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PARTIES 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 10] 


ANALYSIS 


I. DEFINITIONS AND ©LASSES [sub-analysis p 1] 

II. WHAT LAW GOVERNS [sub-analysis p 1] 
III. PLAINTIFFS [sub-analysis p 1] 
IV. DEFENDANTS [sub-analysis p 4] 

V. NEW PARTIES AND CHANGE OF PARTIES [sub-analysis p 5] 
VI. NAMES AND DESCRIPTION OF PARTIES [sub-analysis p 7] 
VII, DEFECTS AND OBJECTIONS [sub-analysis p 7] 


s SUB-ANALYSIS 


I. DEFINITIONS AND CLASSES [§§ 1-13] p 14 
A. Party; Parties [§ 1] p 14 
B. Party to Action [§§ 2-4] p 15 
1. In General [§ 2] p 15 
2. Necessity of Process on Appearance [§ 3] p 15 
3. Designation in Record [§ 4] p 15 


Heva 


G. 
i: 


. Party to Proceeding [§ 5] p15 

. Party in Interest [§ 6] p 16 

. Stranger to the Action or Proceeding [§ 7] p 16 

. Proper, Necessary, or Indispensable Parties [§§ 8-11] p 16 


1. At Common Law Generally [§ 8] p 16 

2. Proper Parties [§ 9] p 16 

3. Necessary Parties [§ 10] p 16 

4. Indispensable Parties [§ 11] p 17 
Nominal or Formal Parties [§ 12] p 17 
Coparties [§ 13] p 17 


II. WHAT LAW GOVERNS [§ 14] p 17 


III. PLAINTIFFS [§§ 15-137] p 18 


A. Persons Who May or Must Sue [§§ 15-107] p 18 
1. Who May Be a Party Plaintiff in General [§§ 15-47] p 18 


a. Introductory [§ 15] p 18 
b. Necessity of Legal Entity or Existence [§§ 16-26] p 18 
(1) In General [§ 16] p 18 
(2) Meaning of Terms [§ 17] p 18 
(3) Applications of Rule [§§ 18-23] p 18 
(a) In General [§ 18] p 18 
(b) Real Party in Interest [§ 19] p 19 
(c) Party to Written Instrument [§ 20] p 19 
(d) Effect of Civil Death [§ 21] p 19 
_(e) Body Politic or Governmental Body as Plaintiff [§ 22] p 19 
(f) Action in Trade-Name or in Name of Mere Business Interest [§ 23] p 19 
(4) Effect of Lack of Legal Entity [§§ 24-25] p 19 
(a) In General [§ 24] p 19 
(b) Upon Cause of Action [§ 25] p 20 
(5) Proof of Legal Existence [§ 26] p 20 


For later cases; developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ce. Necessity of Legal Capacity [§§ 27-29] p 20 
(1) In General [§ 27] p 20 
(2) Distinguished from Cause and Right of Action [§ 28] p 20 
(3) Effect of Lack of Legal Entity wpon Capacity To Sue [§ 29] p 21 
d. Necessity of Remedial Interest [§§ 30-47] p 21 
(1) In General [§ 30] p 21 
(2) Remedial Intenest under Different Systems of Procedure [§§ 31-43] p 22 
(a) At Common Law [§§ 31-41] p 22 
aa. Necessity of Legal Right, Title, or Interest [§§ 31-34] p 22 
(aa) Legal Right [§ 31] p 22 
(bb) Legal Title [§ 32] p 22 
(cc) Legal Interest [§ 33] p 22 
(dd) In Particular Actions [§ 34] p 23 
bb. Necessity of Legal Right of Action [§ 35] p 23 
ce. Beneficial Interest Not Sufficient [§ 36] p 23 
dd. Legal Title Sufficient [§ 37] p 23 
ee. Owners of Special Property |§ 38] p 23 x 
ff. Time When Plaintiff Must Have he Interest [§.39] p 23 
ee. Proof of Legal Interest [§ 40] p : 
hh. Statutory Modification of Rule it 41] p 24 ‘ 
(b) In Equity [§ 42] p 24 
(c) Under the Codes [§ 48] p 24 
(3) Necessity of Right of Action [§ 44] p 24 
(4) Effect of Lack of Remedial Interest upon Jurisdiction of Court [§ 45] p 25 
(5) Proof of Remedial Interest [§ 46] p 
(6) Statutory Exceptions to, Rule [§ 47} . oo: 
2. Nominal and Use-Plaintiffs [§§ 48-63] p » 25 
a. In General [§ 48] p 25 
b. Necessity of Legal Cause of Action in Nominal Plaintiff [§ 49] p 25 
ce. Right of Legal Owner To Select Use-Plaintiff [§ 50| p 26 
d. Right of Beneficial Owner To Use Legal Owner's Name [§ 51] p 26 
e. Classes of Cases in Which There May be a Use-Plaintiff [§§ 5253) p 27 
(1) In Genenal [§ 52] p 27 
(2) In Actions Ex Delicto [§ 53] p 27 
f. Proof of Use-Plaintiff’s Interest [§ 54] p 28 
g. Status as a Party [§§ 55-58] p 28 . 
(1) Of Nominal Plaintiff [§§ 55-56] p 28 
(a) In General [§ 55] p 28 
(b) Rights of Nominal Plaintiff [§ 56] p 28 
(2) Of Use-Plaintiff [§§ 57-58] p 29 
(a) In General [§ 57] p 29 
(b) Control of the Action [§ 58] p 29 
h. Defenses [§ 59-60] p 29 
(1) Against Nominal Plaintiff [§ 59] p 29 
(2) Against Use-Plaintiff [§ 60] p 30 
i hore Provisions [§ 61] p 30 
j. Under the Codes [§ 62] p 31 
k. In Louisiana [§ 63] p 31 
3. Right To Sue in Name of Another [§§ 64-68] p 32 
a. In General |§ 64] p 32 
b. Control of the Action [§ 65] p 33 
e. Defenses [§ 66] p 33 
d. Statutony Provisions [§ 67] p 33 
e. Under the Codes [§ 68] p 33 
4. Real Party in Interest [§§ 69-71] p 33 
a. In General {§ 69] p 33 
b. Nature of Interest [§§ 70-71] p 34 
(1) In General [§ 70] p 34 
(2) Ownership of Legal Title [§ 71] p 35 
5. Trustee of an Hxpress Trust; Person in Whose Name Contract Is.Made [§§ 72-75] 
10) owt 
. In General [§ 72] p 37 if 
. Construction and Operation of Statute [§ 73] p 37 
. Necessity of Legal Title [§ 74] p 39 
Necessity of Writing [§ 75] p 39 
6. Persons Expr easly Authorized To Sue [§§ 76-78] p 40 
a. In General [§ 76] p 40 
b. Exception to Rule Requiring Suit by Real Party in Interest [§ 77] p 40 
ce. Statute Creating Cause of Action and Specifying Who May Sue [§ 78] p 40 
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7. Parties by Class Representation [§§ 79-107] p 40 
a. In General [§ 79] p 40 
b. Purpose of Code Provisions [§ 80] p 42 
Whether Privilege To Sue or Defend for Class Is Cumulative [§ 81] p 42 
. Discretion of the Court [§ 82] p 42 
Equity Decisions as Authority for Applicability of Code Provisions [§ 83] p 43 
Complete Determination of the Controversy [§ 84] p 43 
Extent of Code Provisions [§§ 85-86] p 43 
| (1) Whether to Joint Interests [§ 85] p 438 
(2) Whether to Legal as Well as Equitable Causes [§ 86] p 43 
H h. Who May Represent the Class [§§ 87-89] p 43 
(1) In General [§ 87] p 43 
(2) Persons Who Can Recover Total Amount Due to Class [§ 88] p 45 
(3) Joinder of Panties To Maintain Representative Action [§ 89] p 45 
i. Classes of Cases [§§ 90-99] p 45 
(1) In General [§ 90] p 45 
(2) Both Community of Interest and Impracticable Number of Persons [§ he p 45 
(3) Common or General Interest [§§ 92-93] p 46 
(a) In General [§ 92] p 46 
(b) Many Persons [§ 93] p 48 
(4) Impracticable Number of Persons [§§ 94-99] p 49 
(a) In General [§ 94] p 49 
(b) Purpose of Provision [§ 95] p 50 
(c) Necessity for Community of Interest [§ 96] p 50 
(d) Necessity for Order of Court [§ 97] p 50 
(e) Necessity for Consent of Persons Represented as Plaintiffs [§ 98] p 51 
(f) Impracticability of Bringing Class In as Parties within Reasonable Time 
[§ 99] p 51 
j. Status as Parties of Persons Represented [§§ 100-101] p 51 
(1) In General [§ 100] p 51 
(2) Necessity for Accepting Judgment To Claim Benefits Thereof [§ 101] p 51 
k. Right of Persons Represented To Intervene or Be Made Parties [§§ 102-104] p 51 
(1) In General [§ 102] p 51 
(2) Who May Intervene [§ 103] p 51 
(3) Time for Intervention [§ 104] p 52 
1. Liability of Persons Represented for Expenses of Action [§ 105] p 52 
m. Control of the Action [§§ 106-107] p 52 
(1) In General [§ 106] p 52 
(2) Effect of Intervention [§ 107] p 52 
B. Joinder of Plaintif’s [§§ 108-137] p 53 
1. Persons Who May Join [§§ 108-119] p 53 
a. In General [§ 108] p 53 
b. At Common Law [§§ 109-111] p 54 
(1) In General [§ 109] p 54 
(2) Actions upon Contract [§ 110] p 54 
(3) Actions for Tort [§ 111] p 55 
ce. Under the Codes [§§ 112-119] p 55 
(1) Interest in Subject of Action and Relief [§§ 112-118] p 55 
(a) In General [§ 112] p 55 
(b) Scope of Provision [§§ 113-115] p 56 
aa. In General [§ 113] p 56 
bb. Legal and Equitable Plaintiffs [§ 114] p 56 
ee. Distinct Causes of Action [§ 115] p 56 
(c) Necessity and Nature of Interest [§§ 116-118] p 57 
aa. In General [§ 116] p 57 
bb. Joint or United Interest [§ 117] p 57 
ce. Separate Interest [§ 118] p 58 
(2) Persons with Causes Arising Out of Same Transaction or Series of Transactions 
[§ 119] p 59 
2. Persons Who Must Join [§§ 120-137] p 60 
a. At Common Law [§§ 120-127] p 60 
(1) Im General [§ 120] p 60 
(2) Actions on Contract [§§ 121-125] p 60 
(a) In General [§ 121] p 60 
(b) Several Interests [§ 122] p 61 
(c) Persons Not Parties [§ 123] p 61 
(d) Severance of Joint Interest [§ 124] p 61 
(e) Death of Joint Obligee [§ 125]. p 62 
(3) Actions for Tort [§ 126] p 62 
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(4) Effect of Refusal To Join of Person Jointly Interested [§ 127] P 62 
b. Under the Codes [§§ 128-136] p 62 

(1) In General [§ 128] p 62 

(2) Actions on Contract [§§ 129-135] p 63 

(a) In General [§ 129] p 63 

) Severance of Joint Tienes [§ 180] nt 64 
) Effect of Death of a Joint Obligee [§ 131] p 64 
) Action by Real Parties in Interest [§ 132] p 64 
) Persons Interested in Contract but Not Parties Thereto [§ 133] p 64 
o Persons Not Parties Nor Interested [§ 134] p 65 
Persons with Several Interests [§ 135] p 65 

(3) aston for Tort [§ 136] p 65 
ce. Effect of Refusal to Join of Person Jointly Interested [§ 137]. p 66 


IV. DEFENDANTS [§§ 138-183] p 66 
A. Persons Who May or Must Be Sued [§§ 138-140] p 66 
1. In General [§ 188] p 66 
2. Suing One or More on Behalf of All Interested [§ 139] p 66 > 
3. Trustees [§ 140] p 67 . 
B. Joinder [§§ 141-183] p 67 
1. Who May Be Joined [§§ 141-166] p 67 
a. At Common Law [§§ 141-147] p 68 
(1) In General [§ 141] p 68 
(2) In Actions on Contract [§§ 142-145] p 68 
(a) On Distinct Contracts [§ 142] p 68 
(b) On Same Contract [§§ 143-145] p 69 
aa. Joint Contract [§ 143] p 69 
bb. Sevenal Contract [§ 144] p 69 
ce. Joint and Several Contracts [§ 145] p 69 
(3) In Actions for Tort [§§ 146-147] p 70 
(a) Joint Tort [§ 146] p 70 
(b) Several and Distinct Torts [§ 147] p 71 
b. Under Codes and Practice Acts [§§ 148-164] p 72 
(1) In General [§ 148] p 72 
(2) Parties Having Adwerse Interest or Necessary to Determination of Cause 
[§§ 149-152] p 72 
(a) In General [§ 149] p 72 
(b) Application of Rule in General [§ 150] p 72 
(c) Community of Interest [§§ 151-152] p 73 
aa. In General [§ 151] p 73 
bb. Identity of Interest [§ 152] p 74 
(3) Parties against Whom Relief Asked [§§ 153-154] p 74 
(a) In General [§ 153] p 74 
(b) Joinder in the Alternative [§ 154] p 75 
(4) Separate Causes of Action [§ 155] p 76 
(5) In Actions on Contracts [§§ 156-159] p 76 
(a) On Distinct Contracts [§ 156] p 76 
(b) On Same Contract [§§ 157-159] p 77 
aa. Joint Contracts [§ 157] p 77 
bb. Several Contracts [§ 158] p 78 
ec. Joint and Several Contracts [§ 159] p 78 
(6) In Action for Tort [§§ 160-164] p 79 
a) General Rule [§ 160] p 79 
(b) Necessity and Sufficiency of Joint Tort in General [§ 161] p 79 
(c) Where Separate Acts and Injuries [§ 162] p 80 
(d) Where Separate Acts but Single Injury [§ 163] p 81 
(e) Application of Statutory Provisions [\ 164] p 81 
ce. Rules in Louisiana [§ 165] p 82 
d. Rules in Texas [§ 166] p 83 
2. Who Must Be Joined [§§ 167-182] p 85 
a. At Common Law [§§ 167-172] p 85 
(1) In General [§ 167] p 85 
(2) In Action on Contract [§§ 168-171] p 85 
(a) In General [§ 168] p 85 
(b) Persons Liable on Same Contract [§§ 169-171] p 85 
aa. Joint Obligors [§ 169] p 85 
bb. Several Contnact [§ 170] p 86 
ce. Joint and Several Obligors [§ 171] p 86 
(3) In Action for Tort [§ 172] p 86 
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b. Under Codes and Practice Acts [§§ 173-180] p 87 
(1) General Rules [§ 173] p 87 
(2) Applications of Rules in General [§ 174] p 87 
(3) In Actions on Contracts [§§ 175-178] p 89 
(a) In General [§ 175] p 89 
(b) Joint Obligors [§ 176] p 89 
(c) Sevenal Obligors [§ 177] p 90 
(d) Joint and Several Obligors [§ 178] p 90 
(4) In Action for Tort [§ 179] p 90 
(5) Hacuses for Nonjoinder [§ 180] p 90 
ce. Rules in Louisiana [§ 181] p 91 
d. Rules in Texas [§ 182] p 91 
3. Making Defendant Party Incapable or Refusing To Join as Plaintiff [§ 183] p 92 


V. NEW PARTIES AND CHANGE OF PARTIES [§§ 184-318] p 93 


A. Change of Parties in General [§ 184] p 93 
B. Intervention [§§ 185-226] p 93 
1. Definition, Nature, and Distinctions [§ 185] p 93 
. Origin, History, and Development [§ 186] p 94 
. Existence, Construction, Operation, and Effect of Statutes in General [§ 187] p 95 
. Power To Permit in General [§ 188] p 95 
. Necessity of Intervention [§ 189] p 96 
. Right or Privilege To Intervene [§§ 190-208] p 96 
. In General [§ 190] p 96 
Existence of Other Remedies [§ 191] p 97 
Proceedings in Which Intervention Authorized [§ 192] p 97 
Persons Who May Intervene [S§ 193-205] p 99 
(1) In General [§ 193] p 99 
(2) Interest [§§ 194-195] p 100 
(a) In General [§ 194] p 100 
(b) Character and Sufficiency [§ 195] p 100 
(3) Relation of Intervener’s Claim or Contention to Original Action or Parties 
[§ 196] p 103 
(4) Particular Individuals [§§ 197-205] p 104 
(a) Persons in Representative Capacity [§ 197] p 104 
(b) Persons Already Represented [§ 198] p 104 
(c) Assignons [§ 199] p 104 
(d) Assignees and Purchasers [§ 200] p 104 
) Persons Primarily or Ultimately Liable [§ 201] p 105 
) Creditors [§ 202] p 105 
) Legatees [§ 203] p 106 
1) Lienors [§ 204] p 106 
Persons Interested in Commercial Paper [§ 205] p 106 
e. Purpose and Grounds [§ 206] p 107 
f. Absolute or Qualified Right; Discretion of Court [§ 207] p 108 
g. Waiver or Loss of Right To Intervene [§ 208] p 109 
7. Procedure {§§ 209-218] p 109 
In General [§ 209] p 109 
Mode or Method [§ 210] p 109 
Time for Intervention [§ 211] p 110 
Leave of Court [§ 212] p 111 
Application, Petition, or Complaint, and Proceedings Thereon [§§ 213-218] p 111 
(1) In General [§ 213] p 111 
(2) Form and Contents of Application, Petition, or Complaint [§ 214] p 112 
(3) Objections [§ 215] p 112 : 
(4) Notice; Service of Complaint or Petition [§ 216] p 112 
(5) Jurisdiction and Hearing; Questions Considered [§ 217] p 113 
(6) Decision or Order as to Intervention; Formal Permission [§ 218] p 113 
8. Dismissal or Withdrawal of Intervention [§ 219] p 114 
9. Operation and Effect [§§ 220-226] p 115 
a. In General [§ 220] p 115 
b. Rights and Liabilities of Interwener in General [§ 221] p 115 
ce. Proceedings in Cause after Intervention [§§ 222-226] p 117 
(1) In General [§ 222] p 117 
(2) Pleading [§ 223] p 117 
(3) Evidence [§ 224] p 119 
(4) Hearing or Trial [§ 225] p 119 
(5) Decision or Judgment [§ 226] p 120 
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C. Bringing in New Parties [§§ 227-292] p 120 
1. At Common Law [§ 227] p 120 
| 2. Under Statutes [§§ 228-292] p 121 
a. In General [§ 228] p 121 
b. Natune of Action or Proceeding [§ 229] p 122 
ce. Persons Who May or Must Be Brought In [§§ 230-242] p 123 
(1) Im General [§ 230] p 123 
(2) Persons Having or Claiming Interest [§ 231] p 123 
(3) Persons Necessary to Determination of Cause {§§ 232-233] p 124 
(a) In General [§ 232] p 124 
(b) Limitations of Rule [§ 233] p 125 
4) Persons Omitted by Mistake [§ 234] p 126. 
5) Persons against Whom Limitations Have Run [§ 235] p 126 
) Transferees Pendente Lite [§ 236] p 127 
) Persons Whose Liability Is in Doubt [§ 237] p 128 
) Persons Jointly Liable [§ 238] p 128 
) Persons Liable to Party Hither Wholly or in Part [§ 239] p 
) Persons against Whom Defendant May Recover [§§ 240- Say p 129 
(a) In General L$ 240] p 129 
(b) Limitations in General [§ 241] p 130 
(11) Persons Out of Jurisdiction [§ 242] p 131 
Change of Parties [§ 243] p 131 
. Limitation to Original Cause of Action or Defense [§ 244] p 132 
. Time for Bringing In New Parties [§ 245] p 133 
. Consent of Parties [§§ 246-247] p 135 
(1) Of Party to Record [§ 246] p 135 
(2) Of Party Brought In [§ 247] p 135 
h. Procedure for Bringing In New Parties [§§ 248-292] p 135 
(1) In General [§ 248] p 135 
(2) By Amended or Supplemental Pleading [§§ 249-268] p 136 
(a) In General [§ 249] p 136 
(b) Leave of Court [§ 250]-p 136 
(c) Application or Motion [§§ 251-254] p 136 
aa. In General [§ 251] p 186 
bb. Hearing on Application [§ 252] p 137 
ce. Notice of Application or Motion [§§. 253-254] p T38 
(aa) To Opposite Party [§ 253] p 138 
(bb) Lo Third Party [§ 254] p 138 
(d) Power and Discretion of Court [§§ 255-259] p 138 
aa. Power of Court in General [§ 255] p 139 
bb. Discretion of Court in General [§ 256] p 139 
cc. Power of Court To Act of Own Motion [§ 257] p 140 
dd. Necessity for, or Effect of, Objection [§ 258] p 140 
ee. Duty To Order Necessary Party Brought In ig. ae p 141 
(e) Ferms and Conditions [§ 260] p 142 
(f) Onder [§§ 261-262] p 142 
aa. In General [§ 261] p 142 
bb. Revocation [§ 262] p 142 
) Amendment To Conform to Order [§ 263] p 143 
) Service of Process or Pleadings [§ 264] p 143 
) Operation and Effect [§§ 265-268] p 144 
aa. In General [§ 265] p 144 
bb. As to Original Plaintiff [§ 266] p 144 
ce. As to Original Defendant |§ 267] p 145 
dd. As to New Party [§ 268] p 145 
(3) By Cross Complaint [§§ 269-271] p 146 
(a) verane Necessary To Complete Determination of Controversy [§ 269] p 
6 
(b) Persons against Whom Defendant May Recover [§ 270] p 147 
(c) Operation and Effect [§ 271] p 148 
(4) By Notice or Vouching [§ 272] p 148 
(5) By Calling in Warranty [§ 273] p 149 ; 
(6) By Third-Party Procedure [§§ 274-292] p 149 ; 
(a) In General [§ 274] p 149 
(b) Action in Which Notice May Be Served [§ 275] p 150 
(c) When Notice May Be Issued [§§ nek me isd Ake 
aa. Contribution or Indemnity [§ 276] p 150 
bb. Other Relief [§ 277] p 10 
ce. Haistence of Common Question [§ 278] p 151 
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(da) When Notice May Not Be Issued [§§ 279-280] p 151 
aa. In General [§ 279] p 151 
bb. Prejudice and Delay to Plaintiff [§ 280] p 152 
(e) By or against Whom Issued [§§ 281-283] p 152 
aa. In General [§ 281] p 152 
bb. By Defendant against Codefendant [§ 282] p 152 
cc. By Added Defendant or Third Party [§ 283] p 153 
) Application for Notice [§ 284] p 153 
) Power and Discretion of Court on Application [§ 285] p 153 
1) Service of Notice [§ 286] p 153 
i) Objections to Notice; Striking Out [§ 287] p 154 
j) Appearance by Third Party [§ 288] p 154 
) Directions fon Trial [§ 289] p 155 
) Trial and Determination of Rights [§ 290] p 155 
) Status of Third Party [§ 291] p 156 
n) Rights of Plaintiff [§ 292] p 157 
D. Substitution of Parties [§§ 293-306] p 157 
1, Right To Substitute [§§ 293-298] p 157 
a. In General [§ 293] p 157 
b. Plaintiffs [§ 294-296] p 157 
(1) In General [§ 294] p 157 
(2) Representative Actions [§ 295] p 159 
(3) In Case of Transfer of Interest [§ 296] p 159 
ce. Defendants [§ 297] p 161 
d. Discretion of Court [§ 298] p 162 ~ 
2. Time for Substitution [§ 299] p 162 
3. Application for Substitution and Proceedings Thereon [§§ 300-303] p 163 
a. In General [§ 300] p 163 
b. Consent of Parties [§ 301] p 164 
ce. Notice [§ 302] p 164 
d. Showing as to Right [§ 303] p 165 
4. Order [§ 304] p 165 
5. Subsequent Proceedings [§§ 305-306] p 165 
a. In General [§ 305] p 165 
b. Pleadings [§ 306] p 165 
E. Striking Out Parties [§§ 307-3817] p 166 
1. In General [§ 307] p 166 
2. Complete Change of Parties [§ 308] p 168 
. Changing Cause of Action [§ 309] p 169 
. Striking Names of Nominal or Use-Plaintiffs [§ 310] p 169 
. Party Deceased [§ 311] p 169 
. Discretion of Court; Absolute Right [§ 312] p 169 : 
. Time [§ 313] p 170 
. Application and Procedure for Amendment [§ 314] p 170 
. Terms [§ 215] p 170 
10. Actual Amendment and Entry of Order [§ 316] p 171 
11. Effect of Striking Out Parties and Proceedings in Cause Thereafter [§ 317] p 171 
F. Change of Position as Plaintiff or Defendant [§ 318] p 171 


VI. NAMES AND DESCRIPTION OF PARTIES [§§ 319-332] p 172 


. In General [§ 319] p 172 
. Initials [§ 320] p 173 
. Assumed Name [§ 321] p 173 
. Change of Name [§ 322] p 174 
Party Known by Two Names; Name by Which Commonly Known [§ 323] p 174 
Unknown Parties and Use of Fictitious Names [§ 324] p 175 
Misnomer [§ 325] p 175 
Designating Parties in the Alternative [§ 326] p 176 
Capacity in Which Person Is Party [§§ 327-328] p 176 
1. In General [§ 327] p 176 
2. Descriptio Persone [§ 328] p 177 
Nominal and Use-Plaintiffs [§ 329] p 178 
. Actions by Next Friend [§ 330] p 178 
. Actions by Attorney [§ 331] p 178 
. Parties by Class Representation [§ 332] p 178 


VII. DEFECTS AND OBJECTIONS [§§ 333-475] p 179 


A. In General [§ 333] p 179 
B. Particular Objections [§§ 334-467] p 179 
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For later cases, fevelopments and changes in the law see cumulative Annotations, same title, page and note number, 
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1. Want of Capacity To Sue [§§ 334-352] p 179 
a. Nature and Character of Objection [§ 334] p 180 
b. Manner of Raising Objection [§§ 335-344] p 181 
(1) Demurrer [§§ 335-337] p 181 
(a) In General [§ 335] p 181 
(b) Form of Demurrer [§ 336] p 181 
(c) Questions Presented [§ 337] p 183 
(2) Plea or Answer [§§ 338-339] p 183 
(a) In General [§ 338] p 183 
(b) Form and Sufficiency [§ 339] p 183 
(3) Objections to Evidence and Requested Instructions [§ 340] p 184 
(4) Dismissal on, or Demunrer to, Evidence [§ 341] p 184 
(5) Motion To Strike [§ 342] p 184 
_ (6) Motion for Judgment on the Pleadings or for Verdict [5 343] p 184 
(7) Motion for Judgment Non Obstante [§ 344] p 184 
c. Time of Objection and Waiver [§§ 345-349] p 184 
(1) In General [§ 345] p 184 * 
(2) Waiver by Failure To Demur [§ 346] p 186 Ss 
(3) Waiver by Failure To Plead or Answer [§ 347] p187 
(4) Waiver by Insufficient Demurrer or Answer [§ 348] p 187 
(5) Effect of Waiver [§ 349] p 188 
d: Evidence of Capacity or Incapacity [§ 350] p 188 
e. Questions of Law and Fact [§ 351] p 188 
f. Objection by Substituted Defendant [§ 352] p 188 
2. Plaintiff Not Real Party in Interest [§§ 353-361] p 188 
a. Nature and Character of Objection [§ 353] p 188 
b. Manner of Raising Objection [§§ 354-357] p 189 
(1) Demurrer [§§ 354-355] p 189 
(a) In General [§ 354] p 189 
(b) Form of Demurrer [§ 355] p 189 
(2) Plea or Answer [§ 356] p 189 
(3) Motion To Substitute Parties [§ 357] p 190 . 
e. Time of Objection and. Waiver [§ 358] p 190 
d. Evidence [§ 359] p 191 
e. Questions of Law and Fact [§ 360] p 191 
f. Curing Failure To Name Real Party in Interest as Plaintiff [§ 361] p 191 
. Lack of Authority To Bring Suit [§ 362] p 191 
. Nominal and Use-Plaintiffs [§ 363] p 192 
. Nonexistence of Plaintiff [§ 364] p 192 
. Disability of Defendant [§§ 365-366] p 192 
a. Nature and Character of Objection |§ 365] p 192 
b. Manner, Time, and Waiver of Objection [§ 366] p 192 
. Defendant Not Real Party in Interest [§ 367] p 193 
. Nonexistence of Defendant [§ 368] p 193 
. Nonjoinder of Parties Plaintiff [§§ 369-389] p 193 
a. Nature and Character of Objection [§ 369] p 193 
b. Manner of Raising Objection [§§ 370-380] p 194 
(1) Demurrer [§§ 370-371] p 194 
(a) In General [§ 370] p 194 
(b) Form of Demurrer [§ 3871] p 195 
(2) Plea or Answer [§§ 372-373] p 196 
(a) In General [§ 372] p 196 
(b) Form [§ 373] p 196 
(3) Demurrer to Evidence [§ 374] p 197 
- (4) Motion To Strike [§ 375] p 197 
(5) Motion To Join [§ 376] p 197 
(6) Haception [§ 377] p 197 
(7) Motions [§ 378] p 198 
(8) Objections to Hvidence [§ 379] p 198 
(9) Statutory Requirements as to Notice [§ 380] p 198 
e. Time of Objection and Waiver [§§ 381-386] p 198 
(1) In General [§ 381] p 198 
(2) Waiver by Failure To Object by Motion To Join [§ 382] p 200 * 
(3) Watver by Failure To Demur {§ 383] p 200 
(4) Waiver by Failure To Raise Objection by Plea or Answer [§ 384] p 201 
(5) Waiver by Failure Sufficiently To Specify Objection [§ 385] p 201 
(6) Effect of Waiver [§ 386] p 202 
d. Evidence [§ 387] p 202 


_———— ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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e. Questions for Jury [§ 388] p 202 
f. Cunng Defect of Parties Plaintiff [§ 389] p 202 
10. Nonjoinder of Parties Defendant [§§ 390-411] p 202 
a. Nature and Character of Objection [§ 390] p 202 
b. Manner of Raising Objection [§§ 391-404] p 203 
(1) Demurrer [§§ 391-392] p 203 
(a) In General [§ 391] p 203 
(b) Form of Demurrer [§ 392] p 205 
(2) Plea or Answer [§§ 393-394] p 206 
(a) In General [§ 393] p 206 
(b) Form of Answer [§ 394] p 207 
Request for Instructions [§ 395] p 208 
Objections to Evidence [§ 396] p 208 
Demurrer to Evidence [§ 397] p 208 
Motion To Dismiss [§ 398] p 208 
Motion in Arrest of Judgment [§ 399] p 209 
Motion for New Trial [§ 400] p 209 
Eeceptions [§ 401] p 209 
Motion To Compel Joinder [§ 402] p 209 
(11) Haclusive Statutory Method of Objection [§ 403] p 209 
(12) Notice [§ 404] p 209 . 
ce. Time of Objection and Waiver [§§ 405-408] p 209 
(1) In General [§ 405] p 209 
(2) Failure To Demun [§ 406] p 212 
(3) Failure To Raise Objection by Plea or Answer [§ 407] p 212 
(4) Failure Sufficiently To Specify Objection [§ 408] p 212 
d. Evidence [§ 409] p 213 
e. Persons Entitled or Required To Object [§ 410] p 213 
f. Curing Nonjoinder [§ 411] p 214 
11. Nonjoinder of Parties Who Should Be Before the Court either as Plawenys or as 
Defendants [§ 412] p 214 
12. Misjoinder of Parties Plaintiff [§§ 413-482] p 215 
a. Nature and Character of Objection [§ 413 | p 215 
b. Manner of Raising Objection [§§ 414-424] p 215 
(1) Demurrer [§ 414] p 215 
(2) Plea on Answer [§ 415] p 218 
(3) Motion To Strike [§ 416] p 218 
(4) Haceptions [§ 417] p 218 
(5) Quashing Service of Summons [§ 418] p 219 
(6) Motion To Dismiss [§ 419] p 219 
(7) Motion To Require Election [§ 420] p 219 
(8) Objections to Evidence [§ 421] p 219 
(9) Demurrer to Evidence [§ 422] p 219 
(10) Instructions [§ 423] p 219 
(11) Notice [§ 424] p 219 
ce. Time of Objection and Waiver [§§ 425-429] p 219 
(1) In General [§ 425] p 219 
(2) Failure To Demur [§ 426] p 221 
(3) Failure To Raise Objection by Plea or Answer [§ 427] p 221 
(4) Failure Sufficiently To Specify Objection [§ 428] p 221 
(5) Failure To Object by Motion To Strike [§ 429] p 221 
d. Persons Entitled To Object [§ 430] p 221 
e. Evidence [§ 431] p 221 
f. Curing Misjoinder [§ 432] p 222 
13. Misjoinder of Parties Defendant [§§ 433-450] p 222 
a. Nature and Character of Objection [§ 433] p 222 
b. Manner of Raising Objection [§§ 434-442] p 223 
(1) Demunrer [§ 434] p 223 
(2) Plea or Answer [§ 485] p 226 
(3) Objection to Evidence [§ 436] p 226 
(4) Motion To Strike [§ 437] p 226 
. (5) Motion To Dismiss [§ 438] p 227 
(6) Motion To Abate [§ 439] p 227 
(7) Motion To Compel Election [§ 440] p 227 
(8) Motion To Change Venue [§ 441] p 227 
(9) Notice [§ 442] p 227 
c. Time of Objection and Waiver [§§ pe ryraog 227 
(1) Im General [§ 443] p 227 
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(2) Failure To Demur [§ 444] p 229 
(3) Failure To Object by Plea or Answer [§ 445] p 229 
(4) Insufficiency of Demurren or Answer [§ 446] p 229 
; (5) Fatlure To Move To Abate [§ 447] p 229 
(6) Failure To Move To Strike [§ 448] p 229 
d. Persons Entitled To Object [§ 449] p 229 
e. Curing Misjoinder of Defendants by Subsequent Proceedings [§ 450] p 230 
14. Improper Intervention, Addition, or Substitution of Parties [§§ 451-454] p 231 
a. Who May Object [§ 451] p 231 
b. Manner of Raising Objection [§ 452] p 231 
ce. Time of Objection and Waiver [§ 453] p 231 
d. Curing Objection [§ 454] p 233 
15. Improper Withdrawal of Parties [§ 455] p 233 » 
16. Misnomer or Misdescription of Parties [§§ 456-467] p 233 
a. Nature and Character of Objection [§ 456] p 233 
b, Manner of Objection [§§ 457-463] p 233 
(1) Demurrer [§ 457] p 233 
(2) Plea or Answer [§§ 458-459] p 234 = 
(a) In General [§ 458] p 234 > 
(b) Sufficiency of Plea or Answer [§ 459] p 235 
(3) Motion for New Trial [§ 460] p 236 
(4) Motion To Correct [§ 461] p 236 
(5) Objection to Evidence [§ 462] p 236 
(6) Demurrer to Evidence {§ 463] p 236 
Time of Objection and Waiver [§ 464] p 236 
Persons Entitled To Object {8 465] p 238 
Evidence [§ 466] p 238 
. Curing Misnomer or Misdescription [§ 467] p 238 
C. Amendment of Defects [§§ 468-475] p 238 
1. In General [§ 468] p 238 
2. Particular Amendments [§§ 469-475] p 238 
Misnomer or Misdescription [§ 469] p 238 
Nominal and Use-Plaintiffs [§ 470] p 242 
Changing Chanacter or Capacity in Which Party Sues [§ 471] p 243 
Changing Character or Capacity in Which Party Is Charged |§ 472] p 244 
Joint or Several Character of Liability [§ 473] p 245 
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Exacusing Nonjoinder [§ 474] p 245 
Explaining Apparent Misjoinder [§ 475] p 245 


CROSS REFERENCES 


Absence of, as ground for: 

Continuance see Continuances §§ 36-47. 

Judgment by default see Judgments § 371. 

New trial see New Trial §§ 164-167. 

Opening or vacating judgment see Judgments § 535. 
Admissions by as evidence see Evidence §§ 400-408. 
Alteration of instrument as to see Alteration of Instru- 

ments §§ 73-84. . 
Amendment or correction of judgment as to see Judg- 

ments § 462. 

Amicus curize see Amicus Curie 2 C. J. p 1322. 
Appearance see Appearances 4 C. J. p 1312. 
Character of, affecting: 
Joinder or: consolidation see Actions §§ 218-223, 256- 
271; 320. 
Jurisdiction of federal court see Federal Courts §§ 
48-77. 
Set-off or counterclaim see Set-Off and Counterclaim 
[84 Cye 719 et seq]. 

Severance of actions see Actions §§ 372-375. 
Competency as witness see Witnesses [40 Cyc 2244 et 

seq]. 

Constitutional guaranties as to see Constitutional Law 

§§ 577, 768, 1003. , 

Death or disability: 
As affecting: 
Admissibility of deposition see Depositions § 361. 
Appeal see Appeal and Error §§ 974-1001, 2393. 
Issuance of execution see Executions § 144 et seq. 
Judgment or entry thereof see Judgments § 214. 

As ground for: 

Abatement or revival see Abatement and Revivai 
§§ 247-563; Admiralty § 153. 

Arrest of judgment see Judgments § 158. 

Continuance see Continuances §§ 56, 57, 113; Crim- 
inal Law § 828. 

eee relief against judgment see Judgments 

704. 

New trial see New Trial § 168. 

Opening or vacating judgment see Judgments §§ 
507, 537. 


For later cases, developments and changes in the Jaw see 


f Death or disability:—Continued 
As ground for:—Continued 
Rehearing on appeal see Appeal and Error § 2504. 
Revival of judgment see Judgments § 1009. 
» Revocation of submission to. arbitration see Ar- 
bitration and Award §§ 112+114. 
As terminating order of reference see References 
134 Cye 803]. 
Defect of parties as ground for: 
Abatement see Abatement and Revival §§ 183-216. 
Arrest of judgment see Judgments § 158. 
qieiscet or nonsuit see Dismissal and Nonsuit §§ 
Deposition of see Depositions § 12. 
Diverse citizenship as ground for: 
Federal jurisdiction see Federal Courts §§ 59-76. 
Removal of cause see Removal of Causes [34 Cyc 
1251 et seq]. 
Domicile or residence of as determining venue see 
Venue [40 Cyc 98 et seq]. 
Identity of, as affecting: 
Abatement see Abatement and Revival §§ 99-109. 
Admissibility of evidence given at former trial or 
proceeding see Evidence §§ 513, 514. 
Admission of pleadings in evidence see Evidence §§ 
Res judicata see Judgments §§ 1165, 1166, 1405. 
Interpleading see Interpleader 33 C. J. p 418. 
Joinder of causes of action as affected by parties in- 
volved see Actions §§ 218-223, 256-271. : 
Jurisdiction of see Courts §§ 82-89, 95-99; 
Courts § 133. 
eee of Re er aaa i by amendments or de- 
ects as to see Li ations of Actions 496-— 
520, 544, 558, 554, BS ee 
Misconduet of, as ground for: 
colaretot attack on judgment see Judgments §§ 866— 


Federal 


Equitable relief against judgment see Judgments §§ 
New trial see New Trial §§ 66-70, 90. 
Opening or vacating judgment see Judgments § 496. 


cumulative Annotations, same title, page and note number. 
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Mistake of, as ground for: 

New trial see New Trial § 160. 

Opening or vacating judgment see Judgments §§ 516- 
522. 

New trial as to one or more of several: 

In general see New Trial § 25. 

After reversal see Appeal and Error § 3286. 
Parties as affected by lis pendens see Lis Pendens § 92. 
Parties in actions by or against particular classes of 

persons: 

Agent see Agency §§ 594-608; Corporations §§ 1823, 
1927, 1940, 1979, 2051, 2052. 

Annuitant see Annuities §§ 49, 50. 

Apprentice see Apprentices § 140. 

Architect see Architects §§ 27, 41. 

Assignee: 

Generally see Assignments §§ 211-220. 

For benefit of creditors see Assignments for Bene- 
fit of Creditors §§ 308, 360-362, 379, 423, 432, 478, 
494, 502, 508, 527. 

In insolvency see Insolvency § 152. 

Of lela mortgage see: Chattel Mortgages §§ 432, 
43 

Association see Associations a 102-110, 118-122; 
Beneficial Associations §§ 90-9 

Attorney or client see Attorney aa Client §§ 246, 274, 
339, 340, 422. 

Bailor or bailee see Bailments §§ 139, 180. 

Bank see Banks and Banking §§ 183, 292, 370, 474, 
491,562, 940. 

Broker see Brokers §§ 109. 161. 

Building and loan association see Building and Loan 
Associations §§ 122. 129, 142. 

Buyer or seller see Sales [35 Cyc 446, 515, 548, 609, 
C2 ocd: 

Carrier see Carriers §§ 63, 424, 509-533, 6838, 715, 810, 
915, 1406, 1603. 

Clerk of court see Clerks of Courts §§ 117-119. 

Conspirator see Conswiracy §§ 186. 187. 

Cornoration see Corporations §§ 663. 664, 1006-1008, 
1088, 1128. 1144, 1168, 1178, 1315, 1341, 1443, 1460— 
1463, 1728-1735, 1927, 2740— 2744, 2892-2896, 3142- 
3146, 3186-3189, 3624, 3664, 3770, 8771, 3783, 3784, 
3795, 3899, 4067, 4125. 

County see Counties §§ 357, 378, 379. 

Depositary see Banks and Banking §§ 370, 562, 678, 
940; Depositaries §§ 34, 84. y 
Depositor see Banks and Banking § 370; Deposita- 

ries §§ 34, 84. 

Devisee see Executors and Administrators §§ 1364, 
1365; Wills [40 Cyc 2057, 2079, 2087]. 

Distributee see Descent and Distribution §§ 165, 186-— 
189, 198, 254, 313-317. 

Bxecutor or administrator see Executors and Admin- 
istrators §§ 410, 431, 1115, 1364, 1365, 1416, 1493— 
1495. 1548, 1617, 1674, 1787, 1802, 1979-2050, 2354, 
2367-2376, 2497, 2516, 2631, 2632, 2714, 2724, 2936, 

Grantee of mortgaged property see Mortgages § 825. 

Guarantor see Guaranty §§ 176, 177, 216. 

Guardian: 

Ad litem see Infants § 262 et seq; Insane Persons 
§ 583 et seq. 

Of drunkard see Drunkards §§ 111, 11 

Of ward see Guardian and Ward §§ 298, 299, 379, 
380, 441-448. 

Heir see Descent and Distribution §§ 165, 186-189, 
198, 254, 313-317. 

Husband or wife see Husband and Wife §§ 242, 731- 
740, 852, 883, 1000, 1229-1247, 1278. 

Indemnitor see Indemnity * 57. 

Infant see Infants §§ 256-314. 

Insane person: 

In general see Insane Persons §§ 252, 253, 327, 328, 
423. 465, 611-618. 

By guardian ad litem see Insane Persons § 583 et 
seq. 

Insurance company see Accident Insurance § 235; 
Fidel‘ty Insurance § 24; Fire Insurance §§ 629- 
635, 680-686; Insurance §§ 765, 792; Tahbiliity In- 
surance §&§ 116, 122: Life Insurance §§ 257. 356, 
887-392; Live-Stock Insurance § 25; Lloyd’s Insur- 
ance §§ 30-32; Marine Insurance §§ 513-516; Mu- 
tual Benefit Insurance §§ 227-231. 

Joint adventurer see Joint Adventures §§ 87-89. 

Joint stock company see Joint Stock Companies §§ 
58, 59. 

Joint tenant see Joint Tenancy § 28. 

Landlord or tenant see Landlord and Tenant §§ 707, 
797, 1011, 1331-1334, 1784, 1818-1827. 

Leeatee see Devisee, supra. 

Levee board see Levees and Flood Control § 91. 

Life tenant see Estates § 127. 

Master of vessel.see Shinving [36 Cyc 152]. 

Master: or servant see Master and Servant §§ 268, 
PLS So peLovo: 

Mortgagor or mortgagee see Chattel Mortgages §§ 
293, 3138-315, 350, 540-542, 584; Mortgages §§ 587, 
974, 1283-— 1293, 1551-1594. 2248-2259, 

Municipal corporation see Municipal Corporations §§ 
627-635, 1987-1990, 2256, 2554, 2613, 2627, 3315-3318, 
8477, 3511-3515, 3590, 4263, 4473, 4520, 4602-4609, 
4681-4683. 4 


Parties in actions by or against particular classes of 


persons:—Continued 

Officer see Officers §§ 334, 338, 426, 427; Banks and 
Banking §§ 183, 678, 887; Corporations §§ 1823, 
1927. 1940, 1979, 2051, 2052; Counties § 206; Mu- 
nicipal Corporations §$§ 1179, 1231; States [36 Cyc 
921]; Towns [38 Cyc 632]. 

Partner or partnership see Partnership VI, 

Pledgor or pledgee see Pledges [31 Cyc 870, a8, 73871. 

Principal see Agency §§ 594-608. 

Principal or surety see Principal and Surety [32 Cyc 
123 et seq, 265, 299]. 

Railroad see Railroads [83 Cye 320, 441, 558, 570 et 
seq, 1052, 1257, 1350]. 

Receiver: 
In general see Receivers [34 Cyc 426 et seq]. 
ee proceedings see Executions § 
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Of bank see Banks and Banking § 834. 
Of corporation see Corporations § 3263. 

Religious society see Religious Societies [34 Cyc 
1194 et seq]. 

Remainderman see Estates § 175. 

Reversioner see Estates § 190. 

Riparian owner see Waters [40 Cyc 579, 584, 600, 
611, 618, 687]. 

School district see Schools and School Districts [35 
Cye 1039, 1057): 

Sheriff or constable see Sheriffs and Constables [35 
aE 1801 et seq, 1874, 1897, 1955, 1971 et seq, 

State see States 136 Cye 908, 921]. 

Stockholder see Banks and Banking §§ 110-113; Cor- 
porations §§ 1341, 1349, 1460-1468, 1728-1735, 1795. 

at ektae see Street Railroads [36 Cyc 1396, 

Tax collector see Taxation [37 Cyc 1187, 1226, 1248, 
1273, 1274]. ; 

Taxpayer see Municipal Corporations §§ 4473, 4520, 
4602-4609; Taxation [37 Cyc 1116, 1124, 1137, 1187, 
1248, 1273, 1420]. 

Tax title claimant see Taxation [37 Cyc 1512]. 

Me ones see Schools and School Districts [35 Cyc 1105, 

Telegraph or telephone company see Telegraphs and 
Telepr.ones [37 Cyc 1707, 1715 et seq]. 

Tenant by curtesy see Curtesy § 60. 

Tenant in common see Tenancy in Common [38 Cyc 
93, 118 et seq]. 

Territory see Territories [38 Cyc 221]. 

Town see Towns [38 Cyc 665]. 

Trustee see Trusts [39 Cyc 268, 287, 452 et seq, 472, 
ye et seq, 653]; Bankruptcy § 412; Insolvency § 

Vendor or purchaser see Vendor and Purchaser [39 
fom ss 1435, 1686, 1857 et seq, 1952, 1986, 2058, 

Warehouseman see Warehousemen [40 Cyc 466]. 


Parties in actions or proceedings in particular courts: 


Admiralty see Admiralty §§ 145-153. 
Appellate court: 
Decisions as to parties reviewable see Appeal and 

Error §§ 303, 304, 664-689, 1515. 

Parties entitled to review see Appeal and Error 

§§ 466-478, 2588-2637. 

Pentics to appeal or error: 
Generally see Appeal and Error §§ 951-1030, 2505. 
From probate proceedings see Wills [40 Cyc 
35 

From proceedings in justice’s court see Justices 
of the Peace §§ 419-422. 

In admiralty see Admiralty §§ 298-301. 

On proceeding in United States supreme court to 
review decision of state court see Federal 
Courts § 312. 

Court of claims see Federal Courts § 391 

Fauity see Equity §§ 253-356, 878, $90, 891, 927. 

Federal court see Federal Courts S Suelo oy 312, 391; 
Eouity §§ 350-356. 

Justice’s court see Justices of the Peace §§ 147-149, 
419-422, 629. 


Parties in particular actions or proceedings: 


Annulment of marriage see Marriage 8 127, 128. 
Appointment of: 
Executor or administrator see Executors Sy, Ad- 
ministrators § 147. 
Guardian see Guardian and Ward §§ 60, 128, 145. 
Receiver see Receivers [34 Cyc 114 et seq]; Corpo- 
rations §§ 3186-3189. 
Trustee see Trusts [39 Cyc 287]. 
Assault or battery see Assault and Battery 32 60, 61. 
Assumpsit see Assumpsit, Action of §§ 33-36 
Attachment: 
Generally see Attachment §§ 19-31. 
For rent see Landlord and Tenant § 1384. 
Audita querela see Audita Querela §§ 11-14. 
Bankruptcy proceedings see Bankruptcy §§ 119, 412. 
Bastardy proceedings see Bastards § 82. 
Boundary proceedings: 
Generally see Boundaries § 290. 
Alteration of boundaries of municipality see Mu- 
nicipal Corporations § 85. 
Cancellation of instrument see Cancellation of In-_ 
struments §§ 126-141. 
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Cuse See Case, Action on 8$ 2 
Certiorari see Certiorari §§ oor “Tile 124. 
Change of venue see Venue [40 Cyc 145]. 
Condemnation proceedings see Eminent Domain §§ 
334-339. | 
Covenant see Covenant, Action of §§ 20, 21. 
Creditor’s suit see Creditors’ Suits §§ ial 131; Cor- 
porations §§ 3142-3146. 
Debt see Debt, Action of § 18. 
Detinue see Detinue §§ 38, 39. 
Discovery: 
Generally see Discovery §§ 8-14. 
Of assets see Executors and Administrators § 410. 
Divorce see Divorce §§ 227-238, 429. 
Ejectment see Ejectment §§ 59, 94-105. 
Flection contest see Elections §§ 283-289. 
Escheat of property see Escheat § 18. 
False imprisonment see False Imprisonment § 122. 
For: 
out see Accounts and Accounting §§ 16-26, 92— 
6 0. 
Accounting by: 
Assignee see Assignments for Benefit of Credi- 
tors § 379. 
Executor or administrator see Executors and Ad- 
ministrators §§ 2354, 2367-2376. 
Guardian see Guardian and Ward §§ 379, 380. 
Partnership see Partnership IX, 
Trustee see Trusts [39 Cyc 472, 473]. 
Alienation of affections see Husband and Wife § 
1000. 
Amendment and correction of judgment see Judg- 
ments § 471. 
Breach of: 
Contract: 
Generally see Contracts §§ 805-825. 
To make will see Wills [40 Cyc 1072]. 
Covenant see Covenants §§ 188, 189. 
Marriage contract see Breach of Marriage Prom- 
ise g§ 38; 39: 
Warranty of goods sold see Sales [35 Cyc 446]. 
Causing death see Death §§ 115-128. 
Collection and enforcement of: 
Assessment for drain see Drains § 282. f 
Tax see Taxation [37 Cyc 1226, 1248]; Munici- 
pal Corporations § 4473. 
Collision see Collision §§ 266, 267. 
Contribution see Contribution §§ 29, 30. 
Damages: 
By nuisance generally see Nuisances § 453. 
By obstruction of navigation see Navigable 
Waters § 120. 
Dispossession by attachment see Attachment § 970. 
Dissolution of partnership see Partnership IX, D. 
Dissolution or forfeiture of corporate franchise 
see Corporations §§ 3770, 3771, 8783, 3784, 3795. 
Distribution of: 
Assigned estate see Assignments for Benefit of 
Creditors § 473. 
Money deposited in court see Deposits in Court 
5b. 


ee yas or surplus on foreclosure see Mortgages 
2038. 
Dower see Dower 8§ 307-316. 
Duties see Customs Duties § 213. 
Enticing away child see Parent and Child § 234. 
Equitable relief against: 
Judgment see Judgments §§ 757-759. 
Nuisance see Nuisances §§ 393-396. 
Eviction see Landlord and Tenant § 1011. 
Fraud see Fraud §§ 142, 143. 
Infringement of: : 
Copyright see Copyright and Literary Property 
§§ 385-387. 
Patent see- Patents [30 Cyc 999 et seq]. 
Trade-mark see Trade-Marks, Trade-Names, and 
Unfair Competition [38 Cyc 889 et seq]. 
Injunction generally see Injunctions §§ 469-495. 
Injuries: 
Caused by: 
Animal see Animals §§ 171, 353, 354, 443. 
Defective bridge see Bridges §§ 95, 96. 
Defect or obstruction in: 
Highway see Highways § 473. 
Street see Municipal Corporations §§ 1987- 
1990. 
Electricity see Electricity § 58. 
Flowage see Waters [40 Cyc 687]. 
Motor vehicle see Motor Vehicles § 973. 
Obstruction of navigation see Navigable Wa- 


ters § 120. 
Railroad see Railroads [33 Cye 1052, 1257, 
1350]. 
Servant see Master and Servant § 1573. 
Caused to: 


Animals on or near railroad tracks see Rail- 
roads [33 Cyc 1257]. 

Child see Parent and Child § 122. 

Easement see Basements §§ 261-264. 

Motor vehicle or occupants see Motor Vehicles 
§ 562. 

Passenger see Carriers § 1406. 
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Parties in particular actions or proceecings: —Continued 


For:—Continued 
Injuries:—Continued 

Caused to:—Continued 
Servant see Master and Servant § 1153. 

Injury to or loss of: 

Goods in transportation see Carriers §§ 509-533; 
Shipping [36 Cyc 263]. 

Passenger’s baggage see Carriers § 1603. 

Libel or slander see Libel and Slander §§ 321-324. 
Negligence generally see Negligence §§ 621-625. 
New trial see New Trial §§ 257, 258. 

Order of deposit see Deposits in Court § 16. 
Penalty see Fines, Forfeitures, and Penalties §§ 

97-107. 

Price or value of goods sold see Sales [35 Cyc 548]. 

Reformation of instrument see Reformation of In- 
struments [34 Cyc 967 et seq]. 

Retusal to transfer stock on corporate books see 

Corporations § 1168. 

Registration of land title see Records [34 Cyc 601]. 
Removal of: 

Executor or administrator see Executors and 
Administrators §§ 281, 302. ‘ 

Guardian see Guardian and Ward §§ 128, 145. 

Trustee, see Trusts [39 Cyc 268]. 

Rent see Landlord and Tenant §§ 1331-1334. 

Rescission of contract see Cancellation of Instru- 
eo §§ 126- 141; Vendor and Purchaser [39 Cye 

Reward see Rewards [34 Cyc 1756]. 

Sale of: 

Decedent’s estate see Executors and Administra- 
tors §§ 1460-14638, 1493-1495. 

Land to enforce tax assessment see Taxation [37 
Cyc 1301, 1309]; Municipal Corporations §§ 
3511-3515, 4490. 

Lunatic’s estate see Insane Persons § 465 

Ward's estate see Guardian and Ward §§ 298, 299: 

Salvage see Salvage [35 Cyc 779]. 

Beck see Seduction [35 Cyc 1294 et seq, 1298 
et seq]. 

Separate maintenance see Husband and Wife § 883. 

pene or earnings of child see Parent and Child 

Slander of title see Libel and Slander §§ 602, 625. 

Specific performance see Specific Performance [36 

Cyc 758 et seq]. 

Unfair competition see Trade-Marks, Trade-Names, 
and Unfair Competition [38 Cyc 889 et seq]. 
Violation of: 
Anti-trust law see Monopolies § 200. 
Usury laws see Usury [39 Cyc™“l038]. 
Wages see Master and Servant § 268. 
Waste see Waste [40 Cyc 530]. 
Wharfage see Wharves [40 Cyc 912]. 
Wrongful: 

Attachment see Attachment §§ 1169, 1237-1245. 

Execution see Executions § 1234. 

Sequestration see Sequestration [35 Cyc 1423]. 

Forcible entry and detainer see Forcible Entry and 
Detainer §§ 69-85. 

Foreclosure of mortgage see Building and Loan As- 
sociations § 87; Chattel Mortgages §§ 540-542; Cor- 
porations §§ 2740-2744; Mortgages §§ 1551-1594; 
Railroads [33 Cyc 570 et seq]. 

Garnishment see Garnishment §§ 257-261. 

Habeas corpus see Habeas Corpus §§ 151-153.. 

In aid of assignment see Assignments for Benefit of 
Creditors § 423. 

Inquisition of insanity see Insane Persons §§ 611-618. 

Insolvency proceeding see Insolvency §§ 63-65, 72. 

Interpleader see Interpleader § 31. 

Malicious prosecution see Malicious Prosecution § 
104 et seq. 

Mandamus see Mandamus §§ 535-562. 

Money paid see Money Paid § 20. 

Money received see Money Received §§ 63-65. 

Motion see Motions and Orders §§ 27, 28. 

On account stated see Accounts and Accounting § 380. 

On assigned claim see Assignments §§ 211-220. 

On bill or note see Bills and Notes §§ 1081-1121. 

On_ bond: 

Generally see Bonds §§ 151-161. 
Administration bond see Executors and Adminis- 

trators §§ 2631, 2632. 

Arneal bond see Appeal and Error §§ 425, 3426; 

Justices of the Peace § 690. 

Assignee’s bond see Assignments for Benefit of 

Creditors § 527. 

Attachment bond see Attachment §§ 754-760. 

Bail bond see Bail §§ 149, 150. 

aes for support of illegitimate éhila see Bastards 
Bn. 


Bond of contractor for public improvements see 
Municipal Corporations § 2554. 

Bond of public officer see Officers §§ 426, 427; Clerks. 
of Courts §§ 117-119; Counties § 206; Municipal 
Corporations § 1231; Receivers [34 Cyc 508]; Sher- 
iffs and Constables [35 Cyc 1955, 1971 et seq]; 
Taxation [87 Cyc 1226]. 

Cost bond see Costs § 567. 

Delivery or forthcoming bond see Executions § 320. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Parties in particular actions or proceedings:—Continued 


On bond:—Continued 
Guardian’s bond see Guardian and Ward §§ 530- 
534; Insane Persons § 318. 
Injunction bond see Injunctions §§ 791-796. 
Municinal bond see Municipal Corporations § 4263. 
Replevin bond see Replevin [34 Cyc 1596 et seq]. 

On guaranty see Guaranty §§ 176, 177. 

On insurance policy see Accident Insurance § 235; 
Fire Insurance §§ 680-686; Insurance § 792; Life 
Insurance §§ 887-392; Marine Insurance §§ 513— 516; 
Mutual Benefit Insurance §§ 227, 228; and other in- 
surance titles, 

On judgment see Judgments §§ 1544-1546. 

On lost instrument see Lost Instruments § 55. 

On recognizance see Recognizances [34 Cyc 559 et seq]. 

On subscription: 

Generally see Subscriptions [37 Cyc 501 et seq]. 
To corporate stock see Corporations §§ 1006-1008. 
Partition: 
Generally see Partition §§ 164-208. 
Of eomipunity: property see Husband and Wife § 
1397 

Probate proceedings see Wills [40 Cye 1259 et seq]. 

Proceeding under civil damage laws see Intoxicating 
Liquors §§ 315-324. 

Prohibition see Prohibition [32 Cyc 625]. 

Peete title see Quieting Title [32 Cyc 1346 et seq, 

Quo warranto see Quo Warranto [32 Cyc 1440 et seq]. 

Recovery of: 

Bank deposit see Banks and Banking §§ 370, 940. 
Compensation for improvements see Improvements 
75. 
Payments made see Payment [30 Cyc 1323]. 
Beet of attached property see Attachment §§ 
73, 874. 
Tax paid see Taxation [37 Cyc 1187]. 

Redemption from: 

Execution sale see Executions § 750. 

Mortgage sale see Chattel Mortgages § 584; 
gages §§ 2248-2259. 

Pledge see Pledges [31 Cyc 861]. 

Tax sale see Taxation [37 Cyc 1420]. 

Sea of cause see Removal of Causes [34 Cyc 1279 
et seq]. 

Replevin see Replevin [34 Cyc 1424 et seq]. 

Restoration of lost record see Records [34 Cyc 609]. 

Review: 

Generally see Review [34 Cyc 1710]. 
Of assessment see Taxation [37 PEG 1116, iti 
Of judgment see Judgments § 637 
Scire facias: 
Generally see Scire Facias [35 Cyc 11551. 
To revive judgment see Judgments §§ 1039-1043. 

Submission of controversy see Submission of Contro- 
versy [37 Cyc 355]. 

Summary proceedings: 

By client against attorney see Attorney and Client 
274 


Mort- 


By landlord to recover demised premises see Land- 
lord and Tenant §*& 1818-1828. 
Oe bond see Sheriffs and Constables [35 Cyc 
Hp. 
To enforce municipal 
Corporations § 3477. 
To alter or vacate highway or street see Highways 
§§ 207, 235, 236; Municinal Corporations § 3633. 
To compel: 
eer or satisfaction of mortgage see Mortgages 
974 
Satisfaction of judgment see Judgments § 1124. 
Support of child see Parent and Child § 53. 
To confirm or try tax title see Taxation [37 Cyc 1512]. 
To construe will see Wills [40 Cyc 1850 et seq]. 
ae sereupine custody of child see Parent and Child 
§ 27. 
To enforce: 
Assessment for public improvements see Municipal 
Corporations §§ 3477, 3511-3515, 3590. 
Claim against homestead see Homesteads § 244. 
Claims or liens superior to assignment see Assign- 
ments for Benefit of Creditors § 494. 
Forfeiture see Fines, Forfeitures, and Penalties § 
59; Customs Duties § 340. 
Ground rents see Ground Rents §§ 73, 74. 
Bera right see Homesteads § 451. 
ien: 
Generally see Liens § 74. 
Agricultural lien see Agriculture § 100. 
Attorney’s lien see Attorney and Client § 422. 
LandJord’s lien see Landlord and Tenant §§ 1439-— 
1442, 1562. 
Lien for repairs on motor vehicles see Motor Ve- 
hicles § 460. 
Lien on logs see Logs and Logging §§ 212, 216. 
Maritime lien see Maritime Liens §§ 156-159. 
Mechanic’s lien see Mechanics’ Liens §§ 539-560; 
Railroads [33 Cvec 571]. 
Miner’s lien see Mines and Minerals § 881. 
Vendor’s lien see Vendor and Purchaser [39 Cyc 
1857 et seq]. 
Marriage settlement see Husband and Wife § 242. 


assessment see Municipal 


Marshaling assets and securities see Marshaling 


Assets and Securities § 29 
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Parties in particular actions or proceedings:—Continued 


To enforce:—Continued 

Order of interstate commerce commission see Com- 
merce § 201. 

Penalty in general see Fines, Forfeitures, and Pen- 
alties §§ 97-107. 

Pledge see Pledges [31 Cyc 870]. 

Right of action pledged see Pledges [31 Cyc 887]. 

Right of exemption see Exemptions §§ 301, 302; 
Homesteads § 451. 

Right of subrogation see Subrogation [37 Cyc 388]. 

Riehts in mining claim see Mines and Minerals §§ 
383, 384, 453, 511. 

Rights of parties to gambling transaction see Gam- 
ing §§ 345, 346. 

Testamentary charge see Wills [40 Cyc 2057]. 

Pest Ree Trusts [39 Cyc 608 et seq]; Charities §§ 
9-9 

To establish and protect: 

Boundaries see Boundaries §§ 227, 290. 

Claims of third person to property see Attach- 
ment §§ 873, 874; Executions § 521; Garnish- 
ment § 603. 

Drain see Drains § 54. 

Basement see Easements §§ 261-264. 

Heirship see Descent and Distribution § 123. 

Highway see Highways §§ 55-57. 

Lost instrument see Lost Instruments § 16. 

Mortgage rights see Mortgages § 1229. 

Private road see Private Roads [32 Cyc 371]. 

Right to office see Elections §§ 283-289; Quo War- 
ranto [32 Cyc 1440 et seq]. 

Title to land after loss or destruction of records see 
Records [34 Cyc 612]. 

Trust see Trusts [39 Cyc 608 et seq]. 

Water rights see Waters [40 Cyc 731]. 

To open and vacate or set aside: 

Accounting and settlement of executor or adminis- 
trator see Executors and Administrators § 2496. 

Assignment for benefit of creditors se Assignments 
for Benefit of Creditors §§ 502, 50 

Award see Arbitration and Award Ff 505, 506, 

Divorce decree see Divorce § 429. 

Execution sale see Executions § 683. 

Foreclosure sale see Mortgages § 1880. , 

Rita reyes Gale see Fraudulent Conveyances 

Judgment see Judgments §§ 557-563. 

Sale by order of court see Executors and Adminis- 
trators § 1674; Judicial Sales § 184. 

Tax assessment see Taxation [37 Cyc 1137]. 

To restrain: 

Collection of tax see Taxation [37 Cyc 1273]; Munic- 
ipal Corporations § 4520. 

Diversion of water see Waters [40 ore 618]. 

Drainage assessment see Drains § 2 

Execution see Executions §§ ee 

Foreclosure see Mortgages §§ 1361, 1549. 

Nuisance see hey aniaoets §§ 393-396; Intoxicating 
Liquors § 408 

Obstruction of: 

Highway see Highways § 384. 
Navigation see Navigable Waters § 111. 
Street see Municipal Corporations § 3842. 

Tax assessment see Taxation [37 Cye 1134]. 

Unlawful combination see Monopolies § 238. 

To revoke certificate or license of physician see" 

Physicians and Surgeons [30 Cyc 1557]. 

To settle decedent’s insolvent estate see Bxectitors 

and Administrators § 1802. 

Trespass see Trespass [38 Cyc 1036 et seq]. 
Trespass to try title see Trespass To Try Title [38 

(Ondoy Away 

nee see Trover and Conversion [38 Cyc 2050 et seq, 
Writ of entry see Entry, Writ of §§ 40-44. 

contracts, or other transac- 

tions: : 

ees ang satisfaction see Accord and Satisfaction 

Fecoumt stated see Accounts and Accounting §§ 314— 


Apprenticeship see Apprentices §§ 41-46. 

Award see Arbitration and Award §§ 324-331. 

Bill or note see Bills and Notes §§ 80 et seq, 264-312, 
406, 471-474, 511-518. 

Bond 
Gerasaliy see Bonds §§ 6-9, 12, 13, 60-63. 
Appeal bond see Appeal and Error §§ 1174-1198; 


iverove? §§ 3372, 3373; Justices of the Peace 
Claim bond see Attachment §§ 941, 950-952. 
Forthcoming or delivery bond see Attachment §§ 
682-685; Executions §§ 302, 305. 

Guardianship bond see Guardian and Ward §§ 93, 
Injunction bond see Injunctions §§ 513, 518, 519. 
Composition ie pms ae see Compositions with Credi- 

tors §§ 21-3 
Compromise ia settlement see Compromise and Set- 
tlement §§ 7, 
Contract in general see Contracts § a8 43-45, 546-580. 
Covenant see Covenants §§ 3, 21-2 
Deed see Deeds §§ 36-38, 54-57, 233. -2.41, 
Bxécution see Executions §§ 7-10, 187. 
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Parties to conveyances, contracts, or other transactions: 

—Continued 

Guaranty see Guaranty §§ 18, 83-88. 

Judgment see Judgments §§ 60-79, 131, 132, 798-800. 

Lease see Landlord and Tenant § 391 

Mortgage see Chattel Mortgages isis 36, 76, 156; 
Mortgages §§ 166-195, 231-235. 

Sale see Sales [35 Cyc 41 et seq]; Vendor and Pur- 
chaser [39 Cyc 1219 et seq]. 

aoeaeng to arbitration see Arbitration and Award 

16-20 

Tax deed see Taxation [37 Cyc 1436]. 

Tender see Tender [38 Cyc 155 et seq]. 

Trust see Trusts [39 Cyc 35 et seq, 198]. 

Warranty see Sales [35 Cyc 369]. 


PARTIES 


ay a> eee 


[§ 1 


Parties to criminal prosecution see Criminal Law §§ 
99-161 and titles relating to particular offenses see 
References 16 C. J. pp 46-48. 

Presence of party: 

At taking of deposition see Depositions § 199. 

At trial in civil action see Trial [38 Cyc 1299, 1873]. 

Of accused in criminal prosecution see Criminal Law 
§§ 569, 631, 940, 2066-2074, 27638, 2818. 

Process see Process [32 Cyc 412]. 

Stipulation by see Stipulations [36 Cyc 1277]. 

Transfer of interest as ground for abatement see Abate- 
ment and Revival §§ 220-246. 

Variance between pleading and proof as to parties see 
Pleading [31 Cyc 707]. 


I. DEFINITIONS AND CLASSES 


[By Frep. G. Krivonos } 


{§ 1] A. Party; Parties. With reference to ju- 
dicial proceedings, the word “party” is generally 
used as meaning one of two opposing litigants,? he 
or they by or against whom a suit is brought,* wheth- 
er in law or in equity;* the plaintiff or defendant,° 
whether natural or legal persons;® and all others, 
whether composed of one or more individuals, and 
who may be affected indirectly or consequentially 
are persons interested, but not parties.’ In the 
larger legal sense, and applied especially to the per- 
sons upon whom a judgment is conclusive under the 
rules of res judicata,® “parties” has been defined as all 
persons having a right to control the proceedings, to 
make defense, to adduce and cross-examine wit- 
nessés, and to appeal from the decision if an appeal 
hes.® In the same sense, the term has been defined 
to include all persons who are directly interested in 
the subject matter, and who have the right to con- 
trol the proceedings, examine and cross-examine the 
witnesses, and appeal from the judgment.'® Fur- 


. Designation in record.!® 


ie 


ther, a “party” has been defined as “ordinarily one 
who claims an interest in the subject of an action 
or proceeding instituted to afford seme relief to the 
one who sets the law in motion against another per- 
son or persons.’!! The words “party” and “par- 
ties,” when used with reference to suits or actions,*? 
are technical words of precise meaning+® unless it 
is apparent that they are used in a more popular 


.sense;* however, the words as employed in various 


statutes need not always be given the same inter- 
pretation.?® 

The term “party” means 
the person whose name is expressly mentioned in the 
record as plaintiff or defendant,1* and refers only 
to those who are parties named in the record.1® One 
who is not named is not a party, although he may 
be interested.t1° As used in the codes?® the term 
“parties” means only such persons as are parties to 
the record, either as plaintiff or defendant.2? The 
term “party” does not include persons who are not 


1. “Party” 


generally defined see 
Party post. 


2. Hollis v. Davis, 56 N. H. 74, 84 
(per ‘Cushing; 'C: J2). 
3. Merchants’ Bank v. Cook, 4 


} (Mass.) 405, 411 [quot Waiker 
v. Hill, 21 Me, 481, 482; Cullen v. 
Woolverton, 65 N. J. L. 279, 282, 47 
A 626; Winston v Masterson, 87 
Tex. 200, 27 SW 768]. 

4 Merchants’ Bank v. Cook, 4 
Pick. (Mass.) 405, 411 [quot Walker 
v. Hill, 21 Me. 481, 482; Cullen v. 
Woolverton, 65 N. J. L. 279, 282, 47 A 
626; Winston v. Masterson, 87 Tex. 
200, 27 SW 768]. 
erg tak caer es defined see 18 C. J. p 


defined see [30 Cyc 


5. Merchants’ Bank v. Cook, 4 
Pick. (Mass.) 405, 411 [quot Walker 
v. Hill, 21 Me. 481, 482; Cullen v. 
Woolverton, 65 N. J. L. 279, 282, 47 A 
626; Winston v. Masterson, 87 Tex. 
200, 27 SW 768]; Texas Employers’ 
Ins. Assoc. v. ._Davidson, (Tex. Civ. 
A.) 290 SW 871. 

“Defendant” defined see 18 C. J. p 
59 


“Plaintiff” [30 Cye 
1636). 

\Necessity for designation on rec- 
ord see infra notes 16-19. 

6. Merchants’ Bank v. Cook, 4 
Pick. (Mass.) 405, 411 [quot Walker 
v. Hill, 21 Me. 481, 482; Cullen v. 
Woolverton, 65 N. J. L. 279, 282, 47 A 
626; Winston v. Masterson, 87 Tex. 
200, 27 SW 768]. 

{a] As used in the codes the 
term “party’’ includes corporations; 
they are persons as against the oppo- 
site party. Peo. v. Mutual Gas Light 
Co., 14 Hun 157 [aff 74 N. Y. 434]. 

Parties in actions by or against 
corporations generally see Corpora- 
tions §§ 2892-2896. 

7. Merchants’ Bank v. Cook, 4 Pick. 
(Mass.) 405, 411 [quot Walker v. 
Hill, 21 Me. 481, 482; Cullen v. Wool- 


“Plaintiff” 
1636]. 


defined see 


verton, 65 N. J. L. 279, 282, 47 A 426; 
Winston v. Masterson, 87 Tex. 200, 
27 SW 768]. 

Strangers to the action or proceed- 
ings see infra § 7. 

“Party in interest” distinguished 
from “party” see infra § 6. 

8. See Judgments § 1410. 

9. Greenleaf Evid. § 535 [quot 
Green v. Bogue, 158 U. S. 478, 503, 15 
SCt 975, 39 L. ed. 1061; The Adah, 258 
Fed. 377, 381, 169 CCA 393; State v. 
Johnson, (Mo.) 25 SW 855, 857; 
Springfield v. Plummer, 89 Mo. A. 
515, 531; Knickerbocker Trust Co. v. 
Tarrytown, etc., R. Co., 139 Apn. Div. 
305, 123 NYS 954, 9563 Walker v. 
Philadelphia, 195 Pa. 168, 173, 45 A 
657, 78 AmSR 801; Hahn v. Bealor, 
132 Pa. 242, 19 A 74, 76]; Boles v. 
Smith, 5 Sneed (Tenn.) 105, 107; 
Haney, v. Brown, (Tex. Civ. A.) 46 SW 

5 (is 

10.00. S.—Rumford Chemical 
Works v. Hygienic Chemical Co., 148 
Fed. 862, 864 [aff 154 Fed. 65, 83 CCA 


177. (certiorari den 207. U.S. 592, 
28 SCt 257, 52 L. ed. 355, and aff 215 
Wim Ss 156, $0 }SCt 745,45 54 gius ed. 
U3 es Burrell v. U. S., 147 Fed. 44, 46, 
77 CCA 3080s. Siavi Henderlong, 102 
Fed. 2, 4; Theller v. Hershey, 89 
Med: 5.7.5; 157.6. 

Minn.—State v. Tri-State Tel., etc., 
Co., 146 Minn: 247, 178 NW 603. 

N. H.—-Hunt v. Haven, 52 N. H. 


162, 169; Wheeler v. Towns, 43 N. H. 
56, 57 [quot Greenleaf Evid. § 523]. 

N. J.—Cullen v. Woolverton, 65 N. 
Jes LL 279,281; 47% Av 626.8 62% siquot 
Bouvier L. D.]. 

N. D.—Gerwein v. McDonnell, 54 
N. D. 509, 209 NW 986, 988. 

Or ‘—Raper v. Dunn, 53 Or. 2038, 99 
P 889, 890 [quot 6 Words & Phrases 
p 5203). 

Levy wtih v. Susan, 58 Tex, 389, 
vo 

11. Hughes v. Jones, 116 N. Y. 67, 
ee 22 NE 446, 15 AmSR 386, 5 LRA 


12. “Party” generally defined see 

Party post. 
- 138. Merchants’ Bank v. Cook, 4 
Pick. (Mass.) 405, 411 [quot Walker 
v. Hill, 21 Me. 481, 482; Cullen v. 
Woolverton, 65 N. J. L. 279, 282, 47 A 
626]; Texas Employers’ Ins. Assoc. 
v. Davidson, (Tex. Civ. A.) 290 SW 
871. And see Winston v. Masterson, 
87 Tex. 200, 203, 27 SW 768 (“The 
words ‘party’ and ‘parties’... . . are 
technical words’’). 

14. Merchants’ Bank v. Cook, 4 
Pick. (Mass.) 405, 411 [quot Walker 
v. Hill, 21 Me. 481, 482; Cullen v. 
Woolverton, 65 N. J. L. 279, 282, 47 A 
626; Winston v. Masterson, 87 Tex. 
200, 27 SW 768. 

15. Elliott v. San Diego County 


Super. Ct., 144 Cal. 501, 77 P 1109, 
103 AmSR 102; Rupp v. Swineford, 
40 Wis. 28. 


[a] Illustration.—The word “par- 
ty,’ in a statute regulating applica- 
tions for change of venue, was held 
to signify all of the defendants or all 
of the plaintiffs in an action, al- 
though in the statute relating to 
challenging jurors each of the sev- 
eral defendants setting up separate 
defenses is held to be a “party.” 
Rupp v. Swineford, 40 Wis. 28. 

16. Names and description of par- 
ties see infra §§ 319-332. 

17. Douglass v. Gardner, 63 Me. 
462 (construction of term as used in 
statute that coroner must serve writs 
and precepts in which sheriff or dep- 
uty is party). 

18. Governor v. ,Madrazo, 
(U. S.) 110, 122. Sée Osborn v. U. S. 
Bank, 9 Wheat. (U..S.) 738, 856 CTt 
may . be laid down as a rule 
which admits of no exception, that, 
in all cases where jurisdiction de- 
pends on the party, it is a party 
named in the record’). 

19. Walker v. Hill, 21 Me. 481. 

20. See code provisions. 

21. Peo. v. Mutual Gas Light Co., 
hé Huh Wb \Paff 400NY Yrs aa. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1-5] 


parties to the record;?? and agents, officers, or di- 
rectors of a corporation which is a party are not 
ineluded within the term “party.”?* As employed 
in a statute, the meaning of the word “party” is not 
necessarily confined to those who are parties to the 
record.** 

[§ 2] B. Party to Action?®>—1. In General. The 
phrases “parties to the action” and “parties to an 
action” are used to designate the person or persons 
seeking to establish a right and the person or per- 
sons upon whom it is sought to impose a correspond- 
ing duty or lability.?°® 

In Louisiana, under the civil law as there prevail- 
ing, in order to constitute a suit or action there must 
be at least two parties present or duly represented, 
although one of the two parties may fail to appear.*? 
These two parties are therefore called the “principal 
parties” to the suit.28 In addition, besides plaintiff 
and defendant, there are often other parties to the 
suit, such as warrantors, third persons intervening, 
and parties opposing.”® 

[§ 3] 2. Necessity of Process or Appearance. A 
person named in the record as a party is not in fact 
a party to the action unless he has been duly brought 
in by legal process,*° or has voluntarily appeared 
and submitted himself to the persian of the 
court.*+ 

[§ 4] 3. Designation in Record.*” A party to the 
action is one whose name appears upon the record in 
the case,?* either as party plaintiff or defendant.** 
Plaintiffs, to come within the designation of “parties 
to an action,’’ must appear on the record as such in 
some stage of the proceedings in which they could 
have been actors.*° The mere naming of persons 
in the declaration, replication, and judgment does 
not constitute them parties to the action.*® Wheth- 
er a person is a party to an action must be dscer- 
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tained exclusively by an inspection of the record ;** 
it can appear in no other way.*® In deciding who 
are parties to an action, a court will not look beyond 
the record.*® Making a state officer a party does 
not make the state a party to the action, although 
its law may prompt his action, and it may stand be- 
hind him as the real party in interest;*° stockhold- 
ers in a corporation are not parties to a writ nam- 
ing the corporation as a party.4+ Nor is a stock- 
holder in a corporation a party to an:action in which 
the corporation is a party;*? nor is a policyholder 
in,** or a creditor of,** an insurance company a par- 
ty to an action involving the company as a party. 
Mere acquisition of a record plaintiff’s title or claim, 
even though coupled with a direct interest in the 
result of an action and the employment of counsel, 
is insufficient to make one a party to the action.*® 
It has been held that an attorney with a mere con- 
tingent interest in the result of an action is not 
a party to the action;*® but where attorneys claim 
an interest in the recovery under a contract set out 
in the petition, they may be considered parties to 
the record.** 

As used in the codes,*® “a party to the action” is 
one who is named plaintiff or defendant and appears 
on the record as such.*® The term includes a mere 
nominal party, with no interest in the event, and 
whose property cannot be touched by the judg- 
ment;°° it excludes the person for whose immediate 
benefit a suit 1s prosecuted or defended.*! Thus the 
president of an unincorporated association, who is 
merely a nominal party, is the party to the action.>? 

[§ 5] C. Party to Proceeding. The phrase “a 
party to the proceeding,” in its ordinary legal mean- 
ing, embraces such persons as are parties in a legal 
sense, and who have been made or become such in 
some mode prescribed by law, so that they are bound 


Parties in action by or against 


22. Peo. v. Mutual Gas Light Co.,| in contemplation of law, a party to 
supra. the suit. Ruston First Nat. Bank v. 
23. Peo. v. Mutual Gas Light Co.,| Lagrone, 164 La. 907, 114 S 832. 
supra. Status of garnishee as party gen- 
24. Elliott v. San Diego County | erally see Garnishment § 257. 
Super. Ct, 144 Cal. (501 277, Pallo9; 30. Ford v. Doyle, 27 Cal. 3846; 
103 AmSR 102. Bracey v. Calderwood, 36 La. Ann. 
25. Who are parties to an action | 796; Marshall v. Drayton, 11S. C. L. 
for particular purposes see Appeal | 25. 
and Error §§ 464-579; Appearances Process generally see Process [32 
§§ 11-15; Certiorari §§ 97-103; Con- | Cyc .412]. 
tinuances 116; Contribution § 1; 31. Cal.— Ford v. Doyle, 387 Cal. 
Costs §§ 185, 187, 640; Depositions | 346. 


§§ 63, 64, 78; Discovery §§ 8-14, 50- 
54; Dismissal and Nonsuit §§ 9-16, 
77; Election of Remedies § 34; Es- 
toppel §§ 24, 240; Federal Courts §§ 


48-95; Garnishment §§ 53-60; Judges 
Seeutos,, bo, bey. 162,.,.03; , JUudr- 
ments §§ 688, 831, 1391-1490; Juries 


§ 468; Lis Pendens § 92; Motions and 
Orders §§ 27, 28; New Trial §§ 253, 
257; Recoupment, Set-Off, and Coun- 
terclaim [34 Cye 712]; Stipulations 
[36 Cye 1293]; Submission of Con- 
troversy [32 Cyc 355]; Venue [40 
Cyc 145]; Witnesses [40 Cyc 2213, 


2244]. 

26. Idaho Irr. Co. v. Dill, 25 Ida. 
Mids oO sea L4 on 716, 

[a] Another definition.— “Those 
persons who institute actions for the 
recovery of their rights, and those 
persons against whom they are in- 
stituted are the parties to the ac- 
tions.” Cullen v. Woolverton, 65 N. J. 
L. 279, 281, 47 A 626 [quot Bouvier L. 
D 


27.: Ruston First Nat. Bank v. 
Lagrone, 164 La. 907, 114 S 832. 

Persons essential to constitute ac- 
tion generally see Actions §§ 84-90. 

28. Ruston First Nat. Bank v. 
Lagrone, 164 La. 907, 114 S 832. 


29. Ruston First Nat. Bank v. 
Lagrone, supra. 
[a] Thus a garnishee, although 


‘he was not actually cited and made 
no appearance in the proceedings, is, 


; 


é 


La.—Bracey v. Calderwood, 36 La. 
Ann. 796. 


Steamboat Goi: T Ne De Tute 169 
N. ayes, 4 Den. 245 
gst 


ete, 


S. C.—Marshall- v. Drayton, 
Oroeal BAY 

[a] TIllustration.—John Doyle is 
not a party to the action where a 
complaining ejectment names “ 
Doyle” and others as defendants, and 
judgment is rendered against James 
Doyle. Ford v. Doyle, 37 Cal. 346. 

Appearance generally see Appear- 
ances 4 C. J. p 1312. 


32. Names and descriptions of 
parties see infra §§ 319-3 
33. Lawson v. Farmers’ Bank, 1 


Oh. St. 206. 
34. Lawson v. Farmers’ Bank, su- 


ra. 
Defendant see 18 C. J. p 459. 
Plaintiff see [30 Cyc 1636]. 


“i Marshall v. Drayton, 11 S. C. 
"36. Marshall v. Drayton, supra. 
37. Sturgis v. Rogers, 26 Ind. 1; 


Sel Aes v. Nance, 11 Humphr. (Tenn.) 
Sturgis v. Rogers, 26 Ind. 1. 

39. Davis v. Gray, 16 Wall. (U. S.) 
2038, 220; Osborn v. S. Bank, 9 
Wheat. (U. S.) 738. 

40. Davis v. Gray, 16 Wall. (U. 
S.) 203, 220; Osborn v. U. S. Bank, 9 
Wheat. (U. S.) 738. 


Soe generally see States [36 Cye 


41. Merchants’ Bank v. Cook, 4 
Pick. (Mass.) 405. 

42. Adams v. Wiscasset Bank, 1 
Me. 361, 10 AmD 88; Atty.-Gen. v. 


Continental iting: Co., 4 NYCivProc 
214, 66 HowPr 51; Lawson v. Farm- 
ers’ Bank, 1 Oh. St. 206. 

Parties in action by or against cor- 
porations generally see Corporations 
§§ 2892-2896 


43. Atty.-Gen. v. Continental L. 
mage Co., 4 NYCivProc 214, 66 HowPr 
44, Atty.-Gen. v. Continental L. 


ins7,Co; supra. 

Parties in actions by or against in- 
surance companies generally see In- 
surance § 792. 

45. Hunt v. Haven, 52 N. H. 162; 
Davis v. Higgins, 91 N. C. 382. 

46. Winston v. Masterson, 87 Tex. 
200, 27 SW 768; The Oriental v. Bar- 
clay, 16 Tex. Civ. A. 193, 41 SW 117 
[rev on other grounds 93 Tex. 425, 55 
SW 1111]; Gulf, ete., R. Co. v. Knott, 
14 Tex. Civ. A. 158, 36 SW 491; Gulf, 
ete, .Be Co. Scott, (Tex. Civ. ONS) 28 
SW 457. And see Chicago, etc., R. 
th ae Cosio, (Tex. Civ. A.) 182 SW 

47, Texas Employers’ Ins. Assoc. 
ana (Tex. Civ. A.) 290 SW 


48. See code provisions. 

49. Woods v. De Figaniere, 24 N. 
Y. Super. 607, 611, 16 AbbPr 1. 

“All the provisions of the Code, as 
a general rule, when treating of par- 
ties to the action, mean only the 
parties to the record, whether nom- 
inal ‘parties, or the actual parties in 
interest.” Wood v. De Figaniere, 
supra. 

50. 

ols 

52. 


Woods v. De Figaniere, supra. 
Woods vy. De Figaniere, supra. 
Woods v. De Figaniere, supra, 
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by the proceedings.®? 


[§ 6] D. Party in Interest.°> 


defendant.°*? 


[§ 7] E. Stranger to the Action or Proceeding. 
A stranger to an action or proceeding is one who 
cannot take any part in it, except to intervene or 
apply for leave to become a party.°® 
party merely because he is directly interested in the 
result of the action,®® or because he has an inde- 
pendent claim which he seeks to assert without be- 
ing named as a party.°° Further, the term “stranger 
to the action,” applied especially to a person not 
concluded by a judgment under the rule of res ju- 
dicata,®! designates one who has no direct interest 
in the subject matter in issue, and who has no right 
to make a defense, control the proceedings, or ap- 


peal from the judgment.°? 


[§ 8] F. Proper, Necessary, or Indispensable Par- 
ties—1. At Common Law Generally. At common 
law the general rule is that the action should ‘be 

brought in the name of the party whose legal right 
has been affected, against the party who committed 
or caused the injury, or by or against his personal 
A plaintiff must be a person in 
whom is vested the whole legal right or title.°* Fur- 
ther, if there were more than one plaintiff they must 


representative.®* 


all be equally entitled to recovery. 


be in all as a unit, and the judgment must be in their 


53. Robinson v. Vanderburg Coun- 


ty, 37 Ind: 333; State v. Tri-State 
Tel., etc., Co., 146 Minn. 247, 178 NW 
603 


[a] A party to a judicial proceed- 
ing is one whose interest in the sub- 
ject matter, whether favorable or ad- 
verse, is such that his presence on 
the record is either necessary or 
proper. In re Kenny, 92 Misc. 330, 
156 NYS 827. 

54. State v. Tri-State Tel., 
Co., 146 Minn. 247, 178 NW 603. 

[a] Tllustration.—The_ phrase a 
party to the pr oceeding,’ as used in 
a statute giving a right of appeal to 
such a party from an order of a rail- 
road and warehouse commission, is 
used in the same sense as the phrase 
“a party to an action.” State v.. Tri- 
State Tel., etc., Co., 146 Minn. 247, 
178 NW 603. 

55. Stranger to the action or pro- 
ceeding see infra § 7. 

56. Douglass v. Gardner, 63 Me. 
462. 

57. Walker v. Hill, 21 Me. 481. 

58). +State .v.. Tri-State TLel., jetc., 
Co., 146 Minn. 247, 178 NW 603. 

Adding new parties generally see 
infra §§ 227-292. 

Intervention generally see infra §8§ 
185-226. 

59. State v. Tri-State Tel., etc., 
Co., 146 Minn. 247, 178 NW_ 603; 
Stewart v. Duncan, 40 Minn. 410, 42 
NW 89. 

60. State v. Tri-State Tel., etc., 
Co., 146 Minn. 247, 178 NW 603; Da- 
vis v. Swedish- American Nat. Bank, 
78 Minn. 408, 80 NW 958, 81 NW 210, 
79 AmSR 400. 

[a] Tilustrations.— (1) Attorneys 
BE the assignee in an assignment for 
the benefit of creditors are merely his 
servants, and are not parties to the 
assignment proceedings, nor are they 
parties to a proceeding for compen- 
sation brought under the assignment. 
Davis v. Swedish-American Nat. 
Bank, 78 Minn. 408, 80 NW 953, 81 


etc., 


“ 


The phrase “a party to the 
proceeding” may be used in a statute in the same 
sense as the phrase “a party to an action.’’>* 

“The party in in- 
terest” designates any person simply interested in 
an action, but not named as a party.°® 
distinguished from the term “party” in that the lat- 
ter is expressly named in the record as plaintiff or 
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in a body.®® 


The term is 


favor equally.®® 
must be equally subject to the common liability, and 
the judgment must be rendered against them all 
The common-law notion of parties to 
an action has been called harsh®? and technical.®® 
The common-law rules as to parties, however, have 
been pointed out as founded in reason, and adapted 
to the nature of the tribunal before which the cases 
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The defendants at common law 


were to be tried,®® in that juries are qualified to deal 


He is not a 


with simple issues only and not to be led into the 
complexity and embarrassment of disentangling the 
intricacies of a varied number of interests.7° 

[§ 9] 2. Proper Parties> 
persons interested in the controversy should be made 
parties,’ there is a class of persons who may be 
properly made parties, under the rule, and yet who 
are not always essential to the complete determina- 
tion of the controversy.** 
those whose interests are separable from those of 
the parties before the court, and those whose inter- 
ests are purely formal or nominal,’* are termed 
“proper parties.”7> 


In equity,*1 where all 


Such pérsons, including 


Under the codes a proper party 


in an action at law has been defined as a party with- 


ties. *® 


The right must 


NW 210, 79 AmSR 400. (2) A city, 
invited by a state railroad and ware- 
house commission to attend a hear- 
ing in a proceeding to determine the 
reasonableness of telephone rates, is 
not a party to the proceeding, al- 
though it was permitted to file -ob- 
jections to the rates in effect and to 
participate in the proceedings. State 
v. Tri-State Tel., etc., Co., 146 Minn. 
247, 178 NW 603. 

61. See Judgments § 1482. 

62. U. S.—Burrell v. U. S.,, 
Fed. 44, 77 CCA 308; 
long, 102 Fed. 2. 
ec ce age v. Kammeier, 203 Ill. 

Kan.—Wilkie v. Howe, 27 Kan. 518. 

N. H.—Hunt v. Haven, 52 N. H. 
162; Wheeler v. Towns, 43 N. H. 56, 
57 [quot Greenleaf Evid. § 523]. 

N. J.—Cullen v. Woolverton, 65 N. 
J. Li. 279, 281, 47 A 626 [quot Bou- 
vier L. D.]. 

See In re Kingston, 20 Howell St. 
Tr. 355 (answer of the judges to 
questions put by the lords in parlia- 
ment, conducting a state trial). 

63. 1 Chitty Pl. (16th Am. ed) pl. 

64. Estee Pl. p 46; Pomeroy Code 
Remedies (4th ed) ‘§ 50. 

Plaintiff at common law generally 
see infra §§ 31-41. 

65. Castle v. Madison, 
346, 89 NW _ 156; é : 
Pe ey Code Remedies (4th ed) § 


147 
U. S. v. Hender- 


Joinder of plaintiffs generally see 
infra §§ 108-137. 

66. Castle v. Madison, 113 Wis. 
346, 352, 89 NW 156; Estee Pl. p 46; 
Ey: Code Remedies (4th ed) § 

“The common law knew nothing of 
defendants against whom a judgment 
for the entire amount of debt and 
damages was not to be rendered, nor 
of defendants who become liable at 
different times, and upon separate 
instruments.” Castle v. Madison, 
supra. 


out whom the cause might have proceeded, but whose 

presence will allow a decree or judgment more clear- 
“Ty to settle the controversy between all of the par- 
The term “proper parties” has been applied 
to all parties with an interest in the subject matter 
of an action for breach of contract.77 
have no interest in the matter in dispute are not. 
proper parties.7§ 

[§ 10] 3. Necessary Parties. In equity necessary 
parties are those without whom the court will not: 
proceed to any decree even as to the parties before 


Those who: 


Joinder of defendants generally see 
infra §§ 141-182. 

67. Reyer v. Blaisdell, 26 Colo. A. 
387, 143 P 385. 


68. Castle v. Madison, 113 Wis. 
346, 89 NW 156. 
69." Voorhis:''v. ‘Childs,” 17 INOS 


354, 358. 

70. Voorhis v. Childs, supra. 

“The difference in the rule as to 
parties between courts of law and 
of equity was not accidental, but had 
an obvious foundation in reason. 
Where all persons,having an interest. 
in a controversy are made parties, 
cases are frequently rendered ex- 
ceedingly complex. Judges can com- 
mand the time and patience, and may 
be safely endowed with the discre- 
tion required to disentangle their in- 
tricacies and dispose of their varied 
equities. But it is extremely incon- 
venient, if not impossible, to try such 
cases by a jury. They are qualified 
to deal with simple issues only; and 
the rules of the common law as to 
parties, as well as those which pre- 
vailed in the formation of issues, 
were adapted to the nature of the tri- 
bunal before which the cases were to: 
be tried. The attempt to apply the 
equitable rule as to parties, to all 
legal actions, would lead to definite 
embarrassment in the trial of jury 
cases.”’ Voorhis v. Childs, supra. 

71. Classification of parties in 
equity generally see Equity § 275. 

72. See Equity § 253. 

73. See Equity §,298. 

74 See Equity §$§ 298-302. 

Formal or nominal parties see in- 
Eray§ 22. 

75. See Equity §§ 298-302. 

763. Taylor av. )ytlhej.226) eldalmeon, 
141 P 92. 

77. Ingham Lumber Co. v. Inger- 
soll, 938 Ark. 447, 125 SW 139, 20 Ann 
Cas 1002. 

78. Barber v. Cazalis, 30 Cal. 92 
(action for breach of contract). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


va 


§§ 10-14] 


it.7® The necessary parties to a proceeding, regard- 
less of its nature, that is, whether it is in rem, at 
law, or in equity, are those, and those only, who have 
an interest in the subject matter of the suitS® and 
whose rights may be econeluded by the judg- 
ment.S* Under the codes a “necessary party” in an, 
action at law has been defined as one without whom 
the cause cannot proceed to final determination.*? 
The term ‘necessary parties” has been applied to all 
parties with an interest in the subject matter of an 
action for breach of contract.8? Further, the term 
has been applied, in actions at law, to designate vari- 
ous persons essential to the proceeding;** and it 
has been used to designate the real party in interest, 
under a code provision that the action must be pros- 
ecuted by such a party.S® Every person to be di- 
rectly affected by a judgment is a necessary party 
to the suit.8° One who has no interest in the subject 
matter of the litigation is not a necessary party.°* 
Unnecessary parties defendant have been held to 
be parties against whom plaintiff is not by his own 
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showing entitled to any decree, judgment, or order,*® 
and one is not a necessary party where an adjudica- 
tion of the rights of the other parties would in no: 
way affect his rights.°® 

[§ 11] 4. Indispensable Parties. In equity indis- 
pensable parties are sometimes treated as a sepa- 
rate class of parties,®® although the term is gen- 


erally treated as synonymous with the term 
‘necessary party.”°?? 
[§ 12] G. Nominal or Formal Parties. In equity 


formal or nominal parties are those who have no in- 
terest in the controversy between the immediate 
litigants but who have an interest in the subject 
matter which may be conveniently settled in the 
suit and thereby prevent future litigation.°? Nom- 
inal or formal parties are sometimes classed with 
and termed “proper parties.”®? The nature and ~ 
status of nominal parties at common law and un- 
der the codes is discussed elsewhere in this article.®* 

[§ 13] H. Coparties.°> The coparties to an ac- 
tion are the coplaintiffs or codefendants.®® 


II. WHAT LAW GOVERNS 
[By Frep. G. Krivonos] 


[§ 14] Under the general rule that the lex fori, 
or law of the jurisdiction in which relief is sought, 
controls as to all matters pertaining to remedial, as 
distinguished from substantive, rights,?* questions 
relating to parties to an action are determined by 
the law of the forum,’* as they belong rather to 


the form of the remedy than to the right and 
merit of the claim.®® Thus the lex fori governs 
questions as to the capacity of a party to suet or 
be sued,2 who may maintain the action,? in whose 
name the action shall be brought,* who shall be par- 
ties to the action,® who may be plaintiff or defend- 


79. See Equity § 276. misdelivery of cattle). Huber, 134 Ill. 511, 25 NE 790; Stone- 
80. Jones v. Herbert, 77. N. H. 282, 90. See Equity § 275 man v. Erie R. Co., 5 52 N. Y. 429. 

90 A 854. 91. See Equity §$§ 275-297. {a] In Louisiana (1) it has been 
81. Jones v. Herbert, supra. 92. See Equity § 301 held that the capacity of a plaintiff to 
$2. Taylor v. Lytle, 26 Ida. 97, 93. See Equity §8§ 275, 298, 301. sue is governed by the law of his 

141 P 92, 94. Compare Dial v. Martin, 94. See infra §§ 48-63. domicile. Williams v. Pope Mfg. Co., 

(Tex: Civ. A.) 8 SW(2d) 241. , 95. Distinguished from coparties 2 La. Ann. 1417, 27 S 851, 78 AmSR 


83. Ingham Lumber Co. v. Inger- 
soll, 983 Ark. 447, 125 SW 139, 20 Ann 
Cas 1002. 96. 

84. See Redwood City Salt Co. v. | 558, 560; 
Whitney, 153 Cal. 421, 95 P 885 (in} 448; 
an action for breach of purchase 
price of goods sold to a partnership 
and one of the individual. partners 
jointly, all of the parties jointly pur- 
chasing are necessary parties defend- or 


Joinder of: 


to judgment appealed from see Co- 
parties 13 C. J. p 932. 
See Logan v. Logan, 
Hadley v. Hill, 73 Ind. 442, 
Hildebrand v. Sattley Mfg. Co., 
25 Ind. A. 218, 57 NH 594,595, 


Defendants see infra §§ 141-182. 
Plaintiffs see infra §§ 108-137. 

See Conflict of Laws § 92. 
S.—Pritchard v. 


390, 50 LRA‘ 816; Little Players’ 
Film.Co.°:v.. Hareol Film Co:, 1: Larck. 
388. (2) Thus the capacity of an 
Illinois corporation to sue in the 
Louisiana courts has been held to be 
governed by the laws of Illinois. 
Little Players’ Film Co. vy. Harcol 
Film Co., supra. See Corporations §§ 
3939-3947, 4063, 4064. (3) And the 
capacity of a married woman domi- 
ciled in Mississippi to sue in Louisi- 


(Ue mbovel 


Norton, 


Mie HOorameray., Tittle. 79: Cak 
21 P 750 (assignor held not necessary 
party to an action by prior assignee 
against subsequent assignee and judg- 
ment debtor to recover judgment 
debt and land); Schley v. Lyon, 6 
Ga. 530 (husband of beneficiary to 
whose use action for conversion of 
slave is brought is not necessary 
party, use of wife’s name as bene- 
ficiary of action being held surplus- 
age); McCormick v. Fulton, 19 Il. 
570 (nominal piaintiff is necessary 
party in every stage of proceedings, 
in an action ona note). 

85. Lytle v. Lytle, 2 Metce. (Ky.) 
127 (assignor of debt is necessary 
party, either as plaintiff or defendant, 
in action by assignee to recover debt, 
under code provision that action 
must be prosecuted by real party in 
interest). 

Real party in interest generally 
see infra §§ 69-71. 

86. Waldrep v. Roquemore, 60 
Maxey Oi. -AQy 13830127 SW 248 (action 
on contract). 

e7.. Barber vv. Cazalis, (30: | Cal. 92 
(action for breach of contract); Da- 
vid v. City National Securities Co., 
174 App. Div. 593, 161 NYS 174 (ac- 
tion on a contract); Finn v. Post, 61 
Misc. 136, 112 NYS 1046 (action on a 
judgment). 


88. Green v. Green, 69 N. C. 294, 
298 (action for recovery of real prop- 
erty). 

89. South Kansas R. Co. v. Lock- 


hart, (Tex. Civ. A.) 141 SW 127 (ac- 
tion against carrier for damages for 


[47*C. J.—2]- 


332, 10% 


Woes U.S. 12407 t SCt. 102, 8270 Eved? 
104; New York Evening Post Co. v. 
Chaloner, 265 Fed. 204 [certiorari 
dism 252 U. S. 591 mem, 40 SCt 396 
mem, 64 L. ed. 731 mem]. 

I1l.—Johnson v. Huber, 134 Ill. 511, 
25 NE 790. 

Mass.—Gott v. Dinsmore, 111 Mass. 
45; Bodwell v. Eastman, 106 Mass. 
525; Tatt v. Ward, 106 Mass. 518; 
Foss v. Nutting, 14 Gray 484; 
ren v. Copelin, 4 Metc. 594. 

Minn.—Fryklund v. Great North- 
ern RR; Co., 101 Minn. 37, 111 NW-727. 

Miss.—Kirkland v. Lowe, 33 Miss. 

23, 69° AmD 355. 

Mo.—Ruhe v. Buck, 124 Mo. 178, 27 
Sw 412, 46 AmSR 439, 25 LRA 178. 

N. Y.—Stoneman v. Erie R. Co., 52 
Ne Y.. 429° Merchants” Wu. 1& Tr iCossv. 
Clair, 36 Hun 3262 [aff 107 N. Y. 663 
mem, 14 NE 414, 1 Silv. A. 540]; Wa- 
fase v. Spencer, 44 Misc. 15, 89 NYS 
6¢ 


Tenn.—Robinson v. Queen, 87 Tenn. 
sai 11 SW 38, 10 AmSR 690, 3 LRA 
214. 

See Wilson v. Clark, 11 Ind. 385 
(where lex loci contractus as to par- 
ties was held to be insufficiently al- 
leged). 


99. Fryklund v. Great Northern 


eee One OMe: VERT wre tell dul INDVV ec dtondes 
Kirkland vy. Lowe, 33 Miss. 423, 69 
AmD 355. 


1. New York Evening Post Co. v. 
Chaloner, 265 Fed. 204 [certiorari 
dism 252 U. S. 591 mem, 40 SCt 396 
mem, 64 L. ed. 731 mem]; Johnson v. 


War-. 


ana for a tort committed upon her in 
Louisiana has been held to be gov- 
erned by the law of her domicile. 
Williams v. Pope Mfg. Co., supra. 
See Husband and Wife § 665 note 
26 (a). 

Recognition of foreign incapacity 
to ae generally see Conflict of Laws 

60. 

What law governs capacity of mar- 
ried woman to sue or be sued see 
Husband and Wife § 665. 

‘Who may sue see infra §§ 15-47. 

2. Gott v. Dinsmore, 111 Mass. 45. 

38. Warren v. Copelin, 4 Metc. 
(Mass.) 594; Kirkland v. Lowe, 33 
Miss. 423, 69 AmD 355. 

4. Pritchard v. Norton, 106 U. S. 
124, 1 SCt 102, 27 L. ed. 104; Bode- 
well v. Hastman, 106 Mass. 525; Taft 
v. Ward, 106 Mass. 518; Foss v. Nut- 
ting, 14 Gray (Mass.) 484; Mer- 
chants’ dh. £70: Co. vw.) Claiv .o6m ruin 
362 [aff 107. N. Y..663 mem, 14 NE 
414, 1 Silv. A. 540]; Waters v. Spen- 
cer, “4 Mise. 15, 89 NYS 693. And 
see Wilson v. Clark, 11 Ind. 385 (the 
proper party to sue on a contract is 
determined by the lex fori, at least 
unless the lex loci contractus is suf- 
ficiently alleged). 

In whose name action shall be 
brought generally see infra §§ 15-47. 

5. Kirkland v. Lowe, 33 Miss. 428, 
69 AmD 355. 

What law governs perpdieg of as- 
signee see Assignments § 1 

6. Pritchard v. ‘Norton, Tb6 LOKASH 
124, 1 SCt 102, 27 L. ed. 104; Robin- 
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ant,’? and joinder of parties. The statutes of an- 
other state providing for the parties to an action 
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are local in their operation,? and they are not op- 
erative in the courts of a sister state.?° 


III. PLAINTIFFS* 


[§ 15] A. Persons Who May or Must Sue*t—1l. 
Who May Be a Party Plaintiff in General—a. Intro- 
ductory. It isa broad but classie statement in our 
books that “as the law grants redress for all in- 
juries and gives a remedy for every kind of right, 
so it is open to all kinds of persons and none are 
excluded from bringing an action.”!* Further, some 
of the state constitutions provide!® that the courts 
of justice shall be open to every person for the ad- 
ministration of right and justice and to afford a cer- 
tain remedy for every injury to person, property, or 
character.1* However, it is generally required that 
a person, in order to be properly qualified to be a 
party plaintiff, must be possessed of three essential 
elements or characteristics: (1) Legal entity or 
existence.’® (2) Legal capacity to sue.t® (3) Re- 
medial interest in the cause of action asserted.t? 
[§ 16] b. Necessity of Legal Entity or Exist- 

ence!8—(1) In General. In every action there must 
be a real plaintiff, +® and for a standing as party 
plaintiff it is necessary that plaintiff be a person in 
law.?° A eivil action can be maintained only in ‘the 
name of a person in law, an entity, which the law 
of the forum can recognize as capable of possessing 
and asserting a right of action.2+_ The rule is some- 
times stated so as to comprehend only two forms of 
legal entity for the purpose of maintaining an ac- 
tion.22 Thus the rule has been formulated that “in 
all civil actions the prime requisite as to parties is 


son v. Queen, 87 Tenn. 445, 11 SW 38,, Mo. 1, 164 SW 
10 AmSR 690, 3 LRA 214. 151. 
Who may be plaintiff see infra §§ 21. 


15-47. ell, 


American Exch. Bank y. Mitch- 
179 Til. A. "612, 615. 


that the: plaimtifiy 7.7, oss Smasher ae erro 
ther a natural or artificial person;”?% and that an 
action cannot be maintained in the name of a plain- 
tiff who is not a natural or artificial person having 
legal entity to sue or be sued.?* Further, it has been 
expressly held that a lawsuit can be maintained only 
by individuals or by corporations,?® under which 
rule these are the only strictly legal personages.*® 
The generally accepted rule, however, includes a 
third form of legal entity, the quasi-artificial per- 
son,?* so that as to the requirement that a plaintiff 
be possessed-of a legal entity or existence it may be 
stated that an action may be prosecuted only in the 
name of a plaintiff having a legal “entity,28 either as 
a natural?® or as an artificial person,®° or a quasi- 
artificial person.*+ Plaintiff must be an individu- 
al,?* or a corporation,®*® or, in some jurisdictions, a 
partnership or an unincorporated association.*+ 

[§ 17] (2) Meaning of Terms. As used in con- 
nection with the requirement that a plaintiff must 
have a legal entity in order to maintain an action, 
the term “entity” means a real being or existence ;*° 
“leval entity” therefore means legal existence.*® 

[§ 18] (8) Applications of Rule—(a) In Gener- 
al. The requirement that a party plaintiff be pos- 
sessed of a legal entity or existence has been ap- 
plied under various circumstances to decide’ that 
the action was or was not maintainable by a par- 
ticular plaintiff.27 Ordinarily, the party plaintiff 


468, AnnCas1915C | Wyo. 271, 231 P 678, 680 [cit Cyc]. 
29. Eslinger v. Herndon, 158 Ga. 
823, 124 SE 169, 900; Western, etc., 


R. Co. v. Dalton Marble Works, 122 


. Ruh . Buck, 124 Mo. 178, 27 What law governs questions relat-| Ga. 774, 50 SE 978; Bremen Fdy., 
eat As 46 ‘AmSR 439, 25 TRA 178; | ing to parties see supra § 14. eLc., Works vy. Boswell, 22 Ga. A. 434, 
Robinson v. Queen, 87 Tenn. 445, 11 22. See cases infra notes 23-26. 96 SE 182; Hill v. Armour Fertilizer 
SW 38, 10 AmSR 690, 3 LRA 214. 23. American Exch. Bank v. Mitch- | Works, 14 Ga. A. 106, 80 SE 294: 


Who may be defendant see infra 
$§ 138-140. 

8. Fryklund v. Great Northern R, 
Co., 101 Minn. 37, 111 NW 727. 

Joinder of parties generally see in- 
fra §§- 108-137, 141-182. 

9. Taft v. Ward, 106 Mass. 518. 


10. Taft v. Ward, supra. 

11. In particular actions or pro- 
ceedings see cross references supra 
.p 10 et seq. 

12. Bacon Abr. tit ‘Actions’ B.; 
Dicey Parties Rule 1. See also Coke 
Litt. p 128. 

13. See constitutional provisions. 


' 14. Kavanaugh v. Gordon, 244 Mo. 
695, 149 SW 587. 


15. See infra §§ 16-26. 
16. See infra §§ 27-29. 
17. See infra §§ 30-47. 
18. Time and manner of objec- 


‘tions and waiver see infra §§ 334-352. 

19. Ryan v. Tomlinson, 31 Cal. 11; 
Western, ete., R. Co. v. Dalton Marble 
Works, 122 Ga. 174, 50 SH’ 978; Bre- 
men Fay., etc., Works v. Boswell, 22 
‘Ga. A. 434, 96 SEH 182; Knox v. Green- 
field, 7 Ga. A. 305, 66 SE 805; 
Charles Von Valdosta Hdy., etc, uCo:, 
4 Ga. A. 733, 62 SE 493. 

[a] Reason for rule.—‘‘The under- 
lying purpose in requiring that there 
shall be real parties to all litigation 
is, that there shall be some one upon 
whom the judgment of the court 
‘shall be effective.” Charles v. Val- 


dosta Fdy., etc., Co., 4 Ga. A. 733, 736, 
62 SH 493. 
20. British-American Portland Ce- 


ment Co. v. Citizens’ Gas Co., 255 


ea OF TLE AL 6.12. 615. 

[a] Other statements of rule.—(1) 
“Only a person, natural or artificial, 
an individual or a corporation, can 
bring a suit in a judicial tribunal. 
It is for the trial and decision of 
causes for or between such persons 


only, that the tribunal is. constitut- 
ed.” Moore v. Burns, 60 Ala. 269, 
270. (2) “None but a natural or ar- 
tificial person can be a party to a 
suit.” Moskal v. New Era Commer- 
cial Assoc., 228 Ill. A. 278, 279 [cit 
Cyc]. (3) “It is well settled that, 


in the absence of a statute otherwise 
providing, to be entitled to conduct 
judicial proceedings in court, a party 
litigant must be either a natural or 
artificial person.’ St. Paul Typothe- 
te v. St. Paul Bookbinders’ Union 
No. 37,°94 Minn. 351, 357, 102 NW 
725, 3 AnnCas 695. 

24. Godair v. Case, 220 Ill. A. 348. 

‘Who may be a party defendant see 
infra §§ 138-140. 

25. Grolier Soc. v. Foster, 110 
Kan. 306, 203 P 920, 921 [cit Cyc]. 


26. Grolier Soc. v.. Foster, supra 
ici’ Cy ey: 

27. See cases infra notes 28-34. 

28. Eslinger v. Herndon, 158 Ga. 


823, 124 SE 169, 900; Western, etc., 
R. Co. v. Dalton Marble Works, 122 
Ga. 774, 50 SE 978; Bremen Fdy., 
etc., Works v. Boswell, 22 Ga. A. 434, 
96 SE 182: Hill v. Armour Fertilizer 
Works, 14 Ga. 106, 80 SE 294; Knox 
v. Greenfield, 7 Ga. A.-305, 66 SE 805; 
In re Burk, 66 Ind. A. 4385, 118 NE 
540. 542 [cit Cyc]; Mexican Mill v. 
Yellow Jacket Silver Min. Co., 4 Nev. 
40, 97 AmD 510; Kelley v. Hidam, 32 


Knox v. Greenfield, 7 Ga. A. 305, 66 
SE 805; Mexican Mill v. Yellow 
Jacket Silver Min. Co., 4 Nev. 40, 97 
AmD 510; Kelley v. Bidam, 32 Wyo. 
OTe 23 Bee 7s. 

Natural perpen as plaintiff see in- 
fra .§ 18. 

30. Eslinger v. Herndon, 158 Ga. 
823, 124 SE 169, 900; Western, etc., 
R. Co. v. Dalton Marble Works, 122 
Ga. 774, 50 SE 978;. Bremen Fay., 
etc., Works v. Boswell, 22 Ga. A. 434, 
96 SH 182; Hill y. Armour Fertilizer 
Works, 14 Ga. A. 106, 80 SE 294; 
Knox v. Greenfield, 7 Ga. A. 305, 66 
SE 805; Mexican Mill v. Yellow Jack- 
et Silver Min. Co., 4 Nev. 40, 97 Am 
D 510; Kelley v. Bidam, 32 Wyo. 271, 
231 P 678. 

, aces person as Plaintiff see in- 
ra 

31. Western, etcne Re Co. v. Dalton 
Marble Works, 122’ Ga. 174, SOR SBY 
978; Bremen Fdy., etc., Works Vv. 
Boswell, 22 Ga. A. 434, ‘96 SE 182; 
Hill v. Armour Fertilizer Works, 14 
Ga. A. 106, 80 SE 294; Knox v. Green- 
field, 7 Ga. ‘A. 30 D5 66 SE 805. 

Quasi-artificial person as plaintiff 
see infra § 18. 

32. one v. Hidam, 32 Wyo. 271, 


23k ve 

33. Kelley v. Ejdam, supra. 

34. Kelley v. Eidam, supra 

35. In re Burk, 66 Ind. ov 435, 118 
NE 540. 

36. In re Burk, supra. 


“Entity” defined see 20 Ca Je clones 

“Legal entity” defined see Entity 
ZOO) pelos. 

37. See cases infra notes 38-42; 
and infra §§ 19-23. 


“By FRED. G. KRIVONOS (§§ 15-68). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 18-241 


may be a natural,?§ or an artificial,®® or a quasi- 
artificial person.*® In the absence of special statu- 
tory authority an action may not be maintained in 
the name of a steamboat;*! and it has been held 
that an “estate” cannot be the party plaintiff in an 
action.*? 

[§ 19] (b) Real Party in Interest. The word 
“name,” as used in the code provision that an ac- 
tion must be brought in the name of the real party 
in interest, does not refer to something inanimate, 
or having no legal existence, but to something that 
can sue or be sued, as persons or corporations, and 
that, as such, can have an interest in the action.*® 
Thus an action cannot be brought in the name of “S. 
B. Pembinaw and owners” on a promissory note 
made payable in such a name, since it is neither a 
“party” nor a “name” under the terms of this pro- 
‘ision.*# 

[§ 20] (c) Party to Written Instrument. It has 
been held that a statute providing that an action 
founded upon a written instrument may be brought 
by a party thereto in the name or description by 
which he is designated in the instrument does not 
authorize an action in the name of that which has 
no legal entity, as a steamboat, although it has a 
name and is the payee of a note sued upon.*® 

[§ 21] (d) Effect of Civil Death. At common 
law, under the doctrine of civil death,*® a convict is 
regarded as dead in law, and without legal entity to 
maintain an action.**7 Although in some jurisdic- 


88. Western, etc., R. Co. v. Dalton 
Marble Works, 122 Ga. 774, 50 SE 
978; Bremen Fdy:, etc., Works v. 
Boswell, 22 Ga. A. 434, 96 SE 182; 


bers. 


common law 
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tity distinct from that of its mem- 
They were therefore accorded 
no recognition in the courts of the 
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tions, in the absence of statutory provisions, a con- 
vict is held not to be civilly dead,#* in many states 
the common-law doctrine of civil death has been 
promulgated by statute.*® 

[§ 22] (e) Body. Politic or Governmental Body as 
Plaintiff. A nation,®°® a state,®1 the District of 
Columbia,” a county,°* a municipality,°* or a 
town,°®® may be regarded as a person in law, and as 
such may be recognized by the courts as a party 
plaintiff. Organized governmental bodies have vari- 
ously been held to possess or not to ee legal 
entity so as to be able to maintain actions.*® 

[§ 23] (f) Action in Trade Name or in Name of 
Mere Business Interest.°7 An action cannot ordi- 
narily be maintained with a mere trade name or 
business interest possessing no legal personality as 
plaintiff;°® and an action cannot be maintained in 
the name of a property with the proprietor’s name 
affixed thereto.®® However, it has been held that. 
an individual who is doing business in a trade name 
can maintain an action in such trade name,®°® where 
it relates to the business conducted in that name,®? 
where it is not made a cover or means of fraud,°? 
or where the judgmént would be binding upon the 
real party suing in such business or trade name.®* 

[§ 24] (4) Effect of Lack of Legal Entity—(a) In 
General. If the suit is brought in a name which is 
that of neither a natural person, a corporation, nor 
a partnership, it is a mere nullity;°* in such a case 


Interstate commerce commission see 
Commerce § 176. 
Irrigation districts see Waters [40 


Knox v. Greenfield, 7 Ga. A. 305, 66 

SE 805. 

{a] A bastard may be a party 
plaintiff. Landron v. Saldafia, 8 Por- 
to Rico 418. And see generally Bas- 
tards § 39. 

Right of particular classes of natu- 
ral persons to maintain actions: 
Aliens §§ 37-41. 

Husband and Wife §§ 664-710. 

Infants §§ 248, 256-314. 

Insane Persons §§ 572-578. 

39. Western, etc., R. Co. v. Dalton 
Marble Works, 122 Ga. 774, 50 SHE 
978; Bremen FEdy., ete., Works v. 
Boswell, 22 Ga. A. 434, 96 SE 182; 
Knox v. Greenfield, 7 Ga. A. 305, 66 
SE 805. 

Artificial person as plaintiff: 
Right to sue in corporate name gen- 

cea see Corporations §§ 2862- 

hs 

Right of foreign corporation to be 
party plaintiff see Corporations §§ 
4063, 4064, 4067. 

Right to sue where there is no cor- 
poration either de facto or de jure 
see Corporations § 207. 

Right of de facto corporation to sue 
see Corporations § 217 

Right to sue in corporate name un- 
der doctrine of estoppel see Cor- 
porations §§ 234-280. 

Right of dissolved corporation ‘to 
maintain action see Corporations 
§§ 3803, 3892-3896, 3899. 

Body politic or governmental body 
as plaintiff see infra § 22. 

Corporation as legal entity see 
Corporations §§ 5-19; Municipal 
Corporations §§ 3-8. 

40. Western, etc., 
Marble Works, 122 Ga. 774, 50 SH 
978; Bremen Fdy., etc., Works v. 
Boswell, 22 Ga. A. 434, 96 SE 182; 
Knox v. Greenfield, 7 Ga. A. 305, 66 
SBE 805. 

[a] Quasi-artificial person as 
| plaintiff.—(1) The common law rec- 
ognized only two forms of legal en- 
tity, that of the natural and that of 
the artificial person or corporation. 
See cases supra § 16 notes 22-26. 
(2) A partnership or other unincor- 
porated association had no legal en- 


R. Co. v. Dalton 


if they appeared as 
plaintiff in the partnership or asso- 
ciation name. See Moskal v. New 
Era Commercial Assoc., 228 Ill. A. 
278, 279 [cit Cyc]. And see Asso- 
ciations §§ 102-105; Partnership 
§§ 172-175; Religious Societies [34 
Cyer SLI 4% (3) Modern = statutes, 
however, show a growing tendency to 
modify this common-law doctrine, 
and in greater or less degree to rec- 
ognize a legal entity in unincorporat- 
ed associations. See Associations §§ 
106-109; Partnership §§ 172-175; 
Religious Societies [84 Cyc 1194]. 

41. The Pembinaw v. Wilson, 11 
Iowa 479; The Kentucky v. Hine, 1 
Greene (Iowa) 379. 

42.° Godair v. Case,'.220 Tl]. A: 3438: 

43. The Pembinaw v. Wilson, 11 
Iowa 479. 

Real party in interest see infra §§ 


71 

44. The Pembinaw v. Wilson, 11 
Iowa 479. 

45. The Pembinaw v..Wilson, su- 
pra. 
F 46. he ies death” defined see 11 C. 
tb ‘ 

47. See Convicts § 5, 

48. See Convicts § 7. 

49. See Convicts §§ 6, 7. 


50. See International Law §&§ 14, 
15, 20; United States [39 Cyc 773]. 

51. See States [36 Cyc 907, 908]. 
enee See District of Columbia §§ 9, 

53. See Counties §§ 2, 376, 378. 

54. See Municipal Corporations §§ 
4649-4651%. 

55. See Towns [38 Cyc 596-599, 
661, 665]. 

56. Particular governmental bod- 
ies held to have or not to have legal 
entity to maintain actions: 

EOE districts see Drains §§ 13, 


Forest commissioners see Woods and 
Forests [40 Cyc 2798]. 

Health departments and boards see 
Health § 117. 

Highway districts and boards see 
Highways §§ 268, 278, 286. 

Industrial boards see Workmen’s 
Compensation Acts § 175. 


Cyc 817]. 
Municipal departments generally see 
Municipal Corporations § 1250. 
Municipal education department and 
board see Municipal Corporations § 


districts and boards’. see 

Schools and School Districts [35 

Cye 831, 1054]. 

57. Trade names generally see 
Trade-Marks, Trade-Names, and Un- 
ae Competition [38 Cyc 674]. 

Bowen v. Buckner, 171 Mo. A. 
384° "391, 157 SW 829 [eit Cyc]; Da- 
vis v. Raney Auto Co., (Tex. Civ. A.) 
249 SW 878 [cit Cyel; Lumsden v. 
Spectator Printing Co., 29 Ont. L. 
293, 14 DomLR 470; Lloyd v. Seully, 
4 OntwWN 1404, 24 OntWR 685. And 
see Moskal v. New Era Commercial 
Assoc., 228 Tll. A. 278, 279 [cit Cyc]. 

fa] Thus a person who carries on 
business alone under a firm name 
cannot sue in such firm name without 
making himself a plaintiff under his 
individual name. Lumsden vy. Spec- 
tator Printing Co., 29 Ont. L. 2938, 14 
DomLR 470; Lloyd v. Scully, 4 
OntWN 1404, 24 OntWR 685. 

59. Western, Cte. MR AMCOy Nea Dall 
ton Marble Works, 122 Ga. 774, 50 
SE 978. 

[a] Thus an action cannot be 
maintained in the name of “Dalton 

Marble Works, H. P. Colvard, pro- 
prietor,”’ since such a name does not 
import a legal entity. Western, etc., 
Re Comeve Dalton Marble Works, 123 
Ga. 774, 50 SE 978. 

60. Charles v. Valdosta Fdy.. etc., 
Co., 4 Ga. A. 738, 62 SE 493: Swan- 
son Auto. Co. v. Stone, 187 Iowa 309, 
174 NW 247; Bowen v. Buckner, 171 
Mo. A. 384, 157 SW 829. 

61. Bowen v. Buckner, supra. 

62. Swanson Auto. Co. v. Stone, 
187 Iowa 309, 174 NW 247. 

63. Charles v. Valdosta Fdy., ete, 
Co., 4 Ga. A. 738, 62 SE 493; Bowen 
v. Buckner, 171 Mo. A. 384, 157 SW 
829. And see Hslinger vy. Herndon, 
158 Ga. 823, 124 SE 169, 900 (judg- 
ment rendered against person in as- 
sumed or trade name is not void). 

64. Eslinger v. Herndon, 158 Ga. 
823, 124 SE 169, 900; Western, etc., 


20 [47 C.J.] 
it has been held that the whole action fails.®® 

[§ 25] (b) Upon Cause of Action. Where there 
is no legal entity in the name by which a plaintiff 
is designated, there can be no cause of action, be- 
cause a cause of action implies a person in existence 
qualified to institute process.°® 

[§ 26] (5) Proof of Legal Existence. It has 
been stated that no authentie proof of the identity 
or existence of a plaintiff acting sui juris is neces- 
sary.°" 

[§ 27] ¢. Necessity of Legal Capacity®*—(1) In 
General. In addition to possessing a legal entity 
or existence,®® a plaintiff must be possessed of a 
legal capacity to sue.7° The capacity to sue is the 
right to come into court.7+ The phrase “legal ca- 
pacity to sue,” as used in a code provision, means 
that plaintiff must be free from general disability, 
such as infancy or insanity, or, if he sues as a rep- 
resentative, that he shall possess the character in 
which he sues.7? It has been stated, generally, that 
every natural person of lawful age has legal ca- 
pacity to sue,’® and that persons under no legal 
disability, such as infancy, lunacy, or the like, have 
a legal capacity to sue.7* The capacity to sue exists 
only in persons in being, and not in those who are 
dead or who have not yet been born, and so ¢an- 
not be brought before the court.‘° Thus a proceed- 
ing cannot be brought in the name of a deceased 


R. Co. v. Dalton Marble Works, 122, tarium Co., 
Ga. 774, 50 SE 978; Hill v. Armour 74, 
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37 Utah 
Ullman v. Cameron, 186 N. Y. 
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plaintiff;7* such a proceeding is a nullity.*7 In- 
capacity to sue exists where there is some legal 
disability,78 such as infaney,’® or lunacy,*® or a 
want of title in plaintiff in the character in which 
he sues.8! Want of capacity to sue has reference 
to or involves only a general legal disability,*? such 
as infancy,®* idiocy,®’* coverture,®> or want of au- 
thority.8° Although it has been held that no obstacle 
exists, by common law and in the absence of a stat- 
ute to the contrary, to the maintenance of an action 
by an incompetent person,®’ still, the usual instances 
in which plaintiff is without capacity to sue occur 
when an action is brought in his own name alone 
by an insane person,*®® or by an infant,®® or, in some 
states, by a married woman.°®® In addition, a part- 
nership may be without legal capacity to sue in 
the firm name,°! and under certain circumstances a 
foreign corporation may be without capacity to sue 
upon a domestic cause of action.°? Further, an alien 
enemy may be without capacity to sue. 

[§ 28] (2) Distinguished from Cause and Right 
of Action. There is a decided difference between 
capacity to sue and the right to maintain an aec- 


| tion,®* and there is a clear distinction between “in- 
capacity to sue” 


and “insufficiency of facts to sue 
upon.”°> The capacity to sue is the right to come 
into court,’® and differs from the cause of action, 


313, 108 P 14.)68 AmSR _ 790 


[quot Mulligan v. 
Bond, etc., 


Guarantee Co., 193 App. 


Fertilizer Works, 14 Ga. A. 106, 80 SE | 339, 78 NE 1074, 116 AmSR 553. Div. 741, 748, 184 NYS 429]; Payne 
294; Knox v. Greenfield, 7 Ga. A. 305, 75. Mortimore v. Bashore, 317 Ill.| v. New York, ete., R. Co., 157 App. 
66 SE 805; British-American Port- | 535, 148 NE 317. Div. 302, 142 NYS)?-2415)"=Cohen™ vy. 


land Cement Co. v. Citizens’ Gas Co., 76. 


Karrick v. Wetmore, 


22 App.| American Surety Co., 123 App. Div. 


255 Mo. 1, 40, 164 SW 468, AnnCas 
1915C 151 [cit Cyc]; Mexican Mill v. 
Yellow Jacket Silver Min. Co., 4 Nev. 
40, 97 AmD 510; Kelley v. Hidam, 32 
Wyo. 271. 231 P 678. 

Effect if action is brought by fic- 
titious plaintiff see Abatement and 
Revival § 184; and infra § 364. 

Effect of misnomer of party plain- 
tiff see Abatement and Revival § 191; 
and infra §§ 456-467. 

Whether defect can be remedied by 
amendment see infra §§ 468-475 

65. Godair v. Case, 220 Ill. A. 348, 
349 [cit Cyc]. 

66. Godair v. Case, 220 Ill. A. 348. 

Necessity of legal entity for exist- 
ence of cause of action generally see 
Actions § 84, 

67. Macon First Nat. Bank vv. 
Simmes, 26 La. Ann. 147. 

“We do not know of any law which 
requires authentic proof of the iden- 
tity or existence of a plaintiff act- 
ing sui juris. Whether the plaintiff 
be a corporation or a private associa- 
tion of persons is of no consequence, 
so far as its right to enforce the col- 
lection of the note it holds is con- 
cerned.” Macon First Nat. Bank v. 
Simmes, supra. 

‘Necessity for proof of corporate 
existence in action by corporation 
see Corporations § 2978. 

68. Time and manner of objections 
and waiver see infra §§ 345-349 

69. See supra §§ 16-26 


70. See cases infra notes 71-93. 
71. Howell v. Iola Portland Ce- 
ment Co: 86° Kans -450, 121 .P. 346; 


Ward vane etrice, 157 N. Y¥3s01, slid 
NE 1002, 68 AmSR 790 [quot Mulli- 
gan v. Bond, etc., Guarantee Co., 193 
App. Div. 741, 748, 184 NYS 429]; 
Payne v. New York, etc., R. Co., 157 
App. Div. 302, 142 NYS 241; Cohen 
v.. American Surety Co., 123 App. 
Div. 519, 108 NYS 385 [aff 192 N. Y. 
227, 84 NE 947]; Hanna v. People’s 
Nat. Bank, 76 App. Div. 224, 78 NYS 
516 [mod on other grounds 179 N. Y. 
107, 71 NE 778]. 

72. Poe v. Sheridan County, 52 
Mont. 279, 157 P 185. 

73. Kurtz v. Ogden Canyon Sani- 


CDs (CA) YAST. 

77. Karrick v. Wetmore, supra. 

78. Coddington v. Canaday, 157 
Ind: 248, 252) 61 NE 567; .Ward v. 
Petrie, 157 No ¥.) 301, 515sNE 1002; 
68 AmSR 790 [quot Mulligan v. Bond, 
etc., Guarantee Co., 193 App. Div. 
741, 7438, 184 NYS 429]; Payne v. 
New York, ete., R. Co., 157 App. Div. 
302, 142 NYS 241; Cohen v. Ameri- 
ean Surety Co., 123 App. Div. 519, 108 
NYS 3885 [aff 192 N. Y. 227, 84 NE 
947]; Hanna v. People’s Nat. Bank, 
76 App. Div. 224, 78 NYS 516 [mod 
on ‘other grounds, 179) (Nw YY. 207%, 7 
NE 778]; Underhill v. Rutland R. 
Co., 90 Vt. 462, 98 A 1017. 

79. Coddington v. Canaday, 157 
Ind. 243, 252, 61 NE 567; Ward vy. 
Petrie, 157 N. Y. 301, 311, 51 NE 1002, 
68 AmSR 790 [quot Mulligan v. Bond, 
etc., Guarantee Co., 193 App. Div. 
741, 743, 184 NYS 429]; Payne v. 
New York, etc., R. Co., 157 App. Div. 
302, 142 NYS 241; Cohen v. Ameri- 
can Surety Co., 123 App. Div. 519, 108 
NYS 385 [afi 192-°N. ¥. 227, 84 Ne 
947]; Hanna v. People’s Nat. Bank, 
T6.App: Div. 224, 738 NYS..516 [mod 
on other -erounds L179 oN, Yo some Ws 
INE Ts “Underhill, v. Rutland i: 
Co., 90 Vt. 462, 98 A 1017. 

Capacity of infant to sue see In- 
fants §§ 248, 263. 

80. Coddington v. Canaday, 157 
Ind. 2438, 252, 61 NE 567; Ward v. 
Petrie LST UNe Ye c0d, <silee > 1s NE 
1002, 68 AmSR 790 [quot Mulligan 
v. Bond, etc., Guarantee Co., 193 App. 


Div. 741, 748, 184 NYS 429]; Payne 
v. New York, ete., R. Co., 157 App. 
Div. 302, 142 NYS 241; Cohen v. 


American. Surety Co., 123 App. Div. 
519, LOSeNYS 885 Patt 192 INS We 227) 
84 NE 947]; Hanna v. People’s Nat. 
Bank, 76 App. Div. 224, 78 N¥S 516 
[mod on other grounds 179 N. Y. 107, 
71 NE 778]; Underhill v. Rutland R. 
Cor, 900 Veen AG2 =. OS) A OM: 
Capacity of insane person to sue 
generally see Insane Persons §§ 570, 


571, 584-588. 
81. Coddington v. Canaday, 157 
Ind. 243, 252, 61 NE 567; Ward v. 


Petrie, 157 N. Y. 301, 311, 51 NE 1002, 


519; 1089 NYS 385 Patt LOZING Yu 22a. 
84 NE 947]; Hanna v. People’s Nat. 
Bank, 76 App. Div. 224, 78 NYS 516 
[mod on other grounds 179 N. Y. 107, 
71 NE 778]; Underhill v. Rutland R. 
Co:5 90 Vte4e2; 98 VA 1017: 

82. State v. Moores, 58 Nebr. 285, 
78 NW 529; Farrell v. Cook, 16 Nebr. 
483, 20 NW 720, 49 AmR 721; Bailey 
ie sd Mfg. Co., 59 Okl. 152, 158 P 


83. State v. Moores, 58 Nebr. 285, 
78 NW 529; Farrell v. ‘Cook, 16 Nebr. 
483, 20 NW 720, 49 AmR 721; Bailey 
Ve earry UMte Con s9P OK Woz, 15s 


Pe oie 

84. State v. Moores, 58 Nebr. 285, 
78 NW 529; Farréll v. Cook, 16 Nebr. 
483, 20 NW 720, 49 AmR 721; Bailey 
v. Parry Mfg. Co.,. 59| OKI, 152; 158 
Peep one 

85. 
pra. 

Capacity of married woman to sue 
see Husband and Wife §§ 664-671. 

86. State v. Moores, 58 Nebr. 285, 
78 NW 529; Farrell v. Cook, 16 Nebr. 
483, 20 NW 720, 49 AmR 721. 

87. Wiesmann v. Donald, 125 Wis. 
600, 104 NW 916, 2 LRANS 961; Menz 


Bailey v. Parry Mfg. Co., su- 


Vv. Beebe, 95 Wis. 383, 70 NW 468, 60 
AmSR 120. 

88. See Insane Persons §§ 570, 
571, 584-588. And see supra text and 
notes 80, 84. 

89. See Infants §§ 248, 263. And 
see supra text and notes 79, 88. 

90. See Husband and Wife §§ 664— 

And see supra text and note 85. 

91. See Partnership VI, D, 3. 

Effect of lack of legal ‘entity upon 
oer aciry, to sue seq supra §§ 18, 24, 


92. See Gorpptattons §§ 4063-4076. 
93. See Aliens §§ 37-41. 
94. Secor v. Tradesmen’s Nat. 


Bank, 92 App. Div. 294, 87 NYS 181. 
95. Ullman v. Cameron, 186 N. Y. 

339, 78 NE 1074, 116 AmSR 553; Ha- 

vana Bank v. Magee, 20° Nw Yo48558 

Hanna v. People’s Nat. Bank, 76 App. 

Div. 224, 78 NYS 516 [mod on other 

grounds 179 N. Y.0107;\71 NB 7784) 
96. See supra § 27. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


$§ 28-30] 


which is the right to relief in court.®7 
of capacity to sue is something pertaining to the 
person of the party—a personal ineapacity—and not 
A plaintiff having 
‘a right of action may yet be without a capacity to 
sue; a plaintiff with capacity to sue may have no 
The two things are essentially dif- 


to the cause or right of action.°®® 


right of aetion.? 


ferent in their natures, and in their results; 
right of action is of the substance, the capacity to 
sue is necessary only as against a dilatory objec- 


tion.” 


[§ 29] (8) Effect of Lack of Legal Entity upon 
A plaintiff who has no legal en- 
tity has been held to be without legal capacity to 


Capacity To Sue. 


sue.? 


[§ 30] d. Necessity of Remedial Interest*—(1) 


Iola Portland Ce- 
ment Co.) 86° Kan. 450; 121 BP» 346; 
hvardev. i etrie, 157 Nvuy..301,. 311, 
51 NE 1002, 68 AmSR 790 [quot Mul- 
ligan v. Bond, ete., Guarantee Co., 
193 App. Div. 741, 748, 184 NYS 429]; 
Payne v. New York, etc., R. Co., 157 
App. Div. 302, 142 NYS 241; Cohen 
v. American Surety Co., 123 App. 
Div, 529! 108 NYS 385 [atl 192° N.Y. 
227, 84 NE 947]; Hanna v. People’s 
Nat. Bank, 76 App. Div. 224, 78 NYS 
516 [mod on other grounds 179 N. Y. 
HO oe LNT) 0-78: 

Cause and right of action in gen- 
eral see Actions §§ 28, 40. 

98. U. S.—Meeks v. Vassault, 16 
EF. Cas. No. 9,393, 3 Sawy. 206, 213 
faff 100 U. S. 564, 25 L. ed. 735]. 


97. Howell v. 


Cal.—Wilhoit v. Cunningham, 87 
Cal. 453, 25 P 675. 
Ind.—Toner v. Wagner, 158 Ind. 


447, 63 NE 859; Coddington v, Cana- 
day, 157 Ind. 243, 61 NE 567; State 
v. Ohio Oil Co., 150 Ind:- 21, 49 NE 
809, 47 LRA 627; Campbell v. Camp- 
bell, 121 Ind. 178, 23 NE 81; Tipton 
County v. Kimberlin, 108 Ind. 449, 9 
NE 407; Pence v. Aughe, 101 Ind. 
317;- Traylor v. Dykins, 91 Ind., 229; 
Nave v. Hadley, 74 Ind. 155; Pitts- 
burgh, ete., R. Co. v. Iddings, 28 Ind. 
A. 504, 62 NE 112. 

Kan.—Winfield Town Co. v. Maris, 
fi Kan. 128. 

Mont.—Berkin v. Marsh, 18 Mont. 
152, 44 P 528, 56 AmSR 565. 

Nebr.—State v. Moores, 58 Nebr. 
285, 78 NW 529; Farrell v. Cook; 16 
Nebr. 483, 20 NW 720, 49 AmR 721. 

N. Y.—Ward v. Petrie, 157 N. Y. 
301, 51 NE 1002, 68 AmSR 796; Per- 
kins v. Stimmel, 114 N. Y. 359, 21 NE 
%29,, 11 ¥ AmMSR..659; . Rinehart  v. 
Hasco Bldg. Co., 153 App. Div. 153, 
138 NYS 258; Hanna v. People’s Nat. 
Bank, 76 App. Div. 224, 78 NYS 516 
[mod on other grounds 179 N. Y. 107, 
71 NE 778]; Van Zandt v. Grant, 67 
App. Div. 70, 73 NYS 600 [aff 175 N. 
Y. 150, 67 NE 221]. 


36 Oh. St. 68. 

Or.—Owings v. Turner, 48 Or. 
SEE 160. 

Porto Rico.—Enmanuel v. Peo., 7 
Porto Rico 216. 

Vt.—Underhill v. Rutland R. Co., 
Ie Vit. 462,98 A 1017. 

{a] Tllustrations.—(1) P, admin- 
istrator of B, sued D upon his prom- 
issory note to B. Defendant de- 
murred upon the ground that the com- 
plaint did not state facts sufficient 
to constitute a cause of action, and 
sought to sustain this demurrer by 
the objection that the complaint did 
not directly aver that B was dead or 
that P had been appointed her ad- 
ministrator. In support of his com- 
plaint P insisted that an objection 
that plaintiff sued in a personal ca- 
pacity when he should have sued in 
a representative capacity was avail- 
able only under a demurrer challeng- 
ing his legal capacity to sue. But 
the court was clear that if it ap- 
peared that plaintiff sued in his per- 
sonal capacity to collect a debt due an 
estate, then the complaint “does not 


df 


v. Buckingham, 


462, 
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the 


show a right of action in him, but in 
an administrator of such _ estate,” 
and that this question was properly 
presented by a demurrer for want of 
facts. Toner v. Wagner, 158 Ind. 447, 
449, 68 NE 859. (2) A quo warranto 
was brought on the relation of B 
against M claiming as mayor. Un- 
der the procedure of the lex fori, quo 
warranto could be maintained either 
by the prosecuting attorney or by the 
person claiming the office. B was 
not the prosecuting attorney but was 
the previous incumbent of the office. 
On a rehearing it was objected that 
B could not hold over until his suc- 
cessor was qualified, and therefore 
could not bring quo warranto as 
claiming the office. B, however, in- 
sisted that if valid at all the objec- 
tion was now too late, since it went 
to the question of his legal capacity 
to sue, and therefore should have 
been raised at the outset. It was 
held that a failure to state a cause 
of action in his own favor goes to 
the sufficiency in substance of the 
petition, and not to plaintiff’s legal 
capacity, and therefore could be 
raised at any stage. “The right of 
the relator to maintain the action de- 
pends upon his own right to the of- 
fice. The statement of that right is 
essential to the statement of a cause 
of action.” State v. Moores, 58 Nebr. 
285, 288, 78 NW 529 (per Irvine, C.). 

[b] Where plaintiff contended 
that at a given date he was under a 
legal disability to sue, ‘for the rea- 
son that the cause of action had not 
yet arisen,’ the court said: ‘Is this 
a legal disability in the plaintiff? 
We think that it is not. A legal dis- 
ability to sue pertains to the per- 
son desiring to sue. The accru- 
ing of the cause of action is not per- 
sonal to the plaintiff proposing to 
sue. It is not a disability on his 
part.” .Berkin v. Marsh, 18. Mont. 
152, 159, 162, 44 P 528, 56 AmSR 565. 

99. Meeks v. Vassault, 16 F. Cas. No. 
9,393, 3 Sawy. 206 [aff 100 U. S. 564, 
25 L. ed. 785]; In re Nagao, 4 Alas- 
ka 678, 680 [quot Cyc]; Berkin v. 
Marsh, 18 Mont. 152, 44 P 528, 56 
AmSR 565. See Ward v. Petrie, 157 
ING Men Ol sil oN ET 002,68 Aun oury 
790 (‘An infant has no capacity to 
sue, and, hence could not lawfully 
cause the defendants to be brought 
into court even if he had a good cause 
of action against them’’). 

1. In re Nagao, 4 Alaska 678, 680 
[quot Cyc]; Ward v. Petrie, 157 N. 
Y. 301, 311, 51 NE 1002, 68 AmSR 790; 
Secor v. Tradesmen’s Nat. Bank, 92 
App. Div. 294, 87 NYS 181. 

2. In re Nagao, 4 Alaska 678, 680 
[quot Cyc]. 

Objections that plaintiff has no ca- 


‘pacity to sue see infra §§ 334-352. 


Effect of judgment of dismissal on 
ground that plaintiff has no legal ca- 
pacity to sue see. Judgments § 1211. 

38. American Exch. Bank v. Mitch- 
ely 179 1 A. 612: Grolier Soe: vi 
Foster, 110 Kan. 306, 203 P 920, 921 
[cit Cyc]; St. Paul Typothete v. St. 
Paul Bookbinders’ Union No. 37, 94 
Minn. 351, 102 NW 725, 3 AnnCas 
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For a standing as party plaintiff it is 
necessary, not only that plaintiff have a legal entity 
or existence,® and that he be possessed of legal ca- 
pacity to sue,® but also that this person have, in the 
cause of action asserted, a remedial interest which 
the law of the forum can recognize and enforce.” 
It is a rule of universal acceptation® that to entitle 
any person to maintain an action in court it must 
be shown that he has a justiciable interest in the 
subject matter in litigation, either in his own right 
or in a representative capacity.® 
wrong and damage the person injured is the only 
one who can maintain the action.?° 
has no remedial interest cannot be a party plaintiff 
to an action;1! in a eivil action a court will not stir 
for anyone unless the individual desiring it to move 


For the immediate 


A person who 


695; Kavanaugh vy. Gordon, 244 Mo. 
695, 149 SW 587. 

{a] Thus an unincorporated asso- 
ciation, which in the absence of the 
statute has no legal entity apart 
from that of its members, has no le- 
gal capacity to maintain an action. 
St. Paul Typothete v. St. Paul Book- 
binders’ Union No. 87, 94 Minn. 351, 
102 NW 725, 3 AnnCas 695. 

Necessity of legal entity or ex- 
Berens in plaintiff see supra §§ 16— 


4. Cross references: 

Effect of motive in stockholder’s ac- 
tion in behalf of corporation see 
Corporations § 1456. 

Motive, intention, or adverse inter- 
est of plaintiff in taxpayer’s action 
contesting or seeking restraint of 
conduct by municipality see Munic- 
ipal Corporations §§ 4556, 4570. 

Motive of plaintiff in bringing suit, 
where legal interest exists, as im- 
material in law actions see Ac- 
tions § 66. 

Remedial interest essential in equity 
see Equity §§ 254-256. 

Remedial interest in cause must ex- 
ist at time of commencement of 
action see Actions §§ 392, 393. 

Time and manner of objection as to 
plaintift’s remedial interest and 
waiver see infra §§ 353-361. 

5. See supra §§ 16-26. 

6 See supra §§ 27-29. 

7. See Wys v. Fornaris, 24 Porto 
Rico 45, 47 [cit Cyc]. And see cases 
infra notes 8-19. 

BS.) 4 Yett ve, Cook, 1157 Tex e205 62S 
SW 8387 [rev (Civ. A.) 274 SW 196]; 
State v. Farmers’ L. & T. Co., 81 Tex. 
530, 17 SW 60. 

9. . Petitt v... Morton, 284Oh,) AL 227% 
162 NE 6273> Yett ve Cook, 115, Rex 
205, 281 SW 837 [rev (Civ. A.) 274 
SW 196]; State v. Farmers’ L. & T. 
Co;, 8! Tex. 530, 17 SW 60. 

10. Green v. Shoemaker, 111 Md. 
69, 73 A 688, 23 LRANS 667. 

[a] If a party would have the 
court to act, he must show some 
grievance to him. A court of general 
jurisdiction will not move unless it 
is stirred to action in the right way 
and by the right person. In re Na- 


gao, 4 Alaska 678 
11. In re Nagao, supra; McGov- 
ern v. Hern, 153 Mass. 308, 26 NH 


861, 25 AmSR 632, 10 LRA 815; 
v. Lecours, 9 Que. Pr. 89. 

[a] Illustrations.—(1) If real es- 
tate at the time of its sale by auc- 
tion is owned by the former owner’s 
devisees, or by their grantees, and, 
within the time allowed the pur- 
chaser for taking a conveyance, title 
thereto is conveyed, for convenience 
in conveying it, to a third person 
having no inter est therein, such per- 
son cannot maintain an action in his 
own name against the purchaser to 
enforce the contract. McGovern v. 
Hern, 153 Mass. 308, 26 NE 861, 25 
AmSR 632, 10 LRA 815. (2) An ac- 
tion cannot be maintained in the 
name of a plaintiff described as a 
United States district attorney, seek- 
ing to revoke and cancel a license to 
practice medicine in Alaska, since 


Gay 


22. [47 C.J.] 


has a right to be enforeed, or an injury to be re- 
dressed, or a wrong to him is to be prevented.’? It 
is a well-known rule!® that no one can be permitted 
to institute suits at law to enforce obligations in 
which he has no concern;!* and it is regarded as 
fundamental?® that no person may maintain an ac- 
tion respecting a subject matter, in respect of which 
he has no interest, right, or duty, either personal or 
fiduciary.1® A person who has no legal or equitable 
right in the subject matter of an action cannot be 
the party plaintiff therein;!7 and a person without 
pecuniary interest has no judicial standing in the 
courts.** A party suing, who, by his own showing 
by the averments in his declaration, has no interest 
whatever in the cause of action, never can be per- 
mitted to recover in an action at law, since by his 
own showing he has nothing for which to sue.*® 

[§ 31] (2) Remedial Interest under Different 
Systems of Procedure—(a) At Common Law—aa. 
Necessity of Legal Right, Title, or Interest—(aa) 
Legal Right. The general rule at common law is 
that every action must be brought in the name of 
the person whose legal right has been invaded or in- 
fringed.2® It is a general principle applicable to 
all actions at law?! that they must be brought by the 
person whose legal rights have been affected,?? or, 


in other words, who has the legal interest in the 


cause of action.?* 

[§ 32] (bb) Legal Title. It is an established 
principle at common law?* that an action in a court 
of law for the enforcement of a right must be in the 
name of the person having the legal title.2° It is a 
general doctrine which cannot be controverted?® that 
the action must be brought in the name of the person 
in whom the legal title resides.?* The rule is well 


such a plaintiff shows no right to be 18. 
enforced, or injury to be redressed 
in such an action; such a plaintiff is 
without remedial interest. In re Na- 
gao, 4 Alaska 678. (3) Where a [a] 
plaintiff has transferred his claim to 
a third person, and in his declara- 
tion asks that the amount thereof 
should be paid to the third person in 
trust, his action will be dismissed 
upon exception to the form on ac- 


mon sense; 


PARTIES 


Waterhouse v. Star Land Co., 
139 Has L I TiS 358% 
ty Co. v. Labasse, 131 La. 996, 60 S 2. 
661, AnnCas1914A. 1073. aba ts 
: Reason for rule.—The rule 
“is founded upon simple plain com- | 529, 
it is formulated in ar- 
ticle 15 of the Code of Practice, read- 
ing, ‘An action can only be brought 
by one having a real and actual in- 33. 
terest which he pursues.’ ” at. 


[§§ 30-33 


settled?’ that the party seeking redress at common 
law must be the party legally, and not merely eq- 
uitably, entitled thereto.2® The action may be main- 
tained only in the name of a person who bases his 


right to recovery upon a legal title; the legal right © 


of action lies in such a person and in no one else.*? 
The test which the common law applies is that of 
the strict legal title in its entirety; in the view of 
common-law procedure he who is clothed with this 
legal title has the exclusive right of action, although 
the entire beneficial interest, with the equitable ti- 
tle, is in some one else.*? 

Title to chose in action. At common law no one 
but the legal owner of a chose in action can prose- 
cute an action at law for its recovery.** A suit up- 
on a chose in-action must be brought in the name of 
the holder of the legal title;** sugh a person is the 
only proper plaintiff in an action, instituted there- 
on. 

The relator must have the legal title,?® and one 
having a mere equitable right is not entitled to sue 
in that character.*? 

[§ 33] (cc) Legal Interest. It is a well recog- 
nized principle of law*® that to authorize a plaintiff 
to sue on a legal demand he must show a legal in- 
terest in himself;?® the action must be in the name 
of the person or party, whether natural or corporate 
and artificial, having the legal interest.*° An action 
at law can be maintained only in the name of the 
person who has the legal interest,*t or in whom the 
legal interest is vested,** or who has an interest, 
legal or equitable, which the law recognizes.*? It is 
well settled** that the person who has the legal in- 
terest has the right of action,*® solely.*® A person 


having no legal interest in the subject matter of the — 


Necessity of legal right of action 
see infrar§ 35. 

Townsend v. Townsend, 5 Del. 
Pittsburgh, ete., R. Co. v. Home 
Ins. Co., 183 “Ind? -355,.108 NE 525, 
AnnCas1918A 828 [cit Cyc]; 
Fairfield v. Adams, 16 Pick. (Mass.) 
381, 383; De Cordova v. Atchison, 13 
Tex, 372. .See’'l Chitty, PIS pp 72,3: 
Lytle v. Lytle, 2 Mete. (Ky.) 


Quaker Real- 


Quaker 


count of his want of interest. Gay v.| Realty Co. v. Labasse, 131 La. 996, 34. Levy v. L 
Lecours, 9 Que. Pr. 38. aa 4003; 60 s oe AnnCasi914A1073.| AmR 35. > Ove aR a va 
12. In re Nagao, aska 678. nd see infra 31-438. 35. Illinois Steel 
13. Moore v. Maxwell, 2 Mart. N. 19. Dix v. Mercantile Ins. Co., 22 | Mach. Works Con “T16 or a 268 Tat 
SS) (La.)) 249. dele 272. 219 Ill. 403, 76 NE 574]. 

14. State v. Desforges, 5 Rob. Designation of right of plaintiff in 36. Hawkins v. Cont, tear ees 
Ga) ao aoate v. Maxwell, 2 Mart. ewe see Pleading [31 Cyc 102,] Marsh. (Ky.) 339: Com. v. Hughes, 8 
ASe hGua. 9. Bt B. Mon. (Ky.) 400. bi 
15. Baxter v. Baxter, 43 N. J. Eq. 20. Green v. Shoemaker, 111 Md. 37. Netra Vee COM Soe NeanESe 


82, 10 A 814 [aff 44 N. J. Eq. 298 
mem, 18 A 80 mem]. 21. 
16. Baxter v. Baxter, supra. 22 
17. Buchter v. Dew, 39 Ill. 40; [a] 
Elgin v. Elgin Hydraulic Co., 85 Ill. x 
A. “182 faff 194 Ill. 476, 62 NE 929]. 
fa] Tllustrations.— (1) A sheriff 


69, 73 A 688, 28 LRANS 667. 
Treat v. Stanton, 14 Conn. 445.; Bp 
Treat v. Stanton, supra. 

The reason for the rule is 
that courts of law 
zance of legal rights alone, and that 


Marsh. (Ky.) 339; 
. Mon. (Ky.) 400. 
Beneficial interest not sufficient to 
maintain action at law see infra § 36. 
Plaintiffs in actions on _ sheriff’s 
bonds generally see Sheriffs and Con- 


Com. v. Hughes, 8 


can take cogni- 


who has paid over to a judgment 
ereditor, under the Mechanics’ Lien 
Law, the full amount of his claim, 
when he was only entitled to be paid 
with other judgment creditors pro 
rata, cannot sue to recover back the 
excess, as he has no legal or equitable 
right to it. Buchter v. Dew, 39 [21. 
40. (2) An action cannot be main- 
tained for the use and appropriation 
of water in a stream, 
a company organized by riparian 
owners to control the use of such 
water, and to keep dams, raceways 
and gates in repair, since the com- 
pany has no property interest in the 
water. Elgin v. Elgin Hydraulic Co., 
85 Ill. A. 182 [aff 194 Ill. 476, 62 NB 
929]. 

Remedial interest under different 
systems of procedure see infra §§ 3i- 


3. 


in the name of. 


only in favor of those who are recog- 
nized as having those rights. Treat 
v. Stanton, 14 Conn. 445. 

23. Treat v. Stanton, supra. 

Legal interest see infra § 33. 

24. Underhill v. Rutland R. Co., 
90 Vt. 462, 98 A 1017. 

25,, Underhili va Rutland as R.n Co:, 
supra. 

26. Sevier v. Holliday, 21 F. Cas. 
No. 12,680a, Hempst. 160. 

27. Sevier v. Holliday, supra. 

28. EFrankem v. Trimble, 5 . Pa. 
520. 

29. Frankem v. Trimble, supra. 

Beneficial interest not sufficient to 
Hie action at law see infra § 
30. Albany Exch. Bank v. Sage, 6 
Hill (N. Y.) 562. 

31. Albany Exch. Bank v. Sage, 
supra. 


stables [35 Cye 1971]. 

38. Alabama City, ete, R. Co. v. 
Kyle, 202 Ala. 552, 81 S 54. 

39. Alabama City, ete, R. Co. v. 
Kyle, supra. 

40. State v. Bradish, 34 Vt. 419. 

41. Goodman v. Walker, 30 Ala. 
482. 68 AmD 134; Chadsey v. Lewis, 
GUase 

42. Peoria Mar.,. etc., Ins. 
Frost, 37 Ill. 333. # 

43. Peoria Mar., 
Frost, supra. 

44. Heald v. Warren, 22 Vt. 409. 

45. Thomson v., Black, 200 Ill]. 
465, 65 NE 1092; Heald v. Warren, 22 
vt. 409. 

Necessity of legal right of action 
see infra § 35 

46. Thomson v. Black, 200 Ill. 465, 
65 NE 1092. 


Comm. 


etce:;, ands Conan, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 33-401 


action cannot maintain an action at law.*? 

[§ 34] (dd) In Particular Actions. Particular 
actions in which it has been held that plaintiff must 
have a legal interest to maintain the action as plain- 
tiff are treated in other parts of this work.*% Thus 
plaintiff must have a legal interest in an action on a 
contract, express*® or implied,®® and the rule that 
ordinarily only a party to a contract has such a legal 
interest®! cannot be evaded by bringing what is 
really an action for breach of contract in the form 
of an action for tort.°? Further, the rule has been 
applied as to plaintiffs in actions for breach of a 
contract under seal or a covenant;°* actions on bills 
and notes;** actions on agents’ contracts;°° actions 
ex delicto, generally;°® actions for injury to the 
person®’ or character;°> per quod actions, as in- 
jury to a wife,®® child,®® or servant;*°+ and actions 
for injuries to real®? or personal property.®* 

[§ 35] bb. Necessity of Legal Right of Action. 
It is an imperative rule®* that the party having a 
legal right. of action is alone entitled to maintain an 
action at law.®* 

[§ 36] cc. Beneficial Interest Not Sufficient. The 
common law looked to the entire legal interest, and 
did not directly recognize the beneficial interest or 
equitable title.6® If a plaintiff in a court of law 
shows no legal title to the cause which he has plead- 
ed, the fact that the entire beneficial ownership ap- 
pears in him does not warrant an action at law in 
his name as plaintiff.°7 An equitable title never 
confers the right to sue at law,°*® and a person with 
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a purely equitable right has no standing, suing in his. 
own name, in a court of law.®® An action cannot 
be maintained in the name of a person who bases 
his right to recovery upon a purely equitable title.7° 

[§ 37] dd. Legal Title Sufficient. An action may 
be maintained by a person in whom there exists the 
entire legal interest in a cause of action.*t In other 
words, a legal title is sufficient for the maintenance 
of an action at law.7? If plaintiff, suing at law, has 
a legal title, in whatever form, to the cause-of action 
which he has pleaded, he has a sufficient remedial 
interest.‘* Where the person in whose name the 
action is brought has the legal title to the subject 
matter thereof, he may adopt the action as his own, 
although it was originally brought in his name by 
a third person who later repudiates his connection 
therewith.*4 

[§ 38] ee. Owners of Special Property. Although 
a legal title is necessary for a standing as plaintiff 
in a court of law, it does not follow that the com- 
plete legal title is necessary. Thus any person may 
sue for an interference with the possession if he has 
the right to the immediate possession as against 
deféndant. be 

[§ 39] ff. Time When Plaintiff Must Have Legal 
Interest. It is axiomatic’® that a plaintiff in a court 
of law, in order to maintain his suit, must have the 
legal title to the chose in action at the time he insti- 
tutes his suit.*7 

[§ 40] gg. Proof of Legal Interest.7* An action 
dependent upon the ownership by plaintiff of a legal 


47. Dix v. Mercantile Ins. Co., 22 
PIT 2 

48. See cases dtr, notes 49-63. 

49. See Contracts § 

50. See Geccaanmatt. Action of §§ 
14, 33 

51. See Contracts § 805. 

52. See Torts [38 Cyc 433]. 

53. See Covenant, Action of § 20; 
Covenants § 188. 

54 See Bills and Notes §§ 1081- 
1105. 

55. See Agency §§ 595-599. 

56. See Torts [38 Cyc 461-463]. 

57. See Assault and Battery § 60; 


Case, Action on § 28; 
onment § 122; Negligence § 621. 
58. See Libel and Slander §§ 295, 
Malicious Prosecution § 104. 
See Husband and Wife §§ 684- 
686, 689-691. 


= See Parent and Child §§ 102- 

61. See Master and Servant § 
1640. 

62. See Ejectment §§ 95-97; En- 
try, Writ of § 40; Trespass [388 Cyc 
1013-1031, 1036]. 

63. See Detinue §§ 8-20, 38; Re- 
plevin [34 Cyc 1385-1395, 1424]; 
Trespass [38 Cyc 10381-1034, 1036]; 


Trover and Conversion [38 Cyc 2044- 


2054]. 

ial Mudge v. Rinkle, 45 Ill. A. 
604. 

65. Mudge Vv. Rinkle, supra; 


Weathers v. Ray, 4 Dana (Ky.) 474. 

66. Pittsburgh, etc., R. Co. v. Home 
ins, (Co., }483. Ind) 865,.108 INE 525, 
529, AnnCas1918A 828 [cit Cyc]; 
Liuytle v. Lytle,.2 Mete. (Ky.) 127; 
Chitty el. ppyl,.2. 

Nominal and use-plaintiffs see in- 
fra §§ 48-63. 

Right to sue in name of another 
see infra §§ 64-68. 

67. Ala.—McNutt v. King, 59 Ala. 
597; Skinner v. Bedell, 32 Ala. 44. 

Ark.—Yell v. Snow, 24 Ark. 554. 


Conn.—Hartford, ete., Co. v. Mil- 

ler, 41 Conn. 112. 
Ill—Thomson v. Black, 200 Ill. 
465, 65 NE 1092; McLean County 
617, 38 Am 


Coal Cor) Vv. tony 91 Til. 
R 64. 


Me.—Martel A Desjardin, 93 Me. 


413, 45 A 522. * 


False Impris- } 


Mass.—Somes v. 
348; Young v. Miller, 6 Gray 152. 

Pa.—-De Bolle v. Pennsylvania Ins. 
Co., 4 Whart. 68, 33 AmD 38. 

“Where one person has a legal and 
another an equitable interest in the 
same property, any action in 
spect of such property must 
brought by the person who has 
legal interest.’’ Dicey Parties 
Am. ed) p 43. , 

Standing of cestui que trust as 
plaintiff in action at law see Trusts 
[39 Cyc 446-448, 452]. 


(2d 


68. McLean County Coal. Coat >'v. 
Longe, 91. PN. 5617. 
7 69. Pollard v. Thomas, 61 Miss. 
50. 

70. ee mien Bank v. Sage, 6 


FETT GN YD) 56 

[a] HL Ss —V gave defend- 
ant one hundred and twenty-five dol- 
lars with which to purchase bank 
stock, and defendant subscribed for 
five shares of the stock in V’s name. 
He paid twenty-five dollars down, 
and took a receipt therefor from the 
bank, which by mistake stated that 
one hundred and twenty-five dollars 
had been paid on the shares. Defend- 
ant gave the receipt to V and re- 
tained the one hundred dollars... Ona 
settlement between the bank and V, 
V was allowed credit for the entire 
amount mentioned in the receipt. It 
was held that the bank was not en- 
titled to maintain an action for con- 
version in its own name to recover 
the one hundred dollars from defend- 
ant. Albany Exch. Bank v. Sage, 6 
EL  GNagY a 562: 

71. Stoddard v. Mix; 14 Conn. 12. 

72. Cox v. Pennsylvania R. Co., 
240 Pa. 27, 87 A 581, 85 A 863; Arm- 
strong v. Lancaster, 5 Watts (Pa.) 


68, 30 AmD 293. ° 

73. <Ala.—Wolffe v. Eberlein, 74 
Ala. 99, 49 AmR 809; Smith v. Wood- 
ing, 20 Ala. 324. 

Ili.-—Ridgely Nat. Bank v. Patton, 
109 Ill. 479; Chadsey v. Lewis, 6 Ill. 
Nene Tarrant v. Burch, 102 Ill. A. 

Mich.—Sisson v. rae clang: ete., R. 
Co., 14 Mich. 489, 90 AmD ‘ 
4h: .—Pearce v. mwichell. 41 Miss. 


Skinner, 16 Mass. 


Pa.—Bacon v. Sanders, 4 Whart. 
148; Sentinel Printing Co. v. Long, 
28 Pa. Super. 608 (in an action by 
one person to the use of another, de- 
fendant cannot allege that the equi- 
table’ plaintiff has no right to recov- 
er the sum ‘in CO HEAOR SN 2s And 
see infra §§ 48-63. 

Va.—Calahan v. Depricse 13 Gratt. 
(54. Va.) 274. 

W. Va.—Bentley v. Standard F. 
Ins.| Co., 40 W. Va. 79, 23. SE 584: 

74 Craig v. Twomey, 14 Gray 
(Mass.) 486. 

[a] Thus, 


in an action of con- 
tract by the indorsee against the 
maker of a promissory note, at the 
trial plaintiff, on cross- -examination, 
testified that the action was not con- 
ducted for his benefit, and at his ex- 
pense, but in his name for a third 
person, who in turn testified that he 
had nothing to do with it. Defendant 
thereupon moved to dismiss the ac- 
tion. Plaintiff's counsel then an- 
nounced “that there might have been 
some misapprehension, but that the 
plaintiff now adopted the action as 
his own.” It was held that the mo- 
tion to dismiss was properly over- 
ruled. As plaintiff had a good legal 
title as indorsee and had declared by 
his attor ney that he adopted the ac- 
tion, this ‘‘made him liable for costs 
and a good plaintiff.” Craig v. Two- 
mey, 14 Gray (Mass.) 486, 487. And 
see generally as to right to sue in 
name of another infra §§ 48-68 

75. Bower v. Moorman, 27 Ida. 
162, 147 P 496, 499, AnnCas1917C 99 
[quot Cyc]. 

Special property as sufficient in- 
terest to enable owner thereof to 
maintain particular actions see Bail- 
ments § 111; Chattel Mortgages §§ 


487, 491; Detinue §§ 8-20; Mort- 
gages §§ 1283-1293, 1560; Replevin 
[34 Cyc 1385-1395, 1424]: Trespass 


[38 Cye 1004-1036]. 

76. St. Paul F. & M. Ins. Co. v. W. 
Se arene Auto Co., 121 Miss. 745, 83 

Tia, (Ot. Paulie b= S) Vien Soe © ommys 
W. H. Daniel Auto Co., supra. 

78. Proof of remedial interest see 
infra § 46. 


24 [47 C.J.] 


.title to choses in action cannot be sustained by parol 
evidence that plaintiff is the equitable owner of such 
choses.*® The evidence must affirmatively show that 
plaintiff has the legal title to the chose in action at 
the time he institutes his suit,°° and a peremptory 
instruction should be given directing a verdict for 
defendant where the evidence establishes the fact 
that plaintiff acquired the chose in action after 
bringing suit.*? 

[§ 41] hh. Statutory Modification of Rule. A 
statute which authorizes suits at law by a party 
having only a beneficial or equitable interest as dis- 
tinguished from a legal title’? does not apply to an 
action not founded on a contract for the payment of 
money,®* but on a tort,’* as trover,*® or to an action 
for the nonperformance of an act or for the failure 
to discharge a duty,°® such as an action for the non- 
performance of specified duties under a penal bond 
to make title to land.§* 

[§ 42] (b) In Equity. The courts of equity 
looked rather to the beneficial ownership. Claimant 
must, it is true, be clothed with a title which the 
court could recognize,*® but an equitable title was 
sufficient.®°® 

[§ 43] (c) Under the Codes. Under the codes of 
civil procedure, the substitution of the one form o 
civil action for the action at law and the suit in equity 
rendered necessary a test of the remedial interest 
which would be applicable both to the legal and the 
equitable cause of action. The general principle that 
he who has the right should have the remedy was 
avowedly adopted by the framers of the first code.®° 
But they did not expressly define this right either as a 
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New York code of 1848, provided merely that “every 
action must be prosecuted in the name of the real 
party in interest,” except as otherwise specially pro- 
vided,®! and left it for the courts to determine who 
is “the real party in interest” within the scope of the 
one form of civil action. This vague and convenient 
enactment has been copied by the later codes with- 
out substantial variation or addition. The result for 
‘the code states, and some of the others, has been 
therefore that the primary test of the remedial in- 
terest sufficient for a standing as plaintiff is found 
in the judicial interpretation of the phrase “real 
party in interest.”°? Generally, under the codes, no 
one can maintain an action unless he has some in- 
terest in the matter in controversy.°? The interest 
necessary to the maintenance of an action may be 
separate, or joint, or in common.*®* . Interest, or the 
claim of “interest, is, without exception, almost the 
statutory test as to the right to be a party to legal 
proceedings.°® Unless a party has some personal 
interest in the result he can have no standing in 
court.°° 

[§ 44] (8) Necessity of Right of Action.°* The 
person who is vested with a right of action on a 


given, cause of action may sue upon it in his own. 


name, although the whole beneficial interest is in an- 
other.*® On the other hand, he who is without a 
right of action on a given cause of action cannot 
assert this cause in his own name, even when the 
whole beneficial interest is in him.®® A person who 
is not possessed of the right of action cannot main- 
tain an action as plaintiff, although there may be a 
cause of action against defendant in favor of another 


legal or as an equitable right. 


79. Florida Coca Cola Bottling Co. 
v. Ricker, 136 Ga. 411, 71 SE 734. 

so. St. Paul F. & M. Ins. Co. v. 
W. H. Daniel Auto Co., 121 Miss. 
745, 83 S 807. - 

Sie pteaull M&M. Ins: Covtv.= Wi. 
H. Daniel Auto Co., supra. 

Time when plaintiff must have 
legal interest see supra § 39. 

82. See statutory provisions. 

83. McNutt ‘v. King, 59 Ala. 597; 
Skinner v. Bedell, 32 Ala. 44. 

84. McNutt v. King, 59 Ala. 597. 

Parties plaintiff in tort actions 
generally see Torts [38 Cyc 461-463]. 

85. McNutt v. King, 59 Ala. 597. 

Plaintiff in trover action generally 
see Trover and Conversion [38 Cyc 
2040-2054]. 

86. Skinner v. Bedell, 32 Ala. 44. 

87. Skinner v. Bedell, supra. 

Bond for title generally see Ven- 
dor and Purchaser [39 Cyc 1231]. 

Sah bittsbureh ete. aR. mCOne iv. 
Home Ins. Co., 183 Ind. 355, 108 NE 
525, 529, AnnCas1918A 828 [cit Cyc]. 

Nature of interest required to 
maintain suit in equity generally see 
Equity §§ 255-271. 

Son Lp bittsbureh, sete. eRe AICoseNe 
Home Ins. Co., 183 Ind. 355, 108 NE 
525, 529, AnnCas1918A 828 [cit Cyc]. 

Beneficial owner as plaintiff in 
equity see Equity § 257. 

90). Mirst Rep. N. Yo Comrs. Pla& 
Pr. (1848) p 124. 

91. N. Y. Code (1848) § 91. 

92. Real party in interest see in- 
fra §§ 69-71. 

93. Shoemaker vy. Grant County, 
S60 Indy 17/5: 

94. Shoemaker v. Grant County, 
supra. 

Actions by persons with separate 
interests see infra §§ 109, 118. 

Compulsory joinder of persons 
jointly interested see infra §§ 120- 
136. 

Parties by class representation see 
infra §§ 79-107. 

Permissive joinder of persons in- 


- 


The earliest code, the 


terested as defendants see infra § 183. 
5i)). Hughes! wi Jones, (£16 7iNy UY. 
ae 22 NE 446, 15 AmSR 386, 5 LRA 


96. Hughes v. Jones, supra. See 
Sociedade do Esperito Santo v. Santa 
Sire Valley Bank, 24 Cal. A. 592, 141 

4 


97. “Cause of action” defined see 
Actions § 28. 

“Right of action” defined see Ac- 
tions § 40. 

98. Strachan Shipping Co. v. Haz- 
liphood Cotton Co., 35 Ga. A. 94, 132 
SH 454, 455 [cit Cyc]; Kersten v. 
Coleman, 50 Mont. 82, 86, 144 P1092 
[cit Cyc]. 

{a] Illustration.—Where plaintiff 
bought a piece of land without notice 
of an unrecorded mortgage, which 
was soon after recorded, and deeded 
it warranting the title against en- 
cumbrances, he can thereafter main- 
tain an action to cancel the mortgage, 
his interest in having the record 
cleared of this encumbrance being 
sufficient to enable him to prosecute 
the suit. Kersten v. Coleman, 50 
Mont. 82, 144 P 1092. And see Can- 
cellation of Instruments §§ 127-131. 

997% Galpin "vs Lamb; "29° Oho St 
529; Weidner v. Rankin, 26 Oh. St. 
522; Usher v. West Jersey R. Co., 
126 Pa. 206, 17 A 597, 12 AmSR 863, 
4 LRA 261; Adams vy. Adams, 4 
Watts (Pa.) 160. 

1. See cases infra this note. 

[a] Tllustrations.—(1) A  person- 
al representative has no right to 
maintain an action for the death of a 
decedent where the statute confers 
sueh right upon the_ beneficiaries. 
Collins Coal Co. v. Hadley, 38 Ind. A. 
637, 75 NE 832, 78 NE 353. And see 
Death §§ 37-438, 115-126. (2) A coun- 
ty auditor has no right to maintain 
an action on the bond of a ditch con- 
tractor, the action being main- 
tainable under a state statute only in 
the name of the state upon the re- 
lation of the landowners’ interest. 


person not a party to the suit.+ 


x 

State v; Karr, 37nd) A. 120) 76 NE 
780. And see Drains §§ 170-175. 
(3) An action is properly maintained 
by the state upon the relation of 
the loser in a gaming transaction 
to recover the money so lost from the 
winner under a_ statute providing 
that such action shall be brought by 
the state, since the relator in a com- 
plaint by the state is not a party 
plaintiff, and the action therefor is 
not maintained in the name of a 
plaintiff without a right of action. 
Ervin v. State, 150 Ind. 332, 48 NE 
249. And see Gaming §§ 319, 345. 
(4) Stockholders in a _ corporation 
cannot sue to recover for goods sold 
to the corporation. Cutshaw v. Far- 
go, 8 Ind. A. 691, 34 NE 376, 36 NE 
650. And see Corporations § 1444. 
(5) A guardian cannot maintain an 
action in his own name to recover 
money due the ward. Webb v. Hay-. 
den, 166 Mo. 39, 65 SW 760. And see. 
Guardian and Ward § 442. 
judgment creditor cannot sue the 
purchaser at a sheriff's sale for 
breach of the sale contract, the right. 
of action being in the sheriff. Gal- 
pin v. Lamb, 29 Oh: Sti 529. And 
see Mxecutions § 629. 


{[b] The code demurrer upon the. 


ground that the complaint or petition 
does not state facts sufficient to con- 
stitute a cause of action reaches two 
different kinds of defects: First, 
when the complaint does not state 
facts sufficient to constitute a cause 
of action in anyone; and _ second, 
when the complaint goes state facts 
sufficient to constitute a cause of ac- 
tion, but this cause of action: does 
not appear to exist in favor of plain- 
tiff. See Ervin v. State, 150 Ind. 332, 
48 NE 249; Farris v. Jones, 112 Ind. 
498, 503, 14 NE 484 (where it was 
said: “A demurrer to a paragraph of 
complaint, for the alleged insuffi- 
ciency of the facts stated therein, 
calls in question not only the suffi- 
ciency of the facts . . to consti- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


(6) 2AS 


§§ 45-49] 


[§ 45] (4) Effect of Lack of Remedial Interest 
upon Jurisdiction of Court.2 The courts have no 
inherent power to right a wrong, unless thereby 
the civil, property, or ‘personal rights of plaintiff in 
the action, or the petitioner in the proceeding, are 
affected.2 However, lack of remedial interest in 
plaintiff has been held not to raise a jurisdictional 
question, and a failure to recover on a claim due 
to another is not due to any defect in the jurisdic- 
tion of the court in which the action is brought, but 
is due to the fact that the court, in the full exercise 
of its jurisdiction, determines that he has no title 
to the asserted demand, and has in consequence no 
right to recover.® 

[§ 46] (5) Proof of Remedial Interest.° It is 
elementary’ that a plaintiff must show such interest 
in the subject matter of the action as will entitle him 
to recover, if the evidence, in other respects, is suf- 
ficient... Where the evidence in the record does not 
show that plaintiff has any interest in the subject 
matter of the action, but rather that the entire inter- 
est is in another person, a judgment for plaintiff 
eannot be sustained.® 

[§ 47] (6) Statutory Exceptions to Rule. The 
state has power to confer jurisdiction upon its courts 


tute a cause of action, but also the|F. Cas. No. 


right or authority of the particular 
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,015a, Hempst. 279. 
v. Wooding, 


[47 C.J.] 20 
to consider suits at the instance of those who have 
very remote and even no personal interest in the 
subject matter. 10 Tt may invoke or permit the aid 
in law enforcement of one or of a group of private 
citizens whose only purpose is the promotion of 
observance of law.11 Where a statute expressly 
authorizes the people, by their attorney-general, to 
sue in certain named cases, such suit may be main- 
tained in those cases, even though plaintiff fails to 
show such an interest in the controversy as would 
enable him to maintain it were it not for the pro- 
visions of the statute.t? 

[§ 48] 2. Nominal and Use- Plaintiffs!°—a. In 
General. Where the beneficial ownership and the 
legal title to a chose in action or tangible property 
are ‘separated,!* the beneficial owner’s rights may be 
protected by the bringing of an action to his use*® 
in the name of the legal owner!® as nominalt* or 
legalt® plaintiff. 

[§ 49] b. Necessity of Legal Cause of Action in 
Nominal Plaintiff. In an action in the name of one 
person for the use of another, the right of recovery 
is founded solely upon the claim of the legal plain- 
tiff;4® the right to maintain the action does not 
depend upon the interest which the use-plaintiff may 


gard, 37 Ill. 465, 87 AmD 257. (2) 
If insured property is destroyed by 


plaintiff to institute or maintain a 
suit’). And see infra §§ 336, 362. 

2. Jurisdiction of courts in gen- 
eral see Courts §§ 13-177. 

3. Schieffelin v. Komfort, 212 N. 
Y. 520, 106 NE 675, LRA1915D 485; 
Schneider v. Prendergast, 172 App. 
Div. 215, 158 NYS 615 [rev 94 Misc. 
481, 159 NYS 574]. 

Actions for determination of ab- 
stract questions see Actions § 68. 

Jurisdiction of courts over ficti- 
tious or unnecessary controversies 
and questions see Courts § 77. 

4 Tobias v. Richardson, 26 Oh. 
Cire t.n 815 

5. Tobias v. Richardson, supra. 

6. Proof of legal interest see su- 
pra § 40. 

Wa Marlitt Deutscher Frauen 
Verein v. Mueller, 140 Ill. A. 621. 

8. Marlitt Deutscher Frauen Ver- 
ein v. Mueller, supra. 

[a] Thus, in an action ex -con- 
tractu, the plaintiff whose evidence 
fails to show any contractual rela- 
tion between himself and the defend- 
ant may not maintain the action. 
Marlitt Deutscher Frauen Verein v. 
Mueller, 140 Ill. A. 621. 

OF Gultmietcss bis Co. Vv. ebartleté, 
(Tex. Civ. A.) 75 SW 56. 


10. Barrows v. Farnum’s Stage 
aie Inc., 254 Mass. 240, 150 NE 
11. Barrows y. Farnum’s Stage 


Lines, Inc., supra. 

Power of state as to civil remedies 
and proceedings in general see Con- 
stitutional Law §§ 997-1018. 

Who may sue to compel procure- 
ment of license or certificate to op- 
erate public service motor vehicle 
see Motor Vehicles § 122. 

12. Peo. vy. Ballard): 28. NE 250 
mem, 134 N. Y. 269, 272 note, 32 NH 
54, 17 LRA 737 [rearg den 136 N. 
Y. 639, 32 NE 611]; Peo. v. Equita- 
ble L. Assur. Soc., 124 App. Div. 714, 
738, 109 NYS 453. 

Actions by attorney-general gen- 
Sueey. see Attorney-General §§ 18- 


13. Particular actions in name of 
legal owner to use of beneficial own- 


er see Agency §§ 594-608; Assign- 
ments §§ 176-184; Bills and Notes 88 
1083, 1084; Contracts §§ 808-820; 


Covenants § 188; Ejectment § 897; 
Fire Insurance §§ 629-660; Guardian 
and Ward § 530; Judgments §§ 1039, 
1040, 1544; Mortgages § 1555; Tax- 
[387 Cye 1226). 

See supra § 36. 

U. S.—Collins v. Johnson, 6 


Ala.—Smit 20 Ala. 
24 


712 eross vy. Johnson, 65 Ga. 717, 
Ill.— American Express pee v. Hag- 
7 


gard, 37 Ill. 465, 87 AmD fl 

Pa.—Browne v. Weir, 5 es & R. 
On? Coffey v. White, 14 WklyNC 
108. 


“The legal title remained in John- 
son [the nominal plaintiff] who could 
sue and did sue. It made no dif- 
ference that he sued for the use of 
Davis and Marks [the use plaintiffs]. 
Such has been the practice time out 
of mind, and it is well settled law.” 
Cross v. Johnson, supra. 

“A man who has a good cause of 
action may sell it to another, or 
make a gratuity of it, if he chooses, 
and 
law upon the transaction is, that if 
the cause of action be not assigna- 
ble, the suit shall be prosecuted in 
the name of him to whom it original- 
ly belonged, for the use of the trans- 


ferree.’”’ Smith v. Wooding, 20 Ala. 
324, 328. 
[a] Reasons for rule.—(1) “The 


practice in Pennsylvania of bringing 
actions in the courts of law in the 
name of a legal or nominal plaintiff 
to the use of the equitable owner of 
a chose is very ancient, and arose 
out of the absence of courts of chan- 
cery, in which such equities could 
be enforced. It is one of the earliest 
forms of the administration of equi- 
ty by common-law proceedings. 
There has never been a time, so far 
as I can ascertain, when, if B. pur- 
chased a debt which was due by C. to 
A., an action could not be maintained 
in the courts of law of this State by 
B. in the name of A. to his use 
against C. Either he must be per- 
mitted to do that or to lose his 
claim altogether, for there was no 
Court of Chancery in which he could 
assert it.” Coffey v. White, 14 Wkly 
NC (Pa.) 108, 109. (2) “We have no 
court of chancery, and, therefore, are 
obliged to sustain actions in the name 
of one person, for the use of anoth- 


er.’ Browne v. Weir, 5 Serg. & R. 
(Pa.) -401, 403. 

16. (‘Smith v. Wooding, 20. Ala. 
324; American Express Co. v. Hag- 


gard, 37 Ill. 465, 87 AmD 257; Browne 
v. Weir, 5 Serge. & R. (Pa.) 401; Wood 
v. Coffey, 14 WklyNC (Pa.) 108. 

[a] TIllustrations.—(1) Where A is 
primarily liable, and B only second- 
arily, A may still be sued for the 
benefit of B, although B has paid the 
debt. American Express Co. v. Hag- 


the only restriction imposed by: 


the act of a wrongdoer, although the 
insurance company may have paid 
the loss, the owner of the property 
may still sue the wrongdoer, and the 
recovery of the property will be for 
the use of the insurance company. 
American Express Co. v. Haggard, 
Paele See Fire Insurance §§ 629- 


Legal owner as plaintiff in action 
at law see supra §§ 31-41. 

17. Wood y. Coffey, 14 WklyNC 
(Pa.) 108. 

18. Wood v. Coffey, supra. 

[a] Nomenclature.—The person 
in whose name the action is brought 
has been called: (1) ‘‘Legal plain- 


tiff.” Blue Star Nav. Co. v. Emmons 
Coal Min, Corp., 276 Pas’ 352, 120 A 
459: C. H. Hardy, Auto Co. vs. Posey, 
50 Pa. Super. 399, 403; Coffey v. 
White, 14 WklyNC (Pa.) 108. (2) 
“Nominal plaintiff.” Tedrick  v. 
Wells, 152 5 Ill, 4214, 38. NE 625; 


Hobson vy. McCambridge, L130 F111. 36%; 
22 NE 823; McCormick vy. Fulton, 
i) 1b SADE ‘Dazey Ve Mills, 10) Die 67% 
70; Weckler Brick Co, v. McLean, 
124 Ill. A. 309, 310; Berry v. Gillis, 
17 N. H. 9, 17, 483 AmD 584; Coffey v. 
White, 14 WklyNC (Pa.) 108. (8) 
“Original plaintiff.”” Sligh v. Smith, 
SG Gang AS E237) SS GSI det. (4) 
“Plaintiff on the record.’ Berry v. 
Gillis, supra. The person to whose 
use the action is brought has been 
ealled: (5) “Beneficial plaintiff.’’ 
Hobson v. McCambridge, 130 Ill. 367, 
22 NE 823; McCormick vy. Fulton, 19 
Ill. 570; Weckler Brick Co. v. Mc- 
Lean, 124 Ill. A. 309, 310. (6) “Ces= 
tui que use.” Boynton v. Phelps, 52 
Ill. 210, 218; Zimmerman vy. Wead, 18 
TS 33.04: (7) “Equitable plaintiff.” 
Nedrick vy Wells 152° Tl), 214, 217,438 
NE 625. (8) “Real party in inter- 
est.” Dazey v. Mills, 10 Ill. 67, 71. 
(9) ‘Real plaintiff.’ Weckler Brick 
Co. v. McLean, supra; Berry v. Gil- 


LSC ING y Ete 9ie (43 AID S42 OD) 
“Substantial — plaintiff.” Canby  v. 
Ridgway, 1 Binn. (Pa.) 496; Clark- 


sons v. Doddridge, 14 Gratt. (55 Va.) 
42. (11) “Use-plaintiff.”” Tedrick v. 
Wells, 152 Tll. 9214, 217, 38 NE 625; 
Blue Star Nav. Co. v. Emmons Coal 


Min. Corp., 276 Pa. 352) 120 A: 450) 
(12) “Usee.” McHachern v. Ed- 
mondson, 122 Ga. 80, 49 SE 798; 


Sligh v. Smith, 36 Ga. A. 237, 136 SE 
175; Boynton v. Phelps, 52 Ill. 210; 
Perkins v. Terrell, (Tex. Civ. -A.) 214 
SW 551. 

19. State v. Quitman Bank, 
Ga. 849, 45 SE 236; 


ty? 
Norwich Union 


26 (47--Cr J.] 
have in the result.?° 
has no cause of action he cannot 
benefit of another.?! 


[§ 50] c. Right of Legal Owner To Select Use- 
Plaintiff. The legal owner?? may bring his action 
for the use of whatever person he may choose.?* 
The legal owner’s selection of a use-plaintiff is a 
matter with which defendant is not in any way 


So far as defendant 


E.. Ins. Soc. v. Wellhouse, 113 Ga. 
970, 39 SE 397; Davis.v. Baker, 71 
Ga. 33; Grubnau v. Centennial Nat. 
‘Bank, 279 Pa. 501, 124 A 142; Stern 
Coe BVO RSimith ei 23i ea, 9309 
Howes v. Scott, 224 Pa. 7, 
+ Hamilton v. Brown, 18 Pa. 
87; Chambersburg Ins. Co. v. Smith, 
11 Pa. 120;. Montgomery v. Cook, 
Watts (Pa.) 238; Armstrong v. Lan- 
easter, 5 Watts (Pa.) 68, 30 AmD 293; 
American Mfg. Co. v. S. Morgan 
Smith. Co,225 Pa. ‘Super. 765 See 
Tedrick v. Wells, 152 Ill. 214, 38 NE 
625 (the legal right of action is in 
the nominal plaintiff alone); Com. 
v. Lightner, 9 Watts & S. (Pa.) 
117 (the legal title to sue is enough 
to support the action, and it need 
not be shown that the action was in- 
stigated by the true cestui que 
trusty.) C. h. Hardy Auto Co, vo Po- 
sey, 50 Pa. Super. 399 (the right of 
the legal plaintiff alone is in ques- 
tion). 

“It is only where there is a legal 
cause of action in a plaintiff that he 
can maintain a suit, in his own 
name, for the benefit of another as 
usee.” State v. Quitman Bank, 117 
Ga. 849, 850, 45 SE 236. 

[a] Illustrations.—(1) Where a 
depositor in a bank had a cause of 
action against the bank for losses 
due to forgery, it was held that an 
action could be maintained in his 
name to the use of an insurer who 
had indemnified the depositor against 
losses by forgery and who had paid 
the depositor. Grubnau v. Centen- 
nial ‘Nat. Bank, 279. Pa. 501, 124 A 
142. (2) In an action of covenant 
on articles of agreement between two 
persons for the sale of land, the suit 
being brought against the vendor in 
the name of the vendee for the use 
of another who claimed under an as- 
signment of the articles made several 
years before the institution of the 
suit, it was shown that several years 
before suit was brought the vendee 
had notified the vendor not to make 
deed to the assignee, and it appeared 
that in the year before suit was 
brought the vendor had delivered to 
the vendee a deed for the land; it 
was held that the cestui que use 
could not recover against the vendor 
who had complied with his covenant 
by conveying to the vendee; what- 
ever remedy the cestui que use had 
was against the vendee, from whom 
he claimed. Hamilton v. Brown, 18 


concerned.?+ 


Pa. ; 
20. Grubnau v. Centennial Nat. 
Bank, 279 Pa. 501, 124 A 142; Stern 


Mfg. Co. v..Smith, 273 Pa. 39, 116: A 
517; Howes v. Scott, 224 Pa. 7, 73 A 
186. See Hamilton v. Brown, 18 Pa. 
87 (action cannot be maintained for 
use of beneficial owner where defend- 
ant has performed obligation to nom- 
inal plaintiff). 

fa] “If the legal plaintiff has a 
good cause of action, it is immaterial, 
as far as the defendant is concerned, 
whether the use plaintiff has any in- 
terest or not. . That is a matter which 
concerns the legal and use plaintiffs 
and not the defendant.’ Howes vy. 
Scott, 224 Pa. 7, 12, 73 A 186 [quot 
Stern Mfg. Co. v. Smith, 273 Pa. 39, 
AD LG AS 6 Lia: 

Defenses against use-plaintiff see 
infra § 60. 

Right :to use legal owner’s name 


see infra § 51. 
Quitman Bank, 117 


21. State v. 
Ga. 849, 45 SE 236; Wright v. Conti- 


If the legal plaintiff himself 


PARTIES 


recover for the 


is concerned, it 
nental Ins. Co., 117 Ga. 499, 43 SH 
700; Norwich Union F. Ins. Soc. v. 
Wellhouse, 113 Ga. 970, 39 SE 397; 
Terrell v. Stevenson, 97 Ga. 570, 25 
SE 352. See Mitchell v. Georgia, etc., 
Re Cor, 6 Li Gan 760,. 736 (SHO 7h, ob 
LRA 622 (action in name of plaintiff 
described as “‘agent’’). See also Cen- 
tral’ Ri, netc,,.Co; ve Brunswick,. ete; 
R. Co., 87 Ga. 386, 13 SE 520 (whére 
a railroad company and its employee 
were both injured by the same neg- 
ligence of defendant, the company 
cannot sue as plaintiff for damages 
incurred by the employee, for his 
use, in excess of the amount paid to 
him by plaintiff). 

{a] If the legal plaintiff has no 
right of action he cannot recover 
either for himself or for the benefit 
of anyone else. Wright v. Conti- 
nental Ins. Co., 117 Ga. 499, 43 SE 
700; Norwich Union F. Ins. Soc. v. 
Wellhouse, 118* Ga 970,39 SE 397; 
Terrell v. Stevenson, 97, Ga. 570, 25 
SE 352; Larned y. Carpenter, 65: Tl. 
543; Buchter “ve (Dew, 39. Il. 40: 
Mudge v. Rinkle, 45 Ill. A. 604; Moore 
v. Maxwell, 2 Mart. N. S. (La.) 249. 

[b] Illustrations.—(1) The own- 
er of property insured against fire 
in several companies, with the loss 
payable to a mortgagee, cannot sue 
one insurance company after pay- 
ment of the loss to the mortgagee, 
for the use of another insurance com- 
pany, on the ground that the latter is 
entitled to contribution, since he had 
no right of action against any of the 
insurance companies after payment 
to the mortgagee in full. Norwich, 
Union F. Ins. Soc. v. Wellhouse, 113 
Ga. 970, 39 SE 397. (2) Where one 
enters into’an executory contract for 
the sale of a certain house and lot, 
and subsequently the vendor takes 
out a policy of insurance on the 
house with a company whose agents 
know of the contract of sale, the 
policy containing no reference to 
such contract or to the vendee, and 
after loss the vendor, relatively to 
his own interest, settles in full with 
the company and surrenders the pol- 
icy, such vendor cannot thereafter 
maintain an action against the com- 
pany, on the Ce for the use of 
the vendee. Wright v. Continental 
Ins. Co., 117 Ga. 499, 43 SE 700. (3) 
Where a surety in a tax collector’s 
bond had paid the state the amount 
of the collector’s default, and the 
state no longer had any cause of ac- 
tion against defendant bank which 
had received money from the col- 
lector in payment of a private debt, 
it was held that no action could be 
maintained in the name of the state 
to the use of the surety against the 
bank to receive the money. State v. 
uae Bank, 117 Ga. 849, 45 SE 


Rights of defendant against use- 
plaintiff see infra § 60. 

22. Necessity for cause of action 
in nominal plaintiff see supra § 49. 

‘Legal owner as plaintiff generally 
see supra §§ 31-41. 

23. Southern R. Co. v.-Carter, 139 
Ga. 236, 77 SE 21; Maryland Fidelity, 
etc., Co. v. Nisbet, 119 Ga. 316, 46 SE 
444; Norcross Butter, etc., Mfg. Co. v. 
Summerour, 114 Ga. 156, 39 SE 870; 
Joiner v. Singletary, 106 Ga. 257, 32 
SE 90; Terrell v. Stevenson, 97 Ga. 
570, 25 SH 352; Richmond, etc., R. Co. 
v. Bedell, 88 Ga. 591, 15 SE 676; Buf- 
fington v. Blackwell, 52 Ga. 129; 
Burke v. Steel, 40 Ga. 217; Knight v. 


[$§ 49-51 


is not necessary that the use-plaintiff should in fact 
have any interest or connection otherwise with the 
subject matter of the action.?°® 
action must not prejudice any defenses which de- 
fendant may have had.?° 

[§ 51] d. Right of Beneficial Owner To Use Legal 
Owner’s Name.?* 
to bring an action to his use in the name of the legal 
owner?’ or, after his death, in the name of his ad- 


However, such an 


The beneficial owner has the right 


Griffey, 161 Ill. 85,43 NE 727; Atkins 
v. Moore, 82 Ill. 240; Brownell Impr. 
Co. v. Critchfield, 96 Ill. A. 84 [aff 
197 Ill. 61, 64 NE 332]. 

24. Southern R. Co. v. Carter, 139 
Ga. 236, 77 SE 21; Maryland Fidelity, 
etc., Co. v. Nisbet, 119 Ga. 316, 46 SH 
444; Norcross Butter, etc., Mfg. Co. 
v. Summerour, 114 Ga. 156, 39 SH 870; 
Davis v. Baker, 71.Ga. 33; Buffington 
v. Blackwell, 52 Ga. 129; Knight v. 
Griffey, 161 Ill. 855 43 NE 727; At- 
kins v. Moore, 82 IJ]. 240; Kincaid v. 
Overshiner, 171 Ill. A. 37; Jones v. 
Maxton, 100 Ill. A. 201 [aff 197 Ill. 
248, 64 NE 328]; Brownell Impr. 
Co. v. Critchfield, 96 Ill. A. 84 [aff 197 
Ill. 61,64 NE 33°. 

i i they [the legal owners] saw fit 
to have the suit proceed for the use 
of Dean [the beneficial plaintiff] as 
well as for themselves, it affords no 
ground of complaint to the defend- 
ant.’”” Southern R. Co. v. Carter, 139 
Ga. 236, 238, 77 SE 21... 

[a] Defendant is not concerned in 
what disposition is to be made of the 
recovery, since the liability of de- 
fendant to the person for whose ben- 
efit the recovery is sought is not in 
any way involved in the action. Nor- 
cross Butter, etc., Mfg. Co. v. Sum- 
merour, 114 Ga. 156, 39 SE 870; Da- 
vis v. Baker, 71 Ga. 33. 

{[b] Illustrations.—(1) Where the 
purchaser of stock who received an 
agreement from the promoters to 
purchase at any time for the price 
paid is plaintiff in an action on such 
agreement, it is immaterial to de- 
fendants whether the action is for the 
use of a pledgee or the assignee in 
bankruptcy. Kincaid v. Overshiner, 
171 Ill. A. 37. (2) Where A purchases 
mules from B and GC, title remaining 
in the vendors pending full payment, 
B and C may maintain an action for 
the use of themselves and A for the 
negligent killing of the mules by de- 
fendant before A had paid for them, 
the naming of the use-plaintiff being 
no concern of defendant. Southern 
R. Co. v. Carter, 139 Ga. 236, 77 SE 21. 

Rights of (defendant generally see 
infra §§ 59, 

25. rise. y, Griffey, 161 Ill. 85, 
43 NE 727; Atkins v. Moore, 82 Ill. 
240; Jones v. Maxton, 100 Ill. A. 201 
[aff 197 Ill. 248, 64 NE 328]; Brown- 
ell Impr. Co. v. Critchfield, 96 Ill. A. 
84 [aff 197 Ill. 61, 64 NE 332]. 

26. Maryland Fidelity, etc., Co. v. 
Nisbet, 119 Ga. 316, 46 SE 444; Nor- 
cross Butter, ete., "Mfe. Co. v. Sum- 
merour, 114 Ga. 156, 39 SE 870; Buf- 
fington vy. Blackwell, 52 Ga. 129. 

27. Right to sue in name of an- 
other generally see infra §§ 64-68. 

28. Ga.—Calhoun v. Tullass, 35 
Ga. 119; Durant Lumber Co. v. Sin- 
clair, ete., Lumber Co., 2 Ga. A. 209, 
58 SE 485. 

Ill—Foreman Shoe Co. 
191 Ill. 155, 60 NE 971. 

Me.—Penobscot R. Co. v. Mayo, 60 
Me. 306. 

Mass.—Fay v. Guynon, 131 Mass. 
31; Foss v. Lowelj* Five Cents Sav. 
Bank, 111 Mass. 285. 
gquli88—Anderson v. Miller, 15 Miss. 


v. Lewis, 


N. H.—Dumas v. aN Roa: 58 N. H. 

ak Pike v. Pike 24 N. 384. 
C.—Waterman v. Willssmson, 35 
N. No. 198. 

Pa.—Grubnau vy. Centennial 
Bank, 279 Pa. 501, 124 A 142; 
Mfg. Co. v. Smith, 
& 517; 


Nat. 
Stern 
2738) Pa.|39; “M6 
Howes v. Scott, 224 Pa. 7, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Pe ! 


§§ 51-53] 


ministrator,?® without consent®® or authority,®! and 
even against the expressed wish of the legal plain- 
tiff.*? The legal owner has not the right to refuse 
the use of his name as plaintiff by the beneficial 
owner;** he cannot prevent the use of his name;** 
and courts of law will protect the equitable right 
and will compel the nominal plaintiff to permit his 
name to be used for the recovery of the claim.*® 
Where the legal owner has a. cause of action against 
defendant,*° it is immaterial, so far as defendant is 
concerned, whether the use-plaintiff has any interest 
or not, that being a matter which concerns the legal 
and use-plaintiffs, and not defendant.** If the con- 


sent of the legal owner is not obtained at the outset | 


of the action, his consent at a later stage relates 
back to the commencement of the action, and ratifies 
it.88 The beneficial owner’s right to sue in the name 
of the legal owner is not affected by pendeney of a 
prior action in the name of the legal owner for the 
benefit of another alleged usee.*® The fact that the 
beneficial owner acquired his interest in the prop- 
erty involved in the litigation after the cause of 
action arose does not bar the right to maintain the 
action in the legal owner’s name.*® The beneficial 
owner may, in the legal owner’s name, prosecute 
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[47 C.J.] 27 


any action growing out of the chose in action in 
which he has acquired an interest,#! and any action 
collateral to it.*? 

[§ 52] e. Classes of Cases in Which There May 
Be a Use-Plaintiff—(1) In General. It has been 
held that there are three classes of cases in which 
there may be a use-plaintiff:+% -(1) Where a con- 
tract is made between the legal plaintiff and defend- 
ant, largely for the benefit of other parties who may 
or may not be known at the time it is made, the legal 
plaintiff being interested only because it will aid in 
securing a proper performance.** (2) Where the 
contract is performed, or attempted to be performed 
by the legal plaintiff, who thereafter assigns its 
benefits, if any, to the. use-plaintiff.4® (3) Where 
the contract is between the legal plaintiff and de- 
fendant, but the former’s rights have been assigned 
to a use-plaintiff, who undertakes performance, de- 
fendant expressly or impliedly consenting to the as- 
signment and thereafter dealing with the use-plain- 
tiff only.*® 

[§ 53] (2) In Actions Ex Delicto. In actions ex 
delicto it has been held that there may not be a use- 
plaintiff.47 In such a case the nominal plaintiff is 


73 A 186; Chambersburg Ins. Co. v.) 119, 123. See generally Mortgages §) Dumas v. Hampton, 58 N. H. 134. 
Smith, 11 Pa. 120; Birnie v. Most | 1555. 41. Waterman v. Williamson, 35 N. 
Excellent Assembly A. O. M. P., 25 31. Chambersburg Ins. Co. C. 198. As 

Pa. Dist. 742; Coffey v. White, 14] Smith, 11 Pa. 120. 42. Waterman v. Williamson, su- 


WklyNC 108. 
Va.—Clarksons_ v. 


32. 
Doddridge, 14 


Fay v. Guynon, 131 Mass. 31; 
Birnie v. Most Excellent Assembly 


pra. 


[a] Tllustration.—The beneficial 


Gratt. (55 Va.) 42. A. O. M. P., 25 Pa. Dist. 742; Coffey | owner of a chose in action may bring 
See Alexander v. Schreiber, 13 Mo.| v. White, 14 WklyNC (Pa.) 108. an action in the legal owner’s name 
271 (grantee’s purchaser acquires the fa] Testimony of the nominal] against a sheriff for not serving, in 


right to use grantee’s name in an ac- 
tion at law for breach of covenant). 

“At an early day, courts of law 
were impressed with the harshness of 
the operation of the strictly legal 
rule that an action at law can only 
be maintained in the name of the per- 
son in whom the legal title or legal 
right rests, and in order to obviate 
the injustice which would result to 
assignees and others having actual 
rights and interests to be preserved, 
invested, from time to time, the own- 
ers of such equitable rights and in- 
terestS with various privileges in re- 
lation to the enforcement of such 
rights in courts of law, which has re- 
sulted in giving such equitable own- 
ers a substantial and well recognized 
standing as litigants in such courts. 
An equitable owner of a chose in ac- 
tion is entitled, by virtue of such 
ownership, to bring an action at law 
in the name of the party having the 
jegal right, for his use.’’ Foreman 
Shoe Co. v. Lewis, 191 Ill. 155, 158, 
60 NE 971. 

Nominal plaintiff’s right to be in- 
demnified against costs generally see 
infra § 56. 

29. Foss v. Lowell Five Cents Sav. 
Bank, 111 Mass. 285. 

30. Calhoun v. Tullass, 35 Ga. 119; 
Fay v. Guynon, 131 Mass. 31; Foss v. 


Lowell Five Cents Sav. Bank, 111 
Mass. 285; Hamilton v. Brown, 18 
Pa. 87; Birnie v. Most Excellent As- 


sembly A. O. M. P., 25 Pa. Dist. 742; 
Coffey v. White, 14 WklyNC (Pa.) 
108. See Alexander v. Schreiber, 13 
Mo. 271 (action by grantor’s pur- 
chaser in name of grantor). 

{a] Thus, where the purchasers of 
notes secured by mortgage were al- 
lowed to foreclose the mortgage at 
law by using the names of the mort- 
gagees for their use, it was held not 
necessary to go into equity to fore- 
close the mortgage because of an al- 
leged refusal by the mortgagees to 
use their names, the court saying, 
“Tf the mortgagees object to such use 
of their names, the complainants may 
indemnify them against costs, etc., 
and use their names, even against 
their consent, in favor of the ends of 
justice.””’ Calhoun v. Tullass, 35 Ga. 


plaintiff that the action was brought 
without his authority end without his 
will or consent, and that he did not 
want it prosecuted, will not entitle 
defendant to a verdict. Fay v. Guy- 
non, 131 Mass. 31. 

33. Fetterman v. Plummer, 9 Serg. 
& R. (Pa.) 20, 22. 

Oh is aes equitable assignments, 
the name of the assignor must, from 
necessity, be used; the form of ac- 
tion requires that it should be used 
as plaintiff, nor could he refuse its 
use; from the very nature of the 
transaction, he agrees that it shall 
be so used.” Fetterman v. Plummer, 


supra. 
34. Foreman Shoe Co. v. Lewis, 
OMS VL 15.55 6 0) NIB Os Colley: av. 


White, 14 WklyNC (Pa.) 108. 


eaeed Anderson vy. Miller, 15 Miss. 
36. Necessity for legal cause of 


action in nominal plaintiff see supra 
49 


37. Howes, v. Scott, 224 Pa. 7, 73 
A 186 [quot Stern Mfg. Co. v. Smith, 
ZiGoN Re too OMe Aa oO? hee et ySee 
Mississippi Cent. R. Co. v. Southern 
R. -Assoc, 8 Phila. (Pa. 1072 (de- 
fendant may demand authority of al- 
leged beneficial owner to uSe name of 
legal plaintiff). 

38. Bowe v. Gress Lumber Co., 
SO Gae lt pais poly aut 

39. Foreman Shoe Co. 
HOLT 155,60) NE 971: 

Abatement for pendency of another 
action generally see Abatement and 
Revival §§ 38-166, 105. 


v. Lewis, 


40. Dumas v. Hampton, 58 N. H. 
34. : 
[a] Illustration.—Where the nom- 


inal plaintiff bailed a horse to the 
use-plaintiff to be used for his keep- 
ing until a specified date, the latter 
to pay the farmer one hundred and 
fifty dollars for it if not returned 
fifty pounds heavier than received, 
and the horse was injured, the usee 
thereafter paying the money for the 
horse to the nominal plaintiff, it was 
held that an action could be main- 
tained’ in the name of the nominal 
plaintiff for the benefit of the use- 
plaintiff against defendant for al- 
leged negligence causing the injury. 


due time, a notice to take deposi- 
tions placed in his hands by the 
beneficial owner in the course of pros- 
ecuting an action upon the chose in 


the name of the legal owner. Water- 
man v. Williamson, 35 N. C. 198. 

43. Blue Star Nav. Co. v. Em- 
mons Coal Min. Corp., 276 Pa. 352; 
120 A 459. 

44. Blue Star Nav. Co. v. Em- 


mons Coal Min. Corp., supra. 
Contracts for benefit of third per- 
eons generally see Contracts §§ 802-— 


45. Blue Star Co. BV. Eon 
mons Coal Min. 2716 Pasesda, 
120 A 459. 

Actions by assignee generally see 
Assignments §§ 173-208. 

46. Blue Star Nav. Co. v. Em- 
mons Coal Min. Corp., 276 Pa. 352, 
120 A 459. 

Actions by assignee generally see 
Assignments §§ 173-208. 

47. Fla.—Roof Vv. Chattanooga 
Wood Split Pulley Co., 36 Fla. 284, 
18 S 597. 

Ga.—Willis v. ‘Burch, 116 Ga. 374, 
42 SE 718. See Mitchell v. Georgia, 
etc., Ri Con. dt Ga. 1 60,27: Tih. SiG aso 
971, 51 LRA 622 (action in name of 
plaintiff described as ‘‘agent’’). 

Miss.—Kansas City, ete., R. Co. v. 
Cantrell, si0.e MISSi> 829) 12 aS B44 < 
Meyer v. Mosler, 64 Miss. 610, 1 S 
837; Brown v. Thomas, 26 Miss. 335; 
Hundley v. Buckner, 14 Miss. 70. But 
see Moody v. Willis, 41 Miss. 347 (de- 
murrer for bringing replevin in name 
of legal owner to use of beneficial 
owner held improperly sustained), 

I.—Moore vy. Watson, 20 R. I. 
195. 40 A 345. 

Tenn. —Smith v. Mabry, 9 Yerg. 313. 

See Meyer v. Ross, 119 Ill. A. 485 
(in an action in trover, brought by 
plaintiff ‘for himself and as trustee” 
for a named beneficiary, there is no 
necessity for naming a cestui que 
trust). 

“Tn actions of tort the plain- 
tiff will fail of recovery unless the 
right of the nominal plaintiff be 
proved.” Willis v. Burch, 116 Ga. 
374, 375, 42 SE 718. See to same effect 
Roof v. Chattanooga Wood Split Pul- 
ley Co., 36 Fla. 284, 18 S 597; Kan- 


Nav. 
Corp., 


28 [47 C.J.] 


considered the real plaintiff in the action;*® the usee , 


may be considered as no party to the action;*® the 
name of the use-plaintiff may be regarded as sur- 
plusage;®° and the rights of the use-plaintiff are 
disregarded.°! Further, the description of the nom- 
inal plaintiff as trustee is regarded as surplusage.®? 
However, a tort action in the name of a nominal 
plaintiff to the use of another has, in some instances, 
been permitted to be maintained without objection 
or comment.°? 

Particular tort actions in which it has been held 
that there may not be a use-plaintiff include an ac- 
tion in tort for damages,°* detinue,®® replevin,°® 
trespass,°’ and trover.®® 

[§ 54] f. Proof of Use-Plaintiff’s Interest. It 
has been held that it is necessary only to show the 
legal owner’s right to recover,®® and that it is un- 
necessary to show the interest of the use-plaintiff by 
proof,®° unless after recovery an issue is raised as 
to the disposition of the judgment,®! or unless for 
the purpose of meeting and answering some defense 
which, although good against the legal plaintiff, is 
not good against the usee.°? However, it has been 
held that a court might, on motion of defendant, 
require the person for whose use the suit is.en--~ 
sas.City, etc., R. Co., v. Cantrell, 70 
Miss. 329, 12 S 344; Meyer v. Mosler, 
64 Miss. 610, 614, 1 S 837; Moore v. 52, 


Watson, 20 R. I. 495, 40 A 345. (trover). 
“The usee’s title cannot be consid- 53. 
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nome v. Watson, 20 R. I. 495, 40 A 
2. Meyer vy. Ross, 119 Ill. A. 485 


See Southern R. Co. v. Carter, 
139 Ga. 236, 77 SE 21 (action in dam- 


[$$ 53-56 


tered to produce to the court the assignment under 
which he claims the suit for his use,°* and it has 
been held that, where the nominal plaintiff repudi- 
ates the action, the use-plaintiff must prove an eq- 
uitable title in himself.°+* 

[§ 55] g. Status as a Party—(1) Of Nominal 
Plaintiff®°—(a) In General. <A court of law can only 


recognize the person in whose name the action is © 


brought as plaintiff.°° He is plaintiff on the ree- 
ord,®°* and he is a necessary party in every stage 
of the proceeding,®* although in modern practice, 
as a matter of convenience, the court will declare 
and protect the rights of the beneficial owner.®® 
The person who brings the suit has been held to 
be the real plaintiff;*° but it has been held that he 
is merely a nominal party.“t In an action of trover 
the person in whose name the aetion is brought is 
not to be regarded as a nominal.and formal party 
only.*? A plaintiff who has amended his petition so 
as to sue for the use of another continues to be plain- 
tiff for the purposes of the record’? and of enforcing 
the rights of the usee.** 

[§ 56] (b) Rights of Nominal Plaintiff. The 
nominal plaintiff may require that he be indemnified 
icagainst his lability for the costs of the action,*® 
5 Watts (Pa.) 68, 30 AmD 293; G. A. 

Motor Co., Ine. v. Lakoff, 35. Pa. 
Super, 3,;. (CC. -H,. Hardy. Anta Comay- 
Posey, 50 Pa. Super. 399; Mississippi 


Cent. R. Co. v. Southern R. Assoce., 8 
Phila. (Pa.) 107. See Automobile Se- 


ered in this action [ex delicto], and 
since the plaintiffs have none it must 
fail.”’ Meyer v. Mosler, supra. 

[a] Reason for rule.—‘In a court 
of law it would never occur to coun- 
sel to enquire into the equitable in- 
terest in land to any one. The eq- 
uitable right constitutes no proper 
subject for investigation in the legal 
forum. And if there be any action 
touching a personal chattel which 
more than all others requires the 
enquiry to be confined to the legal 
title, it is the action of detinue for 
slaves, in which the right of a plain- 
tiff to recover depends upon legal ti- 
tle. Courts, indeed, in some cases of 
choses in action, where the evidences 
of claim have been sold and delivered 
to another, will protect the equitable 
interest of such assignee by delivery 
when the suit has been brought for 
his use; but to extend this to all 
forms of action, and particularly to 
specific property sought to be specif- 
ically recovered, would obscure or ob- 
literate the well-defined distinctions 
between the jurisdiction of a court of 
law and a court of chancery.’ Smith 
v. Mabry, 9 Yerg. (Tenn.) 313, 314. 

Necessity for legal cause of action 
in nominal plaintiff generally see su- 
pra § 49. 

Statutory provisions see infra § 61. 

48. Roof v. Chattanooga Wood 
Split Pulley Co., 36 Fla. 284, 18 S 
597; Brown v. Thomas, 26 Miss. 335. 

Nominal Meee as party general- 
ly see infra §§ 55, 

49. Roof v. A wba tol Wood 
Split Pulley Co., 36 Fla. 284, 18 S 597. 

SOW ROOL | iv. Chattanooga Wood 
Split Pulley Co., supra; Schley v. 
Lyon, 6 Ga. 530; Sligh v. Smith, 36 
Ga, 2A, 23, 136 SH e755 Meyer v. 
Mosler, 64 Miss. 610, 1 S 837; Hund- 
ley v. Buckner, 14 Miss. 70; Moore 
v. Watson, 20 R. I. 495, 40 A 345. 
See Mitchell v. Georgia, ete., R. Co., 
ihijll (Gk VOOR VAM AG Sa) Qin syle olgyk 
622 (action in name of plaintiff de- 
scribed as “agent’’). 

Designation of interest of parties 
generally see infra §§ 327-329. 

Use-plaintiff as party generally see 
infra §§ 57, 

51. Willis v. Burch, 116 Ga. 374, 
A20SH us. Kansas City, ete.) RR. io: 
v. Cantrell, 70 Miss. 329, 12 S 344; 


ages for negligent killing of mules); 
Reisz v. Kansas City Southern R. Co., 
148 La. 929, 88 S 120 (action in dam- 
ages ex delicto); Dumas vy. Hamp- 
ton, 58 N. H. 134 (case); Montgom- 
ery v. Cook, 6 Watts (Pa.) 238 (ac- 
tion on the case); C. H. Hardy Auto 
Co. v. Posey, 50 Pa. Super. 399 (re- 


plevin). 

54, Kansas City, ete, JR. Cove v. 
Cantrell, 70 Miss. 329, 12 S 344. 

55. Hundley v. Buckner, 14 Miss. 


its Smith v. Mabry, 9 Yerg. (Tenn.) 

Parties in detinue action generally 
see Detinue §§ 8-20, 38. 

56. Roof v. Chattanooga Wood 
Split Bulley (Con 36, lan 284.5035 
597; Meyer v. Mosler, 64 Miss. 610, 
1 S 837; Moore v. Watson, 20 R. I. 
495, 497, 40 A 345. But see Moody v. 
Willis, 41 Miss. 347 (demurrer for 
bringing replevin in name of legal 
owner to use of beneficial owner held 
improperly sustained). 

“It is well settled that replevin 
cannot be brought in the name of one 
person for, the use of another, as the 
action involves nothing but legal 
rights, and if equities are to be set- 
tled another form of procedure must 
be resorted to.” Moore v. Watson, 
supra. 

Parties in replevin action generally 
see Replevin [34 Cyc 1424]. 

57. Brown v. Thomas, 26 Miss. 335. 

Parties in trespass action generally 
see Trespass [38 Cyc 1036]. 


58. Willis v. Burch, 116 Ga. 374, 
42 SE 718. See Mitchell v. Georgia, 
ete, R.cCo, titGar 160, 36) by 97 1, 


51 LRA 622 (one describing himself 
as “agent’’ cannot sue in trover for 
an alleged conversion of property 
averred to be owned by his wife). 

Parties in trover action generally 
see Trover and Conversion [38 Cyc 
2050-2054]. 

59. Hamilton v. Brown, 18 Pa. 87; 
Montgomery v. Cook, 6 Watts (Pa.) 
238; C. H. Hardy Auto Co. v. Posey; 
50 Pa. Super. 399. 

60. Farwell v. Dewey, 12 Mich. 
436; Berks County School Dist. v. 
Levan, 86 Pa. 360; Crawford v. Stew- 
art, 38 Pa. 34; Hamilton v. Brown, 18 
Pa. 87; Montgomery v. Cook, 6 Watts 
(Pa.) 238; Armstrong v. Lancaster, 


curities Corp. v. Wilson, 293 Pa. 143, 
141 A 849 (title immaterial). 

61. Crawford v. Stewart, 38 Pa. 34; 
Armstrong v. Lancaster, 5 Watts 
(Pa.) 68, 30 AmD 298. 

62. Berks County School Dist. v. 
Levan, 86 Pa. 360. 

Defenses see infra. §§ 59, 60. 

63. Harris v. Jaffray, 3 Harr. & J. 


(Md.) 543. 

64. Coffey v. White, 14 WklyNC 
(Pa.) 108. 

65. Nominal and use-plaintiffs as 


parties in particular proceedings and 
for particular purposes see Abate- 
ment and Revival §§ 255, 256, 468; 
Appeal and Error §§ 468, 469, 953, 
1174; Costs §§ 190, 471; Evidence §§ 
407, 408; Executions § 187; Judg- 
ments §§ 79, 1012, 1057, 14138, 1414; 
New Trial §§ 254, 255; Witnesses [40 
Cyc 2244, 5277). 

66. See Union Nat. Bank v. Barth, 
179 Ill. 83, 53 NE 615; Hobson v. Mc- 
Cambridge, 130 Ill. 367, 375, 22 NE 
823 [both cases quot McCormick y. 
Fulton, 19 Ill. 570). 

67. Henderson vy. Welch, 8 Ill. 340. 

68. See Union Nat. Bank v. Barth, 
179 Ill. 88, 53 NE 615; Hobson v. Mc- 
Cambridge, 130 IT]. 367, 375, 22 NE 
823 [both cases quot McCormick v. 
Eulton, 19 111. 570]. 

69. See Union Nat. Bank v. Barth, 
179 Ill. 83, 53 NE 615; Hobson v. Mc- 
Cambridge, 130 Ill. 367, 375, 22 NE 
823 [both cases quot McCormick vy. 
Fulton, 19 Ill. 570]. 

Plaintiff where beneficial and legal 
ownership are divided generally see 
supra § 36. 

70. Mathis v. Fordham, 114 Ga. 
364, 40 SE 324; Joiner v. Singletary, 
106 Ga. 257, 32 SE. 90. 

71. Greene v. Republic F. Ins. Co., 
84 N. ¥. 572. 

72. Fara v. Smith, 36 Ga. A. 237, 
136 SE 175. 

Use-plaintiff in actions ex delicto 
generally see supra § 53. 

73. Sligh v. Smith, 36 Ga. A. 237; 
136 SE 175. 

74 Sligh v. Smith, supra. 

75. Anderson vy. Miller, 15 Miss. 
586; Farnsworth v. Sweet, 5 N. H. 
267. See Smith v. Wooding, 20 Ala. 
324, 328 (if the use-plaintiff chooses 
to indemnify the nominal plaintiff for 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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and if he has paid the costs he may sue the use- 
plaintiff upon an implied assumpsit for reimburse- 
ment.‘® The nominal plaintiff has been held to be 
a mere trustee without any interest in, or power 
over, the action,** and it has been held that he is not 
a trustee in any sense as he has no authority what- 
ever,’S and that he has no actual interest in the suit, 
cannot control it in any way, nor in any way inter- 
fere with the rights of the use-plaintiff.7° The 
nominal plaintiff has a right to resist any defense 
which might be made by defendant,*® and to avoid 
liability as to him,’! and to avoid a set-off if one 
has been set up.8? On appeal from a judgment of a 
justice of the peace the nominal plaintiff becomes 
the appellee and is entitled to be served with sum- 
mons,®* and until he is served or otherwise properly 
in court it is error to render a judgment in the 
ease.S+ The rights of a nominal plaintiff as to dis- 
missal of the suit,*® release of the action,®® and 
satisfaction of the judgment,®* are treated elsewhere 
in this work. 

[§ 57] (2) Of Use-Plaintiff—(a) In General. 
Although it has been held that the use-plaintiff is 
not a party to the action in a legal sense,®* and that 
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he is treated as a party only in virtue and to the 
extent of the provisions of a statute providing that 
actions in the name of one for the use of another 
shall not abate upon the death of the use-plaintiff or 
nominal plaintiff,’® the use-plaintiff is generally re- 
garded as the real plaintiff.°° The rights of the 
use-plaintiff as to dismissal of the suit,9t release of 
the action,®? and satisfaction of the judgment,°®* are 
treated elsewhere in this work. 

[§ 58] (b) Control of the Action. The use-plain- 
tiff, being regarded as the real plaintiff,°* is entitled 
to control the action,®® and a court of law will not. 
permit the nominal plaintiff to control the action.?® 
However, it has been held that the only cases in 
which a third person has the exclusive right to the 
control of an action at law are where he has ac- 
quired the whole interest of the nominal plaintiff, 
either by his voluntary act or by operation of law.°? 
Where the legal owner has a direct interest in the 
cause of action, he may withdraw his consent to the 
use of his name as nominal plaintiff, and have the 
action dismissed upon payment of costs to the use- 
plaintiff to the time of such withdrawal.°® 

.[§ 59] h. Defenses®®—(1) Against Nominal Plain- 


costs, or if the former even stipulates 
for such indemnity, there is nothing 
unlawful in the matter). 

Requiring security for cost gener- 
ally see Costs § 482. 

76. Henderson v. Welch, 8 Ill. 340. 

77. Fetterman  v. Plummer, S) 
pere. & KR. (Pa.) 20. 

78. Greene y. Republic F. Ins. Co., 

BS O4IN. Yo 542. , 

79. Use-plaintiff as party see in- 
fra §§ 57, 58. 

80. McCormick v. Fulton, 19 Ill. 
570. 

Defenses against nominal plaintiff 
see infra § 59. 


81. McCormick vy. Fulton, 19 Ill. 
570. 

82. McCormick v. Fulton, supra. 

83. McCormick v. Fulton, supra. 

84. McCormick v. Fulton, supra. 


Notice of appeal from decisions of 
justices of the peace generally see 
Justices of the Peace § 4, 

A 85. See Dismissal and Nonsuit §§ 
—16. 

86. See Assignments § 180. 

Pleading release see Release [34 
Cyc 1094-1099]. 

87. See Judgments § 1057. 

Pleading payment see Payment [30 
Cye 1253-1263]. 

88. Mathis vy. Fordham, 114 Ga. 
364, 40 SE 324; Garrigus v. Blakey, 7 
KyL 678; Pearce v. Twichell, 41 Miss. 
344; Peck v. Ingraham, 28 Miss. 246; 
Lee v. Gardiner, 26 Miss. 521. 

[a] Thus (1) a judgment recov- 
ered in the name of the nominal 
plaintiff does not give the use-plain- 
tiff a right to sue for its recovery. 
Peck v. Ingraham, 28 Miss. 246. (2) 
An action brought for the use of a 
named beneficiary and her three mi- 
nor children is not demurrable for 
not setting out all the plaintiffs’ 
names in the petition, since there is 
only one plaintiff, namely, the nom- 
inal plaintiff. Mathis v. Fordham, 
114 Ga. 364, 40 SE 324. 

89. Lee v. Gardiner, 26 Miss. 521. 
See Abatement and Revival §§ 255, 


256 
Ga.—Gordon v. McCauley, 73 
Ga. 667. 

Ill.— Foreman Shoe Co. v. Lewis, 
POW eetoon. 60) INE) O71 Jenkins) Ww: 
Pope, 93 Ill. 27; Boynton v. Phelps, 
52 Ill. 210; Smith v. Robinson, 11 Ill. 
119; Dazey v. Mills, 10 Ill. 67; Caton 
v. Harmon, 2 Ill. 581; Weckler Brick 
Co. v. McLean, 124 Ill. A. 309. 

Miss.—Taylor v. Reese, 44 Miss. 

sy. 


Ne) Y¥.—-Greene wv. Republic F. Ins. 
COnasheNoa Ga 0.02 

Pa.—Fetterman, Vv. Plummer, 9 
Serg. & R. 20; ‘Browne y. Weir, 5 


” 


Serge. & R. 401 (the person for whose 
use the suit is brought is considered 
as plaintiff). See Blue Star Nav. Co. 
v. Emmons Coal Min. Corp., 276 Pa. 
352, 120 A 459 (the litigation is réal- 
ly between the use-plaintiff and de- 
fendant). 

See Jameson v. Kelly, 1 Bibb (Ky.) 
479 (although, technically speaking, 
persons to whose use a suit is pend- 
ing are not plaintiffs, yet in common 
parlance they might, with propriety, 
both be said to be parties, where such 
use appears in the suit). 

Compare Durfee v. Abbott, 50 Mich. 
479, 15 NW 559 (where it was said 
that, where the interests of the par- 
ties are not joint and it is possible 
that their rights may not be governed 
by the same rules, an action should 
a be brought for their joint bene- 
RED. 

“Tt seems to be the tendency of mod- 
ern decisions to recognize the rights 
of the beneficial party, and to protect 
him against the acts of the party 
possessing the naked legal interest, 
whenever it can be done without in- 
juriously affecting the rights of the 
debtor. . The principle being 
conceded that courts of law will take 
notice of and protect the rights of the 
real party in interest, there should be 
no hesitation in applying it to every 
case in which the interests of the 
debtor are not to be prejudiced. The 
{nominal] party has ceased to 
have any substantial interest in the 
subject matter of the action, and [his] 

. name is used as a matter of 
necessity to satisfy the technical rule 
of ne law.” Dazey v. Mills, 10 I11. 
605 ; 

“The latter’s [nominal plaintiff's] 
name was used merely on account of 
the technical rule that, at law, the 
person in whose name the legal title 
is must sue.” Weckler Brick Co. v. 
Melean. 124 Ill. A. 309, 310. 

{a] Illustrations.—(1) The use- 
plaintiff alone can sue, under a code 
provision, as the real party in inter- 
est to recover on the: judgment. 
Greene v. Republic F. Ins. Co., 84 N. Y. 
572. See Judgments § 1544. (2) 
The use-plaintiff, if a nonresident, 
must furnish bond for costs under a 
statute providing for such bond to be 


furnished by nonresident parties. 
Smith. v. Robinson, 11 1M, 1179. (3) 
However, a nonresident nominal 


plaintiff, suing for the use of a resi- 
dent use-plaintiff, need not furnish 
bond for costs under such a statute. 
CACO win LAPTIION eo Liles Sule See 
Costs §'  4i1- (4) The use-plaintiff 
may move, within the statutory peri- 
od, to reinstate an action which had 


been nonsuited, he being the real par- 
ty. Gordon v. McCauley, 73 Ga. 667. 


; ts See Dismissal and Nonsuit §§ 
92. See Assignments § 180. 
93. See Judgments § 1057. 
94. See supra § 57. 


95. Foreman Shoe Co. v. Lewis, 


LOds TT £55, 159, 260) IN Oa Knight: 
Ver Griffey vel G iil 85.43 NE AUS 
Jenkins v. Pope, 93 mu. 27; Dazey v. 


Mills, 10 Ill. 67; Weckler Brick Co. 
v. McLean, 124 Ill. A. 309. 

“He [the use plaintiff] has all the 
substantial and actual rights 
of a real plaintiff and possesses full’ 
power to act as if he were the nom- 
inal plaintiff.”” Foreman Shoe Co. vy. 
Lewis, supra. 

[a] Illustrations.—(1) It is error 
to refuse to strike a cause from a 
short cause calendar upon motion of 
the beneficial plaintiff where the 
cause was placed there by the nom- 
inal plaintiff without the former’s: 
consent. Weckler Brick Co. v. Mc-: 
Lean, 124 Ill, A. 309. Short .eause 
calendar generally see Trial [38 Cyc 
1293]. (2) The beneficial plaintiff 
may ask for a change of venue. Jen- 
kins v. Pope, 93 Ill. 27. See Venue 
[40 Cye 118]. (3) The declarations: 
of a mere legal owner made after he 
has parted with his interest in the 
cause of action are not admissible to: 
defeat an action by beneficial owners. 


Dazey Vv. Mills, 10 Dll. 67: See. Hvi- 
dence § 407. 

96. Eckford v. Hogan, 44 Miss. 
398; Farnsworth v. Sweet, 5 N. H. 
267; Underhill v. Rutland R. Coro 
Vt; 462, 98 “A 1007. See Greene v. 


Republic BY lines. (Coy, oS4 = Neieeveco ie 
(nominal plaintiff cannot control the: 
action). But see Wilson v. Hammitt, 
1 Harr. & J. (Md.) 141 (nominal 
plaintiff may dismiss or prosecute). 

97. Coffin v. Adams, 131 Mass. 133. 

[a] Thus the nominal plaintiff 
may control the action where he has: 
a direct interest in the action and in: 
the amount to be recovered, as where 
he is the grantor of a deed by which 
the grantee assumes a mortgage and 
the mortgagee sues in the grantor’s’ 
name on the _ promise. Coffin v. 
Adams, 131 Mass. 133. 

98. Coffin v. Adams, supra. 

Rights of nominal plaintiff as to: 
dismissal and nonsuit generally see 
Dismissal and Nonsuit § 10. 

99. Defenses in particular actions 
in the hame of one for the use of an- 
other see Assignments §§ 210, 237-- 
244; Bills and “Notes § 1003; Re- 
eoupment, Set-Off, and Counterclaim: 
[34 Cye 17]. 
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tiff. Defendant may urge any defense which he may 
have against the nominal plaintiff... Recovery being 
based solely on the legal title of the nominal plain- 
tiff,? his right alone may be defended against.* 

[§ 60] (2) Against Use-Plaintiff. Defendant has 
no concern with the title of the use-plaintiff, and 
will not be permitted to controvert it.t Defendant 
eannot take advantage of the fact that the nominal 
plaintiff has no real interest in the litigation,’ unless 
he puts in issue, by the proper plea, the right of the 
usee to recover on the chose in action.® © However, 
where the nominal plaintiff repudiates the action, de- 
fendant may set up any just defense which he has 
against the use-plaintiff.? 

[§ 61] i. Statutory Provisions. A statute pro- 
viding for procedure in certain contingencies when a 
person is suing for the use of another person has 
been held impliedly to authorize suits by one person 
to the use and benefit of another person. However, 
such a statute has been held merely to recognize the 
practice, but not to require it.* Where such a stat- 
ute does not attempt to prescribe when such suits 
may be brought, the court ‘will look elsewhere to de- 
termine whether such practice is proper in a par- 
ticular case,1° or in cases where the legal title to the 
cause of action is in plaintiff, although some one else 
may have an interest therein;+? and it has been 


1. Joiner v. Singletary, 106 Ga. 
257, 32 SE 90; Cross v. Johnson, 65 
Ga. 717;. Durant Lumber Co. v. Sin- 
clair, etc., Lumber Co., 2 Ga. A. 209, 
58 SE 485; McCormick v. Fulton, 19 
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deed it must be quite apparent that 
the equitable plaintiff cannot main-| boundaries generally see Boundaries 
tain his action without showing that | § 290. 

title himself, for inasmuch as the 16. 


legaleplaintiff repudiates the action 


declared unusual to sue for the use of a person who 


is the sole owner of part of the property involved in. 


the suit, with no legal title or interest therein in 
plaintiff.1? The practice has been held to be of 
familiar use only when moneyed demands are the 
foundation of the action;!* thus a person may not 
bring an action of trespass to try title for the use 
of another,!* or a suit to establish a boundary line.+® 
However, it has been held that the suit may be 
brought in the name of a person having no connec- 
tion with the controversy as plaintiff for the use and 
benefit of the real party in interest,!® and it may be 
brought in the name of theone who has a naked legal 
title but no beneficial interest.17 There is no pre- 
sumption favoring defendant that the suit was 
brought without the nominal plaintiff’s authority.1® 
Defendant may, however, by proper objection, show 
that the suit is brought without such authority.1® 
In either case the person for whose benefit the suit is 
brought is the real plaintiff.2° It has been held that 
the permission of the nominal plaintiff to use his 
name need not be obtained.?1_ The party in whose 
name the suit is brought is a mere nominal?? and 
formal party,?* and the person for whose use the 
sult is brought is the real party.24 The nominal 
party is incapable of exercising any control over 
the suit.2° Unless a defense is shown against the 


Parties to establish 


in actions 


Smith v. Mosley, 74 Tex. 631, 
12 SW 748. 


[$$ 59-61. 


BOE VES CORe ay Aly 

“The defendant has the right to 
make the same defense that he would, 
had not the suit been brought for 
the use of [another].’”’ McCormick v. 
Fulton, supra. 

2. Legal cause of action in nom- 
inal plaintiff see supra § 49. 

3.) Guaranty. > Trust, ete., -Co. “v: 


Powell, 150 Pa. 16, 24 A 345; Ham- 
jlton v. Brown, 18 Pa. 87; Blanchard 
Vv. Gom., 6 Watts® (Pa:)-309; (CoH. 


Hardy Auto Co. v. Posey, 50 Pa. Su- 
per. 399. 

4. Hamilton v. Brown, 18 Pa. 87; 
Com. v. Lightner, 9 Watts & S. (Pa.) 
117; Blanchard v. Com., 6 Watts 
(Pa.) 309; Sentinel Printing Co. v. 
Long, 28 Pa. Super. 608; Butler Bor- 
ough School Dist. v. Penn. Tp. School 
Dist., 43 Pa. Co. 160; Artisan’s Ins. 
Co. v. Drennan, 4 Brewst. (Pa.) 103. 

“Recovery depends on proof of the 
legal plaintiff's claim, and the right 
to its fruits is a matter resting be- 
tween the legal and equitable plain- 
tiffs to be determined, if necessary, by 
the court; and this in no way con- 
cerns the defendant.” Sentinel Print- 
ing Co. v. Long, supra. 

{a] Thus (1) it is not competent 
for defendant to prove that the bene- 
ficial interest of the use-plaintiff was 
obtained by fraud (Blanchard v. 
Com., 6 Watts (Pa.) 309), (2) nor is 
it competent for defendant to contro- 
vert the validity of the transfer of 
the beneficial interest to the _ use- 
plaintiff (Hamilton v. Brown, 18 Pa. 
87; Butler Borough School Dist. v. 
Penn. Tp: School Dist., 43 Pa. Co. 
160). 

5. Foreman Shoe Co. v. Lewis, 191 
Ill. 155, 60 NE 971; Farnsworth v. 
Sweet, 5 N. H. 267. 

6. Foreman Shoe Co. vy. Lewis, 191 
Hie top o0 INO a. 

7, Coffey v. White, 14 WklyNC 
(Pa.) 108, 112. 

‘Tt is also, in our opinion, indu- 
bitable that under the facts upon 
which the plaintiff’s action depends, 
and the circumstances under which it 
is brought, it is altogether compe- 
tent for the defendant to deny the 
title of [the use plaintiff]. . . . In- 


and denies that he has any title to 
sue, or that the equitable plaintiff 
has any right to use his name, the 
latter cannot possibly succeed with- 
out showing an equitable title in 
himself, and that by reason of that 
title, he has a right to use the name 
of the legal plaintiff as that of a 
naked, trustee for himself. If the 
plaintiff is put to show this, as we 
think he certainly is under the cir- 
cumstances of this case, it cannot be 
doubted that the defendant may con- 
trovert it, and prove that the plaintiff 
has no such title.” Coffey v. White, 
supra. 

8. Galveston, ete., R. Co. v. Free- 
man, 57 Tex. 156; Hooper v. Hall, 30 
Tex. 154; Perkins v. Terrell, (Tex. 
Civ. A.) 214 SW 551, 552. 

“The provisions of article 1894, R. 
S. [providing that ‘when a plaintiff, 
suing for the use of another person 
shall die before verdict, the person 
for whose use such suit was brought, 
upon such death being suggested on 
the record in open court, may pros- 
ecute the suit in his own name, and 
shall be responsible for costs in the 
same manner as he would have been 
had the suit been commenced by 
him.’ Vernon Sayles’ Tex. Civ. St. 
art. 1894] assume that suits may be 
brought by one person for the use 
and benefit of another. This ar- 
ticles =), recognizes the practice 
and provides for procedure in such 
cases in certain contingencies.” Per- 
kins v. Terrell, supra. 

9. Galveston, etc., R. Co. v. Free- 
man, 57 Tex. 156. 

10. Perkins v. Terrell, (Tex. Civ. 
A.) 214 SW 551. 

Ciasses of) cases in which there 
may be a use-plaintiff generally see 
supra §§ 52, 53. 

11. Perkins v. Terrell, (Tex. Civ. 
A.) 214 SW 551. 

12. Perkins v. Terrell, supra. 

13. Hooper v. Hall, 30 Tex. 154. 

14. Hooper v. Hall, supra; Smith 
v. Olsen, (Tex. Civ. A.) 44 SW 874. 

Parties in action of trespas to try 
title generally see Trespass to Try 
Title [88 Cyc 1207]. 
ie Birmingham y. Griffin, 42 Tex. 

ths 


17. Smith v. Mosley, supra. 

Objections as to authority to main- 
tain such action see infra § 363; 
Abatement and Revival §§ 186, 187. 

18. Allen v. Pannell, 51 Tex. 165. 

19. Allen v. Pannell, supra. 

20. Smith v. Mosley, 74 Tex. 631, 
634, 12 SW 748. 

vie) can recognize no distinction in 
principle between a case like the 
present, where the name of a per- 
son having no connection with the 
controversy is used as plaintiff for 
the use and benefit of the real party 
In interest, and the reported cases, 
where the person who sued for the 
use of another had a naked legal but 
no beneficial interest.” Smith v. 
Mosley, supra. 

21. Galveston>.etc., R. Co. v. Free- 
man, 57 Tex. 156; McFadin v. Mac- 
Greal, 25 Tex. 73. 

22. Galveston, ete., R. Co. v. Free- 
man, 57 Tex. 156; Clark v. Hopkins, 
34 Tex. 139; McFadin vy. MacGreal, 
2D DEX Noel Os 
_ “His [the nominal plaintiff's] name 
is used by his assignee, as mere mat- 
ter of convenience in bringing the 
suit; and he is not suffered to be 
present in court, either in person or 
by attorney, or to be cognizant of the 
proceedings in the case. He is a 
merely nominal party upon the rec- 
ord.” McFadin vy. MacGreal, supra. 

23. McFadin v. MacGreal, supra. 

24. Smith v. Mosley, 74 Tex. 631, 
12 SW 748; Clark v. Hopkins, 34 Tex. 
139; McFadin v. MacGreal, 25 Tex. 
73; Perkins v. Terrell, (Tex. Civ. A.) 
214 SW 551. 

{a] It is not necessary to join the 
usee aS a party even where he is a 
necessary party to the action, and the 
court presumes at he is really 
present directing the suit as far ag 
it affects his interests. Perkins vy. 
Terrell, (Tex. Civ. A.) 214 SW 551. 

Effect of death of nominal plaintiff 
te Abatement and Revival §§ 255, 

Use-plaintiff as party generally see 
supra §§ 57, 58. 

25. Galveston, etc., R. Co. v. Free- 
man, 57 Tex. 156; McFadin v. Mac- 
Greal, 25 Tex. 73. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


* §§ 61-63] 


equitable plaintiff, an answer denying his ownership 
presents an immaterial issue.*® Defendant may 
avail himself of any defense to which he is entitled 
as if the use-plaintiff were a party to the suit.27 De- 
fendant cannot recover a cross demand against the 
nominal plaintiff unless he is first afforded an op- 
portunity to appear and protect his interests, since 
the action may be commenced without his knowledge 
or consent and he is not, for the purpose of the liti- 
gation, deemed a party to the action.*§ 

A statute which subjects the use-plaintiff to the 
costs of the action does not multiply the cases in 
which this may be done, nor in any manner, except 
as to costs, extend the powers of the court.2® Thus 
such a statute does not authorize an action in detinue 
to the use of another.*° 

[§ 62] j. Under the Codes. Under the codes, re- 
quiring that an action be brought in the name of the 
real party in interest,*1 an action cannot generally 
be maintained to the use of the beneficial owner in 
the name of. the legal owner as nominal plaintiff.*? 
Where a petition,*® or a petition and the caption,** 
state in full the names of.those for whose benefit the 
relief is asked, they are virtually parties plaintiff,*® 
and the use-plaintiff may, by amended petition, as- 
sume the attitude of the real plaintiff in the action.*® 
However, it has been held that the legal owner may 
bring an action to the use of any person that he 
may name,** and to do so it is not necessary to 
assign the claim to the beneficiary.** The bringing 
of an action in the name of one person to the use of 
another will not defeat it,?® either in contract*® or 
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the nominal plaintiff to the use of his 
grantee for the damages occasioned 
by defendant’s conduct without an as- 


[47 C.J.] 31 


in tort.44 In an action of trespass brought in the 
name of the state for the use and benefit of avnamed 
beneficiary for trespass to lands held in fee by the 
state, the words “to the use, ete.” are mere sur- 
plusage.*? Further, an action in contract to the 
use of another will not be defeated in the absence 
of a showing that there has been a valid assignment 
from the nominal plaintiff to the beneficiary so as 
to make him the real party in interest.*? The action 
is between the nominal plaintiff and defendant,** 
and it is not necessary to trace the interest of the 
beneficiary in the petition.*® Under code provisions 
that defendant may compel a nonresident plaintiff 
to give security for costs which may be recovered 
against him in the action, and that costs are charge- 
able against the party for whose use the suit is in- 
stituted,*® the equitable plaintiff is the plaintiff 
within the spirit and the meaning of the code sec- 
tions.*? 

Under express code provisions,‘® in a suit in the 
name of a person merely holding the legal title for 
the use of a beneficiary, the latter is regarded as 
the sole party plaintiff on the record.*® Such a code 
provision applies only where the suit is brought pro 
forma by a nominal plaintiff to the use of a benefi- 
cial plaintiff,°° so that possible beneficiaries of the 
suit, not named as beneficial plaintiffs, do not come 
within the code provisions.®*+ The beneficiary has a 
right to bring an action in the name of the nominal 
plaintiff for his use,°? upon indemnifying the nom- 
inal plaintiff against costs.°° 

[§ 63] k. In Louisiana. In Louisiana, under the 
Moody v. Jacobs, 211 Ala. 291, 100 S 


467. (2) Where a contract was made 
with the nominal plaintiff which he 


26. Allen v. Pannell, 51 Tex. 165. 

27. Baily v. Trammell, 27 Tex. 317. 
7 28. McFadin v. MacGreal, 25 Tex. 
3 


Rights of defendant against use- 
plaintiff generally see supra § 60. 


295) Smith, Vv. Mabry, > -9.. Yere. 
(Tenn.) 313. 

Use-plaintiff in actions ex delicto 
generally see supra § 53. 

BO. Simith, WV. Mabry. 19 3) ere. 
«Tenn.) 313. 

ced rae for costs see Costs §§ 189, 
190. 

31. See infra §§ 69-71. 

32. Lytle v. Lytle, 2 Mete. (Ky.) 
127; Weise v. Gerner, 42 Mo. 527; 


Brooks v. Holton, 136 N. C. 306, 48 
SE 737. See Hollister v. Hubbard, 11 
S. D. 461, 78 NW 949 (an action ona 
sheriff's bond in the name of the 
beneficial party is properly brought, 
and it need not be: sued on in the 
name of the county to the use of the 
real party in interest). 

[a] The use-plaintiff does not hbe- 
come a party to the action, either 
substantially or formally, by being 
mentioned in the caption and in the 
body of the petition as the person for 
whose use -the action is brought. 
Lytle v. Lytle, 2 Mete. (Ky.) 127. 

Owner of legal title alone as real 
party in interest see infra § 71. 

383. Fenwick vy. Phillips, 3 Mete. 
(Ky.) 87. 

34. Neely v. Merritt, 9 Bush (Ky.) 


35. Fenwick v. Phillips, 3 Metc. 
(Ky.) 87; Neely v. Merritt, 9 Bush 
(Ky.) 346. 

36. Fenwick v. Phillips, 3 Metc. 
(Ky.) 87. 

387. Scott v. Granger, 3 Iowa 447. 

38. Scott v. Granger, supra. 

[a] Illustration.—Where defend- 


ant agreed with the nominal plaintiff 
to enter a piece of land promptly, 
the latter leaving a sum of money 
with defendant for that purpose, and 
taking a receipt therefor, and then 
the nominal plaintiff conveyed the 
land to the use-plaintiff, and defend- 
ant failed to make the required en- 
try, an action may be maintained by 


signment of the original contract to 


the grantee. Scott v. Granger, 3 
Iowa 447. 
39. State v. Butterworth, 2 Iowa 


158. 

Action in name of holder of bare 
legal title under codes see infra § 71. 
4 40. State v. Butterworth, 2 Iowa 

58. 

41. ' State v. Butterworth, supra. 


42. State v. Butterworth, supra. 
43. Beebe v. Funkhouser, 2 Iowa 
314. Compare Key v. Continental 


Ins. Co., 101 Mo. A, 344, 352, 74 SW 
162 (where the court said: “If the 
transfer . . passed the beneficial 
interest but not the legal obligation 
of the contract . . Heaton’s com- 
mon-law privilege of suing in Key’s 
name remained intact, since the code 
was enacted to aid and not to impair 
the remedy’’). 

44. Scott v. Granger, 3 Iowa 447. 

45. Scott v. Granger, supra. 

Designation of interest of parties 
see infra § 329. 

46. See code provisions. 

47. State v. Layman, 46 Md. 190. 

Security for costs see Costs § 471. 

48. See code provisions. 

49. Moody v. Jacobs, 211 Ala. 291, 
100 S 467; Alabama Power Co. v. 
Hamilton, 201 Ala. 62, 77 S 356; 
Smith v. Yearwood, 197 Ala. 680, 73 
S 384; Fletcher v. Prestwood, 150 
Ala. 135, 43 S 231; Cowan v. Camp- 
Deliiy owe Adarnmadidn solo AS Ac On box 1, 
Bromberg, 121" Ala. -361, °25. ‘8 °"994* 
Kyle v. Ewing, 5 Lea (Tenn.) 580. 
See also Wolfe v. Tyler, 1 Heisk. 
(Tenn.) 313 (the want of the legal 
owner’s name as nominal plaintiff is 
a matter of form, and is cured by 
verdict, since the beneficial plaintiff 
is, under the code, the real plaintiff 
of record). 

{aj Tllustrations.—(1) Where only 
the nominal plaintiff is in particeps 
eriminis with defendant, the action 
will not be barred as between defend- 
ant and the use-plaintiff, who is re- 
garded as the real party plaintiff. 


alone could enforce as the owner of 
the legal title therein, an action can- 
not be maintained in his name to 
the use of himself and another joint- 
ly against the promisor since the 
beneficial plaintiffs are, under the 
code, the real plaintiffs, and defend- 
ant never made any promise to them. 
Fletcher v. Prestwood, 150 Ala. 135, 
43 S 231. (3) Where a corporation 
is the nominal plaintiff and becomes 
defunct pending the action, the suit 
may be. prosecuted without revivor 
as if nothing had happened. Kyle v. 
Ewing, 5 Lea (Tenn.) 580. 

Adding or striking out the nominal 
plaintiff see infra §§ 227, 310. 


50. Ex p. Bromberg, 121 Ala. 361 
25 S§ 994. . - ‘ 

51. Ex p. Bromberg, supra. 

{a]  Tllustration.—In an action by 


a resident administrator, suing alone, 
to collect assets of the estate, he is 
the actual and only plaintiff, and pos- 
sible distributees of the estate are 
not beneficial and real plaintiffs under 
the code, so that no security need be 
given for costs under the statutory 
requirement therefor from nonresi- ’ 
dent plaintiffs. Ex p. Bromberg, 121 
Ala. 361, 25 S 994. 

Who are plaintiffs required to give 
security for costs in case of nonresi- 
dence see supra notes 47-51; and. 
Costs § 471. 

52. Alabama Power Co. v. Hamil- 
ton, 201 Ala. 62, 77 S 356; Birming- 
ham, etc., Co. v. Aitna Ace., etc., Co., 
184 Ala. 601, 64 S 44. 

[a] Thus, where an _ insurance 
company which had paid a claim for 
injuries to an automobile in a colli- 
sion with a street car sued the street 
car company, it had an absolute 
right to amend the complaint so as 
to sue in the name of the automobile 
owner and to proceed as if the suit 
had originally been brought in his 
name. Birmingham, etc., Co. v. 4ttna 
Acc., etc., Co., 184 Ala. 601, 64 S 44, 

53. Alabama Power Co. v. Hamil- 
ton, 201 Ala. 62, 77 S 356. 


32° {47 C. J.] 
civil law there prevailing, the practice of suing by 
one party for the use and benefit of another has been 
recognized by the courts.°+ The code of procedure, 
by the strongest kind of implication, indicates that 
a suit may be brought in the name of an agent, if 
he discloses the name of his principal.®® A person 
who has the legal title may sue for the benefit of 
whom he pleases.°® That the suit is brought by the 
nominal plaintiff as representative or agent for the 
beneficial plaintiff is sufficiently indicated where the 
petition as a whole shows the capacity or relation 
in which plaintiff sues.°7 The use-plaintiff is the 
real plaintiff.°° Thus, where it is shown that the 
‘beneficial owner’s claim is invalid, the court will not 
render judgment for the nominal plaintiff.°® This is 
especially true where, as a matter of public policy, 
the use of the name of. the government in the pros- 
ecution of suits for the benefit of others, without 
sanction of law, is discountenanced by the court.°° 
Where there has been a recovery in the name of the 
nominal plaintiff, for the use of a beneficiary, the 
money cannot be attached as the property of the 
nominal plaintiff.°t However, it has been held that 
the nominal plaintiff has control of the suit,°? and 


54. Reisz v. Kansas City Southern 
R. Co., 148 ‘La. 929, 88 S 120; Smith 
v. Atlas Steam Cordage Co., 41 La. 
Ann. 1, 5 S 413; Willard v. Lugen- 
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cial bond of*a “collector of the port 
of New Orleans from the payment of 
one third of the judgment against 
them, on their paying or securing the 


[S§ 63-64 


that, upon voluntary dismissal by the nominal plain- 
tiff, the use-plaintiff is without legal right or au- 
thority to prosecute it to judgment for his own bene- 
fit. 63 

[§ 64] 3. Right To Sue in Name of Another®*— 
a. In General. Where the legal title to tangible 
property or a chose in action is in one person, and 
the beneficial title is in another,®® an action may be 
maintained in the name of the legal owner whenever 
it is necessary®® or material®’ for the protection of 
the beneficial owner’s interests.°® The action may 
be brought in the name of a party who has no in- 
terest, if there is a cause of action and he has the 
legal title.°® However, it is unnecessary to use the 
name of a nominal plaintiff to enforce a claim when 
there is nothing to prevent the maintenance of an 
action in the name of anyone legally entitled there- 
to.7° One without any beneficialinterest in a cause 
of action cannot maintain the action in the name of 
another.“! A full indemnity for costs must be fur- 
nished to the legal owner if required.’ The consent 
of the legal owner is necessary in order that the 
action may be maintained in his name,’* unless the 


[a] Illustration.—Where the treas- 
urer of a corporation paid the com- 
pany for shares which had been 
transferred to the order of a broker, 


buhl, 24 La. Ann. 18; Dayton v. Com- 
mercial Bank, 6 Rob. (La.) 17; Da- 
vis v. Taylor, 4 Mart. N. S. (La.) 134. 

55. Reisz v. Kansas City Southern 
Ry Co, 148 La. 929, 933533. S) 120: 

“Article 320, C. P. [providing that 
the defendant is authorized to refuse 
to answer if one pretending to act as 
attorney in fact does not annex to 
the petition a copy of the power of 
attorney], by the strongest kind of 
implication indicates that a suit may 
be brought in the name of an agent, 
if he disclose the name, etc., of his 
principal.” Reisz v. Kansas City 
Southern R. Co., supra. 

Actions in name of agent generali- 
‘ly see Agency §§ 594-608. 

56. Moore v. Bres, 18 La. Ann. 
483; Rawle v. Skipwith, 19 La. 207. 

[a] Reason for rule.—‘‘The prac- 
tice of suing for the use of another, 
is based upon the ground that who- 
“ever has the legal title and can sue 
for himself, may sue for the benefit 
of whom he pleases, in the same man- 
ner as he might dispose of the funds 
after judgment, if he sued in his own 
name.’’ Moore v. Bres, 18 La. Ann. 
483, 484. To same effect Rawle v. 
Skipwith, 19 La. 207. 

57. Reisz v. Kansas City Southern 
R. Co., 148 La. 929, 88 S 120. 

[a] Designation of use-plaintiff 
held sufficient.—In an action for dam- 
ages from fire caused by sparks from 
defendant’s locomotive, a petition al- 
leging that specified amounts of the 
damages claimed were due petitioner 
for the use and benefit of certain in- 
-surers, subrogees, and _ beneficiaries 
under policy contracts, and asking 
that it be decreed that they were 
beneficiaries and subrogees of the 
judgment, to which was annexed re- 
ceipts whereby plaintiff subrogated 
them to his rights, sufficiently showed 
that he was suing as representative 
or agent for the insurance companies. 
Reisz v. Kansas City Southern R. 
‘Co., 148 La. 929, 88 S 120. 


58. U.S. v. Union Bank, 8 La. Ann. 
888; Dayton v. Commercial Bank, 6 
Rob. Cua.) Lis Davis v. Taylor: 4 
Mart. N. S. (La.) 134. 

59. U.S. v. Union Bank, 8 La. Ann. 
388. 

60. U.S. v. Union Bank, supra. 

[a] Where an act of congress au- 


thorized the secretary of the treasury 
to discharge the sureties on the offi- 


residue, the act did not assign to the 
sureties the rights of the government 
against the parties who dealt with 
the collector officially, and an assign- 
ment made by the secretary of the 
treasury to the sureties, and his per- 
mission to sue in the name of the 
United States for their use was un- 
authorized by law, so that the court 
could not disregard the usees in the 
action and render a judgment for the 
nominal plaintiff, in this case the 
United States. U. S. v. Union Bank, 
8 La. Ann. 388. 

61. Dayton v. Commercial Bank, 6 
Robie Gas) aki< "Davis sv. “Lavlors <4 
Mart. N. S. (La.) 134. 

62. Moore v. Bres, 18 La. Ann. 483. 

638. Moore v. Bres, supra. 

Voluntary dismissal or nonsuit by 
nominal party generally see Dismiss- 
al and Nonsuit § 10. 

64. Particular actions in name of 
another see Agency §§ 594-608; As- 
signments §§ 173-184; Associations 
§§ 102-110; Beneficial Associations § 
91; Bills and Notes § 1084; Corpora- 
tions §§ 1444-1473; Covenants § 188; 
Fire Insurance §§ 629-660; Joint 
Stock Companies §§ 58, 59. 

Legality of agreements to carry on 
suit in name of legal owner at ex- 
pense of beneficial owner see Cham- 
very and Maintenance §§ 11-17, 38— 


65. See supra § 36. 

66. Conn.—Townsend Say. Bank vy. 
Todd, 47 Conn. 190. 

Ga. Hargraves v. Lewis, 6 Ga. 207; 
Fain v. Garthright, 5 Ga. 6. 

Ill.—Sumner v. Sleeth, 87 500: 

Mass.—Edgeworth Co. v. Wether- 
bee, 6 Gray 166. 

Mich.—Sisson v. Cleveland, etc., R. 
Co., 14 Mich. 489, 90 AmD 252. 

N. H.—Pike v. Pike, 24 N. H. 384; 
Gordon v. Drury, 20 N. H. 353; Webb 
Ve pteele; sion Ne. Ee i230) 4 

67. Fain v. Garthright,5 Ga. 6. 

68. Conn.—Townsend Say. Bank v. 
Todd, 47 Conn. 190. 

Ga.—Hargraves vy. Lewis, 6 Ga. 
207; Fain v. Garthright, 5 Ga. 6. 

Ill.—Sumner y. Sleeth, 87 Ill. 500. 

Mass.—Edgeworth Co. v. Wether- 
bee, 6 Gray 166. 


Mich.—Sisson v. Cleveland, etce., 
R. Co., 14 Mich. 489, 90 AmD 252. 
N. H.—Pike v. Pike, 24 N. H. 384; 


Gordon v. Drury, 20 N. H. 353; Webb 


v. Steele, 18 N. H. 230 


but which had by mistake not been 
charged to him, an action may be 
maintained in the name of the com- 
pany against the broker for the con- 
version of the shares upon his refusal 
to pay either the treasurer or the 
company. Edgeworth Co. v. Wether- 
bee, 6 Gray (Mass.) 166. 

69. Berry v. Gillis;)-172N. ap; 
43 AmD 584. 

70. Sands v. Delafield, 21 F. Cas. 
No. 12,304, 2 Paine 409. 

[a] Tllustration.— Where congress 
granted, by the act March 38, 1823 (6 
St. 287) to E and A, representatives 
of R, and to M, surviving assignee in 
bankruptcy of S, or to whomsoever 
should appear to the comptroller of 
the treasury to be entitled to his 
share, and to J, a certain sum in 
full satisfaction of their claim under 
an award, etc., one- third part of 
which sum is to be paid to each of 
said R, S, and J, or their legal rep- 
resentatives as‘above mentioned, pro- 
vided, that each of such parties shall 
relinquish to the United States all 
further claim on account of such 
award, and the several contracts on 
which such award was founded, it 
was held that S could not be entitled 
in his own right to any part of the 
money mentioned in the act, and that 
it was necessary to use his name to 
enforce rights of others to the money. 
Sands v. Delafield, 21 F. Cas. No. 12,- 
304, 2 Paine 409. 


71. Berry vy. Gillis, 17 N. H. 9, 43 
AmD 584. 
[a] Thus defendant may show 


that plaintiff of record is merely a 
nominal plaintiff and» that the person 
prosecuting the action has no bene- 
ficial interest in it. Berry v. Gillis, 
7 .N. H. 9,48 Am®D 584. 

72. Pierce v. Robie, 39 Me. 205, 63 
AmD 614; Pike v. Pike, 24 N. H. 384; 
Gordon y. rete & Ni. Et (353): Webb 
v. Steele, 13 N. 30. 

Security for spe generally see 
Costs § 482. + 

73. Fain v. Garthright, 5 Ga. 6; 
Manchester Bank vy. Fellows, 28 N. H. 
302; Swayze v. Coursen, 7N. J. L. 63. 

[a] The action will be dismissed 
for want of a plaintiff in court if it 
appears that plaintiff on the record, 
whose name is used without consent, 
is the real and not merely a nominal 
plaintiff. Manchester Bank v. Fel- 
lows, 28 N. H. 302 (where it was said 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 64-69] 


beneficial owner indemnifies him for ecosts™* and 
damages,’® when the courts wiil permit the action 
even against the legal owner’s protest.*® 

[§ 65] b. Control of the Action. The legal owner 
in whose name the action is maintained has no con- 
trol over the aetion.’* The courts will protect the 
person in interest from all improper interference by 
the persons in whose name the action is brought,‘® 
and the nominal plaintiff has no right to defeat or 
prejudice the action.*® 

[§ 66] c. Defenses. A plaintiff, although he sues 
as trustee of another, must, in a court of law, be 
treated in all respects as the party in the cause,*° 
and if there is a defense against the nominal plain- 
tiff, there is a defense against the cestui que trust.$+ 
But where a cestui que trust sues on a bond in the 
name of his trustee, if defendant were to plead 
plaintiff's bankruptey, it would be a good replication 
that he is suing merely as a trustee.*? 

[§ 67] d. Statutory Provisions. Under some stat- 
utes,®® where an interest is transferred in any ac- 
tion pending, it may be continued in the name of the 
original party, if the party to whom the transfer is 
made will indemnify the original party against the 
costs of the action. The transferee’s failure to 
furnish indemnity for costs ordered by the court 
under such a statute is good reason for dismissing 
the action.*® 

[§ 68] e. Under the Codes. In a jurisdiction 
where a code provision that a suit should be main- 
tained by a party really interested prevails,®® it 


fra §§ 69-71. 
action 87. 


that if plaintiff of record was mere- 
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Alabama Power Co. v. Hamil- 


[47 C.J.] 33 


has nevertheless been held that the beneficial owner 
may use the name of the person holding the legal 
title whenever necessary in a suit to recover money 
or property.s? The legal owner may ask to be in- 
demnified against costs,®* and he may be fully heard 
on the question of whether the beneficial interest is 
in the parties who claim it,S® but he has no right 
to control a suit so brought.?° 

[§ 69] 4. Real Party in Interest*®1—a. In Gen- 
eral. The various codes, in making provision with 
respect to parties to actions thereunder, substantial- 
ly adopted the rules as to parties which theretofore 
prevailed in courts of equity °? Accordingly, under 
the codes, with a few exceptions expressly specified 
which are practically the same in the different 
states,°? every action, whether ex delicto, ex con- 
tractu, or for the purpose of obtaining equitable re- 
lief, must be prosecuted in the name of the real 
party in interest.°* The provision to this effect is 
mandatory,®® and is liberally construed to effectuate 
its purpose.°® Where the statute provides for an 
exception to the rule, a plaintiff without interest 
must bring himself within its terms and the excep- 
tion will not be extended beyond the legislative 
intent, as shown by the terms and purpose of the 
statute.°? Defendant has the right to require that 
the action against him, if not in the name of a plain- 
tiff within one of the express exceptions, °8 shall be 
brought in the name of the real party in interest,°® 
so that he can avail himself of the defenses and 
counterclaims which he has against the real party 


Person with whom or in whose name 
a contract is made for 


ly a nominal plaintiff the 
would be allowed to proceed). 

[b] Proof of authority to use le- 
gal owner’s name.—Authority to use 
the name of the legal owner need 
not be shown until called for at the 


trial. Manchester Bank v. Fellows, 
28 IN. Hi: 302. 


74. Townsend Sav. Bank v. Todd, 
47 Conn. 190; Fain v. Garthright, 5 
Ga. ‘65-7. 

“No man has the right to use the 
name of a citizen without his con- 
sent, in such way as will subject him 
to loss or damage.” Fain v. Garth- 
right, supra. 

Bose Sumner v. Sleeth, 87 Ill. 500, 

76. Sumner v. Sleeth, supra. 

“Tt has long been the practice of 
courts of law to look through the 
nominal parties, to the rights of the 
real parties in interest.’”” Sumner vy. 
Sleeth, supra. 

77. Pierce v. Robie, 39 Me. 205, 63 
AmD 614; Pike v. Pike, 24 N. H. 384; 
Webb v. Steele, 13 N. H. 230. 

[a] Legal owner’s admissions 
made after he has ceased to have an 
interest are not evidence to defeat 
the action. Pike v. Pike, 24 N. H. 
384; Webb v. Steele, 13 N. H. 230. 
See Evidence §8§ 407, 408. 

Right of legal owner to dismissal 
ita see Dismissal and Nonsuit 
78. State v. Cavers, 22 Iowa 343. 

79. See Carter v. United Ins. Co., 
1 Johns. Ch. (N. Y.) 463 (bill in 
equity for relief to beneficial owner 
eee for adequacy of remedy at 
aw). 
ae Gibson v. Winter, 5 B. & Ad. 


81. Gibson v. Winter, supra. 

82. Lamb v. Vice, & W. 467, 
472, 151 Reprint 495. 

83. See Abatement and Revival §§ 
241-246. 

84. Asher v. St. Louis, etc., R. Co., 
89 Mo. 116, 1 SW 123. 

85. Asher v. St. Louis, etc., R. Co., 
supra. 

86. Real party in interest see in- 
sate esse es ee 


£44 CT 8] 


; 


sv 


ton 201) Ada, 62, ti) Smooer. Hx ED. 


Randall, 149 Ala. 640, 644, 42 S$ 870.. 


pole: the party suing is ‘the party to 
whom payment can legally be made 
and who can legally discharge the 
debtor, the action’ may be brought 
in his name, although the money, 
when collected, is not’ for his use, but 
for the use of some other person or 
persons, to whose use he is required 
to apply it, or to whom he is bound to 
pay it.’”? Ex p. Randall, supra. 

[a] “No distinction is made be- 
tween cases that are tried. without 
mention of the party for whose use 
the suit is brought, and those which 
specifically mention the use, and 
there is no reason why there should 
be any distinction. It is the right 
which the law protects, and if the 
party in whose name the suit is 
brought is fully indemnified against 
cost, no possible injury can occur to 
him by the conduct of the suit.’”” Ala- 
bama Power Co. v. Hamilton, 201 
Ala. 62, 66, 77 S 356.. See to same 
effect Mx p. Randall, 149 Ala. 640, 
42 S 870. 

88. Alabama Power Co. v. Hamil- 
ton, .,c01) Ala, 62,0 1. oO OGs MHI OD. 
Randall, 149 Ala. 640, 42 S 870. 

89. Ex p. Randall, supra. 

90. Ex p. Randall, supra. 

91. In particular actions or pro- 
ceedings see cross references ante p 
10 


Conformity of state and federal 

practice see Federal Courts § 133. 
92. Trompen v. Yates, 66 Nebr. 

525, 92 NW 647; Field v. Maghee, 5 

Paige (N. Y.) 539; Hoover v. Berry- 

hill, 84 N. C. 132. 

93. Actions by: 

Assignee in his own name see As- 
signments §§ 194-202. 

Executor or administrator see Execu- 
tors and Administrators 3§ 1807— 
1819, 1979 et seq. 

Guevdian see Guardian and Ward § 


Person expressly authorized by stat- 
ute see infra §§ 76-78. 


*By S. BOYD DARLING (8§ 69-75). 


benefit of 
another see infra §§ 72-75. 
Trustee of an express trust see in- 
fra §§ 72-75. 
94. See cases infra this section; 


andr ss. TO} aa. 
95. Ky.—Sayres v. ‘Whitehead, 3 
Ky. Op. 387. 


Mich.—Waters v. Schultz, 233 Mich. 
143, 206 NW 548. 
N. Y.—Haton v. Alger, 57 Barb. 179, 
10) Tathea7 New wy? 345]. 
Oh.—Cox v. Cincinnati Tract. Co., 
S2OF CMAR 487 
Griffin, 42 


Tex.—Birmingham  v. 
Rex: ql 

Wis.—Chase v. Dodge, 111 Wis. 70, 
86 NW 548. 

“The act is emphatic; it uses the 
Saxon word ‘must,’ (a verb which has 
not yet been twisted by judicial con- 
struction, like the words ‘may’ and 
‘shall,’ into meaning something else) 
to place beyond doubt or cavil, what 
it intended.’ WHaton v. Alger, supra. 

{a] Establishment of boundaries. 
—A petition to establish a boundary~ 
line is properly dismissed where 
plaintiff is shown to have no interest 
in the subject matter. Birmingham 
v. Griffin, 42 Tex. 147. 

96. Metropolitan L. Ins. Co. v. 
Fitzgerald, 137 Ark. 366, 209 SW 77. 

97. State Rs Comrs, y.” Atlantic 
vores Hine sR. *€o5 "56 ma, 525. 47s 


98. See infra §§ 76-78. 

99. Cal.—Giselman vy. Starr, 106 
Cal. 651, 40 P 8 

Mont. Lor secanaiee v. Boston, ete., 
Cons. Copper, etc., Min. Co., 29 Mont. 
428, 75 P 39. 

Nebr .—Levy v. 
Nebr. 348, 76 Nw 882 

N. Y.—Hays Vv. Hathorn, 
486; Collins v. McWilliams, 185 App. 
DIV. wee LZ. An3) -NUYisn 8505s ISelleys eit 
den, 16 Hun 346; Baton v. Alger, 57 
Barb, 179. {aft 47 N. Y. 345]; Bam- 
berger v. American Surety Co., 48 
Misc. 221, 96 NYS 665 [aff 109 App. 
Div. 917 mem, 96 NYS 665]. 

Okl.—Black  v. Donelson, 79 Okl. 
2095 L9a od 424 


ie ae 56 


ae Ne Ne 
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in interest,! and so that his payment to plaintiff or 
plaintiff’s recovery as against him will fully pro- 
tect him in the event of another action upon the 
If such defenses and counterclaims 
are open to defendant as against plaintiff, and de- 
-fendant is fully protected against further liability 
on the same cause of action, defendant cannot ob- 
ject on the ground that plaintiff is not the real party 
The code does not extend the remedy 
available to the real party in interest beyond the 
right to bring an action formerly existing at law 
or in equity;* nor does it affect his rights in law 
or in equity, the principles by which such rights 
are to be determined remaining unchanged ;° 
does it create in the owner of an equitable title 
any right to bring an action involving merely the 
legal title in the absence of equitable grounds for 


same cause.” 


in interest.® 


1. Ark.—St. Louis Southwestern 
R. Co. v. Gramling, 97 Ark. 353, 133 
SW 1129. 

Cal.—Giselman v. Starr, 106 Cal. 
651, 40 P 8. 

Ind.—Deuel v. Newlin, 131 Ind. 40, 
30 NE 795. 

Kan.—Rullman y. Rullman, 81 Kan. 
521, 106)P 52. 

Minn.—Elmquist  v. 
Minn. 305, 47 NW 970. 

N. Y.—Allen v. Brown, 44 N. Y. 228. 

Okl.—Black vy. Donelson, 79 Okl. 
2995193 424, 

Or.—Blaser v. Fleck, 96 Or. 187, 
£90,189. 2 637. 5 

“The purpose of the statute is read- 
ily discernible,.and the right [of the 
defendant to have a cause of action 
against him prosecuted by the real 
party in interest] is limited to its 
purpose.” Giselman v. Starr, 106 Cal. 
651. 657, 40 P 8 (per Henshaw, J.). 

“The statute requiring that every 
action shall be prosecuted in the 
name of the real party in interest 
(Section 27, L. O. L.) was enacted for 
the benefit of a party defendant, to 
protect him from being again har- 
assed for the same cause. But if not 
cut off from any just offset or coun- 
terclaim against the demand, and a 
judgment in behalf of the party su- 
ing will fully protect him when dis- 
charged, then is his concern at an 
end.” Blaser v. Fleck, supra. 

2. Ala.—Hall v. Henderson, 126 
Ala. 449, 28 S 531, 85 AmSR 53, 61 
LRA 621. j 

Ariz.—Costello v. Cunningham, 16 
Ariza 44,0 LAT! PA (Ol: 

106: ‘Cal: 


Markoe, 45 


Cal.—Giselman v. 
651, 40 P 8. 
INiy Sts, James, Co.) v: Security 
Trust, etc., Ins. Co., 82 App. Div. 242, 
81 NYS 739 [aff 178 N. Y. 560 mem, 

70 NE 1108 mem]. 
79 Okl. 


; Okl.—Black v. 
299s Od Lee a2 4: 

Or.—Lentz v. Oregon Growers’ Co- 
op. Assoc., 116 Or. 683, 242 P 826; 
Blaser v. Fleck, 96 Or. 187, 189 P 637. 

Wis.—Gross v. Heckert, 120 Wis. 
OA eo20n 9 ENIW. 952, 

3. Ala.—Bibb v. Hall, 101 Ala. 79, 
14 S 98; Tilley v. Harrison, 91 Ala. 
295, 8 S 802. 

Cal.—Los Robles 
Stoneman, 146 Cal. 
Giselman v. Starr, 106 Cal. 651, 40 
P 8; White v. The Mary Ann, 6 Cal. 
462, 65°-AmD 528. 

Kan.—Southern Pac. Co. v. Lara- 
bee, 89 Kan. 608, 132 P 205; Rullman 
vee Rullman, 81 Kan: 521, 106 PB. 52) 
Greene v. McAuley, 70 Kan. 601, 79 
P 133, 68 LRA 308. 

Minn.—Elmquist v. Markoe, 45 
Minn. 305, 47 NW 970. 

Mo.—Chouteau_v. 100 
Mo. 406, 13 SW 877. 

N. Y.—Hays v. Hathorn, 74 N. Y. 


Starr, 


Donelson, 


Water Co. v. 
203,08 Uo ees BOO, 


Boughton, 


486; Hunter v. Allen, 106 App. Div. 
557, 94 NYS 880; American Exch. 
Nat. Bank v, Yorkville. Bank, 122 


‘Misc. 616, 204 NYS 621 [aff 206 NYS 


PARTIES 


nor 


the eode.t? 


879 mem]; Moppar v. Wiltchik, 56 
Misc. 676, 107 NYS 594. 

N. D.—Seybold v. Grand Forks Nat. 
Bank, 5 N. D. 460, 67 NW 682. 

Okl.—Black vy. Donelson, 79 Okl. 
299, 193 P 424. 

Or.—Lentz v. Oregon Growers’ Co- 
op. Assoc., 116 Or. 6838, 242 P 826; 
Blaser v. Fleck, 96 Or. 187, 189 P 
637; Sturgis v. Baker, 43 Or. 236, 
241,72 BP T44. ce 2 ‘ 

Wis.—Chase v. Dodge, 111 Wis. 70, 
86 NW 548. 

“All that the debtor is interested 
in is protection against a second ac- 
tion on the same claim.” Seybold v. 
Grand Forks Nat. Bank, 5 N. D. 460, 
467, 67 NW 682. 

“Tt is beyond question that a recov- 

ery will bar another action for the 
same cause,,and whenever a defend- 
ant is thus protected, he has no right 
to make the objection which is here 
set up” that the action is not brought 
by the real party in interest. White 
v. The Mary Ann, 6 Cal. 462, 65 AmD 
523. 
“The statute requiring that every 
action shall be prosecuted in the 
name of the real party in interest was 
enacted for the benefit of a party 
defendant, to protect him from being 
harassed for the same cause. But if 
not cut off from any just offset or 
counter-claim against the demand, 
and a judgment in behalf of the par- 
ty suing will fully protect him when 
discharged, then is his concern at an 
end. This is the test as to whether 
such a defense is properly inter- 
posed.” Sturgis v. Baker, supra. 

“In this case a judgment in favor 
of plaintiff would protect the defend- 
ants from further suits by the own- 
ers of the lots as to the same matter. 
This is all that defendants are en- 
titled to, or that they have a right to 
expect.” Los Robles Water Co, v. 
Stoneman, 146 Cal. 203, 210, 79 P 880. 

“This suggests what we conceive 
to be the true rule, of general, if not 
of universal, application, that so far 
as affects the question of the right of 
the plaintiff to maintain the action 
the only inquiry open to the defend- 
ant is whether the plaintiff has such 
title to the note that a payment made 
to him would be.a complete protec- 
tion to defendant from any further 
liability.” Greene v. McAuley, 70 


‘Kan. 601, 607, 79 P 133, 68 LRA 308. 


“A recovery by plaintiff will fully 
protect the defendants, and they have 
no interest in the equities between 
him and his assignor, unless an in- 
quiry into the subject had become 
material upon the right of interpos- 
ing some defence or counterclaim 
against the assignor.” Elmquist v. 
Markoe, 45 Minn. 305, 307, 47 NW 970. 

4. Barrielle v. Bettman, 199 Fed. 


838; Chipman v. Montgomery, 63 N. 
Y. 221, 230; Galpin v. Lamb, 29 Oh. 
St. 529, 536. 


“The code does not give such right 
of action. The rules of the code in 


oo Rane 
of 
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such action.® Jn some states the provision requiring 
actions to be brought by the real party in interest 
is restricted to actions on contracts for the payment 
of money,’ and such a statute does not authorize 
the real party in interest to sue on a promise in 
writing to another to do some particular act or to 
perform some duty,® or to sue on a judgment re- 
covered in another’s name,® or on an official bond 
made payable to the state or public officer thereof.1° 
A statute designating and permitting one not a 
party in interest to sue does not prevent those who 
are parties in interest from suing.'? Plaintiff’s right 
to bring action under the code provision is not af- 
fected in any way by the repeal of other statutes 
similar in their terms but which are independent of 


[§ 70] b. Nature of Interest—(1) In General. 


respect to parties ‘are substantially 
the same as those which prevailed in 
equity before the adoption of the 
code. Where no right of action exist- 
ed in a party either at law or in 
equity, the code does not create one.” 
Galpin v. Lamb, supra. 

“Although the distinction between 
actions at law and suits in equity is 
abolished, the distinguishing features 
of the two classes of remedies, legal 
and equitable, are as clearly marked 
and rigidly observed as they ever 
were, and this is essential to the ad- 
ministration of justice in an orderly 
manner and the preservation of the 
substantial rights of suitors.” Chip- 
man v. Montgomery, supra (per Al- 
len, J.) 

5. Myers v. Davis; 220N. Y. 4895 
Peck v. Newton, 46 Barb. (N. Y.) 173. 
a eek bac Vv. Means, 22. Mo. ‘ 

“The code has not changed the 
rights of parties, but only provided 
new remedies for their enforcement; 
it has not abolished the distinction 
between equitable and legal rights, 
but the distinction between legal and 
equitable remedies, so far, at least, 
as to provide that one form of suit 
shall be used for the enforcement of 
both classes of rights. The case 
made upon the record was for legal 
relief; but the case made by the 
plaintiffs, in proof, was of a different 
character. It was the duty of the 
trustee to protect the legal owner- 
ship from violation, and to preserve 
the property for the use of the par- 
ties beneficially interested as they 
should respectively become entitled; 
and if, as before remarked, there 
were any obstacles in the way of 
the legal remedy, or the trustee re- 
fused to do his duty, then, upon a 
proper case stated, and proper parties 
being made, the courts would, in a 
civil suit under the code, afford relief 
according to the principles of equity; 
and the present judgment can not be 
pleaded in bar of any equitable re- 
lief that shall be thus sought by the 
wife.” Richardson v. Means, supra. 
_ [a] Conversion.—Where a_ slave 
is conveyed to a trustee to be held 
in trust for the use of a married 
woman for life and upon her death 
for the use of her children, the wife 
cannot maintain an action for the 
conversion of the slave. Richardson 
v. Means, 22 Mo. 495. 

7. See statutory provisions. 

8. Sullivan v. Louisville, ete., R. 
Co., 188 Ala. 650, . S 694; Henley 
v. Bush, 83 Ala. 686; Skinner v. Be- 
dell, 32 Ala. 44. 

9. Wolffe v. Eberlein, 74 Ala. 99, 
49 AmR 809; Lovins v. Humphries, 
67 Ala. 437; Masterson v. Gibson, 56 
Ala. 56; Johnson v. Martin, 54 Ala. 


271; Smith v. Harrison, 33 Ala. 706. 
10. Morrow v. Wood, 56 Ala. 1. 
11. Stackpole v. Pacific Gas, ete., 


Co., 181 Cal. 700, 186 P 354. 
12. Long v. Heinrich, 46 Mo. 603. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 70-71] 


A “real party in interest” is one who has an actual 
and substantial interest in the subject matter, as 
distinguished from one who has only a nominal in- 
terest,!* having reference not merely to the name 
in which the action was brought, but to the facts 
He must be the present 
owner of the right sought to be enforced,?® even 
though his ownership is of the nature of a special 
property!® or equitable interest” in the subject 
One who has neither the legal 
nor equitable title is not a party in interest,t® and 
where the statute requires that “every action must 
be prosecuted in the name of the real party in in- 
terest,”’!° a real party in interest who loses his in- 
terest after bringing the action is disqualified to 
prosecute it further under the statute.*° 
interest is whether plaintiff is in a position to re- 
lease and discharge defendant from the liability 
upon which the action is grounded,*! or whether a 


as they appear of record.'* 


matter of the suit. 


13. U. S—Lewis v. Cincinnati 
Fifth-Third Nat. Bank, 274 Fed. 587; 
Inman yv. Seaboard Air Line R. Co., 
159 Fed. 960 

‘Ala.— Yerby v. Sexton, 48 Ala. 311. 

Alaska.—Dryden vy. Sewell, 2 Alas- 
ka 182. 

Ark.—Crawford County Bank _v. 
Baker, 95 Ark. 438, 130 SW 556; Wil- 
liams v. State, 37 Ark. 463. 

Cal.—Simpson v. Miller, 7 Cal. A. 
248, 94 P 252. 

Colo.—Walker v. Steel, 9 Colo. 388, 
12 P 423; Austin v. Snider, 17 Colo. 
AmaO OS) dia. 

Ind.—Indiana, etc., R. Co. v. Adam- 
son, 114 Ind. 282, 15 NE 5; State v. 
Ruhiman,, 131° Ind. 17,41. NE ‘793% 
Sullivan v. Miami County, 85 Ind. A. 
287, 149 NE 94. 

Iowa.—Des Moines v. Polk County, 
107 Iowa 525, 78 NW 249; Phillips v. 
Bush, 15 Iowa 64. 

Kan.—J. C. Bohart Commn. v. 
Buckingham, 62 Kan. 658, 64 P 627; 
Tracy v. Gunn, 29 Kan. 508. 

Ky.—Gay v. Jackson County Bd. of 
Education, 205 Ky. 277, 265 SW 772; 
Taylor v. Hurst, 186 Ky. 71, 216 Sw 
95; Illinois Cent. R. Co. v. Matthews, 
114 Ky. 973, 72 SW 302, 24 KyL 1766, 
102 AmSR 316, 60 LRA 846. 

eaten v. City Bank, 1 Rob. 
470. 

Mich.—Watson v. Watson, 49 Mich. 
540, 14 NW 489. 

Mo.—Dickey v. Porter, 203 Mo. 1, 
101 SW 586; State v. Hawes, 177 Mo. 
360, 76 SW 653; Mexico First Nat. 
Bank v. Ragsdale, 158 Mo. 668, 59 
SW 987, 81 AmSR 332: Dodson v. 
Lomax, 113 Mo, 555, 21 SW 25; Wil- 
liams v. Whitlock, 14 Mo. 552; New 
England L. & T. Co. v. Brown, 59 Mo. 
A. 461. 

Mont.—Holt v. Custer County, 75 
Mont. 328, 243 P 811. 

Nebr.—Shull v. Barton, 56 Nebr. 716, 
17 NW 132, 71 AmSR 698; Kinsella 
v. Sharp, 47 Nebr. 664, 66 NW 634; 
Linton v. Baker, 1 Nebr. (Unoff.) 
896, 96 NW 251. 

N. M. —Conway v. Carter, 11 N. M. 
419, 68 P 941. 

N. Y.—Barnes v. Klug, 129 App. 
Div. 192, 113 NYS 325; Hall v. Frith, 
51 Misc. 600, 101 NYS’ 31; De Witt v. 
Chandler, 11 AbbPr 459. 

N. C.—Ravenal v. Ingram, 131 N, C. 
549, 42 SE 967. 

N. D.—Randall v. Johnstone, 25 N. 
D. 284, 141 NW 352; Galbraith v. 
Payne, 12 N. D. 164, 96 NW 258. 

Tex.—Collins v. Herd, (Civ. A.) 295 
SW 216. 

Utah.—tTripler v. Mt. Pleasant 
Commercial, ete., Bank, 21 Utah 313, 
61a 25. 

Wash.—Schreiner vy. 26 
Wash. 563, 67 P 219. 

Wis.—Gross v. Heckert, 120 Wis. 
314, 97 NW 952. 

[a] Fees earned by a salaried of- 
ficer.— When the fees earned by a sal- 
aried officer of a,city are to be paid 


Stanton, 


PARTIES 


defendant.?? 


in interest.?° 


A test of 


stitute one a 


into the city treasury, the city, un- 
der the general principles of the code, 
is the real party in interest in a suit 
to recover the fees from a county 
owing them. Des Moines v. Polk 
County, 107 Iowa 525, 78 NW 249. 

[b] Fraudulent representations.— 
Where B, in selling certain lands to 
P, made fraudulent representations 
as to the lands, and where at P’s re- 
quest the title was conveyed by B to 
EK. E. P., who by agreement with P 
was to hold the lands as security for a 
debt due from P to EK. E. P., it was held 
that P is the real party in interest 
in an action against B for damages 
because of his fraudulent representa- 


tions. Phillips v. Bush, 15 Iowa 64. 
{c] Baggage of a traveling sales- 
man.—A traveling salesman of a 


wholesale house, although not the 
owner of the goods which he checks 
as his baggage, may sue the railway 
company as carrier for their loss if 
the damage will in effect fall on him. 
Illinois Cent. R. Co. v. Matthews, 114 
Ky. 973, 72 SW 302, 24 KyL 1766, 102 
AmSR 316, 60 LRA 846. 

[d] Reformation of sheriff’s deed. 
—A sheriff who, by mistake, has in- 
serted a wrong description in his 
deed for land sold by him under a 
mortgage foreclosure is the proper 
party to sue to have it reformed in- 
asmuch as he would be liable in .dam- 
ages for the consequence of the mis- 
take. Dodson vy. Lomax, 113 Mo. 555, 
21 SW, 25. 

14. Perley v. Heath, 201 Iowa 11638, 
208 NW 721; Longstreet v. Mecosta 
County, 228 Mich. 542, 200 NW 248; 
McDowell-v. State Reformatory War- 
den, 169 Mich. 332, 1835 NW 265; East- 
ern State Hospital v. Graves, 105 Va. 
151. 52 SE 837, 3 LRANS 746, 8 Ann 
Cas 701. . 

15. Whiteman v. Taber, 205 Ala. 
319, 87 S 353; Oman v. Southern 
Constr., etc., Co., 213 Ky. 818, 281 SW 
1002; Blount v. Johnson, 165 -N: C. 
25, 80 SE 882; Boyd v. Royal Ins. 
Col ON LE Ce oie LO. Eo So. 

16. St. Louis, ete., RyCo. v. Laylor; 
57 Ark. 136, 20 SW 1083; St. Louis, 
etc., R.»Co.-v:. Bigss,: 50. Arka 169, 6 
SW 724; Foster v. Capital Gas, etc., 
©O.,), £257 Karns: 6747 265 (P vsls"\ Engel 
v. Scott, etc., Lumber Co., 60 Minn. 
39, 61 NW 825; Carter v. Pohl, (Mo. 
A.) 4 SW(2d) 494; Buddington v. 
Mastbrook, 17 Mo. A. 577, 

[a] Purchaser of property, al- 
though he has not paid for it, may be 
the real party in interest. St. Louis, 
etc., R. Co. v. Taylor, 57 Ark. 136, 20 
SW 1083. 

[b] Lessee of personal property, 
which he is under obligation to re- 
turn to the lessor in good condition 
at the end of the term, has a special 
property in it sufficient to make him 
a real party in interest. St. Louis, 
etc., R. Co. v. Biggs, 50 Ark. 169, 6 
SW 724. 

[ce] Mortgagor in possession.—A 
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judgment for plaintiff when discharged will protect 
If plaintiff has a real interest in the 
cause of action independent of other interests which 
he holds as assignee?* or trustee,?* his independent 
interest is sufficient to support the action. 
other hand, a person having no real interest in the 
subiect matter of the suit cannot maintain his action 
on the ground that he is representing a number of 
persons having interests therein and that a decree 
will prevent multiplicity of suits by the persons 
It is immaterial that the action was 
brought in the trade name of the real party in in- 
terest rather than in his individual name,?°® or that 
complainant intends voluntarily to surrender the 
fruits of the suit to another.?? 

[§ 71] (2) Ownership of Legal Title.*® 
beneficial ownership without legal title may con- 
“real party in interest” within the 
meaning of the code,*® legal title in plaintiff is 


On the 


While 


mortgagor of a chattel who retains 
the possession thereof with the con- 
sent of the mortgagee may sue in 
trover a stranger who has converted 


it. Buddington vy. Mastbrook, 17 
Mo. A. 577. 
17. U. S—Cobb v._ Interstate 


Mortg. Corp., 20 F.(2d) 786 


Cal.—Page v. Garver, 146 Cal. 517, 
80 P 860; Trubody v. Trubody, 137 
Cal. 172, 69 P 968. 


Jowa.—Rice v. Savery, 22 Iowa 470. 
Ky.—Campbell v. White, 1 Ky. Op. 


407. 

Mo.—Chouteau v. Boughton, 100 
Mo. 406, 13: SW 877. 

Va. ood) Vv. BAM 135 War 235, 


117 SE 603. 

[a] Right to recover land.—(1) 
The widow of an intestate is entitled 
to prosecute a suit to recover land 
conveyed by the intestate in his life- 
time through the fraudulent repre- 
sentations and undue influence of the 
grantee. Page v. Garver, 146 Cal. 
577, 80 P 860. (2) The heirs may 
bring suit to set aside a deed made 
by intestate. Trubody v. Trubody, 
137 Cal. 172, 69 P 968. 

[b] Right to assets of estate.— 
When the executor is the legatee he 
is the real party in interest in an ac- 
tion on a note given to the testator. 
Campbell v. White, 1 Ky. Op. 407. 

18. State v. Holt, 163 Ind. 198, 71 
NE 653; Gillispie v. Ft. Wayne, etc., 
R. Co., 12 Ind. 398; Quaker Realty 
Co. v. Labasse, 131 La. 996, 60 S 661, 
AnnCas1914A 1073; Chrisman-Saw- 
yer Banking Co. v.. Independence 
Wool Mfg. Co., 168 Mo. 634, 68 SW 


1026; Nichols v, Gross, 26 Oh. St. 425. 
19. See statutory provisions. 
20. Matthews v. Cantey, 48 S. C. 


588. 26 SE 894. 

21. Broderick vy. Puget Sound 
SS pad ete., Co., 86 Wash. 399, 150 P 

22. See supra § 69. 

23. Rapp v. Linebarger, 149 Iowa 
429. 128 NW 555. 

24. Lawrence v. Beattie, 209 Mich. 
128, 176 NW 570. 

25. Dryden v. Sewell, 2 Alaska 
182, 188; Waseca Bank v. McKenna, 
32 ‘Minn. 468, 21 NW 556; Ramseur 
v. Whelchel, 70 S. C. 145, 49 SH 228. 

“The real party in interest, with- 
in the meaning of the Code, is the 
person who will be entitled to the 
benefits of the action if successful; 
one who is actually and substantially 
interested in the subject-matter, as 
different from one who has only a 
nominal, formal, or technical interest 


in or connection with it.’ Dryden v. 
Sewell, supra. 

26. William Walker Impl. Co. v. 
Ellis, 121 Kan. 405, 247 P 637. 

27. yen ees v. Taber, 205 Ala. 
319, 87 S 35 

28. Right. of beneficial owner to 
sue in name of legal owner see su- 
pra § 51. 

29. See supra § 70. 
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generally held to be sufficient in itself to support the 
action,®° although there is some authority to the 
Title to the cause of action may be 
distinct, however, from title to property involved 
in it, in which case one having title to the cause 


contrary.3+ 


of action is the party in interest 


person having title to the property. 


that plaintiff has legal title, it is 


PARTIES 


rather than the 
32 Tf it appears 
immaterial that 


30. U. S.—Wesson v. Galef, 286) 131 Mo. 650, 32 SW 1132; Young v. 
Fed. 621; Kent v. Dana, 100 Fed. 56,} Hudson, 99 Mo. 102, 12 SW 632; Hly 
40 CCA 281. Vv. Porter, /58 Mo, 1585) Peters ve) St- 

Ala.—Ex p. Randall, 149 Ala. 640, | Louis, ete., R. Co., 24 Mo. 586; Webb 
42 S 870; Carpenter v. Greene Coun- |v. Morgan, 14 Mo. 428; Keeley v. In- 
ty, 130 Ala. 613, 29 S 194; Hall v.| demnity Co. of America, (Mo. A.) 7 
Henderson, 126 Ala. 449, 28 S 531, 85 | SW(2d) 484; Swift v. Wabash R. Co., 
AmSR 58,61 LRA 621; Rice v. Rice, | 149 Mo. A. 526, 131 SW 124; Willison 


106 Ala. 636, 17 S 628; Bibb v. Hall, 
101 Ala. 79, 14 S 98; Tilley v. Harri- 
son, 91 Ala. 295, 8 S 802; Govern- 
ment St. Lumber Co. v. Ollinger, 18 
Aa AL 518. DAS) AT. 

Ariz.—Sroufe v. Soto, 43 P 221. 

Cal.—Los Robles Water Co. v. 
Stoneman, 146 Cal. 203, 79 P 880; 
Cortelyou_ v. Jones;.132 Cal: 131, 
P 119; Herman v. Hecht, 116 Cal. 
5b3, 4842 611; .Giselman v.Starr; 
LOGwECale Gols 400° P Ms Se Robye liv: 
Oresons Pacis Re uv Co:54938."Cals “490; 
497. esomck- va00s, O'Connor Vv. Tr- 
vine, 74 Cal. 435, 16 P 236; Walk- 
er v. McCusker, 71 Cal. 594, 12 P 723; 
Ginocchio v. Amador Canal, etc., Co., 
Guna 4935.37 P29"  iwePherson ty. 
Weston,’ 64 Cal. 275, 30 P 842; Wet- 


more -v. San Francisco, 44 Cal. 294; 
Gradwohl -v. Harris, 29 Cal.’ 150; 
White v. The Mary Ann, 6 Cal. 462, 


65 AmD 523; Ingham v. Weed, 5 
Cal. Unrep. Cas. 645, 48 P 318. 

Colo.—Koch v. Story, 47 Colo. 335, 
107 P 1093; Central City First Nat. 
Bank v. Hummel, 14 Colo. 259, 23 P 
986, 20 AmSR 257, 8 LRA 788; Bas- 
sett veotnman, 7 Coloy 270,632) 3835 
Gomer v. Stockdale, 5 Colo. A. 489, 
aM) 1B? BEI 
Bron C.—Phillips v. Kepler, 47 App. 

e 

Ind.—Hardin v. Helton, 50 Ind. 319; 
Robbins v. Cheek, 32 Ind. 328, 2 Am 
R 348; Baxter v. Moore, 56 Ind. A. 
472, 105 NE 588. See Butler v. Stur- 
ges, 6 Blackf. 186 (giving the rule 
prior to the code). 

Jowa.—Dorr Cattle Co. v. Jewett, 
116 Iowa 93, 89 NW 109; Abell Note 
Brokerage, ete., Co. v. Hurd, 85 Iowa 
559, 52 NW 488; Cassidy v. Wood- 
ward, 77 Iowa 354, 42 NW 319; Vi- 
mont v. Chicago, etc., R. Co., 64 Iowa 
bas LeINiWers de 2d INIWeo Searing we 
Berry, 58 Iowa 20, 11 NW 708; Knad- 
ler v. Sharp, 36 Iowa 232; Cottle v. 
Cole, 20 Iowa 481; Allen v. New- 
berry, 8 Iowa 65; Fear v. Jones, 6 
pore, 169; Farwell v. Tyler, 5 Iowa 
Doos 

Kan.—McMahoan v. Noble, 83 Kan. 
749, 112 P 600; Rullman v. Rullman, 
81 Kan. 521, 106 P 52; Greene v. Mc- 
Auley, 0) Kane 601, 79) (PP 133,768 
LRA 308; Manley v. Park, 68 Kan. 
400, 75 P 557, 66 LRA 967, 1 AnnCas 
832 [overr Stewart v. Price, 64 Kan. 
LOO dos, 64 TRA Fis Skrapp 
v.. Eldridge, 33 Kan.--106, 5 P 372; 
Linney v. Thompson, 3 Kan. A. 718, 
45 P 456: 

Ky.—Gilman v. German Lith. Stone 
Cos t52> Ky. 606, 153 Sw 996: Tli- 
nois Cent. R. Co. v. Hicklin, 131 Ky. 
624, 115 SW 752, 23 LRANS 870; Mc- 
Brayer v. Dean, 100 Ky. 398, 38 SW 
508, 18 Kyl 847. 


Minn.—Struckmeyer v. Lamb, 64 
Minn. 57, 65 NW 930; Minnesota 
Thresher Mfg. Co. v. Heipler, 49 
Minn. 395, 52 NW 33; Anderson v. 
Reardon, 46 Minn. 185, 48 NW 777; 
Elmquist v. Markoe, 45 Minn. 305, 47 
NW 970; Vanstrum v. Liljengren, 37 


Minn. 191, 33 NW 555; Winona, etc., 
Rey Cos vests Paul Pete Rie Cone 28 
Minn. 359; Castner v. Austin, 2 Minn. 
44. 


Mo.—Hartmann v. Owens, 293 Mo. 
508, 240 SW 113; 


Guerney v. Moore, J 


v. Smith; 52 Mo. A. 133. 

Nebr.—Huddleson v. Polk, 70 Nebr. 
483, 97 NW 624; Meeker v. Waldron, 
62 Nebr. 689, 87 NW 539; Alexander 
v. Overton, 36 Nebr. 503, 54 NW 825; 
McWilliams v. Bridges, 7 Nebr. 419; 
Commercial State Bank v. Rowley, 2 
Nebr. (Unoff.) 645, 89 NW 765. Con- 
tra Hoagland v. Van Etten, 23 Nebr. 
462, 36 NW 755, 22 Nebr. 681, 35 NW 
869. 

N. Y.—St. James Co. v. Security 
Trust; ete., 'Co., V735N., ¥. O60 mem, 70 
NE 1108 mem [aff 82 App. Div. 242, 81 
NYS 739]; Lawrence v. Greenfield 
Cones Churnchy 164) No -yYes15). 538° NB 
24; Thompson*v. Whitmarsh, 100 N. 
Y¥. 35, 39, 2 NE 273; Sheridan v. New 
York, OSaNa We oOs Eaton v. Alger, 47 
N. Y. 345 [overr Haton v. Alger, 57 
Barb. 179]; Meeker v. Claghorn, 44 
N. Y. 349; Allen v. Brown, 44 N. Y. 
228; Cummings v. Morris, 25 N. Y. 
625; Hunter v. Allen, 106 App. Div. 
557, 94 NYS 880; Brown v. Powers, 
53 App. Div. 251, 65 NYS 733; Fried- 
man vy. Schulman, 46 Misc. 572, 92 
NYS 801; Linden v. Brustein, 23 
Mise. 655, 52 NYS 120. 

War Eve. 


N. D.—Commercial Bank 
River Valley Nat. Bank, 8 N. D. 382, 
79 NW 859; Seybold v. Grand Forks 
Nat. Bank, 5 N. D. 460, 67 NW 682. 


Ehret Ae v. Stanley, 29 Oh. St. 
oO. 
Or.—Falconio v. Larsen, 31 Or. 137, 


48 P 703, 37 LRA 254. 

Philippine.—American Express Co., 
Ine. v. Natividad, 46 Philippine 207. 

S. C.—Cousar v. Heath, 80 S. C. 466, 
61 SE 973; Wylie v. Ohio River, etc., 
R. eos 48 S. C. 405, 26 SE 676. 

S. D.—Citizens’ Bank v. Corkings, 
pee D. 614, 70 NW 1059, 62 AmSR 

Tex.—Moye v. Houston Oil Co., 
(Civ. A.) 260 SW 294; Greenlee v. 
Texas Cons. Oil Co., (Civ. A.) 241 SW 
pee one Antonio v. Reed, (Civ. A.) 

Utah. Oi ines v. Rio Grande West- 
ern R. Co., 9 Utah 228,.33 P 1042. 

Wash.—Riddell v. Prichard, 12 
Wash. 601, 41 P 905; McDaniel v. 
Pressler, 3 Wash. 636, 29 P 209. 

Wis.—Brossard v. Williams, 114 
Wis. 89, 89 NW 832; Chase v. Dodge, 
111 Wis. 70, 86 NW 548; Anderson v. 
Johnson, 106 Wis. 218, 82 NW 177; 
Crowns v. Forest Land Co., 99 Wis. 
108, 74 NW 546. Contra Robbins v. 
Deverill, 20 Wis. 142. 

“The ‘real party in interest’ is held 
to mean the person in whom the legal 
title to the claim in suit is vested.” 
Central City First Nat. Bank v. Hum- 
mel; 14)'Colo.) 259;92%5, 23° 2 986, 20 
AmSR 257, 8 LRA 788. 

“Whenever a party has the legal 
title, if he is a party to whom pay- 
ment can legally be made, and who 
can legally discharge the debtor, the 
action may be brought in his name, 
although the money, when collected, 
is not for his use.” Hirschfelder v. 
Mitchell, 54 Ala. 419, or 

“As the plaintiff had the legal 
title, it did not concern the defendant 
whether he [the plaintiff] held it in 
trust for Mrs. Townsend or not. So 
far as concerned the defendant, he 
was the real party in interest, and 


—s 


his interest is merely colorable;?2 
his title in trust for himself and others,?* or upon 
an understanding that he will grant a certain benefit 
to another;*>® that he had taken legal title to aid 
another to escape payment of taxes;*° that another 
may be entitled as against plaintiff to the fruits 
of action;** that such other is unacquainted with 


[§ 71 


that he holds 


might sue in his own name.” Anson 
nes Pownsend, Ws Cale e456 40 set ommiee 


[al] Changes in judicial opinion.— 
(1) The prevision of the Iowa code as 
to the real party in interest was ‘first 


construed -,-» tO mean, thei party. 
having the legal title or interest. 
Harwell viel yler, 5 (Lowa wosb. Sut, 


afterward, it was held to mean the 
party having the beneficial interest, 
as contradistinguished from the mere 
holder of the Jegal title. Conyngham 
v. Smith, 16 Iowa.,471. And subse- 
quently it was held that the party 
holding the legal title of a note or 
instrument may sue on it though he 
be an agent or trustee, and liable to 
account to another for the proceeds 
of the recovery, but he is open in 
such cases to any defense which ex- 
ists against the party beneficially in- 
terested; or, the party beneficially in- 
terested, though he may not have the 
legal title, may sue in his own name.” 
Knadler v. Sharp, 36 Iowa 232, 236. 
(2) In Kansas it was held that the 
legal title is sufficient. Krapp v. Eld- 
ridge, 33.Kan. 106, 5 B Si 22 bhis 
doctrine in a later case was rejected 
by a divided court in favor of the 
doctrine that the beneficial ownership 
is necessary. Stewart v. Price, 64 
Kan. 191, 67 P 553, 64 LRA 581. (4) 
The latter doctrine was in turn re- 
jected by a unanimous court and the 
earlier doctrine restored to favor. 
Manley v. Park, 68 Kan. 400, 75 P 
557, 66 LRA 967, 1 ArnnCas 832. (5) 
In New York it was held that plain- 
tiff, who had the legal title, could not 
maintain the action, “‘[because] not 
the real party in interest.’ Allen v. 
Brown, 44 N. Y. 228; Eaton v. Al- 
eer, 5) Barbs sGN. 2 )1 1009 Late 4 eNe 
BR Killmore v. Culver, 24 Barb. 
GN: Yi.) “6565 Clarks ve Bhillips sen 
HowPr (N. Y:) 87. 

31. Lawyer v. Post, 109 Fed. 512, 
47 CCA 491; Gruber v. Baker, 20 Nev. 
453, 23 P 858, 9 LRA 302; Ravenal v. 
ingeram,” 13t= Nie Cs 540re 42S hy Sone 
But see Smith v. Logan, 18 Nev. 149, 
1 P 678 (holding that plaintiff hav- 
ing legal and equitable title may sue, 
even though he is under obligation 
to convey to another after the suit). 

[a] Title placed in plaintiff to sue 
for owner.—Where two cotenants 
separately convey their interest in 
land, a subsequent deed from one of 
them, conveying to the other all his 
interest and title in the land, for the 
expressed purpose of enabling the 
grantee to sue in her own name to 
set the first deed aside for fraud, and 
recover all the land, and providing 
that, in the event of recovery, such 
grantee shall reconvey to the grantor 
his interest, and pay him his pro- 
portion of any damages recovered, 
does not give the grantee such an in- 
terest in the grantor’s interest as will 
entitle her to sue in her own name to 
set both the deeds aside. Gruber vy. 
ag 20 Nev. 453; 23 P 858, 9 LRA 


382. Welsh v. 
22, 46 NYS 866. ¥§ 

33. Kent v. Dana, 100 Fed. 
CCA 281; 
INS aSYs OOF 

34. Lawrence v. Beattie, 209 Mich. 
128, 176 NW 570. 

35. Wood v. St. Louis, etc., R. Co., 
20 Mo. A. 601. 

36. Crowns v. Forest Land Co., 99 
Wis. 108, 74 NW 546. 

37. Tilley v. Harrison, 91 Ala. 295, 
8 S 802; Ingham v. Weed, 5 Cal. 


Rheinhardt, 21 Misc. 


l 56, 40 
Sheridan v. New York, 68 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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vlaintiff;** that the action is entitled in the name 
of plaintiff for the benefit of another;°® that the 
third person’s beneficial ownership appears upon 
that the beneficial 
owner has agreed to meet the costs of the suit;*? 
that the vesting of the legal title in plaintiff gives 
him a procedural right which the beneficial owner 
would not have been able to claim if suit had been 
brought in his name;*? that plaintiff had conveyed 
the legal title to another after the commencement 
of the suit;** or that plaintiff intends to part with 
Where a statute per- 
mits, but does not require, actions to be brought in 
the name of the real party in interest, an action is 


the face of plaintiff’s claim;*° 


his interest after the suit.*4 


Unrep. Cas. 645, 48 P 318; Greene v. 


Niagara FH. Ine. Co,-6¢ Hunt NS ¥.) 
128. - 
38. Friedman v. Schulman, 46 


Mise. 572, 92 NYS 801. 

39. Key v.. Continental Ins. Co., 
101 Mo. A. 344, 74 SW 162. 

Action for use of beneficial owner 
see supra §§ 48-63. 

40. Phillips v. Kepler, 47 App. (D. 
C.) 384; Minnesota Thresher Mfg. 
. Heipler, 49 Minn. 395, 52 NW 


Allen v. Brown, 44 N. Y. 228. 

42. Vimont v. Chicago, etc., R. Co., 
64 Towa 513, 17 NW 31, 21 NW 9; 
CHazgenS’ Bank vi. Corkings; 9 S.'D. 
614, 70 NW 1059, 62 AmSR 891. 


435) Hot “v.- Leal, “8 iF." Cas. No. 
4,389, 5 Sawy. 188. 

44. Smith v. Logan, 18 Nev. 149, 1} 
P 678. 

45. Gaul v. Baker, (Conn.) 143 A 


bale 

46. See statutory provisions. 

47. U. S.—Newhouse v. Chicago 
First Nat. Bank, 13 F.(2d) 887; Ko- 
kusai Kisen Kabushiki Kaisha v. Ar- 
gos Mercantile Corp., 280 Fed. 700 
[certiorari den 258 U. S. 630 mem, 42 
SCt 463 mem, 66 L. ed. 801 mem]. 

Ariz.—Perkins v. Gross, 26 Ariz. 
219, 224 P 620. 

Cal.—Allan v. Guaranty Oil Co., 176 
Cal. 421, 168 P 884; Lasar v. Johnson, 
125 Cal. 549, 58 P 161; Los Angeles 
ae Bank v. Vance, 9 Cal. A. 57, 98 

58. 

ind.—Pittsburgh, ete., R. Co. v. Id- 
dings, 28 Ind. A. 504, 62 NE 112. 

Iowa.—Fransham v. Tow, 196 Io- 
wa \1082, 196 NW.-71; Cassidy v. 
Woodward, 77 Iowa 354, 42 NW 319; 
Pearson v. Cummings, 28 Iowa 344; 


Rice v. Savery, 22 Iowa 470; Cottle 
v. Cole, 20 Iowa 481; Conyngham y. 
Smith, 16 Iowa 471. 

Ky.—Harkins v. Brown, 184 Ky. 
315, 211 SW 584; Bronger v. Hoover, 
12 KyL 750. 

Mich.—Lawrence v. Beattie, 209 
Mich. 128, 176 NW 570. 

Mo.—Wilson Co. v. Hartford F. Ins. 
Co., 300 Mo. 1, 254 SW 266; Spring- 


field v. Weaver, 137 Mo. 650, 37 SW 
509, 39 SW 276; Chouteau v. Bough- 
ton, 100 Mo. 406, 13 SW 877; Johnson 
v. Murray, (A.) 289 SW 977; Ladd v. 
McColl, (A.) 209 SW 578. 

N. Y.— Wetmore v. Hegeman, 88 N. 
Y. 69 [aff 24 Hun 341]; “Greenfield Vv. 
Massachusetts Mut. L. Ins. Co., 47 N. 
Ri 45 0c Nelsons Ve aton,. 26. Ni) Xe 
410, 16 AbbPr 113 [rev 7 AbbPr 305 
(rev 15 HowPr 305)]; Considerant v. 
Brisbane, Jal Na Y.. 389: Lange Vv. 
Brooklyn City R. Co., 217 App. Div. 
aOln 21t NYS (2775 “Lewis: wv... Home 
mss Co;, 199 App. Div. .556, 192 NYS 
170 [aff 234 N. Y. 498 mem, 138 NE 
421 mem]; Wilson v. Hartford F. Ins. 
Con 190 VAD Div. O06. E79 NYS S67, 
faff 229 N: Y. 612 mem, 129 NE 929 
mem]; Hood v. New York Cent., etc., 
Reon eLOo) LADD. DIV. Soe, L490 NaS 
262, 164 App. Div. 917 mem. 149 NYS 
1087.mem [aff 221 N. Y. 519 mem, 
116 NE 1051 mem]; Middleton v. 


Wohlgemuth, 141 App. Div. 678, 126 | 


NYS 734; Grinnell v. Schmidt, 4 N. 
Ve Super. 706, 3 CodeRep 19, 8 NY 
LegObs 197; Carnell v. Cornell, 14 
NYSt 612 Laff 109 N. Y. 644 mem, 16 


é 
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legal title.*® 


NE 682 mem]; Bayer v. Phillips, 10 
DES Eo aoe 227, 17 AbbNCas 425. 

C.—Winders v. En aN Ce 
694, 54 SE 440. 

N. D.—Weiser v. 215 


NW 870. ‘ 

Oh.—Hays v. Galion Gas Light, 
ete Col /29" Ohe*St.7330" “Wayne ve 
Minor, 6 Oh. Dee. (Reprint) 602, 7 
AmLRec 9. 

S. C.—People’s Oil, 
Charleston, etc., R.’ 'Co., 
65 SE 733; Cousar v. Heath, 3 
466, 61 SE 973; Barnwell v. Marion, 
b4° Si Ce 223) 3.2) SB 33: 

S. Di—Lewis v: St. Paul, ete, R. 
COs Oe Si. De b4 82 os: INI 858.0; 

Wash.—Goodfellow v. First Nat. 
Banke ids evVashe, bot, tc O. Pe IOn sae 
LRANS 580; Merz v. Mehner, 57 


Wash. 324, 106 P1118; Doe iv. Tenino 
Coal, ete, Cos 48, Wash. 523,°86 P 
938. 


fa] When statute applicable.— 
Under Code Civ. Proc. § 389, requir- 
ing all persons interested in the sub- 
ject matter of the litigation to be 
made parties thereto, in an action re- 
lating to a trust deed in which there 
is a dispute between the beneficiaries, 
the beneficiaries, as well as the trus- 
tees, are necessary parties, notwith- 
standing § 369, authorizing trustees 
of an express trust to sue without 
joining with them the persons for 
whose benefit the suit is prosecuted, 
this section applying only to suits by 
the trustees affecting the trust prop- 
erty or rights under it against stran- 


Ridgeway, 


gers. Mitau v. Roddan, 149 Cal. 1, 84 
P. 145,°6 LRANS (275; ‘Drescher v. 
Rodden; 149) Cal. “1, S4°-iP 745, 6 
LRANS 275. 

48. Ark.—Beekman Lumber Co. v. 
Kittrell, 80 Ark. 228, 96 SW _ 988; 


Shelby v. Burrow, 76 Ark. 558, 89 SW 
464, 1 LRANS 308, 6 AnnCas 554. 
Cal.—Tandy v. Waesch, 154 Cal. 
LOSS QiSP C9: 
Colo.—Best v. Rocky Mountain Nat. 
Bank, 37 Colo. 149, 85 P 1124, 7 LRA 
NS 1035. 


Ind.—Weaver v. Wabash, etc., Ca- 
nal, 28 Ind. 112; Owen v. Harriott, 
SING) ANS 9) 94 NURS Oil 

Iowa.—Westbrook v. Griffin, 132 


Iowa 185, 109 NW 608; McKee v. Nee- 
dles, 123 Iowa 195; Leach vy. Hill, 106 
Iowa 171, 76 NW 667; Brown v. 
Sharkey, 93 Iowa 157, 61 NW 364; 
Jackson v. Mott, 76 Iowa 263, 41 NW 
12; 'Toney v. Snyder, 50 Iowa 73; 
Moorehead v. Hyde, 388 Iowa 382; 
Fear v. Jones, 6 Iowa 169. 
Kan.—Scantlin v. Allison, 12 Kan. 


85. 

Ky.—Mills v. Stillwell, 89 SW 112, 
28 KyL 204: French v. Bowling, 85 
SW L1s2,. 2 kKoyda 16394" Barth Vv: 
Farmer, 54 SW 739, 21 KyL 1217; Fi- 
delity, ete., Co. v. Ballard, 105 Ky. 
253, 48 SW 1074, 20 KyL 1169. 

Mo.—Simons v. Wittmann, 113 Mo. 
A. 357, 88 SW 791; Gunnell v. Hmer- 
son, 73 Mo. A. 291. 

Nebr.—Meeker v. Waldron, 62 Nebr. 
689, 87 NW 539; Stoll v. Sheldon, 13 
Nebr. 207, 183 NW 201; New York L. 
Insp.Co-unnw Bonner, ll Nebr. 169, 77 
NW 745. 

N. Y.—Considerant v. Brisbane, 22 
N. Y. 389; Meinhardt vy. Excelsior 
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properly brought in the name of the holder of the 


[§ 72] 5. Trustee of an Express Trust; Person in 
Whose Name Contract Is Made—a. In General. 
The trustee of an express trust is, by the codes, made 
an express exception to the rule that a civil action 
must be brought in the name of the real party in 
interest, *® and under this exception an action may 
be brought by the trustee of an express trust in 
his own name without joining the beneficiary.** Un- 
der a further exception an action may similarly be 
brought by the person with whom or in whose name 
a contract is made for the benefit of another.*® 

[§ 73] b. Construction and Operation of Stat- 


Brewing Co., 98 App. Div. 308, 90 NYS 
64 

Oh.—Davis v. Harness, 38 Oh. St. 
97. 


S.-_C:—People’s' Oil, etc, ‘Co. Vv. 
Charleston, etc., R. Co., S8ES NC 5380; 
65 SE 733; Cousar v. Heath, 80 S. Cc. 
466, 61 SE 973. 

Wash,.—Goodfellow v. First Nat. 
Bank, 71 Wash. 554, 129 P 90, 44 
LRANS 580. 

“Prior to the Code, therefore, I am 
of the opinion that the plaintiff might 
have maintained an action on the ex- 
press contracts set out in the com- 
plaint for the benefit of his prin- 
cipals, having a legal interest in them 
by way of trust. The promise being 
to him in writing for the benefit of 
another, he would have been deemed 
the party ‘with whom, or in whose 
name,’ the contracts were made, and 
in whose name alone the promise 
could be enforced in a court of law. 
The Code, however, abrogated the 
common law rule, that the right of 
action followed the legal title, and 
made the beneficial interest the sole 
test of the right. In adopting the 
latter rule, it was easily to be seen 
that there were a class of cases in 
which it would be extremely preju- 
dicial to the remedy, as well as dif- 
ficult of application, viz., the case of 
executors, persons authorized by 
statute to sue, and trustees of an ex- 
press trust. To obviate this, it was 
specially provided that, in these 
cases, the executor, or statutory par- 
ty, or trustee of an express trust, 
might sue without joining with him 
the person for whose benefit the ac- 
tion was prosecuted. (Code, § 113.) 
The term, ‘trustee of an express 
trust,’ had, however, acquired a tech- 
nical and statutory meaning. Express 
trusts, at least up to the adoption of 
the Revised Statutes, were defined to 
be trusts created by the direct and 
positive acts of the parties by some 
writing, or deed, or will; and the Re- 
vised Statutes had abolished all ex- 
press trusts, except as therein enu- 
merated, which related to land. If 
the 113th section of the Code was to 
be confined and limited to those enu- 
merated as express trusts, the prac- 
tical inconvenience arising from mak- 
ing the beneficial interest the sole 
test of the right to sue, and which 
that section was intended to obviate, ° 
would continue to exist in a large 
class of formal and informal trusts. 
Accordingly, in 1851, the section was 
amended by adding the provision that 
‘a trustee of an express trust, within 
the meaning of the section, shall be 
construed to include a person with 
whom, or in whose name, a contract 
is made for the benefit of another.’ 
It is to be observed that there is no 
attempt to define the meaning of the 
term ‘trustee of an express trust,’ in 
its general sense; but the statutory 
declaration is, that those words ‘shall 
be construed to include a person with 
whom, or in whose name, a contract 
is made for the benefit of another.’ 
The counsel for the respondent in- 
sists that the sole intention of the 
legislature, in amending the section, 

was to remove a doubt that had been 
expressed, whether a factor or other 
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ute.*® 


agent who had, at common law, a 
right of action on a contract made 
for the benefit of his principal (by 
reason of his legal interest in the 
contract), was, by the Code, deprived 
of that right. But no such limited 
intention can be inferred from the 
words of the statute. Indeed, it is 
only by a liberal construction of the 
section that the case of a contract by 

a factor (an individual contract) can 

be brought within it at all. It is in- 

tended, manifestly, to embrace, not 
only formal trusts, declared by deed 

inter partes, but all cases in which a 

person, acting in behalf of a third 

party, enters into a written, express 
contract with another, either in his 
individual name, without description, 
or in his own name, expressly in 
trust for, or on behalf of, or for the 
benefit of, another, by whatever form 
of expression such trust may be de- 
clared. It includes, not only a per- 
son, with whom, but one in whose 
name, a contract is made for the 

benefit of another.” Gomeiaerans Vv. 

Brisbane, 22 N. Y. 389, 39 
Persons entitled to sue aes con- 

tracts for benefit of third person 

generally see Contracts §§ 808-820. 
Suit by beneficiary of a contract in 

aa own name see Contracts §§ $15- 

820. 

49. Applicability of statute to: 

Agent see Agency § 596. 

Assignee of chose in action holding 
for benefit of another see Assign- 
ments § 212. 

Insured person see Insurance § 792. 

Pledgee see Pledges bay Cyc 887]. 
50. See supra § 72 
51. Colo.—Hecker v. Cook, 20 Colo. 

A. 282, 78 P 311. 

Ind.—Owen v. Harriott, 47 Ind. A. 

359, 94 NE 591. 

Minn.—Price v. Phoenix Mut. L. 

Ins. Co., 17 Minn. 497, 10 AmR 166. 
Mo.—Lancaster v. Connecticut Mut. 

i. Ins. Co., 92 Mo. 460, 5 SW 23, 1 

AmSR 739; Pace v. Pierce, 49 Mo. 

393: 

_N. Y.—Hubbell v. Medbury, 53 N. 

AG ES 
Wis.—Gulbranson-Dickinson Co. v. 

Hopkins, 170 Wis. 326, 175 NW 93. 
52. Cal.—Stackpole v. Pacific Gas, 

etc., Co., 181 Cal. 700, 186 P 354. 
Iowa.—Rice v. Savery, 22 Iowa 470. 
Mo.—Chouteau  v. green: 100 

Mo. 406, 411, 18 SW 877. 

N. M. ” Conway Vv. Carter, 11 N. M. 

419, 68 P 941. 

N. Y.—Whiting v. Glass, 81 Misc. 

402, 142 NYS 512. 
Okl.—Bush v. Missouri State L. 

Ins: Co., 86 OkKl. 182, 207 P 317. 

“Tt does not follow because the 
trustee could maintain this suit that 
the beneficiaries in the deed of trust 


cannot. . Hither may sue.’’ Chou- 
teau v. Boughton, supra. 
{a] Real party in interest.—(1) 


Such a statute, when construed with 
another statute requiring actions to 
be prosecuted in the name of the 
real party in interest (see supra § 
69), (2) authorizes either the trus- 
tees or the beneficiaries alone to 
maintain the suit (Wilson Co. v. 
Hartford F. Ins. Co., 300 Mo. 1, 254 
SW 266). 

53. Harriet State Bank v. Samels, 
164 Minn. 265, 204 NW 938; Kuhn 
v. Woolson Spice Co; 10 OhS&CP 292, 
8 OhNP 686. 


54. See Waterman v. Webster, 
108 N. Y. 157, 15 NE’ 380. 

55. Chew v. Brumagen, 13 Wall. 
(U. S.) 497, 502, 20 L. ed. 6638. 


“The object of these provisions was 
to change the common-law rule that 


Statutes allowing actions to be maintained 
by the trustee of an express trust in his own name, 
without joining the beneficiary,°® have been held to 
be permissive only, not mandatory,®! and the ben- 
eficlary may either sue in his own name’? or be 
joined as party plaintiff with the trustee.°* 
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The stat- 


an action must be brought in the 
name of the party who has the legal 
right, and to substitute for it the 
rule in equity, but with considerable 
enlargement. Had there been 
nothing more than the requirement 
of the 111th section, that every ac- 
tion must be brought in the name 
of the real party in interest, it might 
be that the precise rule in equity as 
to parties might have been intended. 
But this cannot be, in view of the 
other sections. . . . The 113th sec- 
tion . enables a trustee of an ex- 
press trust to sue in his own name 
without joining those who have a 
beneficial interest. It makes him the 
representative of the holders of mere 
equities. Who, then, is a trustee of 
an express trust within the meaning 
of the statute? It is plain that the 
law intended to class among such 
trustees others than those who, in 
equity, are regarded as_ technical 
trustees. It expressly declares that 
included among them shall be per- 
sons with whom,<or*in- whose name, a 
contract is made for the benefit of 
another. And the judicial decisions 
of New York have given a liberal 
interpretation to the description, 
‘trustee of an express trust,’ in ac- 
cordance with the apparent intention 
of the legislature. . These, and 
other cases which might be cited, 
show how liberal?y the term ‘trustee 
of an express trust’ has been con- 
strued in order to preserve, measur- 
ably, the common-law rule, that he 
who has the legal right is the proper 
plaintiff.”” Chew v. Brumagen, supra. 

“It is intended, manifestly, to em- 
brace, not only formal trusts, de- 
clared by deed inter partes, but all 
cases in which a person, acting in 
behalf of a third party, enters into 
a written, express contract with an- 
other, either in his individual name, 
without description, or in his own 
name, expressly in trust for, or on 
behalf of or for the benefit of, an- 
other, by whatever form of expres- 
sion such trust may be declared. It 
includes, not only a person with 
whom, but one in whose name, a con- 
tract is made for the benefit of an- 


other.’”’ Considerant v. Brisbane, 22 
INE Ye 38.95 ; 
[a] Persons held to be trustees: 


(1) Assignee for benefit of creditors. 
Sandmeyer v. Dakota F. & M. Ins. 


OOse 2s neS4 6, 700 IN We v8 5idens Ce.) 
Assignee in bankruptcy. Reade vy. 
Waterhouse, 52 N. Y. 587. (3) Clerk, 


auditor, and recorder of a county li- 
brary constituted by statute the trus- 
tees of the library. Traylor v. Dy- 
kins, 91 Ind. 229. (4) Consignor of 
money sent by express to its owner. 
Snider v. Adams Express Co., 77 Mo. 
523. (5) Debtor to whom another is 
under a contract obligation to pay his 
debt to his creditor. Steen v. Neva, 
37 N. D. 40, 168 NW 272. (6) Deposi- 
tor taking a receipt in his own name 
of funds belonging to himself and 
another. Portoghese v. Illinois Sure- 
ty, \Co., 81. Mise: 21%) 142) NYS: 500; 
(7) Grantee of land for purpose of 
bringing suit. Cullen y. Atchison 
County, (Mo.) 268 SW 93. (8) Gran- 
tee of land who paid nothing for it, 
conveyance being taken in plaintiff's 
name without her knowledge, Cas- 
sidy v. Woodward, 77 Iowa 354, 42 
NW _ 319. (9) Grantee of personal 
property in trust to secure the pay- 
ment of a debt to a third person. 
Bergesch v. Keevil, 19 Mo. 127. (10) 
Grantor appealing from a judgment 
against himself in behalf of his 
grantee for use and occupation of the 
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utory exception, restricted, as it is, in its applica- 
tion to the question of parties to an action,°* has 
been liberally interpreted by the courts to include 
others than those who, in equity, are regarded as 
technical trustees.°® 
made with one for his own benefit, he cannot sue in 


But where the contract is 


granted land. First Nat. Bank Bldg. 
Co. v. Riddle, 77 Okl. 1438, 187 P 479. 
(11) Hotel guest losing money be- 
longing to others. Arcade Hotel Co. 
V. Wiatt, 1 Oh: Cir. Ct. 55. 1 (On Cire 
Dec. 34. (12) Husband making con- 
tracts in his own name in connection 
with a busmess owned by his wife 
(Owen v. Harriott, 47 Ind. A. 359, 94 
NE 591), (13) or by his wife and 
himself as partners (Meinhardt v. 
Excelsior Brewing Co., 98 App. Div. 
308, 90 NYS 642). (14) Lessee act- 
ing as trustee for others. Allan v. 
Guaranty Oil Co., 176 Cal. 421, 168 
P 884. (15) Mortgagee under a chat- 
tel mortgage who has transferred a 
part of the debt to another. Kings- 
land, etc., Mfg. Co. v. Board, 60 Mo. 
A. 662. (16) Municipality in col- 
lecting wharfage for dock owners. 
Corning v. Greene, 23 Barb. (N. Y.) 
33. (17) Mortgage trustee for bond- 
holders. Hays v. Galion Gas Light, 
etc., Co., 29 Oh. St. 330. (18) Obligee 
named in a bond in which another 
has an interest as beneficiary. MHar- 
riet State Bank vy. Samels, 164 Minn. 
265, 204 NW 938. (19) Partner sign- 
ing a partnership contract in his own 
name. Redfield v. National Petrole- 
um’. Corp:, 199. Apps! Divs 442; s19# 
NYS 794; Weber v. Columbia Amuse- 
ment Co., 160 App. Div. 835, 146 NYS 
53; Davidge v. Guardian Trust Co., 
136 App. Div. 78, 120 NYS 628 [mo- 
tion to dism app den 198 N. Y. 595 
mem, 92 NE 1082 mem (rev 203 N. Y. 
331, 96 NE 751)]. Individual partner 
as plaintiff generally see Partnership 
VI, D. (20) Person executing a lease 
in his own name, as owner. Houck v. 
Williams, 34 Colo. 138, 81 P 800. (21) 
Purchaser at mortgage foreclosure 
sale. Walker v. McCusker, 71 Cal. 
594,12 P 723. (22) Tenant who, with 
the consent of the landlord’s heirs, 
had sold a crop of corn, of which he 
owned two thirds, and the landlord 
one third, suing to recover the full 
amount of the purchase price. Harth 
v. Farmer, 54 SW 739, 21 KyL 1217. 
(23) Treasurer of corporation with 
respect to corporate funds. Hunter v. 
Robbins, 117 Fed. 920. (24) Trus- 
tee of a college fund appointed by 
the court with respect to a bond giv- 
en to the curators of the college by 
his predecessor. Hitch v. Stonebrak- 
er, 125 Mo. 128, 28 SW 4438. (25) 
Trustee under a trust deed. Lewis v. 
St: Paul) ,etch RR. Combs SDask4aee bs 
NW 580 (26) Osler v. Solman, 59 
Ont. L. 368, [1926] 4 DomLR 345. 
{b] Persons held not to be trus- 
tees: (1) Automobile owner whose 
car had been repaired by company in- 
suring the garage. Broderick v. Pu- 
get Sound Tract., etc., Co., 86 Wash. 
399, 150 P 616. (2) Person author- 
ized by the owner of personal prop- 
erty to dispose of it and collect the 
proceeds. Swenson vy. Kleinschmidt, 
10 Mont. 473, 26 P 198. (3) Persons 
who compose the board of health of 
a township. Sanderson vy. Cerro Gor- 
do County, 80 Iowa 89, 45 NW 560. 
{c] Guardian and ward.—(1) A 
guardian is not the trustee of an ex- 
press trust within the code so that 
he may sue withoutsjoining the ward. 


Fox v. Minor, 32 Cal. 111, 91 AmD 
566; Campbell vy. Fichter, 168 Ind. 
645, 81 NE 661. (2) But in some 


cases by reason of having some title 
or estate in the ward’s property he 
may become so. Bayer v. Phillips, 10 


NYCivProc 227, 17 AbbNCas 425: 
Barnwell v. Marion, 54 S. C. 223, 33 
SE 313. (3) Generally, as to author- 


ity of guardian to sue, see Guardian 
and Ward §8§ 426, 428, 441, 442. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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behalf of other claimants against the same defend- 
ant in the absence of evidence of an express trust.°° 
Nor does the statute apply to one contracting with 
another and providing that separate contracts should 
be entered into individually with those represented 
by the original contractor,°? or to one jointly in- 
terested with another in a contract which both have 
signed.°’ A statute authorizing the trustee of an 
express trust to sue without joining the beneficiary, 
and embracing a person making a contract for the 
benefit of another, permits the persons making a 
contract to sue alone where the contract is partly for 
the benefit of another.°® Under a statute limiting 
the exception to formal trusts in land,®° members of 
a labor union cannot sue in their own names under 
the statute when the only property alleged was their 
interest in a trade-mark.®! ; 

[§ 74] c. Necessity of Legal Title. By the weight 
of authority, if plaintiff sues as a trustee of an ex- 
press trust or as one with whom or in whose name a 
contract is made for the benefit of another, he must 
have title to the cause which he asserts,°? and his 
title must be unconditional and exclusive.®* <Ac- 
cordingly it has been held that an action cannot be 
brought in his own name, as trustee of an express 
trust, by the person by whom, but not with whom, 
the contract in suit was made;** by a consignor of 
goods who has unconditionally sold them while in 
transit;°° by the mere custodian of a chattel, when 
the cause does not turn upon the right of posses- 
sion;°® by a curator or guardian, unless expressly 
150 N. C.| NE 87. 


64. 
433, 12 SW 1070; 


5G. Perry v. 
141, 63 SE 611. 
57. Vashon Fruit Union vy. God- 


Swanner, 
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Ferguson v. McMahon, 52 Ark. 
Swift v. Swift, 46 


[47 C.J.] 39 


authorized by statute, as respects the property of 
the ward,®? the rule being otherwise where title 
thereto is in the guardian;** or by a receiver stand- 
ing merely on the order of a foreign court.°® In the 
last case the rule is not affected by the fact that the 
receiver is expressly authorized, by the order of the 
foreign court appointing him, to sue outside the 
state of his appointment, has express leave from 
the local court to institute the suit, and alleges in 
his bill that there are no local creditors,‘® but the 
rule is otherwise where the statute confers upon the 
receiver authority to bring action in his own name.’ 
In a few eases it has been held that legal title is not 
necessary.'? 

[§ 75] d. Necessity of Writing. It is occasional- 
ly suggested in the cases that the “express trust” of 
the code of civil procedure, even in its wider signifi- 
cation, as including the person with whom or in 
whose name a contract is made for the benefit of an- 
other, must be declared in writing,’* and in some ju- 


 risdictions the statutory provision requiring a writ- 


ing for all declarations or creations of trust as to 
land’* has been applied directly to the code provi- 
sion as to parties.7° In the absence of statutory re- 
quirement, however, a writing has been held to be 
not necessary to make plaintiff a “trustee of an ex- 
press trust” under the code,*® and in jurisdictions 
where the statute requiring a writing in the ere- 
ation of a trust in land has been construed to apply 
to the code provisions as to parties,‘* a writing is 
held not necessary where plaintiff is a trustee of 

was no statute in either Illinois or 


Minnesota authorizing a_receiver to 
sue in his own name. It was held 


win, 87 Wash. 384, 151 P 797. 

58. Natter v. Isaac H. Blanchard 
Co., 153 App: Div. 814, 138 NYS 969. 

59. Graham v. Franke, 4 Cal. Un- 
rep. Cas. 899, 38 P 455; Cousar v. 
Heath, 80 S. C. 466, 61 SE 973. See 
Munzesheimer v. Byrne, 56 Ark. 116, 
19 SW 320 (holding that an action for 
witness fees on a cost bond, good 
only’ as a common-law bond, could 
not be brought by the obligee without 
making the witnesses parties unless 
he showed facts authorizing him to 
sue under the statute). 

60. See statutory provisions. 

61. Wiehtuechter vy. Miller, 276 
Mo. 322, 208 SW 39. 

62. State v. Karr, 37 Ind. A. 120, 
76 NE 780; Diffenderfer v. Scott, 5 
Ind.’ A. 243, 32 NE $87, 91; Cassidy 
v. Woodward, 77 Jowa 354, 42 NW 
819; Beattie v. Lett, 28 Mo. 596. 

“To create a trust under this stat- 
ute the contract must be made in the 
name of the trustee, thereby vesting 
the légal right in him for the benefit 
of the cestui que trust. The mere 
conducting of a treaty by one per- 
son, which results in a contract for 
the benefit of another, does not cre- 
ate the relation of trustee and cestui 
que trust unless the contract is made 
in the name of him who negotiates 
it.” Diffenderfer v. Scott, supra. 

[a] County contractor’s bond.—In 
an action on a county contractor’s 
bond payable to the state, the state, 
not the county auditor, is the prop- 
er party plaintiff, acting as trustee 
for the property owners. State v. 
Karr, 37 Ind. A. 120, 76 NE 780. 

63. Diffenderfer v. Scott, 5 Ind. A. 
2438, 32 NE 87. 

{a] Title in plaintiff or another.— 
Where a mother conducted a negotia- 
tion whereby a person, in considera- 
tion of the naming after her of the 
mother’s child, executed a note pay- 
able to the mother, or her child, 
which was delivered to the mother, 
“to be taken care of for the child,” 
and which was to be applied in edu- 
eating the child¢ the mother is not a 
trustee of an express trust. Diffen- 
derfer v. Scott,* 5 Ind. A. 243, 32 
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Cal. 266; Crescént Furniture, etc., Co: 
v. Raddatz, 28 Mo. A. 210. 

65. Sweeney v. Waterhouse, 39 
Wash. 507, 81 P 1005. 

66. Mitchell v. St. Mary, 148 Ind. 
111, 47 NE 224; McFadden v. Clark, 
106-S:C"495,91 SE 799. 


[a] Custody of note.—The treas- 
urer of an association, to whom a 
note indorsed in blank had been 


transferred as a mere custodian of 
the paper, without the intention of 
vesting him with title to the note, 
cannot maintain his case as trustee 
of an express trust. Mitchell v. St. 
Mary, 148 Ind. 111, 47 NE 224. 


67. Cal.—Dixon y. Cardozo, 106 
Cals 506, 39° RP 857: 
Ida.—Dennison v. Willeut, 3 Ida. 


7193, 35xP: 698: 

Ind.—Campbell v. Fichter, 168 Ind. 
645. 81 NE 661, 11 AnnCas 1089. 

Kis ed oon hte v. Watson, 3 Metc. 

N. Y.—Perkins v. Stimmel, 114 N. 
Yr 359, 22 NE 729,11 AmSR 659: 

Guardian as party generally see 
Guardian and Ward §§ 441-448. 

68. Schieder v. Dexter, 114 App. 
Div. 417, 99 NYS 1000; Mebane v. 
Mebane, 66 N. C. 334. 

69. Great Western Min., etc., Co. 
V. Harris 19s UeS b61; "25 °SC0 N70; 


49° Ty) ed. 1163; Booth wo Clark,/17 
ELO Wet CUWetSs) 1 03.2250" 15" Merede 64); 
Fowler v. “Osgood, 141 Fed. 20, 72 


CCA 276. 

Receiver as party generally see 
Receivers [34 Cyc 426]. 

70. Fowler v. Osgood, 141 Fed. 20, 
72 CCA 276; Hayward v. Leeson, 176 
Mass. 310, 57 NE 656, 49 LRA 725. 

71. Bernheimer v. Converse, 206 
Wi S165 534, 27 -SCt 755; 51) ls) ed. 


1163. 
72. Weaver v. Wabash, etc., Canal, 
28 Ind. 112; Henning v. Raymond, 35 


Minn. 303, 29 NW 132. 

{a] Authority, only, to collect.— 
(1) In an action pending in Illinois, 
P was, by order of the Illinois court, 
appointed receiver with authority ‘‘to 
collect the outstanding debts.” P 
sued in his own name in Minnesota 
to collect one of these debts. There 


that P had a’standing in the Minne- 
sota court as trustee of an express 
trust. Henning v. Raymond, 35 Minn. 
303, 29 NW 132. (2) A number of 
persons mutually promised to pay 
severally a certain sum for a desig-. 
nated purpose, the payment to be 
made to a committee of an associa- 
tion. It was further agreed that, if 
any of the contracting parties failed 
to pay, an action on the agreement 
might be brought by P, who was not 
one of the contracting parties, nor a 
member of the association. In short, 
P was a third person empowered to 
sue for the convenience of the par- 
ties. It was held that P could sue 
as a trustee of an express trust. 


Weaver v. Wabash, etc., Canal, 28 
Ind. 112. 
73. Weaver y. Wabash, etc., Canal, 


28 Ind. 112; Considerant v. Brisbane, 
22 N. Y. 389; Brown. v. Cherry, 56 
Barb. (N. Y.) 635, 38 HowPr 352. 

74 See statutory provisions. 

75. State v. Hawes, 177 Mo. 360, 76 
SW 658. 

76. Arcade Hotel Co. v. Wiatt, 1 
Oh (Cire CU i! (Ohe Cirsibecws4 
See Fidelity, etc., Co. v. Ballard, 105 
Ky. 253, 48 SW 1074, 20 KyL 1169 
(where the contract sued upon by 
the trustee in his own name alone 
was a parol contract for the insur- 
ance of the workmen employed by the 
contracting party). 

[a] Funds lost in hotel.—A guest 
at a hotel deposited with the clerk a 
sum of money for safe-keeping. The 
clerk fled with the money. On the 
hotel’s refusal to reimburse the guest 
he sued in his own name for the 
whole sum. It appeared that the 
money was in his possession as trus- 
tee, and not in his own right. It 
was held that the action was proper- 
ly brought in the name of the guest. 
The court said: “It is claimed 4 
that to constitute an express trust, 
there must be an instrument in writ- 
ing declaring the trust. But this is 
not required in this state.” Arcade 
Elotel’ Comvenwiatt; a Ohy CiteCta bb: 
54,0) On: Cire Dec.) 34. 

77. See cases supra note 75, 
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personalty.7® Nor is it necessary, where the ques- 
tion is raised by demurrer to a declaration alleging 
plaintiff to be a trustee but not stating that the 
trust was in writing, that the declaration should so 
state.7° 

[§ 76] 6. Persons Expressly Authorized To Sue* 
—a. In General. Where a statute expressly pro- 
vides who may sue, ordinarily the action may be 
broucht by the person so designated,®® but statu- 
tory authority to enforce the private rights of others 
should not be extended beyond the legislative intent, 
as shown by the terms and purpose of the statute.** 

[§ 77] b. Exception to Rule Requiring Suit by 
Real Party in Interest. Certain codes contain an 
express exception to the requirement that suit must 
be prosecuted in the name of the real party in in- 
terest,°* by providing that “a person expressly au- 
thorized by statute’ may sue without joining the 
person for whose benefit the action is prosecuted.** 
As used in this exception the word “person” has been 
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sue in their own names because of their official posi- 
tion.s* It ineludes the state®® and an industrial 
board.s® The exception has been applied to a per- 
son authorized to sue by a federal statute.** 

[§ 78] c. Statute Creating Cause of Action and 
Specifying Who May Sue. Where a cause of action 
is created by statute and the statute also provides 
who is to bring the action, the person or persons so 
designated’* and, ordinarily, only such persons*® 
may sue; but a person who is to be benefited by the 
recovery has been permitted to sue in a case in which 
others are the persons expressly designated by the 
statute.°° 

[§ 79] 7. Parties by Class Representation {**— 
In General. The code rules as to parties to an ac- 
tion®? usually~ contain the provisien that “where 
the question is one of a common or.general interest 
of many persons or where the persons who might 
be made parties are very numerous and it may be 
impracticable to bring them all before the court, one 


construed to mean persons who may be authorized to 


78. Snider v. Adams Express Co., 
TT Mo. 5238, 526. 

“Tt is claimed by counsel for de- 
fendant that there is no express trust 
in the case, because such trust must 
point out with precision the subject, 
the persons and the purposes of the 
trust; cannot be proved by parol, 
and can only be manifested or proved 
by some writing. Whatever of truth 
there may be in this position regard- 
ing trusts as to realty, it is not true 
regarding personal property; for 
such property is not within the terms 
of the statute, and such trusts, con- 
sequently, may be declared and 
proved by parol.” Snider v. Adams 
Express Co., supra. 

79. Hays v. Galion Gas Light, etc., 
Conn 297 Oh; 2st. 5330: 

80. See Hathorn v. Natural Car- 
bonic Gas Co., 194 N. Y. 326, 87 NE 
504, 128 AmSR 555, 23 LRANS 436, 
16 AnnCas 989. 

Statute authorizing particular per- 
son or entity: 

Association or association officer see 

Associations §§ 106-109. 
Corporation or corporate officer see 

Corporations §§ 2862, aig 2866. 
County see Counties § 376 
In action for: 

Penalty see Fines, Forfeitures, and 

Penalties §§ 97-101. 
Seduction see Seduction [35 Cyc 
12:95]. 

Wrongful death see Death §§ 37-40. 
Indian see Indians §§ 12, 28. 
Joint-stock company or company offi- 

cer see Joint Stock Companies § 59. 
Municipal corporation see Municipal 

Corporations § 4649. 

School district see Schools and School 

Districts [35 Cyc 1054]. 

State see States [36 Cyc 907]. 
Town see Towns [38 Cyc 661]. 
Transferee of note see Bills and Notes 

§§ 1093-1098. 

United States see United States [39 

Cye 7173). 

81. State R. Comrs. v. Atlantic 
Coast Line R. Co., 56 Fla. 525, 47 S 870. 

82. See supra § 69. E 

83. See code provisions. 

84 Swift v. Ellsworth, 10 Ind. 
205, 71 AmD 316. 

85. Ervin v. State, 150 Ind. 332, 
48 NE 249. 

Action by state 
States [386 Cyc 907]. 

86. In re Burk, 66 Ind. A. 435, 118 
NE 540. 

Workmen’s compensation acts in 
general see Workmen’s Compensation 
Acts p 1. 

87. Peters v. Foster, 56 Hun 607, 
10 NYS 389, 18 NYCivProc 380 (re- 
ceiver of foreign corporation appoint- 
ed by comptroller of currency). 

88. Salmon vy. Rathjens, 152 Cal. 


in general see 
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69 EN. Ye 192. 
Particular actions: 

By taxpayers of: 

County see Coynties.§ 353. 

Municipal corpora ‘ation see Munici- 
pal Corporations § 4550 et seq. 

Town see Towns [38 Cyc 657]. 
For wrongful death see Death § 115 

et seq. 

89. Usher v. West Jersey R. Co., 
126 Pa. 206, 17 A 597, 12 AmSR 863, 
4 LRA 261. 

90. - Watson vy. Watson, 49 Mich. 
540. 14 NW 489. 

91. Doctrine of parties by class 
representation as applied to particu- 
lar classes and in particular proceed- 
ings: 

Association see Associations §§ 110, 

122. 

Corporation: 

Actions: 

By members against corpora- 
tion see Corporations § 1341. 
By members against directors see 

Corporations § 1940. 
To enforce stockholders’ liability 
see Corporations $§ L728, 2729: 

Parties in suit are dissolution see 
Corporations § 3899. 

Stockholders’ ete on behalf of 
corporation see Corporations § 
1460. 

Creditors’ action: 

Against assignee for benefit of 
creditors, to enforce trust see 
Assignments for Benefit of Credi- 
tors § 423. 

To compel accounting by assignee 
for assignments see Assignments 
for Benefit of Creditors § 379. 

To set aside assignments see As- 
signments for Benefit of Credi- 
tors -§. 502. 

Creditor es suits see Creditors’ Suit& 
3 


Death see Death § 116. 
Fraudulent conveyance see Fraudu- 
lent Conveyances § 627. 
Injunction see Injunctions § 476. 
Injunctions, actions upon injunction 

bond see Injunctions § 794. 
Municipal taxpayers’: 

Remedies see Municipal Corpora- 
tions § 4602. 

Suit for relief against assessment 
for PED LON ED see Municipal 
Corporations § 4520. 

Mutual benefit Hisurics see Mutual 
Benefit Insurance §§ 227-231. 
Nuisance see Nuisances §§ 394-396. 
Religious society see Religious So- 

cieties [34 Cyc 1194-1196]. 
Taxpayers’ actions: 

To recover taxes paid see Taxation 
[3stiaCye! L187). 

To restrain enforcement of collec- 
tion see Taxation [37 Cyc 1273]. 

Tenancy in common see Tenancy in 


Ayers v. Lawrence, 


*By CHARLES REZNIKOFF (§§ 76-78). 


or more may sue or defend for the benefit of all.’”’°* 


Common [38 Cye 118-121]. 
Beye hae ene see Wills [40 Cye 
1 


Designation and description of par- 
ties in pleading so as to bring case 
within code rules for representative 
actions see infra § 332. 

92. See statutory provisions. 

93. See New York Civ. Pract. Act 
(1920) art 24 § 195 (reénacting New 
York Code Civ. Proc. § 448). 

[a] In the Philippines (1) Code 
Civ. Proc. § 118 provides that “when 
the subject-matter of the controversy 
is one of common or general interest 
to many persons, and the parties are 
so numerous that it is impracticable 
to bring them all before the court, 
one or more may sue or defend for 
the benefit of all. But in such case 
any party in interest shall have a 
right to intervene in protection of his 
individual interest, and the court 
shall make sure that the parties ac- 
tually before it are sufficiently nu- 
merous and representative so that all 
interests concerned are fully protect- 

ed.” Rallonza v. Evangelista, 15 
Philippine 531, 533. (2) This code 
provision does not apply to actions 
instituted for the recovery of real 
property, as this class of actions 
should always be prosecuted by the 
real parties in interest and in the 
names of all of them, in order that 
there may be a complete determina- 
tion of all the questions in issue. 
Rallonza v. Evangelista, supra. (3) 
The provisions of Code Civ. Proc. § 
118 refer to the case where a consid- 
erable number of persons have a com- 
mon and general interest in a certain 
thing and it would be impossible to 
have all of them appear at the hear- 
ing. Berses v. Villanueva, 25 Philip- 
pine 473, 491. (4) ‘The provisions of 
section 118 . . . [of the Code] are 
not applicable to a case where each 
of the persons who should be sum- 
moned as defendants in an action 
brought by a single plaintiff has only 
a special or particular interest in a 
specific thing completely different 
from another thing in which another 
of the defendants has a like interest, 
although each of them has the same 
or analogous reasons and is able to 
allege the same grounds to impugn 
the complaint wherein claim is made 
for the restitution or recovery of all 
the parts of a property.” Berses v. 
Villanueva, supra. (5) Thus, in an 
action against a landowner for dam- 
ages for permitting improvements to 
land with the intention to oust plain- 
tiffs, and for damages due to such 
disposition, in which action defend- 
ant counterclaimed for use and occu- 
pation of the land, it was held that, 
as each of the plaintiffs has a special 


+ By FRED. G. KRIVONOS (§§ 79-107). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 79] 


or particular interest in a certain 
thing, entirely different from the in- 
terest that another may have, even 
though each of them may have the 
same or analogous grounds for op- 
posing defendant’s complaint for re- 
covery of all the parts of the large 
tract of land, the provisions of Code 
Civ. Proce. § 118 cannot lawfully be 
applied thereto. While all of them 
are in possession of their respective 
portions of the land with the inten- 
tion of appropriating it and are all 
in the same situation in connection 
with the action for recovery institut- 
ed by the sole owner of the land, still 
one of them might allege a private 
right or reason that would not assist 
the others, or that the others might 
lack. Some might allege prescrip- 
tion, while others would have no 
right other than that produced by 
mere possession without title, for 
they are not coheirs or coédwners of 
the common thing, nor do they, pos- 
sess all the disputed property joint- 
ly and pro indiviso. Each one could 
allege and prove his respective right 
in a different way for each portion 
of the land, so they cannot all be held 
to have identical interests or the 
same grounds to justify their actual 
possession. Berses v. Villanueva, 
supra. (6) Code Civ. Proc. § 118 is not 
applicable to a case in which it is 
claimed that all of the inhabitants 
of a town are the owners, as individ- 
uals, of an article of personal prop- 
erty. Ibanes v. Roman Catholic 
Apostolic Church, 12 Philippine 227. 
(7) Seventeen residents of a town 
which has a population of two thou- 
sand four hundred and sixty per- 
sons cannot maintain an action under 
Code Civ. Proc. § 118 to recover pos- 
session of a holy image, when it ap- 
pears that the contention is really 
between the Roman catholic church 
and the independent Filipino church, 
and that the seventeen plaintiffs do 
not represent the membership of both 
churches, the interests of the .seven- 
teen and those of some of the other 
inhabitants who are opposed to the 
transfer being diametrically opposed. 
Ibanes v. Roman Catholic Apostolic 
Church, supra. 

{b] In England (1) the rules of 
the supreme court of 1883, made un- 
der authority of the Judicature Act, 
provide: (a) Where there are numer- 
ous persons having the same interest 
in one cause or matter, one or more 
of such persons may sue or be sued, 
or may be authorized by the court or 
a judge to defend, in such cause or 
matter, on behalf of or for the benefit 
of all persons so interested (Sup. Ct. 
Rules, order XVI, rule 9). (b) The 
court or a judge has power to ap- 
point one or more persons to repre- 
sent an heir-at-law, customary heir, 
next of kin, or class, when it is not 
known or is difficult to ascertain who 
is or are such heir or heirs, next of 
kin, or class, and the judgment of the 
court or judge in the presence of the 
persons so appointed is binding upon 
the person or persons so represented 
(Sup. Ct. Rules, order XVI, rule 32). 
(c) If a deceased person who was in- 
terested in a matter has no legal per- 
sonal representative, the court or a 
judge may appoint some one to rep- 
resent his estate for all the purposes 
of the matter (Sup. Ct. Rules, order 
XVI, rule 46). (d) In all actions for 
the prevention of waste or otherwise 
for the protection of property one 
person may sue on behalf of him- 
self and all persons having the same 
interest (Sup. Ct. Rules, order XVI, 
rule 37). 23 Halsbury L. Eng. pp 103, 
104. (2) Where plaintiffs shipped 
goods on a general ship of defendant 
_for a voyage from New York to Ja- 
pan, which ship was sunk by a Rus- 
stan cruiser on the ground that she 
was carrying contraband of war, and 
plaintiffs’ writs described themselves 
as suing ‘fon behalf of themselves 
and others owners of cargo lately 
laden on board the steamship Knight 
Commander,” it was held that, upon 
the writs as they:stood, plaintiffs and 


é 
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those whom they, purported to rep- 
resent “were not persons having the 
same interest in one cause or mat- 
ter’ within the meaning of order 
XVI, rule 9, and that they were not 
entitled to bring a representative ac- 
tion; although they suffered a com- 
mon wrong in the loss of their goods, 
the case of each shipper must de- 
pend upon its own merits, as it may 
be that there were contraband goods 
on board the ship which justified the 
sinking thereof, and it may be that 
some of the shippers knowingly 
shipped goods which were contraband 
of war, and it may be that some of 
the shippers were innocent of shipping 
contraband goods. Markt & Co., Ltd. 
v. Knight SS. Co., Ltd., [1910] 2 K. B. 
1021. (3) Further in the same case 
it was held that shippers of goods in 
a general ship cannot have “the same 
interest in one cause or matter” with- 
in the meaning of the rule for repre- 
sentative actions, since there is no 
common purpose between the _ ship- 
pers, the purpose of the shippers be- 
ing to forward their individual goods 
by a general ship to various destina- 


tions. Markt & Co., Ltd. v. Knight 
Ss. . Co. “Ltd, supra. (4) Upon a 
summons issued by a company 


against one of its preference stock- 
holders on behalf of the class to de- 
termine questions affecting the rights 
of that class, the court will not, 
under order XVI, rule 32, nominate 
such stockholder to represent the 
class unless he has been previously 
nominated and selected for that pur- 
pose by a meeting of the preference 
stockholders. Morgan’s Brewery Co. 
ve Crosskill, afl902q (Ll Charsosae (5) 
Under order XVI, rule 46, the court 
has no power to appoint a person to 
represent the possible estate of a 
class of which there is no member in 
existence, for example, unborn chil- 
dren, especially where they are suf- 
ficiently represented by trustees of a 
trust in which they have a possible 
interest. In re Whiting, [1905]. 1 
Ch. 96, 4 BRC 10. (6) Where there 
is a common interest and a common 
grievance, a representative action is 
in order if the relief sought is in its 
nature beneficial to all whom plain- 
tiffs propose to represent; and the 
rule is not limited to persons having 
a beneficial proprietary interest; and 
if the alleged rights of the class rep- 
resented are being denied or ignored, 
it is of no moment whether or not 
the nominal plaintiffs have been 
wronged in their individual capacity, 
so that, where several plaintiffs sued 
on behalf of themelves and all other 
growers of fruit, flowers, vegetables, 
roots, and herbs, to enforce various 
preferential rights to stands in the 
market, which they alleged to have 
been given to the class of growers 
by a statute, it was held that plain- 
tiffs had an interest in common. Bed- 
LOLG Vy Dllis; PLgolyy AMC 27 DRC 
13. (7) Where a circular was sent 
out by defendant, inviting subscrip- 
tions to a fund to which some two 
hundred individuals subscribed, and 
it was discovered that the subscrip- 
tions had been given on the faith of 
a misrepresentation and thereupon 
three of the subscribers brought an 
action on behalf of themselves and 
all other subscribers to recover the 
moneys subscribed, it was held that 
the action was wanting in the essen- 
tial conditions of a representative ac- 
tion since there was no common in- 
terest or grievance, as the facts as to 
the alleged misrepresentation may 
differ in each individual case. 
Churchill v.. Whetnall, 87 Li.) J.) Ch. 
524, (8) Under order XVI, rule 9, 
where a contract has been jointly 
made by numerous persons (eight- 
een) as co-contractors, one of the 
co-contractors may, in a representa- 
tive capacity, on behalf and for the 


benefit of all the co-contractors, sue 


the other parties to the contract. 
Janson v. Property Ins. Co., Ltd., 30 
be wR 4 Se (9) Order Mxavi True 49 
only authorizes the court to make a 
representation order when the parties 


(47 FI. 4 


are numerous and five parties are not 


numerous enough unless the amount 
in question is very small, or unless 
the court is satisfied that all the 
other parties wish the question to 
be determined in the presence of the 
one only. In re Braybrook, 60 Sol. 
Me pe Ode (10) Where, in an action 
against three joint defendants claim- 
ing damages for conspiracy and libel, 
and also money had and received to 
plaintiff's use, defendants were sued 
in a representative capacity, as rep- 
resenting an unregistered trade union, 
and it was alleged that defendants 
controlled the union for all practical 
purposes and that its funds were 
vested in them, it was held that, 
there being no community of interest 
between defendants and the other 
members of the association, so far as 
regards the subject matter of the ac- 
tion or the defense to it, the case 
could not be brought within the pro- 
visions of order XVI, rule 9, and the 
claim, so far as it was made against 
defendants in a representative ca- 
pacity, must be struck out and dis- 
missed. Hardie v. Chilton, 96 L. J. 
K. By 1040; . : 

[c] Im Canada (1) the rules of 
practice and procedure of the supreme 
court of Alberta provide that “where 
numerous persons have a common 
interest in the subject of an intended 
action, one or more of such persons 
may sue or be sued or may be au- 
thorized by a Judge to defend in such 
action on behalf of or for the benefit 
of all persons interested; and one or 
more’ of such persons may by order 
of a Judge be substituted for the per- 
son or persons previously acting.” 
Williams v. Local Union No. 1562 
U. M. W. A., 14 Alta. .°251, 276, 45 
DomLR 150, 1:-WestWkly 217... (2) 
In Ontario a rule of court provides 
that ‘‘in an action where there are 
numerous parties having the same 
interest, one or more of such parties 
may sue or be sued or may be au- 
thorized by the Court to defend on 
behalf of or for the benefit of all 
parties so interested.” Small v. Hyt- 
tenrauch, 2 OntWR 658, 660. (3) The 
object of the rule for representative 
actions is to avoid the expense and in- 
convenience of bringing before the 
court a numerous body of persons, all 
having the same interest. Ward v. 
Benson, 3 Ont. L. 199, 1 OntWR- 24. 
(4) However, a solicitor will not be 
appointed to represent defendants, 
not parties, as there is no authority 
to do so under the rule. Ward'v. 
Benson, supra. (5) The words “the 
same interest” do not mean a like or 
Similar interest. There must be 2 
common interest in the sense that 
plaintiff and all those whom he 
claims to represent will gain some 
relief by his success, although pos- 
sibly in different proportions and per- 
haps in different degrees; and‘ this 
element excludes actions for damages 


from the scope of the rule. Osler v. 
Solman, 59 Ont. L. 368, [1926] 4 
DomLR 3845. (6) Where plaintiffs al- 


leged that they and several other per- 
sons, including defendant, had agreed 
to form a syndicate for the purpose 
of purchasing shares in a mining 
company, the shares and profits to 
be distributed proportionately among 
the members, and claimed, on behalf 
of themselves and all other members 
of the syndicate, except defendant, 
payment of the balance of the amount 
which defendant had agreed to con- 
tribute to the syndicate, it was held 
that, there being a common fund im 
which all the members of the syn- 
dicate had a common interest, each 
subscriber becoming liable to all his 
fellow members as a body, and not 
to each individually, plaintiffs were 
entitled to maintain the action en 
behalf of themselves and the other 
members of the syndicate. Osler v. 
Solman, supra. (7) The word “par- 
ties” as used in the rule is equiva- 
lent to “persons.” Small v. Hytten- 
rauch, supra. (8) Under this rule 
seven members in a musicians’ union 
are sufficient to defend an action 
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These code provisions expressly enact the equity rule 
as to parties by class representation.®* 

Some of the codes®® 
contain the further provision that the impracticabil- 
ity to bring all the numerous parties before the 
court must be such that it is impracticable to do so 


Within a reasonable time. 


“within a reasonable time.’’?® 


[§ 80] b. Purpose of Code Provisions. 
tice provided for in the code is essential to the ad- 
ministration of justice,®* and its purpose is to avoid 
a multiplicity of suits and to settle the rights of all 
parties having a common or general interest in one 
The code provisions were adopted from 
necessity to prevent a failure of justice.°®® 

[§ 81] c. Whether Privilege To Sue or Detend for . 


brought against them as representing , Barb. 516; Brinkerhoff v. Tiernan, 61) interest of many persons; 


suit.®§ 


the union to restrain defendants from 
doing any act to induce an orchestra 
to break a contract with plaintiff, the 
membership being numerous and the 
parties having the same _ interest, 
namely, to compel a breaking of the 
contract. Small v. Hyttenrauch, su- 
pra. (9) The representation contem- 
plated by a court rule as to represen- 
tative actions “is a representation of 
a class ‘having the same interest’: it 
has reference not to relationship, etc., 
but solely to interest in the result of 
the action.” May v. Wheaton, 41 Ont. 
L. 869, 871 (action to construe will). 
(10) Some of the members of a local 
union are sufficient to represent it, 
under the rule, in an action brought 
against the union; but the officers of 
a local union cannot represent other 
persons constituting an association 
of which the local union is a member 
and which is a foreign body, having 
its headquarters in another country. 
Metallic Roofing Co. v. Local Union 
No. 30 A. S. M. W. I. A., 2 OntWR 819. 
(11) Where the person who original- 
ly brought the representative action 
is no longer dominus litis by reason 
of the appointment of another as 
plaintiff to represent the class, he has 
no power to discontinue the action. 
Service v. Central Okanagan .Lands, 
Ltd., 22 B. C. 469, 27 DomLR 725, 
34 WestLR 60, 10 WestWkly 336. 
(12) Where a member of the class 
has made a written consent, signed by 
his attorney, to being made a party 
defendant, such consent is sufficient 
to his being made, subsequently, a 
party plaintiff at his own request. 
Service v. Central Okanagan Lands, 
Ltd., supra. 

[dj] In Australia (1) where 
Queensland Sup. Ct. Rules, order III, 
rule 10 provides that ‘“‘when there are 
numerous persons having the same 
interest in the subject matter of a 
cause or matter, one or more of such 
persons may sue, and the Court or a 
Judge may authorize one. or more 
of such persons to be sued, or may 
direct that one or more of such per- 
sons shall defend, in such cause or 
matter, on behalf or for the benefi:. 
of all persons so interested,” the 
rule, being analogous to the English 
rule (order XVI, rule 9), is not neces- 
sarily limited in its operation to per- 
sons having a common proprietary 
interest in property. Barnes & Co., 
Ltd. v. Sharpe, 11 Austr. C. L.. R. 462. 
(2) A representative action might be 
brought for defamation as~ where 
some members of a farm and dairy 
merchants’ and agents’ association 
sue for damages due to an alleged de- 
famatory publication by the defend- 


ant. Barnes & Co., Ltd. v. Sharpe, 
supra. 

94. Ind.—Tate v. Ohio, etc., R. 
Co., 10 Ind. 174, 71 AmD 309; Quick 


vy. Templin, 42 Ind. A. 151, 85 NH 121. 
Iowa.—Fleming v. Mershon, 36 
Iowa 413. 
Ky.—Com. v. Scott, 112 Ky. 252, 65 
SW 596, 23 KyL 1488, 55 LRA 597. 
N. Y¥.—McKenzie v. L’Amoureux, 11 


_tion which 
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Class Is Cumulative. 
resentative action under the code prevails, although 
the many may sue collectively by means of trus- 
tees,t or although a statute provides that the pres- 
ident or treasurer of an unincorporated association 
may maintain an action on behalf of the associates.” 
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The right to maintain a rep- 


On the other hand it has been held that, where a 


The prac- 


code provisions 


Misc. 586, 114 NYS 698; Astor v. New 
York Arcade R. Co., 3 NYSt 188. 

Oh.—Platt vy. Colvin, 50 Oh. St. 703, 
36 NE 735. 

Or.—Tobin vy. Portland Mills Co., 
41 Or. 269, 68 P 743, 1108. 

Wis.—George v. Benjamin, 100 Wis. 
622, 76 NW 619, 69 AmSR 963; Fred- 
erick v. Douglas County, 96 Wis. 411, 
71 NW 798; Day v. Buckingham, 87 
Wis. 215, 58 NW 254. 

See Kvello v. Lisbon, 38 N. D. 71, 
91, 164.-NW 3805 (“this is merely a 
statement of the general rule’). 

{a] Origin of doctrine.—(1) The 
rule at common law and in equity 
required that all the parties to an 
action should appear in it, as plain- 
tiff or defendants, and by their indi- 
vidual names. Kirk v. Young, 2 
AbbPri \ONS ¥.).74538 . Story: Bq: Pi. 
(10th ed) § 72. C2 ehipdtaeisrs the 
rule of a Court of equity that all 
persons who are interested in a ques- 
is litigated - must, 
either in the shape of plaintiffs or 
defendants, be brought before the 
Court.” Small v. Attwood, Younge 
407, 457 (per Lord Chief Baron Lynd- 
hurst). (3) From this rule equity 
procedure, in the interest of conven- 
ience, permitted a number of devia- 
tions, and among them the two fol- 
lowing: One or more persons might 
sue or defend for all ‘‘where the 
question is one of a common or _gen- 
eral interest,” or when “the parties 
are very numerous P fand}cit ts: 
impracticable to bring them all be- 
fore the court.” Story Eq. Pl. (10th 
ed) § 97. And see Platt v. Colvin, 50 
Oh. St. 708, 708, 36 NE 735. (4) These 
exceptions have been termed the most 
important of the exceptions to the 
general equity rule that all persons 
materially interested should be made 
parties to the suit. See Equity § 284. 
(5) These exceptions in the current 
terms of the equity reports, were car- 
ried bodily into the New York Code 
of 1848, and there added to the gen- 


eral rule for the joinder of those 
“united in interest.”’ N. Y. Code 
(1848) § 99. 

{b] History of code provisions.— 


“So far was the legislature from in- 
tending any change in the rule on this 
subject, that in making the great 
changes contemplated by the adoption 
of the code, it was careful to pre- 
serve this convenient practice of the 
court of chancery. The code commis- 
sioners had reported a section, copied 
substantially from one of the rules of 
the supreme court of the United 
States, providing that those who are 
united in interest must be joined as 
plaintiffs or defendants, except that, 
if the consent of any one who should 
have been joined as plaintiff, cannot 
be obtained, he may be made a de- 
fendant, the reason thereof being 
stated in the complaint. This too was 
the practice in the court of chancery. 
The legislature adopted the provision 
thus reported, but added to the sec- 
tion as follows: ‘And when the ques- 
tion is one of a common or general 


statute creates a new form of action for particular 
purposes, and provides that all persons interested in 
the proceeding must be made parties, a representa- 
tive action may not be maintained.? 
[§ 82] d. Discretion of the Court. 
held that the question of the applicability of the 


It has been 


as to representative actions to a 


particular case is within the discretion of the court.* 


or when 
the parties are Vera Bummer ous and it 
may be impracticable to bring them 
all before the court} one or more may 
sue or defend for the benefit of the 
whole.’ - This was also in ac- 
cordance with the then existing prac- 
tice of courts of equity. The legisla- 
ture seems to have apprehended that, 
by adopting the rule reported by the 
commissioners, it might be under- 
stood to have rejected the kindred 
rules embraced in the latter clause 
of the section. To prevent this mis- 
apprehension the latter clause was 
added, thus retaining in the new prac- 
tice the same rules by which to de- 
termine whether the proper parties 
were before the court, which then 
prevailed in the court of chancery.” 
McKenzie v. L’Amoureux, 11 Barb. 
(N. Y.) 516, 518 [quot Tobin v. Port- 
land Mills Co., 41 Or. 269, 275, 68 EF 
743, 1108]. 

Parties by class representation in: 
Equity see Equity §§ 274, 284-296. 
Federal courts see Equity § 351. 

95. See code provisions. 

96. Stearns Coal, etc., Co. v. Van 
Winkle, 221 Fed. 590, 137 CCA 314 
[certiorari den 214 U. S. 670 mem, 
36 SCt 554 mem, 60 L. ed. 1230 mem] 
(decided under Kentucky code); Pen- 
ny v. Central Coal, ete., Co., 138 Fed. 
769, 71 CCA 135 (decided under Ar- 
kansas code); McCann v. Louisville, 
63 SW 446, 23 KyL 558. 


97. McCann v. Louisville, supra. 
98. McCann y. Louisville, supra. 
ee Fleming v. Mershon, 36 Iowa 


1. Wheelock v. Los Angeles First 
Presb.» Chureh, 19) (Cale 477 role 
841. See Penny v. Central Coal, etc., 
Co., 138 Fed. 769, 71 CEA 135 (de- 
cided under Arkansas code). See also 
Shepard v. Meridian Nat. Bank, 149 
Ind. 532, 48 NE 346 (trustee appoint- 
ed to collect and administer funds of 
defaulting public officer permitted to 
sue for benefit of numerous benefici- 
aries). 

_[a] Thus the trustees of a _ reli- 
gious society, who are also members 
thereof, may sue for its benefit, un- 
der the code provision, for an injury 
to land owned by the society by rea- 
son of the wrongful removal of coal 
from beneath the land, although, un- 
der another statute, such trustees, 
as holders of the legal title to the 
land, might maintain the action. 
Penny v. Central Coal, etc., Co.,-138 
Fed. 769, 71 CCA 135 (decided under 
Arkansas code). 

2. Bloete v. Simon, 7 NYSt 87, 12 
NYCivProc 114, 19 AbbNCas 88. 

3. Brinkerhoff y. Tiernan, 61 Misc. 
586, 114 NYS 6988 

4 Hawkins v. Nicholas County, 89 
SW 484, 28 Kyl 479; Sparks v. 
Robinson, 115 Ky. 4538, 74 SW 176, 
24 KyL 2336; Cameron vy. White, 128° 
Okl. 251, 262 P 664; Faber v. Faber, 
76 S. C. 156, 56 SE 677. See -Tyree 
v. Navarro County Road Dist. No. 5, 
(Tex. Civ. A.) 199 SW 644 (applying 
gules ae absence of statutory provi- 
sion). ; 


oa 
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[§ 83] e. Equity Decisions as Authority for Ap- 
plicability of Code Provisions. The decisions of the 
courts of equity may be examined to determine 
whether the code provisions for representative ac- 
tions are applicable.® 

[§ 84] f. Complete Determination of the Contro- 
versy.° Where there can be a complete determina- 
tion of the controversy without the presence of any 
other party, a representative action may be main- 
tained.? Conversely, where there cannot be a com- 
plete determination of the controversy without the 
presence of the persons in whose behalt plaintiff 
brings the action, a representative action cannot 
be maintained.® 

[§ 85] g. Extent of Code Provisions. —(1) Wheth- 
er to Joint Interests. A representative action can- 
not be maintained by plaintiff for the benefit of him- 
self and others with whom he is “united in -inter- 
est,’”’1° since in such a case the code provision that 
all who are “united in interest” must join as plain- 
tiffs prevail;t nor is such an action maintainable 

5. Tobin v. Portland Mills Co., 41 
Or. 269, 68 P 743, 1108. 


6. Parties essential to complete 
determination generally see infra §8§ 


of all, 
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plaintiff to sue alone for the benefit 
but the associates were all 
“united in interest,” and must join as 
plaintiffs under the code. 
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by a plaintiff for the benefit of those with whom he 
has a joint interest.12 However, it has been held 
that, where a party sues for himself and others 
similarly situated, the complaint must show a joint 
cause of action in favor of all.t? And it has been 
held that a representative action is maintainable un- 
der the code on behalf of a class of persons, all of 
whom have a joint interest and ownership in the 
cause of action.+* 

[§ 86] (2) Whether to Legal as Well as Equitable 
Causes. The provisions of the code as to represen- 
tative actions are applicable whether the action 
would, prior thereto, have been legal or equitable;+° 
and representative actions at law have been main- 
tained under them.1® However, the code provi- 
sions have been held inapplicable to a statutory 
action at law to determine the validity of the pro- 
bate of a will, where such a statute provides that 
all parties interested in the proceeding must be 
made parties to the action.1* 

[§ 87] h. Who May Represent the Class—(1) In 
General. One who has no right to bring an action 
16. See cases infra this note. 

[a] Action against carrier for 


damages to shipment.—St. Louis, etc., 


George v. | R. Co. v. Cumbie, 101 Ark. 172, 141 


149-152. 

7. Hilton Bridge Constr. Co. v. 
Foster, 26 Misc. 338, 57 NYS 140 [aff 
42 App. Div. 680 mem, 59 NYS 1106 
mem]; Clarke v. Clarke, 8 Misc. 339, 
39 NS -838-_fatt 75 Hun, 612-mem, 
29 NYS 1142 mem (aff 145 N. Y. 
476, 40 NE 220) ]. 

{a] Illustrations.—(1) Where an 
interlocutory judgment will operate 
in favor of all the holders of lien 
certificates in whose behalf the action 
is brought to establish a first lien, 
whether such holder comes into the 
action or not, as effectively as if he 
had been named and had appeared as 
a party, and where, after such judg- 
ment, no certificate holder can pro- 
ceed separately for relief, but must 
come in to prove his claim in the 
same action, a representative action 
may be brought. Hilton Bridge 
Constr. Co. v. Foster, 26 Misc. 338, 57 
NYS 140 [aff 42 App. Div. 630 mem, 
59 NYS 1106 mem]. (2) Where, in 
an action by one of numerous heirs 
on behalf of all to determine whether 
taxes on land devised are payable 
out of rents or chargeable to the re- 
maindermen, the case presents only 
one question for determination and 
no possible other questions for deci- 
sion, the controversy is capable of 
complete determination, and the rep- 
resentative action may be maintained. 
Clarke vy. Clarke, 8 Misc. 339, 29 
NYS 338 [aff 75 Hun 612 mem, 29 
NYS 1142 mem (aff 145 N. Y. 476, 40 
NE 220)]. 

8 Bear v. American Rapid Tel. 
Co., 36 Hun (N. Y.) 400. 

[a] Thus, to a proceeding to re- 
move a trustee, all the beneficiaries 
must be made parties, and it is not 
enough that one asserts that he 

“moves in behalf of all. Bear v. 
American Rapid Tel. Co., 36 Hun (N. 
Y.) 400. 

9. Objections for defects of par- 
ties see infra §§ 369-389. 

10. George v. Benjamin, 100 Wis. 
622, 76 NW 619, 69 AmSR 963. 

11. George v. Benjamin, supra, 

[a] Thus, where several persons 
mutually agreed to contribute money 
to buy land to be held in trust for 
them, and to pay such sums as should 
be needed for future payments on 
the land, and a president was elect- 
ed, who sued, in behalf of himself 
and associates, one of the parties to 
the agreement, to recover the amount 
of calls which the latter had failed 
to pay, it was held that there was 
not “a common’or general interest’ 
among the associates, so as to entitle 


Benjamin, 100 Wis. 622, 76 NW 619, 
69 AmSR 963. 

12. Bear v. American Rapid Tel. 
Co., 36 Hun (N. Y.) 400 [dist Climax 
Specialty Co. v. Seneca Button Co., 
54 Misc. 152, 1083 NYS 822 (on the 
ground that the case involved a com- 
mon, and not a joint, interest)]. And 
see Day v. Buckingham, 87 Wis. 215, 
58 NW 254 (permitting one to sue 
for many, because the interests were 


“common or general” and not 
“joint 
[a] Tllustration.—Where five per- 


sons conveyed their rights and in- 
terests in certain inventions to two 
trustees, in order to enable the latter 
to dispose of them to the best advan- 
tage, the proceeds to be divided 
among the parties in proportion to 
the value of their respective inven- 
tions, and in case of dispute the pro- 
portion to be settled by arbitration, 
a representative action cannot be 
maintained by one of them on behalf 
of all to remove the trustees where 
there had been no severance of their 
interests by means of an arbitration 
and the benéficiaries still continued 
to be jointly interested in whatever 
was to be derived from the disposi- 
tion or sale of the invention. Bear 
v. American Rapid Tel. Co., 36 Hun 


(N..Y.) 400. 
13. Carey v. Brown, 58 Cal. 180, 
183; Certia v. Notre Dame du Lac 


Univ., 82 Ind. A. 542, 141 NE 381s. 

“The code permits one to sue or 
defend for the benefit of many per- 
sons, only in cases where they are 
so united in interest with the person 
who brings the action or defends 
against it, as to make them necessary 
parties” under the code provision for 
the joinder of parties united in inter- 
est. Carey v: Brown, supra. 

14. Platt v. Colvin, 50 Oh. St. 703, 
36 NE 735 (where there was no ob- 
jection for “defect of parties’’). 

15. Kirk v. Young, 2 AbbPr (N. 
Y.) 458; Platt v. Colvin, 50 Oh. St. 
703, 86 NE 735. 

[a] Reasons for rule.—(1) ‘‘Those 
distinctions, as two separate systems 
of procedure, are abolished by the 
Code; and all the provisions of the 
Code are applicable to every action, 
without reference to those distinc- 
tions.” Kirk v. Young, 2 AbbPr (N. 
Y.) 453. (2) “To restrain the appli- 
cation of section 5008 [as to repre- 
sentative actions], to actions of a 
purely equitable nature, would, we 
think, be at variance with its lan- 
guage, and the general spirit and pur- 
pose of the code.” Platt v. Colvin, 
50 Oh.,St. 708, 712, 36 NE 7385. 


SW 939. 

[b] Action for breach of contract. 
—Atkins v. Trowbridge, 162 App. Div. 
161, 147 NYS 275; Hodges v. Nalty, 
104 Wis. 464, 80 NW 726. 

Lc] Action on bond.—Stemmer- 
mann vy. Lilienthal, 54 S. C. 440, 32 
SE 535. 

[d] Action to recover a certain 
sum of money stolen.—Platt y. Col- 
vin, 50 Oh. St. 703, 86 NE 735. 

[e] Action to recover compensa- 
tion due police officers.—Gorley v. 
Louisville, 65 SW 844, 23 KyL 1782. 

[f] Action to recover taxes paid. 
—Com. v. Scott, 112 Ky. 252, 65 SW 
596, 23 KyL 1488, 55 LRA 597. 

[g] Conversion.-—Florence v. Helms, 
136 Cal. 613, 69 P 429. 

{h] Ejectment.—Stearns Coal, etc., 
Co. v.. Van Winkle, 221 Fed. 590, 137 
CCA 314 [certiorari den 241 U. S. 
670 mem, 36 SCt 554 mem, 60 L. ed. 
1230 mem]; Thames v. Jones, 97 N. 
C. 121, 1 SE 692; Whitaker v. Man- 
son, 84 §. C. 29, 65 SE 953, 137 Am 
SR 835. : 

{i] Trespass.—Penny v. Central 
Coal, ete., Co., 188 Fed. 769, 71. CCA 
135 (decided under Arkansas code). 

17. Brinkerhoff v. Tiernan, 61 
Misc. 586, 114 NYS 698. 

la] Reason tor rule.—‘If the 
plaintiff thus suing on behalf of him- 
self and others was defeated in the 
action, the judgment obtained’ there- 
in operated as a bar against all the 
persons in whose behalf he sued, even 
though they were not before the 
court as actual parties. It seems 
quite evident to me that the Legisla- 
ture, in furnishing an entirely new 
form of action under section 2653a 
[action to contest validity of pro- 
bate of will], intended a form of rem- 
edy not in harmony with or in con- 
templation of the provision of sec- 
tion 448 of the Code of Civil Proce- 
dure [as to representative ac- 
tions] and that the exception to the 
general rule as to making of the 
parties contemplated by section 448 
does not apply to an action of this 
kind. If the plaintiff can maintain 
this action, for the benefit of others 
not named as parties but who have 
a common interest with her in set- 
ting aside the will, then, while her 
success will inure to the benefit of 
such persons, her defeat, through ig- 
norance, bad judgment or general in- 
efficiency, would likewise forever bar 
the individuals whom she represented 
in the action.” Brinkerhoff v. Tier- 
nan, 61 Misc. 586, 591, 114 NYS 698. 

Whether privilege is cumulative 
see supra § 81. 
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cannot maintain it for the benefit of himself and 
those alleged to be similarly interested,t® and per- 
sons having no interest at all in the action may not 
prosecute it for others interested, 
as parties, although the action purports to be in be- 
half of those suing and all others interested.'® 
person who sues must have an interest in the con- 
troversy common with those for whom he sues,”° 
and there must be that unity of interest between 
him and all such other persons which would entitle 
them to maintain the action, if suit were brought 
The person who brings the ac- 
tion can only represent a class with which he has a 
common interest,?” and he cannot represent two 
classes, each with distinet and different rights and 
Where plaintiffs have no interest in 
common with those in whose behalf they purport 
to sue, they cannot maintain a representative ac- 


by them jointly.?? 


liabilities. 22 


18. Nixon v. McPherson County 
School Dist. No. 92, 32 Kan. 510, 4 
P 1017; Asplund v. Hannett, 31 N. M. 
641, 249 P 1074. 

[a] Reason for rule.—‘‘[The code 
provision for representative actions] 
presupposes the right to sue, merely 
authorizing one of the persons pos- 
sessing such right to sue in behalf of 
himself and others. It does not au- 
thorize new causes of action or en- 
large jurisdiction.” Asplund v. Han- 
nett, 31 N. M. 641, 646, 249 P 1074. 

{b] TIllustrations.—(1) A private 
person cannot, by virtue of being a 
citizen and taxpayer, maintain an ac- 
tion against a school district or its 
officers where the act affects merely 
interests of the public in general, and 
not those of such private person in 
particular. Nixon, .v..  MePherson 
County School Dist. No. 92, 32 kan. 
510, 4 P 10t7. (2) A representative 
action cannot be maintained by a 
citizen and taxpayer for all other 
citizens and taxpayers to enjoin the 
expenditure of a tax fund where 
plaintiff himself could not maintain 
such an action. Asplund v. Hannett, 
31 N. M. 641, 249 P 1074. 


19. Overton vy. Overton, 123 Ky. 
311, 96 SW 469, 29 KyL 736. 

[a] Illustration.—W here plain- 
tiffs, suing for themselves and oth- 


ers to remove a cloud on title, had 
no interest whatsoever in the land 
involved because of their illegitima- 
cy, a representative action cannot be 
maintained. Overton v. Overton, 123 
Ky. 311, 96 SW 469, 29 Kyl 736. 

20. Certia v. Notre Dame du Lac 
Univ., 82 Ind, A. 542, 141 NE 318. 

21. Certia v. Notre Dame du Lac 
Univ., supra. 

Whether representative action can 
be maintained by holders of joint in- 
terests see supra § 85. 

22. Quinlan v. Myers, 29 Oh. St. 
500. 

What is common or general inter- 
est see infra § 92. 

23. Quinlan yv. Myers, 29 Oh. St. 

0 j 


[a] Thus a plaintiff cannot repre- 
sent two classes of landowners in a 
bill to enjoin the collection of an as- 
sessment for road improvements, 
where the rights and liabilities of 
one class depend on one statute, and 
those of the other class depend upon 
another statute. Quinlan -v. Myers; 
29 Oh. St. 500. 

24. Shoemaker v. Grant County, 36 
Ind. 175. : 

[a] MTllustration.—A board of 
county commissioners cannot main- 
tain a representative action jointly 
with a taxpayer of the county who is 
not shown to be a real estate owner, 
to restrain the county treasurer from 
paying into the state treasury a sum 
of money representing legal taxes 
collected subsequently to the col- 
jection of an illegal real estate tax, 
since the amount of the alleged il- 


PARTIES 


tion.?4 


but not named 


The 


legal tax belongs to the owners of 
the real estate taxed and not to the 
board of commissioners of the coun- 
ty; in such an action plaintiffs are 
volunteers in a controversy where 
they have no rights to assert and no 
duties to perform concerning a mat- 
ter in relation to which they labor 
under no responsibilities. Shoemaker 
v. Grant County .36and. 175. 

25. Linden Land Co. v. Milwaukee 
Electric R. ete., Co., 107 Wis. 493, 83 
NW 851. 

[a] Thus a representative action 
cannot be brought by one of a num- 
ber of abutting landowners to enjoin 
the laying of a street railway, since, 
although such persons may join as 
parties, they are not necessary par- 
ties to the action and cannot be bound 
by the result unless joined. Linden 
Land Co. v. Milwaukee BPlectric R., 
etc., Co., 107 Wis. 493, 83 NW 851. 

26. Linden Land Co. v. Milwaukee 
Hlectric R., etc., Co., supra. 

27. Frederick v. Douglas County, 
96 Wis. 411, 71 NW 798. 


28. Frederick vy. Douglas County, 
supra. 
[a] The right of a taxpayer to 


sue for the benefit of all taxpayers in 
a county has been held not to depend 
upon the amount of the tax paid by 
him, so that a taxpayer who has paid 
a very small amount of taxes may 
maintain an action for the benefit of 
all to restrain the alleged illegal ex- 
penditure of county funds. Frederick 
v. Douglas County, 96 Wis. 411, 71 
NW 798. 

29. Hawkins v. Nicholas County, 
89 SW .484, 28 KyL 479; Sparks v. 
Robinson, 115 Ky. 4538, 74 SW 176, 
24 KyL 2336. 

30. Hawkins v. Nicholas County, 
89 SW 484, 28 KyL 479; Sparks v. 
Robinson, 115 Ky. 453, 74 SW 176, 
24 KyL 2336. 

[a] Reason for rule.—‘‘'The one 
essaying to act for all must be a fair 
representative of the class, and this 
he must show to be entitled to claim 
the right. It was not enough that 
he should belong to the class whose 
alleged grievances or property rights 
he presumes to involve in litigation, 
but he must show such an interest 
that the court may see that his mo- 
tive and financial concern are prob- 
ably in harmony with at least the 
average of the body. . Leo this 
were not so, then one with but slight 
interest in fact, but actuated by some 
other motive not common to, nor in 
keeping with, the welfare of those 
he would represent, could involve 
their property in a litigation to be 
conducted by such skill and labor as 
he would feel warranted to ‘engage 
in his own small affair. This would 
not be allowed. Or, e. g., appellant, 
with an interest of 3 cents only, vol- 
unteers to litigate for property hold- 
ers whose possessions are over $9,- 
000,000, and whose direct pecuniary 
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A person cannot represent an alleged class 
where the result of the action is not conclusive on 
all for whose benefit the action is brought,”° since 
otherwise plaintiff does not represent all.?° 
right of a member of a class to sue for the benefit of 
all has been held not to depend upon the extent of 
his interest,?7 and one with a very small interest 
may maintain a representative action.?® 
other hand, the one essaying to act for all must 
show himself to be fairly representative of the 
class,*® and it has been held that one with but a 
slight interest is not entitled to maintain a rep- 
resentative action for members of a class whose in- 
terests in the controversy are substantial.*° 
fact that plaintiff. has acquired the rights of some 
of the members of the class by assignment does not 
preclude a representative action ut his name for 
the class,*? since it is no concern of Wefendant what 


The 


On the 


The 


concern is nearly $15,000. He pro- 
poses to choose for them their law- 
yer, set the gauge of their litigation, 
control in a large measure the con- 
duct of this to-be enormous suit, and 
have charged to them the whole of 
the costs (for appellant’s proportion 
of the costs could not be measured 
in any denomination of money known 
to the law). This is a case to which 
certainly the maxim, ‘The law does 
not notice trifling matters’ (‘de mini- 
mis non curat lex’), applies. His in- 
terest is not large enough for the 
law to take notice of. One so situat- 
ed will not be allowed to pester the 
courts and people by raising vexa- 
tious litigations over supposed con- 
stitutional infractions, for academi- 
cal exploitation at other people’s ex- 
pense.” Sparks v. Robinson, 115 Ky. 
453, 458, 74 SW 176, 24 Kyl 2336 
[quot Hawkins v. Nicholas County, 89 
SW 484, 485, 28 KyL 479]. 

31. Stearns Coal, etc., Co. v. Van 
Winkle, 221 Fed. 590, 137 CCA 314. 
[certiorari den 241 U. S. 670 mem, 36 
SCt 554 mem, 60 L. ed. 1230 mem]; 
Blair v. Shelby County Agricultural, 
etc., Assoc., 28 Ind. 175. 

[a] TIllustrations.—(1) In a _ suit 
brought by one person, for himself 
and others having a common interest 
with him, the complaint asked that 
the money sued for should be paid 
into court for the benefit of the sev- 
eral persons interested therein or 
their assigns; and it appeared that 
several of these persons had assigned 
their claims to the person prosecut- 
ing the suit. On a demurrer for a de- 
fect of parties, it was held that, as 
the suit was prosecuted for the bene- 
fit of the persons interested, the as- 
signment was not involved, and there 
was no defect of parties. Blair v. 
Shelby County Agricultural, etc., As- 
soc., 28 Ind. 175. (2) In a stockhold- 
ers’ representative action, whether 
one of the plaintiffs, the son and heir 
of a deceased stockholder, had by as- 
signment acquired his father’s rights 
and those of other heirs is immateri- 
al, the court saying: “It is likewise 
unimportant, as applied to plaintiff 
Van Winkle, whether an assignment 
of stock certificate amounted to a 
legal conveyance of his father’s 
rights as stockholder, for the father 
died before the corporate life termi- 
nated, and his widow became thereby 
the owner of the stock, and at her 
death all her property (including the 
stock in question) .passed to certain 
heirs, including platntiff Van Winkle. 
By virtue, thus, of the general terms 
of her will, whatever legal interest 
she held in the corporate assets 
passed, without reference to certifi- 
cate of corporate stock, to her heirs, 
of whom plaintiff Van Winkle was 
one; and his right of recovery will be 
the same, being representative in 
character, whether or not the other 
heirs had by valid instrument con- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number.. 
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distribution might be made among plaintiffs of the 
recovery.*?. A representative action may be brought 
by one who is alleged to be the duly selected, ap- 
pointed, and acting agent for a number of persons, 
and who, as such, made and entered into a contract 
for their use and benefit, and for breach of which 
the action is brought.** Six members of a fraternal 
association sufficiently represent twenty-seven hun- 
dred members thereof as defendants in an action 
to reform a deed establishing a charitable trust to 
be administered by the trustees of the association of 
which they are members.** Where the question in- 
volves a common interest and the parties are numer- 
ous, a nonresident of the county may sue for the 
benefit of all concerned, although they are residents 
of the county.*°® 

[§ 88] (2) Persons Who Can Recover Total 
Amount Due to Class. Where a judgment for plain- 
tiffs who are suing in behalf of themselves and others 
would be for the total amount which is due plain- 
tiffs and those who are not made parties, and the 
judgment could be-satisfied by the parties to the 
action, a representative suit cannot be maintained.*® 

[§ 89] (8) Joinder of Parties to Maintain Rep- 
resentative Action.** A number of persons similar- 
ly situated may join in an action in behalf of them- 
selves and others so similarly situated for relief 
against conduct which affects them all in the same 
way.*> However, persons not haying joint interests 
may not join as plaintiffs in an action-on the theory 
veyed to him.” Stearns Coal, etc., Co. 


v. Van Winkle, 221 .Fed. 590, 593, 137 
CCA 314 [certiorari den 241 U. S. 670 


for 


PARTIES 


the enforcement of the assessment, 
the benefit of themselves and 
others similarly affected; 
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that it is brought by one or more for the benefit of 
others similarly situated.*® A representative action 
cannot be maintained by joint plaintiffs whose in- 
terests are antagonistic, and where one of them has 
interests adverse to those of the class for whose 
benefit the action is brought.*° 

'[{§ 90] i. Classes of Cases—(1) In General. The 
code permits one or more to sue or defend for all in 
two general classes of cases:4+ (1), When the ques- 
tion is one of common or general interest to many 
persons.*? (2) When the parties are very numerous 
and it is impracticable to bring them all before the 
court.4® In addition, there is a class of cases in 
which both of these provisions in the code are satis- 
fied.*# 

Derivative and nonderivative actions.*® Deriva- 
tive representative actions are those in which plain- 
tiff sues not only in his own right, but in the right 
of another.*® These are the representative actions 
most common.*? A nonderivative representative ac- 


tion is one in which each plaintiff sues in his own 


right, and not in the right of another.*® 

[§ 91] (2) Both Community of Interest and Im- 
practicable Number of Persons. Where there exists 
both a question of common or general interest of 
many persons and the fact that they are so numerous 
that it is difficult, if not impracticable, to bring them 
all before the court, an action may be maintained or 
defended for the benefit of such persons in the names 
of some of them.*® Where both of these elements 
49. U. S.—Minneapolis Chamber of 


Commerce v. Federal Trade Commn., 


while the] 13 F.(2d) 673, 684 [cit Cyc]; Stearns 


mem, 36 SCt 554 mem, 60 L. ed. 1230 
mem]. 

32. Blair vy. Shelby County Agri- 
cultural, etc., Assoc., 28 Ind. 175. 

Bc. est. Louis, ete. KR. Co. ve Cum- 
bie, 101 Ark. 172, 141 SW 939. 

34. Van Brunt v. Ferguson, 163 
Wis. 540, 158 NW 295. 

35. Com. .v. Scott, 112 Ky. 252,.65 
SW 596, 23 KyL 1488, 55 LRA 597.- 

36. Vashon Fruit Union v. God- 
win, 87 Wash. 384, 151 P 797. 

[a] Thus a fruit growers’ union 
and part of its members cannot, on 
behalf of all its members, sue its 
sales agent to recover excess com- 
missions deducted on final settlement, 
since, if the union or the other parties 
plaintiff were permitted to obtain a 
judgment for the whole amount due 
all the members of the union, some 
of whom were not made parties, the 
total judgment could be collected and 
the judgment satisfied by the parties 
to the action. Vashon Fruit Union v. 
Godwin, 87 Wash. 384, 151 P 797. 

37. Joinder of parties generally 
see infra §§ 108-137, 141-183. 

Whether representative action is 
maintainable for those having joint 
interests see supra § 85. 

38. Jones v. Newlon, 81 Colo. 25, 
253° P 386, 50 ALR 1263; » Quick ‘vy. 
Templin, 42 Ind. A. 151, 85 NE 121. 

fa] hus (1) a number of negro 
school children may join in an action 
in behalf of themselves and others 
similarly situated to restrain the en- 
forcement of an order for separate 
social functions in the school, the 
wrong being done by the entry and 
enforcement of the order, made and 
enforced against each of the plain- 
tiffs by defendants in the same ca- 
pacity, injuring each plaintiff in the 
same way, in violation of the same 
constitutional provision, and requir- 
ing for relief the same judgment. 
Jones v. Newlon, 81 Colo. 25, 253 P 
386, 50 ALR 1263. (2) Several per- 
sons whose lands were’ specially as- 
sessed for the repair of a drain, who 
claimed that the assessment was void 
because their lands were not liable 
for the repairs in question, were held 
entitled to join in a suit to restrain 


¢ 


real estate assessed was held in sep- 
arate rights, there was that commu- 
nity of interests shown between 
plaintiffs as would authorize them to 
unite in one action. Quick v. Temp- 
lin, 42 Ind. A. 151, 85 NE 121. 

Common or general interest see in- 
fra §§ 92, 93. 


39. Prospect Park, etc., R. Co. v. 
pete 155 App. Div. 347, 140 NYS 
fa] Thus parties not having any 


joint iriterest in the land in contro- 
versy could not join, as plaintiffs, in 
an action to enjoin the maintenance 
of suits in ejectment against them on 
the theory that it was an action 
brought by one or more plaintiffs for 
the benefit of others similarly eitu: 
ated. Prospect Park, etc., R. Co 

pene vn 155 App. Div. 347, 140 NYS 

40. Shoemaker v. Grant County, 
36 Ind. 175. 

41. Union Light, etc., Co. v. Mulli- 
gan, 177 Ky.) 662, 197 SW 1081; <Me= 
Kenzie v. L’Amoureux, 11 Barb. (N. 
Y.) 516; Hilton Bridge Constr. Co. v. 
Foster, 26 Misc. 338, 57 NYS 140 [aff 
42 App. Div. 6830 mem, 59 NYS 1106 
mem]; Farnam v. Barnum, 2 HowPr 
NS (N. Y.) 396; Whitaker v. Manson, 
84S. C. 29, 65 SE 953, 137 AmSR 835; 
Hawarden v. Youghiogheny, etc., Coal 
CosF lili Wiss 545,32 87% NW 2472,© 55 
LRA 828. See Fleming v. Mershon, 36 
Iowa 413 (code provisions make two 
exceptions to the rule that all united 
in interest must join). 


42. See infra §§ 92, 93. 

43. See infra §§ 94-99. 

44. See infra § 91. 

45. Effect of distinction on status 
of members of class as parties see in- 
fra § 100. 

46. Atkins v. eso 162 App. 


Div. 629, 148 NYS 18 

47. Atkins Vv. Heelan supra. 

48. Atkins v. Trowbridge, supra. 

[a] Reason for distinction.—In 
such an action “‘there is no fund to be 
realized,” the liability of defendant 
not being collective to the class, but 
being a several liability to each mem- 
ber thereof. Atkins v. Trowbridge, 
162 App. Div. 629, 637, 148 NYS 181.1 


Coal, etc., Co. v. Van Winkle, 221 Fed. 
590, 137 CCA 314 [certiorari den 241 
U. S. 670 mem, 36 SCt 554 mem, 60 
L. ed. 1230 mem]; Penny v. Central 
Coal eter (Cos wi3s, Weds T60mTu Leon 
135 (decided under apg i Code). 

Cal.—Wheelock v. Los Angeles 
oo Presb. Church, 119 Cal. 477, 51 


Ind.—Quick y. Templin, 42 Ind. A. 
151, 85 NE 121. 

Iowa.—Dumont v. Peet, 152. Iowa 
524, 132 NW 955; Palo Alto Banking, 
etc, Coun: Mahar, 65 Iowa 74, 21 NW 


Ky.—Gorley v. Louisville, 65 SW 
844, 23:KyL 1782; .Com:- v. Scott,: 112 
Ky. 252,65 SW. 596, 23 KyL 14838, 55 
LRA 597; McCann y. Louisville, 63 
SW 446, 23 KyL 558. 

N. Y.—Atkins v. Trowbridge, 162 
App. Div. 161, 147 NYS 275: ° Greer v. 
Smith, 155 App. Div. 420, 140 NYS 43; 
Clarke v. Clarke, 8 Misc. 339, 29 - NYS 
338 [Laff- 75 Hun 612 mem, 29:NYS 
1142 mem (aff 145 N. Y. 476, 40 NE 
220)]; Bloete v. Simon, 7 NYSt 87, 
12 NYCivProc 114, 19 AbbNCas 88. 

A ae .—Upington v. Oviatt, 24-Oh: ‘St. 

Or.—Liggett v. Ladd, 17 Or... 89,' 21 
Preiss: 

S. C.—Faber v. Faber, 76S. GC. 156, 
56 SE 677 

Wash.—Clay v. Selah Valley Irr. 
Co., 14 Wash. 548, 45 P 141 

[al Illustrations.—(1) Where the 
stockholders of an expired corpora- 
tion are numerous, a few may sue 
in ejectment to recover mineral 
rights owned: by the corporation at 
the time it expired, on behalf of all, 
the rights being common. Stearns 
Coal, ete., Co. v. Van Winkle, 221 Fed. 
590, 13% CCA 314 [certiorari den 241 
U. S. 670 mem, 36 SCt 554 mem, 60 L. 
ed. 1230 mem]. (2) Where .a reli- 
gious society, consisting of many 
worshipers, was the owner of certain 
lands in controversy, its trustees 
were entitled to sue for an injury to 
the freehold consisting of a wrong- 
ful removal of coal from beneath the 
land without joining the members of 
the congregation under the code pro- 
vision for representative actions. 
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exist, the representative action is maintainable, al- 
though each member of the class has a personal cause 
A community of in- 
terest in the question at issue and in the remedy 
sought, among all the very numerous persons in 
whose behalf the action is brought, is sufficient to 


of action against defendant.®°° 


The court said: “Surely, it must be 
conceded that it is a question of com- 
mon or general interest of many 
persons composing the congregation 
of a religious society that a coal 
mining corporation should, unbidden, 
come and burrow beneath their house 
of worship and the graves of their 
dead, for coal, and cart it away. AS 
the worshipers of such a society are 
generally numerous, and changing, 
constantly coming and going, render- 
ing it difficult, if not impracticable, 
to obtain the names and. the consent 
of such a conglomerate mass, com- 
posed of men, women, adults and 
minors, to join in such an action as 
this, the situation certainly brings 
the case within the scope of the 
statute, enabling the acting trustee 
of the society, to its use, to main- 
tain the action of trespass for such 
a wrongful entry upon and spolia- 
tion of its property.’’ Penny v. Cen- 
tral Coal, etc., Co., 138 Fed. 769, 773, 
71 CCA 135 (decided under Arkansas 
- Code). (3) The president and sec- 
retary of an unincorporated associa- 
tion consisting of numerous members, 
and engaged in conducting a _ tele- 
phone system, may bring an action 
for the benefit of themselves and the 
members of the association to compel 
defendant to disconnect a telephone 
line from. plaintiff’s line which the 
former is alleged to. be wrongfully 
using to receive and transmit mes- 
sages. ~Dumont v. Peet, 152 Iowa 
524, 1832 NW 955. (4) One of nu- 
merous persons, all of whom. hold 
land under a conveyance which de- 
fendant fraudulently seeks to defeat, 
may prosecute an action for the 
benefit of all, to enjoin the consum- 
mation of the fraud. Palo Alto Bank- 
ing, etc., Co. v. Mahar, 65 Iowa 74, 21 
NW 187. (5) Several of a large num- 
ber (two hundred) of policemen hav- 
ing claims against a city for compen- 

sation for the time they were ille- 
gally suspended under a void order 
may sue for the benefit of all under 
the ende. Gorley v. Louisville, 65 SW 
844, 23 KyL 1782. 
number of taxnayers from whom a 
tax has been illegally collected may 
sue, for the benefit of all, to recover 
the sums -naid; the interests of all 
being identical in character, although 
not in: amount. Com. v. Scott, 112 
Ky. 252. 65 SW 596, 23 KyL 1488, 55 
LRA 597. (7) One or more of a large 
number. of persons who have paid 
street assessments under the same 
mistake of law may be permitted to 


sue for all to determine their right, 
to recover of the city the smounts so 
paid, there being both many persons, 


with a common or general interest 
and they being so numerous as to ren- 
der it impracticable to bring them all 
before the court. McCann v. Louis- 
ville, 68 SW 446, 23 KyL 558. 


“of cigar 
of all to enjoin the use of the union 
Jabei by one not a member of the as- 
sociation. Bloete v. Simon, 7 NYSt 
‘87, 12 NYCivProc 114, 19 AbbNCas 
88. (9) A part of: numerous bond- 
holders can maintain a representative 


action for damages for breach of a 


contract to purchase an entire issue 
of bonds from all of the bondholders. 
Atkins v. Trowbridge, 162 App. Div. 
161, 147 NYS 275. (10) A number of 
property owners may sue in behalf of 
themselves and all other property 
owners and residents of a ‘town to 
prevent the operation of a fertilizer 
plant in such a way as injuriously to 
affect property owned by plaintiffs 


(6) One of a large’ 


(8), 
Some of twenty-six thousand mem- 
bers of an unincorporated association: 
makers may sue on behalf; 
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In General. 


allie? 


and those in whose behalf they sue. 
Greer v. Smith, 155 App. Div. 420, 140 
NYS 43. (11) Where a testator de- 
vised land to his widow for life, re- 
mainder to his heirs, who were nu- 
merous and lived far apart, to take as 
if he were intestate, one of the heirs 
may sue, for the benefit of all, to de- 
termine whether taxes on such land 
are payable out of the rents, or are 
chargeable to the remaindermen. 
Clarke v. Clarke, 8 Mise. 339, 29 NYS 
388 [aff 75 Hun 612 mem, 29 NYS 
1142 mem (aff 145 N. Y. 476, 40 NE 
220)]. (12) The owners of lots as- 
sessed for a street improvement, and 
claiming the assessment, for the 
same reason, to be invalid, may sue 
to enjoin the collection of the as- 
sessment on behalf of himself and 
ninety-four other lot owners. Up- 
ington v. Oviatt, 24 Oh. St. 232. (13) 
One of the members of an unincor- 
porated association may sue for the 
benefit of the whole, to enforce a 
right in favor of the association 
which is cognizable, in equity, as to 
set aside a deéd, where the members 
are so numerous that it would be im- 
practicable to bring them all before 
the court. Liggett v. Ladd, 17 Or. 
89, 21 P 133. (14) The interests of 
remote residuary legatees, where the 
class consists of numerous persons, 
some within the jurisdiction of the 
court and some without, some of 
whose names are known to plaintiff 
and some not, may be adjudicated 
under the code provisions for repre- 
sentative actions, by making one 
member of the class a party defend- 
ant to represent the class. Faber v. 
Faber, 76 S. C. 156, 56. SE 677. (15) 
One or more mortgage bondholders 
may, in behalf of the entire number, 
under the code provision for renre- 
sentative actions, ask the removal of 
the trustee representing the bond- 
holders, and the appointment of an- 
other in his stead, where the bond- 
holders are numerous, and some re- 
side at a distance. and are unknown 
to the moving parties. Clay v. Selah 
era irri) Co. 4 Wash. 6435) 4524p 


50. Atkins v. PS Sh) 162 App. 
Div. 629. 148 NYS 181. 

Sit Coma v. es: nies Kv. 252. 65 
Sw 596. 23 KyL 1488, 55 LRA 597. 

52. Who may represent the class 
see supra §§ 87-89. 

53. Ark.—St. Louis, ete.. R. Co. v. 
Cumbie, 101 Ark. 172. 141 SW 939. 
.—Baker v. Ducker, 79 Cal. 365, 
291 P 764: Gieske v. Anderson, 77 Cal. 
247, 19 P 421; Jellen v. O’Brien, (A) 
264 PP P115. 

Ind.—Blair v. Shelby County Agri- 
cultural, ete., Assoc., 28 Ind. 175 

Iowa.-—Corey Vv. Sherman, 96 Iowa 
114, 64 NW 828, 32 LRA 514; Brand- 
irff v. Harrison County, 50 Iowa 164. 

Ky.—Duke v. Boyd County, 225 Ky. 
112, 7 SW (2d) 839; Heller v. Hunt 
Forbes “Constr. -Co,, 223 - Ky. 168) 3 
SW (2d) 206; McCann v. Louisville, 
63 SW 446, 28 KyL 558; Alexander 
ee Gish, 88 Ky. 13, 9 SW 801, 10 KyL 


N. Y.—Whitmore v. New York In- 
ter-Urban Water Co., 158 App. Div. 
178, 142 NYS 1098; McKenzie v. 
L’Amoureux, 11 Barb. 516; Climax 
Svecialty Co. v. Seneca Button Co., 
h4 Mise. 152, 108 NYS 822, 38 NY 
CivProe 476; Hilton Bridge Constr. 
Co. '¥. Foster, 26 -Mise? 338; 57 NYS 
140 [aff 42 App. Div. 680 mem, 59 
NYS 1106 mem]; Astor v. New York 
Arcade R. Co., 3 NYSt 188; Farnam 
v. Barnum, 2 HowPrNS 396; Noyes v. 
Wer ae 15 NYWklyDig 72. 

N. D.—Kvello v. Lisbon, 38 N. D. 


[$§ 91-92 


maintain a representative action of this class.®* 

[§ 92] (3) Common or General’ Interest®?—(a) 
Where the question is one of a com- 
mon or general interest of many persons, one or more 
of them may maintain an action for the benefit of 
The representative action is maintainable 


71, 164 NW 305. 

Oh.—Cincinnati St. R. Co. v. Smith, 
29 Oh. St. 291. 

Wis.—Trade Press Pub. Co. v. Mil- 
waukee Typographical Union No. 23, 
180 Wis. 449, 198 NW 507; Hawarden 
v. Youghiogheny, etc., Coal Co., 111 
Wis. 545, 87 NW 472, 55 LRA 828; 
Frederick ¥. Douglas Gounty, 96 Wis. 
411, 71 NW 798; Day v. Buckingham, 
87 Wis. 215, 58 NW 254. 

[a] Illustrations.—(1) An agent 
of fruit growers for the shipment of 
their fruit, who made a contract of 
shipment in his own name, may sue 
thereon for the bemefit of ah plain- 
tiffs. St. Louis, ete., R. Co. Cum- 
bie, 101 Ark. 72) 141 SW 939. (2) 
Where plaintiffs together with a large 
number of other persons are asso- 
ciated together for religious pur- 
poses and are members of a church 
society, they are concerned in 
question of common or general in- 
terest of many persons and may 
prosecute an action for all the mem- 
bers of the church as well as them- 
selves. Baker v. Ducker, 79 Cal. 365, 
Zhe EGA (3) The treasurer of a 
fire association, as the representative 
of its members, may sue an ex-treas- 
urer, who is himself a member, for 
funds belonging to the association. 
Gieske v. Anderson, 77 Cal. 247, 19 
P 421. (4) A policyholder in a mu- 
tual insurance company may main- 
tain an action for all policyholders 
similarly interested to set aside an 
assignment by the company, to de- 
clare obligations made by all uncol- 
lectable, and for general relief. Co- 
rey v. Sherman, 96 Iewa 114, 64 NW 
828, 32 ALR 514. (5) Several tax- 
payers may sue for all to enjoin the 
collection of an illegal tax. Brand- 
irff v. Harrison County, 50 Iowa 164. 
(6) Where a suit to enjoin the col- 
lection of a tax to pay county bonds 
had been dismissed, some of the bond- 
holders may sue upon the injunction 
bond for the benefit of all, whether 
defendants in the injunction suit: or 
not. Alexander v. Gish, 88 Ky. 13, 
9 SW 801, 10 KyL 989. (7) The rule 
should be applied between taxpayers 
and a municipality, where it is 
sought to recover money which is 
charged to have been improperly 
collected from the taxpayer; for all 
of the taxpayers of the municipality 
are contributors to the fund from™ 
which the municipal dues are to be 
paid, and must replenish the treasury 
when it has become depleted. They 
have, therefore, a common and gener- 
al interest in the settlement of the 
right of the municipality to collect or 
retain the money in contest. Mc- 
Cann vy. Louisville, 63 SW 446, 23 
KyL 558. (8) A water consumer may 
sue on behalf of all others similarly 
situated to restrain the company from 
severing its connection unless the 
consumers agree to an increase of 
rates. Whitmore v. New York In- 
ter-Urban Water Co., 158 App. Div. 
178, 142 NYS 1098. (9) An action 
may be brought by one or more of 
several legatees, in behalf of them- 
selves and the others, against the 
personal representative of the testa- 
tor, and the resiquary legatees and 
devisees, for an account of the per- 
sonal estate and of the debts,. lega- 
cies, etc., and to have the real estate 
sold, and the proceeds, together with 
the personal estate, applied in pay- 
ment of the debts and legacies. Mc- 
Kenzie v. L’Amoureux, 11 Barb. (N. 
Y.) 516. (10) The owners in several- 
ty of water rights on a certain race 
have such common or general inter- 
est respecting the invasion of their 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 92] 


where the subject of the action presents a question 
of common or general interest,’ and where all the 
persons involved have a similar interest in obtain- 
Where there is no com- 
mon or general interest in the subject matter, a rep- 
resentative action cannot be maintained.°® 
the common or general interest, it has been variously 
stated,®°? must be in the object of the action,®* in 
the result sought to be accomplished in the proceed- 
ings,°® or in the question involved in the action;®® 
and a representative action is not maintainable in 
the absence of such a common interest in the object 
of the action®! or where it does not appear that 
those for whom the action is brought have such a 
common interest in the question involved in the ac- 
When there exists merely a community of 
interest in a question of law, a representative action 
cannot be maintained;°* nor ean it be maintained 


ing the relief demanded.®® 


tion. ®? 


respective rights by the wrongful act 
of a party in cutting off their com- 
mon source of supply as is contem- 
plated by the code provision, so as 
to permit a representative action to 
prevent further invasion of such 
rights. Climax Specialty Co. v. Sen- 
eca Button Co., 54 Misc. 152, 103 NYS 
$22, 38 NYCivProc 476. (11) One of 
three holders of receivers’ certifi- 
eates, issued at the same time for 
the same purpose, and payable at the 
same time, and alleged to be a lien 
upon the same property, may sue for 
all to have the certificates declared 
a first lien. Hilton Bridge Constr. 
Co. v. Foster, 26 Misc. 338, 57 NYS 
140 [aff 42 App. Div. 630 mem, 59 
NYS 1106 mem]. (12) Several proper- 
ty owners may sue for the benefit of 
all similarly situated to enjoin the 
construction of a proposed railroad. 
Astor v. New York Arcade R. Co., 3 
NYSt 188. (13) An action may be 
brought by one of the next of kin of 
a deceased person on behalf of him- 
self and also for the benefit of all the 
heirs at law and next of kin of de- 
ceased, against his personal repre- 
sentatives, to procure an adjudication 
upon the validity of his will and to 
have a trust established in favor of 
the heirs at law and next of kin, as 
against the administrators. Farnam 
v. Barnum, 2 HowPrNS (N. Y.) 396. 
(14) One creditor may maintain an 
action on behalf of all to compel an 
accounting by an assignee for the 
benefit of creditors. Noyes v. Wern- 
berg, 15 NYWklyDig 72. (15) One 
of several lot holders may sue in be- 
half of all others similarly situated 
to enjoin collection of a local special 
assessment. Kvello v. Lisbon, 38 N. 
DPD. 71, 164 NW 305. (16) An action 
may be maintained in the name of 
some of the taxpayers of a city for 
the benefit of all to restrain the en- 
forcement of an allegedly invalid or- 
dinance. Cincinnati’ St. R. Co. v. 
Smith, 29 Oh. St. 291. (17) A class of 
persons, namely, employing printers, 
may be represented by some of their 
number in an action to prevent an al- 
leged conspiracy to force them to en- 
ter into a closed-shop agreement with 
a union, which conspiracy is aimed 
at the class. Trade Press Pub. Co. 
v. Milwaukee Typographical Union 
No. 23, 180 Wis. 449, 193 NW _ 507. 
(18) A retail coal dealer, who is one 
of many persons injured by an un- 
lawful combination between other 
coal dealers to drive out of business 
all not members of the combination, 
may maintain an action for the bene- 
fit of all similarly situated to re- 
strain the continuation of the opera- 
tions of the conspiracy; the ques- 
tion of common and general interest 
in such a case is the legality of the 
conspiracy. Hawarden y. Youghlo- 
gheny, etc., Coal Co., 111 Wis. 545, 
87 NW 472, 55 LRA 828. (19) A tax- 
payer may sue for himself and all 
taxpayers of a county to restrain the 
county and its officers from paying or 
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Further, 


issuing warrants to pay for the serv- 
ices of an attorney, illegally em- 
ployed to assist the district attorney 
in the prosecution of tax cases, and 
to compel the repayment of money 
which had been previously paid to 
such an_ attorney. Frederick  v. 
Douglas County, 96 Wis. 411, 71 NW 
798. (20) A representative action is 
maintainable when creditors with 
claims in severalty have an insolvent 
corporation for their common debtor 
and seek, on behalf of themselves 
and others, to enforce the statutory 
liability of its stockholders. Day v. 
pecking bam, 87 Wis. 215, 58. NW 
ot. 

54. Speyer v. Denver School Dist. 
No. 1, 82 Colo. 534, 261 P 859; Cli- 
max Specialty Co. v. Seneca Button 
Co., 54 Misc. 152, 1038 NYS 822, 38 NY 
CivProe 476; Trade Press Pub. Co. v. 
Milwaukee Typographical Union No. 
23, 180 Wis. 449, 193 NW 507. See 
Palo Alto Banking, etc., Co. v. Mahar, 
65 Iowa 74, 21 NW 187 (where there 
were, in addition, numerous persons). 

[a] The subject of the action is 
the common right of protection from 
inequitable conduct, and it is not the 
injured business of plaintiffs, so that 
a number of owners of school supply 
stores in the vicinity of various pup- 
lic schools have a common interest in 
the “subject” of an action to com- 
pel the abrogation of a rule promul- 
gated by school authorities that 
school children should eat their noon 
lunches’ in the school buildings. 
Speyer v. Denver School Dist. No. 1, 
82 Colo. 534, 261 P 859, 

Subject of the action generally see 
Actions § 41. 

55. Speyer v. Denver School Dist. 
No. 1. 32 ‘Colo. 534,261 BP 859; ~Cli- 
max Specialty Co. v. Seneca Button 
Co., 54 Mise. 152, 103 NYS 822, 38 
NYCivProc 476; Trade Press Pub. 
Co. v. Milwaukee Typographical Un- 
ion No. 23, 180 Wis. 449, 193 NW 507. 

56. Thomas y. Kentucky Trust, 
etc., Co., 156 Ky. 260, 160 SW -1037; 
Towner v. Diocese of Long Island, 
140 NYS 784. 

[a] Tllustration.—An. action by 
heirs of a decedent to recover the 
reasonable value of property con- 
veyed by decedent’s sister, under a 
power of attorney, on the ground that 
decedent was of unsound mind when 
the power of attorney was executed, 
was not such an action as might be 
maintained by some of those interest- 
ed on behalf of all others similarly 


situated. Towner v. Diocese of Long 
Island, 140 NYS 784. 

57. See cases infra notes 58-60. 
eee Fleming vy. Mershon, 36 Iowa 
59. Fleming v. Mershon, supra. 
60. Carey v. Brown,’ 58 Cal. 180. 
ies Fleming y. Mershon, 36 Iowa 
62. Carey v. Brown, 58 Cal. 180. 

[a] TIllustration.—Where defend- 
ants assert an interest in a large 
tract of land, 


including the land 


[47 C.J.] 47 


where there exists no common or general interest 
in any particular fund or property in which one of 
the parties may or is about to gain preference or un- 
fair advantage.** A representative action lies where 
there is a community of interest in the legal ques- 
tions involved, where the situation of plaintiff and 
those for whom he sues is similar, and where the 
character of the relief would be applicable to all, 
although the claims of all the parties are legally 
separate and arise from distinct transactions.°> And 
such an action lies where defendant owes a duty to 
the class for whose benefit the action is main- 
tained,*® although the right of each member of the 
class is separate.®™ However, a representative action 
cannot be maintained where the rights and interests 
of each member of an alleged class are separate and 
distinct from those of every other member.°® 
resentative action may be maintained where plaintiff 


A rep- 


claimed by plaintiff, which claim 
if valid would be equally valid as to 
land claimed by many other persons, 
there is no question of such common 
or general interest as will enable 
plaintiff to maintain an action for the 
benefit of himself and’ such other 
persons to quiet title to the land: 
Carey v. Brown, 58 Cal. 180. 
Thomas v. Kentucky Trust, 
Co.. 156 Ky. 260, 160 SW 1087. 
Thus a borrower who had 
been charged usury could not sue ‘for 
himself and also for the benefit of 
others who paid defendant usury to 
recover such payments, although the 
action is founded upon the same-usu-+ 
ry statute. Thomas v. Kentucky 
oe ete., Co., 156 Ky. 260, 160 SW 


64. Thomas vy. 
etc... Co., supra. ) 

65. Skinner v. Mitchell, 108 Kan. 
861, 197 P 569. 

{a] Thus a single taxpayer -may 
bring an action to compel the issu- 
ance of tax receipts for himself and 
for eight hundred and seventy-four 
other taxpayers similarly aggrieved, 
there being a community of: interest, 
notwithstanding all the claims were 


Kentucky Trust; 
) 


distinct. Skinner -v. Mitchell, 108 
Kan. 861, 197-P. 569. a ; : y 
66. Whitmore v. New ‘York Inter= 


Urban Water Co., 158 App.' Div. 178, 
142 NYS 1098. i 

67. Whitmore v. New. York Inter- 
Urban Water Co., supra. . 

68. Ind.—Certia v. Notre Dame du 
Lac Univ., 82 Ind. A. 542, 141 NE 318. 

Ky.—Union Light, ete., Co. v. Mul- 
ligan, }177) Kys° 662, 197° SW L081: 
Thomas y. Kentucky Trust, etc., Co., 
156 Ky. 260, 160 SW 1037. 

N. Y.—Adelson v. Sacred Associates 
Realty Corp., 192 App. Diy. 601, 183 
NYS 265. 

Oh.—Meeker v. Scudder, 108 Oh. St: 
423, 140 NE 627. 

Wis.—Linden Land Co. v. Milwau- 
kee Hlectric R., sete, Co. 107 “was: 
493, 83 NW 851; George v. Benjamin, 
Aes Wis. 622, 76 NW 619, 69 AmSR 

[a] Illustrations.—(1) In. a_ suit 
by plaintiff on behalf of himself and 
other persons having friends and rel- 
atives buried in a certain cemetery 
owned by defendant, praying an in- 
junction to prevent the burial of the 
dead in the walks and paths of the 
cemetery, and to cause the removal of 
bodies so buried by defendants, the 
complaint was held demurrable as 
not showing the common interest be- 
tween plaintiff and the other owners 
of lots, the interest of each owner 
being separate and distinct. Certia 
v. Notre Dame du Lac Univ., 82 Ind. 
A. 542, 141 NE 318. (2) One who 
makes a deposit with a gas company 
to secure the payment of his gas bill 
cannot sue on behalf of all the de- 
positors to recover their deposits, 
there being no common or general 
interest involved, since each deposi- 
tor seeks a personal judgment for his 


48 [47 C.J.] 


and those in whose behalf he sues have such a-com- 
munity of interest as to permit, but not require, the 
persons to be joined as plaintiffs.°® But persons, 
because united in interest, so that they must be 
joined as plaintiffs under the codes,‘° have not such a 
common or general interest that a representative 
action may be maintained in their behalf.*t A rep- 
resentative action cannot be maintained on the 
ground of community of interest where the total 
amount of a judgment in favor of the nominal plain- 
tiffs could be collected, and the judgment satisfied by 
the parties to the action.*? The interest must be 
common to all of the members of the class represent- 
ed,?* and where it is not, a representative action c¢an- 
not be maintained.** There is no community of in- 
terest between two classes of persons where the 
rights and liabilities of seach class depend upon a 
separate statute.‘® Persons who occupy, or may 
occupy, antagonistic positions and hostile interests 
are not properly represented either by plaintiff or 
defendant, so as to exclude them from the right of 
being personally heard on the issues involved in the 
action.*® However, a hostile interest occurs only 
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where plaintiff makes a claim which is antagonistic 
to that of another.*7 It cannot occur where the 
legal rights of the parties are the same, and the only 
question is as to the expediency of having those 
rights enforced at a particular time.‘% 

[§ 93] (b) Many Persons. Under this provision 
it is the character of the interest which controls, 
rather than the number of persons.‘® Where the 
question involved is one of common or general in- 
terest, the action may be brought by one or more for 
the benefit of all who have such a common interest, 
without showing that the parties are very numerous 
or that it would be impracticable to bring them all 
before the court.*° The term ‘‘many,”’*t as used in 
this code provision, contemplates more than one per- 
son,°? but it is not used to express the idea of very 
numerous persons.’ As used in connection with 
the words “common or general intérest of the per- 
sons,” the term means a limited ‘number.8* The 
term “many,” in this connection, has been held to 
apply to three persons, so that one person may main- 
tain the action for the three,*° and in the same way, 
to four persons.*® 


own deposit without claiming any 
interest in the deposits of the other 
depositors. Union Light, etc., Co. v. 
Mulligan, 177 Ky. 662, 197 SW 1081. 
(3) Where each right of recovery is 
based on a separate and distinct con- 
tract, a representative action is not 
maintainable, so that one who paid 
usurious interest cannot sue to recov- 
er it for the benefit of all who so 
paid usurious rates to defendant. 
Thomas v. Kentucky Trust, etc., Co., 
156 Ky. 260, 160 SW 10387. (4) A suit 
by. a tenant to enjoin a summary 
ejection proceeding cannot be main- 
tained, because it is brought on be- 
half of plaintiff and other tenants of 
the building occupying similar rela- 
tions, where such tenants do not hold 
under the same lease, but under dif- 
ferent. instruments, plaintiff having 
no. interest, whatever in any contro- 
versy between defendant and the oth- 
er tenants. Adelson v. Sacred Asso- 
eciates Realty Corp., 192 App. Div. 
601,-183 NYS 265. (5) Applicants for 
a license to practice any calling or 
profession under the law of a: state 
must stand upon their individual 
rights and qualifications, and they 
may not join for the purpose of in- 
stituting a class suit to determine 
the unconstitutionality of an act of 
the general assembly. Meeker’ v. 
Scudder, 108 Oh. St. 423, 140 NE 627. 
(6) An owner of property situated on 
the line of a proposed street railway 
cannot maintain a suit to prevent the 
construction of the line, on behalf of 
himself and all other abutting prop- 
erty owners, as they have no com- 
mon or general interest, since the 
owner in severalty is in no way inter- 
ested in the injury, if any, to his 
neighbor’s lot. In fact, the owner 
of one lot may consider his prop- 
erty injured, and the owner of an ad- 
joining lot may consider his lot bene- 
fited, by the proposed street railroad, 
and such may be in fact the case re- 
sulting from the different uses to 
which the two lots are or may be 
put. Linden Land Co. v. Milwaukee 
Electric R. ete., Co., 107 Wis. 493, 83 
NW 851. 

69. Climax Specialty Co. v. Seneca 
Button Co., 54 Mise. 162, 103 NYS 
822. 

Joinder of plaintiffs under codes 
generally see infra §§ 112-119. 

70. Joinder of plaintiffs see infra 
§§ 148-164. 

71. McKenzie v. L’Amoureux, 11 
Barb. (N. Y.) 516; George v. Ben- 
jamin, 100 Wis. 622, 76 NW 619, 69 
AmSR 963. 

{a] “The distinction between par- 
ties who are ‘united in interest’ and 


those who have ‘a common or general 
interest’ in the question,.is aptly il- 
lustrated.in thi8 véry case. By the 
will the testatrix gave to the children 
of her deceased sister Jane Ferguson 
a legacy of $400. The plaintiffs, 
James Ferguson; Elizabeth Ferguson 
and George Ferguson are those chil- 
dren. They are jointly, not several- 
ly, entitled to the legacy. Like three 
partners, suing for a debt due to them 
as partners, they are ‘united in in- 
terest,’ and must be joined as parties. 
But the plaintiffs, Isabella McKenzie 
and Barbara McKenzie are each en- 
titled to a separate legacy. They 
have a common interest in establish- 
ing the.will and having a fund pro- 
vided for the payment of the legacies, 
but they are not united in interest 
with each other or the other legatees. 
So also in the case of the three lega- 
tees who. are not made parties.” Mc- 
Kenzie v. L’Amoureux, 11 Barb. (N. 
Yu) 516 S28. 

Whether representative action is 
maintainable for those jointly inter- 
ested see supra § 85. 

72. Vashon Fruit Union v. God- 
win, 87 Wash. 384, 151 P 797. 

Whether persons who can recover 
total amount due to class may main- 
i representative action see supra 


73. Reid v. The Evergreens, 21 
HowPr (N. Y.) 319; Adler v. Whit- 
beck, 44 Oh. St. 539, 9 NE 672. 

74. Reid v. The Evergreens, 21 
HowPr (N. Y.) 319; Adler v. Whit- 
beck, 44 Oh. St. 539, 9 NE 672. 

[a] Thus (1) a representative ac- 
tion cannot be maintained for a num- 
ber of liquor dealers to enjoin the 
collection of a tax on the business of 
traffic in intoxicating liquors, where 
it is alleged that some of them were 
engaged in the traffic in vinous liq- 
uors and were assessed as traffick- 
ing in spirituous liquors, since the 
raising of the conclusiveness of the 
return as to the nature of the busi- 
ness of some of the dealers is not 
common to all of the class. Adler 
v. Whitbeck, 44 Oh. St. 539, 9 NE 672. 
(2) An action cannot be maintained 
to determine the validity and prior- 
ity of cemetery bonds issued by a 
corporation against one alleged to be 
the largest bondholder, as represent- 
ing all the bondholders, where there 
were several classes of such bonds 
held by persons who received them 
for different considerations and under 
different circumstances. Reid v. The 
BEvergreens, 21 HowPr (N. Y.) 819. 
a Quinlan y. Myers, 29 Oh. St. 


76. Garner v. Wright, 24 HowPr 


(N. Y.) 144 [aff 28 HowPr 92]. 

[a] TIllustration.—In an _ action 
against an assignee for the benefit 
of creditors brought by a creditor for 
himself and all other creditors who 
might come in and avail themselves 
of the action, claiming an accounting 
by the assignee, and that the assign- 
ment be reformed, by substituting 
the proper name of an indorser with 
plaintiff on a promissory note pre- 
ferred in the assignment, instead of 
the name appearing in the assign- 
ment, which was alleged to have been 
mentioned or copied by mistake, it 
was held, on demurrer to the com- 
plaint for defect of rties, that the 
indorser of the note whose name was 
sought to be substituted by another, 
and the assignors, together with oth- 
er creditors, were necessary and 
proper parties and that. a representa- 
tive action cannot be maintained. 
Garner v. Wright, 24 HowPr (N. Y.) 
144 [aff 28 HowPr 92]. 

77. Brooks y. Peck, 38 Barb. (N. 
YS) 5192 
78. Brooks vy. Peck, supra. 

[a] Thus, where the right to have 
assigned property for the benefit of 
certain creditors converted into cash 
is common to all Such creditors, the 
only question being as to the time 
when it shall be done, there is no an-' 
tagonism, since a mere difference of 
opinion as to such time does not con- 
stitute a hostility of interest. Brooks 
v. Peck, 38 Barb. (N. Y.) 519. 

79. Climax Specialty Co. v. Sen- 
eca Button Co., 54 Misc. 152, 103 NYS 
822; Hilton Bridge Constr. Co. v. 
Foster, 26 Mise. 338,-57 NYS 140 
{quot Farnam v. Barnum, 2 HowPr 
NSUGN Ya): 89'¢4- 

80. McKenzie v. L’Amoureux, 11 
Barb. (N. Y.) 516; George v. Benja- 
min, 100 Wis. 622, 76 NW 619, 69 
AmSR 963. 

Impracticable number of parties 
generally see infra § 94. 

81. “Many” defined generally see 
388 C. J. p 990. 

82. Farnam vy. Barnum, 2 HowPr 
NS (N. Y.) 396. 

83. Farnam v. Barnum, supra. 

84. Farnam v. Barnum, supra. 

85. Hilton Bridge Constr. Co. v. 
Foster, 26 Misc. 338, 340, 57 NYS 140 
{aff 42 App. Div. 630 mem, 59 NYS 
1106 mem]. 

“It would be a proper use of the 
term .. . for instance, to ‘ask: 
How many persons are similarly sit- 
uated with the plaintiff? and correct 
to answer, two besides the plaintiff.” 
Hilton Bridge Constr. Co. v. Foster, 
supra. 

86. McKenzie v. L’Amoureux, il 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 94] (4) Impracticable Number of Persons— 
By the code provisions under con- 
sideration, where the persons who might be made 
parties are so very numerous that it is impracticable 
to bring them all before the court, one or more may 
sue for the benefit of all,8* or defend for the benefit 
In this class of eases one is allowed to sue 
for all, as a matter of convenience in the administra- 
tion of justice by the court;8® and in an action in 
which the persons are so multitudinous as vexatious- 
ly to prolong and probably altogether prevent a full 
-hearing, some of them may represent all.°° 
representative action is based upon the fact that 
the persons are so numerous that it is really im- 
practicable to make them all parties;°? 


(a) In General. 


Ofeallee? 


Barb. (N. Y.) 516; Climax Specialty 
Co. v. Seneca Button Co., 54 Misc. 152, 
155, 103 NYS 822; Farnam v. Bar- 
num, 2 HowPrNS (N. Y.) 396. 

“Although it would seem at first 
sight that a condition requiring many 
persons is hardly satisfied by, three, 
nevertheless in respect to this par- 
ticular section [of the code] that in- 
terpretation seems to be settled.” 
Climax Specialty Co. v. Seneca But- 
ton Co., supra. 

sy, U.S Stearns Coal, ete.,.Co. v. 
Van Winkle, 221 Fed. 590, 137 CCA 314 
[certiorari den 241 U. S. 670 mem, 36 
SCt 554 mem, 60 L. ed. 1230 mem] (de- 
cided under Kentucky code). 

Cal.—Florence v. Helms, 136 Cal. 
613, 69 P 429; Jellen v. O’Brien, (A) 
264 P 1115. 

Ind.—Shepard v. Meridian Nat. 
Bank, 149 Ind. 532, 48 NE 346. 

Iowa.—Dumont vy. Peet, 152 Iowa 
524, 132 NW 955. 

Ky.—Crane v. Crane, 105 SW 370, 
32 KyL 82; Hendrix v. Money, 1 
Bush_ 306. : 

N. Y.—Whiting v. Elmira Industri- 
al Assoc., 45 App. Div. 349, 61 NYS 
27; Gibson v. American L. & T. Co., 
58 Hun 443, 12 NYS 444; Brooks v. 
Peck, 38 Barb. 519. See Whitmore v. 
New York Inter-Urban Water Co., 158 
App. Div. 178, 142 NYS 1098 (action 
on behalf of some five thousand con- 
sumers of water). 

N. C.—Thames v. Jones, 97 N. C. 
121, 1 SE 692. 

Oh.—Platt v. Colvin, 50 Oh. St. 703, 
86 NE 735; Kinney v. Pocock, 8 Oh 
NPNS 121. 

Ss. C.—Kelly v. Tiner, 91 S.C. 41, 
74 SE 30; Whitaker v. Manson, 84 S. 
Gy 29, 165 (SE) 95332137 AmSR- 835; 
Stemmermann vy. Lilienthal, 54 S. C. 
440, 32 SE 535. ‘ 

Wis.—Hodges v. Nalty, 104 Wis. 
464, 80 NW 726. 

“Our Civil Code, as well as the 
modern common law, sanctioned the 
course adopted in this case.’”’ Hen- 
drix v. Money, 1 Bush (Ky.) 306, 308 
(representative action because of nu- 
merous parties). 

{a] Illustrations.—(1) A suit to 
recover interest in real property 
owned by a corporation whose charter 
had expired-is held maintainable by 
several stockholders on behalf of 
all, under Ky. Civ. Code Pract. § 25, 
there being numerous stockholders. 
Stearns Coal, ete., Co. v. Van Winkle, 
221 Fed. 590, 137 CCA 314 [certiorari 
den 241 U. S. 670 mem, 386 SCt 554 
mem, 60 L. ed. 1230 mem]. (2) Sev- 
eral members of an association num- 
bering about two hundred may bring 
an action on behalf of the associa- 
tion and all the members thereof 
to recover the value of personal prop- 
erty converted by defendants who had 
been officers of the association and 
who had withdrawn therefrom both 
as members and officers. Florence 
Ve,itelms, 136 Cal, 613, 69 P 429. (3) 
A trustee appointed to collect and ad- 
minister the funds of a defaulting 
public officer has a right to sue in 
his own name for the recovery of 
the misappropriated funds, where the 
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PARTIES 


The 


and the 


beneficiaries are very numerous, num- 
bering about fifteen hundred, where 
there are many claims small in 
amount, and it would be impractica- 
ble to sue in the names of all. Shep- 
ard v. Meridian Nat. Bank, 149 Ind. 
532, 48 NE 346. (4) An action is 
properly brought on behalf of an un- 
incorporated telephone association by 
two of its members who were re- 
spectively president and _ secretary 
thereof to enjoin defendant from in- 


terfering with plaintiffs’ telephone 
line and wires. Dumont v. Peet, 152 
Iowa 524, 132 NW 955. (5) Where 


the beneficiaries under a will lived in 
various states and were so numerous 
that it would be impracticable to 
bring them all before the court, it 
was not error to permit some to rep- 
resent all, to procure the sale of 
land as intended by the will and the 
distribution of the proceeds. Crane 
v. Crane, 105 SW 370, 32 KyL 82. (6) 
An action may be brought by some of 
the preferred creditors in an assign- 
ment for the benefit of creditors, in 
behalf of themselves and such other 
creditors, against the assignee for an 
accounting, and other relief, where 
they are so numerous that it would 
be impracticable to bring them all 
before the court. Brooks v. Peck, 38 
Barb. (N. Y.) 519. (7) Where.a syn- 
dicate organized to build up a subur- 
ban village on land belonging to it 
made a duplicate agreement with 
each of several hundred purchasers 
of lots from it at uniform prices that 
the net profits from the sales to them 
would be devoted to securing fac- 
tories and improving streets, and 
that the profits on other lots sold 
by it above a certain price would be 
divided among these purchasers, a 
representative action may be main- 
tained by one of the purchasers in 
behalf of all of them for an account- 
ing for the purpose of ascertaining 
the profits arising from the sales of 
these lots, for ascertaining the share 
of plaintiff and of the other purchas- 
ers, and for the damages sustained 
by each of them. Whiting v. Elmira 
Industrial Assoc., 45 App. Div. 349, 
61 NYS 27. (8) An action may be 
brought by owners of eighty-five of 
the hundred and fifty bonds secured 
by mortgage of property of a corpo- 
ration in another state, not only for 
the benefit of themselves, but of.the 
others who might elect to make them- 
selves parties for the removal of the 
trustee in the mortgage. Gibson v. 
American L. & T. Co., 58 Hun 448, 12 
NYS 444. (9) In an action to re- 
cover land it is error to sustain a 
demurrer for not bringing in all 
proper parties where they are very 
numerous and difficult to find, and the 
action is brought by some of the 
owners in fee of the land for the 
benefit of all, against some of the 
claimants to the same land who are 
named as defendants representing all 
of such claimants. Thames v. Jones, 
SiN. Co 127, 1 SE-692. (10) Where 
the members of an unincorporated 
joint stock company are numerous 
so that frequent changes are likely 
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court will not assume that it is impracticable to 
bring in all the persons interested in an action as 
parties merely because they are numerous.?? The 
mere fact that the parties are so numerous as to 
make it somewhat inconvenient to the pleader to 
recount their names does not render it impracticable 
to do so;?% and without a very obvious necessity, 
the court should always require that all the persons 
interested in the action should appear by their in- 
dividual and real names.®* There is no impracti- 
cability to bring all the parties before the court where 
all of the parties interested could have, if they had 
so desired, expressed their assent to be joined as 
plaintiff, thereby demonstrating that it was practica- 
ble to bring them all before the court.°° 


Where 


to occur in the ownership of the 
shares, by sale or death of members. 
or otherwise, it is impracticable to 
bring them all before the court, and 
the president who is a stockholder 
may sue in behalf of himself and all 
other stockholders for the recovery 
of money which had been stolen from 
the company. Platt v. Colvin, 50 Oh. 
St. 703, 36 NE 735. (11) Where one 
tenant in common sues to recover pos- 
session of his interest, where it was 
impracticable to bring all the tenants. 
in common before the court because 
of their number, he could sue for 
the benefit of himself and all the oth- 
er tenants in common deriving title 
from the common source. Whitaker 
v. Manson, 84 S. C. 29, 65 SE 953, 137 
AmSR 835. (12) A few members of a 
voluntary beneficial association, the 
membership of which is over two 
hundred, may sue for themselves, and 
all the other members, on the treas- 
urer’s bond, to recover the amount of 
a defalcation. Stemmermann vy. Lil- 
ienthal, 54 S. C. 440, 32 SE 535. (13) 
Two persons, having friends and 
relatives buried in a cemetery, are 
held entitled to sue for themselves 
and all others similarly interested to 
restrain its use for agricultural pur- 
poses, it being impracticable to bring 
all the parties before the court by 
reason of their number. Kelly v. 
Tiner, 91 Si Cie4t, 74 SE SOR kGi4): 
Several of a large number of sub- 
scribers to a fund for the building of 
a church may sue for the benefit of 
all who enforce subscription, where 
the church was completed and obli- 
gations incurred on the faith of the 
subscription. Hodges v. Nalty, 104 
Wis. 464, 80 NW 726. 


88. Thames v. Jones, 97 N. C. 121,. 
1 SE 692. 

89. Farnam vy. Barnum, 2 HowPr 
NS (N.. Y.) 396. 

90. Hendrix v. Money, 1 Bush 
(Ky.) 306. 

[a] Thus, where about fifty de- 


scendants of a testator wish to set 
aside a deed and bill of sale as 
fraudulent and voidable, one or more 
may sue for the benefit of all. Hen- 
drix v. Money, 1 Bush (Ky.) 306. 

91. George v. Benjamin, 100 Wis. 
622,76 NW 619, 69 AmSR 963. 


92. Castle v. Madison, 113 Wis. 
346, 89 NW 156. 
{a] Thus, upon a plea in abate- 


ment for defeat of parties defendant, 
alleging that two hundred and fifty- 
six named riparian owners are in- 
terested and necessary parties in an 
action to abate a claim, in the absence 
of a showing that it is impracticable 
to bring in all the persons interested 
as parties, the court will not assume 
such impracticability because they 
are numerous. Castle v. Madison, 
113 Wis. 346, 89 NW 156. 

93. Kirk v. Young, 2 AbbPr. (N. 
Y.) 453 (thirty-five persons). 

94. Kirk v. Young, supra. 

Who must be joined as plaintiffs 
generally see infra § 120-136. 

95. Tobin v. Portland Mills Co., 41 
Orn 200 s6S senso. e bLose 

[a] Thus, where in a suit by part 
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the parties are not numerous, and are all brought 
by summons before the court, the case does not come 
within the code provision for representative ac- 
tions.?® An action is not maintainable against some 
of the many members of an alleged class as rep- 
resentatives of all where they are not so numerous as 
to make it impracticable to bring them all in as par- 
ties,°?? and where, by the exercise of ordinary dili- 
gence, plaintiff could readily have ascertained the 
names and addresses of all of them.®* The test of 
what amounts to an impracticable number, permit- 
ting one to sue for all, varies with the circumstances 
of each case,®® so that it is difficult to draw a line 
at any precise number. In this connection it has 
been held that certainly three persons are not.so 
numerous as to render it impracticable to bring them 
all before the court,? nor are four persons,* nor 
thirty-one persons,* nor thirty-five persons,® nor 
forty persons,® while one hundred and one persons 
are concededly within the designation of very num- 
erous parties;’ and seventy-five persons,* two hun- 
dred persons,® or a thousand persons!® come within 
‘the code provision. 

[§ 95] (b) Purpose of Provision. The purpose 
of this portion of the code provision is to provide 
a mode of obtaining a complete determination of the 
rights of the parties in such cases, when the num- 
ber is so great as to make it impracticable to bring 
them all in by actual service.1+ 

[§ 96] (c) Necessity for Community of Interest. 
While the code provisions for representative ac- 
tions}? do not expressly mention the need of any 
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community of interest as a requisite to an action by 
one or more for the benefit of the members of a 
class,'* still it has been stated that it is seldom that 
an action arises which is based strictly on the ques- 
tion of numerous persons, so that it is impracticable 
to bring all before the court, where there is not in 
addition a question of general or common interest.14 
But the omission, in the code provisions,?° of the 
words “and although they [1i. e. the numerous per- 
sons] have, or may have, separate, distinct, inter- 
ests,” as they appeared in the equity rules for rep- 
resentative actions,'® does not limit the provision to 
cases in which very numerous persons have a joint 
and indivisible interest in the subject matter of the 
action.17 Where a person has a right to make all 
the members of the class parties to. an action, under 
code provisions for the permissive jJoinder of parties 
under certain cireumstances,1® he may bring an ac- 
tion on behalf of the class when their number is 
so great as to make it impracticable to bring them 
all before the court, although they have not such a 
common or general interest that a representative ac- 
tion may be maintained on that ground.t® There is 
authority to the effect that, where the parties are 
very numerous, the code provision for representative 
actions applies indiscriminately to all actions, wheth- 
er they involve questions of common interest or 
not.-° 

[§ 97] (d) Necessity for Order of Court. Some 
of the codes?! provide that the court may make 
an order that the action be prosecuted or defended 
by one or more for the benefit of all where the par- 
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of the one hundred and one depositors 
of wheat in a warehouse to compel 
an accounting for wheat shipped by 
the warehouseman to defendants 
without the depositors’ consent, all 
of the depositors made voluntary af- 
fidavits of their respective claims, 
plaintiffs cannot maintain the suit on 
behalf of all the depositors on the 
ground of the impracticability of 
joining them. Tobin v. Portland 
Mills Co., 41 Or. 269, 68 P 743, 1108. 


96. Wilson v. Kelly, 30 S. C. 483, 
9 SE 523. 
{a] Tllustration.—An action by 


one of the heirs and distributees of 
a decedent against the others, 
brought to effect a sale of the land 
in lieu of a partition in specie, to 
adjust advancements to distributees, 
and to settle administration accounts, 
is not a suit within the meaning of 
the code provisions for representa- 
tive actions because of very numerous 
parties, so that attorney’s fees are 
not chargeable against the fund real- 
ized by the sale after the defeat of 
a claim asserted by one of the heirs, 
and the reduction of a claim pre- 
sented by a judgment creditor of the 
estate, although the attorney’s serv- 
ices were beneficial to all the heirs 


alike. Wilson v. Kelly, 30 S. C. 483, 
9 SE 523. 

97. Farmers’ High Line Canal, 
etc,, Co. v. White, 32 Colo. 114, 75 
P 415. 

98. Farmers’ High Line Canal, 


etc., Co. v. White, supra. f 

99. Tyree v. Navarro County Road 
Dist. No. 5, (Tex. Civ. A.) 199 SW 644, 
647 [quot Cyc]. 

1. Hodges v. Nalty, 104 Wis. 464, 
80 NW 726; George v. Benjamin,- 100 
Wis. 622, 76 NW 619, 69 AmMSR 9638. 

2. Hilton Bridge Constr. Co. v. 
Foster, 26 Misc. 338, 57 NYS 140 [aff 


42 App. Div. 680 mem, 59 NYS 1106 
mem]. 
3. Bear v. American Rapid Tel. 


Co., 36 Hun (N. Y.) 400. 
4. George v. Benjamin, 100 Wis. 
622, 76 NW 619, 69 AmSR 9638. 


5. Kirk v. Young, 2 AbbPr (N. 
Wie) 4582 
6. Brainerd v. Bertram, 5 AbbN 


Cas iN eye. 

7. Tobin v. Portland Mills Co., 41 
Or. 269, 68 P 743, 1108. 

8. Hodges v. Nalty, 104 Wis. 464, 
468, 80 NW 726. 

“Seventy-five persons is surely a 
very large and unwieldy number of 
persons to join in an action when 
it is practicable for a few to settle 
the controversy for the benefit of all. 
A line must be drawn somewhere, 
and, while it may be difficult to draw 
it at any precise number we hold that 
seventy-five is a sufficient number, in 
a case like the present, to justify the 
court in allowing one or more to 
sue for all.’”’ Hodges v. Nalty, supra 
(per Winslow, J.). 

9. Stemmermann vy. Lilienthal, 54 
S. C. 440, 32 SE 535. 

10. Platt v. Colvin, 50 Oh. St. 703, 
36 NE 735. 

11. Whitaker v. Manson, 84 S. C. 
29, 65 SE 953, 187 AmSR 835. 

12. See code provisions. 

13. Tobin v. Portland Mills Co., 
41 Or. 269, 68 P 748, 1108: 

14. American Steel, etc, Co. v. 
Wire Drawers, etc., Unions Nos 1 & 
3, 90, Fed. -598;— Tobin=v. Portland 
Mills Co., 41 Or 269, 63: P 743; 1108 
[quot Pomery Code Remedies (3d ed) 
§ 389]. See Ayres v. Carver, 17 How. 
(UU. S.)).5941,.15, I. ed. 1:79. (praetice 
not applicable); Quinlan v. Myers, 
29 Oh. St. 500 (a representative ac- 
tion cannot be maintained in behalf 
of two classes of numerous persons, 
where the rights of each class are 
separate and distinct). 

fa] In equity ‘‘in this class of 
cases [where the parties are very 
numerous and it is impracticable to 
bring them all before the court], 
there is usually a privity of interest 
between the parties; but such a 
privity is not the foundation of the 
exception. On the contrary, it is 
sustained in some cases, where no 
such privity exists. However, in 
all of them there always exists a 


common interest, or a common right, 
which the bill seeks to establish and 
enforce, or a generakclaim or privi- 
lege, which it seeks to -establish, or 
to narrow, or take away.’ Story Eq. 
Pl. § 120. See generally Equity § 293. 

15. See code provisions. 

16. Tobin v. Portland Mills Co., 41 
Or. 269, 275, 68 P 743, 1108. 

[a] The equity rule for represent- 
ative actions on the ground of very 
numerous parties was “where the 
parties are very numerous, and al- 
though they have, or may have, sep- 
arate, distinct interests, yet it is im- 
practicable to bring them all before 
the court” (Story.Eq. Pl. § 97). These 
words were omitted in the code provi- 
sion, Tobin vy. Portland Mills Co., 41 
Or: 2695 255.68) Uae Ose 


17. Tobin vy. Portland Mills Co., 
supra. : 
[a] Reason for rule.—“To give the 


statute such construction would ren- 
der the exception [to the rule that 
persons united in interest must be 
joined] superfluous.” Tobin v. Port- 
land Mills Co., 41 Or. 269, 276, 68 P 
743, 1108. 

18. See code provisions. 

Permissive joinder of parties gen- 
erally see infra §§ 148-164. 

19. Whitaker v. Manson, 84 S. CG. 
29, 65 SE 953, 137 AmSR 835. 

{a] MIllustration.—Although a ten- 
ant in common may not sue in behalf 
of all of the tenants, under the code, 
on the ground of having a common or 
general interest, still he may main- 
tain a representative action involving 
the land held in common on behalf 
of all the tenants in common where 
they are very numérous so that it is 
impracticable to bring them all be- 
fore the court, since he does have the 
right under the code to make all his 
cotenants parties to such action. 
Whitaker v. Manson, 84 S. C. 29, 65 
SE 953, 187 AmSR 835. 

20. McKenzie v. L’Amoureux, 11 
Barb. (N. Y.) 516; George v. Ben- 
jamin, 100 Wis. 622, 76 NW 619, 69 
AmSR 963. 

21. See code provisions. 
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ties are numerous and it is impracticable to bring 
them all before the court.2” Such a provision has 
been held to be neither mandatory?* nor jurisdic- 
tional.2* Thus the effect of an order denying a mo- 
tion to strike a complaint from the files, because no 
order had been granted permitting plaintiff to sue 
on behalf of himself and others, was to permit the 
action to be continued in the form in which it had 
been commenced.”> 

[§ 98] (e) Necessity for Consent of Persons Rep- 
resented as Plaintiffs. It has been held that au- 
thorization or consent gf those for whose benefit the 
action is brought is not necessary for the mainte- 
nance thereof by some of the members of the class.?® 
In a representative action for the benefit of plaintiff 
and numerous others, the consent of the latter to 
the prosecution of the action is presumed, unless 
they show their disapprobation.?* However, where 
a considerable number of the persons for whose ben- 
efit an action is brought express their unwillingness 
to contribute to the expenses of the action, thereby 
manifesting their dissent to their being joined as 
plaintiffs, a representative action cannot be main- 
tained on the ground of the impracticability of join- 
ing them on account of their number.” 

[§ 99] (f) Impracticability of Bringing Class In 
as Parties within Reasonable Time. The persons in 
whose behalf the action is brought may be so num- 
erous as to come within the code provision that it is 
impracticable to bring all of them before the court 
within a reasonable time.?® 

[§ 100] j. Status as Parties of Persons Represent- 
ed?°—(1) In General. Each member of the class 


Adams vy. Clark, 36 Colo. 65, Suits § 103. 
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for whose benefit an action is brought is, in effect, 
a party plaintiff;?! the persons represented are 
quasi parties;?? they are parties by representa- 
tion.? A representative action is in effect brought 
by all the parties, and the party named as plaintiff 
stands simply as the representative of himself and 
all the others.*4 A suit brought in behalf of others 
gives the court jurisdiction of the whole subject 
matter,?> and of all the’ parties.°* If the party 
named as plaintiff in a representative suit fails in 
his suit, those whom he represents must fail,?* for 
the rights of those represented cannot rise higher 
than those of the party named as plaintiff.*® 

[§ 101] (2) Necessity for Accepting Judgment 
To Claim Benefits Thereof. Persons for whose ben- 
efit the action is brought cannot, claim the benefit of 
the judgment without coming in in some way and ac- 
cepting the same.*® However, it has been held that 
in derivative actions?® it is of no importance wheth- 
er those entitled to share in the recovery are made 
plaintiffs or not.*+ 

[§ 102] k. Right of Persons Represented To In- 
tervene or Be Made Parties—(1) In General. The 
persons represented may intervene and make them- 
selves actual parties when necessary for the protec- 
tion of their interests,*? or they may be added as 
parties.*® 

[§ 103] (2) Who May Intervene. One who 
claims to be a member of the class in whose behalf 
the action was originally brought cannot intervene 
unless, at the beginning of the action, he was com- 
petent to be a party thereto.** Where the class for 
whose benefit the action is brought is so numerous 


property to be mentioned in the body 


85 P 642, 10 AnnCas 774. 

Adams v. Clark, supra. 
Adams v. Clark, supra. 
Adams v. Clark, supra. 
Kinney v. Pocock, 8 OhNPNS 


{a] Reason for rule.—‘‘The au- 
thority [to maintain a representative 
action] is given by the statute or it 
does not exist, for parties cannot in- 
vest others with the right to sue for 
them except by clothing them with an 
interest or a trust, and in that case 
the right to sue grows out of the 
rights so vested and not by direction 
or consent subsequently given. If 
these defendants have any defense in 
bar or otherwise to the claims of any 
or all of the subscribers to the fund, 
they may plead the same; but the 
allegation that the plaintiffs were not 
given authority to bring suit raises 
no issue. Kinney v. Pocock, 8 OhNP 
NS 121, 128. 

27 wlint > Vv. 17. B;) Mon. 
(Ky.) 499. 

28. Tobin v. Portland Mills Co., 
41 Or. 269, 68 P 7438, 1108. 

29. McCann v. Louisville, 63 SW 
446, 23 KyL 558. 

{a] Tllustration.—The question of 
the right of thirteen hundred prop- 
erty owners who paid apportionment 
warrants to recover back the amounts 
paid for the construction of the cis- 
terns or the reconstruction of streets 
involves a common or general inter- 
est of all who made such payments, 
and the parties were so numerous as 
to render it impracticable to bring all 
of them before the court within a rea- 
sonable time. McCann v. Louisville, 
63 SW 446, 23 KyL 558. 

30. Cross references: 

Effect of intervention upon limita- 
tions in representative action see 
Limitations of Actions § 1064. 

Effect of pendency of suit in another 
court generally see Courts § 583. 

Judgment as res judicata upon class 
for whose benefit action is brought 
or defended see Judgments § 1422. 

Limitations in creditors’ suits on be- 
half of all crefitors see Creditors’ 


Spurr, 


é 


Toll of statute of limitations as to 
members of class represented in 
action see Limitations of Actions 
§§ 519, 520. 

Totaling’ claims of class to ascertain 
quctenetional amount see Courts § 


31. Wheelock v. Los Angeles First 
Presb. Church, 119 Cal. 477, 51 P 841; 
Bright v. Fern, 20 Hawaii 325, 329 
[cit Cyc, per De Bolt, J.J]; Whiting 
v. Elmira Industrial Assoc., 45 App. 
Div. 349, 61 NYS 27. See Adams v. 
Hopkins; 144 Cal 19,077 .P 712 (al 
members of the class are actors from 
the commencement of the suit). And 
see Com. v. Scott,,112 Ky. 252, 266, 
65 SW 596, 23 KyL 1488, 55 LRA 597 
(‘the parties plaintiff are those tax- 
payers who contributed” to a tax 
fund sought to be recovered in an ac- 
tion brought by one taxpayer on be- 
half of all). 

32. Lindsay-Strathmore Irr. Dist. 
v. Tulare County Super. Ct., 182 Cal. 
315, 187 P 1056. 

33. Atkins v. Trowbridge, 162 App. 
Div. 161, 147 NYS 275. 

34 Certia v. Notre Dame du Lac 
Univ., 82 Ind. A. 542, 141 NE 318. See 
Shepard v. Meridian Nat. Bank, 149 
Ind. 532, 48 NE 346 (the person in 
whose name the action is brought has 
every right as plaintiff which those 
whom he represents themselves 
would have if they had brought the 
action in their own names). 

35. McCann vy. Louisville, 63 SW 
446, 23 KyL 558. 


36. McCann v. Louisville, supra. 

37. Quinlan v. Myers, 29 Oh. St. 
500. 

38. Quinlan v. Myers, supra. 

39. Kvello v. Lisbon, 38 N. D. 71, 


164 NW 305. 

[a] Tllustration.—In a lot owner’s 
suit to enjoin collection of an illegal 
special assessment, where other lot 
owners are not specifically made par- 
ties plaintiff and have not personally 
joined in the action, but have merely 
stood by and allowed the action to 
be brought for all others similarly 
situated and their names and lots and 


of the complaint and the relief prayed 
to be asked for them as well as for 
the nominal plaintiffs before they can 
be benefited by the judgment, they 
should come in in some way and claim 
thereunder and accept the same. 
Kvello v. Lisbon, 38 N. D. 71, 164 NW 


40. See supra § 90. 
41. Atkins v. pow Vee 162 App. 
Div. 629, 636, 148 NYS 181 


“Such [derivative actions] are ac- 
tions by a stockholder in the right of 
the corporation, or of a creditor in 
the right of a receiver. The object 
of all such actions is to realize a 
fund to be paid, not directly to the 
plaintiff, but to the corporation or re- 
ceiver or other person in whose right 
the plaintiff sues, thence to be dis- 
tributed among those entitled to 
share in it. In such a case it is of 
no importance whether or not all the 
persons ultimately entitled to share 
in the fund are made plaintiffs or 
not.” Atkins v. Trowbridge, supra. 

42. Lindsay-Strathmore Irr. Dist. 
v. Tulare County Super. Ct., 182 Cal. 
315, 187 P 1056; Atkins Vv. Trow- 
bridge, 162 App. Div. 629, 148 NYS 
181; Atkins v. Trowbridge, 162 App. 
Div. 161, 147 NYS 175; Whiting v. 
Elmira ‘Industrial Assoc., 45 Anp. 
Div. 349, 61 NYS 27; Kinney Vv. Po- 
cock, 8 OhNPNS 121; Tyree v. Na- 
varro County Road Dist. No. 5, (Tex. 
Civ. A.) 199 SW 644. 

Intervention generally see infra 8§ 


185-22 Bes 

43. Day v. Buckingham, 87 Wis. 
215, 58 NW 254. 

[al Reason for rule.—‘‘'The order 
aahine new parties is in no way prej- 
udicial to any of the defendants, but 
on the contrary may save them from 
the annoyance of a separate suit in- 
volving questions in which all such 
claimants have a common or general 
interest.” Day v. Buckingham, 87 
Wis. 215, 222, Bs NW 254. 

Adding new parties generally see 
infra §§ 227-292. 

44. Coyne v. Yonkers, 57 Misc. 366, 
109 NYS 625. 
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that it would be more practicable to settle the con- 
troversy without permitting a large number of them 
to intervene, intervention might be refused.*®° How- 
ever, where the number of interveners can affect, at 
most, only the question of costs, and where no issu- 
ance of process is necessary, intervention by a large 
number of the class may be proper.*® 

[§ 104] (3) Time for Intervention. It has been 
held that the members of the class for whose benefit 
the action is brought may intervene after judgment 
and then participate in the recovery.** However, it 
has been held that it is too late to intervene after 
final judgment in favor of the original plaintiff, 
where the interveners merely ask for relief similar 
to that granted to the original plaintiff, and not to 
share in such relief.48 And in nonderivative ac- 
tions?® it has been held that judgment can be ren- 
dered only in favor of those of the class who orig- 
inally sued and those who, after the commencement 
ef the action and before judgment, are joined as 
plaintiffs.°° A motion by members of the class rep- 
resented to be made parties plaintiff comes too late 
after entry upon the docket of the determination of 
the controversy.°' A member of the class who has 
acquiesced in ‘the conduct of a representative suit 
until his own right to bring an independent action 
has been barred by limitations will not be permit- 
ted to intervene.°” 

[§ 105] 1. Liability of Persons Represented for 


[a] MIlustration.—In a taxpayer’s 
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of a corporation, on behalf of them- 


Expenses of Action. The persons represented are 
subject to their part of the expenses incurred in the 
action.°? 

[§ 106] m. Control of the Action®*—(1) In Gen- 
eral. It has been held that plaintiff, suing for com- 
mon. benefit, has all right of control over the suit.°° 
The burden of the prosecution of a representative 
action rests upon the initial plaintiff,>® as well as 
the burden of avoiding dismissal for laches or de- 
feat upon trial.°7 The original plaintiff may con- 
tinue, compromise, abandon, or discontinue it at 
pleasure until a person similarly situated has pro- 
cured an order to be made~a party to the action,*® 
or has served a notice of a motion to be brought in;°® 
or until interlocutory judgment has been entered.®® 
No power is conferred, under a code provision for 
representative actions, upon the coirt to restrain a 
plaintiff thus suing from dismissing™his suit.°+ The 
members of the class cannot object to the compro- 
mise or dismissal of the action by the person who 
brought it where they were notified of its commence- 
ment and then stood by and permitted an expensive 
cause to be carried through several courts before 
making any move to become parties thereto.°? 

[9§ 107] (2) Effect of Intervention. Any member 
“of the class, who is made a party after commence- 
ment of the action, must come in subordinate to the 
rights of the initial plaintiff to prosecute the action 
in any way he is advised by counsel.*? An inter- 
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action to enjoin city authorities and 
a lighting company from carrying 
out a contract made by the common 
council of the city for the public 
lighting thereof, one who has been 
a taxpayer for merely one year can- 
not, six years after the commence- 
ment of the action, intervene as a 
party. Coyne v. Yonkers, 57 Misc. 
366, 109 NYS 625. 

Who may intervene generally see 
infra §§ 193-205. 

45. See Tyree v. Navarro County 
Road ist. No. 53 Chex Civ As) A199 
SW 644. 

46. Tyree v. Navarro County Road 
Dist. No. 5, supra. 

[a] TIllustration.—In an action by 
landowners and taxpayers in a road 
district to prevent the location and 
construction of a road alleged to have 
been unlawfully selected by the dis- 
trict board and to compel its location 
and construction otherwise, a hundred 
and forty-nine taxpayers in the dis- 
trict were properly permitted to in- 
tervene in the suit where it was not 
not necessary to issue process to 
bring them before the court and 
where, because of the voluntary na- 
ture of the intervention, the costs 
were not substantially increased. Ty- 
ree v. Navarro County Road Dist. No. 
5, (Tex. Civ. A.) 199 SW 644. 

47. Atkins v. Trowbridge, 162 App. 
Dive 161, 147) NYS 1275. 


48. Carey v. Brown, 58 Cal. 180. 

49. See supra § 90. 

50. Atkins v. Trowbridge, 162 App. 
Div. 629, 148 NYS 181. 

Bas Wilson v. Lexington Bank, 77 
INE 'C. AT. 

[a] Thus, where, after the sustain- 


ing of a demurrer to the original 
representative complaint the judg- 
ment is reversed on appeal, the case 
is remanded, plaintiff is satisfied for 
the cause of action, and the clerk en- 
ters upon the docket “costs paid,” 
it is too late for members of the class 
to move to be made parties. Wilson 
v. Lexington Bank, 77 N. C. 47. 

Control of action see infra § 106. 

52. MacArdell v. Olcott, 62 App. 
Div. 127, 70 NYS 930. 

[a] TIllustration.—Where a_ suit 
was instituted by certain stockholders 


selves and others similarly situated, 

to ‘set aside the foreclosure of a 

mortgage on the corporate property, 

as fraudulent, and was continued on 
the calendar for ten years without 
being brought to trial, stockholders 
who had acquiesced in plaintiffs’ con- 
duct of the suit until after their 
right to maintain an independent 
action was barred by the statute of 
limitations were not entitled to be 
joined as plaintiffs, although they 
might have the right to share in 
plaintiffs’ recovery in case they ob- 

tained judgment. MacArdell v. Ol- 

eott, 62 App. Div. 127, 70 NYS 930. 
53. Whiting v. Elmira Industrial 

Assoc., 45 App. Div. 349, 61 NYS 27. 
54. Cross references: 

Contrel in representative creditors’ 
suits see Creditors’ Suits § 156. 
Control of suit in representative suit 

in equity see Equity § 

Dismissal and nonsuit by person in 
whose name action is brought see 
Dismissal and Nonsuit § 10. 

Effect of decree upon parties repre- 
sented see Equity § 289; Judg- 
ments § 61. 

55. Mattison v. Demarest, 24 N. 
Y. Super. 717, 19 AbbPr 356; Mann- 
ing v. Mercantile Trust Co., 37 Misc. 
215, 75 NYS 168; Manning v. Mer- 
cantile Trust Co., 26 Misc. 440, 441, 
57 NYS 467. 

“There can be but one master of a 
litigation on the side of the plain- 
tiffs.’ Manning v. Mercantile Trust 
Co., supra. 

56. Manning v. Mercantile Trust 
Co., supra. 

57. Manning v. Mercantile Trust 
Co., supra. 

58. Hirshfeld vy. Fitzgerald, 157 N. 
Y. 166, 51 NE 997, 46 LRA 839; Mann- 
ing v. Mercantile Trust Co., 37 Misc. 
21D; 2d) NYS es. 

[a] Thus, where the original plain- 
tiff in a representative action had as- 
signed his claim before any creditor 
had come in or served a notice of mo- 
tion to be brought in as a party, and 
the assignee had stipulated to dis- 
continue the action and had executed 
a release to defendant, it was held 
that upon the facts the action was 
improperly dismissed. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Hirshfeld v. 


Fitzgerald, 157 N. Y. 166, 51 NE 997, 
46 LRA 839. 
von of intervention see infra § 

59. Hirshfeld v. Fiitzgerald, 157 
Ne YY. 1665, 51MIN S997, S46) GaRATSsoE 
Manning v. Mercantile Trust Co., 37 
MISC 2a by LoweN YS. JGse 

60. Hirshfeld v. Fitzgerald, 157 
IN. GY. 71662 Sv N99 7, 946 doAS Se0r 
Manning v. Mercantile Trust Co., 37 
Mise.. 215, 75 NYS-—168. And see 
Brinckerhoff v. Bostwick, 99 N. Y. 
£35, 194 ol INMN663, (iN. Yo Civeeeroe: 
340 Cud he had prosecuted the action 
to judgment, then the judgment 
would have been for the benefit of all 
the stockholders, and he would then 
have ceased to have control over it, 
because the rights of the other stock- 
holders would at once have attached 
thereto’’). 

Dismissal and nhonsuit after inter- 
locutory order see Dismissal and Non- 
suit § 17. 

61. Mattison v. Demarest, 24 N. Y. 
Super. 717, 19 AbbPr 356. 

[a] Thus, in an action by two 
judgment creditors on behalf of all 
judgment creditors to set aside an 
assignment made by .the judgment 
debtors, creditors not parties to the 

suit have no vested rights until pay- 
ment, when they may come in and 
prove their claims, and plaintiff and 
defendant are left until judgment to 
carry on the case without regard to 
any supposed injury which other 
creditors may suffer. Mattison v. 
Demarest, 24 N. Y. Super. 717, 19 
AbbPr 356. 
pen v. Lexington Bank, 77 


‘Tal Thus the person who brings 
the action may compromise it after 
judgment sustaining a demurrer to 
his petition is reversed on appeal and 
the cause remanded, and may agree 
to pay the costs, and later, even after 
being notified of the intention of oth- 
er members of the class to move to 
be made parties, enter a dismissal 
thereof by filing a retraxit submit- 
ting to a nonsuit. Wilson v. Lexing- 
ton Bank, 77 N. C. 47. 
4one for intervention see supra § 

63. Manning y. Mercantile Tru 
Co., 26 Misc. 440, 57 NYS 467. Me 
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vening member of the class cannot make motions be- 
fore trial by his own attorney, which are not joined 
in by the initial plaintiff.°4 The court will, how- 
ever, upon the trial of such an action, allow proper 
place and action for counsel of members of the class 
who have become parties.*® Still, as soon as a person 
similarly situated with the original plaintiff has been 
made a party plaintiff, he becomes vested with an 
interest in the -subject matter of the action, and 
thereafter nothing can be done by the original plain- 
tiff in derogation of the rights and interests of the 
added coplaintiff.°° The original plaintiff still has 
the right to prosecute the action in good faith, but 
he eannot, without the consent of his added coplain- 
tiff, abandon or discontinue it, or unreasonably delay 
its proseeution.®* But an intervener, not competent 
to be a party when the action was originally begun, 
cannot enjoin discontinuance by the original par- 
ties, especially after a long delay.°* The intervening 
plaintiff, on being made master of the action, may 
be required to give bond to the original plaintiff to 
secure him against his liability for costs.°%° . 

[§ 108] B. Joinder of Plaintiffs*’°—1. Persons 
Who May Join—a. In General. As the sole plaintiff 
must have and show a remedial interest in the cause 
of action which he asserts,"? so also it is a primary 


PARTIES 
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* 

rule in the joinder of plaintiffs that each coplaintiff 
must have an interest which the trial court can rec- 
ognize and enforce;*? in other words, one who has 
no right or title to sue cannot join as a coplaintiff 
with others who have such right;** so where suit is 
brought on a contract, a person who is not a party to 
the contract, and has no interest therein, is not a 
proper party plaintiff to the suit.’* 

In Louisiana the test to be applied is whether 
plaintiffs have a common interest in the subject mat- 
ter of the suit,*® the matter of permitting a joinder 
resting within the sound discretion of the trial 
court.7®° Separate creditors cannot join in a com- 
mon action against their debtor unless there is a 
joint interest between them in the thing demanded 
or a privity of contract which authorizes the join- 
der.“7 Although the claims of several plaintiffs are 
distinet if the cause of action is the same, they may 
join,‘* as where several creditors seek to avoid the 
effects of a fraudulent conveyance made by their 
common debtor to their detriment.*® 

In Quebec several plaintiffs may join where they 
complain of the same grievances, and each one in- 
vokes a right of action proceeding from the same 
source, and their conclusions are to the same ef- 
fect;°° and several persons may unite in a single 


64. Manning v. Mercantile Trust 
supra. : 

[a] Reason for rule.—‘‘The de- 
fendants’ rights are to be con- 
sidered. There is no presumption 
that a valid cause of action exists 
against them, and they stand on a 
par with the plaintiffs in right of pro- 
tection from unnecessary harassings 
in the litigation. They have a right 
to consider the action of the plain- 
tiffs as a unit in any proceedings tak- 
en, and should not be compelled to 
recognize motions not noticed by the 
attorneys for the original plaintiff. 

eee Separation of action on the part 
of the plaintiffs might be bewildering 
to the defendants, and would certain- 
ly be vexatious in its character.” 
Manning v. Mercantile Trust Co., 26 
Misc. 440, 442, 57 NYS 467, 

65. Manning v. Mercantile Trust 
Co., Spee ae 

66. Manning v. Mercantile Trust 
Co., 37 Misc. 315, 75 NYS 168. ‘And 
see McKinley v. Mankato Nat. Citi- 
zens’ Bank, 127 Minn. 212, 149 NW 
ZOD eit Cy el: 


67. Manning v. Mercantile Trust 
Co., 37 Misc. 215, 75 NYS 168. And 
see Lee v. Casey, 269 Ill. 604, 608, 


109 NE 1062 [cit Cyc]. 

[a] Illustration.—‘‘Where, as in 
the present case, he [the original 
plaintiff] has unreasonably delayed 
its prosecution, and indicates that he 
has no present intention of continu- 
ing its prosecution, without any as- 
signed cause or reason except a mere 
disinclination to proceed, a proper 
case is presented for committing the 
conduct of the action to the coplain- 
tiff who has come in upon the original 


plaintiff's invitation.” Manning v. 
Mercantile Trust Co., 37 Misc. 215, 
217, 75 NYS 168. 

68. Coyne v. Yonkers, 57 Misc. 


366, 109 NYS 625. 

69. Manning v. Mercantile Trust 

Co., 37 Misc. 215, 75 NYS 168. 

70. Cross references: 

Allegations as to joint right of action 
see Pleading [31 Cyc 103]. 

Joinder of causes of actions see Ac- 
tions § 188 et seq. 

Necessity for raising objection for 
nonjoinder or misjoinder in trial 
pout see Appeal and Error §§ 679-— 

Nonjoinder of plaintiffs as affecting 
jurisdiction of federal court based 
on diverse citizenship see Federal 
Courts § 74. 

Nonjoinder or-misjoinder of plaintiffs 


as ground for abatement see Abate- 
oe and Revival §§ 197-200, 204— 


Plaintiffs 
proceedings 
ante p 10. 

Practice in: 
Admiralty see Admiralty § 150. 
Equity see Equity §§ 305, 306. 

Severance of action see Actions §§ 
3868-381. 

Splitting of cause of action see Ac- 
tions §§ 275-307. 

71. See supra § 30. 
72. Philadelphia, etce., Co 

Laurel Coal Min. Co., 276 Fed, 1019: 

Barkley v. Hibernia Sav., etc., Soc., 21 


actions or 
references 


in particular 
see cross 


Cal rA. 456,132" PP 467 

73. = Us S—Parish |v. U- Seles. 
Cle 3 2b: 

Ala.—Bestor v. Barker, 106 Ala. 


240, 17 S 389; Marcy v. Howard, 91 
Ala. 133, 8S 566; Dowty v. Hall, 33 
Ala. 165, 3 S 315; Strickland v. Burns, 
14 Ala. 511; Jones v. Etheridge, 6 
Port. 208; Mosaic Templars of Amer- 
ica v. Flanagan, (A.) 115 S 860. 

Mich.—Barker v. Vernon Tp., 63 
Mich. Mika 30 NW 175 

S. C.—Crews v. McKinnie, UB eS CS 


Detb2. 
dee v. Rucker, 9 Yerg. 
Eng.—Spain v. Machado, 4 Russ. 


225, 4 EngCh 225, 38 Reprint 790. 

[a] It is improper both at law 
and in equity for a party to be joined 
in a suit who has neither a legal nor 
a beneficial interest in its subject 
matter. 1 Chitty Pl. p 11 [cit Spain 
v. Machado, 4 Russ. 225, 4 EngCh 225, 
388 Reprint 790]. 

[b] To him or them whose right 
has been violated, or is withheld, the 
remedy or redress which the law af- 
fords in any given case, for the vio- 
lation or deprivation of a legal right, 
belongs exclusively. Gould Pl. c 4 § 52. 

[ec] One estopped to claim the sub- 
ject matter of an action, as against 
defendant, cannot be joined as a 
plaintiff therein. Crews v. McKin- 
NICwW UST Sma Meee, 

[d] Insolvency of a joint obligee. 
—(1) A joint obligee who has made 
an assignment for the benefit of cred- 
itors under the insolvent laws of the 
forum cannot subsequently be joined 
as a plaintiff in an action on the in- 
strument. The assignment divests 
the title of the insolvent, and dis- 
ables him afterward to suein his own 
name, and consequently the action 
must be prosecuted in the names of 


| 
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the solvent obligee and the assignee. 
Willink v. Renwick, 23 Wend. (N. Y.) 
638; Murray v. Murray, 5 Johns. Ch. 
(N. Y.) 60; Eckhardt v. Wilson, 8 T. 
R. 140, 101 Reprint 1311; Graham v. 
Robertson, 2 T. R. 282, 100 Reprint 
154. (2) It is otherwise if one of 
the plaintiffs is a foreign bankrupt 
(Abraham v. Plestoro, 3 Wend. (N. Y.) 
538,-20 AmD 738; eye v. Caritat, 2 
Johns. GNSS) 343, 3 AmD 433; Bird 
v. Pierpoint, 1 Johns. (N. Y.) 118) (3) 
or has made his assignment under 
the laws of another state (Raymonu 
v. Johnson, 11 Johns. (N. Y.) 488). 
“74, Cal.—Hurlbutt v. N. W. Spaul- 
ding, Saw (Cor, VeiCalkt5 5528 sea noo- 
Ga.—Miller v. Butler, 121 Ga. 758, 


49 SE 754. 

Ky.—Scott v. Patton, 1 A. K. 
Marsh. 441. 

Mass.—Watertown v. White, 13 
Mass. 477. 

Mich.—Osburn v. Farr, 42 Mich. 


134, 3 NW 299. 

[a] Only some of plaintiffs enti- 
tled but in different capacity.—W here 
parties sue in one capacity as benefi- 
ciaries under a trust deed, but their 
right to recover for an alleged breach 
of an express contract was only in 
two of the parties, and of a capacity 
different from that in which they 
sued, there was a misjoinder of par- 
ties plaintiff. Miller v. Butler, 121 Ga. 
758, 49 SE 754. 

Who may enforce contracts gener- 
ally see Contracts § 805. 

75. Reardon vy. Dickinson, 156 La. 
556, 100 S 715. 

76. Reardon y. Dickinson, supra; 
ee v. Lake Charles, PiOwisan Wietous 

77. Blum v. Wyly, 111 La. 1092, 36 
S 202; Dyas v. Dinkgrave, 15 duels 
Ann. 502, 77 AmD 196. 


78. Blum v. Wyly, 111 La. 1092, 36 
S 202; Marx v. Meyer, 50 La. Ann. 
1229, 238 S 923; Williams v. Haw- 


thorn, 14 La. Ann. 615. 

[a] Rule applied.—Parties enti- 
tled to the compensation due owners 
of contiguous lots from the jinter- 
mediate proprietor, who has used 
their walls, may claim in one action 
for the use of the walls of both. A 
multiplicity of suits is thereby avoid- 
ed, and costs saved. Kennedy v. Oak- 
ey, 3 Rob. (La.) 404. 

79. Blum v. Wyly, 111 La. 1092, 36 

; Marx v. Meyer, 50 La. Ann. 

1229, 23-S 923; Williams v. Haw- 
thorn, 14 La. Ann. 615. 

80. O’Conner v. Marin, 29 Que. Pr. 
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action against the same party, although the object 
asked by each is different if the reasons alleged by 
each are the same.*! Several plaintiffs may bring 
a joint action wherein each claims an equal share 
of a sum alleged to be due by defendant under a 
single contract.°? 

[§ 109] b. At Common Law—(1) In General. 
Each person injured must, at common law, sue sepa- 
rately where the damages, as well as the interest, are 
several;®* hence, different persons who have dis- 
tinct and separate claims, although they stand in 
the same relative situation, or whose legal interests 
are several, if there is no express contract with 
them jointly, must sue. severally.*+ On the other 
hand, where the interest of several persons is joint 
or their claim respects their joint funds, they may 
and ought to join.*® Z 

[§ 110] (2) Actions upon Contract. At common 
law, in order that two or more persons may join in 
an action upon a contract, there must be community 
of interest between them; that is, they must be 
parties to the contract and jointly interested there- 
in,®® although their interests need not necessarily 
be equal;°7 hence, persons having rights of action 
arising out of several and distinct contracts with 
the same defendant cannot join as plaintiffs in dne 
action against him,®* nor can persons having several 
rights of action against the same defendant arising 
out of the same contract join.*® Where the interest 
323; Houle v. Wm. Clarke Co., Ltd., 
26 Que. Pr. 340; Slater Shoe Co. v. 
Trudeau, 5 Que. Pr. v14. 

{a] Illustration.—Two navigation 


companies who agree with a railway 
company to furnish vessels for a reg- 


Sherman, 52 
walls . 
srs, 

tion. 
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fe 


to recover the price. 
NE Sod lee Plains 
. were neither joint own- 92. 
nor copartners 

There was no privity or com- 
munity of interest among them, and 


[$$ 108-110 


of two or more covenantees is several and not 
joint, they cannot join in an action to enforce the ° 
separate right of one,®® and the same is true as to 
promisees whose interest is several, although the 
promise may be joint in form.®! All to whom a 
promise is made jointly may join in an action there- 
on;°2 and an action on a written contract made with 
two persons jointly may be brought in the names of 
both, although one had parted with his interest 
therein to the other before it was signed.°* 

Knowledge of interest. Where one makes a con- 
tract for himself and others jointly, they may join 
in an action for breach thereof, notwithstanding 
the other party may have been ignorant of the inter- 
est which the others had in the contract.®* 

Contract under seal. Where a promise has been 
made under seal to two persons jointly, they may 
join in a suit on the promise, although the recovery 
is for the benefit of one of them.°®* At common law 
only those who are named or described in an instru- 
ment under seal as parties can sue thereon.®*® How- 
ever, persons making advances under a contract un- 
der seal, so executed as not to be binding upon either 
party thereto, may join in assumpsit to recover such 
advances, although the contract in question is not 
entered into in their names.?? 

Joint consideration. Promisees from whom a 
joint consideration moves may unite in an action 


upon an implied promise.?® 
Woodward v. 91. Anderson v. Nichols, 93 Vt. 
262, 107 A 116. 

Silver v. Graves, 210 Mass. 26, 
95 NE 948; Sawyer v. Worthington, 
28 Vt. 733; Martin v. Martin, 3 Pinn. 
(Wis.) 272, 3 Chandl. 303; Powis v. 


in the transac- 


ular service between two ports, un- 
der the condition of reciprocal obli- 
gations, can unite to claim in the 
same action different sums demand- 
ed by each of them from the railway 
company for nonperformance of ob- 
ligations. Furness, Withy & Co., Ltd. 
v. Great Northern R. Co., 32 Que. 
Super. 121. 

{[b] Surviving trustees and repre- 
sentatives of deceased trustee.—An 
action is (as regards form) properly 
brought by four surviving trustees 
and the executors and trustees of the 
fifth (deceased) trustee, when their 
administration of the trust has been 


joint. Kennedy vy. Housman, 2 Que. 
Pr. 515. 

81. Lussier v. Montreal, 21 Que. 
12 Fig ATi 

82. Leggat v. McIndoe, 2 Que. Pr. 
399. 

83. Governor v. Hicks, 12 Ga. 189. 

84. Riley v. Marshall, 5 Ala. 682; 


Brady v. Koontz, 145 Ill. A. 582; Hoyt 
v. Sprague, 12 Pick. (Mass.) 407; 
Pearson v. Parker, 3 N. H. 366. 

85. Pearson v. Parker, supra. 

86. Winter-Loeb Grocery Co. v. 
Boykin, 203 Ala. 187, 82S 437; Wright 
v. Post, 3 Conn. 142; Starrett v. Gault, 


165 Ill. 99, 101, 46 NE 220; Snell v. 
De Land, 43 Ill. 3238, 325; Moore v. 
Terhune, 161 Ill. A. 155; Burkett v. 


Lehmen-Higginson Grocery Co., 
Okl. 84, 56 P 856. 

“Tf plaintiffs sue as joint contrac- 
tors, they must show a joint interest 
in the contract.” Snell v. De Land, 
supra [quot Starrett v. Gault, supra]. 

“Tt is a rule as old as the science 
of pleading itself, that in declaring 
in actions on contracts there must 
not be too few or too many plain- 
tiffs.”” Snell v. De Land, supra [quot 
Starrett v. Gault, supra]. 

{a] TIllustration.—Where _ several 
persons separately intrust another to 
sell chattels belonging to them in- 
dividually, and he sells them for a 
lump sum, the owners cannot join 
jn assumpsit against the purchaser 


no subsequent ratification of the act 
of their several agent... can 
change several executed separate con- 
tracts into one joint contract’’). 

{[b] In an action upon a contract 
of mateship, entered into by the mas- 
ters of two whaling ships, the officers 
and crew cannot be joined as co- 
vlaintiffs with the owners. Grozier v. 
Atwood, 4 Pick. (Mass.) 234. 

Joinder of plaintiffs in action for 
Dreecn of covenant see Covenants § 


87. Winter-Loeb Grocery Co. v. 
Bovkin, 203 Ala. 187, 82 S 437. 

88. Gravenberg v. Laws, 100 Fed. 
1, 40 CCA 240; Moore v. Terhune, 161 
Ill. A. 155; Woodward v. Sherman, 52 
Ne ieel3 18 

[a] Instances.—(1) Two attor- 
neys, not partners, employed by the 
same client under separate contracts, 
cannot jointly sue for their services. 
Starrett v. Gault, 165 Ill. 99, 46 NE 
220. (2) Persons claiming labor 
liens arising out of distinct contracts 
cannot join as interveners to enforce 
such liens. Gravenberg v. Laws, 100 
Fed. 1, 40 CCA 240. 

g9. U. S.—Gravenberg v. 
supra (Louisiana). 

Conn.—Wright v. Post, 3 Conn. 142; 
Gridley v. Starr, 1 Root 281. 

Ill.—Lindblom v. Purity Ice, etc., 
Co., 217 Ill. A. 306, 309 [quot Cyc]. 

Eng.—Powis v. Smith, 5 B. & Ald. 
850, 7 ECL 462, 106 Reprint 1402; 
Brand v. Boulcott, 3 B..& P. 235, 127 
Reprint 130: Smith v. Hunt, 2 Chit- 
ty 142, 18 ECL 553. 


Laws, 


N. S.—Insurance Co. of North 
America v. Borden, 34 N. S. 47. 

90. Blakey v, Blakey, 2 Dana 
(Ky.) 460. 

“The rule upon this subject is, that 
where the interest is joint, though 


the words of the covenant be several, 
the action must be joint; but if the 
interest be several, though the words 
of the covenant be joint, the action 
must be several.” Perryville v. 
Letcher, 1 T. B. Mon. (Ky.) 11, 13. 


Smith, 5 B. & Ald. 850, 7 ECL 462, 
106 Reprint 1402. 

93. Brewer v. 11 
(Mass.) 228. 

94. Winter-Loeb Grocery Co. 
Boykin, 203 Ala. 187, 82 S 437; Mc- 
Cord v. Love, 3 Ala. 107; Hilliker v. 
Loop, 5 Vt. 116, 26 AmD 286; Skin- 
ner v. Stocks, 4 B. & Ald. 437, 6 ECL 
550, 106 Reprint 997. 

[a] For instance, if the buyer of 
seeds made a contract with the seller 
for himself and other plaintiffs joint- 
ly, such other plaintiffs may join 
with him in an action for breach of 
warranty, although the seller was ig- 
norant of any interest they had in the 
contract, otherwise if the buyer 
bought for himself only, with the ex- 
pectation to resell to the other plain- 
tiffs. Winter-Loeb Grocery Co. v. 
Boykin, 203 Ala. 187, 82 S 437. 

95. Masterson v. Phinizy, 56 Ala. 
336: Osgood v. Skinner, 211 Ill. 229, 
71 NE 869. 

96. Beckham v. Drake, 9 M. & W. 
79, 152 Reprint 35. 

Action of covenant see Covenant, 

Action of § 20. 
a verncan Va lliott, -2.INeuys 
Jellison v. Lafonta, 
(Mass.) 244; Archer v. Dunn, 2 
Watts: & S. (Pa.) 327; Lee vy. Gib- 
bons, 14 Sere. & R. (Pa.) 105; Giles 
v. McEwan, 11 Man. 150. 

[a] Joinder held proper.—Two 
commercial houses in Philadelphia 
agreed with each other and with N. D. 
to enter into the Chinese trade for a 
certain time, by which such houses 
were to send a €ertain number of 
ships annually to China during a cer- 
tain term, and N. D. was to sell the 
eargoes at Canton, and invest the 
proceeds in return cargoes, separate- 
ly consigned to the two houses in pro- 
portion to their respective shares. N. 
D. was to be compensated for his 
services by commissions. It was 
held that_a joint action might be 
maintained by the members of the 


~ 
Stone, Gray 


Vv. 


19° Pick 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 110-112]. 


Personal representative of joint obligee. Since at 
common law the right of action upon a contract made 
with several persons jointly passes on the death 
_ of each to the surviving codbligees,®® an action on 
such a contract must be brought in the name of the 
survivor or survivors alone, it being error to join 
as plaintiff with them the personal representative 
of a deceased codbligee;+ and where they all die, 
the suit must be brought by the personal representa- 
tive of the survivor.’ 

Persons subsequently admitted to the benefit of a 
contract, without the privity or assent of the prom- 
isor, cannot join in a suit on the contract.* 

[§ 111] (8) Actions for Tort.* In an action of 
tort based upon an injury to the joint interest of 
two or more, all of those injured may join as plain- 
tiffs;> nor is it necessary that the interest of each 
plaintiff should be of the same degree or kind.® If 
several persons have an entire joint damage, they 
may bring a joint action, although their interests 
are separate.’ If two or more persons have several 
interests and sustain separate damage from de- 
fendant’s violation of these rights, they cannot join 
as plaintiffs, although the injuries were caused by 


the same act;® this rule prevents the joinder of 
two houses against N. D., to recover) 150, 127 
the proceeds of sales made by him in 


pursuance of such agreement. Arch-j of several 
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Reprint 83. 
[a] Illustrations.—(1) Where some | ed; 
heirs destroy the 


[47 C.J.] 55 


several plaintiffs in an action for injuries to their 
several persons.® 

Injury to one of several plaintiffs. Several per- 
sons cannot join in an action for an injury done to 
one of them only.?° 

Representative of decedent. Since at common 
law, in the case of a joint cause of action for tort, 
upon the death of one of the persons entitled the 
other or others take the entire right of action, it is 
improper to join the personal representative of de- - 
cedent as a party plaintiff.1+ 

One joint owner having a judgment in bar against 
him cannot afterward join with the other owner in 
an action for the destruction of the property jointly 
owned.*? 

[§ 112] c. Under the Codes—(1) Interest in Sub- 
ject of Action and Relief—(a) In General. A pro- 
vision common to many of the codes of procedure 
permits the joinder as plaintiffs of all persons hay- 
ing an interest in the subject of the action and in 
obtaining the relief demanded.*? 

In Texas the rule is that all persons having an 
interest in the subject of the litigation may be 
joined;!* the matter rests largely in the discretion of 


of dipper without being duly appoint- 
“for although the dippers are Ssev- 


title | erally entitled to receive for their 


er v. Dunn, 2 Watts & S. (Pa.) 327. 

99. See Contracts § 563. 

1. U.S.—Thomas v. Green County, 
159 Fed. 339, 89 CCA 405 [aff 211 U. 
S.. 598, 29 sct 168, 53 L. ed. 343]; 
Robinson v. Hintrager, 36 Fed. 752; 
Dana v. Parker, 27 Fed. 263. 

Ala.—Bebee v. Miller, Minor 364; 
Waters v. Creagh, Minor 128; Calli- 
son v. Little, 2 Port. 89. 

Ark.—Roane v. Lafferty, 5 Ark. 465. 

Ky.—Clark, v. Parish, 1 Bibb 547; 
Brown v. King, 1 Bibb 462; Morrison 
v. Winn, Hard. 480. 

Mass.—-Smith vy. Franklin, 1.Mass. 
480; Walker v. Maxwell, 1 Mass. 104. 

pach. .—Jackson v. Peo., 6 Mich. 


W. Va.—Pollock v. House, 84 W. 
Va. 421, 100 SE 275. ; 

Eng.—Rolls v. Yate, Yelv. 177, 80 
Reprint 117. 

{a] Substituted trustee and con- 
tractor as survivors.—Where one of 
two owners of realty by will devises 
his moiety thereof to his cotenant as 
trustee for the use and benefit of the 
testator’s wife and others, on a con- 
dition still continuing, and the co- 
tenant in his own right and as such 
trustee and his wife unite in demis- 
ing for a future term and the trustee 
dies before it begins, his surviving 
wife and the substituted trustee as 
survivors may unite in an action to 
recover arrears of rent. Pollock v. 
House, 84 W. Va. 421, 100 SE 275. 

2. Bebee vy. Miller, Minor code) 
364; Stowell v. Drake, 23 N. 

310; Rolls v. Yate, Yelv. 177, 30 tee 
print 117. 

3. Freer v. Cowles, 44 Ala. 314; 
Barstow v. Gray, 3 Me. 409; Oelrichs 
v. Artz, 21 Md. 524; Dennison v. 
Boylston, 48 Vt. 439. 

[a] Illustration.—An agreement 
between two several creditors, hav- 
ing separate mortgages on separate 
articles of personal property, to sue 
their debtor at their joint expense on 
one of the causes of action and divide 
the recovery does not create such a 
joint interest as will support a joint 
action. Freer v. Cowles, 44 Ala. 314. 

4. Actions for particular torts see 
cross references ante p 

5. Lindblom v. Purity Ice, 
Co., 217 Ill. A. 306; Mitchell v. Hei- 
sen, 169 Ill. A. 531; Parker v. Parker, 
1 Allen (Mass.) 245; Glover v. Aus- 
tin, 6 Pick. (Masgss.) 209; Schuylkill 
Nav. Co. v. Farr, 4 Watts & S. (Pa.) 
362; Cook v. Batchellor, 3 B. & P. 


CLC si 


deeds of the ancestor, the other heirs 
may join in an action against them. 
Daniels v. Daniels, 7 Mass. 135. (2) 
A person having an equitable title to 
land may be joined with one having 
the legal title, in an action to recover 
for damages done to a building erect- 
ed thereon at the expense of both. 
Schuylkill Nav. Co. v. Farr, 4 Watts 
& S. (Pa.) 362. 

6. U. S.—Gulf, etc., R. Co. v. Cit- 
ies Serv. Co., 281 Fed. 214. 

Conn.—Russell v. Stocking, 8 Conn. 


236. 
ues en AUHE Ves LLOlton, «los kick. 
Tex.—Texas, etc., R. Co. v. Gill, 2 
Tex. A. Civ. Cas. § 176 
Vt.—White v. Bascom, 28 Vt. 268. 
[a] Tllustrations.—(1) Two  per- 
sons in possession of, and carrying 


on business in, a mill, which belongs 
to one of them only, may unite in an 


action for damages for negligent 
burning of it. Cleaveland v. Grand 
Trunk R. Co., 42 Vt. 449. (2) Where 


the breach of a contract causes dam- 
age to two persons, one of whom was 
a general owner of the contract 
rights and the other had a special 
property or interest therein, they may 
join as plaintiffs in an action against 


a third person, who wrongfully 
caused the breach. Gulf, etc., R. Co. 
v. Cities Serv. Co., 281 Fed. 214. (3) 


An action for a disturbance in the en; 
joyment of a fishery was properly 
brought by several persons, some of 
whom had an absolute title to the 
fishery, and others of whom were in 
possession under a parol agreement. 
Russell v. Stocking, 8 Conn. .236. 

7. Brookside-Pratt Min. Co. v. Mc- 
Allister, 196 Ala. 110, 72 S 18; South- 
ern R. Co. v. Chambless, 10.Ala. A. 
326, 65 S 417, 418 [cit Cyc]; Bacon 
Wa eOtia, Oly ite LooodllarA 4 Toas 
Coryton v. Lithebye, 2 Saund. 112, 85 
Reprint 814. 

[a] In an early case, where two 
persons were severally seized of two 
ancient mills, at one or the other of 
which defendant ought to have 
ground his corn, but neglected to 
grind at either, it was held that both 
the owners of the mills might join. 
Coryton v. Lithebye, 2 Saund. 112, 
85 Reprint 814. 

[b] In the case of the dippers at 
Tunbridge Wells, it was held that all 
the dippers, and their husbands, 
might join in trespass on the case 
against one who exercised the office 


own several use such voluntary gra- 
tuities as the nobility and gentry are 
pleased to give them respectively, | 
yet with regard to a stranger’s dis- 
turbing them in their employment, 
they are all jointly concerned. . 

It is a tort as done to them all.” 
Weller v. Baker, 2 Wils. 414, 423, 95 
Reprint 892. 

Joinder of tenants in common as 
plaintiffs see Tenancy in Common [38 
Cyc 118 et seq]. 

8. Brookside-Pratt Min. Co. v. Mc- 
Allister, 196° Ala: 110,°72° S48" Lind= 
blom v. Purity Ice, ete:, Co., 217 Tll) A. 
306, 309 [quot Cye]; Mitchell v. Hei- 
sen, 169 Ill. A. 531; Baker v. Jewell, 6 
Mass. 460, 4 AmD 162. 

{a] Tllustration.—A false and 
fraudulent affirmation, made by the 
seller’ of an estate, to two or more 
purchasers, is, in its nature, a sev- 
eral tort to éach, and they cannot 
join in an action therefor. Baker v. 
Jewell, 6 Mass. 460, 4 AmD 162. 

9. Brookside-Pratt Min. Co. v. Me- 
Allister, 196 Alas V1.0; 72) Sens: 


LOL PE LRaACY, Vip isOw elie on uNt: Lon elas 
DA Is HRLODINSON Va OCU oN Teme eum rene 
383; Autin v. Townsend, 3 N. J. L. 
313; Russell v. Snook,.3 N. J. L. 258; 


Winans v. Denman, 2N. J. L. 116. 

11. Bond v. Hilton, 51 N. C. 180. 

Abatement of cause of action for 
tort upon death of party see Abate- 
ment and Revival § 339 et seq. 

12. Brizendine yv. Frankfort Bridge 
Co., 2 B. Mon. (Ky.) 32, 86 AmD 587. 


13. See statutory provisions; and 
cases infra §§ 113-118. 
14. Faulk v. Faulk, 23 Tex. 653: 


Wilson v. Hampden, 2 Tex. Unrep. 
Cas. 426, 427; Ford v. Sutherland 
Springs Land, ’etc., Co. Lexy Civ. Ae) 
159 SW 876. 

“The rule is the same as in equity; 
that is, all parties having an interest 
in the subject-matter may join in the 


same suit.” Wilson v. Hampton, su- 
pra. 
[a] Joinder is permitted of: (1) 


Cattle owners in suit to enjoin live 
stock inspectors from requiring dip- 
ping of cattle. Castleman y. Rainey, 
(Tex. Civ. A.) 211 SW 630. (2) Joint 
obligors on note in equity suit for 
contribution. Slaton v. Anthony, 
(Tex. Civ. A.) 148 SW 201. (3) Per- 
sons jointly interested in a part of 
the damages claimed, although they 
also claim other damages in which 
they are not jointly interested, where 
the claims are based upon the same 
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the court,t®> and there is no objection to the joinder 
of plaintiffs because they claim different interests, 
provided the subject matter is the same.+® 
tuality of interest must exist as to both the sub- 
ject matter and the remedy sought." 
of action is in one person only, other persons can- 
not be joined with him as plaintiffs.+® 

[§ 113] (b) Scope of Provision—aa. In General. 
The code provision under consideration is based up- 
on the equity rules as to the joinder of parties,t® 
and is designed to apply them to actions under the 
codes, whether legal or equitable in their nature,?° 
including actions ex delicto,?? and those for the re- 
or for specific property.?? 
Accordingly it has been held that a test for the 
court to consider in determining who are proper 
parties plaintiff is whether they could formerly have 
The provision of the code 
is not in derogation of the equity rule;?° but rather 
it extends the equitable doctrine so that all rights 
and the pursuit of all remedies, whether legal or 
equitable, between the parties in interest may be 


covery of money only”? 


been joined in equity.?# 


negligent acts and constitute but one 
transaction. Missouri Pac. R. Co. v. 
Wise, 3 Tex. A. Civ. Cas: §' 386. 

[b] Persons having a common in- 
terest in a contract are entitled to 


join in an action for its breach. 
Farmers’ Mill, etc., Co. v. Hodges, 
(Tex, uCiv. A.) 248 SW. G2s-, Dunn WN; 


Smith, (Tex. Civ. A.) 74 SW 576; 
Harris v. Warlick, (Tex. Civ. A.) 42 
SW _ 356. 


15. Craddock v. Goodwin, 54 Tex. 


578; Ford v. Sutherland Springs 
Wade pete. CO, (hex, “Cive Apirl59 
SW 876; Morris v. Davis, (Tex. Civ. 


AS) eo sSiW: 385.0: 

16. Wilson v. 
Unrep. Cas. 426. 

[a] Persons with separate inter- 
ests may unite in a suit against the 
same defendant, where the action is 
based on the same promise and is 
subject to the defenses. Flanders v. 
Wood, 83 Tex. 277, 18.SW 572; Far- 
ee Byars, (Tex. Civ. A.) 250 SW 
048. 

17. Ford v. Sutherland Springs 
Land, ete., Co., (Tex. Civ. A.) 159 SW 
876. 
{a] For example, where a petition 
sought to recover damages suffered 
by plaintiff individually, and as a 
member and agent of an unincor- 
porated association, from a wrong- 
ful levy on the association’s property, 
there was a misjoinder of parties. 
Slaughter v. American Baptist Pub- 
lication Soc., (Tex. Civ. A.)'150 SW 
224. 

18. Ford v. Sutherland Springs. 
Land, etc., Co., (Tex. Civ. A.) 159 SW 
S76." "Texaswetc., Ri Co. vz, Gill. 2 Tex, 
A. Civ. Cas. § 175 

[a] Joinder is not permitted of 
owners of town lots in an action to 
recover damages on each lot for fail- 
ure to make improvements as per 
contract. Ford v. Sutherland Snrings 
Land, ete., Co., (Tex. Civ. A.) 159 SW 
876. 

19. Grover v. Marott, 192 Ind. 552, 
136 NE 81; Home Ins. Co. v. Gilman, 
112 Ind. 7, 13 NE 118; Goodnight v. 
Goar, 30 Ind. 418; Tate v. Ohio, etc., 
He Co. L0-Ind. 174. 7 Amp: 309"" Hel- 
lams v. Switzer, 24 S. C. 39;-Sando 
v. Roberts County, 36 S.. D: 556, 156 
NW 64. 

“The truth seems to be that the 
equity practice of taking into the ac- 
tion everybody who claims an inter- 
est in its subject-matter, was the ob- 
ject aimed at in these Code _ pro- 
visions.’’ Trompen v. Yates, 66 Nebr. 
525. 520, 92 NW 647. 

Parties in equity see Equity §§ 253- 

f 


20. Colo.—Central City First Nat. 
Bank v. Hummel, 14 Colo. 259, 23 P 


Hampton, 2 Tex. 


PARTIES 


Mu- 


If the right 


986, 20 AmSR 257, 8 LRA 788. 
Ind.—Home Ins. Co. v. Gilman, 112 
Ind. 7, 13 NE 118., 8 
Towa.—Miller Vv. Hawkeye Gold 
Pe eens Co., 156 Iowa 557, 137 NW 
507. 


Nebr.—Trompen v. Yates, 66 Nebr. 
525, 92 NW 647; Earle v. Burch, 21 
Nebr. 702, 38. NW 254: Mattis v. 
Boggs, 19 Nebr. 698, 28 NW 325. 
a5n Y.—Loomis v. Brown, 16 Barb. 


iis C.—Hughes vy. Boone, 81 N. C. 
ane C.—Hellams v. Switzer, 24 S. C. 

Wis.—Schiffer v. Eau Claire, 51 
Wis. 385, 8 NW 253. 

21. Mexican Gulf Oil Co. v. Com- 
pania Transcontinental de Petroleo, 
281 Fed. 148 [aff 292 Fed. 846] (ap- 
plying New York statute); Trompen 
v. Yates, 66 Nebr. 525, 92 NW 647; 
Jacobs v. New York Cent., etc:, R. Co., 
107 App. Div. 134, 94 NYS 954 [aff 
186 N. Y. 586 mem, 79 NE 1108 mem]: 
Schiffer v. Eau Claire, 51 Wis. 385, 8 
NW 253. 

22. Schiffer v. Eau Claire, supra. 

23. Earle v. Burch, 21 Nebr. 702, 
33 NW 254. 
aia Goodnight v. 30 Ind. 

25. Bradley v. Bradley, 165 N. Y. 
183, 58 NE 887; Derham v. Lee, 87 N. 
Y. 599 faff 47 N. Y. Super. 174, 60 
HowPr 334]. 

26. Grover v. Marott, 192 Ind. 552. 
136 NIX 81. See Hughes v. Boone, 81 
N. C. 204 (sureties on different guard- 
ian bonds may join in an action for 
contribution). 

27. Judy v. Jester, 53 Ind. A. 74, 
100 NE 15. 

28. Bissey v: Marion, 104 Kan. 311, 
IAS ted alike oh le 
Nebr. 698, 28 NW 325; Sexton v. 
Sutherland, 37 N. D. 500, 509, 164 NW 
278 [eit Cyc]; Clark v. McClain Fire 
ee Col; 100 Oh! Sti 110) 1255 NE 

29. Sexton v. Sutherland, 37 .N. D. 
500, 164 NW 278. 

{a] Rule applied.—In an action of 
an equitable nature, the fact that 
one whose interest is not adverse and 
who is a proper party either as plain- 
tiff or defendant is joined as a party 
plaintiff will not constitute a mis- 
joinder of parties. California Farm, 
ete., Co. v. Schiappa-Pietra, 151 Cal. 
Lieieay «ily 12? as eine Oh ayarsvel unig, Tahhestel, 1453 
Misc. 460, 68 NYS 879. 

30. See supra §§ 72-75. 

31. U. S—Washington-Alaska Bank 
v. Stewart, 184 Fed. 673, 676, 108 
CCA 273 [cit Cye] (construing Alaska 
statute). 

Colo.—Central City First Nat. Bank 


Goar, 


finally determined in one civil action.?® 
is to be liberally construed;?7 it is permissive in its 
nature,?® and has been said to be a recognition of 
the right to unite 
parties” as distinguished from “necessary or indis- 
pensable parties. 

[§ 114] bb. Legal and Equitable Plaintiffs. Al- 
though a person has such a title in representative 
capacity as to be authorized to sue in his own 
name,*° as a general rule he may join the beneficial 
owner with him as plaintiff;*+ and it is immaterial 
that the beneficiary may sue alone by reason of 
being the real party in interest.?2 
been said that it is only when the equitable interest 
would otherwise be unrepresented, or perhaps in- 
adequately or imperfectly represented, that the eq- 
uitable beneficiary can be joined as a plaintiff.** 

[§ 115] ce. Distinct Causes of Action. 
more persons having distinct causes of action, al- 
though against the same defendant, may not join as 
plaintiffs in one suit,?* and it is immaterial that 
the causes of action arise out of the same trans- 


Mattis v. Boggs, 19° 


f§§ 112-115. 


“proper but not indispensable 


1929 


However, it has 


Two or 


v. Hummel, 14 Colo. 259, 23 P 986, 20 
AmSR 257, 8 LRA 788; Hecker v. 
Cook, 20 Colo. A. 282, 78 P 311. 
Ind.—Lilly v. Dunn, 96 Ind. 220. 
Mo.—Wilson v. Hartford F. Ins. 
Co., 300 Mo. 1, 254 SW 266; Citizens’ 
Trust Co, v.<Tindle, 272, Mo. 681, 199 
oa 1025; 


N. Y.—Cassidy v. Sauer, 114 App. 
Div. 673, 99) NYS 1026 Tati 187 eNews 
540, 80 NE 625]; Peck v. Richardson, 
12 Mise. 310, 33 NYS 1107. 

{a] Illustration.—Where fraud 
was practiced upon one who held 
land in trust for another, he might 
join the other as plaintiff in an action 
by him to rescind the contract for 
fraud. Cassidy v. Sauer, 114 App. 
Divac603, 99) NYS 1026" fatt-1 88 Newmyc 
547 mem, 80 NE 625 mem]. 

32. Wilson v. Hartford F. Ins. Co., 
300 Mo. 1, 254 SW 266. 

33. Conley v. Walton, 49 Misc. 1, 
96 NYS 400. 

34. Ark.—Harris vy. Preston, 10 
Ark. 201. 

Cal.—Ginty v. Ocean Shore R. Co., 
Lipa Cale ol ado on nis 

Ida.—Créer v. Bancroft Land, etc.,. 
Co., 13 Ida. 407, 90 P 228. 

Ind.—MclIntosh _v. Zaring, 38 NE 
321; Martin v. Davis, S22 Nd was 
Lipperd v. Edwards, 39 Ind. 165; 
Goodnight v. Goar, 30 Ind. 418; Tate 
vi Ohio;lete]> RB: Co., 10 Ind. 174, Lf £ 
AmD 309; Vandalia Coal Co. v. Law- 
son, 43 Ind. A. 226, 87 NE 47; Brown- 
ell v. Irwin, 25 Ind. A. 395, 58 NE 263. 

Iowa.—Miller v. Hawkeye Gold 
Dredging Co., 156 Iowa 557, 137 NW 
507; Graham Tp. Independent School 
Dist. v. Independent School Dist. No. 
2, 50 Iowa 322; Bort v. Yaw, 46 
Iowa 323. 

Kan.—Jeffers v. Forbes, 28 Kan. 
174; Palmer v. Waddell, 22 Kan. 352. 

Ky.—Pelly v. Bowyer, 7 Bush 513. 

N. Y.—Cobb v. Monjo, 90 App. Div. 
85, 85 NYS 597; Gray v. Rothschild, 
48 Hun 596, 600, 1 NYS 299, 14 NY 
CivProc 320 [aff 19 NE 847]; Hynes 
v. Farmers’ L. & T. Co., 9 NYS 260. 

Oh.—Moton v. Kessens, 96 Oh. St. 
609, 118 NE 1083. 

Tex.—Ford v. Sutherland Springs 
Land, ete., Co. (Civ. A.) 159) SW 
876, 879 [cit Cyc]. x 

aN joint action by several and dis- 
tinct parties claiming several and 
distinct damages, cannot be main- 
tained.” Gray v. Rothschild, supra. 

“That the claims are of the same 
nature and the relief sought is of the 
same kind will not justify joining in 
one suit.” Miller v. Hawkeye Gold 
Dre ae Co., 156 Iowa 557, 567, 137 
NW 50 

[a] Riinwtrabions. tq) Where all 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


The rule 


Wright v. Tinsley, 30 Mo.. 


§§ 115-117] 


action,®® 
upon similar facts.*° 


aa. in General. It is necessary 


plaintiffs in a suit to recover land 
asked for cancellation of a former 
judgment against them and for re- 
possession of their respective sepa- 
rate tracts, and one plaintiff also 
asked damages, there is a misjoinder 
of parties plaintiff, since they have 
separate demands’ and stand in dif- 
ferent relations to defendants. Clegg 
v. Temple Lumber Co., (Tex. Civ. A.) 
4956 SW 646 [aff -CCommn. A.) 222 
SW 971]. (2) The statute does not 
authorize a suit by several persons 
against a corporation and its direc- 
tors to impress a lien on an alleged 
trust fund, where no one plaintiff is 
interested in the cause of action er 
relief demanded by the others, al- 
though their claims grew out of the 
same transaction. Miller v. Hawk- 
eye Gold Dredging Co., 156 Iowa 557, 
137 NW 507. 

[b] “Except in those cases where 
the interests of numerous parties are 
similar and the Code permits one par- 
ty to bring an action for the benefit 
of himself and all others similarly 
Situated, the plaintiffs must be all 
interested in the causes of action 
stated; and if they are not a demur- 
rer for misjoinder of parties plain- 
tiff will lie.’ Cobb v. Monjo, 90 App. 
Div. 85, 86, 85 NYS 597. 

Joinder of causes of action see Ac- 
tions §§ 257-261. 

35. Martin v. Davis, 82 Ind. 38; 
Miller v. Hawkeye Gold Dredging 
Co., 156 Iowa 557, 137 NW 507; Bort 
v. Yaw, 46 Iowa 323. 

Joinder of causes of action arising 
out of same transaction generally see 
Actions § 239. 

36. Hynes vy. Farmers’ L. & T. Co., 
9 NYS 260. 

37. Faivre v. Gillman, 84 Iowa 
573, 51 NW 46; Cobb v. Monjo, 90 
App. Div. 85, 85 NYS 597; Weaver v. 
Korby., U86" N. ©. 3387, 119=-Sih 564: 
Roberts v. Utility Mfg. Co., 181 N. C. 
204, 106 SE 664. 

[a] Effect of assignment reserv- 
ing interests of assignors.—Suit was 
brought by three plaintiffs on three 
debts due by defendant to each sep- 
arately, it being alleged by way of 
amendment that the several claims 
sued on were assigned in parol, after 
the commencement of the action, to 
one of the plaintiffs, with the under- 
standing that the cause should pro- 
eeed in the name of all three plain- 
tiffs, and that the assignors, as cred- 
itors of defendant, were “still in- 
terested in the suit to the extent that 
their claims on their respective ac- 
counts against her might not fail, 
and that their interests therein might 
be secured to the assignee.” It was 
held that there was a misjoinder, as 
the rights of plaintiffs were separate 
and distinct, the parol assignment 
having reserved to the assignors all 
the interest they ever had in their 
respective accounts. Faivre v. Gill- 
man, 84 Iowa 573, 574, 51 NW 46. 

SoameOat 5: <eary v. Mutual Re- 
serve Fund Life Assoc., 30 Fed. 359 
{writ of error dism 136 U. S. 644 


mem, 10 SCt 1071 mem, 34 L. ed. 555 
mem]. 
Ind.—Grover v. Marott, 192 Ind. 


552, 136 NE 81; Home Ins. Co. v. Gil- 
man, 112, Ind: 7, 13 NE 118; Judy v- 
Jester, 53 Ind.,A. 74, 100 NE 155 
American Plate Glass Co. v. Nicoson, 
34 Ind. A. 643, 438 NE 625. 
Iowa.—Miller® v. Hawkeye Gold 


¥ 


or that they are kindred and dependent 
So plaintiffs cannot unite in 
actions upon separate and distinct contracts upon 
which the liability of defendant to them is several.®? 

[§ 116] (ce) Necessity and Nature of Interest— 
that each plaintiff 
have an interest, both in the subject of the action 
and in obtaining the relief demanded;** 
person who has no interest?® or who has no right 
to relief is not properly joined as coplaintiff.t° 
amount or kind of interest is not very material,*+ 


| 


PARTIES 


ulars 


hence a 


The 


Dredging Co., 156 Iowa 557, 567, 137 
507. 


NW 

Kan.—Jeffers v. Forbes, 28 Kan. 

4. 

Mo.—Ballew Lumber, etc., Co. v. 
Missouri Pac. . Co., 288 Mo. 478, 
479, 232 SW. 1015. 
ai C.—Hellams v. Switzer, 24 S. C. 

Tex.—Ford v. Sutherland Springs 
Land, ete., Co., (Civ. A.) 159 SW 876, 
879 [eit Cyc]. 

“Hach must be interested in the 
relief sought by the other.’ Miller 
v. Hawkeye Gold Dredging Co., su- 
pra. 

“Tt must further appear that each 
of the plaintiffs has an interest in the 
subject of the action; that is, the 
grievance must be common to each, 
and the injury complained of, as in 
the case at bar, committed at the 
same time, by the same act, and that 
each party is interested in the same 
relief asked by the other, or some 
part of it.” American Plate Glass Co. 
Ms eke 34 Ind. A. 643, 73 NE 625, 


“The joinder of parties is permit- 
ted when the cause of action is com- 
mon to all of the plaintiffs and the 
right. under which they claim is the 
same as to each, and the complaint of 
all is against the same defendant for 
the doing of acts which affect all 
alike.” Ballew Lumber, etc., Co. v. 
Missouri Pac. R. Co., supra. 

[a] Joinder held improper.—(1) 
Claimants of mechanics’ liens on the 
same premises in an action to subject 
the property to their liens. Harsh v. 
Morgan, 1 Kan. 293. (2) Holders of 
definite interests in real estate in ac- 
tion against associate to rescind sale 
contract for fraud and deceit. Tay- 
lor v. Brown, 92 Oh. St. 287, 110 NE 
739. (3) Junior mortgagee and hold- 
ers of deficiency judgments arising 
on foreclosure of mortgages on other 
premises in action to reach surplus 
moneys. Fliess v. Buckley, 90 N. Y. 
286 [aff 24 Hun 514]. 

39. Baxter v. Hart, 104 Cal. 344. 
37 P 941;° Jacobson v.- Roman, 57 
Mont. 299, 188 P 138; Birmingham v. 
Griffin, 42 Tex. 147. 

[a] Joinder held improper.—Heirs 
and administratrix of legatee of tes- 
tator in action against executor for 
embezzlement of funds and to reach 
real estate in which invested. Conley 
v. Walton, 49 Mise. 1, 96 NYS 400. 

40. Barkley v. Hibernia Sav., etc., 
Soe: 21 Cal. A:°456,°132) P 467) Alex- 
ander v. Gloversville, 110 App. Div. 
791, 97 NYS 198: Conley v. Walton, 
49 Misc. 1, 96 NYS 400; Texas, etc., 
RICO ys Gilly 2eDex, A. Civeiasss 
i 5s 

[a] Cross complaint.—‘It is well 
settled that a complaint, to be good, 
must show a cause of action in favor 


of all the plaintiffs. The same ruie 
would apply to a counterclaim or 
eross complaint.” Steinke v. Bent- 


ley. 6 Ind. A. 663, 34 NE 97, 99. 

41. Miller v. Hawkeye Gold Dredg- 
ing Co., 156 Iowa 557, 137 NW 507. 

42. Gartler v. San Pedro. First 
Wat. Bank, (Cal. A. )-263" P 566. 

43. Lyon v. Bertram, 20 How. (U. 
S.) 149, 15 L. ed. 847 (construing 
California statute); Ketchum _ v. 
Packer, 65 Conn. 544, 33 A 499; Grov- 
er v.. Marott, 192 Ind. 552, 136 NE 81; 
Home Ins. Co. v. Gilman, 112 Ind. 7, 
3 NEY T18y “Judy v. Jiester,.-53° Ind: 


[47 C.J.] 57 


although it has been said that a legal or property 
interest is required.*? 
joinder of plaintiffs that their interests be equal*? 
or united,t# nor that their rights be in all partie- 
the ‘same. 

Injury to one of several plaintiffs. 
sons cannot join in an action\for an injury done 
to one of them only.*® 

[§ 117] bb. Joint or United Interest. 
complaint or petition shows the joint interest of 
several plaintiffs, there is no misjoinder.** 


It is not essential to the 


Several per- 


Where the 


Parties 


A. 74, 100 NE 15; American Plate 
Glass Co. v. Nicoson, 34 Ind. A. 643, 
73 NE 625; Loomis v. Brown, 16 
Barb. (N. Y.) 325. 

{a] In Washington, under a stat- 
ute requiring a common interest ina 
cause of action, the interests of plain- 
tiffs need not be equal. Lebovitz v. 
Cogswell, 83 Wash. 174, 145 P 212. 

44. Clark v. McClain Fire Brick 
Coy WOOVOhy Sta 10. P25 NB merited ao 

It “is an extension of the common- 
law rule, and permits the joining as 
plaintiffs of all persons having an in- 
terest in the subject of the action, 
and in obtaining the relief demanded, 
regardless of whether they are or 
are not united in interest.” Clark v. 
McClain Fire Brick Co., supra. 

45. Burkett v. Lehmen-Higginson 
Grocery Co., 8 Okl. 84, 56 P 856. 

[a] Tllustration.—Where a sheriff 
levies upon property of a stranger to 
a writ of attachment, at the direction 
of the plaintiff in the writ, and judg- 
ment is obtained by the owner of the 
property for its value against the 
sheriff, and, failing to collect the 
same because of the insolvency of the 
sheriff, the judgment creditor brings 
action against the sureties on the 
sheriff's bond, and recovers judgment 
against them, which they pay, in an 
action to recover the money-so paid, 
from the original attachment plain- 
tiff, such sureties paying the same 
must all be joined as parties plaintiff. 
They are joint obligees, united in le- 
gal interest in the subject matter of 
the action, although each of such 
sureties may not “have contributed 
alike to the payment of the judg- 
ment. Burkett v. Lehmen-Higginson 
Grocery Co., 8 Okl. 84, 56 P 856. 


46. Rhoads v. Booth, 14 Iowa 575; 
Sundberg v. Goar, 92 Minn. 143, 99 
NW 688. 

47. U. S.—lLyon v. Bertram, 20 


How. 149, 15 L. ed. 847. 
BS pee peal v. Cunningham, 60 Cal. 
oO . 

Ind.—Western Union Tel. 
Huff, 102 Ind. 535, 26 NE 85. 

lowa.—Russell v. Chicago, ete., R. 
Co.. 195 Iowa 9938, 191 NW 806, "192 
NW 267. 

Ky.—Prescott v. Grimes, 143 Ky. 
191, 1386 SW 206, 33 LRANS 669 

Mo.—Gartside v. Gartside, 113 Mo. 
348, 20 SW 669. 

N. Y.—Marshall v. Moseley, 21 N. 
Y. 280; Jacobs v. New York Cent., 
etc., R. Co., 107 App. Div. 134, 94 NYS 
954 [aff 186 N. Y. 586 mem, 79 NE 
1108 mem]; Porter v. Bleiler. 17 
Barb. 149; Jones v. Felch, 16 N. Y. 


Coss 


Super. 63; Union Ins. Co. v., Central 
Trusty Conic NS. NT. 
[a] Joinder held proper.—(1) Ad- 


ministratrix and heirs at law of de- 
ceased in suit to compel accounting 
by deceased’s copartner of partner- 
ship assets of real and personal prop- 
ben Wagner y. Sanders, 49 S. C. 

27 SE 68. (2) Assignees of por- 
Fens of claim in action on it. Brett 
v. First Universalist Soc., 5 Hun 149 
mem [aff 64 N. Y. 651 mem]. (3) 
Doctors jointly entitled to fee for 
post mortem. Pueblo County v. 
Marshall, 11 Colo. 84, 16 P 837. (4) 
Firms of attorneys in action to set 
aside as fraudulent a settlement for 
fees due each firm for services in ob- 
taining estate. McIntosh v. Zaring, 
150 Ind. 301, 49 NE 164. (5) Hus- 
band and wife in action for injuries 


58 [47 C.J.] 


whose interest in a contract is joint may unite in 
Upon a joint contract the 
Upon a joint and 
several contract the promisees may sue jointly.°° 
Where there is an injury to the joint interest of two 


an action thereon.*® 
promisees may sue jointly.*® 


or more, all may join in an action 


to wife where recovery is commu- 
nity property. Johnson v. Hendrick, 
45, Cal. “A. 327, 187 P7782. (6) Hus- 
band and wife in action to protect 
homestead owned by husband. Sex- 
ton v. Sutherland, 37 N. D. 500, 164 
NW 278. (7) Judgment creditor and 
assignee of interest therein in action 
on judgment. Mandlebaum v. Grego- 
vich, 24 Nev. 154, 50 P 849. (8) 
Judgment creditors in action to re- 
cover real property from donees of 
debtor. Wall v. Fairley, 73 N. C. 
464. (9) Lot owners in action to 
compel railroad to remove its road 
from street or make street passable. 
Tate v. Ohio, etc., R. Co., 10 Ind. 174, 
tdi AmD © 309: (10) Mother and 
daughter beneficially interested in 
land to cancel deed fraudulently pro- 
cured from mother. Hines v. McCall, 
132 Okl. 5, 269 P 269. (11) One who 
is legally bound for a debt by pa- 
rol undertaking may unite with the 
creditor to whom he has made pay- 
ment in an action by ordinary petition 
against one who has received the 
benefit of the contract with the cred- 
itor. Dean v. English, 18 B. Mon. 
(Ky.) 132. (12) School district and 
school teacher in mandamus to com- 
pel president of school board to act 
upon teacher’s contract. Eden In- 
dependent Dist. No. 2 v. Rhodes, 88 
Iowa 570, 55 NW 524. (13) School 
trustees in quo warranto proceedings 
against other claimants to offices. 
Andrews School Dist. v. Barker, 164 
IN: Cle 382,980 SH415; G4) Sheriff 
and deputy in action to recover prop- 
erty levied upon by deputy. Burton 
v. Winsor Utah Silver Min. Co., 2 
Utah 240. (15) Sureties, induced by 
fraud to sign appeal bond, to recover 
money paid jointly. Bates v. Merrick, 
2 Hun (N. Y.) 568. (16) Successive 
chattel mortgagees of same -property 
in action of replevin therefor. FEarle 
v. Burch, 21 Nebr. 702, 33 NW 254. 
(17) Tenants in common and widow 
and administratrix of deceased ten- 
ant in common in suit for injunction 
against continuance of elevated rail- 
road in front of premises* and for 
damages. Shepard v. Manhattan R. 
CON sie 442 oS eINIR) 23 Ol LS) 
Tenants in common in action of eject- 
ment. Mattis v. Boggs, 19 Nebr. 698, 
28 NW 325. (19) United States sol- 
diers to recover fund appropriated by 
county for purpose of paying a boun- 
ty to each recruit credited to _ it. 
Young v. Franklin County, 25 Ind. 295. 

[b] Action on kond.—B held a 
mortgage on A’s land. C agreed with 
A to erect a building on the land, and 
executed a bond to secure the per- 
formance of his contract, the bond 
running to B for A’s benefit. It was 
held that A and B were properly 
joined as plaintiffs in a suit on the 
pone: Daley v. Cunningham, 60 Cal. 
530. 

4s. Cal.—Sobelman v. Maier, 262 
P 1087; Salisbury v. Shirley, 66 Cal. 
D2oeo lets. 

Iowa.—Rice v. Savery, 22 Iowa 470. 

Ky.—German Ins. Bank y. Martin, 
13d Ky. 57, 114 Sw 319. 

N. ¥.—Marie v. Garrison, 83 N. Y. 
14; Boynton vy. Clinton, etc., Ins. Co., 
16 Barb. 254. 

N. C.—Balfour Quarry Co. v. West 
Constr: Co., 151 N.C. 345, 66-SE 217. 

Or.—Pitts v. Crane,. 114 Or. 593, 
236 P 475. 

[a] Joinder held proper.—(1) As- 
signees and their assignees in action 
for purchase price. Lyon v. Bertram, 
20° How. (U. 'S.) 149) 15 L. ed. 347 
(construing California statute). (2) 
Buyer of an automobile and a condi- 
tional sale purchaser from him in an 


PARTIES 


for the tort.°1 


action against the seller for breach of 
the sales contract. Stanley v. Web- 
er Impl., etc., Co., (Mo. A.) 190 SW 
372. (3) Contractors jointly liable 
but entitled to specific sums under a 
contract. Fauble v. Davis, 48 Iowa 
462. (4) Husband and wife in action 
against bailees for loss of deceased 
child. Renihan v. Wright, 125 Ind. 
536, 25 NE 822, 21 AmSR 249, 9 LRA 
514. (5) Judgment creditors, one by 
defective assignment giving only 
equitable title, in action on replevin 
bond given for property taken from 
sheriff. Thomas v. Irwin, 90 Ind. 
557. (6) Mortgagors beneficially in- 
terested in a promise to one of them 
to pay the mortgage debt. Albere v. 
Kingsland, 13 NYS 794. (7) Stock- 
holders of corporation to recover 
damages for breach of contract to 
organize new corporation and ex- 
change shares therein for plaintiff’s 
stock. Marie v. Garrison, 83 meme 
14. (8) Sheriff and plaintiff in re- 
plevin suit in action on redelivery 
bond or under taking. McBeth v. Van 
Sickle, 6 Nev. 134. (9) Sureties who 
paid debt out of joint fund in action 
against principal. Enos v. Leach, 18 
Elum: VENSIYS) 839: (10) Surviving 
obligee and administrator of deceased 
obligee in action on bond. McLeod v. 
Scott, 38. Ark. 72: 

49. Colo.—Pueblo ey, v. Marsh- 
all, 11 Colo. 84, 16 P 837. 

Ind.—Renihan v. Wright, 125 Ind. 
ay 25 NE 822, 21 AmSR 249, 9 LRA 

Iowa.—Linder v. Lake, 6 Iowa 164. 

Ky.—Randolph v. Castle, 190 Ky. 
776. 228 SW 418. 

N. Y.—Tuers v. Tuers, 100 N. Y. 
196, 2 NE 922, 16 AbbNCas 464. 

Or.—Pitts v. Crane, 114 Or. 593, 236 
P ey Tieman vy. Sachs, 52 Or. 560, 
Ef 63. 

Sask.—Dusbabek v. 
[1918] 3 WestWkly 79. 

50. Schrage v. Hutt, (Mo.) 252 SW 


Bjornstad, 


{a] Tllustration.—A promise _ to 
pay two persons a certain sum or 
either of them one half of the sum 
has been held to authorize a joint 
suit by both promisees for the whole 
sum, or a suit by either for one half 
of the sum, in accordance with the 
terms of the promise. Schrage v. 
Hutt, (Mo.) 252 SW 658. 

51. Geekie v. Kirby Carpenter Co., 
LOC YU. 2S 379; de SCt 815,927) led. 
157; Ellsworth vy. Trinkle, 96 Kan. 
666, 153 P 543; Hays v. Farwell, 53 
Kan. 78, 35 P 794; Myers v. Adler, 188 
Mor (An 60 7,01 645 VV lo388y= burton: Vv. 
ate es Utah Silver Min. Co., 2 Utah 
240. 

[a] Joinder held proper.—(1) 
Husband and wife in action to recover 
damages for fraud in exchange of 
husband’s real estate. Judy v. Jes- 
ter; 58 Ind. A: 74, 100) NE: 152) (2) 
Husband and wife in action to recov- 
er damages for fraud in obtaining 
conveyance of husband’s real estate. 
Simar vo Canaday,. 53: IN. Yai 2oss 
AmR 523. (3) Joint owners of Kan- 
sas farm obtained by trade of lots 
owned individually in action to re- 
cover damages for fraud. Larsen v. 
Groeschel, 98 Ind. 160. (4) Lessor 
and lessee in an action based on tres- 
pass to the leased premises. United 
Coal. Co., vy. Canon City “Coal, ‘Coy 124 
Colo. 116, 48 P 1045. (5) Members 
of common enterprise to buy land in 
action against one for fraud and de- 
ceit in obtaining secret profits. Gro- 
ver v. Marott, 192 Ind. 552, 136 NE 
81. (6) Mortgagees under mortgages 
delivered and filed at same time 


in action for conversion of mortgaged 


[§§ 117-118 


[§ 118] cc. Separate Interests. Persons with sep- 
arate interests cannot in general join as plaintiffs in 
the same action,®* as for example, persons whose 
interests under a contract are distinct and several.** 
If two or more persons have several interests and 
sustain separate damage from defendant’s violation 


property. Hays v. Farwell, 53 Kan. 
78, 35 P 794. (7) Oil company, li- 
censee under lease, and its assignee 
required to pay royalty, in action to 
recover damages for taking oil from 
land. Mexican Gulf Oil Co. v. Com- 
pania Transcontinental de Petroleo, 
281 Fed. 148 faff 292 Fed. 846]. (8) 
Persons entitled to dower and home- 
stead interest and remaindermen in 
action for injury to land by flood- 
ing. Schiffer v. Eau Claire, 51 Wis. 
385, 8 NW 253. (9) Remaindermen 
in action for waste against executor 
of life tenant. Prescott v. Grimes, 
143 Ky. 191, 136 SW 306, 33 LRANS 
669. (10) Successive, chattel mort- 
gagees, in joint possession of goods, 
in action against sheriff for their con- 
version. Trompen v. Yates, 66 Nebr. 
525, 92 NW 647. (11) Sureties on 
sheriff’s bond in action against 'per- 
son causing wrongful levy. Skiff v. 
Cross, 21 Iowa, 459. (12) Where hay 
destroyed by a fire negligently set 
by defendants’ locomotive was har- 
vested by the occupant of the land 
under contract with another, whereby 
he agreed to advance the requisite 
funds, the former to receive one third 
of the proceeds, such persons could 
maintain a joint action for the loss. 
Eddy v. Lafayette, 49 Fed. 807, 1 
CCA 441 [aff 163 U. S. 456, 16 SCt 
1082, 41 L. ed. 225]. 

[b] One owner and administrator 
of another.—In an action by the own- 
er of a house and lot for damages 
to’ the freehold for injuries to the 
building thereon, the administratrix 
of the other owner is properly joined 
as a party plaintiff. ~wCrenshaw v. 
Ullman, 113 Mo. 633, 20 SW 1077. 

52. Cal.—Tennant v. Pfister, 51 
Cal.y5id. 

iInd.—Shoemaker v. Grant County, 
36 Ind. 175; Tate v. Ohio, etc., R. Co., 
10 Ind. 174, 71 AmD 309. 
igktn—Dobbs v. Stauffer, 24 Kan. 

N. Y.—Penman v. Slocum, 41 N. Y. 
53; Peo. v. New York, 10 AbbPr 111. 
: Utah—Salt Lake County v. Gold- 
ing, 2 Utah 319. 

{a]  Joinder held improper.—(1) 
Overcharge claimants of railroad 
company in action against reorgani- 
zation company to impress equitable 
lien upon assets of old company. 
Ballew Lumber, etc., Co. v. Missouri 
Pac. R, Co., 288 Mo. 473, 232 SW 1015. 
(2) Owners of agricultural lands ly- 
ing within incorporated town in suit 
to restrain collection of municipal 
taxes thereon. Lewis v. Eshleman, 
57 Iowa 633, 11 NW 617. (3) Stock- 
holders in corporation to recover exe 
cess paid for stock and to impress 
lien on trust fund for amounts 
claimed. Miller v. Hawkeye Gold 
Dredging Co., 156 Iowa 557, 137 NW 
507. (4) Tenants in common to set 
aside, because of fraud, separate 
deeds to their individual’ interests. 
Jeffers v. Forbes, 28 Kan. 174. 

53. U. S.—Keary v. Mutual Re- 
serve Fund Life Assoc., 30 Fed. 359 
(writ of error dism 136 U.S. 644 mem, 
10 SCt 1071 mem, 45 L. ed. 555 mem]. 

Colo.—No. 5 Mining Co. v. Bruce, 
4 cle 293. 

awaii.—Kaaa v. Waiakea Mill Co. 
29 Hawaii 122. W ; 
ref ceeo e vy. Goar, 30 Ind. 

N. Y.—Marie v. Garrison, 83 N. Y. 
14; Gilleran v. Springfield Iv i a 
Cemetery Soc., 176 App. Div. 168, 162 
NYS 701. 

N. C.—Balfour Quarry Co. v. West 
Constr. Co.,\151 NSC. 345) 66 -SH. 217 
A ieee tees v. Crane, 114 Or. 593, 236 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 118-119] 


of these rights, they cannot join as plaintiffs, al- 
though the injuries were caused by the same act.°* 
However, the fact that the interests of plaintiffs 
or not common or identi- 
eal,°® is no bar to their joinder where they have 
a common interest in the subject of the action and 
and so persons who have several 
interests in a common fund may join in an action 
A joinder of plaintiffs 
eannot be permitted where thé recovery of one 
would be inconsistent with the recovery by an- 
or where their interests are antagonistic.®® 
That defendants conspired to obtain goods on cred- 
it does not warrant the joinder in an action for 
damages of several plaintiffs each of whom, inde- 
pendently of the others, has sold goods to defendants 


are legally severable,°® 


the relief sought; 


at law affecting that fund.*? 


other,®§ 


on such fraudulent credit.®° 


54. U. S.—Gaillard v. Cantini, 76 
Fed. 699, 22 CCA 493 [quot Pomeroy 
Code Remedies S. 231 4: 

Ind.—Brownell v. Irwin, 25 Ind. A. 
895, 58 NE 263. 

Kan.—Palmer v. Waddell, 22 Kan. 
352. 
pee tate Vv. BT Mo. A; 

Nebr.—Shull v. Barton, 56 Nebr. 
716, < NW 132, 71 AmSR 698. 

N. Y.—Hart v. Metropolitan El. R. 
Goris. Daly 1391577, NYSe°763. 

Okl1.—St. Louis, etc., R. Co. v. Dick- 
erson, 29 Okl. 386, 118 P 140. 


Tenn.—Teas v. Luff-Bowen Co., 147 
Tenn. 651, 251 SW 44, 46 {cit Cyc]. 


etc, Coy, 122, Wis. (15, 87 NW 861; 
Newman v. Tymeson, 13 Wis. 172, 80 
AmD 735. 

[a] Joinder held improper.—(1) 
Bailors of wheat in grain elevator in 
action against sheriff and deputy for 
conversion. Central State Bank v. 
Walker, 7 Kan. A. 748, 53 P 379. (2) 
Minor attaining majority pending ac- 
tion and guardian in action for mali- 
cious prosecution. Ricord v. Central 
Pac. R. Co., 15 Nev. 167. (3) Owners 
of land in law action to abate dam 
across creek, and for damages. Hel- 
lams v. Switzer, 24S. C. 39. (4) The 
executors and devisees of the de- 
ceased owner of premises cannot join 
in an action for damages caused by 
the erection and maintenance of an 
elevated railroad in front of the prem- 
ises, as the action is one at law, and 
the executors sue for loss of rent dur- 
ing testator’s life, while the devisees 
sue for the permanent injury to the 
freehold. Hart v. Metropolitan El. R. 
Co., 15 Daly 391, 7 NYS 7538. (5) Two 
or more creditors, who have lost their 
several claims against a debtor and 
their attachment liens against his 
property, because an officer negligent- 
ly approved an insufficient bond in a 
replevin suit, by which the attached 
property was taken from the sheriff 
holding the writs of attachment, 
eannot join as plaintiffs in a suit 
against such coroner for damages for 
negligently approving such replevin 
bond. Shull v. Barton, 56 Nebr. 716, 
77 NW 132, 71 AmMSR 698. (6) Where 
one person has a chattel mortgage on 
the fixtures of a store, and another 
one on the fixtures and stock of 
goods, and the two take possession 
under their mortgages, they cannot be 
joined as relators in an action against 
a constable for afterward seizing the 
goods under an attachment against 
the mortgagor. State v. Beasley, 57 
Mo. A. 470. (7) Widow and infant 
heir to recover damages for wrongful 
conduct by infant’s guardian on sale 


Beasley, 


of testator’s real estate. Hynes v. 
Farmers’ L. & T. Co., 9 NYS 260: 
{b] Counterclaim.—The grantor 


and grantee of land cannot join in a 
counterclaim for continuing trespass- 
es thereon. Steinke v. Bentley, 6 Ind. 
A. 663, 34 NE 97! 

55. Grover v. Marott, 192 Ind. 552, 
136 NE 81; Honfie Ins. Co. v. Gilman, 


, 
“ 


PARTIES 


laws 


1127 Inds t, leyIN By Liss We Strobel ve 
Kerr Salt Co., 64: Neve 30 

142, 79 AmSR 643, 51 LRA 687; 
er v. Northwestern Nat. Ins. 'Co., 18 
Hun (N. Y.) 98; Winne v. Niagara 
F. Ins. Co., 183 NYWklyDig 332 [aff 
91 N. Y.' 185, 16 °NYWklyDig 105]; 
Farmers’ Mut. F., ete., Ins. Co. v. 
Wards 24 OhvCin Ct: one: 

[a] Thus, where plaintiffs are in- 
duced by a common fraud practiced 
on them to execute a joint release, 
they are entitled to maintain a joint 
action to set itaside. Smith v. Schult- 
ing, 14 Mun. (CN. Y:)- 52. 

{b] Joinder held proper.—(1) 
Beneficiaries unequally interested un- 
der life insurance policy in action to 
set aside assignment and _ recover 
amount due. Woelfel v. New Eng- 
land Mut. L. Ins. Co., 182 Wis. ‘45, 
195 NW 871. (2) Mortgagee, mort- 
gagor, trustee of fire insurance pol- 
icy for mortgagor, and assignee of 
mortgagee’s interest in action for 


fire loss. Redmon v. Netherlands F., 
etc:, Ins. Co., 184 N. C. 481, 114 SH 
758. (3) Obligees entitle to differ- 


ent amounts on injunction’ bond. 
Loomis v. Brown, 16 Barb. (N. Y.) 
325. (4) Owners of separate inter- 


ests in trust funds in action at law 
for its loss or conversion. Davenport 
v. Prince, 41 Fed. 323 (construing 
New York statute). 

56. Metropolitan Trust Co. v. Stal- 
lo, 166 App. Div. 649, 152 NYS 173; 
14 Mills Surr. 484 [att 915 N. Y. 716 
mem, 109 NE 1084 mem]; Loomis v. 
Brown, 16 Barb. (N. Y.) 325. 

[a] Joinder in different capacities. 
—No improper joinder of parties 
plaintiff arose out of the fact that 
plaintiff, in an action for an account- 
ing to ascertain its chargeability to 
an estate, sued both in its individual 
capacity and as administrator of the 
estate, a sufficient reason for such 
joinder being that, while technically 
the title to the assets of the estate 
were vested in plaintiff as adminis- 
trator, liability for such assets and 
for its acts as administrator would 
fall upon plaintiff individually, so 
that it was interested in both ca- 
pacities, especially in view of the 
fact that, if the action had been 
brought by plaintiff solely as admin- 
istrator, it would have itself been 
a proper party defendant in its in- 
dividual capacity. Metropolitan 
Trust Co. v. Stallo, 166 App. Div. 649, 
152 NYS 178 [aff 215 N. Y. 710 mem, 
109: NE 1084 mem]. 


ae Davenport y. Prince, 41 Fed. 
58. Gartler v. San Pedro First Nat. 


Bank, (Cal. A.) 263 P 566. 

{a] Tllustration.—Where a draft 
was purchased of defendant bank 
calling for payment on a Roumanian 
bank, and payment was refused, a 
complaint by the purchaser and the 
payee of the draft against the bank 
to recover money paid therefor, show- 
ing on its face that interests of the 
purchaser were different from those 
of the payee, was demurrable on the 
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[§ 119] (2) Persons with Causes Arising Out of 
Same Transaction or Series of Transactions. - 
England®! and Canada,** under rules of court and 
under a similar statutory provision in some ju- 
risdictions in the United States,®°* it is proper to 
join as plaintiffs all persons in whom any right of 
relief in respect of or arising out of the same trans- 
action or series of transactions is alleged to exist 
whether jointly, severally, or in the alternative 
where, if such persons brought separate actions in 
common, questions of law or fact would arise. 
der this provision there are two conditions to be 
satisfied; first, that the right to relief alleged to 
exist in each plaintiff should be in respect of or 
arise out of the same transaction; 
that there should be a common question of fact or 
Provisions of this character have been held 


In 


Un- 


and secondly, 


ground of misjoinder of parties. 
Gartler v. San Pedro First Nat. Bank, 
(Cal. A.) 263 P 566. 

59. Swenson v. Moline Plow Co., 
= fen 387; Paxton v. Wood, 77 N 


[a] TIllustration.—The code of civ- 
il procedure does not warrant the 
joinder of the principal in an alleged 
breach of trust as coplaintiff with the 
persons alleged to have been thereby 
injured, in an action against the par- 
ties alleged to have participated in 
ie fraud. Paxton v. Wood, 77'N. C. 


[b] Interests held not adverse.— 
Owners of fee and executor with right 
of sale to pay debts in action for in- 
junction and for damages to real es- 
tate. Clark v. McClain Fire Brick Co., 
100 Oh. St..110, 125 NE 877. 

60. Sherman vy. Rothschild, 48 Hun 
620, 1 NYS 302, 14 NYCivProc 328 
[aff 19 NE 847]; Gray v. Rothschild, 
48 Hun 596, 1 NYS 299, 14 NYCivProe 
320 [aff 19 NE 847]. But see Turner 
v. Security Plumbing Co., 165 Ga. 
479, 141 SE 291 (where a petition to 
recover for materials furnished de- 
fendants conspiring to defraud credi- 
tors was held not to contain a mis- 
joinder of parties by reason of join- 
ing different creditors). 


61. Sup. Ct. Rules, order XVI, 
rule 1. 

62. See rules of court. 

[a] In Alberta (1) under Rule 15, 


the only requirement as to joinder 
of plaintiffs is that it should appear 
that they have a right of relief in 
respect of, or arising out of, the 
same transaction or series of transac- 
tions or occurrences. Risler v. Al- 
berta Newspapers, [1919] 1 West 
Wkly 740. (2) Employees of a com- 
pany having separate claims for wa- 
ges against it are not improperly 
joined in bringing an action against 
the directors of the company to en- 
force the statutory liability for the 
wages of workmen. Risler v. Alberta 
Newspapers, supra. (3) A number of 
employees having distinct claims for 
wages against a company cannot join 
in one action to recover them. Risler 
v. Alberta Newspapers, supra. 

63. See statutory provisions. 

64. Drincqbier v. Wood, [1899] 1 
Ch. 393; Oxford, etc., Univ. Vv. vGill; 
[1899] 1 Ch. 55; Bourner vy. Paul- 
ines, 24 Boe. 222, [1917] 35 DomLR 
465, 2 WestWkly 1129; Hamilton 
Bank v. Anderson, 7 Ont. L. Gals ns 
OntWR 301, 389 [app dism 8 Ont. L. 
ISB} 5} OntWR 709]; Toronto v. Laing, 
12 OntWR 925; Honsinger v. Mutual 
Reserve L. Ins. Co., 5 OntWR 528; 
Pask v. Kinsella, 2 OntWR 824. 

[a] The same “transaction or oc- 
currence” means some business nego- 
tiation or dealing with which several 
persons, although in different rights, 
may have been connected. Risler v. 
Alberta Newspapers, (Alta.) [1919] 
1 West Wkly 740. 

[b] Joinder held proper.—(1) 
Four plaintiffs may be allowed to 
claim a declaration that five agree- 


1) OR a Or 


to apply to actions for tort,®® as well as to actions 
upon contracts.°* They do not authorize the joinder 
of plaintiffs whose causes of action are separate 
and distinct,®* or where their rights are mutually 


destructive.°®§ 


[§ 120] 2. Persons Who Must Join®°—a. At Com- 
The general rule at 
common law is that, where defendant is legally an- 
swerable to two or more jointly, they should all 
join as plaintiffs in an action to enforce such lia- 
bility;*° and this is true whether the cause of ac- 
tion arises from a contract’? or from a tort." 
sons who have separate interests in a cause of ac- 
tion need not, as a general rule, join with the others 
Thus, where several per- | al. 


mon Law—(1) In General. 


having interests therein.*? 


sons are each entitled to a proportionate share 
in an ascertained fund, one of them ordinarily may 


sue alone to recover his share.‘* 


ments for sale were null and void and 
to recover money paid to defendants 
thereunder. White v. Belleperche, 12 
OntWN 165, 202. (2) Growers of 
produce alleging statutory rights in 
a market, claiming a declaration on 
the construction of the statute, and 
an injunction and account, are en- 
titled to be joined as coplaintiffs. 
Bedford v. Ellis, [1901] A. C: 1, 27 
ERC 13. (3) Separate sales of shares 
of the stock of a corporation have 
been held to be such as to warrant 
the joinder of the several purchasers 
in an action to rescind the contract 
or for damages in the alternative. 
Allan v. McLennan, 23 B. C. 515, 31 
DomLR 617, [1917] 1 WestWkly 513 
[rev 10 WestWkly 941]. 

[c] Common motive.—The allega- 
tion that defendants have been actu- 
ated by the same motive in each of a 
number of similar transactions be- 
tween them and distinct plaintiffs is 
not sufficient to constitute the trans- 
actions a “series” within the meaning 
of Consolidated Rules, rule 185, so 
as to enable plaintiffs to join in one 
action. Mason v. Grand Trunk R. Co., 
8 Ont. L. 28, 3 OntWR 810 [dism app 


3 OntWR 621]. 

65. Bush v. Murray, 209 App. Div. 
5638, 205 NYS 21; Drincqbier v. Wood, 
[1899] 1 Ch. 393; Powley v. Mickle- 
borough, 21 Ont. L. 556, 16 OntWR 
682, 18 AnnCas 532; Knick v. Aikens, 
13 OntWR 630; Liddiard v. Toronto 
ee OOn eam OUR, 145. 

[a] Instances of proper joinder.— 
(1) Where several persons, separate- 
ly, apply for debentures in a com- 
pany relying on a prospectus and cov- 
ering letter which contain misrepre- 
sentations, they may jointly sue the 
directors, as they have, within order 
XVI, rule 1, a claim for relief aris- 
ing out of the ‘‘same transaction.” 
Drincqbier v. Wood, [1899] 1 Ch. 393. 
(2) In an action against. plaintiffs’ 
attorney and others for defrauding 
them and obtaining possession of 
their property, where the claims of 
all plaintiffs arise out of a contract 
with their attorney, under Civ. Pract. 
Act § 209 there was no misjoinder of 
parties plaintiff. Bush v. Murray, 
509 App. Div. 563, 205 NYS 21. 

[bp] Action by driver and passen- 
gers of automobile.—When the driver 
of a car and the passengers therein 
have a claim against another driver, 
they may properly be joined as plain- 
tiffs, even though defendant may 
claim contributory negligence on the 
part of the driver plaintiff, and the 
matter should be disposed of in one 
acu0n. Drury vo Stump, 50 lOnt, Ei 
319, 64 DomLR 412. : 

66. Plum v. Dominion Tobacco Co., 
25 OntWN 457. 

Cla AIS SINS eve Oliver, (Man. ) 
[1919] 1 WestWkly 705; Insurance 
Co. of North America v. Borden, 34 
N.S: 4% Smith xy oxy il Oontw 
604, 673; Plummer y. Sholdice, i 


PARTIES 


Severance. 


Per- 


Person without interest. 
is improper for one without an interest in the cause 
of action to join as a plaintiff, and it is obviously 
unnecessary that he be joined.’® 
In the case of a joint legal interest, 
where there has been a severance of such joint in- 
terest by the act of the parties, each may thereafter 
sue separately ;"7 
swerable in a personal action to two or more per- 
sons jointly settles and adjusts the controversy 
with either of them so that he has no longer an in- 
terest in the dispute, this is asseverance of the cause 
of action as to any or all of the parties.** 

[§ 121] (2) Actions on Contract—(a) In Gener- 

The rule is well settled at common law that all 
of those with whom a contract is jouttly made must 
unite in an action for a breach thereof,’® unless it 


[§§ 119-121 


As has been seen,?® it 


so where one who is legally an- 


appears that the omitted obligee or promisee is 


OntWR 789. And see Smurthwaite 
v. Hannay, [1894] A. C. 494 (constru- 
ing Order XVI, rule 1, before its 
amendment, when it permitted the 
joinder as plaintiffs of all persons in 
whom the right to relief existed, 
whether jointly, severally, or in the 
alternative). 

[a] Joinder -held < improper.—(1) 
A number of miners who have sep- 
arate claims for wages against a 
mining company cannot join as plain- 
tiffs in an action to enforce the statu- 
tory liability of the directors of the 
company. Hebert v. Evans, 13 Ont 
WR 682. (2) Plaintiff commenced an 
action claiming damages from the di- 
rectors of a company for inducing 
him by fraud to purchase shares in 
the company. In the same action he 
sought relief, suing as a representa- 
tive plaintiff, not on the ground of 
fraud, but on the ground that the 
payment of dividends out of capital 
was ultra vires and illegal. It was 
held that it did not come within Order 
XVI, rule 1, because it could not be 
said that the right to relief arose out 
of the same transaction or series of 
transactions. Stroud v. Lawson, 
SOS S278O re Bs Eas: (3) Where a 
libel is published in the same words 
and in the same document of different 


persons, they cannot be joined. Ped- 
die v. Kyle, [1900] 2 Ir. 265. 
68. Olsen v. Bankers’ Trust Co., 


205 App. Div. 669, 199 NYS 700. 

69. Objections to nonjoinder see 
infra §§. 

70. Ala.—Price vy. Talley, 18 Ala. 
21; Parker v. Leek, 1 Stew. 523. 

Conn. —Russell y. Stocking, 8 Conn. 
236; Beach v. Hotchkiss, 2 Conn. 697. 


1Mle—Darling v. Simpson, 15 Me. 
Md.—Milburn v. Guyther, 8 Gill 


92, 50 AmD 681; Hoffar v. Dement, 5 
Gill 13 2, 46 AmD 628. 
ip Mles8 Host v. Sprague, 12 Pick. 

P) 
ane H.—Pearson v. Parker, 3 N. H. 

Eng.—Scott v. Godwin, 1 B. & P. 
67, 126 Reprint 782. 

[a] Instances.—(1) All the joint 
owners of a fund must join in any 
action for its recovery. Gray v. Wil- 
son, 19 Meigs (Tenn.) 394. (2) Where 
expense has been incurred by the 
joint order of a committee appointed 
under a statute, all must join’ to re- 
eevee it. Darling v. Simpson, 15 Me. 

Death of one of several having joint 
rights of action see Executors and 
Administrators § 2026 

Necessity for joining: 

Joint tenants see Joint Tenancy § 28. 
Part owners of vessel see Shipping 

[36 Cye 365, Sed. 

Tenants in common see Tenancy in 

Common [88 Cye¢ 118-120]. 

71. See infra § 121. 

72. See infra § 126. 


RED Ala.—Parker y. Leek, 1 Stew. 
523. 
Ga.—Moore v. Gleaton, 23 Ga. 142. 
Me.—Butman v. Abbot, 2 Me. 361. 
ee Rip ciones v. Milford, 7 Pick. 


An Tanase v. Chapman, 20 N. 

[a] Tllustrations.— (1) Referees. 
need not join in a suit to recover 
for their services as the compensa- 
tion of one may be, and often is, much 
greater than that of another. But- 
man v. Abbot, 2 Me. 361. (2) Where 
assessors, to prevent being sued, re- 
paid to A, each in equal proportions, 
a town tax assessed on him, and 
which had been collected from him, 
and the town voted to refund the 
amount to such assessors, each of 
them may separately sue the town 
for the amount paid by him. Nelson 
v. Milford, 7 Pick. (Masgs.) 18. 

74. Hares v. Stringer, 15 Beav. 206, 
51°. Reprint 516, .15 EngL&bq aes 3 
Perry v. Knott, 5 Beav. 293, 49 Re- 
print 590; Smith v. Snow, 3 Madd. 
10, 56 Reprint 413; Hughson v. Cook- 
son, 3 Y. & C. Exch. 578, 160 Reprint 
832; Whorewood v. Shaw, Yelv. 25, 
80 Reprint 18. 

75. See supra § 108. 

76. Burlingame vy. Hobbs, 12 Gray 
(Mass.) 367. 

77. Parker v. Elder, 11 Humphr. 
(Tenn.) 546. : 

78. Holland v. Weld, 4 Me. 255; 
pee v. Jewell, 6 Mass. 460, 4 AmD 


Severance of interest of joint prom- 
isees see infra § 124. 

79. U.S.—Farni v. Tesson, 1 Black 
309, 17 L. ed. 67; Himes v. Schmehl, 
257 Wed. 69, 168° CCA 281; Cristin Vv. 
Leonard, 209 Fed. 49, 126 CCA 191; 
Jewett v. Cunard, 13 F. Cas. No. 7,310, 
3 Woodb. & M. 277; U.S. v. Kennan, 
26 -EenCas. INOw ldjovil, Retaer Ce iligs. 
Young v. Black, 30 E. Cas. No. 18,- 
Loy. le CranchiyCy@re 43a. 

Ala.—Jones v. Alder, 175 Ala. 80, 
56 S 577; Masterson y. Phinizy, 56 
Ala. 336. 

Conn.—Wright vy. Post, 3 Conn. 142. 

Del.—Reynolds v. Grier, 12 Del. 
329, 32 A 172; Cannon vy. Maull, 4 


Del. 223. 
Ill.—-Starrett v. Gault, 165 Ill. 99, 
46 NE 220; Tully v. Pxcelsior Iron- 


works, 115 Ill. 544, 5 NE 83; 
De Land, 43 Ill. 323: 
tle, 1 Ill. 364; Anderson v. Irving 
Park Dist., 209 Ill. A. 350; Charles 
is Thompson Co. v.* Burns, 199 Tl. 


A. 418 

Pe oe ee v. Loud, 69 Me. 59; 
White v. Curtis, 35 Me. 5384; Moody 
v. Sewall, 14 Me. 295. 

Mass.—Osborn v. Martha’s Vine- 
yard R. Co., 140 Mass. 549, 5 NEXT 486; 
Hayden v. Snell, 9 Gray 365, 69 AmD 
294; Osgood v. Pearsons, 4 Gray 455. 

Mich, Pry cas Vv. Blackburn, 132 
Mich. , 94 NW 24; Hallett v. Gor- 
don, 123° "Mich. 567, 81 NW 556, 82 


Snell v. 
Connolly v. Cot- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, : 


= 


§§ 121-124] 


dead®® or that there has been a valid severance.** 
Where a contract is made for the mutual benefit of 
all the parties thereto, they must ordinarily all be 
made parties in an action based thereon brought 
by some of the parties against others.*? 

Contract several in form but joint in interest. 
Where the interest of several in a contract is joint, 
they must, if living, join in an action thereon, al- 
though the terms be several, or joint and several.** 
One of several 
persons entering into a contract with another can 
the contract is several.** 
Although a contract be in form joint in its obliga- 

tion, if the real rights of the obligees among them- 
selves be several and not joint, actions may be main- 
tained severally by the obligees as their rights ap- 
pear when the express terms and purpose of the 
. contract are not in substance thereby violated;%° 
and the same rule applies in the case of a contract 
in terms joint and several.“® Where a contract is 
made with one for the benefit of several to pay 
them certain money in equal portions, one of the 
persons for whose benefit the contract is made may 


[§ 122] (b) Several Interests. 


sue alone thereon where 


NW 827. 
N. H.—Willoughby v. Willoughby, 
5 N-; H. 244. 
N. J.—Armstrong v. Ebener, 46 N. 
J. Hq. 457, 19 A 265. - 
N. Y.—Mills v. Pear son, 2 Hilt. 16. 
Ok1.—Burkett v. Lehmen- Higginson 
Grocery Co., 8 Okl. 84, 56 P 856. 
Pa.—Marys v. Anderson, 2 Grant 
ane Sweigart v. Berk, 8 Serg. & R. 
Sc 


8S. C.—Ellis v. McLemoor, 17 


L. 13; Sims v. Tyre, 5 §. C. L. 249. 
Tenn.—McNairy vy. Thompson, 1 
Sneed 141. 


Eng.—Scott v. Godwin, 1 B. & P. 
67, 126 Reprint 782; Slingsby’s Case, 
5 ea 18b, 77 Reprint 77. 

N. B.—McLaughlin v. Knowles, 41 
N. B. 548. 

Ont.—McGiverin v. Turnbull, 32 U. 
Cy Orb. 407. 

Failure of one contractor to 
pay-—Where a _ contract is made 
with several jointly, the mere fact 
that one pays his proportion and the 
other pays nothing furnishes no rea- 
son why all should not sue for a 


breach of it. Moody v. Sewall, 14 
Me. 295. 
{[b] Rule applied.—(1) A com- 


plaint alleging that a contract was 
made by plaintiff on behalf of plain- 
tiff and another alleged a joint con- 
tract on which action should have 
been joint, and, in plaintiff’s individ- 
ual action for alleged breach, there 
could be no recovery. Mergdith v. 
Punxsutawney Nat. Bank, 275 Pa. 
314, 119 A 586. (2) Where plaintiff 
sued for breach of defendant’s alleged 
contract with plaintiff and another 
to place a stable rented to them in 
first-class repair, alleging that by rea- 
son of defendant’s failure to repair 
the floor plaintiff’s stallion was seri- 
ously injured, etc., the complaint was 
demurrable for failure to join the co- 
contracting party. Jones vy. Adler, 
175 Ada. 80-56 S577. (3). The other 
tenant in common of a debt is a 
necessary party plaintiff to an action 
by the administratrix of one tenant 
in common to recover the entire in- 
debtedness, and where no question is 
raised as to the nonjoinder, the recov- 
ery will be limited to one half of the 
sum due. Peck v. Lampkin, 200 Ala. 
132,.75 S 580. 


g0. See infra § 125. 
81. See infra § 124. 
82. Moore v. Chesley, 17 N. H. 151; 


Meason v. Kaine, 67 Pa. 126. 

83. International Hotel Co. v. 
Flynn, 238 Ill. 636, 87 NE 855, 15 
AnnCas 1059; Peres vy. Letcher, 
1 T. B. Mon. (KY¥.) 11; Capen v. Bar- 
rows, 1 Gray Giass,) 376; Withers 
v. Moore, 3 B. C. 254, 10 ECL 123, 


PARTIES 


php 


92 


separately. 


other promisees, 
alone,?? but by 


107 Reprint 728. ; 
[a] Iliustration.—Where an obli- 
gation is made to two or more per- 


sons jointly, but the defeasance pro- 
vides for its discharge upon the pay- 
ment of a sum of money to one of 
them, the legal interest in the obliga- 
tion is joint, and if the obligees are 
living at the time suit is brought, 
they must all join in the action. 
International Hotel Co. v. Flynn, 238 
Ill. 636, 87 NE 855,.15 AnnCas 1059. 

84 U.S.—Hall v. Leigh, 8 Cranch 
50, 3 L. ed. 484. 

“Ala.—Burton v. Henry, 90 Ala. 281, 


(OOS Bess 

D. C.—Fowler v. Great Falls Ice 
(Yogi pt Sew Creal 

Ill.— Gibb v. Irving Park Dist., 197 
Ill. A. 480. 


Me.—Frost v. Paine, 12 Me. 111. 
Mass.—Nelson v. Milford, 7 Pick. 
18; Baxter v. Rodman, 3 Pick. 435. 
Mich.—Widner v. Western Union 
Tel. Co., 47 Mich. 612, 11 NW 407. 
N. H.—wWills v. Cutler, 61 N. H. 


405. 
8. C.—Ellis v. McLemoor, 17 S. C. 
Richmond Tenth 


ies. 
Vt.—Geer  v. 
Sehog! DUSt.5 Guvice 76. 
N. Sheridan, 40 N. 
s. g2e 


Ont.—Parnell v.i Dean, 32 Ont. 517; 

{a] Illustrations.—(1) A declara- 
tion on a contract is not demurrable 
for the nonjoinder of plaintiff's sure- 
ties where they have no such interest 
in it as would entitle them to receipt 
for money due on it to their prin- 
cipal, and are only bound to pay cer- 
tain liquidated damages on his de- 
fault. Widner v. Western Union Tel. 
Co. 409 Mie (60257 Wl INOW. “420i75 (2) 
Where A and B had severally sub- 
scribed a paper, promising to pay a 
certain sum for establishing an insti- 
tution, and part of such sum had 
been paid, and a receipt taken there- 
for, expressed to be “received of A 
and B,” it was held, that. A might 
sue alone to recover back the amount 
paid by himself, on failure of defend- 
ant to establish the institution. Car- 
ter v. Carter, 14 Pick. (Mass.) 424. 
' 85. U. S.—Jewett v. Cunard, 13 
Hy Cast INO: vino / Oss WV O00 Dutke Viens 

Del.—Townsend v. Townsend, 5 
Del. 127. 

D. C.—Fowler 
SOr eo SDC 4, 

Fla.—Atlanta, ete., R. Co. v. Thom- 
as, 60 Fla. 412, 53 S 510. 

Md.—Herbert v. Pue, 72 Md. 307, 20 


A 182. 
Pie ee a 14 Pick. 
ig lich —Rorabacher v. Lee, 16 Mich. 


v. Great Falls Ice 


Vee Carter: 


Persons subsequently acquiring interest. 
who subsequently acquire an interest in the contract 
without the privity of defendant need not be joined 
in an action thereon.*® 

[§ 124] (d) Severance of Joint Interest. 
concurring act of all the parties to a contract, the 
interest of joint promisees may be severed and each 
may sue alone;®® and a fortiori an agreement be- 
tween two joint creditors to sever their demand, 
acquiesced in by the debtor, 
sue alone,®! but no agreement of the promisees 
alone to sever their interest will enable them to sue 
A proportionate settlement by the 
promisor with one of several joint promisees is, ac- 
cording to some decisions, a severance as to the 
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maintain a separate action for his part.§* 

[§ 123] (c) Persons Not Parties. 
tracts in his own name may sue without joining 
as coplaintiffs those who may, as against him, have 
an interest in the contract, although not parties to 


One who con- 


Persons 


By the 


enables the one to 


and.enables each of them to sue 
other authorities it is held that. 


N. H.—Gray v. Johnson, 14 N. H. 
414; Farmer v. Stewart, 2 N. H. 97. 

N. Y.—Fisher Textile Co. v. Per- 
ine 100 App. Div. 19, 90 NYS 993. 


& a or Titus v. Catawissa Rico; 
5 Phila. 360. 
i Rig ieee v. McLemoor, 17 S. C. 
Ae 
Vt.—Parker v. Bryant, 40 Vt. 291; 
Sharp v. Conkling, 16 Vt. 355 
Eng.—Palmer v. Mallet, 36 Ch. DE 


411; Withers v. Bircham, SBS ec 
254, 10: HCL 123, 107 Reprint T28'5 
Windham’s' Case, 5 Coke 7a, 77 Re- 
print 58; James v, Hmery, 5 Price 
529, 146 Reprint 685, 8 Taunt. 245, 
4 ECL 129, 129 Reprint 377; Eccles- 
ton v. Clipsham, 1 Saund: 1538) 85 
Reprint 158. 

86. Slingsby’s Case, 5 Coke 18b, 


T7 Repeae 77. 
87. ileees v. Owings, 1 Harr. & 
G. (Md.) 48 
88. Cee —Potter v. Yale College, 
8 Conn. 52. 
Py C.—Simmons vy. Jaselli, 38 App. 
Md.—Harper 


v. Hampton, 1 Harr. 
oer mae 

Mass.—Watertown v. White, 13 
Mass. 477. 


Vt.—Bowman v. Bailey, 10 Vt. 170; 
Hilliker v. Loop, 5 ‘Vt. 116, 26° AmD: 
286; Boardman v. Keeler, 2 Vt. 65. 

Eng.—Skinner v. Stocks, 4 B. & 
Ald. 437, 6 HCL 550, 106 Reprint 997; 
Lloyd v. Archbowle, 2 Taunt. 324, 127 
Reprint 1102. 

[a] Rule illustrated.—Where one 
sells goods, a part of which are his 
own and a part A’s, if he had author- 
ity to sell those which belonged to A, 
he may sue alone for the price of 
the whole. Harris v. Johnston, 3 
Cranch CULTS.) sili 2) i ede 450: 

89. Kadish v. Young, 108 Ill. 170, 
43 AmR 548; Barstow v. Gray, 3 Me. 
409; Oelrichs v. Artz, 21 Md. 524. 

90. Richmond vy. Parker, 12 Mete. 
(Mass.) 48; Peters v. Davis, 7 Mass. 
200: Austin v. Walsh, 2 Mass. 401; 
Parker v. Bryant, 40 Vt. 291. See 
Powis v. Smith, 5 B. & Ald. 850, 7 ECL 
462, 106 Reprint 1402 (holding mQbe fe} 
question for the jury whether there 
was an agreement to sever). 

91. Cummings v. Blaisdell, 43 Vt. 
382; Ambler v. Bradley, 6 Vt. 119. 

92. —Peters vy. Davis, 7) Mass. 2506 


Austin v. Walsh, 2 Mass. 401. 

93. Holland v. Weld, 4 Me. 255; 
BOSTON eUCr kt COmevs Portland, ete.,, 
R. Co., 119 Mass. 498, 499, 20 AmR 
338; Baker v. Jewell, 6 Mass. 460, 
4 AmD 162. See Beach v. Hotchkiss, 
2 Conn. 697 (recognizing the prin- 


ciple, but holding that one who with 
the others was jointly entitled to am 
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there can be no severance without the consent of 
t.°4 It has been 
held that, where some of those who have jointly 
contracted surrender their rights with the consent of 
the other party to the contract, there is a severance 
of interest as to them, so that the joint contractors 
who still retain their interest may sue on the con- 
tract without joining the others.°°® 
ment by one of two joint contractors is not a sever- 
ance and does not authorize him to sue alone on the 


all of the parties to the contrac 


eontract.®® 


[§ 125] (e) Death of Joint Obligee. 
seen, in most jurisdictions where one of several 
joint obligees dies, his personal representative is not 
a proper party to an action by the survivors,’ and 
of course in such ease he need not be joined;** but 
it is imperative that the survivors all join in the ac- 


tion.®® 
[§ 126] (3) Actions for Tort. 


accounting from defendant could not 
sue in assumpsit for his share be- 
cause defendant had accounted and 
settled with one of the others). 

“It has long been a settled rule in 
this Commonwealth, in accordance 
with the law as understood in Eng- 
land at the time of our Revolution, 
that when a person, answerable in 
contract to two jointly, settles with 
one of them, so that that one has no 
longer any real interest in the matter 
in dispute, it is a severance of the 
cause of action, and the debtor is lia- 
ble in an.action at law to the other 
alone. . A rule of practice, long 
recognized and acted on, and so sim- 
ple and convenient, enabling a court 
of law to do justice between the par- 
ties, without joining as a formal 
plaintiff one who has no real inter- 
est in the controversy, or compelling 
a resort to equity, should not be re- 
versed upon technical grounds, or be- 
cause the modern rule in England 
is different.” Boston, ete., R. Co. 
v. Portland, etc., R. Co., supra. 

94. Augus v. Robinson, 59 Vt. 585, 
8 A) 497,.59 AmR 758; Hatsall v. 
oe 1C. M. & R. 679, 149 Reprint 

33. 

95. Theberath vy. Celluloid Mfg. 
Co., 3 Fed. 143. 

96. Archer v. Bogue, 4 Ill. 526. 

97. See supra § 110. 

98. Farni v. Tesson, 1 Black (U. 
S.) 309, 17 L. ed. 67; Birdsall v. Dela- 
ware, etc., Co., 216 Fed. 717; Donnell 
v. Manson, 109 Mass. 576; Smith v. 
Franklin, 1 Mass. 480; Kinsler v. 
McCants, 38 S. C. L. 46, 58 AmD 711. 
But see Peck v. Lampkin, 200 Ala. 
132, 75 S 580 (holding that the other 
joint owner of a debt was a neces- 
sary party plaintiff to an action by 
the administratrix of one owner to 
recover the entire indebtedness, and 
where no question is raised as to the 
nonjoinder, the recovery will be lim- 
ited to one half of the sum due). 

[a] Showing right of survivor.— 
“Tf one of the joint covenantees be 
dead, a suggestion of that fact is suf- 
ficient to show a right to sue in the 
names of the survivors.’ Farni v. 
Tesson, 1 Black (U. S.) 309, 314,17 L. 
ed. 67 (per Grier, 

99. Thomas v. Green County, 159 
Med 339, 89 CCA '405 [aff 211 02 S, 
598, 29 SCt 168, 53 L. ed. 343]; Rob- 
inson v. hlintrager, 36 Fed. 752; Rolls 
Veuvate, welv. 17.7, 80 Reprint 117. 

1. Ala.—Harris v. ‘Swanson, 62 
Ala. 299. 

Conn.—Russell v. Stocking, 8 Conn. 
236. 


Me.—McArthur v. Lane, 15 Me. 245. 

Mass.—Putney v. Lapham, 10 Cush. 
232. 

N. H.—Pickering v. Pickering, 11 


N. H. 141. 
Vt.—Farnum v. Ewell, 59 Vt. 327, 


Where the legal 


PARTIES 


tort.” 
A partial pay- 


terest.* 


ra ites” wale 


[$§ 124-128 


interest in a cause of action arising in tort is joint, 
residing in several persons, all who are living must 
join in the action founded on it.? 
no joint title or interest, plaintiff need not join with 
him other persons who may be injured by the same 
One joint owner can sue to recover his pro- 
portion of the value of a chattel for whose loss de- 
fendant is ltable, where the other owner has pros- 
ecuted to judgment a suit for the value of his in- 


Where there is 


[§ 127] (4) Effect of Refusal To Join of Person 


As has been 


Jointly Interested. Where one of the several own- 
ers of a joint interest refuses to join as plaintiff, 
the other owners are permitted’ to use his name 
as coplaintiff,* by giving a bond to save him harm- 
less from costs.® 


[§ 128] b. Under the Codes — (1) In Gener- 


al. Under ' the codes, persons who are united 


10 A 527. 

Eng.—Hare v. Celey, Cro. Eliz. 143, 
78 Reprint 400; Hill v. Tucker, 1 
Taunt, 7, 127 Reprint 731; Addison v. 
Overend, 6 T. R. 766, 101 Reprint 816. 

Joinder of plaintiffs in trespass 
see Trespass [38 Cyc 1158]. 

2. Gaillard v..Cantini, 76 Fed. 699, 
22 CCA 493; Chandler v. Howland, 7 
Gray (Mass. ) 348, 66 AmD 487; 
Cperan v. Mills, 16 WkKlyNC (Pa.) 

[a] Interest held not to require 
joinder.—(1) Person ‘‘doing business 
in company” with plaintiff. Gaillard 
v. Cantini, 76 Fed. 699, 22 CCA 493. 
(2) A miller, employed by the owner 
of a mill to take charge of and tend 
the mill, receiving in compensation 
half the profits of the mill, but with- 
out any agreement for any definite 
time, has no such title or possession 
as to require him to be joined in an 
action by the owner for an injury to 
the mill. Chandler v. Howland, 7 
Gray (Mass.) 348, 66 AmD 487. 

8. Brizendine v. Frankfort Bridge 
Co., 2 B. Mon. (Ky.) 32, 36 AmD 587; 
Sedgworth v. Overend, 7 T. R. 279, 
101 Reprint 974. 

4 Ala.—Bolton v. Cuthbert, 132 
Ala. 403; 31 S 358, 90 AmSR 914; 
Harris v. Swanson, 62 Ala. 299, 

(oaks v. Simpson, 15 Me. 
Pa eeneane v. Berk, 8 Serg. & 


R. 
Tenn.—Gray v. Wilson, Meigs 394. 
Eng.—Petrie v. Bury, 3 B. & C. 353, 

10 ECL 165, 107 Reprint 764; Vernon 

v. Jeffreys, Str. 1146, 93 Reprint 1091. 
Alta.—Sanders vy. Thomlinson, 2 

Alta, L. 337. 

Aaa Re ha v. Wellband, 3 Man. 
Yukon T.—Hilditch v. Yott, 6 West 

LR 565. 

5. See cases supra note 4. 

[a] Person not within jurisdiction. 
—Bolton v. Cuthbert, 132 Ala. 403, 
31 S 358, 90 AmSR 914. 

6. Cal.—Mitau v. Roddan, 149 Cal. 
1, 84 P 145, 6 LRANS 275. 

a. Concise Ve US 

25 Ida. 711, 139 BP 714. 

Ind.—Darrow v. Chicago, ete., R. 


Co., 169 Ind. 99, 81 NE 1081; Mur- 
phy Vv. Tilly, if Inds voll, mate: iv. 
Ohio, etc., R. Co., 10 Ind. 174, 71 AmD 


309; American Plate Glass Co. v. 
Nicoson, 84 Ind. A. 643, 73 NE 625; 
purte v. Brown, 7 Ind. A. 127, 34 NE 

lowa.—McNamee v. Carpenter, 56 
Iowa 276, 9 NW 218. 

Kan.—Hurd v. Simpson, 47 Kan. 
372, 27 P 961; Ellsworth v. Rossiter, 
46 Kan. 237, 26 P 674. 

Ky.—Walker v. Albert, 207 Ky. 439, 
269 Sw 622° Pelly v. Bowyer, 7 Bush 
by lib yer McCarty v. Taturn, 11 Ky. Op. 


633. 
Mo.—State v. Bradley, 193 Mo. 33, 


in interest must join as plaintiffs® 


or defend- 


91 SW 483; Roden v. Helm, 192 Mo. 
71, 90 SW 798; Gartside v. Gartside, 
113 Mo. 348, 20 SW 669; Ryan v. Rid- 
dle, 78 Mo. 521; Dewey v. Carey, 60 


Mo. 224; McAllen v. Woodcock, 60 
Hey 174; Seay v. Sanders, 88 Mo. A. 


N. Y.—Depuy v. Strong, 37 N. Y. 
372, 3 Keyes 603, 4 Transcr. A. 239, 
4 AbbPrNS 340; Donnell v. Walsh, 33 
N. Y. 438, 88 AmD 361 [aff 19 N. Y. 
Super. 621]; Thatcher v. Candee, 4 
Abb. Dec. 387, 3 Keyes 157, 33 HowPr 
145; Baron v. Lakow, 121 App. Div. 
544, 106 NYS 248; Ward v. Reynolds, 
25 Hun 385; Cornell v. New York, 
9 Hun 285; Hopkins v. Lane, 2 Hun 
388; Adams v. Green, 34 Barb. 176; 
McKenzie v. L’Amoureux, 11 Barb. 
516; Dean v. Chamberlin, 13 N. Y. 
Super. 691; Coster v. New York, etc., 
Taw axory N. Y. Super..43, 3 AbbPr 
332; Moppar v. Wiltchik, 56 Misc. 
676, 107 NYS 594; Climax Specialty 
Co. vi Seneca Button Co., 54 Misc. 
152, 103 NYS 822; Roberts v. New 
Morky pli Gos 12’ Misc 345, 33 NYS 
685; Union Ins. Co. v. Central Trust 
Co., 183 NYS 17; Bishop v. Edmiston, 
13 "AbbPr 346 [rev on other grounds 
16 AbbPr 466]; Garner v. Wright, 28 
HowPr 92. 


N. C.—McCormac v. Wiggins, 84 N. 
Ce 278: 


Oh.—Clark v. McClain Fire Brick 
Co., 100 Oh. St. 110, 125 NE 877; Dun- 
can Vv. Willis, 51 Oh: St. 433, 38 NE 
Leas Smetters v. Rainey, 14 Oh. St. 


Okl.—Stincheomb  v. Patteson, 66 
Okl. 89, 167 P 619; Burkett v. Leh- 
men- Higginson Grocery Co.) 8 (ORE 
84, 56 P 856. 

Or.—Tobin v. Portland Mills Co., 
41 Or. 2469, 68 P 748, 1108. 

S. C.—Park v. Southern R. Cornus 
S. C. 302, 58 SE 931; Hellams v. 
Switzer, 24S. C. 39; Bannister v. Bull, 
16 S. C. 220. 

S. D.—Eno v. Knox, 44 S. D. 343, 
184 NW 206; Sando v. Roberts Coun- 
ty, 36 S. D. 556, 156 NW 64. 

Tex.—Stachely v. Pierce, 28 Tex. 
328; Georgia Casualty Co. v. Camp- 


bell, (Civ. A.) 266 SW 854; Dempsey 
Oil Cos; te Vv. “Torrans, s(Civas Aw) 
244 Sw 85 


Wis. ate iaa Rapids Water-Power 
Co. v. Bensley, 75 Wis. 399, 44 NW 
640; Kaukauna Water- Power Coon, 
Green Bay, etc., Co., 75 Wis. 385, 44 
NW 638; Pennoyer vy, Allen, 50 Wis. 
308, 6 NW 887; Slutts v. Chafee, 48 
Wis. 617, 4 NW 763. 

[a] Reason for rule-—Where a 
person has an apparent interest in a 
litigation, he should be a party to an 
action by which such interest is to 
be affected, that the adverse party 
may be protected against a subse- 
quent action. Porter v. Baldwin, 139 
App. Div: 278, 123 NYS 1048 

[b] Person without init of in- 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Wind. 


: 
3 
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§§ 128-129] 


ants,’ the codes ordinarily expressly so provid- 
ing.8 The test of the unity of interest intended 
by the statute under consideration is that joint 
connection with, or relation to, the subject mat- 
ter which, by the established practice of the com- 
mon-law courts, will preclude a _ separate ac- 
tion,? or whether some person other than plain- 
tiff has such an interest in the claim sued on that 
a recovery by plaintiff would. not preclude its 
enforcement by such other party.’° Persons 
who have separate interests in a cause of ac- 
tion need not, as a general rule, join with the 
others having interests therein.1t Thus, where sev- 
eral persons are each entitled to a proportionate 
share in an ascertained fund, one of them ordinarily 
may sue alone to recover his share;'? and one who 
is equally interested with others in the recovery of 
certain property may sue alone for the recovery of 
his share where his only interest is in the share he 
seeks to recover and no other person has any inter- 


PARTIES 
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cause of action sued ont* or whose interest at- 
taches only upon a recovery!® need not be joined 
as a plaintiff. : 

Persons interested in subject of action and relief 
demanded.!® The statutory provision permitting 
the joinder as plaintiffs of all persons interested in 
the subject of the action and the relief demanded 
does not require the joinder as plaintiffs of all per- 
sons interested.'7 

Trustee or beneficiary of express trust. In a num- 
ber of states, by virtue of express statutory provi- 
sions, trustees of an express trust may sue without 
joining with them the persons for whose benefit the 
action is prosecuted.+® 

[§ 129] (2) Actions on Contract—(a) In General. 
Under the rule already stated,'® persons having a 
joint legal interest in a contract must join in an ac- 
tion thereon;?° hence, where a contract is made 
with several jointly, they must all sue for a breach 
of it, unless the case exhibits some good reason why 


est therein.?® 


terest.—A person who has not, as the 
pleadings stand, a unity of. interest 
with plaintiffs need not be joined as 
ae nue. Frear v. Bryan, 12 Ind. 
343. 

[ec] Joint interest mnecessary.— 
Where the sureties on a sheriff's bond 
have paid the judgment rendered 
against him for making an illegal 
levy, the sureties paying it must all 
be joined as plaintiffs in an action 
to recover the money paid from the 
original attachment plaintiff, since 
“united in interest,” within Code Civ. 
Proc. § 37. Burkett v. Lehmen- 
Higginson Grocery Co., 8 Okl. 84, 56 


P 856. 

[d] Illustrations.—(1) Where a 
husband converted to his, own use 
chattels bequeathed to his wife, with 
remainder to his children, all such 
children are necessary parties to an 
action to recover the money realized 
by him from their sale. Hunter v. 
Yarborough, 92 N. C. 68. (2) An al- 
legation in a complaint that one 
plaintiff holds the property in his own 
name, for the “joint use and benefit” 
of himself and the other plaintiff, suf- 
ficiently shows an interest in that 
other to make him a necessary party. 
Hawke v. Banning, 3 Minn. 67. (3 
A party to a sealed instrument has 
such an apparent interest that he 
should be a party to any action by 
which this instrument is to be affect- 
ed, to the end that the adverse party 
may be protected against a subse- 
quent action. Porter v. Baldwin, 139 
App. Div. 278, 123 NYS 1043. 

Class representation of numerous 
parties see supra §§ 79-107. 

7. Making defendant party refus- 
ing to join as plaintiff see infra § 183. 

8. See statutory provisions. 

9. American Plate Glass Co. v. 
Nicoson, 34 Ind. A. 643, 73 NE 625; 
State v. Bradley, 193 Mo. 33, 91 SW 
483; Jones v. Felch, 16 N. Y. Super. 
63; Farnam y. Barnum, 2 HowPrNS 
(N. Y.) 396. 

[a] Joint power of attorney.—The 
fact that persons with several claims 
give another a joint power of at- 
torney to collect their claims does 
not create a joint interest in them so 
as to prevent a separate action by 
one of them against the agent to re- 
cover his share of the money collect- 
ed. Power v. Hathaway, 43 Barb. 
CN; - YY.) 204; Best; -v. Sinz, 73 Wis. 
243, 41 NW 169. 

10. Bingel v. Brown, 15 Colo. A. 
241, 61 P 435; Moppar v. Wiltchik, 56 
Misc. 676, 107 NYS 594. 

11. Ellsworth v. Rossiter, 46 Kan. 
237, 26 P 674; Johnstone v. O’Connor, 
21 NYS 487. 

12. State v. Bradley, 193 Mo. 33, 
91 SW 483; Van Wart v. Price, 14 
AbbPr (N. Y.) 4 note. 

13. Johnstone v. O’Connor, 21 NYS 


A person who has no interest in the 


487; 
Ct 113; 

[a] Determination of controversy 
between parties before court.—Code 
Civ. Proc. § 452 provides that the 
court may determine the controversy 
as between the parties before _ it, 
where it can do so without prejudice 
to the rights of others, or by saving 
their rights; but, where a-complete 
determination of the controversy can- 
not be had without the presence of 
other parties, the court must direct 
them to be brought in. It was held 
that, where an action was brought by 
one of three heirs to set aside a deed 
of the ancestor, and a judgment was 
rendered annulling the deed, and de- 
claring plaintiff to be the owner of 
an undivided one third of the prem- 
ises, defendant could not complain 
that the other two heirs were not 
joined as parties. O’Rourke v. Hall, 
38 App. Div. 534, 56 NYS 471. 


Martin vy. Gunnison, 27 Oh. ar 
13 


14. Salmon v. Hoffman, 2 Cal. 138, 
56 AmD 322; Eckert v. Lennent, 2 
Mise. 198, 21 NYS 258; Stempel v. 
Sussman, 129 NYS 154; Ryder-Gou- 


gar Co. v. Garretson, 53 Wash. 71, 
101 P 498, 132 AmSR 1053. ; 

[a] Where an incorporated socie- 
ty is the sole agent for the handling, 
warehousing, and disposition of a cer- 
tain crop grown by its members, 
during the course of which the crops 
of the various members are necessari- 
ly commingled, the individual mem- 
bers of the society should not join in 
a suit for the destruction of its ware- 
house and crops’. stored therein. 
Louisville, ete., R. Co. v. Burley To- 
bacco Soc., 147 Ky. 22, 143 SW 1040. 

[b] Where, from all that is shown 
by the record, it appears that plain- 
tiff is the only person interested in 
the subject of the action, the court 
will not entertain the objection that 
other persons who had been associat- 
ed with him ought to sue. Salmon v. 
Hoffman, 2 Cal. 138, 56 AmD 322. 

[c] A person caring for property 
and receiving a part of the profits 
therefrom in lieu of wages has not 
such an interest as to require his 
joinder with the owner in an action 
relating to the property. Sevier v. 
Mitchell, 72 Or. 488, 142 P 780. 

[d] Settlement.—It has been held 
a sufficient excuse for not joining an- 
other jointly interested in the claim 
that defendant has settled the dis- 
pute with such person so far as he 
was concerned. McQuerry v. Gilli- 
land, 89 Ky. 434, 12 SW 1037, 11 Kyl 
656, 7 LRA 454; Woodbury v. Delap, 
1 ‘Thomps..& C.. (NyY.) .20. 

[e] When denial of interest inef- 
fective.+-Where a writing introduced 
by a plaintiff shows a joint cause of 
action with another, the latter should 
be made a party, notwithstanding he 
swears that he has no interest. Wal- 


they should not.?+ 


So, where an obligation exists 


drep v. Roquemore, 60 Tex. Civ. A. 
138, 127 SW 248. 

{f] Rule applied.—Where the par- 
ty suing on a contract has an in- 
dependent interest therein sufficient 
to support a cause of action on his 
own behalf, an objection that he has 
no proper assignment of the causes 
of action from others for whom he is 
also suing is not fatal to the action; 
Since other parties necessary to re- 
lieve defendant from a multiplicity 
of suits may be brought in. Rapp v. 
Bapeher eer, 149 Iowa 429, 128 NW 
oO 5 

15. Inman v. Quirey, 128 Ark. 605, 
194 SW 858; McDonald v. Chicago, 
ete, R.-Co.,.26 Iowa, 124, 95, AmD 
114; Warshauer v. Webb, 9 NYSt 
529; El Paso Electric R. Co. v. Telles, 
Chee Civ. A.) 99 SW 444. 

. Permissive joinder see supra 
§§ 112-118. ; . 

17._ Bissey v. Marion, 104 Kan. 311, 
178 P 611, 991; Clark v. McClain 
Eire, Brick Co: LO0MOhMSt 110526 


NE 877; Lamar vy. Croft, 73 S. C. 407, 
53 SE 540. 

18. See supra § 72. 

19. See supra § 128. 

20. Hall v. Allen, 46 Colo. 355, 104 
P 489; No. 5 Mining Co. v. Bruce, 4 
Colo. 293; Slaughter v. Davenport, 


151 Mo. 26, 51 SW 471. 

[a] “The general requirements of 
these provisions of the Code that ‘all 
persons having an interest in the sub- 
ject of the action and in obtaining the 
relief demanded, may be joined as 
plaintiffs,’ and ‘those who are united 
in interest must be joined as plain- 
tiffs,’ include the case of persons ‘hav- 
ing an interest in the subject-mat- 
ter,’ or ‘united in interest,’ by virtue 
of their being joint obligees, covenan- 
tees, or promisees at law, as well as 
the case of persons having some 
common, equitable interest. Hence, 
these provisions of our Code do not 
contemplate or permit a severance 
among parties plaintiff when the old 
law required a joinder.” Burkett 
v. Lehmen-Higginson Grocery Co., 8 
Okl. 84, 88, 56 P 856. j 

[b] egal interest held joint.—-A 
contract to pay B, S, or G a sum of 
money, in trust, for the purpose of 
macadamizing a public road, is joint, 
and all the obligees must join in an 
action thereon, where there is nothing 
in the contract authorizing a less 
number to sue. Slaughter v. Daven- 
port, 151 Mo. 26, 51 SW 471. 

. Ariz.m—Lee v. Ricca, 29 riz. 
3809, 241 P 508. Caan 
Cal. Mayo v. 


Stansbury, 3 Cal. 


465. See Andrews v. Mokelumne Hill 
Cosme Cale 330 (holding that Fract. 
Act § 14, which permitted one of 


several parties to sue on a joint con- 
tract in his own name, on a sugeges- 
tion that the other refused to join, 
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in favor of several persons, ordinarily they must 
all join in an action thereon.?” Where a contract 
is made for the mutual benefit of all the parties 
thereto, they must ordinarily all be made parties 
in an action based thereon brought by some of the 
parties against others.?? So, where several parties 
to the contract will have a common interest in 
damages for its breach and the respective interests 
in severalty are not fixed by the contract, but must 
be determined by consideration of their respective 
interests as established by proof, they must join 
as plaintiffs.?+4 

In Louisiana. It is unnecessary that all joint 
obligees interested in the enforcement of a joint 
obligation be joined as plaintiffs in an action to 
enforce it, but any one of them may sue and re- 
cover thereon to the extent of his interest.?° 

[§ 130] (b) Severance of Joint Interest. By the 
concurring act of all the parties to a contract, the 
interest of joint promisees to a contract may be 
severed, and each may sue alone.*® There is au- 
thority for the rule that proportionate settlement 
by the promisor with one of several joint promisees 
is a severance as to the other promisees, and en- 
ables each of them to sue alone,?’ but in other ju- 
risdictions it is held that there can be no severance 


applied only to suits in equity). [a] 


Ind.—Hadley v. Hobbs, 12 Ind. A. 


PARTIES 


Failure of one covenantee to 
sign and seal.—Where one of several 


[§§ 129-133 


without the consent of all of the parties to the 
contract.?* 

[§ 131] (c) Effect of Death of a Joint Obligee. 
As has been seen, in most jurisdictions where one of 
several joint obligees dies, his personal representa- 
tive is not a proper party to-an action by the sur- 
vivors,2” and of course in such ease he need not be 
joined,®® although there is authority to the con- 
trary.>* 

[§ 132] (d) Action by Real Parties in Interest. 
A party to a contract, who has a legal interest 
therein, may sue on the contract without joining 
with him as plaintiffs others who contracted jointly 
with him with defendant where the others have no 
interest in the suit.?2 Where the statute requires 
a suit to be brought by the real parties in inter- 
est, one who is the only party interested may sue 
on a contract really made for the benefit of himself 
and others.*? 

[§ 133] (e) Persons Interested in Contract but 
Not Parties Thereto. A person contracting in his 
own name with another may sue the other party 
to the contract without joining with him as co- 
plaintiffs persons who may have an interest in the 
contract as against plaintiff.** 


Persons subsequently acquiring interest. Persons 


v. Downs, 31 Minn. 183, 17 NW 274. 
[a] Doctrine not limited to part- 


361, 39 NE) 523. 

Mo.—Rainey v. Smizer, 28 Mo. 310; 
Robbins v. Ayres, 10 Mo. 538, 47 AmD 
125; Frumberg v. Haderlein, 167 Mo. 
A. 717, 151 SW 160; Lemon v. Wheel- 
er, 96 Mo. A. 651, 70 SW 924; Cul- 
ver v. Smith, 82 Mo. A. 390; Thieman 
v. Goodnight, 17 Mo. A. 429. 

Mont.—Hand v. Heslet, 
68, ae P 609. 

N. Y.—Natter v. Isaac H. Blan- 
chard Co., 153 App. Div. 814, 138 
NYS 969; Fisher Textile Co. v. Per- 
kins, 100 App. Div. 19, 90 NYS 993; 


81 Mont. 


Coster-v./ New York, ete: RivCo.,) 13 
NeeY super. °43, 3 AbbPr 3323) Por- 
ter v. Thoens, 180 NYS 733. 

Okl. —Walters v. Tulsa Rig, ete:, 


Co., 113 Okl. 293, 241 P 1095. 

Or. —Anderson v. Hast Oregon Lum- 
ber Co., 106 Or. 459, 211 P 937; Sword 
v. Hast Oregon Lumber Co., 106 Or. 
458.201 iP 94d 

s. D.—Hno v. Knox, 44 S. D. 343, 
184 NW 206. 

Tex.—Dawson v. George, (Civ. A.) 
193 SW 495 


[a] Effect of code provision.—The 
common-law rule requiring joint 
obligees, promisees, or covenantees 


to unite is modified by the codes only 
to permit making parties defendants 
who refuse to join (Rev. Codes [1921] 
§§ 9083, 9085). Hand v. Heslet, 81 
Mont. 68, 261 P 609. 

{[b] Cross complaint.—Where an 
action is brought to recover the bal- 
ance of the purchase price of land 
sold to two persons jointly, one of 
them cannot maintain a cross com- 
plaint for one half of the purchase 
price already paid, on the ground of 
fraud in the sale, since, the contract 
being joint as to the vendees, such 
cross complaint can be maintained 
only by them jointly. Godding v. 
Decker, 3 Colo. 198, 32 P 832. 

Cross references: 

Death of codbligee see infra § 131. 
Refusal to join see infra § 137, 
Severance of interest see infra § 130. 

22. McLeod v. Scott, 38 Ark. 72; 
Davis v. Wannamaker, 2 Colo. 637; 
Williams v. South Carolina Working 
Benev. State Grand Lodge, 109 S. C. 
283, 95 SE 517; Hatfield v. Cabell 
County Ct., 75 W. Va. 595, 84 SH 335; 
Sandusky v. West Fork Oil, etc., Co., 
63 W. Va. 260, 59 SH 1082 Pheenix 
Assur. Co. v. Fristoe, 5d: Vee Via, 
44 SH 253. 


joint covenantees omits to sign and 
seal the instrument on which an ac- 
tion is brought against the covenan- 
tors, he must nevertheless be joined 
as a coplaintiff in the suit. Smith 
v. Kerr, 3 N. Y. 144. And see Phila- 
delphia, etc, R. Comv. Howard, 13 
How. (U. S:) 307, 14-L. ed. 157 (rec- 
ognizing the principle). 


23. Loewenberg v. De Voigne, 145 
Mo. A. 710, 123 SW 99. 
24. Spencer v. McGuffin, 190 Ind. 


308, 130 NE 407, 14 ALR 385. 

[a] Rule applied.—(1) Where par- 
ties have jointly stipulated for a 
single consideration, without provi- 
sion as to distribution thereof to sur- 
render jointly a gross amount of cap- 
ital stock, the court will not under- 
take to say, from facts outside of 
the contract, that one of the parties 
is entitled to a specific share of dam- 
ages for breach thereof, and to ad- 
judge him such _ share separately, 
when others joining with him in the 
contract are not in court. Spencer 
Vv. MeGuffine 190<Ind: 308). 130° NE 
407, 14 ALR 385. (2) The fact that 
plaintiff alleged that he owned a cer- 
tain proportion of common stock, and 
was to have a like proportion of the 
agreed consideration, and therefore 
sustained that proportion of alleged 
damages for breach of contract for 
its sale, executed by plaintiff and oth- 
ers, will not enable the court so to 
adjudge, without having before it 
the parties who joined plaintiff in the 
contract which merely bound the co- 
parties jointly to convey a specific 
amount of stock to the corporation, 
and bound defendants to purchase a 
certain amount of the stock for a 
single gross sum, Spencer v. McGuf- 


fin, Supra. 

25. Hincks’ 'v. “Converse, 38” Lia. 
Ann. 871. Contra Alling v. Woodruff, 
16 La. Ann. 6. 

26." Pettit-v. HNorsy th, oy Cally A: 
149, 113 P 892; Martin v. Reiniger, 
74 W. Va. 4389, 82 SE 221. 

Martin v. Reiniger, supra. 
McGilvery v. Moorhead, 3 Cal. 


See supra § 110. 

Smith vy. Salomon, 1 Colo. 176, 
ol Amb Tals. Indiana, vetcawun, Co. 
v. Adamson, ‘414 Ind. 282, 15 NE 5; 
Semper v. Coates, 98 Minm 76, 100 
NW 662; Northness vy. Hillestad, 87 
Minn. 304, 91 NW 1112; Hedderly 


nership cases.—The right of a sur- 
vivor to sue without joining with 
the representative of his deceased 
cobbligee is not limited to cases of 
partnership. Smith v. Salomon, 1 
Colo. 176, 91 AmD 711. 

31. Perry v. Perry, 16 KyL 88. 

32. Cal.—Baxter v. Hart, 104 Cal. 
344, 37 P 941; Pettit v. Forsyth, 15 
Cal. A. 149, 113 P 892. % 
fess pe Vv. Gwinn, 100 Ind. 

Iowa.—Rap v. Linebarger, 149 
Iowa 429, 133, NW 555, 125 NW 209. 

N. Y.—Eckert v. Lennert, 2 Misc. 
198, 21 NYS 258; Johnstone v. Con- 
ner, 13 NYCivProe L9, 10_ NWSt. 702: 

Wyo.—Wyoming Cent. Irr. Co. v. 
Laporte, 26 Wyo. 522, 188 P 360. 

[a] Thus (1) where the owner of 
a livery stable sold his stock to two 
persons, and agreed with them not 
to engage in a competing business for 
a certain time, the,fact that one of 
the purchasers did’ not continue in 
business did not defeat the right of 
the other purchaser to recover for a 
breach of the contract. Johnson v. 
Gwinn, 100 Ind. 466. (2) Where one 
of the parties jointly interested in a 
contract for threshing grain agrees 
that the other shall receive all of 
the benefits thereunder, the latter, 
being the real party in interest, is 
the only proper party plaintiff in an 
action thereon, Baxter v. Hart, 104 
Cal. 344, 37 P 941. 

[b] In Texas it has been held that, 
where obligors entered into a col. 
lateral agreement among themselves 
to prorate any sums payable under 
the bond after all collections were 
made on the bond and a collateral 
subscription agreement, wherein the 
amounts subscribed were made pay- 
able to the obligors in the bond, 
those obligors who made overpay- 
ment were equitable owners of the 
subscriptions and, as the real parties 
in interest, could syé the defaulting 
obligors for contribution and enforce 
their liability on the original sub- 


scription. Morris v. Davis, (Civ. A.) 
31 SW 850. 
33. Rice v. Savery, 22 Iowa 470. 


34. U. S.—Brown v. Salisbury, 128 
Fed. 208. 

Ark.—Beekman Lumber Co. vy. Kit- 
trell, 80 Ark. 228, 96 SW 988. 

Colo. —Hall v. Allen, 46- Colo. 355, 
104 P 489. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 133-136] 


who subsequently acquire an interest in the contract 
without the privity of defendant need not be joined 
However, numerous stat- 
utes require suits to be brought by the real parties 
in interest,?® and these may require the application 
Where a third person has 
acquired an interest in the contract. from plaintiff 
with the consent of the other party, such person 
One who acquired an interest in 
a contract subsequent to its execution, and assigned 
it to the original contractor, need not be joined in 


in an action thereon.®® 


of a contrary rule.?" 


must be joined.*® 


an action by the contractor.®® 


[§ 134] (£) Persons Not Parties Nor Interested. 
In a suit based on a contract plaintiff need not join 
with him a person not party or privy to the contract 
and not having any interest therein,*® although such 
person is named in the contract.*? 
agreement or contract has arisen out of a trans- 
action to which others are parties, they, not being 


N. Y.—yYerby v. Kirkpatrick, 25 N. 
Y. Super. 227; Halliday v. White, 21 
NYS 878. 


N. C.—Weatherly v. Miller, 47 N. 
Ga és. 
Tex.—Inman v. Brown, (Civ. A.) 


147 SW 652; Murchison v. Western 
Union Tel. Co., (A.) 15 SW 416. 

[a] Rule applied.—Where one of 
several colessees hired the lessor to 
harvest and take care of the crop, 
he may sue in his name alone for 
damages for such lessor’s negligence 
in so doing, regardless of any assign- 
ment of their causes of action by 
such colessees, the contract being 
personal with the lessee. Cross v. 
Ramdullah, 274 Fed. 762 [certiorari 
den 257 U. S. 655 mem, 42 SCt 96 
mem, 66 L. ed. 419 mem]. 

[b] In Louisiana a third person, 
for whom a benefit is stipulated in a 
contract, and who has signified his 
assent to accept it, must be made a 
party plaintiff to a suit where such 
an interest is involved. Cucullu v. 
Walker, 16 La. Ann. 198. 

35. Barstow Irr. Co. v. Cleghon, 
(Tex> Civ. A:) °93 °SW_1023; Sims v: 
Carpenter, 68 W. Va. 223, 69 SE 794. 

[a] In Louisiana, where the per- 
sons who entered into the original 
contract with defendants joined as 
plaintiffs, those who subsequently be- 
came interested in the contract with- 
out the privity of defendants need not 
be made parties. Torian v. Weeks, 
46 La. Ann. 1502, 16 S 405; McCord 
v. West Feliciana R. Co., 1 Rob. 519. 

36. See supra § 69. 

37. Qhio..‘Thresher; etc.,. Co. 
Hensel, 9 Ind. A. 328, 36 NE 716. 

{a] Joinder in cross complaint of 
persons acquiring interest.—In a suit 
on a note for the price of a machine 
bought by H and Y, a cross complaint 
by H and Y for damages for breach 
of warranty, averring that Y has 
transferred his interest in the ma- 
chine to G, who has assumed all Y’s 
liability on the note, and succeeded 
to all his rights under the warranty, 
is demurrable for nonjoinder of G. 
Ohio Thresher, etc., Co. v. Hensel, 9 
Ind. A. 328, 36 NE 716. 

[b] One who has acquired the en- 
tire interest of one of two joint con- 
tractors is a necessary party plain- 
tiff in an action to enforce the joint 
rights arising under the contract. 
Munzesheimer v. Byrne, 56 Ark. 116, 
19 SW 320. 

38. Stearns Lumber Co. v. Inman, 
i Bow 251, 157 SW 23. 

Maverick Ve eMaury, 79) Mex, 
438° "15 SW 686. 

40. Cal.—Hurlbutt v. N. W. Spaul- 
ding Saw Co., 93 Cal. 55, 28 P 795. 

Iowa—Enix v. Hays, 48 Iowa 86. 

Mo.—Stiel v. Turner Real Est. Co., 
(A.) 249 SW 107; Herrick v. Maness, 
142 Mo. A. 399, 127 Sw 394 

Nev.—Page v, Walser, 46 Nev. 390, 


213 P 107. 
[47 C. J.—5] 


. 
a“ 


PARTIES 


contract.*? 


several.*? 
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parties to, or interested in, the contract sued on 
need not be joined as plaintiffs in an action on that 


[§ 135] (g) Persons with Several Interests. One 
of several persons entering into a contract with an- 
other can sue alone thereon where the contract is 
Although a contract be in form joint in 
its obligation, if the real rights of the obligees 
among themselves be several and not joint, actions 
may be maintained severally by the obligees as 
their rights appear when the express terms and 


purpose of the contract are not in substance thereby 


Although the 


r N. Y.—Fischer v. Burns, 30 NYS 
BG 

[a] Erroneous belief that partner- 
ship existed.—In an action by E 
against H for’ the price of cattle 
bought by H of E under an erroneous 
belief of H that they were the prop- 
erty of E and RB as copartners, it ap- 
peared that H, at the request of P aft- 
erward took up a note signed both by 
E and P as makers, although in fact 
E was but asurety. It was held that 
E and P were not bound to join as 
plaintiffs. Enix v. Hays, 48 Iowa 86. 

41.) .Harrisburey Car .Mife. .Covnve 
Sloan, 120 Ind. 156, 21 NE 1088. 

42. McDowell v. Miller, 1 Kan. A. 
666, 42 P 402; Page v. Walser, 46 
Nev. 390, 213 P 107; Selye v. Zimmer, 
15-NYS 881 [aff 137 N. Y. 563 mem, 
33 NE 338 mem]; Maison v. McFad- 
din, 2 CodeRep (N. Y.) 88. 

[a] Action for breach of agree- 
ment to comply with contract.— 
Where a contract was made between 
plaintiff and G for the delivery of 
bricks to S, and plaintiff subsequent- 
ly sold his brickyard to defendant, 
who agreed to comply with the con- 
tract and furnish S with bricks, G@ 
need not be joined as a party plain- 
tiff to an action for breach of such 
agreement. Maison v. McFaddin, 2 
CodeRep (N. Y.) 88. 

[b] Action to set aside agreement 
between indorsers and holder of note. 
—In an action by indorsers to set 
aside for fraud a stipulation with the 
holder, whereby they agreed to pay 
the note, and to recover payments 
made under the stipulation, the mak- 
ers and the original payee are not nec- 
essary parties. Fischer v. Burns, 30 
NYS 437. 

43. Curry v. Kansas, ete:, R..Co., 
58 Kan. 6, 48 P 579; Schrage v. 
Hutt, (Mo.) 252 SW 658; Robbins 


v. Ayres, 10 Mo. 538, 47 “AmD 125; 
Richey v. Branson, 33 Mo. A. 418; 
Renman “Vv. Slocum, 40) Novy. o38° 


Heatter v. Day Pub. Co., 181 App. Div. 
888 mem, 167 NYS 1104 mem; Villard 


v. Moyer, 123 App. Div. 629, 107 
NYS 1054; Gazley v. Wayne, 36 Tex. 
689; Kertz v. Grimminger, (Tex. Civ. 


A.) 146 SW 1008. 

[a] Instancex.—(1) A contract en- 
tered into and performed jointly by 
two or more persons, the compensa- 
tion for the performance of which is 
separate and distinct as to each, may 
be sued upon separately by each to 
recover the amount due to him or the 
damages sustained by him. Curry 
v. Kansas, etc., R. Co.,,58 Kan. 6, 48 
P 579. (2) Where a mother contracts 
with her three sons, in consideration 
of a deed to her of certain premises 
owned by them all as tenants in com- 
mon, if she should sell the premises, 
to pay ‘‘each one-fourth of all moneys 
received” above a named sum, the 
covenant is not joint, but several, 
and each son may sue separately for 
his share. WVandermulen v. Vander- 


violated;** and one party to a contract may enforce 
rights arising thereunder without joining with him 
another whose interests are not identical and are 
somewhat adverse.*° 

[§ 136] (8) Actions for Tort. 
tions,*® in a suit for the recovery of the entire 
amount upon a cause of action arising in tort, all 


As in other ac- 


mulen, 108 N. Y. 195, 15 NE 383. (38) 
A contract between plaintiff and de- 
fendant contained some agreements 
by defendant for the sole benefit of 
plaintiff, and other agreements by de- 
fendant for the sole benefit of a third 
person. The consideration for these 
agreements moved in part from the 
third person. It was held that plain- 
tiff might sue defendant upon those 
agreements made solely for his bene- 
fit without joining such third person 
asa party plaintiff. Bowman yv. Bran- 
son, 111 Mo. 348, 19 SW 634. 

{b] In Louisiana, where a bond 
contains distinct obligations to_per- 
form different things in favor of dif- 
ferent perons, each obligee has a dis- 
tinct and separate remedy, Irish v. 
Wright, 12 Rob. 563. 

44. Cal.—Craig v. Fry, 68 Cal. 363, 
9 P. 550. 

Kan.—Curry v. Kansas, Bice Rs Co.; 
58 Kan. 6, 48 P 579. 

Ky. —¥ord v. Bronaugh, 11 B. Mon. 
i Perryville v. Letcher, 7 T. B. Mon. 


gore cee tis ce Waterworks Co. 
v. J. M. Guffy Petroleum Co., 86 Miss. 
60, 66, 38 S 302 [quot Cyc]. 

Mo. "Robbins v. Ayres, 10 Mo. 538, 
47 AmD 125. 

See Johnson vy. McClung, 26 W. Va. 
659 (construing Code [1868] c¢ 71 § 
2 to provide that, if a covenant or 
promise is made for the sole benefit 
of a person with whom it is made 
jointly with others, such person may 
maintain in his own name an action 
thereon). 

[a] Rule applied.—(1) A, B, and 
C agreed that A should do certain 
work for D, who promised to pay A 
a certain amount. It was held that 
B and C need not be joined as co- 
plaintiffs with A in an action to re- 
cover the compensation. Craig v. Fry, 
68 Cals 363, 9) P5507 2102), Lo la, Ssuat 
against one who has converted assets 
left with him to indemnify A and B, 
sureties on a bond, B is not a neces- 
sary party, if A alone has paid the 
principal’s obligation. Bush v. 
Haeussler, 26 Mo. A. 265. (3) Where 
a funeral party was delayed in re- 
turning home by a earrier’s failure 
to comply with its contract to hold 
a train for them, any one of the par- 
ty, without joining the others, may 
maintain an action to recover dam- 
ages for the delay, although the con- 
tract was made with them jointly. 
Southern R. Co. v. Marshall, 111 Ky. 
560, 64 SW 418, 23 KyL 813. 

{b] In Texas there is no nonjoin- 
der of plaintiffs because more than 
one of a number severally entitled to 
the benefit of an obligation bring a 
suit thereon without joining with 
them all of the persons interested. 


aaaae v. Byars, (Civ. A.) 250 SW 
45. Bowen v. Eaton, 46 Ind. A. 


65, 89 NE 961. 
46. See supra § 128. 
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the joint owners of the cause of action should be 
made parties plaintiff.47 Accordingly, an action for 
damages for injuries to personal property must be 
brought by all the joint owners thereof.*® One 
joint owner can sue to recover his proportion of the 
value of a chattel for whose loss defendant is lia- 
ble, where the other owner has prosecuted to judg- 
ment a suit for the value of his interest.*® 

Where there is no joint title or interest, plaintiff 
need not join with him other persons who may be 
injured by the same tort.°° 

[§ 137] c. Effect of Refusal To Join of Person 
Jointly Interested. According to the common-law 


PARTIES. 


procedure, where one of the several owners of a 


joint interest refused to join as plaintiff, the other 
owners were permitted to use his name as a ¢o- 
plaintiff,°>1 by giving a bond to save him harmless 
from costs.®2 Under the practice now obtaining in 
a number of jurisdictions, a person jointly interested 
cannot be joined as plaintiff against his consent,°* 
but as a general rule he should be made a party de- 
fendant.®** Where some of the persons jointly in- 
terested in a cause of action refuse to join and are 
not within the jurisdiction, the others may sue alone 
according to some decisions.°*s 


IV. DEFENDANTS 


[§ 138] A. Persons Who May or Must Be Sued**° 
—1l. In General.*’ A party, in order to be capable 
of being sued, must have an entity which the court 
can recognize,®® either as a natural or artificial per- 
son,°® or a quasi-artificial person.°° The capacity 
to be sued exists only in persons in being.® There 
is no jurisdiction to proceed against “unknown per- 
sons” in the absence of statute.°? In determining 
whether an action is properly brought, it has been 


47. Cal.—Treat v. Liddell, 10-Cal. 


held that the court will look through and peta 
the nominal parties.°* 

[§ 139] 2. Suing One or More on Behalf of All 
Interested. The equity doctrine of representation, 
under which it is within the power of equity to 
name as defendants in certain classes of cases a few 
individuals who are in fact the representatives of a 
large class having a common interest or a common 
right too large to be brought into court by a service 


belonging jointly “to “two must be, Convict see Convicts § 11. 


30z. brought in the names of both, al- | Insane person see Insane Persons §§ 
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Ind:—Surphy v. ‘Tilly, 11 Ind) 5171. 

Iowa.—Wiley v. Dobbins, 204 Iowa 
174, 214 NW 529. 

Kan.—Atchison, etc., R. Co. v. Huc- 
klebridge, 62 Kan. 506, 64 P 58. 

Mo.—National Hollow Brake Beam 
Co. v. Bakewell, 224 Mo. 203, 123 SW 
561. 

Mont.—Doll v. Hennessy Mercantile 
Co., 33 Mont. 80, 81 P 625. 

N. Y.—Hart v. Metropolitan El. R. 
€o., 15 Daly 391, 7 NYS 753; Mun- 
son v. New York Cent., etc., ope Clo.; 
32 Misc. 282, 65 NYS 848; Foote v. 
Colvin, 3 Johns. 216, 3 AmD 478 [dist 
Newcomb v. Ramer, 2 Johns. 421 
note]. 

Okl.—St. * Louis;=-ete., R. Cov: 
Webb, 36 Okl. 235, 128 P 252. 

Or.—Northwest Door Co. v. Lewis 
inv Con 92 Or, 186," 180%r 495: 

Tenn.—Gallatin, ete., Turnp. Co. v. 
Fry, 88 Tenn. 296, 12 SW 720. 

Tex.—Foster v. Gulf, etc., R. Co., 
91 Tex. 631, 45 SW 376; Hughes-Buie 
Co. v. Mendoza, (Civ. A.) 156 SW 328. 

Necessity for joining: 

Cotenants in common see Tenancy in 
Common [388 Cye 120]. 

Insurer in action for destruction by 
fire of insured property see Fire 
Insurance § 629 et seq. 

Joinder of plaintiffs in trespass see 
Trespass [38 Cyc 1158]. 

oe cotenants see Joint Tenancy 


‘ 


Landlord or tenant in action for in- 
juries to crops see Landlord and 
Tenant §§ 751, 1957. 

48. Ind.—Louisville, etce., Co. 
Vou arti 19) dnd. 2735 021 NE ea 4 
LRA 549. 

Iowa.—Wiley v. Dobbins, 204 Iowa 
174, 214 NW 529. 

Kan.—Hays v. Crist, 4 Kan. 350. 

i Harrington, 71 Mo. 

390; State v. True, 25. Mo. A. 451. 
N. Y.—Moppar v. Wiltéhik, 56 Misc. 

676, 107 NYS 594. 

OkLA=Sts Louis, etc., R. Co. v. Webb, 
36 OKI... 235, 128 P 252. 

Tenn. —Gallatin, ete., ae CO avs 
Fry, 88 Tenn. 296, 12 SW 7 

Tex.—Doke v. Trinity, Roe mR Cox 
602 Rex; Civ. yA. 106) 126 Swe 1195; 
Texas, éte., R. Co. v. Gill, 2 Tex. IN 
Civ. Cas. § 175; Houston, ’etc., Pee o: 
Va Hollingsworth, alex, AvaGilven Cas: 

17 os 

[a] One becoming sole owner after 
injuries sustained.—An action for 
damages for injuries to personalty 


though after the injuries an arrange- 
ment is made between the owners 
whereby one becomes sole owner. 
Whitney v. Stark, 8 Cal. 514, 68 AmD 
360; Smoot v. Wathen, 8 Mo. 522; 
State v. True, 25 Mo. A. 451; Galla- 
tin, etc., Turnp. Co. v. Fry, 88 Tenn. 
296, 12 SW 720. 

[b] Waiver of tort.—The rule ap- 
plies where the .tort is waived and 
the suit is brought upon the fictional 
relation as promisee. Seay v. San- 
ders, 88 Mo. A. 478. 

49. Whitney v. Stark, 8 Cal. 514, 
68 AmD 3860 


50. Read vy. Chambers, (Tex. Civ.- 


A.) 45 SW 742; Newman v. Tymeson, 
13 Wis. 172, 80 AmD 735. 

51. Ingham Lumber Co. v. Inger- 
soll, 98 Ark. 447, 459, 125 SW 139, 
20 AnnCas 1002; Williams v. Pacific 
Surety Co. 66 Ori 151, 127 P 146,413 
P 1021, 132 P 959, 133 P1186; Wright 
v. McLemore, 10 Yerg. (Tenn.) 235. 

52. See cases supra note 51. 

53. Ark.—Ingham Lumber Co. v. 
Ingersoll, 93 Ark. 447, 125 SW 139, 
20 AnnCas 1002. 

Ida.-—Idaho Irr. Co., Ltd. v. Dill, 
25 endan lel ws CP AI ay 

Okl.—Stinchcomb v. Patteson, 66 
OkK1. 895-167 PP 619: 

Or. —Williams v. Pacific Surety. Co: 
66. Or 151," P2710 1455) 8 ap 10215 
WGA 12 Oui emlesey Ve) Tw, 

Tex.—Houston, etc., R. Co. v. Hol- 
Unerwoeth, 2” Rex Ae Civ.2 (Cais. 7§ 


Que.—Cullen v. Knowles, [1898] 2 
Q. B. 380 

54. See infra -§° 183. 

55. Rowland v. McLaughlin, 110 
Minn. 398, 125 NW 1019; Peck v. 
McLean, 36 Minn. 228, 30 NW 759, 
1 AmSR 665. 

[a] When full recovery allowed.— 
Where the payee of a note fraudu- 
lently secures possession thereof and 
transfers it to an innocent purchaser, 
any number of the joint makers who 
have been compelled to pay it may 
sue the payee for the full amount, 
if the other makers refuse to join 
and are not within the jurisdiction. 
Rowland v. McLaughlin, 110 Minn. 
398, 125 NW 14019. 

56. In particular actions or pro- 
ceedings or in actions against par- 
ticular classes of persons see cross 
references ante p 10. 

57. Capacity to be sued of: 

Alien see Aliens §§ 42, 43. 


*By JOHN A. COVENEY (8§ 138-140). 


570, : 

58. Tucker v. Eatough, 186 N. C. 
505, 220 0SBm5ie 

[a] A suit against a designated 
estate is not a suit against a real 
defendant. Knox v. Greenfield, 7 Ga. 
A. 305, 66 SE 805; Columbus v. Monti, 
6 Minn. 568; Ford Chain Block, etce., 
Co. v. Hess, 55 Pa. Super. 587. 

[b] The rule that a demurrer does 
not lie for superfluous parties does 
not dispense with the. requirement 
that before a party naméd as defend- 
ant can be proceeded against he must 
possess the legal capacity to be sued. 
Tucker v. Eatough, 186 N. C. 505, 120 
SE 57... 

59. Eslinger v. Herndon, 158 Ga. 
823, 124 SE 169, 900; Western, etc., 
R. Co. v. Dalton Marble Works, 122 
Ga. 774, 50 SE 978; Anderson v. 
Brumby, 115 Ga. 644, 42 SE 77; New 
York Mut. L. Ins. Co. v. Inman Park 
Presb. Church, 111 Ga. 677,.36 SE 
880; Barbour v. Albany Lodge No. 
24 FB. & A. M., 73 Ga. 474; Bremen 
Fdy., etc., Works v. “Boswell, 22 Ga. 
A. 434, 96 SE’ 182; Knox vy. Green- 
field, 7 Ga. A. 305, 66 SE 805; Charles 
v. Valdosta Fdy., etce., Co., 4 Ga. A. 
733, 62 SE 4983; American Exch. Bank 
v. Mitchell, 179. Ill. A, 612; St. Baul 
Typothete v. St. Paul Bookbinders’ 
Union No. 37, 94 Minn. 351, 102 NW 
725, 3 AnnCas 695; Metropolitan St. 
R. Co. v. Adams Express Co., 145 Mo. 
A, 371,130 Sw. 101; Metallic ees 
Co. vy. Local Union No. 30 A. S. M. W. 
TAO Ontetizel uae 

[a] Where a policy was issued by 
a railroad company “Relief Depart- 
ment,” and such relief department 
was not incorporated and had no legal 
entity, an action for breach thereof 
must be either against the person 
making the contract or the railroad 
company, and cannot be maintained 
against such department. Nelson vy. 
Atlantic Coast Line R. Co. Relief 
Dept.; 147 N.C. 103560, Shi: 

60. Bremen Fdy., etc., Works v. 
Boswell, 22 Ga. A. 434, 96 SE 182; 
Knox v. Greenfield, 7Ga. A. 305, 66 
SE 805. 

Partnership as defendant see Part- 
nership VI, D, 3. 

61. Mortimore v. Bashore, 817 Ill. 
535, 148 NE 317. 

62. Maury v. ase (Tex. Commn. 
A.) 244 SW 80 

63. ss neha v. Mecosta County, 
228 Mich. 542, 200 NW 248. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 139-141] 


upon the individuals composing the class,°* has no 
application in an action at law.®> It may, however, 
be provided by statute in particular jurisdictions 
that, when the question is one of a common or gen- 
eral interest of many persons, or when the parties 
are very numerous, and it may be impracticable to 
bring them all before the court, one or more may 
defend, for the benefit of the whole.®® Such a stat- 
ute is inapplicable in the absence of an attempt to 
comply with its terms.°* The parties in interest 
at least must be numerous,°*® although it has been 
held that one or more of such a body may be sued 
for all the others where the question is one of com- 
mon interest, even though the parties are not so 
numerous that it would be impracticable to join 
them all as actual plaintiffs,°® and where they are 
so numerous that it is impracticable to bring them 
all into court, even though they have no common or 
general interest in the question in issue.7° The per- 
sons sued should sufficiently represent all parties 
interested.7+ 

In England and Canada it is provided by rule or 
order that, where there are numerous persons having 
the same interest in one cause or matter, one or more 


PARTIES 
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of such persons may be sued, or may be authorized 
by the court to defend on behalf of the benefit of 
all persons so interested.7? The rule is not con- 
fined to equitable causes,’* and the expression “the 
same interest in one cause or matter” is not re- 
stricted merely to persons having or claiming some 
beneficial proprietary right.7* The rule does not 
apply where defendants, although numerous, have 
separate and distinct interests in the subject matter 
of the controversy,’® and it cannot be invoked in 
an action of tort to recover damages,’® unless there 
is a trust fund to which resort can be had to satisfy 
the claim.’ It has been held that this rule does 
not leave to the will or choice of plaintiff which 
persons he shall sue as representatives,’*® and it does 
not authorize one defendant to defend for another 
person in the same interest who is also a defend- 
ant.?° 

[§ 140] 3. Trustees. Code provisions authorizing 
actions by trustees of express trusts, although not 
the real parties in interest,° by inference also 
authorize actions to be prosecuted against them 
without joining the real parties in interest.*t 

[§ 141] B. Joinder**?—1. Who May Be Joined— 


64. See Equity §§ 284-296. 

65. Baskins vy. United Mine Work- 
a of America, 150 Ark. 398, 234 SW 

66. See statutory provisions. 

67. Baskins v. United Mine Work- 
oe of America, 150 Ark. 398, 234 SW 

{a] Action against unincorporated 
association by its name without more 
does not bring into question the ap- 
plicability of such a statute. Bas- 
kins v. United Mine Workers of Amer- 
ica, 150 Ark. 398, 234 SW 464. 

68. Farley v. Alderson, 190 Ky. 
632, 227 SW 1005; Lorretto Benev. 
Assoc. v. Pope, 7 Ky. Op. 681. 

69. Faber v. Faber, 76 S. C. 156, 
56 SE 677. 

70. Faber v. Faber, supra. 

[a] The interests of the remote 
residuary legatees when the class 
consists of numerous persons, some 
within the jurisdiction of the court 
and some without, may be adjudi- 
cated in an action against them by 
making one member of the class a 
party defendant to represent the 


class. Faber v. Faber, 76S. C. 156, 
56 SE 677. 
71. Van Brunt v. Ferguson, 163 


Wis. 540, 158 NW 295. Compare Reid 
v. The Evergreens, 21.HowPr (N. Y.) 
319, 321 (dictum, where it is stated: 
“Tt is very doubtful whether, as us- 
ing the phraseology, ‘one or more may 
sue or defend for the benefit of the 
whole,’ the framers of the Code in- 
tended to say may sue or be sued in 
behalf of the whole’). 

[a] The joining as defendants of 
the trustees of a masonic consistory 
was a sufficient representation of the 
twenty-seven hundred members of 
the consistory within the statute. 
Van Brunt v. Ferguson, 163 Wis. 540, 
158 NW 295. 

72. See cases infra notes 73-78. 

73,, Barrett v. Harris, 51. Ont. L. 
484, 69 DomLR 508. 


74, Taff Vale R. Co. v. Amalga- 
mated Soc. of Railway Servants, 
[1901] A. C. 426, 443, 1 BRC 832, 27 
ERC 639; Bedford v. Ellis, [1901] 
AGG. pLayiote RC. 13: [beth disappr 
Temperton v. Russell, [1893] 1 Q. B. 
435]; Mercantile Mar. Serv. Assoc. v. 


Toms, [1916] 2 K. B. 243. See Small 
v. Hyttenrauch, 6 Ont. L. 388, 2 Ont 
WR. 662 (holding that, where plain- 
tiff sought an injunction against a 
musical protective association re- 
straining them from making a mem- 
ber of that body break a contract 
which he had entered into with plain- 
tiff, to supply an orchestra to the lat- 
ter’s theater, dnd made the president 
*' and six other officers or leading mem- 


bers of the association defendants, 
as representing the association, plain- 
tiff was entitled to an order that such 
defendants might be sued and au- 
thorized to defend on behalf of all 
the members of the association). 

“The principle is as applicable to 
new cases as to old, and ought to be 
applied to the exigencies of modern 
life as occasion requires.” Taff Vale 
R. Co. v. Amalgamated Soc. of Rail- 
way Servants, supra. 

75. See Home Bldg., ete., Assoc. v. 
Pringle, 5 OntWN 226, 25 OntWR 191, 
14 DomLR 482 (Ont. Rules of 1913, 
as to the appointment by the court of 
a person to represent unascertained 
classes of defendants, does not ap- 
ply where the parties interested in 
an equity of redemption, although 
numerous, have separate and dis- 
tinct interests in the encumbered 
land, and are:entitled to indemnity 
and contribution differing according 
to their respective titles and the 
dates of their acquisition). 

76. Barrett v. Harris, 
484, 69 DomLR 503. See Mercantile 
Mar. Serv. Assoc. v. Toms, [1916] 2 
K. B. 243 (holding, while recognizing 
that Temperton v. Russell, [1893] 
1 Q. B. 435, has been overruled in so 
far as it holds that the provision ex- 
tends only to persons having some 
beneficial proprietary interest, the 
rule does not apply to the numerous 
members of an unincorporated body 
where the suit is in tort for libel). 

770 Barrett vy, Harris,51. Ont... Li. 
484, 69 DomLR 503. 
na Walker v. Sur, [1914] 2K. B 
9 

[a] Since it lays with the judge 
in each case to authorize such per- 
sons as he thinks fit to act as repre- 
sentatives, an order authorizing 
plaintiff to sue defendants named in 
the writ on behalf of all the mem- 
bers of an order will be set aside 
where it does not appear that the 
question of selecting proper persons 
as representatives. had been taken 
into consideration ‘by the judge. 
Walker v. Sur, [1914] 2 K. B. 930. 

79. Ward v. Benson, 3 Ont. L. 199, 
1 OntWR 24. 

80. See supra § 72. 

81. Lawrence v. Schaefer, 19 Misc. 
239, 42 NYS 992; Mead v. Mitchell, 5 
AbbPr.92 [aff 17 N. Y. 210]. 

82. Cross references: 

Abatement for nonjoinder see Abate- 

ment and Revival §§ 201, 202. 
Bringing in new parties see infra § 

227 et seq. 

Defects and objections see infra §§ 

890-411, 433-450. 


*By HENRY H. SKYLES (§§ 141-183). 


51 Ont. L.! 


Dismissal or nonsuit for nonjoinder 
see Dismissal and Nonsuit § 102. : 

Excusing nonjoinder of parties see 
Pleading [381 Cyc 104]. 

Failure to join defendants as author- 
izing vacation of judgment see 
Judgments § 505. 

Garnishment of funds belonging to 
joint defendants see Garnishment 
§§ 123-131. 

Intervention by trustee in bankruptcy 
see Bankruptcy §§ 239-244 

Involuntary dismissal as to one or 
more ast tN pi Nie see Dismissal 
and Nonsuit § 8 

Joinder and auliteiie of causes of ac- 
tion see Actions §§ 188-307. 

Joinder of parties in particular ac- 

tions or proceedings: 

By or against: 

Association see Associations §§ 
118-122. 

Bank officer see Banks and Bank- 
ing § ¢ 

Carrier for personal injuries see 
Carriers § 1406. 

Soeens carrier see Carriers § 


Corporate officer see Corpora- 
tions § 1940. 
core eD see Corporations § 


Cotenant see Joint Tenancy § 28; 
eae in Common [38 Cye 


Guardian or ward see Guardian 
and Ward §§ 443-446. 

Heir or distributee see Descent 
and Distribution § 198. 

Husband or wife see Husband 
and Wife §§ 731-740. 

Meee see Insane Persons 


Landlord or tenant see Landlord 
and Tenant §§ 707, 1011, 1334, 
1562, 1784. 

Municipal corporation see Munic- 
ipal Corporations §§ 635, 1989, 


2618, 3512-3515, 3756, 4263, 
4608. 
aie can, or agent see Agency §§ 
Bp Se see Receivers [34 Cyc 
Riparian owner see Waters [40 
Cyc 584]. 


State or officer thereof see States 
[86 Cye 921]. 
Surety see Principal and Surety 
[82 Cyc 125, Bale 
Trustee or cestui que trust see 
Trusts [39 Cyc 457]. 
For: 
Accounting by: 
Attorney see Sra aa and Cli- 
ent §§ 246-274 
Guardian see Guardian and 
Ward §§ 379, 380. 


68 [47 C.J.] 


a. At Common Law**—(1) In General. 
law, in order that there may be a joinder of de- 
fendants, there must be a joint obligation or joint 
liability on the part of such defendants.** 
the obligations or liabilities of several persons are 
separate and distinet, they cannot be joined as de- 
fendants,*° as where the liability of one arises from 


Joinder of parties in particular ac- 
tions or proceedings:—Continued 
For:—Continued 

Fae re ws see Assault and Battery 
§ 61. 

Assignment of dower see Dower 
§§ 310-316. 

Breach of: 
Contract of sale see Vendor and 

Purchaser [39 Cyc 2094]. 

Covenant see Covenants § 189. 

Causing death see Death § 127. 

Conspiracy see Conspiracy § 187. 

Contribution see Contribution § 
30. 

Conversion see Trover and Con- 
-version [38 Cyc 2054 et seq]. 

Divorce see Divorce § 235. | 

Equitable relief against judg- 
ment see Judgments § 759. 

False imprisonment see False 
Imprisonment § 122. 

Forcible entry and detainer see 
Cee Entry and Detainer §$§ 

4. 


oa see Fraud § 143 
Injunction see Injunctions § 490. 


Injuries: 
‘ By electric current see Elec- 
tricity § ; 
By servant see Master and 


Servant § 1573. 

From defect or obstruction in 
street or public way see Mu- 
nicipal Corporations § 1989. 

To animal by other animal see 
Animals § 354. 

To servant see Master 
Servant § 1153. 

Libel and slander see Libel and 
Slander §§ 322, 323. 

Malicious prosecution see Mali- 
cious Prosecution § 115. 

Money had and neasived see Mon- 
ey Received § 6 

Money paid see Nee: Paid § 20. 

Nuisance see Nuisances § 453. 

Penalty for violation of liquor 
laws see Intoxicating Liquors 
§ 417 note 80 [b] (38). : 

Quieting title see Quieting Title 
[32 Cye 1348]. 

Reformation of instrument see 
Reformation of Instruments 
[34 Cye 970]. ~ 

Sale of decedent’s estate see Ex- 
ecutors and Administrators §§ 
1493-1495. 

Trespass: 

In general see Trespass [38 
Cyc 1038 et seq]. 

By animal see Animals § 455. 

On mine see Mines and Miner- 
als § 453 

In: 


Admiralty proceeding 
miralty §§ 151, 152. 
Ejectment see Ejectment §§ 98— 


and 


see Ad- 


104 
Equity see Equity §§ 309, 329- 
333, 444-451 


Interpleader see Interpleader § 
31. 


Justice’s court Be Justices of the 
Peace §§ 147-149 
Mandamus proceeding see Man- 
damus §§ 554-558. 
Quo warranto proceeding see Quo 
Warranto [32 Cyc 1447]. 
Of: 


Assignor in action by assignee 
see Assignments §§ 211-216. 
Executor or administrator in ac- 
tions between others see Exec- 
utors and Administrators §§ 

1981, 19838-2046. 
Guardian in action by others see 
Guardian and Ward §§ 444, 446. 
Infant in action between others 
see Infants §§ 258, 259. 


PARTIES 


At common 


Where 


Joinder of parties in particular ac- 


tions or proceedings:—Continued 
Of:—Continued | ; 
Municipality in action between 


others see Municipal Corpora- 
tions § 4682. 
On: 
Bill or note see Bills and Notes 
§§ 1110-1119. 
Bond: 
Sake see Bonds §§ 159- 
t 


(O}EH 

Administration see Execu- 
tors and Administrators § 
2632. 

Appeal see Appeal and Er- 
ror § 3426 

Guardian see Guardian and 
Ward §§ 532-534. 

Municipal contractor see Mu- 
nicipal Corporations § 
4263. 

Officer see Sheriffs and Con- 
stables [35 Cyc 1974]. 
Cashier’s check see Banks and 

Banking § 562. 
Guaranty see Guaranty § 177. 
spe eae policy see Insurance § 
1) 


Judgment see Judgments §§ 1546, 
1584. 


Recognizance see Recognizances 
[34 Cyc 560]. 

Scire facias to revive judgment 
see Judgments § 1042. 

Adkog 

Cancel: 

Instrument see Cancellation of 
Instruments §§ 132-141 

Marriage settlement see Hus- 
band and Wife § 232. 

Compel: 

Reissue or reéxecution of lost 
instrument see Lost Instru- 
ments § 16. 

Satisfaction of judgment see 
Judgments § 1546. 

Confirm or try tax title see Taxa- 
tion [37 Cye 1512] 

Correct administrator’s account 
see Executors and Administra- 
tors § 2497. 

Enforce: 

Liabilities and charges against 


wife’s separate estate see 
Husband and Wife § 73 
Liability of stockholder see 


Corporations §§ 1730-1734. 
Mechanic’s lien see Mechanics’ 
Liens §§ 545-560. 
Orders of interstate commerce 
commission see Commerce § 


201. 
Rights of purchaser and mort- 
gagee of homestead see 


Homesteads § 331. 
Enjoin enforcement of tax see 
Taxation [37 Cyc 1273]. 
Establish and enforce trust see 
Trusts [39 Cyc 616]. 
Establish and restore lost in- 
Peake see Lost Instruments 


Foreclose: 

Chattel mortgage see Chattel 
Mortgages § 541. 

Mortgage in general see Mort- 
gages § 1584. 

Vendor’s lien see Vendor and 
Purchaser [89 Cye 1857 et 
seq.] 

Open or vacate sale of decedent’s 
estate see Executors and Ad- 
ministrators § 1674. 

Recover purchase money see Ven- 
dor and Purchaser [39 Cye 
1952]. 

Set aside fraudulent. conveyance 
a eerie Conveyances §§ 

—6438. 


. Misjoinder 


\ OF§§ 141-142 


contract, and that of the other from a tort.°® 

[§ 142] (2) In Actions on Contract’’—(a) On 
Distinct Contracts. 
distinet contracts or obligations, although with the 
same person or set of persons, cannot be joined as 
defendants in one action at common law, but each 
must be sued separately ;** 


Persons liable on several and 


and this rule is not 


Joint or separate pleas or answers of 
vod Fongente see Pleading [31 Cyc 


138]. 

Liability for costs of joint defend- 
ants see Costs §§ 200-206. 

and objections 

see infra §§$ 433-450. 
Misjoinder of causes of action see 

Actions § 205. 

Nonjoinder and phlegtions thereto 
see infra §§ 390-41 

Peremptory a et od of jurors by 
codefendants see Juries §§ 463, 468. 

Right to costs as betaeen joint de- 
fendants see Costs §§ 177-184. 

Striking out one of several codefend- 
ants see infra § 307. 

Voluntary dismissal as to one or more 
codefendants see Dismissal and 
Nonsuit §§ 37-49. 

83. Under code procedure see in- 
fra §§ 148-164. 

84. Robinson v. Wareham, 2 Gray 
(Mass.) 315; Murphy v. Bidwell, 52 
Mich. 487, 18 NW 230; Rogers v. 
Heath, 48~ Mich. - 583, 12 NW (862; 
Langhorne v. Richmond R. Co., 91 Va. 
369, 376, 22 SE 159; Osborne v. Har- 
per, 5 East 225, 102 Reprint 1056. 

“Tf an action at law be brought 
against two or more persons, it must 
appear from the declaration that the 
contract or tort upon which it is 
brought is a joint contract, or a joint 
LOLCL Langhorne y. Richmond R. 
Co., supra: 

In action on joint: 

Contract see infra § 148. 

Tort see infra § 146. 


thereto 


85. Baltimore, etc., R. Co. v. Gaul- 
ter, 60 Ill. A. 647 [réV on other 
grounds 165 Ill. 233, 46 NE 256]; 


Bennett v. Dean, 41 Mich. 472, 2 NW 
680; Langhorne v. Richmond R. Co., 
91 Va. 369, 22 SE 159. See Sadler v. 
Great Western R. Co., [1896] A. C. 
450, 455 (where the court, in referring 
to an action at common law, said: 
“Nobody would ever have dreamt of 
joining in the same action two de- 
fendants against whom he made sep- 
arate claims for damages’’). 

[a] Illustrations.—(1) A railroad 
company which is liable for an injury 
which it has committed cannot be 
Joined as defendant with another 
railroad company which is also liable ' 
for such injury, but only by reason of 


its consolidation with the former 
company. Langhorne v. Richmond 
R. Co., 91 Va. 369, 22 SH 159. —(@2) Tt 


is improper to join a clerk of court 
with his predecessor in a proceeding 
to require them to pay interest re- 
ceived by each respectively on a fund 
originally deposited with the first 
clerk and turned over to his succes- 
sor. Baltimore, etc., R. Co. v. Gaul- 
ter; 60 Ill A. 647 [rev on” other 
grounds 165 Ill. 233, 46 NE 256]. 

86. Hill v. Pardee, 143 Pa. 98, 22 
A 815. 

Joinder of causes of action at com- 
mon law see Actions §§ 212-217. 

87. Parties against whom contract 
may be enforced generally see Con- 
tracts §§ 821-825 

88. Ala.—Givens v. Western Bank, 
2 aut BO 


Seep Del.—Register v. Casperson, 3 Del. 


D. C.—People’s Nat. Bank v. Sa- 
ville, 25 App. 139. 

Iil.—Imperial Hotel Co. v. H. B. 
Claflin sGo., 175. DIL LS Sal NiB G0: 
Billow v. Miller, 194 Ill. A. 524; Bal- 
timore, etc., R. Co. v. Gaulter, 60 ur Ge 
A. 647 [rev on other grounds 165 Ill. 
233, 46 NE 256]. 

Ind. —Tourtelott v. 


Junkin, 4 
Blackf. 483. 


eet 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ae 


‘487, 18 NW 230; 


§§ 142-145] 


changed by a submission to arbitration which does 
not result in an award, but in a simple reeommenda- 
tion for the several obligors to perform their obli- 
gations in consequence of which partial perform- 
ance is actually made by each of the obligors. 

[§ 143] (b) On Same Contract®°— 
An action ex contractu may be maintained 
at common law against several defendants jointly 
only where there is a joint lability im all of them;°+ 
and where there is such a joint contract, as a general 
rule, all of the obligors must be sued jointly.°? A 
stranger to a contract, that is, one who is not bound 
cannot be joined as defendant with the 


tract. 


thereby, 


obligor in an action on such contract;°* 
order to constitute a misjoinder in such a ease, it 
is not‘necessary that the evidence should affirma- 
tively show that-one of the defendants did not join 
But although several parties 
originally were separately lable, if they enter into 
an agreement which converts their several liabilities 


in the contract.®? 


Me.—Taylor v. Pierce, 43 Me. 530; 

Stoddard v. Gage, 41 Me. 287. 
N. Y.—De Forest v. Parsons, 2 N. 
¥. Super 1483) Martiney.. Buck, +i 
Johns. 271. ie 
00S; 


fie Pa. 
Rowan v. Rowan, 29 Pa. 181. 


Va.—Garland v. Ellis, 2 Leigh (29 
Va.) 555; Mann v. Sutton, 4 Rand. 
(25 Va.) 253. 


W. Va.—Shore v. Lawrence, 68 W. 
Va; 220; 69 SE VoL. 

[a] Reason for rule.—‘“The fact 
that an obligee has forty-nine claims 
of the same nature and character 
against forty-nine different persons 
does not justify him in compelling 
those different persons to come into 
one suit, whether it be- at common 
law or in’equity, when there is noth- 


“ing else in common between the par- 


ties. There is no common interest in 
such a case, such as the law would 
recognize as a good ground for the 
prevention of a multiplicity of suits. 
On the contrary, there is grave dan- 
ger that such a combination of inde- 
pendent suits in one proceeding may 
entail far greater vexation, expense, 


-and annoyance than it could possibly 


prevent.” People’s Nat. Bank v. Sa- 
ville, 25 App. (D. CC.) 139, 142; 

b One who assumes the debt of 
another, without the knowledge of 
the creditor, cannot be sued-on the 
debt jointly with the debtor, al- 
though the issue of joint liability is 
not raised by a plea in abatement. 
Imperial Hotel Co. v. H. B. Claflin Co., 
075 Te 19551 NEN 610. 

g9. Stoddard v. Gage, 41,Me. 287. 

Effect of submission to arbitration 
generally see Arbitration and Award 
§§ 67-86. 

Operation and effect of award gen- 
erally see Arbitration and Award §§ 
389-419. 

90. On joint and several contract 
see infra § 145. 
pt ote code procedure see infra § 

91. D. C.—Boogher v. Roach, 25 
App. 324. 

Fla.—Hough v. State Bank, 61 Fla. 
290, 55 S 462, AnnCas1912D 1200. 

N. Y.—Enos v. Thomas, 4 HowPr 
48; Manahan y. Gibbons, 19 Johns. 


109, 427. 

Pa. ani290 Pastas: 

Va.—Langhorne v. Richmond R. 
Co;,791 9Val. 369,722 SE) 159. 

[a] Rule applied.—Where one who 
has possession of personal property 
claimed by another sells a portion of 
the same to a third person, claimant 


cannot maintain a joint action of as- 


sumpsit against the seller and pur- 
chaser as there is no joint liability. 
Rowan v. Rowan, 29 Pa. 181. 


92. See infra § 169. 
93. Mass.—Stearns v. Foote, 20 
Pick. 432. 


Mich.—Murphy v. Bidwell, 52 Mich. 
Lee v. Bolles, 20 


f 


PARTIES 


aa. Joint Con- 


alone.®’ 


and in 


several obligors 


separately.” 


ee 46. 
J.—Fairchild v. Llewellyn Real- 
ty Goi 82 N. J. L. 428, 82 A 924. 
M.—Straus v. Finane, 3 N.'M. 
260. "5 P 729. 

Pa.—Norris v. Maitland, 9 Phila. 7. 

[a] TIllustrations.—(1) Where A 
sells B wool to be clipped from his 
sheep and his son’s sheep, B must 
sue A alone on such contract, al- 
though it contains provisions as to 
the care to be taken of the son’s 
sheep, and the son in fact signs the 
contract. Stearns v. Foote, 20 Pick. 
(Mass.) 432. (2) A member of a 
mutual aid society who sues it in as- 
sumpsit to recover back money paid 
cannot join two members having no 
joint functions with the society as re- 
ceivers of the money. Murphy v. 
Bidwell, 52 Mich. 487, 18 NW _ 230. 
(3) Assumpsit against two cannot be 
sustained on an instrument under 
seal, signed by one, containing no 
agreement to bind the other. Norris 
v. Maitland, 9 Phila. (Pa.) 7. (4) A 
joint action against two persons is 
not maintainable upon proof that one 
signed a special agreement, and the 
other, on the same day, agreed “for 
value received to become secu- 
rity for the performance of the fore- 
going contract.” Lee v. Bolles, 20 
Mich. 46, 47. 

[b] Misjoinder.—If one sues two 
as contractors, and proves that one 
defendant made the contract, but 
fails to prove that the other made it, 
there is a misjoinder of defendants. 
Fairchild v. Llewellyn Realty Co., 82 
N. J. L. 428, 82 A 924. 

94. Fairchild v. Llewellyn Realty 
Co., supra. 


95. Chicago, ete., R. Co. v. Chica- 


go, 183 Ill. 341, 55 NE 648 [aff 83 Ill. 
A. 233). 
[a] Tllustration.—Where two rail- 


roads were authorized to maintain 
viaducts over a street on condition 
that each company should indemnify 
the city for ‘all damages’ caused 
thereby, and subsequently, in a joint 
contract with the city, the railroads 
denied liability for land damages, but 
agreed that the question of their lia- 
bility should be determined by ju- 
dicial proceedings, and if, on final 
judgment, they should be adjudged 
liable, they would pay; while the 
railroads’ liability previous to the 
contract was several, the city, under 
the contract, was entitled to sue both 
in a joint action to determine their 


liability. Chicago, etc., R. Co. v. Chi- 
cago, 183 Ill. 341, 55 NE 648 [aff 83 
TA RAG E23 Sul 


96. Several contracts generally see 
Contracts §§ 553-556. 

Under codes and practice acts see 
infra § 1538. 

97. U. S.—Oliver v. Gilmore, 52 
Fed. 562. 
ype Pee v. Canfield, 3 Conn. 


[47 C.J.] 69 


into a joint contract, they may be joined as defend- 
ants in an action on such contract. 

[§ 144] bb. Several Contract.°° 
tract entered into by several obligors is so framed 
co that they are bound severally only, each obligor 
being responsible only for his own acts or obliga- 
tions, they cannot be sued jointly at common law, 
but the action must be against each obligor separate- 
ly,°? and if one of them dies, a separate action may 
be brought against his personal representative 


95 


Where a con- 


Alternative liability. Where one or the other of 
two persons is liable on the contract, but not both 
jointly, they cannot be joined as defendants.°® 

[§ 145] cc. Joint and Several Contracts.+ 


Where 
bind themselves both jointly and 


severally, the obligee, at common law, may at his 
election sue all of the obligors jointly or each one 
He must, however, sue all jointly or ~ 
each separately; 


he cannot sue an intermediate 


Fla.—Hough v. State Bank, 61 Fla. 
290, 55 S 462, AnnCas1912D 1200. 

Ill.—Kelly v. Kellogg, 79 Ill. 477; 
Kimmel v. Shultz, 1 Ill. 169. 

K i . Devine, 2 T: B. Mon. 
124; Brown v. Warner, 2 J. J. Marsh. 
37; McBean v. Todd, 2 Bibb 320. 

Me.—Taylor v. Pierce, 43 Me. 530; 
Stoddard v. Gage, 41 Me. 287; Howe 
v. Handley, 25 Me. 116; Walker v. 
Webber, 12 Me. 60. 
ee eee v. Cooper, 10 Pick. 

N. Y.—De Forest v. Parsons, 2 N. 
Y. Super. 148; Ludlow v. McCrea, 1 
Wend. 228; Martin y. Buck, 11 Johns. 
2015 Livingston vy. Tremper, 11 
Johns. 101; Tom vy. Goodrich, 2 
Johns. 213; Ernst v. Bartle, 1 Johns. 
Cas. 319. 

Pa.—Mintz v. Tri-County Natural 
Gas -Co.,. 259) Pa. 477, 482, 103% Al 285 
yee Cyc]; Rowan v. Rowan, 29 Pa. 181. 

Vt.—Cunningham Vv. Orange, 74 Vt. 
115, 52 A 2169. 
Va.—Jenkins v. Hurt, 2 Rand. (23 


Va.) 446. 

Eng.—Gibson v. Lupton, 9 Bing. 
297, 33 ECL 588, 131 Reprint 626. 

[a] Illustrations.—(1) Where A 


and B, in consideration of a permit 
from C, D, and E, tenants in common 
of a tract’ of land, to cut off timber, 
give their notes to them severally,— 
to each in proportion to his interest 
in the land, they cannot bring an ac- 
tion against C, D, and EK, as joint de- 
fendants to recover back a portion of 
the amount for a failure of considera- 
tion. Taylor v. Pierce, 43 Me. 580. 
(2) Where a contractor who had tak- 
en a contract to erect a building, and 
given security for the performance of 
his contract, ascertained that he 
could not complete the work; and, 
on notice thereof being given to his 
surety, an agreement was made, be- 
tween the contractor and his surety 
on the one side and the owner of the 
building on the other, by which the 
owner agreed to pay such bills for 
materials which might be purchased 
by the contractor with which to com- 
plete his contract, as should be certi- 
fied by the contractor, the surety, and 
the architect, on the. ’suaranty of the 
surety to reimburse him for such 
payments, this contract did not cre- 
ate any joint liability as between the 
contractor and owner, and that no 
joint action on it could be main- 
tained against them for materials 
RUE nee eas Kelly v. Kellogg, 79 Ill. 

98. See Executors and Administra- 
tors § 2027. 

99. Kadish v. Bullen, 10 Ill. A. 566. 

1. Joint and several contracts 
generally see Contracts §§ 565-569. 

Under codes and practice acts see 
infra § 159. 

2. U.S.—Minor v. Mechanics Bank, 
I wPet.146, 7 Wu. .ed. 473 iWraillkert ws 
Windsor Nat. Bank, 56 Fed. 76; De- 
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number jointly without suing all.® 


of one party to a joint and several contract, a sepa- 
rate action may be brought against his personal 
representatives,* or against the survivors without 


joining the personal representative 
obhigor.® 


ceased obligor.® 


[§ 146] (3) In Actions for Tort’—(a) Joint Tort. 
A joint tort® is essential to the joinder of several 
persons as defendants in an action for tort.® 


loach v. Dixon, 7 F. Cas. No. 3,775, 
Hempst. 428. 

Conn.—Monson v. Drakeley, 40 
Conn. 552, 16 AmR 74; Carter v. Car- 
ter, 2 Day 442,.2 AmD 113. 

Ga.—Poullain v. Brown, 80 Ga. 27, 
5 SE 107. 

Ill.—Peo. v. Harrison, 82. Ill. 84; 
Cummings v. Peo., 50 Ill. 132; Pogue 
ve, Clark, 25 “Ill. 333; Taylor v. Rose- 
hill Cemetery Co., 210 Ill. A. 209; 
Peo. v. Jamison, 141 Ill. A. 406; Kas- 
per v. Peo., 132 Ill. A. 1; Scanlon v. 
Peo., 95 Ill. A. 348; Swigart v. Weare, 
37 Ill. A. 258. 

Ind.—Palmer v. Crosby, 1 Blackf. 

63 Me. 


139: 

Me.—Turner v. Whitmore, 

526; Bangor Bank v. Treat, 6 Me. 
207, 19 AmD 210; Harwood v. Rob- 
erts, 5 Me. 441. 

Md.—Merrick v. Metropolis Bank, 
8 Gill 59. 

Mass.—Colt v. Learned, 118 Mass. 
380; Hemmenway v. Stone, 7 Mass. 
58, 5 AmD 27. 

N. J.—Melick v. Foster, 64 N. J. 
L. 394, 45 A 911 [aff 64 N. J. L. 722, 46 
A 1100). 

N. Y.—Van Tine v. Crane, 1 Wend. 
524. 

Pa.—Mintz v. Tri-County Natural 
Gas Co., 259 Pa. 477, 482, 103 A 285 


[cit Cyc]. 
Tenn.—Morris Vv. McAnally, 3 


Coldw. 304; Claiborne v. Goodloe, 
Cooke 391; Greer v. Miller, 2 Overt. 
187. 


Vt.—Claremont Bank v. Wood, 12 
Vt. 252; Wright v. Hicks, Brayt. 22. 

Va.—Leftwich v. Berkeley, 1 Hen. 
& a (11 Va.) 61. 

Eng.—Enys v. Donnithorne, 2 Burr. 
1190, 97 Reprint 782; Constable v. 
Clobery, Poph. 161, 79 Reprint 1259; 
Streatfield v. Halliday, 3 T. R. 779, 
100 Reprint 855. 

“On a covenant which is joint and 
several, the covenantors may be sued 
jointly for any act that is a breach 
of the covenant, though done by one; 
and where it is several as well as 
joint, either may be sued for any act 
done which would be a breach of the 
covenant as a joint covenant.” Me- 
lick v. Foster, 64 N. J. L. 394, 398, 45 
A 911 [aff 64 N. J. L. 722, 46 A 1100]. 

[a] Concurrent remedies.— ‘When 
a contract is joint and several there 
are two distinct remedies upon it; 
one by a joint action against all; 
the other by a several action against 
each. The pendency of an action 
against all on the joint liability in 
no wise affects the right of action 
against each on the several liability; 
and cannot be pleaded in abatement 
of such several suit by one of the 
several promisors.” Turner v. Whit- 
more, 63 Me. 526, 528. 

Dismissal or discontinuance as to 
one or more of joint and several de- 


fendants see Dismissal and Nonsuit 
§ 40. 

3. U. S.—Minor v. Mechanics 
Bank, 1 Pet. 46, 7 L. ed. 47; Deloach 


v. Dixon, 7 F. Cas. No. 3,775, Hempst. 
428. 

Ill.—Cummings v. Peo., 50 Ill. 132; 
Peo v. Jamison, 141 Ill. A. 406; Scan- 
Jon v. Peo., 95 Ill. A. 348; Swigart 
v. Weare, 37 Ill. A. 258. 

Ind.—Palmer v. Crosby, 1 Blackf. 
139. 

79 Me. 172,J 


But a joint action cannot be maintained 
against the survivors and representatives of the de- 


PARTIES 


Upon the death 


of the deceased 


me [§§ 145-146 


the fact that a joint tort has been committed does 
not require that all of the joint tort-feasors shall 
be joined as defendants,!° as in the case of the obli- 
gors to a joint contract;!1 for it is a well settled 
common-law rule that, where an injury is caused 
by the tortious act or acts of two or more persons, 
each contributing thereto as a joint tort-feasor, their 


liability therefor is regarded as both joint and sey- 


But 


8 A 553; Bangor Bank v. Treat, 6 Me. 
ZOO eA TOD ee LOT Harwood v. Rob- 
erts, 5 Me. 441. 

Md.—Merrick v. Metropolis Bank, 


sue any number 


8 Gill 59. 

Mich.—Fay v. Jenks, 78 Mich. 312, 
44 NW 380; Winslow v. Herrick, 9 
Mich. 380. 


on Y.—Van Tine vy. Crane, 1 Wend. 

Vt.—Claremont Bank v. Wood, 12 
Vt. 252. 

Eng.—Streatfield v. Halliday, 3 T. 
R. 779, 100 Reprint 855. 

4 See Executors and Administra- 
tors § 2027. 

5.. Harwood v. Roberts, 5 Me. 441; 
Tecan v. Goodloe, Cooke (Tenn.) 
391 


Death of one or more of several de- 
fendants as ground for abatement or 
revival see Abatement and Revival 
§§ 269-278. 

6. See Executors and Administra- 
tors § 2027. 

7. In particular actions see As- 
sault and Battery § 61; Death § 127; 
False Imprisonment § 122; Libel and 
Slander §§ 322, 323; Malicious Pros- 
ecution § 115; Negligence §§ 624, 625, 
Trover and Conversion [38 Cyc 2055]; 
and other tort titles. 

Under codes and practice acts see 
infra § 160. 

8. What constitutes joint tort see 
Torts [38 Cyc 483]. 

9. Ala.—Powell v. 80 
Ala. 51. 

Fla.—Standard Phosphate Co. v. 
Lunn, 66 Fla. 220, 63 A 429; Symmes 


Thompson, 


v. Prairie Pebble Phosphate Co., 66 
Fla./27, 6380S) 1. 
Ma. — Diamond State Tel. Co. v. 


Blake, 105 Md. 570, 66 A 631 

Mich.— Wienskawski v. Wisner, 114 
Mich. 271, 72 NW 177. 

Tenn.—Swain v. Tennessee Copper 
Co., 111 Tenn. 430, 78 SW 98. 

Va.—Langhorne v. Richmond R. 
Co:, 91 Valt3i69, 922" SiH a59% 

{a] Joinder held proper.—Where an 
attorney for a plaintiff in execution 
placed in the hands of a constable 
the execution and in the hands of an 
agent a chattel mortgage lease, and 
the three took possession of the en- 
tire stock of goods of defendant in 
execution, and the amount of the 
mortgage was tendered to each of 
them, but the nonexempt property 
was sold under the execution before 
the hour advertised, and the three set 
apart and held the exempt property 
under the mortgage, a joint action 
could be maintained against them, as 
they were joint trespassers. Wien- 
skawski v. Wisner, 114 Mich. 271, 72 
NW 177. 

10. See cases infra note 13; 
infra § 172. 

11. See infra § 169; 
fra this note. 

[a] Distinction based on form of 
action.—(1) “I agree to the dis- 
tinction taken between actions of 
tort and contract; that in the former 
the parties may be separately sued, 
but that in the latter all must be 
joined if the defendant plead in 
abatement.” Bristow v. James, 7 T. 
R. 257, 259, 101 Reprint 962. (2) 
If A receives money to the use of B, 
and turns it over to C, B cannot main- 
tain a joint action against A and C 
for money had and received, for the 


and 


and cases in- 


eral,!? and plaintiff may, at his election, sue any one 
of the several joint wrongdoers separately, or he may 


or all of them jointly,!*® although 


~. 

reason that they did not jointly re- 
ceive the money. If the form of the 
action were trover, the same objec- 
tion would not apply. Simmons v. 
Spencer, 9 Fed. 581, 3 McCrary 48. 

12. See Torts [38 €yc 483 et seq]. 

13. U. S.—Sessions v. Johnson, 95 
U. S. 347, 24 L. ed. 5965 Kilkenney v. 
Bockius, 187 Fed. 382 (Rhode Island); 
McDonald v. McAdams, 151 Fed. 781. 

Ala.—Birmingham v. Hawkins, 196 
Ala..127, 72 S 25; Henry v. Carlton, 


113 Ala. 636, 21 S 225; Powell» v. 
Thompson, 80 Ala. 51; Smith v. 
Gayle, 58 Ala. 600. 

Py area Ss v. Overby, 12 Ark. 


Fla.—Standard Phosphate Co. 
Lunn, 66 Fla. 220, 63 S 429. 

Til. ” —Tandrup v. Sampsell, 234 Ill. 
526, 85 NE 331, 17 LRANS 852; Uni- 
on 'R etc. Co. v. Shacklet, 119 Ill. 
232, 10 NE 896; Peoria v. ‘Simpson, 
110 Jill. 294, 51 AmR 683; Wabash, 
ete., R. Co. v. Shacklet, 105 Ill. 364, 
44 AmR 791; Callaghan v. Myers, 89 
Ill. 566; Olsen’ v. Upsahl, 69 Ill. 273; 
Winslow v. Newlan, 45 Ill. 145; 
Lynch. v.- Chicago, 152— 11]. A. 160; 
Birch v. Charleston Light, ete., Co., 
113 Ill. A. 229; Boyle v. Illinois Cent. 
R. Co., 88 Ill. A. 255; Johnson v. Cun- 
ningham, 56 Ill. A. 593; ‘Fisher v. 
Cook, 238 Ill. A. 621 [aff¥125 Ill. 280,- 
17 NE 763). 

3 Blackf._ 


He ie ace v. 
pane Tew a ery v. Graham, 7 B. Mon. 

Me.—Allison v. Hobbs, 96 Me. 26, 
51 A 245; Turner v. Whitehouse, 68 
Me. 221. 

Md.—Diamond State Tel. Co. 
Blake, 105. Md. 570, 66 A 631. 

Mass.—Adams y. Collins, 196 Mass. 
422, 82 NE 498; Oulighan v. Butler, 
189 Mass. 287, 15 NE 726; Corey v. 
Havener, 182 Mass. 4.2.50, 65 NI 69; 
Case v. Minot, 158 Mass. Di aoe NE 
700,220 LRA 536: Lyman v. Hamp- 
shire County,, 140 Mass. 311, 3 NE 
211; Bryant v. Bigelow Carpet Co., 
131 Mass. 491; Churchill v. Holt, 127 
Mass. 165, 34 AmR 355; Hawkes- 
worth v. Thompson, 98 Mass. Iie 93 
AmD 1387; Milford v. Holbrook, 9 
Allen 17, 85 AmD 735; Stone v. Dick- 
inson, 5 "Allen 29, 81 AmD 727; Cham- 
berlin v. Shaw, 18 Pick. 278, 29 Am 

. Withington NA Eveleth, 7 
106; Sumner v. Tileston, 4 
Pick. 308; Patten v. Gurney, 17 Mass. 
182, 9 AmD 141. 

Mich. —Donlin v. Detroit United R. 
Co., 198 Mich. 327, 164 NW 447: 
Pruner vy. Detroit United R. Co., 173 
Mich. 146, 139 NW 48; Richard v. 
pene etc., R. Co., 129 "Mich. 458, 89 

NW 52; McBride v. Scott, 125 Mich. 
517, 84 NW 1079; Wienskawski. v. 
Wisner, 114 Mich. 271, 72 NW 177. 

Miss. Tlinois Cent. R. Co. v. Har- 
ris, 85 Miss. 15, 38 S .225. 

IN. Ed: Page v. Parkér, 40 N. H. 47. 

N. J.—Matthews v. Delaware, etc., 
RAtCow 5 GN sede G Lino 4) 27 A 919, 22 
LRA 261; Jenne v. Sutton, 43 N war L. 
257, 39 AmR 578; Brokaw v. New 
Jersey Rete Co., S2N Jip Wane 28" 
90 AmD 659. 

N. Y.—Jarvis v. Blennerhasset, 18 
Wend. 627; Williams v. Sheldon, 10 
Wend. 654; Orange County Bank v. 
Brown, 3 Wend. 158; Guille v. Swan, 
19 Johns. 381, 10 AmD 234; Low v. 


Ve 


Slocum, 


Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a 


§§ 146-147] 


there may exist a difference in the degree of the 
misconduct or liability,t* or of the amount of evi- 
dence necessary to establish the lability of each.?® 
This rule applies, although the several persons act 


independently, if their wrongful 


causing the injury;!® and a joinder of defendants, 
in such a case, may be made regardless of a statutory 
provision that, when in doubt, plaintiff may join 
two or more defendants with the view of ascertain-~ 


ing which, if either, is hable.+? 


[§ 147] (b) Several and Distinct Torts.1* Where 


the torts committed by the several 


separate and distinct, without any concert of ac- 
tion or community of responsibility between them, 
their liabilities are several only,t® and they cannot 
be joined as defendants in an action for the injuries 


Mumford, 14 Johns. 426, 7 AmD 469; ) 


Bishop v. Ely, 9 Johns. 294; Thomas 
v. Rumsey, 6 Johns. 26. 
N. C.—Graham y. Houston, 15 N. 


C. 232. 

Pa.—Carlisie v. Brisbane, 113 Pa. 
544, 6 A 372, 57 AmR 483; Huddles- 
ton v. West Bellevue, 111 Pa. 110, 2 
A 200; North Pennsylvania R. Co. v. 


Mahoney, 57 Pa. 187; Little Schuyl- 
kill Nav., etc., Co. v. Richards, 57 Pa. 
142; 98 AmD 209; Klauder v. Mc- 
Grath), sson8iPa. 28, e8> vAmeD: 1329; 
Merkle vy. Schwoyer, 1 Woodw. 291. 
R. I.—Young vy. Aylesworth, 35 R. 
I. 259, 86 A 555; Cole v. Lippitt, 22 R. 
I. 31, 46 A 43; Parmenter v. Barstow, 
21 R. I. 410, 43 A 1035. 
Tenn.—Swain v. Tennessee Copper 
Go:;, 111 Tenn. 430, 78 iS Wi 193: 
Vt.—Brown v. Fairhaven, 47 Vt. 
386; Peckham y. Burlington, Brayt. 
134; Harris v. Huntington, 2 Tyler 
129, 4 AmD 728. 
Va.—Riverside Cotton 
Lanier, 102 Va. 148, 45 SE 875; 
Mullin v. Church, 82 Va. 501. 
W. Va.—Day v. Louisville Coal, 
ete:, Co., 60 W. Va. 27, 53 SEH 776,°10 
LRANS 167: i 
Eng.—Davey  v. 


Mills’ v. 
Mc- 


Chamberlain, 4 


Esp. 229, 170 Reprint 701; Bristow 
VV James, « TR. 257, 101 Reprint 
S6cn) Mitchell) va Tarbutt, => tT. UR. 


649, 101 Reprint 362, 1 ERC 183. 

[a] Statement of rule.—‘‘When a 
tort is committed by two or more 
persons jointly, by force directly ap- 
plied, or in the pursuit of a common 
purpose or design, or by concert, or in 
the advancement of a common inter- 
est, or as the result and effect of 
joint concurrent negligence, there is 
no doubt but that all the tortfeasors 
are jointly and severally liable for all 
the damages done the injured party, 
and that these damages may be re- 
covered in joint or several actions.” 
Swain v. Tennessee Copper Co.,, 111 
Tenn. 430, 438, 78 SW 93, 94. 


| disconnected and the 


[b] There is no misjoinder of de- 
fendants, where the petition contains 
a several count against each, and a 
joint count charging both with joint 
negligence. Pruner v. Detroit United 
R. Co., 173 Mich. 146, 139 NW 48. 

Joint and several liability for torts 
generally see Torts [38 Cyc 483 et 


seq]. : 
14. Swain v. Tennessee Copper 
Co., 111 Tenn. 430, 78 SW 93; River- 


side Cotton Mills v. Lanier, 102 Va. 
148, 45 SE 875. And see cases supra 
note 13. 

15. Riverside Cotton Mills v. La- 
nier, supra. 

16.. U. S.—Simmons vy. Spencer, 9 
Fed. 581, 3 McCrary 48, 

Me.—Allison v. Hobbs, 96 Me. 26, 
51 A 245. 

Mass.—Lyman v. Hampshire Coun- 
ty, 140 Mass. 311, 3 NE 211; Bryant 
v. Bigelow Carpet Co., 131 Mass. 491; 
Churchill vy. Holt, 127 Mass. 165, 34 
AmR 3855; Hawkesworth v. Thomp- 
son, 98 Mass. 77, 93 AmD 137; a. | 


v. Dickinson, «Allen 29, 81 AmD 727. 
N. J.—Matthews v. Delaware, etc.,; 


o 
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acts coneur in 


ciples that 
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caused thereby,?° even though the injuries may have 
been precisely similar in character and inflicted at 
the same time,2! and even though the tort of one 
might be such that without it the neglect of duty 
charged upon the other would not have followed.” 
This rule applies notwithstanding a statute provid- 
ing for the joinder of defendants, but the general 
tenor of which recognizes the fundamental prin- 
independent tort-feasors 


cannot be 


joined for different and distinct torts charged to 


each.” 
wrongdoers are 


Cope GuNa Je la O42 (Ae Od Opes aeduey AL 
261; Newman v. Fowler, 37 N. J. L. 


Pa.—Boyd v. Philadelphia Ins. Pa- 
trol, 113 Pa. 269, 6 A 536; Klauder v. 
McGrath, 35 Pa. 128, 78 AmD 329. 
Jahre geknem vy. Burlington, Brayt. 

W. Va.—Day v. Louisville Coal, 
LC O, FOO BW Viaade ioe Done Ln GOg ko 
LRANS 167. 

[a] Other statement of rule.—‘If 
such persons acting independently, 
by their several acts directly con- 
tribute to produce a single injury, 
each being sufficient to have caused 
the whole, and it is impossible to dis- 
tinguish the portions of injury caused 
by each, they are then joint tort-feas- 
ors within the rule, and may be sued 
either jointly or severally at the 
election of the plaintiff.”” Allison v. 
Hobbs, 96 Me. 26, 29, 51 A 245. 

[b] Separate duties.—‘‘When each 
of two or more persons owes to an- 
other a separate duty which each 
wrongfully neglects to perform, then, 
although the duties were diverse and 
negligence of 
each was without concert, if such 
several neglects concurred and united 
together in causing injury, the tort 
is equally joint and the tort-feasors 
are subject toa like liability.” Matth- 
ews v. Delaware, etc., Co., 56 N. J. 
Li. 34, 36, 27 A 919, .22 LRA 261. 

oat Kilkenney v. Bockius, 187 Fed. 
382. : 

18. Several liability for torts in 
general see Torts [38 Cyc 484]. 

19. See Torts [38 Cyc 484]. 

20. U. S.—Dastervignes v. U. S., 
122 Fed. 30, 58 CCA 346. 

Ala.—Powell v. Thompson, 80 Ala. 
51; Larkins v. Eckwurzel, 42 Ala. 
322, 94 AmD 651. 

Conn.—Russell  v. 
Conn. 206. 

Fla.—Standard Phosphate Co. v. 
Lunn, 66 Fla. 220, 63 S 429; Symmes 
v. Prairie Pebble Phosphate Co., 66 
Fla. 27, 635: 1 

Ill.—Equitable Powder Mfg. Co. v 


Tomlinson, 2 


Cleveland, ete., R. Co., 155 Ill. A. 265 
[aff 246 I1].'582, 92 NE 979]. 

Ky.—Hawkins v. Phythian, 8 B. 
Mom, ob; Kersuson “v.. Terry, LB: 
Mon. 96 


Me.—Allison v. Hobbs, 96 Me. 26, 51 
A 245. 

Mass.—Dickey v. Willis, 215 Mass. 
292, 102 NE 336. 

Mich.—Strawbridge v. Stern, 112 
Mich. 16, 70 NW 381. 

N. Y.—Franklin F. Ins. Co. v. Jen- 
kins, 3 Wend. 130. 

Pa.—Sturzebecker v. Inland Tract. 
Conse 1s Paw Lb6, 60 LA 583% Boyd vv. 
Philadelphia Ins. Patrol, 113 Pa. 269, 
6 A 536; Eckman v. Lehigh, etce., 
Coal Co., 50 Pa. Super. 427. 

R. I1—Mason vy. Copeland, 27 R. I. 
232, 61 A 650; Cole v. Lippitt, 25 R. 
I. 104, 54 A 936; Cole v. Lippitt, 22 
lee ol yd 6 eeA 43) 

Tenn.—Swain v. Tennessee Copper 


Co, lie Tenn..<4:3 08 78 Siw 93. 
vVt.—Adams v. Hall, 2 Vt. 9, 19 
AmD 690. 


| 8 § 1 (Comp. L. [1915] § 12309). 


A joinder, however, may be made in such 
cases where the legal relation between the wrong- 
doers is such that the act of one is deemed to 
be the act of the other,?* as in the case of a tort 
committed within the course of his employment by 
an agent,?> and, in some jurisdictions, by a servant,?® 


Vege une v. Church, 82 Va. 


501. 

W. Va.—Kellar v. James, 63 W. Va. 
139, 59 SE 939, 14 LRANS 1003. 

Eng.—WNicoll v. Glennie, 1 M. & S. 
588, 105 Reprint 220. 

[a] Illustrations.—(1) A joint ac- 
tion cannot be maintained against 
several proprietors of coal opera- 
tions acting independently, who cast 
culm into a stream, which is washed 
onto the land of another, but each is 
liable only for the proportion of dam- 
ages he caused. Eckman v. Lehigh, 
ete., Coal Co., 50 Pa. Super. 427. ° (2) 
Where an administrator brought an 
action against the owner of a build- 
ing, the supervising architect, and 
the contractors, jointly, to recover 
damages for the death of a workman 
on the building, and alleged in one 
count of his declaration that the 
owner’s negligence consisted in caus- 
ing the building to be erected on im- 
proper plans, and that of the archi- 
tect in improper supervision, and 
that of the contractors in not using 
reasonable care in performing the 
work, such count was bad for mis- 
joinder of parties, since it united 
three distinct grounds of liability, 
each arising from a different relation 
to the transaction, to form a joint lia- 
pare Cole v. Lippitt, 22 R.. 1. 31,46 


21. Allison v. Hobbs, 96 Me. 26, 51 
A 245; Williams v. Sheldon, 10 Wend, 
(N. Y.) 654; Little Schuylkill Nav., 
etc.,,, Co. v. Richards,; 57 Pa. 1425.98 
AmD 209; Swain v. Tennessee Cop- 
per Co.,/111 Tenn: -430, 78 SW, 93: 

[a] Illustration.—Where two cor- 
porations, each engaged in the re- 
duction of copper, maintained plants 
in the same neighborhood, and each 
of the plants contributed to the pol- 
lution of the air surrounding them 
with poisonous material emitted from 
their respective hearths, roast piles, 
and furnaces, but such corporations 
were entirely independent of each 
other, without any community of in- 
terest, concert of action, or common 
design, they could not be joined in a 
single action for damages caused to 
adjoining property owners by their 
wrongful acts so separately commit- 
ted. Swain v. Tennessee Copper Co., 
111 Tenn. 430, 78 SW 93. 


x we Cole v. Lippitt, 22 R. I, 31, 46 
23. Otto v. Highland Park, 204 


Mich. 74, 82, 169 NW 904 [quot Cyc}. 
_[a] Misjoinder.—Action by plain- 
tiff vendees against vendor and its 
selling agent and defendant village 
for damages to property purchased, 
due to flooding of basement with 
Sewerage, in three counts amounts to 
a joinder of parties severally liable, 
and is contrary to Judicature Act e 
Ott 
v. Highland Park, 204 Mich. 74, 32 
169 NW 904 [quot Gye]. ; 
cs See Lippitt, 22) Ret. sie 46 
: nd see generally Tort 

Cyc 487]. re aes 

25. See Agency § 607. 

26. See Master and Servant §&§ 
DLO ies 


ta. TAU Crea 


or by a partner within the course of the partnership 


business.?7? 


[§ 148] b. Under Codes and Practice Acts?*—(1) 
The common-law rules as to joinder of 


defendants have been largely changed and modified 
29 


In General. 


-by statute in the various states. 


lating to the joinder of parties should be liberally 
construed to avoid unnecessary litigation.*° 

[§ 149] (2) Parties Having Adverse Interest or 
Necessary to Determination of Cause—(a) In Gen- 
A common provision of the codes and prac- 
tice acts, in respect to the joinder of defendants, is 
to the effect that any person may be made a defend- 
ant who has or claims an interest in the controversy 
adverse to plaintiff, or who is a necessary party to a 
complete determination or settlement of the question 
involved therein, except as otherwise expressly pro- 
This provision adopts substantially the 
former rule in equity under which not only parties 
interested in the cause of action, but also in the 
relief to be obtained, or who would be affected by 


eral. 


vided.*1 


27. See Partnership VI, D, 3. 

28. Joinder of causes of action af- 
fecting different defendants see Ac- 
tions §§ 262-271. 

29. See statutory provisions. 

30. Burns v. Van Buskirk, 
Minn. 48, 203 NW 608. 

31. See statutory provisions. 

[a] History.—This provision was 
first contained in N. Y. Code (1848) § 
98, as amended by the addition of the 
words “or claims” in N. Y. Code 
(1849) § 118 and is now found in 
most, if not all, of the states having 
codes of procedure or practice acts; 
and also in the Philippines and Por- 
to Rico. 

= [b] Statement in complaint.— 
Whether there has been a _ proper 
joinder of parties defendant depends 
largely upon the case as stated by 
plaintiff in his complaint, however it 
may turn out upon the merits. Swee- 
ney v. Jackson County, 93 Or. 96, 178 
P 365, 182 Pi 380. 

32. Shakespear v. Smith, 77 Cal. 
638, 20 P 294, 11 AmSR 327; Allen v. 
Tritch, 5 Colo. 222; Demarest v. Hol- 
deman, 157 Ind. 467, 62 NE 17; Gross 
Ve Wwaener, 23 Oh. Cit, Ct.N: S., 116: 

Joinder of defendants in equity 
generally see Equity §§ 309, 444-451. 

33. Demarest v. Holdeman, 157 
Ind. 467, 62 NE 17; Derham vy. Lee, 87 
Na LY 599: Wokal v. Belsky, 53 App. 
Div. 167, 65 NYS 815. But see Voor- 
his v. Childs, UM ING Se, eh) Twi ots 
Barb: 592, 1 AbbPr 43] (Selden, J. of 
the opinion that it applied only to 
actions of an equitable nature). 


163 


34. Bradley v. Bradley, 165 N.Y. 
183, 58 NE 887; Derham v. Lee, 87 
e808 599. And see generally Equity 

35. See Equity § 253. 

86. Fairfield v. Southport Nat. 
Bank, 77 Conn. 4238, 59 A 513; Brady 
v. Linehan, 5 Ida. 732, 51 P 761; Reid 


v. Hennessy Co., 45 Mont. 462, 124 P 
Bie: Stark County v. Mischel, 33) N. 
wD. 4325. 156) NW, 931, 933° [eit Cyc}: 


37. See supra § 149. 

38. Ark.—Gunnells v. Latta, 86 
Ark. 304, 111 SW 273. 

Cal.—California Raisin Growers’ 
ee v. Abbott, 160 Cal. 601, 117 P 
767. 

Ide ady v. Linehan, 5 Ida. 732, 
Ble 16l. 

Ind.—Demarest v. Holdeman, 157 
Ind. 467, 473, 62 NE 17. 

Towa.-—Stevens v. People’s Sav. 


Bank, 185 Iowa 619, 171 NW 130. 

Ky.—Louisville R. Co. v. Simons, 
187 Ky. 301, 219 SW 162. 

Mont.—Reid v. Hennessy Co., 45 
Mont. 462, 124 P 273. 

N. Y.—Derham v. Lee, 87 N. Y. 599 
{aff 47 N. Y. Super. 174, 60 HowPr 
334]; Collender v. Reardon, 121 NYS 


PARTIES 


[§§ 147-150 


granting or withholding such relief, were proper 


parties;?? but it applies to all actions at law as 


A statute re- 


volved.?? 


531 [rev on other grounds 138 App. 
Div. (738) 023 NYS 537]; 
N. C.—Wade v. Sanders, TONE Cz 


277, " 

Oh.—Gross v. MWienen: 230 One weir: 
CtuNn. S. 116: 

Okl1,—Bush v. Missouri State L. 


Ins Cos, 86 Ok). dis2) 20%, Ba sii Bids 
mondston v. Porter, 65 Okl. 18, 162 P 
692; Haynes v. City Nat. Bank, , 30 
OK1. 614, 121 P 182. 

Porto Rico.—Laborde v. Soles 29 
Porto Rico 782; .Carlo v. Ferrer, 27 
Porto Rico 203. : 

S. C.—Richardson vy. Cooler, 115 S. 
C. 102, 104 SE 305. 

[a]. Illustrations.—(1) In an ac- 
tion against an officer for money tak- 
en from a prisoner, a person claim- 
ing such money may be joined as de- 
fendant. Gunnells v. Latta, 86 Ark. 
304, 111 SW 273. (2) One who false- 
ly and fraudulently induces another 
to purchase stock of a third party 
may properly be joined as defendant 
in an action to annul the entire 
transaction and recover the money 
paid from the party making the rep- 
resentations and the party to whom 
it was paid. Gross v. Wiener, 23 Oh. 
Cir. Ct. N. S. 116. (8) Where a wag- 
on which ran over and injured. plain- 
tiff in the street was used in a busi- 
ness carried on in the name of de- 
fendant’s deceased father, in which 
defendant and others had an _ in- 
terest, he was a proper party defend- 
ant. Collender v. Reardon, 121 NYS 
531 [rev on other grounds 138 App. 
Div. 738, 123 NYS 587]. 

[b] An equitable interest (1) in 
the claim (Reid v. Hennessy Co., 45 
Mont. 462, 124 P 273), (2) or in the 
fund sued for (California Raisin 
Growers’ Assoc. v. Abbott, 160 Cal. 
OOP nl 2 Gey, 21S} sufficient to war- 
rant a joinder of the holder of such 
interest as defendant. 

[c] Interest merely in thing in 
controversy insufficient.—The claim 
adverse to plaintiff must be of an in- 
terest in the controversy, and not 
merely an interest in the thing in 
controversy, to require such a claim- 
ant to be made a party defendant. 
Wade v. Sanders, 70 N. C. 277. 

39. Cal.Mackenzie v. Hodgkin, 
(26 Galt 591. bo P 36; 7 AmSR 209% 


Iowa.—Barto v. Harrison, 138 Iowa 
413, 116 NW 317. 

Mont.—Hoskins v. McGirl, 12 Mont. 
5638, 31 P 544. 


N. Y.—Derham v. Lee, 87 N. Y. 599 
[aff 47 N. Y. Super. 174,60 HowPr 
304]; Adams v. Hox, 40) NIOY. 5it7 
[rev 40 Barb. 442, 27 HowPr 409]; 
Beinhauer v. Gleason, 15 NYSt 227 
{aff 119 N. Y. 658 mem, 23 NE 1150 


mem]. 
Okl.—Bush vy. Missouri State L. 


well as to suits in equity,®* and is not in derogation 
of the equity rule that all persons interested should 
be made parties to avoid a multiplicity of suits.** 

The purpose of this provision, as of equity practice 
proper relating to parties,?® is to prevent a multi- 
plicity of suits about the same subject matter, and 
to settle complicated controversies in one action, 
when practicable.*® 

[§ 150] (b) Application of Rule 
Under the code or practice act rules as to the joinder 
of defendants as noted in the preceding section,?* 
any person may be joined as defendant, with other 
proper parties defendant, who has or claims an ad- 
verse interest in the subject and purpose of the ac- 
tion,?® or who is a necessary partysto a complete 
determination or settlement of the question in- 
‘Under this rule the primary test for the 
joinder of defendants is found in the existence of 
an interest adverse to plaintiff,#® and there must 


in General. 


Ins: ‘Cos 86" Ok] 182.9207 (e317 Hid= 
mondston vy. Porter, 65 Okl. 18, 162 
P 692. 

Philippine.—Guido v. De Borja, 12 
Philippine °718. 

And see cases supra note 38. 

[a] Illustrations.—(1) Where a 
decedent had deposited money with 
M which B, the decedent’s son, 
claimed had been deposited with M as 
trustee for B, and H as administra- 
trix of the decedent’ s estate claimed 
it as belonging to the estate, H was 
a@ necessary party to the complete 
settlement of the question involved 
in an action by B against M for a 
balance remaining in M’s hands, and 
was properly joined as a party de- 
fendant. Barto v. Harrison, 138 Iowa 
ALS. LLC PNW Sl ey C2) Where a con- 
tract for the erection of a building 
forbade the contractor’s subletting 
the work, which he did, and the con- 
tractor sued for his compensation, 
while the subcontractors were not 
entitled to maintain proceedings for 
the enforcement of liens in their fa- 
vor, yet they were necessary parties, 
and might be made defendants. Bein- 
hauer v. Gleason, 15 NYSt* 227 [aff 
119 N. Y..658 mem, 23 NE 1150 mem]. 
(3) Where all defendants have taken 
part in the same act*which forms the 
basis of the suit and are therefore 
necessary parties for the complete de- 
termination of the questions involved, 
they may all be joined in one action. 
Guido v. De Borja, 12 Philippine 718. 
(4) Where, in an action by an as- 
signee of factors’ claim for excess ad- 
vancements, defendant claimed dam- 
ages for breach of the factors’ con- 
tract, such factors may be made par- 
ties to the suit, they being necessary 
to a complete determination of the 
controversy. Mackenzie vy. Hodgkin, 
WAS KOR Sele ES a ES Oae Vie Nase, CAS), 


40. Barr v. New York, etc., R. Co., 
96 N. Y. 444; Allen v. Miller, 11 Oh. 
St. 374, 378; Richardson y. Cooler, 


115 S. C. 102, 104 SE 305. 


“The words ‘defendant’ and ‘de- 
fendants,’ as employed in the 
code in so far as they affect 


the question of jurisdiction, must be 
held to mean not nominal defendants 
merely, but parties who have a real 
and substantial interest adverse to 
the plaintiff, and against whom sub- 
stantial relief is sought.” Allen vy. 
Miller, supra. 

[a] Conflicting claimants.—Where 
the grantors of a timber right 
claimed renewal money, although 
they had previously conveyed the fee 
of the lands to their children, such 
conflicting claims warranted the join- 
der of the grantors, in an action by 
the timber grantee to determine who 
was entitled to the renewal moneys. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 150-151] 


be a responsible adverse interest in every defend- 
A person cannot properly be joined as de- 
fendant in an action in respect of a controversy in 
which he has no interest or responsibility,*? and in 
which no relief is sought against him,*® and against 
whom no judgment ean be rendered in the cause.*+ 
So, also, it is not a sufficient reason for joining a 


ant? 


person as defendant that it may 


trial that the relief to which plaintiff may become 
entitled will require some action on such person’s 


part,*® or that the adjudication of 


may determine points of law adversely to his inter- 
est in some future litigation;*® and for this reason 
insurer is not ordinarily a proper party 


defendant’s 
to an action for injuries.** 


Richardson v. Cooler, 115 S. C. 102, 7 


104 SE 305. 

41. U. S.—U. S. v. Pratt Coal, etc., 
Co., 18 Fed. 708. 

Ga.—Bagwell v. Johnson, 116 Ga. 
464, 42 SE 7382. 
wn coe v. Thurston, 18 Ind. 

Nebr.—Stull v. Powell, 70 Nebr. 
152, 97 NW 249. 

IN; C.—Clark v. Bonsall, 157 N. C. 


270, 276, 72 SE 954, 48 LRANS 191 
[quot Cyc]. 

42. Blodgett v. Trumbull, 83 Cal. 
A. 566, 257 P 199; Pettit v. Forsyth, 
ie Calera 1A9. 13 892) Kissler-v; 
Moss, 26 Ida. 516, 144 P 647; Porter 
vy. Union Blue Stone Cor 131 N. Y. 
224, 24 NE 608; Spring v, Short, 90 
N. Y. Bysksie Lexington, etc: RR: Co. Vv. 
Goodman, 25 Barb. (N. Y.) 469, 5 Abb 
Pr 493; Porter v. Woodward, 14 NY 
St 360 [aff 121 N. Y. 324, 24 NE 603]; 
Clegg v. Aikens, 5 AbbNCas (N. Y.) 
95; Stevens v. Coates, 101 Wis. 569, 
78 NW 180. 

[a] fIllustrations.—(1) Where an 
agreement is entered into by a com- 
pany and certain other parties, 
whereby the company agrees to take 
all of a product which they might 
furnish, so far as there might be 
a market for it, each of the pro- 
ducers to supply a stated proportion 
of the article, the company is the 
only proper party defendant to an ac- 
tion for a violation of the agreement 
in not taking the proportion agreed 
on from one of the producers, and 
the other parties to the agreement 
are improperly joined as defendants. 
Porter v. Woodward, 14 NYSt 360 [aff 
120) Naw. 324, 24° NEY 603]. ~(@2)2 One 
cannot, in an action against his debt- 
or, unite debtors of the latter, and 
have their indebtedness applied on 
his claim, although his debtor is in- 
solvent. Stevens v. Coates, 101 Wis. 
569, 738 NW 1280; (3) Where, in an 
action on a contract binding defend- 
ant to pay assessments on corporate 
stock issued to plaintiff and a third 
person, the evidence shows that the 
third person had transferred his stock 
to defendant before the levy of an as- 
sessment which defendant failed to 
pay, resulting in a sale of the stock 
for nonpayment, the third person is 
not a necessary or a proper party. 


reels v. Forsyth, 15 Cal. A. 149, 113 
P 892. 
43. Lexington, ete., R. Co. v. Good- 


man, 25 Barb. (N. Y.) 469, 5 AbbPr 
493, 15 HowPr 85. 

44, Conklin v. Thurston, 18 Ind. 
290; Claflin. v.. Harrison, 108 N.C. 
157, 12 SE 895. 

fa] Tllustration.—In an action to 
subject land to the payment of debts 
of a partnership, where it does not ap- 
pear that it is part of the assets of 
the partnership, or that the owner 
is a married woman, whose property 
is sought to be subjected in equity 
as such, or that she has conveyed her 
property for the purpose of defraud- 
ing plaintiffs, no judgment can be 
rendered affecting such land, and a 
mortgagee thereof is not a proper 
party to the suit, which should there- 
fore be dismissed as to him. Claflin 
v. Harrison, 108 N. C. 157, 12 SEH 895. 


; 
# 


PARTIES 


eral. 


develop on the 


the ease at bar 
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[§ 151] (c) Community of Interest—aa. In Gen- 
Under this provision, as a general rule all 
persons who have a common interest or responsibility 
in the subject and purpose of the action, that is, in 
the question or controversy stated in the complaint, 
may be joined as defendants,*® especially in actions 
of an equitable nature. 
several persons may be so joined they must either 
be under a joint liability,°° or they all must have 
a community of interest or responsibility in respect 
of the subject matter of the action;°? 
been otherwise stated they must have a connected 
interest centering in the controversy or point in 
issue in the cause;°? and there must be such a com-' 


49 


But in order that the 


or as has 


munity of interest as to make one party defendant 


45. McManus v. Durant, 151 App. 
Div. 663, 1386 NYS 223. 
46. Clark v. Bonsal, 157 N. C. 270, 


276, 72 SH 954, 48 LRANS 191 [quot 


Cye]. 

47. Fulcher v. Pine Lumber Co., 
191 N. C. 408, 132 SE 9; Clark v. Bon- 
Sal, AUS INS Cy 20, UZ od ao 
LRANS 191. 

48. Conn.—Fairfield v. SMe tan: 
Nat. Bank, 77 Conn. 423, 59 A 5138. 


Ida. —Brady Vv. Linehan, 5 Ida. 732, 
Swe TO, 

Ind.—Demarest v. Holdeman, 157 
Ind. 467, 62 NE 17. 

Ky.—Kincaid v. Magowan, 6 KyL 
OO Lay aOp! Ge 

Ne Ne —Barr v. New York, ete \R: 
Co., 96 N. Y. 444 

Oh. —Watson v. Dickey, Tapp. 235; 
Myers v. Miller, 2 Oh. Dec. (Reprint) 
319, 2 WestLMonth 420. 

Or.—Trunnell v. Tonole, 104 Or. 
628, 208 P 583. 

[a] Illustrations.—(1) Where a 
complaint in an action by a town 
against several banks which alleged 
that its selectmen, without author- 
ity, borrowed money from defendant 
S, giving therefor at different times 
twenty negotiable notes; that such 
notes were all paid in full; that de- 
fendant S agreed to cancel such notes, 
and deliver them to plaintiff, but 
failed to do so; that the other de- 
fendants claimed to be bona fide hold- 
ers of some of such notes by trans- 
fer from defendant S, and prayed for 
a decree determining what rights, if 
any, the several defendants had in 
the notes claimed by them, and that 
the notes be canceled and delivered 
up to plaintiff, and that plaintiff re- 
cover of defendant S the amount paid 
on such unauthorized notes, showed 
such a joint or mutual interest be- 
tween defendants in the controversy 
as warranted the joinder of defend- 
ants in the single action. Fairfield v. 
SolenPadt Nat. Bank, 77 Comn. 423, 59 

bla. (2) A sheriff who has sold 
ee under execution, and refused 
to make a deed therefor to the pur- 
chaser, the execution defendant, and 
a third party who claims adversely to 
plaintiff, may be joined as defendants 
in an action by the purchaser to ob- 
tain a sheriff’s deed to the property 
purchased by him at such execution 
sale. Brady v. Linehan, 5 Ida. 732, 51 
P 761. (3) Onthe question of wheth- 
er a house was located within the 
boundaries of a mortgagor’s land or 
on the land of an adjoining owner, in 
a suit by the mortgagee to adjudge 
the house a part of the mortgaged 
land, the mortgagor and the adjoin- 
ing owner may be joined as parties 
defendant. Trunnell v. Tonole, 104 
Or. 628, 208 P 583. 

49. Cal.—California Raisin Grow- 
ers’ Assoc. v. Abbott, 160 Cal. 601, 117 
Pr iGioaminard syjedordan, ol On@alae A: 


229,101 P 696. 
Ga. ank v. H. L. Win- 
ter, -Ine:, 161 Ga.- 898,.132 SH 422: 


waters v. Brownlee, 136 Ga. 182, 71 

4. . 

Se re v. Dorsey, 2 Ky. Op. 
N. Y.—Caleo v. Goldstein, 134 App. 

Div. 228, 118 NYS 859; Mawhinney v. 


Bliss, 124 App. Div. 609, 109 NYS 
332 [aff 194 N. Y. 590 mem, 88 NE 
1125 mem]. 


N. C.—Oyster v. Iola Min. Co., 140 
INCH 135; 52 SH 19:8: 

[a] Tllustrations.—(1) In a _ suit 
to enforce a specific conveyance for a 
division of property ordered by a 
judgment of court, it is proper to 
join as parties defendant all persons 
in possession of the land, by pretend- 
ed purchase or otherwise. Work v. 
Dorsey, 2 Ky. Op. 520. (2) A .pe- 
tition by children, alleging that their 
father purchased land, taking tit?s in 
his own name, and used their money 
in part payment thereof, and that 
subsequently the land was purchased 
at sheriff's sale under process against 
their father by others, with notice 
of an implied trust, who sold to oth- 
er persons, who also had notice of 
the trust, making defendants both 
the father and those ultimately hold- 
ing under the purchase at sheriff's 
sale, and praying that a trust be de- 
clared, and for an accounting against 
defendants for the mesne profits dur- 
ing the time that the respective. de- 
fendants were in possession of the 
land, does not show a misjoinder of 
parties defendant. Waters v. Brown- 
lee, 136 Ga. 182, 71 SE 6. (3) Where 
in an action by a raisin growers’ asso- 
ciation for an accounting with. all 
raisin growers, with which it had con- 
tracted, it appears that, although 
each grower separately contracted 
with the association in uniform con- 
tracts, yet each consented to a com- 
mingling of his raisins with those 
purchased from other producers, and 
to accept in payment for his raisins 
the average price for all raisins of 
like grade, each is therefore equita- 
bly interested in the fund derived 
from the sale of the season’s product, 
all the growers and their attaching: 
ereditors are properly joined as de- 
fendant, because they respectively 
have interests in the fund to be dis- 
tributed. California Raisin Growers’ 
mes v. Abbott, 160 Cal. 601, 117 P 

Joinder of defendants 
generally see Equity §§ 309, 444-451. 

50. Cooper v. Cooper, 90 Nebr. 209, 
133 NW 243; Stull v. Powell, 70 Nebr. 
152, 97 NW "249 

Bl, Tropico Land, etc., Co. v. Lam- 
bourn, 170 Cal. 38, 148 P 206; Ster- 
ling v. Hanson, 1 Cal. 478; Lake Hrie, 
etc.,, RR.) Conv.“ Hekler, Wi3) India 67. 
Cooper v. Cooper, 90 Nebr. 209, 133 
NW 243; Stull v. Powell, 70 Nebr. 
L520 NW 249; MecNee v. Hart, 117 
OKI. 220, 246 P 373, 375 [quot Cyc]. 

{a] “orts or ‘contracts, to give 
rise to a joinder of defendants, must 
themselves be, at least, so far joint 
as to give all the parties rights in 
the same subject matter.” Stull v. 
Powell, 70 Nebr. 152, 157, 97 NW 


[b] A subcontractor cannot main- 
tain an action against his immediate 
employer and the principal or pro- 
prietor of the work jointly, but must 
sue the former alone. Lake Erie, 
etc., R. Co. v. Eckler, 13 Ind. 67. 

52. Miller v. Jones, 136 Ga. 428,71 
SH 910; Demarest v. Holdeman, 157 


in equity 
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interested in the case of another.®? This rule is 
materially modified by the broad distinctions be- 
tween a cause in contract and a cause in tort,°* and 
its application is affected by the restrictions imposed 
through the rules as to the joinder of causes.°° 

Insufficiency of interest. It is not sufficient for 
plaintiff, in order that he may join two or more per- 
sons as defendants, to show that a valid cause of ac- 
tion exists against each defendant,°® or to show a 
liability in the alternative as between two-defend- 
ants,°” or to show a liability in each defendant as 
respects the same subject matter.°® 

[§ 152] bb. Identity of Interest. It is not neces- 
sary that the interest or responsibility of the dif- 
ferent defendants in the controversy or subject mat- 
ter of the suit shall be identical;®® or that the de- 
fendants, as between themselves, shall have a com- 
mon title or community of right or of interest in 
the subject matter.°° It is sufficient if each party 
defendant has an interest in some of the matters in 
controversy, and that they are connected with the 
others;°* or that they havea community of interest 
among themselves in the questions of law and fact 
involved in the general controversy.°? Where the 


party against whom the primary relief is sought is» 


directly affected by each of several causes of action, 
all other persons may be made defendants who are 
necessary to a complete determination of any of the 
questions involved therein,®? whether they are af- 
fected by all, or only some, of such causes.** 
Separate defenses. The mere fact that defend- 
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ants have separate defenses does not affect plaintiff’s 
right to sue them jointly, if he has a cause of action 
against them in which they may be properly joined.®® 

-[§ 153] (3) Parties against Whom Relief Asked 
—(a) In General. Other ccde and practice act 
provisions are to the effect that all persons may be 
joined as defendants against whom the right to any 
relief is alleged to exist, whether jointly, severally, 
or in the alternative,®® although each defendant need 
not be interested as to all the relief prayed for ;°* 
and that, in case of doubt as to the person from 
whom he is entitled to redress, plaintiff may join 
two or more defendants to the intent that the ques- 
tion as to which, if any, of the defendants is liable, 
may be determined.®* Under these provisions, if 
plaintiff in stating his cause of action alleges a 
claim or right to relief against two orsmore persons, 
he may join such persons as defendants,°® although 
the relief claimed is predicated upon different rela- 
tionships.*° In considering the propriety of such 
a joinder of defendants, the nature of the action 
and of the relief asked must be considered;7! and al- 
though it is not essential that each defendant shall 
be interested as to all the relief prayed for,*? there 
should be only one set of facts arising out of the 
same transaction which entitles plaintiff to relief 
against all of the defendants in some degree or 
form.?* Under this rule plaintiff may proceed in 
the same action against one defendant for a breach 
of a contract and against other defendants for ma- 
liciously and wrongfully procuring and inducing the 


Ind. 467, 62 NE 17; Greene v. Knox, 
175 N. Y. 432, 67 NE 910; Harris v. 
Elliott, 29 App. Div. 568, 51 NYS 
1012; Jsexington, ete., R. Co. v. Good- 
man, 25 Barb. (N. Y.) 469, 4 AbbPr 
493; Clark v. Bonsall, 157 N. C. 270, 
72 SE 954, 48 LRANS 191. 

[a] Thus persons may be joined 
as defendants where they have sep- 
arate interests springing from a com- 
mon cause in such a way that an ad- 
judication on their several rights 
cannot be had without the determina- 
tion of the fundamental question on 
which the rights of all depend. 
caghn v. Knox, 175 N. Y. 432, 67 NH 
910. 

53. Lexington, ete., R. Co. v. Good- 
man, 25 Barb. (N. Y.) 469, 5 AbbPr 
493. 


54. See infra §§ 156-164. 

55. See infra § 155. 

Joinder of causes of action general- 
ly see Actions §§ 188-274. 


56. See infra § 155. 
57. See infra § 154. 
58. McNee v. Hart, 117 Okl. 220, 


240 EB oile, Stole Lauot Cyc. 

59. Conn.—Lewisohn v. Stoddard, 
78 Conn. 575, 63 A 621. 

Ga.—Belcher v. O’Shields, 150 Ga. 
298,103 SE 492. 

Ky.—Arling v. Kenton Bldg., etc., 
Assoc., 8 KyL 698. 

N. Y.—Todaro v. Somerville Realty 
Con) 1388) App. Divs 19122 NYS 75095 
Woolf v. Barnes, 46 Misc. 169, 93 NYS 
219; U. S. Life Ins. Co. v. Jordan, 
15 NYSt 240. 

INDEGo=—Hesecieny. Metllly 95) IN. C7303. 

60. Fairfield v. Southport Nat. 
Bank, 77 Conn. 423, 59 A 5138; Ever- 
green Cemetery Assoc. v. Beecher, 53 
Conn. 551, 5 A 353. 

61. Belcher v. O’Shields, 150 Ga. 
298, 108 SE 492; Blaisdell v. Bohr, 68 
Ga. 56; Myers v. Miller, 2 Oh. Dec. 
(Reprint) 319, 2 WestLMonth 420. 

[a] If there is a common interest 
in some matter involved in the suit, 
it is not essential that all the parties 
should have an interest in all the 
matters involved in the suit. Miller 
v. Jones, 136 Ga. 428, 71 SE 910. 
°62. Fairfield v. Southport 


Bank, 77 Conn. 423, 59 A 513; Ever- 
green Cemetery Assoc. v. Beecher, 53 
Conn. 551, 56 A 353. 

63. Myers v. Miller, 2 Oh. Dec. 
(Reprint) 319, 2 WestLMonth 420. 
See generally supra § 149. 

64. Myers v. Miller, supra. 

65. Perkins v. Baer, 95 Mo. A. 70, 
68 Sw 939; Davis v. Rexford, 146 N. 
C. 418, 59 SE 1002; Stevens v. South 
ER etc., Co., 14 Utah 232, 

nee 4 ¥ 


66. See English Judicature Act, 
order XVI, rule 4; Wi @lvame tact. 
Act § 211; and other codes and prac- 
tice acts. 

Joinder in the alternative see in- 
fra § 154. 

67. See N. Y. Civ. Pract. Act § 212; 


and other codes and practice acts. 

68. See statutory provisions. 

[a] History.—(1) This provision, 
as passed in England under Judica- 
ture Act (1873) order XVI, rule 7, 
reads: ‘“‘Where the plaintiff is in 
doubt as to the person from whom 
he is entitled to redress, he may, in 
such manner as hereinafter men- 
tioned, or as may be prescribed in any 
special order, join two or more de- 
fendants, to the intent that the ques- 
tion as to which, if any, of the de- 
fendants is liable, and to what extent, 
may be determined as between all 
parties.” (2) It was substantially 
copied in N. Y. Civ. Pract. Act § 213. 
(3) And ain Re Ly Pubs Ge C1876)! e635 
and Gen. L. (1909) c 283 § 20, (1923) 
§ 4868. (4) And in the different prov- 
inces in Canada. 

[b] In Connecticut Rules of Prac- 
tice (1890) § 3 read: ‘‘Persons may 
be joined as defendants against whom 
the right to relief is alleged to ex- 
ist in the alternative, although a 
right to relief against one may be in- 
consistent with a right to relief 
against the other.” See 58 Conn. 561. 

69. U. S.—lLynch v. Springfield F. 
& M. Ins. Co., 15 EF. (2d) 725 (New 
York), 

N. Y.—Ader v. Blau, 241 N. Y. 7, 
148 NE 771, 41 ALR 1216; Lynn y. 
Nichols, 122 Misc. 170, 202 NYS 401 


Nat. / [aff 205 NYS 935 mem]. 


Eng.—Bullock v. London General 
Omnibus Co., [1907] 1 K. B. 264. 

Can.—Sewell v. British Columbia 
oewing, ete, (‘Cop Litas aoe CaniiSae 


Ont.—Boston Law Book Co. v. Can- 
ada Law Book Co., 43 Ont. L. 13 [app 
dism 438 Ont. L. 233]. 

Newfoundl.—Tasker v. 
Newfoundl. 4. 

[a] TIllustration.—The chairman 
of a county committee may properly 
be joined as party defendant in an 
action against a board of election to 
test the constitutionality of an elec- 
tion law providing for a single com- 
missioner of elections and the use 
of voting machines. “Lynn v. Nichols, 
122 Mise. 170, 202 NYS 401 [aff 205 
NYS 935 mem]. 

70. Ader v. Blau, 241 N. Y. 7, 148 
NE 771, 41 ALR 1216. 

71. Andrews v. Forsythe, 7 Ont. L. 
188, 3 OntWR 307. 

72. Lynch v. Springfield F. & M. 
Ins. Co., 15 F. (2d) 725 (New York); 
Ader v. Blau, 241 N. Y. 7, 148 NE 771, 
41 ALR 1216. 

[a] This rule “deals with a case 
where a given set of facts entitles 
the plaintiff to relief against all of 
the defendants, but where he may 
not be entitled to the same measure 
or kind of relief against one as 
against another, and where his right 
to relief may give him an additional 
cause of action against one defend- 
ant, which does not arise against an- 


Grieve, 8 


other.” Ader v. Blau, 241 Beet na lh 
148, NE. 771, 773, 440 "AR 1206; 
{b] In Saskatchewan under Su- 


preme Court Rules, rule 36, all the 
defendants must be liable to the same 
relief either jointly, Koveraily, or in 
the alternative, in order that they 
may be so joined. Security Lumber 
Co., Ltd. v. Plested, 9 Sask. L. 183, 
27 DomLR 441, 34 WestLR 352, 10 
WestWkly 280. 

73. Ader v. Blau, 241 N. Y. 7, 148 
NE 771, 41 ALR 1216; Boston Law 
Book Co. v. Canada Law Bogk Co., 48 
Ont. L. 13 [app dism 43 Ont. L. 233]. 

Joinder where liabilities depend on 
several causes see infra § 155. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 153-154] 


breach, since there is such a unity of interest in the 
matters complained of as entitles plaintiff to join 


all defendants.74 


Liability for final relief. A person against whom 
plaintiff has a right to any final relief in his action 
against other principal defendants is properly made 
a party defendant,*® although he is not a party to 
the contract alleged to be violated.*® 

[§ 154] (b) Joinder in the Alternative.’* 
absence of statutory authority therefor, where one 
or the other of two persons is hable upon a claim, 
but not both, plaintiff cannot join such persons as 
defendants on the ground that he has a right to re- 
lef against one or the other of them.*® 
the provisions noted in the preceding section,‘ if a 
plaintiff is in doubt as to the person from whom he 
is entitled to reeover, he may join two or more de- 
fendants with a view to ascertaining which is lia- 


ble,°° even though the alternative 


74. Gas Power Age, Ltd. v. Central 
Garage Co., 21 Man. 496; Evans v. 
Jaffray, 1 Ont. L. 614. 

75. Hammer y. Barnes, 26 HowPr 
GNEY.)< 174. 

Hammer y. Barnes, supra. 
At common law see supra § 


Sanders v. Clason, 13 Minn. 
379; Cohn-Baer-Myers, etce., Co. v. 
Realty Transfer Co., 117 App. Div. 
245,, 102, NYS 122) faff, 191-N. -Y.. 533 
mem, 84 NE 1100 mem]; McNee v. 
mart. 117 oOklL.- 220, 246 P3738; 9305 
[quot Cyc}; Garfunkel y. Garfunkel, 
30 OntWN 279. 

79. See supra § 153. 

so. N. Y.—Ader v. Blau, 241 N. Y. 
7, 148 NE 771, 41 ALR 1216; Zenith 
Bathing Pavilion v. Fair Oaks SS. 
Corp., 211 App. Div. 492, 207 NYS 306 
{mod on other grounds 240 N. Y. 307, 
148 NE 532]; Lonnberg v. Knox, 123 
Misc. 148, 204 NYS 852. 

R. I1.—Haley v. Calef, 28 R. I. 332, 
67 A 323; Phenix Iron Fdy. v. Lock- 
wood, 21 R. I. 556, 45 A 546. 

Eng.—Hummerstone Vv. Leary, 
[1921] 2 K. B. 664; Child v. Stenning, 
5 Ch. D. 695; Honduras Inter-Ocean- 
ic R. Co. v. Lefevre, 2 Ex. D. 301. 

Alta.—White v. Grand Trunk Pac. 
R. Co., 2 Alta. L. 34, 10 WestLR 279. 

B. C.—North v. Rogers, 17 B. C. 87, 
5 DomLR 377, 1 WestWkly 836. 

Ont.—Langley v. Upper Canada 
Law Soc., 3 Ont. L. 245; Castle v. 
Chaput, 2 OntWR 499; Tate v. On- 
tario Natural Gas, etc., Co., 18 Ont. 
Pr. 82. 

Newfoundl.—Tasker v. Grieve, 8 
Newfoundl. 75. 

[a] This “rule contemplates that 
the case shall be tried out between 
all the parties, and, apart from the 
special language of the rule... 
when the difficulty of procedure is 
got over and a plaintiff can present 
his case against two defendants in 
the alternative he is just as much en- 
titled to have the case tried out where 
he has made a prima facie case in 
support of his cause of action as a 
plaintiff is who proceeds against one 
defendant alone.’ Hummerstone v. 
Leary, [1921] 2 K. B. 664, 667. 

[b] Illustration.—Three corpora- 
tions and their controlling officer may 
be joined as defendants in an action 
for wrongfully occupying plaintiff's 
water front property, where plain- 
tiff does not know which defendant 
owned the vessel kept on the prem- 
ises. Zenith Bathing Pavilion v. Fair 
Oaks SS. Corp., 211 App. Div. 492, 
207 NYS 306 [mod on other grounds 
240 N. Y. 307, 148 NE 532]. 

81. White v. Grand Trunk Pac. R. 
Co., 2 Alta. L. 34, 10 WestLR 279. 

g2. Ader v. Blau, 241 N. Y. 7, £48 
NE 771, 41 ALR 1216; Stein v. Alison, 
123 Misc: 382, ,205 NYS 422; Massey 
v. Heynes, 21 Q. B. D. 330; Honduras 
Inter-Oceanic «R. Co. v. Lefevre, 2 
Ex. D. 301, 306; Bradley v. Yorkshire 


4 
rd 
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Under this rule, in an action on a 


contract or transaction brought about by an agent, 


the agent may be joined as defendant with the prin- 


tera 


venience.*® 
In the 


But under 
ed.86 


relief sought is 


Guarantee, ete., Corp., Ltd., 13 B. C. 
68; Madgett v. White, 10 OntWR 787. 
{a] Illustration.—Where M _ pur- 
ported to sell goods on behalf of A 
Co., which subsequently repudiated 
his authority, the buyer, being in 
doubt whether M was authorized to 
sell, could seek judgment against 
them in the alternative for breach of 
warranty of authority. Stein v. Al- 
ison, 123 Misc. 382, 205 NYS 422. 

Parties to action by or against 
principal or agent generally see Agen- 
cy §§ 606, 607. 

83. Bossak v. National Surety Co., 
205° App. Div..—707, .200 NYS 148; 
Schechtman vy. Salaway, 204 App. Div. 
549, 198 NYS 851; Thermoid Rubber 
Co. v. Baird Rubber, etc., Co., 124 Mise. 
774, 209 NYS 277; Payne v. British 
Time Recorder Co., Ltd., [1921] 2 K. 
B. 1; Honduras Inter-Oceanic R. Co. 
v. Lefevre, 2 Ex. D. 301, 306. 

“The rules ought to be interpreted 
fairly to carry out the intention of 
the legislature in making them. 
There can be no question that the in- 
tention of the legislature was that it 
should not be necessary for a plain- 
tiff to bring an action first against A., 
and then against B., and to run the 
risk of the jury taking a contrary 
view of the evidence in the two cases, 
but that he should have both defend- 
ants before the Court at once, and 
try it out between them.” Honduras 
Inter-Oceanic R. Co. v. Lefevre, su- 


pra. 

84. Klein v. Betzold, 119 Misc. 505, 
197 NYS 501. 

“Doubt” defined generally see 19 
C. J. p 447. 

85. Klein v. Betzold, 119 Misc. 505, 
197 NYS 501; Frankenburg v. Great 
Soe oak Carriage Co., [1900] 1 Q. 


B. 504. 

{a] Illustration.—This provision 
does not authorize the joinder of a 
defendant who dressed fur for plain- 
tiff and a defendant who dyed some 
of the same fur after it had been re- 
turned to plaintiff, the complaint al- 
leging damage to the fur by either 
the dressing or the dyeing, or both, 
as plaintiff dealt separately with each 
defendant. Klein v. Betzold, 119 
Misc. 505, 197 NYS 501. 

86. Besharian v. Rhode Island Co., 
41 R. I. 94, 102 A 807; Phenix Iron 
Fdy. v. Lockwood, 21 R. I. 556, 45 A 


546; Thompson v. London County 
Council, [1899] 1 Q. B. 840; Edinger 
v. McDougall, 2 Alta. L. 345; Chand- 


ler & Massey, Ltd. v. Grand Trunk R. 
Cox 5 sOntis 1.43589) 0.2--Ontw Rie42t: 
egies v. Waterloo Mfg. Co., 1 Ont. 


[a] TIllustrations.—(1) This  pro- 
vision does not authorize the joinder 
of one cause of action against one of 
two defendants for goods sold, and 
the cause of action against the other 
defendant on the ground that he had 
assumed the payment of debt sued 
for. Phenix Iron Fdy. v. Lockwood, 


Leave of court. 
leave of court must be obtained before such alterna- 
tive joinder may be made.°* 


cipal, for relief against him, in ease it should be 
shown that he acted without authority in the mat- 
These rules of joinder in the alternative are 
liberally construed, as embodying a device of con- 
The word “doubt,” however, as used in 
this connection means a fair doubt as to whom plain- 
tiff should: look to right a single wrong,**:and not a 
doubt as to whether one person or several persons 
are separately liable to plaintiff;*° it does not au- 
thorize a joinder in the alternative of defendants, 
against whom distinet causes of action are assert- 


Under some rules of practice, 


21 R. I. 556, 45 A 546. (2) Where 
machine sold by plaintiffs was burnt 
while in the premises of defendant 
railway company at the place for its 
delivery to the purchaser, plaintiffs 
cannot bring an action against the 
railway company as carriers for the 
value of the machine and in the al- 
ternative against the purchaser for 
the price, since the relief claimed 
against the railway company is based 
on the assumption that the title to 
the machine was in plaintiffs, and 
that against the purchaser on the as- 
sumption that title had passed to 
him. Chandler & Massey, 
Grand Trunk R. Co., 5 Ont. L. 589, 2 
OntWR 427. (3) Where plaintiff 
sought to join in one action the orig- 
inal and added defendants, in order 


‘that he might recover against the 


original’ defendants damages for 
breach of an alleged warranty of title 
and quiet enjoyment of the property 
in question, if it should appear that 
the added defendants rightfully dis- 
possessed him of it, or, if it should 
appear that the latter were wrong- 
doers, that he might recover from 
them damages for the conversion of 
the property, his motion for an _ or- 
der to add them was refused; the 
causes of action were entirely sepa- 
rate, and there was no right to join 
them even as alternative causes. 
ees, v. Waterloo Mfg. Co., 1 Ont. 


[b] Distinction.—‘‘A plaintiff may 
be in doubt as to the parties liable 
on a cause of action, and so may 
bring in all whom he may have rea- 
son to think he can hold. But that is 
a very different thing from joining 
two defendants on separate causes of 
action because he is in doubt whether 
he can maintain one, and, if he does 
not, then to have an action over 
against the other.’””’ Phenix Iron Fdy. 
v. Lockwood, 21 R. I. 556, 559, 45 A 
546, 547. 

__ voinder of defendants where liabil- 
ities depend on several causes gener- 
ally see infra § 155. 

87. Currie v. Wreford, 9 Sask. L. 
120, 27 DomLR 783, 34 WestLR 45, 
10 WestWkly 167. 

[a] Thus, under Saskatchewan 
Rules, rule 37, plaintiff should obtain 
leave of court before joining a munic- 
ipality and an agent for work done 
under a contract made by such agent 
on behalf of the municipality, with 
plaintiff, and in the alternative, for 
damages suffered by plaintiff in con- 
sequence of an alleged breach of war- 
ranty of authority on the part of the 
agent, and in the further alterna- 
tive that the contract was made be- 
tween plaintiff and such agent. Cur- 
rie v. Wreford, 9 Sask. L. 120, 27 
DomLR 7838, 34 WestLR 45, 10 West 
Wkly 167. 

[b] In Alberta, if two or more 
persons are joined under Judicature 
Ordinance rule 29, which provides 


Eitdigaves 
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[§ 155] (4) Separate Causes of Action.®® As a 
general rule, even under the codes and practice acts, 
in the absence of a common interest in the different 
defendants, two or more persons whose respective 
liabilities depend upon causes of action which are 
essentially distinct and several cannot be joined as 
defendants in one action,®® even in the alternative,°° 
as where the liability of one arises from a contract 
and that of the other from a tort,®! or where several 
persons are successively liable, each for his own 
acts alone, although in respect of the same matter.®? 

Modification of rule. But under the code and 
practice act provisions heretofore considered as to 
the joinder of persons against whom the right to re- 
lief is alleged,®? the power to join several defend- 
ants in the same action for the purpose of claiming 
relief against them severally or in the alternative is 
not confined to eases in which the causes of action 
alleged against the several defendants are exactly 
identical,®* but extends to cases where the subject 
matter of the complaint as against the several de- 
fendants is substantially the same, and the respec- 
tive rights of all the defendants depend substan- 
tially and for all practical purposes upon the deci- 


sion of the same questions of law and fact,°® al- 


that an action may be brought 
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though the causes of action as against them, re- 
spectively, are technically different in form, and the 
several liabilities alleged against them, respectively, 
are to some extent based on different grounds,®® and 
notwithstanding the interest of each defendant in 
the subject matter of the controversy is a several and 
distinct, rather than a joint or mutual, interest ;°* 
and final judgment as to one cause of action might 
go against some or all of them severally, and in 
another cause of action against some of them joint- 
ly.°8 This rule, however, is subject to the discre- 
tion of the court to strike out one or more of the 
defendants if it thinks it right to do so;°° and also 
subject to its discretion as to how the action shall 
be tried.+ 

[§ 156] (5) In Actions on Contracts*—(a) On 
Distinct Contracts. Under the codes and practice 
acts, as at common law,* where, in an action on a 
contract, no other person has acquired an interest 
in the matter in dispute, only parties to the contract 
sued on should be made parties defendant to the 
action;* and as a general rule several persons can- 
not be joined as defendants, who are bound by sepa- 
rate and distinct contracts,® as in the case of a prin- 
cipal obligor and a party severally liable on a col- 


order XVI, rule 5, in such a case to 


against two persons, to fix them with 
liability only alternatively upon one 
contract or one tort, leave need not be 
obtained under rule 382, which re- 
quires leave for joinder of such de- 
fendants, where he is in doubt as to 
who is liable... White v. Grand Trunk 
rake R. Co., 2 Alta. L. 34, 10 WestLR 

1s 

88. 
141. 

In actions on distinct or several 
contracts see infra §§ 156, 158, 159. 

89. U. S.—Iowa Lillooet Gold Min. 
Co. v. Bliss, 144 Fed. 446. 

Cal.—Johnson vy. Kirby, 65 Cal. 482, 
4 P 458; Miller v. Curry, 53 Cal. 665. 

Conn.—Patchin v. Rowell, 86 Conn. 
Bui As 35) Go Bly 

Ga.—Brice Vv. Virginia-Carolina 
ChennicalCo As6 Ga 15s) 7 Shi 4; 
Van Dyke v. Van Dyke, 120 Ga. 984, 
48 SE 380; Shingleur v. Swift, 110 
Ga. 891, 36 SEH 222. 

Iowa.—Faivre vy. Gillman, 84 Iowa 
573, 51 NW 46. ‘ 

Minn.—Trowbridge v. Forepaugh, 
14 Minn. 133. 

Mo.—Bracht v. Johnson, 187 Mo. A. 
220, 173 SW 692. 

N. Y.—Sprague v. Currie, 133 App. 
Div. -17,- 117 NYS 482; Peckham Vv. 
Korb, 132 App. Div. 638, 117 NYS 459; 
Straus v. Hoadley, 23 App. Div. 360, 
48 NYS 239; Sauer v. New York, 10 
App. Dive 267, 4 9NYS 9575) Wexins- 
ton, ete., R. Co. v. Goodman, 25 Barb. 
469, 5 AbbPr 493, 15 HowPr 85; Coz- 
zens v. American Gen. Engineering 
Co., 55 Mise. 393, 106 NYS 548. 

Oh.—Watson vy. Dickey, Tapp. 235. 

Okl.—MeNee v. Hart, 117 Okl. 220, 
246 P 373, 375 [quot Cye]. 

Or= Smith ve Day, 89° Or 531,64 P 
8125 65) P1005. 

Ss. C.—Cothran v. Meiklejohn, 135 S. 
CASSy) Leases Ole 

S. D.—Davis v. Novotney, 15 S. D. 
118, 87 NW 582. 

Eng.—Sadler v. Great Western R. 
Oo; Also6 ly rAS C8 4508 Burstally, 
Beyfus, 26 Ch. D. 35. 

Ont.—Keewatin Power Co. v. Kee- 
watin Flour Mills Co., 59 Ont. L. 406, 
[1926] 4 DomLR 531 [allowing app 
[1926] 2 DomLR 619]; Andrews v. 
Forsythe, 7 Ont. L. 188, 3 OntWR 
307; Hinds v. Barrie, 6 Ont. L. 656, 
2 OntWR 995; Evans v. Jaffray, 1 
Ont. L. 614; Quigley v. Waterloo 
Mfg. Co., 1 Ont. L. 606; Garfunkel v. 
Garfunkel, 30 OntWN 279; Mackay 


At common law see supra § 


v. Merchants Bank, 19 OntWN 157;/ same. 


aw 


Cr pleiion v. Cobalt, 9 OntWR 287,) 
Oo . 


Joinder of causes of action see Ac- 
tions §§ 188-274. 


90. See supra § 154. 
91. Ghiradelli v. Bourland, 32 Cal. 
585; Hoye v..Raymond, 25 Kan. 665. 


Joinder of contract and tort gen- 
erally see Actions §§ 209-244. 

92. Patterson v. Kellogg, 53 Conn. 
38, 22 AC 1096: Bracht v.. Johnson, 
187 Mo. A. 220, 1738 SW 692. 

[a] TIllustrations.—(1) Where A 
must account to B for rents, etc., to 
a certain date, and C is liable to ac- 
count for rents, ete., after that date, 
B cannot sue A and C jointly. Pat- 
terson v. Kellogg; 53 Conn. 38, 22 A 
1096. (2) Where defendants under 
separate licenses individually operat- 
ed at different times a ferry, using a 
portion of plaintiff’s land for an an- 
chorage, plaintiff cannot join them in 
one suit to recover for the use of 
the property. Bracht v. Johnson, 187 
Mo. A. 220, 173 SW 692. 

See supra §§ 153, 154. 
Compania Sansinena v. Hould- 
Soe So COS, Ick, TUSK A ake 85 


95. Conn,—Lewisohn v. Stoddard, 
78 Conn.-575, 63 A 621; Fairfield’ v. 
Southport Nat. Bank, 77 Conn. 4238, 59 
IN Sys 

N. C.—Oyster v. Iola Min. Co., 140 
N. C. 135, 52 SE'198; Fisher v. South- 
on Ein Sot DS CO. 38! ING C. 2245150) Si 

Eng.—Payne v. British Time Re- 
COLGdEHMCOM me CO yao) 2c ip meee se aL 
Oesterreichische Export v. British 
Indemn. Ins. Co., Ltd., [1914] 2 K. B. 
747; Compania Sansinena v. Houlder 
Bros: & Co., Ltd, (L910) 22K. By 854. 

Man.—First Nat. Bank v. Avitt, 24 
Man. 588, 15 DomLR 82, 26 WestLR 
425, 5 WestWkly 842 [varying 14 
DomLR 629, 26 WestLR 37, 5 West 
Wkly 660, 663]; Stephens v. Cairns, 
24 Man. 434, 17 DomLR 743, 28 West 
TR Soile 
Se aos Ve (ALEK a ye OO nitantla, 

[a] Where all the parties defend- 
ant are concerned in the different 
causes of action stated, either direct- 
ly or remotely, they may be properly 
joined. Lewisohn y. Stoddard, 78 
Conn bib, Gow AMG2ds 

[b] There need be no link, con- 
tractual or otherwise, between (de- 
fendants, nor need the damage al- 
leged to be done by defendants be the 


The court has power, under 


prevent either defendant being em- 
barrassed by the joinder. Payne v. 
British Time Recorder Co., Ltd., 
[REO AN ike. o ise os 

[c] Resident and nonresident.— 
Where the statement of claim in an 
action against two defendants, one 
of whom is a resident within the ju- 
risdiction and the other is not, sets 
up more than one claim against the 
resident defendant, but. only one as 
against both defendants, the nonresi- 
dent defendant is a proper party.to 
the action in respect of the latter 
claim. Swanson v. MacArthur, 23 
Man. 84, 12 DomLR 487, 24 WestLR 
1, 4 WestWkly 231. 

96. Compania Sansinena v. Hould- 
er Bros. dé Co. Wuitde ei 1o Od orice 


354. And see cases supra note 95. 
97. Fairfield v. Southport Nat. 
Bank, 77 Conn. 423, 59 A 513; Oyster 


v. lola Min. Co., 140 N. C. 135, 52 SH 
198; Young v. Young, 81 N. C. 91. 

[a] In Alberta, unless a cause of 
action against two ‘Yersons is joint, 
and facts are alleged to show that 
there is a joint cause of action 
against the two defendants, they may 
not be joined in one action, either 
under Judicature Ordinance Order VI, 
rule 29 or under rule 32, which latter 
rule is of the same effect, except as to 
procedure, as English Order XVI, 
rule 7. Edinger v. McDougall, 2 Al- 
ta, Ti, 345. 

98. Lewisohn vy. Stoddard, 78 Conn. 
575, 63 A 621. 

99. Payne v. British Time Record- 
er Covet, FOZ) Qiien Baas 

1. Payne v. British Time Recorder 
Co., Ltd., supra. 
ie generally see Trial [88 Cyc 

2. Joinder of defendants where lia- 
bilities depend on several causes gen- 
erally see supra § 155. 

Parties against whom contracts 
may be enforced generally see Con- 
tracts §§ 821-825. 

3. See supra § 1423s 

4. Barber v. Cazalis, 30 Cal. 92. 

_ Who must be joined generally see 
infra §§ 175-178. ; 
See Cal.—Barber vy. Cazalis, 30 Cal. 

Ga.—Sims v. Clark, 91 Ga. 302, 18 
SE 158. 
hi we ee v. Sherman, 9 Iowa 
vo . 


Mo.—Watts v. Meyer, (A.) 189 SW 
Mont.—Baker v. Hanson, 72 Mont. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 156-157] 


lateral contract.® 


of the obligation.* 
act provisions, however, 


law and faet.§ 


[§ 157] (b) On Same Contract®—aa. Joint Con- 
Where a contract contains a joint obligation 
by two or more obligors, all of such obligors may 
be joined as defendants in an action thereon;+° and 
in the absence of statute to the contrary as a general 
rule all of such obligors must be joined as defend- 


tracts. 


ante;72 


22, 231 P 902: 

N. Y.—Cozzens v. American Gen. 
Gowroo, MISE: § 395. 106 
‘Allen v. Fosgate, “Ti How 


Engineering 
NYS 548; 
Pr 218. 

Ont.—Boston Law Book Co, v. Can- 
ada Law Book Co., 43 Ont. L. 13 [app 
dism 43 Ont. L. 233]. 

{a] Illustrations.—(1) A mortga- 
gee who has the right under his 
contract to apply to the indebtedness 
the proceeds of plaintiff's property 
held as security, and does so, by 
reason of a third person’s breach of 
his contract with plaintiff to pay the 
mortgage, is neither a necessary nor 
proper party defendant to an action 
by plaintiff against such third person 
for such breach of contract. Hur- 
witz v. Gross, 5 Cal. A. 614, 91 P 109. 
(2) Where sureties on an administra- 
tor’s general bond were joined with 
sureties on additional bond given up- 
on a sale of real estate, to recover for 
a misappropriation by the adminis- 
trator of proceeds of sale of personal 
property, there was a misjoinder of 
parties defendant, since the sureties 
on the additional bond were not liable 
for misappropriation of proceeds of 
sale of personal property. Baker v. 
Hanson, 72 Mont. 22, 231 P 902. 

6. Mervin v. Sherman, 9 Iowa 331; 
oe v. Eppenstein, 71 Or. 1, 140 P 
ol. 

[a] Illustration.—Where a me- 
chanic’s labor was done under a con- 
tract with the owner, and in consid- 
eration of forbearance, a subsequent 
purchaser promised the mechanic to 
pay the claim, there was no privity 
of contract between the original own- 
er and the purchaser, and they could 
not be sued in a joint action seeking 
a joint judgment. Mervin v. Sher- 
man, 9 Iowa 331. 

Joinder of principal obligor and: 
Guarantor see Guaranty § 177. 
Surety see Principal and Surety [32 

Cye 125): 

7. Cozzens v. American Gen. En- 
gineering Co., 55 Mise. 393, 106 NYS 
548. 

[a] ) 
recover for services rendered an en- 
gineering company for a percentage 
of profit cannot join as defendants 
other persons who had agreed with 
defendant, but not with plaintiff, to 
contribute to plaintiff's compensation. 
Cozzens v. American Gen. Engineer- 
ing Co., 55 Misc. 393, 106 NYS 548. 

8. Zeiser v. Cohn, 144 App. Div. 
825, 129 NYS 625 faff 207 N. Y. 407, 
101 NE 184, 47 LRANS 186, AnnCas 
1914C 493]; Payne v. British Time 
Recorder Co., Ltd., [1921] 2 K. B. 1. 

{a] Tllustrations.—(1) Where one 
receives property from another, and 
agrees to pay the latter’s debts to 
plaintiff. with interest, plaintiff could 
sue either, or both, and was not 
bound to elect between them, and sue 
one alone. Zeiser v. Cohn, 144 App. 
Div. 825, 129 NYS 625 faff 207 N.Y. 

.407, 101 NE 184, 47 LRANS 186, Ann 
Casl914C ee « (2) Where plaintiff 
contracted to-supply a company with 
certain cards according to sample 


y 
wt 


Plaintiff cannot join, as defend- 
ants, persons who have agreed with the principal 
defendant, but not with plaintiff, to perform a part 
Under some code and practice 
several persons may be 
joined as defendants, where the different contracts 
are in regard to the same subject matter, and the 
respective rights or liabilities of the several defend- 
ants depend substantially upon the same questions of 


Thus a plaintiff who sues to | 


PARTIES 


defendants, 


supplied to him by the company, and 
plaintiff then contracted with a firm 
to make and deliver cards according 
to the sample, and the firm delivered 
the cards to the company, who, how- 
ever, refused to receive or pay for 
them, alleging they were not up to 
sample, plaintiff may bring an action 
against the company and the firm, 
joining them as defendants and 
claiming alternative relief, since the 
main question of fact in both causes 
of action, namely, whether the cards 
were or were not up to sample, is 
common. Payne v. British Time Re- 
Conder.Co,, Jutde, [19 2n i goke, Ba 

Joinder ‘where several causes of ac- 
tion generally see supra § 155. 

9. Joint contracts generally see 
Contracts §§ 557-564, 571, 579. 

10. Romaine v. Judson, 128 Ind. 
403, 26 NE 563, 28 NE) 753) Coy 4. 
Stucker, 31 Ind. 161; Fitch v. Sawyer 
Crystal Blue Co., 133 App. Div. 888, 
117 NYS 883. 

{a] Illustrations.—(1) Where a 
contract of sale provides that one of 
the purchasers shall pay certain 
notes given by the seller, and the 
other purchaser shall pay certain oth- 
er notes, and it also contains a prom- 
ise by both purchasers to pay ail of 
such notes, an action on such contract 
may be maintained by the holder 
against both purchasers jointly. Ro- 
maine v. Judson, 128 Ind. 403, 26 NE 
563,28 NE75. (2) Wherea complaint 
for a breach of an employment con- 
tract alleges that both defendants 
made the contract employing plain- 
tiff, and that both breached it, they 
are both properly joined as defend- 
ants. Fitch v. Sawyer Crystal Blue 
Co., 183 App. Div. 888, 117 NYS‘883. 


11. See infra § 169. 

12. See Contracts § 571. 

13. U. S.—Sawin v. Kenny, 93 U.S. 
289, 23 L. ed. 926; Johnson v. Byrd, 
13 F. Cas. No,, 7,376, Hempst. 434 
(Arkansas). 

Ala.—Steed v. Barnhill, 71 Ala. 157; 
Steed v. McIntyre, 68 Ala. 407; Mc- 
Kee v. Griffin, 60 Ala. 427. 

Ark.—Bradford v. Toney, 30 Ark. 
763; Hamilton v. Buxton, 6 Ark. 24. 

Colo.—Doyle v. Nesting, 87 Colo. 
522, 88 P» 862; Warren v.. Hall, 20 


Colo. 508, 38 P :767; Fitzgerald ‘v. 
Burke, 14 Colo. 559, 23 P 993; Hughes 
v. Fisher, 10 Colo. 383, 15 P 702; Ir- 
wine v. Wood, 7 Colo. 477, 4 P 783; 
Exchange Bank v. Ford, 7 Colo. 314, 
By 182 449. 

Ill.—Kaestner v. Chicago First Nat. 

Bank, 170 Ill. 322, 48 NE 998 [aff 68 
TIPTENAN, 460]. 

Kan.—Jefferson County v. Swain, 5 
Kan. 376. 

Ky.—Williams v. Rogers, 14 Bush 


776; Gossom v. Badgett, 6 Bush 97, 
99 AmD 658; Hughes v. Gray, 1 Ky. 
Oph: 


Minn.—Singer v. Singer, 173 Minn. 
57, 214 NW 778, 216 NW 789; Central 
State Bank v. Royal Indemn. Co., 167 
Minn. 494, 210 NW 66; Morgan vy. 
Brach, 104 Minn. 247, 116 NW 490; 
Fryklund v. Great Northern R. Co., 


[47 C.J.) TT 


ever, contracts which at common law would be re- 
garded as joint contracts are construed to be joint 
and several,!2 and an action thereon may, at the 
election of plaintiff, be brought against all or any 
one or more of the codbligors.** 
have been held to apply to implied contracts as well 
as to express contracts,t* but not to contracts ex- 
isting atthe time of the passage of the statute,*® 
and have ‘also been held to have no application to, 
joint oral contracts;1® but as to this there is au- 
thority to the contrary." 

As dependent on service of process.1® 
utory provisions authorizing a suit against joint 
although not all ot them 
served,!® plaintiff may make several joint obligors 
parties defendant, although he: can obtain service 
Under ‘some codes and practice acts, how- | on only one of them.*° 


“These provisions 


Under stat- 


may be 


101 Minn. 37, 111 NW 727; Hoatson 
v. McDonald, 97 Minn. 201, 106 NW 


311; Sundberg v. Goar, 92 Minn. 143, 
99 NW 638. 
Miss.—J. B. White’s Garage v. 


Boyd, 149 Miss. 383, 115 S 334. 

Mont.—Wibaux v. Grinnell Live- 
Stock Co., 9 Mont. 154, 22 P 492. 
Baek C.—Davis v. Sanderlin, 23 N. C. 
vo . 

[a] Common-law rule abolished.— 
Such a statute abolishes the common- 
law rule that all persons jointly li- 
able on a contract must be sued 
jointly. J. B. .White’s Garage v. 
Boyd, 149 Miss..383, 115 .S 334. 

[b] In the Philippines (1) under 
Civ. Code arts 1137, 1144, when an 
obligation is a solidary one, a creditor 
may bring his action in toto against 
any of the debtors obligated in soli- 
dum. Inchausti v. Yulo, 34 Philippine 
978. (2) And although the creditor 
may have, by means of a subsequent 
instrument, covenanted with some of 
the solidary debtors different periods 
of payment and different conditions, 
it cannot on this account be under- 
stood that the solidarity stipulated in 
the previous instrument has been 
broken. Inchausti v. Yulo, supra. 

Joinder on joint and several con- 
tracts generally see infra § 159. 

14.) J. BS White's Garage v. Boyd, 
149 Miss. 383, 115 S 334, 336. 

“There was just as much reason 
for abolishing the common-law rule 
as to implied contracts as to express 
contracts, and certainly implied con- 
tracts, which are sometimes denomi- 
nated in the law books as quasi con- 
tracts, are within the language of the 
statute. We think it clear that they 
are aS much within the intendment of 
the statute as within its language.” 
J. B. White’s Garage y. Boyd, supra. 

15. Sundberg v.. Goar,. 92 Minn. 
143, 99 NW 638. 

16. Exchange sen v. Ford, 7 Colo. 
314, 3 P. 449, 4 P74 

17. Singer We simon Mee Aeinn. 57, 
214 NW 778, 216 NW 789. 

[a] “Obligation” within the mean- 
ing of a statute providing that all 
parties to joint obligations, including 
negotiable paper, ete, and all con- 
tracts on which. they are jointly l- 
able, may be sued thereon jointly or 
severally includes parol as well as 
documentary contracts. Singer v. 
Singer, 173 Minn. 57, 214 NW 778, 
216 NW 789. 

18. Process generally see Process 
[32 Cyc 412]. 

Service of process or notice on de- 
fendant as necessary to jurisdiction 
generally see Courts: §§ 96-98. 

19. See statutory provisions. 

20. Ostrander y. Blandin, 211 Fed, 
733 (New York). 

{a] Thus, under N. Y. Code Civ. 
Proce. § 1932, providing that, where a 
complaint is against two or more 
defendants alleged to be jointly in- 
debted, and the summons is served on 
one or more but not on all, plaintiff 
may proceed to final judgment as to 
the defendants served unless the 


78 [47 C.J.] 


[§ 158] bb. Several Contracts.?? 
visions of the various codes and practice acts,?? 
where two or more persons are severally liable upon 
the same written instrument or obligation, including 
parties to bills of exchange and promissory notes,”* 
they may, all or any number of them, be joined as 
defendants in the same action, at the option of 
plaintiff,?* and where plaintiff sues the different de- 
fendants severally, he may elect which he will first 
This rule applies only where two or more 
persons are severally liable on the same written ob- 
and does not alter the 
general rule that two or more persons shall not be 
joined as defendants who are only severally liable 


sue.?° 


ligation or instrument ;°° 


court otherwise directs; and under 
Judicial Code § 50 (Act March 3, 
1911, c 231, 36 St. at L. 1101) provid- 
ing that where there are several de- 
fendants, and one or-more of them are 
neither inhabitants of, nor found 
within, the district and do not volun- 
tarily appear, the court may proceed 
to trial as between the parties who 
are properly before it, but the judg- 
ment shall not conclude or prejudice 
others not served with process or 
voluntarily appearing; a plaintiff 
may make all of several joint debtors 
parties to the suit, although he can 
obtain service on only one of them. 
Ostrander v. Blandin, 211 Fed. 733. 


ee At common law see supra § 
. Several contracts generally see 
Contracts: §§ 553-556, 578. 


22. See statutory provisions. 

[a] In New York ‘an exception to 

. ) [the common-law] rule as to 
the non-joinder of persons only sev- 
erally liable was first created in 
this state .by chapter 276, Laws of 
1832, which permitted persons sev- 
erally liable on the same bill or note 
to be joined as defendants in the 
same suit. Graham's. Pr. )91,° 92. 
When the Code of Procedure was 
adopted in 1848 [Laws 1848, c. 379] 
section 120 thereof provided as fol- 
lows: ‘§ 120. Persons severally li- 
able upon the same obligation or in- 
strument, including the parties to 
bills of exchange and promissory 
notes may, all or any of them, be in- 
cluded in the same action, at the op- 
tion of the plaintiff.’ The word ‘ob- 
ligation’ in that section was con- 
strued to mean ‘written obligation.’ 
Strong v. Wheaton, 38 Barb. 616. Un- 
der the Code of Civil Procedure (§ 
454), all persons ‘severally liable up- 
on the same written instrument, in- 
cluding the parties to a bill of ex- 
change or a promissory note, whether 
the action is brought upon the in- 
strument, or by a party thereto to re- 
cover against other parties liable 
over to him; may : . . be included 
as defendants in the same action.’ ” 
Lane v. Fenn, 76 Misc. 48, 51, 134 NYS 
92, 3 NYCivProcNS 187. 

{b] In the District of Columbia 
the statute relating to this matter 
reads as follows: ‘‘Where money is 
payable by two or more persons joint- 
ly or severally, as by joint obligors, 
covenantors, makers, drawers, or in- 
dorsers, one action may be sustained 
and judgment recovered against 
all or any of said parties, by whom 
the money is payable, at the option 
of the plaintiff. But an action 
against one or some of the parties by 
whom the money is payable may, 
while the litigation therein continues, 
be pleaded in bar of another action 
against another or others of said par- 


ties.’ 14 U.S. St. at L. 405 § 20. See 
Burdette v. Bartlett, 95 U. S. 637, 24 
L. ed. 534. 

23. See Bills and Notes §§ 1113- 
1119. 

24. U. S.—Oliver v. Gilmore, 52 
Fed. 562 (Massachusetts). 


Cal.—Heppe v. Johnson, 73 Cal. 265, 
14 P 833; Peo. v. Love, 05 Cal. 


520;, 


PARTIES 


Under the pro- 


A. 14, 84 
10 Colo. 


Moreing v. Weber, 3 Cal. 
Pez 0: 
Soe epee v. Fisher, 
3 
Industrial Co. v. 


a Use tes (OK 
Ky.—Hastings 

Jones, 167 Ky. 714, 181 SW 364; Ken- 

tucky Live Stock ‘Breeders’ Assoc. v. 

Miller, 119 Ky. 398, 84 SW 301, 27 

age 39; Wilde v. Haycraft, 2 Duv. 


Mass.—Tulane Univ. v. O’Connor, 
192 Mass. 428, 78 NE 494; Costigan 
v. Lunt, 104 Mass, 217; Wallis v. 
Carpenter, 13 Allen 19. 

Minn.—Singer vy. «Singer, a Minn. 
57, 214 NW 778, 216 NW 78 

Nebr _—Ayres Vv. West, 86 eam, 297, 
125 NW 583; Champlin v. Sperling, 84 
Nebr. 633, 121 NW 976. 

N. Y.—De Ridder v. Schermerhorn, 
10 Barb. 638; Automatic Strapping 
Mach. Co. v. Twisted Wire, etc., Co., 
142 NYS 6 [rev on other grounds 159 
App. Div. 656, 144 NYS 1087]; Brain- 
ard v. Jones, 11 HowPr 569. 

N. C.—Hanover Nat. Bank v. Cocke, 
127 N.C. 467, 37 SH 507. 

Oh.—Burgoyne v. Ohio L. Ins., etc., 
Cox, Oh. 7 5 O6. 

[a] “fhe purpose of this section 
of the code is to simplify litigation 
and prevent a multiplicity of suits for 
a breach of the same contract.” 
Champlin v. Sperling, 84 Nebr. 6338, 
635, 121 NW 976. To same effect 
Singer v. Singer, 173 Minn. 57, 214 
NW 778, 216 NW 789. : 

[b] Liabilities arising out of same 
contract.-—Where the liability of each 
and all of the parties joined as de- 
fendants in an action arises out of 
the same contract, embodied in one 
instrument in writing, there is no 
misjoinder of parties. ~ Irwine v. 
Wood, 7 Colo. 477, 4 P 783. 

[c] Suing severally.—Upon a con- 
tract between manufacturers, by 
which, in consideration of the party 
of the first part not using his plant 
for a certain purpose, the parties of 
the second part severally agree to 
pay him a percentage on their sales, 
he may maintain an action against 
one of them alone, where it is plain 
that each is holden only for his own 
payment, Oliver v. Gilmore, 52 Fed. 
562 


25. Hamilton F. Ins. Co. v. Greger, 
218 App. Div. 536, 218 NYS 534. 


26. Wilde v. Haycraft, 2 Duv. 
(Ky.) 309; Strong v. Wheaton, 38 
Barb. (N. Y.) 616; Tibbits v. Percy, 


24 Barb. (Ne Y.) 39; Le Roy v. Shaw, 
9 N. Y. Super. 626; Lane v. Fenn, 76 
Misc. 48, 134 NYS 92, 3 NYCivProc 
NS 187; Spencer v. Wheelock, 11 
NYLegObs 329. And see cases supra 
note 24. Z 
27. Lane v. Fenn, 76 Misc. 48, 134 
NYS 92, 3 NYCivProcNS 187. 
Joinder on: 
Several contracts in general see su- 
pra § 144. 


po eis and distinct torts see supra | 
147. 


28. Peery v. Kerr, 30 
Straus v. Hoadley, 23 App. 
48 NYS 239; 
Y. Super. 626. 
Sa 155. 


[a] 


Mo. 349; 
Div. 360, 
Le Roy v. Shaw, 9 N. 

See generally supra 


Rule applied.——Where a com- 


[§§ 158-159 


- to answer for the same debt, or to give recompense 
for the same injury;?7 and does not authorize the 
joinder of several persons who are liable upon sepa- 
rate obligations or contracts, although they arise 
out of the,same transaction,?® or are in respect of 
the same subject matter.” 

As affected by amount of several liability. It has 
been held that the right to join several defendants 
under this rule applies only to a contract upon which 
the parties are each severally liable for the whole 
amount, and not where each is lable only for a 
stipulated or proportionate amount;*° but the weight 
of authority is to the contrary.*+ 

[§ 159] cc. Joint and Several Contracts.*? 


Un- 


mon agent for several,purchasers of 
goods buys a quantity which is divid- 
ed up among such puschasers, such 
purchasers are liable. severally ‘and 
not jointly for the amount taken by 
each and must be sued severally up- 
on the contract of sale for the goods 
furnished each and not on a note giv- 
en by the agent for the entire pur- 
chase price. Snelling v. Howard, 51 
N. Y. 373 [aff 30 N. Y. Super. 400]. 
29. Bracht v. Johnson, 187 Mo. A. 
220, 173 SW 692. 
30. Straus v. Hoadley, 23 App. Div. 
360, 48 NYS 239. j 
[a] Rule applied in action on 
Lloyd’s policy of insurance. Straus 
aa ee ce 23 App. Div. 360, 48 NYS 
81. Hastings Industrial Co. v. 
Jones, 167 Ky. 714, 181 SW 364; Ken- 
tucky Live Stock Breeders’ Assoc. v. 
Miller, 119 Ky. 393, 84 SW 301, 27 
KyL 39; Wilde v. Haycraft, 63 Ky. 
309; Champlin v. Sperling, 84 Nebr. 
633, 121 NW 976; -Ayers v. Bailey, 
162 N. C. 209, 78 SE 66; Hanover 
Nat. Bank v. Cocke, 127 N. C. 467, 37 


SE 507; Hoosier Canning, etc., Co. 
papa, 9 OhS&CP 59, 6 OhNP 


[a] Tllustrations.—(1) Where there 
are several signers to a contract 
for the payment by each of one 
hundred dollars, they may be sued 
jointly. Wilde v. Haycraft, 63 Ky. 
309. (2) Where’ several persons 
each sign a contract with plaintiff 
to pay a certain sum for the erec- 
tion of a factory to be used by them 
and the corporation to be organized, 
in which the share of each is deter- 
mined by his subscription, plaintiff 
may join a number of the subcribers 
to recover on their subscriptions. 
Hastings Industrial Co. v. Jones, 167 
Ky. 714, 181 SW 364. (3) Under a 
contract whereby a large number of 
persons agreed to purchase a factory 
of a builder, to be owned in common 
by the subscribers, the subscriptions 
ranging from twenty- five dollars to 
one hundred dollars, and each of the 
subscribers becoming liable only for 
the amount subscribed by him, the 
joinder of all or any number of such 
subscribers in a single action, for 
purchase money, may be made, al- 
though a several judgment is sought 
against each for the sum subscribed. 
Hoosier Canning, ete., Co. v. Dono- 
van, 9 OhS&CP 59, 6 OhNP 481, 
(4) Where the stockholders of an in- 
solvent bank authorize the trustee of 
the bank to bind them individually, 
but not jointly, for money to be bor- 
rowed on their credit, and agree to 
repay the same in proportion to the 
amount of stock held 4by each, they 
are properly joined as defendants 
in an action to recover money sa 
loaned, since the subject of the ac- 
tion is of common and general inter- 
est. Hanover Nat. Bank v. Cocke, 127 
N. ro 467, 37 SEH 507. 

arties defendant to actions on sub- 
aerth ion contracts generally see Sub- 
serindiis [87 Cyc 502). 
32. Cross references: 
At common law see supra § 145. 


” For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ya, a 


§§ 159-161] 


der some of the codes and practice acts,?* which in 
effect abolish the common-law rules as to joint and 
several liabilities on contracts,*+ where several per- 
sons are jointly and severally bound by the same 
obligation or contract, an action thereon may be 
maintained, at plaintiff’s option, against all, or one, 
or any intermediate number of them.*® 
has also been held to apply under a code provision 
that on a several liability plaintiff may proceed 
against defendants served as if they were the only 


defendants.*® 


[§ 160] (6) In Action for Tort®*’—(a) General 
In the absence of any express provision to- 
the contrary, in jurisdictions having codes of pro- 


Rule. 


Joint and several contracts generally 
see Contracts §§ 565-569, 571, 580. 

On joint contract regarded as joint 
and several see supra § 157. 


33. See statutory provisions. 
34. Williams v. Rogers, 14 Bush 
(Ky.) 776. 


Joinder on joint and several con- 
tract at common law see supra § 145. 


35. . S.—Royal Indemn. Co. v. 
Cliff Wood, etc., Co. 10 F.(2d) 501 
(Ohio); Goldsmith v. Sachs, 17 Fed. 


726, 8 Sawy. 110 (California); De- 
loach v. Dixon, 7 F. Cas. No. 3,775, 
Hempst. 428 (Arkansas). 

Cal.—Hurlbutt v. N. W. Spaulding 
Saw Co., 93 Cal. 55, 28 P 795. 


Colo.—Warren v. Hall, 20 Colo. 
508, 38 P 767. 
Iowa.—Swartley_ v. Oak Leaf 


Creamery Co., 135 Iowa 573, 113 NW 
496; Allen v. Maddox, 40 Iowa 124. 

Kan.—Schilling .v. Black, 49 Kan. 
552, 31 P 143; Swerdsfeger v. State, 
21 Kan. 475. 

Minn.—Steffes v. Lemke, 40 Minn. 
27, 41 NW 302. . 

Mo.—Williamson-Stewart Paper Co. 
v. Bosbyshell, 14 Mo. A. 534. 

Mont.—Wibaux v. Grinnell Live- 
Stock Co., 9 Mont. 154, 22 P 492. 

Nebr.—Council Bluffs Sav. Bank v. 
Griswold, 50 Nebr. 753, 70 NW 376. 

Oh.—Clinton Bank v. Hart, 5 Oh. 
Stiss- 

Okl.—Schowalter y. Beard, 10 Okl. 
454, 63 PB 687. 

[a] Rule applied.—(1) This rule 
applies where a number of persons 
sign a contract binding themselves 
“jointly and severally.” Hurlbutt v. 
N. W. Spaulding Saw Co., 93 Cal. 55, 
28 P 795. (2) Where a number of 
persons agree by a contract that 
might be construed as either joint 
or several to enter into a partnership, 
and a part of them afterward refuse 
to fulfill the agreement, an action 
for a breach of the contract may be 
maintained by any one of the others 
against those committing the breach 
without joining as defendants those 
who have committed no breach. Gold- 
smith v. Sachs, 17 Fed. 726, 8 Sawy. 
110. 

Statutory presumption of joint and 
several promise see Contracts § 571. 


836. Quigley v. Walter, 32 N. Y. 
Super. 175. 
[a] Such a code provision chang- 


es the common-law rule so that ona 
joint and several contract one or more 
and less than the whole of the con- 
tractors may be sued; and hence 
there is no misjoinder where two or 
four trustees of a corporation are 
sued on a joint and several liability. 
Quigley v. Walter, 32 N. . Super. 
175 (under Code Civ. Proc. § 136 subd 
2 [mow § 456]). 
37. In action for: 


Negligence see Negligence §§ ‘on 625. 


Wrongful death see Death 127. 


38. See supra § 146. 
39. See Torts [38 Cyc 483 et seq]. 
40. U. S.—Corsicana Nat. Bank v. 


Johnson, 251 U. S. 68, 40 SCt 82, 64 
L. ed. 141 [rev 218 Fed. 822, 134 
CCA 510]; Little v. Giles, 118 U. S. 
596,.7 SCt 32,.30 L. ed. 269; ‘Pirie 
v. Tvedt, 115 U. S. 41, 5 SCt 1034, 
1161, 29 L. ed. 331; Chicago Great 
Western R. Go. v.,Hulbert, 205 Fed. 


\ 


PARTIES 


This rule 
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cedure or practice acts, as at common law,** where 
a tort is committed by two or more persons as joint 
tort-feasors, they are regarded as being jointly and 
severally liable therefor,*®® and plaintiff at his elec- 
tion may sue all, or one, or any intermediate number 
of such joint tort-feasors.*° 

The motive of plaintiff in joining several defend- 
ants is not a proper subject of inquiry by the court, 
where he has a right to proceed against all, and al- 
leges a joint cause of action in tort against them.** 


Insolvency of a defendant does not affect the right 


248, 125 CCA 98 (Iowa): Gawne v. 
Bicknell, 162 Fed. 587; Clay v. Wa- 
ters,, U6il) Med. \ 815," 188 CCAS (633), 
Knuth v. Butte Electric R. Co., 148 
Fed. 73;. Graves v. City, etc., Tel. 
Assoc., 132 Fed. 387; Gudger v. West- 


ern North Carolina R. Co., 21 Fed. 
81 (North Carolina). 
Ala.—Henry v. Carlton, 113 Ala. 


636, 21 S 225. 

Ariz.—Lally v. Cash; 18 Ariz. 574, 
164 P 4438; Smith v. Mosbarger, 18 
Ariz. 19, 156 P 79. 

Ark.—Coats v. Milner, 134 Ark. 311, 
203 SW 701; Myers v. Linebarger, 
134 Ark. 231, 203 SW 580. 

Cal.—Cole v. Roebling Constr. Co., 
156 Cal. 443, 105 P 255; Dawson v. 
Schloss, 93 Cal. 194, 29 P 31; Tomp- 
kins v. Clay St. R. Co., 66 Cal. 163, 4 
P 1165; Herron v. Hughes, 25 Cal. 
555; Griswold v. Morrison, 53 Cal. 
A. 93, 200 P 62, 65 [cit Cyc]; Rogers 
v. Ponet, 21 Cal. A. 577, 132 P 851. 

Conn.—Sparrow v: Bromage, 83 
Conn. 27, 74 A 1070, 27 LRANS. 209, 
19 AnnCas 796; Pratt v. Brewster, 52 
Conn. 65. 

Ga.—Graham v. Dahlonega Gold 
Min. Co., 71 Ga. 296: Smith v. Floyd 
County, 36 Ga. A. 554, 137 SE 646. 

Ida.—McClain v. Lewiston Inter- 
state Fair, ete., Assoc., 17 Ida. 63, 
Ae P1015, 25 LRANS 691, 20 AnnCas 

Ind.—Cleveland, etc., R. Co. v. Gos- 
sett, 172 Ind. 525, 87 NE 723; Cleve- 
land, etc., R. Co. v. Hilligoss, 171 Ind. 
417, 86 NE 485, 131 AmSR 258; Flem- 
ing v. McDonald, 50 Ind. 278, 19 AmR 
711; Indianapolis, ete., R. Co. v. War- 
ner, 35, Ind. 6153, Brady v., Ball, 14 
Ind. 317. 

Iowa.—Wisecarver v. Chicago, etc., 
RanCo.0 4k! Towa 2 lie N Wa sbS2 
Vary v. Burlington, etc., R. Co., 42 
Iowa 246. 

Kan.—Kansas City v. Slangstrom, 
53 Kan. 431, 36 P 706; Westbrook v. 
Mize, 35 Kan. 299, 10 P 881. 

Ky.—Lexington, ete, R. Co. v. 
Breathitt County Bd. of Education, 
176 Ky. 541, 195 SW 1094; Probst v. 
Hinesley, 133 Ky. 64, 117 SW 389; 
Clinger v. Chesapeake, etc., R. Co., 
128 Ky. 736, 109 SW 315, 33 KyL 86, 
15 LRANS 998; Pickerill v. Louis- 


ville, 125 Ky. 213, 100 SW 873, 30 
KyL 1239; Buckles v. Lambert, 4 
Mete. 330. 


Minn.—Mayberry v. Northern Pac. 
R.:Co., 100 Minn. 79, 110 NW 356, 12 
LRANS 675, 10 AnnCas 754; Sloggy 
v. Dilworth, 38 Minn. 179, 36 NW 451, 
8 AmSR 656; , Hurlburt v. Schulen- 
burg, 17 Minn. 22 

Mo.—Fulwider v. Trenton Gas, etc., 
Co., 216 Mo. 582, 116 SW 508; Berry 
Vio tw uous. etes. Re (Cos b21.45 Mio; 
593, 114 SW 27; Mitchell v. Brown, 
(A.) 190 SW 354; Weathers v. Kan- 
sas City Southern R. Co., 111 Mo. A. 
315, 86 SW 908. 

Mont.—Golden v. Northern Pac. R. 
Co., 39 Mont. 435, 104 P 549, 34 LRA 
NS 1154, 18 AnnCas 886. 

Ney.—Mandlebaum v. Russell, 4 
Nev. 551. 

N. J.—Matthews v. Delaware, etc., 
Ris Co., 156. N. Jak. 34, 27 A. 919, 22 
LRA 261, 

N. Y.—Clapp v. Ellington, 154 N. Y. 
781, 49 NE 1095; Holsapple v. Rome, 


of plaintiff to join him with others in the action if 
he is jointly liable for the tort.*? ; 
[§ 161] (b) Necessity and Sufficiency of Joint 


etc., R. Co., 86 N. Y. 275; Masterson 
v. New York Cent., etc., R. Co., 84 
Ni Yi 247; 188. Ann Ra 5108 ican ave 


Smith, 80 N. Y. 458; Slater v. Mer- 
sereau, 64 N. Y. 138; Roberts v. 
Johnson, 58 N. Y. 613; Pollett v. 
Long, 56 N. Y. 200; Irvine v. Wood, 
51 N. Y. 224, 10 AmR 603 [aff 27 N. 
Y. Super. 138]; Creed v. Hartmann, 
29 N. Y. 591, 86 AmD 341 [aff 21 N. 
Y. Super. 123]; Tanzer v. Breen, 131 
App. Div. 654, 116 NYS 110; Usher 
v. Van Vranken, 48 App. Div. 413, 
63 NYS 104; Garrett v. Wood, 13 App. 
Div. 8, 48 NYS 125; Kirby v. Dela- 
ware, etc., Canal Co., 90 Hun 588, 35 
NYS 975; Lane v.. Fenn, 76 Misc. 
48, 134 NYS 92, 3 NYCivProcNS 187; 
Goldstein v. Tunick, 59 Misc. 516, 110 
NYS 905; Mangan v. Hudson River 
Tel. Co., 50 Misc. 388, 100 NYS 539; 
Mead v. Mali, 15 HowPr 347 [aff 25 
Barb. 578]; Knickerbacker v. Colver, 
8 Cow. 111; Low v. Mumford, 14 
Johns. 426, 7 AmD 469. 

N. C.—Watts v. Lefler, 194 N. C. 
671, 140 SE 435; Raulf v. Elizabeth 
City Light, ete., Co., 176 N. C. ‘694, 
97 SE 236; Hough v. Southern R. 
Co., 144 N. C. 692, 57 SE 469; Gudger 
v. Western North Carolina R. Co., 87 
IN Co aioe 

Oh.—New Amherst Home Tel. Co. 
v. Jackson, 4.Oh.(Cir= Cth Nessa soo: 
260Oh. (Cir y CleS89; 

Or.—Warner v. DeArmond, 49 Or. 
1995 SO PSs 90 ce LANs 

S. C.—Webber v. Jonesville, 94 S. C. 
189, 77 SE 857, 

Tenn.—Moore v. Chattanooga Elec- 
EVIG | Re Co. 2119) Denn. 2 (10 yeelO Seasivs 
497, 16 LRANS 978. 

Utah.—Groot v. Oregon Short Line 
R. Co., 34 Utah 152, 96 P 1019. 

- Wash.—Birkel vy. Chandler, 26¢ 
Wash. 241, 66 P 406. 

Wis.—E. L. Husting Co. v. Coca- 
Cola Co., 194 Wis. 311, 216 NW 833; 
Helberg v. Hosmer, 143 Wis. 620, 128 
NW 439; Olwell v. Skobis, 126 Wis. 
308, 105 NW 777; Zeller v. Martin, 
84 Wis. 4, 54 NW 330; Weisenberge 
v. Winneconne, 56 Wis. 667, 14 NW 
871; ull v. Fox, ete. Impr. Co., 19 
Wis. 100. 

Eng.—Salmon vy. Smith, 1 Saund. 
207 note 2, 85 Reprint 210. 
wee C.—Timms v. Vancouver, 15 B. C. 

Ont.—Broom v. Toronto Junction, 
10 OntWR 750; Imperial Paper Mills 
v. McDonald, 7 OntWR 472. 

“This rule has not been changed by 
the Code.” Buckles v. Lambert, 4 
Mete. (Ky.) 330, 333. 

[a] Illustration.—Where a pedes- 
trian is injured by the violent break- 
ing, by some passenger car negligent- 
ly managed, of a light wire careless- 
ly allowed by an electric light com- 
pany to hang low over a railroad 
track, plaintiff may sue either or both 
companies, jointly or severally, in 
which question they have no voice. 
Chicago Great Western R. Co. v. Hul- 
bert, 205 Fed. 248, 125 CCA 98. 

41. Knuth v. Butte Electric R. Co., 
148 Fed. 73. 

[a] Rule applied in an action 
against a resident and a nonresident 
defendant. Knuth v. Butte Electric 
R. Co., 148 Fed. 73. : 

42. Hough v. Southern R. Co., 144 


80 [47 C.J.] 


Tort in General.+® 


DNC. 169.25) 103, D1 ol 469) 
“Insolvency does not destroy the 
remedy, but can only affect the abil- 
ity of the plaintiff, who has a good 
cause of action and reduces it to 
judgment, to obtain the fruits of his 
recovery. . The test is not the 
amount that may eventually be re- 
alized upon a recovery, but the na- 
ture of the cause of action itself, as 
being one good or not good in law 
against the co-defendant alleged to 
have been wrongfully united with the 
petitioner, and the good faith of the 
plaintiff in making the joinder.” 
Hough v. Southern R. Co., supra. 
Insolvency generally see Insolvency 
Sem Csese p96. 
43. What constitutes joint tort 
generally see Torts [38 Cyc 483]. 
44. Cal.—Keyes v. Little York 
Gold Washing, etc., Co., 53 Cal. 724. 
Colo.—Millard v. Miller, 39 Colo. 
103, 88 P 845; Livesay v. Denver First 
Nat. Bank, 36 Colo. 526, 86 P 102, 118 
AmSR 120, 6 LRANS 598. 
Ga.—Pavesich v. New England L. 
Ins? Co} £22 ‘Ga. 190, 50 SH'68, 106 
AmSR. 104, 69 LRA 101. 
Ida.—McClain v. Lewiston Inter- 
state’ Fair, ete., Assoc., 17 Ida. 63, 
104 P1015, 25 LRANS 691, 20 AnnCas 
60 


60. 
Iowa.—Eddy v. Howard, 23 
75 


Ky.—Hill v. Harris, 4 Bush 450. 

Nebr.—Stuart v. Staplehurst Bank, 
‘57 Nebr. 569, '78 NW 298. 

N. Y¥.—Lynch v. Hlektron Mfg. Co., 
94 App. Div. 408, 88 NYS. 70. 

Oh.—French v. Central Constr. Co., 
ens St. 509, 81 NE 751, 12 LRANS 
- Or.—Cooper v. Blair, 14 Or. 255, 
1297370; 

Ont.—Symon v. Guelph, 13 Ont. L. 
47, 8 OntWR 320; Till v. Oakville, 
5 OntWN 443, 25’OntWR 476. 

[a] Tllustrations.—(1) A com- 
plaint, alleging that defendants, neg- 
ligently and with utter disregard of 
the safety of riders engaged in a 
speed contest, permitted a dog to run 
upon the track, alleges liability as 
joint tort-feasors, and is not demur- 
rable for misjoinder of defendants. 
McClain v. Lewiston Interstate Fair, 
ete., Assoc., 17-Ida. 63, 104 P 1015, 
25 LRANS 691, 20 AnnCas 60. (2) 
Where a petition contains a count 
for libel and a count for a violation 
of the right of privacy, and the al- 
legations are sufficient to show that 
the three persons made defendants 
were joint wrongdoers, they were not 
improperly joined in the same ac- 
tion. Pavesich v. New England L. 
Ins. Co.,'122 Ga. 190, 50 SE: 68,: 106 
Ams 11045769) TRA’ 10170 3) A pe- 
tition which joins several parties as 
defendants is not demurrable for mis- 
joinder of parties defendant where 
it states a joint act relative to a tort 
which may, from its nature, be joint, 
or be committed by persons in com- 
bination. Stuart v. Staplehurst Bank, 
57 Nebr. 569, 78 -NW 298. 

Joint liability for tort generally 


Iowa 


As a general rule, 
sons may be joined as defendants, in an action for 
tort, when and only when the tort is a joint tort, 
that is, when there is such a concert of action or 
unity of design among the several wrongdoers as 
to constitute them joint tort-feasors.*+ 
necessary for this purpose that there should be a 
breach of a joint duty,*® but it is sufficient if the 
injury results from an act or omission which con- 
stitutes at the same time a breach of duty owing 
by each defendant to plaintiff, although such duties 
are not the same and do not grow out of the same or 
similar principles of law;*® and although the wrong 
complained of was an omission or violation of a 
joint or common duty, any number of defendants 
may be joined who are charged with the tort which 


PARTIES 


several per- 


Liisa not 


see Torts [38 Cyc 483]. 

45. Charman v. Lake Erie, etc., R. 
Co., 105 Fed. 449. 

46. Charman v. Lake Erie, etc., R. 
Co., supra; Scearce v. Gainesville, 33 
Ga: A. 411, 126 SE 888; Campbell v. 
Cluff, 8 OntWR 740. 

Freeby v. Sibley, 183 Iowa 827, 
167 NW 770. 

McClain v. Lewiston Inter- 
state Fair, etc., Assoc., 17 Ida. 63, 104 
P 1015, 25 LRANS 691, 20 AnnCas 60; 
Louisville. Gas, eté., Go. v. Nall, 178 
Ky. 33, 198 SW 745; Smith v. Day, 
8397 Ore 531, 64 P 812) 65+ PS1055: 

Concert of action as element of 
joint tort generaliy see Torts [38 
Cyc 487] 

49. Hudgens y. Chamberlain, 161 


Call -710, 120 ( 422;>" Durner wo Se- 
curity Plumbing Co., 165 Ga. 479, 141 
SE 291; Handcock v. Massee, etc., 


Lumber Co., 127 Ga. 698, 56 SE 1021. 

fa] Illustrations.—(1) Where per- 
sons to whom plaintiff separately 
pledge stock conspire, in selling it on 
default, jointly to place it on the 
market in such large quantities as to 
create ‘a panie and force down the 
market, and thus buy it at less than 
its value, and they so aet, with such 
result, he may join them in the same 
action, his damage being from their 
joint action. Hudgens v. Chamber- 
lain, hed Cale ed 0 2 0) iP e422 ene G2) 
An allegation that a corporation and 
individual conspired together, and, 
acting for their mutual benefit and 
pecuniary gain, and acting as a firm 
or corporation, entered on petitioner’s 
lands without authority, and as will- 
ful trespassers cut and carried away 
trees of a-certain value, sufficiently 
declares against defendants as joint 
tort-feasors, and is not open to at- 
tack by special demurrer on the 
ground that there is a misjoinder of 
parties. Handcock v. Massee, etc., 
Lumber.Co., 127 Ga. 698, 56 SE 1021. 

Parties defendant to action for 
po eRaT acy, generally see Conspiracy 


5052 :.Us SU. S.. vi Piatt, 157 Us s; 
113, 15 SCt 498, 39 L. ed. 639 (Cali- 
fornia). 

Minn.—Anderson v. Dyer, 94 Minn. 
30, 101 NW 1061. 

N. Y.—Bosworth v. Allen, 168 N. 
¥. 157, 61 NE 168,85 AmSR 667, 55 
LRA 751; Todaro v. Somerville Real- 
ty Co., 138 App, Div. 1, 122 NYS 509; 
Weber v. Wallerstein, 111 App. Div. 


693, 97 NYS 846; Wood v. Sidney 
Sash,’ etc.) Co:,—92 Hun 225° 3% NYS 
885; Zoccolo v. Stern, 25 Mise. 246, 


55 NYS 58. 

N. C.—Fisher v. Southern L. & T. 
Co., 1388 N. C. 224, 50 'SE 659. 

Utah.—Stevens v. South Ogden 
Land, ete., Co., 14 Utah 232, 47 P 81. 

ta] Tllustration.—It is proper to 
join as codefendants a mail contrac- 
tor and his subcontractor, in an ac- 
tion to recover money fraudulently 
obtained from the postal authorities 
as extra allowances for expediting the 
service, where complainant alleges 
that such allowances were made on 


produced the injury complained of.*7 
tort-feasors may be joined as defendants when they 
have united by design or act to produce the injury 
complained of,#8 as where their wrongful acts re- 
sult from a conspiracy among themselves ;49 
where several acts are done in pursuance of a single 
fraudulent scheme, all persons may be joined who 
in any manner have participated in such scheme or 
received anything through it.°® 

[§ 162] (c) Where Separate Acts and Injuries. 
The rule is well settled that, where two or more per- 
sons, without any concert of action or unity of de- 
sign, commit separate and independent torts which 
cause separate and distinct injuries, their labilities 
are several only,° and they cannot be joined as 
defendants in an action for such injuries,°? even 


[§§ 161-162 


Thus several 


and 


the sworn statement of the contractor 
as to the extra men.,and horses re- 
quired, ‘presented by and on behalf 
of both the said defendants,” and that 
by means of false and fraudulent 
vouchers such defendants (naming 
both) “received larger sums than 
they were entitled to receive,’; for 
these allegations slrow that both were 
participants in the fraudulent trans- 
action-~ US. W. Piatt 15%4Ue Sie. 
15, -SCt 4985 39s eds 639. 


51. See Torts [38 Cyc 484]. 
52. Cal.—Miller v. Highland Ditch 
Co.,) 88 Cali’ 430,125 PP 550; 22 Ams, 


254; Herron v. Hughes, 25 Cal. 555. 

Colo.—Millard v. Miller, 39 Colo. 
103, 88 P 845; Livesay v. Denver 
First Nat. Bank, 36 Colo. 526, 86 P 
102, 118 AmSR 120, 6 LRANS 598. 

Ga. —Smith v. Floyd County, 36 Ga. 
A. 554, 137 SE 646. 

Mich.—Otto v. Highland Park, 204 
Mich. 74, 169 NW 904, 907 [quot Cyc]. 

Nev.—Biaisdell v. Stephens, 14 Ney. 
L733 Se 523. 

N. Y.—Sherman v. Rothschild, 14 
NYCivProc 328, 1 NYS 302 [aff 112 
N. Y. 669 mem, 19 NE 847 mem]. 

Wash.—Carr v. Bell, 129 Wash. 413, 
225 P°230. 

Eng.—Sadler v. Great Western R. 
a3) T1896] A. C. 450; Frankenburg 

Great Horseless Carriage Co., 
11900] ft (Q)> Bo 15043) Dhompsom) fy. 
London County, [1899] 1 @: oe 840; 
eae! v. Couldridge, [1898] 1 Q. B. 

Alta.—Hdinger vy. McDougall, 2 
Alta. L. 345. 

Ont.—Baines v. Woodstock, 10 Ont. 
L. 694, 6 OntWR 601; Appleton v. 
Fuller, 6 Ont. L. 683, 2 OntWR 1083; 
Crane v. Hunt, 26 Ont. 641; Tracey v. 
Toronto R. Co., 13 OntWR 15; Smith 
Va Moxe Ihe OntWR 604; McGillivray Vv. 
Lochiel, 4 OntWR 193; Geiger v. 
Grand Trunk Rao, 4 OntWR 152. 

[a] Illustration.—Where each of 
two parties, acting independently, 
appropriated to his use a part of 
plaintiff's pasture, the liability, if 
any, against them is several, and 
must be availed of, not in a joint 
action, but in separate actions. Mil- 
lard v. Miller, 39 Colo. 108, 88 P 845. 

[b] Rule applied.—Plaintiff had a 
right of way over a certain lane; 
defendants were severally the oc- 
cupiers of two sets of premises ap- 
proached by the lane, and plaintiff 
alleged that the heavy traffic brought 
by them along the lane caused vibra- 
tion which caused cracks to appear 
in his house, that the noise of the 
wagons creaking and grating on his 
garden wall constituted a nuisance, 
that the surface of the lane was cut 
up and his right of way interfered 
with, and that on two occasions his 
wall had been knocked down by the 
wagons, and claimed an injunction 
and damages against both defendants. 
It was held that the action could not 
be maintained in this form, and that 
one of the defendants must be struck 
out. Munday v. South Metropolitan 
Electric Light Co., 29 T. L. R. 346. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 162-164] 


though the injuries were similar in character and in- 


flicted at the same time.** 


[§ 163] (d) Where Separate Acts but Single In- 
jury. Subject to the principles relating to joint and 
several liability,®** and to joinder of causes of ac- 
tion for tort,°> although the wrongful acts of sev- 
eral persons are separate and distinet, if they con- 
eur in point of time, and in directly causing a single 
are joint tort-feasors,°® and 
may either be sued severally or any or all may be 
joined as defendants in one action;>’ and this rule 
applies, although actual, voluntary, and intentional 
concert of action or unity of design on the part 
But several tort-feasors, 
amongst whom there is no concert of action or unity 
of design, and whose wrongful acts are separate 
and distinet when committed, cannot properly be 


injury, the wrongdoers 


of defendants is laecking.°* 


joined as defendants, where their 


53. Cal.—Miller v. Highland Ditch 
544 87 Cal. 430, 25 P 550, 22 AmSR 
54. 


Colo.—Millard v. Miller, 39 Colo. 
108, 88 P 845; Livesay v. Denver 
First Nat. Bank, 36 Colo. 526, 86 P 
102, 118 AmSR 120, 6 LRANS 598. 

Iowa.—Miller v. Beck, 108 lowa 575, 
79 NW 344. 

Ky.—Bonte v. Postel, 109 Ky. 64, 
58 SW 536, 22 KyL 583, 51 LRA 187. 

Nev.— Blaisdell v. Stephens, 14 Nev. 
17, 33 AmR 523. 

Okl.—MecNee v. Hart, 117 Okl. 220, 
246 P 373,375 [quot Cyc]. 

Eng.—Sadler v. Great Western .R. 


SPs eles Dy Qe tsa OSion (uate tS:9'6,] 
C. 450]; Thompson y. London 

is [1899] 1 JQ, UB. 840: 

54. See Torts [38 Cyc 483 et seq]. 

55. See Actions § 266. 

56. See Torts [38 Cyc 488]. 

57. U. S.—Graves v. City, etc., Tel. 
Assoe.,. 132,.Fed.,,.337. 

Cal.—Doeg v. Cook, 126 Cal. 213, 


58 P 707, 77 AmSR 171; Hillman v. 
Newington, bir Cals Fallon v. San 
Francisco United R. Cos., 28 Cal. A. 
60.51 (2.2905. Lane. Vie dailley. .ete.} 
Co., 20 Cal. A. 223, 123° P 1028. 

Ga.—Aaron v. Coca. Cola, Bottling 
Co.,. 143 Ga. 153, 84. SE 556; Scearce 
v. Gainesville, 33 Ga. A. 411, 126 SE 
883; Akin vy. Brantley, 26 Ga. A. 
326, 106 SE 214. 

Iowa.—Wm. Tackaberry Co. v. 
Sioux City Serv. Co., 154 Iowa 358, 
132 NW 945, 134 NW 1064, 40 LRANS 
102, -AnnCas1914A 1276; Vary v. 
Burlington, ete., R. Co., 42 Iowa 246. 

Ky.—Chesapeake, ete, R. Co. v. 
Hyde, 56 SW 423, 21 KyL 1756. 

Minn.—Petcoff v. St. Paul City R. 
Co., 124 Minn. 531, 144 NW 474; 
Fortmeyer v. National Biscuit Co., 116 
Minn. 158, 133 NW 461, 37 LRANS 
569 [overr Trowbridge v. Forepaugh, 
14 Minn. 133]. 

N. J.—Matthews v. Delaware, etc., 


Ro Cone bbe N. Js, da) 84,.27 ¢An919; 22 
LRA 261. 

N. Y.—Masterson v. New York 
Went. Clr clk CO eA UNaL ws 24%). 38 
AmR 510; Chipman v. Palmer, 77 N. 


Y. 51.33, AmMR.566 Laff 9. Mun 517); 


Slater v. Mersereau, 64 N. Y. 138; 
Pollett v. Long, 56 N. Y. 200; Cole- 
grove v. New York, etc., R. Co., 20 N. 


Y. 492, 75 AmD 418; Arctic F. Ins. Co. 
v. Austin, 3 Hun 195 [aff 69 N. Y. 470, 
25 AmR 221). 

N. C.—Raulf v. Elizabeth City 
Light, ete., Co., 176 N. C. 691, 97 SH 
236; Long. v.:Swindell, 77 N. C. 176+ 

Oh.—Boyad v. Watt, 57 Oh. St. 259. 

Wash.—Western Mach. Exch. v. 
Northern Pac. R. Co., 142 Wash. 675, 
254 P 248. 

Wis.—Lull v. Fox, etc., Impr. Co., 
19 Wis. 100. 
cigeares Ebel v. Cluff, 8 OntWR 

[a] Reason for rule.—‘‘The join- 
der of all the parties in one action 
in such a case as this avoids a mul- 
tiplicity of suits and conserves thé 
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injury.°® 


acts merely re- 


orderly administration of justice. 

. The fact that they did not, 
by their joint act, conduce to the 
plaintiff's injury . affords no 
substantial reason why they should 
not be joined in the same action up- 
on a cause of action for which each 
is liable.” Fortmeyer v. National 
Biscuit Co., 116 Minn. 158, 160, 133 
NW 461, 37 LRANS 569, 575. 

[b] Conflict.—‘In the application 
of this rule to the concrete case dif- 
ficulty has often been encountered, 
and diversity of opinion has arisen.” 
Wm. Tackaberry Co. v. Sioux City 
Serv. Co., 154 Iowa 358, 362, 132 NW 
945, 184 NW 1064, 40 LRANS 102, 
AnnCas1914A 1276. 

[ec] Illustrations.—(1) Persons who 
severally divert water from a stream, 
so as, in the aggregate, to diminish 
the flow available to another, to a 
quantity less than that to which he 
is entitled, may properly be joined 
as defendants in an action by such 
other for damages for the diversion. 
Hillman v. Newington, 57 Cal. 56. 
(2) Where the trains of two compa- 
nies using the same track come rn 
collision, an action is maintainable 
against them jointly for injuries in- 
curred. Colegrove v. New York, etc., 
RivCo.; #200 IN. xc w492,. Tbs Aap C418: 


-(3) In an action by a servant of a 


gas company against a street rail- 
road company for negligently oper- 
ating a welding machine, so as to 
frighten the horses of another de- 
fendant so that one of them fell into 
the trench upon plaintiff, there was 
no misjoinder of parties defendant. 
Fallon v. San Francisco United R. 
Cos. 2d, Cal. w As N60), Jbi ae 2:900 4) 
In an action against a railroad bridge 
company and certain railroad com- 
panies owning an interest in the 
bridge to recover damages for injury 
to plaintiff's property from the im- 
proper construction of the bridge and 
its approaches, and from the use of 
the street on which plaintiff’s prop- 
erty abuts as a freight yard, there 
was no misjoinder of defendants. 
Chesapeake, etc., R. Co. v. Hyde, 56 
SW 423, 21 KyL 1756. 

58. Mashburn v. Dannenberg Co., 
117 Ga. 567, 44 SH 97; Jolly v. At- 
lanta, 37 Ga. A. 666, 141 SE 223; 
Scearce v. Gainesville, 33 Ga. A. 411, 
126 SE 883; Fortmeyer v. National 
Biscuit Co., 116 Minn. 158, 133 NW 
461, 37 LRANS 569; Mayberry v. 
Northern Pac. R. Co., 
110 NW 356, 12 LRANS 675, 10 Ann 
Cas 754; Raulf v. Elizabeth City 
WAC MOCO. CO: gf LG, PN (©. 26.9 1) JON Sib) 
236. And see cases supra note 57. 

59. Cal.—Miller v. Highland Ditch 
Sey 87 Cal. 430, 25 P 550, 22 AmSR 


otha. —West Muncie Strawboard Co. 
VWeolack 64. sind. 21) 72? INTE 8.7/9) 
Illinois Cent. R. Go. v. Hawkins, 66 
Ind. S. oi2, 115 IN 613: 

Nev.—Blaisdell v. Stephens, 14 Nev. 
17, 38 AmR 523. 


in such a ease in an action at law for damages, 
such a joinder may be made in an action asking eq- 
uitable relief,*! as where plaintiff seeks an injunc- 
tion against the continuance of the tortious acts.°? 

[§ 164] (e) Application of Statutory Provisions. 
The provisions authorizing all persons to be joined 
as defendants against whom the right to any relief 
is alleged** have been held to apply in an action of 
J tort, and to authorize all persons to be made de- 


100 Minn. 79,, 


[47 C.J.] 81 


motely unite in their consequences to produce the 


Legal or equitable relief distinguished. A distine- 
tion is made according to whether the relief demand- 
ed, in an action for an injury arising out of the 
separate acts of different defendants between whom 
there has been no common design or concert of ac- 
tion, is of a legal or equitable nature, it being held 
that, although a joinder of defendants cannot be had, 


g, 6° 


N. Y.—Chipman v. Palmer, 77 N. 
Y. 51, 56, 33 AmB 566. 

Or.—Smith v. Day, 39 Or. 531, 64 
P 812,65 P10555) "Cooper, vee Blair; 
14 Ory 259, 128 Psu 

Tenn: — Swain Vv. Tennessee Copper 
Co., 111 Tenn. 430, 439, 78 SW 93. 

“Where the tortfeasors have no 
unity of interest, common design, or 
purpose or concert of action, there 
is no intent that the combined acts 
of all shall culminate in the injury 
resulting therefrom, and it is just 
that each should only be held liable 
so far as his acts contribute to the 
injury. In such cases the party in- 
jured must proceed in separate ac- 
tions against the several wrongdoers 
for the proportion of the damages 
caused by them, respectively. This is 
the only reasonable and just rule 
that can be applied. If the law were 
otherwise, one whose acts contribut- 
ed in a very slight degree to the 
wrong could be held for great dam- 
ages done by others, of whose wrong- 
ful conduct he did not know until 
after it was done, and did not ap- 
prove and consent to at any time.” 
Swain v. Tennessee Copper Co., supra. 

[a] Illustrations.—(1) Where dif- 
ferent persons at different times con- 
verted plaintiff's wheat stored in a 
warehouse, and there was no com- 
bination or concert of action, it was 
held that they could not all be sued 
in one action. Cooper v. Blair, 14 Or. 
255, 12 P 370. (2) Where a passen- 
ger on a steamer of defendant navi- 

gation company was injured by a rock 
tivo up by explosives used by de- 
fendant partnership, and the com- 
plaint alleged negligence in the com- 
pany in having its boat in a danger- 
ous position while the blasting was 
going on, and negligence on the part 
of the partnership in exploding the 
blast while the steamer was so near, 
there was an improper joinder of par- 
ties defendant for which a demurrer 
should be sustained. Smith v. Day, 
39 Or. 531, 64 P 812, 65 P1055. 

60. Illinois Cent. R. Co. v. Haw- 
kins, 66 Ind. A. 312, 115 NE 618. And 
see cases supra note 59. 

[a] Thus an action at law for the 
recovery of money damages, as dis- 
tinguished from a _ suit in equity, 
cannot be maintained jointly against 
various tort-feasors among whom 
there is no concert or unity of ac- 
tion and no common design, but whose 
independent acts unite in their conse- 
quences to produce the damage in 
question. West Muncie Strawboard 
Co. v. Slack, 164 Ind. 21, 24, 72 NE 
879. And see Actions § 266. 

61. Miller v. Highland Ditch Co., 
87 Cal. 430,725 P 550), 22 AmSR” 254 
[dist Hillman Vi Newington, LS Tim ke Geile 


56, where injunctive relief was 
asked]. And see Actions § 266. 
Joinder of defendants in equity 


generally see Hquity §§ 309, 444-451, 
62. See Injunctions § 84, 


63. See English Judicature Act. 
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fendants against whom the right to any relief, in 

respect of or arising out of the same transaction, | 
is claimed, whether jointly, severally, or in the al- 
ternative;®* and under these provisions, where it 
is alleged that two or more persons are responsible 
for certain tortious acts, they may all be joined as 
defendants, leaving the determination of their la- 
bility to the trial;®*> and where the cause of action 
arises out of a series of. occurrences for which one 
or both of two defendants are responsible, and with 
which both are connected, and plaintiff is uncertain 
which defendant is liable, both may be sued.6& A 
statutory provision permitting one having a cause 
of action against several persons, and entitled to 
one satisfaction, to join such as he sees fit, applies 
to an action against joint tort-feasors.°? 
code provision that persons jointly or severally lia- 
ble upon the same “obligation or instrument” may 
be included in the same action®® does not apply in an 
action against several persons for tort, as the par- 
ties are not liable jointly or severally on an obliga- 


tion or instrument.®® 


order XVI, rule 4; 
tory provisions. 

As applied to actions on contracts 
see supra §§ 153, 154. 

64 Bullock v. London Gen. Omni- 
DUS Cos, LOR. 1907 AT KS BT j2645 
Frankenburg v. Great Horseless Car- 
riage Co.,. [1900] 1 Q@: B.504; In re 
Beck 8 ba. J. iiCns93380 5) North “we 
Rogers, 17 B. C. 87, 5 DomLR 377, 1 
WestWkly 836; Tracey v. Toronto 
R. Co., 13 OntWR 15. 

[a] Reason for rule.—‘“It is said 
‘that there is a distinction in this re- 
spect between the law applicable to 
torts and that applicable to contracts, 
but I cannot see any reason for such 
a distinction. Rule 4 of Order XVI 
does not suggest such a distinction, 
while the wording of other rules of 
the same order, as for instance r. 7, 
is applicable to a claim for repara- 
tion of a wrong done. The applica- 
tion of r. 4 to a particular case does 
not arise upon proof of a joint or 
other wrong, but upon the state of 
mind of a plaintiff who does not know 
exactly whether an injury of which 
he complains arose from the joint 
act of two parties or the sole act of 
one or other of them. Rule 4 of the 
order permits the joining as defend- 
ants of all persons against whom a 
right to relief is ‘alleged’ to exist 
and recovery of judgment against 
such one or more of them as may be 
‘found’ to be liable. I can see no rea- 
son for limiting this rule to cases of 
contract, which would result, in a 
case like the present, in the neces- 
sity upon the plaintiff to bring three 
actions, one against both sets of de- 
fendants and one against each set 
separately.” Bullock vy. London Gen. 
Omnibus Co., [1907] 1 K. B. 264, 271. 

65. Brooklyn First Constr., Co. v. 
Rapid Transit Subway Constr. Co., 
211 App. Div. 184, 206 NYS 822 [aff 
122 Misc. 145, 2083 NYS 359]. 

fa] Thus a complaint alleging 
that plaintiff's building was injured 
by the negligent use of explosives in 
constructing a subway by defendants, 
who had separately contracted with 
the city to indemnify the city for 
any damages caused by construction, 


and other statu- 


was not demurrable for misjoinder of' 


parties. Brooklyn First Constr. Co. 
v. Rapid Transit Subway Constr. Co., 
211 App. Div. 184, 206 NYS 822 [aff 
122 Mise. 145, 203 NYS 359]. 

66. Till v. Oakville, 5 OntWN 443, 
25 OntWR 476. 

[a] Tlustration.—Where death is 
caused by a shock from wires sup- 
plying electric current to a house, 
and it is alleged that it was prob- 
ably caused by the crossing of the 
electric wires with the telephone 


PARTIES 


Buta 
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[§ 165] c. Rules in Louisiana.7° The code of 
Louisiana is generally founded on the civil law;"* 
but the code of practice makes no provision for 
determining when parties may or may not be joined 
as defendants,72 and it has been said that the prac- 
tice as to such matters generally must be determined 
by the rules of the common law,*® according to 
which a large discretion is left to the court.’* 
test as to whether several persons may be joined as 
parties defendant is whether they have a common 
interest or liability in respect. of the subject mat- 
ter of the suit;7® and where they have such a com- 
mon interest in the principal matter in controversy 
they may be joined as defendants,’*® notwithstanding 
‘there is some distinction in plaintiff’s claim against 
each defendant.77 But a person cannot be joined as 
defendant in an action on a demand in which he 
has no interest;*® and several persons cannot be 
joined as defendants where they have no community 
of interest in the subject matter of the litigation,’® 
as where the causes of action against each defend- 


The 


ant are distinet and separate and arose from differ- 


wires, both the municipality sup- 
plying the electricity and the tele- 
phone company may properly be made 
defendants. THK v.SOakville, 5 Ont 
WN 448, 25 OntWR 476. 

Joinder in alternative generally see 
supra § 154. 

67. Nokol Co. v. Becker, (Mo.) 300 
SW 1108; Hutchinson v. Richmond 
Safety Gate Co. 247 Mo. 71, -152 
SW 52; Noble v. Kansas City, 95 
Mo. A. 167, 68 SW 969. 

68. See statutory provisions. 

ie action on contract see supra § 


69. Millard v. Miller, 39 Colo. 103, 
88 P 845; Mayberry v. Northern Pac. 
R. Co., 100: Minn, 79, 110 NW 356, 12 
LRANS 675, 10 AnnCas 754. 

{a] Thus such a statutory provi- 
sion does not apply to an action 
against two persons who, acting in- 
dependently of each other, deprived 
plaintiff of what belongs to him by 
the terms of a lease. Millard v. Mil- 
ler, 39 Colo. 1038, 88 P 845. 


70. Who must be joined see in- 
fra § 181. 
71. Breedlove v. Nicolet, 7 Pet. (U. 


S)) 413, 8 Led. 731. 

Modern civil law generally see Mod- 
ern Civil Law 40 C. J. p 1235. 

72. Gill v. Lake Charles, 119 La. 
17, 19, 43 S 897. 
. 73. Gill v. Lake Charles, supra. 

“The [Louisiana] Code is singular- 
ly silent on the subject of joinder of 
parties. The provision bearing near- 
est upon the subject is that contained 
in article 147 et seq., dealing with 
‘Cumulated Actions,’ where the cu- 
mulation of several demands is ex- 
pressly authorized, provided they are 
not inconsistent. This, apparently, 
leaves the door open for. several 
plaintiffs to join’ their suits against 
several defendants, regardless of 
privity or connection between them, 
so long as the demands are not in- 
consistent. But no one ever under- 
stood that the intention was to sanc- 
tion anything of that kind, and this 
court soon had occasion to discounte- 
nance such a practice, declaring that 
it was ‘at variance with well-settled 
rules of pleading’ .. . and that the 
aw’ did not favor ‘a multiplicity of 
actions against different parties in the 
same suit.’ - But the court did 
not say where this ‘law’ «und these 
‘well-settled rules of pleading’ were 
to be found. We look in vain for 
them in the Spanish and French. sys- 
tems of procedure prevailing at the 
time of the adoption of our Code of 
Practice; but we find them in the 
common-law books, and we know that 
our Code of Practice was derived 
largely from that system, while our 


Criminal Procedure was taken bodily 
from it. The rules there laid down 
are safe guides, all the more so be- 
cause they are not the product of ar- 
bitrary legislation, but the gradual 
result of the application of pure rea- 
son to the exigencies of cases in ac- 
tual practice.” Gill v. Lake Charles, 
supra. 

74 Gill v. Lake Charles, supra. 

75. Reardon v. Dickinson, 156 La. 

556, 100 S 715; Planters’ Oil Mill v. 
Monroe Waterworks, etc., Co., 52 La. 
Ann. 1248, 27 S 684; Riggs v. Bell, 39 
La. Ann. 1030, 3 S 183; Mavor v. Ar- 
mant, 14 La.- Ann. 181; Johnson v. 
Hibernia Bank, etc., Co., 5 La. A. 
649; Morgan’s Louisiana, etc, R., 
etc., Co. v. Godchaux Sugars, Ince., 3 
La. A. 236. 
_[a] MIlustration.—Where two pub- 
lic corporate bodies agree or connive 
to do a certain act, or act in the exe- 
cution of a common design, or in pur- 
suit of a common cause, they may be 
joined in the same suit affecting the 
right to execute the joint act or the 
execution of the common purpose. 
Luchini v. Police Jury, 126 La. 972, 
53 S 68, 21 AnnCas 59. 

{b] Solidary liability.—‘If, as the 
consequence of acts of commission 
or omission, the solidary liability of 
two or more persons to another arises, 
such persons may be sued at one and 
the same time in the same action for 
a judgment in solido against them.” 
Planters’ Oil Mill v. Monroe Water- 
works, etc, Co., 62 La. Ann. 1243, 
1247, 27S 684. 

76. Briel v. Postal Tel. Co., 112 La. 
412, 36 S 477; Vicksburg, etc., R. Co. 
v. HiImore, 46 La.’ Ann: 1237, 15) S 
701; Derbes v. Romero, 28 La. Ann. 
644; Waldo v. Angomar, 12 La. Ann. 
74; Morgan’s Louisiana, etc., R., etc., 
Co. v. Godchaux Sugars, Inc., 3 La. 
A. 236. 

[a] Interest in real estate.—All 
who are parties or privies to, or who 
have a common interest in, the same 
title, or titles, to real estate, may, for 
some purposes, be joined as defend- 
ants in the same suit. Davidson v. 


Frost-Johnson Lumber Co., 126 La. 
542, 52 S 759. 
77. Morgan’s Louisiana, ete, R. 


etc., Co. v. Godchaux’ Sugars, Inc., 3 
La. A. 236 


shee Morris _v. Hankins, 2 La. A. 
79. Davidson y. Frost-Johnson 


Lumber Co., 126 La. 542, 52 S 759; 
Waldo v. Angomar, 12 La. Ann. 74, 

[a] Interest in real estate.—A 
number of persons cannot be brought 
into court as defendants, with respect 
to a number of titles, without regard 
to their relation to them, and be held 


—_ 


For later cases, developments 2nd changes in the law see cumulative Annotations, same title, page and note number. 


§§ 165-166] 


ent and independent transactions;*® nor can two 
parties be joined as defendants, where one or the 


other is Hable, but not both.§+ 


A creditor may sue all of his debtors in the same 
action, when there is either privity of contract or 
solidarity of obligation between them, but not other- 
wise;*? or, under the express statutory provision,** 
they may be sued separately, for their respective 
portions of the debt or obligation, without joining 
Under a prior statute all joint 
obligors were necessary parties defendant.*® 

In an action for tort all persons may be joined as 
defendants who have jointly participated in the 
tort,8* or have a common interest in the contro- 
or they may be sued separately.*® 
they cannot be joined as defendants where there is 
no joint liability’ between them or some of them.*® 
In Texas the same 


the eodbligors.$* 


versy ;°* 


[§ 166] d. Rules in Texas.?° 


in court for the purposes of issues 
with which they have no concern, as 
this would be a hardship, would tend 
to confusion and embarrassment, and 
would be inconsistent with well-es- 
tablished jurisprudence. Davidson 
v. Frost-Johnson Lumber Co., 126 La. 
542," 52° S $759. , 

80. Davidson v. Fletcher, 126 La. 
535, 52 S 761; Cane v. Sewall, 34 La. 
Ann. 1096; New Orleans Ins. Assoc. 
v. Harper, 32 La. Ann. 1165; Waldo v. 
Angomar, 12 La. Ann. 74; Morris v. 
Hankins, 2 La. A. 199; Delgado v. 
Crimen, 5 La. A. (Orleans) 256. 

[a] Reason for rule.—‘‘Where the 
object of a suit is different as to the 
different defendants, it naturally fol- 
lows that the different defendants 
will be called on to make each his 
individual defense and to allow a 
single suit to be brought against such 
defendants would lead to delays, con- 
fusion and complications and there- 
fore should not receive judicial sanc- 
tion.” Morris v. Hankins, 2 La. A. 
199, 200. 

81. New Orleans Ins. 
Harper, 32 La. Ann. 11/65. 

82. Selby v. New Orleans, 119 La. 
900, 44 S 722; Dyas v. Dinkgrave, 15 
La. Ann. 502, 77 AmD 196; Mavor 
v. Armant, 14 La. Ann. 181; Max- 
well v. Gunn, 2 Mart. N. S. (La.) 140; 


Assoc. Vv. 


Delgado v. Crimen, 8 La. A. (Or- 
leans) 256. 

Parties defendant to creditors’ 
suits generally see Creditors’ Suits 
§§ 116-127. 

83. See Acts (1871) p 18. : 

84. Breedlove v. Nicolet, 7 Pet. 


(U. S.) 413, 8 L. ed. 731 (Louisiana) ; 
Mitchell v. D’Armond, 30 La. Ann. 
396; In re O’Flaherty, 7 La. Ann. 640. 

85. See infra § 181. 

86. Standard Chemical Co. v. Ili- 
nois Cent. R. Co., 130 La. 148, 57 .S 
782; William v. Zengel, 117 La. 599, 
oa” 153; Weems v. Moise, 3 La. A. 

{a] Principal and assistant.—One 
committing an illegal act and one 
assisting him are properly joined as 
defendants. Weems v. Moise, 3 La. 
A. 224 

87. Johnson v. Hibernia Bank, etc., 
Co., 5 La. A. 649. 

{a] Illustration.—Where each of 
four defendants is charged with re- 
sponsibility for the fall of a build- 
ing, they have a common interest in 
defending suit. Johnson v. Hibernia 
Bank, ete., Co., 5 La. A. 649. 

[b] An allegation that two per- 
sons have committed identically the 
same tort is sufficient, upon its face, 
and, in the absence of evidence to the 
contrary, is sufficient to convey the 
idea of codéperation and of such iden- 
tity of interest as to warrant their 
being joined as defendants in an ac- 
tion for the recovery of damages al- 
leged to have heen sustained as the 
result of the tort. Standard Chemi- 
eal. Cov. Illineis..Cent...R: Co., .130 
La. 148, 57 S 782. 
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strictness in regard to joinder of parties defendant 
does not prevail®! as in jurisdictions where the dis- 


tinction between law and equity forms of action is 


recognized ;°? 


But 


abt Byrne v. Riddell, 3 La. Ann. 

[a] Where a person employs oth- 
ers to commit a wrong, the party ag- 
grieved is not required to make the 
persons so employed codefendants in 
an action for damages against the 


principal. Byrne v. Riddell, 3 La. 
Ann. 670. 
89. Courtney v. Louisiana R., etc., 


Cojfi3sl Las 575,159 3S\;9945). Breaux 
Bridge Lumber ‘Co. v. Hebert, 121 La. 
188, 46 S 206. > 

[a] Presumption of separate iia- 
bility.—Where, in trespass against 
two defendants, the petition does not 
show that defendants were joint tres- 
passers, the presumption is that de- 
fendants were separate trespassers, 
and an exception of misjoinder will 
be sustained. Breaux Bridge Lumber 
Co. v. Hebert, 121 La. 188, 46 S 206. 


§ ap Who must be joined see infra 
182. 
91. Craddock v. Goodwin, 54 Tex. 


578; Gray v. Black, (Tex. Civ. A.) 267 
SW ~291;. Missouri, ete, RCo. v. 
Elias, (Tex. Civ. A.) 184 SW 312. 

92. See supra §§ 148-164. 
93. 


See supra §§ 141-147. 
94. See Equity §§ 309, 444-451. 
95. Austin v. Cahill, 99 Tex. 172, 


88 SW 542, 89 SW 552. 

As to joinder of causes of action 
for tort see Actions § 266. 

96. Bain v. Coats, (Tex. Civ. A.) 
228 SW 571; National Surety Co. v. 
Atascosa Ice, etc., Co., (Tex. Civ. A.) 
222 SW 597, 601; Kiggins v. Henne, 
etc., Co., (Tex. Civ. A.) 199 SW 494. 

“In questions of practice when the 
plea of misjoinder of parties, or ques- 
tion of proper parties, is urged, a 
very large discretion is allowed the 
courts. We do not mean that such 
discretion is always allowed in any 
case, for there must be such a re- 
lation or privity that no harm will 
result from keeping the parties in 
court together for its ultimate deter- 
mination, who will be affected by the 
judgment. When it is apparent no 
material or substantial change in the 
proof, or other unnecessary burden is 
imposed by it in the development of 
the issues necessary in the case, they 
will be held properly joined.” Na- 
tional Surety Co. v. Atascosa Ice, etc., 
Co., supra. 

97. Skipwith v. Hurt, 94 Tex. 322, 
60 SW 423; Nueces County v. Gussett, 
(Tex. Civ. A.) 213 SW 725; San An- 
tonio v. Reed, (Tex. Civ. A.) 192 SW 
549; Stephenville North, ete., Texas 
R. Co. v. Grier, (Tex. Civ. A.) 178 SW 
984; Harless v. Haile, (Tex. Civ. A.) 
174 SW 1020; Hume v. Perry, (Tex. 
Civ. A.) 1386 SW 594. 

98. Skipwith v. Hurt, 94 Tex. 322, 
60 SW 423; Nueces v. Gussett, (Tex. 
Civ. A.) 213 SW 725. 

99. Jones v. Holliday, 11 Tex. 412, 
62 AmD 487; O’Shea v. Twohig, 9 
Tex. 336; Blum Milling Co. v. Moore- 
Seaver Grain Co.,\ (Tex. Commn. A.) 
277 SW 78 [rev (Civ. A.) 264 SW 
551]; Hardin v. Hardin, (Tex. Civ. A.) 


and in view of the blended system 
of law and equity, the determination of the ques- 
tion of the joinder of parties generally depends up- 
on the rules obtaining at common law®* or in eq- 
uity,®* according as the relief sought is legal or 
equitable,®® and is a matter largely within the dis- 
cretion of the court.°°® 
state, so far as practicable, to settle in one suit the 
rights and liabilities of all parties in the subject of 
the litigation,®? if the introduction of parties de- 
fendant does not prejudice the rights of those who 
have already commenced the litigation;®® and ac- 
cordingly it is proper to join as defendants all who 
have some enforceable interest or liability in the 
subject matter of the action,®® although their in- 


It is the practice in this 


1 SW(2d) 708; Logan v. Ludwick, 
(Tex. Civ. A.) 283 SW 548; Creager 
v. Beamer Syndicate, (Tex. Civ. A.) 
274 SW 323; Stewart v. Miller, (Tex. 
Civ. A.) 271 SW 311; Georgia Casual- 
ty Co. v. Campbell, (Tex. Civ. A.) 266 
Sw 854; Alexander v. Alexander, 
(Tex. Civ. A.) 265 SW 1072; Owens 
v. Jackson-Hinton Gin Co., (Tex. Civ. 
A.) 217 SW, 762, 764 [cit Cyc]; Hull 
v. HEidt-Summerfield Co., (Tex. Civ. 
A.) 204 SW 480; Harless v. Haile, 
(Tex. Civ. A.) 174 SW 1020; Alford 
v. Williams, 41 Tex. Civ. A. 436, 91 
SW 6386; Marshall v. Spillane, 7 Tex. 
Civey A..'532,, 27, SW, 162); . Canadian; 
etc., Mortg., etc., Co., v. Kyser, 7 Tex. 
Civ. A. 475, 27 SW 280; Vogelsang 
v. Mensing, 1 Tex, A. ,Civ. Cas. § 
1165. 

[a] MTlustrations.—(1) In a_ suit 
on a joint and several note, with at> 
tachment and levy on defendants’ 
joint property, an amended petition 
asking judgment on the note against 
one of such defendants, purchased 
after the commencement of suit, is 
not objectionable as a misjoinder_of 
parties. Kiggins v. Henne, etc., Co., 
(Tex.' Civ. 1A.) .199-SW..494.. G2) Fin 
an action on notes aided by attach- 
ment of land, plaintiff may make 
parties persons claiming homestead 
rights therein. Canadian, etc., Mortg., 
ete), Co.nw. wKysernd TRex.Civin Ay Abs 
27 SW 280. (3) In a suit upon an 
oral contract for commissions against 
a father and son who acted jointly 
in combining their different tracts, 
who entered into a written contract 
of exchange and were to receive a 
joint deed, there was no misjoinder of 
parties defendant. Hull v. Hidt-Sum- 
merfield Co., (Tex. Civ. A.) 204 SW 
480. (4) Where the subject matter 
of plaintiff's suit against one of the 
defendants is the value of timber tak- 
en from certain land under an al- 
leged contract, it is proper to make 
anyone claiming an interest in such 
timber a party defendant. Alford v. 
Williams, 41 Tex. Civ. A. 436, 91 SW 
636. (5) In an action, involving title 
to land, between the purchaser from 
the original vendee and a purchaser 
of the vendor’s notes, who took the 
notes with knowledge of an agree- 
ment between the original vendor and 
a subsequent purchaser, subsequent 
purchasers of portions of the tract 
claimed to be innocent purchasers, 
assignees of notes of sueh purchas- 
ers, a corporation alleged to be the 
principal of the purchaser of the 
vendor’s notes, and receivers appoint- 
ed by federal courts are properly 
joined as defendants. Creager v. Bea- 
mer Syndicate, (Tex. Civ. A.) 274 SW 
323. (6) Ina buyer’s suit to recover 
the purchase price of grain because 
not up to the quality ordered, the 
carriers which transported it are 
proper parties defendant where the 
buyer has no means of fixing the 
identity of the active wrongdoer, or 
of allocating liability, and prima facie 
the buyer was injured by wrong of 
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terests or liabilities may have accrued in different 
ways.t It is not necessary to such a joinder that 
all the defendants shall have an interest in all the 
matters in controversy, but it is sufficient if each 
has an interest in some matters connected with the 
others.2, In accordance with these rules, several 
persons may properly be joined as defendants where 
the cause of action against each grew out of the 
same transaction,® or lwhere they ‘all claim an in- 
terest in the fund in suit;+ or where plaintiff is 
uncertain as to which one of the parties is liable, 
he may join them as defendants in the alternative.” 
In a suit for a debt and the foreclosure of a lien 
given to secure it, a person may be joined as de- 
fendant who is under no obligation to pay the debt, 
but who has-wrongfully converted the security to his 
own use.°® 

Improper joinder. It is not a sufficient reason for 
joining a person as defendant that the adjudication 
of the case at bar may determine points of law ad- 
versely to his interests;7 nor is a joinder of de- 
fendants proper where the causes of action against 
the different defendants are separate and distinet,® 
or where the right to recover against one defendant, 
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- under the allegations of the petition, would pre- 


clude the right to recover against another joined as 
defendant;® nor, in an action on a contract, is it 
proper to join, as defendant, a person who is not a 
party to the contract.?° 

In action on joint or joint and several contract. 
The common-law rule which requires a plaintiff, in 
a suit upon a joint or a joint and several contract, 
to sue either one or all of the joint obligors}? has 
never been recognized in the practice of this state,** 
and has been abolished!* by statutet* under which 
plaintiff may sue any one or more of the obligors 
on a joint obligation;+®> and this rule also applies as 
between a principal obligor and those whose lability 
is secondary,?® and any principal obligor in any con- 
tract may be sued alone or jointly with any party 
who may be liable thereon.’7 But itis essential to 
a proper joinder of parties defendant that the con- 
tractual obligation sued upon be in its nature joint, 
or joint and several.18  ~ 

Torts. Several distinct tort-feasors may be joined 
as parties defendant, only where the tort pleaded is 
a joint tort, in the sense of a community of wrong- 
doing, ‘defeating some right of plaintiff1® In an 


the seller, carriers, or both. Blum 
Milling Co. v. Moore-Seaver Grain Co., 
ChexmConunns AS) 200) SW) “13. iney: 
(iva) 6A SIW ood ee CG) ) Sanya 
action against a railroad ticket agent 
to recover money converted to his 
own use, the surety company which 
had guaranteed the railroad against 
loss by the agent’s defalcation was 
properly joined as a party defendant. 
Stephenville North, etc., Texas R. Co. 
v. Grier, (Tex. Civ. A.) 178 SW 984. 

[b] A county surveyor is properly 
made a party defendant to a suit to 
cancel a preémption survey, as hay- 
ing been procured by the fraud of the 
possessor of the lands, and to compel 
a survey to be made for plaintiff. 
Young v. O’Neal, 54 Tex. 544. 

{c] Person having no interest.— 
(1) In an action by an owner of land 
to recover the. forfeit money paid to 
his broker, employed to procure a 
purchaser, by an intended purchaser 
who failed to complete the purchase, 
the purchaser is not a proper party. 
Chambers v. Herring, (Tex. Civ. A.) 
$8’ Sw 371. (2) In’a ‘suit by ‘parties 
claiming land under the will of the 
son of the original owner, brought, 
not for the land, but merely to es- 
tablish the will as a muniment of 
title, one claiming the land by pur- 
chase from the heirs of the original 
grantee is not a proper party. Brun- 
dige v. Rutherford, 57 Tex. 22. 

[d] A bank is not a proper defend- 
ant in an action by the maker of a 
check given for goods purchased, to 
cancel the check and shipping order 
and enjoin the prosecution of a suit 
to enforce payment of the check by 
the seller of the goods, since the 
drawing of a check creates no obliga- 
tion by the bank in favor of the payee 
in the absence of acceptance by the 
bank. Goggan v. Morrison, (Tex. Civ. 
IND) ANG SINGS DUE 

1. O’Shea v. Twohig, 9 Tex. 336; 
Harless v. Haile, (Tex. Civ. A.) 174 


SW 1020; Vogelsang v. Mensing, 1 
Mex, | Al (Civ. Cas. '§ 11G5) And see 
cases supra note 99. 

2. Love v. Keowne, 58 Tex. 191; 


Logan v. Ludwick, (Tex. Civ. A.) 283 
SW 548; Stewart v. Miller, (Tex. 
ihn, “ay Mal SAwe shila 

8. Floyd v. Patterson, 72 Tex. 202, 
10 SW 526, 18 AmSR 787; Jones v. 
Ford, 60 Tex. 127; Langford v. Pow- 
er, (Tex. Civ. A.) 196 SW 662. 

[a] Illustrations.—(1) On the the- 
ory that the money sued for was re- 
ceived by one of the defendants, as 
broker, from his principal, and remit- 
ted to his codefendant for payment te 


plaintiff, a petition against all joint- 
ly does not show a misjoinder of par- 
ties. Floyd v. Patterson, 72 Tex. 202, 
10 SW 526, 138 AmSR 787. (2) Ina 
suit for the possession of real prop- 
erty, on which one person claims a 
builder’s lien and another a lien ‘for 
materials furnished, both persons can 
be joined as defendants. Jones v. 
Ford, 60 Tex. 127. (3) Where G is 
only a stakeholder, and the question 
is whether defendant W is entitled to 
all G is holding, or whether plaintiff, 
under his contract with W, is entitled 
to half of it, plaintiff may join both 
as defendants, and have judgment 
against both. Woolley v. Canyon 
EXxch. Co., (Tex. Civ. A.) 159 SW 403. 
(4) In a suit for the profits which 
are held by a bank in escrow, the bank 
as escrow holder or stakeholder is 
a proper party defendant. Crenshaw 
Raia ik (Tex. Civ. A.) 283 SW 
Oo. 


4. San Antonio v. Reed, (Tex. Civ. 
A.) 192 SW 549. 5 

5. Braun,. "ete! “Cow? wv 
(Tex: Civ. A.) 95 SW 617. 

6. Cobb y. Barber, 92 Tex. 309, 47 
SW 963; Cassidy v. Willis, 33 Tex. 
Civ. A. 289, 78 SW 40. 

[a] Rule applied.—A suit against 
the maker of vendor’s lien notes for 
the debt and for foreclosure, and 
against his grantees for tort in re- 
moving a building from the land, 
does not constitute a misjoinder of 
parties defendant. Bowden v. Bridg- 
man, (Tex. Civ. A.) 141 SW 1043. 


Paulson, 


fa AuStinuey. «Canty SOM Mex 1 h2y 
198, 88 SW 542, 89 SW 552; Owens v. 
Jackson-Hinton Gin Co., (Tex. Civ. 


A.) 217 SW 762, 764 [cit Cye]. 

_ The fact “that in the course of the 
litigation, points of law may be de- 
termined that will make a precedent 
harmful to their interests in some 
other litigation,” is not a sufficient 
reason for making certain persons 
parties defendant. Austin v. Cahill, 
supra. 

8. Clegg v. Temple Lumber Co., 
(Tex. Civ. A.)'195 SW 646; Brous- 
Sarde vy. Walsony ~@lex. Civa vA) also 
SW 814; Lumpkin v. Blewitt, (Tex. 
Civ. NS) Le SIV ee Ones 

[a] Illustration.—Where a _ peti- 
tion to recover land seeks the cancel- 
lation of a judgment, the recovery of 
several distinct tracts, and damages 
against one defendant, there is a 
misjoinder of parties defendant, since 
the cancellation of judgment is sep- 
arate from the damage relief sought. 
Clegg v. Temple Lumber Co., (Tex. 
Civ. TAD) 195 (Siw 646 


63 Tex. 
(Dex: Civ AL) 


9. Williams v. Robinson, 
51650 Bain) Via. (Coats, 
228 SW 571. 

10. Behrens Drug Co. v. Hamilton, 
92 Tex. 284, 48 SW 5 [aff (Civ. A.) 45 
SW 622]. 

[a] Nonresident.—A _ statute per- 
mitting an inhabitant of the state to 
be sued in the county where he con- 
tracted to perform an obligation does 
not authorize the joinder of a non- 
resident of the county, not a party 
to the obligation. Behrens Drug Co. 
v. Hamilton, 92 Tex. 284, 48 SW 5 
Laff (Civ. A.) 45 SW 622]. 

11. See supra §§ 1438, 145. 

12. Glasscock v. Hamilton, 62 Tex. 
Cook v. Phillips, 18 Tex. 31. 

Wells v: Mackay Tel. Cable 
COs, (CDex., Civ. Ay). 23.95 Wato ols 

14. Rev. St. (1895) art 1203; Ver- 
non’s Sayles Civ. St. (1914) art 1842. 

15. McDonald v. Cabiness, 100 
Tex. 615, 102 SW 721 [aff (Civ. A.) 98 
SW 943]; Miller v. Sullivan, 89 Tex. 
480, 35 SW 362; Clark v. Turk, CTex. 
Civ. A.) 50 SW 1070;. Hinchman vy. 
Rissins. Tex sAn Give Gas. iS e2 94s 

[a] A suit may be maintained 
against one of several persons respon- 
sible for the performance of a con- 
tract... Clark we. Turk, (Tex iin) 
50 SW 1070. 

16. Miller v. Sullivan, 89 Tex. 480, 
35 SW 362; Roberts v. Abney, (Tex. 
Civ. A.) 189 SW 1101; Blum vy. Root, 
2 Rex WAL Civ, KCases e908) 

[a] Tllustration.—If, for a valu- 
able consideration, a party assumes 
the debt of another to a third party, 
the third party may sue his debtor 
and a party assuming the debt joint- 
ly, or either separately. Roberts v. 
Abney, (Tex. Civ. A.) 189 SW 1101. 


17. Wichita County Lumber Co. vy. 
Maer, (Tex. Civ. A.) 235 SW 990. 
18. Northern Texas Tract. Co. v. 


Clark, (Tex. Civ. A.) 272 SW 564. 
19. Northern Texas Tract. Co. v. 
Clark, (Tex. Civ. A.) 272 SW 564, 568 


[cit Cye]; Cahoon v. Anderson, (Tex. 
Civ AS) 33! Swe 790s) VBilanton wave 
Sere irr. Co., (Tex. Civ.A.) 102 

fa] Joinder held proper.—(1) 
Where, in an action to recover the 
value of corporate stock, plaintiff 


claimed that defendants conspired to 
defraud him by inducing him to pur- 
chase ten shares of the corporation's 
stock, and claimed that five of the 
shares were transferred to him by 
one of the defendants, and five other 
shares were transferred by the code- 
fendant, and that both made false 
statements, promises, and assur- 
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action against joint wrongdoers it is not necessary , legal liability;?" but it is not necessary to join as 


that they should bear any business relation to each 


other.*° 


[§ 167] 2. Who Must Be Joined?!—a, At Com- 
Broadly speaking, 
every proceeding of a judicial nature, whether in 
in equity,?* or‘at law, the*necessary parties 
are those and those only who have an interest in the 
subject matter of the proceeding and whose rights 
may be concluded by the judgment.?* 
a person who has no interest in the subject matter is 


mon Law—(1) In General. 


22 


rem,?? 


not a necessary party thereto.*° 


[§ 168] (2) In Action on Contract?°—(a) In 
In an action on a contract every person 
must be made a defendant who is subject to the 


General. 


ances to plaintiff concerning the 
value of the stock, and their agree- 
ment to employ plaintiff at a speci- 
fied salary, and agreed to take back 
the stock and refund the money if 
plaintiff was dissatisfied, which they 
subsequently refused to do, the pe- 
tition was not defective for misjoin- 
der of parties. Cahoon v. Anderson, 
(Rex, Civ AL) 13 8a /SiWiaT 9.0: (2) 
Where an irrigation company and its 
tenants acting together cause water 
to accumulate and then to overflow 
appellant’s land to her’ injury, they 
are joint wrongdoers and may be 
joined as defendants in a suit for the 
damage caused. Blanton v. Kinche- 


loev itr: ‘Co., “(Tex Civ. ‘A-)— 102) ‘SW 
744. 
[b] Joinder held improper.— 


Where A made an excavation on his 
own land adjoining B’s land, which 
was injured thereby, and subsequent- 
ly C purchased A’s land and con- 
tinued work on the excavation, B can- 
not sue A and C jointly, even though 
he alleges that C ratified A’s acts. 


Mexican. Nat. Constr. Co. v. Med- 
dlegge, 75 Tex. 634, 13 SW 257 
20. International, etc., R. Co. v. 


Pichard, 1 Tex: As Civ. \Cas. § 427: 
21. Bringing in necessary parties 
see infra §§ 227-292. 
Necessary or indispensable parties 
aed in equity see Equity §§ 276- 


22; Jones v. Herbert, 77 N.. H: 282, 
90 A 854, 
In rem generally see Actions § 171. 


23. See Equity §§ 276-297, 308, 
309. 

24. Me.—Walton v. Greenwood, 60 
Me. ae 


N. H.—Jones v. Herbert, 77 N. H. 
a a 90 A 854. 

. J.—Hess v. Cole, 23 INE ci es OR Pe Ws 
fas re Hayden, (Ch.) 139 A 328; In re 
Martin, 86 N. J. Eq. 265, 98 A’ 510. 

Pa.—Hebron v. Magda, 280 Pa. 508, 
124 A 674. 

Tenn.—Steele v. Sattefield, 148 
Tenn. 649, 257 SW 413; State v. U. 
Pye aa Univ., 115 Tenn. 238, 90 SW 


W. Va.—Long v. Pritt, 92 W. Va. 
73,114 SE 512; Manufacturers’ Light, 
etc., Co. v. Lemasters, 91. W. Va. 1, 
112 SE 201; Maynard v. Shein, 83 W. 
Va. 508, 98 SE 618. 

[a] TIllustration.—Where a_ will 
gave a life estate in property to the 
testatrix’s son, with remainder to his 
children, and a subsequent codicil au- 
thorized him to sell and reinvest the 
proceeds in a more desirable home, 
and the son made a purported sale to 
his father, the court could not de- 
termine the marketability of the 
father’s title in a proceeding wherein 
the children of the son were not par- 


ties. Hebron v. Magda, 280 Pa. 508, 
124 A 674. 
“{b] Intermediate grantee.—Where 


an educational corporation conveys 
its property, franchises, and good 
will to a charitable corporation, sub- 
ject to the payment of debts, and to 
an agreement to convey the property 
to another educational corporation, 
which agreement is performed, the 
charitable corporation is a neces< 


/ 


a“ 


in 


Conversely, 


sary party to a suit by the first- 
named CoPROr AHO: to recover the 
property. State v. S. Grant Univ., 
115 Tenn. 238, 90 Sw 294. 

25. Oliver v. Jersey City, (HEROINE acs 
L. 634, 44 A 709, 76 AmSR 228, 48 
LRA 412 [rev 63 ING pie 96,42 A 7821; 


Chapman v. Pittsburgh, etc., R. Co., 
18 W. Va. 184. 
[a] Tlustration.—Where a _ firm 


takes a contract from a corporation 
to construct an improvement, and 
such firm subcontracts to another 
firm, which does a large amount of 
work, and the first firm fails'and can- 
not pay the subcontractors, and to in- 
duce the Jatter to go on with the 
work the®corporation assumes to 
pay the old debt due to them, and 
releases the contractors from all ob- 
ligation to pay such old debt, the first 
contracting firm is not a necessary 
party to an action by the subcon- 
tractors to recover the amount due 
them. Chapman v. Pittsburgh, etc., 
R. Co., 18 W. Va. 184. 

[b] A public officer (1) is not a 
necessary party defendant to an ac- 
tion the object of which is only to de- 
termine the validity of an act or 
thing done by such officer, and does 
not involve his personal integrity or 
want of good faith. Oliver v. Jer- 
sey City, 63 N. J. L. 634, 44 A 709, 76 
AmSR 228, 48 LRA 412 [rev 63 N. 
Jy Gi 86.242" A 782). C2) “Parties t6 
action by or against officer see Offi- 
cers §§ 334, 338. 

26. In equity see Equity § 277. 

27. Gawne v. Bicknell, 162 Fed. 
(Maine). And see cases infra 
note 31. 

28. Mack v. Harnack, 219 Mich. 
113, 188 NW 502. 

[a] Illustration.—Where a _pur- 
chaser of land had the deed taken in 
the names of his children, such chil- 
dren were not necessary parties de- 
fendant to an action by a real estate 
agent to recover half of a commis- 
sion retained by the purchaser in con- 
sideration of his promise to give the 
agent an exclusive right for two 
years to sell the land when platted 
into lots, the purchaser having failed 
to carry out the agreement after hav- 
ing retained half the commission. 
Mack v. Harnack, 219 Mich. 113, 188 
NW 502. 

29. Stearns v. 20 Pick. 
(Mass.) 432. ‘ 

30. Cross references: 
Election to sue one or more persons 

jointly bound see supra §§ 158, 159. 
Joint contracts generally see Con- 

tracts §§ 557-564, 579. 

Under codes and practice acts see in- 

Trase07's6. 

31. U. S.—Goldsmith v. Sachs, 17 
Fed. 726, 8 Sawy. 110 (California). 

Ala.—Jones v. Pitcher, 3 Stew. & 
P. 135, 24 AmD 716. 

Conn.—Douglas v. Chapin, 


Foote, 


26 Conn. 


Tll.—Cummings v. Peo., 50 Ill. 132; 
Page v. Brant, 18 Ill. 37; Phillips v. 
Pitcher, 80 111. A. 219; 

Ind. — Nicklaus v. Roach, 3 Ind. 78; 
Bragg v. Wetzel, 5 Blackf. 95. 

Ky.—Elkin v. Moore, 6 B. Mon. 462; 
yon v. Ross, 1 A. K. Marsh. 308. 


troduecing new parties to a suit. 
Exceptions to rule. 


defendant one who is not a party to the contract, 
and does not participate in its breach;?® nor is it 
necessary to join as defendant one who does not 
join in the obligation or promise declared on, al- 
though he also has signed the contract. 

[§ 169] (b) Persons Liable on Same Contract®°— 
aa. Joint Obligors. 
settled general rule that in an action on a joint 
contract all of the joint obligors must be made par- 
ties defendant,?! and cannot be sued separately in 
several actions.®? 
statutory provision authorizing an amendment in- 


29 


At common law, it is a well 


This rule is not changed by a 


i 33 
This general rule, however, is 


Me.—Castner v. Slater, 50 Me. 212; 
Hamlin v. Otis, 36 Me. 381; Robinson 
v. Robinson, 10 Me. 240. 

Md.—Hanley v. Donoghue, 59 Md. 
239, 43 EN 554; Pike v. Dashiell, 7 
Harr. & J. 466. 

Mass. reea v. Farmer, 200 Mass. 
209, 86 NE 297; New Haven, etce., R. 
Co. v. Hayden, 119 Mass. 361. 

Mich.—Van Leyen v. Wreford, 81 
Mich. 606, 45 NW 1116; Searles v. 
Reed, 63 Mich. 485, 29 NW _ 884; 
ann v. Haynes, 46 Mich. 140, 9 NW 
136. 

N. J.—Smith v. Miller, 49 N. J. L. 
521, 13 A 39; Grazioso v. Hirschfield, 
3 .N. =i Misc. 379, 128 A 541. 

N. Y.—De Forest v. Parsons, 2 N. 
Y. Super. 130; New York Dry Dock 
Conv. Treadwell, 19 Wend. 525; Wells 
V.lPorter 7 Wend. 119; Orange Coun- 
ty Bank v. Brown, 3 Wend. 158. 

Oh.—McArthur v. Ladd, 5 Oh. 514. 

Pa.—Mintz v. Tri-County Natural 
Gas ‘Co.,) 259 Pa. 477; 108° A L285) 286 
{eit Cyc]; Philadelphia v. Reeves, 48 
Pa. 472; Stover v. Metzgar, 1 Watts 
& S. 269. : 

8. C.—Miller v. Ford, 35 S. Gc L. 
213; Thompson v. Crocker, 24S. C. L. 
23; McCall v. Price, 12 S: C. . 82% 
Gage v. Sartor, 9 S. C. L. 247; Boykin 
v. Watson, 6 S. C. L. 157. 

Vt.—Smith v. Kellogg, 46 Vt. 560; 
Needham v. Heath, 17 Vt. 223; Rob- 
erts v. McLean, 16 Vt. 608, 42 AmD 


529. 
Va.—Ward v. Motter, 2 Rob. (41 
Va.) 5365 Crawford ve. Jarcettuns 


Leigh (29 Va.) 630. 

Eng.—Lodge v. Dicas, 3 ‘BB. & Ald. 
611, 5 HCL 352, 106 Reprint 784, 19 
ERC 724; Solly v. Forbes, 2 B. & B. 
38, 6 ECL 27, 129 Reprint 871; Byers 
ARAL, 1 H. Bl. 236, 126 Reprint 

[a] Tllustration.—Commissioners 
appointed by the court to partition 
lands on several petitions between 
different parties, under an agreement 
by all concerned that certain extra 
services connected with the partition 
should be rendered by them, cannot 
sue one of the partitioners alone for 
their services. Hamlin v. Otis, 36 Me. 


Sealy 
32. Van Leyen v. Wreford, 81 
Mich. 606, 45 NW 1116; Searles v. 


Reed, 63 Mich. 485, 29 NW 884; 
ZiOSO V. Hirschfield, 3.N. J. Mise. 
128 A 541. 
oul 

[a] TIllustration.—Where plaintiffs 
poltia dese with defendant’s son-in- 
law to make plans and specifications 
for a building to be erected on iand, 
hale” of which defendant owned, the 
other half being controlled by the 
son-in-law, and their bill not being 
paid, plaintiffs sued defendant and 
his daughter, but dismissed as to 
her after she testified that she had 
nothing to do with the erection of the 
building, the obligation sued on was 
joint, and defendant was not liable to 
a several recovery. Van ‘Leyen v. 
Wreford, 81 Mich. 606, 45 NW 1116. 

33. Wisner v. Catherwood, 225 Til. 
A. 471. 

Bringing in new parties ere 
see infra § 227. 


Gra- 
SOs 
And see cases supra note 
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subject to a number of exceptions, based on the fact 
that the contract was not, in point of law, binding on 
one of the obligors at the time it was entered into.** 
Thus, in an action on a joint contract, it is not nec- 
essary, in some jurisdictions, to join, as defendant, 
one of the obligors who, at the time of entering into 
the contract, was an infant,?° or a nominal or dor- 
mant partner of the other obligors,’® or a married 
woman.** The general rule is also subject to an 
exception where one of the joint obligors is dead, 
in which case action may be had against the sur- 
vivor or survivors.?® It has been held that, where 
a joint contractor has become bankrupt, an action 
may be brought against the other joint contractors 
without joining the bankrupt;*® but there is au- 
thority to the contrary.*°® 

Without the state; nonresidence. It has been 
held that all the joint obligors must be joined as 
defendants, although one of them is absent from 
the state;++ and under some statutes a nonresident 
party to a joint contract should be joined as de- 
fendant in an action on the contract,*? and if process 
has not been served on him judgment may be ren- 
dered against the resident who has been served.*? 


But on the other hand it has been held that a co-: 


obligor need not be joined as defendant in an action 
on a joint obligation, where he is not a resident nor 
within the jurisdiction of the court.** 

[§ 170] bb. Several Contract.*® Where the obli- 
gors to a contract are bound severally only, their 
liabilities thereon are separate and distinet,*® and, 
in the absence of statute, it is neither proper,** nor 
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necessary, in an action against one of the obligors, 
to join the other obligors as defendants.** 

[§ 171] cc. Joint and Several Obligors.4® Where 
the obligation is joint as well as several, although 
each obligor may be sued severally, without joining 
the others,°° if more than one is proceeded against, 
all of the codbligors must be joined as parties de- 
fendant.°+ j 

[§ 172] (8) In Action for Tort. In accordance 
with the rule that an action for a joint tort may be 
maintained against one or any number of the joint 
tort-feasors,°” if one or a part only is sued, as a 
general rule, the other tort-feasors are not necessary 
parties defendant to the suit,°* and the nonjoinder of 
such others cannot be pleaded in abatement.** 

Tort founded on contract.°> In the absence of 
statute, where an action for a tort arising out of a 
contract is maintainable for the tort«simply, with- 
out a reference to any contract between the par- 
ties, the action is one of tort purely, although the 
existence of a contract may have been the occasion 
or furnished the opportunity for committing the 
tort, and accordingly the tort-feasors may be sued 
either jointly or severally under the general rule.*® 
But where the action is not maintainable without 
pleading and proving the contract—where the gist of 
the action is the breach of the contract, either by 
malfeasance or nonfeasance—it is in substance, 
whatever may be the form of the pleading, an action 
on the contract, and hence all persons jointly liable 
must be sued.°* 


In respect of real property. Where the parties 


34. See cases infra notes 35-40. between manufacturers, by which, in Minn.—Whittaker v. Collins, 34 

35. Fay v. Jenks, 78 Mich. 312, 44] consideration of the party of the first | Minn. 299, 25 NW 632, .57 AmR 55. 
NW 380; Hartness v. Thompson, 5| part not using his plant for a certain N. Y.—Orange Bank vy. Brown, 3 
eet AU aR Eis: coapoly, purpose, one parties of the second | Wend. 158. 

SOs. Gy Am ; Boyle v. | part severally agree to pay him a per- Pa.—Me a 
a epetel, iQ: Bs ore he) eer. 950, | centage on their sales, he may main-|S. 179. ea ae ae ae 
eprint 1545; Jaffray v. Frebain, | tain an action against one of them oC et ‘ ‘ 

5 Esp. 47, 170 Reprint 733; Chandler | alone, where it is plain that each is | 595, kaa eRe bE Loe 


v. Parkes, 3 Esp. 76, 170 Reprint 544. 
Joining infants as parties generally 
see Infants §§ 258, 259. 
Joint contract of infant and adult 
generally see Infants § 186. 
36. See Partnership VI, D, 3. 
See Husband and Wife §§ 714, 


chusetts). 
49. 


Pay 


37. 50. See supra § 145. 
MA. 51. 
Disability of married woman to} NW _ 380; 


contract at common law see Husband 


held only for his own payment. 
ver v. Gilmore, 52 Fed. 562 (Massa- 


Joint and several contracts 
generally see Contracts §§ 565-569, 


Fay v. Jenks, 78 Mich. 312, 44 
Streatfield v. Halliday, 3 
TRS 77.9; 100) Reprint 1855: 


Oli- Eng.—Bretherton v. Wood, 3 B. & 


B. 54, 7 ECL 602, 129 Reprint 1203; 


: Ansell v. Waterhouse, 6°M. & S. 385, 
105 Reprint 1286. . 
[a] Illustration.—The owner of 


property who contracts for the con- 
struction of a defective and danger- 
ous building and the ‘warious contrac- 
tors who participate in the defective 


And see | work may be made joint defendants 


and Wife §§ 821, 336. 


38. See Abatement and Revival § 
270. 

39. Ivey v. Gamble, 7 Port. (Ala.) 
545; Fay v. Jenks, 78 Mich. 312, 44 


NW 380; Dorn v. O’Neale, 6 Nev. 155. 
Discharge in bankruptcy as not af- 

fecting liability of codebtor see Bank- 

ruptcy § 726. 

40. Roberts v. McLean, 16 Vt. 608, 

42 AmD 529. 


41. McCall v. Price, 12 S.C. L. 82. 
42. Grazioso v. Hirschfield, 3 N. J. 
Mise. 379, 128 A 541 (under Joint 


Debtors’ Act). 
43. Grazioso v. Hirschfield, supra. 
Process against joint debtors as 

necessary to judgment see Judgments 

§§ 69-72. 

es Dennett v. Chick, 2 Me. 191, 11 

Tappan v. Bruen, 5 Mass. 

193. 

Jurisdiction as against nonresi- 

dents see Courts § 85 
Nonjoinder of nonresident as not 

grounds for abatement see Abatement 

and Revival § 201. 

45. Who may be sued on several 

contract see supra § 144 


46. See Contracts §§ 553-556, 578. 
47. See supra § 144. 
4s. Oliver v. 


Gilmore, 52 Fed. 562; 
A 


Dornan v. Swift, 17 Del. 457, 41 


1105; Davis v. Belford, 70 Mich. 120, 
37 NW 919. 
fa] TIllustration.—On a_ contract 


cases supra § 145 note 3. 

52. See supra § 143. 

53. U. S.—McDonald v. McAdams, 
151 Fed. 781 (Pennsylvania). 

Ill.—Tandrup v. Sampsell, 234 Ill. 
526, 85 NE 331, 17 LRANS 852; Lynch 
v. Chicago, 152 Ill. A. 160. 
7s paticnid ads «2 v. Graham, 7 B. Mon. 
Ay apace se Ms v. Tileston, 4 Pick. 


N. J.—Newman v. Fowler, 37 N. J. 
L. 89; Stockton v. Anderson, 40 N. J. 
Eq. 486, 4 A 642. 

N. Y.—Low v. Mumford, 14 Johns. 
426, 7 AmD 469; Rose v. Oliver, 2 
Johns. 365. 

. R. I.—Parmenter v. Barstow, 21 R. 
I. 410, 48 A 1085. 

[a] Illustration.—Where the im- 
proper construction of a house results 
from the joint neglect of the archi- 
tect and contractor, a suit based on 
such neglect will lie against the ar- 
ea ka aloné. Newman vy. Fowler, 37 


oooh See ‘Abatement and Revival § 
55. Contract and tort actions gen- 


erally see Actions §§ 136-170. 
56. Kan.—O’Riley v. Waters, 19 
Kan. 439. 
Mass.—Banfield v. Whipple, 10 Al- 
len 27, 87 AmD 618. 
Mich.—McBride v. Scott, 125 Mich. 
517, 84 NW 1079. 


in an action for injuries received by 
the collapse of the building. Mc- 
Fades v. Scott, 125 Mich. 517, 84 NW 

79. 

57. Conn.—Walcott v. Canfield, 3 
Conn. 194. 

Ill.— Fisher. v. Cook, 23 Ill. A. 621. 

Minn.—Whittaker v. Collins, 34 
Minn. 299, 25 NW 682, 57 AmR 55. 

N. Y.—Orange Bank y. Brown, 3 
Wend. 158; Allen v. Sewall, 2 Wend. 
3ee] [rev on other grounds 6 Wend. 
S. C.—White v. Smith, 46 S.C. L. 


595; O’Brien v. Bound, 29 S. G@ L. 
495, 42 AmD 384. 
Eng.—Max v. Roberts, 2 B. & P: 


454,'127 Reprint 706; Powell v. Lay- 
ton, 2 B. & P. 365, 127 Reprint 669; 
Weall v. King, 12 East 452, 104 Re- 
print 176. 

[a] Illustration.—Where a person 
employs the professional services of 
a firm of physicians”~and surgeons, 
and one member of the firm, while 
acting under this employment, fails- 
to exercise proper professional skill 
and care, an action for damages for 
such failure is an action on the con- 
tract, the breach of which is the 
foundation of the action, and hence 
all the members of the copartnership 
must be joined as defendants. Whit- 
taker v. Collins, 34 Minn. 299, 25 NW 
632, 57 AmR 55. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. — 
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§§ 172-174] 


committing the tort are the joint owners of real 
property, and the tort consists in the omission of 


some act which, as such owners, 


to perform, they all must be joined in the action,°§ 
as, in such ease, the title to realty will come in 
question, that is, whether defendants, by reason of 
their ownership, were bound to perform the act for 
the omission of which the action is brought.®® 
however, the tort complained of consists in a mal- 
feasance, such a joinder is not necessary, for in such 
a case their title cannot come in question, and they 
are equally liable whether they have a right in the 


land or not.®° 


[§ 173] b. Under Codes and Practice Acts—(1) 
In jurisdictions having codes and 
practice acts it is a general rule, which in some of 
these jurisdictions is expressly prescribed by the 
codes or practice acts,°! that all persons must be 


General Rules. 


joined either as plaintiffs®? or as 


58. Turner v. Whitehouse, 68 Me. 
221; Sumner v. Tilestone, 4 Pick. 
(Mass.) 308; Low v. Mumford, 14 
Johns. (N. Y.) 426, 7 AmD 469. 


59. Low v. Mumford, supra. 

60. Low v. Mumford, supra. 

61. See statutory provisions. 

62. See supra § 128. 

63. U. S.—Wilson Case Lumber Co. 


v. Mountain Timber Co., 200 Fed. 181 
(Washington). 

Ariz.—Howard v. Luke, 18 Ariz. 
563, 164 P 439. 

Cal.—Wilson v. Castro, 31 Cal. 420; 
7 ye v. Carr, 73 Cal. A.» 511, 238 P 
1048. 

Ga.—Faughnan v. Bashlor, 163 Ga. 
525, 136 SE 545; Bond v. Hunt, 135 


Ga. 733, 70 SE 572. : 
Iowa.—Daugherty v. Curtis, 97 NW 
67 


ii: 
Ky.—Kallahar v. Rodgers, 13 Kyl 


272. 
Mo.—State v. Williams, 316 Mo. 
665, 291 SW 481; Roden v. Helm, 192 


Mo. 71, 90 SW 798; Lilly v. Menke, 


126 Mo. 190, 28 SW 643, 994. 
N. Y.—Babbitt v. Gibbs, 51 App. 
Div. 387, 64 NYS 699; Tonnelle v. 


Hall, 3 AbbPr 205. 

Philippine.—Lichauco v. Limjuco, 
19 Philippine 12. 

Porto Rico.—Carlo v. 27 
Porto Rico 203. 

S. C.—Murray Drug Co. v. Harris, 
TT se 410,57 SE 1109: 

Wyo.—Field v. Leiter, 16 Wyo. 1, 
90 P 378, 92 P 622,125 AmSR 997. | 

[a] All persons directly interested 
in the event of the suit should be 
made parties. Bond v. Hunt, 135 Ga. 
733, 70 SE 572. 

[b] Discretion of court.—Whether 
one interested in the result of a suit 
should be made a party defendant is 
in the discretion of the trial judge, 
under a statute providing that such 
persons may be made parties. Mur- 
ray Drug Co. v. Harris, 77 S. C. 410, 
57 SE 1109. 

64. Ark.—lLeola Lumber Co. v. Bo- 
zarth, 91: Ark. 10, 120 SW 152. 

Cal. —Burgoyne vwoiPerry, 3)Cale 50: 

Ga.—Ashley v. Cook, 128 Ga. 836, 
58 SE 640. 

Ind.—Durham v. Bischof, 47 Ind. 
211; Scobey v. Finton, 39 Ind. 275; 
Luark v. Malone, 34 Ind. 444; Hardy 
v. Blazer, 29 Ind. 226, 92 AmD 347. 

Ky.—Laughlin v. Elliott, 202 Ky. 
433, 259 SW 1021. 

Mo.—O’Connell v. St. Louis Trans- 
it Co., 148 Mo. A. 416, 128 SW 30. 

N. Y.—Simon v. Gibralter Constr. 
iCo:; 115 App. Div. 273, 166 NYS 466. 

N. C.—Michigan Sanitarium, etc., 
Assoc. v. Neal, 194 N. C. 401, 139 SE 
841. 

N. D.—Meyer v. Casselton First 
Nat. Bank, 48 N. D. 1006, 188 NW 
580. 

Oh.—Mains v. Henkle, 2 Oh. Dec. 
(Reprint) 530, 3 WestLMonth 593. 

Okl1.—Whitehead v. Cox, 95 Okl. 198, 
218 P 867; Haynes v. Lawton City 
Nat. Bank, 30 Okl. 614, 121 P 182. 


Ferrer, 


3 
& 


PARTIES 


they are bound 


1b 


defendants, who | of the action.°? 


S. C.—Gooch v. Elliott; 120 S. C. 
245, 113 SE 72. 

Wis.—Mills v. Morris, 150 Wis. 277, 
136 NW 556. 

Sask.—Friesen y. Sawatzky, [1926] 
1 WestWkly 484; O’Connor v. Stur- 
geon Lake Lumber Co., 7 Sask. L. 60, 
17 DomLR 316, 27 WestLR 813, 6 
Sea 701 Tapp dism 7 Sask L. 


{a] Parties held necessary.—(1) 
Where defendant had agreed with a 
certain firm, by a contract filed with 
the complaint, to compromise and 
settle all (without specifying any) of 
the debts of the firm, and plaintiffs, 
as payees of notes made by the firm, 
sued defendant to compel him to pay 
them, the members of the firm were 
necessary parties to the action, in or- 
der to ascertain that the indebted- 
ness sued on was correct. Durham 
v. Bischof, 47 Ind. 211. (2) A person 
who has sold his business to another, 
who has agreed to assume all the 
contracts growing out of the busi- 
ness, Should be made a party defend- 
ant to a suit against the latter upon 
such contract, and upon the request 
of the latter for such joinder. Hardy 
v. Blazer, 29 Ind. 226, 92 AmD 347. 
(3) Where, in a suit to enforce a 
promise for the payment of the debt 
of another on consideration that the 
creditor release a certain security in 
which the promisor had an interest, 
and that such payment would be 
made when ascertained by a settle- 
ment of accounts, it does not appear 
that such settlement has been made, 
the original debtor is a necessary par- 
ty defendant. Luark v. Malone, 34 
Ind. 444. (4) Where a sum of money 
is deposited to protect a purchaser 
from judgments outstanding against 
the depositors, in an action by the 
depositors to recover the same, all of 
the judgment creditors named in the 
agreement are necessary parties. 
O’Connell v. St. Louis Transit Co., 
148 Mo. A. 416, 128 SW 30 

[b] Parties held not necessary.— 
(1) Where plaintiff purchased cer- 
tain land from decedent and executed 
a note and mortgage as a part of the 
purchase price which decedent trans- 
ferred to M as her separate property 
in consideration of services in caring 
for decedent, and subsequently dece- 
dent’s title to a portion of the land 
was found defective, and plaintiff 
sued to enjoin M from transferring 
the note and mortgage and for the 
surrender thereof, because of failure 
of consideration, and charging that 
M was not an innocent purchaser, 
neither decedent’s estate nor M’s hus- 
band were necessary parties. Mills 
v. Morris, 150 Wis. 277, 136 NW 556. 
(2) Where, in an action for an 
amount due for medical services ren- 
dered defendant’s son, there is no 
cause of action set up against the 
son or his guardian, and no adjust- 
ment of rights as between defendants 
is demanded, the son and guardian 
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have a common or united interest in the subject 
matter of the controversy that will be affected by 
the judgment or decision in the ease,®* or whose 
presence, by reason of interest, is necessary to a 
complete determination or settlement of the ques- 
tions involved,®* or to protect the rights of the 
other defendants.°® 

Reason for rule. 
ciple which aims to prevent subsequent litigation and 
a multiplicity of actions by the determination of all 
rights of all the parties which can or may be af- 
fected by a judgment.°® 

[§ 174] (2) Applications of Rules in General. 
The above general rules, however, are subject to 
some limitations, for it is not all parties having an 
interest in the subject matter who are required to be 
made parties defendant, but ordinarily only those 
who have a common or united interest in the object 


This rule is based on the prin- 


A person who has an interest in 


are not necessary parties to ‘‘a com- 
plete determination of the contro- 
versy” or “to a settlement of the 
questions involved.” Michigan Sani- 
tarium, etc., Assoc. v. Neal, 194 N. C. 
401, 402, 139 SE 841. 

[ce] Defendant not served.—W here 
an adjudication on the rights of a 
defendant not served with summons 
is necessarily called for by the cause 
of action stated, the case cannot be 
tried without his presence, under a 
statutory provision that the court 
may determine a controversy as be- 
tween the parties before it where it 
can do so without prejudicing the 
rights of others or by saving their 
rights. Simon vy. Gibralter Constr. 
Co., 179 App. Div. 273, 166 NYS 466. 

[ad] In Wyoming, under Rev. St. 
(1899) §§ 3480, 3487, providing that 
any person may be made a defend- 
ant who claims an interest in the 
controversy adverse to plaintiff, or 
who is a necessary party to a com- 
plete determination of the issue, but 
the court may determine any contro- 
versy between parties before it, when 
it can do so without prejudice to the 
rights of others, etc., those persons 
who are merely necessary parties to 
a complete determination of the ques- 
tion involved are, as a rule, only 
proper parties. Field v. Leiter, 16 
Wyo. 1, 90 P 378, 92 P 622, 125 Am 
SR 997. 

65. Babbitt v. Gibbs, 51 App. Div. 
387, 64 NYS 699. - 

66. Wilson v. Castro; Gola Cala ar 
Amsterdam First Nat. Bank v. Shu- 
ler, 153 N. Y. 163, 170, 47 NE 262, 60 
AmSR 601; Lichauco Vv. Limjuco, 19 
Philippine 12; Carlo v. Ferrer, 27 
Porto Rico 203. 

“The rule which requires that all 
persons shall be made parties to an 
action, whose rights may be affected 
by the judgment, and without whose 
presence there cannot be a final and 
complete determination of the contro- 
versy, is not simply a rule of prac- 
tice or convenience. It has been es- 
tablished in order to give finality to 
litigation, and in the interest of jus- 
tice, that the rights of persons shall 
not be jeoparded or embarrassed by 
judgments purporting to bind their 
rights or interests where they have 
had no opportunity to be heard.” 
Amsterdam First Nat. Bank v. Shu- 
ler, supra. 

In suits in equity see Equity § 253. 


67. Cal.—Reed v. Wing, 168 Cal. 
706, 144 P 964; Juri v. Koster, (A.) 
2D liek eS Oe 

Colo.—Pollard v. Lathrop, 12 Colo. 
Ld 20 2d. 

Ida.—Idaho Irr. Co., Ltd. v. Dill, 
Zoe Lda Vad in 139) Pea. 

Nebr.—State v. Commercial, etce., 


Bank, 37 Nebr. 174, 55 NW 640. 
Wis.—Telulah Paper Co. v. Patten 
Paper Co., 182 Wis. 425, 112 NW 522. 
[a] “Parties to an action,” as 
used in a statute providing that, of 
the parties to an action, those who 
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the subject matter in litigation of such a direct and 
immediate character that it would be legally af- 
fected by a judgment rendered in the ease is a neces- 
sary party defendant,®® as is, also, a person who 
has a right to litigate over again in a new pro- 
ceeding the same questions involved in the ease,°? 
or a person whom the defendants already before the 
court have such an interest in joining as to be au- 
thorized to object to proceeding without him.7° 
But a person is not a necessary party defendant 
who has no interest in the subject matter of the ac- 
tion;*! or whose interest in the subject matter and 
liability to respond to plaintiff’s demand is deter- 
minable wholly from his independent relation there- 
to, disconnected from the liability of the defendant 
named in the action;*? or whose relation to the 
matter involved is merely formal,’* or between 
whom and plaintiff no cause of action or contro- 
versy is to be settled in the case,’* and against whom 
no judgment in any form ean be rendered;’* or who, 
although interested in the subject matter, will not 
be affected or concluded by a judgment in the ac- 
tion;’® or a person whose liability arises only be- 


are united in interest must be joined | 841; 


PARTIES 


Hanover Nat. Bank v. Cocke, 23 


1g 174 


cause he joined, as guarantor or indemnitor, in a 
stipulation in the action.’7 A person not joined as 
defendant is not an indispensable party, if the 
rights of those who are joined can be determined 
without unjustly affecting the rights of the absent 
party or waiving his rights.7§ 

Title to, or interest in, property. A person who 
has a title to, or interest in, the property in litiga- 
tion, which may be adversely affected by a judgment 
or adjudication therein, is a necessary party de- 
fendant to an action in respect of personal’® or real 
property.8° Thus, as a general rule, in contro- 
versies concerning the title to real estate, all of 
the persons who are interested under the title in 
litigation are necessary parties;*? and it has been 
held that, where the purpose soughtxby a judicial 
proceeding is to expose real estate.to sale, the 
better practice is to make all persons having any 
interest therein, contingent or otherwise, parties to 
the proceedings.*? A person, however, is not a 
necessary party who has no title or interest in the 
property that will be affected by the litigation,*? 


NYS 42; Hammond v. Hudson 


as plaintiffs or defendants, designates 
those seeking to establish a right 
and those upon whom it is sought to 
impose a corresponding duty or lia- 
bility. Idaho Irr. Co., Ltd. v. Dill, 25 
i Wolels iets i nbs al > Tale 

[b] Trustees under a subscription 
agreement for the creditors’ benefit 
are not united in interest with a 
debtor corporation so as to require 
them to be made parties in an action 
to enforce the agreement under a 
statute providing that parties united 
in interest shall be joined as defend- 


ants. Juri v. Koster, (Cal. A.) 257 P 
901. 

63; ‘Hansen v. Carr, 73 Cal. Av 511, 
238 P 1048; Gale v. Frazier, 4 Dak. 


196, 30 NW 138; Shedd v. American 


Maize Products Co., 60 Ind. A. 146, 
108 NE 610. 
69. Mains v. Henkle, 2 Oh. Dec. 
(Reprint) 530, 3 WestLMonth 593. 
70. London, ete., Bank v. Smith, 
101 Cal. 415, 35 P 1027; Nau v. Santa 
Ana) Sugar Co., 79 Cal. A. 685, 250) P 


705. 

71. Pugh v. Miller, 126 Ind. 189, 
25 NE 1040; David v. City Nat. Se- 
curities Co,, 174 App. Div. 593, 161 
NYS 174. 

[a] hus, where, in an action up- 
on a contract, the pleadings show that 
a third person has no interest in the 
subject matter of the action, except 
on a certain contingency, the occur- 
rence of which is not pleaded, he is 
not a necessary party, and failure to 
join him does not render the com- 
plaint demurrable. David.” Va. City: 
Nat. Securities Co., 174 App. Div. 593, 
161 NYS 174. 


72. Kettle River v. Bruno, 106 
Minn. 58, 118 NW 63. 
fa] Statutory action.—Service on 


only part of defendants in action to 
recover money lost in gambling does 
not show defect in parties defendant 
since the nature of the action is 
such that it may be brought against 
any one or all of the persons involved 
in the transaction. Emerine v. Bel- 
pash, 23 Oh. A. 311, 155 NE 249. 

73. Searles v. Northwestern Mut. 
L. Ins. Co., 148 Iowa 65, 126 NW 801, 
29 LRANS 405. 

74. Farmers’, etc., Bank v. Wood, 
143 Iowa 635, 118 NW 282, 120 NW 
625; Borden v. Noble, 26 Kan. 599; 
David v. City Nat. Securities Co., 174 
App. Div. 598, 161 NYS 174; Brown 
v. Arbogast, etc., Co., 162 App. Div. 
603, 147 NYS 998; Harbeck v. Har- 
beck, 87 Misc. 420, 149 NYS 791 [aff 
170 App. Div. 910 mem, 154 NYS 1125 
mem]; Michigan Sanitarium, etc., 
Assoc. v. Neal, 194 N. C. 401, 139 SE 


127 N. C. 467, 37 SE 50. 

[a] Illustrations.—(1) Where 
plaintiff sues defendant for wrongful- 
ly diverting the proceeds. of cattle 
to which it was entitled, plaintiff’s 
right to the money as between it and 
the shipper having been settled by a 
decree in insolvency proceedings, and 
there being no controversy between 
plaintiff and the consignees, neither 
they nor the shipper are necessary 
parties to the action. Farmers’, etc., 
Bank v. Wood, 143 Iowa 635, 118 NW 
282, 120. NW 625. (2) In a suit to 
enforce an agreement between joint 
owners of a fund that the income 
should be paid to plaintiff for life, 
against a residuary legatee of the 
survivor of such owners, his execu- 
trix or personal representatives and 
the former depositary of the fund 
are not necessary parties where the 
agreement does not charge any duties 
as to the fund upon them, and the 
fund is in the legatee’s possession. 
Harbeck v. Harbeck, 87 Misc. 420, 149 
NYS 791 [aff 170 App. Div. 910 mem, 
S424 INYSe 2125) mem (3) Where 
there is a controversy as to whether 
M is indebted to N or A and all par- 
ties agree to deposit the amount of 
the debt in the hands of C as the 
trustee, M is not a necessary party 
to an action by N against A and C 
to determine the ownership of the 
Say aunt Borden v. Noble, 26 Kan. 


[b] In an action by a principal 
against his agent for the payment of 
money claimed to have been received 
by the agent for the principal’s bene- 
fit but retained by the agent, the 
person by whom the sum was paid to 
the agent was not a necessary party. 


ee Ve MELOrst, S138 Cale 172.0 207% 
ie Conklin y. Thurston, 18 Ind. 
76. Reed v. Wing, 168 Cal. 706, 144 
P 964. 
47. state ev. St.) Croix: County) Cir; 


Cty V8t Was. 15-203 Niw 923% 

[a] Distinguished from joinder in 
action on contract guaranteed or in- 
demnified.—State v. St. Croix County 
Cire Cts 87 Was: 29203) INIWN 923: 

Joinder of principal obligor and 
ie oa a generally see Guaranty § 


78. Gandia v. Porto Rico Fertilizer 
Co., 291 Fed. 18 [certiorari den 263 U. 
S. 711 mem, 44 SCt 87 mem, 68 L. ed. 
519 mem]. t 

79. Ashley v. Cook, 128 Ga. 836, 58 
SE 640; In re Fenton, 182 Iowa 346, 
165 NW 4638; Stewart v. Patrick, 68 
N. Y. 450; Pell v. Folger, 68 Hun 443, 


eet Iron, ete; 'Co., 20 Barb. (N; Y.)) 
78. 

[a] Illustration.—Where a com- 
plaint alleges that the property and 
money received by defendant under a 
fraudulent judgment was the prop- 
erty and money of third persons, such 
third persons are necessary parties 
defendant to such action. Hammond 
v. Hudson River Iron, ete., Co., 20 
Barb. (N. Y.) 378. 

{b] The title to a chattel cannot 
be adjudged where an adverse party 
having possession thereof is not a 
party to the proceeding. In re Fen- 
ton, 182 Iowa 346, 165 NW 463. 

80. Schuhart v. Clark, 1 SW 479, 
8 KyL 342; Stevens v. Johnson, 9 
Ky Op. 914; Perry v. Hunter, 6 Ky. 
Op. 726; Jablonski v. Piesik, 30 N. D. 
543, 153 NW 274; Swingley v. Dan- 
iels, 123 Wash. 409, 212 P 729. 

[a] Parties held necessary.—(1) 
A judgment creditor who has a lien 
upon another’s property, which lien 
plaintiff seeks to divert, is a neces- 
sary party to the action. Jablonski 
v. Piesik, 30 N. D. 548, 153 NW 274. 
(2) Where a testator after contract- 
ing to devise land to"plaintiff gave it 
to another, such other person and 
his wife, from whom plaintiff is try- 
ing to take the property, are neces- 
sary defendants. Swingley v. Dan- 
iels, 123 Wash.—409, 212 PB: 729. .¢3) 
Where it is sought to enforce a lien 
against land which has been sold and 
conveyed by the purchaser, the holder 
of the title must be made a party de- 
fendant. Stevens v. Johnson, 9 Ky. 
Op. 914. (4) In an action to subject 
land devised to the testator’s son and 
the son’s wife and children for their 
support to the payment of the son’s 
debts, the wife and children should 
also be made defendants. Perry v. 
Hunter, 6 Ky. Op. 726. 

In action to enforce lien generally 
see Liens § 74. 

81. Farley v. 190 Ky. 


Alderson, 
632, 227 SW 1005. 


82. Roden v. Helm, 192 Mo. 71, 90 
SW _ 798. : 

83. Watson v. Goolsby, 86 Ga. 805, 
13 SH 106; Park v. 


Hympech, 47 SW 
768, 20 KyL 879. 


[a] Illustrations.—(1) Under a 
deed conveying land to M, in trust 
for his wife “and the issue of his 
body,” the wife being dead, the only 
child of M is the sole beneficiary, and 
her children, having no interest, are 
not necessary parties to an action to 
enforce a lien on the land. Park v. 
Humpech, 47 SW 768, 20 KyL 879. 
(2) A deed conveying to the grant- 
or’s wife land which he held in trust 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ’ 


on 


§§ 174-176] 


or who acquires his interest pendente lite.S* <A stat- 
ute which requires the assignor of a chose in action 
without indorsement to be made a party: to answer 
as to the transfer and his interest therein®® does 
not apply to actions for the possession of real es- 
tate and damages for the detention thereof.*® 

[§ 175] (8) In Actions on Contracts’’—(a) In 
In an action on a contract by one of the 
parties thereto the only parties defendant who may 
be necessary are the other parties to the contract 
sued on,°® and those who have an interest in the 
matter in dispute which will be affected by the ac- 
An action may be brought against an obligor 


General. 


tion.®® 


for a former wife and “the issue of 
his body” passed no interest, and the 
grantee therein is not a necessary 
party to an action to enforce a lien 
on the land. Park v. Humpech, su- 
pra. 

[b] Future interest.—Where land 
is devised to a married woman for the 
life of her husband, with a charge 
thereon for the support and main- 
tenance of her husband during his 
life; and after his death, his minor 
children to take the fee, such a minor 
has not, during the lives of his par- 
ents, such an interest in the land as 
renders him a necessary party to an 
action against the wife resulting ina 
verdict and judgment by consent that 
the claim be a special lien on the 
crops, to be enforced in three annual 
installments. Watson v. Goolsby, 86 
Ga. 805, 13 SE 106. 


84 Galbreath v. Estes, 38 Ark. 
599. 

85. See Bills and Notes § 1119. 

86. Cartwright v. Yaw, 100 Ind. 
IS ES) 


Assignor as party to action gener- 
ally see Assignments §§ 211-216. 

87. Parties against whom contract 
may be enforced generally see Con- 
tracts §§ 821-825. 

88, Barber v. ‘Cazalis, 30 Cal. 92; 
Laib v. Markham, 147 Ky. 403, 144 
SW 82; Holmes v. Ely, 93 App. Div. 
390, 87 NYS 712; Secor v. Law, 22 N. 
Y. Super. 163 [aff 4 Abb. Dec. 188, 3 
Keyes 525, 3 Transcr. A. 328]; Wa- 
terman v. Waterman, 81 Wis. 17, 50 
NW 668. 

[a] Parties not necessary.—A 
subcontractor is not a necessary par- 
ty to a suit by a materialman to en- 
force payment by the general con- 
tractor of an amount due from the 
subcontractor, but which the general 
contractor promised to pay. Laib v. 
Markham, 147 Ky. 408, 144 SW 82. 
oe Cal.—Barber v. Cazalis, 30 Cal. 

Ind.—Romaine v. Judson, 128 Ind. 
403, 26 NE 563, 28 NE 75; Fordice 
v. Beeman, 10 Ind. A. 295, 36 NE 937. 

Iowa.—Decatur County v. Bright, 
57 Iowa 724, 11 NW 653. 

Mo.—Tate v. Barcroft, 1 Mo. 163. 

Wis.—Waterman v. Waterman, 81 
Wis. 17, 50 NW 668. 

[a] Parties held necessary.—In an 
action on a bond whereby the obligor 
agrees to pay for land alleged to have 
been sold to others, the latter should 
be made parties where the issue re- 
lates to the validity of the sale. De- 
eatur County v. Bright, 57 Iowa 724, 
11 NW 653. 

[b| Parties held not necessary.— 
(1) Where a contract of sale provides 
that one of the purchasers shall pay 
certain notes given by the seller and 
the other purchaser shall pay certain 
other notes, and it also contains a 
promise by both purchasers to pay 
all of such notes, in an action on the 
contract by the holder against both 
purchasers jointly, the seller is not 
a necessary party, as the complaint 
does not seek to affect or change in 
any way his rights as fixed by the 
contract entered into between him 
and defendants Romaine v. Judson, 
128 Ind. 403, 26 NE 563, 28 NE 75. 
(2) Where one to whom goods had 
been transferred by another, to be 


3 


of 


-Beeman, 
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gors. 


disposed of at not less than market 
value, and the proceeds applied on a 
debt due him, compromised with per- 
sons wrongfully appropriating them, 
for much less than the market value, 
Such persons are not necessary par- 
ties to a suit against him.to recover 
the difference between the amount of 
the compromise and the market value 
of the goods, by the person from 
whom he received them. Fordice v. 
10 Ind. A. 295, 36 NE. 937. 
(3) Where A covenants that he will 
become responsible for half of a cer- 
tain note executed by B and C to D, 
and will free B from all costs that 
might accrue on the note, C is not a 
necessary party to an action on the 
covenant. Tate vy. Barcroft, 1 Mo. 
163. 

Interest as affecting joinder gener- 
ally see supra § 173. 

90. Secor v. Law, 22 N. Y. Super. 
163 [aff 4 Abb. Dec. 188, 3 Keyes 525, 
3. Transenrs Avs 328i: 4. Waterman iv. 
Waterman, 81 Wis. 17, 50 NW 668; 
McCourt v. McCabe, 46 Wis. 596, 1 
NW 192. 

[a] Tllustrations.—(1) One who, 
although mentioned in a party wall 
agreement, does not sign it, and has 
no interest in the wall or land on 
which it is to stand, but is merely a 
business partner of one of the par- 
ties, need not be made a party to an 
action to recover for its construction. 
McCourt v. McCabe, 46 Wis. 596, 1 
NW 192. (2) Where in an action for 
breach of a contract under which de- 
fendant was to forward sheep to 
plaintiff, who was to place them with 
farmers to be fattened for the mar- 
ket, it appears that defendant wrote 
to plaintiff: “C. wants to go in with 
me and put out a lot of sheep to 
farmers to feed; and I inclose a 
blank contract, which explains about 
the nature of the.deal,”’ and in the 
blank contract, defendant is the only 
person named as party of the first 
part, it is not necessary to make C, 
alluded to in the letter, a party de- 
fendant, since it does not appear that 
he is bound by, or interested in, the 
contract. Waterman v. Waterman, 81 


Wis. 17, 50 NW 668. (3) Where de- 
fendant and others, who were as- 
sociated in building certain steam- 


ships, agreed with each other that de- 
fendant and R, C, and W_ should 
build the vessels, and that, when 
built, they should be held by defend- 
ant and R and M as trustees for the 
other associates, and afterward de- 
fendant contracted with plaintiff for 
machinery, the contract purporting to 
be made by defendant and R, C, and 
W, and another, who was not a party 
to the original association, but it was 
signed only by defendant, with whom 
plaintiff dealt in carrying out the 
contract, and defendant made sundry 
payments, partly by conveying land 
in which his associates had no inter- 
est, and partly by giving his individu- 
al notes, and on accounting with his 
associates, he charged them with the 
price of the land as a cash payment, 
and, after adjusting his accounts 
with plaintiff, promised to pay the 
balance; the evidence was sufficient 
to show that the work was done on 
the exclusive credit of defendant, and 
an action would lie against him with- 


[§ 176] (b) Joint Obligors. 
general rule, which is particularly appleable under 
a statutory provision, that persons united in interest 
must be joined as plaintiffs or defendants,®” and that 
all of the obligors to a joint contract must be joined 
as defendants in an action on such contract.?® 
der some statutes, however, such contracts are re- 
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who alone signs the contract and to whom exclusive 
credit is given by plaintiff, without joining others 
who are merely named in the contract as purporting 
to be codbligors,®® or who at the time of making the 
contract were unknown to plaintiff, as joint obli- 


It is a well settled 


Un- 


out joining the other persons named 
in the contract. Secor v. Law, 22 N. 
Y. Super. 163 [aff 4 Abb. Dec. 188, 3 
Keyes 525, 3 Transcr. A. 328]. 
91. Woodhouse vy. Duncan, 106 N. 
Y.. 527, 13 NE! 334. 
92. See codes and practice acts. 
93. Cal.—Redwood City Salt Co. 
v. Whitney, 153 Cal. 421, 95 P 885. 
Ga.—Sutherlin v. Underwriters’ 
Agency, 53 Ga. 442; Dickenson v. 
Hawes, 32 Ga. A. 173, 122 SE 811. 
Ida.—Peo. v. Sloper, 1 Ida. 158. 
« Ind.—Eller v. Lacy, 137 Ind. 436, 36 


NE 1088; Beard v. Lofton, 102 Ind. 
408, 2 NE 129; Bledsoe v. Irvin, 35 
Ind. 293. 


Mo.—White v. Dyer, 81 Mo. A. 643. 
Nebr.—Wolfenbarger v. Britt, 105 
Nebr. 773, 181 NW 932; Perkins Coun- 
ty v. Miller, 55 Nebr. 141, 75 NW 577; 
Council Bluffs Sav. Bank v. Griswold, 
50 Nebr. 753, 70 NW 376. 
Nev.—Keller v. Blasdel, 1 Nev. 491. 
N. Y.—Jones v. Gould, 200 N. Y. 
18, 92 NE 1071 [aff 133 App. Div. 889 
mem, 118 NYS 1116 mem, and motion 
to amend remittitur den 200 N. — 
554 mem, 94 NE 1095 mem]; Rider 
Life Raft Co. v. Roach, 97 N. Y. 378; 
Hevia' v. Wheelock, 162 App. Div. 
759, 148 NYS 165; Hevia v. Wheelock, 
1D 2 ADD: os LiVvee Sil, pL AO MeNGa Sm eerade 
Trusts, etc., Co. v. Sawyer, 146 App. 
Div. 63, 130 NYS 582; Levy v. Pop- 
per, 104 App. Div. 457, 93 NYS 842; 
Babbitt v. Gibbs, 51 App. Div. 387, 
64 NYS 699; O’Connell v. Ryan, 127 
Mise. 350, 216 NYS 590; Hawksworth 


v...Durant, 93 .Mise. 149, 156 NYS 
1026; Baton v. Balecom, 33 HowPr 
ae Root v. Herman, 2 NYCityCt 
N. C.—Ayers v. Bailey, 162 N. C. 
209, 78 SE 66. 
N. D.—Clements vy. Miller, 13 N. D. 


176, 100 NW 239. 

Oh.—Higdon v. Gardner, 2 Oh. Cir. 
Ct. 340591 (Oh. ‘Ciry Dees 519: 

Or.—Anderson v. Stayton State 
Bank, $2 Or. 357; 159. 1033. 

Wash.—Pacifie Southwest Trust, 
etc., Bank y. Mayer, 138 Wash. 85, 
244 P 248. 

Ont.—KEkins v. Bruce County, 30 U. 
COA B43" 

[a] TIllustrations.—(1) Where sev- 
eral persons, as heirs of A, sign an 
agreement that B shall share with 
them in the distribution of A’s es- 
tate, B, in an action on the agree- 
ment, Should join all the other parties 
thereto. Beard v. Lofton, 102 Ind. 
408, 2 NE 129. (2) C is a necessary 
party defendant to an action on a con- 
tract with plaintiff of defendant and 
C, joint on the part of defendant and 
C, and likewise to an action on an 
account stated between all three on 
such a contract, whereby a certain 
sum was found to be due plaintiff 
from the two others. Trusts, etc., Co. 
v. Sawyer, 146 App. Div. 63, 130 NYS 
Doae (3) Where three attorneys 
jointly agree to render services to 
residents, citizens, and _ taxpayers, 
with respect to the establishment of 
the location of a school, the contract 
is joint, and hence action thereon 
cannot be maintained against one of 
the attorneys alone. Wolfenbarger 
v. Britt, 105 Nebr. 773, 181 NW 932. 

[b] Where a debt is joint, the 
creditor must sue all of the debtors, 
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garded as joint and several, and an action thereon 
may be brought against all, or one, or any number of 
the coobligors.** 

Exceptions.°*> A person who has made himself 
jointly hable upon a contract 1s not a necessary 
party defendant where his obligation has ceased by 
agreement of all the parties,®® or by reason of some- 
thing that has occurred within the contemplation of 
the original contract.°* But it has been held that 
the fact that part of the joint obligors have paid 
their shares of the amount due does not excuse the 
nonjoinder of them in an action on the joint con- 
tract.°& In some jurisdictions a joint obligor who 
is a nonresident or otherwise beyond the jurisdiction 
of the court need not be joined as a party defend- 
ant.°® But in other jurisdictions all- the joint obli- 
gors should be joined as defendants, and if service 
of process cannot be had upon all, the action may 
proceed against those served. 

In the federal courts, under Revised Statutes § 
737 (Judicial Code § 50) suit may be brought against 
any one of a number of joint obligors in the district 
where he is found;? and one who cannot be served 
within the district is not an indispensable party.* 

[6 177] (c) Several Obligors. Where the rule 
is recognized that two or more parties severally 
liable upon the same written instrument or obliga- 
tion may all or any number of them be joined as de- 
fendants,* any one or more of such parties are not 
necessary parties to an action on the contract,’ and 
one may be sued without joining as defendants 
others who are also hable.® 

[§ 178] (a) Joint and Several Obligors. Un- 
der the rule that all or any number of the obligors 
to a joint and several contract may be sued,’ any 


else his action is objectionable on 


strument may all 
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be included as defendants in the same 
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one or more of such obligors are not necessary par- 
ties to an action on such contract against any of 
the codbligors;® and under the Conformity Act? this. 
rule applies in the federal court sitting in a state.*° 

[§ 179] (4) In Action for Tort. In accordance 
with the rule that joint tort-feasors may be sued 
either jointly or severally,11 one or more of several 
joint tort-feasors are not necessary parties defend- 
ant to an action against the other tort-feasors,*? 
and the defendant tort-feasors cannot complain of 
the failure to join the other tort-feasors.1? Although 
the tort constitutes a breach. of a joint contract, 
if the action is not based on the contract, but is for 
tort, one of the codbligors who does not join in the 
tort is not a proper or necessary PAE, defendant 
to the action.t# 

[§ 180] (5) Excuses for Nonjoinden® Plaintiff 
cannot anticipate that a person jointky liable with 
defendant will avail himself, if made a party to the 
suit, of the defense of the statute of limitations, and 
on that ground omit to make him a party defend- 
ant;!® and the fact that plaintiff is, by rule of 
court, compelled to dismiss his suit as to a necessary 
party defendant, by reason of his inadvertence in 
bringing the suit, does not dispense with the neces- 
sity of the joinder of such party in order to sustain 
the action as against the other defendants.17 

Beyond jurisdiction. The fact that a person is a 
nonresident of the state has been held to be a suffi- 
cient excuse for not joining him as defendant where 
plaintiff asks no relief against him and the party 
made defendant interposes no defense that cannot be 
fully determined without entering a judgment that 
will bind him.t® But on the other handit has been 
held that nonresidence will not excuse the failure 


or any of them 11. See supra § 160. 


the ground of defect of parties. Pa- 
cific Southwest, Trust, ete., Bank v. 
Mayer, 138 Wash. 85, 244 P 248. 

94. See supra § 157. 

95. Excuses for nonjoinder gener- 
ally see infra § 180. 

96. Babbitt v. Gibbs, 51 App. Div. 
387, 64 NYS 699. 

97. Babbitt v. Gibbs, supra. 

98. Eller v. Lacy, 137 Ind. 436, 36 
NE 1088. 

99. Tally v. Ganahl, 151 Cal. 418, 
90 P 1049; McElroy v. Ford, 81 Mo. 
A. 500. 

[a] Not necessary to personal 
judgment.—Where, in an action on a 
contractor’s bond signed by two sure- 
ties jointly, the complaint alleged 
that one of them was absent from the 
state and without the jurisdiction of 
the court, it was not necessary to 
make such absent surety a party to 
the suit in order to recover a person- 
al judgment. Tally v. Ganahl, 151 
Cal. 418, 90 P 1049. 

Nonjoinder of nonresident as not 
ground for abatement see Abatement 
and Revival § 201. 

1. Perkins County v. Miller, 55 
Nebr. 141, 75 NW 577. 

Rule in Louisiana see infra § 181. 

2. Barney v. Baltimore, 6 Wall. 
(WU. S.) 280, 18 Ll. ed. 825; Noyes vz 
Barnard, 63 Fed. 782, 11 CCA 424. 

Parties in federal courts in suits in 
equity see Equity §§ 350-356. 

3. Camp v. Gress, 250 U. S. 308, 
39 SCt 478, 68 L. ed. 997 [mod 244 
Fed. 121, 156 CCA 549]; Clearwater 
v. Meredith, 21 How. (U. S.) 489, 16 
L. ed. 201. 

4. See supra § 158. 

5. Bell v. Pfadenhauer, 
Div. 244, 64 NYS 977. 
supra § 158 note 24. 

[a] Thus, under a statutory provi- 
sion that two or more persons sev- 
erally liable on the same written in- 


51 App. 
And see cases 


action on the instrument at plain- 
tiff’s option, where defendant and M, 
as copartners, obtain title to land 
on which plaintiff holds a lien, and 
defendants agree in writing to pay 
a balance due under such lien pro- 
viding M does not pay a note ‘she 
has executed for such balance within 
thirty days, which note is dishonored 
at maturity, M is not a necessary par- 
ty to an action on the written agree- 
ment. Bell v. Pfadenhauer, 51 App. 
Div. 244, 64 NYS 977. 

6. Kreling v. Kreling, 118 Cal. 413, 
50 P 546; Carmichael v. Arms, (Ind. 
A.) 100 NE 302. 

[a] TIllustration.—Where a com- 
plaint counts on a liability definitely 
apportioned by a contract, and seeks 
a recovery against defendant only for 
the amount due from him, a third 
person who is also a party to the 
contract is not a necessary party. 
atcha) vy. Arms, (Ind. A.) 100 NE 
302. 

7. See supra § 159. 

8. Goff v. Ladd, 161 Cal. 257, 118 P 
792; Warren v. Hall, 20 Colo. 508, 38 
P 767; Schowalter v. Beard, 10 Okl. 
454, 63 P 687. And see cases supra § 
159 note 35. 

[a] One promisor may be sued 
alone where a contract is joint and 
several. Goff v. Ladd, 161 Cal, 257, 
118 P 792. 

or Act iunesaisi2 Gy WS eStart 
Ls. 19% ce 255) § 5). 

10. Columbia Digger Co. v. Rec- 
tor, 215 Fed. 618 (Washington). 

[a] Thus, in a suit on a contrac- 
tor’s bond in the federal court, ,sit- 
ting in Washington, the principals 
were not indispensable parties, under 
Remington & B. Code § 192. Colum- 
ie Digger Co. v. Rector, 215 Fed. 

Parties to actions in federal courts 
generally see Federal Courts § 133. 


12. Ark.—Myers ne Linebarger, 134 
Ark. 231, 203 SW 5 

Minn. Purch Be me ‘Schulenburg, 17 
Minn. 22. 

Mo.—Raney v. Lachance, 96 Mo, A. 
479, He SW 376. 

N. Y.—Creed y. Hartmann, 29 N, Y. 
591, 86 AmD 341. 

Wis.—B. L. Husting Co. v. Coca- 
Cola Co., 194 Wis. 311, 216 NW 833; 
Helberg vy. Hosmer, 143 Wis. 620, 128 
NW 439. 

[a] TIllustration.—An owner of 
farm property, with whom the owner 
of hotel property is induced to ex- 
change by fraud of her agent as to 
improvements on the farm property, 
is not a necessary party defendant to 
an action by the owner of the hotel 
property against the agent to recov- 
er for fraud. Myers vy. Linebarger, 
134 Ark. 231, 203 SW 580. 

13: HK. Ua Hustinge. | Con iw. (Coeca= 
Cola Co., 194 Wis. 311, 216 NW 833. 

Objections to nonjoinder generally 
see infra §§ 390-41 

aa eet lncvs Harris, 4 Bush (Ky.) 
450; Holsapple y. Rome, CLC. ert me Or. 
86 N. Y. 275. 

15. In action on joint contract see 
supra § 176. 

In equity see Equity §§ 278-297. 

16. Hyde v. seam Valkenburgh, 1 
Daly CN. Y.) 41 

17. apenas: v. Kansas City, 74 
Mo. A. 138. 

18. Searles v. Northwestern Mut. 
L. Ins. Co., 148 Iowa 65, 126 NW 801, 
29 LRANS 405. 

[a] In Colorado, under Code § 16, 
the court must proceed with case in- 
volving the rights of nonresidents 
who are not parties to the action 
where it does not appear that their 
rights cannot be saved. Conroy vy. 
Cover, 80 Colo. 434, 252 P 883. 

In action on joint contract see su- 
pra 8° 176. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 180-182] 


to join an indispensable?® or necessary?°® party. 


[§ 181] c. Rules in Louisiana.?* 


which state the practice as to parties is based largely 
upon the rules of the common law,?? all persons 
should be joined as defendants who have interests 
to be affected by the judgment in the case,?? or 
whose presence is necessary to a complete determina- 


tion of the questions involved.** 
On joint obligation. 


the jurisdiction of the court.?§ 


gation.*+ 
[§ 182] d. Rules in Texas.®? 


19. Franz v. Buder, 11 F.(2d) 854. 
ae. Kallahar v. Rodgers, 13 KyLl 
‘fal Application of rule.—Where 


the principal in a note, having de- 
posited in a bank the amount of the 
note to indemnify his’ sureties, 
brought an action against his sure- 
ties and the bank to compel them to 
pay over the sum deposited, basing 
his action upon the alleged facts that 
the note was executed without con- 
sideration, and that the sureties had 
been released by giving the holder 
and owner of the note written notice 
to sue, which he had failed to do, 
the holder and owner of the note was 
a necessary party to the action, and 
the fact that he was a nonresident 
and could not be brought personally 
before the court was simply plaintiff's 


misfortune. Kallahar v. Rodgers, 13 
KyL 272. 
; ae Who may be joined see supra 
165. 
22. See supra § 165. 
23.. “‘Toda’s Succ:, 165 oa. .453, 115 
S 653; Willis v. Wasey, 42 La. Ann. 


876, 8 S 591, 879; Waldo v. Angomar, 
12 La. Ann. 74. 

[a] Parties held necessary.— 
Where proceedings under the act of 
1840, against a defendant for fraud, 
are cumulated with a revocatory ac- 
tion for the rescission of the alleged 
fraudulent sale, it is not only the 
right, but the duty, of plaintiff to 
make parties to the suit all who have 
an interest to be affected by the judg- 


ment. Waldo v. Angomar, 12 La. 
Ann. 74. 
[b] Party not necessary.—(1) A 


bank, whose cashier, without author- 
ity, surrenders a note held by it to the 
maker, and accepts another debtor, 
need not make the latter a party to 
an action against the maker for the 
adept. -Clinton,! ete:;, RR. Co. Vv. Ker- 
nan, 10 Rob. (la.) 176." (2) Parties 
to action by or against bank gen- 
erally see Banks and Banking § 562. 


24. Davidson y. Davidson, 28 La. 
Ann. 269. ; 
[a] Thus, where D purchased the 


land of her deceased husband, at a 
sale by her as administratrix under 
an order of court to pay debts of the 
husband, and subsequently it was 
purchased by C at a sale under execu- 
tion against D, and, after the pur- 
chase, C leased the property to D, 
C was a necessary party to an action 
against D by the heirs of her hus- 
band to set aside the sale at which 
she had purchased. Davidson v. Da- 
vidson, 28 La. Ann. 269. 

25. Rev. Civ. Code art 2085 (2080). 

26. Mitchell v. D’Armond, 30 La. 
Ann. 396; Beale v. Trudeau, 18 La. 
Ann. 129; Dotgart v. Desangle, 10 
Rob. (La.) 430; Bird -v.. Doiron, ° 7 
Rob. (La.) 181; Bourgerol v. Allard, 


Z 
¥ 


In an action on a joint con- 
tract, under the express provisions of the civil 
code,?* all of the obligors were required to be joined 
as defendants,?° including those who had performed 
their part of the contract,?* or who resided beyond 
Under a later stat- 
ute,?® however, a joinder as defendants of all joint 
obligors is no longer necessary;*° but each may be 
sued separately for his respective portion of the obli- 


In accordance with 
the policy of the law in this state to determine all 
issues in one proceeding so far as practicable,** all 
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parties 
In Louisiana, in 


necessary for that purpose 
joined;** and it is well settled that all persons mate- 
rially interested in the subject matter and object of 
the suit should be made parties, either as plaintiffs*® 
or defendants;?* and every person who will be di- 
rectly affected by the judgment in the case is not 
only a proper party,** but is, in fact, a necessary 
party either as plaintiff?* or defendant.*® Converse- 
ly, a person is not a necessary party defendant who 
has no interest in the subject matter or object of 
the action;*® and plaintiff is not required to make 
parties defendant to his suit so that some matter 
between defendants and such other parties about 
which he has no interest may be litigated.*+ 
Unknown persons. 
are unknown and cannot be ascertained, the action 
may proceed without them, although, if known, they 


rae Coda) 7OL 


should be 


Where the names of persons 


would be necessary parties.*? 


6 Rob. (La.) 351; Duggan v. De 
Lizardi, 5 Rob. (La.) 224; Van Wyck 
v. Hills, 4 Rob. (La.) 140; Drew v. 
Atchison, 3 Rob. 
son v. Chretien, 3 Rob. 
New Orleans vy. Ripley, 
25 AmD 175. 

[a] The lex fori governed the rem- 
edy as to whether it was necessary to 
make all obligors in solido parties to 
the same _ suit. Lynch vy. Postle- 
thwaite, 7 Mart. (La.) 69, 12 AmD 


495. 

27. Bourgerol v. Allard, 6 Rob. 
(La.) 351; Duggan v. De Lizardi, 
5 Rob. (La.) 224; Drew v. Atchison, 
3 Rob. (la.) 140; Thompson v. Chre- 
tien, 3 Rob. (La.) 26. 

[a] The reason for such joinder is 
in order that those who have paid 
“may recover back what they have 
paid, if it should appear that they 
were not bound.” Drew v. Atchison, 
3 Rob. (La.) 140, 142. : 

28. Thompson y. Chretien, 3 Rob. 


(La.) 26. 

29. Act (1871) pp 18, 32. 

30. Drew v. Monroe Bank, 125 La. 
673, 51 S 683; State v. Judge Fifth 
Dist:Ck.. 30 La. Ann 5:2: 

831. See supra § 165. 

§ a Who may be joined see supra 

33. See supra § 166. 

34. Southern Surety Co. v. Solo- 
mon, (Tex. Civ. A.) 4 SW(2d) 599; 


Collin County School v. Stiff, (Tex. 
Civ. A.) 190 SW 216; Hume vy, Perry,, 
(Tex. Civ. A.) 1386 SW 594. 

[a] Party held not necessary.— 
Where defendants’ right to a fund in 
controversy has been settled against 
them by a personal judgment, and a 
subsequent judgment with reference 
to the ownership of such fund is the 
result of a contest alone between 
plaintiff and B, defendants are nei- 
ther necessary nor proper parties to 
such contest. Sanger v. Corsicana 
Nat. Bank, (Civ. A.) 87 SW 787 [aff 
99 Tex. 565, 91 SW 1083]. 

35. See supra § 120. 

36. Denison v. League, 16 Tex. 
399; Hardin v. Hardin, (Tex. Civ. A.) 
1 SW(2d) 708; Logan v. Ludwick, 
(Tex. Civ. A.) 283 SW 548; Georgia 
Casualty Co. v. Campbell, (Tex. Civ. 
A.) 266 SW 854; Stokes v. Paschall, 
(Tex. Civ. A.) 243 SW 611; Waldrep 
Wei moquemore; 60 iMex. Civ; 7A. i138, 
127 SW 248. 

[a] Nonjoinder.—Where there are 
parties who appear to have a joint 
interest with the parties bringing the 
suit who are not parties plaintiff or 
defendant, then there is a nonjoinder 
of necessary parties. Georgia Cas- 
ualty Co. v. Campbell, (Tex. Civ. A.) 
266 SW 854. 


37. See supra § 166. 
38. See supra § 120. 
39. 


Ferguson v. Mansfield, (Tex.) 


In an action on a contract the only necessary par- 
ty defendant is the obligor who is expressly liable 
on the contract.** 


If the contract is made by joint 


263 SW 894 [rev (Commn, A.) 235 
SW 524]; Denison v. League, 16 Tex. 
399; McDonald v. Simons; (Tex. 
Commun. A.) 280 SW 571 [rev (Civ. A.) 
271 SW 119]; ° Hardin Ww... Mardin; 
(Tex. Civ. A.) 1 SW(2d) 708; Logan 
v. Ludwick, (Tex. Civ. A.) 283 SW 
548; Cullum v. Lub-Tex Motor Co., 
(Tex. Civ. A.) 267 SW 322; Wilson 
v. Reeves County Water Impr. Dist. 
No. 1, (Tex. Civ. A.) 256 SW 346; 
Nail v: Taylor, (Tex. CivaA.) 223 
SW _719; Matagorda ‘Canal, €o.  v. 
Markham Irr. Co., (Tex. Civ. A.) 154 
SW 1176; Waldrep v. Roquemore, 60 
Tex. Civ. A. 138, 127 SW 248; Par- 
rish v. Williams, (Tex. Civ. A.) 53 
SW 79. 

[a] “If it is desired to bind” a’ 
party “by the judgment of the court, 
it is necessary that he be made 
a party for that purpose.” Alexander 
v. Alexander, (Tex. Civ. A.) 265 SW 
1072, 1078. 

[b] Parties held necessary.— 
Persons giving a power of attorney 
to recover and sell an interest in land 
to one having a half interest are 
necessary parties to a suit involving - 
a vendor’s lien note received by the 
attorney for the land. Ferguson v. 
Mansfield, (Tex.) 263 SW 894 [rev 
(Commn. A.) 235 SW 524]. 

[ec] In an action against joint own- 
ers of land to recover money alleged 
to be a charge on such land, all the 
owners or their representatives must 
be made defendants. Parrish vy. Wil- 
liams, (Tex. Civ. A.) 53 SW 79. 

40. Behrens Drug Co. v. Hamilton, 
(Civ. A.) 45 SW 622 [aff 92 Tex. 284, 
48 SW 5]; Gholston v. Ramey, (Tex. 
Civ. A.) 3 0"SIW 2713: 

[a] Parties held not necessary.— 

(1) Where, in a contract for the sale 
of land, a person who has no interest 
in the land to be conveyed is made a 
payee in the contract, for the pur- 
pose of defrauding the owner of the 
land, the owner may sue to recover 
a balance due on the contract without 
making such person a party to the ac- 
tion. Gholston v. Ramey, (Tex. Civ. 
A.) 30 SW 713. (2) A bank alleged to 
be liable for the conversion of book 
accounts on which plaintiff had a pri- 
or lien to secure an account for goods 
sold is not a necessary party de- 
fendant to a suit to recover from the 
original debtors upon such account. 
Behrens Drug Co. v. Hamilton, (Civ. 
A.) 45 SW 622 [aff 92 Tex. 284, 48 
SW 5]. 
_ 41. South Plains Coaches vy. Behr- 
inger, (Tex. Civ. A.) 4 SW(2d) 1003; 
Ward County Water Impr. Dist. 
No. 3 v. Ward County Irr. Dist. No. 
1, (Tex. Civ A!) 237 SW 584. 

42. Bailey v. Morgan, 13 Tex. 342; 
Logan v. Ludwick, (Tex. Civ. A.) 283 
Sw 548. 

43. San Antonio, ‘ete, R. Co. v. 
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obligors, 


them.*® 


[§ 183] 3. Making Defendant Party Incapable of 
Joining or Refusing To Join as Plaintiff.*’ 
mon law if one of the several owners of a joint 
interest refuses to join as plaintiff in an action to 
enforce such interest, pee other owners may use his 
but cannot make him a 
eh under the codes and prac- 
tice acts®® in the various jurisdictions, this rule is 
modified to correspond with the general rule in 
equity that it is sufficient if all the parties interested 
in the subject of the action are before the court 


name as a coplaintiff,* 
party defendant.*? 


Cockrill, 72 Tex. 613, 10 SW 702; Gal- 
veston, ete, R. Co. v. McTiegue, 2 
Tex. A. Civ. Cas. § 457. 4 

[a] Thus (1) where, in an action 
for labor it appears that the- labor 
was performed under contract with a 
third party, who was a contractor, he 
was a necessary party to the action. 
Galveston, etc., R. Co. v. McTiegue, 
OeMex.. AN Civ. Cals. 18 457.4 (2) And 
where a _ principal contractor has 
made himself primarily liable to pay 
approved time checks issued by a 
subcontractor, the latter is not a 
necessary party to an action on the 
checks. San Antonio, etc., R. Co. v. 
Cockrill, 72 Tex. 613, 10 SW 702. 

fb] In an action on a joint indebt- 
edness, a person who has agreed to 
save one of the defendants harmless 
is not a necessary party defendant. 
Blum v. Root, 2 Tex. A. Civ. Cas. § 98. 

44. Hinchman v. Riggins, 1 Tex. 
A. Civ. Cas. § 294 (holding that Rev. 
St. [1895], art 1203; Vernon’s Sayles 
Civ. St. Annot. (1914) art 1842, which 
provides that the action may be 
against any one or more of the obli- 
gors, “changes the common law rule 

. . and makes it no longer neces- 
sary to join as defendants all joint 
obligors in a suit upon a joint con- 
Tract a) 

45. McDonald v. Cabiness, 100 Tex. 
615, 102 SW 721 [aff (Civ. A.) 98 SW 
943]; Hinchman v. Riggins, 1 Tex. A. 
Civ CAS Sa 294. 

[a] One principal obligor is not 
a necessary party to an action against 
his joint principal. Miller v. Sulli- 
van, 89 Tex. 480, 35 SW 362. 

46. See supra § 166. 

47. Application of rule to: 
dps ts mortgagee see Mortgages § 

1561. 

Partner see Partnership VI, D, 3. 
Personal representative see Executors 


and Administrators §§ 1981, 2035. 

In equity see HUY 8.307. 

48. See supra § 137. 

»49. Clark V. Cable, 21, Mo. 223. 

50. See coles and practice acts. 

51. See Equity § 307. 

52. U. S.—Caylor v. Cooper, 165 
Bed. 757; Monmouth Inv. Co. v. 
Means; 151, Bed. 159,.80 C@A *527; 
Brun v. Mann, 151 Fed. 145, 80 CCA 
513, 12 LRANS 154. 


Ark.—Ingham Lumber Co. v. Inger- 
soll, 93 Ark. 447, 125 SW 139, 20 Ann 
Cas 1002. 


Cai.—Apablasa v. Sepulveda, (Cal. 
A.) 267 P 105; Ondanck v. Southern 
Pac. Co., 40 Cal. A. 38,180 P 22; Hall 


We Southern Pac. Co., 
180 P 20. 

Colo.—Central City First Nat. Bank 
v. Hummel, 14 Colo. 259, 23 P 986, 
20 AmSR 257, 8 LRA 788. 

Ga.—Fletcher v. Collier, 61 Ga. 
653. 

Ind.—Johnson v. Gwinn, 100 Ind. 
466; Wall v. Galvin, 80 Ind. 447; Hill 
v. Marsh, 46 Ind. 218; Shoemaker 


v. Grant County, 36 Ind. 175; Bowen 
v. Eaton, 46 Ind. A. 65, 89 NE 961. 


40 Cal. A. 39, 


under the express provisions of a statute 
which changes the common-law rule,** all of the 
joint obligors -are not indispensable or necessary 
parties defendant to an action thereon,*® but such 
action may be brought against any one or more of 


,and 


PARTIES 


[§§ 182-183 


either as plaintiffs or defendants;°! and in these 
jurisdictions the rule is well settled that a person, 
who by reason of his joint interest in the controversy 
should be joined as plaintiff, may be made a party 
defendant where he refuses to join as plaintiff, oe 


or where for some reason he cannot properly join 


as plaintiff ;°% 
At com- 


interest.°° 


Ky.—Shelby v. 
141, 238 SW. 371; 
10 Bush 649; Paducah, etc., R. Co. 
v. Dipple, 16 KyL 62. 

Mo.—McNear v. Williamson, 166 
Mo. 358, 66 SW 160; McAllen v. 
Woodcock, 60 Mo. 174; Simpson v. 
Bantley, 142 Mo. A, 490, 126 SW 999. 

Nebr.—Union Pac. R. Co. v. Vin- 
cent, 58 Nebr. 171, 78 NW 457. 

N. Y.—Roberts,% New York El. R. 
Cor 155 UNA BY ote “49 NE 262; Has- 
brouck v. Bunce, 62 N. ¥: 475 [rev 
3 Thomps. & C. 309]; Cole v. Reyn- 
olds, 18 N. Y¥. 74; Dahl v.' Leven- 
berg, 172 App. Div. 919, 157 NYS 14; 
Baron v. Lakow, 121 App. Div. 544, 
106 NYS 248; Coster v. New York, 
ete., R. Co., 138 N. Y. Super. 43, 3 Abb 
PY aoa. 

Oh.—Osborn v. McClelland, 43 Oh. 
St. 284, 1 NE 644. 

Okl.—Walters v. Tulsa Rig, etc., 
Go. 113 Ok) 293), 241 P 1095 Snoed- 
grass v. Snodgrass, 107 Okl. 140, 231 
P 237, 62 ALR 1213;*% Stinchcomb wv. 
Patteson, 66 Okl. 80, 167 P 619. 

Cree ve Ins.tCop wevOresone R., 
ey ue 20 Or. 563, 26 P 838. 


122 NW 344, 21S. D. 191, 110 NW 780. 
Tex.—Houston, ete., R. Co. v. Hol- 
lingsworth, 2 Tex. A. Civ. Cas. § 1738. 


Shelby, 194 Ky. 
Jones v. Johnson, 


Wis.—Payne v. Meisser, 176 Wis. 
432, 187 NW 194. 
Wyo.—Littleton v. Burgess, 16 


Wyo. 58, 91 P 832, 16 LRANS 49. 


Eng.—Cullen v. .Knowles, [1898] 
2 Q. B. 380. 
{a] Illustrations.—(1) Devisees of 


real estate in a will who have pres- 
ent or contingent interest therein or 
in the proceeds of sale thereof, and 
the executor directed to sell the land 
distribute the proceeds among 
the devisees, all have an equitable 
interest therein entitling them to 
maintain an action to quiet title, 
and those refusing to join as plain- 
tiffs should be made _ defendants. 
Snodgrass v. Snodgrass, 107 Okl. 140, 
231 P 287, 52 ALR 12138. (2) Wherea 
surety on a note converted chattels 
mortgaged to him as indemnity, and 
did not pay the note, and the maker 
sues the surety for an accounting to 
ascertain the amount due on the note, 
and to have the same paid out of the 
value of the chattels and the surplus 
paid over to himself, and the holder 
of the note refuses to join as party 
plaintiff, he may be made a party de- 
fendant. Simpson v. Bantley, 142 
Mo. A. 490, 126 SW 999. (3) Where 
several joint owners of a steamboat 
made a contract with one of the de- 


.fendants, by which he was to have the 


use of the boat and pay a certain sum 
per diem, if any of the owners re- 
fused to join as plaintiffs they should 
be made defendants in an action to 
recover the compensation. Coster v. 
New York, etc., R. Co., 18 N. Y. Super. 

3 AbbPr 332. (4) Where pending 
appeal a judgment creditor assigned 
his judgment, and later, on affirm- 


J ance, recovered a judgment for costs, 


and when he is a necessary party, 
and refuses to be made a party complainant, he must 
be made a party defendant.** 
apply where plaintiff may sue for and recover his 
interest independent of another party who has a like 
In accordance with the general rule, 
where a person is joined as plaintiff without his con- 
sent and over his refusal, he should, on the trial, be 
treated as a defendant in the case.°® 

Conditions precedent. 
to making such a party a defendant, he should be 


This rule does not 


As a condition precedent 


if he was unwilling to join as a plain- 
tiff in an action by the assignees on 
the supersedeas and cost bond, which 
was in one instrument, he could be 
made a defendant in the action by the 
assignees. Jerome v. Rust, 23 S. D. 
409, 122 NW 344, 21 S. D. 191, 110 NW 
780. (5) A reversioner, who refuses 
to join as a party plaintiff in an ac- 
tion against the life tenant’s execu- 
tor for waste committed by deceased, 
is a proper party defendant.’ Payne 
v. Meisser, 176 Wis. 432, 187 NW 194. 

[b] In Ovegon, under Const. art 1 
§ 10, and Lord L. § 983, the court, 
where a particular form of procedure 
is not prescribed, may pursue the 
procedure which : will secure the 
rights of all the parties, and in the 
absence of any statutory provision for 
compelling an unwilling coobligee to 
join as plaintiff in an action at law, 
one obligee may, on the refusal of 
the codbbligee to join, sue the obligor, 
and make the codbligee a defendant. 
Williams v. Pacific Surety Co., 66 Or. 
V5, eh ms 145.) dP TO eit ee 
959, 133 P 1186 [overr State ‘Ins. Co. 
Vv. Oregon Rs etc, ‘Co:, 2OLOry 63526 
P 838 (which held that Code § 381, 
providing that “if the consent of any 
one who should have been joined as 
plaintiff cannot be obtained he may 
be made a defendant, the reason 
thereof being stated in the com- 


plaint,”’ does not apply to actions at 
law) ]. 
[ec] In Texas (1) where one who 


should properly be,xa plaintiff de- 
clines to join in that capacity he 
may be joined as a defendant. Ha- 
gins v. Wilson, (Civ. A.) 262 SW 770; 
Barlow v. Linss, (Civ. A.) 180 SW 652. 
(2) In a “suit for a breach of a 
written contract to rent land and fur- 
nish animals, tools, and seed for cul- 
tivation to plaintiff and another joint- 
ly, if such other refuses to join as 
plaintiff he should be made a defend- 
ant. Dawson v. George, (Civ. A.) 193 
SW 495. (3) In an action to recover 
for property destroyed or injured by 
a wrongdoer, joint owners, refusing 
to join in the action as plaintiffs, 
should be made defendants. Houston, 
etc., R. Co. v. Hollingsworth, 2 Tex. 
ACCA nCaAS a8) Blt oes G4 a douLte ality mhcuss 
been held that a joint owner of a 
claim should be made a party plain- 
tiff, and cannot, because of his inter- 
est, be joined as a party defendant. 
Waldrep Vv. Bogue ROER: 60 Tex. Civ. 
A. 138, 127 SW 2 

53. Senne ae, Co. v. Means, 
151, Wed., 159, 80 CCAS 527; Roberts 
v. New York El. R. Co., 12 "Misc. 345, 
33 NYS 685 [mod on other grounds 
155 JN. ay. 31,):49) Ni 262i). 

54. Bentley v. Barnes, 162 Ala. 524, 
50 S 361; Shelby v. Shelby, 194 Ky. 
141, 238 Sw 371. And see cases supra 
note 52 

55. McNear v. Williamson, 166 Mo. 
358, 66 SW 160. 

56. Young v. Fowler, 132 Ark. 145, 
200 SW 813. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 183-185] 


requested to join as plaintiff, unless it appears that 
the request would be futile;®7 and it has also been 
held that, where one of two joint contractors re- 
fuses to join as coplaintiff in an action for a breach 
of the contract, it is, in the absence of special cir- 
cumstances, a condition precedent to the right of 
the other co-contractor to make him a defendant 
that he should first have offered him an indemnity 
against costs if he would consent to join as plain- 
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tiff,°8 except where the dissenting contractor has, 
in breach of his duty to plaintiff, colluded with de- 
fendant and brought about the breach of contract 
complained of.5® It is also a condition to such join- 
der that the complaint allege the reason for not 
joining such party as plaintiff, that is, that he re- 
fused to join as plaintiff ;°° but it is not necessary to 
state the reason for such refusal.°? 


V. NEW PARTIES AND CHANGE OF PARTIES* 


[§ 184] A. Change of Parties in General.*? 
While, under circumstances hereinafter to be con- 
sidered, one who is not an original party to an ac- 
tion may be brought in®* or may intervene,®* or an 
original party may be stricken out®® or another sub- 
stituted in his place,®® there can ordinarily be no 
complete change in the parties to an action,®* al- 
though in a ease of substitution of parties, such a 
change is permissible where the cause of action re- 
mains the same and the party substituted is a suc- 


sole plaintiff is allowed to withdraw as a party, the 
action is at an end, and the court cannot proceed 
and determine a controversy between defendants.°® 

[§ 185] B. Intervention}?°—1. Definition, Na- 
ture, and Distinctions. Intervention is an act. or 
proceeding by which a third person is permitted to 
become a party to an action or proceeding between 
other persons,?+ and which results merely in the 
addition of a new party or parties to an original 
action, for the purpose of hearing and determining 


cessor in interest to the original party.*® 
must be a plaintiff to an action; therefore, when a 


57. Wallach v. Dryfoos, 140 App. 
Div. 438, 125 NYS 305. 

58. Johnson v. Stephens & Carter, 
ud-,, 11923) 2, K.- B..86T3, Cullen |v. 
Knowles, [1898] 2 Q. B. 380. 

59. Johnson v. Stephens & 
tenlutd., [i925 2 Ks I. 857. 

60. Ga.—Fletcher v. Collier, 61 Ga. 
653. 

Ind.—Johnson vy. Gwinn, 100 Ind. 
466; Shoemaker v. Grant County, 
36. ind, 175. 

Nebr.—Union Pac. R. Co. v. Vincent, 
58 Nebr. 171, 78 NW 457. 

N. Y.—Hasbrouck v. Bunce, 62 N. Y. 
475 [rev 3 Thomps. & C. 309]; Dahl 
v. Levenberg, 172 App. Div. 919, 157 
NYS 14; Baron v. Lakow, 121 App. 
Div. 544, 106 NYS 243. 

Okl.—Stinchcomb vy. Patteson, 66 
Okl. 80, 167 P 619. 

Wyo.—Littleton v. Burgess, 16 
Wyo. 58, 91 P 832, 16 LRANS 49. 

fa] Allegations held sufficient.— 
Where a complaint in an action for 
breach of contract alleges that one 
of the joint obligees refused to join 
in a suit as party plaintiff, and there- 
fore he was made a defendant to 
answer as to his interest, it shows 
sufficient reason for not joining such 


Car- 


obligee as plaintiff and for making’ 


him a deféndant. 
100 Ind. 466. 
Excusing nonjoinder of parties gen- 
erally see Pleading [31 Cyc 104]. 
61. Wall v. Galvin, 80 Ind. 447; 
Wnionwopac.,  B: -Coz. vi Vincent, 5s 
Nebr. 171, 78 NW 457. 


Johnson v. Gwinn, 


62. Defects, objections, and 
amendments see infra §§ 451-454. 

63. See infra §§ 227-268. 

64. See infra §§ 185-226. 

65. See infra §§ 307-317. 

66. See infra §§ 293-306. 

67. Ala.—Copeland v. Dixie Constr. 


Co., 216. Ala. 257, 113 S 82; Alabama 
Great Southern R. Co. v. Lawler, 213 
Ala. 119, 104 S 412; Rice v. David- 
son, 211 Ala. 693, 101 S 604; Rarden 
Mercantile Co. v. Whiteside, 145 Ala. 
617, 39 S 576; Vinegar Bend Lum- 
ber Co. v. Chicago Title, etc., Co., 
131 Ala. 411, 30 S 776; Hallmark v. 
topper, « 119" Alar’ "78; © 24° "S "568,272 
AmSR 900; McKay v. Broad, 70 Ala. 
3877; Weaird v. Moore, 27 Ala. 326. 

Ark.—Schiele v. Dillard, 94 Ark. 
277, 126 SW 835. 

Ill.—Zukowski v. Armour, 107 III. 
A. 663. 

Iowa.—Myers v. Chicago, ete, R. 
Co., 152 Iowa 330, 131 NW 770. 

La.—Curacel v. Coulon, 2 Mart. 143. 

Me.—William H. Glover Co. v. Rol- 
lins, 87 Me. 434, 32 A 999. 

Md.—Atkinson v. Philadelphia, ete., 
R. Co., 137 Md. 682, 113 A110; Wright 
v. Gilbert, 51 Md. 146. 


—_—_—__—— OS 


*By DOUGLAS ROBINSON GRAY (§ 184). 


= 


é 


There 


Mo.—Clements v. Greenwell, 40 Mo. 

. 589; Hall v. School Dist. No. 4, 
36 Mo. A. $ 

N. Y.—New York State Monitor 
Milk Pan Assoc. v. Remington Agri- 
cultural Works, 89 N. Y. 22; Wright 
v. Storms, 3 NYCodeRep 138. 

N. C.—Camden County v. Sawyer, 
Oye Na Camo 

Wash.—Liebmann v. McGraw, 3 
Wash. 520, 28 P 1107. 

“The statute of amendments is re- 
medial, broad, and the courts have 
construed it liberally. But one limi- 
tation, applicable in every case, is 
that there must not be an entire 
change of parties.”” Rice v. David- 
son, 211 Ala. 693, 101 S 604. 

“The general rule . limits the 
right to amend from making an en- 
tire change of the parties on either 
side.” Myers v. Chicago, etc., R. Co., 
152 Iowa 330, 333, 131 NW 770. 

“While the court may in its discre- 
tion allow additional parties plaintiff 
or defendant to be’ added or struck 
out, it can not make an entire change 
of parties plaintiff or defendant. 
That would be tantamount to a new 
suit between entirely different par- 
ties.” Schiele v. Dillard, 94 Ark. 277, 
281, 126 SW 835. 

Making complete change by: 
Adding parties see infra § 243. 
Striking parties see infra § 308. 
Substituting parties see infra § 293. 


68. See infra §§ 293-298. 
69. Ryan v. Tomlinson, 31 Cal. 11. 
70. Cross references: 


Appeal by persons denied right to in- 
tervene see Appeal and Error § 500. 

Bringing in additional parties by or- 
der of court see infra §§ 227-292. 

Defects and objections see infra §§ 
451-454. 

ete see Interpleader 33 C. J. 
Dp . ; 

Intervention in equity see Equity §§ 
337-349. 

Jurisdiction of federal courts as af- 
fected by citizenship of interveners 
see Federal Courts § 73. 

Limitation of actions as to interven- 
ers see Limitations of Actions §§ 
499, 500. 

Mandamus to compel allowance of 
intervention see Mandamus § 119. 

pea ta rioasness see Equity §8§ 427-— 

52. 

Order granting or refusing interven- 
tion as reviewable order see Appeal 
and Error § 322. 

Presumptions on appeal as to inter- 
nen On see Appeal and Error § 

Removal to federal court by interven- 
er see Removal of Causes [34 Cyc 
1279]. 

Review of decision as to intervention 


at the same time all conflicting claims which may 
be made to the subject matter in litigation.‘ 


In 


py woneta see Appeal and Error § 
Right of intervener to: 

Apply for change of venue see Ven- 

ue [39 Cyc 118]. 

By certiorari see Certiorari 
Striking parties see infra §§ 307-317. 
Substitution of parties by leave of 

court see infra §§ 293-306. 

Vested right to remedy see Constitu- 

tional Law § 577. 

Waiver of objection as to intervention 

of party see infra § 453. 

71. Gale vy. Frazier, 4 Dak. 196, 
203, 30 NW. 138. 

[a] Similar definitions.—(1) “In- 
tervention in modern practice is the 
proceeding taken by a person not a 
party by which he obtains induction 
into a pending action between other 
parties against their will.” Draper 
v. Pratt, 43 Misc. 406, 407, 89 NYS 
356. (2) “Intervention, in modern 
practice . . . is an act or proceed- 
ing by which a third party becomes 
a party in a suit pending between 
others,” Faricy v. St. Paul Inv., etc., 
Soc., 110 Minn. 311, 313, 125 NW 676, 
677. (3) “Intervention is a proceed- 
ing by which one not originally made 
a party to an action is permitted, on 
his own application, to appear there- 
in. . . and join one of the original 
parties in maintaining his cause of 
action or defense.” Leaver v. K. & 
L. Box, ete., Co., 6 F.(2d) 666, 667. 

[b] Under the civil law it is: (1) 
The act by which a third party be- 
comes a party in a suit pending be- 
tween other persons. Bouvier L. D. 
[quot In re Ghio, 157 Cal. 552, 108 P 
516, 524, 137 AmSR 145, 37 LRANS 
549 (aff 223 U. S. 317, 32 SCt 207, 56 
L. ed. 453)]. (2) An act or proceed- 
ing by which a third party becomes a 
party in a suit pending between oth- 
ers. Faricy v. St. Paul Inv., etec., Soc., 
110 Minn. 311, 125 NW 676, 677; Zeit- 
inger v, Hargadine-McKittrick Dry 
Goods Co., 298 Mo. 461, 250 SW 913, 
916. (3) The act by which a third 
party demands to be received as a 
party in a suit pending between other 
persons. Black L. D. [quot Rocca v. 
Thompson, 223 U. S. 317, 330, 331, 32 
SCt 207, 56 L. ed. 453]. (4) The in- 
tervention is made either for the pur- 
pose of being joined to plaintiff, and 
to claim the same thing he does, or 
some other thing connected with it; 
or to join defendant, and with him 
to oppose the claim of plaintiff, which 
it is his interest to defeat (Pothier 
Proce. Civile pt1¢2§ 7 no. 3). Black 
ibis Ve [quot Rocca v. Thompson, su- 
pra]. 

72. Reay_v. Butler, 2 Cal. Unrep. 
Cas. 5015°7)P 669) 67h 


7 By WILLIAM G. BANNON (S§ 185-226). 
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greater detail it has been defined as the admission, 


by leave of the court, of a person not an original. 


party to pending legal proceedings, by which such 
person becomes a party thereto for the protection of 
some right or interest alleged by him to be affected 
by such proceedings,7? and as a proceeding in a 
suit or action by which a third person is permit- 
ted by the court to make himself a party, either 
joining plaintiff in claiming what is sought by the 
complaint, or uniting with defendant in resisting the 
claims of plaintiff, or demanding something adverse- 
ly to both of them.*# 

An intervener is one who, by leave of court, files 
his complaint or pleading asking for affirmative and 
independent relief from that of the plaintiff or de- 
fendant in the original action, or against either or 
both of them.7® 

The word “intervene,” as used with reference to 
a proceeding in a judicial tribunal, has a settled 
meaning,’*® and as thus used means to interpose in 
a law suit so as to become a party to it.77 

Collateral or accessory to principal action. An 
intervention has been regarded as collateral’® or 
accessory’® to the principal action. 

Comparisons and distinctions. Intervention as 
distinguished from consolidation is not an inde- 
pendent action, but is ancillary and supplemental to 
the existing litigation,®® whereas in the case of con- 

V3.0 Couvier, Ls) DD; iiquotc ink re 


Ghio, 157 Cal. 552, 108 P 516, 524, 137 
AmSR 145, 37 LRANS 549 (aff 223 


101, 104; 


PARTIES 


+ 


County Super. Ct., 168 Cal. 727, 145 P 
Fischer v. Hanna, 
A. 471, 47 P 303; Potlatch Lumber Co. 


[§§ 185-186 


solidation there is a joinder of independent causes.** 
Where the claim of plaintiff has been assigned 
merely as collateral security, the entrance of the as- 
signee as a party has been held to be an interven- 
tion, and not a substitution.’ But a person who 


acquires, pendente lite, the rights of plaintiff in the | 


property involved in the action and who applies to 
intervene and protect his rights so acquired has been 
regarded as a substituted party, and not as an inter- 
vener.82 While between an amicus curie*®* and an 
intervener there is a certain similarity,®® the two 
are distinguishable in that an.amicus curiz is usually 
permitted to go no further than to file his brief,*® 
whereas an intervener becomes a party to the litiga- 
tion and is bound by the judgment.** A distinction 
has been made between so-called aggressive inter- 
ventions and conservatory interventions.** In the 
aggressive intervention, the intervener always pro- 
poses a demand.8® A conservatory intervention, 
on the other hand, generally constitutes a plea to the 
action,®° although there are cases in which the con- 
servatory intervention may constitute a demand. 

[§ 186] 2. Origin, History, and Development. The 
view usually expressed by the courts in discussing 
the origin and development of the proceeding is that 
in jurisdictions in which the common-law system pre- 
vailed intervention was unknown in courts of law?? 


443, 247 P 306. 
79. Clapp v. Phelps, 


8 Colo. 19 La. Ann. 
461, 92 AmD 545; 


Wiss) 317, 32.SCt 20%, 56 L. ed. 453) 1; 
Gorham v. Hall, 172 Ark. 744, 290 SW 
357, 358; Wightman v. Evanston Yar- 
‘yan Co., 217-11. 371, 75 NE 502, 503, 
108 AmSR 258, 3 AnnCas 1089; Van 
Der Veer v. Union Trust Co., 73 Ind. 
A. 336, 126 NE 38; Oatman v. Boone, 
(Tex. Civ. A.) 244 SW 398, 400. 

{a] Similar definitions.—(1) ‘In- 
tervention is . . a method of prac- 
tice by which one having an interest 
or right, which will be affected by 
existing litigation to which he has 
not been made a party, may, if he 


desire, by leave of court come into 
that litigation to protect such interest 
or right.” Adler v. Seaman, 266 Fed. 
828, 832 [certiorari den 254 U. S. 655 
mem, 41° SCt' 218 mem; 65 "L. . ed. 
460 mem, and app dism 254 U.S. 621 
mem, 41 SCt 320 mem, 65 L. ed. 443 
mem]. (2) “Intervention is the ad- 
mission by leave of the court, of a 
person who was not originally a party 
to a legal proceeding pending, by 
which admission said person becomes 
‘a party to the said proceeding for 
the protection of some right or inter- 
est which he alleges to be affected 
thereby.” Fernandez v. Avellanet, 16 
Porto Rico 61, 62. 

74. Black L. D. [quot Rocca v. 
"Thompson, 223, U. S. 317, 331, 32 SCt 
207, 56 L. ed. 453]. 

[a] Similar definition.—The act by 
which a person, not originally a 
party, ‘comes between them,” claim- 
ing an interest in the subject matter, 
and interposes his claim, which is 
generally adverse to one or both of 
the original litigants. Hyman ov. 
Cameron, 46 Miss. 725, 727. 

[b] Statutory definition.—“An in- 
tervention takes place when a third 
person is permitted by leave of court 
to become a party to an action or 
proceeding between other persons, 
either by joining with the plaintiff 
in claiming what is sought by the 
complaint, or by uniting with the de- 
fendant in resisting the claims of the 
plaintiff or by demanding something 
adversely to both the plaintiff and the 
defendant.” See statutory provisions; 
and La Mesa Lemon Grove, etce., Irr. 
Dist varbialléey.) Lo5..Cal. 139, E41, 
235 P 999; Elliott v. San Bernardino 


v. Runkel, 16 Ida. 192, 101 P 396, 23 
LRANS 536, 18 AnnCas_ 591. To 
same effect Orcasitas v. Somoza, 27 
Porto Rico 462, 468. 

{c] Ecclesiastical law.—‘“The pro- 
ceeding of a third person, who, not 
being originally a party to the suit 
or proceeding, but claiming an in- 
terest in the subject-matter in dis- 
pute, in order the better to protect 
such interest, interposes his claim.” 


Black L. D. [quot Rocca v. Thompson, 


223) Ub 1S. cue cs80, 2m Crn20% 100: da. 
ed. 453]. ‘ 

75. Gorham v. Hall, 172 Ark. 744, 
290 SW 357, 358. 

[a] In Texas “if the interest is 
independent of* the rights of _either 
plaintiff or defendant at the com- 
mencement of the suit, the party set- 
ting up his own rights in opposition 
to both is an intervenor or an inter- 
pleader. If his rights are consistent 
with those of the defendants, he is 
called a warrantor.” Legg v. McNeill, 
2 Tex. 428, 431. 

Intervener as plaintiff or defendant 
see infra § 220. 

76, Un; resGhio, L57/Cal2552,,103) P 
516, 1837 AmSR 145, 37 LRANS 549 
[aff 223 U.S: 317%, 32 SCt'207, 56 L: 
ed. 453]. 

[a] In English ecclesiastical law, 
the civil law, and the common law, 
it has been stated, the meaning of 
“intervene” is the same. Rocca v. 
Thompson, 223 U. S. 317, 330, 32 SCt 
207, 56 L. ed. 453. But see cases infra 
§ 186 as to existence of intervention 
at common law. 

77. Standard D. [quot In re Ghio, 
157 Cal. 552, 108 P 516, 524, 137 AmSR 
145, 37 LRANS 549 (aff 223 U. S. 317, 
32 SCt 207, 56 L. ed. 453)]. 

[a] The right to intervene in a 
judicial proceeding (1) is a right to 
be heard with others who may assert 
demands or defenses. Matter of Log- 
iorato, 34 Misc. 31,69 NYS 507, 509 
[quot In re Ghio, 157 Cal. 552, 108 P 
516, 521, 137 AmSR 145, 37 LRANS 
549]. (2) It covers the right of one 
to interpose in, or become a party to, 
a proceeding already instituted. Roc- 
ca v. Thompson, 223 U. S. 317, 330, 32 
SCt 207, 56 L. ed. 453. 


78. Clark v. Rosenwald, 31 N. M. 


a Ee a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Todd v. Shouse, 14 
La. Ann. 426. 


80. Adler v. Seaman, 266 Fed. 828 
[certiorari den 254 U. S. 655 mem, 41 
SCt 218 mem, 65 L. ed. 460 mem, and 
app dism 254 U. S. 621 mem, 41 SCt 
320 mem, 65 L. ed. 443 Snem]. 

81. Adler v. Seaman, supra. 

Consolidation of actions in general 
see Actions §§ 308-367. 

82. Mountain Timber Co. v. New 
York Lumber Ins. Co., 99 Wash. 243, 
246, 169 P 591. 

83. Demarrias v. Burke, 50 S. D. 
353, 210 NW 198. 

84. Amicus curiz in general see 
Amicus Curie 2 C. J. p 1322. 

85. Grand Rapids v. Consumers’ 
Power Co., 216 Mich. 409, 185 NW 852. 

86. Grand Rapids v. Consumers’ 
Power Co., supra. 

87. Grand Rapids v. Consumers’ 
Ce Co., supra. See also infra § 

88. Warner-Quinlan Asphalt Co. vy. 
Sa Eg 25 Que. K. B. 147, 27 Dom 


89. Warner-Quinlan Asphalt Co. v. 
Montreal, supra. 

90. Warner-Quinlan Asphalt Co. v. 
Montreal, supra. 

91. Warner-Quinlan Asphalt Co. v. 
Montreal, supra. 
rea Cal.— Chase v. Evoy, 58 Cal. 

Colo.—Fischer v. Hanna, 8 Colo. 
A. 471, 47 P 303. 

Ida.—Potlatch Lumber Co. v. Run- 
kel, 16 Ida. 192, 101 P 396, 23 LRANS 
536, 18 AnnCas 591. / 

Ind.—Van Der Veer v. Union Trust 
Co., 73 Ind. A. 336, 126 NE 38. 

lowa.—Massachusetts Bonding, etc., 
ee v. Novotny, 200 Iowa 227, 202 NW 

Minn.—Faricy v. St; Paul Inv., etc., 
Soc., 110 Minn. 311, 125 NW 676. 
woe en v. Cameron, 46 Miss. 

Mo.—Zeitinger v. Hargadine-Mc- 
Kittrick Dry Goods Co., 298 Mo. 461, 
250 SW 9138. 

Nebr.—Parker v. Grand Island, 115 
Nebr. 892, 215 NW 127. 

N. M.—Clark v. Rosenwald, 31 N. 
M. 448, 247 P 306. 

N. Y¥.—Touhey Co., Inc. v. Shongo 
Constr. Co., Inc., 100 Misc. 181, 165 


§§ 186-188] 


and also in equity,®* but was in use to some ex- 


tent in the ecclesiastical courts ;°4 
ly derived from the eivil law. 


of statute in some jurisdictions,?? 


urally, jurisdictions in which the legal system has 


substantially been affected by civil 
[§ 187] 3. Existence, 
and Effect of Statutes in General. 


dictions there are statutes providing for interven- 
tion and governing the remedy,®® even in some ju- 
risdictions in which the right to intervene exists in 
In some jurisdictions the 


the absence of statute. 
statute does not abolish the remedy 


existed,” nor does it prevent intervention in all cases 


NYS 420. | 
Pa.—Dent v. Ross, 35 Pa. 337. 
R. I.—Massachusetts L. & T. Co. v. 
Brown, 17 R. I. 568, 23 A 761. 
Tex.—Whitman v. Willis, 51 Tex. 
421; O’Brien v. Taylor First State 
Bank, etc., Co., (Civ. A.) 2839 SW 715. 
Wash.—State v. Spokane County 
Superior Ct., 91 Wash. 40, 157 P 28. 
See Frink v. King, 4 Ill. 144 (it is 
improper to permit a person to come 
in and defend, as owner, in an at- 
tachment proceeding where another 
person has already appeared as own- 


er). 

93. See Equity §§ 335, 342; and 
cases supra note 92. 

94. Massachusetts Bonding, etc., 


Co. v. Novotny, 200 Iowa 227, 202 NW 
588; Hyman y.. Cameron, 46 Miss. 
725; Whitman v: Willis, 51 Tex. 421. 

95. Cal.—In re Ghio, 157 Cal. 552, 
108 P 516, 1837 AmSR 145, 37 LRANS 
549 [aff 223 U. S. 317, 32 SCt 207, 56 
L. ed. 453]. 

Ida.—Potlatch Lumber Co. v. Run- 
kel, 16 Ida. 192, 101 P 396, 23 LRANS 
536, 18 AnnCas 591. 

Iowa.—Massachusetts Bonding, etc., 
Co. -v. Novotny, 200 Iowa 227, 202 
NW 588. 

Miss.—Hyman v. Cameron, 46 Miss. 
725. 

Mo.—Zeitinger v. Hargadine-Mc- 
Kittrick Dry Goods Co., 298 Mo. 461, 
250 SW 913. 

Tex.—Whitman v. Willis, 51 Tex. 
421; O’Brien v. Taylor First State 
Bank, etc., Co., (Civ. A.) 239 SW 715. 

{a] “It is the progeny of the civil 
law, and has come into Texas from 
that source, and become a part of 
our judicial system.” O’Brien v. Tay- 
lor First State Bank, etc., Co., (Tex. 
Civ. A.) 239 SW’ 715, 716. 

[b] Source for ecclesiastical courts. 
—‘‘From this source [civil law] it 
probably descended to the Ecclesias- 


tical Courts of England.” Whitman 
v. Willis, 51 Tex. 421, 425. 

96. Cal.—Chase v. Evoy, 58 Cal. 
348 


Colo.—Fischer v. Hanna, 8 Colo. A. 
471, 47 P 308. 

Ind.—Van Der Veer v. Union Trust 
Co., 73 Ind. A. 336, 126 NE 388. 

Iowa.—Massachusetts Bonding, 
ete., Co. v. Novotny, 200 Iowa 227, 
202 NW 588. 

Ky.—Vanmeter v. Fidelity Trust, 
ete., Co., 107 Ky. 108, 53 SW 10, 21 
KyL 744. 

Nebr.—Parker v. Grand Island, 115 
Nebr. 892, 215 NW 127. 

See also cases supra note 92. 

Existence, construction, operation, 
and effect of statutes in general see 

infra § 187. 

: 97. Stieff v. Bailey, 27 Del. 508, 89 
A 3866; Webster v. Beckman, 162 
Minn. 132, 202 NW 482; Smith v. St. 
Paul, 65 Minn. 295, 68 NW 32; Dil- 
lard v. Security Nat. Bank, 112 Okl. 
8, 239 P 613;. Sizemore v. Dill, 93 Okl. 
176, 220 P 352., See Massachusetts 
Bonding, etc., ‘Go. v. Novotny, 200 
Iowa 227, 202 NW 588 (where the 
cases are considered); Gibson v. Fer- 


| 
« 


Therefore in com- 
mon-law jurisdictions intervention is usually regard- 
ed as of purely statutory origin;°*® but to a certain 
extent the remedy has been developed independently 


Construction, 


PARTIES 


it 1s apparent- 


including, nat- 


law practices.®® 
Operation, 
In most juris- 
visions ;° 


as it previously 


rell, 77 Kan. 454, 94 P 783 (where, 
however, while language upholding 
the right to intervene was general, 
the suit was of an equitable nature). 
But see Steele v. Taylor, 1 Minn. 274 
(where the right to intervene in an 
equitable proceeding was denied in 
the absence of consent by plaintiff). 

“But compulsory interpleading and 
voluntary intervention in an action 
originally between other parties were 
always known and recognized as an- 
cillary remedies by means of which 
courts were enabled more convenient- 
ly and perfectly to adjudicate upon 
the ultimate rights of the parties in 
the subject-matter involved in the 
litigation, and thus award full and 
final relief in the further judicial 
proceedings to which these remedies 
were auxiliary.” Smith v. St. Paul, 
65 Minn. 295, 296, 68 NW 32 

[a] In Alabama (1) the view has 
been expressed that the right of in- 
tervention is a common-law remedy, 
although equitable in nature, and 
that the statutes on the subject are 
cumulative. Awbrey v. Estes, 216 
Ala. 66, 112 S 529. (2) In an earlier 
case the court said: “There is no 
statute or rule of law known to us, 
which authorizes an outsider, not 
suing or being sued, to have himself 
made a party to a suit at law with- 
out the adversary party’s consent, 
save in an ejectment or other suit 
for the possession of land.’’. Ex p. 
Proskauer, 59 Ala, 194, 195. 

[b] In Georgia (1) it has been 
Jaid down as the general rule at com- 
mon law that persons who are not 
parties to an action cannot intervene 
therein. Potts v. Wilson, 158 Ga. 316, 
123 SE 294; Tanner v. American Nat. 
Bank, 145 Ga. 512, 89 SE 515; Pope 
v. Lee, 138 Ga. 536, 75 SE 6382. See 
Delaney v. Sheehan, 138 Ga. 510, 75 
SE 632 (right to intervene in action 
at law to set up adverse equitable 
claim denied); Armour Car Lines v. 
Summerour, 5 Ga. A. 619, 622, 63 SE 
667 (where the court said: ‘In this 
State intervention is a proceeding 
equitable in nature, and generally di- 
rected to a specific tangible subject- 
matter, or res, in custodia legis’). (2) 
However, it has been stated, as an ex- 
ception to this general rule, that in- 
tervention may be permissible where 
the intervener sets up some right 
that would be directly affected by the 
judgment. Potts v. Wilson, supra; 
Tanner v. American Nat. Bank, supra. 
See Reid v. Eubanks, 37 Ga. A. 795, 
142 SE 175 (where it was held that 
the trial court should have permitted 
applicant to intervene). 

[ec] In New Hampshire any per- 
son who can satisfy the court that he 
has any rights involved in the trial 
of a case may be admitted to prose- 
cute or defend the action. Parsons v. 
Fureka Powder Works, 48 N. H. 66; 
Carlton v. Patterson, 29 N. H. 580. 

Intervention in equity see Equity §§ 
337-349. 

98. Pool v. Sanford, 52 Tex. 621; 
Whitman v. Willis, 51° Tex: -421; 


which are not within the statutory terms.? 
the general rule* the view is usually taken that 
a statute providing for intervention should be lib- 
erally construed to effect its purpose,? 
must be substantially followed.® 
risdictions the view has been taken that the provi- 
sions as to procedure in intervention must be strict- 
ly and literally followed. 

[§ 188] 4. Power To Permit in General.*® 
general rule the authority of a court to permit in- 
tervention is founded upon express statutory pro-- 
but in some jurisdictions it has been im- 
plied from a provision that the court must require 
parties to be joined without whom a complete deter- 
mination of the controversy cannot be had,?° from a. 
provision which gives the court discretion to add 
parties,'t and also, it seems, from a provision as 


[47 C. J.] 95: 
Under: 


although it. 
But in some ju- 


As a. 


Smalley v. Taylor, 33 Tex. 668; 
v. McNeill, 2 Tex. 428. 

[a] Discussion of source and de- 
velopment.—'‘'We have no_ statute 
providing for the right of interven- 
tion, but our practice on this subject, 
as said in Whitman vy. Willis, 51 Tex. 
421, is probably derived through the 
Ecclesiastical Courts of England and 
the modifications of the civil law as: 
found in the State of Louisiana.’ 
Pool v. Sanford, 52 Tex. 621, 633. 

Diffusion of civil law in general. 
see Modern Civil Law §§ 3, 

99. See statutory provisions. 

[a] Source of statutes.—The stat- 
utes in many of the middle and west- 
ern states authorizing intervention 
are based on that of Louisiana. Pot- 
latch Lumber Co. v. Runkel, 16 Ida. 
192, LOL BO 396, 23 \ LRANS) 5367 213 
AnnCas 591. 

Necessity for statute ins general” 
see supra § 186. 

Right to intervene in general see 
infra § 190. 

1. See statutory provisions; and 
Tyree v. Navarro County Road Dist. 
No. 5, (Tex. Civ. A.) 199 SW 644. 

Intervention in the absence of 
statute in general see supra § 186. 

2. Smith v. St. Paul, 65 Minn. 295, 
68 NW 32. 

3. Smith v. St. Paul, supra; Size-- 
more v. Dill, 93 Okl. 176; 220 P 352. 


Legg 


4 See Statutes [36 Cyc 1188]. 

5. U. S.—Fleischmann Constr. Co. 
v. U. S., 270 U. S. 349, 46 SCt 284, 70% 
L. ed. 624. 


Mich.—Detroit, etc., Bldg., etc., As- 
poet v. Oram, 200 Mich. 485, 167 NW 


Minn.—Faricy v. St. Paul Inv., ete., 
Soe.,4 210.5 Minn. °317, 125° INIWa 676s 
Walker v. Sanders, 103 Minn. 124, 
114 NW 649, 123 AmSR 276. 

Nebr. —Parker v. Grand Island, 115 
Nebr. 892, 215 NW 127; Webb v. ’Pat-- 
terson, 114 Nebr. 346, 207 NW 022. 


ete; .€o.,147, News, 21,213) P1045. 
Porto Rico.—Mari v. Mari, 26 Por- 
to Rico 603. 
Utah.—Houston Real Est. Inv. Co. 
v. Hechler, 44 Utah 64, 138 P 1159. 
Object or purpose of intervention 
in general see infra § 206. 
6. Parker v. Grand Island, 115 


Nebr. 892, 215 NW 127 
7. See infra § 209. 
8. Statutes giving right to inter- 


vene in general see supra § 187. 

9. See statutory provisions. 

10. Cambria Iron Co. v. Union 
Trust Co., 154 Ind. 291, 55 NE 745, 56 
NE 665, 48 LRA 41; Zaumbro v. Par- 
nin, 141 Ind. 430, 40 ‘NE 1085; Barner 
Me Bayless, 134 ‘Ind. 600, 33 NE 907, 
384 NE 502; Kirschbaum v. Hanover 
Mins? Coy "16 Ind. A. 606, 45 NE 1113. 

11. Dobson v. Southern R. Co.,-129- 
Ns (Gree289 40 Sin) 42 Bamforth v. 
Ihmsen, 28 Wyo. 282, 204 P 345, 205 
P 1004. See also Webster v. Beck- 
man, 162 Minn. 132, 134, 202 NW 482 
(where the court said: ‘Since the: 
court might have directed that addi- 
tional parties should be brought in,. 


‘ 
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to who may be defendants.!2 On the other hand 
it has been held that neither a statutory provision 
as to who may be made defendants,'* nor a provi- 
sion authorizing the court to bring in parties for the 
purpose of making a complete determination of the 
controversy,!* authorizes a ruling permitting inter- 
vention. In some jurisdictions the court is author- 
ized to permit intervention only when a full and 
complete determination cannot be had unless ap- 
plicant is made a party,!®° or when necessity 
requires the litigation of appheant’s rights in 
conjunction with those of the original parties.'® 

[§ 189] 5. Necessity of Intervention.17 Ordina- 
rily a person who has the right to intervene is under 
no obligation, nor can he be compelled, to do so.1® 
However, there is authority for the view that if 
the rights of a person entitled to intervene should be 
affected by his failure to intervene after notice of 
the proceedings, he must bear the consequence,?® 
although the mere fact that a person has notice of a 
pending action concerning a subject matter in which 
he is interested will not require him to intervene un- 
der penalty of otherwise being bound by the judg- 
ment therein, unless he is in privity with a party 
or bound to indemnify him.”° 
under code or other applicable statutory provisions, 
a person may become a party to a pending action 
only by intervention or by an order of court,?+ and 
a person who does not comply with such provisions 
does not become a party.” Moreover it has been 


As a general rule) 


PARTIES 


a 


[§§ 188-190 


stated in general terms that a stranger to an action 
can take no part therein except to intervene or to 
make an application to become a party thereto.?* 
Of course, where a person is already in cous there 
is no need to seek permission to intervene.** 

{§ 190] 6. Right or Privilege To Intervene?°—a. 
In General. Intervention is recognized as a proper 
proceeding in most jurisdictions,?° either by virtue 
of statute or otherwise,?* although it may not al- 
ways be claimed as an absolute right but is some- 
times subject to the exercise of the discretion of 
the court to which application is made.?5 In some 
jurisdictions, however, because no general statutory 
provision on the subject has been enacted,*°® the 
view is taken that in ordinary actions at law there is 
no right to intervene.*° In any event applicant 
must show the necessary interest®+ amd a compliance 
with appheable statutory provisions,** including pro- 
visions governing procedure to obtain intervention.?? 
Rules governing the admission of interveners must 
be strictly enforced and litigants duly protected.** 
The decision as to the right to intervene ordinarily 
does not turn on the question as to the merits of 


plaintiff’s ecase.*5 


* Right dependent on construction of statutory pro- 
visions.*® There is authority for the view that the 
right to intervene is not given by a statute author- 
izing the court to bring in parties for the purpose 
of making a complete determination of the contro- 
versy,°* by a statute as to who may be made defend- 


there is no reason why they should 26. U. S.—Bowen v. Needles Nat. agreed that certain parties might in- 
not be allowed to come in volunta-| Bank, 76 Fed. 176 (California stat-|tervene. Lee v. Hickson, 40 Tex. Civ. 
seule) a ute). A. 632, 91 SW 636. 

12. Valle v: Cerre, 36 Mo. 575, 88 Conn.—Hamilton v. Lamphear, 54 [ad] The fact that the pleading of 
AmD 161; State v. Hudson, 86 Mo. A.| Conn. 237, 7 A 19. original plaintiff is subject to demur- 
(Oil La.—Zacharie v. Blandin, 4 La. 154. | rer is not sufficient to prevent inter- 

Right to intervene under such pro- Okl.—Jones v. Security State Bank, } vention by a person who seeks to 
vision see infra § 190. L220 10k 234) 25 P65: come in as a plaintiff. Bamforth v. 

13. Pillot y. Pillot, 22 Porto Rico Tex.—Graves v. Hall, 27 Tex.’148; | Inmsen, 28 Wyo. 282, 204 P 345, 205 
444, Eccles v. Hill, 13 Tex. 65; Chandler} P 1004. 

14. Pillot v. Pillot, supra. v: Fulton} 10 Tex 2," 60) Amb 188; 27. See supra §§ 186, 187. 

15. Bossert v. Granary Creek Un-| Legg v. McNeill, 2 Tex. 428; Hanna v. 28. See infra § 207. 


ion Drain. Dist. No. 1, 307 Ill. 425, 138 
NE 726. 

16. Stieff v. Bailey, 27 Del. 508, 89 
A 366. 

17. Right to inrervene, poreencent 
on necessity see infra § 1 

18. Crawford v. Williaias, 149 Ga. 
126, 99 SE 378; Lannes v. Courege, 31 
La. Ann. 74; Hazard v. Mississippi 
Agricultural Bank, 11 Rob. (La.) 326; 
Le Blane v. Dashiell, 14 La. 274; Har- 
ris v. Tenney, 85 Tex. 254, 20 SW 82, 
34 AmSR 796; Bank of Washington 
v. Moore, (Tex. Commn. A.) 296 SW 
868; J. T. Grain Co. v. Harry Bros. 
Co., 57 Tex. Civ. A. 529, 122-SW 947. 
See also Bennett v. Kiber, 76 Tex. 
385, 13 SW 220 (where the appellate 
court upheld the action of the trial 
court in refusing to compel an execu- 
tor to intervene in a proceeding by 
devisees under the will who sought 
to have the executor intervene). 

[a] Person not a party is under 
no duty to anticipate fraudulent acts 
of parties or fraudulent end of suit, 
and thus be bound to _ intervene. 
Crawford v. Williams, 149 Ga. 126, 
99 SE 378. 

19. Hazard v. Bae Agricul- 
tural Bank, 11 Rob. (La.) 326. 

20. See Judgments § 1410. 

21. See statutory provisions. 

22. Stockton Bldg., etc., Assoc. v. 
Chalmers) 75" Cale 3382;- 17 (PRP 229; -7 
AmSR 173. 

Greenwood v. Burt, 162 Minn. 
247, 202 NW 489; State v. Tri-State 

., ete., Co., 146 Minn. 247, 178 NW 
603; Hunt. v. O’Leary, 78 Minn. 281, 
80 NW 1120. 

24. Wilde v. Oregon Trust, 
Bank, 59 Orr 551) 117 P8007. 

25. Waiver of objection to inter- 
vention see infra § 453. 


Stuer, 


Drennan, 2 Tex. Unrep. Cas. 536. 

Wyo.—Bamforth v. Ihmsen, 
Wyo. 282, 204 P 345, 205 P 1004. 

Que.—Trahan v. Painchaud, 53 Que. 
Super. 445. 

See also cases infra §§ 190-208 
passim. y 

““‘The principle of the law of in- 
tervention is, that if any third person 
consider that his interest will be af- 
fected by a cause which is depending, 
he is not bound to leave the care of 
his interest to either of the litigants, 
but has a right to intervene or be 
made a party to the cause, and to take 
on himself the defense of his own 
rights, provided he does not disturb 
the order of the proceedings.’ (2 
Chit. Gen. Prac., 492, and authorities 
cited in notes).’’ Whitman v. Willis, 
51 Tex. 421, 424. 

[a] Property or fund in hands of 
receiver.—It has been stated that the 
fact that the property or fund to 
which an intervener sets up a claim 
has been placed in the hands of a re- 
ceiver, if it has any effect, will be to 
strengthen the right to intervene. 
Graves v. Hall, 27 Tex. 148. 

[b] The fact that jurisdiction in 
an action has heen acquired by at- 
tachment does not prevent an inter- 
vention by a person as plaintiff, al- 
though defendant ‘is a nonresident, 
where there is a statute providing 
that no change of parties made by 
any court order shall impair any pre- 
vious attachment and where the at- 
tachment inures to the benefit of all 
parties who obtain «judgment. Ham- 
Hyon v. Lamphear, 54 Conn. 237, 7 A 


{el Gonsent of plaintiff.—Permis- 
sion to intervene was properly grant- 
ed where plaintiff in open court 
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29. Necessity for, and operation 
of, statute in general see supra §§ 
186, 187. 

30. Armour Car Lines v. Summer- 
our, 5 Ga. A. 619, 63 SE 667. See al- 
so supra § 186 text and note 97 [b]. 

31. Necessity and sufficiency of 
incercee in general ‘see infra §§ 194, 

32. Existence, construction, and 
operation of statutes in general see 
supra § 187. 

33. Proceedings 
see infra §§ 209-218 

34. O’Brien v. Taylor First State 
Pam etc., Co:, (Texi/Civ: A.)239"5Siw 

35. Brown v. Bryan, 31 Iowa 556; 
Maas v. Sullivan, 124 Misc. 295, 207 
NYS 181 [aff 213 App. Div. 820 mem, 
208 NYS 895 mem]. 

[a] Imntervener hostile to plaintiff. 
—The fact that plaintiff's petition 
shows a good cause of action does not 
affect the right of a third person to 
intervene as defendant. Brown vy. 
Bryan, 31 Iowa 556. 

[b] Intervener hostile to defend- 
ant.—That there was complete de- 
fense against bondholders who sued 
on behalf of themselves and all other 
bondholders similarly situated did not 
deprive another bondholder, against 
whom such defense “did not operate, 
of the right to intervene as plaintiff. 
Maas v. Sullivan, 124 Mise. 295, 207 
NYS 181 [aff 313 App. Div. 820 
mem, 208 NYS 895 mem]. , 

36. Statutes authorizing courts to 
permit intervention in general see su- 
pra § 188. 
birt: Pillot v. Pillot, 22 Porto Rico 

Bringing in new parties in general 
see infra §§ 227-292. 


on applications 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 190-192] 


ants,*’ or by a statute permitting defendant to vouch 
into court one who is liable over to him.*® 

It has been stated 
in general terms that the right of a third person to 
intervene in an action at law in which he is not a 
party depends largely, if not entirely, upon the 


Right dependent on necessity. 


necessity for such intervention in 
intervener may protect his rights,*° 


risdictions it 1s not required that applicant shall be 
a necessary party in order to permit intervention.*! 
Where a person is already a party, his applica- 


ae Pillot v. Pillot, 22 Porto Rico | 

[a] In Missouri (1) there is no 
statute specifically dealing with in- 
tervention. Zeitinger v. Hargadine- 
MeKittrick Dry Goods Co., 298 Mo. 
461, 250 SW 913. (2) But interven- 
tion has been regarded in some cases 
as permissible under a statute as to 
who may be defendants. Valle v. 
Cerre, 36 Mo. 575, 88 AmD 161; State 
v. Hudson, 86 Mo. A. 501. See Green 
v. Conrad, 114 Mo. 651, 21 SW 839; 
State v. Allen, 124 Mo. A. 465, 103 
SW 1090. (3) In certain cases, how- 
ever, the view has been taken that 
such statute does not authorize a 
person to insist upon being made a 
party, but refers to the right of 


plaintiff to make persons defendants. 
State v. Chicago, ‘ete., R. Co., (A.) 


193 SW 932; Browning v. Hilig, 69 
Mo. A. 594; Kortjohn v. Seimers, 29 
Mo. A. 271. See Boyer v. Hamilton, 


21 Mo. A. 520 (where intervention by 
one claiming an interest in an as- 
signed fund, in an action by the as- 
signee to recover such fund, was 
characterized as “irregular’’). (4) 
Absolute right to intervene and dis- 
cretion of court in general see infra 


§ 207. 


Who may be defendants in general | 


see supra §§ 138-140. 

39. Armour Car Lines v. Summer- 
our, 5 Ga. A. 619, 63 SE 667. 

{a] Thus a person has no right to 
volunteer to become a_ defendant, 
where no notice has been given by de- 
fendant and plaintiff has not asked 
that such person be made a party de- 
fendant. Armour Car I.ines v. Sum- 
merour, 5 Ga. A. 619, 63 SE 667. 

Vouching in parties in general see 
infra § 272. 

40. Stieff v. Bailey, 27 Del. 508, 89 
A 366. 

41. See infra § 193. 

42. Amsterdam First Nat. Bank v.;+ 
Shuler, 89 Hun 303, 35 NYS 171 [rev 
on ground that person in question 
was not a party 153 N. Y. 163, 47 NE 
262, 60 AmSR 601]. 

43. U. S.—Bowen v. Needles Nat. 
Bank, 76 Fed. 176. 

Cal.—Kimball v. Richardson-Kim- 
ball ‘Co; 111 Cal. 386,43 BP 1111; Cof- 
fey v. Greenfield, 55 Cal. 382. 

Ida.—Potlatch Lumber Co. v. Run- 
kel, 16 Ida. 192, 101 P 396, 283 LRANS 
536, 18 AnnCas 591. 

Kan.—Ball v. Red Square Oil, etc., 
Gas Co., 113 Kan. 763, 216 P 422. 

Minn.—Faricy v. St. Paul Inv., etc., 
SoC ll Oe Minn (S11 925 INIW) 676: 
Walker v. Sanders, 103 Minn. 124, 114 
NW 649, 123 AmSR 276: Smith v. St. 
Paul, 65 Minn. 295, 68 NW 32: Lewis 
v. Harwood, 28 Minn. 428, 10 NW 586. 

Nev.—Rutherford v. Union Land, 
etc., Co., 47 Nev. 21, 213 P 1045. 

S. D.—Taylor v. Volga Bank, 9 S. D. 
572, 70 NW 834. 

Wash.—Muhlenberg vy. Tacoma, 25 
Wash. 36, 64 P 925. 

[a] Illustration.—The fact that a 
person who applies to intervene in an 
action against a municipality to re- 
cover compensation awarded for land 
taken in condemnation proceedings 
has a remedy against the municipal- 
ity does not affect the right of such 
person to intervene in the action for 
eompensation. Smith v. St. Paul, 65 
Minn. 295, 68 NW 32. 

44. See infra § 192. 


(47 C. J.—7] 
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¥ 


PARTIES 


order that the 
but in most ju- 


thorized.*® 


45. Consolidated Liquor Co. v. Sco- 
tello, 21 N. M. 485, 494, 155 P 1089. 

“As before seen, the intervener had 
two adequate remedies at law when 
the property upon which he had a 
landlord’s lien was attached. There 
was no controlling necessity for him 
to resort to the equitable powers of 
the court in the main case to protect 
his interests, and we do not think the 
principle under discussion is avail- 
able under the circumstances.” Con- 
solidated Liquor Co. v. Scotello, su- 
pra. 

46. Cross references: 
Intervention in particular 

suit, or proceeding: 
SAY: see Admiralty §§ 219- 
3: 
Appeal see Appeal and Error § 1002. 
SoA vipa see Attachment §§ 831— 
TO 
eee, see Bankruptcy §§ 60, 


action, 


Between stockholders and: 

Corporate officers see Corpora- 
tions § 1341. 

Corporation see Corporations § 
1341. 

Other stockholders see Corpora- 
tions § 1349. 

Third persons see Corporations 
§§ 1447, 1460-1463. 

By or against: 

Assignee for benefit of creditors 
see Assignments for Benefit of 
Creditors §§ 361, 362. 

Beneficial association see Bene- 
ficial Associations § 98. 

Corporation in general see Cor- 
porations § 2896. 

Executor or administrator see 
Executors and Administrators 
§ 2044. 

Firm or partners see Partnership 

Vie DAs 

Married persons see Husband and 

Wife §§ 737, 124 

Municipal corporation see Munic- 
ipal Corporations § 4683. 

Receiver see Receivers [34 Cyc 
434]. 


Taxpayer of municipality see 
Municipal Corporations § 4609 
Trustee: 
Acer! see Trusts [39 Cyc 
] 


In bankruptcy see Bankruptcy 
412. 


Certiorari see Certiorari § 123. 
Condemnation proceedings see Emi- 
nent Domain § 338. 
Creditors’ suits: 
In general see Creditors’ Suits §§ 
128-131. 
Against corporation see Corpora- 
tions § 3145 
Divorce pr oceedings see Divorce §§ 
236-238. 
Paes’ proceedings see Drains § 
5Aw 
Ejectment see Ejectment § 105. 


Equity in general see Equity §§ 
337-349. 

Execution see Executions §§ 504- 
549 

For: 


Accounting by guardian of: 

ere see Guardian and Ward 
S3( 
Insane person see Insane Per- 
sons § 423. 

Alienation of affections see Hus- 
band and Wife § 100. 

Annulment of marriage see Mar- 
riage § the 
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tion to intervene should not be granted.*? 
[§ 191] b. Existence of Other Remedies. 
narily a person who has otherwise a right to inter- 
vene may be permitted to do so, although he might 
amply protect his rights in some other way.** 
the view has been taken that the rule giving third 
persons a right to try in the principal action the 
title to property in the eustody of the law** is avail- 
able only where no other adequate remedy exists.*® 
[§ 192] c. Proceedings in Which Intervention Au- 
Under some statutes the right to inter- 


Ordi- 


But 


Intervention in particular action, 
suit, or proceeding:—Continued 
For:—Continued 
Appointment of: 


Administrator see Wxecutors 
ae Administrators §§ 147, 
2679. 


Guardian of infant see Guardi- 
an and Ward § 60. 
Receiver: 
In general see Receivers [34 
Cye 114-117]. 
Of corporation see Corpora- 
tions § 3189. 
Collision see Collision §§ 266, 267. 
Dissolution of corporation see 
Corporations §§ 3759, 3770. 
Distribution of estate of dece- 
dent see Executors and Admin- 
istrators § 1365. 
Establishment and enforcement 
of trust see Trusts [39 Cye 
608-616]. 
Infringement of patent see Pat- 
ents [30 Cye 1004]. 
Marshaling of assets see Mar- 
A oes: Assets and Securities § 


Recovery of possession by land- 
lord see Landlord and Tenant 
§§ 1784, 1828. 

Reformation of instrument see 
Reformation of Instruments 
[384 Cye 967-970]. 

Registration of title to land see 
Records [34 Cyc 602]. 

Sale of assets of decedent’s es- 
tate see Executors and Admin- 
istrators § 1493. 

Sale of land of decedent see Exec- 
utors and Administrators § 
1498. 

Salvage compensation see Sal- 
vage [35 Cyc 779]. 

Specific performance see Spe- 
cific Performance [36 Cye 758— 
771). 

Foreclosure of: 

Chattel mortgage 
Mortgages § 542. 

Corporate mortgage see Corpora- 
tions §§ 2741-2744. 

Mortgage on real property in 
general see Mortgages §§ 1585— 
1588. 

Railroad mortgage see Railroads 
[383 Cye 573]. 


see Chattel 


Vendor’s lien on real property 
see Vendor and Purchaser [39 
Cye 1863]. 

Garnishment see Garnishment §8§ 

585-589. 

Injunction: 
In general see Injunctions § 493. 
Against 


“Monopoly see Monopolies § 238. 
Nuisance see Nuisances § 396. 
Interpleader see Interpleader § 31. 
Involving beneficial association see 
Beneficial Associations § 98. 

Mandamus see Mandamus § 560. 

Partition see Partition §§ 284-289. 

Probate of will see Wills [40 Cyc 
1260]. 

Proceeding before referee on dis- 
puted claim against decedent’s 
estate see Mxecutors and Admin- 
istrators § 1102. 

Quo warranto see Quo Warranto [32 
Cyc 1447]. 
Replevin see Replevin [34 Cyc 

1462]. 

Sequestration see Sequestration [35 
Cyc 1415, 1416]. 
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vene is not limited to any particular kind or class 
of actions or proceedings, but is general;*7? and in 
some jurisdictions the right is not limited to cases 
falling strictly within the terms of the statute.*® 
Where, however, the right is derived from statute, 
as is the general rule,*® it may be exercised only 
in those cases which are within the scope of the stat- 
ute in case any limitations are imposed.°° 

Statutes affecting actions at law or suits in eq- 
Some statutes apply to both actions at law 
Other statutes have been 
construed as relating only to actions at law.°? 


uity.>? 
and suits in equity.®? 


Intervention in particular action, 
suit, or proceeding:—Continued 
Statutory dispossession proceeding 
me see Landlord and Tenant § 1828. 
oO: 

Contest: 

Mining claim see 
Minerals § 383. 

Will see Wills [40 Cye 1263]. 

Enforce: 

Claims against homestead see 
Homesteads § 244. 

Landiord’s lien see Landlord 
and Tenant § 1562. 

Lien arising out of working of 
mine see Mines and Minerals 
§ 881. 

Maritime lien 
Liens § 158. 

Mechanic’s lien see Mechanics’ 
Liens § 559. 

Mutual benefit policy or cer- 
tificate see Mutual Benefit 
Insurance § 231. 

Establish drain see Drains § 54. 

Protect homestead rights see 
Homesteads § 451. 

Quiet title: 

In general see Quieting Title 
[32 Cyc 1349]. 

To land formerly part of public 
lands see Public Lands [31 
Cyc 1065]. 

Set aside fraudulent conveyances 
see Fraudulent Conveyances § 
643. 

Vacate judgment see Judgments 
§§ 557-563. 

Trespass see Trespass [38 Cyc 

1073]. 


Mines and 


see Maritime 


Trespass to try title see Trespass 
to Try Title [38 Cyc 1208]. 
Introducing new parties in proceed- 
ings in probate courts in general 

see Courts § 430. 

Motion by or against person not a 
party to action see Motions and Or- 
ders § 27. 

47. Robinson v. Crescent City Mill, 
eten Co,,- 93 Cal. 316; 238 P9505 Zum- 
bro v. Parnin, 141 Ind. 430, 40 NE 
1085; Pottlitzer v. Citizens’ Trust Co., 
60 Ind. A. 55, 108 NE 36; Gorman vy. 
Gorman, 158 La. 274, 103 S 766; Rives 
v. Gulf Refining Co., 133 La. 178, 62 
S 623; State v. Capdeville, 122 La. 
48° S 126; State v. Pilsbury, 31 
La. Ann. 1; Boehn vy. Long, 43 N. D. 
1, 172 NW 862. 

48. Smith v. St. Paul, 65 Minn. 
295, 68 NW 32. See Gibson v. Ferrell, 
77 Kan. 454, 94 P 783 (where, how- 
ever, while language upholding the 
right to:intervene in cases not cov- 
ered by the statute was general, the 
suit was of an equitable nature). 


49. See supra § 186. 

50. Draper v. Pratt, 43 Misc. 406, 
89 NYS 356. 

[a] Where bill of interpleader 


would lie-—It has been held that a 
provision, that in actions for the re- 
covery of real or personal property 
third persons having an interest in 
the subject matter may be brought in 
as parties upon their own applica- 
tion, is intended only to extend the 
- power formerly possessed by courts 
of equity in this respect to the legal 
actions designated, and its applica- 
tion is confined to the class of cases 
in which a bill of interpleader would 
have accomplished the same end 


PARTIES 


action in which 


tervention in an 


Bran v. Gordon, 22 N. Y. Super. 


51. Intervention in equity in gen- 
eral see Equity §§ 337-349. 

52... Faricy.,.v.; St..Paul inv. ete, 
Soc., 210, Minn. 32!) 03:25) INW.6 76" 
Rosenberg vy. Salomon, 144 N. Y. 92, 
38 NE 982; Mulholland v. Reid, 165 
App. Div. 862, 150 NYS 784; Mon- 
tague v. Jewelers’, etc., Co., 44 App. 
Div. 224, 60 NYS 680; Graves El. Co. 
v. Masonic Temple Assoc., 85 Hun 
496, 38 NYS 362; Touhey Co., Inc. v. 
Shongo Constr. Co., Ine., 100 Misc. 
181, 165 NYS 420; Draper v. Pratt, 43 
Misc. 406, 89 NYS 356; Speak v. Ran- 
som, 2 Tenn. Ch. 210; Stretch v. 
Stretch, 2 Tenn. Ch...140. . But see 
Britton v. Bohde,85 Hun 449, 450, 32 
NYS 882 (where the court said: 
“This action is an action at law, and 
it is settled by authority that in such 
actions the plaintiff has the privilege 
of determining what parties he will 
proceed against, and that other par- 
ties cannot intrude themselves into 
the action against his will’’). ; 

53. Flournoy v. Bullock, 11 N. M. 
87, 66 P 647, 5) RA 453, Union 
Trust Co. v. Atchison, ete., R. Co., 8 
NM. 327; 4435 RP 70k 

54. Howell v. Mundy, 145 La. 291, 
82 S 274. But see State v. Rost, 49 
La. Ann. 1451, 22 S 421 (where, how- 
ever, applicant was permitted to ap- 
pear as amicus curie). 

55. Peo. v. County Bd. of Canvass- 
ers, 50 Hun 601, 2 NYS 561. 


56. Peo. v. Green, 1 Ida. 235. 

57. Peo. v. Green, supra. 

58. Pure Oil Co. v. Standard Oil 
Co., 2 F. (2d) 260; McKemy v. Su- 


preme Lodge A. O. U. W., 180 Fed. 
961, 104 CCA 117; Goodrich v. Wil- 
liamson, 10 Okl. 588, 63 P 974. 

[a] Reason for rule.—‘If a court 
of law can administer relief in this 
case, such relief is limited to the re- 
covery and collection of judgment. 
A court of law cannot distribute the 
fund among the various beneficiaries 
entitled thereto.” McKemy v. Su- 
preme Lodge A. O. U. W., 180 Fed. 
961, 966, 104 CCA 117. 

[b] In New York (1) Under a 
statute providing that, where a per- 
son not a party has an interest in 
the subject' of the action, or in real 
property the title to which may be 
affected by the judgment, and makes 
application to be made a party, the 
court must direct him to be brought 
in, intervention cannot be had in an 
action in which only a money judg- 
ment is sought, and in which the 
title to no specific or tangible per- 
sonal or’ real property is involved. 
Brooklyn Cooperage Co. v. A. Sher- 
man Lumber Co., 220 N. Y. 642, 115 
NE 715; Garrigues Co. v. Casualty 
Co. of America, 220 N. Y. 588, 115 NE 
1036; Bauer v. Dewey, 166 N. Y. 402, 
60 NE 30 [rev 56 App. Div. 67, 67 
NYS 262, and expl and lim Hilton 
Bridge Constr. Co. v. New York Cent., 
ete., R. Co., 145 N. Y. 390, 40 NE 86; 
Rosenberg v. Salomon, 144 N. Y. 92, 
38 NE 982]; Fankhauser v. Smith, 
223 App. Dive 35, 227 NYS 373; Op- 
penheimer v. New York, 149 App. Div. 
175, 183) NYS" 7438) Long, ov. Burke, 
105 App. Div. 457, 94 NYS 277; Hon- 
igbaum v. Jackson, 97 App. Div. 527, 


Special and summary proceedings. Th 
intervene in summary proceedings has been upheld.®* 
Some statutes do not include special proceedings.®® 

Civil or criminal proceedings. 
been construed as permitting intervention only in 
actions which are purely of a civil nature,°® and not 
in a proceeding regarded as quasi-criminal.*? 

Actions for recovery of money. According to 
some cases the right to intervene in an ordinary 


judgment only has been denied.°® 


The right to 


Some statutes have 


it is sought to recover a money 
In other cases in- 
action for a_money judgment has 


90 NYS 182; Westinghouse v. Wy- 
ckoff, 81 App. Div. 294, 81 NYS 49; 
Christman v. Thatcher, 48 Hun 446, 1 
NYS 451 [app dism 113 N. Y. 625 
mem, 20 NE 877 memy; Callanan v. 
Keeseville, etc., R. Co., 48 Mise. 476, 
95 NYS 513; —-Drape® v. Pratt, 43 
Mise. 406, 89 NYS 356; Ironwood v. 
Coffin, 39 Misc. 278, 79 NYS 502. See 
also Chapman v. Forbes, 123 N. Y. 
532, 26 NE 3 (where, however, a per- 
son, whose rights were discussed, had 
not made an application to inter- 
vene). But see Montague v. Jewel- 
ers,’ etce., Assoc., 44 App. Div. 224, 60 
NYS 680 (holding that the beneficiary 
of a life policy whose rights are sub- 
ject to a debt secured by the policy 
is interested in an action thereon by 
the creditor); Merchants’ Nat. Bank 
v. Hagemeyer, 4 App. Div. 52, 38 NYS 
626 (holding that a person is inter- 
ested in the subject of the action if 
a judgment obtained therein will be 
binding, either prima facie or con- 
clusively, upon him, and that under 
this rule the general assignee of the 
maker is interested in the subject of 
an action upon a note). (2) An ac- 
tion for damages is not within the 
purview of such statute. Callianan v. 
Keeseville, etc., R. Co., 48 Mise. 476, 
95 NYS 513. (3) As aXgeneral rule 
third persons are not allowed to in- 
tervene in an action at law upon a 
contract when they are not parties 
to and have no connection with it. 
Honegger v. Wettstein, 94 N. Y. 252, 
13 AbbNCas 393 [rev 47 N. Y. Super. 
125]. (4) Thus the right to inter- 
vene on the ground that a specific 
fund is involved may not be success- 
fully asserted, although defendant 
certified at the inception of the con- 
tract that money for payment by it 
under the contract was available and 
the complaint alleges that defendant 
has funds applicable to the contract. 
Oppenheimer v. New York, 149 App. 
Div. 172, 133 NYS 741. .(5) In an ac- 
tion at law to recover money alleged 
to be due from defendant to plaintiff, 
the fact that a third person is entitled 
to the money sued for gives such 
third person no right to intervene. 
Britton v. Bohde, 85 Hun 449, 32 
NYS 882. (6) A person who asserts an 
interest in commissions for negotiat- 
ing the sale of a corporation is not 
entitled to intervene in an action for 
commissions. Fankhauser v. Smith, 
223 App. {Dive 35, (2/20 SN Wi sw siises mee) 
But in an action on an assigned claim 
it has been held that a third person 
who claims to be the owner of the 
claim sued upon and that plaintiff is 
a mere pretender may become a party 
to the action and litigate the issue as 
to plaintiff's right to maintain the 
action. Bulova v. E. L. Barnett, Inc., 
194 App. Div. 418, 185 NYS 424 [rev 
182 NYS 808]. (8) Under an earlier 
statute of a similar*nature, limited 
to actions for the recovery of real or 
personal property, the view was tak- 
en that it did not apply where the 
action was on a contract, express or 
implied, for the recovery of money. 
Kelsey v. Murray, 18 AbbPr (N. Y.) 
294, 28 HowPr 243; Judd v. Young, 7 
Howkr »CNavy.) '793 

Right of creditor to intervene see 
infra § 202. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 192-193] 


been regarded as proper.®® 


is permissible.®° 
Specific property or res. 


not of convenience.°®? 


59. Alaska.—Ballaine v. Alaska 
Northern R. Co., 5 Alaska 694. 
Ark.—Gunnells.v. Latta, 86 Ark. 


SOA Ie SW" 273.0 

_Mich.—MeMillan v. Portsmouth Tp. 
School Dist. No. 2, 200 Mich. 280, 167 
NW 48. 

Minn.—McAllen v. Hodge, 92 Minn. 
68, 99 NW 424. 

Tex.—Jones v. Holliday, 11 Tex. 
412, 62 AmD 487; Chandler v. Ful- 
ton.) 20y Tex..72;) 60) AmDilsss. U.S; 
oka Co. v. Liner, (Civ. A.) 300 SW 

[a] Illustrations.—(1) In an ac- 
tion against an officer for money tak- 
en from a prisoner arrested for lar- 
ceny, a motion by defendant and the 
person claiming the money to make 
such person a party defendant was 
properly granted. Gunnells v. Latta, 
86) “Ark. 304, 111 SW 273. (2); The 
right of bondsman for a contractor to 
intervene in an action on the contract 
brought by the trustee in bankruptcy 
of the contractor was upheld on the 
theory that applicant had a direct 
financial interest in the outcome of 
the litigation. McMillan v. Ports- 
mouth Tp. School Dist. No. 2, 200 
Mich. 280, 167 NW 48. 

60. Cal.—Van Loben Sels v. Pro- 
ducers’ Fruit Co., 36 Cal. A. 201, 179 
P 403. 

Colo.—Morey v. Lett, 18 Colo. 128, 
31 P 857. ° 

Ind.—Kirshbaum v. Hanover F. Ins. 
Co., 16 Ind. A. 606, 45 NE 1113. 

: Iowa.—Taylor v. Adair, 22 Iowa 

79. 

Minn.—Faricy v. St. Paul Inv., etce., 
Soc., 110 Minn. 311, 125 NW 676. 

Okl.—Dillard v. Security Nat. Bank, 
112 Okl. 8, 239 P 613 (explaining and 
distinguishing Goodrich v. William- 
son, 10 Okl. 588, 617, 63 P 974). 

Tex.—Eccles v. Hill, 13 Tex. 65; 
Chesley v. Reinhardt, (Civ. A.) 300 
SW 973. 

{a] Tllustration.—(1) In an action 
by a lessor against a third person to 
recover money ona claim based on a 
provision in the lease that the pro- 
ceeds of all farm produce sold were 
to be paid directly to the lessor, of 
which provision defendant had no- 
tice, the lessee had a right to inter- 
vene and claim ownership of the mon- 
ey, the object of the above provision 
being only to secure payment of the 
rent. Van Loben Sels v. Producers’ 
Fruit Co., 36 Cal. A.i201, 179 P 408. 
(2) A person who aided a broker in 
selling real estate, upon an under- 
standing both with the broker and the 
owner that commissions were to be 
divided, was properly permitted to 
intervene in an action for the com- 
missions. Morey v. Lett, 18 Colo. 128, 
(3) In a brokers’ action 
against another broker for a share 
of profits on the resale of land pur- 
chased by defendant from plaintiffs’ 
principals, such principals were en- 
titled to intervene and claim such 
share of the profits. Brown v. Cash, 
165 Iowa 221, 145 NW 80. (4) Where 
an action was brought on a note giv- 
en for the hire, of certain slaves, a 
third party had a right to file a 
petition in intervention, alleging that 


$ 


Thus it has been held 
that intervention by a person who shows that he 
is the owner of, or has an interest in, the claim 
on which an action for a money judgment is brought 


According to some eases 
intervention is proper, even in the absence of stat- 
ute, where it is necessary to determine the title 
to property in the custody of the law,°? but the 
rule has been regarded as a rule of necessity, and 
Under some statutes the right 
to intervene to assert a property right in the res 
involved in the action has been recognized.°* 
over certain statutes are specifically applicable to 
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an T tout 


actions or proceedings for the recovery of real or 
personal property,** but other statutes are not lim- 
ited in their application to such actions or pro- 
ceedings.®® It seems that some statutes are limited 


in their application to a specific subject matter or 


tive.®® 


General. 


More- 


when such slaves were hired they 
belonged to petitioner. 
13 Tex. 65 

61. Consolidated Liquor Co. v. Sco- 
tello, 21 N. M. 485, 492, 155 P 1089. 
See Pure Oil Co. v. Standard Oil Co., 
2 F.(2d) 260 (where the court said 
that an intervener is without right 
to litigate issues with other parties in 
a suit, except where there is some 
claim to the ownership or lien upon 
property which is being administered 
in the jurisdiction where the case is 
pending). 

“There is a well-recognized prin- 
ciple that both courts of law and 
courts of equity have the inherent 
power to prevent abuses of their proc- 
esses by supplying a means, in the 
principal suit, of trying the title to 
property in the custody of the law.” 
Consolidated Liquor Co. v. Scotello, 
supra. 

Intervention in particular action, 
suit, or proceeding: 

Admiralty see Admiralty §§ 219-223. 
eA a ape see Attachment §§ 831- 
(Jd. 
Equity in general see Equity § 339. 
Execution see Executions §§ 504-549. 
ee eene see Garnishment §§ 585- 
589. 


Replevin see Replevin [34 Cyc 1426]. 
Sequestration see Sequestration [35 

Cyc 1415, 1416]. 

62. Consolidated Liquor Co. v. Sco- 
tello, 21 N. M. 485, 155 P 1089. 

63.. Faricy v. St.’ Paul Inv., 
Soc., 110 Minn. 311, 125 NW 676; 
Conniff v. Van Dusen, 57 Nebr. 
717 NW 348; Welborn v. Eskey, 25 
Nebr. 195, 40 NW 960; Holland v. 
Commercial Bank, 22 Nebr. 585, 36 
NW 112; Joaquin v. Herrera, 37 Phil- 
ippine 705. 

64. See statutory provisions. 

65. McAllen v. Hodge, 92 Minn. 68, 
99 NW 424. 

66. Armour Car Lines v. Sum- 
merour, 5 Ga. A. 619, 63 SE 667. 

67. Cross references: 
Intervention by particular person or 

entity: 

Assignee for creditors in general 
see Assignments for Benefit of 
Creditors § 361. 

Attorney to; 

Enforce lien see Attorney and 
Client §§ 408, 413, 414. 

Obtain compensation see Attor- 
ney and Client § 335. 

Cestui que trust in action affecting 
trust see Trusts [39 Cyc 457]. 

Claimant of property in particular 

action or proceeding: 
Attachment see Attachment §§ 
832-842. 
Ejectment see Ejectment § 105. 
Execution see Executions § 505. 
Replevin see Replevin [34 Cyc 
1426]. 
Sequestration see Sequestration 
[35 (Cyc W4tlby 14 1'6 7. 

Executor or administrator in gen- 
eral see Executors and Adminis- 
trators: § 2044. 

Foreign consul in respect of ad- 
ministration of decedent’s estate 


etc., 
Mc- 
49, 


see Ambassadors and Consuls 
§ 36; Executors and Administra- 
tors § 112. 


Eccles v. Hill,. 


res in the custody of the court or its representa- 


[§ 193] d. Persons Who May Intervene®’—(1) In 
In order that a person may intervene, he 
must bring himself within the provisions of the 
statute under which he applies,°® but, of course, it 
is proper to permit the intervention of an applicant 
who brings himself within such provisions provided 
all other requisites are present.®® 


A general provi- 


Intervention by particular person or 
entity :—Continued 

Guardian of infant see Guardian 
and Ward § 447. 

Heirs in proceeding for sale of 
decedent’s property see Wxecu- 
tors and Administrators § 1493. 

Indemnitor in action against sher- 
iff see Sheriffs and Constables [35 
Cye 1803]. 

Insurance company to enforce sub- 
rogation in action by insured 
against third person liable for 
loss see Fire Insurance § 636; 
Marine Insurance § 486. 

Married person: 

In general see Husband and Wife 

§§ 737, 1247. 

Married woman in suit or pro- 
ceeding to: 

Avoid transfer of, or encum- 
brance on, homestead see 
Homesteads § 335%. 

Enforce claims against home- 
Stead see Homesteads § 244. 

Municipal corporation see Munici- 
pal Corporations § 4683. 

Railroad bondholders in suit by 
trustee to foreclose mortgage see 
Railroads [33 Cyc 573]. 

Receiver in general see Receivers 
[84 Cye 430-433]. 

States see States [36 Cyc 921]. 

Stockholder in particular action or 

proceeding: 

in weenetat see Corporations § 


By or against corporation in 
general see Corporations §§ 
1447, 1460. 

For appointment of receiver see 
Corporations § 3189. 

To foreclose corporate mortgage: 
in peoeral see Corporations § 


Railroad mortgage see Rail- 
roads [383 Cyc 5738, 574]. 
Taxpayer in action by or against: 
Municipal corporations see Mu- 
nietpal Corporations §§ 4552, 


School district see Schools and 
School Districts [85 Cye 1051, 
1052). 

Third persons in actions involving: 

Assignments for benefit of credi- 
tors see Assignments for Bene- 
fit of Creditors § 362. 

Right of infant to conduct pro- 
ceedings after arriving at ma- 
jority see Infants §§ 329-3294, 

Trusts see Trusts [39 Cye 457]. 

Persons entitled to fund deposited in 
court see Deposits in Court §§ 
42-49, > 
68. Massachusetts Bonding, ete., 

Co. v. Novotny, 200 Iowa 227, 202 

NW 588; Bank of Commerce v. Tim- 

brell, 113 Iowa 713, 84 NW 519; Tou- 
hey Co., Inc. v. Shongo Constr. Co., 


Ine: 1005 Mises 94/81,.9 1652 NS) 64.20% 
Reynolds v. Ryan, 59 Okl. 120, 157 
P 933; Stebbens vy. Longhoffer, 44 


Okl. 84, 143 P 671; Urrutia v. Baco 


AAS Plantation Co., 26 Philippine 
69. Mercer County Bd. of Bduca- 


tion v. Allin, 134 Ky. 763, 121 SW 676; 

and cases passim infra §§ 194~—205. 
Discretion of court and absolute 

right to intervene see infra § 2Q7. 
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sion for the Hasaal coristruction of cot? pr AGGons 
has been applied to a provision as to who may in- 


tervene.?° 


Necessary or proper party. A person may inter- 

vene, although he is not a necessary party."? 
where applicant is neither a necessary nor a proper 
party, intervention is not permissible.7? 
Plaintiff cannot be 
compelled to accept as a defendant a person against 
whom no summons has been issued, and 
whom phaintiff may have no cause of action, merely 
because such person was served with process.*? 

[§ 194] (2) Interest’*—(a) In General. 
the statutes,*® and the rulings of the courts where 
the right to intervene exists notwithstanding the ab- 
sence of a statute,’®° a person may not intervene 
unless he has the required interest.77 


Effect of service of process. 


70. Webb v. Patterson, 114 Nebr. 
346, 207 NW 522. 

71. Mo.—Carter v. Mills, 30 Mo. 
432. -See Valle v. Cerre, 36 Mo. 575, 
585, 88 AmD 161 (where the court 
said: ‘These claimants were not nec- 
essary parties. . . We think it 
would have been very proper for the 
court to have allowed them to be made 
codefendants’’). 

N. Y.—Beck v. Staudt, 140 App. Div. 
481, 125 NYS 430; Haas v. Craighead, 
19 Hun 396. But see Lewisohn v. 
Anaconda Copper Min. Co., 29 App. 
Div. 552, 554, 51. NYS 1089 (where, in 
referring to Code Civ. Proc. § 452, 
the court said that this section “has 
been usually confined to parties whom 
it is necessary to bring in and who are 
interested in the subject of the ac- 
tion’); Kelsey v. Murray, 18 AbbPr 
294, 28 HowPr 243 (where under an 
earlier code provision the view was 
taken that third persons should not 
be permitted to intervene and be made 
parties to a pending suit, on their 
own application, unless their presence 
was necessary for an entire adjudi- 
cation of the questions between the 
original parties). 

Okl.—Jones v. Security State Bank, 
120 Okl. 231, 251 P 65. 

Tex._Jones v. Holliday, 11 Tex. 
412; 62 AmD 487: Zucht v. Jorrie, 
(Civ. A.) 294 SW 687. 

Utah.—Houston Real Est. Inv. Co. 
v. Hechler, 44 Utah 64, 138 P 1159. 

Wash.—Mountain Timber Co. v. 
New York Lumber Ins. Co., 99 Wash. 
JAS e169 es 5918 

72. Callanan v. Keeseville, etc., R. 
Co., 48 Misc. 476, 95 NYS 513; Wil- 
son v. Tyler Coffin Co., 28 Tex. Civ. 
A. 172, 66 SW 865; Price v. Hanson, 
60 Utah 29, 206 P 272. 

73. American Oilcloth Co. v. Slo- 
nov, 59 Misc. 218, 110 NYS 289. 

Method of intervening in general 
see infra § 210 

74. Cross references: 

Character and sufficiency of interest 

see infra § 195. 

Interest of particular individual see 

infra §§ 197-205. 

When interest acquired see infra § 

195. 

75. Necessity for, and effect of, 
statutes in general see supra §§ 186, 
187. 

76. Right under rulings of courts 
in general see supra § 186. 

77. Ark.—Haney v. Johnson, 132 
166, 200 SW 788; McCarthy v. Kirks- 
ley, 70 Ark. 444, 69 SW 53. 

Cal.—La Mesa Lemon Grove, ete., 
iin wDists v.. Halley, 195! Cal.739, (235 
P9939: 

Colo.—Stone v. Denver, ete., R. Co., 
73 (Colo. 328, 241 Pob32; 

Ga. Potts vy. Wilson, 158 Ga. 316, 
123 SE 294; Armour Car Lines v. 
Summerour, 5 Ga. A. 619, 63 SE 667. 

Ind.—Van der Veer v. Union Trust 
Co., 73 Ind. A. 336, 126 NE 38. 

Ind. T.—McAllaster v. Edgerton, 3 
Ind. T. 704, 64 SW 583. 


met.?8 


But 


against 


Under 


But interven: 


Iowa.—Howell v. Jackson, 192 Iowa 
70, 181 NW 788. 
Ky.—Fisher v. Hoover, 9 Ky. Op. 


425. 

La. Barrow, 24 La. | 
Ann. 171; Norris v. Ogden, 11 Mart. 
455. See Morris v. Cain, 35 La. Ann. 


759 (recognizing rule). 

Nebr.—Parker v. Grand Island, 115 
Nebr. 892, 215 NW 127; Welborn v. 
Eskey, 25 Nebr. 198, 40 NW 959. 

N. M.—Gomez v. Ulibarri, 24 N. M. 
562, ll Pa sive 

N. Y.—Goff v. O’Rourke, 123 App. 
Div. 918, 107 NYS 1041; Washing- 
ton Sav. Bank v. Fletcher, 55 App. 
Div. 580, 67 NYS 365; Touhey” Co., 
Ine. v. Shongo Constr. Co., Ine., 100 
Mise. 181, 165 NYS 420. 

Oh.—Hillier v. Stewart, 26 Oh. St. 
652; Boyer v. Maginnis, 10 Oh. Dec. 
(Reprint) 378, 20 CincLBul 471. 

Okl.—Stebbens y. Longhoffer, 44 
Okl. 84, 143 P 671. 

Philippine.—Urrutia v. Baco River 
Plantation Co., 26 Philippine 632. 

Porto Rico.—Morales y. Dessus, 27 
Porto Rico 482. 

S. D.—In re McClellan, 27 S. D. 
109, 129 NW 1037, AnnCas19138C 1029. 

Tex.—Burditt v. Glasscock, 25 Tex. 
Suppl. 45; Webb v. Smith, (Civ. A.) 
288 SW 624; Municipal Gas Co. v. 
Lone Star Gas Co., (Civ. A.) 259 SW 
684. 

Wash.—State v. Spokane County 
Super. Ct., 91 Wash. 40, 157 P 28. 

Que.—St. Jacques Tobacco Co. v. 
Landry, 28 Que. Pr. 267. 

See also cases infra § 195 passim. 

[a] Interest not shown.—(1) One 
claiming status as acknowledged nat- 
ural child is not entitled to intervene 
in an action by the representative of 
the estate of the alleged parent be- 
fore such status is established in au- 
thentic and valid manner, and the 
mere fact that proceedings for ac- 
knowledgment are pending is insuf- 
ficient. Morales v. Dessus, 27 Porto 
Rico 482. (2) The fact that reflec- 
tions may incidentally be cast on the 
manner in which a public officer per- 
forms his duties affords no legal 
grounds for permitting him to inter- 
vene in a controversy between other 
parties; Peowva briest, 3d IN: W300; 
73 NE 1100. (3) The petition of an 
intervener in an action for rent due 
upon a lease contract, in which he 
had no interest, setting up his ouster 
by the plaintiffs, and claiming the 
property, aS owner, was properly dis- 
missed. Limberg yv. Higginbotham, 11 
Colowmsl Gye heres: 

78. Alaska. —Ballaine v. Alaska 
Northern R. Co., 5 Alaska 694. 

Ida.—Union Trust, ete, Bank v. 
Idaho Smelting, etc., Co., 24 Ida. 735, 
135 P 822. 

Ind.—Cambria Iron Co. vy. Union 
Trust Co., 154 Ind. 291, 55 NE 745, 
56 NE 665, 48 LRA 41. 

Iowa. —Northern Gravel Co. v. Mus- 
catine North, ete, R. Co., 185 Iowa 
1259, 171 NW 787. 


[§§ 193-195 


‘ 


tion may properly be permitted where the required 
interest exists, and all other conditions have been 


[§ 195] (b) Character and Sufficiency. Under 
some statutes any person may intervene who has an 
interest in the matter in litigation, in the success 
of either of the parties, or an interest against both.”® 
Other statutes provide for intervention where one 
claims an interest in the litigation.®°® 
intervention where applicant has an interest or title 
which the judgment will affect.*? 
vide that a person may intervene if he has an in- 
terest in the subject of the action, in-real property, 
the title to which may be affected by the judgment, or 
in real property for injury to which the complaint 
demands relief.®? 
do not define specifically the interest wequired have 


Others permit 


Still others pro- 


Some statutory provisions which 


Ky.—Mercer County Bd. of Educa- 
tion v. Allin, 134 Ky. 763, 121 SW 676. 

La.—Rives v. Gulf Refining Co., 133 
La. 178, 62'S 623. 

N. J.—Joseph Marrone Contracting 
co v. Monahan, 88 N. J. L. 238, 95 A 
gant Y.—Haas v. Craighead, 19 Hun 

Okl.—Jones v. perry State Bank, 
120 Okl. 231, 251. P 

Porto Rico. ie v. Cordova 
Davila, 25 Porto Rico 627. 

Wash.—Muhlenberg v. Tacoma, 25 
Wash. 36, 64 P 925. 

Que.—Roessel vy. Perlo, 34 Que. K. 


B. 487; Boileau v. Larente, 28 Que. 
Priore 
[a] Interest shown.—(1) Persons 


claiming a real right to land which 
has been leased to defendant under an 
oil and gas lease may intervene in 
an action for the rent. Rives v. Gulf 
Refinine)\Co., 4133 Las 178, 62° S' 6235 
(2) In action on a notexfor rent: of 
land which belonged to another than 
plaintiff, refusal to permit the owner 
of the land to intervene was error, 
in view of Comp. St. (1921) § 7359, 
making occupant of land liable for 
rent to any person entitled thereto. 
Jones v. Security State Bank, 120 Okl. 
231, 251 P 65. (38) Application of one 
to be made a defendant in an action 
on an insurance policy, alleging that 
he is a stockholder in the company 
on whose property the policy was is- 
sued, that he paid for the insurance, 
and that the policy should have been 
made payable to him, but by mistake, 
and without his knowledge, was made 
payable to plaintiff, shows an inter- 
est entitling him to be made a de- 
fendant. Kirshbaum vy. Hanover F. 
Ins: (CozetG Indi Al 6063) 45 Nee 

Right as absolute see infra § 207. 

79. See statutory provisions. 

[a] Interest in the matter in liti- 
gation not shown.—Howell v. Jack- 
son, 192 Iowa 70, 181 NW 788; Mo- 
line, etc., Co. v. ‘Hamilton, 56 Nebr. 
132, 76 NW 455; Meyer v. Black, 4 
N. M. LO 06 620; Urrutia v. Baco. 
River Plantation Co., 26 Philippine 

[b] Interest in the matter in liti- 
gation shown.—Ballaine v. Alaska 
Northern R. Co., 5 Alaska 694; Pence 
v. Sweeney, 2 Tda. 914, 28 P 413: Or- 
cutt v. Woodard, 136 Iowa 412, 113. 
NW 848; Muhlenberg Vv. Tacoma, 25: 
Wash. 36, 64 P 925. 


80. See statutory provisions. 
81. See statutory provisions. 
82. See statutory provisions. 
[a] In New York (1) it has been 


stated that there is not an interest 
in the subject of the action when 
no judgment that the court can give 
can in any way affect the applicant’s 
claim against defendant, and where 
a complete determination of the con- 
troversy between plaintiff and defend- 
ant can be had without first ascertain- 
ing or settling the rights of any other 
person. Chapman v..Forbes, 123 N. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 195] 


been construed as requiring an interest in the sub- 
ject matter of the suit which may be adversely af- 
interest in the controversy, 
in a statute, has been construed as meaning an in- 
terest in the subject of the action, that is, the subject 
As used in certain stat- 
utes the phrase “interested in the subject-matter” 
refers only to a case in which applicant shows an 
In some jurisdic- 
tions the view has been taken that, while a person 
may intervene who has an interest in the contro- 
versy,®*® he cannot intervene when he merely claims 


fected.8° An “ 


matter of the litigation.** 


interest in property sued for.*® 


Y. 532, 26 NE-3. (2) The mere fact 
that the applicant may be interested 
in or affected by the result of the 
action is not sufficient to permit in- 
tervention under the statute. Brook- 
lyn Cooperage Co. v. A. Sherman 
Lumber Co., 220 N. Y..642, 115 NH 
715. (3) But what may be regarded 
asa somewhat different view as to the 
right to intervene is evidenced by the 
statement to the effect that the words 
“an interest in the subject” mean a 
direct interest in the cause of action 
as pleaded, and which would put the 
intervener in a legal position to liti- 
gate a fact alleged in the complaint, 
without the establishment of which 
plaintiff could not recover. Bulova 
Rou tivata: Barrett inc.,7194 App. Div. 
418, 185 NYS 424. (4) It is not nec- 
essary that the intervener shall have 
rights in the subject matter of the 
action, or in the real estate that is 
to be affected by the judgment in 
the action, superior to those of plain- 
tiff. Mandel v. Guardian Holding Co., 
192 App. Div. 390, 182 NYS 686. (5) 
It is sufficient that the presence of 
the applicant is necessary for a com- 
plete determination of the contro- 
versy, or that he has an interest in 
real property the title to which may 
in any manner be affected by the judg- 
ment. Mandel v. Guardian Holding 
Co., supra. (6) An interest in the 
question involved in the action is 
not of itself sufficient. Russ v. Strat- 
ton, 8 Misc. 6, 28 NYS-392. (7) There 
follow cases in which an interest in 
the subject of the action has been 
shown (Washington Sav. Bank v. 
Fletcher, 55 App. Div. 580, 67 NYS 
365), (8) or not shown (Brooklyn 
Cooperage Co. v. A. Sherman Lumber 
Co., 220 Ni ¥. 642, 115 “NE 715; Dol- 
beer v. Stout, 139 N. Y. 486, 34 NE 
1102; Lewisohn v. Anaconda Copper 
Mine Cos 29 App. “Div. 652,.5l9 NYS 
1089; Touhey Co., Inc. v. Shongo 
Constr: ‘Co., 100 Mise. 181, 165 NYS 
420; Ironwood v. Coffin, 39 Misc. 278, 
79 “NYS 602;.'Russ’ v. Stratton; 8 
Misc. 6, 28 NYS-392). (9) Where no 
relief was asked against the appli- 
eants, and no judgment that could 
have been entered upon the complaint 


could have affected them or the title 
to property held by them, they were 
not entitled to intervene. Ironwood 


v. Coffin, supra. 

83. Van der Veer v. Union Trust 
Co., 73 Ind. A. 336, 126 NE 38. See 
Bossert v. Granary Creek Union 
Drain. Dist. No. 1, 307 Tl. 425, 138 
NE 726 (where, however, no statu- 
tory provision is referred to). 

[a] Required interest not shown. 
—vVan der Veer v. Union Trust Co., 
73 Ind. A. 336, 126 NE 38. 

[b] Required interest shown.— 
Woodruff Place v. Gorman, 179 Ind. 
1, 100 NE 296; Cambria Iron Co. v. 
Union eLrust) Col 154 Inds 1291; 55 
NE 745, 56 NE 665, 48 LRA 41; 
Kirshbaum v. Hanover F. Ins. Co., 
16 Ind. A. 606, 45 NE 1113. 

84. Sidney Tel. Co. v. Farmers Tel. 
Co., 11 OhNPNS 424. 

[a] Interest in the controversy, 
adverse to plaintiff, not shown.—Hil- 
lier v. Stewart, 26 Oh. St. 652; Sidney 
Tel. Co. v. Farmers Tel. Co., 11 Oh 
NPNS 424. 

85. Speak v’ Ransom, 2 Tenn. Ch. 
aie: Stretch v, Stretch, 2 Tenn. Ch. 
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controversy.°? 


” as used 


86. Asheville Div. No. 15 S. O. T. 
v. Aston, 92 N. C. 588; Keathly v. 
Branch, 84 N. C. 202; Wade v. San- 
ders, 70 IN..Cs 27:7. 

87. Keathly v. Branch, 84 N. C. 
202; Wade v. Sanders, 70 N. C. 277. 

[a] Thus a claimant under an- 
other of title to land in dispute be- 
tween the parties to a suit could not 
intervene. Asheville Div. No. 15 S. 
OL. ve Aston, 92 IN. C2588: 

88. See cases infra this note. 

[a] In Minnesota (1) the general 
rule as set forth in the next follow- 
ing text has been stated or recognized. 
Steenerson v. Great Northern R. Co., 
60 Minn. 461, 62 NW 826; Dennis v. 
Spencer, 51 Minn. 259, 53 NW 681, 
38 AmSR 499; Lewis v. Harwood, 28 
Minn. 428, 10 NW 586; Bennett v. 
Whitcomb, 25 Minn. 148. (2) But in 
a later case the court took the posi- 
tion that while a person is entitled 
to intervene when he would neces- 
sarily gain or lose by the direct legal 
effect of the judgment if he became 
a party to the action, the right to in- 
tervene is not restricted to cases in 
which the intervener would gain or 
lose by the direct effect of the judg- 
ment if he were not made a party. 
Haricy- Vv. St. “Paul inv... "ete: eSoci, 
110 Minn. 311, 125 NW 676 (where 
the court considered a statute provid- 
ing that any person having such an 
interest in the matter in litigation be- 
tween others that he may either gain 
or lose by the direct legal effect of the 
judgment therein may intervene). 

[b] In Nebraska (1) the view has 
been taken that the statute does not 
require that there shall be a direct 
interest. State v. Farmers’ State 
Bank, 103 Nebr. 194, 170 NW 901. 
(2) In earlier cases, however, the gen- 
eral rule stated in the next following 
text has been laid down. Latham v. 
Rey Co.,/ £00 sNebr. 17:3; 

: Danker v. Jacobs, 79 
. 485, 112 NW 579; Kansas, ‘ete., 
R. Co. v. Fitzgerald, 33 Nebr. 137, 49 
NW 1100. See Omaha South R. Co. 
v. Beeson, 36 Nebr. 361, 54 NW 557 
(holding that a mere contingent lia- 
bility to answer over to defendant, 
without any privity with plaintiff, 
was not sufficient to warrant inter- 
vention). 

[c] In Nevada (1) the rule has 
been laid down as set forth in the 
next following text. State v. Wright, 
10 Nev. 167; Harlan v. Eureka Min. 
Co.,. 10 Nev. 92: (2). But in a subse- 
quent case the court said: ‘Without 
expressing any opinion as to our view 
of that case, [Harlan v. Eureka Min. 
Co., 10 Nev. 92] we content ourselves 
with saying that, since no one loses 
or gains by a judgment or decree, in 
the strict sense of the term, unless 
he is a party or in privity with one 
who is, to rigidly enforce the rule 
adopted in Harlan vy. Eureka Mining 
Company, would necessarily preclude 
any one from intervening in an action 
or suit, except privies. Such cannot 
be said to have been the intention of 
the legislature in adopting the stat- 
ute authorizing intervention.’ Ru- 
therford v. Union Land, ete., Co., 47 
Nev. 21, 32, 213 P 1045. 

{[d] In New Hampshire the gen- 
eral rule has been stated that the in- 
terest is sufficient if the intervener 
ean satisfy the court that he has any 
rights involved in the trial of a case. 
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an interest in the thing which is the subject of the 
While in some cases a view more 
favorable to the right to intervene has been taken,**® 
the rule frequently stated is that the right or in- 
terest which will authorize a third person to inter- 
vene must be of such a direct and immediate char- 
acter that the intervener will either gain or lose 
by the direct legal operation of the judgment.*® 
it has been stated specifically or in substance that 
the interest is not sufficient if it is indirect and 
eontingent,®° indirect and remote,®+ indirect, re- 
mote, and conjectural,®? consequential,®* or col- 


So 


Parsons v. Eureka Powder Works, 
48 N. H. 66. 

89. U. S.+Clarke v. Eureka Coun- 
ty Bank, 116 Fed. 534. 

Cal.—La Mesa Lemon Grove, etc., 
Irr. Dist. v. Halley, 195 Cal. 739, 235 
P 999; Elliott v. San Bernardino 
County Super. €t., 168 Cali 727, 145 

P 101; Horn v. Volcano Water Co., 13 
Cal. 62, 73 AmD 569; Drumhiller Vv. 
Wright, 64 Cal. A. 498, 222, P' 166. 

Colo.—Wood v. Denver City Water 
Works Co,, 20_Colo. 253, 38;P 239, 46 
AmSR 288; Henry v. Travelers’ Ins. 
Co., 16.'Colo:, 1793 26) Pi 318) (Curtis 
v. Lathrop, 12 Colo. 169, 20 P 250; 
Limberg v. Higginbotham, 11 Colo. 
316, 18 P 33; Nisbet v. Siegel-Cam- 
pion Live Stock Co., 21 Colo. A. 494, 
123 P 110 [writ of error dism 53 Colo. 
333, L25 P5247. 

Dak.—Gale vy. Frazier, 4 Dak. 196, 
30 NW 138 [aff 144 U. s. 509, 12 sct 
674, 36 L. ed. 521]. 

Ga.—Potts v. Wilson, 158 Ga. 316, 
123 SE 294. 

Ky.—Vanmeter v. Fidelity Trust, 
ete; Cos LOT vSy29108) “b3eSwWw plOneam 
KyL 744. 

N. D.—Dickson v. Dows, 11 N. D. 
407, 92 NW 798; Bray v. Booker, 6 
N. D. 526, 72 NW 933. 

Okl.—Carroll v. Carter First Nat. 

Bank, 132 Okl. 248, 270 P 81. 

S. D.—In re McClellan, 20s pS 
109, 129 NW 1037, AnnCas1913C ues 
McClure v. State Bindery Co., 3 S. 
362, 53 NW 428, 44 AmSR 799. 

Utah. —West Point Err. Co.wve. Mo= 
roni, ‘etc, “Irr-sDitch Cos, 249 Utah 
127, 46 P 762. 

Wash.—State v. Spokane County 
Super. 2Ct:,) Sl swash: S40. 15 esee Sis 
Coffman v. Spokane Chronicle Pub. 
Co., 65 Wash. 1, 117 P 596, AnnCas 
LIPS: —63'6: 

See Peo. v. Green, 1 Ida. 235, 240 
(where the right to intervene was de- 
nied on several grounds); Fernandez 
v. Avellanet, 16 Porto Rico 61 [quot 


Pomeroy Cal. Codes Civ. Proce. 
Annot. ]. 
[a] Action for libel.—Persons who 


afterward purchased with a covenant 
against encumbrances the property 
and franchise of a newspaper corpo- 
ration which had published a libelous 
article concerning plaintiff, but who 
did not assume any debts of the 
corporation, were not entitled to in- 
tervene as defendants in place of the 
corporation in an action for the libel 
on the ground that a judgment 
against it might become a charge 
upon the property transferred to 
them. Coffman vy. Spokane Chronicle 
Pub. Co., 65 Wash. 1, 117 P 596, Ann 
Casi913B 636. 

{b] Rights not affected.—A per- 
son who cannot be prejudiced or 
whose rights cannot be otherwise af- 
fected by a judgment in a particu- 
lar action cannot intervene. Reay 


v. Butler, 2 Cal. Unrep. Cas. 501, 7 
P669: 
90. Gomez v. Ulibarri, 24 N. M. 562, 


A Peon las Vegas First Nat. 
Bank v. Clark, ZN Ms a ody boi 
69, LRA1916C 633. 

91. Caldwell v. Guardian Trust Co., 
26°R>' (2a) 218. 


92. Grand Rapids v. Consumers’ 
reer Co., 216 Mich. 409, 185 NW 
93. La Mesa Lemon Grove, éte., 


Irr. Dist. v. Halley, 195 Cal. 739, 235 
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lateral.®4 


the intervention is sought.°§ 
Hostile or separate interest. 


which is the subject of litigation ;° 


that a person who has such a claim or lien has a 


sufficient interest. 
Pecuniary interest, 


P 999; Isaacs v. Jones, 121 Cal. 257, 
63° P’ 793, 11013 Russ v. Stratton, 8 
Misc. 6, 28 NYS 392. 

94. Matter of Heinze, 179 App. 
Div. 458, 165 NYS 1017 [app dism 222 
N. Y. 530 mem, 118 NE 1062 mem]. 

95. Sidney Tel. Co. v. Farmers Tel. 
Co., 11 OhNPNS 424. : 

96. U. S.—Caldwell v. Guardian 
TrustCo.s 126: Fs (2d)..218. 

Alaska,—Ballaine v. Alaska North- 
ern R. Co., 5 Alaska 694. 

Ariz.—Barnes v. Shattuck, 13 Ariz. 
338, 114 PP 952 faff 232, U.S. 117, 34 
SCt 276, 68 Li. ed. 530]. 

Colo.—Cache La Poudre Irr. Ditch 
Co. v. Hawley, 43 Colo. 32, 95 P 317; 
Henry v. Travelers’ Ins. Co., 16 Colo. 
AO eee Oi Ol oe 

Ida.—Pittock v. Buck, 15 Ida. 47, 
96 P 212. 

Iowa.—Johnson v. Johnson, 1382 
Iowa 457, 107 NW 802. 

Me.—W. H. Glover Co. v. Smith, 138 
A 770 (recognizing rule). 

Mich.—Detroit, ete, Bldg., etc., 
Assoc. vy. Oram, 200 Mich. 485, 167 
NW 50. 

Minn.—Faricy v. St. Paul Inv., etc., 
Soc; oll0) Minn.) 321, 125° NW. 6:76 
(statute); Walker v. Sanders, 103 
Minn. 124, 114 NW 649, 123 AmSR 276 
(statute). 

N. Y.—Peo. v. Albany, etc., R. Co., 
TutaiaNw) Nasemclos ers 

Porto Rico.—Orcasitas v. Somoza, 
27 Porto Rico 462. 

3. D.—Cole v. Schamber, 36 S. D. 
424, 155 NW 189. 

[a] Rule applied where in an ac- 
tion for a money judgment for bonds, 
defendant alleged that plaintiff had 
no interest in the bonds and was not 
the real party in interest, a third 
peneen who claimed ownership of the 
onds was properly allowed to inter- 
vene. Faricy v. St. Paul Inv., ete, 
Soc., 110 Minn. 311, 125 NW 676. 

{b] In the Philippines the general 
rule has been laid down that persons 
who claim the same right as plain- 
tiff and who are admitted by plain- 
tiff to have a like interest with him 
in the action will usually be allowed 
to come into the suit to assist plain- 
tiff in the litigation and to share the 
expense. Joaquin v. Herrera, 37 Phil- 


The word “interest,” as used in an inter- 
vention statute, means more than mere concern.?® 
Where the direct and immediate interest referred to 
above is shown, intervention is proper provided the 
other elements of the right or privilege exist.°® The 
intervener’s interest has been regarded as sufficient 
under certain code provisions where the facts on 
which he relies would constitute a good defense if 
the action had first been brought against him.°* The 
interest must be one as to which a determination 
may properly be made in the proceeding in which 


Under a statutory — 
provision that, when a complete determination of 

an action cannot be had without other parties, the 

court must have them joined as proper parties, the 

intervention as plaintiff of a person whose interests 

are hostile to plaintiff’s cannot be allowed,®® but 

in some jurisdictions the view has been taken that 

the intervener’s interest must be distinct and sepa- 

rate from that of the other parties.* 

Claim to, or lien upon, property or demand. It is 
sometimes stated or held that the interest required 
is that which is created by a claim to the demand 
or some part thereof, in the action or suit,? or a claim . 
to, or lien upon, the property or some part thereof 


According to some cases the 


PARTIES 


acter.” 


tervene.+? 


a 


it has been held 


[§ 195° 
interest need not necessarily be of a pecuniary char- — 


Private right or interest. The interest under some 
statutes must be of a private nature; 
person can intervene only for the enforcement or 
protection of some private right, or the prevention 
or redress of some private wrong.°® 

A moral interest is not of itself sufficient.” 

Extent of interest. 
specify how great the interest shall be, the extent 
of the interest is apparently not material.® 
other hand it has been stated that the interest 
should be of a substantial nature.® 

Liberal or strict construction of statutes. 
termining what interest, is sufficient, the applicable 
statute should be liberally construed in favor of ap- 
plicant,!® but such a statute must be,substantially 
followed,!? and the applicant for mtexvention must 
bring himself within its provisions.+? 

When interest acquired. 
tervener’s interest was acquired after the commence- 
ment of the action is not fatal to the right to in- 


that is, a 


Where the statute does not 


In de- 


The fact that the in- 


In Louisiana, under the statute making an in- 
terest in the success of either of the parties suffi- 
cient,!* the view has been taken that the interest 
must be a direct one by which the intervener is to 
obtain immediate gain, or suffer loss, by the judg- 


ment which may be rendered between the original 


ippine 705. 

97. Orcasitas v. Somoza, 27 Porto 
Rico 462. 

98. La Mesa Lemon Grove, etc., 
Irr. Dist.cv. Halley, 195 Cal. 739, 235 
P 999: Isaacs v. Jones,'121 Cal. 257, 
53) Bi 935i Owe 

99. Union Trust Co. v. Boker, 26 
Misc. 85, 56 NYS 550. 

1. Warner-Quinlan Asphalt Co. v. 
Montreal, 25 Que. K. B. 147. 

2. See cases infra note 3. 

3. Clarke v. Eureka County Bank, 
116 Fed. 534 (Nevada statute); Stich 
v. Dickinson, 38 Cal. 608; Horn v. 
Volcano Water Co., 13 Cal. 62, 73 AmD 
569; Latham vy. Chicago, ete., R. Co., 
100 Nebr. 178, 158 NW 923; Kansas, 
etc., R. Co. v. Fitzgerald, 33 Nebr. 
137, 49 NW 1100; Yetzer v. Young, 3 
S. D. 268, 52 NW 1054. But see Spey- 
er v. Ihmels, 21 Cal. 280, 81 AmD 
157 (where intervention was upheld 
in a case in which the intervener did 
not have a claim to, or lien upon, 
property which was the direct sub- 
ject of litigation, but did have a lien 
upon property which was held sub- 
jéct to the result of the litigation and 
paren might be lost to the interven- 
er). 

4. Detroit, etc., Bldg., etc., Assoc. 
v. Orom, 200 Mich. 485, 167 NW 50; 
Faricy v. St. Paul Inv., ete., Soc., 110 
Minn. 811, 125 NW 676. 

5. McAllen v. Hodge, 92 Minn, 68, 
99 NW 424, 

6. Conley v. Zerber, 74 Iowa 699, 
39 IN Wis 13% 

7 Munoz v. Sepfilveda, 26 Porto 
Rico 61. 

8. Dennis v. Kolm, 131 Cal. 91, 63 
P 141; Coffey v. Greenfield, 55 Cal. 
382; Muhlenberg v. Tacoma, 25 Wash. 
36, 64 P 925. 

9. Gomez v. Ulibarri, 24 N. M. 562, 


174 P 737; Las Vegas First Nat. Bank, 


v. Clark, 21. No ©. 151) 1538) 2) 69) DRA 
1916C 633; Watkins v. Citizens’ Nat. 
Pee 53 Tex. Civ. A. 487,, 115 SW 

4. 

10. Faricy v. St. Paul. Inv., etce., 
Soc., 110 Minn. 311, 125 NW 676; Par- 
ker v. Grand Island, 115 Nebr. 892, 
215 NW 127; Rutherford v. Union 
Land,; ete., Co.,, 47 Nev... 21, :213)-P 
1045; Mari v. Mari, 26 Porto Rico 


parties,!® and must be closely connected with the 


603. 

Construction of statute as to in- 
rer ention in general see supra § 

11.) Parker v. Grand Island, 115 
Nebr. 892, 215 NW 127.8 

12. Parker v. Grand Island, su- 
pra. 

13. Walker v. Sanders, 103 Minn. 
124, 114 NW.649, 123 AmSR 276. But 
see Lampton v. Lewis, 1 KyL 66, 10 
Ky. Op. 622. 

[a] In New York (1) the statute 
does not limit the right to be made 
a party to the action to one having 
an interest at the time of the com- 
mencement of the action, but it seems 
to be sufficient if such a person has 
an interest in the subject of the ac- 
tion at the time of the application to 
be made a party. Michaelis v. Towne, 
51 App. Div. 466, 64 NYS 751. (2) 
But in some cases the view has been 
taken that the applicant should have 
been a proper or necessary party at 
the time the action was brought. 
Coyne v. Yonkers, 57 Misc. 366, 109 
NYS 625; Callanan v. Keeseville, etc., 
R.. Co.,, 48 Mise. 4765-95 NYS 513 
Griswold v. Caldwell, 14 Misc. 299, 
85 NYS 1057, 25 NYCivProc 122. See 
Earle v. Hart, 20 Hun 75 (no abso- 
lute right to intervene). 

Intervention by assignee or pur- 
chaser see infra § 200. 

14. See statutory provision. 

[a] Interest in success of plaintiff 
held sufficient.—Boyd y. Heine, 41 
La. Ann. 398, 6 S 714. 

[b] Interest in success of defend- 
ant held sufficient.—Howell vy. Mun- 
ays, 245) Lary 291 S2msise 74s 

15. Gasquet v. Johnson, 1 La. 425. 
But see State v. Capdevielle, 122 La. 
615, 622, 48 S 126 (where the court 
said: “As the title which emanated 
from the intervener is indirectly the 
object of attack, we think it has suf- 
ficient interest to authorize it to ap- 
pear’’). 

{a] Interest insufficient.—A sure- 
ty who had suffered no loss at the 
time of filing intervention in an ac- 
tion by a materialman against a con- 
tractor who had completed the con- 
tract of a defaulting principal who 
was the principal of the intervener 


= Se PLE ES 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numher,. 
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§§ 195-196] 


object in dispute and founded on some right, claim, 
or lien, either conventional or legal.?® 

In Texas the interest must be one in the subject 
matter of the suit or litigation,’ that can be af- 
fected by the judgment or that makes it proper or 
necessary for applicant to appear to protect his 
rights;+® and a person who has such interest is 
ordinarily permitted to intervene.t® The view has 
been taken that “subject matter,” as here used, 
refers to the rights, wrongs, and remedies asserted 


by the parties to the action,?° and applicant’s in-. 


terest is not sufficient if such interest is merely in 
the “thing” involved.?! The interest should not be 
incidental or collateral,?? or contingent.?* 

[§ 196] (3) Relation of Intervener’s Claim or 
Contention to Original Action or Parties.** Under 
some statutes-a person cannot intervene to enforce 
against plaintiff a cause of action independent of 
that set up by plaintiff,?®> at least where it is not 
necessary for the intervener to become a party.?°® 
A similar rule has been applied or recognized in re- 
spect of the right of the intervener to set up an in- 
dependent cause of action against defendant,?7 or 
against both plaintiff and defendant.*® Moreover, 
the view has been taken that intervention should 


was without right or remedy. New 
Orleans Silica Brick Co. v. Thatcher, 


PARTIES 


goods in action on order.—In an ac- 
tion on an order for the delivery of 
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not be permitted where applicant’s claim or demand 
would result in the introduction of new issues*® or 
of an entirely new subject of litigation,?® or in a 
change in the nature of the action* or of the form 
of proceedings.®? Under some statutes the inter- 
vener may join with plaintiff in claiming the thing 
which plaintiff claims,?* or with defendant resist- 
ing plaintiff’s claim,** or may interpose a claim 
opposed both to plaintiff and to defendant.*® The 
view has been taken that in order to intervene ap- 
plicant should be entitled to the relief he seeks, in 
a separate action in the same court against the 
parties against whom relief is sought by interven- 
tion. <A statutory provision that the intervener 
may institute a demand incidental to the main ac- 
tion’? has been construed as permitting the inter- 
position of a demand independent of that instituted 
either by plaintiff or by defendant;** but a person 
is not entitled to intervene where his demand does 
not arise from the principal action and intervention 
is not specifically permitted by law.*® 

An intervention to set up an equitable claim in a 
proceeding at law will not be allowed in the federal 
courts,*? even though it might be permitted under 
the practice of a state court.4+ <A like rule has been 


in the recovery sought. Joaquin v. 
Herrera, 37 Philippine 705. (2) cbt 


160 La. 392, 107 S 236. 

16. Brown v. Saul, 4 Mart. N. S. 
(La.) 434, 16 AmD 175. 

17. Stansell v. Fleming, 81 Tex. 
294, 16 SW 1033; Hodges Drilling Co. 
v. Tyler, (Tex. Civ. A.) .233 SW 548; 
Melvin v. Chancy, 8 Tex. Civ. A. 252, 
28 SW 241. 

{a] Interest insufficient.—A per- 
son who contested the title of plain- 
tiff to land upon which certain tim- 
ber stood was not entitled to inter- 
vene in an action upon a contract for 
the price of the timber, since such 
person was not privy to the contract. 
Melvin v. Chancy, 8 Tex. Civ. A. 252, 
28 SW 241. 

18...Jones. v.. Smith, 55 Tex. 383; 
Municipal Gas Co. v. Lone Star Gas 
Co., (Tex. Civ. A.) 259 SW 684; Wat- 
kins v. Citizens’ Nat. Bank, 53 Tex. 
Civ. A.. 437, 115..SW, -304. 

[a] Intervention should not be 
permitted where no judgment is 
sought or can be rendered against the 
applicant and the latter’s rights can- 
not be affected by the judgment which 
may be rendered. ~-Leach vy. Millard, 
9 Tex. 551. 3 

19. Jones v. Smith, 55 Tex. 383; 

Hanna v. Drennan, 2 Tex. Unrep. Cas. 
536; Tyree v. Navarro County Road 
Dist. NO. 16, “Lex, Ciy, A.) 1997 SW 
644; Douglas v. Robertson, (Tex. Civ. 
A.) 72 SW 868. 
‘ fa] Injury to plaintiff affecting in- 
tervener.— Where damage to plain- 
tiff’s interest in an oil well would 
damage interveners’ interest in min- 
erals being produced from the well, 
intervention was proper. U. S. Tor- 
pedo Co. v. Liner, (Tex. Civ. A.) 300 
SW 641. 

{[b] Intervention by obligees in ac- 
tion on bond.—General agents of an 
insurance company, who in accord- 
ance with their obligations paid over 
to the company premiums due from 
local agents, were entitled to inter- 
vene in the company’s action on a 
bond in which the general agents were 
obligees. Chesley v. Reinhardt, (Tex. 
Civ. A.) 300 SW 973. 

{[c] Intervention by consignor in 
action against commission merchant. 
—In an action by the assignee of a 
bill of goods against the forwarding 
agents for the consignor, based on a 
refusal to deliver the goods, the con- 
signor who claimed the right of stop- 
page in transitu was properly permit- 
ted to intervene. Chandler vy. Fulton, 
10 Tex. 2, 60 AmD 188. 

[d] Maker of order for delivery of 


certain personal property, brought by 
the person to whom the goods were 
to be delivered against the person to 
whom the order was addressed, the 
person who gave the order was prop-. 
erly permitted to intervene. Jones v. 
Holliday, 11 Tex. 412, 62 AmD 487. 

[e] In an action on an insurance 
policy insuring ownership interest of 
corporation a stockholder who owns 
ninety-eight per cent of the corporate 
stock has an interest authorizing his 
intervention. Pacific F. Ins. Co. v. 
John E. Morris Co., (Tex. Civ. A.) 1 
SW (2d) 348. 

20. Tyree v. Navarro County Road 
Dist. No. 5,. (Tex. Civ. A.) 199 SW 
644; Watkins v. Citizens’ Nat. Bank, 
53 Tex. Civ. A. 437, 115 SW 304. 

21. Tyree v. Navarro County Road 
Dist. No. 5, (Tex. Civ. A.) 199 SW 
644; Watkins vy. Citizens’ Nat. Bank, 
53 Tex. Civ. A. 437, 115 SW 304. 

22. Southern Pac. Co. v. Winton, 
27 Tex. Civ. A. 503, 66 SW 477. 

[a] Illustrations.—(1) The mere 
fact that the result of a suit will in- 
cidentally affect the liability of the 
intervener upon a contract to which 
the parties to the suit are strangers 
gives him no right to intervene. 
Wilson v. Tyler Coffin Co., 28 Tex. Civ. 
A. 172, 66 SW 865. (2) It has been 
held that intervention was not the 
proper remedy of an attorney for 
plaintiff in an action where the at- 
torney’s claim was based on an al- 
leged breach of a contract for serv- 
ices rendered by him. Southern Pac. 
Co; - vi. (Winton, »27 ) Tex:. Civ, A. 2503, 
66 SW 477. 

‘ 23. O’Brien v. First State Bank, 
etc., Co., (Tex. Civ. A.) 289 SW 715. 


24. Purpose of intervention see in- 
fra § 206. 
25. Howell v. Jackson, 192 Iowa 


70, 181 NW 788. 

[a] Rule applied.—Where plain- 
tiff’s claim for damages against de- 
fendant resulted from the breach of 
one contract, and the intervener’s 
claim for damages against plaintiff 
from the breach of another, and 
wholly unrelated, contract. Howell 
v. Jackson, 192 Iowa 70, 181 NW 788. 

26. Steltzer v. Compton, 164 Iowa 
465, 145 NW 896. J 

27. Dolbeer v. Stout, 139 N. Y. 
486, 34 NE 1102; Union Trust Co. v. 
Boker, 26 Misc. 85, 56 NYS 550; Joa- 
quin v. Herrera, 37 Philippine 705. 

[a] Before a person is allowed to 
intervene as a coplaintiff (1) it must 
appear that he has an actual interest 


is not enough that he has an inde- 
pendent right of action based on the 
same ground as that of the original 


plaintiff. Joaquin v. Herrera, supra. 
{BBs Scott vy. Wilson, 13 Ky. Op. 
29. Atkinson v. Stransberry, 131 


Ky. 249,114 SW 1196; Bauer v. Dewey, 
166 N. Y. 402, 60 NE 30; Fank- 
hauser v. Smith, 223 App. Div. 35, 227 
NYS 873. 

Right of intervener to raise new is- 
sues see infra § 221. 

30. Lewis v. Harwood, 28 Minn. 
428, 10 NW 586. 

31. Fortner v. Good Pine Lumber 
Co.; 146 La. 11, 83.S 319;. Carraby. vi: 
Morgan, 5 Mart. N. S. (La.) 499. 

Effect of intervention as changing 
nature of action see infra § 220. 

32. Kassing v. Walter, (Iowa) 65 
NW 832; Van Gorden v. Ormsby, 
55 Iowa 657, 8 NW 625. 

33. See statutory provisions. 

[a]. Demand sufficient.—Boyd v. 
Heine, 41 La. Ann. 393, 6 S 714. 


34. See statutory provisions. 
35. See statutory provisions. 
{a] In the Philippines, where a 


person seeks to assert a right to the 
thing which is the subject matter of 
the action, inconsistent with, or su- 
perior to, the claims of the actual 
parties, he need have no interest in 
the contest between the original par- 
ties, and if he succeeds in asserting 
his right to the res he will have no 
concern over the outcome of the liti- 
gation as regards them. Joaquin v. 
Herrera, 37 Philivpine 705. 

36. Price v. Hanson, 60 Utah 29, 
206 P 272. 

37. See statutory provisions. 

[a] Demand held incidental to 
main action.—Blodgett Constr. Co. v. 
cutee Levee Dist., 153 La. 623, 96 S 

38. Blodgett Constr. Co. v. Caddo 
Levee Dist., supra; Howell vy. Mundy, 
145 La. 291, 82 S 274. 

{a] Illustration.—Claim against 
plaintiff for damages. Blodgett 
Constr. Co. v. Caddo Levee Dist., 153 
La. 623, 96 S 281; Howell v. Mundy, 
145 La, 291, 82 S 274. 


39. Moreau y. Moreau, 25 La. Ann. 
daa Bryan vy. Atchison, 2 La. Ann. 
40. Clark v. Eureka County Bank, 
116 Fed. 534; Springfield, F. & M. Ins. 
ar, v. ichmond, etc., R. Co., 48 Fed. 
41. Gravenberg v. Laws, 100 Fed. 


1, 40 CCA 240. 
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applied under the codes where the distinction be- 
tween law and equity is retained.*? 
priety of adjusting the equitable rights of the par- 
ties in a proceeding in which there has been an in- 


tervention has been recognized.*? 


In Texas no intervention will be permitted un- 
less the intervener, as sole plaintiff or sole defend- 
would be entitled either to obtain at least a 
part of the relief demanded in the original action 
or to prevent a recovery at least in part.** 
view has been taken that a person cannot intervene 
to enforce an independent cause of action against 
an original party,?® at least where it involves a 
subject matter distinct from that involved in the 
original suit,*® or to litigate concerning the sub- 
ject of the action and also with regard to an addi- 
tional subject,#7 although the intervener may set 
up a claim in the subject matter at issue adverse 
The view has been 
taken that an intervener may join with either party 
and resist the claim of the other,*® or may oppose 


ant, 


to plaintiff or defendant.*® 


both.°° 


42. Kassing v. Walter, (Iowa) 65 
NW 832; Van Gordon v. Ormsby, 55 
Towa 657, 8 NW 625. See Goodrich v. 
Williamson, 10 Okl. 588, 617, 63 P 
974 (holding that, under a.provision 
that any person may be made a de- 
fendant who claims any interest in 
the controversy adverse to plaintiff, 
or who is a necessary party to a com- 
plete determination of the question 
involved, a person cannot be permit- 
ted to intervene in order to set up 
an equitable issue in an action for 
the recovery of money only). 

[a] In an action for goods sold 
an intervener cannot, it has been held, 
by tendering an equitable issue, 
change the form of procedure. Kas- 
sing v. Walter, (Iowa) 65 NW 832. 

43. Kimball v. Richardson-Kim- 
bDalleCo;, 21 LU Call 386,439 P Vat: 

44. Del Rio Bldg., etce., Assoc. v. 
King, 71 Tex. 729, 12 SW 65; Munic- 
ipal Gas Co. v. Lone Star Gas Co., 
(Tex. Civ. A.) 259 SW 684; O’Brien 
v. First. State’ Bank, etc., Co., (Tex. 
Civ. A.) 239 SW 715; Bangs v. Sul- 
livan, 33 Tex. Civ. A. 30, 73 SW 74. 
See Pool v. Sanford, 52 Tex. 621 (rec- 
ognizing rule). 


45. Burditt v. Glasscock, 25 Tex. 
Suppl. 45. : 
[a] TIllustration.—W here appli- 


eant was not a party to the contract 
between plaintiff and defendant, and 
there was no privity between appli- 
cant and plaintiff, and the applicant’s 
right of action against defendant, if 
he had one, was upon an independent 
contract between himself and de- 
fendant, distinct from that between 
plaintiff and defendant on which the 
suit was brought, there was no right 
to intervene. Burditt v. Glasscock, 
25 Texi Suppl. 45. 

46. Bangs v. Sullivan, 33 Tex. Civ. 
A. 30, 738 SW 74 


47. Ragland v. Wisrock, 61 Tex. 
Boke 

{a] Thus one who claims a small 
undivided interest in -land involved 


in trespass to try title, and also an 
interest in the survey of which it 
forms a part, but which is not in- 
volved, and in which plaintiff claims 
no interest, could not be allowed to 


intervene. Ragland v. Wisrock, 61 
Tex, 391. 

48. Smalley v. Taylor, 33 Tex. 668. 

49. Hanna y. Drennan, 2 Tex. Un- 
rep. Cas. 536. 

50. Hanna v. Drennan, supra. 

51. See supra §§ 190-196. 

52. See infra §§ 206-208. 

53. Stafford v. Davidson, 47 Ind. 
319; Boyd v Heine, 41 La. Ann. 393, 
6 S 714; West, Point Irr. Co. v. Mo- 
roni, etc., Ditch Co., 14 Utah 127, 46 P 


762. 


PARTIES 


But the pro- 


vene.°® 
So the 


[$§ 196-200 


[§ 197] (4) Particular Individuals—(a) Persons 
in Representative Capacity, 
heretofore®! and hereinafter®? stated, certain per- 
sons acting in a representative CApACNy, have been 
permitted to intervene.*®* 

[§ 198] (b) Persons Already ky reek Bak Pe Ohi 
dinarily, it seems, a person whose interests are al- 
ready represented will not be permitted to inter- 
However, intervention by such person has 
been permitted®® where there is collusion between 
the original parties.°* 

[§ 199] (ce) Assignors. 
tofore®’® and hereinafter®® stated, 
the assignor of a claim or a cause of action has been 
regarded as proper.®? 

[§ 200] (d) Assignees and Purchasers.°+ 
propriety of intervention by a person who, prior to 
the commencement of the action, purchased the prop- 
erty involved, has been recognized.®? Moreover, sub- 
ject to the rules heretofore®* and hereinafter®* stated, 
in various eases the view has been taken that one 


Subject to the rules 


Subject to the rules here- 
intervention by 


The 


} who purchases the property involved, pendente lite,®® 


[a] One of several persons who 
have a common or general interest 


has been permitted to intervene as a}. 


representative of, all by virtue of a 
statute permitting such person to sue 
or to defend for the benefit of all. 
West Point Irr. Co. v. Moroni, etc., 
Ditch Co., 14 Utah 127, 46 P 762. 

Intervention by particular person: 
Executor or administrator see Execu- 

tors and Administrators § 2044. 
Guardian of: 

Infant see Guardian and Ward § 


447. 
Insane person see Insane Persons 
§ 618. 
Receivers in general see Receivers 


[34 Cye 430 et seq]. 

Trustee in pending actions affecting 
Dapkuuee see Bankruptcy §§ 239- 
54. Intervention: 

By taxpayer in actions involving mu- 
nicipal corporations see Municipal 
Corporations §§ 4552, 4609. 

In class action see supra §§ 102-104. 
55. McLaughlin v. McLaughlin, 16 

Mo. 242; Brown v. Brink, 57 Nebr. 

606, 78 NW 280; Duchaine vy. La Cor- 

poration, etc., 14 Que. Pr. 358. See 

Frink v. King, 4 Ill. 144 (where the 

court said that it was improper to 

permit one of two owners of property 
involved in the proceeding to inter- 
vene where the other owner was al- 
ready a party and competent to make 

a full defense); Peo. v. Continental 

Ben. Assoc., 212 Ill. A. 422 [aff 289 

Tll. 40, 124 NE 352] (intervention of 

person whose rights already repre- 

sented held unnecessary but not prej- 
udicial to defendant). 

56. Chisolm v. Skillman, 2 La. 
142; Kent v. La Communaute, ete., 3 
Que. Pr. 180. See Roessel & Co., Ltd. 
v. Perlo, 34 Que. K. B. 487. 

57. Conlee vy. Clay City, 
862, 31 KyL 583. See Hosmer v. Dar- 
rah, 85 App. Div. 485; 83 NYS 413 
[rev 39 Misc. 204, 79 NYS 390] (in- 
tervention permitted where settle- 
ment antagonistic to applicant for in- 
tervention was attempted). 

58. See supra §§ 190-196. 

59. See infra §§ 206-208. 

60. Gradwohl v. Harris, 29 Cal. 
150. See ae Hamilton v. Lamphear, 
54 Conn. 237, 7 A 19 (where, while the 
agreement De which an interest in a 
claim was transferred was rather 
vague, it appeared that the transfer- 
or retained some interest therein). 

[a] Tllustration.—Where it was 
understood by the parties to an as- 
signment that the beneficial interest 
to pass by the assignment was limit- 
ed to one fourth of the claim, it was 
competent for the assignors to as- 
sert their equitable right by inter- 


102 SW 


vening in an action by the assignee. 
Gradwohl v. Harris, 29 Cal. 150. 

[fb] In New York an action to re- 
cover on an alleged assigned claim of 
a corporation against defendant, the 
corporation, claiming to be the owner 
of the cause of action on account of 
the alleged invalidity of its assign- 
ment thereof to plaintiff as in fraud 
of creditors, was entitled under the 
applicable code provision to become 
a party to the action and to litigate 
the basic issue as to plaintiff’s right 
to maintain the action, particularly 
where the debt on which the cause of 
action rested has been paid by de- 
fendant on delivery of a bond -of 
indemnity to defendant. by the cor- 
poration, which thus succeeded to all 
defendant’s interests. Bulova v. E. L. 
Barnett, Inc., 194 App. Div. 418, 185 
NYS 424 [rev 182 NYS 808]. But see 
aioe York cases supra § 192 note 58 


[b]. 
61. Intervention by assignee: 
For benefit of creditors see Assign- 
sions for Benefit of Creditors § 
Of commercial paver in action there- 
on see infra § 205. 
Substitution of assignee in insol- 
vency as party see Insolvency § 224. 


62. Ballaine y. Alaska Northern R. 
Co., 5 Alaska 694. 

63. See supra §§ 190-196. 

64. See infra §§ 206-208. 

65. Roark v. Fountain Run Bank, 


184 Ky. 109, 211 SW 561; Roberts v. 
Cardwell, 154 Ky. 483, 157 SW viale i 
AnnCasl915C 515 (dictum) ; Ladd v. 
Stevenson, 112 N. Y. 325, 19 NE 842, 
8 AmSR 748. But see Israel v. Met- 
ropolitan El. R. Co., 58 App. Div. 266, 
69 NYS 218 (right of grantee to be 
made party denied). 

[a] In Texas (1) the rule has 
been laid down that a purchaser, pen- 
dente lite, has not an absolute right 
to intervene. Sherrod v. Terrell, 97 
Tex. 97, 76 SW 442; Hearne v. Er- 
hard, 33 Tex. 60. (2) But an or- 
der ‘permitting the intervention of 
such purchaser has been upheld. 
Gabb v. Boston, 193 SW 137; Flem- 
ing v. Seeligson, 57 Tex. 524, 

In particular actions, suits, or pro- 
ceedings: 

Condemnation proceedings see Emi- 

nent Domain § 338. 

Ejectment see Ejectment § 105. 
Enforcement of mechanic’s lien see 

Mechanics’ Liens § 559, 
Foreclosure of mortgage on 

property see Mortgages § 1586. 
Grantee or purchaser as party to ac- 

tion for relief in respect of proper- 

ty taken under power of eminent 

domain see Eminent Domain § 545. 


real 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 200-202] 


from plaintiff®® or from defendant®’ has such an 
interest as will support intervention by him; 
has an assignee of such property as security.®® 
There is, however, authority for the view that the 
purchaser from plaintiff, pendente lite, who enters 
the action is a substituted party, and not an inter- 
Under a statute which permits any person 
to intervene who has an interest in the matter in 
litigation, a person claiming as an assignee of a por- 
tion of a fund deposited in court, but claiming no 
interest in the original subject matter of the suit, 
While intervention 
by the assignee of a claim upon which action is 
brought has been permitted,"! there is authority for 
the view that one to whom the cause of action has 
been absolutely assigned by the original plaintiff, 
pendente lite, should not be allowed to intervene,’? 
but should be substituted as plaintiff in place of the 


vener.®° 


may be entitled to intervene.‘° 


original one.7* 


|§ 201] (e) Persons Primarily or Ultimately Li- 
Under and subject to general rules hereto- 


able. 


66. Marigny v. Nivet, 2 La. 498; 
Walker v. Sanders, 103 Minn. 124, 114 
NW 649, 123 AmSR 276; Mooney v. 
New York El. R. Co., 163 N. Y. 242, 
57 NE 496. See Pope v. Manhattan 
R. Co., 79 App. Div. 583, 80 NYS. 316 
(order permitting grantee to inter- 
vene was upheld where the deed con- 
tained a _ reservation of certain 
rights). See also Union Bank vv. 
Bowman, 15 La. Ann. 271 (interven- 
tion held proper where the intervener 
claimed the right by virtue of subro- 
gation under a deed from plaintiff). 

67. Brooks v. Hager, 5-Cal. 281; 
Koehler v. Brady, 82 App. Div. 279, 81 
NYS 695 [app dism 181 N. Y. 503 
mem, 73 NE 1125 mem]. 

68. Loughborough v. McNevin, 74 
Cal2o0, 14 °P 369, tore vane Amer, 
435. See Jerome v. Rust, 23 S. D. 
409, 122 NW. 344 (as to intervention 
by assignee of judgment pending ap- 
peal, in an action on appeal bond). 

69. Demarrias v. Burke, 50 S. D. 
353, 210 NW 198. 

70. Pence v. Sweeney, 3 Ida. 181, 
28 P 413. 

71. Mountain Timber Co. v. Lum- 
ber Ins. Co., 99 Wash. 243, 169 P 591. 
See also Welch v. Mandeville, Ll 
Wheat. (U. S.) 233. 4 L..ed. 79 [rev 
26 eee CAS NOwe 1! (oo hla or Craneh Cx iC, 
82] (where a reply, apparently filed 
in the name of an assignee for whose 
benefit the action was brought in the 
name of the assignor, was sustained). 

[a] In Texas (1) the propriety of 
intervention by a person claiming as 
assignee of plaintiff has been recog- 
nized. Smaliey v. Taylor, 33 Tex. 668. 
(2) The rule has been applied where 
the assignor retained an interest in 
the cause of action. Milliken v. An- 
derson, (Civ. A.) 294 SW 921; Riley 
Verieaimer, “Civ. A.) 237 SW. 326. 
(3) But it has been held that the as- 
signment of a cause of action pen- 
dente lite does not vest the purchaser 
with a right to intervene. Duke v. 
Trabue, (Civ... A.) 180 SW 910. But 
seed.) T.) Stark Grain Co. .v.. Harry: 
Bros, Co., 57 Tex. Civ;, A:529, 122 SW 
947; Matthews v. Boydstun, (Civ. A.) 
31 SW 814 (both to the effect that 
the transferee may come in but that 
it is not necessary that he should do 
go). (4) However, where the as- 
signment pendente lite was of part of 
the claim, the propriety of interven- 
tion has been upheld. Trinity County 
Lumber Co. v. Holt, (Civ. A.) 144 SW 
1029; Texas, etc.,.R. Co. v. Vaughan, 
16 Tex. Civ. A. 403, 40 SW 1065. 

Intervention by assignee of fire in- 
Poem policy see Fire Insurance § 
8 


72. Bank of Commerce v. Timbrell, 
113 Iowa 713, 84 NW 519 [dist Rin- 
gen Stove Co. v. Bowers, 109 Iowa 
175, 80 NW 318; Dunham v. Green- 
baum, 56 Iowa 303, 9 NW 220]; Todd 
v. Crutsinger, 30 Mo. A. 145 (holding, 


) 
y 
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fore’ and hereinafter’® stated, intervention by a 
person ultimately or primarily liable to one of the 
parties to the action in respect of the claim in suit 
has been regarded as a proper proceeding.*® On the 
other hand the right to intervene of a person who 
may ultimately be liable has been denied in some 
cases,** and in some jurisdictions where the right to 
intervene under a statute in an ordinary action for 
a money judgment is denied,’* intervention by a 
person who may ultimately be liable is not permitted 
where the action is one for a money judgment.’? 
Moreover, where the apprehension of liability is 
based on the existence of a contract with a third 
person and not with defendant, the case is not one 
for intervention.*° 

[§ 202] (f) Creditors.*+ 
the general rules heretofore’? and _ hereinafter** 
stated, a mere creditor of one of the parties has no 


Under and subject to 


right to intervene, although he may have an indirect 


however, that there was no preju- 
dicial error in permitting such a per- 
son to be joined as a coplaintiff in- 
stead of being substituted). 

[a] Not within statutory pro- 
vision.—Such assignee is not a person 
interested in the subject matter in 
litigation, in the success of either of 
the parties, or against both within 
the meaning of the code provision 
relative to intervention. Bank of 
Commerce v. Timbrell, 113 Iowa 718, 
84 NW 519. 

Bank of Commerce v. Timbrell, 
supra. 

Substitution on assignment pen- 
dente lite in general see infra § 296. 

74. See supra §§ 190-196. 

75. See infra §§ 206-208. 

76. . S.—De Sousa v. Crocker 
First Nat. Bank, 23 F. (2d) 118 [rev 
on other grounds 27 F. (2d) 462] (rec- 
ognizing rule in case arising in Cali- 
fornia). 

Colo.—Empson v. AStna Casualty, 
ete., Co., 71 Colo. 282, 206 P 378. 

Mich.—Weatherby v. Judge Kent 
Cir. Ct., 194 Mich. 46, 160 NW 611. 

Minn.—Becker v. Northway, 44 
Minn. 61, 46 NW 210, 20 AmSR 543. 
See also A. EH. Johnson Co. v. White, 
78 Minn. 48, 80 NW 838 (a principal 
debtor may intervene in an action on 
a note against the surety under a 
statute permitting intervention by 
any person who is interested in the 
matter in litigation). ; 

Mo.—Green v. Conrad, 114 Mo. 651, 
21 SW 8389; State v. Hudson, 86 Mo. 
Any 501. 

S. C.—Marion County Lumber Corp. 
v. Whipple, 118 S. C. 90, 110 SE 70. 


Que.—Roy v. Champagne, 59 Que. 
Suner. 273. 
TT. fox Db wroskaner, 69 Ala. °1g94s 


Tanner v. American Nat. Bank, 145 
Ga. 512, 89 SE 515; Omaha Southern 
R. Co. v. Beeson, 36 Nebr. 361, 54 NW 


557; McKee vy. Coffin, 66 Tex. 304, 1 
SW 276. - 
[a] ' Rule applied (1) where a per- 


son who sought to intervene had 
agreed to indemnify one of the par- 
ties to the action. Tanner v. Ameri- 
can Nat. Bank, 145 Ga. 512, 89 SH 
515. (2) Thus the right to intervene 
was denied where the applicants 
agreed to indemnify defendant but 
the agreement was not one for the 
benefit of plaintiff, on which an ac- 
tion could be maintained by the lat- 
ter. Omaha Southern R. Co. v. Bee- 
Son, 36 Nebr. 361,754 NW 557). 3) 
The right of a person who has given 
a bond to indemnify a public officer 
against liability resulting from the 
latter’s performance of certain acts 
has been denied. McKee v. Coffin, 66 
Tex. 304, 1 SW 276: 

78. See supra § 192. 

79. Brooklyn Cooperage Co. v. A. 
Sherman Lumber Co., 220 N. Y. 642, 
115 NE 715; Charles F. Garrigues Co. 


interest in the result of the action,®* especially where 
no fraud or collusion between the parties is 


v. Casualty Co. of America, 220 N. 
Y. 588, 115 NE 1036. See Russ v. 
Stratton, 8 Mise. 6, 28 NYS 392 (right 
to intervene of insurer of title of 
property involved denied). But see 
Kinney v. Reid Ice Cream Co., 57 
App. Div. 206, 68 NYS 325; Feinburg 
v. American Surety Co., 33 Mise. 458, 
67 NYS 868; Nevins v. Fidelity, etc., 
Co., 12 Misc. 77, 83 NYS 48 (all to the 
effect that intervention was proper). 

[a] A provision in a contract for 
making the person ultimately liable a 
party does not, it has been held, give 
such person the right to intervene 
where such provision was not insert- 
ed for his benefit. World Film Corp. 
v. American Surety Co., 176 NYS 2. 

80. Armour Car Lines v. Summer- 
our, 5 Ga. A. 619, 63 SE 667; Wilson 
Ve lyler Coffin, Com, 28" Mex eCinn. Ae 
172, 66 SW 865. 

81. Cross references: 
Intervention by creditor in particular 

action or proceeding: 
a achment see Attachment §§ 832— 


Attacking alleged fraudulent con- 
veyance see Fraudulent Convey- 
anées §§ 557, 643. 

Creditors’ suits: 

In genened see Creditors’ Suits § 


Against corporation see Corpora- 
tions § 3145. 
Hauity. in general see Equity § 339. 
or: 


Allowance of claim in receiver- 
ship proceedings see Receivers 
[34 Cyc 343]. 
Appointment of receiver see Re- 
ceivers [34 Cye 161]. 
Garnishment see Garnishment § 


586. 
Replevin see Replevin [34 Cye 
1426]. 
Sequestration see Sequestration 


185 Cye 1415). 
Right to intervene in action for mon- 
ey pudespert in general see supra § 


82. See supra §§ 190-196. 
83. See infra §§ 206-208. 
84. U. S.—Rhoades v. Pennsyl- 


vania Co. for Ins. on Lives, etc., 93 
Fed. 533 

Cal.-—Horn y. Volcano Water Co., 
13 Cal. 62, 73 AmD 569. 

Colo.—Westcott v. Patton, 10 Colo. 
A. 544, 51 P 1021. 

La.—Pierre v. Masse, 7 Mart. N. S. 
196; Brown v. Saul, 4 Mart. N. S. 434, 
16 AmD 175. 

Minn.—Lewis v. Harwood, 28 Minn. 
428, 10 NW 586. 

Nebr.—Kansas, ete., R. Co. v. Fitz- 
gerald, 33 Nebr. 137, 49 NW 1100; 
Welborn v. Hskey, 25 Nebr. 193, 40 
NW 959. 

Okl.—Goodrich v. Williamson, 10 
Okl. 588, 63 P 974. 

Tex.—Shackleford v. Gates, 35 Tex. 
781; Mayes v. Woodall, 35 Tex. 687. 
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charged.’° So it has been held that a person cannot 
intervene to show that an amount which it was sought 
to recover in an action was not due from defend- 
ant to plaintiff, but was due to a third person who 
was a judgment debtor of the intervener,*® especially 
where the person who seeks to intervene is In a 
position to protect his rights in another pending pro- 
ceeding.87 But ereditors of a third person, who 
have garnished defendant in an action on a note 
upon the ground that the third person is the real 
owner of the note, and not plaintiff, have been per- 
mitted to intervene.*® 

[§ 203] (g) Legatees. Under general rules here- 
tofore®® and hereinafter®® stated; it has been held 
that a residuary legatee has an interest permitting 
him to intervene under some statutes in a proceeding 
involving title to personal property of the estate.°+ 
Where legacies are specific liens upon the real prop- 
erty of an estate, legatees may intervene in a pro- 
ceeding to compel the conveyance of such realty as 
the subject of a parol gift.°? It has been held that, 
although a complaint is defective in not being 
brought against persons upon whom title to land 
has apparently devolved, legatees have the right to 


intervene if they have any lien upon the land. os But 


the view has been taken that a general legatee has 
no such interest in a specific note, which was the 


Wash.—State v. 
Super. Ct., 91 Wash. 40, 157 P 28. 

See Askew v. Carswell, 63 Ga. 162; 
Reard v. Freiden, 184 Iowa 823, 88. 
169 NW 245 (recognizing rule): A.) 33 SW 882. 
Steitler v. Helenbush, 61 SW 701, 23 39. 


defendant. 


KyL 174 (where denial of permis- 90. See infra §§ 206-208. . 

sion to intervene was upheld on the 91. Guili v. Lenihan, 5 SilvSup 99. 
ground that another suit brought by | 448, 8 NYS 453. 

the applicant should have been con- 92. Sherwood v. Harbeck, 13 App. 
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Spokane. County \ defendant garnishee, and the debtor \ collateral 
Dennis v. 
Minn. 259, 53 NW 631, 38 AmSR 499. 
Capera Vv. Mignon, 


See supra §§ 190-196. 
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property of the estate, as to entitle him to intervene 
in an action by the assignee of such note, on the 
ground that the estate was being mismanaged and 
that the note had been assigned by the executor 
without consideration.°* 

[§ 204] (h) Lienors.®® Under and subject to the 
general rules heretofore®® and hereinafter®* stated, 
the propriety of intervention, under the particular 
circumstances, by persons who are lienors in respect 
of property in some manner involved in the action, 
has been recognized or upheld.°* Where, however, 
the person who intervenes, or who seeks to inter- 
vene, does not bring himself within the terms of 
the applicable statutes,?® or within the rules of law 
defining the right to intervene,+ intervention is not 
permissible. In the federal courts permission to 
intervene has been refused to persons who c¢laim 
liens on property involved in the action where their 
admission as parties would violate the rule that 
the federal courts must observe in their procedure 
the distinction between legal and equitable rights 
and remedies.” 

[§ 205] (i) Persons Interested in Commercial Pa- 
per. Under and subject to the general rules here- 


‘tofore? and hereinafter stated, the view has been 


taken that the owner or one claiming to be the owner 
of a note,® to be entitled to the proceeds there- 


security, could - properly 
Spencer, 51] intervene in an action on the insur- 
ance policy, the loss under which 
was payable to the transferor of the 
note as his interest. might appear. 
Fireman’s Fund Ins. Co. v. Galloway, 
(Tex. Civ. A:) 281 SW 283. 

McCarthy v. Kirksley, 70 Ark. 
444, 69 SW 53; Elliott v. San Bernar- 
dino County Super. Ct., $68 Cal. 727, 


(Tex/2 Civ, 


solidated with action in which appli- 
cant sought to intervene); Racine v. 
Meloche, 41 Que. Super. 392 (where 
the claim of an intervener in an ac- 
tion against the heirs of his debtor 
was properly disallowed)... 

[a] A creditor of plaintiff is not 
ordinarily entitled to intervene. 
O’Brien v. Concordia Police Jury, 2 
La. Ann. 355; State. v.. Spokane 
aed Super. Ct., 91 Wash. 40, 157 

2 


{b] Creditor of defendant.—(1) 
In general intervention is not a prop- 
er proceeding (Horn v. Volcano Wa- 
Leonie CO: be als. 62) pious tum Diep. 6O) 
Mayes v. Woodall, 35 Tex. 687; State 
v. ‘Spokane County Super. Ct., 91 
Wash. 40, 157 P 28), (2) at least by 
an individual creditor whose claim is 
not reduced to judgment (Brown v. 
Saul, 4 Mart. N. S. (La.) 434, 16 AmD 
175): 

{c] The creditor of the assignor 
of a note cannot intervene in an ac- 
tion thereon by the assignee. West- 
got v. Patton, 10 Colo, A. 544, 51 P 
10 

{ad] Intervention by a person to 
whom a subcontractor had let part 
of the work was not permissible in 
an action by the _ subcontractor 
against the contractor and the other 
party to the original contract, not- 
withstanding the claim of the person 
who sought to intervene that there 
were amounts due to him from both 
plaintiff and defendants, especially 
since it appeared that such person 
had no contractual relation with de- 
fendants. State v. Spokane County 
Super. Ct., 91 Wash. 40, 157 P 28. 

85. Lincoln v. New Orleans Ex- 
press Co., 45 La. Ann. 729, 12 S 937. 

86. Dennis v. Spencer, 51 Minn. 
259, 53 NW 631, 38 AmSR 499. 

87. Dennis v. Spencer, supra. 

[a] Rule applied where garnish- 
ment proceedings had been instituted 
and were pending, in which the in- 
tervener was plaintiff, the present 


Div. 133, 42 NYS 1045. 
93. Sherwood v. Harbeck, supra. 
94. Bump v. Gilchrist, 52 Hun 6, 
4 NYS 737 [aff 127 N. Y. 668 mem, 28 
NE 254 mem]. 
95. Intervention by particular per- 
son or in particular suit or action: 
Attorney to enforce lien see Attor- 
ney and Client § 408. 
eens in general see Equity § 
Mortgagee in 
mortgage: 
Sheet see Chattel Mortgages § 


suit to foreclose 


Real estate see Mortgages § 1585. 

Replevin see Replevin [34 Cyc 

1426]. 

96. See supra §§ 190-196. 

97. See infra §§ 206-208. 

98. Schuler v. T. M. McCord Co., 
79 Minn. 39, 81 NW 547; Maddox v. 
Teague, 18 Mont. 593, 47 P 209; 
v. Mari, 26 Porto Rico 603; Fire- 
man’s Fund Ins. Co. v. Galloway, 
(Tex, Civ. A.) 281 SW. 2833" Polk ov. 
King, 19 Tex. Civ. A. 666, 48 SW 601. 

[a] The holder of a statutory lien 
on goods, created by the laws of a 
foreign state, has been permitted to 
intervene in an action for the recov- 
ery of the purchase price of such 
goods where the amount claimed by 
plaintiff has been paid into court. 
Schuler v. I. M. MeCard: Co:, 
Minn. 39, 81 NW 547. 

[b] Mortgagee.—In an action by 
a mortgagee on a sheriff's bond for 
misconduct in a sale under the mort- 
gage, the holder of a note secured 
by the same mortgage may intervene, 
under Code Civ. Proc. § 24. Maddox 
v. Teague, 18 Mont. 593, 47 P 209; 
Maddox v. Rader, 9 Mont. 126, 22 P 
386 [rev on other grounds 150 U. S. 
128, 14 SCt 46, 37 L. ed. 1025). 

[c] Lien on insured property and 
proceeds of policy.—The transferee of 
a note which represented the indebt- 
edness on an insured automobile, as 
to which note a chattel mortgage was 


Mari 
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[a] Cases not within statute.— 
(1) The beneficiary of a deed of trust 
of certain property of a corporation 
does not have such an interest in 
the matter in litigation, in an action 
for goods sold to the corporation, or 
in the success of either party or an 
interest in the matter against both, 
as will warrant intervention by him 
to have the trustee in the deed of 
trust authorized to sell the property 
of the corporation. WBlliott v. San 
Bernardino County “Super. Ct., 168 
Cal. C22 Leoy Pact Oda C2) eae person 
who might have a lien upon the prod- 
uct of his labor for a subcontractor 
is not, on that account, authorized to 
intervene in an action by the subcon- 
tractor against the contractor to re- 
cover on the subcontract. McCarthy 
v. Kirksley, 70 Ark. 444, 69 SW 58. 


1. Watkins v. Citizens’ Nat. Bank, 


53 Tex. Civ. A. 437, 115 SW 304. 

[a] Claim for conversion of mort- 
gaged cpattels.—W here a senior chat- 
tel mortgagee forecloses and makes a 
third person a party based on his 
conversion of the mortgaged chat- 
tels, a junior mortgagee cannot in- 
tervene to obtain a judgment against 
the third person alone for damages 
for the conversion. Watkins y. Citi- 
zens’ Nat. Bank, 53 Tex. Civ. A. 437, 
115 SW 304. 

2. Gravenberg v. Laws, 100 Fed. 
1, 40 CCA 240. 

3. See supra §§ 190-196. 

4 See infra §§ 206-208. y 

5. Cal.—Stich v. Dickinson, 38 Cal. 


yond: .—Kastner v. Pibilinski, 96 Ina. 


eg! .—Taylor v. Adair, 22 Iowa 
Minn.—Hoidale v. Cooley, 143 Minn. 
430,174 NW 413. 
Nebr.—Holland v. Commercial 
Bank, 22. Nebr. 585, 36 NW 112. 
Tex.—Jackson v. Fawlkes, 20 SW 
136; Converse v. Sorley, 39 Tex. 515; 


Vee ear ae 
Ms, 


§§ 205-206} 


of,® or in general to have an interest therein acquired 
by assignment or by lien,’ may intervene in an action 
thereon. Moreover, one who claims as assignee of 
a draft sued on may intervene to protect his Tights, 
and, aecording to some eases, where the draft does 
not disclose who is the owner, any person may inter- 
vene to establish his ownership.® So a person claim- 
ing to be the owner of a certificate of deposit may 
intervene in an action thereon by the holder.1° The 
propriety of intervention by a person who claims, 
as against plaintiff, the ownership of the amount of 
a check in the hands of defendant, in an action to 
recover the amount of the check has been recog- 
nized,!! and a like view has been taken as to inter- 
vention by a person who holds a lien on a fund 
representing the interest on a note, in an action to 
recover such interest.12. In some jurisdictions the 
right to intervene in an action on a note, on the 
part of a person who claims to be the rightful owner 
of the note, for the purpose of contesting defend- 
ant’s liability to plaintiff, has been denied.t* Under 
some statutes the right of the maker of a note to 
intervene in an action against an indorser, in order 
to set up a failure of consideration as between such 
maker and plaintiff, has been denied.** But the payee 
of a note has been permitted to intervene in an ac- 
tion by the indorsee against the maker, to assert 
such payee’s rights against the maker.*® 

In an action to recover possession of a promissory 
note the maker of the note who claims the right of 
Field v. Gantier, 8 Tex. 74. 


See also Baker v. Branham, 7 Ky. 
Op. 317 (where intervention by a 


ey, 
(f] 
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cover on the notes. 
143 Minn. 430, 174 NW 413. it; 
Action on note given as col- 
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possession as against both plaintiff and defendant 
may intervene under some statutes.?® 

A person who has no right in the instrument sued 
on, and claims no relief against the person apparent- 
ly liable thereon, is not entitled to intervene,*’ but 
intervention has been permitted where the inter- 
vener has a claim against the maker of the instru- 
ment, who is a defendant in the action.1® 

[§ 206] e. Purpose and Grounds.‘® It has been 
stated generally, either expressly or in substance, 
that the purpose of intervention is to settle in one 
action and by a single judgment the whole contro- 
versy between the persons involved.?° The view has 
been taken that a stranger cannot come into the case 
merely for the purpose of contesting plaintiff’s right 
to recover,?! to set up defenses that should be set 
up by others,?? or otherwise to protect the rights 
of persons other than the intervener.** So a person 
cannot be allowed to intervene for the mere purpose 
of objecting to a trial of the action?* or of moving 
to dismiss.2®° But an intervener is not prevented 
from showing fraud or collusion between the original 
parties by which his interests are affected.2® In 
some jurisdictions a person who does not desire that 
a suit shall be prosecuted in his behalf may inter- 
vene to disclaim or prevent such prosecution.** The 
right to intervene merely for the purpose of attack- 
ing the jurisdiction of the court as to the subject 
matter has been denied.?® 


Time when grounds arise and subseauent change 
Hoidale v. Cool-\ who had funds of the drawer to meet 
and the payee receives part in 
cash and part in drafts or cashier’s 


person claiming as purchaser of a 
note or claim was permitted). 

But see Hillier v. Stewart, 26 Oh. 
St. 652 (where it was held improper 
to allow a person to be made a party 
to contest the bona fides of plaintiff's 
title to the note, and to assert there- 
in an equity to the intervener, derived 
through plaintiff’s assignor). 

[a] An equitable owner of a prom- 
issory note may intervene in an ac- 
tion at law against the maker, insti- 
tuted by the person holding the pos- 
session and legal title to the note. 
Taylor v. Adair, 22 Iowa 279. 

[b] A transferee of a note as col- 
lateral for a debt of less amount than 
the note may intervene. Jackson v. 
Fawlkes, (Tex.) 20 SW 136. 

{c] Assignment pending suit.— 
Where a note has been sued on by 
the payee who, pending the suit, as- 
signs it, the assignee may intervene. 
although defendant may have died 
before the purchase of his note. Con- 
verse v. Sorley, 39 Tex. 515. 

{d] Where, in an action by the as- 
signee of a promissory note, not an 
indorsee, the payee was not made a 
party defendant, and such defect of 
parties was apparent on the face of 
the complaint, but objection thereto 
was not properly taken by defendant, 
it was error to refuse to permit the 
payee to become a party on her peti- 
tion alleging the execution of the 
note to her, that she had been, and 
still was, the owner thereof, and that 
it was transferred without her au- 
thority by her husband, she being at 
the time a married minor. Clough v. 
Miller, 53 Ind. 28; Clough v. Thomas, 
53 Ind. 24. 

[e] Notes taken and transferred 
by agent of intervener.—Where an 
insurance agent, intrusted with poli- 
cies for delivery to an applicant on 
payment of the first premiums in 
cash, delivered the policies and took 
applicant’s notes payable to appli- 
eant and indorsed in blank, and an 
assignee of the notes after ‘maturity 
sued thereon, the insurance company 
slaiming the notes as its own had a 
right to intervene in order to defeat 
recovery by plaintiff and to itself re- 


lateral security.—In an action against 
the maker brought on a note given 
by the payee thereof as collateral se- 
curity for such payee’s own note, a 
demurrer to a plea of intervention 
presented by such payee, setting up 
fraud and want of consideration in 
connection with the transfer of the 
note sued on, should have been over- 
ruled, and the intervener allowed to 
defend. Barnest v. Moline Plow Co., 
8 Tex. Civ. A. 159. 27 SW 734. 

6. Eccles v. Hill, 13. Tex: 65. 

7. Rilev v. Palmer, (Tex. Civ. A.) 
237 SW 326. 

eat Jones v. Jenkins, 9 Rob. (La.) 


9. Bremond v. Manley, 31 Tex. 6 
(blank indorsement). 

10. Dunn v. Canton Nat. Bank, 11 
Ses SO SFA TR INAVieL Ed 

1l. Dillard Ee Security Nat. Bank, 
112 Okl. 8, 239° P\6 

12. Cole Vv. Schamber, 86 SD 424, 
155 NW 189. 


[a] Intervention by attaching of- 
ficer.—(1) Under Code Civ. Proc. 8 
96, authorizing intervention, and §§ 


217, 218, giving a sheriff a right to 
maintain an action for the collection 
of attached notes‘or other evidences 
of indebtedness, a sheriff who, after 
judgment against the payee of notes 
levied upon the interest due had an 
interest in the subject matter of an 
action against the maker for the in- 
terest which renders intervention by 
him permissible. Cole v. Schamber, 
36 S. D. 424, 155 NW 189. (2) The 
sheriff's interest is a direct interest 
in the result of the litigation which 


entitles him to intervene. Cole v. 
Schamber, supra. 
18. Tanner v. American Nat. Bank, 


145 Ga. 512, 89 SE 515. 

14. Westinghouse v. Wyckoff, 81 
App. Div. 294, 81 NYS 49. 

15, Zucht vo Jorrie,-(TexiiCiy. 1A!) 
294 SW 687. 

16. Taylor v. Volga Bank, 9 S. D. 
572. 70 NW 834. 

17. Johnson v. Rollingstone First 


eee Bank, 144 Minn. 363, 175 NW 
[a] Thus, where a check is pre- 


sented for payment to the drawee 


checks of drawee, the drawer of the 
check cannot intervene in an action 
against the drawee on the drafts and 
assert any right in the drafts or 
claim, any relief against the drawee. 
Johnson v. Rollingstone First State 
Bank, 144 Minn. 363, 175 NW 612. 

18. Jones v. Security State Bank, 
120 Okl. 231, 251 P 65. But see 
Goodrich v. Williamson, 10 Okl. 588, 
617, 68 P 974 (holding that a creditor 
of ‘the husband of the payee of a 
note, who claimed that the note was 
given and subsequently transferred 
as part of a scheme to defraud the 
creditors of the husband, could not 
intervene in an action by the holder 
against the maker of the note). 

19. Intervener’s claim or conten- 
tion in relation to original action or 
parties see supra § 196. 

Intervention for pearl of appeal 
see Appeal and Error § 50 

20. Cache La Poudre ae Ditch 
Co. v. Hawley, 43 Colo. 32, 95 P 317; 
Northern Gravel Co. v. Muscatine 
North, ete, R. Co., 185 Iowa 1259, 
171 NW citew ae Jones v. Security State 
Bank, 120 Okl. 231, 251 P 65. 

21. Potts v. Wilson, 158 Ga. 316, 
123 SE 294; Tanner v. ‘American Nat. 
Bank, 145 Ga. 512, 89 SE 515; Moline 
etc., Co. v. Hamilton, 56 Nebr. 132, 
716 NW 455; Sidney Tel. Co. v. Farm- 
ers Tel. Co., 11 OhNPNS 424. 

22. Sidney Tel. Co. vy. Farmers 
Tel. Co., supra. 

Right of intervener to set up de- 
fenses poner es to original defendant 
see infra § 2 

23. Slates “el. Co. 
Nee vege att 424. 

unt vy. O’Leary, 84 Min 
87 NW 611. 4 ae 

25. Hunt v. O’Leary, supra. 

Right of intervener to dismissal 
see infra § 221. 

26. See infra § 221. 


v. Farmers 


27. Gonzalez v. Davila, 25 Porto 
Rico 627 

28. Matter of Heinze, 179 App. 
Div. 453, 165 NYS 1017 [app dism 
922 N. Y. 530 mem, 118 NE 1062 
mem]. 


Right of intervener to attack ju- 
risdiction see infra § 221, 
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of conditions. 
original suit.?° 


denied.?° 


[§ 207] f. Absolute or Qualified Right; 
According to some cases, when 
the facts disclosed by the intervener’s application 
or pleading show that the right to intervene exists, 
the court has no right to refuse his application.*? 
But the decision of the question whether the plead- 
ings or the particular facts established by the proofs 
sustain the application rests largely within the dis- 
Moreover, in some jurisdic- 
tions the rule is laid down that the question as to 
permitting intervention is within the sound discre- 
tion of the court to which application is made,** at 
least where a statute requires leave of court as a 


tion of Court.*! 


cretion of the court.?? 


a Baum’s Suce., 11 Rob. (la.) 
314. 

30. Gomez v. Ulibarri, 24 N. M. 562, 
174 P 737; Muller v. Philadelphia, 49 


Mise, 322, 99 NYS 194 
te hip eo) one OD OA 

[a] Demurrer to counterclaim sus- 
tained.—Intervention has been held 
improper. where applicant’s interest, 
if any, is in a counterclaim as to 
which a demurrer has been sustained. 
Gomez v. Ulibarri, 24 N. M. 562, 174 
12? (eye 

31. Discretion of courts of equity 
see Equity § 340. 

Power of court to permit interven- 
tion based on implication from stat- 
ute see supra § 188. 

32. Minn.—Bennett v. Whitcomb, 
25 Minn. 148 (dictum). 

Nebr.—State v. Farmers’ State 
Bank, 103 Nebr. 194, 170 NW 901; In 
re Keller, 101 Nebr. 115, 762 NW 511; 
State v. Holmes, 60 Nebr. 39, 82 NW 
109. To same effect Webb v. Patter- 
son, 114 Nebr. 346, 207 NW 522. 

N. Y.— Ashton v. Rochester, 133 N 
Y. 187, 30 NE 965, 31 NE 334, 28 Am 
SR 619; Johnson v. Donvan, 106 N. 
Wie 200 pela. IN Ee 5045 Mulholland Vv. 
Reid, 165 App. Div. 862, 150 NYS 784; 
Winfield. v. Stacom, 40 App. Div. 95, 
57 NYS 563; Uhlfelder v. Tamsen, 15 
App. Div. 436, 44 NYS 484 [rev 18 
Mise. 173, 41 NYS 438 (rev 17 Misc. 
296, 40 NYS 372)]; Lawton v. Law- 
ton, 54 Hun 415, 7 NYS 556; Haas v. 
Craighead, 19 Hun 396; Draper v. 
Pratt, 43 Misc. 406, 89 NYS 356; Fein- 
burg v. American Surety Co., 33 Misc. 
458, 67 NYS 868. But see Pope v. 
Manhattan R.-Co., 79 App. Div. 583, 80 
NYS 316 (to the effect that, notwith- 
standing the amendment to Code Civ. 
Proc. §' 452 by L. [1901] ¢ 512, the 
question whether or not a_ party 
should or should not be brought in is 
still within the discretion of the 
court); Earle v. Hart, 20 Hun 75 (to 
the effect that, as to a person who 
acquires rights pendente lite, the de- 
cision of the question as to his in- 
tervention is a matter of discretion 
of the court to which application is 
made). 

Okl.—Jones v. Security State Bank, 
TZ0ROk) Zoe Zod 65: 

Wis.—-Carney Vv. Gleissner, 62 Wis. 
493, 22 NW 735. 

See Bowen v. Needles Nat. Bank, 
76 Fed. 176, 177 (where, in constru- 
ing the California code provision, the 
eourt said: ‘To one so interested, 
the statutory intervention provided 
for in said section seems to be a right 
expressly and unqualifiedly grant- 
ed” 


{rev on other 
VA, OO INNS) 


See also Massachusetts Bonding, 
etc., Co. v. Novotny, 200 Iowa 227, 
231, 202 NW 588 (where, in holding 
that leave of court was not a con- 
dition precedent to intervention, the 
court ‘said: ‘This rule’is followed in 
state courts where the statute gives 


The grounds of intervention may 
have arisen subsequent to the institution of the 
Where the ground for intervention 
has ceased to exist, the motion therefor is properly 
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condition precedent,®*> where applicant is not a neces- 
sary party,?® where the case does not fall within 
the statute as to intervention,** or where the inter- 
vener’s case does not come within the rule**® that a 


person may intervene where he will either gain or 


Discre- 


the intervener an absolute right to 
file his petition and become a party 
to, the suit), 

[a] In Louisiana (1) a trial judge 
cannot refuse to permit intervention 
where the application is made prior 
to the trial. Howell v. Mundy, 145 
La. 291, 82 § 274. (2) Questions as 
to whether the intervention should be 
dismissed on an exception as to the 
character of the interest disclosed or 
other cause, or whether any delay 
should be allowed for service of cita- 
tion, are matters for his subsequent 
determination. Howell v. Mundy, 


supra. 

fb] In the Philippines (1) where 
a person seeks to intervene as a 
plaintiff, in aid of the action, inter- 
vention is permitted practically as a 
matter of course. Joaquin v. Herrera, 
37 Philippine 705. (2) Where a per- 
son who has a necessary interest de- 
sires to intervene for the purpose of 
asserting property rights in the res 
which is the subject matter of the 
litigation, without becoming a formal 
plaintiff or defendant and without ac- 
quiring control of the litigation, in- 
tervention should ordinarily be per- 
mitted, especially if such person's 
interest cannot otherwise be properly 


protected. Joaquin vy. Herrera, su- 
pra. 
83. Draper v. Pratt, 43 Misc. 406, 


89 NYS. 356. 

34. Pender County Drain. 
Comrs. v. Lafayette Southside Bank, 
27 EF. (2d) 286. 


Ind.—Pottlitzer v. Citizens’ Trust 
Co.,.60 Ind. A. 46, 108 NE 36. 
Ky.—Roberts v. Cardwell, 154 Ky. 


483, 157 SW 711, AnnCas1915C 515. 
Pa.—Bullock Electric Mfg. Co. v. 
Lehigh Valley Tract. Co., 231 Pa. 129, 
80 A 568. 
Ss. C.—Marion County Lumber 
wore: v. Whipple, 118 S. C. 90, 110 SE 


See Hart v. Kohn, 12 Misc. 648, 
33 NYS 272 (holding that, where it 
does not appear that applicant has 
an absolute right to intervene, it is 
discretionary with the court to grant 
permission). 

[a] In the Philippines (1) inter- 
vention as defendants by persons who 
wish to be admitted as active liti- 
gants to assert rights hostile either 
to plaintiff, or to all the parties in 
interest, is a matter which is within 
the discretion of the court to which 
application is made. Joaquin v. Her- 
rera, 37 Philippine 705. (2) The court 
will not admit new parties whose 
purpose is to make trouble and resist 
the litigation unless there are strong 
reasons for so doing. Joaquin v. Her- 
rera, supra. 

Discretion in respect of time for 
intervention see infra § 211. 

35. Smith v. Gale, 144 U. S. 509, 12 
SCt 674, 36 L. ed. 521 [aff 4 Dak. 196, 
30 NW 138]; London, etec., Bank v. 
Abrams, 6 Ariz. 87, 53 P 588; Fer- 


lose by the direct legal operation of the judgment.*® 
But this discretion must not be abused.*° 

Matters considered. Where the court may exer- 
cise discretion, the solution of the problem in each 
case depends on the nature of the controversy and the 
attitude of the litigants already before the court.*? 
It is the general rule that an intervention is not a 
proper proceeding where it will have the effect of 
retarding the principal suit,*” of delaying the trial 
of the action,*® of requiring that the case shall 
be reopened for further evidence,** of changing the 
position of the original parties,*® or of* complicating 
the case and producing a multifariousmess of parties 


naindez v. Torres, 24 Porto Rico 310. 
p eee of court in general see infra 

36. Forsyth v. American Maize 
Products Co., 59 Ind, A, 634, 108 NE 


622. 

37. Gibson v. Ferrell, 77 Kan. 454, 
94 P 783; Sizemore v. Dill, 93 Okl. 
176, 220-P 352. 

33. See supra § 195 

W. H. Glover Co. 
(ne 5 138 A 770. 

[a] In real action attacking de- 
fendant’s alleged title or interest in 
certain real property, the refusal to 
permit a bank to which defendant 
had mortgaged the property to inter- 
vene was not an abuse of discretion. 


v. Smith, 


eae Glover Co. v. Smith, (Me.) 138 
40. Trelles v. Rossy, 22 Porto Ri- 
co :241. 
41. Joaquin v. Herrera, 37 Philip- 
pine 705. 
: 42. Hibernia Sav., éte., Soc v. 


Churchill; 128 Cal. 633,. 61 P2778, 79 
AmSR 73; Mathews v. Savings Uni- 
on: Bank, etc., Co., 43 Cal. A. 45, 184 P 
418; Labarre v. Burton-Swartz Cy- 
press Co., 126, Lia. 982; 53 Sits; State 
v. Capdeviellte,.122 La. 615, 48 S 126; 
Boyd v. Heine, 41 La. Ann. 393, 6 S 


714; Joaquin v. Herrera, 37 Philip- 
pine 705. See Smalley v. Taylor, 33 
Pex. 668 HHCChesivae Lilli hoe hexaabe: 


(both recognizing rule); O’Brien v. 
First State Bank, etc., Co., (Tex. Civ. 
A.) 239 SW 715 (where danger of de- 
lay was considered)} Houston Real 
Est. Inv. Co. v. Hechler, 44 Utah 64, 
UB 12s IETS) (where the court said 
that if a person is not an indispensa- 
ble party and his rights can be pro- 
tected in an independent proceeding 
intervention should not be permitted 
if his intervention would unduly de- 
lay the action). 

Right of intervener to delay cause 
see infra § 222. 

Time for intervention and effect of 
delay see infra § 211 

43. Cal.—Hibernia “Sav., etc., Soc. 
v. Churchill, 128 Cal. 633, 61 P 278, 79 
AmSR 73; Mathews v. Savings Union 
rien etc., Co. 943) (Cala A. 45,5184 

Iowa.—Keehn v. Keehn, 115 Iowa 
467, 88 NW 957; Teachout v. Des 
Moines. Broad-Gauge St. R. Co., 75 
Iowa. 722, 38 NW 145; Van Gorden v. 
Ormsby, 55 Iowa 657, 8 NW 625. 

Mo.—Watkins v. Donnell, 189 Mo. 
A. 617, 175 SW 280 (dictum). 

N. M.—Clark v. Resenwald, 31 N. 
M. 4438, 247 P 306 (statute). 

Pa—Smith v. Metropolitan L. Ins. 

Cou, 436 4Ra. Cond43. 
eitcs .—Ragland v. Wisrock, 61 Tex. 

44. Hibernia Sav., 
Churchill, 
AmSR 73. 

45. Hibernia Sav., ete. Soc v. 
Churchill, supra; Mathews v. Sav- 
ings Union Bank, ete., Co., 43 Cal. A. 


etc.,,. Soe. “v. 
128 Cal, 633, 61. -e 278, 79 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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and causes of action.4® The tendency has been 
to give a liberal construction to the applicable statute 
in order to permit intervention when the question in- 
volved is as to whether the principal suit would 
be delayed.*7 In some jurisdictions the fact that a 
claim of the intervener is below the jurisdiction of 
the court in which the action is pending is no ground 
for denying the right of intervention where a good 
reason for allowing the application is otherwise 
shown.*S Leave to intervene may be refused when 
the intervention would be unavailing.*® 

As to the number of interveners in a representa- 
tive action, there is authority for the view that the 
matter is within the discretion of the court.°° 

Effect of change in circumstances subsequent to 
ruling. Where an order refusing an intervention 
is proper under the circumstances of the case at the 
time of the application, the ruling is not made in- 
correct by a subsequent change in the circum- 
stances.°+ 

[§ 208] g. Waiver or Loss of Right to Inter- 
vene.°? The right to intervene may be waived.*® 

[§ 209] 7. Procedure’*—a. In General. Appli- 
eant must comply with statutory provisions regulat- 
ing the procedure on intervention,°® especially where 
the privilege or right to intervene is conferred by 
statute;°® and one who attempts to intervene with- 
out bringing himself within, or complying with, the 
provisions of the applicable statute is a mere inter- 
loper who acquires no rights by his unauthorized in- 
terference,*’ unless objections thereto are waived.°*® 


On the other hand where the right or privilege is ~ 


given by statute, a requirement not expressly pro- 
vided for by the statute will not be imposed in the 
absence of a cogent reason therefor.°® According 
to some eases statutory provisions as to procedure 
must be strictly and literally followed.®°° But there 
is authority for the view that statutory provisions 


45, 184 P 418; Cahn v. Ford, 42 La. 
Ann. 965, 8 S 477; Mayer v. Stahr, 35 
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as having waived the right to inter- 
vene where there has been undue de- 
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as to procedure on intervention should be liberally 
construed to effect the purpose of the statute,®* al- 
though there must be a substantial compliance.®? In 
general the burden of showing why he should be 
brought into a pending action is on applicant.®? 
Persons having rights of action arising out of sev- 
eral and distinct contracts with the same defendant, 
or several rights of action against the same defend- 
ant arising out of the same contract, cannot join 
as plaintiffs in intervention in one action against 
such defendant.®+* 

[§ 210] b. Mode or Method. 65 The intervention 
must be made in the mode and form required by 
statute or by rules laid down by the courts.°® So it 
has been laid down that a third person does not 
make himself a party to an action by filing a plea 
of the general issue,®? by entering an “intervening 
answer,’°® by filing, without leave of court, a demur- 
rer to the complaint,®°® or merely by making himself 
a party to an agreement which is filed as a stipula- 
tion in an action and embodied in orders made there- 
in;*° nor does a person make himself a party to 
the action generally by opposing the application of 
a receiver to make a certain expenditure,"! or by 
consenting to an order: settling the account of a 
receiver.‘” Moreover, an insurance company which 
may be obliged to indemnify defendant in the event 
of a judgment in favor of plaintiff is not an inter- 
vener under some statutes merely because it takes 
over_the defense of the action in accordance with 
the contract of insurance,** or because it appears 
by defendant’s counsel to oppose its joinder as de- 
fendant.‘* But the view has been taken that a 
person, not named in the complaint nor served with 
summons, who has the necessary interest, makes 
himself a party to the cause by acts and conduct 
amounting to a general appearance,’® and that a 


| person who seizes part of the fund deposited in 


66. See cases supra § 209; 
§§ 212-218 passim; 


infra 
and Scott v. 


La. Ann. 57; Lincoln v. Ball, 6 La. | lay on the part of claimant. Watkins | Wilson, 6 KyL 308. 

685. v. Donnell, 189 Mo. A. 617, 175 SW 67. Lusk v. Britton, 198 Ala. 245, 
46. Ragland v. Wisrock, 61 Tex. | 280. 73 S 492. See Beavan y. Beavan, 7 

391. See Houston Real Est. Inv. Co. 54. Presumptions on appeal as to | Kyl 99. 

v. Hechler. 44 Utah 64, 138 P 1159 | intervention see Appeal and Error 8 {a] Thus it has been held that the 


(where the court said that, where a 
person is not an indispensable party, 
intervention should not be permitted 
if it would unduly complicate the is- 
sues). 

47. Perkins v. Perkins, 20 La. Ann. 
257; Lincoln v. Ball, 6 La. 685. 

48. Watkins v. Citizens’ Nat. Bank, 
53 Tex. Civ. A. 437, 115 SW 304. 

49. Peo. v. Anglo-American Sav., 
etc., Assoc., 66 App. Div. 9, 72 NYS 
1021 [app dism 169 N. Y. 606 mem, 
62 NE 1099 mem]; Bird v. Gilliam, 
i255 Nere. 1Gj034 SO. 19:6, 

[a] Thus an application for leave 
to intervene, merely to obtain a mod- 
ification or vacation of an approval 
of a receiver’s sale, was properly de- 
nied when the court refused to change 
or vacate the order of approval. Peo. 
v. Anglo-American Sav., etc., Assoc., 
66 App. Div. 9, 72 NYS 1021 [app 
dism 169 N. Y. 606 mem, 62 NE 1099 


mem]. 

50. Tyree v. Navarro County Road 
yet NOt, Chex. Cive AS) 199, “SW 
4 


51, Cleveland v. Comstock, 22 La. 


52. Waiver of objection to inter- 
vention see infra § 453. 

53. Watkins v. Donnell, 189 Mo. A. 
617, 175 SW 280; Meissner v. Meis- 
sner, 68 Wis. 336, 32 NW 51. 

[a] “Thus a claimant by leaving 
entirely to his alleged assignor, who 
was the original owner of the claim 
and who was prosecuting it in his 
own name, the protection of the 


claimant’s interests may be regarded? 21 


2674. 

55. Dietrich v. Steam Dredge, 14 
Mont. 261, 36 P 81; Sanchez v. Neg- 
ron, 17 Porto Rico 286. 

56. Chase v. Evoy, 58 Cal. 348; 
Fischer v. Hanna, 8 Colo. A. 471, 47 
P 303; Parker v. Grand Island, 115 
Nebr. 892, 215 NW 127; Clark v. Ro- 
senwald, 31 N. M. 443, 247 P 306. 

Necessity of statutory authoriza- 
tion see supra § 186. 

57. Massachusetts Bonding, etc., 
Co. v. Novotny, 200 Iowa 227, 202 NW 
588. (recognizing rule); Steltzer v. 
Compton, 164 Iowa 465, 145 NW 
896; Des Moines Ins. Co. v. Lent, 75 
Towa, 622;°°39 NW. 8263" Parker v. 
Grand Island, 115 Nebr. 892, 215 NW 
127. 
58. Waiver of objections to inter- 
vention see infra § 453. 

59. Massachusetts Bonding, etc., 
ae v. Novotny, 200 Iowa 227, 202 NW 
588. 

60. Fischer v. Hanna, 8 Colo. A. 
S71) 40 308. 

Construction and operation of stat- 
utes in general see supra § 187. 

61. Parker v. Grand Island, 115 
Nebr. 892, 215 NW 127; Webb v. Pat- 
terson, 114 Nebr. 346, 207 NW 522. 

62. Parker v. Grand Island, 115 
Nebr. 892, 215 NW 127. 

63. Goff v. O’ Rourke, 123 App. Div. 
918, 107 NYS 1041. 

64. Gravenberg v. Laws, 100 Fed. 
1, 40 CCA 240. 

65. Petition or complaint and pro- 
ceedings thereon see infra §§ 213- 


fact that during the trial of an ac- 
tion against the receivers of a rail- 
road company the company itself 
filed a plea of the general issue did 
not make the company a party; its 
act was voluntary, and did not af- 
fect the jurisdiction of the court. 
Oper v. Britton, 198 Ala, 245, 73 S 

68. Johnson v. New Orleans, 105 
La. 149, 29 S 355. 

69. Mercantile Trust Co. v. Stock- 
ton Terminal, etc!) Ri Co.,, 44°Calvk. 
558, 186 P 1049; Dietrich v. Steam 
Dredge, etc., 14 Mont. 261, 36 P 81. 

[a] Rule applied where the de- 
murrer was filed by a person who 
claimed to be one of several defend- 
ants designated in the complaint by 
fictitious names. Mercantile Trust 
Co. v. Stockton Terminal, etc., R. Co., 
44 Cal. A. 558, 186 P 1049, 

70. Elliott v. San Diego County 
Super. Ct., 144 Cal. 501, 77 P 1109, 103 
AmSR 102. 

71. Elliott v. San Diego County 
Super. Ct., supra. 

72, Wlliott v. San Diego County Su- 
per. Ct., supra 

73. Bowers v. Gates, 201 Mich. 146, 
166 NW 880. 

74. Bowers v. Gates, supra. 

75. Tyrrell v. Baldwin, 67 Cal. 1, 
6 P 867; Benson v. Shines, 107 Ga. 
406, 33 SE 439; Baca v. Catron, 24 
N. M. 242, 173°P 862; Matter of Hela- 
mann, 153 App. Div. 583, 1838 NYS 59. 

Effect of general appearance as 
conferring jurisdiction of person in 
general see Appearances §§ 41-54. 
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court in a pending litigation to which he is not a 
party becomes in effect an intervener as to such 
fund.7® In some jurisdictions the fact that an ap- 
plication to intervene is made by petition and not 
by motion in the action is not ground for refusing 
the application.** 

[§ 211] c. Time for Intervention.** The action 
must be still pending in order to permit interven- 
tion.7® It is frequently provided by the statutes 
authorizing intervention that the intervention must 
be made before trial.8° Ordinarily under such a 
statute an application which is not made before the 
trial of the principal action is too late;*! in any 
event intervention cannot be claimed as of right 
in such case.82 But where application is made be- 
fore trial, it is in time.** Under such a statute a 
motion comes too late after the cause has been sub- 
mitted to the court,’+ or after a default has been 
entered;%°> but it is not necessary that the inter- 
vening complaint should be filed before a motion for 
judgment by default.8® In some jurisdictions in 
which there is such a statute the view has been taken 
that permission to intervene after the commencement 
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< 


of the trial may be granted in the exercise of 
sound discretion.87? Other statutes expressly pro- 
vide that an intervention may be filed either before 
or after issue joined,®* provided the intervention 
does not retard the principal action or suit;*® the 
tendency has been to give the statute a liberal con- 
struction in order to permit intervention when the 
question involved is as to whether the principal suit 
would be delayed,®® but an intervention is too late 
after the trial has commenced®! and, it has been 
held, after the case has been called for trial.°? 
Where there is no statutory provision as to the time 
within which application to intervene shall be made, 
a person who makes his application at the earliest 
possible opportunity has been held to have made it in 
time,®? but the application is too late where it is 
made after the cause has been submitted for judg- 
ment where the ground for the application is that 
applicant’s rights will be incidentally affected.®* 
After the cause has been settled by the original 
parties an intervention should not ordinarily be 
allowed,®® even, according to some eases, if the set- 
tlement is made for the purpose of preventing in- 


76. Stevenson v. Harris, 7 La. A. 

(Orleans) 385. 

77. Nevins v. Fidelity, Co. 

12 Misc. 77, 338 NYS 43. 

78. Cross references: 

Computation of period of limitation 
as to intervener see Limitations of 
Actions §§ 499, 500. 

Delaying cause or trial as ground for 
denying right to intervene see su- 
pra § 207. 

Intervention: , 

After remand by appellate court see 
Appeal and Error § 3283. 
On appeal or writ of error see Ap- 
peal and Error § 1002. 
Time for intervention in particular 
action or proceeding: 
eeehaagnt see Attachment §§ 845, 


etc., 


Creditors’ suit see Creditors’ Suits 
129, ; 


Equity in general see Equity § 346. 
Garnishment see Garnishment § 

587. 

‘ Keehn v. Keehn, 115 Iowa 467, 
88 NW. 957; Encino State Bank v. 
Tenorio, 28 N. M. 65, 206 P 698; Leén 
v. Meléndez, 28 Porto Rico 549; Min- 
shull v. McDougal, 143 Wash. 599, 
255 P 655; Wiseman vy. Eastman, 21 
Wash. 163, 57 P 398. 

80. See statutory provisions. 

81. Kelly v. Smith, (Cal.) 268 P 
1057; Henry v. Cass County Mill, etc., 
Co., 42 Iowa 33; State v. Farmers’ 
State Bank, 103 Nebr. 194, 170 NW 
901; Flint v. Chaloupka, 81 Nebr. 87, 
1th NW) 525;:. Seattle,. ete.,,R. Co. vy. 
Bowman, 53 Wash. 416, 102 P 27. See 
Longmire v. Yakima Highlands Irr., 
éte., Co., 95 Wash. 302, 163 -P 782 
(order striking intervention sus- 
tained where only issue to be tried 
when intervention occurred was as to 
whether findings, conclusions, and 
judgment should be withdrawn from 
escrow). 

[a] A general code provision af- 
fording redress if a person has no 
remedy under the code does not au- 
thorize a party to intervene after 
trial has commenced in a _ pending 
suit. if he had an upportunity to in- 
tervene before trial, under the code 
provision for intervention, and lost it 
by delay. Flint v. Chaloupka, 81 
Nebr. 87, 115 NW 535. 

82. Paine v. Copper Belle Min. Co., 
13 Ariz. 406, 114 P 964 [aff 232 U.S. 
595, 34 SCt 440, 58 L. ed. 746]: Porter 
v. Knapp, 37 S. D. 279, 157 NW 988. 

Absolute right to intervene in gen- 
eral see supra § 207. 

83. Van Loben Sels v. Producers’ 


Fruit Co., 36 Cal. A. 201, 179 P 403; 
McConniff v. Van Duzen, 57 Nebr. /J 


49, 77 NW 348; Encino State Bank v. 
Tenorio, 28 N. My 65, 206 P 698. 

{a] Rule applied where interven- 
tion occurred prior to the trial of any 
issues of fact and before the cause 
was set for trial. Van Loben Sels v. 
Producers’ Fruit Co., 36 Cal. A. 201, 
179 P 403. ; 

84. Seligman v. Santa Rosa, 81 
Fed. 524. See Teachout v. Des Moines 
Broad-Gauge St. R.'Co., 75 lowa 722, 
38 NW 145 (where, however, decision 
apparently turned on question as to 
whether intervention would cause de- 
ay). 

85. Martin v. Lawrence, 156 Cal. 
L91, 103s Peo tstee Hibernia;  Sancyete:, 
Soc: vi Churehill, 128 Cal...633,561—P 
278, 79 AmSR 78; Safely v. Caldwell, 
17 Mont. 184, 42 P 766, 52 AmMSR 693; 
Pillot v. Pillot, 21 Porto Rico 188, 190 
[eit Cyc]. 

86. Thompson v. Huron Lumber 
Co., 4 Wash. 600, 30 P 741, 31 P 25. 

87. Paine v. Copper Belle Min. Co., 
13 Ariz. 406, 114 P 964 [aff 232 U. S. 
595, 34 SCt 440, 58 L. ed: 746]. 

88. See statutory provisions. 

{a] Intervention expediting settle- 
ment of estate which is affected.— 
Where, after notification of a third 
person’s interest in the note sued on, 
defendant prays that the latter may 
be cited, and he intervenes, plaintiff 
cannot urge that the intervention is 
filed: too late, and when he was about 
to try the suit which it delayed, par- 
ticularly where by a decision on the 
intervener’s pretensions an _ earlier 
settlement of the estate of which 
plaintiff is administrator will be se- 
ae Moran v. Le Blanc, 6 La. Ann. 

{[b] Intervention in time.—Viley 
v. Wall, 159 La. 627, 105 S 794; State 
v. Capdevielle, 122 La. 615, 48 S 126; 
Boyd v. Heine, 41 La. Ann, 398, 6 S 
714; Perkins v. Perkins, 20 La. Ann. 
267+. Miles. v. (Grosman .Coi,°70. Okl. 
142, 173 P 808. . 

89. Retarding action as ground 
fon wetnaine: intervention see supra 


Right of intervener to delay action 
see infra § 222. 

90. See supra § 207. 

91. Viley-v., Wall, 159) al 627, 105 
S 794 (dictum); Wenar vy. Schwartz, 
120 La. 1, 44 S 902. See Lincoln v. 
Rall, 6 La. 685 (where an attempt to 
answer made by certain persons was 
regarded as objectionable on the 
ground, among other grounds, that it 
was made when the trial was nearly 
concluded). 

925 Smith wav. 19 La. 


Strickland, 
Ann. 118. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


93. Floyd v. Sellers, 7 Colo. A. 491, 
44 P 371. 
[a] After default.——Where  de- 


fendant had failed to appear, and his 
default was added by the clerk in 
vacation, an intervening petition pre- 
sented on the first day of the suc- 
ceeding term was properly granted. 
Boxe v. Sellers, 7 Colo. A. 491, 44 P 

{[b] In Texas (1) the view has 
been taken that the court in which 
the action is pending has some dis- 
cretion as to the time for filing the 
application. Graves v. Hall, 27 Tex. 
148. (2) Intervention may be per- 
mitted before a final Submission of 
the cause (Smalley v. Taylor, 33 Tex. 
668), (8) or, according to some cases, 
at any time before the issues are de- 
termined (Zucht v. Jorrie, (Civ. A.) 
294 SW 687; Campbell v. Upson, (Civ. 
A.) 81 SW 358 [rev on other grounds 
98 Tex. 442, 84 SW 817]}). (4) But 
the application must be presented in 
time to enable the parties to the 
cause to meet and contest the issue 
which may be presented by the inter- 
vener. Smith v. Allen, 28 Tex. 497. 
(5) Intervention will not be permit- 
ted where it will operate as a sur- 
prise and manifest injustice. Van 
Bibber v. Geer, 12 Tex. 15. (6) Thus, 
where a petition for intervention was 
not filed until the day before the trial, 
and not brought to the notice of the 
court or plaintiff until after the 
cause was called for trial, and this 
neglect was not accounted for, the 
court was not bound to receive it. 
Van Bibber v. Geer, supra. (7) Nor 
will intervention be permitted where 
the issues have been practically de- 
termined. Pinkard v. Willis, 24 Tex. 
Civ. A. 69, 57 SW 891. 

94. Skinner v. Slater, 159 Mo. A. 
589, 141 SW 733. 

95. Leon First Nat. Bank v. Gill, 
50 Iowa 425; Henry vy. Cass County 
Mill, etc., Co., 42 Iowa 38; Cleveland 
v. Comstock, 22 La. Ann. 597; Wilson 
v. Lexington Bank, 77 N. C. 47. See 
Lambie v. Wibert, (Tex. Civ. A.) 31 
SW 225 (holding that, where a suit 
has been settled and the parties have 
agreed to a dismissal, it is too late 
for others claiming an interest in the 
property to file a plea of interven- 
tion without leave of court). 

[a] Reason for rule.—‘“A volun- 
tary agreement of the parties stands 
in the place of a verdict, and, as be- 
tween the parties to the record as ful- 
ly and finally determines the contro- 
versy as a verdict could do.”* Henry 
v. Cass County Mill, ete, Co., 42 
Iowa 33, 35. 


SS 


[9§ 210-211 


a ae ; 


§§ 211-213] 


tervention,®® although in the case of an assignment 
of part of plaintiff’s claim, pendente lite, it has 
been held that the assignee may intervene notwith- 
standing a settlement betyveen the original parties.®? 

After a demurrer to the complaint is sustained 
and the eause is continued with leave to amend, 
the action is still pending so as to permit inter- 
vention.°® 

After judgment an intervention is not ordinarily 
permitted®® in the absence of a showing that such 
intervention is in furtherance of justice and will not 
affect injuriously the original litigants,t or where 
applicant does not show an adjudicated or unques- 
tioned interest in the judgment rendered.? In some 
jurisdictions the view is taken that the question as 
to permitting intervention after judgment is one 
of. disecretion,? and the propriety of intervention 
after judgment has been recognized in certain in- 
stances. Thus, under a statute authorizing the 
court after final judgment to permit amendments, 
the propriety of an intervention after judgment has 
been upheld.® 

Where a judgment is vacated and a new trial or- 
dered, applications to intervene are to be determined 
by the rules applicable where no judgment had been 
rendered.® But an intervention cannot be upheld 
where it comes after the judgment has improperly 
been vacated.’ 

The vacation of an improper dismissal of an action 


96. Leon v. Meléndez, 28 Porto 
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not intervened at the hearing could 


[47 C.3.] 11 


renders effective, as an intervention in a pending 
action, an intervention made prior to such dismissal. 

A rule of court as to time for motions has been 
construed as not applicable to an application for 
intervention, as applicant was not a party to the 
action.® 

Laches. Where it appears that applicant has pect 
guilty of laches, permission to intervene may be de- 
nied?” or granted upon terms,'! provided no excuse 
is shown for the delay,1? at least where applicant 
is not a necessary party.*® 

[§ 212] d. Leave of Court.1* Under some stat- 
utes, leave of court for the filing of a petition of 
intervention is required,!® even, in some jurisdic- 
tions, where a statute does not specifically require 
such leave;!® and in the absence of such leave, a 
person who might otherwise be permitted to inter- 
vene may not ordinarily be regarded as a party.*? 
But under some statutes leave of court is not re- 
quired.'® 

[§ 213] e. Application, Petition, or Complaint, 
and Proceedings Thereon!®—(1) In General. It is 
usually provided that intervention shall be by pe- 
tition or complaint?° which must be served upon the 
parties to the action,?+ and a person who does not 
file the required petition or complaint is not usually 
regarded as a party.” One who seeks to intervene 
under the statute must himself make the applica- 
tion to be made a party.?? But in some instances 


13. Forsyth v. American Maize 


Rico 549. 
97. Texas, ete., R. Co. v. Vaughan, 
16 Tex. Civ. A. 403, 40 SW 1065. 


98. Wright v. Neathery, 14 Tex. 
211. 

99. U. S.-—Caldwell v. Guardian 
Trust Co., 26 F. (2d) 218 (under Ar- 


kansas statute). 
Cait-— Kelly iwecsmith, 268. Pyl057; 
Mack v. Eummelen, 31 Cal. A. 506, 160 


P 1096. 
Colo.—Fischer v. Hanna, 8 Colo. A. 
471, 47_P 303. 


Iowa.—Henderson v. Farmers’ Sav. 
Bank, 199 Iowa 1156, 200 NW 581. 

Ky.—Combs v. Cardwell, 164 Ky. 
542, 175 SW 1009; Meadows v. Goff, 
90 Ky. 540, 14 Sw 535, 12 KyL 495. 

La.—Viley v. Wall, 159 La. 627, 105 
S 794 (dictum). 

Mo.—Zeitinger v. Hargadine—Mc- 
Kittrick Dry Goods Co., 298 Mo. 461, 
250 SW 918; State v. Chicago, etc., R. 
Co., (A) 193 SW 932; Watkins v. 
Donnell, 189 Mo. A. 617, 175 SW 280; 
Morton v. Royal Council R. L., 100 
Mo. A. 76, 73 SW 259. 

N. M.—Encino State Bank v. Ten- 


orio, 28 N. M. 65, 206 P 698. 

Ne viG—-SCamderda iv MAY andi o WINe wos 
47, a1” SE 526. 

N. D.—Schouweiler v. Allen, 17 N. 
1D: E10, 117 NW 866. 

Oh.—-Davy v. Hyde Park, 16 Oh. 
Cir et. 506, Sc OnyiCire Dec sil 16 


Oh. Cire Ct.:50%, 9: Oh. Cir: Dec, 400, 

Porto Rico.—Ramos v. Esteves, 20 
Porto Rico 122. See also Garcia v. 
Kuinlan, 8 Porto Rico 428 (right of 
claimant to certain property, pos- 
session of which was granted to an- 
other in voluntary jurisdiction pro- 
ceedings, to have such proceedings 
declared contentious, has been de- 
nied). 

S. D.—Youngberg v. Youngberg, 44 
S. D. 1, 181 NW 835; Hickok v. East- 
man, pie Se 40h 591, 114 NW 706. 

Tex.—Campbell v. Upson, (Civ. A.) 
81 SW 358. 

Viash.—Seattle, etc., R. Co. v. Bow- 
man, 53 Wash. 416, 102 P 27. 

See People’s Bank vy... Virginia 
Bridge, etc., Co., 94 Fla. 474, 113 S 
680 (recognizing rule). 

fa] TIllustration.—Where an_ or- 
der allowing a claim against a bank 
under Code (1897) § 1877 had become 
a final judgment, claimant who had 


not, after hearing, intervene and have 
the final order set aside on the ground 
that the claim should have had pref- 
erence under Code Suppl. (1913) § 
38825a. Henderson v. Farmers’ Sav. 
Bank, 199 Iowa 1156, 200 NW 581. 

1. Zeitinger v. Hargadine—McKit- 
trick Dry Goods Co., 298 Mo. 461, 250 
SW 913. 

2.5 Sti. Paul, ete, Ra Con v.. Blake- 
LOANS Di 1340122) NW sa8c5 
Sa” Brennan: vy. Halls 134:ANi’ Youeo, 


[a] Permission refused.—Pending 
an appeal from a judgment in a suit 
brought to determine the equitable 
ownership of a trust fund, the trial 
court may, without abuse of discre- 
tion, refuse to permit a third person 
to intervene for the purpose of set- 
ting up a claim to the fund. Bren- 
nan. v.Hallw3l No Ys7160, 429) INE 


1009. 
4, Thomas v. Smith, 7 Ky. Op. 
536; Koehler v. Brady, 82 App. Div. 


279, 81 NYS 695 [app dism 181 N. Y. 
503 mem, 73 NE 1125 mem]. 

5. Henry v. Jeans, 48 Oh. St. 448, 
28 NE 672. 

6. Paine v. Copper Belle Min. Co., 
18 Ariz. 406, 114 P 964 [aff 232 U. S. 
595, 34 SCt 440, 58 L. ed. 746] 

Intervention after remand by ap- 
yee court see Appeal and Hrror § 

7 W. D. Jenkins Lumber Co. v. 
Cramer, 182 Iowa 161, 160 NW 42. 

8. Schoniger v. Logan, 40 S. D. 30, 
166 NW 226. 

9: Clough, \v. “Miller, 53)-Ind. 28; 
Clough v. Thomas, 53 Ind. 24. 

Time for motions in general see 
Motions and Orders § 26. 

10. Gale v. Frazier, 4 Dak. 196, 30 
NW 138. [aff 144 U. S. 509, 12 SCt 
674, 36 L. ed. 521]; Gibson v. Ferrell, 
it, Kan, 454, 94) P 783%... Graves. wv: 
Trimble, 10 Ky. Op. 893; MacArdell 
v. Olcott, 62 App. Div. 127, 70 NYS 
930; Callanan v. Keeseville, ete, R. 
Co., 48 Misc. 476, 95 NYS 513; Draper 
v. Pratt, 43 Misc. 406, 89 NYS 356. 

Time for service of petition or 
complaint see infra § 216. 

11. Wall v. Beach, 20 App. Div. 
480, 47 NYS 33; Draper v. Pratt, 43 


| Misc. 406, 89 NYS 356. 


125 See cases supra notes 10, 11; 
and case infra note 13. 


Ee oenats Co., 59 Ind. A. 634, 108 NE 


14. Cross references: 

Discretion of court as to poreittins: 

intervention see supra § 2 
Hearing on application to esas 

see infra § 2 
Leave to intervene in courts of equity 

see Equity § 345. 

Order granting leave see infra § 218. 

15. See code and other statutory 
provisions. 

16. Pottlitzer v. Citizens’ Trust 
Co., 60 Ind. A. 45, 108 NE 36; Mc- 
Laughlin Vv. McLaughlin, 16 Mo. 242. 

17. Mercantile Trust Co. v. Stock- 
ton Terminal, ete), RCo. 44) Cale-Au 
558, 186 P 1049; Bradley v. Trousdale, 
15 La. Ann. 206; State v. Barnes, 5 
N. D. 350,’ 65 NW 688. 

18. Massachusetts Bond, etc., Co. 
v. Novotny, 200 Iowa 227, 202 NW 
588; State v. Farmers’ State Bank, 
103 Nebr. 194, 170 NW 901; In re 
Keller, 101 Nebr. 115; +162 NW 511; 
Spaulding v. Murphy, 63 Nebr. 401, 88 

NW 489; State v. Holmes, 60 Nebr. 
39, 82 Nw 109. See Bennett v. W hit- 
comb, 25 Minn. 148 (recognizing 
rule); Webb v. Patterson, 114 Nebr. 
346, 351, 207 NW 522 (where the 
court said: “In filing such petition 
in intervention, the orderly procedure 
would have been to have asked leave 
before filing’’). 

19. In suits or proceedings in 
equity see Equity § 347 

20. See statutory provisions. 

21. See infra § 216. 

22. Elliott v. San Bernardino 
County Super. Ct., 168 Cal. 7127, 145 
P 101; Chase v. Evoy, 58 Cal. 348; 
Johnson vy. New Orleans, 106 La. 149; 
29 S 355. Compare Spencer v. Good- 
man, 33 La. Ann. 898 (where a cross 
bill was regarded as in effect an in- 
tervention). 

[a] Petition not a petition in in- 
tervention.—Under Code Civ. Proc. § 
387, a petition for leave to have prop- 
erty sold by a trustee under a deed 
of trust given by defendant cor- 
poration did not make petitioner an 
intervener in an action against such 
corporation as to whose property a 
receiver had been appointed. Elli- 
ott v. San Bernardino County Super. 
Cty 168s Cal Tak 1452 P Hor 

23. Chapman yv. Forbes, 123 N. Y. 
532, 26 NE 3. 
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the absence of a formal application to intervene has 
been regarded as an irregularity only,** and as not 
going to the jurisdiction.?®> So a formal application 
is not necessary for the purpose of complying with 
some statutes where an order to bring in the inter- 
vener has already been made at the request of a 
party to the action.2® A party cannot, by one pe- 
tition, intervene m several distinct and unconsoli- 
dated actions.?7 

[§ 214] (2) Form and Contents of Application, 
Petition, or Complaint.?8 A petition or complaint,”® 
or other pleading®® or application,?* by which a 
person seeks to intervene must show by proper aver- 
ments that the petitioner has an interest which 
entitles him to intervene; and, according to some 
cases, should contain facts sufficient to show that the 
intervener is entitled to the relief demanded.*? But 
the view has been taken that, where a person wishes 
to intervene to disclaim or prevent the prosecution 
of an action in his supposed interest, the showing of 
interest may be found in plaintiff’s pleading.** Mere 
irregularities in the form of applicant’s pleading are 
not fatal;?4 nor is the fact that there has not been 
a strict compliance with the appleable statute.*° 
But it should appear that there is an actual attempt 
to intervene.*°® 

Method and form and language of allegations. 
Applicant should set forth his interest in traversable 
form,?? and a mere denial of plaintiff’s right is not 
suffieient.28 So an affidavit in support of a motion 
to intervene has been regarded as insufficient where 
it sets forth applicant’s interest in an argumentative 


24. Bamforth v. Ihmsen, 28 Wyo. 31. 

282, 204 P 345, 205 P 1004. 918, 107 NYS 1041 
25. Bamforth v. Ihmsen, supra. [a] 
26. Tom Boy Gold Mines Co. v. 


Green, 11 Colo. A. 447, 53 P 845. 

27. Rosenbaum vy. Adams, 61 Iowa 
382, 16 NW 290. 

28. In equity see Equity § 347. 

Pleadings of intervener in cause in 
general see infra § 223. 

29. U. S.—Smith v. Gale, 144 U. S 


person who, 
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Goff v. O’Rourke, 123 App. Div. 


Affidavit insufficient.—An affi- 
davit made by the attorney in fact 
of the person seeking to 
which failed to set forth affiant’s 
source of information or to state what 
relation, if any, applicant bore to a 
according to the affi- 
davit, was the beneficiary of a trust 
in the land involved in the action, was 


[§§ 213-216 


way only.2® <A petition or application should set 
forth facts and not mere conclusions.49 Thus a 
general averment to the effect that applicant has an 
interest in the subject matter of the litigation is 
not sufficient;4! he should allege the facts which 
show such interest.*2 In some jurisdictions a peti- 
tion for leave to intervene need not be as formal 
as a complaint*? or answer,** and is sufficient if it. 
contains clear and definite statements or a recital 
of facts upon which the intervener’s claim is pred- 
icated.*° 

Writing, verification, and signature. A person 
cannot intervene in a pending suit in a court of 
record without written pleadings.4®° The view has 
been taken that a petition to intervene need not be 
verified by affidavit.47 A petition signed merely by 
an agent of the intervener is not sufficient.*8 An 
affidavit which fails to disclose that affiant has per- 
sonal knowledge of the facts to which he swears, 
and fails to show any excuse for not obtaining the 
affidavit of one who has such knowledge, is not suf- 
ficient.*® 

[§ 215] (3) Objections.°° A demurrer to the in- 
tervener’s petition or complaint may be based on a 
failure to state a ground for intervention.®* An ob- 
jection that the petition does not state facts suffi- 
cient to constitute a cause of intervention may be 
taken at any time.°? Any informality or imper- 
fection in the statement of facts may be waived.®? 

[§ 216] (4) Notice; Service of Complaint or Pe- 
tition.°* Usually there must be notice in some form 
to the original parties of the filing of the inter- 


eae 53 Tex. Civ. A. 437, 115 SW 


41. Clarke v. Eureka County Bank, 
116 Fed. 534; Watkins‘y. Citizens’ 
Nat. Bank, 53) Mex) (Gives Aas 4S 7am diy 
SW 304. 

42. Clarke v. Eureka County Bank, 
116 Fed. 534; Moran vy. Bonynge, 157 
Cal. 295, 107 P 312; and cases supra 
notes 29-31. ‘ 

43. Inskeep v. State, 198 Ind. 224, 


intervene, 


509, 12 SCt 674, 36 L. ed. 521 [aff 4| insufficient. Goff v. O’Rourke, 123/153 NE 411; Cambria Iron Co. v. 
Dak. 196, 30 NW 138]. App. Div. 918, 107 NYS 1041. Union Trust Co., 154 Ind. 291, 55 NE 

Colo.—Nisbet v.  Siegel-Campion | ,.32-_Bechtol v. Bechtol, 2 Alaska | 745, 56 NE 665, 48 LRA 41; Olejnic- 
Live Stock Co., 21 Colo. A. 494, 123 | 397; Smith v. Allen, 28 Tex. 497. See | zak v. Indiana Lumber Mfg. Co., 78 


P 110 [writ of error dism 53 Colo. 
338, 125) P 524). 
Iowa.—Phares v. Buser, 79 NW 120. 


Nebr.— Welborn v. Eskey, 25 Nebr. | titled to relief). 


33. 


Bird v. Gilliam, 125 
196 (motion to intervene was properly 
denied where applicant was not en- 


N. Cy 76) 34 SE tnd. A. 168) 135 NE 6 


44. Inskeep v. State, 198 Ind. 224, 
1- | 153 NE 411. . 
See also infra § 223. 45. Cambria Iron Co. vy. Union 


193, 40 NW 959. 

Nev.—Harlan v. Eureka Min. Co., 
10 Nev. 92. 

N. Y.—Bouden v. Long Acre Square 
Bldg. Co., 92 App. Div. 325, 86 NYS 
1080. 

Okl.—Stebbens v. 44 
Okl. 84, 143 P 671. 

Porto Rico.—Gonzalez v. Davila, 25 
Porto Rico 627 (recognizing general 
rule). 

Tex.—Smith v. Allen; :28) Tex. 497; 
Sherman v. Cage, (Civ. A.) 279 SW 
508; Hodges Drilling Co. v. Tyler, 
(Civ. A.) 233 SW 548. 

See Lampton v. Lewis, I KyL 66, 
10 Ky. Op. 622. 

[a] Petition held sufficient.— 
Barnes v. Shattuck, 13 Ariz. 338, 114 
P 952; Orecasitas v. Somoza, 27 Porto 
Rico 462; Cole v. Schamber, 36 S. D. 
424, 155 NW 189. 

30. Parker v. Grand Island, 115 
Nebr. 892, 215 NW 127; Moline, etc., 
Co. v. Hamilton, 56 Nebr. 132, 76 NW 
455. 

[a] Effect of claim of interest 
made in preliminary proceeding.—The 
mere fact that:in preliminary proceed- 
ings a claim of interest in behalf of 
the intervener may appear does not 
excuse the intervener’s failure to 
plead it as an issue to be determined 
at the trial. Parker v. Grand Island, 
115 Nebr. 892, 215 NW 127. 


Longhoffer, 


Gonzdlez v. Davila, 25 Porto 
Rico 627. 

34. In re Keller, 101 Nebr. 115, 162 
NW 511. 

35. In re Keller, supra. 

36. Schouweiler v. Allen, 17 N. D. 
510, 117 NW 866. 

[a] A petition asking permission to 
have an attorney retained in the case 
in behalf of the applicants, not ac- 
companied by any proposed complaint 
in intervention, is not a petition to 
intervene. Schouweiler vy. Allen, 17 
N. D510, 117 NW 866. 

37. Parker v. Grand Island, 115 
Nebr. 892, 215 NW 127. 

38. Parker v. Grand Island,‘supra; 
Moline, ete., Co. v. Hamilton, 56 Nebr. 
132, 76 NW 455. See Griffith v. Mon- 
tana Wheat Growers’ Assoc., 75 Mont. 
466, 472, 244 P 277 (where the court 
said: “The mere denials in the com- 
plaint in intervention are not effective 
for any purpose (20 R. C. L. 691)’’). 

39. Bouden v. Long Acre Square 
Bldg. Co., 92 App. Div. 325, 86 NYS 


1080. ; 
40. U. S.—Clarke v. Eureka Coun- 
ty Bank, 116 Fed. 534. 


Ark.—Thibault v. 127 
Ark. 1, 192 SW 183. 

Cal.— Moran y. Bonynge, 157 Cal. 
295, LOG eae 

N. Y.—Honegger v. Wettstein, 94 
Nae Yar 252: 

Tex.—Watkins 


McHaney, 


v. Citizens’ Nat.4 


Trust Co, 154 Ind. 291), 55 Niky 745, 
56 NE 665, 48: LRA 41; Olejniczak v. 
Indiana Lumber Mfg. Co., 78 Ind. A. 
168, 1385 NE 6. 


46. Sherman vy. Cage, (Tex. Civ. A.) 
279 SW 508. 
47. Smith v. Allen, 28 Tex. 497. 


See Johnson v. York Coal, ete., Co., 
182 Ky. 303, 206 SW 611 (where a pe- 
tition to become a party was consid- 
ered by the court, although not veri- 
fied). But see Lampton v. Lewis, 1 
KyL 66, 10 Ky. Op. 622. 

48. Rosenbaum v. Adams, 61 Iowa 
382, 16 NW 290. 

49. Bouden v. Long Acre Square 
oe Co., 92 App. Div. 325, 86 NYS 

50. Objections to intervention in 
general see infra §§ 451-454. 

Striking petition or complaint in 
intervention see infra § 223. 

51. Shepard v. Murray County, 33 
Minn. 519, 24 NW 291,38 


52. UHarlan v. Hureka Min. Co., 10 
Nev. 92. 

53. Harlan v. Hureka Min. Co., su- 
pra. 


sien Notice in equity see Equity § 
vo . 
Process upon: 
Bringing in new parties in general 
see Process [32 Cye 424]. 
Te eae in equity see Equity § 
ao. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 216-218] 


vener’s application, complaint, or petition.°® In 
some jurisdictions, however, no such notice is re- 
quired,®*® although it is the orderly procedure,°’ 
and it has been held that in general a defendant 
once served is bound to take notice of pleadings 
filed by new parties.®® In some jurisdictions appli- 
eant is not required to give notice of his intention 
to apply to be admitted as a party.°® A statutory 
provision that the complaint or petition must be 
served on the parties to the action®® must be com- 
plied with,*t but the fact that there is a trial of 
the case before the service of the complaint does 
not, it has been held, affect the jurisdiction of 
the court in respect of the intervention.®? 

Time for service. While in some jurisdictions an 
intervention may not retard the principal action,®* 
even in such jurisdictions, the intervener is entitled 
to such delay as will permit him to effect service,** 
but where, after filing his petition, he is chargeable 
with undue delay in effecting service, he is not enti- 
tled to further delay when the ,case is called for 
trial.6° Service must be made while the action is 
still pending.“ In Quebee a failure to comply 
with a code provision requiring service within a 
specified time after the intervention is allowed®? 
renders the intervention ineffective where certain 
formalities are complied with;®* but such failure 
is not ground for an exception to the form.®® 

[§ 217] (5) Jurisdiction and Hearing; Questions 
Considered. The court which has jurisdiction of 
the main action has jurisdiction to permit the in- 
tervention.‘° Under general rules,‘! after the ap- 

55. Chism v. Ong, 33 La. Ann. 702; 
New Salem State Bank v. Schultze, 
63 Mont. 410, 209 P 599. See Lapp 


v. Hildreth, ete., Lumber Co., 21 Oh. 
Cimewee, 1945) 117 Oh. Cir Deen 628° (a 


605, 38 SW 653. 


PARTIES 


Brown v. Hudson, 
(4) But where de- 
fendant has not appeared, notice of 
a petition in intervention by which a 
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pointment of a special judge, the regular judge 1s 
without authority to receive a petition in inter- 
vention.*? 1 
Hearing and determination. In some jurisdictions 
a hearing at which all persons are represented is 
not required in determining whether leave to inter- 
vene shall be granted,’* and leave to intervene may 
be granted ex parte;’* but usually it is necessary 
that thereafter notice shall be given to the original 
parties.7> By some statutes it is provided that the 
intervention is to be decided with the principal 
suit.7° Where an application for leave to inter- 
vene is made, the parties all being before the court, 
questions in reference to the propriety of inter- 
vention may be considered as if raised on motion 
to strike out the intervener’s complaint.‘7 In some 
jurisdictions, where on a motion to intervene ap- 
plicant shows a prima facie interest, the court will 
not ordinarily determine questions as to the merits 
of applicant’s claim,7® as to whether such claim is. 
barred by the statute of limitations,‘® or as to 
whether applicant may properly set up a counter- 
claim, or a claim for affirmative relief, against the 
original plaintiff.8° But it has been held that, 
where application to intervene is made after a final | 
judgment by which the rights of the parties have 
been settled, the court may pass on the merits of 
applicant’s claim.’+ In determining whether an ap- 
plication to intervene should be allowed, the aver- 


' ments of the petition, so far as they are well plead- 


ed, must be taken as true.*? 


|§ 218] (6) Decision or Order as to Intervention; 
145 Pex: oCivi) (A: 66. Minshull v. McDougal, 143 
Wash. 599, 255 P 655. See Schoniger 
v. Logan, 40 S. D. 30, 166 NW 226 
(where order vacating dismissal of 


summons to the original plaintiff 
should be issued on a cross. petition 
filed by intervener who seeks to ap- 
propriate to payment of intervener’s 
claim against such plaintiff the 
amount due from the original de- 
fendant to such a plaintiff); and 
cases infra note 61. 

[a] Where the matters alleged 
may be ground for affirmative relief 
against the parties to the action, 
there should be some step taken by 
the intervener answering the purpose 
of service of process, so that they 
shall be prepared to answer, and, if 
necessary, disprove the allegations of 
the complaint in intervention. New 
Salem State Bank v. Schultze, 63 
Mont. 410, 209 P 599. 

56. Massachusetts Bonding, etc., 
Co. v. Novotny, 200 Iowa 227, 202 NW 
588. But see Leon First Nat. Bank 
v. Gill, 50 Iowa 425 (holding that, 
where the parties had agreed upon a 
settlement, they were not required to 
take notice of the petition of inter- 
vention until notice of the filing of 
such petition was served upon them). 

[a] In Texas (1) every party who 
has appeared in the case before a pe- 
tition of intervention is duly filed is 
charged with notice of the petition 
in the same manner and to the same 
extent as if he was specially cited to 
answer it. Deering v. Hurt, 2 SW 42; 
Fleming v. Seeligson, 57 Tex. 524; 
American Surety Co: v. San Antonio 
L. & T. Co., (Civ. A.) 98 SW 387. (2) 
So an answer by defendant binds him 
to take notice of the intervening peti- 
tion. Bryan v. Lund, 25 Tex. 98; Cruz 
v. Texas Glass, etce., Co., (Civ. A.) 199 
SW 819. (3) It has been held that, 
where defendants have filed a writ- 
ten waiver of process and judgment 
has gone against them by default, 
Subsequent pleas of intervention will 
not, be stricken for want of service 
of process up6n such defendants. 


[47 C. J.—8] 


liability to the intervener-is asserted 
against defendant, or a right or claim 
to the property in controversy ad- 
verse to the right of such defendant 
is alleged by the intervener, must be 
given him. Roller v. Ried, 87 Tex. 
69, 26 SW 1060; Bryan v. Lund, su- 
pra; Rush v. Davenport, (Civ. A.) 34 
SW 380. 

57. Massachusetts Bonding, etc., 
Co. v. Novotny, 200 Iowa 227, 202 NW 
588. 

58. Ball v. Red Square Oil, 
Co., 113 Kan. 763, 216 P 422. 


etc., 


59. Fertel v. Sampliner, 18 Oh. Cir. 
Ct.) 740, 40 Ohy iCir. ¢,Dee. 166 

60. See statutory provisions. 

61. Chase v. Evoy, 58 Cal. 348; 


Fischer v. Hanna, 8 Colo. A. 471, 47 P 
303; Burge v. Batson, 149 La. 542, 89 
S 687; Johnson v. New Orleans, 105 
La. 149, 29 S 355; Bradley v. Trous- 
dale, 15 La. Ann. 206; Dietrich v. 
etgaam Dredge, ete., 14 Mont. 261, 36 
In Porto Rico, under Code Civ. 
. § 72, service must be upon par- 
ties who have not appeared, and up- 
on the attorneys of those who have 
appeared. Orcasitas v. Somoza, 27 
Porto Rico 462. 

62. Ah Goon v. San Francisco Su- 
per. Ct., 61. Cal... 555. 

63. See infra § 222. z 

64. White Castle Lumber, etc., Co. 
v. Hart, 48 La. Ann. 1034, 20 S 201; 
Silbernagel v. Silbernagel, 32 La. Ann. 


765; Sandel v. Douglas, 25 La. Ann. 
564; Taylor v. Boedicker, 22 La. Ann. 
79; Perkins vy. Perkins, 20 La. Ann. 
257; Dubroca v. Her Husband, 3 La. 
Ann. 331. 

[a] Where plaintiff has treated 


the intervening parties as properly 
in court, he must allow them the 
usual delays to bring in the answers 
of all the necessary parties. Ardry 
v. Ardry, 16 La. 264. 

65. Johnson v. New Orleans, 105 
La. 149, 29 S 355. 


action had been upheld and service 
of petition was regarded as having 
been made in a pending action). 

67. See statutory provisions. 

68. Parke v. Fraser Brace Co., 
Ltd., 21 Que. Pr. 292. 

Pig Boileau vy. Larente, 28 Que. Pr. 


70. Hoover’s Succ., 30 La. Ann. 
752; Espada v. Septlveda, 20 Porto 
Rico 128. 

71. See Judges § 224. 

72. Pottlitzer v. Citizens’ 
Co., 60 Ind. A. 45, 108 NE 36. 

73. See cases infra note 74. 

74. Kimball v. Richardson-Kim- 
ball Co., 111 Cal. 886, 43 P1111; Spa- 
nagel v. Reay, 47 Cal. 608; New Sa- 
lem State Bank v. Schultze, 63 Mont. 
410, 209 P 599; Pickle v. Anderson, 
62 Wash. 552, 114 P 177 (statute). 

Necessity for leave of court see 
supra § 212. 


Trust 


75. See supra § 216. 

76. See infra § 225. 

77. Bennett v. Whitcomb, 25 Minn. 
148 (so holding where application 


was made although not required by 
statute). 
78. Johnston yv. Donovan, 


106 N. 
Y. 269, 12 NE 594; 


Irish Free State 


v. Guaranty Safe Deposit Co., 126 
Mise. 269, 212 NYS 421. 
79. Maas v. Sullivan, 124 Misc. 


295, 207 NYS 181 [aff 208 NYS 895 
mem]. 

80. Irish Free State v. Guaranty 
Safe Deposit Co., 126 Misc. 269, 212 
NYS 421. 

{a] Rule applied where plaintiff 
contended that, in view of its sover- 
eignty, no such claim could be as- 
serted against it by applicants. Irish 
Free State v. Guaranty Safe Deposit 
Co., 126 Mise. 269, 212 NYS 421. 

81. Van Etten v. Sphinx Holding 
Corp., 114 Misc. 486, 186 NYS 595 
[aff 188 NYS 955 mem]. 

82. Cache La Poudre Irr. Ditch 
Co. v. Hawley, 43 Colo. 32, 95 P 317; 


W4 [47-G.. Ji] 
Formal Permission.’? Some statutes require that 
the court’s leave or permission to intervene should 
be embodied in an order,** and ordinarily such 
statute should be complied with in order that the 
person who desires to intervene may be regarded as 
a party.8> But the want of a formal grant of per- 
mission is not necessarily a fatal defect;*® it may 
be merely an irregularity.’ Moreover, overruling 
a motion to strike the petition in intervention has 
been regarded.as equivalent to granting leave to 
file it.88 The view has been taken that the ab- 
sence of a formal order or grant of permission 
does not prevent applicant’s becoming a party where, 
prior to his entering a voluntary appearance, an 
order to bring him in has been made,*® or where he 
voluntarily becomes a party to a proceeding, and 
is so treated by other parties and the court.°° A 
presumption that leave has been granted has been 
indulged where nothing to the contrary appears.°* 

Form and contents; construction. Under an or- 
der purporting to make a named person “et al.” par- 
ties,no person other than the one named becomes a 
party.°? 


Filing order. Where there has been a failure to 


file an order denying an application to add applicant, , 


as a party for whose benefit the action is brought, 
within the time specified for filing in a general rule 
of court, the court has refused to give effect to the 
order since to do so would prejudice the rights of 
parties to the action.°® 

Operation and effect. An order denying an ap- 
plication to intervene because the petition did not 
state grounds for relief does not bar a second appli- 
cation in which additional material matter is set up, 
where applicant’s claim was not considered on its 
merits on the first appleation.®* 

Vacation of order. An order permitting inter- 
vention may be vacated on motion where permission 
to intervene should not have been granted.?® 
Wood v. Denver City Water Works 
Co., 20 Colo. 253, 38 P 239, 46 AmSR 
288; Majors v. Taussig, 20 Colo. 44, 


36 P 816; Henry v. Travelers’ Ins. | 277. 
Co., 16 Colo. 179, 26 P 318; Orcasitas 95. 


74 Colo. 407, 


Ni Somoza, 27 Porto Rico 462. Power Co., 
83. Cross references: 852. 
Appeal and review: [a] 


PARTIES 


222 P 394. 
Conclusiveness of orders in gen- 
eral see Motions and Orders §§ 276, 


Grand Rapids v. Consumers’ 
216 Mich. 


Misdescription of order in mo- 


[§§ 218-219 


[§ 219] 8. Dismissal or Withdrawal of Interven- 
tion.°* The right of an intervener voluntarily to 
withdraw from an action or to dismiss the inter- 
vention has been recognized or upheld.®? Thus an 
intervener may usually dismiss or withdraw his in- 
tervention where no affirmative relief is sought 
against him,®’ or no counterclaim has been inter- 
posed,®® or where dismissal will not otherwise ma- 
terially prejudice the rights of the original parties.* 
It has, however, been held that an intervener was 
not entitled to a judgment of dismissal as to him 
since he had come into the action voluntarily,” and 
an intervener’s application to withdraw may prop- 
erly be denied where to grant such application would 
prejudice the rights one an original party acquired 
by pleading to the intervener’s petition,®? as where 
an original party has asked for affirmative relief 
against the intervener.* An involuntary dismissal 
of the intervention may be had in a proper case,’ 
as where the intervener fails to appear at the trial, 
either in person or by attorney. But where no 
affirmative relief against the intervener has been 
asked by the other parties, the dismissal should be 
without prejudice.? It is proper for the court to 
refuse to permit an intervener, who has come in to 
defend the action, to continue as a party where he 
has failed to sustain the material allegations of his 
complaint in intervention.? But where a person 
has been allowed to intervene, he should not be after- 
ward dismissed without a fair and sufficient reason, 
and cannot be dismissed at the mere discretion of 
the court;® and under some statutes, where a person 
who claims an interest has become a party, it is 
error to dismiss his petition of intervention prior to 
the final determination of the action on the merits.?° 
It is improper to dismiss an intervention on the 
ground that there is no action pending after a non- 
suit has been granted, where the intervener is enti- 
tled to have the issues raised between him and the 


broca v. Her Husband, 3 La. Ann. 331. 

[b] The death of an original par- 
ty does not affect the right of inter- 
vener to dismiss his petition. Sheldon 
vy. Gunn, 56 Cal. 582. 

Conclusiveness of. judgment as to 
intervener who witharaws see Judg- 
ments § 1425. 


409, 185 NW 


spor elton see Appeal and Error § 
756 
Presumptions see Appeal and Er- 
ror § 2674. 
Right to appeal from order in gen- 
eral see Appeal and Error § 304. 
Scope and contents of record see 
Appeal and Error § 1749. 
In equity see Equity § 345. 
Necessity for obtaining leave of court 
see supra § 212. 


84. See statutory provisions. 

85. State v. Barnes, 5 N. D. 350, 
65 NW 688. 

86. Bamforth v. Ihmsen, 28 Wyo. 


282, 204 P 345, 205 P 1004; 
infra note 87. 


and case 


87. Bamforth v. Ihmsen, supra. 
88. See infra § 454. 
89. Tom Boy Gold Mines Co. v. 


Green, 11 Colo. A. 447, 53 P 8465. 

90. Tallahassee Falls Mfg. Co. v. 
Jones, 128 Ala. 424, 29 S 448; Bam- 
forth v. Ihmsen, 28 Wyo. 282, 204 P 
345, 205 P 1004. See Edgar v. Emer- 
son, 235 Mo. 552, 139 SW 122 (hold- 
ing, although no order was shown in 
the abstract on appeal, that the inter- 
vener was a party). 

91. Grove v. Foutch, 6 Colo. A. 
357, 40 P 852. 

Wyeth v. Eldin, 78 Ind. A. 401, 
133 NE 38. 

93. McCann v. New York, etc., R. 
LOWEN: “Sep 56, 127 “AiG: 

Crowe v. Hamilton Nat. Bank, 


tion to set aside.—The fact that the 
motion described the order of inter- 
vention as one “appointing amicus cu- 
rie” does not prevent the granting of 
the motion where counsel is not mis- 
led and the correct date of the order 
is given. Grand Rapids v. Consumers’ 
cee Co., 216 Mich. 409, 185 NW 
852. 

96. Dismissal of action as affect- 
ing rights of intervener see Dismissal 
and Nonsuit § 35. 

Striking petition or sit a in 
intervention see infra § 2 
eae Cal.—Sheldon v. Gate 56 Cal. 

Iowa.—McCullough v. Connelly, 137 
Iowa 682, 114 NW 301, 15 LRANS 
823; Guinn v. Iowa, etc., Re Cos 025 
Iowa 301, 101 NW 94; Dalhoff v. Coft- 
man, 387 Towa 283. 

La.—Dubroca v. Her Husband, 3 La. 
Ann. 381. 

N. C.—Morrison v. New Haven, etc., 
Min, Co., 143 N. C. 250, 55 SE 611. 

S. D.—Schaetzel v. Huron, 6 S, D. 
134, 60 NW 741. 

Tex.—Noble v. Meyers, 76 Tex. 280, 
13 SW 229. 

[a] If an agreement under which 
an intervention is withdrawn is sub- 
sequently violated, the breach does 
not reinstate the parties as they stood 
before the court at the date of the 
agreement; the remedy of the inter- 
vener is by a separate action. Du- 


Voluntary termination of action in 
general see Dismissal and Nonsuit 
§§ 5-72. 

98. Sheldon v. Gunn, 56 Cal. 582; 
Schaetzel v. Huron, 6 'S. Dz 134, 60 
NW 741; Noble v. Meyers, 76 Tex. 
280, 13 ‘SW 229. 

99. Schaetzel v. Huron, 6 S. D. 134, 
60 NW 741. 

1. Schaetzel v. Huron, supra. 

2. Fulton v. Methow Trading Co., 
45 Wash. 136, 88 P 117. 

3. Morrison v. New Haven, etc., 
Min. Cos 1 4352N. oC. 3250.8 55 SE 611; 
United Motor Dallas Co. v. Hen- 
dricks) (Tex, ‘Civz -A.)/-168).Siwarsiise 

4. United Motor Dallas Co. vy. Hen- 
dricks, supra. 

5. See cases infra note 6. 

Involuntary termination of suit in 
goneret see Dismissal and Nonsuit §§ 


73-15 
6. Rents v. Meyers, 76 Tex. 280, 
13 SW 229; Chaffin yy Wm. J. Lemp 
Bwane Co., (Dex. «Civ. Ay 248 Sw 
oO. 


7 Noble v. Meyers, 76 Tex. 280, 
13 SW 229. 

8. W. H. Marston Co. vy. Central 
Alaska Fisheries Co., 201 Cal. 715, 
2587P.933. , 

9. Fertel v. Sampliner, 18 Oh. Cir. 
Ct. 740, 4 Oh. Cir. Dec. 166. 

10. Montgomery v. Dresher,. 97 
Nebr. 112, 149 NW 314. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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original parties tried and determined." 

What constitutes. The withdrawal of his petition 
by the intervener has been regarded as equivalent to 
a dismissal,!? and the waiver by the intervener of the 
right to the delay necessary for serving citations on 
the original parties has been regarded as equivalent 
to a withdrawal of the intervention.t* An inter- 
vention is not discontinued by the fact that the in- 
tervener consents to the discharge of a rule for the 
payment of money subject to contest in the sheriff’s 
hands.1# In Quebec a code provision that the filing 
of a certificate of the prothonotary, showing a 
failure to serve the intervention!® within the time 
specified, is equivalent to a judgment dismissing the 
intervention?® has been given effect.1* 

Form and contents of motion. A motion to dis- 
miss should be specifie as to the ground upon which 
it is made.'® 

Time for motion. In the absence of a statutory 
provision fixing the time within which a motion by 
an original party to dismiss the intervention is made, 
it had been held that it was within the sound dis- 
cretion of the court to entertain such motion and 
to grant the dismissal at a term subsequent to that 
during which the complaint in intervention was 
filed.1® . 

[§ 220] 9. Operation and Effect—a. In General. 
An intervener becomes a party to the action?° with, 
in general, the same rights and liabilities as the 
original parties.24_ Intervention does not change 
the nature and character of the original action,” at 
least where the intervener unites with defendant to 
resist the claim of plaintiff,?* or where a purchaser, 
pendente lite, from plaintiff intervenes for the pur- 


11. Poehlmann v. Kennedy, 48 Cal. 27. 


Effect of nonsuit on intervention 
P 386. 


PARTIES 


Ark.—Gorham |v. 
201 Ark. 744, 290 SW 357. : 
Cal.—Wall v. Mines, 130 Cal. 27, 62 


[47 C.J.] 115 


pose of asserting his rights as purchaser.2* The 
fact that the court grants leave to intervene does 
not, of course, mean that it decides the case in favor 
of the intervener.?® 

Intervener as plaintiff or defendant. Whether an 
intervener is to be treated as a plaintiff or a defend- 
ant seems to depend on the character of the rights 
asserted and the relief asked by him.?® Thus the 
view has been taken that an intervener becomes, to 
the extent of his intervention, a plaintiff against the 
party or parties to the original action against whom 
his claim or demand is made.?* On the other hand 
an intervener has been regarded as a defendant 
where he resists plaintiff’s alleged rights.** But in 
some jurisdictions an intervener stands in the char- 
acter of plaintiff as to the nature of his title and the 
object. of -his demands,?® and .a plaintiff in inter- 
vention who, under statute, unites with defendant 
in resisting a demand of plaintiff does not thereby 
become a defendant in the full sense;*° nor can 
that status be conferred upon him by the court.*? 
Moreover, one in the position of an intervener can- 
not, without the consent of plaintiff, substitute him- 
self for defendant.?? The view has been taken that 
a person, who appears by an attorney different from 
plaintiff’s and who sets up a claim separate from 
plaintiff’s, cannot by motion be made a plaintiff,?* 
although he may become a defendant in a proper 
case.°4 

[§ 221] b. Rights and Liabilities of Intervener in 
General.*®> After intervention the intervener ordi- 
narily has rights*® and is subject to obligations?? 
equal to, or as broad as, those of the other parties. 
The view usually taken is that the intervener, by 


Hall, 172) ing with defendant in resisting the 
demands of plaintiff in the cause). 


{a] Reason for rule.—A _person 


see Dismissal and Nonsuit § 144. 
12. Guinn y. Iowa, etc., R. Co., 125 
Iowa 301, 101 NW 94. 


13. Dubroca v. Her Husband, 3 La. 
Ann. 331. 

14. Buckner v. Baker, 11 La. 459. 

15. Notice in general see supra § 
216. 

16. See statutory provisions. 

17. Parke v. Fraser Brace Co., Ltd., 
21 Que. Pr. 292. See Boileau v. La- 
rente, 28 Que. Pr. 107 (recognizing 
rule). 

18. Poehlmann v. Kennedy, 48 Cal. 
201. 

19. Ainsworth v. Evans, (Ariz.) 
80 P 344. 

[a] Bule applied where the com- 


plaint was filed in pursuance of leave 
obtained by an ex parte order, and 
the motion to dismiss was made sev- 
eral months thereafter and at a sub- 
sequent term. Ainsworth y. Evans, 
(Ariz.) 80 P 344. 

20. Grand Rapids v. Consumers’ 
Power Co., 216 Mich. 409, 185 NW 852; 
Fernandez v. Avellanet, 16 Porto 
Rico 61; Gabb v. Boston, (Tex.) 193 
SW 137; Bamforth v. Ihmsen, 28 
Wyo. 282, 204 P 345, 205 P 1004. 

21. See infra § 221. 

22. Reay v. Butler, 2 Cal. Unrep. 
Cas. 501, '7 P 669; Carleton v. Patter- 
son, 29 N. H. 580. 

Right of intervener to change na- 
ture of action see supra § 196. 

23. Thorn Wire Hedge Co. v. Ful- 
ler, 122 U. S. 535, 7 SCt 1265, 50 L. 
ed. 1235. 3 

24. Gabb v. Boston, (Tex.) 193 S 
137. 

25. Fernandez v. Avellanet, 16 Por- 
to Rico 61. 

26. Security State Bank v. Mer- 
ritt, (Tex. Civ. A.) 287 SW 990. See 
Citizens’ Nat. Bank v. City Nat. Bank, 


111 Iowa 211, 82 NW 464 (petition in- | 


sufficient to make petitioner a party 
defendant). : 


Ind.— Lynam v. Buckner, 60 Ind. 

La.—Clapp v. Phelps, 19 La. Ann. 
461, 92 AmD 545. 

Mont.—New Salem State Bank v. 
Schultze, 63 Mont. 410, 209-P 599. 

N. D.—Braithwaite v. Akin, 3 N. D. 
365, 56 NW 133. 

Tex.—Claflin v. Pfeifer, 84 Tex. 23, 
19 SW 297; Milliken v. Anderson, 
(Civ. A.) 294 SW 921; Green v. La 
Rue Oil Assoc., (Civ. A.) 272 SW 623. 

Wyo.—Bamforth v. Ihmsen, 28 
Wyo. 282, 204 P 345, 205 P 1004. 

[a] Person claiming under plain- 
tiff.—A person who intervenes on the 
ground that he has acquired under 
plaintiff an interest in the claim on 
which the action is brought and seeks 
to obtain a share of the recovery is 
a plaintiff in the action. Green v. 
La Rue Oil Assoc., (Tex. Civ. A.) 272 
SW 623. 

28. Mussina v. Goldthwaite, 34 
Tex. 125, 7 AmR 281; Kinney vy. Tri- 
State Tele .Co.; (Tex. Cive. A.) 1201 
SW 1180. See Trompen vy. Yates, 66 
Nebr. 525, 92 NW 647. 

{a] In the Philippines, where 
persons desiring to be admitted as 
active litigants occupy a hostile at- 
titude to the original plaintiff or seek 
to assert rights inconsistent with, or 
superior to, those of the parties of 
record, they must come in as_defend- 


ants. Joaquin vy. Herrera, 37 Philip- 
pine 705. 
29. Clapp v. Phelps, 19 La. Ann. 


461, 92 AmD 545. 

30. St. Charles St. R. Co. v. Mary- 
land Fidelity, etc, Co., 109 La. 491, 
33 S 574. See Townsend v. Driver, 5 


| Cal. A. 581, 90 P 1071 (where the only 
| relief sought by intervention was that 


plaintiff should take nothing and that 
the interveners should recover costs, 
the position of the interveners was 
that of plaintiff in intervention unit- 


acting in his individual capacity has 
a right to determine for himself 
whom he will sue. St. Charles St. R. 
Co. v. Maryland Fidelity, etc., Co., 109 
Da, 491, 33) S 574. 

31. St. Charles St. R. Co. v. Mary- 
land Fidelity, etc., Co., supra. 

32. Meyer vy. Stahr, 35 La. Ann. 
57; Clapp v. Phelps, 19 La. Ann. 461, 
92 AmD 545. 

33. Guardian Trust Co. v. Straus, 
61 Mise. 441, 115 NYS 247. 


34. Guardian Trust Co. v. Straus, 
supra. 
35. Cross references: 


Pele yiae cause or trial see infra § 


Liability of intervener for costs: 

In trial court see Costs § 196. 

On appeal see Costs § 642. 
Removal of cause by intervener from 

state to federal court see Removal 

of Causes [34 Cye 1279]. 

Right of intervener to costs: 

In trial court see Costs § 173. 

On appeal see Costs § 643. 
Security for costs given by intervener 

see Costs § 485. 

36. New Salem State Bank v. 
Schultze, 63 Mont. 410, 209 P 599; 
Weed v. Saratoga Springs First Nat. 
Bank, 117 App. Div. 340, 101 NYS 
1045; Fernandez v. Avellanet, 16 Por- 
to Rico 61; Bamforth v. Ihmsen, 28 
Wyo. 282, 204 P 345, 205 P 1004. 

[a] Where the status of inter- 
vener as a coplaintiff has been judi- 
cially fixed with the practical con- 
sent of the original plaintiff, such 
intervening plaintiff is entitled to the 
same rights, privileges, and consid- 
eration to which he would be entitled 
had he originally instituted the ac- 
tion jointly with the original plain- 
tiff. Weed v. Saratoga Springs First 


Nat. Bank, 117 App. Div. 340, 101 
NYS 1045 
37. Fernindez v. Avellanet, 16 Por- 


to Rico 61. 
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intervening, submits to the jurisdiction of the : 


court.*8 But the right of an intervener to raise the 
objection that the court in which the original action 
is brought does not have jurisdiction of the subject 
matter has been recognized,’®® and he cannot main- 
tain his action if the court is without jurisdiction 
of the subject matter.4° While exceptions to the 
general rule have been recognized,*! 1t has frequent- 
ly been held or stated expressly or in substance that 
the intervener must take the case as he finds it,*? 
and that he cannot complain of the mode of pro- 
cedure.*? Plaintiff cannot cut the intervener off 
from joining in the defense by obtaining an errone- 
ous ruling disallowing defendant to make any de- 
fense.44 Where a party has raised a question as to 
a particular matter, the intervener is entitled to 
whatever benefit may accrue to him in respect there- 
of, even though he cannot himself raise such question 
in the first instance.t® The right to intervene in 
a proceeding in rem does not include the right to 
take the property from the custody of the court or 
officer entitled to its possession.*® 

Changing issues and raising new issues.*7 In 
some jurisdictions an intervener cannot change the 

tHe 1s Sir Lee College v. Mer- 


ritt, 59 Fed 
Iowa.—Jack vy. Des Moines, 


testing plaintiffs’ 


etc., 


PARTIES 


. defenses which are personal to defendant.®* 


in voluntarily for the purpose of con- 


land cannot assert laches upon their 


[§ 221 


issues between the original parties*® and cannot raise 
new issues or issues foreign to the main action.*® 
But the right of the intervener to raise new issues,°° 
at least new issues of fact,®! has been recognized in 
some cases. 

Defeating plaintiff’s recovery and protecting rights 
of persons other than intervener. According to 
some cases an intervener cannot urge matters which 
would go to the dismissal of the action,®? or make 
His 
rights are limited to the protection of his own in- 
terests,°* and if he does not involve himself in the 
issues tendered by plaintiff’s. petition against de- 
fendant, except to assert a paramount title to the 
property involved, an intervener cannot interfere in 
the action further than to prove his own right to 
the property involved.°> But there is*authority for 
the view that the intervener can make a defense 
to plaintiff’s case in so far as it affects the inter- 
vener’s own claims,°® and an intervener is not pre- 
vented from showing fraud or collusion between 
the original parties by which his interests are af- 
fected.>” Moreover, a statutory provision that in- 
tervention shall be in recognition of the propriety 
Tompkins vy. Continental Nat. Bank, _ 
71 App. Div. 330, 75 NYS 1099 (where, 


after an action is framed, a defendant 
is admitted into the action on his own 


adverse claim to 


Re Co., 49° Towa 62/7. part. Hunt v. O’Leary, 84 Minn. : 

La.—Parish v. Holland, 166 La. 24, | 200, 87 NW 611. motion, on condition that the prior 
116 S 580; Hoover’s Suce. Wal OTK, 30 {b] Decree already rendered.— | proceedings be in no way affected, 
La. Ann. 752; Kenner’s Syndic v. |} Where the relief prayed arose out of | such defendant may not amend his 
Holliday, 19 La. 154. a decree rendered before the filing of | answer so as to raise new issues, and 

Nebr.—Arnold y. Weimer, 40 Nebr. | the petition for intervention, the in- |} necessitate the bringing in of another 
Zlib DSF Nev =W09. tervener cannot attack the decree on | defendant). 


N. D.—Braithwaite v. Akin,= 3: IN: 
D365, 56, NW, 133. 
Intervention for the purpose of at- 
tacking’ jurisdiction see supra § 206. 
39. Maguire v. Cunningham, 64 


vel A. 536, 222 P 838 (per Works, 


ye 
40. Labarre v. Burton-Swartz Cy- 
press Co., 126 La. 982, 53 S 113. 

41. Castle v. Madison, 113 Wis. 
346, 89 NW 156. 

[a] 4 
ties.—It has been held that an inter- 
vener may plead in abatement for 
defect of parties notwithstanding a 
prior ruling denying an application 
to bring in additional parties made 
by another party. Castle v. Madison, 
113 Wis. 346, 89 NW 156. 

42. Ga.—Hutcheson v. Mehaffey, 
162 Ga. 6380, 134 SE 756; Dwight v. 
Reynolds First Nat. Bank, 159 Ga. 
188, 125 SE 62; Atlanta, ete, R. Co. 
v. Carolina Portland Cement Co., 140 
Ga. 650, 79 SE 555; Seaboard Air- 
Line R. Co. v. Knickerbocker Trust 
Co., 125 Ga. 463, 54 SE 138; Charles- 
ton>ete!, Ko iCo:lv. Pope 122"Ga.950 7, 
50 SH 374. 

La.—Parish v. Holland, 166 La. 24, 
116 S 580; Layman v. Woulfe, 136 La. 
161, 64.8) 823° Cahn vv.) Ford, 42> La: 
Ann. 965, 8 S 477; Kenner’s Syndic 
v. Holliday, 19 La. 154 

Mich.—Grand Rapids vy. Consumers’ 
Power Co., 216 Mich. 409, 185 NW 852. 

Minn.—Hunt v. O’Leary, 84 Minn. 
200, 87 NW 611. 

Mont.—New Salem State Bank v. 
Schultze, 63 Mont. 410, 209 P 599 (rec- 
ognizing rule). 

Pa.—Northampton 
Northampton Tract. Co., 270 Pa. 199, 
12 A STL Smith! -v. Metropolitan iy, 
Ins. Co., 36 Pa. Co. 143. 

Tex.—Ware v. Jones, (Civ. A.) 233 
SW 355. 

See Bitting v. Ten Eyck, 85 Ind. 357 
(defendants who came into the case 
after the first trial of their own 
choice, against the protest of plain- 
tiff, must be considered to have elect- 
ed to abide by the result of the case 
as if they had been in from the be- 
ginning). 

{a] Laches.—A person who comes 


IPDrUs te COne RV 


Ruling as to necessary par-. 


any ground which might properly 
have been the subject matter of a 
ples. by defendant. Seaboard Air-Line 

Co. v. Knickerbocker Trust Co., 
tos Ga. 463, 54 SE 138. 

[ec] Objection to pleading or proc- 
ess.—An intervener cannot raise an 
objection to the pleadings or process 
which defendant, vouching him into 
court, did not urge. Charleston, etc., 
R. Co. vy. Pope, 122 Ga. -577, 50 SH 


374. 

43. Parish v. Holland, 166 La. 
24, 116 S 580; Cahn v. Ford, 42 La. 
Ann. 965, 8 S 477; West v. His Credi- 
tors, 8 Rob. (La.) 123; Stevenson v. 
Harris, )% a. “An (@rieans)” “3i8ios 
Grand Rapids v. Consumers’ Power 
Co., 216 Mich. 409, 185 NW _ 852; 
Weatherby v. Judge Kent Cir. Ct., 194 
Mich. 46, 160 NW 611 (under statu- 
tory -provision). 

[a] Thus (1) an intervener can- 
not complain of the form of action 
(Layman vy. Woulfe, 136 La. 767, 67 
S 823) (2) or of informalities or de- 
fects in the proceedings between the 
original parties (Layman v. Woulfe, 


supra). 

Sm Lemoine v. Dupuis, 2 La. A. 
726. 

45. Lodge v. Order of United Com- 


mercial Travelers, 120 Kan. 439, 244 
P4 


46. In re Ghio, 157 Cal. 552, 108 
526; 137 vAmSR: 145% 37 So RANS 
549 fart 223 U. Ss 3L7, 32 SCti207, 56 
L. ed. 453]. 

47. Introduction of new issues as 
affecting right to intervene see su- 
pra § 196. 

48. Mayer v. Stahr, 35 La. Ann. 
57; Red River Parish School Bd. v. 
McHaney, 5 La. A. 696. See Kana- 
wha, etc., Coal Co. v. Hunt, 8 Ky. 
Op. 178 (holding that an intervening 
assignee must recover, if at all, on 
the cause of action pleaded by his 
assignor). 

49. De Sousa v. Crocker First Nat. 
Bank, 23 F.(2d) 118 [rev on other 
grounds 27 F. (2d) 462]; Mayer v. 
Stahr, 35,,La, Ann, 57;). Red River 
Parish School Bd. v. McHaney, 5 La. 
A. 696, 699; Fleming v. Larkin, 197 
App. Div. 624, 189 NYS 412. See also 


“This demand . .. was a matter 
foreign to the controversy between 
plaintiff and defendant, and inter- 
venor had no right to inject it into 
the controversy.’”’ Red River Parish 
School Bd. v. McHaney, ‘supra. 

[b] New issue or issue foreign to 
main action not raised.—Blodgett 
Constr. Co. v. Caddo Levee Dist., 153 
La. 623, 96 S 281; Thompson v. Hi- 
bernia Bank, etc., Co., 148 La. 57, 86 
S652. 

50. New Salem State Bank v. 
Schultze, 63 Mont. 410, 209 P 599. 

51. Cache La Poudre Irr. Ditch Co. 
v. Hawley, 43 Colo. 32, 95 P 317. 

[a] Whether the ultimate issue 
to be decided remains the same has 
been regarded as the test. Cache La 
Poudre Irr. Ditch Co. v. Hawley, 43 
Colow 32, 95 2) 3ii7. 

52. Cahn v. Ford, 42 La. Ann. 965, 
8 S 477; West v. His Creditors, 8 Rob. 
Gia) 23 

Intervention for purpose of: 
Moving to dismiss see supra § 206. 
Setting up defenses personal to oth- 

S one the intervener see supra 

53. Cahn v. Ford, 42 La. Ann. 965, 
8 S 477; Griffith v. Montana Wheat 
Growers’ Assoc., 75 Mont. 466, 244 P 
277. See also Honegger y. Wettstein, 
94 N. Y. 252 (holding that, in an ac- 
tion for the price of goods, the re- 
ceiver of the buyer cannot inter- 
vene and set up the defense that the 
goods were sold and shipped into the 
country in violation of the revenue 
laws, so as to prevent a judgment 
against the buyer, such defense not 
having been pleaded by the latter). 

54. Parish v. Holland, 166 La. 24, 
116 S 580; Brown v. Mitchell, 1 Tex. 
Unrep. Cas. 373. 

55. McCullough v.4°Connelly, 137 

15 LRANS 


Iowa 682, 114 NW 301, 
823. See Mesa Melon Growers Assoc. 
v. Byrnes, 211 Ill. A. 236. 

56. _Brown v. Mitchell, 1 Tex. 
Unrep. Cas. 373. 

57. Mussina v. Goldthwaite, 34 
Tex. 125, 7 AmR. 281. See Welch v. 
Mandeville, 1 Wheat. 233, 4 L. ed. 
79 ah Won Casy Nomis 37a) 2 Cranch 
Cc. C. 82] (where a reply, apparently 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 221-223] 


of the main proceeding does not prevent the inter- 
vener from seeking to defeat recovery by plaintiff.°® 

A compromise or settlement between the original 
parties cannot affect the intervener’s rights where 
he has acquired a standing in court.®® 

[§ 222] c. Proceedings in Cause after Interven- 
tion®°—(1) In General. In general an intervener 
is subject to, or governed by,®! and can claim the 
benefit of,°? all rules of practice, ineluding rules of 
pleading,®? which apply to parties in general. Ac- 
cording to some eases the case proceeds on the same 
rules and principles as would have governed if no 
third person had intervened.°* In some jurisdic- 
tions the intervention ordinarily fails if plaintiff in 
the main action has no right of action,®® but where 
an exception goes to the merits of the action and the 
demand of plaintiff is rejected, the court must pass 
upon the demand of the intervener.°°® 

Delaying action or trial. Under some statutes®? 
an intervener cannot retard the principal action.®® 
A statutory provision that the intervener has no 
right to a delay®® operates to prevent a delay of the 
trial of the aetion,*® but does not refer to such delay 
as may result from an immediate trial." 

Notice of proceedings. The view has been taken 
that an intervener may not successfully complain 
of a want of notice of an order in open court be- 
tween the original parties.‘? On the other hand he 
is entitled to a statutory notice of trial of an issue 
of fact.7% 

Abatement of original action. 
filed in the name of the person for 
whose benefit the action was brought, 
in which reply collusion between the 
nominal plaintiff and defendant was 
charged, was sustained); Mayes v. 
Woodall, 35 Tex. 687 (dictum). 80. 


58. Weatherby v. Judge Kent Cir. 
Ct., 194 Mich. 46, 160 NW 611. 


On the abatement 


the suit in 


PARTIES 


delay shall be allowed beyond what 
is strictly necessary to enable the 
intervener to litigate his claims in 163. 
which he 
Taylor v. Boedicker, 22 La. Ann. 79, 


Causing delay as ground for re- [a] 
fusing intervention see supra § 207. 


[47 C.J.] 117. 


of an action because of the nonexistence of the 
named plaintiff,7* it has been held that an interven- 
tion in such action also abates where the intervener’s 
claim depends on a recovery by plaintiff in the 
main action and there is no independent issue be- 
tween the intervener and defendant.” 

Bringing in new parties. In Quebec an intervener 
cannot bring in a new party.’® 

[§ 223] (2) Pleading.“7 In general an interven- 
er is subject to, or governed by,’* and may claim the 
benefit of,7® rules of pleading which apply to par- 
ties in general. Thus the rules applicable to plead- 
ings in ‘general apply to the intervener’s own plead- 
His pleading must state facts sufficient, if 
true, to establish the right or interest which he 
claims,*! and to show that he is entitled to relief.*? 
According to some eases, his pleading must set up 
a cause of action of his own.8* It has been held, ~ 
however, that the fact that plaintiff’s pleading does 
not set up a cause of action is not fatal if the peti- 
tion of persons intervening in the same right as 
plaintiff is sufficient..+ The intervener may inter- 
pose a demurrer or exceptions which go to the merits 
of the action.8° Denials by an intervening defend- 
ant of allegations of the complaint which are wholly 
immaterial in respect of such defendant do not 
constitute a sufficient answer to the complaint.®°® 

Adopting pleadings of other parties. While there 
are expressions to the contrary,*’ the view has been 
taken that a person who is admitted as a plaintiff 
upon a petition averring his interest need not file 


Schultze, 63 Mont. 410, 209 P 599. 
Tex.—Smith v. Sublett, 28 Tex. 


Wyo.—Bamforth v. Ihmsen, 28 Wyo. 
282, 204 P 345, 205 P 1004. 

See also cases passim this section. 
Rights of intervening defend- 
ants.—Persons who have been al- 


ing.®° 


intervenes.’ 


59. Labarre v. Burton-Swartz Cy- 69. See statutory provisions. lowed to intervene as defendants 
press Co., 126 La. 982, 53 S 113. 70. Ringen Stove Co. yv. Bowers, | may file pleadings denying plaintiff’s 
60. Cross references: 109 Iowa 175, 80 NW 318; Kassing | allegations, and setting up reasons 
Appeal by interveners see Appeal and | v. Walter, (lowa) 65 NW 832. why he should not have the relief 
Error § 500. 71. Ringen Stove Co. v. Bowers, | sought by his petition. Eastmore 
Dismissal or withdrawal of interven- | 109 Iowa 175, 80 NW 318. v. Bunkley, 113 Ga. 637, 39 SE 105. 
tion see supra § 219. {a] Thus, where intervener, by his 80. Cal.—Hadsall v. Case, 15 Cal. 


Right of intervener to: 

Obtain change of venue see Venue 

[40 Cye 118]. 

Raise new issues see supra § 221. 

61. Arnold v. Weimer, 40 Nebr. | 175, 80 NW 318. 
216, 58 NW 709; Braithwaite v. Akin, 72. 
SiN DD. SO5t7 S64 NW l33¢ Kinney vi.| 206: 
Tri-State Tel. Co., (Tex. Civ. A.) 201 73. 


SW 1180. SS 1S90ePaLOmL 
[a] The dismissal of intervener’s 74, 
action as against a new party named | 184. 
in the intervener’s cross bill has been 753 
upheld as being within the discre-|114 Kan. 181, 217 P 289. 


tion of the court where such new fa] 
party is not a necessary party. Car- 
der v. Johnson, (Tex. Civ. A.) 109 SW 


action, does not occasion any post- 
ponement of the trial, he is not with- 
in the prohibition of the statute. 
Ringen Stove Co. v. Bowers, 109 Iowa 
Thompson v. Mylne, 4 La. Ann. 
Townsend v. Driver, 5 Cal. A. 
See Abatement and Revival § 
a 
Four-S Razor Co. v. Guymon, 
Nonexistence of 


plaintiff.—W here a suit was brought 
in the name of a defunct corpora- 


Ae FADD e380: 
Towa.—Rosenbaum v. 
Iowa 382, 16 NW 290. 
La.—Clapp v. Phelps, 19: La. Ann. 
461, 92 AmD 545. 
State Bank v. 


Adams, 61 


Mont.—New Salem 
Schultze, 63 Mont. 410, 209 P 599. 

Nev.—Allen Clark Co. v. Franco- 
vich, 42 Nev. 321, 176 P 259. 

Tex.—Green v. La Rue Oil Assoc., 
cy A.) 272 SW 623. 

Wyo. ag eeroners v. Ihmsen, 28 
Wyo. 282, 204 P 345, 205 P 1004. 
corporate [a] In construing a petition in in- 
tervention, it must be treated the 
same as a complaint. Allen Clark Co. 


eae tion for damages for conversion of | v. Francovich, 42 Nev. 321, 176 P 
Peo. v. Perris Irr. Dist., 132} corporate property, and a trustee in | 259. 

cal "289, 64 P 399, 773; Townsend v. | bankruptcy intervened and prayed for 81. Moran v. Bonynge, 157 Cal. 

Driver, 5 Cal. A. 581, 90 P 1071;} an allowance out of plaintiff's judg- | 295, 107 P 312; Coffey v. Greenfield, 


Brown v. Mitchell, 1 Tex. Unrep. Cas. 
373. But see Smith v. Metropolitan 


that intervener cannot plead new 
pleas, and cannot add a new affidavit 


ment, and the action was abated for 
want of a plaintiff with capacity to 82. 
L. Ins. Co., 36 Pa. Co. 143 (holding | sue, it was held that the trustee’s in- 
tervention was also abated. 
Razor Co. v. Guymon, 114 Kan. 181, 


62 Cal. 602. 

Nisbet v. Siegel-Campion Live 
Stock Co., 21 Colo. A. 494, 123. P 110 
[writ of error dism 53 Colo. 333, 125 
P 524]. See Chielovich y. Krauss, 2 


Four-S 


- of defense). 217. _P 289. Cal. Unrep. Cas. 700, 11 P 781. 
63. See infra § 223. 76. Gariepy v. Leger, 28 Que. Pr. 83. Union Trust, etc., Bank vy. Ida- 
64. Carleton v. Patterson, 29 N. H. | 308. ho Smelting, etc., Co., 24 Ida. 735, 
580. 77. Form and sufficiency of appli- | 135 P 822; Weil v. Weil, 28 La. Ann. 


65. Labarre v. Burton-Swartz Cy- 
press Co:, 126 Wa: 982,53 'S-113. 

66. Labarre v. Burton-Swartz Cy- 
press Co., supra. 

67. See statutory provisions. 78. 

68. Parish v. Holland, 166 La. 24, 
116 S 580; Gorman v. Gorman, 158 
La. 274,103 S 766; Perkins v. Perkins, 
20 La. Ann. 257; Gaines v. Page, 15 
. ; Walker v. Dunbar, 7 79. 
Mart. N. S. (La.) 586, 18 AmD 248. 

[a] “In declaring that the inter- 
vention shall not retard the main ac- 
tion, the lawgiver intended that nc 


365, 56 NW 1338 
Assoc., 


260 P 869. 
637, 39 SE 105. 


cation or petition to intervene, as to | 241; 
interest see supra § 214. ° 
Notice or service on complaint or [a] 
petition see supra § 2 
Braithwaite ae were BRINE 
Green v. La Rue Gil 84. 
(Tex. Civ. A.) 272 SW 623. 
See also cases passim this section; 85. 


Ga.—Eastmore v. Bunkley, 113 Ga. 
Mont.—New Salem State Bank vy. 


Jumonville Vv. Tangipahoa Parish 
Police Jury, 4 La. A. 580. 

Petition held sufficient.— 
Blodgett Constr. Co. v. Caddo Levee 
Dist.) 153 Wa:623) 96S 283. 
Bamforth v. Ihmsen, 28 Wyo. 
282, 204 P 345, 205 P 1004. 

Maguire v. Cunningham, 64 


and Danber v. Louisville, 5 Kyl 865. | Cal. A. 536, 222 P 838 (dictum) ; 
Cal.—Drinkhouse v. Van Ness, | Hanchett v. Gray, 7 Tex. 2 
86. Baum vy. Sporborg, 146 App. 


Dive (37,3 NEVIS: 2675 
87. Blackwell v. Hatch, 13 Ok}. 169, 
MSE Sloe 
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an original pleading;8* he may by adoption make 
the pleading of the original plaintiff his own,®® where 
his right is founded upon an identical claim,®? not- 
withstanding the original plaintiff alleged a sole in- 
terest in himself.®! The allegations in the adopted 
pleading are binding on the intervener.°? The inter- 
vener may, however, file pleadings of his own.** 
In order to adopt the pleadings of plaintiff, the lan- 
guage used by the intervener should be sufficiently 
definite and certain to reveal his intention in this 
regard,®* and where it is evident that he does not 
intend to adopt plaintiff’s pleading as to certain 
matters, such intention will be given effect.°® 

Testing sufficiency of intervener’s pleading. The 
sufficiency of intervener’s petition or complaint may 
be tested to the same extent and in the same manner 
as other pleadings,®® as by demurrer or answer.?* 
Thus it may be demurred to for failure to state a 
cause of action.°* Where a demurrer to a com- 
plaint in intervention is properly sustained, the in- 
tervener ceases to have any interest in the .subse- 
quent proceedings.®® But an original party cannot 
raise objections to the intervener’s pleading which 
are personal to such party’s adversary.' 

Time for answering. It has been held that an 
application to interpose an answer to a complaint’ 
in intervention after the commencement of the trial 
is addressed to the sound discretion of the trial 
court. Some statutes provide that the court shall 
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general demurrer to the petition, but 


[§ 223 


fix a time in which an answer to a petition in inter- 
vention shall be filed if such petition is filed during 
term.’ Such a statute does not require that the time 
to answer shall be so fixed where an intervener’s 
petition, although filed during term, is amended so 
as to constitute in effect an original and complete 
petition which is filed during vacation.* 

Necessity of pleading. While it is not necessary 
that an issue should be raised between the inter- 
vener and another party where there is no contro- 
versy between them,® under general rules® original 
parties who wish to controvert a complaint or peti- 
tion in intervention must plead thereto,’ and allega- 
tions of such complaint or petition which are not 
denied must be taken as admitted. However, a 
person who is in the cause as an intervener is not 
entitled to the benefit of a statutory rule that allega- 
tions not controverted must be taken“as true where 
it. appears that he had no right to intervene.? An 
answer in intervention requires a reply to the new 
matter therein in the absence of a statutory provi- 
sion relieving plaintiff,+° but under a general code 
provision’! it has been held that allegations of an 
intervener’s petition, which are in effect an answer 
to the complaint, are deemed controverted,*? and 
that the allegations of an answer in relation to a 
claim of title in defendant must be considered as 
denied by an intervener who claims as purchaser 
from plaintiff of a part of the land involved.t* An 


being taken by surprise, and to afford 


88. Hamilton v. Lamphear, 54 
ConnwZeis (AY Lo, 

8s9. Milliken v. Anderson, (Tex. 
Civ. A.) 294 SW 921; Green v. La 
Rue Oil Assoc., (Tex. Civ. A.) 272 
SW 623; Bamforth v. Ihmsen, 28 [b] 
Wyo. 282, 204 P 345, 205 P 1004. 

90. Hamilton v. Lamphear, 54 
Conn. -237,.7 A..19: 

{a] Bule applied where intervener 


adopted the allegations of the com- 
plaint, except so far as he supple- 
mented and modified them by the al- 
legations contained in his application 
to intervene. Hamilton v. Lamphear, 
§4 Conn: 237,.7 A 19. 

91. Hamilton v. Lamphear, supra. 

92. Ware v. Jones, (Tex. Civ. A.) 
233 SW. 355. 

93. Bamforth v. Ihmsen, 28 Wyo. 
282, 204 P 345, 205 P 1004. 

94. Green v. La Rue Oil Assoc., 
(Tex. Civ. A.) 272 SW 623. 

[a] Language insufficient to show 
such adoption.—Green v. La Rue Oil 
Assoc., (Tex. Civ. A.) 272 SW 623. 

95. Besson vy. Donaldsonville, 49 
La. Ann. 273, 21 S 262. 

[a] Claim adverse to plaintiff. 
Interveners in an action of slander of 
title, who joined plaintiff in resist- 
ing defendant’s claims and its at- 
tempt to sell the property in contro- 
versy pendente lite, but at the same 
time set up title in themselves ad- 
verse to that of plaintiff, did not 
adopt the allegations of plaintiff's pe- 
tition so as to estop them from after- 
ward bringing a new suit adversely 
thereto. Besson vy. Donaldsonville, 49 
La. Ann. 273, 21 S 262. 

96. U. S.—Bowen vy. Needles Nat. 
Bank, 76 Fed. 176. 

Gal.—Hadsall iw.) Case, 15: Cali (A. 
54a, 115 P3380. 

Ky.—Vanmeter v. Fidelity Trust, 
etc., Co., 107 Ky. 108, 53 SW 10, 21 
KyL 744. 

Minn.—Shepard v. Murray County, 
33 Minn. 519, 24 NW 291. 

Mont.—New Salem State Bank v. 
Schultze, 63 Mont. 410, 209 P 599. 

Wyo.—Bamforth v. Ihmsen, 28 
Wyo. 282, 204 P 345, 205 P 1004. 

[a] The withdrawal of objection 
to the filing of a petition of inter- 
vention does not give consent to the 
filing, so as to preclude a subsequent 


leaves the parties in the same position 
as if there had been no objection. 
Vanmeter vy. Fidelity Trust, etc., Co., 
107 Ky. 108, 53 SW 10, 21 KyL 744. 
Effect of order granting leave 
to intervene.—Under a code provision 
that to a complaint in intervention 
an answer or demurrer may be filed 
as if the same were an original com- 
plaint, an order granting leave to in- 
tervene should be without prejudice 
to any objections that may there- 
after be made to the sufficiency of 
the pleadings filed under said order. 
Bowen v. Needles Nat. Bank, 76 Fed. 
176 (California code provision). 

[c] Decision on demurrer.—The 
demurrers interposed to the complaint 
of the intervener raised an issue of 
law, which, by sustaining the demur- 
rers, the court determined in favor 
of the parties so demurring. Had- 
seh Va eCaseye bb) Calis As S41 lal hae 

Objection for failure to state a 
cause of intervention see supra § 215. 

"997. See cases supra note 96. 

98. Shepard v. Murray County, 33 
Minn. 519, 24 NW 291; and cases su- 
pra note 96. a 

99. Moran v. 
295, HOT B32; 

[a] Thus he cannot properly ob- 
ject to the sufficiency of the findings 
and to the judgment declaring the 
rights of the other parties to the liti- 
gation. Moran v. Bonynge, 157 Cal. 
POS ete IRE Bale, 

1. usprinkel” va WeCord,” (Civ. “A)) 
129 SW 379 [aff 105 Tex. 150, 141 SW 
945, 145 SW 908]. 

[a] Failure to tender equity.— 
Defendant cannot object to the inter- 
vener’s pleading because such plead- 
ing fails to tender equity to the orig- 
inal plaintiffs. Sprinkel v. McCord, 
(Civ. p7AS)LcU29 SSIWees Oe att: WO be dex, 
150, 141 SW 945, 145 SW 903]. 

2. Weiser v. Ridgeway, (N. D.) 215 
NW 870. 

[a] No abuse shown in granting 
application.—Weiser vy. Ridgeway, 
CN. D.) 215 NW 870. 

3. See statutory provisions. 

{a] The purpose of the statute is 
to prevent the original parties from 


Bonynge, 157 Cal. 


them a reasonable time to prepare de- 
fenses to intervener’s petition. Mas- 
sachusetts Bonding, etc., Co. v. No- 
votny, 200 Iowa 227, 202 NW 588. 

4 Massachusetts Bonding, etc., Co. 
v. Novotny, supra. 

5. Cain v. Pullen, 34 Ba. Ann. 511. 

[a] The fact that plaintiff alone 
answered the intervener’s petition did 
not affect the intervener’s right to 
judgment where there was no contro- 
versy between the intervener and de- 
eas Cain vy. Pullen, 34 La. Ann. 

6 See Pleading [31 Cyc 207-209]. 

7 Wright v. Cobb, (Mo.) 229 SW 
171; New Salem State Bank v. 
Schultze, 63 Mont. 410, 209 P 599. 

[a] Where intervention is adverse 
to both plaintiff and defendant (1) 
all parties must plead as defendants 
to intervener’s complaint. New Salem 
State Bank v. Schultze, 63 Mont. 410, 
209 P 599. (2) Although the allega- 
tions contained in the original com- 
plaint were similar to those contained 
in the complaint in intervention, the 
original defendant was not relieved 
from the necessity of making spe- 
cific answer to the complaint in in- 
tervention notwithstanding that be- 
fore the complaint in intervention was 
filed, such defendant had pleaded to 
the original complaint, especially 
where the complaint in intervention 
presented an entirely new.issue. New 
Salem State Bank y. Schultze, supra. 

8. New Salem State Bank vv. 
Schultze, supra. 

Admissions by failure to deny in 
Band see Pleading [31 Cyc 207— 

9. Guarantee Gold Bond, etc., Co. 
v. Edwards, 7 Ind. T. 297, 104 SW 624 
[aff 164 Fed. 809, 90 CCA 585]. 
wae: Wright v. Cobby (Mo.)' 229 SW 

11. See code provisions. 

Necessity for replication or reply 
ya eee see Pleading [81 Cyc 241-— 

12. Drinkhouse yv. Van Ness, (Cal.) 
260 PB 8695) Peowv. Perris Irr. Dist. 
132. Cal. 289, 64°R 399, 773. 

13. Pearson v. Creed, 78 Cal. 144, 
20 P 302. 


~ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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intervener need not deny matter in plaintiff’s re- 
sponse to the plea in intervention where such mat- 
ter amounts merely to a denial of allegations of the 
plea.t* <A party who goes to trial without answer- 
ing the intervener’s petition cannot thereafter suc- 
cessfully object that no issue was joined on such 
petition where he does not show that he had no 
knowledge of the intervention.’ 

Inconsistent pleas. An intervener occupying the 
position of a defendant may plead inconsistent 
pleas provided they are pertinent and in due or- 
der,‘® as may the party against whom the inter- 
vener’s claim is made." 

Counterclaim or cross complaint. Usually under 
the statutes a party against whom relief is demanded 
by the intervener may, in a proper ease, file a coun- 
terclaim or cross: complaint against the intervener.® 
But a counterclaim may not be interposed by the 
original plaintiff where the intervener’s pleading, 
while denominated “a complaint in intervention,” is 
merely an answer to the complaint of the original 
plaintiff.+° 

Amended or supplemental pleading. The propri- 
ety of amending intervener’s pleading?® and of filing 
a supplemental petition?! has been upheld or recog- 
nized, subject, in some jurisdictions at least, to the 
general rule that the intervener shall not retard the 
principal action.2? The question as to permitting 
amendments has been regarded as one within the 
sound discretion of the court,?? as where the amend- 
ment is sought pending trial.2* The refusal of the 
trial court to set aside a judgment on the pleadings 
in order to permit the intervener to amend his com- 
plaint in intervention has been upheld.?° 

Striking pleadings or allegations. The court may 
strike a petition in intervention where the inter- 
vention came too late,?® or, in some jurisdictions, 
will delay the trial of the action between the original 
parties.27 Moreover, where the cause of action set 
up in the petition, although on its face a good one, 
does not authorize intervention in the particular 
case, a motion to strike should be granted.?°> Allega- 
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issue, no evidence is admissible in its support.*® 
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tions in a petition which set up causes of action 
distinet from those in plaintiff’s pleading, and in 
which plaintiff is not interested, should be stricken 
on motion,?® and it has been held that a motion to 
strike irrelevant matters in an answer by an inter- 
vening defendant is a proper procedure.*® There is 
authority for the view that after issue is joined, 
a motion to strike a claim for damages in interven- 
tion comes too late.*? 

[§ 224] (3) Evidence. The general rules of evi- 
dence*? apply in actions in which there is an inter- 
vention.®® Where the intervener claims certain 
promissory notes on which action has been brought 
and seeks to recover thereon, he must make out his 
legal right to such notes.** In general an intervener 
may introduce any material and relevant testi- 
mony,*®*® but where there has not been proper service 
and the petition in intervention has not been put in 
Ac- 
cording to some eases evidence which would be in- 
competent between the original parties in the ab- 
sence of intervention is not admissible.47 Where 
the intervention should not have been allowed, all 
the evidence relating to the issues presented by it 
should be disregarded.*§ 

[§ 225] (4) Hearing or Trial.*® <A statutory pro- 


-vision that a determination as to the intervention 


shall be made at the same time as the action is de- 
cided*® is mandatory,*? and it has been held that, 
where a petition to intervene is filed without notice 
or leave of court, the court may properly pass on 
the right or propriety of intervention immediately 
prior to or at the time of a decision or judgment 
on an issue in the cause.4? It is proper to refuse 
to transfer to equity an action to recover for goods 
sold, wherein the intervener demands judgment 
against plaintiff on notes for rent, secured by a 
chattel mortgage, but does not ask for the foreclosure 
of the mortgage nor the establishment of a landlord’s 
lien.4 Where the intervener’s petition asks that its 
claim shall be passed on in case judgment is ren- 
dered against the original defendant, it is proper for 


14. Farmers’ State Bank v. Keen, 
G66 OKI. 62, 167 P 207. 

, 15. McCoy y. Sanson, 13 La. Ann. 
Bos 

16. Smith v. Sublett, 28 Tex. 163. 

Pleading inconsistent defenses in 
general see Pleading [31 Cyc 147 et 
seq]. a, 

17. Wall v. Mines, 130 Cal. 27, 62 
Pe SiG, 

18. Wall v. Mines, supra;’ Grimes 
v. Barndollar, 58 Colo. 421, 148 P 256; 
Braithwaite v. Akin, 3 N. D. 365, 56 
NW 133. 

Recoupment, counterclaim and set- 
off in general see Set-Off and Counter- 
claim [34 Cyc 618]. 

19. Drinkhouse v. Van Ness, (Cal.) 
260s. S69. 

20. Lodge v. Order of United Com- 
mercial Travelers, 120 Kan. 439, 244 
iP 4s Gillis’ va. Carter, 929) Wane Ann: 
698; Howe v. Wichita State Bank, 
etc., Co., (Tex. Civ. A.) 242 SW 1091. 

[a] Alleging additional facts.— 
Intervener may allege, in an amended 
petition before issue joined, addition- 
al facts not conflicting with the orig- 
inal petition. Martin y. Iverson, 5 


Mary AMES 2a. 

oye baum sa Suce), Il. Rob.) Caan) 
314. 

[a] Supplemental petition not 


based on new cause of action.— 
Baum’s Suce., 11 Rob. (La.) 314. 

{[b] The fact that there is a 
change of position in the supple- 
mental petition does not prevent the 
consideration of the allegations of 
such petition on the theory of estop- 


pel where the objecting party did not 
change his position as a result of the 
allegations of the original interven- 
ing petition. Martin v. Iverson, 5 
La. A. 525. 

22. See supra § 222. 

23. Swiftwater Plantations Co. v. 
Davis, 287 Fed. 813; Lodge v. Or- 
der of United Commercial Travelers, 
120 Kan. 439, 244 P 4. 

[a] Rule applied where permission 
to file an amended petition in which 
the matters set up were but an elab- 
oration of the claim in the original 
petition in intervention had been re- 
fused but all evidence offered by in- 
terveners which was legally admis- 
sible under the amendment had been 
introduced. Swiftwater Plantations 
Co. avi Davis. 287 oMed..481 3. 

24. Howe v. Wichita State Bank, 
ete.,.Co., (Tex. Civ. A.) 242 SW 1091. 

[a] Rule applied where by the 
amendment it was sought to name ad- 
ditional parties against whom relief 
was sought by the intervener. Howe 
v. Wichita State Bank, etc., Co., (Tex. 
Civ. A.) 242 SW 1091. 

25. Union Trust, -ete.,, Bank  v. 
Idaho’ Smelting, etc., Co., 24 Ida. 735, 
135 BR '822. 

26. Longmire v. Yakima High- 
LE bate irr, ete., iCo.,.95 Wash. 302, 163 


Motion to strike pleading in gen- 
eral see Pleading [31 Cyc 615 et seq]. 
27. Schnebly v. Rehmke, 78 Wash. 
OO oO nee ao Os 
ie Ragland v. Wisrock, 61 Tex. 


Ute v. Moore, 3 Ind. T. 712, 


30. Fleming v. Larkin, 197 App. 
. 624, 189 NYS 412. 
Sia. Cain «a. Pullen, 34 twas eAmmn: 

82. See Evidence 22 C. J. p 1. 

33. See cases infra notes 34-38. 

84 Wilson v. Munday, 5 La. 483. 

35. Grand Rapids v. Consumers’ 
Power Co., 216 Mich. 409, 185 NW 852. 

36. Baker v. Texarkana Nat. Bank, 
(4 Bed. 598, 20) CGA 45" Bureenve 
Batson, 149 La. 542, 89 S 687; Chism 
v. Ong, 33 La. Ann. 702. 

87. Carleton vy. Patterson, 29 N. 
Vint Tu SySh). 

38. Harlan v. Hureka Min. Co., 10 
Nev. 92. 

39. Effect of intervention on right 
to jury trial see Juries § 33. 

See statutory provisions. 

41. Wischer v. Hanna, 8 Colo. A: 
471, 47 P 303; Gorman v. Gorman, 
158 La. 274, 108 S 766; Dubroca v. 
Her Husband, 3 La. Ann. 331. See 
Montgomery v, Dresher, 97 Nebr. 112, 
149 NW 314 (dismissal of interven- 
tion of one who had an interest in the 
litigation, before final determination 
of action held improper). But see 
McMillen v. Gibson, 10 La. 517 (holda- 
ing where an intervention was a sep- 
arate demand, that the trial betsyveen 
the original parties could proceed 
without the presence of the inter- 
vener). 

42. State v. Holmes, 59 Nebr. 503, 
81 NW 512. 
anya v. Walter, (Iowa) 65 
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the court not to pass on such claim if judgment is 
given for such defendant.*# 

[§ 226] (5) Decision or Judgment.*® In general 
such a judgment may and should be rendered as 
would be proper in an ordinary action upon the is- 
sues raised,*® and the claim or rights of one who has 
properly intervened may and should be determined 
and adjudicated,**? provided the matter is actually 
in issue and contested.48 But it has been held that, 
where certain persons petition and are permitted 
to come in as interveners to defend, no affirmative 
action in their behalf can be taken.*® As between 
an intervener and plaintiff who codperate in the 
original action the view has been taken that a judg- 
ment may be entered settling their rights, if the 
pleadings permit such settlement;°° but not other- 
wise.> Plaintiff’s concession that the intervener 
owns a note in suit and request for judgment in the 
intervener’s favor authorize recovery in the name of 
the intervener.®? The fact that a sole interest is 
alleged in the original complaint does not render 
invalid a judgment rendered upon proof of a joint 
interest of plaintiff and the intervener, where the 
original complaint, although adopted by the inter- 
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vener in part, was modified as to the intervener in 
respect of interest by his averments.°* The right: 
of an intervener to take judgment by default in a 
proper case has been recognized or upheld.®*+ But a 
valid judgment cannot be rendered in favor of an 
intervener where his petition is filed without leave of 
court and has neither been served nor put in issue;°° 
and where defendant has neither appeared in the 
case nor been served with notice of intervention, 
it is error to render judgment against him on the 
intervener’s pleading.°° Where an _ intervener 
against whom no affirmative relief has been asked 
by the other parties fails to appear at the trial, it is 
improper to render a judgment that he take nothing 
by his intervention.5” Moreover, where an inter- 
vener has no notice of a pleading asking affirmative 
relief against him and he does not appear at the 
trial, a judgment granting affirmative.relief against 
him is improper.®® Where the petition in inter- 
vention is properly dismissed because there is no 
right to intervene, it is improper to render a judg- 
ment foreclosing the rights of the intervener.®°® 

[§ 227] C. Bringing in New Parties*®°—1. At 


gan Binet v. Garcia, 18 Porto Rico 
45. Conclusiveness of judgment as 


igen aaa oo see Judgments §§ 1410, 

Determining merits of intervener’s 
claim on motion or application to in- 
tervene see supra § 217. 

46, . S.—Thorn Wire Hedge Co. 
v. Fuller, 122 U. S. 535, 7 SCt 1265, 
30 L. ed. 1235. 

Colo.—Hipp v. Spencer, 48 Colo. 
433,109 P1109. 

La.—Thompson vy. Chauveau, 7 
Mart. N. S. 331, 18 AmD 246. 

N. D.—Braithwaite v. Akin, 3 N. D. 
365, 56 NW 133. 

Tex.—Hanna vy. Drennan, 2 Tex. 
Unrep. Cas. 536; Ingraham v. Eng- 
land, (Civ. A.) 258 SW 278. 

Wash.—Leavenworth State Bank v. 


Wenatchee Valley Fruit Exch., 118 
Wash. 366, 204 P 8. 
Wyo.—Bamforth v. Ihmsen, 28 


Wyo. 282, 204 P 345, 205 P 1004. 
Judgment against intervener. 
—(1) An affirmative judgment 
against an intervener may be rendered 
in a proper case. Bamforth v. Ihm- 
sen, 28 Wyo. 282, 204 P 345, 205 P 
1004. (2) Where an intervener adopts 
and defends the acts of one of the 
parties as his agent, the same judg- 
ment should be rendered against him 
on the issue joined as if he were an 
original party to the suit. Thomp- 
son v. Chauveau, 7 Mart. N. S. (La.) 
331, 18 AmD 246. (3) Where the in- 
tervener makes defense and seeks af- 
firmative relief against plaintiff, 
and all parties are before the court, 
the court may render judgment 
against the intervener where an in- 
dependent action against him by 
plaintiff would lie. Leavenworth 
State Bank v. Wenatchee Valley Fruit 
Exch., 118 Wash. 366, 204 P 8. 

[b] Judgment against original 
plaintiff.—On a trial between inter- 
vener and the original plaintiff of 
intervener’s claim after a judgment 
in favor of such plaintiff against de- 
fendant has been paid it was held 
that intervener was entitled to a 
judgment against such plaintiff un- 
der the intervener’s claim for general 


relief. Claflin v. Pfeifer, 84 Tex. 23, 
19 SW 297. 
[c] Judgment against intervener 


and defendant.—Where in a_ suit 
against a sheriff for trespass in tak- 
ing possession of goods a foreign cor- 
poration intervenes, alleging that the 
sheriff had acted under its direction 


and admitting the*facts pleaded by 
the sheriff in justification, and that 
his acts were done by the direction 
of such corporation, and seeking a 
removal to a federal court, the sher- 
iff remains a necessary party, and 
the judgment, if in favor of plain- 
tiff, must be a joint judgment 
against all defendants. ‘Thorn Wire 
Hedge Co. v. Fuller, 122 U. S. 535, 
7 SCt 1265, 30 L. ed. 1235. 

{d] Where intervener is entitled 
to part of the relief asked by him, 
although not to all, a general judg- 
ment against him is improper. Riley 
v. Palmer, (Tex. Civ. A.) 287 SW 326. 

[e] Other illustrations.—(1) In an 
action by a creditor to collect the 
whole amount of his claim, on the 
intervention of an attorney claiming 
a fee for having collected a part of 
such claim, it was proper to determine 
and finally adjust such fee. Hipp v 
Spencer, 48 Colo. 483, 109 P 1109. 
(2) Where a pledgee of city warrants, 
claiming to have acquired absolute 
ownership, sues the city to recover 
thereon, and the receiver of the insol- 
vent pledgor intervenes, claiming the 
warrants and proceeds thereof, sub- 
ject to plaintiff’s rights as pledgee, 
the court may fully determine the 
respective rights and interest of all 
the parties in the action. Muhlenberg 
v. Tacoma, 25 Wash. 36, 64 P 925. 

Judgments in general see Judg- 
ments 33 C. J. p 1042. 

47. Cal.—Townsend v. Driver, 5 
Cale rA.ro si, Omer Oma. 

La.—State v. Standard Oil Co., 164 
lal 334, 113 S 867. 

Mich.—Nott v. Gundick, 212 Mich. 
223, 180 NW 376. ~ 

Tex.—Ingraham v: England, (Civ. 
A.) 258 SW 278. 

Wash.—Muhlenberg v. Tacoma, 25 
Wash. 36, 64 P 925. 

Wyo.—Bamforth v. Ihmsen, 28 
Wyo. 282, 204 P 345, 205 P 1004. 

See also cases supra note 46. 

[a] Effect of default of defendant. 
—The inaction of a defendant result- 
ing in a default judgment against him 
does not preclude an intervener from 
obtaining relief. Greenberg v. Cali- 
fornia Bituminous Rock Co., 3 Cal. 
Unrep. Cas. 8838, 33 P 192; Townsend 
v. Driver, 5 Cal. A. 581,. 90 PB L071. 

{[b] Where intervention is declared 
by statute to be “in subordination 
to, and in recognition of, the proprie- 
ty of the main proceeding,” it has 
been held that the intervener could 
not question the right of the court 
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to determine his interest in the prop- 
erty involved. Nott v. Gundick, 212 
Mich. 223, 228, 180 NW 376. 

48. State v. Standard Oil Co., 164 
La. 334, 113 S 867. 

49. lLazell v. Strawbridge, 113 Me. 
362, 94 A 115. 

50. Braithwaite v. Akin, 3 N. D. 
365, 56 NW 133. 

[a] Judgment against intervener. 
—The original plaintiff, who is a de- 
fendant in intervention, may recover 
an affirmative judgment against the 
intervener, either because of matters 
growing out of the intervener’s claim, 
or by establishing a counterclaim. 
Braithwaite v. Akin, 3 N. D. 365, 56 
NW 1838. é : 

51, Braithwaite y. Akin, 1 N. D. 
475, 48 NW 361. 

[a] Where in his complaint an in- 
tervener sought only to codperate 
with plaintiff in securing a judgment 
against defendant, and asked that the 
money recovered should be paid to 
some person designated by the court, 
and at the trial no claim was made 
that the equities between plaintiff and 
the intervener should be adjusted 
or settled, it was error to award 
intervener any specific portion of the 
recovery. Braithwaite v. Akin, 1 N. 
D. 475, 48 NW 361. 

52. Russell v. People’s Nat. Bank, 
(Tex. Civ. A.) 2 SW(2d) 961. 

53. Hamilton v. Lamphear, 54 
Conn. 237, 7 A 19. 

Adoption by intervener of pleadings 
in general see supra § 223. 

54. Greenberg v. California Bitu- 
minous Rock Co., 3 Cal. Unrep. Cas. 
883, 33 P 192; New Salem State Bank 
v. Schultze, 63 Mont. 410, 209 P 599. 

Judgment by default in general see 
Judgments §§ 349-420. 


55. Bradley v. Trousdale, 15 La. 
Ann. 206. 
56. Bryan v. Lund, 25 Tex. 98; 


Rush v. Davenport, (Tex. Civ. A.) 34 
SW 380. 

Notice of intervention in general 
see supra § 216. 

57. Noble v. Meyers, 76 Tex. 280, 
13 SW 229. : 

Dismissal of petition gee supra § 219. 

58. Security State Bank v. Merritt, 
(Tex. Civ. A.) 237 SW 990. 

59. Ennis v. Wolff, 194 Ill. 420, 
62 NE 842. 

60. Cross references: 
As affecting limitation of actions see 

Limitations of Actions §§ 501-503. 
Conclusiveness of judgment as to ad- 

ait oned parties see Judgments § 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§. 227-228] 
Common Law. 


tion by way of amendment. 


[$ 228] 2. Under Statutes—a. In General. 
it has been held that, under a statute of amend- 
ments which is merely declaratory of the common 
law, a new party cannot be added,** it has also 
been held that such an addition may be made under 
a statute authorizing the amendment of pleadings by 
-and specific provisions for the 
addition of new parties are generally made by the 
eodes and practice acts of the various jurisdic- 
tions,°> under which, where it is in the furtherance 
of justice, new parties may be added,°® subject to 
considerations hereinafter stated.** 

The purpose of such pro- 
visions, in the codes and statutes, is to bring all 
parties before the court at the same time so that 
all matters or disputes may, where possible, be de- 


leave of ecourt;®* 


Purpose and nature. 


At common law new plaintiffs®? or 
new defendants®? cannot be inserted in a declara- 


PARTIES 


While 


adding them.7° 


ing new parties 


termined without the delay, inconvenience, and ex- ! 


Defects and objections see infra §§ 
451-454. 

In particular actions or proceedings 
see cross references supra p 10 
Waiver of defects and objections see 

infra § 453. 
ane Ga.—Neal v. Robertson, 18 Ga. 
Hawaii.—Silva v. De Freitas, 18 
Hawaii 613. 


A. 663. 

Me.—Surace v. Pio, 112 Me. 496, 
92 A 621; Ayer v. Gleason, 60.Me. 207; 
Winslow v. Merrill, 11 Me. 127. 

Mo.—Chouteau v. Hewitt, 10 Mo. 
A345 

Pa.—Carskadden v. McGhee, 7 
Watts & S. 140; Kelly v. EHichman, 3 


Whart. 419; Chamberlin v. Hite, 5 
Watts 373; Wilson v. Wallace, 8 
Serg. & R. o 

58 Que. Su- 
per. 97. 


[a] Thus, in a suit brought in the 
name of A. B. and “others,” the rec- 
ord cannot be amended by striking 
out “others” and inserting the name 
of another party, more especially 
where the cause has been referred to 
arbitrators and an appeal taken from 
their award. Carskadden v. McGhee, 
7 Watts & S. (Pa.) 140. 

Curing nonjoinder see infra § 389. 

62. I1]1.—Zukowski v. Armour, 107 
Tl. A... 663. 
alow v.. Merrill, 11 Me. 

(f 
eer enema u v. Hewitt, 10 Mo. 

1 

N. Y.—Commission Co. v. Russ, 8 
Cows 122. 

Pa.—Kelly v. Hichman, 3 Whart. 
419; Chamberlin v. Hite, 5 Watts 373; 
Wilson v. Wallace, 8 Serg. & R. 53. 

[a] Thus, where there is a non- 
joinder of defendants, which is taken 
advantage of by plea in abatement, 
plaintiff will not be allowed to amend 
by adding a necessary party defend- 
ant, although the statute of limita- 
tions is on the point of attaching. 
Commission Co. v. Russ, 8 Cow. 

BY) dlicidie 
Curing nonjoinder see infra § 411. 


1 63. Chouteau v. Hewitt, 10 Mo. 
Bale 
64. Foster vy. Wright, (Tex. Civ. 


Tbs. S We L090; 
(ex, Civay A.) 1065-SWi DibL. “See 
Peo. v. Fortuna Hst., 10 Porto Rico 
Fed. 345 (where the court said that 
the addition or omission of parties 
is a recognized method of amend- 


Jolley v. Oliver, 


ment). 
65. See statutory provisions. 
[a] “To obviate this strictness of 


the common law as to parties de- 
fendant the Legislature . provid- 
ed that amendments might be made 
Dare. inserting additional defend- 
ants. 4 With the like purpose of 
obviating the rigorous rule of the 
common law «as.to parties plaintiff, 


the legislature . provided that 
‘In all civil actions the writ may be 
amended by inserting additional 
plaintiffs’  Surace v. Pio,-112° Me. 
496, 498, 92 A 621. 

[b] In Massachusetts, by the stat- 
ute of 1883, a plaintiff may amend 
by inserting a new defendant in his 
writ and declaration. Goddard v. 
Pratt, 16 Pick, 412. 

{c] In Mississippi Act (1850) § 13 
gives the court full power to make 
amendments by adding the name of 
a party to a pleading and authorizes 
adding new parties as nominal plain- 
ae Stratton v. Taylor, 32 Miss. 
Ox; 

{d] Surrogate’s court in New 
York.—Code Civ. Proc. § 452, relating 
to the introduction of new parties, is 
inapplicable to surrogates’ courts. 
Tilden v. Dows, 2 Dem. Surr. 489. 

fe] Conflict with other statutes. 
—A statutory provision authorizing 
an amendment adding a new party 
in furtherance of justice does not 
conflict with another provision that 
the title of a cause shall not be 
changed at any of its stages. McKee 
v. Dickerson, 122 Okl. 240, 254 P 57; 
Zahn v. Obert, 60 Ob. 118, 159 P 298. 

66. 
493, 21 NE 533 

Towa.—Van ‘Dyk v. Mosterats nea | 
Iowa 3, 153 NW 206. 

Mich.—Stephenson v. Purchase, 222 
Mich. 208, 192 NW 647. 

Miss.—Stratton v. Taylor, 32 Miss. 


201. 
Mo.—Merriman v. Springfield, 142 
Mo. A. 506, 127 SW 122; Hackett v. 


Van Frank, 119 Mo. A. 648, 96 SW 247, 

N. H.—Remick y. J. Spaulding, etc., 
Co.;1:82 IN. He 182,-138L A608: ) Owen 
v. Weston, 63 N. Tee 599, 4 A 801, 56 
AmR 547. 

N. M.—Durrett v. a etc., R. 
Co., 20 N. M. 114, 146 P 962 

N. Y.—Haskell v. Moran, 118 App. 
Div. 810, 103 NYS 667; Dutcher v. 
Slack, 3 HowPr 322, 1 CodeRep 1r3. 

N.C. i LPZGuNe GC. 
756, 36 SE 164. 

Pa.—Patton v. Pittsburg, ete, R. 
Cope Pa.. 169; 

Tex.—New York L. Ins. Co. v. Rohr- 
bough, 2 Tex. A. Civ. Cas. § 216. 

N. 8.—Richmond School Section 8 
v. Landry, 44 N. S. 34. 

[a] TIllustration.—In an action on 
a copartnership contract against an 
administratrix of a deceased part- 
ner, where a demurrer had been inter- 
posed because of a defect of parties 
defendant, the court may, under such 
provisions, allow an amendment on 
the application of plaintiff by bring- 
ing in a party who was a member 
of the firm at the time the obliga- 
tion was incurred. Haskell v. Moran, 
118 App. Div. 810, 103 NYS 667. 

[bi New plaintiffs may be added 
under a statute providing that the 
courts shall have power to amend 


Limitatiens upon right. 
contemplate that there shall be re- 
maining in the case at the time of the amendment 
a party to add to,*! and are also subject to the 
limitation that the amendment does not amount to 
an entire change or substitution of parties,’? or to 
the statement of a new cause of action.’* 
amendment adding new parties may not be permit- 
ted where it will prejudice or deprive the opposite 
party of any of his rights,7* or cause a material 
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pense of separate actions and trials,°* and the es- 
sential and distinguishing feature of the practice, 
under these provisions, is to bring causes to trial 
upon their merits, and avert a failure for some de- 
fect of parties which can be remedied without prej- 
udice to the litigants;®® 
other parties often appears only in the progress and 
development of the cause, there is greater reason for 


and as the necessity for 


The provisions for add- 


So an 


any process, pleading, or proceeding 
in any action pending before it for 
the furtherance of te aipen Green v. 
Deberry; 24 N. C. 344 

67. See infra §§ 229— 245. 

68. Colo.—Denison vy. Jerome, 
Colo. a 96, Ps 1:66; 

N. Y.—Steinbach v. Prudential Ins. 
Co., 172 N. Y. 471, 65 NE 281; Green- 
house y. Rochester Taxicab *Co., 218 
App. Div. 224, 218 NYS 167. 

N. C.—Temple v. Hades Hay Co., 
184_N. €. 239; 114 SH 162: 

Eng.—Montgomery v. Foy, [1895] 
2 Q. B. 321; Byrne v. Brown, 22 Q. 
Ba Dii657: 

Man.—Winnipeg Trustee Co. v. 
Manitoba Bridge, ete., Works, Ltd., 
31 Man. 398, 401, 70 DomLR 178, 
[1922] 1 West Wkly 178. 

[a] “This is but a declaration of 
the general rule that all who are in- 
terested in the subject-matter of an 
action should be made parties there- 
to, so that complete justice may be 
done and the rights of all parties in 
the subject-matter of controversy 
finally determined.” Denison v. Je- 
rome, 43 Colo. 456, 461, 96 P 166. 


43 


69. Kron vy. Smith, 96> NCS oF 
2 SE 582. 

70. Kron v. Smith, supra. 

71s) Bright v. Fern, 20 Hawaii 325, 


AnnCas1913B 214. 

[a] Rule applied to election con- 
test.—(1) Where, in an election con- 
test, some of the petitioners with- 
draw, whereby the remaining peti- 
tioners are reduced below the num- 
ber required by statute to maintain 
such contest, and thereby requiring 
the dismissal of the petition, the pe- 
tition may not be amended by adding 
the names of new parties plaintiff. 
Bright v. Fern, 20 Hawaii 325, Ann 
Cas1913B 214. 2) Parties to election 
So nee a generally see Hlections §§ 


72. See infra § 243. 
73. See infra § 244. 
74. Ala.—Birmingham R., etc., Co. 


v. Williams, 194 Ala. 171, 69 S 586. 


Colo. —Jordan Gs Greig, ior | KOKO Key 
360, 80 P 1045. 
Ga.—Morrow vy. Merchants’, etc., 


Bank, 35 Ga. 267. 

Mo.—Merriman v. Springfield, 142 
Mo. A. 506, 127 SW 122 

N. C.—Mills Vv. Callahan, 126 N. C. 
756, 36 SE 164; Kron v. Smith, 96 N. 


Ci 389, 2 SE 532. 

Pa 38 Pa. 72; Riley 
Vv. Prudential ‘Ins. Co., 12 Pa. Super. 
561; . Caesar v. Banks, 7 Pa, Dist. & 
Link vy. McLeod, 8 Pa. Dist: 


Co. "212; 
175, 22 Pa. Co. 273, 

Te 94 Tex. 
822, 60 SW 423; Lanes v. Squyres, 45 
Tex. 382; National Surety Co. v. Atas- 
cosa Ice, ete; Co:,, (Civ... ADie2censSwe 
597 [Laff (Commn. A.) 273 SW 821]. 

[a] Illustrations.—(1) An amend- 
ment to a declaration, adding the 
name of a usee, will be disallowed 
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surprise or delay.*® 
Construction. 


barred.7°® 


originally.®° 


Application to pending proceedings. 
of a statute, that other provisions of the act may 
apply to proceedings pending at the time the act 
took effect, authorizes the application of provisions 
in such act for the bringing in of new parties, in 
the interest of justice, to prior pending proceed- 
ings,®! and without any preliminary motion for such 


application. §? 


[§ 229] b. Nature of Action or Proceeding. A 


where the effect of it would have been 
to deprive defendant of the benefit 
of setting off bank notes issued by 
plaintiff, an incorporated bank. Mor- 
row v. Merchants’, ete., Bank, 35 Ga. 
267. (2) The court may refuse to 
allow additional parties defendant, 
when not necessary parties, where 
such action would prejudice plain- 
tiff's right by delaying the trial. 
Adams v. Waco First Nat. Bank, (Tex. 
Civ. A.) 178 SW 993. 

[b] New parties plaintiff (1) may 
be introduced by amendment of the 
petition, provided defendant is not 
prejudiced thereby. Lanes v. Squyres, 
45 Tex. 382. (2) A petition on a pol- 
icy of insurance may not be amend- 
ed so as to introduce a new party on 
the record as plaintiff, thereby giving 
the right to claim from defendant 
company the stipulated amount of 
insurance as of the date when the 
suit commenced, where such right is 
otherwise barred by the lapse of time, 
under the conditions of the policy. 
Riley v. Prudential Ins. Co.j; 12 Pa. 
Super. 561. 

{e] Not reversible 
mitting an additional party to be 
joined after commencement of the 
suit is not reversible error where de- 
fendants objecting do not show that 
they were prejudiced, and defendant 
joined makes no objection. Jordan v. 
Greig, 33 Colo. 360, 80 P 1045. 

75. Birmingham R., ete, Co. v. 
Williams, 194 Ala. 171, 69 S 586. 

76. See Pleading [31 Cyc 361]. 

77. U. S.—Frank v. Union Cent. 
L. Ins. Co., 180 Fed. 224 (Tennessee). 

Cal.—Curtis v. Nye, (A) 261 P 747. 

D. C.—Karrick v. Wetmore, 22 App. 


error.—Per- 


487. 

Mo.—State v. Bandall, 220 Mo. A. 
1222, 299 SW 155; Craig v. Metro- 
politan Li. -Ins. Co., 220 Mo. A. 913, 


296 SW 209; Turner v. Noble, 211 Mo. 
A. 656, 249 SW 103; Merriman v. 
Springfield, 142 Mo. A. 506, 127 SW 
1223 

Nev.—Rutherford v. Union Land, 
ete., Co:., 47 Nev. 21, 213 P 1045. 

Pa.—Hodges v. McGovern, 43 Pa. 
Super. 566; White Co. v. Fayette 
Auto. Co., 43 Pa. Super. 532. 

[a] In Maine, however, these pro- 
visions, being.in derogation of the 
common law, have been strictly con- 
strued, and have not been extended 
beyond the plain and natural mean- 
ing of their terms. Surace v. Pio, 112 
Me. 496, 92 A 621. 

7g. Craig v. Metropolitan L. 
Co., 220 Mo. A. 913, 296 SW 209. 

79. Craig v. Metropolitan L. Ins. 
Co., supra. 

80. Liddiard v. Toronto R. Co., 5 
Ont. L. 371, 2 OntWR 145, 23 CanLT 


Ins. 


In conformity with the general 
tendency toward liberality in the allowance of 
amendments in the furtherance of justice,’° these 
statutory provisions permitting the bringing in of 
new parties are generally liberally construed,** par- 
ticularly in those cases where the amendment is by 
bringing in the proper party plaintiff,** and where, 
if not allowed, plaintiff’s cause of action would be 
A rule which provides for the adding of 
new parties is to be construed in connection with 
a rule dealing with the persons who may be joined 


PARTIES 


- [§§ 228-229 


statute permitting the court in furtherance of jus- 


‘tice to amend any process or pleading by adding the 
name of a person as a party is applicable to pro- 
ceedings at law as well as to those of an equitable 
nature,®*? but statutes providing that, where a com- 
plete determination of the controversy cannot be 
had without the presence of other parties, the court. 
must cause them to be brought in, have been held 
applicable only to actions of the latter character,** 
and therefore do not apply to an action at law for 
the recovery of money only, so as to allow the court 
either to compel or authorize plaintiff to bring in as 


defendant a third person otlter than those persons. 


A provision 


whom he has chosen to make defendants.*® 

Actions for tort. 
court to amend a process, pleading, or other pro- 
ceeding by adding the name of a person as a party,®° 
it has been held that in an action at law for tort 
plaintiff may be permitted to add as a party defend- 
ant an alleged joint tort-feasor not originally made 


Under a statute permitting the 


a party,®* although the court cannot direct a new 


OccNotes 156. 
81. See cases infra this note. 


[a] In New York (1) Civ. Pract.| NE 3; 


Act § 193 subd. 2, authorizing the 
bringing in of a person, not a party, 
who is or will be liable for part or 
all of the claim, is “remedial,” within 
§ 1569, authorizing the application 
of remedial provisions of this act 
to proceedings pending prior to the 
time it went into effect. Neuss v. Na- 
tional Aniline, etc., Co., 120 Mise. 164, 
197 NYS 808. (2) Under §§ 1568, 1569 
the act applies to a defendant brought 
in by supplemental summons and 
complaint after Oct. 1, 1922, where 
the cause of action in the original 
complaint did not involve or apply 
to the new defendant. U.S. Trust Co. 
v. Greiner, 124 Misc. 458, 209 NYS 105 
lati 212) NYS )'93i° mendy 1¢3)rsBut 
where plaintiffs, who have given no 
security for costs, and whose re- 
sponsibility is doubtful, began an 
action in 1918, and a considerable 
amount of costs has been awarded, 
they will not be permitted, under Civ. 
Pract. Act § 213, authorizing the join- 
der of two or.more defendants where 
doubt exists as to which defendant 
is liable, to bring in additional de- 
fendants and amend their complaint 
so as to allege that the original de- 
fendant represented that it was act- 
ing as agent of the new defendants, 
and plaintiffs were in doubt as to the 
existence of the agency, in view of § 
1569, authorizing the application of 
the Civil Practice Act to actions pend- 
ing at the time it became effective 
(Oct. 1, 1921) only in case the inter- 
est of justice would be served. Her- 
nandez v. Brookdale Mills, 119 Misc. 
824, 198 NYS 277 [aff 198 NYS 920 
mem]. 

82. Hernandez vy. Brookdale Mills, 
supra. 

83. Gittleman v. Feltman, 191 N. 
Y. 205, 83 NE 969. 

84 Springfield F. & M. Ins. Co. 
v. Richmond, ete, R. Co., 48 Fed. 
360 (construing South Carolina stat- 
ute); Gittleman v. Feltman, 191 N. 
¥. 2056; 88) INE) 969 <Chapman.’'v: 
Forbes, 123 N. Y. 532, 26 NE 3 [dist 
Derham vy. Lee, 87 N. ¥. 599 (as not 
being a mere common-law action) ]; 
Horan v. Bruning, 116 App. Div. 482, 
101 NYS 986, 39 NYCivProc 74;. Ten 
Eyck v. Keller, 99 App. Div. 106, 91 
NYS 169; American Trust, ete., Bank 
v. Thalheimer, 29 App. Div. 170, 51 
NYS 813; Heffern v. Hunt, 8 App. 
Div. 585, 40 NYS 914; Webster v. 
Bond, 9 Hun (N. Y.) 437; Simon v. 
Chicago, etc., R. Co., 49 N. D. 1008, 
194 NW 706. 

85. Wood v. Metropolitan L. Ins. 
Co., 96 Mich. 437, 56 NW 8; Bauer v. 


defendant to be brought in at the instance of the 


Dewey, 166 N. Y. 402, 60 NE 30; 
Chapman v. Forbes, 123 N. Y. 532, 26 
Fedden v. Brooklyn Eastern 
Dist. Terminal, 204 App. Div. 741, 
199 NYS 9; Oppenheimer v. New 
York, 149 App. Div. 172, 183 NYS 741; 
Horan v. Bruning, 116 App. Div. 482, 
101 NYS 986, 39 NYCivProc 74; Ten 
Exyek v. Keller, 99 App. Div. 106, 91 
NYS 169; Westinghouse v. Wyckoff, 
81 App. Div. 294, 81 NYS 49; Ameri- 
can Trust, etc., Bank v. Thalheimer, 
29 App. Div. 170, 51 NYS 813; Web- 
ster v. Bond, 9 Hun (N. Y.) > 487; 
Neuss v. National Aniline, etc., Co., 
129 Mise. 164, 197 NYS 808; Romano- 
ski v.. Union’ R.)Go., 81 Mise. 762 
mem, 64 NYS 1147 mem, [rev 30 Misc. 
$30 mem, 61 NYS 1097*mem]; Cos- 
griff v. Hudson City Sav. Inst., 24 
Mise. 4, 52 NYS 189, 27 NYCivProc 
263; Garrick v. Menut, 17 NYS 455; 
Boiton v. Donavan, 9 N. D. 575, 84 
NW 357; Modern Woodmen of Amer- 
ica,v.. Terry; COOKIN 91 17 PP =72102 
Goodrich v. Williamson, 10 Okl. 588, 
617, 63 P 974. See Springfield F. & 
M. Ins. Co. y. Richmond, ete., R. Co., 
48 ied. 360 (provisions of the South 
Carolina statute, being derived from 
the equitable practice, have no appli- 
cation to an action at law in a fed- 
eral court). But sée Wokal v. Bel- 
sky, 53 App. Div. 167, 53 NYS 815, 
381 NYCivProc 130. 

“Tf the plaintiff in an action at law 
for the recovery of a money judg- 
ment has chosen the wrong defend- 
ant, he must withdraw and sue the 
yroper one; for he cannot be permit- 
ted to gather in parties at will after 
he has begun his action.” Ten Hyck 
v. Keller, 99 App. Div. 106, 107, 91 
NYS 169. 

_[a] Rule applied.—(1) In an ac- 
tion to recover the proceeds of a 
consignment, brought against the con- 
signee by a third person claiming as 
owner of the goods. American Trust, 
etc., Bank v. Thalheimer, 29 App. Div. 
170, 51 NYS 813. (2) In an action for 
rent, where one alleged to be liable 
as a partner has not been joined. 
Garrick v. Menut, 17 NYS 455. (3) In 
an action on a note, in which plain- 
tiff seeks nothing but a money judg- 
ment. Westinghouse v. Wyckoff, 81 
App. Div. 294, 81 NYS 49; Goodrich 
v. Williamson, 10 OK. 588, 617, 683 P 
974. Parties to action on bill or note 
g openely see Bills and Notes §§ 1081- 

86. See statutory provisions. 

87. Gittleman v, Feltman, 191 N. 
Y. 205, 88 NE 969; Fisher v. Bullock, 
204 App. Div. 528, 198 NYS 538 [app 
dism 237 N. Y. 542 mem, 143 NE 735 
mem]; Schum v. Brooklyn Heights 
R. Co., 82 App. Div. 560, 81 NYS 859. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ae 
§§ 229-231] 


plaintiff in a tort action under a statute requiring 
the court to direet parties to be brought in in or- 
der that a complete determination of the contro- 
versy may be had.8* It has, however, been said that 
as a general rule new parties cannot be brought in 
by amendment in actions of tort,® although they 
may be brought in by stipulation.®° 

[§ 230] c. Persons Who May or Must Be Brought 
In—(1) In General. One who is neither a proper 
nor & necessary party cannot be added.®! In order 
that a person may be brought in as a new party, it 
is necessary that he have some privity with, or inter- 
est in, the pending controversy,” or his presence 
must be necessary to the complete determination or 
settlement of the questions involved.®? It is not 
necessary to bring in a new party on the motion of 
one party of record, in respect of a matter which ‘is 
conceded by the opposite party;®* and where no 
issue is raised by the pleadings, the courts may re- 
fuse to permit other parties to be made defend- 
ants;°° nor can a person against whom the com- 
plaint states no cause of action or ground of relief 
be broueht in as a defendant upon the motion of 
plaintiff.°* It is optional with either party to bring 
in parties who are proper but not necessary, and a 
failure by either party to do so will not invalidate 
any judgment which may be rendered.°? A statute 
providing for a suit in any county where any one 
of several defendants resides is permissive only 
and does not require either party to bring in new 
parties against whom he may desire to plead over.?® 
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Furtherance of justice. A statutory provision 
that the court may, in furtherance of justice, per- 
mit a pleading to be amended by adding or striking 
out the name of a party authorizes an amendment so 
as to bring in a necessary party;°® but this pro- 
vision does not permit the bringing in of a party 
against whom plaintiff has no cause of action either 
real or apparent, and who has no interest in the 
outcome and against whom no relief is asked or 
could be granted. 

An unknown person cannot be brought in as a 
party upon motion of defendant, under a statute 
which authorizes a plaintiff who is ignorant of the 
name of a defendant to designate him in the sum- 
mons by a fictitious name, and which implies a de- 
fendant sued or intended to be sued whose name is 
unknown.” : 

Attorney.* A statute authorizing a contract of 
employment between attorney and client to be filed 
in a pending suit? protects the attorney as to the 
contingent fee for which the contract provides, and 
is not a basis on which a defendant can require plain- 
tiff to bring his attorney into his suit as coplaintiff.® 

[§ 231] (2) Persons Having or Claiming Inter- 
est.© Subject to the rules which have alreadv been 
considered as to the propriety and necessity of join- 
ing particular persons as plaintiffs’ or defendants,*® 
a person may be added, by amendment, as coplaintiff 
where he has a common interest with plaintiff in 
the subject matter of the action,® particularly where, 
if the action were abated, the claim would be barred 


Contra Horan v. Bruning, 116 App.;SW 597 [aff (Commn. A.) 273 SW ,156 SW 1129. 

Diy. 482, 101 -NYS 986, 39 NYCiv | 821]. 98. Williams Vv. Turner-Myers 
Proce 74; Heffern v. Hunt, 8 App. Div. Man.—Cass v. McCutcheon, 15 Man. | Drug Co., (Tex. Civ. A.) 248 SW 825. 
585, 40 NYS 914; Hinds v. Bonner, | 667, 669, 1 WestLR 435. [a] Rule applied.—in an action on 


52 Misc. 461, 102 NYS 484; 
OSKi‘ ‘vy. ‘Union... Co:, 


[a] 


Roman- 
31 Misc. 762 


A complaint cannot be amend- 


a partnership debt wherein a retired 


mem, 64 NYS 1147 mem. 


88. Gittleman v. Feltman, 191 N. 
Y. 205, 83 NE 969; Ten Eyck v. Kel- 
tee oo. ADD. Div, £06, 9 NYS, 1695 


Heffern v. Hunt, 8 App. Div. 585, 40 
NYS 914. But see Fisher v. Bullock, 
204 App. Div. 523, 198 NYS 538 [app 
dism 237 N. Y. 542 mem, 143 NE 735 
mem] (under Civ. Pract. Act § 193, 
where plaintiff sued a town and the 
receiver of a railroad company to 
recover for injuries received’ when 
his automobile, which became stalled 
on a railroad crossing, because the 
highway was being repaired, was hit 
by a train operated by defendant re- 
ceiver, the court in its discretion has 
power, in order fully to determine 
the controversy, to direct that the 
contractor, who was repairing the 
highway, be made party defendant on 
application of defendant receiver). 

89. Farrand v. Kavanaugh, 132 
Mich. 436, 93 NW 1083. 

90. Farrand v. Kavanaugh, supra. 

91. Otsego Sanitary Milk Products 
Co. v. Allegan Cir. Judge, 234 Mich. 
277, 207 NW 890; Peck v. Ward, 10 
N. Y. Super. 647; Cimini v. Zamba- 
rano, 36 R. I. 122, 89 A 295; Reuck- 
wald v. Murphy, 32 Ont. L. 133, 28 
DomLR 474. 

92. Ga.—kKnott v. McWhirter, 140 
Ga. 337, 78 SE 1062; Kent v. Wheeler 
County, 21 Ga. A. 225, 94 SE 271. 

Ind.—Frear v. Bryan, 12 Ind. 343. 

N. Y.—Tysen v. Tysen, 137 App. 
Div. 134, 121 NYS 962; Tyrrel v. Sea- 
men’s Sav. Bank, 57 App. Div. 381, 68 
NYS 275; Peck v. Wards 08 Nig 
Super. 647. 

Okl.—Enid Oil, ete., Co. v. Cham- 
plin, 113 Okl. 170, 240 P 649. 

Pa.—Noll v. Swineford, 6 ean Uae 
McVeigh v. New Jersey Cent. R. Coz 


8 Kulp 366. 
Tex.—U. S. Fidelity, etc., Co. 
Fossati, (97 (Tex. 497 SW 14: 


San Antonio v. Smith, 94 Tex. 266, 59 
SW 1109; National Surety Co. v. 
Atascosa ‘Ice, etc,, Co., (Civ. A.) 222 


ed so as to add as party defendant 
a person who has no common interest 
with defendant in the original com- 
plaint, and between whom and the 
original defendant there is no ground 
of common interest. Knott v. Mc- 
Whirter, 140 Ga. 337, 78 SE 1062. 

[b] In an action of tort a new 
defendant cannot be joined who was 
not a joint wrongdoer with the party 
sued. McVeigh v. New Jersey Cent. 
RCo. 8: culp"(Pa.) 366. 

[ce] In an action against a defend- 
ant for fraud, which is personal to 
himself, it is unnecessary to bring in 
as a defendant a part owner of the 
thing sold about which the fraud is 
alleged to have been committed. 
Rousseau v. Daysson, 8 Mart. N. S. 
(La.) 273. 

{d] A bail trover action cannot be 
amended by adding new and distinct 
parties defendant. McKenzie v. Loew 
Mien Co. a2. 'GaaeA, 9337 93 — 5B 04: 

Bringing in parties having or claim- 
ing interest see infra § 231. 

93. Enid Oil, etc., Co. v. Champlin, 
113 Okl1.-170, 240 P 649. 

Bringing in necessary parties gen- 
erally see infra §§ 232, 233. 


94. Boskowitz v. Boskowitz, 124 
App. Div. 849, 109 NYS 490. 
[a] Thus, where, in replevin, 


plaintiff in opposition to a motion to 
bring in a third person as a codefend- 
ant conceded that the third person 
owned a part of the property sued 
for, there was no necessity of bring- 
ing in such person, and the court 
should order the complaint amended 
so as to omit the property owned by 
him.  Boskowitz v. Boskowitz, 124 
App. Div. 849, 109 NYS 490. 

95. Burns‘v. Chicago, etc., R. Co., 
110 Iowa 385, 81 NW 794. 

96. Van Eenennaam vy. Reyerse, 
(Mich.) 219 NW 604; Otsego Sani- 
tary Milk Products Co. v. Allegan 
Cir. Judge, 234 Mich. 277, 207 NW 
890; Penfield v. Wheeler, 27 Minn. 
358, 7 NW 364. 

97. League v. Scott, (Tex. Civ. A.) 


partner was granted a plea of privi- 
tee and answered alleging a prior 
sale of his interest to his partner, who 
assumed the firm’s debts, and a later 
agreement between the survivor and 
creditors wherein creditors took over 
the business and assumed the debts 
including plaintiff's and asked that 
the’ creditors, all nonresidents, be 
made parties, claiming he was a sure- 
ty, and, under Vernon’s Sayles Civ. 
St. Annot. art 6336, they should be 
joined, and, under art 1848, they 
should be brought in as proper par- 
ties, defendant’s relation to the credi- 
tors and plaintiff was not such, as 
contractee or implied surety, as to 
require the appearance of creditors 


in his county on his petition. Wil- 
liams v. Turner-Myers Drug Co., 
(Tex. Civ. A.) 248 SW. 825. 

99. Brackett v. Boreing, 89 SW 


496, 28 KyL 386; Hinds v. Bonner, 52 
Mise. 461, 102 NYS 484. 

Bringing in parties in furtherance 
of justice generally see supra § 228. 

1. Otsego Sanitary Milk Products 
Co. v. Allegan we Judge, 234 Mich. 
277, 207 NW 89 

2. Tyrrel v. damrhe Sav. Bank, 
57 App. Div. 381, 68 NYS 275. 

3. Attorney and client generally 
see Attorney and Client 6 GC. J. p 556. 

4 See La. Act (1906) No. 124; 
and other statutory provisions. 

é Ps Roe v. Caldwell, 145 La. 853, 83 

6. Limitation to original cause of 
action see infra § 244. 

7. See supra §§ 108-137. 

8. See supra §§ 138-183. 

9. U. S.—Atlantic City v. Warren 
Bros. Co., 226 Fed. 372, 141 CCA 202. 

Ala.—Union Naval Stores Co. v. 
Pugh, 156 Ala. 369, 47 S 48. 

Golo. —Dickson vy. Retallic, 80 Colo. 


7.8, 249 P 2. 
T1l.—Blumenthal v. Huerter, 3 NE 
425; Lockwood v. Doane, 107 Ill. 235. 
Mo.—Merriman v. Springfield. 142 
Mow AN.506, 2127 (SW 22am virrelunve 
Milliken, 1385 Mo. A. 298, 115 SW 512. 
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by limitation.?°® 


be injured.** 
Time of interest. 


be brought in.*® 


[§ 232] (8) Persons Necessary to Determination 


N. H.—Cole v. Gilford, 63 N. H. 60. 


. N. J.—Hasbrouck v. Winkler, 48 
N. J. L. 431, 6 A 22. 
Neher one vaismith, 96RNy C.icco, 


2 SE 532. 

Okl.—Gannon v. Johnston, 40 Okl. 
695, 140 P 430, AnnCas1915D 522 [aff 
2A8e Wea Se lOss 3% SCEB30;61 1) ed: 


622]. 

S. C.—Cousar v. Heath, 80-S. C. 
466, 61 SE 973. 

Tex.—Smith v. Anderson, 39 Tex. 
496. 

N. S.—Canadian Gas Power & 


Launches, Ltd. v. Crosby, 44 N. S. 
192. 

Ont.—Liddiard v. Toronto R. Co., 
5 Ont. L. 371, 2 OntWR 145, 23 CanLT 
OccNotes 156; Hoodless v. Smith, 4 

OntWN 190, 23 OntWR £905 7 DomLR 
- 280; Imrie v. Wilson, 3 OntWN 895, 
2 DomLR 883. 

[a] TIllustrations.—(1) Plaintiff 
may be permitted to amend his com- 
plaint after answer, by adding, as a 
party plaintiff, one to whom he stood, 
in respect of the contract on which 
the action was brought, as a trustee 
of an express trust. Cousar v. Heath, 
80S) "C466; 61 SE -973. (2) Where 
a grantee of land, which, at the time 
of the conveyance, was in another’s 
adverse possession, sues in his own 
name to recover it, it is not error to 
permit him to amend his petition so 
as to join his grantor as plaintiff. 
Gannon v. Johnston, 40 Okl. 695, 140 
P 480, AnnCas1915D 522 [aff 243 U. 
S. 108, 37 SCt 330, 61 L. ed. 622]. 

[b] A person who appears to have 
an interest in the case may be ad- 
mitted as a new plaintiff. Dickson 
v. Retallic, 80 Colo. 78, 249 P 2. 

[c] A person entitled to a part of 
the damages for which judgment 
should be rendered may be joined as 
plaintiff by amendment and may have 
judgment for his part, if justice will 
be done by such procedure. Cole v. 
Gilford, 63 N. H. 60. 

[ad] In an action for fraud and 
deceit (1) in the purchase of goods, 
other persons whom the _ evidence 
shows had an interest in the profits 
of the goods sold may be made co- 
plaintiffs by amendment at the trial. 
Lockwood v. Doane, 107 Ill. 235. (2) 
Parties to action for fraud generally 
see Fraud §§ 142, 143. 


10. Merriman v. Springfield, 142 
Mo. A. 506, 127 SW 122. 
11. Ark.—Gunnells v. Latta, 86 


Ark, 304, 111 SW 273. 
Cal.—Cassidy v. Norton, 25 Cal. A. 
433, 143 P 1057. 


Iowa.—Wallace v. Farmers’ Exch. 
Co., 197 Iowa 568, 197 NW 654. 

Ky.—Central Kentucky Natural 
Gas Co. v. Stevens, 134 Ky. 306, 120 
SW 282. 

La.—Zacharie v. Blandin, 4 La. 
154. 


N. Y.—Schuyler v. Schlicht, 17 NYS 
930. 

N. C.—Mull v. Louisville, ete, R. 
Coz LT INGO! 598,796" SH 27 

Okl.—Board v. State, 117 Okl. 10, 
242 P 522. 

Or.—Good v. Smith, 44 Or. 578, 76 
P 354. 


Likewise a person may be brought 
in as a party defendant who has or claims an inter- 
est adverse to plaintiff in the subject matter,+? and 
such an amendment may be made upon the applica- 
tion or motion of the original defendant.” 

The real party in interest may be added as a party 
plaintiff, by amendment, where the ends of justice 
will thereby be subserved,?® and defendant will not 


It has been held that the per- 
sons who may be brought in must have been necessary 
or proper parties at the beginning of the action;?° 
but as a general rule a transferee pendente hte may 


PARTIES 


of Cause!7—(a) In General. 
of the codes and statutes, which is a mere adoption 
of a well-known equitable rule,t® is to the effect 
that the court may determine any controversy be- 
tween the parties before it, when it can be done with- 
out prejudice to the rights of others; 
presence of others is necessary to a complete deter- 
mination of the controversy, the court must order 
them to be brought in.'® 
provisions, upon the application or motion of any 
party to the action,?® and subject to tke limitation 
that no new cause of action be stated,?+ any person 
may be permitted or ordered to be brought in by 


aH A O91 P32 


A common provision 


but if the 


Under this and similar. 


amendment whose presence as a party is necessary to 


Tex.—Melvin v. Chancy, 8 Tex. Civ. 
A. 252, 28 SW 241. 

Utah.—Rasmussen v. Sevier Valley 
Canal Co., 40 Utah 1371, 121 P 741. 

Wis.—Williams v.-Thrall, 167 Wis. 
410, 167 NW 825. 

Alta.—Rex v. Royal Bank, 3 Alta. 
L. 480, 17 WestLR 508. 

Que.—Credit Foncier 
nadien v. Palonsky, 21 Que. Pr. 58. 

[a] Legal owner.—Where plain- 
tiff sues for injury to property and 
the answer puts the title in issue, 
plaintiff may amend by setting out his 
equitable title and making the holder 
of the legal title a party defendant. 


Franco-Ca- 


Mull v. Louisville, ete., R. Co., 175 N. 
C. 593, 96 SE 27. 
12. Ark.—Gunnells v. Latta, 86 


Ark. 304, 111 SW 273. 

Cal.—Cassidy v. Norton, 25 Cal. A. 
433, 143° PP. 1057: 

Tex.—Melvin v. Chancy, 8 Tex. Civ. 
A. 252, 28 SW 241. 

Alta.—Rex v. Royal Bank, 3 Alta. 
L. 480, 17 WestLR 508. 


OntWR 172 

And see cases supra note 11. 

{a] TIilustrations.—(1) While one 
contesting the title of plaintiff to 
land on which timber stood, in an ac- 
tion on a contract for the price of 
the timber, cannot intervene to recov- 
er the value of the timber, not being 
privy to the contract, defendant may 
demand that he be made a party, in 
order to have the question of title 
between plaintiff and contestant de- 
termined, and to preclude a double 
recovery from defendant. Melvin v. 
Chaney, Sy hex Cl Vay Aon coies a2 Sa VE 
241. (2) Inan action against an offi- 
cer for money taken from a prisoner 
arrested for larceny, a motion by de- 
fendant and the person claiming the 
money to make such person a party 
defendant may properly be granted. 
Gunnells v. Latta, 86 Ark. 304, 111 SW 
273. (3) Where a_ bank, against 
which an attachment has been levied, 
pays the money into court ‘and has 
the sheriff, who had levied upon the 
fund, substituted as defendant, it is 
proper, on motion of the sheriff, to re- 
quire other attachment and execution 
plaintiffs who claim the fund to be 
joined as defendants. Cassidy v. 
Norton, 25 Cal. A. 433, 143 P 1057. 

Application or motion generally see 
infra §§ 251-254. 

13. Carpenter v. Miles, 17 B. Mon. 
(Ky.) 598; Kohlman vy. Meridian 
First Nat. Bank, 71 Miss. 843, 15 S 
131; Turner v. Noble, 211 Mo. A. 656, 
249 SW 103; Merriman v. Springfield, 
142 Mo. A. 506, 127 SW 122. 


14. Merriman v. Springfield, su- 
pra. 

15. Callanan v. Keeseville, ete., R. 
Co., 48 Mise. 476, 95 NYS 513; Gris- 


wold v. Caldwell, 14 Misc. 299, 301, 35 
NYS 1057, 25 NYCivProe 1225) 2. Nw 
AnnCas 211. 

“Those sections provide for the 
bringing in of a new party by amend- 
ment or of supplemental summons 
and complaint whenever it appears 
that a complete determination of the 
controversy cannot be had without 


a complete determination of the controversy,?? al- 


his presence, or the proposed new 
party has an interestkin the subject 
of the action, or in real property, the 
title to which may We in any man- 
ner affected by the judgment; but 
they comprehend only such cases 
wherein it appears that the interest 
of the proposed new party in the con- 
troversy, or the subject of the ac- 
tion, or the real property, the title 
to which may be affected by the 
judgment, was held by him at the in- 
ception of the action, and was not 
then exclusively represented by one 
who was made a party. In other 
words, those sections have reference 
to persons who were necessary or 
proper parties from the beginning 
of the action.” Griswold v. Caldwell, 


supra. 3 
16. See infra § 236. 
17. Necessary parties generally 


see supra §§ 120-136, 167-182. 

18. Kaplan v. Omaha, 100 Nebr. 
567, 160 NW _ 960; Rutherford Vv. 
Union Land, etc., Co., 47 Nev. 21, 
29, 213 P 1045; Simon v. Chicago, 
ete, “RCo. 49 N: De 10035194 Nw 
706, 707 [quot Cyc]; cDougald v. 
New Richmond Roller Mills Co., 125 
Wis. 121, 103 NW 244. 

“When a court of chancery has 
once assumed jurisdiction of a cause 
on any equitable ground, it will, for 
the purpose of avoiding more than 
one suit, and in order that a full, 
complete, effectual, and final decree 
adjusting the rights and -equities of 
all parties in interest may be entered 
and enforced, reach out and draw into 
consideration and determination the 
entire subject-matter, bringing before 
it -all) parties interested therein. 

The substance of this rule is 
the subject-matter of [a stat- 
ute] which empowers the court to 
bring in other parties when a com- 
plete determination of the contro- 
versy cannot be had without their 
presence.” Rutherford v. Union Land,. 
ete., Co., supra. 

5 Rule in equity generally see Equity 

19. See statutory, provisions. 

20. Fisher v. Bullock, 204 App- 
Div. 523, 198 NYS 538 [app dism 
237 N. Y. 542 mem, 143 NE 735 
mem]. 

Application or motion generally see 
infra §§ 251-254. 


21. See infra § 244. 

22. Ala.—Carwile v. Crump, 165 
Ala. 206, 51 S 744. 

Ariz. Williams v. Hall, 30 Ariz. 
581, 249 P 755. 

Cal.—Curtis v. Nye, (A.) 261 P 


747; W. H. Marston Co. v. Kochritz, 
80 Cal. A. 352, 251 P:959; Merchants’ 
Trust. Covi Bentel, Cal. A. 45, LOL 
P 31; De Leonis vy. ‘Hammel, 1 Cal. A. 
390, 82 B 349. 

Ida.—McGrath v. West End Or- 
chard; etec., Co.,-43 dal 255, 261) P62 3 
Idaho Trust Co. v. Bastman, 43 Ida. 
142, 249 P 890; one ba etc., Min. 
Co. v. Cullen, 1 ‘Ida. 

Iowa.—Barto v. acnicoal 138 Iowa 
413, 116 NW 317. 

Kan.—Madden v. Glathart, 115 Kan. 
796, 224 P 910. 


For later cases, developmwpnts and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 239-233] 


though his nonjoinder has been pleaded as a de- 
fense;2* or the court may make such order of its 
Moreover, such a provision is not 
merely permissive, but is mandatory,?° and implied- 
ly prohibits the determination of the controversy in 
the absence of any such necessary party;7° 
therefore, as a general rule, where it clearly appears | 
that a complete determination of the controversy 
eannot be had without the presence of other parties, 
the court must cause them to be brought in.?* 
party to the de- 
termination of the rights as between plaintiff and 
defendant, if he is a proper party to the adjudica- 
tion of the entire matters growing out of the trans- 
action, he may be brought in as a party defend- 


own motion.?4 


though a person is not a necessary 


ant.2§ 


Mo.—Tyrrel v. Milliken, 135 Mo. A. 
293, 115 SW 5f2. 

Nev.—Rutherford v. Union Land, 
ete., Co., 47 Nev. 21, 213 P 1045. 

N. Y.-—Fisher WA "Bullock, 204 App. 
Div. 523, 198 NYS 538 [app dism 237 
N. Y. 542 mem, 143 NE %735 mem]; 
Smith v. Central Trust Co., 7 App. 
Div. 278, 40° NYS 152 [aff 154 N. Y. 
333, 48 NE 553]; Bufter Amusement 
Corp. v. Garrison, 229 NYS 773; Wil- 
liams v. Edison Electric Illumn. Co., 
16 NYS 857. 

N. C.—Barbee v. Cannady, 191 N. C. 
529. 132 SB 572; Johnston vy. Neville, 
GaN: Cred. 

Okl.—Haynes v. City Nat. Bank, 30 
Okl. 614, 121 P 182 

Or. —Hough Vv. Porter, 51 Or. 318, 95 
P 732; 98 P 10838, 102 P 728. 

Pa.—Rangler v. Hummel, 37 Pa. 
130. 

Tex.—Melvin v. Chancy, 8 Tex. Civ. 
A. 252, 28 SW 241. 

Wash. —State v. Asotin County, 79 
Wash: 634, 140 P 914; Murne v. 
Schwabacher, 2 Wash. T.*130, 3 P 
899. 

Wis.—Washburn v. Lee, 128 Wis. 
312, 107 NW 649. 

Alta.—Smith v. Boyd, 9 Alta. L. 
293, 27 DomLR 529, 34 WestLR 347, 
10 WestWkly 222. 

Man.—Hamelin v. Newton, [1918] 
1 WestWkly 107 [allowing app [1917] 
3 WestWkly 933, and app allowed 28 
Man. 458, 39 DomLR 706, [1918] 1 
WestWkly 804]; Winnipeg Trustee 
Co. v. Manitoba Bridge, etc., Works, 
Ltd., 31 Man. 398, 401, 70 DomLR 
178, [1922] 1 WestWkly 178; First 
Nat. Bank v.,.Avitt, 14 DomLR 629, 
26 WestLR 37, 5 WestWkly 660, 663 
{mod on other grounds 24 Man. 588, 
15 DomLR 82, 26 WestLR 425, 5 
WestWkly 842]. 

N. S.—Dominion Coal Co. v. Lord 
Strathcona. SS... €o., 56. N.S. 353, 
LUO23iies) Domilaks 151 5.5% dNy SS. 248; 
[1924] 2 DomLR 66. 

Ont.—Strathy v. Stephens, 29 Ont. 
ee So eo. DoMuURed25hyq Laing tive 
Toronto Gen. Trusts Corp., 16 OntWN 
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{a] Illustration.—Where several 
different insurance companies each 
paid part of the loss from a fire 
claimed to have been started from the 
negligence of defendant, after a de- 


murrer has been sustained to the 
complaint of the one insurance com- 
pany, the allowance of an amend- 
ment, which makes the owners as well 
as the other insurance companies, 
which had started separate actions, 
parties and consolidates the several 
actions is proper where the amend- 
ment does not state any new cause of 
action, the same grounds being com- 
mon to each action, and being calcu- 
lated to allow a complete determina- 
tion of the controversy. Lumber- 
man’s Mut. Ins. Co. v. Southern R. 
COmmELO NIMC wZooned Oe> SHH 44%. 

[b] “Third party” as defendant.— 
(1) Under subs (h) of § 16 of Judi- 
cature Act (1913) c 19, Rev. St. (1914) 
ce 56, empowering the court to grant 
full equitable as' well as legal reme- J 


PARTIES 


and 


Al- 
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[§ 233] (b) Limitations of Rule.*® Persons nec- 
essary to the complete determination of the con- 
troversy within the meaning of the above rule*°® 
are persons who are not parties to the action, but 
whose rights must be ascertained and settled before 
the rights of the parties to the action can be fully 
determined,?! or whose rights would be affected by 
the adjudication of the issues before the court,®? in- 
cluding a person who has or claims a material in- 
terest in the subject matter of the controversy.** 
Where, however, all the facts are set forth which 
the litigants desire to have passed upon by the 
court, there is no necessity for bringing in other 
parties who might possibly be interested;?* and a 
new party need not be brought in where the contro- 


} versy between the parties before the court may be 


dies in any action pending before it 
to insure a complete and final deter- 
mination, the court may, at the trial, 
add, as a substantive defendant, a 
person already before the court as a 
third party brought in by defendant 
by a third party notice claiming in- 
demnity or relief over, if the third 
party is substantially a defendant 
and the justice of the case requires 
that he should be added to enable 
complete relief to be awarded. Stra- 
thy v. Stephens, 29 Ont. L. 383, 15 
DomLR 125. (2) Third-party pro- 
cedure generally see infra §§ 274-292. 

{c] In Quebec, although there is 
no provision of law to that effect, 
it is a recognized practice to sum- 
mon as added defendants persons who 
may have no interest or status in 
the contestation between the parties 
when plaintiff has an interest to have 
them parties in order that they may 
be bound by the result, except where 
it may amount to anabuse or where it 
may operate unjustly, and the ground 
that some of the effects of such a 
joining may be much the same as 
those of a conservatory attachment 
is not sufficient of itself to invalidate 
the proceeding. Tanguay v. Lecler, 
26 Que. Pr. 36. 

23. Smith v. Central Trust Co., 7 
App. Div. 278, 40 NYS 152 [aff 154 
N. Y. 332, 48 NE 553]; Smith v. Boyd, 
Sh Alta Linea donc aDOMmMIs Rep aos oF 
WestLR 347, 10 WestWkly 222. 

24. See infra § 257. 

25. Carroll v. Fethers, 82 Wis. 67, 
51 NW 1128. 

26. Carter County Fiscal Ct. v. 
Strother, 199 Ky. 824, 251 SW 1003; 
TMEOY "C&C. a F.. COm Via bOSLON, .6tCs.. EO: 
Co., 86 N. Y. 107; McDougald v. New 
Richmond Roller Mills Co., 125 Wis. 
121, 108 NW 244. 

fa] A judgment will not be ren- 
dered until all necessary parties are 
before the court in order that there 
may be a full determination of litiga- 


tion. McDougald v. New Richmond 
Roller Mills, Cov 125 Wis: ot20 103 
NW 244. 

27. See infra §§ 256, 259. 

28. W.H. Marston Co. v. Kochritz, 
80 Cal. A. 352, 251 P 959. 

29... Limitations as to adding new 


parties generally see supra § 228. 


30. See supra § 232. 

31. Iowa.—Evans v. St. Paul Har- 
Sealey Works, 63 Iowa 204, 18 NW 

Mo.—State v. Bandall, 220 Mo. A. 
1222, 299 SW 155. 


Nebr.—Kaplan v. Omaha, 100 Nebr. 
567, 160 NW 960. 

N. Y.—Steinbach v. Prudential Ins. 
Co., 172 IN. Y. 471, 65 NE 281; Chap- 
man, Vv. Morbes) 123) Ni Y2253'2;-26 Nit 
3; Hasberg v. Moses, 81 App. Div. 
199, 80 NYS 867 [aff 39 Mise. 25, 78 
NYS 751]; Duane v. Paige, 82 Hun 
139, 31 NYS 310; McMahon vy. Allen, 
12 HowPr 39 [aff 1 Hilt. 103, 3 Abb 
Pr 89]. 

S. D.—Bankers’ Nat. Bank v. Se- 
curity, Trust) Co}, 19 S: D418, 108 
NW 654 

Wis.—Washburn v. Lee, 128 Wis. 


312, 107 NW 649; Carroll v. Fethers,. 
82 Wis. 67, 51 NW 1128. 
Wyo.—vU. S. Fidelity, etc., 
Parker, 20 Wyo. 29, 121 P 531. 
[a] Persons held not necessary to 
be made parties.—In an action for 
damages for the conversion of money 
paid to defendant for plaintiff’s use, 
and paid by defendant to another who 
claimed a lien thereon for services 
rendered plaintiff, such other is not 
a necessary party to the complete 
determination of the controversy. 
eerie v. Fethers, 82 Wis. 67, 51 NW 
8 
32. Carter County Fiscal Ct. v. 
Strother, 199 Ky. 824, 251 SW 1003; 
Bates v.. Van Pelt, 1 Tex. Civ. A. 185, 


Cosy v- 


20 SW 949; Dion vy. Dion, 37 Que. 
Super. 84. 
[a] Rule applied.— W here the 


complaint alleged that defendant had 
obstructed the way to  plaintiff’s 
premises by digging two ditches, and 
prayed for damages and that he be 
compelled to fill them up, and de- 
fendant, by plea in abatement, an- 
swered that the ditehes were dug 
by an irrigation company, of which 
he was president, but no order was 
made making the company a party 
defendant, the facts set up in the 
plea in abatement show that the ir- 
rigation company was a necessary 
party, and it should ~- have been 
brought in as a party defendant, and 
a judgment ordering defendant to fill 
up and destroy the ditches was er- 
roneous. Bates v. Van Pelt, 1 Tex. 
Civ. A. 185, 20 SW 949. 

33. Roselle v. Farmers’ Bank, 119 
Mo. 84, 24 SW 744; Thompson v. "New 
York Electric Ra Cos #6) Apps Dive 
449, 45 NYS 64; Johnston v. Neville, 


GSoNE Cada Young v. Garlington, 31 
S2C729059 SE 960. 
[a] Rule applied.—Where it is: 


shown that plaintiff and six other 
persons named own a one-seventh in- 
terest each in the proceeds of a draft 
collected hy defendant, which plain- 
tiff seeks to recover alone, and that 
defendant is merely holding it sub- 
ject to the order of the several own- 
ers, a judgment against defendant, 
distributing the fund among the sey- 
eral owners without first making 
them parties, is erroneous. Roselle 
My eek Bank, 119 Mo. 84, 24 SW 


Bringing in persons having or 
claiming an interest in general see 
Supra § 231. 

34. Springfield Real Est. Co. v. 
Kellett, 281 Pa. 398, 126 A’ 773. 

[a] Thus, where the question be- 
fore the court was one of contract 
only, and the litigants set forth all 
the facts which they desired to have 
determined, namely, whether plain- 
tiff had a good title to convey, no ne- 
cessity existed for postponing the 
case to bring in as parties persons: 
other than those appearing of record. 
Springfield Real Hst. Co. v. Kellett, 
281, Pa. 398" 126) A773. 

Bringing in persons interested gen- 
erally see supra § 231. 
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fully adjudicated and determined without his pres- 
ence and without prejudice to the rights of such new 
party or of the parties of record.*® A person need 
not be required to be made a party upon the motion 
of defendant where defendant is entitled to urge 
his defenses as effectually in the absence of such 
person.*® 

Between original parties.27 An amendment bring- 
ing in parties necessary to a complete determina- 
tion may also be ordered only where it is necessary 
to secure a full determination of the controversy 
between the original parties;** a new party should 
not be added, on the application of defendant, merely 
for the purpose of settling or litigating matters be- 
tween him and defendant.°® 

[§ 234] (4) Persons Omitted by Mistake.4® Un- 
der some statutes, a person may be added as plain- 
tiff or defendant whose name has been omitted from 
the original complaint or petition by mistake or 
inadvertence.*? Thus a person, such as a joint obli- 
gee,*” whose name has been omitted by mistake, may 
be added as a coplaintiff in order that the parties 
to the suit may correspond with the contract de- 
elared on,**? provided defendant is not injured in 

35. Cal.—Merchants’ Trust Co. v. 
Bentel, 10 Cal. A. 75, 101 P 31. 

Ind.—Fischer v. Holmes, 123 Ind. 
525, 24 NE 377. 

Iowa.—Bannister v. McIntire, 112 
Iowa 600, 84 NW 707 


Minn.—Clay County Land Co. v. 
Alcox, 88 Minn. 4, 92 NW 464. 


37. 


338. 
88 Minn. 4, 92 


39. 


PARTIES 


Limitation to original cause 
of action see infra § 244. 

Clay County Land Co. v. Alcox, 
NW 464; 
Levy, 54 App. Div. 296, 66 NYS 700. 
Ind.—Heaton v, Lynch, 11 Ind. 
A. 408, 38 NE 224. 
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any way by the amendment; and where it appears 
by plaintiff’s testimony that there is a nonjoinder 
of persons who should have been made plaintiffs, 
and a motion for a nonsuit is made on this ground, 
the court may permit an amendment by adding the 
name of a coplaintiff.4° Where it appears from the 


‘answer that a necessary party has been omitted, the | 
court may require such party to be brought in;*® 


and where defendant is allowed to amend his answer 
by pleading a defect of parties, in furtherance of 
justice, plaintiff should be allowed to amend his 
complaint to add such parties,*” even though it is 
necessary to adjourn the trial.** 

[§ 235] (5) Persons against Whom Limitations 
Have Run.*® As a general rule a party cannot be 
brought in as a party plaintiff wheresthe cause of 
action as to him is at the time barred by the statute 
of limitations ;°° but where the cause wf action and 
legal plaintiff remain the same, a person beneficially 
interested may be added as plaintiff, although the 
statute of limitations has run against him.*! So, 
also, as a general rule a person cannot be brought 
in as a party defendant, where the statute has run 
in his favor at the time of the application to add 

Tex.—Mott v. Ruenbuhl, 1 Tex. A. 
Civ. Cas. § 599. 

[a] Where a cause is tried and de- 
fended by defendants whose names 
are omitted from the declaration by 


mistake, the court, on motion in ar- 
rest of judgment, may permit the 


Brush v. 


N. Y.—Muller v. Wahler, 1 App. Div. 
245, 37 NYS 140. 

N. D.—Bolton v. Donavan, 9 N. D. 
575, 84 NW 357; Northwestern Tel. 
Exch. Co. v. Northern Pac. R. Co., 9 
N. D. 339,83 NW 215. 

Wash.—Ladd, ete., Bank v. Rosen- 
stein, 122 Wash. 301, 210 P 677. 

Wis.—Kresge v. Maryland Casualty 
Co., 154 Wis. 627, 148 NW 668; 
Schenck v. Sterling Engineering, etc., 
Co., 151 Wis. 266, 288, 138 NW 637, 
769; Burr v. C. C. Thompson, etc., Co., 
ise Wil 22) 47h INIW) 20 C 

Ont.—Crawford v. Bathurst Land, 
etc., Co., 8 OntWN 325. 

N. W. Terf.—Randall yv. Robertson, 
2 Derr, Li: 332. 

[a] TIllustrations.—(1) An affida- 
vit by defendant, in an action against 
him for commissions on the sale of 
land, that two other persons con- 
tended that they had made the sale 
in question, and claimed the commis- 
sions, does not require that such per- 
sons be made defendants, as the con- 
troversy between such persons and 
defendant could not in any way af- 
fect the right of plaintiff to recover. 
Fischer vy. Holmes, 123 Ind. 525, 24 
NE 377. (2) A party who has been 
impleaded, and who holds a fund 
against which plaintiff holds assign- 
ment, is not entitled to a motion 
compelling plaintiff to bring in par- 
ties holding prior assignments on the 
same fund, where the fund is suf- 
ficient to pay such prior assignment 
and also plaintiffs. Lopez v. Kellogg, 
6D UADD. Div.2 214, 72° NYS "562. 23) 
A bona fide holder of trade accept- 
ances may recover from the maker 
regardless of the defenses against 
the assignor, and an action of one 
not a bona fide holder can be defeated 
by the maker interposing his defens- 
es, and complete determination may 
be had without the presence of other 
parties, and therefore an assignor 
of trade acceptances is not a neces- 
sary party, and a statute providing 
that, if complete determination of 
the controversy cannot be had with- 
out the presence of other parties, 
they shall be brought in, is not ap- 
plicable. Ladd, etc., Bank v. Rosen- 
stein, 122 Wash. 301, 210 P 677. 

36. Hall v. Murphy, 14 Tex. 637. 


Minn.—Clay County Land Co. v. 
Alcox, 88 Minn. 4, 92 NW 464. 

N. Y.—Johnson v. Johnson, 157 
App. Div. 289, 142 NYS 416. 

Okl.—Enid Oil, ete., Co. v. Cham- 
plin, 113 Okl. 170, 240 P 649. 

Ss. D.—Bankers’ Nat. Bank v. Se- 
Curitys Truse (Co., WolS.e Ws wae oe LOS 
NW 654. 

N. W. Terr.—Randall v. Robertson, 
2 Terr. L. 332. 

Yukon T.—Canadian Bank of Com- 
merce v. Butler, 1 WestLR 173. 

{a] Illustrations.—(1) Where 
plaintiff’s cause of action is com- 
plete against defendant alone, 
court, against plaintiff's objection, 
may not compel the bringing in of 
a third person who is neither a nec- 
essary nor an appropriate party to 
the determination of plaintiff’s cause 
of action, to enable defendant to 
litigate an independent cause of ac- 
tion. Johnson v. Johnson, 157 App. 
Div. 289, 142 NYS 416. (2) A third 
party cannot be brought into an ac- 
tion as defendant on motion of the 
main defendant, where the issues in 
the original suit are foreign to the 
issues between him and his codefend- 
ant, and the court cannot, over his 
objection, require him to litigate the 
controversy between himself and co- 
defendant, which controversy is not 
germane to the issues in the original 
action. Enid Oil, etc., Co. v. Cham- 
plin, 113 Okl. 170, 240 P 649. 

As to persons against whom defend- 
ant may recover see infra §§ 240, 241. 

40. Amendment of defects gener- 
ally see infra §§ 468-475. 

41. Ga.—O’Neal v. Veazey, 143 Ga. 
291, 84 SE 962. 

Ill.—Casey v. Kimmel, 181 Ill. 154, 
54 NE 905; Baziules v. O’Gara Coal 
Co,, 18 6)T11. AS 583. 

N. Y¥.—Benyak v. Lehigh Coal, etc., 
Co., 166 App. Div.-829, 152 NYS 329 
(construing Pennsylvania statute). 

Pa.—Patton v. Pittsburgh, etc., R. 
Co., 96 Pa. 169; Richter v. Cummings, 
60 Pa. 441; Hite’ v. Kier, 88. Pa. 72; 
Druckenmiller v. Young, 27 Pa. 97; 
Csizik v. Verhovay Sick Ben. Assoc., 
60 Pa. Super. 466; Miller v. Lehigh 
County, 5 Pa. Dist. 588 [aff 181 Pa. 
622, 37 A 824]; Continental Jewelry 
J Co. v. Dewey, 33 Pa. Co. 544. 


the | 


declaration to be amended so as to 
include them. Casey v. Kimmel, 181 


Ill. 154, 54 NE 905. 
42. Stauffer v. Garrison, 61 Miss. 
67; Dutcher v. Slack, 3 HowPr (N. 


Y.) 322, 1 CodeRep 113. 

43. Hite vi JKier; 38. Pay 72) 

[a] The addition of the name of 
an agent in an action of covenant as 
plaintiff, and the filing of a new count 
alleging an agreement between such 
agent and defendant, describing the 
same cause of action, are proper 
amendments. Druckenmiller v. Young, 
PAL Thee 8 : 

44. Hite v. Kier, 38 Pa. 72. 

Prejudice to opposite party as limi- 
tation generally see supra § 228. 

45. Acquital v. Crowell, 1 Cal. 1941. 

Dismissal or nonsuit for nonjoinder 
of parties generally see Dismissal and 
Nonsuit § 102. 7 

46. Carpenter vy. Miles, 17 B. Mon. 
(Ky.) 598. 

47. Curtis v. Nye, (Cal. A.) 261 P 
747; Schneidman vy. Shapiro, 125 Misc. 
892, 211 NYS 647. 

48. Schneidman v. Shapiro, supra. 

49. Bringing in new party as af- 
fecting running of statute see Limi- 
tations of Actions §§ 501-503. 

Running of statute as to persons 
not made parties see Limitations of 
Actions §§ 519, 520. 

50. National F. Ins. Co. v. Pettit- 
Galloway Co., 157 Ark. 338, 248 SW 
262; Csizik v. Verhovay Sick Ben. 
Assoc., 60 Pa. Super. 466; Leedom y. 
i pont ete SUR. Cots34" Pawo: 

_[a] Ilustration.—Where an as- 
signee under a fire insurance policy 
brought action against a third person 
alleging that the loss paid by plain- 
tiff under the policy was caused by 
defendant’s negligence, notwithstand- 
ing the assignor was a_ necessary 
party, there was no error in refusing 
to permit him to be made a party 
where the cause of action as to him 
was barred by limitation. National 
F. Ins. Co. v. Pettit-Galloway Co., 157 
Ark. 333, 248 SW 262. 

51. Archer v. Bowling, 166 Ky. 139, 
179 SW 15; Gentile v. Philadelphia, 
eto, - RCo: 204. Parr33b, Wis) Av 208% 
Holmes v. Pennsylvania R. Co., 220 
Pa. 189, 69 A. 597, 123 AmSR 685. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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him,®? notwithstanding the action against the orig- 
inal defendant was commenced in time;** 
motion to add a party defendant may be refused 
where there is a substantial question as to the appli- 
cation of the statute which might be affected by the 
order,®* unless applicant consents that the statute 
shall apply for the benefit of the added defendant 
up to the date of the order and not merely to the date 
of the writ against the original defendant.°°® 

Pendente 
transfer of a cause of action pendente lite does not 
necessitate the bringing in of the transferee by 
and defendant cannot compel such 
transferee to come in as a party plaintiff without 
his consent,°® although it is within the discretion 


[§ 236] (6) Transferees 


amendment ;>7 


52. Bender v. Penfield, 235 Pa. 58, 
83 A 585; Coyne v. Lakeside Electric 
R. Co., 227 Pa. 496, 76 A 224; Bradley 
v. Laubach Pharmacy, 22 Pa. Dist. 
568: Challinor v. Roder;. 1 TR GR. 
527; Owens v. Calgary Farmer, etc., 
Weekly Herald, (Alta.) [1927] 4 Dom 
LR 159, [1927] 3 WestWkly 62. 

53. Owens v. Calgary Farmer, etc., 
Weekly Herald, supra. 

[a] A new defendant to a libel ac- 
tion cannot be added where, at the 
time of the application for leave so 
to amend, the period within which the 
action must have been begun has ex- 
pired, although the action against 
the original defendant was com- 
menced in time. Owens v. Calgary 
Farmer, ete., Weekly Herald, (Alta.) 
- DomLR 159, [1927] 3 West 


Wkly 
54. Broom v. Toronto Junction, 3 
OntWN 1158, 21 OntWR 1001 [app 


dism 3 OntWN 1228, 22 OntWR 41, 3 
DomLR 699]. 


55. Broom y. Toronto Junction, su- 
pra. 
56. Effect of lis pendens as to par- 


ties generally see Lis Pendens § 92. 

57. Hanover F. Ins. Co. v. Connor, 
20 Ill. A. 297; Carterville First Nat. 
Bank v. Hahn, 197 Mo. A. 593, 198 
SW 489; Packard v. Wood, 17 AbbPr 
(N. Y.) 318; Galveston, etc., R. Co. 
v. Mathes, (Tex. Civ.,A.) 73 SW 411; 
Matthews v. Boydstun, (Tex. Civ. A.) 
31 SW 814; B.C. Evans Co. v. Reeves, 
6 Tex. Civ. A. 254, 26 SW 219; Bailey 
v. Laws, 3 Tex. Civ. A. 529, 23 SW 20. 
Contra Cleveland v. Fearns, 7 Ky. Op. 
2 (transferee should be brought in be- 
fore fina] judgment). 


58. Rothbarth v. Herzfeld, 159 
App. Div. 732, 144 NYS 974; Packard 
v. Wood, 17 AbbPr (N. Y.) 318. But 


see De Bost v. Albert Palmer Co., 1 
HowPrNS (N. Y.) 509 note (where 
case made out under § 449 by proof 
of absolute transfer, defendant held 
entitled to order as matter of right). 
[a] Construction of statutes.—A 
defendant, who during the trial of an 
action for money judgment learns 
that plaintiff has assigned the cause 
of action to trustees for creditors, 
is not entitled, either under Code Civ. 
Proc. §§ 452, 453, authorizing the 
bringing in of parties when neces- 
sary to a determination of the contro- 
versy, or under § 756, providing that 
on a transfer of interest the action 
may be continued by or against the 
original party unless the court di- 
rects the transferee to be substitut- 
ed or joined, to compel over the ob- 
jection of plaintiff and the trustees, 
to join the trustees as plaintiff, since 
the court may determine the contro- 
versy between the original parties 
without the presence of the trustees, 
and since, under § 756, a new plain- 
tiff cannot be substituted or joined 
with the original plaintiff on the ap- 
plication of defendant over the objec- 
tion of the original plaintiff and of the 
person sought to be substituted or 
joined. Rothbarth v. Herzfeld, 159 
App. Div. 732, 144 NYS 974. 
In Quebec (1) however, where 
the commiencement of the ac- 
tion plaintiff has transferred his 


PARTIES 


and a 
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claim to a third person, defendant 
may demand, by motion, that such 
third person shall be added as a party 
plaintiff. Perrault v. Bernard, 9 Que. 
Pr. 52; Beaudoin vy. WVallieres, 7 
Que. Pr. 445. (2) Defendant may ask, 
by dilatory exception, that the as- 
signee be added as plaintiff to the 


action. Honan vy. Anderson, 7 Que. 
Pr. 170. (3) Defendant may demand, 
even in the court of appeal, when 


the cause is before that court upon 
an incidental appeal, that the assignee 
of plaintiff shall be made a party, 
even if there has been a reassignment. 
Vallieres v. Beaudoin, 7 Que. Pr. 330. 

59. De Bost v. Albert Palmer Co., 
1 HowPrNS (N. Y.) 508. 

[a] Bule applied.—Where, pending 
suit, plaintiff transferred his entire 
cause of action to a third person, 
and defendant moved, under Code 
Civ. Proc. § 756, for an order direct- 
ing such third person to be substitut- 
ed as party plaintiff, an order deny- 
ing the motion on the ground of want 
of power must be reversed, as such 
section gives the court general power 
to bring in a party in the exercise of 
its discretion. De Bost v. Albert 
Palmer Co., 1 HowPrNS (N. Y.) 508. 

Discretion of court generally see 
infra § 256. 

60. See supra §§ 231-233. 

61. Reyburn v. Mitchell, 106 Mo. 
365, 16 SW 592, 27 AmMSR 350; Mooney 
WiINO We COUR Hil wort Orme Gouin ve 
242, 57 NE 496; Farley v. Manhattan 
R.. Co., 117 App. Div. 248, 102 NYS 
330; Willis v. Cochran, 66 Okl. 257, 
163) PB 658, °659' [cit Cyc]: 

[a] Tllustration.—Where, in an ac- 
tion against the receivers of a rail- 
road company, it appears that they 
have been discharged, the company 
succeeding the receivers, if in fact 
liable for injuries during the receiver- 
ship, may be brought in as a defend- 
ant. Averill v. McCook, 86 Mo. A. 346. 

[b] Construction of statutes.— 
Statutory provisions for bringing in 
anew party whenever it appears that 
a complete determination of the con- 
troversy cannot be had without his 
presence, or the proposed new party 
has an interest in the subject of the 
action, or in real property, the title 
to which may be in any manner af- 
fected by the judgment, refer only to 
the persons who were necessary or 
proper parties at the beginning of the 
action, and not to a substituted trus- 
tee who succeeds to the rights and 
interests of the former trustee; but 
such substituted trustee can be 
brought in as a party only under 
a statute providing for bringing in 
as a party one on whom the right 
and interest of the original party has 
devolved. Griswold v. Caldwell, 14 
Misc. 299, 85 NYS 1057, 25 NYCivProc 
122, 2 NYAnnCas 211. 

62. Wellman. v. Dismukes, 42 Mo. 
101; McGown v. Leavenworth, 2 BE. 
D. Smith (N. Y.) 24, 8 CodeRep 151; 
Wilson v. Atlas Coal Co., (Alta.) 
[1923] 2 WestWkly 890. 

{a] Illustrations.—(1) Where it 
appears at the trial that defendant 
has assigned all his interest in the 
matter in controversy to another, the 
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of the court to order him to be brought in.°® Sub- 
ject to the rules in respect of bringing in interested 
or necessary parties,®° it is proper for the court 
to allow new parties, who have become interested — 
in the subject matter since the commencement of the 
suit, to be brought in in such manner,*? such as 
an assignee®? or purchaser,®? pendente lite of the 
subject matter of the litigation. 
may refuse to bring in a transferee of defendant’s 
property, on the application of plaintiff, where plain- 
tiff’s rights are not affected by the transfer.** 

A purchaser of real property pending an action 
affecting such property is not a necessary party to 
the action and need not be brought in as a party,®® 
except where his presence is necessary to a complete 


The court, however, 


assignee may be added as a party to 
the record. Wellman y. Dismukes, 
42. Mo. 101. (2) An assignee pendente 
lite may be made a defendant by or- 
der of court, under a statutory pro- 
vision that any person having an in- 
terest in the controversy may be made 
defendant, and that the court may in 
furtherance of justice amend any 
proceeding by adding or striking out 
the name of any party. McGown v. 
Leavenworth, 2 E. D. Smith (N. Y.) 
24, 3 CodeRep 151. 

Assignees as parties generally see 
Assignments §§ 217-220. 

63. Matteson v. Wagoner, 147 Cal. 
739, 82 P 436; Ladd v. Stevenson, 112 
N. Y. 325, 19 NE 842, 8 AmSR 1748; 
Fildew v. Milner, 57 Or. 16, 109 P 
1092; Coats v. Elliott, 23 Tex. 606. 
Butrsee, (Hill, ve eMaury, (21 Wie. iia 
162 (holding that, in a suit to sub- 
ject land to the payment of the pur- 
chase price, it is not error to refuse 
to make persons parties, alleged by 
the answer to be now interested in 
the land, as they may have been pur- 
chasers pendente lite). 

{a] ITllustrations.—(1) One who 
purchases defendant’s rights in the 
property in controversy subsequent 
to the issue joined on the original 
complaint may be brought in as a 
defendant. People’s Ditch Co. v. ’76 
Land, etc., Co., 5 Cal. Unrep. Cas. 292, 
44 P 176. (2) Where an amended 
complaint to cancel certain notes and 
a mortgage for fraud, and to impose 
liens on certain land, alleges that, 
subsequent to the beginning of the 
action, defendant, B, had purchased 
part of the land on which plaintiffs 
desired the lien, with full notice of 
plaintiffs’ claims and rights, B may 
properly be made a party defendant. 


Matteson v. Wagoner, 147 Cal. 739, 
82 RP 4386: 
{[b] A fraudulent vendee of de- 


fendant pendente lite may be brought 
in by amendment in an action to re- 
cover possession of specific property. 
Coats v. Elliott, 23 Tex. 606. 

64. Shaw vy. Life, etc., Assoc., 101 
Kan. 235, 165 P 818. 

[a] Thus, where a judgment for 
defendant must be affirmed, a trans- 
fer of defendant’s property subse- 
quent to such judgment cannot affect 
the rights of plaintiff, and hence an 
application for leave to make such 
transferees additional parties defend- 
ant will be denied. Shaw v. Life, etc, 
Assoc., 101 Kan. 235, 165 P 818. 

65. lyons v. Fry, 112 La. 759, 36 
S 674; Sprague v. Stevens, 37 R. I. 1, 
91 A 43; Fidelity Lumber Co. v. 
Adams, (Tex. Civ. A.) 230 SW 177; 
Lovenskiold v. Casas, (Tex. Civ. A.) 
229 SW 888. 

[a] Tllustrations.—(1) Under a 
statute providing for lis pendens in 
actions affecting the title to real prop- 
erty, purchasers pendente lite with 
actual notice take cum onere regard- 
less of the filing of a lis pendens, 
and need not therefore be made par- 
ties, and purchasers without notice 
prior to the filing of a lis pendens 
cannot be affected; and hence making 
them parties would serve no useful 
purpose. Sprague v. Stevens, 37 R. 
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determination of the matter in litigation;®® and 
where there is a mere grant without reservations, so 
that the interests of the original plaintiff and the 
new grantee are several and distinct, the court may 
properly refuse to bring in such grantee as a party 
plaintiff.°7 But where there is a reservation in the 
deed and the question is presented as to the rights 
which the original plaintiff may have reserved to 
himself, for the complete determination of which the 
presence of the grantee is proper, he may be brought 
in as a party.®8 In an action for tort, such a pur- 
chaser cannot be brought in, where there was no 
joint liability.®® 

Assumption of liability. A purchaser of property 
who has agreed to pay the judgment if any is re- 
covered in a pending action may properly be joined 
as party defendant;*° and as a general rule, where 
a third person becomes interested in a pending liti- 
gation by assuming the liabilities of defendant in 
respect of the claim which plaintiff is seeking to en- 
force, it is proper to allow a supplemental complaint 
bringing in such third person as a codefendant in 
the action," 


Pet, OA. 43. 2 (2). Under, a statute [a] 


PARTIES |. 


Rule applied.—In an action for 


i§§ 236-238 


[§ 237] (7) Persons Whose Liability Is in Doubt. 
Under a statute which provides that, where plaintiff 
is in doubt as to the person from whom he is entitled 
to redress, he may join two or more defendants in 
order that the existence and extent of liability may 
be determined as between the parties,’? an alleged 
principal may be brought in upon discovery of his 
interest,7® and this is true, although the action is 
at law to recover a money judgment only.‘* So 
one who has assumed to act as agent but whose au- 
thority is denied may be brought in;*® and where 
plaintiff in an action for services is in doubt as to 
whether he may be entitled fo recover against the 
original defendant because of the fact that it may 
appear that his contract was with another or be- 
cause, on account of the want of authority of the 
person with whom the contract was made as agent, 
he may be personally liable, such pétsons may be 
brought in as defendants.*® > 

[§ 238] (8) Persons Jointly Liable. Under a 
statute permitting an amendment of the complaint 
by adding new parties defendant,’* plaintiff may 
amend by adding persons jointly liable with de- 


purchased the assets of the old com- 


making a final judgment conclusive 
upon all persons claiming from, 
through, or under a party to the ac- 
tion, by title arising after commence- 
ment of the action, a purchaser of 
land pendente lite is not a necessary 
party to the action. Lovenskiold v. 
Casas, (Tex. Civ. A.) 229 SW 888. 
[b] Rule applied.—Where plain- 
tiff, who instituted suit to have can- 
cceled a mortgage and lien with which 
his property at the time was bur- 
dened, owned one half of the property 
in indivision, and subsequently, hav- 
ing sold the property, he moved the 
court to discontinue his suit, and 
after plaintiff had sold his property, 
defendant presented an answer set- 
ting up his defense, and at the same 
time reconvened, and thereafter de- 


fendant as petitioner in reconvention / 


sought to make the purchasers from 
plaintiff and others parties to the 
suit, there was nothing to prevent 
these persons from buying the prop- 
erty, and although they received it 
cum onere, and would be bound to 
answer in a direct action to any legal 
demand, they could not be brought 
into a suit against a third person. 
Lyons v. Fry, 112 La, 759, 36 S 674. 

66. Rogers v. Patterson, 87 Hun 
219, 33 NYS 1022. 

[a] A lessee of defendant may be 
brought in where necessary to the 
complete determination of the action. 
Farley v. Manhattan R. Co., 117 App. 
Div. 248, 102 NYS 330. 

Persons necessary to complete de- 
termination generally see supra §8§ 
232, 233. 

67. Welde v. New York, etc., R. 
Co.,, 108 App. Div. 286, 95 NYS 728; 
Pope v. Manhattan R. Co., 79 App. 
Div. 583, 80 NYS 316, 

[a] Thus, where, after the own- 
er of property had begun an action 
for an injunction and damages for 
impairing the easements of light, air, 
and access appurtenant thereto, he 
sold a part of the property, making 
no reservation of anything connected 
therewith, except.a claim for past 
damages, a motion to bring in such 
grantee as additional party plaintiff 
to the action may properly be denied, 
their interests being distinct. Welde 
v. New York, etc., R. Co., 108 App. 
Div. 286, 95 NYS 728; Pope v. Man- 
Hactan oh. Connie App. Div; 83080 


NYS 316. 

68. Pope vy. Manhattan R. Co., su- 
pra. 

69. Mexican Nat. Constr. Co. v. 


Meddlegge, 75 Tex. 634, 13 SW 257. 


injury to plaintiff's land by defend- 
ant’s taking sand from its adjoining 
land, a supplemental petition alleging 
that a third person had bought de- 
fendant’s land pending the action, and 
had continued taking sand therefrom, 
thereby adding to the injury to plain- 
tiff’s land, that at the time of filing 
the supplemental petition both de- 
fendant and the third person were 
engaged in taking away such sand, 
and that the third person had ratified 
the wrongs of defendant, and was, 
in fact, the nominal successor of de- 
fendant in controlling the excavation 
of sand, and praying that such third 
person be made a defendant, is held 
demurrable for misjoinder of defend- 
ants. Mexican Nat. Constr. Co. v. 
Meddlegge, 75 Tex. 634, 183 SW 257. 


70. Hawkins v. St. Louis, ete, R. 
Co., (Mo. A.) 202 SW 1060. 
[a] TIllustration.—Where the prop- 


erty of a railroad under receivership 
is sold pending suit against the re- 
ceiver, it is proper to make a pur- 
chasing railroad company, who has 
agreed to pay the judgment, if any, 
a party defendant. Hawkins v. St. 
nui ‘etc.,, Ru Co. (Mon A202) Sw: 

71. Prouty v. Lake Shore, etec., R. 
Co., 85 N. Y. 272;- Winters v. King, 
51 App. Div. 80, 64 NYS 496. 

fa] Tllustrations.—(1) Where, aft- 
er the commencement of an action 
against a railroad company on a con- 
tract, it and other companies are 
merged in a new company, the latter 
assuming all of the contracts, liabili- 
ties, and obligations of the original 
companies, an order allowing defend- 
ant to file a supplemental complaint 
bringing in the new company as de- 
fendant may properly be granted. 
Prouty v. Lake Shore, etc., R. Co., 85 
N. Y. 272. (2) Where, pending an ac- 
tion against the receiver of a rail- 
road, the road is sold to a corpora- 
tion which, by the terms of the pur- 
chase, assumes the liability of de- 
fendants in respect of the claim plain- 
tiff is seeking to enforce, plaintiff is 
entitled to leave to file a supple- 
mental complaint bringing in such 
purchaser as a party defendant. Win- 
reek v. King, 51 App. Div. 80, 64 NYS 

[b] In Manitoba, where, in an ac- 
tion for breach of contract against 
a provincial company, it appears 
after the action has been commenced 
that a Dominion company has been 
incorporated bearing the same name 
as the provincial company, and has 


-proceedings in the action. 


pany, and assumed certain of its lia- 
bilities, King’s Bench Rules, rule 220 
par 2 enables the court or judge to 
add the Dominion company as a party 
defendant, on an application to amend 
the statement of claim; and where 
the referee in chambers has allowed 
the amendment and his decision has 
been upheld by a judge of the king’s 
bench, the court of appeal will not 
reverse such decision, the liability 
of the company added being depend- 
ent on evidence to be given at the 
trial, and not on mere interlocutory 
I Winnipeg 
Trustee Co. v. Manitoba* Bridge, etc., 
Works, Ltd., 31 Man. 398, 70 Dom 
LR 178, [1922] 1 WestWkly 178 [aff 
[1921] 2 WestWkly 707]. 

Supplemental bill introducing new 
parties see Equity § 660. 

72. See statutory provisions. 

Joinder of defendants in case of 
doubt see supra § 154. 

73. Schechtman v. Salaway, 204 
App. Div. 549, 198 NYS 851; Bennetts 
v. McIlwraith, [1896] 2 Q. B. 464, 

[a] TIllustration.—W here, after 
plaintiff had brought an action for 
commissions for thé sale of realty 
against defendants, who represented 
that they were owners of the realty, 
plaintiff discovered that a corporation 
was owner, under Civ. Pract. Act § 
213, authorizing the joining of two 
or more defendants in case doubt 
exists as to which is liable, plaintiff 
can have the corporation brought in 
as a defendant. Schechtman v. Sala- 


wavs 204 App. Div. 549, 198 NYS 
74. Schechtman v. Salaway, su- 
pra. 


Bringing in new parties in actions 
to recover money judgment generally 
see supra § 229. 

75. Bradley v. Yorkshire Guaran- 
tee, ete., .Corp,., btd., 13 B. Cy 68: 

[a] Illustration.—Where, in an ac- 
tion for the rectification of an agree- 
ment for sale, it develops that plain- 
tiff had dealt with one L, assuming 
to act as agent for defendants who, 
on discovery, denies his authority to 
act as their agent, ;plaintiff has a 
right to add Las a party defendant, 
as, Should it transpire that L was 
not a duly authorized agent of the 
owners, plaintiff might have a right 
of action against him personally. 
Bradley v. Yorkshire Guarantee, ete., 
Corps, Litd=13 B.C. 6s: 

76. Tate v. Ontario Natural Gas, 
ete:, Co, 18 Ont; Pr. vs2) 

77. See statutory provisions. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 238-240] 


fendant at the commencement of the action.7§ 

Joint obligors. Where a contract sued on is joint 
in its nature, all the obligors are necessary parties 
to the action upon it,7® and where it appears that 
one of them has been omitted as a party defend- 
ant, he may be ordered to be brought in, as such 
defendant, either upon the court’s own motion,*° 
or upon the application of either party.** 

Joint tort-feasors can be sued together in the first 
instance,*? and such a tort-feasor may be added as 
a party defendant, during the progress of the cause, 
at the instance of plaintiff,S® or by his acquies- 
eence,®* but not at the instance of defendant,*® since 
the latter has no legal claim against him.®* 

[§ 239] (9) Persons Liable to Party Hither Whol- 
ly or in Part. Under a statutory provision that a 
third person who is or will be liable to a party to 
the action, either wholly or in part tor the claim 
made against such party, may on the application of 
such party be ordered to be brought in as a party,** 
whether a new party shail be brought in is within 
the sound diseretion of the court,®* and it has been 
held that, under such a provision as construea to- 
gether with other provisions authorizing the bring- 
ing in of proper or necessary ‘parties, a person so 
hable may be brought in as a party defendant upon 
the application of plaintiff,’® and that plaintiff is not 
estopped from so applying by the fact that he had 


PARTIES 


[47.C.J.] 129 


testified in a former action, involving the same act 
or transaction, in which he was not a party,°°® or 
by the fact that the new defendant was the client 
of plaintiff’s attorneys in the former action.®? But 
the real intent of this provision alone is to permit 
a party, who is charged with some sort of liability, 
to bring in another party liable to contribute or 
indemnify the party charged;°®? and it has been held 
that it does not permit plaintiff to bring in az a 
party defendant a person who may ultimately be 
liable to plaintiff in the event that the original de- 
fendant is successful in the defense of the action,°* 
or one against whom plaintiff might have another 
and distinct cause of action of an entirely different 
nature.°®* 

[§ 240] (10) Persons against Whom Defendant 
May Recover?*—(a) In General. Under the stat- 
utory provisions allowing the bringing in of proper 
or necessary parties,?® particularly under a statute 
which expressly provides for bringing in a person 
who is or will be liable, either wholly or in part, 
for the claim made against such party,®’ a person 
against whom defendant will have a right of action 
over for contribution or indemnity, in éase judgment 
is rendered against him, may be brought in as a 
party defendant upon defendant’s application or mo- 
tion;®® and this rule applies whether the action 


done without serious prejudice to the 
rights of any party.’ Greenhouse v. 
Rochester Taxicab Co., 218 App. Div. 
224, 227, 218 NYS 167. To same ef- 
fect Travlos v. Commercial Union, 
217 App. Div. 352, 217 NYS 459. 

{b] Illustrations.—(1) Where, in 
an action by property owners against 


78. Rand v. Gibson, 109 Ala. 266, | liable over see infra §§ 240, 241. ) 
29S 1633. 88. Jackson v. Bickelhaupt, 128 
79. See supra § 176. Mise. 610, 219 NYS 601. 
80. -Lamb v. Lasby, 6 Sask. L. 192, Discretion of sourt generally see 
10 DomLR 624, 23 WestLR 548, 3 | infra § 256. 
WestWkly 1139. 89. Jackson v. Bickelhaupt,. 128 
fa] Persons jointly liable to pay|] Misc. 610, 219 NYS 601. 
a debt have the right to insist upon 90. Jackson v. Bickelhaupt, supra. 
being sued together, because other-| 91. Jackson y. Bickelhaupt, supra. 
Wise one such debtor may, through 92. Stern v. Ide Co., 212 App. Div. 
nonjoinder, become severally liable | 714, 209 NYS 473. . And see infra § 
for the whole debt; and where it | 240. 
appears on the trial of an action for 93. Stern v. Ide Co., supra. 
breach of contract that defendant is 94. Stern v. Ide Co., supra. 
jointly liable with another person who 95. By: 


was not made a party, but who ought 
to be made a party defendant, the 
court of its own motion may add such 
interested stranger. Lamb v. Lasby, 
6 Sask. Li 192,-10 DomiR 624, 23 
WestLR 548, 3 WestWkly 1139. 

Action by court of own xotion gen- 
erally see infra § 257. 

81. Harrison v. McCormick, 69 
Gat 616, 11 P 456;. Shaw. v: Cock,. 78 
N. Y. 194 [aff 12 Hun 173]; Lewin v. 
Wricht—ok Hun. (CN. Wi). 8273. Far- 
dell Tract. Haulage Co., Ltd. v. Bas- 
set, 15 T. L. R. 204; Lamb v. Lasby, 


6 wask. L. .192,.10 DomLR 624, 23 
WestLR 548, 3 WestWkly 1129. 
[a] Illustration.m—Where a_ de- 


fendant, sued upon a contract, shows 
a prima facie case that another is 
liable with him as joint contractor, 
the court, on defendant’s application, 
may order that other person to be 
joined as a defendant. Fardell Tract. 
Se ds Cou, Juitd) NeeBbassety. 15 oT, du 


Application or motion generally see 
infra §§ 251-254 

82. See supra § 160. 

83. Greenhouse v. Rochester Taxi- 
cab Co., 218 App. Div. 224, 218 NYS 
1Gas Fedden v. Brooklyn Eastern Dist. 
Terminal, 204 App. Div. 741, 199 
NYS 9; Schun v. Brooklyn Heights 
R. Co., 82 App. Div. 560, 81 NYS 859; 
McIlroy v. Miles, 9 OntWR 542. 

84. Greenhouse v. Rochester Taxi- 
oP Co., 218 App. Div. 224, 218 NYS 

‘ 

85. Greenhouse v. Rochester Taxi- 
cab Co., supra; Lewis H. May Co. v. 
Mott Ave. Corp., 121 Misc. 398, 201 
NYS 189. 

86. Lewis H. May Co. v. Mott Ave. 
Corp., supra, 


87. See statutory provisions. 
Application to cases where person’ 


[47 Cc. J.—9] 


: 
“ 


Calling in warranty see infra § 273. 
Cross complaint see infra §§ 269-271. 
ee panty procedure see infra §§ 


Effect of vouching in see infra .§ 


272. 
96. See supra §§ 228-239. 
97. See statutory provisions. 
Application to pending proceedings 
see supra § 229. 
98. Ga.—McMillan v. Spencer, 162 


Ga. 659, 134 SE 921. 


Ind. 11 Ind. 
254. 
N. Y.—Greenhouse v. Rochester 


Taxicab Co., 218 App. Div. 224, 218 
NYS 167; Hailfinger v. Meyer, 215 
App. Div. 35, 212 NYS 746; Lewis H. 
May Co. v. Mott Ave. Corp., 121. Misc. 
398, 201 NYS.)189; -Wichert,: Ince v. 
Gallagher, 201 NYS 186 [aff 206 App. 
Div. 756. mem, 200 NYS 957 mem]. 

N. C.—Guthrie v. Durham, 168 N. C. 
573, 84 SE 859. 


Tex.—Texas,, etc., R. Co. v. Corr, 
CCivA AD 2804S Wi 8b s Boyer Vi. st) 
DOUIS,) ete sy RCo. Cly., Al) aia os WV) 


1038 [rev on other grounds 97 Tex. 
107, 76 SW 441]; Gulf, ete., R. Co, v. 
Browne, 27 Tex. Civ. A. 437, 66. SW 
341; New York L. Ins. Co. v. Rohr- 
bough, 2 Tex. A, Civ. Cas. § 216; Blum 
v. Root, 2 Tex. A. Civ. .Cas. § 98. 
Wis.—Wait v. Pierce, 191 Wis. 202, 
209 NW 475, 210 NW. 822, 48 ALR 


276 

Que.—Gosselin v. Martel, 27 Que. 
Super. 364; Andrews v. Larocque, 27 
Que. Super. 107. 

[a] ‘The purpose 1s to 


avoid circuity and multiplicity of ac- 
tions and to facilitate the dispatch of 
business in the courts by furnishing 
a method of trial of all issues be- 
tween several parties interested in the 
subject of the litigation, if it can be- 


a railway company to recover dam- 
ages occasioned by the construction 
of the road, defendant alleges in its 
answer that certain parties had 
agreed to save it harmless from all 
such claims, and prayed that they be 
made parties, defendant, it is proper 
to permit the indemnifiers to appear 
in the suit where they admit their 
liability under the agreement. Boyer 
Veo St. Mouis, -ete.,.cRi€o,, Cive Avete 
SW 1038 [rev 97 Tex. 107, 76 SW 
441]. (2) A defendant sued for dam- 
ages for injury to plaintiff by reason 
of the defective construction of a 
roof may bring in as third parties en 
garantie the persons whom he has 
employed to construct the roof and 
who have done it badly. Dagenais v. 
Caron, 5 Que. Pr. 42. (3) An owner 
of premises sued for injuries to a 
pedestrian, who fell into an open side- 
walk manhole, is entitled to have an 
independent contractor, who removed 
the cover, brought in on motion as 
codefendant, under Civ. Pract. Act § 
193 subd 2. Hailfinger v. Mayer, 215 
App. Div. 35, 212 NYS 746. 

{c] The ordinary case of joint or 
joint and several debtors (1) would 
come under this rule where only one 
was sued by plaintiff. Lewis H. May 
Co. v. Mott Ave. Corp., 121 Mise. 398, 
201 NYS 189. (2) In an action on a 
joint indebtedness, a person who has 
agreed to save one of the defendants 
harmless may properly be br ought in 
as a party, if he is within the juris- 
diction of the court. Blum vy. Root, 2 
MOK, PAC IOMI IOASass) DSe 

[ad] Warrantor.—In a suit against 
a railroad company for damages to 
vines on land through and on “which 
its road is constructed, defendant is 
entitled to vouch in its warrantor in 
order that it may have judgment 
against him for such judgment as 
may be rendered against it. Hous- 
ton, ete., R. Co. v. Douglas, (Tex. Civ. 
A.) 120 SW 1048. 

[ej “May” or “must” be brought 
in.—(1) Giv. »Pract. . Act — § -193) "ag 
amended by. L. (1922) c 624, ‘pros 


130 [47 C.J.] 


is on contract,®® or whether it is an action in tort.* 

Person primarily liable. Where a person seconda- 
rily liable on a claim is sued therefor, he may have 
the person primarily liable thereon brought in as a 
codefendant, and the question of primary and sec- 
ondary liability determined,” although plaintiff re- 
fuses to amend his complaint to allege a cause of 
action against the one primarily liable;? and in 
such case it is immaterial whether the obligation of 
indemnity arises upon a collateral contract* or by 
force of law.® 

[§ 241] (b) Limitations in General. The provi- 
sions as to bringing in parties liable to defendant 
merely furnish a remedy to defendant against his 
proposed codefendant in the given action,® and en- 
able the mutual rights of such defendants, as well as 
of plaintiff, to be determined in one action.“ The 
practice, under these provisions, of bringing in ad- 
ditional defendants is based on the possibility that 
the proposed defendants can be or will be required to 
respond to the present defendant for a part or the 
whole of plaintiff’s claim;* and is generally confined 
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240-241 


to cases in which there exists in such additional par- 

ties some privity with, or interest in, the pending 
action,® and where there i is a connection between the 
original cause of action and the claim for contribu- 
tion or indemnity by defendant against such par- 
ties,!° although it is not necessary that they should 
both arise out of the same right or title.*t It does 
not extend unqualifiedly to all cases where a judg- 
ment against defendant might give rise to a cause 
of action in his favor against another;!* and does 
not give defendant the right to bring in as defend- 
ants persons whose presence or absence cannot in 
anywise affect the judgment to be rendered between 
the original parties,t* merely for the purpose of 
litigating, along with the cause of action asserted 
against him, matters not connected with the matter 
in suit, and depending on different issues.1* A third 
person cannot be brought in upon the application 
of defendant merely because defendant has a claim 
against him, the determination of which involves 
some of the facts involved in plaintiff’s claim;1° or 
where the claims or transactions between defendant 


vided that the court, on application, 
“must” direct a person wholly or 
partly liable to be brought in, and 
under this provision a so-called work- 
able rule was formulated to the ef- 
fect that, “in every case in which a 
third person may be brought in, the 
party seeking that result must have 
a claim against him; then the appli- 
cation should be granted, (1) where 
the third person is liable to the plain- 
tiff jointly or severally with the de- 
fendant, or where either he or the 
defendant (but not both) is so liable, 
for the claim sued upon; or (2) where 
irrespective of the third person’s lia- 
bility to the plaintiff for the claim 
sued upon he is liable to indemnify 
the defendant thereon.” Lewis H. 
May Co. v. Mott Ave. Corp., 121 Misc. 
398, 401, 201 NYS 189. (2) But by 
L. (1923) ¢ 250 the word “must’’ was 
changed to “may” so that the pro- 
vision is no longer regarded as man- 
datory. Zauderer v. Market St. Long 
Beach Realty Corp., 128 Misc. 364, 218 
NYS 669 [aff 222 NYS 925 mem]. 

99. Wait v. Pierce, 191 Wis. 202, 
209 NW 475, 210 NW 822, 48 ALR 
276; Fisher v. Milwaukee Electric R., 


CUCE COMMIS. WIS) - One LOOLAN W 2209. 
And see cases supra note 98. 
1. Wait v. Pierce, 191 Wis. 202, 


209 NW 475, 210 NW 
276; Fisher v. Milwaukee Electric R., 
etc., Co., 173 Wis. 57, 180 NW 269. 
And see cases supra note 98. 

a ae to joint tort-feasors see supra § 

[a] Absence of right to contribu- 
tion.— Where, in an action for inju- 
ries to plaintiff’s property by the de- 
railment of a car on defendant’s 
track, it is established that defend- 
ant was at fault in not keeping that 
portion of its track in condition, and 
it is not shown that a traction com- 
pany whose track intersected that of 
defendant near the place of the ac- 
cident undertook to relieve defendant 
from its legal duty to assist in main- 
taining the crossing in safe condition 
for the operation of its trains, there 
was no error in sustaining excep- 
tions to the petition by defendant to 
have the traction company made a 
party defendant, in order that de- 
fendant might have judgment over 
against it for whatever sum plaintiff 
might recover. Texas, etc., R. Co. v. 
CoOL GLex Oly wAS) £30) SWielsb. 

2. Bowman v. Greensboro, 190 N. 
C. 611, 130 SE 502; Raulf v. Eliza- 
beth City, hight,~ ete;, ‘Co.,) 176 UN. C. 
691, 97 SE 236; Skipwith v. Hurt, 94 
Tex. 322, 60 SW 423; San Antonio v. 
Smith, 94 Tex. 266, 59 SW 1109; Ran- 
dals v. Pecos Valley State Bank, 
(Tex. Civ. A.) 192 SW 363; Adams 


822, 48 ALR 


v. Waco First Nat. Bank, (Tex. Civ. 
Av) 178 SW 993; . Hume vi Perry, 
(Tex: Cive -Aq) 136 SW .594; Phila- 
delphia Underwritérs ‘v. Ft. Worth, 
oe RiCOr sole Nexs Cive A. Os TSW, 

. ¢ 

38. Bowman v. Greensboro, 190 N. 
C. 611, 130 SE 502. 

[a] Rule applied._-Where, in an 
action against a city for injury from 
the falling limb of a tree, a property 
owner was made defendant pursuant 
to the city’s answer alleging that he 
was primarily liable, but plaintiff did 
not amend his complaint to allege a 
cause of action against the owner, it 
was error to sustain the owner’s de- 
murrer in view of Consol. St. §§ 508, 
511, 534, 602, the city being entitled 
to have determined the question of 
primary and_ secondary liability. 
Bowman v. Greensboro, 190 N. C. 611, 
130 SE 502. 

4 Adams v. Waco First Nat. 
Bank, (Tex. Civ. A.) 178 SW 993. 


5. Adams v. Waco First Nat. 
Bank, supra. 
6. Bozzuffi v. Darrieusecq, 125 


Misc. 178, 180, 210 NYS 455. 

“Tt cannot operate to impede the 
plaintiff's progress in his pursuit 
against the original party, or to com- 
pel him to accept the alleged liability 
of a stranger, to his debtor, on sub- 
stitution of the latter’s obligation to 
him. The result of the litigation, if 
favorable to the claim of the plain- 
tiff and to the position of the defend- 
ant as against his codefendant, 
should be a judgment for the plain- 
tiff against the party defendant sued 
in the first instance, and a judgment 
by the latter against the codefend- 
ant as if separately tried.” Bozzuffi 
vy. Darrieusecq, supra. : 

7. Bozzuffi v. Darrieusecqg, supra. 

“A mere reading of the words of 
that statute will show that its pur- 
pose was to authorize the bringing in 
of a new defendant, not in order to 
substitute the latter for the original 
defendant as in the case of inter- 
pleader, but to enable the mutual 
rights of the two defendants as well 
as those of the plaintiff to be deter- 
mined in the one action. This view 
is confirmed by the language of sub- 
division 4 of the same section (as 
amended by Laws 1922 c 624) requir- 
ing that the controversy between the 
defendants shall not delay a judg- 
ment to which the plaintiff is en- 
titled, unless the court otherwise di- 
rects.” Bozzuffi v. Darrieusecq, supra. 

8. Kromback v. Killian, 215 App. 
Div. 19) 218 \NYS 1383) Zauderery v: 
Market St. Long Beach Realty Corp., 
128 Misc. 364, 218 NYS 669 [aff 222 
NYS 925 mem]. 


9. U. S. Fidelity, etc., Co. v. Fos- 


sati, 97 Tex. 497, 80 SW 74; San An- 
tonto v. Smith, 94 Tex. 266, 59 SW 
10. Gosselin v. Martel, 27 Que. 
Super. 364. 
1i. . Gosselin v. Martel, supra. 
‘12. U.S. Fidelity, etc., Co. v. Fos- 


sati, 97 Tex. 497, 80 SW 74. 

18. Allen v. Chase, 81 Conn. 474, 

71 A 367; State v. Wright, 50 Conn. 
And see cases infra note 14. 

14. Conn.—Allen v. Chase, 81 
Conn. 474, 71 A 367; Lowndes v. City 
Nat. Bank, 79 Conn. 693, 66 A 514; 
Carroll Vo WVeaver, (6.5. Conn, = 7 6;4o10 A. 
489; State v. Wright, 50 Conn. 580. 

Ind.—Webster v. Smith, 4 Ind. A. 
44, 30 NE 139. 

N. Y.—Greenhouse v. Rochester 
Taxicab Co., 218 App. Div. 224, 218 
NYS 167. 

Tex.—U. S. Fidelity, ete. Co. v. 
Fossati, 97 Tex. 497, 80 SW 74; Frey 
v. Ft. Worth, etc., R. Co., 86 Tex. 465, 
25 SW 609; Thomas v. Chapman, 62 
Tex 1.93: 

Wis.—Schenck v. 
neering, ete, Co., 
NW 6387, 769. 

See generally supra § 233. 

[a] Illustration.—A person sued 
for broker’s commission cannot have 
another broker, making a similar 
claim, brought in and his rights de- 
termined under a statute authorizing 
parties without whom a complete de- 
termination cannot be had to be 
brought in. Schenck v. Sterling En- 
gineering, etc., Co., 151 Wis.. 266, 138 
NW 637, 769. 

[b] A statutory provision that de- 
fendant may have affirmative relief 
against a person not a party upon his 
being brought in, but that such re- 
lief must involve or affect the con- 
tract, transaction, or property which 
is the subject matter of the action, 
does not authorize the bringing in of 
a person who claims under a different 
contract and against whom defend- 
ant would not be entitled to any re- 
lief, where the relief sought does not 
affect the contract or transaction in- 
volved in the case. Schenck v. Ster- 
ling Engineering, etc., Co., 151 Wis. 
266, 1388 NW 6387, 769... 


Sterling Engi- 
151 Wis. 266, 138 


15. Lewis H. May Gs. v. Mott Ave. 
Corp., 121 Misc. 398, 400, 201 NYS 
189; New Netherland Bank v. Good- 


man, 201 NYS 188. 

“To allow a third person to be 
brought in merely because some facts 
necessary to be established to sup- 
port defendant’s claim against him 
would be the same as some of the 
facts to be determined in the action 
by the plaintiff against the defendant, 
would permit of hopeless confusion 


Jor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 241-243] 


and the third person are entirely unrelated to the 
elaim of plaintiff,1® nor can a third person be brought 
in who will not be required to respond to defend- 
ant for the amount of the claim in whole or in 
which plaintiff is seeking to enforce, should 
In an action on a contract, de- 
fendant is not entitled to bring in as a codefendant 
a third person who has contracted with him as to 
the same matter, but who is under no privity of con- 


part, 
plaintiff prevail.?* 


tract with plaintiff.t® 


[§ 242] (11) Persons Out of Jurisdiction.+® 
a general rule, a person over whom the court has no 
jurisdiction cannot be ordered to be brought in as 
a proper or necessary party to the action,?° as in 
the case of a foreign corporation which has no place 
of business within the jurisdiction of the court;?? 
and this rule applies, even though, by reason of his 
conduet, such person will be bound by the adjudica- 
It has been held that, although a 


tion in the ease.?? 


upon the trial and the possibility of 
prejudice to some of the parties.” 
Lewis H. May Co. v. Mott Ave. Corp., 
supra. 

[a] Illustration.—Defendant, who, 
on the false representations of third 
persons, delivered skins to them 
which were left by plaintiff to be 
dressed and dyed, is not entitled to 
have such parties brought in as de- 
fendants in plaintiff’s action for 
breach of contract, since they are li- 
able to defendant regardless of plain- 
tiffs ownership of the skins; and 
the fact that plaintiff joined in such 
misrepresentations does not change 
the situation. New Netherland Bank 
v. Goodman, 201 NYS 188. 

16. Stern v. Ide Co., 212 App. Div. 
714, 209 NYS 473; Williams v. Flagg 
Storage Warehouse Co., 128 Misc. 566, 
220 NYS 124 [aff 223 NYS 925 mem]. 

[a] Tllustration.—(1) Where the 
holder of a warehouse receipt, in- 
dorsed in blank and received as se- 
eurity for the payment of notes, 
sues the warehouseman for failure 
to deliver goods covered by the re- 
ceipt, and the warehouseman’s an- 
swer alleges that he had delivered 
the goods to the original bailor on 
his representation that he still owned 
the receipt, without showing any- 
thing connecting plaintiff with such 
delivery, the warehouseman is not en- 
titled to bring in the original bailor 
as defendant. Williams v. Flagg 
Storage Warehouse Co., 128 Misc. 556, 
220 NYS 124 [aff 223 NYS 925 mem]. 
(2) A vendor of realty who is sued 
for commissions on a sale by a real 
estate broker is not entitled to bring 
in the purchaser who represented that 
there was no broker in the transac- 
tion as defendant. Lewis H. May Co. 
v. Mott Ave. Corp., 121 Misc. 398, 201 
NYS 189. (3) In an-_action by the 
buyer against the seller for damages 
caused by impurities in beer coloring 
sold, the seller was not entitled to 
have the party who sold him the 
coloring brought in as a defendant. 
Neuss v. National Aniline, ete., Co., 
120 Misc. 164, 197 NYS 808. 

17. Zauderer v. Market St. Long 
Beach Realty Corp., 128 Misc. 364, 
218 NYS 669 [aff 222 NYS 925 mem]; 
Andrews v. Rice, (Tex. Civ. A.) 198 
SW 666; Veilleux v. Atlantic, etc., R. 
Co., 5 Que. Pr. 290. 

[a] MIlustrations.—(1) In an ac- 
tion against the receiver of a rail- 
road company for the death of a pas- 
senger injured by an express com- 
pany’s truck which, being left close 
to the tracks, was struck by an ap- 
proaching train, the receiver, having 
no right of action against the express 
company, cannot implead it as de- 
fendant. Andrews v. Rice, (Tex. Civ. 
A.) 198 SW 666. (2) A party, who 
is bound under a condition which has 
not been fulfilled, and whose obliga- 
tions have been assumed by a third 


party accepted’ by plaintiff, cannot, ] Willis Co. 
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statute, mandatorily and expressly, requires a third 
person to be made a party, by implication and by 
force of necessity it is subject to the limitation that 
such third person is so situated as to be within the 
power of a party to the action or of the court itself 
to bring him within the court’s jurisdiction.?* 
some jurisdictions, however, parties necessary to the 
complete determination of the suit may be ordered 
to be brought in, although they are not within the 


In 


jurisdiction of the court.”+* 


As [§ 243] 


if he is sued for nonexecution of the 
contract which he has thus trans- 
ferred, bring in en garantie the third 
person who has.been substituted for 
him. Veilleux v. Atlantic, etc, R. 
Co., 5 Que. Pr. 290. 

18. Keel v. Gribble-Carter Grain 
Ca; (Pex. Civ. A.) 143. SW “235. 

{a] Illustration.—Where plaintiff 
sued defendant grain company for 
breach of contract to furnish a car- 
load of corn of a certain quality, de- 
fendant was not entitled to bring in 
as a codefendant a third person with 
whom it contracted to furnish a car- 
load of corn of the same quality for 
the stated purpose of filling plain- 
tiff’s order, with the view of obtain- 
ing judgment over against such third 
person for: furnishing corn of an in- 
ferior quality, the two contracts be- 
ing distinct, and there being no priv- 
ity of ,contract between plaintiff and 
the third person. Keel v. Gribble- 
Carter Grain Co., (Tex. Civ. A.) 143 
SW 235. 

19. RECS, pe Orey, procedure 
see infra § 2 

20. Beers Non-Skid Co. v. E. J. 
Willis Co., 176 Fed. 176 

[a] In Texas Sayles Civ. St. An- 
not. (1897) art 1208 providing that 
before a case is called for trial ad- 
ditional parties may, when they are 
necessary or proper parties to the 
suit, be brought in, does not author- 
ize the bringing in of a party de- 
fendant, unless such party was prop- 
erly suable in the county where such 
suit is pending. St. Louis South- 
western R. Co. v. McKnight, 99 Tex. 
289, 89 SW 755;, Texas, etc., R. Co..v. 
Henson, 56 Tex. Civ. A. 468, 121 SW 
1127 [mod on other grounds 103 Tex. 
598, 1832 SW 118]. 

[b] In England, where an action 
is brought against one only of two 
joint contractors, the other being a 
foreigner resident out of the juris- 
diction, defendant is not entitled as 
of right, under order XVI, rule 11, to 
have the other joint contractor added 
as a defendant; and as a matter of 
discretion, the court ought not, un- 
der the circumstances, to order that 
he should be added, Wilson, Sons & 
Co., Ltd. v. Balcarres Brook SS. Co., 
Ltd., [1893] 1 Q. B. 422. 

Jurisdiction of person generally 
see Courts §§ 82-89. 

21. Parsons Non-Skid Co. v. E. J. 
Willis Co., 176 Fed. 176. 

Jurisdiction of foreign corporation 
see Corporations §§ 4077-4104. 


22. Parsons Non-Skid Co. v. E. J. 
Willis Co., 176 Fed. 176. 
[a] A foreign corporation, having 


no place of business within the dis- 
trict, and which could not have been 
made a defendant when the suit was 
brought, cannot be brought in merely 
because it has so contributed to the 
defense that it will be bound by the 
decree. Parsons Non-Skid Co. v. E. J. 
176 Fed. 176. 


d. Change of Parties.?®> 
statutes permitting the addition or bringing in of 
proper or necessary parties?® apply only where a 
party is to be added to, or joined with, existing par- 
ties with the intent that the action is to be pros- 
ecuted or defended by all the parties, the original, 
as well as the additional, 
amendment cannot be made which effects an entire 
change in the parties plaintiff or defendant.?® 


The codes and 


ones;”* and hence an 


A 


23. L. Husting Co. v. Coca-Cola 
Cos toe Wis. 311, 216 NW 833. 

[a] Reason for rule.—‘‘Otherwise 
it would be requiring of parties or 
courts the performing of the impos- 
sible or the going through with an 
idle and futile formality.” E. L. 
Husting Co. v. Coca-Cola Co., 194 
Wal koedes non en cOl MINGVNE uoiooe 

24. Sturtevant v. Brewer, 9 AbbPr 
(CN. Y.) 414, 17 HowPr 571; Temple 
v. Eades Hay Co., 184 N. C. 239, 114 
SE 162. 

[a] A person jointly liable may 
be added as defendant, although it 
does not appear that he is a resident 
of the county. Lewin v. Wright, 31 
Hun (N. Y.) 327. 

25. change by striking out parties 
see infra § 308. 

pubs tnes of parties see infra §§ 


293-30 

26. Sues supra §§ 228-239. 

27. Clark v. Anderson, 103 Me, 134, 
. A 633. And see cases infra note 

28. Ala.—Thomas vy. Saulsbury, 
212 Ala. 245, 102 S 115; Heidtmueller 
v. Louisville, ete., R. Co., 210 Ala. 
538, 98 S 792; James v. Davis, 209 
Ala. 87, 95 S 346 [certiorari den 262 
U. S. 752 mem, 43 SCt 701 mem, 67 
L. ed. 1215 mem]; Winter-Loeb Gro- 
cery Co. v. Boykin, 203 Ala, 187, 82 
S 437; Rarden Mercantile Co. v. 
Whiteside, 145 Ala. 617, 39 S 576; 
Steed v. McIntyre, 68 Ala. 407; Fra- 
ser v. Allen, 19 Ala. A. 55, 94 S 782: 

Ida. ~, Hallett v. Larcom, 5 Ida. 492, 
SIV PALO 8: 

Me. mcr v. Hogan, 60 Me. 351. 

Mo.—Meyer vy. Oregon Interurban 
Rv Co., (219) No. As) 360. 272 Siwe 865. 

Nev.—Little v. Virginia, etc., Water 
Cong eh Saali((s 

N. Y.—New York State Monitor 
Milk Pan Assoc. v. Remington Agri- 
cultural- Works, 89 N. Y. 22 [rev 25 
Hun 475]; Davis v. New York, 14 N. 
Y. 506, 67 AmD 186 [rev 9 N. 'Y. 'Su- 
per. 663, 12 NYLegObs 17]; Becker 
Vi Woodcock, 136 App. Div. 589, 121 
INAS LS Horan v. Bruning, 116 "App. 
Div. 482, 101 NYS 986; Wright v. 
Storms, 3 CodeRep 138. 

Va.—Norfolk Southern R. Co. v. 
Greenwich Corp., 122 Va. 631, 95 SH 
389, 390 [quot Cye]. 

TIN statute which was designed to 
authorize the summoning in of addi- 
tional defendants, where there is a 
bona fide intention to pursue the 
claim against all the original joint 
promisors, ought not to be perverted 
into a means of conjuring a fresh 
set of defendants into a suit, already 
commenced, which is not intended to 
be prosecuted against the party orig- 
inally sued. That is not a summon- 
ing in of additional defendants, but 
an entire change of the parties de- 
fendant,—a substitution of one de- 
fendant for another.” Duly v. Hogan, 
60 Me. 3'51,° 355. 

Substitution of parties generally 
see infra §§ 293-306. 
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statute permitting amendments as to form will not 
permit an amendment making new parties plaintiff 
in order to sustain an action that was originally 
But a change of par- 
ties plaintiff is not affected by an amendment which 
adds other usees technically speaking,*® or which 
adds the names of persons who sue for the use of the 


brought without authority.?® 


single plaintiff first named.*? 


[§ 2441] e. Limitation to Original Cause of Action 
Amendments with regard to parties are 
subject to the rule against introducing a new cause 
of action;*? and in accordance therewith, as a gen- 
eral rule, new parties cannot be brought in by amend- 
ment where the effect thereof is to introduce a new 
and distinet cause of action®® or defense,** partic- 
ularly where no amendment of the opposing plead- 


or Defense. 


29. Lusk v. Kimball, 87 Fed. 545 
{rev on other grounds 91 Fed. 845, 
34 CCA 103]; Morris v. Barney, 17 
F. Cas. No. 9,826, 1 Cranch C. €. 245. 

30. Glenn v. Black, 31 Ga. 393. 

31. Winter-Loeb Grocery Co. ‘v. 
Boykin, 203 Ala. 187, 82 S 4387. ~ 


aa See Pleading [31 Cyc 409 et 
seq]. 

33. Ala.—Steed v. McIntyre, 68 
Ala. 407 


Cal.—Curtis v. Nye, (A.) 261 P 747. 

Ga.—Williams v. Hall, 103 Ga. 796, 
30 SE 660; Neal v. Robertson, 18 Ga. 
399; Roberts v. Kite, 33 Ga. A. 91, 125 
SE 719. 

Ida.—Hallett v. Larcom, 5 Ida. 492, 
Sil PB 108. 

Ill_—Hougland v. Avery Coal, etc., 
Co., 152 Til. A.-573, [aff 246 Ill. 609, 
93 NE 40]; Staunton Coal Co. v. 
Fischer, 119 Ill. A. 284. 

Mo.—Bruns v. Milk Wagon Driv- 
ers’ Union Local 608, (A.) 242 SW 


419. 

N. Y.—Doyle v. Carney, 190 N. Y. 
386, 88 NE 37; Davis v. New York, 14 
N.Y. 506, 67 AmD 186 [rev 9 N. Y. 
Super. 663, 12 NYLegObs 17]; So- 
field v. W. Becker’s Aniline, etce., 
Works, 192 App. Div. 410, 182 NYS 
691; Johnson v. Phoenix Bridge Co., 
133 App.-Div. 807, 118 NYS 88 [mod 
on other grounds 197 N. Y. 316, 90 NE 
953]; Peck v. Ward, 10 N. Y. Super. 
647; Dutcher v. Slack, 3 HowPr 322, 
1 CodeRep 113. 

N. C.—Lumberman’s Mut. Ins. Co. 
v. Southern R. Co., 179 N. C. 255, 102 
SE 417; State v. Turner, 96 N. C. 416, 
2 SE 51; Camlin v. Barnes, 50 N. C 
296. 

Okl.—Enid Oil, ete., Co. v. Champ- 
lin, 113 Okl. 170, 240 P 649. 

Pa.—Garman v. Glass, 197 Pa. 101, 
46 A 923; Wildermuth v. Long, 196 
Pa. 641, 46 A 927; Csizik v. Verho- 
vay Sick Ben. Assoc., 60 Pa. Super. 
466; Hodges v. McGovern, 43 Pa. 
Super. 566. 

Tex.—National Surety Co. v. Atas- 
eosa Ice, etc., Co., (Civ. A.) 222. SW 
597 [aff (Commn. A.) 273 SW 8214; 
Curtis v. Ft. Worth First Nat. Bank, 
(Cine A..)-13'8 SW 1795: 

Wash.—Miller v. Smith, 119 Wash. 
163, 205 P 386; Matson v. Kennecott 
Mines Co., 101 Wash. 12, 171 P 1040, 


103 Wash. 499, 175 P 181. 
Eng.—Raleigh v. Goschen, [1898] 
ACh a3: 
[a] Tllustrations.—(1) Where 


plaintiff’s intestate had filed a claim 
against an estate for services ren- 
dered during minority, in an action 
on the claim, it is not proper to per- 
mit plaintiff, the father of the intes- 
tate claimant, to amend the pleading 
by joining himself as a plaintiff in 
his individual capacity, since _ it 
brings in another party having a dif- 
ferent cause of action. Doyle y. Car- 
ney, 190) Ne ¥.1386,) 8380NB) 37. -(2)) A 
third person cannot be brought in as 
defendant on motion of the original 
defendant where the issues in the 
original action are foreign to the is- 
sues between movant and the person 
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ing to meet the new situation is allowed,*° unless 
such an amendment is permitted by the statute.*® 
“Thus, where a complaint fails to state a cause of 
action in plaintiff, it cannot be amended by adding 
another party as plaintiff in whose favor a cause of 
action is shown to exist,°* as where it adds the name 
of the only substantial plaintiff or defendant.** A 


party who could not have been made a party de- 


sought to be brought in as defendant. 
Enid Oil, ete., Co. v. Champlin, 113 
OKl., 170,240 P) 649. (3). In anac- 
tion on debt, demurrers are properly 
sustained to pleadings by defendant 
seeking to bring in another party and 
to recover judgment over against 
him, where the two causes of action 
are different. Curtis v. Ft. Worth 
First Nat. Bank,* (Tex. Civ. A.) 138 
SW 795. 

34 Bruns v. Milk Wagon Drivers’ 
Union Local 603; *(Mo.° A.) 242-> SW 
419; Dutcher v. Slack, 3 HowPr (N. 
Y.) 322, 1 CodeRep 113. 

35. Sofield v. W. Becker’s Aniline, 
etc., Works, 192 App. Div. 410, 182 
NYS 691. 

36. See case infra this note. 

[a] In New York, under Civ. 
Pract. Act § 105, on motion a new 
defendant may be brought in and a 
complaint amended before trial, al- 
though the amendment changes the 
cause of action. Levin v. Martin, 198 


NYS 827. 
37. Ark.—Matthews Vv. Blood-, 
worth, 111 Ark. 545, 165 SW 263; 


State v. Rottaken, 34 Ark. 144. 


Ga.—Dawty v. Hansell, 20 Ga. 659. 

Me.—Clark v. Anderson, 103 Me. 
ar 68 A633. 

o.—Russell v. Nelson, 317 Mo. 


148) “395 SW 118. 
. Y.—Doyle v. Carney, 190 N. Y. 
ay 83 NE 37. 

Eng.—Raleigh v. Goschen, [1898] 
1 Chy-73. 

[a] Tllustrations.—(1) An action 
of replevin by a city treasurer, which 
cannot be maintained by him because 
he has neither title to the property 
nor right to possession, cannot be 
amended by adding the city as plain- 
tiff. Clark v. Anderson, 103 Me. 134, 
68- -A- 633. (2) Where defendant 
moves for a new trial on the ground 
of newly discovered evidence that, 
before the commencement of the ac- 
tion, plaintiff had transferred all his 
business assets, including the claim 
in question, to B, as trustee, the 
court, on granting a new trial, has 
no power to require that B be joined 
as a party plaintiff, such 
ment being, in effect, to permit a new 
action against defendant. Gelb vy. 
Cuff, 47 Misc. 165, 938 NYS 472. 


38. Conklin v. Bowman, 11 Ind. 
254; Meyer v. Oregon Interurban R. 
Co., 219) Wo. A. +360; 271 (SW 865; 


Courtney v. Sheehy, 38 Mo. A. 290; 
Raleigh v. Goschen, [1898] 1 Ch. 73. 
[a] In Connecticut, however, un- 
der the act of 1875, providing that 
“additional defendants may be cited 
to appear . - upon such notice 
and such payment of costs . reas 
the court . - may prescribe,” ad- 
ditional defendants may be cited, al- 
though there was no cause of ac- 
tion against the original defendants. 
Hilton v. Osgood, 49 Conn. 110, 111. 


39. Stinson v. International Bridge 
etc., Co., 18 OntWN 227. 
40. Colo. —Dickson v. “Retalilic, 80 


Colo. 78, 249 P 2. 
Ga._-MeDermiad v. Rentz, 24 Ga. A. 


require- 


fendant originally cannot be added as such on a 
statement of claim as to matters which have arisen 
since the commencement of the action.*® 

Where no substantial change. 
the pleadings and issues remain substantially the 
same, a new cause of action or defense is not effected, 
within the meaning of this rule, by the mere addi- 
tion of a new party plaintiff,*° or even by a change 


Where, however, 


486, 101 SE 128. ~ 

Til. —Hougland Vv. very Coal, 
etc., Co. 152 Ill. A. ars [aff 246 Ill. 
609, 93° NE 40]: 

Kan.—Black v. Missouri, ete., R. 
Co., 94 Kan. 28, 145 P 903; Huckle- 
bridge v. Atchison, etc., R. Co., 66 


Kan. 443,-71 P 814. 

Mo.—Grigsby v. Barton County, 169 
Mo. 221, 69 SW 296; Bruns v. Milk 
Wagon Drivers’ Union Local 603, 
(A.) 242 SW 419. 

N. H.—Roberts v. Claremont Pow- 
er Cee 18 IN. HH. 491, 1022A*537- 

Y.—Dutcher v. Slack, 3 HowPr 
322, il CodeRep 113. 

N. C.—Mills v. Callahan, 126 N. C. 
756, 36 SE 164. 

Okl. —Motsenbocker v. Shawnee 
Gas, etc., €o., 49 Okl. 304, 152 P 82, 
LRA1916B 910. 

Or.—Hume v. Kelly, 28 Or. 398, 43 
P 380. 


Pa. ; 
Tex.—MeclIlhenny v. Lee, 43 Tex. 
205; Laughlin v. Tips, 8 Tex. Civ. A. 


649, 28 SW 551. 

Vt. —Wyman v. Wilcox, 63 Vt. 487, 
21 A 11038. 

Wash.—Miller v. Smith, 119 Wash. 
163, 205 P 386. 

Eng.—White v. London General 
Omnibus Co., 58 Sol. J. 339. 

[a] TIllustrations.—(1) Where, in 
an action on a death certificate pay- 
able to plaintiff's husband, who died 
subsequent to the death of insured, 
an amendment by plaintiff by adding 
her infant son, of the existence of 
whom defendant had knowledge since . 
the previous trial, as a party plain- 
tiff at the elose of plaintiff's case, 
does not change the cause of action, 
nor substantially change the defense. 
Bruns v. Milk Wagon Drivers’ Union 
Local 603, (Mo. A.) 242 SW 419. (2) 
Where plaintiff borrowed money 
from the school fund of defendant 
county, giving his bond with sure- 
ties and a mortgage as security, and 
afterward conveyed the premises to 
defendant P, subject to the mortgage, 
and thereafter discovered that by a 
mistake in the mortgage a portion of 
the premises was omitted, and com- 
menced an action to reform the mort- 
gage, and afterward filed an amended 
petition making his sureties parties 
plaintiff, as the sureties were inter- 
ested in the reformation of the mort- 
gage, and therefore proper, if not 
necessary, parties, the cause of ac- 
tion was not changed by amendment. 
Grigsby v. Barton County, 169 Mo. 
221, 69 SW 296. (3) Where the moth- 
er of deceased originally brought suit 
to recover damages far the negligent 
death of her minor son, caused by the 
negligence of defendants, and an 
amendment was permitted, adding 
the brothers and sisters as plaintiffs, 
but the allegations of, the original 
and amended petitions in all other 
respects were substantially the same, 
there was no change of the cause 
of action. Motsenbocker v. Shawnee 
Gas, ete., Co:, 49 Ok]. 304,152 P.82, 
LRA1916B 910. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of the capacity in which one of a number of plain- 
Thus the rule against adding a new 
cause of action is not violated by an amendment 
party, pleads the same 
facts with regard to a different legal aspect;*? or 
which, in bringing in new parties and consolidating 
several actions, alleges the same grounds which are 
common to each and are calculated to allow a com- 
plete determination of the controversy ;*® or which 
merely adds other usees or beneficiaries.*+ 

[§ 245] f. Time for Bringing In New Parties.*® 
An amendment adding a party must be made within 
the time, if any, fixed by statute or rule of court.*® 
Independently, or in the absence of, statute, in ac- 
cordance with the general rules relating to time for 
amendments,** an application to bring in a new 


tiffs sues.*! 


which, in bringing in a new 


41. Laughlin v. 8 Tex. Civ. 
Ae 6495 (28 SW) 551. 

Change in character or capacity in 
which party sues or an sued generally 


see infra §§ 471, 


Tips, 


42. Stewart v. Spaulding, 72 Cal. 
264, 13 P 661. 
[a] Rule applied.—Where, in an 


action in California by A and B “‘late 
partners” against C, on a judgment 
obtained against C and three others 
in Nevada, the court allowed an 
amended complaint, making all the 
judgment defendants parties, and 
omitting the words “late partners,” 
the amendment did not introduce a 
new cause of action, and its allow- 
anee was not error. Stewart v. Spaul- 
ding, (2 Cal. 264, 13 P 661. 

43. Lumberman’s Mut. Ins. Co. v. 
Southvern Ro7-Co,, 179 IN. ©..1255,) 102 
SE 417. 

44. Alabama Water Co. v. Jasper, 
ati Ala. 280,100 S 486; Glenn v. 
Black, 31 Ga. 393; Galveston, etc., R. 


Cos w-. House, 4 Tex. iCiv. “Al 263, 23 
SW 332. 
{a] MIllustrations.—(1) In a _ suit 


by a sheriff, for the use of execution 
creditors, to recover the price of land 
sold under an execution, the decla- 
ration may be amended by adding oth- 
er execution creditors. Glenn.” Vv. 
Black, 31 Ga. 393. (2) Where an ac- 
tion is commenced on the official bond 
of the treasurer of a county by the 
district attorney, who is law officer 
for the state and the counties com- 
posing his district, in his name as 
such attorney, to recover in behalf of 
the county, the county may be made 
a plaintiff by amendment, the cause 
of action not being changed thereby. 
Hume v. Kelly, 28 Or. 398, 43 P 380. 
(3) A shipper of cattle, which he 
consigns to himself, has a right to 
sue the railroad company for over- 
charge on the freight, although oth- 
ers are interested in the shipment, 
and an amendment making the other 
parties plaintiffs is proper, it neither 
changing the cause of action nor the 
character in which plaintiff sues. 
Galveston, etc., R. Co. v. House, 4 
Tex. Civ. A. 263, 23 SW 332. 

45. Cross references: 
Amendments as to parties on appeal 

see Appeal and Error § 2642. 
Bringing in new parties after re- 

mand of cause see Appeal and Er- 

ror §§ 3097, 3283. 

Under third- -party procedure see in- 

fra § 274. 

46. Chamberlin v. Noyes, 
GN} YY.) 145. 

[a] Im Texas (1) the statute pro- 
vides that, before a case is called for 
trial, additional parties may be 
brought in on such terms as the court 
may prescribe, but not at such time 
or in such manner as unreasonably 
to delay the trial. Rev. St. (1911) 
art 1848. (2) Under this statute, 
generally, additional parties may not 
be brought in after a case is called 
for trial or in such manner as un- 
reasonably to delay the trial. Texas 
Electric. ete., Go. v. Vernon, (Civ. A.) 
252-SW 255; 
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Rohrbough, 2 Tex. A. Civ. Cas, § 216. 
(3) The court may refuse an appli- 
cation to add new parties made on 
the day of trial (Dayton Lumber Co. 
v. Stockdale, 54 Tex. Civ. A. 611, 118 
Sw 805), (4) or after a trial in a 
justice’s court, and within a few days 
of the close of the term of the coun- 
ty court, to which the case is ap- 
pealed (Pacific Express Co. v. Wil- 
liams, 2 Tex. A. Civ. Cas. § 810). (5) 
If objection is made, additional par- 
ties cannot be brought in after the 
case is called for trial, although no 
delay will be caused thereby. Reagan 
v. Copeland, 78 Tex. 551, 14 SW 1081. 
(6) But where defendant was not re- 
quired to plead until appearance day, 
and in less than a week thereafter, 
by leave of court, defendant filed 
the plea authorized by statute, ask- 
ing that his indemnitors be made 
parties, and for a continuance to 
serve them, it was error to strike 
out such plea, as the continuance 
therein demanded did not amount to 
an unreasonable delay. Mande. 
Klein, i¢Civ, eAl)= ZORS Wao, (Ciosauans 
der Sayles Civ. St. Annot. (1897) art 
1188, authorizing amendment of 
pleadings by leave of court, plaintiff 
was entitled to bring in a new de- 
fendant by amended original petition 
at any time while the cause is pend- 
ing between plaintiff and the original 
defendants. Jolley v. Oliver, (Civ. 
A.) 106 SW 1151. (8) And where the 
original defendants had filed a dis- 
claimer, they could not object that 
plaintiff's second amended petition 
bringing in a new party defendant on 
the eve of the trial was a surprise to 
them, and therefore not allowable, as 
provided by Sayles Civ. St. Annot. 
(1897) art 1189. Jolley v. Oliver, su- 


pra. 
47. See Pleading [81 Cyc 3938 et 
seq]. 
48. Sundberg v. Goar, 92 Minn. 


143, 99 NW 638; Wilcox v. Hawkins, 
10° N. C. 84; Howler Commn, ‘Co. v. 
Land, (Tex. Commn. A.) 248 SW 314 
[rev (Civ. A.) 234 SW 709]; Land v. 
Klein, (Tex, Civ: 7A.) 29 Sw) 6572 

A297 utakin Cash sete. Oar con ava 
Starr, 69 Conn. 440, 37 A 1057; Sund- 
berg v. Goar, 92 Minn. 1438, 99 NW 
638; State v. Zimmerman, 194 Wis. 
1938, 215 NW 887; McNabb v. Toronto 
Constr “Cory 20OntwmN 10865719 ‘Ont 
WR 191 [allowing app on terms 2 Ont 
WAN (992 eS LOMOnt vy Re V5], 

[a] Illustrations.—(1) Two years 
after defendant’s default, and on the 
eve of trial granted at his request, it 
is too late for him to move that an- 
other be cited in as a codefendant. 
Starr Cash, etc., Co. v. Starr, 69 Conn. 
440, 37 A 1057. (2) Plaintiff’s mo- 
tion for permission to serve supple- 
mental summonses and amended com- 
plaints, bringing in new defendants, 


on the eve of trial and after the ac- | 


tion had been at issue for three years, 
should be denied for laches, if op- 
posed. Stern v. Ide Co., 212 App. Div. 
714,209 NYS 478. 

50. See supra § 228. 

51. Discretion of court generally 


New York L. Ins. Co. v.7 see infra § 256. 
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party must in any event be made with reasonable 
diligence after notice of the propriety or necessity 
of hancing him in;*§ 
without sufficient éxcuse chen oe may bar the right 
to bring in such party.*® 
tions the court, under its power to permit the bring” 
ing in of new parties in the interest of justice,°° 

may, in the exercise of its discretion,®>+ under the 
circumstances of particular cases and in the con- 
struction of particular statutes or rules of court, 
permit an amendment bringing in a new party to be 
made at any stage of the proceedings,°? such as 
before time for amendment of the complaint has 
expired,**® after change of venue,®* after the jury 
are sworn,®® after a demurrer for defect of par- 
} ties,°® after a plea in abatement for want of proper 


and an unreasonable delay, 


Subject to these lmita- 


52. Cal.—De la Beckwith v. Colu- 
$3) County Super. Ct., 146 Cal. 496, 80 

124 WOl Ye 

Ida.—Idaho Trust Co. v. Hastman} 
43 Ida. 142, 249 P 890; Oro Fino; etc., 


| Min. Co. v. Cullen, 1 Ida. 113. 


N. Y.—Wyle v. ‘Northern RY Comeos 
NGOS "15:6; 14 AbbPrNS 213. 

Pa.—Patton v. Pittsburgh, ete, R. 
Oo 96m an oo. 

Wash.—Townsend vy. Three Lakes 
Lumber Co., 67 Wash. 654, 122 P 29. 

[a] After demurrer.—Under a 
statute providing for the bringing in 
of parties without whom a complete 
determination of the controversy can- 
not be had, a motion should be con- 
sidered, although made after demur- 
rers have been sustained to the com- 
plaint, which have been interposed by 
certain of the defendants, and other 
defendants have answered, where no 
final judgment has been entered in 
favor of defendants whose demurrers 
have been sustained, although the 
time has elapsed within which plain- 
tiff might have amended his com- 
plaint under the order sustaining the 
demurrer, and no excuse is offered as 
a condition of relief from such order. 


De la Beckwith v. Colusa County 
Super, Ct., 146 Cal. 496, 80 Pe717. 
53. McDonald v. McDonald, 120 


App. Div. 367, 105 NYS 277. 


54. Fears v. Riley, 148 Mo. 49, 49 
SW 836. : 
[a]. Thus, under statutes which 


provide that, after change of -venue, 
any pleading found insufficient, on 
demurrer or otherwise, may be amend- 
ed as in other cases, that new parties 
may be brought in by an amendment 
to the petition, that a petition may 
be amended as a matter of course, 
without costs, and without prejudice 
to the proceeding already had, at any 
time before the answer is filed, and 
give to the court to which the venue 
is changed jurisdiction to hear and 
determine the cause after defendants 
have obtained a change of venue, the 
complaint may be amended by adding 
a new party defendant. Fears v. 
Riley, 148 Mo. 49, 49 SW 836. 

55. Hooker v. Norfolk Southern R. 
Coy, 56 IN! C. 155, “72 SE 210-" Brazel= 
ton v. Turney, 7 Coldw. (Tenn.) 267. 


{a] Illustration.—Where land, al- 
leged to have been damaged by a 
railroad’s increase of the flow of 


a watercourse, was held under a 
deed to H and wife, and the question 
determined related to permanent 
damages, the wife was a proper, if 
not a necessary, party, and, in the 
absence of any suggestion of sur- 
prise by defendant, it was proper to 
permit her to be joined after the ju- 
ry was impaneled. Hooker vy. Nor- 
folk Southern R. Co., 156 N. Cy 155, 
12 SE 210. 

[b] In Oregon, under L. § 102, an 
amendment of a complaint by adding 
a party plaintiff should be proposed 
before the jury is impaneled. Walt- 
oP v. Portland Dock Commn., 266 P 

o 
ue 
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parties,®? after a motion for a nonsuit for nonjoin- 
der of plaintiffs,®® or at any time pending the trial,®° 
provided the trial is not thereby delayed.°° 
also, it has been held that such an amendment may 
be made after all the evidence has been given,*? aft- 


er the cause has been reopened 


dence,*? at any time before the jury retire,®**® after 


verdict,°* at any time before final 
in vacation.®® 


is closed;®8 and that, after the 
ease for trial, a motion to admit 


Coombs v. Low, R. M. Charlt. 

Powell v. Myers, 1 Barb. 
(CN. Y.) 427; Chamberlin v. Noyes, 7 
Hill (N. Y.) 145. 

[a] In Connecticut it has been 
held that additional defendants may 
be cited after the writ has been abat- 
ed. Hilton v. Osgood, 49 Conn. 110. 

[b] In Maine, pending the issue 
of a plea in abatement for nonjoinder, 
it is irregular, upon motion, to grant 
leave to summon in additional joint 
promisors. Mahan vy. Myers, 34 Me. 


58. Acquital v. Crowell, 1 Cal. 191. 

59. McEvoy, Inc. v. Iannantuoni, 
104 Conn. 372, 182 A 895; Gnuske v. 
Duffy, 177 Ill. A. 648; Guilbeau v. 
Melancon, 28 La. Ann. 627; Cabello 
v. Cabello, 37 Philippine 328. 

60. Guilbeau v. Melancon, 
Ann. 627. 

In Texas see supra note 46 [al]. 

61. Curtis v. North American In- 
dian, Inc., 277 Fed. 909; Baziules v. 
O’Gara Coal Co., 186 Ill. A. 583; At- 
ty.-Gen. v. New York, 10 N. Y. Super. 
119 [rev on other grounds 14 N. Y. 
506, 67 AmD 186]. But see Craig v. 
Kansas City Terminal R. Co., 271 Mo. 
516, 197 SW 141 (where defendant 
knew of the existence of trust deeds, 
but made no motion that the trustee 
and beneficiary be made parties plain- 
tiff until the evidence was all in, his 
motion came too late). 

{a] MIllustrations.—(1) An order 
giving leave to amend, by bringing 
in the attorney-general as a party 
plaintiff, after all the evidence had 
been given and without prejudice to 
prior proceedings, is not error. State 
v. New York, 10 ie Yee Super. aldo) 
{rev on other grounds 14 N. Y. 506, 
67 AmD 186]. (2) Defendant, in re- 
plevin by a corporation, cannot com- 
plain that the court abused its dis- 
cretion in permitting directors of the 
corporation to be added as parties 
plaintiff after the evidence was 
closed, where she expressly an- 
nounced on the trial that she made no 
claim of ownership of the property, 
and took a position in merely techni- 
cal opposition to the claim of the cor- 
poration to possession, the real par- 
ties entitled to possession being the 
directors as_ trustees. Curtis ia. 
North American Indian, Inc., 277 Fed. 
909. 

62. Jordan v. Greig, 33 Colo. 360, 

Stores Co. 


80 P 1045. 

63. Union Naval W. 
Pugh, 156 Ala. 369, 47,S 48 

64 Hougland v. Avery Coal, etc., 
Co., 152 Ill. ‘A. 573 [aff 246 Ill. 609, 
93 NE 40]; Price v. Goodrich, 141 
Till. A, 568. 

65. Ill.—Blumenthal v. Huerter, 3 
NE 425; Lockwood v. Doane, 107 Ill. 
235. 

Mo.—State v. Bandall, 220 Mo. A. 
1222, 299 SW 155, 158 ficit Cyc]. 

N. H.—Cole v. Gilford, 63 N. H. 60. 

N. M.—Durrett v. Chicago, etc., R. 


28 La. 


It has been held, however, that it is 
too late to add a new party after the case has been 
argued and submitted and the court has intimated 
what its decision would be;°’ that, where a party 
has been afforded full opportunity to intervene be- 
fore the assignment of the case for trial, it is too 
late to add him as a party after the opponent’s case 


PARTIES 


So, 


for further evi- 


judgment,°> and 


ed the action.“ 


instance 373 


submission of a 
new parties can- 


Go., 20 N.-M. 114, 146 P 962. 

N. C.—Walker v. Miller, 139 N. C. 
448, 52 SE 125, 111 AmSR 805, 1 LR 
ANS 157, 4 AnnCas 601. 

Pa.—Patton vy. Pittsburgh, etc., R. 
Core Gudea 016.9; 

Wash.—Murne v. Schwabacher, 2 
Wash.Vli i380 ese 899 

[a] After submission.—A statute 
permitting amendments before final 
judgment by bringing in new parties, 
in a suit to foreclose insured’s inter- 
est in a life policy assigned to secure 
a note, an amendment after submis- 
sion of the case to bring in as a par- 
ty insured’s attorney, to whom in- 
sured assigned after submission, was 
allowable. Bush v. Block, 193 Mo. A. 
704, 187 SW 153. 

[b] In supplemental proceedings 
a new party may be brought in when, 
before final order, it appears that 
there is reason to believe that he 
owns an interest in the property 
sought to be subjected to the judg- 
ment. Murne v. Schwabacher, 2 
Wash. T. 130, 3 P 899. 

66. Bowman v. Venice, etc., R. Co., 
102 Il). 459. 

67. Waldron Bank v. 93 
Ark. 609, 125 SW 1022. 

68. Stifel Est. Co. v. Cella, 220 Mo. 
A. 657, 668, 291 SW 515. 

“Certainly substantial justice does 
not require that, after a party plain- 
tiff has made its case, the jury should 
be discharged and the case continued, 
so that a new party might become a 
defendant.” Stifel Est. Co. v. Cella, 


supra. 

69. Miles v. Buchanan, 36 Ind. 490. 

70. Sage v. Mosher, 17 HowPr (N. 
Y.) 367; Walker v. Miller, 139 N. C. 
448, 52 SE 125, 111 AmSR 805, 1 LRA 
NS 157; Tucker v. Markland, 101 N. 
C. 422, 8 SE 169. 

[a] Tllustration—An amendment 
after judgment, by entering an ap- 
pearance nunc pro tune for additional 
defendants, and an amendment of a 
supplementary answer, so as to make 
it a claim in behalf of all the mem- 
bers of a firm individually, and a de- 
mand for judgment in their favor, 
are proper. Thompson vy. Kessel, 30 
INSEE Yano sor 

[b] Rule applied; payment of 
costs.—Plaintiffs should be permit- 
ted to amend, or file a supplemental 
complaint, bringing in necessary par- 
ties, even though they have, with 
knowledge that such parties are nec- 
essary, proceeded to a judgment and 
appeal; but this should not be done 
except on payment of all costs since 
the time when plaintiffs first had no- 
tice of the facts, which made the 
bringing in of other parties neces- 
sary. Sage v. Mosher, 17 HowPr 
CEG Dies 

[c] In Indiana.—After judgment, 
a new party cannot be made to the 
action except a new trial be granted. 
Miles v. Buchanan, 86 Ind. 490. 

Amendment or correction of judg- 


Euper, 
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} not be granted until the submission is set aside.°? 

After judgment. 
may, in its discretion, permit a new party to be 
brought in after judgment;’° and that the court 
may properly, upon the hearing of a motion in arrest 
of judgment, permit plaintiff to amend his declara- 
tion so as to include as defendants parties whose 
names had been omitted by mistake from a prior 
amended declaration but who appeared and defend- 


It has been held that the court 


But on the other hand it has been 


held that a new party cannot be added after judg- 
ment has been entered,’ especially where no excuse 
is shown for not making him a party in the first 
and that the case cannot be reopened 
after verdict and judgment by pas of original 
notice on a new party.** 

After nonsuit. 


It has been held that an amend- 


ment as to parties see Judgments § 


462. 

Casey v. Kimmel, 181 Ill. 154, 
54 NE 905. 
Schmidt v. Louisville, ete., R. 


SCt 620, 44 L. ed. 747] (holding that 
one who takes charge of the defense 
to an action, controls it, employs 
counsel, produces evidence, and pays 
the expenses if the nominal defend- 
ant cannot, after recovery of judg- 
ment against the nominal defendant, 
be made a party defendant, his proper 
remedy of enforcing the judgment be- 
ing by a separate suit). 

[a]. In North Dakota (1) under 
Rev. Codes (1905) § 6824, authorizing 
the court, when a determination of 
the controversy cannot be had with- 
out the presence of other parties to 
the cause, to have them brought in, 
does not authorize the bringing in 
of additional parties by“order of the 
court after entry of judgment in a 
pending action. St. Paul, etc., R. Co. 
v. Blakemore, 19 N. D. 134, 122 NW 
333. (2) But it was held that the 
right to bring in proper parties even 
after judgment existed under Rey. 
Codes (1899) § 5297, and was also 
one of the inherent powers of courts 
to control their own judgments. 
Dedrick v. Charrier, 15 N. D. 515, 108 
NW 38, 125 AmSR 608. 

73. Peck v. Peck, 33 Colo. 421, 80 
P 1063; Prussian Nat. Ins. Co. v. Ter- 
rell, 142 Ky. 732, 185sSW 416. 

[a]  Illustrations.—(1) A motion, 
made by plaintiffs after dismissal of 
the bill, to amend by making an in- 
dispensable party a party defend- 
ant, no cause being shown why it 
had not been made a party in the 
first instance, or why plaintiffs 
had not sought to correct the bill 
prior to entry of judgment, was 
properly denied. Peck v. Peck, 33 
Colo. 421, 80 P 1068. (2) Where 
defendant insurance company knew 
of the existence of the policy on 
the same property in another com- 
pany at the time it made a settlement 
of the loss under its policy, and had 
abundant opportunity to make such 
other company a party in an action 
subsequently brought against defend- 
ant, notwithstanding the settlement, 
its ‘application for leave to have such 
other company joined as a party, not 
made until after the court had an- 
nounced its decision against defend- 
ant, is too late. Prussian Nat. Ins. 
es v. Terrell, 142 Ky. 732, 185 SW 

74. Dye Produce Co. v. Davis; 
(lowa) 204 NW 228, 229 (where the 
court said: “We know of no statute 
—and none is pointed out—or any 
recognized procedure that would per- 
mit reopening of a case by service 
of an original notice on a new party 
and trying a new case on the plead- 
ings on file in the case that had been 
previously disposed of’’). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ment bringing in new parties cannot be made after 
a nonsuit,’® until after the setting aside of the non- 
suit and reinstatement of the cause.7® 

[§ .246] g. Consent of Parties’7—(1) Of Party to 
Record. A person cannot be added as plaintiff-in an 
action without the consent of the plaintiff on the 
record.?® So, also, except in the case of an action 
on a joint contract,’® and in the absence of a stat- 
utory provision to that effect, a person bringing a 
legal action cannot be compelled to bring in anyone 
as a party defendant except those he has elected to 
sue,®° especially where such other’s presence is not 
necessary to the adjudication of matters in contro- 
versy.*! Thus, where plaintiff names in his sum- 
mons and complaint two persons as defendants, and 
causes the summons and complaint to be served on 
one defendant alone, the court, on the motion of such 
defendant, made before answer, cannot compel plain- 
tiff to make the codefendant a party,** since the de- 
fendant served may by answer set up facts which 
might show that codefendant is not a necessary par- 
ty,** or, if the facts show that codefendant is a neces- 
sary party, the court cannot grant relief to plaintiff 
without bringing in codefendant,** and since the de- 
fendant served, if desiring affirmative relief against 
plaintiff or codefendant, may seek it through a cross 
complaint.*® 

[§ 247] (2) Of Party Brought In.** A third per- 
son may be brought in as a party defendant without 
his consent.87 But a person cannot be compelled, 
against his will, to come in.as a party plaintiff, in 


75. Shell v. West, 130 N. C. 171,| brought in.” 
41 SE 65. 

Operation and effect of nonsuit in| 360, 362. (2) A 
general see Dismissal and Nonsuit §§ | ment is very extensive 


PARTIES 


Springfield F. & M. Ins. 
Co. v. Richmond, etc., R. Co., 48 Fed. 
“The power of amend- 
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an action instituted by another,’* especially where 
he has the legal title to the cause of action and the 
predominant beneficial interest therein,*® although 
it has been held that a party plaintiff who has been 
omitted by mistake may be added even without his 
consent.°® Under some statutes if a third person 
consents to being brought in as a coplaintiff, his 
consent must be given in writing signed by him- 
self;9! and it is not sufficient that such consent 1s 
signed by his solicitor,®? or his duly authorized 
agent.°? But it has been held that a local manager 
has authority to give a written consent to the addi- 
tion of a corporation as party plaintiff;°* and 
that one who is already a party defendant may 
upon his own request be made a party plaintiff, up- 
on filing a consent in writing signed by his attorney 
and sworn to as such.®® 

Proof. Under some statutes proof of the signa- 
ture of the party consenting is not required;°* and 
it will be presumed, where nothing to the contrary 
appears, that new parties made parties to an amend- 
ed complaint were brought in with their consent, 
and that, where a consent regular on its face is put 
in by counsel on his responsibility as counsel, it 
should be accepted as such.®* Under other statutes 
and rules, however, it should be proved by affidavit 
that consent to be added as plaintiff was really 
signed as it purports to be.®® 

[§ 248] h. Procedure for Bringing In New Par- 
ties‘—(1) In General. The procedure by which «a 
new party may be brought into an action is generally 


WestLR_ 393, 395 (where the court 
said: “The Rule in England and in 
Ontario prevents the addition of a 


in aid of | party without his consent. Our Rule 


59-66, 148-145. 

76. Hayes v. Sanders, 
608, 80 S 682. 

Operation and effect of reinstate- 
ment of cause after nonsuit generally 
see Dismissal and Nonsuit §§ 72, 156. 

77. Notice to opposite party see 
infra § 253. : 

78. Silva v. De Freitas, 18 Hawaii 
613; Pennington v. Cayley, 106 L. T. 
Rep. N. S. 591. 

79. Norbury Natzio & Co., Ltd. v. 
Griffiths, [1918] 2 K. B. 369. 

Joint obligor as necessary party in 
general see supra § 169. 

80. Fedden v. Brooklyn Eastern 


16 Ala. A. 


NYS 9 (prior to L. 


amending Civ. Pract. Act § 193); 
Western Dakota Land, etc., Co. v. 
Woods, 28 S. D. 637, 134 NW _ 813; 


Cameron vy. Hamilton, (Yukon T.) 9 
WestLR 356. 

In action for money judgment see 
supra § 229. 

81. Cameron v. Hamilton, (Yukon 

9 WestLR 356. 

82. Western Dakota Land, etc., 
. Woods, 28 S. D. 637, 134 NW 

Western Dakota Land, 
. Woods, supra. 

Western Dakota Land, etc., Co. 
v. Woods, supra. 

Duty of court to bring in necessary 
party generally see infra § 259. 

85. Western Dakota Land, etc., 
Co. v. Woods, 28 S. D. 637, 134 NW 
813. 

Bringing in new party by cross 
complaint see infra §§ 269-271. 


etc., 


oe, Notice to third party see infra 
§ 254. 
87. Watt v. Popple, 16 Man. 348, 


4 WestLR 519. 

88. Springfield F. & M. Ins. Co. v. 
Richmond, etc., R. Co., 48 Fed. 360; 
Hammock v. Robinson, 160 Ga. 530, 
128 SE 677; Frisbie v. McFarlane, 
196 Pa. 116, 46 A 358, 79 AmSR 696. 

fa] Reasons for. rule.—(1) “A 
plaintiff comes:into court; he is not 


reaching a just result on the merits 
of the case but it does not extend to 
the compulsory bringing in by the 
defendant of a new party as plain- 
tiff. The defendant comes into court 
under compulsion but the plaintiff 
must come voluntarily. There is no 
process known to the law by which 
one man can compel another to sue 
him. Even in equity if one who isa 
necessary party refuses to join as 
complainant he must be brought in 
among the defendants though his 
interest may be altogether with the 
plaintiffs, as not infrequently is done 
in bills for partition. And in special 
statutory proceedings to compel ac- 
tions, such as rules under the acts 
of 1872 or 1893 on a claimant out of 
possession to bring his writ of error 
or ejectment or second ejectment, the 
rule is not peremptory that he shall 
sue, but in the alternative that he 
sue now or be barred hereafter. Cas- 
es where one party plaintiff has a 
legal right to use another’s name as 
plaintiff, as in suit by partner in the 
firm name or by assignee of chose in 
action in the name of the assignor, 
stand on different ground.” Frisbie 
v. McFarlane, 196 Pa. 116, 119, 46 A 
358, 79 AmSR 696. 

[b] Defendant cannot compel oth- 
ers than those who have sued him to 
become plaintiffs, or have judgment 
against them in such action. Fris- 
bie v. McFarlane, 196 Pa. 116, 46 A 
358, 79 AmSR 696. 

89. Springfield F. & M. Ins. Co. v. 
Richmond, etc., R. Co., 48 Fed. 360. 

[a] Thus, in a proceeding at law, 
one who has a substantial right and 
beneficial interest as well as the legal 
title in a cause of action, alone or 
with others, cannot be compelled to 
come in and bring or unite in an ac- 
tion as plaintiff. Springfield F. & M. 
Ins. Co. v. Richmond, etec., R. Co., 48 
Fed. 360. . 

90. Ritchie v. Canadian Bank of 
Commerce, (Yukon T.) 1 WestLR 499. 
See Hogan v. Bactz, (Yukon T.) 1 


is different, and I do not think that 
consent is necessary here. I would 
presume, however, that a strong case 
should be shewn to compel a person 
to be a party without consent’). 

91. Fricker v. Van Grutten, [1896T 
2 Ch. 649; Strong v. Canadian Pac. 
R. Co., 22 B. C. 224, 25 DomLR. 51; 


Hill v. Hambly, 12 B. C. 253: Watt 
v. Popple, 16 Man. 348, 4 WestLR 
519; Gardiner v. Muir, 10 Sask. Ih 


388, 38 DomLR 115, [1917] 3 West 
Wkly 1080; Henderson v. Pinto Creek,. 
10 Sask. L. 105, 33 DomLR 599, [1917] 
2 WestWkly 178. 

92. Fricker v. Van Grutten, [1896] 
2 Ch. 649. 

93. Watt v. Popple, 16 Man. 348, 
4 WestLR 519. See Hill v. Hambly, 
12 B. C. 253 (power of attorney held 
insufficient). 

94. Kusch v. Peat, 15 Sask. L. 324, 
vey ee 408, [1922] 2 WestWkly 

95. Service v. Milne, etc., Lands, 
22 B. C. 469, 27 DomLR 725, 34 West 
LR 60, 10 WestWkly 336. 

96. Kusch v. Peat, 15 Sask. L. 324, 
Poy a 408, [1922] 2 WestWkly 


_ [a] In the case of a corporation it 
is not necessary to establish the au- 
thority of the person signing on be- 
half of the corporation. Kusch v. 
Peat, 15 Sask. L. 324, 63 DomLR 408, 
[1922] 2 WestWkly 174. 


97. Reynolds v. Pharr, 9 Ala. 560; 
avpere Vn Barker, \%, Colo. 178 V2 
[a] Thus when an administrator 


is made a party at the trial term, 
and does not ask for a continuance 
or object to a decree then being made, 
he will be presumed to have consent- 
can to it. Reynolds v. Pharr, 9 Ala. 

98. Kusch v. Peat, 15 Sask. L. 324, 
Ey epeie iek 408, [1922] 2 WestWkly 


99. Webling v. Fick, 1 OntWR 203. 
1. Time of bringing in new par- 
ties see supra § 245. 
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controlled by the provisions of the statutes or rules 
of court? which authorize the adding of such par- 
ties;? and where specific procedure is thereby pre- 
seribed for such purpose, such procedure must be 
followed.* Under the various statutes and rules a 
new party may be brought in by amended or sup- 
plemental pleading® or process,® by cross com- 
plaint,’ by notice or vouching,® by calling in war- 
ranty,? and in Hngland and Canada by what is 
known as third- party procedure.’ 

Equitable plea. Under some statutes,'! a defendant 
may bring in new parties by an equitable plea in an 
action at law,” but this does not authorize a replica- 
tion to bring in new parties on matters amounting 
to a counterclaim.*® 

Notice of appeal.t* One not a party to a pro- 
ceeding cannot be made so by serving notice of ap- 
peal on him.?® 

[§ 249] (2) By Amended or Supplemental Plead- 
ing—(a) In General. Under many statutes and 
rules,!® a person whom it is proper or necessary to 
bring into the action as a new party’? may, upon 
leave of court,4® be brought in by an amended or 
supplemental pleading, 19 or by a supplemental pe- 


tition and a new summons,?° or by amendment of, 


the summons and complaint.2!_ Thus the complaint 
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or petition may be amended to bring in a new party 
as plaintiff?? or defendant;?* and, under some pro- 
visions, plaintiff ean bring in new parties defendant, 
after filing his original petition, only by filing an 
amended original petition.2* <A statute which au- 
thorizes the bringing in of additional defendants on 
allegations in a counterclaim as a matter of initial 
pleading?® does not apply where parties are sought 
to be brought in by an amended pleading.?°® 

[§ 250] (b) Leave of Court.2* As a general rule 
an amendment to bring in a new party can be made 
only upon leave of court.?* Such an ee 
cannot be made by plaintiff as a matter of course,?? 
unless permitted by statute,?° and this may be done, 
under some statutes, at any time before an answer 
is filed. But it has been held that, where an 
amended complaint, joining a proper party, is filed, 
it will be assumed that the court was satisfied to 
grant the amendment, whether leave was formally 
entered before or after the amended complaint.*? 

[§ 251] (c) Application or Motion®*—aa. In Gen- 
eral. As a general rule a third person may be 
brought in as a new party only upon an application 
or motion to the court, by a party to the action, for 
leave so to do,** and in the absence of an applica- 
tion or motion the court 1s not required expressly to 


2. See statutory provisions and 
rules of court. 

83. See supra §§ 228-244. 

4 Palmetto F. Ins. Co. v. Allen, 
148 Miss. 97, 114 S 145; Houser v. 
Smith, 19 Witahe 150," 56 P7683. “And 
see cases passim infra § 249 et seq. 

5. See infra §§ 249-268. 

6. See infra § 249. 

7. See infra §§ 269-271. 

8. See infra § 272. 

9. See infra § 273. 

See infra §§ 274-292. 

11. See Judicial Code § 274 b (38 
U. S. St. at L. 956), providing that a 
defendant, filing an equitable answer 
or plea in an action at law, shall have 
the same rights as if he had filed a 
bill embodying the defense or seeking 
the relief prayed for in such answer 
or plea. 

12. Duell v. Greiner, 15 F. (2d) 
726 [overr Breitung v. Packard, 260 
Fed. 895]. 
ale Williams v. Mason, 7 F. (2d) 

14. Notice of appeal generally see 
Appeal and Frror §§ 1317-1340. 

Sine ere Buin ts ruver a ivater 
Rights, 116 Or. 525, 241 P 988. 

16. See statutory provisions and 
of court. 

See supra §§ 230-242. 

See infra § 250. 

Greer v. Powell, 1 Bush (Ky.) 
Spurlock v. Burnett, 170 Mo. 
372, 70 SW 870; Butler v. Lawson, 
72 Mo. 227; International, etc., R. Co. 
v. Howell, (Civ. A.) 105 SW 560 [aff 
101 Tex. 603, 111 SW 142]. And see 
cases passim supra §§ 230-242. 

20. Spurlock v. Burnett, 170 Mo. 
372, 70 SW 870; Butler v. Lawson, 
72 Mo. 227. 

21. See cases infra this note. 

{a] In New York (1) although 
under the common-law practice an 
additional defendant could not be 
brought in on plaintiff's motion, and 


that could only be done in equity 
suits, under Code Civ. Proc. § 723, 
an additional defendant may be 


brought in, in a common-law action, 
on plaintiff’s motion, by amendment 
of the summons and complaint; and 
the section is not restricted by § 452 
providing that a court may determine 
the controversy as between the par- 
ties before it where it can do so with- 
out prejudice to others’ rights, or by 
saving their rights, but that where 
a complete determination cannot be 


had without other parties, they mustJ 5 HowPr 


be brought in, such 
only the continuance of an equity 
rule, and applicable to equity cases 
only. Gittleman v. Feltman, 122 
App. Div. 385, 106. NiVS-839) [aft 192 
N. Y. 205, 83 NE 969]. (2)-Where it 
is desired to add as a defendant a per- 
son not originally named in the sum- 
mons, the proper practice, under 
Code Civ. Proc. § 453, is to move for 
leave to file a supplemental summons. 
Baum v. Stockell, 168 App. Div. 286, 
153 NYS 1004. 

Service cr. speecers or pleadings 
see infra § 2 

22. Jones ee “Alameda, (Call eApEzoe 
P 976; Ragan v. Kansas City, etc., 
R. Co., 111 Mo. 456, 20 SW 234; Fos- 
ter v. Wright, (Tex. Civ. A.) 217 SW 


1090. 

23. Reynolds v. Lincoln, 71 Cal. 
183, 9 P 176, 12 P 449; Averill v. Mc- 
Cook, 86 Mo. A. 346; Prouty v. Lake 


Shore, Om dae Oese 85 N. Y. 272; Fos- 
ye Wright, (Tex. Civ. A.) 217 SW 

[a] Where a third party becomes 
interested in a pending litigation, by 
assuming the liabilities of defendant 
in respect of the claim plaintiff is 
seeking to enforce, it is proper to al- 
low a supplemental complaint bring- 
ing in such third party as a codefend- 
ant in the action. Prouty v. Lake 
Shore pete sm ubumnG Or. 91S SmmuNMi Yo ecniog ® 
Winters v. King, 51 App. Div. 80, 64 
NYS 496. 

{b] In Manitoba additional par- 
ties defendant may be added by plain- 
tiff, under King’s Bench Rules, rule 
327, by amendment. on preecipe of 
plaintiff's statement of claim insti- 
tuting the action. First Nat. Bank 
v. Avitt, 14 DomLR 629, 26 WestLR 
37, 5 WestWkly 660, 663 [mod on oth- 
er grounds 24 Man. 588, 15 DomLR 
82, 26 WestLR 425, 5 WestWkly 842]. 

24. Terrell First State Bank v. 


Rice, (Tex. Civ. A.) 251 SW 284. 

25. See infra § 270. 

26. Zauderer v. Market St. Long 
Beach Realty Corp., 128 Misc. 364, 


218 NYS 669 (Civ. Pract. Act § 271). 
27. Order of court see infra § 261. 
Power of court to act of its own 

motion see infra § 257. 

23. Baum v. Stockell, 168- App. 
Div. 286, 153 NYS 1004; Robinson v. 
Thomas, 131 App. Div. 894, 115 NYS 
921; Walkenshaw v. Perzel, 28 N. Y. 
Super. 648; Follower v. Laughlin, 12 
AbbPr CN. Y.) 105; Russell v. Spear; 
(N. Y.) 142, 3 CodeRep 189; 


section being’) Arthur y. Allen, 


22, S.C. 4325) Salt 
Lake County v. Golding, 2 Utah 319. 
_ Power and discretion of court see 
infra §§ 255-259. 

29. Russell v. Spear, 5 HowPr (N. 
Y.) 142, 3 CodeRep 189. 

30. Mead v. Bagnall, 15 Wis. -156. 

31. Frankel vy. Garrard, 160 Ind. 
209, 66 NE 687; Willis v. Cochran, 66 
Okl. 257, 168 P 658. 

[a] Tllustrations.—(1) Under such 
a statute plaintiff may amend his pe- 
tition at any time before answer is 
filed by joining. as coplaintiff a party 
having an interest in the subject 
matter of the action whether ac- 
quired before or after the filing of the 
original petition. Willis v. Cochran, 
66 (OK. 257) 168 658. Ge), eww Stat 
ute providing that before answer an 
amendment may be made as _.of 
course, and without leave, and au- 
thorizing the court at any time to di- 
rect the name of any party to be add- 
ed, the joining of another party plain- 
tiff before answer, and on plaintiff's 
request, is proper. Frankel v. Gar- 
rard, 160 Ind. 209, 66 NE 687. 

32. Hedican v.. Pennsylvania F. 
Ins. Co., 21 Wash. 488,58 BP 574. 


§ te On cross complaint see infra 
34. Mohon vy. Tatum, 69 Ala. 466; 


Louisville, ete., Cons. R. Co. v. Sur- 

wald, 34 Ill. A. 525 Laff. 147 Ill. 194, 
35 NE 476, 150 Ill. 394, 37 NE 909]; 
Drake v. Satterlee, 16 NYS 334; Fowl- 
er Commn. Co. v. Land, (Tex. Commn. 
A.) 248 SW 314 [rev (Civ. A.) 234 SW 


aoa . And see. cases infra notes 
[a] lustration—Where defend- 


ant wants a third party brought in as 
a party defendant, as being a partner 
of defendant, it is incumbent on him 
to plead such facts as will give no- 
tice of the relation to the court, and 
by proper and timely request have 
him brought into the suit. Fowler 
Commn. Co. v. Land, (Tex. Commn. 
OL SW 314 [rev (ly, A.) 234 SW 

[b] In Wisconsin te has been held 
that whether or not, in case it ap- 
peared from a verified answer. that 
there was a defect of parties defend- 
ant, it would be the duty of plaintiff, 
under L. (18638) ¢ 60, to ask the court 
for an order adding the proper par- 
ties, such a motion is not required 
of him where the defect is not made 
apparent by a verified answer or a 
separate affidavit of the fact. Bevier 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 251-252] 


tender an opportunity to amend,°®° although, under 
some circumstances, it may, of its own motion, order 
a new party to be brought in.*° Such person cannot 
be made a party on the mere suggestion of counsel ;** 
and under a provision as to directing a person who 
has an interest in the subject matter to be brought 
in,*® it has been held that the motion cannot be 
OG by a party to the action,®® but must be made 
by the person who claims such interest.*° 

Sufficiency. Such application or motion must be 
clear and definite in its statements,*? and must pre- 
sent facts which, in accordance with the rules here- 
tofore considered,*2 show the propriety or necessity 
of bringing in the new party;*® and an order to 
bring in a new party is erroneous, where it is based 
on an application which does not state facts justify- 
ing the request.*# A motion to bring in an addition- 
al defendant, and for leave to serve a supplemental 
complaint, must be accompanied with a copy of the 
proposed supplemental complaint.*° 

Verification; affidavit. Under some statutes the 
application or motion must be sworn to*® or must be 
supported by an affidavit of the moving party, set- 
ting forth the facts.** An affidavit for this purpose 


v. Dillingham, 18 Wis. 529. 


Leave of court generally see supra Pe agen v. Meyer, 


PARTIES 


‘ing him a party 


sociation of more than seven persons. 


[47 C.J.] 137 


by applicant’s attorney is insufficient unless it shows 
that the attorney is personally familiar with the 
facts,#8 and that the affidavit of applicant could not 
De readily obtained.*® 

Withdrawal of application. Where defendant, 
after applying to have additional parties brought 
in, but before service on such parties, agrees that 
judgment shall be entered in favor of plaintiff, it is 
equivalent to a withdrawal of the application.°° 

[§ 252] bb. Hearing on Application. On such 
application or motion the court, in exercising its 
discretion, determines whether or not the third party 
should be brought in;*t and on a motion to amend 
the complaint and to bring in a new party defend- 
ant it does not pass upon the sufficiency of the 
pleadings,®°? or upon a defect of parties plaintiff or 
defendant.*? Under a statute as to adding a new 
party where a mistake or omission has been made, 
the only question on an application to amend is 
whether an omission or mistake has occurred.°* 

Showing as to grounds. In order that an addi- 
tional party may be directed to be brought in upon 
such application or motion, the necessity for mak- 
must be clearly shown;°° and an 


—Where defendant, in an assignee’s 


215 App. Div. 35,| suit on a note, answered that the 


§ 250. 212 NYS 746. 
35. Mohon v. Tatum,,69 Ala. 466, 42. See supra A 228-245. 

470. 43. Colo.—Van Duzer v. Towne, 12 
The) right of amendment is. a.;-Colo. A. 4, 55 P23. 


privilege which must be claimed in 
opportune time, and, in the absence 
of any motion or suggestion shown 
by the record to have been made to 
this end in the court below, this point 
can not be raised for the first time 
in the appellate court. The petitioner 
should have requested permission to 
amend so as to conform the petition 
to the requirements of the statute 
regulating the matter of parties.” 
Mohon v. Tatum, supra. 


36. See infra § 257. 
87. Louisville, ete., Cons. R. Co. v. 
Ssurwald,34- It). AS 525° {aft 147- Til. 


194, 
909]. 
38. 


35 NE 476, 150 Ill. 394, 37 NE 


see UN. Xe CodeCive Proc 7s 
452; and other statutory provisions. 

Bringing in persons having or 
pomieaes interest generally see supra 

Colle 

39. Rosenberg v. Salomon, 144 N. 
Y.' 92, 38 NE 982; United Shoe Re- 
pairing Mach. Co. v. Dochtermann 
Storage Warehouse Co., 186 App. Div. 
359, 174 NYS 284; Goldstein v. Sha- 
pire, $b App. Div. 83,82 NYS 1038; 
King Co. v. Seed, 6 Mise. 4, 25 NYS 


al iis 

40. Chapman v. Forbes, 123 N. Y. 
532, 26 NE 3; United Shoe Repairing 
Mach. Co. v. Dochtermann Storage 
Warehouse Co., 186 App. Div. 359, 
174 NYS 284. And see cases supra 
note 39. 

[a] Thus, under a provision that 
“where a person, not a party to the 
action, has an interest in the sub- 
ject thereof, or in real property, the 
title to which may in any manner be 
affected by the judgment,” in an ac- 
tion at law, a motion to bring in a 
third person as party defendant, and 
so to amend the summons and com- 
plaint, cannot be made by either par- 
ty, but the person who claims inter- 
est in the subject matter must make 
the motion. United Shoe Repairing 
Mach. Co. v. Dochtermann Storage 
Warehouse Co., 186 App. Div. 359, 
174 NYS 284. 

Fray aaa es generally see supra §§ 

41. Hailfinger v. Meyer, 215 App. 
Diy. 35, 212 NYS, 746. 

[a] “Company.”—Moving papers, 
seeking to bring in an additional de- 
fendant, under Civ. Pract. Act § 193 
subd 2, shoul show whether the 
proposed new defendant “company” 
is a partnership, corporation, or as- 


a 
4 


iTel. Co., 


iv. Nelms, 115 Ga. 53, 41 SE 247. 


Ga Atlanta, Deus) ClCap (CO: Vs 
Nelms, 115 Ga. 53, 41 SE 247. 

N. Y.—Haskell v. Moran, 117 App. 
Ding, 2b, wlO2) ENS oso le CAateer ave 
Sholtes, 82 Hun 378, 31 NYS 250, 1 
NYAnnCas 215; Irwin v. New York 
121 Mise. 642, 202 NYS 81. 
Nex Bailey. va) Eli, 649) Mex 5316. 
Utah.—Annett v. Garland, 8 Utah 


150, 30 P3865. 


Que.—McGarity v. Resther, 11 Que. 


ate One 


[a] Applications held insufficient. 
—@) An application by plaintiff to 
make a new party may properly be 
‘denied where no sufficient reason is 
set forth, and where the application 
is attacked by a special demurrer 


‘which is not met by an appropriate 


amendment. Atlanta Trust, etc., my 
(2) 
A petition to bring in new defendants, 
alleged to have acquired rights since 
the action was commenced, will not 
be granted where the only evidence 
of such interest is a statement to 
that effect in the petition on informa- 
tion and belief, which is denied by af- 
fidavits. Cagger v. Sholtes, 82 Hun 
Sion ol INS 2005 2 NyYAnnCas 215. 
(3) In an action on an express con- 
tract for labor and money expended, 
an allegation of an amendment to 
the answer, which offered to show 
that a third person was a necessary 
party, that from the time he pur- 
chased an interest therein he agreed 
to pay his proportional share of the 
expense, was properly refused, since 
it did not show with whom the agree- 
ment was made, nor connect him with 
the contract sued on. Van Duzer v. 
Towne, 12 Colo. A. 4, 55 P13 


44. Annett v. Garland, 8 Utah 150, 
3.005 36.0. 
45. Stokes v. Manhattan R. Co., 47 


App. Div. 58, 62 NYS 333, 30 NYCiv 
Proe* Liu 


46. Smallhouse vy. Thompson, 17 
Ind. 204 
47. Dak.—Gale v. Shillock, 4 Dak. 


182, 29 NW 661 [aff 144 U.S. 
12 SCt 674, 36 L. ed. 521]: 

Ind.—Smallhouse vy. Thompson, 17 
Ind. 204. 

N. Y.—Hines v. National Gum, 
Co., 124 Misc. 511, 208 NYS 460. 

Wis.—Maxcy v. Peavey, 177 Wis. 
140, 187 NW 1020. 

B. C.—Leadbeater v. Crow’s Nest 
Pas Onl CO ut an Ok Es yn @n0 0% 

fa] Application held insufficient. 


509, 


etc., 


payee therein had notified him that 
the assignment was invalid, and that 
he must not pay, and he asked that 
the payee might be made a party, 
but the answer was not sworn to, nor 
any affidavit filed, the application 
was insufficiently made under a stat- 
ute requiring an affidavit. Small- 
house v. Thompson, 17 Ind. 204. — 

[b] Affidavit held insufficient.— 
(1) Affidavits supporting the ship- 
per’s motion to bring in a forwarding 
company as defendant, in an action 
by the director general of railroads 
for freight, on the ground that the 
shipper might have cause-of action 
over against the forwarding com- 
pany for not disclosing that it ‘was 
an alien enemy, resulting in stopping 
of shipment, are insufficient, in the 
absence of allegations tending to 
show any wrong by the forwarding 
company. Hines v. National, Gum, 
ete., Co., 124 Mise. 511; 208 NYS 460. 
(2) Where an employer, who is sued 
for an employee’s negligence in oper- 
ating an automobile, moves for an 
order to bring in the employee as par- 
ty defendant, but the Moving affidavit 
merely states that in the event of 
recovery by plaintiff the employee 
will be liable to the employer, with- 
out setting forth any other facts or 
circumstances, and without submit- 
ting further proof, the application 
should be denied for failing to show 
merit. Irwin v. New York Tel. Co., 
121 Misc. 642, 202 NYS 81. 

Affidavits ‘generally see Affidavits 
2 Chale Doha 

48. Moore v. eevmanny 207 App. 
Div. 416, 202 NYS 9 

Affidavit by attorney 
Affidavits §§ 19-22 

49. Haskell v. “Moran, 
Id ADIEU INES BL. 


generally see 
117 App. 


50. Gray v. Wickes, (Tex. Civ. A.) 
39 SW 318. 

51. See infra § 256. 

52. Baum _ v._ Stockell, 168 App. 
Div, 286, 1538 NYS) 1004:. Mevini iv. 


Martin, 198 NYS 827. 

[a] The sufficiency of the cause of 
action against the proposed new de- 
fendant is not before the court on mo- 
tion to bring him in. Seaman y. Co- 
lon, 130 Misc. 568, 224 NYS 338. 

53. Baum vy. Stockell, 168. App. 
Div. 286, 153 NYS 1004. 

54, Leonard vy. Parker, 72 Pa. 236. 

55. Colo. ee Duzer v. Towne, 12 
Colo. A, 4, 55 P 

Ida.—Idaho Trat Connve 
43 Ida. 142, 249 P 890. 

Ni. Ci—Tee. v. LOND RSH APN nO e ASE) 

Okl.—Enid Oil, etc, Conv: Champ- 


Eastman, 


138 [47 C.J.] 


amendment bringing in a new party plaintiff cannot 
be granted over objection thereto without justifying 
proof,®°® particularly where it introduces a radically 
different action and no amendment of the answer 
to meet the new situation is allowed.®* Where de- 
fendant seeks to bring in a third person as defend- 
ant as being liable over to him,°*® he is not re- 
quired to prove his claim against such person by a 
preponderance of the evidence,®® but the fact that 
the liability over to him may exist must clearly 
appear;°° and even then the court may exercise a 
wide discretion to protect the rights of plaintiff to 
whom is given primarily the choice of parties.** 
Under some statutes a new party may be ordered to 
be brought in where he is shown to be a proper or 
‘necessary party to the matter in suit, either by 
plaintiff’s pleadings®? or by defendant’s answer.*? 
But it is improper to direct the bringing in of a 
new party, where the only proof before the court 
is the complaint which does not disclose a defect 
of parties.°4 

Excuse. Where plaintiff seeks to bring in a third 
person as an additional defendant, the failure to 
make him a defendant in the first instance must be 
satisfactorily excused.°° " 

Upon scire facias to bring in a party defendant 
according to the practice in some jurisdictions,®® 


the only issue which may be raised by answer to the 
lin, 113 Okl. 170, 240 P 649. Vamlial 

Tex.—International, etc., R. Co. v. 
Howell, (Civ. A.) 105 SW 560 [aff 


PARTIES 


In New York.—Under Code 
Civ. Proc. § 447, providing that any 
person may be made a defendant to 


[§§ 252-255. 


petition therefor is the question of whether respond- 
ent is a proper party to the cause.®* 

Objection. Upon a motion to bring in parties nec- 
essary to the complete determination of the cause, 
it cannot be urged as an objection that there is col- 
lusion between the moving party and the party 
whom he seeks to bring in.°® 

[§ 253] ec. Notice of Application or Motion®®— 
(aa) To Opposite Party. Notice must be given to 
the opposite party of a motion to bring in other 
parties;7° and if a party to whom such notice is 
given fails to raise any objection he is bound by the 
order bringing in a new party."? 

[§ 254] (bb) To Third Party.7? Notice of a mo- 
tion to bring in an additional defendant ordinarily 
need not be given to the proposed defendant,** as in 
the case of a defendant who has been omitted by 
mistake,’* particularly where he has. had notice by 
summons of the main action and an opportunity to 
appear and defend.*®> Where, however, it is sought 
to bring a third person in for the purpose of en- 
forcing liability over against him, he should be given 
notice of the motion;’® and if he moves promptly 
and prior to appearing generally and answering, he 
shouldbe granted an order to vacate any order 
bringing him in which has been granted without 
such notice.** 

[§ 255] (d) Power and Discretion of Court’*— 
in, 124 Misc. 667, 208 NYS 801; Young 


v. Rollins, 90 N. C. 134. 
[a] Thus the court has no power 


101 Tex. 603, 111 SW 142]. 
Man.—Hamelin v. Newton, [1918] 

1 WestWkly 107 [allowing app [1917] 

3 West Wkly 933, and app allowed 28 


Man. 458, 39 DomLR 706, [1918] 1 
WestWkly 804]. : 
Que.—Craig v. Kenny, 3 Que. Pr. 


164. 

Sask.—Henderson v. Pinto Creek, 
LOM Saskia. 105) "33. eDomiiR 9599), 
(1917] 2 WestWkly 178. 

It must appear ‘“‘at least probable 
that the proposed parties are in some 
way necessary to a proper and com- 
plete determination of the action.” 
Lee v. Eure, 92 N. C. 288, 284. 

[a] ‘Conjecture as to _ life.—The 
facts which will entitle the court to 
suspend the trial to admit the bring- 
ing in of a new party, or which will 
entitle the adverse party to a sus- 
pension of the trial for that purpose, 
must disclose something more than 
a mere conjecture as to whether or 
mot the person sought to be brought 
in as a new party is living. Inter- 
national, etc., R. Co. v. Howell, (Civ. 
A.) 105 SW 560 [aff 101 Tex. 603, 
4111 SW 142). 


56. Sofield v. W. Becker’s Aniline, 
etc., Works, 192 App. Div. 410, 182 
NYS 691. 

57. Sofield v. W. Becker’s Aniline, 
etc., Works, supra. 

58. See supra § 240. 

59. Hines v. National Gum, etc, 


Co., 124 Misc. 511, 208 NYS 460. 

60. Greenhouse v. Rochester Taxi- 
cab Co., 218 App. Div. 224, 218 NYS 
167; Hines v. National Gum, etce., Co., 
124 Mise. 511, 208 NYS 460. 

61. Greenhouse v. Rochester Taxi- 
cab Co: 218 App. Div. 224, 227, 218 
NYS 167. 

“Where it appears that the admin- 
istration of litigated business may be 
promoted without too great a sacri- 
fice of plaintiff’s rights, parties will 
be brought in on defendant’s mo- 
tion.” Greenhouse v. Rochester Taxi- 
cab Co., supra; Travlos v. Commer- 
cial Union, 217 App. Div. 352, 217 
NYS 459. 

Discretion of court generally see 
infra § 256. 

62. 20driguez v. Porto Rico Motor 
Co., 7 Porto Rico Fed. 659. 


an action who claims any interest in 
the subject of controversy adverse 
to plaintiff, or “who is a necessary 
party defendant for the complete de- 
termination . - of a question in- 
volved,” an allegation in a supple- 
mental complaint for foreclosure of a 
mechanic’s lien that an assignee of 
the contractor claims an interest ad- 
verse to plaintiff is sufficient to bring 
him in as a necessary or proper par- 
ty defendant. Hilton Bridge Constr. 
Co. v. Gouverneur, etce., Co; 90 
Hun 584, 35 NYS 976. 

63. Rodriguez v. Porto Rico Mo- 
tor Co., 7 Porto Rico Fed. 659, 661. 

“The court, upon motion of the de- 
fendant, will in some cases bring in 
warrantors. . . . But this also will 
be done only where the answer takes 
the place of a complaint pro tanto 
and shows that the defendant has a 
right to bring in other parties in or- 
der that justice may be done in the 
whole transaction.” Rodriguez v. 
Porto Rico Motor Co., supra. 

64 Sabol v. Frost, 217 App. Div. 
254, 217 NYS 757. 

65. Jackson v. Bickelhaupt, 128 
Mise. 610, 219 NYS 601. 

66. See statutory provisions. 

Scire facias generally see Scire Fa- 
cias [385 Cyc. 1147]. 

67. Perkins y. Castleberry, 112 Ga. 
626, 37 SE 873. 

[a] Answer held insufficient.—An 
answer to such a petition which al- 
leges no reason why respondent is not 
a proper party, but merely sets up 
various reasons why judgment should 
not be rendered against him after he 
has been made a party, presents no 
reason why the petition for scire 
facias should not be granted.  Per- 
kins v. Castleberry, 112 Ga. 626, 37 
SE 873. 

Issues on scire facias generally see 
Scire Facias [35 Cyc 1158]. 

Williams v. Edison Electric I1- 
Co., 16 NYS 857. 

69. Consent of party to record see 
supra § 246. 

70. Gale v. Shillock, 4 Dak. 182, 
29 NW 661 faff 144 U. S. 509, 12 SCt 
674, 36 L. ed. 521]; Seaman v. Colon, 
130 Mise. 568, 224 NYS 338; New 
York Testing Laboratories v. Krain- 


to make one not a party to the suita 
defendant thereto, on plaintiff’s mo- 
tion, without notice to the defendants 
then in the case. Young v. Rollins, 90 
N: C. 134. : 

71. Jackson v. Bickelhaupt, 128 
Misc. 610, 219 NYS 601. 

[a]. Thus an order bringing in a 
new defendant on notice to the orig- 
inal defendant who fails to appeal 
therefrom is binding on the original 
defendant. Jackson v. Bickelhaupt, 
128 Misc. 610, 219 NYS 601. 

72. Consent of party brought in 
see supra § 247. 

Service of process or pleadings on 
new party see infra § 264. 


73. Seaman vy. Colon, 130 Misc. 568, 
224 NYS 338. ‘ 
74 Leonard v. Parker, 72 Pa. 236; 


Continental Jewelry Co. v. Dewey, 33 
Pa. Co. 544. 

[a] Thus, where a _ suit was 
brought against three defendants, 
“the court being satisfied’ that the 
name of a fourth defendant was 
omitted by mistake, it properly al- 
lowed plaintiff to add the fourth 
without notice to him. Leonard v. 
Parker, 72 Pa. 236. 


75. Toll v. Cobbey, 22 Colo. A. 244, 
124 PB 357. 
[a] Rule applied.—In a suit to en- 


force the liability of a stockholder 
in an insolvent bank, a nonresident 
stockholder was not entitled to no- 
tice of an application to make her a 
party. Toll v. Cobbey, 22 Colo.. A. 
244, 124 P 357. 

76. Bannister v. McIntire, 112 Io- 
wa 600, 84 NW 707; Jackson v. ‘Bick- 
elhaupt, 128 Misc. 610, 219 NYS 601. 

{a} In negligence actions, where 
an accident may have happened by 
reason of one or two separate acts 
of negligence, and where defendants 
are charged with liability as several 
rather than joint tort-feasors, no or- 
der bringing in a third party defend- 
ant should be granted excepting upon 
notice to him. Jackson v. Bickel- 
haupt, 128 Misc. 610, 219 NYS 601. 

77. Jackson v. Bickelhaupt, supra. 

78. Cross references: 

As to time of adding new parties see 

supra § 245. 


—— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 255-256] 


aa. Power of Court in General. 


ter of the action.*? 


order effective.’? : 


[§ 256] bb. Discretion of Court in General. 
general rule it is within the sound judicial disere- 


tion of the trial court to decide, 


Jurisdiction of courts generally see 

Courts §§ 13-177. 

Power of referee to add parties see 

References [34 Cyc 819]. 

79. See statutory provisions. 

80. Wait v. Pierce, 191 Wis. 202, 
ae NW 475, 210 NW 822, 48 ALR 
76. 

81. Newman v. Marvin, 12 Hun 
(N.’Y.) 236; Mordecai v. Canty, 86 
S. C. 470, 68 SE 1049. 

[a] In Washington the court has 
inherent power to require additional 
parties to be brought in, and it is al- 
so expressly conferred by Ballinger 
Codes & St. Annot. § 4840 (Pierce 
Code § 269). In re Clerf, 55 Wash. 
465, 104 P 622. 

Inherent power to bring in neces- 
“in {aaa of own motion see infra 


82. Fidelity F. Ins. Co. v. Wind- 
ham, 134 S. C. 373, 133 SE 35; Morde- 
cai v. Canty, 86 S. C. 470, 68 SE 1049. 

83. Hough: v.. Porter, 51 Or. 318, 
95 P 732, 98 P 1083, 102 P 728. 

84 U. S—Sauter v. Philadelphia 
(2d) 121. 

22 Ala. 


Mc- 


First Nat. Bank, 8 F. 
Ala.—Gayle v. Bancroft, 
316. 
Colo.—Colorado Mfg. Co. v. 
Donald, 15 Colo. 516, 25 P 712. 


Conn.—McEvoy, Ine. v. Iannantuo- 
ni, 104 Conn. 372, 132 A 895. 

Ga.—Coombs v. Low, R. M. Charlt. 

Ida.—Idaho Trust Co. v. Eastman, 
43 Ida. 142, 249 P 890. 

Ind.—Stewart v. Ludwick, 29 Ind. 

Kan.—Citizens’ Ins. Co. v. Etchen, 
111 Kan. 545, 207 P 782. 

Mo.—State v.. Bandall, 220 Mo. A. 

Nebr.—Cahn v. Lipson, 39 Nebr. 
776, 58 NW 280. 

N. H.—Lawson v. Kimball, 

. Y¥.—Gittleman v. Feltman, 191 

N. Y. 205, 88 NE 969; Mooney v. New 
York El. R. Co. 163 N. Y. 242, 57 NE 
cab Co., 218 App. Div. 224, 218 NYS 
167; Sabol v. Frost, 217 App. Div. 
254, 217 NYS 757; Sullivan v. Crowe, 
v. Bickelhaupt, 128 Misc. 610, 219 
NYS 601; Irwin v. New York Tel Co., 
121 Misc. 642, 202 NYS 81. 
163 N. C. 43, 79 SE 262; Belding v. 
Archer, 131 N. C. 287, 42 SE 800; 
State v. Candler, 118 N. C. 888, 24 SH 
370, 18 SE 328; Hancock v. Wooten, 
107 N. C. 9, 12 SE 199, 11 LRA 466; 
Green v. Deberry, 24 N. C. 344. 
462, 5 OhNP 501. 

Okl.—Board v. State, 117 Okl. 10, 
242 P 522. 
Co., 48 R. I. 485, 1389 A 308. 

S- \G.—__Hellams "vi Prior, 64_S2 °C. 
543, 43 SE 25, 64S. C. 296, 42 SE 106. 

Ss: 
451, 152 NW 694, AnnCas1916C 589. 
Tex.—Barton v. Farmers’ State 
Bank, (Commn. A.) 276 SW 177 [rev 


395. 
230. 
1222, 299 SW 155. 
68 N. 
H. 549, 38 A 380. 
N 
496; Greenhouse v. Rochester Taxi- 
72 App. Div. 5, 76 NYS 98; Jackson 
N. C.—Spruill v. Plymouth. Bank, 
709; Shober v. Wheeler, 113 N. C. 
Oh.—Smith v. Hayward, 5 OhS&CP 
R. I.—Mockel v. Pawtucket Gas 
D.—Noziska v. Aten, 35 S. D. 
(Civ. A.) 2683 SW 1093]; Griffin v. 


The power of the 
trial court to order additional, proper and necessary 
parties to be brought into the action is sometimes 
expressly conferred by the statutes,’® under some 
of which the court is given plenary powers as to 
calling in new parties.8° But, independently of stat- 
ute, this power is inherently vested in the court,‘? 
as an incident to its jurisdiction of the subject mat- 
Power given the trial court by 
statute, to order all interested in the litigation to 
be made parties, carries with it power to make such 


PARTIES 
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and circumstances of the case, as to whether or not 
it will permit a new party, plaintiff or defendant, 
to be brought into the action;** and in the absence 
of abuse thereof its exercise of this discretion will 
not be disturbed on appeal.*® 
within the discretion of the court as to whether a 
new party shall be brought in, as being a proper, 
but not a necessary, party to the action;*® as hav- 
ing or claiming an interest in the controversy;*" as 
being necessary to the complete determination of 
the controversy ;°° 


Thus it is generally 


or as being liable over to the 


party who applies or moves for his being brought 


eee. 


Asa 


under the facts 


Standard Acc. Ins. Co. v. Arnold, (Civ. 
A.) 1 SW (2d) 434; Andrews v. Rice, 
(Civ. A.) 198 SW 666. 

Wash.—Townsend vy. Three Lakes 
Lumber Co., 67 Wash. 654, 122 P 29. 

Wis.—Wait v. Pierce, 191 Wis. 202, 
209 NW 475, 210 NW 822, 48 ALR 
276; Maxcy v. Peavey, 177 Wis. 140, 
187 NW 1020; Fisher v. Milwaukee 
Electric R., etc., Co., 173 Wis. 57, 180 
NW 269; Bakula v. Schwab, 167 Wis. 
546, 168 NW 378; Brovan v. Kyle, 
166 Wis. 347, 165 NW 382; Ertel v. 
Milwaukee Electric R., ete., Co., 164 
Wis. 380, 160 NW 263; Kresge v. 
Maryland Casualty Co., 154 Wis. 627, 
143 NW 668. 

Wyo.—Burnett v. Taylor, 36 Wyo. 
12, 252 P 790. 

Eng.—Wilson, Sons & Co., Ltd. v. 
Balearres Brook SS. Co., Ltd., [1893] 
L Gy Be 42 2euO el. cn ab. 

B. C.—Farquharson v, Canadian 
Paes RCO. ol ean ooone Oo) Onley 
445, [1922] 3 WestWkly 537. 

Man.—Winnipeg Trustee Co. v. 
Manitoba Bridge, etc., Works., Ltd., 
31 Man. 398, 70 DomLR 178, [1922], 
1 WestWkly 178; Daniels v. Dickson, 
17 Man. 35, 6 WestLR 165. 

Que.—Pelissier v. Leveille, 8 Que. 
Pr. 409. 

[a] Discretion not absolute.—A 
statutory provision that in an action 
on any contract or specialty the court 
may order other parties to the con- 
tract or specialty to be made defend- 
ants implies a judicial and not an ab- 


solute discretion. National Exch. 
Bank v. Galvin, 20 R. I. 159, 37 A 811. 
[b] Applications of rule.—(1) 


After trial of an action to try the 
rights of property between a claim- 
ant and an execution plaintiff has 
been commenced, the allowance of an 
amendment to the title of the cause 
by adding the name of another de- 
fendant to correspond with the exe- 
cution is a matter of discretion with 
the court. Gayle v. Bancroft, 22 Ala. 
316. (2) Under statutes as to adding 
parties and allowing amendment and 
supplemental pleadings, the court in 
its discretion may, on motion to 
amend the complaint to make one a 
party, discovered since commence- 
ment of action to be in possession of 
property sued for, allow an amended 
and supplemental complaint for that 
purpose. Taylor v. Strauss, 91 S. C. 
559) 75 SE 175. 

[ec] Refusal not error.—In an ac- 
tion against a bank and an individual 
to establish plaintiff’s title to cor- 
porate stock, alleged to have been 
fraudulently lodged by the individu- 
al defendant with the bank as secu- 
rity for a loan, to refuse to permit 
plaintiff to file an amended complaint 
making a second bank a party de- 
fendant is not error where the evi- 
dent purpose of the amendment was 
to defeat jurisdiction of the federal 
court and accomplish indirectly what 
had been refused through denial of 
plaintiff’s motion to dismiss. Sauter 
v. Philadelphia First Nat. Bank, 8 F. 
(2d) 121. 

[d] Refusal held error.—Where 
the original and each amended peti- 


Berry, (Tex. Giv. A.) 6 SW (2d) 183;4 tion named the same party defend- 


In exercising this discretion the court may 
be liberal in its construction of the rules or provi- 
sions which authorize amendments bringing in par- 


ant, and sought to hold him liahle 
for the same shipment alleged to have 
been sold to him on the same date, 
terms, and conditions, and for the 
same amount, a refusal to allow the 
amendments, which sought to bring 
in the real parties in interest when 
the sale was made as parties plain- 
tiff, was error. Turner v. Noble, 21t 
Mo. A. 656, 249 SW 103. 

85. Joyner v. Champion Fiber Co., 
178 N. C. 634, 101 SE 373. And see 
cases supra note 84. 

Review of discretion of trial court 
generally see Appeal and Error §§ 
2753-2829, 

86. Stewart v. Ludwick, 29 Ind. 
230; Smith v. Hayward, 5 OhS&CP 
462, 5 OhNP 501; Figueroa v. Figuer- 
oa, 23 Porto Rico 405; Reed v. Coffey, 
(Tex. Civ. A.) 40 SW 1027. 

[a] It is not an abuse of discre-. 
tion: (1) To eliminate such a party. 
Reed v. Coffey, (Tex. Civ. A.) 40 SW 
1027. (2) To refuse to add a defend- 
ant who is not a necessary party, on 
defendant’s petition to implead such 
party, filed shortly before trial and 
more than a year after the filing of 
plaintiff's petition. Andrews v. Rice, 
(Tex. Civ.) Ay 198 SW 666: 

87. Cahn vy. Lipson, 39 Nebr. 776, 
58 NW 280; Townsend v. Three 
Heege Lumber Co., 67 Wash. 654, 122 


As being proper or necessary party 


to be brought in see supra § 231. 
88. Bloom v. Home Ins. Agency, 
91 Ark. 367, 121 SW 293; Pope v. 


Manhattan R. Co., 79 App. Div. 583, 
80 NYS 316; American Surety Co. v. 
Ses eee Va. 1, 127 SE 178. 
sS being proper or necessary party 
Bebe brought in see supra §§ 232, 
oO 


89. Hailfinger v. Meyer, 215 App. 

Div. 35, 212 NYS 746; Irwin v. New 
York Tel. Co., 121 Misc. 642, 202 NYS 
81; Sexton Rice, etc., Co. v. Sexton, 
48 Tex. Civ. A. 190, 106 SW 728. 
_ [a]_ Illustration.—Where the orig- 
inal defendant claims that in con- 
tracting with plaintiff he acted as 
agent for, a third party, which is 
bound to reimburse him for liability 
assumed, it is within the court’s dis- 
cretion to order such third party to 
be impleaded as defendant. Federal 
Lighterage Co. v. Italia-America 
Shipping Corp., 125 Misc. 181, 210 
NYS 458. 

_(b] It is not an abuse of discre- 
tion to refuse to allow a defendant 
to bring in a new party for its bene- 
fit where the case had been progress- 
ing for several years and the parties 
had announced that they were ready 
for trial, and the person sought to 
be made a new party had been a par- 
ty, and the cause of action had been 
dismissed against him without excep- 
tion to the order, and where defend- 
ant, if entitled to-relief against such 
person, could maintain a _ separate 
suit. Sexton Rice, ete., Co. v. Sexton, 
48 Tex. Civ. A. 190, 106 SW 728. 

As being proper or necessary party 
poate brought in see supra §§ 240, 

Bringing in by cross complaint see 
infra § 270. 
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ties,°° and it has been said that ordinarily an appli- 
cation to bring in additional parties defendant is 
eranted as a matter of course,®! especially where 
other parties to the action cannot be injured there- 
by.°? Such discretion, however, should be exercised 
not only in behalf of those who are already parties 
to the proceeding, but also for the protection of 
the rights of those who are absent from the record ;°3 
and in determining whether a new party shall be 
brought in the court should take into considera- 
tion the probability of prejudice or delay being 
caused by its order to other parties already before 
the court,°* or whether the character of the claim 
or defense will be substantially changed by the 
amendment;®> and where after a demurrer has been 
sustained because of the failure of a complaint to 
state a cause of action, plaintiff moves to amend his 
complaint and to add a new defendant, the ruling 
as to the admission of the new defendant is depend- 
ent upon the decision as to the right to amend as to 
the cause of action.°® The court should refuse to 
permit new parties to be brought in by a defendant 
whose interests do not require such action,®’ or 
where, in case of a motion made before trial, it 


appears probable that the court will decline juris-. 


diction.?® 
[§ 257] cc. Power of Court To Act of Own Mo- 
tion.°® Under provisions requiring persons neces- 


90. Turner v. Die NTOn eA [b] 
656, 249 SW 103. 


Liberal construction of such pro- 


Noble, 


PARTIES 


A defendant cannot complain’ 
of the action of the court in bringing 
in two additional parties defendant 


[§§ 256-258 


sary to the complete determination of the contro- 
versy to be made parties, even though no objection 
for defect of parties has been made,” where it clear- 
ly appears that a determination of the controversy 
cannot be had without the presence of others not 
parties, who are interested in the subject matter, 
the court may of its own motion order them to be 
brought in and made parties,? and stay proceedings 
until such additional parties are made parties to 
the suit. And under some provisions, it is held 
to be the duty of the court, of its own motion, to 
order such other persons to ‘he brought in.® But it 
is error for the court of its own motion and over 
objection to bring into a suit one who is neither a 
necessary nor a proper party.® 

Effect of other provisions. The cqurt’s inherent 
power to order such persons to be br ought in is not 
curtailed by a statute permitting ac ditional par- 
ties to be brought in upon motion,’ or by: a statute 
relating to complaints in intervention.® 

[§ 258] dd. Necessity for, or Effect of, Objection.® 
The fact that objection to a nonjoinder of parties 
is waived by reason of a failure to make such ob- 
jection in the proper time and manner?® does not. 
deprive the court of its power or duty to direct par- 
ties to be brought in where their presence is neces- 
sary to a full determination of the controversy,*+ 
or where the judgment to be entered must necessarily 
succeeded to his interest. 


v. Gleason, 53 Cal. 38. (2) Under a 
statute providing that, “when a com- 


Robinson 


visions generally see supra § 228. 


91. Hennenlotter v. Norwich Uni- 
on) 2. ins, Soc, 124 Mise, 626, 207 
NYS 588 


92. Hennenlotter v. Norwich Un- 
ion F. Ins. Soc., supra. 

93. Frank v. Union Cent. L. Ins. 
Co., 130 Fed. 224; State v. Bandall, 
220 Mo. A. 1222, 299 SW 155, 158 [cit 
Cyc]. 

94. Idaho Trust Co. v. Eastman, 
43 Ida. 142, 249 P 890; Standard Acc. 
has Coy We. CMSaolGl Uvere Ciba’ wy al 
SW (2d) 434; Coleman vy. Garvin, 
(Tex. Civ. A.) 158 SW 185; Miller v. 
Smith, 119 Wash. 163, 205 P 386. 

[a] Illustrations.—(1) When ques- 
tion arises as to whether companies 
to which money borrowed from bank 
was in turn loaned were proper par- 
ties to cross action by sole maker of 
note to bank against codebtor in 
bank’s action against such maker, 
the trial court, in its sound discretion, 
may admit or refuse to admit them 
as then appears just, having in view 
the probability, vel non, of prejudice 
to other parties already before court. 
Barton v. Farmers’ State Bank, (Tex. 
Commn. A.) 276 SW 177 [rev (Cine 
AL) 2630 SW LO9STh (Cj eke assnot er- 
ror to permit an amendment. of a 
complaint to bring in new parties de- 
fendant, where there is no claim of 
prejudice or surprise or request for a 
continuance and no change in the is- 
sue. Miller v. Smith, 119 Wash. 163, 
205) P 386. 

Prejudice and delay as limitation 
of right to bring in new party see su- 
pra § 228. 

95. Troup v. Tomberlin, 34 Ga, A. 
130 SE 541; Brenner v. Luth, 28 
Kan. 581; State v. Candler, 118 N. C. 
888, 24 SE 709; Miller v. Smith, 119 
Wash. 163, 205 P 386; Townsend v. 
Three Lakes Lumber Co., 67 Wash. 
654; 122) P 29: 

[a] Tllustration.—No abuse of 
discretion is shown in permitting a 
married woman, suing in her own 
name for personal injuries, to amend 
by adding the name of her husband 
in the progress of the trial where no 
material change is made in the cause 
of action or in the defense. Davis v. 
Seattle, 37 Wash. 223, 79 P 784. 


where the nature of the claim is not 
cpenec Brenner y. Luth, 28 Kan. 
581. 

Change of cause of action or de- 
fense as limitation generally see su- 


pra’ § 244. 
96. Boen v. Evans, 72 Minn. 169, 75 
NW 116. 


97. Bakula_ v. 
546, 168 NW 378. 

98. skiness, County» Drust-sConerve 
Melville, 127 Mise. 374, 216 NYS 278. 

99. Duty to act of own motion see 
infra § 259. 

1. See supra § 232. 

2. See infra § 258. 

8. .Cal.—Walsh v. Decoto, 49 Cal. 
DNo sii alee 12 AS. BOO) |ioay Oye: 

Ky. ~_Dority Vv. Rogers, 223 Ky. 238, 
3 SW (2d) 636. 

Minn.—Webster v. Beckman, 162 
Minn. 132, 202 NW 482. 

Nebr.—Brown v. Brown, 71 Nebr. 
200, 98 NW 718, 115 AmSR 568, 8 Ann 
Cas oe 

N. Y.—Amsterdam First Nat. Bank 
v. Shuler, 153 N. Y. 163, 47 NE 262, 
60 AmSR’ 601; Pond v. Harwood, 139 
INDY ssl aliee s NE 768. 

Okl.—Board vy. State, 117 Okl. 10, 
242 P 522; Atkeson v.. Sovereign 
Camp Win On Wie OOK Loaiai2 1G) EE 
467, 32 ALR 1108; Simpson v. Hillis, 
a OK). 561, 120° P 572,) AnnCas1913C 

Ue 

Porto Rico.—Figueroa v. Figueroa, 
23 Porto Rico 405. 

S. C.—Young v. Garlington, 31 S. C. 
290, 3 SE 960. 

sg. D.—Sando v. Roberts County, 36 
S. D. 556, 156 NW 64 


Schwab, 167 Wis. 


Tex.—Gann Vv. Phillips, (Civ, AY) 
268 SW 1060. 

Wash.—State v. Plummer, 130 
Wash. 135, 226 P 273 

Wis.—McDougald v. New _ Rich- 
mond Roller Mills Co., 125 Wis. 121, 
103 NW 244. . 

Que.—Pelissier v. Leveille, 8 Que. 
Pr. 409. 

Sask.—Lamb v. Lasby, 6 Sask. L. 


192, 10 DomLR 624, 23 WestLR 548, 
3 WestWkly 1139. 

[a] Tllustrations.—(1) The court 
may on its own motion order that 
parties be brought in who are dis- 
closed by defendant’s answer to have 


inifir 


plete determination of the contro- 
versy cannot be had without the pres- 
ence of other parties, the court must 
cause them to be brought in,” the 
court may properly, of its own mo- 
tion, direct to be madexa party one 
who, as shown by the master’s re- 
port, may have an interest in the 
controversy. Young v. Garlington, 31 
Sr Cy -2:9.05 22.9.9 = 9 AS GOs (3) The 
court of its own motion may ‘cause 
to be brought in as a party plaintiff, 
in her individual capacity, the wife 
of an insane person, suing defendant 
county as guardian to recover the 
proceeds of crops from homestead 
lands of herself and husband, unlaw- 
fully paid to and received by the 
county treasurer to pay for the hus- 
band’s treatment in. the state hos- 
pital. Sando v. Roberts County, 36 
S. D. 556, 156 NW. 64. 

4. Amsterdam First Nat. Bank vy. 
Shuler, 153 N. Y. 163, 47 NE 262, 60 
AmSR 601; Gann v. Phillips, (Tex. 
Ghing AX) 268 SW 1060. 

aa oe court in this respect see 

oO 

5. See infra § 259. 

6. Russell v. Cripple Creek State 
Bank, 71 Colo. 238, 206 P 160. 

7. Webster v. Beckman, 162 Minn. 
132, 202 NW 482; Brown v. Brown, 71 
Nebr. 200, 98 NW 718, 115 AmSR 568, 
8 AnnCas 632. 

8. Webster v. Beckman, 162 Minn. 
132, Fe NW 482. 

In ervention generally see supra 
185-226. “! y ye 

9. Objections to defect of parties 
generally see infra § 333 et seq. 

10. See infra §§ 381, 405. 

LL. Ark. —Arkadelphia Lumber Co. 
v. Mann, 78 Ark. 414, 94 SW 46. 

Cal.—O’Connor v. Irvine, 74 Cal. 
435.0116" 2 236. Robinson v. Gleason, 
Hom Calemeasi: Grain v. Aldrich, 38 Cal. 
514, 99 AmD 423. 

330 Ill. 


Til.—Gaumer 
511, 162 NH 1387. 

Nev.—Robinson v. Kind, 23 Nev. 
3o0s apes 29.7 
N. Y.—Steinbach v. Prudential Ins. 
Co., 172 N. Y. 471, 65 NE 281; Peo. 
v. McClellan,: 119 "App. Div. 416, 104 
NYS 447; Thompson v. New York 
Electric R. Co., 16 App. Div. 449, 45 


v. Snedeker, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 258-259] 


‘ 


\ 


affect their interests,!2 or where, in furtherance of 
justice, additional parties in interest should be 
But it is not the duty of the court 
to exercise such power upon the application of de- 
fendant where there has been such a waiver, unless 
it is necessary to do so to protect the rights of a 
Under a: provision 
‘that, before issue joined upon a plea of nonjoinder 
of a party as defendant, plaintiff may be allowed 
to amend by inserting names of any other persons 
as defendants, plaintiff may then be allowed to add 
the name of a person as defendant, although no plea 
of nonjoinder has been filed;1® and under a provi- 
sion that on a plea of nonjoinder the persons omit- 


brought in.t% 


person other than defendant.** 


ted may be made parties to the 


NYS 64; Elias v. Schweyer, 13 App. 
Div. 336, 48 NYS 55; Continental 
Trust Co. v. Nobel, 10 Misc. 325, 30 
NYS 994. 

Wis.—McDougald y. New  Rich- 
mond Roller Mills Co., 125 Wis. 121, 
103 NW 244. 

Lov ewearcer, County. HiscalveCLiy Ve 
Strother, 199 Ky. 824, 251 SW 1003; 


Thompson v. New York Electric R. 
Go., 16. App. Div. 449, 45 NYS 64. 

[a] For example, under a statu- 
tory provision, that, if the court can- 
not determine any controversy with- 
out prejudice to parties not before it, 
it must require such persons to be 
made parties, or must dismiss the ac- 
tion without prejudice, the court ought 
not to render a decision between the 
parties before it which would inju- 
riously affect the rights of others 
who are not before it, until such 
other persons are made parties to 
the action, even though the defect of 
parties was waived, so far as the de- 
fendants were concerned by failure to 
object thereto. Carter County Fiscal 
Ct. v. Strother, 199 Ky. 824, 251 SW 
1003. 

13. Thompson v. New York Plec- 
aad R. Co., 16 App. Div. 449, 45 NYS 


14. Osterhoudt v. Ulster County, 
98 N. Y. 239; Thompson vy. New York 
Electric R. Co., 16 App. Div. 449, 45 
NYS 64; Elias v. Schweyer, 13 App. 
Div. 336, 43 NYS 55; - Sheldon  _v. 
Wood, 15 N. Y. Super. 267 [aff 24 N. 
We GOW). 

{a] Thus, where no objection has 
been made by defendant to the non- 
joinder of a party having an interest 
in the result of the suit as plaintiff, 
the court is not bound to order such 
party to be brought in, unless the 
facts of the case show that his rights 
will be prejudiced by the determina- 
tion of the court in his absence. 
Sheldon v. Wood, 15 N. Y. Super. 267 
Patera. e607]; 

Duty to order necessary party 
brought in generally see infra § 259. 

Lm Goddardg.v.y) Pratt one Pick, 
(Mass.) 412. 

16. Pitkin v. Roby, 43 N. H. 138. 

Plea of nonjoinder generally see 
infra §§ 372, 373, 393, 394. 

17. Necessity for or effect of ob- 
jection see supra § 258. 

18. Ariz.—Costello v. Gleeson, 15 
Ariz. 280, 138 P 544; Henshaw v. 
Salt River Valley Canal Co., 6 Ariz. 
T5 eo4 PPT: 


“Vi oo wee v. Hendry,. 33 Ark. 
0. 

Nev.—Robinson v. Kind, 23 Nev. 
BOO a Eee Ot. 


N. Y.—Osterhoudt v. Ulster Coun- 
yin 9S INS. 239%) “Peo. ve MeClellan; 
119 App. Div. 416, 104 NYS 447 [rev 
54 Mise. 130, 105 NYS 844]; Denike 
v. Denike, 44 App. Div. 621, 60 NYS 
110 [aff 167 N. Y. 585 mem, 60 NE 
1110 mem]. 

Wash.—State  v. 130 
Washi 135, 226 P 273. 

W. Va.—Hoge v. Blair, 87 W. Va. 
515, 516, 105 SE 796. 

Wis.—Harley v. Harley, 140 Wis. 
282, 122 NW 761; McDougald v. New 
Richmond Roller Mills Co., 125 Wis. 


Plummer, 


PARTIES 


Brought In.!7 


action, plaintiff 


121, 103 NW 244. 

And see cases infra note 19. 

“When in the progress of a suit 
or other proceeding the court dis- 
covers the absence of necessary par- 
ties, it should stop, and before pro- 
ceeding to judgment or decree require 
the proper parties to be brought in ag 
plaintiffs or defendants.” Hoge v. 
Blair, supra. 

19. Ark.—Arkadelphia Lumber Co 
v. Mann, 78 Ark. 414, 94 SW 46; Choc. 
taw, etc., R. Co. v. McConnell, 74 Ark. 
54, 84 SW 1043. 

Cal.—Curtis v. Nye, (A.) 261 P 747 


Ida.—Hailey First Nat. Bank v. 
Bews, 3 Ida. 486, 31 P 816. 

Ind.—Jones vy. Vantress, 23 Ind. 
533. 

Iowa.—Fowler vy. Doyle, 16 Iowa 
534. 


Ky.—Carter County Fiscal Ct. v. 
Strother, 199 Ky. 824, 251 SW 1003; 
Carpenter v. Miles, 17 B. Mon. 598; 
Johnson v. Chandler, 15 B. Mon. 584. 

Mo.—Spurlock v. Burnett, 170 Mo. 
372, 70 SW 870; McLeod vy. Snyder, 
110 Mo. 298, 19 SW 494; Butler v. 
Lawson, 72 Mo, 227; Hayden v. Mar- 
maduke, 19 Mo. 403; State v. Ban- 
dall, 220 Mo. A. 1222, 299 SW 155, 158 
[eit Cye]. 

Nebr.—In re Pheenix Mut. L. Ins. 
Co., 87 Nebr. 626, 127 NW _ 1069; 
Brown v: Brown, 71 Nebr. 200, 98 
ay 718, 115 AmSR 568, 8 AnnCas 

Nev.—Rutherford y. Union Land, 
ete., Co., 47 Nev. 21, 213 Bayi 455 

NG: 


N. 
FEry,h LOSieNeN Ye alee 91 NE 591; Am- 
sterdam First Nat. Bank v. Shuler, 
153 N. Y.'163, 47°-NE 262, 60 AmSR 
601; Mahr vy. Norwich Union F. Ins. 
Soc., 127 N. Y. 452, 28 NE 391; Elias 
v. Schweyer, 13.App: Div. 336, 43 
NYS °55; Rogers vy. +-Patterson;, 87 
Hun 219, 33 NYS-1022;, Sturtevant 
v. Brewer, 17 N. Y. Super. 628; Davis 
v. New York, 9 N. Y. Super. 663 [aff 
10 N. Y. Super. 119 (rev on other 
grounds 14 N. Y. 506,.67 AmD 186)]. 

N. C.i—Temple' 'v.. Eades Hay Co., 
184 N. C. 239, 114 SE 162; Joyner v. 
Champion Fiber Coy LIiSeNE Cys, 
101 SHE 3734 Walker v. Miller, 139 
N. C. 448, 52 SH 125, 111 AmSR 805, 
1 LRANS 157,°4 AnnCas 601. : 

N. D.—Simon vy. Chicago, ete.,° R. 
Cou oyNe Dil 00sec 7 ANIW MeO LTO. 
{quot Cyc]. 

Okl.—Prentice v. Roff First Nat. 
Bank, 101 Okl. 232, 224 P°968;. Nix 
Ve wereen. ob (OK i247," S219 Ps2380i> 
Haynes v. City Nat. Bank, 30 Okl. 614, 
LSPA s2e 

Porto Rico.—Figueroa v. Figueroa, 
23 Porto Rico 405. 


SMOG ooeheva Hlltovt, 120. Suc) 
245,113 SE 72; Mordecai v. APE 86 
SiG! ee 68 SE 1049. 

36 


s. 
Sv: Tt 156 NW 64 

W. Va. ~—Manufacturers’ Light, etc., 
Con eva Wuemastersye ol We (Vae 1 112 
SE 201. , 

Wis.—Swenson v. Wells, 140 Wis. 
316, 122 NW 724; Harley v. Harley, 
140 Wis. 282, 122 NW 761; McDou- 
gald v. New Richmond Roller Mills 
Co., 125 Wis. 121, 1083 NW 244. 


Parker, 20 Wyo. 29, 121 P 531. 


‘McConnell, 
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may be allowed to amend by adding new plaintiffs 
or defendants, whenever his action would fail, or be 
liable to fail, without such new parties, in whatever 
form the objection might be liable ,to be made.*® 
[§ 259] ee. Duty To Order Necessary Party 
It is, under the provisions of various 
codes and practice acts, the duty of the court, even 
of its own motion,!® to order a third person to be 
brought,into the action, where it appears either from 
the pleadings or proof that a complete determination 
of the rights of all the parties cannot be made with- 
out making such person a party,*® and a refusal to 
grant the order constitutes error.*° 
it is not enough for the éourt to ‘direct that the nec- 
essary parties be brought in, but it should ‘refuse to 


In such a case 


Wyo.—vU. S. Fidelity, etc., Co. v. 

Man.—Winnipeg Trustee Co. Vv. 
Manitoba Bridge, etc., Works, Ltd., 
31 Man. 398, 70 DomLR 178, [1922] 
1 WestWkly 178; Benson v. McKone, 
29 Man. 283, 45 DomLR 83, [1919] 1 
WestWkly 349; Hamelin v. Newton, 
[1918] 1 WestWkly 107 [allowing 
app [1917] 3 WestWkly 933, and app 
allowed 28 Man. 458, 39 DomLR 706, 
[1918] 1 WestWkly 804]. 

N. S.—Roop v. Pickels, 50 N. S. 59, 
28 DomLR 800. 

Ont.—Atty.-Gen. v. Cadwell Sand, 
ete; Co.,.36 Ont. L. 585, 10 OntwN 
155, 31 DomLR, 257; Reuckwald v. 
Buren ys 82h ‘Ontyk, 133) 28 eDomilgky 

“When a fatal defect of parties ap- 
pears, it is the duty of the court 
to order the necessary parties to be 
brought in, either by an amendment 
of the petition, or by a supplemental 
petition and new summons.” State v. 
Bandall, 220 Mo. A. 1222, 1228, 299 
SW 155,153 eit Gyeil: 

[a] Illustrations.—(1) Where a 
debtor is under an apparent liability 
to two different parties for or on ac- 
count of the same debt or duty, and 
only one of them is before the court, 
the other should be summoned in. 
Fowler v. Doyle, 16 Iowa 534. (2) 
Where the ownership of a fund is in 
doubt, the question will not be de- 
termined until all parties interested 
are before the court. Matter of 
Marshall, 5 Dem. Surr. (N. Y.) 357. 

[b] Rule applied.—The fact. that 
a complaint alleges transactions 
which involve the rights of third 
persons, not parties, when the par- 
ties go to trial without objection, 
does not warrant the court in dis- 
missing the action of its own mo- 
tion, where this would probably re- 
sult’ in barring a new action, or would 
oppressively affect the litigants; but 
the court should order such, neces- 
sary parties to be brought in. Hen- 
shaw v. Salt River Valley Canal Co., 
GRA Zt Ny 4 eer ican 
ol oul] Heirs as parties.— (1) It is 
the duty of the - court, when it be- 
comes apparent that heirs are neces- 
sary parties to the final disposition 
of a case, to order them to be brought 
into court. Jones v. Vantress, 23 Ind. 
533;. Batchelor v, Macon, 67 N. Cond Gtr 
(2) Heirs as parties generally see 
Descent and Distribution §§ 123, 165, 
186-189, 198, 254, 314-317. 

20. Ark.—-Choctaw, CUC be COn ve 
74 Ark. 54, 34°Sw 1043. 

Ga.—Henson v. Federal Land Bank, 
162 Ga. 839, 134 SE 923. 

Ky.—Meek v. Davis, 189 Ky. 64, 224 
SW 659. 

N. Y.—McDonald v. au 120 
App. ae 367, 105 NYS 27 

N. C.—Temple Vv. Hades Hay Co., 
LSSON Ew 2 eORe Ta She doe: 

And see cases supra note 19. 

[a] TIllustrations.—(1) Under a 
statutory provision that, where a 
complete determination of a contro- 
versy cannot be had without the pres- 
ence of other parties, the court must 
direct them to be brought in, it is 
error to deny a motion to bring in as 
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proceed to a determination of the controversy until 
they are, in fact, brought in.?? 

[§ 260] (e) Terms and Conditions. In granting 
an order to bring in a new party the court is usually 
authorized to impose such terms as it may deem 
just,?? such as the imposition of costs.2* But such 
terms should be reasonable,?* and it is proper to 
allow plaintiff to amend without imposing terms, 
when defendant has delayed making an objection.?° 

[§ 261] (£) Order—aa. In General. An order al- 
lowing new parties to be brought in may be specific 
as to the course which is to be pursued to bring in 
the new parties;*° it may provide for the amend- 
ment of the summons and complaint,”" or the neces- 
sary supplemental pleadings to be filed;*® and may 
also direct the service of summons upon the new 
parties,?® and the service of the -amended com- 
plaint upon the parties already in®° and on the 
new party.*? 

General order. The order, however, may be of a 
general nature and simply allow the new parties 
to be brought in,?? and the necessary amendments 
to be made to the summons and complaint.*? Thus 
a specific order is not necessary to entitle plaintiff 
to bring in a new party defendant;** he may add 


such new defendant under a general leave to amend 


his complaint.*® So, also, a general leave to file an 
amended complaint naming new plaintiffs includes 
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‘ 


leave for such plaintiffs to join, without a specific 
order granting such leave,?® but a general privilege 
to file an amended complaint does not authorize an 
entire change of parties plaintiff.*7 

Nunc pro tunc. An order to allow new parties to 
be brought in may be made nune pro tune.*® 

Under consent. Where consent in writing is nec- 
essary to the addition of a party plaintiff,*? an or- 
der bringing in such a party should be to the effect 
that, on the production of his consent in writing, 
within a given time, he should be joined as coplain- 
tiff,*° and that the proceedings in the action should 
be stayed in the meantime.*+ ‘Where consent 1s given 
to be added as coplaintiff, an order directing him 
to be substituted as plaintiff for those now upon 
the record is in excess of the authority given, and 
therefore erroneous.*? a, 

Order to show cause. Under some statutes the 
court may make a rule, returnable at any time, with- 
in his diseretion,** ordering the new party to show 
cause why he should not be made a party,** and up- 
on the return of the rule the court may allow or 
refuse to allow him to be made a party.*® 

[§ 262] bb. Revocation. An order requiring the 
addition of a party may be vacated by the court at 
a subsequent term,*® as where it has been inad- 
vertently made;** and where it has directed the 
bringing in of a party who is neither a necessary 


a defendant one without whom the 
controversy cannot be determined 
with any practical results to plain- 
tiffs, where their motion was made 
after service of summons, complaint, 
and answer, but before the time for 
the amendment of the complaint had 
expired. McDonald v. McDonald, 120 
App. Div. 367, 105 NYS 277. (2) In 
an action to recover damages for the 
destruction of a building, where it 
was apparent from the pleadings that 
the real and only issue was the title 
to a tract of land, and that the real 
parties to the controversy were plain- 
tiff and his father, the court erred in 
refusing to file pleadings of defend- 
ant and the father, making the latter 
a party. Meek vy. Davis, 189 Ky. 64, 
224 SW 659. 

21. Amsterdam First Nat. Bank v. 
Shuler, 153 N. Y. 163, 47 NE 262, 60 
AmSR 601; Mahr v. Norwich Union 
Bains) Soc. 127 SNe. 452562389 NEP 
391; Osterhoudt v. Ulster County, 98 
Neo Yur 2095-, Peo. v.1MeClellan, 119 
App. Div. 416, 104 NYS 447 [rev 54 
Mise. 130, 105 NYS 844]; Hoodless 
v. Smith, 4 OntWN 190, 23 OntWR 
190, 7 DomLR 280. And see cases 
supra note 19. 

Power of court see supra § 257. 

22. Cal.—Acquital v. Crowell, 1 
Cale 191); } 

N. Y.—Bank of North America vy. 
Hornsey, 13 NYCivProc 158. 

. C.—Green v. Deberry, 24 N. C. 
34 


I.—Mockel v. Pew Oicker Gas Co., 
48 R. I. 485, 139 A 30 

Tex. —_New York a INnSi CO; MEV. 
Rohrbough, 2 Tex. A. Civ. Cas. § 216. 

Ont.—Broom v. Toronto Junction, 
3 OntWN 1158, 3 DomLR 699, 22 Ont 
WR 41. 

[a] As to application of statute of 
limitations.—(1) A: motion to add a 
party defendant may be _ refused, 
when there appears to be a substan- 
tial question as to the application of 
the statute of limitations, which 
might be affected by the order, un- 
less the applicant consents to a ‘term 
that the statute of limitations shall 
apply for the benefit of the added de- 
fendant up to the date of the order 
and not merely to the date of the 
writ against the original defendant. 
Broom v. Toronto Junction, 3 OntWN 
mans 22 OntWR 41, 3 DomLR 699, 


[aff 3 OntWN 1158, 21 OntWR 1001]. 
(2) Bringing in new parties as af- 
fecting limitation of actions general- 
ly see Limitations of Actions §§ 501-— 
503. (3) Bringing in persons against 
Bes Best ance have run see su- 
See Costs § 95. 

Jenks v. Vandolah, 29 Ill. A. 


Peo. v. ays 6 App. Div. 
202° 39 NYS 8 

[a] Thus, ee an action has 
been at issue for a year before de- 
fendant raises the objection that an- 
other person is a necessary party, it 
is proper to allow plaintiff to amend 
the complaint, and bring in such per- 
son as a party, without imposing 
terms. Peo. v. Brooklyn, 6 App. Div. 
202, 39 NYS 809. 

26. Walkinshaw v. Perzel, 30 N. 
Y. Super. 606, 32 HowPr 310. 

27. Walkinshaw v. Perzel, supra. 

Amendment to conform to order see 
infra § 263. 

28. De Leonis v. Hammel, 1 Cal. 
A. 390, 82 P 349. 

29. Walkinshaw v. Perzel, 30 N. 
Y. Super. 606, 32 HowPr 310. 

Service of process on new parties 
generally see infra § 264. 

30. Dattelbaum v. Tannenbaum, 
51 App. Div. 567, 64 NYS 824; Wal- 
kinshaw v. Perzel, 30 N. Y. Super. 
606, 32 HowPr 310. 

[a] A defendant who has an- 
swered the original complaint is 
entitled to an order providing for the 
service upon him of the amended 
complaint on bringing in a new party. 
Dattelbaum v. Tannenbaum, 51 App. 
Div. 567, 64 NYS 824. 


81. See infra § 264. 
32. Walkinshaw v. Perzel, 30 N. 
Y. Super. 606, 32 HowPr 310; Arthur 


v. Allen, 22 S. C. 4382; Canadian Gas 
ee etc., Ltd. v. Crosby, 44 N. S. 
19 


[a] An order that an additional 
person be made a defendant gives the 
right to amend the summons accord- 
ingly. Arthur v. Allen, 22 S, C. 432. 

33. Walkinshaw v. Perzel, 30 N. Y. 
Super. 606, 32 HowPr 310. 

Amendment to conform to order see 


infra § 263. 

84. (Moll, ive Cobbey:., 22IMCology A. 
244, 124 P 357. And see cases infra 
note 385. 


35. Louvall v. Gridley, 70 Cal. 507, 
11°P C717; We A Marston-Co, ‘vy: Ko- 
ehritz, “80. Gal. “AI"352°" 255° P- 959% 


Toll. Cobbey, 22 Colo. A. 244, 124 

36. Lee v. Casey, 269 Ill. 604, 109 
NE 1062. 

37. Salt Lake EEN v. Golding, 
2 Utah 319. 

Change of parties geneenty see 
supra § 248. 

38. Sterling Engineering, etc., Co. 
v. Berg, 161 Wis. 280, 152 NW 851. 

[a] An order of consolidation as 
to parties may be corrected by adding 
additional parties by an order nunc 


pro tune. Sterling Engineering, etc., 

eet v. Berg, 161 Wis. 280, 152 NW 
39. See supra § 247. 

aes Wootton v. Joel, 36 T. L. R. 
41. Wootton v. Joel, supra. 


Stay of proceedings generally see 
Actions §§ 416-442. 

42. Canadian Gas Power, etc., Ltd. 
v. Crosby, 44 N. S. 192. 

43. McMillan v. Spencer, 162 Ga. 
659, 134 SH 921. 

Discretion of court generally see 
supra § 256 

44. McMillan v. Spencer, 162 Ga. 
659, 1384 SE 921. 

45. McMillan v. Spencer, supra. 

[a] Judgment held proper.—A 
judgment making a new party de- 
fendant on an order requiring him to 
show cause in less than twenty days 
from issuance of rule why he should 
not be made a party is not error. Mc- 
Millan v. Spencer, 162 Ga. 659, 134 
SE 921. 

46. Peeples v. Mims, 64 S. C. 226, 
42 SE 155 

47, Frost v. Idaho Irr. Co:, 19 vida. 
3%2, 114: P 38: 

[a] Tllustration.—Where in an ac- 
tion to adjudicate priorities of ap- 
propriation of water, there were many 
plaintiffs and defendants and much 
time had been consumed and large 
expense incurred in taking the tes- 
timony and after the close of the 
evidence, and while the decree was 
in preparation, the court made an or- 
der requiring new parties defendant 
to be brought in, and such defend- 
ants filed an answer and cross com- 
plaint, the court had power to sustain 
a motion to Vacate the order bringing 


” For later cases, developments and changes in the law see cumulative Annotations, same title, page and note num ber. 


§§ 262-264] 


nor proper party to the action, it must be vacated.*§ 
Where the order has been granted ex parte, it may 
for good cause shown be revoked by an associate 
of the judge making the order.*® An order making 
a person a party, if he fails to show cause by a 
named date why he should not be made a party, 
is abrogated by a subsequent order of that date 
extending the time to answer such order.°? 

[§ 263] (g) Amendment To Conform to Order.*! 
An order granting leave to bring in a new party 
must be strictly complied with as to the amendments 
to be made,®? and a mere entry of the order without 
any amendment of the pleadings is not effective to 
make him a party.°® As a general rule a person 
cannot be brought in as a new party until he is con- 
nected with the action by amendment of the sum- 
mons** or complaint,°® or by the filing of supple- 
mental pleadings,®* in strict compliance with the 
terms of the order. Such an amendment as to addi- 
tional defendants should be made by inserting their 
names in the title’? or body of the complaint,°® 
and by adding an averment of the facts on which 
relief is sought against them,°® as well as against the 
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original defendant.®® A failure, however, to make 
a formal amendment may be rendered harmless by 
the actual appearance of the party added and his 
joinder in the proceedings.®? 

Amendment as incident. Although an applicant 
does not specifically request leave to amend his 
pleadings so as to bring in a new party, such leave 
may be granted as incidental to his request to bring 
in such party.®? 

When a summons is amended by making a new 
party, it has been held that the better practice is 
that the amendment should be inserted in the orig- 
inal summons,®* but that there is a substantial 
amendment where an additional summons incorpo- 
rating the amendment is issued.®* 

[§ 264] (h) Service of Process or Pleadings.*® 
Under some statutes an order making a new party 
defendant and requiring him to appear and plead 
is not sufficient to give the court jurisdiction of the 
person or property of such defendant;°® but the 
person so added must be served with a new or ad- 
ditional summons®’ after the amended complaint is 
filed,°® and the proceedings are not binding on such 


in such defendants and strike the an- 
swer and complaint, where of the 
opinion that the bringing in of such 
parties would require a retrial and 
put plaintiffs and defendants to the 
expense of going over the ground al- 
ready covered in the evidence, and 
that the order had been made inad- 
vertently. Frost v. Idaho Irr. Co., 19 
daa: 3¢2; 114 P38. 

48. Ostego Sanitary Milk Prod- 


ucts Co. v. Allegan Cir. Judge, 234 
Mich. 277, 207 NW 890. 
49. Bannister v. McIntire, 112 


Iowa 600, 84 NW 707. 

{a] Mlustration.—Where ‘a rail- 
road, without a hearing, is made a de- 
fendant on an ex parte order, the or- 
der may, at a subsequent term, after 
the record has been signed, be re- 
voked by an associate of the judge 
making the order, the application to 
revoke being nothing more than a re- 
quest to dismiss the case against the 
railroad. Bannister v. McIntire, 112 
Iowa 600, 84 NW 707. 

50F aS! Fidelity, ete., Co. 
Tucker, 165 Ga. 283, 140 SE 866. 

51. Dismissal for failure to amend 
to bring in new plaintiff see Dismissal 
and Nonsuit §§ 90, 102. 

Service of amended pleadings see 
infra § 264. 

52. Lazarus v. Metropolitan R. 
Co., 14 App. Div. 438, 438 NYS 873; 
Blakeley v. Frazier, 20 S. C. 144; Ho- 
nan v. Anderson, 7 Que. Pr. 288. 

[a] Tllustration.—Where an order 
adding a new party plaintiff directs 
that he shall serve an amended or 
supplemental complaint, setting forth 
his interest, which defendants are 
given leave to answer, if no supple- 
mental complaint is served as pro- 
vided by the order, a recovery will 


not be allowed for his interest. Laza- 
rus v. Metropolitan R. Co., 14 App. 
Div. 438, 48 NYS 8738. 

53. Lehrer v. Walcoff, 47 Misc? 
112, 93 NYS 540. 

54. Walkinshaw v. Perzel, 30 N. 
Y. Super. 606, 32 HowPr 310; Blake- 
ly v. Frazier, 20 S. C. 144. 

55. Ill.—Tompkins v. Diamond, 
1405 0112"-Al $0. 

Ind.—Vance v. Schroyer, 77 Ind. 
501. 

Ky.—Fidelity Trust, ete., Co. v. 


Ryan, 109 Ky. 240, 58 SW 610, 22 
KyL 734. 
Minn.—Penfield _v. Wheeler, 27 
Minn. 358, 7 NW 364. 
N. Y.—Lazarus v. Metropolitan El. 
R. Co., 14 App. Div. 438, 43 NYS 873; 


Lehrer ‘v. Walcoff, 47 Misc. 112, 93 } 


NYS 540. 

Okl.—Fehlman.v. Kinnear, 85 Okl. 
2325205 P1091. 

Porto Rico. —Gutierrez v. Gutierrez, 


29 Porto Rico 27, 
ie C.—Blakely v. Frazier, 20 S. C. 


Fey Tllustration.—Where a_ dis- 
trict court action is not being prose- 
cuted in the name of the real party in 
interest, and the court permits an 
additional party to be joined as plain- 
tiff, it is essential that the petition 
be amended to set forth the facts up- 
on which plaintiff relies to entitle the 
new plaintiff to recover against de- 
fendants. Fehlman v. Kinnear, 85 
Okl. 282, 205 P 1091. 

56. Lazarus v. Metropolitan El. R. 
Co., 14 App. Div. 438, 43 NYS 873. 

57. Vance v. Schroyer, 77 Ind. 501; 
Mas he 4 v. Gutierrez, 29 Porto Rico 


58. Fidelity Trust, ete., Co. v. 
Stee a Ky. 240, 58 SW 610, 22 
KyL 7 

[a] F xissnament held sufficient.— 


In an action by a married woman, an 
amended petition, the body of which 
named the husband as a coplaintiff, 
made him a party to the proceeding, 
although his name was not inserted 
in the caption. Fidelity Trust, etc., 
Co. v. Ryan, 109 Ky. 240, 58 SW 610, 
22 KyL 734. 

59. Vance v. Schroyer, 77 Ind. 501. 
But see Rex v. Royal Bank, 3 Alta. 
L. 480, 17 WestLR 508 (where addi- 
tional defendant is brought in on ap- 
plication of original defendant and 
on request of added defendant, plain- 
tiff should not be compelled to amend 
his writ and statement of claim, but 
added defendant should be directed to 
file a defense showing his interests). 

60. Terrell First State Bank v. 
Rice, (Tex. Civ. A.) 251 SW 284. 

[a] A person cannot be properly 
joined as party defendant by a sup- 
plemental petition not joining or 
seeking relief against the original 
defendant nor replying to any plead- 
ing of his. Terrell First State Bank 
v. Rice, (Tex. Civ. A.) 251 SW 284. 

61. Noonan v. Caledonia Gold Min. 
Col l2 UNAS 39st SCligllLy 30) Te Ned: 
1061; Lehrer v. Walcoff, 47 Misc. 112, 
93 NYS 540. 

62. Walkinshaw v. Perzel, 30 N. 
Y. Super. 606, 32 HowPr 310. 

[a] Included in request.—Where 
a party asks leave of court to bring 
in new parties, he necessarily in- 
cludes in that request a further re- 
quest for leave to make such amend- 
ments and take such steps as shall 
be requisite to bring into court such 
new parties. Walkinshaw v. Perzel, 
30 N. Y. Super. 606, 32 HowPr 310. 

63. Arthur v. Allen, 22 S. C. 432. 

64 Arthur v. Allen, supra. 

65. Process generally see Process 
[82 Cye 412]. 


Service of amended pleadings gen- 
erally see Pleading [31 Cyc 594]. 

66. Tom Boy Gold Mines Co. v. 
Green, 11 Colo. A. 447, 53 P 845; 
pees v.\Donahew, 3 Okl. 396, 41 P 


[a] Not within jurisdiction.—An 
order making a person not within the 
jurisdiction of the court a party to 
a suit, and ordering him to plead 
forthwith, is not binding on him. 
Tom Boy Gold Mines Co. v. Green, 
11 Colo. A. 447, 53 P 845. 

Order of court generally see supra 


§ 261. 
67. Ark.—Hastings v. U. S. Fidel- 
ee ete; Co,, Ak6) Ark, 3220, i2aisw 


Mo.—Kepley v. Park Cir., etc., Co. se 
(A.) 200 SW 750. 
Okl.—Moore v. Donahew, 3 Okl. 396, 
41579. 
4 Coldw. 


Tenn.—Jones y. Cloud, 
6. 
Wis.—Mandelker v. Goldsmith, 177 


Wis. 245, 188 NW 74. 


_[a] Bule appiied.—Where plain- 
tiff obtains judgment against a de- 
fendant, the maker of a note in the 
civil court, and on appeal to the cir- 
cuit court seeks to have such defend- 
ant’s wife, who also signed the note, 
made a defendant, he should under 
St. (1921) § 2795 have summons is- 
sued with a description of the judg- 
ment or statement showing the 
amount due and that it remains un- 
satisfied. Mandelker v. Goldsmith, 
177 Wis. 245, 188 NW 74. 

[b] Where a general demurrer is 
sustained, plaintiff upon filing an 
amended complaint may join other 
parties as defendants and issue a new 
summons. Hastings v. U. S. Fidelity, 
ete.,.Co., 116, Ark. 220, 172) SW \1016. 

[ec] In Illinois it has been held 
that upon a plea in abatement for 
nonjoinder of a codefendant, plain- 
tiff should issue a scire facias against 
the codefendant, unless he voluntari- 
iy sippeats: Smith VolHarris, Sb 2eri 


{[d] In Pennsylvania, a _ person 
omitted by mistake should be brought 
in by an alias summons or by rule 
to appear and plead. Leonard v. 
Parker, 72 Pa. 236; Continental Jew- 
elry Co. v. Dewey, 33 Pa. Co. 544. 

Process generally see Process [32 
Cye 412]. 

68. Jones v. Porter, 23 Ind. 66. 

[a] Service before amendment in- 
valid.—Where a complaint is filed and 
process is issued and served, and aft- 
erward process is issued against a 
person who is not named in the rec- 
ord, and plaintiff subsequently 
amends his complaint making such 
person a party, the writ should be 
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defendant unless this is done,®® or unless he volunta- 
rily appears.‘° A new party cannot be added by 
simply serving upon him the complaint without serv- 
ice of process ;72 but, under some statutes, the 
amended complaint should be served with the sum- 
mons,‘? or the summons should be accompanied by 
a copy of the order of the court sustaining the 
motion to bring in necessary parties.‘* Under other 
statutes, however, it is only necessary to serve a 
new party defendant with a copy of the order of the 
court requiring him to show cause why he should 
not be made a party;7* it is not necessary that for- 
mal process be issued and served on him,*® nor is it 
necessary to serve him with a copy of the proceed- 
ings in the case prior to the time he is made a 
party.“ 

Amended or supplemental summons and complaint. 
Under some statutes the proper method of bringing 
in an additional party is by issuing, with leave of 
court,‘7 an amended or supplemental summons,‘® 
and by serving such summons and the amended or 
supplemental complaint on the party to be brought 
in,’® and not merely by serving an amended and 
supplemental complaint.°° But where plaintiff as- 
serts no claim against. a new defendant, brought in 


by the original defendant, he is not required to serve” 


an amended or supplemental complaint showing his 
right to recover from the new defendant,*! and the 
court’s order should only require service of the 
order and complaint on such defendant with leave 
to file a further complaint.*? 

On original party. Although the court’s order 


quashed as to such person, where he 
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defendant’s application, a supplemen- 
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may direct the service of the amended complaint 
upon the original parties,®* this is not necessary 
where the amended complaint is substantially identi- 
cal with the original complaint and presents no new 
cause of action as against the original defendant.** 
So, also, the mere fact that the court orders ad- 
ditional parties brought in does not of itself work 
an amendment of the pleadings so as to require new 
service of the pleadings in the case.*® 

[§ 265] (i) Operation and Effect**’—aa. In Gen- 
eral. Under some statutes an amendment or sup- 
plemental pleading adding new parties relates back 
to the bringing of the action 387 and there is no 
new suit where a new party plaintiff is introduced 
by an amended original complaint which substantial- 
ly repeats the allegations of the original complaint.*® 
But an amendment changing the parties plaintiff 
amounts to a voluntary dismissal or discontinuance 
of the original suit by plaintiff,®® and ts in effect the 
bringing of a new suit;°° but any irregularity in 
this regard is waived by defendant’s voluntarily 
appearing and pleading the general issue.9t Where 
additional parties defendant are illegally brought in- 
to the case, over objection, all subsequent proceed- 
ings therein become nugatory.°®? 

16 266] bb. As to Original Plaintiff. Where 
plaintiff invokes the aid of the court as to a non- 
joinder of parties and accepts the amendment bring- 
ing in such parties as suggested by the court, he is 
in the same position as he would have been with the 
writ originally brought as amended.?? 

Pleading. As a general rule, where a new party 


v. Wichita Falls First Nat. 


appears specially and makes a motion 
tor that effect. Jones v. Porter, 23 
Ind. 66. 

,°69. Tom Boy Gold Mines Co. v. 
Green, 11 Colo. A. 447, 53 P 845; 
Jones v. Cloud, 4 Coldw. (Tenn.) 236. 

Nonjoinder of defendant as ground 
for abatement generally see Abate- 
ment and Revival §§ 201, : 

..%70. Tom Boy Gold Mines Co. v. 
Green, 11 Colo. A.. 447, 53.P 845; 
Smith v. Harris, 12 [ll. 462. 

71. Peo. v. Detroit Mortg. Corp., 
22:8 Mich.. 91, 199 NW. 677. 

72. Gutierrez v. Gutierrez, 29 
Porto Rico 27. 

[a] In New Hampshire where an 
amendment is allowed making a third 
person a party defendant, he can be 
summoned by a duly attested copy 
of the writ, amendment, and order of 
notice. Owen v. Weston, 63 N. H. 599, 
4 A 801, 56 AmR 547. 

73. Gutierrez v. Gutierrez, 29 Por- 
to Rico 27. 

74, Wheeler v. Horne, 136 Ga. 486, 
71 SE 901; Berryman v. Haden, 112 
Ga. 752, 38 SE 53. 


75. Berryman vy. Haden, supra. 
76. Wheeler v. Horne, 136 Ga. 486, 
71 SE 901; Berryman v. Haden, 112 


Ga. 752, 38 SE 53 


77. See supra § 250. 

78. Baum v. Stockell, 168 App. 
Div. 286, 153 NYS 1004; Robinson 
v. Thomas, 131 App. ‘Div. 894, 115 
NYS 921; Walkenshaw v. Perzel, 28 
N. Y. Supér. 648. 

79. Fisher v. Bullock, 204 App. 
Div. 523, 198 NYS 538 [app dism 237 


N. Y. 542 mem, 143 NE 735 mem]; 
Robinson v. Thomas, 131 App. Div. 
894, 115 NYS 921; Robinson v. Thom- 
as, 123 App. Div. 411, 107 NYS 1110; 
Farley v. Manhattan R. Co., 117 App. 
Div. .248, 102 NYS 330; New York 
Testing Laboratories v. Krainin, 124 
Misc. 667, 208 NYS 801. 

{a] Thus, under New York Code 
Civ. Proc. § 453, which provides that 
where the court directs a new de- 
fendant to be brought in, not on such 


tal summons must be issued, directed 
to him in the same form as the orig- 
inal, except that in the body it must 
require defendant to answer. the 
original or the amended complaint 
and the supplemental complaint, or 
either of them, as the case requires; 
where prior to the bringing in of an 
additional defendant the complaint 
had been amended, an order for the 
publication of summons. directing 
service of the amended and supple- 
mental Summons and of the amended 
complaint on such defendant was 
proper. Meeks v. Meeks, 87 App. Div. 
99, 84 NYS 67. 

[b] To make a joint wrongdoer a 
party defendant to a pending action, 
it is necessary to serve on both the 
existing defendant and ‘such joint 
wrongdoer a copy of the summons 
and complaint so amended as to con- 
tain the proper and necessary allega- 
tions charging both with the com- 
mission of the tort in question, with 
leave to them to answer or demur. 
Romanoski v. Union R. Co., 30 Misc. 
830, 61 NYS 1097 [rev on other 


grounds 31 Misc. 762 mem, 64 NYS 
1147 mem]. oni 
80. Fisher v. Bullock, 204 App. 


Div. 523, 198 NYS 538 [app dism 237 
N. Y. 542 mem, 1438 NE 735 mem]. 


81. Eastern Optical Co. v. General 
Optical *Co., 219°-App. Div: 294, 219 
NYS 692; MHailfinger v. Meyer, 215 
App. Div. 35, 212 NYS 746. 

82. Eastern Optical Co. v. Gen- 
eral Optical Co., 219 App. Div. 294, 
219 NYS 692. 

83. See supra § 261. 

84. Stoudenmeier v. Wichita Falls 


First Nat. Bank, (Tex. ‘Civ. A.) 246 
SW 761. 

[a] Rule applied in suit on a note, 
where defendants were served with 
the original petition, which declared 
that the payee had indorsed the note 
to plaintiff, and the amended peti- 
tion was substantially identical ex- 
cept that it prayed for judgment 
against the indorser.  Stoudenmeier 


Bank, 
(Tex. Civ. A.) 246 SW 761. 
85. Fairview Inv. os Ns Lamber- 
son, 25 Ida. 72, 136 P 606 
oo By cross complaint see infra § 
By liars party procedure see infra 
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87. Hayes v. Sanders, 16 Ala. A. 
608, 80 S 682. 

88. Eversberg v. Miller, (Tex. Civ. 
A.) 56 SW 223. 

89. White v. Bills, 21 Ala. A. 572, 
110, S156. 

Voluntary termination of suit gen- 
erally see Dismissal and Nonsuit §§ 


5-72. 

90. RNs v. Bills, 21 Ala. A. 572, 
110 S 15 Hastings v. U. S. Fidelity, 
etc., Gon 116 Ark. 220, 172 SW 1016. 

91. White v. Bills, 21 Ala. A. 572, 


110 S 156. 
Waiver of defects as to parties 
generally see infra 58 346-349, 382-— 


386, 405-408, 443-448 

92. Troup v. Tomberlin, 384 Ga. A. 
623, 130 SE 541 (new and distinct 
parties). 

93. Lowell v. Wood, 96 Vt. 218, 
118 A 887. 

{a] Thus, where under a statute 


providing that a fault in the com- 
plaint, if pointed out, may be correct- 
ed by direction of the court, the evi- 
dence discloses a nonjoinder of par- 
ties having a legal interest in the sub- 
ject matter of the suit, and the fault 
is pointed out, and is corrected un- 
der the direction of the court, plain- 
tiff, having invoked the aid of the 
court and accepted the amendment 
suggested by it, is in the same posi- 
tion as he would havesbeen with the 
writ originally brought as amended. 
ae v. Wood, 96 Vt. 218, 118 A 
[b] Demurrer.—Where an amended 
complaint joining new parties shows 
that the original parties cannot have 
cause of action and are strangers to 
the new parties joined a demurrer as 
to them will be sustained. Russell vy. 
Nelson, 317 Mo. 148, 295 SW 118. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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is brought in, plaintiff should have leave, if he so 
desires, to amend or modify his pleadings,®* such as 
to assert a different cause of action against a new 
party interpleaded by the original defendant.®® The 
eranting of such leave, however, is largely within 
the diseretion of the court,®® and it has been held 
that, where the merits of the cause have not been 
changed by the introduction of a new party defend- 
ant, plaintiff is not entitled to an opportunity to 
plead or reply to his claim.®’ Where, after a plea 
in abatement for nonjoinder of defendants,°®* plain- 
tiff amends his writ and declaration, and summons 
in the persons named in the plea, but afterward dis- 
continues against them, he is not thereby prevented 
from denying the fact set forth in the plea of abate- 
ment that such persons were jointly lable with de- 
fendant.°® 

[§ 267] ce. As to Original Defendant. Where 
new parties are brought in, defendant should have 
liberty, if he so desires, to amend and modify his 
pleadings.t He is entitled to an opportunity to 
plead to an amended complaint, making a third per- 
son a party defendant,? and to demand such relief 
against either plaintiff or the added defendant as 
he may be entitled to.2 Where defendant moves to 
bring in another defendant, as being liable over to 
him, he should state his claim against the proposed 
new defendant in his answer.* But where an amend- 
ment bringing in a new party plaintiff is in effect 
a new suit, defendant need not answer until he has 
notice thereof.° Where additional parties defend- 
ant are illegally brought in, the original defendant 
has a right to have his defenses tried independently 
of, and unaffected by, the rights of such parties,°® 
and the fact that such parties are, in the final judg- 
ment, discharged does not prevent defendant from 
insisting on such right. 


94. Dabney v. Preston, 25 Gratt. [a] 
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Rule applied.—Where, 
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[§ 268] dd. As to New Party.’ A person who is 
brought in as a new party under an order of court, 
by appearing and taking part in the proceedings, 
acquires the standing of a party to the action,® and 
although his pleading discloses such an interest in 
the subject matter as would have entitled him to 
become a party on application, the fact that such 
application was not made is immaterial.1° He may’ 
move to vacate the order making him a party,*? or 
he may take such steps as if he had originally been a 
party to the action.1? But a party who has been 
brought in as a defendant, who has been duly served, 
or who has entered his voluntary appearance, can- 
not move to dismiss the action as to himself on the 
ground of want of jurisdiction where it is regularly 
pending and he is a necessary party thereto.'? 

Person interested. Where a person having or 
claiming an interest in the subject matter is brought 
in as a party defendant,'* he has a substantial right 
to be heard on all matters which materially affect his 
interest.1> He may defend on the merits as if he 
were an original party defendant,'® unrestricted by 
any of the prior proceedings,'? and may have the 
entire case reopened in so far as his rights are in- 
volved.'S But where he claims title through the 
original defendant, and is made a party defendant 
after issue joined between the original parties, he 
eannot demur to the complaint.t® It has been held 
that he is not entitled, in the absence of an express 
request or ordér of the court, to a repetition of the 
evidence already given,*° and that, a decision, as 
to him, cannot be based upon evidence in the case in 
which he took no part.?? 

Person liable. Where a third person is brought 
in as a party defendant on the motion of defend- 
ant as being liable for the claim,?? he is not enti- 
tled to plead to the complaint,?* especially where he 


in re-) the order is served personally and 


(66 Va.) 838. 

Amendment bringing in new par- 
ties generally see supra §§ 249-263. 

95. Wahl v. Ramsey, (Tex. Clv. 
A.) 218 SW 559. 

96. Aldridge v. Greensboro F. Ins. 
Co., 194 N. C. 683, 140 SE 706. 

[a] Rule applied.—An order per- 
mitting plaintiff to reply at the time 
anew party plaintiff is added, eleven 
months after the answer was filed to 
the camplaint, is a proper exercise 
of the court’s discretion, and does 
not violate a statute requiring plead- 
ings to be filed before the clerk of the 
court. Aldridge v. Greensboro F. Ins. 
Co.. 194 N. C. 683, 140 SE 706. 
pelt Wellman v. Dismukes, 42 Mo. 

up 

[a] Rule applied.—Where, on a 
trial, the assignee of defendant is 
added as a party to the record, if the 
issues are not thereby altered, and 
no new evidence is offered, and plain- 
tiff has no new defense to make 
against the new party, it is not error 
to render judgment in favor of the 
new party without giving plaintiff an 
opportunity to plead or reply to his 


ead. Wellman v. Dismukes, 42 Mo. 

98. See Abatement and Revival §§ 
201, 202. 

99. Wilson v. Nevers, 20 Pick. 
(Mass.) 20. 

1. Dabney v. Preston, 25 Gratt. 
(66 Va.) 838. 


2. Dattelbaum v. Tannenbaum, 51 
App. Div. 567, 64 NYS 824. 

3. Dattelbaum v. Tannenbaum, su- 

4, Hailfinger v. Meyer, 215 App. 
i iq 88. 212 NYS 746. 


5. Eversberg v. Miller, (Tex. Civ. 
A) 56LSW 223% 
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sponse to the allegation of the an- 
swer that certain persons other than 
plaintiff are interested in his demand, 
such persons make themselves plain- 
tiffs in an amended original petition, 
substantially repeating the allega- 
tions of the original petition, and al- 
leging that they jointly own the mon- 
ey demanded, and that the original 
plaintiff had acted as their agent in 
the transaction out of which the de- 
mand arose and in bringing the suit, 
and they join in the prayer for re- 
lief, there is not a new suit, so as to 
excuse defendant from answering un- 
til notice. Eversberg v. Miller, (Tex. 
Civ. A.) 56 SW 223. 

6. Troup v. Tomberlin, 34 Ga. A. 
623, 130 SE 541. 

7. Troup v. Tomberlin, supra. 

8. .Under third-party procedure 
see infra § 291. 

9. Tom Boy Gold Mines Co. v. 
Green, 11 Colo. A. 447, 53 -P 845; 
Moore v. McAfee, 151 Ga. 270, 106 SE 

74. | 

fa] Illustration.—Where a_ writ- 
ten motion by plaintiff that a certain 
person be made a defendant is treated 
as an amendment and allowed by the 
court and such person files his plead- 
ings disclaiming title and referring 
to himself as a party defendant, he 
is a party to the suit, although no 
rule to show cause why he should not 
be made a defendant is issued against 
him. Moore v. McAfee, 151 Ga. 270, 


106 SE 274. 
10. Tom Boy Gold Mines Co. v. 
201 


Green, 11 Colo. A. 447, 53 P 845. 
11. Wichert, Inc. v. Gallagher, 

NYS 186 [aff 206 App. Div. 756 mem, 

200 NYS 957 mem]. 


[a] Thus, where a third party is 
made defendant without notice, but 


the party appears generally, so that 
jurisdiction is obtained, he may move 
to vacate the order under a statute 
authorizing the court to drop parties 
misjoined at any stage of the pro- 
ceeding. Wichert, Inc. v. Gallagher, 
201 NYS 186 [aft 206 App. Div. 756 
mem, 200 NYS 957 mem]. 

Vacation of order generally see su- 
pra § 262. 

12. Dion v. Dion, 37 Que. Super. 
84; Friesen v. Sawatzky, (Sask.) 
[1926] 1 WestWkly 484. 

[a] Motion to dismiss counter- 
claims and defenses, made by one 
brought in as defendant, must be de- 
nied. Stokes y. Ottoman American 
Dev. Co., 1832 Misc. 125, 228 NYS 728. 

13. Redlon v. Fish-Keck Comet 
Kan Al 473; 54 2 285: 

Dismissal for objections as to par- 
ties generally see Dismissal and Non- 
suit §§ 99-108. 

14. See supra § 231. 

15. Stokely v. Connor, 80 Fla. 89, 
85 S 678. 

16. Cooper v. Henry, 31 S. D. 369, 
141 NW 90. 

17. Cooper v. Henry, supra. 

18. Henshaw v. Salt River Valley 
Canal Co., 6 Ariz. 151, 54 P 577. 

19. Simpson nie Hillis, 30 Okl. 561, 
120 P 572, AnnCas1913C 227. Com- 
pare Forbes v. Waller, 25 N. Y. 430, 
25 HowPr 166 [aff 17 dNie SY Super. 
475] (bound by acts and admissions 
of party to whose rights he suc- 


ceeds). 
20. Cabello v. Cabello, 37 Philip- 
pine 328. 
bytes Dion v. Dion, 37 Que. Super. 
22. See supra § 240. 
23. Van Gundy vy. Carrigan, 4 Ind. 


A. 333, 30 NE 933. 
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is not a necessary party and his rights could be 
fully protected by the original defendant,?* or where 
the order bringing him in provides for the serv- 
ice of the answer upon him and gives him time 
to plead thereto.?° 

Time to plead. A third person brought in as a 
new party defendant should, to the extent that he 
is permitted to plead, be allowed time to answer or 
plead,?* and ordinarily he is entitled to the time 
allotted to an original defendant in which to plead,?* 
although he is ordered to plead instanter.”* Under 
some statutes, however, the court may in its disere- 
tion allow a new party defendant more than the stat- 
utory time in which to plead to an amended com- 
plaint;?° and where he has represented another de- 
fendant in preparing a defense identical with his 
own, the court may limit the time in which he may 
plead.?° It has been held that if he is brought in 
as a codefendant after the declaration is filed he 
is not bound to plead until a declaration has been 
filed against him. 
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[§ 269] (3) By Cross Complaint**—(a) Persons 
Necessary To Complete Determination of Contro- 
versy.** The propriety or necessity of bringing in 
new parties by or on a cross complaint depends 
largely upon the facts of the particular case.** But 
it may be stated as a general rule that, in analogy 
to the equity. practice of bringing in new parties by 
cross bill,?° a petitioner in a cross action has the 
right to ‘make parties on the same grounds that 
original plaintiffs had;*° and new parties may be 
brought i in upon a cross complaint where their pres- 
ence is necessary to the full determination of the 
rights of the parties then before the court, touching 
the matter in litigation.*7 However, a statute pro- 
viding that a necessary party may be brought in 
on a counterclaim is not mandatory,*® and the court 
may, in the exercise of its discretion, eres pereas 
or refuse to permit him to be. brought in.*® But 
where necessity for bringing in such party appears 
either from the pleadings or proof, the court should 
permit defendant to file a cross complaint for the 


24. Van Gundy v. Carrigan, supra. 

25. Manufacturers’, etc., Bank v. 
Welch, 9 NYS 589. 

[a] MTlustration.—Where the com- 
plaint is in a simple action at law to 
recover from the original defendants 
the amount of a judgment which 
they had undertaken to pay in the 
event of affirmance by the court of 
appeals, and their defense is affirma- 
tive to the effect that property and 
credits of certain third persons in 
the hands of plaintiff are applicable 
to the payment of the judgment, and 
the order bringing in such third 
persons as parties is apparently made 
on the theory that they might be in- 
terested to deny the allegations of 
the answer and make common cause 
with plaintiff in resisting the appli- 
eation of property and credits be- 
longing to them to the payment or 
discharge of the liability of the orig- 
inal defendants, they are not entitled 
to answer to complaint. Manufac- 
Encore: etc., Bank v. Welch, 9 NYS 
589. ‘ 

26. Mull v. Easley Lumber Co., 
AZASs C455, 113 SE S56. 

27. ‘Smith v. Little, 53: DH. A. 157. 

{a] In Georgia Civ. Code (1910) 
§§ 5628, 5653, relating to the calling 
of causes on the appearance docket, 
the hearing of objections to the suffi- 
ciency of pleadings, and default, refer 
to the filing of defenses, etc., by de- 
fendants in original suits filed under 
§ 5551 et seq and § 5362 et seq, and 
do not apply to parties subsequently 
brought in by plaintiff by amendment 
and therefore such a new defendant 
may be allowed to file a meritorious 
plea at the trial of the case at a sub- 
sequent term. Frost v. Smith, 148 
Ga. 840, 98 SE 471. 

28. Smith v. Little, 53 Ill. A. 157. 

29. Butler v. Armour, 192 N. C. 
510, 135 SE 350. 

30. Holtzman v. Bennett, 48 Nev. 
284, 229 P 1097, 232 P 1082. 

81. Smith v. Little, 53 Ill. A. 157. 

32. Interpleader generally see In- 
terpleader 33 C. J. p 418. 

Propriety of cross complaint gener- 
ally see Pleading [31 Cyc 223 et seq]. 

33. Bringing in such persons gen- 
erally see supra §§ 232, By 

34. Keel v. Gribble-Carter Grain 
Oo. Chex. Civ.oA)) 9143 SW22359238. 
And see cases infra notes 37-41. 

“It is difficult, if not impossible, 
to discover any clearly defined rule 
for determining when third parties 
may be brought into a suit to answer 
the cross-complaint of a defendant. 
It seems that the courts have been 
disposed to regard the propriety of 
bringing in such new parties as 
largely dependent upon the facts 


of each particular case, and have 
been governed by what may ap- 
pear as essential to an equitable and 
orderly determination of the particu- 
lar controversy,,’, Keel v> Gribble- 
Carter Grain Co., supra. 

35. See Equity § 609. 

*36. J. W.. Ward Farming Co. v. 
Searcy, (Tex. Civ. A.) 257 SW 653. 

87. Ida.—Hailey First Nat. Bank 
ACA 2 Ida. (Hasb.) 1175, 31- P 

Ind.—Chicago, ete., R. Co. v. Dun- 
nahoo, 63 Ind. A. 237, 112 NE 552. 

Iowa.—Farmers’, ete. Bank  v. 
Wood, 143 Iowa 635, 118 NW 282, 120 
NW 625; Bunce v. Bunce, 59 Iowa 
533, 18 NW 705. 

Ky.—East Jellico Coal Co. v. Car- 
ter, 97 SW 768, 30 KyL 174. 

Minn.—Eimon Mercantile Co. 
Cassidy, 151 Minn. 470, 187 NW 520; 
Crosby v. Scott-Graff Lumber Co. eS 93 
Seer pp 101 NW 610. 

M.—Young v. Vail, 29 N. M. 324, 
22). 'p 912, 34 ALR 980. 

N. Y¥.—Deiches v. Western Dev. Co., 
157 App. Div. 674, 142°“NYS 932. 

Tex.—J. W. Ward Farming Co. v. 
Searcy, (Civ. A.) 257 SW 653. 

Utah.—Chalmers v. Trent, 11 Utah 
88, 39 P 488. 

Wis s.—Miley v. Heaney, 163 Wis. 
134, 157 NW 515. 

Ont.—Spearman v. Renfrew Moly- 
bdenum Mines, 17 OntWN 466 [dism 
app 15 OntWN 343]. 

[a] ITlustrations.—(1) Where the 
legal claims of parties to a suit and 
of a third party are so interrelated 
that a determination of the third par- 
ty’s claims is essential to settle the 
issues raised in thé suit, he is proper- 
ly made a party. Miley v. Heaney, 
163 Wis. 134, 157 NW 515. (2) Inan 
action to recover for a breach of con- 
tract to furnish materials to be used 
in the construction of a house by 
plaintiff on lands owned by his wife, 
defendant is entitled to set up asa 
counterclaim an unpaid balance of 
the contract price, and, if he estab- 
lishes his counterclaim, to enforce 
his lien therefor, and to that end to 
have the wife made a party. Cros- 
by v. Scott-Graff Lumber Co., 93 
Minn. 475, 101 NW 610. 3 

[b] A person jointly interested in 
an invention may be added as plain- 
tiff by counterclaim in a controversy 
as to the ownership of such inven- 
tion. Spearman v. Renfrew Moly- 
bdenum Mines, 17 OntWN 466 [dism 
app 15 OntWN 343]. 

[ce] In California (1) under Code 
Civ. Proc. § 442, the right to file a 
cross complaint is limited to cases 
in which defendant seeks affirmative 
relief against a party to the action, 


and under this statute alone defend- 
ant cannot, without an order of court, 
bring in a new party by cross com- 
plaint. Clark v. Kelley, 163 Cal. 207, 
124 P 846; Alpers v. Bliss, 145 Cal. 
565, 79 P 171., (2) But under § 389, 
requiring the court to order parties 
who are necessary to a complete de- 
termination of the controversy to be 
brought in, construed together with 
§ 442, the court may order such nec- 
essary parties to be brought in by 
cross complaint. Alpers v. Bliss, su- 
pra; Goodell v. Verdugo Cafion Wa- 
ter Co., 138 Cal. 308, 71 P 354; Stock- 
ton Sav., ete, Soc. v. Harrold, 127 
Cal. 612, 60 P "165; Lewis v. Fox, 122 
Cal. 244, 54 P 823; Winter v. Mc- 
Millan, 87 Cal. 256, 25 407, 22 Am 
SR 243: (3) Code Civ.* Proc. § 442, 
providing that when defendant seeks 
affirmative relief relating to the con- 
tract on which the action is brought, 
or affecting the property to which it 
relates, he may file a cross complaint, 
is primarily applicable to the person 
whom plaintiff had originally made 
defendant; and, before any other per- 
son can take advantage of the stat- 
ute, he must have been made a de- 
fendant, and his cross complaint must 
be such as will warrant the court to 
order him brought _in for the pur- 
pose of filing it. East Riverside Irr. 
wet v. Holcomb, 126 Cal. 315, 58 P 

[d] In Quebec, where a cross de- 
mand arises from the same cause as 
the principal demand, the cross plain- 
tiff may have the proceedings stayed 
for sufficient time to bring before the 
court a third person who was a party 
to the contract upon which the prin- 
cipal demand is based. Larue v. 
Gerth, 5 Que. Pr. 322. 

38. Burnett v. Taylor, 36 Wyo. 12, 
252 P 790. 

39. Dowdey 


v. Maxwell, 73 Colo. 
268, 215 P 146; 


Schmuhl v. Milwaukee 
Electric. Ra ete! Co.) 156. Wis! 585; 
146 NW 787; Burnett v. Taylor, 36 
Wyo. 12, 252 ’P 790. 

[a] Refusal held proper.—wW here, 
in an action by the indorsee against 
the makers of a note, the makers’ 
cross petition against the payee for 
fraud in securing the note failed to 
allege that defendant makers be- 
lieved or relied upon the payee’s 
fraudulent representations, the cross 
petition was fatally defective, so 
that there was no error in refusing 
the prayer of the cross petition to 
make payee and his wife parties. 
poweey v. Maxwell, 73 Colo. 268, 215 

Discretion of court as to bringing 
cr aac! parties generally see supra § 


Sie ee es Lh Se NT 
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purpose of bringing him in;*° and if the cross com- 
plaint states a cause of action which defendant can- 
not maintain against plaintiff alone, or one which 
cannot be determined without bringing in new par- 
ties, it cannot be maintained, unless such new par- 


ties are brought in.*? 


The parties who may be brought in under this 
practice must be persons whose presence is essential 
to the complete determination of the controversy 
between parties who are already before the court ;*? 
and, under some statutes, defendant is not entitled 
to bring in another party unless he alleges a coun- 
terclaim or ground for affirmative relief against 
plaintiff, and makes a showing that for a full de- 
termination thereof it is necessary that such other 
This practice does not au- 
thorize the bringing in of a third party on a eross 
complaint which alleges a cause of action against 
the party sought to be brought in, wholly distinet 
from the cause of action alléred in the complaint and 
with which plaintiff has no conne¢tion,** or which 


party be brought in.*% 


40. Hailey First Nat. Bank v. 
Bews, 3 Ida. 486, 31 P 816; Chicago, 
ete., R. Co. v. Dunnahoo, 63 Ind. A. 


237, 112 NE 552. 

[a] Tllustration.—A cross com- 
plaint against plaintiff and several 
additional parties, showing that cross 
complainant could not safely go to 
trical unless the additional parties 
were joined so as to protect him from 
payment to the wrong claimant, and 
that he would be compelled to liti- 
gate the claims in separate suits un- 
less he could join all in this suit, 
should be allowed, to avoid circuity 
of actions and prevent multiplicity of 
suits.. Chicago, etc., R. Co. v. Dun- 
nahoo, 63 Ind. A. 237, 112 NE 552. 

41. Arkadelphia Lumber Co. v. Mann, 

78 Ark. 414, 94 SW 46; Apelt v. Me- 
lin, 138 Minn. 269, 164 NW 979; Wil- 
cox v. Comstock, 37 Minn. 65, 33 NW 
42; Campbell v. Jones, 25 Minn. 155; 
Huggard v. Prudential L. Ins. Co., 
(Man.) [1923] 1 WestWkly 555 [app 
dism 34 Man. 138, [1924] 1 West 
Wkly 642]. 

{a] Mllustrations.—(1) Where de- 
fendant in replevin of lumber cut on 
a tract of land did not defend on the 
ground that he was the equitable own- 
er of the land and in possession with 
the right to cut timber, but asked 
affirmative relief for the _ specific 
performance of a contract to convey 
the land to him and for adjustment 
of payments made by plaintiff for the 
timber, it was incumbent on defend- 
ant to bring in the necessary parties 
to enable the court to grant the re- 
lief prayed for. Arkadelphia Lum- 
ber Co. v. Mann, 78 Ark. 414, 94 SW 
46. (2) A defendant cannot succeed 
on a counterclaim to recover on a lia- 
bility which is a joint liability of 
plaintiff and another, who has been 
made by plaintiff a codefendant in the 
action, without having added that 
other as a codefendant to its coun- 
terclaim. Huggard v. Prudential L. 
Ins. Co., [1923] 1 WestWkly 555 [app 
dism 34 Man. 138, [1924] 1 WestWkly 


642]. 

42. Cal.—Reed v. Wing, 168 Cal. 
706, 144 P 964; Alpers v. Bliss, 145 
Cal. 565, 79 P 171; Merchants’ Trust 
Co. v. Bentel), 10 Cal. A.w75;, 101, P 31; 
Syvertson v. Butler, 3 Cal. A. 345, 85 
P 164. 

Ind.—Conklin v. Bowman, 11 Ind. 
254; Heaton v. Lynch, 11 Ind. A. 408, 
38 NE 224, 

Ky.—East Jellico Coal Co. v. Carter, 
97 Sw 768, 30 KyL 174. 

Minn.—Clay County Land Co. v. 
Alcox, 88 Minn. 4, 92 NW 464. 

N. M.—Young v. Vail, 29 N. M. 324, 
222 P 912, 34 ALR 980. 

N. Y.—-Deiches v. Western Dev. 
Co., 157 App. Div. 674, 142 NYS 932. 

Tex,—Barton  v. Farmers’ State 
Bank, (Commns A.) 276 SW 177 [rev 
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has for its object the litigation of matters wholly 
between defendant and such new parties.** 
has been held that a person may be added as de- 
fendant in order that he may counterclaim, against 
plaintiff, a claim for damages growing out of the 


But it 


same transaction.?® 


Amendment. 


May Recover.*? 


(Civ. A.) 263 SW 1093]. ; 

Wis.—Miley v. Heaney, 163 Wis. 
1349 157 NW 3b1'5. 

{a] Illustration.—In an action in 
which plaintiff seeks cancellation of a 
title bond executed by herself and 
husband, and defendant seeks specific 
performance, an amended answer and 
cross petition alleging that the land 
was owned by plaintiff by inher- 
itance, that at the division of the 
estate it was conveyed to her and her 
husband jointly, and that her hus- 
band had died leaving heirs, and ask- 
ing that they be brought in that their 
title might be obtained, should be 
permitted and the heirs brought in. 
East Jellico Coal Co. v. Carter, 97 SW 
768, 30 KyL 174. 

{[b] Where plaintiff’s rights de- 
pend upon the enforcement of an il- 
legal contract, defendant may by 
cross complaint bring in a new par- 
ty who was a party to the contract 
and attack the validity of the con- 
tract and seek to have it annulled. 
Goodell v. Verdugo Canon Water Co., 
138 Cal. 308, 71 P 354. 

[c] Persons not necessary.—A de- 
fendant in an action at law on notes 
may not compel plaintiff to bring in- 
to the action the partners of a firm by 
reason of the fact that he seeks by a 
counterclaim the cancellation of a 
tripartite agreement, between plain- 
tiff and defendant and such partners, 
which does not affect the liability of 
the partners on the notes or over to 
defendant. Deiches v. Western Dev. 
Co., 157 App. Div. 676, 142 NYS 933. 
Eimon Mercantile Co. v. Cas- 
sidy, 151 Minn. 470, 187 NW 520. 

Johnson v. Risdon, (Cal. A.) 
265 P 505; Mattingly v. Eversole, 
(Ky.) 113 SW 447; Eimon Mercantile 
Co. v. Cassidy, 151 Minn. 470, 187 NW 
520; Clay County Land Co. v. Al- 
cox, 88 Minn. 4, 92 NW 464; Frey v. 
Ft. Worth, etc., R. Co., 86 Tex. 465, 
25 SW 609. 

[a] Thus, under a statute declar- 
ing that a cross petition shall not be 
allowed to a defendant except upon a 
cause of action which affects or is 
affected by the original cause of ac- 
tion, a cross petition setting up an 
independent cause of action against 
a person not a: party to the original 
suit is bad. Mattingly v. Eversole, 
(Ky.) 1138 SW 447. 

45. Hunter v. Ft. Wayne First 
Nat. Bank, 172 Ind. 62, 87 NE 734; 
Frear v. Bryan, 12 Ind. 343; Smith v. 
Hayward, 5 OhS&CP 462, 5 OhNP 
501; Bankers’ Nat. Bank v. Security 
Trust Co., 19 S. D. 418, 103 NW 654; 
HKarly-Foster Co. v. A. P. Moore’s 
wous, Ine:; (Tex. Civ, A.) 2338 (SW 


[a] Thus (1) where all parties 
necessary to a complete determina- 
tion of the questions involved are 


It has been held that a counter- 
claim cannot be amended, so as to bring in other 
necessary parties ;*? 
petition brings in a third person cannot, after such 
person has filed an answer, amend so as to deprive 
the person brought in of the opportunity to estab- 
lish the allegations of his answer and to-obtain the 
relief to which he is entitled.*® 

[§ 270] (b) Persons against Whom Defendant 


and that one who by cross 


Under some statutes,®° defendant 


may by a cross action bring in a party who he claims 
will be either wholly or partially liable over to him 
for the claim stated against him in the complaint, 
in the event that a judgment is rendered against 
him,°! as where he is sued for the recovery of mon- 


before the court, it is improper to ad- 
mit new defendants, against objec- 
tion, for the purpose of stating by way 
of cross petition a new case which 
could not be determined without the 
presence of still other parties who 
claim no interest in the subject mat- 


ter of the original action. Smith v. 
Hayward, 5 OhS&CP 462, 5 OhNP 
501. (2) The maker of a note, who is 


sued by an indorsee, and defends on 
the ground that the note was with- 


,out consideration, and that the trans- 


fer to plaintiff was merely colorable 
and without consideration, cannot 
compel the bringing in of the payee 
to answer a counterclaim and cross 
complaint seeking an accounting and 
other equitable affirmative relief. 
Bankers’ Nat. Bank v. Security Trust 
Cony lt) SSD. 418) 103s IN Wied 4a) 
There is no abuse of discretion in 
not allowing the buyer of a car of 
Sugar, sued by. the seller for nonpay- 
ment of the price, to implead by cross 
action the carrier for delay in trans- 
portation, it not being a necessary 
party, and the buyer having his rem- 
edy against it by independent action. 
Early-Foster Co. v. A. P. Moore’s 


Sons, Inc., (Tex. Civ. A.) 2838 SW 299. 

46. Montgomery v. Foy, [1895] 2 
Aya sys iaale 

47. Weld v. Johnson Mfg. Co., 86 
Wis. 552, 57 NW 374. 

48. Spears v.. Scott, 111 Ga. 745, 
ae 950 


Bringing in such persons gen- 
erally see supra §§ 240, p. Z 

50. See statutory provisions. 

51. Iowa.—Mahaska County State 
ie v. Christ, 82 Iowa 56, 47 NW 

Ky.—Harding v. 


Kentucky River 
esanced Co., 


205 Ky. 1, 265 SW 


N. Y.—Travlos v. Commercial Un- 
ion of ern gre 217 App. Div. 352, 217 
NYS 4 

Oh. at SO v. McKenzie, 
210, 18 Oh. Dec. (Reprint) 129 

Tex. —Coombs v. Jackson, (Civ. A.) 
238 SW 992; National Surety Co. v. 
Atascosa Ice, ete. Co., «(Civ AJyv222 
SW_597; Courchesne v. Santa Fé Fu- 
el Co., (Civ. A.) 155 SW 684. 

[a] Illustrations.—(1) Where a 
counterclaim alleges that the obliga- 
tion of notes sued on was assumed by 
third parties with the knowledge and 
consent of plaintiff, defendant’s mo- 
tion to bring in such third parties as 
defendants on the ground that they 
would be eventually liable to pay 
the notes may properly be granted. 
Williams v. Edward De V. Tompkins, 
Inc., 211 App. Div. 17, 206 NYS 6837. 
(2) Where one falsely represented 
himself to be the procuring cause of a 
contract and was paid a commission, 
such commission could be recovered 
where another person was the pro- 
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ey on the payment of which he will, by subroga- 
tion, have a cause of action against the person sought 
to be brought in for repayment of the money,’” or 
where, in case of a codbligor, he has paid the obliga- 
tion or more than his proportionate part thereof.°? 
But in order that a person may be brought in as 
such an additional defendant, there must exist a 
privity between him and plaintiff relating to the mat- 
ter in litigation,°* and the cross complaint must op- 
pose plaintiff’s right to recover,®® or interpose a de- 
fense thereto;°® and in order that an obligor may 
bring in a coobligor by cross action to obtain con- 
tribution from him he must allege payment of some 
part of the joint obligation,®* or that he has paid 
more than his part thereof.°* Under a statute which 
authorizes the bringing in of new parties, where de- 
fendant sets up a counterclaim raising questions 
between himself and plaintiff “along with” any 
other persons,®°® a person may be so brought in 
only where there exists a joint liability to defendant 
by plaintiff and the proposed additional defend- 
ant,°° and the counterclaim alleges a cause of action 
against plaintiff,°4 and raises questions between de- 
fendant and plaintiff along with such other defend- 


ant;°* and hence a person cannot be brought in as 


a party defendant to a counterclaim which alleges 
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against him;®* nor can defendant make a person, 
who is jointly interested with him in the claim, a 
codefendant to the cross action.®* 

[§ 271] (c) Operation and Effect. A new party 
brought in by a eross complaint, if he appears, be- 
comes a party to the whole action®® and is bound 
by the judgment as to all matters which are or might 
be litigated therein,®® including matters covered both 
by the complaint and the cross complaint.°* He may 
demur to the cross complaint,®* or answer the orig- 
inal complaint;®® but he cannot demur to the orig- 
inal complaint.*° 

Service. Under some statutes a cross complaint 
filed against plaintiff and codefendants cannot be 
disposed of until defendants who do not appear 
have been warned or summoned to answer the cross 
complaint ;*+ but it is not necessary to have service 
on plaintiff in the original action.7? | 

[§ 272] (4) By Notice or Vouching. ‘eS iihersenot 
necessary to bring in a person responsible over, 
as a party defendant, in order to have him bound 
by the facts that are adjudicated in the determina- 
tion of plaintiff’s claim,’* for if the facts in plain- 
tiff’s claim have any bearing upon the claim of de- 
fendant against the third person, the latter can be 
bound by their determination by being properly 


only an alternative or separate cause of action | notified or vouched in by defendant;** and it has 


curing cause, and, in an action by the 
latter to recover his commission, the 
principal could interplead the party 
who defrauded him and obtain as 
judgment over against him. Coombs 
eae ee ig (Tex, (Civ: “As) 238 Sw 


52. Resor v. McKenzie, 2 Disn. 210, 
13 Oh. Dec. (Reprint) 129; Barton 
v. Farmers’ State Bank, (Tex. Civ. 
A.) 263 SW 10938 frev on other 
grounds (Commun. A.) 276 SW 177]. 

Subrogation generally see Subroga- 
tion [sti Cyc sen: 

53." Barton” ‘v. Farmers’ State 
Bank, (Tex. Civ. A.) 263 SW 1093 [rev 
on other grounds (Commn. A.) 276 
SW 177]. 

54, — Barton! "ive Farmers’ State 

Bank, (Tex. Commn. A.) 276 SW 177 
[rev (Civ. A.) 263 SW 1093]. 
_ [a] Thus the maker of a note sued 
on cannot, over plaintiff’s objection, 
implead as cross defendant an un- 
disclosed principal, or coébligor on a 
collateral agreement, unless plaintiff 
has a cause of action against them 
to which the maker may be subro- 
gated. Barton v. Farmers’ State 
Bank, (Tex. Civ. A.) .268 SW 1093 
[rev on other grounds (Commn. A.) 
206 Swe 177 I. 

55. Enid Oil, etc., Co. v. Champlin, 
113 Okl. 170, 240 P 649. 

56. Enid Oil, etc., Co. v. Champlin, 
supra. 

57. Barton v. Farmers’ State Bank, 
(Tex. Civ: A.) 263 SW 1093 [rev on 
other grounds (Commn. A.) 276 SW 
arava 
Barton v. Farmers’ State Bank, 


[a] Rule, applied.—Where, in a 
cross action, the maker of a note as- 
serts that it was agreed that he 
should sign and that cross defendant 
should become jointly liable for pay- 
ment, his cross action is properly 
dismissed as being an effort on the 
part of the codbligor seeking contri- 
bution from another without having 
alleged payment of any part of the 
joint obligation, or without alleging 
‘that the defendant maker seeking 
contribution had paid more than his 
part. Barton v. Farmers’ State Bank, 
(Tex. Civ. A.) 2638 SW 1093 [rev on 
other grounds (Commn. A.) 276 SW 
TRUSS 

59. See codes and statutes. 

[a] In New York (1) the statute 


provides that “where a defendant 
sets up any counterclaim which 
raises questions between himself and 
the plaintiff along with any other 
persons, he shall set forth the names 
of all the persons who, if such coun- 
terclaim were to be enforced by 
cross-action, would be defendants to 
such cross-action.” Civ. Pract. Act § 
271. (2) This provision was ingraft- 
ed from the English Practice Act, 
“where in substantially the same 
form it appears as order 21, rules 11— 
14,” Williams. v. Edward De V. 
Tompkins, Inec., 208 App. Div. 574, 581, 
204 NYS 168. (3) It should be con- 
strued in conformity with the con- 
struction placed upon it by the Eng- 
lish courts. Williams v. Hdward De 
V. Tompkins, Ine., supra. 

[b] In Northwest Territories the 
practice of the supreme court per- 
mits a defendant to set up a counter- 
claim which raises questions between 
himself and plaintiff, along with oth- 
er persons, and to add such other 
persons as parties by counterclaim, 
the Pnglish practice respecting coun- 
terclaims contained in order XXI, 
rules 11-15, being in force in the Ter- 
ee Robertson v. White, 5 Terr. 

60. Williams v. Edward De V. 
Tompkins, Inec., 208 App. Div. 574, 
204 NYS 168; Zauderer v. Market St. 
Long Beach "Realty ‘Corp., 128 Misc. 
3864, 218 NYS 669. 


61. Kelvin Engineering Co 
Peotty 212 App. Div. 4138, 208 NYS 
[a] TIllustration.—In an _ action 


against a sheriff for negligence in 
levying under an attachment, defend- 
ant’s counterclaim, alleging that a 
bank and another, not parties to the 
action, were liable to the sheriff be- 
cause of removing the attached bonds 
from the state to defeat the attach- 
ment, does not show any cause of 
action against plaintiff, and does not 
entitle defendant to bring in the 
bank as party. Kelvin Engineering 
Co. v. Knott, 212 App. Div. 413, 208 
NYS 729. 

62. Williams v. Edward De V. 
Tompkins, Inc., 208 App. Div. 574, 204 
NYS 168; Youngman v. New York 
ooeum. Co., 120 Mise. 687, 199 NYS 

0. 

{a] Tllustration.—In an action for 
services performed in manufacturing 


garments which had been stolen, de- 
fendant cannot compel an insurance 
company, with whom it had a burgla- 
ry policy covering these goods, to re- 
main a party defendant where de- 
fendant’s claim under the insurance 
policy is against the insurance com- 
pany alone. Youngman v. New York 
Indemn. Co., 120 Misc. 687, 199 NYS 


420. 
63. Williams vy. EdwWard De V. 
Tompkins, Inc., 208 App. Div. 574, 


204 NYS 168; Zauderer vy. Market St. 
Long Beach Realty Corp., 128 Misc. 
364, 218 NYS 669 [aff 221 App. Div. 
760 mem, 222 NYS 925 mem]; Times 
Cold Storage Co. v. Lowther, [1911] 2 
K. B. 100; Evans v. Buck, 4 Ch. D. 
432; Central African Trading Comin: 
Grove, 48 L. J. Exch. 510. 


mae onli ai v. Taddei, [1898] 1 Q. 
haat 

65. Young v. Vail, 29 N. M. 324, 
222-P 912, 34 ALR 980. 

66. Young v. Vail,*supra. 

67. Young v. Vail, supra. 

68. Lumbermen’s Nat. Bank v. 
Corrigan, 167 Wis. 82, 166 NW 650. 

69. Lumbermen’s Nat. Bank v. 
Corrigan, supra. 

70. Lumbermen’s Nat. Bank v. 


Corrigan, supra. 

71. Pillow v. Sentelle, 49 Ark. 430, 
5 SW 783. 

72. Pillow v. Sentelle, supra. 

73. Notice of motion or applica- 
tion see supra §§ 253, 254. 

74. Lewis H. May Co. v. Mott Ave. 
Corp., 121 Misc! 393). 201 NYS 189: 

Persons responsible over as affect- 


ed by adjudication generally see 
Judgments §§ 1463-1465. 

75. (hewis™ . eMay: Cor ve Lote 
Ave.,Corp., 121 Mise. 398, 400; 201 
NYS 189. : 


“It may be argued that the same 
result could be reached if the third 
person was brought in as a defend- 
ant, because the same section pro- 
vides that the bringing in of a per- 
son shall not delay the judgment to 
which the plaintiff is entitled. But 
if that means the claim of the de- 
fendant against the third person is 
not to be tried until plaintiff's claim 
has been litigated, there is no point 
in making the third person a party. 
There would be no more trouble or 
delay in defendant vouching in the 
third person in the plaintiff's action 
and bringing a separate action 


For later cases, developments and changes in the law see cumulative Anno‘ations, same title, page and note number. 


§§ 272-274). 
been held that, since the third person, by notice to 
him and an opportunity to defend, will be bound by 
all the facts in the suit which are material to de- 
fendant’s claim against him,’® he cannot be brought 
in as a party defendant, over plaintiff’s objection, 
unless the facts show that justice requires that the 
two eases shall be tried together.“7 But in order 
that defendant may so notify or vouch a third per- 
son into the court, such person must be liable to him 
in some way, and the liability must arise from the 
identical cause of action upon which defendant is 
sued,‘® or from the same subject matter.’° 

[§ 273] (5) By Calling in Warranty.°° Under 
some statutes, such as in Louisiana, relating to de- 
mands in warranty,®! a warrantor may be cited 
before the court having cognizance of the principal 
action in which the demand in warranty arises.°? 
The right to issue a call in personal warranty arises 
only where there is but one debt or obligation, due 
to plaintiff by defendant, but which a third person 
is obligated to pay or perform for the account of 
defendant;** and the fact that a third person is 
indebted to defendant in a like sum and growing out 
of the same transaction does not entitle defendant 
to eall him in warranty,*+ but the obligation of the 
warrantor must be to pay the very debt for which 
defendant is sued.*® It has been held that as a 
basis for the exercise of the right to call in a war- 
rantor there must be a contract of warranty be- 


against him than there would be in [a] 
the other procedure.’ Lewis H. May 
Co. v. Mott Ave: Corp., supra. 

the 


[a] “This does not make 
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Thus a purchaser of property )| OntWN 410, 23 OntWR 639, 
who has given his note for the price, 
and afterward sells to a third person 
who binds himself to pay the note 


[47 .C. J.J 149. 


tween defendant and the person so ealled in;*® and 
that such right does not depend upon.the question 
of privity between the warrantor and plaintiff in the 
main action.8’ The right to call in warranty, how- 
ever, cannot be extended beyond the cases enumerat- 
ed by law;88 and it is not permissible in a purely 
promissory action;*® nor can a third person be 
brought into a suit to warrant and defend the inter- 
ests of a plaintiff.°° 

[§ 274] (6) By Third-Party Procedure®1—(a) In 
General. Under what is known as third-party pro- 
cedure in Hngland®? and the Canadian provinees,?? 
a defendant may, by leave of court, issue a third- 
party notice to bring into the case a third person, 
who is not a party to the action, and against whom 
defendant claims to be entitled to contribution or 
indemnity,®* or, under some rules, to other remedy 
or relief over in respect of the claim against him 
by plaintiff.°° 

Nature and object of procedure. The third-party 
procedure is of a dual object,°?® and its purpose is 
to prevent the same question, common as between 
plaintiff and defendant and the third party, from 
being tried on different occasions and in different 
forums.®’ It is intended for use when the third 
party may be supposed to have some ground which 
he may be able to urge against plaintiff’s right to 
recover from defendant,®* and when it is desirable 
that the question as to defendant’s liability to plain- 


641, 8 

DomLR 142. 
“The notice served upon the third 
party indicates this. He is notified, 
when 


third person a party to the action but 
does bind him to such adjudication 
and it avoids confusion and possible 
prejudice to the plaintiff.” Lewis H. 
May Co. v. Mott Ave. Corp., 121 Misc. 
398, 400, 201 NYS 189. 

Notice and opportunity to defend 
generally see Judgments § 1465. 

76. See Judgments § 1463. 

77. Booth v. Manchester St. R. Co., 
TUN. He 52063 A. 577. 

[a] Tllustration.—Where plaintiff, 
while riding in a hired carriage, was 
injured in a collision between the 
carriage and defendant’s street car, 
and plaintiff sued defendant railway 
company, and it moved to have the 
owner of the hack joined as a party 
defendant, alleging that any negli- 
gence which would entitle plaintiff 
to recover against defendant railway 
company was also that of such own- 
er, but defendant made no claim 
against him, except for the damage 
which might be recovered in the suit, 
since such owner, by notice to appear 
and defend, which defendant was at 
liberty to give, would be bound by all 
the facts determined in the_ suit 
which were material to defendant’s 
claim against him, the court had no 
power to require him to be made a 
party defendant against plaintiff's ob- 
jection. Booth v. Manchester St. R. 
COOP Rion ONG ete 5.2 OO PUAN Olli 

7S. Raleigh, etc... R. Co, Vv. Wiest= 
enn, ete, R.-Co., 6 Ga." A. 616, (657 SH 
586 


79. Raleigh, ‘ete:, R. Co. v. West- 
ern, etc., R. Co., supra. 

80. In action on bill or note see 
Bills and Notes § 1121. 

81. La. Code Pract. acts 37.9— 388. 
_ [a] Prayer for judgment against 
warrantor.—It is specially provided 
that a defendant wishing to call one 
in warranty may, in his answer, pray 
the court to decree against his war- 
rantor the same judgment which may 
be rendered against him on the prin- 
- cipal demand. Such prayer will be 
considered a demand in warranty. 
La. Code -Pract. act 382. 


82. Oliver v. Bry, 7 La. Ann. 590; 
Foster v. Baer, 6 La. Ann. 442; Mc- 
Clure vy. Copley} 1 Rob. (La.) 133. 


r 


due to the original vendor, 
sued by the latter, may cite such 
person in warranty. McClure v. Cop- 
ley,/ 1 SRob- (ay 133. 

[b] In Quebec a person who pays 
over to another moneys or effects in 
his possession cannot, when sued by 
a third person claiming ownership of 
the moneys or effects, call in warran- 
ty the person who has received them. 
Pelissier v. Blanchi, 10 Que. Pr. 325. 

83. Anchor Sawmill Co. v. Acme 
Lumber Co., 7 La. A. (Orleans) 468. 

84. Anchor Sawmill Co. v. Acme 
Lumber Co., supra. 

85. Anchor Sawmill Co. v. Acme 
Lumber Co., supra. 

86. Muntz v. Algiers, etc., R. Co., 
114 La. 437, 38 S 410. 

87. Muntz v. Algiers, etc., R. ‘Co., 
supra; Brown vy. Copley, 19 La. 473; 
Kirkpatrick v.. McMillen, 14 La. 497. 
Contra Levy v. Louisville, etc., R. 
Co., 35 La. Ann. 615; Butler v. Stew- 
art, 18 La. Ann. 554; Anselm v. Wil- 
son, $8 La. 35: Holzer v. Whistle 
Bottling Cor7s) a, Al 2: 

[a] Illustration.—A purchaser of 
property when sued for the price may 
cite in warranty the person to whom 
he sold, and who promised to pay the 
debt, although plaintiff, or original 
vendor, never accepted him as debtor. 
Brown v. Coplev. 19 La. 473; Kirk- 
patrick v. McMillen, 14 La. 497. 

88. Payne v. Katz, McG. (La.) 18. 

89. Winter v. Burke, 9 La. A. (Or- 
leans) 177. 

90. Payne v. Katz, McG. (La.) 18. 

[a] Tllustration.—Where plaintiff 
hired a slave to defendant, and the 
slave absconded, and plaintiff brought 
suit against defendant for his value, 
and defendant pleaded that since the 
hiring he had discovered that the 
slave was free, plaintiff had no right 
to call in his vendor in warranty. 
Lusk v. Swon, 9 La: Ann. ‘367: 

91. Notice generally see Notice 46 
Oriel p 534. 

92. pee Sup. Ct. Rules, order XVI, 


93. See rules of ace. 


94. See infra § 2 
95. See infra § one: 
96. Pollington -v. Cheeseman, 4 


so that he may, if he wishes, dispute 
the plaintiff's claim against the de- 
fendant, and also that he may dis- 
pute, if he desires, his liability to in- 
demnify the defendant.” Pollington 
v. Cheeseman, supra. 

97. Baxter v. France, [1895] 1 Q. 
B. 591; Carshore v. North Eastern 
R. Co., 29 Ch. D. 344; Swansea Ship- 
pines "Co lata. va Duncan yal Ounce nine 
644; Benecke v. Frost, 1 Q@. B. D. 419; 
Coles v. Civil Serv. Supply Assoc., 26 
Ch. D. 529; Shatkin v. Chechik, (N. 
B.) [1925] 3 DomLR 997; Swale v. 
Canadian Pac. R. Co., 25 Ont. L. 492) 
3 OntWN 633, 664, 21 OntWR 225, 2 
DomLR 84 [dism app 3 OntWN 601, 
20 OntWR 997, 1 DomLR 501]; Mont- 
gomery v. Saginaw Lumber Co., 12 
Ont. L. 144, 7 OntWR 729 [allowing 
app 7% OntWR 619]; Wilson v. Boul- 
ter; 18 "Ont, Pro 10m SPollineton ev. 
Cheeseman, 4 OntWN 410, 23 OntWR 
639, 8 DomLR 142; Mahoney v. Ca- 
nadian Northern R. Co., 18 Sask. L. 
607, [1924] 3 DomLR 915, [1924] 3 
WestWkly 113 [rev [1924] 1 West 
Wkly 1025]. 

“There ought only to be one trial of 
the question of the defendants’ liabil- 
ity, and at that the facts ought to be 
so ascertained that the question be- 
tween the defendants and third par- 
ties will be in train for adjustment.” 
Pettigrew v. Grand ' Trunk’ R. Co., 22 


Ont, I. 23,25, °2) OntWN "57, 16 Ont 
WR 989. 
[a] “The general scope of the 


third party procedure is to deal with 
cases where, 1987 applying it, all the 
disputes arising out of a _ transac- 
tion as between. the plaintiff and the 
defendant, and between the defendant 
and a third party, can be tried and 
settled in the same action.” Baxter 
v. France, [1895] 1 Q. B. 591, 593. 
-98. Daniels v.. Dickson, 17 Man. 
35, 6 WestLR 165; | Pettigrew v: 
Grand @runk= Re Com 22 cOntueli soos 
OntWN 57, 16 OntWR 989. 

[a] “The third parties are mani- 
festly interested in the questions to 
be determined between the plaintiff 
and the defendants, and ought to be 
heard at the trial, so as to see that 
this question is duly tried, and that 
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tiff should be established in such a way as to be 
binding upon, the third party,®® although all the mat- 
ters in dispute between defendant and the third 
party cannot be determined in the action.* 


Nature of notice. A third-party 


somewhat of the nature of a writ of summons,” is 
equivalent to the bringing of a separate action,® and 
may be the foundation of a judgment against the 


third party.* 
[§ 275] 


ing summons.® 
[§ 276] (c) When Notice May 
Contribution or Indemnity. 


the ground of liability is definitely 
ascertained.” Pettigrew v. Grand 
Mriunke pkey Co,.u22, Onby Lass2s, e202 
OntWN 57, 16 OntWR 989. 

99. Holden v. Grand. Trunk R. Co., 
2 Ont. L. 421; Pollington v. Cheese- 
man, 4 OntWN 410, 23 OntWR 639, 8 
DomLR 142. 

1. Holden v. Grand Trunk R. Co., 
2 Ont. Li. 421. 

2. Imperial Bank v. Hull, 4 Terr. 
L. 331, 20 CanLTOccNotes 291. 

Process generally see Process [32 
Cye 412]. 

8. Piper v. Spence, (Man.) [1925] 


1 DomLR . 334, 337, [1925] 1 West 
Wkiy 521. 
4 Piper v. Spence, supra; Im- 


perial Bank v. Hull, 4 Terr. L. 331, 20 
CanLTOccNotes 291. 

“A third party proceeding . .. So 
far partakes of the nature of an ac- 
tion that the giving of the notice is 
the first step in a proceeding which 
may result in a judgment against the 


(b) Action in Which Notice May Be 
Served. A third-party notice may be served only in 
an action following the usual course of procedure, 
commenced by a writ of summons,° and hence is not 
applicable to a proceeding commenced by an. originat- 


A third-party notice 


third party.” Piper v. Spence, su- 
pra. 

5. In re Wilson, 45 Ch. D. 266. 

6. In re Wilson, supra. 

[a] Reason for rule.—‘‘The rule 


provides that the notice shall, unless 
otherwise ordered, ‘be served within 
the time limited for delivering his 
defense.’ That points to the form of 
_ procedure in an action commenced by 
writ of summons. So the words at 
the end of the rule are: ‘If there be 
no statement of claim, then a copy 
of the writ of summons in the ac- 
tion.’ The words used are ‘the writ 
of summons’; there is no reference 
to an originating summons. But the 
principal ground on which I decide 
the case is outside the terms of that 
order. I do not think the form of 
procedure to be observed under an 
originating summons is of such a 
character as to fall in with the 
bringing in a third party by notice. 
The form of procedure is, I think, in- 
consistent with doing so.” In re 
Wilson, 45 Ch. D. 266, 267. 

7, Eng.—Eastern Shipping Co., 
Ltd. v. Quah Beng Kee, [1924] A. C. 
177; Clover Clayton & Co., Ltd. v. 
Hessler, [1925] 1 K. B. 1; Speller v. 
Bristol Steam Nav. Co., 13 Q. B. D. 
96; Birmingham, ete., Land Co. v. 
London, ete, -R. Co., 34, Ch. 1De 261; 
Carshore v. North Eastern R. Co., 29 
Ch. D. 344. 

Alta.—Melvin v. McNamara, 7 Al- 
ta. L. 368, 17 DomLR 18, 28 WestLR 
223 [varying 16 DomLR 65, 26 West 
LR 825]. 

B. C.—Henley v. Reco Min., 


Co., Ltd., 7 B. C. 449. 
N Chechik, [1925] 


. B.—Shatkin v. 
3 DomLR 997. 

N. S.—Wier v. Blois, 40 N. S. 266, 
21 CanLTOccNotes 481. 

Ont.—Swale v. Canadian Pac. R. 
Co., 25 Ont. L. 492, 3 OntWN_ 633, 
664, 21 OntWR 225, 2 DomLR_ 84 


etc., 


[dism app 3 OntWN 601, 20 OntWR 
997, 1 DomLR 501]; Gagne v. Rainy J 


PARTIES 


notice partakes 


Be Issued—aa. | 


River Lumber Co., 20 Ont. L. 433, 1 
OntWN 506, 15 OntWR 514; Holden 
v. Grand Trunk R. Co., 2 Ont. L. 421; 
Hart v. Kennedy, 25 OntWN _ 567; 
Powers v. Rafferty, 23 OntWN 314; 
Dominion Bank v. Armstrong, 5 Ont 
WN 105, 25 OntWR 97; Dominion 
Belting Co. v.-Jeffrey Mfg. Co., 3 
OntWN 771, 21 OntWR 399, 1 Dom 
LR 910; Peterborough Hydraulic Co. 
v. McAllister, 9 OntWR.724; Wade v. 
Pakenham; 2 OntWR 1183; Oshawa 
Canning Co. v. Dominion Syndicate, 2 
OntWR 221, 315. 

Sask.—Mahoney v. Canadian North- 
ern R. Co., 18 Sask. L. 607, [1924] 3 
DomLR 915, [1924] 3 WestWkly 113 
[rev [1924] 1 WestWkly 1025]; Sas- 
katchewan Co-op. El. Co. v. Grand 
Trunk Pac. R.. Co.,. 16. Sask... 380, 
[1923] 1 DomULR 532 [aff [1923] 4 
DomLR 1210, [1923] 2 WestWkly 8]; 
Mclivor v. Coldwell, 10 Sask. L. 177, 
Peat mae 771, [1917] 2 WestWkly 


[a] English Sup.-Ct. Rules, order 
XVI, rule 48, is to this effect: “The 
wide terms in which the old rule, 
Order XVI, rule 17, was expressed— 
that ‘where a defendant is, or claims 
to be, entitled to contribution or in- 
demnity, or any other remedy or re- 
lief over against any other person, or 
where from any other cause it ap-' 
pears to the Court or a Judge that a 
question in the action should be de- 
termined not only as between the 
plaintiff and defendant, but as _ be- 
tween the plaintiff, defendant, and any 
other person, or between any or 
either of them, the Court or a Judge 
may, on notice being given to such 
last-mentioned person, make such or- 
der as may be proper for having the 
question so determined’—were such 
that it would lead to embarrassment 
of the plaintiff in the litigation, and 
consequently it has been cut down to 
the present more moderate dimen- 
sions.” Birmingham, etc., Land Co. v. 
London, etc.,, Ro Co.,. 34 (Ch.., Di 26, 
267. To same effect Pontifex v. 
Foord, 12 Q. B. D. 152; Mahoney v. 
Canadian Northern R. Co., 18 Sask. 
L. 607, [1924] 3 DomLR 915, [1924] 
3 WestWkly 113 [rev [1924] 1 West 


Wkly 1025]. 
[b] Rule applied.—(1) Where 
plaintiffs commenced an_ action 


against their agents, the defendants, 
claiming to have an account taken of 
the rents received by them on behalf 
of plaintiffs, and defendants had re- 
ceived a notice from a third party 
to discontinue paying the rents to 
plaintiffs, as the third party claimed 
to be entitled to them as tenant of 
the premises, and on a summons by 
defendants asking that the third par- 
ty might be added as a defendant to 
the action, no order could be made 
for adding the third party as defend- 
ant against whom no relief was 
sought, but leave may be given to is- 
sue a third-party notice and to serve 
it upon him. HoodBarrs v. Framp- 


[§§ 274-277 


may be issued under these rules of practice where, 
if plaintiff sueceeds in his action against defend- 
ant, defendant will have a claim over against the 
third party for contribution or indemnity, arising 
out of a contract, express or implied,’ or out of a 
statute,* or out of a relationship existing between 
the parties, which makes it equitable that one should 
save the other from loss.°® 
rule applies whether the indemnity was given after 
or before the action was commenced.?® 

[§ 277] bb. Other Relief. 
third-party notice may also be issued and served 
where defendant claims over against the third party 
for other relief than that of contribution or indem- 
nity,!! as where defendant, if liable to plaintiff, is. 
entitled to recover against the third party the dam- 
ages which plaintiff seeks to recover against him 


It has been held that this 


Under some rules a. 


ton, [1924] W. N. 287. (2) Where, 
in an action against a company for a 
declaration that plaintiff was the own- 
er of certain shares in the company, 
the company applied to have its presi- 
dent added as a third party, on the 
ground that he was the real defend- 
ant and was responsible for the ac- 
tion, defendant’s remedy was by a 
third-party notice. Henley v. Reco 
Min., etc., Co.; Ltd., 7 B. C. 449. 

Contribution generally see Contri- 
bution 138Cl"S. py S20" 

Indemnity generally see Indemnity 
Oli Ie Die Ge 
8. NES oh a v. Simpson, [1903] 2 K. 


Baa 
nie Wynne v. Tempest, [1897] 1 Ch. 
10. Edison, ete., United Electric 


Light Co. v. Holland,. 33 Ch. D. -497. 
ll. Shatkin v. Chechik, (N. B.) 

[1925] 3 DomLR 997. 

. [a] In England the old rule con- 

taining the words “any other remedy 

or relief” was changed“ by striking 

out such words. See supra note 7 


[a]. 

[b] In Ontario (i) Judicature Act 
Rules, order XII, rule 19, (marginal 
rule 107) contained the words “or any 
other relief;’’ and this was the same 
in Revision (1888) rule 328. Swale v. 
Canadian Pac. R. Co., 25 Ont. L. 
492, 3 OntWN 633, 664, 21 OntWR 
225, 2 DomLR 84 [dism app 3 OntWN 
601, 20 OntWR 997, 1 DomLR 501]. 
(2) But Consol. Rules, rule 1313 
(June 23, 1894) amended the rule by 
leaving out “or any other remedy or 
relief.”” Swale v. Canadian Pac. R. 
Co., supra. (3) Under this rule, the 
same as under the English rule, the 
right to give a third-party notice 
was limited to claims over against 
the third party for contribution or 
indemnity. Payne v. Coughell, 17 Ont. 
Pr. 39. And see cases supra note 7. 
(4) The present rule, Consol. Rules, 
rule 209, reinstating the words “any 
other remedy or relief,’ came in 
force on Sept. 1, 1897. Swale v. Ca- 
nadian Pac. R. Co., supra; 
Rainy River Lumber Co., 
eae Y  OntwNn 506. 415 


than that of contribution or indem- 
nity. Swale v. Canadian Pac..R. Co., 
supra; Hart v. Kennedy, 25 OntWN 
567; Kilmer y. Alexandra Garage, 23 
OntWN 94. 

[c] “Relief over” includes cases in 
which defendant’s claim against the 
third party is neither indemnity nor 
contribution but arises from a breach 
of contract, and defendant can claim 
from the third party the very dam- 
ages which plaintiff is claiming from 


defendant. Shatkin v. Chechik, (N. 
B.) [1925] 3 DomLR 997. 
12. Shatkin v. Chechik, supra; 


McGlade v. Pashnitzky, etc., Sign Co., 


. 


50 Ont. L. 547, 64 DomLR 592; Swale: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 278] cc. Existence of Common Question. 
third-party notice may be issued, where, although 
other grounds for recovery are alleged by plaintiff,** 
there are any common questions or question to be 
tried between all the parties,t* although the whole 
question to be tried between plaintiff and defendant 
is not the same as that which would arise between 
defendant and the third person.?® 

[§ 279] (d) When Notice May Not Be Issued— 
A third-party notice, under these 
rules of practice, is not permissible where there is 
no right on the part of defendant, as against the 
third party, to contribution or indemnity,?® or to 
Such notice may not be issued 
where, under the circumstances, defendant is not li- 
or where the claim of 
defendant against the third party has no connec- 
tion with the main action,?® or is not in respect of 
plaintiff’s claim, but the third party was the sole 


aa. In General. 


other relief over.17 


able in the main action;'® 


v. Canadian Pac. R. Co., 25 Ont. L. 
492, 3 OntWN 633, 664, 21 OntWR 
225, 2 DomLR 84 [dism app 3 OntWN 
601, 20 OntWR 997, 1 DomLR 501]; 
Miller v. Sarnia Gas, etc., Co., 2 Ont. 
L. 546, 21 CanLTOccNotes 597; Con- 
federation Life Assoc. v. Labatt, 18 

Wilson v. Boulter, 18 
Ont. Pr. 107; Imperial Bank v. Wen- 
ige, 26 OntWN 327; Wade v. Paken- 
ham, 2 OntWR 1183. 

fa] A carrier sued for conversion 
of goods by the consignor in respect 
of an alleged neglect of duty on the 
part of the auctioneer employed by 
the carrier to sell the goods for un- 
paid charges, and for alleged fail- 
ure to account for all of the goods 
sold, may properly bring in the auc- 
tioneer as a third party and claim in- 
demnity and relief over against him. 
Swale v. Canadian- Pac. R. Co., 25 
Ont. L. 492, 3 OntWN 633, 664, 21 Ont 
WR 225, 2 DomLR 84 [dism app 3 
OntWN 601, 20 OntWR 997, 1 DomLR 
501). 
13. 
Wo.) 220Ont, Li 23; 
OntWR 989. 4 

[a] “Defendants do not lose their 
right to have their claim against the 
third parties determined in this ac- 
tion because the plaintiff, in addition 
to basing her claim to recover upon 
grounds as to which there is, or may 
be, a right of indemnity, also alleges 
that she can recover upon other 
grounds with which the third parties 
have no concern.” Pettigrew v. Grand 
Trunk R. Co., 22 Ont. L. 23, 24, 2 
OntWN 57, 16 OntWR 989. 

14. Bower v. Hartley, 1 Q. B. D. 
652; Benecke v.:Frost, 1 Q. B. D. 419; 
Corrie v. Allen, 48 L. T. Rep. N. S. 
464; Dominion Belting Co. v. Jeffrey 
Mfg. Co., 3 OntWN 771, 21 OntWR 
399, 1 DomLR 910; Wade v. Paken- 
ham, 2 OntWR 1183. é‘ 

[a] It is sufficient if it is prima 
facie made out that a material ques- 
tion in the action is also a ques- 
tion between defendant and the third 
person. Swansea Shipping Co., Ltd. 
v. Duncan, 1 Q. B. D. 644. 

15.) Bower vy. Hartley, 1.Q,. B..D. 
652; Swansea Shipping Co., Ltd. v. 
Duncan, 1 Q. B. D. 644. 

16. Markham v. Paget, [1908] 1 Ch. 
697; Johnston v. Salvage Assoc., 19 
Q. B. D. 458; Tangen v. Vanderberg, 
1 Alta. L. 498, 9 WestLR 269; Wind- 
sor Fair Grounds, etc., Assoc. v. High- 
Jjand Park Club, 19 Ont. Pr. 130, 20 
CanLTOccNotes 98, 164; Hart v. Ken- 
nedy, 25 OntWN 567; Bolduc v. La- 
rose, 5 Terr. L. 6. And see cases in- 
fra notes 18-22. 

[a] Illustration.—Where a _ pur- 
chaser buys a specific chattel from 
a seller who has no title to it, and an 
action is brought by the true owner 
against the purchaser for its recov- 
ery, the right of the purchaser to 
get back the spurchase price he has 
paid is not a right of indemnity, and 
the seller cannot be brought in as a 


Pettigrew v. Grand Trunk R. 
2 OntWN 57, 16 
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A 


served.?? 


third party to the action. Marten 
v. Vale, [1917] 1 K. B. 544. 
17. Windsor Fair Grounds, etc., 


Assoc. v. Highland Park Club, 19 Ont. 


poe And see cases infra notes 
138. Mahoney v. Canada Fdy. Co., 


Ltd., 12 Ont. L. 514, 8 OntWR 651. 
Blaina Iron Co. v. Garbutt, 46 
be TarRepi N. ISU 162:h Hopkins Vv: 
Brown, 7 Alta. L. 262, 17 DomLR 388, 
28 WestLR 276, 6 WestWkly 944 [rev 
on other grounds 16 DomLR 75, 28 
WestLR 276]; Dominion Belting Co. 
v. Jeffrey Mfg. Co., 3 OntWN 771, 
21 OntWR 399, 1 DomLR 910; Budd 
v. Dixon, 9 OntWR 371. 

20. Horwell v. London Gen. Om- 
nibus Co., Ltd., 2 Ex. D. 365; Kilmer 
v. Alexandra Garage, 23 OntWN 94; 
Mahoney v. Canadian Northern R. Co., 
18 Sask. L. 607, [1924] 3 DomLR 915, 
[1924] 3 WestWkly 113 [rev [1924] 
1 WestWkly 1025]. 

[a] Tlustration.—In an ‘action 
against a railroad company for neg- 
ligence in injuring plaintiff's automo- 
bile, a third-party notice by defendant 
against a garage owner, on the 
ground that, through his employee, in 
wrongfully and negligently using the 
car, he was the sole cause of the 
damage, does not relate to plaintiff's 
claim and should be set aside. Kil- 
mer v. Alexandra Garage, 23 OntWN 
94. 

Mahoney v. Canada Fdy. Co., 
Ltd. 12 Ont. LL. 514.8: -OntwR 651: 
Self v. Toronto, 11 OntWR 596. 

22. Wilson v. Mishler, (Alta.) 25 
DomLR 822, 32 WestLR 400, 9 West 
Wkly 125. 

23. See supra § 276. 

Speller v. Bristol Steam Nav. 
Co., 13 Q. B. D. 96; Birmingham, etc., 
Land Co. v. London, etc., R. Co., 34 
Ch. D. 261; Constantine v. Warden, 
73 L. T. Rep. N. S. 450; Marshall v. 
Kinniburgh, (Alta.) 8 DomLR 70, 22 
WestLR 272, 2 WestWkly 1059; Sas- 
katchewan Co-op. El. Co. v. Grand 
Trunk Pac. R. Co.,16 Sask: L. 380; 
[1923] 1 DomLR 532 [aff [1923] 4 
DomLR 1210, [1923] 2 WestWkly 8]; 
Mclivor v. Coldwell, 10 Sask. L. 177, 
te hpajark 771, [1917] 2 WestWkly 

25. Birmingham, etc., Land Co. 
v. London, etc., R. Co., 34 Ch. D. 261; 
Horwell v. London Gen. Omnibus Co., 
Ltd., 2 Ex. D. 365; Western Canada 
Flour Mills Co. v. Canadian Pac. R. 
Co., 20 Man. 422, 16 WestLR 420; Ma- 
honey v. Canadian Northern R. Co., 
18 Sask. L. 607, [1924] 3 DomLR 915, 
[1924] 3 WestWkly 113 [rev [1924] 
1 WestWkly 1025]. 

[a] The word “indemnity,” within 
the meaning of this rule of practice, 
“means to express a direct right either 
at law or in equity to indemnity as 
such, and this right has to’ be 
contrasted, and not to be for a mo- 
ment confounded, with the right to 
damages which arises either from a 
breach of contract or from tort. . . . 


> 
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cause of the injury;?° or where other actions grow- 
ing out of the same circumstances are pending, and 
the bringing in of the third party would cause the 
damages, for which he might be liable, to be assessed 
against him piecemeal;?! or where there is no privity 
between defendant serving the notice and the party 


Claim for tort. Under the rule limiting the right 
to a third-party notice to a claim for contribution or 
indemnity,?* defendant is not entitled to issue such 
notice where his claim against the third person is for 
damages for a breach of contract,?4 or for tort;?° or 
where the claim is by one joint tort-feasor against 
another,?® except where the right to contribution in 
such cases is given by statute.?7 
the rule permitting such notice, where defendant’s 
claim is for “other relief” than that of contribution 
or indemnity,?* the rule does not apply where de- 
fendant’s claim over arises out of tort,?® or for the 


And even under 


In the same manner with regard to 
tort, the right to damages for tort 
does not arise from any implied con- 
tract that if I do a wrong I will in- 
demnify the person wronged for the 
wrong I have done. It is the common 
law right which everybody has to 
damages for a wrong which ‘has been 
done to him. Therefore the right to 
such damages is not a right of in- 
demnity, although when you come to 
ascertain what the measure of dam- 
ages is, it may be that indemnity will 
properly express that measure of 
damages.” Birmingham, etc., Land 
Co. v. London, ete., R. Co., 34 Ch. D. 
261, 276 [quot Mahoney v. Canadian 
Northern R. Co., 18 Sask. L. 607, 
[1924] 3 DomLR 915, [1924] 3 West 
Wkly 113 (rev [1924] 1 WestWkly 
1025) ]. 

[b] Ilustration.—Where plaintiff 
claims damages for defendant’s neg- 
ligence and defendant claims that 
the negligence was that of a third 
party, no third-party notice is per- 
missible, as, if the negligence was 
joint, there is no contribution be- 
tween joint tort-feasors, and if the 
negligence was entirely that of 
the third party, that is an absolute 
defense, and if defendant’s claim is 
against the third party for its negli- 
gence, this is not a claim for indem- 
nity, as indemnity does not apply to 
a claim for damages for negligence. 
Mahoney v. Canadian Northern R. Co., 
18 Sask. L. 607, [1924] 3 DomLR 915, 
[1924] 3 -WestWkly 113 [rev [1924] 
1 WestWkly 1025]. 

26. Horwell v. London Gen. Omni- 
bus Co., Ltd., 2 Ex. D. 365; Ma- 
honey v. Canadian Northern R. Co., 
18 Sask. L. 607, [1924] 3 DomLR 
915, [1924] 3 WestWkly 113 [rev 
[1924] 1 WestWkly 1025]. 

[a] In Nova Scotia it has been 
held that, where defendant entered 
into a contract with another to cut 
timber on the property of the latter 
within certain defined boundaries, and 
defendant cut the timber, but it ap- 
peared that the title to the locus was 
in plaintiff, who brought an action of 
trespass against defendant, defend- 
ant was entitled to leave to serve a 
third-party notice, and to have his 
application for directions prevail, 
since the rule that wrongdoers can- 
not have redress or contribution 
against each other is confined to 
cases where the person seeking re- 
dress must be presumed to have. 
known that he was doing an illegal 
act. Wier v. Blois, 40 N. S. 266, 21 
CanLTOceNotes 481. 

Contribution between tort-feasors 
generally see Contribution §§ 18-24. 
=) a Gerson v. Simpson, [1903] 2 K, 


Statutory exceptions as to contri- 
bution between tort-feasors see Con- 
tribution § 25. 

28. See supra § 277. 

29. Western Canada Flour Mills 
Co. v. Canadian Pac. R. Co., 20 Man. 
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breach of an independent contract,®?° or where the 
damages which may be recovered by plaintiff against 
defendant are not the measure of damages which may 
be recovered by defendant against the third party.*+ 
These rules of practice do not authorize 
a third-party notice bringing in an insurer as third 
party merely because he has underwritten a policy 
insuring defendant against the loss which gives oc- 
easion for plaintiff’s claim,*? especially where the 
policy contains a condition that msurer cannot be 
sued until the amount of liability has been deter- 
But it has been held that such notice may 
be issued to an insurer where the insurance is against 


Insurer. 


mined.*? 


claims against defendant.*# 


[§ 280] bb. Prejudice and Delay to Plaintiff. A 
third-party notice should not be allowed where plain- 
tiff would thereby be prejudiced and unnecessarily 
delayed,*® as where the delay would be solely for 
the purpose of determining an issue between defend- 
ant and the third party, in which plaintiff has no in- 


422, 16 WestLR 420. 

80. Shatkin v. Chechik, (N. B.) 
[1925] 3 DomLR 997. 

31. Gagne v. Rainy River Lumber 
Co., 20 Ont. L. 433, 1 OntWN 506, 15 
OntWR 514; Parent v..Cook, 2 Ont. 
L. 709 fapp dism 3 Ont. L. 350 (dism 
app 1 OntWR 366)]; Miller v. Sarnia 
Gas, ete., 'Co., 2):Ont. Li 546, 21 CanLT 
OccNotes 597; Wilson v. Boulter, 18 
Ont. Pr. 107; Powers v. Rafferty, 23 
moe 314; Budd v. Dixon, 9 OntWR 

[a] Illustration.—Where the own- 
er and occupant of a house in a town 
sued a gas company for damages al- 
leged to have been sustained by rea- 
son of an escape of gas from de- 
fendants’ pipes upon the highway in- 
to plaintiff's premises, and defend- 
ants served a third-party notice up- 
on the town corporation, alleging 
that the break in the pipes was 
caused by the negligence of the cor- 
poration in the course of construc- 
tion of a sewer in the same highway, 
there was no right to indemnity or 
relief over, within the meaning of 
this practice, as the damages which 
might be recovered by plaintiff 
against defendants were not the meas- 
ure of the damages which might be 
recovered by defendants against the 
third partiés. Miller v. Sarnia Gas, 
ete., Co, 2) Ont. i: 546, 21 'CanLTOce 
Notes 597. 

32. Gowar v. Hales, [1928] 1 K. B. 
191; Clover ent So COL ala. 
Hessler, [1925] 1 K. B. 1, 7; Nelson v. 
Wmpress Assur -Corp., “utd.,’ [1905] 
2 K. B. 281; Johnston v. Salvage As- 
soc.,-19 Q. B. D. 458 

“Tt has generally been regarded as 
a fixed rule that the third party pro- 
cedure does not apply to a claim 
against underwriters.” Clover Clay- 
ton & Co., Ltd. v. Hessler, supra. 

{a] Reason for rule.—‘‘It must be. 
remembered that Order XVI., r. 48, 
which provides for bringing in third 
parties, is a very limited rule; it is 
more limited than it was originally, 
and it was found in the earlier prac- 
tice that it was inconvenient to al- 
low a standing right to a remedy-over 
to be tried bythe third party pro- 
cedure. The words ‘or other remedy 
or relief’ have been struck out, and 
thus the third party procedure is in- 
tended, as the rules stand at present, 
to be limited in its sphere and scope, 
and there has grown up a practice 
which, I believe, is correctly stated 
in the case to which our attention has 
been drawn, in which Branson J. said 
that the inconvenience of letting the 
jury know at the trial that the de- 
fendant was insured was recognized, 
because it was of importance that the 
real issue between the parties, the 
plaintiff and the defendant, should 
be decided upon the merits of that is- 


PARTIES 


General. 


the action.*! 


[§§ 279-282 


terest,?® or where the delay would be upon.a mere 
speculation that the third party might raise some de-. 
fense for defendant.*7 

[§ 281] (e) By or against Whom Issued—aa. In 
Ordinarily such notice is issued on the 
application of defendant to the action®® against a 
third person who is not a party to the action;®® and 
cannot be issued and served by*® or on a plaintiff to 
But where a counterclaim is raised 
against plaintiff by the defense, he occupies the posi- 
tion of defendant to the counterclaim, and as such 
has a right to issue a third-party notice.*? 

[§ 282 ] bb. By Defendant against Codefendant. 


Under some of these rules,*#® a defendant may, by 


sue without a supervening and preju- 
dicial circumstance not really ma- 
terial being introduced—namely, that 
the defendant might have recourse 
under a policy against a large and in 
many cases a wealthy corporation. I 
think that it is imiportant to recog- 
nize that rule and I think that the 
cases have established that third par- 
ty procedure, which brings the in- 
surance company, on whom the de- 
fendant is entitled to rely, plainly 
before the Court, is objectionable.” 
ined Wau Liales el O26 dad SC Bee oih, 
4 


[b] Rule applied: (1) To insurer 
against damage to steamer, in ac- 
tion against owner for repairs. Clo- 
ver, Clayton & Co:, Ltd. v. Hessler, 
[1925] 1K. B. 1... (2) To reinsurer in 
action against insurer. Nelson v. 
Empress Assur. Corp., Ltd., [1905] 
2 KB. 281. 

Notice to indemnitor generally see 
Indemnity § 39. 

33. Piper v. Spence, (Man.) [1925] 
ener ac 334, [1925] 1 WestWkly 
521. 

{a] ‘Thus, where, in a liability in- 
surance policy, there is a condition 
that insurer cannot be sued until the 
amount of liability has been ascer- 
tained by judgment or agreement, 
with the consent of insurer, insured 
eannot, in an action by an injured 
person for damages, join insurer as 
third party. Piper v. Spence, (Man.) 
[1925] 1 DomLR 334, [1925] 1 West 


Wkly 521. 

34. Clover Clayton & Co. Ltd. 
ve Hessler il925) 1 Kr Bs i: 

85. Bower v. Hartley, 1 Q. B. D. 
652; Swansea Shipping Co., Ltd. v. 
Duncan, 1 Q. B. D. 644; Wye Valley 
R. Co. v. Hawes, 16 Ch. D. 489; Blaina 


Iron Co.:v. Garbutt, 46. L. T. Rep. N. 
S. 162; Walker v. Balfour, 25 Wkly. 
Rep. 511; Daniels v. Dickson, 17 
Man. 35, 6 WestLR 165; Mahoney 
ve Canadashidya, Cou, lita a2) Ont ls: 
514, 8 OntWR 651; Canadian Bank of 
Commerce v. Hendrie, 12 OntWR 756. 

36. Canadian Bank of Commerce 
v. Hendrie, supra. 

37. Canadian Bank of Commerce 
v. Hendrie, supra. 


88. See cases passim supra §§ 274- 
280. 

39. See cases passim supra §§ 274- 
280. 

40. Levi Vv. Anglo-Continental 


Gold Reefs, Ltd., [1902] 2 K. B. 481. 
41. In re Gilson, [1894] 2 Ch. 92. 
[a] Rule applied.—Where, in an 

action by beneficiaries against the 

trustees of a will, the trustees claim 

indemnity against the estate of a 

deceased beneficiary, whose executors 

are one of the plaintiffs, one of the 
defendant trustees, and a person who 
is not a party to the action, leave 


the same procedure, claim contribution or indemnity 
against a codefendant;** and leave of the court need 
not be obtained before issuing such ngtice,*® unless 
required by statute.*® 
he has been served with such notice, may move to 
set aside the service.** 


But the codefendant, after 


should not be given the defendant 
trustee to serve a third-party notice 
upon the other two executors of the 
deceased nuepecenee In re Gilson, 
[1894] 2 Ch. 92 f 


42. Levi v. Anglo-Continental 
Gold Reefs, Ltd., [1902] 2 K. B. 481. 

43. Eng. Sup. Ct. Rules, order 
roe rule 55; and other rules of prac- 
ice. 

44. Catton v. Bennett, 26 Ch. D. 
161; Tritton v. Bankart, 56 L. J. Ch. 


629; Sawyer v. Sawyer, [1883] W. 
N. 212; Melvin v. McNamara, 7 Alta. 
L. 368, 17 DomLR 18, 28 WestLR 223 
[varying 16 DomLR’ 65, 26 WestLR 


Spe Moline v. Blythe, (EIN AS IA 
{a] Nature of claim.—The indem- 


nity in respect of which a third-party 
notice may be served by%a defendant 
upon his codefendant must be against 
some liability imposed upon defend- 
ant serving the notice in favour of 
plaintiff and not one against a mere 
failure of plaintiff to pay him any 
costs which might be ordered. Mel- 
vin v. McNamara, 7 Alta. L. 368, 17 
DomLR 18, 28 WestLR 223 [varying 
16 DomLR 65, 26 WestLR 825]. 

45. Baxter v. France, [1895] 1 Q. 
B. 455; Towse v. Loveridge, 250 Ch. 
D. 76; Holden v. Grand Trunk R. Co., 


2 Ont. L. 421; Moline v. Blythe, 7 
Morin TeAsi 6: 
46. See case infra this note. 


[a] In Saskatchewan section 25 
(3) of the Kings Bench Act, Rev. St. 
(1920) ¢ 39, provides that “The court 
and every judge thereof shall also 
have the power to grant to any de- 
fendant all such relief, relat- 
ing to or connected with the original 
subject of the cause or matter and 
in like manner claimed against any 
other person, whether already a party 
to the same cause or matter or not, 
who shall have been duly served with 
notice in writing of such claim pur- 
suant to any rule of court, or any 
order of the court, as might prop- 
erly have been granted against such 
person if he had been made a defend- 
ant to a cause duly instituted by the 
same defendant for the like purpose. 

. This section gives a right to 
Claim relief over against a third per- 
son whether already a party to the 
action or not, only in cases where 
such third person has been duly 
served with notice in writing of such 
claim ‘pursuant to any Rule of Court 
or order of the Court.’” Mahoney v. 
Canadian Northern R. Co., 18 Sask. 
L. 607, 609, [1924] $8 DomLR 915, 
[1924] 3 WestWkly 113 [rev [1924] 
1 WestWkly 1025]. 
> 47. Towse v. Loveridge, 25 Ch. D. 

6. 

Objection to notice generally see 

infra § 287. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 282-286] 


Rule not applicable. As in other cases of third- 
party notice,#® this rule does not apply where one 
defendant seeks, against his codefendant, damages 
for a breach of contract.*® 

[§ 283] cc. By Added Defendant or Third Party. 
Under some of these rules,®°° leave to issue a third- 
party notice may be obtained by one who has him- 
self been added as a party defendant to the action 
by plaintiff,®! or who has been brought in as a third 
party by defendant under a third-party notice.°? 


Thus, where there is a joint liability among the obhi- | 


gors of a contract and some of them are added as 
third parties, they are entitled to have their codbli- 
gors brought in on a third-party notice.*’ 

[§ 284] (f) Application for Notice. An applica- 
tion for leave to issue and serve a third-party notice 
need not be served on plaintiff in the first instance,°* 
but may be made ex parte,°® although it is compe- 
tent for the court to require the application to be 
served on plaintiff®® or any other person.°* 

Sufficiency. Under the rule limiting such notice 
to cases of contribution or indemnity,°*® the applica- 
tion must state a reasonably clear case of either con- 
tribution or indemnity to be tried between the par- 
ties.°® It is not sufficient for applicant to state 
merely that he claims indemnity over,®° or that he 
wants to bring in the third party because there is 
an issue between himself and such third party, 
analogous to, or the same as, the issue between 
plaintiff and defendant in the action.®! 

Application by one of several. A defendant who 
is liable to plaintiff, if at all, for the whole sum 
claimed and entitled to claim indemnity for that sum 
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may alone apply for a third-party notice, without 
seeking or obtaining the codperation of his codefend- 
ants.°? 

Time. An application for leave to issue such no- 
tice should, as a general rule, be made within the 
time for delivering the defense,®* and at the latest 
before the close of the pleadings.®* 

[§ 285] (g) Power and Discretion of Court on 
Application.*® In acting upon any application for 
a third-party notice the court may exercise its dis- 
cretion as to granting or refusing leave to issue such 
notice,®* and this discretion should not be lightly 
interfered with.*7 In considering the application 
it will not go into the claim and decide finally wheth- 
er it is well founded or not,®® or go into any ques- 
tion as to the merits of the action;®® but will con- 
sider only whether the claim is bona fide,?° and 
whether, if established, it will result in contribution 
or indemnity;7! and in coming to this decision it 
should consider whether plaintiff’s interests will be 


‘prejudiced or affected by the ordering of the no- 


tice.72 If, however, it sees that there is a fair ground 
for putting forward the claim it should ‘grant the 
leave to issue and serve the notice.*? 

Time of order. An order for leave to serve a 
third-party notice can be made ex parte, even after 
the lapse of considerable time from the delivery of 
statement of claim.’+ 

[§ 286] (h) Service of Notice.“° The original 
order for a third- party notice need not be exhibited 
at the time of the service of a copy thereof on the 
third party.7® 

Without jurisdiction. Under some of these rules 


48. See supra § 279. 

49. McMahon y. McMahon, [1918] 
1° Irs; 410. 

[a] MIllustration.—Where plaintiff 


sought a declaration of trust in re- 
spect of lands conveyed by the first 
defendant to the predecessor in title 
of the second defendant, and the sec- 
ond defendant claimed, by way of in- 
demnity against the first defendant, 
such damages as might be suffered 
by reason of any breach of covenants 
for title entered into by the first 
defendant in the conveyance, the 
procedure under order XVI, rule 55, 
analogous to third-party procedure 
under order XVI, rule 48 (which ap- 
plies where a defendant seeks con- 
tribution or indemnity against a co- 
defendant) was inapplicable. McMa- 
hon v. McMahon, [1918] 1 Ir. 410. 


50. See Eng. Sup. Ct. Rules, order 
XVI, rule 54A; and other rules of 
practice. 


51. Langley v. Upper Canada Law 

Soc:, 3 Ont. 1. 245, 1 OntWR 143,-718, 
22 CanLTOccNotes 99. 
Withman v. Vane, 49 L. J. Ch. 
242; Fowler v. Knoop, 36 L. T. Rep. 
N. 8S. 219; Klawansky v. Premier 
Petroleum Co., Ltd., [1911] W. N. 94; 
Royal Bank v. McPhee, 6 Alta. L. 
69, 10 DomLR 801, 24 WestLR 166, 
4 WestWkly 571; Fisher v. McLeod, 
(Sask.) 7 DomLR 804, 22 WestLR 178. 
But see Walker v. Balfour, 25 Wkly. 
Rep. 511 (added defendant is not en- 
titled, under order XVI, rule 17, to 
have another person, against whom 
he may have a claim, added as de- 
fendant, when the latter’s liability is 
not clear). 

[a] A “third party” is a “defend- 
ant” within a provision defining ‘de- 
fendant” as “every person served 
with . notice of or entitled to at- 
tend any proceeding” and, as such, 
defendant may obtain leave to serve 
a third-party notice. Fisher v. Mc- 
Leod, (Sask.) 7 DomLR 804, 805, 22 
WestLR 178. 

{b] In British Columbia (1) how- 
ever, it has been held that a person 
brought in by a third-party notice, 
under rule 128,'as liable to indemni- 


52. 


2 


# 


J Rep. N. S. 702. 


fy defendant, and who contests such 
liability, is not a defendant within 
the meaning of the rule, and cannot 
issue a notice bringing in and claim- 
ing indemnity over against a fourth 
party (Northern Counties Inv. Trust 
Veenoss;, 45 BC. 4253)), (2) suntil, he 
has obtained an order under rule 133, 
admitting him to defend the action as 
against plaintiffs (Northern Counties 
Inv. Trust v: Ross, supra). 

53. Fisher v. McLeod, (Sask.) 7 
DomLR 804, 22 WestLR 178. 

54. Furness, Withy & Co., Ltd. v. 
Pickering, [1908] 2 Ch. 224; Corrie 
v. Allen, 48 L. T. Rep. N. S. 464. But 
see Wye Valley R. Co. v. Hawes, 16 
Ch. D. 489, 491 (where, although the 
order was made ex parte, the court 
said: ‘[it] should prefer in this case 
that notice be given to the Plaintiffs. 
My opinion is that notice 
be given in every case’’). . 

55. Furness, Withy & Co., 
Pickering, [1908] 2 Ch. 224; 
v. Allen, 48 L. T. Rep. N. S. 464. 

56. Furness, Withy & Co., Ltd. v. 
Pickering, [1908] 2 Ch. 224. 


should 


Sis Hurness,, Withy sé. .Co.,, lutd: v. 
Pickering, supra. 

58. See supra § 276. 

59. Birmingham, etc., Land Co. v. 


Mondon, eter. Ros CO.804 Ch, DyZb1.: 
Mahoney v. Canadian Northern R. Co., 
18 Sask. L. 607, [1924] 3 DomLR 915, 
[1924] 3 WestWkly 1138 [rev [1924] 
1 WestWkly 1025]. 

[a] “The term ‘indemnity’ is used 
in such a sense that a defendant who 
applies under the order must shew 
that he has a claim to indemnity on 
some contract express or implied, or 
that he has a right thereto on some 
equitable principle.”’ Birmingham, 
etc,, Land Co. v. London, ete.;-R. Co., 
Oo Che Dw Zool. 266 

60. Birmingham, etec., Land Co. v. 
London, etc., R. Co., supra. 

61. Birmingham, etc., Land Co. v. 
London, etce., R. Co., supra. 

62. Flanagan v. France, 11 Ont 
WN 50. 

63. Birmingham, etc., Land Co., 
Ltd. -v. london, “etc., Rs Co., 56. i. "TD. 
But see In re Gilson, 


[1894] 2 Ch. 92, 96 (where the court, 
in deciding that such an application 
made before delivery of the defense 
was premature, said: “The defence 
might possibly shew that there is a 
case to be tried which could not prop- 
erly be tried by means of a third 
party notice’). 

Time of bringing in new parties 
generally see supra § 245. 

Time of service of notice see infra 


§ 286. 
64. Associated Home Co. Va 
Whichcord, 8 Ch. D. 457; Birming- 


ham, etc., Land Co., Ltd. v. London, 
ete Ra Co,,, 56 LT Rep. Neuse aoe. 

65. On application for directions 
see infra § 289. 

66. Bower y. Hartley, 1 Q. B. D. 
652; Wye Valley R. Co. v. Hawes, 16 
Ch. D. 489; Seligman v. Mansfield, 10 
W. N. 240; Daniels v. Dickson, 17 
Man. 35, 6 WestLR 165; Shatkin v. 
Caen: (N.B:) [1925] 3° DomluR 


67. Shatkin v. Chechik, supra. 

68. Birmingham, etc., Land Co. v. 
Mondon, ‘etcs UR. Co, 34 (Chiaeb.r2o1- 
Edison, etc., United Electric Light Co. 
v. Holland, 33 Ch. D. 497; Carshore 
v. North Hastern R. Co., 29 Ch. D. 344) 

69. Edison, ete, United Blectric 
Light Co. v. Holland, 33 Ch. D. 497. 

70. Carshore v. North Hastern R. 
Co., 29 Ch. D. 344. 

71. Carshore v. North HBastern R. 
Co.,. Supra. 

Ya. Bower v. Hartley, 1 @. B. D. 
652; Daniels v. Dickson, 17 Man. 35, 
6 WestLR 165. 

As ground for not allowing notice 
see supra § 280. 

73. Birmingham, etc., Land Co. v. 
London, etc., Cost Chay De Zot: 
Mahoney y. Canadian Northern R. Co., 
18 Sask. L. 607, [1924] 3 DomLR 915, 
[1924] 3 WestWkly 113 [rev [1924] 
1 WestWkly 1025]. ' 

74. Hudson v. Smith’s Falls Hlec- 
tric Power Co., 4 OntWN 391, 23 Ont 
WR 641. 

75. Service of notice generally see 
Notice §§ 58-82. 

76. Flanagan. vy. France, 11 Ont 
WN 50. 


154 [47 C.J.) 
service of a third-party notice on a person without 
the jurisdiction can be made only where the third- 
party proceeding is founded on a breach of contract 
within the jurisdiction,‘* but if the person so served 
wishes to object to the local jurisdiction he should 
enter a conditional appearance,‘® and if he appears 
without protest or objection he waives his right to 
make such objection.7® Under other rules, in case 
of notice to a partnership carrying on business with- 
out the jurisdiction, the notice must be served on the 
individual members thereof.8°® : 

Time of service.*t Where the rule provides that 
a third-party notice must be served within the time 
limited for delivering the defense,®? it is too late 
if it is served after that time,** as where it is served 
after the pleadings are closed and the action is en- 
tered for trial,* unless the court, in the exercise 
of its discretion, has extended the time for such 
service.*® 

[§ 287] (i) Objections to Notice; Striking Out. 
Any objection the third party has to the notice served 
on him should be made on the motion for direc- 
tions as to trial,§® and not by a substantive appli- 


77. Montgomery v. Saginaw Lum- ) for 
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service out of the jurisdiction 


[§§ 286-288 


eation;*? and it has been held that such objection 
should be made without entering an appearance. SE 
After such directions have been given it is too late 
to appeal from an order allowing service of a third- 
party notice,®® but this does not prevent the court 
from hearing an appeal from an order of the master 
setting aside or refusing to set aside such a no- 
tice.°° The third party, however, may be estopped 
by his conduct from raising any objection to the 
notice.°+ 

Striking out. A third-party notice should be 
struck out only where it is ¢lear that defendant 
has no claim against the third party in respect of 
any part of the claim by plaintiff against defend- 
ant.°? 

[§ 288] (j) Appearance by Third Party.®* If the 
person served with a third-party notice qyishes to dis- 
pute plaintiff’s claim on his own liability to defend- 
ant, he must enter an appearance within a prescribed 
time after service of the notice.®* If he fails to en- 
ter an appearance in response to the notice, or ob- 
ject thereto, he is:deemed to admit the validity of 
any Judgment obtained against defendant,°® and his 


ber Co., 12 Ont. L. 144, 7 OntWR 729 
[allowing app 7 OntWR 619]. 

[a] Rule explained.—A third-par- 
ty notice is a ‘‘proceeding”’’ within the 
meaning of 3 Edw. VII c 8 § 13 (O:), 
providing that in Consol. Rules, rule 
162 the word ‘‘writ’” shall be deemed 
to includes any document by which 
a matter or proceeding is commenced; 
but, when applying Consol. Rules, 
rule 162 (e) to service out of Ontario 
of a third-party notice, the word “ac- 
tion” must be read as if it were 
“third party proceeding,” the effect 
being that service can be allowed only 
where the third-party proceeding is 
founded on a breach within Ontario 
of a contract, wherever made, which 
is to be performed within Ontario; 
and there is no such breach within 
Ontario where the contract under 
which indemnity was sought by de- 
fendants against the third parties 
was one under which the obligation 
to indemnify did not arise until judg- 
ment had been recovered and the 
amount paid by defendants, and de- 
fendants were, in the same action, 
opposing the recovery of judgment. 
Montgomery v. Saginaw Lumber Co., 
12 Ont. L. 144, 7 GntWR 619, 729. 

{b] In England (1) under Sup. 
Ct. Rules (1883), order XI, rule 1 
(e) and order XVI, rule 48, in an 
action for a breach, within the juris- 
diction, of a contract which, accord- 
ing to the terms thereof, ought to be 
performed within the jurisdiction, 
the court may allow service of a 
third-party notice out of the jurisdic- 
tion, unless the third party is domi- 
ciled or ordinarily resident in Scot- 
land or Ireland. Dubout v. Macpher- 
son, 23, Q,. B. D.. 3405) Speller v. 
Bristol Steam Nav. Co., 


96; Swansea Shipping’ Co., Ltd. v. 
Duncan, 1 Q. B. D. 644. (2) But or- 
der XI, rule 1 (g), as to ‘a neces- 


sary or proper party,” has no applica- 
tion to a third-party notice for con- 
tribution unless there were at least 
two contributors one of whom was 
within the jurisdiction; and contri- 
bution from a single contributor is 
not one of the cases in which serv- 
ice out of the jurisdiction could be 
allowed. McCheane v. Gyles, [1902] 
Ly Ch: =2387> , 298. (3) “As the rules 
stand, the service of a third-party 
notice out of the jurisdiction can 
only be properly sanctioned when the 
subject-matter of the claim of the 
defendant, covered by the third-party 
notice, is of such a character that, 
if the claim had been the subject of 
an independent action commenced by 
writ in the ordinary way, an order 


could properly have been made in 
accordance with the provisions of 
Order XI., r. 1." McCheane v. Gyles, 
supra. 

78. Grocers’ Wholesale Co. v. Bos- 
tock, 3 OntWN 1588, 22 OntWR 786, 
4 DomLR 213. 

ie ppeakance generally see infra § 


79. Grocers’ Wholesale Co. v. Bos- 
tock, 22 Ont. L. 130, 2 OntWN 144, 
17 OntWR 129 [app dism 3 OntWN 
1588, 22 OntWR 786, 4 DomLR 213]. 

80. See case infra this note. 

[a] In North West Territories a 
third-party notice under rule 60, to 
a partnership not carrying on busi- 
ness within the jurisdiction cannot be 
served on the partnership in the 
firm’s name, but must be personally 
served upon the individual members 
of the firm; it could be served in the 
firm’s name if it was carrying on 
business within the jurisdiction. 
prperet Bank v. Hull, 4 Terr. L: 
33 


Service of process on partnership 
generally see Partnership VI, D. 

81. Time of application for notice 
see supra § 284. 

82. See Eng. Sup. Ct. Rules, order 


XVI, rule 48; Ont. Consol. Rules, 
rule 209; and other rules of practice. 
83. Birmingham, etc., Land _ Co., 


Midiayubondon., ete, Re Con Orn i. 
Rep. N. S. 702; Parent v. Cook, 2 Ont. 
L. 709 [app dism 3 Ont. L. 350 (dism 
app 1 OntWR 366) J. 

84. Birmingham, etc., Land Co., 
Ltd. v. London, ete: R.vCo;, 560. TT 
Rep. N. S. 702; Parent v. Cook, 2 Ont. 
L. 709 [app dism 8 Ont. L. 350 (dism 
app 1° OntWR 366)]; Kilpatrick v. 
Morgan, 23 OntWN 104; Louth v. Ri- 
ley, 6 OntWR 769. 

85. Swale v. Canadian Pac. R. Co., 
25 Ont. L. 492, 3 OntWN 633, 664, 
21 OntWR 225, 2 DomLR 84 [dism 
app 3 OntWN 601, 20 OntWR 997, 1 
DomLR 504, and dist Parent v. Cook, 
2 Ont. L. 709 (app dism 3 Ont. L. 350, 
which apparently held the _ con- 
trary)]; Dominion Bank vy. Arm- 
strong, 5 OntWN 105, 25 OntWR 97; 
Pollington v. Cheeseman, 4 OntWN 
92, 23 OntWR 40, 5 DomLR 887 [app 
dism 4 OntWN 248, 23 OntWR 242, 
6 DomLR 875 (mod on other grounds 
4 OntWN 410, 23 OntWR 639, 8 Dom 
LR 142)]. 

86. Baxter v. France, [1895] 1 Q. 
B. 455; Western Canada Flour Mills 
Co. v. Canadian Pac. R. Co., 20 Man. 
422, 16 WestLR 420. 

87. Western Canada Flour Mills 
Co. v.. Canadian Pac. R. Co., supra. 

88. Windsor Fair Grounds, ete., 


ate se Highland Park Club, LIM*OnC. 
ty B 

As to person without jurisdiction 
see supra § 286. 

89. Baxter v. France, [1895] 1 Q. 
B. 455; Barton v. London, etec., R. Co., 
38 Ch. D. 144; Holden v. Grand Trunk 
BR Coy, -22Onts 1: 14205 


eae Hart v. Kennedy, 25 OntWN 
[a] On appeal from an order of 


a master in chambers refusing to set 
aside a third-party notice, the trial 
judge is the proper person to de- 
cide finally whether the third party 
is properly made such... Atty.-Gen. 
v. Russell, 20 OntWN 335° 

' 91. Hudson vy. Smith’s Falls Elec- 
tric Power Co., 4 OntWN 391, 23 Ont 
WR 641. 

[a] Ilustration.—A motion of a 
third party to set aside a _ third- 
party notice and to postpone the trial 
which had been fixed for a date three 
days after the date of the motion may 
properly be dismissed where there 
has been delay and acquiescence by 
the third party in the making of the 
third-party order and fixing the case 
for trial. Hudson v, Smith’s Falls 
Electric Power Co., 4 ‘ontwN 391, 23 
OntWR 641. 

92. Carmangay v. Snyder, (Alta.) 
19 DomLR 765; Dyk v. Webb, (Man.) 
[1927] 4 DomLR 552, [1927] 2 West 
Wkly 321. 

{a] Rule applied.—(1) A third- 
party notice by the purchaser under 
a “crop agreement,” claiming indem- 
nity against his vendor in an action 
brought by a municipality for taxes, 
will not be struck out although the 
agreement is silent as to who shall 
pay the taxes. Carmangay v. Snyder, 
(Alta.) 19 DomLR 765. (2) A third- 
party notice against the payee of a 
promissory note will not be set aside 
in respect of a claim by the makers, 
sued upon a promissory note by the 
indorsee thereof, that the note should 
not be used or negotiated by the 
payee unless and until they had ob- 
tained the signature of certain other 
parties as joint makers thereof. 
Marshall v. Kinniburgh, (Alta.) 8 
DomLR 70, 22 WestLR 272, 2 West 
Wkly 1059. 

93. Appearance generally see Ap- 
pearances 4 C. J. p 1312. 

94. Eng. Sup. Ct. Rules, order 
XVI, rule 49; 23 Halsbury Ta: Eng. £ 
163 par 289. 

95. Gomershall vy. Grand Trunk 
Pac. Dev. Co., 26 Man. 322, 34 West 
LR 301; Daniels v. Dickson, 17 Man. 
35, 6 WestLR 165. 

Ta] If he fails to come in and urge 
any ground of objection “it will not 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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own liability to defendant to the extent claimed in 
the notice;°® and defendant may note him in de- 
fault and close the pleadings as against him.®? Up- 
on judgment being entered against defendant in such 
a case, the latter is entitled to enter judgment 
against the third party to the extent of the contribu- 
tion or indemnity claimed in the notice,®® and, un- 
der some rules, judgment may be given against him 
not only in respect of contribution or indemnity, 
but also for other relief, claimed in the notice.®® 

Conditional appearance. A rule, permitting a par- 
ty to an action to enter a conditional appearance by 
leave of court,! may be taken advantage of by a per- 
son served with a third-party notice,” and if he fails 
to enter such an appearance he waives any objection 
he may have to the jurisdiction of the court.* 

[§ 289] (k) Directions for Trial. If the third 
party appears, defendant who gave the notice may 
apply to the court for directions for the trial of the 
question between defendant and the third party,* 
and such question cannot be tried unless such an or- 
der is obtained.’ Upon such application sufficient 
should appear to enable the court to decide whether 
or not the claim is properly a claim for contribution 
or indemnity,® as the question whether there is a case 
for contribution or indemnity arises only on an ap- 
plication for directions.? But the rights of the par- 
ties should not be finally determined on such inter- 
locutory application, §® except in the plainest cases.°® 

Discretion of court. It is within the discretion of 
the court to determine whether the case is a proper 
one for the application of the third-party proce- 
dure, and either to give or refuse directions as it 
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sees proper.’° If it is satisfied that there is a ques- 
tion to be tried as to contribution or indemnity, it 
may give directions as to the time and manner of 
trying such question;'t and under some rules if the 
third party appears the court can only give third- 
party directions for the trial of claims for contribu- 
tion and indemnity, and not for other relief.1? If, 
on the other hand, it is of the opinion that there 
cannot be any question of contribution or indemnity 
in the action, it may refuse to give directions for the 
trial of such question;1* and such refusal will be 
tantamount to a dismissal of the third party as such 
from the action.1+ 

Effect of order for trial. If an order is made 
which permits the third party to come in and de- 
fend, and directs that the issue between defendant 
and the third party shall be tried at the same time 
as the action, the pleadings are thereby reopened 
and are not closed until the expiration of the time 


- for replying to the third party’s defense;1> and the 


duty of plaintiff then is to draw up a new record of 
the pleadings, including in it the defense of such 
third party, enter the case again for trial, and give 
notice of trial to defendant and the third party.'® 
If it is ordered that the claim of defendant against 
the third party is to be tried after the trial of the 
main action, either defendant or the third party 
may apply further for directions as to the manner 
and time and place of trial of that question.1* 

[§ 290] (1) Trial and Determination of Rights. 
The rights of the parties to a third-party notice 
ordinarily should be left to the trial of the action,!§ 
and not be disposed of by an interlocutory applica- 


be open to him afterwards, when the 
defendant seeks indemnity or con- 
tribution or other relief over against 
him, to say that the plaintiff should 
not have been permitted to get his 
judgment against the defendant.” 
Daniels v. Dickson, 17 Man. 35, 38, 
6 WestLR 165. 

Objection to notice see supra § 287. 

96. Gomershall v. Grand Trunk 
Pac. Dev. Co., 26 Man. 322, 34 West 
LR 301; Shatkin v. Chechik, (N. B.) 
[1925] 3 DomLR 997; 23 Halsbury 
L. Eng. p 163 par 289. 

97. Niagara, etc., Constr. Co. v. 
Wyse, 4 OntWN 248, 23 OntWR 409, 
6 DomLR 876. 

[a] Although not expressly pro- 
vided in the rules, this comes within 
the provisions of Consol. Rules, rule 
3, which says: “As to all matters 
not provided for in these Rules, the 
practice, as far as may be, shall be 
regulated by analogy thereto.’ Ni- 
agara, etc., Constr. Co. v. Wyse, 4 
OntWN 248, 23 OntWR 409, 6 DomLR 
876. 

98. 23 Halsbury L. Eng. p 164 par 
90 


99. Shatkin v. Chechik, (N. B.) 
[1925] 3 DomLR 997. 

Notice covering such relief gener- 
ally see supra §§ 276, 277. 

1. Ont. Consol. Rules (1897), rule 
Tiss 

2. Grocers’ Wholesale Co. v. Bos- 
tock, 3 OntWN 1588, 22 OntWR 786, 
4 DomLR 213. 

3. Grocers’ Wholesale Co. v. Bos- 
tock, 22 Ont. L. 130, 2 OntWN 144, 17 
OntwWR )A Grocers’ Wholesale Co. 
v. Bostock, 3 OntWN 1588, 22 Ont 
WR 786, 4 DomLR 213. 

[a] Thus a person brought into 
the action by a “third-party notice” 
upon a claim of indemnity made by 
the principal defendant against him 
should obtain leave to enter a con- 
ditional appearance on_ defending 
such indemnity claim, otherwise he 
will be taken as waiving any right 
he may have to object to the local 
jurisdiction. Grocers’ Wholesale Co. 
v. Bostock, 3 OntWN 1588, 22 OntWR 
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786, 4 DomLR 213. 

4. Baxter v. France, [1895] 1 Q. 
Btb5s 

5. Piller v. Roberts, 21 Ch: D. 198; 
Tritton v. Bankart, 56 L. J. Ch. 629; 
Warren v. Pettingell, 23 Man. 747, 13 
DomLR 801, 25 WestLR 387, 5 West 
Wkly 73. 

{a] Examination of third party.— 
The party giving such notice is not 
entitled to examine the third party 
for discovery unless and until, as a 
condition precedent, an application 
for directions has been made. War- 
ren v. Pettingell, 23 Man. 747, 13 


| DomLR 801, 25 WestLR 387, 5 West 


Wkly 73. 

6. Tangen v. Vanderberg, 1 Alta. 
L. 498, 9 WestLR 269. 

7. Baxter v. France, [1895] 1 Q. 
B. 455. 

[a] On an application to set aside 
the service of the notice, such ques- 
tion does not arise. Baxter v. 
France, [1895] 1 Q. B. 455. 

8. Tangen v- Vanderberg, 1 Alta. 
L. 498, 9 WestLR 269; Pettigrew v. 
Grand “Orunk IR; wCo.,22) "Ont. 1g. 23; 
2 OntWN 57, 16 OntWR 989. 

9. Gloucestershire Banking Co., 
Ltd. v. Phillipps, 12 Q. B. D. 533; Pet- 
tigrew v. Grand Trunk R. Co., 22 Ont. 
L. 23, 2 OntWN 57, 16 OntWR 989. 

[a] Prima facie case.—lIt is 
enough that plaintiff has made a 
claim against defendants in respect 
of which there is a prima facie right 
to relief over. Pettigrew v. Grand 
Trunk R. Co., 22 Ont. L. 23, 2 OntWN 
57, 16 OntWR 989. 

{b] Failure to state defense.— 
Judgment against a third party who 
has appeared pursuant to a _ third- 
party notice, but, at the hearing of 
an application by defendant for di- 
rections, declines to state any de- 
fense, may be ordered if the judge 
is not satisfied that there is any 
question proper to be tried as to the 
liability of the third party. Glouces- 
tershire Banking Co., Ltd. v. Phil- 
lipps, 12 Q. B. D. 533. 

10. Baxter v. France, [1895] 1 Q. 
B. 591; Donn vy. Toronto Ferry Co., 


11 Ont. L. 16, 6 OntWR 920, 973. 

Discretion of court as to notice see 
Supra § 285. 

ll. Baxter v. France,’ [1895] 1 Q. 
B. 455, 591; Pontifex v. Foord, 12 Q. 
Be D: 152; McKenzie v. Union Bank, 
aor: i 231, [1923] 2 WestWkly 

[a] A motion by defendant for a 
summary judgment against the third 
party should be dismissed with costs, 
in such a case. McKenzie v. Union 
Bank, res Sask. L. 231, [1923] 2 West 
Wkly 4 

Le eae xe vV..hoord, 12. QMB 1D: 
152; Shatkin v. Chechik, CNG BS) 
[1925] 3 DomLR 997. 

13. Baxter v. France, [1895] 1 Q. 
B. 455; Pontifex vy. Foord, UIA 18s 
D. 152; Tritton v. Bankart, 56 “Lend: 
@hy 629; Bell v. Von Dadelszen, 
[1883] W. N. 208; Tangen v. Vander- 
berg, 1 Alta: L. 498, 9 WestLR 269; 
Bolduc v. Larose, 5 Terr. L. 6. 

[a] Thus, where the question of 
indemnity is far more difficult and 
complicated than any other question 
in the action, and based upon a hy- 
pothetical state of facts which may 
not be proved at the trial, the 
judge may well refuse to give direc- 
tions. Baxter v. France, [1895] 1 Q. 
gE) (CMe 

14. Baxter v. France, freee t . 
B. 455; Schneider v. Batt, 8 Q. B. 
701; Bolduc v. Larose, 5. Terr. L. a 

15. Confederation Life Assoc. v. 
Labatt, 18 Ont. Pr. 238. 

16. ‘Confederation Life Assoc. v. 
Labatt, supra. 

17. ‘Holden v. Grand Trunk R. Co., 
2 Ont. L. 421. 

18. Swale v. Canadian Pac. R. Co., 
25 Ont. L. 492, 3 OntWN 639, 664, 21 
OntWR 225, 2 DomLR 84 [dism app 
3 OntWN 601, 20 OntWR 997, 1 Dom 
LR 501); Pettigrew vy. Grand Trunk 
RCo; 22 Ont. L. 23, 2 OntWN 57, 16 
OntWR 989; Pollington v. Cheese- 
man, 4 OntWN 92, 23 OntWR 40, 5 
DomLR 887 [app dism 4 OntWN 248, 
23 OntWR 242, 6 DomLR 875 (mod 
on other grounds 4 OntWN 410, 23 
OntWR 639, 8 DomLR 142)]. 
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tion.1® Upon such trial the claim for contribution | 
or indemnity may be finally disposed of ;°° and the 
third party should be permitted to attend and take 
part in the proceedings,?+ and should not be re- 
stricted in his conduct of his case,?? or in his prepa- 
ration for trial;?* and provision should be made for 
procedure by which he ean dispute the claim made 
by plaintiff against defendant,?* so long as no in- 
justice is done to plaintiff in recovering his claim,** 
such as by unnecessary delay or unnecessary costs.?° 

Trial after main action. Where an order is ob- 
tained that the question as to the liability of the 
third party shall be tried as soon as may be after 
trial of the action, the third party may appear by 
counsel and have the question tried immediately 
after the trial of the action, without having obtained 
directions as to pleadings or otherwise;*7 and if 
defendant wishes for such directions he should take 
steps to have them given.?§ 

Settlement of main action. Where, after a third 
party has been brought in and the usual directions 
as to trial given, the action is settled as between 
plaintiff and defendant, defendant cannot proceed 
to trial as against the third party;?° but the action 
should be dismissed as against him*° with costs,°4, | 
but without prejudice to the right of defendant to 
bring an action against the third party.®? 

|§ 291] (m) Status of Third Party. A person 
who is served by defendant with a third-party notice 
is not thereby in reality made a defendant to the 
main action,?? notwithstanding he appears at the 
trial as a third party and takes part therein as such;** 
nor does he become a defendant by putting in a state- 


19. 33. Edison, 


20. 


See supra § 285. etc., 


Holden v. Grand Trunk R. Co., 
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hight Coirv, Holland, 41> Ch.2b: 228; 
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ment of defense.?5 He is bound by the decision of 
the court on any question as to the contribution or 
indemnity between him and defendant,** but judg- 
ment cannot be rendered against him as if he were 
a defendant.?? If he does not admit his liability 
the court may give him liberty to appear at the trial 
of the action and take such part therein as the court 
shall think. proper to allow;?® and where defend- 
ant has raised all proper grounds of defense, and 
is bona fide defending the action, such an order 
gives the third party all reasonable protection.*® If, 
however, he admits his liability to defendant, and 
desires to defend the action, the court may give him 
liberty to defend*® by the same solicitor and coun- 
sel as defendant;*t and such permission may be 
given subject to a condition that he submit to any 
judgment the court may render against him.*? In 
such a case he is placed in the position of a defend- 
ant;*#® he may set up as against. plaintiff’s claim 
any defense which would have been available to 
defendant,** and, if allowed to put in a statement of 
defense, 1s limited to points not raised by the de- 
fense of defendant;*® but he cannot put in a new 
defense. *® 

Counterclaim. A person who has been served by 
defendant with a third-party notice is entitled to 
counterclaim against defendant;** and where he has 
so counterclaimed, the court should not order that 
the judgment against defendant be signed against 
the third party for any sum;*® but the issue be- 
tween defendant and the third party should be tried. 
separately.*® This, however, does not prevent judg- 
ment in favor of plaintiff from being signed against 


United WBlectric | ley, 46 L. J. C. P. 515; 


Grand Trunk Pac. Dev. 


omershall v. 
o., 26 Man. 


2 Ont. Te 421. 


21. Holden y. Grand Trunk R. Co., 
supra. 
[a] Reason for ~rule.—‘If the 


plaintiff is entitled to recover against 
the defendants, and the third parties 
are bound under their agreement to 
indemnify the defendants, it would 
be desirable that the question as to 
the defendants’ liability to the plain- 
tiff should be established in such a 
way as to be binding upon the third 
parties, and I think the learned Mas- 
ter should have ordered that the third 
parties should be at liberty to attend 
the trial and cross-examine the plain- 
tiff's witnesses and adduce evidence 
with the view of disputing the plain- 
tiff’s right to recover from the de- 
fendants, and to address the jury, 
and that the third parties should be 
bound by the result of the trial and 
judgment in the same manner and to 
the same extent as the defendants 
are bound by it, and with the right, 
if so advised, upon giving proper se- 
curity to the defendants, to appeal in 
their names from any such judg- 
ment.” Holden v. Grand Trunk R. 
Co, 2 Ont. L. 421, 423. 

McKenzie v. Union Bank, 17 
Sask. L. 231, [1923] 2 WestWkly 483. 


23. McKenzie v. Union Bank, su- 
wad, McKenzie v. Union Bank, su- 
a a8 McKenzie v. Union Bank, su- 
mene) McKenzie v. Union Bank, su- 
pra. 


27. Blore v. Ashby, 42 Ch. D. 682. 


28. Blore v. Ashby, supra. 

29. Wheeler v. Cornwall, 4 Ont. 
L. 120. 

30. Wheeler v. Cornwall, supra. 

81. Wheeler v. Cornwall, supra. 


Costs on dismissal generally see 
Costs §§ 117-128. ; 

32. Wheeler v. Cornwall, 4 Ont. L. 
120. 


Eden v. Weardale Iron, etc., Co., 35 
Ch. D287. 

34. Edison, ete., United Electric 
Light Co. v. Holland, 41 Ch. D. 28. 

[a] On appeal.—A third party 
who has been served with notice by 
defendant and has appeared at the 
trial is not directly affected by an 
appeal by plaintiff, and need not be 
served by plaintiff with notice of ap- 
peal; but defendant, if he desires the 
third party to be served with such no- 


tice, should obtain leave of court 
se do so. In re Salmon, 42 Ch. D. 
Bile 

\ 35. Eden v. Weardale Iron, etc., 


(Coy, SH KOlay 18), S26 

36. See supra § 288. 
Edison, etc., United Electric 
Light/Co...v. Holland, 41. Ch. DD) 28. 

[a] Thus, where the third party, 
who had been served with notice, was 
not made a defendant and filed no 
pleadings, but appeared at the trial 
as a third party, the court had no 
jurisdiction to give a judgment 
against the third party as if he were 
a defendant. Edison, etc., United 
eS oe Light Co. v. Holland, 41 Ch. 


38. Coles v. Civil Serv. Supply As- 
Soe; 26) Chap) 529. 

39. Barton v. London, etc., R. Co., 
38 Ch. D. 144. 

[a] Reason for rule.—While the 
court should take care that the third 
party has full opportunity of seeing 
that the questions in the cause are 
fairly tried, it should, on the other 
hand, take care that plaintiff is not 
embarrassed and put to expense by 
unnecessarily allowing persons who 
are not necessary parties to the ac- 
tion to take all the same steps as if 
they had been made defendants. Bar- 
‘on Vo London, ete:, R.kCo., 38 (Ch. ap; 
144. 

Coles v. Civil Serv. Supply As- 
soc., 26 Ch. D. 529; Macbeth v. Bul- 
ler, [1895] 2 Ir. 357; Norris v. Beaz- 


322, 34 WestLR 301. 

[a] Application for such leave.— 
An application by a third party for 
leave to defend, made several months 
after service of the notice on him, 
without any affidavit showing a de- 
fense, and after defendant has satis- 
fied plaintiff’s judgment, should be re- 
fused, and an application by defend- 
ant for the relief’ claimed in the 
third-party notice should be granted. 
Gomershall v. Grand Trunk Pac. Dev. 
Co., 26 Man. 322, 34 WestLR 301. 

41. Macbeth v. Buller, [1895] 2 Ir. 
emp ee Vv. ‘Beazley, 46. Li. J. C 


42. Edison, etc., United Electric 
Light Co. v. Holland, 41 Ch. D. 28. 

43. Eden v. Weardale Iron, etc., 
Cor, 3d) Che Dire ei. ‘ 

[a] Thus, where the third party 
obtains an order that the question of 
indemnity shall be tried after trial 
of the action and that he shall be at 
liberty to appear at the trial of the 
action and oppose plaintiff’s claim so 
far as he is affected thereby, and for 
that purpose to put in evidence and 
cross-examine witnesses, he is there- 
by placed in the position of a de- 
fendant, and has a right to examine 
plaintiff by interrogations. Eden v. 
cena Iron, "etch Com esol hae. 

i 

44. Callender v. Wallingford, 53 L. 
Je @s Be 5.60% 
aden Withman v. Vane, 49 L. J. Ch. 
46. Norris v. Beazltéy, 46 L. J Q. 
iy yaltsys Tey ‘ 


47. Barclays Bank v. Tom, [1923] 
Kee ais eared se , 
te Borough v. James, [1884] W. 


49. Borough v. James, supra. 

[a] The most convenient course in 
such a case is not to give any direc- 
tions, but to set aside the third-party 
notice without prejudice to an action 
by defendant against the third party, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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defendant.°° 
[§ 292] (n) Rights of Plaintiff. 


tiff to the main action is not concerned with the 
third-party procedure,®! and, in the absence of a 


provision therefor has no right to 


tion to it,°? unless he is prejudiced or unnecessarily 
delayed by it;®* and in the meantime he may pro- 
ceed with his action as if the third- 


not been served.** 


tion.®° 


[§ 293] D. Substitution of Parties*—1. Right To 
As a broad general rule 
an amendment which effects an entire change of par- 
ties and introduces a new and independent cause of 
A fortiori there can 


Substitute—a. In General. 


action cannot be permitted.°® 
ordinarily be no complete change 
plaintiff and parties defendant.°? 


an action as originally begun is a nullity, there can 


be no substitution of parties,°® as 


unless both parties consent to an 
issue. Borough vy. James, [1884] W. 
INE Se 

Borough vy. James, supra. 

51. McCheane v. Gyles, [1902] 1 
Chy 2sty Niagaray ete. Constr: Co. vw. 
Wyse, 4 OntWN 248, 23 OntWR 409, 
6 DomLR 876. 

[a] Reason for rule.—‘‘A third 
party is brought in, not because the 
plaintiff wants to sue the third par- 
ty, but because the defendant wants 
to sue him.” McCheane v. Gyles, 
[2902] 1 Ch. 287,°295. 


52. Strable Lumber, etce., Co. v. 
Macdonald, 20 OntWN 301. 

53. Strable Lumber, etc., Co. v. 
Macdonald, supra. 

54 Strable Lumber, etc., Co. v. 


Macdonald, supra. 

55. Smith v. Snedeker, etc., Cycle, 
etes Col, 11 Que; Pr. 76. 

56. Rice v. Davidson, 211 Ala. 693, 
101 S 604; Steele v. Booker, 205 Ala. 
210, 87 S 203; Surace v. Pio, 112 Me. 
496, 92 A 621. 

Wright v. Storms, 3 Code Rep 
GNEEY LS. 

58. . Alaska.—In re Nagao, 4 Alas- 
ka 678: Willamette Tent, ete., Co. v. 
West Coast Grocery Co.. 2 Alaska 4. 


Ga.—St. Mark’s M. EH. Church v. 
Georgia Power Co.,'19 Ga. A. 633, 91 
SE 1047. 

Ida.—Rogers v. Mellon, 43 Ida. 466, 
258 PP 166: 

Mass.—Brooks v. Boston, ete, R. 
Con 2ide=Mass, 277, 97 NE? 760: 


Vt.—Sawyer v. New York State 
Clothing Co., 58 Vt. 588, 2 A 483. 
Eng.—Tetlow v. Orela, Ltd., [1920] 
2 Ch. 24. 

Ont:—Colville v. Small, 22 Ont. L. 
426, 2 OntWN 371, 17 OntWR 745. 

[a] No suit before court.—The 
declaration in a suit upon an adminis- 
trator’s bond, commenced by an at- 
torney who was also ordinary of the 
county having jurisdiction of the ad- 
ministration, could not be amended 
by substituting the name of another 
attorney nunc pro tune, since there 
was no suit before the court. Smith 
v. Andrews, 70 Ga. 708. 

59. St. )Mark’s “IM. BY Church’ v. 
Georgian Power Co., 19 Ga. A. 633, 91 
SE 1947; Rogers v. Mellon, 43 Ida. 
466, 258 P 166. 


fa] For example (1) where suit 
was brought by a plaintiff, neither 
a natural nor artificial person, sub- 


stituting another as use-plaintiff un- 
der Civ. Code (1910) § 5689, allow- 
ing amendment by substituting a 
use-plaintiff, was properly denied, as 
the original suit was a nullity. St. 
Mark’s M. Im. Church v. Georgia Pow- 
er Coy 19 Ga. A. 633,91 SE 104%. (2) 
Action by an administrator appointed 
by the wrong court cannot be given 
life by injecting therein, through 


But if the third party raises an 
opposition which is contested by plaintiff, plaintiff 
may examine the third party on the preliminary mo- 
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suit brought by®® or against®°® one not existing as a 


Ordinarily plain- 
move in opposi- 
authorized.° 


party notice had 
for another.®? 


tease?) 


of both parties 
Further, where 


in the case of a 


amendment or otherwise, an adminis- 
trator duly appointed after com- 
mencement of the action, whose legal 
entity at the commencement of the 
action was nonexistent. Rogers v. 
Mellon, 43 Ida. 466, 258 P 166. 

60. Sawyer v. New York State 
Clothing Co., 58 Vt. 588, 2 A 483. 

61. Brooks v. Boston, ete., R. Co., 
211 Mass. 277, 97 NE 760; Tetlow’v. 


Orela, Ltd., [1920] 2 Ch. 24. 

62. Surace v. Pio, 112 Me. 496, 92 
AC621. 

63. Denton v. Stephens, 32 Miss. 


194; Madison County v. Candler, 123 
N. C. 682, 31 SE 858; “Gilmer v. De- 
Caro, 13) PacDist. 173), 29" Paz Cox 625% 
Dawson v. Clark, 3 Sneed (Tenn.) 438. 

[a] For example (1) where, pend- 
ing an action by the state upon the 
relation. of a county commissioner 
to recover taxes of a defaulting col- 
lector, the legislature changed the 
law requiring such actions to be 
brought on the relation of the board 
of education, it was proper to allow 
a substitution of the board of educa- 
tion as relator. Madison County v. 
Candler, 123 N. C. 682, 31 SE 858. (2) 
A plaintiff may substitute the name 
of one nominal plaintiff for another. 
Denton v. Stephens, 32 Miss. 194. (3) 
In a proceeding by the chairman of a 
county against a sheriff, if the chair- 
man is changed pending the suit, an 
amendment changing the name of 
plaintiff accordingly is permissible. 
Dawson v. Clark, 3 Sneed (Tenn.) 438. 
(4) The act of 1790, permitting 
amendments, does not warrant a total 
change of parties to a suit, except in 
a case where the parties were merely 
nominal, and the person concerned in 
interest had also been a party from 
the beginning. Camden County v. 
Sawyer, 9 N. Ci 61: 

64,5 tes vei Burrell Constr Cons 
Hawaii Fed. 328 (permitting substitu- 
tion of principal for agent as plain- 
tiff intervener on the ground that the 
agent had brought action in a repre- 
sentative capacity, but stating that 
no substitution of interveners will be 
permitted where the cause of action 
is thereby changed). 

65.0) Ui k Evening Post 
Co. v. Chaloner, 265 Fed. 204 [app 
dism 252 U. S. 591 mem, 40 SCt 396 
mem, 64 L. ed. 731 mem]; Southern 
Re Cove, Blant, 165 Medi 258: 

Ala.—Mosaic Templars v. Flana- 
gan, ‘CALyY 115 Sse. 

Cal.—Dubbers v. Goux, 51 Cal. 153. 

Hawaii.—vU. S. v. Burrell Constr. 
Co., 3 Hawaii Fed. 328. 

tae ee a v. Larcom, 5 Ida. 492, 
pli 22 

111. Es ree v. Seaton, 170 Ill. A. 1. 

Iind.—Hubler v. Pullen, Spal aeZzie 
{63 AmD 620; Baltimore, ete., R. Co. 
v. Gillard, 34 Ind. A. 339, 71 NE 58. 


Formal parties. 
to amend by substituting one merely formal party 


legal entity, as in the case of an action in the name 
of a person deceased.®* 
that no proceeding shall fail because of an amend- 
able error in form, substitution of parties is not 


Under a statute providing 


It is usually regarded as proper 


Intervener. In a proper case there may be a sub- 
stitution of interveners.®* 

[§ 294] b. Plaintiffs—(1) In General. 
sence of statutory provision an entire change of 
parties plaintiff by substitution, in effect amounting 
to change of the cause of action, cannot be permit- 
However, where .there is no change in the 
cause of action and the party substituted bears some 
relation of interest to the original party and to the 
action, the substitution may be allowed,*® as where 
the substitution is of one having the legal right to 
sue instead of one improperly named as plaintiff.°7 


In the ab- 


Iowa.—Myers v. Chicago, ete., R: 
Co., 152 Iowa. 330, 181 NW 770: 
La.—Curacel v. Coulon, 2 Mart. 143. 
Me.—Clark v. Anderson, 103 Me. 
134, 68 A 633; Fleming v. Courtenay, 
98 Me. 401, 57 A 592, 99 AmSR 414. 
Md.—Wright v. Gilbert, 51 Md. 146. 
Mass.—Silver v. Jordan, 139 Mass. 


280, 1 NE 280. 

Mo.—Arrowood vy. Delaney, (A.) 
295 SW 522; Clements v. Greenwell, 
40 Mo. A. 589. 
rene H.—Elliott v. Clark, 18 N. H. 

N. Y.—Concrete Pub. Co. v. Reed, 
70 Mise. 22, 126 NYS 658; Lloyd v. 
Rosenthal, 180 NYS 30: 

N. C.—Camden County vy. Sawyer, 
Wo ISle LOh Gil. 

Pa.—Wildermuth v. Long, 196 Pa. 
541, 46 A 927. 
eS I—Thayer v. Farrell; 11\Re 1. 


Ss. C.—Johnson v. Mayrant, 12 S. C. 
L. 484. 

Utah.—Platz Vv. International 
Smelting Co., 61 Utah 342, 213 P 187, 
190 bet Cye]. 
dach Iron, etc., Co. v. Ten- 
ehbabi 136 Va. 163, 118 SE 502; Nor- 
folk Southern R. Co. v. Greenwich 
Corp., 122 Va. 631, 95 SE 389. 

Wash.—Liebmann v. McGraw, 3 
Wash. 520, 28 P 1107. 

Austr.—Loxton y. Moir, 18 Austr. 
CHER 36.0. 

See Armstrong v. Bean, 59 Tex. 
492 (holding that the filing of an 
amended petition substituting an en- 
tirely different plaintiff was an ir- 
regularity and- could have no effect. 
other than the filing of an original 
petition). 

[a] Under the civil law as ad- 
ministered in the province of Quebec 
a new plaintiff cannot be substituted 
by an amendment to the writ of sum- 
mons and the declaration. Janowitz- 
er v. Montreal Bank, 10 Que. Pr. 107.° 

66. U. S.—New York Evening 
Post Co. v. Chaloner, 265 Fed. 204 
[app dism 252 U. S. 591 mem, 40 SCt 
396 mem, 64 L. ed. 731 mem]. 

Colo. = Gambell v. Shipley, 74 Colo. 
Sod, 223 PR 49; 

Ind.—Meyer v. State, 125 Ind. 335, 
25 NE 351; Fleenor v. Taggart, 116 
nds ale oF 18 NE 606. 

Kan. —Howard v. Reiter, 120 Kan. 
303, 2438 P 278 [reh den 120 Kan. 550, 
244 P 4]; Hudson v. Barratt, 62 Kan. 
ST) (6b Pp 737; Harper v. Hendricks, 
49 Kan. 718, 31 P 734, 

Mo.—Eulinbere v. Quick Payment 
aoe, Mine ee Sinise Cos CAS) 26S 

N. H.—Contoocook Fire Precinct v. 
Hopkington, 71 N. H. 574, 53 A 797. 

67. U. S.—Salyer v. Consolidation 
Coal Co., 246 Fed. 794, 159 CCA 96 
[certiorari den 246 U.-S. 669, 38 SCt 
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*By DOUGLAS ROBINSON GRAY (§§ 293-306). 
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So when an action is brought by a person who has 


the beneficial interest in the subject 


son who has the legal right to sue may be substituted 
as suing for his use,®® this rule being statutory in 
Substitution of plaintiffs 
should not be allowed where it would result in 
prejudice or injury to the rights of defendant.‘° 

While statutes providing 
for the striking out or adding of new parties have 
been construed as not contemplating a substitution 
of parties plaintiff,’? there is authority for a con- 
trary construction;7* and, further, it has been held 
that an amendment substituting plaintiffs may be 
permitted under a statute allowing amendments, in- 


some jurisdictions.°?® 


Statutory provisions.7! 


cluding a change of plaintiffs,7* or 
permitting an amendment to enable 


345, 62 L. ed. 931]; McDonald v. Ne- 
braska, 101 Fed. 171, 41 CCA 278; 
Nebraska v. Hayden, 89 Fed. 46. 

Ga.—Kennedy v. Gelders, 7 Ga. A. 
241, 66 SE 620. 

Ida.—McGrath v. West End _ Or- 
ea ete., Co., 43 Ida. 255, 251 P 

Iowa—Hook v. Garfield Coal Co., 
112 Iowa 210, 883 NW 9638; Wells v. 
Stombock, 59 Iowa 376, 13 NW 339. 

Me.—Waterman v. Dockray, 79 Me. 
149, 8 A 685. 

Mich.—Gratiot County v. Munson, 
157 Mich. 505, 122 NW 117. 

Miss.—Grand Lodge C. K. P. v. 
Hill, 110 Miss. 249, 70 S 347. 

Mo.—Craig v. Metropolitan L. Ins. 
Co.,° 220 Mo. A. 913, 296 SW 209; 
Turner v. Noble, 211 Mo. A. 656, 249 
SW 1038. 

N. Y.—Hulbert v. Hohman, 22 Misc. 
248, 49 NYS 633. 

N. C.—Bullard v. Johnson, 65 N. 
C. 436. 

Okl.—Farrell v. Puthoff, 13 Okl. 159, 
74 P 96 [cit Armour Packing Co. v. 
Orrick, 4 Okl. 661, 46 P 573]. 

Pa.—Adams v. Edwards, 115 Pa. 
211. 8 A 425, 

Utah.—Sargent v. Union Fuel Co., 
37 Utah 392, 108 P 928. 

[a] Action by attorney in fact.— 
Where a suit is improperly brought 
in the name of certain persons by 
another as their attorney in fact, the 
mistake is merely a technical one 
which may be amended. Adams v. 
Edwards, 115 Pa. 211, 8 A 425. 

[b] Receiver.—When, through in- 
advertence, the summons and com- 
plaint are entitled in the name of 
plaintiff company, instead of the re- 
ceiver thereof, the court may grant 
an amendment thereto making the 
receiver plaintiff therein. Hulbert v. 
Hohman, 22 Misc. 248, 49 NYS 633. 

{c] Substitution of true assignee 
for false.—Where an alleged assignee 
sued as plaintiff, the court approved 
substitution of another plaintiff 
shown to be the true assignee of the 
claim sued upon, the assignment hav- 
ing been made prior to the commence- 
ment of the action. Reynolds v. 
Smathers, 87 N. C. 24. 

{d] In England, where a bona fide 
mistake of law or of fact has been 
made in commencing an action in 
the name of the wrong person as 
plaintiff, the court has jurisdiction, 
under order XVI, rule 2, to order an- 
other person to be substituted as 
plaintiff even after it has been decid- 
ed that the original plaintiff has no 
right of action. Hughes v. Pump 
Tene Hotel! Co., Ltd., [1902] 2 K. B 


BP In Ontario—‘‘Con. Rule 313 
enables the Court or Judge to order 
the substitution of a plaintiff only 
when satisfied that the action has 
been commenced in the name of the 
wrong person as plaintiff ‘through a 
pona fide mistake and that it is neces- 
sary for the determination of the real 
matter in dispute so to do.’” Biggar 
v. Kemp, 17 Ont. L. 360, 361, 12 eent 


PARTIES 


matter, the per- 


under a statute 
plaintiff to sus- 


WR 700 [dism app 12 OntWR 628]. 

68. New York Evening Post Co. v. 
Chaloner, 265 Fed. 204 [app dism 252 
U. S. 591 mem, 40 SCt 396 mem, 64 -L. 
ed. 731 mem]; Winter-Loeb Grocery 
Co. v. Boykin, 203 Ala. 187, 82 S 437. 
See Heard v. Turner, 234 Mass. 526, 
125 NE 596 (holding that if Rev. 1, 
ec 173 § 4 requires the assignment of 
a nonnegotiable legal chose in action 
to be in writing, or else the assignee 
cannot maintain an action in his own 
name, where he has the sole beneficial 
inter est, as, in case of an assignment 
of judgments by the judgment credi- 
tor to his counsel for professional 
services, he can sue in the name of 
the assignor, and plaintiff attorney’s 
amendment, substituting the judg- 
ment creditor as plaintiff, with the 
averment that the action was brought 
for the use and benefit of the attorney 
as assignee, was properly allowed). 
But see Morris v. Barney, 17 F. Cas. 
No. 9,826, 1 Cranch C. C. 245 (holding 
that the payee of a note could not be 
added as suing for the use of the in- 
dorsee). 

[a] Where, after suit is begun by 
an assignee for creditors upon an 
assigned claim, the claim is sold and 
the assignee discharged, the pur- 
chaser of the claim is entitled to have 
the assignor made plaintiff as suing 
for his use. Congress Constr. Co. v. 
Farson, etc., Co., 199 Ill. 398, 65 NE 
357 [aff, 10L Ill. A. 279]. 

69. Estes v. Thompson, 90 Ga. 698, 
17 SE 98; Winter v. Matthews, 41 
Ga. 652; Hillyer v. Magruder, 25 Ga. 
A. 501, 103 SE 738; Kennedy v. Geld- 
ers, 7 Ga. A. 241, 66 SE 620. 

[a] “A plaintiff who has no le- 
gal or equitable right to maintain the 
suit can not amend by striking his 
name therefrom as plaintiff and sub- 

stituting therefor, as plaintiff suing 

for his use, the name of another hav- 
ing the legal right to maintain the 
suit.” Ludlam Constr. Co. v. Cum- 
mings, 34 Ga. A. 786, 131 SE 191. 

[b] Connection of plaintiff.—In 
the absence of a showing that some 
right in the original plaintiff is con- 
nected with the cause of action which 
he desires to assert in the name of a 
nominal party to be substituted, the 
substitution cannot be made. Hall v. 
Harris, 6 Ga. A. 822, 65 SE .1086. 

Where original plaintiff neither 
natural nor artificial person see supra 
§ 293 note 59 [a]. 

Po ae Skews v. Dunn, 3 Utah 186, 2 

{a] Prejudice not shown.—(1) An 
objection that an amendment permit- 
ting substitution of plaintiff pre- 
vents defendant from establishing a 
counterclaim will not be sustained, 
where defendant has filed no counter- 
claim at the time of such amendment. 
Bickford v. Cooley, 34 S. D. 296, 148 
NW 505. (2) An objection that an 
amendment deprives defendant of a 
jury trial will not be sustained where 
he had not asked for such a trial at 
the proper time. Pearson vy. Bara, 
(Mass.) 161 NE 823. 


A 


r§ 294 


tain the action for the cause for which it was in- 
tended to be brought,’° or under a statute authorizing 
the substitution of new parties as the ends of jus- 
tice may require.*® 
abatement of actions because of nonjoinder will not 
permit the substitution of one sole plaintiff for an- 
other sole plaintiff.77 

Jurisdictional plaintiff. A substitution of plain- 
tiffs, which destroys the diversity of citizenship nec- 
essary to the maintenance of a particular action in 
the federal courts,7® should not be granted upon 
motion of defendant.*® 

One lacking authority to sue in the particular ac- 
tion involved cannot be substituted as plaintiff.®° 

Propriety of particular substitutions.*+ 


A statute providing against the 


Subject 


~~ 


71. Action for use of original 
plaintiff see supra text. and note 68. 
72. Stodder v. Grant, 28 Ala. 416; 
Leaird v. Moore, 27 Ala. 326; Lee v. 
F. A. Schaefer & Co., Ltd., 28 Hawaii 
494; Campbell v. Steiner, 20 Hawaii 


365; Zukowski v. Armour, 107 Ill. A. 
663. Contra Redlowski v. Grossfeld, 
ete:, (Co. 192 TM.tA.. 5384, 

[a] More than one party plaintiff. 


—A. statute permitting the writ to be 
amended by inserting additional 
plaintiffs or by striking out one or 
more plaintiffs when there are two 
or more does not permit the substi- 
tution of one sole plaintiff for anoth- 
er. Surace v. Pio, 112 Me. 496, 92 A 
621; Clark v. Anderson, 103 Me. 134, 
68 A 633; Fleming vy. Courtenay, 98 
Me. 401, 57 A 592, 99 AmSR 414. 

73. Turner v. Noble, 211 Mo. A. 
656, 249 SW 108. 

[a] Statute to be liberally con- 
strued.—Turner y. Noble, 211 Mo. A. 
656, 249 SW 103. 

74. Oberman v. Camden F. Ins. 
Assoc., 314 Ill. 264, 145 NE 351. , 

75. Pearson v. Bara, (Mass.) 161 


vane 823; Costelo v. Crowell, 134 Mass. 
[a] Illustrations.—(1) An action 


brought on a note by an indorsee may 
be amended by striking out the name 
of plaintiff and substituting that of 
the payee where the note is not nego- 
tiable.. Costelo v. Crowell, 134, Mass. 
280. (2) An action for injury to a 
motor vehicle may be amended by 
substituting the registered owner as 
plaintiff. Pearson y. Bara, (Mass.) 
161 NE 828. 

76. Kelly v. Carson eevee Co., 
123 Misc. 918, 206 NYS 5 

[a] An order sabatieatte a cor- 
poration as plaintiff for an individual 
doing business under a _ corporate 
name, to correct an error of plain- 
tiff’s attorney, may be made. Kelly 
v. Carson Petroleum Co., 123 Misc. 
918, 206 NYS 590. 

77; Bardach Iron, etc., Co. v. Ten- 
enbaum, 136 Va. 163, 118 SE 502. 

78. Diversity of citizenship as 
ground for jurisdiction of the federal 
courts see Federal Courts §§ 59-76. 

72. New York Evening Post Co. v. 
Chaloner, 265 Fed. 204 [app dism 252 
U. S. 591 mem, 40 SCt 396 mem, 64 L. 
ed. 731 mem]. 

80. State v. Marietta, etc., R. Co., 
108 N. C. 24,12 SE 1041. 

{aj MTllustration.—Under the pow- 
er vested in the supreme court by 
code to make a substitution of par- 
ties, the board of education cannot 
be substituted, as relator or as party 
plaintiff, in an action for a penalty 
provided by code to be paid by a 
railroad company for failing to file 
its annual report, brought by a pri- 

vate person in the name of the state, 
ine right to sue being vested solely 
in the state, and the state not asking 
to be substituted. State v. Marietta, 
ete., R. Co., 108 Neo-C. 24,.12, SH 1044. 
ai 81. Actions by or against corpora- 

on: 
Generally see Corporations § 2973. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


q 


§§ 294-296]. 


to the considerations already stated®? the real party 


in interest may be substituted for the original plain- 
tiff,s* except where to do so would be to substitute 
a new cause of action®* or present a wholly new or 
different issue.8° The propriety of substituting one 
suing as administrator or executor fora plaintiff 


suing as an individual has been both affirmed*® and - 


denied.*? Similarly, while it has been held proper 
to substitute one suing as an individual in an action 
begun by an executor or administrator,®*® this also 
has been regarded as improper.*® The name of a 
minor plaintiff may be struck out and again in- 
serted as suing by next friend.°° The rule preclud- 
ing a substitution of a different plaintiff from him 
who brought the action does not apply to preclude 
an amendment properly to describe the name of the 
person in whose behalf the action was brought,°®? 
or to substitute one in fact the administratrix in an 
action begun by another as administratrix.®? 

[§ 295] (2) Representative Actions. Where an 
action has been brought by a person in behalf of 


PARTIES 


[47 C.J.] 15% 


himself and others, permission to discontinue such 
action may be refused and other plaintiffs may be 
substituted, where the circumstances under which 
the original plaintiffs attempt to discontinue are such 
as to warrant suspicion of collusion with defend- 
ants.°* In case an action is brought by one person 
in behalf of a large number of persons similarly sit- 
uated, a substitution of plaintiffs sought for the 
purpose of having the action discontinued and de- 
feating its object will not be permitted. 

[§ 296] (8) In Case of Transfer of Interest.°> 
While at common law the general rule is that the- 
termination or transfer pendente lite of the inter- 
est of plaintiff in the subject matter of the action 
abates it,®® and hence the transferee of plaintiff 
cannot be substituted in his stead,°? the common- 
law rule as to abatement has, however, been gen- 
erally abrogated by statute,?* and the substitution 
of the assignee, transferee, or other successor pen- 
dente lite of plaintiff’s interest is permitted,®® often. 


ag in see Corporations § 


sa sate corporation see Corporations 

Amendment changing capacity in 
which plaintiff sues in actions for 
wrongful death see Death § 158. 

Substitution of principal for agent 
ghee for principal see Agency § 

82. See supra text and notes 65-70. 

83. Brooks v. Holton, 136 N. C. 
306, 48 SE 737; Lake Shore, etc., R. 
a v. Elyria, 69 Oh. St. 414, 69 NE 

[a] Ancestor of alleged heir.— 
Where at the time suit was brought 
it was not known that the mother of 
one of the plaintiffs was living, and 
plaintiff sued as her mother’s heir, it 
was within the discretion of the trial 
court, upon discovery of the fact that 
the mother was living, to permit 
amendment of the petition substitut- 
ing the mother for the original plain- 
tiff. Tayon v. Ladew, 33 Mo. 205. 

{[b] Assignee of reversion.—W here 
an action is commenced in the name 
of a lessor of a term of years, for 
rent accrued after he has assigned 
the reversion, the court may amend 
by striking out the name of the as- 
signor and inserting that of the as- 
signee as plaintiff. Bullard v. John- 
son, 65 N. C. 436. 

[c] A wife may be substituted for 
her husband in an action involving 
her property. Norton v. Ferguson, 
203 Iowa 317, 211 NW 417. 

[d] Executor’s bond.—Real party 
in interest may be substituted in an 
action in the name of the state upon 
an executor’s bond running to the 
state. Hudson v. Barratt, 62 Kan. 
Maier Oo C8 tre 

84. Williams v. Arthur H. Crist 
Co., 190 App. Div. 29, 179 NYS 679. 

fal For example (1) an action 
of trover in the name of the assignor 
for the use of the assignee for cred- 
itors cannot be amended by striking 
out the name of the assignor and in- 
serting that of the assignee where it 
is shown that the conversion took 
place after the assignment. Stodder 
v. Grant, 28 Ala. 416. (2) An action 
in tort for the use of another cannot 
be amended by striking out the name 
of the original plaintiff and substi- 
_tuting the name of the use-plaintiff. 
McEachern v. Edmondson, 122 Ga. 80, 
49 SE 798. (3) An action by one as 
trustee for another cannot be amend- 
ed by substituting such other as 


plaintiff where the trustee fails to | 


prove that he holds the legal title. 
Sa ae v. Banks, 116 Ga. 250, 42 SE 


1 Administrators of different es- 
tates.—Substitution of the adminis- 
trator of a father’s estate for the ad- 
ministrator of the mother’s estate, in 


a proceeding on a note against the 
son’s estate, was improper because it 
constituted the substitution of a new 
cause of action. Arrowood v. Delan- 
ey, (Mo. A.) 295 SW 522. 

85. oe v. Kiesel, 9 Utah 397, 

86. See Executors and Adminis- 
trators § 2067 note 72. 

87. See Executors and 
trators § 2067 note 73. 

88. See Executors and 
trators § 2067 note 72. 

89. See Executors and 
trators § 2067 note 73. 

90. Neal v. Spooner, 20 

91. Heckemann v. Young, 
NCas (N. Y.) 196. 

{a] Substitution of plaintiff not 
shown.—There is no substitution of a 
new plaintiff when the original plain- 
tiff amends his petition in order to 
make is clearly appear that his chil- 
dren, in whose name he sued as well 
as his own, were the parties actually 
in interest. Delisle v. Bourriague, 
105 La. 77, 29 S 731, 54 LRA 420. 

92. Hill v. Norfolk-Southern R. 
Co., 1/95) Ne-C: 605, 143). SH) 129, 

Substitution on resignation, remov- 
al, or discharge of personal represen- 
tative see Executors and Administra- 
tors § 2049. 

93. Linden Land Co. v. Milwaukee 
Electric R., etc., Co., 107 Wis. 493, 83 
NW 851; State v. Ludwig, 106 Wis. 
226, 82 NW 158. 

Right of plaintiff to discontinue in 
general see Dismissal and Nonsuit §. 

94. Hirshfeld v. Bopp, 5 App. Div. 
202, 39 NYS 24. 

95. Continuance or revival of ac- 
tion see Abatement and Revival §§ 
236-246. 

AK See Abatement and Revival § 


97. Gale v. Vernon, 3 N. Y. Super. 
679; Bardach Iron, etc., Co. v. Tenen- 
baum, 136 Va. 163, 118 SE 502. 

98. See statutory provisions. 

99. U. S.—Nome, etc., Co. v. Ames 
Mercantile Co., 187 Fed. 928, 109 CCA 


Adminis- 
Adminis- 
Adminis- 


Fla. 38. 
18 Abb 


Davis v. Davis, 93 Ala. 173, 9 


182 Cal. 
Cockrill v. Clyma, 98 
32 Pp 888; Pereira Farms 
Corp. v. Simas;'69 Cal. A. 159, 230 
P 976; Merced Bank v. Price, 9 Cal. 
W XA Salyer. CNS) Le eB ie3R 

D. C.—Young v. Kelly, 3 App. 296. 

Iowa.—Bank of Commerce v. Tim- 
brell, 113 Iowa 713, 84 NW 519. 

Kan.—U. S. Building Co. v. Walker, 
54 P 1043. 

Ky.—Brown vy. Little, 160 Ky. 765, 
170 SW 168; Western Bank v. Colde- 
way, 94 SW 1, 29 KyL 651; Bendles 
v. Pierce, 9 Ky. Op. 762. 
tree ote v. Couch, 7 La. Ann. 


S 736. 

Cal.—Cortelyou v. Baker, 
168, 187 P 417; 
Cal. 123, 


Minn.—American Engine Co. v. 
Crowley, 105 Minn. 233, 117 NW 428. 
Mo.—Turner v. Noble, 211 Mo. A. 
656, 249 SW 108; Pickett v. Kansas 
City Sc School Dist., 193 Mo. A. 519, 186° 


Mont —O’Rourke v. Schultz, 23: 
Mont. 285, 58 P 712. 
Nebr. —McCullough v. Dovey, 61 


Nebr. 675, 85 NW 898. 

Nev.—Twaddle v. Ween 29 Nev.. 
88, ape P 280, 89 P 289 

N. Y.—Hirshfeld v. Fitzgerald, 157 
N. Y. 166, 51 NE 997, 46 LRA 839 and’ 
note [reare den 157 N. Y. 707 mem, 
52 NE 1124 mem]; Smith v. Zalin-- 
ski, 94 N. Y. 519; Mutual Brewing Co. 
v. New York, ete., Ferry Co., 16 App.. 
Div. 149, 45 NYS 101. 

N. C.—Plotkin v. Merchants’ Bank, 
ete,,, Co.,; £88 IN Ca, 71155125" Shab 4s 
Leavering v. Smith, 115 Ni.riCh 385s. 
20 SE 446; Talbert v. Becton, 111 N.. 
C. 543, 16 SE 322. 

N. D.—Sykes Vv. Béck, -12.N. Dy 242, 
96 NW 844. 

Okl.—Purcell Mill, etc., Co. v. Ca- 
nadian Valley Constr. Co., 58 Ol. 629, 
160 P 485; Gillett v. Romig, 17 Okl.. 
324, 87 P 325 [app dism 205 U. S. 
535, 27 SCt 789, 51.L. ed..919]. 
pe MeClure v. McClure, 1 Phila. 

Porto Rico.—Arrache v. Carlsson,. 
33 Raate Rico 243. 

S. D.—Bickford vy. Cooley, 34 S. D: 
296, 148 NW 505. 

Tex, —Dickinson v. Dysart, (Civ.. 
A.) 237 SW 615; Fleming v. Stringer;. 
(Civ Ady 225 SW 801. 

[a] Beneficiary under will may be 
substituted as individual for herself 
as executrix where decree of distribu- 
tion of estate was made pending ac- 
tion for conversion brought by ex- 
ecutrix. Cockrill v. Clyma, 98 Cal. 
123, 32 P 888. 

[b] Heirs at law of am original 
plaintiff may be substituted: Frost 
v. Smith, 148 Ga. 840, 98 SH 471. 

[ec] Heir taking place of executor. 
—Where a decree of distribution was’ 
entered, whereby a decedent’s prop- 
erty and all rights of action growing 
out of its seizure by the sheriff om 
attachment were distributed to an 
executor as an heir, and the other 
heirs conveyed to him their claim im: 
the- property and interest in a suit 
then pending against the sheriff, such 
heir was entitled to be substituted in 
place of the executors suing the sher- 
iff by way of supplemental complaint, 
having sufficiently proved his own- 
ership of the property which had 
been originally acquired by decedent’s: 
heirs and executors in satisfaction of 
a mortgage she held upon an oil lease. 
eye v. Baker, 182 Cal. 168, 187 

[d] Pledgee substituted as as- 
signee of pledgor.—Merced Bank v.. 
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by virtue of express statutory provision.? 
stitution cannot be permitted where the fact of 
transfer or ownership of interest is in issue,? or 
where the effect would be to change the cause of ac- 
There must be an actual transfer or devolu- 
Where the object of the substi- 
tution of the transferee is to enable the original 
plaintiff to be examined as a witness, substitution 


tion.® 
tion of interest.* 


may be refused.° 
Time of transfer. 


tution of the transferee.® 


transferee pendente lite.’ 


Where there are several plaintiffs the transferee 
or successor of one may, under the general rules al- 


ready considered,® be substituted.® 


iPrice ou Cal A. Lil, 98 1383. 

[e] Political subdivision.—Under 
Rev. Codes § 4108, permitting the 
court to allow substitution in the 
event of transfer of interest, a high- 
way district into which the terri- 
tory within plaintiff district was or- 
ganized was entitled to be substituted 
as plaintiff in an action for tax col- 
lections brought against the coun- 
ty. Washington County Good Road 
Dist. No. 2 v. Washington County, 27 
idan 732, 152) P 183: 

[f] Action to quiet title.—Pereira 
Farms Corp. v. Simas, 69 Cal. A. 159, 
230° P 976: 

{g] Ejectment.—W here plaintiff 
in ejectment conveys away his title 
after the action is brought, the court 
has a right to substitute his grantee 
as a party, under the express provi- 
sion of Code § 188. Talbert v. Bec- 
ton, 111 N. C. 543, 16 SE 322. 

[h] Retransfer to original owner, 
—Where plaintiff repurchased his 
cause of action and filed his peti- 
tion after the original purchaser 
had filed suit thereon, objection that 
plaintiff had not made himself a 
party to the suit is untenable. Flem- 
ing v. Stringer (Tex. Civ. A.) 225 SW 
801. 

Abatement or continuance of action 
where there has been a transfer pen- 
dente lite see Abatement and Revival 


§ 241. 
1. See statutory provisions. 
[a] Retroactive operation.—The 


act of Febr. 28, 1859, allowing the as- 
signee, where the assignment is made 
after suit brought, to be substituted 
in the place of the assignor, without 
any restriction as to when the ac- 
tion was brought, applies as well to 
cases brought previously to, as to 
those brought under, the previous 
Practice Act of 1855, which latter 
enacted that its provisions allowing 
substitution should not apply to ac- 
tions then pending, but that such ac- 
tions should be conducted to final 
judgment in all respects as thereto- 
fore provided by law. Cutter v. Wad- 
dingham, 33 Mo. 269. 

2. Winchester v. Walker, 59 Colo. 
WI UAT BD 343% 

Intervention of assignees or pur- 
chasers see supra § 200. 

38. Van Syckels v. Perry, 26 N. Y. 
Super. 621. 

Substitution generally where cause 
of action is changed see supra § 294. 

4 Wells v. First Nat. Exhibitors’ 
Cir., 151 Ga. 249, 106 SH 266;. Walk- 
er v. Sanders, 103 Minn. 124, 127, 114 
NW 649, 123 AmSR 276; Williams v. 
Arthurs Hy Crist: Coy. 190 VApp.y Div: 
29, 179 NYS 679; Spa Baths Co. v. 
Saratoga Springs State Reservation, 
IS Mise 399) 163 NYS 775) [afiel7 2 
NYS 1100 mem]. 

“The right of substitution, and the 
consequent complete elimination of a 
party to the action arises only ei 
where the whole beneficial interest in 


A transfer before commence- 
ment of the action is not a transfer pendente lite 
within the meaning of the rule permitting substi- 
A transfer after judg- 
ment may entitle the transferee to substitution as a 


PARTIES 


A sub- 


Necessity of substitution. 

action makes an assignment pendente lite, it is not 

- usually essential for the transferee to be substi- 
tuted;!° nor can the opposite party insist on such 
substitution,!! it being ordinarily permissible to con- 
tinue the action in the name of the original plaintiff 
-for the use of the transferee.*? 
dente lite should be substituted for, rather than 
added to, the original plaintiffs.% 

Repeated substitutions.’ Acts providing that, in 
ease of a transfer of interest pending a suit, the 
transferee may be substituted as a party, are not 
ordinarily limited to one transaction, but may be 
availed of as often as a transfer is made.*# 
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Where a party to an 


Transferees pen- 


An 


erroneous substitution of others in addition to the 


| substituted.t® 


the cause of action is assigned and 
transferred pendente lite.” Walker. 


v. Sanders, supra. 
[a] EBxamples.—(1) Under Code 
Civ. Proc. § 756, providing that’ in 


case of transfer of interest an action 
may be continued against the original 
party unless the court substitutes a 
new one, an order for substitution 
of a party deféndant is authorized 
only in case of a transfer of interest 
or devolution of liability. Spa Baths 
Co. v. Saratoga Springs State Reser- 
vation, 98 Misc. 399, 163 NYS 775 [aff 
171 NYS 1100 mem]. (2) Where a 
contractor, suing for the balance due 
on a contract, was not entitled to 
money due because of an assignment 
thereof, the assignment of the al- 
leged cause of action by his trustee 
in bankruptcy to a third person, who 
in turn assigned to the assignee of 
the balance due, transferred no in- 
terest, within Code Civ. Proc. § 756, 
providing that, on a transfer of in- 
terest, the action may be continued 
by or against the original party, un- 
less the court directs the transferee 
to be substituted for, or joined with, 
the original party. Williams v. Ar- 
thurvaleOrist’Col- 190 Apps Divs 29), 
179 NYS 679. (3) Where, pending a 
suit by a lessee having an exclusive 
right to exhibit moving pictures to 
prevent the exhibition of such pic- 
tures by others, plaintiff made con- 
tracts with a third party for the ex- 
hibition of the pictures in its thea- 
ters, proposed amendments to the pe- 
tition, substituting such third party 
as plaintiff alone or jointly with the 
original plaintiff, were properly dis- 
allowed. Wells v. First Nat. Exhibit- 
ors? sCirgs151) Gan249,-106)SH) 266. 

[b] An assignment of a judgment 
pendente lite does not necessarily 
authorize a substitution of the as- 
signee as party plaintiff. Allen v. 
Newberry, 8 Iowa 65. 

[c] Assignee for benefit of third 
person.—Where the assignee of a 
judgment, pending an appeal, in fact 
bought for a third person, only such 
third person, and not the nominal as- 
signee, could be substituted as plain- 
tiff as the “party in interest,” under 
provisions relative to substitution. 
Wield wi Wihreeler, 1205 IN. iC 264,826 
SE 812. 

5. Harris v. Bennett, 6 HowPr (N. 
Y.) 220, 1 CodeRepNS 203. See Mur- 
ray v. General Mut. Ins. Co., 9 N. Y. 


Super. 607. 
6. Stewart v. Stewart, 154 Ky. 
367, 157 SW 706; Foster v. Boston 


Cent. Nat. Bank, 93 NYS 603. 

7. Hogan v. San Francisco Super. 
Ct., 74 Cal. A. 704, 241 P 584; Sykes 
v. Beck, 12 N. D. 242, 250, 96 NW 844. 

“In this state a transfer after 
judgment, but before the right of ap- 
peal has expired, is a transfer pen- 
dente lite, the appeal being regard- 
ed as a continuation of the original 
action. . . Section 5739, Rev. Codes 


real assignee may be corrected without a second as- 
signment from such others to the 


party properly 


~~ 


1899, provides that ‘an action is 
deemed to be pending from the time 
of its commencement until its final 
determination upon appeal, or until 
the time for appeal has passed, un- 
less the judgment is sooner satis- 
fied.’’’ Sykes v. Beck, supra. 

8. See supra text and notes 96-99. 

9. Wabash, etc., R. Co. v. Oetting, 
147 Ill. A. 179; Gillespie v. St. Paul 
Ee, ete; Ins: Co. fl63 MorsAl 320 eis 
SW 1079; Luebbering v. Oberkoetter, 
1 Mo. A. 393. 

[a] Illustration.—Where, after 
commencement of an action by G 
and B, B transfers his interest to G, 
it is proper practice to file an amend- 
ed petition dropping B, and stating 
the facts, under Rev. St. (1909) § 
1924, authorizing the person to whom 
the interest in a pending action is 
transferred to be substituted in the 
action. Gillespie v. St. Paul F., ete., 
Ins. Co., 168 Mo. A. 320,153 SW 1079. 

10. Dundee Mortg.,, etc., Inv. Co., 
Ltd. v. Hughes, 89 Fed. 182 (Oregon 
statute); Kringle v. Rhomberg, 120 
Iowa 472, 94 NW 1115; Carterville 
First Nat. Bank vy. Hahn, 197 Mo. A. 
593,597, 198 SW 489; In re Burnt 
River Water Rights, 116 Or. 525, 530, 
241 P 988. 

“It is the settled law of the State 
that a change of parties in interest 
after the institution of the suit, does 
not necessarily require that the ac- 
tion proceed in the names of the 
new parties.” Cartérville First Nat. 
Bank v. Hahn, supra. 

“Where the subject matter of the 
litigation has changed ownership by 
conveyance pending the litigation in 
the Circuit Court it is not necessary 
to substitute the purchaser for the 
original party litigant.” In re Burnt 
River Water Rights, supra. 

“The statute of this state does not 
require the substitution of a purchas- 
er of the property involved in a liti- 
gation while that litigation is pend- 
ing: . Section 38, Or. 1.” . Western 
Land, etc., Co. v. Humfeld, 114 Or. 53, 
59, 234 P 796. 

11. Kringle v. Rhomberg, 


120 
472, 94 NW 1115. 


rycte See Abatement and Revival § 
wl Todd v. Crutsinger, 30 Mo. A. 
oO. 
14. Temple v. Smith, 13 Nebr. 513, 


14 NW 527. 
15. Ferry v. Page,.8 Iowa 455. 
_ [a] For instance, jwhere an orig- 
inal note sued upon was transferred 
pendente lite to F, and by error F 
and two others were substituted for 
the original plaintiff, it was not nec- 
essary, in striking the two wrongly 
substituted plaintiffs and leaving F, 
to show an assignment from F and 
the two others to F, as F was entitled 
to be substituted by virtue of the 
original assignment. Ferry v. Page, 
8 Iowa 455. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Deceased plaintiff. The assignee of a deceased 
plaintiff may properly be substituted,*® rather than 


plaintiffs legal representative.’7 
Fictitious name. 


would seem sufficient.t® 
[§ 297] c. Defendants. 


16. U. S. Building Co. v. Walker, 
(Kan.) 54 P 1043; Twaddle v. Win- 
ters, 29 Nev. 88, 85 P 280, 89 P 289. 

[a] For example, under Code § 
40, providing that, where there has 
been a transfer of interest, an action 
may be continued in the name of the 
original par ty, or the person to whom 
the transfer is made may be substi- 
tuted, one who acquired the entire 
interest in a judgment recovered by 
a plaintiff who thereafter died may, 
on a revival of such judgment, be 
substituted as plaintiff. U. S. Build- 
ing Co. v. Walker, (Kan.) 54 P 1043. 

17. Twaddle v. Winters, 29 Nev. 
$8, So PR. 280, 89 P 289. 

[a] TIllustration.—Where a_ de- 
ceased litigant had conveyed his in- 
terest in an action, in which there 
was no counterclaim, the grantee or 
successor in interest should be sub- 
stituted.as a party to the action, 
rather than the representative of de- 
eedent, since the statute requiring a 
representative of a deceased plain- 
tiff to be substituted is not in con- 
flict with the statute allowing sub- 
stitution of a transferee pendente 
lite. Twaddle v. Winters, 29 Nev. 88, 
35 P 280, 89. P 289. 

[b] In New York, under Code Civ. 
Proe. § 757, providing that, in case 
of the death of a plaintiff, if the 
cause of action survive, the court 
must, on motion, allow the action 
to be continued by his representa- 
tives or successors in interest, and 
§ 756, providing that, in case of a 
transfer of interest, the action may 
be continued by the original party, 
unless the court directed the person 
to whom the interest is transferred 
to be substituted, where, after the 
assignment of a judgment in favor of 
plaintiff, a new trial is ordered, and 
plaintiff thereafter dies, an applica- 
tion by the assignee to be substituted 
as plaintiff should be made under § 
756, instead of § 757. Hale v. Shan- 
non, 58 App. Div. 247, 68 NYS 803. 

Revival of action where: 
Plaintiff assigns pendente lite before 

avon see Abatement and Revival 

6 


Plaintiff's interest is assigned by his 
representative after plaintiff’s 
Dyes see Abatement and Revival § 
18. See statutory provisions. 

19. See Curtin v. Salomon, 80 Cal. 
AL 470, 251 °P 237 (Cholding that’ an 
objection that substituted plaintiff, 
who .had taken by assignment pen- 
dente lite, had not complied with 
a statute relating to the use of a 


fictitious name, did not disclose er- 


ror, in view of a statute permitting 
either substitution or continuance in 
the name of the original plaintiff who 
had complied with such statute). 
20. U. S.—Portland Gold Min. Co. 
v. Stratton’s Independence, 196 Fed. 
714 [writ of error dism 211 Fed. 1022 
mem, 127 CCA 665 mem]. 
Ala.—Heidtmueller v. Louisville, 
Cheat. (ConeZ1Ow Alay 5385198 tSit92 
Watson v. Birmingham Belt R. Co., 
209 Ala. 413,.96 S 257; James v. 
Davis, 209 Ala. SiO OES: 346 [certiorari 
den 262 U. S. 752 mem, 43 SCt 701 
mem, 67 L. ed. 1215 mem]; Currie 
v. Louisville, ete., R. Co., 206 Ala. 
402, 90 S 313, 19 ALR 675; Steele v. 
Booker, 205 Ala. 210, 87 S 203; Dea- 
son vy. Alpine Coal Co., Set) 114 
S 423; Birmingham vy. Darden, 1 Ala. 
A. 479, 55 S 1014. 
Ark’—Davis  v. Chrisp, 159 Ark. 


[aCe ea 11] 
¢ 


Where by statute the action may 
be continued in the name of either the transferee 
or the transferor,'’ compliance of either with a 
statute relative to the use of a fictitious trade name 


An amendment which 
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[4it> Chaar Lon 


works an entire change of parties defendant and 
introduces a new and “independent cause of action 
cannot be permitted.”° 
may be had in a case of privity or succession of in- 
terest,2 although not in the absence of statutory 
sanction as against the objection of plaintiff;?° and 
where service of process has been had upon the right 


However, such substitution 


party, he may be substituted as a defendant in place 


335, 252 SW 606 [certiorari den 263 
is 710, mem, 44 SCt 36 mem, 68 
L. ed. 518 mem]; Schiele v. Dillard, 
94 Ark. 277, 126 SW 835. 

Cal. —Altpeter v. Postal Tel.-Cable 
26 Cal. A. 705, 148 P 241. 
Neal-Millard Co. v. Owens, 115 
959, 42 SE 266; Hunnicutt v. 
Stone, 85 Ga. 435, 11 SE 663; White 
v. Brown, 10 Ga. A. 530, 73 SH 853. 

Ill. Henry v. Seaton, 170. Ill. A, 


1; Zukowski v. Armour, 107 Ill. A. 
663. 

lowa.—Myers v. Chicago, etce., R. 
Co., 152 Iowa 330, 1381 NW 770; Aus- 


tin Western Co., Ltd. v. Weaver Tp., 
136 Iowa 709, 114 NW 189. 


Ky.—Mullins v. Miller Bros. Co., 
LOOW EGye Olea DON IVs Boor 

Me.—William H. Glover Co. v. Rol- 
lins, 87 Me. 434, 32 A 999. 


Md.—Atkinson vy. Philadelphia, etc., 
RCo: sie Mids 632.) LES AY 110: 

Minn.—Erskine v. Mellrath, 60 
Minn. 485, 62 NW 11380. 

Mo.—Anderson y. Doran, (A.) 211 
SW 80; Jordan v. Chicago, etc., R. 
Co., 105 Mo. A. 446, 79 SW 1155; Hall 
v. School Dist. No. 4, 36 Mo. A. 21. 

Nebr.—Burlington Voluntary Re- 
lief Dept. v. Moore, 52 Nebr. 719, 73 
NW 15. 

Nev.—Little v. Virginia, etc., Water 
Co., 9 Nev.-317. 

N. J.—Maitland v. Worthington, 
eoen Oe lay, 4s 35 AN 1595 

Y.—New York State Monitor 
ae Pan Assoc. v. Remington Agri- 
cultural Works, 89 N. Y. 22 [rev 25 
Hun 475]; Licausi v. Ashworth, 78 
App. Div. 486, 79 NYS 631; Voigt 
v. Schenck, 54 Hun 548, 7 NYS 864; 
Elias v. Hayes, 24 Misc. 754, 53 NYS 
358; Jacobsohn yv.. Semel, 129. NYS 
95; Spence v. Griswold, 7 NYS 145, 
23 AbbNCas 239. : 

Okl.—Hilliard v. St. Louis, ete., R. 
Co., 98 Okl. 22, 223'P 877. 

Pa.—Fischer v. Pennsylvania R. 
Cozy 2 Par Cot 245% 

Utah.—Platz Vv. International 
Smelting Co., 61 Utah 342, 213 P 187, 
190 [quot Cyc]. 

[a] “Where is no distinction made 
between natural and artificial persons 
in respect of such an amendment.” 
Altpeter v. Postal Tel.-Cable Co., 26 
Cale cA. 105.4 1085w1'48:-PF 2 4a) 

[b] Trade name.—A plaintiff su- 
ing a corporation was not entitled to 
amend his complaint so as to substi- 
tute an individual doing business un- 
der a trade name as defendant, be- 
cause this would be an entire change 
of parties defendant. Deason vy. Al- 
pine Coal Co., (Ala. A.) 114 S 423. 

[c] The substitution of an indi- 
vidual for a corporate defendant is 
the substitution of one cause of ac- 
tion for another. Anderson v. Doran, 
(Mo. A.) 211 SW 80. 

[d] Director general of railroads. 
—(1) Under the rule that there can 
be no complete change of parties de- 
fendant (see supra text and note 20), 
(2) it has been held that an action 
against a railroad arising out of the 
operation of railroads under federal 
control could not be amended by 
bringing in the director general of 
railroads (James v. Davis, 209 Ala. 


87, 95 S 346 [certiorari den 262 U. 
S. 752 mem, 43 SCt 701 mem, 67 L. 
ed. 1215 mem]; Atkinson vy. Phila- 
deliphian etc... viva Co. 137 Mid. s6s2) 
113 A 110). (8) However, under a 
more liberal statute such a substitu- 


tion has been permitted. Cohen vy. 
Director Gen. of Railroads, 247 Mass. 


of one erroneously sued.?* 


So, where the person 


259, 142 NE 75. 

[e] Rule applied.—An employee 
made a party defendant to an action 
originally brought against employee 
by amendment is entitled to general 
charge, where employer against 
whom suit was brought was so en- 
titled since otherwise there would be 
an entire change of parties. Ala- 
bama Power Co. v. Watts, (Ala.) 117 


S 425. 

Atlanta, ete., R. Co. v. McGill, 
194 Ala. 186, 69 S 874; Plummer v. 
Brown, 64 Cal. 429, 1 P 703; Jemi- 
son v. Halbert, 47 Tex. 180; Platz v. 
International Smelting Co., 61 Utah 
342, 213 P 187; 190 [quot Cyc]. 

fa] Administrator with will an- 
nexed.— Where a party, sued as the 
executor of a surety on a sheriff's 
bond, ceases to be the representative 
of the estate while the action is pend- 
ing, the administrator with the will 
annexed may be substituted as a par- 
ty defendant on his own motion. 
Hamilton v. Crawford, 73 Misc. 23, 
132-NYS 277. 

{b] Grantees.—The grantees of 
land are the “legal representatives” 
of their grantor in an action whereof 
the land is the subject matter, within. 
the meaning of the term as used in 
Code Civ. Proc. § 473, allowing sub- 
stitution so as to give the grantees 
the right of substituting as defend- 


ants. Plummer v. Brown, 64 Cal. 429, 
Ue 7/OER 
{[c] Substitution of new receiver. 


—In a suit for injuries against a rail- 
road in the hands of a receiver for 
whom another was substituted by the 
appointing federal court pending suit, 
the amendment of the complaint by 
substituting the successor as defend- 
ant was proper. Atlanta, etc., R. Co. 
v. McGill, 194 Ala. 186, 69 S 874. 

[ad] Under the civil law as admin- 
istered in Louisiana, where a suit is 
improperly brought against the bene- 
ficiary heir, as such, for a debt of 
the succession, and is dismissed on 
the exception of the heir, leave 
should be granted to plaintiff to 
amend by making the proper parties. 
State v. Leckie, 14 La. Ann. 641 

22. Hood v. California Wine Co., 
4 Wash. 88, 29 68. 

[a] Illustration.—Where one sues 
a corporation on a contract or other 
obligation, he has the right to have 
such corporation retained as defend- 
ant, and cannot be deprived of such 
right by its insolvency, or by any 
disposition it may make of its prop- 
erty, and on appeal in such action a 
motion to substitute an assignee of 
the corporation as defendant will be 
denied because defendant cannot as- 
sign the right of another to sue de- 
fendant. Hood v. California Wine 
Co., 4 Wash. 88, 29 P 768. 

23. Daly v. Blair, 183 Mich. 351, 
150 NW 134; Wilson v. Gallagher, 2 
Alta. L. 360, 12 WestLR 75. 

[a] For example (1) a declaration 
against the receivers of a railroad 
may be amended to substitute the 
company as defendant, where the 
process was served upon an agent 
of the company, and was sufficient to 
apprise him that the cause of action 
was against the company, and not the 
receiver. Daly v. Blair, 183 Mich. 
351, 150 NW 134. (2) Where plain- 
tiffs, who had been injured by a mo- 
tor car, sued G, thinking that he was 
the owner of the car, and, on his ex- 
amination for discovery, it appeared 
that the company of which G was 


162 [47 C.J.] 


who should have been sued appears and defends, al- 
though ostensibly for a party sued by mistake, an 
amendment substituting him for the party sued may 
be permitted.24 Where defendant is not a legal en- 
tity, and therefore cannot be sued, the objection 
cannot be cured by amendment.?° <A defendant is 
not entitled to have substituted upon his own mo- 
_ tion a stranger to the record who has agreed to 
satisfy the judgment, if any, against him.?° 
Statutory provisions. <A statute conferring au- 
thority to add or strike out the name of a party or 
to correct a mistake therein does not permit an 
entire change of defendants by the substitution of 
another or entirely different defendant,?* although 
under such a statute there may be a substitution of 
one of two or more defendants.*° And it has been 
held that an amendment’showing defendant to be 
a corporation instead of a copartnership may be per- 
mitted.?° A statute permitting an amendment by 
inserting additional defendants®°® does not authorize 
the substitution of a new defendant for the only 
one originally named in the writ;*! nor does a stat- 
ute-providing for the bringing in of additional de- 
fendants who may be ultimately liable to the original 
defendant.*?, Under a statute, 


PARTIES 


authorizing an | 


[§§ 297-299 


amendment to enable the party to maintain the 
action for the cause for which it was intended to 
be brought,** an entirely new defendant may be 
brought in in place of the one first named.** A stat- 
ute recognizing the right of anyone interested in 
the subject matter involved to unite with defendant 
in resisting plaintiff’s claim does not permit such 
a person to procure himself to be substituted as 
defendant.*® Under a statute, permitting the sub- 
stitution of one to whom an interest is transferred 
or upon whom liability is devolved,*® the successor 
of a corporation may be substituted as a party de- 
fendant.?7 

[§ 298] d. Discretion of Court. In the absence 
of express provision to the contrary the allowance 
of an amendment substituting a party is, as in the 
ease of other amendments by “leave of court, 38 ordi- 
narily discretionary with the court,*® with reference 
either to the substitution of plaintiffs®° or of de- 
fendants.41 Amendments substituting parties 
should, where permitted, always be in furtherance 
of a determination of the true merits of the con- 
troversy.*? 


[§ 299] 2. Time for Substitution. A right to the 


substitution of parties may be lost by laches.** 


96 NW 844. 


manager owned the car, an order was 
made substituting the company as 
defendants in place of G who was the 
individual ‘who should have been 
served as representative of the com- 
pany had suit been brought against 
it in the first place. Wilson v. Gal- 
-lagher, 2 Alta. L. 360, 12 WestLR 75. 

Necessity of process see Process 
[382 Cyc 424]. 


24. Boehmke vy. Northern Ohio 
eae Co; 88 HOh, St. 156, 102 (NE 
700. 

25. Austin Western Co., Ltd. v. 
be ae Tp., 1386 Iowa 709, 114 NW 
89. 

26. Omaha Southern R. Co. v. Bee- 


son, 36 Nebr. 361, 54 NW 557. 

27. New York State Monitor Milk 
Pan Assoc. vy. Remington Agricultural 
Works, 89 N. Y. 22 [rev 25 Hun 475]; 
Becker v. Woodcock, 136 App. Div. 
589, 121 NYS 71 

[al For exam ple, Crawford & 
M. Dig. §§ 1101, 1239, allowing par- 
ties to be added or stricken by 
amendment of pleadings, “are not 
broad enough to authorize a substi- 
tution of a new party for one in 
whose favor or against whom there 
is) no) riecht) of taetion’” “Davis wv, 
Chrisp, 159 Ark. 335, 252 SW 606 
[certiorari den 263 U. S. 710 mem, 
44 SCt 36 mem, 68 L. ed. 518 mem]. 

28. Riley v. Stern, 10 NYS 8, 23 
AbbNCas 435. 

“The court may strike out parties, 
and add others. Code, § 723. The only 
limitation on the power is that a 
sole defendant cannot be stricken out, 
and another substituted in his place.” 
Riley v. Stern, supra. 

{a] For example, under Code Civ. 
Proc. § 723, providing that the court 
may strike out parties, and add oth- 
ers, where a person is improperly 
joined in the complaint with others 
as a defendant, the court may strike 
out the name of such person, and 
substitute one who should have been 
made a defendant. Riley v. Stern, 
10 NYS 8, 23 AbbNCas 435. 


29. Remick v. Spaulding, 82 N. H. 
182, 131 A 608. 

30. See statutory provisions. 

31. Surace v. Pio, 112 Me. 496, 92 
A 621; William H. Glover Co. v. Rol- 
lins, 87 Me. 434, 32 A 999. 

32. Bozzuffi v. MDarrieusecq, 125 
Mise. 178, 210 NYS 455; New York 


Testing Laboratories v. Krainin, 124 
Mise. 667, 208 NYS 801. 

[a] For example, (1) Civ. Pract. 
Act § 193 subd 2, providing for bring- 


ing in additional defendants shown 
to be ultimately liable to defendant, 
in view of subd 4, providing that the 
controversy between defendants shall 
not delay a judgment for plaintiff 
unless the court otherwise directs, 
does not authorize substitution of a 
new defendant for the original de- 
fendant, as in the case of interplead- 
er, but merely enables mutual rights 
of such defendants, as well as plain- 
tiff, to be determined in one action. 
Bozzuffi v. Darrieusecq, 125 Misc. 
P7855 2LO INNS! 455. 05.(2) Civ. rac, 
Act § 193, relating to bringing in 
new parties, does not authorize drop- 
ping the original defendant and sub- 
stituting a new one. New York Test- 
ing Laboratories v. Krainin, 124 
Misc. 667, 208 NYS 801. 

Bringing in new parties see supra 


33. See statutory provisions. 

34. Eaton v. Walker, 244 Mass. 23, 
138 NE 798. 

{a] Proper party to have been 
sued.—A third person may be sub- 
stituted in place of defendant where 
it appears that he was the proper 
party to have been sued in the first 
instance. Adams v. Weeks, 174 Mass. 
45, 54 NE 350. 

35. Britton v. Des Moines, ete., R. 
Co., 59 Iowa 540, 18 NW 710. 

36. See statutory provisions. 

37. Phillips v. American Union F. 
Ins. Co., 168 App. Div. 938, 153 NYS 
99; Burrow v. Marceau, 132 App. Div. 
097, 117 NYS 537. 

[a] Rule applied where no sum- 
mons was served on defendant de- 
sired to be substituted.—Hilliard v. 
St. Louis, etc., R. Co., 98 Okl. 22, 223 
PB 380i, 

[b] Facts held not to constitute 
substitution of defendants.—War- 
ren v. Renault Fréres Selling Branch, 
195: lee Ass Die 

38. See Pleading [31 Cyc 368]. 


39. See cases infra notes 40, 41. 
40. Cal.—Whittier v. Visscher, 189 
Cal. 450, 209 P 23; Fay v. Steuben- 


rauch, 138 Cal. 656, 72 P 156; 
v. San Francisco Super. Ct., 
A. 704, 241 P 584. 

Mass.—Barlow v. Nelson, 157 Mass. 
395, 32 NE 359; Buckland v. Green, 
133 Mass. 421. 

Mo.—Tayon v. Ladew, 33 Mo. 205. 

N. Y.—Riverside Bank v. Totten, 16 
NYS 348. 2 

N. C.—Plotkin v. Merchants’ Bank, 
etc., ey LSS IING (Ch Wit, WISE SE) o4ie 

N. Sykes v. Beck, 12 N. D. 242, 


Hogan 
74 Cal. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


S. C.—Bradley v. Aimar, 140 S. C. 
14, 138 SE 401. 

[a] ‘May allow’ code provision.— 
The allowance of a substitution of a 
purchaser pendente lite, under codes 
enacting that the court “may allow” 
substitution, is in the discretion of 
the court. Sykes v. Beck, 12 N. D. 
242, 96 NW 844. 

{[b] Conditions.—In exercising its 
discretion relative to substitution the 
court may impose such terms and 
conditions as are requistte for the 
protection of the parties. Senft v. 
Manhattan R. Co., 57 N. Y. Super. 417, 
9 NYS 304, 24 AbbNCas 64. 

[ce] Abuse of discretion not 
shown.—Where, after action is begun 
on a note, it is assigned, it is not an 
abuse of discretion to allow the as- 
signee to be substituted as_ plaintiff 
in the action. Whittier v. Visscher, 
189 Cal. 450, 209 P 23. 

41. Cohen v. Director Gen. of Rail- 
roads, 247 Mass. 259, 142 NE 75; Daly 
v. Blair, 183 Mich. 351, 150 NW 134; 
when v. Lincoln, 81,‘Okl. 87, 196 P 

42. 

29. 

[a] Upon a transfer of interest 
substitution of parties plaintiff ‘“‘may, 
and should always, be granted unless 
the defendant will be in some way 
prejudiced thereby.” Richardson v. 


Shaw v. Alexander, 32 Miss. 


Cees 202 Iowa 1371, 1372, 212 NW 
133. : 
43. Kan.—Switzer v. Eadie, 71 


Kan. 859, 80 P 961. 

Minn.—Hunte v. O’Leary, 78 Minn. 
281, 80 NW 1120. 

Sage Se v. Fisher, 27 Miss. 

Mo.—Galloway v. Chicago, ete., R. 
Com a Mo. A. 496 

N. Y.—Riverside Bank v. Totten, 
16 NYS 348 

[a] After the term inh, which the 
judgment was rendered, one cannot 
be substituted as plaintiff, on the 
ground that he has purchased the 


subject matter of the g@ction. Gallo- 
way v. Chicago, etc., R. Co., 68 Mo. 
A. 496. 

[b] A year’s delay.—It was no 


abuse of discretion to refuse to per- 
mit the owner of a note to be substi- 
tuted as a plaintiff in an action there- 
on, which had been commenced in the 
name of another and continued for a 
year after the attorney for the owner 
had known thereof, and where no ex- 
cuse for delay was made. Switzer v, 


“gta Siti a ae 
§§ 299-300} 


Whether or not the application for substitution is 
too late may rest in the discretion of the court.*+ 
Under various statutory provisions substitution of 
parties may be proper at any time before judg- 
ment,*® as after answer,*® after withdrawal of an- 
swer,*’ after trial,*® and after verdict.+® 

After judgment has been entered the court ordi- 
narily has no power to substitute another defendant 
Substitution of a 
plaintiff after judgment may be permissible where 
there was a transfer of interest before judgment,°? 
but substitution of a defendant will be denied where 
the transfer took place after judgment.®? 


in the place of the original one.°® 


Eadie, 71 Kan. 859, 80 P 961. 


{c] Too late after close of evi- 
‘Peay ai a v. Fisher, 27 Miss. 
18 

{d] Laches of assignor.—Where 


the assignor of a note on which an 
action is pending in his name per- 
mits the action to proceed in his 
name, instead of causing the assignee 
to be substituted as plaintiff, as per- 
mitted by Code Civ. Proc. § 756, he 
eannot, after judgment rendered in 
favor of defendant for costs, pro- 
cure the substitution of the assignee 
as plaintiff as against defendant’s ob- 
jection and after a delay of two 
years, indicating acquiescence of 
plaintiff. Riverside Bank v. Totten, 
16 NYS 348. 

{e] Laches not shown.—(1)° A 
motion made a year and a half after 
filing of defendants’ answer, for per- 
mission to amend the complaint by 
changing the action from one against 
defendants representatively to one 
against them individually, would not 
be denied on the ground of laches 
where the case was never put upon 
the calendar and was not moved by 
either party. Kerrigan v. Peters, 108 
App. Div. '292;" 9 NYS 723. (2) 
Where the payee of a promissory 
note indorses it in blank and executes 
an assignment of a real estate mort- 
gage securing it to a person who 
holds it for the benefit of a company 
of which he is president, and the 
note and mortgage are then sold to 
another organization of which the 
same person is treasurer, he holding 
them for the benefit of the organiza- 
tion, and relief is denied to the hold- 
er of the legal title of the note and 
mortgage, on the ground that he is 
not the beneficial owner, an applica- 
tion by such organization, made and 
submitted at the same term of court 
for leave to plead in its own name 
should be allowed, although it had 
previously been served with notice by 
publication, and had actual notice of 
the litigation, and had not entered 
an appearance because relying on its 
interests being protected by proceed- 
ings in the name of the holder of the 
legal title. Ottawa State Bank v. 
Kinnett, 113 Kan. 360, 214 P 776. 

44. Barbee v. Cannady, 191 N. C. 
529, 132 SE 572; Merriam v. Horner, 
92 Wis. 654, 66 NW 808. 

[a] For example, under Rev. St. 
§§ 2610, 2831, which authorize a 
substitution of parties defendant on 
a proper showing, a court may, in its 
discretion, grant such substitution 
after answer is filed in a proper case, 
and for good cause shown. Merriam 
v. Horner, 92 Wis. 654, 66 NW 808. 

{b] Nunc pro tunc order.—Sign- 
ing of an order substituting heirs of 
deceased plaintiff nunc pro tunc, after 
trial, is in the sound discretion of 
the judge. Barbee v. Cannady, 191 
N. ©. 529, 132 SE 572. 


45. Oberman v. Camden F. Ins. 
Assoc., 314 Ill. 264, 145 NE 351. 
46. Cassidy v. Norton, VAS a OF. 3) BM 


433, -143 P1057; Bixby v. Blair, 56 
Iowa 416, 9 NW 318; Merriam v. 
Horner, 92 Wis. 654, 66 NW 808. 

[a] For example (1) where a de- 
fendant, befére answering, filed an 
application to have another substitut- 
ed as defendant, which application 


ed 


PARTIES 


mitted.°? 


is filed.** 


was set for hearing after the time 
for defendant to answer would ex- 
pire, the filing of an answer, express- 
ly reserving the motion to substitute, 
was proper under Code Civ. Proc. § 
386, authorizing defendant to apply 
for such substitution at any time be- 
fore answer. Cassidy v. Norton, 25 
Cal. A. 1433, °143 BP 105795 (2)" Under 
Code § 2574, providing that, when a 
sheriff is a defendant in an action to 
recover property taken under an at- 
tachment, the court may permit the 
party in whose favor the process is- 
sued to be substituted as defendant, it 
is not necessary that the application 
for substitution be made before an- 
swer, Since the real party in interest 
is bound by whatever steps the nom- 
inal defendant has taken. Bixby v. 


Blair, 56 Iowa 416, 9 NW 318. 
47. Israel v. San Diego County 
Super. Ct.,43 Cal. A. 711,185 P 682. 
48. Bush v. Block, 193 Mo. A. 704, 


187 SW 153; Boudreau v. Eastman, 59 
N: H. 467; Barbee v. Cannady, 191 
N. .C:° 529, 132° SH 572. 

{a] TIllustration.—Under a statute 
relative to substitution of parties up- 
on transfer of an interest in a suit 
to foreclose insured’s interest in a 
life policy assigned as security for a 
note, insured’s attorney, upon assign- 
ment by insured to him after trial 
and submission of the case, could be 
substituted as defendant. Bush v. 
Block, 193 Mo. A. 704, 187 SW 153. 

[b] Undisclosed principal.—(1) 
After trial an amendment of an ac- 
tion brought by an undisclosed prin- 
cipal in his own name may be made 
to substitute the’ principal upon the 
record, when neither the course nor 
the result of the trial would have 
been disturbed by such amendment if 
made before trial. Boudreau v. HKast- 
man, 59 N. H. 467. (2) Substitution 
of principal for agent generally see 
Agency § 608. 

49. Bryan v. Inspiration Cons. 
Copper Co., 23 Ariz. 541, 205 P 904 
[setting aside former op. on reh 20 
Ariz. 485, 181 P 577, and reh den 24 
Ariz. 47, 206 P 402]. But see Amy’ v. 
Stein, 48 N. Y. Super. 512 [aff 93 N. 
Y. 661 mem] (holding that a motion 
for leave to amend an answer by 
substituting the name G, in the place 
of the name B, as the name of the 
alleged real party in interest, made 
after the direction of the verdict, was 
properly denied where, if granted, it 
would not have availed defendant). 

[a] For example, under a statute 
providing that a pleading may be 
amended at any stage of the case, an 
application for substitution of par- 
ties plaintiff may be made and grant- 
ed after verdict. Bryan vy. Inspira- 
tion Cons. Copper 'Co., 23 Ariz. 541, 
205 P 904 [setting aside former op. 
on reh 20 Ariz. 485, 181 P 577, and 
reh den 24 Ariz. 47, 206 P 402]. 

50. Moll v. Chicago Sanitary Dist., 
228 Ill. 633, 81 NE 1147; Hicklin v. 
Nebraska City Nat. Bank, 8 Nebr. 463, 
1 NW 135; Murtagh v. Sullivan, 74 
Mise: 517; 132 2NYS* 503% Tilley, vy. 
Beverwyck Towing Co., 33 Misc. 380, 
67 NYS 461. 

[a] For example, Code Civ. Proc. 
§ 50, providing that, “in an action 
against a sheriff or other officer, for 
the recovery of property taken un- 


tution is made by scire facias.°® 
the application is ordinarily made by motion,*® the 
facts being set forth in the motion papers.°®° A 


[47 C.J.] 163: 


On a retrial substitution of parties may be per- 


[§ 300] 3. Application for Substitution and Pro- 
ceedings Thereon—a. In General. 
parties cannot ordinarily be made by mere amend- 
ment of the pleadings without authorization,®* but 
should be made on due application to the court,°® 
and leave obtained.°® 
necessary where substitution is made before answer 
At common law an application for substi- 


Substitution of 


Leave of court may be un- 


Under the codes 


der an execution, and replevied by 
the plaintiff in such action, the court 
may, upon the application of the de- 
fendant, and of the party in whose 
favor the execution issued, permit 
the latter to be substituted as the de- 
fendant, security for the costs being 
given,” does not authorize such sub- 
stitution after final judgment. Hick- 
lin v. Nebraska City Nat. Bank, 8 
Nebr. 463, 466, 1 NW 135. 

{b] Five years after judgment.— 
The circuit court has no jurisdiction, 
five years after judgment is rendered 
in a proceeding and after plaintiff's 
death, to make an order substituting 
his executrix as plaintiff. Moll v. 
Chicago Sanitary Dist., 228 Ill. 633, 81 
NE 1147. . 

51. Curtin v. Salomon, 80 Cal. A. 
470, 251 P 237. 

[a] For example, substitution as 
party plaintiff of one succeeding to 
all plaintiff's rights during the action 
could be made after judgment, the 
transfer being before, and the sub- 
stitution after, judgment. Curtin v. 
Salomon, 80 Cal. A. 470, 251 P 237. 

52. Emerson v. McWhirter, 128 
Cal. 268, 60 P 774. 

{a] For example, Code Civ. Proc. § 
385, providing that, in case the in- 
terest involved in an action is trans- 
ferred, the court may allow the per- 
son to whom the transfer is made to 
be substituted in the action, has ref- 
erence only to transfers made before 
judgment; and hence motion for sub- 
stitution by one who obtained defend- 
ant’s interest in the action after judg- 
ment will be denied. Emerson v. Mc- 
Whirter, 128 Cal. 268, 60 P 774. 

53. McCall v. Lee, 120 Ill. 261, 11 
NE 522 [aff 24 Ill. A. 585]. 

[a] For example, when it has 
been decided, on appeal from a suit 
on a claim against a decedent’s es- 
tate, who is the proper party to sue, 
his name may be substituted in the 
court below, on a retrial, as plaintiff, 
under Pract. Act § 23, permitting 
the introduction of any party neces- 
sary to be joined as plaintiff. Mc- 
Call v. Lee, 120 Tll. 261, 11 NEF 522 
[aff 24 Ill. A. 585]. 

Bringing in new parties after re- 
mand see Appeal and Error § 3283 

54. Fish v. Smith, 73 Conn. 377, “47 
A 711, 84 AmSR 161; Elias v. Hayes, 
24 Misc. 154,253 NYS 858; Jacobsohn 
v. Semel, 129 NYS 95. Sée Fleishner 
Vv. Sacks, 140 NYS 409 (holding that, 
where a summons was made out in 
the name of a person whom it was 
plaintiff's intention to sue, but was 
served on another, it could not be 
amended to bring in such other 
against his objection). 

[a] Substitution of transferee 
pendente lite as plaintiff.—Fish v. 
Smith, * Tom Connie sis 4 7 Aw ee 84) 
AmSR 161. 


55. Fish v. Smith, supra. 

56. Chisholm v. Clitherall, 12 
Minn. 375. 

57. 


Pittspuren ete:, R. Co. ve Mar- 
tin, 82 Ind. 47 


58. Nome, Behe Co. v. Ames Mer- 
Ses Co., 187 Fed. $28, 109 CCA 
OU. 

59. Nome, etc., Co..v. Ames Mer- 


cantile Co., supra. 
60. Nome, etce., 
cantile Co., supra. 


Co. v. Ames Mer- 


164 [47 C.2.} 
“mere statement by counsel that they will ask for a 
substitution of plaintiffs is not a sufficient applica- 
tion to present the question for a ruling of the 
reourtse+ 

A stipulation between the proper parties to the 
effect that a third person shall be substituted as 
defendant may be equivalent to a formally author- 
ized amendment of the complaint substituting such 
third party as defendant.®? 

Who should apply for substitution. Substitution 
of parties should ordinarily be applied for by the 
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x 
[§§ 300-302 


substituted as defendant by his own consent cannot 
thereafter object to the substitution.7° Where the 
original plaintiff moves to dismiss on the ground 
that he did not authorize the action and has no in- 
terest therein, it is improper to order withdrawal of 
plaintiff and substitution of a third party in the ab- 
sence of a motion by the original plaintiff for leave 
to withdraw.*1 Consent of the original plaintiff to 
a substitution will be presumed where the motion 
for substitution of the moving party is made by 
counsel for the original plaintiff.’ 


party in interest,°* such as the grantee®* or the 
It is ordinarily improper 
to make a substitution of parties plaintiff on defend- 
ant’s initiative,°® although a substitution of defend- 
ants may be so made in a proper case.°* 

Consent of the 
party substituted is usually required.°* 
sor in interest is unwilling to be substituted as party 
plaintiff he cannot be so substituted but must be 
made a party defendant upon due service.*® A party ! 


transferee pendente lite.°® 


[§ 301] b. Consent of Parties. 


61. 
114, 54 NE 397. 
62. Tubbs v. Sather, 34 N. D. 284, 


158 NW 276. 


63. Nome, etc., Co. v. Ames Mer- 
centile Con Lei Meds 09285 109 e CA 

64. Nome, etc., Co. v. Ames Mer- 
cantile Co., supra. 

65. Nome, etc., Co. v. Ames Mer- 


cantile Co., supra; Crary v. Kurtz, 
132 Iowa 105, 105 NW 590, 109 NW 
452, 119 AmSR 549; Howard v. Tay- 
Tone 129 No oY. -Supen: 604, 11 How Pr. 


380; Sykes v. Beck, 12 N. D. 242, 96 
NW 844. ‘ 
[a] For example, where there is 


a change of interests pendente lite 
in an action of contract, the court 
will not allow the substitution of 
the purchaser’s name as plaintiff on 
motion of the vendor without a no- 
tice to him. The purchaser is him- 
self the proper party to make the 
motion, and he should do it on notice 
both to the actual plaintiffs and de- 
fendants. Such a substitution will 
be granted as a matter of course 
where it cannot prejudice defendant. 
When such would be the result, it 
will be refused or granted only on 


such terms as will protect defendant’ 


from injury. Howard v. Taylor, 12 
N. Y. Super. 604, 11 HowPr 380. 

66. Hestres v. Brennan, 37 Cal. 
885; Garrett v. Robinson, (Tex. Civ. 
A.) 43 SW 288; Oberndorfer v. Moyer, 
30 Utah 325, 84 P 1102. 

{a] In California (1) it has been 
held flatly that a defendant cannot 
move for substitution as plaintiff of a 
transferee pendente lite. Hestres v. 
Brennan, 37 Cal. 385. (2) In @ later 
case the court held that a defendant’s 
motion for substitution should not be 
granted where no notice of the ap- 
plication had been given to the trans- 
feree to be substituted. Higgins v. 
Kay, 168 Cal. 468, 143 P 710. 

{[b] For example (1) under a 
statute authorizing an action to be 
earried on either by the original par- 
ty to the contract or his assignee, the 
refusal of the court to substitute 
plaintiff's assignee as plaintiff on de- 
fendant’s motion was not error. Ob- 
erndorfer v. Moyer, 30 Utah 325, 84 
P 1102. (2) Defendant in an ac- 
tion on a note by an indorsee cannot, 
by cross bill, claim that the indorser 
was still the owner of it, and ask to 
have him substituted as a party 
plaintiff. Garrett v. Robinson, (Tex. 
Civ. A.) 43 SW 288. 

67. Howe Mach. Co. v. Gifford, 66 
Barb. GCN.» Y.) 597. (holding? that, 
where plaintiff, claiming to own a 
note made by defendant to the order 
of B, brought an action thereon, and 
the assignee in bankruptcy of B, alsc 


If a succes- 


Sauntman vy. Maxwell, 154 Ind.) claiming to own the note, demanded 


payment thereof to himself by de- 
fendant, and defendant served an 
unverified answer, which was _ re- 
turned, and a motion. to’ compel 
plaintiff to receive such answer 
was denied, and five days given 
defendant to put in a verified one, 
and defendant, without putting in a 
further answer, moved that the as- 
signee be substituted as defendant in 
his place, under code provisions that 
defendant not having served any oth- 
er answer than the unverified one, 
which was returned, he was entitled 
to move fora substitution). 

68. Denver, etc., R. Co. v. Nunez, 
66 Colo. 173, 180 P 78; Western Land, 


eter ee v. Humfeld, 114 Or. 53, 234 
796. 
[a] For example, when one com- 


pany is sued, another cannot be sub- 
stituted without its consent, and 
without such consent no amendment 
can be granted which in effect per- 
mits such substitution. Denver, etc., 
uP Co. v. Nunez, 66 Colo. 173, 180 P 


[b] Writing.—Hansen Grain Co. 
v. Shillington, (Sask.) [1917] 2 West 
Wkly 827. 

69. Western Land, etc., Co. Vv. 
Eumteid, 114 Ori2b3,. 234. 196s 
pafoe ‘Thompson v. Schuyler, 7 Ill. 

[a] For example, where a suit in 
ejectment was commenced by A 


against B, who appeared and pleaded, 
and at a subsequent term leave was 
given by the court, “by consent of 
parties,’’ to substitute C for B and 
to plead anew, and at the next term 
thereafter the case was docketed 
against C as defendant, and tried by 
a jury without any further plea, and 
a verdict was rendered for plaintiff, 
on which judgment was entered by 
the court, it sufficiently appeared 
that C was made defendant by his 
own consent, and was, as such, prop- 
erly a party to the suit. Thompson 
vy. Schuyler, 7 Ill. 271. 

71. Lowther v. Glenn, 189 Ky. 687, 
225 SW 1066. 

[a] For example, where plaintiff 
moved to dismiss the action on the 
ground that he had no interest, and 
that the use of his name as plaintiff 
was unauthorized, the court erred in 
ordering the withdrawal of plaintiff 
for the time being, on another per- 
son’s filing an intervening petition 
and asking to be substituted as plain- 
tiff, in the absence of a motion by 
plaintiff to be permitted to withdraw. 
Lowther v. Glenn, 189 Ky. 687, 225 
SW 1066. 

72. Strout v. United Shoe Mach. 
Co., 215 Mass. 11/6, 102) NE) 312: 

73. Betts v. De Selding, 81 App. 


— 


[§ 302] c. Notice. 
interest cannot ordinarily be substituted on motion 
of another without notice to the party to be substi- 
tuted as plaintiff7* or defendant,’* although there is 
authority to the contrary.’° 
the party in interest to be substituted, notice should 
be given to the original plaintiff,*° or hs representa- 
tives,’“ and to defendant.*® 
tion will not be granted on notice of a resettlement 
of an order for interpleader.’® 


A transferee or successor in 


On an application of 


An order for substitu- 


Notice of motion to 


Div. 161, 80 NYS 799; Western Land, 


Clee: v. Humfeld, 114 Or. 538, 234 
‘ . 
[a] , For example, under a code 


providing that in case of a transfer 
of interest the action may be con- 
tinued by the original party, unless 
the court directs the assignee to be 
substituted or joined, an assignee 
cannot be substituted without notice 
to him. Betts v. De Selding, 81 App. 
Div. 161, 80 NYS 799. 

74. United Shoe Repairing Mach. 
Co. v. Dochtermann Storage Ware- 
pouse Co., 186 App. Div. 359, 174 NYS 


[a] For example, where defend- 
ant, sued in replevin, made no proof . 
of service of notice on a third person, 
an order directing that such third 
person be brought in as a party de- 
fendant, and that summons and com- 
plaint be so amended, cannot be sus- 
tained, under Code Civ. Proe. § 820, 
as to substitution. United Shoe Re- 
pairing Mach. Co. v. Dochtermann 
Storage Warehouse Co., 186 App. Div. 
359, 174 NYS 284. 

75. Nezik v. Cole, 43 Cal. A. 130, 
184 P 523. 

[a] For example the substitution 
of one party for another by order of 
court is not such an amendment of a 
pleading as is required to be made on 
notice or to be engrossed, otherwise 
than to be entered in the minutes of 
the court. Nezik v. Cole, 43 Cal. A. 
130, 184 P 523. 


76.) LEO Wacd=—vWe, Da ylor., sd ING Ye 
Super. 604, 11 HowPr 380. 
aden McLaughlin v. New York, 8 


Dat, (N. Y.) 474, 58 HowPr 105. 

[a] For example, where a plaintiff 
had, pending the action, transferred 
his interest and died, and after his 
death his assignee, on notice to de- 
fendant alone, moves to be substitut- 
ed as plaintiff, the motion should be 
denied for want of notice to the per- 
sonal repreSentatives of the deceased 
plaintiff. McLaughlin v. New York, 
8 Daly (N. Y.) 474, 58 HowPr 105. 


Wheto Walon cues) env Wihelaidkey ase bry aig) NGG 
Super, 604, 11 HowPr 380. 
79. 6 App. Div. 


Bolles v. Cantor, 
365, 39) NYS, 652. 

[a] For example, where an order 
to show cause why applicant should 
not be impleaded in an.action against 
a receiver was entered by consent of 
all the parties, a subsequent order 
procured by the receiver on notice for 
résettlement of the first order, and 
without consent of the other parties, 
substituting applicant as defendant, 
and requiring him to pay costs to the 
receiver, Should be set aside on mo- 
tion, where applicant did not apply 
for such relief, and there was noth- 
ing. to show that the receiver was en- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 302-306] 


substitute must be given within the time required by 
loeal practice.*° 

[§ 303] d. Showing as to Right. Any fact essen- 
tial to the right of substitution,®? such as a transfer 
pendente lite,S? must be duly proved in the applica- 
tion proceedings, unless it is admitted.’ Proof ofa 
transfer pendente lite may be unnecessary where 
the original plaintiff has consented to the substitu- 
GINS 

[§ 304] 4. Order. An order of substitution may 
be valid despite its entry as part of the judgment 
instead of as a distinct and separate order.5° An 
order mistakenly designated as an order permitting 
intervention may, in a proper ease, be sustained as 
an order permitting substitution.*® An order sub- 
stituting defendants cannot be granted where such 
relief is not asked in the notice of a motion.*? 
Where, upon a transfer of interest, an order of sub- 
stitution is granted to plaintiff’s transferee upon due 
notice to defendant, the question as to title in the 
substituted plaintiff is determined by the order and 
may not be raised on the trial.** 

Setting aside order of substitution. Ordinarily 
the court cannot set aside its order of substitution 
after the term at which it was granted.S®° Where 
titled thereto. Bolles v. Cantor, 6 


App. Div. 365, 39 NYS 652. 
80. Zubrinsky v. Yarm, 161 NYS 
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substitution as an adjudication of the 
question, and thereafter treating the 
substituted party as standing in the 


[47 C.J.] 165 


plaintiff has expressly or impliedly consented to be 
substituted, his motion to set aside the order of sub- 
stitution after judgment has gone against him will 
be denied.®° 

[§ 305] 5. Subsequent ‘Proceedings—a. In Gener- 
al. Substitution of a new plaintiff*t or of a new 
defendant®? at any stage of a suit is effective for 
all future stages. A substituted party takes up the 
case where his predecessor left it,°? and one sub- 
stituted as plaintiff takes the place of the original 
plaintiff with respect to both the benefits and the 
burdens of his predecessor.°* A party substituted 
as plaintiff takes up the case subject to an order 
relative to giving security for costs.°° A substi- 
tuted defendant may avail himself of all rulings. 
made, and of all exceptions reserved by the original 
defendant prior to the substitution.®°® 

Notice of substitution. A substituted party must 
be duly notified of the substitution before he can 
be affected by notices or proceedings in the action.°* 

[§ 306] b. Pleadings. In the absence of an 
amendment of the pleadings raising new issues, the 
issues in the case are not changed by a substitution 
of plaintiffs.°* Ordinarily it is proper to file a sup- 
plemental complaint setting forth the facts respect- 
[app dism 112 N. Y. 675 mem, 20 NE 


416 mem]. 


91. Brij Indar Singh v. Kanshi 


341 place and stead of the original par- | Ram, L. R. 44"Indian App. 218. 
81. See cases infra text and note| ty.” Crary v. Kurtz, supra. 92. Brij Indar Singh v. Kanshi 
82. 84. Virgin v. Brubaker, 4 Nev. 31,]} Ram, L. R. 44 Indian App. 218. 
s2. U. S.—Nome, etc., Co. v. Ames | 39. 93. - Davis v. Zirkle, 80 Ind. A. 396, 
Mercantile Co., 187 Fed. 928, 109 CCA “Usually an assignee must allege |138 NE 266; Bush yv. Block, 193 Mo. 
650. and prove the assignment to sustain] A. 704, 713, 187 SW 153; Wood v. 
Cal.—Ford v. Bushard, 116 Cal. 273,| an action in his own name. If it| Robbins, 67 Mont. 409, 215 P 1101. 
48 P 119. were not so, a pretended assignee “As a general rule the substitute 
Minn.—Chisholm v. Clitherall, 12 | might recover a judgment, and after- | party takes up the litigation’. . . 
Minn. 375. wards the original owner of the claim | where the original party left it.” 
Nev.—Virgin v. Brubaker, 4 Nev.| recover a second judgment for the| Bush v. Block, supra. 
SF same demand. But this could not be [a] For example, in a_ suit to 
N. Y.—Northrup v. Smith, 58 N. Y.]| in the case where the original plain- | compel delivery of one of several 


Super. 120, 9 NYS 802; 
Croel, 10 HowPr 253. 
Wyo.—Smith v. Cheyenne, 3 Wyo. 85. 
5ilsy 20 P 807; Smith vii Marrineton, 3] 32 P28 
Wreo:.. 503, 27 P 803. 
[a] TIllustrations.—(1) Where a 


St. John v. 


tiff assents to a substitution.” 
gin v. Brubaker, supra. 
aes wal (Clymia,98Cal! 123; 


[a] For example, 
mission by both parties in open court 


Vir- | stock certificates issued in lieu of a 
certificate of stock transferred to a 
stockholder for distribution as a bo- 
nus to plaintiff and others furnishing 
funds to the company, the substitu- 
tion of such transferee’s executor and 


where, on ad- 


person moving to be substituted as 
plaintiff claims under assignments 
made by the administratrix of the 
deceased plaintiff, the assignments 
should be put in evidence, so that the 
court may judge if they have the 
efficacy claimed; and a petition 
which alleged that the cause of ac- 
tion was duly assigned by the ad- 
ministratrix by an instrument duly 
executed to a third person, who there- 
after transferred the same to peti- 
tioner, states mere results of opinion, 
and is_ insufficient. Northrup - v. 
Smith, 58 N. Y.’ Super: 120, 9 NYS 
802. (2) An affidavit by a third per- 
son, who asks to be substituted as 
plaintiff in ejectment, which states 
that, during the pendency of the ac- 
tion, the original plaintiff transferred, 
by warranty deed, all her interest in 
the premises to applicant, and then 
died, and that applicant is now the 
owner of the property, does not state 
with sufficient clearness-a case en- 
titling applicant to the substitution, 
since the deed, while absolute in 
terms, may be in effect only a mort- 
gage, or it may be a mere colorable 
conveyance, or void for want of con- 
sideration, or procured by duress or 


fraud. Smith v. Cheyenne, 3 Wyo. 
513, 27 P 807; Smith v. Harrington, 
3 Wyo. 503, 27 RP 803. 


Substitution of transferee pendente 
lite in general see supra § 296. 

83: Crary v. Kurtz, 132) Towa 105; 
109, 105 NW 590, 109 NW 452, 119 
AmSR 549. 

“Where the transfer of interest is 
admitted, or at least not disputed in 
the hearing on the motion, and no ob- 
jection thereto is thereafter raised, 
we perceive no reason for not regard- 
ing the ruling on the application for 


: 


¥ 


of the facts on which a substitution 
of parties was based, the court, on 
application of defendant, made the 
order of substitution, but the record 
did not show whether the order was 
entered on the minutes of the court, 
even though the order should have 
been entered in the minutes as 
a distinct order made before judg- 
ment, the fact that it was prefixed to 
the judgment, and recorded in the 
judgment book, and made a part of 
the judgment roll, does not affect its 
validity. Cockrill v. Clyma, 98 Cal, 
123, 32 P 888. 

86. Demarrias v. Burke, 50 S. D. 
353. 210 NW 198. 


87. Helling v. Boss, 121 NYS 1013. 
ore Smith v.. Zalinski,. 94 «N. Y. 

89. Van Camp v. McCulley, 89 Oh. 
St. 1, 104 NE 1004. 


[a] For example, setting aside an 
order of substitution at a subsequent 
term was erroneous and beyond the 
discretionary power of a court over 
its own orders, such power ending 
with the term during which the or- 
ders were made. Van Camp v. Mc- 
Culley, 89 Oh. St. 1, 104 NE 1004. 

90. Briggs v. Porter, 1 NYS 669 
[app dism 112 N. Y. 675 mem, 20 NE 
416 mem]. 

[a] TIllustration.—When the _ pa- 
pers in a case show that the attor- 
neys for plaintiffs acted in the matter 
for plaintiffs’ assignee, and had done 
so in other proceedings in which he 
was interested, and the assignee was 
present, and knew what took place at 
the trial, a motion to set aside an or- 
der substituting the assignee as 
plaintiff in order to relieve him from 
the judgment in the case is properly 
denied. Briggs v..Porter, 1 NYS 669 


the others, to whom such certificates 
were issued, for the company as par- 
ties defendant, after it disclaimed 
any interest, did not effect an inter- 
vention so as to shift to the substitut- 
ed defendants the burden of proving 
ownership of the stock. Wood vy. 
Robbins, 67 Mont. 409, 215 P 1101. 
[b] Adoption of predecessor’s 
pleadings,—Where the director gen- 
eral of railroads was in court when 
his name, as agent of the president, 
was substituted as sole defendant in 
a pending action against a railroad 
and his predecessor as director gen- 
eral, but made no objection to the 
court’s order, and neither filed nor 
offered to file any pleadings or 
amendments théreto, the answers 
filed became his without actual 
amendment and refiling of the plead- 
ings. Davis v. Zirkle, 80 Ind. A. 396, 
138 NE 266. 
94. Nome, 


. ete., Co. v. Ames Mer- 
eantile Co., 


187 Fed. 928, 109 CCA 
650; Crary v. Kurtz, 132 Iowa 105, 
107, 105 NW 590, 109 NW 452, 119 
AmSR 549; Helfand v. Massachusetts 
Bonding, etc., Co., 197 App. Div. 759, 
189 NYS 246. 

“As a general rule, the substituted 
party takes up the prosecution or de- 
fense at the point where the original 
party left it, assuming the burdens 
as well as receiving the benefits.” 
Crary v. Kurtz, supra. 

95. Helfand Vv. Massachusetts 
Bonding, etc., Co., 197 App. Div. 759, 
189 NYS 246. 

96. Louisville, etc., Cons. R. Co. v. 
Utz, 133 Ind. 265, 32 NE 881. 

97. Nezik v. Cole, 48 Cal. A. 130 
184 P 523. : 

98. Moore v. Black, (Mo. A.) 275 
SW 549. f diccue 
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ing the substitution of plaintiff.°® 


tuted as plaintiff after the issues in the case have 
been made up need not necessarily file a supple- 
mental complaint,t and failure to do so will not 
necessarily result in revocation of the order of sub- 
stitution and dismissal for want of prosecution.? 
A copy of the complaint should be served on substi- 
In ease of a substitution of de- 
fendants the substituted defendant has the right to 
treat pleadings filed by the original defendant as 
his own,* as fully as the original defendant might 
have done if there had been no substitution. 

Time to answer after substitution. 
plete substitution of plaintiffs is allowed, defendant 
should be allowed a reasonable time to answer the 
complaint as it stands in the name of the new plain- 
A request for additional time, following sub- 
stitution, in which to prepare a defense should be 


tuted defendants.® 


tiff.® 


[a] For example, where plaintiff 
was substituted as party plaintiff on 
the purchasing account against de- 
fendant at a trustee’s sale for bank- 
rupt, the issues remained the same 
as they arose on pleadings before 
substitution, where no amendments 
were made. Moore vy. Black, (Mo. A.) 
275 SW 549. 

99. Ford v. Bushard, 116 Cal. 273, 
48 P 119; Northern Trust, etc., Bank 
v. Beach, 200 Iowa 257, 204 NW 412; 
Bickford v. Cooley, 34 S. D. 296, 148 
| NW_ 505. 

{a] In Porto Rico, tnder code pro- 
visions permitting supplemental com- 
plaints alleging material facts occur- 
ring after the former complaint was 
filed, the court may, in its sound dis- 
cretion, permit a supplemental com- 
plaint setting forth the facts with re- 
spect to a transfer pendente lite and 
a substitution of parties plaintiff pro- 
vided only that no new cause of ac- 
tion is set up thereby. Arrache v. 
Carlsson, 33 Porto Rico 243. 

{[b] For example, after substitu- 
tion of the assignee of a chose in ac- 
tion as plaintiff, he should be allowed 
to amend to show such assignment 
and substitution and to correct al- 
legations equally with any other liti- 
gant. Northern Trust, etc., Bank v. 
Beach, 200 Iowa 257, 204 NW. 412. 

1. Virgin v. Brubaker, 4 Nev. 31. 

{a] For example, where, after 
the issues in a cause are all made up, 
a person claiming to be assignee of 
the cause of action is substituted as 
plaintiff, it is not necessary that he 
should file a supplemental complaint. 
Virgin v. Brubaker, 4 Nev. 31. 

2, Nome, ete., Co. v. Ames Mer- 
cantile Co., 187 Fed. 928, 109 CCA 650. 

[a] No order to file.— Where, on 
the transfer of plaintiff's interest in 
the subject matter of an action, the 
court authorized the substitution of 
the transferee as plaintiff of record, 
but made no order requiring the sub- 
stituted party to file a supplemental 
complaint, mere failure to file it was 

‘no ground for revoking the order of 
substitution and for dismissal of the 
cause for want of prosecution. Nome, 
etc., Co. v. Ames Mercantile Co., 187 
Fed. 928, 109 CCA 650. 

3. Farjeon v. Grant, 54 N. Y. Su- 
per. 535, 6 NYSt 809. 

[a] For example, plaintiff, in an 
action against a sheriff for unlawful 
seizure and conversion of his goods, 
cannot complain that on substitution 
of the sheriff's indemnitors as de- 
fendants he was required to serve a 
copy of the complaint on them. 
jeon v. Grant, 54 N. Y. Super, 535, 6 
NYSt 809. 

4 Bell v. Corbin, 136 Ind. 269, 36 
NE 28; Louisville, etc., Cons. R. Co. 
v. Utz, 133 Ind. 265, 32 NE 881. 

[a] Illustration.— Where a person 
for whom defendant was acting as 
agent is substituted in his stead as 
defendant, the answers filed by the 


PARTIES 


But one substi- 


ever, in certain 


Where a com- | fendant.?? 


original defendant may stand as 
those of the substituted defendants 
without any change of name or re- 


filing. Sieh v. Corbin, 1386 Ind. 269, 
36 NE 23. 
[b] Rule applied where, after the 


institution of a suit, defendant com- 
pany consolidated with other com- 
panies and the consolidated company 
was made the “party defendant. 
Louisville, etc., Cons. R. Co. v. Utz, 
133 Ind. 265, 32 NE 881. 

5. Coleman v. Heller, 13 S. C. 491. 

6. Hines v. Smith, 270 Fed. 132 
[certiorari den 255 U. S. 576 mem, 
41 SCt 448 mem, 65 L. ed. 794 mem]. 

[a] For example, in an action 
against a railroad company, where 
the director general of railroads was 
substituted as defendant before trial, 
if he required further time for the 
preparation of his defense a request 
therefor should have been made im- 
mediately after the order of substi- 
tution, and an objection after the 
case was stated to the jury was too 
late. Hines v. Smith, 270 Fed. 182 
[certiorari den 255 U. S. 576 mem, 
41 SCt 448 mem, 65 L. ed. 794 mem]. 

7. Motion to strike as mode of ob- 
jection to misjoinder see infra § 437. 

Striking out: 

Names of parties in actions in equity 

see Equity § 333. 

Parties in: 
Actions by or elke partners see 
Partnership § 49 

ae Proceedings see Man- 

damus 

8. Seen v. Bennett, 1 Fla. 438. 

9. Burr v. Ross, 19 Ark. 250; Red- 
ington v. Farrar, 5 Me. 379; Cooper 
v. Whitehouse, 6 C. & P. 545, 25 ECL 
568, 172 Reprint 1357. 

10. Moores v. Carter, 17 F. Cas. 
No. 9,782a, Hempst. 64; Roach v. 
Randall, 45 Me. 438; Kelly v. Eich- 
man, 3 Whart. (Pa.) 419. 

11. Arnold v. Sergeant, 1 Root 
(Conn.) 86; Winsor v. Lombard, 18 

(Mass.) BT: 

[a] Alien enemy.—Upon defend- 
ant’s pleading in abatement that one 
of two plaintiffs was an alien enemy, 
the other was allowed to amend by 
striking out the name of coplaintiff. 
Arnold v. Sergeant, 1 Root (Conn.) 86. 

[b] Inmassumpsit upon a warranty, 
plaintiffs unable to. prove joint in- 
terest had leave to strike out the 
name of one of the plaintiffs. Winsor 
v. Lombard, 18 Pick. (Mass.) 57. 

Amendment of writ of entry as to 
parties see Entry, Writ of § 44 

12. Coburn v. Ware, 25 Me. 330. 

a] Bankruptcy.—The name of a 
defendant who pleads bankruptcy aft- 
er commencement of suit may be 
stricken out. Coburn v. Ware, 25 Me. 
330. 

[b] In Massachusetts (1) the rule 
permitting the name of a defendant 
in an action in tort to be stricken 
out was extended to an action on 
contract where a feme covert was 
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[$§ 306-307 


made promptly after the order of substitution.® 

[§ 307] E. Striking Out Parties*’—1. In General. 
It seems that at common law the courts have inherent 
power in the furtherance of substantial justice to 
permit an amendment by which a plaintiff may 
strike out the name of a defendant in an action 
for a tort,® but such power appears in general not 
to have been extended to an action upon contract,® 
or to striking out the name of a plaintiff.1° 


How- 
cases the courts have allowed an 


amendment striking out the name of a coplaintiff** 
or, in an action upon contract, the name of a de- 
Under the codes and practice acts of 
the several states the striking out of a party by 
amendment is as a general rule authorized.+? 
is usually within the power of a plaintiff to amend 
by striking out the name of a coplaintiff,1* either in 
an action upon contract?® or in tort.+%. 


So it 


Likewise, a 


improperly joined (Parsons y. Plais- 
ted, 13 Mass. 189; Colcordy ey. 
Swan, 7 Mass. 291), (2) and in one 
case to an action where the ob- 
ligation sued on was several as well 
as joint (Niles v. Drake, 17 Pick. 
516). (3) There is also a dictum by 
Shaw, C. J. that the court had power 
to allow the name of a codefendant 
who was not liable to be stricken out 
of a writ in actions upon contract. 
Fitch v. Stevens, 2 Mete. 506. 

13. See statutory provisions; and 
Oro Fino, ete., Min. Co. v. Cullen, 1 
Ida. 113; Hudson v. Feige, 58 Mich. 
148, 24 NW 863 (neither of which 
shows which party was, or could be, 
stricken). 

[a] In Maine, under an early stat- 
ute, only amendments striking out 
the names of defendants were allow- 


able; the rule was not applied to 
plaintiffs. White v. Curtis, 35 Me. 534. 
14. Ala.—Randolph yy Hubbert, 


190 Ala. 610, 67 S 416. 

Ca al.—Tormey v. Pierce, 49 Cal. 306. 

Ga.—Green v. Ellis, 145 Ga. 241, 
88 SE 976; Western, etc., R. Co. v. 
Blackford, 131 oe 784, 63 SE 289. 

Mich. —Babe Vv. @ Fleenan:. 2193 
Mich. 229, 159. Sw 494 (recognizing 
rule). 

Miss.—Aven v. Singleton, 132 Miss. 
ake 96 S 165 (recognizing rule). 

M.—Neher v. Armijo, 9 N. 
325, 54 P 236. 

N. Y.—Warsaw v. Pavilion Natu- 
ral Gas Co., 184 NYS 327 (recogniz- 
ing rule); Davis v. Schermerhorn, 5 
HowPr 440. 

Tenn.—Wilson v. King, 6 Yerg. 493. 

N. S.—Richmond School Section 8 
v. Landry, 44 N. S. 34. 

15. U.8S.—Tyson v. Belmont, 24 F. 
Cas. No. 14,315a. 

Ala.—W. B. Paterson Lumber Co. 
v. Patrick, 202 Ala. 363, 80 S 445; 
Berry v. Ferguson, 58 Ala. 314. 

Conn.—Johnson v. Huntington, 13 
Conn. 47. 

Ga.—Smith v. Hanie, 74 Ga. 324. 

Ill—American Home Circle v. 
Schneider, 134 Ill. A. 600. 

Iowa.—Butcher v. Carleton, 11 Iowa 


Me.—Doherty Vesinds 116 Me. 416, 


102) A 229. 

Mass.—Clark v. Holbrook, 146 
Mass. 366, 16 NE 410 (recognizing 
rule); Finney v. Bedford Commercial 


Ins. Co., 8 Metc. 348, 41 AmD 515. 

ena .—Thompson v. Mosely, 29 Mo. 
gal Y.—Getty v. Spaujfding, 58 N. Y. 
“ye -—York v. Nash, 42 Or. 321, 71 P 

Pa. —Edinboro Academy v. Robin- 
son, 37 Pa. 210, 78 AmD 421 (recog- 
nizing rule). 

N. S.—Insurance Co. of North 
America v. Borden, 34 N. S. 47 (recog- 
nizing rule). 

16. Ala.—Lowery v. Rowland, 104 
Ala. 420, 16 S 88. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ae 


§ 307] 


plaintiff may strike out the name of a defendant,1” 
either in an.action upon contract’® or in tort.?® 
Such amendments are not in conflict with a code pro- 
vision that the title of a cause shall not be changed 
Under certain statutes 
regulating amendments,?4 where the obligation is 
joint, plaintiff may not strike out a coplaintiff who 
One who brings an action 
against another and himself in a joint representative 
capacity, it has been held, may not amend by strik- 
ing out his own name as defendant.?° 
amendment be allowed which will deprive the oppo- 
However, in a suit 
against several, where one suffered judgment by de- 


in any of its stages.?° 


is a joint obligee.?? 


site party of a valuable right.?* 


Ga. : 
Sea. 20. 2 SRY Al39s 
Chambers, 24 Ga. 518. 

Iowa.—Hinkle vy. Davenport, 38 Io- 
wa 355. 

Kan.—Kansas Pac. R. Co. v. Nich- 
ols, 9 Kan. 235, 12 AmR 494. 

Mass.—Lowell First Freewill Bap- 
tist Church v. Bancroft, 4 Cush. 281. 
eg H.—Emerson v. Shaw, 57 N. H. 

N. Y.—Mallory v. Virginia Hot 
Springs Co., 157 App. Div. 253, 141 
NYS 961 [app to Ct. of App. granted 
157 App. Div. 933 mem, 142 NYS 1129 
mem] (recognizing rule); Agreda v. 
Faulberg, 3 E. D. Smith 178. 

Pa.—Stefanson v. Plymouth, 262 
Pa. 206, 105 A 97; Hess v. Vinton 
Colliery Co;, 255 ‘Pa. 785-99 A’ 218; 
Ribblett v. Cambria Steel Co., 251 Pa. 
253, 96 A 649; Rangler v. Hummel, 
37 Pa. 130. 

Tenn.—Lillard v. Rucker, 9 Yerg. 
64 (recognizing rule). 

Wash.—Dean v. Oregon R., etc., Co., 
38 Wash. 565, 80 P 842. 

17. Aven v. Singleton, 
256, 96 S 165 (recognizing rule); Peo. 
v. Fortuna Estates, 10 Porto Rico 
Fed. 345. 

18. U. S.—Tobey v. Claflin, 23) FF. 
Cas. No. 14,066, 3 Sumn. 379. 

Ark.—King v. Caldwell, 26 Ark. 405. 

Ga.—Mutual Lloyds Underwriters 
v. Elbel, 108 Ga. 792, 33 SE 951; Starr 
v. Mayer, 60 Ga. 546. 

Ill.—Metz v. Wood, 39 Ill. A. 131. 


Parker v. 


Ind.—Taylor v. Jones, Smith 5. 
Kan.—Mulvane v. Sedgley, (A.) 
6152 94. 


Me.—Look v. Watson, 117 Me. 476, 
104 A 850 (recognizing rule). 

Mich.—Holdridge v. Farmers’, etc., 
Bank, 16 Mich. 66. 

Miss.—Solomon vy. City Compress 
Co., 69 Miss. 319, 10 S 446, 12 S 339. 

N. H.—Smith v. Brown, 14 Ne F; 
67 (recognizing Perley v. 
Brown, 12 N. : 

N. J.—Fairchild v. Llewellyn Real- 
ty Co., 82 N. J. L. 423, 82 A 924 (rec- 
ognizing rule); Lambeck v. Stiefel, 

ON. J. L. 180, 56 A 132 [rev on oth- 
a grounds 71 Ii Aled, 320, 59 A 460]. 

N. Y.—Bartholomae v. Kaufmann, 
91 N. Y. 654 mem [aff 47 N. Y. Super. 
552 mem]; Snelling v. Howard, 51 N. 
Y. 373 {aff 30 N. Y. Super. 400]; Ta- 
tum v. Farson, 167 App. Div. 581, 152 
NYS 817; Bemis v. Bronson, 1 Code 
Rep 
Or.—Fisk v. Henarie, 14 Or. 29, 13 
P 193 (recognizing rule). 

Pa.—Lehigh Nat. Bank v. Seyfried, 
283 Pa. 1, 128 A 536; Cochran v. Ar- 
nold, 58 Pa. 399; Jackson v. Lloyd, 
44 Pa. 82; Benjamin v. Holgate, 51 
Pa. Super. 104; Kidney v. Beemer, 27 
Pa. Super. 558; Murphy v. Booth, 35 


rule); 


Par SOOM 29on8 Warner vy. smith, (2 
WklyNC 107. 
Eng.—Johnson v. Goslett, 18 C. B. 


728, 86 ECL 726, 139 Reprint 1557 
(recognizing rule); Greaves v. Hum- 
fries, 4 EH. & B. 851, 82 ECL 849, 119 
Reprint 316; Craufurd v. Cocks, 6 
Exch. 287, 155 Reprint 551. 

Man.—Buchanan _v. Newman, 9 
WestLR 510./ 

Ont.—Lake Superior Nav. Co. v. 
Beatty, 34 U.sC. Q. B. 201; Cowan vy. 
McIntyre, 19 U. C. Q. B. 607. 


5 


¥ 


132 Miss. 


PARTIES 


tion to strike.27 


Nor will an 


[a]) Illustrations.—(1) The court, 
to prevent the operation of the stat- 
ute of limitations, gave plaintiff lib- 
erty to amend the declaration and all 
subsequent proceedings by striking 
out the names of defendants errone- 
ously joined in the action. Craufurd 
v. Cocks, 6 Exch. 287, 155 .-Reprint 
551. (2) Change in a declaration by 
withdrawing one of the parties see 
Limitations of Actions § 498. 

[b] In Alabama (1) by statute, 
plaintiff, in an action on a joint con- 
tract, may amend by striking out a 
defendant without working a discon- 
tinuance as to the other defendants. 
Crawford v. Mills, 202 Ala. 62, 79 S 
456. (2) Under former statutes the 
rule was that, where a suit was 
brought on a joint contract, an 
amendment of the complaint striking 


“out the name of one of the defend- 


ants, who had been served with proc- 
ess, worked a discontinuance of the 
entire action, unless the amendment 
was made because of a personal de- 
fense, such as coverture, infancy, or 
the statute of limitations. Bvans 
Marble Co. v. McDonald, 142 Ala. 130, 
37 S 830; Kendall v. Lassiter, 68 Ala. 


181; Reynolds v. Simpkins, 67 Ala. 
378; Bachus v. Mickle, 45 Ala. 445; 
Mock v. Walker, 42 Ala. 668; Beech- 


er v. Henderson, 4 Ala. A. 543, 58 S 
805. (3) But a plaintiff, although 
the complaint alleged a joint contract, 
could, under these statutes, strike 
out a defendant if it appeared that he 
was improperly joined, either because 
he was not a party to the joint ob- 
ligation, or because the obligation 
was in fact not joint. Howton v. E. I. 
Du Pont de Nemours, 214 Ala. 479, 
108 S 344; Plunkett v. Dendy, 197 
Ala. 262, 72 S 525; Beitman v. Bir- 
minzeham “Paint, “ete; ‘Co. ' £85) Ala. 
318, 64 S 600; Shriner v. Craft, 166 
Ala. 146, 51 S 884, 1839 AmSR 19, 28 
LRANS 450; Lord.v. Calhoun, 162 
Ala. 444, 50 8 402 (dictum); Atlas 
Goal Co: vy. \O' Rear, 161° Ala. 591,°56 
S 63; Scarbrough v. City Nat. Bank, 
157 Ala. 577, 48 S 62, 131 AmSR 71; 
Bagle Iron Co. v. Baugh, 147 Ala. 
613, 41 S 663; Huntsville Belt Line, 
etc., R. Co. v. Corpening, 97 Ala. 681, 
128 295; Englehardt v. Clanton, 83 
Ala. 336, 3 S 680; Jones vi Bngel- 
hardt, 78 Ala. 505; Masterson v. Gib- 
son, 56 Ala. 56; Jones v. Nelson, 51 
Ala. 471; Lowe, etc., Grocery Co. v. 
Adamson, 12 Ala. A. 541, 68 S 476; 
Hughes v. Albertville Mercantile Co., 
3 Ala. A. 462, 57 S 98. 

19. U. S.—Sels v. Greene, 88 Fed. 
2 ATLANTIC ROUGE. CO” Va mlaaird, 
58 Fed. 760, 7 CCA 489 [aff 164 U. S. 
393, 17 SCt 120, 41 L. ed. 485]. 

Ala.—Wright v. McCord, 205 Ala. 
122, 88) 5 L508) Wouisville R. ‘Cop w. 
Stanley, 186 Ala. 95,65 S 39; Pool v. 
Devers, 30 Ala. 672; Roman v. Dre- 
her, 1 Ala. A. 429, 55 S 1015. 

Ga.—Seaboard Air-Line R. Co. v. 
Jackson, 138 Ga. 54, 74 SE 775; Sa- 
vannah Nat. Bank v. Evans, 30 Ga. 
A. 775, 119 SE 463. 

Mass.—Fifty Associates v. How- 
land, 5 Cush. 214. 

N. Y.—Mazurajtis v. Maknawyce, 
93: (Misc. .3387; 157 NYS 151. (recog- 
nizing rule). 

Pa.—Sturzebecker v. Inland Tract. 
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fault, it was held that plaintiff might strike out the 
names of two other defendants, although it was ob- 
jected that defendant in default might be prejudiced 
in a suit for contribution from his codefendants.?° 
No amendment is necessary if, upon the plea of mis- 
joinder, plaintiff moves for a discontinuance as to 
the defendants who are improperly joined.?® 

A multiplicity of parties is not a ground for a mo- 


Mistake as ground. Under certain statutes reg- 
ulating amendments,?® mistake in fact or law in 
joining plaintiffs or defendants may be ground for 
striking out the name of a party where that is nec- 
essary to a trial on the merits.?° 


However, it has 


Co., 211. Pa. 156, 60 A‘ 5833" Reese vy. 
Peoples Coal Co., 64 Pa. Super. 519; 
Oliver v. Wheeler, 26 Pa. Super. 5. 

Tex.—Meyer v. Opperman, 76 Tex. 
oe 13 SW 174. 

Wis.—Olwell v. Skobis, 126 Wis. 
308, 105 NW 777. : 

[a] Rule recognized in an action 
in tort although defendant claimed 
loss of the right to plead the statute 
of limitations. Olwell v. Skobis, 126 
Wis. 308, 105 NW 777. : 

20. Ansonia Rubber Co. v. Wolf, 1 
Handy 236, 12 Oh. Dec. (Reprint) 119. 

{a] The purpose of the provision 
against changing the title of a cause 
was probably merely to secure uni- 
formity; for before the code it was 
usual in the title of a pleading to 
name first the party filing it. An- 
sonia Rubber Co. v. Wolf, 1 Handy 
236, 12 Oh. Dec. (Reprint) 119. 

21. See statutory provisions. 

22. Slaughter v. Davenport, 151 
Mo. 26, 51 SW 471 [overr Davis v. 
Ritchie, 85 Mo. 501]. 

23. Williams v. McHugh, 17 Ga. 
A. 59, 86 SE 272. 

24. Bessey v. U. S. Shipping Bd. 
Emergency Fleet Corp., 204 App. Div. . 
641,199 NYS 15; Rehfuss vy. Gross, 
108 Pa. 521; Hettinger v. Lemberger, 
1 Pa. Co. 665. 

[a]. Ilustrations.—(1) In an ac- 
tion, based in part upon the doctrine 
of respondeat superior, plaintiff may 
not, over the employer’s objection, 
strike out the name of the employee 
as a defendant, since the employer 
has the right to have the employee as 
codefendant. Bessey _v. U. S. Ship- 
ping Bd. Emergency Fleet Corp., 204 
App; 7 Div., 6415) 199) NYS) ji5t (2) 
Where the sole purpose of the pro- 
posed amendment seems to be to de- 
prive the opposite party of costs, the 
amendment will not be allowed. Reh- 
fuss v. Gross, 108 Pa. 521. (3) A 
plaintiff who has brought an action 
in assumpsit against two defendants 
jointly may not, after a statute of 
limitations would bar a fresh suit, 
amend by striking out one defendant 
and in effect commence a new action 
against the other defendant on a sev- 
eral obligation. Hettinger v. Lem- 
berger, 1 Pa. Co. 665. But see cases 
supra note 18 [a] and [bl]. 

25. Johnson v. Goslett, 18 C. B. 
728, 86 ECL 726, 139 Reprint 1557. | 

26. Lee v. Blodget, 214 Mass. 374, 
102 NE 67 (dictum). 

27. Beaty v. Carolina Life Ins. Co. 
144 §. C. 1, 141 SE 681. 

28. See statutory provisions. 

29. Cochran v. Arnold, 58 Pa. 399; 
Rangler v. Hummel, 37 Pa. 130. 

[a] Mistake presumed.—A mis- 
take authorizing an amendment strik- 
ing out the name of a party will be 
presumed if, without amendment, the 
merits of the case may not be fully 
fet Rangler v. Hummel, 37 Pa. 

[b] Mistake not within statute.— 
(1) Where no change is necessary to 
try the action on its merits, an 
amendment will not be _ allowed. 
Walter v. Kensinger, 2 Pa. Dist. 728, 
13 (Pa Com 2226 m2 ein an action by 
a husband and his wife in the right 
of the wife for injuries to her, in- 
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been held that the name of a codefendant will not be 
stricken out, unless it appears at the trial that the 
name of such defendant was inserted by mistake, 
and not deliberately in an attempt to fix the party 
so joined with liability.°° 

Objection by third person. Where an amendment 
is allowed, a third person, whose rights may be af- 
fected by it, and who had no opportunity to show this 
fact, must afterward have the privilege of being 
heard; and if he can show that the amendment was 
not authorized by law, it cannot operate against 
him.?! Bet if the amendment is such as the law 
allows, it cannot be collaterally attacked by a third 
person.*? 

Although no motion is made, the courts may be 
authorized to strike out the name of a party im- 
properly joined.** 

Other proceedings compared and distinguished.*+ 
A motion to enter a nolle prosequi in an action in 
tort and amend the complaint accordingly is in effect 
a motion to strike out a defendant’s name;?° and 
a nolle prosequi as to one of several defendants in 
an action upon a joint contract, it has been held, is 
merely equivalent to an amendment striking out de- 
fendant’s name.*® 
a plaintiff improperly joined, has been held not to 
xemedy the fault of muisjoinder under a statute 
authorizing an amendment by striking out a party 
improperly joined as plaintiff.** 

Liberal or strict construction of statutes. The 
statutes regulating amendments by, striking out the 
names of parties*® should be liberally construed ;*? 
and, since they are remedial, they will in general be 
held to apply to pending actions,*° as to amendments 
made after adoption of such statutes.** 

[§ 308] 2. Complete Change of Parties.*? Under 
the construction by the courts of statutes regulat- 


cluding a claim for damages belong- 
ing to the husband, a motion to) 147. 
strike out all in the style of plaintiff 38. 


But a nonsuit, upon motion of « 


Gowan v. Stevens, 


PARTIES 


A 


83 Vt. 358, 76 A 


Construction and operation of 


L§§ 307-808 


ing amendments a complete change of parties is’ 
usually not allowed.*® So the name of plaintiff and 
words describing the capacity in which he sues may 
not, in general, be stricken out and the suit left 
in a name that is, in general, held to be merely part 
of the deseriptio personx,** and not the name of a 
plaintiff.4° However, there are decisions to the con- 
trary;*® and where a suit was brought against in- 
dividuals, described as a certain body politic and 
corporate, plaintiff was allowed to strike out the 
names of the individuals.4* Where a plaintiff has 
been permitted to bring in a new plaintiff, the name 
of the original plaintiff may not usually be stricken 
out by a subsequent amendment;*® but in an‘action 
in which a plaintiff had been added by amendment, 
and which was amended again by withdrawing the 
name of the original plaintiff from the.complaint, it 
was held that, since the second plaintiff had been 
added without exception two years before, the case 
stood as if both plaintiffs had been named in the 
original process;*® and in an action upon a note, 
where the record by agreement of both parties was 
amended to read that the action was brought to the 
use of the actual owner of the note, upon defendant 
attempting to prove that the nominal plaintiff had 
no interest in the note and had not consented to the 
use of his name as plaintiff, the name of the nominal 
plaintiff, it was held, should have been stricken 
out.°° If there is no objection by any of the parties, 
and the court consents, the original plaintiffs in an 
amended complaint may be stricken out.°! Where 
a new party defendant has been added, the name of 
the original defendant may not usually be stricken 
out.°? Where certain counts of a complaint refer 
to another than the actual defendant ‘as defend- 
ant, an amendment withdrawing the original counts 
and offering new counts against the actual defend- 


out and trial had in the names of W 
and P as plaintiffs. Wray v. Jami- 
son, 10 Humphr. (Tenn.) 186. 


but the name of the husband was not 
allowed, the court holding that there 
is no mistake in law or fact author- 
izing an amendment under the stat- 
ute where the wife may recover as 
the case stands for the wrong alleged, 
and the proposed amendment is only 
an effort to transfer the wife’s action 
to the husband. Walter v. Kensinger, 


supra. 
30. Wickens v. Steel, 2 C. B. N. S. 
488, 89 HCL 488, 140 Reprint 507; 


Tulloch va Wells, 8 U. CC. CP. 394: 

31. Johnson v. Huntington, 
Conn. 47. 

32. Johnson v. Huntington, supra. 

33. McLewis v. Furgerson, 59 Ga. 
644: Calumet, etc., Min. Co. v. Equi- 
table Trust Co., 186 App. Div. 328, 174 
NYS 317. 

34. Voluntary termination of suit 
see Dismissal and Nonsuit §§ 9-16, 
37-49. 

35. Trees vy. Eakin, 9 Ind. 554. 

86. Ganzer v. Fricke, 57 Pa. 316. 
But see Beringer v. Meanor, 85 Pa. 
223 (where, upon plaintiff's moving 
to amend by striking out the name 
of a defendant improperly joined in 
an action of assumpsit, the court’s 
direction that a nolle prosequi be en- 
tered was held technically an error, 
and an amendment after verdict, nunc 
pro tunc as of the date of original ap- 
plication, was held properly made). 
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37. Gowan v. Stevens, 83 Vt. 358, 
“160A VAT. 
[a] Reason for rule.—Although as 


far as the party nonsuited is con- 
cerned the action is ended, he remains 
a party to the process or pleading. ' 


statutes in general see Statutes [36 

Cyc 1102 et seq]. 

39. Atlas Coal Co. v. O’Rear, 161 
Alas DOL DOs: 63. 

40. Murray v. Mattison, 63 Vt. 479, 
2d Amb Se. 

41. Crawford v. Mills, 202 Ala. 
62, 79 S 456. But see Crump v. Wal- 
lace, 27 Ala. 277 (where, under an 
earlier statute regulating amend- 
ments, it was held that, since suit 
was brought before the adoption of 
the statute, an amendment under the 
statute was not allowable). 

42. Cross references: 

Striking out name of plaintiff in suit 
brought for use of another see in- 
fra § 310. 

Striking out names of one or more 
partners in suit by or against firm 
see Partnership § 490. 

Substitution in general see supra §$§ 
293-306. 

43. See supra § 293. 

44. Descriptio persone in pleading 
see Pleading [31 Cye 99]. 

45. Hallmark v. Hopper, 119 Ala. 
718, 24 S 563, 72 AmSR 900; Wray v. 
Jamison, 10 Humphr. (Tenn.) 186. 

[a] Illustrations.—(1) In a_ suit 
brought in the name of W H, agent 
for N H, an amendment, by which 
the name of W H and the words 
“Agent for’ would be stricken out 
and the name of N H remain, is not 
allowable, since the amendment 
would work an entire change of plain- 
tiff. Hallmark v. Hopper, 119 Ala. 
78, 24 S 563, 72 AmSR 900. (2) Ina 
suit brought by J, receiver of the ac- 
counts of W & P, “Jones, receiver of 
the accounts of’? may not be stricken 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


46. Childers v. Adams, 42 Ga. 352; 
Yocum v. Waynesville, 39 Ill. 220. 

Viale lhus? ic) sin an a2etionmsa 
ejectment brought upon the single 
demise of N P, trustee of M A, a 
feme covert, upon failure to prove 
title in the trustee, the name of the 
trustee and the words “trustee of” 
were allowed .to be stricken out by 
amendment and the action to pro- 
ceed upon the demise of M A, where, 
pending the action, the husband of 
M A had died. Childers v. Adams, 42 
Gat, 3ib2, (2) In an action in the 
name of A L and others, described as 
“commissioners of highways of the 
town of Waynesville,” for a penalty, 
suit for which should have been 
brought in the name of the town, it 
was proper to strike out all but the 
name of the town. MOCUMEn aye 
Waynesville, 39 Ill. 220. 

47. Botkin v. Osborne, 39 Ill. 101. 

48. Reynolds v. Caldwell, 80 Ala. 
232; McKay v. Broad, 70 Ala. 377; 
Tarver v. Smith, 38 Ala. 135; Pickens 
v. Oliver, 32 Ala. 626; Brooks v. Col- 
lier, 3 Ind. T. 468, 58 SW 559. 

[a] The same rule must prevail 
where what cannot be done by one 
amendment is attempted by two. 
Pickens v. Oliver, 32 Ala. 626. 


49. Jarrett v. Gibbs, 107 N. C. 303, 
12° SH) 272. 

50. Fritz v. Heyl, 93 Pa. 77. 

51. Richards v. Smith, 98 N. C. 


509, 4 SE 625. 

52. Copeland y. Dixie Constr. Co., 
216 Ala. 257, 113 S 82; Rarden Mer- 
cantile Co. v. Whiteside, 145 Ala. 617, 
39 S 576. But see Old Rose Distilling 
Cos Vv. Parkhill; 200" LN Ar 4's) 


_ 


§§ 308-312] 


ant is not objectionable as working a complete 


change of parties.°* 


[§ 309] 38. Changing Cause of Action.®+ 
statutes regulating amendments as a rule do not 
allow an amendment to introduce a new cause of 
In general an amendment, by striking 
out a party, either in actions upon contract®® or in 
tort,®’ has been held not to introduce a new cause 
of action, although it has been held otherwise in an 


action.°° 


action upon contract.°® 


[§ 310] 4. Striking Names of Nominal or Use- 
Where an action is brought by one for 
under the statutes governing 
amendments,®°® an amendment striking out the name 
of the nominal plaintiff®t or of the use-plaintiff®? 
But at common law it was held 
that such an amendment could not be made where by 
statute the use-plaintiff was liable for costs.%* 

In an action for the use of the relator, improperly 


Plaintiffs.°° 
the use of another, 


is usually allowed. 


53. Lusk v. Britton, 198 Ala. 245, 
73 S 492. 
54. Withdrawing one of the par- 


ties to a suit not the commencement 
of a new action see Limitations of 
Actions § 498 

55. See Pleading ‘131 Cyc 409 et 


seq]. 

56. Doherty v. Bird, 116 Me. 416, 
102 A 229. 

57. Atlantic, ete, RaiCo. v. Laird, 
164 U. S. 393, 17 SCt 120, 41 I. ed. 
485; Savannah Nat. Bank’ v. Evans, 


307 Ga. Al 755, 119 SH 463. See Old 
Rose Distilling Co.” Vo Parkhill 20.0 
Til. A. 48. 

58. Clark v. Zane, 165 Mo. A. 505, 
148 SW 967. 

59. Nominal and use-plaintiffs in 
general see supra §§ 48-63. 

60. See statutory provisions. 

61. U. S.—W'hitaker v. Pope, 29 F. 
Cas. No. 17,528, 2 Woods 463. 

Ala.—Smith v. Yearwood, 197 Ala. 
680, 73 S 384; Dwyer v. Kennemore, 
31 Ala. 404 [crit and in effect overr 
Stodder v. Grant, 28 Ala. 416, which 
was an action for tort]. 

Boe ecouey v. Collins, 
aale 

Fla.—Hamburg v. Liverpool, 
fine. Coy42. Pla. 86,27 S872. 

IlJl.—McDowell v. Town, 90 Ill. 359. 

Mo.—Pickel Stone Co. v. McClintin, 
177 Mo. A. 494, 160 SW 833. 
. Oh.—Ansonia India Rubber Co. v. 
Wolf, 1 Handy 236, 12 Oh. Dec. (Re- 
print) 119. 

Pa.—Miller v. Pollock, 99 Pa. 202; 
Hritz y. Heyl, 93 Pa. 77. 

Tex.—Martel v. Somers, 26 Tex. 
551; Heard v. Lockett, 20 Tex. 162. 

[a] Illustrations.—(1) In an ac- 
tion in the name of A for the use of 
B, it appearing on the trial that be- 
fore suit was brought A had assigned 
the claim to B, who therefore had the 
legal title, an amendment striking 
out the name of A might ba allowed 
under the Georgia code. Whitaker v. 
Pope, 29 F. Cas. No. 17,528, 2 Woods 
463. (2) Where, in a suit by one for 
the use of others, it appears on the 
trial that the beneficial plaintiffs are 
both the legal and equitable owners, 
an amendment inserting their names 
as sole plaintiffs is properly allowed. 
Miller v. Pollock, 99 Pa. 202. (3) 
Where plaintiff was named in the 
caption of the complaint as H §, pro 
ami, J S, an amendment to have the 
complaint read J S, by his next friend 
and mother, H S, is allowable as 
striking out the name of a nominal 


5- Del. 


eLe.; 


plaintiff. Smith v. Yearwood, 197 
Ala. 680, 78 S 384. 
[b] In Georgia (1) it has been 


held that, where an action is brought 
for the use of another, an amendment 
striking out the name of the nominal 
plaintiff is allowable in actions upon 
contract. Anderson v. Bennett, 160 
Ga. 517, 128 SE 660; Swilley v. Hook- 
er, 126 Ga. 353, 55 SE 31; Woodbridge 
v. Drought, 118 Ga. 671, 45 SE 266; 
McLewis v.«" Furgerson, 


; 


wv 


59 Ga. 644;/ Neher v. Armijo, 
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brought in the name of the state,** or a school dis- 


trict, 15 an amendment striking out the name of the 


The 
[§ 311] 


Wilson v. Savannah First Presb. 
Church, 56 Ga. 554; Bales v. Dublin 
First Nat. Bank, 10 Ga. A. 708, 73 S15 
1076. (2) Thus, where the payee of 
a promissory note brings suit in his 
own name for the use of another, and 
the beneficial plaintiff, before the 
commencement of the action, acquires 
the legal title by indorsement, the 
petition is amendable by striking out 
the name of the original plaintiff and 
allowing the action to proceed in the 
name of the’ beneficial plaintiff. 
Woodbridge v. Drought, supra; Bales 
v. Dublin First Nat. Bank, supra. (3) 
A petition brought by B, superintend- 
ent of banks for the state of Georgia, 
in charge of A Bank and Trust Com- 
pany, in liquidation, may be amended 
to read “‘the petition of the American 
Bank & Trust Co., by and through T. 
R. Bennett, superintendent of banks 
for the State of Georgia, in charge 
of the American Bank & Trust Co., 
in liquidation,” since, properly con- 
strued, the suit as originally brought 
was for the use of the bank, and by 
proper amendment the bank itself 
may become the plaintiff. Anderson 
v. Bennett, 160 Ga. 517, 518, 128 SH 
660. (4) But an amendment striking 
out the name of the nominal plaintiff 
has been held not allowable in ac- 
tions in tort. McEachern v. Hdmond- 
son, 122 Ga. 80, 49 SE 798; Willis v. 
Burch, 116 Ga. 374, 42 SE 718. (5) 
An amendment to a declaration which 
shows that the legal right of action 
is not in the nominal plaintiffs, but in 


‘the persons for whose use they sue, 


should not be allowed without a fur- 
ther amendment striking from the 
declaration the names of the nominal 
plaintiffs. Richmond, etc., R. Co. v. 
Bedell, 88 Ga. 591, 15 SE 676. 

62. Anderson v. Robertson, 32 
Miss. 241; Armour Packing Co. v. 
Orrick, 4 Okl. 661, 46 P 573; Robin- 
son v. Buck, 71 Pa. 386; Serfass v. 
Serfass, 15 Pa. Dist. 748; McDaniel 
Ve Atlantic ‘Codst’ Line Ki 9Coy 16, S: 
C.-15, 56 SH 543. 

[a] In Georgia the applicability of 
the rule in actions in tort has been 
recognized. Burch vy. Willis, 116 Ga. 
374, 42 SH 718. 


63. Teer v. Sandford, 1 Ala. 525. 
64. Luster v. Cook, (Mo. A.) 297 
Sw 459 (recognizing rule). See 


Busche v. McElroy, 12 Mo. A. 567. 

65. Pickel Stone Co. v. McClintin, 
177 Mo. A. 494, 160 SW 8338. 

66. Necessity of actual amend- 
teal upon death of a party see infra 

316. 

67. See statutory provisions. 

68. Jemison v. Smith, 37 Ala. 185; 
Fink v. Manhattan R. Co., 15 Daly 
479, 8 NYS 327, 18 NYCivProc 141, 24 


eae yet 81; Holt v. Thacher, 52 Vt. 
592. 
69. Winn v. Averill, 24 Vt. 283. 
70. Brunson v. Henry, 140 Ind. 


455, 39 NE 256; 
Nichols, 


Kansas Pac. R. Co. v. 
9 Kan. 235, 12 AmR 494; 
ONS Wi 325,049 2 


nominal plaintiff has been held proper. 
5. Party Deceased.°® 
utes governing amendments,°* where one who has 
been named coplaintiff°* or codefendant®® 
ceased at the time suit is brought, an amendment may 
be allowed striking out his name. 

[§ 312] 6. Discretion of Court; 
In general, in actions’? upon contract’ or in tort,’? 
the allowance of an amendment striking out the 
name of a party, by express provision or construc- 
tion of the statutes regulating amendments,** is with- 
in the sound diseretion of the court.’* 
under some statutes plaintiff has the right to strike 
out the name of a party.’° 
of an amendment striking out the name of a party 
is within the discretion of the court, this discretion 
is not, to be abused.’® 


Under the stat- 


is de- 


Absolute Right. 


However, 


Where the allowance 


236; St. John v. Northrup, 23 Barb. 
GN MY) E25: 
71. Ind.—Stanton v. Kenrick, 135 


Ind. 382, 35 NE 19. 

Mass.—Gwynn v. Globe Locomotive 
Works, 5 Allen 317. 
AE Y.—Getty v. Spaulding, 58 N. Y. 

Eng.—Johnson vy. Goslett, 18 C. B. 
(28 86 HCE 726, 139 Reprint 1557 
(recognizing rule); Wickens v. Steel, 
2C. B. N. S. 488, 89 ECL 488, 140 Re- 
print 507. 

Ont.—Bricker v. Ancell, 28 U. C. Q. 


B. 481; Cowan v. McIntyre, TOP WIC: 
Q. B. 607 
[a] Thus it was held that the case 


was not one in which the court should 
exercise its power of allowing an 
amendment, in order to prevent the 
claim from being barred by the stat- 
ute of limitations. Bricker y. Ancell, 
23, ie, Cr Be 4S, 

Jarrett v. Gibbs, 107 N. C. 303, 
12 SE 272; Brown v. Mitchell, 102 N. 
C. 347, 9 SE 702, 11 AmSR 748. 

73. See statutory provisions. 

74. Cross references: 

Discretion as to terms upon motion 
to strike out see infra § 315. : 
Judicial discretion in general see Dis- 

cretion § 3 
Power to review discretion of lower 

court see Appeal and Error § 2753 

et seq. 

75. See cases infra this note. 

[a] In Georgia plaintiff has the 
statutory right to strike out at any 
time the name of a defendant, pro- 
vided defendant has not prayed for 
any relief from a codefendant or 
plaintiff. Pearson v. Courson, 129 Ga. 
656, 59 SE 907; Walker v. Wadley, 


124 Ga. 275, 52 eee 904; Coston v. 
Coston, 66 Ga. 38 
[b] In Ponasyivedia (1) under 


the act of 1858 and prior acts, par- 
ties may strike out the names of 
plaintiffs or defendants when there is 
an allegation of mistake either in fact 
or law. Although these acts might 
have been regarded as merely vesting 
in the courts discretionary powers, 
since the acts are in terms permis- 
sive, under the construction that has 
been given them by the courts, an 
amendment should be allowed when- 
ever this is necessary to a trial on 
the merits of the case. Evidence of 
mistake is unnecessary. Cochran v. 
Arnold, 58 Pa. 399 [expl Locke v. 
Daugherty, 43 Pa. 88, amendment re- 
fused because no allegation of mis- 
take and special circumstances of 
case]. (2) Mistake as ground for 
striking out the name of a party see 
supra § 307. (3) The right to an 
amendment is not always absolute; 
an amendment will not be allowed if 
it gives the party in default any un- 


fair advantage. Rehfuss vy. Gross, 

LOS Pak b2il. 

heres Thompson v. Mosely, 29 Mo. 
[a] Abuse of discretion.—Where 


an amended complaint does not show 
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_ [§ 313] 7. Time. In general, an amendment strik- 
ing out the name of a party may be allowed, under 
the statutes regulating amendments,*7 at any time.78 
For example it may be allowed after demurrer for 
misjoinder;7® after plea in abatement for misjoin- 
der;8° after all the parties have appeared and 
pleaded;*! after issue has been joined and the case 
has been opened for trial;8? after the jury have 
been impaneled** or sworn;** after plaintiff has 
rested;*° after demurrer upon conclusion of plain- 
tiff’s evidence; 35° after motion by defendant that 
plaintiff’s Sridenes be excluded because it does not 
show that a joint liability has been granted, but 
before the jury have been instructed as to such ex- 
clusion and before the charge of the court to the 
jury;** after the evidence is closed,’® and before 
counsel for defendant has concluded his argument 
to the jury;*® after argument of counsel is conclud- 


ed and before the jury retire;®® after the court has’ 


charged the jury and just before the affirmative 
charge for defendant;®! after verdict;°? or after 
a new trial has been granted.®* An appellate court 
may amend the pleadings with respect to the par- 
ties.°* The fact that a presiding judge announces 
orally that he is about to sustain a motion to dis- 
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tiff has no right to bring suit, but has not signed 
any judgment to that effect, does not render a proper 
amendment then tendered, striking out the name of 
the nominal plaintiff, too late.®® But, after verdict, 
the court is not authorized to amend a record to 
permit a substantial change in plaintiff’s claim, where 
the proof at the trial does not support the amend- 
ment;®® and it has been held that an amendment 
striking out the name of a defendant on the ground 
of misjoinder i in an action upon contract will not be 
allowed after verdict for such defendant.®? 

[§ 314] 8. Application and Procedure for Amend- 
ment. <A defendant’s consent, as a rule, is not nec- 
essary to his removal from the record.°* Where a 
defendant has appeared in the action, it is irregular 
to obtain an order striking out such defendant’s 
name without notice.2® Defendants will be presumed 
to have consented to a change in plaintiffs, where 
no objection appears upon the record.? So where 
an amended pleading is treated by the court and par- 
ties as properly filed, it will be regarded as made 
after proper permission.” 

[§ 315] 9. Terms. In general, at common law* 
and under the statutes,* terms may be imposed as a 
condition for amendment,’ although in certain cases 


miss the case on the ground that the nominal plain- 


any cause of action in the coplain- 
tiffs whose names plaintiffs move to 
strike out, and such coplaintiffs’ con- 
nection with the suit is simply that 
of being named as plaintiffs in the 
title of the cause, it was an improper 
exercise of discretion to refuse the 
proposed amendment. Thompson v. 
Mosely, 29 Mo. 477. 

Abuse of discretion in general see 
Appeal and Error §§ 2753, 2754. 

77. See statutory provisions. 

78. Wiesner v. Young, 50 Minn. 21, 
52 NW 390. 


79. Little v. Bradley, 43 Fla. 402, 
31 S 342; Butcher v. Carleton, 11 
Iowa 47; Campbell v. Washington 


yee ete., Co., 166 N. C. 488, 82 SH 


80. Morrissey v. Schindler, 18 
Nebr. 672, 26 NW 476; Beall v. Terr., 
1 N. M. 507 [rev on other grounds 16 
Wall. (U.°S.) 535, 21 L. ed. 292]. 


81. King v. Caldwell, 26 Ark. 405. 
Meee Beaman v. Witney, 20 Me. 

oO. 

[a] In New Jersey Fleming v. 


Freese, 26 N. J. L. 263, holding that 
Pract. Acts (1855) § 10 give the court 
no power to amend the declaration 
upon the joinder of too many defend- 
ants, after going to trial, is no au- 
thority for the proposition that the 
court would not permit a plaintiff to 
amend his proceedings by striking 
the name of one of the defendants 
out of the record, since in that case 
it was one of the defendants who 
moved to strike out the name of a 
ecodefendant, and the ground of the 
decision was that to permit this to 
be done on the trial where no notice 
of misjoinder had been previously 
given by defendant as required by the 
Practice Act, would, in effect, nullify 
§ 10 of that act, which declares that 
the joinder of too many defendants 
shall not be objected to at the trial 
unless notice be given within five 


days after the plea. Fairchild v. 
taka ae Realty Co., 82 N. J. L. 423, 
82 A 92 ; 

83. ay v. Schindler, 18 


Nebr. 672, 26 NW 476. 
Smith v. Brown, 1 Yeates (Pa.) 
513. 


85. Tormey v. Pierce, 49 Cal. 306; 
Lambeck v. Stiefel, 70 N. J. L. 180, 
56 A 132 [rev on other grounds 71 N 
J. L. 320, 59 A460]. 

86. Atlas Coal Co. v. O’Rear; 161 
“Ada, 591,505 'S' 63: 


87. Lowe, etc., Grocery Co. Vv. 


Adamson, 12 Ala. A. 541, 68 S 476. 
ss. Cal.—Tormey v. Pierce, 49 


Cal. 306. 
Pai ape asad v. State Bank, 3 Ind. 
6. 
N. Y.—Bemis v. Bronson, 1 Code 
Rep 27. 
Pa.—Benjamin v. Holgate, 51 Pa. 
Super. 104. 


Tenn.—Wilson v. King, 6 Yerg. 493. 


a 89. Hinkle v. Davenport, 38 Iowa 
Ope 
- 90. Trees v. Eakin, 9 Ind. 554. 

91. Smith v. Yearwood, 197 Ala. 
680, 73 S 384. 

92. Cogshall v. Beesley, 76 Ill. 
445; Metz v. Wood, 39 Ill. A. 131; 


Brown v. Mitchell, 102 N. C. 347, 9 
SE 702, 11 AmSR 748; Stefanson v. 
Plymouth, 262 Pa.. 206, 105 A _ 97; 
Ganzer v. Fricke, 57 Pa. 316; Over 
v. Lindsay, 25 Pa. Dist. 1114. 

93. Vaughn v. Dwight Mfg. Co., 
206 Ala. 552, 91 S 77; Heath v. Lent, 
1 Cal. 410 [overr on another point 
Ah Thaie v. Quan Wan, 3 Cal. 216]; 
Getty v. Spaulding, 58 N. Y. 636. 

94. See Appeal and Error § 2642. 

95. Swilley v. Hooker, 126 Ga. 
DOB OD POL Lolo y 

96. Habel v. Union Depot R. Co., 
140 Mo. 159, 41 SW 459. 

[a] Illustration.—Where, in an 
action for the death of an alleged 
son, upon motion for a new trial by 
defendant, it is claimed that the al- 
leged father is not the father of the 
child and hence not entitled to re- 
cover, plaintiffs may not strike out 
the alleged father as a plaintiff and 
allow judgment to stand in the name 
of the mother. Habel v. Union De- 
pot R. Co., 140 Mo. 159, 41 SW 459. 

97. Wickens v. Steel, 2 CMB aEN Ass 
488, 89 ECL 488, 140 Reprint 507. 

[al Amendment after verdict 
where misjoinder deliberate.— 
“Where a man has been made a de- 
fendant through inadvertence or mis- 
conception, and in the course of the 
trial the evidence against him turns 
out to be insufficient, and the plain- 
tiff’s counsel makes a bona fide ap- 
plication to the judge to strike out 
his name on that account, that may 
be a very fit case for the exercise of 
the judge’s discretion under the stat- 
ute. But, where the plaintiff’s coun- 
sel deliberately goes to the jury with 
a view to obtaining a verdict against 
all the defendants, and fails as 
against one, I think the case is not 
one in which he has a right to ask 


“costs have not been imposed.® 


Where the provi- 


for the exercise of the judge’s dis- 
cretionary power in his favour.” 

Wickens v. Steel, 2 C. B. N.S. 488, 
493, 89 ECL 488, 140 Reprint 507. 

98. Lake Superior Nav. Ca Vv, 
Beatty, 34 U. C. Q. B. 201. 

99. Stanton v. King, 76 N. Y. 585 
mem. Compare Rothschild v. Golden- 
berg, 58 App. Div. 293, 68 NYS 1095 
[rev 33 Misc. 646, 68 NYS 955] (de- 
fendant properly made defendant can- 
not be stricken on mere motion 
against consent of him who brought 
him into court). 

1. Richards v. Smith, 98 N. C. 509, 
4 SE 625. 

2. Hamburg v. Liverpool, etc., Ins. 
Co., 42 Fla. 86, 27 S 872. 

* Parsons v. Plaisted, 13 Mass. 


4 See statutory provisions. 
5. Turner v. Hillerline, 6 AbbPr 


(N. Y.) 215 note, 14 HowPr 231; Da- 
vis v. Schermerhorn, 5 HowPr (N. 
Y.) 440; Bemis v. Bronson, 1 Code 


RepeCNn. Y.)) 2a. 

[a] cc aletes defendant indem- 
nified.—On striking out the name of 
a defendant upon plaintiff's motion, 
the terms should be such as to in- 
demnify a remaining defendant for 
additional expense to which he may 
be subjected by the amendment if he 
file an amended answer. Turner v. 
Hillerline, 6 AbbPr (N. Y.) 215 note, 
14 HowPr 231. 

[b] Defendant to have security 
for costs.——Where one of several 
plaintiffs has been discharged as an 
insolvent debtor and all his property 
assigned to one of the other plain- 
tiffs, an amendment striking out the 
former’s name as plaintiff was al- 
lowed upon payment of costs of the 
motion and upon giving security by 
bond that in case defendant recover 
judgment the portion of defendant’s 
costs which had accrued previous to 
the time of making the motion be 
paid. Davis v. Schermerhorn, 5 How 
Pr (N. Y.) 440. 

6. Tormey v. Pierce, 49 Cal. 306; 
McDowell v. Town, 90 Ill. 359. 

ta] Name of nominal plaintiff 
stricken out.—Defendant has no 


-right to recover costs from a nominal 


plaintiff whose name is stricken out, 
where the nominal plaintiff has made 
no costs that would not have accrued 
had the suit been brought in the 
name of the use-plaintiff. McDowell 
v. Town, 90 Ill. 359. 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and: note number. 


§§ 315-318] 


sion is that amendment shall be on such terms as 
may be proper, the terms are within the discretion 
of the trial court,’ and this discretion will not be 
reviewed in the absence of abuse.$® 

[§ 316] 10. Actual Amendment and Entry of Or- 
der. It has been held that plaintiff should file a new 
pleading upon an amendment striking out a party,® 
if plaintiff changes his action from one upon a 
joint to one upon a several liability;?° but failure 
to make a formal amendment has been held not 
prejudicial, under the circumstances, to defendant,"* 
and of little consequence.!? Where an order directs 
a specific amendment, the order itself has been held 
to operate as an amendment without the necessity 
of making the amendment in fact.1* When the 
judgment and decree cover the whole ground, the 
failure of the clerk to enter a formal minute of the 
action of the court in striking out the names of par- 
ties will not defeat meritorious claims.'* 

Death of a party.1° If the death of a party is 
suggested upon the record, and no claim is made 
that it is untrue, it is sufficient and no amendments 
are necessary.1® Where plaintiffs moved to strike 
out the name of one of the defendants who had died 
since the service of the writ of summons, it was held 
that if plaintiffs do not wish to continue the action 
against the-representatives of deceased, if the cause 
is such that they need not be joined, plaintiffs may 
add, after the name of defendant in the style of 
the cause, “since deceased,” and proceed without any 
order either to strike out his name or otherwise 
amend the proceedings.** 

[§ 317] 11. Effect of Striking Out Parties and 
Proceedings in Cause Thereafter.18 Where the court 
has acquired jurisdiction of defendant, plaintiff’s 
amendment striking out a coplaintiff after a change 
in the law regulating the jurisdiction of the court 
will not oust the court of jurisdiction.19 But where 
plaintiff strikes out a party upon whom the court’s 
jurisdiction depends, the remaining defendant may 
file a plea in abatement.?° Where an amendment 
striking out the name of an improper plaintiff has 
been allowed, the declaration need not be refiled,?+ 
nor need there be any further plea.?? The effect 
of an order striking out the name of a defendant is 
as if ‘such defendant had never been a party.”® 
Where the names of all but one of the defendants 
in an action in tort?* or upon contract?® are stricken 


7. Tormey v. Pierce, 49 Cal. 306. 
8. Review of discretion as to im- 


PARTIES 


oe Abatement and Revival §§ 293- 


[47 Cody Ags 
from plaintiff’s pleading by amendment, the plead- 
ing is to be read as if there had been but one de- 
fendant originally. Where judgment by default was 
entered against one of two defendants, whose name 
was afterward stricken out, the judgment and every- 
thing dependent on that name became as if it never 
had existed.2® ' Where an amended complaint strik- 
ing out one of the original defendants has been filed, 
the original complaint and the answer of the de- 
fendant whose name has been stricken out are not 
considered as pleadings in the case.?* Filing an 
amended complaint operates as an abandonment of 
the original complaint, and as a consequence an 
abandonment of the pleas of defendant thereto.?® 
So the plea of defendants whose names are stricken 
out raises no issue calling for proof upon the part 
of plaintiff.2® Where several have been improperly 
joined as parties defendant, and an affidavit of de- 
fense is filed by one in behalf of himself and co- 
defendants, but by amendment the names of the 
latter are stricken out, the court may proceed to 
enter judgment against the defendant who remains 
for want of a sufficient affidavit of defense, with- 
out requiring a new statement to be filed and an 
opportunity to defendant to file a new affidavit of: 
defense." Where the names of coplaintiffs, ten- 
ants in common with those who remain plaintiffs, are 
stricken out of a complaint, the remaining plaintiffs 
may recover.*1 Where one of several defendants 
has obtained a final judgment against plaintiff upon 
demurrer to the complaint, plaintiff cannot nullify 
the effect of the judgment by obtaining an order 
striking out the name of such defendant.?? 

[§ 318] F. Change of Position as Plaintiff or De- 
fendant.** Under the statutes regulating amend- 
ments of pleadings by striking out and adding the 
names of parties,** an amendment changing a party 
defendant to a party plaintiff,>> or a party plaintiff 
to a party defendant,*® may be allowed. A code- 
fendant who purchases plaintiff’s interest in the 
suit, has, in general, a right to continue the same 
suit as plaintiff against the other defendants.?7 But 
it has been held that a plaintiff who, as part of his 
case, must establish the liability of one of several 
defendants may not strike out the name of such de- 
fendant and make him a plaintiff suing for the use 
of the original plaintiff.*8 


Center Tp., 143 Ind. 63, 40 NE 134. 
28. Anderson vy. Robertson, 32 


position of terms see Appeal and Er- 
ror § 2773. 

9. Doane v. Houghton, 75 Cal. 360, 
17 P 426; Rodriguez v. Ramirez, 19 
Porto Rico 440. See Tolman vy. Steele, 
209 Ill. A. 554. 

[a] Mode of amendment.—Where, 
upon motion of plaintiff, the action is 
dismissed as to certain defendants, 
and the complaint, by direction of 
the court, amended by striking out 
of the caption the names of such de- 
fendants without filing an amended 
complaint, the method of amending 
the pleading is irregular, and such 
mutilations are not only slovenly, but 
dangerous. Doane v. Houghton, 75 
Calni360; 1. P4276. 

10. King v. Caldwell, 26 Ark. 405. 

11. Belser v. Allman, 134 Cal. 399, 
66 P 492; Doane v. Houghton, 75 Cal. 
$60, 17 P 426. 

12. Habel v. Union Depot R. Co., 
140 Mo. 159, 41 SW 459. 


13. Palmer v. Lesne, 3 Ala. 741; 
Tormey v. Pierce, 49 Cal. 306. 
14. Brunson v. Henry, 140 Ind. 


455, 39 NE 256. 
15. Necessity and mode of sug- 
gesting death as cause of abatement 


; 
Fs 


404, 59 S 364. 


Proceedings to revive or continue 
action upon death of party see Abate- 
ment and Revival §§ 504-556. 

16. Peo. v. Judge Seventh Cir. Ct., 
41 Mich. 3, 2 NW 179. 

17. Dominion Bank v. McCracken, 
12 OntWR 132. 

18. Discontinuance see supra § 307 
note 18 [b]. 

Right of defendant to a continu- 
ance see Continuances §§ 91-95. 

19. Dickson v. Chicago, etce., R. 
Col, She wilt 2b: 

20. Eagle Iron Co. v. Baugh, 147 
Ala. 613, 41 S 663. 


21.4 -Dickson “vy. Chicago; (ete. R: 
Cos she alos 
22. Dickson v. Chicago, ete, R. 


Co., supra. 

23. Stanton v. King, 76 N. Y. 585 
mem. 

24. Seaboard Air-Line R. Co. v. 
Randolph, 126 Ga. 238, 55 SE 47; 
Chattanooga, ete, R. Co. v. White- 
head, 89 Ga. 190, 15 SB 44. 

25. Goss v. ’Weiman, By Alay & A. 

26. Greaves v. Humfries, 4 E. & 
B. 851, 82 ECL 849, 119 Reprint 316. 

27. Indianapolis, ete, R. Co. v. 


Miss. 241. 

nee ie ranees Bea Lumber Co. v. 
amilton Brown oe 

271, 29 S 857. Ciel aie 
30. Kidney y.. Beemer, 27 Pa. Su- 

per. 558. 
31. Birmingham R., 

Oden, 146 Ala. 495, 41 rs 
Damages where one or more of 


ete. Con ve 
129 


several tenants in common sue see 


Damages § 229. 

32. Stanton v. King, 76 N. Y. 585 
mem, 

33. Change of position as plaintiff 
or defendant in suits in equity see 
Equity § 307; and the several equita- 
ble remedies. 

Personal representative as plaintiff 
and defendant in same action see 
Executors and Administrators § 2043. 

34. See statutory provisions. 
ee: Liggett v. Ladd, 23 Or. 26, 31 

36. Brown v. Maze Lata Co., 191 
App. Div. 921, 181 NYS 9 


- 87. Bullion Min. Co. a Croesus 
Gold, ete., Min. Co., 2 Nev. 168, 90 
AmD 526 


38. Union City Realty; etc., Co. v. 
Wright, 138 Ga. 708, 76 SE 35. 


Ve AT CaN 


PARTIES 


[§ 319 


VI. NAMES AND DESCRIPTION OF PARTIES*® 


[§ 319] A. In General. 


identified upon the record.*° 


considered.#2 


[a] Reason for rule.—‘‘'We do not 
understand the rule which authorizes 
the substitution of the name of a 
third person, suing for the use of the 
original plaintiff, where it becomes 
necessary for the purpose of enforc- 
ing the rights of the latter, to extend 
to the point of allowing the plaintiff, 
who must establish as a part of his 
case that another is indebted to him, 
to escape from so doing by making 
such other person a party plaintiff, 
and thus causing him to allege his 
own indebtedness.’ Union City Real- 
ty, ete: Co. tv. Wright, 138 Gaa 708; 
TOSNEORSEN SD. h 

[b] TIllustration.—In a _ jurisdic- 
tion where a creditor may not bring 
an action at law against the person 
agreeing with his debtor to pay the 
debt, but the enforcement of the 
right of the creditor is a matter of 
equitable cognizance, the holder of a 
note may not, under the code in an 
action at law against the debtor and 
one who promised to pay the debt, 
strike out the name of the debtor as 
a defendant and by amendment make 
him a nominal party plaintiff, suing 
for the use of the holder of the note. 
Union ~ City) Realtys., ete, Co, ~v- 
Wright, 138 Ga. 703, 76 SE 35. 

39. Designation and description of 
parties in: 

Bill of revivor see Abatement and Re- 
vival § 532. ki 
Certiorari proceedings see Certiorari 

§ 143. 


Deeds see Deeds ‘gg 54-57 

Equity see Equity §§ 310, SHO; ood. 

Indictments and informations see In- 
dictments and Informations §§ 226— 
Done 

Injunctions see Injunctions § 538. 

Judgments see Judgments §§ 131, 132. 

Mandamus proceedings see Manda- 
mus §§ 536, 537, 555. 

Negotiable instruments see Bills and 
Notes §§ 197, 198, 264-312, 317. 

Proceedings before justice. of the 
peace see Justices of the Peace §§ 
228-301. 

Proceedings’ on appeal or error see 
-Appeal and Error §§ 1009-1013. 

Process see Process [32 Cyc 434]. 

Revival of action see Abatement and 
Revival §§ 236-242, 558. 

Suits by or against insane persons 
see Insane Persons §§ 616, 617. 

Verdict see Criminal Law § 2588; 
Trial [38 Cyc 1882]. 

Writ of garnishment see Garnish- 
ment § 296. 
Misnomer or misdescription: 

Amendment see infra § 469. 

As ground for abatement see Abate- 
ment and Revival § 191 

Raising and waiver of objections see 
infra §§ 456-467. 

Waiver see infra § 464. 


40. Del.—Woodward v. Daniels, 
(Super.) 130 A 380. 

Ga.—Hamilton v. Speck, 166 Ga. 
667, 668, 144 SH 204. 

Ind.—Sherrod v. Shirley, 57 Ind. 


Under ordinary circum- 
stances both plaintiff and defendant must be fully 
While the names of 
the original parties plaintiff and defendant should 
appear in the caption of plaintiff’s initial plead- 
ing,*! it is sufficient that the parties be properly de- 
seribed in the body thereof,+? since, in determining 
who are the parties, the entire complaint will be 
When the parties have been once suf- 
ficiently set out, they may afterward be referred to 

“plaintiff” and ‘“defendant,”** or as the “above 
named” or “said” plaintiffs or defendants,*® without 
naming them. The christian and surname of both 
the parties should be stated,*® but the absence of the 
first names amounts only to a misnomer, and forms 


[By Rupy J. BROSSMAN] 


“Junior” 


his wife.®? 


Lis Cooper v. Griffin, 18 Ind. A. 212, 
40 NE 710. 


Kan.—Fronk v. Ajax Drilling Co., 


121 Kan. 572, 708,-249 P 680 
‘ban Wolf Vv: Binder, LO eae Co; 
Ww. Va.—Poling v. Moore, 58 W. 


Via. 233) 02 SH 992 

“The question as to who are par- 
ties to an action is generally to be 
determined by inspection ‘of the 
whole record, including the petition, 
prayer for process, process, return of 
the sheriff, etc.” amilton v. Speck, 
166 Ga. 667, 668, 144 SE 204. 

[a] Residence.—A statute requir- 
ing plaintiff's pleading to set fortk 
the names of the parties and their 
residence, if known, must be com- 
plied with. Friend v. Thomas, (Tex. 
Civ. A.). 187 SW 986. 

[b] Upon a cross complaint it 
would seem that the allegations of 
the complaint in the original action 
may be referred to for a description 
of the parties. Anderson v. Wilson, 
100 Ind. 402. 


41. Risler v. McTeer, (Alta.) 
[1919] 1 WestWkly 746; Risler v. 
Alberta Newspapers, Ltd. (Alta.) 


[1919] 1 WestWkly 740. 

42. Collins v. Lightle, 50 Ark. 97, 
. SW 596; Smith v. Watson, 28 Iowa 
18. 

43. Nelson v. East Side Grocery 
Co., 26 Cal. A. 344, 146 P 1055; Sim- 
ons v. Kosciusko Bldg., ete., Assoc., 
180 Ind. 335, 103 NE 2; Hellyer v. 
Bowser, 76 Ind. 35; Madisonville, 
ete., R. Co. v. Wiar, 144 Ky. 206, 138 
SW 255; Vance v. Davis, 107 Oh. St. 
577, 140 NE 588. 

[a] Failure to specify plaintiffs 
as such.—Where the full names of 
the plaintiffs appeared in the sum- 
mons as amended, in the title of the 
cause on motion to dismiss it, and 
in the beginning of the complaint, 
although not specified as plaintiffs, 
such names for all practical pur- 


poses. sufficiently appeared in the 
Bore Hellyer v. Bowser, 76 Ind. 
305 

44. Ga.—St. Louis Lightning Rod 


Co. v. Johnson, 18 Ga. A. 89 SE 
169, 170 [cit -Cye]: 

Ind.—Voyles v. Hinds, 186 Ind. 38, 
114 NE: 865; Chicago, ete., R. Co. v. 
Thomas, 147 Ind. 35, 46 NE 73; Cates 
Re sagt hs 48 Ind. 562, 17 AmR 

Nebr.—Hiseley v. Taggart, 52 Nebr. 
658, 72 NW 1039. 

Oh. —Supreme Commandery O. K. 
G. R. v. Everding, 20 Oh. Cir. Ct. 689, 
11 Oh Cir Dec, 419: 

Okl.—Scott v. Vulean Iron Works 
Coy iol LOK Sos ables 

Pa.—York Leaf Tobacco Co. v. 
Welsh, 17 Pa. Dist. 808. 

Philippine.—Calimbas vy. 
46 Philippine 566. 

Tex.—Clark v. Haney, 62 Tex. 511, 
50 AmR 536; Hall v. Johnson, (Civ. 
A.) 40 SW 46. 


190, 


Paguio, 


no ground to strike a petition from the files;#7 when 
parties all have the same surname, it is unnecessary 
to repeat it with the christian names.*® 
is no part of a man’s name, and need not 
be used in legal proceedings.*? 

Designation by description. 
mitted by statute,°° parties must be designated by 
name and not by a mere description.°*? 
ordinarily insufficient to designate a married woman 
by her husband’s name, describing her, in effect, as 
It is not sufficient to style parties as 
“owners”>? or “heirs.’’>4 
seribe defendants by a class name without reference 
to their number or condition.®® Under & statute per- 
mitting persons doing business under a geemmon name 


The word 


Unless otherwise per- 


Henee, it is 


Nor is it sufficient to de- 


W. Va.—Poling v. Moere, 58 W. Va. 
233, 52°SH 99. 


[a] “Defendant” for “defend- 
ants.”—The use of the word ‘“‘defend- 
ant” instead of “defendants” is im- 


material. Diamond v. Smith, 27 Tex. 
Civ. A. 558, 66 SW 141. 

45. Cosby v. Powers, 137 Ind. 694, 
37 NE 321; Madgett v. Fleenor, 90 
Ind. 517; Deadwood First Nat. Bank 
ty rea hy ee £3 S27 Di 73:65; 53 INiW) 


46. Cooper v. Griffin, 13 Ind. A. 
212, 14 NE 710; Revis v. Lamme, 2 
Mo. 207; Burge v. Burge, 94 Mo. A. 
15, 67 SW 703; Havana Bank vy. Ma- 
gees 20 INE LY. 355 [aff 7 AbbPr 134, 16 
HowPr 97]; Anderson y. Horn, 10 
NYS 8, 23 AbbNCas 475; Gardner v. 
Kraft, 52 HowPr (N. Y.) 499. 

[a] Name held possibly that of 
individual.—In proceedings against 
the sureties on a replevin bond, 
where the names of two of the sure- 
ties were Reliable Iron Works and 
G. A. Works, the court tannot say 
fora: certainty that Reliable Iron 
Works is not the proper name of an 
individual, so as to render the plead- 
ings defective for failure to allege 
whether it is the name of a corpora- 
tion or partnership. Reliable Iron 
Works v. First State Bank, etc., Co., 
241 SW 592. 

47. Laws v. McCarty, 1 Handy 191, 
12 Oh. Dec. (Reprint) 96. See gen- 
erally infra § 94. 

48. Chance v. Chambers, 2 N. J. L. 


aot Bidwell v. Coleman, 11 Minn. 
50. -See statutory provisions; and 
infra 324, 
51. S.—Bainum v. American 


Bridge Co., 141 Fed. 179 [rev on other 
grounds 146 Fed. 30) 6) ICCA sail 

Ill.—Goodkind v. Bartlett, L538 L112 
419, 38 NE 1045. 

Oe .—Reynolds v. May, 4 Greene 
sate oe OB NRE v. Brown, 16 B. Mon. 
Mo.—Revis v. Lamme, 2 Mo. 207. 

N. J.—Katts v. Armstrong, 3 N. J. 
L. 383. 

N. Y.—Ward v. Terry, etc., Constr. 
Co., 118 App. Div. 80, 102 NYS 1066 
[aff 189 N. Y. 542 mem, 82 NE 1134 
mem]. 

Or.—Shea vy. Peters, 268 P 989. 

Pa.—Kauffman v. Sherbondy, 
Pa. Dist. 114. 

Porto Rico.—Dinkins v. Prescott, 
etc.. Co., 7 Porto Rico Fed. 271. 

W. Va. —Poling vy. Bhoores 58 W. Va. 
233, 52 SH 99. 

52. Sossman v. Biles 57 Ala. 204; 
Goodkind v. Bartlett, 153 Ill. 419, 38 
NE 1045; Kauffman Mis Sherbondy, 
22 Pa. Dist. 114; Dinkins v. Prescott, 
ete, Co. Por to Rico Fed. 271. 

53. Kountz v. Brown, 16 B. 
CiKcy, inate 

54. Reynolds v. 
(lowa) 283. 

55. 


22 


Mon. 


May, 4 Greene 
See Equity § 310. 
Reynolds v. May, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 319-321] 


to be sued thereby, their individual names need not 
be diselosed.°® 

A foreign nation or sovereign, when a party, must 
be designated by its appropriate name.®*? 

Beneficial owner. In an action at law by the hold- 
er of a legal title it is not necessary to give the name 
of the equitable owner,®® nor need a trustee plaintiff 
state the name of the beneficiary.°°® 

Consistency throughout proceedings. According 
to some authorities the names of parties which are 
used in an action or proceeding should be adhered to 
throughout the proceedings.®® However, it has been 
held that one sued by a wrong name may use 
his right name in subsequent proceedings, although 
no dilatory plea has been filed. Where a party is 
properly designated in the declaration, the omission 
of his christian name in the bill of particulars is 
immaterial.®? 

[§ 320] B. Initials.°* Parties should sue and be 
sued by their full christian names. Initial letters 
are not sufficient.°* The proper remedy for this 
defect is a motion,®® not a demurrer.°® The objec- 
tion is waived by pleading to the merits,°* and comes 
too late after judgment.®® Some courts, while not 
commending the use of initial letters for a christian 
name, regard it as a permissible practice;°® and if 


PARTIES 


[47 C.J.] 178 


one is in the habit of using only initial letters for 
his christian name, an action against him by that 
name is good.7° Parties designated by initial letters 
in notes or other written instruments in suits there- 
on may be designated in the same manner,’? and 
under some statutes one signing a note or other in- 
strument by his initials may be sued thereon by 
those initials.‘ 

The first christian name is enough, and the middle 
name may be omitted or indicated by initial letter.7? . 
Second christian name. A party is sufficiently 
identified by the initial of his first christian name 
and the full second christian name and surname,‘* 
especially where it is shown by uncontradicted tes- 
timony to be his name,*® and it is immaterial. that 
the names so used are transposed;‘* however, the 
use of the middle name alone in a petition served by 
publication has been held insufficient to give the 
court jurisdiction in the absence of proof that de- 
fendant was as well-known by that name as her first 

christian name.** 

[§ 321] C. Assumed Name. In a number of ju- 
risdictions it is held that, in the absence of fraud, 
a person may do business and execute contracts in 
any name he may choose to assume, and may sue or 
be sued in such name.*® This rule has, however, 


S65. Martin vy. Kirst) Dist. (Cty of ing Co., 82 N. J. L. 61, 81 A 434; Ditt-) 100, 52 SW 234. j 
Nev. 85. And see Partnership § 471.| mar Powder Mfg. Co. v. Leon, 42 N. N. Y.—Franklin v. Talmadge, 5 
57. See case infra this note. J. L. 540; Elberson v. Richards, 42] Johns. 84. 
[a] The German government can-|N. J. L. 69. , Tex..—_McKay v. Speak, 8 Tex. 376. 
not be a party, in a legal sense, that Okl.—Twine vy. Kilgore, 3 Okl. 640, [a] The law knows of but one 


name being but the popular appella- 
tion given to a defined national en- 
tity or body politic. Matter of Gris- 
Com, 928) App... Wives 172,+50." NYS: 8938 
[app dism 157 N. Y. 706 mem, 52 NE 
1124 mem]. 

Capacity to sue see supra § 22. 

58. Cohen v. Schulz, 73 Ill. A. 244. 

Joinder of equitable owner see su- 
pra § 114. 

59... Tyler v. Hand, 7 How:' (U.S) 
573, 12 L. ed. 824; Meyer v. Ross, 119 
Ill. A. 485; Sansom v. Ayer, etc., Tie 
Wor taste Koy.) 55am: Soto USIW eal Ge 
fauet Cyecl; Philips ve Ward? 51 ato: 


Right to sue in own name see su- 
pra §§ 72-75. 

60. Borthwick v. Ravenscroft, 5 
W. 31, 151 Reprint 14. 


‘ et. Tomlin vii Morris, 126 NL J. L, 
oe 
ayers McArdle v. Bullock, 45 Ga. 


63. Initials in names generally see 


Names § 9. 

64. U. S.—Walton vy. Marietta 
ChaireiCo: wos sa ote, Lous et lG26; 
39 i ed. 725; Monroe Cattle Co. wv: 


Becker, 147, U.S.) 47, 13 “SCt 217,37 


Laved.. 72: 

Del.—Truitt v. Lecates, 28 Del. 
288, 92 A 850; Woodward v. Dani- 
els, (Super.) 130 A 30. 


Oe aoa adel v. Kaestner, 148. Tll. A. 
Ind.—Bascom vy. Toner, 5 Ind. A. 
229, 31 NE. 856. 
La.—Lee v. Rice, 12 La. 254. 
Mich.-—Fisher  v. Northrup, 79 
Mich. 287, 44 NW 610, 7 LRA 629. 


Minn.—Gardner v. McClure, 6 
eee 250; Knox v. Starks, 4 Minn. 
0 


Mo.—Vincent v. Means, 184 Mo. 
327, 82 SW 96; Turner v. Gregory, 
151 Mo. 100, 52 SW 234. 

Mont.—Wiebbold _ v. 
Mont. 609. 

Nebr.—Patrick v. Norfolk Lumber 


Hermann, 2 


Co., 81 Nebr. 267, 115 NW 780; Gil- 
lian v. McDowall, 66 Nebr. 814, 92 
NWe991;)) Nebraska i Ly & oT... Co: ov. 


Kroener, 63 Nebr. 289, 88 NW 499; 
Richardson v. Opelt, 60 Nebr. 180, 82 
NW 377; Small v. Sandall, 48 Nebr. 
318, 67 NW 156; Scarborough v. My- 
rick, 47 Nebr. 794, 66 NW 867; Ene- 
wold y. Olsén, 39 Nebr. 59, 57 NW 
765, 42 AmSR 557, 22 LRA 573. 

N. J.—Schaffer v. Levenson Wreck- 


39-P 388. 

Pa.—York Leaf: Tobacco €o. VY 
Welsh, 17 Pa. Dist. 808. 

Ss. C—Norris v. Graves, 35 S. C. L. 
32. 


Eng.—Kinnersley v. Knott, 7:C. B. 
980, 62 ECL 980, 137 Reprint: 388. 

[a] Where a single vowel imme- 
diately precedes a surname, the court 
will understand such vowel to be 
the christian name of the party. 
Kinnersley v. Knott, 7 C. B. 980, 62 
ECL 980, 137 Reprint 388. 

Use of initial letters as ground for 
abatement see Abatement and Reviv- 
alles: Lod: 

65. See infra § 457. 


66. See infra § 467. 
67. See infra § 464. 
68. See infra § 464. 


69. Olney v. Bishop, 13 Ariz. 336, 
114 P 559; EH. A. Kinsey Co. v. Heim- 
erdinger, J3yOh. Cin: ict Ns Si 195,<33 
Oleige Chawey (One) 7 

70. Tweedy v. Jarvis, 27 Conn. 42; 
Fanning v. Krapfl, 68 Towa 244, 26 


NW 133; Charleston v. King, 15S. 
Carla ase 
71. Bigelow v. Chatterton, 51 Fed. 


61482 “CCA N 402: a Davis: va sa vids al 
Greene (Iowa) 427; Woodberry v. 
Dye, @4S Crag oil: 

[a] As estoppel. A person sign- 
ing a note by his initial letters is es- 
topped by his admission in writing to 
deny that those initials form his 
christian name. Woodberry v. Dye, 
44, Se Galsgd dy 

72. See statutory provisions; and 
Gillian v. McDowall, 66 Nebr. 814, 92 
INIWir ie 9910 ¢ Schaffer v. Levenson 
Wrecking Co., 32. N. J. lu. 61, 81 A 
434; Dittmar Powder Mfg. Co. v. 
Leon, 42 N. J. Ju. 540; Elberson v. 
Richards, 42 N. J. L. 69. 

[a] When statute inapplicable.— 
A mortgagee as a party defendant in 
a suit to foreclose a tax lien cannot 
be sued by the initial letters of his 
name, such suit not being a_ suit 
upon a written instrument within the 
meaning of such a statute. Gillian 
v. McDowall, 66 Nebr. 814, 92 NW 


991. 

73. Ala.—Rooks v., State, 83 Ala. 
(OR BS GAs 

Deli— Woodward v. Daniels, (Su- 
per.) 130 A 30. 

La.—Shipman v. Haynes, 17 La. 
503. 

Mo.—Turner v. Gregory, 151 Mo. 


christian name, and the omission or 
insertion of the middle name, or of 
the initial letter of that name, is im- 
material. Carr vy. Buchanan, 28 Del. 
254, 92 A 875; Franklin v.. Talmadge, 
5 Johns... (N. Y.) 84; McKay v. Speak, 
8 Tex. (34:6. 

[b] In England it has been held 
that the description, in a declaration, 
of one of the defendant’s christian 
names, by a consonant letter, put as 
an initial letter of such name, is bad 
on special demurrer, unless excuse is 
averred for not setting it forth in 
full. . Kinnersley ww. Knott, 7 ©€3) 
930, 62 HCL 980, 137 Reprint 388. 

74. Truitt v. Lacates, 28 Del. 288, 
92 A 850. 

75. Schaffer v. Levenson Wreck- 
COWnS ce Ney tlOn: Oday Aaa, 

76. Hope v. Seaman, 119 NYS 713 
[mod 137 App. Div. 86, 122 NYS 127 
(aff 204 N. Y. 563 mem, 97 NE 1106 
mem) ]. 
aaa Castle v. Matthews, Lalor (N. 

78. Ala. —Ingram v. Watson, 211 
Ala. 410, 100 S 557; Milbra v. Sloss- 
Sheffield Steel, etc., Co,, 182 Ala. 622, 
62) S176, 46 LRANS 274; Carlisle v. 
People’s ‘Bank, 122 Ala. 446, 26 S 115; 
Comer v. Jackson, 50 Ala. 384. 

Cal.—Hmery v. Kipp, 154 Cal. 83, 
97 P 17, 129 AmSR, 141, 19, LRANS 
983, 16 AnnCas 792. 

Ga. —HEslinger v. Herndon, 158 Ga, 
823, 124 Si 169, 900; Clark v. Wyche, 
126 Ga. 24, 54 SE 909; Charles v. 
Valdosta Fady., CLC, COs, 4 Ga. AS 33, 
62 SH 493. 
eros .—Graham .v. Hiszner, 28 Ill. A. 

Kan.—Clark v. Clark, 19 Kan. 522. 

Ky.—Baumeister v. Markham, 101 
Ky. 122,.39 SW 844, 41 Sw 816, 18) 
KyL 308, 712 AmSR 307; Com! v. 
Hughes, 10 B. Mon. 160. 

Me.—Bath Motor Mart v. Miller, 
122 Me. 29, 118 A 715. 

Mo.—Sher idan v. Nation, 159 Mo. 
27, 59 SW 972. 

Mont.—Kemp v.. McCormick, 1 
Mont. 420. 

Okl.—McColgan v. SOkis 
567, 49 P1018. 

Sie eee v. McGrath, 1 Alta. L. 
[a] Use of trade name.—One may 
lawfully adopt any trade name in 
which to conduct his business and, 
so long as it is not made a cover or 
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been held subject to the qualification that, where the 
petition shows that the party designated is neither 
a natural person nor an entity entitled to sue, it 
is insufficient,7® but is sufficient where it designates 
a party by a name which does not indicate a natural 
person, but which fairly imports an entity entitled 
to sue,®° unless the objection is raised by a timely 
Some authorities even 
hold that if a person execute a contract in a wrong 
or assumed name, he must sue and be sued in that 
On the other hand it is the rule in other. 
jurisdictions that by whatever name a person may 


and appropriate demurrer.®! 


name. °®? 


PARTIES 


recognized.** 


contract, he may sue and be sued in his true name.®* 


means of fraud, may sue or be sued 
by it. Charles v. Valdosta Fdy., etc., 
Co., 4 Ga. A. 733, 62 SE 493; Swan- 
son Auto. Co. v. Stone, 187 Iowa 309, 
174 NW 247; Enslow v. Ennis, 155 
Iowa 266, 135 NW 1105; Clark v. 
Wichita Falls First Nat. Bank, (Tex. 
Civ. A.) 5 SW (2d) 822. See. Muller 
v. Davis-Wood Lumber Co., 2 La. A. 
859 (right to object). i 

{[b] If one takes title to land in 
any other than his true name, so far 
as that property is concerned, he has 
assumed the name in which he takes 
title, and he may be sued thereunder. 
Emery v. Kipp, 154 Cal. 83, 97 P 17, 
129 AmSR 141, 19 LRANS 983, 16 
AnnCas 792. 

{c] A statute requiring actions to 
be brought in the name of the real 
party in interest (1) is no prohibi- 
tion against suits being brought in a 
name other than that by which one 
was christened. Clark v. Clark, 19 
Kan. 522; Deets v. Smith, 6 Kan. A. 
601, 51 P 581; Sheridan v. Nation, 
159 Mo. 27, 59 SW 972. (2) But a 
person in using a name as a party to 
a suit should use the name of the 
person intended to be designated, 
whether that be real or adopted. 
Parks v. Tolman, 113 Mo. A. 14, 87 
Sw 576. 

{d] In New York (1) the rule of 
the text has been held to obtain. 
Kafka v. Levensohn, 18 Misc. 202, 41 
NYS 368; Preiss v. Le Poidevin, 108) 
NYSt 695, 19 AbbNCas 123; Meredith 
vi. Hinsdale, 2 (Cai 362} (2) Pen. L. 
§ 440, forbidding the carrying on of 
business under an assumed name, 
does not prevent institution of an ac- 
tion by one who has assumed a trade 
name. Devlin v. Peek, 135 Fed. 167 
[aff 144 Fed. 1021 mem, i a 619 
mem]. And see Names § 

79. May v. Clanton, obs. Sa. 588, 
95 S 30; Haynes v. Armour Fertilizer 
Works, 146 Ga. 832, 92 SE 648; St. 
Mark’s M. E. Church v. Georgia Pow- 
er .Co., 19 Ga. A. 633, 91_SH 1047; 
Hill v. Armour Fertilizer Works, 14 
Ga. A. 106, 80 SE 294; Grolier Soc. 
v. Foster, 110 Kan. 306, 2038 P 920. 

[a] Statute held inapplicable.— 
Code (1907) § 2506, providing that 
partnerships may be sued in their 
common name, does not authorize a 
suit against a party in the name only 
of an artificially designated business 
which he may use to identify, not 
himself, but his business. May v. 
Clanton, 208 Ala. 588, 95 S 30. 

{[b] Designation of plaintiff held 
insufficient.—‘‘Dalton Marble Works, 
H. P. Colvard, proprietor.” Western, 
etc., R. Co. v. Dalton Marble Works, 
122 Ga. 774, 50 SE 978. But see infra 
text and note 84. 

go. Wahouma Drug Co. v. Clay, 
193 Ala. 79, 69 S 82; Smiley v. Keith, 
SwAla AL 3854: 5% Soil 2%. 

81. Haynes v. Armour Fertilizer 
Works, 146 Ga. 832, 92 SE 648. 

[a] Designation of plaintiff held 
sufficient.—(1) “Armour Fertilizer 
Works.” Haynes v. Armour Fertilizer 
Works, 146 Ga. 832, 92 SE 648. (2) 
“Bremen Foundry & Machine Works.” 
Bremen Fdy., etc., Works v. Boswell, 
22 Ga. A. 434, 96 SE 182. 

82. Gould v. Barnes, 3 Taunt. 504, 
128 Reprint 200. 


[a] In Indiana (1) a person who 
executes a written promise by a 
wrong name must be sued by that 
name. Wooster v. Lyons, 5 Blackf. 
60 [cit Leaphardt v. Sloan, 5 Blackf. 
278]. (2) But, if a promise be made 
to a person by a wrong name, the 
promisee may sue upon that promise 
in his right name, and aver himself 
to be the person intended. Leaphardt 
v. Sloan, supra. 

83. Ala.—Wood v. Coman, 56 Ala. 
283; Taylor v. Strickland, 37. Ala. 
642 [Loverr in effect Gayle v. Hudson, 
10 Ala: as Cantley v. ‘Hopkins, 5 
Stew. & P. ; 

Ark. my nd v. Hopper, 13 Ark. 43; 
acces v. Kay, 6 Ark, 59, 42 AmD 


Cal.—Goldberg Vv. Dimick, 169° Cal. 
187, 146 P 672. 


Conn.—Lewis vy. Scoville, 94 Conn. 
79, 108 A 501. 
: 82 Ga..181, 
7 SE921. 


Ill.—Pinckard v. Milmine, 76 Ill. 
453; Northwestern Distilling Co. v. 
Brant, 69 Ill. 658, 18 AmR 631; State 
Bd. of Education v. Greenbaum, 39 
Ill. 609; Steinfeld v. Taylor, 51 Ill. 
A. a | 

a.—Larrouquette v. Brown, 147 
Lar i033, 86 S 484. 

Me.—Bath Motor Mart v. Miller, 
122 Me. 29, 118 A: 715. 

Mass.—Medway Cotton Manufac- 
tory v. Adams, 10 Mass. 360; Lowell 
v. Morse, 1 Metc. 473; Granville Mid- 
dle Parish Charitable Assoc. v. Bald- 
win, 1 Mete. 359; Commercial Bank 
v. French, 21 Pick. 486, 32 AmD 280. 

N. J.—Upper Alloways Creek Tp. 
v. String, 10 N. J. L. 323; Middletown 
ps; Vie WiecCormick, »'savN. 4 Jrielus toa: 
Woolwich Tp. v. Forrest, 2 N. J. L. 
107. 

N. Y.—Anderson v. Walsh, 189 N. 
Y. 159, 81 NE 764; Goodsell v. West- 
ern Union Tel. Co., 130 N. Y. 430, 29 
NE 969; New York African Soc. v. 
Varick, 13 Johns. 38. 

Ss. D.—Andrews v. Wynn, 4 S. D. 
40, 54 NW 1047. 

Tenn.—McMinn Academy v. Ren- 
eau, 2 Swan 94. 

Vt.—Hathaway v. Sabin, 63 Vt. 527, 
22' A 633. 

Wash.—Schmidt  v. 107 
Wash. 53, 180 P 892. 

W. Va.—Kingman Mills v. Furner, 
89 W. Va. 511, 109 SE 600. 

[a] Where an individual doing 
business under the style of an asso- 
ciation contracts under that style 
with a company having knowledge 
thereof, he may sue the latter or its 
assignees for a breach of the con- 
tract in his individual name. Good- 
sell v. Western Union Tel. Co., 130 N. 
Y. 4380, 29 NE 969 [aff 58 N. Y. Super. 
26, 9 NYS 425]. 

[b] Even if there be a variance 
between the name of the promisee in 
a contract and the name of plaintiff, 
the rule is that where the parties can 
be ascertained, and the action is 
prosecuted in the name of the real 
party, an error in the name of the 
promisee, as described in the con- 
tract, is not a defense. Goldberg vy. 
Dimick, 169 Cal. 187, 146 P 672. 

{e] Plaintiff sufficiently identified. 
—A declaration describing the plain- 


Powell, 


[§§ 321-323. 


And it has been held that in such ease one must 
sue and be sued in his true name,** and the style 
or deseription by which he executed the contract 
should be made to appear under an alias dictus.*° 

[§ 322] D. Change of Name.** 
a man may lawfully change his name, and may sue 
or be sued in any name by which he is known or 


At common law 


[§ 323] E. Party Known by Two Names; Name 
by Which Commonly Known. 
known by one name as another may be sued by either 
name,** and according to the weight of authority 


One who is as well- 


~ 


tiff as the “Kingman Mills, a branch 
of the Kansas Flour Mills Company, 
a body corporate,” sufficiently identi- 
fies plaintiff as the Kansas Flour 
Mills Company, and asx demurrer to 
the declaration for wang of parties or 
of proper description plaintiff is 
properly overruled. Kingman Mills 
v. /Purner, 89.) W.Va. ,611, 109° SE 


600. 

84. Wilson v. Shannon, 6 Ark. 196; 
Pinckard v. Milmine, 716 - Ill 453; 
Davis v. Raney Auto Co., (Tex. Civ. 
A.) 249 SW 878; Cummings v. Ryan, 
1 OntWR 149. 

[a] Allegation of ownership as 
making owner party.—Where a peti- 
tion styled an unincorporated bank 
as plaintiff, but alleged that it was 
owned by another, it would have war- 
ranted a judgment for or against the 
owner. Lester v. Ricks, (Tex: Civ. 
A.) 140 SW 395. But see supra text 
and note 79. 

[b] Plaintiff held sufficiently iden- 
tifiled.—An objection first raised on 
appeal that a suit by plaintiff named 
“T. C. Davis Cotton Company” did 
not show any right to maintain the 
suit in that there was neither alle- 
gation nor proof whether plaintiff 
was partnership, individual, or cor- 
poration is unavailable“ since the 
name “T. C. Davis” affords sufficient 
identification of him as plaintiff, the 
remainder of the descriptive words 
being without force. Western Union 
Mel iGo vtees ee Cotton Co., 170 
Ark. 506, 280 SW 97 

85. Wilson v. Shenson: 6 Ark. 196; 
Pinckard v. Milmine, 76 Til. 453. 

86. Change of name generally see 
Names i? 15, 16: 

7 Wen Se hinton v. Kittanning 
First Nat. Bank, 10 Fed. 894. 

Cal.—Hurt v. Haering, 190 Cal. 198, 
211° P 228. 

Mich.—Watson v. Watson, 49 Mich. 
wet i NW 489. 

N. Y.—Cooper v. Burr, 45 Barb. 9. 

Oh.—Donaldson vy. Donaldson, 1 Oh 
S&CP 289, 31 CincLBul 102. 

. Ga. ~_Selman v. Shackelford, 17 
Ga. 615. 

Ill.—Guinard vy. Heysinger, 15 Ill. 
288 [cit Field v. Winlow, Cro. Eliz. 
897, 78 Reprint 1121]. 

Ind.—Conaway v. Hays, 7 Blackf. 
159; Wooster v. Lyons, 5 Blackf. 60. 
Me.—F rye v. Hinkley, 18 Me. 320. 
Mo.—Gallais v. Trinidad Asphalt 
Mfg. waa) 127 Mo. A. 338, 105 SW 693. 
N. Y.—Matter of Korpolinski, 84 
Misc. 96, 146 NYS 859; Simon v. Un- 
derwood, 61 Misc. 369, 115 NYS 65, 


1 NYCivProcNS 186. 
Pa.—Taylor v. Rossiter, 2 Miles 
S. C.—Miller v. George, 30 S. G 

526, 9 SE 659. 


355. 

Wis.—O. L. Packard Mach. Co. v. 
Laev, 100 Wis. 644, 76 NW 596. 

Eng. —Hyckman v. Shetbolt, 3 Dyer 
279b, 73 Reprint 626; Linch v. Hooke, 
1 Salk. (Aes Reprint (31 Gouldvi vy. 
Barnes, 3 Taunt. 504, 128 Reprint 200. 

[a] A designation of defendant 
by a certain name “alias” another is 
proper, where he made the contract 
sued on in the one name, and owned 
property sought to be reached by gar- 
nishment in the other. O. L. Pack- 
ard Mach. Co. v. Laev, 100 Wis. 644, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 323-325] 


may sue by either name;%? 
that it is not a sufficient answer to a plea of mis- 
nomer of plaintiff that he was as well-known by one 
name as the other, as he is presumed to know his 
true name and must properly state it.°° A defend- 
ant may be described by the name by which he is 
commonly known, although it is not his true name.°*? 

[§ 324] F. Unknown Parties and Use of Ficti- 
tious Names.°* The codes and practice acts com- 
monly provide that a party defendant, whose name 
is unknown, may be sued by a fictitious name.°* 
Such a statute applies only where a cause of action 
is known to exist against one whose name only is 
unknown;°* it does not apply to cases where the 
identity of, defendant is unknown.®® Parties whose 
names are unknown should be designated by such 
names as plaintiff supposes they possess,?® or some 
identifying deseription should be given.®? The 
ignorance of the narge must be real, and not willful, 
ignorance, or such as might be removed by mere in- 
quiry, or a resort to means of information.®* There 
must be a distinet allegation to the effect that the 
name is so used by reason of ignorance of defend- 
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but some courts hold 
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ant’s true name,?® or this fact must be set forth 
together with other required facts in an affidavit.* 
To make unknown persons parties, the requirements 
as to the issuance of process and service thereof, 
either actual or constructive, must be complied with.” 
A party named in a complaint by a fictitious name 
is a party to the action from its commencement.* 
[§ 325] G. Misnomer.t Where two names have 
the same original derivation, or where one is an ab- 
breviation or corruption of the other, but both are 
taken promiscuously, and according to common use, 
to be the same, although differing in sound, the use 
of one for the other is not a material misnomer.® 
But if the name of a party be wholly mistaken, and 
repugnant to truth, the misnomer is fatal. A mis- 
take in the name of a party, which was amendable 
in the court below, will be disregarded in the supreme 
court, as not affecting the cubevaritiol rights of the 
adverse party.7. Where a misnomer is due to clerical 
error, and the adverse party is not prejudiced there- 
by, it will not vitiate.8 There is also less reason for 
technical adherence or exactness in the designation 


76 NW 596. 

[b] Sufficiency of proof.—On mis- 
nomer pleaded, and replication that 
defendant is as well known by one 
name as the other, the jury may 
well find the issue for plaintiff, if 
they are satisfied that defendant was 
as truly known and called by the 
name given in the writ as by that 
given in the plea, although the num- 
ber of persons who knew and called 
him by the latter name might be 
greater than those who knew and 
called him by the former. Frye v. 
Hinkley, 18 Me. 320. 

89. Parmalee v. Raymond, 43 Ill. 
A. 609; Spielman v, Herskovitz, 78 
Ind. A. 131, 134 NE 909; Goodenow 
v. Tappan, 1 Oh. 60; Niagara F. Ins. 
Co. v. Lee, (Tex.) 19. SW 1030. 

90. Labat v. Ellis, 1 N. C. 92; Nor- 
. Graves, 35 S.C. L. 32. 

91. Shea v. Peters, (Or.) 268 P 


92. Amendment by insertion of 
true name see infra § 469. 

Practice in equity see Equity §§ 
310, 356. 

93. U. S.—Kentucky Silver Min. 


Con<V.i.0ay, 14H. Cas... Now 8,719; «2 
Sawy. 468. 

Cal.—Ex p. Ah Men, 77 Cal. 198, 
19 P 3880, 11 AmSR 263; Irving v. 
Carpentier, 10 nOOL ze, th Lai bys SOL: 


Moulton v. Parks, 64 Cal. 166, 
613; Farris v. Merritt, 63 Cal. 
Brock vy. Martinovich, 55 Cal. 
McKinlay v. Tuttle, 42 Cal. 
Rosencrantz v. Rogers, 40 Cal. 
Ford v. Doyle, 37 Cal. 346; Morgan 
ve Duritt,).2), Cals. 562% Blackburn v. 
Bucksport, etc., R. Co., 7 Cal. A. 649, 
95 P 668. 

Ilii—Burton.v. Perry, 146 Ill. 71, 
34 NE 60. 

pees Onan ay v. Hays, 7 Blackf. 
159. 

Mass.—Baxter v. Doe, 142 Mass. 
558, 8 NE 415 

Mich.—Moore v. Lewis, 76 Mich. 
300, 48 NW 11. 

Minn.—Brown vy. Reinke, 159 Minn. 
458, 199 NW 235, 35 ALR 413. 

Nebr.—Davis v. Jennings, 78 Nebr. 
462, 111 NW 128. 

N. Y.—Hancock vy. Oxford First 
Nat. Bank, 93 N. Y. 82; Goodwin v. 
Crooks, 58 App. Div. 464, 69 NYS 578 
[aff 33 Mise. 39, 68 NYS 219]; Miller 
v. Stettiner, 20 N. Y. Super. 692, 
22 HowPr 518; McCabe v. Doe, 2 
E. D. Smith 64; Gardner v. Kraft, 52 
HowPr 499; Earle v. Scott, 50 How | 
Pr 506; Crandall v. Beach, "7 HowPr 
271; Pindar v. Black, 4 HowPr 95, 
2 CodeRep 53; Waterbury v. Mather, | 
16 Wend. 611; Petrie v. Woodworth, 
3 Cai. 219, Gol. & C. Cas. 496. 

Porto Rico. —Armstrong v. Irizarry, 


e 


29 Porto Rico 563. ; 
Wis.—Kellam v. Toms, 38 Wis. 592. 
[a] Construction of statute.— 

Code (1923) § 9515, permitting plain- 

tiff, who is ignorant of defendant’s 

name, to use a fictitious name, and 
to amend pleading on ascer taining his 
true name, is remedial in nature, and 
should be liberally construed to ac- 
complish the purpose intended, and 
also construed in connection with 
amendment statute (Code, [1923] § 

9513), in force at the time of its 

adoption. :Roth v. Scruggs, 214 Ala. 

32, 106. S 182. 

94. Roth v. Scruggs, supra; Han- 
cock v. Oxford First Nat. Bank, 92 
N. Y. 82; Tyrell v. Seamen’s Sav. 
Bank, 57 App. Div. 381, 68 NYS 275. 

[a] Not a matter of mere discre- 
tion.—Plaintiff is not allowed to use 
a fictitious name for defendant at his 
discretion, but only when he is ig- 


norant of the true name. Simon v. 
Underwood, 61 Misc. 369, 115 NYS 
65, 1 NYCivProcNS 186; Php a 


Vv. "Beach, 7 HowPr (N. Y.) 2 

95. Roth v. Scruggs, 214 Ce 32; 
106 S 182; Reynolds v. May, 
Greene (Iowa) 283. 

[a] Substitution of parties.—Code 
(1923) § 9515 does not apply where 
plaintiff by mistake sues the wrong 
party, brings him into court, and, 
finding he has the wrong party, seeks 
to substitute another. Roth  v. 
Scruggs, 214 Ala. 32, 106 S 182. 

96. Davis v. Jennings, 78 Nebr. 462, 
111 NW 128. 

97. Roth v. Scruggs, 214 Ala. 32, 
106 S 182; Finlen v. Foster, 211 Il. 
A. 609. 

98. Rosencrantz v. Rogers, 40 Cal. 


[a] Necessity of searching public 
records.—The objection toa recovery 
against a person sued in the first in- 
stance in the name of John Doe, that 
plaintiff might have learned his right 
name by looking up public records, 
will not be entertained. Hoffman y. 
Keeton, 132 Cal. 195, 64 P 264; Irv- 
ing v. Carpentier, 70 Cal. 23, 11 P 391. 

99. Ala.—Roth v. Scruggs, 214 
Ala. 32, 106 S 182. 

Cal.—Blackburn v. Bucksport, etce., 
R.. Co. 01% Call, Az..649,..95 P6638. 

Minn.—Brown v. Reinke, ne Minn. 
458, 199 NW 235, 35 ALR 4 

N. Y.—Simon’ v. iiadermcod: 61 
Misc. 369, 115 NYS 65, 1 NYCivProc 
NS 186; Gardner v. Kraft, 52 How 
Pr 499. 

Porto Rico.—Armstrong v. Irizarry, 
29 Porto Rico 563. 

1. Chandler v. Ward, 188 Ill. 322, 
58 NE 919; Unknown Heirs v. Kim- 
ball, 4 Ind. 546, 58 AmD 638; Davis 
v. Jennings, 78 Nebr. 462, 111 NW 


128. 

2.. Chandler v. Ward, 188 Ill. 322, 
58 NE 919. 

_{a] Heirs and representatives of 
unknown heirs.—Under Rev. St. art 
1875, permitting suit against the un= 
Known heirs of a deceased person, 
their heirs or legal representatives, 
describing them as heirs of a named 
ancestor, a petition against the un- 
known heirs of a devisee is sufficient 
without also designating as parties 
the heirs or legal representatives of 
the unknown heirs. Cavanaugh v. 
(Tex. Civ. A.) 238 SW 


[b] Tennessee Code § 4358 pro- 
vides that, where the suit is against 
an unknown defendant, the order of 
publication should describe him as 
near aS may be by the character in 
which he is sued, and by reference 
to his title or interest in the subject 
matter of the litigation. Where A 
devised a contingent remainder to 
“his heirs,” it is not a compliance 
with the statute to describe them as 
“the unknown heirs” of A in a bill 
for partition, since they were sued 
as devisees. Ferriss v. Lewis, 2 
Tenn. Ch. 291. 

3. Hoffman v. Keeton, 132 Cal. 195, 
pea 264; Farris v. Merritt, 63 Cal. 

4. Misnomer as ground for abate- 
maak see Abatement and Revival § 


Cavanaugh, 
1019. 


Objections because of misnomer or 

misdescription see infra §§ 456-467. 

5. U. S.—Gordon v. Holiday, 10 

FF. Cas. No. (5,610, 1 Wash. GC.) GC) 285) 
Cal. —Goldberg v. Dimick, 169 Cal. 

13%, 146. P 672) 

Del.—Culver  v. Philadelphia, etce., 

R. Co., 30 Del. 76, 102 A 980. 
Ga.—Worth County v. Prssd, Coun- 

ty, 139 Ga. 117, 76 SE 747 
Ill.—Friend v. Goldsmith, ete. Cos 

224 Ill. A. 336 [aff 307 Ill. 45, 138 

NE 185]. 

Mo.—Porter v. Missouri Pac. R. Co., 

219 Mo. A. 19, 267 SW 964. 

8. C.—Richland County y. Miller, 16 

Sr ©.6236, 

6. Gordon v. Holiday, 10 F. Cas. 

No. 5,610, 1 Wash. C. C. 285. 

7. Bauman v. Grubbs, 26 Ind. 419. 
8. a.—Southern R. Co. v. 

183 Ala. 465, 62 S 874. aS 
Tll.—Bulson v. Peo., 31 Ill. 409. 
Ind.—Simons v. Kosciusko Bldg., 

ete., Assoc., 180 Ind. 335, 103 NE 2. 
Mich. —Clabaugh v. Way nepici- 

Judge, 228 Mich. 207, 199 Nw 710. 
Mo.—Cox v. American InsiiGo.;, 137 

Mo. A. 40, 119 SW 476. 

Pa.—Com. v. Ruff, 3 Pa. Dist. 562. 
[a] Misspelling. —Spelling defend- 
ant’s name ‘‘Pecarsky,’ and not ‘‘Pe- 
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of a party where there is added such a deseription 
of the person intended that he could not have been 


misled.? 
Married or maiden name. 


does not work a misnomer.?® 


tive. 


from the record.!? 


’ 


Karsky,’ does not constitute a mis- 
nomer. Krulewitch v. Pecarsky, 159 
NYS 827. 

9. Schee v. La Grange, 78 Iowa 
101, 42 NW 616; Fanning v. Krapfi, 
68 lowa 244, 26 NW 133. 

10. Romani vy. Shoal Creek Coal 
SO,soueowll, sAte babe liattieeaid. Ll. 3360, 
111 NE 88]; Spielman v. Herskovitz, 
78 Ind. A. 131, 184 NE 909. 

ll. Traver v. Eighth Ave. R. Co., 
4 Abb. Dec. (N. Y.) 422, 3 Keyes 497, 
38 Transcr. A. 203, 6 AbbPrNS 46. 
ae . Armstrong v. Durland, 11 Kan. 

13. Larrouquette v. 147 
La. 1033, 86 S 484. 

14. Actions by or against persons 
in particular capacities see Assign- 
ments § 222; Executors and Admin- 
istrators §§ 2065-2078; 
Ward §§ 442, 452;.535; 
Cyc 436-438, 495]; 
452, 458, 608-617, 
specific titles. 

Practice in equity see Equity § 310. 

15. .Ala.—Bryant v. Southern R. 
Co.,,187 Ala. 488, 34 S 562; Black- 
man v. Moore Handley Hardware Co., 
OG S Adal 4b. 175 S629" “Tate w. 
Shackelford, 24 Ala. 510, 60 AmD 489; 
Arrington v. Hair, 19 Ala. 243. 

I1]l.—Cooney v. Sweitzer, 205 Ill. 
A. 597, 599 [cit Cyc]; Claffy v. Far- 
rell, 196°01 “A. 65, 239, 247 [cit Cyc]. 

Ind.—Ditton v. Hart, 175 Ind. 181, 
BNE IG Ehitt ov. Carr, ii ind. A. 
488, 130 NE 1. 

Ky.—O’Hara v. Williamstown Cem- 
etery Co., 133 Ky. 828, 119 SW 234. 

N. Y.—Security Trust Co. v. Pritch- 
ard, 201 App. Div. 142, 194 NYS 486 
[mod GOR NES) S71 

Wash.—State v. Knutson, 81 Wash. 
47, 49, 142 P 444. 

W. Va.—Scott v. Newell, 69 W. Va. 
118, 70 SE 1092. 

“ere is no magic in the caption 
to an action, especially where the 
body of the ‘complaint itself shows 
who the parties are and the capacity 
in which the action is prosecuted or 


Brown, 


Guardian and 
Receivers [34 
Trusts (29 Cye 
619]; and other 


defended.” State v. Knutson, supra. 
16. Ala.—Smith v. Agee, 178 Ala. 
627, 59 S 647, AnnCas1915B 129. 


Cal.—Owens v. Dudley, 162 Cal. 
422, 122 P' 1087. 

Del.—Luff v. Thomas, 10 Del. 399. 

Ind.—Hitt v. Carr, 77 Ind. A. 488, 
130 NE 1. 

Ky.— Clift v. Newell, 104 Ky. 396, 
47 SW 270, 20 KyL'644. 

N. Y.—Smith v. Mingey, 72 App. 
Div. 103, 76 NYS 194 [aff 172 N. Y. 
650 mem, 65 NE 1122 mem]; Knox 
y. Metropolitan El. R. Co., 58 Hun 517, 
12 NYS 848 [aff 128 N. Y. 625 mem, 
28 NE 485 mem]; MacLeod v. Mil- 
ler, 201 NYS 108; Lehman v. Koch, 
9 NYS 302, 18 NYCivProc 301. 

Wash.—State v. Knutson, 81 Wash. 
47, 142 P 444. 

Tal Tllustration.—A petition for 
slander brought by “Smith Brothers 
& Company, a co-partnership, com- 
posed of A. HE. Smith and N. C. 
Smith,’’ shows a suit by the partners 


The marriage of a fe- 
male plaintiff after action has been begun by her 
Commencing an ac- 
tion in the maiden name of a woman, instead of that 
acquired by marriage, is merely a misnomer." 

[§ 326] H. Designating Parties in the Alterna- 
‘Plaintiff in an action cannot be described in 
the alternative as one or another, and who the party 
plaintiff is must appear clearly and with certainty 
However, under a petition show- 
ing that plaintiff does not know whether the name of 
a business is that of a corporation or the trade name 
of an individual, it has been held that he may bring 
his action against the individual or the corporation 
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in the alternative and pray for recovery against 
whichever the facts should show to be liable. 13 


[§ 327] I. Capacity in Which Person Is Party.1+ 


alone.?® 


client." 


of the suit.t® 


as individuals and not by the part- 
nership. Smith v. Agee, 178 Ala. 627, 
59 S 647, AnnCas1915B 129. 

17. Ill.—Kinsella v. Cahn, 185 Ill. 
208, 56 NE 1119; Cooney v. Sweitzer, 
PADS Cle NOs HOO" | heiter Onidorls 

Ind.—Heritage v. State, 43 Ind. A. 
595, 88 NE 114. 

Mo.—Marsden y. Williams, (A.) 
282 SW 478. 

Tex.—Craighead v. Bruff, (Civ. A.) 
55 SW 764. 

Bi ae .—Ferrie v. Jones} 5 U. C. Q. B. 

[a] For example (1) a complaint 
which uses the feminine pronoun 
when reference is made to complain- 
ant sufficiently shows that she is a 
female. Cosand v. Lee, 11 Ind. A. 
511, 38 NE 1099. (2) The capacity 
in which a supervisor of a town 
sues is sufficiently shown by a de- 
seription of his official capacity in 
the title of the complaint and a state- 
ment in the body of the complaint 
that he sues in the capacity described 
in the title. Smith v. Levinus, 8 N. Y. 
472. (3) In an injunction suit re- 
spondents are sufficiently alleged to 
be sued in their representative capac- 
ity by styling them as commission- 
ers of city without other allegation 
to show that they were sued in a 
representative capacity. Giglio v. 
Barrett, 207 Ala. 278, 92 S 668. 

[b] Superfiuous allegation. —W here 
the complaint in an action for inju- 
ries while painting a house showed 
clearly that the action was against 
defendant individually, allegations 
that defendant was a stockholder in, 
and president of the company which 
engaged plaintiff to paint its house 
were surplusage, and did not charge 
the company with any liability. Irr- 
gang v. Ott, 9 Cal. A. 440, 99 P 528. 

[ec] A caption describing certain 
of the parties as minors is not a suf- 
ficient averment of their minority. 
eas VaDavisn= L038 Inds a2 Siler imeN 

18. Southern R. Co. v. Gantt, 210 
Ala. 383, 98 S 192; Holloway v. Cal- 
vin, 203 Ala. 663, 84 S 737; Cooney v. 
Sweitzer, 205 Ill. A. 597; Sutherland 
v. Carr, 85 N. Y. 105; Beers v. Shan- 
non, 73 N. Y. 292 [rev 12 Hun 161]; 
Berolzheimer v., Strauss, 51 -N. Y. 
Super. 96, 7 NYCivProc 225; Root 
View bricé. 22. How Pr sONe Ys) ate; 
Trask v. Karrick, 87 Vt. 451, 89 A 472. 

[a] The omission of the word “as” 
(1) between the name of plaintiff and 
words descriptive of his representa- 
tive capacity, does not prevent him 
from claiming in that capacity, if the 
complaint otherwise shows that the 
cause of action, if any, devolved up- 
on him solely in that character. Beers 
v. Shannon, 73 N. Y. 292 [dist Leon- 
ard v. ‘Pierce, 182 N. Y:°431, 75 NH 
313, 1 LRANS 161]. (2) Where the 
scope of a complaint and its aver- 
ments harmonize with such omission, 
the action will be considered as 
against defendant individually. Ben- 
nett v. Whitney, 94 N. Y. 302. 


—1. In General. 
made a party to a suit must be determined from the 
allegations of the pleading, and not from its title 
And where there is a wrong description or 
no description in the title, the error will be deemed 
merely formal.'® 


The character in which one is 


A substantial description is suffi- 


And where the allegations of the complaint 
indicate with reasonable certainty that a plaintiff 
sues, or a defendant is sued, in a representative ca- 
pacity, although there be no express or specific aver- 
ment thereof, this is sufficient to fix the character 
Where it is doubtful in what capac- 
ity a party sues or is sued, reference may be had to 
the entire complaint?® to determine the question; 


19. Ala.—Southern R: Co. v. Gantt, 
210 Ala. 383,98 S 192 

Cal. —Henry Vv. Willett, 60° Cal A: 
244, 212 P 698. 

Ga.—Hamilton v. Speck, 166 Ga. 
667, 144 SH 204; Wallace v. Wallace, 
142 Ga. 408, 83 SE 113; Humphrey v. 
Smith, 142 Ga. 291, 82 SE 885; Wad- 
ley v. Oertel, 140 Ga. 326, 78 SE 912; 
Jennings v. Wright, 54 Ga. 537. 

Ind.—Hall v. Ferguson, 24 Ind. A. 
532, 5% NE 153. 

Nev. —Kingsbury v. Copren, 43 Nev. 
aed LS 28 1897 Ps Oe: 

Y.— Stilwell v. Carpenter, 62 N. 
XY. Res mem, 2 AbbNCas 238; Stand- 
ard Audit Co. v. Robotham, 62 Misc. 
466, 115 NYS 152. 

Porto Rico.—Espinet v. Alvarez, 25 
Porto Rico 329. 

Vt.—Trask v. Karrick, 87 Vt. 451, 
89 A 472. 

[a] Title, allegations, and de- 
mand.—In an action against an as- 
signee for the benefit of creditors, 
in order to determine whether the 
defendant is sued in his «representa- 
tive capacity, the title, allegations, 
and demand are to be considered as 
a whole. Standard Audit Co. v. Ro- 
botham, 62 Mise. 466, 115 NYS 152. 

[b] Complaint showing party in 
individual and representative capac- 
ity.— (1) Where in the title of an ac- 
tion words indicating a representa- 
tive capacity but merely descriptio 
persone are added to plaintiff's name, 
and the body of the complaint shows 
that the action is brought by him in 
an individual capacity as well as in 
his representative capacity, a motion 
to dismiss the complaint on the 
ground that the action -was brought 
by plaintiff purely in a representative 
capacity should be denied. Stilwell 
v. Carpenter, 62 N. Y. 639 mem, 2 
AbbNCas 238, 59 N. Y. 414 [rev 1 
Thomps. & C. 615]. (2) An individual 
who held title to land for the benefit 
of a corporation was the victim of 
fraud in making a contract for the 
sale of the land, and subsequently an 
action was brought to rescind the 
contract, in which such individual 
alleged that he was merely a trus- 
tee, and prayed a finding to that ef- 
fect; but he was described in the 
title of the complaint as trustee for 
the corporation. It was held, that a 
demurrer on the ground that such 
individual was not personally a party 
to the action was properly overruled. 
Cassidy v. Sauer, 114 App. DiviaeGiicy 
99 NYS 1026 [aff 188 N. Y. 547 mem, 
80 NE 625]. 

{c] Petition held sufficient.—In 
an action for damag¢s from fire 
caused by sparks from defendant’s 
locomotive, a petition, alleging that 
specified amounts of the damages 
claimed were due petitioner for the 
use and benefit of certain insurers, 
subrogees, and beneficiaries under 
policy contracts, and asking that it 
be decreed that they were benefici- 
aries and subrogees of the judgment, 
to which was annexed receipts where- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 327-328] 


and reference may also be had to the pleadings as a 


whole,?° or to the entire record.?* 


Consideration of summons and return of service 
While it has been held 
that the writ may be considered with the declaration 
in order to determine in what eapacity plaintiff 
brings suit,2° it has been held that the question as 
to the capacity in which a person is sued cannot be 
determined from the summons?‘ or the return of 


in determining capacity.°? 


service.?° ‘ 


Different representative capacities. 
ty has different representative capacities, he must be 
made a party in the capacity or capacities in which 


it is desired to bind him.?° 


In a suit by or against an officer,?7 whether the 


by plaintiff subrogated them to his 
rights, sufficiently showed that he 
was suing as representative or agent 
for the insurance companies. Reisz 
v. Kansas City Southern R. Co., 148 
La. 929, 88 S 120. 

20. Whitt v. Blount, 124 Ga. 671, 
53 SE 205; Bingham Coal, etc., Co. v. 
Blom, 43 Utah 584, 137 P 630; Vasey 
Va Nem. Export Coal Co., S89. Wi. Va. 
491, 109 SE 619. 

fa] Individual right of defendant 
where pleadings refer alone to repre- 
sentative capacity.—Although a cor- 
poration’s secretary treasurer be 
named in a bill as defendant by his 
official designation, he does. not there- 
by become defendant in his own right 
nor by adoption of the corporation’s 
cross bill answers to the bill, where 
neither the bill nor the answers show 
cause for relief in his favor, or pray 
relief against him personally. Vasey 
v. New Export Coal Co., 89 W. Va. 
491, 109 SE 619. 

21. Southern R. Co. v. Morris, 143 
Ala. 628, 42 S 17; Burke v. Unique 
Printing Co., 63 Nebr. 264, 88 NW 
488; Amsterdam First Nat. Bank v. 
Shuler, 153 N. Y. 163, 47 NE 262, 60 
AmSR 601; Gatti-McQuade Co. v. 
Flynn, 79 Misc. 430, 140 NYS 135. 

{a] TIllustration.—Where the cap- 
tion of the petition gives the individ- 
ual names of the members of a co- 
partnership as defendants, and refer- 
ences in the pleadings, findings, and 
judgment to the:defendants are gen- 
erally in the plural, the action will 
be held to be one against the individ- 
uals named, although the petition 
charges that the plaintiff contracted 


with the defendants as partners. 
Burke v. Unique Printing Co., 63 
Nebr. 264, 88 NW 488. 


22. Conformity of petition with 
process in respect to parties see 
Pleading [31 Cye 114]. 

Designation of parties in process 
see Process [32 Cyc 434]. 


23. Trask v. Karrick, 87 Vt. 451, 
89 A 472. 
24. Bingham Coal, etc., Co. 


Blom, 43 Utah 584, 137 P 630. 

25. May v. Clanton, 208 Ala. 588, 
95 S 30; Ferrell v. Ross, 200 Ala. 
90, 75 S 466; Bingham Coal, etc., Co. 
wWaesblom, 43 \Witaht 584.437, PB. 630: 

[a] For instance where the sum- 
mons was against “R., receiver,” ac- 
tion was held against R personally, 
and not as receiver, although the re- 
turn certified to service on ‘“R. as 
receiver.’ Ferrell v. Ross, 200 Ala. 
90, 91, 75 S 466 (“It was not for the 
‘sheriff to determine the capacity in 
which defendant had been sued or 
by his return to give direction to the 
litigation different, as the pleadings 
in the cause disclosed, from that in- 
tended by the parties’’). 

26. See cases infra this note. 

[a] Executors eo nomine trustees 
and devisees.—The fact that, by the 
will of a deceased defendant, the 
executors eo nomine are trustees and 
devisees, does not make them parties 
in their capacity as executors, if they 
are expressly made parties only as 


[47 Cc. J.—12] 
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officer is designated merely by his official title,?* 


or whether the individual name as well as the name 


Where a par- 


trustees and devisees and because of 
being such devisees. Ball v. Ward, 
73 N. J. Eq. 440, 68 A 343. 

{[b] Officer ex officio public trus- 
tee.—Where it is sought to make the 
public trustee, who was also county 
treasurer, a party to a suit, a sum- 
mons directed to him in his individ- 
ual name as county treasurer is in- 
sufficient to bring in the public trus- 
tee as a party. Watkins v. Perry, 25 
ColowA. 425, 139) P55. 

27. Designating parties in suits by 
or against particular officers see Dis- 
trict and Prosecuting Attorneys § 44; 
Highways § 307; Municipal Corpo- 
rations .§ | 1212; Officers § 334; 
Schools and School-Districts [35 Cyc 
S695 916, LO397 1057 7. 


28. Rutland Highway Comrs. v. 
Dayton Highway Comrs., 60 Ill. 58 
[cit MeMecham v. Yenter, 301 Ill. 


508, 134 NE 39]. 

29. Sullivan v. Husson, 50 HowPr 
(N. Y.) 475; Mount Pleasant State 
Prison v. Rikemam, 1 Den. (N. Y.) 
279; Galway v. Stimson, 4 Hill (N. 
Y.) 136. 

30. Ala.—Holloway v. Calvin, 203 
Ala. 663, 84 S 737; Atlanta, ete., ie 
Orne McGill, 184 Ala. 562, 63S 1009; 
Buckley v. Wilson, 56 Ala. 393; Coch- 
rane v. Fuller, 17 Ala. A. 230, 84 S 
400, 402 [cit Cyc]. 

Ga.—Belcher v. Kelly, 143 Ga. 525, 
85 SE 696; Woodard v. Harris, 138 
Ga. 751, 76 SE 49; Nolin v. Mooty, 
29'Ga. Al 197) 113 SH 814. 

Ind.—Morrow v. Shober, 19 Ind. A. 
127, 49 NE 189. 

ebb eat ae v. Parker, 13 Minn. 


N.- M.—Curran v. W. W. Kendall 
Boot, Cte CO 6 INV 4difene > ere. 

N. Y.—Roozen v. Clonin, 13 App. 
Div. 190, 43 NYS 395; Plumtree v. 
Dratt, 41 Barb. 333; Hallett v. Har- 
rower, 33 Barb. 537; -Scrantom v. 
Farmers’, etc., Bank, 33 Barb. 527 
[aff 24 N. Y. 424]; Gould v. Glass, 19 
Barb. 179; Root v. Price, 22 HowPr 
sia; Pentz? Vv. Sackett, Walor 113: 
Ogdensburgh Bank vy. Van Rensselaer, 
6 Hill 240. 

Oh.—Columbiana County v. Watt, 
Tapp. 284. 

Okl.—Ferris v. Jones, 78 Okl. 154, 
189 527, 529 [cit ‘Cye]: 

Porto Rico.—Ochoa v. Gonzalez Cle- 
mente, 29 Porto Rico 948. 

Vt.—Trask v. Karrick, 87 Vt. 451, 
89 A 472. 

Va.—Porter vy. Nekervis, 4 Rand. 
(25, Wis) 359: 

W. Va.—Scott v. Newell, 69 W. Va. 
118, 70 SE 1092; Hanson v. Blake, 63 
W. Va. 560, 60 SE 589. 

[a] In Canada a provision that 
writ or summons shall show charac- 
ter in which parties sue and are sued 
does not apply to actions brought on 
behalf of the crown, and the attor- 
ney-general is not required to indi- 
cate in any formal manner that he is 
suing in behalf of the crown. Atty.- 
Gen. v. Russell, 49 Ont. L. 103, 64 
DomLR, 59. ., 

31. Ala.—Ferrell v. Ross, 200 Ala. 
90, 75 S 466, 467 [cit Cyc]; Alabama 


{ 


of the office should be used,?® depends on the re- 
quirements of the partieular statutes involved. 

[§ 328] 2. Descriptio Persone. 
or is sued in a representative capacity, it must be 
averred that it is as such representative, and a mere 
statement of the representative character, following 
the name of the party, will be treated as only de- 
seriptio persone.?° 
cause of action by or against a person in his individ- 
ual capacity, superadded words, such as 
“executor,” “trustee,” ete., should be rejected as 
descriptio persone.** 
actions by or against persons deseribing themselves 


Where one sues 


Where the pleadings disclose a 
“agent,” 


This rule has been applied in 


City, ete, RB. Co.. va meald, is Alas 
636, 59 S461. 
Sh .—Peo. v. Houghtaling, 7 Cal. 


Ga.—Wadley v. Oertel, 140 Ga. 326, 
ae 912° Nutting: ve Hil, 7 Ga. 
Ill_— Higgins v. Halligan, 46 Ill. 
173; Meyer v. Ross, 119 Ill. A. 485. 
Ind.—Marion Bond Co. v. Mexican 
Coffee, ete., Co., 160 Ind. 558, 65 NE 
748; Daniels v. Richie, 7 Blackf. 391; 
Guyer v. Union Trust Co., 55 Ind. A. 
472, 104 NE 82. 
Iowa.—Murphy_ v. 146 
Iowa 448, 123 NW 349 
Ky.—Oman v. Southern Constr., 
etc., Co., 213 Ky. 818, 281 SW 1002; 
Sansom v. Ayer, ete, Tie Co., 144 
Oe Hay Gey Sane Yeos 
Me.—Clap v. Day, 2 Me. 305, 11 Am 


Dp 99 
Mass.—Shepard v. Creamer, 160 
Grew v. Bur- 


Mass. 496, 36 NE 475; 
Talmage v. Chapel, 


GLtt, OMBICK. -265% 
yr * 71; Clark v. Lowe, 15 Mass. 
33 Mich. 


Kridler, 47 Nebr. 
Thomas v. Carson, 
765, 65 NW 899; Bastian v. 
5 Nebr. (Unoff.) 32, 97 NW 


Cochran, 


_Mich.—Bloom v. Sexton, 


Nebr.—Andres vy. 
585, 66 NW 649; 
46 Nebr. 
Adams, 
Zool. 
j4 quae .—Champion y. Sessions, 1 Nev. 

7 

N. J.—Terhune vy. Parrott, 59 N. J. 
Gyo Ome AltA 

N. Y.—Litchfield v. Flint, 104 N. Y. 
§43,,11 NE .58; United Pressj\v. AS S: 
Abell Co.,.73 App. Div. 240; 76 NYS 
692; Bannon v. McGrane, 45 N. Y. 
Sunerm oli prichty we Ure. ur mNG 
Y. Super. 433, 10 NYLegObs 104; 
Draper v. Salisbury, 11, Misc. 573, 32 
NYS 757; Smiley v. Finucane, 134 
NYS” 59s) Barley v.. Roosa, 13° Nis 
209, 20 NYCivProc 113; Wick v. Jew- 
ett, 9 NYSt 477. 
net C.—Cotten v. Davis, 48 N. C. 
5 


N. D.—Beddow vy. Flage, 22 N. D. 
53, 132 NW 687. 

Oh.—Waldsmith v. Waldsmith, 2 
Oh. 156. 

Okl.—Jones v. Johnson, 72 Okl. 134, 
178 P 984, 21 ALR 902. 
oop te Mitchell v. Norris, 2 Miles 


RL uote Oslenies4 siya iemaaile 


118 A 871; King v. Bryant, 75 A 630. 
S. C.—Jerkowski v. Marco, 56 S: 
C. 241, 34 SE 386. 
Tenn.— Whiteside VeopanollCcOn yams 


Coldw. 94; 
Civ. A. 587. 

Vt.—Rich v. Sowles, 64 Vt. 408, 23 
A. 723, 15 LRA 850; Witters’ v. 
Sowles, 61 Vt. 366, 18 A 191. 


Cryer v. Mayfield, 5 Tenn. 


Va.—Porter v. Nekervis, 4 Rand. 
(25 Va.) 359. 

Wash.—McWilliams v. Willis, 1 
Wash. 199. 

Wis.—Bridgeport Sav. Bank vy. 


Randall, 15 Wis. 541; Rupert v. Mad- 
den, 2 Pinn. 194, 1 Chandl. 146. 

[a] Where plaintiffs sued as in- 
dividuals, alleging that they consti- 
tuted a committee, the objection to 


178 «#([47 C.J.] 


as officers,?? or persons describing themselves as 
partners under a given firm name.** Where officers 
forming a body corporate are named as individuals 
in a suit, but their corporate name is given, the 
names of the officers may be rejected as surplus- 
age;°* likewise, where the declaration or complaint 
is in terms against a partnership firm, the addition 
of the averment that such firm consists of certain 
named persons does not render such persons parties 
individually, but the action is against the firm, such 
additional averments being considered mere descrip- 
tio persone.?> 

[§ 329] J. Nominal and Use-Plaintiffs. When a 
‘common-law action is brought, in the name of one 
person for the benefit of another, it is usual, and the 
better practice, to show this fact explicitly, either 
in the body of the declaration or by indorsement on 
it, or on the writ of summons.?° But this is not 
necessary. Even when the beneficial ownership is 
expressly alleged in the declaration, the allegation 
forms no material part of the pleading. 
cause of action and the right of action are complete 
without it;?7 the words “for the use of” are unneces- 
sary for any purpose other than to protect the in- 
terest of the usee against the nominal plaintiff and 
they are to be deemed surplusage merely,**® and it 
is not necessary that the name of the party for whose 
use the action is brought shall appear in the rec- 
the suit that a committee is not such 
a person or legal entity as may sue 


at law was not valid. Dysart v. 
Hagaman, (Tex. Civ. A.) 252 SW 1107. 


Lundahl, 
83, 53 NE 615; 


PARTIES 


Both the | 


Ill.—West Chicago St. 
PSs Le 
Union Nat. Bank v. Barth, 179 Ill. 
Tedrick v. Wells, 152 


284, 


[S$ 328-332 


ord,®® or that the declaration show the title of the 
use-plaintiff.4° An allegation that the action is 
brought for the benefit of another operates only as 
notice of such right as the beneficiary may have.** 
It has been held that the declaration of the use is 
not for the benefit of defendant, and that it is a 
fact with which he is not in any way concerned or 
interested.t2, However, it has been held that de- 
fendant is entitled to know who the usee is, and good 
pleading requires that he should not be compelled 
to look beyond the petition in order to ascertain 
Phistan 

[§ 330] K. Actions by Next Friend. A petition 
which shows in substance that a plaintiff is suing 
his next friend is sufficient.** 

[§ 331] L. Actions by Attorney.*®) Some cases 
hold it essential that plaintiff should state whether 
he sues in person or by attorney.*® “Where a suit is 
prosecuted by a law firm as attorneys for plaintiff, it 
is enough that the name of the firm prosecuting the 
suit for plaintiff is stated in the declaration; both 
christian and surnames need not be given.*? It is 
improper to commence a suit in the name of an at- 
torney in fact.*® 

[§ 332] M. Parties by Class Representation.*® 

here an action is brought by or against a few 
persons in a representative capacity for a class of 
persons similarly situated, such fact must be al- 


EC Onanve 
‘55 NE 667; 


terest, the averment showing that the 
action is brought for his use is to be 
regarded as surplusage. Ray v. Hon- 
eyeutt, 119° N.C. 5105-26 Sint 127. 


32. In re Nagao, 4 Alaska 678;| Ill. 214, 38 NE 625 [cit Hobson v. 39. Union Nat. Bank v. Barth, 179 
Morrow v. Shober, 19 Ind. A. 127, 49 | McCambridge, 130 Ill. 367, 22 NE | Ill. 83, 53 NE 615; American Ex- 
NE 189; Bennett v. Whitney, 94 N.| 823]; Hobson v. McCambridge, 130 | press Co. v. Haggard, 37 Ill. 465, 87 
Y. 302; Columbiana County v. Watt, | Ill. 367, 22 NE 823; American Ex-|AmD 257; Wey v. Dooley, 134 Ill. 
Tapp. (Oh.) 284. press Co. v. Haggard, 37 Ill. 465, 87] A. 244. 

33. Johnson v. Gadsden First| AmD 257; Zimmerman v. Wead, 18 40. Armstrong v. “Lancaster, 5 
Nat. Bank, 145 Ala. 378, 40 S 78;]| Ill. 304; Buckmaster v. Beames, 9} Watts (Pa.) 68, 30 AmD 293; Ameri- 
Billings v. Finn, 55 Cal. A. 134, 202 Ill. 443; Smith v. Vandalia R. Co., 188 | can Mfg. Co. v. S. Morgan Smith Co., 


P9383 Tll. A. 426; 
Allegations of partnership see] A. 546; 
Partnership VI, D, 16, b. 


Peo. v. Jamison, 157 Ill. 
Mutual L. Ins. Co. v. Allen, 
113 Ill. A. 89 [aff 212 Ill. 134, 72 NE 


25 Pa. Super. 176. See Artisan’s Ins. 
Co. v. Drennan, 4 Brewst. (Pa.) 103 
(the use need not be stated other than 


Partners or firm as parties general- | 200]; Tarrant v. Burch, 102 Ill. A.| perhaps as notice of an assignment 
ly see Partnership §§ 471, 494. 393; WHanchet v. Ives, 69 Ill. A. 83] or claim). 

34. Botkin v. Osborne, 39 Ill. 101; }| [aff 171 Dl. 122, 49 NE 206]; Schiff v. 41. Mayhew v.. Pentecost, 129 
Harding v. New Haven Tp., 3 Oh.| Supreme Lodge O. M. P., 64 Ill. A. | Mass. 332; Carney v. Shanly, 107 
227. 341; Northrop v. McGee, 20 Ill. A. | Mass. 568 

35. Billings v. Finn, 55 Cal. A.|108. See Peo. v. Bruner, 190 Ill. A. 42. Zimmerman v. Wead, 18 Ill. 
134, 202 P 938. 299. 304 


36. Clarksons v. Doddridge, 14 
Gratt. (55 Va.) 42; Bentley v. Stand- 
ard F. Ins. Co., 40 W. Va. 729; 23 SH 
584. See Kelly v. Greany, 216 Mass. 
296, 103 NE 779 (it is proper but not 
necessary to state that suit is brought 
for benefit of another in writ); Clark- 
sons v. Doddridge, 14 Gratt. (55 Va.) 
42, 46 (it is useful and convenient to 
do so, to give notice to the defendant 
of the rights of the substantial plain- 
tiff, and to enable the court to pro- 
tect them by its orders). 

87. Clarksons v. Doddridge, supra: 
Bentley v. Standard F. Ins. Co., 
Wi. Va.-729, 23 SE 584. Compare Mt. 
Morris v. Pavilion Natural Gas Co., 
183 NYS 792, 795 [aff 196 App. Div. 
918 mem, 187 NYS 957 mem] (“If one 
sues for the benefit of others, he 
must so allege in his complaint’’). 
U. S.—U. S. v. Abeel, 174 Fed: 
PS CCAS 0s (Boston. Hk VR: FGo: 

. Co;, 112 Bed) 295 50 
CCA 239 


Ala.—Whaley v. Wynn, 208 Ala. 
Sy SS iG ie 
ee C.—U. S. v. O'Leary, 19 D. C. 
118. 

Ga.—Maryland Fidelity, etc., Co. v. 
Nisbet, 119 Ga. 316, 46 SE 444; Math- 
is v. Fordham, 114 Ga. 364, 40 SH 
324; Norcross Butter, etc., Mfg. Co. 
v. Summerour, 114 Ga. 156, 39 SH 
S70 Cross’ Va. JOnnSOn, 6b Ga, sV1ie 
Burke v. Steel, 40 Ga. 217; Sligh v. 
Smith, 36 Ga. A. 237, 136 SH 175 (tro- 
ver). 


Ind.—State v. Johnson, 52 Ind. 197. 

Iowa.—Scott v. Granger, 3 Iowa 
yet State v. Butterworth, 2 Iowa 

Me.—Matherson v. Wilkinson, 79 
Me. 159, 8 A 684. 

Mass.—Kelly v. Greany, 216 Mass. 
296, 108 NE 779. 

Mich.—Clay F. & M. Ins. Co. v. 
Huron Salt, ete., Mfg. Co., 31 Mich. 
346; Farwell v. Dewey, 12 Mich. 436. 

Miss.—Jones v. Kansas City, etce., 
R. Co:, 75 Miss.-913, 23 8.547. 

a J.—Belton v. Gibbon, 12 N. J. L. 


N. C.—Perry v. Swanner, 150 N. C. 
141, 63 SE 611. 

Pa.—Artisan’s Ins. Co. v. Drennan, 
4 Brewst,. 103. 

Vt.—St. Albans Granite Co. v. El- 
well, 88 Vt. 479, 92 A 974. - ' 

Va.—Hayes v. Virginia Mut. Pro- 
tection Assoc., 76 Va. 225; Clarksons 
v. Doddridge, 14 Gratt. (55 Va.) 42. 

W. Va.—Bentley v. Standard F. 
Ins. Co., 40 W. Va. 729, 23 SE 584; 
Clarke v. Hogeman, 13 W. Va. 718. 

“As the declaration set forth the 
names of the persons who claimed to 
be interested in the penalty of the 
bond, it was really not necessary the 
suit should have been formally en- 
tered for their use.” U.S. v. O’Leary, 
LOD CHa Sala Se 

{a] Real party in  interest.— 
Where the person for-whose use the 
action is brought is regarded as the 
only plaintiff as the real party in. in- 


43. Maryland Fidelity, ete, Co. v. 
Nisbet, 119 Ga. 316; 46 SE 444. 

44. Vale Royal Mfg. Co: v. Brad- 
ley, 8 Ga. A. 483, 70 SE 36. 

[a] A complaint by one suing as 
next friend of another is in sub- 
stance an action by the latter, and, in 
the absence of a demurrer, is good. 
ie v. Merriam, 113 Ga. 83, 38 SE 

[b] Action held not to be by adult 
by next friend.—Where it appeared 
from the judgment that the action 
was by “Willie B., Leila L., Eddie B., 
and Harry B., by his next friend, Wil- 
lie B.,” the objection that two of the 
parties shown to be adults are suing 
by next friend is not sustained by 
the record. Sovereign Camp W. O. W. 
v. Bass, 204 Ala. 28, 85 S 2738. 

Suits by next friend generally see 
Husband and Wife §§ 664, 702, 703, 
883; Infants § 256 et seq; Insane 
Persons §§ 570, 571. 

45. Authority of attorney gen- 
ted see Attorney and Client §§ 122- 

oO. “ 

46. Mouck v. Northwood, 2 CanLJ 
NS 268; Murphy v. Burnham, 2 U. C. 
QB. (Ont) 26r: ; 

47. Geneva Bank v. Rice, 12 Wend. 
(NY.) 424. 

48. Adams v. Edwards, 115 Pa. 
211, 8 A 425. 

49. Defendants by representation 
see supra § 139. 

Plaintiffs by representation see su- 
pra §§ 79-107. y 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 332-334] : 


leged so as to present to the court the question 
whether sufficient parties are before it to represent 
the rights of all.°° It is sufficient if those on be- 


PARTIES 


(47.0. da} 179. 
half of whom the suit is prosecuted are described 
with as much certainty as the nature of the contro- 
versy will admit.*+ 


VII. DEFECTS AND OBJECTIONS? 
[By Douveitas Ropinson Gray] 


[§ 333] A. In General. Objections with reference 
to the parties to an action, where dilatory in char- 
acter,°* should be urged at the earliest opportunity,°* 
and if not interposed at the proper time are 
waived;°® for example, objections as to purely tech- 
nical irregularities.®® 

Demurrer. Defects and objections with reference 
to the parties to the action apparent from the face 
of plaintiff’s pleadings are commonly taken by de- 
murrer,°’ although they cannot be so taken where 
not within the specific grounds for demurrer, if any, 
fixed by the statute,°® and if not so taken are not 
to be deemed waived within the meaning of a stat- 
ute applicable only to such specific grounds.®® The 
rule that a demurrer to an answer will search the 
record®® has been held not to apply to objections 
respecting parties.°! 

Plea or answer. Where an objection, respecting 
parties does not appear on the face of plaintiff’s 


pleadings, it should ordinarily be taken by plea or 
answer.®? Under local practice it may be necessary 
that a plea or answer in abatement involving an 
objection as to parties should be verified®* and pre- 
cede an answer in bar.** Whether or not defendant 
shall be permitted to amend his answer so as to set 
up an objection respecting the parties after the trial 
has commenced is ordinarily within the discretion of 
the trial court.°® 

Special proceedings. The general rule that failure 
to raise an objection respecting parties by demur- 
rer or answer constitutes a waiver thereof®® does 
not apply to special proceedings in which demurrer 
and answer are unavailable.°* 

Collateral proceedings. An objection with refer- 
ence to the parties to an action should be taken ordi- 
narily in the action in which it arises, and cannot 
be taken advantage of in a collateral proceeding.*® 

[§ 334] B. Particular Objections—1. Want of 


50. Detroit v. Detroit United R. 
Co., 226 Mich. 354, 197 NW 697; Rohr 
v. Stanton, 78 Mont. 494, 254 P 869. 
And see Equity § 287. 
Dies Sourse v. Marshall, 


52. Judgment for defendant on 
Se arity, as bar see Judgments § 
A 


23 Ind. 


Objections as affecting statute of 
limitations see Limitations of Ac- 
tions § 493 et seq. 

Objections as ground for particu- 
lar kinds of relief: 

Abatement of action see Abatement 

and Revival §§ 183-216. 
pereel of judgment see Judgments § 
Dismissal or nonsuit see Dismissal 

and Nonsuit §§ 99-103. 

Vacation of judgment see Judgments 

§§ 505-508. 

Objections urgable on appeal see 
Appeal and Error §§ 664-689. 

Parties in particular actions or 


proceedings see cross’ references 
ante p 10. 
53. Character of particular objec- 


tions see infra § 334 et seq. 

54. Tingley v. Times Mirror Co., 
151 Cal. 1, 89 P 1097; Peo. v. O’Con- 
MOLecoo, Ll 272; 207,80 NMaslOLGs 
Church v. Zywert, 58 Mont. 102, 190 
12 PEE 

“The defenses of misjoinder and 
misnomer, and kindred defenses, are 
dilatory in character and must be 
raised at the earliest moment. Here 
pleas were filed to the merits and 
then withdrawn. Thereafter appel- 
lants could not interpose a dilatory 
defense.’’ Peo. v. O’Connor, supra. 

. U. S—Ted Browne Music Co. 
v. Fowler, 290 Fed. 751. 

Cal.—Tingley v. Times Mirror Co., 

we Calat, 89. P1097. 


Ill.—Peo. v. O’Connor, 239 Ill. 272, 


87 NE 1016. 

Mont.—Church v. Zywert, 58 Mont. 
1027, 090 VP) 291. 

Okl.—Culbertson vy. Mann, 30 Okl. 
249, 120 P 918; Choctaw, etc., R. Co. 
v. Burgess, 21 Okl. 653, 97 P 271 [writ 
of error dism 219 U. S. 590 mem, 31 
SCt 471 mem, 55 L. ed. 348 mem]. 

56. Chesapeake, etc., R. oO. Vv. 
Case, 158 Ky. 594, 165 SW 968; Maad- 
isonville, etc., R. Co. v. Wiar, 144 Ky. 
206, 188 SW 255; Mann vy. Baker, 
142-N..C. 235, 55 SE 102; Gerhart 
v. Quirk, 50 S. D. 269, 209 NW 544. 

[a] Suit by guardian.—Where an 
action was brought in the name of a 


guardian as such instead of in the 


name of the incompetent by the 


murrer or answer. 


guardian, this was a mere technical 

error which was waived by failure 

to raise an objection either by de- 

Gerhart v. Quirk, 

50 S. D. 269, 209 NW 544. 

{b] Ex rel.—Where an action by 
heirs against the administrator for 
a settlement was pending for years, 
and there was no objection that the 
action was brought by them, instead 
of by them on the relation of the 
state, the objection was waived. 
Mann v. Baker, 142 N. C. 235, 55 SH 
102. 

57. Cross references: 
Disability of defendant see 

366. 

Improper intervention, addition, or 
substitution of parties see infra § 
452. 

Lack of capacity to sue see infra §§ 
335-337. 

Misjoinder of parties: 

Defendant see infra § 434. 

Plaintiff see infra § 414. ‘ 
Misnomer or misdescription see in- 


infra § 


fra § 457. 
Nominal and use-plaintiffs see infra 
§ 363. 


Nonjoinder of parties: 

Defendant see infra §§ 391, 392. 

Plaintiff see infra §§ 370, 371. 
Plaintiff not real party in interest see 

infra §§ 354, 355. 

58. Mornan v. Carroll, 35 Iowa 22; 
Hand v. Heslet, 81 Mont. 68, 261 P 
609; Phoenix Bank v. Donnell, 40 N. 
Y. 410; Mader v. Plano Mfg. Co., 17 
S. D. 558, 97 NW 848. 

[a] There must be some proper 
party before the court who may be 
awarded judgment. Hand vy. Heslet, 
81 Mont. 68, 261 P 609. 


59. Hand v. Heslet, supra. 

60. See Pleading [31 Cyc 338 et 
seq]. <.- 

61. Shirk v. Andrews, 92 Ind. 509, 
10 


“It is true that the rule is thata 
demurrer to an answer will search 
the record, and if the complaint is 
bad there will be no error in over- 
ruling it even if the answer is bad; 
but this general rule does not apply 
where the question is as to parties. 
It applies only where the merits of 
the action are involved.” Shirk vy. 
Andrews, supra. 

62. Cross references: 

Defendant not real party in interest 

see infra § 367. 
isa UES of defendant see infra § 

366. 

Lack of capacity to sue see infra §§ 

338, 339. 


Misjoinder of parties: 

Defendant see infra § 435. 

Plaintiff see infra § 415. 

Misnomer or misdescription see in- 

fra § 458. 

a Seemann: of defendant see infra 
368. 
Nonjoinder of parties: 

Defendant see infra §§ 393, 394. 

Plaintiff see infra §§ 372, 373. 
Plaintiff not real party in interest see 

infra § 356. 

Use-plaintiff see infra § 363. 

63. Moore v. Harmon, 142 Ind. 555, 
41 NE 599. 

64. Moore v. Harmon, supra. 

65. Tingley v. Times Mirror Co., 
LHINCALH A woo we wh Oo te 

66. Cross references: 

Sa of capacity to sue see infra § 
5. 
Misjoinder of parties defendant in 

certain jurisdictions see infra § 443. 
Misjoinder of parties plaintiff in cer- 

tain jurisdictions see infra § 425. 
Nonjoinder of parties defendant see 

infra § 405. 

Nonjoinder of parties plaintiff see 

infra § 381. 

Plaintiff not real party 

see infra § 358. 

67. Covey v. Covey, 64 Hun 540, 
19 NYS 487. 

[a] For example, the legatees of a 
remainder of personal property, 
which is to be divided equally be- 
tween them, cannot maintain a joint 
action therefor against the adminis- 
trator of the owner of the life inter- 
est, and such misjoinder is not 
waived by defendant’s consent to re- 
fer the claim, where the fact that the 
claim is several, and not joint, did not 
appear on the face of the claim as pre- 
sented, since the proceeding was a 
special one in which the objections 
could be taken by neither demurrer 
nor answer. Covey v. Covey, 64 Hun 
540, 19 NYS 487. 

68. Belton v. Fisher, 44 Ill. 32; 
Brewer v. Peters, 6 Ky. Op. 60. 

[a] Reformation of judgment.— 
Where there was a defect of parties 
in a proceeding, such defect could not 
be raised for the first time in a sub- 
sequent suit to reform the original 
judgment. Brewer v. Peters, 6 Ky. 
Op. 60. 

{b] Suit on judgment.—An objec- 
tion to misjoindér of parties plaintiff 
should have been urged in the orig- 
inal proceedings and could not be 
raised in a subsequent suit on the 
original judgment. Belton v. Fisher, 
44 Ill. 32 


in interest 
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Capacity To Sue®®—a. Nature and Character of Ob- 
The term “lack of capacity to sue” refers 
to a personal inability to maintain the action,’ a 
want of capacity to appear in court and maintain an 
action regardless of in whom is vested the right of 
action,’! or a lack of the special or representative 
capacity necessary to maintain the particular suit,*? 
and is distinet from the absence of a cause of ac- 
tion’® or from the objection that plaintiff is not the 
Defendant cannot abate 
a sult properly brought against him by afterward 
creating a state of facts against the ability of plain- 


jection. 


real party in interest.‘ 


tiff to sue.7* 


PARTIES 


court. 


Substitution of plaintiffs. 
court in making a substitution of plaintiffs does not 


[§ 334 


' incapacity to sue as, for example, a disability aris- 
| ing from infancy, insanity, coverture, alienage, or 
: nonresidence, or lack of capacity to sue as a corpo- 
ration, is ordinarily a matter in abatement and 
should be pleaded as such,7® but where the objection 
goes to the right or 
in- bar.*? 


cause of action rather than to 


the personal capacity of plaintiff, it should be urged 
1 The objection that plaintiff has not legal 
capacity to sue does not go to the jurisdiction of the 


A meve error of the 


go to the legal capacity of the substituted plaintiff 


Character of objection. A personal disability or ] to sue.7® 

69. Action in name of deceased: Minahan, 119 
Defendant see Abatement and Reviv- | Wis. 651, 97 NW 489; Weirich v. 

al § 190. Dodge, 101 Wis. 621, 77 NW _ 906; 
Plaintiff see Abatement and Revival | Gager v. Marsden, 101 Wis. 598, 77 

§ 188. NW 922; Murray v. McGarigle, 69 

As ground for particular relief: Wis. 4838, 34 NW 522. 

Abatement of action see Abatement Wyo.—Littleton v. Burgess, 16 
and Revival § 185. Wyo. 58, 91 P 832, 16 LRANS 49. 
Arrest of judgment see Judgments § “Legal capacity to sue Ai aus) 

158. reference to personal disabilities, 


Dismissal or nonsuit see Dismissal 
and Nonsuit § 
ee ee. of judgment see Judgments 
§§ 505, 506. 
In eid actions or proceed- 
ings see cross references ante p 10. 
Judgment for defendant because 
of plaintifi’s lack of capacity as bar 
see Judgments § 1211. 
Marriage of female party pending 
suit see Abatement and Revival §§ 
193-195. 
Ruling on objection as subject to 
review see Appeal and Hrror 8§ 664— 


677. 

705) Us.) S:——Gults eten. Re Conve Cit 
fes Serv. Co., 273 Fed. 946. 

Alaska.—Alaska Gold Recovery Co. 
v. Northern Min., ete., Co., 7 Alaska 
886; In re Nagao, 4 Alaska 678. 

Ind.—Coddington v. Canaday, 157 
Ind. 243, 61 NE 567; Adtna L. Ins. Co. 
Vv. Sellers, 154 ind?) 3705 56 NE) Oe 07. 


AmSR 481: Radabaugh Vv. Silvers, 
135 Ind. 605, 35 NE 694; Campbell v. 
Campbells ye einai Shee ON Sil: 


Brown v. Critchell, 110 ind. Silat NE 
888, 11 NE 486; Tipton County Vv. 
Kimberlin, 108 Ind. 449, 9 NE 407; 
Pence v. Aughe, 101 Ind. 317; Dewey 
v. State, 91 Ind. 173; Dale v. Thomas, 
Ove ends 570; Debolt v. Carter, 31 Ind. 
355. 

Ky.—Louisville, ete. R. Co. v. 
Brantley, 96 Ky. 297, 28 SW 477, 16 
KyL 691, 49 AmSR 291. 

Mo.--Gruender vy. Frank, 267 Mo. 
7138, 186 SW 1004. 


Mont.—Hand v. Heslet, 81 Mont. 
68, 261 P 609; Poe v. Sheridan Coun- 
ty, 52 Mont. 279, 157 P 185; Knight 
v. Le Beau, 19 Mont. 223, ATP 952; 
Berkin v. Marsh, 18 Mont. 152, 44 P 
528, 56 AmSR 565. 

Nebr.—State v: Moores, 58 Nebr. 


285, 78 NW 529. 

IN ey. — Ward) varetrie, davieNae Ye 
301, 51. NE 1002, aS AmSR 790; Peo. 
vy. Crooks, 53 N. Y. 648. 

Oh.—Zinn v. Baxter, 65 Oh. St. 341, 
62 NE 327; Stang v. Newberger, g 
OhS&CP 80, 6 OhNP 60. 

Okl.—Okmulgee Producing, etce., 
Co. v. Brown, 109 Okl. 215, 235 P 546; 
Bailey v. Parry Mfg. Co., 59 Okl. 152, 
158 P 581; Missouri, ete, R. Co. v. 
Lenahan, 39 Okl. 283, 135 P 383. 

Philippine.—Arguelles v. Syyap, 22 
oe ania 442 

D.—Watertown First Nat. Bank 
Vv. Sanday, 47 (So Ds 7297) 198) INW), 554 
[den reh 47 S. D. 233, 197 NW 290]; 
Bem v. Shoemaker, 7 S. D. 510, 64 NW 
544. 

Utah.—Hunt v. Monroe, 32 Utah 
428, 91 P 269, 11 LRANS 249. 

Wash.—State v. Thurston County 


Super. Ct., 86 Wash. 685, 151 P 108; 
Birmingham v. Cheetham, 19 Wash. 
657, 54 P 37. 


suchas infancy, coverture, idiocy, and 
the like. It recognizes a right of ac- 
tion in the individual, but denies to 
him the right to maintain it in his 
own proper persgqn.”’.. State v. Thur- 
ston County Swtper. Ct., 86 Wash. 
685, 690, 151 P 108. 

“Want of legal capacity to sue re- 
fers to a general legal disability, 
such as infancy, idiocy, lunacy, or 
want of title in the plaintiff to the 
character in w'hiich he sues.” Missou- 
ri, ete; R. -Co. Vv. Lenahan, 39 Okt: 
283, 295, 350k S883; 

71. Hunt v. Monroe, 32 Utah 428, 
91 P 269,11 LRANS 249. 

72. Want of special capacity or 
authority as ground for abatement 
see Abatement and Revival § 185 text 
and notes 91-98. 


73. U. S.—Gulf, ete., R. Co. v. Cit- 
ies Serv. Co., 273 Fed. 946. 
Alaska.—In re Nagao, 4 Alaska 


678. 
Ida.—MacLeod v. Stelle, 43 Ida. 64, 
249 P 254; Valley Lumber, etc., Co. v. 


Driessel, 13 Ida. 662, 93 P 765, 15 
LRANS 299, 13 AnnCas 63. 
Ind.—Coddington v. Canaday, 157 


Ind. 248, 61,\NE 567; 
ter, 3.1, Indi1s55: 

Mo.—Gruender v. Frank, 267 Mo. 
713, 186 SW 1004. 

Mont.—Lefebure v. Baker, 69 Mont. 
#28; 2208 P11 

Y.—Ward v. Petrie, 157 N. Y. 

301, “51 NE 1002, 68 AmSR 790; Mul- 
ligan v. Bond, etce., Guarantee Co. 
193 App. Div. 741, 184 NYS 429. 

Philippine.—Arguelles v. Syyap, 22 
Philippine 442. 

Porto Rico.—Pabon v. Pagan, 28 
Porto Rico 809, 810 [cit Cyc]. 

Vt.—Underhill v. Rutland R. Co., 
90 Vt. 462, 98 A 1017. 


Debolt v. Car- 


Wis.—McKenney v. Minahan, 119 
Wis. 651, 97 NW 489; Murray v. Mc- 
Garigle, 69 Wis. 483, 34 NW 522. 


“There is a difference between ca- 
pacity to sue, which is the right to 
come into court, and a cause of ac- 
tion, which is the right to relief in 
court.” “Ward! v. Petrie, 15 Ti New Ye 
301, 311, 51 NE 1002, 68 AmSR 790 
[quot Mulligan Vv. Bond, etc., Guar- 
antee Co., 193 App. Div. 741, 743, 184 
NYS 429]. 

“To illustrate: A. commences an 
action to recover damages for person- 
al injuries, and in the course of his 
complaint discloses that he is under 
twenty-one years of age, but states 
a good cause of action. B. com- 
mences an action in claim and de- 
livery. He is of legal age and with- 
out any personal disability; but in 
his complaint he fails to disclose 
that he is the owner or entitled to 
the possession of the property in- 
volved. In the first 


, tee Co., 


illustration, A. | 


has not legal capacity to sue because 
of infancy, though h® has a complete 
cause of action. TRE objection can 
be raised only by Special demurrer 
and, unless so raised, is waived. In 
the second illustration, B. has legal 
capacity to sue, but he fails to con- 
nect himself with the subject mat- 
ter of the litigation, and for that rea- 
son fails to state a cause of action. 
The objection may be raised at any 
time, even in-this court for the first 
time.”” Lefebure v. Baker, 69 Mont. 
LOS. Os mie2O ue. Lasts 

[a] For example, the contention 
that a duly appointed trustee under 
a will cannot recover, because he has 
not given the bond required by code 
provisions, goes to the sufficiency of 
the facts stated to constitute a cause 
of action, and not to the capacity to 
sue. Mulligan v. Bond, ete, Guaran- 
yes 193. App. Divs, 741, 2184" Neves 

[b] A defect going to the cause of 
action itself as regards plaintiff, such 
as one showing that in no event or 
under no circumstances, and in no ca- 
pacity, does plaintiff own or repre- 
sent the cause of actioft sought to be 
enforced, is not a want of legal ca- 
pacity to sue. McKenney v. Minahan, 
119 Wis. 651, 97 NW 489. 

fede srt plaintiff acquires capacity 
during pendency of action, defect is 
cured. Diez v. Bascos, 5 Porto Rico 


93. 

74 Van Zandt v. Grant, ‘67 App. 
Div. 70, 73 NYS 600 [aff 175 N. Y. 150, 
67 NE 221]; Buckingham vy. Buck- 
ingham, 36 Oh. St. 68, 78 (where it 
was said that the objection that the 
cause of action for which plaintiff 
sues was assigned before the com- 
mencement of the action does not re- 
late to the capacity of plaintiff to 
sue, but to the fact that the right of 
action sought to be enforced is not 
in plaintiff). 


75. Tippecanoe County v. Lafay- 
ette; ete. Ra Co.) 50) Tnays5. 
as7e See Abatement and Revival § 


Cross references: 
Capacity of aliens to sue or be sued 
generally see Aliens §§ 37-45. 
Corporations as parties generally see 
Corporations §§ 2892-2896. 
Coverture as an objection to capacity 
to sue see Husband and Wife § 671. 
Foreign corporations as parties gen- 
renee see Corporations §§ 1457, 
Husband and wife as parties in ac- 
tions generally see Husband and 
Wife §§ 731-740. 
Infants as pare generally see In- 
fants §§ 256-31 
Insane persons a parties Be tees 
see Insane Persons §§ 611-618. 
ne See Abatement and Ree ‘8 
78. Crittenden v. San Luis Obispo 
County Super. Ct., 166 Cal. 340, 136 
R28: Rosenbloom v. Southern Pac. 
Cox 59 Cal. A. 102,210 P53. 
79. Gager v: Marsden, 
598, 77 NW 922. 
Substitution of parties generally 
see supra §§ 293-306. 


101 Wis. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 335-336] 


[§ 335] b. Manner of Raising ObjectionS°—(1) 
Where it appears from 
the face of plaintiff’s pleadings that he lacks legal 
capacity to sue, the objection may,*! and ordinarily 
The objection can- 
not be taken by demurrer where the ineapacity does 
not appear from the face of the pleadings.*® 
not enough that the complaint fails to show a ecapac- 
ity to sue, but it must affirmatively appear that there 
A fortiori, where plaintiff’s 
capacity to sue affirmatively appears from the face 


Demurrer—(a) In General. 


should,®? be taken by demurrer. 


is a lack of capacity.*+ 


80. Motion for new trial see New 
Trial § 39. 

81. U. S.—Sandeen v. Tschider, 
205 Fed. 252, 123 CCA 456. 

Alaska.—H. J. Raymond Co. v. Rob- 
ert Royalty Co., 5 Alaska 184. 

Ga.—Hill v. Armour’ Fertilizer 


Works, 14 Ga. A. 
Ida.—Thelen vy. 
P 40. 


106, 80 SE 294. 
Thelen, 32 Ida. 755, 


.—Barrackman y. Worthington, 

5 Blackf. 213. 
Iowa.—Dumont v. Peet, 152 Iowa 
v. Foster, 110 


524, 132 NW 955. 
Kan.—Grolier Soc. 

Kan. 306, 203 P 920, 921 [cit Cyc]. 
Ky.—Fentzka v. Warwick Constr. 


Co., 162 Ky. 580, 172 SW 1060; Jack- 
son v. Asher Coal Co., 153 Ky. 547, 
156 SW 136; Petty v. Malier, 14 B. 
Mon. 246. 


Mo.—Wright v. Wayland, (A.) 188 
SW 928; Brewer v. Cary, 148 Mo. A. 
193, 127 SW 685. 

Nebr.—Meyer v. Omaha Furniture, 
ete., Co., 76 Nebr. 405, 107 NW 767; 
Church v. Callihan, 49 Nebr. 542, 68 
NW 932. 

N. Y.—Ward v. Petrie, 157 N. Y. 
301, 51 NE 1002, 68 AmSR 790; Palm- 
er v. Davis, 28 N. Y. 242; Gallogly 
v. Whitmore, 112 App. Div. 381, 158 
NYS 830. 

Or.—Thompson v. 
men’s Co-op. Packing Co., 118 Or. 
436, 285 P 694, 246 P 733; Butts v. 
Burdy, 63cOr:, 150) 1252P 313, 2% E25: 

Philippine.—Lunsod vy. Ortega, 46 
Philippine 664 

Porto Rico.—Cibes v. Santos, 22 
Porto Rico 208. 

S. C.—Kirton v. Howard, 137 S. (os 
11, 134 SE 859. 

S. D.—Watertown First Nat. Bank 
v. Eddy, 47 S. D. 297, 198 NW 554. 

Tex.—-Dowlin v. Boyd, (Civ. A.) 284 
SW _ 636. 

Wis.—Jenks v. Allen, 151 Wis. 625, 
139 NW 433; Murray v. MeGarigle, 
69 Wis. 483, 34 NW 522. 

[a] Where plaintiff pleads that 
his authority to sue is derived from 
legislative enactment, question of ca- 
pacity is one of law which may be 
raised by demurrer. Wright v. 
Osage County, 114 Okl. 291, 247 P 36. 

[b] Rule applied to action by as- 
sociation.—Barrackman vy. Worthing- 
ton, 6 Blackf. (Ind.)° 213;)> Davis —v. 
Hubbard, 4 Blackf. (Ind. ) 50; 
Hughes v. Walker, 4 Blackf. (Ind.) 
50; Hays v. Lanier, 3 Blackf. (Ind.) 
322; Meyer v. Omaha Furniture, etc., 
Co., 76 Nebr. 405, 107 NW 767; Ha- 
lee v. Pemberton, 6 N. Y. Super. 

{[c] Action in firm name.—A com- 
pany suing under the Ohio statute 
authorizing suits by companies not 
incorporated in the firm name (now 
Bates St. Annot. [1897] § 5011) must 
by averments bring itself within the 
purview of the section, and the omis- 
sion to do so is ground for demurrer. 
Haskins v. Alcott, 13 Oh. St. 210. 

82. Ky.—Louisville Park Comrs. v. 
Speed, 215 Ky. 319, 285 SW 212. 

Mo.—Mississippi County v. Byrd, 4 
SW (2d) 810; Waller v. Jones, 218 Mo. 
A. 131, 262 SW 455. 

Nebr.—Pine-Ule Medicine Co. v. Yo- 
der, 91 Nebr. 78, 1835 NW 383. 

N. Y.—Charles Roome Parmele Co. 
v. Haas, 171 N. Y. 579, 64 NE 440. 

Or.—Harney Valley Irr. Dist. v. 
Weittenhiller, 101 Or. 1, 198 P 1093. 

S. C.—Blackwell v. British-Ameri- 


Union Fisher- 


3 
@ 


PARTIES 


liye 


it 1s 


ean Morts, €o,, 65S. Cy. 105.4358 
395% ' 

[a] Demurrer only.—Where the 
incapacity appears on the face of the 
complaint, objection can .be taken 
only by demurrer. Harney Valley 


Irr. Dist. v. Weittenhiller, 101 Or. 1, 
193 5P 1093: 

83. Ind.—Campbell v. Campbell, 
2b And UTS, 423 INE) Sly .Dewey Nz 


State, 91 Ind. 173; 
ton, 51 Ind. 99. 
Mo.—Ashton vy. Penfield, 233 Mo. 
391, 135 SW 938. 
Nebr.—Farrell v. Cook, 16 Nebr. 
483, 20 NW 720, 49 AmR 721. 
N. Y.—Phoenix Bank v. Donnell, 40 


Langsdale v. Gir- 


Ne» ¥.64105) \Barclays we Quicksilver 
Min. Co., 6 Lans. 25. 
Philippine.—Gulib v. Bucquio, 16 
Philippine 444. 
S. D.—Davis v. Cramer, 38 S. D. 


64, 159 NW 886; Bem v. Shoemaker, 
Tesh: 510, 64 NW 544. 


Utah.—Crane Bros: Mis. “Coy w: 
Reed, 3 Utah 506, 24 P 1056. 
Wyo.—Littleton v. Burgess, 16 


Wyo. 58, 91 P 832, 16 LRANS 49. 
84. Locke v. Klunker, 123 Cal. 231, 
55: PP. 9935 Swamp, ete., “Land ‘Dist: 
No. 110 v. Feck, 60 Cal. 403; Minne- 
apolis Harvester Works vy. Libby, 24 
Minn. 327; Wisconsin v. Torinus, 22 
Minn. 272; Phoenix Bank v. Donnell, 
40 N. Y. 410; Herbert v. Montana 
Diamond Co., 81 App. Div. 212, 80 


NYS 717; Barclay v. Quicksilver Min. 
Cos 6 Mans. (Ns 9s) 125 Cone: x= 
DOKL, WELCH iConrvina LE OOlewEsITgS:  C.0; 


19 SE 203, 24 LRA 289. 

[aj Want of legal.capacity shown. 
—(1) A petition by the ‘Grolier So- 
ciety” sufficiently shows on its face 
want of legal capacity to sue where 
the suit is brought in a jurisdiction 
permitting suits only by individuals 
or corporations, since it cannot be 
told from the complaint which the 
plaintiff is, and such a complaint is 
subject to demurrer for lack of legal 
capacity to sue. Grolier Soc. v. Fos- 
terpel10" Kant 306)" 2038 P920— :¢2)) 
“In every suit brought in this State, 
there must be a real plaintiff and a 
real defendant. The plaintiff or the 
defendant may be a natural or an ar- 
tificial person, or a quasi-artificial 
person, such as a partnership. Where 
the name used in a suit as the name 
of the plaintiff clearly indicates that 
it is not the name of a natural per- 
son, and where it is not such as to 
import either a corporation or a part- 
nership, the proceeding is wholly 
void, and should be dismissed upon 
motion or general demurrer.” Brem- 
en Fdy., etc., Works v. Boswell, 22 
Ga. A. 484, 485, 96 SE 182. (3) A 
complaint by an unincorporated com- 
pany in its firm name and style alone, 
not setting out the individual names 
of the members thereof, has been 
held bad on demurrer for incapacity 
to sue, the court stating that plain- 
tiffs lacked “legal capacity to sue 
in the manner and in the form in 
which they proceeded.” Pollock v. 
Dunning, 54 Ind. 115, 118. 

[b] Want of legal capacity not 
shown.—(1) Where name of party 
plaintiff imports a corporation rather 
than an individual or a partnership, 


although there is no averment that |} 


it is a corporation, there arises a 
presumption that plaintiff is a cor- 
poration and hence the petition is 
not subject to special demurrer for 


‘136; 


[47 C.J.] 181 


of the complaint, a demurrer will not lie for incapac- 


Where the incapacity to sue appears other than 
from the pleadings, demurrer will not lie.°® 

[§ 336] (b) Form of Demurrer. 
and practice acts permitting a demurrer when it ap- 
pears upon the face of the complaint that plaintiff 
has not legal capacity to sue and requiring the de- 
murrer to specify the ground of objection,** a de- 
murrer on such ground must be specifie with regard 
thereto,’® and the objection cannot be raised by a 


Under codes 


incapacity. Bremen Fay., etc., 
Works v. Boswell, 22 Ga. A. 434, 96 
SE 182. (2) Demurrer to the com- 
plaint, on the ground that plaintiff 
cannot maintain the action in his ca- 
pacity of liquidator of a bank, is bad, 
he not suing by virtue of his office, 
but describing himself as a liquida- 
tor, because to him in such capacity 
was transferred the certificate of 
stock on which the right to maintain 
the action is based. Clarkson v. Wal- 
pole Rubber Co., 156 App. Div. 869, 


142 NYS 502. 

85. Wilhoit v. Cunningham, 87 
Cal. 453, 25. P 675; Multorpor Co. v! 
Reed, 122 Or. 605, 260 P 203, 55 ALR 
504. 

86. Gage v. Wayland, 67 Wis. 566, 
31 NW 108 

[a] Rule applied.—The affidavit 
of verification is no part of the plead- 
ing to which it is annexed; and a 
complaint is not demurrable on the 
ground of plaintiffs’ want of legal 
capacity to sue, because of an affi- 
davit of verification, made by plain- 
tiffs’ attorney, reciting that neither 
of the plaintiffs is capable of making 
it. Gage v. Wayland, 67 Wis. 566, 
31 NW 108. 

87. See statutory provisions. 

88. Cal.—Moore v. Lauff, 30 Cal. 
An 452; Los) Pb 5a. 

Ida.—Thelen v. Thelen, 32 Ida. 755, 
188 P 40; Valley Lumber, etc., Co. v. 
Driessel, 13 Ida. 662, 938 P 765, 15 
LRANS 299, 13 AnnCas 63. 

Ky. —Louisville Park. 'Comrs, 9 4 
Speed,” 215" Ky. 319; 285 Sw 212: 
Chesapeake, etc., R. Co. v. Case, 158 
Ky. 594, 165 SW 968; Jackson v. 
Asher Coal Co., 153 Ky. 547, 156 SW 
Madisonville, etc., R. Co. v. Wiar, 
144 Ky. 206, 138 SW 255; Louisville, 
etc., R. Co. v. Herndon, 126 Ky. 589, 
104 SW 732, 31 Kyl 1059; Rudd v. 
Owensboro Deposit Bank, 105 Ky. 
443 049 SW 2002 ON Ls (20M Kyle ono. 
Ag? Stevenson vy. Stevenson, 7 Kyl 

Minn.—Walsh v. Byrnes, 39 Minn. 
527, 40 NW 821. 

Mo.—Canada v, Daniel, 175 Mo. A. 
Dom Loewe LOSz. 

Mont.—Poe v. Sheridan County, 52 
Mont. "279 "157 (P1385) “PeotryMe= 
Intyre, 10 Mont. 166, 25 P 100 

N. Y.—Saile v. Edell, 96 Mise. 264, 
160 NYS 626; Foley v. Mail, etce., 
Pubs Coys Mise. 91, 28 NYS TTS; Vi- 
burt v. Frost, 3 AbbPr 119. 

Oh.—Haskins v, Alcott, 13 Oh. St. 
210; Nicholson v. Maile, 15 OhS&CP 
682,73. OHNPNS 7/2015, "Slatmyer) |v. 
Springborn, 1 OhNPNS 157. 

Or.—Peters v. Johnson, 124 Or. 237, 


264 P 459; Beamish v. Noon, 6 Or: 
415.) 149) "Ps 52:23 ees Ve Turner, 48 
Or. 462, 87 P 16 

s. C._ Blackweil v. British-Amer- 
loan Morte. Co., 65 SC. 105, 43 Sis 

Ss. D.—Commercial, etc., Bank v. 
Erdman, 50 S. D. 97, 208 NW 582. 

Wyo.—Littleton v. Burgess, 16 
Wyo. 58, 91 P 832, 16 LRANS 49, 

[a] “Hegal” capacity to sue.—Un- 
der codes allowing a demurrer when 
plaintiff has no “legal capacity to 
sue,’ a demurrer, omitting the word 
‘legal’ and brought on the ground 
that plaintiff has “no capacity to 
sue.” is incorrect in form. Littleton 
vi iukesee 16 Wyo. 58, 91 P 832, 16 
LRANS 49. 
[b] Special demurrer tantamount 


182 [47 C.J.] 


demurrer because of insufficiency of the facts to 
constitute a cause of action,*®® although a demurrer 
for failure to state a cause of action properly raises 
the issue of the existence of the cause of action in 
plaintiff as distinguished from his capacity to sue.®° 
Under statutory provisions enumerating the grounds 


to plea.—W'here the incapacity of 
plaintiff is manifest from the com- 
plaint, objection should be taken by 
special demurrer tantamount to a 
plea in abatement. Beamish vy. Noon, 
76 Or. 415, 149 P 522 

[c] Rule applied to objection that 
suit was brought in the name of a 
father instead of in the name of the 
infant by his next friend. Chesa- 
peake, etc., R. Co. v. Case, 158 Ky. 
594, 165 SW 968. 

[d] Demurrer held _ sufficient.— 
“Come the defendants and demur 
specially to plaintiff’s petition herein, 
and for cause assign that the plain- 
tiff has no right to maintain this ac- 
tion, and such cause of action as at- 
tempted to be stated in the plaintiff's 
petition does not accrue to her. Up- 
on which demurrer the defendants 
pray the judgment of the court.” 
Blake Coal Min. Co. v. Johnson, 196 
Ky. 125, 127, 244 Sw 414. 

fe] Demurrer held insufficient.— 
A special demurrer alleging that 
there was a defect of parties plain- 
tiff and defendant, and nothing fur- 
ther, was insufficient to raise an ob- 
jection that a suit was brought in the 
name of an infant’s guardian instead 
of in. the name of the infant by his 
guardian. Madisonville, etc., R. Co. 
v. Wiar, 144 Ky. 206, 138 SW 255 

[f] For example, whether a super- 
intendent of banks is authorized to 
maintain an action on notes owned by 
the bank in his possession for liqui- 
dation may not be raised by a de- 
murrer to the entire complaint. 
Commercial, ete., Bank v. Erdman, 50 
S. D. 97, 208 NW 582. 

{g] Failure to show corporate ex- 
istence, if required by statute, may 
be availed of on demurrer on this 
ground, but does not make a petition 
bad on general demurrer. Rudd _ yv. 
Owensboro Deposit Bank, 105 Ky. 
443, 49 SW 207, 971, 20 KyL 1497. 

{h] “Proper caption or style.”’— 
A demurrer that a suit was not 
brought ‘under the proper caption or 
style, nor in the proper name, to wit, 
in the name of the people of the 
State of Montana, instead of being 
brought in the name of the State of 
Montana,” was insufficient, It should 
have been on the ground ‘that plain- 
tiff has no legal capacity to sue,” as 
required by Code Civ. Proc. (1881) § 
85. The ground stated was _ not 
known to the statute. Peo. v. Mc- 
Intyre, 10 Mont. 166, 167, 25 P 100. 

{iJ For instance, a mere general 
statement in the demurrer that “the 
plaintiff has not legal capacity to 
sue,’”’ without stating more specifical- 
ly the objection relied upon, is in- 
sufficient. Foley v. Mail, etce., 
Co., 8 Mise. 91, 28 NYS 778. 


g9. Cal.—Mora v. Le Roy, 58 Cal. 
8. 

Ida.—Valley Lumber, etc., Co. v. 
Nickerson, 13 Ida. 682, 93 P 24; Val- 


ley Lumber, ete., Co. v. Driessel, 13 
Ida. 662, 98 P 765, 15 LRANS 399, 
13 AnnCas 63. 

Ind.—Radabaugh v. Silvers, 135 
Ind. 605, 35 NE 694; Rogers v. La- 
fayette ‘Agricultural Works, 52 Ind. 
296; Nolte v. Libbert, 34 Ind. 163; 
Debolt v. Canter. 3a: Ind. 8553 Story 
v. O’Dea, 23 Ind. 326. 

Minn.—Walsh v. Byrnes, 39 Minn. 
527, 40 NW 831; Soule v. Thelander, 
31 Minn. 227, 17 NW 3873. 

Mo.— Baxter v. St. Louis Transit 
Co., 198 Mo. 1, 95 SW 856; Canada v. 
Daniel, 175 Mo. A. a, 157 SW 1032. 

Mont. Se eae v. Le Beau, 19 Mont. 
223, 47 P 952 

N. Y.—Phcenix Bank v. Donnell, 40 
N. Y. 410; Herbert v. Montana Dia- 


Pub.’ 


PARTIES 


ruled. 


mond Co., 
alee 


81 App. Div. 212, 80 NYS 
Saile v. Edell, 96 Misc. 264, 160 
Boyle v. Southern R. Co., 
SO. 13 MIN WiSe - 260snmeecoe 
NYCivProe 218; O’Reilly, ete., Co. v. 
Greene, 18 Mise. 423, 41 NYS 1056; 
Viburt v. Frost, 3 AbbPr 119. 

Or.—Owings v. Turner, 48 Or. 462, 
87 P 160. 

S. C.+—Smith vy. Smith, 52 S. C. 205, 
29 SE 549, ; 

“Tf the capacity in which the plain- 
tiff assumes to sue is defectively 
stated, the defect cannot be reached 
by a general demurrer, which goes to 
the cause of action, but it requires a 


special demurrer.” Baxter- v. St. 
Louis Transit Co., 198 Mo, 1, 8, 95 
SW 856. 


“If a right to recover is to be re- 
garded as an essential element of the 
cause of action stated, to such an ex- 
tent as to include the capacity to sue, 
then such a doctrine, carried out logi- 
cally, would completely nullify the 
specific statutory ground of demurrer 
for want of legal capacity to sue, 
We cannot follow any ‘such doctrine.” 
Knight v. Le Beau, 19 Mont. 223, 227, 
47 P 952. 

[a] Objection not affecting cause 
of action.—In an action for a penalty 
authorized by statute to be brought 
by the direetor of a school district, or 
by any freeholder in the district, the 
objection that the person prosecuting 
the action has not the legal capacity 
to sue cannot be raised by general 
demurrer, as the objection does not 
affect the cause of action. Soule v. 
Thelander, 31 Minn. 227, 17 NW 373. 

90. Ill—Mudge y. Rinkle, 45 Ill. 
A. 604. : 

Ind.—Hammond v. Cline, 170 Ind. 
452, 84 NE 827; Debolt v. Carter, 31 


Ind. 355; Coal Creek Tp. Advisory 
Bd. v. Levandowsky, 43 Ind. A. 224, 
86 NE 1024. 


Ky.—Louisville, ete, R. Co. v. 
Brantley, 96 Ky. 297, 28 SW 477, 16 
KyL 691, 49 AmSR 291; Roberts vy. 
Eales, 10 Ky 360. 

Mont.—Hand v. Heslet, 81 Mont. 
68, pees P 609. 

Y.—Ralli v. Equitable Mut. F. 
Se Cog -16;, Mise. 357,./38 NYS (8%: 


Novick v. Washington, 176 NYS 387. 
Okl.—Missouri, ete., R. Co. v. Lena- 


han, 39 Oki, 283, 135 P) 383. 
S. D.—Watertown First Nat. Bank 
v. Eddy, 47 S. D. 297, 198 NW 554 


[den reh 47 S. D. 233, 197 NW 290]. 
Utah.—Hunt v. Monroe, 32 Utah 
428, 91 P 269, 11 LRANS 249. 
Wis.—Willard v. Comstock, 58 
Wis. 565, 17 NW 401, 46 AmR 657. 
“Where one has neither a legal or 
beneficial interest in the controversy, 
either in ‘his own right or as the 
representative of another, and this 


appears on the face of the petition, 


the objection can be and is properly 
raised by a general demurrer. His 
legal capacity to sue is not involved, 
but his right to maintain the action, 
either in his own right or as a per- 
sonal representative.” Louisville, 
etc., R. Co. v. Brantley, 96 Ky. 297, 
301, 28 SW 477, 16 KyL 691, 49 AmSR 


291. 

{a] Right in another.—(1) ‘Where 

. . it appears from the face of the 
complaint, as in this case, that the 
right to maintain the action is not in 
the plaintiff, but in another, the com- 
plaint is defective for want of a 
statement of sufficient facts to main- 
tain the action. It is elementary that 
a complaint good in law must not 
only state a complete cause of action 
against the defendant, but it must 
also show a right of action in the 
plaintiff.” Hunt v. Monroe, 32 Utah 


[§ 336 


of demurrer and declaring that a demurrer shall be 
sustained for no other causes than those enumerated, 
a demurrer on the nonenumerated ground that there 
is not any proper party plaintiff®! or that plaintiff 
has no right to maintain the action®? will be over- 


428, 485, 91 P 269, 11 LRANS 249. 
2) (SE cas 1e) matter ef fact, even 
though a cause of action is shown to 
exist in favor of some one, it appears 
from the face of the complaint that 
the appearing plaintiffs are not en- 
titled to maintain such action, on 
grounds other than their lack of legal 
capacity to™“sue, no legal judgment 
could be entered in the action, and 
the complaint does not state a cause 
of action; in such a situation a gen- 
eral demurrer, on the ground that 
the complaint does not state a cause 
of action, is sufficient.’’ Hand v. 
Heslet, 81 Mont. 68,373, 261 P 609. 

[b] Tllustrations.—(1) A  com- 
plaint in an action b¥ a township ad- 
visory board and by the members 
thereof in their own behalf as tax- 
payers as joint plaintiffs, to prevent 
the trustee of the township and the 
school township from carrying out a 
contract for the construction of a 
schoolhouse, states no cause of action 
as against a demurrer, where the ad- 
visory board has no power to sue for 
such relief, since a complaint must 
state a cause of action in favor of 
all plaintiffs. Coal Creek Tp. Ad- 
visory Bd. v. Levandowsky, 43 Ind. 
A 224, 86 NE 1024. (2) Where action 
in forcible entry and detainer is 
brought by plaintiff under a power 
of attorney from the party wronged, 
and the complaint states no cause of 
action in plaintiff individually or as 
trustee, the defect is one within Code 
Civ. Proc. § 488 subd 8, relating to: 
failure to state facts sufficient to 
constitute a cause of action reached 
by general demurrer,.and not one 
contemplated by subd 6, relating to. 
defects of parties, requiring special 
demurrer, and therefore a .general de-- 
murrer th'ereto will be sustained. 
Novick v. Washington, 176 NYS 3887. 
(3) In an action by a receiver of an 
insolvent corporation to recover om 
the statutory liability of stockhold- 
ers,, a demurrer to the complaint 
raises, the question of the right of 
plaintiff to maintain the action. 
Hammond v. Cline, 170 Ind. 452, 84 
NE 827. 

[ec] Rule applied.—Under a stat- 
ute to the effect that a demurrer must 
specify the grounds of objection and 
that, unless it does so, it shall be re- 
garded as objecting only that the 
complaint does not state facts suf- 
ficient to constitute a cause of action, 
a demurrer not specifying the ground 
of objection is sufficient to raise the 
issue of the existence of the cause 
of action in plaintiff as distinguished 
from his capacity to sue. Cartwright 
v. Dennis, 163 Ark. 503, 260 SW 424; 
Henry v. Knights and Daughters of 
Tabor, 156 Ark. 165, 246 SW 17. 

Distinction between right to main- 
tain action and capacity to sue see 
supra § 334 text and note 73. 

91. Campbell vy. Campbell, 121 Ind.. 
178, 23 NE 81. 

[a] For example, under Rev. St.. 
(1881) § 339, declaring that a demur-- 
rer shall be sustained for no other 
cause than those enumerated, a de- 
murrer on the ground that ‘there is: 
not any proper party plaintiff’ is’ 
properly overruled, as that is not one 
of the causes enumérated. Campbell’ 
v. Campbell, 121 Ind. 178, 23 NE 81. 

Pfr Morrison v. Kramer, 58 Ind.. 


[a] For example, a demurrer to a 
complaint on the ground “that the: 
plaintiff has no right to maintain this: 
action” is insufficient, in that such 
ground is not one of the statutory 
causes for demurrer, and whether it 
was intended by this cause of de- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 336-339] 


A demurrer for defect of parties plaintiff does not , 
raise the issue of the capacity of certain plaintiffs 


to sue in their own names.°? 
Two or more plaintiffs. 


tiff.?* 


Suit in representative capacity. The right of one 
suing in a representative capacity to maintain the 
action by virtue of his office, as distinguished from 


murrer to object to plaintiff's legal 
eapacity to sue is not apparent. Mor- 
rison v. Kramer, 58 Ind. 38. 

93. Aaron v. Security Inv. Co., (S. 
D.) 211 NW 965. 

Defect of parties plaintiff generally 
see infra §§ 369-389. 

94 O’Callaghan v. Bode, 84 Cal. 
489, 24 P 269; Brookmire v. Rosa, 
34 Nebr. 227, 51 NW 840. 

fa] Mllustration.—A demurrer on 
the ground that plaintiffs have not 
legal capacity to sue will not be sus- 
tained where one of plaintiffs is shown 
to have legal capacity to sue, as 
where an action is brought in a firm 
name followed by the words “& Co.” 
Brookmire vy. Rosa, 34 Nebr. 227, 51 
NW 840. 

95. Coddington v. Canaday, 157 
Ind. 243; 61 NE 567; Campbell v. 
Campbell, 121 Ind. 178, 23 NE 81; 
Dewey v. State, 91 Ind. 173; Nave v. 
Hadley, 74 Ind. 155; Pittsburgh, etc., 
R. Co. v. Iddings, 38 Ind. A. 504, 62 
NE 112; Watertown First Nat. Bank 
Vv. Eddy, 47 S. D. 297, 198 NW 554 
[den reh 47 S.-D. 233, 197 NW .290]; 
Murray v. MeGarigle, 69 Wis. 483, 34 
NW 522. 

“Upon this ground of demurrer the 
question is, not whether the com- 
plaint shows the plaintiffs entitled 
to maintain the action which they 
bring, but whether the complaint 
shows that they personally have not 
legal capacity to sue.’’ Bem vy. Shoe- 
maker, 7S. D. 510, 518, 64 NW 544. 

96. U. Ge =Cule etc., ROO iV: 
Cities Serv. Co., 273 Fed. 946. 

Colo.—El1 Paso County v. Colorado 
Springs, 66 Colo. 111, 180 P 301. 

Ida.—MacLeod v. Stelle, 43 Ida. 64, 
249 P 254. 

Ind.—Campbell v. Campbell, 121 
Ind. 178, 23 NE 81; Dewey v. State, 
Si ind:” 173: 

Mont.—Poe v. Sheridan County, 52 
Mont: (279) 157 “R185: 

N. Y.—Rinehart v. Hasco Bldg. Co., 
153 App. Div. 153, 138 NYS 258 [aff 
214 N. Y. 635 mem, 108 NE 1106 
mem]. But see Greer v. Smith, 155 
App. Div. 420, 140 NYS 43 (holding 
that a demurrer for lack of legal ca- 
pacity to sue will be overruled if the 
complaint states a cause of action). 

Philippine.—Arguelles v. Syyap, 22 
Philippine 442. 

Porto Rico.—Desmornes v. Desmor- 
nes, 13 Porto Rico 18. 

Wis.—Weirich v. Dodge, 101 Wis. 
621, 77 NW 906; Murray v. McGari- 
gle, 69 Wis. 483, 34 NW 522. 

[a] For example, in a city’s ac- 
tion against a county to recover an 
assessment for special improvements, 
objection that the city had no right 
to recover the assessment, because 
it was not due the city, but to some 
one else, was not reached by demur- 
rer for want of capacity to sue, but 
only by demurrer for want of suffi- 
cient facts. El Paso County v. Colo- 
rado Springs, 66 Colo. 111, 180 P 301. 

{b] Suit on,;nonassignable claim. 
—Where a complaint seeks to state 


.@ cause of action upon an assigned 


A demurrer on the ground 
that two or more plaintiffs have not legal capacity 
to sue will be overruled as to both, where it appears 
that one of the plaintiffs has legal capacity to sue.*4 

[§ 337] (c) Questions Presented. Since the stat- 
utory ground of demurrer for legal incapacity to 
sue refers only to some legal disability of plaintiff 
and not to the existence of the cause of action,®® a 
demurrer for lack of capacity to sue does not raise 
the issue of whether a cause of action exists in plain- 
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the issue of whether or not he actually possesses 
the representative capacity alleged, may be raised 


by a demurrer for want of facts sufficient to consti- 


demurrer. 


[§ 339] (db) ‘Form and Sufficiency. 
tion based upon plaintiff’s incapacity to sue must 
be specially pleaded,” 
raised by a general denial,* nor under the gen- 


claim, which is not assignable, the 
complaint is not subject to demurrer 
on the ground of lack of capacity 
to sue. MacLeod v. Stelle, 43 Ida. 
64, 249 P 254. 

97. Collins Coal Co. vy. Hadley, 38 
Ind. A. 637, 75 NE 832, 78 NE 353; 
Cleveland, etc., R. Co. v. Peirce, 34 
Ind. A. 188, 72 NE 604; Tucker v. 
White, 28 Ind. A. 328, 62 NE 758; 
Louisville, ete., R. Co. v. Brantley, 
96 Ky. 297, 28 SW 477, 16 KyL 691, 
49 AmSR 291. See also American 
Trust, ete., Bank v. McGettigan, 152 
Ind. 582, 52 NE 793, 71 AmSR 345 
(holding that a demurrer to a bill by 
a receiver calls in question not only 
the sufficiency of the facts to con- 
stitute a cause of action, but the 
right of plaintiff to maintain the 
suit). 

[a] For example (1) the right of 
an administrator to sue for damages 
for decedent’s death is properly 
raised by demurrer for want of facts. 
Dickason Coal Co. v. Unverferth, 30 
Ind. A. 546, 66 NE 759. (2) Code pro- 
visions, requiring the objection that 
plaintiff has not legal capacity to sue 
to be raised by special demurrer, do 
not apply to the case of a suit by 
a foreign administrator for damages 
for injuries received by his intestate 
in Kentucky, plaintiff in such case 
not being merely under disability to 
sue, but being also without any right 
of action. Louisville, etc., R. Co. v. 
Brantley, 96 Ky. 297, 28 SW 477, 16 
KyL 691, 49 AmSR 291. 

98.. Davis v..New York, 14 N.Y. 
506, 67 AmD 186 [rev 10 N. Y. Super. 
119 (aff'9 N.Y Super. 662) )>" Ruhl -v. 
Ware, 56 N. Y. Super. 473, 4 NYS 624. 

{a] Answer that association was 
not empowered to sue through presi- 
dent.—Where it did not appear that 
a complaint placed the qualifications 
of members of an association upon 
the fact that they were not natural 
persons or legal persons, so that de- 
fendants could question the legal 
capacity to sue by demurrer, defend- 
ants had,the right to aver in the an- 
swer the existence of facts which, if 
proved, would show that the associa- 
tion represented by plaintiff, as presi- 
dent, was not empowered to sue 
through its president under code pro- 
visions, and such an answer made an 
issue and was not virtually a demur- 
56 N. Y. Super. 


99. Ark.—Reed v. Ziff Lodge, No. 
119 0. M., 175 Ark. 979, 1 SW (2d) 


Cal.—Los Angeles R. Co. v. Davis, 
146 Cal. 179, 79 P 865, 106 AmSR 20; 


Wilhoit v. Cunningham, 87 Cal. 453, 
25 P 675; Swamp, etc., Land Dist. 
No. 110 v. Feck, 60 Cal. 403; Bank 


of Commerce, ete., Co. v. Humphrey, 
41 Cal. A. 552, 183 P 222; Spreckels 
v. Grace Darling Hospital Assoc., 28 
Cal. A. 646, 153 P 718. 

Ky.—Holliday v. Tennis Coal Co., 
215 Ky. 551, 286 SW 773; Fentzka 
v. Warwick Constr. Co., 162 Ky. 580, 
172 SW 1060; Petty v. Malier, 14 B. 


-v. Haas, 171 


tute a cause of action.®? 

[§ 338] (2) Plea or Answer—(a) In General. 
Where plaintiff’s lack of legal capacity to sue does 
not appear from the face of his pleading, the objec- 
tion may,°®’ and ordinarily should,®® be raised by 
plea or answer in abatement. 
plaint does not affirmatively show incapacity to sue 
but merely fails to allege facts showing capacity, 
the objection should be raised by answer instead of 


So where the com- 


An objec: 


and the issue cannot be 


Mon. 246. ; 

Mo.—Mississippi County v. Byrd, 4 
SW (2d) 810; Ashton v. Penfield, 233 
Mo. 391, 135 SW 938. 

N. Y.—Charles Roome Parmele Co. 
N. Y. 579, 64 NE 440; 
Stiner v. Tennessee Copper Co., 176 
App. Div. 209; 161 NYS 986; Boffe 
v. Consolidated Tel., etc., Co., 171 App. 
Div. 392,-157, NYS 318 Lage 226 N. Y. 
654 mem, 123 NE 856 mem]; Inde- 
pendent Trembowler Young Men’s 
Benev. Assoc. v. Somach, 52 Misc. 
538, 102 NYS 495. 

Or. —Gray v. Hammond Lumber 
Co. 113 on 570, 232) P' 637,233 2 561, 
234 P 261. 

Philippine.—Gulib yv. Bucquio, 16 
Philippine 444. 

Porto Rico.—Echevarria v. Moli- 
nary, 14 Porto Rico 153. 

S. C.—Blackwell v. British-Ameri- 
ae Mortg, Co., 65 S. C. 105, 43 SE 
3} 

&. D.—Davis v. Cramer, 38 S. D. 
64, 159 NW 886. 

Tex. —Galveston, etc., R. Co. v. Mal- 
lott, (Civ. A.) 6 SW(2d) 432. 

1. Locke v. Klunker, 123 Cal. 231, 


55 P 993; Wisconsin v. Torinus, 22 
Minn. 272; Barclay v. Sutteke iver 
Min. Co., 6 Lans. (NSA bE 


2. U. S—Rademaker v. E. D. 
Elynn Export, Co.- inc, Li eed) ais. 

Cal.—Shasta Bank v. Boyd, 99 Cal. 
604, 34 P 337; California Steam Nav. 
‘Conan Wright, 3. Cal. 585. 

Colo.—Buckmaster v. Williams, 72 
Colo. 593, 212° RP 977 

Conn.—Lewis v. Scoville, 94 Conn. 


79, 108 A 501. 

a.—Hames_ v. Woodson, 120 La. 
1031, 46 S13; Taylor v. Littell, 21 
La. Ann. 665; Cochrane v. Miller, 10 
La. Ann. 140. 

Mo.—Hornig v. Jones, (A.) 269 
SW 399. 

Okl.—Jantzen v. Emanuel German 
Baptist Church, 27 Okl. 473,°112 Pp 
1127, AnnCas1912C 659. 

S. C.—Blackwell v. British-Ameri- 
cae Mortg. Co., 65 S. C. 105, 43 SH 


Tex.—Cunningham y. Buel, (Civ. 
A.) 287 SW 683. 

[a] For example, plaintiff’s lack 
of capacity to sue should be raised 
by a special plea in the nature of a 
plea in abatement. Jantzen v. Eman- 
uel German Baptist Church, 27 Okl. 
478, 112 P 1127, AnnCas1912C 659. 

3. Cal.—California Steam Navy. Co. 
v. Wright, 8 Cal. 585. 

Colo.—Buckmaster v. Williams, 72 
Colo. 593,'212)P) 977. 

Conn.— Lewis v. Scoville, 94 Conn. 
79, 108 A 501. 

La.—Hames v. Woodson, 120 La. 
1031,. 46 S 18. 

Mo. —Woerheide v. Kelley, 243 SW 
158; Ashton v. Penfield, 233 Mo. 391, 
1385 SW 938; Baxter v. St. Louis 
Transit Co., 198 Mo. 1, 95 SW 856; 
Hornig v. Jones, (A.) "269 SW 399; 
Spelman _ v. Delano, 177 Mo. A. 28, 
163 SW 300. 

Or.—Multorpor Co. v. Reed, 122 Or. 
605, 260 P 208, 55 ALR 504. 
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eral issue.* 


Verified pleading. Where the statute so requires,® 
a plea in abatement going to the capacity of plaintiff 


to sue must be verified.® 


An allegation that plaintiff is not the real party 
in interest does not raise the issue of plaintiff’s legal 


capacity to sue." 


Objection going to right or cause of action. 
substantive right of plaintiff to maintain the action, 
as distinguished from his capacity to sue, may be 
put in issue by a general denial,® or raised under the 


general issue.° 
Suit in own name. 


his own name.?° 


[§ 340] (3) Objections to Evidence and Request- 
An objection as to want of capac- 
ity to sue cannot ordinarily be presented by objec- 
tion to the introduction of evidence,'t nor by re- 


ed Instructions. 


quested instruction.?? 


[§ 341] (4) Dismissal on, or Demurrer to, Evi- 


Ss. C.—Kirton v. Howard, 137 S. C. 
11, 134 SE 859; Blackwell v. British- 
American Mortg. Co., 65 S. C. 105, 
43 SE 395. 

S. D.—Davis v. Cramer, 38 S. D. 
64, 159 NW 886. 

[a] For example (1) the capacity 
of a person suing as heir is not put 
in issue by a general denial. Hames 
v. Woodson, 120 La. 1031, 46 S 138. 
(2) In an action for the purchase 
price of books sold under the name 
of the “Army and Navy Magazine,” 
the question of plaintiff’s right to 
sue as being in fact the Army and 
Navy Magazine is not put in issue 
under a general denial. Lewis v. 
Scoville, 94 Conn. 79, 108 A 501. | 

4 Dental Vulcanite Co. v. Wether- 
bee, 7 F. Cas. No. 3,810, 2 Cliff. 555; 
Rundlett Co. v. Morrison, 120 Me. 
439, 115 A 247; Rockland, etc., Steam- 
Boat Co. v. Sewall, 78 Me. 167, 3 A 
181; Talbott v. Norager, 23 Miss. 
Dic wcrouchiav., Posey (Tex. Civ. 2A:)) 
69 SW 1001. 

[a] Admission of capacity.—The 
plea of the general issue admits the 
capacity of plaintiff to sue. Rund- 
lett Co. v. Morrison, 120 Me. 439, 115 
A 247. 

[b] Rule applied to suit by trus- 
tees of unincorporated club.—Elm 
City Club v. Howes, 92 Me. 211, 42 
A 392. 

5. See statutory provisions. 

6. See cases infra this note. 

fa] In Indiana, where an action 
is brought by an executor or an ad- 
ministrator, his right to sue can be 
questioned only by a verified plea 
in abatement. Nolte v. Libbert, 34 
Ind. 163. 

[b] In Mississippi, when a debt is 
contracted with a firm and one of 
the partners sues for it in his indi- 
vidual name, declaring on it as a 
debt due to him, defendant can ques- 
tion the character in which plaintiff 
sues only by a plea filed under oath. 
Anderson vy. Tarpley, 14 Miss. 507. 

[c] In Texas the capacity of 
plaintiff to sue must be raised by a 
verified plea in abatement. Manning 
v. Hunt, 36 Tex. 118; Tinnin v. Wea- 
therford, Dall. 590; Cunningham v. 
Buel, (Civ. A.) 287 SW 683; Brecken- 
ridge Ice, etc., Co. v. Hutchens, (Civ. 
A.) 260 SW 684; Fant v. Farrier 
Bros., (Civ. A.) 253 SW 955; Crouch 
v. Posey, (Civ. A.) 69 SW 1001. 

7 Van Zandt v. Grant, 67 App. 
DivaOsens PNYGS 600m a tiaei be INES GY: 
150, 67 NE .221). 

@. Davidson v. Falls, 215 Ky. 368, 
285 SW 209; Lee v. Young, 147 Wis. 
53, 132 NW 595. 


For example (1) in a suit 


An allegation denying plain- 
tiff’s right to recover in the capacity in which he 
sues does not raise the issue of his right to sue in 
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dence. 


The 


amendment.?® 


[§§ 339-345 


An objection to plaintiff’s lack of capacity 
to sue should not be taken by a demurrer to the evi- 
dence,!? or by motion to dismiss on the evidence.** 

[§ 342] (5) Motion To Strike. 
tice, the lack of legal capacity to sue, in one of sev- 
eral plaintiffs, may be presented by a motion to strike 
out such plaintiff.*® 

[§ 343] (6) Motion for Judgment on the Plead- 
ings or for Verdict. 
for a directed verdict at the close of the trial, raise 
an objection to plaintiff’s incapacity which, had it 
been raised sooner, might have been corrected by 
But where no prior opportunity pre- 
sented itself, it has been held that defendant might 
properly urge such an objection by a motion for 
judgment on the pleadings.'* 

[§ 344] (7) Motion for Judgment Non Obstante.1® 
It is ordinarily improper to raise an objection to 
plaintiff’s capacity to sue by a motion for judgment 
notwithstanding the verdict.+® 


Under local prac- 


Defendant cannot, by motion 


[§ 345] c. Time of Objection and Waiver—(1) In 


General. 


on notes not filed with the petition, 
denial that plaintiff was the holder 
properly put in issue. plaintiff's right 
to maintain thé ‘actton, under St. § 
$8720b59. Davidson v. Falls, 215 Ky. 
868, 285 SW 209. (2) Where plain- 
tiff was sued on a contract made 
with a corporation of which he was 
a stockholder, a defense that defend- 
ant had not contracted with plain- 
tiff was one affecting the cause of 
action itself, and was available under 
a general denial. Lee v. Young, 147 
Wis. 53, 132° NNW 2595. ; 

9. Carmichael v. School Lands 
Trustees, 4 Miss. 84; Percelay v. 
Jenckes ‘Spinning Con CES ia) Lips 
530. 4 


[a] For example, in an action for 
breach of contract, under the plea 
of the general issue, evidence that 
plaintiff was not the owner of the 
business at the time of making the 
contract, and hence not entitled to 
bring the action, was admissible. 
Percelay v. Jenckes Spinning Co., 
(Remi wy, SA Ba. 

10. Midkiff v. Johnson County Sav. 
Bank, (Tex. Civ. A.) 144 SW 705, 706. 

“Appellants objected to the intro- 
duction of the acceptances herein 
sued on for the reason that they had 
filed a sworn plea that plaintiff was 
not entitled to recover in the capac- 
ity in which it sued, and that no 
evidence was offered as to whether 
plaintiff was an individual, a copart- 
nership, or a corporation. A _ plea 
denying plaintiff's right to recover in 
the capacity in which it sues is not 
a plea denying the right of the plain- 
tiff to sue in its own name. The 
plaintiff in this case did not sue in 
any representative capacity.” Mid- 
kiff v. Johnson County Sav. Bank, 


Southern R. Co. v. Stonewall 
Ins: Co:, Lim Ala. .s2it,, 0.8 Se okey) Guan 
Cas1915A 987; Waller v. Jones, 218 
Mo. A. 131, 262 SW 455. 

12. Southern R. Co. v. Stonewall 
IBORS OCs) EC IE SATIN at Se GUST. 
AnnCasi915A 987. 

[a] For example, the right of one 
to sue as assignee cannot be raised 
by objection to the evidence or re- 
quests for instructions, but must be 
raised by demurrer or plea in abate- 
ment. Southern R. Co. v. Stonewall 
ins: CO pli eel an Coch MOS mE Sams oy 
AnnCasi915A 987. 

13. Maelzer v. Swan, 75 Kan. 496, 
89 P1037. 

14, Gallogly v. Whitmore, 172 App. 
Div. 381, 158 NYS 830. 

[a] For example, where a com- 
plaint discloses on its face that 
plaintiff has not legal capacity to 


An objection based upon plaintiff’s in- 


sue, the objection should be taken 
by demurrer or answer, and not by 
motion to dismiss on the evidence. 
Gallogly v. Whitmore, 172 App. Div. 
381, 158 NYS 830. 

15. White Oak Dist. Tp. v. Oska- 
loosa Dist. Tp., 44 Iowa 512. 

Striking out parties generally see 
supra §§ 307-317. 

16. Hendrix v. Letourneau, 139 
Iowa 451, 116 NW 729; Sweeney v. 
Moreland Bros. Co., 227 Mich. 203, 
198 NW 932. 

[a] . Illustration.—In an action on 
a contract defendant, by moving at 
the close of the evidence for a direct- 
ed verdict, could not for the first 
time raise the objection that the 
contract was between defendant and 
a firm of which plaintiff was a mem- 
ber, and that plaintiff, as successor to 
the firm, could not perform the con- 
tract and maintain an action thereon, 
where the objection, if sooner raised, 
might have been met by pleading an 
assignment of the contract to plain- 
tiff and a subsequent ratification of 
which there was evidence sufficient 
to take the case to the jury. Hen- 
drix v. Letourneau, 139 Iowa 451, 116 
NW 729. 

Direction of verdict generally see 
Trial [38 Cye.1563]- 

17. Missouri, etc., R. Co. v. Lena- 
han, 39 Okl. 283, 135 P 383. 

[a] For example, where the peti- 
tion of a widow, in an action for 
wrongful death of her husband 
against a railroad company, failed 
to show that the injury occurred 
while decedent was engaged in inter- 
state commerce, and such fact was 
first alleged in defendant’s answer 
and not denied in plaintiff’s reply, 
an objection that plaintiff had no 
capacity to sue under the Federal 
Employers’ Liability Act was proper- 
ly urged for the first time by a mo- 
tion for judgment on the pleadings. 
Missouri, ete., R. Co. v. Lenahan, 39 
Okl.- 283, 135. P.383. 

Motion for judgment on pleadings 
generally see Pleading [31 Cyc 605 
et seq]. 

Time of objection, generally see in- 
fra §§ 345-34 

18. Shapers non obstante vere- 
ganke generally see Judgments §§ 111- 
al 

19. Sullivan ae Franklin Bank, 28 
Ohy Cinsaey,. 48a: 

fa] For ee ouael an objection 
that plaintiff has not legal capacity 
to sue is waived by a failure to plead 
it either by demurrer or answer, and 
a motion for judgment notwithstand- 
ing the verdict on that ground was 
properly overruled. Sullivan v. 
Franklin Bank, 28 Oh. Cir. Ct. 813. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 345] 


capacity to sue should ordinarily be taken advantage 
of by defendant at his first opportunity,?° and be- 
fore trial,?! verdict,?* or judgment. 
capacity to sue when he pleads to 


admits plaintiff’s 


20. Tingley v. Times Mirror Co., 
151 Cal. 1, 89 P 1097; Powe v. Mor- 
gan’s Louisiana, etc., R., etc., Co., 7 
a Age bl I Chicaso: etc: Re Co. Vs 
Brooks, 57 Okl. 168, 168, 156 P 362. 

“A plaintiff's incapacity to sue 
must be taken advantage of by the 
defendant at the first opportunity 
to do so if he intends to rely on that 
fact as a defense, or such defense 
will be considered as having been 
waived, because it is purely a tech- 
nical one, and not necessarily one 
going to the merits of the action.’ 


Chicago, ete., R. Co. v. Brooks, su- 
pra. 
[a] Must be taken in limine. Tex- 


as, ete., R. Co. v. Lacey, 185 Fed. 225, 
107 CCA 331 [app dism 229 U.S. 628 
mem, 33 Ob Vi738. amem, 57 Jui. sed, 
1357 mem]; Kraft v. Moore, 76 Ark. 
391, 89 SW 51; Vance v. Ellerbe, 150 
La. 388, 90 S 785; Reisz -v. Kansas 
City Southern R. Co., 148; La. .929,. 88 
S 120; Koepping v. Monteleone, 143 
La. 353, 78 S 590; Eames v. Woodson, 
P20) tan TOs 46) S 13. eGualden vs 
Kansas City Southern R. Co., 106 
La. 409, 30 S 889; Lewis v. Homer, 
23 La. Ann. 254; Wells v. Wells, 23 
La. Ann. 224; McDonald v. Burns, 2 
La. A. 1; Rowland v. National Re- 
serve Ins. Co., 118 Or. 139, 246 P 210; 
Lowman v. Harvey R. Pierce Co., 
276 Pa. 382, 120 A 404. 

a1. U. S-—Gause v. Clarksville, 1 
Fed. 353, 1 McCrary 78. 

Mo.—Griggs Wasi WOuls. etc. bt. 
0. CAG) 285. SW,. 159. 

N. C.—Theo. A. Kochs Co. v. Jack- 
son, 156 N. C. 326, 72 SE 382. 

Pa.—Lowman v. Harvey R. Pierce 
Co.,.276 Pa: 382, 120 A 404; Giana- 
karis, v. Hines, 273 PR. 2h, 116 A 524. 

Tex;—Galveston, , ete. R.. Cor v. 
Pennington, (Civ. A.) 166 SW 464. 

Ont.—Sarnia Agricultural Impl. 
Mfg. Co., Ltd. v. Hutchinson, 17 Ont. 
676 

[a] Demurrer ore tenus.—lIt is or- 
dinarily improper to raise an objec- 
tion to plaintiff's capacity to sue by 
a demurrer ore tenus at the trial. 
Theo. A. Kochs Co. v. Jackson, 156 
EN Cn 926, U2, OF 382: 

Motion for judgment see supra § 

3. 

22. Minnich v. Swing, 36 Ind. A. 
Oe SewNEy. 2.0.) 

23. Sommer v. Franklin Bank, 108 
Mo. A. 490, 88 SW 1025; Lowman v. 
Harvey R. Pierce Co., 276 Pa. 382, 120 
A 404. See Stumpe v. Ringshausen, 
9 Mo. A. 600 mem. 

[a] Illustration.—Defendants, to 
avail themselves of the want of a 
proper plaintiff, should file a demur- 
rer and bring the matter to the 
court’s attention in the first instance, 
but, not having made any preliminary 
objection, and having proceeded to 
trial without complaint and taken the 
chances of a determination in their 
favor, it is too late to object after 
judgment against them. Lowman v. 
Harvey R. Pierce Co., 276 Pa. 382, 120 
A 404. 2 

24. U. S.—yYeaton v. Lynn, 5 Pet. 
224, 8 L. ed. 105; Propagation of Gos- 
pel Soc. v. Pawlet, 4 Pet. 480, 7 L. 
ed. 927; Hodges v. Kimball, 91 Fed. 
845, 34 CCA 103. 

Conn.—Lewis v. Scoville, 94 Conn. 


79, 108 A 501. 
Woodward, 16 


Del.—Mitchell_ v. 
Del. 311, 48 A 165. 

Ind.—Smith v. Allen, 16 Ind. 316. 

Marshall v. Meyer, 8 Ky. Op. 

Aes Hartford v. Lewis, 2 Ky. Op. 70. 


Reece, 4c. wa, 9279. 88S" 120%) Dyer 
v., Drew, 14 La. Ann. 657; Tuthill v. 
Fimerson, 7 La. 593. 

Mass.—Scanlan v. Wright, 13 Pick. 


523, 25 AmD 344. 
Miss.—Simmons _ v. Thomas, 43 
1 SW(2d) 787 


Miss. 31, 5 AmR, 470. 
Mo.—State v: Cox; 


¢ 


PARTIES 


Defendant 


[quashing Missouri State Highway 
Bd. v. Southern Surety Co., (A.) 290 
SW 652]; Baxter v. St. Louis Transit 
Co., 193) Mos 1, 95°SW 856: 

Okl.—Jantzen v. Emanuel German 
Baptist Church, 27 Okl. 473, 112 P 
1127, Ann€asl912C 659; Leader 
ne Co: Wer Wiowry, 9 OKLNS897 "59 
P 242. 


Or.—Beamish v. Noon, 76 Or. 415, 
149) Ps522) 
Tex.—Breckenridge Ice, ete., Co. 


v. Hutchens, (Civ. A.) 260 SW 684. 

Wash.—Hale v. Crown Columbia 
Pulp, ete., Co., 56 Wash. 236, 105 P 
480. 


W. Va.—McDonald y. Cole, 46 W. 
Va. 186, 32 SE 1033. 

[a] In Louisiana ‘‘an exception to 
the plaintiff’s capacity to sue must 
be pleaded before issue joined.” Tex- 
as, etc., R. Co. v. Lacey, 185 Fed. 225, 
227, 107 CCA. 331 [app dism 229 U. S. 
628 mem, 33 SCt 773 mem, 57 L. ed. 
1357 mem]. 


25. Roman vy. Boston Trading Co., 
87 Mo. A. 186. 
26. State v. Mallinckrodt Chemical 


Works, 249 Mo. 702, 156 SW 967 [aff 
ZES al Saeed oO) 1S Ot eOly nO 9, shun meds 
1192); Ashton. v.. Penfield, 233 Mo. 
391, 135 SW 938; Meredith v. Choc- 
taw County, 28 Okl. 531, 111 P 197. 

27. U. S.—Jutila v. Frye, 8 F.(2d) 
608s, .ehoctaw» 6tc., kk. (Cov vi, Jack= 
son, 182 Fed. 342 [aff 192 Fed. 792, 
as GCA 2k 

Ala.—Tilson v. Graham, 208 Ala. 
312, 94 S| 295. 

Cal. —Agricultural Extension Club 
v. Hirsch, 39 Cal, A. 433, 179 P 430. 

Colo.—Funk v. Funk, 76 Colo. 45, 
230' P 621. 

Ga.—Gilreath v. Farmers’ Mut. 
Assoc., 37 Ga. A. 739, 141 SE 674. 

Ida.——Thelen v. Thelen, 32 Ida. 
188 P 40. 

Iowa.—Hook v. Garfield Coal Co., 
112 Iowa 210, 883 NW 963. 

Ky.—Seibert v. Bloomfield, 63 SW 
584, 23 KyL 646; Cozine v. Kennedy, 
6 Ay. OD. 166. 

La.—Reisz v. Kansas City Southern 
R. Co., 148 La. 929, 88 S 120. 

Minn.—Lombard vy. Northern Pac. 
R. Co., 160 Minn. 1, 199 NW 887. 

Mo.—Barnes v. Stanley, 95 Mo. A. 
688, 69 SW 682. 

N. Y.—Hillyer v. Le Roy, 179 N. Y. 
369 (en OND teu LOS. Amish woo 
O’Brien v. Glenville Woolen Co., 50 
INGER aS: 

Oh.—Sullivan v. Franklin Bank, 28 
Onn Cire Cts Sis. 

Okl.—Chicago, ete. R. Co. v. 
Brooks, 57 Okl. 168, 156 P 362. 

Or.—Columbia River Door Co. v. 
Modd, "90. (Ore 47, Wis "P4435 sco: 
even v. Belcher, 63 Or. 310, 127°P 


Ins. 
755, 


Porto Rico.—Desmornes v. Desmor- 
nes, 13 Porto Rico 18. 


S. C.—People’s Oil, ete, Co. v. 
Charleston, etc., R. Co., 83 S.C. 530, 
65 SH 733. 

Tex.—Cunningham v. Buel, (Civ. 


A.) 287 SW 683; McCormick v. Jes- 


tere oS Mex Civ, Ae o0G, WS DSIWe! canes 
Yarbrough v. De Martin, 28 Tex. Civ. 
A, 276, 67% ‘SW 177. 

Wash.—Harris vi Johnson, —75 
Wash. 291, 134 P 1048. 

238. Ark.—Tipton vy. Phillips, 176 
Ark. 308, 4 SW(2d) 507. 

Ky. —International Dev. Co. 


Howard, 113 Ky. 450, 68 SW 459, 24 
KyL 266. 

La.—Vance v. Ellerbe, 150 La. 388, 
90 S 735; Koepping v. Monteleone, 
£43 Ta. 353, 78 S 590; Landry’s Succ., 
128 La. 333, 54 S 870. 

Mass.—Campbell v. New England 
Mute: Ins? Co. 98. Mass! “381. 

Mo.—Warfield v. Hume, 91 Mo. A. 
541. 

Or.—Rowland v. National Reserve 
Ins. Co., 118 Or. 139, 246 P 210. 

Tex.—Cunningham y. Buel, (Civ. 
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the merits,24 or files. a counterclaim,?® or files his 
answer pending a demurrer for incapacity to sue.?° 
Failure to object?? at the proper time,?* as by de- 
murrer or answer,?® constitutes a waiver of an ob- 


A.) 287.SW 683. 

[a] For example, defendant, fail- 
ing to question the capacity of sub- 
stituted parties to sue at a time when 
orderly procedure required him to do 
so, waives the right to raise such ob- 
jection. Cunningham vy. Buel, (Tex. 
Civ. A.) 287 SW 683. 

[b] Certificate of assumed name. 
—Plaintiffs’ failure to file a certifi- 
cate of assumed name as required 
by statute was waived by defendant's 
failure to plead it in the first int 


stance. Rowland v. National Reserve 
Ins: Co. UUs Ons 139.246 (Peatoe 
[ce] Curator.—Exception to the ca- 


pacity of a curator to sue is waived 
by not pleading it in limine. Vance 
v. Ellerbe, 150 La. 388, 90 S 735. 

29. Cal.—Crittenden v. San Luis 
Obispo County Super. Ct., 166 Cal. 340, 
136 P 287; Susanville v. Long, 144 
Cal. 362, 77 P 987; Phillips v. Gold- 
tree, 74 Cal. 151, 13 P Oley ausse lets lay ike 
Bryant v. Wellbanks, CA.) 263) P33)25 
Rosenbloom v. Southern Pac. Gos 59 
Cal. A. 102,.210 P 53. 

Colo.—Funk v. Funk, 76 Colo. :45; 
23002 61s 

Ida.—McGrath v. West End Or- 
chard) ete, Cony 430 idan 25 50a eo ile 
623; Thelen v. Thelen, 32 Ida. 755, 
188 P 40; Anthes v. Anthes, 21 Ida. 
305, 121 P 553; Valley Lumber, etc., 
Co. v. Driessel, 13 Ida. 662, 93 Pp 763, 
15 LRANS 299, 13 AnnCas 63; Valley 
Lumber, etc., Co. v. Nickerson, 13 Ida. 
682, 93 ’p 24. 

Til. —Franklin Union No. 4 v. Peo., 
220 Ill, 355, 77 NE 176, 110 AmSR 248, 
4 LRANS 1001. 

Kan.—Maelzer v. Swan, 75 Kan. 
496, 89 P 1037; Burton v. Cochran, 5 
Kan. A. 508, 47 P 569. 

Mich.—Moore v. Hillsdale County 
Tel. ‘Co., 171) Mich, 3882 1137 Niw i241. 

Minn. > Crawford v. Tugoff, 220 NW 
822; Brazney v. Barnard, 169 Minn. 
50, - 221 NW. 949; Lombard v. 
Northern Pac. R. Co., 160 Minn. 1, 199 
NW 887. 

Mo.—Mississippi County v. Byrd, 4 
SW (2d) 810; State v. Edwards, 315 
Mo. 209, 286 SW 25; Woerheide v. 
Kelley, 243 SW 158; Crowl v. Amer- 
ican Linseed Co., 255 Mo. 3805, 164 
SW 618; Young Men’s Christian As- 
soc. v. Dubac , 82 Mo. 475; Raker v. 
Mardis, (A.) 1 SW (2d) 223: St. Louis 
Nishtetc., Bank vw. bull, (A.) 274 SW 
491; Bevier v. Watson, 113 Mo. A: 
506, 87 SW 612; Barnes v. Stanley, 
95 Mo. A. 688, 69 SW 682. 

Nebr.— Kuncl v. Kunel, 99 Nebr. 
390, see NW 772. 

N Y.—Charles Roome Parmele Co. 
Vv. Haas, 171" N.Y. 579, 64 NB 440: 
Nanz v. Oakley, 122 N. Y. 631 mem, 
25 NE 263, 3 Silv. A. 83, 19 NYCivProc 
246 [rearg den: -12009°N. 2 Yi. 84024 
NE 306, 9 LRA 223 (rev 37 Hun 
495)]; Perkins v. Stimmel, 114 N, Y. 
BOO, 31 NE G29. EL AmSR GEOR Eile 
NYCivProc 25; Boffe v. Consolidated 
Tel., etce., Co., 171 App. Div. 392, 157 
NYS 318 [aff 226 N. Y. 654 mem, 123 
NE 856 mem]; Walter v. Walter, 170 
App. Div. 870, 156 NYS 713 [att 217 
INN oe RI iii NE 1081]; Jemmison 
Vv. Kennedy, 55 Hun 47, 7 NYS 296; 
Morton v. St. Patrick’s Roman Catho- 
lic Church Soc., 56 Misc. 71, 105 NYS 
1100; Pyro-Gravure Co. v. ‘Staber, 30 
Misc. 658, 64 NYS 520. 

N. C.—Theo. A. Kochs Co. v. Jack- 
son; 156°N. ‘C2326, 72 SH) 382: 

Oh.—Sullivan v. Franklin Bank, 28 
Oh CirMCtL S135 

Ok1.—Chicago, et a 
Brooks, 57 Okl. 168, 156 Beso 

Or.—Columbia River Door . 
Todd, 90 SOr.s VAT, 3 
ay v. Belcher, 63 Or. 310, 127 P 


S. C.—People’s Oil, 
eet CUC. MN CO sis S. Cut530; 
65 SE 73 Trimmier vy. Atlanta, ete., 
Ri. -Cos, 81 S. C. 203, 62 SH 209; Black- 


Co. 


Conn 
Lli5e Piv443k S860 


CtvCs) I Coun. 
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jection based upon plaintiff’s capacity to sue. 
fendant waives the objection by answering over,*° 
pending decision on his objection,*! or after an ad- 


verse decision.®? 


Objection going to right or cause of action. 
objection going to the existence of the cause of ac- 
tion is not waived by failure to object?* by demurrer 
or answer** to plaintiff’s lack of capacity to sue, 
and may be raised at any time;*° and the same rule 
apples to an objection going to the existence of 
plaintiff®® or to the existence of the substantive right 
The objection is waived 


to maintain the action.** 
by a written agreement to arbitrate 


well v. British-American Mortg. Co., 

65°58. €: 105, 43 SE 395. 
Wash.—Crosier v. Cudihee, 85 
Hale v. City 


Wash. 237, 147 P 1146; 

Cab, ete., Transfer Co., 66 Wash. 459, 
119 P 837; Pierson v. Northern Pac. 
R. Co., 61 Wash. 450, 112 P 509. 

Wis. _Meyer v. Barth, 97 Wis. 352, 
72 NW 748, 65 AmSR 124 

[a] Illustrations.—(1) Where a 
widow sues for wrongful death of her 
husband and alleges that no personal 
representative has been appointed, 
the widow’s incapacity to sue must 
be taken advantage of by demurrer or 
answer, or defect will be waived. 
Chicago, etce:, R.- Co. v. Brooks, 57 
Okl. 1638, 156 P 362. (2) Under code 
provisions that defendant waives an 
objection that plaintiff had not legal 
capacity to sue, unless raised by an- 
swer or demurrer, failure so to raise 
an objection that the board of health 
of a town has not legal capacity to 
sue except in the name of the town 
waives it. Morton v. St. Patrick’s 
Roman Cath'iolic Church Soc., 56 Misc. 
71, 105 NYS 1100 

Tb] Rule applied to suit by unin- 
corporated society.—Franklin Union 
No. 4 v. Peo., 220 Ill. 355, 77 NE 176, 
110 AmSR 248, 4 LRANS 1001; 
Young Men’s Christian Assoc. v. Du- 
bach, 82 Mo. 475. 

Necessity of il deer by: 

Answer see infra 338. 
Demurrer see ieee § 335. 

30. Buerck v. Mid-Nation Iron 
Products Co., 295 Mo. 263, 245 SW 
45; State v. Mallinckrodt Chemical 
Works, 249 Mo. 702, 156 SW 967 [aff 


238 Ue S: 41, 35) SCt ‘671, 59. Lk. ed, 
1192]. 
Sli American’, Car, .6te.,.4 Co. ov. 


Spears, 146 Ky. 736, 143 SW 377. 

[a] Next friend.—Objection to an 
action being brought by one as next 
friend, without the filing of an affi- 
davit showing the right, was waived 
by pleading to the merits, without 
waiting for motion to dismiss being 
passed on, or reserving right to in- 
sist on such motion. American Car, 
etc., ve v. Spears, 146 Ky. 736, 143 
SW 3 

Sac Der, —El1 Paso County v. Colo- 
rado Springs, 66 Colo. 111,-180 P 301. 

Ill.—Seott v. Artman, 237 TH. 394, 
86 NE 595. 

Mo.—State v. Sullivan, 283 Mo. 546, 
224 SW 327; State v. Mallinckrodt 
, Chemical Works, 249 Mo. 702, 156 SW 
967) fafie238° WS: A4h, 35 -SCt. 60d; 159 
L. ed. 1192]; State v. U. S. Fidelity, 
ete., Co:, 236 Mo. 352, 139 SW: 163; 
Veanormie v. Kiesling, (A.) 180 SW 
559: 

Nebr:—Pine-Ule Medicine Co. v. 
Yoder, 91 Nebr. 78, 135 NW 383. 

Nev.—Hardin v. Emmons, 24 Nev. 
329, 53 P 854. 

[a] Rule applied to lack of spe- 
cial capacity.— Where defendants did 
not stand by their demurrer to the 
amended petition after it was over- 
ruled, but answered to the merits, 
they waived an objection that plain- 
tiffs had no capacity to sue as com- 
missioners of highways for their re- 
spective towns. Scott v. Artman, 237 
Ill. 394, 86 NE 595. 


33. U. S.—St. Louis, ete., R. Co. v. 


PARTIES 


De- 
capacity.°° 


Amendment of answer. 


[§§ 845-346 


or by a formal admission in the answer of plaintiffs 


It is within the discre- 


tion of the trial court to deny defendant the privilege 


An 


on the merits,?® 


Seale, 229 U. S. 156, 33 SCt 651, 57 
aise 1129 [rev (Tex. Civ. A.) 148 SW 
“il A 

Ida.—Yeomans v. Laster, 34 Ida. 
270, 200 P 122. 

N. Y.—Boffe v. Consolidated Tel., 
ete:, Co. 171) App Div..392; 157 INS 
318 [aff 226 N. Y. 654 mem, 123 NE 
856 mem]; Sapone v. New York 
Cent., etc., R. Co., 130 Mise. 755, 225 
NYS 111. 

Okl.—Bailey v. Parry Mfg. Co., 
59 Okl. 152, 158 P 581; Missouri, etc., 
Rei Go. WW: Lenahan, 39 Ok. 283, 2916, 
£315) Biss8e- 

Tex.—New Mexico Eastern R. Co. 
v. Ellis, (Civ. A.) .1539SW 701; Gulf, 
oy R. Coz v. Lester, (Civ. A.) 149 SW 

“The plaintiff had failed to bring 
herself within the condition pre- 
scribed in the statute, and, having no 
right to maintain the action at com- 
mon law, or aside from the statute, 
she failed to show a personal right 
of recovery. The case is not one of 
defect of parties or want of legal ca- 
pacity to sue; it is purely a want 
of cause ’of action in the plaintiff, 
and, regardless of what might have 
been alleged in the pleadings or prov- 
en by the testimony, the action not 
having been brought in the name of 
the personal representative, plaintiff 
was not entitled to judgment.” Mis- 
souri, ete., R. Co. v. Lenahan, supra. 

{a] Failure to state a cause of 
action under Federal Employers’ Lia- 
bility Act.—St. Louis, etc., R. Co. v. 
Seale, 229 U. S. 156, 338 SCt 651, 57 
i. ed. 611239. [rev (Tex: Civ. A.) F438 
SW 1099]. 


34. Ida.—Yeomans, v. Laster, 34 
Tdan 200,200) ses 227 

Minn.—Hamilton v. MecIndoo, 81 
Minn. 324, 84 NW 118. See Lom- 
bard v. Northern Pac. R. Co., 160 
Minn. 1, 5, 199 NW 887 (where an 


objection that plaintiff, .the widow 
of decedent, could not sue in her 
representative capacity as adminis- 
tratrix for a cause of action arising 
under federal statute for the wrong- 
ful death of her husband was held 
waived by failure to demur, and 
where, on an application for reargu- 
ment, defendant claimed that the 
complaint was not demurrable be- 
cause it stated a cause of action under 
federal law, and, in denying the ap- 
plication, the court said: “The ob- 
jection was waived because not 
raised by demurrer’ or, answer nor 
at the trial. The statement in the 
opinion was not as complete as it 
should have been’’). 

as —Poor v. Watson, 92 Mo. A. 89. 

Y.—De Witt v. Chandler, 11 
AbMPr 459. 

Wis.—McKenney v. Minahan, 119 
Wis. 651, 656, 97 NW 489. 

“Tf A. is sued by B., the latter can- 
not recover by showing that C. or 
some one has a ground of action 
against A. because the latter fails to 
raise the question of B.’s title to the 
cause of action by answer or demur- 


rer, on the ground of want of legal 


capacity to sue.’’ 
han, supra. 

[a] Illustration.—Under a statute 
providing that all objections to plain- 


McKenney v. Mina- 


of amending his answer after trial has commenced 
so as to set up an objection based upon plaintiff’s 
lack of capacity to sue.*° 

[§ 346] (2) Waiver by Failure To Demur. Where 
the circumstances are such that objection to plain- 
tiff’s incapacity should be raised by a demurrer,** 
failure so to raise the objection constitutes a waiver 
of the same,*? as where, instead of demurring, de- 


tiff’s petition, except that the court 
has no jurisdiction of the subject 
matter, or that the petition does not 
state a cause of action, are waived 
by failure to raise the same by de- 
murrer or answer, an insufficient al- 
legation of the appointment and au- 
thority of plaintiff as administrator 
was not waived by defendant’s fail- 
ure to demur thereto or raise the 
question in his answer; and he could 
take advantage thereof on the trial. 
Hamilton v. MecIndoo, 81 Minn. 324, 
84 NW 118. 

[b] Rule applied in suit by unin- 
corporated society.—De Witt v. 
Chandler, 11 AbbPr (N. Y.) 459. 

85. Hand v. Heslet, 81 Mont. 68, 
261 P 609; Asplund v. Hannett, 31 N. 
M. 641, 249 P 1074. 

36. Missouri State Highway Bd. v. 
Southern Surety Co., -(Mo. A.) 290 
SW 652. 

[a] For example, the question of 
the capacity of the Missouri highway 
board to sue a construction company 
on a bond for use of a cement com- 
pany was not waived by answering 
over where such board had no ex- 
istence when the bond was executed. 
Missouri State Highway Bd. v. South- 
ern Surety Co., (Mo. A.)* 290 SW 652. 

37. Sims v. Moline, 222 Ill. A. 530; 
New Mexico Eastern R. Co. v. Bllis, 
(Tex. -Civ. A.) 153 SW 201; Under- 
hill v. Rutland R. Co., 90 Vt. 462, 98 
A 1017; State v. Thurston County 
Super. Ct., 86 Wash. 685, 151 P'108. 

[a] For example, although in 
some cases want of title in plaintiff 
to the character in which he sues 
may be waived, his want of title to 
the thing for which he sues cannot 
be waived. Underhill v. Rutland R. 
Co.,' 90 Vt. 462, 98 A 101%. 
hes Marshall v. Meyer, 8 Ky. Op. 

39. Martin v. Fowler, 51 S. C. 164, 
28 SE 312. 

40. Tingley v. Times Mirror Co., 
LH Caliale Sone 097%. 

[a] Abuse of discretion not 
shown.—Tingley v. Times Mirror Co., 
LL Caley doom alo ons 


41. See supra § 335. 
42. Cal.—Tingley v. Times Mirror 
Congo ls Cale 1 iso LOO sm Ac icniias 


tural Extension Club Vv. Hirsch, 39 
Cal. A. 433, 179 P 430. 

Colo.—Loucks ve Davies, 43 Colo. 
490, 96 P 191. 

Ida.—Trask v. Boise King Placers 
Cor, *26 Ida. 290,° 142" P 10788 

Ky.—De Haven vy. De Haven, 104 
Ky. 41, 46 SW 215, 47 SW 597, 20 
ile 663; Petty v. Malier, 14 B. Mon. 

Mo.—Woerheide v. Kelley, 243 SW 
158; Crowl v. American Linseed Co., 


255 Mo. 305, 164 SW 618; Wright v. 
Wayland, (A.) 188 SW 928; Nichols 
Vo uR sid: & WW. Mo sBoy.d Constr. So: 
187. Mo. A. 127,172 ‘SW 1188° Guil- 
bert v. Kessinger, 173 Mo. i 680, 
160 SW 17; Sommer y. Franklin 
Bank, 108 Mo. A. 490, 83 SW 1025; 


Warfield v. Hume, 91 Mo. AN bas 
State v. Hunt, 46 Mo. A. 616. 
Mont.—Han@ v. Heslet, 81 Mont. 
68, 261 P 609. 
Nebr -—Gentry v. Bearss, 82 Nebr. 
787, 118 NW 1077. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 346-348] 


' 


fendant pleads or answers to the merits.4* Where 
plaintiff’s lack of capacity to sue does not appear 
upon the face of the pleading, and defendant raises 
the question by answer instead of by demurrer, 
failure to demur for incapacity does not constitute a 
waiver of the objection,** and it has been held that 
the objection may be saved by answer, even though 
it appears on the face of the complaint.*® 

Objection going to right or cause of action. Where 
the objection is one going to the existence of the 
cause of action as distinguished from the legal 
capacity to sue, it is not waived by failure to demur 
on the ground of ineapacity.*® 

Lack of special capacity. Where the circumstances 
are such that defendant should raise an objection to 
plaintiff’s lack of a special or representative capac- 
ity to sue by demurrer, failure so to raise the objec- 
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swer. Where the circumstances are such that de- 
fendant should object to plaintiff’s capacity by plea 
or answer in abatement,*® failure so to raise the 
objection constitutes a waiver thereof,*® as where, 
instead of pleading in abatement, defendant pleads 
to the merits.°® An objection predicated not upon 
want of capacity to sue, but upon want of the sub- 
stantive right to recover, need not be pleaded in 
abatement and is not waived by failure so to plead.*? 

[§ 348] (4) Waiver by Insufficient Demurrer or 
Answer. Where defendant employs the method of 
raising an objection to plaintiff’s capacity required 
by the circumstances of the case and the law of the 
jurisdiction,°? but fails specifically to set forth the 
nature of the objection®? in compliance with the 
practice of the particular jurisdiction, such failure 
specifically to set forth the nature of the objection 


tion constitutes a waiver thereof.** 


[§ 347] (3) Waiver by Failure To Plead or An< 


N. Y.—Nealis v. American Tube, 
SLC GOs, 1590, 'N, Y.~ 42, 44 NE? 944; 
Perkins v. Stimmel, 114 N. Y. 359, 


'21 NE 729, 11 AmSR 659, 17 NYCiv 


Proc 25; Palmer v. Davis, 28 N. Y. 
242; Van Zandt v. Grant, 67 App. 
Div. 70, 73 NYS 600 [aff 175 N. Y. 
150, 67 NE 221]. 

Okli—Chicago; etc, Ri: Co.) Vv. 
Brooks, 57 Okl. 168, 156 P 362; Bin- 
ion v. Lyle, 28 Okl. 430, 114 P 618. °* 

Or.—Peters v. Johnson, 124 Or. 237, 
264 P 459; Thompson v. Union Fish- 
ermen’s Co-op. Packing Co., 118 Or. 
436, 235 P 694, 246 P 733; Harney 
Valley Irr. Dist. v. Weittenhiller, 101 
Orns tos © 11093" [Buttsuy.; Bundy; 
63 Or. 150, 125 P 313;.427 BP 253), Ow- 
ings v. Turner, 48 Or. 462, 87 P 160. 

“The defect being one which relat- 
ed only to the plaintiff’s capacity to 
sue, and not to the real merits of 
her cause of action, defendant’s fail- 
ure to demur waived that defect.” 


Chicago, etc., 2 1C0. vas Brooks Wid. 
Okl. 168, 169, 156 P 362. 
[a] City.—aAn objection that a 


suit against a city contractor could 
be brought only in the name .of the 
city, not made by demurrer, was 
waived. Nichols v. R. J. & W. M. 
Boyd Constr. Co., 187 Mo. A. 127, 172 
Sw 1183. 

43. Ky.—Louisville Park Comrs. 
v. Speed, 215 Ky. 319, 285 SW 212. 

Minn.—Dalsgaard v. Meierding, 140 
Minn. 388, 168 NW 584. 

Mo.—Nichols v. R. J. & W. M. Boyd 
Constr. Co., 187 Mo. A. 127, 172 SW 
1183; Alexander v. Wade, 106 Mo. A. 
141, 80 SW 19. 

Or.—Beamish v. Noon, 76 Or. 415, 
149 P 522. 

Wash.—Hale v. Crown Columbia 
Pulp, ete., Co., 56 Wash. 236, 105 P 
480 


[a] For example, in an action for 
injury to a minor, brought by his 
father, the defendant, by answering 
to the merits instead of demurring, 
waived the objection that there was 
a want of capacity to sue appearing 
on the face of the complaint. Dals- 
gaard v. Meierding, 140 Minn. 388, 
168 NW 584. 

44. Fentzka v. Warwick Constr. 
Co., 162 Ky. 580, 172 SW 1060. 

45. Prankard v. Cooley, 147 App. 
Div. 145, 132 NYS 289 [app granted 
147 App. Div. 935 mem, 132 NYS 
1143 mem] (where there was a 
complaint showing on its face that 
plaintiff had no capacity to sue and 
he court held that as the objection 
had been taken by answer it was 
not waived for failure to take it by 
demurrer). 

46. Gruender v. Frank, 267 Mo. 
713, 186 SW 1004; Hand v. Heslet, 81 
Mont. 68, 261 P 609; State v. Moores, 
‘58 Nebr. 285, 78 NW 529, 56 Nebr. 1, 
76 NW 530. 

“Want of legal capacity to sue re- 
fers to a general legal disability. 
If such do not é€xist, the failure of 4 


* te 


results in a waiver thereof.>+ 


plaintiff to show a right of action in 
himself goes to the sufficiency of 
the pleading to state a cause of ac- 
tion, and is not waived by failure to 
demur for want of capacity.” State 
v. Moores, 58 Nebr. 285, 78 NW 529, 
56 Nebr. 1, 76 NW 530 (court sylla- 
bus). 

[a] For example, in a suit to 
set aside a will, the failure to show 
contestants’ interest was not a defect 
involving their “legal capacity to 
sue,” but was one going to the exist- 
ence of the cause of action in plain- 
tiff, and was therefore not waived 
by failure to demur for incapacity. 
Gruender v. Frank, 267 Mo. 7138, 186 
SW 1004. 

47. Marshall v. Meyer, 8 Ky. Op. 
17; Woerheide v. Kelley, (Mo.) 24 
SW 158; Crowl v. American Linseed 
Co., 255 Mo. 305, 164 SW 618. 

[a] Curator suing for insane per- 
son.—Where the caption of the peti- 
tion designated one of the plaintiffs 
as a person of unsound mind suing 
by curator, the failure of the peti- 
tion to allege the due appointment of 
the curator was a defect appearing 
on the face of the petition, which was 
waived when no demurrer was filed 
on that ground. Woerheide v. Kelley, 
(Mo.) 243 SW 158. 

[b] Foreign executor.—Where the 
petition showed that plaintiffs were 
suing as foreign executors, and de- 
fendant answered without demurring 
on account of the legal incapacity of 
plaintiffs to sue, the defect was 
waived. Wright v. Wayland, (Mo. 
A.) 188 SW 928. 

{[c] Foreign guardian.—The ques- 
tion of the capacity of a foreign 
guardian to sue in Missouri for per- 
sonal injuries to his ward is waived, 
where appearing on the face of the 
petition and not raised by demurrer. 
Crowl v. American Linseed Co., 255 
Mo. 305, 164 SW 618. 

[d] Receiver of a corporation.— 
Where, in an action by a receiver of 
a corporation, objection to plaintiff’s 
capacity because he was appointed 
before any judgment was rendered 
and execution returned unsatisfied 
appeared on the face of the com- 
plaint, such objection was waived by 
failure to demur. Guilbert v. Kes- 
singer, 173 Mo. A. 680, 160 SW 17. 


48. See supra § 338. 
49. Cal.—Bollinger v. Bollinger, 
154 Cal. 695, 99 P 196; Tingley v. 


eee Mirror (Co. 15I5.Caly 1s 689) -P 
Colo.—Buckmaster v. Williams, 72 
Colo. 593, 212 PB 977. 
Ky.—Holliday v. Tennis Coal Co., 
215 Ky. 551, 286 SW 7738. 
Md.—Anderson v. Stewart, 108 Mad. 
340, 70 A 228; Albert v. Freas, 103 
Md. 583, 64 A 282. 
Miss.—Simmons vy. 43 
Mo.—Griggs v. St. Louis, ete, R. 


Thomas, 
Miss. 31, 5 AmR 470. 
Co., (A.) 285 SW 159. 


Verified pleadings. 


Where statutory provisions 

N. Y.—Jemmison v. Kennedy, 55 
Hun 47, 7 NYS 296. 

Or.—Scholl v. Belcher, 63 Or. 310, 
127 P 968. 

S. D.—Davis v. Cramer, 38 S. D. 64, 
159 NW 886. 

Tex.—Cunningham vy. Buel, (Civ. 
A.) 287 SW 683; McCormick v. Jes- 
ter, 53 Tex. Civ. A. 306, 115 SW 278. 

Wis.—Hughes v. Chicago, etc, R. 
Co., 126 Wis. 525, 106 NW 526. 

_ “Where the incapacity to sue does 
not appear on the face of the com- 
plaint, it must be raised by answer 
or it is deemed to have been waived.” 
Yilison v. Mattei, (Cal. A.) 258 P 453, 


[a] Waiver not shown.—Fentzka 
v. Warwick Constr. Co., 162 Ky. 580, 
172.SW 1060. 

50. Romy v. State, 32 Ind. A. 146, 
67 NE 998; Anderson y. Stewart, 108 
Md. 340, 70 A 228; Drago v. Moso, 28 
S. C. L. 212, 40 AmD 592. 

51. Crowder vy. Yovovich, 84 Or. 
41, 164 P 576. , 

{a] Illustration.—Where a com- 
plaint stated a cause of action for 
deceit, but did not state that contract 
was made by or through an agent, 
or that representations were made 
to an agent of plaintiff, defense that 
defendant dealt with another person 
as principal, and that plaintiff could 
not recover was not a plea in abate- 
ment going to the capacity to sue 
but a plea in bar going to the sub- 
stantive right to recover, and there- 
fore was not waived by failure to 
plead in abatement. Crowder vy. Yo- 
vovich, 84 Or. 41, 164 P 576. 

52. See supra §§ 335-344, 

53. Form of pleading: 

Demurrer see supra § 336. 
Plea or answer see supra § 339. 

54. Ida.—Thelan v. Thelan, 32 Ida. 
755, 188 P 40. 

Ind.—Attna L. Ins. Co. v. Sellers, 
154 Ind. 370, 56 NE 97, 77 AmSR 481. 

Iowa.—Dumont v. Peet, 152 Iowa 
524, 182 NW 955. 

Ky.—Louisville Park Comrs. vy. 
Speed, 215 Ky. 319, 285 SW 212. 

Mo.—State v. Cox, 1 SW(2d) 787 
[quashing judgment Missouri State 
Highway Bad. v. Southern Surety Co., 
(A.) 290 SW 652]; Gibson v. Shull, 
251 Mo. 480, 158 SW 322; Waller v. 
Jones, 218 Mo. A. 131, 262 SW 455. 

Mont.—Hand v. Heslet, 81 Mont. 
68, 261 P 609; La Bonte v. Richland 
County Mut. F., etc., Ins. Co., 75 
Mont. 1, 241 P 681. 

Nebr.—Sanborn v. Hale, 12 Nebr. 
318, 11 NW 302. 

N. Y.—Boyle v. Southern R. Co., 36 
legs 289, 73 NYS 465, 32 NYCivProc 


Or.—Thompson v. Union Fisher- 
men’s Co-op. Packing Co., 118 Or. 436, 
235 P 694, 246 P 733; Owings v. Tur- 
ner, 48 Or. 462, 87 P 160. 

Ss Bedell Sid BE 


. D.—Davis v. Cramer, 
64, 159 NW 886. 
See also Goodsell v. McElroy Bros. 
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require pleadings raising an objection to plaintiffs 
lack of capacity to sue to be verified,®® failure to 
raise the objection in the prescribed form constitutes 
a waiver thereof.°® 

[§ 349] (5) Effect of Waiver. A plaintiff may 
properly refuse to amend a complaint showing on 
its face lack of capacity to sue where defendant has 
previously waived such defect.” 

[§ 350] d. Evidence of Capacity or Incapacity. 
Plaintiff need make no affirmative showing of his 
legal capacity at the threshold of the case.°* The 
burden rests on the party objecting to show plain- 
tiff’s lack of capacity to sue.°? Where plaintiff’s own 
witness proves his, disqualification to sue, the court 
is bound to notice it, even though the evidence is 
not pertinent to the issue.®° 

[§ 351] e. Questions of Law and Fact. The issue 
of capacity to sue may involve a question of fact 
properly submitted to the jury.*? 

[§ 352] f. Objection by Substituted Defendant. 
An objection to plaintiff’s capacity to sue may be 
raisea by a substituted defendant.°? 

[§ 353] 2. Plaintiff Not Real Party in Interest** 
—a. Nature and Character of Objection. In some 


jurisdictions the fact that plaintiff is not the real, 


party in interest may be pleaded in bar;°* while 


PARTIES 


[§§ 348-353 


in others it may be pleaded only in abatement.®® 


The “real party in interest” has been defined as the 
person lawfully entitled to the proceeds of the claim 
in litigation,®*® or the person in whom the right of 
action lies.*7 An objection that plaintiff has no legal 
capacity to sue goes to the authority of plaintiff 
to maintain the suit, and does not include the ob- 
jection that the action is not brought in the name 
of the real party in interest.°° 

When objection can be raised. There is authority 
holding that the objection that plaintiff is not the 
real party in interest can be raised only where it 
appears that defendant is deprived of a counter- 
claim or set-off available against the real. party,°® 
or that a judgment in favor of the party suing would 
not protect defendant against suit by,another,*® and 
that, where the person alleged to be.the real party 
in interest consents to maintenance.of the suit by 
plaintiff under circumstances precluding double lia- 
bility of defendant, the latter cannot complain." 

Lack of defense against real party in interest. 
There is authority to the effect that lack of defense 
against the real parties in interest precludes defend- 
ant from objecting that plaintiff is not the real party 
in interest,’* and that the objection merely furnishes 
ground for an order requiring the real party in in- 


Co., 86 Conn. 402, 85 A 509 (holding 
under statute where defendants mere- 
ly denied an allegation that plain- 
tiffs accepted a trust, they were only 
entitled to attack their standing as 
trustees because of such a failure, 
and in the absence of a specific de- 
nial could not question the right of 
plaintiffs to maintain the action as 
trustees under the will). 

[a] A demurrer for insufficiency 
of the complaint to state a cause of 
action, without specification of the 
ground of incapacity to sue, consti- 
tutes a waiver of the latter objection. 
A®tna L. Ins. Co. v. Sellers, 154 Ind. 
370, 56 NE 97, 77 AmSR 481; San- 
born v. Hale, 12 Nebr. 318, 11 NW 
2022" (“Boyle’ vi Southern” R. Co. 36 
are 289, 73 NYS 465, 32 NYCivProc 
18. 

[b] A general denial is not suffi- 
cient to raise the issue of plaintiff's 
capacity to sue and if defendant's 
answer does not contain express al- 
legations of incapacity the objection 
is waived. Davis v. Cramer, 38 S. D. 
64, 159 NW 886. 

55. See statutory provisions. 

56. Cunningham v. Buel, (Tex. 
Civ. A.) 287 SW 683; Breckenridge 
Ice, -ete., Co. v. Hutchens, (Tex. Civ. 
A.) 260 SW 684 


57. Funk v. Funk, 76 Colo. 45, 230 
P 611. 
[a] For example, in suit by for- 


eign administrator, where objection 
to plaintiff’s capacity to sue, because 
of failure to file copy of letters or 
give bond as required by statute had 
been waived, plaintiff was not re- 
quired to amend by filing and alleging 
filing of letters and bonds. Funk y. 
Funk, 76 Colo. 45, 230 P 611. 

58. Cal.—Locke v. Klunker, 123 
Cal. 231, 55 19933 Walhoit ~v. Cun- 
ningham, 87 Cal. 453, 25 P 675. 

Kan.—Northrup v. Wills Lumber 
Cor Gon Kan. 7169) Ones a9. 

N. Y.—Phoenix Bank v. Donnell, 40 
N. Y. 410. 

Okl.—Boyce v. Augusta Camp No. 
7,429 M. W. A., 14 Okl. 642, 78 P 322. 

Wis.—Wiesmann We Donald, 125 
Wis. 600, 104 NW 916, 2 LRANS 961. 

“A plaintiff's legal capacity to sue, 
in the absence of some showing ei- 
ther in the petition or by the defend- 
ant, will be presumed.”’ Boyce v. 
Augusta Camp No. 7,429 M. W. A., 


supra. 
Midland Valley R. Co. v. Le- 


59. 
moyne, 104 Ark. 327, 337, 148 SW 


654; Boyce v. Augusta Camp No. 
7,429 M. W. A., 14 Okl. 642, 78 P 322. 

“The presumption is in favor of 
the right to sue, and the burden rests 
upon the party objecting to show 
that the suit was not brought by the 
proper party.’ Midland Valley R. Co. 
v. Lemoyne, supra 


60. Susan v. Wells; ote On ain allils 
‘61. See case infra this note. 
[a] In lMLouisiana, an exception 


putting in issue the capacity of plain- 
tiffs as widow and heirs to sue on a 
note running to decedent raises a 
matter of fact which may be sub- 
mitted to a jury with other matters 
of defense on the merits. Hosea v. 
Miles, 13 La. 107. 
62. Patterson v. 
584. 
Substitution of pes tice generally 
see supra §§ 293-306. 
63. Objection as ground for par- 
ticular kinds of relief: 
Abatement of action see Abatement 
and Revival § 187. 
Ve eaee of judgment see Judgments 
‘ be 


Pacan, 13) -S.'c. 


Ruling as reviewable on appeal see 


Appeal and Hrror § 669. 

64. See Abatement and Revival § 
187 text and note 12. 

65. See Abatement and Revival § 
187 text and note 11. 

66. Okmulgee Producing, etc., Co. 
v. Brown, 109 Okl. 215, 235 P 546. 

Real party in interest generally 
see supra §§ 69 

67. Lefebure. v. ‘ Baker, 
19351220) Seat: 
apne parties plaintiff see supra 

al 
Alaska.—Alaska Gold Recov- 
ery Co. v. Northern Min., etc., Co., 
7 Alaska 386. 

Ind. 
4 NE 10; L. T. Dickason Coal Co. v. 
Unverferth, 300 Ind. cA; 546, 66 NE 
ef 

Ky.—Louisville,_ ete., Vee OOM VE 
Brantley, 96 Ky. 297, 28 aa 477, 16 
KyL 691, 49 AmSR 291. 

Okl.—Boyce v. Augusta Camp No. 
7,429 M. W. A., 14 Okl. 642, 78 PB 322; 
Logan v. Okl ahoma Mill Co., it OKL. 
402, 404, 79 P 103 

Utah.—Hunt v. Monroe, 32 Utah 
428, 91 P 269, 11 LRANS 249. 

“An objection that the plaintiff has 
no legal capacity to sue goes to the 
authority of the plaintiff to maintain 
a suit at all, as, for instance, that he 
is an idiot, a lunatic or a minor, etc., 


69 Mont. 


‘and will not 


Sinker v. Floyd, 104 Ind. 291, 


include the objection 
that the action is not brought in the 
name of the real party in interest. 
The record nowhere discloses that 
the plaintiff was suffering from any 
legal disability; hence the position 
is not tenable.” Logan v. Oklahoma 
Mill Co., supra. 

69. Lentz v. Oregon Growers’ Co- 
Op. Assoc., 116 Or. 683, 242 P 826. 

70. White v. The Mary Ann, 6 
Cal. 462, 65 AmD 523;«<Thibodaux v. 
Dantin, 142 La. 384, 76 S 808; Thib- 
odaux v. Stark, 142 La. 375, 76 S 806; 
Lentz v. Oregon Growers’ Co—Op. As- 
soc., 116 Or. 683, 242 P 826. 

[a] For example, a recovery by the 
owner, in an action for a vessel lost 
while being towed to sea, will bar 
another action for the same cause; 
and therefore defendant urging that 
an insurance company should have 
brought the action cannot raise the 
objection that the action is not 
brought by the real party in interest. 
White v. The Mary Ann, 6 Cal. 462, 
65 AmD 523. 

71. Stewart v. Hall, 154 Iowa 415, 
1384 NW 1092; Wright v. Market 
Bank, (Tenn. Ch. A.) 60 SW 623. 

[a] .For example, defendants, in 
an action to rescind a conveyance 
for fraud, were not entitled to com- 
plain that plaintiff, an assignee, was 
not the real party in interest as 
averred by him, where the assignors 
appeared and admitted the allega- 
tions of the petition. Stewart v. 
Hall, 154 Iowa 415, 134 NW 1092. 

{[b] Passive consent of corpora- 
tion.— The fact that the beneficial in- 
terest in a mortgage and notes ex- 
ecuted to plaintiff, and on which he 
brought action, belonged to a cor- 
poration of which plaintiff owned 
most of the stock and which was not 
a party to the suit, did not affect his 
right to maintain the action, the cor- 
poration not objecting. Wright v. 
Mere Bank, (Tenn. Ch. A.) 60 SW 


(2neCal.——Price vss Dunlap, 5 Cal. 
483; Gushee v. Leavitt, 5 Cal. 160, 63 
AmD 116. 

Ill.—Hutchinson v. Crane, 100 Ill. 


269; Lohman v. Cass County Bank, 
a a Caldwell v. Lawrence, 84 


Iowa.—Farwell v. Tyler, 
oO 


jeu ein vy. Buckner, 30 La. Ann. 
Okl.—Waldock v. Winkler, 51 Okl. 


5 Iowa 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 353-356] 


terest to be brought in.78 

Objection not frivolous. Under code provisions 
directing that actions shall be prosecuted in the 
name of the real party in interest, an answer al- 
leging that plaintiff is not, but that a certain other 
party is, the real party in interest is not open to 
the objection that it is frivolous.** 

Collusive suit. An objection that a suit has been 
collusively brought by one claiming to act as rep- 
resentative of the general public, but really acting 
in behalf of a private party, should be made by a 
plea in abatement rather than by averments in 
the answer.’® 

When court will raise objection. Where plaintift’s 
interest in the suit is indispensable to a decision 
thereof, the court will, of its own motion, take notice 
of the want of such interest.7°® 

Party in interest made defendant. That a party 
really or nominally interested is made a party de- 
fendant, instead of suing as plaintiff, does not go 
either in bar or in abatement of the proceeding.** 

Contract for transfer of plaintiff’s interest. A 
mere contract for transfer of plaintiff’s interest, 
made before commencement of the action, is not 


ground for abatement.’§ 
485, 152 P 99; Moore v. Leigh-Head, \ est. 
48 Okl. 228, 232, 149 P 1129. 


Tex.—Allen v. Pannell, 51 Tex. 165. 77. 


PARTIES 


McGovern  v. 
Iowa 1196, 186 NW 60. 
See Abatement and Revival § 


[47 C.J.] 189 


[§ 354] b. Manner of Raising Objection—(1) 
Demurrer—(a) In: General. Where a complaint 
shows'on its face that the right to maintain the 
action is not in plaintiff but in another, the objection 
may be reached by demurrer.’® Where the facts 
showing that plaintiff is not the real party in interest 
do not appear on the face of the pleadings, the ob- 
jection cannot be raised by demurrer.*® Where it 
appears from the complaint that plaintiff is in fact 
the real party in interest, a demurrer will not lie.** 

[§ 355] (b) Form of Demurrer. In jurisdictions 
where the fact that plaintiff is not the real party 
in interest goes in bar of the action,*? lack of real 
interest may be raised by demurrer for failure to 
state a cause of action,®® or it will be searched out 
by plaintiff’s demurrer to defendant’s answer.** But 
in jurisdictions where the objection goes only in 
abatement,®® it cannot be raised by such a demur- 
rer.8® That one is not the real party in interest is 
not ground for demurrer for defect of parties plain- 
ube 

[§ 356] (2) Plea or Answer.** Ordinarily the 
objection that plaintiff is not the real party in in- 
terest must be specially pleaded®® by a plea or an- 


192) plaint for want of sufficient facts to 
constitute a cause of action. Cleve- 


land, etc, (R. Con we Peirce, 34 Ind. A. 


McGovern, 


“The provision common in all stat- 
utes that the action must be prose- 
cuted by the real party in interest 
has been the subject of much judicial 
consideration, and the courts univer- 
sally hold that the object of this pro- 
vision of the statute is to make it 
possible always for the defendant to 
be able to present his defense to the 
action, should he have a defense or 
set-off against the real party in in- 
terest; but in an action, as in the 
case at bar, the defendant has no 
concern in the question as to who 
the real party in interest is, except 
where he has pleaded a defense which 
turns upon points involving the per- 
sonal conduct of the real party, and 
a failure to state any defense against 
the alleged real parties prevents the 
defendants from complaining that the 
plaintiffs are not the real parties in 
interest.” Moore v. Leigh-Head, su- 


pra. 
73. Carpenter v. Miles, 17 B. Mon. 
(Ky.) 598; Vanbuskirk v. Levy, 3 


Mete. (Ky.) 133 


74, Tamisier v. Cassard, 17 AbbPr 
(N. Y¥.) 187. 
75. See Abatement and Revival § 


187 text and note 14 


76. McGovern vy. McGovern, 192 
Iowa 1196,186 NW 60. See also Phil- 
brook vy. San Francisco Super.  Ct.; 


Cols Shy soe 43" P 402° Cwhere a 
claim had been assigned to one who 
had been disbarred by the supreme 
court from practicing as an attorney 
and the court said: “It matters not 
to the defendant whether in truth the 
transfer be genuine or simulated, so 
long as in law it is sufficient to pro- 
tect him. But the concern of the tri- 
al court, under the circumstances, is 
quite different. It is bound to give 
due effect to the judgments of this 
tribunal [disbarring the assignee]. 
Its duty, therefore, is not alone to 
determine whether or not the trans- 
fer is such as will protect the defend- 
ant, but equally to determine wheth- 
er the transfer be genuine, or simu- 
lated to evade the judgment of the 
court. To a genuine transfer, as has 
been said, the judgment of this court 
has no anplication’’). 

[a] Illustration.—An interest by 
the parties in the property in contro- 
versy is indispensable to a decision 
of a suit to cancel deeds for want of 
rapacity and undue influence, and 
the courts will. ‘on their-own motion, 
take notice of the want of such inter- 


187 text and note 13. 


78. See Abatement and Revival § 
187 text and note 15. 

79. Ga.—Walker v. Macon, 19 Ga. 
A. 60, 90 SE 985. 

Lingeearv ape od v. ‘(Rinkle, 45 Ill. A. 

Ky.—Daley v. O’Brien, 96 SW 521, 
29 KyL 811. 

Mo.—Anable vy. McDonald land, 
etc., Co., 144 Mo. A. 303, 128 SW 38. 

N. Y¥.—Robbins v. Woolcott, 66 
Barb. 63. 

N. C.—Fishell v. Evans, 193 N. C. 
660, 1387 SE 865. 

[a] Demurrer sustained.—Where 
the petition showed that the right of 
action, if any, was in one other than 
plaintiff, a demurrer thereto was 
properly sustained. Walker v. Ma- 
con, 19 Ga. A. 60, 90 SE 985. 

80. Okmulgee Producing, etc., Co. 
Vv. Brown, 1109 -Okl. 215, 7235 B).546; 
Maxia v. Oklahoma Portland Cement 


Co., 74 Okl. 31, 176 P 907; Waldock 
v. Winkler, 51 Okl. 485, 152 P 9y. 
[a] Ownership of notes.—The 


question of the ownership of notes 
sued on cannot be raised by demur- 
rer. Waldock v. Winkler, 51 Okl. 
ASD jal 2) ei iO9s 


81. Simon v. Trummer, 57 Or. 153, 
1LOMEPFL7S6r 
ei See Abatement and Revival § 

83. MacLeod v. Stelle, 43 Ida. 64, 
249 P 254; Farris v. Jones, 112 Ind. 
498, 14 NE 484; Frazer v. State, 106 
Ind. 471, 7 NE 203; Walker v. Heller, 
104 Ind. 327, 3::NE )i14s Sinker. ‘v. 
Floyd, 104 Ind. 291, 292, 4 NE 10; 


Wilson v. Galey, 103 Ind. 257, 2 NE 
(36% Pence. Vor Aughe; 101) Ind: 31%; 
State v. Karr, 37 Ind. A. 120, 76 NE 
780; Galpin v. Lamb, 29 Oh. St. 529. 

“Where the face of the complaint 
shows a cause of action in a third 
person, and not in the plaintiff, it is 
bad, because it does not state facts 
sufficient to constitute a cause of ac- 
tion.” Sinker y. Floyd, supra. 


[a] Reason for rule.—It is not 


sufficient that the complaint states: 


a cause of action in some one; it 
must be in plaintiff. MacLeod v. 
Stelle, 43 Ida. 64, 249 P 254. 

[b] Action for death by wrongful 
act.—Where plaintiff sues, as ad- 
ministratrix of the estate of one per- 
son, for the death of a person of a 
different name, the question of her 
right to maintain the action is prop- 
erly raised by a demurrer to the com- 


188, 72 NE 604. 


wet Lytle v. Lytle, 2 Mete. (Ky.) 
ee See Abatement and Revival § 

86. Phillips v. Goldtree, 74 Cal. 
5S hs" Pe sis Wo) ae ab ee SlmlOn aye 
Mechanics ins: Co:;, sil WGar Ay vist. 
are 342; Peo. v. Chicago, 244 Ill. 

[a] For example, where the pur- 


chaser of an automobile under a con- 
ditional sale contract sued on an in- 
surance policy after the seller had 
transferred his contract to a bank as 
collateral, a rider having been at- 
tached thereto making the insurance 
payable to the bank as its interest 
might appear, the petition was not 
subject to general demurrer on the 
ground that the suit was not brought 
in the name of the party holding the 
legal title fo the policy. Simon v. 
Mechanics’ Ins. Co., 31 Ga. A. 137, 121 
SE 342. 

87. Alaska Gold Recovery Co. v. 
Northern Min., ete., Co., 7 Alaska 
386; MacLeod v. Stelle, 43 Ida. 64, 
249 P 254, 

88. Jurisdictions in which lack of 
real interest may be pleaded in bar 
and jurisdictions in which pleadable 


|in abatement see Abatement and Re- 


vival § 187. 

89. Colo.—Hukill v. McGinnis, 70 
Colo. 455, 202 P 110; Bromley v. Fer- 
guson, 70 Colo. 398, 202 P 706; Wake- 
man v. Norton, 24 Colo. 192; 49 P 283. 

Ind.—Bowser v. Mattler, 137 Ind. 
649, 35 NE 701, 36 NE 714; Mathis v. 
Thomas, 101 Ind. alleys Curtis v. Good- 
ing, 99 Ind. 45; Staats v. Burke, 16 
Ind. 448; Standard Forgings Co. Vv. 
Holmstrom, 58 Ind. A. 306, 104 NE 

Kan.—Dodson vy. Moran, 101 Ka 
592, 168 P 841. a 

Mont.—La Bonte v. Richland Coun- 
Ly Mut eH etc udns: Co. 75 mi\tontud 
241 P 631, 635 [cit Cyc]; Church v. 


‘| Zywert, 58 Mont. 102, 190 P 291, 293 


[quot eye. 

N. Y.—Stamp v. Franklin, 144 N. 
Y. 607, 39 NE 634; Bleakley Transp. 
Co., Inc. y. Tomkins Cove Stone Co., 


224 App. Div. 706, 229 NYS 504; 
Wittner v. Burr Ave. Dev. Corp., 222 
App. Div. 285, 226 NYS 124. , 
Okl.—White v. Wasson, 118 Okl. 
29, 246 P 445; Shefts v. King, 100 
Okl. 153, 228 P 961. 
Or.—Simon_ v. Trummer, 57 Or. 


153, 110 P 786. 
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swer setting forth the facts,°° as distinguished from 
mere legal conclusions,®+ showing that some one other 
than plaintiff is the real party,®? and who such real 
party is,°? and cannot be raised under a general 
denial,®* although there is authority holding that 
the objection may be raised under the general is- 


sue.®® 
- When rule inapplicable. 


Ss. D.—J. F. Anderson Lumber Co. 
v: National Surety Co., 49 S. D. 235, 
207 NW 53. 

[a] Answer held sufficient.—Witt- 
ner v. Burr Ave. Dev. Corp., 222 App. 
Diy. 285, 226 NYS 124. 

90. U. S.—Washington - Alaska 
Bank v. Stewart, 184 Fed. 673, 108 
CCA 278. 

Alaska.—Dryden v. Sewell, 2 Alas- 
ka 182. 

Ind.—Curtis v. Gooding, 99 Ind. 45; 


Hereth v. Smith, 33 Ind. 514; Ray- 
mond yv. Pritchard, 24 Ind. 318; Gar- 
rison v. Clark, 11 Ind. 309; Swift v. 


Ellsworth, 10 Ind. 205, 71 AmD 316. 
Iowa.—Cottle v. Cole, 20 Iowa 481. 

bs Creag sa v. Hay, 13 B. Mon. 
Minn.—Winona, etc., R. Co. v. St. 

Paul, etce., R. Co., 23 Minn. 359. 

N. Y.—Wenk v. New York, 82 App. 
Div. 584, 81 NYS 583, 75 NYS 1135 
[rev on other grounds 171 N. Y. 607, 
64 NE 509]; Russell v. Clapp, 7 Barb. 
482, 4 HowPr 347, 3 CodeRep 64; 
Savage v. Corn Exch. F., etc., Ins. 
Conlin. wy.o super... [ati "36 -5N.. ays 
655, 3 Transcr. A. 112]; Jackson v. 
Whedon, 1 E. D. Smith 141, 3 Code 
Rep 186; Hammond v. Earle, 58 
HowPr 426; Bentley v. Jones, 4 
HowPr 202 [app dism 4 HowPr 335]. 

Or.—Lentz v. Oregon Growers’ Co- 


Op Assoc., 116 Or. 683, 242 P 826; 
Triphonoff v. Sweeney, 65 Or. 299, 130 
12S 


Wis.—National Distilling Co. v. 
Cream City Importing .Co., 86 Wis. 
352, 56 NW 864, 39 AmSR 902. 

“Tt is not sufficient foundation to 
allege in the answer that the plain- 
tiff is not the real party in interest, 
but the facts showing this to be the 
case must be set forth.” Dryden v. 
Sewell, 2 Alaska 182, 189. 

91. Hereth v. Smith, 33 Ind. 514; 
Raymond vy. Pritchard, 24 Ind. 318; 
Winona, etc., R. Co. v. St. Paul, etc., 
R. Co., 23 Minn. 359; National Dis- 
tilling Co. v. Cream City Importing 
Co., 86 Wis. 352, 56 NW 864, 39 AmSR 
902. 

[a] TIllustrations.—(1) In an ac- 
tion for goods sold, an allegation 
that a trust or combination to which 
plaintiff corporation belongs is the 
real party in interest, and that the 
action should be dismissed unless 
brought in its name, or the name of 
all its members, is fatally defective 
as a plea in abatement, since it 
neither shows that the combination 
is a partnership or a corporation, and 
so capable of suing or being sued, 
nor avers that it or any of its mem- 
bers other than plaintiff has any in- 
terest in the goods sold, or the money 
to be paid for them, the answer set- 
ting forth no facts but only conclu- 
sions of law. National Distilling Co. 
v. Cream City Importing Co., 86 Wis. 
352, 56 NW 864, 39 AmSR 902. (2) 
Where the fourth paragraph of the 
answer averred merely “that the de- 
fendant Isaac Pritchard is the real 
party in interest, and not said plain- 
tiff,’ a demurrer to such answer was 
properly sustained because “it should 


The rule requiring the 
objection to be specially pleaded®® has been held 
inapplicable where plaintiff lacks even an apparent 
interest in the suit,?7 or where the case is one in 
which the facts showing interest must be established 
as an essential element of the cause of action;*® 
or where the circumstances of the case are such that 
the objection raised goes to the existence of the 
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cause of action.®® 

That plaintiff has transferred his interest in an 
action may, it has been held, be shown under a 
general denial,! although other authority holds that 
such transfer must be specially pleaded.” 

A plea of misjoinder is insufficient to raise the 


objection that plaintiff is not the real party in inter- 


est.3 


have alleged facts which would show, 
as a matter of law, that Isaac Pritch- 
ard was the party who, alone, should 
have brought the suit” instead of set- 
ting forth a mere legal conclusion. 
Raymond v. Pritchard, 24 Ind. 318, 
320. (3) In an action by a corpora- 
tion as to property the legal title to 
which is vested in plaintiff, it is im- 
proper to allege merely the legal con- 
clusion that another party has be- 
come the owner “of the sole benefi- 
cial interest’? in the rights, property, 
and immunities ofthe corporation, 
but the faets Should be set forth. 
Winona, etc., R. Co. v. St. Paul, etc., 
R. Co., 23 Minn. 359. (4) In an action 
on a promissory note by an indorsee 
against the maker, an answer admit- 
ting the execution of the note and 
alleging that plaintiff is not the real 
party in interest, that he has no in- 
terest whatever in the note, and that 
it belongs to a third person, but not 
stating facts authorizing such con- 
clusions, is bad on demurrer. Hereth 
v. Smith, 33 Ind. 514. 

92. Garrison v. Clark, 11 Ind. 369; 
Lowenheim v. Lockhard, 2 Baxt. 
(Tenn.) 214; Jones v. Matthews, 75 
Tex. 1, 12 SW 823. 

[a] Plea held insufficient.—(1) A 
plea in abatement in an action for 
damages for injury to property and 
personal wrongs, that plaintiff had 
no interest in the suit because it had 
been agreed between him and his at- 
torneys that they should bring the 
suit and prosecute it in plaintiff’s 
name, and pay all costs, and have the 
whole amount recovered, is not suf- 
ficient, as the claim for damages to 
the person cannot be assigned. Jones 
v. Matthews, 75 Tex. 1, 12 SW 823. 
(2) A plea in abatement that before 
suit defendant had made an assign- 
ment for the benefit of his creditors, 
and that the deed was registered and 
the assignee in possession, is fatally 
defective for failing to allege that 
the assignment was bona fide. Low- 
enheim v. Lockhard, 2 Baxt. (Tenn.) 


214. 
93. Smith v. State Bank, 18 Ind. 
327; Jordan Valley Bank vy. Duncan, 


105 Or. 105, 209 P 149; Aulanier v. 
Governor, 1 Tex. 653. 

{a] For instance, if defendant 
desires to litigate the question of 
whether or not plaintiff is the real 
party in interest, he must, by appro- 
priate averment, declare who is the 
real party in interest. Jordan Valley 
Banks ¥v ‘Duncan, 105 Or. 105,269 P 

[b] For example, where the ex- 
ception is only to the person of plain- 
tiff, the plea must show who is really 
entitled to be plaintiff. Aulanier v. 
Governor, 1 Tex. 653. 

94. Independent Silo Co. v. Han- 
son, 156 Minn. 335, 194 NW 879; Gib- 
son v. Shull, 251 Mo. 480, 158 SW 322; 
Owen v. Sell, 13 Misc. 272, 34 
176; White v. Wasson, 118 Okl. 29, 
246 P 445. But see Southwestern 
Coal Co. v. Gunn, 88 Okl. 3, 4, 211 P 
398 (where the court said: “The 
question of interest may be shown 


[§ 357] (3) Motion To Substitute Parties.* 
objection that plaintiff is not the real party in inter- 
est cannot be presented by a motion to substitute 
another as plaintiff.® 

[§ 358] c. Time of Objection and Waiver. 
narily defendant waives the objection that plaintiff 
is not the real party in interest where he fails to 


The 


Ordi- 


under a general dertial, ‘which is a 
plea of the general issue at common 
law, and no instructiOns being given 
by the court or requested by plain- 
tiff in error, the jury found general- 
ly that defendant in error was the~™ 
real party in interest, and there being 
competent evidence in. the record to 
support this finding it will not be 
disturbed on appeal’). 

95. Marsh-v. Barnard, 236 Mich. 
471,. 210. NW. 478; Cox. v.. Detroit 
yiuted R. Co. 234 Mich. 597, 208 NW 

5s 

[a] For example, a defense to a 
suit for printing that plaintiff’s de- 
ceased husband was the owner of the 
printing business and that plaintiff 
was not the real party in interest 
may be raised under the general is- 
sue. Marsh v. Barnard, 236 Mich. 
471, 210 NW 478. 

96. See supra text and note 89. 

97. Hilliard v. Wisconsin L. Ins. 
Co., 137 Wis. 208, 117 NW 999. 

[a] For example, the rule that an 
objection that a suit was not brought 
by the real party in interest must 
be raised by demurrér or special 
pleading of the facts does not apply 
when plaintiff has no interest, legal 
or equitable, in the claim, or right 
to represent it. Hilliard vy. Wiscon- 
a L. Ins. Co., 187 Wis. 208, 117 NW 


98. Owen v. Sell, 13 Mise. 272, 34 
NYS 176. 
99. Lounsbury v. Duckrow, 22 


Misc. 434, 50 NYS 927. 

1. Cranmer v. Howard, 45 S. D. 
218, 223, 188 NW 124. 

“When a plaintiff. transfers his in- 
terest in the subject-matter pending 
suit and before trial, the original 
defendant, under a general denial, 
and without supplementary answer 
may, on the trial, show transfer of 
interest by plaintiff, or title in a 
third party, as a direct defense to 
plaintiff's, right to recover.’ © Cran- 
mer v. Howard, supra. 

2 Willey v. Cameron, 217 App. 
Div. 651, 217 NYS 248; Gulf, etce., 
R. Co. v. Hodge, 10 Tex. Civ. A. 543, 
30 SW 829. 

[a] For example, proof, although 
admitted without objection, that be- 
fore the trial plaintiff assigned his 
cause of action to a third person is 
no defense where the answer has not 
put in issue the ownership of the 
claim. Gulf, etc., R. Co. v. Hodge, 10 
Tex. Civ. A. 548, 30 SW 829. 

3. Clark v. Aldrich, 4 App. iv. 
523, 40 NYS 440. j oan 

[a] For example, an answer 
which merely alleges a misjoinder 
of parties plaintiff 4is not sufficient 
to raise the objection that one of the 
plaintiffs, as administratrix, had no 
interest in the controversy, but it 
should point out specifically the de- 
fect relied_on. Clark v. Aldrich, 4 
App. Div. 523, 40 NYS 440. 

4. Substitution of parties general- 
ly see supra §§ 293-306. 

5. Horton v. Shepherd, 1 NYCiy 
Proc 26. 


~ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number: 
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raise it,® or fails to raise it at the proper time,’ as 
by demurrer or answer,® and instead of objecting 
on this ground answers to the merits,® although there 
The objection may 
be waived by conduct indicating express consent that 


is authority to the contrary.!° 


the suit proceed.1! 


An objection going to the existence of the cause of 
action is not waived by failure to demur or answer | 
on the ground that plaintiff is not the real party 

| 


in interest.?2 
Amendment of answer. 


real parties in interest.*® 
[§ 359] d. Evidence. 


6. Alaska.—Dryden v. Sewell, 2 
Alaska 182. 

Ind.—Millett v. Atna Trust, etc., 
Co., 70 Ind. A. 451, 122 NE 344. 

Ky.—Madisonville, ete., R. Co. v. 
Wiar, 144 Ky. 206, 138 SW 255. 

Mont.—La Bonte v. Richland Coun- 
ty Mut. F., etc., Ins. Co., 75 Mont. 1, 
241 P 6381. 

N. Y.—Straight v. Shaw, 56 Misc. 
426, 107 NYS 1036; Owen vy. Sell, 13 
Misc. 272, 34 NYS 176. 

Or.—Triphonoff v. Sweeney, 65 Or. 
299. ts0 PIT 9: 

7. Alaska.—Dryden v. Sewell, 2 
Alaska 182. 

Ark.—Flanagan Vv. Mississippi 
County Drain. Dist. No. 17, 176 Ark. 
31, 2 SW(2d) 70. 

Iowa.—Sifers v. Walch, 196 Iowa 
666, 195 NW 185. 

Nebr.—Kyner v. Laubner, 3 Nebr. 
(Unoff.) 370, 91 NW 491. 

N. Y.—Jackson v. Whedon, 1 E. D. 
Smith 141, 3 CodeRep 186. 

N. C.—Davidson v. Elms, 67 N. C. 
228. : 

Wyo.—James v. Lederer-Strauss, 32 
Wi. 377, 233 P) 137. 

But see Uffemann v. St. Louis, etc., 
R. Co., 194 Ill. A. 42, 46 (where the 
court said: ‘‘The question of a proper 
party to a lawsuit is a question con- 
tinuing throughout the trial, and may 
be raised at any time. One of the 
methods of raising this question is 
by the motion for an instruction such 
as was made in this case followed by 
motion for new trial and the excep- 
tion to the judgment’’). 

[a] MTllustration.—In an action for 
damages from an automobile collision 
on a highway, refusal of the court to 
permit an amendment to the answer 
in a later stage of the trial, pleading 
that plaintiff was not real party in 
interest, which was predicated on 
the fact that plaintiff carried insur- 
ance, and that the insurance company 
was the real party in interest, was 
not error. Sifers v. Walch, 196 Iowa 
666, 195 NW 185. 

[b] Reason for rule.—Every ac- 
tion shall be prosecuted in the name 
of the real party in interest, except 
as otherwise provided by code, and 
where the objection is not taken in 
limine by plea, answer, or demurrer, 
the court, considering the mischief al- 
ready incurred, and the objection be- 
ing merely technical and formal, will 
not, except in special cases, allow it 
to prevail at the hearing, but will 
deem it to be waived. Dryden v. 
Sewell, 2 Alaska 182. 

[c] Rule applied to cross com- 
plaint.—Flanagan Vv. Mississippi 
County Drain. Dist. No. 17, 176 Ark. 
34,.2 SOW (2d), 70. 

g. Ala.—Southern R. Co. v. Stone- 
wall Ins. Co., 177 Ala. 327, 58 S 313, 
AnnCasi915A 987. 

Alaska.—Dryden v. Sewell, 2 Alas- 
ka 182. 

Cal.—Phillips v. Goldtree, 74 Cal. 
151, 13 P 313, 15 P 451; Webb v. Cas- 
assa, 83 Cal. A. 307, 25% P 541; Fer- 


It is within the discretion 
of the trial court to refuse to permit defendant to 
amend his answer after trial has commenced by 
pleading in abatement that plaintiffs were not the 


The usual rules respecting 
weight and sufficiency of evidence? are applicable to 
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the issue of whether plaintiff is the real party in 


[§ 360] e. Questions of Law and Fact. Whether 
plaintiff is the real party in interest is ordinarily 
a question of law for the court.?® 


[§ 361] f. Curing Failure To Name Real Party in 


SL sa! v. Aburrea, 42 Cal. A. 131, 183 
Ind.-—Shirk v. Andrews, 92 Ind. 509. 
Kan.—Lawrence Nat. Bank vy. How- 

ard, 125 Kan. 85, 262 P 561. 
Minn.—Independent Silo Co. v. 

Hanson, 156 Minn. 335, 194 NW 879. 
Mo.—Mechanics’ Bank v. Gilpin, 105 

Mo. 17, 16 SW 524; Giraldin v. How- 

ard, 103 Mo. 40, 15 SW 383. 
Mont.—La Bonte v. Richland Coun- 

ty Mutual F., etc., Ins. Co., 75 Mont. 

ee a 63 te 

N. M.—Palatine Ins. Co., Ltd. v. 
Santa Fé Mercantile Co., 13 N. M. 241, 
82 P 363. 

N. Y.—Spooner vy. Delaware, etc., 
R. Co., 115 N. Y. 22, 21 NE 696; Sav- 
age vy. Corn, Exch. ¥., etc., Co, 17 N. 
YA Super..2) lati~ 36" New «¥.. 665, 293 
Transer; iA. 121)2)). 

ries C.—Lunn v. Shermer, 93 N. C. 
164. 

S. C.—Battle v. Columbia, etc., R. 
Co., 70 S. C. 329, 49 SE 849. 

Tex.—Fant v. Farrier, (Civ. A.) 253 
SW 955. 

Utah.—Cole v. Utah Sugar Co., 35 
Utah 148, 99 P 681. 

rein FONE ae eae v. Deverill, 20 Wis. 

142. 

{a] Proper party plaintiff.—The 

objection that an action is not 

brought by the proper: party plaintiff 
is waived by failure to raise the point 
by demurrer or answer. Fernandez 

v. Aburrea, 42 Cal. A. 131, 183 P 366. 
9. Dryden v. Sewell, 2 Alaska 182; 

Van Stewart v. Miles, 105 Mo. A. 242, 

719 SW 988; New England L. & T. Co. 

v. Brown, 59 Mo. A. 461; Straight v. 

Shaw, 56 Misc. 426, 107 NYS 1036. 
10. Cox v. Detroit United R. Co., 

234 Mich. 597, 208 NW 745. 

[a] For example, under statutory 
provisions requiring every action to 
be prosecuted in the name of the 
real party in interest, it has been 
held that failure specially to plead 
that plaintiff is not the real party in 
interest does not constitute a waiver 
of the objection. Cox v. Detroit Unit- 
ed R. Co., 284 Mich. 597, 208 NW 745. 
- 11. Sandeen v. Tschider, 205 Fed. 
252, 123 CCA 456; Cronk v. Crandall, 
137 App. Div. 440, 121 NYS 805 [app 


dism 199 N. Y. 522 mem, 92 NE 1082 
mem]. 
fa] TIllustration.—In a suit by an 


assignee of beneficiaries of a de-] 


ceased partner against his executors 
and the survivors for an accounting, 
a statement of counsel for defendants 
made at almost the beginning of the 
hearing that, as there were other ac- 
tions pending involving the same is- 
sues, they might as well be thrashed 
out in such case to save expense to 
all parties, was express waiver of an 
objection that plaintiff could not sue. 
Cronk v. Crandall, 187 App. Div. 440, 
121 NYS 805 [app dism 199 N. Y. 522 
mem, 92 NE 1082 mem]. 

[b] A stipulation that an infant 
is the party plaintiff waives an ob- 
jection that an action was improperly 
brought in the name of the guardian 


Interest as Plaintiff. There is authority holding 
that failure to name the real party in interest as 
plaintiff may be cured by the introduction of evi- 
dence, without objection, showing who the real party 
is,17 and that such introduction of evidence is equiv- 
alent to an amendment of the complaint substituting 
the real party as plaintiff.'® 

[§ 362] 3. Lack of Authority To Bring Suit.1° 
An agent’s or attorney’s want of authority to bring 
suit is ordinarily not pleadable in abatement,?° but. 
should be taken by a motion to dismiss.?? 


But. 


as such instead of in the name of the 
infant by his guardian. Sandeen v. 
Tschider, 205 Fed. 252, 123 CCA 456. 

12. Klein-Messner’ Co. v. Fair 
Waist, etc., Co., 221 App. Div. 725, 
224 NYS 511; Lounsbury v. Duckrow, 
22 Mise. 434, 50 NYS 927; DeWitt v. 
Chandler, 11 AbbPr (N. Y.) 459; Gal- 
pin v. Lamb, 29 Oh. St. 529, 536; 
toe ae v. Rankin, 26 Oh. St. 522, 

“A good petition must contain a 
cause of action in favor of the plain- 
tiff, and when it does not show such 
cause of action, the objection is not 
waived by the failure of the defend- 
ant to demur, although the facts stat- 
ed may constitute a cause of action 
in favor of a person not a party to- 
the suit.” Weidner v. Rankin, supra. 

_[a] Rule applied.—(1) To an ac- 
tion brought by an insurance agent 
in his own name for a premium due 
his company. Lounsbury v. Duck- 
row, 22 Misc. 434, 50 NYS 927. (2) 
To an action on behalf of a voluntary 
association to recover a legacy pay- 
able to its treasurer and brought in 
the name of the president instead of 
the treasurer. DeWitt v. Chandler, 
11/AbbPr |.CN. JY) 459: 

[b] Assigned claim.—Defendant’s 
failure to move within twenty days to- 
correct a defect of parties, as re- 
quired by Civ. Pract. Rules, rule 102, 
did not waive objection that plaintiff 
who had assigned claim was not real 
party in interest. Klein-Messner Co. 
v. Fair Waist, ete., Co., 221 App. Div. 
725, 224 NYS 511. 

14 Or. 


13. Hexter v. 
184, 12 P 668. 
14. See Evidence §§ 1730-1806. 
Lentz v. Oregon Growers’ Co- 
Ors Assoc., 116 Or. 688, 692, 242 P° 


Schneider, 


15. 


“To establish that a party is the 
real party in interest requires no 
higher proof than any other fact.” 
Lentz v. Oregon Growers’ Co-Op. As- 


soc., supra. 
reaes Williams v. Whitlock, 14 Mo. 
[a] Rule stated.—It is for the 


court before whom an action is 
brought to decide, on the facts ap- 
pearing in the case, whether it is: 
brought by the real party in interest. 
Williams v. Whitlock, 14 Mo. 552. 

17. Carden v. Hall, 34 Ga. A. 806, 
131 SE 296. 

[a] For example, recovery on a 
mortgage note may be had where evi- 
dence sustaining the assignee’s right 
to recover is admitted without ob- 
jection, although the action is in the 
payee’s name for the use of the real 
party. Carden v. Hall, 34 Ga. A. 806, 
131 SE 296. 

18. Carden v. Hall, supra. 

19. Lack of authority to bring suit- 
as reviewable on appeal see Appeal 
and Brror § 663. 
asa See Abatement and Revival § 
so See Dismissal and Nonsuit §: 
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plaintiff may, in open court, ratify the prosecution 
of the suit in its name.?? 

[§ 363] 4. Nominal and Use-Plaintiffs. Where 
the lack of authority of one to sue for the use and 
benefit of another for whom he alleges the suit to 
have been brought does not affirmatively appear up- 
on the face of plaintiff’s initial pleading, an objec- 
tion for lack of authority can be raised. only by a 
plea in abatement?* or by affidavit as to the fact, 
and a rule to show cause why the suit should not 
be dismissed.?* Where the lack of authority appears 
from the face of the complaint, the objection should 
be raised by a demurrer for want of facts,?° and a 
demurrer for lack of legal capacity to sue does not 
raise the issue.2° It has been held that a general 
demurrer admits that plaintiff is the proper party to 
prosecute the action.?" The defect may be cured by 
verdict.?§ ; 

[§ 364] 5. Nonexistence of Plaintiff. The non- 
existence of plaintiff goes in abatement of the ac- 
tion in some jurisdictions and in bar of the action 
in other jurisdictions,?® and should be distinguished 
from misnomer.*° There is authority holding that 
failure to show in plaintiif’s initial pleading what 
kind of a legal entity plaintiff is is an amendable 
defect which is cured by verdict.*? 

[§ 365] 6. Disability of Defendant®?—a. Nature 
and Character of Objection. Ordinarily the tempo- 
rary disability or incapacity of defendant to be 
sued, or his personal privilege against suit, is mats 
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ter in abatement; but where the objection goes to 
the right of action, it is matter in bar.** These prin- 
ciples have been applied to cases involving represen 
tative capacity,** infaney,*° and insanity.*® 

Alienage of defendant is not ground for abate- 
ment.°7 

Imprisonment of defendant is not ground for 
abatement.*® 

[§ 366] b. Manner, Time, and Waiver of Objec- 
tion. Where a defendant lacks capacity to be sued, 
this must be urged by demurrer on that ground, if 
the facts appear on the face of plaintiff’s initial 
pleading,*®® or by answer by way of plea in abatement 
if they do not;#® and if defendant answers to the 
merits instead, the objection is waived.*+ 

Capacity in which sued. Defendant’s failure to 
object to the capacity in which he is sued constitutes 
a waiver of the objection.*? 

Time of objection. An objection based merely up- 
on incapacity to be sued is waived if not made at 
the proper time.*? 

Sufficiency. The character or capacity in which 
defendant is sued is not put in issue by a general 
denial.t# <A suit brought against a representative 
in his individual capacity is not subject to an objec- 
tion based upon a defect of necessary parties de- 
fendant, but should be objected to on the ground 
that defendant was not hable in the capacity in 
which he was sued,*° as the dual capacity of defend- 
ant does not make two men out of him.?® 


22. Harrigan v. Peoria County, 128 
Til, A. 651 [aff 226 Ill. 270, 80 NE 
765]. 

23. Smith v. Mosley, 74 Tex. 631, 


12 SW 748; Smith v. Wingate, 61 Tex. 
54; Perkins v. Terrell, (Tex. Civ. A.) 
214 SW 551. 

[a] For example, plaintiff's au- 
thority to sue for the use and benefit 
of another cannot be raised by gener- 
al demurrer, but can be raised only 
by a plea in abatement. Perkins v. 
Terrell, (Tex. Civ. A.) 214 SW 551. 

24. Wright v. McLemore, 10 Yerg. 
(Tenn.) 235; Cage v. Foster, 5 Yerg. 
(Tenn.) 261, 26 AmD 265. 

25. Independence Town Co. v. De 
Long, 11 Kan. 152; Winfield Town Co. 
Vv. Maris, 11° Kan: 128. 

26. Independence Town Co. v. De 
Long; 11 Kan. 152; Winfield Town Co. 
v. Maris, 11 Kan. 128. 


272 A ye v. Helmes, 136 Cal. 
613, 69 P 42 

28. Vale Bova Mfg. Co. v. Brad- 
ley, 8 Ga. A. 483, 70 SHE 36. 

29. See Abatement and Revival § 
184. 


Action in name of person deceased 
see Abatement and Revival § 188. 

30. Bremen Fdy., etc., Works v. 
Boswell, 22 Ga. A. 434, 96 SH 182; 
Porter v. Cresson, 10 Serg, & R. (Pa.) 
257, 258; Mason v. Farmers’ Bank, 12 
Leigh (39 Va.) 84, 91; Stafford v. 
Bolton, 1 B. & P. 40, 44, 126 Reprint 
767. 

“In an action by a corporation or 
a natural body, misnomer of one or 
the other goes only to the writ; but 
to say that there is no such person in 
rerum natura, or no such body politic, 
this is in bar, for if he be misnamed, 
he may have a new writ by the right 
name; but if there be no such body 
politic or such person, then he can- 
not have an action.” Stafford v. Bol- 
ton, supra [quot Mason y. Farmers’ 
Bank, supra]. 

“From the time of the year-books 
to this time, misnomer might be 
pleaded in abatement, when the plain- 
tiff misnames himself, 22 Edw. III, 
ec. 34, and we ought not to be more 
strict than in the days of the year- 


books; and.in Brooke Misnomer 73, 


. 


it is said, that in an action by a cor- 
poration, or a natural body, misnom- 
er of the one or the other goes only to 
the writ. But if there was no such 
company as Cresson, Wistar & Co., 
then there could be no person in re- 
rum natura to maintain the action; 
that would be in bar, for there could 
be no one to maintain the action by 
any name.” Porter v. Cresson, supra. 
31. Haynes v. Armour Fertilizer 
Works, 146 Ga. 832, 92 SE 648. 
Curing by amendment a complaint 
brought in the name of a nonexist- 
ent plaintiff see Abatement and Re- 
vival § 184 text and note 60 
32. In particular actions or pro- 
ceedings see cross references ante p 
x Review on appeal of objections as 
oO: 
Capacity to be sued see Appeal and 
Isrror § 678. 
Capacity in which sued see Appeal 
and Error § 681. 
teas See Abatement and Revival § 
Actions against persons deceased 
see Abatement and Revival § 190. 
Party in interest as plaintiff made 
Gerendans see supra § 353 text and 
note 


oe See Abatement and Revival § 
rs See Abatement and Revival § 


Infants as parties generally see In- 
fants §§ 256-314. 
sith See Abatement and Revival § 

Insane persons as parties generally 
see Insane Persons §§ 611-618. 

37. See Abatement and Revival § 
189 text and note 27. 

Capacity of aliens to sue or be sued 
generally see Aliens §§ 37-45. 

38. See Abatement and Revival § 
189 text and note 24. 

39. United Mine Workers vy. Crom- 
er, 159 Ky. 605, 167 SW 891. 

40. United Mine Workers v. Crom- 
er, supra. 

41. United Mine Workers vy. Crom- 
er, supra; Rodriguez v. Bosch, 32 
Porto Rico 554. 


[a] For example, an objection 
that the action could not be main-~ 
tained against defendant because it 
was a mere voluntary association, 
which could not in Kentucky be sued 
as such, was waived when not taken 
by special demurrér or answer by 
way of plea in abatement, and where 
defendant answered to the merits 
without saving the objection. United 
Mine Workers v. Cromer, 159 Ky. 
605, 167 SW 891. 

42.. Cook v. Korshak, 301 Ill. 603, 
134 NE 49 [rev 221 Ill. A. 650]. 

defend- 
“doing business 


[a] Ilustration.—W here 
ant was sued as K, 
as Illinois Pawners’ Society,’ and 
signed his pleadings and affidavit of 
defense in that manner, evidence 
that the society was a partnership, 
and that suit should have been 
brought against the partnership, was 
inadmissible, and such defense in 
abatement was waived by defendant’s 
defending in the same capacity in 
which he was sued instead of duly 
objecting. Cook v. Korshak, 301 Ill. 
603, 184 NE 49 [rev 221 Ill. A. 650]. 

43, Metropolitan’ Sti JR.) iCowiew 
Adams Express Co., 145 Mo. A. 3871, 
130 SW 101. 

Time at which objection based up- 
on nonexistence of defendant may be 
raised see infra § 368. 

44. Spelman v. Delano, 177 Mo. A. 
28, 1638 SW 300. 

45. Pryor v. Krause, (Tex. Civ. A.) 
168 SW 498. 

[a]. For example, a plea in limine 
by a defendant, sued in his individual 
capacity, which sets up a pending 
action by him in his individual ca- 
pacity and as executor and trustee, 
and prays for a dismissal for want of 
proper parties on thé ground that he 
should have been sued in his repre- 
sentative capacity, does not show de- 
fect of parties, but authorizes an 
amended petition stating a cause 
of action against him in his represen- 
tative capacity to support a judg- 
ment against him in that capacity. 
Pryor v. Krause, (Tex. Civ. A.) 168 
SW 498. 


46. Pryor v. Krause, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 366-369] 


Demurrer ore tenus. An objection going to the 
existence of defendant may be taken by demurrer 
ore tenus.** 

Evidence. When the éapacity in which a party is 
sued is not denied by special plea, proof to sustain 
the allegation of capacity is not required.*® 

[§ 367] 7. Defendant Not Real Party in Interest. 
Where an objection that defendant is not the real 
party in interest does not appear from the face of 
plaintiff’s initial pleading, the objection cannot be 
taken by demurrer,*® but should be raised by plea 
or answer in abatement.°° 

[§ 368] 8. Nonexistence of Defendant. Where 
suit is brought against a nonexistent defendant, the 
whole proceeding is void ab initio and its invalidity 
may be called to the attention of the court at any 
stage of the proceeding.®? In this respect the ob- 
jection differs from a mere misnomer of a legally 
existing defendant,®? which latter objection may be 
waived.®? An objection that an action will not he 
against a joint-stock association which has gone 
out of existence presents an issue which may be 
raised by answer.°** 

[§ 369] 9. Nonjoinder of Parties Plaintiff°>—a. 
Nature and Character of Objection. At common 
law, a distinction was drawn between actions ex 


PARTIES 


[47 C.J.] 193. 


the effect of the nonjoinder of a party plaintiff, it 
being held by the weight of authority that in ac- 
tions ex contractu an objection because of nonjoinder 
of a party plaintiff went in bar of the action,°® al- 
though there was also authority that it was matter 
in abatement,°? while in actions ex delicto, the ob- 
jection was matter in abatement.®® However, the 
effect of a nonjoinder of parties plaintiff and the 
mode in which the objection shall be raised is, in 
many jurisdictions, now regulated by statute, and 
the common-law rules are no longer applicable.®® 
Nonjoinder of plaintiffs does not deprive a court of 
jurisdiction to hear and determine the case.°° 

When objection will lie. An objection for non- 
joinder of parties plaintiff can be raised by defend- 
ant only when it appears that some party other than 
plaintiff has such a legal interest in the action that 
a recovery by plaintiff would not preclude such 
other party from subjecting defendant to another 
suit for the same subject matter,®+ and a trial may 
be continued to judgment over defendant’s trial 
objection for nonjoinder of parties plaintiff where 
the circumstances are such that the unjoined party 
is bound by the judgment.®? A defendant cannot 
complain of a nonjoinder of parties whom it is his 
right and duty to cause to be brought in if neces- 


contractu and actions ex delicto with respect te ! sary to the determination of the cause.®°* The orig- 
47. Barbour v. Albany Lodge No. 52. \ Metropolitan St. Ry ).Col .v.( MekKenzie, «(fex., Civ tA) 1980S Ww 

24 F. & A. M., 73 Ga. 474. Adams Express Co., 145 Mo. A. 371,| 1004; Wickizer v. Williams, (Tex. 
[a] For example, a suit against a} 130 SW _101. Civ. A.) 173 SW 288 [reh den (Civ. 

‘Jodge” and a “chapter,” described 53. See infra § 464. A.) 1738 SW 1162]. 

neither as a corporation nor as a co- 54 Peckner v. Webb, 35 Misc. 291, [a] For instance, when an un- 

partnership, is demurrable ore tenus|71 NYS 768. i : joined plaintiff testified at the trial 

because no defendant is shown to be [a] For example, the objection | that he had no interest in the suit and 


in existence. Barbour v. Albany 
Lodge No. 24 F. & A. M., 73 Ga. 474. 


that an action against the president 
of a joint-stock association will not 
lie because the association has gone 


thereby estopped himself from any 
possible claim against defendant 
thereafter, there was no error in the 


48. Robinson v. Watkins, (Tex. 
Civ. A.) 271 SW 288. 
49. Sammis v. Huntington, 104] answer. 


Mise. 7, 171 NYS 965 [aff 186 App. 
Div. 463, 174 NYS 610]. 

50. Sammis v. Huntington, supra. 

[a] For instance, where plaintiff 
lessee of town land brought an ac- 
tion to recover for the value of im- 
provements placed thereon against 
the town, and defendant town’ object- 
ed that title to such land was not 
in it but was in the trustees of the 
town, a distinct entity, but this ob- 
jection did not appear from the face 
of the complaint, such objection 
could not be raised by demurrer but 
should have been taken by answer. 
Sammis v. Huntington, 104 Misc. 7, 
171 NYS 965 [aff 186 App. Div. 463, 
174 NYS 610]. 

51. Metropolitan St. R. Co. v. 
Adams Express Co., 145 Mo. A. 371, 
130 SW 101; Mason v. Farmers’ 
Bank, 12 Leigh (39 Va.) 84. 

[a] Rule stated.—Although de- 
fendant waives an objection of legal 
incapacity to be sued in the particu- 
lar action by not making it at the 
proper time, an objection of inca- 
pacity, to be sued at all on account 
of not being a legal entity, may be 
raised at any stage of the proceed- 
ings, the suit being ‘void ab initio. 
Metropolitan St. R. Co. v. Adams 
Express Co., 145 Mo. A. 371, 130 SW 
101. 

[b] Insufficient allegation of non- 
existence.—Where a plea in abate- 
ment failed to allege that defendant 
was a voluntary association (a non- 
existent legal entity), but alleged 
merely that it was so stated in a 
sheriff's return, there was no proper 
allegation of the fact, because such 
statement in the sheriff’s return im- 
ported no verity and was not equiva- 
Jent to pleading such fact. Mayes 
v. United Garment Workers, (Mo.) 
6 SW(2d) 333. 

Action against person deceased 
see Abatement and Revival § 190. 


47 C. J.—13] 


out of existence is properly taken by 
Peckner v. Webb, 35 Misc. 
291, 71 NYS 768. . 
Action against dissolved corpora- 
tion see Abatement and Revival § 215. 
55. As ground for particular kinds 
of relief: 
Abatement of action see Abatement 
and Revival §§ 197-200, 203. 
a eee of judgment see Judgments § 


Dismissal or nonsuit see Dismissal 

PST: Mea § 102 text and notes 
ae of judgment see Judgments 

Defect or nonjoinder as reviewable 
see Appeal and Error § 679 et seq. 

Judgment for defendant on non- 
joinder of plaintiffs as bar see Judg- 
ments § 1211. 

Necessity of joinder see supra §§ 
120-136. 

Nonjoinder of plaintiffs in particu- 
lar actions or proceedings see cross 
references ante p 10. 


56. See Abatement and Revival § 
aca See Abatement and Revival § 
tan. See Abatement and Revival § 
ee See Abatement and Revival § 
Buen Security Ins. Marin 


Com: 
County Super. Ct., 71 Cal. A. 701, 236 
PP sob. 

{a] For instance, where an insur- 
ance policy is payable to several 
persons as their interest may appear, 
all should be joined as plaintiffs or 
on refusal so to join, as defendants, 
but nonjoinder of some of such par- 
ties does not deprive the court of 
jurisdiction to hear and determine 
the matter. Security Ins. Co. v. 
Marin County Super, Ct., 71 Cal. A. 
GOLA 236 P2835, 

61. Castner v. Austin, 2 Minn. 44. 

Cory hexasetce Re Conmvi “Dilley; 
(Tex. Civ. A.) 297 SW 1063; Hale v. 


nonjoinder of such plaintiff. Hale v. 
McKenzie, (Tex. Civ. A.) 198 SW 1004. 

[b] Plaintiff’s attorneys.—(1) 
Where plaintiff conveyed a portion of 
the land in controversy to his attor- 
neys for fees, and they prosecuted the 
suit successfully, defendant could 
not complain that the attorneys were 
not made formal parties as they had 
by their conduct so connected them- 
selves with the suit as to be bound 
by the judgment and thus to preclude 
any double liability of defendant. 
Wickizer v. Williams, (Tex. Civ. A.) 
173 SW 288 [reh den (Civ. A.) 173 
SW 1162]. (2) Continuing a trial to 
judgment over defendant’s trial ob- 
jection that an attorney having inter- 
est in the suit was not a party plain- 
tiff was not error, where the attor- 
ney had been personally active in the 
trial and was bound by the judgment. 
Texas, €tc. GR. Co.) vi. Lilley, (Bex 
Civ. A.) 297 SW 1063. 

63. Farrar v. Byars, (Tex. Civ. A.) 
250 SW 1048; McShan v. Watlington, 
(Tex. Civ.nAs e183) (Siwe 722% 

[a] For example (1) in an action 
on a note by a second indorser, de- 
fendant cannot complain that other 
indorsers are not made parties since, 
if he believes that such indorsers are 
necessary parties, it is his duty to 
bring them into the action. McShan 
v. Watlington, (Tex. Civ. A.) 133 SW 
722. (2) Where the interest of chil- 
dren in an estate of their mother, al- 
leged to have been converted by their 
father, was several and not joint, 
there was no nonjoinder of parties 
because all of those who had a right 
to recover against defendant and 
sureties on his bond did not join as 
plaintiffs and if defendant desired the 
joinder of the other parties so that 
the rights of all could be determined 
in one suit he should himself have 
brought them in. Farrar v. Byars, 
(Tex. Civ. A.) 250 SW 1048. 

Bringing in new parties see supra 
§§ 227-292. 


194 [47 C.J.) 


inal plaintiff cannot object that one was not made 
a party to a eross complaint where he is claiming 
to have succeeded to all of the rights of such per- 
Where the record does not disclose the in- 
terest of other parties who, it is claimed, should 
have been joined as plaintiffs, an objection: for de- 


son.®4 


fect of plaintiffs will not lie.® 


Failure to join as defendant person refusing to 
There is no nonjoinder of parties 
complaining where one refusing to be made a com- 
plainant is joined as a defendant.®® 
sence of such refusal there is a defect of plaintiffs.°7 

Nonjoinder of persons equitably interested. In a 
suit by one owning the full legal interest defendant 


become plaintiff. 


64 Schultz v. Selberg, 80 Or. 668, 
TUS aed 22 oa i lp WE 

fa] Illustration.—Plaintiff in eject- 
ment claiming by virtue of an execu- 
tion sale is not entitled to raise the 
objection that the execution debtor 
was not made a party as plaintiff 
claims to have succeeded to all rights 
by virtue of ‘the execution sale. 
Se v. Selberg, 80 Or. 668, 157 P 
1 : 

65. Salmon v. Hoffman, 2 Cal. 138, 
56 AmD 322. 

[a] For example, where, from all 
that is shown by the record, it ap- 
pears that plaintiff is the only per- 
son interested in the subject of the 
action, the court will not entertain 
the objection that other persons who 
had been associated with him ought 
to sue. Salmon v. Hoffman, 2 Cal. 
138, 56 AmD 322. 

66. Caylor v. Cooper, 165 Fed. 757, 
762; Logansport v. Dykeman, 116 
Ind. 15, 17 NE 587. 

“Tf litigation is necessary, and one 
refuses to be a complainant, he may 
be made a party defendant and the 
action proceed. In such case there 
is no nonjoinder of parties complain- 
ant.” Caylor v. Cooper, supra. 

[a] Rule applied to joinder as 
party defendant of one of two joint 
trustees who refused to be a com- 
plainant in litigation involving the 
trust property. Caylor v. Cooper, 
165 Wed. 757. 

[b] Cure by amendment.—In a 
common-law action by a citizen and 
taxpayer to recover fees unlawfully 
retained by a county official, the 
failure to join the proper county au- 
thorities as parties defendant af- 
fects the remedy only, may be cured 
by amendment, and does not prevent 
plaintiff from proceeding. Waddill v 
Masten, 172 N. C. 582, 90 SE 694. 

67. Chicago, ) ete... -R. Cozy. Lane, 
96 Ind. “A. 535, 59 NH 341. 

[a] For example, where persons 
who should ordinarily have been 
made plaintiffs are made defendants 
but the complaint does not allege that 
they have refused to join as plain- 
tiffs, it is demurrable for defect of 
parties. Chicago étcs Rn. Co. ve, 
Lane, 26 Ind. A. 535, 49 NE 341. 

68. Simpson v. Foster, 46 Tex. 618. 

{a] For example, ina suit brought 
by the legal owner of a-note for the 
purchase money of land the legal 
title to which was held by the vendor 
in trust, defendant cannot plead the 
nonjoinder of those equitably in- 
terested in the purchase money for 
which the note was given. Simpson 
v. Foster, 46 Tex. 618. 

69. U. S.—Brickill v. Nashville, 67 
Fed. 331; Van Orden v. Nashville, 67 
Fed. 331. 

Fla.—Jacksonville v. AStna Steam 
Fire Engine Co., 20 Fla. 100. 

nd.—Hadley v. Hobbs, 12 Ind. A. 
351, 39 NE 523. 

Ind. T.—Brought v. Cherokee Na- 
tion, 4 Ind. T. 462, 69 SW 937. 

Iowa.—Enders v. Beck, 18 Iowa 
86. 

Ky.—Shelby v. Shelby, 194 Ky. 141, 
238 SW 371. 

Nebr.—Brookmire v. Rosa, 34 Nebr. 


PARTIES 


[§§ 369-370 


cannot raise the objection of a defect of parties 
plaintiff on the ground that persons equitably in- 
terested in the proceeds of the action were not joined 
as parties plaintiff.°® 

[§ 370] b. Manner of Raising Objection—(1) De- 
murrer—(a) In General. 


Where a nonjoinder of 


parties plaintiff appears on the face of the complaint, 


by demurrer. 


But in the ab- 


Bo 51 NW 840. 

. Y.—Decker v. Decker, 108 N. Y. 
198. 15 NE 307; Zabriskie v. Smith, 
13 N. Y. 322, 64 AmD boLs Thatcher 
v. Candee, 4 Abb. Dec. 387, 3 Keyes 
157, 33 HowPr 145; Peo. v. McClellan, 
119 App. Div. 416, 104 NYS 447 [rev 
on other grounds 54 Misc. 130, 105 
NYS 844]; Besant v. Glens Falls Ins. 
Co., 72) App: Diver2 76, 76 NWS 735: 
Gabryszak v. Gabryszak, 136 NYS 
ae Weinfeld v. Bergner, 114 NYS 


N. C.—Sullivan v. Field, 118 N. C. 
358, 24 SE 735; Wilcox v. Hawkins, 
10 N. C. 84. al S 

Porto Rico.—Morales v. 
Machete,,9 Porto Rico 117. 

S. C.—Kirton v. Howard, 137 S. C. 
11, 134 SE 859. 

S. D, 
Bank v. Erdman, 49 S. 97, 208 NW 
582; Burnett v. Costello, cae ID, 
89, "87 NW 575. 

N. B.—McLaughlin v. Knowles, 41 
iar 548, 11 DomLR 659, 12 EastLR 

[a] 


Central 


For example, where a policy 
insures J and M, “as interest may 
appear,’ against loss by fire, and a 
complaint by J alone merely alleges 
that he is the owner by contract of 
purchase of the insured premises, and 
does not negative M’s interest in 
them or in the policy, the defect ap- 
pears on the face of the complaint 
and therefore an objection for want 
of parties plaintiff is properly made 
by demurrer. Besant v. Glens Falls 
Ins. Co..° 72° App. Div: 276, 76° NYS. 35. 
70. Cal.—Lasar v. Johnson, 125 
Cal. 549,°58 P 161; Dunn v.. Tozer, 10 
Cal. 167; Andrews v. Mokelumne 
Hill Co., 7 Cal. 330; Warner v. Wil- 

son, 4 Cal. 310. 
Ind.—Alexander tin cs 
Acheson, 132 


89. 
Iowa.—Anderson v. 
110 NW. 335, 9 LRANS 
McCormick y. Blossom, 40 Iowa 


Vv. Gaar, 


Iowa 744, 
Palit 
25 


Ky.—Williams v. McMahon, 9 Ky. 


Op. 631. 
Mo.—Thierry v. Thierry, 298 Mo. 
25, 249 SW 946; Stone v. McConnell, 
Dodson v. Lomax, 113 


187 SW 884; 
Mo. 555, 21 SW 25; Iroquois Mfg. Co. 
179 Mo. 


v. Annan- Burg Milling Co: 
A. 87, 161 SW 320. 

N. Y.—Sullivan v. New York, etce., 
Cement Co., 119 N. Y. 348, 23 NE 820; 
PastCninn se Va ee Clkie ce Sip New Youmoo ne tO 
Transcr. A. 33; Chelsea Exch. Bank 
v. Travelers’ Ins. Co., 173 App. Div. 
829, 160 NYS 225; Weinfeld v. Berg- 
ner, 114 NYS 284; Matthews v. 
Stietz, 5 NYCivProc 235. 

N. C.—Styers v. Alspaugh, 118 N. 
C..-631, 24 SH 422. 

Okl.—Prairie Oil, ete., Co. v. Kin- 
ney 79 Okl. 206, 192 P 586. 

S. C.—Kirton v. Howard, 137 S. C. 
quae 134 SE 859; Lee v. Unkefer, 77 
S. C. 460, 57 SE 343. 

58 


Wash.—Buckles  v. 
Wash. 485, 108 P 1072. 

[a] Illustration.—Where a defect 
of parties plaintiff is apparent upon 
the face of the petition in an action 
by one tenant in common for the re- 
covery of a cemetery lot, the defect 


Reynolds, 


the objection may,*® and ordinarily must,’° be taken 
Conversely, where the defect does not 
appear on the face of the complaint, it need not** 
and cannot’? be so taken. 
parties plaintiff will he, even though ‘it does not 
appear ‘from the complaint ‘whether the missing 
plaintiff is alive or dead.7* 


A demurrer for defect of 


can be raised only by demurrer and 
cannot be raised by answer except, 
perhaps, where a demurrer upon this 
ground has already been overruled. 
Anderson v. Acheson,..132 Iowa 744, 
110 NW 335, 9 LRANS 217. 

71. Williams v. Working Benev. 
State Grand Lodge, 109 S. C. 233, 95 
SE 517. 

[a] For example, in an action 
against a fraternal order by one bene- 
ficiary, where a complaint was mea- 
ger, and it did not appear to whom 
the money was payable, the defect 
in parties plaintiff did not appear on 
the face of the complaint, and defend- 
ant was not bound to demur. Wil- 
liams v. Working Benev. State Grand 
Lodge, 109 S. C. 233, 95 SE 517. 

72. Ariz.—Colvin v. Fagg, 30 Ariz. 
501, 249 P 70. / 

Ark.—Reed v. Ziff Lodge No. 119 
O. M., 175 Ark. 979, 1 SW (2d) 1000. 

Colo.——Cooley v. Murray, 11 Colo. 
A. 241, 52 P 1108: 

Ind.—Morningstar v. Cunningham, 
110 Ind. 328, 11 NE 593, 59 AmR 211; 
American Ins. Co. v. Gibson, 104 Ind. 
336, 3 NE 892; Strecker v. Conn, 90 
Ind. 469. 

Ky.—Page v. Utierback, 206 Ky. 
3888, 267 SW 242; Puckett v. Jame- 
son, 157 Ky. 172, 162 SW 801; San- 
som v. Ayer, etc., Tie Co., 144 Ky. 
555, 139 SW 778. 

Miss.—Campbell v. Farmers’ Bank, 
127 Miss. 668, 90 S 436. 

Mo.—North St. Louis Planing Mill 
Co. v. Essex, 157 Mo. A. 18, 137 SW 


295: 

N. Y.—Mitchell v. Thorne, 134 N. 
Y. 536, 32 NE 10, 30 AmSR 699; Wal- 
ton v. Stewart, 129 N. Y. 667, 30 NE 
63; Haines v. Hollister, 64 N. Y. he 
Ripple v. Gilborn, 8 HowPr 456. 

N. C.—Reel v. Boyd, 195 N. C. 273, 
141 SE 891; Lunn vy. Shermer, 93 N. 
ioe Clancy Ve Dickey, SINAC: 

Ss. D.—Union Nat. Bank v. Halley, 
19. .S. D474, L004 NW 218. 

124 Wis. 


Wis.—Stehn v. Hayssen, 
583, 102 NW 1074. 

{a] For example (1) nonjoinder 
of a husband as plaintiff, where a 
complaint did not disclose the mar- 
ried status of a woman plaintiff on 
its face, should have been raised by 
plea in ‘abatement and not demurrer. 
Colvin v. Fagg, 30 Ariz. 501, 249 PB 
70. (2) Where the petition Of Fa 
materialman in an action on an in- 
demnity bond against liens executed 
with sureties to the owner and to 
those entitled to liens did not show 
any other obligees or that the inter- 
est and rights of plaintiff and the 
owner were not distinct and several, 
or that plaintiff was.not the only 


party in_ interest, a demurrer for 
defect f of parties plaintiff in that 
other joint obligees were not joined 


was not well taken. North St. Louis. 
Planing Mill Co. v. Essex, 157 Mo. A. 
18, 137°SW 295. 

73. Porter v. Fletcher, 25 Minn. 
493; Sullivan v. New York, etc., Ce- 
ment Co.,; 119 N. ¥. 348; 356, 23 NE 

“It was not necessary that the 
complaint should affirmatively show 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbér, 


errr tp > Sad 


§§ 370-3871} 


Oral pleadings. 


plaintiff.7° 


“Necessary” or “proper” parties. 
‘and “proper” par- 
ties is usually confined to eases involving the ap- 
plieation of equitable principles,’® a similar distine- 
tion has been recognized in an action at law for 
damages;77 and it has been held that while demur- 
rer for defect of parties plaintiff will lie for non- 
joinder of a necessary party,’® it will not he for 
nonjoinder of a merely “proper” party.’® 

[§ 371] (b) Form of Demurrer. 
and practice acts permitting a demurrer, when it 


distinction between “necessary” 


that the parties were living at the 
commencement of the action in or- 
der to make the complaint demurra- 
ble. All the other facts sufficient to 
warrant a demurrer appearing on the 
face of the complaint and the objec- 
tion having been made by reason of 
a nonjoinder of parties plaintiff, the 
usual presumption of life applies for 
this purpose.”’ Sullivan vy. New York, 
ete.,, Cement Co., supra. : 

74. Moppar v. Wiltchik, 56 Misc. 
676, 107 NYS 594. 

“The pleadings were oral, and con- 
sequently the defect of parties could 
not be taken advantage of by demur- 
rer. As soon as this fact was made 
to appear, upon the trial, the defend- 
ants’ counsel moved to amend the 
answer setting up a defect of parties 
plaintiff. This motion was _ denied. 
It should have been granted.’”’ Mop- 
par v. Wiltchik, supra. 

75. McEwen v. Hussey, 23 Ind. 
SoD. 

76. “Necessary” and “proper” par- 
ties in equity see Equity §§ 276-302. 

Objection as urgable on appeal see 
Appeal and Error § 680. 

77. Taylor vy. Lytle, 26 Ida. 97; 
Obs M14 1Ss Pis92- f 

“A ‘necessary’ party is universally 
held to be one without whom the 
cause cannot proceed to final deter- 
mination, whereas a ‘proper’ party 
is one without whom the cause might 
have proceeded, but whose presence 
will allow a decree or judgment to 
more clearly settle the controversy 
between all of the parties.” Taylor 
v. Lytle, supra. 

7g. Taylor v. Lytle, supra. 

79. Taylor v. Lytle, supra. 

g0. See statutory provisions. 

81. U. S.—Murray v. Sioux Alaska 
Min. Co., 239 Fed. 818, 152 CCA 604. 

Ark.—Love v. Cahn, 93 Ark. 215, 
124 SW 259. 

Cal.—Work vy. Campbell, 164 Cal. 
343, 128 P 943, 43 LRANS 581. 

Ga.—Evans v. Farkas, 163 Ga. 433, 
136 SE 279; Davis v. Sturgis, 30 Ga. 
A. 655, 118 SE 700. 

Ind.—Hill v. Shalter, 73 Ind. 459; 
Maxedon v. State, 24 Ind. 370; Su- 
preme Tribe B. H. v. Hall, 24 Ind. 
A. 316, 56 NE 780, 79 AmMSR 262. - 

Ky.—Walker v. Albert, 207 Ky. 
439, 269 SW 522; Chesapeake, etc., 
R. Co. v. Case, 158 Ky. 594, 165 SW 
968; Gragg v. New York Home Ins. 
Co., 90 SW 1045, 28 KyL 988; O’Brien 
v. Covington, 11 KyL 813. 

Minn.—Zimmermann vy. Benz, 162 
Minn. 47, 202 NW 272. 

Mo.—State v. Trimble, 262 SW 357 
[quashing certiorari sub nom. God- 
frey v. Kansas City Light, etc., Co., 
213 Mo. A. 139, 247 SW 451]. 

N. Y.—Getty v. Hudson River R. 
Co., 8 HowPr 177. 

Okl.— Billy v. McGill, 113 Okl. 153, 
240 P 119; Culbertson v. Mann, 30 
Okl. 249, 120 P 918; Davis v. Caru- 
thers, 22 Okl. 323, 97 P 581; Choctaw, 
etc., R. Co. v. Burgess, 21 Okl. 653, 
97 P 271 [writ,of error dism 219 U. S. 


f 


3 


Where a defect of parties plain- 
tiff appears from oral pleadings, defendant cannot 
demur but may take the objection by answer.’* 

A demurrer to the answer does not relate back to 
the complaint so as to reach a defect of parties 
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appears on the face of the complaint that there is 
a nonjoinder of parties plaintiff, and requiring the 
demurrer to specify the grounds of objection,®® a 
demurrer for nonjoinder of parties plaintiff should 
specify that it is on this ground,’ point out the 


nature of the objection,’ and name or otherwise 


Although the 


Joint action. 


Under codes 


590 mem, 31 SCt 471 mem, 55 L. ed. 
348 mem, and quot Billy v. McGill, 
$3 OKI. 15350240) P 109,12 7: 

S. D.—Hudson vy. Archer, 4 S. D. 
128,.55 NW 1099. 

Wis.—Beyer v. 98 Wis. 
306, 738 NW 771. 

“When the defendant demurs on 
the ground that it appears on the face 
of the complaint that there is a de- 
fect of parties, plaintiff or defend- 
ant, he should state whether it is 
a defect of parties plaintiff, or par- 
ties defendant, upon which he re- 
lies.” Getty v. Hudson River R. Co., 
8) Homer, CNse¥e) 017-75 118 2 

[a] General demurrer.—A defect 
of parties plaintiff cannot be reached 
by a general demurrer to the com- 
plaint. Beyer v. Crandon, 98 Wis. 
306, 73 NW 771. 

[b] Using code language.—Under 
a code providing that the demurrer 
shall distinctly specify the grounds 
of objection to the complaint, a de- 
murrer “‘that there is a defect of par- 
ties plaintiff,’ in the words of the 
code specifying the grounds of de- 
murrer, is sufficient. Hudson v. Ar- 
cher, 4 S. D. 128, 132, 55 NW 1099. 

[c] Demurrer sufficient in form.— 
A demurrer to a suit brought at the 
relation of a person, which states 
that such person has no legal ca- 
pacity to act, and that certain other 
persons are the only proper relators, 
sufficiently raises the objection that 
there is a defect of parties plaintiff. 
Maxedon v. State, 24 Ind. 370. 

82. Ind.—Gardner v. Fisher, 87 
pe 369; Gaines v. Walker, 16 Ind. 

61. 

Mont.—Poe v. Sheridan County, 52 
Montse27 9,57 | Pir is'b: 

N. Y.—Mitchell v. Thorne, 134 N. 
Y. 536, 32 NE 10, 30 AmSR 699; Fo- 
ley v. Mail, etc., Pub. Co., 8 Mise. 91, 
ae S 778; Hodge v. Drake, 14 NYS 
355. : 

Or.—Whitney v. Whitney, 114 Or. 
102, 235 P 293. 

Wis.—Stehn v. Hayssen, 124 Wis. 
583, 102 NW 1074. 

“A demurrer for defect of parties 
must specify the particular omission 
which constitutes the alleged de- 
fect, in analogy to a plea in abate- 
ment which must furnish facts suf- 
ficient to enable the plaintiff to obtain 
a better writ.” Gardner v. Fisher, 87 
Ind: 1369/4375. 

{a] For example, a demurrer on 
the ground merely that ‘there is a 
defect of parties plaintiff’? without 
stating further in what the defect 
consists, is insufficient in form. Fo- 
leyav, Mail srete:; Pubs Col, 3) Misc 
91, 28 NYS 778; Hodge v. Drake, 14 
NYS 355. 

83. Ala.—Travis Vv. Evergreen 
First Nat. Bank, 210 Ala. 620, 98 S 
890. 

Ga.—Evans v. Farkas, 163 Ga. 433, 
136 SE 279. 

Ind.—Rich v. Fry, 196 Ind. 303, 146 
NE 393, 148 NE 202; Dewey v. State, 
91 Ind. 173; Smith v. Kirkpatrick, 58 


Crandon, 


identify the missing plaintiffs.** 
be raised by a demurrer upon other grounds,** such 
as a failure to state a cause of action,®® or a mis- 
joinder of parties plaintiff.S® 
ground of “defective” parties plaintiff is insufficient 
to raise the issue of a “defect” of parties plaintiff.*7 
A speaking demurrer is improper to raise an ob- 
jection respecting defect of parties plaintiff.** 
Where it appears from the face of 
the complaint that a cause of action exists jointly 
in two people, a suit by only one of them is subject to 


The issue cannot 


A demurrer on the 


Ind. 254; Fink v. Maples, 15 Ind. 297. 

Minn.—Disbrow v. Creamery Pack- 
age Mfg. Co., 104 Minn. 17, 115 NW 
751; Anderson y. Dyer, 94'Minn. 30, 
101 NW 1061. 

Wis.—Wilcox v. Seallon, 133 Wis. 
521, 113 NW 948. 

[a] Demurrer held sufficient.—A 
demurrer for defect of parties plain- 
tiff is sufficient where it names the 
missing parties specifically and cor- 
rectly as necessary. Disbrow v. 
Creamery Package Mfg. Co., 104 Minn. 
Dalat N Wort ke 

{[b] Identification of unnamed 
parties.—Demurrers referring to per- 
sons who should be joined as parties 
to a suit to enjoin payment of coun- 
ty bonds and interest thereon as 
“holders of the bonds,’ “owners of 
the bonds,” ete., sufficiently identified 
the persons intended, to point out 
any defect in the bill for nonjoinder 
of proper parties. Travis v. Ever- 
green First Nat. Bank, 210 Ala. 620,, 
98 S 890. 

84. Satren v. Sponheim, 199 Cal. 
3866, 249 P 196; Pulkrabek v. Bank- 
oa Mortg. Corp., 115 Or. 379, 238 P 

85. Henderson v. State, 198 Ind. 
608, 154 NE 378; Pittsburgh, etc., R. 
Co. v. Home Ins. Co., 183. Ind. 355, 
108 NE 525, AnnCas1918A 828; Car- 
skaddon v. Pine, 154 Ind. 410, 56 
NE 844; Whipperman vy. Dunn, 124 
Ind. 349, 24 NE 166, 1045; Chrisman 
v. Chenoweth, 81 Ind. 401; Story v. 
O’Dea, 23 Ind. 326; Southern R. Co. 
v. French Lick, 52 Ind. A. 447, 100 
NE 762; Supreme Tribe B. H. v. 
Hall, 24 Ind. A. 316, 56 NE 780, 79 
AmSR 262; Loufer v. Stottlemyer, 16 
Ind. A. 221, 44 NE 1008; Svanburg v. 
Fosseen, 75 Minn. 350, 78 NW 4, 74 
AmSR 490, 43 LRA 427; ‘Bell v. Men- 
denhall, 71 Minn. 331, 73 NW 1086; 
Davis v. Caruthers, 22.Okl. 323, 97 
P 581; Buckles v. Reynolds, 58 Wash. 
485, 108 P 1072. 

“A demurrer for want of facts does 
not reach a defect of parties plain- 
tiff.’ Pittsburgh, etc., R. Co. v. Home 
Ins. Co., 183 Ind. 355, 368, 108 NE 525, 
‘AnnCasl1918A 828. 

86. Mader v. Plano Mfg. Co., 17 
S. D. 553, 97 NW 843. 

Misjoinder of parties plaintiff as 
ground for demurrer see infra § 414. 

87. Anderson v. East Oregon Lum- 
ber Co., 106 Or. 459, 464, 211 P 937; 
Sword v. Hast Oregon Lumber Co., 
106 Or. 458, 211 P 941. 

“Apparently there was an attempt 
to demur because the parties plain- 
tiff were too few, but, owing possibly 
to a clerical error, the demurrer 
does not raise the point. ‘Defective 
parties’ is a misnomer, and it does 
not appear whether the parties were 
‘defective’ in mind, body or estate. 
That branch of the demurrer must 
therefore be disregarded.” Anderson 
vy. Hast Oregon Lumber Co., supra. 

88. Reel v. Boyd, 195 N. C. 273, 141 
SE 891. 
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a demurrer for want of facts,®® or to a demurrer for 


defect of parties.°° 


Under the common-law doctrine that in actions ex 
contractu nonjoinder of a party plaintiff goes in 
bar of the action,®! the objection in such an action 
is properly raised by a general demurrer.°? 

[§ 372] (2) Plea or Answer®*—(a) In General. 
A defect of parties plaintiff not apparent from the 
face of the complaint is ordinarily to be taken ad- 
vantage of by plea or answer,®* and, conversely, can 
be so taken advantage of only where it does not so 


appear.®® 

89. Quisenberry y. Artis, 1 Duv. 
(Ky.) s ‘ : 

[a] For example, ‘‘the objection to 


an action by one payee, upon a note 
to two, is not merely an objection 
for the want of proper parties. A 
demurrer would lie upon the ground 
that the petition failed to state a 
cause of action, unless the plaintiff 
averred an assignment from his co- 
payee, which the plaintiff in this case 
failed to do, his allegation that he 
is the legal owner of the note being 
a statement of a legal conclusion and 
immaterial.” Quisenberry v. Artis, 
1 Duv. (Ky.) 30 


90. Weinfeld v. Bergner, 114 NYS 
284. 
[a] For example, the right of | 


plaintiff to sue individually on a 
joint demand is properly raised by 
a demurrer on ‘the ground of defect 
of parties. Weinfeld v. Bergner, 114 


NYS 284. 

91. See Abatement and Revival § 
197. 
; Anh Bentley v. Smith, 3 Cai. (N. Y.) 
70. 

fa] For example, a declaration 
commencing thus, “A. B. & Co. com- 
plain,” ete., is bad on general demur- 


rer, as it appears on the face of the 
declaration that there are others who 
‘ought to join. Bentley v. Smith, 3 
Cai. (N. Y.) 170 (decided in 1805). 

93. Nonjoinder appearing from 
oral pleading see supra § 370 text 
and note 74. 

94. Ariz.—Colvin v. Fagg, 30 Ariz. 
SOM cao ee a0: 

Cal.—Whitney v. Stark, 8 Cal. 514, 
68 AmD 360. 

Ind.—Moore v. Harmon, 142 Ind. 
555, 41 NE 599; American Ins. Co. 
v. Gibson, 104 Ind. 336, 3 NE 892; 
Sheridan Gas, etc., Co. v. Pearson, 
19 Ind. A. 252, 49 NE 357, 65 AmSR 


Enders v. Beck, 18 Iowa 86. 
Carpenter v. Miles, 17 B. Mon. 


12 Minn. 


224 Mo. 
Iroquois Mfg. Co. v. 
TOR IVEO. PAs 


Minn. —Lowry v. Harris, 
255. 

Mo.—McKee v. Downing, 
DL LZ W at: 
Annan-Burg Milling Co., 
87, 161 SW 320. 

Mont.—Church v. Zywert, 58 Mont. 
102%, 190 sP2291. 

Nebr.—Guthrie v. Treat, 66 Nebr. 
415, 92 NW 595, 103 AmSR 718. 

N. Y.—Decker v. Decker, 108 N. Y. 
128, 15 NE 307; Haines v. Hollister, 
64 N. Y. Iss Patchin v. Peck, 38 N. Y. 
oko. Transcr. A. 3a scohapman” V,, 
Brooks, 31 N. Y. 75; Havana Bank v. 
Magee,” 2:0 IN: oY. °355 [aff -7 “AbbPr 
134, 16 HowPr 97]; Chelsea Exch. 
Bank v. Travelers’ Ins. Co.; 173 App. 
Div. 829, 160 NYS 225; Dickinson v. 
Vanderpoel, 2 Hun 626, 5 Thomps. & 
CG. 169; Conklin v. Barton, 43 Barb. 
435; Scrantom v. Farmers, etc., Bank, 
33 Barb. 527 [aff 24 N. Y. 424]; Lea- 
vitt v. Dodge, 16 NYS 309; Ripple v. 
Gilborn, 8 HowPr 456. 

N. C.—Reel v. Boyd, 195° N.C. 273 
141 SE 891; Styers v. Alspaugh, 118 
N.C. 1632; 24 SE 422. 

Ss. C.—Kirton v. Howard, 137 S. C. 


11, 184 SE 859; Lee v: Unkefer, 77'S. 
C. 460, 58 SE 343. 
Ss. D.—Burnett v. Costello, 15 S. 


D. 89, 87 NW 575. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Where, by code, pleas in abatement have been 


abolished and it has been provided that a defect of 


oUt 


Tex.—Texas, etc., R. Co. v. Ochil- 
tree, (Civ. A.) 127 SW 584 [aff 104 
Tex. 265, 186 SW 767]. 

Wash.—Buckles v. Reynolds, 58 
Wash. 485, 108 P 1072. 

[a] Illustration.—W here plain- 
tiffs, members of a dissolved firm, al- 
leged that they had suceeded to the 
interests of the firm in a demand 
against defendant, the effect of such 
allegation was to prevent a defect 
of parties plaintiff (the other mem- 
bers of the firm) from appearing on 
the face of the complaint, and there- 
fore defendant properly availed him- 
self of such defect by answer, instead 
of comer Leavitt v. Dodge, 16 


NYS : ol Nee ; 

95. Ind.—Alexander v. Gaar, 15 
Ind. 9 

Iowa.—McCormick vy. Blossom, 40 
Iowa 256. 


298 Mo. 
Devers v. Howard, 


Mo.—Thierry v. Thierry, 
25, 249 SW 946; 
88 Mo. A. 2538. 

N. Y¥.—De Puy v. Strong, 37 N. Y. 
372, 373, 3 Keyes 603, 4 Transcr. A. 
239, 4 AbbPrNS 340; Carrington v. 
Crocker, \37 NivY. 336,24 Transers As 
230, 4 AbbPrNS 335; Blount v. Weth- 
erell, 32 Hun 386. 

Or.—Pulkrabek v. Bankers’ Mortg. 
Corp., 115 Or. 379, 238 P 347. 

“A party is authorized to make the 
objection of a want of parties in the 
answer, only when the defect does 
not appear on the face of the peti- 
tion. If the defect is apparent upon 
the face of the petition the objection 
can be taken only by demurrer.” Mc- 
eats v. Blossom, 40 Iowa 256, 
58. 

“Where a demurrer can be inter- 
posed, for a defect of parties, the 
defendant is confined to that remedy 
alone, and it is only where evidence 
is necessary to make the defect ap- 
parent, that an answer to that point 
is permitted.” De Puy v. Strong, su- 


pra. 

96. Whelan vy. Rio Grande West- 
ern. R= Co. 11) Wed. 326. 

{a] For example, the liberal con- 
struction of pleadings required by 
the codes renders it immaterial what 
name is given to a pleading, and, al- 
though pleas in abatement are abol- 
ished by the Montana Code, which 


provides that objections on _ the 
ground of a defect or misjoinder of 
parties, not appearing on the face 


of the complaint, may be taken by 
answer, a rule of the circuit court 
of the United States in.that district, 
requiring all matters in abatement to 
be set up by a separate preliminary 
answer, is not inconsistent with such 
provision, and a plea in abatement 
filed in that court will be treated as 
such an answer, where it is the same 
in substance, and will be considered 
on its merits. Whelan v. Rio Grande 
Western R. Co., 111 Fed. 326. 

97. Joining objection to defect of 
parties with matter in bar see Plead- 
ing [31 Cye 220]. 

98. Objections at common law see 
Abatement and Revival §§ 197-200. 

Propriety of plea or answer see 
supra § 372. 

99. Davis v. Chouteau, 
548, 21 NW 748; 
21’ Mo, A. 551; 
Te KOs “lrey, 


32. Minn. 
Shockley v. Fischer, 
Simon v. Trummer, 
110 P 786; Gardner v. 


parties must be objected to by answer, a plea in 
abatement raising the objection of a defect of par- 
ties plaintiff will be treated as an answer.®® 

[§ 373] (b) Form.®? 
advantage of a defect of parties plaintiff by way of 
plea or answer under the codes,®* the objection must 
be specifically raised and the alleged defect pointed 
a general denial is insufficient.? 
or answer should set forth the facts? in a clear and 
distinet manner,*? and name 


Where it is sought to take 


The plea 


or otherwise identi- 


Quinn, 154 Tenn. 167, 289 SW 513. 

1. Ariz.—Welker v. Merrill, 255 P 
990 

Cal.—Pye v. Eagle Lake Lumber 
Co., 66 Cal. A. 584, 227 © 193. 

Mo.—Anderson vy. Hall, 188 SW 79; 
Stone v. McConnell, 87 SW 884; 
Johnson v. United R. Go., 247 Mo. 326, 
152-SWw-. 362; 374. 

N. Y.—Semon v. Daggett, 62 Misc. 
Gia, rey NYS 7638, 1 NYCivProcNS 23. 

8. C.—Kirton v. Howard, 137 S. C. 
11, 1384 SE 859. 


2. Davis v. Chouteau, 32 Minn. 
548, 21 NW 748; Campbell v. Farm- 
ers’ Bank, 127 Miss. 668, 90 S 436; 


480 Tex, CiviesAs 


Tllustration.—Although a suit 
on a liquor dealer’s bond for selling 
liquor to a minor can be maintained 
in the father’s name, if the parents 
of such minor are divorced at the 
time the cause of action arises, only 
where the decree of divorce awards 
the custody of the minor to the fa- 
ther, a plea in abatement to such an 
action, brought by a divorced hus- 
band, that the divorced wife was a 
necessary party, but which did not 
disclose what disposition, if any, was 
made as to the custody of the minor 
son in the decree, nor that the di- 
vorce judgment was final, nor that 
the divorced wife was living at the 
time of filing the plea, was insuf- 
ficient. Price v. Wakeham, 48 Tex. 
Civ. A. 339, 107 SW 182. 

{[b] Plea held insufficient.—Swift 
v. Washington Bank, 114 Fed. 643, 
H2CCAMS892 

8. Church v. Zywert, 58 Mont. 102, 
£90. P 291; 293° fquot Cyej. 

4. Conn.— Wadsworth v. Wood, 1 
Day 28. 

Minn.—Borsheim y. Great North- 
ern R. Co., 149 Minh. 210, 183-NW 
By Ringquist v. Duluth, etc., RCo 
145 Minn. 147, 176 NW 344; ‘Holden, 
ete., Mut. EY Ins. COA Ne Chicago Great 


Western R. Co., 120 Minn. 230, 139 
NW 157; Davis v. Chouteau, 32 Minn. 
ae 21 NW 748. 

pe Y.—Maxwell v. Pratt, 24 Hun 

Or.—Wolf v. Eppenstein, 71 Or. 1, 
140) PP -T51; > Crawford vs “Klamath 
County School Dist. No. 7, 68 Or. 388, 
137 P 217, 50 LRANS 147, AnnCas 
L9LSC 477: 

Pa.—Bakes v. Reese, 150 Pa. 44, 
24 A 634. 

Wis.—Door County v. Keogh, 77 
Wis. 24, 45 NW 937. 

“Where the answer sets up in 
abatement defect of parties, it must 
name the party omitted.’’ Holden, 
etc., Mut. F. Ins. Co. v. Chicago Great 
Western R. Co., 120 Minn. 230, 2322, 
139 NW 157. 

[a]. For example (1) in an ac- 
tion against a railroad company for 
damages by fire startifge on its right 
of way, the question as to whether 
there was a defect of parties plain- 
tiff because of failure to join an in- 
surance company which paid the fire 
loss on plaintiff's property was not 
raised by a pleading which failed to 
name the insurance company. Bor- 
sheim v. Great Northern R. Co., 149 
Minn. 210, 183 NW 519. (2) In an 
action by certain persons, designat- 
ing themselves as heirs of B, an 


§§ 373-377] 


fy® the parties omitted. According to some authori- 
ties the residence of the missing parties should also 
be set forth where this is necessary to give plaintiff a 
better writ. There is also authority to the effect 
that an answer alleging a defect of parties plaintiff 
must show that the additional parties are within 
the jurisdiction of the court." Where it is alleged 
that a part owner has not joined as plaintiff, it must 
be shown that he is not defendant.® 

Two or more missing plaintiffs. Where there is 
more than one missing plaintiff and defendant claims 
the same reason for joining each, the nonjoinder 
may properly be raised by a single plea in abate- 
ment.° 

Verified pleadings. Where sate so requires?® 
a plea or answer setting up nonjoinder of parties 
plaintiff must be verified. 

Objection going to cause or right of action. Where 
the objection goes to the existence of the cause of 
action, it may be raised under a general denial,'? 
or under the general issue.!® 

[§ 374] (8) Demurrer to Evidence. It is ordina- 
rily improper to raise the objection of nonjoinder 
of parties plaintiff by a demurrer to the evidence.+* 

[§ 375] (4) Motion To Strike. It is ordinarily 


averment of the answer that all the 
heirs of B are not joined is defective 
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Ala. 186, 37 S 825; Tallapoosa County 
Bank v. Salmon, 12 


[47 C.J.] 197 


improper to raise an objection to the nonjoinder of 
a party plaintiff by a motion to strike the whole 
petition or complaint.° 

[§ 376] (5) Motion To Join. Under code provi- 
sions giving the court power to add parties, objec- 
tion to nonjoinder of parties plaintiff may be taken 
by motion to join the missing plaintiff,t® while, un- 
der codes providing demurrer as the only method of 
raising an objection for a defect of parties plaintiff 
appearing upon the face of the complaint, the ob- 
jection should not be taken by a motion to join.+* 

[§ 377] (6) Exception. Under local practice, 
when nonjoinder of parties plaintiff appears from 
the face of plaintiff’s initial pleading, it may be 
proper to raise the objection by exception.t® Where 
the name of the missing plaintiff is apparent from 
the face of the complaint, defendant need not point 
it out in an exception for nonjoinder;!® nor need 
he do so where means of identification are given.?? 
An exception for nonjoinder of parties plaintiff will 
not lie where the nonjoinder does not appear from 
the face of the complaint.2+_ An exception to the 
jurisdiction of the court over the subject matter 
does not raise the issue of nonjoinder of parties 
plaintiff.?? 


cessful applicant. Except when the 


Ala. A. 589, 68 S| objection goes to the cause or right 


in not naming the omitted persons. } 542; Blackburn Blackburn, 132] of action it is improper to raise the 
Bakes v. Reese, 150 Pa. 44, 24 A 634. | Mich. 525, 94 NW 24. question in a defense as a point of 

[b] Insufficient description of [a] For instance, the defense of | law. Smith v. Boyd, 9 Alta. L. 293. 
missing plaintiffs.—A plea that oth- | nonjoinder of a partner in a suit for 17. MacLeod v. Moran, 11 Cal. A. 


er persons ought to have joined as 
plaintiffs in the writ must set forth 
particularly who those persons are, 
and describe them, so as to enable 
plaintiff to make a better writ. It 
is not sufficient to allege that A and 
his assigns, and B and his heirs, 
ought to have joined because this 


ner 


S 542. 
[b] 


a bank deposit by an individual part- 
may be shown under the gen- 
eral issue because it is but a denial 
of the defendant’s liability to plain- 
tiff in such action. 
ty Bank v. Salmon, 12 Ala. A. 589, 68 


Joint contract.—Where a sev- 


622, LOSE 9 2:2 

[a]. For example, in an action to 
cancel deeds, under code provisions 
permitting a defendant to demur to 
the complaint when it shows upon its 
face a defect. in parties plaintiff, 
defendant should have objected to the 
nonjoinder of the husband, in an ac- 


Tallapoosa Coun- 


leaves to conjecture who such un- 


named ‘assigns’ and “heirs” are. 
Wadsworth v. Woodford, 1 Day 
(Conn.) 28. 

5. Wadsworth v. Wood, supra. 


6. Beach v. Baldwin, 9 Conn. 476; 
Orange Mill-Supply Co. v. Goodman, 
(Tex. Civ. A.) 56 SW 700. é 

[a] Rule applied to a plea in 
abatement for nonjoinder of execu- 
tors appointed many years before the 
suit, which failed to give the resi- 
dence of such executors. Beach v. 
Baldwin, 9 Conn. 476. 

7. Gray v. National SS. Co., 10 F. 
Cas eNow > Zoulatiel tor Un Sol Gs 5 
SCt 1166, 29 L. ed. 309]; Hagenaers 
v. Caballero, 195 App. Div. 580, 187 


NYS 179]; Door County v. Keogh, 77 
Wis. 24, 45 NW 987. 

SBelleves Layman, 2 ff By Mon: 
(Ky.) 39, 15 AmD 83. 


9. Door County v. Keogh, 77 Wis. 
24, 45 NW 937. 

[a] Three unjoined and one plea. 
—Where a plea in abatement alleges 
that three persons named are neces- 
sary parties, and all three bear the 
same relation to the controversy, it 
is not necessary to state, 
pleas, the nonjoinder as to each of 
such parties, but one plea for all 
three is sufficient. Door County v. 
Keogh, 77 Wis. 24, 45 NW 937. 

10. See statutory provisions. 

11. Moore v. Harmon, 142 Ind. 555, 
41 NE 599; Roane v. Ross, 84 Tex. 46, 
19 SW 339; St. Louis Southwestern 
R. Co. v. Parks, 40 Tex. Civ. A. 480, 
90 SW 3438. See also International, 
ete eh. Co. vy. Reeves, .35. Tex: Civ. 
A. 162, 79 SW 1099 (holding that a 
motion to compel plaintiff’s attorney 
to give security for costs, on the 
ground of his ownership of part of 
the cause of action, cannot be treat- 
ed as a pleading complaining of the 
nonjoinder of the attorney as a party, 
where it is not sworn to). 


12. Upham Vv. Allen, 76 Mo..A. 206. 
~ 13. -Cochran, v. Brannan, 196 Fed. 
219; Morningstar v. Querens, 142 


f 


a 


in separate. 


eral action is brought on a joint con- 
tract, defendant need not object to 
the nonjoinder of parties plaintiff by 
plea in abatement, nor specially plead 
the joint contract, as such defense is 
not an affirmative one, and the bur- 
den is on plaintiff to establish his 
cause of action. Blackburn vy. Black- 
burn, 132 Mich. 525, 94 NW 24. 

{e] Joint interest.—When the le- 


}gal interest in a cause of action ex 


delicto is joint, as in the case of 
tenants in common of lands suing 
for trespass, all living persons inter- 
ested therein must join in the action 
and a defendant may avail himself 
of a nonjoinder of one of these neces- 
sary parties under a plea of the gen- 
eral issue. Cochran v. Brannan, 196 
Fed. 219. 

General issue in action upon con- 
tract see Abatement and Revival § 
197 note 82. 

14. Godfrey v. Kansas City Light, 
etc., Co., 213 Mo. A. 139; 247 SW 451. 
See v. Gaul, 198 Iowa 630, 


[a] For example, in an action by 
one of two payees named in a note, 
the question of nonjoinder of the oth- 
er payee as a party plaintiff could not 
be raised by a motion to strike the 
whole petition because of a defect of 
parties. Sullivan v. Gaul, 198 Iowa 
630, 200 NW 12. 

16. Kremer v. Kremer, 221 App. 
Div.) T4A7, 225° NYS. 260; Porter v. 
Lane Constr. Corp., 212 App. Div. 528, 
209 NYS 54. 

[a] In the province of Alberta the 
proper method of raising the ques- 
tion of nonjoinder of parties plain- 
tiff is by an application (substantive- 
ly or on motion for directions) in 
chambers or summarily at the trial 
to compel the opposite party to add; 
and such an application ought to be 
made at-the earliest opportunity un- 
der a penalty of the costs or some 
of the costs which would have been 
avoided if the objection had been 
taken promptly, falling upon the suc- 


tion by a married woman, by demur- 
rer to the complaint, and not by mo- 
tion to make the husband a party. 
cred v. Moran, 11 Cal. A. 622, 105 


iP 

18. May v. Slade, 24 Tex. 205; 
Texas, etc., R. Co. v. Ochiltree, (Civ. 
A). 127 SW 584 [aff 104 Tex. 265, 136 
SW 767]. 

19. Rugely v. Gill, 15 La. Ann. 509. 

“The defendant was not bound by 
the rules of pleading, to state in his 


) exceptions the name of the partner 


who had not been joined in the ac- 
tion, for the reason, the style of the 
firm name, in which the plaintiffs 
sued, shows a prima facie case of the 
existence and nonjoinder of a real and 
necessary party to the suit, that is to 


‘Say, the existence of ‘Blair,’ as a co- 


partner of the plaintiffs in the firm 


of Rugely, Blair & Co.” Rugely v. 
Gill, supra. 
20. De St. Romes v. Levee Steam 


Cotton Press Co., 34 La. Ann. 419. 

[a] For example, in an exception 
for want of proper parties the names 
of those who should have been joined 
need not be given if means are given 
for their designation and identifica- 
tion. De St. Romes y. Levee Steam 
Cotton Press Co., 34 La. Ann. 419. 

21. Roane v. "Ross, 84 Tex. 46, 19 
SW 339; Mayotown Lumber Co. v. 
Nacogdoches Grocery  Co., (Tex. 
Commun. A.) 236 SW 704 [aff (Civ. A.) 
221 SW 644). 

22. Western Union ‘Tel. ‘Go. v. 
Brooks, (Tex. Civ. A.) 221 SW 1024, 

[a] For example, the ‘“subject- 
matter’ with reference to the court’s 
jurisdiction coneerns its power to 
hear and determine cases of the gen- 
eral class to which the proceedings 
belong, so that a special exception 
that the petition shows that the 
court has no jurisdiction of the sub- 
ject matter does not present the ob- 
jection of nonjoinder of a necessary 
plaintiff. Western Union Tel. -Co. v. 
Brooks, (Tex. Civ. A.) 221 SW 1024. 
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[§ 378] (7) Motions. 


It is ordinarily improper 
to raise an objection for defect of parties plaintiff 
by a motion for judgment on the pleadings,?* or by 
a motion for an instructed verdict on the merits,?+* 
or by a motion for judgment on special findings.”°® 
Under the common-law rule, in some jurisdictions, 
that nonjoinder of parties plaintiff was fatal to an 
action ex contractu, it was held that the objection 
could be taken by motion in arrest of judgment.?° 
_Under local practice it may be proper to take an 
objection te defect of parties plaintiff by a motion 
to correct the pleading by amendment.*? 
[§ 379 | (8) Objections to Evidence. 
narily improper to raise an objection to defect of 


PARTIES 


evidence.?® 


In General. 


ifeis, Ordien | vbamline2 


[$§ 378-381 


[§ 3880] (9) Statutory Requirements as to Notice: 
In raising the objection defendant must comply with 
statutory requirements”® relating to notice.*° 

[§ 381] c. Time of Objection and Waiver—(1) 
An objection because of a defect of 
parties plaintiff should be raised at the first oppor- 
tunity,?+ in due order of pleading,®? and ordinarily 
before filing a plea in bar*? and before trial.** 
the objection cannot be made at the close of the 
evidence,*®*® or upon final argument,*® or after ver- 
dict®* or judgment on trial of_the isstes,?* or by de- 
However, where the defect of parties plain- 
tiff is first discovered in the course of the trial, objec- 


So 


parties plaintiff by objections to the introduction of | tion may be made at that time.?° Failure to raise the 


23. McKee v. Downing, 224 Mo. 
115, 124 SW 7; Sabol v. Fost, 217 
App. Div. 254, 217 NYS 757. 

24. Mason v. St. Paul F. & M. Ins. 
ee 82 Minn. 336, 85 NW 13, 83 AmSR 

25. Moore v. Harmon, 142 Ind. 
555, 41 NE 599. 

26. See Abatement and Revival § 
197 text and note 80. 

Arrest of judgment for defect of 
parties plaintiff generally see Judg- 
ments § 8 


27. Sabol v. Frost, 217 App. Div. 
254, 217 NYS 757; Spaulding v. First 
Nat. Bank, 210 App: Div. 216, 205 


NYS 492 [aff 239 N. Y. 586 mem, 147 
NE 206 mem]. 

28. Coulson v. Wing, 42 Kan. 507, 
22 P 570, 16 AmSR 503. 

See statutory provisions. 

30. A. K. McInnis Lumber Co. v. 
Rather, 111 Miss. 55, 71 S 264; Dar- 
rill v. Dodds, 78 Miss. 912, 30 S 4; 
Lapayowker v. Levitzky, 102 N. J. L. 
164, 130 A 627; King v. Holbrook, 58 
N. J. Li. 369, 33 A) 965;) Brown. v. 
Fitch, 33 N. J. L. 418; Abbe v. Clark, 
31 Barb. €Nj-Y.)) 238. 

[a] For example, in New Jersey, 
under Pract. Act § 36, nonjoinder of 
parties plaintiff cannot be objected to 
by detendant unless he gives notice 
of objection to plaintiff within five 
days after filing his plea or demur- 
rer. Lapayowker v. Levitzky, 102 
N. J. L. 164, 1380 A 627. 

Rule in Mississippi as to notice 
preceding objection at trial see infra 
§ 381 note 40 [b]. 

31. Carruth vy. Port Hudson Oil 
Dev, (Co., 159 La. 236, 105, Si 302; 
Smith v. Boyd, 9 Alta. L. 293. 

32. Voigt v. Powers, 114 Mich. 
533, 72 NW 339; Bryant v. Lazarus, 
235: Mo. 606, 139 SW 558; Conrow v. 


Conrow, (Pa.) 16 A 522; Simpson v. 
Foster, 46 Tex. 618; Texas, etc. R. 
Co. v. Ochiltree, (Civ. A.) 127 SW 


584 [aff 104° Tex. 265, 136 SW 
Chicago, etc., R. Co. v. Erwin, 
Civ. A.) 65 SW 496. 

{a] For example, a plea in abate- 
ment or special exception for non- 
joinder of a necessary party plaintiff 
must be filed in due order, and an 
amended answer containing an ex- 
ception for nonjoinder filed several 
days after the filing of the original 
answer, consisting of a general de- 
murrer to the original petition and a 
general denial, comes too late and ny 
properly overruled. Texas, -6UCne hk. 
Co. v. Ochiltree, (Civ. A.) 127 SW 
584 [aff 104 Tex. 265, 1386 SW 767]. 

[b] The objection should be raised 
before or at the time of filing the 
answer.—Bryant v. Lazarus, 235 Mo. 


606. 189 SW 558. 

33. Moore v. Harmon, 142 Ind. 
555, 41 NE 599; Conrow v. Conrow, 
(Pa.) 16 A 522. 

34. U. S.—Seymour v. Du Bois, 
145 Fed. 1003 [rev on other grounds 


152 Fed. 600, 81 CCA 590, 11 AnnCas 


Ge 
(Tex. 


6561: Mackay v. Fox, 121 Fed. 487, 
57 CCA 439. 

Cal. 152 Cal. 
290, 92 P 7388. 

Conn.—Loomis y. Hollister, 75 


Conn. 2753) 53" A. 5797 

Miss. Darrill v. Dodds, 78 Miss. 
912, 30 S 4 

Mo. —Godfrey v. Kansas City Light, 
etc., Co., 218 Mo. A. 189, 247 SW 451; 
Eastin v. Joyce, 85 Mo. A. 433. 

N. Y.—McGean v. Metropolitan El. 
Rie CO s3sqiNd ergs SO NEGA SMer= 
ritt v. Walsh, 32 N. Y. 685. 

N. C.—Lewis v. MeNatt, 65 N. C. 


63 
30 Okl1. 


Okl.—Culbertson vy. Mann, 
249, 120 P 918. 

Tex.—Hale v. .McKenzie, \(Civ. A.) 
198 SW 1004. 

[a] Illustration.—Where the com- 
plaint in an action by heirs of a de- 
cedent for his negligent death stated 
a cause of action on the theory that 
plaintiffs were the only heirs, and 
during the trial, four months after 
the filing of the answer, defendant 
for the first time sought to raise 
the question whether decedent left 
other heirs, and nothing warranting 
the suspicion that there were any 
other heirs was disclosed by the evi- 
dence, and defendant had no infor- 
mation in regard to the matter, other 
than such as he ‘had at the time of 
filing his answer, the court properly 
ruled that the objection of nonjoinder 
of all the heirs could not be raised 
by defendant. Salmon vy. Rathjens, 
PH 26Calie290;292-P 7133. 

[b] In Ontario, under rule of 
court, the court is given power at 
any stage of the proceedings, and 
upon such terms as are just, to add 
any person as a party plaintiff upon 


his written consent to be so added.- 


Thompson v. Equity F. Ins. Co., 10 
OntWR 761 [app dism 17 Ont. L. 214, 
12 OntWR 373 (app allowed 41 Can. 
SIGs 4918 

35. Meaney v. Kehoe, 181 Mass. 
424, 68 NE 925; State v. Terry, 74 
Wash. 208, 133 P 386. 

[a] For example, in an action for 
injury to personal property, an ob- 
jection on account of the failure to 
join as a party plaintiff one who has 
a joint interest with plaintiff in the 
property cannot be made after the 
evidence is in. Meaney y. Kehoe, 181 
Mass. 424, 63 NE 925. 

36. State v. Terry, 74 Wash. 208, 
L8AP. B86. 

87. Styers v. Alspaugh, 118 N. C. 
631, 24 SE 422; Young v. Stickney, 
46 Or. 101, 79 P 345; Loughrey v. 
Pennsylvania R. Co., 284 Pa. 267, 131 
A 260; Adams v. Dunn, 64 Pa. Super. 
303; Gilland v. Union Pac. R. Co., 6 
Wyo. 185, 43 P 508. 

[a] For instance (1) where a par- 
ty, during the trial, discovers a de- 
fect of parties plaintiff, he should 
move that they be joined and cannot 
take advantage of the defect after 
verdict. Styers v. Alspaugh, 118 N. 
C. 631, 24 SH 422. (2) Where de- 
fendant did not take advantage of a 
defect in parties plaintiff when it 
was disclosed during the taking of 
plaintiff's evidence, it was too late 
to raise the question after verdict 
by motion for a new trial. Young v. 
Stickney, 46 Or. 101, 79 P 345. 

[b] Amendment of answer.—An 


application to amend &n answer So as 
to allege a defect of parties plain- 
tiff, first disclosed by evidence on the 
trial, will be denied where not made 
until after verdict. Gilland v Union 


‘| Pac. R. Co.; 6 Wyo. 185, 43 PB 508. 


38. Cayce Land Co. v. Guignard, 
135 S. C. 446, 184 SE 1; Cayce Land 


Cov Guienard, 131k SP (Cae 296. nen 
SE 364; Hartfield v. Greber, (Tex. 
Cive A.) 8160. SW 603: ) Garber: ox 


Spray, 25 Wyo. 52, 164 P 840. 

[a] For example (1) where, in an 
action on notes, and to foreclose a 
mechanic’s lien, the answer of the 
makers disclosed that they relied 
upon a release from their grantee, 
the original lienor and payee of’ the 
notes, and defendant present owner of 
the property did not ask for addition- 
al parties, he could not complain 
after judgment because such grantee 
was not made a party. Hartfield v. 
Greber, (Tex. Civ. A.) 160 SW 603. 
(2) Where objection to defect of par- 
ties plaintiff is not made until filing 
of motion to set aside judgment, the 
error, if any, is waived. Garber v. 
Spray, 25 Wyo. 52, 164 P 840. 

[b] Supplemental answer.—Refus- 
al to permit filing of a supplemental 
answer after judgment, on a showing 
that one having an interest in the 
land involved in suit was not made 
a party, was not error, such person 
or the purchaser of his rights being 
entitled thereafter to bring a new 
and separate suit to establish his 
claims. Cayce Land Co. v. Guignard, 
H31'S: Cy 296127 SE 364: 


paces Ildwards v. Smith, 10 La. Ann. 
40. Cal.—Burr v. San Francisco 


United R. Cos; U63 Cals 663) a26ee 
Kan.—Atchison, ete, R. 
Hucklebridge, 62 Kan. 506, oe P 58. 
eee ee v. Sanders, 88 Mo. A. 
78. 
N. Y.—Hasbrouck v. Bunce, 62 N. 
Ye asalrev 3) Ghompss Gace 309]. 
Okl.—Prairie Oil, ete., Co. v. Kin- 


ney, 79 Okl. 206, 192 P 586. 

Wyo. —Gilland v. Union ‘Paci Con 
6 Wyo. 185, 43 P 508. 

[a] For example, it is in the dis- 


eretion of the court to allow defend- 
ant during the trial to amend his 
answer to set up an alleged defect of 
parties plaintiff, the facts relating 
thereto not coming to defendart’s 
knowledge until the trial. Burr v. 
San. Francisco United R. Cos., 163 
Cal. 2663. 126 Esse 

{[b] _In Mississippi (1) under code 
provisions, an objection to nonjoinder 
of parties plaintiff cannot be made 
at the trial unless defendant first 
gives written notice of the objection 
and sets forth the name of the omit- 
ted party. A. K. McInnis Lumber Co. 
Ve Rather) dis Miss: Y55; esta sSuio eae 
Darrill v. Dodds, 78 Miss. 912, 30 S 
4; Walker v. Hall, 66 Miss. 390,6 S 
3818; Stauffer v. Garrison, 61. Miss. 
67. (2) Requirement as to notice 
generally see supra § 380, 

Dismissal or nonsuit where defect 
does not appear from pleadings but 
is first disclosed at the trial see Dis- 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number., 


§ 381] 


objection*! at the proper time,*? as by demurrer or 


answer,*? constitutes a waiver of 


missal and Nonsuit § 102 text and 
note 47. 

CAP Ey OR “g§.—Jutila Vv. 8 F. 
(2a) 608. 

Colo.—Faust v. Goodnow, 4 Colo. A. 
wis Pee Pet: 

Ga. 66, 72 
se 

Iowa. __Fred Miller Brewing Co. v. 
Capital Ins. Co., 111 Iowa 590, 82 
NW 1023, 82 AmSR 529. 

Ky.—Gum y. Adams, 8 Ky. Op. 403. 
—, Louisville R. Co. v. Murphy, 15 

yL 

La—Adams v. Nelson, Mann. Un- 
rep. Cas. 112. 

Mich.—Campbell yv. Sherman, 49 
Mich. 534, 14 NW 484. 

To. . Rudy-Patrick Seed 
Co., (A.) 285 SW 1028; Copeland v. 
Davis, (A.) 253 SW 427 

Mont.—Church v. Zywert, 58 Mont. 
102, ao P 291: 

N. Y.—O’Brien v. Glenville Woolen 
Go; 50 IN. Y. 128: 

Okl.—Eves Tall Chief v. Aaron, 87 
Okl. 230, 209 P 915; Culbertson v, 
Mann, 30 Okl. 249, 120 P 918. 

Or.—Rorvik v. North Pae. Lumber 
Con 99) Or, 69; °190 “P3371, 195 "P1683. 

Tex.—lIndustrial Cotton Oil Co. v. 
Lial, (Civ. A.) 164 SW 40; Interna- 
tional, ete., R. Co. v. Howell, (Civ. 
A.) 105 SW 560 [aff 101 Tex. 603, 
111 SW 142}. 

Vt.—Paine v. Tilden, 20 Vt. 554. 

42. Tht re Vv arvine 220 
Ariz. 164, 178 P 3 

Ill.—Lasher v. Gorton: 22> L234, 
80 NE 122, 8 AnnCas 367 {aff 126 Il. 
AG 1LT9Y! 

Ky.—Mahan v. Steele, 109 Ky. 31, 
58 SW 446, 22 KyL 546; Becker v. 
Neasom, 51 SW 446, 21 KyL 356. 

La.—Carruth vy. Port Hudson Oil 
Dev. Co., 159 La. 236, 105 S 302. 


Frye, 


Mich.—Powers v. Hibbard, 114 
Mich. 533, 72 NW 339. 

Miss.—Darrill v. Dodds, 78 Miss. 
912,30 S 4. 


Mo.—Thompson v. Chicago, etc., R. 
Co., 80 Mo. 521; Eastin v. Joyce, 85 


Mo. A. 433. 

Okl.—Prairie Oil, ete., Co. v. Kin- 
ney, 79 Okl. 206, 192 P 586. 

Or.—Olds vy. Von der Hellen, 270 P 
497. 

Ss. C.—Kirton v. Howard, 137 S. C. 
11, 134 SH 859. 


Tex.—Hale v. McKenzie, (Civ. A.) 
198 SW 1004; Biggs v. Miller, (Civ. 
A.) 147 SW 632; San Antonio v. Wil- 
denstein, 49 Tex. Civ. A. 514, 109 SW 
Zot; iner w. J: B. Watkins Land 
Mortg. Co., 29 Tex. Civ. A. 187, 68 SW 
311. 

Wash.—State ‘-v. Terry, 74 Wash. 
208, 183 P 386. 

Wyo. —Garber v. Spray, 25 Wyo. 52, 
164 P 840. 

[a] For example (1) where plain- 
tiff’s first original petition was filed 
Sept. 24, 1902, and defendant did not 
plead in abatement that there was a 
defect of parties plaintiff for failure 
to join plaintiff's husband until the 
filing of an answer in 1907, such ob- 
jection should have been considered 
waived by the delay. San Antonio 
v. Wildenstein, 49 Tex. Civ. A. 514, 
109 SW 231. (2) Where an action 
was brought in 1893 there was no er- 
ror in striking a plea of nonjoinder 
as to plaintiff, filed in 1903, from the 
files. Lasher v. Colton, 225 Ill. 234, 
80 NE 122, 8 AnnCas 367 [aff 126 Ill. 
J Nps a eae 

[b] Rule applied to defect of par- 
ties cross plaintiff.—Becker v. Nea- 


som, 51 SW 446, 21 KyL 356. 

43. U. ms a Ses v. Dake, 
112 Fed. 258, 50 CCA 4 

Ariz._-Welker v. Merrill, Taya Ae? 
991. 

Ark. Louis Southwestern R. 


Co. v. Vanderberg, 91 Ark. 252, 120 
SW 993; Less v. English, 75 Ark. 
288, 87 SW 447%. 

Cal.—Satren v. Sponheim, 199 Cal. 
366, 249 P 196% Hayt v. Bentel, 164 
Cal. 680, 180 P 432 [aff (A.) 126 P 


7 


al 


PARTIES 


the same; and 
370]; Work v. Campbell, 164 Cal. 343, 
128 P 948, 43 LRANS 581; Smith v. 
Cucamonga Water Co., 160 Cal. 611, 
TW Pri G4sy Russ vo. Tuttle, 168 iCal: 
226, 110 P 813; Offer v. San Francis- 
co County Super. Ct., 94 Cal. 114, 228 
P 11; Gilman v. Cosgrove, 22 Cal. 
356; Andrews v. Mokelumne Hill Co., 
7 Cal. 330; Chan Yo Chow v. Lim 
sing, CA). 261 Pe 1089, 

Colo.—Poundstone v. Holt, 5 Colo. 
A. 166; 37°P 35. 

Ind.—Womack v. McAhren, 9 Ind. 
6; Ayres v. Foster, 25 Ind. A. 99, 57 
NE 725. 

Iowa.—Kirkwood vy. Perry Town 
Lot, ete., Co., 178 Iowa 248, 159 NW 
774; Lenoch v. Yoss, 157 Iowa 314, 
136 NW 542. 

Kan.—Thomas vy. Reynolds, 29 Kan. 
304; Vanderbur v. Scott, 22 Kan. 165; 
Parker v. Wiggins, 10 Kan. 420; Kan- 
sas Pac. R. Co. v. Nichols, 9 Kan. 235, 
12 AmR 494; Larkin v. Taylor, 4 
Kan. 433. 

Ky.—Rittenhouse v. Clark, 110 Ky. 
147, 61 SW 338, 22 KyL 1610; Johnson 
v. Chandler,.15 B. Mon. 584. 

Minn.—-Holden, ete. Mut. F. Ins. 
Co. v. Chicago Great Western R. Co., 
120 Minn. 230, 1389 NW 157; Bell v. 
Mendenhall, 71 Minn. 331, 73 NW 
1086; Davis v. Chouteau, 32 Minn. 
548, 21 NW 748; McRoberts v. South- 
ern Minnesota R. Co., 18 Minn. 108. 

Mo.—-Flint v. Sebastian, 317 Mo. 
1344, 300 SW 798; State v. Trimble, 
262 SW 357 [quashing certiorari sub 
nom. Godfrey v. Kansas City Light, 
6te, Co}, 213Mios ?-A.¥ 13910247 . SIW- 
451]; Norton v. Reed, 253 Mo. 236, 
16i SW 842; Thompson vy. Chicago, 
ete., R. Co., 80 Mo. 521; Gimbel v. 
Pignero, 62 Mo. 240; Reugger v. 
Lindenberger, 53 Mo. 364; Copeland 
Vin Davis, sCAS) 253 4S W) -4270 eh US: 
Wood Preserving Co. v. Granite Bi- 
tuminous Pav. Co., (A.) 245 SW 349; 
Wilkerson vy. St. Louis Southwestern 
RiCol, 'CAs)), 224 SW 72, Toddi-y. 
Fitzpatrick, (A.) 222 SW 888; Esst- 
man vy. St. Louis United R. Co., (A.) 
220 SW 98; Iroquois Mfg. Co. v. 
Annan-Burg Milling Co., 179 Mo. A. 
87, 161 SW 320; Sails v. Funk, 175 
Mo. A. 500, 161 SW 1175; National 
Handle Co. v. Huffman, 140 Mo. A. 
634, 120 SW 690; Mingus v. Ethel 
Bank, 136 Mo. A. 407, 117 SW 683; 
Swinney v. Gouty, 83 Mo. A. 549; 
Baier v. Berberich, 13 Mo. A. 587 
[aff 85 Mo. 50]. 

Mont.—Church v. Zywert, 58 Mont. 
102, 190° P 291. 

Nebr.—Jobst. v. Hayden, 84 Nebr. 
735, 121 NW 957; 50 “LRANS' 501. 

N. Y.—Tyndall v. Pinelawn Cem- 
etery, 198 N. Y. 217, 91 NE 591; Dun- 
can v. China Mut. Ins. Co., 129 N. Y. 
237, 29 NE 76; Decker v. Decker, 108 
N. Y. 128, 15 NE 307; Farwell v. Im- 
porters’, etc.,. Nat. (Bank, 90. 'N. ¥. 
483, 16 NYWklyDig 20 [aff 47 N. Y. 
Super. 409]; Davis v. Bechstein, 69 
N. Y. 440, 25 AmR 218; Ft. Stanwix 
Bank v. Leggett, 51 N. Y. 552; Fin- 
negan v. Carraher, 47 N. Y. 493 [aff 
61 Barb. 252]; Patchin v. Peck, 38 
N.Y 39) 5 .Dransers Ai 333 Donnell 
v. Walsh, 33 N. Y. 48, 88 AmD 361 
[aff 19 N. Y. Super. 621]; Scrantom 
v. Farmers’, etc., Bank, 24 N. Y. 424 


fate ="33. Barbiow527 ee Zapriskiev tv: 
Smithy / is Nay 23822" 64) Am Dr 55 1; 
Boskowitz v. Continental Ins. Co., 


175 App. Div. 18, 161 NYS 680 [app 
dism 220 N. Y. 648 mem, 115 NP 1034 
mem]; Chelsea Exch. Bank y. Travel- 
ki Ins. Co., 173 App. Div. 829, 160 


YS 225; Benyak v. Lehigh Coal, 
etc., Co., 166 App. Div. 829, 152 NYS 
329; Hood v. New York Cent., etc., 


R. Co.,, 163 App. Div. 833, 149 NYS 
262 [reh den 164 App. Div. 917 mem, 
149 NYS 1087 mem (aff 221 N. Y. 
519 mem, 116 NE 1051 mem)?1; 
Thompson v. New York Plectric R. 
Co., 16 App. Div. 449, 45 NYS 64; 
Wells v. Cone, 55 Barb. 585: Sheldon 
v. Wood, 15 N. Y. Super. 267 [aff 24 
N. Y. 607]; Arnstein v. Haulenbeek, 
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this is true despite the fact that the defect of plain- 
tiffs prevents defendant from maintaining an un- 


16. Daly 382, 11 NYS 701; White v. 
Miller, 78 Misc. 428, 139 NYS 660; 
Lyon v. Sheldon, 63 Misc. 20, 117 NYS 
818; Semon v. Daggett, 62 Misc. 55, 
114° NYS 763, 1° NYCivProeNs +23; 
Straight v. Shaw, 56 Misc. 426, 107 
NYS 1036; Munson v. New York 
Cent., etc., R. Co., 32 Misc, ‘282, 65 
NYS 848; Hiscock v. Lacy, 9 Misc. 
578, 30 NYS .860; Anderson v.. Falk- 
enmayer, 148 NYS 746; Rose v. Mer- 


chants’ Trust Co., 96 NYS 946; Lewis 

vy. Graham, 4 AbbPr 106. 

Fae C.—Lunn v. Shermer, 93 N. C. 
Okl.—Hi-Power Gasoline Co. 

Lockwood, 119 Okl. 82, 248 P 620; 


Culbertson v. Mann, 30 Okl. 249, 120 
P 918; Choctaw, etc., R. Co. v. Bur- 
gess, 21 Okl. 658, 97 P 271 [writ of 
error dism 219 U. S. 590 mem, 81 SCt 
471 mem, 55 L. ed. 348 mem]. 

S. C.—Kirton v. Howard, 137 S. C. 
11, 134 SE 859; Williams v. Working 
Benev. State Grand Lodge, 109 S. C. 
233, 95 SE 517; Lee v. Unkefer, 77 S. 
C. 460, 58 SE 343; Battle v. Colum- 
bia, ete. Ri Co: 707 SaiG.329,) 490 SB 


849. 

S. D.—Gerhart v. Quirk, 50 S. D. 
269, 209 NW 544. 

see —In re Thompson, 269 P 103. 

Tex.—Chicago, ie R. Co. v. Seale, 
(Civ. A.) 89 SW 997. 

Wash.—Collins v. Warner, 141 
Wash. 162, 251 P 288; Hansen sv. 
Hansen, 110 Wash. 276, 188 P 460; 
State v. Terry, 74 Wash. 208, 133 P 
386; Buckles v. Reynolds, 58 Wash. 
485, 108 P 1072. 

Wis.—Radant v. Werheim Mfg. Co., 
106 Wis. 600, 82 NW 562; Weatherby 
v. Meiklejohn, 61 Wis. 67, 20 NW 374. 

[a] Meaning of rule.—The rule 
that if an objection to nonjoinder of 
parties plaintiff is not taken by de- 
murrer or answer it is waived ‘means 
that if it be not taken by demurrer 
where that mode is proper, or by an- 
swer in cases where that is the ap- 
propriate method, it is waived.” Za- 
briskie v. Smith, TIANA TYAS 2 2te33'6y 
64 AmD 551. 

[b] What law governs.—Under 
code provisions to the effect that all 
actions not founded upon contract 
and pending at the time of the adop- 
tion of the code are to be governed 
by the provisions of the latter, so far 
as may be, having regard to the state 
of the progress of the action, failure 
to object by demurrer or answer to 
the nonjoinder of a party plaintiff as 
required by code provisions consti- 
tutes a waiver of the defect in an 
action sounding in tort. Lewis v. 
McNatt, 65 N. C. 63. 

[c] Rule applied.—(1) To  non- 
joinder of wife in a suit by husband 
in unlawful detainer. Todd v. Fitz- 
patrick, (Mo. A.) 222 SW 888. (2) 
To nonjoinder of wife in a suit by 
husband for damages on a contract 
for purchase of land by husband and 
wife. Kirkwood vy. Perry Town Lot, 
etc., Co., 178 Iowa 248, 159 NW 1774. 
(3) Failure to join both father and 
mother in an action for loss of serv- 
ices of a child. State v. Trimble, 
(Mo.) 262 SW 357 [quashing certio- 
rari sub nom. Godfrey v. Kansas 
City Light, etc., Co., 213 Mo. A. 139, 
247 SW 451]. (4) Failure of husband 
to join wife in mandamus proceed- 
ings to compel a treasurer to issue 
deed to land sold to plaintiff for tax- 
. State v. Terry, 74 Wash. 208, 133 
P 386. (5) Nonjoinder of cotenant 
in proceedings involving tenants in 
common. Hood v. New York Cent., 
ete; Ra Coss l63 SAppes Dives Ssomn 149 
NYS 262 [reh den 164 App. Div. 917 
mem, 149 NYS 1087 mem (aff 221 N. 
Y. 519 mem. 116 NE 1051 mem)]; 
White v. Miller; 78 Mise. 428, 139 
NYS _ 660. (6) Action for deceit. 
Lenoch v. Yoss, 157 Iowa 314, 136 NW 
542. (7) Action for recovery of land. 
Kirton v. Howard, 137 S. C. 11, 134 
SE 859: (8) Action to declare trust. 
Hansen v. Hansen, 110 Wash. 276, 


ro & SRIGHTMAi 


2OOD IAT OSA yes 


pleading over.*® 


not waived by failure to object.*® 


that plaintiff suing alone should sue on behalf of 
others, as well as himself, may be taken for the first 
It is not a mere objection for de- 


time at the trial. 
fect of parties.*° 


Improper party. Failure to object to the non- 
joinder of an improper party plaintiff does not waive 
defendant’s right to defeat a joint demand of plain- 


tiff and such improper party.°° 


188 P 460. 

[d] Defect of parties plaintiff in 
counterclaim.—Parker v. Wiggins, 10 
Kan. 420; National Handle Co. v. 
na 140 Mo. A. 634, 120 SW 


[fe] Party cross plaintiff.—Citi- 
sae State Bank vy. Adams, 91 Ind. 


[f] Amended answer.—After de- 
fendant has waived his right to ob- 
ject to a defect of parties plaintiff by 
failing to raise the objection at the 
proper time by demurrer or answer, 
he cannot thereafter amend his an- 
swer so as to raise the objection. 
eae v. Funk, 175 Mo. A. 500, 161 SW 


44. Chan Yo Chow vy. Lim Sing, 
(Cali A.) 261. Pi 1039. 

[a] For example, where, in an ac- 
tion ex contractu, defendant did not 
plead defect of parties, the objection 
was waived notwithstanding the con- 
tention that defendant could not 
maintain a counterclaim, where it al- 
so appeared that such counterclaim 
had not been pleaded. Chan Yo Chow 
vy. Lim Sing, (Cal. A.) 261 P 1039. 

45. Lawrence v. Greenfield Cong. 
Church, 164 N. Y.:115, 58 NE 24. 

46. Flint v. Sebastian, 317 Mo. 
1344, 300 SW 798; State v. Mallinck- 
rodt Chemical Works, 249 Mo. 702, 
156 SW 967 [aff 238 U. S. 41, 35 SCt 
671, 59 L. ed. 1192]; -Esstman v. St. 
Louis United R. Co., (Mo. A.) 220 SW 
508; California v. Kiesling, (Mo. A.) 
180 SW 559; Keele v. Atchison, etc., 
R. Co.; 151 Mo. A. 364, 131 SW 730; 
Edney v. Baum, 70 Nebr. 159, 97 NW 
252 (Perr. va Baca, 18 IN- M.>63, 134 


Ped 
Austin v. Kimball, 12 Cush. 
(Mass.) 485. 

48. Poor v. Watson, 92 Mo. A. 89; 
Agricultural Credit Co. v. O’Rourke, 
65 Mont. 517, 211 P 200, Day v. New 
Hots; LO INe Youl4s8, 23) NP 9D: 

[a] For example (1) where an ac- 
tion is brought by one having no 
cause of action whatever, a statute 
requiring a defect of parties to be 
raised by demurrer or answer is not 
applicable. Poor v. Watson, 92 Mo. 
A. 89. (2) The rule that an objec- 
tion to a defect of parties is waived 
where not raised by demurrer or an- 
swer does not change the rule thata 
party can be required to plead only 
to the causes of action stated in the 
complaint. Day v. New Lots, 107 N. 
Yn 148) 130 Nie 915: 

Ground for reversal see Abatement 
and Revival § 197. 

49. Greene v. Breck, 10 AbbPr (N. 
Y.) 42. See Mattingly v. Spalding, 6 
KyL 221. 

50. Sperry Vv. Hellman, 2 Misc. 414, 
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pleaded counterclaim. Axt objection tLHIGAGOce 
of a necessary party, although pleaded, may, it is 
held, be waived where defendant fails to direct the 
attention of the court to the point at the trial in 
any manner or form;*® so, in some jurisdictions a 
demurrer because of defect of parties is waived by 
Under a rule of court giving legal 
effect to the agreement of parties to submit a case 
to referees, defendant, by agreeing to refer the case 
thereby waived all question of forms of pleading, 
including an alleged defect of parties plaintiff.+* 
‘An objection going to the cause or right of action, 
which also involves a defect of parties plaintiff, is 


PARTIES 


tion To Join. 


So an objection 


Plaintiff made defendant. 
the objection that a party has erroneously been made 
a defendant, when he should have been a plaintiff, 
constitutes a waiver of the same.°? j 

Failure to object as affecting amount of recov- 
ery.°? In the absence of a plea of defect of parties 
plaintiff, one of several parties jointly interested in 
the claim may recover the whole amount due in an 
action ex contractu,°* or in proportion to his interest 
in an action ex delicto.** 

[§ 382] (2) Waiver by Failure To Object by Mo- 
Under code on statutory provisions 
civing the court power to add parties,°® an objection 
for defect of parties plaintiff may be waived if not 

taken by motion to join the missing eset 56 made 
at a specified term of court.°* 

[§ 383] (3) Waiver by Failure To ee Where 


[§§ 381: 383 


Failure duly to raise, 


the circumstances are such that an objection based 


21 NYS 1014 (defendants were not 
precluded from objecting to the al- 
lowance to plaintiff -of':a joint de- 
mand of plaintiff and a third person 
because failing to object to the non- 
joinder of a third person as plaintiff 
where such third person was neither 
a necessary nor a proper party plain- 


tiff). 

Poe Houséev.. Wilson; 4% Keys. Op: 
fie 
52. Effect of failure to plead non- 


joinder of a joint tenant see Joint 
Tenancy § 28 text and note 90. 
53. Russ vy. Tuttle, 158 Cal. 226, 
110 P 813. 
[a] Action for breach of contract. 
—Russ v. Tuttle, 158 Cal. 226, 110 P 


813. 

Ives v. Williams, 53 Mich. 636, 
19 NW 562; A. K. McInnis Lumber 
Co. v. Rather, 111 Miss. 55, 71 S 264; 
Rowland vy. Murphy, 66 Tex. 534, 1 
SW 658; Power v. Breckenridge, 
(Tex. Civ. A.) 290 SW 872, 875; Bas- 
sham vy. Evans, (Tex. Civ. A.) 216 SW 
446. 

“In a suit to recover damages for 
injury to real property, all the ten- 
ants in common must join; but ad- 
vantage of such a defect in the pe- 
tition must be taken by a plea in 
abatement. In the absence of sucha 
plea, the plaintiff may recover dam- 
ages in an amount proportionate to 
his interest in the property.” Power 
v. Breckenridge, supra. 

[a] For example (1) in an action 
for trespass wherein plaintiff's co- 
owner Should have been joined as a 
party, plaintiff, in the absence of a 
plea in abatement, may recover in 
proportion to his interest. Bassham 
v. Evans, (Tex. Civ. A.) 216 SW 446. 
(2) Failure of defendant to plead in 
abatement for nonjoinder of parties 
plaintiff in an action on the case for 
disturbance of possession of real 
property does not enlarge the person- 
al right of recovery of the party 
bringing suit. Ives v. Williams, 53 
Mich. 636, 19 NW 562. 

[b] Defendant ignorant of defect. 
—If a defect of parties plaintiff is 
not apparent on the petition, and not 
known to defendants before trial, and 
no plea in abatement is filed, the fail- 
ure to file such a plea does not de- 
prive defendants of their right to 
have the recovery of plaintiff in ah 
action ex delicto restricted to the 
amount to which he is entitled in his 
own right. Rowland vy. Murphy, 66 
Tex. 534, 1 SW 658. 


ls}ey5 Adding parties see supra §§ 
227-292. 

56.05 Dunn's: -Aipp..esile Connanti2ieen0. 
A 703; Porter v. Lane Constr. Corp., 


212 App. Div. 528,209 NYS 54. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


upon a defect of parties plaintiff should be raised by 
demurrer,°* failure so to raise the objection con- 
stitutes a waiver thereof,°® as where, instead of de- 


[a] For instance, if a partial as- 
signee sues without bringing in other 
owners as parties, the debtor may 
raise the question of defect of par- 
ties by motion, under provisions of 
the Practice Act giving the court 
power to add parties, and failure to 
make such motion waives objection. 
Porter v. Lane Constr. Corp., 212 App. 
Div. 528, 209 NYS 54. 

[b] Rule applied to failure to 
move to make a party suing as plain- 
tiff in his individual capacity plain- 
tiff also in his representative capac- 
ity Dunn’s App., 81 Conn. 127, 70 A 

57. Kremer v. Kremer, 221 App. 
Div. 747, 225 NYS 260. 

[a] Under Civil Practice Act pro- 
visions, a defect of parties plaintiff 
is waived by failure to move at spe- 
cial term for the addition of the miss- 
ing parties. Kremer y. Kremer, 221 
App. Div. 747, 225 NYS 260. 


58. See supra § 370. 

59. Ala.—Painter v. Munn, 117 
Ala. 322, 23 S 88, 67 AmSR 170. 

Cal.—Dunn v. Tozer, 10 Cal. 167; 


Jellen v ©’ Brien, (A.) 264 P 1115; 

Stevens v. Los Angeles Dock, etce., 

Come Om Cals gAce (doi els Ouse Mao (re 
Ind.—Foster vy. Bringham, 99 Ind. 


BOs 
Kan.—Parker v. Wiggins, 10 Kan. 


420. 

Ky.—Caperton v. State Bank, etc., 
Co., 146 Ky. 415, 142 SW 1021; Fidel- 
ity, ete., Co) v.~Ballard, 105-Ka. 253; 
48 SW 1074, 20 Kyl. 1169; Hardee v. 
Hall, 12 Bush 327; Williams vy. Mc- 
Mahon, 9 Ky. Op. 631. 

Minn.—Djsbrow v. Creamery Pack- 
age Mfg. Co., 104 Minn. 17, 115 NW 
Mo.—Wilson Co. v. Hartford F. Ins. 
Co., 300 Mo. 1, 254 SW 266; Dodson 
V.0 Womax, 113) Mo; 555, 200 SW aos 
State v. Southern Surety Co., (A.) 
294 SW 123; U. S. Wood Preserving 
Co. v. Granite Bituminous Pav. Co., 
(A.) 245 SW 349; Bennett v. Chicago, 
ouee Co.) 15s Mio; -A.- 2:93) ash SIV, 

Mont.—Hand v. Heslet, 81 Mont. 68, 
261 P 609 

Nebr.—Jobst v. Hayden, 84 Nebr. 
735, 121 NW 957, 50 ERANS 501. 

N. Y.—Sullivan v. New York, ete., 
Cement, Co., W119) NS Ys 348), 239 NE 
820; Zabriskie v. Smith, 13 N. Y. 322, 
64 AmD 551; Rosenbloom v. Mary- 
Jland Casualty Co., 153-App. Diy. 28, 
137 NYS 1064; Alaska Banking, etce., 
Coy vy. Van Wyck, 146 App. Div. 5, 130. 
NYS 563; Blount v. Wetherell, 32 
Hun 386; Maxwell vy. Pratt, 24 Hun 
448; Zimmerman v. Schoenfeldt, 3 
Hun 692, 6 Thomps. & C. 142; Petree 
Vv. Lansing, 66 Barb. 357; Donnell v. 


§§ 383-385] 


murring, defendant answers to the merits,°° as by 
a general denial,®! or attempts to-raise the objec- 
tion by plea or answer in abatement.°? 
circumstances are such that an objection to non- 
joinder of parties plaintiff should not be raised by 
demurrer,®* taking the objection by answer instead 
of demurrer,®* or answering over following over- 
ruling of a demurrer for defect of parties plaintiff,*® 
does not constitute a waiver of the objection. 

[§ 384] (4) Waiver by Failure To Raise Objec- 
Where the circumstances 
are such that an objection based upon a defect of 
parties plaintiff should be raised by plea or answer,®*® 
so to raise the objection constitutes a walver 


tion by Plea or Answer. 


failure 


Walsh, 
A 43; 
Stern, 


19 N. Y. Super, 621) [aff 33. N. 
88 AmD 361]; Kaffeman v. 
23 Misew 599, 753. N'VS, 22:60; 
Rose v. Merchants’ Trust Co., 96 NYS 
946; Ward v. Dean, 10 NYS 421; Cun- 
ningham v. White, 45 HowPr 486. 

Okl.—Wyman v. Herard, 9 Okl. 35, 
59 P 1009. 

Or.—Pulkrabek v. Bankers’ Mortg. 
Corp. Lo! Or 319, cos a) s4c> —Port- 
land v: Coffey, 67 Or. 507, 135 P 358. 

S. Ci=Kirton v. Howard, 13%.S. C. 
11, 1384 SE 859; Rowland v. Pruitt, 
123 S. C. 244, 116 SE 456. 

[a] Defendant should have been 
plaintiff.—Where, upon tHe face of 
the petition, it appears that a defend- 
ant is jointly interested with plain- 
tiff in the subject of the action, the 
objection that such defendant is not 
made a party plaintiff is waived by 
failure to demur on that ground. 
Jobst v. Hayden, 84 Nebr. 735, 121 
NW 957, 50 LRANS 501. 

[b] Rule applied to action by an 
association.—Blount v. Wetherell, 32 
Hun (N. Y.) 386. 

[c] Rule applied to nonjoinder of 
parties plaintiff on counterclaim.— 
U. S. Wood Preserving Co. v. Granite 
Bituminous Pav. Co., (Mo. A.) 245 
SW 349; Wyman v. Herard, 9 Okl. 35, 
59 P 1009. 

60. Anderson vy. Hall, (Mo.) 188 
SW 79; Johnson v. United R. Co., 247 
Mo. 326, 152 SW 362, 374; Gatzweiler 
v. Morgner, 46 Mo. 94; Merritt v. 
Walsh, 32 N. Y. 685; Olds v. Von der 
Hellen, (Or.) 270 P 497. 

4, reine v. McConnell, (Mo.) 187 

84. 
Devers v. Howard, 88 Mo. A. 


See supra § 370. 

Burnett v. Costello, 15 S. D. 
NW 575. 

Waiver not shown.—Where 
the defect did not appear from the 
face of the complaint and defendant 
took the objection by answer instead 
of by demurrer, there was no waiver 
for failure, to demur. Burnett v. 
Costello, 15 S. D. 89, 87 NW 575. 

65. Hoppock v. Gaines, (Mo. A.) 
284 SW 191. 

[a] Bule applied where the ob- 
jection did not appear from the face 
of the petition and where, according- 
ly, demurrer was an improper method 
by which to raise the objection. Hop- 
pock v. Gaines, (Mo. A.) 284 SW 191. 

66. See supra § 372. 

67. Ariz.—Jenkins v. 20 
Ariz: Vo47 17S P33, 

Cal.—Salmon v. Rathjens, 152 Cal. 
290, 92 P 733; Foley v. Bullard, 99 
Cal. 516, 33 P 1081; Driscoll v. Cali- 
fornia St. Cable R. Co., 80 Cal. A. 208, 
250 P 1062; Pye v. Eagle Lake Lum- 
ber Co., 66 Cal. A. 584, 227°P 193. 

Ind.—White v. Woods, 183 Ind. 500, 
109 NE 761 [rev (A.) 106 NE 536]; 
Moore v. Harmon, 142 Ind. 555, 41 NE 
599; Sheridan Gas, ete, Co. v. 
Pearson, 19 Ind. A. 252, 49 NE 357, 65 
AmSR 402. 

Kan.—Coulson vy. Wing, 42 Kan. 
507, -22 P 570, 16 AmSR 503. 
pier ea at Oot v. Rowe, 14 KyL 

; ; ; 

Md.—Brown v. Ravenscraft, 88 Md. 
216, 44 A 170. 


Irvin, 


PARTIES 


Where the 


Mich.—Jensen v. Gamble, 191 Mich. 
233, 157 NW 440. 

Minn.—Holden, etc., Mut. F. Ins. Co. 
v. Chicago Great Western R. Co., 120 
Minn. 230, 139 NW 157. 

Mo.—Sawyer v. Burris, 141 Mo. A. 
108, 121 SW 321; Barber Asphalt 
Pav. Co. v. Young, 94 Mo. A. 204, 68 
SW 107. 

Mont.—Church v. Zywert, 58 Mont. 
102) 190) Pe291: - 

N Y.—Meinhardt v. Excelsior 
Brewing Co., 82 App. Div. 627, 81 
NYS 1042; Denike v. Denike, 44 App. 
Divs: 621, 60: NYS 110, \[affit67 N.Y. 
585 mem, 60 NE 1110 mem]; Pickett 
v. Metropolitan L. Ins. Co., 20 App. 
Div. 114, 46 NYS 693; Carr v. Provi- 


dence Washington Ins. Co., 38 Hun 
86. Taft L09ONY Yo 504 17" NE 86905 
Brown vy. Cherry; 56 Barb. 635, 38 


HowPr 352; Conklin v. Barton, 43 
Barb. 435; Scranton v. Farmers, etc., 
Bank, 33 Barb. 527 [aff 24 N. Y. 424]; 
Parker ov:- Paine; 37) Mise, "768;" 76 
NYS 942; Weill v. Paradiso, 188 NYS 


287. 

Okl.—Culbertson v. Mann, 30 OKI. 
249, 120 P 918. 

Or.—McCormack v. Bertschinger, 
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S. C.—Kirton v. Howard, 137 S. C. 
11, 134 SE 859; Williams v. Working 
Benev. State Grand Lodge, 109 S. C. 
233, 95 SE 517. 

Tex.—Power v. Breckenridge, (Civ. 
A.) 290 SW 872; St. Louis South- 
western R. Co. v. Parks, 40 Tex. Civ. 
A. 480, 90 SW 343. 

Utah.—Cole v. Utah Sugar Co., 35 
Utah 148, 99 P 681. 

68. See supra § 369. 

69. Jensen v. Gamble, 191 Mich. 
233, 239, 157 NW 440. 

“We cannot agree with plaintiff’s 
counsel that it was necessary for de- 
fendant to have pleaded the nonjoin- 
der of plaintiffs in abatement. Where 
persons who ought to be made plain- 
tiffs, in an action on a joint contract, 
are not joined as such, the objection 
need not be urged by plea in abate- 
ment, or even by special notice, but 
is fatal on objection, at any stage 
of the action. Blackburn v. Black- 
burn, 132 Mich. 525, 94 NW 24, and 
cases there cited; 1 Green’s Mich. 
Practice (3d Ed.) § 261. The rule is 
otherwise in actions of tort.” Jensen 
v. Gamble, supra. 

70. See supra §§ 370-380. 

71. Form of pleading: 

Demurrer see supra § 371. 
Plea or answer see supra § 373. 

72. See statutory provisions. 

73. Cal.—Satren v. Sponheim, 199 
Cal. 366, 249 P 196; Hayt v. Bentel, 
164 Cal. 680, 130 P 432 [aff (A.) 126 P 
370]; Work v. Campbell, 164 Cal. 343, 
128 P 948, 48 LRANS 581; Florence vy. 
Helms, 136 Cal. 613, 69 P 429; Chan 
gc Verduim, Sines CA) 261) P 

Ind.—Darrow v. Chicago, ete., R. 
Co., 169 Ind. 99, 81 NE 1081; New- 
come v. Wiggins, 78 Ind. 306; Loufer 
Feros ulenaners 16 Ind. A. 221, 44 NE 

Ky.—Caperton vy. State Bank, etc., 
Co., 146 Ky. 415, 142 SW 1021; Wil- 
coxson v. Martin, 129 SW 96; Stacy 
v. Coleman, 10 KyL 78. 
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thereof.67 Under the common-law rule that a non- 
joinder of parties plaintiff in an action on a joint 
contract is fatal at any stage of the proceedings,°* 
failure to plead the defect in abatement does not 
constitute a waiver of the same.°° 

[§ 385] (5) Waiver by Failure Sufficiently To 
Specify Objection. 
method of raising an objection to nonjoinder of par- 
ties plaintiff required by the circumstances of the 
case and the law of the jurisdiction,’® but fails spe- 
cifically to set forth the nature of the objection, "* 
in compliance with the practice of the particular Ju- 
risdiction,*? such failure specifically to set forth the 
nature of the objection results in a waiver thereof,’* 


Where defendant employs the 


Minn.—Lee v. Scriver, 143 Minn. 17, 
172 NW 802; Holden, ete., Mut. F. Ins. 
Co. v. Chicago Great Western R. Co., 
120 Minn. 230, 139 NW 157. 

Mo.—Flint v. Sebastian, 317 Mo. 
1344, 300 SW 798; Johnson v. United 
R. Co., 247 Mo. 326, 152 SW 362, 374; 
Shockley v. Fischer, 21 Mo. A. 551. 

Mont.—Hand v. Heslet, 81 Mont. 
68, 261 P 609; Agricultural Credit 
Co. v. O’Rourke, 65 Mont. 517, 211 P 
200 (dictum). 

Y.—Comley v. Dazian, 114 N. Y. 
Risley v. Wightman, 
13 Hun 163. 

N. C.—Cherry v. Lake Drummond ° 
Canal ete:, Co:; 140° N. C422, 53" SH 
138, 111 AmSR 850, 6 AnnCas 143. 

Okl.—Davis v. Caruthers, 22 Okl. 
DAO Ol ke Doues 

Or.—Pulkrabek vy. Bankers’ Mortg. 
Corp., 115 Or. 379, 288 P 347; Sword 
v. East Oregon Lumber Co., 106 Or. 
458, 211 P 941. 

S. C.—Lee v. Unkefer, 77 S. C. 460, 
58 SE 343. 

[a] General denial.—(1). Where, 
in an action by the owner of two 
thirds of the reversionary interest in 
real estate for trespass causing per- 
manent damage to the estate, defend- 
ant entered a general denial, the 
right to require that all persons so 
interested be joined as parties was 
waived. Cherry v. Lake Drummond 
Canal, ete., Co., 140 N. C. 422, 53 SE 
138, 111 AmSR 850, 6 AnnCas 143. 
(2) An objection that plaintiff is not 
an unmarried woman, and hence 
should be joined by her husband, as 
required by code provisions, being in 
effect a plea of defect of parties 
plaintiff, is waived when not specially 
set up by demurrer or answer, and 
denial of the allegation of the com- 
plaint that plaintiff is an unmarried 
woman is insufficient as a plea of de- 
fect of parties plaintiff. Mayo ve 
Bentel, 164 Cal. 680, 130 P 432 [aff 
(A.) 126 P 370]. 

{[b] Demurrer for insufficiency.— 
Where, instead of demurring on the 
ground of a defect of parties plain- 
tiff, defendant demurs merely for in- 
sufficiency of facts to state a cause 
of action, he thereby waives the ob- 
jection of a nonjoinder of parties 
plaintiff. Chan Yo Chow vy. Lim Sing, 
(Cal. A.) 261 P 1039. 

{c] Failure specially to demur.— 
(1) Where defendant does not file 
a special demurrer to a petition be- 
cause of the failure to make the 
brothers and sisters of plaintiff par- 
ties to the action, he waives the ob- 
jection under code provisions that a 
defect of parties shown to exist ‘by 
a pleading is waived unless distinct- 
ly specified by a demurrer thereto. 
Wilcoxson vy. Martin, (Ky.) 129 Sw 
96. (2) Under code provisions that 
a defect of parties shall be raised by 
a special demurrer, an objection that 
the commonwealth was a proper par- 
ty to be joined as plaintiff in an 
action on the bond of a special court 
commissioner was waived by a fail- 
ure specially to demur. Caperton v. 
State Bank, etc., Co., 146 Ky. 415, 142 
SW 1021. 

[ad] Demurrer without naming un- 
joined plaintiffs—Newcome y. Wig- 
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and this rule has been applied to objections to amend- 
ed pleadings.*# 

Objection going to right or cause of action. Fail- 
ure specially to demur for nonjoinder of parties 
plaintiff does not constitute a waiver of the defect 
where the circumstances are such that the objection 
goes to the existence of the cause of action.7® 

[§ 386] (6) Effect of Waiver.’° Where defend- 
ant has waived the nonjoinder of parties plaintiff, he 
cannot question the jurisdiction of the court on this 
ground.?7 Waiver of a defect of parties plaintiff 
in an action on a joint contract does not change the 


rule that damage to all must be shown as a pre- 


requisite to recovery.*® 

[§ 387] d. Evidence. Where a defect of parties 
plaintiff is not apparent from the face of plaintiff’s 
initial pleading and defendant takes an exception 
because of an alleged defect, the burden is on de- 
fendant to prove such defect.7° Where defendant 
sets up a nonjoinder of parties plaintiff in his answer 
and specifies the names of the missing plaintiffs, evi- 
dence is admissible on behalf of defendant to prove 
such allegations of the answer.®® It is not neces- 
sary, in order to sustain an averment that certain 


necessary plaintiffs are omitted, to show that. all, 


the persons named in the averment are parties in 
interest.*+ The death of one who should have been 
joined in an action upon the demand sued on may 


gins, 78 Ind. 306; Lee vy. Scriver, 143 


PARTIES 


sen. v. Hansen, 110 Wash. 276, 188 P 


[§§ 385-390 


be proved in order to defeat a plea in abatement.*?” 

[§ 388] e. Questions for Jury. Where a defect 
of parties plaintiff is not apparent on the face of 
plaintiff’s initial pleading and is pleaded in the an- 
swer, the issue of whether or not such defect exists 
ordinarily involves a question of fact for the jury.** 

[§ 389] f. Curing Defect of Parties Plaintiff. A 
defect of parties plaintiff may be cured by the volun- 
tary appearance and joinder of the missing plain- 
tiff,s* or by an amendment in a proper case,*® or by 
failure to interpose an objection.*® A nonamenda- 
ble’? defect of parties plaintiff is not cured by ver- 
dict.25 

[§ 390] 10. Nonjoinder of Parties Defendant**— 
a. Nature and Character of Objection. Originally 
at common law it was held that in agtions ex con- 
traetu all joint promisors must be joined as defend- 
ants and that nonjoinder was a good ground of non- 
suit at the trial because of variance.°® But this 
practice’was abandoned and it has long been the rule 
at common law that in actions ex contractu non- 
joinder of parties defendant is ground for abatement 
and should be so pleaded,® unless the defect ap- 
pears upon the face of the complaint when it should 
ordinarily be raised by demurrer.®? At common law, 
in actions ex delicto, nonjoinder of parties defend- 
ant is not ground for abatement except where the 
title to realty may be involved, for the reason that 


C’s part ownership thereof and right 


Minn. 17, 172 NW 802. 460. 
74. Walton v. Washburn, 64 SW 78. Sword v. East Oregon Lumber 
634, 23 KyL 1008. Co.,- 106 Or. 1458, 211) P9941; Ander- 


[a] For instance, where defend- 
ant’s special demurrer for defect of 
parties ‘plaintiff was sustained and 
plaintiff amended his petition with- 
out correcting the defect of parties, 
defendant should have refiled the 
special demurrer for defect of parties 
and waived the objection, where, in- 
stead of refiling such demurrer, he 
filed a general demurrer to the 
amended petition for failure to state 
a cause of action. Walton v. Wash- 
burn, 64 SW 634, 23 KyL 1008. 

Amendments of defects as to par- 
ties gemerally see infra §§ 468-475. 

75. Agricultural «Credit: €o.. Vv. 
O’Rourke, 65 Mont. 517, 211 P 200. 

[a] Illustration.—Where the com- 
plaint in replevin was defective, in 
that it showed on its face that the 
plaintiff, a coo6wner, did not have an 
exclusive right to the possession of 
the automobile sought to be recov- 
ered, the defect was not waived by 
defendant’s failure to demur special- 
ly on the ground that there was a de- 
fect of parties plaintiff appearing on 
the face of the complaint, since such 
defect was not a defect of parties 
plaintiff, but went to the sufficiency 
of the facts to state a cause of ac- 
tion, under a code seetion providing 
that defendant may, by answer, de- 
fend on the ground that a third per- 
son was entitled to the property with- 
out connecting himself with the third 
person’s title. Agricultural Credit 
Ses v. O’Rourke, 65 Mont. 517, 211 P 

76. Effect of failure to plead non- 
joinder of a joint tenant see Joint 
Tenancy § 28 text and note 90. 

77. Hansen v. Hansen, 110 Wash. 
276, 188 P 460. 

[a] TIllustration.—Where defend- 
ant, in an action to declare a trust 
as to the legal title of certain land, 
failed to raise the point, either by 
demurrer or answer, that plaintiff’s 
wife was’ a joint owner of the land 
and a necessary party, he not only 
admitted the ownership of the prop- 
erty in plaintiff husband, but also the 
latter’s capacity to sue alone, so 
that the court had jurisdiction. Han- 


son v. East Oregon Lumber Co., 106 
Orr 459 eels Pao Ste 

{a] For example, a defendant who 
waives the objection that a suit to 
enforce a joint contract was brought 
by only one contractor does not 
thereby affect the substantial rights 
of the parties under the contract, but 
plaintiff dan still recover only by 
showing damage to the joint contrac- 
tors as a whole. Sword v. East Ore- 
gon Lumber Co., 106 Or. 458, 211 P 
941; Anderson v. East Oregon Lum- 
ber Co., 106 Or. 459, 211 P 937. 

79. Buckner v. Beaird, 32 La. Ann. 


{a] For example, on an exception 
by the lessee of a plantation, sued 
for one half of the rent, that plain- 
tiff cannot maintain the action sep- 
arately because he is a joint obligee 
in the lease, the lessee is bound to 
prove that fact or his exception will 
be overruled, where the fact is not 
disclosed by the petition. Buckner 
y. Beaird, 32 La. Ann. 226. 

80. Goodspeed v. Wasatch 
Lead Works, 2 Utah 263. 

[a] For example, where, in a suit 
by the manager and part owner of 
a mine to recover for ore alleged to 
have been sold to defendant, the an- 
swer set up the nonjoinder of parties 
plaintiff, and alleged who the true 
owners of the ore were, defendant 
was entitled at the trial to introduce 
evidence showing who such owners 
were. Goodspeed v. Wasatch Silver 
Lead Works, 2 Utah 263. 

81. Fowler v. Atlantic Mut. Ins. 
Co., 21 N. Y. Super. 322 (the defect 
in proof in not showing that all of 
those named are parties in interest 
presents a case of variance only 
which may be disregarded unless 
plaintiff has been misled). 

82. Groot v. Agens, 107 N. Y. 633 
mem, 14 NE 497, 1 Silv. A. 558. 


Silver 


to share in the profits, etc., the ques- 
tion was not for the court but should 
have been submitted to the jury. 
Wyekor v. Anthony, 9 Daly (N. Y.) 

84. Robbins v. Wyman, 75 Wash. 
6L7, 13:5 656. 

[a] For example, where plaintiff's . 
wife, who was a necessary party, did 
not join in the action, the defect was 
cured by her voluntary appearance, 
stating that she joined in the com- 
plaint and accepted the result of the 
action as binding on her, even though 
the appearance was irregular. Rob- 
ne v. Wyman, 75 Wash. 617, 135 P 

85. Robinson v. Thomas, 123 App. 
Div. 411, 107 NYS 1110; Rice v. Min- 
er, 202 NYS 256. 

86, Kirton v. Howard; 137 Se.c@ 
11, 134 SE 859. % 

Waiver of defect of parties plain- 
tiff see supra §§ 381-386. 


87. Amendment of defects see in- 
fra .§§  468—475. 
88. Rome v. Shropshire, 112 Ga. 


93, 37 SE 168. 

{a] For example, where property 
conveyed to a husband in trust for 
his wife is damaged by another, and 
the husband sues alone, as trustee, 
the defect is not amendable, and is, 
therefore, not cured by verdict. 
Rome v. Shropshire, 112 Ga. 93, 37 
SE 168. 

_89. Defendants in particular ac- 
tions or proceedings see cross refer- 
ences ante p 10. 

7 eta ce for particular kind of re- 
ief: 

Abatement of action see Abatement 

and Revival §§ 201-203. 
apo of judgment see Judgments § 


Dismissal or nonsuit see Dismissal 
and Nonsuit § 102. . 

bases of judgment gee Judgments 
Judgment for defendant on non- 

joinder as bar see Judgments § 1211. 


83. Enders v. Beck, 18 Iowa 86; Reviewability on appeal see Appeal 
Wyckoff v. Anthony, 9 Daly. (N. Y.) | and Error §§ 679, 680. 
417. 90. See Abatement and Revival § 
{a] Tllustration.—Where, in A’s | 201 text and note 96. 
action for B’s (his broker’s) conver- 91. See Abatement and Revival § 
sion of certain bonds, the answer set | 201. i 
up nonjoinder of C as plaintiff, and 92. See Abatement and Revival § 
the evidence was conflicting as to 201. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


mee 
6 We atta 


§§ 390-391] 


as a general rule plaintiff could sue any or all of the 
Under the codes 
and practice acts, however, these common-law rules 
have largely become inapplicable.®* 
nonjoinder of parties defendant does not deprive 
the court of jurisdiction,®® and a judgment or de- 
eree concerning subject matter of which the court has 
jurisdiction is not void as to parties before the court 
because of the nonjoinder of other parties defend- 
ant;°* and plaintiff will not be denied relief against 
defendants over whom the court has obtained ju- 
risdiction solely because there is necessarily involved 
a material question concerning the rights or labil- 
ities of an absent third party who cannot be brought 
But the judgment 


-defendants as he might choose.** 


within the court’s jurisdiction.®? 


is not binding on the omitted party.°® 
appears that all interested parties are in fact be- 
fore the court, a demurrer for defect of parties de- 
Where defendant de- 


fendant will be overruled.?® 


93. See Abatement and Revival § 
202. 
. 94. See Abatement and Revival § 
03. : 

95. Ariz.—Hook v. Hoffman, 16 


Ariz. 540, 147 P 722. 

Ga.—Faughnan vy. Bashlor, 163 Ga. 
525, 136 SE 545. 

Iowa.—Stewart v. Hall, 150 Iowa 
744, 130 NW 993. 

N. J.—Lapayowker v. Levitzky, 102 
Ned. Ls. .164; 130. An 627. 

N. Y.—-Keyes v. Ellensohn, 82 Hun 
1S. 15, BOGEN YS. 10355, [art 144 N. Y. 
700 mem, 39 NE 857 mem]; Bauman 
v. Kuhn, 57 Mise. 618, 108 NYS 773; 
Matter of Ruppaner, 15 Misc. 654, 37 
NYS 429, 25 NYCivProc 158 [aff 9 
App. Div. 422, 41 NYS 212]. See 
Rice v. Miner, "202 NYS 256 (defect 
of parties does not defeat the action). 

Va.—Matoaka Coal Corp. v. Clinch 
Valley Min. Corp., 121 Va. 522, 93 
SE 799. 

“The mere fact that necessary par- 
ties are not before the court upon 
the trial of an action does not oust 
the court of jurisdiction so far as 
such persons are concerned who were 
made parties to the action. The dis- 
tinction between necessary and prop- 
er parties has been too often dis- 
cussed, and the validity of judgments 
where, under the rules of law, other 
parties were necessary has been too 
often upheld to need the citation of 
authorities. The only effect of such 
omission is that the judgment is not 
binding upon the party who has been 
omitted.” Keyes v. Ellensohn, supra. 

[a] For example, under Practice 
Act sections providing that the court 
may direct parties to be brought in, 
and that no action shall be defeated 
by nonjoinder or misjoinder of par- 
ties if the general issue (now gen- 
eral denial) be pleaded, on a show- 
ing at the trial that the person who 
should have been defendant has been 
omitted, a plaintiff is entitled, the 
merits being with him, to a verdict 
against defendants on record, and -it 
was not error for the trial court in an 
action ex contractu to refuse to hear 
testimony as to nonjoinder of other 
parties defendant, although, by a 
Practice Act rule, the action of the 
court may be reviewed on appeal aft- 
er judgment. Lapayowker v. Levit- 
zky, 102 N. J. L. 164, 130 A 627. 

{b] In an action quasi in rem, the 
court is not deprived of jurisdiction 
because some parties are not within 
its jurisdiction, if the res and other 
parties are within its jurisdiction. 


Faughnan. v. Bashlor, 163 Ga. 525, 
1386 SE 545. 
{c] Ownership of stock.—The 


failure to make a domestic corpora- 
tion defendant does not deprive the 
court of jurisdiction of an action 
to determine the ownership of stock 
therein, under code provisions per- 
mitting a court to determine any con- 
troversy beforé it when it can be done 


2 


a 


PARTIES 


Ordinarily, the 


Where it 


without prejudice to the rights of un- 
joined parties. Hook v. Hoffman, 16 
Ariz. 540, 147 P 722. 

fd] fhe absence of parties de- 
fendant does not go to the jurisdic- 
tion of the subject matter.—Stewart 
v. Hall, 150 Iowa 744, 130 NW 993. 

[e] Ejectment.—Under code pro- 
visions that ‘‘the person actually oc- 
cupying the premises and any person 
claiming title thereto or claiming 
any interest therein adversely to the 
plaintiff may also at the discretion of 
the plaintiff be named defendants in 
the declaration,” the presence of the 
occupant is not essential to the juris- 
diction of the court, and if the claim- 
ant of the premises who is sued does 
not appropriately raise the point, and 
defends the action upon the merits, 
he is bound by the judgment. Matoa- 
ka Coal Corp. v. Clinch Valley Min. 


Corp., 121 Va. 522, 542; (93 SH 799. 
96. Stewart v. Hall, 150 Iowa 
744, 130 NW 993; 


Sicard v. Schwab, 
112 La. 475, 36 S 500. 

97. Searles v. Northwestern Mut. 
L. Ins. Co., 148 Iowa 65, 126 NW 801, 
29 LRANS 405; E. L. Husting Co. v. 
eee tea Co., 194 Wis. 311, 216 NW 

98. See Judgments §§ 1480-1490. 

Judgment for defendant on ground 
Sie ee as bar see Judgments 

99. Craft vy. Russell, 67 Ala. 9; 
O’Connor v. Virginia Pass., ete., Co., 
184 N. Y. 46, 76 NE 1082. 

[a] For example, where a com- 
plaint is for relief against several 
persons not parties, and whose pres- 
ence is unnecessary to a determina- 
tion, the prayer for relief may be 
deemed surplusage and a failure to 
join them is not cause for demurrer. 
O’Connor v. Virginia Pass., etc., Co., 
184 N. Y. 46, 76 NE 1082. 

{b] Effect of averments in an- 
swer.—A demurrer for want of par- 
ties defendant may be disregarded 
when the answer in which the demur- 
rer is incorporated shows that all 
the parties really interested are be- 
fore the court. Craft v. Russell, 67 
Ala. 9. 

1. Randals v. Pecos Valley State 
Bank, (Tex. Civ. A.) 192 SW 3638. 

[a] TIllustration.—Where the mak- 
ers of a note are sued thereon, if 
they desire to recover against a 
stranger to the note primarily liable 
therefor, the proper method is to 
make him a party to the suit, and a 
plea in abatement for defect of par- 
ties cannot be sustained. Randals 
v. Pecos Valley State Bark, (Tex. Civ. 
A.) 192 SW 363. 

2. Randals v. Pecos Valley State 
Bank, supra. 

Bringing in other parties generally 
see supra §§ 227-292. 

3. Moran y. St. Paul, 54 Minn. 279, 
56 NW 80. 

{a] Tllustration.—In an action for 
injuries caused by a bursting water 
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sires to bring into the action a third person who is 
neither a necessary nor a proper party to the plain- 
tiff’s suit, he cannot raise the point by a plea in 
abatement for defect of parties defendant, but 
should take appropriate steps to make such third 
person a party to the action.” 

Action against wrong defendant, 
an action is brought against the wrong party de- 
fendant will not render a complaint demurrable for 
defect of parties defendant. 

Construction avoiding defect. 
that there is a defect of parties defendant is techni- 
eal, and the transaction involved in the action is 
capable of a construction which obviates the defect, 
such construction should be adopted.* 

[§ 391] b. Manner of Raising Objection—(1) De- 
murrer—(a) In General. 
parties defendant appears from the face of the com- 
plaint or declaration, the objection may,° and ordi- 


The fact that 


Where an objection 


Where a nonjoinder of 


main, where the complaint contained 
a positive averment that such main 
was laid by defendant city, it was not 
subject to a demurrer for a defect of . 
parties defendant on the ground that 
the action should have been brought 
against a board of water commission- 
ers who possessed the sole authority 
to lay such water main. Even though 
the action should have been brought 
against such board and could not be 
maintained against the city, this did 
not demonstrate that there was a de- 
fect of parties defendant although it 
might suggest that the action was 
brought against the wrong defendant 
and that, with a proper answer, the 
action could not be successfully sus- 


tained. Moran vy. St. Paul, 54 Minn. 
279, 56 NW 80. 
* Brown v. Champlin, 66 N. Y. 
5. Ala.—lIrvin v. Irvin, 207 Ala. 
49320 Sy Sr OG ; 
Ark.—Cleveland v. Biggers, 163 
Ark. 377, 260 SW 432. 
Colo. — Snyder v. Voorhes, 7 Colo. 


A96 eos aos 

Ga. —Dickenson v. Hawes, 32 Ga. A. 
173, 122 Si)*8i1. 

I1l.—Sinsheimer v. William Skinner 
Mfg. Co., 165 Ill. 116, 46 NE 262 [rev 
54 ‘Til. TN. 1S NG 

Ind.—Thomas v. .Wood, 61 Ind. 
132; Bledsoe v. Irvin, 35 Ind. 293; 
Berkshire v. Shultz, 25 Ind. 523; Hub- 
bell v. Skiles, 16 Ind. 138; Sharpe We 
Baker, 51 Ind. A. 547, 96 NE 627, 99 
NE 44. 

Iowa.—Roop v. Seaton, 
252, 

Me.—Richmond vy. 
Me. 451. 


4 Greene 
Toothaker, 69 
145 
9 Nebr. 


Mo. A. 710, 123 SW 9 

Nebr.—Roose v. Peis. 
304, 2 NW 715, 31 AmSR 409. 

N. Y.—Leonara Vv; Pierce, d'S2ane 
Y. 4315 75 NBE"313) 1 BRANS 161; 
Decker v. Decker, 108 Nive dee 15 
NE 307; St. Louis Third Nat. Bank 
Vv: Graham, 174 App. Div. 503, 161 NYS 
159; Hevia v. Wheelock, 155 App. 
Div. 387, 140 NYS 351; Rhodes v. 
Dymock, 33. N. Y. Super. 141; Gabry- 
szak v. Gabryszak, 136 NYS "270; In- 
man v. Corwin, 9 NYS 195; Baton 
v. Balcom, 33 HowPr 80; Mayhew v. 
Robinson, 10 HowPr 162. 

N. C.—Geitner Vib JONES, clio meee 
591, 92 SE 493; Sullivan v. Field, 118 
INC! 358, 24 SE 735 Burns v. Ash- 
Toerd 73 N. C. 496 

D.—Bruffarts Vv. Ober, 48 N. 
997, 188 NW 174. ee 

Ok1. —Niblo _v. Oklahoma County 
Drain. Dist. No. 3, 58 Okl. 639, 160 
Pesos a COX yy. Gille Hardware, etce., 
Cos ‘OK1. 483, 58 P 645 

Or.—Maxwell Land, etc., Co. v. Her- 
miston Bank, etc., Co., 70 Or. 218, 
USS Eo Ze Ryckman v. Manerud, 68 
Or. 350, 136 P 826, AnnCas1915C 522; 
Cohen, \v. Ottenheimer, ToeOr. 220, 
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narily should,® be raised by demurrer. 
rer may lie where a defect of parties defendant 
would not appear from plaintiff’s initial pleading 
under an incorrect construction thereof placed up- 
on it by plaintiff, but would appear under a correct 


construction. 
When demurrer will not lie. 


face of the pleading, 
that ground.§® 


A speaking demurrer cannot properly raise the is- 
sue of a defect of parties defendant not apparent 


Porto Rico.—Ramis v. Prats, 32 
Porto Rico 811; Damas v. Martinez, 
8 Porto Rico 336. 

S. C.—Kirton vy. Howard, 137 S. C. 


11, 134 SE 859. 
Oe bere CEs tad Vou Saleh wl Vite 

W. Va.—United Fuel Gas Co. v. 
Morley: Oil,cete:, Co; LOL Wi. Va. 73, 
131 SE 713. 

[a] For instance, where the com- 
plaint against a single defendant on 
its face shows that the action is on 
a joint contract of guaranty of ten 
persons, the defect is properly raised 
by demurrer, since it is only where 
not apparent on the face of the plead- 
ings that the defect should be taken 
by answer. St. Louis Third Nat. 
Bank v. Graham, 174 App. Div. 5038, 
161 NYS 159. 

{b] Failure to join United States. 
—Where, by a contract with the gov- 
ernment reclamation service, plain- 
tiff agreed to convey its lands to a 
trustee, to be conveyed by him on the 
same conditions as United (\States 
lands included in the same reclama- 
tion project, and, in a suit against 


the trustee to enjoin the sale of plain-. 


tiff's lands at public auction, both 
the contract and trust deed are set 
out, and plaintiff’s real grounds for 
relief are based on breach of the con- 
tract by the reclamation, the com- 
plaint is subject to demurrer for fail- 
ure to make the United States a par- 
ty. Maxwell Land, etc., Co. v. Her- 
aniston Bank, etc., Co., 70 Or. 218, 139. 
P2921 

[c] Naming defendant in his in- 
dividual but not in his representative 
capacity may constitute a demurrable 
defect of parties defendant. Leonard 
vi Pierce, 182 N. Y. 431, 75 NE 313, 
1 LRANS 161. 

{d] Demurrer sustained.—Damas 
vy. Martinez, 8 Porto Rico 336. 

Necessity of plea in abatement see 
Abatement and Revival § 201 notes 


Ga.—Raines v. Stokeley, 152 
ca 156, 108 SE 903. 
Ind.—Clough ve ‘homas,, jou. und? 


24; White v. Bradfute, 56 Ind. A. 708, 
104 NE 123; White v. First. Nat. 


Bank, 56 Ind. A. 708, 104 NE 60; 
White v. Suggs, 56 Ind. A. 572, 104 
NE 55. 

Iowa.—Roop v. Seaton, 4 Greene 
252. 


Mo.—Barnard vy. Keathley, 230 Mo. 
209, 130 SW 306; Walker v. Deaver, 
79 Mo. 664. 

WN, Y.—Potter vi Ellice, 48. NN! XY. 
321; Fawcett v. New York, 112 App. 
Div. 155, 98 NYS 286; Hyde v. Lesser, 
93 App. Div. 320, 87 NYS 878; Van 
Dam vy. Tapscott, 40 App. Div. 36, 57 
NYS 534; Marvin v. Inglis, 39 HowPr 
329. 

S) ©:—Clark w. Tompkins, 15S: ¢: 
119 

[a] In Mississippi (1) a bill to 
foreclose a mortgage, showing that 
banks holding notes secured by the 
mortgage involved as collateral are 
not made parties defendant thereto, 
is subject to demurrer. Yates v. 
Council, 137 Miss. 381, 102 S.176. (2) 
If the residence of the omitted de- 
fendant in an action on a bill or note 
does not appear on the face of the 
declaration to be within the state, 


Where the nonjoin- 
der of parties defendant does not appear on the 
a demurrer will not le for 


PARTIES 


So a demur- 


Seg ea 


from the face of the complaint.® 
Defendant dead at beginning of action. 
plaint is not demurrable for a defect of parties de- 
fendant unless it appears therefrom that the party 
for whose nonjoinder the demurrer is interposed is 


A com- 


living at the time of the commencement of the ac- 


tion.!° 


If this does not appear, the objection should 
be taken by plea or answer.'? 
authority it would seem that, in order to render a 


According to some 


complaint demurrable, it should affirmatively appear 


exception to nonjoinder must be tak- 

en by plea in abatement; but if it 

does so appear, it may be taken by 

demurrer. Stiles v. Inman, 55 Miss. 
Black v. Shreeve, 


469. 
T Ne Ja Hae 
440, 456. 


a 

“Tf upon the true construction of 
an instrument set out in the bill, sub- 
scribers to it who are not made de- 
fendants should have been made de- 
fendants, the defect of parties may 
be taken advantage of by demurrer, 
though the complainant in his bill has 
put a construction on the instrument 
which would make it unnecessary to 
make such subscribers defendants.” 
Black v. Shreeve, supra. 

8. Ala.—Ramage vo Towles, 85 Ala. 
588, 5 S 342. 

Ga.—Strickland v. Strickland, 147 
Ga. 494, 94 SE 766. 

Ida.—Sanderson v. Salmon River 
Canal 'Co:;; itd! 34 -da. vi45,0 1199 Pe 
9993 

Ind.—Coddington v. Canaday, 157 
Ind. 243, 61 NE 567; Crawfordsville v. 
Bond, 96 Ind. 236; Strecker v. Conn, 
90 Ind. 469; Bimel v. Boyd, 53 Ind. 
A. 310, 101 NE 657; Sharpe v. Baker, 
51 Ind. A. 547, 96 NE 627, 99 NE 44; 
Garice v. Moore, 4 Ind. A. 20, 29 NE 


Ky.—Page v. Utterback, 206 Ky. 
388, 267 SW 242; Puckett v. Jame- 
son, 157 Ky. 172, 162 SW 801. 


Me.—Delcourt v. Whitehouse, 92 
Me. 254, 42 A 394. 
Nebr.—Hardy v. Miller, 11 Nebr. 


ae a NW 475. 
Y.—Mitchell v. Thorne, 134 N. Y. 
536. "32 NE 10, 30 AmSR 699; David 
Vv. City Nat. Securities @Oo., 174 App. 
Div. 593, 161 NYS 174; Gibson v. 
Blakley, 85 Hun 305, 32 NYS 1005; 
Kugelman v. Hirschman, 22 Misc. 
533, 49 NYS 1012 [aff 23 Mise. 773 
mem, 53 NYS 1107 mem]; Kutz v. 
Richards, 16 NYS 99; Daby v. Betts, 
16 AbbPr 466; Botsford v. Dodge, 65 
HowPr 145. 
Or.—State v. Hawk, 105 Or. 319, 
208 i 709,209 P 607. 
S. D.—Union Nat. Bank v. Halley, 
19 fe D. 474, 104 NW 213. 
Tex: —Cook v. Yandell Realty Co., 
(Civ. A.) 275 SW 850. 
i Ger igus v. Place, 71 Vt. 430, 46 
W. Va.—Cartright v. Cartright, 70 
ae Va. 507, 74 SE 655, AnnCas1914A 
“A demurrer for non-joinder of 
necessary parties defendant will not 
lie unless the complaint on its face 
shows the defect of parties.” Carico 
yaabhoones 4 Ind. A. 20, 29 NE 928, 
[a] For example (1) on a demur- 
rer for a deficiency of parties defend- 
ant, the court will not assume that 
there is a deficiency unless it so ap- 
pears on the face of the complaint. 
Daby v. Betts, 16 AbbPr (N. Y.) 466. 
(2) A demurrer for defect of parties 
defendant can only reach a defect 
apparent on’ the complaint and is, 
therefore, properly overruled where 
the complaint in no way showed that 
the missing party was in any way 
connected with the cause of action. 
Bimel v. Boyd, 53 Ind. A. 310, 101 NE 


Gos 
[b] Illustrations.—(1) Where a 


therefrom that the unjoined defendant is still liv- 
ing,'? while according to other authority it would 


bill against the heirs of a decedent 
failed expressly to aver that the nu- 
merous defendants named comprised 
all of decedent’s heirs at law, but did 
set forth the relationship to decedent 
of the parties made defendant, from 
which it appeared that they were 
heirs at law, if there were other 
heirs not named in thé bill it would 
be cause for plea in abatement, but 
since the bill did not disclose the ab- 
sence of any necessary parties, it 
was-not subject to demurrer on that 
ground. Cartright v. Cartright, 70 
W. Va. 507, 74 SE 655, Annas1914A 
its GPA) Where, in an action by a re- 


ceiver of a bank against the direc- 


tors thereof, the complaint does not 


‘Show that there were directors other 


than those joined, a demurrer will 


'present no question as to a defect of 


parties. Coddington vy. Canaday, 157 
Ind. 243, 61 NE 567. 


fie] Unknown parties.—There is 


,authority holding that, where plain- 
| tiff’s 


ignorance of, and inability to 
ascertain, the names of unjoined de- 
fendants affirmatively appears from 
plaintiff’s initial pleading, demurrer 
for defect of parties defendant will 
not lie. _Gate City Cotton Mills v. 
Alexander, 143 Ga. 42, 84 SE 118; 


| Waterman Co. v. Waterman, 40 App. 


| Div. 530, 58 NYS 168; 


| where 


oe v. Beck- 
With, 31 (Barb. CN. Yo) 339, L0mAbbier 
296, 19 HowPr 398. 

{d] Insolvent parties.—In a suit 
on a joint and several obligation, 
plaintiff’s initial pleading 
shows that unjoined obligors are in- 
solvent, demurrer will not lie for 
failure to join such parties defend- 
ant. Watts v. Gayle, 20 Ala. 817. 

9. Ramage v. Towles, 85 Ala. 588, 
5 S 342; Alger v. Slaght, 64 Mich. 
589, 31 NW 531; Coe v. Beckwith, 31 
Barb. GCNESYs) 339, 1Q AbbPr, 296,519 
HowPr 398. 

{a] Tllustrations.—(1) Where it 
is not apparent from the face of 
plaintiff's initial pleading that un- 
joined defendants had any interest 
whatsoever in the suit, demurrers for 
their nonjoinder which set up reasons 
why such persons should be joined 
are speaking demurrers seeking to in- 
troduce matter foreign to the allega- 
tions of plaintiff's pleading and are 
therefore properly overruled. Ram- 
age v. Towles, 85 Ala. 588, 5 S 342. 
(2) A demurrer which sets forth the 
names of unjoined defendants is ir- 
regular as it thereby assumes the 
functions of a plea in abatement, and 
no conclusion adverse to plaintiff can 
be drawn from such _ statements, 
which are not within the office of a 
demurrer. Coe v. Beckwith, 31 Barb. 
ae Y.) 339, 10 AbbPr 296, 19 HowPr 


10. Hamilton y. Buxton, 6 Ark. 24; 
Scofield v. Van Syckle, 23 HowPr (N. 
Yi.) Ove praitard vy. Jones, 11 HowPr 
GN.) 15695) “Good “Intent “Co, ve 
Hartzell, 22 Pa. 277; Hinchman v. 
Riggins, 1 Tex. A. Civ. Cas. § 294. 

11. Hamilton v. Buxton, 6 Ark. 24; 
Scofield v. Van Syckle, 23 HowPr (N. 
Y.) 97; Brainard v. Jones, 11 HowPr 
(N. Y.) 569; Hinchman v. Riggins, 1 
Nex. pAwmOLVn Leas wea 94. 

Taking objection by plea or answer 
generally sce infra § 393. 

William 


12. See Sinsheimer v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. 
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§§ 391-392] 


seem that the complaint is demurrable unless it af- 
firmatively appears therefrom that the unjoined 
defendant is dead, there being a presumption that 
he is alive in the absence of a showing to the con- 


trary.?° 


Defendant dying while action is pending. Under 
code provisions to the effect that, if one of two or 
more parties to an action dies, it may proceed against 
the survivors and the court may make an order to 
bring in the representatives of decedent, where a 
named defendant dies after commencement of the 
action, a demurrer will not lie to an amended com- 
plaint omitting such defendant for failure to name 
his personal representatives as defendants where it 


does not appear that he has any.'* 
Motion to amend, or demurrer. 


Skinner Mfg. Co., 165 Ill. 116, 121, 
46 NE 262 (“The rule is a: familiar 
one that in actions ex contractu all 
parties jointly liable should be joined 
as defendants. But if a party who 
should have been joined is omitted it 
is well settled that the other defend- 
ants can take advantage of the non- 
joinder only by plea in abatement. 
If, however, it expressly appears on 
the face of the declaration or some 
other pleading of the plaintiff that the 
party omitted is still living, as well 
as liable jointly with the other de- 
fendants on the contract, the other 
defendants may demur’ 

13. See McGregor v. Balch, eT VAS 
562, 567 (where the court said: “It 
is said, in some of the books, that it 
must appear of record, that the joint 
contractor omitted is still living, in 
order to take advantage of the non- 
joinder by demurrer, &c.; but this, I 
apprehend, is to be presumed, for at 
least seven years, unless the contrary 
appear’’). 

[a] In New York (1) it has been 
held that, in order to render a com- 
plaint demurrable for defect of par- 
ties defendant, it must appear affirm- 
atively from the complaint that the 
unjoined defendant is still living, the 
court basing its decision upon the 
theory that since the code allows de- 
murrer when a defect appears from 
the face of the complaint, unless the 
fact of the unjoined defendant’s be- 
ing alive is affirmatively alleged, so 
as to establish the point that he 
should have been joined, the defect 
of defendants does not appear on the 
face of the complaint and therefore 
it is not demurrable. Brainard v. 
Jones, 11 HowPr 569. (2) Butina 
later decision Brainard v. Jones, su- 
pra was held to be overruled by Za- 
briskie v. Smith, 11 N. Y. 480, which 
was construed as dealing with the 
same point as respects defect of par- 
ties plaintiff, and the court held that 
demurrer would lie for nonjoinder 
unless it affirmatively appeared that 
the unjoined defendant was dead, the 
theory apparently being that in the 
absence of such a showing there was 
a presumption that the unjoined de- 
fendant was alive. Eaton v. Balcom, 
33 HowPr 80. 

14. Empire State Sav. Bank v. 
Beard, 81 Hun 184, 30 NYS 756 [rev 
on other grounds 151 N. Y. 638 mem, 
45 NE 1131 mem]. 

15. State v. Maryland Fidelity, 
€tc., Co.,, 114 S.C. 11,7104 SH 182: 

[a] Illustration.—Where an ‘ac- 
tion at law was brought against sure- 
ty companies upon the official bonds 
of a county supervisor, who was de- 
ceased, and one of the surety com- 
panies demurred on the ground that 
there was a defect of parties defend- 
ant in that the legal representative of 
the estate of the deceased supervisor 
was not joined as a party defendant, 
it was error for the trial court to sus- 
tain such demurrer since the legal 
representative was a proper but not 
a necessary party to the action, and 
the only defect of parties which is 
ground for demurrer is a defect of 


2 


¥ 


There is authority 


PARTIES 


[47 C.J.] 205: 


holding that a defect of proper, as distinguished 
from necessary, parties defendant in an action at 
law is not ground of demurrer but should be cured 
instead by a motion to amend,!® although a defect 


of necessary parties is ground for demurrer.'® 


[§ 392] (b) Form of Demurrer. 
and practice acts permitting a demurrer when it 
appears on the face of the complaint that there is 
a nonjoinder of parties defendant and requiring the 
demurrer to specify the grounds of objection,’? a 
demurrer upon the ground of nonjoinder of par- 
ties defendant should state such ground,'® should 
point out the precise nature of the objection,'® and 
should name or otherwise identify the missing de- 


Under codes 


fendants,”° unless plaintiff can readily ascertain the 


necessary parties. State v. Maryland 
Fidelity, etce., Co., 114 S. C. 511, 104 


SE 182. 
16. State v. Maryland Fidelity, 
ete; (Co:;) supra. 


Necessary and proper parties in 
equity see Equity §§ 276-302. 


17. See statutory provisions. 
18. Ark.—Fitzhugh v. First Nat. 
Bank, 6 SW (2d) 308; Love v. Cahn, 


93 Ark. 215, 124 SW 259; Chrisman 
v. Jones, 34 Ark. 73. 
Ga.—Hartsfield v. Tremont Temple 


Baptist Church, 163 Ga. 557, 136 SH 


550; Crowley v. Calhoun, 161 Ga. 354, 
130 SEH 563; Cason v. United Realty, 
ete; Con 158) Garias4, £23. SE 23945 


Hunt v. Doyal, 128 Ga. 416, 57 SE 489; 
Davis v. Sturgis, 30 Ga. A. 655, 118 
SE 700. 

Ida.—Bonham Nat. Bank v. Grimes 
Pass Placer Min. Co., 18 Ida. 629, 111 
PHLOTSs 

Ill.—Lacrosse Lumber Co. v. Jack- 
sonville Grace M. E. Church, 180 Ill. 
A. 584; Watson v. Bardwell, 154 Ill. 
A: 326. 

Ind.—Cox v. Bird, 65 Ind. 277; 
Baltimore, etc., R. Co. v. McWhinney, 
36 Ind. 436; Musselman vy. Kent, 33 
Ind. 452. 

Ky.—Johnson v. Whitley 
219 Ky. 275, 292 SW 797. 

Nebr.—Holway v. American Exch. 
Nat. Bank, 64 Nebr. 67, 89 NW 3882. 

N. Y.— Getty v. Hudson River R. 
Coy, 8: HowPralt Ty 

Oh. —Dunning v. Choate, 8 Oh. Dec. 
(Reprint) 316, 7 WklyLBul 77. 

Okl.—Billy v. McGill, 113 Okl. 153, 
240 P 119; 


County, 


Okl. 249, 120 P 918; Davis v. Caru-| 

thers, 22 Okl. 323, 97 P 581. 
Wis.—Burhop v. Milwaukee, 18 

Wis. 431. f 
19. Ind.—Gaines v. Walker, 16 


Ind. 361. 

N. J.—Waker v. Booraem, 68 N. J. 
Eq. 345, 59 A 451. 

N. Y.—Mitchell v. Thorne, 134 N. 


Y. 5386, 32 NE 10, 30 AmSR 699; An-) 


derton v. Wolf, 41 Hun 571, 4 NYSt 


101. 
Or.—Whitney v. Whitney, 114 Or. 
102, 235' PB 293, 


Wis.—Murray  v. 69 
Wis. 483, 34 NW 522. 

“A demurrer for defect of parties, 
to be sufficient, must recite that there 
is a defect of parties . . and give 
the name or names of the parties who 
should be joined, stating whether as 
plaintiffs or defendants.” Henderson 
ies 198 Ind. 608, 610, 154 NE 

[a] TIllustration.—In a suit for the 
construction of the will of W, the 
great-grandfather of J, a demurrer to 
the nonjoinder of J as a legatee un- 
der the will of his grandfather C does 
not raise the question of his non- 


McGarigle, 


joinder as a possible legatee under, 


the will of W, his great-grandfather, 
and will, therefore, be amended where 
it appears that J should have been 
joined as a legatee under the will of 
his great-grandfather but not as a 
legatee under the will of his grand- 
father. Waker v. Booraem, 68 N. J. 
Eq. 345, 59 A451. 


Culbertson v. Mann, 30, 


names of the missing parties, in which case the 


[b] In Texas (1) the issue of 
nonjoinder of parties defendant can- 
not’ be raised by general demurrer 
(Hill v. Newman, 67.Tex. 265, 3 SW 
271; Shelby v. Burtis, 18 Tex. 644; 
De Proy''v. Progakis, (Civ. A.) 259 
SW 620; Southern Kansas R. Co. v. 
Lockhart, (Civ. A.) 141 SW 127) (2) 
but should be taken advantage of by 
special demurrer (Mott v. Ruenbuhl, 
1 Dex A, Civ,  CasiwS2S99e 


20. Ala.—Chambers v. Wright, 52 
Ala. 444. 
Py cpakis ta iba: Pa v. Meyers, 7 Alaska 


Cal.—Kreling vy. Kreling, 118 Cal. 
413, 50 P 546. 

Ga.—Dawson v. Equitable Mortg. 
Co., 109 Ga. 389, 34 SE 668. 

Ind.—State v. McClelland, 138 Ind. 
395, 37 NE 799; Dewey v. State, 91 
Ind. 173; Williams v. State, 87 Ind. 
527; Gardner v. Fisher, 87 Ind. 369; 
Cox: vi. Birds. 65) ind) i Zita oma hive 
Kirkpatrick, 58 Ind. 254; Nicholson 
v. Louisville, ete., R. Co., 55 Ind. 504; 
Clough v. Thomas, 53 Ind. 24; Dur- 
ham v. Bischof, 47 Ind. 211; Willett 
v. Porter, 42 Ind. 250; Marks v. In- 
dianapolis, ete., R. Co., 38 Ind. 440; 
Vansickle v. Erdelmeyer, 36 Ind. 262; 
Musselman y. Kent, 33 Ind. 452; New- 
kirk v. Watson, (A.) 161 NE 704; 
Vernon, etc., R. Co. v. Washington 
Tp., 48 -Ind.v A. 3095 (95 INE 599, 

Kan.—Federal Betterment Co, v. 
Biaes, 75 Kan. 69, 88 P 5655. . 

Ky.—Union > Trust, ‘ete, Co. “NV. 
Marshall, 130 Ky. 206, 113 SW 73. ; 

Minn.—Anderson y. Dyer, 94 Minn. 
30, 101 NW 1061; Jaeger v. Sunde, 
70 Minn. 356, 73 NW 171. ‘ 

N. Y.—Humbert v. Abeel, 7 NYCiv 
Proe 417. 

Or.—Wolf v. Eppenstein, 71 Or. 1, 
140 P 751; Crawford v. Klamath 
County School Dist. No. 7, 68 Or. 388, 
137 P 217, 50 LRANS 147, AnnCas 
LOVSC 477. 

Wash.—Van Horne vy. Watrous, 10 
Wash. 525, 39 P 136. 

Wis.—Buerger v. Buerger, 178 Wis. 
352, 190 NW 126. 

See Huckabee v. Newton, 23 S. C. 
291, 296 (“It is not necessary in a de- 
murrer for defect of parties to give 
the names of those who should be 
joined. This,’ in many cases, would 
be utterly impossible. All that is 
necessary is to point out to the plain- 
tiff the objection to his complaint in 
such manner as to enable him to- 
amend by making proper parties’’). 

“Under the Code, as under the old 
chancery practice, a demurrer for de- 
fect of parties defendant is bad if it 
does not in some suitable manner 
point out the persons who ought to 
be made _ defendants.’’ Jaeger v. 
Sunde, 70 Minn. 356, 357, 73 NW 171. 

[a] Rule applied to parties un- 
known to defendant.—Humbert ov. 
Abeel, 7 NYCivProc 417. 

[b] No proper parties.—A demur- 
rer on the ground that there are “no 
proper parties,” without naming the 
missing parties ,is insufficient to 
raise the question of nonjoinder of 
parties defendant.. Dawson y. Equi- 


206 [47 C.J.] 


demurrer need not state them.” 
Counterclaim. 


of parties defendant.24 


Objection going to cause or right of action. 
murrer for defect of parties defendant does not raise 
the issue of the sufficiency of the complaint to state 


Under a statute permitting a de- 
murrer to an answer only on the ground that it does 
not contain a counterclaim or defense, a demurrer 
on the statutory ground is sufficient to raise the 
point that defendant cannot maintain his counter- 
claim against plaintiff without joinder of other par- 
ties defendant to the counterclaim.” 

A demurrer for defect of parties plaintiff does not 
raise the issue of a defect of parties defendant.” 

A demurrer for insufficiency of facts to constitute 
a cause of action does not raise the issue of a defect 


PARTIES 


[$§ 392-398 


to a plea in abatement.?° 


fendant.?7 


A demurrer for plaintiff's lack of capacity to sue 
does not raise the issue of a defect of parties de- 


A joint demurrer to a complaint upon the ground 
of a defect of parties defendant will be overruled 
if the action can be maintained, without prejudice 
as to the rights of any one of the defendants, with- 
out bringing in new parties.*° 

[§ 393] (2) Plea or Answer—(a) In General. 
Where nonjoinder of parties defendant does not ap- 
pear from the face of the pleadings, the objection 


may,2® and ordinarily should,®?® be taken by plea or 


A de- | answer. 


a cause of action,?® since such demurrer is equivalent 


ere Mortg. Co., 109 Ga. 389, 34,.SE 


[ec] Form of demurrer held suffi- 
cient.—Where a complaint alleged 
that Israel B. Guynn and James B. 
Guynn, doing business under the 
firm name of I. B. Guynn & Bro., 
executed notes and a contract, which 
instruments were filed with, and 
made a part of, the complaint, and 
where the notes were signed by the 
firm name but in the contract the 
christian names of the persons pro- 
posing the aforesaid firm were given, 
a demurrer for defect of parties de- 
fendant was held good as against the 
contention that it failed sufficiently 
to point out the names of the omit- 
ted defendants, which demurrer was 
in the following form: ‘‘There is a 
defect of parties defendants, in this, 
to wit, the said I. B. Guynn & Brother 
who signed said notes sued on, and 
with whom said contract sued on 
was made, should be made parties de- 


fendants.”’ Durham v. Bischof, 47 
Inds 21 203: 
21. Buerger v. Buerger, 178 Wis. 


352, 190-NW ‘126; Franke v. H: P, 
Nelson Co., 157 Wis. 241, 147 NW 13. 
[a] Tlustration.—In an action 
against trustees for an accounting, 
where plaintiff claimed as a life ten- 
ant and necessarily the order on 
which the suit was brought named 
the remaindermen, and plaintiff could 
-not claim that the remaindermen’s 
names were unknown to her, a de- 
murrer that there was a ‘defect of 
parties defendant, because only the 
trustees were joined and the remain- 
dermen were not made parties, con- 
tained a particular statement of the 
defect within statutory provisions re- 
quiring a ‘“‘particular statement of the 
defect.” Buerger v. Buerger, 178 
Wis. 352, 190 NW. 126. 
22. Campbell v. Jones, 25 Minn. 
a Uaysy, 
23. Kent v. Adtna Ins. Co., 84 App. 
Div. 428, 82 NYS 817. 

fa] For example, under code sec- 
tions providing that a defect of par- 
ties defendant may be raised by an- 
swer when it does not appear on the 
face of the complaint, and by demur- 
rer when it does, and is waived as to 
defendant if not so raised, a demur- 
rer for defect of parties plaintiff does 
not present the question as to wheth- 
“er the party not joined should have 
been made a defendant or been 
brought in before trial. Kent v. 
Aftna Ins. Co., 84 App. Div. 428, 82 

NYS 817. 
~94- “Smith '\vi. Rader, 81 Ida. 423, 
173 PP 970; Bonham Nat. Bank:'v. 
Grimes Pass Placer Min. Co., 18 Ida. 
629, 111 P 1078; Henderson v. State, 
198 Ind. 608, 154 NE 378; Pittsburgh, 
etc., R. Co. v. Schmuck, 181 Ind. 323, 
103 NE 325; Carskaddon v. Pine, 154 
Ind. 410, 56 NE 844; Whipperman v. 
Dunn, 124 Ind. 349, 24 NE 166, 1045; 
Dunn v. Tousey, 80 Ind. 288; Wright 
v. Jordan, 71 Ind. 1; Leedy v. Nash, 


67 Indi 31L) sCox vip Bird 65 Inde 200; 
Shane v. Lowry, 48 Ind. 205; Balti- 
more, ete., R. Co. v. McWhinney, 36 
Ind. 436; Turner Vv. Cook, 36 Ind. 129; 
Musselman _v. Kent, 33 Ind. 452; 
Southern R. ‘Co. v. French Lick, 52 
Ind. A. 447, 100 NE 762; Vernon, 
etce., R.. Co. v. Washington Tp., 48 
Ind. A. 309, 95 NE 599; Svanburg 
v. Fosseen, 75. Minn. 350, 78 NW 4, 
74 AmSR 490, 43 LRA 427; Burhop 
v. Milwaukee, 18 Wiss 431. 

abi iJ.) & Wi liberty; ) inc. iv: iCo- 
lumbia Trust, etc., Bank, 121 Or. 289, 
254°P 1016: 

26. J. & V. Liberty, Inc. v. Colum- 
bia Trust, ete., Bank, supra. 

27. Johnson School Tp. v. Citizens’ 
Bank, 81 Ind. 515 

[a] For example, in an action on 
a paper evidencing the indebtedness 
of a school township, a demurrer for 
want of capacity to sue on the part 
of plaintiff does not present the ques- 
tion whether: the indorsers should 
have been made defendants. John- 
son School Tp. v. Citizens’ Bank, 81 


Ina 5r5: 

28. Dalrymple v. Security L. & T. 
Co., 9 N. D. 306, 88 NW 245. 

29. Ala.—Boswell v. Morton, 20 
Ala. 235. 


Ga.—Dickenson v. Hawes, 32 Ga. A. 
173,-122 SH) 811. 

Ind.—Thomas v. Wood, 61 Ind. 132; 
Bledsoe v. Irvin, 35 Ind. 293; Clark 
v. Schindler, 43 Ind. A. 269, 87 NE 
44 


Ky.—Carpenter v. Miles, 17 B. Mon. 


598. 
Nev.—Mandlebaum vy. Russell, 4 
AGENT aie, 


Nev. 551. 
N. Y.—Sweet v. Tuttle, 
465; Mason v. Wells, 5 Thomps. & 
C.-714, 2 Hun 518; Leavitt v. Dodge, 
16 NY Sis3:0:9) Mayhew v. Robinson, 
10 HowPr 162. 
Or.—Ryckman v. Manerud, 68 Or. 
350, 186 P 826, AnnCasl1915C 522. 
S. C.—Clark v. Tompkins, 1 S. C. 


19) 

S. D.—Burnett v. Costello, 15 S. D. 
89, 87 NW 575. 

Tex.—Denison, ete., Suburban R. 
CosvVeaSMIthswLe) ‘Mex CivetAy sds 47 
SW 278; Leonard v. Worsham, 18 
Tex. Civ. A. 410, 45 SW 336. 

Wis.—Burkhardt Milling, ete., Pow- 
er Co. v. Hudson, 162 Wis. 361, 156 
NW 1011. 

Wyo.—Becker v. Hopper, 22 Wyo. 
237, 188 P 179, AnnCas1916D 1041, 238 
Wyo. 209, 147 P 1085, AnnCas1918B 
35 


fa] Joint obligor.—Boswell _ v. 
Morton, 20 Ala. 235. 

Rule in Mississippi in action on 
bill or note see supra § 3891 note 6 


Lak 
30. Ala.—lIrvin v. Irvin, 207 Ala. 
4930 93uS bil t. 


Conn.—Davison v. eloigen; 55 Conn. 
103, 10 A 515, 3 AmSR 40. 
D. C.— Evans v. Marsh, 38 App. 


341 


Ill.—Rutter v. McLaughlin, 257 Ill. 
199, 100 NE 509 [aff 169 Ill. A. 430]; 


When a defect of parties defendant appears 
upon the face of the complaint, the objection cannot 
ordinarily be taken by answer.*? 


x 
‘ 


~< 
Glos v. Patterson, 204,11]. 540, 68 NE 


443; Wadsworth v. Duncan, 164 Ill. 
360, 45 NE 132; Wilson vy. Wilson, 
PZ eA SO SoL 


Ind.—Crawfordsville v. Bond, 96 
Ind. 236; Sharpe v. Baker, 51 Ind: A: 
547, 96 NE 627, 99 NE 44. 

Me.—Look v. Watson, 117 Me. 476, 
104 A 850; Delcourt v. Whitehouse, 
92 Me. 254, 42 A 394; McGreary v. 
Chandler, 58 Me. 537; Chick v, Tre- 
vett, 20 Me. 462, 37 AmD 68. 

Mass.—Boston First Nat. Bank v. 
Swift, 258 Mass. 573, 155 NE 606; 
Christian Feigenspan v. McDonnell, 
201 Mass. 341, 87 NE 624; Wood v. 
Farmer, 200 Mass. 209, 86 NE 297; 
Gott v. Dinsmore, 111 Mass. 45. 

Mich.—McKnight v. Lowitz, 196 

Miss.—Belt v. Adams, 125 Miss. 387, 
87 S 666 [overr suggestion of error 
124 Miss. 194, 86 S 584]. 

Nebr.—Maurer v. Miday, 25 Nebr. 
575, 41 NW 395. 

N. Y.—Decker 
128, 15 NE 307; 
ted, 2 Lans. 17; 


Mich. 368, 163 NW 94. 


v. Decker, 108 N. Y. 
Kingsland v. Brais- 
Rhodes v. Dymock, 
33 N. Y. Super. 141; Humbert v. 
Abeel, 7 NYCivProc 417; Allen v. Se- 
wall, 2 Wend. 327 [rev on other 
grounds 6 Wend. 335]; Seymour v. 
Minturn, 17 Johns. 169, 8 AmD 880. 

Oh.—Higdon v. Gardner, 2 Oh. Cir. 
Ct. 340, 1 Oh. Cir. Dec. 519. 

Pa.—Hinfeld v. Shermer, 56 Pa. Su- 
per. 4; Wollaston v. Park, 47 Pa. Su- 
per 90; Dixon v. Wood, 22 Pa. Co. 

S. C.—Kirton v. Howard, -137 S. C. 
11, 134 SE 859. 

Tex.—Hill v. Newman, 67 Tex. 265, 
3 SW 271; Cook v. Yandell Realty 
Go:, Cin: A.) 275 SW 850; Oliver v. 
Huckins, (Civ. A.) 244 Sw 625. 

Beets _—McGregor Vie ‘Balehy Ags Vite 

Wis.—Franke v. H. P. Nelson Co., 
157 Wis. 241, 147 NW 13. 

Eng.—Rice v. Shute, 5 Burr. 2611, 
98 Reprint 374. 

[a] Rule applied to suit against 
a voluntary association.—Davison v. 
Holden,,. 55:7. Conn.) 103.5 Om Acto Douas 
AmSR 40; Wadsworth we Duncan, 
164 Ill. 360, 45 NE 132; McGreary 
v. Chandler, 58 Me. 537; Chick. v. 
Trevett, 20 Me. 462, 37 AmD 68; Gott 
Vv. Dinsmore, att Mass. 45; Kingsland 
v. Braisted, 2 Lans. (N. Y.) L757 Hum- 
bert v. Abeel, 7 NYCivProc 417; Al- 
len v. Sewall, 2 Wend. (N. Y.) 327 
[rev on other grounds 6 Wend. 335]; 
Seymour v. Minturn, 17 Johns. (N. 
Y.) 174, 8 AmD 380; Higdon v. Gard- 
mer, 2 Oh. Cir. Ct. 340, 4 Oh. Cir. Dec. 
519; Rice v. Shute, 5 Burr. 2611, 98 
Reprint 374. - 

Where it does not appear that un- 
joined defendant is living see supra 
§ 391 text and note 11. 

‘Where plaintiff has alleged igno- 
rance of the names of missing de- 
fendants see supra § 391 note 8 [ce]. 

31. Clough v. Thomas, 53 Ind. 24; 
Walker v. Deaver, 79 Mo. 664; Coy- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 394] 


[§ 394] (b) Form of Answer.*? 
based upon nonjoinder of parties defendant must be 
specifically pleaded®* by a plea or answer setting 
forth the faets,** and cannot be raised under a gen- 


kendall v. res eae 115 Misc. 5657, 
188 NYS 769. 

Demurrer see supra § 391. 

32. Joining objection to defect of 
parties with matter in bar see Plead- 


ing [31 Cyc 220]. 


33. Conn.—Namura v. Machulsky, 
96 Conn. 465, 114 A 672. 
a. J Peace, 131 Ga. 687, 
62 SE 1025. 
Mass.—Wood vy. Farmer, 200 Mass. 
-209, 86 NE 297. 
N. Y.—Persons v. Kruger, 45 App. 


ra 187, 60 NYS 1071, 7 NYAnnCas 

Va.—Matoaka Coal Corp. v. Clinch 
Valley Min. Corp., 121 Va. 522, 548, 
93 SE 799. : 

“Pleas in abatement for non-join- 
der of defendants are not common 
in actions ex delicto, but the reason 
for this is that in the great majority 
of tort actions the plaintiff may, at 
his own option, sue one or any or all 
of those who have participated in the 
wrong; and in such cases the failure 
to join any or all participants as de- 
fendants is not a valid objection. 

- But when the reason ceases 
the law ceases, and w'here the plain- 
tiff in actions ex delicto improperly 
omits parties who ought-:to be joined 
as defendants there tan be no ques- 
tion that the proper remedy is exactly 
the same as in actions ex contractu. 
There is no reason for any distinction 
in this respect between the two class- 
es of action, and none is made by 
the authorities. The regular and 
well-established method of objecting 
to any action ‘for too few defend- 
ants,’ where the ground for the ob- 
jection does not appear on the face 
of the declaration; is by a plea in 
abatement. The decisive question 
is whether the objection is good, not 
whether the action is in contract or 
in tort. Ordinarily the objection is 
not good in actions of tort, but wher- 
ever it is good, regardless of ‘the 
form of the action, the only remedy 
known to our law is a plea in abate- 
ment.” Matoaka Coal Corp. v. Clinch 
Valley Min. Corp., supra. 

[a] Paper held answer in abate- 
ment.—A paper filed by defendant en- 
titled, ‘‘Motion to Dismiss and De- 
murrer,”’ stating that other persons 
are necessary parties defendant, and 
averring that defendant should, 
therefore, not be held to answer and 
that the action should be dismissed, 
is an answer in abatement, and prop- 
erly raises the question of nonjoinder. 
Wood v. Farmer, 200 Mass. 209, 86 
NE 297. 

34. Conn.—Tweedy v. 27 
Conn. 42. 

Fla.—McLeod v. Citizens’ Bank, 61 
Fla. 343, 56 S 190. 
Schindler, 43 Ind. 
A. 269, 87 NE 44, 

Miss.—Belt v. Adams, 125 Miss. 
387, 87 S 666 [overr suggestion of 
error 124 Miss. 194, 86 S 584]. 

N. Y.—Hawkins v. Mapes-Reeve 
ete Co., 178 N. Y. 236, 70 NE 783. 
North American Bank v. "Hornsey, 13 
NYCivProc 158, 160. 

Tex.—Cook v. Yandell Realty Co., 
(Civ. A.) 275 SW 850; Good v. Stans- 
berry, (Civ. A.) 240 Sw 958, 960. 

“A plea in abatement because of 
the nonjoinder of parties which does 
not allege definitely and specifically 
the nature and extent of the interest 
held or claimed by the parties who 
are not joined is insufficient.” Good 
vy. Stansberry, supra. 

“The object of the plea is to give 
the plaintiff a better writ. sire 
plea must correct the mistake, so as 
to enable the plaintiff to set it right.” 
North American Bank v. Hornsey, su- 


pra. ‘ 

[al Mlustration.—A plea of non- 
joinder of copartners is defective 
when it fails to show that defendant 


Jarvis, 


; 


Dd 


PARTIES 


An objection 


was in partnership with the persons 
who have been omitted at the: time 
of the making of the note sued upon. 
McLeod vy. Citizens’ Bank, 61 Fla. 343, 
56 S 190 

[b] Facts appearing on record.— 
Where a plea in abatement is based 
on the fact that a copromisor was 
omitted, a reference in such plea to 
the fact of the omission of the co- 
promisor as a defendant is necessary 
only as a statement of the ground of 
abatement, and not as an averment 
of fact where the fact otherwise ap- 
pears from the record. ‘Tweedy v. 
Jarvis, 27 Conn. 42. 

[c] Plea held sufficient.—Clark v. 
Schindler, 43 Ind. A. 269, 87 NE 44. 


35. Anderson v. Hall, (Mo.) 188 
SW 79; Johnson v. United R. Co., 247 
Mo. 326, 152 SW 362, 374; Dunna- 


way v. O’Reilly, 102 Mo. A.°718, 79 
SW 1004; Peckham v. Wentworth, 
116 NYS 781; Kirton v. Howard, 137 
S Collins SE 859. 


36. Ivans v. Marsh, 38 App. (D. 
C.) 341; Dixon v. Wood, 207 PATO. 
634; Matoaka Coal Corp. v. Clinch 


a ley Min. Corp., 121 Va. 522, 93 SE 
7.99. 

37. U. S—Segee v. Thomas, 21 F. 
Cas. No. 12,633, 3 Blatchf. 11. 

Ark.—Hicks y. Branton, 21 Ark. 
186. 

Conn.—Tweedy v. Jarvis, 27 Conn. 


D. C.—Parker v. Heald, 29 App. 35. 
La.—New Orleans v. Ripley, 5 La. 
120, 25 AmD 175; David v. Bloi, 4 


La. 106. 

Mass.—Wilson v. Nevers, 20 Pick. 
20. 

Mich.—Hutton v. Cuthbert, 51 Mich. 
229, 16 NW 386. 

Miss.—Belt v. Adams, 125 Miss. 
387, 87 S 666 [overr sugg ee of 


error 124 Miss. 194, 86 S 58 
N. H.—Ela v. Rana, 4UN, ELS 30d: 


N. J.—Mershon v. Hobensack, 22 
Na disp 15.438 
N. Y.—Stiefel v. Berlin, 28 App. 


Div. 103,50 NYS £47, 27; NYCivProe 
216; Kingsland v. Braisted, 2 Lans. 
17; Schwartz v. Wechler, 2 Misc. 67, 
20 NYS 861, 29 AbbNCas 332, 23 NY 


CivProc 21; Humbert v. Abeel, 7 NY 
CivProc 417; Fowler v. Kennedy, 2 
AbbPr 347; Robertson vy. Smith, 18 


Johns. 459, 9 AmD 227, 

Or.—North Powder Milling Co. v. 
Coughanpur, 34 Or, 9, 54 P 223. 

Pa.—Witmer v. Schlatter; 15 Serg. 
& R. 150; Rivers v. Fame Lodge No. 
16, hae 11 Pa. Co. 241 

S. C—Cone v. Cone, 61 SC. 5125 39 
SE 748; Miller v. Ford, AUIS H CM nop 
3765 55 "AmD 687. 

Bng.—Joll v. Howe, 4 C. B. 249, 56 
ECL 249, 136 Reprint 501. 

See Union Trust, etc., Co. v. Mar- 
shall, 130 Ky. 206, 113 SW 73 (coun- 
sel should state the name of the ane 
ne defendant). 

[a] For example (1) the nOtpin 
der of a party is to be raised by a 
plea suggesting the party to be made 
a defendant and the necessity for 
the party omitted to be joined. Belt 
v. Adams, 125 Miss. 387, 87 S 666 
{overr suggestion of error 124 Miss. 
194, 86 S 584]. (2) Where one sued 
for diverting water from a mill de- 
fends on the ground that the water 
was diverted by others after it passed 
him, it is in the nature of a plea in 
abatement, and is demurrable if the 
defect of parties defendant does not 
appear on the complaint, and defend- 
ant does not name the omitted par- 
ties. North Powder Milling Co. vy. 
Coughanour, 34 Or. 9, 54 P 223. 

[b] Christian name.—A plea in 
abatement must state the christian 
name of the party defendant whose 
nonjoinder is the ground of the plea, 
but a statement of the name by in- 
itials which may be a name instead 
of merely initials is sufficient. Twee- 


eral denial,*> nor under the general issue.?® 
narily the plea or answer should name or describe the 
missing parties,?7 and, according to some authority, 
show that they are living?® and within the jurisdic- 
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Ordi- 


dy v. Jarvis, 27 Conn. 42. 

{c] Persons unknown to defend- 
ant.—An answer pleading a nonjoin- 
der of parties defendant, which sets 
out that certain persons whose names 
are stated, and certain others whose 
names are alleged to be unknown to 
the defendant answering, but who 
are living and residents of the county 
in which the action was brought, and 
known to plaintiff, are jointly liable 
and should have been made parties 
defendant, is insufficient, because it 
does not state the names of all the 
persons who should have been made 


parties. Humbert v. Abeel, 7 NYCiv 
Proc 417. 
[dad] Rule applied to action against 


association.—Kingsland v. Braisted,* 
2. ans eGNenyai nil: 

[e] Plea held sufficient.—In a suit 
against a board of road commission- 
ers for breach of contract a plea in 
abatement that the contract was 
made with defendant and certain oth- 
er persons, naming. them, who con- 
stituted the board when the contract. 
was made, was sufficient as giving 
plaintiff a better writ, since it re- 
ferred him to the proper parties to 
the suit, although the personnel of 
the board had changed since the con- 
tract was entered into. Miller v. 
Ford, 38 S. C. L. 376, 55 AmD 687. 

38. Conn.—Belden v. Curtis, 48 
Conn. 32. 

Fla.—McLeod v. Citizens’ Bank, Gi 
Fla. 343, 56 S 190. 

Ga.—Raney v. McRae, 14 Ga. 589, 


60 AmD 660. 
Ind.—Levi v. Haverstick, 51 Ind. 
236; Wilson v. State, 6 Blackf. 212. 
Ky.—Williams v. Royle, 1 Litt. 77; 
Allen v. Lucket, 3 J. J. Marsh. 164. 
Me.—Goodhue v. Luce, 82 Me. 222, 
19 A 440; Furbish v. Robertson, 67 
Me. 35. 
N. Y.—Palmer v. Field, 76 Hun 229, 


2t NYS 363 Taylor _v. Richards, 23 
NE ANS Super. 679; Lefferts v. Silsby, 
54 HowPr 193; Burgess v. Abbott, 6 
Hill. 135: 


Oh.—MeArthur vy. Ladd, 5 Oh. 514. 

W. Va.—Reynolds v. Hurst, 18 W. 
Va. 648. 

En 
Eliz. 355, 78 mesin! 604. 

[a] For example, an answer in 
abatement, alleging that another per+ 
son is liable jointly with defendant 
for the debt sued for, which fails to 
allege that such other person is liv- 
ing, is bad, and there is mn error in 
refusing to permit the filing of such - 
an answer. Levi v. Haverstick, 51: 
Ind. 236. 

{[b] “Reside” equivalent to “liv- 
ing.”—An answer setting up the non- 
joinder of third persons, averred to be 
jointly liable with defendants, suffi- 
ciently alleges that they are still liv- 
ing, if it alleges that they reside ata 
ven named. Taylor vy. Richards, 22 

. Y. Super. 679. 

Le] Plea held sufficient.—A plea 
setting up a defect of parties de- 
fendant “in that the plaintiff has 
failed to join as defendants the fol- 
lowing stockholders,” naming them, 
of a certain cor poration, is sufficient 
in a suit against stockholders of such 
corporation as against the contention 
that it fails to aver that the missing 
defendants are alive and within the 
court’s jurisdiction since “it would 
be idle-for the defendants to claim 
that they are misled or that their 
substantial rights are affected by the 
omission to state that these persons 
named are alive and within the ju- 
risdiction of the court. If they are 
stockholders and ought to be parties 
to this action they are alive, and it 
is quite immaterial where they are. 
They can certainly be brought under 
the jurisdiction of the court by some 
of the modes-of service provided by 
the present system. We have long 


Cro. 


208 [47 C.J.] 
tion of the court.?® After due proof on the trial 
that the omitted defendant is still living it is too late 
to raise the objection that the answer failed to allege 
that the missing defendant was alive.*® It has been 
both affirmed* and denied*? that the plea or answer 
should state the place of residence of the unjoined 
defendants. A plea which on its face shows that de- 
fendant is properly omitted is bad.t® . Where it is 
pleaded in abatement that defendant has made an 
assignment for the benefit of creditors, it must be 
alleged that the assignment was bona fide.** 

In a suit against joint contractors, the joint obli- 
gation should be alleged.t® But it is not necessary 
to aver that the person jointly liable was omitted 
where such fact appears from the record;*® nor is 
it necessary to allege continuing liability of the un- 
joined defendant, aT or to negative possible. disabil- 
ities of the joint contractors. as 

Complete determination of controversy. Under 
code provisions requiring parties to be brought in 
if a complete determination of the controversy can- 
not be had in their absence, a plea or answer for 
nonjoinder of defendants should show that the pres- 
ence of the missing defendants is necessary to a 
complete determination of the controversy.*® 

Several missing defendants. There is authority 


since cut adrift from technical rulesfbe stated. 


PARTIES 


+< 


Lambe v. Smythe, 15 M. 


[§§ 394-398 


holding that a plea of non joinder of parties defend- 
ant in an action ex contractu is bad if it pleads non- 
joinder of less®® or more®! than the whole number 
of unjoined parties. 

An objection going to the cause or right of action 

may be raised under a general denial.°? 

Verified pleading. Under local practice it may be 
necessary to file a verified plea or answer in abate- 
ment for defect of parties defendant,°* where setting 
forth the residence of the unjoined party.®* 

[§ 395] (3) Request for Instructions. Ordina- 
rily an objection for defect of parties defendant 
cannot be raised by a request for instructions.°> > 

[§ 396] (4) Objections to Evidence. Ordinarily 
an objection based upon nonjoinder of parties de- 
fendant cannot be raised by an objection to the in- 
troduction of evidence.°® 

[§ 397] (5) Demurrer to Evidence, Nonjoinder 
of parties defendant cannot ordinarily be raised by 
a demurrer to the evidence.®* 

[§ 398] (6) Motion To Dismiss. Where it is 
proper to raise an objection to nonjoinder of par- 
ties defendant by a motion to dismiss,°*® the motion 
should show who are the proper parties defendant 
that..have been omitted,®® on analogy to the rule 
respecting demurrers.°® A-motion to dismiss for 


rule applies, even though a similar 


of pleading, and it is hardly worth 
while to return now.” Prosser v. 
Matthiessen, 26 Hun (N. Y.) 527, 528, 
63 HowPr 157. 

39. Ind.—Carico v. Moore, 
A. 20, 29 NE 928. 

Towa. —Searles v. Northwestern 
Mut. L. Ins. ‘Co., 148 Iowa 65, 126 NW 
801, 29 LRANS 405 

Me.—Copeland Vv. Hewett, 93 Me. 
554, 45 A 824; Furbish v. Robertson, 
67 Me: 35. 

N. Y.—Mittendorf v. New York, 
R. Co., 58 App. Div. 260, 68 NYS 
1094; Palmer v. Field, 76 Hun 229, 
27 NYS 1005, ELOLE Vin Streeter, 74 Hun 
538, 26 NYS 848; Lefferts v. Silsby, 
54 HowPr 193. See also Prosser v. 
Matthiessen, 26 Hun 527, 63 HowPr 
157 (digested supra text and note 38 

Cc 


S. C.—Cone v. Cone, 61 S. C. 512, 39 
SE 748. 

Tex.—Orange Mill-Supply Co. v. 
Goodman, (Civ. A.) 56 SW 700. 

Eng.—Joll v. Howe, 4 C. B. 249, 56 
ECL 249, 136 Reprint 501. 

See Williams v. Peninsular Gro- 
cery Co,, 73 Fla. 937, 75 S 517; - Me- 
Leod v. Citizens’ Bank, 61 Fla. 343, 
56 S 190 (both decided under rule of 
court). 

[a] For example, an answer in 
abatement for nonjoinder of persons 
alleged to be jointly liable with de- 
fendants is insufficient if it does not 
show that such persons were subject 
to the process of the court. Carico v. 
Moore, 4 Ind. A. 20, 29 NE 928. 

[b] Plea sufficient.—It has been 
held sufficient to allege that the 
residence was within the state at 


4 Ind. 


the date of plaintiff's writ. Goodhue 
v. Luce, 82 Me. 222, 19 A 440. 

40. Wooster v. Chamberlin, 28 
Barb. “GN. Y.)0 602: 

41. Fla.—McLeod Vv. Citizens’ 
Bank, 61 Fla. 3438, 56 S 190. 


Me.—Copeland v. Hewett, 93 Me. 
554, 45 A 824. 

Pa.—Rivers v. Fame Lodge No. 16 
eee,, lil Pastcose24i 


Vt.—Roberts v. McLean, LG ove: 


608, 42 AmD 529. 

Eng. Jol, v. Howe, 4 C. B. 249, 56 
ECL: 249, 136 Reprint 501; Wheat- 
ley v. Gan: 9 eDowd. Pair LOS: 


Lambe v. Smythe, 15 M. & W. 433, 
153 Reprint 919. 

{a] The domicile or home of the 
party, and not the spot where he ac- 
tually is at the time, is the place te 


& W. 433, 153 Reprint 919. 

[b] False statement of residence. 
—Where the plea contains a_ false 
statement of residence, it may be set 


aside. Newton v. Stewart, 4 Dowl. 
& L. ; 
[ec] Sufficiency of statement.—An 


allegation that the party not joined 
resides in the state, and “did, at the 
time of the praying out” of the writ, 
in a plea in abatement, is sufficient 


without saying “did reside,’ ete. 
Roberts v. McLean, 16 Vt. 608, 42 
AmD’ 529. 

42.’ Ela. v. Rand, 3 N.. H. 95. 


[a] For example, a plea in abate- 
ment, that other persons ought to 
have been joined as defendants, need 
not set forth the places of abode and 
additions of the persons omitted. Ela 
Vv. Rand, 3 N. H. 95. 

43. Williams Ve EeOVC an he wanee, 
(Ky.) 77 (where it appeared that a 
joint obligor was dead). 


44. Lowenheim v. Lockhard, 2 
Baxt. (Tenn.) 214. 
bine Reynolds v. Hurst, 18 W. Va. 
46. Tweedy v. Jarvis, 27 Conn. 42. 
47. Goodhue v. Luce, 82 Me. 222, 
19 A 440. 
[a] For instance, a plea in abate- 


ment for the nonjoinder of a joint 
contractor as a party defendant is 
sufficient if it states that such party 
is living at the time of the filing of 
the, plea, and gives his name and 
residence within the _ state, even 
though it fails to allege a continu- 
ing liability. Goodhue v. Luce, 82 
Me. 222,19 A 440. 

48. Roberts v. McLean, 16 Vt. 608, 
42 AmD 529 (so holding with regard 
to infancy). 

49. Hawkins v. Mapes-Reeve 
Constr. .Co:,. 82 App. Div. 72, 8 NYS 
794 [aff 178 N. Y: 236, 70 NE. 783]. 

[a] Tllustration.—A plea of non- 
joinder of proper parties defendant 
is insufficient where it does not point 
out the precise defect, or show that 
complete determination of the matter 
could not be had without the pres- 
ence of the additional party. Haw- 
kins v. Mapes-Reeve Constr. Co., 82 
App: -Div., 72; 81 NYS! 794 [att 178 
N. Y. 236, 70 NE 783]. 

50. Mechanics’, ete., Bank v. Da- 
kin, 24 Wend. (N. Y.) 411; Witmer 
v. Schlatter, 15 Serg. & R. (Pa.) 150. 

[a] Plea by new defendant.—The 


plea in abatement, naming other par- 
ties, is put in, in a second suit by 
defendants who were not parties to 
the first suit. Witmer v. Schlatter, 
15 Serg. & R. (Pa.) 150. 

51. Weigand v. Sichel, 4 Abb. Dec. 
(N. Y.) 592, 594, 3 Keyes 120, 33 How 
Pr 174 [aff ‘Kayser v. Sichel, 34 Barb. 
(GNEYe) S4ale 

“The defendant, by his plea, must 
give the party a better writ, that is, 
he must state precisely and truly who 
were the parties to the contract; and 
if he fails to do this, his plea fails 
also. To sustain the plea, it must 
appear that there is neither a great- 
er nor less number of parties than is: 
set up in the plea.” Weigand v. Sich- 
el, Pee [aff Kayser v. Sichel, su- 
pra]. : 

52. Gottfried Brewing Co. v. Mc- 
Donald, 146 Ill. A. 601; Sparks v. Fo- 
garty, 93 App. Div. 472, 87 NYS 648. 

[a] Illustration.—Where the com- 
plaint alleges the individual indebt- 
edness of defendant without men- 
tion of any partnership relation, a de- 
fendant claiming nonjoinder of an- 
other on the theory of a partnership 
relation may raise the issue, in an 
action for goods sold and delivered, 
that the goods were not sold to him, 
by entering a general denial, and 
plaintiff's claim that defendant has 
waived nonjoinder of his copartner 
is without merit. Sparks v. Fogarty, 
93 App. Div. 472, 87 NYS 648. 

53. Western Union Tel. 
State, 165 Ind> 492; 76° NE 100, ¢ 
LRANS 153, 6 AnnCas 880; Wilson v. 
McCormick, 86 Va. 995, 11 SE 976. 

54, McLeod v. Citizens’ Bank, 6f 
Fla. 343, 56°S 190. 

Necessity of showing residence of 
unjoined party generally see supra 
text and notes 41, 


COE: 


afta. Horstkotte v. Menier, 50 Mo. 
56. Dickerson Vv. Spokane, 26 


Wash. 292, 66 P 381; Greene v. Fin- 


nell, 22 Wash. 186, 66 P 144. 

57. Larimore v. Miller, 78 Kan. 
459,'96 P 852; Stiles v. Inman, 55 
Miss. 469. 

Tene See Dismissal and Nonsuit § 

59. Thornton v. Neal, 49 Ala. 590. 

60. Thornton vy. Neal, supra. 


Necessity of naming omitted de- 
fendants in demurrer for nonjoinder 
see supra § 392 text and notes 20, 21. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbers 


§§ 398-405] 


insufficiency does not raise the issue of a defect of 
parties defendant.®? 

[§ 399] (7) Motion in Arrest of Judgment. Un- 
der the common law, nonjoinder of parties defend- 
ant affirmatively appearing upon the face of the 
record in an action ex contractu may be raised by 
motion in arrest of judgment.®? 

[§ 400] (8) Motion for New Trial. Ordinarily 
nonjoinder of parties defendant cannot be raised by 
motion for a new trial.°? 

[§ 401] (9) Exceptions. In jurisdictions where 
it is proper to raise an objection based upon non- 
joinder of parties defendant by an exception in the 
nature of a demurrer,®* the objection cannot be 
raised by exception if the nonjoinder does not appear 
upon the face of plaintiff’s initial pleading.°® There 
is authority holding that the issue of nonjoinder of 
parties defendant cannot be raised by an exception 
to plaintiff’s initial pleading, unless such pleading 
discloses all the facts that it would be necessary to 
state in a plea in abatement.°® It would seem that 
an exception for defect of parties defendant should 
set forth the names of the missing defendants.** 

Missing parties unknown to plaintiff. Where 
plaintiff alleges in the pleadings that the names of 
other parties liable with defendant are unknown to 

6L. Bray v. Black; -57 Ind. “417. 


62. See Abatement and Revival § 
201 text and notes 8-12. 


PARTIES 
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plaintiff, defendant cannot object to nonjoinder of 
parties by an exception on the ground that the 
pleading shows nonjoinder on its face;°* but inas- 
much as plaintiffs have alleged ignorance of the 
missing parties defendant, the objection can be taken 
only by plea in abatement furnishing the names and 
residences of the unjoined parties.°® 

[§ 402] (10) Motion To Compel Joinder. An ob- 
jection to nonjoinder of parties defendant cannot 
ordinarily be raised by a motion to require plaintiff 
to make the omitted parties defendants.’° 

[§ 403] (11) Exclusive Statutory Method of Ob- 
jection. Where a statute preseribes a particular 
and exclusive method of objection, no other method 
of raising the objection can be used.** 

[§ 404] (12) Notice. One raising an objection 
based upon nonjoinder of parties defendant must. 
comply with statutory requirements, if any, as to 
notice.*? 

[§ 405] c. Time of Objection and Waiver—(1) 
In General. An objection based upon nonjoinder of 
parties defendant should be raised at the first oppor- 
tunity,’* in due order of pleading,‘* or as soon as 
reasonably possible after defendant has learned of 
the defect,’® and ordinarily before filing a plea in 
bar*® and before trial.‘7 The rule that a nonjoinder 


381, 66 S 145 [rev sub nom. Bessemer , 432, 88 NYS 700. 
v. Whaley, 10 Ala. A. 569, 65 S 691]; N 
Montgomery v. Branford, 107 Conn. 


. C.—Graham vy. Houston, 15 N. 
Cy .232, , 


Raising objection to nonjoinder of 
parties by motion in arrest of judg- 
ment generally see Judgments § 158. 


63. See New Trial § 39 text and 
notes 24-26. 

64. See statutory provisions. 

[a] In Quebec the absence of 


those who should be called into a 
case cannot be a ground for an ex- 
ception to the form; the proper pro- 
ceeding is a dilatory exception. Pas- 
eal v. Montreal Bank, 12 Que. Pr. 


Kansas’ .City,-ete:, R= Co... *y.. 
(Tex. Civ. A.) 142 SW 670. 
Gulf, ete., R..-Co. v. White, 
(Tex. Civ. A.) 32 SW 322. 

[a] For instance, where plaintiff's 
petition did not show that an un- 
joined corporate defendant was a 
resident of, or doing business in, 
the state, it was held that, since a 
plea in abatement for nonjoinder of 
a defendant must show the unjoined 
defendant to be within reach of the 
court’s process, and since a petition 
must disclose all the facts necessary 
to be given in a plea in abatement 
in order to be subject to exception, 
such petition, by failing to show the 
presence of the corporate defendant 
within the jurisdiction, also failed 
to show on its face that such de- 
fendant was a necessary party and 
that therefore the petition was not 
subject to exception for defect of 
defendants. Galt. evel Re Col ay 
White, (Tex. Civ. A.) 32 SW 322. 

67. De St. Romes v. Levee Steam 
Cotton Press Co., 34 La. Ann. 419. 

[a] Allegation of names held suf- 
ficient.— Although the names of miss- 
ing defendants are not specifically set 
forth, where an exception alleges 
them to be the defendants in a cer- 
tain suit, the record of which suit is 
offered in evidence on the trial of 
the exception, this is a sufficient des- 
ignation and identification of the par- 
ties. De St. Romes v. Levee Steam 
Cotton Press Co., 34 La. Ann. 419. 


68. Holman y. Vickery, (Tex. Civ. 
A.) 106 SW 430. 

69. Holman v. Vickery, supra. 

70. Knickerbocker Trust Co. vy. 


Oneonta, etc., R. Co., 111) App. Div. 
812, 97 NYS 673 [app dism 186 N. Y. 
527 mem, 78 NE 1106 mem]. 

71. Montgomery v. Moon, 205 Ala. 
590, 88 S 751¢ Ex p. Whaley, 188 Ala. 


« [47 C. J.—14] 


697, 142 A 574. 

[a] Illustration.—Under a _ code 
section providing that, where, in an 
action against a municipality for in- 
juries, it appears that any person 
or corporation in addition to the mu- 
nicipality should be joined as party 
defendant, plaintiff shall be nonsuited 
unless he amends by making such 
missing party defendant, an objection 
for such a defect of parties defend- 
ant should be presented by a motion 
for nonsuit and not by a demurrer 
to the complaint. Ex p. Whaley, 188 
Ala. 381, 66 S 145 [rev sub nom. 
Bessemer v. Whaley, 10 Ala. A. 569, 
65 S 691]. 

72. Lapayowker v. Levitzky, 102 
N. J. L. 164, 130 A 627. 

[a] For instance, under provisions 
of the New Jersey Practice Act re- 
lating to notice, it has been held that 
nonjoinder of parties defendant can- 
not be objected to without the giving 
of five days’ notice. Lapayowker v. 
Levitzky, 102 N. J. L. 164, 130 A 627. 


73. Mullen v. McGeagh, 88 Pa. Su- 
pe 3815" Smith yv.. "Boyd, 9 Alta? L. 

3 

{a] Reason for rule.—The defense 


of nonjoinder should be raised at the 
threshold because it does not go to 
the merits, and when asserted at the 
proper time an opportunity is afford- 
ed plaintiff to amend to conform with 


the facts. Mullen v. McGeagh, 88 Pa. 
Super. 381. 
[b] Seasonably made.—‘The ques- 


tion of nonjoinder of parties defend- 
ant must be seasonably and regular- 
ly made to be available on behalf 
of defendants.” Campbell v. Knight, 
92 Fla. 246, 109 S577 (court sylla- 
bus). 

The plea should be filed at the 
first term of court.—Bray v. Peace, 
131 Ga. 637, 62 SH 1025; Van Har- 
lengen vy. Bearse, 26 Ga. A. 473, 106 
SE 306. 

[d] The objection should be tak- 
en in limine.—Forgay v. Lambeth, 2 
La. Ann. 589; Peters v. Allen, (Tex. 
Civ. A.) 296 SW 929. 


74. Md.—Waggaman v. Nutt, 88 
Md. 265, 41 A 154. 

Mass.—Leonard v. Speidel, 104 
Mass. 356. 

Mo.—Bryant v. Lazarus, 235 Mo. 


606, 1389 SW 558. 
N. Y.—Ward v. Smith, 95 App. Div. 


Pa.—Good Intent Co. v. Hartzell, 
22 Pa..277. 

Tex.—Peters v. Allen, (Civ. A.) 296 
SW 929; Good vy. Stansberry, (Civ. 
A.) 240 SW 958; Chicago, etc., R. Co. 
v. Erwin, (Civ. A.) 65 SW 496. 

75. Becker v. Hopper, 23 Wyo. 209, 
147 P 1085, AnnCasi1918B 35. 

[a] Amended answer.—Objection 
to defect of parties defendant should 
be raised by amended answer where 
the defect arose from _ insufficient 
service not known to defendant at 
first, and was waived by failure so 
to raise. Becker v. Hopper, 23 Wyo. 
209, 147 P 1085, AnnCas1918B 35. 

76. Swannell v. Byers, 123 Ill. A. 
545; Western Union Tel. Co. v. State, 
165 Ind. 492, 76 NE 100, 5 LRANS 
153, 6 AnnCas 880; Leonard vy. Spei- 
del, 104 Mass. 356. 

[a] Objection not filed in due or- 
der.—In an action on a joint and sey- 
eral bond, it is too late to object to 
the nonjoinder of part of the obligors 
after filing an affidavit of merits and 
an answer in bar. Leonard vy. Spei- 
del, 104 Mass. 356. 

77. U. S.—Tootle v. Coleman, 107 
Fed. 41, 46 CCA 132, 57 LRA 120 [cer- 
tiorari den 183 U: S. 695, 22: SCt 932) 
46 L. ed. 394]; Segee v. Thomas, 21 
Be Cass Now 12 63am. blatent ite 

Colo.—Graham y. Francis, 83 Colo. 
346, 265 P 690. 

Mass.—Christian Feigenspan v. Mc- 
Donnell, 201 Mass. 341, 87 NE 624. 

Mich.—Michels v. Western Under- 
wes Assoc., 129 Mich. 417, 89 NW 


jAliss—Stiles v. Inman, 55 Miss. 


Mo.—Bryant v. Lazarus, 235 Mo. 
606, 189 SW 558. 

N. Y.—McCreery v. Gordon, 38 
Hun 467; Rhodes v. Dymock, 33 N. Y. 
Super. 141; Peckham v. Wentworth, 
116 NYS 781. 

Wash.—Bignold v. Carr, 24 Wash. 
ai3~ 64 5P) 519) 

[a] For example, in an action on 
an indorsement of a note, the non- 
joinder of defendant’s copromisor can 
be objected to only by an answer in 
abatement, and is not available at 
the trial. Christian Feiganspan vy. 
Wwatuueae 201 Mass. 341, 87 NE 

[b] In an action on a book ac- 
count, nonjoinder of a party defend- 
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of parties defendant should be set up by a prelimi- 
nary plea giving plaintiff a better writ if he chooses 
to avail himself of it is not abrogated by the fact 
that the joint liability extends only to some, and 
not to all, of the items of plaintiff's demand.*® 
is ordinarily too late to raise the objection at the 
close of plaintiff’s evidence,’® or after trial on the 
merits,®° or after verdict’! or judgment.*? 

Defect caused by discontinuance. 
fect of parties defendant is caused by a discontinu- 


ant need not be pleaded in abatement 
but the objection may be raised at 


the hearing. Bailey v. Hodges, 19 
Vt. 618. 
78. Rutter v. McLaughlin, 257 Ill. 


199, 100 NE 509 [aff 169 Ill. A. 430]; 


Wilson v. Wilson, 125 Ill. A. 385. 
79. Simonton v. Rohm, 14 Colo. 
Gills SASS MBS 
80. Minn.—Central State Bank v. 
Royal Indemn. Co., 167 Minn. 494, 
210 NW 66; Christian v. Bowman, 
49 Minn. 99, 51 NW 663. 


Nebr.—Bianki v. Greater American 
Exposition Co., 3 Nebr. (Unoff.) 656, 
92 NW 615 

N. Y.—King v. Baer, 31 Misc. 308, 
64 NYS 228. 

Pa.—Panagos v. Plack, 277 Pa. 431, 


121 A 306; Mullen v. McGeagh, 88 
Pa. Super. 381. 

Tex.—Goodman v. Republic Inv. 
0:5) (Civs Ac) 1215. 4SWi 466. 


[a] Reason for rule.—After trial 
‘on the merits, it is too late to raise 
the objection that a suit was brought 
against a managing trustee alone, 
without including as a party defend- 
ant a second trustee who took no. ac- 
tive part in the transaction because, 
if the objection had been made at 
the proper time, an amendment could 
have been made. Panagos v. Plack, 
277 Pa. 431, 121 A, 306. 

[b] For example, where failure to 
serve process on a defendant who 
was an essential party to the suit 
was adverted to and admitted by the 
other defendants early in the trial, 
and no suggestion made that such 
failure could affect the case against 
them, an objection made thereto for 
the first time in the briefs after con- 
clusion of the trial will not be con- 
sidered. King v. Baer, 31 Misc. 308, 
64 NYS 228. 

81. Cason v. United Realty, etc., 
Co., 158 Ga. 584, 123 SE 894; Hender- 
son Warehouse Co. v. Brand, 105 Ga. 
217, 31 SE 551; English v. Grant, 102 
Ga. 35, 29 SE 157; Beasley vy. Allan, 23 
Ga. 600; .Dillman v. Schultz, 5 Serge. 
& R. (Pa.) 35. But see Watson v. 
Lynch, 4 Munf. (18 Va.) 94 (where 
an action was brought against four 
persons as heirs of the obligor but 
by the declaration three only were 
charged as such, the defect was not 
cured by verdict). 

fa] For eéxample, an objection 
that the sheriff is a necessary party 
to an action seeking to cancel a sher- 
iff's deed cannot be raised for the 
first time after verdict. Cason_v. 
United Realty, etc., Co., 158 Ga. 584, 
123 SE 894. 

{[b] Death pendente lite.—An ob- 
jection for failure to make the rep- 
resentative of a defendant dying 
pending the suit a party cannot be 
made after verdict. Berry v. Van 
Hise, 148 Ga. 27, 95 SE 690. 


82. Stiles v. Inman, 55 Miss. 469. 

83. New Orleans v. Ripley, 5 La. 
120, 25 AmD 175. 

84 Seligman v. Friedlander, 199 


N. Y. 373, 92 NE 1047 [aff 138 App. 
Div. 784, 123 NYS 583 (rearg den 200 
N. Y. 505 mem, 93 eA 1132 mem) ]. 

85. Chicago, etc.,; Co. v. Chica- 
go, 83 Ill. A. 233 Chee. 183 Il. 341, 55 
NE 648]; McKenney v. Bowie, 94 Me. 
397, 47 A 918; Carrington v. Crocker, 
3% IN. Y.0 006,24 Transer. sA. 230, ve 
AbbPrNS 335; Schwartzman 
Pines Rubber Co., 189 App. Div. 749, 
752, 179 NYS 284. 
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Et 
Waiver. 


Where a de- 


“The reason for the rule of join- 
der is to prevent multiplicity of suits, 
and the increased expense to the 
debtor, but if the debtor ‘chooses to 
waive the protection which the law 
has provided him, no legal objec- 
tion can be urged against it’ (Carring- 
ton? v. iCrockér:. 37) Niey a oobyroe Une 
Transcr. A. 230, 4 AbbPrNS 335).” 
Schwartzman vy. Pines Rubber Co., 
supra. 

[a] Action on note.—Where an ac- 
tion on a note reciting that the trus- 
tees and treasurers of a certain so- 
ciety promise to pay a certain sum, 
and signed by certain individuals, is 
against such signers, and they do 
not plead in abatement that the oth- 
ers bound with them are not joined in 
the action, they cannot escape lia- 
Bees on the note, whether it is re- 
arded as the note of the association 
or of the individual signers. McKen- 
. Bowie, 94 Me. 397, 47 A 918. 
Cal.—Lutz v. Merchants’ Nat. 
Bank raion Gans 40 wir gee 8b 

Colo.—Graham y. Francis, 83 Colo. 
346, 265 P 690. 

Conn.—Davison v. Holden, 55 Conn. 
103, 10 A 515, 3 AmSR 40. 

Ind.—Newtson v. Kline, 185 Ind. 63, 
113 NE 376; Bray v. Black, 57 Ind. 
417. 

Ky.—Blair v. Meade, 192 Ky. 720, 
234 SW 433; Maysville Tel. Co. v. 
Maysville First Nat. Bank, 142 Ky. 
578, 134 SW 886 [extending op. and 
den reh 140 Ky. 51, 130 SW 820]. - 

Me.—McGreary v. Chandler, 58 Me. 
53% 

Minn.—Central State Bank v. Royal 
Indemn. Co., 167 Minn. 494, 210 NW 
66. 

N. Y.—Willis v. Sharp, 113 N. Y. 
586, 21 NE 705, 4 LRA 493; Kings- 
land v. Braisted, 2 Lans. 17; Cham- 
berlain v. Insurance Co. of North 
America, 3 NYS 701. 

Oh.—Matoon v. Wentworth, 7 Oh. 
Dec. (Reprint) 639, 4 CincLBul 512. 

Or.—Ryckman v. Manerud, 68 Or. 
on 136 P 826, AnnCas1915C 522. 


C.— Anderson v. Baughman, 69 
S. C. 38, 48 SE 388. 
Tex.— Ayres v. MacDonald, (Civ. 


A.) 232 SW 597. 


Wis.—Bevier v: Dillingham, 18 Wis. 
529. 
{a]. For example, while the pled- 


gee of a note should have been made 
a party to an action by sureties for 
contribution for having paid the note, 
a failure to join such pledgee as a 
party was waived by failure to ob- 
ject to such nonjoinder. Maysville 
Tel. Co. v. Maysville First Nat. Bank, 
142 Ky. 578, 134 SW 886 [extending 
ean den reh 140 Ky. 51, 130 SW 
[b] Rule applied to suit against 
association.—Davison v. Holden, 55 


Conn. 103, 10 A 515, 3 AmSR 40; Mc- 
Greary v. Chandler, 58 Me. 537; 
Kingsland v. Braisted, 2 Lans. (N. 
Y.) 17; Matoon v. Wentworth, 7 Oh. 


Dec. (Reprint) 639, 4 CincLBul 512. 

[ec] Rule applied to adoption pro- 
ceedings.—Graham vy. Francis, 83 
Colo. 346, 265 P 690. 

87. U. S.—Tootle v. Coleman, 107 
Fed. 41, 46 CCA 132, 57 LRA 120 [cer- 
tiorari den 183 U. Ss. 695, 22 SCt 932, 
46 L. ed. 394]. 

Fla.—Campbell v. Knight, 92 Fla. 
246, 109 S 577. 

Ga.—Lawson v. Lyon, 136 Ga. 214, 
TA AS ES Abo) 
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ance after issue joined, advantage of the objection 
can be taken on the trial.*® 
has by stipulation consented to the discontinuance 
of the action as against other defendants, he cannot 
thereafter complain of their nonjoinder.** 

There is no legal objection to a defend- 
ant’s waiving nonjoinder of other parties defendant 
if he chooses to do go.*® 
proper time,®* as by demurrer or answer,**® consti- 
tutes a waiver of the objection. 


But where defendant 


Failure to object®® at the 


The objection is 

Ill.—Bragg v. Olson, 128 Ill. 540, 
21 NE 519. 
gq ina—Jackson v. Weaver, 98 Ind. 
307 

Nebr.—Bianki v. Greater American 
Exposition Co., 3 Nebr. (Unoff.) 656, 
92 NW 615. 

Tex.—Hill v. Newman, 67 Tex. 265, 
3 SW 271; Shelby v. Burtis, 18 Tex. 
644; Oliver v. Huckinss (Civ. A.) 244 
Sw 625; Ayres v. MacDonald, (Civ. 
A.) 233 ‘SW 597; Goodman v. Repub- 
lic” Inv. Co, =(Ciy.. A:) / 215. SW 466; 
Sellers v. Puckett, (Civ. A.) 180 SW 
639; Biggs v. Miller, (Civ. A.) 147 
SW 632; Jasper, etc., R. Co. v. Peek, 
(Civ. A.) 102 SW 776; Doll v. Mun- 
dine, 7 Tex: Civ. A...96, 26 SW 87. 


Wis.—State v. Zimmermann, 194 
Wis. 193, 215 NW 887. 
Wyo.—Bamforth v. Ihmsen, 28 


Wyo. 282, 204 P 345, 205 P 1004. 

{a] Objection not raised in lower 
court nor passed upon before verdict. 
Tapneon v. Lyon, 136 Ga. 214, 71 SE 
149. 

[b] Objection filed two and one- 
half years after suit was brought.— 
Doll _v. Mundine, 7 Tex. Civ. A. 96, 
26 SW 87. 

88. U. S.—Gandia v. Porto Rico 
Fertilizer Co., 291 Fed. 18 [certiorari 
den (263 U. S. 711 mem, 44 SCt 37 
mem, 68 L. ed. 519 mem]. 

Ala.—Carwile v. VED, 165 Ala. 
206, 51 S 744. 

Ark.—Jordan v. Muse, 88 Anke (58, 
115 SW 162. 

Cal.—Ashton v. Zeila Min. Co., 134 
Cal. 408, 66 P 494; Rundell v. Mc- 
Donald, 62) Cal. A. 3721, 221.7%) 1082. 

Colo.—Cowell v. South Denver Real 
Est. Co., 16 Colo. A. 108, 63 P 991 
wills Brags v. Olson, 138 Il. 540, “21 


Ind.—Thomas vy. Wood, 61 Ind. 
132; Shore v. Taylor, 46 Ind. 345; 
Womack v. McAhren, 9 Ind. 6; White 
v. Bradfute, 56 Ind. A. 708, 104 NE 
123; White v. First .Nat. ‘Bank, 56 
Ind. A. 708, 104 NE’ 60; White v. 
Suggs, 56 Ind. A. 5i2, 104 NB 555 
Hines v. Consolidated Coal, etc.,,€o., 
29 Ind. A. 563, 64 NE 886; Ayres v. 
Foster, 25 Ind. A.. 99, 57 NE: 725. 

lowa.—Bouton v. Orr, 51 Iowa 473, 
1 NW 704. 

Pippccgark tag v. Norton, 10 Kan. 

Ky.—Johnson v. Chandler, 15 B. 
“Mon. 584. 

Minn.—Posch v. Lion Bonding, etc., 
Co. Pats “Minn. 9169) — 63 INV disads: 
Kanne v. Kanne, 119 Minn. 265, 138 
NW 25; Baldwin vy. Canfield, 26 Minn. 
43, 1 NW 261, 276; Blakeley v. Le 
Duc, 22 Minn. 476. 

Mo.—Sidwell v. Kaster, 289 Mo. 174, 
232 SW 1005; Rideout v. Burkhardt, 
255 Mo. 116, 164 SW 506; Norton v. 
Reed, 253 Mo. 236, 161 Sw 842; Gim- 
bel v. Pignero, 62 Mo. 240; Horst- 
kotte v. Menier, 50 Mo. 158; CLAS: 
Wood Preserving Cosine Granite Bi- 
tuminous Pav. Co., (A.).245 SW 349; 
Snorgrass v. Thomas, 166 Mo. A. 
603, 150 SW 106; Baier v. Berberich, 
13 Mo. A. 587 [aft 85 Mo. 50]. 

Nebr.—Engel v. Dado, 66 Nebr. 400, 
92 NW 629; Ayres v. Duggan, 57 
Nebr. 750, 78 NW 296. 

Nev.—Smart vy. Valencia, 50 Nev. 
359, 261 P 655. 

N. ¥.—Jones v. Gould, 200 N. Y. 18, 
92 NE 1071 [aff 133 App. Div. 889 
mem, 118 NYS 1116 mem, and motion 
to amend remittitur den 200 N. Y. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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waived by answering to the merits,®® or announcing 
ready to try the issue,®® or pleading over following 
an objection,®! or by stipulation consenting to non- 


joinder.®? 
Laches or estoppel. 


554 mem, 94 NE 1095 mem]; Selig- 
man v. Friedlander, 199 N. Y. 378, 92 
NE 1047 [aff 138 App. Div. 784, 1238 
NYS 583 (rearge den 200 N. Y¥. 505, 
mem, 93 NE 1132 mem)]; Tyndall v. 
Pinelawn Cemetery, 198 N. Y. 217, 
91 NE 591; O’Brien v. Jackson, 167 
N. Y.. 31, 60 NE 238; Decker v. Deck- 
er; 108" N.¥./128). 15 NE 3073) mhar- 
well v. Importers’, etc., Nat. Bank, 
90 N. Y. 488, 16 NYWklyDig 20 [aff 
47 N. Y. Super. 409]; Crippen v. 
Morss, 49 N. Y. 63; Finnegan v. Car- 
raher, 47 N. Y. 493 [aff 61 Barb. 252]; 
Hosley v. Black, 28 N. Y. 438, 26 How 
Pr 97; Scranton ‘v. Farmers’, ete., 
Bank, 24 N.Y. 424 [aff 33 Barb. 52714 
Bidwell v. Astor Mut. Ins. Co., 16 N. 
Y. 263: Hurlbert v. Dean, 2 Abb. wed 
428, 2 Keyes 97; Larsen v. Newmark, 
182 App: Div. 724, 170 NYS 268; 
Alaska Banking, etc., Co. v. Van 
Wyck, 146 App. Div. 5, 130 NYS 563; 
Strobel. etc.. Co. v. Weisen. 144 App. 
Div. 149, 128 NYS 798; Wallace v. 
Bouvier, 141 App. Div. 525, 126 NYS 
440; Wills v. Pennell, 116 App. Div. 
493, 101 NYS 1017, 38 NYCivProc 27; 
Day v. Carmichael, 47 App. Div. 4, 62 
NYS 142; Persons v. Kruger, 39 App. 
Div. 416, 57 NYS 416; McCreery v. 
Gordon, 38 Hun 467; Tremper v. 
Conklin, 44 Barb. 456 [aff 44 N. Y. 
58]; Hawkins v. Avery, 32 Barb. 551; 
Rhodes v. Dymock. 33 N. Y. Super. 
141; Coykendall v. Kingston, 115 Misc. 
557, 188 NYS 769; Pierce v. Kinney, 
To Mase. (328, 135 NYS 637, -3: NYCiv 
ProcNS 165 [rev on other grounds 
152 App. Div. 638, 137 NYS- 4751; 
Munson v. New York Cent., etc, R. 
Co., 32 Misc. 282, 65 NYS 848; Na- 
tional Bank of Commerce v. New 
York Bank, 17 Misc. 691, 41 NYS 471; 
Peckham v. Wentworth, 116 NYS 781: 
Rose v. Merchants’ Trust Co.. 96 NYS 
946; Garrick v. Menut, 17 NYS 455; 
Lee v. Wilkes, 19 AbbPr 355, 27 How 
Pr 336: 

N. C.—Lanier v. Pullman Co., 180 
N. C. 406, 105 SE 21; Smoak v. Sock- 
well, 152 N. C. 503, 67 SE 994: Howe 
We riarper, 127 NE C2'356;78 7" Sh -5054 
Leak v. Covington, 99 N. C. 559, 6 SE 


241. 


N. D.—Gardner v. Stangebye, 48 N. 
Ds ors “£85'° NW~' $692""(wckrom ” v. 
Swenseid. 46 N. D. 561, 179 NW 920. 

Okl.—Eberle v. Drennan, 40 Okl. 
59, 136 P 162, 51 LRANS 68: Wyman 
v. Herard. 9 Okl. 35. 59 P 1009. 

Ss. C.—Kirton v. Howard, 137 S: C. 
11, 134 SE 859; Allen v. Cooley, 53 
S).C2 7%, 30° SE 721. 

Utah.—In re Thompson, 269 P 103. 

Wash.—Grissom Vv. Hofius, 39 
Wash. 51, 80 P 1002. 4 AnnCas 125; 
Criswell v. Everett School Dist. No. 
24. 84 Wash. 420, 75 P 984. 

Wis.—Radant v. Werheim Mfg. Co., 
106 Wis. 600, 82 NW 562; Akerly v. 
Vilas, 21 Wis. 88; Gundry v. Vivian, 
17 Wis. 436. 

Wyo.—Becker v. Hopper, 22 Wy 
Zod pho Ue o, AnnCasi1916D 1041, 33 
Wyo. 209, 147. P 1085, AnnCas1918B 
pies an OF Fidelity, etc., Co. v. Parker, 
20) Wyo:'29, 121 RP 531: 

[a] Rule applied to counterclaim. 
—Wyman v. Herard, 9 Okl. 35, 59 P 


1009; Akerly v. Vilas, 21 Wis. 88. 
[b]. Parties cross defendant.— 
Bouton v. Orr, 51 Iowa 473, 1 SW 

704. 
g9. U. S.—Mason v. Eldred, 6 
Wall. 231, 18 L. ed. 783; Tootle v. 


Coleman, 107 Fed. 41, 46 CCA 132, 57 
LRA 120 [certiorari den 183 U. S. 
695, 22 SCt 932, 46 L. ed. 394]; Clar~ 


Where plaintiffs have had 
the option to bring in another party defendant and 
failed to do so, they cannot later complain.®* 
fortiori, a defendant cannot object to the nonjoinder 
of another defendant whom he has prevented plain- 
tiff from bringing in;°* nor can he object to the 
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nonjoinder of parties formerly defendants but as to 
whom the suit has been dismissed upon his own 
motion,®® or discontinued at his request,°® or by 


stipulation in which he joined,®’? or where, having 


A 


ion First Nat. Bank v. Hamor, 49 Fed. 
46 t OCA as. 
Ala.—Ex p. Whaley, 188 Ala. 381, 
66 S 145 [rev sub nom. Bessemer v. 
Whaley, 10 Ala. A. 569, 65 S 691]. 
Colo.—Merrill v. Barr, 73 Colo. 87, 
213 P 5676; Gutheil Part Inv.’ Co. -yv. 
Montclair, 32 Colo. 420, 76 P 1050. 
He aN v. Urton, 3 Greene 
Sepia Wa v. Lambeth, 2 La. Ann. 
SU Ge srt v. Thompson, 13 Gray 


ich.—Coon vy. Anderson, 101 Mich. 

298, ‘59 NW 607. 
Minn.—Sandwich Mfg. Co. v. Herri- 
ott, 37 Minn. 214, 33 NW 782; Davis 
v. ‘Chouteau, 32° Minn. 548, 21 NW 


748. 

Mo.—Flint v. Sebastian, 317 Mo. 
1344, 300 SW 798; Mississippi Plan- 
ing Mill v. Jefferson City Presb. 
Church, 54 Mo. 520; Stewart v. Gib- 
son, 71.Mo. A. 232. 

Nebr.—Beeler v. Larned First Nat. 
Bank, 34 Nebr. 348, 51 NW 857; Mau- 
1 v. Miday, 25 Nebr. 575, 41 NW 

N. J.—lLieberman v. Brothers, 55 
IN it Oo a OeAn Base 

Vt.—Armour v. Ward, 78 Vt. 60, 61 
Av’%65", Hicks“v- Cram, (1T° Viz 4495 
Beee v. Skinner, 12 Vt. 219, 36 AmD 

Va.—Wilson v. McCormick, 86 Va. 
hed 11 SE 976. 

Eng.—Mountstephen v. Brooke, 1 
B. & Ald. 224, 106 Reprint 83; Rich- 
ards v. Heather, ABS és Ald. 229206 
Reprint 11; Rice v. Shute, 5 Burr. 
2611, 98 Reprint 374, W. Bl. 695, 96 
Reprint 409; King v. Hoare, 13 M. 
& W. 494, 153 Reprint 206; Cabell v. 
Vaughan, 1 Saund. 291, 85 Reprint 
389; Abbot v. Smith, W. Bl. 947, 96 
Reprint 559. 

90. Blair v. Meade, 192 Ky. 720, 
234. SW 433. 

91. international Trust, "Co, N. 
Lowe, 66 Colo. 131, 180 P 579; Adams 
wv. Clark, ‘36° Colo: 65, 8d- Ps 642-10 
AnnCas 774; Zang v. Wyant, 25 Colo. 
551, 56 P 565, 71 AmSR 145;. Lederer 
v. Union Sav. Bank, 52 Nebr. 133, 71 
NW 954. But see Bailey v. Almand, 
98 Ga. 133, 26 SE 495 (holding that 
the objection of nonjoinder of par- 
ties defendant in an action on a joint 
note is not waived by pleading to 
the merits after refusal of a motion 
to dismiss for the nonjoinder). 

92. Linck v. Plankenhorn, 286 Pa. 
S19 L383) Al 510. 

{aj Stipulation in brief.—Objec- 
tion to nonjoinder of parties defend- 
ant is waived when defendant, in his 
brief at least, indirectly stipulates 
that it need not be_ considered. 
Linck v. Plankenhorn, 286 Pa. 319, 
133 A 510. 

93. Ward County Water Impr. 
Dist. No. 3 v. Ward County Irr. Dist. 
Noli « CRexwCivin Ay237u Swi 58 44 
O’Brien v. McKelvey, 59 Wash. 115, 
10:9 (PB 433%. 

{a] TIllustrations.—(1) In an ac- 
tion to confirm and enforce water 
rights under agreements and judz- 
ments, in which individual water 
users of plaintiff were not necessary 
parties, defendants, who asked that 
the individual water users be made 
parties to a cross action, cannot com- 
plain of dismissal of the cross action 
against such users where defendants 
did not seasonably make such’ users 
parties after postponement for that 
purpose. Ward County Water Impr. 


been applied to, he has not correctly informed plain- 
tiff as to the parties.°§ 

Amount of recovery. 
ligation, where the nonjoinder of a joint contractor 
is not pleaded, a recovery may, in the absence of a 
statute to the contrary, be had of the full amount;°® 


In an action on a joint ob- 


Dist. No. 3 v. Ward County Irr. Dist. 
Now tie Chex, Civ. ek. )ie od ONE 584. 
(2) Under code provisions authoriz- 
ing a plaintiff, suing for real estate 
in possession of defendant but owned 
by another, to make the latter a par- 
ty, and providing that the superior 
title shall prevail, a plaintiff, suing 
one claiming posséssion as agent of 
one alleged to be the owner, and 
whose deed in plaintiff’s chain of title 
is a forgery, may make the owner 
a party defendant, and where he fails 
to do so, he cannot complain because 
the issue raised by defendant was 
tried and determined. O’Brien v. Mc- 
Kelvey, 59 Wash. 115, 109 P 3387. 

94. Fulton v.. Cox, 40. Cal. -1015 
James v. Leport, (Nev.) 4 P 1184; 
Beardmore v. Toronto, 19 Ont. L. 139, 
13 OntWR-198, 207. 

95. Mayer v. Brensinger, 180 III. 
110, 54 NE 159, 72 AmSR: 196. [aff 
74 Till. A. 475]; Mountain Electric 
Con, Vs Miles, 7. N. aM. 31750340 Poosor 
Staehlin v. Miles, 7 N. M. 317, 34 P 


Pe ace vy Milesin 7 Ne Mir 3 Lipo 
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[a] For example, where infants 


are joined with adults as defendants 
in suits to enforce mechanics’ liens, 
and the adults seek and obtain a dis- 
missal as to the infants, such adults 
cannot afterward complain that the 
infants are not parties. Post v. 
bay TN. M. 317, 34 P 586. 
Murphy v. ‘Dobben, 137 Mich. 
565, 100 NW 891. 

97. Callam v. Barnes, 44 Mich. 593, 
7 NW 198; Murphy v. Dobben, 137 
Mich. 565, 100 NW 891; Seligman v. 
Pag clancee: 199. NOY... 373,922 NEC 

{a] For example, where plaintiffs 
consent to a discontinuance against 
some originally joined as defendants, 
they cannot afterward object to their 
nonjoinder. Callam v. ,Barnes, 44 
Mich. 593, 7 NW 198. 

98. Edwards v. Farmers’ F. Ins., 
etc.) Co., 21 Wend SGN. (Ya) 426i [evi 
26 Wend. 541]. 


99. La.—Forgay v. Lambeth, 2 La. 
Ann. 589. 

Me.—Richmond v. Toothaker, 69 
Me. 451. 

Mass.—Nickerson vy. Spindell, 164 


Mass. 25, 41 NE 105. 

Mich.—Garvin v. Stone, 152 Mich. 
594, 116 NW 368; Zeller v. Harris, 1 
Mich. N. P. 75: 

N. Y.—Douglass v. Leonard, 17 
NYS 591 [rev 14 NYS 274]. 

{a] TIllustration.—Where, in an 
action by a wife of a decedent against 
one of decedent’s children for certain 
money which, by the terms of an 
agreement between the wife, defend- 
ant, and another of decedent’s chil- 
dren, was to go to plaintiff, plaintiff 
showed herself entitled to recover by 
virtue of the agreement, a recovery 
of the entire amount could be had 
against defendant where the nonjoin- 
der of the other child was not plead- 
ed, although it would seem that re- 
covery of more than half the amount 
could not have been had if plaintiff's. 
suit could only have been sustained 
as an action on the common counts 
for money had and received. Garvin 
v. Stone, 152 Mich. 594, 116 NW 368. 

[b] Services rendered.—(1) Where 
two of several joint owners of a boat, 
sued for services rendered thereon, 
fail to plead in abatement the non- 
joinder of the others, they are liable 
as if they were the sole owners. 
Nickerson v. Spindell, 164 Mass. 25, 
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and a similar rule applies in an action of tort.? 


[§ 406] (2) Failure To Demur. 


cumstances are such that an objection to nonjoinder 
of parties defendant should be taken by demurrer,” 
failure to raise the objection in this manner con- 
stitutes a waiver thereof,* as where, instead of de- 
murring, defendant answers to the merits* or at- 
tempts to raise the objection by plea or answer,® 
or where defendant attempts to demur for nonjoinder 
at the same time that he answers to the merits.°® 

[§ 407] (3) Failure To Raise Objection by Plea 
Where the circumstances are such that 
an objection for nonjoinder of parties defendant 
should be raised by plea or answer in abatement,’ 
failure to raise the objection in this manner con- 


or Answer. 


41 NE 105. (2) In an action against 
one of several joint contractors to 
recover for services rendered them, 
if defendant fails to take advantage 
by demurrer or answer of the non- 
joinder of his co-contractor, the fact 
that plaintiff’s employment was joint 
will not prevent a recovery by him 
against defendant who in that event 
would have recourse against his co- 
contractors for contribution. Doug- 
lass v. Leonard, 17 NYS 591 [rev 14 
NYS 274]. 

1. Lyman v. Hampshire, 140 Mass. 
Sle seINBy, 20s 

[a] Injuries from defective bridge. 
—Under a statute making a town 
and a county jointly obligated to re- 
pair a bridge and jointly liable in 
damages to anyone injured through 
a defect resulting from failure to 
repair, where suit is brought against 
only one of such parties if the one 
sued does not plead in abatement the 
nonjoinder of the other, it is liable 
for the whole damage. Lyman v. 
Hampshire, 140 Mass. 311, 3 NE 211. 

2. See supra § 391. 

3. Ark.—Murphy v. Myar, 95 Ark. 
32, 128 SW 359, AnnCasl1912A 573. 

Cal.—Woodbury v. Nevada South- 
ery he. coon) Le Calcaésy- 52. P Sis0s 
Jellen_v. O'Brien, (A.)" 264 Pil115. 

Ind.—Pittsburgh, ete, R. Co. v. 
Schmuck, 181 Ind. 323, 103 NE 325; 
Carskaddon Ve Pine; 154 Ind. 410, 56 
NE 844; Rodebaugh Va Rodebaugh, 79 
Ind. A. 324, 138 NE 263; Spencer v. 
McCune, 73 Ind. A. 484, 126 NE 30; 
White: v. .Bradfute,,. 56, Ind. A. 708, 
104 NE 128; White vy. First Nat. 
Bank, 56 Ind. A. 708, 104 NE 60; Dar- 
nall v. Simpkins, 10 Ind. A. 469, 38 
NE 219. 

Ky.—Combs v. Krish, 84 SW 562, 
27 KyL 154. 

Mich.—Michels v. Western Under- 
writers’ Assoc., 129 Mich. 417, 89 NW 
56. 

Minn.—Lowry v. Harris, 12 
255. 

Nebr.—Bishop v. Huff, 81 Nebr. 729, 
116 NW 665. 

N. Y.—Hotopp v. Huber, 160 N. Y. 
524, 55 NE 206; Nealis v. American 
Tube, etc., Co., 150 N. Y. 42, 44 NE 
944. Potter v. Ellice, 48 N. Y. 321; 
Loeb v. Goldsmith, 176 App. Div. 747, 
163 NYS 1022; Wallace v. Bouvier, 
141 App. Div. 525, 126 NYS 440; Peo. 
v. Schoharie County, 140 App. Div. 
769, 126 NYS 259; Fawcett v. New 
York, 112 App. Div. 155, 98 NYS 286; 
Hyde v. Lesser, 93 App. Div. 320, 87 
NYS 878; Straus v. Tradesmen’s Nat. 
Bank, 36 Hun 451; Zimmerman vy. 
Schoenfeldt, 3 Hun 692, 6 Thomps. & 
Cc. 142; Comstock v. Buchanan, 57 
Barb. 1465 note [aff eh% Barb. 127]; 
Coykendall v. Kingston, 115 Misc. 
557, 188 NYS 769; Kaffeman v. Stern, 
23 Misc. 599, 53 NYS 260; Albere v. 
Kingsland, 13 NYS 794; Marvin v. 


Minn. 


Inglis, 39 HowPr 329. 
N. C.—Lanier v. Pullman Co., 180 
N. C. 406, 105 SE 21;. Bridgers v. 


Staton, 150 N.C. 216, 63 SE 892; For- 
saith Mach. Co. v. Hope Mills Lum- 
per Co. 1099 N.C. 576, 13" SES s8i69. 


PARTIES 


Where the ecir- 


jection. 


Or.—Schultz v. Selberg, 80 Or. 668, 
P 1114; Cooper v. Thomason, 30 
PU OAnwr Onn 9 Os 

Ss. C--Bryce v. Bowers, 32 S. C. 
ae 41. 

[a] Reason for rule.—Nonjoinder 
of a party defendant does not deprive 
the court of jurisdiction of the sub- 
ject matter, and therefore, where 
such nonjoinder is on the face of the 
complaint, it will be waived if not 
taken by demurrer. White v. Brad- 
fute, 56 Ind. A. 708, 104 NE 123; 
White v. First Nat. Bank, 56 Ind. A. 
708, 104 NE 60; “White v. Suggs, 56 
Ind. A. 572, 104 NE 55. 

4. Murphy v. Myar, 95 Ark. 32, 


128 SW 3859, AnnCasi912A 573; An- 
derson v. Hall, (Mo.) 188 SW 79; 
Johnson v. United R. Cos., 247 Mo. 


326, 152 SW 362, 374; Barnard v. 
Keathley, 230 Mo. 209, 130 SW 306; 
Bishop v. Huff, 81 Nebr. 729, 116 NW 
665; Van Dam v. Tapscott, 40 App. 
Div. 36, 57 NYS 534; Olds v. Von der 
Hellen, (Or.)) 270 P 497, 263 P 907. 

5. Walker v. Deaver, 79 Mo. 664. 

6 Ward v. Smith, 95 App. Div. 432, 
434, 88 NYS 700. 

“When the defendants interposed 
their answer, this objection to the 
complaint was waived and could not 
be revived so long as the answer re- 
mained as a pleading in the action.” 
Ward v. Smith, supra. 

7. See supra § 393. 

8. Ariz.—Rhoton vy. Woolford, 24 
Ariz. 562, 211 P 858. 

Cal.—Foley v. Bullard, 99 Cal. 516, 
33 P 1081; Berringer v. Krueger, 69 
CalerAs (lie Zoe but Ole 

Colo.—Bloom v. McPhee, etc., Co., 
26 Colo. A. 256, 143 P 825. 

Ill.— Glos v. Patterson, 204 Ill. 540, 


68 NE 443. 

Ind.—Talmage vy. Bierhause, 103 
Ind. 270, 2 NE,716; Dunn vy. Tousey, 
80 Ind. 288. 

Kan.—Larimore y. Miller, 78 Kan. 
459, 96 P 852. 

Ky —Puckett v. Jameson, 157 Ky. 
172, i e2 SW 801. 


Mass.—Townsend v. Wheatland, 
186 Mass. 343, 71 NE 782. 
Mich.—McKnight v. Lowitz, 196 


Mich. 368, 168 NW 94; Beasore v. 
Stevens, 155 Mich. 403, 119 NW 431. 

N. Y.—Clason v. Baldwin, 129 N. Y. 
183, 29 NE 226, 21 NYCivProc. 383, 
152 N. Y. 204, 46 NE 322; Roberts v. 
Johnson), 58 No ‘Ye 613" faff 3% Neo, 
Super. 157]; Creed v. Hartmann, 29 
NAYS O91, 86" AmD 341 "or Bauersiv, 
Parker, 82 App. Div. 289, 81 NYS 995; 
Garrick v. Menut, 17 NYS 455; Astie 
Vv. me ee 3 AbbNCas 25, 53 How 


Pr 

Pa.—WHinfeld v. Shermer, 56 Pa. 
Super. 4. 

R. I.—Sanderson Fertilizer, etc., Co. 
v. Tatlas, 103 A: 780. 


Tex.—Carr v. Wright, (Civ. A.) 190 
SW 254; Sellers v. Puckett, (Civ. A.) 
180 SW 639. 

Vt.—Campbell 
214, 95 A 494. 

: Wyo.—Becker v. Hopper, 
Silly 


89 Vt. 


22 Wyo. 
138 P 179, AnnCasi916D- 1041, 


v. Martin, 


[§§ 405-408 


stitutes a waiver thereof,’ as where, instead of plead- 
ing or answering in abatement, defendant pleads or 
answers to the merits.® 

Verified pleading. Where local practice requires 
that a plea in abatement should be sworn to,?° fail- 
ure to file a sworn plea constitutes a waiver of an ob- 
jection as to nonjoinder of parties defendant.'* 

[§ 408] (4) Failure Sufficiently To Specify Ob- 
Where defendant employs the method of 
raising an objection to nonjoinder of parties de- 
fendant required by the circumstances of the case 
and the law of the jurisdiction,?? but fails specifically 
to set forth the nature of the objection in compliance 
with the practice of the particular jurisdiction,‘ 
such failure specifically to set forth the nature of 


He Wyo. 209, 147 P1085, AnnCas1918B 

[a] For example i) where the 
complaint on its faces did not show 
a nonjoinder of parties defendant, 
and defendant did not set up a plea 
in abatement on such ground, as per- 
mitted by code provisions, defendant 
is deemed to have waived the objec- 
tion. Berringer v. Krueger, 69 Cal. 
A. 711, 2382 P>467. - (2). Failure of 
the answer to refer to nonjoinder of 
defendants’ assignees precluded such 
objection on the hearing, if a decree 
might be made securing the rights of 
all the parties in interest. Campbell 
v. Martin, 89 Vt. 214, 95 A 494. 

[b] For instance, where an aie 
leged defect of parties is not shown 
by the pleadings, a special demurrer 
does not lie, and if such defect is 
not raised by answer, it is waived. 
Puckett v. Jameson, 157 Ky. 172, 162 
SW 801. 

{c] _ Joint enterprise.—Under code 
provisions a party to a joint enter- 
prise, sued for the price of goods 
sold one of the parties, waived the 
nonjoinder of the other* parties by 
failing to plead the defect. Bloom v. 
McPhee, etc., Co., 26 Colo. A. 256, 143 
P3825. 

[d] Indorser of note.—In action 
against an indorser of a note, where 
the maker should have been made a 
party defendant, or one of the rea- 
sons for not doing so set forth, by 
failing to raise the objection in his 
answer, defendant waived it, the ob- 
jection going merely to the right to 
sue the indorser alone, and not to the 
cause of action. Rhoton v. Wool- 
ford, 24 Ariz. 562, 21% P 858. 

[e] Cross complainant.—W here 
plaintiff filed no answer to a cross 
complaint, an: objection thereto on 
the ground of defect of parties de- 
fendant to the cross complaint, which 
did not appear on the face thereof, 


was waived. Dunn v. Tousey, 80 
Ind. 288. 

{f{] Party defendant to answer of 
set-off.—Talmage y. Bierhause, 103 
Ind. 270, 2 NE 716. 

9. Sigel-Campion Live Stock 


Commn. Co. v. Davis, 
194 P 468; Rutter v. McLaughlin, 257 
Ill. 199, 100.NE 509 [aff 169 Ill. A. 
430]; Greene v. Masten, 66 Ill. A. 
345; McKnight v. Lowitz, 196 Mich. 
368, 163 NW 94. 

[a] Failure to join drawer in suit 
against acceptor.—In a payee’s action 
against an acceptor, if the drawer 
were a necessary party under the 
code, the acceptor waived such point 
by answer. Sigel-Campion Live 
Stock Commn. Co. v. Davis, 69 Colo. 
Slide 94 ee ra GS. 

10. See supra § 394 text and notes 
53, 54: 

11. Van Harlengen v. Bearse, 26 
Ga. AS 473; 9106 SEH 306.42 Carney. 
Wright, (Tex. Civ. A.) 190 SW 254. 

12. See supra §§ 391-404. 

13. Form of pleading: 

Demurrer see supra § 392. 
Plea or answer see supra § 394. 


69 Colo. 511, 


: SE SEUS LRT ENE eT, 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the objection results in a waiver thereof.1* A de- 
murrer on the sole and specific ground that a cer- 
tain improper party defendant has not been joined 
is equivalent to a waiver of a defect of parties de- 
fendant consisting in the nonjoinder of other and 
There is authority holding that, 
where a defendant by answer and cross complaint 
specifically calls to the attention of the trial court 
a nonjoinder of parties defendant, such court should 
treat the allegations of the answer and cross com- 
plaint, which embodied a motion to make the miss- 
ing parties defendants, as a specifie demurrer for 
nonjoinder of parties in accordance with the require- 
ments of the statute, and that for this reason de- 
fendant’s filing of a general demurrer does not con- 
stitute a waiver of a nonjoinder of parties defend- 
It has been held that a plea or answer is 
sufficient if it denies the only recital in the complaint 
that would avoid a defect of parties defendant.‘ 


proper parties.*® 


eaites* 


14. Ark.—Jordan v. Muse, 88 Ark. 

587, 115 SW 162. : 
coos v. Johnston, (A.) 259 P 
341. 

Ida.—Bonham Nat. Bank y. Grimes 
Pass Placer Min. Co., 18 Ida. 629, 111 
P 1078. 

Ind.—Pittsburgh, ete, R. Co. v. 
Schmuck, 181 Ind. 323, 103 NE 325; 
Darrow v: Chicago, ete., R. Co., 169 
Ind. 99, 81 NE 1081; State v. McClel- 
land, 138 Ind. 395, 37 NE 799; Dunn 
v. Tousey, 80 Ind. 288; Newcome v. 
Wiggins, 78 Ind. 306; Baltimore, etc., 
R. Co. v. MecWhinney, 36 Ind. 436. 

Ky.—Trimble v. May, 13 Kyl 635. 

Mo.—Flint v. Sebastian, 317 Mo. 
1144, 8300 SW 798; Johnson v. Unit- 
ed R. Cos., 247 Mo. 326, 152 SW 362, 
374; Dunnaway v. O’Reilly, 102 Mo. 
A. 718, 79-SW 1004. 

N. Y.—Hawkins v. Mapes-Reeve 
Constr. Co., 82 App. Div. 72, 81 NYS 
794 [aff 178 N. Y. 236, 70 NE 783]. 

. N. D.—Eckrom v. Swenseid, 46 N. 
DA SOL, 79 INW 7920: 

Or.—North Powder Milling Co. v. 
Coughanour, 34 Or. 9, 54 P 223; State 
v. Metschan, 32 Or. 372, 46 P 791, 53 
PLO TL eat RA A692? 

Wis.—Burhop vy. 18 
Wis. 431. 

“An objection for defect of parties, 
whether apparent on the face of the 
complaint, or raised by answer pre- 
senting an issue of fact, must spe- 
cifically point out the defect and des- 
ignate the proper parties, or the same 
is insufficient and the objection is 
waived.” Darrow v. Chicago, etc., 
i Co,, 169 Ind..99).103) 8) NE LOst: 

[a] A general demurrer for insuf- 
ficiency of facts waives the objection 
of a defect of parties defendant. 
Bonham Nat. Bank v. Grimes Pass 
Placer’ Min. ‘Cos 18 Idas 629, 4 Pp. 
1078. 

[b] General denial.—Where, in- 
stead of objecting to nonjoinder of 
parties defendant upon this precise 
ground, defendant merely enters a 
general denial, he thereby waives the 
defect. Eckrom v. Swenseid, 46 N. 
D. 561, 179 NW 920. 

[ec] A demurrer for misjoinder of 
parties defendant will be overruled 
where the facts show that there was 
a nonjoinder, instead of misjoinder, 
of parties defendant in a cross com- 


Milwaukee, 


plaint. Hille v. Johnston, (Cal. A.) 
259 P 341. 
[d] Waiver for failure to name 


missing parties.—Newcome v. Wig- 
gins, 78 Ind. 306; North Powder Mill- 
ing Co. v. Coughanour, 34 Or. 9, 54 
1D Ry 

15. National Bank of Commerce yv. 
eg York Bank, 17 Mise. 691, 41 NYS 


fa] Rule applied to demurrer on 
the specific ground of the nonjoinder 
of a clearing house association with- 
out any objection as to nonjoinder 
of individual members of the asso- 
ciation. 


} 
v 


National Bank of Commerce 


PARTIES 


ject. 


v. New York Bank, 17 Misc. 691, 41 
NYS, 471% 
16. Cruce y. Mitchell, 122 Ark. 141, 


182 SW_ 5380. 

17. Davis v. Larson, 76 Colo. 527, 
ge) 12 NGOs ; 

[a] Tllustration.—In a _ suit to 


cancel a conveyance to defendant’s 
brother pursuant to a contract with 
defendant, the brother was a neces- 
sary party, and objection to defect 
of parties was not waived, as, on fail- 
ure to demur or answer, the allega- 
tion in the complaint that the grantee 
and defendant were one and_ the 
same person was denied, this being a 
sufficient plea of the defect because 
it negatived the only recital in the 
complaint that avoided a defect of 
parties defendant. Davis v. Larson, 
(6, COlO. Dat, coo EPL oO. 

18. See cases infra this note. 

[a] Evidence admissible.—If one 
of three joint contractors is sued, and 
he pleads in abatement that the sec- 
ond ought to be joined, plaintiff may 
prove that the third ought also to 
be joined, and thus falsify the plea. 
Ela v. Rand, 4 N. H. 307. 

{b] Evidence held inadmissible 
because of variance.—Where defend- 
ant pleaded in an action for goods 
sold and delivered that there was a 
defect of parties defendant because 
one Knorr and one Mann were co- 
partners of his and should have been 
joined and then offered evidence 
showing that Mann only was such 
a partner, the court properly exclud- 
ed this evidence because the plea in 
abatement as to both could not be 
sustained by evidence that only one 
was a partner. Weigand v. Sichel, 
4 Abb. Dec. (N. Y.) 592, 3 Keyes 120, 
33 HowPr 174 [aff 34 Barb. 84]. 

Admissibility of evidence generally 
see Evidence §§ 89-1729. 

19. Dixon v. Wood, 22 Pa. Co. 634. 

[a] Sufficiency of evidence.— 
Where an account, consisting of vari- 
ous items, was filed as a cause of ac- 
tion against A before a justice of 
the peace; and it was pleaded in 
abatement that the: promises, if any, 
were made jointly with B, proof that 
one of the articles was on the joint 
account of defendant and B sustained 
the plea. Vanslyke v. Gilmore, 6 
Blackf. (Ind.) 511. 


Sufficiency of evidente see Evidence 


§§ 1730-1806. 

20. Jewett v. Davis, 6 N. H. 518. 

21. New Orleans v. Ripley, 5 La. 
121, 25 AmD 175 (where it was con- 
tended that it was the duty of de- 
fendants to show that those who were 
not sued were amenable to the juris- 
diction of the court, but the court 
held that, as the general rule was 
that all must be sued, and the excep- 
tion, if it was one, was that the co- 
debtors could not be brought before 
the court, it was sufficient for defend- 
ants to show that all were not made 
parties, and that it was the duty of 


[§ 409] d. Evidence. 
admissibility!’ and sufficiency? apply to evidence 
respecting objections as to parties. 

The burden of proof to show nonjoinder rests 
upon the defendant asserting it,?° although the bur- 
den of showing an exception excusing nonjoinder 

| rests upon plaintiff.?* 

Existence of corporation. There is authority hold- 
ing that an objection to nonjoinder of a private cor- 
poration will not lie unless it affirmatively appears 
that the corporation is still in existence.” 

[§ 410] e. Persons Entitled or Required To Ob- 
One cannot successfully complain,?*® as, for 
example, by demurrer,?* of the nonjoinder of par-— 
ties defendant where his rights and interest are not 
affected by such nonjoinder, but may complain where 
his interest in the joinder of the missing defendant 
affirmatively appears.?® 
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The usual rules respecting 


One made a party on his 


plaintiffs to establish the facts which 
made their case an exception). 

22. Indiana v. Woram, 6 Hill (N. 
Y.) 33, 40 AmD 378. 

Nonexistence of corporation as 
ground for abatement of action see 
Abatement and Revival § 184. 

23. U. S.—kKern v. Coffin, 203 Fed. 
238, 121 CCA 480. 

bo Alas 


Ala.—Erwin vy. Ferguson, 
ee v. Elliott, 37 La. Ann. 


158. 


Mo.—Nold _ v. Ozenberger, 152 Mo. 
A. 439, 133 SW 349. 

N. Y.—Anderton v. Wolf, 41 Hun 
571, 4 NYSt 101; Newbould v. War- 
rin, 14 AbbPr 80; Stockwell v. Wager, 
30 HowPr 271. 

N. C.—Summers v. Moore, 115 N. 
C._ 700, 20 SE 714. 

N. D.—Dalrymple v. Security L. & 
T. Co., 9 N. D: 306, 83 NW 245. 

[a] Lack of interest admitted.— 
In an action to foreclose a mechanic’s 
lien, beneficiaries in deeds of trust on 
the property cannot complain that 
the person to whom their interests 
were conveyed on foreclosure of such 
deeds was not made a party defend- 
ant to the action where such bene- 
ficiaries were claiming that they had 
no interest in the result of the pro- 
ceeding. Nold v. Ozenberger, 152 Mo. 


A. 439, 133 SW 349. 
[b] A nominal party, against 
whom no personal. judgment is 


sought, cannot set up nonjoinder of 
other parties defendant. Chaffe v. 
Elliott, 37 ua, ‘Ann. 184: 

24. Duffy v. Shirden, 139 App. Div. 
755, 124 NYS 529 [motion to resettle 
order den 141 App. Div. 918 mem, 125 
NYS 1118 mem]; Shanks v. National 
Casket Co., 95 App. Div. 187, 88 NYS 
839; Anderton v. Wolf, 41 Hun 571, 
572, 4 NYSt 101; Newbould v. War- 
rin, 14 AbbPr (N. Y.) 80; Stockwell 
Ve. Wager, 30) Howler iGNegiemsotale 
Randall v. Johnstone, 20 N. D. 493, 
128 NW 687. 

“In order to sustain a demurrer 
for a defect of parties, it must ap- 
pear that the party demurring has an 
interest in having the omitted par- 
ties joined, or that he is prejudiced. 
by the non-joinder.” Anderton vy. 
Wolf, supra. 

[a] For example, a separate de- 
fense in the nature of a plea in abate- 
ment, which under the circumstances 
of the case should properly be con- 
sidered_ as a demurrer for nonjoinder 
of parties defendant, can be sustained 
only when the demurring party has 
an interest in having the omitted par- 
ties joined or is prejudiced by their 
nonjoinder. Shanks v. National Cas- 
Ket Co., 95 Apps) Div. 18% S82 NWS 

25. State v. Hyde, 88 Or. 1, 169 P 
757, 171 P 582, AnnCas1918E 688. 

[a] Interest shown.—In a stated 
suit to cancel deeds to school lands 
subsequently conveyed to the United 
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own request cannot complain because he was not 
made a party on the initiative of the person who 


should have made him a party.”°® 


under no obligation to other defendants to plead 


their nonjoinder in abatement.*? 
[§ 411] f. Curing Nonjoinder. 


that, 


ine” 


ordered to be dismissed.*+ 


[§ 412] 11. Nonjoinder of Parties Who Should Be 


States as the basis for selection of 
lieu lands, claimants of the lieu lands 
were entitled to object because of the 
absence of the United States as a 
party. State v. Hyde, 88 Or. 1, 169 P 
757, 171 P 582, AnnCas1918E 688. 

26. Sinclair v. Auxiliary Réalty 
Co.,, 99 Md. 223, 57 A 664. 

[a] TIllustration.—A corporation 
which purchases land while suit is 
pending to set aside a fraudulent con- 
veyance thereof, and is made a party 
on its own request, is in no condi- 
tion to complain thereafter that it was 
not made a party on the “motion of 
plaintiff on the death of the fraudu- 
lent grantee. Sinclair v. Auxiliary 
Realty Co., 99 Md. 223, 57 A 664 

27. De CUMIEY., LNs.) Cor, Wet. 
HY & M. Ins. Co., 50 Conn.) 233. 

{a] For example, where one of 
several persons who had joined in 
the defense of an action under an 
agreement to share the expenses 
thereof was sued for such expenses, 
he was not bound to plead a nonjoin- 
der of the other parties liable under 
the agreement, without their request. 
Security Ins. Co. v. St. Paul fF. & M. 
Ins. Co., 50 Conn. 233. 

2 Wash. 


Scoland, 
Deec6, 100 © (635. 

29. Kickbusch vy. Ruggles, 105 S. 
€, 525,90 SE 163, 

[a] For example, in an action at 
law for damages for tort, failure to 
join a corporation, a necessary party 
defendant, might be cured by order 
of court under code provisions rela- 
tive to bringing in necessary parties. 
Kickbusch v. Ruggles, 105 S. C. 525, 
90 SE 163. 

30. Alexander v. Thacker, 30 Nebr. 
614, 46 NW 825. 

"81. Alexander v. Thacker, supra. 

32. Ga.—Ray v. Pitman, 119 Ga 
678, 46 SE 849. 

Ind.—Southern R. Co. v. French 
Lick, 52 Ind. A. 447, 100 NE 762; 


Paul 


Hadley v. Hobbs, 12 Ind. A. 351, 39 
NE 523. 
Ky.—Perry v. Perry, 16 KyL 88; 


McGuire v. McGuire, 8 Ky. Op. 253. 
Mich.—Taylor v. King, 32 Mich. 42. 
N. D.—Bruffarts v. Ober, 48 N. D. 

997, 188 NW 174. 

W. Va.—Poteet v. Imboden, 73 W. 

Va. 567, 80 SE 958. 

[a] For example, where an ac- 
tion at law upon a note was brought 
by the surviving joint payee of the 
note, and the representative. of the 
deceased payee was a necessary party 
under code provisions to the effect 
that an action must be prosecuted in 
the name of the real party in interest 
and that all persons having an in- 
terest in the subject of an action may 
be joined as plaintiffs or, on refusal, 
may be made defendants, and that 
parties who are united in interest 
must be joined as plaintiffs or de- 
fendants, an objection to the nonjoin- 
der of the representative of,the de- 
ceased joint payee could be taken 


The objection be- 
cause of a nonjoinder may be cured by the appear- 
ance of the absent defendants,?* or may be cured 
by order of court, under code provisions to the effect 
when a complete determination of the con- 
troversy cannot be had without the presence of other 
parties, the court must order them to be brought 
A judgment on demurrer for nonjoinder of 
parties defendant should give plaintiff an oppor- 
tunity to bring in the absent party within a time 
fixed,®° and in default thereof the suit should be 


-pra). 


PARTIES | 


ants. 
A defendant is 


[§§ 410-412 


before the Court either as Plaintiffs or as Defend- 
Where it appears from the face of plaintiff’s 
initial pleading that unjoined parties should be be- 
fore the court either as plaintiffs or defendants, the 


objection to their nonjoinder may,*? and ordinarily 


should,** be raised by demurrer. 
does not appear from the face of plaintiff’s initial 
pleading, the objection should be taken by plea or 
answer,** setting forth the facts.*® 
is waived by failure to object®® in the proper man- 
ner®* and at the proper time.*® 
plain of nonjoinder of a party that he himself should 
have brought in.°® 

Curing defect. 
may be cured by a subsequent waiver of his interest 
by such party,*°® or by ve subsequent yoluntary ap- 


Where the defect 


The nonjoinder 


One cannot com- 


Nonjoinder of an interested party 


pearance of such party.*? 


either by special demurrer on this 
ground or by a general demurrer. 
Perry v. Perry, 16 KyL 88. 

[b] Special statutory proceeding. 
—Wohere a proceeding is brought un- 
der a special statute requiring plain- 
tiff to set forth the names of parties 
“particularly interested,’ it would 
seem that an objection based upon 
his failure to do se may be raised by 
a demurrer for want of facts, not- 
withstanding code provisions in the 
jurisdiction ordinarily require a de- 
murrer for defect of parties plaintiff 
or defendant to be upon this precise 
ground and ordinarily render a de- 
murrer for want of facts insufficient 
to raise the issue of a defect of par- 
ties. Southern R. Co. v. French Lick, 
52 Ind. A. 447, 100 NE 762. 

[c] Unnecessary party.— Under 
code sections requiring joinder of all 
parties who are necessary to the de- 
termination of the controversy, a par- 
ty who is neither a necessary plaintiff 
nor a necessary defendant need not 
be joined, and a demurrer for non- 
joinder of such a party will be over- 
as Wing v. Bull, 38 Hun (N. Y.) 

9 

{d] In Quebec (1) failure to make 
interested persons parties to an action 
cannot be taken advantage of by ex- 
ception to the form (McNally v. Pre- 
fontaine, 11 Que. K. B. 370; Pascal 
v. Montreal Bank, 12 Que. Pr. 186), 
(2) but is a matter for dilatory ex- 
ception only (McNally v. Prefontaine, 
supra; Pascal v. Montreal Bank, su- 
(3) The dilatory exception 
should be presented within three days 
after a judgment maintaining an ex- 
ception to the form. Soucy v. Indus- 
trial =Printine Co.,.5 Que. Pr: 127, 

33. Anderson v. Acheson, 132 Iowa 
744, 110 NW 335, 9 LRANS 217; Stel- 
ling v. Grobowsky, 19 NYS 280. 

fa] In an action for breach of of- 
ficial bonds, it has been held that, 
while nonjoinder of a necessary par- 
ty is ground for demurrer, nonjoin- 
der of a party proper, but not neces- 
sary, is not ground for demurrer. 
State v. Maryland Fidelity, etc., Co., 
114 S. C. 511, 104 SE 182. 

34. Campbell v. Farmers’ Bank, 
127 Miss. 668, 90 S 436; Morris v. 
Wheeler, 45 N. Y. 708. 

35. Campbell v. Farmers’ Bank, 
21% Miss. 668, 90 S 436; Beach v. 
Spokane Ranch, etc., Co., 25 Mont. 379, 
65) Seas 

36. Colo.—Conroy  v. 
Colo. 434, 252 P 8838. 

Ky.—Hall v. Cumberland Pipe Line 
Co., 193 Ky. 728, 237 SW 405. 

N. C.—Ball-Thrash v. McCormick, 
16:2) INCH ATI 8 “SE 3:03: 

Or.—Rorvik v. North Pac. Lumber 
Coy 99 (Ors b8y LIVER 337 195 Pass 

8. C.—Kickbusch v. Ruggles, 
S. C. 525, 90 SE 163. 

[a] Demurrer or answer.—An ob- 
jection, that defendant could not 
maintain an action for conversion of 


Cover, 80 


105 


Complete determination of controversy. Code 


oil without joining either as plain- 
tiffs or defendants joint owners of 
the oil and of the land from which 
it was taken, was waived where de- 
fendant did not raise the objection 
either by demurrer or answer. Hall 
v. Cumberland Pipe Line Co., 193 Ky. 
728, 237 SW 405. 

[b] Stockholders’ suit.—Where it 
appears from the complaint in a 
stockholders’ suit brought as an ac- 
tion at law for damages for tort that 
the corporation is a necessary party 
to the action either as plaintiff or as 
defendant, failure to object to the 
nonjoinder of the corporation by de- 
murrer on that ground and within the 
time allowed constitutes a waiver of 
the objection. Kickbusch v. Ruggles, 
LOSeSivCo525, AON SB Gos 

37. McGuire v. McGuire, 8 Ky. Op. 
253; Zimmerman vy. Schoenfeldt, 3 
Hun. .(N._Y.) 692,. 6 Thomps. &uC. 
142; Stelling v. Grobowsky, 19 NYS 
280; Gassett v. Crocker, 10 AbbPr 
(N. Y.) 133; Bridgers y. Staton, 150 
N. C. 216, 63 SE 892. : 

[a] Failure to demur to objection 
is apparent on face of petition. Mc- 
Guire v. McGuire, 8 Ky. Op. 253. 

[b] For instance, where defendant 
objects to the nonjoinder of a party 
who should be before the court either 
as plaintiff or as defendant, by an 
answer stating that the defect ap- 
pears from the face of the complaint, 
which was the fact, failure to take 
the objection by demurrer, as re- 
quired where a defect appears from 
the face of the complaint, constitutes 
a waiver thereof. Stelling v. Gro- 
bowsky, 19 NYS 280. 

38. Lewis v. MecNatt, 65 N. C. 63 
Linck v. Plankenhorn, 286 Pa. 319, 
TIS Alo LO: 

39. Pawnee City First Nat. Bank 
v. Avery Planter Co., 69 Nebr. 329, 
95 NW 622, 11 AmSR 541. 

[a] For example, plaintiff cannot 
complain of a defect of parties in 
a counterclaim where the omitted 
party is equally necessary to a deter- 
mination of his own cause of action. 
Pawnee City First Nat. Bank v. 
Avery Planter Co., 69 Nebr. 329, 95 
NW 622, 111 AmSR 541 (official 'syl= 
labus). 


40. Shaw v. Standard F. Ins. Co., 
129 Wash. 576, 225 P 651. 
[a] For example, in an action 


against an insurance company to re- 
cover fire loss, any error in the 
court’s proceeding to trial without 
joinder of the mortgage@ as a party 
was cured by the subsequent filing 
of a waiver by it. Shaw v. Standard 
F. Ins. Co., 129 Wash. 576, 225 P 651. 

41. Speyer v. McNamara, 144 Ky. 
774, 189 SW 1092, 145 Ky. 300, 139 
SW 1183. 

[a] For example, failure to make 
the executrix of a devisee, in a tes- 
tator’s will, a party to a suit for set- 
tlement and distribution was cure@ 
by her filing a pleading entering her 


For later ci-ses, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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provisions to the effect that, where a complete deter- 
mination of a controversy cannot be had without the 
presence of other parties, the court must direct them 
to be brought in,*? have been construed as preserv- 
ing the equitable doctrine*® that the court could not 
proceed to a decree until all necessary parties were 
before it;44 and under such code provisions it has 
accordingly been held that, even in the absence of 
due and timely objection, the court will not render 
judgment in the absence of the party whose presence 
is essential to the determination of the contro- 
versy.*® 

[§ 413] 12. Misjoinder of Parties Plaintiff**—a. 
Nature and Character of Objection. At common 
law it was held that a misjoinder of parties plaintiff 
need not be pleaded in abatement but, was fatal to 
the maintenance of the action and could therefore 
be raised in bar, this rule applying both to actions 
ex contractu*’? and to actions ex delicto.*® In most 
jurisdictions the matter is now regulated by statute, 
and common-law rules are no longer appleable;*? 
and it is ordinarily held that the joinder of an im- 
proper plaintiff will not bar the maintenance of the 
action by the other and proper parties plaintiff,°? 


appearance and agreeing to all steps 47. 

previously taken. Speyer v. McNa- |} 204. 

mara, 144 Ky. 774, 189 SW 1092, 145 48. 

Ky. 300, 1389 SW 1183. 205. 
42. See code provisions. 49. 
43. Necessary or indispensable | 212. ; 

parties in equity see Equity §§ 276- 50. Minn.—Lee 

297. Minn. 17, 172 NW 802. 
44. Osterhoudt v. Ulster County, | | N. 

SeeNeeys 23.9. Co., 77 L : 
[a] In Louisiana the court will |also Travis v. Tobias, 


not refuse to try an issue between 


PARTIES 


See Abatement and Revival § 
See Abatement and Revival § 


See Abatement and Revival § 


Y.—Post v. Suffolk Light, etc., 
Mise. 369, 136 NYS 401. 


(where an action was brought by 


[47 C.J.] 215 


nor preclude a judgment in favor of the plaintiff 
shown to be entitled to recover.®+ Where there is 
a demurrer for misjoinder of parties plaintiff and 
the court disregards the plaintiff alleged to be im- 
properly joined, and proceeds solely with respect to 
the other plaintiff, this is a substantial compliance 
with code provisions to the effect that a court may 
abate an action as to a party improperly joined and 
proceed as if such misjoinder had not been made.°? 

Effect of failure to amend. Although the statute 
provides that no action shall be defeated for mis- 
joinder of parties plaintiff, when such misjoinder 
occurs and on demurrer plaintiff neglects or refuses 
to amend, the demurrer will be sustained on the the- 
ory that it was not the misjoinder but plaintiff’s 
failure to amend that defeated the action.®* 

Effect on jurisdiction of court. A misjoinder of 
parties plaintiff does not deprive the court of juris- 
diction to hear and determine the controversy.** 

[§ 414] b. Manner of Raising Objection—(1) De- 
murrer. At common law an objection based on mis- 
joinder of parties plaintiff may be taken by demur- 
rer where the objection appears from the face of 
plaintiff’s pleading,®® but, where the misjoinder does 
structed a private sewer or who had 
paid for connection therewith to col- 
lect for a connection by defendant, 
such plaintiffs had legal capacity, 
and might maintain the action even 
if two estates named as plaintiffs 
were not legal entities recognizable 
as plaintiffs, as they might be strick- 
en out or words designating them be 
regarded as surplusage. Lee v. Scri- 


ver, 143 Minn. 17, 172 NW 802. 
fe] In Louisiana (1) the excep- 


v. Seriver, 148 


See 
8 HowPr 333 


parties because other unknown per- 
sons may be _ interested. State v. 
Judge New Orleans Commercial Ct., 
4 Rob. 227. 

45. Denison v. Jerome, 43 Colo. 
456, 96 P 166; Phoenix Mut. L. Ins. 
Co. v. Lincoln, 87 Nebr. 626, 127 NW 


1069; Osterhoudt v. Ulster County, 
98 N. Y. 239; Cullen v. Walsh, 179 
App. Div. 9, 166 NYS 233; Harley v. 


Harley, 140 Wis. 122 NW 761 
(under statute). 

[a] Parties held not necessary to 
complete determination of contro- 
versy.—White’s Bank v. Farthing, 
101 N. Y. 344, 4 NE 734, 9 NYCivProe 
64; Jewett v. Schmidt, 45 Misc. 34, 
90 NYS 848; Peo. v. Board of Can- 
vassers, 2 NYS 562. 

{b] Error is jurisdictional.—Mc- 
Dougald v. New Richmond _ Roller 
Mills Co., 125 Wis. 121, 108 NW 244 
[cit Harrigan v. Gilchrist, 121 Wis. 
127, 99 NW 909]. Compare Kinnan 
y. Forty-Second St. R. Co., 1 Misc. 
457, 21 NYS 789 [aff 140 N. Y. 183, 
35 NE 498] (where it was held that 
the failure to bring in a party did not 
invalidate the judgment in favor of 
plaintiff rendered in the proceeding, 
where the person omitted testified in 
plaintiff's behalf that she had no 
claim to the property in suit, and de- 
fendant made no objection at the 
trial because of nonjoinder). 

46. As ground for particular 
forms of relief: 

Abatement of action see Abatement 

and Revival §§ 204-208. 
Amendment of judgment for errors 

respecting parties see Judgments 

462 


282, 


Arrest ‘of judgment see Judgments 
§ 158 


Dismissal or nonsuit see Dismissal 
and Nonsuit § ds 
Vacation of judgment for errors re- 
specting parties see Judgments §§ 
505-508. 
In particular actions or proceed- 
ings see cross references ante p 10. 
Judgment for defendant as bar see 
Judgments § 1211. 
Review of misjoinder of plaintiffs 
on appeal see Appeal and Error § 682. 


Fd 
# 


several as partners and one of them 
proved not to have been a partner 
or otherwise a proper party plain- 
tiff, and the court held that, in the 
absence of an amendment striking 
out the improper party plaintiff, a 
new trial should be ordered). 

N. C.—Pendergraph v. American 
R. Express Co., 178 N. C. 344, 100 SE 
525; Ormond v. Connecticut Mut. L. 
Ins. Co., 145° IN. C.°1409 68 SH 997. 

Pa.—tIn re Weller,-247 Pa. 196, 93 
A 331. 

Tex.—Gulf, etc., R. Co. v. Younger, 
10 Tex. Civ. A. 141, 29 SW 948. 

W. Va.—Beckwith v. Seborn, 31 W. 
Vaot, 5S 453. 

[a] Costs.—Joinder of unneces- 
sary parties plaintiff is immaterial, 
save only as it may affect the mat- 
ter of costs. Ormond v. Connecticut 


Mut. ius Inst© Co., 145° Ne 'Cr 140, +58 
SH 997. 
[b] Wrongful death—A _ party 


who has not sustained injury by rea- 
son of a wrongful death is not en- 
titled to recover, although he may 
be improperly brought into the case 
by plaintiff, and making him a party 
to the record will not affect the rights 
of one entitled to recover. Gulf, etce., 
RAgCos nm Lounger! TOM Tex. Civa. Ad 
141, 29 SW 948. 

[c] Statutory proceeding.—Im- 
proper joinder of an executor as peti- 
tioner in a statutory proceeding to 
enforce the payment of a charge up- 
on land of decedent does not invali- 
date the proceedings where the prop- 
er legatees were also petitioners. In 
re Weller, 247 Pa. 196, 93 A 331. 

[d] Other examples.—(1) Where 
a bill of lading for a shipment of 
tools was issued by an express com- 
pany in the name of one of the ship- 
pers alone, the agent knowing the 
tools belonged to both, so that the 
bill of lading was to one for himself 
and as agent for the other, and both 
brought action for failure to trans- 
port the tools, if one of them was an 
unnecessary party plaintiff his being 
so was a mere matter of surplusage. 
Pendergraph vy. American R. Express 
Cone dT8) Nw C9344, 100 SH 525s (2) 
In a suit by parties who had con- 


tion of misjoinder of parties plain- 
tiff is dilatory in character (Reardon 
v. Dickinson, 156 La. 556, 100 S 715) 
(2) and must necessarily be deter- 
mined from the face of the petition 
(Reardon v. Dickinson, supra). 

51. Judgment as to joint plaintiffs 
see Judgments § 64. 

52. Hammond v. Ryman, 120 Va. 
131, 90 SE 613. 

53. White v. 
272, 34 A 1022. 

Amendment of defects generally 
see infra §§ 468-475. 

54 Security Ins. Co. v. Marin 
County Super. Ct‘, 71 Cal. ‘A. 701, 236 
PA335i 
_ [a] For example, in a suit on an 
insurance policy, that there was a 
misjoinder or nonjoinder of parties 
plaintiff did not deprive the court of 
jurisdiction to determine the matter, 
“jurisdiction” being power to hear 
and determine, and not depending on 
the rightfulness of the decision made. 
Security Ins. Co. v. Marin County 
Super: Ct:,71,/Cali ‘A. 701, 236° P 9a5) 

55. Ala.—Lehman vy. Greenhut, 88 
Ala. 478, 7S 299. ‘ 

Cal.—Gillam v. Sigman,.29 Cal. 637 
(decided under the Practice Act but 
stating the common-law rule). 

Ill. Galena v. Galena Water Co., 
see 128, 82 NE 421 [aff 132 Ill. A. 

Md.—State v. Albert, 121 Md. 222, 
88 A 119. 

N. H.—Stevenson v. Cofferin, 20 N. 
H. 150. 

Eng.—Makepeace vy. Haythorne, 4 
te 244, 4 KngCh .244, 38 Reprint 

[a] Demurrer held _ sufficient.— 
Where the first part of a demurrer to 
a complaint was in the usual form of 
a general demurrer praying judgment 
that plaintiffs be barred from main- 
taining their action, and thereafter 
followed fourteen causes of demur- 
rer, none going to the form of the 
declaration nor assigning in so many 
words a misjoinder of parties plain- 
tiff, but they all related to the rights 
of plaintiffs to maintain the action, 
and some of them questioned the 
right of one of plaintiffs to maintain 


Portland, 67 Conn. 
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not so appear, demurrer will not lie.*® 

Codes making misjoinder ground of demurrer. 
Under codes or practice acts specifying misjoinder 
of parties plaintiff as one of the grounds of demur- 
rer, the objection may be so taken when it appears 
from the face of plaintiff’s pleading.** 
risdictions the demurrer should be specified as upon 
the statutory ground®®’ and should specifically point 


out wherein the misjoinder lies.°® 


insufficiency of facts will not raise the question of 
misjoinder®® and should be overruled if a cause of 
action is stated in favor of any one of the plain- 
tiffs,®t although there is authority holding that a 
demurrer going to the lack of a cause of action by 


any action under the contract set 
out, it properly raised the question 
of the right of such latter plaintiff 
to maintain the action or “to join 
with the other plaintiff as coplain- 
tiff. Galena v. Galena Water Co., 229 


a 128, 82 NE 421 [aff 132 Ill. A. 
332]. 

56. Alabama Power Co. v. Hamil- 
ton, 200 Ala. 62, 77 S 856; Brice v. 
King, 1 Head (Tenn.) 152. 

57; Cal.—Tennant. v:.. Pfister, . 45. 
Cal. 270; Gillam v. Sigman, 29 Cal. 
637. 


Colo.—Peo. v. Washington County 
DIStICE., 18iColo:293, 7.327 819:3) Colo- 
rado Coal, ete., Co. v. Lamb, 6 Colo. 
Avencoo 40) (Be 25d) 

-Conn.—White y. Portland, 67 Conn. 
272, 34 A 1022. 

Ga.—Western, etc., R. Co. v. Har- 
ris, 128) Ga. 394,°57 SH) 722. 

Ind. T.—Daniels v. Miller, 4 Ind. T. 
426, 69 SW 925. 

Mont.—Frost v. Long, 66 Mont. 385, 
2S TOT. 

Porto Rico.—Martin v. Royal Ins. 
Co., 1 Porto Rico Fed. 322. 

Tex.—Garner v. Jamison, (Civ. A.) 
162 SW 940; O’Neal v. Lockhart, 2 
Texan LinTrep al OaAS. 2b 9. 

[a] In New York (1) there was 
early authority holding that, under 
code provisions then in force allow- 
ing demurrer for a defect of parties 
apparent upon the face of the com- 
plaint, demurrer could be taken for 
a misjoinder of parties plaintiff (In- 
graham v. Baldwin, 12 Barb. 9 [aff 
9 N. Y. 45]; Brownson v. Gifford, 8 
HowPr 3:89), (2) although other au- 
thority was to the contrary (New 
York, ete, R. Co. v. Schuyler, 17 N. 
Y. 592, 7 AbbPr 41; Peo. v. New York, 
28 Barb. 240, 8 AbbPr 7, 17 HowPr 56 
[rev on other grounds 10 AbbPr 
111]; Peabody v. Washington County 
Mut. Ins. Co., 20 Barb. 339; Churchill 
v. Trapp, 3 AbbPr 306; Pinckney v. 
Wallace, 1 AbbPr 82; Gregory v. 
Oaksmith, 12 HowPr 134). (3) Other 
authorities construing such code pro- 
visions held that when a cause of ac- 
tion was not stated in favor of all 
the plaintiffs, demurrer would lie on 
the theory that the ground of demur- 
rer was failure to state a cause of 
action rather than misjoinder of par- 
ties plaintiff, which was considered 
as merely incidental and apparently 
nota true ground of demurrer. Mann 
v. Marsh, 35 Barb. 68, 21 HowPr 372; 
Rumsey v. Lake, 55 HowPr 339; Wal- 
rath v..Handy, 24 How Pr 353. 14) 
The court of appeals settled any 
doubts ‘as to the proper construction 
of such code sections by holding 
that a misjoinder of parties plaintiff 
was not a defect of parties, and that, 
therefore, under code provisions al- 
lowing demurrer for defect of par- 
ties, demurrer would not lie for mis- 
joinder. Allen v. Buffalo, 38 N. Y. 280, 
7 Transcr. A. 269; Case v. Carroll, 35 
N. Y. 385; Palmer v. Davis, 28 N. Y. 
gAo' “See. (Peo. v.. Crooks; 53: °N.-¥: 
648 mem. (5) At a later date the 
code of civil procedure was so amend- 
ed as to specify misjoinder of par- 
ties plaintiff in terms as a ground 
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In such ju- 


A demurrer for 


for demurrer, and accordingly, under 
these later code provisions, misjoin- 
der of parties plaintiff is held ground 
for demurrer. Sherman v. Roths- 
child, 112 N. Y. 669, 19 NE 847; Mc- 
Allister v. Case, 112 N. Y. 668 mem, 
20 NE 414 mem; Gray v. Rothschild, 
112 N. Y. 668 mem, 19 NE 847, 2 
Silv. A. 142; Marie v. Garrison, 83 
INS Ys SLA abe Vast omNE NYS sOUDELABLOnuhs 
Curtis v. Curtis, 126 App. Div. 590, 
110 NYS 658; Havana City R. Co. v. 
Ceballos, 49 App. Div. 263, 68 NYS 
417; Enos v. Leach, 18 Hun 139. (6) 
An order bringing in new _ parties 
plaintiff under eade xprovisions so 
allowing ‘‘where a complete deter- 
mination of the controversy cannot 
be had without the presence of the 
other parties’ cannot be objected to 
by demurrer for misjoinder, the 
remedy being by appeal from the or- 
der. Sims v. Bonner, 60 N. Y. Super. 


70, 16 NYS 801, 21> NYCivPrec 379. 
58. Cal.—Inman v. L. E. White 
umber Co. 4 14. Cale Ay addi, 7012 
560. 

Colo.—Colorado Coal, ete., Co. v. 
Lamb, 6 Colo. A. 255, 40 P 251. 

Ga.—Linder v. Wimberly, 158 Ga. 
285, 123 SE 129; Riley v. Royal Ar- 
canum, 140 Ga. 178, 78 SE 803; Rusk 
v. Hill, 117 Ga. 722, 45 SE 42. 
ree Y.—Berney v. Drexel, 33 Hun 

Tex.—Canfield v. Newman, (Civ. 
A.) 265 SW 1052. 

[a]. Reason for rule.—A misjoin- 
der of parties plaintiff is a mere mat- 
ter of surplusage and “a tree is not 
necessarily to be cut down as barren 
merely because its fruit is partly 
concealed by overabundant foliage. 
The tree should not be cut down 
and destroyed by the ax general 
demurrer, but rather should be prop- 
erly trimmed by the pruning knife 
special demurrer.” Linder v. Wim- 
berly, 158 Ga. 285, 123 SE 129 (court 
syllabus). 

[b] General demurrer.—The ques- 
tion of misjoinder of parties plain- 
tiff may not be raised on general de- 


murrer. Canfield v. Newman, (Tex. 
Civ. A.) 265 SW 1052. 
59. O’Callaghan v. Bode, 84 Cal. 


489, 24 P 269; Palatine v. Canajoharie 
Water Supply Co., 90 App. Div. 548, 
86 NYS 412 [aff 184 N. Y. 582 mem, 
77 NE 1197 mem]; Berney y. Drexel, 
Jo. Euan IGN aye e419: 

[a] Following language of stat- 
ute.—It is not sufficient for a demur- 
rer for misjoinder of parties plain- 
tiff simply to follow the language of 
the statute. It should specifically 
point out wherein the alleged mis- 
joinder exists. O’Callaghan vy. Bode, 
84 Cal. 489, 24 P 269. 

[b] Demurrer held _ sufficient.— 
Palatine v. Canajoharie Water Supply 
Co., 90 App. Div. 548, 86 NYS 412 [aff 
184 N. Y. 582 mem, 77 NE 1197 mem]. 

60. Tennant v. Pfister, 51 Cal. 511; 
Colorado Coal, etce., Co. v. Lamb, 6 
Colo. A. 255, 40 P 251. 

61. O’Callaghan v. Bode, 84 Cal. 
489, 24 P 269; Lane v, Cordell, 147 
Ga. 100, 92 SE 887; Davis v. Sauls, 
(Tex. Civ. A.) 298 SW 441. 

[a] For example (1) in suit by 


a specified plaintiff is) proper.®? 
lack of capacity to sue does not raise the issue of 
whether there is a misjoinder of parties plaintiff ;°? 
nor does a demurrer specified as for defect of parties 
plaintiff raise the question of misjoinder.** Where 
plaintiff sues in two different capacities, and lacks. 
a cause of action in one of these capacities, this ren- 
ders the complaint subject to demurrer for misjoin- 
der of, parties plaintiff.°° 
not apparent from the face of the pleadings, demur- 
rer will not lie.°® 

Codes omitting misjoinder as ground for demurrer. 
Under code or practice act provisions enumerating 
all proper grounds of demurrer and omitting mis- 
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Where the misjoinder is: 


one individually and by her as next 
friend of her children, where it ap- 
peared that she took a fee simple un- 
der a deed, and that the children 
were not proper parties to the action, 
its dismissal on general demurrer 
was erroneous because the petition 
did show a cause of action in one 
of the plaintiffs. Lane v. Cordell, 147 
Ga. 100, 92 SE 887. (2) Where the 
majority of trustees as plaintiffs im- 
properly joined nontrustees as plain- 
tiffs in trespass to try title to church 
property, the petition was not sub- 
ject to general demurrer for failure 
to state a cause of action in each 
and all of the plaintiffs. Davis v.. 
Sauls, (Tex. Civ. A.) 298 SW 441. 

62. Palmer v. Davis, 28 N. Y. 242; 
Richtmyer v. Richtmyer, 50 Barb. (N. 
Y.) 55; Rumsey v. Lake, 55 HowPr 
(NYS) 3339: 

63. Greer v. Smith, 155 App. Div.. 
420, 140 NYS 43. 

64. Hand vy. Heslet, 81 Mont. 68,. 
261 P 609; Hines v. McCall, 132 Okl. 
5, 269 P 269, 

65. Clarkson v. Walpole Rubber 
Co., 156 App. Div. 869, 142 NYS 502. 

[a] For example, where the com- 
plaint states a cause of action in 
favor of plaintiff only in his capacity 
of liquidator, it is ground for demur- 
rer that he is made plaintiff not only 
in this capacity, but in the capacity 
of assignee of T, and no less so if 
his description as assignee be treated 
as descriptio persone and surplusage. 
Clarkson v. Walpole Rubber Co., 156 
App. Div. 869, 142 NYS 502. 


66. Hopper v. Barnes, 113 Cal. 636, 
45 P 874; Aaron v. Coca Cola Bot- 
thing Co.) 143 Ga. 153584 SE 556; 


Curtis v. Curtis, 126, App. Div. 590, 
110 NYS 658. See also Porter v. 
Johnson, (Tex. Civ. A.) 140 SW 469 
(holding that, where a misjoinder of 
parties plaintiff does not appear on 
the face of plaintiff's petition, the 
question of misjoinder cannot be. 
raised by general demurrer). 

[a] Illustration—An item of a 
will, copied in a complaint, which 
gives the income of testator’s house 
and lot to his three children during 
their natural lives, and then provides, 
“And after the death of my said sons 
I direct that the same shall go to 
their respective child or children, and 
that the child or children of each of 
my said sons shall only take the 
share that his or her or their father 
would have taken had I died intestate. 
And if any of my said sons shall die 
leaving no children him surviving, 
then I direct that the share which 
would have gone to his child or 
children shall go to the child or chil- 
dren of my other said sons in this 
paragraph mentioned,” yas not equiv- 
alent to an allegation that there were 
children of any of the sons surviving 
so as to render the complaint demur- 
rable for defect of parties apparent 
on the face of the complaint, it being: 
unascertainable from the will itself, 
which related to children born after 
the making of the will as well as be- 
fore, whether any of the sons had 
children. Curtis v. Curtis, 126 App. 
Div. 590, 110 NYS 658. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 414] 


joinder of parties plaintiff as a ground of demur- 
rer,®? an objection based upon misjoinder of parties 
plaintiff cannot be raised by demurrer on this 
According to some authorities a demurrer 
for insufficiency of facts to constitute a cause of 
-action does not raise the issue of whether all the 
plaintiffs have a cause of action,®® and should there- 
fore be overruled if a cause of action is stated in 
Other authorities take 
the view that a demurrer on such ground raises the 
issue of the right of plaintiffs to sue jointly,*+ and 
accordingly hold that a demurrer for want of facts 
should be sustained unless a cause of action is stated 


ground.®§ 


favor of any one of them.’° 


67. See statutory provisions. 
68. Ind.—Frankel v. Garrard, 160 
; Ind. 209, 66 NE 687; Armstrong v. 


Dunn, 143 Ind. 438, 41 NE 540; Redel- 
sheimer v. Miller, 107 Ind. 485, 8 NE 
447; Potts v. State, 65 Ind. 2738. 

Iowa.—Citizens’ State Bank v. Jess, 
127 Iowa 450, 103 NW 471; Hornish 
v. Ringen Stove Co., 116 Iowa 1, 89 
NW 95; Dubuque County v. Reynolds, 
41 Iowa 454; Mornan vy. Carroll, 35 
Iowa 22. 


Kan.—Marshall v. Osborne, 104 
Kan. 377, 179 P 303; Winfield Town 
Gove Marns, 11 Kan. 128 Russell 


First Nat. Bank v. Knoll, 7 Kan. A. 
Spices) 619. 

Ky.—Dean v. English, 18 B. Mon. 
132: 

Nebr.—Lancaster County v. State, 
74 Nebr. 211, 104 NW 187, 107 NW 
388; Lancaster County v. Rush, 35 
Nebr. 119, 52 NW 837; Boldt v. Bud- 
wig, 19 Nebr. 739, 28 NW 280; Davey 
v. Dakota County, 19 Nebr. 721, 28 
NW 276. 

N. C.—Abbott v. Hancock, 123 N. 
C. 99, 31 SE 268; Hargrove v. Hunt, 
To NCA 24. 

N. D.—Sexton v. Sutherland, 37 N. 
D. 500, 164 NW 278. 

Oh.—Hepworth vy. Pendleton, 7 Oh. 
Dee. (Reprint) 215, 1 CincLBul 300. 

Okl.—Pawhuska v. Rush, 29 OkIl. 


759, 119° iP 239s" Martin’ vi rClay,.8 
Okl. 46, 56 P 715; Stiles v. Guthrie, 
SOkKMeco. 41 cose. 


Or.—Powell v. Dayton, etc., R. Co., 
ts (Or. 4467) 11 PB 2227 

S. G—Fant v. Brissey, 143 S. C. 
264, 141 SE 450. 

S. D.—Sioux Falls Commercial, etc., 
Bank v. Erdman, 50 S. D. 97, 208 
NW 582; Mader v. Plano Mfg. Co., 
LS: JD: 553, 97 NW 843. 

Wis.—Bjorkquist v. Reuteman, 191 
Wis. 173, 210 NW 361; Wunderlich 
wer Onleag oO, etc... Co;, 98 Was. 32, 
66 NW 1144; Geilfuss v. Gates, 87 
Wis. 395, 58 NW 742; Kucera v. Ku- 
cera, 86 Wis. 416, 57 NW 47; Boyd 
v. Beaudin, 54 Wis. 193, 11 NW 521; 
Marsh v. Waupaca County, 38 Wis. 
250. 

“While at common law a misjoin- 
der, aS well as non-joinder, of parties 
could be objected to by demurrer, it 
cannot under our system, which does 
not permit a demurrer for any cause 
that does not come under some of the 
specifications provided in _ section 
2876 of the Revision.” Mornan vy. 
Carroll, 85 Iowa 22, . 

69. Sioux Falls Commercial, etc., 
Bank v. Erdman, 50 8S. D. 97, 208 NW 


582, 583; Kucera v. Kucera, 86 Wis. 
416, 57 NW 47. 
“Whether the complaint’ states 


facts sufficient to constitute a cause 
of action in favor of both plaintiffs 
is not properly raised by a general 
demurrer. Under our statutory prac- 
tice, in an action instituted by sev- 
eral plaintiffs, a general demurrer to 
the complaint must be overruled, if 
the facts alleged are sufficient to con- 
stitute a cause of action in favor of 
any of the plaintiffs against any 
party interposing the demurrer.” 
Sioux Falls Commercial, etc., Bank 
v. Erdman, supra. 

70. Sioux Falls Commercial, etc., 
Bank v. Erdman, supra; Nevil v. Clif- 
ford, 55 Wis.#161, 12 NW 419; 


Wil-- 


PARTIES 


issue.’4 


murrer. 


lard v. 
The 


Reas, 26 Wis. 540. 

Goodnight v. Goar, 30 Ind. 418; 
Berkshire we Shultz, = 25. Ind. 9523 
Wells, ete., Co. v. Short, 49 Ind. A. 
296, 97 NE 1838, 184. 

‘Where two or more persons join 
as plaintiffs, the demurrer for want 
of faets questions their right to sue 
jointly. P Wells, ete: Cow vee Short, 
supra. 

72. Thompson y. Turner, 173 Ind. 
593, 89 NE 314, AnnCasi1912A 740; 
Schee v. Wiseman, 79 Ind. 389; Berk- 
shire v. Shultz,’ 25 Ind, 523; Prit- 
chard ar. -Minesss6 Sind. “A203 sit 
NE 804; Wheatcraft v. Wheatcraft, 
55) ind. VAY 9283, 1102 ND 142. See 
Greensburgh, ete., Turnp. Co. v. Reed, 
41 Ind. 143; Greensburgh, ete., Turnp. 
Co. v. Sidener, 40 Ind. 424 (in both 
of which misjoinder of plaintiffs was 
involved and where it was held that 
a demurrer for want of facts “does 
not raise any question as to the par- 
ties to the action’). 

“The - rule vis -eRomt hia tinare COM 
plaint must be good as to all of the 
plaintiffs, or it is not good as to any, 
and if the facts pleaded show that 
one or more of the parties joined as 
plaintiffs has no interest in the con- 
troversy, a demurrer on the ground 
that it does not state facts sufficient 
to constitute a good cause of action 
should be sustained.” Lake Erie, etc., 
in Con ve eriest, Waly ind, Aiisye4lGyasa: 
NE 77 [quot Thompson y. Turner, 173 


Ind.) 0938) 1593,")89) NE 314, Annas 
1912A 740]. 
[a] For instance, where a com- 


plaint discloses the facts, the ques- 
tion as to whether joint ‘obligees of 
a bond may join in an action for its 
breach, where only one has been in- 
jured thereby, can properly be raised 
by a demurrer for insufficiency of 
faets. Pritchard vy. Mines, 61 Ind. A. 
203, 111 NE 804. 


73. See supra text and notes 71, 
72. 

74. Evans v. Schafer, 119 Ind. 49, 
21 NE 448. 

75. Ind.—Rich v. Fry, 196 Ind. 303, 


146 NE 393, 148 NE 202; Frankel v. 
Garrard, 160 Ind. 209, 66 NE 687. 
Iowa.—Mornan v. Carroll, 35 Iowa 


22. 

N. D.—Bruffarts v. Ober, 48 N. D. 
997, 188 NW 174 

Okl1.—Prairie Oil, ete, Co, Vv. Kin= 
ney, 79 Okl. 206, 192 P 586; Stinch- 
comb v. Patteson, 66 Okl. 80, 167 PB 
619, 620 [quot Cyc]. 

Or.—Lowell v. Pendleton Auto Co., 
123 Or. 383, 261 P 415; Williamson v: 
TSNOb Opn POS) Ore Bay (kee 12 Wye" lapis 
man v. Sachs, 52 Or. 560, 98 P 163. 

S. C.—Kirton v. Howard, U3 SOs 
11, 28, 1384 SE 859 [quot Cyé]. 

S. D.—Madaer v. Plano Mfg. Co., 17 
Sh IDEs oe AH INDIA Bees 

See Jacinto v. Salvador, 22 Philip- 
pine 376 (defining defect of parties 
plaintiff as in the text but mot discus- 
Ba misjoinder as ground of demur- 
rer). 

76. Gagle v. Besser, 162 Iowa 227, 
144 NW 3; Prairie Oil, 
Kinney, 79 Okl. 206, 
Stinchcomb. v. Patteson, 66 Okl. 80, 
167, P 619, 620 [quot Cyc]. 

“A defect of parties occurs where 
there is an omission of some one 
of the persons who ought to have 


in favor of all the plaintiffs.’? 
where a demurrer for insufficiency will raise the 
issue of whether or not a cause of action is stated 
in favor of each of several plaintiffs,** a demurrer 
for defect of parties plaintiff will not raise such 
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In jurisdictions 


Codes making “defect” of plaintiffs ground for de- 
Since a defect of parties means too few 
and not too many;*® and is not synonymous with 
“misjoinder,”’® code provisions permitting a demur- 
rer for defect of parties plaintiff are ordinarily con- 
strued as not including a misjoinder of parties plain- 
tiff,77 while, however, it has been said that “defect” 


been made a plaintiff or defendant 
along with others. At common law 
this was called a nonjoinder. Where 
one who should have been joined, ei- 
ther as plaintiff or defendant, is omit- 
ted, a defect of parties occurs. But 
not so where persons are joined who 
ought not to be. This is a misjoin- 
der.”’” Mornan vy. Carroll, 35 Iowa 22, 
24. 

77. Alaska.—Alaska Gold Recov- 
ery Co. v. Northern Min., etc., Co., 7 
Alaska 386. - 

Ind.—Frankel v. Garrard, 160 Ind. 
209, 66 NE 687. 

Towa.—State v. Des Moines Union 
Stock Yards Co., 197 Iowa 987, 197 


NW 1009; Dubuque County v. Reyn- 
olds, 41 Iowa 454; Mornan v. Carroll, 
35 Iowa 22. 


Kan.—White v. Scott, 26 Kan. 476; 
McKee v. Eaton, 26 Kan. 226; Rus- 
sell First Nat. Bank v. Knoll, 7 Kan. 
A352) 520 BGtio. 

Ky.—Com. v. Gaulbert, 134 Ky. 157, 


119 SW 779; Dean v. English, 18 B. 
Mon. 32. : 

Minn.—Hoard v. Clum, 31 Minn. 
E86, kt INI 27.5. 


Nebr.—Boldt vy. Budwig, 19 Nebr. 
739, 28 NW 280. 

N. C.—Star Furniture Co. v. Caro- 
Vina, ete. R.. Co., sgh ein 2ICy 6364 4s 
SE 242; Withrow v. Southern R. Co., 
159 N. .C. 222, 74 SE 925; “Worth v. 
Knickerbocker Trust Co., 152 N. C. 
242, 67 SE 590; Hargrove v. Hunt, 
73 N. C. 24. But see MeMillan v. 
Baxley, 112 N. C. 578, 588, 16 SH 845 
(“Misjoinder of parties is to be tak- 
en advantage of by demurrer. The 
misjoinder of unnecessary parties is 
mere surplusage under The Code, and 
not a fatal objection. Clark’s Code, 
sec. 239, and cases there cited’’). 
Compare Hocutt vy. Wilmington, etce., 
Nao MOO hrs HALIM OR SOTA BI Sp RT 
(where the court said that failure to 
object by demurrer to a misjoinder 
of parties plaintiff apparent from the 
face of the complaint was a waiver 
of the objection, and cited McMillan 
v. Baxley, Supra in support of such 
statement). 

N. D.—Bruffarts v. Ober, 48 N. D. 
997, 188 NW 174; Olson v. Shirley, 
12 N. D, 106, 96 NW 297. 

Oh. —Hepwor th v. Pendleton, 5 
Obs eDecs HCREpEINt) ess oF wall AmLRec 
285, 1 CinecLBul 300 [aft @ Oh. Dec. 
(Reprint) 601, 4 CincLBul 120]. 

Okl.—Billy v. MeGill, 113 Okl..153, 
240 P 119; State Exch. ‘Bank vy. Trad- 
ers’ Nat. Bank, 70 Okl. 266, 174 P 799; 
State Exch. Bank v. National Bank 
of Commerce, 70 Okl. 234, 174 P 796, 
2 ALR 211; Dieterle v. Harris, 66 
Okl. 314, 169. P 873 Choctaw, etec., 
R. Co. v. Burgess, 21 Okl. sien Mi ele 
271 [writ of error dism 219 U. S. 590 
mem, 31 SCt 471 mem, 55 L* ed. 348 
mem]; Martin v. Clay, 8 Okl. 46, 56 
12 ells, 

Or.—Lowell v. Pendleton Auto Co., 
123 Or. 383, 261 P 415; State v. Hawk, 
LOS..Ox, 319, 208 P 709, 2.0 Ps I6Os 
Wolf v. Eppenstein, GL Or. 1, 140 Pp 
751; State v. Duniway, 63 Ox. 555; 
128 P 853; Tieman v. Sachs, 52 Or. 
560, 98 P 168. But see Stewart v. 
Templeton, dd, Or. 364, 104. °P 973% 
106 P 640 (holding that, while there 
is no provision in the statute for de-~ 
murring on the ground of “misjoin- 
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of parties is the code equivalent for the common- 
law term “nonjoinder.”7® According to some au- 
thorities ‘“‘misjoinder” and “defect” are synonymous 
terms,’® and accordingly statutory provisions per- 
mitting a demurrer for defect of parties plaintiff 
are regarded as sufficient to include cases of mis- 
joinder.*®° Where the misjoinder is not apparent 
from the face of the complaint, demurrer will not 
lie even under this latter doctrine.8t| Under a code 
omitting misjoinder of parties plaintiff, but specify- 
ing misjoinder of causes of action as a ground for 
demurrer, where there is a misjoinder of both parties 
plaintiff and causes of action, demurrer will lie.®? 

Provision for plea and notice. Under a code pro- 
vision to the effect that misjoinder of parties plain- 
tiff shall not be objected to by defendant at the trial 
unless he gives written notice thereof with his plea 
stating the name of the person alleged to be im- 
properly joined, it has been held that a misjoinder 
of parties plaintiff cannot be raised by demurrer.** 

Provision against abatement. Under a code pro- 
vision that no action or suit shall abate or be de- 
feated by the misjoinder of parties plaintiff, but 
that, whenever such misjoinder shall appear, the 
court may order the misjoined party to be dropped 
and proceed as respects the properly. joined par- 
ties, it has been held that misjoinder of parties 
plaintiff is not a ground for demurrer.** 

Improper joinder implies a misjoinder rather than 
a nonjoinder or defect of parties plaintiff, and there- 


der of parties plaintiff,” a demurrer 80. State V.. 


PARTIES 


[§§ 414-417 


( fore demurrer upon this ground will not lie in ju- 
risdictions where misjoinder of parties plaintiff can- 
not be raised by demurrer.*® 

[§ 415] (2) Plea or Answer. Where a misjoin- 
der of parties plaintiff does not appear upon the face 
of the complaint, the objection should ordinarily be 
taken by plea or answer;®® and in jurisdictions 
where misjoinder of parties plaintiff apparent upon 
the face of the complaint cannot be raised by de- 
murrer,’? the proper method of raising the objection 
may be by plea or answer.’8 Under code provisions. 
requiring a misjoinder of parties plaintiff to be 
raised by demurrer when the defect appears upon the 
face of plaintiff’s initial pleading, the objection can- 
not be taken by answer when it so appears.*®® 

Form of answer. A general denial does not raise 
the issue of a misjoinder of parties plaimtiff.°° The 
question of misjoinder cannot be raised-under a plea 
of non assumpsit.®°t It is not sufficient that an an- 
swer show that a misjoinder exists, but the fact 
must be specifically presented as an objection.°? An 
averment that a plaintiff is improperly joined be- 
cause of lack of interest should point out specifically 
the defect relied upon.®? 

.« {§ 416] (3) Motion To Strike. Under the prac- 
tice in some jurisdictions an objection based upon 
misjoinder of parties plaintiff should be taken by a 
motion to strike the names of the improper plain- 
tiffs.°* 

[§ 417] (4) Exceptions. 


Trimble, 


Under local practice a 


supra 


“that there is a defect of parties 
plaintiff’ is sufficient to present what 
is equivalent to that defense for the 
consideration of the trial and appel- 
late courts). 

S. D.—Mader v. Plano Mfg. Co., 17 
SoD 550,700, NOW. 843. 

Wis.—Geilfuss v. Gates, 87 Wis. 
395, 58 NW 742; Kucera v. K 
86 Wis. 416, 57 NW 47; 
Beaudin, 54 Wis. 193, 11 NW 521; 
Marsh v. Waupaca County, 38 Wis. 
250. See Read v. Sang, 21 Wis. 678 
(holding that a demurrer will lie for 
a misjoinder as plaintiffs of a hus- 
band and wife suing together for a 
cause of action in the husband alone). 

“Our decisions are to the effect that 
the joinder of unnecessary parties 
plaintiff or defendant is not good 
cause for demurrer. ‘That there is 
a defect of parties plaintiff or de- 
fendant’ is the language of our stat- 
ute, and numerous decisions with us 
have given the interpretation that the 
joinder of too many parties does not 
come within the statute.” Worth v. 
Knickerbocker Trust Co., 152 N. C. 
242, 245, 67 SH 590. 

{a] Unnecessary plaintiff.—Join- 
der of an unnecessary party plaintiff 
is not ground for demurrer. With- 
TOWs vor Southern  RA\(Co., 159m Ny FC: 
222,074 (SH 925. 

Indiana rule distinguishing general 
demurrer from statutory demurrer 
for defect of parties see supra text 
and note 72. 


‘78, Palmer v. Davis, 28 N. Y. 242. 
[a] For example, a ‘‘defect of par- 
ties,” as the term is used in the 
code, is the same as nonjoinder of 


a necessary party in an action at 
law under the common-law system of 
pleading’ where a demurrer could be 
interposed for ‘want of parties.” 
The language “defect of parties’? was 
taken from the equity branch of the 
law as administered in the court of 
chancery and has no reference to the 

“misjoinder’ of parties. Palmer v. 
Davis, 28 N. Y. 242. 

79. State v. Trimble, (Mo.) 262 SW 
357 [quashing certiorari Godfrey v. 
Kansas City Light, etc., Co., 213 Mo. 
A. 139, 247 SW 4651). 


{quashing certiorari Godfrey v. Kan- 
sas City Light, etce., Co.,.supra]; Jen- 
kins y. Wiley, 300 Mo. 110, 254 SW 
94; American Smelter Co. v. Man- 
chester F. Assur. Co., 71 Mo. A. 658. 
See also Akins v. Hicks, 109 Mo. A. 
95, 83 SW 75 (where it was held that 
demurrer would lie, not solely for 
misjoinder, but because the petition 
did not state a cause of action in 
favor of the misjoined plaintiff). But 
see Scott v. Alton Banking, etce., 
Co., (Mo.) 175 SW 920 (holding that, 
where everyone having any interest 
in a cause of action was joined as 
plaintiff, there was no defect of par- 
ties within the statute permitting 
demurrer on that ground even though 
an improper party was misjoined as 
plaintiff, although failure to state a 
joint cause of action rendered the 
complaint demurrable on this latter 


ground). Contra Megher v. Stewart, 
6 Mo. A. 593. 
{a] Leading case.—Anderson vy. 


McPike, 41 Mo. A. 328. 

81. Megher v. Stewart, 6 Mo. A. 
498, 593 mem. 

82, mONOLEe, wWeetLOlterh GOusN. Cn oda. 
117 SE 165; Cooper v. Southern Ex- 
press Co., 165 N. C. 538, 81 SH 743. 

83. Aven y. Singleton, 132 Miss. 
256, 96 S 165. 

84. Virginia Hot Springs Co. v. 
Hoover, 143 Va. 460, 464, 130 SE 408; 
Lee v. Mutual Reserve Fund L. As- 
97 Va. 160,33 SH 556! 
is well settled in this State 
that misjoinder of parties cannot be 
taken advantage of by demurrer.” 
Virginia Hot Springs Co. v. Hoover, 
supra. 

85. Alaska Gold Recovery Co. v. 
Northern Min., etc., Co., 7 Alaska 386; 
O’Neill v. Cunningham, 119 Okl. 157, 
244 P 444. 

86. |Cal—South Fork, ete., Canal 
Co. v. Snow, 49 Cal. 155; Gillam vy. 
Sigman, 29 Cal. 637; Jacks v. Cooke, 
6 Cal. 164; Moody v. Newmark, 5 
Cal. Unrep. Cas. 850, 50 P 758. 

Ind.—Pritchard v. Mines, 61 Ind. A. 
203, 111 NE 804. 

Mo.—Jenkins v. Wiley, 300 Mo. 110, 
254 SW 94; Golden v. Moore, 126 Mo. 
A. 518, 104 SW 481; Anderson v. Mc- 


Pike, we Mo. A. 328. 
N. Y.—Ensign v. Ensign, 14 NYSt 
wpe 120 N. Y. 655 mem, 24 NE 


Or.—In re Young, 63 Qr. 120, 126 
P 992 [den petition to set aside decree 
59 Or. 348, 116. P 95, 1060, AnnCas 
1913B 1310]. 

Sone mer aay MES v. Dallett, 1 Del. Co. 

Va.—Vaiden v. Stubblefield, 28 
Grattan (69e Via.) palo 3. 

{a]| For example, where the facts 
do not appear in the complaint, pres- 
entation thereof, relative to whether 
joint obligees in a bond may join in 
an action for its breach, injuring only 
one, Should be by answer. Pritchard 
v. Mines, 61 Ind. A. 203, 111 NE 804. 

87. See supra § 414." 


88. Aven v. Singleton, 132 Miss. 
256, 96 S 165. 
89. Colorado Coal, etcs t./Cotw ave 


Lamb, 6 Colo. A. 255, 40 P 251. 


90. Love v. Robinson, (Mo. A.) 240 
SW appr Mills v. Carthage, 31 Mo. 
‘91. Bartels v. Redfield, 16 Fed. 336. 
saan Donahue vy. Bragg, 49 Mo. A. 
93. 


Clark v. Aldrich, 4 App. Div. 
523, 40 NYS 440. 


94. Re ie Springs Rus (Co. sve 
Tylerwio0. parks «20 

Iowa.—Gagle v. Pee 10 162 Iowa 
227, 144 NW 3; Steber v. Chicago 


Great Western R. Co., 139 Iowa 153, 
117 NW 304; Graham Tp. Independ- 
ent School Dist. v. Independent School 
Dist. No. 2, 50 Iowa 322; Bort v. Yaw, 
46 Iowa 333. 

Ky.—Com. v. Gaulbert, 134 Ky. 157, 


119 SW 779; Dean v. English, 18 B. 
Mon. 132; Williams v. Harn, 4 KyL 
cay Shercliff Vv. Coopet; 5 Ky, Op. 
74. 


N. C.—Worth v. Knickerbocker 
TrustCo,,152. N.C. 2428) 6 Si, 5O0. 
Contra McMillan Vv. Baxley, LL2e Nes 
578, 16 SE 845. 

Okl.—O'Neill v. Cunningham, 
Okl. 157, 244 P 444; Billy v. McGill, 
113 Okl. 1538, 240 P 119; State Exch. 
Bank v. Traders’ Nat. Bank, 70 Okl. 
266, 174 P 799; State Exch. Bank y. 
National Bank’ of Commerce, 70 Okl. 
234, 174 P 796, 2 ALR 211; Dieterle 
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§§ 417-425] 


misjoinder of parties plaintiff apparent on the face 
of the pleading may sometimes be raised by a special 
exception.®® It has been held within the discretion 
of the trial court to sustain or overrule a plea of mis- 
joinder by way of a special exception filed after the 
original answer,?® and to allow an exception for mis- 
joinder filed at one term of court but not called 
to the court’s attention until the next term and after 
the jury have been impaneled.®? 


[$ 418] (5) Quashing Service of Summons. An 


objection to misjoinder of parties plaintiff cannot 


ordinarily be taken by a motion to quash the service 
of the summons.°$ 

[§ 419] (6) Motion To Dismiss. Under local 
practice a misjoinder of parties plaintiff may some- 
times be raised by a motion of dismissal as to the 
unproperly joined parties:°® A complaint cannot 
be dismissed as to all of the plaintiffs because a 
cause of action has not been made out by some of 
them.t. Where a defendant takes no exception to 
the denial of his motion to dismiss for the unau- 
thorized joinder of plaintiffs, he cannot set up the 
same objection by brief statement filed with the gen- 
eral issue.” 


ve ‘Harris, 66:-Okl. -314;:°169 PP) 873; 

Maddin v. Robertson, 38 Okl. 526, 133 

P 1128; Choctaw, etc., R. Co. v. Bur- | to strike. 
gess, 21 Okl. 653, 97 P 271 [writ of er- | 354. 


ror dism 219 U. S. 590 mem, 31 SCt 


PARTIES 


because he has no title to maintain Te 
the action cannot be taken by motion 
Morang v. Rose, 3 Ont. L. 
(2) Where defendant moved to 8. 
strike out the name of one of the 
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[§ 420] (7) Motion To Require Election. Under 
local practice it may be proper to object to a mis- 
joinder of parties plaintiff by a motion to require an 
election as to which party shall prosecute.* 

[§ 421] (8) Objections to Evidence. It is ordi- 
narily improper to take advantage of a misjoinder 


‘of parties plaintiff by objections to the introduction 


of evidence.* 

[§ 422] (9) Demurrer to Evidence. It is ordina- 
rily improper to raise an objection to misjoinder of 
parties plaintiff by a demurrer to the evidenee.° 

[§ 423] (10) Instructions. It is ordinarily im- 
proper to raise an objection to misjoinder of parties 
plaintiff by request for instructions.® 

[§ 424] (11) Notice. In raising an objection rel- 
ative to misjoinder of parties plaintiff, defendant 
must comply with statutory provisions relative to 
notice.* 

[§ 425] c. Time of Objection and Waiver®—(1) 
In General. An objection based upon a misjoinder 
of parties plaintiff should be made at the first oppor- 
tunity,® in due order of pleading,?® and ordinarily 
before trial'! or joining issue,1? before the close of 


Aven v. Simpleton, 132 Miss. 
256, 96 S 165; Lapayowker v. Levit- 
zky, 102 N. J. L. 164, 130 A 627 
Discretion of court as-to time 
see supra § 417 


471 mem, 55 L. ed. 348 mem]. 
Or.—State v. Duniway, 63 Or. 
128 P 853. 
Tenn.—Lillard v. Rucker, 
4 


[a] For example (1) the joinder 
of a revenue agent with the county 
attorney in a proceeding to appraise 
an estate and collect an inheritance 
tax did not render the petition bad on 
demurrer, although a motion to strike 
the name of the revenue agent would 
have been proper. Com. v. Gaulbert, 
134 Ky: 157, 119 SW 779. (2)-in an 
action for injuries to a partnership 
mill built on the homestead of one 
partner, brought by both members of 
the firm, defendant cannot raise the 
objection that there was a misjoinder 
of parties plaintiff by motions to de- 
clare the law on the trial of a broad 
issue made by denial of property in 
plaintiffs; but he should, under code 
provisions, move to strike out the 
name of the plaintiffs improperly 


555, 
Symeres. 


joined. Hot Springs R. Co. v. Tyler, 
36 Ark. 205. 
{b] Striking petition.—W here 


plaintiff has joined unnecessary par- 
ties with him, the proper practice is 
a motion to strike such parties from 
the petition, rather than a motion to 
strike the petition from the files. 
Maddin y. Robertson, 38 Okl. 526, 133 
P 1128. 

[ec] Improper joinder means mis- 
joinder, and therefore the objection 
should be raised by motion to strike 
the name of the improperly joined 
plaintiff. O’Neill v. Cunningham, 119 
Okl. 157, 244 P 444. 

{d] In Connecticut the exclusive 
remedy. for misjoinder is by motion 
(Sup. Ct. Rules, Practice Book [1922] 
p 295 § 224). "Montgomery v. Bran- 
ford, 107 Conn. 697, 142 A 574. 

[el] In Missouri (1) when a mis- 
joinder of parties plaintiff appears 
in a suit instituted in a justice’s 
court, where no pleadings on the part 
of defendant are required, the objec- 
tion should be taken by a motion to 
strike out the improper plaintiff 
(Lass v. Hisleben, 50 Mo. 122; Mat- 
ney v. Gregg Bros. Grain Co., 19 Mo. 
A. 107) (2) and cannot be taken by an 
objection to the introduetion of evi- 
dence (Matney v. Gregg Bros. Grain 
Co., supra), (3) nor by request for 
instructions Bf the trial (Lass v. EHis- 
lenben, supra 

{f] In an (1) an objection 
that a plaintiff is improperly joined 


plaintiffs on the ground that she was 9. 


improperly joined as a plaintiff, the 
court denied the motion and stated 
that the objection should have been 
raised by a pleading setting up the 
misjoinder as a matter of substance. 
Morang v. Rose, supra. 

95. Texas Mexican R. Co. v. Lew- 
fs; (Tex. Cive As) 99S'W 16205 578: 

“When it clearly appears from the 
petition that there is a misjoinder of 
parties and of actions, it is proper 
to point out such defect in the plead- 
ing by a special exception, calling it 
to the court’s attention and invoking 
a rule upon the sufficiency of the 
pleading. Nothing could be more 
puerile than for one to specifically 
aver and swear to matters in abate- 
ment of an action when such mat- 
ters clearly appear from the allega- 
tions in his adversary’s pleadings.” 
Texas Mexican R. Co. v. Lewis, su- 


ra. 

[a] In Quebec, if defendant wish- 
es to complain of the joinder of plain- 
tiffs, he should do so by a dilatory ex- 
ception and not by an exception to 


the form. Lussier v. Montreal, 21 
Que. Pr. 277. 

96. Griffin v. Reilly, (Tex. Civ. A.) 
275 SW 242. 

972) Lottman 1 Bros: | Nites y Cont Ww. 


Houston Waterworks Co., 
A.) 38 SW 3857. 

Time of al ae and waiver see 
infra §§ 425-429. 

93, Louisville, etc, R.- Conv. 
Greenbrier Distillery Co., 170 Ky. 775, 
187 SW 296. 


(Tex. Civ. 


99. Bruffarts v. Ober, 48 N. D. 
997, 188 NW 174; O'Neill v. Cun- 
ningham, 119 Okl. 157, 244 P 444. 


Dismissal or nonsuit generally see 
Dismissal and Nonsuit § 101. 

i. “Simar iv. Canaday, 53) Now. 298, 
13 AmR 523; Wolverton v. Rogers, 
123 App. Div. 45, 107 NYS 883. 

2. Richardson vy. Wood, 113 Me. 
328, 93 A 836. 

3. Louisville, ete., R. Co. v. Green- 
brier Distillery Co., 170 Ky. 775, 187 
SW 296. But see Sievers v. Ha- 
vens, 5 KyL 862. 

4 Matney v. Gregg Bros. 
Co., 19 Mo. A. 107; Boldt v. Budwig, 
19 Nebr. 739, 28 NW 280; Nevil v. 
Clifford, 55 Wis. MGie malic NW 419. 

5. Groenmiller v. Kaub, 67 Kan. 
844, 73 P 100; Crenshaw v. Ullman, 
113 Mo, 633, 20. SW. 1077; Copeland 
v. Davis, (Mo. A.) 253 SW "427, 

6 Lass v. Hisleben, 50 Mo. 122. 


Grain 


Peo. «vs; O’Connor,, 239 Tllas2 423 
87 NE 1016 [transf 142 Ill. A. 446]; 
Smith v. Boyd, 9 Alta. L. 293. 

[a] The objection should be tak- 
en in limine.—Dallas v. Early, (Tex. 
Civ. A.) 281 SW 883; Garner v. Jami- 
son, (Tex. Civ. A.) 162 SW 940. 

10.. U. S.—Snelling v. Richard, 166 
Fed. 635; Merchants’ Ins. Co. v. 
Buckner, 110 Fed. 345, 49 CCA 80. 

Ala.—Gibson v. Trowbridge Furni- 
ture Co., 96 Ala. 357, 11 S 365. 

Cal.—Tissot v. Throckmorton, 6 
Cal. 471. 

Colo.—Peo. v. Washington County 

Dist. Ct., 18 Colo. 293, 32 P 819. 
oo _—Latham v. McGinnis, 29 Tl. A. 
Tex.—Dallas v. Early, (Civ. A.) 281 
SW 883; Garner v. Jamison, (Civ. A.) 
162 SW 940. 

11. U.S.—Mackay v. Fox, 121 Fea. 
4Bie Ou uCCAG ASO. 

Cal.—Hanson v. Stinehoff, 139 Cal. 


DGS a cum Odes 

Ve Hille L3bi-Gac vals 
70 SE 577; Rusk v. Hill, 117 Ga. 722, 
45 SE 42. 

N. Y.—Russian Reinsurance Co. v. 
Stoddard, 211 App. Div. 132, 207 NYS 
574 [rev on other grounds 240 N. Y. 
149, 147 NE 703]; Van Siclen v. New 
York, 32 Misc. 403, 66 NYS 555 [moa 
in other respects 64 App. Div. 437, 72 


ae 209 (aff. 172 N. Y. 504, 65 NE 
Va. v. Stubblefield, 28 
Gratt. (69 Va.) 153 
Que.—Furness, Withy & Co., Ltd. 
v. Great Northern R. Co., 32° Que. 


Super. 121. 

Compare Goodale v.. Frost, 59 Vt. 
491, 8 A 280 (holding that objection 
to a misjoinder of a wife with her 
husband, in an action on book account 
to recover for her personal services 
rendered during coverture, may be 
taken on the coming in of the audi- 
tor’s report). 

[a] Amendment of answer.—Un- 
ae code provisions that the court, in 
the furtherance of justice and on 
such terms as may be proper, may al- 
low a party to amend any pleading or 
proceeding, it was not error to refuse 
to permit defendants to amend their 
answer at the trial so as to plead a 
misjoinder of parties plaintiff, not af- 
fecting the merits of the controversy, 
no good reason having been shown 
why the application to amend had not 
been made before trial. Hanson v. 
Stinehoff, 139 Cal. 169, 72 P 913. 

12. Bruffarts v. Ober, 48 N. D. 997, 


220 [47 C.J.] 


evidence,!? and before verdict! or judgment.t® The 
objection should be made before the statute of lim- 
itations has barred an action begun in time.'® 
Where a misjoinder of parties plaintiff does not ap- 
defendant may ob- 
Failure to raise the objec-. 
tion'® at the proper time,!® as by demurrer or an- 
swer,”° in jurisdictions where either method may be 
employed,?! constitutes a waiver thereof, as where, 
instead of objecting to the misjoinder, 


pear on the face of the pleading, 
ject when it appears.1* 


who might object goes to trial on 


188 NW 174; State Exch. Bank v. 
Traders’ Nat. Bank, 70 Okl. 266, 174 
P 799; State Exch. Bank v. National 
Bank of Commerce, 70 Okl. 234, 174 
P96; 2) AR 201. 

{a] For example, the proper rem- 
edy for misjoinder of parties is to 
eliminate the parties improperly 
joined by motion of dismissal, and 
the motion should ordinarily be made 
before issue is joined. Bruffarts v. 
Ober, 48 N. D. 997, 188 NW 174. 

13. American Cent. F. Ins. Co. v. 
Arndt, 129° Ark. 309) 195 7Siwe 1075; 
Ehret v. Schuylkill River, ete., Co., 
151 Pa. 158, 24 A 1068. 

[a] For instance, objection for 
misjoinder comes too late when first 
raised on a motion for nonsuit at the 
close of the evidence. HEhret v. 
Schuylkill River East Side R. Co., 
151 Pa. 158, 24 A 1068. 

14. Terre Haute, etc, Tract.. Co. 
v. Haskett, 72 Ind. A. 57, 125 NE 516; 
Tenzer v. Gilmore, 114 Mo. A. 210, 89 
SW 341. 

13 Bush 


15. Fuqua vy. 
(Ky.) 467. 

Amendment of judgment as to er- 
rors respecting parties see Judg- 
ments § 462. 

Vacation of judgment for errors as 
to parties see Judgments §§ 505-508. 

16. Garner v. Jamison, (Tex. Civ. 
A.) 162 SW 940. 

Objections respecting parties as 
affecting running of the statute of 
limitations see Limitations of Ac- 
tions § 493. 

17. Rhoads v. Booth, 14 Iowa 575, 


Mullen, 


is 

“And the objection may be taken 
on the trial in arrest, or by appeal, or 
writ of error, and especially when 
such misjoinder of parties does not 
appear from the plaintiffs’ petition. 
The counts of a petition may be ever 
so perfect in showing a just right, 
or that there is a proper joinder of 
parties, and yet if upon the trial, or 
in any stage of the case, the misjoin- 
der appears, defendant may avail 
himself of the defect.” Rhoads v. 
Booth, supra. 

18. U. S.—Hayes v. Pratt, 147 U. 
Sy hes Laie SiOue yee) ial be, axale Ae 

Colo.—Parker v. McGinty, 77 Colo. 
458, 239 P 10. 

Ill.—Paisley v. American Zinc Co., 
235 Ill. A. 22. 


sn ici at v. Weston, 64 Ind. 
La.—Adams vy. Nelson, Mann. Un- 


rep. Cas. 112. 

pa nee v. Wilkinson, 3 Metc. 
292. 

Mo.—Merriman v. Springfield, 142 
Mo. A. 506, 127 SW 122. 

Or.—In re Young, 63 Or. 120, 126 
P 992 [den petition to set aside de- 
cree 59 Or. 348, 116 P 95, 1060, Ann 
Cas1913B 1310]. 

Tex.—San Antonio, etc., R. Co. v. 
Jackson, 38 Tex. Civ. A. 201, 85 SW 
445. 

W. Va.—Hunt v. Mounts, 101 W. 
Vaz 205,133) SE 3.23. 

19. U. S.—Minor v. Mechanics’ 
Bank, 1 Pet. 46, 7 L. ed. 47; Mer- 
chants’ Ins. Co. v. Buckner, 110 Fed. 
345, 49 CCA 80. 

Ark.—Blackburn v. Thompson, 127 
Ark. 438, 193° SW_ 74. 

Colo.—Peo. v. Washington County 
Dist. Cl. ts COlo; zonros es ol. 

Ill.—Helmuth v. Bell, 150 Ill. 263, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


PARTIES 


the party | .answer.?° 


the merits,?? or 


37 NE 2380. 

Ind.—Pritchard y. Mines, 61 Ind. A. 
2038, 111 NE 804. 

Kan.—Hurd v. Simpson, 47 Kan. 
245, 26 P 465, 47 Kan. 372, 27 P 961; 
Schwartzel v. Karnes, 2 Kan. A. 782, 
44 P 41. 

Ky.—Haley v. Cochran, 102 SW 852, 
31 KyL 505. 

Mass.—Bullock v. Hayward, 10 Al- 
len 460. 

Mo.—State v. Trimble, 262 SW 357 
[quashing certiorari Godfrey v. Kan- 
sas City Wight, etc., Co., 213° Mo. A: 
139, 247 SW 451]. 

N. C.—Godwin v. Jernigan, 174 N. 
(OR SA 33 SE 443. 


Okl. — Billys. vee MeGillia  Lisn Ok 
153, 240 P 119; Choctaw, etc., R. Co. 
v. Burgess, 21 Okk 683;°-97 P 271 
[writ of error dism 219 U. 8S. 590 


mem, 31 SCt 471 mem, 55 L. ed. 348 
mem ]. 

Tex.—Howard v. Britton, 71 Tex. 
286, 9 SW 73; Cauble v. Cauble, (Civ. 
A.) 283 SW 914; Garner v. Jamison, 
(Civ. A.) 162 SW 940. 

Wash.—Gleason v. Tacoma Hotel 
Co., 16 Wash. 412, 47 P 894. 

[al Demurrer ore tenus.—Objec- 
tions that there was a misjoinder of 
parties, raised only by demurrer ore 
tenus nearly two years after first 
trial, are waived. Godwin v. Jerni- 
gan, 174 Ni‘, 76, 93 SH 443. 

[b] Amended petition.—Where de- 
fendant failed to object to a mis- 
joinder of parties plaintiff apparent 
upon the face of the original peti- 
tion, he could not thereafter success- 
fully demur to an amended petition 
showing the same defect of parties, 
as he had waived his right to object 
by failure to take it at the proper 
time. Peo. v. Washington pone 
Dist, Crs ls iColon 2935) 32Ner S19 

20. Ark.— Equitable Surety ‘Co. v. 
Wilson, 187 SW 940. 

Cal.—Gillam v. Sigman, 29 Cal. 637; 


Rowe v. Bacigalluppi, 21 Cal. 6338; 
Jacks v. Cooke, 6 Cal. 164. 
Colo.—Springhetti v. Hahnewald, 


54 Colo. 383, 131 P 266. 

Ga.—Fuller v. Wood, 137 Ga. 66, 
72 SE 504. 

Ida.—Younie v. Sheek, 44 Ida. 767, 
260 P 419. 

Mo.—State v. Trimble, 262 SW 357 
[quashing certiorari Godfrey v. Kan- 
sas City Hight,’ ete5. Col,> 213) Mio. A. 
139, 247 SW 451]; Jenkins v. Wiley, 
300 Mo. 110, 254 SW 94; Copeland 
v. Davis, (A.) 253 SW 427; Ander- 
son v. McPike, 41 Mo. A, 328. 

Mont.—Frost v. Long, 66 Mont. 385, 
218) PI ALOM 

N. Y.—Barnes v. Midland R. Ter- 
minal (Cony 21SINeeye 915) D2 Ni 291216); 
Jacobs v. New York Cent., etc., R. Co., 
107 App. Div. 134, 94 NYS 954 [aff 
186 N. Y. 586 mem, 79 NE 1108 mem]; 
Tucker v. Manhattan R. Co., 78 Hun 
439, 29 NYS 202; Ingraham vy. Bald- 
Win, 22° Barb. 99) [ati SPyNA Ya 4bi* 
Stempel v. Sussman, 129 NYS 154. 

Wash.—Gleason v. Tacoma Hotel 
Co., 16 Wash. 412, 47 P 894. 

“Tf such objection be not taken 
either by demurrer or answer—that 
is, by demurrer when the defect ap- 
pears upon the face of the complaint, 
or by answer when it does not so 


appear—it shall be deemed to be 
waived.” Gillam v. Sigman, 29 Cal. 
637, 640. 


Raising objection by demurrer see 


Waiver by affirmative act. 


[§ 425 


pleads over following an objection.?* 

Reinstatement of plaintiff. Failure tc object to 
the reinstatement of a plaintiff who has previously 
been stricken for misjoinder constitutes a waiver of 
such reinstatement.?* 

Objection going to cause or right of action. 
objection involving misjoinder of parties plaintiff 
which goes to the right or cause of action is not 
waived by failure to raise the same by demurrer or 


An 


One who has, by af- 
supra § 414. ~ 

Raising objection by plea or an- 
swer see supra § 415. 

21. Jurisdictions in which demur- 
rer is proper see supra § 

U. S.—Merchants’ Ins. “Co. v. 
Buckner, 110 Fed. 345, 49 CCA 80. 

Ill.—Peo. v. O’Connos 239 Ill. 272, 
87 NE 1016 [transf 142 Ill. A. 446]. 

Mo.—Kansas City Masonic Temple 
ae Young, 179 Mo. A. 278, 166 SW 
38. 

N. Y.—Fisher v. Hall, 41 N. Y. 416. 

Pa.—Laughner vy. Wally, 269 Pa. 5, 
112 A 105. 

Tex.—Wichita Mill, etce., Co. v. 
Simpson, (Civ. A.) 227 SW 352. 

[a] For example, in an action in 
assumpsit by joint owners against 
a cotenant for value of joint prop- 
erty taken, the cotenant, by going to 
trial on the merits, waived insertion 
of his name with the other joint 
owners as a plaintiff. Laughner v. 
Wally, 269 Pa. 5, 112 A 105. 

{b] Raising objection after with- 
drawal of plea to merits.—After de- 
fendant has pleaded to the merits 
he cannot, by withdrawing such plea, 
secure the right then to interpose an 
objection to misjoinder of parties 
plaintiff. Peo. v. O’Connor, 239 Ill. 
272, 87 NE 1016 [transf 142 LAS 


446]. 
23. Zobel v. Fannie Rawlings Min. 
@o.;- 49) (‘Colo:1134, 411 oP (8437) Con= 


tinental Zine Co. v. Amsden, 125 Mo. 
A. 512, 102 SW 1087; Rutledge v. 
Tarr, 95 Mo, A. 265, 69 SW 22. 

24. Dalton v. Moore, 141 Fed. 311, 
72 CCA 459 [certiorari den 200 U. S. 
619, ZOUSCt (570,050! deved.s623qs 

[a] Illustration.—Where a plain- 
tiff, who had been stricken from the 
complaint on demurrer for misjoin- 
der, was permitted to be reinstated on 
the trial on oral request and without 
order, and his name ony gee oe in the 
title of the action in the verdict, the 
failure of defendant to object at the 
time of such reinstatement was a 
waiver of any objection to such ac- 
tion. Dalton v. Moore, 141 Fed. 311, 
72 CCA 459 [certiorari den 200 U. S. 
6195' 26 SCt (5%, m0: Lived: 6231: 

Objections to the improper addi- 
tion, intervention, or substitution of 
parties see infra §§ 451-454. 

25. Bort v. Yaw, 46 Iowa 323; Hl- 
lison v. New Bedford Five Cents Sav. 
Bank, 130 Mass. 48; Wintergerst v. 
Court of Honor, 185 Mo. <A. 3738, 170 
Sw 346. 

{a]_ Illustration.—Where plaintiffs 
sued jointly on a life insurance bene- 
fit certificate and it appeared that 
one of them had no interest in such 
certificate, defendant’s failure to 
raise the objection of misjoinder of 
parties plaintiff by demurrer or an- 
swer did not estop defendant from 
availing himself under a general de- 
nial of the failure of plaintiffs to 
prove a joint interest it the certifi- 
cate, since this was a matter going 
to the right of recovery. Winter- 
gerst v., Court of Honor, 285 Mo. .A: 
373, 170 SW 346. 

{[b] Joint plaintiffs suing on sev- 
eral obligations.—If a person makes 
deposits on two separate accounts at 
a savings bank in trust for two of 
his children, the claims of the chil- 
dren against the bank after his death 
are several, and not joint, and can- 
not be united in one action; and the 


—? 


§§ 425-431] 


firmative act, admitted that plaintiffs were properly 
joined cannot thereafter raise the objection of mis- 
joinder.”° 

[§ 426] (2) Failure To Demur. Where an objec- 
tion based upon the misjoinder of parties plaintiff 
should be taken by demurrer,”" failure so to take the 
objection constitutes a waiver thereof,** as where, 
instead of demurring, plaintiff answers,?® or, after 
his demurrer for misjoinder has been overruled, an- 
swers to the merits without further raising the ob- 
jection,*® or where defendant, after the overruling 
of his demurrer, answers over and ineffectually at- 
tempts to preserve the objection by insertion in the 
answer of a clause constituting only a repetition of 
the demurrer.*1 Where the issue of misjoinder of 
parties plaintiff is raised both by demurrer and an- 
swer, the issue is not waived irrespective of whether 
or not the misjoinder appears from the face of the 
complaint.22, Where an objection involving a mis- 
joinder of parties plaintiff is in substance one going 
to the existence of the cause of action, it is not 
waived by failure to demur.*? 

[§ 427] (8) Failure To Raise Objection by Plea 
or Answer. Where the circumstances are such that 
a misjoinder of parties plaintiff should be objected 
to by plea or answer in abatement,** failure so to 
raise the objection constitutes a waiver thereof,®°® 
as where defendant goes to trial without filing a plea 
in abatement.°® Where defendant files both a plea 
in bar and at the same time a plea in abatement for 
misjoinder of parties plaintiff, but goes to trial 
under the plea in bar without asking a trial on the 
fact that the bank at the trial made 


no objection to the joint action can- 


not enable the supreme judicial court | Rutland R. Co., 


PARTIES 


demurring to the complaint showing 38. 
on its face the joinder. 
140 App. 
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plea in abatement, he thereby waives the latter 
lea.37 

[§ 428] (4) Failure Sufficiently To Specify Ob- 
jection. Where defendant employs the method of 
raising an objection to misjoinder of parties plaintiff 
required by the circumstances of the case and the law 
of the jurisdiction,*® but fails specifically to set 
forth the nature of the objection®® in compliance 
with the practice of the particular jurisdiction,*° 
such failure specifically to set forth the nature of the 
objection results in a waiver thereof.4+ Where de- 
fendant demurs to a petition for nonjoinder of parties 
plaintiff and subsequently such parties are joined as. 
plaintiffs in an amended petition, defendant cannot 
then demur for misjoinder of parties plaintiff since 
the previous demurrer for nonjoinder constituted a 
waiver of the subsequent alleged misjoinder.*? If 
defendant demurs only on the ground of a failure to 
state facts sufficient to state a cause of action, and 
not on the statutory ground of defect of parties 
plaintiff, and then attempts to take the objection by 
answer, he will be deemed to have waived the same.*? 

[§ 429] (5) Failure To Object by Motion To 
Strike. Where the circumstances are such that an 
objection to misjoinder of parties plaintiff should be 
raised by a motion to strike out the name of the im- 
proper plaintiff,*+ failure so to raise the objection 
constitutes a waiver thereof.*® 

[§ 430] d. Persons Entitled To Object. A de- 
fendant not aggrieved by the misjoinder of parties 
plaintiff cannot successfully object thereto.*® 

[§ 431] e. Evidence. The burden is on defendant. 
See supra §§ 414, 415. 


39. Form of pleading: 
Demurrer see supra § 414. 


Chandler v. 
Div. 68, 


to enter a judgment which the law 

does not warrant. Ellison v. New 

Bedford Five Cents Sav. Bank, 130 

Mass. 48. 

Cottle v. Wade, 6 Ga. A. 314, 
64 SE 1007. 

{a] Illustration.—One who has 
filed a claim to the levy of a lien 
foreclosure cannot successfully urge 
that the verdict finding the property 
subject is illegal because there was 
a misjoinder of parties. plaintiff. 
core v. Wade, 6 Ga. A. 314, 64 SE 
1007. 

27. Eee supra § 414. 

28. U. S.—Mexican Gulf Oil Co. 
v. Compania Transcontinental de Pet- 
roleo, 281 Fed. 148. 
naps Peale vy. Ferguson, 5 Ala. 

8. 

Cal.—Kippen v. Ollasson, 136 Cal. 
640, 69 P 293; Jellen v. O’Brien, (A.) 
264 P 1115; Kessler v. Young, 61 Cal. 
A. 41, 214 P 665. 

Colo.—Peo. v. Washington County 
Dist. 1 84Colog 298082) Pasl 9: 

Mo.—Groves v. Terry, 219 Mo. 595, 
117 SW 1167; Jones v. Kansas City, 
ete, Ry Co, 17S) Mo. e52/8)) 77 SWi 890; 
101 AmSR 434; Kellogg v. Malin, 
62 Mo. 429; Russell v. Defrance, 39 
Mo. 506; Golden v. Moore, 126 Mo. 
A. 518, 104 SW 481; Daugherty v. 
Burgess, 118 Mo. A. 557, 94 SW 594; 
Devers v. Howard, 88 Mo. A. 253; 
Meriwether v. Joy, 85 Mo. A. 634; 
American Smelter Co. v. Manchester 
Ma Assur.Co, 71s Moy A.) 6583). Finney. 

_v. Randolph, 68 Mo. A. 557. 

N. Y.—-Chandler v. Rutland R. Co., 
140 App. Div. 68, 124 NYS 1046; Kel- 
Ly aye 79) hun 53:55 92/9) INS? 933. 

“A misjoinder appearing on the 
face of the petition is waived if not 
made the subject of a demurrer.” 
Golden v. Moore, 126 Mo. A. 518, 524, 
104 SW 481 
_ fal 
improper joinder of parties plaintiff, 
in an action by an owner of property 
destroyed by fire and the insurers 
thereof against the owner negligent- 
ly setting the fire, is waived by not 


} 
“4 


For example, the objection of ! 


W. 
| Va. 205, 133 SE 


124 NYS 1046. 

29. Mexican Gulf Oil Co. v. Com- 
pania Transcontinental de Petroleo, 
281 Fed. 148; Vogel v. Bushwell, 203 
Mo. A. 623, 221 SW 819. 

30. Springhetti v. Hahnewald, 54 
Colo. 383, 131 P 266; Jones v. Kan- 
Sag) Gity., ete, Re ConralT 3. Mio, 15iZ85 
77 SW 890, 101 AmSR 434; Belt 
Vel Sb enuOULS: reve bn COonun@Miow Ac) 
190 SW 1002. 

31. Jones v. Kansas City, etc., 
Re Con, LES MO. 23,0 S WieS 90s LOW 
AmSR 434. 

32. Taylor v. Stockwell, 22 Wyo. 
492, 145 P 748, 147 P 328. 

{a] Evidence held sufficient to 
raise issue of misjoinder.—Taylor v. 
Stockwell, 22 Wyo. 492, 145 P 743, 
TAle e328) 

ees Masters v. ag” Oey, 

3 


{a] For instance, a cause of ac- 
tion in favor of each or in favor of 
either of two plaintiffs is not a cause 
of action in favor of both, and, there- 
fore, where the complaint is brought 
as for a cause of action in favor of 
plaintiffs jointly, and it develops that 
the cause of action is not joint but 
is several, failure to demur does not 
constitute a waiver of the objection. 
Masters v. Freeman, 17 Oh. St. 323. 

34. See supra § 415. 

85. -Cal.—Hopper -v.. Barnes, 113 
Cal. 636, 45 P 874; Gillam v. Sigman, 
29 Cal. 637. 

Mo.—Love v. Robinson, (A.) 240 


Freeman, 


SW 850; Mills v. Carthage, 31 Mo. A. 
141. 

N. Y.—Wolverton v. Rogers, 123 
App. Div. 45,107 NYS 883; Pnsign v. 


Ensign, 14 NYSt 181 [aff 120 N. Y. 
655 mem, 24 NE 942]. 
Oh.—Sprigg v. Irwin, 8 OhS&CP 
668. 
Tex.—Ackermann v. Ackermann 
Schuetzen Verein, (Civ. A.) 60 SW 
366. 


101 W. 
323. 


Hunt v. Mounts, supra. 
Hunt v. Mounts, supra. 


Va.—Hunt v. Mounts, 


36. 
37. 


Plea or answer see supra § 415. 
40. See statutory provisions. 


41. Mills v. Carthage, 31 Mo. A. 
141; Randolph v. Hannibal, ete, R- 
Co., 18 Mo. A. 609; Rick v. Farrell, 


(Tex. Civ. A.)) 266 SW 522. 


42. Puntney v. Mahn, (Mo. A.) 201 
Sw 913. 
43. Colorado. Coal, .ete:, Co. 


Lamb, 6 Colo. A, 255, 40 P 551, 

44. See supra § 416. 

45. Merchants’ Ins. Co. v. Buck- 
ner, 110 Fed. 345, 49 CCA 80 (Ken- 
tucky practice); Booker v. Robbins, 
26 Ark? 76603 Gagle v. Besser, 162 
Iowa 227, 144 NW 3. 

[a] Tlustration.—Misjoinder of 
parties can be taken advantage of 
only by motion to strike the names 
of those not interested, and defend- 
ant waives the objection where he 
raises it in his answer but fails sa 
to move. were v. Besser, 162 Iowa. 
nes 144 NW 3 

(OS S.—Mackay Vi, Hox pz Mede 
4g7° 57 CCA 439. 

Ariz.—Lee v. Ricca, 29 Ariz: 309, 
241 P.508. 

Conn.—Hurd v. Hotchkiss, 72 Conn. 
472, 45 A 11. 

Ind.— Strong v. Taylor 
79 Ind. 208. 

La.—Gallagher Transfer, etc., Co. 
v. 0. K. Storage, ete.,. Co., 151. La: 
(325 SHAS Rl 


Me.—Richardson v. Wood, 113 Me. 
328, 938 A 836. 

9 Mass—Hunt Va Holton} L385 Picke 

Mo.—Webster v. Kansas rebate etc.,. 
R.Co.,, 116 Mo. 114, 22 Sw 474 

Nebr.—Cinfel v. Malena, 67 Nebr. 
D5 935 NIV 65, 

Wash.—Gleason v. Tacoma Hotel 
Co., 16 Wash. 412, 47 P 894. 

See also Barnes v. Midland R. Ter- 
minal) Co,, 218 N.Y. 91 11:2) Ni) 926 
(where the court held that a defend- 
ant could not complain of a gross 
award of damages to all plaintiffs. 
where they held all the interest af- 
fected by his wrongful acts, if he had 
failed previously to raise the objec— 


School Tp.,. 
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to show that too many persons are joined as plain- 
tiffs,*7 and ordinarily this cannot be shown by eross- 
examination of plaintiff’s witnesses.*® 


[§ 432] f. Curing Misjoinder. 


parties plaintiff may, it has been held under the cir- 
cumstances of particular cases, be corrected by a final 
decree or judgment so framed as to deny relief to 
the plaintiff improperly joined,*® or by permitting 
the withdrawal of the misjoined plaintiff ;°° or where 
the evidence clearly shows that the misjoined plain- 
tiff never had any interest in the suit, the court may 
after verdict regard the name of the misjoined 


plaintiff as having been stricken.°? 


[§ 433] 13. Misjoinder of Parties Defendant®?— 
a. Nature and Character of Objection. 
law it is ordinarily held that a misjoinder of parties 
defendant is not matter in abatement, and this rule 
applies with respect to both actions ex contractu, 


in which action the objection 


and actions ex delicto, where recovery 1s allowed 
But in most jurisdictions the 


against those guilty.°* 
matter is now regulated by statute, 


tion of misjoinder by demurrer or an- 
swer, as defendant was not aggrieved 
by the disposition of the damages 
among the various plaintiffs). 

“Under Code pleading the misjoin- 
der of a party is not necessarily a 
ground of demurrer unless it appears 
that the party raising the objection 
has been injured thereby.” Lee v. 
Ricca, 29 Ariz..309, 312, 241 P 508. 

[a] TIllustrations.—(1) In an ac- 
tion for damages for taking plain- 
tiffs’ land, an objection that one of 
the plaintiffs is not a proper party 
because, after defendant’s entry, he 
sold his interest to a coplaintiff is 
without merit, in that, although an 
improper joinder, it could not preju- 
dice defendant, since both would be 
concluded by a judgment. Webster 
v. Kansas City, ete., R. Co., 116 Mo. 
114, 22 SW 474. (2) An objection to 
the misjoinder of parties seeking, un- 
der 1 Hill Code § 3124, to have their 
claims for labor preferred to a claim 
for which execution has been issued, 
ean be taken only by the execution 
debtor. Gleason v. Tacoma Hotel Co., 
16 Wash. 412, 47 P 894. (3) Where 
a joint owner of personal property, 
who, without being consulted by the 
others, is made a plaintiff with them 
jointly, in an action of replevin to 
recover the possession thereof, makes 
no objection to the use of his name in 
the prosecution of the suit, defend- 
ant’ cannot object for him and thus 
defeat the action. Cinfel v. Malena, 
67 Nebr. 95, 98 NW 165. 

Cline v. Buddemeier, 164 Il. 

McKone v. Williams, 37 Ill. 


McKone vy. Williams, supra. 
Sexton v. Sutherland, 37 N. D. 
500, 164 NW 278. 

[a] Rule stated.—Any mistake in 
joining unnecessary parties may be 
corrected on the final decree, which 
will be so framed as to work substan- 
tial justice, and to allow no relief to 
any plaintiff who has failed to allege 
or establish sufficient facts to show 
his right thereto. Sexton v. Suther- 
jland, 37 N. D. 500, 164 NW 278. 

50. Campbell Vi Washington 
Light, etce., Co., 166 N. C. 488, 82 SH 
842 


[a] For example, under statutory 
provisions empowering the court to 
add or strike parties to further jus- 
tice, misjoinder of parties plaintiff 
and causes of action, in an action by 
a father suing in behalf of himself 
and as next friend, in behalf of his 
son, for damages from sickness caused 
from supplying impure water to the 
son, was cured by permitting the 
withdrawal of the father as a party 


PARTIES" 


A misjoinder of 


before it.>7 


defendants.°° 


At common 


; ays 
goes in_ bar,? 


and common-law 


in the name of the son alone. Camp- 
bell v. Washington Light, etc., Co., 
166 N. C. 488, 82 SH 842. < 

51. Bell v. Irwin, 5 Pa. Super. 
368, 41 WklyNC 201. 

52. As ground for particular 


forms of relief: 

Abatement of action see Abatement 
and Revival §§ 209-211. 

Reine of judgment see Judgments § 


Dismissal or nonsuit see Dismissal 
and Nonsuit § 101. 

Vacation of judgment see Judgments 
In particular actions or proceed- 

ings see cross references ante p 10. 
Reviewability on appeal see Appeal 

and Error § 682. 
Judgment for misjoinder as bar see 

Judgments § 1211. 


53. See Abatement and Revival § 
aoa See Abatement and Revival § 
se See Abatement and Revival § 
Tie Daviokw i Gatitonnts Univ., 66 
Cal. Al 689, 227 P 247;~Ormond vi 


Connecticut Mut. L. Ins. Co., 145 N. C. 
140, 58 SEH. 997; Burggraf v. Brocha, 
74 Or. 381, 145 P 639. 

[a] For example (1) the joinder 
of unnecessary parties defendant is 
immaterial save only as it may affect 
the matter of costs. Ormond v. Con- 
necticut Mut. L. Ins. Co., 145 N. C. 
140, 58 SE 997. (2) Misjoinder of de- 
fendants is not fatal to the com- 
plaint. Burggraf v. Brocha, 74 Or. 
881,) 145) P 639. (3) A complaint. is 
not necessarily defective in which 
there is joinder with defendant of 
another against whom no liability is 
alleged, even if the action is against 
joint tort-feasors, in view of code 
provisions to the effect that judgment 
may be given against one or more of 
several defendants where the justice 
of the case so requires. Davie v. 
PS ee Univ., 662 Cal. “A. 689,227 

«& 

Judgment against joint parties see 
Judgments §§ 65-68. 

57. Carneal v. Banks, 10 Wheat. 
(U. S.) 181, 6 L. ed. 297; Bowman vy. 
Wathen, 3 F. Cas. No. 1,740, 2 Mc- 
Lean 376 [aff 1 How. 189, 11 L. ed. 
Vids ‘Gordon va Clarke, 0s Elan 1:79) 

58. ) Heinlen v; Heilbron, 71 Cal. 
557, 12 P 673; Portier v. Fernandez, 
35 Tex. 534; Emmons v. Oldham, 12 


Tex. 18; Johnson! vi Davis iiex 
U3: 
{a] For example (1) at the trial 


of an action ex delicto, a nonsuit 
having been granted as to certain de- 


fendants, for want of evidence to sus- 


and allowing the action to proceedJ tain the allegations as against them, 
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rules are no longer applicable;** and it is ordinarily 
held that the joinder of an improper party defendant 
will not bar maintenance of the action as against 
other and proper parties defendant,°® nor deprive 
the court of jurisdiction as to defendants properly 
So misjoinder of parties defendant is 
not a ground of dismissal of the suit as to those 
properly joined,®* but the defendant properly joined 
may object to the misjoinder because of its effect 
upon costs which he may be compelled to pay.*®® 
misjoinder of one of several parties defendant is no 
ground for an instructed verdict in favor of all the 
A statute providing that an action 
may be prosecuted against proper defendants not- 
withstanding joinder of improper defendants applies 
only to trial upon the merits,®t and not to prelimi- 
nary proceedings relative to the pleadings.°? 
objection for misjoinder of parties defendant will be 
overruled where there is in fact no misjoinder.®? 
Necessary parties. 
essary or indispensable parties is usually confined 
to cases involving the application of equitable prin- 


A 


An 


Although the doctrine of nec- 


and the complaint having been 
amended by striking their names 
from it, the other defendants are not 
entitled to a nonsuit on the ground 
of misjoinder of parties defendant. 
Heinlen vy. Heilbron, 71 Cal. 557, 12 
P 673. (2) If plaintiff has improp- 
erly joined certain persons as defend- 
ants, his dismissal of these from the 
suit does not entitle those against 
whom the action is properly brought 
to have it dismissed as to them. 
Portier v. Fernandez, 35 Tex. 534. 

59. Emmons v. Oldham, 12 Tex. 
18; Johnson v. Davis, 7 Tex. 173. 

60. Tuppela v. Mathison, 291 Fed. 
728; Smith v. Cassell, 70 Wis. 567, 
36 NW 386. 


~» 

[a] Bule applied to an action for 
goods sold and delivered. Smith vy. 
Cassell, 70 Wis. 567, 36 NW 386. 

61. McKillop v. Burton, 82 Vt. 
403, 74 A 78. 

62. McKillop v. Burton, supra. 

[a] Illustration.—A statute pro- 


viding that, in an action founded on 
contract in which more persons than 
one are defendants, plaintiff may 
have judgment against such defend- 
ants as on trial are found liable, not- 
withstanding all are not jointly lia- 
ble, applies only whensthe case is on 
trial on the merits, and has no appli- 
cation in determining the sufficiency 
of the pleadings on demurrer, and 
hence, in an action on a covenant in 
a deed, a declaration joining the heir 
and residuary legatee and the ad- 
ministrator of the grantor as defend- 
ant is bad on demurrer. McKillop 
v. Burton, 82 Vt. 408, 74 A 78. 

63. (Gates! v.. Nash 6) (Cals 10927 

[a] For example, where there 
was evidence before the jury con- 
necting a defendant on whom no 
process had been served with the 
trespass for which the suit was 
brought, a motion by the other de- 
fendants to strike his name from the 
record was properly overruled. Gates 
v. Nash, 6 Cal. 192. 

[b] Construction of ruling.—(1) 
The overruling of a motion for di- 
rected verdict, nonsuit,-or dismissal 
on account of misjoinder of parties 
defendant should not be construed 
as a ruling that there was no mis- 
joinder, where a statute provides that 
no action shall be defeated on the 
ground of misjoinder but that the 
fault, if pointed out, shall be correct- 
ed. Burnett v. Larrow, 91 Vt. 190, 
99 A 729. (2) In an action for per- 
sonal injury, the overruling of mo- 
tions for directed verdict, for nonsuit, 
and for dismissal for a misjoinder 
of master and servant, where the 
master’s responsibility was by re- 
spondeat superior, cannot be con- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Se 


* 
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ciples,°+ the distinction has been observed in other 


cases.®5 | 
Duty of court. 


of an objection.®® 


[§ 434] b. Manner of Raising Objection—(1) De- 
At common law misjoinder of parties de- 
-fendant may be objected to by demurrer where the 
objection appears from the face of the complaint.*? 
A joint demurrer lies at common law in an action ex 
delicto where several defendants are sued jointly for 
a tort that cannot, in point of law, be joint,°® but 
not where the tort can be joint.®® 

Statute making misjoinder ground of demurrer. 
Under codes or practice acts specifying misjoinder 


murrer. 


strued as ruling that there was no 


misjoinder. Burnett v. Larrow, su- 
pra. 
64. Necessary or indispensable 


parties in equity see Equity §§ 276- 
297. 

Proper but not indispensable par- 
ties in equity see Equity §§ 298-302. 

65. Sullivan v. Field, 118 N. C. 
358, 360, 24 SE 735: 

“A misjoinder of one who is a nec- 
essary party is fatal, for he will 
not be bound by the judgment; this 
affects the merits; a misjoinder 
of one who is not a necessary party 
is surplusage. In this case no 
judgment is asked for or rendered 
against Mrs. Bobo, so that her pres- 
ence is harmless.” Sullivan y. Field, 
supra. . 

66. Burnett v. Larrow, 91 Vt. 190, 
99 A 729. 

fa] For example, Pract. Act (Acts 
[1915] No. 90) § 9, providing that no 
misjoinder of parties shall defeat any 
action, but that the fault, if pointed 
out, shall be corrected, does not put 
upon the court the burden of correct- 
ing the process independent of action 
of counsel, although the court is at 
liberty to do so. Burnett v. Larrow, 
OT Vt. 190) 99° ALT29: 

67. Richmond Trust Co. v. Char- 
lotte County, 300 Fed. 121 [rev on 
other grounds 12 F. (2d) 62] (Florida 
practice); New York Mechanics, etc., 
Nat. Bank v. Angel, 79 Fla. 761, 85 
S 675; Lee v. Blodget, 214 Mass. 374, 
102 NE 67; Farley v. Crystal Coal, 
etc., Co. 85 Ws. Va. 595, ,.102.SE=265, 
9 ALR 933. 

[a] Where defendants have been 
properly joined, a demurrer for mis- 
joinder should be overruled. Mont- 
gomery v. Moon, 205 Ala. 590, 88 S 
vise le 

[b] Exclusiveness of statutory 
method of objection.—A statute pro- 
viding vther means of raising an ob- 
jection to misjoinder of parties de- 
fendant does not deprive defendant 
of his right to raise the misjoinder 
by the common-law method of demur- 
rer where the same appears upon the 
face of the pleadings. Richmond 
Trust- Co. v. Charlotte County, 300 
Fed. 121 (Florida practice); New 
York Mechanics, etc., Nat. Bank v. 
Angel, 79 Fla. 761, 85 S 675. 

68. Wolf v. Keagy, (Del. Super.) 
136 A 520; Foote v. Cincinnati, 9 Oh. 
31, 34, 34 AmD 420; Farley v. Crystal 
Coal, ete., Co., 85-W. Va. 595, 102 SE 
265, 9 ALR 933. 

“The rule is, that if several persons 
be made defendants jointly, where 
the tort could not in point of law be 
joint, they may demur. And it is 
only where, in point of fact and of 
law, several persons might have been 
guilty of the same offense, that the 
joinder of more persons than were 
liable, in a personal or mixed action, 
offers no objection to a partial recov- 
erye es 1 2'Ch, Pi. 99.0 ) Heres the tort 
complained of could not in point of 
law be joint, and the demurrer must, 
therefore, be sustained in favor of all 
the defendants.’ Foote v. Cincinnati, 
supra. 


[a] For example, failure of a dec- 


The court is not obligated to cor- 
rect a misjoinder of parties defendant in the absence 
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of parties defendant as one of the grounds of demur- 


rer, the objection may be taken by demurrer when it 


appears from the face of plaintiff’s pleadings.*° 
such jurisdictions the demurrer should be expressly 


In 


upon the statutory ground,‘! and-should specifically 


laration against several tort-feasors, 
joined in one action, 
ground of joint liability is good cause 
of demurrer thereto for misjoinder 
of parties. Farley v. 
etc., Co., 85 W. Va. 595, 102 SE 265, 
SAR. 933: 

Rule relative to joint demurrer for 
misjoinder under codes see infra text 
and note 70 et seq. | 

69. Teal v. Chancellor, 117 Ala. 
612, 23 S 651. 

70. Cal.—Gardner v. Samuels, 116 
. 84, 47 P 935, 58 AmSR 135. 

Colo.—Sams Automatic Car Cou- 
pler Co. v. League, 25 Colo. 129, 54 
P 642; Woodward v. League, 25 Colo. 
129, 54 P 642. See Pierson vy. Fuhr- 
mann, 1 Colo. A. 187, 27 P 1015 (stat- 
ing rule before statute). 

Ga.—Osborn v. Deboard, 115 Ga. 
599, 41 SE 985; -Shingleur v. Swift, 
110 Ga. 891, 36 SE 222. 

Ida.—Valentine v. Arthur, 44 Ida. 
Gy eee d sored ee eWay 

Iil.—Loomis y. Federal Union Sure- 
ty Co.,7163) HLA. 6217 

Mont.—Cummings v. Reins Cop- 
per Co., 40 Mont. 599, 107 P 904. 

Porto Rico.—Antelo v. Yabucoa 
Sugar Co., 33 Porto Rico 100. 

[a] A demurrer will be sustained 
(1) where it affirmatively appears 
from the face of the pleadings that 
defendant is neither a necessary nor 
a proper party (Valentine v. Arthur, 
44 Ida, 117, 255 P 323; Loomis v. 
Federal Union Surety Co., 163 Ill. A. 
621; Antelo v. Yabucoa Sugar Co., 33 
Porto Rico 100), (2) or where there 
is a failure to show joint liability of 
defendants jointly sued (Edison v. 
Ramsey, 146 Ga. 767, 92 SE 513; Knott 
v. ‘McWibirter; «140; Ga. 337,078 “SE 
106237" Garrettev.) Foy,-ete,; Co.,7 21 
Ga. A. 613, 94 SE 822; Charleston, 
etc., R. Co. v..McElmurray, 16 Ga. A. 
504, 85 SH 804; Milliken v. Hilde- 
brand, 234 Ill. A. 276). (3) A peti- 
tion in an action against two rail- 
road companies not shown to be 
jointly liable for damages from fire 
started by sparks from a locomotive 
was subject to a special demurrer, 
alleging misjoinder. Charleston, etc., 
R. Co. v. McElmurray, supra. (4) 
Where proceedings on information of 
a citizen, as realtor, to abate a dis- 
orderly house were instituted against 
several persons without alleging any 
community of interest among them, 
the overruling of a demurrer to the 
petition on the ground of misjoinder 
of parties was error. Edison v. Ram- 
sey, 146 Ga. 767, 92 SE 513. 

{[b] Joint and several liability.— 
Where some of the allegations of a 
petition. might have authorized re- 
covery against some of the defend- 
ants, but a joint recovery against all 
defendants would not have been au- 
thorized, demurrer on the ground of 
misjoinder of defendants was good. 
Garrett verMoy,Vetc.,»Coj;21 “Ga: A. 
613, 94 SE 822. 

[ce] Amended petition.—An amend- 
ment to a petition was demurrable 
where it sought to make one a party 
defendant who had no common in- 


terest with defendant in the original | 4 P 783. 


point out wherein the misjoinder lies.‘ 
rer merely designating the defendants misjoined has 
been held sufficient.** 
apparent from the face of the complaint, demurrer 
will not lie,7* and, a fortiori, demurrer will not lie 
where it affirmatively appears from the face of the 
complaint that the allegedly misjoined defendant is 
a proper party.*° 


A demur- 


Where the misjoinder is not 


A demurrer for misjoinder of 


parties defendant should be overruled where it ap- 
pears that defendants were proper parties at the 
petition. Knott v. McWhirter, 140 

to show any | Ga. 337, 78 SH 1062. 
71. Neil v. Dow Law Bank, 138 
Ga. 1585 s%4) SHS 102722 Mee iConune 
Crystal Coal, | Evans, 32 Ga. A. >385, 123 SH 742; 


Price v. Ketchum, 29 Ga. A. 179, 115 
SE 32; Willingham y. Glover, 28 Ga. 
A. 394, 111 SE 206; Armuchee Pants 
Mire. iCon vs Juillard, 14%Gae. sae uae 
80 SE 525; Cummings v. Reins Cop- 
per Co., 40 Mont. 599, 107 P 904. 

72. Henderson vy. Johns, 13 Colo. 
280, 22 P 461; Irwine v. Wood, 7 
Colo. 477, 478, 4 P 783; Lowery Lock 
i v. Wright, 154 Ga. 867, 115 SE 

“The demurrer should have speci- 
fied in what the misjoinder consist- 
ed; which of the parties defendant 
were misjoined, and why.” Irwine vy. 
Wood, supra. 

“A demurrer which is defective is 
impotent. The law follows the Scrip- 
ture in that a demurrer is not per- 
mitted, while disregarding the beam 
in its own eye, to point out the mote 
in the eye of another. Demurrer be- 
ing a critic must itself be free from 
imperfection.” Lowery Lock Co. v. 
Wright, supra (syllabus). 

[a] For instance, a demurrer on 
the ground “that there is a misjoin- 
der of parties defendant to this ac- 
tion,” which fails to point out where- 
in the misjoinder lies, is insufficient. 
Henderson v. Johns, 13 Colo. 280, 22 
P 461. 

73. Gardner v. Samuels, 116 Cal. 
84, 87, 47 P 935, 58 AmSR 135. 

“The demurrer was sufficient in 
form. Each of the defendants dis- 
tinctly specified therein that the 
ground of his demurrer for misjoin- 
der of parties defendant was that 
he was improperly joined with the 
other defendant. It was not neces- 
sary to incorporate into the demur- 
rer an argument in support thereof,’ 
or to state therein the reasons why 
such misjoinder was improper. A 
demurrer couched in the language of 
the statute would have been insuf- 
ficient . but a demurring party 
by designating the defendants who 
are improperly joined with him, suf- 
ficiently calls the plaintiff's attention 
to his objection to the complaint.’ 
Gardner vy. Samuels, supra. 

74 Lothrop v. Golden, 6 Cal. Un- 
rep. Cas. 284, 57 P 394; Cameron 
v. Richmond, 42 Cal. A. 262, 188 P 
604; Pierson v. Fuhrmann, 1 Colo. A. 
US 2% ee) 1015: 

[a] For example, where a com- 
plaint does not show that a party is 
improperly joined as a defendant, his 
remedy is by answer, and not by a 
demurrer for misjoinder of parties. 
Lothrop v. Golden, 6 Cal. Unrep. Cas. 
284, 57 P 394. 

75. Irwine v. Wood, 7 Colo. 477, 4 
P 783; McBride v. Scott, 125 Mich. 
517, 84 NW 1079. 

[a] For example, a complaint 
which avers that the liability of each 
and all the parties joined in it as de- 
fendants arises out of the same con- 
tract embodied in the one instrument 
of writing is not demurrable for mis- 
joinder. Irwine v. Wood, 7 Colo. 477, 
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beginning of the action but became improper parties 
during the course of the action because of facts oc- 
A joint demurrer 
by all the defendants on the ground of misjoinder 
is bad if the complaint sets out a good cause of ac- 


curring after it had been begun.‘ ® 


tion against any one of them.’? 


Statutes omitting misjoinder as ground for demur- 
Under code or practice act provisions enu- 
merating all proper grounds of demurrer and omit- 
ting misjoinder of parties defendant as such a 
ground,*® an objection because of misjoinder of de- 


rer. 


Cole 
ya a2? 


76. California Farm, 


etc., 
apes kictts, L5d) “Cal: 
3 


732, 


Motion to dismiss because of facts 
occurring after commencement of 
action rendering defendants improp- 
er parties see infra § 438. 

77. Cameron v. Richmond, 42 Cal. 
A. 262, 183 P 604; Peo. v. Stoddard, 
34 Colo. 200, 86 P "O51; Empire Land, 
‘ete., Co. v. Rio Grande County, 21 
Colo. 244, 247, 40 P 449; Irwine v. 
Wood, 7 Colo. 477, 4 P 788; Cum- 
mings v. Reins Copper Co., 40 Mont. 
599, LOd Pe 904. 

“The demurrer is a joint demurrer 
of the two defendants, but, in order 
to entitle such one as is improperly 
joined as a defendant . to raise 
this question, a separate demurrer 
should have been filed by him who is 
improperly joined.” Empire Land, 
-etc., Co. v. Rio Grande County, supra. 

[a]. For instance, where a joint 
demurrer for misjoinder of parties 
defendant has been interposed and 
the complaint states a good cause of 
action as against one of the defend- 
cants, the demurrer will be overruled, 
not only as to the party properly 
made a defendant, but also as to the 
party improperly made a defendant. 
Cummings v. Reins Copper Co., 
Mont. 599, 107 P 904. 

Persons entitled to object see in- 
fra § 449. 


7g. See statutory provisions. 
79, Ark.—Riley v. Norman, 39 
Ark. 158; Fry v. Street, 37 Ark. oo 


Oliphint v. Mansfield, 36 Ark. 191. 
See also Sullivan v. Arkansas Valley 
Bank, 176 Ark. 278, 2 SW (2d) 1096 
(where the court held that a demur- 
rer specified as on the ground of a 
-defect of parties defendant was in- 
sufficient to raise the issue of a mis- 
joinder of parties defendant, and then 
went on to say by way of dictum 
that it was doubtful under code pro- 
visions specifying the grounds of de- 

murrer and including “defect” but 
omitting ‘‘misjoinder’ of defendants 
‘as a ground whether an objection to 
misjoinder could be taken by demur- 
rer). 

2 ane es v. Dunn, 143 Ind. 
433, 41 NE 540; Cargar v. Fee, 140 Ind. 
572, 39 NE 938; Clark v. Crawfords- 
ville Coffin Co., 125 Ind. 277, 25 NE 
288; Redelsheimer v. Miller, 107 Ind. 
485, 8 NE 447; Potts v. State, 65 Ind. 
273; Hill v. Marsh, 46 Ind. 218; 
Makepeace v. Davis, 27 Ind. 352; Shif- 
fer v. Akenbrook, 75 Ind. A. 149, 130 
NE 241. See Everhart v. Hollings- 
worth, 19 Ind. 138 (where defendants 
demurred jointly on the ground of a 
defect of parties defendant, and in- 
tended thereby to raise the point 
that there was a misjoinder of de- 
fendants, and the court held that the 
demurrer should be overruled on the 
ground that it was joint instead of 
separate in form). 

Ind. T.—Hargrove v. Cherokee Na- 
tions 4 Ind. “Ly £29 "60eSiwe 823. Latt 
129 Fed. 186, 63 CCA 276]. 

Iowa.—Cedar Rapids Nat. Bank v. 


Lavery, 110 Iowa 575, 81 NW 775, 
80 AmSR 825; Dolan v. Hubinger, 109 
Towa 408, 80 NW 514; White Oak 


Dist.. Tp. v. Oskaloosa Dist. Tp., 44 
Iowa 512; King v. King, 40 Iowa 120; 
Beckwith v. Dargets, 18 Iowa 303. 
But see Troy Portable Grain Mill Co. 


PARTIES 


ground.’® 


[§ 434 


fendants cannot be raised by a demurrer on that 
But a defendant as against whom no 
cause of action is stated may demur for insuffi- 
ciency of facts.°° 
by the defendant improperly joined.*+ 


Such demurrer may be taken only 
A joint de- 


murrer by all the defendants on the ground of failure 


of them.®? 


v. Bowen, 7 Iowa 465, 466 (where the 
court said: ‘“‘The proper practice is 
to demur for misjoinder of parties’’). 

Ky.—Yeates v. Walker, 1 Duv. 84; 
Dean v. English, 18 B. Mon. 132. 

Minn.—Mitchell v. St. Paul Bank, 
7 Minn. 252; Nichols v. Randall, 5 
Minn. 304; Seager v. Burns, 4 Minn. 
141; Lewis v. Williams, 3 Minn. 151. 

Nebr.—Boldt y. Budwig, 19 Nebr. 
739, 28 NW 280. 

N. Y.—Adams v. Slingerland, 87 
App. Div. 312, 84 NYS» 323) Taft 39 
Mise. 638, 80 NYS 635]; Hall v. Gil- 
man,= Ti ‘App. Div. 458, 79 NYS 303; 
Richtmyer v. Richtmyer, 50 Barb. 
55; Peo. v. New York, 28 Barb. 240, 
8 AbbPr-%, 17 HowPr ’56) [rev on 
other grounds 10 AbbPr 111]; Tew 
v. Wolfsohn, 38 Misc. .54,:76 NYS 919 
[aff 77 App. Div. 454, 79 NYS 286 
(aff 174 N. Y. 272, 66 NE 934)]; Pax- 
ton v. Patterson, 10 NYS 303 [aff 12 
NYS 568, 26 AbbNCas 389]. 

N. C.—Latham v. Pasquotank High- 
way Commn., 185 N. C. 134, 116 SE 
ae Winders v. Southerland, 174 N.C. 

35, 93 SE 726; Wool v. Edenton, 113 
N C. Be sks SE 76. 

Okl.—Pawhuska v. Rush, 29 Okl. 
759, 119 P 239; Marth v. Kingfisher, 
22 Okl. 602, 98 P 436, 18 LRANS 1238; 
Sulse Vv. Guthrie, <35 Oki 26,) 41) 

Wis.—Murray v. McGarigle, 69 
Wis. 483, 34 NW 522; Jones v. Fos- 
ter, 67 Wis. 296, 30 NW 697; Great 
Western Compound Co. v. Adtna Ins. 
Co., 40 Wis. 373. 

[a] Neither the defendant im- 
properly sued nor the defendant prop- 
erly sued may demur on the ground 
of excess of parties defendant. 
ae v. St. Paul Bank, 7 Minn. 

Demurrer for misjoinder under 
codes specifying “defect” of parties 
as ground for demurrer see infra text 
and note 83 et seq. 


80. Ind.—Makepeace v. Davis, 27 
ee 352; Berkshire v. Shultz, 25 Ind. 
33 


Be pS soe v. Williams, 3 Minn. 
Nebr.—Roose v. Perkins, 9 Nebr. 
304, 2 NW 715, 31 AmR 409. 
N. Y.—Leonard v. Pierce, 182 N. Y. 


431, 75 NE 313, 1 LRANS 161; Wal- 
bridge v. Brooklyn Trust Co., 143 
App. Div. 502, 128 NYS 686; Hig- 


gins v. Rockwell, 9 N. Y. Super. 650: 
S. C.—Wright v. Willoughby, 79 S. 


C. 438, 60 SE Oni 

Wis.—Kucera v. Kucera, 86 Wis. 
416, 57 NW 47; Willard v. Reas, 26 
Wis. 540. 

[a] For example (1) where a com- 
plaint mentioned one of the defend- 
ants in the caption only and asked no 
relief as against him, the complaint 
was demurrable as to such defend- 
ant. Walbridge v. Brooklyn Trust 
Co., 1438 App.. Div. 502, 128 NYS 686. 
(2) Where, in the summons and title 
of the complaint, defendant is named 
only in his individual capacity, and 
in the complaint a cause of action 
is stated against him in his capacity 
as trustee under the will of a de- 
cedent, a demurrer for defect of par- 
ties and on the ground that the com- 
plaint does not state a cause of ac- 
tion was properly sustained as no 
cause of action was stated against 
him in his individual capacity. 


Provisions relating to ‘defect’ of parties. 
a misjoinder,®*? excess,** or surplus®® of parties is 


to state a cause of action will be overruled if the 
complaint states a cause of action as against any one 


Since 


Leonard v. Pierce, 182 N. Y. 431, 75 
NE 313, 1 LRANS 161. 

[b] In Michigan, under statutory 
provisions allowing the dropping of 
misjoined parties at any stage of a 
cause, the rule that Jsnisjoinder of 
defendants, in that no cause of ac- 
tion appears against ene defendant, 
may be reached by demurrer is not 
affected by a court rtie prohibiting 
discontinuance against one of two 
or more defendants before trial. 
Bowers v. Gates, 201 Mich. 146, 166 
NW 880. 

81. Lewis xv. 
151; Bronson V; 
10 NW 166; 
Wis. 215. 

“A mere excess of parties defend- 
ant is not cause of demurrer by a 
party properly sued, and can only be 
reached by demurrer on behalf of the 
party improperly joined, and then not 
on account of a defect of parties de- 
fendant, but because the complaint 
does not state a cause of action 
against him.” Lewis vy. Williams, 
supra. 2 

82. Ind.—Berkshire vy. Shultz, 25 
ae 523; Bennett v. Preston, 17 Ind. 

ene ened ion v. Foret, 4 Minn. 


N. Y.—Peo. v. New York, 28 Barb. 
240, 8 AbbPr 7, 17 HowPr 56 [rev on 
other grounds 10 AbbPr 111]; Fish 
v. Hose, 59 HowPr 238; Phillips v. 
Hagadon, 12 HowPr 17. 

Ok1.—Stiles v. Guthrie, 3-Okl. 26, 
41 P 383 

Wis. —Willard v. Reas, 26 Wis. 540. 

“Tf a complaint state a cause of 
action against one or more of sev- 
eral defendants, a joint demurrer by 
all the defendants, on the ground 
that the complaint does not state 
facts sufficient - . can not be sus- 
tained. But the defendants against 
whom no cause of action is stated 

may demur .. . separately.’ Ben- 
nett v. Preston, 17 Ind. 291, 293. 

SEH 10h Seip S. v. Comet Oil, -ete:, 
Co., 187 Fed. 674 [rev on other 
grounds 202 Fed. 849, 121 CCA 157]. 


Williams, 3 Minn. 
Markey, 53 Wis. 98, 
Truesdell v. Rhodes, 26 


Iowa.—Gagle v. Besser, 162 Iowa 
227, 144 NW 3. 
N. Y.—Harris v. Cheetham, 180 


NYS 106. 

Oh.—Neil v. Ohio Agricultural, etc., 
College, 31 Oh. St. 15. 

Okl1.—Niblo v. Oklahoma County 
Drainage Dist. No. 8, 58 Okl. 639,160 


P 468 [quot Cyc]; Stinchcomb  v. 
Patteson, 66 Okl. 80, 167 P 619, 620 
[quot Cyc]. 


S. C.—Kirton v. Howard, 137 S. C. 
11, 28, 134 SH 859 [quot Cyc]. 

CaN defect of parties is where one 
or more who should have joined as 
plaintiff or defendants in order to 
fully adjudicate the issues raised has 
been omitted. A misjoinder of par- 
ties is where one or more who are 
not concerned in the attion are made 
parties.” Gagle v. Besser, 162 Iowa 
227, 144 NW 3, 4. 

84. Union Pac. R.3COe Vv... ommth, 
59) Kanwss0), 52, P 1025 Baird ww Meyer, 

Dd) IN LD: 930, 215 NW 542, 56 ALR 
175; Bruffarts v. Ober, 48 ip DY els 
188 NW 174; Jones v. Foster, 67 Wis. 
296, 30 NW 697. 

85. Rowe v. Richards, 32 S. D. 66, 
142 NW 664, LRA1915B 1069. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 434] 


not a defect of parties, and since a defect of par- 
ties means too few and not too many,*® it is ordi- 
narily held that code provisions permitting a demur- 
rer for a defect of parties defendant appearing up- 
on the face of the complaint do not permit a demur- 
rer for a misjoinder of parties defendant.** 
is authority which, while recognizing that in other 
jurisdictions under similar codes a defect of parties 
does not include a misjoinder,’® nevertheless takes 
the opposite position and holds that under such a 
code provision misjoinder of parties defendant may 
properly be raised by a demurrer on the ground of 
a defect of parties defendant.s® Where the mis- 
joinder ‘appears on the face of the complaint, the 
objection must be taken by demurrer, and not by 
The demurrer may be interposed only 
by the party improperly made a defendant.°* 
joint demurrer by all the defendants on the ground 
of a defect of parties defendant construed as syn- 


answer.°° 


86. Ind.—Hill v. Marsh, 46 Ind. 
218; Bennett v. Preston, 17 Ind. 291. 
N. Y.—Tew v. Wolfsohn, 38 Misc. 


54, 76 NYS 919 [aff 77 App. Div. 454, 
79 NYS 286, 33 NYCivProc 278 (aft 
174 N. Y. 272, 66 NE 934)]; Boston 
Base Ball Assoc. v. Brooklyn Base 
Ball Club, 37 Misc, 521, 75 NYS 
1076; Harris v. Cheetham, 180 NYS 
106, 208" Lert Cyc]: 

Okl.—Stinchcomb v. Patteson, 66 
Okl. 80, 167 P 619, 620 [quot Cyc]; 
Niblo_ v. Oklahoma County Drain. 
Dist. No. 3, 58 Okl. 639, 160 P 468. 

Or.—Crawford vy. Klamath County 
School Dist. No. 7, 68 Or. 388, 137 
P 217, 50 LRANS 147, AnnCas1915C 


477. 

S. C.—Kirton v. Howard, 137 S. C. 
11, 28, 134 SE 859 [quot Cyc]; Lowry 
Vv. Jackson, ai S$. €. 318) 31SH 473. 

[a] For instance, a ‘demurrer on 
the ground that there is a defect 
of parties in that certain defendants 
are joined as parties with certain 
other defendants is equivalent to say- 
ing that there are too few parties 
because there are too many, and is 
insufficient both because it does not 
raise the issue of a misjoinder of 
parties defendant, and because even 
if it could be regarded as raising 
such issue a misjoinder of parties 
defendant is not a cause of demurrer 
under the code. Cohen y. Ottenheim- 


er, 13 “Or.0220,.10 P 20. 
87. U. S.—U. S. v. Comet Or, ete, 
Co., 187 Fed. 674 [rev on ‘other 


grounds 202 Fed. 849, 121 CCA 157] 
(Oklahoma practice). 

Ind.—Clark v. Crawfordsville Cof- 
fin Co., 125° Ind. 277, 25 NE 288; Hill 
v. Marsh, 46 Ind. 218; Bennett v. 
Preston, 17 Ind. 291. 

Iowa.—Cedar Rapids Nat. Bank v. 
Lavery, 110 Iowa 575, 81 NW 775, 80 
AmSR 325; Dolan v. Hubinger, 109 
Iowa 408, 80 NW 514; Turner v. 
Keokuk First Nat. Bnak, 26 Iowa 562. 

Kan.—Union Pac. R. Co. v. Smith, 
poeiKan, 80,52. P 102. 

Minn.—Nichols v. Randall, 5 Minn. 
304; Lewis v. Williams, 3 Minn. 151. 

Nebr.—Boldt v. Budwig, 19 Nebr. 
739, 28 NW 280. 

iNjoaNG New York, ete. R. Co. v. 
Schuyler, 17 N. Y. 592, 7 AbbPr 41; 
McCrea vy. Chahoon, 54 Hun Biltawee 
NYS 88; Richtmyer v. Richtmyer, 50 
Barb. 55; Peo. v. New York, 28 Barb. 
240, 8 AbbPr 7, 17 HowPr 56 [rev on 
other grounds 10 AbbPr 111]; Kra- 
mer,v. Barth, 79 Mise. 80, 139 NYS 
341; Tew v. ’Wolfsohn, 38 Misc. 54, 
76 NYS Dao aarti eh App. Div. 454, 
79 NYS 286, 33 NYCivProc 278 
(aff 174 N. Y. 272, 66 NE 934)]; -Reno 
OTE CO. Vi Culver, 33 Misc. 717, 58 
NYS 3803; Rosco Trading Co., 
v. Goldenberg, 182 NYS 711; 
v. Cheetham, 180 NYS 106; 
Betts, 16 AbbPr 466 note; Churchill 
v. Trapp, 3 AbbPr 306; Pinckney Vv. 


[47 C. J.—15] 
2 


"Daby Vv. 


=. 


PARTIES 


There 


defendant.®# 


A 


of demurrer.®® 


Wallace, 1 AbbPr 82; Fish v. Hose, 
59 HowPr 238; Davy v. Betts, 23 
HowPr 396; Gregory v. Oaksmith, 12 
HowPr 134. See Sullivan v. Husson, 
50 HowPr 475 (where the court over- 
ruled a demurrer for defect of par- 
ties defendant on the ground that 
there was no misjoinder of parties 
defendant). But see Leavitt v. Fish- 
er, 11 N. Y. Super. 1, 23, (wherein 
court said, in discussing failure ‘of 
defendant to object to a misjoinder 
of parties defendant by demurrer or 
answer: ‘‘The provisions of the Code 
» . . apply just as well to an excess 
of parties, as to a defect, in the strict 
sense of the term; and they declare, 
that, in each case, if the objection 
shall not be taken by demurrer or 
by answer, the defendant shall be 
deemed to have waived it’’). 

N. C.—Worth v. Knickerbocker 
Trust Co., 152 N. C. 242, 67 SE 590. 

N. D.—Baird v. Meyer, SEND, WD. 
930, 215 NW 542, 56 ALR 175; Bruf- 
farts v. Ober, 48 N. D. 90% 188 NW 
174; Olson y. Shirley, 12 N. D. 106, 
96 NW 297. 

Oh.—WNeil v. Ohio Agricultural, etc., 
College, 31 Oh. St. 15; Powers v. 
Bumeratz, 12 Oh. St. 273. 

Okl.—Tucker v. Hudson, 38 Okl. 
790, 134 P 21; Bourland v. Madill 
State Bank, 32 Okl. 761, 124 P 314. 

Or.—Fisher v. Collver, 121 Or. 173, 
254 P 815; Williamson v. Hurlburt, 99 
Or. 336, 195 P 562; Wolf v. Eppen- 
stein, 2.2L Ore 1220 Pro le Cohen, 
Ottenheimer, 13 Or. 220, 10 P 20. 

Ss. C.—Wright v. Willoughby, 79 
S. C. 438,60 SE 971;.Lowry v. Jack- 
son, 27 S. C!318) 3 SH 473. 

S. D.—Rowe v. Richards, 32 S. D. 
66, 142 NW 664, LRAI1915E 1069. 

is. ‘a, 86 Wis. 
416, 57 NW 47; Murray v. MecGarigle, 
69 Wis. 483, 34 NW 522; Jones v. 
Foster, 67 “Wis. /296;) 30 NW 697; 
Great Western Compound Co. v. Attna 


Ins. Co., 40 Wis. 8738; Truesdell v. 
Rhodes, 26 Wis. 215. 

[a] For example (1) a demurrer 
for defect of parties will be sus- 


tained only when there is a deficiency 
of necessary parties; and, where one 
in his capacity as a trustee is not 
a proper party to an action against 
him in his individual capacity, his 
remedy is to demur on the ground 
that no cause of action is stated 
against him as trustee. Wright v. 
Willoughby, 79 S. C. 438, 60 SE 971. 
(2) If a complaint states a cause of 
action for death against one defend- 
ant, it is not demurrable for defect 
of, parties because not alleging a 
cause of action against other defend- 
ants, since a surplus of parties de- 
fendant does not constitute a defect 
of parties. Rowe -v. Richards, 32 
dete 66, 142 NW 664, LRA1915E 
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onymous with a misjoinder will be overruled as te 
the parties properly joined.” 

Provisions against abatement. 
providing that no action or suit shall abate or be de- 
feated by the misjoinder of parties defendant but 
that, whenever such misjoinder shall appear, the 
court may order dismissal of the misjoined party and 
permit the case to proceed against the properly 
joined defendant, misjoinder of ‘parties defendant is 
not a ground of demurrer. ae 

Misjoinder of actions. 
ting a demurrer for misjoinder of causes of action, 
a demurrer will not lie for misjoinder of parties 
But there is authority to the effect 
that, where both causes of action and parties defend- 
ant: are misjoined, a demurrer will lie, even though 
the statute omits misjoinder of parties as a ground 


Under a statute 


Under provisions permit- 


Defect of defendants and misjoinder of plaintiffs. 


88. Jenkins v. Wiley, 300 Mo. 110, 
254 SW 94; Anderson v. McPike, 41 
Mo. A. 328. 

89. Hallen v. Smith, 305 Mo. 157, 
264 SW 665; Jenkins v. Wiley, 300 
Mo. 110, 254 SW 94; Stevens vy. Fitz- 
patrick, 218 Mo. 708, 118 SW 51; Cen- 
tral Lumber, ete., Co. v. Reyburn- 
Laird Real Est., etc., Co., 189 Mo. A. 
405, 176 SW 509; Denvir v. Park, 169 
Mo. A. 335, 152 SW 604. 

[a] Leading case.—Anderson v. 
McPike, 41 Mo. A. 328. 

90. Fulwider v. Trenton Gas, etce., 
Co., 216 Mo. 582, 116 SW 508. 

[a] Reason for rule.—‘‘In this 
case the individual defendants plead 
no facts in their answer showing a 
misjoinder of parties defendant, but 
by frugal short-cut in procedure they 
cut around a demurrer and raise a 
demurrable issue by answer. If an 
answer can Swap places with a de- 
murrer, then the ancient and hon- 
orable office of the latter is vacated 
by one stroke once for all. If we 
tolerate that view then the plea of 
demurrer becomes a vermiform ap- 
pendix (to speak metaphorically) in 
the body of the law, fit only for the 
present fashionable use of being cut 
out as with a surgeon’s knife, and all 
the learning on that score is reduced 
to dust and ashes. We must adhere 
to established rules or we will have 
chaos instead of order in administer- 
ing law.’ Fulwider v. Trenton Gas, 
Light, etc., Co., 216 Mo. 582, 591, 116 
SW 508. 

91. Ashby v. Winston, 26 Mo. 210. 

92. Brown v. Woods, 48 Mo. 330; 
Alnutt v. Leper, 48 Mo. 319. 

93. Ives v. Williams, 143 Va. 855, 
129 SE 675; Schmidt v. Wallinger, 

125 Va. 361, 99 SE 680; Carlton Vv. 
Boudar, 118 Va. 521, 88 SH 174, 4 
ALR 1480; Riverside Cotton Mills v. 
Lanier, 102 Va. 148, 45 SH 875; Lee 
vy. Mutual Reserve Funa Life Assoc., 
97 Va. 160,33 SH 556. 

94. Goft v. May, 38 Ind. 267, 269. 

“It seems to have been taken for 
granted that a misjoinder of parties 
necessarily involved a misjoinder of 
causes of action and, perhaps, the 
converse. But we are not satisfied 
with this view. It is apparent that 
there may be, in a given case, but one 
entire cause of action, and yet im- 
proper parties may be joinea therein; 
and, on the other hand, several dis- 
tinct causes may be improperly unit- 
ed, in respect to each of which all 
the plaintiffs and defendants are 
proper parties. The cause of 
demurrer assigned is not equivalent 
to the statutory one, ‘that several 

causes of action have been improper- 


ly united,’ and cannot be substituted 
therefor.” Goff v. May, supra. 
95. McPherson Vv. Commercial 


Bldg., etc., Co., (lowa) 218 NW 306. 
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Under statutes authorizing demurrer for defect of 
parties plaintiff or defendant and for misjoinder of 
parties plaintiff, demurrer will not lie for misjoinder 
of parties defendant.®® 

Under a statute converting a demurrer into a mo- 
tion to dismiss and expressly including misjoinder 
of parties as ground of demurrer, the objection may 
be so taken.®? 

Plea and notice. Where the statute provides that 
the nonjoinder or misjoinder of a defendant in an 
action upon contract shall not be objected to by 
defendant on the trial of the cause unless he gives 
written notice thereof with his plea, stating the 
name of the person alleged to be omitted or im- 
properly joined, the misjoinder of a defendant can- 
not be raised by demurrer.°®® 

In Texas an objection based upon misjoinder of 
parties defendant may be raised by demurrer on that 
ground where the misjoinder is apparent from the 
face of plaintiff’s initial pleading,®® or by a special 
exception in the nature of a plea in abatement.t The 
demurrer must be special, and not general? <A 
demurrer for both misjoinder of parties defendant 
and misjoinder of causes of action, which-involves a 


complication of issues confusing to the jury on the | 


merits of the case, is properly overruled.* 

[§ 435] (2) Plea or Answer. Under codes or 
practice acts providing that objections to a complaint 
not-appearing upon the face thereof shall be taken 


96. Hall v. Gilman, 77 App. Div. 
458, 79 NYS 303, 33 NYCivProc 283; 
Middlebrook v. Travis, 66 Hun 510, 
21 NYS 398; Barnes v. Blake, 59 Hun 
Diino ENS Lis 20) eNDY iy Procy lass 
Tew v. Wolfsohn, 38 Misc. 54, 76 
NYS 919 [aff 77 App. Div. 454, 79 
NYS 286, 33. NYCivProc 278 (aff 174 
INL eeaic. OOs ON Hy 0349) | Paxton. we 
Patterson, 10 NYS 303, 26 AbbNCas 


statute . 
by answer.” 


_ fa] 
tition, 


other defendant, 


PARTIES 


. they are well pleaded 

Fulwider 
Gas, etc., Co., Supra. 
For example, 
which states in one count a 
eause of action to quiet title and in 
another a cause of action in eject- 
ment, did not show that the defendant 
in possession was the tenant of the 
the misjoinder of 


[§§ 484-437 


by answer, a misjoinder of defendants not apparent 
on the face of the complaint should be taken by an- 
swer.* In jurisdictions where misjoinder of parties 
defendant is specified as one of the grounds of de- 
murrer,® the objection cannot be taken by answer 
where it appears upon the face of plaintiff’s plead- 
ing.© In jurisdictions where a misjoinder of parties 
defendant cannot be raised by demurrer even when 
apparent on the face of the complaint,’ the objection 
may sometimes be raised by plea or answer.* A 
misjoinder of parties defendant is not new matter 
and cannot be interposed, as such, by answer.? But 
where the defense of misjoinder of parties defendant. 
depends on a special condition in the contract out 
of which the action arose, the defense should be 
pleaded in the answer.?® 

At common law the objection should be taken un- 
der the general issue,!! and cannot be raised by plea 
in abatement.'?, But where a plea in abatement is | 
replied to and issue joined thereon, it has been held 
that the error is cured by verdict.** 

[§ 436] (8) Objection to Evidence. An objection 
to misjoinder of parties defendant cannot be raised 
by a general objection to the introduction of any 


evidence. under the pleadings.'* 


[§ 437] (4) Motion To Strike. Under the prac- 
tice prevailing in some jurisdictions an objection to 
misjoinder of parties defendant may be presented by 
motion to strike out the unnecessary parties.'° 


cated upon nonliability is matter of 
defense to be given in evidence under 
the general issue. Bolyard v. Bol- 
yard, 79 W. Va. 554, 91 SE 529, LRA 
1917D 440. 

12. Bolyard v. Bolyard, supra. 

13. Harris v. North, 78 W. Va. 76, 
88 SE 603, 1 ALR 356. 

14. Gooch v. Gooch, 108 Kan. 416, 


v. Trenton 


where the pe- 


195 P8374; 


389 [aff 12 NYS 563]. 
97. McPherson v. 
Blide., etc., Coa. 


Commercial 
(Iowa) 218 NW 306. 


98. Aven v. Singleton, 132 Miss. 
206, 96° S' 165: 
99. Madero v. Calzado, (Tex. Civ. 


A.) 281 SW 328; Winn v. Heiden- 
heimer, (Tex. Civ. A.) 56 SW 950. 

1. Brooks y. Galveston City R. 
Con (lex Civ. “Ac) 74° SWo'33 0: 

2. McFadden v. Schill, 84 Tex. 
77, 19. SW 368; Williams v. Bradbury, 
9 Tex. 487; Moore-Seaver Grain Co. 
wamblume Malling Co., (rex. Civ. (AY) 
264 SW 551; Farmers’ Nat. Bank v. 
Merchants’ Nat. Bank, (Tex. Civ. A.) 
136 SW 1120; Detroit Plectric, ete., 
Works v. Riverside St. R. Co.; (Tex. 
Civ. A.) 29 SW 412. 

8. Madden v. Shane, (Tex. Civ. A.) 
185 SW 908. 

[a] For example, in an action 
against the owner of realty to recov- 
er commissions under a contract 
joined with an action of tort against 
the owner and others, demurrers ad- 
dressed to the question of misjoinder 
of parties and causes of action were 
properly overruled where they in- 
volved a complication of issues con- 
fusing to the jury on the merits of 
the case. Madden v. Shane, (Tex. 
Civ. A.) 185 SW 908. 

4. Lothrop v. Golden, 6 Cal. Unrep. 
Cas. 284, 57 P 394; Moody v. New- 
mark, 5 ‘Cal. Unrep. Cas: '850, 50°P 
758; Hallen v. Smith, 305 Mo. 157, 
264 SW 665; Jenkins v. Wiley, 300 
Mo. 110, 254 SW 94; Mann v. Doerr, 
222 Mo. 1, 121 SW 86; Fulwider v. 
Trenton Gas, etc., Co., 216 Mo. 582, 
591, 116 SW 508; Reifschneider vy. 
Beck, 148 Mo. A. 725, 129 SW 2322. 

“Tf facts showing a misjoinder of 
parties . defendant do not ap- 
pear on the face of a petition so the 
objection can be raised as an issue 
at law by demurrer as provided by 


parties was properly pleaded in the 


answer. Mann vy. Doerr, 222 Mo. 1, 
121 SW 86. 3 . 
[b] Answer only.—A misjoinder 


not apparent on the face of the peti- 
tion can be taken advantage of by 
answer only. Reifschneider v. Beck, 
148 Mo. A. 725, 129 SW 232. 

[ce] In Louisiana a plea of mis- 


joinder of parties defendant, which is. 


founded on denials of allegations of 
facts constituting defenses to the suit 
upon its merits, should be overruled. 
Modisette v. Lorenze, 163 La. 505, 
12 S397. 

5. See supra § 434. 

6. Sams Automatic Car Coupler Co. 
v. League, 25 Colo. 129, 
Woodward v. League, 25 Colo. 129, 
54 P 642. fae 


7. See supra § 

8. Aven v. Singleton, 132 Miss. 
Wolf v. Eppenstein, 

wale) 4 ON 51s 

9. Adams v. Slingerland, 87 App. 
Div. 312, 84 NYS 323, 14 NYAnnCas 
38 [mod 39 Misc. 638, 80 NYS 635]. 

10. Lowrey vy. Bates, 26 Misc. 407, 
56 NYS 197. 

11. Look v. Watson, 117 Me. 476, 
104 A 850; Bolyard v. Bolyard, 79 W. 
Va. 554, 91 SE 529, LRA1917D 440; 
Harris v. North, 78 W. Va. 76, 88 SE 
603, 1 ALR 356. 

[a] For example (1) in actions of 
contract, when the situation does not 
appear upon inspection of the plead- 
ings, nonjoinder must be pleaded in 
abatement, but misjoinder is avail- 
able under the general issue. Look 
v. Watson, 117 Me. 476, 104 A 850. 
(2) Misjoinder of defendants in as- 
sumpsit is not pleadable in abate- 
ment, but is a matter of evidence 
under the general issue. Harris v. 
North, 78 W. Va. 76, 88 SE 603, 1 
ALR 356. (3) A misjoinder of code- 
fendants in an action at law predi- 


54 P 642;° 


Bensieck v. Cook, 110 Mo. 
173, 19 SW 642, 33 AmSR 422; Mere- 
dith v. Roman, 49 Mont. 204, 141 P 
643; Boldt v. Budwig, 19 Nebr. 739, 
28 NW 280. 

[a] Tllustrations.—(1) Where is- 
sues have been joined and defendant 
then desires to object to a misjoinder 
of parties defendant, he cannot raise 
the point by a general objection to 
the. introduction of evidence, but 
should ask leave to withdraw his an- 
swer and to file a spécial demurrer 
for misjoinder of parties defendant. 
Meredith v. Roman, 49 Mont. 204,. 
1495 Ps 643. (2) The objection that 
there are too many defendants joined 
in a petition cannot be raised by an 
objection, made by defendant at the 
trial, to the introduction of any testi- 
mony, for the reason that the petition 
fails to state a cause of action. Boldt 
v. Budwig, 19 Nebr. 739, 28 NW 280. 

15. Ark.—Fry v. Street, 37 Ark. 
oer Oliphint v. Mansfield, 36 Ark. 

Ind. T.—Hargrove v. Cherokee Na- 
tion, 4 Ind. T. 129, 69 SW 823 [aff 129 
Fed. 186, 63 CCA 276]. 

Iowa.—Gagle v. Besser, 
227, 144 NW 3; Mitchell v. McLeod, 
127 Iowa 7338, 104 NW 349: White 
Oak Dist. Tp. v. Oskaloosa Dist. Tp., 
44 Towa 512; Turner v. Keokuk First 
Nat. Bank, 26 Iowa 562. 

N. Y.—Turner v. Hillerline, 6 Abb 
Pr 215 note, 14 HowPr 231; Bailey v. 
Hasterly, 7 HowPr 495-9 

N. C.—Winders v. Sdutherland, 174 
N. C. 235, 93 SE 726; Worth v. Knick- 
erbocker Trust Co., 152 N. C. 242, 67 
SE 590. 

Okl.—-State Exch. Bank v. National 
Bank of Commerce, 70 Okl. 234, 174 P 
796, 2 AUR 211; Tucker v. Hudson, 
88 OKI. 790; 134 Px2 yt, 

_ See Gates vy. Nash, 6 Cal. 192 (hold- 
ing that, where there was evicence 
before the jury connecting a defend- 
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§§ 438-443) 

[§ 438] (5) Motion To Dismiss. Under local 
practice it may be proper to raise an objection to 
the misjoinder of parties defendant by a motion of 
dismissal as to the improperly joined defendant.'® 
Where the presence of certain defendants becomes 
unnecessary because of facts occurring after com- 
mencement of the action, the proper method of rais- 
ing the objection is by a motion to dismiss the action 
as to such defendants.17 A motion to dismiss will be 
denied where the moving defendant has theretofore 
affirmatively asserted that he was a proper party de- 
fendant.t® Where plaintiff desires to strike out a 
party defendant as neither necessary nor proper, he 
should move to be allowed to discontinue the ac- 
tion,?® but should not move to dismiss his own com- 
plaint.?° 

[§ 439] (6) Motion To Abate. Under local prac- 
tice it may be proper to raise an objection to mis- 
joinder of parties defendant by a motion to abate 
the action as to the party improperly joined.?? 

[§ 440] (7) Motion To Compel Election. Ordi- 
narily an objection to misjoinder of parties defend- 
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that the objection may be so raised when the mis- 
joinder is not apparent from the face of the plead- 


ings but is first disclosed by the evidence,?* or where 


two different causes of action are wrongly joined.?* 

[§ 441] (8) Motion To Change Venue. It is ordi- 
narily improper to raise an objection relative to 
misjoinder of parties defendant on a motion to 
change the venue.?° 

[§ 442] (9) Notice. In raising an objection rel- 
ative to misjoinder of parties defendant, statutory 
provisions as to notice must be complied with.?® 
Where no notice is given of a misjoinder of parties 
defendant as required by statutory provisions, plain- 
tiff may recover against such of the defendants as 
the proofs warrant.?? 

[§: 443] c. Time of Objection and Waiver—(1) In 
General. An objection to misjoinder of parties de- 
fendant should be raised at the first opportunity,?® 
in due order of pleading?® and ordinarily before 
trial,?° before issue joined,*! and before the jury 
are impaneled.** Under local practice it may be 
necessary to file the objection at the first term of 


ant cannot be raised by a motion to compel plaintiff 
to elect,?* although there is authority to the effect 


ant on whom no process had been 
served with the trespass for which 
the suit was brought, a motion by 
the other defendant to strike his 
rame from the record was properly 
overruled). 

{a] For example (1) code provi- 
sions permitting a demurrer for a 
defect of parties defendant appearing 
from the face of the complaint do not 
authorize a demurrer for misjoinder 
of parties defendant, but the proper 
remedy for misjoinder under such 
code provisions is by motion to strike 
out the unnecessary parties, or the 
question may be dealt with in mak- 
ing disposition of the costs. Worth 
v. Knickerbocker Trust Co., 152 N. C. 
242, 67 SE 590. (2) Where one of the 
defendants is improperly joined, and 
the misjoinder is not apparent on the 
face of the complaint, the remedy is 
a motion to strike out the name. 
Bailey v. Easterly, 7 HowPr (N. Y.) 
495. 

.[b] In Kentucky, where a Single 
cause of action is stated and an im- 
proper party is made defendant, there 
is simply a surplusage of parties and 
(1) the remedy of a proper party de- 
fendant is a motion to strike (Young 
v. North East Coal Co., 194 Ky. 520, 
240 SW 56; Yeates v. Walker, 1 Duv. 
84; Dean v. English, 18 B. Mon. 132; 
Yeates v. Walker, supra; Williams v. 
Harn, 4 KyL 736), (2) while the rem- 
edy of the defendant against whom 
a cause of action is not stated is a 
demurrer to the petition (Young v. 
North East Coal Co., supra). (3) A 
motion to require plaintiff to elect 
which he will sue is_ incorrect. 
Young v. North East Coal Co., supra. 

16. Ryle v. Central of Georgia R. 
Co., 30 Ga. A. 737, 119 SE 342; Bruf- 
farts v. Ober, 48 N. D. 997, 188 NW 
174. 

[a] In Michigan (1) the old prac- 
tice was to raise an objection to mis- 
joinder of parties defendant by plea 
in abatement. Genack v. Gorman, 
224 Mich. 79, 194 NW 575. (2) Under 
later practice the objection should be 
raised by a motion to dismiss. Gen- 
ack v. Gorman, supra. 

Taking objection by motion to dis- 
miss action see Dismissal and Non- 
suit § 101. 

17. California Farm, etc., Co. v. 
Schiappa-Pietra, 151 Cal. 732, 91 P 
593- 

[a] Rule applied to a case in 
which defendants became unneces- 
sary because they parted with their 
interest in the subject matter and 
thereby terminated their liability 
after the action had been commenced. 
California Farm, etc., Co. v. Schiappa- 


court.®* 
during the 


Pietra, 15d ‘Cal. 7.732,"9ly Py 693: 


18. Abeel v. Van Gelder, 36 N. Y. 
DiS ware PAIMBGL.. Ans Oy 

19. See infra § 450. 

20. Hewitt v. Farmers’ L. & T. Co., 


204 App. Div. 797, 198 NYS 744. 

21. Ives v. Williams, 143 Va. 855, 
129 SE 675; Schmidt v. Wallinger, 
125 Va. 361, 99 SE. 680; Carlton v. 
Boudar, 118 Va. 521, 88 SE 174, 4 
ALR 1480; Riverside Cotton Mills v. 
Lanier, 102 Va. 148, 45 SE 875. 

22. Young v. North East Coal Co., 
194 Ky. 520, 240 SW 56; Stevens v. 
Fitzpatrick, 218 Mo. 708, 118 SW 51. 

[a] For example, an objection to 
two counts for misjoinder of defend- 
ants should be made by special de- 
murrer, and not by motion to elect. 
Stevens v. Fitzpatrick, 218 Mo. 708, 
118 SW. 51. 

23. Louisville Gas, ete., 
Nall, 178 Ky. 33, 198 SW 745. 

24. Crane v. Hunt, 26 Ont. 641; 
Geiger v. Grand Trunk R. Co., 4 Ont 
WR 152. 

25. Troy Portable Grain Mill Co. 
v. Bowen, 7 Iowa 465. 

26. Lapayowker v. Levitzky, 102 
Nie Jd. da. 2164) 130) A 62.7; —Mairchild, vy, 
Llewellyn Realty Co., 82 N..J. L. 423, 
82 A 924; Lieberman v. Brothers, 55 
N. J. L. 379, 26 A 828; Fleming. v. 
Freese, 26 N. J. L. 263; Thompson 
vy. Pacific Mills, \141 S. C. 303, 139 SE 
619, 55 ALR 1237, > 

[a] For example, a motion to 
eliminate defendant, made on the call 
of the case, was properly denied be- 
cause the five days’ notice of objec- 
tion for misjoinder required by stat- 
ute had not been given. Thompson 
v. Pacific Mills, 141 S. C. 303, 139 SE 
619,55 ALR 1237. 

27. Fairchild v. Llewellyn Realty 
Co., 82 N. J. L. 4238, 82 A 924; Toronto 
Bank v. Manufacturers’, etc., Fire 
Assoc., 68 N. J. L. 5, 42 A 761. 

[a] For example, where there is a 


Co. wv. 


joinder of too many defendants in an, 


action on a contract and defendants 
give no notice of such misjoinder as 
required under the provisions of a 
practice act, plaintiff cannot be non- 
suited because of the misjoinder, but 
may recover against such of the de- 
fendants as the proofs warrant, and 
in such event, the proceedings may be 
amended after the verdict so as to 
sustain it. Fairchild v. Llewellyn 
Realty Co., 82 N. J. L. 423, 82 A 924. 

28. Potomac Electric Power Co. v. 
Hemler, 47 App. (D. C.) 34; Barton 
v. Farmers’ State Bank, (Tex. 
Commn. A.) 276 SW 177 [rev (Civ. A.) 
peel 1093]; Smith v. Boyd, 9 Alta. 
in 298. 

“In view of the fact that the rule 


The objection cannot ordinarily be raised 
course of the trial,?+ 


nor at its 
sometimes forbidding misjoinder of 
causes or parties is one of conven- 
ience, which ought not to be permitted 
to defeat the general policy of avoid- 
ing multiplicity of suits .. the 
objection should be pleaded in limine 

. or at the first reasonable oppor- 
tunity inany event.” Barton v. Farm- 
ers’ State Bank, supra. 

[a] The objection should be taken 
in limine.—Kittredge v. Race, 92 U. 
S. 116, 23 L. ed. 488; Moore-Seaver 
ee Co. v. Blum Milling Co. CPex 
Civ. A.) 264 SW 551; Farmers’ Nat. 
Bank v. Merchants’ Nat. Bank, (Tex. 
Civ. A.) 136 SW 1120. 

29. Genack vy. Gorman, 224 Mich. 


79, 194 NW 575. 

30. Stanley v. Hill, 135 Ga. 714, 
70 SE 577; Soeding vy. Bartlett, 35 
Mo. 90; Phillips Vv. "Mitchell, 68 Okl. 
128, 173 P 85 [writ of error dism 248 
WSs 31 mem, 39 SCt 7 mem, 63 L. 
ed. 405 mem]. 

31. Peirce v. Walters, 164 Ill. 560, 
45 NE 1068 [aff sub nom. Callaway 
v. Walters, 63 Ill. A. 562]; Montfort 
v. Hughes, 3 E. D. Smith (N. Y.). 5915 
ewe v. Ober, 48 -N.. D. 997, 188 

Anderson y. Rich, 


NW 
(Tex. Civ. 
A.) 223 SW 540. 


32. 

_ [a] For example, a:plea of mis- 
joinder of parties and causes of ac- 
tion, filed after the jury were im- 
paneled, is too late. Anderson v. 
Rich, (Texs Civ. As): 223) 'S Wit 540: 

33. Maynard v. Ponder, 75 Ga. 664, 
668; Ryle v. Central of Georgia R. Co., 
30 Ga. A. 737, 119 SE 342; Willing- 
ham v. Glover, 28 Ga, A. 394, 111 SE 
206; Armuchée’ Pants Mfg. CO." V5 
Juillard, 14 Ga. A. 141, 80 SE 525. 

“The misjoinder of defendants is 
matter for a dilatory plea, or plea in 
abatement, and must be taken advan- 
tage of at the first term of the court.” 
Maynard v. Ponder, supra. 

[a] For example, where an equi- 
table petition is defective for mis- 
joinder of parties, advantage may be 
taken thereof by special demurrer 
filed at the first term; but the peti- 
tion cannot be dismissed on a mo- 
tion in the nature of a general demur- 
rer made at the trial term on that 
ground alone. Neil v. Dow Law 
Bank, 138 Ga. 158, 74 SE 1027. 

34 U.S. v. Agee, 108 Fed. 10, 47 
ae 152; Soeding v. Bartlett, 35 ‘Mo. 


{a] At close of plaintiff’s evidence. 
—After a defendant files pleas to the 
merits, and goes to trial, and remains 
silent until evidence is offered which 
entitles plaintiff to judgment on the 
issues, it is too late to make an ob- 
jection for misjoinder of parties de- 
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elose,*> nor after verdict.*® 


his objection for misjoinder.*? 


plaintiff's 


fendant which he could have made 
before. U. S. v. Agee, 108 Fed. 10, 
47 CCA 152. 
ween Tuppela v. Mathison, 291 Fed. 
[a] For example, a motion for an 
instructed verdict on the ground of 
misjoinder of parties defendant was 
properly denied, an objection for mis- 
joinder made at the close of the trial 
being too late. Tuppela v. Mathison, 
291 Fed. 728. 


36. Potomac Electric Power Co. v. 
Hemler, 47 App. (D. C.) 34; Adams v. 
Dunn, 64 Pa. Super. 303. 


Cure of objection by verdict see 
infra § 450. 

37. Ill.—Lerette yv. Director Gen. 
of Railroads, 306 Ill. 348, 137 NE 811. 

Kan.—Lyons v. Bodenhamer, 7 Kan. 


455. 
Ky.—Yeates v. Walker, 1 Duv. 84. 
See Bell v. Coleman, 6 KyL 746. 


Mo.—Stein v. Rainey, 315 Mo. 535, 
286 SW 53; 


Williams v. Hines, (A.) 
229 SW 414. 


N. Y.—Hier v. Staples, 51 N. Y. 136; 
Ames v. Harper, 48 Barb. 56; Kelley 
v. Faulhaber, 18 Misc. 64, 41 NYS 26. 

Or.—Wolf v. Bppenstein, Ta Ore els 


140 P 751. 

Tex.—Madden vy. Shane, (Civ. A.) 
185 SW 908. 

[a] Consent not shown.—Where 


suit had been brought against several 
voluntary associations and against 
certain individual defendants, and a 
plea in abatement for misjoinder of 
such voluntary associations had been 
sustained, and thereafter a general 
denial was filed on behalf of “the de- 
fendants,”’ without specification of 
which particular defendants were 
meant, such general appearance 
could not properly be construed as a 
consent by the voluntary associations 
to appear in the case, and it was 
proper for the court to permit the 
names of the various individual de- 
fendants to be set forth in the answer 
by interlineation so as to show which 
particular defendants had filed the 
general denial. F. C. Church Shoe 
oe v. Turner, 218 Mo. A. 516, 279 SW 
232. 

38. U. S.—Kittredge v. Race, 92 
Wests G6. 123s VES eds 9488; SMinor wa 
Mechanics’ Bank, 1 Pet. 46, 7 L. ed. 
47;- Browne Music Co. v. Fowler, 290 
Fed. 751; U. S. v. Agee, 108 Fed. 10, 
Ae OCA IS 2: 

Ala.—Blake v. Harlan, 80 Ala. 37. 

Colo.—Burnell v. Morrison, 46 Colo. 
533, 105 RP 876: 

D. C.—Potomac Electric Power Co. 
v. Hemler, 47 App. 34. 

Ga.—Ryle v. Central of Georgia R. 
Co. 00 Ga. A. Tete lL9 (Sik ro 42) 

Mo.—Hudson v. Wright, 204 Mo. 
412, 103 SW 8; Williams v. Hines, 
(A.) 229 SW 414. 

Nebr.—Goble v. Swobe, 
838, 90 NW 919. 

N. Y.—Dillaye v. Wilson, 43 Barb. 
261. 

N. C.—Burns v. Ashworth, 72 N. C. 
496. 


64 Nebr. 


Failure to raise the ob- 
jection®’ at the proper time,’® as by answer or demur- 
rer for misjoinder®® in jurisdictions where either 
method may be employed,*® constitutes a waiver of 
the same, as where, instead of objecting to such mis- 
joinder, defendant answers over,*! or goes to trial on 
the merits,*? or pleads over following overruling of 
A fortiori, the ob- 
jection is waived where defendant affirmatively con- 
sents to being made a party,** or, despite misjoinder 
of a third party as defendant, stipulates that the 
case may be tried and judgment entered for the 
amount proved to be due,** or successfully opposes 
motion for leave to amend.*® 
is not only a misjoinder of defendants, but also a 
failure to state a cause of action against any one of 
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sued.*§ 


Where there 


Okl.—Phillips v. Mitchell, 68 Okl. 
128, 172 P 85 [writ of error dism 248 
U. S. 531 mem, 39 SCt 7 mem, 63 L. 
ed. 405 mem]. 

Pa.—Johnson y. Weller, 54 Pa. Su- 


per. 481. 
Tex.—Cauble v. Cauble, (Civ. A.) 
Hanson v. Haymann, 


283 SW 914; 

(Civ. A.) 280 SW 869; Adams v. Waco 
BMirst Nat, Bank, .(Civ.. A.) sli owW 
993; Burton v. Archinard, (Civ. A.) 
49 SW 684; Moore v. Waco Bldg. 
Assoc., 19 Tex. Cig, yAw@8,° 45°S W 974. 

“TE the objection. be not seasonably 
made, the right to make it is waived.” 
Barton v. Farmers’ State Bank, (Tex. 
Commn: <A.) 276 SW _ 177, 179 [rev 
(Civ. A.) 263 SW 10938]. 

[a] Illustrations.—(1) A plea in 
abatement and an exception to join- 
ing another as defendant were prop- 
erly stricken when not presented un- 
til after trial on the merits, verdict, 
setting aside of verdict, and the 
granting of a continuance. Hanson v. 
Haymann, (Tex. Civ. A.) 280 SW 
869. (2) The objection was waived 
when made for the first time on mo- 
tion in arrest of judgment. Burnell 
v. Morrison, 46 Colo. 533, 105 P 876. 
(3) Where three terms of court in- 
tervened between defendant’s first 
answer and his second amended an- 
swer, in which for the first time he 
raised a misjoinder, the question was 
waived. Braun, ete., Co. v. Paulson, 
(Tex. Civ. A.) 95 SW 617. 

{[b] A year’s delay.—In an action 
against the maker of a note, plain- 
tiff, failing to object for over a year 
after they had been made parties to 
the joinder of cross defendants, 
waived its right to object on the 
ground that their joinder would delay 
the trial. Adams v. Waco First Nat. 
Bank, (ex. Civ. A.) 178. SW 993. 

[c] Four years’ delay.—Moore v. 
Waco Bldg. Assoc., 19 Tex. Civ. A. 68, 
45 SW 974. 

[ad] Alleged misjoinder of one par- 
ty in different capacities, sued as ad- 
ministratrix, widow in community, 
and tutrix for minor heirs under 
Louisiana civil law must be taken 
in limine or it is waived. Kittredge 
v. Race, 92 U. S. 116, 23 L. ed.. 488. 

4 Cal.—Warner v. Wilson, 4 Cal. 
310. 

Colo.—Burnell v. Morrison, 46 Colo. 
533, 105 P 876; Brahoney v. Denver, 
Clea Ra Colas Colomcalgn ones 
ghee v- \Clise; 12; Colo. 561,21 °P 
909. 


Mass.—Mayberry v. 199 
Mass. 301, 85 NE 440. 

Mo.—Jenkins v. Wiley, 300 Mo. 110, 
254 SW 94; Hudson v. Wright, 204 
Mo. 412, 103 SW 8; Bonsor v. Madi- 
son County, 204 Mo. 84, 102 SW 494; 
Sinclair v. Missouri, ete., ReGox (A.) 
253 SW 380; Williams v. Hines, (A.) 
229 SW 414; Reifschneider v. "Beck, 
148 Mo. A. 725, 129 SW. 232. 

Mont.—Conklin v. Fox, 3 Mont. 208. 

Utah.—Sidney Stevens Tmpl, Ou We 
South Ogden Land, etc., Co., 20 Utah 
261,208) Eeu843: 


Sprague, 


[§ 443. 


them, the objection is not waived by failure to take, 
as in the ease of a misjoinder simply.** 

Admission of counsel. 
fendant may be waived by admission of the ob- 
jectant’s counsel that the proper parties have been 


Misjoinder of parties de- 


Joint liability. It has been held that the rule 
that an objection for misjoinder of parties defendant 
is waived where not raised at the proper time*? does 
not apply where defendants are sued jointly and 
there is nothing in the record to show a joint liabil- 
ity,®® although there is authority to the contrary.** 

Consenting to a continuante may constitute a 
waiver of the objection.®” 

Taxation of costs. 
der of parties defendant does not walve the right 


Failure to object to misjoin- 


Vt.—Passumpsic a Bank  v. 
Buck, 71 Vt. 190, 44 A 93. 

40. See supra §§ 434%, 435. 

41. Colo.—Parker v. McGinty, 
Colo. 458, 239 P 10. 

Iowa.—Constantine v. Rowland, 147 
Iowa 142, 124 NW 189 
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Mo.—Ford v. Dickinson, 280 Mo. 
206, 217 SW 294; Hudson v. Wright, 
204 Mo. 412, 103 SW 8; Greely v. 


Cohen, 7 Mo. A. 596. 

N. Y.—Ames v. Harper, 48 Barb. 56. 

Tex.—Wichita Mill, ete, Co. v. 
Simpson,: (Civ. A.) 227 SW 352. 

42. Self v. Bull, 149 Ill. A. 546; 
Ames v. Harper, 48 Barb. (N. Y.) 56; 
Stearn v. Carbone, 64 Pa. Super. 503. 

43. Ryan Gulch Reservoir Co. v. 
Swartz, 77 Colo. 60, 234 P 1059;. Sweet 
vy. Barnard,.66 Colo. 526-182 P-225 
Zobel v. Fannie Rawlings Min. Co., 
49 Colo. 134, 111 P 843. 

44. Browne Music Co. v. Fowler, 
290; Fed. 751; Carter..v.- Carter, 237 
Mo. 624, 141 SW 8738; Johnson v. 
White, 60,Or. 611, 142. P 21083, 119 
P 769; Colorado Nat. Bank v. Scott, 
(Tex) 16) SW: 997%: 

[a] Obtaining affirmative relief.— 
(1) Where a lessor, joined with his 
tenants in an action of ejectment, 
answered without objection to such 
joining and obtained affirmative re- 
lief, he is precluded from complain- 
ing that the judgment was joint. 
Carter v. Carter, 237 Mo. 624, 141 SW 
873. (2) An impropriety in joining 
one as a defendant in a mortgage 
foreclosure proceeding was waived’ 
by his answer, asking for affirmative 
relief. Johnson v. White, 60 Or. 611, 
112 P 1083, 119 P 769. 


ay Lowe v. Rommell, 5 Daly (N. 
46. Fulton v. Cox, 40 Cal. 101. 
47. Yeomans v. Laster, 34 Ida. 270, 

200 P 122; Higgins v. Rockwell, 9 N. 

Ys. Super,, 650. 

48. Eckels v. Edison, 139 Ill. A. 

75; West Chicago St. R. Co. v. Mutt- 


Lod AS Gos 

49. See supra text and note 38. 

50. Lewis v. Acker, 11 HowPr (N. 
Y.) 163; Crane Tp. v. Secoy, 103 Oh: 
St. 258, 132 NE 851, 18 ALR 979. 

[a] For example, a complaint 
against two defendants, which does 
not set forth facts sufficient to con- 
stitute a simple joint liability of both, 
but shows a liability partly joint and 
partly and principally several, is fa- 
tally defective, and defendants may 
object in any stage of the suit. Lewis 
v. Acker, 11 HowPr (N. Y.) 163. 

51. Cousar v. Heath, 80 S. C. 466, 
61 SE 973. 

[a] For example, objection by de- 
fendants that they were improperly 
sued as on a joint liability is waived, 
unless they take advantage of the de- 
fect, by demurrer if it appears on the 
face of the complaint, or by answer 
if it does not so appear. Cousar, v. 
Heath, 80 S. C. 466, 61 SE 973. 

52. Barton v. Farmers’ State 
Bank, (Tex. Commn,. A.) 276 SW 177 
[rev (Civ. A.) 263 SW 1093]. 


schall, 


~ For later cases, developments and’ changes in the law see cumulative Annotations, same title, page and note number, 


§§ 443-449] 


to raise the objection with respect to taxation of 
costs.°° 

Effect of failure to object. Even though the ob- 
jection to misjoinder of parties defendant is not 
raised, plaintiff ean hold only those who are shown 
by the evidence to be liable.°* 

[§ 444] (2) Failure To Demur. Where the cir- 
cumstances are such that an objection based upon 
misjoinder of parties defendant should be raised by 
a demurrer,’ failure so to raise the objection con- 
stitutes a waiver thereof,°® as where, instead of de- 
mutrring, defendant answers®* and in his answer ex- 
pressly or impliedly admits a proper joinder.°® So 
an adverse ruling upon a demurrer for misjoinder 
is, In some jurisdictions, waived by proceeding to 
trial upon the merits.°® 

[§ 445] (8) Failure To Object by Plea or Answer. 
Where the cireumstanees are such that an objection 
to misjoinder of parties defendant should be raised 
by plea or answer in abatement,°® failure so to 
raise the objection ordinarily constitutes a waiver 

 thereof,®* although it has been held that where mis- 
joinder affirmatively appears in the record, it 1s un- 
necessary to plead it.°? 

[§ 446] (4) Insufficiency of Demurrer or Answer. 
Where the cireumstanees are such that an objection 
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based upon a misjoinder of parties defendant should 
be raised by a demurrer on the statutory ground of 
misjoinder,®® failure to raise the objection by such 
a demurrer constitutes a waiver thereof.°* Where 
one named as a party defendant but against whom 
no cause of action is stated in the complaint pleads: 
the general issue, he does not thereby waive the 
misjoinder.®® ~ 

[§ 447] (5) Failure To Move To Abate. Where 
the circumstances are such that an objection to mis- 
joinder of parties defendant should be raised by a 
motion to abate the suit with respect to the improper 
defendant,*® failure so to raise the objection con- 
stitutes a waiver thereof.°* 

[§ 448] (6) Failure To Move To Strike. Where 
the circumstances are such that an objection to mis- 
joinder of parties defendant should be raised by a 
motion to strike out the improper defendant,°* fail- 
ure so to raise the objection constitutes a waiver 
thereof.®°® 

[§ 449] d. Persons Entitled To Object. Where 
plaintiff has elected to sue a party defendant, he 
cannot thereafter object to the joinder of such de- 
fendant.‘° It is ordinarily held that an objection to 
misjoinder of parties defendant can be raised only by 
the party improperly joined,‘? and cannot be raised 


53. Case ¥v. Price, 9 AbbPr (CN. Y.) \-A. 725, 129 Bt 232; Fisher v. Hep-) v. Orr, 100 Cal. 293, 34 P 777; Pfister 
111, 17 HowPr 348. burn, 48 N. Y¥. 41 Fosgate v. Her-|v. Dascey, 65 Cal. 403, 4 P 398. 

§4° “Richmond, .ete., -Rin Co. “v kimer MES CLG ©Os, 1a) ING © Yee Iowa.—Turner v. Keokuk First 
Greenwood, 99 Ala. 501, 14 S 495; ] [aff 12 Barb. 3521; Burton y. Archi- | Nat. Bank, 26 Iowa 562. 
Jewell v. Colonial Theater Co., 12 Cal. | nard, (Tex. Civ. A.) 49 SW 684. Kan.—Gregg v. Berkshire, (A.) 62 
AY 681,108) P5277. {a] Joint answer without plea of | P 550. 

[a] For example, although de- } misjoinder. Burton v. Archinard, Mass.—Livermore v. Norfolk Coun- 


fendants did not plead a misjoinder 
of defendants, only such as are shown 
by the evidence to be liable may be 
held for the indebtedness sued upon. 
Jewell v. Colonial Theater Co., 12 Cal. 
A. 681, 108 P 527. 


55. See supra § 434. 

56. Cal.—Faymonville v. McCol- 
lough, 59 Cal. 285. 

Colo.—Johnson yv. Bott, 18 Colo. A. 
469, 72 P 612. 

Mass.—Clough v. Cromwell, 254 
Mass. 132, 149 NE 686. 

Mo.—Kennedy v. Bowling, 4 SW 


(2d) 438; Jenkins v. Wiley, 300 Mo. 
110, 254 SW 94; Webb v. Cope, 192 
SW 934; Hudson v. Wright, 204 Mo. 
412, 103 SW 8; Bensieck v. Cook, 110 
Mo. 173, 19 SW 642, 38 AmSR 422; 
Soeding v. Bartlett, 35 Mo. 90; Den- 
vir Vv. Park, 169 Mo. A. 335, 152 SW 
604; Burkarth v. Stephens, 117 Mo. 
A. 425, 94 SW 720; Doyle v. St. Louis 
ae Conslosa MO Awol SV 
as 

Mont.—Schauer _ v. 
Mont. 455, 216 P 347; Puckett v. 
Hopkins, 63 Mont. 137, 206 P 422; 
Meredith v. Roman, 49 Mont. 204, 141 
P 643. 

57. Fulwider v. Trenton Gas, etc., 
Co., 216 Mo. 582, 116 SW 508; Cen- 
tral Lumber, ete., Co. v. Reyburn- 
Laird Real Est., etec., Co., 189 Mo. A. 
205-076 ‘SW. 5095) Denvirt ws “Park, 
169 Mo. A. 335, 152 SW 604; Jones 
ne St; Wouis, ete:, R..Co., 89 Mo. A. 

53. 

58. Kennedy v. Bowling, (Mo.) 4 

SW (2d) 438. 
' [a] For example, defendant’s ref- 
erence in his answer to a written con- 
tract with plaintiffs (using the plu- 
ral) waived the question of improper 
joinder of plaintiffs, in an action on 
a contract made with one plaintiff 
individually. Kennedy v. Bowling, 
(Mo.) 4 SW (2d) 4388. 

59. Sams Automatic Car Coupler 
Co. v. League, 25 Colo. 129, 54 P 642; 
Woodward v. League, 25 Colo. 129, 
54 P 642; Van Gallow v. Brandt, 168 
Mich. 642, 134 NW 1018; Carroll v. 
Woods, 132 Mo. A. 492, 111 SW 885. 

60. See supra § 435. 

61. Reifschneider v. Beck, 148 Mo. 


| 


4 


Morgan, 67 


J 84, 


(Tex. Civ. A.) 49 SW 684. 

62. Eckels v. Henning, 139 Ill. A. 
660, 672 [aff 236 Ill. 375, 86 NE 274]. 

“Tt is not necessary to plead a mis- 
joinder when the fact of misjoinder 
appears affirmatively in the record. 
It may be taken advantage of by a 
motion in arrest of judgment.” WHck- 
els v. Henning, supra. 

63. See supra § 434. 

64. EFaymonville v. McCollough, 59 
Cal. 285; " Puckett. v. Hopkins, 63 
Mont. 137, 206 P 422. 

65. Eckels v. Henning, 139 Ill. A. 
660 [aff 236 Ill. 375, 86 NE 274]. 

66. See supra § 439. 

67. Ives v. Williams, 143 Va. 855, 
129 SE 675. 

68. See supra § 437. 

69. Mitchell v. McLeod, 127 Iowa 
733, 104 NW 349; Lull v. Anamosa 
Nat. Bank, 110 Iowa 537, 81 NW 784; 
Yeates v. Walker, 1 Duv. (Ky.) 84. 

[a] Waiver not shown.—Cogswell 
v. Murphy, 46.Iowa 44. 

70. Oliver v. Epperson, 186 Mo. 
A. 622, 172 SW 424; Gleason v. 
Hawkins, 32 Wash. 464, 73 P 533. 

[a] Tllustrations.—(1) Plaintiff, 
having elected to sue the administra- 
tor of her father’s estate, could not 
thereafter object to him as a party 
defendant. Oliver v. Epperson, 186 
Mo. A. 622, 172 SW 424. (2) Where 
a mortgagee had joined the mort- 
gagor’s heirs in an action on fore- 
closure, he could not assert that, 
not being proper parties, they were 
not entitled to defend upon the 
ground of limitations. Gleason v. 
Hawkins, 32 Wash. 464, 73 P 533. 
Athy tate by plaintiff see supra § 

71. Ala.—Kelly v. Carmichael, 217 
Ala. 534, 117 S 67; Lacey v. Pearce, 
191 Ala. 258, 68 S 46; Rensford v. 
Magnus, 150 Ala. 288, 43 S 853; 
Worthington v. Miller, 134 Ala. 420, 
32 S 748; Teal v. Ghancellor, 117 Ala. 
612, 23 S 651; Pate v. Hinson, 104 Ala. 
599, 16S 627; “Brags v. Patterson, 
85 Ala. 233,45 716; Horton v. Sledge, 


29 Ala. 478; Erwin v. Ferguson, 5 
Ala. 158. 
Cal. ferences v. Samuels, 116 Cal. 
47 P 935, 58 AmSR 185; Asevado 


ty. 186 Mass. 133, 71 N® 305. 

Mich.—Walker v. Casgrain, 101 
Mich. 604, 60 NW 291. 

Minn.—Mitchell Vi.) St ieaulesamike 
t Minn© (252) INichols. vs Randall, 
5 Minn. 304; Goncelier v. Foret, 4 
ae oe Lewis v. Williams, 3 Minn. 

Miss.—Hopson y. 
202. 

Mo.—Alnutt v. Leper, 48 Mo. 319; 
Ashby v. Winston, 26 Mo. 210; T 
A. Miller Lumber Co. v. Oliver, 65 
Mo. A. 435; Watts v. Meyer, (A.)’ 189 
SW 29. 

Mont.—Reid v. Hennessy Co., 45 
Mont. 462, 124 P 273; Cummings v. 
seus Copper Co., 40 Mont. 599, 107 

Nebr.—Roose v. Perkins, 


9 Nebr. 
304, 2 NW 715, 31 AmR 409. 

N. Y.—McCrea v. Chahoon, 54 Hun 
577, 8 NYS 88; Richtmyer v. Richt- 
myer, 50 Barb. 55; Adams vy. Slinger- 
land, 39 Misc. 638, 80 NYS 635 [mod 
on other grounds 87 App. Div. 312, 
84 NYS 323]; Boston Base Ball As- 
soc. v. Brooklyn Base Ball Club, 37 
Mise. 521, 75 NYS 1076; Reno Oil 
iCO:. Ne Culver, 33 Misc. mere 68 NYS 
303 [rev on other grounds 60 App. 
Div. 129, 69 NYS 969]; Brownson v. 
Gifford, "8 -HowPr 389. 

Oh. —Gutridge v. Vanatta, 27 Oh. St. 
366; Powers v. Bumcratz, 12 Oh. St. 
273; Niven v. Smith, 2 Oh. Dec. (Re- 
print) 337, 2 WestLMonth 465. 

Or.—Burggraf v. Brocha, 74 Or. 
381,145 P 639. 

Tex.—Portier v. Fernandez, 35 Tex. 
534; Key v. Fouts, 44 Tex. Civ. A. 424, 
99 SW 448. 

W. Va.—Maryland Fidelity, ete., Co. 
v. Shaid, 103 W. Va. 432, 1387 SH 878. 

Wis.—North Hudson Mut. Bldg., 


Harrell, 56 Miss. 


etc., Assoc. v. Childs, 86 Wis. 292, 56 
NW 870; Jones v. Foster, 67 Wis. 
296, 30 NW 697; Bronson V. Markey, 


53 Wis. 98, 10 NW 166. 

“Only the party defendant who is 
improperly joined as such may demur 
on that ground, as he alone is. preju- 
diced by such misjoinder.’”’ Maryland 
Hidelity, ete... Co. vs Shaid@suprs: 
(syllabus). 
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by another defendant’? who is properly joined’® and 
against whom a cause of action is stated,** especial- 
ly where the misjoined defendant raises no objec- 
tion,’® although there is some common-law authority 
to the contrary with regard to actions ex contractu.*® 
Some courts in laying down this rule have qualified 
it by adding that defendant cannot object to the mis- 
joinder of another in the absence of prejudice or 
injury to himself resulting from such misjoinder.** 
But the rule is inapplicable where no sufficient com- 
plaint is set out as against the objecting defend- 
A defendant cannot complain of the joinder 
of another defendant brought into the action prima- 
A party apparently lable 
as a defendant under a cross complaint cannot, on 


amass 


rily for his protection.’® 


72. S.—Spaulding v. McGovern, 
PAPA ADS oe No. 13,217. 

Ala.—Martin v. ‘Campbell, 207 Ala. 
505, 93 S 477; Lacey v. Pearce, 191 
Ala. 258, 68 S 46; Teal v. Chancellor, 
Hie AIa 612, 2005 6ols Pateava Hing 
son, 104 Ala. 599, 16 S 527; Horton 
v. Sledge, 29 Ala. 478. 

Cal.—Pfister v. Dascey, 65 Cal, 403, 
ARPS IS. 

Mo.—Ford vy. Dickinson, 280 Mo. 
206, 217 SW 294; Johnson vy. Noble 
Mach. Co., 144 Mo. A. 436, 129 SW 271. 

Mont.—Reid v. Hennessy Co., 45 
Mont. 462, 124 P 273; Cummings v. 
oe Copper Co., 40 Mont. 599, 107 

04, 


Utah.—Joseph Nelson Supply Co. 
v. Leary, 49 Utah 4938, 164 P 1047; 
Ruffatti v. Société Anonyme Des 


pupes De Lexington, 10 Utah 386, 37 
Te cals) 

“One defendant cannot object that 
another defendant has no interest in 
the subject matter of the suit, and is 
properly made a party.’ Pate vy. Hin- 
son, 104 Ala. 599, 601, 16 S 527. 

[a] Illustrations.—(1) In a pro- 
ceeding against a partnership for an 
accounting and settlement, one of the 
partners cannot complain of an al- 
leged misjoinder of parties defend- 
ant because certain creditors to the 
partnership were made defendants, 
the proper persons to raise such ob- 
jection being the misjoined creditors. 
Martin v. Campbell, 207 Ala. 505, 93 
S 477. (2) That in a materialman’s 
action to enforce a preferential right 
against contract price other material- 
men and laborers were not in court 
was not an objection of which de- 
fendant contractor’s trustee in bank- 
ruptcy could avail himself, as the ab- 
sence of other materialmen and la- 
borers would merely show a waiver 
of their rights of which the trustee 
could not avail himself. Joseph Nel- 
son Supply Co. v. Leary, 49 Utah 493, 
164 P 1047. (3) Where the real pur- 
pose of a suit is to enjoin the sale 
of property under a chattel mortgage 
and to have it canceled of record, de- 
fendants against whom no other re- 

+ lief is asked cannot object that the 
petition is demurrable because it is 
against three defendants while some 
of the counts were only against one 
of the defendants. Johnson y. Noble 


ers Co., 144 Mo. A. 436, 129 SW 
a 
{[b] Rule applied.—(1) A _ code- 


fendant cannnot object that certain 
parties who might more properly be 
made parties complainant are instead 
made parties defendant, where such 
parties themselves raise no objection 
and where the circumstances and the 
proceedings are such that it is im- 
portant that such persons be before 
the court, but immaterial whether as 


parties complainant or defendant. 
Hays v. Bowdoin, 159 Ala. 600, 49 
S 122; Martin v. Howe, 190 Cal. 187, 


211 P 453. (2) The right of minor 
heirs of testator to be made com- 
plainants, instead of defendants, in 
an action to set aside the will, is 


J 
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of parties.*®° 


defendant.®? 


personal to them, and the objection \ 
cannot be raised by a codefendant. 
Hays v. Bowdoin, supra. (3) In an 
action by an assignee of part of a 
claim, defendants, who were liable 
for the claim, cannot object that the 
assignors were joined as defendants, 
and not as plaintiffs, without having 
refused to join as plaintiffs. Martin 
v. Howe, supra. 


73510... S.—-Northern bac, Ra Cowan. 
Lee, 199 Fed. 621; Cramer v. Singer 
Mies (Cogesg Fed. 74 [rev on other 


grounds 93 Fed. 636, 35 CCA 508]. 
Mich.—Bigelowv. ‘Sanford; 98 Mich. 
650,250) NW 20345 ; 
Minn. —Singer v. Singer, 173 Minn. 
57, 60, 214 NW 778, 216 NW 789. 
Mo.—Holthaus v. Zimmer, 10 Mo. 
A. 


592 mem. 
C.—Steele vy. Atlantic Coast Line 
R. Co., 95 S. C. 124, 78 SE 705. 
epee .—Payne v. Berry, 3fenn. Ch. 

4, 

Tex.—Gulf, ete. R. Co. v. Edloff, 
89 Tex. 454, 34 SW 414, 35 SW 144. 

CA party who is properly made 
defendant in an action cannot object 
by demurrer that others are improp- 
erly joined with him.” Singer v. 
Singer, supra. 

74. O’Connell v. Rogers, 72 Cal. A. 
539, 237 P 775; Palmer v. Blaine, 115 
Me. 287, 98 A 753; McCrea v. Cha- 
hoon, 54 Hun 577, 8 NYS 88; Gut- 
ridge v. Vanatta, 27 Oh. St. 366. 

[a] For instance, where a decla- 
ration is sufficient to admit proof of 
a several liability of one of the de- 
fendants, and upon such proof being 
made judgment could be entered 
against that defendant even though 
a joint liability was not apparent, the 
misjoinder of a second party defend- 
ant is not a good ground of demur- 
rer with respect to the first defend- 
ant against whom the declaration al- 
leges a good cause of action under a 
several liability. In such a case a 
demurrer for the improper defendant 
upon the ground of misjoinder might 
be sustained; but where it is impos- 
sible to determine until the proof is 
made against which of the defend- 
ants the several liability may be es- 
tablished the demurrer will be over- 
ruled with respect to both of them. 
een v. Blaine, 115 Me. 287, 98 A 
WOSER 

75. Southern Surety Co. v. W. E. 
Callahan Constr. Co.,. (Tex. Civ. A:) 
283 SW 1098. 

76. Cunningham vy. Orange, 74 Vt. 
115, 52 A. 269. 

7%. California, Harm, (ete. Co, v,. 
Schiappa-Pietra, 151 Cal. 732, 91 P 
593; Gardner v. Samuels, 116 Cal. 84, 
47 P 935, 58 AmSR 135; Madary v. 
Fresno, 20 Cal. A. 91, 128 P 340; Low- 
ery Lock Co. v. Wright, 154 Ga. 867, 
115 SE 801; Anderson vy. Rich, (Tex. 
Civ. A.) 223 SW 540. See Caguas v. 
Quinones, 25 Porto Rico 51 (holding 
that, where no prejudice results from 
misjoinder of defendants, demurrer 
will not lie). 

“The defendant against whom there 
is a sufficient complaint cannot ob- 


Misjoinder of parties and actions. 
is an improper joinder of causes of action,*? as well 
as of parties, either of the defendants may take ad- 
vantage of the misjoinder.** 
have agreed that a joint action may be brought 
against them, they cannot afterward question the 
regularity of such a proceeding.*+ 

[§ 450] e. Curing Misjoinder of Defendants by 
Subsequent Proceedings. 
been improperly joined, the court may grant an or- 


L§§ 449-450 


his own motion, secure his dismissal for misjoinder 


In Texas it has been held that a defendant may 
object to the improper joinder with him of another 


In case there 


But where defendants 


Where defendants have 


ject that others who have no interest 
in the subject-matter of the suit are 

made defendants, unkess it also ap- 
pears that his interests are affected 
thereby.” Lowery “Lock Co. v. 
Wright, supra (syllabus). 

[a] The burden of proof rests on 
the objecting defendant to show un- 
due prejudice resulting from the mis- - 
joinder. Bossak vy. National Surety 
Co., 205 App. Div. 707, 200 NYS 148. 

[b] For instance, where plaintiff 


‘brought certain parties into the case 


as defendants and thereafter such 
parties sued. plaintiff on cross actions, 
plaintiff could not create a misjoin- 
der of parties by dismissing his ac- 
tion against them and pleading not 
guilty to their cross actions. Ander- 
Bye Vv. Rich, (Tex. Civ..A:.). 223- SW 

0. 

[c] Protection from costs.—The 
presence in an action of a defendant 
entitled to have the action dismissed 
as to him is not ground of objection 
by other defendants, protected from 
additional costs on account thereof. 
California Farm, etc., Co. v. Schiappa- 
Pictray 51 Cal 32) Sia b938t 

78. Sayer v. Bennett, 159 Ga. 369, 
370, 125 SE 855. 

“The principle that, though there 
may be a misjoinder of parties de- 
fendant . a defendant against 
whom there is a sufficient complaint 
cannot object that others who have 
no interest in the subject-matter of 
the suit are made defendants, unless 
his interests are affected thereby 

- . is inapplicable, because there 
is no sufficient complaint set out 
against the objecting defendant.” 
Sayer v. Bennett, supra (syllabus). 

79. Mantyaja v. Kuivala, 28 Cal. 
A. 396, 152° RP 938. 

[a] For example, in an action ‘for 
money loaned to plaintiff, where the 
note evidencing the loan’ was made 
payable to plaintiff's sister, defendant 
signer of the note coulda not com- 
plain that such sister was improp- 
erly joined as a party defendant 
where the purpose of the joinder was 
that the note might be delivered up 
for cancellation so that defendant 
would be relieved of the obligation to 
pay the note in addition to the loan. 

Mantyaja v. Kuivala, 28 Cal. A. 396, 
152 RP 938. 

80. Key v. Fouts, 44 Tex. Civ. A. 
424,99 SW 448. 

[a] For example, in an action on 
a note, where defendants by cross 
complaint brought in a new party, 
who had assumed the payment of the 
note, it was error tO dismiss him on 
his own motion for misjoinder of par- 
ties and causes of pe via Key ¥. 
Fouts, 44 Tex. Civ. 424,99 SW “448, 

81. Johnson y. Gane 7 Tex Mis. 

82. Joinder and splitting of ac- 
tions see Actions §§ 188-307. 

83. Livermore vy. Norfolk County, 
186 Mass. 133, 71 NE 305. 

84. Chicago, etery Ra CO. VerOnigas 
go, 83 Ill. A. 233 [aff 183 ill. 3841, 55 
NE 648]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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der for severance,**® or the misjoinder may be cured 
by an amendment striking out the improper par- 
ties,8* or by the voluntary answer of all the defend- 
ants after an amendment eliminating the misjoined 
defendants.87 Where misjoinder is shown, the ac- 
tion may be discontinued as to the improper de- 
fendant,®® with costs,’® and continued as to the 
proper party defendant;°® and after verdict a suit 
may be dismissed as to the improper party, and 
judgment taken against the proper party.°! A mis- 
joinder of defendants involving also a misjoinder of 
diverse actions is not cured by verdict.°? 

[§ 451] 14. Improper Intervention, Addition, or 
Substitution of Parties®*—a. Who May Object. A|l- 
though one improperly brought into an action as a 
party defendant may properly object,°* codefend- 
ants who are not substantially prejudiced cannot 
object.°°> A defendant not injured thereby cannot 
complain of the striking out of a codefendant.®® <A 
plaintiff not injured thereby cannot object to the 
striking out of intervening defendants.’ 

[§ 452] b. Manner of Raising Objection. It has 
been held that the proper method of objection to 
the bringing in of another defendant is by demur- 
rer,°* and that an objection that an amended com- 
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plaint brings in new parties plaintiff should be raised 
by a motion to strike.?® An objection to the in- 
troduction of new parties should not ordinarily be 
raised by motion to dismiss for want of prosecution,* 
nor upon a rule to quash or abate the summons.? 
_ Oral objection. An objection to the bringing in of 
a new party plaintiff based upon his lack of capac- 
ity to sue may be made orally according to some 
authority.® 

Where an intervener does not ask for any relief 
nor assert any rights, his intervention will be dis- 
missed* without prejudice.° 

An order of court substituting parties plaintiff 
stands as the law of the case until reversed or set 
aside in proper proceedings,® and is not subject to 
review on demurrer to the complaint* or a cross com- 
plaint.. Error of the court in making a substitution 
of plaintiffs cannot be presented by a demurrer on 
the ground of lack of legal capacity to sue.® 

[§ 453] c. Time of Objection and Waiver.t° An 
objection to the improper intervention, addition, or 
substitution of a party should be made at the first 
reasonable opportunity,++ in due order of pleading,*? 
and ordinarily before trial,1* or when leave is asked 
to bring in the new party.t* Failure to raise the 


85. Seaman v. Slater, 18 Fed.) forced to appear. Payne v. Katz, 1) substituted, the action would not 
485; Weathers v. Kansas City South- | McGloin 18. . abate; it would stand until there 
err, Ry Co. ti Mo. AL 3b», 86, “SW. 96.. Dawson v. Wilson, 79 Ind. 485. ] could a party, possessing the legal 
908. 97. McDonald v. Head, 143 Ga. 456, | capacity, be made.” O’Neal v. Tis- 

Motion to dismiss see supra § 438. | 85 SH 317. dale, supra. 

86. Penfield Bank v. Colclough, 98. Prather Engineering Co. v. De- 4 State v. Burke, Mann. Unrep. 
154 Ga. 222, 114 SE 33; Seaboard Air- | troit, etc., R. Co., 152 Mich. 582, 116 | Cas. (La.) 350. 


Line R. Co. v. Randolph, 126 Ga. 238, 
55 SE 47; Stone v. Edwards, 32 Ga. 
A. 479, 124 SE 54; Montezuma Live 
Stock Co. v. Dover, 28 Ga. A. 392, 111 


NW 376; Keel 


[a] 


v. Gribble-Carter 5. 
Grain Co., (Tex. Civ. A.) 148 SW 235. 6. 
For example, the proper man- 
ner of objecting to defendant’s bring- 16 


State v. Burke, supra. 

Gager v. Marsden, 101 Wis. 598, 
T7 NW 922. 

Sims v. Bonner, 60 N. Y. Super. 


SE 441; Pender v. Mallett, 123 N. C.|ing in another person as defendant, | 70, 16 NYS 801, 21 NYCivProc 379; 
57, 31 SE 351. 2 on the theory that the first defendant | Gager v. Marsden, 101 Wis. 598, 
87. Constantine y. Rowland, 147] might obtain judgment over against | 77 NW 922. 
Iowa 142, 124 NW 189. such other, is by demurrer. Keel v.| [a] Illustration—An order bring- 
88. Paul v. Commercial Bank, 69 | Gribble-Carter Grain Co., (Tex. Civ. | ing in new parties, under code provi- 
Fla. 62, 68 S 68; Hewitt v. Farmers’ | A.) 143 SW 235. sions so permitting ‘“‘where a com- 
ieee 1. Co., 204. App. (Div. 7975. 198 [b] Exception to the form.—When | plete determination of the contro- 
NYS 744; Hensley v. McDowell Fur-| third parties are summoned and/ versy cannot be had without the pres- 
niture Co., 164 N. C. 148, 80 SE 154.| called into a case for the simple | ence of the other parties,’ cannot be 


89. Hensley v. McDowell Furni- 


purpose of hearing that defendant 


objected to by demurrer for misjoin- 


ture Co., supra. 

90. Paul v. Commercial Bank, 69 
Fla. 62, 68 S 68; Boswell v. Gates, 
56 Iowa 143, 8 NW 809 [dist Barnes 
v. Ennenga, 53 Iowa 497, 5 NW 597]; 
Hensley v. McDowell Furniture Co., 
164 N. C. 148, 80 SE 154. 

91. McCampbell y. Cavis, 10 Colo. 
A. 242, 50 P 728. 

Judgment generally see Judgments 
§§ 65-68. 


ee Wathen vy. Ferguson, 41 N. B. 
93. Improper intervention, addi- 


tion, or substitution of parties as re- 
viewable on appeal see Appeal and 
Error § 684 et seq. 

94. North Hudson, etc., Loan As- 
soc. v. Childs, 86 Wis. 292, 56 NW 870. 

95. Buckers Irr. Milling, etc., Co. 
vy. Farmers’ Independent Ditch Co., 
31 Colo. 62, 72.P 49; North Hudson, 


ete., Loan Assoc. v. Childs, 86 Wis. 
292, 56 NW 870. 
[a] TIllustrations.—(1) Defend- 


ants cannot take advantage of ir- 
regularity in the substitution of a 
codefendant which did not affect their 
substantial rights. Buckers Irr. Mill- 
ing, etc., Co. v. Farmers’ Independent 
Ditch iGo, .31) Colo. 62.026 b, 49.1 .€2) 
The original defendant cannot demur 
to an amended complaint on the 
ground that it improperly joins new 
defendants, where it does not state a 
cause of action against them, as. they 
alone are prejudiced by the joinder. 
North Hudson, ete., Loan Assoc. v. 
Childs, 86 Wis. 292, 56 NW 870. 

[b] In Louisiana a defendant may 
object to the bringing in of a new 
party, as the right to object is not 
confined to the 6ne who is wrongfully 


= 


is indebted to plaintiff, and without 
any prayer as against them, they may 
demand, by exception to the form, 
that the service of a copy of the writ 
upon them be declared irregular, il- 
legal, and null and void. Canadian 
Breweries, Ltd. v. Montreal, 12 Que. 
Brevi: 

99. North Italian Colonial Co. v. 
Janovich-Calafiore Co., 166 Ala. 201, 
d2. 8. 339: 

[a] For example, an objection 
that an amended complaint brings in 
new parties plaintiff should be made 
by motion to strike, and not by de- 
murrer to the amended complaint. 
North Italian Colonial Co. v. Jano- 
i Sate, Co., 166 Ala. 201, 52 
5 339. 

1. Herron v. Cole, 25 Nebr. 692, 41 
NW 765. 

2. Buck v. Ehrgood, 4 Pa. Co. 312, 
AtPani@n ils) lu61 
ae O’Neal v. Tisdale, 12 Tex. 40, 


“We believe that it is a well-settled 
rule, that all objections to the dis- 
ability of a party plaintiff in bring- 
ing a suit, must be pleaded in abate- 
ment, but we believe that there is a 
distinction when a party is offered to 
be made a party plaintiff in the place 
of the original party who had died, or 
who had brought the suit in a fidu- 
ciary capacity and had resigned the 
trust. In such cases it would seem 
that an,oral objection is the prop- 
er mode to except to the new party. 
A plea in abatement would not be 
proper; because, there being no dis- 
ability to the party who brought the 
suit, the action could not be abated. 
If the objection is sustained to the 
right of the party offering to be 


der of parties plaintiff, the remedy 
being by appeal from the order. Sims 
v. Bonner, 60 N. Y. Super. 70, 16 NYS 
801, 21 NYCivProc 379. 

8. Fisher v. Milwaukee Electric 
R., etc., Co., 173 Wis. 57, 180 NW 269. 
_[a] For example, where, in an ac- 
tion for injuries caused by defend- 
ant, the court made an order bringing 
in as another defendant a physician 
whose negligent treatment of the in- 
jury prevented a complete cure, it 
could not review the order on demur- 
rer or motion to dismiss the cross 
complaint against the physician, and 
dismissal of the physician from the — 
action on such demurrer was error. 
Fisher v. Milwaukee Electric R., etc., 

Co., 1738 Wis. 57, 180 NW 269. 

9. Gager v. Marsden, 101 Wis. 598, 
77 NW 922. 

10. Waiver of objection to improp- 
er reinstatement of plaintiff see supra 
§ 425 text and note 24. 


e pi See cases passim this sec- 
ion. 
[a] The objection should be taken 


in limine litis——Maxwell vy. Breton, 
57 Que. Super. 172. 

12. Ragan v. Kansas City, etc., R. 
Co., 111 Mo. 456, 20 SW 234; Herron 
v. Cole, 25 Nebr. 692, 41 NW 765; 
Heller v. Greenberg, 16 Oh. Cir. Ct. 
INS DOL) 80) Ohy Cin, Ct-~603" 

[a] For example, objection to an 
amended petition, as bringing a new 
party into the case, must be taken 
before, or by, answer. Herron vy. 
Cole, 25 Nebr. 692, 41 NW 765. 

13. Encino State Bank vy. Tenorio, 
28 N. M. 65, 206 P 698. % 

_ 14 Ansonia India Rubber Co. v. 
Wolf, 1 Handy 236, 12 Oh. Dec. (Re- 
print) 119. 
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objectiont® at the proper timet® and in the proper 
manner?’ constitutes a waiver of the same; 
these rules have been applied to objections respecting 
substitution,'® addition,!® and intervention?® of par- 


PARTIES 


and 
thereby waives 


Utah.—Sargent v. Union Fuel Co., 


presumed.—W here, 


ties. Where defendant has objected in due and 
timely. manner but his objection has been over- 

15. Heidtmueller  v. Louisville, 
ete., R. Co., 210 Ala. 588, 98 S 792; | 37 Utah 392, 108 P 928. 
Richards v. Smith, 98 N. C. 509, 4 [a] Consent 
SE 625. 

[a] Demurver without specifying 


objection.—A departure by amending 
the complaint entirely to change the 
parties was waived by filing a demur- 
rer without objecting to the change. 
Heidtmueller v. Louisville, etc., R. 
Co., 210 Ala,_538, 98 S 792. 

[b] Entire change of parties.— 
(1) Even though an amendment con- 
stitutes an entire change of parties 
defendant, the point may be waived. 
Roth v. Scruggs, 214 Ala. 32 106 S 
182. (2) Defendant brought in by 
amendment may waive point, and liti- 
gate his liability and may set up 
other defenses, such as the statute 
of limitations. Roth vy. Scruggs, su- 
ra. 

16. Ala.—Douthit v. Nabors, 133 
Ala. 453, 32 S 625. 

Cal.—Kunz v. California Trona Co., 
169 Cal. 353, 146 P 885. 

D. C.—R. S. Howard Co. v. Robert- 
son, 56 App. 292, 12 F.(2d) 827. 

Ga.—Carmichael v. First Farmers’ 
Bank, 24 Ga. A. 250, 100 SE 732. - 


Iowa.—Cornelius v. MclIlvaine, 1 
Morr. 


Minn.—Boxell _ v. Robinson, 82 
Minn. 26, 84 NW 685. 
Mo.—Ragan v. Kansas City, etc., 


R. Co., 111 Mo. 456, 20 SW 234. 
ree C.—Hughes v. Hodges, 94 N. C. 
fa] After judgment.—Where one 
brought into an action as a cross de- 
fendant appeared without objection 
and suffered judgment in a matter 
within the court’s jurisdiction, he 
thereby waived his right to object to 
the filing of the Capea complaint 


against him. Ku v. California 
Trona Co., 169 Cal. "353, 146 P 885. 
17. Paisley Vv. American Zine -Co;; 


235 Ill. A. 22; Newport v. Com., 106 
Ky. 434, 50 SW 845, 51 SW 433, 21 
KyL 42, 45 LRA 518 [overr on anoth- 
er point Frankfort v. Com., (Ky.) 94 
SW 648]; Prichard v. Peace, 98 Ky. 
99, 32 SW 296, 17 KyL 662. 

[a] Special demurrer under local 
practice.—Allowing minor heirs, who 
were jointly interested in the estate 
with plaintiffs, in an action on an 
administrator’s bond, to be made de- 
fendants and to participate in the 
recovery is not reversible’ error, 
where the objection to the defect of 
parties was not raised by special de- 
murrer, as required by code provi- 
sions. Prichard v. Peace, 98 Ky. 99, 
32 SW 296, 17 KyL 662. 

18. Ala.—WNelson v. Getee, 34 Ala. 
565. 

Ill.— Chicago Legal News Conve 
Browne, 103 Ill. 317 [aff 5 Ill. A. 250]; 
Black v. Downs, 176 Ill. A. 358. 

Towa.—Osborne v. Dannatt, 167 
Iowa 615, 149 NW 913; Cornelius v. 
Mellvaine, 1 Morr. 318. 

Ky.—Water v. Harrison, 4 Bibb. 87. 
on pi areeae vice Ween Oy Gyan LameLl aba ke 

epee If 

Mo.—Meeks v. Clear Jack Min. Co., 
141 Mo. A. 648, 124 SW 1084. 

N. Y.—Rogers v. Ingersoll, 103 
App. Div. 490, 983 NYS 140 [aff 185 N. 
Y. 592 mem, 78 NE 1111 mem]; Ja- 
cobs v. Liberman, 51 App. Div. 542, 
He NYS 953 [aff 29 Misc. 354, 60 NYS 
493]. 

Oh.—Heller v. Greenberg, 16 Oh. 
Girton ts) OL, o On Cin @G2560:3. 
Or.—Utah-Idaho Sugar Co. v. Lew- 

95 Or, 2245 UST P. 590. 
Yex.—Armstrong v. Bean, 59 Tex. 
492; Cunningham y. Buel, (Civ. A.) 
287 SW 683. 


is, 


with the sanction of the court, new 
parties plaintiff were added to a com- 
plaint, and the original plaintiffs 
were stricken out, and the record 
shows no objection by defendants, 
their consent will be. presumed. 
Richard v. Smith, 98 N. C. 509, 4 SE 


[b] Express waiver.—The stipula- 
tion of the assignee in bankruptcy, 
waiving objection to an order sub- 
stituting one to whom the bankrupt 
plaintiff had assigned the claim sued 
on, on notice to defendant’s attorneys 
and the bankrupt’s widow and next 
of kin, is proper ys received. Schell 
v. Devlin, 82 N. 333i 

{c] Waiver or “shown.—Davis Vv. 
Chrisp, 159 Ark. 335, 252 SW 606 [cer- 
tiorari den 263 U. S. 710 mem, 44 SCt 
386 mem, 68 L. ed. 518 mem]. 

19. Stringfellow v. Nowlin Bros., 
157 La. 683, 102 S 869; Hart v. Wynd- 
mere, 21 N. D. 383, 131 NW 271, Ann 
Cas1913D 169. 

fa] Adding defendants by amend- 
ment including individual partners of 


firm already ‘in court. Stringfellow 
v. Nowlin Bros., 157 La. 6838, 102 S 
869. 

20. U. S.—lIllinois Steel Co. v. 
Ramsey, 176 Fed. 853, 100 CCA 323. 


Ala.—Douthit v. Nabors, 
453, 32 S 625. 

Cal.—Peo. v. Reis, 76 Cal. 269, 18 
P 309; Smith v. Penny, 44 Cal. 161; 
McKenty v. Gladwin, 10 Cal. 227. 

Tl.—W.. B.. Hall Printing” Co. -v. 
Wells Warehouse, etc., Co., 241 Ill. 
A. 146. 

Ind.—Barner v. Bayless, 134 Ind. 
600, 33 NE 907, 34 NE 502. 

Towa.—Sanxey v. Iowa City Glass 
Co., 63 Lowa 707, 17 NW 429 

La.—Lotz Vv. Folger, 10 La, Ann. 
20; Herman v. Pfister, 2 La. 45 

Minn.—Boxell _ v. Bact’ 82 
Minn. 26, 84 NW 635. 

Mo.—Kansas City v. Schroeder, 196 
Mo. 281, 93 SW 405; Mulherin v. 
Simpson, 124 Mo. 610, 28 SW 86; Weil 


v. Simmons, 66 Mo. 617. 

Ney.—Gibson vy. Hjul, 860, 
10380P 7159. 

N. M.—Encino State Bank y. Te-+ 

28 N. M. 65, 206 P 698. 
C.—Allen v. McMillan, TOISING Ee, 
517, 132 SE 276. 

Porto Rico.—Sdnchez ‘ v. Diaz, 9 
Porto Rico 306. 

[a] Jurisdiction of intervention.— 
(1) Although parties have been im- 
properly permitted to intervene as 
plaintiffs, failure of defendants sea- 
sonably to object confers jurisdiction 
of the parties upon the court as re- 
spects entertaining the complaint in 
intervention (Gibson vy. Hjul, 32 Nev. 
360, 108 P 759), (2) and in the ab- 
sence of objection the suit may pro- 
ceed in the name of the new plain- 
tiffs (Noreross Butter, ete., Mfg. Co. 
v. Summerour, 114 Ga. 156, 39 SE 


870). 

Six months’ delay.—In bail 
trover to August term, 1916, of supe- 
rior court, wherein an intervention 
was filed Aug. 25, 1916, whereupon 
intervener was made a party defend- 
ant, plaintiff’s objection to the inter- 
vention and his motion at the Febru- 
ary term, 1917, to strike intervener 
as a party, came too late, and the 
motion was properly overruled. Car- 
michael vy. First Farmers’ Bank, 24 
Ga. A. 250, 100 SE 732. 

[ec] After trial begun.—Petitions 
in intervention may not properly be 
filed after judgment between the 
original parties, but an opposite par- 


133 Ala. 


32 Nev. 


norio, 
N. 


E§ 453 


ruled, and he then answers over and goes to trial 
on the merits without preserving the objection, he 


the same.?4 But where following 


denial of the objection defendant does preserve the 
same, there is no waiver.?? 


The objection is waived 


by answering to the merits before a ruling or de- 


ty who demurs to them on other 
grounds and then answers to the mer- 
its, without raising that objection, 
may not raise it for the first time 
after the trial has commenced. En- 
cino State Bank y. Tenorio, 28 N. M. 
65, 206 P 698. 

Td] Second trial.—Where a third 
person appeared and served a com- 
plaint in intervention, claiming there- 
in the ownership of the property for 
conversion of which the action was 
brought, and was permitted to par- 
ticipate in the trial of the action, 
and no objection to her complaint 
or to her right to intergene was made 
by plaintiff for some six months, and 
not until a new trial had been grant- 
ed and the cause came on for its sec- 
ond trial, plaintiff waived all objec- 
tions to the intervention. Boxell v. 
Robinson, 82 Minn. 26, 84 NW 635. 

[e] After successive appeals.— 
Plaintiff, at a trial following succes- 
sive appeals to the court of appeals 
of the District of Columbia and the 
supreme court of the United States, 
was not entitled to first question the 
interest of one permitted to inter- 
vene in the beginning, as a oe de- 
fendant. R. S. Howard Co. Rob- 
eee 56 App. (D. C.) 292, 12. F. (2d) 


[f{] Waiver not shown.—Scott v. 
Wilson, 13 Ky. Op. 51 (eave given 
defendant to file an answer was not 
a waiver of his objection to the filing 
of the petition by the applicant to 
be made a party plaintiff). See Scott 
v. Wilson, 6 KyL 308 

[g¢] Motion to dismiss.—Where 
an objection to intervention is in the 
nature of a motion to diSmiss, which 
may be made at any time, it is not.er- 
ror to refuse to strike the objection 
as being filed too late. Baltimore 
Trust Co. v. Western Union Tel. Co., 
149 Ga. 262, 99 SE 868. 

21. Kansas City v. Schroeder, 196 


Mo. 281, 93 SW 405. 
22. Walker v. Adler, 216 Ala. 76, 
112 S 458; Davis v. Chrisp, 159 Ark. 


335, 202 Sw 606 [certiorari den 263 


U. S. 710 mem, 44 SCt 36 mem, 68 
L. ed. 518 mem]. 
[a] Illustrations.—(1) Where 


plaintiff brought an action against a 
railroad company for injuries and 
thereafter substituted a federal agent 
as the party defendant in place of the 
railroad, and where the federal agent 
reserved in his answer his previous 
objection by demurrer to his substi- 
tution as a new party defendant in 
place of the railroad, and also spe- 
cially pleaded that the action as 


against him as distinguished from 
the action as against the railroad had 
not been commenced within the two- 
year date from the time of injury re- 
quired by federal statute, there was 
no waiver of the right to object to 
the substitution of parties defendant. 
Davis v. Chrisp, 159 Ark. 335, 252 SW 
606 [certiorari den 263 U. S. 710 mem, 
44 SCt 36 mem, 68 L. ed. 518 mem]. 
(2) An objection to substitution of 
parties plaintiff was not waived by 
pleading over where objection had 
been taken by demurrer to the com- 
plaint as amended as well as by ob- 
jection to the allowance of the amend- 
ment in accordance ith local code 
provisions. Walker vy. Adler, 216 Ala. 
V6) LUZ S458. 2C8)) ne ‘plaintiff, by re- 
plying to the answer of one brought 
in as a defendant after the overrul- 
ing of a motion to vacate the order 
permitting such defendant to come 
in, does not, it has been held, waive 


the error. Schoenhofen Brewing Co. 
Vigne eee 162 Iowa 204, 143 NW 
' . 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 453-457] 


cision has been made thereon,”* or by seeking affirm- 
ative relief against the new party.?* 

Time and method of bringing in new parties. Ir- 
reeularity in the time? or method?® of the bringing 
in of new parties is waived by failure to make due 
and timely objection thereto, especially if On 
was not prejudiced thereby.*' 

{§ 454] d. Curing Objection. An erroneous sub- 
stitution of parties may be cured by amendment.?® 
Overruling a motion to strike out a petition of inter- 
vention filed without leave of court has been held 
equivalent to granting leave,*® and to relate back to 
the date of the filing of such petition.*? 

[§ 455] 15. Improper Withdrawal of Parties. 
Failure to object to the improper withdrawal of a 
party defendant constitutes a waiver of plaintiff’s 
right to complain.*+ If plaintiff objects to the im- 
proper withdrawal of a party defendant and the 
court erroneously permits defendant to withdraw 
over plaintifi’s objection, plaintiff’s remedy is by ap- 
peal from the judgment rendered.*? It has been held 
that the improper release or dropping of a party 
defendant should be raised by pleadings.** 

[§ 456] 16. Misnomer or Misdescription of Par- 
ties*?t—a. Nature and Character of Objection. In 
the absence of a statute to the contrary®® the mis- 
nomer or misdeseription of a party plaintiff or de- 


PARTIES 
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‘ 


fendant is ground for chavemene: ;°6 and thiserule 
apples to a deseription of a party by the use of a 
surname only,®? or the employment of initials** or 
abbreviations.*® At common law a mistake in de- 
fendant’s addition was good cause of abatement.*° 
But an alias dietus subjoined to a true name is not 
eround for a plea in abatement.*! The general rule 
as to misnomer applies to misnomer or misdescrip- 
tion of a partnership or partners,*? or of a public 
or private corporation ;** and it applies to a mis- 
nomer in a representative capacity.4+ The rule 
has also been applied in proceedings in rem against 
a vessel by the wrong name.*® The term “mis- 
nomer” does not include cases of mistaken identity.*® 

Effect of objection. In the absence of contrary 
statute,#7 the misnomer of a plaintiff or defendant 
is generally fatal on plea in abatement, the defect 
not being amendable.*® But in some jurisdictions 
statute provides that a misnomer shall not be a 
ground of abatement;*® and in most states the codes 
or practice acts allow a misnomer or misdescription 
to be cured by amendment,°° so that a plea or answer 
for a misnomer is now of little value.®+ 

[§ 457] b. Manner of Objection®?— (1) Dennen 
Ordinarily, misnomer or misdeseription is not ground 
for demurrer;°*? and neither a demurrer upon the 


23. Greer v. Vaughan, 96 Ark. 524, 
132 SW 456. 

24. Greer v. -Vaughan, supra; 
Utah-Idaho Sugar Co. v. Lewis, 95 
Or 224 a187 PP. 590. 

25. Black v. Downs, 176 Ill. A. 358; 
Reard v. Freiden, 184 Iowa 823, 169 
NW 245; Zeitinger v. Hargadine-Mc- 
Kittrick Dry Goods Co., 298 Mo. 461, 
250 SW 913; Ragan v. Kansas City, 
ete., R. Co., 111 Mo. 456, 20 SW 234; 
Merriman v. Springfield, 142 Mo. A. 
506, 127 SW 122. 

26. U. S.—People’s Sav. Inst. v. 
Miies, 76 Fed. 252, 22 CCA 152. 
Minor 5. 

Cal.—Ford v. Bushard, 116 Cal. 273, 
48 P 119; Cochran vy. Brown, (A.) 258 
P 1000; Nelson v. Thomas, 36 Cal. 
AL A33> 172) P) 398. 

Ga.—Stanaland vy. Horne, 165 Ga. 
685, 142 SE 142. 

Ky.—Craddock v. Barnett, 186 Ky. 
791, 218 SW 252; Preston v. Breckin- 
ridge, 86 Ky. 619, 6 SW 641, 10 KyL 


2; Page v. Southern Constr. Co., 78 
SW 879, 25 KyL 1634; Crow v. Straus, 
14 KyL 206. 

Mich.—Farrand v. aaNet , 132 
Mich. 436, 93 NW 1083 

N. Y.—Rogers v. Ingersoll, ke App. 
Div. 490, 98 NYS 140 [aff 1 ING oY. 
592 mem, 78 NE 1111 Dette 

N. C.—Allen v. MeMillan, 191 N. 
Ceol les Si 276. 

Oh.—Heller v. Greenberg, 16 Oh. 


SireCie one oS: 561; 
603. 

Pa. . Rap- 
id Transit Co., 181 Pa. 622, 37 A 824 
fate 5. Par Dist. 5887. 

Tex.—Cruz v. Texas Glass, 
Co,, (Civ. As) 199 Swi s19: 

See Alsdurf v. Big Four Wilming- 
ton Coal Co., 198 Ill. A.°15. 

[a] Ex parte order of substitu- 
tion.—(1) Objection to an order of 
substitution because ex parte is 
waived by answering the supplemen- 
tal complaint of the substituted 
plaintiff. Ford v. Bushard, 116 Cal. 
273, 48 P 119. (2) Where it was stip- 
ulated in open court with reference 
to the substitution of a plaintiff that 
the substituted plaintiff was to ac- 
quire no greater rights in the cause 
than possessed by the previous plain- 
tiff, and that the answer and cross 
complaint filed by defendants should 
stand as the answer and cross com- 
plaint to the supplemental complaint, 
by making such, stipulations defend- 
ant waived the right to notice of 


Bpr OLrsCirs Cr, 


etc., 


. 
4 


substitution to which he would 
otherwise have been entitled. Nel- 
aon Va Lhomas; 369 Cals AuwA33, 00 Ga wk 
9 

vo . 

{b] Want of formal order.—After 
the trial of issues raised upon the 
filing of a petition of intervention, 
an objection that there was no formal 
order of the court granting leave to 
intervene will not be entertained. 
People’s Sav. Inst. v. Miles, 76 Fed. 
252, 22 CCA 152. 

[el Bringing in parties by amend- 
ment.—An irregularity in that new 
parties are brought in by amendment 
in an action of tort may be waived 
by going to trial without objection. 
Farrand v. Kavanaugh, 132 Mich. 436, 
93 NW 1083. 

{d] Failure to notify defendant of 
intervention.—Cruz v. Texas Glass, 
étc:, Co,,; (Tex. Civ. A.) 199 SW 819. 

{e] Adding party defendant by 
amendment without leave.—Cochran 
v. Brown, (Cal. A.) 258 P 1000. 


27. Nelson v. Thomas, 36 Cal. A. 
ASS. 02) E2398 
28. Adams v. Hopkins, (Cal.) 69 


P2278) (Cal) ii3) be: ois Chicaco, éte:, 
R. Co. v. Hyde, 86 Okl. 20, 204 P 125. 

[a] For example, under statu- 
tory provisions allowing defects of 
parties before or after judgment, in 
furtherance of justice, to be cured 
by amendment, where there has been 
an erroneous substitution of parties 
defendant the error may be cured by 
permitting plaintiff again to join de- 
fendant who was improperly elim- 
inated. Chicago, etc., R. Co. v. Hyde, 
86 Okl. 20, 204 P 125 

29. Ringen Stove Co. v. Bowers, 
109 Iowa 175, 80 NW 318; Webb v. 
Patterson, 114 Nebr. 346, 207 NW 522; 
Pickle v. Anderson, 62 Wash. 552, 114 
AB ale yey 

30. Webb v. Patterson, 114 Nebr. 
346, 207 NW 522. 


31. Cunningham y. Spillman, 72 
Ind. 5 

32. Cunningham vy. Spillman, su- 
pra. 

33. King v. Malone, 91 Conn. 342, 


99, A 692. 
34. As ground for particular kinds 
of relief: 
Abatement of ue see Abatement 
and ‘Revival § 19 
Seas of ee ene ‘see Judgments § 
Dismissal or nonsuit see Dismissal 
and Nonsuit § 


Vos on of judgment see Judgments 
Effect of misnomer in process on 
li rai of judgment see Judgments 


Misnomer as reviewable on appeal 
see Appeal and Error § 683. 

Misnomer or misdescription in par- 
ticular actions or proceedings see 
eross references ante p 10. 

35. See statutory provisions. 


~ 36. See Abatement and Revival § 
191 text and note 36. 
37. See Abatement and Revival § 


191 text and note 38. 
38. See Abatement 
191 text and note 39. 
39. See Abatement 
191 text and note 40. 
40. See Abatement 
191 text and note 41. 
41. See Abatement 
191 text and note 42. 
42. See Abatement 
191 text and note 43. 
43. See Abatement 
191 text and note 44. 


and Revival § 


and Revival § 
and Revival § 
and. Revival § 
and Revival § 


and Revival § 


44. See Abatement and Revival § 
191 text and note 45. 
45. See Abatement and Revival § 


191 text and note 46. 

46. Proctor v. Wells Bros. Co., 262 
Ill. 77, 104 NE 186, AnnCas1915B 273. 

[a] For example, where plaintiff 
through a mistake as to defendant’s 
identity summons defendant into 
court and insists upon his liability, 
defendant cannot plead a defect of 
parties for misnomer, but must de- 
fond on the merits. Proctor v. Wells 
Bros. Co., 262 Ill. 77, 104 NE 186, 
AnnCasi915B 273 [aff 181 1. A. 468]. 

Raising objection of mistaken iden- 
tity by answer to the merits see in- 
fra § 458 text and note 65. 

47. See statutory provisions, 

48. See Abatement and Revival § 
191 text and note 48. 

49. See Abatement and Revival § 
191 text and note 49. 

50. See statutory provisions. 

Amendment of misnomer or mis- 
description generally see infra § 469. 

51. See Abatement and Revival § 
191 text and note 50. 

52. Quashing writ or service see 
Process [32 Cyc 519-524]. 


53. Ala.—Cassells’ Mill v. Strater 
ete Grain™Co.; 66> Ala. 274 ibies 


Cal.—Nelson v. Highland, 13 Cal. 
Ind.—Morningstar v. Wiles, 96 Ind. 
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ground of misnomer,®4 nor a general demurrer for 
insufficiency of the facts to constitute a cause of ac- 
tion,®® is sufficient to raise the issue. 
tiff asserts as part of his case that the name under 
which he sues defendant is defendant’s correct name, 
defendant claiming another name cannot demur for 
insufficiency of the facts, but must set up the alleged 


misnomer by way of answer.°® 


Demurrer after denial of motion. 


458; Hahn v. Behrman, 73 Ind. 121. 
Ky.—Studebaker Corp. v. Dodds, 
E61. ty. 542, (171 NSW 1672) Coma ‘v. 
Kelcher, 3 Metc. 484. 
Md.—Rich v. Boyce, 39 Md. 314; 
Union Bank v. Tillard, 26 Md. 446. 
Minn.—Gardner vy. McClure, 6 Minn. 


250. 
Miss.——Hudson v. Poindexter, 42 
Miss. 304. : 
eae vy. Christie, 4 Nebr. 
262. 


- N. Y¥.—Turkey. v.. Tiryakian, 213 
N. Y. 429, 108 NE 72; Empire State 
Sav. Bank v. Beard, 81 Hun 184, 30 
NYS 756 [rev on other grounds 151 


N. Y. 688 mem, 45 NE 1131 mem]; 
Gannon. v. Myars, 3 NYS 199, 11 
NYCivProc 187. 
cae, Slocum v. McBride, 17 Oh. 
Okl1.—McColgan v, Terr., 5 Okl. 567, 
49 P 1018. 
S. C.—-Crocker v. Collins, 37 S. C. 
327, 15 SE 951, 34 AmSR 752. 


W. Va.—Handley v. 

Ww. ae 53. 
yo.—Perkins v. McDowell, 3 Wyo. 
328) 33 ies 

[al Use of initials.—Where plain- 

tiff sued was ns Ss. McDowell” and 
defendant demurred for misnomer on 
the ground that the letters “J. 
did not constitute a name, the court 
held that demurrer was permissible 
only when the objection was apparent 
on the face of the plaintiff’s pleading, 
and that it could not judicially know 
that the letters “J. M.’”’ were initials 
and not the full christian name of 
plaintiff, and therefore the objection 
was not apparent on the face of the 
complaint and demurrer would not 
lie. Perkins v. McDowell, 3 Wyo. 
BAS ves. Led rile 

54. Wilthaus v. Ludecus, 39 S. C. 
L. 326. See also McLure vy. Vernon, 
20 S. C. L. 420 (where the court held 
that after an order for judgment by 
the court had been entered and de- 
fendant was ‘“‘under terms of plead- 
ing issuably’”? misnomer could not 
be assigned as cause for special de- 
murrer, but stated by way of dictum 
that prior to the entry of the order 
the misnomer, which consisted of a 
misstatement of defendant’s name for 
that of plaintiff in a declaration in 
trover otherwise good, could have 
been taken advantage of by special 
demurrer and by special demurrer 
only). 

{a] Use of initials.—It is no 
ground of special demurrer that the 
christian names of the parties are 
represented in the declaration by 
initial letters only but this is matter 
which should be pleaded in abate- 
ment as a misnomer. Wilthaus v. 
Ludecus, 39 S. C. L. 326. 

55. Bird v. St. John’s Episcopal 
Church, 154 Ind. 138, 56 NE 129; 
Hahn v. Behrman, 73 Ind. 120; Dela- 
ware Tp. v. Ripley County, 26 Ind. 
A. 97, 59 NE 189; Clift v. Newell, 
104 Ky. 396, 47 SW 270, 20 KyL 644; 


Ludington, 4 


Anderson v. Eminence, etc., Turnp. 
Co., 14 KyL 110; Calumet, etc., Min. 
Co. v. Equitable Trust Co., 186 


App. Div. 328, 174 NYS 317; Robinson 
v. Watkins, (Tex. Civ. A.) 271 SW 
288, 289. 

“The general demurrer presented 
to and passed on by the court was 
not sufficient to raise the question of 
misnomer; that not being the office 
of a general demurrer but one that 
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Where plain- 


[§§ 457-458 


jection to a misdescription of parties is made by 
motion, in accordance with code requirements, and 
such motion is denied, the defect may thereafter be 
considered on demurrer.®* 

[§ 458] (2) Plea or Answer—(a) In General. 
Both at common law and under the codes and prac- 
tice acts an objection for misnomer or misdeserip- 


tion may,°® and ordinarily should,®® be taken by 


Where an ob- 


rests with 


a plea in abatement.” 
Robinson v. 


Watkins, supra. 


[a] Misdescription.—A petition 
which states a cause of action 
against defendant individually is 


good, although he is improperly des- 
ignated in the caption as guardian, 
and is not subject to general demur- 
rer for insufficiency. Clift v. Newell, 
104 Ky. 396, 47 SW 270, 20 KyL 644. 

[b] Surname only.—The fact that 
a party’s surname only is given in 
the complaint is not ground for a 


demurrer for want of facts. Hahn v. 
Behrman, 73 Ind. 120. 
[c] Failure to name _ corporate 


plaintiff.— Where the president and 
directors of a corporation sue as 
such, the corporation is virtually a 
plaintiff, and the objection that it is 
not named as plaintiff cannot be made 
by general cc, Sturn. Anderson v. 


Eminence, ete urnp. Co. 14 KyL 
110. ; 
[dj] Partnership sued as entity.— 


While a copartnership may not be- 
sued as an entity, that objection is 
not available by a demurrer for in- 
sufficiency. Calumet, etc., Min. Co. 
v. Equitable Trust Co., 186 App. Div. 
328, 174 NYS 317. 

56. Gannon vy. Myars, 3 NYSt 199, 
11 NYCivProc 187. 

[a] TIllustration.—Where plaintiff 
brought an action against ‘Abraham 
Myars” under a code section permit- 
ting a plaintiff ignorant of the name 
or part of the name of a defendant to 
designate that defendant by a ficti- 
tious name or by so much of his 
name as might be known to plaintiff, 
and plaintiff professed to know that 
the surname of defendant was Myars 
but stated that the first name was 
fictitious, and where defendant served 
claimed that his name was “Alex- 
ander M. Cristalar’ and interposed a 
demurrer for insufficiency of facts to 
constitute a cause of action against 
him, the court held that under the 
circumstances the demurrer by Cris- 
talar presented no defense but that if 
there had been a misnomer the de- 
fendant’s remedy was by answer. 
Gannon v. Myars, 3 NYSt 199, 11 
NYCivProc 187. 

57. Grolier Soc. v. Foster, 110 Kan. 
306, 203 P 920. 

58. Elbert v. Wilmington Turnge- 
meinde, 30 Del. 355, 107 A 215; Dix- 
on v. Cavenaugh, 1 Overt. (Tenn.) 
365; Handley vy. Ludington, 4 W. Va. 
53; Stafford v. Bolton, 1 B. & P. 40, 
126 Reprint 767. 

59. U. S.—Scull v. Briddle, 21 F. 
Cas. No..12,570, 2 Wash. /C. C. .200; 

Ala.—Cassells’ Mill v. Strater Bros. 
Grain Co., 166 Ala. 274, 51 S 969; Sa- 
vannah, ete., R. Co. v. Buford, 106 
Ala. 303, 17 S 395; Washington v. 
State, 68 Ala. 85; Lehman v. Warner, 
61 Ala. 455; Gerrish v. State, 53 Ala. 
476; Melvin v. Clark, 45 Ala. 285; 
Cantley v. Moody, 7 Port. 443; Lynes 
v. State, 5 Port. 236, 30 AmD 557. 

Colo. —-Taylor v. Insley, 7 Colo. A. 


175, 42 P 1046. 

ape .—Benjamin v. Boyce, 2 Del. 
Ga.—-Davenport v. State, 38 Ga. 

184; Charles v. Valdosta Fdy., etc., 


Co., 4 Ga. A. 733, 62 SE 493. 
Ill.—Pennsylvania Co. v. Sloan, 
125 Tl 72.) 17 NHS 768) AmSRi33 75 
Hammond v. Peo., 32 Ill. 446, 83 AmD 
286; Moss v. Flint, 13 Ill. 570; Salis- 
bury v. Gillett, 3 Ill. 290; Ferenc v. 


‘v. Collins, 2 N. Y. Super. 609; 


plea or answer in abatement, or, according to some 


Walden W. Shaw Auto Livery Co., 

210 Ill. A. 840; Riemann v. Tyroler, 
ete., Verein, 104 Ill. A. 413; Chicago, 
ete., R. Co. v. Heinrich, 57 "TH. A. 399 
(aff 157 Ill. 388,'41 NE 860]; Parme- 
lee v. Raymond, 43 Ill. A. 609. 

Ind.—Bird vy. St. John’s Episcopal 
Church, 154 Ind, 138, 56 NE 129; 
Huntington County ww Huffman, 134 
Ind. 1, 31 NE 570; Sinton v. Steam- 
boat R. R. Roberts, *6 Ind. 476. 

Iowa.—Wilson vy. Baker, 52 Iowa 
423, 3 NW 481; Davis v. David, 1 
Greene 427. 

Ky.—Stange v. Price, 191 Ky. 734, 
231 SW 532; Studebaker Corp. v. 
Dodds, 161 Ky. 542, 171 SW 167. 

La.—Boyer v. Aubert, 12 Mart. 655. 

Me.—Marston v. F. C. Tibbetts 
Mercantile Co., 110 Me. 533, 87 A 220; 
State v. Knowlton, 70 Me. 200. 

Md.—Rich v. Boyce, 39 Md. 314; 
Baltimore First Nat. Bank v. Jag- 
gers, 31 Md. 38, 100 AmD 53. 

Mass.—Com. v. Fredericks, 119 
Mass. 199; Jewett v. Burroughs, 15 
Mass. 464; Minot v. Curtis, 7 Mass. 
441; Gilbert v. Nantucket Bank, 5 
Mass. 97; Smith v. Bowker, 1 Mass. 
76; Com. vy. Lewis, 1 Mete. 151; Com. 
v. "Darcey, 12 Allen 539. 

Miss.—Hudson vy. Poindexter, 
Miss. 304. 

Mo.—Carpenter v. State, 8 Mo. 291; 
Thompson v. Elliott, 5 Mo. 118; Han- 
ley v. Blanton, 1 Mo. 49. 

Nebr.—Smelt v. Knapp, 16 Nebr. 
53, 20 Aw 20. 

N. H.—Sunapee v. Eastman, 32 N. 
iB ee 


N. J.—Seely v. Boon, 1 N. J. dame 6 Le 

N. Y.—Turkey v. Tiryakian, 213 
N, Y. 429,108 NE +72; Traver v. 
Highth Ave. R. Conn4 Abb. Dec. 422, 
3 Keyes 497, 3 Transcr. A. 203, 6 
AbbPrNS 46; White vy. Miller, 7 Hun 
427 [rev on other grounds 71 N. Y. 
118, 27 AmR 13]; Barnes v. Perine, 9 
Barb, 202 [aff 12 N. Y. 18]; Collman 
New 
York v.. Union R. Co., 31 Mise. 451, 
64 NYS 483; Gannon v. Myars, 3 NY 
St. 199, da ON VYiCiveroc F1Sisannieie, 
Falls M. BE. Church Soc.’v. Tryon, 1 
Den. 451; 

Oh.—State v. 
Oh. St. 296, 38 AmR 583; 
McBride, 17 Oh. 607; Smith v. State, 8 
Oh. 294; Moodey v. Shaw, Tapp. 330. 

Pa.—Freeland Vv. Pennsylvania 
Cent: Ins..-Co., 94 Pa. 5045. Gray wv. 
Monongahela Nav. Co., 2 Watts & S. 
156, 37 AmD 500; Whittier v. Gould, 
8 Watts 485; Dixon v. Wood, 22 Pa. 
Co. 6384. 

S. C.—Waldrop v. Leonard, 22 S. C. 
118; Myers v. Sealy, 39 S.C. L. 473; 
Wilthaus v. Ludecus, 39 S. C. L. 326; 
Chappell v. Proctor, 16 S. CG. L. 49; 
State v. Lorey, 4S. C. L. 395. 

Tenn.—Young vy. South Tredegar 
Iron Co., 85 Tenn. 201, 2 SW 202, 4 
AmSR 752; Maury County v. Lewis 
County, 1 Swan 236. 

Tex.—Wieser v. Thompson Grocery 
Co.,, (Tex.).Civ.. A.) 8 SW (24) 1100 
Gilles v. Cartersville Miners’ Bank, 
(Civ. A.) 198 SW 170; Forbes Bros. 
Teas, ete, -Co. iv, McDougle, (Civ. 
A.) 150 SW 745; Houston Land, 
etc., Co. v. Danley, (Civ. AC) 134 sw 

1143; Houston, etc., R. Co. v. Weaver, 
(Gi A.) 41 Sw 846; Shaw v. Adams, 
2 Rex. Ave CiviCas: 'g 177. 

Vt.—Ex p. Kellogg, 6 Vt. 509. 

Eng.—Taunton Market v. Kimber- 
ley, W. Bl. 1120, 96 Reprint 662. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 458-459] 


of the cases, by motion.®° 
by plea.®? 
or answer in abatement.*® 


Want of legal existence. 


bar of the action.®+ 


Mistaken identity. Where there is no misnomer, 
but a ease of mistaken identity, the objection must 
be raised by pleading to the merits rather than by a 
plea or answer in abatement,®® or a demurrer.°® 

[§ 459] (b) Sufficiency of Plea or Answer. A 
plea or answer of misnomer must deny that the par- 


60. See Abatement and Revival § 
191 text and note 37. 

Particular motions see infra §§ 460, 
61 


61. See statutory provisions. 

62. “Traver v. Eighth Ave. R...Co., 
3 Keyes (N. Y.) 497, 4 Abb. Dec. 422, 
3 Transer. A. 203, 6 AbbPrNS 46. 

{a] For example, under Code Civ. 
Proc. §§ 142, 151, abolishing pleas in 
abatement, Objection to the bringing 
of an action by a married woman 
in her maiden name, being a mere 
matter of misnomer, must be made 
by answer. Traver v. Eighth Ave. R. 
Co., 3 Keyes (N.-Y.) 497, 4 Abb. Dec. 
422, 3 Transcr. A. 203, 6 AbbPrNS 46. 

63. Spielman v. MHerskovitz, 78 
Ind. A. 131, 134 NE 909. 

64. Plymouth Christian Soc. v. Ma- 
comber, 3 Metc. (Mass.) 235, 238; 
Voight Brewery Co. v. Pacifico, 139 
Mich. 284, 102 NW. 739. 

“In an action by a corporation or 
a natural body, misnomer of one or 
the other goes only to the writ; but 
to say that there is no such person 
in rerum natura, or no such body 
politic, this is in bar; for if-he be 
misnamed, he may have a new writ 
by the right name; but if there be 
no such body politic, or such person, 
then he cannot have an action.” Bro. 
Ab. Misnomer p 73 [quot Plymouth 
Christian Soc. v. Macomber, supra]. 

fa] Trade name.—Naming a non- 
existent partnership, instead of the 
individual trading under such .part- 
nership name, as plaintiff, is not a 
misnomer, but is a failure to name 
the true plaintiff, which is fatal to 
the prosecution of the action, al- 
though not raised by plea in abate- 
ment. Voigt Brewery Co. v. Pacifico, 
139 Mich. 284, 102 NW 739. 

Amendment of complaint brought 
in the name of a plaintiff not a legal 
entity see infra § 469 text and notes 

Amendment of complaint using a 
fictitious mame see infra § 469 text 
and notes 34-36. 

Nonexistence of plaintiff generally 
see Abatement and Revival § 184. 

Objections relating to existence of 
corporate parties see Abatement and 
Revival §§ 213-216; and § 184. 

Nonexistence of partnership 
Partnership § 528. 

65. Proctor v. Wells Bros. Co., 262 
Ill. 77, 104 NE 186, AnnCas1915B 273 
[aff 181 Ill. A. 468]. 

66. Johnson v. ‘Ellison, 4 T. B. 
Mon. (Ky.) 526, 16 AmD 163. 

Term “misnomer” as not including 
cases of mistaken identity see supra 
§ 456 text and note 46. 

67. Freeman v. Pullen, 119 Ala. 
235, 241, 24 S 57. 

wn plea in abatement on the ground 
of misnomer must not only aver the 
true name, but must negative the fact 
that he is or was known and called 
by the name employed. ” Freeman v. 
Pullen, supra. 

68. Savannah, ete., R. Co. v. Bu- 
ford, 106 Ala. 303, 17 S 395; McCrory 
v. Anderson, 103 Ind. 12, 2 NE 211; 
Lyons v. Rafferty, 30 Minn. 526, 16 
NW 420. : 


see 


Where codes or practice ) 
acts have abolished pleas in abatement,®! it may be 
proper to take the objection by answer rather than 
An objection that plaintiffs 
been changed pending suit should be raised by plea 


An objection going to 
the legal existence of plaintiff, as contradistinguished 
from a mere misnomer, may properly be pleaded in 
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name has 


[47.C.J3.] 235 


ty is®? or ever was*® known. or called by the name 
employed, and must state the right name by which 
it is claimed that plaintiff should have sued®® or that 
defendant should have been sued.*° 
swer must deny that the name used is the known 


The plea or an- 


or reputed name of the party,"* and it is insufficient, 


to deny merely that it is the real name.** Accord- 
ing to some authorities, the plea is bad if it admits 
that defendant is, in fact, the party sued,7*® and it 


. must be alleged that the person served was not the 


Initials. 


General issue. 


[a] TIllustration.—Where a_ de- 
fendant, sued by the name of “Frank 
Rafferty” before a justice of the 
peace, pleaded in abatement that his 
name’was ‘Francis Rafferty, instead 
of ‘Frank Rafferty,’ as named in the 
papers in this action,” the plea was 
insufficient for failure to allege that 
defendant had not previously been 
known by the name of ‘‘Frank,”’ so as 
to be properly suable in that name. 
Lyons y. Rafferty, 30 Minn. 526, 16 
NW 420. 

69. Savannah, etc., R. Co. v.. Bu- 
ford, 106 Ala. 303, 17 S 395; Gardiner 
v. Cross, 6 Rob. (La.) 454, 455. 

“Counsel has drawn our attention 
to an exception which they took to 
the petition, on the ground that the 
name of John Gardiner, under which 
the plaintiff sued, was not his real 
name. The court overruled it, and 
we think correctly, as the exception 
did not state the name under which 
alone the plaintiff might have sued, 
and he might be known by different 
nM Gardiner v. Crane supra. 

70. bye os 
81 Fed. 946, 27 CCA 19. 

Ky. —Studebaker Gorpiyy. . Dodds, 
161 Ky. 542, 171 SW 167; Louisville, 
etcrn Re Col Vv, tall 12. Bush. 131% 

N. Y.—White v. Miller, 7 Hun 427 
[rev on other grounds 71 N. Y. 118, 
27 AmR 13]. 

N. C.—Cabarrus County Drain. 
Dist. No. 2 v. Cabarrus County, I74 
N. C. 738, 739, 94 SE 530. 

W. Va._Hoffman v. Bircher, 22 W. 
Va. 537. 

“The plea in abatement must not 
only point out plaintiff's error, but 
must show how it may be corrected 
by giving defendant’s true name.” 
Cabarrus County Drain. Dist. No. 2 v. 
Cabarrus County, supra, 

[a] For example, although a de- 
fendant sued by the wrong name may 
plead that fact in abatement, in order 
to make his plea good he is bound to 
give plaintiff a better writ in the fu- 
ture by disclosing his true name. 
Louisville, ete.;, Ri Col vs Hall; 12 
Bush. (Ky.) 131. 

71. Linton v. Kittanning First 
Nat. Bank, 10 Fed. 894; McCrory v. 
Anderson, 103 Ind. 12, 2 NE 211. 

[a] For example (1) a plea in an 
action that plaintiff does not sue in 
his real name is bad, if it does not 
deny that the name used by plaintiff 
is his known and recognized as dis- 
tinguished from his intended or orig- 
inal name, aS a man may lawfully 
change his name, or may sue or be 
sued under an adopted name. Linton 
v. Kittanning First Nat. Bank, 10 
Fed. 894. (2) An answer in abate- 
ment for misnomer which, while as- 
serting that defendant’s name ‘‘was 
not and never had been” that by 
which she was styled in the com- 
plaint, fails to aver that she had 
never been known or called by that 
name is bad. McCrory v. Anderson, 
103 Ind. 12, 2 NE 211. 

72. liinton’ v.- Kittanning First 
Nat. Bank, 10 Fed. 894. 

73. Feasler v. Schriever, 68 III. 
322; Swan v. O’Fallon, 7 Mo. 2381; 


correctly named party.‘* 
A plea of misnomer based upon the use 
of initials must set forth the full name.*® 


Misnomer must be specially plead- 


ed,’® and cannot be raised under the general issue."* 
Prayer for judgment. 


Under 


Reid v. Lord, 4 Johns. (N. Y.) 118; 
Hyde v. Watson, 1 Den. (N. Y.) 670. 

fa] Illustration.—Where a decla- 
ration described defendant as “Sam- 
uel P. Lord, junior, otherwise known 
as Samuel P. Lord, junior, and Josiah 
Barber,’ and defendant pleaded in 
abatement that he was known only 
by the name of ‘Samuel P. Lord, 
junior,’ and was never called’ or 
known by the names of ‘Samuel P. 
Lord and Josiah Barber,” the plea 
in abatement was demurrable, since 
the true name is the one which pre- 
cedes the alias, and the plea admitted 
such name. Reid w. Lord, 4 Johns. 
(Gaiden oe alalycy 


the common-law 


[b] Plea held bad because of use 
of word “said.”—(1) “And the de- 
fendant, Charles Schreber, against 


whom the plaintiff hath issued his 
said writ, and declared thereon by 
the name of Charles Schriever, in his 
own person comes and says that he 
is named and called Charles Schre- 
ber, and by that name and surname 
hath always, from the time of his 
nativity, hitherto been named and 
called; without this that the said 
Charles Schreber is not, nor never 
was, named and called by the name 
of Charles Schriever, as by the said 
writ and declaration thereon found- 
ed is supposed; and this said Charles 
Schreber is ready to verify; where- 
fore he prays judgment that the said 
writ and. declaration be quashed.” 
Feasler v. ' Schriever, 68) LIL 322.4% (23) 
A plea in abatement, setting up the 
misnomer of defendant, commencing, 
“And the said Basil Watson, against 
whom the said plaintiff has exhibited 
his declaration by the name of Bas- 
well Watson, comes and says,” is bad 
on special demurrer. It should com- 
mence, ‘“‘And Basil Watson,” because 
by use of the word “said” defend- 
ant admits himself to be the person 
Pee Hyde v. Watson, 1 Den. (N. Y.) 

74 National Parlor Furniture Co. 
Ma OtLAUSS). (oe Vile Aen 6. 

75. Melvin v. Clark, 45 Ala. 286; 
Cantley v. Moody, 7 Port. (Ala.) 443; 
Davis v. Philbrick, 87 Me. 196, 32 A 
874. See State v. Homer, 40 Me. 438 
(where it was questioned whether a 
plea in abatement in which an initial 
was employed in said defendant’s 
true name was sufficient). 

[a] For example (1) a plea that 
the initial of the first name of a 
defendant is used, instead of his full 
name, must disclose the full name. 
Cantley v. Moody, 7 Port. (Ala.) 443. 
(2) It is not sufficient to allege that 
the initials given are not correct and 
to allege the correct initials: the 
entire correct name should be alleged. 


ref Vv. Philbrick, 87 Mev 196." 32 
76. Gilbert v. Nantucket Bank, 5 
ei 97; Swan v. O’Fallon, 7 Mo. 
77. Boyer v. Aubert, 12 Mart. 
(La.) 655; Dohorty v. Madgett, 58 Vt. 
323, 2 A 115. 
[al For example, under the gen- 


eral issue, advantage cannot be tak- 
en of the fact that plaintiff sued by 
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rule that a plea in abatement for misnomer was fatal 
to the action,’*® a plea for misnomer of one of several 
defendants, which prayed judgment for all, 


bad.7° 
Verification. 


of misnomer should be verified.®° 


[§ 460] (3) Motion for New Trial. 
an obiection for misnomer or misdescription cannot 
be taken by motion for a new trial. 

[§ 461] (4) Motion To Correct. 
practice it may be proper to object to a misnomer 


or a misdeseription by a motion to 


a wrong name. Dohorty v. Madgett, 
58 Vt. 323, 2 A 115. 


aie See Abatement and Revival § 
Ls 
es Webb'v. Samuel, 2 Miles (Pa.) 
01. 

{a] For example, a plea in abate- 


ment, by one of several defendants, 


alleging a misnomer and praying a 
general judgment of the writ and dec- 
cause the objection goes to only one 
of the defendants. Webb v. Samuel, 
80. Humphrey v. Whitten, 17 Ala. 
30. 
81. Washington Camp v. Funeral 
Motion for new trial because of ob- 
jections as to parties generally see 
82. Ark.—Beavers v. 
Ark. 722. 
181 Ind. 
295, 104 NE 577. 
Ky.—Lee v. Stanfill, 171 Ky. 71, 186 
Minn.—Kenyon v. Semon, 43 Minn. 
180, 45 NW 10. 
462, 111 NW 128; Walgamood v. Ran- 
dolph;, 22. Nebr: 493, 35 “NW . 217; 
N. Y.—Turkey v. Tiryakian, 213 N. 
Y. 429, 108 NE 72; Empire State Sav. 
756 [rev on other grounds 151 INES NGS 
638 mem, 45 NE 1131 mem]. 
W. Va. 142, 6 SE 53. 
Ont.—Ketchum v. Jones, 5 U. on ay 
[a] For example, where parties 
to an action are incorrectly desig- 


laration thereon founded, is bad be- 
2 Miles (Pa.) 201. 
Ben. Assoc., 8 Pa. Dist. 198. 
New Trial § 39. 3 
Baucum, 33 
Ind.—Boland v. Caudel, 
Sw 1196 
Nebr.—Davis v. Jennings, 78 Nebr. 
Lash vy. Christie, 4 Nebr. 262. 
Bank v. Beard, 81 Hun 184, 30 NYS 
Va.—Hoffman v. Dickinson, 31 
B. 460. 
nated, as where the christian names 


are written with initials instead of in 
full, the proper remedy is by motion 
to require the complaint to be cor- 
rected or amended. Kenyon vy. Se- 
mon, 43 Minn. 180, 45 NW 10. 

83. Atchison County School Dist. 
No. 14.v. Griner, 8 Kan. 224. 

84. Gates v. Little Fay Oil Co., 
105 Kan. 46, 181 P.570 [reh den 105 
Kan. 191, 182 P 184]. 

[a] Misnomer and defect of par- 
ties.—That a company which is de- 
scribed in the pleadings as a corpora- 
tion, and is made a party as such, 
and as to the corporate existence 
of which no issue is raised, turns out 
to be a firm, not all of the members 
of which are made parties, is not a 
ground of demurrer to the evidence, 
but any objection of this character 
can be avoided by bringing in the 
additional parties before trial on 
the merits. Gates v. Little Fay Oil 
Co., 105 Kan. 46, 181 P 570 [reh den 
105 Kan. 191, 182 P 184]. 

85. Peo. v. O’Connor, 239 Ill. 272, 
87 NE 1016 [transf 142 Ill. A. 446]. 

[a] The objection should be taken 
in limine.—Taylor v. Littell, 21 La. 
Ann. 665. 

sé. Elbert v. Wilmington Turnge- 
meinde, 30 Del. 355, 358, 107 A 215. 

“A misnomer must always be plead- 
ed, and in the settled order of plead- 
ing, except for matter arising after 
the commencement of the. action, or 
without the knowledge of the defend- 


Under local practice it may be nee- 
essary that a plea or answer setting up the objection 
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take.®? 


‘was 


[§ 462] (5) Objection to Evidence. 
the. question of misnomer cannot be raised by ob- 


§§ 459-464 


Ordinarily 


jections to the introduction of evidence.*? 


[§ 463] (6) Demurrer to Evidence. 
rily improper to raise an objection to misnomer or 


It is ordina- 


misdescription by a demurrer to the evidence.** 


Ordinarily 


Under local 


correct the mis- 


ant at the time of pleading.” Elbert 
v. Wilmington Turngemeinde, supra. 


S7s Southerm= aR: 7 Co. tives benny, 
(Ala. A.) 114 S 15. 
83. U: S.—Orman. .v. Salvo,. 117 


Fed. 233, 54 CCA 265. 


Ga. City Cotton Mills ev. 
Gperekse Mills, 128 Ga. 170, 57 SE 


Til. Moss v. Flint, 13 Ill. 570. 
N. Y.—Traver v. Highth Ave. R. 
Co., 3 Keyes 497, 4 Abb. Dec. 422, 3 


Transcr. A. 203, 6 AbbPrNS 46. 
Pa.—Freeland is Pennsylvania 
Cent. Ins. Co., 94 Pa. 504. 


Hng.—Moody We, Aghate, ely ©. SMES &, 
R. 771, 149 Reprint 1292. 

[a] Amendment of answer.—lIt is 
within the discretion of the trial 
court to refuse an amendment of the 
answer at the opening of the trial set- 
ting up an objection to misnomer of 
plaintiff. Ray v. American Photo 
Player Co., 46 Cal. A. 314; 189 P 130. 

s9. _ Ill.—Chicago, ete, R:—Co _v. 
Heinrich, 57-111. Ay 399) [affi; 157- El: 
388, 41 NE 860]. 

Kan.—Hoffield v. Newton Bd. of 
Education, 33 Kan. 644, 7 P 216. 

Mass.—Gilbert v. Nantucket Bank, 
5 Mass. 97. 

Oh.—Smith v. State, 8 Oh. 294. 

Eng.—Taunton Market v. Kimber- 
ley, W. Bl. 1120, 96 Reprint 662. 

90. Bedell v. Richardson Lubricat- 
ing Co., (Mo. A.) 226 SW 653; Au- 
glaize Box Board Co. vy. Hinton, 100 
Oh. St. 505, 126 NE 881. 

. U. S—Anthony v. Bank of 
Commerce, 97 U. S. 374; Lafayette 
Ins. Co. v. French, 18 How. 404, 15 L. 
ed. 451; Scull v.. Briddle, 21 F. Cas. 
No. 12,570, 2 Wash. C. C. 200. 

Ala. ~-Sovereign Camp W. O. W. v. 


Bass, 204 Ala. 28, 85 S 2738; Ortez 

Vv. Jewett, 23 Ala. 662. 

gg at Harrell v. Tenant, 30 Ark. 
Cal.—Hammond y. Starr, 79 Cal. 


GSO as Bas I) fs ie 
54 Cal. 168. 

Ill.—West Chicago care Comrs. v. 
Schillinger, 117 Ill. A. 52 

Ind.—Huntington Counts v. Huff- 
man, 134 Ind. 1,31 NE 570; Mans- 
field v. Shipp, 128 Ind. 55, 27 NE 427; 
Vogel v. Brown Tp., 112 Ind. 299, 14 
NE iW, 2 AmSR 187; Bauman _ vy. 
Grubbs, 26 Ind. 419; Vernon Ins. Co. 
v. Glenn, 13 Ind. A. 340, 40 NE 759, 
41 NE 829. 
fqn oe ton v. Baker, 

oO. 

Kan.—Pape v. Capitol 
Kan. 440, 27 AmR 183. 

Ky.—Brown vy. King, 1 Bibb 462. 

Md.—Baltimore First Nat. Bank 
v. Jaggers, 31 Md. 38, 100 AmD 53; 
Keech v. Baltimore, etc., R. Co., 17 
Md. 32; Hanover Sav. Fund Soc. v. 
Suter, 1 Md. 502; Metropolis Bank y. 
Orme, 3 Gill 443. 

Mass.—tTrull v. Howland, 10 Cush. 
109,. 5%, AmmD “823, Com: wv. Dedham, 
L6) Mass, s141;2) Minotwaveen Curtisiiy, 
Mass. 441. 

Mich.—Johr v. St. Clair County, 38 
Mich. 5382; Lake Superior Bldg. Co. 
v. Thompson, 32 Mich. 293. 

Minn.—Lyons vy. Rafferty, 30 Minn. 
526, 16 NW 420. 

Miss.—National 


McCreery v. Everding, 


52 Iowa 
Bank, 20 


Surety Gor Wa 


[§ 464] c. Time of Objection and Waiver. 
objection based on a misnomer or misdeseription of 
parties should ordinarily be raised at the first op- 
portunity’® in due order of pleading,®® before issue 
joined’? and before trial,®* verdict,®® or judgment.*° 
Failure to object®! at the proper time,°? as by plea 


An 


Holmés County, 120 Miss. 706, 83 S 8. 
Nebr._Walgamood v. Randolph, 22 
Nebr. eae3 35 NW als 
INE 32 N. 


ee ‘Toe 

N. Y.—Havana ae v. Magee, 20 
N. Ys3255> Traver v. Hizhth Ave, R- 
Co., 4 Abb. Dec. 422, 3 Keyes 497, 3 
Transer; (Avs = 203; -6)sAbbPrNS, s465 
Grossman v. Loeber Hair Co., 155 
NYS 1012; Little Falls M. BE. Church 
Soc. v. Tryon, 1 Den. 451. 

N. C.—Gordon y. Pintsch Gas Co., 
178 N. C. 435, 100 SE 878. 

5 Oh.—Hare v. Harrington, Wright 

90. 

Pa.—Fritz v. Montgomery County, 
17 Pa. 130; Gray v. Monongahela 
Nav. Co., 2 Watts & S. 156, 37 AmD 
500; Whittier v. Gould, 8 Watts 485; 
Comey. Ruft, 3 Pai -Dist.562: 

Tenn.—Hast Tennessee, etc., R. Co. 
v. Mahoney, 89 Tenn. 311, 15 SW 652; 
Young v. South Tredegar Iron Co., 
85 Tenn. 189, 2 SW 202, 4 AmSR 752; 
Maury County v. Lewis County, 1 
Swan 236; Bast Tennessee, etc., R. 
Co. v. Evans, 6 Heisk. 607. 

Tex.—State v. Rhodius, 37 Tex. 
165; Rowan v. Stowe, (Civ. A.) 193 
SW 434; Shaw v. Adams, 2 Tex. A. 
Ciy. Cass, 107. 

W. Va.—Hoffman v. Dickinson, 31 
W... Va; 142, 6 SE 53; Handley - vz 
Ludington, 4 W. Va. 53. 

N. S.—Bijou Ady. Co. v. Dickenson, 
PAINS IS 2YiS8 

[a] Reason for rule.—‘‘'A name is 
but a means of identity. The appli- 
cation of a wrong name does not 
change the thing identified. Tt is 
not the name that is sued, but the 
person or corporation to whom it is 
applied. If he appears and fails to 
object that he is syed by a wrong 
name, and a judgment be rendered 
against him by such name, he is as 
much bound by the judgment as if it 
had been rendered against him by his 
right name, and the same rule ap- 
plies in the case of corporations.” 
Rowan v. Stowe, (Tex. Civ. A:) 193 
SW 4384, 437. 

[b] Wrong prefix.—Where, 
complaint against a township, 
word “civil” was erroneously placed 
before ‘township,’ but defendant 
failed to appear and plead the mis- 
nomer, defendant was concluded by 
the judgment rendered. Vogel v. 
Brown Tp., 112 Ind. 299, 14 NE 77, 
2 AmSR 187. 

[c] Failure to name  party.— 
Where one not named in the plead- 
ings aS a party nevertheless partici- 
pates in the trial as though he was 
a party, he thereby waives the ob- 
jection that he was not named as 
such. Independent Elevators v. Da- 
vis, (Nebr.).217°NW .577. 

[d] Waiver by failure to make 
motion to correct.—Walgamood v. 
Randolph, 22 Nebr. 4938, 35 NW 217. 

92. Colo.—Simonton v. Rohm, 14 
Colowsbl, 123) iP 86: 

Ga.—Gate City Cotton Mills. v. 
ene en Mills, 128 Ga. 170, 57 SE 

Mo.—Bedell .vy. Richardson Lubri- 
cating Co., (A.) 226 SW 653; War- 
renton v. Schowengerat, 8 Mo. A. 572. 

N. Y.—Traver v. Highth Ave. R. 


in a 
the 


- NL eer nn 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Cae 


~ defendant ; 


§ 464] 


or answer in abatement,®* constitutes a waiver of the 
objection rendering the judgment binding against 
as where, instead of objecting that he is 
sued by the wrong name, defendant enters a general 
appearanee,®* pleads to the merits,®® or suffers judg- 
An objection to a description of 
parties by their initials is waived by pleading to the 
A misnomer or misdeseription of defend- 
ant is waived if he appears and answers by his prop- 
er name,’ or appears and answers by the name uyn- 


ment by default.°® 


merits.?* 


der which he was sued.®® 
Waiver for 


Co., 3 Keyes 497, 4 Abb. Dec. 422, 3 


Transcr. A. 203, 6 AbbPrNS 46. 

N. C.—Brewer v. Abernathy, 159 
N. C. 2838, 74 SE 1025. 

Ohi—Tuttle v. Furi, 22°Oh. Cir. ‘Ct. 
N. S. 388. 

S. C.—Chappell v. Proctor, 16 S. 
Ce 1049. 

Tex.-—Houston, Cows ave 


etc. R. 
Weaver, (Civ. A.) 41 ‘SW 846. 

Wyo.-—James v. Lederer-Strauss, 
S20 Wy0. 237%, 233° P1373 “Kelley! wv. 
Hidam, 32 Wyo. 271, 231 P 678. 

[a] Before judgment.—The right 
of one sued and served with process 
under the wrong name to object 
thereto is waived unless it appears 
in the court where the action was 
brought and makes the objection be- 
fore judgment is rendered against it. 


Bedell v. Richardson Lubricating Co., 


(Mo. A.) 226 SW 653 

[b] Objection delayed until alee 
of plaintiff's evidence.—Brewer v. 
Abernathy, 159 N. C. 283, 74 SE 1025. 

93. Ala.—Atlanta, etc., Re iCouny. 
McGill, 184 Ala. 562, 63 S 1009; Sa- 
vannah, etc., R. Co. v: Buford, 106 
Ala. 303, 17 S 395; Wright v. Jones, 
103 Ala. 539, 15.S 852, 

Ill.—Proctor v. Wells Bros. Co., 262 
Ill. 77, 104 NE 186, Anncas1915B 273 
{aff 181 Ill. A. 468]; Pennsylvania 
Co. ve Sloan,.125 Tl 072," 17, Nie 3%, 
8 AmSR 337; Pond v. Ennis, 69 ill. 
341; Ferenc v. Walden W. Shaw Auto 
Livery Co., 210 Ill. A. 340. 

Ind.—Bloomfield R. Co. v. Burress, 
82 Ind. 838. 

Mass.—Trull v. Howland, 10 Cush. 
109, 57 AmD 82 

Tex. —Houston, CLC! Ae Os 
Weaver, (Civ. A‘) 41 SW 846. 

“Where the real party in ‘interest 
and the one intended to be sued is 
actually served with process in the 
cause, even though under a wrong 
name, he must take advantage of the 
misnomer by plea in abatement in 
such suit, and if he does not he will 
be concluded by the judgment or de- 
cree rendered, the same as if he were 
described by his true name.” Proctor 
Vee wVels=Bros.0 CO.  262.001)> 77) o8Ae 
104 NE 186, AnnCas1915B 273 [aft 
LS ue TAC 468]. 

[a] Abbreviation.—Where defend- 
ant railroad company in the caption 
of the complaint was described as 
“A. B. & A. Railroad,” but there was 
no plea of misnomer, the question 
of erroneous description was imma- 
terial. Atlanta, etc., R. Co. v. McGill, 
184 Ala. 562, 63 S 1009. 

94, McCarthy v. McCarthy, 66 Ind. 
128; Wheeler y. Contoocook Mills 
Corp., MeN, FIN 5515094 (A o265i+ Cabar- 
rus County Drain. Dist. No. 2 v. Ca- 
barrus County, 174 N. C. 738, 94 SE 


530; Guido yv. De Borja, 12 Philip- 
pine 718. 
[a] “McCarthy” sued as ‘“Mc- 


Carty.”—Appearance to an action by 
defendant “McCarthy” without ob- 
jecting to the name “McCarty,” by 
which: she was sued, was a waiver 
of objections for that cause. Mc- 
Carthy v. McCarthy, 66 Ind. 128. 

95. U. S.—Baltimore, etc., R. Co. 
v. Fifth Baptist Church, 137 U. S 
568, 11 SCt 185, 34 L. ed. 784. 

Ala.—Ortez Vv. Jewett, 23 Ala. 662. 


insufficiency of plea or answer. 
Where the right defendant is sued by the wrong name 
and pleads or answers in abatement for misnomer, 


PARTIES 


was sued.+ 
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but fails to set forth its right name in such plea or 
answer, defendant cannot complain if judgment is 
entered against him by the name under which he 


Description of capacity. Under code provisions to 
the effect that a plaintiff suing a defendant in other 
than an individual capacity may allege such other 
capacities in a general way, but that, if the allega- 
tion of capacity is controverted, the facts relied up- 
on shall be specifically stated, if a suit is brought 


against defendant by a trade name without specify- 


Ga.—McIntosh County v. Aiken 
Canning Co., 123 Ga. 647, 51 SE 585. 

Ill.—Peo. v. O’Connor, 239 Ill. 272, 

NE 1016 [transf 142 Ill. oN 

446]; Moss v. Flint, 13 Ill. 570; Rie- 
mann y. Tyroler, 104 Ill. A. 413. 

Ind.—Vogel v. Brown Tp., 112 Ind. 
299, 14 NE 77, 2 AmSR 187. 

Ky.—Studebaker Corp. v. Dodds, 
161 Ky. 542, 171 SW 167; Louisville 
Univ. v. Hammock, 127 Ky. 564, 106 
SW 219, 32 Kyl 431, 128 AmSR 355, 
14 LRANS 784. 

La.—Parmely v. Bradbury, 13 La. 
351; Dougart v. Desangle, 10 Rob. 


430. 
Me.—Marston v. F. C. Tibbetts 
533, 8% A 

220 


Mercantile Co., 110 Me. 

Mich.—Stofflet v. Strome, 101 Mich. 
197, 59 NW 411; Baldwin v. Talbot, 
43 Mich. 11, 4 NW 547. 

Minn.—French _v. 29 
Minn. 111, 12 NW 354. 

N. Y.—Havana Bank vy. Magee, 20 
N. Y. 355 [aff 7 AbbPr 134, 16 HowPr 
97]. 

CE v.-EKuri, 22-Oh. Cir. ‘Ct. 
388. 


Donohue, 


N. 

ua —Kingfisher v. Pratt, 4 Okl. 
284, 43 P 1068. 

Pa.—Freeland Vv. Pennsylvania 
Cent. ;ins...Co,;, 94; Pa; 4, 


Ss. .C.—Waldrop vy. Leonard, 22 S. 
Co li.8, 

Tenn.—Hunter v. Swadley, 141 
Tenn. 156, 207.SW 730; East Tennes- 
see, etc., R. Co. v. Mahoney, 89 Tenn. 
311, 15 SW 652. 

Tex.—Robinson v. Watkins, (Civ. 
A.) 271 SW 288; Forbes Bros. Teas, 
ete., Co. v. McDougle, (Civ. A.) 150 
SW 745. . 

Wash.—Schreiner y. Stanton, 26 
Wash. 5638, 67 P 219. 

fa] Initials.—The want of defend- 
ant’s christian name in the petition, 
as where an initial was substituted 
thereupon, if it is the subject of a 
dilatory exception, is waived by a 
plea to the merits. Parmely v. Brad- 
bury, 13 La: 352: 

[b] Misnomer of plaintiff. 
Where the Fifth Baptist Church of 
Washington, D. C. sues as “The Fifth 
Baptist Church of Washington, D. C., 
by Its Trustees,’ the words “by its 
trustees” should probably be regard- 
ed as indicating that the suit was 
brought in its behalf by the trustees, 
but, if regarded as part of the name, 
it is a mere misnomer which is 
waived by pleading to the merits. 
Baltimore, ete., R. Co. v. Fifth Bap- 
tise Church, 13% iW 18.4 068, ak “SCt 
185, 34 L. ed. 784. 

[c] Raising objection after with- 
drawal of plea to merits.—After de- 
fendant has pleaded to the merits he 
cannot, by withdrawing such plea, se- 
cure the right then to interpose an 
objection to misnomer. P6024 /¢V. 
O’Connor, 239 Ill. 272, 87 NE 1016 
[transf 142 In. A. 446]. 

96. Contorno v. Bnsley Lumber 
Co., 211 Ala. 211,/100 S 127; Louis- 
Mille ete: Ri» Cox wey Hall, 12) Bush 
(Ky.) 131; Marston v. F. C. Tibbetts 
Mercantile Co., 110 Me. 533, 87 A 220. 

[a] For example, with respect to 
inaccuracy in the allegation of de- 
fendant’s name, defendant, by ap- 


ing whether defendant is a corporation or a partner- 
ship, defendant waives the objection by proceeding 
to trial without moving to require plaintiff to state 


pearing before the inferior court 
without a plea in abatement, and by 
suffering judgment by default in the 
circuit court, waived the inaccuracy 
and conceded that the name in which 
he was sued served the purpose. 
Contorno v. Ensley Lumber Co., 211 
Ala. 211, 100 S, 127. 


97. La.—Parmely v. Bradbury, 13 
Lawe3bd. 

Mont.—Boyd v. Platner, 5 Mont. 
226, 2 P 346. 


Nebr.—Walgamood vy. Randolph, 22 
Nebr. 493, 35 NW 217. 


a v. Stanton,» 26 
Wash. 563, 67 P 219. 
Wis.—Bell v. Peterson, 105 Wis. 


607, 81 NW 279. 

Employment of initials as, ground 
for abatement see Abatement and Re- 
vival § 191 text and note 39. 

98. Ga.—Saunders v. Arlington, 
147 Ga. 581, 94 SE 1022, AnnCas1918D 
907; McIntosh County vy. Aiken Can- 
ning Co., 123 Ga. 647, 51 SE 585. 

Ky.—Standard Hay, etc., Co. v. Rat- 
liff, 144 Ky. 161, 137 SW 1035. 

Md.—Rich y. Boyce, 39 Md. 314. 

Mo.—State v. Burr, 143 Mo. 209, 44 
SW 1045. 

N. C.—Cabarrus County Drain. 
Dist. No. 2 v. Cabarrus County, 174 
Nis Cle TS 89s Sib da. 0. 


Tex.—Robinson v. Watkins, (Civ. 
A.) 271 SW 288; Rowan v. Stowe, 
(Civ. A.) 193 SW 434. 

Stanton, 26 


Wash.—Schreiner vy. 
Wash. 5638, 67. P 219. 
[a]. For instance, where defend- 
ant corporation was sued as the 
“West Texas Club,” and without ob- 
jecting to the misnomer appeared 
and answered in its proper name of 
“West Texas Athletic Club,” it was 
concluded from thereafter objecting 
to the misnomer, and the court was 
authorized to enter judgment against 
it by its proper name. Rowan v. 
Stowe, (Tex. Civ. A.) 193 SW 434. 

{[b] Receiver.—Where — plaintiff’s 
suit against defendant as “receiver 
of C. House, a private corporation,” 
was a misnomer in that it should 
have been brought against him as re- 
ceiver of such house, operated by 
designated individuals, a partnership, 
the fact of the receiver’s appearance 
and answer to the merits, in his prop- 
er capacity, without objecting to the 
misnomer or calling it into question 
by a proper plea, as by a plea in 
abatement, showed a waiver of the 
misnomer. Robinson v. Watkins, 
(Tex. ‘Civ. A.) 271 SW 288. 

[ce] Town.—Where a municipality 
incorporated as the ‘‘Mayor and 
Council of the Town of Arlington” 
appeared and pleaded to a_= suit 
against the “Town of Arlington” in 
its true name without objecting to 
the misnomer, and the misnomer was 
thereafter corrected, the error was 
waived. Saunders v. Arlington, 147 
ae 581, 94 SE 1022, AnnCasi918D 

99. Orman v. Salvo, 117 Fed. 233, 
54 CCA 265; Whitcomb v. Hooper, st 
Fed. 946, 27 CCA 19; Central Con- 
sumers’ Co. v. Ralston, 202 Ky. 94, 
259 SW 67. 

1. Louisville, etc., R.Co: v. Hall, 
12 Bush. (Ky.) 131, 


. 
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and elect the capacity in which plant sued defend- 
ant.” 

A demand for a bill of particulars is not in itself 
- a waiver of an objection of misnomer.® 

Who can waive. Only persons authorized and ac- 
tually representing a party at the time can waive a 
misnomer.+ 

Amendments. The foregoing rules respecting 
waiver® have been applied to objections relating to 
the method of amending pleadings with respect to 
misnomer or misdescription,® to the objection that 
no amendment was made as required by court order,‘ 
and to the objection that no amendment should have 
been allowed.® 

[§ 465] d. Persons Entitled To Object. A de- 
fendant cannot plead in abatement the misnomer of 
his codefendant.® 

[§ 466] e. Evidence. A plea of misnomer must 
be sustained by evidence!® material to the issue.t+ 

[§ 467] f. Curing Misnomer or Misdescription. 
A misnomer or misdeseription in plaintiff’s initial 
pleading may be cured by the filing of other papers 
containing the correct name or deseription,’? and a 
misnomer of plaintifft® or of defendant'* may be 
cured by verdict or judgment, and it has been broad- 
ly stated that in all cases a misnomer may be aided 


2. Stokes v. Gollmar Bros., 


PARTIES 


other name will not sustain the plea, 


[$§ 464-469 


by a verdict or by an averment.!® But the verdict 
or judgment in an action will not cure a defect in 
the name of a party unless the correct name of the 
party has once been rightly stated.t®° A misnomer 
of defendant may be cured by his general appear- 
ance.!? 

[§ 468] C. Amendment of Defects''—1. In Gen- 
eral. While amendments for the purpose of curing 
defects and objections with reference to the parties 
to an action are freely permitted?® and statutes au- 
thorizing amendments should be liberally con- 
strued,?° a discretionary power in a court to permit 
amendments does not extend to the permitting of 
amendments in matters of substance where the de- 
fect is jurisdictional.?4 Even though an order per- 
mitting plaintiff to amend does not specifically di- 
rect an amendment as to parties, if it isxbroad enough 
to include an amendment of that natuxe and if such 
an amendment is made and the pleading is treated 
by the parties as having been so amended after judg- 
ment, no objection can be raised as to the amend- 
ment’ being unjustified by the terms of une order.” 

[§ 469] 2. Particular Amendments?*—a. Misno- 
mer or Misdescription. Under statutes so 5 papinti® 


«fe ting?* @ misnomer or misdescription of a plaintiff?® 


v. Cabarrus County, supra. 


163 
Iowa 530, 145 NW 59. 

[a] For example, defendant “Goll- 
mar Bros.’ having appeared, an- 
swered, and proceeded to trial, with- 
out objection, because of a complaint 
alleging defendant to be a corpora- 
tion, partnership, or voluntary asso- 
ciation, without specifying which as 
required by code provisions on de- 
mand, any right to require a more 
definite statement of the capacity in 
which defendant was sought to be 
held was waived. Stokes v. Gollmar 
Bros., 163 Iowa 530, 145 NW 59. 
waa Oates v. Clendenard, 87 Ala. 

'4. Parke, etc., Co. v. Grand Trunk 
R. System, 207 Mich. 388, 174 NW 145. 

5. See supra text and note 91 et 
seq. 

6. Kelley v. EHidam, 32 Wyo. 271, 
231 P 678. 

[a] Amendment without leave of 
court was waived by a subsequent 


appearance without objection. Kel- 
Age v. Hidam, 32 Wyo. 271, 231 P 
7, Eastern Outfitting Co., Ine. v. 


Myers, 39 Cal. A. 316, 180 P 669. 

{a] Fictitious name.—By answer- 
ing in his proper name, a defendant 
sued by the fictitious name of “Doe” 
waived plaintiff's failure to file a 
formal amendment substituting the 
real name for that of Doe as had been 
ordered by the court. FHastern Out- 
fitting Co., Inc. v. Myers, 39 Cal. A. 
316, 180 PR 669. 

Right of plaintiff to amend misno- 
mer or misdescription see infra § 469. 

8. Agency School Dist. v. Wallace, 
75 Mo. A. 317. 

tee Clapp v. Atkinson, 1 Wend. (N. 


10. Miller v. George, 30 S. C. 526, 
529, 9 SH 659. 

“The plea in abatement, though 
presented in the answer, makes an is- 
sue of fact, which must be sustained 
by evidence. It is not a case for set- 
ting aside the service on motion, up- 
on the unsupported pleadings.” Mil- 
ler v. George, supra. 

11. Davenport v. James, 1 Oh. Dec. 
(Reprint) 18. 

[a] TIllustration.—W here a de- 
fendant pleads in abatement a mis- 
nomer, alleging that he was baptized 
and had always been known by an- 
other name, and issue is taken on 
the question of baptism, proof that 
he has always been known by an- 


the materiality of the issue of bap- 
tism not being before the court but 
only the question of proof of the 
issue raised. Davenport v. James, 1 
Oh. Dec. (Reprint) 18. 

12. Simons v. Kosciusko Bldg., 
etc., Assoc., 180 Ind. 335, 103 NE 2; 
Sherrod v, Shirley, 57 Ind. 13; Ram- 
sey v. Cortland Cattle Co., 6 Mont. 
498, 18 P 247; Martin v. Martin, 95 
Va. 26, 27 SE 810. 

[a] Effect of exhibits.—Where a 
building and loan association sued on 
a note and mortgage and filed its by- 
laws and constitution as_ exhibits, 
such constitution and by-laws: will 
control the caption of the complaint 
and cure an error in the name of the 
association. Simons * v. Kosciusko 


Blidg., etc., Assoc., 180 Ind. 335, 103 
NE 2. 
[b] Answer in true name.—If a 


defendant answers in his true name, 
the defect in his name as given in 
the’ ‘complaint is cured. Sherrod v. 
Shirley, 57 Ind. 13 

13. Kronski v. Missouri Pac. R. 

Con ie MON 62: 
Mahon v. San Rafael Turnp. 
Road Co., 40 Cal. 269; Chicago, etce., 
R. Co. v. Heinrich, 157 Ill. 388, 41 NE 
860 [aff 57 Ill. A. 399]; State v. Burr, 
143 Mo. 209, 44 SW 1045; Shea v. 
Peters, (Or.) 268 P 989. 

[a] Judgment in right naiie wt) 
If the judgment is rendered against 
defendant in his right name, the 
amendment will be considered as 
made. Mahon v. San Rafael Turnp. 
Road Co., 49 Cal. 269. (2) ‘‘The mis- 
nomer of the defendant after due 
service upon him and after a trial 
upon the merits is effectually cured 
by our statute of jeofails. Having 
appeared by his right name and made 
his defense on the merits the defend- 
ant is bound by the judgment.” 
ee v. Burr, 1438 Mo. 209, 212, 44 Sw 

15. Medway Cotton Mfg. Co. v. 
Adams, 10 Mass. 360; Shea v. Peters, 
(Or.) 268 P 989; Hyckman v. Shot- 
bolt, 3 Dyer 279b, 73 Reprint 626. 

16. Gannon v. Myars, 3 NYSt 199, 
Le NVCiv Proc. 137, 

17. Cabarrus County Drain. Dist. 
No. 2 v. Cabarrus County, 174 N. C. 
U8, od, 294 SHN530; 

“It is well settled that a general 
appearance cures a misnomer of de- 
fendant in process or pleadings.” 
Cabarrus County Drain. Dist. No. 2 


Waiver by general appearance see 
supra § 464. 

18. Amendment of pleadings gen- 
Bah see Pleading [31 Cyc 359 et 
seq]. 

Amendments as affected by statute 
of limitations see Limitations of Ac- 
tions §§ 496-506. 

Amendments in particular actions 
or proceedings see roe. references 
ante p 10. 

19. See infra §§ 469-— 475. 

20. Hodges v. Kimball, 91 Fed. 
845, 34 CCA 103 [rev 87 Fed. 545]; 
Bee v. Sutton, 93 Vt. £02, 106 A 

[a] Change of title-—A _ statute 
providing that the title of the cause 
shall not be changed at any of its 
stages refers to pleadings filed after 
the petition, meaning that such pa- 
pers shall correspond with the peti- 
tion, and does not conflict with an- 
other statute authorizing the court 
in furtherance of justice to amend 
any pleading with respect to parties. 
Zahn v. Obert, 60 Okl. 118, 159 P 298. 

21; Barton v. Sutton, 93 Vt. “102; 
106 A 583. 

[a] Tllustration.—Where a  peti- 
tion to discontinue a highway was 
brought by a town, whereas the stat- 
ute provided that such petition 
should be brought by freeholders as 
petitioners against the town as de- 
fendant, the objection as to parties 
was jurisdictional, rendering the 
process void, and therefore no amend- 
ment could be made making freehold- 
ers petitioners and the town defend- 
ant. Barton v. Sutton, 93 Vt. 102, 
106 A 583. 

22. Hamburg v. Liverpool, 
Co., 42 Fla. 86.27 S 872. 
Adding parties see supra §§ 
227-292. 
i Be rsd out parties see supra §§ 

Substituting parties see supra §&§ 
293-306. 

24. See statutory provisions. 

25. Ala.—Beggs v. Wellman, 82 
Ala. 391, 2 S 877; Smalley v. Bank, 
15 Ala. A. 496, 13S 995; Ewton v. 
McCracken, 9 Ala. A. 619, 64 S 177; 
Key v. Goodall, CLC OO n aL ‘Ala. A. 227, 
60 S 986. 

Cal.—Sacramento County Reclama: 
tion Dist. No. 673 v. Diepenbrock, 168 
Cal. 577, 143 P 763; Ahlers v. Smiley, 
163 Cal. 200, 124 P 827, 

Colo.—Marton v. Jones, 44 Colo. 


etc, 


: METS 5 EE Se 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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or of a defendant?* may ordinarily be corrected by | change of parties;?™ and, where the amendment is 
effect an entire | as to a defendant, it appears that process has ac- 


amendment, so long as it does not 


299,,186 P 410 

Del -—Console Master Speaker Corp 

v. Muskegon Wood Products Corp., 
(Super.) 141 A 109; Elbert _v. Wil- 
mington Turngemeinde, 30 Del. 355, 
107 A 215: Gatta v. Philadelphia, ete., 
R. Go., 24 Del. 293, 76 A 56 Lee on 
other grounds 25 Del. 356, 80 Al 617);. 
Benjamin v. Boyce, 2 Del. 316. 
Carter, 60 Ga. 131; 
Woodson v. Law, 7 Ga. 105; Atlantic 
Coast Line R. Co. v. Parker, Sila Grae 
A. 218, 139 SE 581; St. Louis Light- 
ning Rod Co. v. Johnson, 18 Ga. A. 
190, 89 SE 169; Orr Stationery Co. tr. 
Dr. Bell, etc., Drug Co., 4 Ga. A. 702, 
62 SE 471. 

Ill.—Malleable Iron Range Co. v. 
Pusey, 244 Ill. 184, 91 NE 51; Smith 
vy. Vandalia R. Co., 188 Ill. nN 426; 
Malleable Iron Range Co. v. Pusey, 
148 Ill. A. 344 [aff 244 Ill. 184, 91 NE 
BLT. 

Ind.—Ferguson v. Ramsey, 41 Ind. 
511; Woodward v. Wous, 18 Ind. 296; 
Haines vy. Bottorff, 17 Ind. 348. 

Kan.—Weaver v. Young, 37 Kan. 
70, 14 P 458. 

Ky.—Stange v. Price; 191 .Ky. 734; 
231 SW 532. 

Sila! 52) 


La.—MecMullen v. 
Ann. 139. 

Mich.—Stever v. Brown, 119 Mich. 
196, 77 NW 704; Barmon v. Clippert, 
58 Mich. 377, 25 NW 3:71; Berrien 
County Treasurer v. Bunbury, 45 
Mich. 79, 7 NW 704; McLaughlin v. 
Wilks, 42 Mich. 553, 4 NW 268; Johr 
v. St. Clair County, 38 Mich. 532. 

Mo.—Hite v. Hunton, 20 Mo. 285; 


Jewell, 


Boisse v. Langham, 1 Mo. 572; Baker 
Mfg. Co. v. Oklahoma Hide Co., (A.) 
242 SW 134. 


Nebr.—Real v. Honey, 39 Nebr. 516, 
58 NW_ 136. 

a H.—BElliott v. Clark, 18 N. H. 
421. 

N. Y.—Syracuse First Baptist Soc. 
v. Robinson, 21 N.. ¥. 234;. Havana 
Bank v. Magee, 20 N. Y. 355; Olsey 
v. Goodwin, 15 App. Div. 637, 44 NYS 
41; Barnes v. Perine, 9 Barb. 202 [aff 
12 N. Y. 18]; Fink v. Manhattan R. 
Cov toc Daly 4791S NYS 32752408 
NYCivProc 141, 24 AbbNCas 81; Ivy 
Courts Realty Co. v. Barker, 71 Misc. 
460, 128 NYS 715; Hulbert v. Hoh- 
man, 22 Mise. 248, 49 NYS 633; Mit- 
terwallner v. Supreme Lodge of 
Knights and Ladies of Golden Star, 
90 NYS 1076 [aff 109 App. Div. 70, 
95 NYS 1090]; Heckemann vy. Young, 
18 AbbNCas 196; Merriam v. Wol- 
cott, 61 HowPr 377; Ford v. Gardner, 
1 Johns. Cas. 243. 

N. C.—Rosenbacher vy. Martin, 170 
N. nee 236, 86 SE 785. 

D.—Kain v. Garnaas, 27 N. D. 
292, 106 NW 825. 

Pa.— Ward v. Stevenson, 15 Pa. 21; 
Markowitz v. Ararat Dye Works, 73 
Pa. Super. 129; Mineral R., etce., Co. 
v. Flaherty, 24 Pa. Super. 236; Dresh- 
er v. Williams, 4 Pa. Co. 4; Peart v. 
Prosser, 6 LancBar 194. 

Utah.—Nelson v. Jorgenson, 66 
Utah 360, 242 P 945; Greenfield v. 
Wallace, 1 Utah 188. 

Wash.—Lee v. Lee, 3 Wash. 236, 
28 P 355. 

Wyo.—Kelley v. Hidam, 32 Wyo. 
ie) 231 P 678. 

S.—Bijou Adv. Co. v. Dickenson, 
27 NN S. 443. 

Sask.—Macklin School Dist. v. Sas- 
katchewan Guarantee, etc., Co., 12 
Sask. L. 269. 

[a] Making the docket entry con- 
form to the declaration.—Kaylor v. 
Shaffner, 24 Pa. 489. 

[b] Changing name in complaint 
to correspond with summons,—Fer- 
guson v. Ramsey, 41 Ind. 511. 

{e] In Maryland (1) it has been 
held under a code providing for 
amendment of.the misnomer of a de- 
fendant, but silent as to the mis- 
nomer df a plaintiff, that misnomer 
of a plaintiff cannot be amended. 
Thanhauser v. Savins, 44 Md. 410. 


(2) Prior to the enactment of any | Co., 133 Minn. 434, 158 NW 711; 


statute of amendments it was held | 


proper to deny a motion to correct a 
misnomer of plaintiff, such motion 
having been made after the jury was 


sworn. Dulany v. Norwood, 4 Harr. 
& M. 496. 
[ad] In Massachusetts (1) under 


a statute permitting amendments it 
has been held proper to correct by 
amendment a misnomer or misde- 
scription of a plaintiff. Wight v. 
Hale, 2 Cush. 486; 48 AmD 677; 
Crafts v. Sikes, 4 Gray 194, 64 AmD 
62. (2) Even before passage of the 
statute it was held proper under the 
eommon-law doctrine prevailing in 
Massachusetts to permit an amend- 
ment of a misnomer or misdescrip- 
tion. Sherman v. Connecticut River 
Bridge, 11 Mass. 338; Kincaid v. 
Howe, 10 Mass. 203. 

26. U. S—Clemmens v. Washing- 
ton Park Steamboat Co., 171 Fed. 168; 
Hernan v. American Bridge Co., 167 
Fed. 930, 93 CCA 330; Scull v.’ Brid- 
dle, 21 F. Cas. No. 12,570, 2 Wash. 
CHCLAZO00S 


Ala.—Manistee Mill Co. v. Hobdy, 
165 Ala. 411, 51 S 871, 1388 AmSR 73; 
Lister v. Vowell, 122 Ala. 264, 25 s 
564; Griel v. Solomon, 82 Ala. 85, 2 
S 322, 60 AmR 733; McDonough v. 
Commercial State. Bank, 15 Ala. A. 
429, 73°S 164; King* Land, *etc.,; Co: 
v. Bowen, 7 Ala. A. 462, 61 S 22. 
via po v. Godwin, 34 Ark. 

Cal.—McDonald v. Swett, 76 Cal. 
257, 18 P 324; Craig v. San Fernan- 
do Furniture Co., (A.) ‘264 P 784; 
Clarkson vy. Moir, 53 Cal. A. 775, 201 
P 474. 

Colo.—Denver, etc., R. Co. v. Nunez, 
66 Colo. 173, 180 P 78; Erdman v. 
Hardesty, 14 Colo. A. 395, 60 P 360. 

Conn.—World F. & M. Ins. Co. v. 
Alliance Sandblasting Co., 105 Conn. 
640, 136 A 681. 

Del.— Elbert v. Wilmington Turn- 
gemeinde, "307" Del.” 355,° 207 "A215; 
Allen v. Philadelphia, ete, R. Co., 30 
Del. 88, 102 A 985; Carr v. Buchanan, 
28 Del. 254, 92 A 875. 

D. C.—Tyler v. Mutual Dist. Mes- 
senger Co., 13 App. 267. 

Ga.—Lockwood v. Farmers’, etc., 
Bank, 145 Ga. 163, 88 SE 939; White 
v. Forsyth, 136 Ga. 634, 71 SE 1073; 
Pearce v. Bruce, 38 Ga. 444; Western, 
ete, R.=-Co.'v." Reed, °83 'Ga., A. 396, 
126 SE 393; Bell v. Pate, 28 Ga. A. 
195, 110 SE 498; Greenwood Theatri- 
cal Agency v. Alkahest Lyceum Sys-. 
tem, 19).Ga. A. 724, 92°Sm 301; St.' 
Louis Lightning Rod Co. v. Johnson, 
18 Ga. A. 190,.89 SE 169; Atlantic 
Coast Line R. Co. \e Cook, 6 Ga. A. 
128, 64 SE 665; Orr Stationery Co. v. 
Dr. Bell, ete., Drug Con, 4; GaeAGe (02; 
62 SE 471. 

Ida.—Pittenger v. Al. G. Barnes 
Circus, 39 Ida. 807, 230 P 1011. 

Ill—Ferenc v. Walden W. Shaw 
Auto Livery Co., 210 Ill. A. 340; Wa- 


pen Re ACo. ewe “Barrett, lls alles At 

Ind.—Shackman v. Little, 87 Ind. 
181; Barnes v. Conner, 39 Ind. 294; 
New Albany, etc., R. Co. Wis Laiman, 
8 Ind. 21%; Weaver. v. Jackson, 8 
Blackf. 5. 

Iowa.—Thomson v. Wilson, 26 
Iowa 120. 


Kan.—N. A. Kennedy Butter Tub 


Co. v. Ft. Wayne First, etc., Nat. 
Bank, 115 Kan. 63, 222 P 754. 
La.—Young v. Von Schoeler, 151 


Davis, 91S Pot: 
14 La. Ann. 609. 
Me.—Fogg v. Greene, 16 Me. 282. 
Md.—Abromatis v. Amos, 127 Md. 
394, 96 A 554. 
} Mass.—Connelly v. Dionne Truck- 
ing Inc., 236 Mass. 460, 128 NE 719., 
Mich.—Phillips v. Belt Auto. In- 
demn. Assoc., 241 Mich. 420, 217 NW 
31; Tuller v. Ginsburg, 99 Mich. 137, 
57 NW 1099; Webber v. Bolte, 51 
Mich. 118, 16 NW 257. 
Minn.—Wise v. Chicago, RR: 
Cas- 


Hickman y. Boggus, 


etc., 


per v. Klippen, 61 Minn. 
737, 52 AmSR 604 _ [overr 
v. Landis, 22 Minn. 558]. 

Mo.—Taylor. v. Missouri Pac. R. 
Co., 311 Mo. 604, 279 SW 115; Parry 
v. Woodson, 33 ‘Mo. 347, 84 AmD Gy 
Hirsch v. Hirsch, (A.) 273 SW 151; 
Porter v. Missouri, etc., R. Co., 219 
Mo. A. 19, 23, 267 Sw 964 [cit oro 
See Murphy v. Sem, 3 Mo. A. 594 
mem. 

Mont.—Ramsey v. Cortland Canal 
Co., 6 Mont. 498, 13 P 247. 

Nebr.—Davis v. Jennings, 78 Nebr. 
462, 111 NW 128; Oakley v. Pegler, 
30 Nebr. 628, 46 NW 920. 

N. H.—Wheeler v. Contoocook Mills 
Corp., ner N. H. 551, 94 A 265; Burn- 
ham v. Strafford County Sav. Bank, 
5 Ni etdion Osean 

N. Y.—Becker v. Woodcock, 136 
App. Div. 589, 121 NYS 71; Ward v. 
Terry, etc., Constr. Co.; 118° App. Div. 
80, 102 NYS 1066, 19 NYAnnCas 441 
[ate 189 N. Y¥. 542 mem, 82 NE 1134 
mem]; Stuart v. New York Herald 
Co; 73 App: Div.) 1459, Tis NYS 206); 
Fisher y. Independent Brothers of 
Nieshweiser, 84 Misc. 382, 147 NYS 
390; Matter of Georgi, 35 Misc. 685, 
72 NYS 431; Herman v. Bailey, 20 
Mise. 94, 45 NYS 88 [aff 19 Misc. 
TO9 43) INYS. 195512 => Butlerst Hard 
Rubber Co. v. Solomon Toube Co., 
38) IN YCIV Proc +23,° (2M INY City torady 
Newton v. Milleville Mfg. Co., 17 
AbbPr 318 note. 

N. C.—Gordon v. Pintsch Gas Co., 
178 N. C. 435, 100 SE 878; Cabarrus 
County Drain. Dist. No. 2 v. Cabar- 
rus County, 174 N. C. 738, 94 SE 530; 
Fountain v. Pitt County, 171 N. C. 
113, 87 SE 990. 

Oh.—-Cleveland, etc., R. Co. v. Fre- 
denbur, 3 Oh. Cir. Ct. 23, 2 Oh. Cir. 


Dec. 15 i 
R. Co. v. Led- 


353, 63 NW 
Atwood 


Ok1.—St. Louis, ete., 
better, 88 Okl. 78, 200 P 701. 

Pa.—In re Fitzgerald, 252 Pa. 568, 
97 A 935; Porter v. Hildebrand, 14 
Pa. 129; Dress v. Schuylkill R. Co., 
83 Pa. Super. 149; Markowitz v. Ara- 
rat Dye Works, 73 Pa. Super. 129; 
Central Printing, etc., House v. Penn- 
sylvania State Bd. of Trade, 36 Pa. 
Nae 673; Germond vy. Gould, 4 Pa. Co. 

S. C.—Sentell v. Southern R. Co., 
67S. C. 229, 45 SH 155: 

Tenn.—Hast Tennessee, ete., R. Co. 


_v. Mahoney, 89 Tenn. 311, 15 SW 652. 


Utah.—Platz v. International 
Smelting Co., 61 Utah 342, 213 P 187. 

Va.—Martin v. Martin, 95 Va. 26, 
27 SE 810. 

Wash.—Freeborn v. Chewelah Cop- 
Paws Min. Co., 89 Wash. 519, 154 


W. Va.—Corrick v. Western Mary- 
land R. Co.} 79 W. Va. 592, 91 SE 458. 

Eng.—Mestaer v. Hertz, 3 M. & S. 
450, 105 Reprint 679. 

“Where a mere misnomer either of 
the plaintiff or defendant, such as 
in this case, is truly pleaded, the 
plaintiff may in general amend his 
declaration.” Allen vy. Philadelphia, 


ae R.. Co;,) 80 sDelaa88) 90s cL Qe aA 
[a] Amendment of name on com- 


plaint to correspond with summons.— 
Barnes v. Conner, 39 Ind. 294. 

[b] County.—Where one suing the 
county for professional services 
named defendant as ‘the board of 
commissioners for the county of 
Pitt,’ the court could amend the 
complaint by directing that the words 
“the board of commissioners for the” 
be stricken out, thereby correcting 
the misnomer and leaving “county 
of Pitt’ as description of the defend- 
ant. Fountain y. Pitt County, 171 
N.C. 113, 87 SE" 9:90: 

[ce] Rule applied where misnomer 
was due to defendant’s having used 
wrong name.—Bullard v. Nantucket 
Bank, 5 Mass. 99. 

27. Ala.—Steiner v. Stewart, 134 
Ala. 568, 33 S 343; Beggs v. Wellman, 
82 Ala. 391, 2 S 877. 
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tually been served upon the true defendant.7*® 
amendments relate back to the beginning of the ac- 
A complaint may be amended so as properly 
to deseribe the capacity in which plaintiff sues*? or 
the capacity in which defendant is sued,*+ where 
such capacity has been inaccurately described.” 
Where a female plaintiff marries pending suit, ir- 
regularities in an order substituting her new name 
should be corrected by amendment.** 

Where a defendant has been 
designated by a supposed name, his real name being 
unknown, the court should upon a plea in abatement 
require the pleading and process to be amended by 
Where a fictitious name 
stands alone in its designation of a party to the ae- 
tion and imports no legal entity, and where the com- 
plaint itself is silent as to the character of the party 
so designated, an amendment cannot be allowed, add- 


tion.?° 


Fictitious name. 


inserting the true name.*# 


Alaska.—In re Nagao, 4 Alaska 678; 
Willamette Tent, ete, Co. v. West 
Coast Grocery Co., 2 Alaska 4. 


Colo.—Denver, ete., R. Co. v. Love- 
land, 16 Colo. A. 146, 64 P 381. 

lil.—Lake v. Morse, 11 Ill. 587. 

Ind.—Woodward v. Wous, 18 Ind. 
296; Haines v. Bottorff, 17 Ind. 348; 
New Albany, etc., R. Co. v. Laiman, 
8 Ind. 212. 

La.—McMullen v. Jewell, 3 La. 
Ann. 139 


Mich.—Tuller v. Ginsburg, 99 Mich. 
137, 57 NW 1099. 

Mo.—Agency School Dist. v. Wal- 
lace, 75 Mo. A. 317. 
ee H.—Eliott wa KOllena lee ales SIMS hy 


N. Y.—New York State Monitor 
Milk Pan Assoc. v. Remington Agri- 
cultural Works, 89 N. Y. 22; Gray 
v. Vought, 216 App. Div. 230, 214 NYS 
765 [app dism 243 N. Y. 585 mem, 
154:'°NE 615];- Wells v. Merrill, 204 
App: Div. 696, 198 NYS 496; Fink 
v. Manhattan R. Co., 15 Daly 479, 8 
18 NYCivProc 141, 


Pa.—White Co. v. Fayette Auto. 
Super 15325 CLSan LV. 
Banks, 7 Pa. Dist.’& Co. 212. 

Que.—Quebec v. Quebec R., ete., Co., 
64 Que. Super. 188. 

See Surace v. Pio, 112 Me. 496, 92 
A 621 (stating rule at common law). 

28. 38 Ga. 
A444, 

til.—Proctor v. Wells Bros. Co., 181 
Ill. A. 468 [aff 262 Ill. 77, 104 NE 186, 
AnnCas1915B 273]. 


Ind.—Weaver vy. Jackson, 8 
Blackti. 75: 

Mich.—Parke, etc., Co. v. Grand 
Trunk R. System, 207 Mich. 388, 174 
NW 145. 

Minn.—Atwood vy. Landis, 22 Minn. 
558. 

Mo.—Taylor v.'-Missouri Pac. R. 


Co., 311 Mo. 604, 279 SW 115. 

N. Y.—Fassy v. Jacobs, 71 Misc. 
145,127 NYS 1062; Herman v. Bailey, 
20 Mise. 94, 45 NYS 88; Jacobsohn 
v. Semel, 129 NYS 95; Hoffman v. 
Fish, 18 AbbPr 76. 

Tex.—Southern Pac. Co. v. Block, 
84 Tex. 21, 19 SW 300. 

[a] Where a mistake in persons 
and not in name is made, no amend- 
ment is authorized. Fassy v. Jacobs, 
71 Mise. 145, 127 NYS 1062. 

295 World ky, & M* ins; (Co. ty, Al- 
liance Sandblasting Co., 105, Conn, 
640, 1386 A 681. 

30. Chicago Great Western R. Co. 
v. McCormick, 200 Fed. 375, 118 CCA 
527, 47 LRANS 18; Benjamin vy. 
Boyce, 2 Del. 316; Persinger v. Jubb, 
52 Mich. 304, 17 NW 851. 

31. U. S.—Randolph vy. Barrett, 16 
Pet. 138, 10 Li-ed. 914, 

Cal.—McDevitt v. Jones, 60 Cal. 
A; 778, 214 P 661, 

Ga.—-Dancer v. Shingler, 147 Ga. 82, 
92 SE 9235. 

N. Y.—Limbert v. Joline, 62 Misc. 


'ton Marble Works, 


Date es 


Such 


prosecuted.*° 


631, 115 NYS 1089. 

Pa.—Angelicchio v. Director Gen. 
of Railroads, 81 Pa. Super. 393; Wag= 
enseller v. Wagenseller, 28 Pa. Dist. 
Ibo. 

Va.—Kain v. Angle, 111 Va. 415, 69 
SE 355. Q 

See Alsdurf v. Big Four Wilming- 
ton Coal Co., 198 Ill. A. 15. 

[a] Amending .the -amendment.— 
Where plaintiff, after suing in his 
own name, amended his declaration, 
by inserting after his name ‘“ ‘who 
sues as attorney in fact’ for the bene- 
fit of J. H. Pigg and others,” and the 
judgment entered on a verdict for 
plaintiff recited that plaintiff “who 
sues for the benefit of J. H. Pigg and 
others,’ should recover, etc., such 
amendment, although objectionable in 
form, was not a fatal defect, and 
could be amended by the court. Kain 
v. Angle, 111 Va. 415, 421, 69 SE 
SOE 

32. Amendment respecting capac- 
ity in which plaintiff sues see infra 
§ 471. 

Amendment respecting capacity in 
weich defendant is sued see infra § 
472, 

33. Mapes v. Snyder, 59 N. Y. 450 
[aff 2 Thomps. & C. 318]. 

34. Blackburn v. Bucksport, ete., 
Re Cow? CalarvéA..649,2654,-95aP 16635 
Moore v. Lewis, 76 Mich. 300, 43 NW 
11; Davis v. Jennings, 78 Nebr. 462, 
111 NW 128. 

“Where parties are sued by ficti- 
tious names, and appear and answer 
by their true names, and there is 
an omission to amend the complaint 
by substituting the true for the fic- 
titious names, the cause will not be 
reversed, but the judgment on appeal 
will direct the lower court to amend 
the complaint as of date prior to the 
judgment, in order to support the 
judgment.” Blackburn vy. Bucks- 
port, etc., R. Co., supra. 

[a] Failure to amend.—(1) Where 
a person, sued under a fictitious 
name, appears and answers, failure 
formally to amend by inserting his 
true name is not material. Moore vy. 
Lewis, 76 Mich. 300, 483 NW 11. (2) 
A proceeding commenced by attach- 
ment against a person by fictitious 
name must be amended by inserting 
the real name when a defendant ap- 


pears. McCabe yv. Doe, 2 E. D. Smith 
CN. Y.) 64. 
35. Henderson y. Los Angeles 


26 Cal. A. 437, 147 
Miller v. Riverside County 
Super. Ct., 26 Cal. A. 41, 146 P 72. 
386. Henderson v. Los Angeles 
County Super. Ct.,.26 Cal. 437, 147 
P 216; Miller v. Riverside County 
Super. Ct., 26 Cal. A. 41, 146 P 72. 
37. Western, etc., R. Co. v. Dal- 
122 Ga. 774, 50 
SE 978; New York Mut. L. Ins. Co. 
v. Inman Park Presb. Church, 111 
Ga. 677, 36 SE 880; St. Mark’s M. EK. 
Church v. Georgia Power Co., 19 Ga. 


County Super. Ct., 
ie srak(3e 
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ing to the fictitious designation the name of an in- 
dividual as the person in whose favor the action is 
But where the complaint discloses 
that the action is brought by a legal entity under a 
fictitious name, the fictitious designation may be so 
amended as to add the name of the legal entity.*° 

Legal entity. A complaint brought in the name of - 
a plaintiff which is neither a natural nor an artificial 
person is a nullity which cannot be amended.** 
a complaint brought in the name of a plaintiff that 
may be either a natural or an artificial person may 
be so amended as to cure any misnomer or misde- 
scription of plaintiff.*® 

Time for amendment. As a general rule an amend- 
ment correcting a misnomer is, under statutory pro- 
visions, permissible at any time,*® as for example, 
after plea in abatement for misnomer, ** after trial 


But 


a 


A. 633, 91 SE 1047; Voigt Brewery 
Co. v. Pacifico,” 139 Mich. 284, .102 
NW 739; Mexican Mill v. Yellow 
Jacket Silver Min. Co., 4 Nev. 40, 44, 
97 AmD 510. See Karrick v. Wet- 
more, 22 App. (D. C.) 487 (action in 
name of person deceased). 

“In this instance no person, natural 
or artificial, is named as plaintiff; 
and if an amendment were allowed 
to supply the omission the effect of 
such an amendment would necessari- 
ly be to make a plaintiff where there 
was none such at the inception of the 
action.” Mexican Mill v. Yellow 
Jacket Silver Min. Co., supra. 

[a] For example, where plaintiff 
was neither a natural nor an arti- 
ficial person, and had no capacity to 
sue, there was nothing in the petition 
to amend by, and refusal of a pro- 
posed amendment as to party plain- 
tiff was proper. St. Mark’s M. E. 
Church vy. Georgia Power .Co., 19 Ga. 
A. 633, 91 SE 1047. 

[b] Trade name.—Where an ac- 
tion was begun in the name of the 
A. Brewing Company, Limited, and 
there was no such partnership as the 
A. Brewing Company, A, an individu- 
al, trading as the A. Brewing Com- 
pany, could not be introduced by 
amendment as party plaintiff. Voigt 
Brewery Co. v. Pacifico, 139 Mich. 284, 
102 NW 739. 

38. Adas Yeshurun Soc. v. ‘Fish, 
117 Ga. 345, 48.SE 715; Smith v. Co- 
lumbia Jewelry Co., 114 Ga. 698, 40 
SE 735; Bremen Fdy.> etc., Works Ve 
McLendon, 19 Ga, A. 650, 941 SE 1049; 
fe et v. Bidam, 32 Wyo. 271,281 2. 

[a] For example, the words “Bre- 
men Foundry & Machine Works, by 
L. E. Bailey, owner and manager 
thereof,” import an individual doing 
business under a trade name, and 
support an amendment alleging that 
the works was a trade name under 
which Bailey did business. Bremen 


Fdy., etc., Works v. McLendon, 19 
Ga. A. 650, 91 SE 1049. 
39. Persinger v. Jubb, 52 Mich. 


304, 17 NW 851; Webber v. Bolte, 51 
Mich. 113,16 NW 257; Havana Bank 
v. Magee, 20 N. Y. 355 [aff 7 AbbPr 
134, 16 HowPr 97]; Herman v. Bailey, 
20 Misc. 94, 45 NYS 88 [aff 19 Misc. 
709, 48 NYS 1155 mem]; Ward v. Ste- 
venson, 15 Pa. 21. See: Haines v. 
Curry, 36 Ga. 602, 603 (where the 
court said: ‘All misnomers in judi- 
cial proceedings on the civil side of 
the Court are amendable instanter, 
without working unnecéssary delay’’). 
40. U. S.—Nelson v. Barker, 17 
F. Cas. No. 10,101, ,3 McLean 379. 
But see Payen v. Hodgson, 19 F. 
Cas. No. 10,853, 1. Granech C. Ci. 506 
(holding that the amendment could 
not be allowed, except upon payment 
of costs and the discharge of bail). 
D. C.—Tyler v. Mutual Dist. Mes- 
senger Co., 138 App. 267. 
Minn.—Morse v. Barrows, 37 Minn. 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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has commenced,*? after the evidence has been intro- 
duced,*? after verdict,*#? after default entered but 
before judgment,** after default judgment,*® after 
an ineffectual attempt to collect the judgment,*® or 
after motion in arrest of judgment because of a vari- 
ance between the evidence and pleadings in the 
An amendment has even been 


name of defendant.** 


allowed after the death of a party.*® 
provisions permitting amendment “at any stage of 
a misnomer cannot be amended after ver- 
dict and judgment,*® although it may be made just 


the cause,” 


prior to signing the judgment.°° 


Laches may bar the right to amend.*? 
It has been held that an 
amendment as to the name of a plaintiff cannot be 
made by merely indorsing the alteration on the dec- 
In case the right to amend as to parties 
is, under the statute, based upon the existence of a 
mistake, an application for an amendment changing 
the name of plaintiff must show that there is error 
in using the name proposed to be changed. 

Notice and hearing. Misnomer of plaintiff may be 
But misnomer of defendant 


Method of amendment. 


laration.°? 


amended ex parte.°* 


eannot be amended in his absence. 


218 33 NW 706. 


J.—Jefferson v. sage) Cape May, 
82 Nt a L. 32, 81 A 34 

N. C.— Cabarrus Caceee Drain. 
Dist. No. 2 v. Cabarrus County, 174 
N2 C. (38, 94°SE. 530. 

Tex.—Cartwright v. Chabert, 3 Tex. 
261, 49 AmD 742. 

41. Ind.—Abshire v. Mather, 27 
Ind. 3881. 

La.—MecMullen v. Jewell, 3 La. 
Amin: 7139; 

Me.—Fogg v. Greene, 16 Me. 282. 

N. Y.—Barnes v. Perine, 9 Barb. 
202) [att 15) Barb. 249-(aif= 12 N.Y: 
18) 

igh Tee v. Lee, 3 Wash. 236, 
28 2 355; 

42. Baziules v. O’Gara Coal Co., 
186 Ill. A. 583; Ramsey v. Cortland 
Cattle Co., 6 Mont. 498, 13 P 247. 

43, Seull vo Briddle, 210-k ~ Cas: 
No. 12,570, 2 Wash. C. C. 200; Smith 
Vv. Vandalia R. Co., 188 Tl. A..:426. 

44. McLaughlin v. Wilks, 42 Mich. 
553, 4 NW 268. 

45. McDonald v. Swett, 76 Cal. 
257, 18 P 324; Parry. v..Woodson, 

«33 Mo. 347, 84 AmD 51; Gordon v. 


Pintsch -Gas.Co:, L784N..C.7.435, <100 
Sha 6105 mel “City —MigsieCo. fv 
Waynesburg Products Corp., 268 Pa 


441, 112 A 145. But see Atwood v. 
Landis, 22 Minn. 558 (where it was 
held that, where summons was per- 
sonally served upon a person under 
a wrong name, without any sugges- 
tion that such name was not his right 
name, the court acquired no juris- 
diction, and that a default judgment 
and subsequent order made on notice, 
amending the proceedings by substi- 
tuting the true name of defendant, 
were void). 

46. Cliemmens v. Washington Park 
Steamboat Co., 171 Fed. 168. 


Bee Thomson v. Wilson, 26 Iowa 
48. Pearce v. Bruce, 38 Ga. 444 


(holding that the name of a defend- 
ant who had actually been served 
with process and filed his answer 
may be corrected on the record, even 
after his death). 

49. Georgia Motor Sales v. Wade, 
37 Ga. A. 24, 138 SE 797. 

50. Swilley v. Hooker, 126 Ga. 353, 
55 SE 31. 

[a] For example, where the pre- 
siding judge had announced orally . 
that he would sustain a motion to 
dismiss because it appeared that 
plaintiff in the action had no title to 
the note sued on, but had not signed 
any judgment, to that effect, an 
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Under code 


is sufficient.°® 


tiomk” 2 


55 


Where it is 


amendment then tendered was not 
too late. Swilley v. Hooker, 126 Ga. 
SD op Oo Oe uke 

51. -Gray v. Vought, 216 App. Div. 
230, 214 NYS 765 [app dism 243 N. 
Y. 585 mem, 154 NE 615 mem]. 

[a] For example, a plaintiff not 
suing a partnership until two years 
after notice that her action was er- 
roneously brought as against a cor- 
poration is guilty of laches barring 
the right to amend so as to sue the 
partners. Gray v. Vought, 216 App. 
Div. 230, 214 NYS 765 [app dism 243 
N. Y. 585 mem, 154 NE 615]. 


52. Boisse v. Langham, 1 Mo. 572. 

53. Reynolds v. Industrial Ins. 
Con Lomba. Cole2o5, 

54. Farrington v. Muchmore, 52 
App. Div. 247, 65 NYS 4382. 

55. Stromberg v. Carnese, 35 Misc. 
289, 71 NYS. 746. 

[a] Tllustration.—Where a sum- 


mons of a municipal court does not 
designate defendant by his proper 
name, and contains no statement that 
the name in which he is designated is 
fictitious, it cannot be amended by in- 
serting his proper name, where he 
does not appear on the return day, 
either in person or by attorney. 
Stromberg v. Carnese, 35 Misc. 289, 
71 NYS 746. 

56. See statutory provisions. 

57. Sentell v. Southern R. Co., 67 
S. C. 229) 45 SE 155. 


58. Kelley v. Hidam, 32 Wyo. 271, 
231 P 678. 
ie Wood v. Philadelphia, 27 Pa. 
60. Beavers v. Baucum, 33 Ark. 
722; Denver, etc., R. Co. v. Nunez, 66 


Colo. 178, 180 P 78; Sentell v. South- 
ern R. Co:, 67S. C. 229, 45 ° SH 155. 

[a] For example, where the rec- 
ord showed service on a corporation 
under a name almost identical with 
its proper name, and defendant ac- 
tually sued proved such service to 
have been on itself, it was the duty 
of the court to correct the record. 
Denver, etc., R. Co. v. Nunez, 66 
Colo..173; 380; Pets: 


61. See supra text and note 24 et 
seq. : 

62. Wight v. Hale, 2 Cush. (Mass.) 
486, 48 AmD 677; McLaughlin v. 


Wilks, 42 Mich. 553, 4 NW 268; Mit- 
terwallner v. Supreme Lodge K. & 
Te Gres On NYAS Oe Gp meat 109 App. 
Div. 70, 95 NYS 1090]. 
63. ‘Ala._—Ewton v. McCracken, 9 
Ala. A. 619, 64 S 177. 
iste t _—Shackman v. Little, 
1 


87 Ind. 
Ferguson v. Ramsey, 41 Ind. 511. 


Correction by court on own motion. 
essary, in furtherance of justice, it may be proper 
for the court to correct a misnomer on its own mo- 


Particular misnomers or misdescriptions. 
cordance with the general rules permitting amend- 
ment of a misnomer or misdeseription of a plaintiff 
or of a defendant,*! it has been held proper to permit 
an amendment correcting the spelling of a name,°? 
substituting the correct name for an 
name,°* changing initials,°* or transposing names ;°° 


[47 C.J.] 241 


necessary under a statute that an amendment of a 
misnomer should correspond with the terms of a no- 
tice of intention to amend,*® a notice “to amend the 
summons and complaint herein” with respect to a 
misnomer will be construed as a notice to correct the 
misnomer wherever it may appear in the pleadings.°* 
Failure to give proper notice of a proposed amend- 
ment may be waived by use of the amended name of 
plaintiff in a voluntary appearance by defendant. 
Under a statute providing that a misnomer, form- 
ing the basis for amendment, may be shown by “any 
sufficient evidences: evidence which ought to satisfy 


58 


Where nec- 


In ac- 


incorrect 


La.—Young v. Von Schoeler, 151 
Wa (ss. OL Dos 


: 127 Md. 
394, 96 A 554. 

Mass.—Crafts v. Sikes, 4 Gray 194, 
64. AmD 62. 

Pa. 

Utah.—Greenfield v. Wallace, 1 
Utah 188. 

Eng.—Mestaer v. Hertz, 3 M. & S. 
450, 105 Reprint 679. 

[a] Changing christian name of 
plaintiff.—Ewton v. McCracken, 9 
Ala, A. 619, 64 S 177; Ferguson v. 
Ramsey, 41 Ind. 511; Crafts v. Sikes, 
4 Gray (Mass.) 194, 64 AmD 62. 


{b] Changing surname of plain-. 
ee roones v. Wallace, 1 Utah 
[ec] Changing christian name of 


defendant.—-Shackman v. Little, 87 
Ind. 181; Young v. Von Schoeler, 151 
hal735 91S 551; Abromatis v. Amos, 
127 > Md.7i3:94, 96 A 554; Mestaer v-. 
Hertz, 3 M. IS 450, 105 Reprint 679. 

{[d] An entire christian name may 
be stricken out and the right name 
inserted, under a statute permitting 
the christian name or surname of a 
party to be amended upon affidavit of 
mistake. Horbach v. Knox, 6 Pa. 377. 

64. Cal.—Clarkson v. Moir, 53 Cal. 
AUT, 201 VPA Ta: 

Colo. ’__Hrdman Vv. 14 
Colov7As 2395, 60 Ps 360: 

Del. —Carr vy. Buchanan, 28 Del. 254, 
92 A 875. 

Ill— Smith v. Vandalia R. Co., 188 
Til. A. 426. 

Mich.—Stever v. Brown, 119 Mich. 
196, 77 NW 704. 


Se Pa: 
Co. 4 


[a] Changing middle initial of 
pi eecaaeeber v. Williams, 4 Pa. 

oO. 4. 

[b] Correcting wrong middle ini- 
tial of defendant. —Clarkson v. Moir, 
53) Cal Aji 175, 201. P. 474: Hramane ys 
Hardesty, 14 Colo. A. 395, 60 P 360. 

[ce] Striking out middle initial.— 
Carr v. Buchanan, 28 Del. 254, 92 A 
875 (defendant). 

[d] Substitution of christian name 
for initial—sStever v. Brown, 119 
Mich. 196, 77 NW 704. 

65. Gatta v. Philadelphia, ete., R. 
Co., 24 Del. 293, 76 A 56 [rev on other 
grounds 25 Del. 356, 80 A 617]. 

[a] Transposing’ christian name 
and surname.—Gatta v. Philadelphia, 
etc.,, R.-Co., 24 Del. 2938, 76 A 56%[rev 
on other grounds 25 Del. 356, 80 A 
617] (plaintiff). 


Hardesty, 


242 [47 C.J.] 


striking out®® or changing®’ an erroneous descrip- 
tion, and adding descriptive words ;°* 
principles have been applied to prefixes®® 
suffixes,7° and to cases where a plaintiff sued‘? or 
where a defendant was sued‘? under a name or de- 
scription of a corporate character when he was in 


66. N. A. Kennedy Butter Tub Co. 
v. Ft. Wayne First, ete., Nat. Bank, 
115 Kan. 63, 222 P 754; Hite v. Hun- 
ton, 20 Mo. 285; Smith v. Williams, 
82 OKl. 258, 200 P 194; Mineral R., 
oe Co. v. Flaherty, 24 Pa. Super. 

[a] Striking out “&.”—Hite  v. 
Hunton, 20 Mo. 285. 

{[b] Striking out words merely de- 
scriptive of plaintiff.—Mineral R., 


oe Co. v. Flaherty, 24 Pa. Super. 
36. 
[c] Striking out word “corpora- 


tion” from description of a .defend- 
ant not in fact incorporated.—wN. A. 
Kennedy Butter Tub Co. v. Ft. Wayne 
First, ete, Nat. Bank, 115 Kan. 63, 
222 PB 7154. 

[d] Striking out “& Co.” from 
description of defendant.—Smith v. 
Williams, 82 Okl. 258, 200 P 194. 


67. Ala.—Lewis Lumber Co. v. 
Camody, 137 Ala. 578, 35 S 126; Bir- 
mingham Iron, ete., Co. v. Hood, 19 


Ala. A. 4, 94 S 835 [certiorari den Ex 
p. Birmingham Iron, ete., Co., 208 
Ala. 486, 94 S 837]; Key v. Good- 
all, éte., Co., 7 Ala. A. 227, 60 S 986. 

Ark.—Snowden v. Thompson, 106 
Ark. 517, 153 SW 823. 

Cal.—Craig v. San Fernando Furni- 
ture Co., (A.) 264 P 784. 

Del.—Console Master Speaker Corp. 
v. Muskegon Wood Products Corp., 
(Super.) 141 A 109. 

~Kan.—Anglo-American Packing, 
etc., Co. v. Turner Casing Co., 34 
Kan. 340, 8 P 403. 

Ky.—Stange v. Price, 191 Ky. 734, 
231 SW 532. 

N. D.—Kain v. Garnaas, 27 N. D. 
292, 145 NW 825. 

Pa.—In re Fitzgerald, 252 Pa. 568, 
97 A 935. 

[a] Changing description of plain- 
tiff.—(1) Changing description of 
plaintiff from corporation to partner- 
ship. Key v. Goodall, etc., Co., 7 Ala. 
A. 227, 60 S 986; Stange v. Price, 191 
Ky. 734, 281 SW 532. (2) Changing 
individuals to partners. Kain v. Gar- 
naas, 27. N. D. 292, 145 NW 825. (3) 
Changing description of plaintiff 
from “corporation” to “company.” 
Console Master Speaker Corp. v. Mus- 
kegon Wood Products Corp., (Del. 
Super.) 141 A 109. 

[b] Changing description of de- 
fendant.—(1) Changing description 
of defendant from corporation to de- 
cedent’s estate doing business under 
corporate name. In-re Fitzgerald, 
252 Pa. 568, 97 A 935. (2) Changing 
description of defendant as a corpo- 
ration to a partnership. Craig v. San 
Fernando Furniture Co., (Cal. A.) 264 


P 784 

68. Lister v. Vowell, 122 Ala. 264, 
25 S 564; Alabama Western R. Co. v. 
Sistrunk, ($5. Alas 3525-5 .S2795) St: 
Louis, ete., R. Co. v. Camden Bank, 
aU. Ark 754i," Vie Siw -704;" 'St.. Louis 
Lightning Rod Co. v. Johnson, 18 Ga. 
A. 190, 89 SE 169; Olsey v. Goodwin, 
15 App. Div. 627, 44 NYS 41. 

[a] For example, a complaint may 
be amended by adding to the descrip- 
tion of plaintiff as “Peter B. Olsey, 
Receiver” the words “as Receiver of 
the Sargent Granite Company.” Ol- 
sey v. Goodwin, 15 App. Div. 627, 44 
NYS 41. 

[b] Words which are merely de- 
scriptive of defendant may be added. 
ered v. Vowell, 122 Ala. 264, 25 S 
564. 

{c] Adding word “plaintiff” in 
caption.—Where the body of the com- 
plaint discloses who is the party 
plaintiff, but the caption contains the 
name of plaintiff without use of the 
word “plaintiff,” this is a formal de- 


PARTIES 


and. these 
and 


fect which may properly be corrected 
by amending the caption so as to 
include the word “plaintiff” by way 
of description. St. Louis Lightning 


Rod Co. v. Johnson, 18 Ga. A. 190, 89 
SE 169. 
{d] Adding word “defendant” in 


caption.—Where the body of the com- 
plaint discloses who is the party de- 
fendant, but the caption contains the 
name of defendant without use of the 
word ‘defendant,’ this is a formal 
defect which may properly be cor- 
rected by amending the caption so as 
to include. the word “defendant” by 
way of description. St. Louis Light- 
ning Rod Co. v. Johnson, 18 Ga. A. 
190, 89 SE 169. 

[e] Firm name.—Where plaintiffs 
are described as the “Camden Bank,” 
without any allegation as to incor- 
poration or partnership, and. an 
amendment is made showing that 
“Camden Bank” is the firm name un- 
der which plaintiffs transact busi- 
ness, this is not a substitution of par- 
ties but a permissible correction of 
a misdescription.. *St.“Louis, etc., R. 


Co. v. Camden Bank, 47 Ark. 541, 1 
Sw 704. 

69. Allen v. Philadelphia, etc., R. 
Co., .30 Del. 88, 102 A 985; Bell v. 


Pate, 28 Ga. A. 195, 110 SE 498. 

[a] Adding prefix “the’ to name 
of corporate defendant.—Allen  v. 
Philadelphia, ete., R. Co., 30 Del. 88, 
102 A 985. 

[b] Changing “Mrs.” to “Miss.”— 
A petition may be amended by substi- 
tuting the true name of defendant— 
Miss Minnie Bell—for the name un- 
der which she was originally sued— 
Mrs. Minnie Bell Stevens. Bell v. 
Pate, 28 Ga. A. 195, 110 SE 498. 

70. Kincaid v. Howe, 10 Mass. 203; 
Ward v. Stevenson, 15 Pa. 21. 

[a] Adding “Junior.”—Kincaid v. 
Howe, 10 Mass. 203. 

[b] Changing “Jr.” to “Sr.”— 
Ward v. Stevenson, 15 Pa. 21. 

71. Nebr.—Omaha Furniture, etce., 
ox v. Meyer, 80 Nebr. 769, 115 NW 

N. J.—Benoliel v. Homac, 87 N. J. 
L. 375, 94 A 605. 

N. Y.—Havana Bank v. Magee, 20 
ae 355 [aff 7 AbbPr 134, 16 HowPr 

Utah.—Nelson  v. 
Utah 360, 242 P 945. 

Wyo.—Kelley v. Hidam, 
271, 231 P 678. 

[a] Trade name.—Where a _ peti- 
tion stated plaintiff to be the A. D. 
Kelley Realty Company, and A. D. 
Kelley was an individual possessing 
the necessary legal requirements to 
maintain an action, allowance of an 
amendment changing name to A. D. 
Kelley doing business as A. D. Kel- 
ley Realty Company was_ proper. 
etey, v. Eidam, 32 Wyo. 271, 231 P 


[b] Changing name importing 
corporate character to that of indi- 
vidual acting under trade name.— 
Havana Bank v. Magee, 20 N. Y. 355 
{aff 7 AbbPr 134, 16 HowPr 97]. 

{c] Striking out allegation of in- 
corporation so as to show plaintiff 
sued as individual doing business un- 


Jorgenson, 66 


32 Wyo. 


der trade name.—Nelson v. Jorgen- 
son, 66 Utah 360, 242 P 945. 

72. Ala.—Manistee Mill Co. v. 
Hobdy, 165 Ala. 411, 51 S 871, 138 
AmSR 73. 


Cal.—Walsh v. Decoto, 49 Cal. A. 
737, 194 P 298. 

Conn.—World F. & M. Ins. Co. v. 
Alliance Sandblasting Co., 105 Conn. 
640, 136 A 681. 

Mo.—Hirsch v. Hirsch, (A.) 273 SW 
151; Bush v. Serat, (A.) 217 SW 865. 


~£8§ 469-470 


fact an individual.*® 

[§ 470] b. Nominal and Use-Plaintiffs.7* When 
an action is brought by a person beneficially inter- 
ested, an amendment may be allowed making it the 
suit of one having authority to sue for the use of the 
original plaintiff;7° but no such amendment may be 


N. Y.—Butler Hard Rubber Co. v. 
Solomon Toube Co., 38 NYCivProc 238, 
2 NYCityCt 41. 4 

[a] For example, where a_ suit 
was begun against the M. Mill Com- 
pany, a corporation, plaintiff. could 
properly amend by substituting as. 
defendant V J H, doing business un- 
der the name of the M. Mill Com- 
pany, where it was evident that V J H 
and the mill company were the same 
person, the entity sued being the 
mill company, and whether it was a 
corporation, firm, or individual being 
merely matter of description, as to 
which amendment céuld be made 
without’ changing parties to the suit, 
especially in view of Code (1907) § 
5367, permitting amendments which 
relate back to the commencement of 
the suit and refer to the same parties 
as the original, and providing that, 
where this is not apparent by the 
averments of the pleading, it shall 
be a question for the jury. Manistee 
Mill Co. v. Hobdy, 165 Ala. 411, 51 S 
871, 138 AmSR 73. 

[b] A misdescription of defend- 
ant as a corporate, instead of an in- 
dividual, entity may be corrected by 
amendment, as this is not a substitu- 
tion of defendants, but merely a 
change in the description of the de- 
fendant intended to be sued. World . 


‘FF. & M. Ins. Co. v. Alliance Sand- 


pasting Co., 105 Conn. 136 A 

{e] Corporation or individual. 
Where a debtor was sued as a corpo- 
ration and voluntarily appeared in 
person as an individual, an amend- 
ment substituting her mame as an 
individual trading under the name of 
the alleged corporation was not er- 
ror, there being only a mistake in 
describing the party sued, and no 
change of parties. Hirsch v. Hirsch, 
(Mo. vA.) 273 SW. 151; 

[ad] Striking out description of 
defendant as “Solomon Toube Com- 
pany” and describing him as an in- 
dividual.—Butler Hard Rubber Co. 
v. Solomon Toube Co., 38 NYCivProc 
23, 2 NYCityCt 41. 

73. Correcting misnomer or misde- 
scription of corporations see Corpora- 
tions § 2973. » 

74. Designation in general see su- 
pra § 329. 

Striking out nominal or use-plain- 
tiff see supra § 310. 

75. Ala.—Albany v. Wilson, 216 
Ala. 174, 112 S 435; Southern R. Co. 
v. Northwestern Fruit Exch., 210 Ala. 
519, 98 S 382; Winter-Loeb Grocery. 
Cor v. Boykin, 203’ Ala. 187, 82 S 437; 
Robinson Lumber Co. v. Sager, 75 Ss 
309; Smith v. Yearwood, 197 Ala. 
680, 73 S 384; Birmingham R., ete., 
Co. v. Adtna Acce., etc., Co., 184 Ala. 


640, 


601, 64 S 44; Southern R. Co. v. 
Stonewall Ins. Co. 1638; Alay “161,750 
S 940; Cowan v. Campbell, 131 Ala. 


211, Bis 429; American Union Tel. 
OOsrty; Daughtery, SO Ala elon aS 
660; Johnson v. Martin, 54 Ala. 271; 
Harris v. Plant, 31 Ala. 639; South- 
ern R. Co. v. Brewster, 9 Ala. A. 597, 
638 S 790. 

Colo.—Rawles v. Peo., 2 Colo. A. 
501,°81 P9412. 

Del. —Waples v. Adk 

Ga.—Heery v. Heer’y, 144 Ga. 467, 
87 SE 472; Gate City Cotton Mills 
v. Cherokee Mills, 128 Ga. 170, 57 SE 
320; Germania Bank v. Collins, 113 
Ga. 1010, 39 SE 421; Wheeler vy. 
Stapleton, 99 Ga. 734, 27 SE. 724; 
Estes v. Thompson, 90 Ga. 698, 17 
SE 98; Adams v. Barlow, 69 Ga. 302; 
McDermid v. Rentz, 24 Ga. A. 486, 101 
SE 128; Madison SupRiee etc., Co. v. 
Sidwell, 20 Ga. A. 471, 93 SB ia Ibis 


sins, 5 Del. 381. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


$§ 470-471] 


made where the original plaintiff lacks a beneficial 
interest;7® and where a suit is begun by certain in- 
dividuals in the name of an organization having no- 
capacity to sue, the complaint cannot be amended by 
making such individuals plaintiffs for the use of the 
Where an action is brought by one 
for the use of another, the use may be stricken out 
and the use-plaintiff substituted as the real plain- 
tiff;*® and where a complaint is brought by one not 
having the beneficial interest, the pleading may be 


organization.** 


amended so as to show the person 


So where the interest of plaintiff is transferred pend- 
ing suit, the transferee may be added as a use-plain- 
tiff.8° An action begun in the name of two plaintiffs 
may be amended by changing it to an action by one 
An amendment adding 


for the use of the other.§+ 


Kirkland v. Citizens’ Trust Co., 19 
Ga. A. 133, 91 SE 254; Duren v. Moul- 
trie First Nat. Bank, 18 Ga. A. 653, 
90 SE 224; Musgrove v. D. E. Luther 
Pub, Co:, 10°:Gas A. 650, .738-SE 695; 
Dickson v. Matthews, 10 Ga. A. 542, 
73 SE 705; Metropolitan L. Ins. Co. 
v. Morrow, 10 Ga. A. 433, 73 SE 607; 
Kennedy v. Gelders, 7 Ga. A. 241, 66 
SE 620; Atlantic Coast Line R. Co. v. 
Hart Lumber Co., 2 Ga. A. 88, 58 SE 
316. 

Mass.—Wright v. Vermont L. Ins. 
Co., 164 Mass. 302, 41 NE 303. 

Miss.—McCue v. Massey, 90 Miss. 
544, 43 S 2; Montague v. King, 37 
Miss. 441. 

Pa.—Walthour v. Spangler, 31 Pa. 
523; Hawck v. Scranton Real Est. Co., 
44 Pa. Co. 321; Schmucker v. Bert- 
rand, 1 Woodw. 443. See Botsford 
v. Lull, 30 Pa. Super. 292 (recogniz- 
ing rule). 

But compare Morris v. Barney, 17 
F. Cas. No.-9,826, 1 Cranch C. C. 245 
(where it was held that, in an ac- 
tion upon a note by the indorsee, the 
name of the payee for the use of the 
indorsee could not be added). 

[a] Rule applied where suit by a 
minor by her father as next friend 
was amended so as to be by father 
for use of minor. Heery v. Heery, 
144 Ga. 467, 87 SE 472. 

[b] Privity.—Such an amendment 
does not make a new cause of ac- 
tion and is not demurrable because 
of want of privity between the user 
and the usee. Estes v. Thompson, 90 
Ga. 698, 17 SE 98. 

[ec] Effect of amendment.—An 
amendment making a nominal plain- 
tiff, who sues for the use of a party 
originally named as plaintiff, does 
not make a new party, but merely 
truly characterizes the original plain- 
tiff. Metropolitan L. Ins. Co. v. Mor- 
row, 10 Ga. A. 433, 73 SE 607. 

76. New York American Surety 
Co. v. Bibb County, 162 Ga. 388, 134 


SE 100 [answer to cert questions 
conformed to 35 Ga. A. 7438, 134 SH 
925]. ~ 

77. New York Mut. L. Ins. Co. v. 
Inman Park Presb. Church, 111 Ga. 
677, 36 SE 880. 

78. See supra § 310. 

79. Ala.—Southern R. Co. v. 
Stonewall Ins. Co., 163 Ala. 161, 50 
S 940 


Ga.—Anderson v. Bennett, 160 Ga. 
517, 128 SE 660; Maryland Fidelity, 
ete., Co. v. Nisbet, 119 Ga. 316, 46 
SE 444; Georgia Farmers’ F. Ins. 
Co. v. Tanner, 34 Ga. A. 809, 131 SE 
191; O’Connell v. Stoddard, 27 Ga. A. 
452, 108 SE 622; Clark v. Long, 25 
Ga. A. 807, 105 SE 654; Madison Sup- 
ply, etc., Co. v. Sidwell, 20 Ga. A. 471, 
93 SE 117. But compare Henry v. 
Gentral R:, ‘etc., Co.,''89 "Ga. 815, 15 
SE 757 (holding that, in an action 
against a carrier for injury to goods 
which plaintiff had sold, and by in- 
jury to which he was consequently 
not damaged, the declaration was not 
amendable by introducing the buyer 
RS a usee). , 

Ida.—Trask v. Boise King Placers | 
Co., 26 Ida, 290, 142 P 1073. 


é 


£ 


PARTIES 


so interested.7® 


Tll.—Westchester F. 
Jennings, 70 Ill. A. 539. 

Ky.—Monson vy. Payne, 199 Ky. 105, 
250 SW 799. 


INS. s2Oorrve 


= My ce any v. Kelly, 28 Or. 398, 43 
Tex.—Birmingham v. Griffin, 42 


Tex. 147. 

Va.—Kain v. Angle, 111 Va. 415, 69 
SE 355; National Bank v. Nolting, 94 
Va. 263, 26 SE 826. 

{a] County.—Under a statute pro- 
viding that the court in furtherance 
of justice may allow a complaint to 
be amended by adding the name of a 
party, an action instituted by an offi- 
cer to recover in behalf of the county 
may be amended by adding the coun- 
ty as a plaintiff. Hume v. Kelly, 28 
Or. 398, 43 P 380. 

80. Gate City Cotton Mills v. 
renee Mills, 128 Ga. 170, 57 SH 


Substitution of assignee pendente 
lite see supra § 296. 


81. Missouri, etc., R. Co. v. White, 
2 Ind. T. 28, 47 SW 351. 
82. Morrow v. Merchants, ete, 


Bank, 35 Ga. 267 (so holding where 
the effect of an amendment would 
have been to deprive defendant of the 
benefit of setting off bank notes is- 
sued by plaintiff, an unincorporated 
bank). 

83. Frank v. Union Cent. L. Ins. 
Co., 180 Fed. 224. 

84. Smith v. Yearwood, 197 Ala. 
680, 73 S 384. 

{a] Just before submission to ju- 
ry.—Where infant plaintiff had be- 
come of age since institution of the 
suit and before trial, an amendment 
to the complaint striking out the 
name of the next friend, asked for 
just previous to submitting the case 
to the jury, was not too late. Smith 
v. Yearwood, 197 Ala. 680, 73 S 384. 

85. Smith v. Vandalia R. Co., 188 
Tll. A. 426; Drew v. Farnsworth, 186 
Mass. 365, 71 NE 783; Hawck v. 
Scranton Real Hst. Co., 44 Pa. Co. Bae 

[a] After verdict.—Drew 
pelea hae 186 Mass. 365, 71 NE 
783 


86. Bethlehem Steel Co. v. Variety 
Iron, ete:, Co.,'139 Md. 313, 115.459; 
31 ALR 1021. 

{a] fTilustration.—Where the orig- 
inal petition was amended on motion 
in open court by interlineation with- 
out objection so as to show that one 
plaintiff was suing ‘‘for the benefit 
of” other named plaintiffs, and after- 
ward defendant filed pleas, and a trial 
was had, the amended petition must 
be considered as governing the ques- 
tion as to who brought the suit. 
Bethlehem Steel Co. v. Variety Iron, 
etc., Co., 139 Md. 3138; 115 A’ 59, 31 


ALR 1021 

87. U. S.—Franklin v. Conrad- 
Stanford Co., 137 Fed. 737, 70 CCA 
171s McDonald v. Nebraska, 101 Fed. 
171, 41 VCCAN STS rVianY Doren’) v, 
Pennsylvania R. Co., 93 Fed. 260, 35° 
CCA 282. 


Ala.—Henry v. Frohlichstein, 149 
Ala. 330, 43 S 126; Modbile, ete., R. Co. 
Vv. Logan, 136 Ala. yO s 814; Hall- 
mark v. Hooper, 119 ‘Ala. 78, 248 563, 
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the name of a usee will be disallowed, however, where 
the effect would be to deprive defendant of a sub- 
stantial right.82 Leave will not be granted to amend 
by inserting the name of a nominal plaintiff where 
he is not before the court.** 

Time of amendment. Such amendments may ordi- 
narily be made during the trial,** and at any time 
before final judement.*° 

Effect of amendment. 
the original, petition, declaration, or complaint will 
determine the question of who brought the suit.%° 

[§ 471] c. Changing Character or Capacity in 
Which Party Sues. 
not introdueed, it is as a rule permissible to change 
by amendment the character and capacity in which 
a party sues,** but such amendment cannot be made 


The amended, rather than 


Where a new cause of action is 


72 AmSR 900; Lucas v. Pitman, 94 
Ala. 616, 10 S 603 [overr Christian v. 


Morris, 50 Ala. 585; Taylor v. Tay- 
lor, 43 Ala. 649]; Longmire v. Pil- 
kington, 9 37) Alas? 29632 Crimmiy ave 


Crawford, 29 Ala. 623, 

Colo.—Durkee vy. Conklin, 13 Colo. 
ASS ok VP VSG: P 

Ga.—Hodges v. Wheeler, 126 Ga. 
848, 56 SE 76; La Pierre v. ‘Webb, as 
Gat 820, 39 SE 344; Atlanta Brewing, 
etc., Co. v. Blumenthal, 101 Ga. 541, 
28 SE 1003; Georgia R., etce., Co. v. 
Smith, 83 Ga. 626, 10 SE 235; Water 
Lot Co. v. Leonard, 30 Ga. 560. 


f . 493, 
21% NE 533; Chicago, ete,)-R. Co. wz 
Murphy, 99 fll. A. 126 faff 198 Tl. 
462, 64 NE 1011]. 
Ind.—Boyd v. Caldwell, 95 Ind. 392; 
Huff v. Walker, 1 Ind. 193. 
Iowa.—Paine v. Waterloo Gas Co., 


69 Towa 211, 28 NW 560; Hunt v. 

Collins, 4 Iowa 56. 

Evy Pee a v. Baxter, 20 Kan. 
Ky.—Hume Vv. Lane ston, Giedign us 


Marsh. 254; Fuqua v. Fuqua, 16 SW 
353, 138 KyL 130. 

La.—Womack v. Womack, 2 La. 
Ann. 339. 

Me. merce v. Courtenay, 95 Me. 
128, 49 A 611 

Mass. —Herlihy v. Little, 200 Mass. 
284, 86 NE 294 

Mich. —Stever vy. 
196, 77 NW 704; 
zoo, 35 Mich. 211. . 

Minn.—Beckett v. Northwestern 
Masonic Aid Assoc., 67 Minn. 298, 69 
NW 923. 

Miss.—Kelly v. Continental Sietea 
ty Co., 87 Miss. 438, 40 S 1: 
blo Middleton v. Frame, 21 Mo. 

Nebr.—Burlington Voluntary Re- 
lief Assoc. v. Moore, 52 Nebr. 16, 73 
NW 15. 


Brown, 119 Mich. 
Merrill v. Kalama- 


N. J.—Cosgrove v. Metropolitan 
Constrs *Co2,STISNA SD. oL, LOGA OSAn Sos 
N. Y.—Van Tuyl v. New York Real 


Est. Security Co., 153 App. Div. 411, 
138 NYS 541 [aff 207 N. Y. 691 mem, 
101 NE 1096 mem]; Schoonmaker 
v. Blass, 88 Hun 179, 34 NYS 424; 
Taylor v. Gurnee, 26 Hun 624; Ris- 
ley v. Wightman, 13 Hun 163; Ban- 
nerman v. Quackenbush, 11 Daly 529, 
2 HowPrNS 293; Mt. Pleasant State 
Prison: v. Rikeman, 1 Den. 279. 

Okl.—Armour Packing Co. v. Or- 
rick, 4 Okl. 661, 46 P 573; Mulhall vy. 
Mulhall, 3 OK 25, (41 P 577, 

Pa.—Newman v. Globe Indemn. 
Co., 275 Pa. 374, 119 A 488; Megargell 
v. Hazleton Coal Coss Watts & S. 
342; Lipari v. Ely, 26 Pa. Dist. 163; 
Boas v. Christ, 20 Pa. Co. 196; Wolf: 
enden v. Pennsylvania Schuylkill Val- 
ley Re {Cos 829 Ra. (Cop 243: 

S. G.—Glenn v. Gerald, 64 S. C. 236, 
42 SE 155. 

S. D.—Hardy v. Woods, 33 S. D. 
416, 146 NW 568 [eit Cyc]. 

Tenn. —Gray v. Kent, 5 Tenn. Civ. 


As 529° 
Tex.—Jacobs v..Cunningham, 32 
Tex. 774; Whitehead v. Herron, 15 
Mexoe U2 Oo eau) ldots Foster Vv. 
Me. 


Wright, (Civ. A.) 217 SW 1090; 
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where it would result in the introduction of a new 
cause of action,®’ or where plaintiff lacks the char- 
acter or capacity in which he seeks to sue by amend- 
Subject to these limitations a party may 
show by amendment that he sues as assignee,®°® ad- 
ministrator cum testamento annexo,®?? guardian,°? 
trustee for remaindermen,®* or for creditors;°* as 
heir of a deceased heir;®*> as next friend;°® or the 
name of an assignor may be added after verdict.?? 
So it is generally held that, where the pleading is 
filed in the name of one suing in his individual capac- 
ity, it may be so amended as to make the suit stand 
in his capacity of executor or administrator or vice 
A party who sues originally as an agent 
may amend so as to maintain the suit in his own 
right in some jurisdictions, but not in others.°® 


ment.®® 


versa.°?§ 


Ilhenny v. Planters’, etc., Nat. Bank, 
(Civ. A.) 46 SW 282. 

Vt.—Bowman v. Stowell, 21 Vt. 309. 

Ont.—Barchard & Co., Ltd. v. Nip- 
issing Coca Cola Bottle Works, Ltd., 
42 Ont. L. 196. 

{a] Tutrix to administratrix.— 
.After suing as tutrix for minor heirs, 
a plaintiff subsequently appointed 
administratrix of the estate falling 
to the minors may amend so as to 


Sue in the latter capacity. Womack 
v. Womack, 2 La. Ann. 339. 
88. Herlihy v. Little, 200 Mass. 


284, 86 NE 294. 

89. Williams v. Working Benev. 
State Grand Lodge, 109 S. C. 233, 95 
Nimod is 

90. U. S.—New York, etc., R. Co. 
Vane ne 17 Fed. 414, 21 Blatchf. 
4 

Ind. T.—Martin v. Stratton-White 
Cosel sind | De 3942 sf SWirs33: 

Iowa.—McCarn v. Rivers, 7 Iowa 
404. 

Mich.—Farnam y. Doyle, 128 Mich. 
696, 87 NW 1026; Harris v. Cham- 
perlain, 126 Mich. 280, 85 NW 728; 
Dawson v. Peterson, 110 Mich. 431, 
68 NW 246; Donovan v. Halsey Fire 
Engine Co., 58 Mich. 38, 24 NW 819. 

N. Y.—Union Bank v. Mott, 10 
AbbPr 372, 19 HowPr 114 [mod on 
other grounds 11 AbbPr 42, 19 How 
Pre2671. 

Oh.—Baltimore, ete., R. Co. v. Gib- 
son, 41 Oh. St. 145. 

[a] Copies of assignment.—A 
plaintiff may amend by setting out 
copies of an assignment. McCarn v. 
Rivers, 7 Iowa 404. 


91. Power v. Grogan, 232 Pa. 387, 
81 A 416. 
[a] Changing capacity from re- 


ceiver to that of administrator cum 
testamento annexo.—Power v. Grogan, 
232 Pa. 387, 81 A 416. 


92. Longmire v. Pilkington, 37 Ala. 
296; Beckett v. Northwestern Mason- 
ae Aid Assoc., 67 Minn. 298, 69 NW 
923. 

93. Humphries v. Dawson, 38 Ala. 
199. 

94. Schneider-Davis Co. v. Brown, 
(Tex. Civ. A.) 46 SW 108. 

95. Reams y. Spann, 28 S. C. 530, 
6 SE 325. 


96. Buckley v. Collins, 119 Ark. 
231, 177 SW 920; Woodram v. Cin- 


cinnati, ete., R. Co., 388 SW 703, 18 
KyL 945. 
{a] For example, where one “as 


guardian for’ an infant filed a claim, 
it was not error to permit him to file 
an amended complaint by the infant 
with himself as next friend. Buck- 
ley v. Collins, 119 Ark. 231, 177 Sw 


920. 

97. Felty v. Deaven, 166 Pa. 640, 
31 A 333. 

98. See Executors and Administra- 


tors § 2067. 
Substitution of plaintiffs see supra 
§ 294. 
4a See Agency § 608. 
U. S.—Detroit v. Blanchfield, 13 
F. (2a) 13, 47 ALR 314. 
Kan.—Jones yv. Southwestern In- 


PARTIES 


[§ 472] 


same.* 


A 


enuebas R. Co;, 92 -Kan. 809, 141 P 
Ky.—Woodram vy. Cincinnati, 
R. Go., 38 SW 703, 18 Ky (945: 
Minn.—Beckett v. Northwestern 
Masonic Aid Assoc., 67 Minn. 298, 69 
NW 923. 

N. Y.—Van Tuyl v. New York Real 
Est. Security Co., 153 App. Div. 409, 
138 NYS 541 [aff 207 N. Y. 691 mem, 
101 NE 1096 mem]; Proweeder v. 
Lewis, 11 Misc. 109, 31, NYS 996, 24 
NYCivProce 299. ~ 

N. D.—Willard v. Mohn, 24 N. D. 
390, 189 NW 979. 

S. C.—Pieper v. Shahid, 101 S. C. 
ace 85 SE 905. 


. D.—Gerhart v. .Quirk, 50 S. D. 
269, 


capacity may be 


etc., 


209 NW 544. 

See Fowlkes v. Memphis, etc., R. Co., 
38 Ala. 310 (holding that a complaint 
by a person as guardian of an infant 
plaintiff cannot be amended so as 
to make it the suit of the infant 
plaintiff by the original plaintiff as 
next friend because the effect of the 
amendment is the striking out of 
the sole plaintiff and the substitution 
of another person). 

[a] Next friend.—On demurrer to 
the petition on the ground that the 
action was brought in the name of 
M as next friend of S, an infant, it 
was error to refuse to allow the fil- 
ing of an amended petition in the 
name of S by his next friend where 
the cause of action was the same. 
Woodram v. Cincinnati, etc., R. Co., 
388 SW 703, 18 KyL 945. 

[b] Guardian.—(1) A complaint 
by “G. B., in Her Own Behalf, and as 
Guardian of A. B.” may be amended 
after verdict so as to read ‘‘G. B., in 
Her Own Behalf, and A. B., by G. B., 
His Guardian.” Beckett v. North- 
western Masonic Aid Assoc., 67 Minn. 
298, 69 NW 9238. See-to same effect 
Detroit v. Blanchfield, 13 F. (2d) 13, 
47 ALR 314. (2) Where an order was 
made that a guardian be substituted 
for plaintiff instead of that the 
guardian be permitted to prosecute 
for her ward, that the petition was 
amended to show the guardian as 
plaintiff rather than the ward by 
guardian as plaintiff was a mere for- 
mal irregularity not depriving the 
court of jurisdiction to proceed in the 
cause. Jones v. Southwestern Inter- 
urban: R: Co., 92 Kan: 809, 141 Pi 999. 

{c] Superintendent of banks.— 
Van Tuyl v. New York Real Est. Se- 
eurity (Co., 51634App.. Dive 409, 138 
NYS 541 [aff 207 N. Y. 691 mem, 101 
NE. 1096 mem]. 

[d] Guardian ad litem.—Proweed- 
er v. Lewis, 11 Misc. 109, 31 NYS 996, 
24 NYCivProc 299; Willard v. Mohn, 
24 N. D. 390, 139 NW. 9795 Pieper v. 
Shahid, 101 S. C. 364, 85 SE 905. 

2. Precision Products Corp 
Mise. 119, 127 A 337, 


For instance, a complaint 
brought by “George L. Hall, treas- 
urer,” plaintiff, cannot, in the ab- 


sence of defendant, be amended so 
as to substitute as parties plaintiff 
the corporation: of which such in- 
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defect in a suit by a person by his representative, in 
that such person is not named first and the represen- 
tative afterward, may be corrected by amendment 
changing the order of the names. 

Absence of defendant. 
ments cannot be made in the absence of defendant.” 

Time of amendment. 
such amendments after verdict.* 
d. Changing Character or Capacity in 
Which Party Is Charged. Changes in the character 
or capacity in which defendant is charged are per- 
missible so long as the cause of action remains the 
A suit against one as an individual may be 
changed so as to charge him in a representative ca- 
pacity, and a suit against one in a representative 


Ordinarily such amend- 


It may be proper to make 


changed so as to charge him as an 


dividual was treasurer. Precision 
Products? Corp... v Maller; 23) IN. de 
MISC. T1L9, 1:27) “ASS. 

3. Beckett v. Northwestern Ma- 
sonic Aid Assoc., 67 Minn. 298, 69 
NW 923. 

[a] Changing order of names of 
guardian and ward.—Beckett v. 
Northwestern Masonic Aid Assoc., 
67 Minn. 298, 69 NW 9238. 

4, U. S.—McDowell v. Kiehel, 6 
F. ey Sgt 184 
Beds 1179: 

id odes v. Clark, 200 Ala. 274, 
76 S 40; Ferrell v. Ross, 200 Ala. 90, 
75 S 466. 

Ga.—Maxwell v. Harrison, 8 Ga. 
61, 52 AmD 3885. 
ove Smith v. Harrell, 16 La. Ann. 

Miss.—Prairie Lodge No. 87 A. 
F. & A. M. v. Smith, 58 Miss. 301. 

N. J.—McCarthy v. Mullen, 82 A 
933; Dodson v. Taylor, 56 N. J. L. 11, 
28 A 316. 

N. Y.—Boyd v. U. S. Mortgage, 


Hannum v. Jerome, 


etc., Co., 84 App. Div. ¥66, 82 NYS 
1001; Alker v. Rhoads, 73 App. Div. 
158, 76 NYS 808; Southack v. Glea- 
son, 49 Misc. 445, 98 NYS 859. 

N. C.—Parker ‘v., Harden, 121 N. 
Qo, 28) “SE 7205 

Pa..—_Mc Adam v. Orr, 4 Watts & 


S. 550. 

S. C.—Grist v. Caldwell, 123 S. C. 
240, 116 SE 448. 

Tex.—Moore v. Williams, 26 Tex. 
Civ. A. 142, 62 SW 977. 

[a] Applications of rule.—(1) A 
defendant originally charged as 
bailiff of plaintiff's, land may be 
charged as a tenant in common with 
plaintiff. McAdam v. Orr, 4 Watts 
& S. (Pa.) 550. (2) A party charged 
as joint maker of a note may subse- 
quently be charged asa surety. Smith 
v. Harrell, 16 La. Ann. 190. (3) 
In an action against an alleged 
partnership on a note signed by one 
of - the members, plaintiff may 
amend his original complaint in 
order to charge defendants on the 
theory of principal and agent. 
Moore v. Williams, 26 Tex. Civ. A. 
142, 62 SW_ 977. 

5. Ala.—Ferrell v. Ross, 200 Ala. 
90, 75 S 466. 

Ga.—Stokes v. Robertson, 1438 Ga. 
721, 85 SH 895. 


N. Y.—Alker v. Rhoads, 73 App. 
Div. 158, 76 NYS 808. See Helling 
v. Boss, 121 NYS 1013 (amendment 


denied where no cause of action was 
shown against defendants in their 
representative capacity). But see 
United Press v. A._S. Abel Co., '73 
App. Div. 240, 76 NYS 692 (a sum- 
mons and complaint cannot be 
amended after trial so as to change 
the . action originally brought 
against a defendant individually in- 
to one against him in his represen- 
tative capacity). 

N. C.—Parker v. Harden, 121 N. 
Cc. 57, 28 SE: 20. 

Tex.—Pryor v. Krause, (Civ. A.) 
168 SW 498. 

“When an is sued 


individual in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 479-475] 


individual,® or both as a representative and as an 
But where such an amendment would 
amount to the setting up of a wholly different cause 
So it is generally held 
that, if a defendant is sued as executor or adminis- 
trator, the pleading may be amended to charge him 
Plaintiff cannot be com- 
pelled to change the character in which defendant is 


individual.* 


of action, it will be denied.® 
personally and vice versa.® 


sued.?° 
Amendment of answer. 


Date of action. 


A defendant sued as an 
individual and in a representative capacity, who by 
error answers only as an individual may, in the ab- 
sence of prejudice to plaintiff, amend the answer to 
inelude himself in the representative capacity.'? 
Where an action is brought 
against defendant in one capacity and by amendment 
it is continued against him in another capacity, the 
action dates from the time it was originally begun.*? 
[§ 473] e. Joint or Several Character of Liability. 


PARTIES 


be made.?° 


Under modern statutes of amendment it has been 


his personal capacity, the complaint 

may be amended so as to make the 

suit stand against him in his rep- 

resentative capacity or vice versa.” 

eet Vo. Ross?" 200) Ala.=.907 (91,875 
46 


8 ‘ 

[a] Attorney in fact.—An ac- 
tion upon a policy of insurance exe- 
cuted by an attorney in fact, which 
is brought against the attorney in- 
dividually, may be amended_ so 
as to change the action to one 
against him as attorney in fact. 
Alker v. Rhoads, 73 App. Div. 158, 
76 NYS 808. 

[b] Conversion as trustee.—A 
complaint for conversion may be 
amended so as to allege that defend- 
ant received the money as trustee. 
Parker v. Harden, 121 N. C. 57, 28 


SE 20. 

6 U. S.—Hannum vy. Jerome, 184 
Fed. 179. 

Ala.—Ferrell -v. Ross, 200 Ala. 90, 
75 S 466. 

Conn.—McDonald v. Ward, Bye 
Conn. 304, 18 A 51. . 

Ga.—Atlanta Brewing, etc, Co. 
v. Bluthenthal, 101 Ga. 541, 28 SE 
1003 Maxwell v. Harrison, 8 Ga. 


61, 52 AmD 385. 
re ¥. Hall, (A): 201s Ww 


N. J.—Dodson vy. Taylor, 56 N. 
ee ae ll 28e7A! (S16. 

N. Y.—Boyd v. U. S. Mortgage, 
Gie-CO), 9, IN, Yoon, 19 INE 9 99) 
116. AmSkt=- 599, 9, LRANS:. 399, 10 
AnnCas 146; Tighe v. Pope, 16 Hun 
180; Obnet v. Ridder, 100 Misc. 142, 
166 NYS 171; Southack v. Gleason, 
49 Misc. 445, 98 NYS 859. But see 
Austin v. Munro, 47 N. Y. 360 [aff 
4 Lans. 67] (holding that the court 
cannot, by its judgment on a demur- 
rer to a complaint in an action 
against one in a representative ca- 
pacity, convert the action into one 
against defendant individually). 
Contra Zimmer v. Chew, 34 App. 
Div. 504, 54 NYS 685. 
aS come raed v. Kipp,! 28 Pa. Dist. 

“Under our liberal practice as to 
amendment of pleadings, even if a 
defendant is sued and brought into 
court in his representative capacity, 
the petition may be so amended as 
to charge him individually.” Blair 
v. Hall, (Mo. A.) 201 SW 945, 946. 

[a] Trustees.—An action begun 
against defendants as trustees may 
be turned into one against them indi- 
vidually.. Maxwell v. Harrison, 8 Ga. 
61, 52 AmD 385; Boyd v. U. S. Mort- 
gage, etc., Co., 84 App. Div. 466, 82 
NYS 1001; Southack v. Gleason, 
Mise. 445, 98 NYS 859 


{b] Trustees or devisees.—Par- 
ties declared against as trustees un- 
der a will may be charged in an 
amendment as devisees under such 
will. Dodson vy. Taylor, 56 N. J. I. 
Ue 28e PAN S16: 

7. .ineyre Griges;,- 227 Meds. 1.95, 
142 CCA 319 [reh den 233 Fed. 243, 
147 CCA 249]. 


8. Cal.—Sterrett v. Barker,- 119 
Cale soc ok pew Ooo: 

Ga.—Heins v. Savannah, etc, R. 
Cole 114 4Ga, 678). 40 SH. 120; Cen= 


tral of Georgia R. Co. v. Williams, 
105 Ga. 70, 31 SE 134; Arnett v. De- 
eatur County, 75 Ga. 782. 

Ky.—Mullins v. Miller Bros. Co., 
199° Ky. 139, 250 SW 8165. 

Minn.—Erskine v. Mellrath, 60 
Minn. 485, 62 NW 1130. 

N. Y.—United Press v. A. 8S. Abell 
Co., 72 7App. Div. 240, 76 NYS 692; 
Keating v. Stevenson, 21 App. Div. 
604, 47 NYS 847; Smith v. Stagg, 
47 N. Y. Super. 514; Marks v. Her- 
bert, 165 NYS 450; Peters v. Cham- 
berlain, 13 NYS 457. 

Pa.—Hodges v. McGovern, 43 Pa. 
Super. 566. 

R. I.—Carney v. Hawkins, 34 R. 
iy AMOS nore) MAN, IPA le 

[a] Amendment at trial—A com- 
plaint against one as trustee may not 
be amended at thé trial by striking 
out “as trustee,” with the same re- 
sult as if a new cause of action had 
been substituted and defendant, as 
an individual, deprived of the oppor- 
tunity to call witnesses or properly 
defend himself, a point of law hav- 
ing been relied on by defendant as 


a uatee Marks v. Herbert, 165 NYS 
[b] County board.—A declaration 


in an action against a board of coun- 
ty commissioners by name, but which 
is clearly an action against the coun- 
ty, cannot be amended by changing 
the action into one against the com- 
missioners individually. Arnett v. 
Decatur County, 75 Ga. 782. 

{[c] Railroad as lessor or common 
carrier.—A complaint against a rail- 
road company seeking to charge it 
as lessor for injuries resulting from 
the negligent acts of a lessee cannot 
at the trial be amended so as to 
charge the same defendant as a com- 
mon carrier for inflicting the injury 
through its own servants. Heins v. 
Savannah, etec., R. Co., 114 Ga. 678, 
40 SE 710. 

[d] Guarantor or indorser.—A 
party charged as guarantor cannot 
be charged as indorser by amend- 


ag hee Peters v. Chamberlain, 13 NYS 
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held proper to permit an amendment changing a dec- 
laration charging defendants jointly to one charging 
them jointly and severally,!* or severally,** or, if the 
parties be originally charged jointly and severally, 
the amendment may charge them severally.*? 
complaint charging defendants severally may be so 
amended as to charge them jointly.1° But a several 
cause of action cannot be joined by amendment to a 
joint cause of action.'* 
be allowed during the trial changing the action from 
one against defendant to one against defendant and 
another party jointly.*® 

[§ 474] f£. Excusing Nonjoinder. 
showing the reason for failing to join a party is prop- 
erly permitted.*® 

[§ 475] g. Explaining Apparent Misjoinder. 
amendment explaining why an apparent misjoinder 
of parties is not actually a misjoinder may properly 


So a 
And an amendment will not 


An amendment 


An 


[e] Principal or surety.—A party 
originally charged as a surety can- 
not, by amendment at the trial, be 
charged as a_ principal. Smith v. 
Stagg, 47 N. Y. Super. 514. 

9. See Executors and Administra- 
tors: § 2071. 

Substitution of defendants see su- 
pra § 297. 

10. Jones v. Norwood, 37 N. Y. 
Super. 276 [aff 66 N. Y. 616]. 

di. Loathamove Jordan, (hex Cive 
A.) 3 SW (2d) 555. 

[a] For example, where all par- 
ties treated defendant’s answer as be- 
ing for her both individually and 
as executrix, the court properly per- 
mitted amendment accordingly. 
Latham v. Jordan, (Tex. Civ. A.) 3 
SW (2d) 555. 

12. McCormick v. Robinson, 139 
Minn. 483, 167 NW 271. 

13. Pfefferkorn v. Haywood, 65 
Minn. 429, 68 NW 68; Cox v. Bates, 27 
Misc. 816, 57 NYS 816. 

14. King v. Caldwell, 26 Ark. 405; 
Metz, v. | Wood, 39 Tl Al 1315" But 
see Martin v. Russell, 4 Ill. 342 (hold- 
ing that a declaration charging the 
joint slander of a husband and wife 
cannot be amended so as to charge 
the wife alone, where the writ was 
against the two, without naming 
them as husband and wife); Slaugh- 
ter v. Davenport, 151 Mo. 26, 51 SW 
471 (holding that, where plaintiffs in 
an action before a justice are joint 
obligees in the contract sued on, an 
amendment. striking out the name of 
all the plaintiffs except one and con- 
sequently changing the cause of ac- 
tion from a joint to a several one is 
not allowable on appeal). 

[a] In Missouri the rule is contra. 
Shern v. Sims, (A.) 258 SW 1029. P 

15. Franklin v. Mackey, 16 Serg. 
(a Aa, “(Gaza g ye abate 

16. Phagene v. Cruise, 260 Fed. 36, 


Trespass.—Shugart v. Cruise, 
260) Bed. 36, 171 CGA 72: 

17. Miller v. Northern Bank, 34 
Miss. 412. 

18. Petterson v. Stockton, etc., R. 
Co., 1384 Cal. 244, 66 P 304. 

19. State v. Lorenz, 22 Wash. 289, 
60 P 644. 

[a] Death.—Where a complaint 
fails to allege the death of a person 
who was a necessary party defendant 
as a reason for not making her a par- 
ty to the suit, and a demurrer is filed 
to the complaint for want of parties, 
it is not error to permit plaintiff to 
amend by alleging her death. State 
v. Lorenz, 22 Wash. 289, 60 P 644. 

20. Redmon v. Netherlands F. & 
L. Ins. Co., 184 N. C. 481, 114 SE 758. 
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*PARTIES LITIGANT. A term which has been 
construed to mean the antagonistic sides of a contro- 


versy.? 
PARTITION.? 


Dividing line or space; separat- 


PARTIES LITIGANT—PARTITION 


tinct parts of the same thing, are separated; that 
which divides or separates;* specifically, an interior 


wall dividing one part of a house, an inclosure, or the 


ing boundary; that by which different things, or dis- 


1. Sodousky v. McGee, 4 J. J. 
Marsh. (Ky.) 267, 270 [quot Pendly 
v. Illinois Cent. R. Co., 92 SW 1, 28 
KyL 1324]. See generally Parties 
ante p 1. 


a Of property see Partition post 


3. Webster New Int. D. 

[a] As screen separating races.— 
In a statute, requiring the separa- 
tion of white and colored races on 
the street cars, but permitting the 


use for that purpose of adjustable 
“screens” or “partitions,” the words 
‘partitions’ and “screens” ex vi ter- 
mini import complete separation be- 
tween the races, so that passengers 
in one compartment would be shut 
out from passengers in the other. 
The word “screens,” as well as the 
word ‘“‘partitions,’ imports that one 
race is to be shut out from any con- 
tact with the other. Southern Light, 
etc., Co. ‘v. Compton, 86 Miss. 269, 
38 S 629, 630. 


*By JUAN 


like, from another.* 


4 Webster New Int. D. 

[a] Ina building contract, making 
the second payment come due when 
the building was ready for lathing, 
roof on, and partitions set, the term 
“partitions” did not include coal par- 
titions in the cellar, but which were 
not in themselves partitions of the 
building, but mere subdivisions of 
the cellar to make coal boxes for 
different tenants. Tibbits v. Phipps, 
30 App. Div. 274, 51 NYS 954, 955. 


D. MIRANDA (Parties Litigant—Partition inclusive). 


* 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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PARTITION 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 266] 


ANALYSIS 


PART ONE: DEFINITION AND CLASSIFICATION 
PART TWO: PARTITION BY ACT OF PARTIES 


. PROPERTY SUBJECT TO PARTITION [sub-analysis p 247] 

. ESTATES IN PROPERTY SUBJECT TO PARTITION [sub-analysis p 247] 
. CAPACITY AND AUTHORITY TO MAKE PARTITION [sub-analysis p 247] 
. METHODS OF MAKING PARTITION [sub-analysis p 248] 

. NECESSITY FOR ACTUAL SEPARATION OF SHARES [sub-analysis p 248] 
. OWELTY [sub-analysis p 248] 

. RATIFICATION AND ESTOPPEL [sub-analysis p 248] 

. OPERATION AND EFFECT [sub-analysis p 248] 

. EVIDENCE OF PARTITION [sub-analysis p 248] 

. QUESTIONS OF LAW AND FACT [sub-analysis p 248] 

. RELIEF AGAINST PARTITION [sub-analysis p 248] 


PART THREE: JUDICIAL PARTITION; ACTIONS THEREFOR 


. RIGHT OF ACTION AND DEFENSES [sub-analysis p 248] 

. PROCEEDINGS AND RELIEF [sub-analysis p 252] 

. ACTUAL PARTITION [sub-analysis p 258] 

. TAKING LAND AT APPRAISED VALUE [sub-analysis p 260] 

. SALE [sub-analysis p 260] 

. APPEAL AND ERROR [sub-analysis p 264] 

. COSTS AND FEES [sub-analysis p 265] 

. ATTORNEY’S FEES [sub-analysis p 265] 

. OPERATION AND EFFECT OF JUDICIAL PARTITION [sub-analysis p 266] 


SUB-ANALYSIS 


PART ONE: DEFINITION AND CLASSIFICATION [§ 1] p 266 
PART TWO: PARTITION BY ACT OF PARTIES [§§ 2-46] p 267 


. PROPERTY SUBJECT TO PARTITION [§§ 2-3] p 267 


A. In General [§ 2] p 267 
B. Partition of Part Only [§ 3] p 267 


. ESTATES IN PROPERTY SUBJECT TO PARTITION [§ 4] p 267 
HT. 


CAPACITY AND AUTHORITY TO MAKE PARTITION [§§ 5-12] p 268 
A. In General [§ 5] p 268 
B. Married Women [§ 6] p 268 
C. Husband of Cotenant [§ 7] p 269 
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Infants [§§ 8-9] p 269 
1. In General [§ 8] p 269 
2. Under Special Statutory Provisions [§ 9] p 269 


E. Lunatics [§ 10] p 270 
F. 
G. Tenants in Tail [§ 12] p 270 


Cestuis Que Trust and Trustees [§ 11] p 270 


IV. METHODS OF MAKING PARTITION [§§ 13-26] p 270 


iN. 
B. 


9a 


cp FE G2 ad 


Iw General [§ 13] p 270 
By Parol [§§ 14-16] p 271 
1. Effect on Legal Estates [§§ 14-15] p 271 
a. In Courts of Law [§ 14] p 271 
b. In Courts of Equity [§ 15] p 271 ~ 
2. Effect on Equitable Estates; Trusts [§ 16] p 272 
By Written Agreements [§ 17] p’272 
By Conveyances [§§ 18-20] p 272 


1. In General [§ 18] p 272 S 
2. Construction [§ 19] p 273 ~ 
3. Conveyance by One Cotenant to Stranger [§ 20] p 274 ; Ss 


Location Pursuant to Conveyance [§ 21] p 274 

By Sale [§ 22] p 274 

Partition by Proprietors [§ 23] p 274 

By Submission to Arbitrators, Commissioners, or Appraisers [§ 24] p 274 


. Partition by Acts of Other Agents [§ 25] p 275 
. Partition by Act of Legislature [§ 26] p 276 


V. NECESSITY FOR ACTUAL SEPARATION OF SHARES [§ 27] p 276 
VI. OWELTY [§§ 28-29] p 276 


AS 
B. 


In General [§ 28] p 276 
Liens [§ 29] p 276 


VII. RATIFICATION AND ESTOPPEL [§§ 30-31] p 277 


A. 
Bs 


In General [§ 30] p 277 
Estoppel by Deed [§ 31] p 278 


VIII. OPERATION AND EFFECT [§§ 32-42] p 279 . 


A. 


ay 


D. 


E. 
F. 


Parties Bound Thereby [§§ 32-34] p 279 
1. In General [§ 32] p 279 
2. Cotenants Not Joining [6S -s3dep 279 
3. Issue of Tenants in Tail and Remaindermen [§ 34] p 279 
Of Partition Void as to Some of Parties, or Some of Property [§ 35] p 280 


. As Creating or Conferring Title [§§ 36-38] p 280 


1. In General [§ 36] p 280 
2. Application of Doctrine [§§ 37-38] p 281 
a. In General [§ 37] p 281 
b. Conveyance to Husband and Wife or to Husband of Land Allotted to Wife T§ 38] p 282: 
In Case of Failure of Title [§§ 39-40] p 282 
1. Implied Warranty [§ 39] p 282 
2. Hepress Warranty [§ 40] p 283 
On Rights of Lienholders and Execution Purchasers of Undivided Interest [§ 41] p 283 
On Wife’s Inchoate Right of Dower [§ 42] p 284 


IX. EVIDENCE OF PARTITION [§ 43] p 285 
X. QUESTIONS OF LAW AND FACT [§ 44] p 286 


XI. RELIEF AGAINST PARTITION [§§ 45- 76) p 286 
A. In General [§ 45] p 286 


B. 


Under the Civil Law [§ 46] p 287 


PART THREE: JUDICIAL PARTITION; ACTIONS THEREFOR 
[§§ 47-948] p 287 


I. RIGHT OF ACTION AND DEFENSES [§§ 47-208] p 287 
A. Object and Nature of Proceedings [§ 47] p 287 
B. Nature of Right to Partition [§§ 48-52] p 288 


1. In General [§ 48] p 288 

2. Construction and Operation of Statutes [§ 49] p 289 

3. Difficulty, Inconvenience, or Pecuniary Loss [§ 50] p 289 
4. Disability of Some Cotenants [§ 51] p 290 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


PARTITION [47 C.J.] 249 


5. Against Public Policy or Sense of Propriety [§ 52] p 290 
C. Property Subject to Partition [§§ 53-67] p 291 
1. General Rule [§ 53] p 291 
2. Real Property [§§ 54-65] p 291 
a. In General [§ 54] p 291 
b. Standing Timber [§ 55] p 291 
e. Mining Property [§§ 56-57] p 291 
(1) In General [§ 56] p 291 
(2) Owl and Gas Leases [§ 57] p 292 
. Mills and Mill Privileges [§ 58] p 292 
. Water Power or Right To Use Water for Other Purposes [§ 59] p 292 
. Incorporeal Hereditaments [§ 60] p 292 
Land Subject to Hasements [8 61] p 293 
Land Subject to Lease or License [§ 62] p 293 
Land Subject to Liens or Hncewmbrances [§ 63] p 293 
Land in Which Dower Right Exists [§§ 64-65] p 294 
(1) Inchoate Right of Dower [§ 64] p 294 
(2) Dower Consummate [§ 65] p 294° 
3. Personal Property [§ 66] p 294 
4. Property in Custody of the Law [§ 67] p 295 
D. Estates Subject to Partition [§§ 68-84] p 295 
1. Quantity of Interest as Affecting Right [S§ 68-71] p 295 
a. Estates in Fee [§ 68] p 295 
b. Estates for Life or Years [§ 69] p 295 
ce. Copyhold Estates [§ 70] p 295 
d. Licenses and Squatters’ Rights [§ 71] p 295 
: 2. Number and Relationship of Tenants as Affecting Right [$$ tees) p 295 
a. Estates in Cotenancy [§§ 72-74] p 295 
(1) In General [§ 72] p 295 
(2) Necessity for Haistence of Cotenancy [§ 73] p 295 
(3) Combined Estates Must Equal an Estate in Severalty [§ 74] p 296 
b. Estates in Severalty [§ 75] p 296 
ce. Estates by the Entirety [S§ 76-77] p 296 
(1) Im General [§ 76] p 296 
(2) Effect of Divorce [§ 77] p 297 
d. Community Estates [§ 78] p 298 
3. Time of Enjoyment as Affecting Right; Estates in Possession and Not in Possession 
[§ 79] p 298 
4. Estates upon Condition [§ 80] p 298 
5. Vested or Contingent Estates [§§ 81-82] p 299 
a. In General [§ 81] p 299 
b. Executory Devises and Other Executory Future Interests [§ 82] p 299 
6. Hquitable Estates [§ 83] p 299 
7. Consent as Affecting Right [§ 84] p 299 
EH. Title To Support Action [§§ 85-106] p 300 
. In General [§ 85] p 300 
. Hquitable Title [§ 86] p 300 
Title to Undivided Interest Necessary [§ 87] p 301 
. Method of Acquisition of Title [§ 88] p 301 
. Determination or Establishment of Disputed or Doubtful Title [§§ 89-106] p 302 
a. Real Property [§§ 89-105] p 302 
(1) In Suits in Equity [§§ 89-104] p 302 
(a) Legal Title [§§ 89-102] p 302 
aa. In General [§ 89] p 302 
bb. Necessity for Trial of Legal Title in Court of Law [§ 90] p 303 
ce. Haceptions to, and Limitations of, Foregoing Principles [§§ 91- 
95] p 304 
(aa) Meads sity for Bona Fide Dispute in Respect of Title [§ 
91] p 304 
(bb) Grounds of Equity Jurisdiction Distinct from Partition 
[§ 92] p 305 
(cc) Title Presenting Questions of Law Only [§ 93] p 305 
(dd) Waiver of Objection to Trial of Legal Title by Court of 
Equity [§ 94] p 306 
(ee) Title in Dispute between Defendants Only [§ 95 
dd. Statutory Changes of For egoing Principles [§§ 96-102] 
(aa) In General [§ 96] p 306 
(bb) In Common-Law States [§§ 97-98] p 306 
aaa. In General [§ 97] p 306 
age t bbb. In Illinois and Alabama [§ 98] p 307 


ee ee 
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(cc) In the Code States [§§ 99-100] p 308 
aaa. In General [§ 99] p 308 
bbb. Where Courts of Law and Equity Are Separate 
[§ 100] p 309 
(dd) In Quasi-Code States [§ 101] p 309 
(ee) In Civil Law States [§ 102] p 309 
(b) Equttable Title [§ 103] p 309 
(ce) Title Legal in Part and Equitable in Part [§ 104] p 310 
(2) In Actions at Law [§ 105] p 310 
b. Personal Property [§ 106] p 310 
F. Possession To Sustain Action [§§ 107-118] p 311 
1. In General [§ 107] p 311 
2. Possession by Cotenant [§ 108] p 312 x 
3. Possession by Tenant or Lessee [§ 109] p 312 
4. Vacant or Unoccupied Land [§ 110] p 312 
5. Effect of Adverse Possession [§§ 111-118] p 312 


a. Of Land [§§ 111-117] p 312 x 
(1) Possession for Statutory Period [§ 111] p 312 ae 
(2) Possession Short of Statutory Period [§§ 112-117] p 312 ~ 


(a) Common-Law Doctrine [§ 112] p 312 
(b) Reasons for Doctrine [§ 113] p Paid 
; (ec) Character of Possession Essential To Bar Partition [§ 114] p 314 
(d) Waiver of Defense of Adverse Possession [§ 115] p 315 
(e) Hquitable Title or Title Partly Legal and Partly Hauitable u 116] p 315 
(f) Under Special Statutory Provisions [§ 117] p 315 
b. Of Personal Property [§.118] 316° > 
G. Effect of Provisions of Wills or Deeds on Right To Paveweas [§§ 119-129] p 316 
1. In General [§ 119] p 316 
2. Property Subject to Trust [§§ 120-125] p 317 
a. In General [§ 120] p 317 
b. Land Directed To Be Sold [§§ 121-122] p 318 
(1) In General [§ 121] p 318 
(2) Reconversion [§ 122] p 319 
ce. Trusts To Secure Payment of Loans or Other Debts [§ 123] p 319 
d. Property Held in Common by Several Trustees for Different AUR o. [§ 124] p 
319 
e. Effect of Termination of Trust [§ 125] p 319 
3. Direction for Partition To Be Made by Executors or Trustees [§ 126] p 320 
4. Property Not To Be Divided before Fixed Date or Happening of Designated Contingency 
[§§ 127-128] p 320 
a. In General [§ 127] p 320 
b. Application and Hatent of Rule [§ 128] p 320 
5. Property Reserved for Particular Purpose [§ 129] p 321 
H. Effect of Agreements between Cotenants on Right To Par tition [§§ 130-133] p 321 
ip In General [§ 130] p 321 
2. Agreements Not To Partition Land [§§ 131-133] p 321 
a. In General [§ 131] p 321 
b. Hapress or Implied Agreement [§ 132] p 322 
ce. Cancellation and Determination by Operation of Law [§ 133] p 323 
I. Conditions Precedent [§§_ 134-142] p 323 
1. Doing Equity [§ 134] p 323 
2. Obtaining Consent of Others Interested [§ 135] p 323 
3. Settlement of Estates [§§ 136-140] p 323 
a. Estates of Intestates [§§ 136-139] p 323° 
(1) In General [§ 136] p 323 
(2) Settlement Required [§ 137] p 325 
(3) Settlement Not Required [§ 138] p 325 
(4) Payment of, or Security for, Debts [§ 139] p 326 
b. Estates Passing by Will [§ 140] p 326 
4. Authorization of Family Meeting and Appraisement [§ 141] p 327 
5.. Other Conditions [§ 142] p 327 
J. Defenses and Objections to Relief [§§ 143-150] p 328 & 
. In General [§ 143] p 328 Fy 
. Title to Entire Premises in Defendant [§ 144] p 328 
Title in Third Person [§ 145] p 328 
. Partition by Act of Parties [§ 146] p 328 
. Improvement of Premises by One Cotenant [§ 147] p 329 
Advancements to Heirs of Estate [§ 148] p 329 
. Conveyance of Particular Part of Premises by One or All of the Cotenants [§ 149] p 329 
. Other Defenses and Objections to Relief [§, 150] p 329 
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K. Matters in Abatement of Action [§§ 151-153] p 330 
1. In General [§ 151] p 330 
2. Pendency of Other Action or Proceeding [§ 152] p 330 
3. Death of Party to Action [§ 153] p 331 
L. Successive Actions [§ 154] p 331 
M. Property Included in Action [§§ 155-163] p 332 
1. Necessity for Including All Land Held in Cotenancy [§§ 155-160] p 332 
a. In General [§ 155] p 332 
b. Uniting Several Tracts in One Proceeding [§§ 156-157] p 332 
(1) In General [§ 156] p 332 
(2) In New York [§ 157] p 333 
ce. Effect of Consent or Mistake [§ 158] p 333 
d. LHffect of Present Title to Part and a Reversionary Interest in Another Part [§ 159] p 
333 
e. Effect of Conveyance by One Cotenant [§ 160] p 333 
2. Uniting Lands Situated in Two or More Counties [§ 161] p 334 
3. Inclusion of Interlock in Partition Proceedings [§ 162] p 334 
4. Uniting Real and Personal Property in One Proceeding [§ 163] p 334 
N. Who May Maintain Suits for Partition [§§ 164-207] p 334 
1. Cotenants of All Classes [§§ 164-165] p 334 
a. In General [§ 164] p 334 
b. Mode of Creation of Cotenancy Immaterial [§ 165] p 335 
2. Owners of Fee [§ 166] p 336 
3. Owners of Estates for Life or Years [§§ 167-170] p 336 
a. Right To Partition among Themselves [§ 167] p 336 
b. Right To Partition against Remaindermen or Reversioners [§§ Ree Aae p 336 
(1) In General [§ 168] p 336 
(2) Reasons for Rule [§ 169-170] p 338 
4. Owners of All or Part of Particular Estate Who Also Own Part of Remainder or Reversion 
[§ 171] p 338 
. Owners of Life Estate in Part and Fee in Balance [§ 172] p 339 
. Owners of Unequal Estates in Possession [$§ 173-174] p 340 
a. Right To Partition among Themselves [§ 173] p 340 
b. Where There Are Other Interests in Remainder or Reversion [§ 174] p 340 
7. Remaindermen and Reversioners [§§ 175-184] p 341 
a. Right To Partition among Themselves [$$ 175-181] p 341 
(1) In General [§ 175] p 341 
(2) Under Special Statutory Authorization [§§ 176-177] p 341 
(a) In General [§ 176] p 341 
(b) Limitation on Right Conferred by Statute [§ 177] p 342 
(3) Contingent Remainders or Reversions [§ 178] p 343 
(4) On Determination of Particular Estate [§ 179] p 343 
(5) 
(6 


o> On 


On Waiver or Disclaimer of Right by Life Tenant [§ 180] p 343 
) On Consent of Life Tenant or of Parties Interested [§ 181] p 343 
b. Right To Partition against Tenants for Life or Years [§§ 182-184] p 344 
(1) In General [§ 182] p 344 
(2) Statutory Provisions as Affecting Rule [§ 183] p 344 
(3) Consent as Affecting Rule [§ 184] p 345 
8. Grantees [§ 185] p 345 
9. Purchasers at Execution or Judicial Sales [§ 186] p 346 
10. Persons Subject to Disability [§§ 187-188] p 346 
a. Infants [§ 187] p 346 
b. Lunatics [§ 188] p 347 é 
' 11. Husband or Wife [§ 189] p 347 
12. Owners of Land Subject to Dower Rights [§§ 190-194] p 348 
a. Inchoate Dower [§ 190] p 348 
b. Dower Consummate [§§ 191-194] p 348 
(1) Before Assignment [§ 191] p 348 
(2) After Assignment [§§ 192-194] p 349 
(a) Partition of Property Assigned [§ 192] p 349 
(b) Partition of Property Not Assigned [§ 193] p 349 
(ec) Partition of Entire Property [§ 194] p 349 
13. Widow [§§ 195-196] p 349 
a. Of Severalty Owner [§ 195] p 349 
b. Of Cotenant Owner [§ 196] p 350 
14. Tenant by Curtesy [§ 197] p 350 
15. Trustees [§§ 198-199] p 350 
a. In General [§ 198] p 350 
b. In Bankruptcy [§ 199] p 351 
y 116. Cestuis Que Trust [§ 200] p 351 
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17. Mortgagors [§ 201] p 351 

18. Mortgagees [§ 202] p 352 

19. Hxecutors and Administrators; Tutors [§ 203] p 353 

20. Persons Having Right of Entry for Condition Broken [§ 204] p 354 


21. Persons Having Right of Redemption from Judicial or Execution Sales [§ 205] p 354 
22. Aliens [§ 206] p 354 


23. Religious Corporations [§ 207] p 354 
O. Persons against Whom Action for Partition May Be Brought [§ 208] p 354 


II. PROCEEDINGS AND RELIEF [§§ 209-549] p 354 
A. Jurisdiction [§§ 209-222] p 354 
1. To Partition Real Property [§§ 209-21614] p 354 
a. In England [§§ 209-210] p 354 x 
\(1) At Law [§ 209] p 354 
(2) In Chancery [§ 210] p 354 
b. In the United States [§§ 211-21614] p 355 
(1). Federal Courts [§ 211] p 355 
(2) State Courts of Law [§ 212] p 355 
(3) State Courts of General Equity Jurisdiction [§§ 213-214] p 355 
(a) In General [§ 213] p 355 
(b) Concurrent Jurisdiction with Other Courts [§ 214] p 356 
(4) Particular Courts Designated by Organic and Statutory Law [§§ 215-21614] p 
B57 


Ya 


a 


(a) In General [§ 215] p 357 
(b) Probate Courts [§§ 216-21614] p 358 
aa. In Generat {§° 216] p 358 
bb. As Part of Settlement and Distribution of Estates of Decedents 
[§ 21614] p 359 
2. To Partition Personal Property [§ 217] p 360 
3. Jurisdiction of the Person and Subject Matter [§ 218] p 361 
4. Territorial Limits of Jurisdiction [§§ 219-220] p 361 
a. Land Situated Outside of State [§ 219] p 361 
b. Land Situated within State; Venue [§ 220] p 361 
5. Assumption of Jurisdiction by One Court as Affecting Jurisdiction of Another Court 
[§ 221] p 362 
6. Waiver of Objections to Jurisdiction [§ 222] p 362 ~ 
B. Form of Remedy [§§ 223-225] p 363 
1. In General [§ 223] p 363 
2. Actions at Law [§ 224] p 363 
3. Suits in Hquity [§ 225] p 363 
C. Limitations and Laches |§§ 226-229] p 363 
1. Limitations [§ 226] p 363 
2. Laches [§§ 227-229] p 364 
a. In General [§ 227] p 364 
b. Action against Purchasers or Mortgagees or Holders of Mineral Leases,[§ 228] p 364 
ce. Where No Right or Obligation To Institute Action Sooner [§ 229] p 365 
D. Parties [§§ 230-292] p 365 
1. Necessary Parties [§§ 230-232] p 365 
a. In General [§ 230] p 365 
b. Cotenants [§§ 231-232] p 365 
(1) In General [§ 231] p 365 
(2) Effect of Nonjoinder [§ 232] p 366 
2. Parties Plaintiff [§§ 233-241] p 366 
a. In General [§ 233] p 366° 
b. Infants [§ 234] p 367 
ce. Lunatics [§ 235] p 367 
d. Joinder of Plaintiffs [§§ 236-241] p 368 
(1) In General [§ 236] p 368 
(2) Hxecutors and Administrators [§ 237] p 368 
(3) Infants [§ 238] p 368 
(4) Husband or Wife of Cotenant [§ 239] p 369 
(5) Trustees and Cestuis Que Trust [§ 240] p 369 - 
(6) Life Tenants and Remaindermen [§ 241] p 369 + 
3. Parties Defendant [§§ 242-281] p 369 
a. Cotenants [§ 242] p 369 
b. Heirs and Devisees [§ 243] p 369 
ce. Grantors and Purchasers of the Property [§§ 244-247] p 370 
(1) In General [§ 244] p 370 
(2) Purchasers Pendente Lite [§ 245] p 371 
(83) Grantor and Grantee of Part by Metes and Bounds [§ 246] p 371 
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(4) Grantees of Cotenant Assuming To Convey Entire Property [§ 247] p 371 
d. Wife or Husband of Cotenant [§§ 248-251] p 371 
(1) Wife of Cotenant [§§ 248-250] p 371 
(a) Having Dower Right [§§ 248-249] p 371 
aa. In General [§ 248] p 371 
bb. Under Special Statutory Provisions [§ 249] p 372 
(b) Having Homestead Right [§ 250] p 373 
(2) Husband of Cotenant [§ 251] p 373 
e. Widow of Deceased Cotenant [§§ 252-253] p 373 
(1) In General [§ 252] p 373 
(2) On Partition of His Estate [§ 253] p 373 
f. Widower [§§ 254-256] p 374 
(1) Of Deceased Cotenant [§§ 254-255 ] p 374 
(a) In General [§ 254] p 374 
(b) On Partition of Her Estate [§ 255] p 374 
(2) Of Deceased Daughter of Community Owners [§ 256] p 374 
ge. Wife or Husband of Tenant in Tail [§ 257] p 374 
h. Mortgagors [§ 258] p 374 
i. Lienholders [§§ 259- 362] p 375 
(1) In General [§ 259] p 375 
(2) Mortgagees [§§ 260-262] p 375 
(a) Of Undivided Interest [§ 260] p 375 
(b) Of Entire Premises [§ 261] p 376 - 
(ce) Of Some of Several Tracts, All of Which Sought To Be Partitioned [§ 
262] p 376 
. General and Judgment Creditors [§ 263] p 376 
. Trustees and Cestwis Que Trust [§§ 264-265] p 377 
(1) In General [§ 264] p 377 
(2) In Deed of Trust To Secure Debt [§ 265] p 378 
l. Hazecutors and Administrators [§ 266] p 378 
m. Lessors and Lessees [§ 267] p 380 
n. Holders of Hasements [§ 268] p 380 
0. Adverse Claimants [§§ 269-270] p 380 
(1) In General [§ 269] p 380 
(2) Persons Holding Land Adversely to Cotenants [§ 270] p 381 
p. Owners of Life Estate [§ 271] p 381 
q. Remaindermen or Reversioners [§ 272] p 382 
r. Persons Having Contingent Interests [§ 273] p 383 
s. Persons Having No Title or Interest [§§ 274-275] p 383 
(1) In General [§ 274] p 383 
(2) In Possession [§ 275] p 383 
t. Infants and Insane Persons [§ 276] p 383 
u. Children En Ventre Sa Mere [§ 277] p 384 
v. Unknown Owners [§ 278] p 384 
w. The State or the United States [§ 279] p 384 
x. Persons Interested in Different Capacities [§ 280] p 385 
y. Representation of Numerous Parties [§ 281] p 385 
4. Substitution of Parties [§ 282] p 385 
5. Bringing in New Parties [§ 283] p 385 
6. Intervention [§§ 284-289] p 386 
a. Right To Intervene [§§ 284-288] p 386 
(1) In General [§ 284] p 386 
(2) Adverse Claimants [§ 285] p 387 
(3) Creditors [§ 286] p 388 
(4) Hxecutors and Administrators [§ 287] p 388 
(5) Mortgagees [§ 288] p 388 
b. Time To Intervene [§ 289] p 388 
7. Defects and Objections [§§ 290-292] p 389 
a. In General [§ 290] p 389 
b. Misjoinder of Parties [§ 291] p 389 | 
c. Defect of Parties [§ 292] p 389 
E. Process [§§ 293-309] p 390 
1. Necessity [§ 293] p 390 
2. Personal Service of Process [§§ 294-299] p 391 
a. In General [§ 294] p 391 
b. Form and Contents |§ 295] p 391 
ce. How Service Made [§ 296] p 391 
d. Time of Service [§ 297] p 391 
e. By Whom Served [§ 298] p 391 
‘  f. Return [§ 299] p 391 
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3. Service by Publication [§§ 300-306] p 391 
a. Persons on Whom Made [§ 300] p 391 
b. Construction of, and Compliance with, Statutes [§§ 301-306] p 392 
(1) Im General [§ 301] p 392 
(2) Notice [§§ 302-306] p 392 
(a) Necessity for and Contents [§ 302] p 392 
(b) Oath or Affidavit for Order of Publication [§ 303] p 393 
(ce) Order for Publication [§ 304] p 393 
(d) Time, Place, and Mode of Publication [§ 305] p 394 
(e) Appointment of Attorneys for Defendants Served by Publication [§ 306] 
. 394 


4 Against Infants and Lunatics [§§ 307-308] p 394 
a. In General [§ 307] p 394 
b. Nonresident Infants [§ 308] p 395 
5. Defects, Objections, and Amendments [§ 309] p 395 
F. Injunctions [§§ 310-312] p 396 
1. To Restrain Action at Law for Partition [§ 310] p 396 
2. To Preserve Property pending Suit [§ 311] p 397 
3. In Aid of Execution of Decree [§ 312] p 397 
G. Receivers [§§ 313-320] p 397 
1. Power To Appoint, and Effect of Appointment [§ 313] p 397 
2. Circumstances Authorizing Appointment or Refusal To Appoint [§§ 314-316] p 398 
a. Preservation and Protection of Property [§ 314] p 398 
b. Occupation of Entire Premises by One or More Tenants, or Occupancy in Connection 
with Other Facts [§ 315] p 398 
¢. Other Circumstances under Which. Application Should Be Granted or Denied [§ 316] 
p 399 
; aiopananion Notice, and Bond [§ 317] p 399 
. Powers and Duties [§ 318] p 399 
. Effect of Dismissal or Discontinuance of Action [§ 319] p 400 
. Erroneous Appointment as Affecting Right to Partition [§ 320] p 400 
, Complaint, or Petition [§§ 321-343] p 400 
. In General [§ 321] p 400: 
. Description of Parties |§ 322] p 401 
. Estates Subject to Partition [§ 323] p 401 
. Seizin and, Possession [§§ 324-3825] p 402 . 
a. Necessity for Showing [§ 324] p 402 
b. Sufficiency of Averment [§ 325] p 402 
5. Holding in Cotenancy [§§ 326-327] p 403 
a. Necessity of Averment [§ 326] p 403 
b. Sufficiency of Averment [§ 327] p 403 
6. Title [§§ 328-330] p 403 
a. Necessity for Alleging [§ 328] p 403 
b. Source or Evidence of Title [§ 329] p 404 
ce. Title or Interest of Adverse Claimants [§ 330] p 405 
7. Description of Property [§§ 331-333] p 405 
a. Necessity [§ 331] p 405 
b. Sufficiency [§§ 332-333] p 406 
(1) In General [§ 332] p 406 ‘ 
(2) By Reference to Exhibits [§ 333] p 406 
8.. Respective Interests or Moieties of Parties [§ 334] p 406 
9. Time of Ownership of Interest [§ 335] p 407 
10. Performance of Conditions Precedent [§ 336] p 407 
11. Averments in Respect of Unknown Owners [§ 337] p 408 
12. Showing Necessity for Sale [§ 338] p 408 
13. Averments Required by Statute [§ 339] p 408 
14. Claims for Incidental Relief [§ 340] p 408 
15. Anticipating Defenses [§ 341] p 408 
16. Reasons for Desiring Partition [§ 342] p 408 
17. Prayer for Relief [§ 343] p 408 
I. Plea or Answer [§§ 344-351] p 409 
. In General [§ 344] p 409 
. Pleas in Abatement fs 345] p 409 ay ou 
. General Issue or General Denial [§ 346] p 409 
. Setting Out Defendant’s Title [S§ 347-348] p 410 
a. In Courts Exercising Equitable Jurisdiction Only [§ 347] p 410 
b. In Courts Exercising Both Legal and Equitable Jurisdiction [§ 348] p 410 
5. Pleas in Equity [§ 349] p 411 
6. Admissions in Pleadings [§ 350] p 411 
7. Waiver of Defenses Not Pleaded [§ 351] p 411 
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J. Cross Bill, Cross Complaint, or Cross Petition [§§ 352-359 ] p 412 
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In General [§ 352] p 412 
Matters Available to Defendant by Answer or on Allegations of Bill or Complaint 


[§ 353] p 412 


. Time of Filing [§ 354] p 412 
Requisites and Sufficiency [§§ 355-356] p 412 


a. In General [§ 355] p 412 
b. Relation to Original Bill, Complaint, or Petition [§ 356] p 413 


Bringing In New Parties [§ 357] p 413 
Effect of Dismissal of Original Bill [§ 358] p 413 


7. Abandonment of Cross Bill [§ 359] p 413 


. Replication or Reply [§ 360] p 413 
. Demurrers [§§ 361-363] p 413 


1. In General [§ 361] p 413 
2. Grounds of Demurrer [§ 362] .p 414 
3. General Demurrer [§ 363] p 414 
Amended and Supplemental Pleadings [§§ 364-368] p 415 
1.-Amended Pleadings [S$ 364-367] p 415 


a. In General [§ 364] p 415 

b. What Amendments Permissible [§ 365] p 415 

ce. Time of Amendment [§ 366] p 416 

d. Operation and Effect of Amendment [§ 367] p 416 


2. Supplemental Pleadings [§ 368] p 416 
Signature and Verification [§ 369] p 416 


. Bill of Particulars [§ 370] p 417 
. Issues, Proof, and Variance [§§ 371-375] p 417 


1. Scope of Issues [§ 371] p 417 
2. Evidence Admissible under Pleadings [§§ 372-374] p 417 


a. In General [§ 372] p 417 
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b. Evidence Admissible under Bill, Petition, or Complaint [§ 373] p 417 


ce. Evidence Admissible under Plea or Answer [§ 374] p 417 


3. Variance between Allegations and Proof [§ 375] p 418 


. Evidence [§§ 376-387] p 419 


1. Burden of Proof [§§ 376-383] p 419 


a. In General [§ 376] p 419 
b. On Plaintiff [§§ 377-382] p 419 
(1) In General [§ 377] p 419 , 
(2) Possession [§ 378] p 419 
(3) Holding in Cotenancy [§ 379] p 419 
(4) Title [§§ 380-381] p 419 
(a) In General [§ 380] p 419 
(b) Plaintiffs Claiming as Heirs [§ 381] p 420 
(5) Respective Interests or Moieties [§ 382] p 420 
c. On Defendant [§ 383] p 420 


2. Presumptions [§ 384] p 420 
3. Admissibility [§ 385] p 421 
4. Weight and Sufficiency [§§ 386-387] p 422 


a. In General [§ 386] p 422 
b. Title [§ 387] p 422 


. Dismissal or Nonsutt [§§ 388-389] p 423 


1. Involuntary [§ 388] p 423 
2. Voluntary [§ 389] p 423 
Trial or Hearing [§§ 390-396] p 424 
1. In General [§ 390] p 424 , 
2. Scope of Inquiry [§§ 391-892] p 424 


a. In General [§ 391] p 424 
b. Disputed Title [§ 392] p 424 


3. Reference for Trial of Issues [§ 393] p 424 
4. Submission of Issues to Jury-[§ 394] p 425 
5. Findings and Verdict [§§ 395-396] p 426 


a. Findings [§ 395] p 426 
b. Verdict [§ 396] p 427 


. New Trial or Rehearing |§ 397] p 427 


Judgment or Decree [§§ 398-430] p 427 
1. In General [§ 398] p 427 


id 


. As Final or Interlocutory [§ 399] p 428 
. Time of Rendition [§ 400] p 428 

. Existence of Jurisdiction [§ 401] p 429 
5. 


Requisites and Contents [§§ 402-406] p 429 
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In General [§ 402] p 429 
. Designation of Parties [§ 403] p 429 
. Description of Property [§ 404] p 429 
Conformity to Pleadings, Issues, and Proof [§ 405] p 430 
Conformity to Findings, ‘Verdict, and Decision [§ 406] p 430 
: Pr esumptions as to Haxistence [8 407] p 480 
. Signature, Entry, and Record [§ 408] p 430 
. Judgment by Default or on Consent [§ 409] p 431 
. Where Disclaimer Filed [§ 410] p 431 
. Construction [§§ 411-412] p 431 
a. In General [§ 411] p 431 
b. Interests and Shares Passing [§ 412] p 432 
11. Operation and Effect [§§ 413-417] p 432 x 
a. In General [§ 413] p 432 
b. Ratification and Estoppel [§ 414] p 433 
ce. Conclusiveness [§§ 415-417] p 483 
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(1) In General [§ 415] p 433 * 
(2) Matters Concluded [§ 416] p 434 S 
(3) Persons Concluded [§ 417] p 434 SS 


12. Amendment or Correction [§ 418] p 435 
13. Opening and Vacating [§ 419] p 436 
14. Equitable Relief [§§ 420-422] p 437 
a. In General [§ 420] p 487 
b. Proceedings [§§ 421-422] p 438 
(1) Im General [§ 421] p 488 
(2) Defenses [§ 422] p 438 ~~" 
15. Collateral Attack [§§ 423-429] p 438 
a. In General [§ 423] p 438 
b. Parties Affected by Rule [§ 424] p 438 
ce. Grounds [§§ 425-429] p 43 
(1) In General [§ 425] p 438 
(2) Want of Jurisdiction [§§ 426-427] p 438 
(a) In General [§ 426] p 438 
(b) Want of Process or Service [§ 427] p 439 
(3) Fraud [§ 428] p 439 
(4) Errors and Irregularities [§ 429] p 439 : 
16. Enforcement [§ 430] p 440 
V. Scope and Extent of Relief [§§ 431- 549] p 440 
1. In General [§ 431] p 440 
2. Determination as to Rights of Parties in Property [§§ 432-434] p 440 
a. In General [§ 432] p 440 
b. Leaving Questions for Future Determination [§ 433] p 441 
c. Requisites and Sufficiency of Judgment or Decree [§ 484] p 442 
3. Determination as to Mode of Partition [§§ 485-476] p 442 
a. Necessity for Determination [§ 435] p 442 
b. Partition in Kind Favored [§ 436] p 442 
ce. Statutory Authorization of Sale [§§ 437-438] p 443 
(1) Prerequisite to Order of Sale [§ 487] p 448 
(2) Constitutionality of Statute [§ 438] p 445 
d. Circumstances Affecting Determination [§§ 4389-45514] p 445 
(1) In General [§ 489] p 445 
(2) Actual Partition Possible and Not Prejudicial [§ 440] p 445 
(3) Resultant Advantages or Disadvantages from Respective Methods [§ 441] 
p 445 
(4) Nature, Amount, and Situation of Property [§§ 442-445] p 446 
(a) In General [§ 442] p 446 
(b) Mining Property [§ 443] p 447 
(c) Timber Lands and Standing Timber [§ 444] p 447 
(d) Water Rights [§ 445] p-448 
(5) Value of Shares [§§ 446-447] p 448 
(a) In General [§ 446] p 448 
(b) Value before Compared with Value after Division [§ 447] p 448 
(6) Adjacent Land Owned by Cotenant [§ 448] p 448 
(7) Liens or Other Charges on Land [§ 449] p 448 
(8) Situation of Parties; Their Interests and Financial Status [§ 450] p 449 
(9) Disability of Some Cotenants [§ 451] p 449 
(10) Consent of Parties Interested |§ 452] p 450 
(11) Objections of Parties Interested [§ 453] p 450 
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(12) Provisions of Wills or Deeds [§ 454] p 451 
ne Agreements Not To Partition [§ 455] p 451 
(14) Offer of Interested Party To Buy Whole Tract [§ 45514] p 451 
e. Sale of Part and Allotment in Kind of Residue [§ 456] p 451 
f. Who May Maintain Actions for Sale [§ 457] p 452 
g. By Whom Determined [§§ 458-465] p 452 
(1) In General [§ 458] p 452 
(2) Oath of Commissioners [§ 459] p 453 
(3) Report of Commissioners [§§ 460-465] p 453 
(a) In General [§ 460] p 453 
(b) Contents [§ 461] p 453 
(c) Objections [§ 462] p 454 
(d) Operation and Effect [§ 463] p 454 
(e) Confirmation [§ 464] p 454 
_ (£) Setting Aside [§ 465] p 454 
h. Pleading [$$ 466-471] p 455 
(1) Bill, Complaint, or Petition [§§ 466-469] p 455 
(a) Necessity for Alleging Grounds for Sale [§ 466] p 455 
(b) Sufficiency of Allegations [§ 467] p 455 
(ce) Prayer [§§ 468-469] p 456 
aa. To Authorize Sale [§ 468] p 456 
bb. To Authorize Division [§ 469] p 456 
(2) Answer [§ 470] p 456 
(3) Admissions in Pleadings [§ 471] p 456 
i. Evidence [§§ 472-474] p 457 
(1) Presumptions and Burden of Proof [§ 472] p 457 
(2) Admissibility [§ 473] p 457 
(3) Weight and Sufficiency [§ 474] p 457 
j. Findings of Court [§ 475] p 458 
k. Questions of Fact [§ 476] p 458 
4. Relief Incidental to Partition [§§ 477-549] p 458 
a. In General [§ 477] p 458 
b. Adjustment of Claims and Equities between Parties in General [88 478-479] p 459 
(1) General Rule [§ 478] p 459 
(2) Limitations of Rule [§ P4179) pr460\ 
ce. Accounting for, or Repayment of, Advances [§§ 480-486] p 461 
(1) In General [§ 480] p 461 
(2) Payment of Purchase Money [§ 481] p 462 
(3) Payment or Assumption of Liens and Encumbrances [§§ 482-483] p 462 
(a) In General [§ 482] p 462 
(b) Taxes and Assessments [§ 483] p 462 
(4) Allowance of Interest [§ 484] p 463 
(5) Establishment and Enforcement of Rights [§ 485] p 463 
(6) Iden for Advances [§ 486] p 464 
d. Adwancements by Ancestor [§ 487] p 464 
e. Rents and Profits [§§ 488-496] p 465 
(1) Right to Accounting in General [§ 488] p 465 
(2) Rents and Profits Chargeable, and Extent of Allowance or Charge [§§ 489- 
491] p 467 
(a) In General [§ 489] p 467 
(b) Rents and Profits Derived from Improvements [§ 490] p 467 
(c) Interest [§ 491] p 467 
(3) Waiver and Estoppel To Assert Rights [§ 492] p 467 
(4) Establishment and Enforcement of Rights [§§ 493-495] p 468 
(a) In General [§ 493] p 468 ; 
(b) Limitations and Laches [§ 494] p 468 
(ce) Parties [§ 495] p 468 
(5) Lien [§ 496] p 468 
f. Improvements [§§ 497-511] p 469 
(1) Right to Allowance in General [§ 497] p 469 
(2) Particular Circwmstances Affecting Right [§§ 498-501] p 469 
(a) In General [§ 498] p 469 
(b) Bona Fide Claim of Sole Ownership [§ 499] p 470 
, (c) Consent of Cotenant [§ 500] p 470 
(d) Improvements for Which Compensation Will Be Made [§ 501] p 470 
(3) Persons Entitled to Allowance {§§ 502-504] p 470 
(a) In General [§ 502] p 470 
(b) Grantees of Cotenants [§ 503] p 471 
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(c) Improvements by Life Tenants, Remaindermen, or Reversioners [§ 504] 


(4) Methods of Adjustment [§§ 505-508] p 471 
(a) In General [§ 505] p 471 
(b) Allotment of Improved Part to Tenant Making Improvement [§ 506] p 
471 
(c) Requiring Payment of Compensation by Other Cotenants [§ 507] p 473 
(d) Assigning Increased Quantity of Land to Improver [§ 508] p 474 
(5) Hatent of Allowance [§ 509] p 474 
(6) Hstablishment of Rights [§ 510] p 474 
(7) Lien for Improvements [§ 511] p 474 
g. Waste; Conversion and Appropriation of Property [§ 512] p 475 
h. Set-Off or Deductions as to Particular Claims or Liabilities [§§*513-517] p 475 
(1) In General [§ 513] p 475 
(2) Between Rents or Rental Value and Other Claims [§§ 514-517] p 476 
(a) In General [§ 514] p 476 
(b) Improvements [§ 515] p 476 ‘ 
(c) Advances To Pay Encumbrances Generally [§ 516] p 47% 
(d) Advances To Pay Taxes [§ 517] p 477 
i. Owelty or Equalization of Shares [§§ 518-529] p 477 
(1) In General [§ 518] p 477 
(2) Powers of Probate Courts [§ 519] p 478 
(3) Powers of Commissioners [§ 520] p 479 
(4) Len [§§ 521-526] p 479 
(a) Creation and Eaistence [§ 521] p 479 
(b) As Affecting Rights of Third Persons [§§ 522-523] p 479 
aa. In General [§ 522] p 480 
bb. Priorities [§ 523] p 480 
(c) Enforcement [§§ 524-526] p 480 
aa. In General [§ 524] p 480 
bb. Limitations and Laches [§ 525] p: 480 
ec. Counterclaim [§ 526] p 481 
(5) Payment [§§ 527-529] p 481 
(a) In General [§ 527] p 481 
(b) Condition Precedent to Vesting of Title [§ 528] p 481 
(c) Security for Payment [§ 529} p 481 
j. Claims by or against Decedent’s Estate [§§ 530-531] p 481 
(1) Indebtedness to Estate [§ 530] p 481 
(2) Claims against Estate [§ 531] p 481 
k. Encumbrances [§§ 532-535] p 482 
(1) On Property To Be Partitioned [§§ 532-534] p 482 
(a) In General [§ 532] p 482 
(b) Apportionment and Distribution [§ 533] p 484 
(ce) Enforcement of Collection [§ 534] p 484 
(2) Encumbrances on Undivided Interests [§ 535] p 484 
1. Dower and Homestead Rights [§§ 536-537] p 485 
(1) Dower [§ 536] p 485 
(2) Homestead [§ 537] p 485 
m. Determination and Protection of Rights of Transferee [§§ 538-539] p 486 
(1) Im General [§ 538] p 486 
(2) Mode of Protection [§ 539] p 487 
n. Future Interests, and Rights of Unknown or After-born Persons [§§ 540-541] p 488 
(1) Im General [§ 540] p 488 
(2). Remaindermen or Reversioners [§ 541] p 488 
. Pretermitted Child [§ 542] p 489 
. Relief Where Partition Denied [§ 543] p 489 
. Pleading To Authorize Particular Relief [§§ 544-546] p 489 
(1) In General [§ 544] p 489 
(2) Prayer for Relief [§ 545] p 490 
(3) Cross Bill, Cross Complaint, or Answer [§ 546] p 490 
r. Proof To Authorize Particular Relhkef [§§ 547-549] p 492 ; 
(1) Burden of Proof [§ 547] p 492 a 
(2) Admissibility [§ 548] p 492 
(3) Sufficiency [§ 549] p 493 


III. ACTUAL PARTITION [§§ 550-632] p 493 
A. Commissioners, Referees, or Other Officers To Make Partition [§§ 550-562] p 493 
1. Necessity [§ 550] p 493 
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2. Eligibility and Qualifications [§§ 551-553] p 493 
a. In General [§ 551] p 493 
b. Objections to Appointment [§§ 552-553] p 494 
(1) In General [§ 552] p 494 
(2) Waiver [§ 553] p 494 
. Number [§ 554] p 494 
. Appointment [§ 555] p 494 
. Oath [§ 556] p 495 
Writ or Commission [§ 557] p 496 
. Instructions [§ 558] p 496 
. Number Required To Act [§ 559] p 496 
. Powers and Duties in General [§ 560] p 496 
10. Removal or Revocation of Appointment [§ 561] p 497 
11. Compensation [§ 562] p 497 
B. Survey [§ 563] p 497 
C. Inspection [§ 564] p 498 
D. Appraisal [§ 565] p 498 
E. Notice and Hearing [§ 566] p 498 
~F. Division and Allotment of Property [§$ 567-588] p 499 
1. Property To Be Included [§ 567] p 499 
2. Mode [§§ 568-583] p 499 
a. In General [§ 568] p 499 
b. Division [§§ 569-579] p 500 
Quality and Quantity [§ 569] p 500 
Number of Parcels or Tracts [§ 570] p 500 
Creation of Easements and Servitudes [§ 571] p 500 
Establishment of Building Lines [§ 572] p 501 
As Affected by Nature of Property [§§ 573-578] p 501 
(a) Waters and Water Rights [§ 573] p 501 
(b) O2l, Gas, and Mineral Rights [§ 574] p 501 
(ec) Buildings [§ 575] p 501 
(d) Town or Cemetery Lots [§ 576] p 501 
(e) Tidal Flats [§ 577] p 501 
(f) Hasements Appurtenant [§ 578] p 501 
(6) Alternate Enjoyment of Entire Property [§ 579] p 501 
ce. Allotment [§§ 580-583] p 501 © 
(1) Tract Adjoining Other Lands of Allottee [§ 580] p 501 
(2) Parcel Previously Conveyed or Wasted [§ 581] p 502 
(3) Homestead [§ 582] p 502 
(4) Assignment of Shares by Lot [§ 583] p 502 
3. Dower Rights [§ 584] p 502 
4. Partition of Distinct Parcels or Pr: operty of Different Kinds [§ 585] p 503 
5. Partial Partition [§§ 586-587] p 503 
a. In General [§ 586] p 503 
b. Assignment of Part to Several Parties in Common [§ 587] p 503 
6. Effect of Attempted Voluntary Partition [§ 588] p 504 
G. Report or Return [§§ 589-604] p 504 
1. In General [§ 589] p 504 
2. Time [§ 590] p 504 
3. Form and Contents [§§ 591-600] p 504 
a. In General [§ 591] p 504 
b. Oath [§ 592] p 504 
ce. Notice [§ 593] p 504 
d. pie cecing: [§ 594 p 505 
e. Hvidence and Grounds for Conclusions [§ 595] p 505 
f. Valuation of Property [§ 596] p 505 
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. Description of Property and Shares [§ 597] p 505 
. Allotment or Distribution of Shares [§ 598] p 506 
i. Signature and Seal [§ 599] p 506 
Verification [§ 600] p 506 

4. Foinder or Concurrence of Commissioners [§ 601] p 506 

5. Filing and Recordation [§ 602] p 506 

6. Construction [§ 603] p 506 

7. Operation and Effect [§ 604] p 507 

H. Objections and Exceptions to Report {§§ 605-621] p 507 

1. Necessity [§ 605] p 507 

2. Who May Make is 606] p 507 

3. Time [§ 607] p 508 

4 Form and Contents [§ 608] p 508 
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5. Grounds [§§ 609-613] p 508 
a. In General [§ 609] p 508 
b. Qualifications of Commissioners [§ 610] p 508 
c. Contents of Report [§ 611] p 508 
d. Proceedings of Commissioners [§ 612] p 509 
e. Division and Allotment of Shares [§ 613] p 509 
6. Hearing and Determination [§§ 614-620] p 510 
a. In General [§ 614] p 510 
b. Presumptions and Burden of Proof [§ 615] p 510 
c. Hvidence [§§ 616-618] p 511 
(1) In General [§ 616] p 511 
(2) Admissibility [§ 617] p 511 
(3) Weight and Sufficiency [§ 618] p 511 
d. Amendment, Alteration, or Correction of Report [§ 619] p 511 
e. Setting Aside Report and Resubmission [§ 620] p 512 
7. Waiver [§ 621] p 512 
I. Confirmation of Report [§§ 622-626] p 512 
1. In General [§ 622] p 512 
2. Notice [§ 623], p 512 
3. Form and Sufficiency [§ 624] p 513 
4. Operation and Effect [§ 625] p 513 
5. Setting Aside [§ 626] p 513 
J. Conveyances [§§ 627-632] p 513 
. Necessity [§ 627] p 513 
. How and by Whom Made [§ 628] ® 514 
. Form and Contents [§ 629] p 514" “8 © 
. Approval or Confirmation by Court is 630] p 514 
. Construction and Operation [§ 631] p 514 
. Setting Aside’ [§ 632] p 514 


IV. TAKING LAND AT APPRAISED VALUE [§§ 633-655] p 515 
A. In General [§ 633] p 515 
B. Property to Which Applicable [§ 634] p 515 
C. Right To Take [§§ 635-639] p 515 
1. In General [§ 635] p 515 
2. Nature of Right [§ 636] p 516 ~~ 
3. Who May Eaercise Right [§§ 637-639] p 516 
a. In General [§ 637] p 516 
b. Preferences [§ 638] p 516 
c. Bidding for Shares [§ 639] p 517 
D. Proceedings [§§ 640-646] p 517 
1. In General [§ 640] p 517 
2. Valuation [§§ 641-642] p 517 
a. In General [§ 641] p 517 
b. Setting Aside [§ 642] p 518 
3. Return of Commission or Inquest [§ 643] p 518 
4, Rule To Accept or Refuse {[§ 644] p 518 
5. Time of Election [§ 645] p 518 
6. Award [§ 646] p 518 
E. Payment of Value [§§ 647-654] p 519 
1. Time [§ 647] p 519 
2. How Made [§ 648] p 519 
3. Effect of Payment or Receipt [§§ 649-650] p 519 
a. On Title [§ 649] p 519 
b. As Waiving Errors [§ 650] p 519 
4. Grounds for Refusing Payment [§ 651] p 519 
5. Security for Payment [§§ 652-654] p 519 
a. In General [§ 652] p 519 
b. Lien [§ 653] p 520 
ce. Enforcement [§ 654] p: 521 
_ F. Failure or Refusal To Take [§ 655] p 521 


V. SALE [§§ 656-864] p 521 
A. In General [§ 656] p 521 
B. Prerequisites [\§ 657-678] p 522 
1. In General [§ 657] p 502 
2. Order or Decree of Sale [$$ 658-666] p 522 
a. In General [§ 658] p 522 
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b. Time of Making [§ 659] p 522 
¢. Form and Contents [§§ 660-661] p 523 
(1) In General [§ 660] p 523 
(2) Contents [§ 661] p 523 
d. Validity [§ 662] p 523 
e. Conclusiveness and Effect [§ 663] p 524 
f. Opening or Vacating [§ 664] p 524 
Collateral Attack [§ 665] p 524 
h. Supplemental Decree [§ 666] p 524 
3. Appraisal and Inventory [\§ 667-670] p 525 
a. Necessity [§ 667] p 525 
b. Who May Act as Appraiser [§ 668] p 525 
ce. Proceedings [§ 669] p 525 
d. Setting Aside [§ 670] p 525 
4. Bond for Protection of Particular Owners [§§ 671-673] p 525 
a. Owners under Disability [§ 671] p 525 
b. Nonresident Owner [§ 672] p 525 
c. Reversioner or Remainderman [§ 673] p 526 
5. Notice or Advertisement of Sale [§$ 674-675] p 526 
a. In General [§ 674] p 526 
b. Mode of Giving [§ 675] p 526 
6. Reference To Ascertain Liens [§§ 676-678] p 526 
a. Necessity [§ 676] p 526 
b. Notice to Lienholders [§ 677] p 527 
ce. Report [§ 678] p 527 
. Injunction or Stay of Proceedings [§ 679] p 527 
; Opes To Sell [§§ 680-684] p 527 
1. In General [§ 680] p 527 
. Who May Be Appointed [§ 681] p 527 
. Death, Resignation, or Removal [§ 682] p 528 
. Compensation [§ 683] p 528 
. Duties and Liabilities; Action on Bond [§ 684] p 528 
EK. Terms and Conditions of Sale [§§ 685-688] p 529 
1. In General [§ 685] p 529 
2. Upset Price [§ 686] p 529 
3. Cash or Credit [§ 687] p 529 
4, Free from, or Subject to, Encumbrances [§ 688] p 529 
F. Time of Sale [§§ 689-691} p 530 
1. Im General [§ 689] p 530 
2. Postponement [§ 690] p 530 
3. Failure To Sell at Appointed Time; Renewal of Order [§ 691] P 531 
. Place of Sale [§ 692] p 531 
. Mode and Conduct of Sale [§§ 693-695] ie 531 
1. In General [§ 693] p 531 
2. Public or Private Sale [§ 694] p 532 
3. Sale in Parcels or in Gross [§ 695] p 532 
I. Who May Purchase [§§ 696-703] p 533 
1. In General [§ 696] p 533 
2. Judge Ordering Sale [§ 697] p 533 
3. Person Conducting Sale [§ 698] p 533 
4. Cotenants or Parties [§ 699] p 533 
5. Agent or Attorney on Own Account [§ 700] p 533 
6 
7 
8. 
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. Hxecutor or Administrator [§ 701] p 533 
. Guardian [§ 702] p 534 
Trustee [§ 703] p 534 
J. Bids [§§ 704-717] p 534 
1. In General [§ 704] p 534 
2. Acceptance of Bid [§ 705] p 534 
3. Withdrawal of Bid [§ 706] p 535 
4. Amount of Bid [§§ 707-709] p 535 
a. Sale to Highest Bidder [§ 707] p 535 
b. Sale for Less than Appraised Value [§ 708] p 535 
ce. As Ground for Withdrawal of Property from Sale [§ 709] p 535 
5. Misconduct of Bidders [§§ 710-711] p 535 
a. Puffing [§ 710] p 535 
b. Stifling Bidding or Discouraging Competition [§ 711] p 535 
6. Payment of Bid, and Set-Off [§§ 712-717] p 535 
a. In General [§ 712] p 535 
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b. Time of Payment [§ 713] p 536 
c. Sufficiency of Payment [§§ 714-716] p 536 
(1) In General [§ 714] p 536 
(2) Medium of Payment [§ 715] p 536 
(3) To Whom Made [§ 716] p 536 
d. Set-Off [§ 717] p 536 
K. Refusal To Comply with, and Relief from, Bid [§§ 718-730] p 537 
1. In General [§ 718] p 537 
2. Delay in Completing Sale [§ 719] p 537 
3. Defects in Title [§ 720] p 537 
4. Deficiency in Quantity [§ 721] p 538 
5. Haistence of Liens and Encumbrances [§§ 722-727] p 538 
. In General [§ 722] p 538 


a 
b. Debts of Decedent [§ 723] p 538 

c. Hasement [§ 724] p 539 

d. Legacy Charge [§ 725] p 539 

e. Restrictive Covenant [§ 726] p 539 ¥ 
f. Right to Possession in Another [§ 727] p 539 > 


6. Defects in Proceedings for or at Sale |§§ 728-729] p 539 
a. In General [§ 728] p 539 
b. Defect of Parties [§ 729] p 540 
7. Curing Defects [§ 730] p 540 
L. Enforcement of Compliance with Bid [§§ 731-742] p 541 
1. In General [§ 731] p 541 
2. Summary Proceedings [$9 732-734] p 541 
a. In General [§ 732] p 541 ; 
b. Rule or Motion [§ 733] p 541 
ce. Attachment for Contempt [§ 734] p 542 
3. Independent Action [§ 735] p 542 
4. Enforcement of Bond or Security {8 736] p 543 . 
5. Lien for Unpaid Purchase eney and Enforcement Thereof [§§ 737-740] p 543 
a. Creation, Nature, and Hatent [§ 737] p 543 
b. Assignment [§ 738] p 543 
c. Discharge or Extinguishment [§ 739] p 548 
d. Enforcement of Lien [§ 740] p 543 A 
6. Resale [§§ 741-742] p 544 
a. In General [§ 741] p 544 
b. Liability for Deficiency on Resale [§ 742] p 544 
M. Abatement of Price [§ 743] p 545 
N. Report or Return [§§ 744-761] p 545 
1. In General [§ 744] p 545 
2. Confirmation [§§ 745-761] p 545 
a. Necessity [§ 745] p 545 
b. Proceedings for Confirmation [§§ 746-761] p 546 
-(1) In General [§ 746] p 546 
(2) Who May Object [§ 747] p 546 
(3) Waiver, Ratification, and Estoppel To Object [§ 748] p 546 
(4) Time of Confirmation [§ 749] p 546 
(5) Hearing and Determination [§§ 750-755] p 547 
(a) In General [§ 750] p 547 
(b) Objections and Huceptions [§ 751] p 547 
(c) Evidence [§ 752] p 547 
(d) Approval or Disapproval [§§ 753-755] p 547 
aa. Discretion of Court [§ 753] p 547 
bb. Grounds [§§ 754-755] p 548 
(aa) In General [§ 754] p 548 
(bb) Inadequacy of Price [§ 755] p 549 
(6) Order or Decree [§§ 756-761] p 549° 
(a) Nature [§ 756] p 549 
(b) Record [§ 757] p 549 
(c) Operation and Effect [§§ 758-759] p 549 
aa. Im General [§ 758] p 549 : 
bb. As Curing Defects [§ 759] p 550 
(d) Opening or Setting Aside [§ 760] p 550 
(e) Collateral Attack [§ 761] p 550 
O. Who May Question Validity of Sale [\§ 762-763] p 551 
1. In General [§ 762] p 551 
2. Waiver, Ratification, and Estoppel [§ 763] p 551 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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P. Opening or Vacating [§§ 764-786] p 553 
1. Power and Discretion of Court [§ 764] p 553 
2. Relief as against Bona Fide Purchaser [§ 765] p 553 
3. Grounds [§§ 766-777] p 553 
a. In General [§ 766] p 553 
b. Defective or Invalid Judgment [§ 767] p 554 
ce. Irregularities in Proceedings [§§ 768-770] p 555 
(1) In General [§ 768] p 555 
(2) Relating to Notice [§ 769] p 555 
(3) Relating to Appraisal or Inventory [§ 770] p 555 
d. Fraud [§ 771] p 556 
e. Mistake, Surprise, or Casualty [§ 772] p 556 
f. Inadequacy of Price [§§ 773-774] p 557 
(1) In General [§ 773] p 557 
(2) In Connection with Other Circumstances [§ 774] p 557 
. Advance on Bid [§§ 775-777] p 558 
(1) In General [§ 775] p 558 
(2) In Connection with Other Circumstances [§ 776] p 558 
(3) Tender in Court, or Security, for Payment of Advance [§ 777] p 558 
4. Procedure [§§ 778-784] p 559 
a. Nature of Remedy fs 778] p 559 
b. Time of Proceedings, Limitations, and Laches [§ 779] p 559 
ce. Notice [§ 780] p 559 
d. Parties [§ 781] p 560 
e. Pleadings and Motion Papers [§ 782] p 560 
f. Hearing and Proofs [§ 783] p 560 
g. Conditions of Relief from Sale [§ 784] p 560 
5. Resale [§§ 785-786] p 560 
a. In General [§ 785] p 560 
b. Setting Aside Resale [§ 786] p 561 
Q. Collateral Attack [§ 787] p 561 
R. Title, Rights, and Liabilities of Purchaser [§§ 788-829] p 561 
1. Title in General [§ 788] p 561 
2. Time When Title Passes and Rights Accrue [§ 789] p 562 
3. Warranty [§ 790] p 563 
4. Property and Interest Passing {§§ 791-799] p 563 
. In General [§ 791] p 563 
. After-Acquired Property or Interests [§ 792] p 564 
. Appurtenances [§ 793] p 564 
. Hasements [§ 794] p 564 
. Interest of Heirs [§ 795] p 564 
Homestead Rights [§ 796] p 565 
Life Hstates and Remainders [§ 797] p 565 
Rights Acquired on Purchase of Part Interests [§ 798] p 565 
Right of Entry [§ 799] p 565 
ect of Claims, Liens, and Other Encumbrances [§§ 800-810] p 565 
In General [4 800] p 565 
. Rule of Caveat Emptor [§ 801] p 566 
. Notice [§ 802] p 566 
. Estoppel To Claim Lien [§ 803] p 567 
Failure of Referee To Discharge Lien [§ 804] p 567 
Particular Claims, Liens, and Encumbrances [§§ 805-810] p 567 
(1) Debts of Decedent [§ 805] p 567 
(2) Encumbrances Accruing pending Proceedings [§ 806] p 567 
) Judgments [§ 807] p 567 
(4) Lien for Unpaid Purchase Money [§ 808] p 567 
(5) Mortgages [§ 809] p 567 
(6) Taxes and Assessments [§ 810] p 568 
6. Hffect of Defects or Irregularities [§§ 811-814] p 568 
a. In General [§ 811] p 568 
b. Nonjoimder of Persons Having Interests [§ 812] p 570 
ec. Void or Voidable Decree [§ 813] p 570 
d. Noncompliance with Terms of Sale [§ 814] p 571 
%. Effect of Reversal of Judgment or Avoidance of Sale [§§ 815-818] p 571 
a. In General [§ 815] p 571 
b. Allowance for Imiprovements [§ 816] p 571 
ce. Recovery of Payments Made [§ 817] p 571 
d. Obligation of Purchaser To Account for Rents and Profits [§ 818] p 571 
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8. Right to Compensation for Expenditures [§ 819] p 572 
9. Right to Possession [§§ 820-822] p 572 
a. In General [§ 820] p 572 
b. Enforcement of Right [§ 821] p 572 
c. Compensation for Being Kept Out of Possession [§ 822] p 572 
10. Rents and Profits. [§§ 823-824] p 573 
a. In General [§ 823] p 573 
b. Crops [§ 824] p 573 
11. Liabilities of Purchasers [§ 825] p 574 
12. Title, Rights, and Liabilities of Purchaser’s Vendee [§§ 826-829] p 574 
a. In General [§ 826] p 574 
b. Vendee of Bankrupt Purchaser [§ 827] p 574 
c. Deficiency in Quantity of Land [§ 828] p 574 ‘ 
d. Liability of Such Vendee [§ 829] p 575 
S. Conveyance to Purchaser [§§ 830-838] p 575 
1. In General [§ 830] p 575 


2. Time for Conveyance [§ 831] p 575 be 
3. Who May Execute [§ 832] p 575 = 
4. Requisites and Validity [§ 833] p 576 ~ 
5. Construction, Operation, and Effect [\§ 834-837] p 576 


a. In General [§ 834] p 576 
b. As Evidence [§ 835] p 576 
e. Property and Interests Conveyed [§ 836] p 576 
d. Relation Back [§ 837] p 577 = 
6. Collateral Attack [§ 838] p 578 
T. Proceeds and Distribution Thereof [§‘ 889-864] p 578 
1. In General [§ 839] p 578 
2. Custody of Proceeds [S$ 840-841] p 578 
a. In General [§ 840] p 578 
b. Investment [§ 841] p 579 
3. Persons Entitled to Proceeds [§ 842] p 579 
4. Application to Particular Claims or Charges [§§ 843-847] p 580 
a. In General [§ 843] p 580 
b. Liens and Encumbrances [§§ 844-846] p 580 
(1) In General [§ 844] p 580 
(2) On Undivided Interest [§ 845] p 580 ; 
(3) Acquired Pendente Lite [§ 846] p 581 
ce. Debts of Deceased Ancestor [§ 847] p 581 
. Priorities between Claims [§ 848] p 582 
. Agreements as to Distribution [§ 849] p 582 
. Mode of Distribution and Shares of Distributees [§§ 850-857] p 582 
a. In General [§ 850] p 582 
b. Rights of Life Tenants [§§ 851-852] p 583 
(1) In General [§ 851] p 583 
(2) Protection of Contingent Interests [§ 852] p 584 
e. Adjustment of Equities [§§ 853-857] p 584 
(1) In General [§.853] p 584 
(2) Advances to Heirs [§ 854] p 584 
(3) Advances for Improvements [§ 855] p 584 
(4) Advances for Taxes [§. 856] p 585 
(5) Advances on Purchase Price [§ 857] p 586 
8. Duty of Purchaser To Apply [§ 858] p 586 
9. Inability of Selling Officer [§§ 859-860] p 586 
a. In General [§ 859] p 586 
b. Proceedings To Enforce [§ 860] p 586 
10. Procedure for Distribution [§§ 861-864] p 587 
a. In General [§ 861] p 587 
b. Pleading and Proof [§§ 862-863] p 588 
(1) In General [§ 862] p 588 
(2) Reference [§ 863] p 588 
ce. Order [§ 864] p 588 


VI. APPEAL AND ERROR [§§ 865-881] p 589. oy 
. Form of Review [§ 865] p 589 

. Decisions Reviewable [§ 866] p 589 

. Right of Review [§ 867] p 590 

. Presentation and Reservation in Lower Court of Grounds of Review [§ 868] p 590 
Parties {§ 869] p 591 

Requisites and Proceedings for Transfer of Cause [§ 870] p 591 
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Supersedeas or Stay of Proceedings |§ 871] p 591 
Assignment and Specification of Hrrors [§ 872] p 592 
. Record and Proceedings Not in Record [§ 873] p 592 
. Review [§§ 874-879] p 592 

. In General [§ 874] p 592 

. Parties Entitled To Allege Error [§ 875] p 593 

. Presumptions [§ 876] p 594 

. Discretion of Lower Court [§ 877] p 594 

. Questions of Fact and Findings [§ 878] p 595 

. Harmless Error [§ 879] p 595 

K. Determination and Disposition of Cause [§§ 880-881] p 596 
1. In General [§ 880] p 596 

2. Reversal [§ 881] p 596 


VII. COSTS AND FEES [§§ 882-917] p 597 
A. Right to Costs [§§ 882-883] p 597 
1. In General [§ 882] p 597 
2. Discretion of Court [§ 883] p 597 
B. Persons Entitled to Costs [§§ 884-886] p 598 
1. Plaintiffs-and Defendants [§§ 884-885] p 598 
a. Costs in Contested Cases [§ 884] p 598 
b. Costs of Dividing Property or Proceeds [§ 885] p 598 
2. Persons Not Parties [§ 886] p 598 
C. Persons Liable for Costs [§§ 887-894] p 599 
1. Plaintiffs and Defendants [§§ 887-890] p 599 
a. In General [§ 887] p 599 
b. Contested Cases [§ 888] p 599 
ce. Unfounded Claims [§ 889] p 599 
d. Unavailing Proceedings [§ 890] p 599 
2. Dower Claimants [§ 891] p 599 
3. Owner of Tax Title [§ 892] p 599 
4. Purchaser Pendente Lite [§ 893] p 600 
5. Attorneys Contesting Relative to Fees [§ 894] p 600 
D. Apportionment of Costs [§§ 895-896] p 600 
1. In General [§ 895] p 600 
2. By Special Decree [§ 896] p 601 
. Particular Items [§ 897] p 601 
. Interest on Allowances [§ 898] p 601 
. Additional Allowances [§§ 899-905] p 601 
1. In General [§ 899] p 601 
2. Amount [§ 900] p 601 
3. To Whom Made [§§ 901-904] p 601 
_a. Plaintiffs and Defendants [§ 901] p 601 
b. Guardians Ad Litem [§ 902] p 602 
ce. Referees [§ 903] p 602 
d. Attorneys [§ 904] p 602 
4, Personal Decree |§ 905] p 602 
H. Property and Funds Liable [§§ 906-910] p 602 
1. In General [§ 906] p 602 
2. Estate of Decedent [§ 907] p 602 
3. Rents and Income {§ 908] p 602 
4. Proceeds of Sale [§§ 909-910] p 602 
a. In General [§ 909] p 602 
b. Mortgaged Property [§ 910] p 603 
. Time of Taxing Costs and Ordering Disbursement [§ 911] p 603 
. Costs on Appeal [§§ 912-913] p 603 
1. In General [§ 912] p 603 
2. Reduction of Costs Allowed by Lower Court [§ 913] p 604 
K. Judgment, Taxation, and Enforcement of Payment [§§ 914-917] p 604 
1. In General [§ 914] p 604 
2. Motion To Retax Costs [§ 915] p 604 
3. Personal Judgment [§ 916] p 604 
4. Lien, Execution, and Sale [|§ 917] p 604 


VIII. ATTORNEY’S FEES [§§ 918-929] p 605 
A. In General [§ 918] p 605 
B. Persons Entitled [§ 919] p 606 
C. Persons Liable [§§ 920-921] p 606 
1. In General {§ 920] p 606 
‘ 2. In Adversary Proceedings [§ 921] p 607 
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D. Property or Funds Liable [§§ 922-924] p 608 
1. In General [§ 922] p 608 
2. Property [§ 923] p 608 
3. Proceeds of Sale [§ 924] p 608 
Apportionment [§ 925} p 608 
Services for Which Allowed [§ 926] p 609 
Amount, Power To Name, and Basis for Determining [§ 927] p 610 
Judgment and Enforcement of Payment [§ 928] p 611 
Appeal [§ 929] p 611 


IX. OPERATION AND EFFECT OF JUDICIAL PARTITION [§§ 930-948] p 611 
A. Actual Partition [§§ 930-943] p 611 
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1. In General [§ 930] p 611 rs 
2. On Remaindermen or Reversioners [§ 931] p 612 
3. On Lienors or Encumbrancers [§ 932] p 613 
4. On Lessees [§ 933] p 615 
5. On Holders of Easements [§ 934] p 615 os 
6. On Makers of Improvements [§ 935] p 615 ¥ 
7. On Rights of Children by Former Marriage [§ 936] p 615 * 
8. On Rights of Purchaser from Cotenant [§§ 937-939] p 615 

a. In General [§ 937] p 615 

b. Pendente Lite [§ 938] p 615 

ce. From Allottee [§ 939] p 616 
9. Implied Warranty [§§ 940-942] p. 616 


a. In General [§ 940] p 616 
b. Effect of Breach [§ 941] p 616 
ce. Remedy for Breach [§ 942] p 617 

10. Effect of Mistake [§ 943] p 617 

B. Sale in Partition [§§ 944-948] p 617 

1. In General [§ 944] p 617 

2. On Liens or Encumbrances [§§ 945-946] p 617 
a. In General [§ 945] p 617 
b. On Undivided Interests [§ 946] p 617 

3. On Leases [§ 947] p 618 

4. On Rights Acquired Pendente Lite [§ 948] p 618 


xu 


CROSS REFERENCES 


Allotment of Indian lands see Indians § 64 et seq. 

Boundaries, determination of see Boundaries §§ 170-359. 

Cancellation of deed see Cancellation of Instruments 9 
Gof sepy A150: 

Commons, partition of see Common Lands §§ 48-55. 

Community property see Husband and Wife §§ 1387- 
1404. 


Crops, division of see Landlord and Tenant §§ 1942— 
1946 


Distribution of decedents’ estates see Executors and 
Administrators §§ 1266-1437. 

Effect of partition on: 
Dower see Dower §§ 51,122, 176. 
Easement see Easements § 164. ‘ 

Equitable conversion by partition sale see Conversion 

56. 

Beto soel in partition proceedings generally see Estop- 
pel §§ 215, 225.. ‘ 

Family meeting generally see Guardian and Ward § 
308; Infants § 119. 

Goods commingled see Confusion of Goods 12 C. J. p 
490. 


PART ONE: DEFINITION 


Joint tenants see Joint Tenancy 33 C. J. p 9900. 

Limitation of actions for partition generally see Limi- 
tations of Actions § 60. 

Partition fence see Fences §§ 4-37. 

Partition of homestead generally see Homesteads §§ 
168, 417, 548%-551. 

Perpetuity, agreement not to sue for partition see 
Perpetuities. \ 

Reéntry for breach of condition see Deeds §§ 441-445. 

Reformation of deed see Reformation. of Instruments 
{34 Cye 899]. 

Replevy of undivided interest in personalty see Replev- 
in [34 Cyc 23594. 

Specific performance of contrac 
ance [36 Cyc 530]. 

Statutory new trial as of right see New Trial § 588. 

Subpgieed lands, partition of see Navigable Waters § 
54. 

Tenancy by entirety see Husband and Wife §§ 97-106. 

Tenants in common see Tenancy in Common [38 Gyc 1]. 


t see Specific Perform- 


AND CLASSIFICATION 


[By Wituram A. Martin] 


[§ 1] Anciently the word “partition” was em- 
ployed only with reference to a division of lands by 
parceners or coheirs, which had descended to them by 
common law or by custom.+ But the word has long 
since ceased to be used in this restricted sense and 
“partition” may now be defined as a division between 
two or more persons of real or personal property 


1. Freeman Cotenancy & P. (2d 
ed) § 393; Black v. Sylvania Pro-| Oh. St. 346, 137 NE 904, 
ducing Co., 105 Oh. St. 346, 187 NE | Cyc]; Kerner’s Est., 


904, 905 [quot Cye]. s 

2. Bouvier L. D.; Clark»y., Rich- 
ardson, 32 Iowa 399; Metcalfe v. Al- 
ter, 31 La. Ann. 389; Pomeroy v. 
Pomeroy, 55 N. J. Eq. 568, 37 A 754; 


281 SW 929; 
91 Tenn. 532, 19 SW 
Sansom, 72 Tex. 229, 


Black v. Sylvania Producing Co., 105 


Gillespie vy. Jackson, 
Meacham v. Meacham, 


tin v. Martin, 112 Va. 731, 72 SE 680. 


which they own as coparceners, joint tenants, or ten- 
ants in common, effected by the setting apart of such 
interests so that they may enjoy and possess the same 
in severalty,? or by a sale of the whole and the 
awarding tq each of his share of the proceeds.’ Par- 
tition is either voluntary or compulsoty. Voluntary 
partition is a division of the property by the act of 


Partition by allotment of shares: 
905 [quot] By act of parties see infra § 2 et 
L2\-PasZDistan 1 Si: seq. 

1532 7Denn, 150.) By. puaucial proceedings see infra § 47 
et seq. 

3. Noecker v. Wallingford, 133 
Iowa 605, 111 NW 8387. 


Partition by sale see infra § 656 et 


757; Hudgins v. 
10 SW 104; Mar- 


—— 


For later cases, developments and changes in the law see cu 


mulative Annotations, same title, page and note number, 


so al . ; 


the parties themselves. 


Compulsory partition is a 
partition by judicial proceedings at the instance of 
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one or more of the cotenants without regard to the 
wishes of the other cotenants.° 


PART TWO: PARTITION BY ACT OF PARTIES 


[By Winuiam A. Martin] 


I. PROPERTY SUBJECT TO PARTITION® 


[§-2] A. In General. 


the cotenants. 


of adjacent tracts.?° 


dividing the land.*+ 


tition by the courts.?? 


[§ 3] B. Partition of Part Only. By agreement 
partition may be made of part only of the land of the 
cotenants as well as of the whole.*® 


It is difficult to conceive of 
any one class or item of property susceptible of be- 
ing held in cotenaney which may not be divided by 
It may be of personal property,’ 
well as of real estate;* of several parcels as well as 
of a single pareel,® and of noncontiguous as well as 
And personal property may be 
set apart to one of the parties to the partition and 
land to the other without actually partitioning or 
If there is any property which 
is not subject to partition by the act of the parties, 
it must be of the same class as is not subject to par- 


as 


of a part.only, 


from the cotenaney of the portion sold.?° 
can, however, be no partition which leaves all the 


two or more to be held in common," or a part of the 
tract may be omitted from the partition to be held 
in common by all the cotenants.'° 
spect to a single tract, the land may be divided and 
some interest left therein to be held in cotenancy, as 
when, on partitioning 
the right to mine ore,+7 coal,!® or oil*® is allowed to 
remain undivided. 
sonal property or slaves, it may result from a sale 
which may be regarded as a severance 


So, also, with re- 


a tract, riparian rights,*® or 


And if the partition is of per- 


There 


cotenants interested in every part of the common 


On division of | erty.?? 


a single tract a part of the tract may be set off to 


II. ESTATES IN PROPERTY SUBJECT TO PARTITION*? 


[§ 4] The character of the estate held by the co- 
tenancy is not material?* unless it is one which some 
Thus it might be 


statute forbids to be partitioned.** 


period; 


an estate in possession, whether in fee or in tail,?® 


Soa 
Barton v. Reynolds, 81 Misc. 
15. “18, 142 NYS 895 [mod on other 
grounds 158 App. Div. 951 mem, 143 
NYS 1106 mem, and cit Cyc]; All- 
natt Partition p 2, Bouvier si 1 BAG 
Sg iam Cotenancy & P. (2d ed) § 
By act of parties see infra § 2 et 


q. 

5. Allnatt Partition p 2; Bouvier 
L. D.; Freeman Cotenancy & P. (2d 
ed) § 394. 

Partition by judicial proceedings 
see infra § 47 et seq. 

“Partition” and “distribution” dis- 
tinguished see infra § 47. 

6. By judicial proceedings see in- 
fra §§ 53-67. 

7 Seay v. White, 5 Dana ee 
555; Pionine Vv. Moore, 67 N. 5So, 
32 A 828, 68 AmSR 695, 31 DRA 698; 
Lobdell v. Stowell, 51 N.Y. VS La- 
watsch v. Cooney, 86 Hun 546, 33 
NYS 775; Murrell v. Mandelbaum, 85 
Tex. 22, 19 SW 880, 34 AmSR 777; 
rite v. Edds, (Tex. Civ. A.) 282 SW 

38 

[a] Thus, where tenants in com- 
mon of a quantity of grain agree to 
a division thereof and settle the por- 
tion belonging to one, the apportion- 
ment operates aS a severance of the 
-tenants in common. Lobdell v. Stow- 
e117 543 Ney. 710. 

Statutes may authorize 


se 


{b] par- 
tition of personal property. Mein- 
hart v.; Draper, 133: Mo. <A:, 50; 112 


SW 709. 

8. Pipes v. Buckner, 51 Miss. 848. 

[a] Riparian rights.—Where a 
tract of land on a stream was par- 
titioned by the parties, riparian 
rights could also be divided and be 
preserved as to both parcels by res- 
ervations in the deeds. Parker v. 
Swett, 188 Cal. 474, 205 P 1065.» 

9. Pipes v. Buckner, 51 Miss. 848; 
and cases passim supra § 1. 

10. Pipes v. Buckner, 51 Miss. 848. 

[a] The reason is that “in the 
case of a single tract, or of several, 
it is but a severance of the joint 
possession which before [was ] 
in common, and the same principle 


applies.” Pipes v. Buckner, 51 Miss. 
848, 854. 
11. Murrell v. Mandelbaum, 85 


Fa 
@ 


Tex. 22, 19 SW 880, 34 AmSR 777; 
Bdds. iv.) Hdds, ) (lex. -Civ.’ *A°) 282 
SW 638. 

12. See infra § 52. 

13. a. . Ward, 196 Ala. 
Pe Se PDS), Oop 

Ark.—Organ v. Memphis, etc., R. 
Con 5617 Arksr235,. bd SW 296: 

Cal.—Tewksbury v. Provizzo, 12 
Cal. 20. 

Me.—Bailey v. Rust, 15 Me. 440. 

N. C.—Scott v. Scott, 37 N. C. 174. 

a.—Byers v. Byers, 183 Pa. ae 


38 ae 1027. 63 AmSR 765, 39) RAs 53 
gobpine v. Penn Gas Coal Co., 28 Pa: 


Co. f 
5c ce leseunas v. Barnwell, 14 S. C. 
Eq. 198. 
Tenn.—Robnett v. Howard, (Ch. A.) 
61 SW 1082. 
Tex.—Griffin v. Reilly, (Civ. A.) 
(G5) 


275 SW 242. 
Roper,’ 3 Drew. 
294, 61 Reprint 915. 


Wash.—Thatcher v. 
Wash, 249, 134 P 923. 

Betts v. Ward, 196 Ala. 248, 
feoodhure v. Barnwell, 14 S. 


Capeca, 


Hng.—Darvill v. 


Tewksbury v. Provizzo, 12 Cal. 
20; Robbins v. Penn Gas Coal Co., 28 
Pa.Co..49; 

16. Organ v. Memphis, etc., R. Co., 
Hie ADK Zoo dso 196%. dsallevarve 
Rust, 15 Me. 440. 

17. Coleman vy. Coleman, 19 Pa. 
100, 57 AmD 3641; Darvill v. Roper, 3 
Drew, 294, 61 Reprint 915. 

18. Byers v. Byers, 183 Pa. 509, 38 
A 1027, 63 AmSR 765,39 WiIRA: 5375 


Darvill v. Roper, 3 Drew. 294, 61 Re- 
print 315. 
[a] Presumption.—Until the con- 


trary is shown the presumption is 
that the partition included the min- 
erals as well as the surface. Byers 
Va yersiel so, bas p09, 38 A 10275, 63 
Ams 165, 139). uRvAS 537. 

19;,. Griffin v. Reilly, (Tex. Civ. A.) 
275 SW 242. 

20. Seay v. White, 5 Dana (Ky.) 
enorme Cotenancy & P. (2d ed) 


§ 2 

21. Savage.v. Lee, 101 Ind. 514; 
Hunt v. Meeker County Abstract, etc., 
Cor, yl2'8), “Manin 20 7. 1150. NW: so 798, 
AnnCas1916D 925. 


22. By judicial proceedings see 


property; by their 
cease to be a cotenant in some part of such prop- 


| Smith, Ambl. 
1 Eden 261, 28 Reprint 684; 


partition some one of them must 


or for life,?® or for years or any other conceivable — 
and also of estates not in possession?’ or 
even a mere expectancy,”*® especially in those juris- 


infra §§ 68—84. 

23. See cases infra notes 24—26- 

24. See statutory provisions. 

25. Buxton v. Bowen, 4 F. Cas. No. 
2,260, 2 Woodb. & M. 365; Oakley v. 
368, 27 Reprint 245, 
Thomas 
v. Gyles, )2 Vern: Ch. 232; 23° Re= 
print 750. 

26. Ala.—Goodman vy. Winter, 64 
Ala. 410, 38 AmR 13. 

Ga.—Teasley v. Hulme, 150 Ga. 495, 
104 SE 151, 12 ALR 641; Cock v. 
Lipsey, 148 Ga. 322, 96 SE 628; Craw- 
se v. Blackman, 81 Ga. 775, 8 SE 

Miss.—Leflore v. Flowers, 1128 Miss. 
tds ToS wOOs 

Mo.—Acord v. Beaty, 244 Mo. 126, 
148 SW 901, 41 LRANS 400. 

N. Y.—Ryerss v. Wheeler, 25 Wend. 
434, 37 AmD 243; Jackson v. Christ- 
man, 4 Wend. Drie 

N. C.—Collier y. Halifax Paper 
Corp.) 172 N. C. 74, 89 SE. 1006. 

Oh.—Doe Vv. Dugan, 8 Oh. 87, 32 
AmD 432. 

Pa. 
8 A 227 

[a] Between tenant for life and 
owner of fee.—A tenant for life in 
possession or entitled to the present 
right of possession may by voluntary 
agreement with his cotenant make a. 
deed of partition. Teasley v. Hulme, 
150 Ga. 495, 104 SE 151, 12 ALR 641. 

a7. McCullough v. Finley, 69 Kan. 
705, 77 P 696; Leflore v. Flowers, 118 
Miss. 75, 79 S 60; Guild v. Young, 
(Tenn. Ch. A.) 62 SW 404; Wilson v. 
Beck, (Tex. Civ. A.) 286 Sw Obs 

[a] Thus (1) the-owners of the 
fee subject to a life estate may make 
an agreement dividing the land in 
severalty before the termination of 
the life estate. McCullough v. Fin- 
ley, 69 Kan. 705, 77 P 696. (2) And 
where life tenants have contracted to 
divide life estates, the remaindermen 

may elect and accept as their part 
ee yee the life tenants have ac- 
cepted eflore v. Flowers, 118 
16509 3S1.60 eee 

28. Wilson v. Beck, 
286 SW 315. 

[a] Thus, although children have 
a mere’.expectancy in community 
homestead property during the life 


(Tex. Civ. A.) 
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dictions where partition of such estates can be com- |! 
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pelled by resort to the courts.?°® 


II. CAPACITY AND AUTHORITY TO MAKE PARTITION®°® 


[§ 5] A. In General. 


the act of the parties,** 


tive statutory provision.*4 


of their parents, the partitioning 
thereof in anticipation of the inherit- 
ance is legal. Wilson v. Beck, (Tex. 
Civ. A.) 286 SW 315. 

See infra §§ 81 et seq, 107 et 
seq. 

30. By judicial pRoece anes see in- 
fra §§ 164-207. 

31. See supra § 1. 

32. Davies v. Johnson, 
390, 187 SW 323. 

[a] Effect of divorce.—The char- 
acter of an estate by the entirety 
is not changed by divorce of the par- 
ties, and in consequence an estate 
held by husband and wife by entire- 
ties does not become subject to par- 
tition after divorce by the wife. Da- 
vies v. Johnson, 124 Ark. 390, 187 SW 
323. 

33. Cal.—Moore v. Lauff, 30 Cal. 
A. 452, 158 P 557. 

Conn. —Staples v. Bradley, 23 Conn. 
167, 60 AmD 630. 

Tll.—Cochran v. Cochran, 277 Ill. 
244, 115 NE 142; Casstevens v. Cas- 
stevens, 227 Ill. 547, 81 NE 709, 118 
AmSR 291. 

Ind.—Bumegardner v. Edwards, 85 
ee 117; Beaver v. Trittipo, 24 Ind. 

i 


Mass.—Potter v. Wheeler, 13 Mass. 
504. 

Mo.—Bompart v. Roderman, 24 Mo. 
385. 

Pa.—Byers v. Byers, 183 Pa. 509, 
38 A 1027, 68 AmSR 765, 39 LRA 
537; Mellon v. Reed, 114 Pa. 647, 8 
A 227; Long’s App., 77 Pa. 151. 

Tex.—Hdds v. Edds, (Civ.. A.) 282 
SW 638; Griffin v. Reilly (Civ. A.) 
275 SW 242. 

Va.—Jones v. Carter, 4-Hen. & M. 
(14 Va.) 184. : 

Eng.—Knollys v. Alcock, 5 Ves. 
Jr. 648, 31 Reprint 785. 

‘It is difficult to see why they 
may not all voluntarily do, what the 
law would have compelled them to 
do.”’? Staples v. Bradley, 23 Conn. 167, 


124 Ark. 


170, 60. AmD 6380, To same effect 
Bumgardner v. Edwards, 85 Ind. 117; 
Potter v. Wheeler, 13 Mass. 504; 


Mellon v. Reed, 114 Pa. 647, 8 A 227; 
Long’s App, 77 Pa. 151. 

[a] Heirs to whom property has 
not been distributed by shares have 
the right to partition the property 
among themselves. Moore v. Lauff, 
30. CalewA:. 452, 158 P 557. See _inira 
§ 47 (where “distribution” is dis- 
tinguished from ‘‘partition’’). 

34. See statutory provisions; 
infra §§ 6, 9. 

_ [a] In Louisiana the heirs have 
no right to partition a succession, 
where the succession is under ad- 
ministration in the hands of an ad- 
ministrator and there are outstanding 


and 


debts. Kremer vy. Kremer, 121 La. 
484, 46 S 600. See infra § 47 (where 
“distribution” is distinguished from 


“nartition”’). 


35. See infra § 72 et seq 
36. Ga.—Franke v. Ber se 5 67 Ga. 
264. 


Ill.—Tanner v. Tanner, 326 Ill. 302, 
157 NE 161; McConnell v. Pierce, 210 


Although the capacity to 
partition may originally have been restricted to c¢o- 
parceners,*? such has long ceased to be the case, and 
every cotenant, other than by the entireties,°? may 
be a party to, and bound by, a partition effected by 
except so far as the. right to 
make partition is limited or qualified by some posi- 
Nevertheless, as in the 
case of compulsory partition,®> it is indispensable 
that the property be held in cotenancy.*® 
ize one to join in a partition by agreement he must 
not only own an interest in the property to be parti- 
tioned,*? but this interest must be that of a coten- 


.by an agreement operating 


To author- 


Ill. 627, 71 NE 622 

back, 46 Ill. '252. 
Mo.—Cave v. Wells, 5 SW (2d) 636, 

641 [cit Cyc]; Petrie v. Reynolds, 


Smith vy. Hollen- 


219 SW 934; Bompart v. Roderman, 
24 Mo. 385. 

Y.—Gallupville Reformed 
Church vy. Schoolcraft, 5 Lans. 206 


[rev on other grounds 65 N. Y. 134]. 
Pa.—-Hoffer v. Miller, 53 Pa. 156. 
Tex.—Chace v. Gregg, 88 Tex. 552, 


32 SW 520; Davis x: Agnew, 67 Tex. 
206, 2 SW 43, 376% * Barkley v. Stone, 
(Cive As) 195 SW 925. 


Wash.—McGowan v. Smith, . 22 
Wash. 625, 61 P 713. 

W. Va.—Patterson v. Martin, 33 W. 
Va. 494, 10 SE 817. 

[a] Thus, where a widow did not 
sue for recovery and admeasurement 
of dower within ten years from the 
time of her husband’s death, thus ex- 
tinguishing her dower right under 
the local statutes, parol partition of 
the husband’s land could not there- 
after be had between the widow and 
her daughter since they were neither 
joint tenants nor tenants in common 
of the land. Cave v. Wells (Mo.) 
5 SW (2d) 636. 

37. Long’s App., 77 Pa. 151; Davis 
v. Agnew, 67 Tex. 206, 2 SW 43, 376; 
Barkley v. Stone, (Tex. Civ. A.) 195 
SW 925; McGowan v. Smith, 22 
Wash: 625,, 61 P2359 Pacterson! -v. 
Martin, 33 W. Va. 494, 10 SE 817. 

[a] Rule applied.—(1) Where a 
cotenant has conveyed his interest to 
a third person (McGowan v. Smith, 
DDS VAS Iee 0210, Oke bs) ae (2) SOmmulG 
has been sold under order of court 
(Patterson v. Martin, 33 W. Va. 494, 
10 SE 817), (8) the erstwhile coten- 
ant is no longer a proper or interest- 
ed person in the partition of the 
premises. and cannot effectually unite 
with his former cotenants in a par- 
tition thereof, and any attempted 
partition in which he joins cannot 
affect the rights of his grantees (Mc- 
Gowan v. Smith, supra). 

[b] Mortgagee of undivided estate 
of one cotenant cannot object to a 
voluntary partition by the cotenants 
themselves. Long’s App., 77 Pa. 151. 

38. Franke v. Berkner, 67 Ga. 264; 
Chace v. Gregg, 88 Tex. 552, 32_-SW 
520; Barkley v. Stone, (Tex. Civ. A.) 
195 SW 925; and cases supra note 36. 

“The very basis for partition is co- 
ownership, and, when this does not 
exist, the instrument which attempts 
partition is simply void.” Davis v. 
Agnew, 67 Tex. 206, 213, 2 SW 438, 376 
[quot Smith v. Powell, 5 Tex. Civ. A. 
373, 381, 23 SW 1109] Ca partition of 
rand between one who owns an un- 
divided interest in it and one who 
owns no interest whatever is neces- 
sarily no partition, and neither con- 
fers upon cne nor takes from the 
other any right, it matters not what 
may be the form of the instrument 
by which the intent to partition is 
evidenced’). 

[a] Owners in severalty of differ- 
ent parcels of land may, of course, 
as a con- 


ant,®® although it is not necessary that he should 
have been one of the cotenants at the creation of 
the cotenancy.®® 

[§ 6] B. Married Women. 
the validity of a parol partition is recognized,*® al- 
though there is some authority to the contrary,** it 
is very generally held that a married woman may 
join in,** and be bound by,** a parol partition where 
all of the parties to the agreement acquiesce therein 
and take possession of the- parts allotted to them and 
where the division is equal at the time of the allot- 
ment and no fraud or unfairness is shown. 
where all the elements of a valid parol partition are 


In jurisdictions where 


And, 


veyance set off to one Sinother differ- 
ent parcels of land and thus give to 
each grantee a tract in which he be- 
fore had no interest, but the trans- 
action would not be a_ partition. 
Chace v. Gregg, .88 Tex. 552, 32 SW 
520; McGowan v. Smith, 22 Wash. 
625, 61 P 713; Patterson vy. Martin, 
33 W. Va. 494, 10 SE 817. 

39. Staples v. Bradley, 23 Conn. 
167, 60 AmD 630; Hall v.. Morris, 13 
Bush (Ky. ): 322. 

{a] Grantee of cotenant.—(1) 
Where one cotenant conveys his in- 
terest, his grantee becomes a tenant 
in common (Staples vy. Bradley, 23 
Conn. 167, 60 AmD 630) (2) and may 
make a valid partition with the other 


tenants in common by agreement 
(Staples v. Bradley, supra; Hall v. 
Morris, 13 Bush (Ky.) 322), (3) even 


though his vendor retains the lien for 
the purchase money on the interest 
conveyed (Hall v. Morris, supra), (4) 
and as elsewhere shown the gran- 
tee is entitled to partition in judicial 
proceedings therefor (seeNinfra § 185). 

4Q. See infra § 14 et seq. 

41. Camp Mfg. Co. v. Liverman, 
123 Na Cite sh Si 346. 

42. Ind. *_ Bumgardner v. Edwards, 
8oo Ind. 1 7 

Md.—Hardy v. Summers, 10 Gill & 
J. 316, 32 AmD 167. 

Mo.—Gulick v. Huntley, 144 Mo. 

Sutton v. Porter, 119 


241, 46 SW 154; 
Mo. 100, 24 SW 760, 41 AmSR 645. 
Carey, 48 Pa. 


Pa.—McConnell vy. 

3845; McMahan v. McMahan, 13 Pa. 
376, 538 AmD 481 (recognizing rule); 
Calhoun vy. Hays, 8 Watts & S. 127, 
tit ee 275; In re Rhoades, 3 Rawle 


Tex.—Ikard v. Thompson, 81 Tex. 
285, 16 SW 1019; Aycock v. Kim- 
brough, Tt Tex. 330, 12° SW; 71,;° £0 
AmSR 745; Wardlow v. Miller, 69 
Tex 395), 6: ‘SW 292; Stuart v. Baker, 
17 Tex. 417; George v. Thomas, if 
Tex WA6e AmD AEE Wilson vy. Beck, 
(Civ: A’) 286 SW 3 

43. See cases cn note 42. 

[a] “The theory upon which such 
partitions are enforced is that the in- 
terests of the co-tenants are always 
best promoted by an occupation in 
severalty; and therefore that all hon- 
est and fair agreements, having a 
direct tendency to authorize such oc- 
cupation, ought to be sustained. 
[Married women] though un- 
der disabilities may be compelled to 
make partition; and whatever the 
law will compel them to do, it ought 
to allow to be done without compul- 
sion.” Freeman Cotenancy & P. (2a 
ed) § 415 [quot Ta ee rdner v. HKd- 
wards, 85 Ind. 117, 12 To same 
effeet Mickels v. nha teen: 149 Ind. 
415, 49 NE 373. See Viner Abr. Parti- 
tion p 221 (“partition between hus- 
band and wife of lands, if it be equal, 
shall bind the makers, because they 
are compellable to make partition: 
but secus of an use because they are 
not compellable’’). 

[b] Where by statute a wife is in- 
competent to convey certain of her 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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present,‘ the fact that, in attempting to make a 
conveyance in pursuance of the agreement the hus- 
band did not join in the conveyanee,*® or that the 
wife did not acknowledge it in the manner required 
to make it operative against a married woman,*® is 
immaterial. 

Partitioa between husband and wife. When a 
husband‘and wife are cotenants of the same parcel 
of land, it is doubtful whether they may directly par- 
tition it otherwise than by the intervention of the 
courts, unless the common law has been so abrogated 
as to permit each of them to convey to the other.** 
Probably, however, they may join in a conveyance 
to a third person for the purpose of having him effect 
conveyances which will vest a distinct parcel in each 
to be held in severalty.*§ 

[§ 7] C. Husband of Cotenant. A husband who 
has an interest as tenant by the curtesy in land in 
which his wife is a cotenant may join in a valid par- 
tition thereof*® either by written agreement®® or by 
parol, or partly by writing and partly by parol.®? 
Such partition is binding on the inheritance during 
the continuance of the estate by the curtesy if fair 
and equal,°* but does not extinguish the right of the 
wife which survives to her or her heirs.5*+ Neverthe- 
less, on the death of the husband, the wife or her 
heirs take only that part of the land received by the 
husband in the partition unless it be shown that it 


lands, she may join in and be bound 59. 


by a deed of partition, because if she 
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was less in value than the part received by the other 
coparceners,®> in which event the partition is void- 
able and may be defeated.*°® 

Community and homestead property. A parol par- 
tition of land by the husband fairly made, with the 
consent or acquiescence of the wife, the property 
being community,®? and notwithstanding its home- 
stead character,®® would be binding upon the wife. 

[§ 8] D. Infants®°—1. In General. Some of the 
early commentators and decisions have stated that a 
voluntary partition in which an infant joins will be 
binding on him if it is fair and equal,®° all proceed- 
ing on the theory that the infant may do voluntarily 
what he may be compelled by law to do;°* and there 
are decisions in which the infant has been held bound 
by the partition on the ground of estoppel or ratifi- 
cation.°2. On the other hand, it has been held with- 
out discussion that a parol partition cannot be sus- 
tained where ah infant joins in the partition.°? And 
it has been held®‘ or said®® that a partition to which 
an infant was a party may be avoided where it is 
unfair to the infant and where nothing has occurred 
which in equity works an estoppel.°® 

[§ 9] 2. Under Special Statutory Provisions. 
Partition, other than by action or suit,®? of land 
partly or wholly owned by infants as cotenants may 
be and sometimes is authorized and regulated by 
special statutory provisions.®® 


{ which makes necessary a suit or pre- 
tended suit_to the partition of land in 


does not consent to partition, she 
may be compelled to do so by suit. 
Mickels v. Ellsesser, 149 Ind. 415, 
49 NE 373; Bumgardner v. Edwards, 
85 Ind. 117. . 

44. See infra § 14 et seq. 

45. Sutton v. Porter, 119 Mo. 100, 
104, 24 SW 760, 41 AmSR 645; Mc- 
Connell v. Carey, 48 Pa. 345. 

“A deed of partition, though insuf- 
ficient of itself to consummate a par- 
tition, may, taken with other evi- 
dence, establish such a parol parti- 
tion as the courts will not permit to 
be disturbed, unless it was clearly 
unequal when made.’ Sutton v. Por- 
ter, supra [quot Freeman Cotenancy 
& P. (2d ed) § 412]. 

46. McConnell v. Carey, 48 Pa. 345; 
In re Rhoades, 3 Rawle (Pa.) 420; 
eae v. Miller, 69 Tex. 395, 6 SW 


47. Frissell v. Rozier, 19 Mo. 448. 

48. Freeman Cotenancy & P. (2d 
ed) § 413. 

49. Seawell v. Berry, 55 Fed. 731 
[rev on other grounds 65 Fed. 742, 13 
CCA 101]; Foster v. Dennison, 9 
Oh?) 421: | Doe «v2 Dugan, 8') Oh.) 8%; 
31 AmD 432; Brooks v. Hubble, (Va.) 
27 SE 585; Arnold v. Bunnell, 42 W. 
Va. 473, 26 SHE 359. 


50. Arnold v. Bunnell, supra. 
51. Arnold v. Bunnell, supra. 
52. Arnold v. Bunnell, supra. 


Conveyance by tenant by the cur- 
tesy generally see Curtesy § 39. 

53. Seawell v. Berry, 55 Fed. 731 
[rev on other grounds 65 Fed. 742, 
13 CCA 101]; Doe v. Dugan, 8 Oh. 
87, 31 AmD 432. 

54 Seawell v. Berry, 55 Fed. 731 
{rev on other grounds 65 Fed. 742, 
13 CCA 101]; Foster v. Dennison, 9 
Oh. 121; “Doe v. Dugan, 8 Oh. 8%, 3 
AmD 432; Arnold yv. Bunnell, 42 W. 
Va. 473, 26 SH 359. 


55.) Brooks “v. Hubble, “(Va.) 27 
SE 585. See Jones yv. Carter, 4 Hen. 
& M. (14 Va.) 184 (as sustaining 


this view). 


56. Jones v. Carter, supra. 
57. Brown v. Humphrey, 43 Tex. 
Civ Ae 25 09), SW oo. 


Contract as to, and conveyance of, 
community ,property generally see 
Husband and Wife § 1209 et seq. 


58. Brown v. Humphrey, 43 Tex. 
Civ. A. 23,£95 SW 23. 3 $i 


e 


erally see Infants §§ 53 et seq, 148 
et seq. . 
Partition by guardian see Guardian 

and Ward § 226. 
Ratification by minor see infra § 30. 
Amey v. Cockey, 73 Md. 297, 
St. Bartholomew. Church 
v. Wood, 80 Pa. 219; Calhoun v. Hays, 
8 Watts & S. (Pa.) 127, 42 AmD 275; 
Bavington vy. Clarke, 2 Penr. & W. 
(Pay lta) 21 2am) 432°" = Zouchr av. 
Parsons, 3 Burr. 1794, 97 Reprint 
1103, W. Black. 575, 96 Reprint 332; 


Allnatt Partition p 27; Coke Litt. p 
171la. 
[a] “A prochein ami may make 


partition, on behalf of an infant par- 
cener; and it will bind the infant, 
if equal; for the prochein ami is 
appointed by law to take care of the 
inheritance of the infant; and this 
separation and division of his part 
from what belongs to another is so 
far from being a prejudice to the 
infant, that it is really for his bene- 
aad advantage.” Allnatt Partition 
p : 
61. See citations supra note 60. 

SED ELEORY, partition see infra § 


62. See infra § 30. See also Coke 
Litt. p 171b (even though the parti- 
tion be unequal ‘“‘and the infant hath 
the lesser part, yet is not the parti- 
tion void but voidable by his entry; 
for if he take the whole profits of 
the unequal part, after his full age, 
the partition is made good forever’’). 

63. Camp Mfg. v. Liverman, 123 
N. C. 7, 31 SE 346. 


64. Thompson vy. Strickland, 52 
Miss. 574. 
65. Cochran v. Cochran, 277 Ill. 


244, 115 NE 142. 


66. Thompson v.- Strickland, 52 
Miss. 574. 

67. See infra § 47 et seq. 

68. See statutory provisions. 

fa] In Louisiana (1) by statute, 


partition, to be valid against a minor, 
must be in conformity to, or con- 
firmed by, an order of court (Richard- 
son v. Richardson, 52 La. Ann. 1402, 
27 S 890; Ware v. Vignes, 35 La. Ann. 
288; Story’s Suce., 5 La. Ann. 208), (2) 
although it may be enforced against 
the adults without such order (Dev- 
ereux’s Suce., 13 La. Ann. 38). (3) 
But it has been held that there is 
nothing in the statutes of this state 


which a minor has an_ interest. 
Washington v. Smith, 156 La. 902, 
101 S 260. : 

{b] In Oklahoma the _ statute 


which authorizes the guardian of a 
minor to join in and assent to the 
partition of real estate of his ward 
with the written approval of the 
county judge “attempts to place the 
ward on exactly the same footing, 
with respect to partitioning real es- 
tate, as adults, with the protection: 
thrown about the ward of having the 
county judge to approve of the parti- 
tion as to him.” Bilby v. Noble, 106 
Okl. 302, 303, 234 P 198. 

[ec] In the Philippines (1) the stat- 
utes dispense with judicial approval 
when either parent represents the 
minor children in the division of an 
inheritance. Civ. Code art 1060. (2) 
In construing this statute, it is held 
that, if there is no conflict of inter- 
ests between the parent and the chil- 
dren under his parental authority, 
he may legally represent them in the 
partition. Salunga v. Evangelista, 
20 Philippine 273, 300. (3) But under 
the provisions of another statute 
(Civ. Code § 165) a third party will 
be appointed to represent the children 
in law and in fact when the interest 
of either parent in the partition con- 
flicts with that of the children under 
his ‘parental authority (Salunga v. 
Evangelista, supra [the reason as- 
signed being that “contrary designs 
and tendencies would ‘attach to con- 
trary interests and would be hard to 
harmonize in the mind of a single 
person’’]). 

[dad] In Porto Rico (1) by force of 
statute, the heirs, whether adults or 
minors, may by common agreement 
make partition of the estate’ them- 
selves, the approval of the partition 
by the court being unnecessary where 


\ there are minors who are represent- 


ed by their father or by their mother 
as the case may be. Martinez v. Reg- 
istrar of Caguas, 23 Porto Rico 330; 
Sanchez v. Registrar of Property, 21 
Porto Rico 453. (2) But the approyal 
of partition by the court is neces- 
sary when the minors are not so 
represented. Irizarry v. Registrar of 
San German, 22. Porto Rico 88. (38) 
And where the interests of the parent 
who represents the interest of the 
minor child in the partition are op- 
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[§ 10] E. Lunatics.¢® A voluntary partition of 
land which is just’® and equal, agreed upon by the 
guardian of an insane person and the other coten- 
ants, 1s valid and will be upheld by a court having 
jurisdiction of the management of the estate of the 
insane person.’! But.an attempted partition is void 
where one of the parties was a lunatic and it did 
not appear that he attempted to enter into any agree- 
ment for partition or that any of the parties took 
possession pursuant to the partition deeds.7? 


PARTITION 


[§§ 10-13 


[§ 11] F. Cestuis Que Trust and Trustees. A 
cestui que trust who is under no disability and whose 
trustee joins with him in an agreement for partition 
with all parties interested in a decedent’s estate is 
bound by such agreement.** But a trustee has no 
implied authority, under a power of sale in the trust 
deed, to partition the trust estate."* 

[§ 12] G. Tenants in Tail.7> A tenant in tail may 
join in a partition which will be binding on him dur- 


! ing his hfe.‘ 


IV. METHODS OF MAKING PARTITION 


[§ 13] A. In General. As partition by act of the 
parties rests on their agreement, it is obvious that 
they may resort to any method which to them seems 
best.77 They may effect partition by a sale of the 
property and a division of the proceeds among them- 
selves;7® or they may agree upon the value of a 
moiety and make payment therefor to a consenting 
cotenant in any manner acceptable to him, dividing 
the balance among the remaining cotenants;‘® or 
partition may be made without either selling the 
property or dividing it into specific parts, as where, 
being indivisible, the cotenants agree to possess the 
whole of it in turn for a specified period.*®° 

Where an attempted judicial partition’! is so de- 
fective as to be inoperative as such, the attendant 


75. 
76. 


posed to those of the minor child, 
the partition is invalid. In these cir- 
cumstances, the statute requires ap- 


Buxton vy. 


Effect of issue see infra § 34. 
Uxbridge, 
(Mass.) 87; Thomas v. Gyles, 2 Vern. 


circumstances may be such as to create a valid par- 
tition by the act of the parties.*? And conversely, a 
partially incomplete partition by act of the parties 
may be made full and complete by a subsequent par- 
tition suit.®? 4 

Treating several tracts as a whole. Tt is not es- 
sential to a voluntary partition that each separate 
tract be divided so as to allot to each party an inter- 
est therein, but the various tracts may be treated as 
a whole and partitioned accordingly.** 

Sale or exchange distinguished. A contract by 
which one cotenant transfers to the other all his 


right in the common property for a stipulated price** 


or in exchange for other property®® is not a parti- 
tion but a sale or exchange... 
to him, this may amount to a parol 


partition, assigning to him her share 
in severalty); Sevier v. Sargent, 25 


10 Mete. 


pointment by the court of a guardian 
ad litem to represent them. Alvarez 
v. Registrar of Humacao, 25 Porto 
Rico 343 (recognizing rule); Alvarez 
v. Registrar of Property, 16 Porto 
Rico 572, 578. (4) And if the person 
appointed also has interests opposed 
to those of the minor such as a broth- 
er having an interest in the estate to 
be divided, the partition is also void. 
Escudero v. Registrar of San Juan, 
27 Porto Rico 868; Alvarez v. Regis- 
trar of Property, supra (“The legis- 
lator sought to prevent the father or 
mother from representing interests 
in conflict with their own, and. it 
would be absurd to assume that to 
avoid one danger another is incurred 
by permitting a brother to represent 
his own interests and also those of 
his ‘brothers’’). But see Alvarez v. 
Registrar of Humacao, supra (which 
apparently holds that the letter and 
spirit of the prohibition described by 
the statute, that the father or the 
mother cannot represent their un- 
emancipated child when they have 
opposing interests, are not applicable 
in a partition of property to the heirs 
who represent other heirs because be- 
tween these there are not the oppos- 
ing interests which the legisiators 
contemplated, but on the contrary, 
they have a common interest). 

69. Contract or conveyance of lu- 
natic generally see Insane Persons §§ 
522 et seq, 528 et seq. 

70. [a] Effect of fraud.—Where 
the guardian or committee unfamiliar 
with the condition of the property 
relied on false representations of the 
other tenants, an unfair or inequita- 
ble partition may be avoided. Mc- 
Nally v. Fitzsimons, 70 App. Div. 179, 
75 NYS 331. See generally Insane 
Persons § 480 


71. Bennett v. Arrowsmith, 101 
Kan. 1438, 165 P 812. 

72. Cochran vy. Cochran, 277 Ill. 
244, 115 NE 142. 

73. Cooper v. Robinson, 302 Il. 


181, 134 NE 119. And see infra § 15 
(interests of a cestui que trust may 
be .bound by a parol partition). 

74, Paget v. Melcher, 42 App. Div. 
76, 58 NYS 9138. 

Powers of trustee in general see 
Trusts [39 Cyc 346]. 


Ch. 232, 28 Reprint 750. 


Character of estate which may be- 


partitioned see supra § 4. 

77. Gonzalez v. Gonzalez, 174 Cal. 
588, 163 P 998, 995 [quot Cyc]; Coch- 
ran v. Cochran, 277 Ill. 244, 115 NE 

[a] When partition was spoken 
of only as an act of the parceners, 
it was said that they might effect it: 
First, by’an agreement to which all 
were parties designating the parcel 
to be held in severalty; second, by 
appointing some one to divide the 
lands in equal parts which the sisters 
had the right of selecting in the or- 
der of their seniority; third, by hav- 
ing the elder sister make division in 
equal parts, in which event, she must 
choose last for her part; and fourth, 
by dividing the lands into as many 
tracts as there were parceners and 
putting the name or other designa- 
tion of each tract in a scroll covered 
with wax and then requiring these 
scrolls to be drawn by the sisters in 
the order of their seniority. 2 Cruise 
ie Prop. p 394; Coke Litt. §§ 244, 
meetealas methods see infra §§ 14— 


78. See infra § 22. 

79. Sutton v. Porter, 119 Mo. 100, 
24 SW 760, 41 AmSR 645; Hebner v. 
Shirk, 2 Walk. (Pa.) 165. 

80. Freeman Cotenancy 
(2d ed) § 393. 

81. See infra § 47 et seq. 

82. Iowa.—Hays v. Marsh, 
Iowa 81, 98 NW 604. 

SS hha ae v. Sargent, 25 La. Ann. 
ee C.—Anders v. Anders, 13 N. C. 


oF 

Oh.—Piatt vy. Hubbell, 5 Oh. 243. 
Tex.—Moore v. Blagge, 91 Tex. 151, 
38 SW 979, 41 SW 465. 

[a] Where parties adopt an in- 
valid judicial proceeding (1) their 
voluntary acts thereunder may oper- 
ate as a valid partition between 
themselves. Hays v. Marsh, 123 Iowa 
81, 98 NW 604 (if there is a parti- 
tion suit void against a wife because 
she was not a party thereto, and be- 
cause her share was allotted to her 
husband, yet, if he and she take and 
hold possession of the allotment made 
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La. Ann. 220 (where the heirs were 
put in possession of the property of 
their ancestors, if the partition be- 
tween them be defective as a_judi- 
cial partition, it is certainly valid as 
a conventional one, all being of age 
and signing the act); Moore vy. Blag- 
ge, 91 Tex. 151, 38 SW 989, 41 SW 
465 (where all the parties to a suit 
for partition by sale ask that the 
sheriff may deed to each party the 
lands bid in by him as his portion, 
and property is bid in for each, and he 
receives the proceeds thereof, and 
the deeds describe the land as in the 
petition, they are, after acquiescing 
therein for years, bound by the set- 
ting aside of the property to each 
other as a verbal partition, whether 
the partition was equal or not). (2) 
But where a judicial partition be- 
tween heirs was attempted, but no 
process was issued, no notice given 
to the heirs not joining in the peti- 
tion, no seal attached to the commis- 
sioners’ report, no confirmation, and 
no order to enroll or register the re- 
port, it was held, in an action at 
law, that although the several heirs 
took and held possession of their 
several shares, the possession under 
such void partition was not under 
color of title, and, not being adverse, 
from the fact of the cotenancy be- 
tween them, could not be sustained 
as a parol partition. Anders vy. An- 
ers, VeGeNe: SOs 7529: 

[b] Operating merely as license 
to each tenant.—A proceeding in the 
probate court, pursuant to an agree- 
ment between tenants in common for 
partition of the estate, although in- 
competent to effect the partition, was 
held equivalent to a license to each 
tenant that each might enter and oc- 
cupy the part assigned to him by 
such intended partition, so as to pro- 
tect him from the pengities of St. 
(1785) ¢ 62, until the commencement 
of legal process for partition, which 
was held to be a revocation of such 
license. Pond v. Pond, 14 Mass. 403. 

82%. Rann v. McTiernan, 187 Ill. 
193. 58 NE 390. 


83. Perry v. Jones, 48 Okl. 362, 
150 P 168. : 

84. Daquin v. Coiron, 3 La. 404. 

85. Goodwin y. Chesneau, 3 Mart. 


N. S. (La.) 409. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 14-15} 


[§ 14] B. By Parol’*—1. Effect on Legal Estates 
At the common law, joint 
tenants, except when their estate was for years only, 
could not make partition otherwise than by deed, but 
tenants in common or pareeners could partition by 
parol, which in the case of a tenant in common must 
have been accompanied by livery of seizin.** 

As affected by public policy. An agreement by 
heirs to divide the estate equally, regardless of the 
terms of the will, so that the estate will be kept out 
of court is not void as against public policy.®s 

As affected by registration statutes. 
held that registration laws have no application to 
partition by parol;8® and nothing in the registra- 
tion laws will allow a creditor of one of the parti- 
tioners to disturb or set aside the partition.®° 
Where, after an agree- 
ment between heirs to divide the estate equally and 
not contest the will, several of the heirs and legatees 
contested the will, the consideration failed as to all, 


—a. In Courts of Law. 


Failure of consideration. 


the premises not being severable.®? 


86. Effect of statute of frauds see 
Frauds, Statute of § 163. 

87. Brooks v. Hubble, (Va.) 27 SE 
585; Yancey v. Radford, 86 Va. 638, 
10 SE 972; Bolling v. Teel, 76 Va. 
487; Coles v. Wooding, 2 Patt. & H. 
(Va.) 189; Paine v. Ryder, 24 Beav. 
151, 53 Reprint 314; Thomas v. Gyles, 
2 Vern. Ch. 232, 23 Reprint 750; Free- 
man Cotenancy & P. (2d ed) § 396. 

88. Kunzie v. Nibbelink, 199 Mich. 
308, 165 NW 722. 

89. Meacham | v. Meacham, 91 
Tenn. 532, 19 SW 757 (the reason as- 
signed being that a transaction which 
is allowed to be done by a mere act 
of the parties or which may rest in 
pais cannot, in the nature of things, 
be registered). 

In courts of equity see infra § 15. 

90. Meacham _v. Meacham, 
Tenn. 532, 19 SW 757. 


91 


91. Kunzie vy. Nibbelink, 199 Mich. 
308; 165 NW “722° ~ © 
92. Woodbeck vy. Wilders, 18 Cal. 


131; Fox v. Broussard, 161 La. 949, 
109 S 773. See Whiteman v. Hyland, 
16 NYS 8 (recognizing rule). 

{a] Thus, where it did not appear 
that an agreement for partition was 
to be final, and the description of land 
to be allotted to each was indefinite, 
and division was not to take effect 
until a survey was made and par- 
tition reduced to writing, which was 
never done, neither owners nor their 
vendees could enforce partition 
against the succession of a deceased 
cobwner. Fox v. Broussard, 161 La. 
949, 109 S 7738. 


93. Woodbeck v. Wilders, 18 Cal. 
toa 
94. Eggleston v. Crump, (Va.) 143 


SE 688 (as where, in pursuance of 
the agreement, the land has been sur- 
veyed and divided and _ particular 
parts set off to each of the parties). 

95. See Frauds, Statute of § 168. 

96. Ala.—Roach v. Olive, 208 Ala. 
612, 95 S 28; Betts v. Ward, 196 Ala. 
248, 72 S 110; Yarborough v. Avant, 
66 Ala. 526. 

Ark.—Seawell v. Young, 77 Ark. 
309, 91 SW 544. 

Cal.—Tuffree v. Polhemus, 108 Cal. 
670, 41 P 806, Lanterman v. Wil- 
liams, 55 Cal. 60; Gates v. Salmon, 46 
Cal. 361; Long v. Dollarhide, 24 Cal. 


218. 

Del.—Sharpley v. Sharpley, (Ch.) 
132 A 139. 

11]l.—Tanner v. Tanner, 326 Ill. 302, 
157 NE 161; Hagen’v. Anderson, 317 
fll, 178, 147. NE 791; Edwards: v. 
Brown, i308 Silly 350; 139° INES 618); 
Bayley v. Nichols, 263 Ill. 116, 104 NE 
1054; Duffy v. Duffy, 243 Ill. 476, 90 
NE 697; Sontag v. Bigelow, 142 Ill. 
143, 31 NE 674, 16 LRA 326; Gage 
vy. Bissell, 149 Ill. 298, 10 NE 238; 


Ralls v. Ralls, 82 Ill. 243; Shepard 
v. Rinks, 78 M1. 188; Grimes v. Butts, 


§ 
$ 


PARTITION 


It has been 


65 Ill. 347; Vasey v. ‘Washington 
County Tp. No. 1, 59 Ill. 188; Tomlin 
v. Hilyard, 43 Ill. 300, 92 AmD 118. 
Ind.—Tate v. Foshee, 117 Ind. 322, 
20 NE 241; Bruce v. Osgood, 113 Ind. 
360, 14 NE 563; Wright v. Jones, 105 
Ind. 17, 4 NE 281; Savage v. Lee, 101 
Ind. 514; Hauk v. McComas, 98 Ind. 
460; Bumgardner v. Edwards, 85 Ind. 
117; Moore vy. Kerr, 46 Ind. 468. 
Md.—Sowers v. Keedy, 1385 Md. 448, 
LOO) AL A435 
Mass.—Phelps v. Foot, 13 Gray 423. 
Miss.—Van. Eaton v. Hamlin, 16 S 


594; Pipes v. Buckner, 51 Miss. 848; 
Natchez v. Vandervelde, 31 Miss. 706, 
66 AmD 581; Wildey v. Bonney, 31 
Miss. 644. 


Mo.—Elliott v. Delaney, 217 Mo. 14, 
116 SW 494; Gulick v. Huntley, 144 
Mo. 241, 46 SW 154; Sutton v. Porter, 
119 Mo. 100, 24 SW 760, 41 AmSR 
645; Hazen v. Barnett, 50 Mo. 506; 
Bompart v. Roderman, 24 Mo. 385; 
Le Bourgeoise v. Blank, 8 Mo. A. 434. 

Mont.—Mathes v. Nissler, 17 Mont. 
Tipe Oe 

N. C.—Keener v. Den, 73 N. C. 132. 

Pa.—Kennedy v. Kennedy, 43 Pa. 
413, 82 AmD 574; Coleman v. Cole- 
man, 19 Pa. 100, 57 AmD 641. , 
no C.—Slice v. Derrick, 31 S. & L. 

Tex.—Moore v. Blagge, 91 Tex. 151, 
38 SW 979, 41 SW 465. 

Vt.—Pope v. Henry, 24 Vt. 560. 

Wash.—Brazee v. Schofield, 2 Wash. 
PeIZ09), ote a6 De 

W. Va.—Justice v. Lawson, 46 W. 
Va. 163, 33 SH 102; Arnold v. Bun- 
nell, 42 W. Va. 473, 26 SE 359; 
terson v. Martin, 33 W. Va. 494, 
10 SE 817; Frederick v. Frederick, 
31 W. Va. 566, 8 SEH 293. 

Wis.—Buzzell v. Gallagher, 28 Wis. 
678; Eaton v. Tallmadge, 24 Wis. 217. 

Eng.—lIreland v. Riddle, 1 Atk. 541, 
26 Reprint 340; Bolton v. Ward, 4 
Hare 530, 30 EngCh 530, 67 Reprint 


758; Whaley v. Dawson, 2 Sch. & 
Lef. 367; Knollys v: Alcock, 5 Ves. 
Jr. 648, 31 Reprint 785. 


Ont.—Graham v. Graham, 6, Grant 
(O) ae WO 

[a] Controlling subsequent judi- 
cial allotment.—It has been held that 
a parol agreement as to the allot- 
ment of particular tracts owned by 
an ancestor to certain of his heirs 
was binding, although in subsequent 
partition proceedings, had because of 
the incapacity of some of the heirs, 
a different allotment was made, the 
previous parol allotment having been 
followed by possession and other acts 
showing an intention to abide thereby 
even after the judicial proceedings. 
Pipes v. Buckner, 51 Miss. 848. 

[b] In Georgia (1) where the dis- 
tinction between proceedings in law 
and equity is not so closely observed 
as in some other states, this equitable 


Right to rescind unexecuted agreement. 
executed parol agreement. for partition is not bind- 
ing,®? and before execution either party may rescind 
the agreement ;°* 
the agreement is executed. 

[§ 15] b. In Courts of Equity. Whatever may be 
the effect of the statute of frauds as regards the legal 
title to the several parts allotted,®® in equity it has 
very generally been held that a parol partition fol- 
lowed by exclusive possession and acts of ownership 
by the parties or those claiming under them vests 
the several allottees with an equitable title in sev- 
eralty to their respective allotments,°®® and, although 
the legal title remains as it was before the making 
of the partition®’ and a court of law can take no 
notice of the equitable title so acquired,®* a court 
of equity will treat the allottees as owners and give 
them such relief as is necessary for their protection 
in appropriate proceedings brought for that pur- 
pose,®® in the absence of fraud or concealment of 


Pat-- 


[4p Coda ark 


An un- 


but the rule is otherwise where 


title has been held to be the equiva- 
lent of legal title. Smith v. Smith, 
133 Ga. 170, 65 SE 414; Ralph v. 
Ward, 109 Ga. 363, 34 SE 610; Adams 
v. Spivey, 94 Ga. 676, 20 SE 422; 
Blacker v. Dunlop, 93 Ga. 819, 21 SE 
135; Welchel v. Thompson, 39 Ga. 
559, 99 AmD 470. (2) And on such 
title recovery may be had in eject- 
ment, or in a statutory action for 
land, against one who subsequently 
enters without a better title. Yaughn 
v. Harper, 151 Ga. 187, 106 SE 100; 
Adams v. Spivey, supra. See general- 
ly Ejectment § 11 et seq. 

97. Ater v. Smith, 245 Wl. 57, 92 
NE 776, 19 AnnCas 105. 
seen Yarborough v. Avant, 66 Ala. 

99. Roach v. Olive, 208 Ala. 612, 95 
S 23; Ralls v. Ralls, 82 Ill. 243; and 
cases passim this. section. 

[a] ‘The court proceeds upon the 
same principle on which bills of peace 
are entertained, quieting the enjoy- 
ment of equitable rights, establish- 
ing them by decree, and removing 
clouds from title.’ Yarborough v. 
ean 66 Ala. 526, 531 (per Brickell, 


[b] Rule applied where a tract of 
land had been divided between the 
parties claiming the ownership there- 
of, although the title stood in the 
name of one of them alone. Roach 
v. Olive, 208 Ala. 612, 95 S 23. 

[ec] Confirmation.—(1) In a proper 
case (see Equity § 92) courts will 
entertain a bill to confirm a parol par-' 
tition where the agreement therefor 
is shown by clear and satisfactory 
evidence to be for a valuable con- 
sideration (Tanner v. Tanner, 326 Ill. 
302, 157 NE 161), (2) reasonably 
certain as to the subject matter (Tan- 
ner vy. Tanner, supra), (3) equitable 
and just (Tanner vy. Tanner, supra), 
(4) and followed by possession (Tan- 
ner v. Tanner, supra; Hill v. Hill, 92 
S. C. 204, 75 SH 401); (5) but if any 
one or more of these elements are 
absent, the partition will not be con- 
firmed (Tanner yv. Tanner, supra; 
Hagen vy. Anderson, 317 Ill. 173, 147 
NE 791; Bayley v. Nichols, 263 Tl. 
116, 104 NE 1054), (6) as where the 
agreement was shown not to be fair 
and just (Tanner v. Tanner, supra), 
(7) or where the only memorandum 
of the agreement was insufficiently 
intelligible to form the basis of the 
contract (Hagen v. Anderson, supra). 
_.{d] Specific performance of a val- 
id agreement between the parties for 
partition may be had. Parks v. Sny- 
der, 126 Kan. 446, 452, 268 P 814 (the 
proceeding being referred to as being 
one “in the nature of partition’). See 
generally Specific Performance [36 
Cye 528). 

{e] Partition of personal property 
by minors.—A court of equity may 
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facts.1_ However, in order to justify enforcement 
in equity of a parol partition, it is indispensable that 
it should have been completed? and accompanied by 
exclusive possession by each allottee of the part al- 
lotted him,*? and the partition must be established 
by clear and satisfactory evidence.* 

Rights of innocent purchasers. It has been held 
that a parol partition, although not within the oper- 
ation of the registration laws,’ does not affect the 
rights of innocent purchasers who, under the rules 
enforced in courts of equity, are protected without 
reference to the protection to which such persons 
are entitled under such laws.°® 

[§ 16] 2. Effect on Equitable Estates; Trusts. 
Where an estate is so far exempt from the opera- 
tion of the statute of frauds that it may be created 
by parol,’ it may be divided.among the coowners in 
like manner.’ Therefore property held in trust 
where no writing is necessary to create the trust or 
to show the rights of the cestui que trust,® may, 
when held in cotenaney, be divided by parol by the 
persons interested as beneficiaries.?° 

[§ 17] C. By Written Agreements. At law, a 
written agreement for partition does not become 


an actual partition and vest any separate part of the | 


property in any one of the cotenants until. it has been 
executed,!! although in equity it may have the same 
effect as an actual partition;'? but no agreement can 
operate as a partition unless it contemplates that 
title to specific portions shall vest in the cotenants 
in severalty.t? One who refuses to abide by an 
agreement for partition cannot afterward obtain the 
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[§§ 45-18 


benefit of it;!4 but where heirs, after having closed 
the partition of real estate, partitioned personal 
property under an agreement whereby some of them, 
receiving more than their share, agreed to adjust 


_ matters with the others, the failure to comply with 


the agreement did not affect the interest of the heirs 
in the real estate.*® 

Construction. General rules!® apply to the con- 
struction of written contracts for partition.’ If 
possible, they should be so construed as to carry out 
the intention of the parties.1® Two contracts, ex- 
ecuted between the same parties and relating to the 
same subject matter, are to be read and construed as 
constituting a single transaction.1® The practical 
construction given to the contract by the conduct 
of the parties is entitled to great, if not controlling, 
influence in determining its proper interpretation.*° 

[§ 18] D. By Conveyances—1. In General. If the 
cotenants execute conveyances the result of which is 
that each of them becomes seized in severalty of a 
part of the property and ceases to have an undivided 
interest in every other part, the transaction may be 
regarded as a partition.?1- In Hngland cotenants de- 
siring to make a partition usually joined in convey- 


ang,the entire property to a trustee and his heirs, and 


on this seizin transmitted the use of each particular 
allotment to the party for whom it was intended.?2 
In America partition is frequently made either by 
a single writing in which all the parties join, and 
containing apt words to vest the title in the persons 
to whom the respective allotments have been made,?* 
or by separate conveyances in which each of the ¢o- 


approve a parol partition of personal 
property followed by possession 
among minors who have reached 
years of discretion, if the circum- 
stances were such as would have 
warranted the court to make such 
division on application notwithstand- 
ing objection by one _ participant. 
Muldrow v. Mixon, 89 S. C. 551, 72 
SH 466. 

Estoppel or ratification see infra 


30, : 
ae Van Zanten v. Van Zanten, 269 
Tll. 491, 109 NE 986. 

2. Phelps v. Foot, 13 Gray (Mass.) 
423. 

‘fa] Rule applied.—If three coten- 
ants agree to divide their property 
into three parcels, one of which is 
taken possession of by one of their 
number with the consent of the oth- 
ers, and all agree respecting the oth- 
er elements and details of the parti- 
tion, except as to which of the oth- 
ers shall take either of the remain- 
ing parcels, and, before this latter 
is agreed to, one of them dies, the 
partition remains incomplete at his 
death, and equity cannot decree the 
conveyance of the parcel of which 
possession had been taken. Phelps v. 
Foot, 13 Gray (Mass.) 423. 

3. Sharpley v. Sharpley, (Del. Ch.) 
1327 AT 139; 

4. "Manner v. Tanner, 326 Ill. 302, 


157 NE 161; Bayley v. Nichols, 263 
Tle L1G. e044 eN E0545 Ralls *v. 
Ralls, 82 Ill. 243; Elliott v. Delaney, 
217 Mo. 14, 116 SW 494; Justice v. 
Lawson, 46 W. Va. 163, 33 SE 102; 
Patterson v. Martin, 33 W. Va. 494, 
10 SE 817. 


5. See supra § 14. 

6. Allday v. Whitaker, 66 Tex. 669, 
1 SW 794 (resulting trusts are not 
affected by the laws regulating regis- 
tration, but it has been constantly 
held that a purchaser from the ap- 
parent holder of the legal title, who 
buys and pays for the property with- 
out notice of the equitable right, will 
be protected against it) 

7, See Frauds, Statute of § 161 
et seq. 


8. See Frauds, Statute of § 163. 

9. See Trusts [39 Cyc 44 et seq]. 
Strode v. Churchill, 2. Litt. 
(Ky.) 75; Dow v. Jewell, 18 N. H. 
340, 45 AmD 871. 

11. Metcalfe v. Alter, 31 La. Ann. 
389. See Whiteman v. Hyland, 16 
NYS 8 (recognizing rule). 

[a] Revocation of offer to modify 
agreement.—Where certain of .the 
parties to an agreement for partition 
of land make an offer, in modifica- 
tion of the agreement, upon a misap- 
prehension as to the quantity of the 
land, such parties may revoke the 
offer, upon discovery of their mistake, 
before the offer has been accepted. 
Keiser v. Reading Suburban Real Est. 
Co., 43 Pa. Super. 130. 

12. Masterson v. Finnigan, 2 R. I. 
316. And see Clark v. Clark, (Mo.) 
4 SW (2d) 807, 808 (‘a parol parti- 
tion, made in good faith . . vests 
the equitable title to the land in- 
volved in the respective partition- 


ers’). 

13. Hunt v. Meeker- County Ab- 
stract, ete., Co., 128 Minn. 207, 150 
NW 798, AnnCasi916D 925 [reh den 
130 Minn. 530, 152 NW 866] 
Johnston v. Clark, 70 Ark. 249, 
67 SW. 396. 

15. Liles, v. Pitts, 145 La. 650, 82 
S 735. f 

16. See Contracts §§ 481-592. 

17. Allen v. Lindsey, 139 Ga. 648, 
77 SE 1054; Kelsey v. Clausen, 257 
Ill. 402, 100 NE 984; Hensler v. Alber- 


ding, 86 Ind. A. 372, 158 NE 243, 
Keiser v. Reading Suburban Real 
Est. Co., 43 Pa. Super. 130. 

[a] Particular agreements’ con- 


strued.—(1) An agreement declaring 
that the owners of a farm agree to 
any division which the majority in 
interest shall decide upon as just 
and equitable refers to the manner 
of partition only, and does not au- 
thorize such majority to set off to 
any cotenant a portion of the land 
to which he does not assent. Hark- 
ness v. Remington, 7 R. I. 154. (2) 
If an agreement provides that one of 
the parties shall erect and maintain 


a fence at his own expense, the 
obligee cannot require the giving of 
a mortgage to secure the performance 
of the agreement, but only the record- 
ing of the covenant. Thayer v. 
Smith, 7 R. I. 164. 

[b] Agreement for sale and not 
partition.—If there are five coten- 
ants, and the agreement declares that 
the lands cannot be divided into as 
many parts as there are cotenants, 
and that three of them shall take 
specified parcels at stated prices, and 
the lands or proceeds shall be divided 
among the five so as to equalize their 
respective portions, it has been held 
se be Se ee ee ae for.a sale and not 
or partition. ood v. Me 
39 Ala. 586. B Rene 

[ec] Power of attorney from one 
Owning an undivided interest in prop- 
erty to the other part owner, in 
which the grantor described himself 
as the owner of a certain part there- 
of, is insufficient to establish a par- 
tition, where it is not shown that 
Aa eee accepted or acted on. 

arter “v., Collins, (Dex, Give Ay 
Sw 316. ‘ ay ues 

18. Hensler v. Alberding, 86 ; 
A. 372, 158 NE 2438. Z 1S 

19. Kelsey v. Clausen, 257 Ill. 402, 
100 NE 984. 

20. Keiser v. Reading Suburban 
Real Est. Co., 43 Pa. Super. 130 
(where the agreement was followed 
by an actual partition and an ex- 
change of deeds followed by a period 
of four years without any contro- 
versy as to the construction of the 
a See also Contracts § 


21. Dawson vy. Lawv¥ence, 13 Oh. 
543, 42 AmD 210; Cowan’s App., 74 
Pa. 329; Taylor v. Birmingham, 29 Pa. 


306; and cases infra notes 22~—27. 
as Allnatt Partition pp 131, 132. 


Cal.—Center v. Davis, 113 7 
Oe 45 case at 54 AmSR 852. he 

onn.—Staples v. Bradley, 2 B 
167, 60 AmD 630. Epis 
Rei Bee htie ee: 175 
as ; 0 : oore v. Hagles, 
(5 N. Ch 302) a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


gy 18-19] 


tenants, other than the grantee, unite ** 

No consideration?® is necessary to support a deed 
And notwithstanding a pecuniary 
consideration is recited, it may be shown by extrinsi¢ 
parol or written, that the only pur- 
pose was to accomplish a partition and that no other 
consideration passed between the parties.** 

Description of property. General rules governing 
the description of property in deeds?* aré applicable 


of partition.?° 


evidence, either 


to partition deeds.?° 


Execution by all the parties to the partition is es- 
sential to the validity of the deed.®° 
by all, it is not binding on any of them.*? 

In accordance with general rules*? 


Conditions. 

Okl.—Perry v. 48 Okl. 362, 
150 P 168. 

Tex.—Smith v. Adams, 4 Tex. Civ. 


Aw’ 5,.23 SW 49.: 
Va.—Bryan v. Stump, 8 Gratt. (49 


Va.) 241, 56 AmD 139. 


Jones, 


. [a] RBelease-—Cowan’s App., 74 
Pa. 329 
[b] ‘What not a partition deed.— 


A conveyance of half of intestate’s 
home place to one daughter and her 
husband, ‘as requested by her,” dur- 
ing their lives, and then to their chil- 
dren, by agreement among intestate’s 
widow and children, was not a mere 
partition deed, but part of a family 
settlement, and valid as a declaration 
of trust for, or covenant to stand 
seized for, the use of the grantees’ 
children, and did not have the effect 
of conveying the fee to the daughter, 
on the theory that a partition deed 
operates merely to fix boundaries of 
a tract set apart to the conveyee and 
not to confer title. Jones v. Jones, 
150 Tenn. 554. 266 SW 110. 

24, Cal.—Drake v. Tucker, 43 Cal. 
A. 53, 184 P. 502. 

Ill..—Casstevens v. Casstevens, 227 
Ill. 547. 81 NE 709, 118 AmSR 291. 

Me.—Mitchell v. ‘Smith, 67 Me. 338. 


Mass.—Cetlin v. Bradford, 242 
Mass. 434, 136 NE 119; Sybley v. 
Holden, 10 Pick. 249, 20 AmD 521; 


King v. King, 7 Mass. 496. 
Mich.—Norris v. Hill, 1 Mich. 202. 
Mo.—Whitsett v. Wamack, 159 Mo. 

14, 59 SW 961, 81 AmSR 339. 
Oh.—Carter v. Day, 59 Oh. St. 96, 

51 NE 967, 69 AmSR 757. 

Tex.—Chace v. Gregg, 88 Tex. 552, 

32, SW 520. 

Vt.—Rogers v. Bancroft, 20 Vt. 250. 
Wis.—Rountree v. Denson, 59 Wis. 
522, 18 NW 518. 
ee deeds generally see Deeds 


Eggner v. Hovekamp, 134 Ky. 
224, 119 SW 818. See Sullivan v. 
Sullivan, 179 Ky. 686, 201 SW _ 24 
(where two brothers held land joint- 
ly, an equal partition was on suffi- 
cient consideration, since the con- 
veyance of half the land in severalty 
to one of them was supported by the 
consideration of his conveyance of 
the other half in severalty to the 


other). 
27. Casstevens v. Casstevens, 227 
Ts, 547, 81 NE 709,118. AmSR,,291; 


59 Oh. St. 96, 51 NE 


Okl. 362, 150 P 168; Dooley v. Baynes, 
86 Va. 644, 10 SE 974. 

[a] Thus in ejectment, where the 
wife’s heirs demanded land in posses- 
sion of her husband’s grantees on 
the ground that it had descended to 
her from her father, although the 
wife’s brothers had conveyed it to 
her by a deed reciting a consideration, 
declarations of the husband that the 
land had come-to the wife from her 
father and that he had only a life es- 
tate in it are ‘admissible against the 
husband’s grantees in support of a 
claim by the heirs of the wife that 
the deed was a deed of partition only. 


eon v. Baynes, 86 Va. 644, 10 SE 
28. See Deeds § 61 et seq. 

29. Crafts v. Hibbard, 4 Metc. 
STs Can =—18)) 


é 


PARTITION 


him.?3 
Revocation. 


the like.?° 


If not signed 


been frequently 
erty, interests, 


(Mass.) 488; Rio Bravo Oil Co. v. 
Weed, (Tex. Civ. A.) 300 SW 171; 
Mid-Texas Petroleum Co. v. Colford, 
(Texe Civ. 'At)—238'5. SW 7105. Kelly av. 
Wilson, (Tex. Civ. A.) 233 SW 141. 

[a] Descriptions held sufficient.— 
(1) A deed executed in pursuance of 
an agreement for voluntary partition, 
which conveyed to plaintiff two hun- 
dred acres in part of a survey set 
apart to the heirs of the parties’ an- 
cestor, except the portion thereof set 
apart to defendant and elsewhere de- 
scribed, shown to have been executed 
shortly after the tract thereby di- 
vided between the parties was de- 
ereed to the heirs who made the par- 
tition, was plain and unambiguous, 
both on its face and when applied to 
the circumstances. Kelly v. Wilson, 
(Dex:) Civ, 2A), 2330 SW L4iag (2p it 
each of the conveyances specifies as 
a boundary “land this day deeded” 
by the grantor to the grantee, the 
deeds are not void for uncertainty, 
and the boundary between them thus 
referred to may be established by 
parol evidence. Crafts v. Hibbard, 4 
Metc. (Mass.) 438. 

[b] Conflicting descriptions.— 
Where a partition deed contains two 
distinct descriptions of the land, the 
first of which describes the land by 
lot number in reference to a plat and 
the second description being by metes 
and bounds, the former description 


will prevail in case of a conflict. Rio 
Bravo Oil Co. v. Weed, (Tex. Civ. 
A.) 300 SW 171. 

30. Center v. Davis, 113 Cal. 307, 
45 P 468, 54 AmSR 352; Emerick v. 
Alvarado,,. 64 .,Cals, 529, 2... Pwd 
Tewksbury v. O’Connell, 21 Cal. 60. 
See generally Deeds § 76 et seq; and 


infra § 35. 
31. 
32. 
33. 


See cases supra note 30. 
See Deeds §§ 367-369. 
Stallings v. Walker, 176 N. C. 
82. 97) - SE, 2b. 

34. V aueMety v. Harris, (Tex. Ciy. 
A.) 289 SW 316 


35. See infra § 
36. See Deeds ss. bate 232. 
37. Ark.—Neil v. Neil, 172 Ark. 


381, 288 SW 890; Webb v. Nease, 66 
Ark. 155, 49 SW 1081. 

Cal.—Lake Vineyard Land, etce., 
Assoe. v. San Gabriel Orange Grove 
Assoc., 58 Cal. 51. 

Ga.—Allen v. Lindsey, 139 Ga. 648, 
77 SE 1054. 

Tll.—Casstevens v. Casstevens, 227 
Ill. 547, 81 NE 709, 118 AmSR 291. 

Ind.—Smith v. McClain, 146 Ind. 
77, 45 NE 41. 

Ky.—Spears v. Howell, 222 Ky. 370, 
300 SW 878; Hargis v. Ditmore, 86 


Ky. 653, 7 SW 141, 9 KyL 783; Baker 
v. Talbott, 6 T. B. Mon. 179; Massie 
v. Hiatt, 6 KyL 176. 

La.—Westover v. Aime, 11 Mart. 


Me.—Mitchell v. Smith, 67 Me. 338; 
Bailey v. Rust, 15 Me. 440; Vickerie 
v. Buswell, 13 Me. 289. 

Md.—Maryland State Fair v. 
Schmidt, 147 Md. 6138, 128 A 365; 
cael v. Debaugh, 67 Md. 430, 10 A 

Mass.—Cetlin v. Bradford, 242 
Mass. 434, 136 NE 119; Macomber v. 
Godfrey, 108 Mass. 219, 11 AmR 349; 


[§ 19] 2. Construction. 
in construing deeds of partition,®* and they have 


(ATO Sale ore 


a deed of partition, executed by a married woman 
upon an express agreement that it should be of no 
effect until it should receive the written consent of 
her husband, is of no effect unless assented to by 


One who has delivered a partition 
deed duly signed and acknowledged has no power 
to revoke it,?+ although, of course, in a proper case 
he may obtain relief in case of fraud, mistake, and 


General rules*® apply 


applied in determining the prop- 


or estates conveyed,** and the 
Morgan v..Moore, 3 Gray 319; Che- 
shire v. Shutesbury, 7 Mete. 566; 
Sibley v. Holden, 16 Pick. 249, 20 
fered 521; King v. King, 7 Mass. 


Mich.—Butler v. Roys, 25 Mich. 53, 
12 AmR 218; Mandeville v. Comstock, 
Beat 536; Norris v. Hill, 1 Mich. 
<4 a v. De Lassus, 84 Mo. 

N. H.—Society for Propagating 
Gospel v. Young, 2 N. H. 310. 

N. Y.—Van Winkle v. Van Winkle, 
184 N. Y. 193, 77 NE 33; Furguson v. 
Tweedy, 56 Barb. 168 [aff 43 N. Y. 
543]; Blackman vy. Striker, 21 NYS 
563, 29 AbbNCas 467 [aff 142 N.. Y. 
555, 37 NE 484]. 

N. C.—Harrison vy. Ray, LOSHINDAC. 
Ee 12 SE 993, 23 AmSR 57, 11,LRA 


Oh.—Dawson vy. Lawrence, 13 Oh. 
543, 42 AmD 210. 

308” .—Taylor v. Birmingham, 29 Pa. 
eae I.—Matteson v. Wilbur, 11 R. I. 

S. C.—Major v. Major, 104 S. GC. 100, 
88 SE 355; Senterfeit v. Shealey, 71 
S.C. 259) 51 SE 142. 

Tenn.—Guild v. Youngs, «(Che 74s) 
62 SW 404. 

Tex.—Glasscock v. Hughes, 55 Tex. 
461; Rio Bravo Oil Co. v. Weed, (Civ. 
A.) 300 SW 171; Fikes v. -Buckholt’s 
State Bank, (Civ. A.) 273 SW. 957; 
Tinsley v. Mays, (Civ. A.) 251 Sw 
577; Kelly v. Wilson, (Civ. A.) 233 
Sw 141; High v. Tarver, (CIVAE AS) 
25 SW 1098; Smith v. Powell, 5 “Bex. 
Civ.s AX 373, 23 SW 1109. 

Vt.—Mason v. Horton, 67 Vt. 266, 
381 A 291, 48 AmSR 817; Rogers v. 
Banner 20 Vt. 250. 

a.—Snyder v. Grandstaff, 96 Va. 
473, “31 SE 647, 70 AmSR 863; Town- 
send v. Outten, 95 Va. 536, 28 SH 958. 

38. Ark.—Webb v. Nease, 66 Ark. 
155, 49 SW 1081. 

Ky. ——Hargis v. Ditmore, 86 Ky. 658, 
T Siw 147) 9 Kyl 783; Baker v. Tal- 
bott, 6 T. B. Mon. 179. 

Me.—Mitchell v. Smith, 67 Me. 388. 

Md.—Maryland State Fair We 
Schmidt, 147 Md. 613, 128 A 365. 

Mass.—Cheshire  v. Shutesbury, 7 
Metc. 566. 

Mich.—Mandeville v. Comstock, 9 
Mich. 536 

Y.—Van Winkle v. Van Winkle, 
184 N. Y. 193; 77 NB38. 

N. C.—Millara v. Smathers, 175 N. 
C. 56, 94 SE 1045. 
7 R, ,1—Matteson Vv. ) Wilbur) 1 oR. 


S. C.—Senterfeit v. Shealey, 71 S. 
C. 259, 51 SE 142 


Tex.—Fikes vy. Buckholt’s State 
Bank, (Civ. A.) 273 SW 957; Kelly 
vi ‘Wilson, (Civ.. A.) 233', Sw, 141; 


Whitaker v. Farris, 45 Tex. Civ. A. 
378, 101 SW 456. 

Va.—Snyder v. Grandstaff, 96 Va. 
473, 31 SE 647, 70 AmSR 863. 

[a] Particular deeds construed.— 
(1) Where a deed conveyed to de- 
fendant a lot containing a _ brick 
store, and the adjoning lot was con- 
veyed to plaintiff by another deed, the 
direction of the divisional line not 
being definitely fixed in either deed, 


274 [47 Cod] 


grantees.°® 
Construing deeds together. 


erns.?? 


[§ 20] 3. Conveyance by One Cotenant to Stran- 
Where there are two tenants in common, each 
owning an undivided half of land, neither can make 
a partition that will be binding upon the other, by 
assuming to convey either half specifically ;** but it 
has been held that, if one of them does so and the 
other acquiesces in or ratifies the transaction, there 


ger. 


is a valid partition,** and that 


ratification must be considered as established where 
the latter conveys the remaining half.*® 
there is authority apparently not in harmony with 


the foregoing views.*® 
[§ 21] E. Location Pursuant to 


the first deed will be construed to 
eonvey all land on which the store 
stands. Millard v. Smathers, 175 
N. C.'56;-94' SH 1045. (2) Deeds, de- 
scribing a passageway by metes and 
bounds as a separate parcel, and re- 
serving it for the accommodation of 
the lots of both parties, and provid- 
ing for its use as theretofore used in 
common and undivided, did not con- 
vey the fee in the way, and the par- 
ties continued to own the fee in the 
way as tenants in common. Cetlin v. 
Bradford, 242 Mass. 434, 136 NE 119. 
(3) If two tenants in common of land 
embracing a mill privilege make par- 
tition thereof by mutual deeds of re- 
lease with a reservation in each “of 
one-half the mill privileges on said 
land with the right of using the 
same,” the effect is to divide the land 
but to leave the mill privilege as 
before. Bailey v. Rust, 15 Me. 440. 
441. (4) A partition between the 
widow and children of a decedent 
may convey to one child an allotment 
excepting the life claim of the widow, 
in which case it reserves to her a 
life estate with remainder in fee to 
such grantee. Senterfeit v. Shealey, 
TAS 2G. 259). bin, SH) W425 58205) ow here 
tenants in common of land, including 
a town road passing through it, made 
a partition by mutual deeds of re- 
lease, in which the bounds of the 
tracts so released were described as 
“beginning at, and running by, and on 
the side of, the road,” the road itself 
is not included in the partition, but 
the parties still remain tenants in 
common thereof, subject to the pub- 
lic easement. Sibley v. Holden, 10 
Pick. (Mass.) 249, 20 AmD 521. 

39. Blackman v. Striker, 21 NYS 
563, 29 AbbNCas 467 [aff 142 N. Y. 
555, 37 NE 484]. 

40. See Deeds § 229 et seq. 

41. Cal.—Drake v. Tucker, 43 Cal. 
Am bowl s4e 502: 

Ill.—Casstevens v. Casstevens, 227 
Ill. 547, 81 NE 709, 118 AmSR 291. 

Me.—Mitchell v. Smith, 67 Me. 338. 

Mass.—Cetlin v. Bradford, 242 
Mass. 434, 136 NE 119; King v. King, 
7 Mass. 496. 

Mich.—Norris v. Hill, 1 Mich. 202. 

Mo.—Whitsett v. Wamack, 159 Mo. 
14, 59 SW 961, 81 AmSR 339. 

N. C.—Millard v. Smathers, 175 N. 
C. 56, 94 SE 1045. 

Oh.—Carter v. Day, 59 Oh. St. 96, 
51 NE 967, 69 AmSR 757; Dawson v. 
Lawrence, 13 Oh. 543, 42 AmD 210. 

Okl.—Perry v. Jones, 48 Okl. 362, 
150 P1638; 

Wis.—Rountree v. Denson, 59 Wis. 


522, 18 NW 518. A 
Bradford, 242 Mass. 


42. Cetlin v. 
434, 136 NE 119; Dawson v. Law- 


In accordance with 
general principles,*® when partition is made by mu- 
tual deeds, they must be read and construed together 
as a single instrument in the light of the crcum- 
stances attending the execution, in order to carry 
into effect the intent of the parties.t+ And the intent 
of the parties, as expressed by all their terms, gov- 


PARTITION 


[§§ 19-24 


{ an owner of a tract of land conveys a designated 


his grantor.*® 


acquiescence or 


However, 


[§ 22] F. By Sale. 
dividing the property in specie, provide for its sale 
and the division among them of the proceeds.*°® 

[§ 23] G. Partition by Proprietors. In the New 
England colonies, and also in New York, proprietors 
of large grants of land exercised the power of par- 
tition by vote or ballots, whereby ata meeting of 
such proprietors, the share of one of them was set 
off to him to be held in severalty.°° It was not ma- 
terial that the allottee was misnamed if, from all 
the proceedings, he could be identified.** ; 


number of acres therein and by his conveyance gives 
his grantee the right to locate the part which he shall 
choose to take, the grantor and grantee are thereby 
made tenants in common, with a power on the part 
of the latter to locate his part to be held by him in 
severalty,*7 and his location pursuant to this power 
operates as a complete partition between him and 


The parties may, instead of 


[§ 24] H. By Submission to Arbitrators, Commis- 


Conveyance. If 
rence, 13 Oh. 543, 42 AmD 210. 


5 43. Eaton v. Tallmadge, 24 Wis. 
aie 

44. Berryman y. .McDonald, 49 
Tex. Civ. A. 81, Tt07 SW 944; Haton 


v. Tallmadge, 24 Wis. 217. 

[a] No ratification or acquies- 
cence shown.—James v. James, 
(Tenn. Ch. A.) 62 SW 184 infra note 
46 [a] (2). 

Ratification see infra § 30. 

45. Eaton y. Tallmadge, 24 Wis. 
217 (in such circumstances the two 
conveyances operate as a complete 
and binding partition). See Markoe 
vy. Wakeman, 107 Ill. 251 (where, on 
a similar state of facts, it was held 
that a partition by deed between the 
two cotenants will be presumed). 

46. See cases infra this note. 

[a] Thus (1) where two tenants 
in common made a parol partition by 
metes and bounds, and each _ there- 
after conveyed by warranty deed to 
a third person the land assigned to 
him by parol, and possession con- 
tinued in accordance with the parol 
partition but for a period less than 
twenty years, it was held that: the 
parol partition could be avoided by 
either of the original cotenants. 
Duncan v. Sylvester, 16 Me. 388, 390 
(‘Neither the parol division, nor the 
subsequent corresponding occupation, 
nor the conveyance by each of the 
purparty assigned to him operated as 
an effectual legal partition’’). (2) 
Where it appeared that a son, who 
owned certain land in common with 
his mother, sold a part of it, that 
deeds were executed by himself and 
the mother, although the purchase- 
money notes were given to him alone, 
that the mother objected to the sale 
of the land by the son and told him 
that she was entitled to her share of 
the proceeds but had not received 
the same, that the son lived with 
and supported his mother for some 
years thereafter, it was held that no 
understanding is shown between the 
mother and son that the conveyance 
should work a partition and hence 
that the portion of the land remain- 
ing should be divided among the 
mother and the heirs of the son in 
the same proportion as the original 


was held. James v. James, (Tenn. 
Ch. A.) 62 SW 184. 
47. Corbin v. Jackson, 14 Wend. 


(N. Y.) 619, 28 AmD 550; Jackson v. 
Livingston, 7 Wend. (N. Y.) 136. 


48. See cases supra note 47. 
49. See Carey’s Hst., 10 Kulp (Pa.) 
227 (recognizing rule). 


{a] In Louisiana (1) codwners of 
property held in common may, under 
statutory authority, have the prop- 
erty sold either at public or private 
sale in order to effect a partition. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


sioners, or Appraisers.°? 


One method of partition 


Melcher v. New. Orleans, etc., R. Co., 
134 La. 951, 64 S 863; Fahey v. Fa- 
hey, 128 La. 503, 54 S 973. See Tip- 
pett v. Jett, 2 Roby 313. -“Borter ty. 
Depeyster, 18 La. 351; Bray v. Bray, 
16 La. 352; Westover v. Aime, 11 
Mart. 443 (all under earlier statutory 
provisions). (2) In either case the 
property may be purchased by one 
or more of the coédwners. Melcher 
v. New Orleans, ete, R. Co., 134 La. 
951, 64 S 863; Fahey v. Fahey, 128 
La. 503, 54.S 973. (3) Partition so 
made will not be avoided by reason 
of the fact that some of the codwners 
are minors unless there has been 
some fraud practiced on them. Mel- 
cher v, New Orleans, ete., R. Co., su- 
pra. (4) A sale, whethér public or 
private, to effect a partition of the 
property in which a minor or inter- 
dict in interested must be made of 
the whole property (Fahey y. Fahey, 
supra; Gallagher vy. Lurges, 116 La. 
755, 41 S 60), (5) the reason being 
that a sale of the minor’s interest 
alone lacks the essential element of 
a partition proceeding, that is, the 
intention to divide the property in 
kind or to sell it and divide the pro- 
ceeds (Moore v. Gulf Refining Co., 124 
La. 607, 610, 50 S 596), (6) and this is 
so whether the purchaser is the co- 
owner of a third person (Fahey v. 
Fahey, supra; Moore v. Gulf Refining 
Co., supra). 

50. Folger v. Mitchell, 3 Pick. 
(Mass.) 396; Springfield v. Miller, 12 
Mass. 415; Adams vy. Frothingham, 3 
Mass. 352, 3 AmD 151; Corbett v. 
Norcross, 35 N. H. 99; Atkinson v. 
Bemis, 11 N. H. 44; Coburn vy. Ellen- 
wood, 4 N. H. 99; Jackson v. Richt- 
myer, 13 Johns. (N. Y.) 367 [aff 16 
Johns. 314]; Jackson y. Vedder, 3 
Johns. (CN: *¥.) 8: 

[a] Appointment of commission- 
ers to make partition.—In New York 
the proprietors had, under the Colo- 
nial Act of 1762, the power of ap- 
pointing commissioners to proceed 
to make partition and put on file 
their proceedings, which, it was de- 
clared, should be good evidence of the 
partition. It was held, however, that 
the recital in these proceedings that 
certain members, styled proprietors, 
appointed such commissioners was 
not evidence of their lawful appoint- 
ment, and, until such appointment 
was otherwise proved, the validity of 
the partition was not established. 
Munro v. Merchant, 26 Barb. 383 [rev 
on other grounds 28 N. Y. 9]. Parti- 
tion by commissions generally see 
infra § 24. 

51. Society for Propagating Gos- 
pel v. Young, 2 N. H. 310. 

52. Ground for setting aside see 
infra § 465. 


§§ 24-25] . 


frequently resorted to is the selection by the coten- 
ants of disinterested third persons as arbitrators, 
appraisers, or commissioners to divide the property 
and to allot the shares,®* and this method is gener- 
ally upheld by the courts®* in the absence of some 
positive statutory prohibition.°> However, where 
there has been no dispute®® as to the shares of heirs 
in property but they agree to a partition of the 
property by disinterested persons, the proceeding is 
not an arbitration but a mere reference,*’ although 
such persons were sworn according to statutory re- 
quirements governing arbitration.2& ~ 

Qualifications of arbitrators or appraisers. The 
mere fact that one of the appraisers was a guest’ of 
one of the parties to the partition, although requiring 
strict scrutiny, does not necessarily vitiate the par- 
tition made.®® And it has been held that if the par- 
ties act with full knowledge of circumstances tend- 
ing to disqualify an arbitrator or appraiser, objec- 
tions on that ground are waived.®° 

Proceedings. Where it is the plain import of the 
agreement that the appraisers should go upon the 
land, make the necessary investigations, and other- 
wise inform themselves so that they might be able 
to make a fair division of the property, it is not 
essential that the parties be given an opportunity to 


53. See cases infra note 54. 
“The intervention of disinterested 


55. 
[a] 


_ PARTITION 


Wiles v. Peck, 26 N. Y. 42. 
Effect of statute—Where a 
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introduce evidence and be heard.®t It is not an 
abuse of power and discretion for one of the ap- 
praisers to hire an expert to verify conclusions al- 
ready reached by the appraisers.°* 

Requisites and sufficiency of award. The award 
must be definite and certain;®* if not in such clear 
and intelligible terms that everyone who reads may 
comprehend and understand it, it is void.6* While 
noncompliance with statutory provision may prevent 
a proceeding from being supported as a statutory 
arbitration,®® even though the contract provided that. 
the award shall be binding and may be enforced by 
proper judicial proceedings,®® nevertheless the award 
thereunder may be upheld as a valid common-law 
award.°* 

Rescinding or annulling award. Arbitrators after 
making a common-law award partitioning land have 
no power to rescind or annul the award.°*® 

Effect of award. Except where a particular stat- 
ute gives it that effect,°® the award or division made 
by the arbitrators ordinarily does not of itself trans- 
fer title,7° and conveyances should be executed by 
the cotenants conforming to the award,"+ and, if they 
refuse, equity may compel them to do so.*? 

[§ 25] I. Partition by Acts of Other Agents. 
The title of property may be vested in trustees’® or 


would eventually lead to and stimu- 
late new controversies and litigation 


persons for appraising the property 
and making the allotment was judi- 
cious and proper. It is the course 
most commonly pursued by those 
who desire to make a division of 
property.” Phelps v. Harris, 101 U. 
S300, Sco, 20 Tt eds 855. 

54. U. S.—Phelps v. Harris, 101 
DES. 370, 25 DL. ed! 855. 

Cal.—Gonzalez v. Gonzalez, 174 Cal. 
588, 163) P.998: 

Conn.—Brown vy. Wheeler, 17 Conn. 
345, 44 AmD 550. 

Ga.—Johnson v. Johnson, 37 Ga. 
A. 788, 141 SE 924. 

Ill.—Casstevens vy. Casstevens, 227 


Tll. 547, 81 NE 709, 118 AmSR 291; 
Lavelle v. Strobel, 89 Ill. 370. 
Ind.—Bruce y. Osgood, 113 Ind. 


360, 14 NE 563. 

Ky.—Dixon v. Johnson, 202 Ky. 328, 
259 SW 698; Bryson v. Briggs, 104 
SW 982, 32 KyL 159. 

N. Y.—Conkling v. New York El. R. 
Co:., 76 Hun 420, 27 NYS 1098. 

N. C.—Cheatham v. Crews, 83 N. 
Car3 13. 

Pa.—Page v. Lytle, 229 Pa. 198, 
78 A 85. 

Wis.—Frankfurth v. 
113 Wis. 195, 89 NW 148. 

[a] Partition by arbitration is 
binding on adult parties who submit- 
ted thereto in writing, and their mu- 
tual agreement for such submission 
is based upon a sufficient considera- 
tion where all are cotenants of estates 
of like character, but if one of them 
is a widow having a life estate only, 
this will not support a partition giv- 
ing her a fee. Casstevens v. Casste- 


Steinmeyer, 


vens, 227 Ill. 547, 81 NE 709, 118 
AmSR 291. 
[b] If one of the parties to the 


submission is a minor and disaffirms 
it and the partition, on coming of 
age, the other is entitled to main- 
tain a suit for equalization of the loss 
under the statute of ‘Kentucky. 
Brownlee v. Bunnell, 103 SW 284, 31 
KyL 669. 

[ec] An agreement to meet and at- 
tempt to partition land, and, in case 
of failure, to select arbitrators for 
that purpose and to be bound by 
their decision, is not a contract to 
partition the land nor is it, in the al- 
ternative, a contract to submit the 
partition of the land to arbitration, 
and it is not an agreement of which 
specific performance can be enforced. 
Ferrell v. Ferrell, 252 Mo. 167, 161 
SW 719. * 


y 


statute forbids a partition to be made 
by arbitrators, the submission and 
the award in pursuance of it are not 
merely voidable but void, and conse- 
quently incapable of ratification. 
Wiles vy. Peck, 26 N. Y. 42. 

{b] What statutes forbid arbitra- 
tion.—(1) The division of an intes- 
tate’s real estate by arbitrators is 
according to one decision prohibited 
by a statute which provides that no 
submission to arbitration ‘‘shall> be 
made respecting the claim of any 
person to any estate, in fee or for 
life, to real estate.” Wiles v. Peck, 
26 N. Y. 42. (2) But a decision of 
another state construing a_ statute 
identical in terms has reached the 
opposite conclusion. Frankfurth v. 
Steinmeyer, 113 Wis. 195, 89 NW 148. 

56. See Arbitration and Award § 
25 (there is no question for arbitra- 
tion if there is no matter in dispute). 

57. Gonzalez v. Gonzalez, 174 Cal. 
588, 1630) 998. 


58. Gonzalez v. Gonzalez, supra. 

59. Gonzalez v. Gonzalez, supra. 

60. Page v. Lytle, 229 Pa. 198, 78 
A 85; 


Frankfurth v. Steinmeyer, 113 
Wis. 195, 89 NW 148. 

{a] Rule applied.—(1) An objec- 
tion that one of the appraisers ap- 
pointed was the agent of some of the 
parties to the partition agreement is 
waived by knowledge of this fact and 
acquiescence in the appointment by 
the other parties thereto. Page v. 
lytle,: 229). Pa. 198. 78) Ay 85; (2) 
Where each of the parties to an arbi- 
tration selects his attorney as one 
of the three arbitrators, and, with 
full knowledge of the other party 
and without objection, consults with 
such attorney in relation to the mat- 
ters during the pendency of the pro- 
ceedings, any objection to the award 
on that ground is waived. Frank- 
furth v. Steinmeyer, 113 Wis. 195, 89 
NW 148. 

61. Gonzalez 
bSs, 4635 P9998: 
Casstevens, 227 
118 AmSR 291 
view). 

62. Gonzalez v. 
Dos Goe 903. 
See Arbitration and Award § 
358 et seq. 

64. Gratz v. Gratz, 4 Rawle (Pa.) 
411; Frankfurth v. Steinmeyer, 113 
Wis. 195, 89 NW 148. 

[a] The reason is that an indefi- 
nite award if sought to be executed 


v. Gonzalez, 174 Cal. 

See Casstevens v. 
Til. 547, 81 NE 709, 
(as sustaining this 


Gonzalez, 174 Cal. 


instead of securing the object sought 
to be attained by the arbitration of 
finally and definitely settling the old 
controversies. Frankfurth v. Stein- 
meyer, 113 Wis. 195, 89 NW 148. 

[b] Award held void for uncer- 
tainty.—An award of arbitrators 
“that the partition of the High street 
and Seventh street property agreed 
between the parties according to the 
plan of M. B. shall be carried into 
effect” is void for uncertainty. Gratz 
v. Gratz, 4 Rawle (Pa.) 411. 

65. Gonzalez v. Gonzalez, 174 Cal. 
588, 1638 P 993 (where it did not ap- 
pear that the award of the alleged 
arbitrators was filed with the clerk 
of the court as provided by statute). 

66. Gonzalez v. Gonzalez, supra. 

67. Johnson vy. Johnson, 37 Ga. A. 
788, 141 SE 924 (where it appeared 
that the parties intended to carry it 
out by executing deeds and not to 


have it made a judgment of the 
court). 
68. Johnson v. Johnson, supra. 


Relief against voluntary partition 
generally see infra § 45. 

69. See statutory provisions. 

[a] As in Kentucky where a stat- 
ute directed what should be done as 
evidence of the award and apparent- 
ly attached conclusive effect to it. 
Hood v. Mathers, 2 A. K. Marsh. 553. 

70. Johnson v. Wilson, Willes 248, 
125 Reprint 1156. 

71. Johnson y. Wilson, supra. 

[a] Confirmation in advance.—A 
deed, executed by cotenants mutual- 
ly releasing and conveying to each 
other the parts which shall be allot- 
ted to each by commissioners ap- 
pointed by the deed to make division, 
providing that it shall take effect ag 
soon as the report of the commission- 
ers is made and filed with the deed 
for record, takes effect as a deed of 
partition and release vesting in each 
of the cotenants the premises allotted 
to him on the happening of the ecn- 
ditions prescribed. Tewksbury v. 
Provizzo, 12 Cal. 20. 

72. Bryson v. Briggs, 104 SW 982, 
382 Kyl 159; Knight v. Burton, 6 
Mod. 231, 87 Reprint 982. 

73. Phelps v. Harris, 101 U. S. 370; 
25 L. ed. 855. 

[a] Delegation of authority to 
make partition.—Although one ap- 
pointed to make a partition does not 
give his personal attention thereto, 
but, by agreement with one of the 
cotenants, submits the partition to 
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even in executors’* under such circumstances or by 
such an express delegation of authority as to warrant 
their making partition thereof among the persons 
who become entitled thereto or joming in a partition 
with other cotenants when the interest over which 
the authority is given is that of a cotenant. only. 
A cotenant having power to join in a partition may 
delegate this power to an attorney at law,7® or to an 
agent selected for that purpose,‘® and such agent may 
bind his principal as to all matters falling within - 
such delegation;** and, although a professed agent 
had not authority at the time he purported to. act 
for his principal, the latter may ratify the action and 
bind himself by it.7* <A delegation of authority to 
sell property does not authorize the agent to join in 


V. NECESSITY FOR ACTUAL 


[§ 27] Actual separation of the parts is not nec- 
essary to a partition;®* the act of the cotenants in 
allotting to each a portion of the property which he 
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a partition of land of which his principal is a co- 
tenant;7® but it has been held that if the agent is 
authorized to exchange, or sell and exchange, or to 
dispose of property and invest the proceeds, he is 
authorized to join in a partition in behalf of his 
Deny ;°° but there is some authority to the con- 
tranyve. = 

[§ 26] J. Partition by Act of Legislature. One, 
having no agency in procuring an act of the general 
assembly in “making partition of land and not men- 
tioned in it, éannot be affected by its provisions.®? 
Such act is evidence only against parties and privies 
but not against him who had no agency in its pro- 
curement.®? 


x 


SEPARATION OF SHARES 


can take and enjoy without interruption is suffi- 
cient.°® 


VI. OWELTY*® 


[§ 28] A. In General. Owelty is the difference 
which is paid or secured by one coparcener or ¢o- 


wise, is not a charge for owelty.°? 
Actions to recover. Indebitatus assumpsit®*? will 


tenant to another for the purpose of equalizing a.J« lie to recover money agreed to be paid for owelty on 


partition.8? The power to award owelty has, from 
the earliest times, been regarded as necessary to the 
act of partitioning property;®* and the parties to a 
voluntary partition may agree for the payment of 
owelty to equalize the shares allotted;*® and where 
the matter of making the partition is delegated to 
commissioners,?® they have the power to award 


owelty as a necessary incident to the partition.®°! 


The claim of a parcener who takes no part of the 
estate descended, but surrenders all her interest 
therein to her coparceners for a stipulated price, to 
be paid to her not as a rent issuing out of the estate, 
but as a sum in gross to be secured by bond or other- 


disinterested persons, whose arbitra- 


Madd. Ch. Pr. 122; 


a parol partition of land,®* but it cannot be recov- 
ered in an action of ejectment.°® 

Presumption of payment of owelty from lapse of 
time may be rebutted by showing a payment on ac- 
count within twenty years, and the cotenant who was 
bound to pay is a competent witness to prove that it 
has not been paid.®® 

[§ 29] B. Liens. Ordinarily an agreement for 
owelty creates a lien or charge upon the land taken 
under the partition,®* and this lien may exist either 
because of an express agreement between the parties 
providing for it®® or it may be implied in the absence 


of such express agreement.®® But the terms of a 
91. 


McQueen v. Far- Gonzalez v. Gonzalez, 174 Cal. 


ment he confirms by executing the] quhar, 11 Ves. Jr. 467, 82 Reprint | 588, 163 P 993. See Long vy. Long, 1 

necessary indenture, there is no valid | 1168. Watts (Pa.) 265 (as sustaining this 
objection to the partition. Phelps 82. May v. Fenton, 7 J. J. Marsh. | view). 

v. Harris, 101 U. S. 370, 25 L. ed.| (Ky:) 306. [a] Express delegation of author- 

855. 83. May v. Fenton, supra. ity to award owelty is not necessary. 

74, Ga.—Cock v. Lipsey, 148 Ga. 84. Betts v. Ward, 196 Ala. 248, 72 | Gonzalez v. Gonzalez, 174 Cal. 588, 163 
S 110; Compton: v.. Mathews, 3) Iba. |e. 993. 


322, 96 SE 628. 
N. Y.—Knevals v. Henry, 10 NYS 
676. 


N. C.—Collier v. Halifax Paper 
Corp., 172 N. C. 74, 89 SE 1006. 

Tenn.—McBroom v. Whitefield, 108 
Tenn. 422, 67 SW 794. LUN 


221, 58 SW 974. 


75. High v. Tarver, (Tex. Civ. A.) 
25 SW 1098. 
76. Jackson v. Richtmyer, 13 


Johns. (N. Y.) 367 [aff 16 Johns. 314]. 
[a] One agent acting for several 
parties.—A partition being an aliena- 
tion by each of the coproprietors, it 
follows that one agent or legal repre- 
sentative cannot represent five or six 
coproprietors in the agreement fixing 
the terms of the partition. Metcalfe 
v. Alter, 31 La. Ann. 389. 
77. See cases supra notes 75, 76. 
78. Jackson v. Richtmyer, 13 
Johns. (N. Y.) 367 [aff 16 Johns. 314]. 
79. Porel v. Rollins, 30 Cal. 408; 
Carr, Petitioner, 16 R. I. 645,19 A 145, 
27 AmSR 773; Frost v. Erath Cattle 
Co,, 31) Tex. 505, 17,SW, 52, | 26. AmSR 
831; Brassey v. Chalmers, 16 Beav. 
223, 51 Reprint 763, 4 De G. M. & G. 
528, 538 EngCh 412, 43 Reprint 613. 
380. Phelps v. Harris, LOL WS. 13:20; 
20) 1a. 60. S55; In re Frith, 3 Ch. D. 
618; Abel v. Heathcote, 4 Bro. Ch. 
278, 29 Reprint 891, 2 Ves. Jr. 100, 
30 Reprint 542; Bradshaw v. Fane, 
Drew. 534, 61 Reprint 1006. 
81. Atty.-Gen.  v. Hamilton, 1 


128, 22 AmD 167. 

85. See cases supra note 84. 

[a] Division on a map, and not on 
the land itself, does not render the 
partition ineffective. Compton v. 
Mathews, 3 La. 128, 22 AmD 167. 

86. By judicial proceedings see 
infra § 518 et seq. 


87. Bouvier L. D. To same effect 
Bagg v. Osborn, 169 Minn. 126, 210 
NW 862; Morganton v. Avery, 179 


N. C. 551, 103 SE 138; 
20 Rw deel Oot Amos: 

[a] “Owelty of partition is a sum 
paid or secured, in the case of par- 
tition in unequal proportions, by him 
who has received the larger portion 
to him who has the less, for the pur- 
pose of equalizing the portions.” 
Stone v. McGregor, 99 Tex. 51, 56, 87 
SW 334. 

88. Kennedy v. Kennedy, 43 Pa. 
413, 82 AmD 574. 

89. Cal.—Gonzalez v. Gonzalez, 174 
Cal. 588, 163 P 993: 
Gard, 60 Ill. A. 72. 
Md. _Thomas v. Farmers’ Bank, 32 


Md. 57. 
13, Pa. 24305 


Smith v. Hall, 


Pa.—In re Darlington, 


Walter v. Walter, 1 Whart. 292; Long 
v. Long, 1 Watts 265. 
Tenn.—Guild v. Young, (Ch. A.) 62 


SW 404. . 

Eng.—Ireland v. Rittle, 1 Atk. 
26 Reprint 340; Hulbert v. Hart, 1 
Vern... Ch... 1433, 23 Reprint 367. 

90. See supra § 24. 


541, 


92. Thomas v. Maryland Farmers’ 
Bank, 32 Md. 57. 

See Assumpsit, Action of § 5. 
Walter v. Walter, 1 Whart. 
(Ba)ne29 2: 

[a] In North Carolina (1) the 
procedure is by action in the supe- 
rior court. Newsome vy. Harrell, 168 
N. C. 295, 84 SE 337. (2) But no per- 
sonal judgment can be rendered 
against the one receiving the tract. 
Newsome v. Harrell, supra. 

[b] Parties.— (1) Where it is 
shown that defendants’ grantee may 
have purchased the land without no- 
tice of the alleged equity and may be 
entitled to keep it discharged of the 
equity, the grantee is a proper and 
necessary party. Outlaw v. Outlaw, 

N. C. 255, 114 SE 4, (2) But a 
personal representative of the one re- 
ceiving a tract of land charged with 


owelty is not a necessary party. 
Newsome y. Harrell, 168 N.C. 295, 
84 SE 337. 

95. McKnight v. Ball, 135 Pa. 358, 
19), Ay L036. 

96. In re Darlington, 13 Pa. 430. 


97. Lacy. vs_ Gards: 60) TIL MAr eT 2s 
Thomas v. Farmers’ Bank, 32 Md. 57; 
In re Darlington, 13 Pa. 430; Long v. 
Long, 1 Watts (Pa.) 265; Guild Vv. 
Young, (Tenn. Ch. A.) 62 SW 404. 

98. Long v. Long, 1 Watts (Pa.) 
265; Guild v. Young, (Tenn. Ch. A.) 
62 SW 404 

99. Long v. Long, 1 Watts (Pa.) 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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deed executed in pursuance of a partition agreement 
may show that no lien was intended to be given. 

In some eases the owelty takes the 
form of a rent charge and may be distrained of com- 
mon right? into the hands of whomsoever the prop- 


Rent charge. 
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erty comes,® as often as it becomes payable and is 
suffered to fall in arrears.* 
generally it will be intended to attach to the purpart 
of the one granting it.® 
nature of the land and has its descendible quality.® 


If the rent is granted 


The rent partakes of the 


VII. RATIFICATION AND ESTOPPEL 


[§ 30] A. In General. 


Although a partition is 
for some reason voidable, it becomes valid and bind- 
ing by the ratification and acquiescence therein of 


volved. 


all of the persons interested in the property in- 


265. 

1. Davis v. Williams, 148 Ky. 829, 
147 SW 760. 

[a] As, for instance, where the 


words of the deed evidence a proviso 
to pay the sums named for the pur- 
pose of equalizing a division by a 
present payment thereof. Davis v. 
Williams, 148 Ky. 829, 147 SW 760. 


2. Thomas v. Farmers’ Bank, 32 
Md. 57; Long v. Long, 1 Watts (Pa.) 
265; Viner Abr. Partition p 224. 


3. Thomas y. Farmers’ Bank, 32 
Md. 57. 
F 4 Long v. Long, 1 Watts (Pa.) 
65. 


5. Long v. Long, supra. 

6 Thomas y. Farmers’ 
Ma. 57. 

7. U. S.—Mexican Gulf Oil Co. v. 
Compania Transcontinental De Petro- 
leo, 281 Fed. 148 [aff 292 Fed. 846]. 

Ala.—Snodgrass v. Snodgrass, 217 
Ala. 128,115 S 21; Roach v. Olive, 208 
Ala. 612, 95 S 23; Betts v. Ward, 196 
Ala. 248, 72 S$ 110. 

Ark.—Seawell v. Young, 77 Ark. 

26 Fila. 


Bank, 32 


309, 91 SW 544. 

Fla.—Simmons v. Spratt, 
449, 8 S 123, 9 LRA 343. 

Ga.—Dixon vy. Peterson, 135 Ga. 185, 
69 rh 21. 

y.—Hunt v. Hardin, 172 Ky. 558, 
180 Sw rales. 

La.—Bacon v. Shultz, 35 La. Ann. 
1059. 

Miss.—Robinson v. Jones, 68 Miss. 
794,10 S 79. 

Mo.—Sutton v. Porter, 119 Mo. 100, 
24 SW 760, 41 AmSR 645. 

N. H.—Dow v. Jewell, 18 N. H. 340, 
45 AmD 371. 

N. Y.—Baker v. Lorillard, 4 N. Y. 
257; Jackson v. Richtmyer, 13 Johns. 
367 [aff 16 Johns. 314]. 

N. C.—Collier v. Halifax Paper 


Corp., 172 N. C. 74, 89 SE 1006; Love 

v. Love, 38 N. C. 104. - 
Oh.—Piatt v. Hubbell, 5 Oh. 243; 

Docktermann vy. Elder, 11 Oh. Dec. 


(Reprint) 506, 27 CincLBul 195. 

Pa.—Mellon v. Reed, 123 Pa. 1, 15 
ee Walter v. Walter, 1 Whart. 

Porto Rico.—Diaz: v. Balserio, 27 
Porto Rieo 132. 

Tex.—Vaughan v. Harris, (Civ. A.) 
239 SW 316; Adams v. Adams, (Civ. 
Ary 191 Sw 717; Berryman v. Mc- 
Donald, 49 Tex. "Civ. A. 81, 107 SW 
944; High v. Tarver, (Civ. A.) 25 SW 
1098. See Moore v. Blagge, 91 Tex. 
151, 38 SW 979, 41 SW 465 (recogniz- 
ing rule). 

Nant .—Eaton v. Tallmadge, 24 Wis. 

[a]. Rule applied.—(1) Where land 
was devised to testator’s two daugh- 
ters for life, and was set off by a 
parol partition, a life tenant’s sale 
of timber from the land allotted to 
her, and a sale of timber by the other 
life tenant, in which her children 
joined, ratified the partition. Collier 
v. Halifax Paper Corp., 172 N. C. 74, 
89 SE 1006. (2) If the ‘acts of a 
party to a partition deed after he had 
signed and acknowledged it indicated 
a desire to revoke the deed, he after- 
ward fully ratified the deed by agree- 
ing to have the lines surveyed and as- 
sisting in making the surveys with- 
out objection or protest. Vaughan 
r. Harris, (Tex. Civ. A.) 239 SW 3816. 
(3) If there“4is a partition by agree- 

.ment among the surviving children of 
a decedent, ah administrator of a de- 


¢ 


eeased child cannot, after the lapse of 
many years, avoid the partition, be- 
cause, in the absence of ereditors, he 
ean take only in trust for the next 
of kin, and they, by retaining the al- 
lotments, have ratified and bound 
themselves by the partition. Love v. 
Love, 38 N. C. 104. 

[b] Insisting on the enforcement 
of a partition agreement by parties 
who had not signed it constitutes a 
ratification thereof. High v. Tarver, 
(Tex. Civ. A.) 25 SW 1098. 

[c] Ratification by minors.—(1) 
A partition not binding on the minors 
in the first instance may be ratified by 
them after reaching their majority. 
Dixon v. Patterson, 135 Ga. 183, 69 
SE 21; McCullough v. Finley, 69 Kan. 
COS kTT SP 6965) Hilly wil. Roderick,..2 
PaLJR 161, 3 PaLJ 417; Diaz v. Bal- 
serio, 27 Porto Rico 132; Carrasquil- 
lo. we. (Bertran;'' 26: Porto: Rico! 516; 
Whittemore v. Cope, 11. Utah 344, 40 
P 256. (2) And the ratification of a 
voidable partition occurs where the 
children, upon attaining majority, ac- 
cept separate parcels of the property 
from their guardians, previously ac- 
cepted by the guardians for them by 
virtue of the partition, and receipt 
therefor as property coming to them 
from their father’s estate, and con- 
tinue in possession thereof in sever- 
alty (Dixon v. Patterson, 135 Ga. 
183, 69 SE 21), (3) or where the minor 
fails to disafirm within a reasonable 
time after reaching majority (Mc- 
Cullough v. Finley, 69 Kan. 705, 77 
P 696). (4) However, it has been 
held. that, where all of the devisees 
except a minor agreed on a partition 
without the minor’s knowledge and 
sct off to him a part greatly inferior 
in value to that devised to him, he is 
not bound by the partition, although, 
after he arrived at a iawful age, he 
exercised actual ownership upon the 
part allotted to him for’ several 
years; not being a party to the trans- 
action does not constitute a ratifica- 
tion thereof, nor can he be considered 
guilty of any collusion or laches by 
which in equity his title would be 
postponed. Hemmich v. High, 2 
Watts (Pa.) 159, 27 AmD 295. { 

{d] Ratification by deed of wife.— 
A parol agreement by the husband of 
a tenant in common to make a par- 
tition ratified by her deed, duly ac- 


knowledged, is binding. Walter v. 
Walter, 1 Whart. (Pa.) 292. 
[e] Ratification in part.—A parti- 


tion agreement affecting minor heirs 
cannot be repudiated or ratified by 
them in part only on reaching majori- 
re Diaz v. Balserio, 27 Porto Rico 

[f] Ratification by all parties es- 
sential.—Ratification of an agreement 
of partition by taking possession, in 
order to be complete and effectivé, 
must be performed by all parties in 
interest. Milburn v. Wemple, 156 
Wan 799) VOL IS 132. 

[eg] Ratification or waiver a ques- 
tion for jury.—McCleskey v. McCles- 
key, (Tex. Civ. A‘) 7 SW (2d) 657. 

Ratification of invalid judicial par- 
tition see supra § 13 text and note 82. 

The Ss Donald v. Donaldson, 


47 Fed. 765. 
eet .—Betts v. Ward, 196 Ala. 248, 


Be ra 5 Tewksbury v. O’Connell, 21 
a 
Conn.—Brown vy. Wheeler, 17 Conn. 


So also they may by their acts or omis- 
sions estop themselves to deny the validity of the 
partition,® although there may be no technical estop- 


345, 44 AmD 550. 

Ga.—Thomas v. Payton, 78 Ga. 459, 
3 SE 630; Welchel v. Thompson, 39 
Gals DOO s 99 AmD 470 

Tll.— Van Zanten v. Van Zanten, 269 
Tll. 491, 109 NE 986. 

LE Gis — Henderson v. Clark, -UG3. Kye 
192, 173 SW 367; Wooton v. Murrell, 
134 Ky. 40, 119 ‘SW 191. 


La.—Milburn v. Wemple, 156 la. 
759, 101 S 132. , 
Miss.—Pipes v. Buckner, 51 Miss. 


848. 
Mo.—Petrie v. Reynolds, 219 SW 
934; Cochran v. Thomas, 131 Mo. 258, 
SW 6 


N. H.— Corbett v. Norcross, 35 N. H. 
99. 
N. J.—Den v. Baldwin, 21 N. J. L. 


395; Wescoat v. Wilson, 62 N. J. Eq. 
177, 49 A 1112 [aff.64 N. J. Eq. 795, 
Dio. sAs duliza. 


aN: Y.—Mount v. Morton, 20 Barb. 
123. 

N. C.—Collier v. Halifax Paper 
Corp., 172 N. C. 74, 89 SE 1006. 

S. C—Gibson v. Fuller, 74 S. C. 
535, 54 SE 778. 

Tex.—Ikard v. Thompson, 81 Tex. 


230,'2) 16 tS, nO 192 Glasscock  v. 
Hughes, 55> Tex: 4615.” Hunter $7: 
Morse, 49 Tex. 219; Floyd v. Seay, 


(Giv. A.) > L96- SW -237>" (Barrettaw: 
Spence, 28 Tex. Civ. A. 344, 67 SW 
921; Evans v. Martin, 6 Tex. Civ. A. 
331, 25 SW 688. 

Vt.—Sowles v. Rugg, 65 Vt. 142, 26 
A 111 (recognizing rule). 

Wash.—Brazee  v. Schofield, 2 
Wash. T. 209, 3 P 265. 

N. B.—Doe v. Harris, 7 N. B. 42. 

[a] Taking possession and occu- 
pying land allotted.—(1) According 
to the weight of authority, where a 
division of the property is made by 
cotenants by agreement and they take © 
exclusive possession of the parts al- 
lotted and occupy them, they are es- 
topped to repudiate the partition so 
made or to question its validity. Al- 
len v. Seawell, 70 Fed. 561, 17 CCA 
217; Berry v. Seawall, 65 Fed. 742, 
13* COA OL: Snodgrass Ve Snodgrass, 
217 Ala. 128, 115 S 21; Roach v. Olive, 
208 Ala. 612, 95 S 23; -Betts v. Ward, 
196 Ala. 248, 7258 110; Van Zanten 
v. Van Zanten, 269 Ill. 491, 109 NB 
986; Pipes v. Buckner, 51 Miss. 848; 
Wildey v. Bonney, 31 Miss. 644; Pet- 
rie .v. Reynolds, (Mo.) 219 Sw 934; 
Edwards v. Latimer, 183 Mo. 610, 82 
SW 109; Gulick v. Huntley, 144 Mo. 
241, 46 SW 154; ‘Blackwell v. Har- 
relson, 997S2 Cri2645 S40 Sh) 28 ecoye 
And this is so, although the occupa- 
tion is for a less period than that 
which creates the bar of the statute 
of limitations. Petrie v. Reynolds, 
supra; and cases supra this note. 
(3) But in one state it has been held 
that acquiescence of each of the heirs 
in the possession of the others of sep- 
arate portions of the property inher- 
ited for a less period than that re- 
quired to give prescriptive 
does not estop them to insist that 
all of the portions separately pos- 
sessed are owned in severalty or from 
suing for the partition of the whole. 


rights 


Wheeler v. Mann, 149 La. 866, 90 S 
Lb] Conveyance of land allotted 


(1) by deed or mortgage estops’ the 
grantor from denying the validity of 
the partition. Corbett v. Noreross, 35 
N. H. 99; Mount v. Morton, 20 Barb. 
ONY) 123; Blackwell v. Harrelson, 
SO atsy Or 264, 84 SE 233; Gibson v. 
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pel by record or any written conveyance; and under 
the general rule?° privies as well as the parties them- 
selves may be bound by the estoppel.'+ 


Evidence of estoppel; rebuttal. 


tion whether a partition has been made, any evidence 
is admissible which tends to show either the ratifica- 
tion of the partition, or conduct from which the 
party seeking to disregard it must be held to be 
Although acts are proved 
tending to show ratifieation, this evidence may be 
rebutted by deciarations of the party at the time 
of doing them, as where it appears he erected a divi- 
sion fence corresponding to the line of the partition, 
evidence is admissible that he at the same time noti- 
fied the other party in interest of an intention to 


estopped from so doing.?” 


commence a suit for partition.t? 


[§ 31] B. Estoppel by Deed. Applying the gen- 
eral rulet* one who joins in a deed of partition and 
his privies are estopped thereby to deny his owner- 


Miners 40S. Cri3b, 64 Sh 778. | (2) 
It. was said that if the doctrine of 
estoppel could be applied so as to 
prevent parties from disturbing a 
partition, merely because there had 
been possession under it, there is 
much more ground for applying it 
where each owner has by his or her 
deed conveyed the land. Mount v. 
Morton, supra. 

{e] Trading of tract allotted.— 
Where the heirs of an intestate or- 
ally partition the real estate and one 
of the heirs trades the portion allot- 
ted to her for another tract, she will 
be estopped to claim the portion of 
the land allotted to her twenty years 
after the partition. Wooton vy. Mur- 
rell, 134 Ky. 40, 119 SW 191. 

[d] Estoppel against married wo- 
man.—Where a father joins in a par- 
tition in behalf of his minor daughter 
and she occupies the land allotted to 
her for many years with her hus- 
band who married her during her 
minority, and the partition is fair and 
equal, and she fails to disavow the 
partition within a reasonable time 
after her husband’s death, she is 
thereafter estopped to object to it. 
Doe v. Harris, 7 N. B. 42. 

{e] Facts not creating estoppel. 
—(1) Where C, one of the children of 
an owner of land, conveyed to H, 
another child, all of his interest in 
the real estate of his mother, and 
after the mother’s death all of the 
children executed a partition agree- 
ment allotting to each of the other 
children a parcel of land and allot- 
ting a parcel to C and E together, 
although E was estopped by the 
partition: agreement from claiming 
any interest in the parcels allotted 
to the other children she was not es- 
topped from claiming all of the tract 
allotted to her and C, and the parti- 
tion agreement did not reinvest C with 
the title which passed, when acquired, 
under his deed. Blackwell v. Harrel- 
son, 99 S. C. 264, 84 SE 233. (2) One 
who repudiates a contract , under 
which a partition deed sought to be 
set aside was given in settlement of 
rights in an estate, and it not being 
shown that he was acting under it or 
in affirmance of its terms, he is not 
estopped to insist on rescission be- 
cause he collected rents and interest 
and appropriated them to his own 
use. McClesky v. McClesky, (Tex. 
Cine AY) TiSiw (2d)2657. 

9. Wescoat v. Wilson, 62 N. J. Eq. 
177, 49 A 1112 [aff 64 N. J. Eq. 795, 
Dog Ama! 

Estoppel by deed see infra § 31. 


10. See Estoppel § 104. 
11. U.S.—Allen v. Seawell, 70 Fed. 
561, 17 CCA 217; Berry v. Seawall, 


65 Fed. 742, 13 CCA 101. 

Ala.—Snodgrass v. Snodgrass, 217 
Aja. 128, 115 S 21; Betts v. Ward, 196 
Ala, 248,72 S: 110. 
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Upon the ques- 


Ky.—Henderson vy. Clark, 163 Ky. 
192, 199, 173 SW 367; Wooton v. Mur- 
rell, 134 Ky. 40, 119 SW 191. 

N. H.—Corbett v. Norcross, 35 N. H. 
ye) 
bene Y.—Mount vy. Morton, 20 Barb. 

pS 

N. C.—Collier jy. Halifax, Paper 
Corp: A7ZEN.{C:- 74789 SH 0063 

“Equitable as well as legal estop- 
pels bind privies in.estate as well as 
parties, and a grantee will be estop- 
ped by any act or conduct of his 
grantor affecting the title conveyed, 
of which he has notice at the time of 
accepting the conveyance.” Hender- 
son -v. Clark, ‘supra: 

[a] Thus, where after an infant 
acquired an undivided interest in a 
tract of land, the land was divided 
by an oral partition between the adult 
owner of an undivided interest and 
the infant, and the adult and his suc- 
cessors remained in actual posses- 
sion to the partition line for more 
than fifteen years, a purchaser of 
the sole heir of the infant, dying in 
infancy five years after the partition, 
was estopped from assailing the va- 
lidity of the partition or from claim- 
ing an undivided interest in the land. 
Henderson v. Clark, 163 Ky. 192, 173 
SW 367. 

12. Collier vy. Halifax Paper Corp., 
172) N.C. 74, *89: 5H) 110006, 1007 + Leit 
Cye]; ~Ikard yv..Thompson, 81 Tex. 
285; 16° SW ~- 4019; Glasscock  v. 
Hughes, 55 Tex. 461. 

13. Sowles v. Rugg, 65 Vt. 142, 26 


A 111. 

See Estoppel §§ 25-109. 
Tewksbury v. Provizzo, 12 Cal. 
20, 25; Ward -v. Crowninshield, 5 
Abr. (Mass.) 567; Hagensick 
v. Caster, 53 Nebr. 495, 73 NW 932. 

“When parties go into a partition 
of property upon certain terms and 
conditions, each to receive a several 
portion of a common estate, the in- 
strument of partition, founded upon 
mutual releases, itself is such affir- 
mation of interest and title on the 
part of each, as to estop him to deny 
that he did have interest and owner- 
ship in the premises; and the release 
and conveyance of his interest to his 
parceners is evidence of title in his 
grantees which he cannot dispute. 
He takes, by virtue of the deed, all 
their interest, and cannot be allowed 
to say that he holds possession of 
what he conveyed and released, by 
a title paramount to that which he 


conveyed.” Tewksbury v. Provizzo, 
supra. 
[a] Even in the case of a quit- 


claim deed an estoppel may arise, 
as where the grantors therein set 
forth on the face of the instrument 
by way of recital or averment either 
in express terms or by necessary im- 
plication that they are seized or pos- 
sessed of a particular estate in the 


[§§ 30-31 


ship, interest, and title in the premises partitioned 
at the time of the execution of the deed,!® or to claim 

that he was holding possession of what he conveyed — 
and released by a title paramount to that which 
he conveyed;*® and the estoppel works upon the 
estate and binds an after-acquired title as between 
parties and privies.1* 
merely contains covenants for the quiet enjoyment. 
by each of the part assigned to him and has no con- 
veying clause, it will not estop one of the parties. 
from denying that the others have any interest in 
the lands allotted to him.?® 
of partition, who accepts land as a part of the estate 
partitioned is estopped from denying that title,?® 
although the recitals of the deed show that the land 
was once vested in him by another title.?° 
deed of partition contains admissions the parties are 
bound thereby and precluded from denying the truth 
of the admissions;?4 and the rule applies to all 


But it is said that if the deed 


A grantee, in a deed 


If the 


premises conveyed. Hagensick  v. 
Castor, 538 Nebr. 495, 502, 73 NW 932: 
[quot Van Rensselaer vy. Kearney, 11 
How. CU. (S:)i-297, 325, 13 us ed, 7039 
(the reason “is that the estate thus 
affirmed to be in the party at the time 
of the conveyance must necessarily 
have influenced the grantee in making 
the purchase; and hence the grantor 
and those in privity with him, in 
good faith and fair dealing, should 
be forever thereafter precluded from 
gainsaying it. The doctrine is found— 
ed, when properly applied upon the 
highest principles of morality, and 
recommends itself to. the common 
sense and justice of every one. And 
although it debars the truth in the 
particular case, and therefore is not 
unfrequently characterized as odious, 
and not to be favored, still it should 
be remembered that it dehars it only 
in the case where its utterance would 
convict the party of a previous false-- 
hood; would be the denial of a pre- 
vious affirmation upon the faith of 
which persons had dealt and pledged 
their credit or expended their mon- 
ey’). See also Estoppel § 48. But 
see Doane vy. Willcut, 5 Gray (Mass.) 
328, 66 AmD 369 (an indenture of 
partition between tenants in common, 
which recited their seizin in fee of 
certain lands, and assigned a por- 
tion thereof to each to hold in sever- 
alty, and contained mutual covenants: 
for the quiet enjoyment by each of 
the portion so assigned to him, did 
not estop one of the parties to set 
up an after-acquired title to land so 
assigned to one of the others). 


Ba Tewksbury vy. Provizzo, 12 Cal. 
17. Hagensick yv. Castor, 53 Nebr. 
495, 73 NW 932; Jackson v. Has- 


brouck,; 3) Johns, GNAYS) 33° 
18. Townsend y. Outten, 

536, 28 SE 958. 

19. Simmons v. 

103; 


95 Va. 


x Hendrickson, 3. 
Simmons vy. Logan, 1 Del. 


See cases supra note 19. 

21. Byrne v. Morehouse, 22 Ill. 602, 
605; Watson v. Barber, 105 La. 456, 
29 S 949; Jackson vy. Hasbrouck, 3 
Johns GNw Ys) 3315 

“However contrary to the truth 
they may be, unless obtained by 
fraud, they must stand as uncontro- 
verted truth; and whatever rights 
legitimately arise upon such admitted 
facts, may be at all times asserted, 
whether it be to obtain ‘or to defend 
the position of such rights.” Byrne 
v. Morehouse, supra. 

[a] Rule applied.—Where, in ef- 
fecting a partition by authentic act, 
a surviving widower in community 
specificaly admits that the other 
contracting party is the son and sole 
heir of his deceased wife, and they 
reciprocally convey to each other the 
immovable property of the commun}- 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 31-34] 


parties claiming under the deed, however remote- 
bee 


Limits of the estoppel. It has been held that such 
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VAT Codes eke, 
deeds operate as an estoppel only so far as they 
establish the extent of the interest of each tenant 
in common as such.?3 


VIII. OPERATION AND EFFECT?* 


[§ 32] A. Parties Bound Thereby—1. In General. 
A valid partition is binding on the parties thereto 
and on all others claiming under them.?> Although 
the eotenants joining in the partition hold the whole 
legal title, yet if one of them has previously agreed 
to convey to a third person, the latter cannot be 
deprived of the benefit of his agreement by the par- 
tition,?® and a bona fide purchaser from one of the 
allottees is protected by the partition as against a 
claim of the other parties.2* Where parol partition 
has been made and one of the joint owners enters 
on his portion and improves it and the other joint 
owner subsequently executes a trust deed on the 
whole property, the former holds his portion free 
from the lien of the trust deed.?* 

[§ 33] 2. Cotenants Not Joining. While, as a 
general rule, a voluntary partition is not binding 
on a cotenant who is not a party thereto,*° unless he 
ratifies it,°° an exception to the rule has been rec- 
ognized in case of personal property severable in its 
nature existing in common and being of the same 
quality throughout, in which event a coowner may 
sever and appropriate, without the consent of the 
other, the quantity to which he is entitled, and this 
will be regarded as a lawful partition giving him 
title in severalty to the part thus taken by him;3? 


ty, neither such widower nor his 


Lunatics see supra § 10. 


and, whenever a cotenant is authorized 40 make such 
severance or partition, his ereditors, acting under 
an execution or attachment against him, may law- 
fully seize and sever his share, one thereby in effect 
accomplish a partition thereof.*’ 

[§ 34] 8. Issue of Tenants in “Tail and Remainder- 
men. In England it has been held that a partition 
by tenants in tail will bind the issue;** but the 
American courts have held that an heir in tail may, 
upon the death of the tenant in tail, refuse to recog- 
nize the partition and claim all the rights to which 
he would have been entitled had no partition been 
made.?+ In reliance on, and by analogy to, the Eng- 
lish rule just mentioned,*°® some ‘Ameri¢an courts 
have held that a voluntary partition between lfe 
tenants which is fair and equal is binding on the 
remaindermen,*® although not in esse at the time of 
the partition;*7 but, on the other hand, it has been 
held that the owner of an interest in fee in land sub- 
ject to a life estate is not concluded by voluntary 
partition between other owners to which he had nei- 
ther capacity nor power to consent;** and in other 
decisions the question whether remaindermen were 
bound by a partition between the life tenants was 
made to depend on the terms of the will®® or deed?°® 
by which the land was devised or conveyed. 


two daughters ‘“‘to their use during 


heirs can thereafter, for the purposes 
of a supplemental partition, and with- 
out alleging and proving that he was 
deceived by fraud practiced upon him 
by such other party, be heard to deny 
the admission so made. Watson v. 
Barber, 105 La. 456, 29 S 949. 

22. Byrne v. Morehouse, 22 Ill. 602; 
Watson y. Barber, 105 la. 456, 29 
S 949. 

23). Harrison vv. Rays 108 IN. iC: 
215, 12 SE 993, 23 AmSR 57, 11 LRA 
722; Yancey v. Radford, 86 Va. 638, 
10 SE 972. 

[a] Rule applied.—(1) On parti- 
tion by heirs by mutual deeds of the 
several allotments, the naming of the 
wife of one of the allottees in the 
deed to him as a grantee confers no 
title on her and does not estop the 
husband’s heirs from denying that 
any title passed to her. Harrison v. 
Raye Los NGC. 20> Sea 9985 eco 
AmSR 57, 11 LRA 722. (2) Similarly, 
where on a partition so made the hus- 
band of one of the allottees is named 
as a grantee with her in the deed of 
the part allotted to her, he acquires 
no estate thereby as against the 
wife's heirs and they are not estopped 
from denying that no title passed to 
him. Yancey v. Radford, 86 Va. 638, 
10 SE 972. (3) Where, after tenants 
in common by inheritance partitioned 
by giving exchange deeds, one of the 
heirs died whose interest descended 
to the other heirs, they were not es- 
topped by their deeds from asserting 
their claim as heirs since it only re- 
leased their interest as tenants in 
common. Carson v. Carson, 122 N. Cc. 
645, 30 SH 4. 

24, Cross references: 

As a defense to action for partition 

see infra § 146. 

Easement by implication on partition 
among heirs see Hasements § 106. 
Operation and effect in judicial pro- 

ceedings see infra § 930 et seq. 

25. Goodno v. Hotchkiss, 237 Fed. 
686; Lamkin v. Hines Lumber Co., 
158 Ga. 785, 124 SE 694; Citizens’ 
Nat. Bank v. Billingley, (Tex. Civ. A.) 
300 SW 648, 

Cross references: 

Cestui que trust see supra § 11. 
Infants see’ supra § 8. 


, 


Married women see supra § 6. 

Tenants in tail see supra § 12. 

Wife whose husband having an in- 
terest as tenant by curtesy joins 
in partition see supra § 7. 
26. Peterson v. Sloss, 39 Wash. 

207, 81 P 744. 

27. Woolverton v. Stevenson, 52 


La. Ann. 1147, 27 S 674; Walker v. 
Hrazier,. 9.5) 'Coe Mons9 9: 
28. Citizens’ Nat. “Bank v. Bil- 


lingsley, (Tex. Civ. A.) 300 SW 648. 
29. See infra § 35. 
30. Sutton v. Porter, 119 Mo. 100, 
24 SW 760, 41 AmSR 645. 
Ratification generally see 


Sa 

Sin Channon, Von ausikys 2.0 ans, 
CNS MO 2d BROveSiavs  Shavuvucker 22 
Barb. (CN...) 5683) Tripp v. Riley, 15 
Barb. (N. Y.) 383, Newton v. Howe, 
29" Wis. 531019) Am Ri) 16116. See, also 
Fiquet v. Allison, 12 Mich. 328, 86 
AmD 54 (as tending to sustain this 
view). 

32. Newton v. Howe, 29 Wis. 531, 
9 AmR 616. 

33. Thomas v. Gyles, 2 Vern. Ch. 
232, 23 Reprint 750. 

34. Buxton v. Bowen, 4 F. Cas. No. 
2,260, 2 Woodb. & M. 365; Buxton vy. 
Uxbridge, 10 Metc. (Mass.) 87. 

35. See supra text and note 34. 

36. Acord v. Beaty, 244 Mo. 126, 
148 SW 901, 41 LRANS 400. 

37. Acord v. Beaty, supra. 

38. Bartram v. Kemp, 113 Kan. 
246, 214 P 96. 

39. See cases infra this note. 

[a] Remaindermen bound.—(1) 
Where a will provides that land shall 
be equally divided between two par- 
ties to be held and enjoyed by them 
during their natural life and that, 
after the death of either, his wife and 
children shall take and receive his 
share in fee, a fair partition of the 
property between the life tenants is 
binding on the remaindermen, al- 
though minors at the time of the 
division and not otherwise parties 
thereto. Cock vy. Lipsey, 148 Ga. 322, 
96 SE 628 [disappr dicta Wright v. 
Sparks, 127 Ga. 365,:.56 SE 442]. (2) 
Where partition is made by executors 
under a will devising land to be 
equally divided between the testator’s 


supra 


their natural life, and at their death 
to their children,’ the partition is 
binding on the children since the exec- 
utors exercised a power conferred by 
the will under which the allotment to 
each child was to descend to her chil- 


dren. Collier v. Halifax Paper Corp., 
WZ, INS Cova 89 (SE 1006. 
[b] Remaindermen not bound.— 


(1) Where a testator devises half an 
undivided interest in land in fee and 
to a daughter half an undivided in- 
terest therein for life, with the re- 
mainder to designated children, with- 
out making any provision for division 
of the land, a voluntary partition be- 
tween the tenant in fee and the ten- 
ant for life is only binding during the 
conveyance of the estate for life and 
does not bind the remaindermen. 
Teasley v. Hulme, 150 Ga. 495, 104 
SE 151, 12 ALR 641 [dist Cock ‘v. 
Lipsey, 148 Ga.:322, 96 SE 628, on the 
ground that the will of the testator 
in that case authorized and contem- 
plated a division by and between life 
tenants and that the will was the law 
of the case]. (2) Where land was 
devised to trustees for the use of 
testator’s children for life, with re- 
mainder to their children, with the 
direction that the land should be par- 
titioned, and partition was made by 
the trustees, it was not binding on 
the remaindermen and did not in. any 
way affect their interests. Sparks v. 
Union, Misiimeter,, Co.) 2S eno iF 
114 SE 322 [a case hardly distin- 
guishable on the facts from those 
supra this note [a] and probably in 
conflict with them]. 

40. Franke v. Berkner, 67 Ga. 264 
(under a deed of gift of land to a 
trustee to the use of the grantor and 
his wife and the children of her body 
lawfully begotten by him to the ex- 
clusion of his and their children by 
any other marriage, during the natu- 
ral life of such grantor and wife, and 
during the natural life of survivor, 
and providing that at and from their 
death the trust should cease and the 
property and increase thereof be 
equally divided among their chil- 
dren, the issue of their marriage, to 
the exclusion of all others, with right 
of representation by the children OL.38 


280 [47 C.J.] 


[§ 35] B. Of Partition Void as to Some of Par- 
or Some of Property. Voluntary partition 
which is not binding on all the cotenants is not bind- 
Such is the effect of a volun- 
tary partition in which some of the cotenants did 
not join,*? of a partition by adult heirs which the 
minor heirs refused to ratify on coming of age,*® 
of an attempted partition by deed signed by per- 


ties, 


ing on any of them.*? 


sons under disability without the 


seribed by law,** or of an attempted partition by 
deed not executed by all of the grantors;*® 
of an attempted partition by deed where one of the 
deeds is, for any reason, invalid and does not bind 
the owner of the interest it purports to convey.*® 
Partition void as to some of the property. So it 
has been held that, where the parties undertake to 
partition more land than they own and the title to 


deceased child, an attempt by the 
grantor, his wife, and the trustee to 
partition the property and give the 
grantor a title to part of it could not 
affect the rights of the remainder- 
men). 

41. U.S.—Pacific Bank v. Hannah, 
90 Fed. 72, 32 CCA 522. 

Ala.—Bétts v. Ward, 196 Ala. 248, 
72S 110. 

Cal.—Center v. Davis, 118 Cal. 307, 
45 P 468, 54 AmSR 352; Emeric v. Al- 


varado, 64 Cal. 529, 2 P 418; Gates v. 
Salmon, 46 Cal. 361; Tewksbury v 
©’Connell, 21 Cal. 60. 


Ill.—Cochran v. Cochran, 277 Ill. 
244, 115 NE 142, 145 [quot Cyc]. 

Ind.—Savage yv. Lee, 101 Ind. 514. 

Kan.—Ritchie v. Rawlings, 106 
Kan. 118, 120, 186 P 1033 [cit Cyc]. 
SRN et Vo Nichollcd 1 ky.) Op: 

La.—Wheeler v. Mann, 149 La. 866, 
90_S 225. 

Mass.—Williams v. Thompson, 13 
Pick. 298. 

Mo.—Hlliott v. Delaney, 217 Mo. 14, 
ee Sw 494. 


C.—Roberts v. Dale, 171 N. C. 
466. "88 SE 778. 
Pa.—McConnell v. Carey, 48) Pas 


345. 
Philippine. —Briones v. Platon, 12 
Philippine 275. 
Tenn.—Douglass _ v. 
Sneed 382. 
Tex.—Lasater v. Ramirez, (Commn. 
A.) 212 SW 9385 [rev (Civ. A.) 174 SW 


706]. 

Wash.—McGowan v. Smith, 22 
Wash. 625, 61 P 713. 

Ont.—Wood v. Wood, 16 Grant Ch. 
471. 

“The partition, whether it operates 
as a mutual transfer or release of 
title, or only as a severance of the 
unity of possession, will fail unless it 
operates upon, and affects the title 
or possession of all the tenants in 
common. If one or more of them are 
not bound by the contract, the pur- 
pose fails of accomplishment, for no 
one then will become a tenant in sev- 


Harrison, 2 


eralty.”’ Gates v. Salmon, 46 Cal. 361, 
374. 
42. Ala.—Betts v. Ward, 196 Ala. 


248, 72 S 110. 

Cal.—Center v. Davis, 113 Cal. 307, 
45 P 468, 54 AmSR 352; Hill v. Den, 
bs sOal.. Gs 

Ind.—Savage v. Lee, 101 Ind. 514. 


Kan.—Bartram v. Kemp, 113 Kan. 
"246, 214. FP 96. 
Ky.—Wand v. Nicholl, 11 Ky. Op. 


879. 

La.—Wheeler v. Mann, 149 La. 866, 
90 S 225; Metcalfe v. Alter, 31 La. 
Ann. 389; Wright v. Cane, 18 La. Ann. 
579. 

N. C.—Roberts v. Dale, 171 N. C. 
466, 88 SE 778; Carson v. Carson, 122 
N. C. 645, 30 SH 4 


Pa.—McConnell v. Carey, 48 Pa. 
345. 
y Philippine.—Briones v. Platon, 12 


Philippine 275. 
S. C.—Pearson v. Easterling, 111 S. 


PARTITION 


formalities pre- 


and 
estate.°t 


General. 


‘C. 124, 97 SE 238 (perhaps sustaining 
this view). 

Tenn.—-Douglass 
Sneed 382. 

Tex.—Lasater v. Ramirez, (Commn., 
A.) 212 SW 935 [rev (Civ. A.) 174 SW 
706]. Compare Turner v. Pope, (Civ. 
A.) 187 SW 420 (where it was said 
that a partition of land by one owner 
without the consent of the owner of 
the other undivided, interest cannot be 
sustained unless it is shown that the 
partition so made was a just and 
equitable division). 

Wash.—McGowan v. Smith, 22 
Wash. 625, 61 P 713. 

[a] Thus, where certain real es- 
tate was owned by four persons as 
tenants in common, and there was a 
transaction between three of them, 
such that, if they had been the only 
tenants, there would have been a par- 
tition, or an agreement for a parti- 
tion, of the whole common estate be- 
tween such three, a certain portion to 
one in severalty and the remainder to 
the other two jointly, the fourth ten- 
ant still holding his interest in both 
such tracts, it was held that this 
could not be regarded either as a par- 
tition or an agreement. therefor. 
Savage v. Lee, 101 Ind. 514, 515. 

43. Wood v. Wood, 16 Grant Ch. 
(Ont.) 471. 

44. Douglass v. Harrison, 2 Sneed 
(Tenn.) 382. 

45. Center vy. Davis, 113 Cal. 307, 
45 P 468, 54 AmSR 352; Cochran v. 
Cochran, 277 Ill. 244, 115 NE 142, 145 


Vie eearrisonve 4: 


ane Cyc}; Carson v. Carson, 122 
C. 645, 30 SE 
Nag! Pacific Bank v. ‘Hannah, 90 


Fed. 72, 32 CCA 522: Carson v. Car- 
son, 122 N. C. 645, 30 SE 4. 


47. Emeric v. Alvarado, 64 Cal. 529, 
CRs 418; Hathaway v. De Soto, 21 Cal. 

48. See infra § 39. 

49. See supra § 3. 

50. Scott v. Scott, 37 N.C. 174. 

51. Barrett v. Spence, 28 Tex. Civ. 


A. 344, 67 SW 921. 
52. U. S.—Berry v. 
Fed), 742,513 CCA. 101. 
Cal.— Wade v. Deray, 50 Cal. 376. 
Conn.—Staples v. Bradley, 23 Conn. 
167, 60 AmD 630. 


Hawaii.—Manaku v. Moanauli, 8 
Hawaii 381. 


Oa ly: 

244, 115 NE 142. 

Ind.—McKern- v. Beck, 73 Ind. A. 
92, 126 NE 641. 

Towa.—Foster v. Hobson, 131 Iowa 
58, 107 NW 1101. 

Kan.—Bennett v. Arrowsmith, 101 
Kan. 143, 165 P 812. 
Prk 8 v. Gregory, 3 B. Mon. 

La.—Bourges v. New Orleans, etc., 
R. Co., 5 La. A. (Orleans) 239. 

Md.—Hoffman v. Smith, 1 Md. 475. 

Mo.—Adams v. Cary, 226 SW 833. 

Nebr.—Lang vy. Coil, 104 Nebr. 15, 
175 NW 657. 

N. Y.—-Carpenter v. Schermerhorn, 
2 Barb. Ch. 314. 


‘Seawall, 65 


an, 


only to sever the unity of possession.*? 
create or confer on the parties thereto any new, dif- 
ferent, or additional title,®? or enlarge.or diminish 


[§§ 35-36 


some of the allotments must, therefore, fail, the 
partition is void and none of the parties are bound; Stl 
but this view is inconsistent with other decisions 
relating to the effect of a failure of title to part 
of the land elsewhere considered.*® 
or partial partition may be made full and complete 
by a subsequent act of the parties,*® or in a judicial 
proceeding for that purpose.*° 
estate is properly partitioned, title acquired under 
it cannot be affected by errors or irregularities in 
the subsequent partition of the other property of the 


An incomplete 


Where part of an 


[§ 36] C. As Creating or Conferring Title—1. In 
Partition by act of the parties operates 


It does not 


N. C.—Wallace v. Plillips, 195 N. 
C. 665, 143 SE 244; Harrington v. 
Rawls, 131 N. C. 39, 42 SH 461; Har- 
rison v. Ray, 108 INDUC: 24:55 12 SE 
993, 28 AmSR 57, 11 LRA 722. 

Oh.—Carter v. Day, 59 Oh. St. 96, 
51 NE 967, 69 AmSR 757. 

Okl. ——Peérry v. Jones, 48 Okl. 362, 
150 P 168. 

Pa.—In re Coates St., 2 Ashm. 12. 

Tenn.—Cottrell v. Griffiths, 108 
Tenn. 191, 65 SW 397, 91 AmSR 748, 
57 LRA 3382. 

Tex.—Chace v. Gregg, 88 Tex. 552, 
32 SW 520. 

Va.—Duggins v. Woodson, 117 Va. 
299, 84 SE 652. 

W. Va.—Shaffer v. Shaffer, 69 W. 
Ward Goacilesiye tat: 

And see cases infra notes 53-58. 

53. U. S.—Berry v. Seawall, 
Fed. 742, 183 CCA 101. 

Cal.—Wade v. Deray, 50 Cal. 376. 

Conn.—Staples v. Bradley, 28 Conn. 
167, 60 AmD 630 

Hawaii. —Manaku Vv. Moanauli, 8 
Hawaii 381. 

Ill.—Cole v. Cole, 292 Ill. 154, 126 
NE 752, 38 ALR 719; Cochran “v. 
Cochran, 277 Vil.’ 244, 115 | NewS 142° 
Casstevens v. Casstevens, 227 Ill. 547, 
81 NE 709, 118 AmSR 291. 

Ind.—Mickels v. Ellsesser, 149 Ind. 
415, 49 NE 373; Thorp v. Hanes, 107 
Ind. 324, 6 NE 920; Bumgardner v. 
Edwards, 85 Ind. 117; Van Blaricum 
v.. Kerkhoff, 838 Ind. A. 411, 147 NE 


65 


633; Edwards v. Bates, 79 Ind. A. 
DS Loo INeBy LOZ 7 oe Van eine adele 
Ind. A. 662, 134 NE 52 McKern v. 


Beck, 73. Ind. A. 92, 126 NE 641; Lu- 
cas v. Rhodes, 48 Ind. A. 211, 94 NE 
914; Dodd v. Shanton, 45 Ind. A. 
377, 90° NE 1041. 

Iowa.—Foster v. Hobson, 131 Iowa 
58, 107 NW 1101; Hays v. Marsh, 123 
Iowa 81, 98 NW 604. 

Kan.—Bennett v. Arrowsmith, 101 
Kan. 143, 145, 165 P 812 [quot Cyc] 
(recognizing rule). 

Ky.—Drane v. Gregory, 3 B. Mon. 
619; Sturgeon v. Conn, 2 Ky. Op. 647. 

La. —Bourges v. New Orleans, etc., 
R. Co., 56 La. A. (Orleans) 239; 

Md.—Hoffman v. Smith, 1 Md. 475. 

Mo.—Adams v. Cary, 226 SW 833; 
Petrie v. Reynolds, 219 SW 934; Pow- 
ell v. Powell, 267 Mo. 117, 1838 SW 625, 
188 SW 795; Jelly v. Lamar, 242 Mo. 
44, 145 SW 799; Brown vy. Tuschoff, 
235 Mo. 449,138 sw 497; Starr v. Kis- 
ner, 219 Mo. 64, 117 SW 1129; Starr 
v. Bartz, 219 Mo. 47, 117 Sw 1126; 
Richards v. Stewart, 185. Mo. 533, 84 
SW 1181; Sharp v. ‘Stewart, 185 ‘Mo. 
518, 84 SW 963; Propes v. Propes, 171 
Mo. 407, 71 Sw 685; Snyder v. Elliott, 
171 Mo. 362, 71 SW 826; -Palmer v. 
Alexander, 162 Mo. 127, 62 SW 691; 
Whitsett v. Wamack, 159 Mo. 14, 59 
SW 961, 81 AmSR 339: Shull v. Cum- 
mings, 174 Mo. A. 569, 161 SW 3860. 

Nebr.—Lang v. Coil, 104 Nebr. 15, 

Christman, 4 


175 NW 657, 
N. Y.—Jackson vy. 

Wend. 277; paneer v. Schermer- 
horn, 2 Barb. Ch. 31 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ° 


a I 5 a 2 he Al POS ae Me 
§§ 36-87] 


the estate ;°4 


operation of this rule.®° 


excluded therefrom.®® 


[§ 37] 2. Application of Doctrine—a. In General. 
In accordance with the foregoing principles,°® if ti- 
tle to land is acquired by descent, on partition there- 
of the tenants take their respective shares by descent 
and not by purchase,®° and, on the death of the al- 


N. ©C.—Wallace v. Phillips, 195 N. 
C. 665, 148 SH 244; Valentine v. 
North Carolina Granite Corp., 193 N. 
C. 578, 137 SE 668; Virginia-Carolina 
Power Co. v. Taylor, 191. N. €.-329, 
131 SE 646; Stallings v. Walker, 176 
N. C. 321, 97 SE 25; Speas v. Wood- 
house, 162 N. C. 66, 77 SE 1000; Jones 
v. Myatt, 153 N.C. 225,.69 SE 135; 
Sprinkle v. Sprainhour, 149 N. C. 233, 
62 SE 910, 25 LRANS 167; Harring- 
ton v. Rawls, 131 N. C. 39, 42 SE 461; 
Lindsay v. Beaman, 128 N. C. 189, 38 
SE 811; Harrison v. Ray, 108 N. C. 
ete, 12 SE 993, 23 AmSR 57, 11 LRA 


Oh.—Carter-v. Day, 59 Oh. St. 96, 
51 NE. 967, 69 AmMSR 757 

Okl. —Perry v. Jones, 48 Okh 262, 
150 P-168; 169 [cit Cyc]. 

Pa. i 
ter Co., 7 Pa. 233; Harvey v. Ameri- 
can Natural Gas Co., 68 Pa. Super. 96; 
In re Coates St., 2 Ashm. 12. 

Tenn.—Cottrell v. Griffiths, 108 
Tenn. 191, 65 SW 397, 91 AmSR 748, 
57 LRA 332. 

Tex.—Chace v. Gregg, 88 Tex. 552, 
82 SW 520; Davis vy. Agnew, 67 Tex. 
206, 2 SW 48, 376; Jones v. State, 
(Commn. A.) 5 SW. (2d) 973; Wilson 
v. Beck, (Civ. A.) 286 SW 315 

Va. —Duggins v. Woodson, 117 Va. 
299, 84 SE 652; Townsend v. Outten, 
95 Va. 536, 28 SE 958; Yancey v. Rad- 
ford, 86 Va. 638, 10 SE 972. 

W. Va.—Interior, etc., R. Co. v. Hp- 
ling, 70 W.Va. 6, 73 SE 51; Shaffer 
v. Shaffer, 69 W. Va. 168, 71 SE 111. 

Eng.—Doe v. Dixon, 5 A. & E. 834, 
31 ECL 846, 111 Reprint 1382. 

“When co-parceners mutually 
agree to and do voluntarily divide an 
estate held by them in common, and 
assign to each his or her share there- 
in, it is obvious that they convey 
nothing of their own to such co-par- 
cener, but merely designate the bound- 
aries in severalty to that which was 
already his or her own by virtue of 
the joint deed or by descent from the 
common ancestor.”, Snyder vy. Elliott, 
171 Mo. 362, 371, 71 SW 826. 

[a] Cases not within rule.—(1) 
Where a division of lands is effected 
by devisees upon which the will im- 
poses certain contingent interests as 
between the parties, and from con- 
struing the interchangeable deeds it 
appears that their intent and purpose 
was to convey the fee simple abso- 
lute to each other, the doctrine that, 
where a voluntary partition of lands 
or one accompanied by 
been made by tenants in common, 
they hold the land thus apportioned 
Subject to the contingencies imposed 
by the will has no application. “By 
the very terms of their deeds, [they] 
have done more than merely set apart 
each to the other her several par- 
cel of the Jand. They have conveyed 
to each other all the interest and 
estate in the land they acquired un- 
der said will, both vested and con- 
tingent.” Beacom y. Amos, 161 N. C. 
357, 364, 77 SE 407. See Snyder v. 
Grandstaff, %9 Va. 473, 31 SE 647, 70 
AmSR 8638 (as perhaps sustaining 

this view). .»(2) Where two heirs 


j 


and the fact that deeds exchanged 
between cotenants in effecting the partition contain 
eovenants of general warranty does not affect the 
Each party has precisely 
the same title which he had before the partition,°® 
and neither cotenant derives title or interest of his 
eotenants,°®* the undivided interest which he held in 
the whole tract being by the partition severed from 
the interests of his cotenants and concentrated in 
the parcel set apart to him, and their interests being 


deed has. 
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allotted to him, 


inherit land, and, in order to parti- 
tion it, one executes a deed to the 
other of a portion thereof, and by re- 
quest of the grantee the deed is made 
to convey a life estate to the grantee, 
then to her bodily heirs, the title tak- 
en by the grantee is only a life es- 
tate. ‘Such being her request, no 
other person can complain that she 
took only a life estate in the land.” 
Eggner v. Hovekamp, 134 Ky. 224, 
229, 119 SW 818. 

54. McKern v. Beck, 73 Ind. A. 92, 
126 NE 641; Jackson v. Christman, 
4 Wend. (N. Y.) 277; Carter v. Day, 
59 Oh, St... 96,61 NE 967, 69 AmSR 


757; 

55. Edwards v. Bates, 79 Ind. A. 
578, 1389 NH 192; Lang v. Coil, 104 
Nebr. 15, 175 NW. 657; Chace) x. 


Gregg’, 88 Tex. 552, 559, 32 SW 520; 
Davis v. Agnew, 67 Tex. 206, 2 SW 
43, 376. 

“A covenant of warranty in a deed 
cannot operate by estoppel to confer 
upon the grantee greater title than 
the deed itself would have conferred, 
if effective.” Chace v. Gregg, supra. 

56. See cases supra notes 54, 55. 

[a] Right to recover share.— 
When the heirs to an estate have 
made an extrajudicial partition of the 
property, and nothing remains to be 
done but to deliver to the persons in- 
terested the portions which belong to 
each respectively, an action therefor 
can be maintained by one of such 
parties against the person in posses- 
sion of the property allotted to him. 
Pisarrillo v. Ladia,-10 Philippine 58. 
See generally Assumpsit, Action of 
5 C. J. p 1878; Money Received § 15. 

57. Cole v. Cole, 292 Ill. 154, 126 
NE 752, 38 ALR 719; Cochran v. 
Cochran, 277 Ill. 244, 115 NE 142; 
Casstevens v. Casstevens, 227 Ill. 547, 
81 NE 709, 118 AmSR 291. 

58. Ill.—Cole v. Cole, 292 Ill. 154, 
126 NE 752, 38 ALR 719. 

Kan.—Bennett v. Arrowsmith, 101 
Kan. 143, 145, 165 P 812 [quot Cyc] 
(recognizing rule). 

Ky,.—Drane v. Gregory, 3 B. Mon. 
619; Sturgeon v. Conn, 2 Ky. Op. 147. 

Mo.—Whitsett v. Wamack, 159 Mo. 
14, 59 SW 961, 81 AmSR 339; Shull 
v. Cummings, 174 Mo. A. 569, 161 SW 
360. 


N. C.—Stallings v. Walker, 176 N. 
C. 321, 97 SE 25; Weston v. ‘John L.. 
Roper. Lumber Co., dG foN aa Gow aos 
77 SE 480, AnnCas1915A 9381; Jones 
Vel Myatt; 53) INS IC. 225, 69. SH 135; 
Harrison v. Ray, 108 N. C. 215, 12 SE 
993, 28 AmSR 57, 11 LRA 722. 

Tenn.—Robnett v. Howard, (Ch. 
A.) 61 SW 1082. 

Tex.—Chace v. Gregg, 88 Tex. 552, 
32 SW 520. 

Va.—Yancey v. Radford, 86 Va. 638, 
10) SE) 97.2: 

[a] As otherwise expressed (1) 
“each party transfers or releases the 
interest which he had in all the land 
for an exclusive and fixed possession 
in a part.” Cole v. Cole, 292 Ill. 154, 
178, 126 NE-752, 761, 38. ALR 719. 
To same effect Casstevens v. Cas- 
stevens, 227 Ill. 547, 81 NE 709, 118 
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lottee, the title will be distributed among his heirs 
in the mode provided for title acquired by descent 
rather than in the manner applicable to title acquired 
by purchase.*! And this principle applies with equal 
force to any and all easements appurtenant to the 
land so set off to the respective tenants.°? 
of the parties to a partition own moieties in fee and 
others lesser estates, the latter acquire no new title 
by the partition to the portion assigned to them 
in severalty and will hold such portion only by the 
limited’ title under which they held their moieties.°* 
If the partition is between parties holding a condi- 
tional fee or an estate for life only, the partition does 
not enlarge the estate.°+ 
before the partition, conveyed a part of the lands 


If some 


If one of the allottees has, 


he acquires no new title thereto,®° 


AmSR 291. (2) Neither passes any 
title to the other but they all sim- 
ply confirm to each other by distinct 
boundaries that which they already 
had before but in one common tract. 
oes v. Elliott, 171 Mo. 362, 71 SW 


[b] Share subject to life estate.— 
Where the owner of land conveyed 
it to purchasers in common, reserv- 
ing a life estate in a portion of ‘it, 
with a provision that in case he left 
the premises before his death the 
purchasers should have the use of 
the property free from rent, that pur- 
chaser to whom came the share sub- 
ject to the life estate of the original 
owner, under a partition between the 
tenants in common, was entitled to 
possession of his share on the remoy- 
al of the original owner therefrom. 
Robnett v. Howard, (Tenn. Ch. A.) 61 
Sw 1082. 

59. See supra § 36. : 

60. iInd.—Lucas v. Rhodes, 48 Ind. 
A. 211, 94 NE 914; Dodd v. Shanton, 


45 Ind. A. 377, 90 NE 1041. 

Mo.—Starr v. Bartz, 219 Mo. 47, 
117 SW 1125; Palmer’ v. Alexander, 
162 aes 127, 63 SW 691. 


N. Y.— Conkling Vv. 
265, 8 AbbPrNS 345. 

N. C.—Harrington v. Rawls, 131 N. 
C. 39, 42 SK 461; Carson. v. ‘Carson, 
122° N. ‘C. 645, 30 SE 4; Harrison v. 
Ray, 108 N. C. PANS 12 SH 9935), 23 
AmSR 57, 11 LRA 722. 

Oh.—Carter v. Day, 59 Oh. St» 96, 
51 NE 967, 69 AmSR 757. 

Tenn.—Cottrell  v. Griffiths, 108 
Tenn. 191, 61-SW 397, 91 AmSR 748, 


57 LRA 332. 
Radford, 86 Va. 


Va.—Yancey v. 
638, 10 SE 972. 

Eng .—Doe v. Dixon, 5 A. & E..834, 
oi HCL 846, 111 Reprint 1382. 

“Hach does not take the allotment 
by purchase, but is as much seized of 
it by descent from the common ances- 
tor as of the undivided share before 
partition.” Allnatt Partition p 124 
[quot Whitsett v. Wamack, 159 Mo. 
14, 28, 59 SW 961, 81 AmSR 339}. 

él. Dodd v. Shanton, 45 Ind. A. 
377, 90 NB 1041; Conkling as Brown, 
57 Barb. (N. Y.). 265, 8 AbbPrNS 345 
Carter v. Day, 59 Oh. St. 96), 52 NE 
967, 69 AmSR 737; Smith v. Carver 
[unreported case cit Carter.v. Day, 
supra, and aff without opinion 55 Oh. 
St. 642, 48 NE 1118]; Doe v. Dixon, 
5 A. & BE. 834, 31 BCL 846, 111 Re- 
print 1382. 


Brown, 57 Barb. 


62. Lucas v. Rhodes, 48 Ind. A. 
211, 94 NE 914. 
63. Chace vy. Gregg, 88 Tex. 552, 


32 SW 520; Duggins v. Woodson, san ee 
Va. 299, 84 SE 652. 

[a] Thus, if the partition is be- 
tween the owners of the fee and a 
life tenant, the latter takes a life es- 
tate in the part allotted to him and 
not a fee. Duggins v. Woodson, 117 
Va. 299, 84 SE 652. 

64. Jackson v. Christman, 4 Wend. 


CNL WwYe) 217770 

65. Wade v. Deray, 50 Cal. ae 
Goundie v. Northampton Water Co., 
Pa. 233. See Foster v. Hobson, 131 


Iowa 58, 107 NW 1101 (where a hus- 


282 [47 C.J.] 
and hence cannot disturb his grantee.°® Where an 
owner of land executes a lease of the natural gas 
in the land, and thereafter conveys the land to two 
persons as tenants in common, reserving to himself a 
life interest in the gas, and subsequently the two 
tenants in common make an equal amicable partition 
of the prcperty by quitclaim deeds by each to the 
other, each will be entitled after the death of the 
life tenant of the gas to an equal share of the rentals 
under the lease;*®* and this is the ease, although all 
of the wells may have been on one of the two equal 
portions into which the land was divided by the par- 
tition deeds.°® 

[§ 38] b. Conveyance to Husband and Wife or to 
Husband of Land Allotted to Wife. In accordance 
with the principles heretofore stated,°® if a deed of 
an allotment of a wife’s share is to the husband and 
wife, the deed confers no additional title on the 
husband, and he has no interest in the land so al- 
lotted except such marital rights as the law vests in 
him.‘® This is so, although the conveyance was so 
made at the wife’s request,‘+ because, being a mar- 
ried woman, she is presumed to have acted under 
the’ coercion of her husband.*? Such a deed does not 
create an estate by the entirety;‘? and the husband 
does not take the estate by right of survivorship on 
the wife’s death.7* If his interest was that of a 
tenant by the curtesy before the partition, it remains 
of the same character afterward;*® but if the hus- 
band has no title by the curtesy, no children having 
been born to him of the marriage, the property al- 
lotted passes to the wife’s heirs at her death.*® So 
it has been held on partition of land, in which the 
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[§§ 37-39 


wife had an interest, that the execution of a deed 
in the name of the husband alone as sole grantee does 
not divest the wife’s interest, she not joining in the 
deed,*7 and a court of equity will correct the deed 
so as to protect the interest of the wife and her 
heirs.*® 

[§ 39] D. In Case of Failure of Title—1. Implied 
Warranty.’® The rule at common law is well set- 
tled that, upon a voluntary partition between co- 
parceners, there is an implied warranty that neither 
will claim an interest in the property allotted to the 
other’®% and that if either loses any of his share by 
eviction on account of defect of title, the party 
evicted may enter upon the others and defeat the 
partition,®® or by proper proceedings may obtain rec- 
ompense for the part lost;8+ but on the other hand, 
a partition of estates held by joint terfaney or ten- 
ancy in common not being compellabl® at common 
law, in cases of partition made voluntarily, the com- 
mon law implied no warranty.’? However, by stat- 
ute®® the right to compel partition was extended to 
joint tenants and tenants in common, and the statute 
provided the same means of redress in case of failure 
of title to any part of the lands allotted as had be- 
fore been accorded to coparceners;** and, as else- 


«twhére shown, if the land is partitioned by suit, the 


law annexes an implied warranty of title as in the 
case of coparceners.®® Such also is the case in re- 
spect of a voluntary partition between joint tenants 
or tenants in common where, by statute, the distine- 
tions which existed between the several kinds of es- 
tates at the common law are abolished and where 
they are reduced to one estate, an estate in common, 


than if they had continued to enjoy 


band conveyed by quitclaim deed to, 461. 
his wife all his interest as heir in his 75. Jelly v. Lamar, 242 Mo. 44, 
father’s estate and thereafter by vol-| 145 SW 799; Snyder v. Elliott, 171 


untary partition received from other 
heirs a conveyance of a specific por- 
tion of the estate, the deed did not 
divest the wife’s title or pass a new 
one to him, but merely established 
it in the tract in controversy). 

66. See cases supra note 65. 

67. Harvey v. American Natural 
Gas Co., 68 Pa. Super. 96. 

68. Harvey v. American Natural 
Gas Co., supra. 

69. See supra § 36. 

70. Jelly v. Lamar, 242 Mo. 44, 145 
SW 799; Starr v. Kisner, 219 Mo. 64, 
117 SW 1129; Starr v. Bartz, 219 Mo. 
47, 117 SW 1125; Snyder v. Elliott, 
171 Mo. 362, 71 SW 826; Whitsett v. 
Wamack, 159 Mo. 14, 59 SW 961, 81 
AmSR 339; Shull v. Cummings, 174 
Mo. A. 569, 161 SW 360; Speas v. 
Woodhouse, 162 N. C. 66, 77 SE 1000; 
Sprinkle v. Spainhour, 149 N. C. 223, 
62 SE 910, 25 LRANS 167; Harring- 
ton v. Rawls, 131 N. C. 39, 42 SE 461, 
TSG MINEO@l 65, 48: SHOU L = Coctrellan. 
Griffiths, 108 Tenn. 191, 195, 65 SW 
397, 91 AmSR 748, 57 LRA 332; Yan- 
cey v. Radford, 86 Va. 638,10 SE 972. 

“Partition by decree or deed be- 
tween tenants in common, when they 
are married women, and the decree or 
deed includes husbands with their 
wives as decretal parties or joint con- 
veyees, carries no other or more in- 
terest to the husband, than if such 
decree or partition deed had been 
made to the wife alone.’’ Cottrell v. 
Griffiths, supra. 

71. Speas v. Woodhouse, 162 N. C. 
66, 77 SE 1000. 


72. Speas v. Woodhouse, supra. 
73. Snyder v. Elliott, 171 Mo. 362, 
71 SW 826: Palmer v. Alexander, 162 


Mo. 127, 62 SW 691; Harrington v. 
Rawls, 131 N. C. 39, 42 SE 461. 

74, Jelly v. Lamar, 242 Mo. 44, 145 
SW 799; Palmer v. Alexander, 162 
Mo. 127, 62 SW 691; Speas v. Wood- 
nlouse, 162 N. C. 66, 77 SE 1000; Har- 
rington.v. Rawls, 131 N. C. 39, 42 SE 


Mo. 362, 71 SW 826; Palmer v. Alex- 
ander, 162 Mo. 127, 62 SW 691; Cot- 
trell v. Griffiths, 108 Tenn. 191, 65 
SW 397, 91 AmSR 748, 57 LRA 332. 
76. Speas v. Woodhouse, 162 N. C. 
66,77 SE 1000; Yancey v. Radford, 86 
Va. 638, 10 SE 972. 
77. Carson v. Carson, 122 N.. C. 
645, 30 SE 4. 
78. Schellinger v. Selover, (N. J. 
Ch.) 46 A 1058. - 
79. Express covenant of warranty 
in partition deed see infra § 40. 
I tha Farrar-v..Gomfort, 33. Mo. 


Similar implied warranties between 
joint tenants and tenants in common 
see infra text and note 93. 

80. Ind.—Heritage v. Heritage, 52 
Ind. A. 76, 99 NE 442, 446 [cit Cyc]. 


Md.—Morris v. Harris, 9 Gill 19; 
Dugan v. Hollins, 4 Md. Ch. 139. 
Okl.—Perry v. Jones, 48 Okl. 362, 


150 P 168, 169 [cit Cyc] (recognizing 
rule). 

Pa.—Patterson v. Lanning, 10 
Watts 135, 36 AmD 154; Weiser v. 
Weiser, 5 Watts 279, 30 AmD 313; 
Strohecker v. Housel, 5 PaLJ 327. 

Tex.—Ross v. Armstrong, 25 Tex. 
Suppl. 354, 78 AmD 574. 

IKeng.—Bustard’s Case, 4 Coke 121a, 
76 Reprint 1114; Coke Litt. pp 173b, 
pare 384a; 4 Cruise Dig. p 297 c 24 § 


81. Heritage v. Heritage, 52 Ind. 
A. 76, 99 NE 442, 446. [cit Cyc]; Du- 
gan v. Hollins, 4 Md. Ch. 139; Perry 
v. Jones, 48 Okl. 362, 150 P 168, 169 
[cit Cyc] (recognizing rule). 

[a] The reason assigned is (1) 
that coparceners were compellable at 
common law to make _ partition 
(Perry v. Jones, 48 Okl. 362, 150 P 
168; Patterson v. Lanning, 10 Watts 
(Pa.) 135, 36 AmD 154; Weiser v. 
Weiser, 5 Watts (Pa.) 279, 30 AmD 
313) (2) and that it was considered 
just that they should not be placed 
in a worse condition by the partition 


their respective interests in the land 
or property without a divi8ion (Weis- 
er v. Weiser, supra). 

[b] Effect of alienation of par- 
ceners.—(1) The implied warranty 
above mentioned applies only in priv- 
ity of estate, and if either parcener 
aliens in fee, and the alienee is evict- 
ed, the aliening parcener cannot enter 
on the other allotment, because by 
the alienation she has dismissed her- 
self from having any part of the tene- 
ments as parcener, by thus severing 
the connection which previously ex- 
isted. Allnatt Partition p 159; Saw- 
yers v. Cator, 8 Humphr. (Tenn.) 256, 
47 AmD 608. (2) And the reasoning 
which would prevent the aliening 
parcener from entry or vouching upon 
the warranty, in cases of eviction, ap- 
plies with greater force to the al- 
ienee, who is a stranger in blood, who 
unquestionably could not enter or 
vouch. Sawyers v. Cator, supra. (3) 
But it does not follow, because nei- 
ther the alienor nor alienee can enter 
upon or vouch the other coparcener 
that she may not have such remedy 
herself against them, for, if she has 
not, it is in the power of the copar- 
cener who aims by the partition to” 
defeat the remedy of her coparcener 
by entry or voucher, by alienation 
immediately upon partition. Sawyers 
v. Cator, supra. 

82. Rector v. Waugh, 17 Mo. 138, 
57 AmD 251; Sawyers v. Cator, 8 
Humphr. (Tenn.) 256, 47 AmD 608; 
Ross_v. Armstrong, 25 Tex. Suppl. 
354, 78-AmD 574. 

[a] The reason assigned is that 
the owners could not be*compelled to 
make such division, and hence might 
make express stipulations for their 
mutual protection. See cases supra 
this note. ; 

SS. Stivell Hen) Villines. 

84. Perry v. Jones, 48 Okl. 362, 150 
P 168; Ross v. Armstrong, 25 Tex. 
Suppl. 354, 78 AmD 574; Freeman 
Cotenancy & P. (2d ed) § 409. 

85. See infra § 940. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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with the rights and remedies that appertain to ten- 
ants in coparcenary at the common law.** And an 
implied warranty arises in case of a voluntary parti- 
tion by tenants in common who derive their estate by 
descent when, by express statutory provision, they 
are placed on the same footing in regard to each 
other as copareeners in England stood at common 
law.8? But in the absence of any statute other than 
the English statute just mentioned,** the courts are 
not in accord as to whether a warranty will be im- 
plied in ease of a voluntary partition between ten- 
ants in common or joint tenants. In an English de- 
cision, it was held that, although joint tenants are, 
by statute, compellable by writ to make partition, if 
they make partition by deed, there is no implied 
warranty because not having pursued the statute to 
make partition by writ the partition remains a com- 
mon-law partition;*® and in a number of American 
decisions it is held that no implied warranty arises 
on a voluntary partition between joint tenants and 
tenants in common,®° and that their right to recom- 
pense in ease of loss depends solely upon covenants 
contained in the deed.®! But the majority of Amer- 
ican decisions hold without qualification that an im- 
plied warranty of title to the respective allotments 
exists in every voluntary partition including, of 
course, partition between joint tenants and tenants 
in common.®? And where the title of one of the par- 
ties fails as to a part or all of the land, he has the 
right to look to his ecotenants to compensate him;°?% 
but this does not mean compensation for the entire 
loss but only their proportionate part thereof.°?% 
Furthermore, as is the case with coparceners,®?% the 
cotenant whose title has failed is entitled to a re- 
partition but he will not get the full number of acres 
he Jost but only his proportionate share of the re- 
mainder after deducting his loss from the whole.®?% 
So also this warranty estops each partitioner from 
asserting any adverse claim to any parcel of the 
land allotted to another.?* And it has similar- 


PARTITION 


[47 C.J.] 283 
ly been held that, whether a deed amounts to 
an affirmance of title or not, on the failure of title 
to any part, there may be a new partition in which 
all the parties in interest may be brought before the 
court, which will at least do all in its power to pro- 
tect the title of the party whose allotment has failed 
against the party to the original partition, the defect 
in whose title has caused the failure.°®* 

When warranty considered broken. Where by 
statute or otherwise a warranty is implied in parti- 
tion, it is not broken until eviction, and the statute 
of limitations does not, prior to that time, run 
against the person damaged by the breach of the 
warranty.°° 

[§ 40] 2. Express Warranty. Parties to a volun- 
tary partition may regulate among themselves the 
extent and limits of their future liabilities by the 
introduction of express covenants to that extent,°® 
and an express warranty in a partition deed is bind- 
ing equally with a covenant of warranty in other con- 
veyances.°* Furthermore, the lability of a party 
who gives an express warranty in a partition deed is 
not affected by the fact that the other parties to the 
partition gave him quitclaim deeds where all of the 
parties acted in good faith believing they had good 
title.°® In accordance with general principles,°® 
where a partition deed contains an express covenant 
of warranty limiting the responsibility of the parties 
who executed it, their responsibility cannot be ex- 
tended farther by a warranty implied by law; or, in 
other words, if a limited warranty is clearly ex- 
pressed in the deed, it will generally have the effect 
of displacing the imphed covenant, and restricting 
the remedy to the covenant expressed in the deed.? 

[§ 41] E. On Rights of Lienholders and Execu- 
tion Purchasers of Undivided Interest. On a parti- 
tion by the act of the parties, the parcel assigned to 
each becomes at once subject to all lens existing 
against his moiety preceding the partition.* Hence, 
generally speaking, it may be said that a lienholder is 


*86. James v. Adams, 64 Tex. 193;; AmD 167. : Civ. A. 7,23 SW 822. 

Ross v. Armstrong, 25 Tex. Suppl. 91. Rountree vy. Denson, 59 Wis. 921%. Willis v. Robinson, supra. 

354, 78 AmD 574; Miller vy. Miller, | 522. 18 NW 518. 9244. See supra text and note 80. 

(Tex. Civ. A.) 283 SW 1085. 92. Ky.—Venable v. Beauchamp, 3 92%. Willis v. Robinson, supra. 
[a] Exception to rule.—If a tract | Dana 321, 28 AmD 74; Rogers v. Tur- 93. Venable v. Beauchamp, 3 Dana 


of land is partitioned between several 
parties owning an undivided interest 
therein, derived from the same source 
of title, and title to the whole fails, 
then there is no warranty of title in 
favor of any of the parties to whom 
allotments are made 
outstanding title superior to the title 
partitioned, since no consideration 
passes to any of the parties to the 
partition. Miller v. Miller, (Tex. Civ. 
A.) 283 SW. 1085. 

87. Patterson v. Lanning, 10 Watts 
(Pa.) 135, 36 AmD 154. 

88. See supra text and note 87. 

89. Morrice’s Case, 6 Coke 12b, 77 
Reprint 270. 

“The statute doth not extend to any 
partition, but by a writ de partitione 
facienda only, but leaves all other 
partitions as they were before.” Mor- 
rice’s Case, supra. 

90. Hawaii.—Manaku v. Moanauli, 
8 Hawaii 381. 

On,— Walker v.Hall, 15 Oh, St. 355, 
86 AmD 482. 

Pa.—Weiser v. Weiser, 5 Watts 279, 
30 AmD 313. 

Vt. —Beardcley, uy. night, 10) vit 
185, 33 AmD 193. 

Wis.—Rountree v. Denson, 59 Wis. 
522, 18 NW 518. 

[a] A vendee of a cotenant, on be- 
ing evicted, is restricted to an action 
against his vendor and cannot insist 
that the deficiency in his title be 
made good opt of lands of the vendee 
of another of the original cotenants. 
Compton v. «Mathews, 3 La. 128, 22 


é 


as against anf 


ley, 4 Bibb 355. 


Taam eee vy. Hollins, 4 Md. Ch. 
od. 
Mo.—Picot.v. Page, 26 Mo. 398. 


N. C—Huntley v. Cline, 93 N. (C- 
458; Nixon v. Lindsay, 55 N. C. 230. 

Pa.—Feather v. Strohecker, 3 
Penr. & W. 505, 24 AmD 342; Stro- 
hecker v. Housel, 5 PaLJ 327, 329. 

Tex.—Grigsby v. Peak, 68 Tex. 235, 
4 SW 474, 2 AmSR 487; Willis v. 
Robinson, 5 Tex. Civ. A. 7, 23 SW 822. 

“The moment the law declared that 
tenants in common should be com- 
pelled to make partition, the same 
principles of natural justice and right 
reason, which gave the condition of 
entry on eviction in the case of a co- 
parcener, extended it to the case of a 
tenant in common.” Strohecker v. 
Housel, supra. 

[a] Purchase of outstanding title 
after partition.—There is an implied 
warranty in all voluntary partitions 
which will preclude one party from 
evicting the other by an adversary 
title, and the purchase by either party 
of such adverse title would after as 
well as before partition inure to the 
benefit of the other. Venable v. 
Beauchamp, 3 Dana (Ky.) 321, 28 
AmD 74; Picot v. Page, 26 Mo. 398. 

[b] Partition of chattels.—In par- 
tition of chatteis which is an equi- 
table proceeding, a warranty is im- 
plied, not only of title, but of sound- 
pene: Nixon=y. Lindsay, 55. IN. CG 

30. 
924. Willis v. Robinson, 5 Tex. 


Cy) 321 28 Amb 74. 
aon eos generally see supra §§ 20, 


94. Dawson v. Lawrence, 13 Oh. 
543, 42 AmD 210. 

95. Jones v. Bigstaff, 95 Ky. 395, 
25 SW 889, 15 Kyl 821, 44 AmSR 
245; Acord v. Beaty, 244 Mo. 126, 
as ae 901, 904, 41 LRANS 400 [cit 

ye]. 


96. Morris v. Harris, 9 Gill (Md.) 


19; and cases infra this section. 

97. Perry Vv. Jones, 48 .Okl==s62, 
150 P 168; Rountree v. Denson. 59 
Wis. 522, 18 NW 518; 2 Jones Real 
PROP. OS. Losec. 

98. Perry v. Jones, 48 Okl. 362, 150 
‘P “168. 

99. See Covenants § 30. 

1. Rogers v. Turley, 4 Bibb (Ky.) 
$30 Morris v. Harris, 9 Gill (Md.) 

[a] Particular covenant con- 


strued.— Where a party covenants 
for quiet enjoyment and possession 
against himself and those claiming 
under him, he excludes the idea of a 
covenant against all the world. Mor- 
ris y. Harris, 9 Gill (Md.) 19; James 
v. Adams, 64 Tex. 193. 


2. Labauve’s Hst., 39 La. Ann. 388, 
1 S_ 830; Strohecker yv. Housel, 5 
PaLJ 327; James v. Adams, 64 Tex. 
193; Rountree y. Denson, 59 Wis. 
522, 18 NW 518. 

3. Ala.—Betts v. Ward, 196 Ala. 


248, 72 S 110. 
Ga.—Perry v. Robinson, 69 Ga. 650. 
Ill.— Manly v. Pettee, 38 Ill. 128. 
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bound by the partition made by the cotenants if the 
partition is fair and just and not tainted with fraud,* 
although this rule has been denied.’ It is probable 
that a lienholder will not be allowed to disturb and 
avoid a partition to which he was not a party merely 
because he chooses to do so and without any ref- 
erence to whether it is, as against him, equitable or 
inequitable,® and it is certain that such a partition 
will not be permitted to disturb his len or seriously 
impair its value.? On being informed that a partition 
is about to be made which will imperil his lien, the 
henholder may resort to equity and thereby prevent 
the threatened injury. If he holds a judgment or 
attachment lien, he may proceed to enforce it by ap- 
propriate process notwithstanding the partition.® If 
the interest of the cotenant has been sold under ex- 
ecution, a subsequent partition to which the execu- 
tion purchaser is not a party cannot prejudice his 
rights.1° Where three cotenants orally agreed to 
partition their lands, and that a particular lot should 
be assigned to one of them, and conveyances were 
accordingly made to the other two cotenants, but no 
deed to the one to whom it was agreed to assign the 
particular lot, and it appeared that he had never 
become entitled to a conveyance because he failed to 
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[§§ 41-42. 
perform the provisions of the agreement for equality 
of partition, and that there had been no acts of ex- 
clusive ownership by him of the lot in question, it. 
was held that he had at most only an equitable in- 
terest in the shares of his cotenants, and that a sale 
of his interest under execution passed title to an un- 
divided one third only as against the grantee of the 
other two cotenants.1? 

[§ 42] F. On Wife’s Inchoate Right of Dower. 
Generally his wife’s inchoate right of dower attaches. 
to the parcel assigned on partition to her husband 
and is released as to the parcels assigned to the oth- 
er cotenants;!? and it is not mecessary that the con- 
sent of the wife should be obtained or that she should 
join in a deed made in pursuance of the partition.+? 
But it seems that actual fraud on the part of the 
husband would enable his wife to avoid or disre- 
gard the partition as against person$ holding the 
property with notice thereof.1+ And if the prop- 
erty is not divided into equal parts, but, on the con- 
trary, the parcel assigned to the husband is of less 
value than that assigned to his cotenant, and on 
account of this inequality the latter pays the former 
a sum of money, the wife’s right of dower is not. 
restricted to the parcel conveyed to her husband, 


ae 


Ky.—Shuck v. Shuck, 13 Ky. Op. 
774; Sturgeon v. Conn, 2 Ky. Op. 647. 

Me.—Williams College v. Mallett, 
12 Me. 398. 

Mass.—Torrey v. Cook, 116 Mass. 
163; Bradley v. Fuller, 23 Pick. 1. 

Mich.—Webb v. Rowe, 85 Mich. 58. 

Pa.—Long’s App., 77 Pa. 151. 

Wash.—Port v. Parfit, 4 Wash. 369, 
30 P 328. 

[a] This would be the result of a 
judicial partition (see infra § 932). 
It is fairly inferable that the par- 
ties have the right to do what the 
court would do for them and the en- 
ne es Manly v. Pettee, 38 


Ill. 5 

4 Betts v. Ward, 196 Ala. 248, 72 
S 110; Manly vy. Pettee, 38 Ill. 128; 
Williams College v. Mallett, 12 Me. 
398; Juone’s. App:, 70 Pa. 151. 

[a] In suppport of this view it 
was said: “A mortgagee of an undi- 
vided estate is not entitled to be made 
a party to a proceeding in partition. 
. . . In order to be entitled to be 
made a party, he must have an es- 
tate, aS owner, Such as would confer 
the rights and powers of an owner. 
If then he cannot claim to be a party 
at law, he cannot object to a volun- 
tary partition by the parties them- 
selves. If competent they are not 
bound to go to law to make the par- 
tition. When partition is made the 
security of the mortgagee follows the 
separation, and attaches to the estate 
held in severalty. The only right the 
mortgagee has is to object to unfair- 
ness’ or fraud affecting his interest; 
but if the partition be fairly made, he 
eannot gainsay it. He loses nothing, 
and his security gains an advantage 
in being freed from the interference 
of co-tenants.” Long’s App., 77 Pa. 
151, 152 [quot Betts v. Ward, 196 Ala. 
248, 254, 72 S 110]. - 

5. Simmons v. Gordon, 98 Miss. 
316, 53 S 628, AnnCas1913A 1143; Em- 
son v. Polhemus, 28 N. J. Eq. 439. 

[a] In opposition to the majority 
doctrine it was said: ‘The principal 
argument, however, which is urged 
to uphold the power of the debtor to 
make a partition by his private ac- 
tion that will be. obligatory on his 
ereditor who holds a lien on the land 
is that if the partition thus made 
is not fair it can be set aside. But 
this contention will, upon examina- 
tion, be found to be destitute of all 
real force. It substitutes a remedy 
for a wrong committed, in the place 
of a remedy against the commission 
of such wrong. The safeguard 


against an unfair separation of the 
rights of the cotenants, which in a 
judicial procedure is provided, is the 
substitution of the judgment of dis- 
creet and unprejudiced men, instead 
of the notions of the owners of the 
property. The proposed rule would 
take away from the creditor this 
safeguard, and in lieu of it place in 
his hands the cumbersome privilege 
of overhauling, if he can show un- 
fairness, the act of the cotenants. 
aie There is a further objection 
of magnitude. The rule proposed 
would leave the lienholder subject 
to the caprice or folly of his debtor 
in the act of agreeing to partition. 
When a tenant in common is com- 
petent to contract, his agreements 
with his cotenants respecting the 
partition of his land are as binding 
upon him as are his contracts on any 
other subject. In the absence of 
fraud, an unequal partition assented 
to by such tenant is not, in legal es- 
timation, an unfair one that will be 
set aside. If, by the exercise of a 
superior judgment, certain of the 
tenants in common gain an advan- 
tage, the proceeding, on that account, 
is not invalid. ‘If coparceners, joint 
tenants or tenants in common, seized 
in fee simple, make partition, it is 
good forever, though the value of 
the different Shares taken in several- 
ty be unequal.’ Such is the rule as 
propounded by Allnatt, page 30.' The 
consequence is that the lienholder, if 
the rule contended for is to prevail, 
will, in place of the discretion of 
men selected judicially, be thrown on 
the judgment of the debtor, and will 
be bound by the exercise of such 
judgment, in the absence of actual 
fraud, whether such debtor be a friv- 
olous person or a man of sense.” 
rae v. Polhemus, 28 N. J. Eq. 439, 


6. See cases passim this section. 

7. See cases passim this section. 

8. Williams v. Harlan, 88 Md. 1, 
41 A 51, 71 AmSR 394; Hall v. Pid- 
dock, 20h NJ Hq 3a: 

[a] Injunction may lie to restrain 
a contemplated voluntary partition of 
Jand whereby the lien of plaintiff on 
the land for money loaned by him 
for improvements made by the ten- 
ants will be destroyed. Williams v. 
Farlee; 88 Md. 1, 41 A 51, 71 AmSR 
vo . 

9. Bienvenu vy. Factors’, etc., Ins. 
Co., 33 La. Ann. 213; McMechan v. 
Griffing, 9 Pick.. (Mass.) 537; Boice 
v. Conover, 69 N. J. Eq. 580, 61 A 159; 


a v. Myers, 46 Oh. St. 183, 19 NE 


10. Butler iv. Roys, 25 Mich. 53, 12 
AmR 218. 

[a] In New Jersey he may be 
brought into equity for a partition 
of the entire land, and, if equitable, 
may be required to receive the lands 
allotted to his judgment debtor on’ 
the voluntary partition. Boice v. 
Conover, 69 N. J. Eq. 580; 61 A 159. 

11. Whiteman vy. Hyland, 16 NYS 


8. 
12. Ill.—Cole v. Cole, 292 Ill. 154, 
126 NE 752, 38 ALR 719. 

Ky.—Napper v. Mutual L. Ins. Co., 
107 Ky. 134, 53 SW 28, 21 KyL 791, 92 
AmSR 340. 

Me.—Mosher v. Mosher, 32 Me. 412. 
pie ee ecko Weer v. Wheeler, 13 Mass. 

Mo.—Lee v. Lindell, 22 Mo. 202, 64 

AmD 262. . 
Py as eh v. Conover, 25 N. 
ee Y.—Wilkinson vy. Parish, 3 Paige 
“The dower rights, attach to the 
shares in severalty of the respective 
husbands. If ever those femes cov- 
ert come to assert such rights, they 
will be restricted, both in law and 
equity, to the allotments of their hus- 
bands and will be estopped from seek- 
ing to have dower assigned on un- 
divided shares of other parcels. By 
confining them to the equal shares 
which their husbands take in the par- 
tition, they have all the dower that 
the law gives them.” Totten v. Stuy- 
vesant, 3 Edw. (N. Y.) 500, 503. 
_ [a] Reason for rule.—(1) This, it 
is said, does not deprive the wife of 
a cotenant of any right which is hers, 
for her inchoate right of dower held 
by her husband in cotenancy is bur- 
dened with the possibility of being 
diminished by compulsory partition 
which any cotenant may bring about 
(Cole v. Cole, 292 Ill. 154, 126 NE 752, 
38 ALR 719; Napper v. Mutual L. 
Ins: €o., 107 Ky, (134,53) Siw 2s) on 
KyL’ 791, 92 AmSR 340; Potter v. 
Wheeler, 13 Mass. 504) (2) while her 
dower right in the property which 
her husband takes in severalty un- 
der partition is freed from such bur- 
den; and this is true as well in 
partition by agreement as by decree 
(Cole v. Cole, supra). 

13. Cole v. Cole, supra; Napper v. 
Mutual L. Ins. Co. 107 Ky. 134, 53 
SW 28, 21 KyL 791, 92 AmSR 340; 
Potter v. Wheeler, 18 Mass. 504, 

14. Potter v. Wheeler, supra. 
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and she may, after his death, maintain a proceeding 
to recover her dower in the parcel conveyed by him 
If a husband makes a convey- 
ance of his moiety and his grantee and the other co- 


to his ecotenant.?> 
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tenants subsequently partition the property, assign- 


[§ 43] Presumptions. 


tenants in common.?® 


A presumption of an ac- 
tual partition arises from acts of the parties show- 
ing the intent to divide the property followed by 
separate possession of each of the parties or their 
grantees under a claim of separate title acquiesced 
in for many years;17 and a mere severance of pos- 
session between tenants in common may be inferred 
from less proof than would be required to show a 
sale of Jand to a stranger;1® but partition is not 
presumed from any length of possession of one ten- 
ant in common unless the possession was exclusive, 
adverse, or with a denial of the rights of the other 
Where: a partition has been 


IX. EVIDENCE OF PARTITION 


estate which the parties then had and could divide, 
rather than of an estate in remainder not divisible 
until the death of a life tenant.?° 


Admissibility. 


made, it will be presumed to have been of the life 


15. Mosher v. Mosher, 32 Me. 412. 
16. Rank v. Hanna, 6 Ind. 20. 
17. U. S.—Allen v. Seawell, 70 
Hed) 561, 17 CCA 217. 
Ala.—Goodman v. Winter, 64 Ala. 


410, 38 AmR 13. 

Del.—McCall v. Reybold, 1 Del. 146. 

Tll.—Gomel vy. MeDaniels, 269 Ill. 
362, 109 NE 996, 999 [quot Cyc]; 
Ater v. Smith, 245 Ill. 57, 91 NE 776, 
19 AnnCas 105; Vasey v. Washing- 
ton County Tp. One, 59 Ill. 188. 

Ky.—Helton v. Campbell, 155 Ky. 
257, 159 SW 785; Russell v. Mark, 3 
ap 37; Moxey v. Day, 1 Ky. Op. 

Me.—Munroe v. Gates, 48 Me. 463. 

Mich.—Hunt v. Rabitoay, 125 Mich. 
137, 84 NW 59, 84 AmSR 563. 

N. Y.—Jackson vy. Miller, 6 Wend. 
228, 21 AmD 316; Jackson v. Moore, 
13 Johns. 513, 7 AmD 398. 
perc lespie v. Johnston, Wright, 


Tex.—Easterling v. Simmons, (Civ. 
A.) 293 SW 690. 

[a] Where there were several mili 
privileges originally owned together, 
but afterward, for a long series of 
years, occupied by different persons 
in severalty, and from time to time 
transferred from one to another by 
deed, levy, or descent, the court is 
authorized to infer an ancient parti- 
tion among the several proprietors, 
and a division of the water privilege 
into proportionate parts, as it has 
been used and occupied, excepting so 
much as may have been parted with 
by common consent. Munroe  y. 
Gates, 48 Me. 463. 

{[b] Presumption is mainly found- 
ed on the fact of a separate posses- 
sion by all the joint owners. Russell 
v. Mark, 3 Mete. (Ky.) 37. 

18. Tomlin v. Hilyard, 43 Ill. 300, 
92 AmD 118. 

19. Lloyd v. Gordon, 2 Harr. & M. 
(Md.) 254. : 

20. Pool v. Morris, 29 Ga. 374, 74 
AmD 68. 

See Evidence §§ 89-156. 

22. Ark.—Seawell v. Young, 177 
Ark. 309, 91 SW 544. 

Del.—McCall v. Reybold, 1 Del. 146. 

Ga.—Dixon vy. Patterson, 135 Ga. 


183, 69 SE 21. 
McDaniels, 269 Ill. 


Ill.—Gomel vy. 
362, 109 NE 996. 
Kan.—Kuhn v. Kuhn, 112 Kan. 155, 


210 P 343. 


Ky.—Robinson v. Alexander, 194 
Ky. 494, 239 SW 786. 
sek Oe ais v. Loring, 24 Pick. 


Mo.—Elliott v. Delaney, 217 Mo. 14, 
116 Sw 494. 


N. C.—lLewis v. Lewis, 192 N. C. 
267, 134 SH 486. 


Pa.—Merritt v. Whitlock, 200 Pa. 
50, 49 A 786. 


é 


: tL oeaincs Wize v. Hughes, 55 Tex. 
6 


[a] Separate possession, exercise 
of right of ownership, etc.—On the 
question whether there has been a 
partition of common property be- 
tween cotenants, evidence is admis- 
sible of separate possession of par- 
ticular portions thereof by the dif- 
ferent cotenants, the recognition of 
each other’s sole interest in such 
portions, and the exercise of rights 
of sole ownership. Gomel v. McDan- 
iels, 269 Ill. 362, 109 NE 996; Glass- 
cock v. Hughes, 55 Tex. 461; Easter- 
ling v. Simmons, (Tex. Civ. A.) 293 
SW _ 690. 

{b] Payment of taxes.—The fact 
that one claiming under an alleged 
ancient partition of land has paid 
taxes on the interest claimed by him 
should be admitted in evidence as a 
circumstance tending to show the 


partition. Glasscock v. Hughes, 55 
Tex. 461. 
{[c] Sales.—If one entitled to two 


thirds of three lots sells two lots, 
the sale is evidence of a partition. 
Slade v. Green, 1 N. C. 158. 

[ad] The original survey for divi- 
sion. and the field notes in the hand- 
writing of the deceased surveyor, at- 
tached to the survey, are admissible. 
Le Bourgeoise v. Blank, 8 Mo. A. 434. 

[e] Ratification and estoppel.— 
Evidence is admissible which tends 
to show ratification of a parol parti- 
tion or conduct from which the par- 
ties seeking to disregard it are held 
to be estopped in so doing. Lewis v. 


Lewis, 192 N. C. 267, 1384 SH 486; 
Collier v. Halifax Paper Corp., 172 
N. C. 74, 89 SE 1006. 

[f] Release.—In an action of 


ejectment between two of several 
tenants in common between whom, as 
alleged by defendant, there had been 
an amicable partition, it is compe- 
tent for him to give in evidence a re- 
lease of the other parties to the par- 
tition in order to establish the fact in 
issue. Calhoun v. Hays, 8 Watts & 
S. (Pa:) 127, 42 AmD 275. 

[g] Court records.—In an action 
to determine the interest in land ac- 
quired under an oral agreement, for 
specific performance, and to quiet ti- 
tle, the admission of evidence of a 
record of the probate court showing 
the selection of a share of the land 
involved therein by one of «the par- 
ties in pursuance to the terms of a 
will was not error. Kuhn v. Kuhn, 
112 Kan, 155, 210 P 343. 

[h] Declarations of a deceased 
tenant in common of land, that he 
had received from his cotenant a 
deed of division, were held to be ad- 
missible in evidence against his heirs, 
in’ support of the presumption that 
he gave a corresponding deed to his 
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ing a pareel in severalty to each grantee, this pro- 
ceeding appears to have no effect on the wife and 
leaves her at liberty, after her husband’s death, to 
have her dower assigned out of the whole tract.*® 


General rules?! are applicable to 


the admissibility of evidence to establish a volun- 
tary partition?? which may be established by any 
' competent evidence.” 

Weight and sufficiency. General principles** ap- 
ply in respect of the weight and sufficiency of evi- 
dence to establish a voluntary partition.2®> A volun- 
tary parol partition, it is said, must be clearly 
proved,?® and evidence offered to establish it will 
be carefully scrutinized.?? 


cotenant. White v. Loring, 24 Pick. 
(Mass.) 319. 
{i] Evidence held inadmissible.— 


If an informal partition was made 
among heirs of an intestate by per- 
sons acting as appraisers without due 
appointment, testimony of one of 
such appraisers that they intended to 
give one of the distributees a life 
estate in a certain lot of land, and 
that such appraiser’s understanding 
was that after the distributee’s death 
the share was to revert to intestate’s 
children, was inadmissible in an ac- 
tion involving the extent of such dis- 
tributee’s interest. Dixon v. Patter- 
son, 135 Ga. 183, 69 SE 21. 


23. Seawell v. Young, 77 Ark. 309, 
91 SW 544. 

24. See Evidence §§ 1730-1806. 

25. See cases infra this note. 

[a] Evidence held sufficient: (1) 


To establish possession in severalty 
essential to parol partition. Martin 
v. Clark, 76 W. Va. 115, 85 SH 62. (2) 
To go to jury on question of parol 
partition. Edds v. Edds, (Tex. Civ. 
A.) 282 SW 638. (8) To show ineq- 
uitable division. Tanner v. Tanner, 
326 Ill. 302,157 NE 161. (4) To show 
partition. Tuffree v. Polhemus, 108 
Cal. 670, 41 P 806; Hamilton v. Phil- 
lips, 83 Ga. 293, 9 SE 606; Kuhn v. 
Kubns, ) Li 2ikaniealbos 20mm oa or 
Sanders v. Consolidation Coal Co., 188 
Ky. 660, 223 SW 836; Hunt v. Rabi- 
toay, 125 Mich. 137, 84 NW 59, 84 
AmSR 563 (certain recitals in deeds, 
long possession and occupation, the 
making of improvements, the sales 
of land, and an acquiescence for more 
than fifty years, afford sufficient 
proof of an actual partition by deed 
or by proceedings in the probate 
court); Le’ Bourgeoise v. Blank, 8 
Mo. . 434; Mount v. Morton, 20 
Barb. (N. Y.) 123; Rider v. Maul, 46 
Pa. 376; Fritz v. Howeth, (Tex. Civ. 
A.) 297 SW 334; Easterling v. Sim- 
mons, (Tex. Civ. A.) 293 SW 690; 
Kinard v. Hubank, (Tex. Civ. A.) 292 
SW 6338; Crutchfield v. Barnett, (Tex. 
Civ. A.) 270 SW 901. (5) To show 
that partition was fair and equitable 
and not fraudulent. Dyer v. Hig- 
gins, 202 Ky. 66, 258 SW 955. 

{[b] Evidence held insufficient to 
show partition. Armstrong vy. Cash- 
ion, (Ark.) 16 SW 666; Addison v. 
Barns, 45 App. (D. C.) 284; Andrews 
v.. Floyd, 308° Ill.) 559, 189 NE 383: 
Ritchie v. Rawlings, 106 Kan. 118, 
186 P 1038; Harkins vy. Hatfield, 221 
Ky. 91, 297 SW 1109; Elliott v. De- 
laney, 217 Mo. 14, 116 SW 494; De- 
ment v. Williams, 44 Tex. 158. 

26. Justice v. Lawson, 46 W. Va. 
163, 838 SH 102; Patterson v. Martin, 
33 W. Va. 494, 10 SE 817. 

27. Tanner vy. Tanner, 326 Ill. 302, 
157 NE 161. 
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X. QUESTIONS OF LAW AND FACT 


[§ 44] In accordance with elementary prin- 
viples,?® whether a partition has been made is a 
question for the determination of the jury’? if there 
is any evidence on which the jury may base a finding 
that a partition had been made,*° or for the decision 


of the court when it is authorized to discharge the 
functions of the jury.*1 But if there is no evidence 
on which to base a finding that a partition has been 
made, the question should not be submitted to the 
jury.°? 


XI. RELIEF AGAINST PARTITION*? 


[§ 45] A. In General. The granting of relief 
against partition to the parties thereto must depend 
on the circumstances of the particular case.** 

Fraud.®> While an agreement to partition will 
generally be upheld where the parties are competent 
to contract and no fraud is shown,?° it is a sufficient 
ground to set aside an agreement for partition,** or 
a deed given in pursuance thereof,** that it was pro- 
cured by the fraud of one of the parties thereto; 
and the fact that the parties have contracted with a 
third person with reference to their respective allot- 
ments will not prevent cancellation of the agreement 
for fraud, such matters being capable of adjustment 
by the decree.*® Nevertheless, a deed of partition 
will not be set aside on the ground of fraud in the 
absence of that clear proof which the law requires to 
establish a fraud.*° 

Allotment of worthless notes. Where the partition 
was of certain bills receivable, constituting the whole 
of an estate, and bad notes were allotted to one of 
the parties, he had a right to maintain a subsequent 
proceeding ratably to apportion the deficiency among 
the others.*? 


28. See Trial [38 Cyc 1511 et seq, 


aT 


a4 


be set aside for his misrepresenta- 


Mistake.*2 Generally the courts will refuse to set 
aside or grant relief against a partition made by the 
parties on account of an inequality therein resulting 
from mistake where the parties were all upon an 
equality and acted in good faith and no fraud or mis- 
representation appeared,*® ‘especially where the in- 
equality is not substantial,** where the property has 
gone into the hands of third personss*® or where a 
rescission for the correction of the mistake could not 
be made without great injury to others in interest.*® 
Nevertheless, it has been held that relief should be 
eranted where there exists great disparity between 
the quantity of land believed by all of the parties 
to exist and that which they actually owned ;**” but, 
in any event, one seeking relief against a partition on 
the ground of inequality has the burden of proving 
this: ground.*? 

Mental incapacity*® of one who executed a parti- 
tion deed is a sufficient ground to avoid the deed.*® 

Partition before probate of will. The fact that a 
will was not duly probated until after a partition had 
been made in accordance with its terms does not in- 
validate the partition,°° and after it is probated it 


ing quality and character are to be 


1532 et seq]. 

29. McCall v. Reybold, 1 Del. 146; 
Gomel v. McDaniels, 269 Ill. 362, 109 
NE 996, 999 [cit Cyc]; McKnight v. 
Bell, 1350Pa7358; 19 Av1036: F 

[a] hus, whether a partition is 
established by a long several holding 
of lands descending to persons from 
a common ancestor is a question for 
the jury. McCall v. Reybold, 1 Del. 


146 
McKnight vy. Bell, 135 Pa. 358, 


30. 
19 A 1036. 

31. Gomel v. McDaniels, 269 Ill. 
B62 oe eO9 INE 996 eit Cyeit 

32. McKnight v. Bell, 135 Pa. 358, 
19 A. 1036. 

33. Cross references: 

In favor of: 

Lienholders see supra § 41. 

Lunatics see supra § 10. 

In judicial proceedings see infra § 2. 

34 Arterburn v. Gwathmey, 3 
Bibb (Ky.) 306. See also cases infra 
this section. 

[a] Existence of homestead right 
in property partitioned.—A partition 
which is fair and equal and acqui- 
esced in for a long time by the par- 
ties making it who held possession 
in conformity to the partition is not 
invalidated by the fact that prior to 
the partition a homestead had been 
set apart on an undivided half in- 
terest in the land partitioned. In 
these circumstances a court of equity 
will recognize and ratify the parti- 
tion and place the homestead estate 
upon that half of the land given to 
the homesteader and remove it from 
the other half given to the cotenant. 
Blacker v. Dunlop, 93 Ga. 819, 21 SE 
135. 

35. See generally Cancellation of 
Instruments §§ 24-34. 

36. Oldham v. Armstrong, 
Op. 993; 
Op. 496. 
. 87. Burgess v. Burgess, 
265, 126 SE 34. 

38. Dunn v. Dunn, 
136 NYS 282. 

[a] Thus a deed from a mother 
to her son to effect a partition should 


DS mace 
Schooling v. Natton, 6 Ky. 


L302 S.C: 
151 App. Div. 


tions as to the acreage and value of 
tracts involved, where he obtained 
more than one half of the land in 
value under a representation that he 
was getting one fourth only. Dunn v. 


ae 151 App. Div. 800, 136 NYS 
29. Burgess v. Burgess, 130 S. C. 


265, 126 SE 34. 

40. Campbell v. fd 2 V2. 
685, 72 SE 688. 

41. Lacour v. Lacour, 13 La. Ann. 
463 (the obligation of warranty on 
the part of each of the coheirs to- 
ward the other, in matters of par- 
tition, extends to the solvency of the 
debtors whose debts may have been 
partitioned). 

42. See generally Cancellation of 
Instruments §§ 17-22. 

43. Ind.—Smith v. Tewalt, 9 Ind. 
A. 646, 37 NE 294. 

La.—Woolverton v. Stevenson, 52 
La. Ann. 1147, 27 S 674. 

N. Y.—Jackson vy. Hasbrouck, 3 
Johns. 331. 

Pa.—Fleming v. Kerr, 10 Watts 444. 

Va.—Jones v. Carter, 4 Hen. & M. 
(14 Va.) 184. 

[a] Thus (1) where two joint ten- 
ants, of full age, and laboring under 
no legal disability, make partition of 
a tract of land, by deed, according to 
an old survey, both being equally ig- 
norant of its accuracy, and no fraud 
or misrepresentation appearing, such 
division, however unequal, is binding 
on them and their assigns. Jones v. 
Carter, 4 Hen. & M. (14 Va.) 184. (2) 
On an amicable partition, where the 
parties agree on the value of each 
part of the estate, and one of them 
accepts a part as his share on the 
basis of the value thus placed on it, 
in the absence of fraud he is entitled 
to no relief as against the others, al- 


Dotson, 


though it is worthless. Smith v. 
Tewalt, 9 Ind. A. 646, 37 NE 294. 

44. Woolverton vy. Stevenson, 52 
La. Ann. 1147, 27 S 674; Fleming v. 
Kerr, 10 Watts (Pa.) 444; Wilker- 
eon Me avis: (Tex. Civ. A.) 264 SW 
545, , 


“Where lands of differing or vary- 


divided, exact equality of portions is 
virtually impossible. At best any 
such division is only an ayproxima- 
tion as to equality of tracts, and re- 
spective comparative values will nec- 
essarily vary with different view- 
points of different people.” Wilker- 
son v. Davis, supra. 

45. Woolverton v. Stevenson, 52 
Hay Ann. Waa. 20 SSiomiae 

sees Cheatham v. Crews, 83 N. C. 


oO. 

461. Cartmell v. Chambers, (Tex. 
Civ. A.) 54 SW 362 (where the par- 
ties agree to partition land under mu- 
tual mistake that it only consisted 
of seventeen acres when in fact they 
owned fifty-two acres). 

47, wee) ve Montacue, 173) NaC. 
226, 91 SE 834. 

48. See generally Cancellation of 
Instruments §§ 38-40. 

49. McCleskey v. McCleskey, (Tex. 
Civ. A.) 7 SW (2d) 657. 

[a] The test is whether the party 
executing it was then of sufficient 
mental capacity and condition to 
know and understand the nature and 
consequences of his act. McCleskey 


ve MecCleskey, (Tex. Civ. A.) 7 SW 
(2d) 657. 
[b] Admissibility of evidence.—In 


an action to set aside a partition 
deed, testimony of one who, at the 
suggestion of defendants, acted as 
plaintiff's appraiser in the _ settle- 
ment of rights in an estate pursuant 
to which the partition deed was exe- 
cuted, that if plaintiff had indicat- 
ed to him that she was not in a 
mental condition to make a settle- 
ment he would not haye acted in the 
matter, was properly excluded. Me- 
Cleskey v. McCleskey, (Tex. Civ. A.) 
7 SW (2d) 657. 

[c] Evidence of mental incapac- 
ity sufficient to go to jury.—McCles- 
keys Vv. MeCleskey;, (Tex. Civ, Al? 


SW (2d) 657. 
50. Welder v. McComb, 10 Tex. 
Civ. A. 85, 30 SW 822. See Walton 


v. Ambler, 29 Nebr. 626, 45 NW 9381 
(as sustaining this view). 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


s§ 44-45 | 


§§ 45-47] | 


becomes evidence of the previous investiture of title 
according to its terms.°? 

Partition in violation of trust. Where heirs vol- 
untarily partition property among themselves, none 
of them can thereafter complain that the partition 
was in violation of a trust.°? 

Failure to pay owelty. The failure of one of the 
parties to pay a sum agreed by him to be paid to 
equalize the partition appears not to be a sufficient 
ground for setting it aside.®* 

Award of arbitrators. Under general rules** an 
award made by arbitrators in partition proceedings®® 
may be set aside where the arbitrators exceeded the 
powers conferred by the articles of submission,°°® 
or where it is indefinite and uncertain,°* or where, 
by reason of collusion of some of the parties, the 
partition is unjust and unfair.°* But generally, if 
the arbitrators keep within the matters of submis- 
sion, their award will not be set aside except for 
fraud or palpable mistake.®® And any irregularity 
in the action of arbitrators necessarily becomes im- 
material if the cotenants, by a proper conveyance, 
confirm the award made.°° 

Conditions precedent to relief. In accordance with 
elementary principles,®+ one who seeks to set aside 
a deed of partition need not restore property to 
which the other party would not be entitled in any 
event ;°? and a restoration is also unnecessary where 
the other party refused to rescind and at all times 
insisted that the deed be affirmed.** 

In favor of stranger to title. Where there has 
been an actual partition, a stranger to the common 
title can not make the irregularity or invalidity of 
the partition proceedings a defense to a recovery by 
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the parties to whom the exclusive possession of the 
land in question has been given.®* 

[§ 46] B. Under the Civil Law. Under the civil 
law a partition may be rescinded for lesion or in- 
equality beyond a one-fourth part of the true value 
of the property,®® but to invalidate the partition, 
lesion must be for more than one fourth of such 
value.* And it has been held that an action for 
rescission of a partition does not lie because part of 
the hereditary estate was omitted therefrom, where 
it is expressly provided by statute that the omission 
of one or more of the securities of the inheritance 
do not give rise to the rescission of the division by 
reason of lesion.*7 So the eviction of a vendee of 
one of several coproprietors among whom a partition 
has taken place constitutes no ground for rescis- 
sion, the vendee’s remedy being by action of war- 
ranty against his vendor.** And if disputes grow 
out of the partition and the parties compromise on 
those disputes, the compromise is unassailable for 
lesion.®? It has also been held that the parties may 
by agreement provide that their partition should be 
irrevocable, in which event it could not be avoided 
for lesion in the absence of fraud.*° 

Nullification. In the Philippines’? and in Porto 
Rico’? the statutes, in addition to providing for re- 
scission, also provide for nullification where a divi- 
sion is made with a person who was believed to be 
an heir without being so. Although rescission and 
nullification often produce practically the same re- 
sult, they are, nevertheless, different actions because 
nullity presupposes that the division has never been 
made,** while rescission presupposes it to have been 
properly made, although later declared void."* 


PART THREE: JUDICIAL PARTITION; ACTIONS THEREFOR 
I. RIGHT OF ACTION AND DEFENSES 
[By Winu1am A. Martin] 


[§ 47] A. Object and Nature of Proceedings. The 
object of partition proceedings is to enable those 
who own the property as coparceners, joint tenants, 
or tenants in common, so to put an end to the tenancy 
as to vest in each of them title to, and the use in sey- 


eralty of, some definite part of the property owned 
in common so that each may take and enjoy and 
improve his separate estate without let or hindrance 
from the other.*® The proceedings are in the nature 


51. Welder v. McComb, 10 Tex. ; gal title to the entire part assigned in| apply in a case: (1) Where a divi- 
Civ. A 85, 30 SW 822. severalty did not pass, the cotenant | sion was made with persons who 
52. Baker v. Baker, (Cal.) 31 P| still has his legal title to the extent} were not only believed to be heirs 
355; Gibson v. Fuller, 74 S. C. 535, | of his undivided interest, and this ti- | but who were so in fact by virtue of 
54 SE 778. tle is sufficient to maintain or assert | a judicial order which declared them 
53. Schnorbus v. Winkel, 15 SW | his exclusive possession to the whole | to be such. Salunga v. Evangelista, 


861, 12 KyL 902. 

Owelty see supra § 28 

54. See Arbitration and Award §§ 
462-543. 

55. See supra § 24. 

56. Frankfurth v. sieetnnnevers 113 
Wis. 195, 89 NW 148. 

57. Frankfurth v. Steinmeyer, su- 
a. 

5S Ditton. Vv. Etart; 181, 
93 NE 961 

59. Casstevens v. Casstevens, 227 
mi 5474. Sl NE 2095 11s AmsSR 290); 
Dixon'v. Johnson, 202 Ky. 328, 259 
SW 698. 

[a] Evidence held insufficient in 
an action attacking an award of ar- 
bitrators partitioning land to show 
palpable mistake. Dixon v. Johnson, 
202 Ky. 328, 259 SW 698. 

60. Kempner v. Beaumont Lumber 
Co., 20 Tex. Civ. A. 307, 49 SW 412. 

61. See Cancellation of Instru- 
ments § 97. 

62. MecCleskey v. McCleskey, (Tex. 
Civ. A.) TSW Cd) 657, 660. [eit'C. J... 

63. McCleskey v. McCleskey, su- 
pra. 

64. Simmons v. Spratt, 26 Fla. 449, 
8 S 123, 9 LRA 343. And see supra 


§ 41. 
[a] 


175 ind: 


The reason is that if the le- 


land assigned to him or any part of 
it as against the stranger. Simmons 
v. Spratt, 26 Fla. 449, 8S 123, 9 LRA 
0 oO. 

65. Williamson vy. Amilton, 13 La. 
Ann. 387; Compton v. Mathews, 3 La. 
128, 22 AmD 167; Garcia v. Tolentino, 
25 Philippine 102. 

[a] Statutory limitation.—An ac- 
tion for rescission or partition of an 
inheritance by reason of lesion must 
be brought within the time pre- 
scribed by statute authorizing appli- 
cation. Garcia v. Tolentino, 25 Philip- 
pine 102. 

66. Bowers v. Langston, 156 La. 
188, 100 S 301; Haddad v. Haddad, 
120 La. 218, 45 S 109; Garcia v. Tol- 
entino, 25 Philippine 102. 

67. Salunga v. Evangelista, 20 
Philippine 273. 

68. Compton vy. Gh UES, 
128, 22 AmD 167. 

69. Williamson v. Amilton, 13 La. 
Ann. 387. 
ibe Morris v. Harrell, 14 La. Ann. 

71.: .Cive Code §/ 1081. 

72. Civ. Code § 1048. 

73., Salunga v. Evangelista, 20 
Philippine 273. 

[a] Nullity provided for does not 


Mathews, 


20 Philippine 273. (2) Where the di- 
vision was made with persons known 
not to be heirs, although declared to 
be such by a judicial order and where 
the property divided had passed into 
the possession of other persons. 
Davila v. Maldonado, 26 Porto Rico 
500. See Arandes vy. Baez, 20 Porto 
Rico 364 (as sustaining this view). 

74. Salunga_ v. Evangelista, 20 
Philippine 273. 

75. Cal. Jameson v. Hayward, 
106 Cal. 682, 39 P 1078, 46 AmSR 268; 
McGillivray v. Evans, 27 Cal. 92. 


Tl. Meehling v. Meyers, 284 Ill. 
484, 120 NE 542. 
pap aeen Aes v. Cooper, 98 Iowa 
444, 67 NW 878, 60 AmSR sO RY eid 
LRA 61. 
152 


La. 19, 92S 720. 

Me.—Tilton v. Palmer, 31 Me. 486. 

N. J.—Stevens v. Enders, 13 N. J. L. 
271; Buckis v. Townsend, 100 N. J. 
Eq. 374, 136 A 432; Stapler v. Hollis- 
ter, oe ING edie OO CONG Sei5)5 

N. Y.—Cahill v. Cahill, 131 Misc. 
99, 226 NYS 199. 
ason v. Thompson, 123 
Okl. “918, 253 P 99. 

Pa.—In re Davis, 4 LegGaz 77. 

Tex.—Tieman y. Baker, 63 Tex. 
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of proceedings in rem,’® and the judgment is not one 


in personam.*° 


[§ 48] B. Nature of Right to Partition—1. In 
In the absence of special statutory reg- 
* the general rule is well set- 


General. 
ulation of the subject,‘ 


641; Medina Oil Dev. Co. v. Murphy, 
(Civ. A.) 233 SW 333. 

Wis.—Ullrich v. Ullrich, 123 Wis. 
176, 101 NW 376; Pabst Brewing Co. 
v. Melms, 105 Wis. 441, 81 NW 882, 
76 AmSR 921. 

[a] Distinction between “distribu- 
tion” and “partition.”—‘‘There is a 
difference between distribution and 
partition. Distribution nei- 
ther gives a new title to property, 
nor transfers a distinct right in the 
estate of the deceased owner, but is 
simply declaratory as to the persons 
upon whom the law casts the succes- 
sion, and the extent of their respec- 
tive interests; while partition, in 
most, if not in all, of its aspects, is 
an adversary proceeding, in which a 
remedial right to the transfer of 
property is asserted, and resulting in 
a decree which, either ex proprio 
vigore or as executed, accomplishes 
such transfer.’ Robinson v. Fair, 
P28 U.S: pbs, 64, 9) SCc 30,532. L. ed: 
415. See Prichard v. McCranie, 160 
La. 605, 107 S 461 (where this dis- 
tinction is stated and discussed). 

Sale and division of proceeds in- 
stead of actual partition of property 
see oe § 656 et seq. 

76. S.—Arndt v. Griggs, 134 U. 
i. S16, fi SCt 557; 33 1. -ed. 

Ky.-—Hogue v. Yeager, 107 Ky. 582, 
54 SW 961, 21 KyL 1299. 

La.—Tell_v. Senac, 122 La. 1040, 
48 S 448; Wunstel v. Landry, 39 La. 
Ann. 312, 1 S 893; Laughlin v. Lou- 
isiana, etc., Ice Co., 35 La. Ann, 1184. 

N. Y.—Sandiford v. Hempstead, 97 
App. Div. 163, 90 NYS 76 [aff 186 N. 
Y. 554 mem, 79 NE 1115 mem (rearg 
den 186 N. Y. 587 mem, 79 NE 1116 
mem) ]. 

Wash.—Dennis v. Godfrey, 122 
Wash. 207, 210 P 507. 

“It is true that, in a strict sense, 
a proceeding in rem is one taken di- 
rectly against property, and has for 
its object the disposition of the prop- 
erty, without reference to the title 
of individual claimants; but, in a 
larger and more general sense, the 
terms are applied to actions between 
parties, where the direct object is to 
reach and dispose of property owned 
by them, or of some interest there- 
in. Such are cases commenced by at- 
tachment against the property of 
debtors, or instituted to partition real 
estate, foreclose a mortgage, or en- 
force a lien.’ Pennoyer v. Neff, 95 
©. S. 714, 734, 24 L. ed. 565. 

7614. Dennis Vv. Godfrey, 122 
Wash. 207, 210 P 507. 


77. Moss v. Nye, 183 Ala. 544, 62 
S 776. And see cases infra § 49. 
[a] Statutes not taking away 


right.—(1) This absolute right is not 
affected by a statute authorizing the 
court to compel a partition by divi- 
sion or by sale at its discretion as 
the facts appearing at the hearing 
may require. Willard v. Willard, 145 
U: S. 146, 12: SCt 818, 36 L.-ed. 644. 
(2) Where, by statute, land descends 
to the widow and children as_ ten- 
ants in common and a statute pro- 
hibits partition during the surviving 
wife’s widowhood unless she con- 
sents, 
used by her, on sale of her interest 
jn the property it immediately be- 
comes subject to partition and her 
grantee cannot prevent partition. 
Middleton v. Claughton, 77 Miss. 131, 
24 S 963 (for the reason that the 
protection of the statute is designed 
solely for the widow and not the 
grantee). 


78. See cases infra note 80. 
79. U. S.—Willard v. Willard, 145 
U. S. 116, 12 SCt 818, 36 L. ed. 644; 


Vint v. King, 28 F. Cas. No. 16,950. 
Ala.—McMath v. De Bardelaben, 75 


so long as it is occupied or. 
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tled that, where a ease is fairly brought within the 


law authorizing a partition, either in a court of law’ 


partition 


ee 68; Deloney v. Walker, 9 Port. 
497. 

I]].—Miller v. Lanning, 211 Ili. 620, 
TONE) 1155) SH ver Reno Tai25 nhl: 
154, 54 AmR 222. 

5 N. J.—Lucas v. King, 10 Ni J. Ea. 
7 

N. Y.—Smith v. Smith, 10 Paige 
470. 

A N. C.—Donnell v. Mateer, 42 N. C. 
4. 

Va.—Straughan v. Wright, 4 Rand. 
(25 Va.) 493; Wiseley v. Findlay, 3 
Rand. (24 Va.) 361, 15 AmD 712. 

Eng.—Parker v. Gerard, Ambl. 236, 
27 Reprint 157; Baring v. Nash, 1 
Ves. & B. 551, 35 Reprint 214; Turner 
v. Morgan, 8 "Ves. SL WES, 32 Reprint 
307 


See also cases infra note 80. 

“The material question, so far as 
the case in hand is concerned, is, is 
this right to partition imperative and 
absolutely binding upon courts of eq- 
uity where a case is fairly brought 
within the law authorizing a parti- 
tion, or are courts of equity clothed 
with such discretion that, under a 
given state of facts, they may grant 
the relief, or refuse it} andsyet com- 
mit no error,—or, differently put, 
when they may grant the relief with- 
out committing an error, are they 
bound to do it? That they are so 
bound we think is fully shown by 
the general current of authorities.” 
ee v. Reno, 112 Ill: 154,159, 54 AmR 

{a] Formerly in England (1) 
there was some doubt as to whether 
a court of chancery had not discre- 
tion to refuse partition based on le- 
gal title. Cartwright v. Pultney, 2 
Atk. 380, 26 Reprint 630. (2) But in 
later cases the chancellors held that 
the right was absolute. See cases 
infra note 80. 

Effect of erroneous nue ombuen of 
receiver see infra § 320 

80. U. S.—Willard v. Willard, 145 
U. S. 116, 12 SCt 818, 36 L. ed. 644; 
Vint v. King, 28 F. Cas. No. 16,950. 

Ala.—Leéddon v. Strickland, (Ala.) 
118 S 651; Smith v. Smith, 216 Ala. 
570, 114 S 192; Chambliss v. Derrick, 
216 Ala. 49, 112 S 330; Christian v. 
McConnell, 208 Ala. 300, 94 S 280; 
Wood vy. Barnett, 208 Ala. 295, 94 S 


338; O’Neal v. Cooper, 191 Ala. 182, 
67 S 689; Culley v. Elford, 187 Ala. 
165, 65 S 381; Moss v. Nye, 183 Ala. 
544, 62 S 776; Smith v. Hill, 168 Ala. 
317, 52 S 949; Mylin v. King, 139 Ala. 
319, 35 S 998; Cates v. Johnson, 109 


Ala. 126,19 S 416; Gore v. Dickinson, 
98 Ala. 368, 11 S 743, 39 AmSR 67; 
Donnor v. Quartermas, 90 Ala. 164, 8 
S 715, 24 AmSR 778; McMath vy. De 
Bardelaben, 75 Ala. 68; Deloney v. 
Walker, 9° Port. . 497. 

Ark.—Lester v. Kirtley, 83 Ark. 
554, 104°SW 213. 

Cal.—Bradley v. Harkness, 26 Cal. 
69; Rich v. Smith, 26 Cal. A. 775, 148 


BP) 545 

Conn.—Candee v. Candee, 87 Conn. 
85, 86 A 758; Scovil v. Kennedy, 14 
Conn. 349. & 
Pel ataianblea us v. Royston, 13 Ga. 

Hawaii.—Brown v. Holmes, 19 Ha- 
waii 268. 

Ill—Masters v. Masters, 325 Ill. 
429, 156 NE 481; Hasterlik v. Haster- 
lik, 316 Ill. 72, 146 NE 498; Vierieg 


v. Krehmke, 293 Ill. 265, 127 NE 735; 
Cole v. Cole, 292 Ill. 154, 126 NE 752, 
38 ALR 719; Blakeslee v. Blakeslee, 
265 Ill. 48, 106 NE 470; Brown v. 
Sunderland, 251 Ill. 523, 96 NE 345; 
Hall v. Gabbert, 213 Tl. 208, 72 NE 
806; Miller v. Lanning, 211 Ill. 620, 
71 NE 1115; Martin v. Martin, 170 
Ill. 639, 48 NE 924, 62 AmSR 411; 
Drake v. Merkle, 153 Ill. 318, 38 NE 


or in a court of equity,’® the right of a cotenant to 
is absolute,®° 


not a mere matter of 


654; Ames v. Ames, 148 Ill. 321, 36 
NE 110; Trainor v. Greenough, 145 
Ill. 543, 32 NE 545; Hill v. Reno, 112 
Ill. 154, 54 AmR 222; Mechling v. 
Meyers, 207 Ill. A. 148. 

Ind.—Lake v. Jarrett, 12 Ind. 395. 

Iowa.—Albright v. Moeckly, 196 
Iowa 366, 193 NW 625. 

Kan.—Kinkead v. Maxwell, 75 Kan. 
5OP SSP bat 
go ¥ Carter v. Nelson, 4 Ky. Op. 

La.—Marrero v. Nelson, 116 S 722; 
Grouchy v. Williams, 161 La. 909, 
109 S 545; Carrollton Land, etc., Co. 
v. Eureka Homestead Soc, 119 La. 
692, 44 S 434; Sallier“v. Rosteet, 108 
La. 378, 32-S 383; Land v. Smith, 44 
La. Ann. 931, 11 S 577; Reynolds v. 
Reynolds, 43 La. Ann*1118, 10 S 303; 
Hooke v. Hooke, 6 La. 472. 

Me.—Nash v. Simpson, 78 Me. 142, 
3 A 53; Hanson vy. Willard, 12 Me. 
142, 28 AmD 162. 

Mad. —Tolson v. Bryan, 130 Md. 338, 
100 A 366; Brendel v. Klopp, 69 Mad. 
Loe As 589: Campbell v. Lowe, 9 Md. 
500, 66 AmD 339; Lloyd v. Gordon, 2 
Harr. & M. 254. 

Mass.—O’Brien v. Mahoney, 179 
Mass. 200, 60 NE 493, 88 AmSR 371; 
Crocker y. Cotting, 170 Mass. 68, 48 
NE 1023, 64 AmSR 278, 39 LRA 215; 
Potter v. Wheeler, 13 Mass. 504; 
Mitchell v. Starbuck, 10 Mass. 5. 

Minn.—Hunt v. Meeker County Ab- 
stract, etc., Co., 128 Minn. 207, 150 
NW 798, AnnCas1916D 925 [reh den 
130 Minn. 530, 152 NW 866]. 

Miss.—Higginbottom Vo. “Short 25 
Miss. 160, 57 AmD 198. 

Nebr. —Arthur v. Arthur, 115 Nebr. 
781, 215 NW 117; Oliver v. Lansing, 
50 Nebr. 828, 70 NW 369. 

Nev.—Dall v. Confidénce Silver- 
Min. Co., 3 Nev. 531, 93 AmD 419. 

INGE —-Allard v. Carleton, 64 N. H. 
24, ae APsil3s 
een J.—Hay v. Estell, 18 N. J. Eq. 

N. Y.—Brevoort v. Brevoort, 70 N. 
Y. 136; Galleo v. Eagle, 65 Barb. 583, 
uf Thomps. & C. 124; Van Arsdale v. 
Drake, 2 Barb. 599; Smith v. Smith, 
10 Paige 470; Phelps v. Green, 3 
Johns: Ch. 302. 

N. C.—Barber v. Barber, 195 N. C. 
711, 143 SE 469; Foster v. Williams, 


182 N.C 632, 109 SE 834; Haddock 
v. Stocks, 167 N. C. (0sESSe SHEOE 
Holmes vy. Holmes, 55 Wee 334; 


Donnell vy. Mateer, 42 .N. CG. 94; 
better v. Gash, 30 N. C. 462; 
v. Dickinson, 2 N. C. 240. 
Oh.—Lauer v. Green, 99 Oh. St. 20, 
121 NE 821. 
Pa.—Robbins v. Penn Gas Coal Co., 
28 Pa. Co. 49. 


Led- 
Collins 


Philippine.—Aleala vy. Alcala, 35 
Philippine 679. 
I.— Updike vy. Adams, 22 R. I. 


i 

roe 48 A 384. 
C.—Rivers v. Atlantic Coast 
eee Corp., 81S. C. 492, 62 SH 855; 
Atkinson v. Jackson, 24 S.C. 594. 

Tenn.—Helm vV., Franklin, 5 
Humphr. 404; Ferriss v. Lewis, 2 
Tenn. Ch. 291. 

Tex.—Caldwell v. Farrier, (Civ. A.) 
248 SW 425; Williamson v. McElroy, 
(Civ. A.) 155 SW 998. 

Va.—Wiseley v. Findlay, 3 Rand. 
(24 Va.) 361, 15 AmD 712. 

Wash.—Hamilton v:y Johnson, 137 
Wash. 92, 241 P 672; Williamson Inv. 
ay Williamson, 96 Wash. §29,°165 

W. Va.—Thompson v. Buffalo Land, 
ete., Co., 77 W. Va. 782,.88 SE 1040. 

Eng. —BLacoste Vv. Duchesnay, 
[1924] A. C. 166; Parker v. Gerard, 
Ambl. 236, 27 Reprint 157; Norris: v. 
Le Neve, 2 Atk. 83, 26 Reprint 850: 
Manaton v. Squire, 3 Ch. (Cas: 23 a2 
Reprint 925, Freem. 26, 22 Reprint 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 48-50] 


grace,®! within the discretion of the court,®? regard- 
less of the motives of the parties entitled to parti- 
tion,’* unless the right is barred by a condition or re- 
striction imposed upon the estate by one from whom 
title is claimed, by will or deed** or by agreement be- 
tween the parties,®® or unless partition is prohibited 
by public policy or is against the public sense of pro- 
priety and decency.8* And the fact that some of 
the joint owners have purchased the interests of 
others8®*% or that the interests are by different 
rights8*% does not affect the right to partition. 
This right is not suspended by an interest in, or a 
right to use, the property, which may be affected 
notwithstanding partition.’7 Nor will the power of 
allotment given to executors affect the right to par- 
tition if the allotment were to be only among those 
tenants in common who were joined in the partition 
as parties.88 And one tenant in common cannot, by 
his will which has worked an equitable conversion 
of his part of the land, prevent a cotenant from se- 
curing its partition.*® 

[§ 49] 2. Construction and Operation of Stat- 
utes.°° Statutes giving the right to partition are 
remedial®! and should be liberally construed.®? Sev- 
eral statutes relating to partition, being in pari ma- 
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teria,®* should be construed together.°* Under the 
general rule®® a partition statute, except where mere- 
ly declaratory of the common law,?® will not ordina- 
rily be construed to operate retroactively.°* Where 
a statute authorized the partition sought both be- 
fore and after its amendment, an objection that the 
amendment was unconstitutional and void as having 
a retroactive effect cannot be sustained.°& An 
amendment of a statute which merely enlarges the 
purpose of the former statute so as to give the right 
of partition to those not theretofore entitled to par- 
tition does not change the nature of the partition or 
render inapplicable the decisions construing the stat- 
ute before its amendment.®® 

Verbal inaccuracies or clerical errors in the use of 
words will be corrected by the court whenever nec- 
essary to carry out the intention of the legislature.* 

Repeal by implication. Where partition statutes 
are not necessarily inconsistent with each other, the 
latter statute will not be held to repeal the former.” 

[§ 50] 8. Difficulty, Inconvenience, or Pecuniary 
Loss. Although a contrary conelusion has been 
reached in a limited number of decisions,* the general 
rule is, except in so far as it is otherwise provided 
by statute,* that inconvenience or difficulty in mak- 


Toso) Clarendon. vy. Hornby,. 71.7 Pe: 
Wms. 446, 24 Reprint 465; Baring 
vw. Nash, 1 Ves. & B. 651,35 Reprint 
244- Agar v.. Pairfax, 17 Ves: Jr. 533, 
34 Reprint 206; Turner v. Morgan, 8 
Ves. Jr. 143, 32 Reprint 307; Calmady 
Lee 2 Ves. Jr. 568, 30 Reprint 


Que.—Farmer v. Murray, 11 Que. 


Pr. 353; Thornton v. Thornton, 7 Que. 
Pr. 277; Vezina v. Vezina, 61 Que. 
Super. 572. 


Yukon T.—Barnes vy. Brogglio, 17 
WestLR 294. 

“Tenants in common owning the 
legal title have the right to partition 
the land at such time as they may 
desire, or if they do not choose to 
partition the same, they may hold it 
jointly during such time as it suits 
their pleasure.’”’ Ex p. Johnson, (S. 
Catt SE PRS 1222 

{a] Other statements of rule.— 
(1) “No man can be held to a ten- 
ancy in common of land without his 
own consent. This rule is at once 
the privilege and burden of such own- 
ership.” O’Brien v. Mahoney, 179 
Mass. 200, 204, 60 NE 493, 88 AmSR 
371. (2) “Every owner of real estate 
has the right to hold and enjoy it 
free from the inconveniences and em- 
barrassments incident to joint use 
and occupation.” Kinkead v. Max- 
well, 75 Kan. 50, 53, 88 P 523. 

Difficulty, inconvenience, or pecun- 
oy loss as affecting right see infra 

5 


81. Miller v. Lanning, 211 Ill. 620, 
71 NE 1115; and cases supra note 80. 

82. See cases supra note 80. 

{a] The only exception recognized 
to the rule that the court is without 
discretion to deny partition where a 


case is brought within the law au- 


thorizing it is in case of infants su- 
aig for partition. See infra §§ 51, 


[b] Where a material excess of 
land has by mutual mistake been in- 
cluded in a grant, equity will require 
the purchaser to pay therefor or give 
the seller the right to partition if the 
land is susceptible of equitable par- 
tition, and if the excess is large, eq- 
uity will grant the relief, even though 
the sale is in gross, but a much less 
excess will afford ground for relief 
where the sale is by the acre. Find- 
lay v. State, (Tex. Civ. A.) 238 SW 
956 [reh den (Civ. A.) 239 SW 996]. 

83. Friedman v. Friedman, 283 Ill. 
383, 119 NE 321; Arthur v. Arthur, 
115 Nebr. 781, 215 NW 117; Oliver 
v. Lansing, 50 Nebr. 828, 70 NW 369; 


[¢7 C. J.—191 


Coast Lumber 
At- 


Rivers v. Atlantic 
Corp., 81 S. C, 492, 62 SE 855; 
kinson v. Jackson, 24 S. C. 594. 


84 See infra § 119 et seq. 

85. See infra § 130 et seq. . 

86. See infra § 52. 

86144. Leddon v.: Strickland, (Ala.) 
118 S 651. ; 

8614. Leddon v. Strickland, supra. 

87. Hunt v. Meeker County Ab- 
stract, etc., Co.,-128 Minn. 207, 150 


NW 798, AnnCas1916D 925 [reh den 

130 Minn. 530, 152 NW 866]. ; 
88. Barber v. Terry, 173 App. Div. 

469, 159 NYS 720 [rev_ on_ other 

grounds 224 N. Y. 334, 120 NE 732]; 

Manley v. Manley, 61 Misc. 183, 112 

NYS 771. ; 
89. Bellinger v. Taylor, 144 App. 

Div. 851, 129 NYS 435 [rev 70 Misc. 

139) 127 NYS 167]. 

90. Statutes: 

Providing for service: 

By publication see infra § 301 et 
seq. 

Of process on infants and lunatics 
see infra § 307 et seq. 

Requiring particular averments in 
bill, complaint, or petition see in- 
fra § 839. 

91. Black v. Sylvania Producing 

105 Oh. St. 346,137 NE 904. 
Black v. Sylvania Producing 

See also Statutes [36 Cyc 


93. Rutherford v. Rutherford, 116 
a 383, 388, 92 SW 1112, 115 AmSR 
(oh 

94 Rutherford v. Rutherford, su- 
pra (“The sections of the Code upon 
the subject of partition in kind and 
of sale for partition are in pari ma- 
teria, and must be construed togeth- 


er’). And see Statutes [36 Cyc 1147 
et seq]. 

95. See Statutes [36 Cyc 1201 et 
seq]. 

96. Emeric vy. Alvarado, 90 Cal. 


444, 27 P 356. 

[a] Rule applied.—A statute pro- 
viding that, when it appears in par- 
tition that one of the tenants in 
common has conveyed away in fee a 
specific part of the common land, the 
tract so conveyed shall be allotted 
to the purchaser if it can be done 
with justice to the other cotenants, is 
merely declaratory of the common 
law and applies to conveyances made 
prior to its enactment. Emeric v. 
Alvarado, 90 Cal. 444, 27 P 356. 


97. Moss v. Nye, 183 Ala. 544, 62 
S 776; Brown v. Challis, 23 Colo. 145, 
46 P 679. 


98. Henderson v. Chesley, (Tex. 


Civ. A.) 273 SW 299. 

99. Medina Oil Dev. Co. v. Murphy, 
(Tex. Civ. A.) 233 SW 333. 

[a] In other words ‘“‘the construc- 
tions placed by the decisions upon 
the provisions of the original arti- 
cle are applicable alike to the pro- 
visions of the amended article, in so 
far as they announce and apply the 
general principles governing parti- 
tion or the character of ownership of 
the estate subject to partition.” Me- 
dina Oil Dev. Co. v. Murphy, (Tex. 
Civ. A.) 2383 SW 3338, 334. 

1. Schori v. Stephens, 62 Ind. 441. 
And see Statutes [86 Cyc 1126 et 
seq]. 

{a] Thus, in a statute providing 
that actions may be brought for the 
partition of lands “held or possessed” 
by joint tenants or tenants in com- 
mon in all cases, and that the plead- 
ings and practice shall conform to 
the provisions of that act, the word 
“or” will be construed to mean “and.” 
Schori v. Stephens, 62 Ind. 441. 

CE Ustvor \ysliseyigeerattey Idi, Geib alas 
NE 36. And see Statutes [36 Cyc 
1073 et seq]. 

3. Brown v. Turner, 1 Aik. (Vt.) 
350, 15. AmD 696. See Hopkins v. 
Crouch, 86 Ky. 281, 5 SW 557, 9 KyL 
554, (where it was held, apparently 
without reliance on any special stat- 
ute regulating the matter, that a par- 
tition will not be granted where some 
of the parties would be greatly prej- 
udiced thereby); Keiser y. Reading 
Suburban Real Hst. Co., 43 Pa. Super. 
130 (where a refusal to compel an im- 
practicable and inequitable partition 
was sustained). But see Pennsylva- 
nia cases infra note 5. 

4. See statutory provisions. 

[a] In California Code Civ. Proc. 
§ 763 secures this right unless great 
prejudice to the owners would re- 
sult because of the situation of the 
DE ODeEey: Hayne v. Gould, 54 Fed. 


{b] In New Jersey (1) a statute 
was enacted limiting the right to 
coerce partition when it will work 
great prejudice to the owners. Kem- 
ble_v. Kemble, 44 N. J. Eq. 454, 11 
A 733; Bentley v. Long Dock Co.,; 
14 N. J. Eq. 480. (2) But under this 
statute, where a partition cannot be 
made without prejudice, complainant 
is entitled as of course to have a sale 
made of the premises. Bentley v. 
Long Dock Co., supra. (3) And mere 
probable injury to the property, in- 
convenience, or hardship, are not bar- 
riers to the right of partition.” Wit- 


290 [47 -C.0.] 


ing the partition or substantial loss or injury to some 
or all of the parties does not affect the right to par- 
tition,® or present a valid excuse for material delay 
in according the remedy,® although it has been held 
that the court may grant reasonable delay for the 
purpose of making partition less disastrous." 
[§ 51] 4. Disability of Some Cotenants.‘® 
fact that some of the cotenants are minors,® mar- 


tel v. Wittel, 82 N. J. Eq. 229, 2380, 91 
A 722. 

[c} In New York, although a ten- 
ant in common of a vested remainder 
or reversion may, by Code Civ. Proc. 
§ 1533, maintain an action for par- 
tition, the property cannot be sold, 
and if it appears that partition can- 
not be made without great prejudice 
to the owners, the complaint must be 
dismissed. Scheu v. Lehning, 31 Hun 
183, 66 HowPr 231; Green v. Lamp- 
man, 95 Misc. 723, 160 NYS.905. 

[d] Freeman, in his commentary, 
Cotenancy & P. (2d ed) § 433 says: 
“In the United States, the manifest 
hardship arising from the division 
of property of an unpartible nature 
has been generally, and almost uni- 
versally, avoided by statutory pro- 
visions authorizing the sale of prop- 
erty when its division would tend to 
greatly depreciate in value, or other- 
wise to seriously prejudice the inter- 
ests of the cotenants.’’ See statu- 
tory provisions. 

. U. S.—Willard v. Willard, 145 
U. S. 116, 12 SCt 818, 36 L. ed. 644. 

Ala.—Henry v. White, 118 S 174; 
Chambliss v. Derrick, 216 Ala. 49, 
112 S 330; Musgrove v. Aldridge, 205 
Ala. 189, 87 S 803; Smith v. Hill, 168 
Ala. 317, 562 S 949; Mylin v. King, 
139 Ala. 319, 85 S 998; Cates v. John- 
son, 109 Ala. 126, 19 S 416; Gore v. 
Dickinson, 98 Ala. 363, 11 S 743, 39 
AmSR 67; Inman v. Prout, 90 Ala. 
362, 7 S 842; Donnor v. Quartermas, 
90 Ala. 164, 8 S 715, 24 AmSR 778. 

Cal.—Rich v. Smith, 26 Cal. A. 775, 
148 P 545, 549 [quot Cyc]. 


Conn.—Johnson v. Olmsted, 49 
Conn. 509; Scovil v. Kennedy, 14 
Conn. 349. 


Pearse hates aaa v. Royston, 13 Ga. 
Ill.—F inch v. Green, 225 Ill. 304, 80 
NE 318; Hartmann y. Hartmann, 59 
Ill. 103. 
Iowa.—Truth Lodge No. 213 A. F. 
& A. M. v. Barton, 119 Iowa 230, 93 


NW 106, 97 AmSR 303; Cooper v. 
Cedar Rapids Water Power Co., 42 
Iowa 398. 

La.—Glancey’s Suce., 108 La. 414, 
382 S 356; Land v. Smith, 44 La. Ann. 
OST LIS SS Tle 

Me.—Wood v. Little, 35 Me. 107; 
Hanson vy. Willard, 12 Me. 142, 28 
AmD 162. 

Md.—Tolson v. Bryan, 130 Md. 338, 
100 A 366; Brendel v. Klopp, 69 Md. 
Toes Os 

Miss.—Higginbotton v. Short, 25 
Miss. 160, 57 AmD 198. 

A Soa at v. Ireland, 8 SW (2d) 

Nebr.—WNitz v. Widman, 106 Nebr. 
736, 184 NW 172; Oliver v. Lansing, 
50 Nebr. 828, 70 NW 369. 

N. H.—Allard v. Carleton, 64 N. H. 


24, 3 A 313. 

N. Y.—Danvers v. Dorrity, 14 
AbbPr 206; Smith y. Smith, 10 Paige 
470. 


N. C.—Holmes v. Holmes, 55 N. C. 
334; Donnell v. Mateer, 42 N. C. 94; 
Ledbetter v. Gash, 30 N. C. 462; Col- 
lins v. Dickinson, 2 N. C. 240. 

Oh.—Lauer v. Green, 99 Oh. St. 20, 
121 NE 821; Tabler v. Wiseman, 2 Oh. 
St. 207. 

Pa.—Caldwell v. Snyder, 178 Pa. 
420, 35 A 996, 35 LRA 198; Robbins 
v. Penn Gas Coal Co., 28 Pa. Co. 49. 
But compare Keiser v. Reading Sub- 
urban Real Est. Co., 43 Pa. Super. 130 
supra note 38. 


R. I.—Updike v. Adams, 22 R. I. 
432, 48 A 384. 
S. \C;-—Cannon v. Lomax, 29'S. C. 
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The 


369, 7 SE 529, 13 AmSR 739, 1 LRA 


637; Atkinson v. Jackson, 24 S. C. 
594; Crompton v. Ulmer, 11'S. C. L. 
429; Steedman v. Weeks, 21 S. C. Eq. 


145, 49 AmD 660. 


Tenn.—Helm v. Franklih, 5 


Humphr. 404; Ferriss v. Lewis, 2 
Tenn. Ch. 291. 
Va.—Wiseley v. Findlay, 3 Rand. 


(24 Va.) 361, 15 AmD 712. 

Wash.—Hamilton v. Johnson, 137 
Wash. 92, 241 P 672; Williamson Inv. 
Co. v. Williamson, 96 Wash. 529, 165 
acon 

Eng.—Warner v. Baynes, Ambl. 589, 
27 Reprint 384; Parker vy. Gerard, 
Ambl. 236, 27 Reprint 157; Norris v. 
Le Neve, 3 Atk. 82, 26 Reprint 850; 
North v. Guinan, Beatty 343; Abel v. 
Heathcote, 4 Bro. Ch. 278, 29 Reprint 
891, 2 Ves. Jr. 98, 30 Reprint 542; 
Manaton v. Squire, 2 Ch. Cas. 237, 22 
Reprint 925, Freem. 26, 22 Reprint 
1036; Clarendon v. Hornby, 1 P. Wms. 
446, 24 Reprint 465; Agar y. Fairfax, 
17 Ves. Jr. 533, 84 Réprint 206; Tur- 
ner v. Morgan, 8 Ves. Jr. 143, 32 Re- 
print 307. 
bee Uae cathe”, v. Lake, 18 Que. Pr. 


“Partition in equity, where there 
are no legal objections to the com- 
plainant’s title, is a matter of right 
and not discretionary with the court. 
And where all the conditions prereq- 
uisite to a partition exist, any hard- 
ship incidental to the exercise of said 
right arising out of the particular cir- 
cumstances of a given case cannot 
prevent the complainant from enforc- 
ing it.” Updike v. Adams, 22 R. I 
432, 434, 48 A 384. 

6. Williamson Inv. Co. v. William- 
son, 96 Wash. 529, 165 P 385., And 
see Land v. Smith, 44 La. Ann. 931, 
11 S 577 (where it was held that par- 
tition would not be delayed for an 
indefinite time for the purpose of 
holding the property for speculation 
purposes and to reach possible in- 
creased values). 

7. Becnel’s Succ., 117 La. 744, 42 
Greenford v. Stern, 16 Que. Pr. 


[a] As, for instance, by postpon- 
ing a sale for partition until standing 
crops have been removed. Becnel’s 
Suce., 117 La. 744, 42 S 256. 

[b] In Quebec it has been held 
that a motion to delay the partition 
may not be made until the report 
from the experts charged with visit- 
ing and valuing the properties is 
made and establishes that such’ prop- 
erties cannot advantageously be di- 
vided in order to prevent the court 
from ordering such properties to be 
immediately sold by auction. Green- 
ford) vy. istern; 16-Que. Pr. 169. 

8. Affecting their right to sue see 
infra §§ 187-189. 

9. Ala.—Dickinson v. Jordan, 210 
Ala. 602, 98 S 886; Coker v. Pitts, 37 
Ala. 692. 

Hawaii.—Brown v. Holmes, 19 Ha- 
waii 268. 

Ill.—Hasterlik v. Hasterlik, 316 Ill. 
72, 146 NE 498. Contra Mechling vy. 
Meyers, 207 Ill. A. 143. 

Ky.—tTyler v. Jewell, 11 SW 25, 10 
KyL 887; Beeler v. Bullitt, 3 A. K. 
Marsh. 280, 13 AmD 161; Bacen y. 
Bills, L20ky. Op Loge. 

La.—Amite Bank, etc., Co. v. Single- 
ton, 135 a: 185, 65.8) 102" Jacobs Vv. 
Jacobs, 126 La. 365, 52 S' 5438; Car- 
rollton Land, etc. Co. v. Eureka 
Homestead Soc., 119 La. 692, 44 S 


434; Becnel’s Succ., 117 La. 744, 42 S 
ye Shaffet v. Jackson, 14 La. Ann. 
154. 


[§§ 50-52 


ried women,!® or insane persons'! does not in any 
way affect the right of the other cotenants to enforce 
partition; but it is, of course, essential to the right 
to partition against persons under disability that 
they be properly represented in the action,’? and it 
is the duty of the court to exercise its power to pro- 
tect the rights of such persons.+*: 

[§ 52] 5. Against Public Policy or Sense of Pro- 


Md.—Lawes v. Lumpkin, 18 Md. 
334. 
Miss.—Cocks v. Simmons, 57 Miss. 


183; Albright v. Flowers, 52 Miss. 
246 


N. Y.—Rogers v. McLean, 34 N. Y. 
BSiGe 

N. C.—Barber v. Barber, 195 N. C. 
711, 143 SE 469; Hoyle v. Huson, 12 
N. C. 348. 

S. C.—House v. Falconer, 4S. C. Eq. 


86. * 
Tenn.—Freeman v. Freeman, 9 
Heisk. 301. > 
Tex.—Garza v. Kenedy, (Civ. A.) 
291 SW 615. 


W. Va.—Thompson v. Buffalo Land, 
etc., Co., 77 W. Va. 782, 88 SE 1040. 

[a] “Adult part owners should not 
be kept out of the enjoyment of their 
property merely because the other 
part owners are infants.” Hasterlik 
ye pr anaoes 316 IH. 72, 74, 146 NE 


98. 

{b] In Louisiana (1) the rule of 
the text obtains. Sallier’s Suce., 115 
La. 97, 38 S 929; Penny v. Christmas, 
7 Rob. 481; Hooke v. Hooke, 6 La. 
472; Spizale v. LaCroix, 8 La. A. 
(Orleans) 186; Burckel v. Burckel, 7 
La. A. (Orleans) 646. (2) And this 
right is not affected by a failure of 
the representative of the minors to 
obtain the fixing, by a family meeting, 
of the terms of sale so far as their 
interests are concerned. Amite Bank, 
etc., Co. v. Singleton, 135 La. 185, 65 
S 102; Jacobs v. Jacobs, 126 La. 365, 
52 S 543; Becnel’s Succ., 117 La. 744, 
42 S 256; Spizale v. LaCroix, supra; 
Burckel v. Burckel, supra. (3) If the 
representative fails to have the terms 
fixed by a family meeting, the court 
will order the sale of the property, so 
far as the minors are concerned, to be 
made for cash. Amite Bank, etc., Co. 
v. Singleton, supra; Jacobs v. Jacobs, 
supra. (4) And a family meeting’s 
approval or disapproval of the parti- 
tion cannot control the right of the 
other codwners to demand it. Car- 
rollton Land, etc., Co. v. Eureka 
Homestead Soc., 119 La. 692, 44 S 434. 

[ce] The right of minors to in- 
stitute and obtain partition of land 
in which they are interested as co- 
tenants stands on a somewhat dif- 
ferent footing from that of adult co- 
tenants in land in which minors are 


also cotenants. See infra § 187. 

10. Garza v. Kenedy, (Tex. Civ. 
A.) 291 SW 615. . 

11. Ala.—Bryant v. Stearns, 16 
Ala. 302. 

Ky.—Murdock v. Loeser, 87 SW 


808, 27 KyL 1057. 

N. Y.—Bernstein v. Bernstein, 188 
App. Div. 276, 176 NYS 820; Lehman 
Ni eeeean, 113 Misc. 180, 184 NYS 
sor Bagram v. Brown, 7 LackLegN 

Eng.—Hollingworth v. Sidebottom, 
ae 620, 8 EngCh 620, 59 Reprint 

[a] In Louisiana (1) parties who 
own. property in common with an in- 
Sane person have the absolute right 
to put an end to the indivision. Sal- 
lier v. Rosteet, 108 a. 378, 32 S 383. 
(2) They can sue to have the cotenant 
interdicted and a curator appointed. 
Sallier v. Rosteet, supra. (3) And 
if subsequently the curator refuses to 
qualify, they have the right to pro- 
voke the appointment of a_ special 
curator or curator ad hoc to repre- 
sent the insane person. Sallier vy. 
Rosteet, supra. 

12. See infra § 276. 

13. Lehman v. Lehman, 113 Misc. 


a ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§.52-56} 


priety. Partition of certain kinds of property may 
be denied on the ground that it is against public pol- 
icy,1* or against the public sense of propriety and 


ddeceney.!® 


[§ 53] C. Property Subject to Partitiont®°—1. 
Every species of property may be the 


General Rule. 
subject of compulsory partition.** 


[§ 54] 2. Real Property'*’—a. In General. Every 
‘species of real property may be the subject of a com- 
Hence, partition may be made 
of a house,?® of a manor,?! of mines or mining 
«laims,?? of lands on which quarries exist and are 
operated,?* of water power or the right to use water 
for purposes other than power,?* of mills and mill 
privileges,?® of standing timber,?® or of fixtures.?7 

Rents are not “real estate,” within the act relating 


pulsory partition.?® 


to the partition of real estate; but, 


accrued, they are personal property. ao 
Crown land. Land, title to which is vested in the 


erown, is not subject to partition.*® 
[§ 55] b. Standing Timber. An 


180, 184 NYS 113. 

24. ‘Berry v. Abbott, (Del.) 143 A 
491; Shelby v.-Shelby, 192 Ky. 304, 
233 SW 726; Railway Co. v. Railroad 
‘o., 38 Oh. St. 614; Brown v. Luth- 
eran Church, 23 Pa. 495. 

“Tf a castle, used for the defence 
of the realm, descend to two or more 
co-heirs, this shall not be divided 
because that would expose it to the 
circumvention of enemies, when the 
garrison was under distinct interests 
rand powers; but a castle designed 
only for private use may be divided, 
because none of these inconveniences 
will follow.” 2 Bacon Abr. tit Co- 
parceners (C) p 360. 

[a] Partition of a railroad (1) 
either by actual division or by sale 
in partition proceedings, it has been 
held, will not be decreed because the 
public has an interest in the use to 
~which the property is perpetually de- 


voted and because this use would be 
thereby impaired. Railway Co. v. 
Railroad Co., 38 Oh. St. 614. (2) But 


it has been held that, where a rail- 
road company obtained a deed of a 
right of way from a tenant in com- 
mon and constructed its line of road, 
the heirs of the cotenant could sue 
for the partition of the entire prop- 
erty, including the right of way, and 
that public policy did not prohibit 
partition of the land as against the 
company. Hill v. Woodward, 100 
Miss. 879, 57 S 294, 39 LRANS 538, 
AnnCasl1914A 390 [dist Railway Co. 
v. Railroad Co. supra this note (on 
the ground that it did not hold that 
public policy forbade the partition of 
Jand on which a railroad was situ- 
ated, when the railroad company had 
‘become a tenant in common with oth- 
ers whose title had never been part- 
ed with by them)]. 

15. See cases infra this note. 

[a] Burial grounds.—(1) Graves 
of the dead cannot be partitioned 
among the heirs of one who owns 
a burial lot in a cemetery. Berry 
v. Abbott, (Del.) 143 A 491; Sharp 
v. Sharp, 148 Mich. 278, 111 NW 
767. (2) Courts will refuse to de- 
eree the partition of a church and 
burial ground owned and used by two 
societies, as cotenants, for a long pe- 
riod of time, by dividing the prop- 
erty into parcels or putting it up for 
sale, on the ground that this would 
outrage the public sense of propriety 
and decency, and also materially im- 
pair the value of both parts of the 
property. Brown v. Lutheran Church, 
23 Pa. 495. Compare Czarnowski’s 
Suce., 151 La. 754, 92 S 325 (where 
it was held without discussion that 
a cemetery lot owned by a succession 
should not be sealed but divided be- 
tween the heirs, and where it was 
composed of four burying lots, each 
three by six feet, a division from 
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, 


ing timber®° may exist independently of the land, and 
is ‘the subject of partition.*t If, however, one of the 
cotenants grants to a third person the timber on his 


moiety, the grant cannot, as against the cotenants of 


the grantor, create a cotenaney in the timber distinet 
from that in the land which will require them to 


submit to partition of the former not including the 


when they have take timber.*° 


latter;?? and the grantee therefore cannot maintain 
a suit for the partition of the timber only;** but he 
has the right to the timber on such part of the land 
as may be set apart to his grantor,*+ and for the 
maintenance of this right must be allowed to prose-- 
cute a suit against the grantor and the other coten- 
ants,*®® or in ease of their conveyance to a third per- 
son, then against such person, to compel the segrega- 
tion of the parcel of his grantor from which he may 


[§ 56] c. Mining Property®?—(1) In General. 
As a general rule, all mines and mining claims ¢a- 


pable of being held in cotenancy are subject to the 


estate in stand- 


front to back giving a frontage to 
each, rather than from side to side, 
should be made). 

16. Partnership property see Part- 
nership § 259. 


17. Grassman v. Badgley, 90 N. J. 
aa 203, 106 A 378. And see infra 
54-67. 


Violation of public policy or de- 
cency see supra § 52. 

18. Proper method of partition see 
infra § 568 et seq. 

19. See cases infra notes 20-28; 
and §§ 55-65. 

20. Demint v. Riggs, 4 KyL 899; 
Turner v. Morgan, 8 Ves. TULA S woe 
Reprint 307. 

[a] Buildings owned in common 
but standing on land to which peti- 
tioners claim no title were held with- 
out discussion not to be the subject 
of partition in a memorandum deci- 
sion by the Massachusetts supreme 
court. Rice v. Freeland, 12 Cush. 
(Mass.) 170. 

21. Hanbury v. Hussey, 14 Beav. 
152, 51 Reprint 244; Sparrow v. 
Fiend, Dick. 348, 21 Reprint 303. 


22. See infra § 56. 

23. Weise v. Welsh, 30 N. J. Eq. 
431; McCabe v. McCabe, 18 Hun (N. 
YY.) 153: 

24. See infra § 59. 

25. See infra § 58. 

26. See infra § 55. 

27. Parsons v. Copeland, 38 Me. 


537 (personal property placed in a 
building for permanent use therein, 
as looms and machinery in a factory, 
although capable. of removal without 
injury to the freehold, becomes a part 
thereof, and must be so treated in 
making a partition). 

rene Thomas v. Hamill, 106 Ill. A. 

Partition of personal property see 
infra § 66. 

29. Pride v. Rodger, 27 Ont. 320; 
Abell v. Weir, 24 Grant Ch. (Ont.) 
464; Jenkins v. Martin, 20 Grant Ch. 
(Ont.) 613. 

30. Standing timber: 

Gon see Logs and Logging §§ 


Transfer of see Logs and Logging 

§§ 26-71. 

31. Rivers v. Atlantic Coast Lum- 
ber Corp., 81 S. C. 492, 62 SE 855; 
Steedman v. Weeks, 21 S. C. Eq. 145, 
49 AmD 660. 

32. Harrell v. Mason, 170 Ala. 282, 
286, 54 S 105, AnnCas1912D 585 [cit 
Benedict v. Torrent, 83 Mich. 

NW 129, 21 AmSR 589, ‘11 
Morris v. Morrison, 20 Pa. 


33. See cases supra note 32. 

34 Harrell v. Mason, 170 Ala, 282, 
286, 54 S 105, AnnCas1912D 585 [cit 
Cyc]; Mee v. Benedict, 98 Mich. 
57 NW BE Se) AmSR 543, 22 LRA 


right of partition.?8 


260, ° 


Deposits of oil and gas under 


[a] Reason for rule.—‘“To allow a 
partition of the timber alone would 
not only authorize partition in piece- 
meal, which is discountenanced by 
the courts, but would result in such 
confusion and probable difficulty in 
a subsequent partition of the land 
among the owners after the timber 
was removed from a third thereof, or 
a third of the timber had been re- 
moved from the entire tract. On the 
other hand, if the land is divided, a 
subsequent partition is dispensed 
with, and the complainant gets the 
timber off the part allotted to his 
grantor, and the ones who did not sell 
their timber get their part of the land 
with the timber thereon untouched 
and free from any claim of the com- 
plainant. The complainant gets what 
he bought, and the other owners are 
undisturbed in the enjoyment of their 
land and timber.” Harrell v. Mason, 
170) ) Alayee 282.0) 3286, (eos Stel OSs 
AnnCasi1912D 585. 


35. See cases supra note 34. 
36. See cases supra note 34. 
37. Proper method of partition see 


infra § 574. 

License to mine see infra § 71. 

38. U. S.—Aspen Min., ete., Co. v 
Rucker, 28 Fed. 220. 

Ala.—Musgrove v. Aldridge, 205 
Ala. 189, 87 S 803 

Cal.—Mitchell v. Cline, 84 Cal. 409, 
24 P 164; Nisbet v. Nash, 52 Cal. 540; 
Hughes v. Devlin, 23 Cal. 501. 


Conn.—Richardson_v. Monson, 23 
Conn. 94. 
Ill.— McConnell v. Pierce, 210 Ill. 


627, 71 NE 622. 
Ky.—Ball v. Clark, 150 Ky. 383, 150 
SW 359. 


Miss.—Stern v. Great Southern 
Land Co., 148 Miss. 649, 114 S 739. 
Nev.—Dall v. Confidence Silver- 


bas oo 3 Nev. 531, 93 AmD 419. 
Y.—Canfield v. Ford, 28 Barb: 
336. ‘Laff 16 HowPr 473]. 

Pa.—Coleman vy. Coleman, iS) Pas 
100, 57 AmD 641; Robbins v. Penn 
Gas Coal Co., 28 Pa. Co. 49. 

Tex.—yYates ve Statesi(Givze Als 
SW (2d) 114; Henderson v. Chesley, 
(Givs AS) 273 SW 299. 

Utah.—Ryan y. Egan, 26 Utah 241, 
TZ29P OSes 

W. Va.—Preston v. White, 57 W. 
Va. 278, 50 SE 286. 

Eng. —-Heaton v. Dearden, 16 Beay. 
147, 51 Reprint 733. 

Yukon T.—Barnes v. Broggilo, 17 
WestLR 294. 

[a] Conveyance between coten- 
ants as affecting right.—The fact 
that tenants in common owning a 
half interest in land convey to their 
cotenant all their interest except that 
in a particular stratum of coal does 
not deprive such tenants in common 
from subsequently maintaining com- 
pulsory partition proceedings for the 


292 [47 C.2.] 
the surface of the land, susceptible of separate own- 
ership and conveyance from the balance of the estate, 
are subject to partition.*® Partition is not permit- 
ted.as between joint owners of minerals where all 
the surface is owned by one of them.*® A grant by 
one cotenant to a stranger of an undivided interest 
in minerals with the right to mine them, being void 
as to the cotenants of the grantor, does not entitle 
the stranger to a partition as against the other co- 
tenants.*1 

[§ 57] (2) Oil and Gas Leases. A leasehold in- 
-terest for oil or gas with the usual rights and appur- 
tenances necessary to development of the land and 
production of the oil and gas**” may be partitioned,*? 
even, it seems, in kind;** but, under the rule else- 
where stated,#® where the lease merely grants the 
privilege of exploring for oil and gas and the right 
to sever it if found,*® the interest of the licensees 
is not a subject of partition.47 And an oil or gas 
lease, executed by one of several cotenants, does not 
give the lessee the right to a partition of the prem- 
ises between his lessor and the other cotenants, so 
that he may be permitted to go upon such portion of 
the premises as may be set off to his lessor for the 
purpose of developing it for oil and gas under the | 


partition of the coal stratum re- /{had taken place). 
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[§§ 56-60 


terms of the lease.*® 

[§ 58] d. Mills and Mill Privileges.«? While 
there is some authority to the contrary,°® mills and 
mill privileges, including water power, dams, and 
other appurtenances, when owned in common, are 
generally held subject to partition.°?~°? 

[§ 59] e. Water Power or Right To Use Water 
for Other Purposes.°* Water power and appurte- 
nances used in connection therewith, or the right to 
take and use water for particular purposes other 
than power, is subject to partition.®°* But where a 
water power or right is connected with mill property, 
it will not be partitioned apart from the property 
with which it is so connected.®®> And water power 
rights not attached to any lands, but merely re- 
served in gross by parties who conveyed the lands, 
are not subject to partition because*power rights, 
in the nature of things, can exist and be enjoyed 
only in connection with lands.®°® ~ 

[§ 60] f. Incorporeal Hereditaments. The right 
to partition is not limited to corporeal hereditaments 
but extends as well to incorporeal hereditaments,** 
unless the partition would prejudice the rights of 
third persons.°® 


Owe 4 


372, 35 LRA 388. 


served. Robbins v. Penn Gas Coal Method of partition see infra § 574. 55. Miller v. Miller, 13 Pick. 
Con 28) ba, Co; 49: 45. license not partible see infra | (Mass.)_ 237. 

[b] In Vermont, where the minor- | § 71. [a] _The reason is that “a grant of 
ity rule stated supra § 50 obtains, it 46. See Mines and Minerals § 676.| the mill is as much a grant of the 
has been held that a court of law 47. Beardsley v. Kansas Natural | soil under the mill, as a grant of 
will neither order partition in kind} Gas Co., 78 Kan. 571, 96 P 859. the dam is a grant of the. soil under 
of an ore bed nor a sale thereof for [a] Where the statutes provide | the dam; and we decide the case on 


partition where the value of the sev- 
eral parts cannot be ascertained, the 
proper remedy being by application to 


only for partition of real estate, a 
partition of the interests under the 
lease will not be granted in equity un- 


the ground, that the mill, dam, log- 
ways, water privilege, and appurte- 
nances, constitute one entire tene- 


the court of chancery which has pow- 
er to regulate the enjoyment of the 
property by restricting the parties to 
the proportion of their respective in- 
terests, by compelling accounts be- 
tween them, and by appointing a 
common receiver for all parties. 
es ae v. Smith, 1 Aik. 67, 15 AmD 
66 


39. Stern v. Great Southern Land 
Co., 148 Miss. 649, 114°S 739; Yates 
v. State, (Tex. Civ. A.) 3 SW (2d) 114; 
Henderson v. Chesley, (Tex. Civ. A.) 
273 SW 299; Preston v. White, 57 W. 
Va. 278, 50 SE 236;. Hall v. Vernon, 
47 W. Va. 295, 34 SE 764, 81 AmSR 
791. See Dangerfield v. Caldwell, 151 
Fed. 554, 81 CCA 400; Robertson Con- 
solidated Land Co. v. Paull, 63 W. Va. 
249, 59 SE 1085, 15 AnnCas 775 (both 
recognizing rule). 

Method of partition see infra § 574. 

40. Harkins v. Hatfield, 221 Ky. 91, 
297 SW 1109. 

41. See infra § 185. 

42. See Mines and Minerals § 676. 

43. Black v. Sylvania Producing 
Co., 105 Oh. St. 346, 137 NE 904; Hen- 
derson vy. Chesley, (Tex. Civ. A.) 273 
SW 299. See also infra § 167 et seq. 

44. Black vy. Sylvania Producing 
Co., 105 Oh. St. 346, 137 NH 904; Hen- 
derson v. Chesley, (Tex. Civ. A.) 273 
SW 299. See Woods v. Rolls, (Tex. 
Civ. A.) 268 SW 988, 990 [dist Medina 
Oil Dev. Co. v. Murphy, (Tex. Civ. A.) 
233 SW 333] (under a statute pro- 
viding that “any joint owner or 
claimant of any real estate or of any 
interest therein or of any mineral, 
coal, petroleum, or gas lands, wheth- 
er held in fee or by lease or other- 
wise, may compel a partition there- 
of between the other joint owners or 
claimants thereof,’ oil and gas les- 
sees of the entire tract of property 
belonging to the husband and his 
first wife executed by the husband 
and his second wife were entitled to 
partition as against children of the 
first wife who did not consent there- 
to, where partition could be made 
without injuring the childrens’ inter- 
est, especially where no development 


less facts showing sufficient reason 
for equitable interference are shown, 
such, for instance, as loss in the val- 
ue of the property, mismanagement, 
irreconcilable conditions as to the 
disposition and control of the prop- 


erty, etc. Beardsley v. Kansas Nat- 

ural’ Gas Cos 278 Kan5745,096 Ps59- 
48. Watford Oil, etc., Co. v. Ship- 

man, 233 Ill. 9, 84 NE 53, 122 AmSR 

144. 

§ oe Method of partition see infra 
50. Brown v. Turner, 1 Aik. (Vt.) 


350, 15 AmD 696. 

51-52. Brown v. Cooper, 98 Iowa 
444, 67 NW 378, 60 AMSR 190, 33 LRA 
61; Cooper v. Cedar Rapids Water 
Power Co., 42 Iowa 398; Hanson v. 
Willard, 12 Me. 142, 28 AmD 162; De 
Witt v. Harvey, 4 Gray (Mass.) 486; 
Morrill v. Morrill, 5 N. H. 134. 

§ ae Method of partition see infra 

54. Cal.—Parker:v.’"Swett, 188 Cal. 
474, 205 P 1065;. McGillivray v. Ev- 
ans, 27 Cal. 92: 
ey yaaa on v. Metcalf, 46 Iowa 

0. 

Me.—Warren v. Westbrook Mfg. 
Co., 88 Me. 58, 33 A 665, 51 AmSR 372, 
35 LRA 388. 

Mass.—Wamesit Power Co. v. Ster- 
ling Mills, 158 Mass. 435, 33 NE 503. 

N. H.—Roberts v. Claremont RS 
ete., Co., 74°N., Hi217,.66 A. 485, 124 
AmSR 962. 
non Y.—Smith v. Smith, 10 Paige 

0. 

Vt.—Hooker v. McLeod, 70 Vt. 327, 
41 A 234. 

Va.—Ficklen Vv. Fredricksburg 
Power Co., 133 Va. 571, 112 SH 775. 

Wis.—Spensley v. Janesville Cot- 
ton Mfg. Co., 62 Wis. 549, 22 NW 574; 
Janesville Cotton Mfg. Co. v. Ford, 55 
Wis. 197, 12 NW 377. 

Ont.—Blay v. Stahl, 10 OntWN 430. 

[a] Rule applied.—Where riparian 
proprietors have rights to determin- 
able portions of water used for driv- 
ing machinery. Doan v. Metcalf, 46 
Iowa 120; Warren v. Westbrook Mfg. 
Co., 88 Me. 58, 38 A 665, 51 AmSR 


ment or holding of a freehold estate, 
and therefore the petition, being for 
partition of the dam and water alone, 
cannot be sustained. NM is a well- 
settled rule of law, that a tenant in 
common cannot enforce partition of 
a part of the common tenement by 
metes and bounds. If one of the ten- 
ants in common could have partition 
of the dam alone, it would put the 
mill in the power of one, and would 
tend to the destruction of the estate.” 
peter v. Miller, 13 Pick. (Mass.) 237, 


56. Union Bank v. Foulds, 26 
OntWN 179. 
4130" TT a 


57. Rohn v. Harris, 

22 NE 587; Bailey xv. Sisson, 1 R. 
2333 Johnstone v. Baber, 22 ae 
562, 52 Reprint 1225, 6 De G. M. & G. 
439, 55 EngCh 343, "43° Reprint 1304; 
Matthews v. Bath, Dick. 652, 21 Re- 
print 425; Bodicoate v. Steers, Dick. 
69, 29 Reprint 193; Gibson v. Mont- 
fort, 1 Ves. 485, 27. Reprint 1157; 
Buller v. Exeter, 1 Ves. 340, 27 Re- 
print 1069. 

[a] An advowson, although not di- 
visible into parts, may be partitioned 
by decreeing alternate presentations. 
Johnstone v. Baber, 22 Beav. 562, 52 
Reprint 1225, 6 De G. M. & G. 439, 55 
EngCh 343, 43 Reprint 1304; Matth- 
ews v. Bath, Dick. 652, 21 Reprint 
425; Bodicoate v. Steers, Dick. 69, 
21 Reprint 193; Buller v. Exeter, 1 
Ves. 340, 27 Reprint 1069. 

{b] Ferry franchise across a river 
with the right to take tolls may be 


partitioned. Rohn vy. Harris, 130 Ill. 
525, 22 NE 587. 
[c] Tithes may be partitioned. 


Baxter v. Knollys, 1 Ves. 494, 27 Re- 
print 1168. ry 

58. See cases infra this note. 

[a] Thus (1) it is said that rea- 
sonable estovers, corodies uncertain, 
pisearies uncertain, and a common 
sans nombre cannot be partitioned, 
because their division would increase 
the persons entitled to participate 
therein and make more grievous the 
burden imposed thereby. Livingston 
v. Ketcham, 1 Barb. (N. Y.) 592, 597: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 61--63] 


[§ 61] g. Land Subject to Easements.®® While 
there is some authority to the contrary,°° the better 
view is that lands held subject to an easement are 
subject to compulsory partition.®+ 

[§ 62] h. Land Subject to Lease or License. Al- 
though there is some authority to the contrary,®? it 
has generally been held that, where lands leased for 
a term of years and in the actual possession of the 
lessee are owned by several tenants in common of 
both the rents and the reversion, a cotenant may 
maintain an action to compel partition,®* in the ab- 
sence of circumstances tending to show an estoppel 
to claim the partition;®* and the rule that, in. the 
absence of statutes otherwise providing, only estates 
in possession are subject to partition®® is not violated 
by this doctrine for the reason that the possession of 
the tenant is the possession of the lessor.°® 

Extent and limits of rule. The principle under 
consideration®’ applies whether the lease is for a 
long or short term,°®* or even though the lease is per- 
petual,®® or although an option to purchase has been 
given to the lessee.7° Exceptional circumstances 
may exist which will prevent a partition by reason 
of the fact that partition would operate as a fraud 
or injustice on the lessee’s rights." 


Allnatt Partition p 8; Coke Litt. p 


PARTITION 


Co., 110 Mo. aR 19 SW 75, 33 AmSR 
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Agreement not to seek partition. The existence of 
a lease, executed in pursuance of an agreement not 
to seek a partition’? but to lease the property until a 
‘purchaser could be found who would pay a satisfac- 
tory price, is evidence of the intention of the agree- 
ment that there should be no partition until the lease 
so executed has expired; and the lease so executed 
bars the right to partition."* 

Lease of undivided interest to cotenant. One who 
has leased his undivided interest to one of his co- 
tenants is not thereby prevented from maintaining 
a suit for partition." 

Lands subject to license. Where a tenant in com- 
mon in fee of the premises sought to be partitioned, 
with others, has, in addition, a license exclusively 
to use a portion of them for a particular purpose so 
long as certain structures endure thereon, such fact 
furnishes no reason why a partition may not be made 
of so much of the premises as are not covered by the 
license.7 5-76 

[§ 63] i. Land Subject to Liens or Encumbrances. 
The fact that all or part of a tract of land held in 
cotenancy is subject to liens or encumbrances does 
not affect the right of the cotenants to have it par- 


Brown v. Rawson, 23 OhNPNS 105. 


165a; Freeman Cotenancy & P. (2d 431, 16 LRA 22 70. Blakeslee v. Blakeslee, 265 Ill. 
ed) § 434. (2) Estovers cannot be one aeee hoon V. Lansing, 50 Nebr. | 48, 106 NE 470; Rawson vy. Brown, 
divided because it would necessarily B28 oe NW 369. 104 Oh. St. 548, 136 NE 213; Rawson 


lead to surcharging the land from 


which they were taken. ‘More fuel, pice 518. 


Y.—Woodworth v. Campbell, 5 


v. Brown, 104 Oh. St. 537, 547, 136 
Nic 209 [aff 15 Oh. A. 289]; Crowe 


fences and buildings would be req- 
uisite for a number of tenants than 


for one.” Livingston v. Ketcham, 
supra. 
fot Rights of pasturage and cut- 


ting fuel formerly granted by a 
seignior to his serfs, in common jupon 
a piece of land called “common,” are 
rights of user or real servitude, but 
are not rights of undivided coéwner- 
ship; such rights are not sufficient to 
base thereon an action for partition 
of such common by the heir of the 
seignior against the representatives 
of the original grantees. Dutrem- 
blay v. Lanouette, 53 Que. Super. 6. 

59. Effect of partition see HWase- 
ments § 164. 

60. Putnam v. Putnam, 77 App. 
Div. 554, 78 NYS 987. 

61. Crocker v. Cotting, 170 Mass. 
68, 48 NE 1023, 64 AmSR 278, 39 LRA 
215; Weston v. Foster, 7 Metc. 
(Mass.) 297; Thompson v. Snyder, 14 
N. M. 403, 94 P 1014; Agar v. Fair- 
fax, 17 Ves. Jr. 533, 34 Reprint 206; 
Pugh v. Peters, 11 N. S. 139. 

[a] Rule applied in respect of: 
(1) Lands subject to easements of a 
passageway. Crocker v. Cotting, 170 
Mass. 68, 48 NE 1023, 64 AmSR 278, 
39 LRA 215; Thompson v. Snyder, 14 
N. M. 403, 94 P 1014. (2) Lands sub- 
ject toa railroad right of way. Wes- 
ton v. Foster, 7 Metce. (Mass.) 297. 
(3) Moor subject to rights in com- 
nro. Agari v. Fairfax,” 17. Ves Jr: 
533, 34 Bepuint 206. 

62. Fleming v. Minx, 4 Oh. A. 406; 
Cannon v. Lomax, 29 S. C. 369, 7 SH 
5629, 13 AmSR 739, 1 LRA 637. 

63. U. S.—Willard v. Willard, 145 
U. S. 116, 12 SCt 818, 36 L. ed. 644. 

Cal.—Buhrmeister’ v. Buhrmeister, 
1OiCal. Az 3922102. 221 (recognizing 
rule). 

Ill.—Arnold v. Arnold, 308 Ill. 365, 
139 NE 592; Blakeslee v. Blakeslee, 
265 Ill. 48, 106 NE 470; Hill v. Reno, 
112 Til, 154,54 AmR 222. 

Ky.—Kentucky Fluorspar Co. v. 
Pierce, 184 Ky. 573, 213 SW 542; Phil- 
lips v. Johnson, 14 B. Mon. 172. And 
see Bethel College v. Gladdish, 204 
Ky. 10, 268 SW 659 (recognizing 


rule). 
Md.—Brendel v. Klopp, 69 Md. 1, 
es 589; Thruston v. Minke, 32 Md. 
Minn.—Cook,v. Webb. 19 Minn. 167. 
Mo.—Haeussler v. Missouri Iron 


¢ 
e 


Oh.—Rawson v. Brown, 104 Oh. St. 
548, 1386 NE 213; Rawson v. Brown, 
104’ /Oh. St. 537, 1386 NE 209 [aff 15 
Oh. A. 289]; Crowe v. Crowe, 12 Oh. 
A. 43; Hopple v. Hopple, 3 Oh. Cir. 
Gt 110252, Oh. Cir: Dec. 5954 Werner 
v. Glass, 9 Oh. Dec. (Reprint) 686, 
16 CincLBul 354. 

Or.—Du Rette v. Miller, 60 Or. 91, 
118 P 202, AnnCas1913D 1163. 

Va.—Luey v. Kelly, 117 Va. 318, 84 
SE 661. 

W. Va.—McMullen v. Blecker, 64 
W. Va. 88, 60 SE 1093, 181 AmSR 894. 


Wis.—Peterman y. Kingsley, 140 
ae 666, 128 NW 187, 133 AmSR 
Eng.—Wilkinson v. Joberns, L. R. 

16 Eq. 14. 
Wilson, 12 


Ont.—Fitzpatrick  v. 
Grant Ch. 440. 

“In equity, as at law, a pending 
lease for years is no obstacle to par- 
tition between owners of the fee.” 
Willard v. Willard, 145 U.S. 116, 121, 
12 SCt 818, 36 L. ed. 644. 

[a] Exception to rule.—A _ pur- 
chaser of the interests of some of the 
heirs of coal in place, leased by their 
paternal ancestor with right to the 
lessee to mine it to exhaustion in 
consideration of a stipulated royalty, 
or a fixed sum in lieu thereof if a 
minimum quantity is not mined an- 
nually, the lease to be void upon de- 
fault in payment of such fixed sum, is 
not entitled to partition of the coal, 
in his suit against other heirs for that 
purpose, during the life of such lease. 
McMullen v. Blecker, 64 W. Va. 88, 
91, 60 SE 1093, 131 AmSR 894 (“when 
the thing sought to be partitioned has 
been in effect, as in this case, sold, 
though’ subject to be reinvested for 
breach of a condition, there is nothing 
upon which partition could operate 
until the happening of the event 
which would reinvest title’). 


64. Blakeslee v. Blakeslee, 265 Ill. 
48, 106 NP 470. 

65. See infra § 107 et seq. 

66. Rawson v. Brown, 104 Oh. St. 
537, 186 NE 209. See also infra § 108. 

67. See supra text and note 63. 


68. Brown v. Rawson, 15 Oh. A. 
289 [aff 104 Oh. St. 537, 136 NE 209]. 

69. Haeussler v. Missouri Iron Co., 
110 Mo. 188, 19 SW 75, 33 AmSR 431, 
16 LRA 220; Rawson v. Brown, 104 
Oh. St. 548. 136 NE 213; Rawson v. 
Brown, 104 Oh. St. 587, 186 NE 209; 


v. Crowe, 12 Oh. A. 43. 

“So far as the option to purchase, 
which is included in the terms of the 
perpetual lease, is concerned, we do 
not think that until the option is ex- 
ercised it would affect the rights of 
the parties as involved in this pro- 
ceeding. The parties by the inclu- 
sion of the option to purchase recog- 
nized that the fee still resided in the 
lessor, his heirs and devisees.” Raw- 
son v. Brown, supra. 

71. Iowa.—Henderson v. Hender- 
son, 136 Iowa 564, 114 NW 178. 

Nebr.—Oliver v. Lansing, 50 Nebr. 
828, 70 NW 369. 

Pa. —Byles v. Jacobs, 34 PittsbLeg 
JNS 47. 

Va.—Lucy v. Kelly, 117 Va. 318, 84 


SE 661; Phillips v. Dulany, 114 Va. 
681, 77 SE 449. 
W. Va.—Mounts v. Mounts, 61 W. 


Va. 178, 56 SH 358. 

fa] Illustration.—The owner of a 
fifteen-sixteenth interest in property 
leased it to B for fourteen-years with 
agreement that the latter should erect 
a building, which was done at large 
expense. The owner of the other one- 
sixteenth interest did not sign the 
lease but by its terms accepted rent 
under it for eight years. A bank 
bought the property and notified B 
to vacate the one-sixteenth interest 
and on his refusal to do so trans- 
ferred the one-sixteenth interest to 
C, who did not on purchasing make 
any inquiry or examination of the 
property. C notified B to vacate the 
premises and after his refusal filed a 
bill for partition against B and the 
bank. It was held that the bank had 
transferred the one-sixteenth interest 
for the purpose of instituting the 
proceeding and to accomplish through 
others what it could not do itself, and 
that a partition would be unjust and 
inequitable under these circumstances 
and should be refused. Byles v. Ja- 
cob, 34 PittsbLegJNS (Pa.) 47. 

72. See infra § 131 et seq. 

73. Martin v. Martin, 170 Ill. 639, 
48 NE 924, 62 AmSR 411 

74. Buhrmeister v. Buhrmeister, 
10) Cal, A. 392, 102 P 221; Etunt wy: 
Hazelton, 5 N. H. 216, 20 “AmD Sy Ase 
Brown v. Rawson, 23 OhNPNS 105; 
tele v. Brown, 2 Serg. & R. (Pa.) 

75-76. Baldwin v. sleie 34 Vt. 
526, 80 AmD 695. 
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titioned.77 


gagor is in possession. ae 


[§ 64] j. Land in Which Dower Right Exists*°— 


(1) Inchoate Right of Dower. A 


right of dower§! in property held by her husband 
as a tenant in common is subject to the right of the 
coowners to have the property partitioned.®? 

[§ 65] (2) Dower Consummate.®? 
cotenants to seek partition of land in which dower 
consummate, assigned®* or unassigned, 85 exists is 


hereinafter discussed. 


77. Ala.—Mylin v. King, 139 Ala. 
319, 35 S 998; Gore-v. Dickinson, 98 
‘Ala. 363, 11 Ss 743, 39 AmSR 67; In- 
man v. ‘Prout, 90 Ala. 362, A s’ 842; 
Fennell v. Tucker, 49 Ala. 45 

Cal. ‘yeaa v. Cord, 145 Cal. bare 
78 RP 54 

ghz a Siked v. Van Alyea, 247 Ill. 
A. 440; Cheney v. Ricks, 168 Ill. 533, 
48 NE 75. 

Ind.—Cravens v. Kitts, 64 Ind. 581. 

Ky.—Hail v. Morris, 13 Bush 322. 


La—Bayhi v.. Bayhi, 35 La. Ann. 
527; Gilmore v.. Menard, 9 La. Ann. 
212; Jones v. Crocker, 4 La. Ann. 8. 


Me.Jewett v. Persons Unknown, 
61 Me. 408. 

Mass.—McCarty v. Patterson, 186 
Mass. 1, 71 NE 112; Taylor v. Blake, 
109 Mass: 513; Bradley v. Fuller, 23 


Picksel. 
Miss.—Doran v. Beale, 106 Miss. 
172 Mo. 


305, 63 S 647. 
Mo.—Stevens vy. Stevens, 
28, 72 SW 542. 

N. J.—Pomeroy v. Pomeroy, 55 N. 
Als Ba: 568, 37 A 754; Low v. Holmes, 
17 N ws Eq. 148. 

N. Y.—Walter v. Walter, 3 AbbNCas 
12; Wotten v. Copeland, 7 Johns. Ch. 
140. 


Pa.—Reed v. Fidelity Ins. Trust, 
ete., Co., 113 Pa. 574, 6 A 163; Stew- 
art v. Allegheny Nat. Bank, 1401 Pa. 
342; McCandless’ App., 98 Pa. 489; 
Bavington v. Clarke, 2 Penr. & wW. 
115, 21 AmD 432; Bingaman v. Mc- 
Candless, 55 Pa. Super. 155; Meyer’s 
Hsi., 25 Pa. Co. 235, 15 YorkLegRec¢ 
59. 

- R. I.—Green v. Arnold, 11 R. I. 364, 
23 AmR 466. 

Ss. C.—Ketchin v. Patrick, 32 S. C. 
443, 11 SE 301; Atkinson v. Jackson, 
24 S. St 594; Riley v. Gaines, 14 S. 
Cc. 

a TLicwtiliaesbon v. McElroy, (Civ. 
AY) 155" SiWs 998. 

Vt.—Baldwin v. Aldrich, 34 Vt. 526, 
80 AmD 695. 

Va.— Wright v. Strother, 76 Va. 857. 

Eng.—Waite v. Bingley, 21 Ch. D. 
674. 

Ont.—McDougall vy. McDougall, 14 
Grant Ch. 267. 

“Unwilling co-tenants will not be 
forced to continue a relation they 
wish dissolved, because the undivided 
interest of one may be incumbered.” 
Inman v. Prout, 90 Ala. 362, 365, 7 
S 842. 

[a] Attachment.—McCarty v. Pat- 
terson, 186 Mass. 1, 71 NE 112. 

{[b] Execution.—Inman v. Prout, 
90 Ala. 362, 7S 842. 

{c] Purchase-money lien.—Hall v. 
Morris, 13 Bush (Ky.) 322; Wright 
v. Strother, 76 Va. 857, 861 (“Owners 
of the unencumbered interests could 
compel partition, notwithstanding en- 
cumbrances on the interests of their 
cotenants. Otherwise their interests 
would be tied up by their cotenants 
without their consent’’). 

78. Ala.—Gore v. Dickinson, 98 
Ala. 363, 11 S 743, 39 AmSR 67. 

Cal.—Gardiner v. Cord, 145 Cal. 157, 
78 P 544. 

Ill.—Schrei v. Van Alyea, 247 Ill. A. 
440. 


The existence of a mortgage or deed of 
trust on all or part of a tract of land held in coten- 
aney will not prevent partition between the coten- 
ants;78 and the operation of this rule is not affected 
by the fact that the mortgage is overdue, if the mort- 


PARTITION 


statute.®® 


wife’s inchoate | tion.®° 


The rights of 


[§ 66] 3. Personal Property.*® 
view has been taken,’? the general rule is that per- 
sonal property of every class may be subjected to 
compulsory partition,’® and, of course, this is so 
where such partition is expressly provided for by 
The fact that the property is owned in 
unequal shares does not affect the right to parti- 
The right to partition has been enforced in 
respect of shares of stock in a corporation,®! a cash- 
ier’s check payable jointly to tenants in common,°? 

| a joint bank account owned by husband and wife,?* 
promissory notes,°* royalty in oil brought to the sur- 
face,®> looms in a factory,®® stocks of merchan- 
dise,?7 ships,®® and slaves.®® 


[8§ 63-66 
While a contrary 


Rents are not real estate and cannot be partitioned 


Ind.—Cravens v. Kitts, 64 Ind. 581. 
La.—Bayhi v. Bayhi, 35 La. Ann. 


527; Labauve v. Woolfolk, 26 La. 
Ann. 440; Gilmore vy. Menard, 9 La. 
Ann, 212. 


Mass.—Taylor v. Blake, 109 Mass. 
513; Bradley v. Fuller, 23 Pick. 1. 

Miss.—Doran v. Beale, 106 Miss. 
305, 63 S 647. 

Mo.—Stevens v. 172 Mo. 
28, 72 SW 542. 

N. Y.—wWotten  v. 
Johns. Ch. 140. 

R. I1.—Green v.,Arnold, 11-R. I. 364, 
23 AmR 466. 
hye C.—Atkinson v. Jackson, 24 S. C. 

4, 

Ont.—McDougall v. McDougall, 14 

109 Mass. 


Stevens, 


Copeland, 7 


Grant Ch. 267, 
Aide Taylor v. Blake, 


et Wife as necessary party see 
infra § 239. 

Effect of partition by agreement 
see supra § 42 

81. Inchoate dower see Dower § 
105 et seq. 

82. Dure v. Sharpe, 12 Del. Ch. 1, 
114 A 207; Barber v. Barber, 195 N. 
C. 711, 143 SE 469. See also infra § 
190; and Dower §§ 51, 76. 

83. Widow as necessary party see 
infra § 239. 

84. After assignment see infra §§ 
192-194. 
sann Before assignment see infra § 

86. Personal property: 
Determination of disputed title see 

infra § 106. 

Possession necessary see infra § 118. 

Uniting with realty see infra § 163. 

Wibet See has jurisdiction see infra 
Ls 

87. Gudgell v. Mead, 8 Mo. 53, 40 
AmD 120 (statutory change of rule 
see Missouri cases infra note 89). 
Patent rights (see Patents § 
1) cannot, it was held in Penn- 
Sylvania, be partitioned, because 
chancery jurisdiction in that state is 
statutory and the statutes provide 
only for partition of real estate. 
Simmonds Mfg. Co. v. Power, 32 
PittsbLegJNS fa.) 435 (it was fur- 
ther said, however, that whether a 
patent right is of such a nature that 
a partition of it can be maintained 
in any form may be doubted. It con- 
sists essentially of a right to prevent 
all persons not properly authorized 
from using the patented device. The 
common understanding certainly is 
that each of the joint owners of a 
patent right is a person authorized 
to use the device, and to empower 
others to use it, and this without any 
accounting between them). 

[b] Realty converted into person- 
alty.—Where testator’s realty is, un- 
der the provisions of the will, con- 
verted into personalty, and vests in 
a trustee, a child who is entitled to a 
distributive share of the estate can- 
not maintain an action to partition 
the realty. See infra § 121. 

88. Ala.—Colbey-Hinkley Co. v. 
Jordan, 146 Ala. 634, 41 S 962; 
Thompson v. Thompson, 107 Ala. 163, 
18 S 247; Marshall v. Crow, 29 Ala, 


278; Smith v. Dunn, 29 Ala. 315. 
Ind.—Robinson v. Dickey, 143 Ind. 
205, 42 NE 679, 52 AMSR 417. 


igh We Conover v. “Earl, 26 Iowa 
Ky.—Kerley v. Clay, 4 Bibb 241; 


Demint v. Riggs, 4 KyL 899. 
La.—Schwabacher’s Succ., 130 La. 


631, 58 S 414, 
waite Copeland, 38 Me. 

Md.—Crapster v. Griffith, 2 Bland 5. 

Mass.—Haven v. Haven, 181 Mass. 
573, 64 NE 410. 

Mich.—Godfrey v. White, 60 Mich. 
443, 27 NW 593, 1 AmSR 5387. 

Minn.—Swain v. Knapp, 32 Minn. 
429, 21 NW 414. 

Nebr. —Riley v. Whittier, 100 Nebr. 
107, 158 NW 446; Oliver v. Lansing, 
50 Nebr. 828, 70 NW 369. 

INSEE Pickering v. Moore, 67 N. H. 
533, 32 A 828, 68 AmSR 695, 31 LRA 
ee Crowell v. Woodbury, 52 N. H. 

N. J.—Terry v. Smith, 42 N. J. Eq. 
504, 8 A 886; Wetmore v. Zabriskie, 
29 N. Je FIC: 62; Low v. Holmes, RiINE 
J. Eq. 148. 

N. Y.—Loker v. Wadttane, 204 App. 
Div.n 223, (197 “NYSS57; "Tinney ' Vv. 
Stebbins, 28 Barb. 290; Tripp v. Ri- 
ley, 15 Barb. 3335 Hisner v. Curiel, 20 
Mise. 245, 45 NYS 1010. 

N. C.— Billups v. Riddick, 53 INi.C: 
163; Edwards v. Bennett, 32 N. C. 
361; Irwin v. King, 28 N. ‘C. 219. 
Oh. —Martin y. Eaton, 85 Oh. Cir. 


Ct 160: 
Okl.—Julian vy. Yeoman, 25 Okl. 
27 


448, 106 P 956, 138 AmSR 929, 
LRANS 618. 

S. C—Steedman v> Weeks, 21 S. CG. 
Eq. 145, 49 AmD 660; Pell v. Ball, 18 
S.'Cy Eq. 361. 

irene eh SARS | v. Warner, 59 Vt. 
646. 11 A 186 
vate ag emin v. Smith, 4 Rand. (25 

a 

W. Va.—Warren v. Boggs, 83 W. 
Va. 89, 97 SE 589. 

Eng. —Stoughton v. Leigh, 1 Taunt. 
402, 127 Reprint 889. 

89. Roberson v. Bennett, 20 Ga. A. 
590, 93 SE 297; Porter v. Stone, 70 
Miss. 291,12 S$ 308; Halferty v. Karr, 
188 Mo. A. 241, 175 SW 146; Caldwell 
v. Wright, 88 Mo. A. 604; Brobst v. 
Marty, 162 Wis. 296, 156 NW 195. 

90. Riley v. Whittier, 100 Nebr. 
107, 158 NW 446. 

91. Schwabacher’s Succ., 130 La. 
631, 58 S 414; Stadtmann v. Warren- 
ton Citizens’ Bank, (Mo. A.) 237 SW 
182; Koelling v. Warrenton Citizens’ 
Bank, (Mo. A.) 237 SW 176. 

92. English v. Poole, 31 Ga. A. 581, 


121 SE 589. 
Edntans, 204 App. 


93. Loker v. 
Div. 223, 197 NYS 857. 
oes Conover v. Earl, 26 Iowa 167. 
5. Warren v. Boggs, 83 W. Va. 89, 
97° SE 589. 


ee Parsons v. Copeland, 38 Me. 
97. 


Robinson vy. Dickey, 143 Ind. 
205, 42 NE 679, 52 AmSR 417. 

98. Reynolds v. Nielson, 116 Wis. 
483, 938 NW 455, 96 AmSR 1000. 

99. Kerley v. Clay, 4 Bibb (Ky.) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 66-73] 


as such, but are subject to partition as personalty.? 

Where property is set apart as a year’s support 
Yor the joint use of a widow and her minor children, 
it is not subject to partition among the beneficiaries 
of the year’s support; and a division cannot be 
compelled so long as there is a beneficiary of such 
year’s support existing and still occupying that re- 
lation. 

[§ 67] 4. Property in Custody of the Law. Gen- 
erally property in custody of the law® is not subject 
to partition.* But it has been held that the fact that 
property is in the hands of a receiver does not neces- 
sarily prevent partition of it.7 

[§ 68] D. Estates Subject to Partition—1. Quan- 
tity of Interest as Affecting Right—a. Estates in 
Fee. While, at common law, the right to partition 
was restricted to coparceners,® this right was subse- 
quently extended by the statute to those who have, as 
joint tenants or tenants in common, estates of in- 
heritance in their own right or in the right of their 
wives.°® 

[§ 69] b. Estates for Life or Years. When the 
right to partition was restricted to coparceners?® who 
always acquire title by inheritance,! it necessarily 

- followed that the right to partition extended only to 
estates in fee;1* but the right to partition was sub- 
sequently extended by statute to estates for life or 
years.13 

[§ 70] c. Copyhold Estates.1* Prior to 4 & 5 
William IV e 35 copyhold estates could not be par- 
titioned,+® although, where freeholds and copyholds 
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were held together in common, there might be a par- 
tition in one sense by giving all the copyholds to 
one, and all the freeholds and money, if necessary 
for equality of partition, to the other.*® 

[§ 71] d. Licenses and Squatters’ Rights. A mere 
personal license to use land revocable at the will of 
the state!” is not subject to partition under a stat- 
ute providing for the partition of real property in 
which one or more cotenants have an estate of in- 
heritance for life or for years,1® and a mere license 
to mine land is not subject to partition.1® The right 
of one who is merely a squatter?® on crown land is 
not subject to partition.??_ There must be some es- 
tate or interest to warrant the interference of the 
court.?? 

[§ 72] 2. Number and Relationship of Tenants as 
Affecting Right—a. Estates in Cotenancy—(1) In 
General. While at common law only estates held in 
coparcenary were subject to partition,?*® by statute 
the right to compel partition has been extended to 
estates held by joint tenants and tenants in com- 
mon.?* And it is not an objection to a partition of 
an estate held in joint tenancy that the right of sur- 
vivorship will thereby be destroyed.?° 

[§ 73] (2) Necessity for Existence of Cotenancy. 
Partition can be had only of property which is held 
in cotenancy, and there can be no judgment or decree 
for partition where the parties to the proceeding are 
neither coparceners, joint tenants, nor tenants in 
common.”?° Plaintiff in the proceeding must fail, no 
matter what his interest in the property may be, if 
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1. See supra § 54. 

2. Oliver v. Lansing, 50 Nebr. 828, 
70 NW 369. 

83. Caldwell v. Zimmerman, 20 Ga. 
A. 818, 93 SE 559. 

4 Caldwell v. Zimmerman, supra. 

5. See cross references 17 C. J. p 
441 note 81. 

6. Welden vy. Stephens Farm Loan 
Co., (Mo.) 213 SW 54. 

[a] Bule applied.—Where a cor- 
porate receiver took possession of 
land as part of the assets of the cor- 
poration, a stockholder and director 
of the corporation who claimed that 
such land was purchased by himself 
and another as an individual specula- 
tion is not entitled to have a partition 
of the property. Welden v. Stephens 
Farm Loan Co., (Mo.) 213 SW 54. 

7, Fletcher v. Blanton, 8 Kyl 784 
(as where the court which appointed 
the receiver had, by an order entered 
in the action in which the appoint- 
ment was made, given leave to plain- 
tiff to bring the suit, the same per- 
sons being parties to both actions). 

8. See infra § 164. 

9. See infra § 164. 

10. See infra § 164. 

11. See Tenancy in Common [38 
Cyc. 61, 

12. Hill v. Reno, 112 Ill. 154, 54 
AmR 222; North v. Guinan, Beatty 
343: Baring v. Nash, 1 Ves. & B. 551, 
35 Reprint 214. 

13. See infra § 167. 

14. Definition and nature see Es- 
tates § 22. 

15. Jope v. Morshead, 6 Beav. 213, 
49 Reprint,.807; Scott v. Fawcet, Dick. 
299, 21 Reprint 284: Bolton v. Ward, 
4 Hare 530, 30 EngCh 530, 67 Reprint 
758; Horncastle v. Charlesworth, 11 
woes 315, 34 EngCh 315, 59 Reprint 
895. 

16. Dillon v. Coppin. 6 Beav. 217 
note, 49 Reprint 809; Horncastle v. 
Charlesworth, 11 Sim. 315, 34 EngCh 
315, 59 Reprint 895. 

17. “License” defined see Licenses 
§§ 1738, 174. 

18. Darbee, etc., Oyster, etc., Co. v. 
Pacific Oyster/sCo., 150 Cal. 392, 88 P 
1090, 118 AmSR 227. 

[a] Rule applied where persons 


Pa 


# 


had the right to the exclusive use and 
occupation of real property for the 
purpose of laying down and planting 
oysters and taking: up and carrying 
off the same under an act of the legis- 
lature. Darbee, etc., Oyster, etc., Co. 
v. Pacific Oyster Co., 150 Cal. 392, 88 
P 1090, 119 AmSR 227. 

19. Smith v. Cooley, 65 Cal. 46, 2 
P 880; Hughes v. Devlin, 23 Cal. 501; 
Beardsley v. Kansas Natural Gas Co., 
78 Kan. 571, 96 P 859. 

20. Squatter: 

Defined see [36 Cyc 811]. 
Rights on public lands see Public 

Lands [32 Cye 1247]. 

21. Abell v. Weir, 24 Grant Ch. 
(Ont.) 464; Jenkins v. Martin, 20 
Grant Ch. (Ont.) 613. 


22. Jenkins v. Martin, supra. 
23. See infra § 164. 
24. See infra § 164. 
25. See infra § 164. 


26. U. S—tlLogue v. Ferris, 280 
Fed. 286. 

Ala.—Street v. Watts, 202 Ala. 622, 
81 S 564; Ezzell v. Wilson, 200 Ala. 
612, 76 S 970; Cobb v. Frink, 200 Ala. 
191, 75 S 939; Long v. Long, 195 Ala. 
560, 70 S 733; McAllister v. McAl- 
lister, 189 Ala. 220, 66 S 462; Brown 
v. Feagin, 174 Ala. 438, 57 S 20; Ham- 
by v. Hamby, 165 Ala. 171, 51 S 732, 
1388 AmSR 23; Berry v. Tennessee, 
etc., R. Co., 134 Ala. 618, 33 S 8; Rus- 
sell v. Beasley, 72 Ala. 190; Arnett v. 
Bailey, 60 Ala. 435; Wimberly v. 
Wimberly, 38 Ala. 40. 

We Sah ce v. Overby, 40 Ark. 

Cal.—Middlecoff v. Cronise, 155 Cal. 
185, 100 © 232; 5:17 ~AnnCas 1159; 
Jameson v. Hayward, 106 Cal. 682, 39 
P 1078, 46 AmSR 268; Bradley v. 
Harkness, 26 Cal. 69; Krieg v. Craw- 
ford, 59 Cal. A. 309, 210 P 636. 

Del.—Heitz v. Sayers, 32 Del. 207, 
121 A 225; Sarde v. Sarde, 12 Del. 
Ch. 427, 110 A 661; Knight v. Knight, 
10 Del. Ch. 304, 89 A 595; Ex p. Bur- 
gess, 1 Del. Ch. 233. 

D. C.—American Wholesale Corp. v. 
Aronstein, 56 App. 126, 10 F.(2d) 
991; Stansbury v. Inglehart, 20 D. C. 
134 [aff 151 U: S. 68, 14 SCt 237, 38 
L: ed. 6]; Settle v. Settle, 52 
WashLR 433. 


Fla.—Bailey v. Smith, 89 Fla. 303, 
103 S 883; Hobbs v. Frazier, 56 Fla. 
796,50, 4% S-1929.5 t3dh) AmSRe 7 Oe 20) 
LRANS 105, 16 AnnCas 558. 

Ga.—Tillman v. Griffin, 131 Ga. 460, 
62 SE 581. 

Hawaii.—Waiwaiole v. Kulaea, 22 
Leb 651; Baker v. Puni, 14 Hawaii 

Ill.—Tanner v. Tanner, 326 Ill. 302, 
157 NE 161; Ward v. Williams, 282 
Ill. 632, 118 NE 1021; Brand vy. Con- 
solidated Coal Co., 219 Ill. 543, 76 NE 
849; McConnell v. Pierce, 210 Ill. 627, 
71 NE 622; Ingraham v. Mariner, 194 
Ill. 269, 62 NE 609; Stevenson v. 
Bachrach, 170 Ill. 253, 48 NE 327; 
MMehonnel v. Kibbe, 43 Ill. 12, 92 AmD 

Ind.—Russelville School Corp. v. 
Russelville Lodge No. 141 F. & A. M., 
140 Ind. 422, 39 NE 549; Anderson 
School Tp. v. Milroy Lodge F. & A.. 
M. No. 139, 130 Ind. 108, 29) NE 4114, 
30 AmSR_ 206; Meadowcraft v. 
Woods, 76 Ind. A. 317, 182 NE 267. 

Iowa.—Traversy v. Bell, 195 Iowa 
1248, 198 NW 439; Smith v. Runnels, 
97 Iowa 55, 65 NW 1002; Clark we 
Richardson, 32 Iowa 399. 

Kan.—Bartram v. Kemp, 113 Kan. 
246, 249, 214 P 96 [cit Cyc]; Ad- 
vance-Rumely Thresher Co. v. Judd, 
104 Kan. 757, 763, 180 P 768 [cit Cyc]; 
Shafer vy. Covey, 90 Kan. 588, 135 


P 676 

Ky.—Speer v. Hall, 196 Ky. 597, 
245 SW 282; Piermann vy. Piermann, 
187 Ky. 392, 219 SW 156; Walton 
Bank, etc., Co. v. Glinn, 161 Ky. 60, 
170 SW 511; Van Meter v. Van Meter, 
160 Ky. 168, 169’ SW 592; Fullen- 
wider v. Johnson, 145 Ky. 19, 139 SW 
1096; Temple v. Tabernacle, 124 SW 
304; Sneed v. Atherton, 6 Dana 276, 
32 AmD 70; Kelly v. Muir, 30 SW 653, 
17 Kyl 167; McHatton v. Ford, 4 
Ky. Op. 112. 

La.—Prithard v. McCranie, 160 La. 
605, 107 S 461; Shushan vy. Maloney, 
159 La. 998, 106.S 542; Smith: vy. 
Nelson, 121 La. 170, 46 S 200; Thi- 
bodeaux v. Thibodeaux, 112 La. 906, 
86 S 800; Baltimore v. New Orleans, 
45 La. Ann. 526, 12 S 878; Lindner 
v. Bradley, 3 La. A. (Orleans) 280. - 

Me.—Soutter v. Atwood, 84 Me. 153, 
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that interest is not the interest of a cotenant.?7 
[§.74] (8) Combined Estates Must Equal an Es- 
tate in Severalty. There can be no partition of an 
The estate sought to be parti- 
tioned must be such that, if a parcel is assigned to 
any party, his estate therein will 


undivided interest.?& 


-56 AmD 647; 27 
Me. 405. 
Md.—Forbes v. Littell, 138 Md. 211, 


Soutter v. Porter, 


114 A 55; Haines v. Haines, 4 Md. 
Ch. 183 [aff 6 Md. 435]. 
Mass.—Bernatavicius v. Bernata- 


vicius, 259 Mass. 486, 156 NE 685, 52 
ALR 886; Rice v. Freeland, 12 Cush. 
170; In re Hodgkinson, 12 Pick. 374; 
Rice v. Osgood, 9 Mass. 38; Swett 
v. Bussey, 7 Mass. 503. 

Mich.—Metcalfe v. Miller, 96 Mich. 
459, 56 NW 16, 35 AmSR 617; Bene- 
dict v. Torrent, 83 Mich. 181, 47 NW 
129, 21 AmSR 589, 11 LRA 278. 

Minn.—Rekovsky Vv. Glisezinski, 
170 Minn. 303, 304, 212 NW 595 [cit 
Cyc]. 

Miss.—White v. Lefoldt, 78 Miss. 
173, 28 S 818; Hardy v. Gregg, 2 S 
858; Belew v. Jones, 56 Miss. 342. 

Mo.—Kehde v. Vaudeville Theatre 
Co., 299 Mo. 540, 252 SW 969; Gray 
v. Clement, 286 Mo. 100, 227 SW 111; 
White v. Summerville, 283 Mo. 268, 
223 SW 101; Carson v. Hecke, 282 Mo. 
580, 222 SW 850; Stifel’s Union 
Brewing Co. v. Saxy, 273 Mo. 159, 201 
SW 67, LRA1918C 1009; Stockwell v. 
Stockwell, 262 Mo. 671, 172 SW 23; 
Atkinson v. Brady, 114 Mo. 200, 21 
Sw 480, 35 AmSR 744; Forder v. 
Davis, 38 Mo. 107. 

Nebr.—Weddingfeld v. Wedding- 
feld, 109 Nebr. 729, 192 NW _ 227; 
Phillips v. Dorris, 56 Nebr. 293, 76 
NW 555; Barr v. Lamaster, 48 Nebr. 
114, 66 NW 1110, 32 LRA 451; Hurste 
v. Hotaling, 20 Nebr. 178, 29 NW 
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N. J.—State v. Rickey, 8 N. J. L. 
50; Mockler v. Long, (Ch.) 139 A 47; 
Keneaster v. Erb, 83 N. J. Eq. 625, 92 


A 377. 


N. M.—Baca v. Catron, 24 N. M. 
242, 173 P 862. 
N. Y.—Cromwell v. EU Ovi NEw 


209; Vollaro v. Vollaro, 144 App. Div. 

‘242, 129 NYS 438; Beetson v. Stoops, 
91 App. Div. 185, 86 NYS 332; Purdy 
v. Purdy, 18 App. Div. 310, 46 NYS 
215; Strong v. Harris, 84 Hun 314, 
36 NYS 349; Boyd v. Dowie, 65 Barb. 
237; O’Neil v. Murray, 120 Misc. 151, 
198 NYS 705; “Barton v. Reynolds, 81 
Misc. 15, 142 NYS 895 [mod 158 App. 
Div. 951 mem, 143 NYS 1106 mem]; 
Miller v. Miller, 9 AbbPrNS 444; 
Wood v. Clute, 1 Sandf. Ch. 199. 

N C.—State v. Wilson, 158 N. C. 
599, 73 SH 812; Jones v. Smith, 149 
N. C. 318, 62 SE 1092, 128 AmSR 661, 
19 LRANS 1037; Alsbrook v. Reid, 
SSUNG Coelbis Corbitt. v. Corbitt 54 
INS CSoU4s Amis v. Amis, 40 N. C. 
123 Ramsay v. Bell, 38 N. C. 209, 42 


AmD 163. 

Oh.—Harman v. .Kelley, 14 Oh. 
502, 45 AmD 552; Lockwood v. Mills, 
3 Oh. 21; Burbeck v. Spollen, 6 Oh. 
Dec. (Reprint) 1118, 10 AmLRee 491. 

Or.—Schafer v. Schafer, 122 Or. 
620, 260 P 206; Mansfield v. Hill, 56 
Or. 400, 107 P 471, 108 P 1007; Ster- 
ling v. Sterling, 43 Or. 200, 72 P 741. 

Pa.—Etnier v. Pascoe, 275 Pa. 308, 
311, 119 A 406 [cit Cyc]; Johnson v. 


Gauls 228 Pandy 1 Al oOo Kates’ 
Est., 148 Pa. 471, 24 A 77; Seiders v. 
Giles, 141 Pa. 98, 21 A 514; McGrillis’ 


Hst., 13 Pa. Dist. 413; 
ieee Dist ets; 
3 AmLJ 64; 
LackLegN 76. 

Philippine.—Rodriguez v. Ravilan, 
17 Philippine 63; Salvacion v. Salva- 
cion, 13 Philippine 366. 

R. I.—Van Ausdall v. Van Ausdall, 
ASR il, 0G eel 35. ANS 5 0b Newell Tv. 
Willmarth, 30 R. I. 529, 76 A 433, 19 
AnnCas 807. 

Ss. C:_—Milhous v. Sally, 43 S.C. 318, 
21 SE 268, 885, 49 AmSR 834; Wither- 


Kerner’s Est., 
Bellas v. Graham, 
Merritt v. Whitlock, 6 


be an estate in 
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SP oouR ve Dunlap, Lous. Ca 7.390: 
Ss. D.—Wells v. Sweeney, 16 S. D. 

489, 94 NW 394, 102 AmSR 713. 
Tenn.—Barton vy. Cannon, 7 Baxt. 
8. 


Tex,— Lindsay <v. Jaffray, 55 Tex. 
626; Medina Oil Dev. Co. v. Murphy, 
(Civ. A.) 233°SW 333, 334 [auot Cyc]. 

Vt.—Brownell v. Bradley, 16 Vt. 
105, 42 AmD 498. 

Va.—Goodman v. Goodman, 124 Va. 
pio, 98° 5H) 62575 Preston wv; Virginia 
Min. Co., 107 Va. 245,, 50) SE VoL; 
Turner v. Barraud, 102 Va. 324, 46 SE 


313; White v. White, 16 Gratt. (57 
Va.) 264, 80 AmD 706. 
Wash.—BHasly v. Easly, 78 Wash. 


505, 139 P 200; Houghton v. Callahan, 
SO IWWealiShie el 58 ease Se 
W. Va.—Arnold v. Mylius, 87 W. 
Va. 727, 105 SE 920; Davis Colliery 
Co. y. Westfall, 78 W. Va. 735, 90 SE 


328. 
Wis.—Ullrich v. Ullrich, 123 Wis. 
176, 101 NW 376; Ketchum v. Wals- 


worth, 5 Wis. 95, 68 AmD 49. 

Fng.—Dodd v. Cattell, [1914] 2 Ch. 
1; Miller v. Warmington; 1 Jac. & W. 
484, 37 Reprint 452. 

B. Canaan a etc., R. Co. v. Heinze, 
LAB SCy Ray 

Ont. —Stroud ¥v. Sun Oil Cont Ont. 
L. 704, 3 OntWR 806 [app dism 8 Ont, 
L. 748, 4 OntWR 212]; Fiskin v. Ife, 
28 Ont. 595; Bennetto v. Bennetto, 6 
Ont. Pr. 145. 

[a] Rule applied where land be- 
longing to the estate of a decedent 
was divided by agreement between six 
of seven surviving heirs, and the six 
parcels were allotted in severalty to 
the six heirs participating in the 
division. ne who had purchased four 
of the parcels so allotted, and who 
bought from one who inherited the 
interest of the seventh heir, who did 
not participate in the division, while 
claiming as his own the four parcels 
purchased, would not be entitled to a 
partition of another one of the sSever- 
al parcels of land which had been al- 
lotted to one of the six heirs partici- 
pating in the division. Peyton v. 
Stephens, 136 Ga. 426, 71 SE 741. 

[b] Holder of executory agree- 
ment for sale of moiety.—An agree- 
ment which provides for a convey- 
ance by one party to the other party 
of the latter’s moiety in property up- 
on the latter’s request does not give 
the latter the right to partition. This 
right does not come into effect until 
the execution of the conveyance. An- 
ae etc., R. Co. v. Heinze, 14 B. C. 
aye 

[ec] Owner of land and purchaser 
of standing timber thereon.—One who 
has sold standing timber on land is 
not a tenant in common, joint tenant, 
or coparcener with the purchaser, 
and neither is entitled to maintain an 
action for partition against the other. 
Shepard v. Mt. Vernon Lumber Co., 
192° Ala. 322, 68 S 880,-15 ALR 23; 
Forest Product, etc., 'Co. v. Buckley, 
107 Miss. 897, 900, 66 S 279 (‘the sit- 
uation of the parties hereto is sub- 
stantially the same as that of pre- 
sons who own different rooms in the 
same building, or as that created 
when the owner of the soil sells the 
eoal or other mineral lying beneath 
the surface; and it has never been 
held, so far aS we are aware, that 
parties thus situated are joint tenants 
or tenants in common”). 

[d] Where a tenant in common 
conveys his share to his cotenants, he 
cannot have it partitioned and set 
apart to him for any purpose. King 
v..Howard, 27 Mo. 21. 

[Le] Mortgagee who has assigned 
mortgage.—One who has sold his in- 


[§§ 738-76 


severalty, and, if a sale is directed, its effect must. 
be to transfer to the purchaser a like estate.?® 

[§ 75] b. Estates in Severalty. As a consequence 
of the general rule just stated®° estates in severalty 
cannot be partitioned.*? 

[§ 76] c. Estates by the Entirety—(1) In Gen- 


terest in land taking a mortgage 
which' also he has assigned is not en- 
titled to sue for partition and sale 
of the land. Bannon vy. Comegys, 69 
Md. 411, 16 A 129. 

ff] A judgment creditor of ihe 
owner of a one-fourth interest in real 
estate is not a joint owner and not a 
tenant in common with the remaining 
owners thereof and cannot maintain 
a suit to compel a sale of the prop- 
erty for division on the ground that 
it cannot be equitably divided among 
joint owners or tenants in common. 
Roy v. Abraham, 207 Ala. 400, 92 S 
792, 25 ALR 101. > 

{g] Rights of riparian proprietors 
in waters.—As the rights of riparian 
proprietors in water flowing past 
their land are not owned as joint ten- 
ants or tenants in common, the right 
of a riparian proprietor being a mere 
right of user as the water passes his 
land, a suit for partition cannot be 
maintained to determine the various 
rights of riparian proprietors in the 
waters of a stream as between them- 
selves. Tracy Dev. Co. v. Becker, 
212 N. Y. 488, 106 NE 330. 

[h] Right of redemption.—Lands 
conveyed to A, subject to a mortgage, 
were sold by the sheriff, under a de- 
cree of foreclosure rendered in a suit 
to which A’s wife was not made a 
party. After A’s death his widow 
brought a suit for a partition of such 
lands. It was held that the widow 
had no rights in the land as against 
the mortgagee, and that she had a 
right to redeem but not to partition. 
Kissel v. Eaton, 64 Ind. 248. 

[i] Relation created. by illegal 
agreement.—One is not entitled to 
partition when the relation of joint 
tenancy, on which his claim is based, 
was created by an illegal agreement. 
Milhous v. Sally, 43 S. C. 318, 21 SE 
268, 885, 49 AmSR 834. 


27. %1l.—McConnell v. Pierce, 210 
Ill. 627, 71 NE 622; Owén v. Brook- 
port, 208 Ill. 35, 69 NH) 952; Mar- 


seilles Land, etc., Co. v. Aldrich, 86 
Til. 504. 

lowa.—Johnson yv. Moser, 72 Iowa 
523, 34 NW 314. 

Kan.—Love v. Blau, 61 Kan. 496, 
59 P 1059, 78 AmSR 334, 48-LRA 257. 
Mo.—King v. Howard, 27 Mo. 21. 

N. J.—Bouvier v. Baltimore, etce., 
Ra Con uot ING ded. 280,e bP ARC Sdn 00 
LRA 750 


Pa.—Owens v. Naughton, 23 Pa. 
Super. 639. 

28. See cases infra note 29. 

29. Ware v. Vignes, 35 La. Ann. 
ae Sweeny v. Meany, 1 Miles (Pa.) 

30. See supra § 73. 

31. Ala.—Street v. Watts, 202 Ala. 
622, 81 S 564; Russell v. Beasley, 72 
Ala. 190. 


Cal.—Jameson v. Hayward, 106 Cal. 
682, 39 P 1078, 46 AmSR 268. 


Ga.—Peyton v. Stephens, 136 Ga. 
426, 71 SH 741. 
Ill.—Stevenson v. Bachrach, 170 


Tll. 253, 48 NE 327; McConnel v. Kib- 
be, 43 Ill. 12, 92 AmD 93. 

Ind.—Russelville School Corp. v. 
Russelville Lodge No. 141 F. & A. M., 
140 Ind. 422, 39 NE 549. 

Iowa.—Johnson vy. Moser, 72 Iowa 
523, 34 NW 314. 

Ky.—Bsth'er Temple M. T. v. Shel- 
Le Tabernacle, 124 SW 304. 

La.—Smith v. Nelson, 121 La. 170, 


46 S 200. 

Mass.—Herrick v. Glidden, 197 
Mass. 156, 88 NE 410. 

Mo.—Kehde v. Vaudeville Theatre 
Co., 299 Mo. 540, 252 SW 969; Atkin- 
son v. Brady, 114 Mo. 200, 21 SW 480, 
35 AmSR 744. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 76-77] 


eral. At common-law, tenants by the entirety are 
not, during coverture, joint tenants, tenants in com- 
mon, or coparceners ;°? and, except so far as the rule 
may be modified or limited by statute,** estates held 
by husband and wife by the entirety are not subject 
And it has been held that a statute 
providing that the husband and wife may convey to 
each other and make partition does not permit par- 
tition of an estate by the entirety between husband 
and wife against the will of either.®> 
each undivided share of an estate held in common 
is vested in two persons, who are, as between them- 
selves, tenants by the entirety of their shares, either 


to partition.*+ 


Oh.—Lockwood v. Mills, 3 Oh. 21. 

R. I.—Newell v. Willmart, 30 R. I. 
529, 76 A 433, 19 AnnCas 807. 

Eng.—Miller v. Warmington, I Jac. 
& W. 484, 37 Reprint 452. 

[a] Rule applied.—(1) A was 
granted one thousand seven hundred 
eighty-three acres off the east end 
of a tract containing two thousand 
seven hundred eighty-three acres. B 
was granted five hundred acres of the 
same tract immediately west of A’s 
grant. C was granted five hundred 
acres at the west end of the same 
tract. The tract was subsequently 
found to contain three thousand eight 
hundred acres. It was held that A, 
B, and C were not tenants in common 
of the tract, so as to enable them to 
maintain partition for the surplus 
acreage in the tract over the sum of 
the acreage expressly granted to 
them. Lockwood v. Mills, 3 Oh. 21. 
(2) Where one who owns an undi- 
vided half interest in real estate, 
which is not susceptible of division in 
kind, ‘holds the other half interest as 
usufructuary, the owner of the naked 
title to the half so held cannot force 
the sale of either the naked or the 
perfect title in order to effect a par- 
tition. Smith v. Nelson, 121 La. 170, 
174, 46 S 200 (‘The law which con- 
fers the right to the partition of a 
‘thing held in common’ has no ap- 
plication to those who hold, respec- 
tively, the fragments of a dismem- 
bered title to the same immovable 
property, for the reason that in such 
case, the title being dismembered, 
each part is a distinct thing, held by 
a different owner, and there is no 
‘thing held in common’ ’’). 

{b] Different parts of building 
owned in severalty.—(1) A house 
built on two adjoining tracts of land 
held by different owners, without any 
agreement between them, cannot be 
partitioned, since each is the owner 
of so much of the house as stands 
on his land. Stevenson vy. Bachrach, 
170 Ill. 253, 48 NE 327. (2) Partition 
eannot be had of a building on the 
basis that one of the parties has title 
to the south rooms of the third story, 
with the right to ingress and egress, 
and that plaintiff has title to the re- 
mainder of the building. MRusselville 
School Corp. v. Russelville Lodge No. 
141 F. & A. M., 140 Ind. 422, 39 NE 
549. (3) Where defendant owned the 
upper story of a building with the 
right of free ingress with the same 
interest in the upper story of any 
building which might thereafter be 
erected on the lot, and plaintiff owned 
the remainder of the property, the 
parties have no joint vested inter- 
est in the building or in any building 
that may thereafter be erected, and 
there could be no partition by sale 
except by consent of both. Esther 
Temple M. T. v. Shelby Tabernacle, 
(Ky.) 124 SW 304. (4) Where sep- 
arate owners of three adjoining lots 
of land each separately leased his lot 
to the same lessee, who. erected on 
the three tracts a_ single theater 
building, each owner became entitled, 
on the termination of the lease, to the 
portion of the building erected on his 
land and entitled to the exclusive use 
and enjoyment of- such portion, and 
they did not hold any interest or es- 


PARTITION 


But where 


tate in the three lands jointly or in 
common, and could not be compelled 
to submit to partition of the land by 
sale and division of the proceeds. 
Kehde v. Vaudeville Theatre Co., 299 
Mo. 540, 252 SW 969. 

[ec] Life estates and reversions.— 
There can be no partition where one 
person owns the entire reversion and 
the other the life estate, since such 
tenancies are in severalty and not in 
common. Street v. Watts, 202 Ala. 
622, 81 S 564. 

[d] One holding under foreclosure 
of a mortgage of a portion of a tract 
allotted to a cotenant by a parol par- 
tition is not entitled to partition of 
the balance of the tract. Betts v. 
Ward, 196 Ala, 248, 72 S 110. 

32. See Husband and Wife § 85 
et seq. 

33. See statutory provisions. 

[a] In New Jersey (1) it has been 
held by the court of errors and ap- 
peals that the right of possession 
of husband and wife, existing by vir- 
tue of an estate by the entireties as 
modified. by the Married Woman’s Act 
of that state, amounts in its essen- 
tial features to a tenancy in common 
for the joint lives of the husband and 
wife with remainder to the survivors. 
Schulz v. Ziegler, 80 N. J. Eq. 199, 
83 A 968, 42 LRANS 98. (2) The 
right of the husband may be trans- 
ferred by him to a third party who 
thereby becomes tenant in common 
for the joint lives in the husband’s 
place; and partition may be had be- 
tween such purchaser and the wife 
of this tenancy in common, but with- 
out affecting in any way the common- 
law right of survivorship. Shulz v. 
Ziegler, supra. Gi) itaean Salen or 
premises held by husband and wife 
as tenants by the entirety be decreed 
in a suit for partition, it must not be 
an absolute sale, but must be limited 
to the right of possession during the 
joint lives of both parties, that the 
right of survivorship may not be af- 
fected in any way. Riccio v. Riccio, 
(Ne Je"Ch,)) 101 Av 426. (4), \The' fore- 
going statute and decisions have ap- 
parently been overlooked by a later 
decision in the chancery court where 
it was said that, as between hus- 
band and wife who are seized of real 
property by the entireties, there can 
be no partition. Platt v. Platt, 93 N. 
Jee. 895,116 Ay 3216; 

[b] In Ontario the effect of the 
Married Woman’s Act is to do away 
with estates by the entireties. On 
a conveyance to husband and wife, 
they take like strangers, not by en- 
tireties, but as tenants in common, 
and the property so conveyed to them 
is subject to partition between them. 


Re Wilson, 20 Ont. 397; Kline v. 
Kline, 12 OntWR 150. 
34. Ala.—Walthall v. Goree, 36 


Ala. 728. 

Del.—Heitz v. Sayers, 32 Del. 207, 
124° A’ 225. 

D. C.—American Wholesale Corp. 
v. Aronstein, 56 App. 126, 10 F.(2d) 
991; Settle v. Settle, 52 WashLR 433. 

Fla.—Bailey v. Smith, 89 Fla. 303, 
103 S 838. 

Mass.—Bernatavicius v. Bernatavi- 
eius, 259 Mass, 486, 156 NE 685, 52 
ALR 886, 
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~husband and wife may bring suit against the other 
husband or the other husband and wife for parti- 
tion of the shares held in common.?° 
[§ 77] (2) Effect of Divorce. 
where a divorce destroys the unity of the parties and 
changes the tenancy by entirety into a tenancy in 
common,*? either party may after divorce maintain 
a suit for partition.?8 And if one of the parties sub- 
sequent to the divorce has conveyed his interest, the 
grantee becomes a tenant in common with the other 
parties and is entitled to partition.®® 
dictions where the character of an estate by the en- 
tirety is not changed by divorce of the parties,*° par- 


In jurisdictions 


But in juris- 


Mo.—Kehde v. Vaudeville Theatre 
Co., 299 Mo. 540, 252 SW 969; Stifel’s 
Union Brewing Co. v. Saxy, 273 Mo. 
159, 201 SW 67, LRA1918C 1009; Rus- 
sell v. Russell, 122 Mo. 235, 26 SW 
677, 48 AmSR 581. 

N. Y.—Vollaro v. Vollaro, 144 App. 
Div. 242, 129 NYS 43; Lerbs v. Lerbs, 
71 Mise. 51,,129 NYS 903; . Miller v. 
Miller, 9 AbbPrNS 444. 

N. C.—Jones v. Smith & Co., 149 
N. C. 318, 62 SE 1092, 128 AmSR 661, 
19 LRANS 1087. 

Or.—Schafer v. Schafer, 122 Or. 
620, 260 P 206. 4 

Pa.—Merritt Vv. Whitlock, 6. 
LackLegnN 76. 

R. I.—Van Ausdall v. Van Ausdall, 
48 R. I. 106, 135 A 850: 

Wis.—Ketchum vy. Walsworth, 5 
Wis. 95, 68 AmD 49. : 

Ont.—Matter of Shaver, 31 U. C. Q. 
B. 603. Under present statute see su- 
pra note 33. 

{a] Reason for rule.—‘‘An estate 
by the entirety is a peculiar estate, 
both husband and wife being seized 
and, therefore, being the owners not 
merely of equal interests in, but of 
the whole estate during their joint 
lives. Because of this peculiarity 
such estates can neither be parti- 
tioned, nor can they, or the interest 
of either owner therein be sold, ex- 
cept by the joint act of both husband 
and wife.” Heitz v. Sayers, 32 Del. 
207, 212, 127 A225; 

[b] Purchaser at execution sale 
of a debtor’s interest as tenant of 
the entirety with his wife cannot 
maintain partition. Bartkowaik v. 
Sampson, 73 Misc. 446, 133 NYS 401. 

[c] Lumber cut on land held as 
tenants by the entirety.—A wife can- 
not maintain a partition of the lum- 
ber into which timber, cut on land 
owned by herself and husband as ten- 
ants by the entirety, has been sawed 
by a purchaser of the timber from 
the husband. Jones v. Smith & Co., 
149 N. C. 318, 62 SE 1092, 128 AmSR 
661, 19 LRANS 1087. 

35. Lerbs v. Lerbs, 71 Misc. 51, 55, 
129 NYS 903. 

“The word ‘may, as used in the 
statute, is permissive in character, 
implying a mutuality of action.” 
Lerbs v. Lerbs, supra. 

36. Platt v, Platt, 93. Nid. Ia: 
395, 116 A 326. Compare New Jersey 
cases supra note 33 [a]. 

37. See Divorce § 453. 

38. Donegan vy. Donegan, 103 Ala. 
488, 15 S 823, 49 AmSR 53; Giglio v. 
Giglio, 159 La. 46, 105 S 95; Joerger 
v. Joerger, 193 Mo. 133, 91 SW 918; 
Russell v. Russell, 122 Mo. 235, 26 
SW 677, 43 AmSR 581; Buttlar v. 
Buttlar’ 167 JN. ii Ng 136.056 Awe. 

_{a] The reason is that ‘the bar- 
rier of [legal] unity thus being re- 
moved, partition could be had be- 
tween such tenants in common with 
the same facility and results as be- 
tween other like tenants, and this 
upon the principle of the maxim, 
‘Cessante ratione cessat ipsa lex.’ ” 
Russell v. Russell, 122 Mo, 285, 239, 
26 SW 677, 43 AmSR 581. 

39. McKinnon, etc., Co., v. Caulk, 
ae N. C. 411, 83 SE 559, LRA1$15¢C 

40. 


See Divorce § 453. 
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tition cannot be had.41 


[§ 78] d. Community Estates.*? 
property cannot, during. the continuance of the mar- 
ital relation, be the subject of proceedings for com- 
pulsory partition unless by such proceedings the dis- 
solution of the marriage is also sought.*® 
suit for divorce the court may make proper division 
of the common property and thereby convert hus- 
band and wife into cotenants,** or set aside to each 


a share to be held in severalty.*® 


taken in the court granting the divoree,*® it is prob- 
able that either of the late spouses may subsequently 
After the death of 
either husband or wife,+® if the law does not vest 
the whole property in the survivor,*® either of two 
or more persons who become cotenants thereof may 


maintain a suit for partition.*7 


compel partition.®° 


[§ 79] 3. Time of Enjoyment as Affecting Right; 
Estates in Possession and Not in Possession.®+ 


41. Davies v.. Johnson, 124 Ark. 
390, 187 SW 323. 

42.. Effect of partition on com- 
munity property see Husband and 


Wife § 1170. 
& NP. 


(2d ed) § 445. 

44. See Divorce §§ 453, 783; Hus- 
band and Wife § 1390. 

45. Gimmy v. Gimmy, 22 Cal. 633; 
Kashaw vy. Kashaw, 3 Cal. 312. 

46. See Divorce § 453. But com- 
pare Husband and Wife § 1108 text 
and note 8; and § 1172. 

47. Biggi v. Biggi, 98 Cal. 35, 32 
P 803, 35 AmSR 141; De Godey v. 
Godey, 39 Cal. 157; McLeran v. Ben- 


Cotenancy 


ton, 31 Cal. 29; Weiss v. Bethel, 8 
Or. 522. 
48. See Husband and Wife §§ 1295, 


1298 et seq. 
49. See Husband and Wife §§ 1300, 
1302 et seq. 


50. Gilmore’s Succ., 154 La. 105, 
97 S 330; Massie v. Massie, 54 Tex. 
Wives eAcmola,, lS SW iz Oe) Sot. av 


Young, 7 Wash. 33, 34 P 144. 

[a] Heirs.—On the death of a 
wife, her children inherit her com- 
munity interest subject to the home- 
stead interest of the husband, and at 
the death of the latter the children 
are entitled to a partition of the land, 
subject to equities arising under the 
community laws. Massie v.’ Massie, 
54 Tex. Civ. A. 617, 118 SW 219. 

[b] Surviving husband.—Where 
community had been fully liquidated 
and assets divided except as to par- 
ticular real estate and the surviving 
husband had lost usufruct by a sec- 
ond marriage, if unwilling to hold 
‘such real estate in common with his 
daughters he had a right to demand 
partition under Civ. Code art 1289. 
Gilmore’s Succ., 154 La. 105, 97_S 330. 

51. Possession necessary to main- 
tain action see infra §§ 107-118. 

52. Henderson y. Stinson, 207 Ala. 


365, 92 S 453; Campau v. Campau, 19 
Mich. 116. See also supra §§ 68, 69. 
53. See infra § 130. 
54. See infra § 119. 
55. See infra §§ 117, 176, 183. 
56. Ala.—Gaddy v. Mullens, 215 


Ala. 664, 112 S 133; Powe v. Payne, 
208 Ala. 527, 94 S 587; Chapman v. 
York, 208 Ala. 274, 94 S 90; Jordan 
v. Walker, 201 Ala. 248, 77 S 838; 
Fies v. Rosser, 162 Ala. 504, 50 S 
287, 136 AmSR 57. 

Cal.—Mills v. Stump, 20 Cal. A. 84, 
128 P 349. 

Conn.—Culver v. Culver, 2 Root 

8. 

Del.— Knight v. Knight, 10 Del. Ch. 
304, 89 A 595. 


D. C.—Barrett v. Byrne, 
274; 


PEw Dien Os 
Moore v. Shannon, 17 D. C. 157. 
Ill.—Mechling v. Meyers, 284 Ill. 
484, 120 NE 542; Goodrich v. Good- 
rich, 219 Ill. 426, 76 NE 575. 
Ind.—Fry v. Hare, 166 Ind. 415, 77 
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[§§ 77-80 


estates in possession held in cotenancy, whether of 


Community 


But in a 


If no action is 


the inheritance or for life or years, are subject to 
partition®? unless this right is limited or abrogated 
by agreement®* or by the provisions of wills or deeds 
under which the parties seeking a partition claim.>* 
And, in the absence of statute providing otherwise,°* 
only an estate in possession is subject to partition,°® 
that is to say, an estate by virtue of which a person 
is entitled to enjoy the present rents or the posses- 
sion of the property as one of the cotenants there- 
of,°7 and not an estate in expectancy where the right 
to possession is postponed to a future period.°* The 
rule applies with equal force whether the partition is 
sought in equity or at law.°® ¢ 

[§ 80] 4. Estates upon Condition.®° 
by a conditional or qualified fee,*+ such as a fee sub- 


Estates held 


ject to the expectancy of executory devises*? or sub- 


All 


NE 803; Tower v. Tower, 141 Ind. 
223, 40 NE 747; Brown v. Brown, 133 
Ind. 476, 32 NE 1128, 33 NE 615; 
Schori v. Stephens, 62 Ind. 441; Gra- 
ham v. Sinclair, 88 Ind. A. 58, 147 
NE 634; Coquillard v. Coquillard, 62 
Ind. A. 489, 113 NE 481. 

Iowa.—Traversy v. Bell, 195 Iowa 
1243, 193 NW 439; .Shillinglaw_ v. 
Peterson, 184 Iowa 276, 167 NW 709; 
Henderson v. Henderson, 136 Iowa 
564, 114 NW 178. 

Ky.—Duke v. Allen, 198 Ky. 368, 
248 SW 894. 

Md.—Tolson v. Bryan, 130 Md. 338, 
100 A 366. 

Mass.—O’Brien v. Bailey, 163 Mass. 
325, 39 NE 1109; Hunnewell v. Tay- 
lor, 6 Cush. 472; Packard v. Packard, 
UG Pick Loe , 

Mich.—Eberts v. Fisher, 44 Mich. 
5DA Stee Nie es 

Minn.—Hanson v. Ingwaldson, 77 
Minn. 533, 80 NW 702, 77 AmSR 692; 
Smalley v. Isaacson, 40 Minn. 450, 
42 NW 352. 

Miss.—Lawson v. Bonner, 88 Miss. 
235, 40 S 488, 117 AmSR 738; Price 
v. Crone, 44 Miss. 571. 


Mo.—Byars v. Howe, 311 Mo. 14, 
276 SW 43. 

Nebr.—Mathews  v. Glockel, 82 
Nebr. 207, 117 NW 404, 18 LRANS 


1208; Wicker v. Moore, 79 Nebr. 755, 

113 NW 148; Alexander v. Alexander, 

26 Nebr. 68, 41 NW _ 1065. 
Nev.—Conter v. Herschel, 24 Nev. 


152, 50 P 851. 
N. H.—Whitten v. Whitten, 36 N. 
H. 326; Brown v. Brown, 8 N. H. 93. 
N. J.—Stevens v. Enders, 13 N. J. 
L. 271; Yglesias v. Dewey, 60 N. J. 


Eq. 62, 47 A 59. 

N. Y.—Sullivan v. Sullivan, 66 N. 
Y. 37; Havey v. Kelleher, 36 App. 
Div. 201, 56 NYS 889; Burhans. v. 
Burhans, 2 Barb. Ch. 398; Brownell 
v. Brownell, 19 Wend. 367; Striker 
v. Mott, 2 Paige 387, 22 AmD 646. 

N. C.—Ray v. Poole, 187 N. C. 749, 
123 SE 5 [quot Cyc]; Osborne. v. 
Mull, 91 N. C. 208; Wood v. Sugg, 91 
N. C. 938, 49 AmR 639. 

Oh.—BHEberle v. Gaier, 89 Oh. St. 
118, 105 NE 282; Tabler v. Wiseman, 
2 Oh. St. 207; Burbeck v. Spollen, 6 
Tae Dec. (Reprint) 1118, 10 AmLRec 

Or.—-Savage v. Savage, 19 Or. 112, 
23 P 890, 20 AmMSR 795. 

Pa.—Johnson v. Gaul, 228 Pa. 75, 
77 A 399; Longwell v. Bentley, 3 


Grant? Ui; awa, View Patterson, sek 
Watts & S. 184; Ziegler v. Grim, 6 
Watts 106; Lee’s Est., 13 Phila. 291, 


S. C.—Albergottie v. Chaplin, 31 
S. C. Eq. 428. 

S. D.—Wells v. Sweeney, 16 S. D. 
489, 94 NW 394, 102 AmSR 713. 

Tenn.—McKnight v. McKnight, 120 
Tenn. 431, 115 SW 134; Norment v. 
Wilson, 5 Humphr. 310.. 

Tex.—McCommas v. Curtis, 62 Tex. 
Ciy. A. 227, 130 SW 594. 


ject to be defeated by death of the owner before ma- 
jority,®? are subject to partition. 


So, also, where 


Vt.—Baldwin v. Aldrich, 34 Vt. 526, 
80 AmD 695; Nichols v. Nichols, 28 
Vt. 228, 67 AmD 699. 

W. Va.—Brown v. Brown, 67 W. Va. 
251, 67 SE 596, 21 AmnnCas 263, 28 
LRANS 125; Merritt v. Hughes, 36 
W. Va. 356, 15 SE 56. 

Wis.—Pabst Brew. Co. v. Melms, 
105 Wis. 441, 81 NW 882, 76 AmSR 
921; Morse v. Stockman, 65 Wis. 36, 
26 NW 176. 

Wyo.—Field v. Leiter, 16 Wyo. 1, 
90 P 378, 92 P 622, 125 AmSR 997. 

Eng.—Evans v: Bagshaw, L. R. 5 
Ch. 340. 

Ont.—Murcar v. Bolton, 5 Ont. 164. 

57. Eberts v. Fisher, 44 Mich. 551, 
7 NW 211; Wood v. Sugg, 91 N. C. 
93, 49 AmR 639. And see cases supra 
note 56. 

“An estate in possession is where 
the owner has an immediate right 
to the possession of the land.” Cam- 
pau v. Campau, 19 Mich. 116, 122. 

[a] Actual occupation ‘unneces- 
sary.—The estate in possession which 
is a prerequisite to the right to par- 
tition means merely an estate in 
present enjoyment, and it is imma- 
terial whether it is actually occupied 
by tenants or entirely unoccupied. 
eibents v. Fisher, 44 Mich. 551, 7 NW 


58. 
116. 

59. Coquillard v. Coquillard, 62 
Ind=sA55 4895\ 0113) SNP ieaisi: 

60. Estates upon condition gener- 
ally see Estates §§ 31-42. 

61. Ill—Bush v. Hamill, 273 Ill. 
132, 112 NE 375; Pitzer v. Morrison, 
272 Ill. 291, 111 NE 1017; Askins v. 
Merritt, 254 Ill. 92, 98 NE 256. 

_Mass.—Packard v.. Packard, 16 
Pick. 191. 

N. C.—Pendleton v. Williams, 175 
N. C. 248, 253, 95 SE 500. 

Oh.—Patterson Ve Earhart, 6 
OhS&CP 16, 29 CincLBul 313. 

Ss. C.—Du Pont v. Du Bos, 52 S. Cc. 
244, 29 SE 665; Barksdale v. Gamage, 
2408S. Ce iq. 271: 

Que.—Hough v. Rheaume, 37 Que. 
K. B. 366. 

“A base or qualified fee, while it 
may be determined on a contingency, 
is a vested interest in the property 
while it endures. The owner of such 
an estate has the fixed right of pres-~ 
ent use and control of the property, 
holding the same unimpeachable for 
waste, assuredly by any of the or- 
dinary actions, and mayyexercise over 
it all the acts and privileges of an 
owner in fee simple absolute except 
that he cannot by deed alien the 
property freed from the contingency 
by which it is to be determined.” 
Pendleton v. Williams, supra. 

62. Pitzer v. Morrison, 272 Mil. 
291, 111 NE 1017; Patterson v. Har- 
hart, 6 OhS&CP 16, 29 CincLBul 313. 

63. Bush v. Hamill, 273 Ill. 132, 
112 NE 3875. 


Campau v. Campau, 19 Mich. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


oo 


“113 NW 148; 


x 80-84] 


there is a conveyance of a fee of this character, the 
purchaser is entitled to partition of the land without 
waiting to see whether the event will happen which 
In ease of a sale for 
partition, the sale must be subject to the contingency 


will terminate his estate.®* 


which isto determine the estate.®® 


Life estates in land held by tenants in common 
may be partitioned, although the estates are subject 
to a condition subsequent if there has been no breach 
And the fact that the life estate 
is terminable on the marriage of the party owning it 
does not bar his right to partition.®* 

[§ 81] 5. Vested or Contingent Estates—a. In 
Only vested estates are subject to parti- 
tion.°® An estate which is contingent and may never 
take effect is not the subject of partition.®® 

[§ 82] b. Executory Devises and Other Executory 
There can be no partition of a 
mere expectancy arising under an executory devise,‘ 
or of other executory future interests,” 
right to partition of a mere expectancy arising un- 


of the condition.®® 


General. 


Future Interests. 


64 Askins v. Merritt, 254 Ill. 92, 
98 NE 256. 

65. Pitzer v. Morrison, 272 Ill. 291, 
210 (NE 1017. 
eee Judkins v. Judkins, 109 Mass. 

Right of life tenant to partition see 
infra § 167 et seq. 

67. Hobson y. Sherwood, 4 Beayv. 
184, 49 Reprint 309. 

68. Ill.—Hill v. Sangamon L. & T. 
Co., 295 Ill. 619, 129 NE 554; Betz v. 
Farling, 274 Ill. 107, 113 NE 40. 

Mass.—Packard v. Packard, 16 


Pick. 191: 
Nebr.—Mathews vy. Glockel, 82 
Nebr. 207, 117 NW 404, 18 LRANS 


1208; Wicker v. Moore, 79 Nebr. 755, 
113 A 148. 
173 App. 


N. 

Div. 469, 159 NYS "720 [rev on other 
grounds 224 N. Y. 334, 120 NE 732]; 
Cleere v. Riley, 123 Misc. 9, 204 NYS 
44 [aff 210 App. Div. 813 mem, 205 
NYS 917 mem (aff 240 N. Y. 556 mem, 
148 NE 703 mem)]. 

Tenn.—Muldoon vy. Trewhitt, (Ch. 
A.) 38 SW 109. 

W. Va.—McKown v. McKown, 93 W. 
Va. 689, 117 SE 557. 

Wis.—Greeney v. Greeney, 155 Wis. 
621, 145 NW 201; Cashman v. Ross, 
155 Wis: 558, 145 NW 199: 

See also infra note 69. 

Rights of vested remaindermen see 
infra § 175 et seq. 

69. Wicker v. Moore, 79 Nebr. 755, 
Greeney v. Greeney, 155 
Wis. 621, 145 NW 201. 

Rights of senting ont remaindermen 
see infra § 17 

70. Noth v. 8 Noth, 292 Ill. 536, 127 
NE 113; Muldoon v. Trewhitt, (Tenn. 
Chora) "38 SW 109. 

71. Calvert v. Calvert, 297 Ill. 22, 
130 NE 347; Cummings v. Lohr, 246 
Ill. 577, 92 NE 970; Striker v. Mott, 
2 Paige (N. Y.) 387, 22 AmD 646. 

[a] Rule applied.—Where, by de- 
vise, a widow has a base or condition- 
al fee in land with limitation over to 
the children, if she marries again 
they have a mere expectancy which 
cannot be partitioned. Cummings v. 
Lohr, 246 Ill. 577, 92 NE 970. 

[b] One who has a mere possibil- 
ity of reverter in land may not sue 
for its partition. Hart v. Lake, 273 
Tll. 60, 112 NE 286 (“possibility of re- 
verter denotes no estate, but, as the 
name implies, only the possibility to 
have an estate at a future time’). 

72. Muldoon v. Trewhitt, (Tenn. 
Ch. A.) 38 SW: 109. 

73. Calvert v. Calvert, 297 Ill. 22, 
130 NE 347. 

[a] Rule applied where land was 
devised to one for life with remainder 
to her children and, if she dies leav- 
ing no children or descendants of the 
children, ‘‘then such remainder shall 
vest” in her brothers and sisters and 
their legal heirs. Calvert v. Calvert, 
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der an executory devise is not conferred by a stat- 
ute authorizing the partition. of remainders.7?, And 
where a fee simple is devised by will with a limita- 
tion over which can take effect only as an executory 
future interest, a conveyance of such interest, if it 


can be so conveyed, does not authorize a partition 


and the 


297 Ill. 22, 130 NE 347. 
74. Equitable title as sufficient to 
support partition suit see infra § 86. 
75. Coale v. Barney, 1 Gill & J. 
(Ma.) 324; Hopkins v. Toel, 4 
Humphr,. (Tenn.) 46. 

76. U..S:——Aspen’ Min,, etc., Conv. 
Rucker, 28 Fed. 220. 

Ala.—-Mylin v. King, 139 Ala. 319, 
85 S 998; Stein v. McGrath, 128 Ala. 
175, 30 S 792, 

ill.—Fox v: Fox, 250 Ill. 384, 95 
NE 498; Fitch v. Miller, 200 Ill. io 
65 NE 650; Bissell v. Peirce, 184 Il. 
60, 56 NE 374. 

Ind.—Foust v. Moorman, 2 Ind. LG 

Mo.—Davies v. Keiser, 297 Mo. 1, 
246 SW 897; Martin v. Martin, 250 
Mo. 539, 157 SW 575; Donaldson v. 
Alien, 213 Mo. 293, 111 SW 1128, 127 
AmSR 601; James v. Groff, 157 Mo. 
402, 57 SW 1081; Holloway v. Hollo- 

way, 97 Mo. 628, 11 SW 233, 10 AmSR 
339; Dameron v. Jameson, 71 Mo. 97; 
Reed v. Robertson, 45 Mo. 580; Rein- 
hardt v. Wendeck, 40 Mo. 577; Welch 
v. Anderson, 28 Mo. 293. 

Nev.—Crosier v. McLaughlin, 1 
Nev. 348. 

N. J.—Wheeler v. Patterson, 92 N. 
J. Eq. 170, 111 A 506; Terry v. Smith, 
42 N. J. Eq. 504, 8 A 886; Wetmore 
v. Zabriskie, 29 N. J. Eq. 62. 

Ss S. C.—Owens v. Owens, 25 S. C. 

55. 


Tenn.—Leverton v. Waters, 7 
Coldw. 20; Almony v. Hicks, 3 Head 
39; Carter v. Taylor, 3 Head 30. 


Va.—Stewart v. Stewart, 122 Va. 
642, 95 SE 388; Hagan v. Taylor, 110 
Va. 9, 65 SE 487. 

W. Va.—Short v. Patton, 79 W. 
Va. 179, 90 SE 598. 

Eng.—Cartwright v. Pultney, 2 
Atk. 380, 26 Reprint 630; Swan v. 


Swan, 8 Price 518, 146 Reprint 1281. 

[a] Rule applied.—Land offered 
for sale for nonpayment of taxes was 
forfeited to the state, and afterward 
resold by the county auditor, as for- 
feited land, but without a compli- 
ance with the statutory provisions 
regulating such sales. The purchas- 
er’s deed was invalid; but the ‘sale 
having resulted in the payment to the 
state of the taxes, penalties, and 
costs, the former owners had an equi- 
table title, which was subject to par- 
tition. Owens v. Owens, 25 S. C. 155. 

[b] Equity of redemption.—(1) 
The owners of -an equity of redemp- 
tion may have partition of their inter- 
est as between themselves. Wotten v. 
Copeland, 7 Johns. Ch. (N. Y.) 140. 
(2) Where land was conveyed by ab- 
solute deed to secure a loan to the 
grantor, and a contract, not under 
seal, entered into, permitting him to 
redeem on payment of the loan, he 
had an equitable right of redemption, 
which descended to his heirs, and 
which could be partitioned among 
them, so long as the equitable right 


among the grantees.“ 

[§ 83] 6. Equitable Estates.’* 
estates may not be subject to partition in a court of 
law, because at law none but legal estates can be rec- 
ognized,7° it is very generally held that courts having 
equitable jurisdiction may partition equitable es- 
tates,’® where the equitable title is a meritorious and 
subsisting one,?* but not where such title cannot be 
asserted in a court of equity as against the holders 
of the legal title.*® 

[§ 84] 7. Consent as Affecting Right.7® Partition 
is permissible where all the parties interested consent 
thereto, although from the nature of their estate 
some of them might successfully resist partition,®° 
subject, of course, to the limitation that, if any of the 


While equitable 


to redeem continued. Fitch v. Miller, 
200 Ill. 170, 65 NE 650. 

{c] Land in possession with right 
to conveyance.—Weaver v. Patter- 
son, 92, N. J. Eq, 170, 111A 506: 

'[{d] Mining claim held under pos- 
sessory rights.—Aspen Min., etc., Co. 
v. Rucker, 28 Fed. 220. 

[e] In New York (1) the rule of 
the text is supported by early ‘cases. 
Herbert v. Smith, 6 Lans. 493; Hos- 
ford v. Merwin, 5 Barb. 51; “Selden: 
v. Vermilya, 4 N. Y. Super. 568; Coxe 
v. Smith, 4 Johns. Chii2%is Hitcheock 
V: Skinner, Hoffm. 21. (2) But ‘the 
correctness of the rule has been re- 
ferred to as “doubtful.” ‘Bryant _v. 
Shaw, 190 App. Div. 578, 180 NYS 
301 [appr Side v. Brenneman, 7 App. 
Div. 273, 40 NYS 8 (construing Code 
Civ. Proce. § 1532) ]. 

[f] In Pennsylvania (1) prior to 
the establishment of courts of chan- 

cery jurisdiction, an equitable estate 

was sufficient to sustain -a partition 
even at law. Longwell v. Bentley, 
23 Pa. 99; Willing v. Brown, -7 Serg. 
& R. 467 C4Sf such a title be not suf- 
ficient, the common _§ transactions 
of business will be brought to a 
stand’), (2) Since the statute creat- 
ing courts of chancery ‘jurisdiction 
the rule of the text applies. Hanna 
v. Clark, 189 Pa; “321, 41 A i3t: 
Hayes’ App., 128 Pa. 116, 16 A600. 

77. ‘Fitch v. Milter, 200 LIP ETOY 
65 NE 650. 

78. Fitch v. Miller, supra. 

[a] As for instance, where an 
equitable right of redemption has. 
been lost by laches. Fitch v. Miller, 
200 Ill. 170, 65 NE.650. 

79. Consent as ihe nie) juris-. 
diction nee infra § 2 

80. Me Cr ene Vv. Faulk, 18f 
eae 219, 61-S 264. 

owa.——Frahm vy. Seaman, 179 Ipwa 
ian 159 NW 206. 

Ky.—Bricson Vv. 144 Ky. 
289, 1388 SW 262. 

Md.—Brillhart v. Mish, 99 Md. 447, 
58 A 28. 

Mich.—Biddle v. Biddle, 117 Mich. 
28, 75 NW 91 

Mo.—Carson v. Hecke, 282 Mo. 580, 
222 SW 850. 

N. J.—Buckis v. Townsend, 100 N.. 
J. Hq. 374, 136 A492; Smith v. 
Gaines, 39 N. J. Eq. 545. 

N. Y.—Soper v. Soper, 222 App. Div. 
103, 225 NYS. 38. 

N. C.—Sides v. Sides, 178 N. C. 554, 
101 SE 100. 

Oh.—Helmig v. Meyer, 10 OhS&CP 
308, 8 OhHNP 31. See Byers v. Wack- 
man, 16 Oh. St. 440 (recognizing 
rule). 

Pa.—Scheible’s Est., 5 Pa. Co., 601. 

Tenn.—Jordan ‘v. Jordan, 145 Tenn. 
378, 239 SW 423; Holt v. Hamlin, 120 
Tenn. 496, 111 SW 241. 

W. Va.—-Brown v. Brown, 67 W. Va. 
251, 67 SE, 596, 21 AnnCas 263, 28 


Martin, 
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parties are by reason of minority, insanity, or other 
there can be no 


disability incapable of consenting, 
partition by consent.§+ 


[§ 85] EH. Title To Support Action—1l. In Gener- 
al. Title, legal or equitable, in the person or persons 
seeking partition is essential to the maintenance of 
the suit.82 Where the record in a partition suit fails 
to show a good title in the parties to the property 
involved, partition will not be decreed notwithstand- 


LRANS 125; Bice v. Nixon, 34 W. Va. 
107, 11 SE 1004. 

81. Carson v. Hecke, 282 Mo. 580, 
222 SW 850; Holt v. Hamlin, 120 
Tenn. 496, 111 SW 241. 

82. U. S.—Gilbert v. Hopkins, 171 
Fed. 704. 

Ala.—Phillips v. Smith, 214 Ala. 
382, 107 S 841; Tribble v. Wood, 193 
Ala. 192, 68 S 986; Brown v. Feagin, 
174 Ala. 438, 57 S 20; Berrysv. Ten- 
etCay UR COL, Wistar Alazvr G13, 

; Stein v. McGrath, 128 Ala. 
175, 30 S 792; Russell v. Beasley, 72 
Ala. 190. 

D. €C.—Walker v. Lyon, 6 App. 484. 

Fla.—Lang v. Kennard, 83 Fla. 395, 
91 S 372; Williams v. St. Petersburg, 
bY Bla. 544, 4899907545 Murrell <v. 
Peterson, 57 Fla. 480, 49 S 31; Dallam 
v.. Sanchez; 56 Fla. 779, 47 S 871. 

Ga.—Powell v. James, 141 Ga: 793, 


82 SE 232; Adams v. Butler, 135 Ga. 
405, 69 SH 559. 

Ill.—Metsker v. Métsker, 320 Il. 
547, 151 NE 539; McIlvaine v. Fore- 
man, 292 Ill. 224, 126 NE 749; Hart 
v. Lake,: 273 Ill. 60, 112 NE 286; 
Owen v. Brookport, 208 Ill. 35, 69 NE 
9525) Miteh v.) Miller, 200) 21s 170)) 65. 
NE 650; Windmiller v. Leach, 194 
Ill. 631, 62 NE 789; Ross v. Cobb,-48 
ch ea alas 


Ind.—Dinwiddie v. Smith, 141 Ind. 
318, 40 NE 748; Kissel v. Eaton, 64 
Schori vy. Stephens, 62 Ind. 


key.—Hall v. Profit, 193 Ky: 38%; 
236 Sw Gy syn Marmaduke v. Tennant, 
4 B. Mon. 210. 

La.—Aucoin v. ,Engeron, 165 La. 
S19 SLL SSeS i16)5 Shushan vy. Maloney, 
159 riba. 998; 106 S 542; Samuels v. 
Parsons, 146 La. 262, 83 S 548. 

Me.—Pierce v. Rollins, 83 Me. 172, 


22 A 110; Nash v. Simpson, 78 Me. 
142, 3 A 53; Robbins v. Gleason, 47 
Me. 259 


Mass.—Phelps v. Palmer, 15 Gray 
499, 77 AmD 378; Flagg v. Thurston, 
Asnieick, UA5:; 

Mich.—Felt v. Felt, 155 Mich. 237, 
118 NW 953; Reed v. Reed, 122 Mich. 
77, 80 NW 996, 80 AmSR 541. 

Miss.—Mallory v. Walton, 119 
Miss. 396, 81 S 113; Wright v. Bow- 
ers, 112 Miss. 516, 738 S 568; Cooper 
v. Fox, 67 Miss. 237, 7 S 342; Ingram 
v. War, 13 Miss. 746. 

Mo,—King v. Howard, 27 Mo. 21. 

N. H.—Whitten v. Whitten, 36 N. 
H.' 326. 

N: J.—Bouvier v. Baltimore, etc., 
TRIE CON 561 UNG la, bo Oust ol BAN S160. 
LRA'750; Baker v. Baker; 97 N. J. 
bay 306; Vr 7AS6o7. 

N. Y.—Wallace v. International Pa- 
per Co., 538 App. Div. 41, 65 NYS 543; 
Side v. Brenneman, 7 App. Div. 273. 
40 NYS 38; Fraser v. Bowerman, 104 
Misc. 260, 171 NYS 835 [aff 187 App: 
Div. 926 mem, 174 NYS ‘903 mem]; 
Howard v. Morrissey, (1° Mise. 267, 
130 NYS 322; O’Dougherty v. Al- 
drich, 5 Den. 385. 

Pa.—In re Young, 259 Pa. 206, 102 


A 506; Hayes’ App., 123 Pa. 110, 16 
A 600; Johnson v. Kite, | Pas Dist. 
584. 


Porto Rico.—Perez v. Martinez, 8 
Porto Rico Fed. 88 

Ss. C.—Campbell v. Stewart, 100 S. 
C. 144, 84 SE 415; Mattison v. Stone, 
99 8. 151, 82 SE 1046. 

Tenn.—Barton v, Cannon, 7 Baxt. 
398. Compare Porter v. Gordon, 5 
Yerg. 100 (where land has become 
vacant by the withdrawal of a war- 


'8 HastLR 590; 
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rant by the real owner, who was in 
possession by a tenant, and both the 
owner and the tenant entered the land 
as vacant, upon the trial of a caveat, 
it was held that the land should be 
equally divided between the parties 
under Act [1823] ch 49 § 3. This 
case seems to hold that partition may 
be had between persons in possession 
without title. The opinion does not 
set out the provisions of the statute 
mentioned as the basis for the rul- 
ing, and there is no way of finding 
out at this time what these provi- 
sions were). 

Tex.—Powell v. Thompson, 66 Tex. 
230, 18 SW 504; Green vy. Churchwell, 
(Civ. A.) 222 SW 341. 

Va.—Stevens v. McCormick, 90 Va. 
735, 19 SE 742. 

Wis.—Greeney v. Greeney, 155 Wis. 
621, 145 NW 201; Cashman v. Ross, 
155 Wis. 558, 145. NWS 199. 

Eng. —Parker v. Gerard, Ambl. 236, 
27 Reprint 157; Jope v. Morshead, 6 
Beav. 213, 49 Reprint 807. 

Pr. Edw. Isl.—McEachern v. Cox, 
Huestis y. Durant, 5 
HKastLR 483. 

“The complainant must show title 
in himself and such a title as will es- 
tablish his right as against the de- 
fendant to a partition.” 4 Pomeroy 
Eq. Jur. (3d ed) § 1388. 

[a]. One who has parted with ali 
his interest in the land sought to be 
partitioned (1) cannot maintain a bill 
for partition (Murrell v. Peterson, 57 
Fla. 480, 49 S 31; King v. Howard, 27 
Mo. 21; Stevens v. McCormick, 90 Va. 
735, 19 SE 742 [where one of the heirs 
to property has been paid her inter- 
est in the same, her rights are ex- 
tinguished, although she may not 
have made a conveyance, and those 
claiming under her will have no 
standing in court as complainants in 
a suit for partition]), (2) and neither 
can those claiming under him where 
his grantee held adversely to them 
for more than the statutory period 
(Powell v. James, 141 Ga. 7938, 82 SHE 
232). (3) And a grantor, not paying 
the grantee the amount specified by a 
decree directing reconveyance of in- 
terest in land on such payment, nor 
tendering such amount, had no such 
Jegal or equitable interest in the 
premises, under Chancery Act § 45, as 
entitled him to sue for partition. 
Baker v. Baker, 97 N. J. Eq. 306, 127 
AUG 5c 

[b] Purchaser from a person hav- 
ing no title in the land itself, but 
only in the proceeds of sale under a 
will, is not entitled to ask either a 
partition in kind or a sale therefor. 


Banton v. Cannon, 7 Baxt. (Tenn.). 
[oe] Partition by heirs against a 


coheir will not lie where it appears 
that, if the land did not pass to de- 
fendant under a deed of their an- 
eestor, it. passed under her will to 
trustees, and that plaintiffs have no 
interest in either event. Dinwiddie v. 
Smith, 141 Ind. 318, 40 NE 748. 

[d] Vendor in executory contract 
to sell_—The owner of an undivided 
interest in land may maintain parti- 
tion, although he has made an execu- 
tory contract to sell the land and the 
vendee has paid a part of the price. 
Howard v. Morrissey, 71 Misc. 267, 
275, 130 NYS 322 (“upon the making 
of such a contract for the purchase 
and sale of real estate, the vendor 


[§§ 84-86 


ing the allegation of title by one party and its admis- 
sion by the other.®? 

Recovery on strength of plaintiff’s title. 
must recover, if at all, on the strength of his own ti- 
tle, and not on the weakness of that of defendant.** - 

[§ 86] 2. Equitable Title. 
none but legal estates are recognized by such 
courts,®® in courts of law partition cannot be sup- 
ported by an equitable title only;*°® 


Plaintiff 


Under the rule that 


to sustain a 


‘still has the legal title, and the pur- 


chaser retains the purchase price. 

The vendee thas no title to the land’’). 
Who may maintain action: 

In general see infra § 164 et seq. 

After-born child not provided for in 
will see infra § 207. 

Grantee of undivided interest in land 
see infra § 185. 

Person entitled to procéeds of land di- 
he by will to be gold see infra § 


Person having right ofsentry for con- 
dition broken see infra § 204. 

Person having right of redemption 
from judicial or execution sale see 
infra § 205. 

Person who has parted with title and 
§ S07, claiming under him see infra 

Purchaser at execution or judicial 
sale see infra § 186. 


ie Walker y. Lyon, 6 App. (D. C.) 
84, Republic Power, etc., Co. v. 


Gus Blass Co., 165 Ark. 163, 263 SW 
785; Mallory v. Walton, 119 Miss. 
396, 81 S 113; Mattison:-v. Stone, 99 
S. C. 151, 82 SE 1046. Compare Suth- 
on v. Viguerie, 127 La. 538, 53 S 855; 
Suthon v. Laws, 127 La. 531, 53 S 852 
(both holding that an action by a co- 
owner of land for partition thereof 
is not petitory, necessitating proof by 
plaintiff of a good title as against the 
whole world, where plaintiff does not 
allege that defendant is in possession, 
and as a matter of fact défendant has 
no better right to claim possession 
than plaintiff, the property being low, 
unfenced wood, or swamp land, upon 
which no greater acts of possession 
have ever been exercised than the oc- 
casional cutting of cordwood, acts en- 
tirely insufficient to show possession, 
especially as between coédwners). 

[a] If plaintiffs have no interest 
in the land, the bill should be @is- 
missed without reference to what in- 
terest defendants may have. Mallory 
Ve Walton, 119 Missie396, SL Se 1135 
yaa v. Stone, 99 S. C. 151, 82 SE 


Dismissal see infra § 388. 

85, See supra § 83. 

sé. [ll.—Wolkau v. Wolkau, 264 
Ill. 510, 106 NE 461; Louvalle v. Men- 
ard, 6 Ill. 39, 41 AmD 161. 
petra ir v. Barney, 1 Gill & J. 

Mo.—McCabe v, Hunter, 7 Mo. 355. 

Oh.—Byers v. Wackman, 16 Oh. St. 
440; Morrison v. Balkins, 6 Oh. Dec. 
(Reprint) 882, 8 AmLRec 577. 
PO pe roe eis v.'Toel, 4 Humphr. 

Eng.—Miller v. Warmington, 1 Jac. 
& W. 484, 37 Reprint 452. 

aun see infra § 103 text and note 

[a] Lienholders.—Lienholders are 
not entitled to maintain a suit for 
partition under a statute providing 
that the only persons who can insti- 
tute a suit in partition are those who 
hold as tenants in common and have 
an estate of inheritance or for life 
or for years or by virttie of a vested 
remainder or reversion in any real 
property. Ukase Inv. Co. v. Smith, 
92. Ore S8ine Loli Pate 

{b] Limitation .of rule.—Where 
defendant or party notified actually 
appears and contests demandant’s 
right, and agrees on the facts of the 
case, the court may order partition 
on a mere equitable title in demand- 
ant. Byers v. Wackman, 16 Oh. St. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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suit of this character, the petitioner must show in 
himself a legal title to the premises sought to be 
divided, as contradistinguished from an equitable ti- 
On the other hand, one having an equitable 
title and the present right to possession®® is entitled 
to partition in a suit brought in a court of equitable 
jurisdiction,®® notwithstanding the interest of his co- 
Nevertheless, partition 
can be maintained by an equitable owner only where 
his equity is complete and entitles him to demand a 
And, while-there is 
authority to the contrary,®” there are decisions which 
hold that the mere fact that one has a right to a con- 
veyance of an undivided interest in lands will not, 
of itself, entitle him to partition, but that this title 
must be converted into a legal title by appropriate 


tle.87 


tenants is a legal interest.®° 


eonveyance of the legal title.°+ 


on Consent generally see supra § 

{e] In Pennsylvania (1) prior to 
the enactment of statutes expressly 
conferring equitable jurisdiction in 
partition in all cases on courts of 
common pleas, it was held that an 
equitable title was sufficient to sup- 
port a partition even at law. Long- 
well v. Bentley, 23 Pa. 99; Willing v. 
Brown, 7 Serg. & R. 467, 468. See 
Haey’s. App:, 123 ‘Pa. 110, 16. A. 600 
(stating former practice). (2) In an 
earlier decision on this question it 
was said: “The only question, then, 
will be, whether this kind of equity is 
sufficient to support an action of par- 
tition. This hardly deserves the 
name of question, as it is very clear, 
that if such a title be not sufficient, 
the common transactions of business 
will be brought to a stand in Pennsyl- 
vania. If we had a court of chancery, 
it would compel Francis West to exe- 
cute a conveyance to the plaintiffs; 
but we have no such court; our 
practice, therefore, has been, in such 
a case, to consider that as actually 
done, which a chancellor would de- 
eree to be done.” Willing v. Brown, 
supra. (3) In applying the doctrine, 
it was held that the vendee who has 
paid earnest money and received a 
written agreement binding the owner 
of an undivided share of real estate 
to convey the same to him takes an 
equitable estate, sufficient to enable 
him to maintain an action of parti- 
tion against his cotenant. Longwell 
v. Bentley, supra. 

[d] What is not an eguitable title. 
—A title, although evidenced by a 
lost or destroyed deed or although 
created by the statute of limitations, 
is a legal and not an equitable title 
requiring a suit to be tried in chan- 
cery instead of by a statutory parti- 
tion. Hiler v. Cox, 210 Mo. 696, 109 
Sw 679. 

87. McCabe v. Hunter, 7 Mo. 355. 

88. [a] If the holder has not im- 
mediate right of possession, a bill for 
partition will not lie. Gaddy v. Mul- 
lens, 215 Ala. 664, 112 S133. See Mor- 
gan v. Big Woods Lumber Co., 198 
Ky. 88, 249 SW 329, 387 [cit Cyc] 
(as sustaining this view). And see 
eases infra note 89. 

ph oa in possession see supra § 

U. S.—Royston v. Miller, 76 
Fed. 50. 

Ala.—Ely v. Brewer, 182 Ala. 396, 
62 S 742; Mylin v. King, 139 Ala. 319, 
35 S 998: Stein v. McGrath, 128 Ala. 
175, 30 S 792. 

Cal. —Luco v. De Toro; 91 Cal. 405, 
27 P 1082; Watson v. Sutro, 86 Cal. 
500, 24 P 172, 25 P 64; Varni v. De- 
voto, 10 Cal. A. 304, 306, 307, 101 P 
934 [cit Cyc]. 

Fla.—Camp Phosphate Co. v. An- 
dérson, 43)" Fla, 3226, “38% S 7227) 111 
AmSR 77. 

Tll.— Fox v. Fox, 250 Ill. 384, 95 NE 
498; Fitch v. Miller, 200 Ill. 170, 65 
NE 650; Bissell v. Peirce, 184 Ill. 60, 
56 NE 374; J6hnson vy. Filson, 118 011 
219, 8 NE 318, 
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the land.®* 


Ky.—Morgan v. Big Woods Lumber 
Co., 198 Ky. 88, 249, SW 329, 337 [cit 
€yeis 

Me.—Call v. Barker, 12. Me. 320. 

Mo.—Budde v. Rebenack, 137 Mo. 
179, 38 SW 910; Welch vy. Anderson, 
28 Mo. 293. 

Nev.—Crosier v. McLaughlin, 1 
Nev. 348. 

N. J.—White v. Smith, (Ch.) 60 ey 
399; Weaver v. Patterson, 92 N. 
Eq. 170, 111 A 506; Sailer v. snilen, 
41 N. J. Eq. 398, 5 A 319. 

N. Y.—Herbert v. Smith, 6 Lans. 
493; Coxe v. Smith, 4 Johns. Ch. 271; 
Hitchcock v. Skinner, Hoffm. 21. 
ie Obes v. Wackman, 16 Oh. St. 

0. 

Pa.—Hanna v. Clark, 189 Pa. 321, 
41 A 981; Hayes’ App., 123 Pa. 110, 
16 A 600. 

Tenn.—Burks v. Burks, 7 Baxt. 353. 

Tex.—Sutton v. Sutton, 39 Tex. 
549; Comer v. Landrum, (Civ. A.) 277 
SW 743; Porterfield v.. Taylor, (Civ. 
A.) 171 SW 793. 

Va.—Hagan v. Taylor, 110 Va. 9, 65 
SE 487 [cit Cyc] (recognizing rule). 

W. Va.—-Short v. Patton, 79 W. Va. 
179; 90) Sh 598: 

“A holder of an equitable title to 
an interest in land, if he has a pres- 
ent right of possession in contradis- 
tinction to an interest to be enjoyed in 
the future as a remainder or a rever- 
sion, may assert his right and ‘have a 
partition.” Morgan v. Big Woods 
ee hye Co., 198 Ky!’ 88, 101, 249 SW 

[a] Equitable title sufficient to 
support suit.—Under a statute pro- 
viding that a decree of the court of 
chancery for a conveyance of lands 
shall have the effect of a conveyance 
in case it is not complied with by the 
party against whom it is passed, an 
equitable estate existing in favor ofa 
lessee who has exercised an option of 
purchase is transformed by a decree 
for specific performance into a legal 
estate, which will support a bill for 
partition, notwithstanding the pend- 
ency of an undetermined appeal 
from that decree. White v. Smith, 
CNS Chy) G0 A190: 

[b] Equitable estate of inherit- 
ance.—Under a _ statute authorizing 
an action’ of partition to be brought 
by a tenant in common haying an es- 
tate of inheritance, a tenant in com- 
mon having an equitable estate of in- 
heritance may establish his right to 
the land and have a partition thereof 
in one and the same action. Such 
title to real property is an estate of 
inheritance which may descend or 
be conveyed by the owner. Watson v. 
Sutro,'86 Cal. 500;'24P 172, 25 P 64. 

[c] Equity of redemption.—Call 
v. Barker, 12 Me. 320: Wotten v. 
Copeland, 7 Johns. Ch. (N. Y.) 140. 

90. Royston v. Miller, 76 Fed. 50; 
Crosier v. McLaughlin, 1 Nev. 348; 
Sutton v. Sutton, 39 Tex. 549; Comer 
Se ge CText Cie AM) ais Swe 

[a] Conversely, the fact that com- 
plainant holds the legal title to the 
entire property, while the defend- 


[§ 88] 4. Method of Acquisition of Title. 
method of acquiring title®* is of no importance so 


(47; ©. dele oun 


proceedings therefor,®? such as a suit for specific 
performance;°* but it is further held that it is not 
essential that the party having such right should ob- 
tain specific performance in one suit and then bring 
another for the partition of the lands, but the bill 
may be so framed as to obtain specific performance 
and also a partition of the lands in case specific per- 
formance be decreed.?® 

_ [§ 87] 8. Title to Undivided Interest Necessary. 
The title requisite to confer the right to partition 
must be title to an undivided interest in the land 
which is the subject of the suit,®® it not being suffi- 
cient to show title in severalty to distinet portions of 


The 


ants hold only the equitable title to 
two thirds of it, constitutes no 
ground for denying partition. Por- 
terfield v. Taylor, (Tex. Civ. A.) 171 
SW 793; Hagan v. Taylor, 110 Va. 9, 
11, 65 SE 487 [cit Cyc]. 

91. French v. McMillion, 79 W. 
Va. 639, 91 SE 538, LRA1917D 228. 

Cone ue ve possession see ‘supra 


92. Weaver v. Patterson, 92 N. J. 
Eq. 170, 111 A 506 (where the parties 
in a suit for partition are in posses- 
sion of the lands, with equitable title 
thereto, and have the right to con- 
veyance and possession, such con- 
veyance will be deemed to have been 
made, and partition will be decreed). 

93. Seé cases infra note 94. 

Establishment of disputed 
doubtful title see infra § 89 et seq. 

94. Williams v. St. Petersburg, 57 
Fla. 544, 48 S 754; Kirk v. Kirk, 325 
Tll. 296, 156 NE 294; Ellis v. Hill, 162 
Tll. 557, 44 NE 858; Williams v. Wig- 


or 


gand, 53-1. 2335 ‘Chapman v. Allen, 
11 Wash. 627, 40 P 219. 
95. See Tllinois eases supra note 


94 (where the rule is stated broadly 
that only the holder of the legal 
title is entitled to. partition; if 
it.can be considered that this state- 
ment is necessarily involved in the 
actual holdings made, it is clearly 
opposed to the weight of authority 
and in direct contradiction of other 
decisions in the same jurisdiction 
Ss supra text and note 89; and § 
83] 
96. ‘Mla shepard v. Mt. Vernon 
Lumber Co., 192 Ala. 322, 68 S 880, 15 


ALR 23; Berry v. Tennessee, etc., R. 
Co.,. 134 Ala: 618, 3358S 83) Russell v. 
Beasley, 72 Ala. 190. 


Fla.—Lang v. Kennard, 83 Fla. 395, 
91 S 372; Dallam v. Sanchez, 56 Fla. 
779, 47 Soil 

Til.—Owen v. Brookport, 208 Ill. 35, 
69 NE 952. 

N. Y.—Side v. Brenneman, 7 App. 
Div. 273, 40 NYS 3; Fraser v. Bower- 
man, 104 Misc. 260, 171 NYS 835 [aff 
187 App. Div. 926 mem, 174 NYS 903 
mem]. 

Pr. Edw. Isl.—Durant v. Huestis, 1 
DomLR 426, 10 HastLR 423. 

[a] Conveyance of undivided in- 
terest in land held adversely.— 
Where, at the time a cotenant con- 
veyed his half interest in land, the 
other cotenant was in adverse posses- 
sion of the whole property, the deed 
conveyed no interest as against the 
other cotenant, and the cotenant who 
made the conveyance is the only 
party who may maintain a bill for 
partition against the cotenant in ad- 
verse possession. Berry v. Tennes- 
see, etc, Ro Co., 134 Ala 61833 (Ses: 

97. See supra § 75. 

[a] The reason is that the essence 
of the estate in common is that the 
tenants shall own undivided parts 
and occupy promiscuously because 
neither knows his own severalty. 
Russell v. Beasley, 72 Ala. 190. 

98. See Husband and Wife §§ 85— 
107, 1008-1094; Joint Tenancy §§ 5— 
11; Tenancy in Common [38 Cye 5]. 
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far as the right to partition is 


providing otherwise,+ 


99. See infra § 165. 

Tekh Statutory changes see infra §§ 

2. Fail infra §§ 91-95. 

3. [a] Statutory courts on whom 
general equity powers touching par- 
tition of land are conferred are within 
the rule. Sarde v. Sarde; 12 Del. Ch. 
433, 111 A 431; Proctor v. Atkyns, 1 
Mass. 321. 

4 U.S.—Clark v. Roller, 199 U.S. 
541, 26 Sct 141, 50 L. ed. 300; McCall v. 
Carpenter, 18 How. 297, 15 ispeds 389; 
Gilbert v. Hopkins, 204 Fed. 204, 123 
CCA 440; Gilbert v. Hopkins, 204 
Hed. 196, 122 CCA, 432; Gilbert. v. 
Hopkins, 171 Fed. 704; Bearden vy. 
Benner, 120 Fed. 690; West v. East 
Coast Cedar Co:, LOL Fed. 615, 41 CCA 
528; Brown v. Cranberry Tron, etc., 
Co., 72 Fed. 96, 18 CCA 444; Fuller 
v. Montague, 59 Fed. 212, 8 CCA 100; 
Brown v. Cranberry Iron, etc., Co., 
40 Fed. 849; Chapin v. Sears, 18 Fed. 
814; ‘Barney v. Baltimore, 2 F. Cas. 
No. 1,029, 1 Hughes 118 [rev on other 
grounds 6 Wall. 280, 18 L. ed. 825]; 
Lamb v. Starr, 14 F. Cas, No. 8,021, 
Deady 350. 

Ala.—Layton v. Campbell, 155 Ala. 
220, 46 S 775, 130 AmSR 17; Harri- 
son v. Taylor, 111 Ala. 317, 19S 986; 
Gore vy. Dickinson, 98 Ala. 3630148 
743, 39 AmSR 67; Ballard v. Johns, 
84 Ala. 70, 4 S 24; McMath v. De- 
Bardelaben, 75 Ala. 68; Guilford v. 
Madden, 45 Ala. 290; Ormond v. Mar- 
tin, 37 Ala. 598; Horton v. Sledge, 29 
Ala. 478; Deloney v. Walker, 9 Port. 
497. Statutory change see infra §§ 
96-102. 

Ark.—Branstetter v. Branstetter, 
130 Ark. 301, 197 SW 688; Maupin v. 
Gains, 125 Ark. 181, 188 Sw 552; Cole 
v. Burnett, 119 Ark. 386, 177 Sw 1146; 
Cannon v. Stevens, 88 Ark. 610, 115 
SW 388; Criscoe v. “Hambrick, 47 
Ark. 235, 1 SW 150; London y. Over- 
by, 40 Ark. 155; Byers v. Danley, 27 
Ark. 77. 

Cal.—Buckley. v. San Francisco 
Super. Ct., 102 Cal. 6, 36 P 360, 41 Am 
SEIS: 

Conn.—Ford v. Kirk, 41 Conn, 9. 

D. C.—Staub v. Staub, 47 App. 180; 


Hasler v. Williams, 34 App. 319; 
Roller v. Clarke, 19 App. 539; Smith 
v. Butler, 15 App. 345; Walker v. 


Lyon, 6 App. 484; Mudd v. Grinder, 
1 App. 418; Howard v. Howard, 21 D. 
C. 224. 

Fla.—Rivas v. Summers, 33 Fla. 
539, 15 S 319. Statutory change see 
infra §§ 96-102. 

Hawaii.—Kaneohe Rice Mill Co. v. 
Holi, 20 Hawaii 609; Kaaimanu v. 
Kauwa, 3 Hawaii 610. 

Ill.—Rhodes v. Meredith, 260 Ill. 
138, 102 NE 1063, AnnCas1914D 416; 
Chicago, ete., R. Co. v. Vaughn, 206 
Ill. 234, 69 NE 113; Ross v. Cobb, 48 
Tj]. 111; Walker v. Laflin, 26 Ill. 472. 
Statutory change see infra §§ 96-102. 

Ind.—Godfrey v. Godfrey, 17 Ind. 6, 
79 AmD 448; Foust v. Moorman, 2 
Ind. 17. Statutory change see infra 
§§ 96-102. 

Ky.—Miller v. Pryse, 49 SW 776, 20 
KyL 1544; Phillips v. Johnson, 14 B. 
Mon. 140. 

Me.—FPierce v. Rollins, 88 Me. 172, 
22 A 110; Nash v. Simpson, 78 Me. 


142, 3 A 53. 
Md.—Boone v. Boone, 3 Md- Ch. 
Warren, 151 


497. 
Mich.—Warren _ v. 

Mich. 95, 114 NW 867; Mertens v. 
Cook, 135 Mich. 35, 97 NW 47; Hoop- 
er v. De Vries, 115 Mich. 231, 73 NW 
132; Fenton v. Judge Mackinac Cir. 
Ct., 76 Mich. 405, 43 NW 437; Hem- 
ingway v. Griswold, 22 Mich. 11; Hoff- 
man v. Beard, 22 Mich. 59. 


concerned.°® 

[§ 89] 5. Determination or Establishment of Dis- 
puted or Doubtful Title—a. Real Property—(1) In 
Suits in Equity—(a) Legal Title—aa. In General. 
The general rule is that, in the absence of statute 
and subject to the limitations 
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Miss.—Goff v. Cole, 71 Miss. 46, 13 


S 870; Hassam v. Day, 39 Miss. 392, 
77 AmD 684; Shearer v. Winston, 33 
Miss. 149. 


Mo.—Rozier v. Griffith, 31 Mo. 171; 
Lambert v. Blumenthal, 26 Mo. 471. 
Statutory change see infra §§ 96-102. 

Nebr.—Sewall v. Whiton, 85 Nebr. 
478, 123 NW 1042; Carson v. Broady, 
56 Nebr. 648, 77 NW 80, 71 AmSR 691; 
Phillips v. Dorris, 56 Nebr. 2938, 76 
NW -.555; Seymour v. Ricketts, 21 
Nebr. 240, 31 NW 781. Statutory 
change see infra §§ 96-102. 

N. J.—Van Riper v. Berdan, 14 N. 
Sig tee 132: White v. Smith, (Ch.) 60 
A 399; Hener v. Meis, (Ch.) 36 A 943; 
Platt v. Johnson, 87 N. J. Eq. 403, 
101 A 10385; Roll v. Everett, 72 N. J. 
Eq. 20, 65 A 732 [rev on other grounds 
73 N. J. Eq. 697, 79 A 263, 17 AnnCas 
1196]; Country Homes Land Co. v. 
DeGray, 71_N. J. Eq. 283, 71 A 340; 
Ellis v. Feist, 65 N. J. Hq. 548, 56 A 
369; Hanneman v. Richter, 62 N. J. 
Eq. 365, 50 A 904 [aff 63 N. ais Eq. 803, 
52 A 1131]; Havens v. Seashore Land 
COLVIN. u Eq. 142, fd A 755; Slock- 
bower v. Kanousé,* BOSN. J. Ba. 481, 
482, 26 A 333 (where is was said: 
“The case of Forsyth v. Forsyth, 46 
N. J. Eq. 400, 19 A 119, the decree in 
which was affirmed by this court 47 
N.> J.0HG: 327, 20 A 754," is not tobe 
considered as indicating the abandon- 
ment or relaxation of the rule for- 
bidding a court of equity to settle, in 
a suit for partition, a legal title. If 
the dispute in that case concerned 
a mere legal title, the rule was not 


urged by counsel or suggested by the. 


court, and the point was passed sub 
silentio”’); Read v. Huff, 40 N. J. Eq. 
229; Hoyt v. Tuers, 35 N. J. Eq. 360: 
Riverview Cemetery Co. v. Turner, 24 
Eq. 18s) Hayave stele, Need: 
Dewitt v. Ackerman, RTORIN'. 
an Ea. 215; Lueas v. King, 10 N. J. 
Eq. 277; Obert v. Obert, 10 N. J. Eq. 
98 [aff 12 .N. J. Eq. 423]; Manners v. 
pinuDere. 2 N. J. Eq. 384, 35 AmD 
51 

N. Y.—Greenleaf v. Brooklyn, okt 
R. Co., 37 Hun 4385 [app dism 102 N. 
96, (5 "NE 786]; O’Dougherty v. eee 
drich, 5 Den. 385; Coxe v. Smith, 4 
Johns. Ch. 271; Phelps v. Green, 3 
Johns. Ch. 302; Wilkin v. Wilkin, 1 
Johns. Ch. 111; Matthewson vy. John- 
son, Hoffm. 559. Statutory change 
see infra §§ 96-102. 

N. 50 NGC. 


C.—Purvis v. Wilson, 
22,69 AmD 773; Maxwell v. Maxwell, 


A3.0N 2) Cx 258 Garrett v. White, 38 N. 
CipsAS Statutory change see infra 
§§ 96-102. 


Oh.—Delaney v. McFadden, 8 Oh. 
Dec. (Reprint) 381, 7 CincLBul 267; 
Hardway v. Consumers’ Brewing Co., 
34 Oh. Cir. Ct. 600. Statutory change 
see infra §§ 96-102. 

238 Pa. ae 86 


Pa.—In re Swan, 
A 275; Cooley v. Houston, Pa. 
495, 78 A 1129; In re McMahon, 
Pa. 292, 60 A 787; In re Bishop, 
Sill v. Blaney, 


Pa. 598, 50: A: 156; 
In re Eell, 6 


Pa. 264, 28 A 251; 
457; McMasters vy. Carothers, 1 
324; Chambers v. Reinhold, 33 
Super. 266; McClintock’s Est., 23 
Dist. 777; Swan’s Est., 
737; Freiler’s Est., 
Lee v. Lee, 12 
Co. 604; 


19 Pa. Dist. 277; 
Pa. Dist. 450, 28 Pa. 
Sampson’s Est., 4 Pa. Dist. 
204; Mercur v. Jackson, 3 Pa. Co. 
88iau Ranking Esti, 2a Pana @o; 
Matter of Mealy, 1 Ashm. 363; 
Adelman, 6 Kulp 382; 
5 Phila477, 

Porto Rico.—Perez v. Martinez, 8 
Porto Rico Fed. 88. 

Ss. C.—Carrigan v. Evans, 31 S. C. 
262, 9 SE 852. 


In re 
In re Flaherty, 


23 Pa. Dist., 


[§§ 88-89 


and exceptions hereinafter noted,? the power of 
partition will not be exercised by a court of chan- 
cery, or other court on which equitable jurisdiction 
has been conferred,* where the title relied on is a 
legal one and such title is in dispute or doubtful,* 
or, as is said by some courts, where there are sus- 


Tenn.—Dean vy. Snelling, 2 Heisk. 
484; Almony v. Hicks, 3 Head 39; 
Carter v. Taylor, 3 Head 30; Groves 
v. Groves, 3 Sneed 187; Whillock v. 
Hale, 10 Humphr. 64; Nicely v. 
Boyles, 4 Humphr. 177, 40 AmD 638; 
Bruton v. Rutland, 3 Humphr. 435; 
Butler v. King, 2 Yerg. 115; Trayner 
vy. Brooks, 4, Hayw. 295; Apple v. 
oe, 1 Tenn. Ch. A. 135. 

Tex.—Penn 4 Case, 36 Tex. Civ. 
A. 4, 81 SW 34 

Va. —Litz v. Hees LAT Via! Ub2ac86 
SE 155, LRA1916B 799; Currin v. 
Spraull, 10 Gratt. ee Wa.) 1453 
Straughan v. Wright, 4 Rand. (25 
Va.) 493; Stuart v. Cbdalter, 4 Rand. 
(25 Va.) 74, 15 AmD. 731; Wiseley 
v. Findlay, 3 Rand. (24 Va.) 361, 15 
AmD 712. Statutory change see infra 
§§ 96-102. 

W. Va.—Davis v. Settle, 48 W. Va. 
17, 26 SE 557; Hudson v. Putney, 14 
W. Va. 561. Statutory change see in- 
fra §§ 96-102. 

Wis.—Morgan v. Mueller, 107 Wis. 
241, 883 NW 313; Hardy v. Mills, 35 
Wis. 141; Deery v. McClintock, 31 
Wis. 195. Statutory change see infra 
§§ 96-102. 

Eng.—Giffard v. Williams, L. R. 5 
Ch.) 546:° ‘Bolton -y., Bolton; TIn5 HF 

Slade v. Barlow, L. R. 


Eq. 298 note; 

7 Eq. 296; Parker v. Gerard, Ambl. 
236, 27 Reprint 157; Cartwright v. 
Pultney, 2 Atk. 380, 26 Reprint 630; 
Ely v. Kenrick, Bunb. 322, 145 Re- 
print 688; Potter v. Waller, 2 DeG. 
& Sm. 410, 64 Reprint 183; Ward v. 
Ward, 21 L. T. Rep. N. S. 699; Blyn- 
mann v. Brown, 2 Vern. Ch. 232, 23 
Reprint 749; Moore vy.‘ Kempston, 18 


Wkly. Rep. 803. ‘ 
v. Smith, 2 Ont. Is. 


Ont.—Smith 
404; Macdonell v. McGillis, 8 Ont. 
Pr. 339; Bennetto v. Bennetto, 6 Ont. 

Tasker v. Smith, 5 OntWR 


Pr. 145; 
554. 

Pr. Edw. Isl.—Durant v. prhoce tes 1 
DomLR 786, 10 EastLR 42 

eae WEY suit in equity — partition 
the legal title of the parties is never 
meddled with by the court.’ Stuart 
v. Coalter, 4 Rand. (25 Va.) 74, 15 
AmD 781. 

[a] “The federal system of chan- 
cery practice follows-that of the high 
court of chancery of England, and 
‘does not deal with or decide ques- 
tions of controverted title. Its pur- 
pose is to make a division among 
the parties before the court of real 
estate in which they have interests 
or estates that were in controversy 
as among themselves.’” Fuller v. 
Montague, 59 Fed. 212, 216, 8 CCA 
100 [quot Gay v. Parpart, 106 U. Ss. 
679, 689, L SCt.456, 27 Ls ed. 256]. 

[b] Rule applied where an issue 
was raised: (1) As to the validity of 
a tax title asserted by defendant. 
Roll v. Everett, 72 N. J. Eq. 20, 65 
A 732 [rev on other grounds 73 N. J. 
Eq. 697, 79 A 2638, 17 AnnCas 1196]. 
(2) As to the validity of title by 
abandonment. In re Bishop, 200 Pa. 
598, 50 A 156. (3) As to the validity 
of title under former decree. Hardy 
Vo p Mills, 35 Wis. 04 1; (4) As tp 
whether an estate created by will and 
by deed was an estate in joint ten- 
ancy or in common.and whether 
plaintiffs were the heits of the per- 
sonal lessees. Wilkin v. Wilkin, 1 
Johns. +Che (CN. a) ddd 

{[c] What not uncertainty of title. 
—A will directing lands owned in 
common by testator and another to 
be held for the support of his family 
so long as its members shall remain 
together does not create such an un- 
certainty of title as to defeat parti- 
tion between the family and the ten- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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picious circumstances connected with the title.® 
While the title of the parties may in one sense and 
to some extent be said to come in question in all cases 
of partition by bill,® it is only incidental and formal- 
ly brought in question,’ and a bill for partition can- 
not be made the means of settling disputed titles® 
or to serve as an action of ejectment.® 
principles have been held to apply where respondent 
in his answer admits that plaintiff has some interest, 
but raises an issue as to the quantum of that interest 
and claims for himself a larger interest than com- 


ant in common. 
Pa. 264, 28 A 251. 

[ad] What not determination of ti- 
tle.-—Where, in a suit between heirs 
of a decedent to sell her land for par- 
tition, receivers were appointed and 
executors of a will subsequently in- 
tervened and showed that, in a will 
contest instituted by the heirs in an- 
other state, the will had been upheld 
as valid, the court did not exceed its 
jurisdiction in ordering the receivers 
to pay any moneys in their hands to 
the executors, as it did not thereby 
pass on the title, but merely followed 
the judgment sustaining the will. 
~ Murphy v. Mackey, 135 Md. 611, 109 
A 326. 

[e] Averments not showing neces- 
sity for settling title —The allega- 
tions in a bill for partition that com- 
plainant owns a tenth interest in the 
premises; that defendant owns the 
remainder; that defendant is in pos- 
session of the premises, refusing to 
permit plaintiff to occupy the premis- 
es, and failing to account for the 
rents, claiming title thereto, do not 
show that defendant claims legal 
title to the entire tract, and therefore 
do not show the necessity of settling 
the question of title by an action 
at law before partition may be had. 
Mertens v. Cook, 135 Mich. 35, 97 NW 
47 


[f] In trespass to try title and 
partition, where partition is denied 
because there is an existing home- 
stead in the land, a judgment estab- 
lishing title cannot be entered in or- 
der to perpetuate the testimony of 
title until the right to partition ac- 
erues, but the statutory proceeding 
must be resorted to for that purpose. 
Brown v. Reed, 20 Tex. Civ. A. 74, 48 
SW 537. 

5. Bearden v. Benner, 120 Fed. 
690; Spight v. Waldron, 51 Miss. 356; 
Shearer v. Winston, 33 Miss. 149; 
Phelps y. Green, 3 Johns. Ch. (N. Y.) 
302, 305; Cartwright v. Pultney, 2 
Atk. 380, 26 Reprint 630; Baring v. 
Nash, 1 Ves. & B. 551, 35 Reprint 214. 

“Tf the title be suspicious, a Court 
of Equity, as the vice-chancellor ob- 
served in Baring v. Nash, 1 Ves. & 
B. 557 may well pause in directing 
partition. The reference seems to 
apply, not to the case where the title 
is litigated, but to cases of doubt 
and difficulty, as to the extent of the 
undivided interest of the respective 
claimants.” Phelps v. Green, supra. 

6. Hoffman v. Beard, 22 Mich. 59; 
Stuart v. Coalter, 4 Rand. (25 Va.) 
74, 84, 15 AmD 731 [quot Nash v. 
Simpson, 78 Me. 142, 150, 170, 3 A 
532i]. 
“The individual rights of the par- 
ties to participate in the division, or 
to call for it, may come up; but not 
the simple question of conflicting ti- 
tle to the tract of land.” Stuart v. 
Coalter, supra [quot Nash y. Simp- 
son, supra]. 

7, See cases passim this section. 

8. U. S.—Clark v. Roller, 199 U. 
S. 541, 26 SCt 141, 50 L. ed. 300; Mc- 
Call v. Carpenter, 18 How. 297, 15 L. 
ed. 389; Chapin v. Sears, 18 Fed. 814. 


Sill v. Blaney. 159 


Ark.—Moore y. Gordon, 44 Ark. 334. 


D. C.—Staub v. Staub, 47 App. 180; 
Jordan v. O’Brien, 33 App. 189. 
Hawaii.—Kaneohe Rice Mill Co. v. 
» Holi, 20 Hawaii 609. 
pee eee v. Da Camara, 60 Md. 
39. : 


2 


PARTITION 


Court of Law. 


And these 


Mich.—Hoffman vy. Beard, 22 Mich. 


N. J.—Manners v. Manners, 2 N. J. 
Eq. 384, 385, 35 AmD 512. 

Pa.—Hayes’ App., 123 Pa. 110, 16 
wy 6008 Johnson y. Kite, 9 Pa. Dist. 

Tenn.—Groves v. Groves, 3 Sneed 
187; Nicely v. Boyles, 4 Humphr. 177, 
40 AmD 6388. 

“Every rule of propriety forbids 
that a suit for partition should be 
made a mode of trying the legal title 
to lands.’”’ Manners vy. Manners, su- 
pra. 

9. Savary v. Da Camara, 60 Md. 
2393 aMercur wv. iJackson, <3) Pa: Co, 
387; Perez v. Martinez, 8 Porto Rico 
Fed. 88; Goodman v. Goodman, 124 
Va. 579, 98 SE 625. 

10. Kaneohe Rice Mill Co. v. Holi, 
20 Hawaii 609, 611 (‘‘we are unable 
to see any distinction in principle 
between this case and that of a de- 
nial of all of the plaintiff’s title. The 
reasons which lead courts of equity 
to decline to exercise jurisdiction in 
the latter class of cases are of equal 
force in the former class. Those 
reasons are that questions, of fact 
at least, concerning the title to real 
estate are purely legal, appropriate 
to be determined by a court of law 
and that in their determination the 
parties are entitled to a trial by ju- 


ry’); 
11. See supra 8 89. 
12. See infra §§ 96-102. 
13. See infra §§ 91-95. 


14. Statutory courts.—Where chan- 
cery power to partition land is con- 
ferred on a statutory court with lim- 
ited jurisdiction, such court in par- 
tition proceedings in which a legal 
title is in issue, like a chancery court, 
should send the issue to a court of 
law for trial and retain the main 
cause until the issue has been tried. 
Sarde v. Sarde, 12 Del. Ch. 433, 111 
A 431, 

15. U. S.—Clark v. Roller, 199 U. 
S. 541, 26 SCt 141, 50 L. ed. 300; Mc- 
Call v. Carpenter, 18 How. 297, 15 L. 
ed. 389; Ricard v. Williams, 7 Wheat. 
59, 5 L, ed. 398; Gilbert v. Hopkins, 
204 Fed. 196, 122 CCA 432; Gilbert v. 
Hopkins, 171 Fed. 704; Bearden v. 
Benner, 120 Fed. 690; Brown y. Cran- 
berry Iron, etc., Co., 72 Fed. 96, 18 
CCA 444; Brown y. Cranberry Iron, 
etc., Co., 40 Fed. 849; Lamb v. Starr, 
14 F. Cas. No. 8,021, Deady 350. 

Ala.—Horton v. Sledge, 29 Ala. 478. 

Ark.—Cole v. Burnett, 119 Ark. 
386, 177 SW 1146. 
iw C.—Hasler v. Williams, 34 App. 

Ga.—Rutherford v. 
521, 60 AmD 655. 

Hawaii.Kaneohe Rice Mill Co. v. 
Holi, 20 Hawaii 609, 

Tll.— Walker vy. Laflin, 26 Ill. 472. 

Ind.—F oust v. Moorman, 2 Ind. 17, 

Me.—Nash vy. Simpson, 78 Me. 142, 
3 A 53. 

Md.—Campbell v. Lowe, 9 Md. 500, 
66 AmD 339; Warfield v. Gambrill, 1 
Gill & J. 503; Boome v. Boome, 3 Md. 
Ch. 497. Compare Eureka L. Ins. Co. 
v. Geis, 121 Md. 196, 88 A 158 (which 
is apparently in conflict with the 
general rule, although it is impossible 
to determine from the decision the 
grounds on which’ it was based). 

Mich.—Frenzel v. Hayes, 242 Mich. 
631, 219 NW 740; Warren v. Warren, 


Jones, 14 Ga. 
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plainant concedes.?° 
[§ 90] bb. Necessity for Trial of Legal Title in 
In accordance with principles above 
stated,!1 in the absence of statute providing other-. 
wise,!? and subject to the limitations and exceptions 
hereinafter noted,1* where a bill based on a legal 
title is brought in a court of equity'* for partition 
and the title is in dispute or is doubtful or attended 
with suspicious circumstances, the court is without 
power to decree partition until the title has been 
settled by an action at law.t® In these circumstances 


151 Mich. 95, 114 NW 867; Fenton v. 
Judge Mackinac Cir. Ct., 76 Mich. 
405, 43 NW 437; Hoffman v. Beard, 22 
Mich. 59. 

Miss.—Spight v. Waldron, 51 Miss. 
356; Shearer v. Winston, 33 Miss. 149. 

Mo.—Rozier v. Johnson, 35 Mo. 
ay Lambert v. Blumenthal, 26 Mo. 
foals 

Nebr.—Seymour  v. 21 
Nebr. 240, 31 NW 781. ; 

N. H.—Whitten v. Whitten, 36 N. 
H. 326. 

N. J.—Country Homes Land Co. v. 
DeGray, 71 N. J. Eq. 283, 71 A 340; 
Ellis v.. Feist, .65. N. WJ. (ahi 43y 
56 A 369; Hanneman vy. Richter, 62 
N. J. Eq. 365, 50 A 904 [aff 63 N. J. 
Eq. 803, 52 A 1131]; Slockbower v. 
Kanouse, 50 N. J. Eq. 481; 26 A 333; 
Hoyt v. Tuers, 35 N. J. Eq. 360; Hay 
v. Estell, 18 N. J. Eq. 251; Manners 
Dupe ene 2N. J. Eq. 384, 35 AmD 

N. Y.—Hosford v. Merwin, 5 Barb. 
51; O’Dougherty v. Aldrich, 5 Den. 
385; Brownell v. Brownell, 19 Wend. 
3867; Clapp v. Bromagham, 9 Cow. 
530; Coxe v. Smith, 4 Johns. Ch. 271; 
Phelps v. Green, 3 Johns. Ch. 302; 
Wilkin v. Wilkin, 1 Johns. Ch. 111. 

N. C.—Purvis v. Wilson, 50 N. C. 
22, 69 AmD 773; Maxwell v. Maxwell, 
43 N. C. 25; Garrett v. White, 38 N. 
C. 131; Thomas v. Garvan, 15-.N.:C. 
223, 25 AmD 708. 

Oh.—Delaney v. McFadden, 8 Oh. 
Dec. (Reprint) 381, 7 CincLBul 267. - 

Pa.—tiIn re Lloyd, 281 Pa. 379, 126 


Ricketts, 


A 806; Chambers v. Reinhold, 33 Pa. 
Super: 266; In re Flaherty, 5 Phila. 


Porto Rico.—Perez v. 
Porto Rico Fed. 88. 
S. C.—Martin v. Smith, 5 S. C. Eq. 


106. 

Tenn.—Carter v. Taylor, 3 Head 
30; Groves v. Groves, 3 Sneed 187; 
Nicely v. Boyles, 4 Humphr. 177, 40 
AmD 638; Butler v. King, 2 Yerg. 
115; Trayner v. Brooks, 4 Hayw. 295. 

Vt.—Brock v. Eastman, 28 Vt. 658, 
67 AmD 733. 

Va.—Straughan v. Wright, 4 Rand. 
(25 Va.) 493; Stuart v.-Coalter, 4 
Rand. (25 Va.) 74, 15 AmD 731. 

W. Va.—Hudson v. Putney, 14 W. 
Va. 561. ; 

Wis.—Hardy v. Mills, 35 Wis. 141. 

Ont.—Smith v. Smith, 1 Ont. L. 
404; Tasker v. Smith, 5 OntWR 254; 
Noel v. Noel, 2 OntWR 628. 

Pr. Edw. Isl.—Durant vy. Huestis, 1 
DomLR 786, 10 EHastLR 423. 

[a] Ejectment (1) is an appro- 
priate action for this purpose. WBllis 
v. Feist, 65 N. J. Eq. 548, 56 A 369; 
Obert: v. Obert,.12) N.aJ. dae 42320 
re Bishop, 200 Pa. 598, 50 A 156; 
Chambers v. Reinhold, 33 Pa. Super. 
266; Blynman v. Brown, 2 Vern. Ch. 
232, 23 Reprint 749; and cases supra 
this note. See generally Ejectment 
19 C. J. p 1021. (2) “The defendant 
in ejectment is entitled to two trials 
before a jury as matter of right, and 
to a third if the court think justice 
will be thereby promoted; while in 
the partition suit, where he has no 
right to demand a jury at all, a single 
trial is to be final and conclusive, and 
the privilege of several jury trials 
might be thus taken away in all cases 
where an undivided portion only is 
claimed.” Hoffman v. Beard, 22 Mich. 
59, 63, 64. 


Martinez, 8 
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the court is without power to direct an issue out of 
chancery to try the title,'® but will either dismiss the 
ce,'7 or retain the bill and stay 
the suit for a reasonable time to give complainant an 
opportunity to establish his title at law,+® the latter 
being the customary practice;!® but it has been held 
that the court need not of its own motion retain the 
bill to give complainant an opportunity for establish- 
ing his title at law,?° although, on motion therefor, 
the court may at any time, even after issue has been 
joined and testimony taken, stay the suit to enable 
plaintiff to establish his title by an action at law.?+ 

Effect of judgment establishing title. 
suit in equity for partition has been stayed for trial 
of the question of legal title in an action at law and 


bill without prejudi 


16. Brown v. Cranberry Iron, etce., 
Co., 72 Fed. 96, 18 CCA 444. 

Direction of issues to jury see in- 
fra § 394. 

17. U. S.—Carlson v. Sullivan, 146 
Fed. 476, 77 CCA 32; Barney v. Balti- 
more, 2 F. Cas. No. 1,029, 1 Hughes 
118 [rev on other grounds 6 Wall. 
280, 18 L. ed. 825]. 

Ark.—Cole v. Burnett, 119 Ark. 386, 
a SW 1146. 

C.—Roller v. Clarke, 19 App. 
539; Howard v. Howard, 21 D. C. 224. 
me Me. .—Nash v. Simpson, 78 Me. 142, 3 

Mich.—Warren  v. Warren, 151 
Mich. 95, 114 NW 867; Hoffman v. 
Beard, 22 Mich. 59. 

N. J.-—Platt v. Johnson, 87 N. J. Eq. 
403, 101 A 1035; Woglom v. Kant, 69 
N. J. Eq. 489, 61 A 9; Havens v. Sea- 
shore Land Co., 57 N. J. Hq. 142, 41 A 
755; Slockbower v. Kanouse, 50 N. J. 
Eq. 481, 26 A 333; Riverview Ceme- 
tery. Co. v, Turner, 24 N: J: ae 18; 
Lucas v. King, 10 Ngee Eq. 27 

N. C.—Ramsay v. Bell, 38 N. & 209, 
42 AmD 163. 

W. Va.—Hudson v. Putney, 14 W. 
Va. 561 

18. U. S.—McCall v. Carpenter, 18 
How. 297,.15> Li. ed: 389; .Gilbert v. 
. Hopkins, 171 Fed. 704; Carlson v. 
Sullivan, 146 Fed. 476, 77 CCA 32; 
Bearden v, Benner, 120 Fed. 690; 
Brown v. Cranberry Iron, etc., Co., 72 
Fed. 96, 18 CCA 444; Brown v. Cran- 
berry Iron, etc., Co., 40 Fed. 849; 
Chapin v. Sears, 18 Fed. 814; Lamb 
ue ers 14 F. Cas. No. 8,021, Deady 
3 


Ala.—Horton v. Sledge, 29 Ala. 
478; Deloney v. Walker, 9 Port. 497. 

Ark.—Cole v. Burnett, 119 Ark. 386, 
177 SW 1146. 

Conn,—Ford v. Kirk, 41 Conn. 9. 

D. C.—Hasler v. Williams, 34 App. 
$19; Roller vy. Clarke, 19 App. 539); 
Mudd v. Grinder, 1 App. 418; Howard 
v. Howard, 21 D.C. 224. 

Hawaii.—Kaneohe Rice Mill Co. v. 
Holi, 20 Hawaii 609. 

T1l.—Walker v. Laflin, 26 Ill. 472. 

Me.—Pierce v. Rollins, 83 Me. 172, 
22 A 110; Nash v. Simpson, 78 Me. 
142, 3 A 53. 

Md.—Campbell v. Lowe, 9 Md. 500, 
66 AmD 339; Boome v. Boome, 3 Md. 
Ch. 497. 

Mich.—Frenzel v. Hayes, 242 Mich. 
631, 219 NW 740; Fenton v. Judge 
Mackinac Cir. Ct., 76 Mich. 405, 43 
NW 437; Hoffman v. Beard, 22 Mich. 
59. 

Miss.—Hassam y. Day, 39 Miss. 392, 
77 AmD 684. 

Nebr.—Sewall v. Whiton, 85 Nebr. 
478, 123 NW 1042; Seymour v. Rick- 
etts, 21 Nebr. 240, 31 NW 781. 

N. J.—Van Riper v. Berdan, 14 N. 
Joe less  Plattavs Johnson, siN.. J. 
Eq. 403, 101 A 1035; Roll v. Everett, 
iIeNe deed. 205 65) VAS S2miirev on 
other grounds 73 N. J. Eq. 697, 71 A 
263,17") AnnCas VL IG 5 Country 
Homes Land Co. v. DeGray, 71 N. J. 
Eq. 283, 71 A 340; Woglom v. Kant, 
69 N. J. Eq. 489, 61 A 9; Havens v. 


PARTITION 


Where a 


41 A 755; Slockbower v. Kanouse, 50 
Ni on. Gs 4815 626° Ap S3seu Hoy ti ve 
Tuers, 35 N. J. Eq. 360; Hay v. Es- 
tell, 18 N. J. Eq. 251; Dewitt v. Ack- 
erman, 17 N. J. Eq. 215; -Lucas v. 
King, 10 N. J. Eq. 277; Obert v. Obert, 
10 N. J. Ea. 98 [aff 12 N. J. Eq: 423]; 
Manners v. Manners, 2. N. J. Eq. 384, 
35: AmD: 512. 

N. Y.—Coxe v. Smith, 4 Johns. Ch. 


271; Phelps v. Green, 3 Johns. Ch. 
hee Wilkin v. Wilkin, 1 Johns. Ch. 
bbe hale, 


IN. (Ci—=Purvis) vel Walson, 50 ENC 
22,69 AmD 778; Garrett v. White, 38 
NeGP13 1, Se ¥ 

Pa.—In re Lloyd, 281 Pa. 379, 126 A 
806; Earl. v. Delaware, etc., snCOy 
270 (Paral 52. aise A 196 nay ese Ap pe 
123 Pa. 110, 16 A 600; Longwell v. 
Bentley, 23 Pa. 99; Matter of Mealy, 
1 Ashm. 363. 

Porto Rico.—Perez v. Martinez, 8 
Porto Rico Fed. 88 


S G—Rabb v.. Aiken, 7 S. C.- Ea. 


118. 

Tenn.—Apple v. Owens, 1 Tenn. Ch. 
Areas 

Va. —Straughan v. Wright, 4 Rand. 
(25 Va.) 493. 

W. Va.—Hudson v. Putney, 14 W. 


Via OO. : 

Eng.—Bolton.v.. Boltom,.;l. R. 7 
Eq. 298 note; Slade v.:Barlow, L. R. 
7 Eq. 296: Parker v. Gerard, Ambl. 
23:6," 27s Reprint 1bi6 Bly nman' wv. 
Brown, 2 Vern. Ch. 232, 23 Reprint 
749. 

Ont.—Stroud v. Sun Oil Co., 7 Ont. 
L. 704, 3 OntWR 806 [app dism 8 
Ont. L. 748, 4 OntWR 212]; Smith 
v. Smith, 1 Ont. L. 404. 

[a] Pomeroy’s statement of rule. 
—‘Where the complainant’s legal ti- 
tle is disputed, courts of equity de- 
cline the jurisdiction to try this ques- 
tion; but, in analogy to the case of 


dower, they will retain,the bill for a 


reasonable time, until the issue of 
title has been determined at law.” 
4 Eq. Jur. § 1388. 

19. See cases supra note 18. 

20. Hassam v. Day, 39 Miss. 392, 
77 AmD 684. ? 
Gilbert v.. Hopkins, 171 Fed. 


22. U. S.—Gilbert v. Hopkins, 204 
Fed. 204, 122 CCA 440; Gilbert v. 
Hopkins, 204 Fed. 196, 122 CCA 432; 
Lamb v. Starr, 14 F. Cas. No. 8,021, 
Deady 350. 

Me.—Nash v. Simpson, 78 Me. 142, 
SAL EOS: 

Mich.—Fenton v. Judge Mackinac 
Cir. Ct., 76 Mich. 405, 42 NW 437. 

N. G.—Purvis v. Wilson, DU INC. 
22, 69 AmD 773: 

oo zenm: .—Trayner v. Brooks, 4 Hayw. 

5: 

[a] .A single recovery in eject- 
ment, if not controverted at law, is 
a sufficient establishment of title for 
the purposes of partition. Obert v. 
Obert, 12 N. J. Eq. 423; Blynman v. 
Le pan 2 Vern. Ch. 232, 23 Reprint 


23. See supra §§ 89, 90. 
24. McClaskey v. Barr, 42 Fed. 
609; Knight v. Knight, 10 Del. Ch. 


Seashore Land Co., 57 N. J. Eq. 142, 


[§§ 90-91 


a judgment has been rendered in plaintiff’s favor in 
that action, he is entitled to a decree of partition ac- 
cording to the established right.?? 

[§ 91] cc. Exceptions to, 
Foregoing Principles—(aa) Necessity for Bona Fide 
Dispute in Respect of Title. 
principles above stated** applicable it must appear 
clearly to the court that there is an actual bona fide 
dispute about complainant’s title.2* A mere possible 
inference from the pleadings and proof that the ti- 
tle is in dispute is not sufficient,?° and a mere de- 
nial by defendant of complainant’s title does not 
put title in issue so as to authorize and require the 
court to dismiss the bill,?° or stay the partition suit 
until title shall be established at law.?7 So an answer 


and Limitations of, 


To render the general 


304, 89 A 595; Hay v. Estell, 18 N. J. 
Eq. 251; and cases infra this section. 

25. Hay v. Estell, supra. 

26. Ala.—Ballard vJohns, 80 Ala. 
32; Guilford v. Madden, 45 Ala. 290. 

Del.—Sarde v. Sarde, 12 Del. Ch. 
aah 110 A 661. 

C.—Smith v. Butler, 15 App. 345. 

Ry. —Haggin v. Haggin, 2 B. Mon. 
ant Overton v. Woolfolk, 6 Dana 

Tenn.—Apple v. Owens, 1 Tenn. Ch. 
Ay 35, 

See Barron v. Zimmerman, 117 Md. 
296, 83 A 258, AnnCasl1914D 574 (a 
court of equity could not be divested 
of jurisdiction in a partition suit 
merely by a denial in the answer 
and proof of want of title in plain- 
tiff; the test of the court’s jurisdic- 
tion in such a suit is whether a de- 
murrer would lie to the bill, and al- 
legations of the bill in the instant 
case disclosed no grounds upon which 
the jurisdiction of the court could be 
questioned). 

[a] Reasons for rule.—(1) If the 
rule were otherwise, then defendant 
could delay partition and divest the 
court of jurisdiction even by an un- 
true and vexatious defense, one not 
made in good faith but wholly for 
delay. Apple v. Owens, 1 Tenn. Ch. 
Aor¥s5: (2) “Proof is required to 
show that the claim of title is fair 
and reasonable, and not a mere sham 
intended to delay and embarrass the 
complainant, and while the court of 
equity may not decide a bona fide 
claim of title, when it has been 
raised, it is entitled to satisfy itself 
that the claim is made bona fide and 
is such as would, if supported by suf- 
ficient , evidence, be axgood and valid 
claim.” Smith v. Butler, 15 App. (D. 
C.) 345, 354. 

27. U. S.—Carlson v. Sullivan, 146 
Fed. 476, 77 CCA 382; Heinze v. Butte, 
ete., Cons.-Min. Co.,.126 Fed. 1, 61 
CCA 63 [certiorari den 195 U. S. 6381 
mem, 25 SCt 788 mem, 49 L. ed. 353 
are McClaskey v. Barr, 40 Fed. 

Fla.—Camp Phosphate Co. v. An- 
derson, 48 Fla. 226,937 S 422; 211 
AmSR 77; Keil v. West, 21 Fla. 508. 

Ky Speer Vv.) Hall, 196m aka 59%, 
245 SW 282 : 

Mass.—Marsh v. French, 159 Mass. 
469, 34 NE 693; Dearborn vy. Preston, 
7 Allen 192. 


Mich.—Hooper v. De Vries, 115 
Mich. 231, 73 NW 1382. 

N. J.—White v. Smith, (Ch.) 60 A 
399s Enucas Ve Kine, 10) Ned Ba. v2aiie 

Pa.—In re Swan, 238 Pa. 430, gee 
A 275; Cooley v. Houston, 229 Pa. 


495, 502, (C8) PACA 2935 Sine. McMahon, 
211 Pa. 292, 60 A 787; In re McCor- 
kle, 184 Pa. 626, 39 Ays545; Welch’s 
App., 126 Pa. 297, 17 A 623 

Va.—Goodman v. Goodman, 124 Va. 
579, 98 SH625. 

“To justify the suspension of the 
proceedings in partition on _ the 
ground that the defendant holds the 
land adversely to the plaintiffs, he 
must set up in his answer more than 
a mere denial of the tenancy in com- 


eS Ne to eee Ns 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 91-93] 


admitting the interest of one under whom complain- 
ants claim by descent, but denying that they are the 
heirs, raises an issue of identity rather than of ti- 
tle and a suspension of proceedings until their pos- 
session is established at law is not necessary.?* 
fendant claiming title in himself or disputing that 
of complainant must set out in his answer his own 
title or show wherein complainant’s title 1s defec- 
If it appears from the showing made that 
there is no valid legal objection to complainant’s ti- 
tle, the court may®® and should*? proceed with the 
partition. There must be a real question to be deter- 
mined by a court of law if complainant is to be re- 


tive.?° 


quired to go there.*? 


[§ 92] (bb) Grounds of Equity Jurisdiction Dis- 
An exception to the general 
rule above stated®* is recognized where the court has 
possession of the case on some ground of equity ju- 
risdiction wholly distinet from partition, in which 


tinct from Partition. 


mon. He must aver facts which if 
established in a common-law action 
will show that he is holding adverse- 
ly to the claim of the plaintiffs. It 
would be idle to suspend partition 
proceedings and compel the plaintiff 
to go into a common-law court and 
establish his title, when it appears 
from an inspection of the pleadings 
there is no adverse title, and the 
court on the trial would be compelled 
to direct a verdict for the plaintiff.” 
Cooley v. Houston, supra. 
28. McClaskey v. Barr, 42 Fed. 


609. 
29. See infra § 347. 
30. Camp Phosphate Co. v. Ander- 


son, 48 Fla. 226, 37 S 722, 111 AmSR 
77; Keil v.. West, 21 Fla. 508; Lucas 
v. King, 10 'N. J. Eq. 277, 280; Welch’s 
App.,.126 Pa. 297, 17 A. 623; Sander’s 
Est., 41 Pa. Super. 77. 

“Tf when the titles are spread be- 
fore the court upon the pleadings, the 
court can see that there is no valid 
legal objection to the complainants’ 
title, there is no reason why the 
eourt should not proceed to order the 
partition.” Lucas v. King, supra. 

[a] Court may try the issue to 
the extent of determining whether 
there is any foundation in fact for 
the claim made by defendant. San- 
der’s Est., 41 Pa. Super. 77. 

31. Dearborn y. Preston, 7 Allen 
(Mass.) 192. 

32. Country Homes Land Co. v. 
DeGray, 71 N. J. Eq. 283, 71 A 340. 


33. See supra § 89. 
34. See Equity § 117 et seq. 
[a] No. statutory authority is 


necessary for the exercise of this 
jurisdiction. Leverton v. Waters, 7 


Coldw. (Tenn.) 20. 
35. U. S.—Woods v. Woods, 184 
Fed. 159 (West Virginia); Forderer 


v. Schmidt, 146 Fed. 480, 77 CCA 36. 

Ark.—Hankins v. Layne, 48 Ark. 
544, 3 SW 821; Trapnall v. Hill, 31 
Ark. 345. See Simmons v. Turner, 171 
Ark. 96, 283 SW 47; Maupin v. Gains, 
125 Ark. 181, 188 SW 552 (both recog- 
nizing rule). 

Ga.—Hatton v. Johnson, 150 Ga. 
Bie, 10s. S80 a20s5). baxter -&o Co. Vv. 
Camp, 129 Ga. 460, 59 SE 283. 

Ky.—Shackelford y. Williams, 51 
SW 614, 21 KyL 422. 

Me.—Nash v. Simpson, 78 Me. 142, 
on AL 53: 

Mich.—Frenzel v. Hayes, 242 Mich. 
631, 219 NW 740; Wallace v. Harris, 
32 Mich. 380. 

Mo.—Barnard vy. Keathley, 230 Mo. 
209, 1830 SW 306; James v. Groff, 157 
Mo. 402, 57 SW 1081. 

N. Y.—Scott v. Guernsey, 60 Barb. 
163 [aff 48 N. Y. 106]. 

Oh.—Hogg v. Beerman, 41 Oh. St. 
81, 52 AmR 71; Perry v. Richardson, 
2a eOh, St. 110; 
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case, under a well settled rule of equity jurisdic- 
tion,?* jurisdiction having rightfully attached, it will 
be made effectual for the purposes of complete re- 
lief.85 This principle has been applied, among other 
instances,*® where. suit was brought for partition and 
the removal of cloud on title,** or for partition, re- 
moval of cloud on title, and for an accounting.**® 

[§ 93] (cc) Title Presenting Questions of Law 
Only. According to some decisions, where the title 
in dispute presents a pure question of law, a court 
of equity is not thereby deprived of jurisdiction of 
the partition suit but may determine and settle the 
title and decree partition in a proper case without 


requiring the question of title to be first tried in an 


Tenn.—Leverton v. Waters, 7 
Coldw. 20. 

Va.—Phillips v. Wells, 147 Va. 1030, 
133 SE 581; Moon v. Highland Dev. 
Co., 104 Va. 551, 52 SE 209. 

Wis.—Tobin v. Tobin, 45 Wis. 298. 

[a] Application for partition 
pending equity suit may be granted. 
Baxter & Co. v. Camp, 129 Ga. 460, 
59 SE 283 (in a proceeding, where 
plaintiffs and defendants adversely 
claim full title to all timber in con- 
troversy, and each ask injunctions 
against the other for interfering with 
the timber, and the court, through 
an auditor, discovers that plaintiffs 
and defendants jointly own part of 
the timber, the court may, although 
no partition was originally asked, 
allow, while the case is still pending, 
an application by one of the parties 
for partition of the timber so jointly 
owned and appoint partitioners un- 
der such application). 

{b] Attachment of equity jurisdic- 
tion pending suit for partition does 
not affect the exercise of the right of 
the court'to retain the case. Moon v. 
Highland Dev. Co., 104 Va. 551, 52 SE 
209 (where decrees and proceedings 
subsequent to the filing of a suit for 
partition thhave made it in effect a 


creditor’s bill for the satisfaction of’ 


liens due by the coparceners and 
binding upon the estate to be par- 
titioned). 

[c] Existence of remedy at law to 
secure partition will not, under a rule 
of equity jurisdiction (see Equity § 
119), render this procedure improper 
where partition is a needed and ap- 
propriate relief to be granted in an 
equity suit. Baxter & Co. v. Camp, 
129 Ga. 460, 59 SE 283. 

{d] Claim of forfeiture of plain- 
tiff’s title—Where plaintiff brought 
suit for partition of a mining claim 
alleging ownership in common with 
defendants of the property in contro- 
versy, and defendants’ answer ex- 
pressly conceded plaintiff's original 
ownership of an undivided one half of 
the claim and only sought to defeat 
that ownership by alleging forfeiture 
for plaintiff's failure to contribute to 
the performance of assessment work, 
the action was properly triable in 
equity under Alaska Code Civ. Proc. 
ce 43 §§ 397, 398, 4038, providing for the 
partition of lands, and it was there- 
fore error for the court to dismiss the 
cause and remit plaintiff to his action 
in ejectment. Forderer v. Schmidt, 
146 Fed. 480, 77 CCA 36. 

36. [a] Rule applied where suit 
was brought for partition and: (1) 
Accounting. Woods v. Woods, 184 
Fed. 159; Scott v. Guernsey, 60 Barb. 
163 [aff 48 N. Y. 106]; Hogg v. Beer- 
man, 41 Oh. St. 81, 52 AmR 71; Per- 
ry v. Richardson, 27 Oh. St. 110. (2) 
Construction of a_ will. Nash sv. 
Simpson, 78 Me. 142, 3 A 53. (38) 


action at law;*° and in so doing it is said the court 
does not ignore or trespass on the functions and 
powers of other courts.*° 
applied where the dispute requiring determination 
depends exclusively on the interpretation of a stat- 


This principle has been 


Injunction. Shackelford v. Williams, 
51 SW 614, 21 Kyl 422. (4) To have 
defendant declared trustee of title to 
land for plaintiffs. James v. Groff, 
157 Mo. 402, 57 SW 1081. (5) To sur- 
charge and falsify settlements of the 
executor for alleged frauds therein, 
and for the correction of other al- 
leged frauds of the executor in deal- 
ing with the lands of the estate. 
vepking v. Layne, 48 Ark. 544, 3 SW 


Equitable title see infra § 103. 

37. Leverton v. Waters, 7 Coldw. 
(Tenn.) 20; Phillips v. Wells, 147 
Vary 1030; 133 SE. asi: 

[a] A limitation of the above rule 
is that the court cannot retain a suit 
for partition as one to quiet title and 
partition, where the bill does not 
show that complainant is in posses- 
sion of the land. A bill to quiet title 
does not lie where complainant is not 
in possession. Ellis v. Feist, 65 N. J. 
Eq. 548, 56 A 369. And see Quieting 
Title [32 Cye 1335 et seq]. 

38. Barnard v. Keathley, 230 Mo. 
209, 130 SW 3806. 

39. Ala.—Guilford v. Madden, 45 
290; Horton v. Sledge, 29 Ala. 
Deloney v. Walker, 9 Port. 497. 

Del.—In re Cochran, 10 Del. Ch. 
134, 85 A 1070. 

Pa otek ai v. Lee, 161 Mo. 52, 61 SW 

N. J.—Lucas v. King, 10 N. J. Eq. 
277. But see New Jersey cases infra 
note 50. 

N. C.—Allen v. Allen, 55 N. C. 235. 


But see North’ Carolina case infra 
note 50. 
Pa.—In re Lloyd, 281 Pa. 379, 126 


A 806; Brandon v. McKinney, 233 Pa. 
481, 82 A 764; Cooley v. Houston, 229 
Pa. 495, 78 A 1129; Galbraith v. Bo- 
wen, 5 Pa, Dist: 352: 

Va.—Phillips v. Wells, 147 Va. 1030, 
133 SH 581. 

[a] Reasons for rule.—(1) A chan- 
cellor in a suit in equity can deter- 
mine a question of law based on the 
construction of writings as well as a 
judge sitting in a court of law trying 
an action of ejectment. Brandon v. 
McKinney, 233 Pa. 481, 82 A 764. (2) 
It would cause unnecessary delay and 
expense to apply the rule requiring 
title to be first tried at law. Gal- 
braith v. Bowen, 5 Pa. Dist. 352. 

[b] Analogous to passing on de- 
murrer.—Where a question of law is 
presented by reason of the question 
of title turning alone upon the in- 
terpretation of a statute or deed of 
undisputed validity, the court exer- 
cises a power not unlike that which 
is involved in the decision of a de- 
murrer questioning the title set forth 


a bill. Horton vy. Sledge, 29 Ala. 
40. In re Cochran, 10 Del. Ch. 134, 


85 A 1070. 
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ute,*! or of writings,#? such as a will*® or a deed of 
undisputed validity,** or arises on an agreed state of 
facts*® or on admitted*® or undisputed** facts; or 
where it appears from an inspection of the pleadings 
that there is no adverse title;*® or where, if assum- 
ing the truth of the contentions as to the legal ti- 
tle, a court of law would be required to give bind- 
ing instructions in favor of the parties seeking par- 
tition.*® On the other hand, other decisions recog- 
nize no such exception to the general rule,°° even 
where the question of title depended solely on the 
construction of a will®t or a mortgage.°? 

[§ 94] (dd) Waiver of Objection to Trial of Le- 
gal Title by Court of Equity. While there is au- 
thority to the contrary,®* the weight of authority 
supports the rule that the objection that a legal ti- 
tle is involved and should be determined by a court 
of law may be waived and a court of equity permit- 
_ted to determine the question of legal title in a parti- 
tion suit.° And it has been held that the objection 
is waived by failure to object to the equity jurisdic- 
tion in the trial court,®® or in the manner required by 
statute.°°® 

[§ 95] (ee) Title in Dispute between Defendants 
Only. On a bill for partition, where complainant’s 


title to a certain part of the property is admitted or» 


41. Horton v. Sledge, 29 Ala. 478. 
42. Horton v. Sledge, supra; In re 
Lloyd, 281 Pa. 379, 126 A 806; Bran- 
don v. McKinney, 233 Pa. 481, 82 A 
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struction,of the settlor’s will, the es- 
tate passed under a specific or under 
a residuary devise, it was held that 
the court had no jurisdiction to try 


[§§ 93-97 


undisputed, the court will order his part to be as- 
signed to him, although the legal title to the other 
part is in dispute between defendants.°7 But on this 
state of facts, the partition between defendants 
should be made on a further application to the court 
after the settlement of their claims at law.*® 

[§ 96] dd. Statutory Changes of Foregoing Prin- 
ciples—(aa) In General. The doctrine that the 
power of partition will not be exercised by a court 
of chancery where the title relied on is a legal one 
and is in dispute or doubtful®® has been abrogated or 
relaxed in its operation by reason of statutory pro- 
visions in many jurisdictions.£° But these statutes 
do not authorize the substitution of a suit for par- 
tition for an action of ejectment,®°+ or the use of 
such suit for the sole purpose of determining title.* 

[§ 97] (bb) In Common-Law States—aaa. In 
General. In some of the so-calleds common-law 
states under statutory provisions of the particular 
jurisdiction,®* if is now the practice, in partition 
suits brought in courts of chancery, to try and de- 
termine in that court all controversies between the 
cotenants as to the legal title, thus obviating the 
necessity for referring questions of this character to 
a court of law for determination;°* and the court 
is*not deprived of jurisdiction to try the action by 
Mo. 548, 20 SW 386, 700; Egner v. 
Meis, (N. JO Ch) sé6n4k 943; Margate 


Co. v. Penrose, 82 N. J. Eq. 370, 89 
A 749; Phelps v. Green, 3 Johns. Ch. 


764; Cooley v. Houston, 229 Pa. 495, 
78 A 1129, 

In re Lloyd, 281 Pa. 379, 126 
; Galbraith v. Bowen, 5 Pa. 


(1) A court of equity will determine 
the question of title in a partition 
proceeding where respondent contends 
that the will under which title is 
claimed works a conversion of real 
property into personalty. In re 
Lloyd, 281 Pa. 379, 126 A 806. (2) 
A court of equity may decree parti- 
tion where the issue is a question of 
reconversion depending upon evidence 
in writing disclosing the intention 
of the parties without a prior deter- 
mination of title in an action at law. 
Brandon v. McKinney, 233 Pa. 481, 
82 A 764; coor v. Houston, 229 
Pa. 495, 78 A J1 

44. as v. Madden, 45 Ala. 
290; Horton v. Sledge, 29 Ala. 478. 
Lee v. Lee, 161 Mo. 52, 61 SW 


Allen v. Allen, 55 N. C. 235. 
In re Cochran, 10 Del. Ch. 134, 
85 A 1070; Philipps v. Wells, 147 
iWViae £030; 133! SE 58t. 

48. Cooley v. Houston, 229 Pa. 495, 
78 A 1129. 


49. In re Lloyd, 281 Pa. 379, 126 
A 806. 

50. U. S.—Chapin v. Sears, 18 Fed. 
814; Barney v. Baltimore, 2.F. Cas. 


No. 1,029, 1 Hughes 118 [rev on other 
grounds 6 Wall. 280, 18 L. ed. 825]. 

D. C.—Hasler v. Williams, 34 App. 
319. 

N. J.—Dewitt v. Ackerman, 17 N. 
J. Eq. 215; Manners v. Manners, 2 N. 
J. Eq. 384, 35 AmD 512. 

N. C.—Maxwell v. Maxwell, 43 N. C. 
25. 

Va.—Straughan v. Wright, 4 Rand. 
@5. Va.) 493. 

Eng.—Slade v. Barlow, L. R. 7 Eq. 


296. 
Hasler v. Williams, 34 App. 
(D. C.) 319; Manners v. Manners, 2 
N. J. Eq. 384, 35 AmD 512; Maxwell 
v. Maxwell, 43 N. C. 25; 
Barlow, L. R. 7 Eq. 296. 
[a] Thus, where plaintiff, claim- 
ing to be legally entitled to an un- 
divided share in a freehold estate, 
filed a bill for partition, raising the 
question of whether, upon the con- 


Conversion or reconversion.— 


Slade v.. 


such a question in a partition suit. 
Slade v. Barlow, L. R. 7 Eq. 296. 

52. Dewitt v. Ackerman, 17 N. J. 
Eq. 215. 

58. Walker v. Laflin, 26 Ill. 472 
(where defendant thas by his answer 
distinctly insisted upon the adverse 
and paramount title which is legal 
in its nature, the fact that his solic- 
itor makes no objection will not au- 
thorize the court to adjudicate title 
and to make partition). See In 
re Eell, 6 Pa. 457 (the orphans’ court 
has no jurisdiction to decree par- 
tition among heirs, where one of the 
heirs claims to hold a part of the land 
in severalty; and it makes no dif- 
ference that such heir consents to the 
proceedings, if, before confirmation 
of page he objects to the partition). 

U. S—Elder v. McClaskey, 70 
Feir 529, mt (CEAl 251) 

Hawaii. —Hapai v. Brown, 21 Ha- 
waii 756, 761 [cit Cyc]. 

PON Bia SSNS v. Chittenden, 2 Iowa 

Mass.—Ruggles v. Jewett, 213 
Mass. 167, 99 NE 1092. 

Tenn.—Johnson v. Murray, 12 Lea 
109. 

4 Eng.—Burt v. Hellyar, L. R. 14 Ea. 

60. 

“The reason for remitting the in- 
vestigation to a common-law court 
is one of policy and fitness, rather 
than of any inherent want of power in 
a court of equity; and hence, if chan- 
cery decides, and there is no reversal 
in a proceeding directed to that end, 
the result is not void, but must stand 
and be respected.” Dictum in Wal- 
lace v. Harris, 32 Mich. 380, 390 [quot 
Hapai v. Brown, 21 Hawaii 756, 765] 
(apparently, however, on the ground 
that equitable grounds of jurisdiction 
existed distinct from partition which, 
as elsewhere shown [see supra § 92], 
is sufficient to take the case out of 
the general rule requiring a deter- 
mination of disputed legal titles by 
a court of law). 

55. Elder v. McClaskey, 70 Fed. 
529, 17 CCA 251; Fisher v. Fisher, 80 
Nebr. 145, 113 NW 1004; Schimpf v. 
Rhodewald, 62 Nebr. 105, 86 NW 908. 


56. Johnson v. Murray, 12 Lea 
(Tenn.) 109. 
Howe v. Spalding, 50 Minn. 


57. 
157, 52 NW 527; Lycan v. Miller, 112 


(N. Y.) 302. 

[a] Rule applied where claimant’s 
share was set off to her, but the dis- 
pute as to whether the legal title was 
in her or in her trustees was left to 
be settled between them. lLycan v. 
Miller, 112 Mo. 548, 20 SW 36, 700. 


58. Phelps v. Green, a 
59. See supra § 89. 
60. See infra §$ 97— 102. 


61. Hillens v. Brinsfield, 108 Ala. 
605, 18 S 604; McGriff v. Leonard, 83 
Fla. 695, 938 S179; Ellis. Everett, 
79 Fla. 493, 84 S 617; McIntyre v. 
Parker, 77 Fla. 690, 82'S 253; Gracy 
v. Fielding, 71 Fla. is 70 S 625; Chris- 
topher v. Mungen, 61 Fla. 513, 55 
S 273; Griffith v. Griffith, 59 Fla. 512, 
52S 609, 138 AmSR 138, 21 AnnCas 
246; Koon v. Koon, 55 Fla. 834, 46 
SJ 633; Camp Phosphate Co. v. Ander- 
son, 48 Fla. 226, 37 S 722, 111 AmSR 
il See CLV eave Summers, 33 Hla. 539; 
15 S 319; Goodman v. Goodman, 124 
Va. 579, 98 SE 625; Bailey v. John- 
son, 118 Va. 505, 88 SE 62; Morgan v. 
Haley, 107 Va. 331, 58 SE 564, 122 
AmSR 846, 13 AnnCas 204, 13 LRANS 


4223 Pillow v. Southwest, etc., Impr. 
Co., 92 Va. 144523) SHA32,)53 Amsik: 
804; Carberry v. West Virginia, ete:, 


R. Co., 44 W. Va. 260, 28 SE 694. 

62. McIntyre v. Parker, TT Fla. 
690, 82 S 253; Christopher v. Mun- 
gen, 61) Mla 513), 55S! 273°" Grimthov. 
Griffith, 59° Mal 512," 52 —Sw609; 3/8 


AmSR 138, 21 AnnCas 246; Camp 
Phosphate Co. v. Anderson, 48 Fla. 
226, 37S 722; 111 AmSR 77; Rivas 


v. ‘Summers, 33 Pla. 539, 15 S 319; 
Morgan v. Haley, 107 Va. 331, 58 SE 
564, 122 AmSR 846, 13 AnnCas 204, 
13 LRANS 732. 

63. See statutory provisions. 

64. See cases infra this note. 

[a] So in Plorida.—(1) McGriff v. 
Leonard, 83 Fla. 695, 98 S 179; Ellis 
Vv. Everett, 79 Fla. 493, 84 S 617; 
Gracy v. Fielding, 71 Bla. 1, 70 S 625; 
Evans v. Johnson, 68 Fla. 350, 67 s 
190; Terra Ceia Estates v. Taylor, 
68 Fla. 261, 67 S 169; Griffith v. 
Griffith, 59 Pla. 512, 52 8 609, 138 
AmSR 138, 21 AnnCas 246; Dallam 
v. Sanchez, 56 Fla. 779, 47. § 871; 
Koon v. Koon, 55 Fla. 834, 46 S 633; 
Williams v. Clyatt, 53 Fla. 987, 43 
S 441; Camp Phosphate Co. v. Ander- 
son, 48 Fla. 226, 37 S 722, 111 AmSR 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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reason of the fact that a defendant alleged to be a 
eotenant denies that he is such and asserts an ad- 
verse title in himself to the premises sought to be 
Nevertheless, the prevailing rule in 
these states is that the statutes limit the power of 
the court to the determination of conflicting claims 


partitioned.®® 


aT: 
(all decided under a statute requiring 
the court to ‘proceed to ascertain 
and adjudicate the rights and inter- 
ests of the parties’ and to “decree 
that partition be made if it shall ap- 
pear that the parties are entitled to 
the same’’). (2) “Where the bona 
fide object of a suit is the partition 
of lands between the common owners 
thereof, some of whom are complain- 
ants and the others are defendants, 
and some of the parties to the suit 
are in actual or constructive posses- 
sion of the lands, then all contro- 
versies between the parties as to the 
legal title and right of possession 
may and should be settled by the 
court, as authorized by the statute.” 


Christopher v. Mungen, 61 Fla. 513, 
514, 55 S 2738. 
[b] So in Massachusetts (1) 


“since the enactment of St. 1910, ¢. 
100, the Probate Court has had juris- 
diction in equity. over all matters re- 
lating to the partition of land, and in 
ease of sale, over the distribution of 
the proceeds thereof” (see Clough v. 
Cromwell, 254 Mass. 132, 134, 149 NE 
686), (2) although under express pro- 
visions of statutes repealed thereby, 
and on the books for a long period of 
time, the probate court was without 
power to proceed in partition pro- 
ceedings where it was shown that 
the shares were in dispute and un- 
certain (Clough v. Cromwell, supra; 
Marsh v. French, 159 Mass. 469, 34 


NE 693; Wainwright v. Dorr, 13 
Pick. 333). 
[c] So in Mississippi.—Claughton 


v. Claughton, 70 Miss. 384, 12 5 340; 
Nugent v. Powell, 68 Miss. 99 (both 
decided under a _ statute “providing 
that, if the title of complainant Seek- 
ing partition or sale of land for a di- 
vision of its proceeds shall be con- 
troverted, it shall not be necessary 
for the court to dismiss the bill or 
delay the suit for an action at law 
to try the title, but the question of 
title shall be tried and determined 
in that suit by the chancery court, 
which shall have power to determine 
all questions of title, and to remove 
clouds upon the title of any of the 
lands whereof’ partition is sought, 
and to apportion encumbrances it 
partition is made of land encumbered, 
and it is deemed proper to do so; 
and that the court in such suit may 
adjust equities and determine all the 
claims of the several parties thereto 
as to the lands whereof partition or 
sale is sought); Rail v. Dotson, 22 


Miss. 176. 
{d] So in Virginia.—Phillips v. 
Wells, 147 Va. 1030, 133 SE 581; 


Goodman v. Goodman, 124 Va. 579, 98 
SE 625; Seefried v. Clarke, 113 Va. 
365, 74 SE 204; Morgan v. Haley, 107 
Va. 331, 58 SE 564, 122 AmSR 846, 
13 LRANS 7382, 13 AnnCas 204; Pil- 
low v. Southwest, etce., Impr. Co., 92 
Va. 144, 23 SE 32, 53 AmSR 804; Fry 
v. Payne, 82 Va. 759, 1 SE 197; Davis 
Vi2 Tebps, 31 Va.- 6002" <Currin.\v. 
Spraull, 10 Gratt. (51 Va.) 145 (all 
decided under a statute providing 
that any court having equitable ju- 
risdiction in cases of partition may, 
in the exercise of such jurisdiction, 
take cognizance of all questions of 
law affecting the legal title that may 
arise in any proceedings between 
such tenants in common, joint ten- 
ants, coparceners, and legal credi- 
tors). 

[e] So in West Virginia.—Ham- 
rick v. Dodrill, 104 W. Va. 490, 140 SE 
479; Wright v. Pittman, 73 W. Va. 
81, 79 SE 1091; Pickens v. Stout, 67 
W. Va. 422, 68 SE 354; Smith v. Vine- 
yard, 58 W. Va. 98, 51 SE 871; Cecil 
v. Clark, 44 WwW. Va. 659, 30 SE 216; 


Street v. Benner, 20 Fla. 700, 708 ;;Carberry v. West Virginia, 
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ete Re 
Co., 44 W. Va. 260, 28 SE 694; Davis 
v. Settle, 43° W. Va. 17, 26 SH 557; 
Hudson v. Putney, 14 W. Va. 561 (all 
decided under a_ statute providing 
that the circuit court of the county 
wherein the estate or any part there- 
of may be shall have jurisdiction in 
cases of partition, and jn the exer- 
cise of such jurisdiction may _ take 
cognizance of all questions of law 
affecting legal titles that may arise 
in the proceedings). See Gillespie v. 
Pocahontas Coal, ete., Co., 162 Fed. 
742 [rev on other grounds 163 Fed. 
992, 91 CCA 494 (certiorari den 214 
U. S. 519, 29 SCt 700, 53 L. ed. 1065)] 
(stating West Virginia law). ; 

[f{] Purpose of statutes.— (1) 
“The defect in the law as it then 
stood, was, that in all cases where 
one joint owner had ousted another, 
or claimed adversely under a doubt- 
ful legal title, or disputed the other’s 
title, such other must maintain two 
actions, one at law to establish his 
title or right of possession, the other 
in equity for partition before he 
could secure partition of the joint 
property. If the court of equity 
could be given authority to determine 
questions respecting the legal title 
in the partition suit, extra expense as 
well as the delay incident to the 
prosecution of two successive actions, 
would be avoided, and one court could 
in the same suit do complete justice.” 
Camp Phosphate Co. v. Anderson, 48 
Fla. 226, 244, 37 S 722, 111 AmSR 77. 
(2) “It was to give power to do just 
what the court had not till then been 
able to do,—pass on the title as be- 
tween the parties interested under 
the common title. That was the evil 
to be remedied.” Cecil v. Clark, 44 
W. Va. 659, 664, 30 SE 216. 

[g] Rule applied.—It is not er- 
roneous to decree partition of lands 
among the heirs of a common ances- 
tor who, it is conceded, had title, the 
adverse claim of one of the heirs be- 
ing that she furnished the considera- 
tion for the title that was made to 
her mother, when the ancestor has 
been dead many years; and the evi- 
dence adduced to establish a result- 
ing trust is not convincing beyond a 
reasonable doubt. Evans y. Johnson, 
68 Fla. 350, 67 S 190. 

[h] Defense of an ouster between 
tenants in common, effected by the 
possession of a stranger under a 
contract of purchase from one of the 
cotenants, does not present a ques- 
tion of title of which a court of 
equity cannot take cognizance on a 
bill for partition of the land. Pick- 
ens v. Stout, 67 W. Va. 422, 426, 68 
SE 354 (“as all the parties must 
necessarily claim under the same 
title, all questions of title are cog- 
nizable in a suit for partition. There 
is no strange, adverse title involved, 
as color or otherwise’’). 

[i] Mental incapacity of a coten- 
ant’s grantor may be determined 
when the conveyance is attacked on 
that ground. Seefried v. Clarke, 113 
Va. 365, 74 SE 204. 

65. U.S.—Beebe v. Louisville, etc., 
R. Co., 39 Fed. 481 (stating Missis- 
Sippi law). 

Fla.—Christopher v. Mungen, 61 
Hay ols, oo el eho 

Miss.—Claughton vy. Claughton, 70 
Miss. 384, 12 S 340; Nugent v. Pow- 
ell, 68 Miss. 99. 

Va.—Goodman v. Goodman, 124 Va. 
579, 98 SE 625; Morgan y. Haley, 107 
Va. 331, 58 SE 564, 122 AmSR 846, 
13 LRANS 732, 13 AnnCas 204; Pil- 
low v. Southwest, etc., Impr. Co., 92 
Va. 144, 23 SE 32, 52 AmSR 804. 

W. Va.—Hamrick v. Dodrill, 104 W. 
Va. 490, 140 SE 479. 
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of title arising among the cotenants themselves,°® 
and confer no jurisdiction on the court to pass on | 
and determine the validity of titles which are wholly 
adverse and hostile to those of all the cotenants, and 
not derived from the same source.°* 

[§ 98] bbb. In Illinois and Alabama. 


In Dhnois 


fa] “To hold otherwise would 
nullify the statute, (1) and compel 
a resort to law to try title in every 
case in which the defendant set up 
title in himself, a result the statute 
was designed to prevent.” Claugh- 
ton v. Claughton, 70 Miss. 384, 387, 
12 S 340.. (2) “If the jurisdiction of 
the circuit court could be defeated in 
this manner, the statute would be of 
little value, and would fail to attain 
the chief object for which it was 
passed.”’ Pillow v. Southwest, etc., 
Impr. Co., 92 Va. 144, 23 SE 32, 53 
AmSR 804. 


66. See cases infra note 67; and 
cases supra this section. 

67. Claughton vy. Claughton, 70 
Miss. 384, 12 S 340; Cooper v. Fox, 
67, Miss. (23%, TS) 342) Nugent av. 
Powell, 63 Miss. 99; Goodman _ v. 
Goodman, 124 Va. 579, 98 SE 625; 
Bailey v. Johnson, 118 Va. 505, 88 
SE 62; Litz v. Rowe, 117 Va. 752, 86 


SE 155, LRA1916B 799; Preston v. 
Virginia Min. Co., 107 Va. 245, 57 SE 
651; Pillow v. Southwest, etc., Impr. 
Co., 92 Va. 144, 23 SE 32, 53 AmSR 
804; Arnold v. Mylius, 87 W. Va. 727, 
105°‘SE 920; Carberry v. West Vir- 
ginia, etc., R. Co., 44 W. Va. 260, 28 
SE 694. See Cecil v. Clark, 44 W. Va. 
659, 30 SE 216 [lim and expl Moore 
v. Harper, 27 W. Va. 362; Hudson v. 
Putney, 14 W. Va. 561 (in both of 
which a rule contrary to that stated 
in the text might be inferred)]; Da- 
vis v. Settle, 43 W. Va. 17, 26 SE 557 
[expl Moore v. Harper, supra]. But 
see Bland v. Bland, 105 Miss. 478, 62 
S 641 (where it was held that the 
chancery court may try and settle 
all questions of title not only with re- 
lation to controversies between the 
cotenants as to title, but also alleged 
titles of those who are not cotenants 
but who are made parties to the 
suit). 

[a] As otherwise expressed (1) 
the statutes do ‘not authorize the 
court to pass on the title of a stran- 
ger claiming under a different title, 
adverse to the title under which the 
partition is to be made; nor can such 
stranger and his -hostile title, be 
brought into such suit, and the con- 
flict between the two hostile rights 
settled as incident to partition.’’ Da- 
vis v. Settle, 48 W. Va. 17, 18, 26 SE 
557. (2) “Only those having an in- 
terest in the result sought, the parti- 
tion, can be made parties.” Cooper 
Ve O55, NOM, MISS. 0237, wads cedun Sieoiaee 
[quot Claughton v. Claughton, 70 
Miss. 384, 387, 12 S 340]. To same 
effect Nugent v. Powell, 63 Miss. 99. 

[b] Thus (1) a number of heirs 
of a dead man, suing for partition 
of his lands among themselves, could 
not bring into that suit one not an 
heir, but claiming a title distinct 
from that of their father,’and hostile 
to it, because it covered a part or all 
of their land. Davis v. Settle, 43 W. 
Va. 17, 26 SE 557. (2) Nor can a ten- 
ant in common, whether his title be 
a legal or an equitable one, by ex- 
hibiting a bill for partition against 
his cotenant and the holder of a title 
or claim adverse to both of them, as 
that of a homestead exemption, draw 
the latter into the suit, and force the 
trial and determination of his title 
or claim, with the view of having it 
canceled, as a cloud upon complain- 
ant’s title. Nugent v. Powell, 63 
Miss. 99, 100. (3) Questions of title 
to land, dependent upon issues of fact 
proper for jury determination and 
arising out of uncertainty as to the 
location of boundary lines between 
tracts of land held under different 
and hostile titles, one of them by 
three persons, and the adjoining 
tracts by two of them, cannot be 
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the statutes are construed as conferring broader 
powers on the chancery court than those enumerated 
in the preceding section,®® and are held to give this 
court jurisdiction in partition suits to determine all 
disputed questions of title not only as between the 
cotenants themselves, but also all questions of title to 
the premises sought to be partitioned without regard 
to their source, such as title of third parties claiming 
adversely to all the cotenants without any title or in- 
Under the present 
the rule governing suits 
brought in the chancery court is the same as that 
in Illinois,7! and it is immaterial whether the suit 
is for partition by metes and bounds or by sale for 
Under the present statute relating to 
partition suits brought in probate courts of this 
state,7® where suit is brought in the probate court, 
either for partition by division’‘ or for sale for dis- 


terest in common with them.®® 
statute of Alabama,’°® 


division.*? 


heard and determined by a court of 
equity in a suit for partition of the 
tract owned by all of them as coten- 
ants. Where questions of title de- 
pended on disputed boundary lines 
under hostile titles, it was immate- 
rial, as affecting the right to have 
the title adjudicated in a suit for 
partition, that the titles to all the 
tracts went back to a common source, 
since, when land once held as a single 
tract has been divided by alienation 
into separate tracts and conveyed to 
different people, the several titles so 
created are hostile to one another. 
Arnold v. Mylius, 87 W. Va. 727, 105 
SE 920. 

[ec] Limitation of rule; interven- 
tion of third party.—Where, in a suit 
to partition lands between heirs at 
law, a third person files a cross bill 
claiming title under a grant from the 
state for the purpose of establishing 
title and for the removal of the cloud 
thereon which he alleges that the 
claims of the prior grantees created, 
the court may annul his grant on evi- 
dence showing it to be invalid since, 
having intervened in the partition 
suit for the purpose of establishing 
his title and removing the cloud 
thereon, the owner of the grant can- 
not complain of the exercise of the 
jurisdiction which he invoked, al- 
though if he had chosen to do so, he 
could have instituted an action of 
ejectment for the assertion of the 
title claimed. Chapman vy. Kite, 130 
Va. 70, 107 SE 702. 

68. See supra § 97. 

69. Gage v. Chicago Title, etc., Co., 
303 Ill. 569, 136 NE 483; Kirk v. Kirk, 
325 111-7 296, 156 NE 2945 Plummer 
v. Worthington, 321 Ill. 450, 152 NE 
123 etLUL DUb Vv. ballots 2 cor Lille 306, 
VIZINE 690:  Glesiy. Carlin, 2.07 hy 
192, 69 NE 928; Wilson vy. Dresser, 
152 Ill. 387, 38 NE 888; Mott v. Dan- 
ville Seminary, 129 Ill. 403, 21 NE 
927; Gage v. Bissell, 119 Ill. 298, 10 
NE 238; Gage v. Reid, 104 Ill. 509; 
Gage v. Lightburn, 93 Ill. 248; Hen- 
richsen v. Hodgen, 67 Ill. 179. 

[a] Reasons for, and discussion 
of, the conclusions reached are thus 
summarized: “The thirty-ninth sec- 
tion is very broad and confers more 
comprehensive jurisdiction than the 
fifth and sixth sections. It provides 
that ‘in all suits for the partition of 
real estate, whether by bill in chan- 
cery or by petition, under this act, 
the court may investigate and deter- 
mine all questions of conflicting or 
controverted titles, and remove clouds 
upon the titles to any of the prem- 
ises sought to be partitioned.’ When 
we consider that this provision was 
adopted as an amendment, it is ap- 
parent that it was intended to en- 
large the scope of the fifth and sixth 
sections. These sections fully cov- 
ered and conferred jurisdiction to 
find the ownership and interest of 
the parties derived from the same 
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eral. 


source and in the same chain of titles. 
The thirty-ninth section must there- 
fore haye been intended to enlarge 
their operation so as to embrace all 
known claims and titles to the prem- 
ises sought to be partitioned, without 
regard to their source.” Hurlbut v. 
Talbot, 273 Ill. 356, 364, 112 NE 697. 

70. Code § 5232 as amended by 
Acts (1920) p 164 @&f«the title of 
the complainants seeking partition or 
sale of lands for a division shall be 
controverted, or should the title or 
claim of any of the parties to the 
cause be adverse to that of one or 
more of the other parties, it shall 
not be necessary for the court to dis- 
miss the bill or delay the suit for an 
action at law to try the title, but 
the question of title shall be tried and 
determined in the suit by the Chan- 
cery Court, which shall have power 
to determine all questions of title, 
and to remove all clouds upon the 
title, if any, of the lands, whereof 
partition is sought and to apportion 
incumbrances, if partition be made of 
land incumbered and it be deemed 
proper to do so; and the Court may 
adjust the equities between and de- 
termine all claims of the several co- 
tenants, or claimants as well as the 


equities and claims of the incum- 
brances’’). 
71. Sandlin v. Anders, 210 Ala. 


3965793) Seo. 

{a] Purpose of the statute, it is 
said, is to settle all questions of title 
by whomsoever held in one suit in 
equity. Sandlin v. Anders, 210 Ala. 
3.96) 298) Ss 72:99: 

[b] Prior to the present statute 
it was held that a joint owner could 
not seek in one proceeding a partition 
as against a recognized cotenant and 
also a quieting of his title against 
outside parties claiming adversely to 
him and his cotenants without any 
interest or title in common with them. 
Brown v. Feagin, 174 Ala. 438, 57 S 
20; Bullock v. Knox, 96 Ala. 195, 11 
S 339 (the view being taken that par- 
tition between the two owners, and 
a contest between them on the one 
hand and a stranger on the other hand 
who sets up an unfounded claim to 
an interest in the property, are dis- 
tinct matters which have no connec- 
tion with each other). 

72. Sandlin v. Anders, 210 Ala. 
BION YS) Seago 

73. Code (1907) § 5220 (‘no di- 
vision or partition or sale, for dis- 
tribution can be made under this ar- 
ticle, in the probate court when an 
adverse claim or title is asserted by 
any one, or broug‘ht to the knowledge 
of the commissioners, or of the judge 
of probate’’) 

[a] Former statute (1) which pro- 
vided that “no division or partition or 
sale for distribution can be made un- 
der this article, in the probate court 
when an adverse claim or title is as- 
serted by any one, or brought to the 
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tribution,”® and an adverse claim of title is asserted, 
the court must investigate the good faith thereof, 
and if such claim or title is asserted in good faith, 
the probate court is without jurisdiction to proceed 
further unless it is clear that defendant has neither 
actual possession of the property claiming adversely 
nor superior title;7® but if it is clear that he had 
neither such actual possession nor superior title, the 
probate court has jurisdiction notwithstanding the 
good faith of the asserted adverse claim.*” 

(cc) In the Code States’*’—aaa. In Gen- 
In the so-called code states, where the courts 
of common law and equity are‘merged and the courts 
are empowered to administer both legal and equitable 
remedies,’® the courts have jurisdiction in partition 
suits to determine disputed or doubtful questions of 
title, and it is not necessary as at common law to 
have the title tried in a separate action. *° 


The de- 


knowledge of commissioners, or of 
the judge of probate,” was held not 
to apply to proceedings in the probate 
court for the sale of lands for dis- 
tribution. Johnson v. Gartman, 173 
Ala. 290, 55 S 906; Hillens v. Brins- 
field, 108 Ala. 605, 18 S 604 [overr 
Ballard v. Johns, 80 Ala. 32]. (2) 
It was held that the only title or 
claim of title which could defeat a 
sale for division was actual adverse 
possession of land under a claim of 
exclusive ownership. The mere as- 
sertion of a hostile claim without ad- 
verse possession was not sufficient. 
Hillens v. Brinsfield, supra [overr 
Bailard v. Johns, supra]. 


74. Layton v. Campbell, 155 Ala. 
220, 46 S 775, 1830 AmSR 17. 
75. Langley v. Langley, 196 Ala. 


566, 72 S 91. Compare Cross v. Wat- 
son, 197 Ala. 171, 72 S 394 (where it 
was held that, in an action for the 
sale of land for division among ten- 
ants in gommon, the fact that the 
husband of one of the defendants 
was in exclusive adverse possession 
of the entire property sought to be 
partitioned, claiming it as his own, 
he not being one of the alleged ten- 
ants in common, did not oust the ju- 
risdiction of the probate court to 
make a decree for sale for division 
among those who, apart from any 
question as to the claim of the party 
in adverse possession, were the ad- 
mitted owners of the property in un- 
divided moieties [a decision which, 
apparently based on ‘the ground that 
the adverse holder was not a coten- 
ant, seems to be in contradiction of 
the express provision of the statute, 
which prohibits partition when an ad- 
verse claim or title is asserted “by 
any one,” and is not reconcilable with 
Langley v. Langley, supra]). 

76. See cases supra note 75. 

77. Layton v. Campbell, 155 Ala. 
220, 46 S 775, 130 AmSR 17. 

78. Necessity for trial of issue of 
title by jury see infra 394. 

79. See Actions §§ 128, 176-184. 

80. U. S—Parker v. Kane, 22 How. 
1,16 L. ed. 286; Forderer v. Schmidt, 
146 Fed. 480, 77 CCA 36. 

Cal.—Martin v. ‘Walkern 582: Oaks 
590; Gates v. Salmon, 35 Cal. 576, 
95 AmD 139; Bollo v. Navarro, 33 Cal. 
459; Morenhout v. Higuera, 32 Cal. 
289; De Uprey v. De Uprey, 27 Cal. 
329, 8( AmD 813: Kuns-y. Dias, 32 
Cal, A. 651, 163 P 1052. 


Ga iffin, 153 Ga. 547, 
re SE LG Griffin v.sGriffin, 33 Ga. 


Ind.—Thompson y. Henry, 153 Ind. 
56, 54 NE 109; Branson v. Studabaker, 
133 Ind. 147, 33 NB 98; Robertson v. 
Vancleave, 129 Ind. 217, 26 NE 899, 
29 NE 781, 15 LRA 68; Schissel v. 
Dickson, 129 Ind. 1389, 28 NE 640; 
Hawkins v. Taylor, 128 Ind. 431, 27 
NE 1117; Powers v. Nesbit, 127 Ind. 
497, 27 NE 501; Davis v. Lennen, 125 
Ind. 185, 24 NE 885; Isbell v. Stew- 


For later cases, developrents and changes in the law see cumulative Annotations, same title, page and note number. 
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termination of the question of title is merely inci- 
dental to the main purpose of the action which is 
the partition of the property held in cotenancy.*t In 
many of the code states the general principle above 
stated in the first paragraph of text in this section 
has been affirmed by express statutory provisions re- 
lating specially to suits for partition;S* and in some 
it has been expressly declared that the jurisdiction of 
the court is not limited to a determination of doubt- 
ful or disputed titles between the cotenants them- 
selves, but that the court may consider and settle 
all questions of title to the premises without regard 
to their souree,®* such as title of third parties claim- 
ing adversely to all the cotenants and having no in- 


terest in common with them.§¢ 


[§ 100] bbb. Where Courts of Law and Equity 
In some of the code states, where 
the anomalous practice of keeping courts of law and 
equity separate prevails, it is now the rule by ex- 
press statutory provision that, in partition proceed- 
ings in a court of equity, questions of title as well 


Are Separate. 


as possession are adjudicated.*° 


[§ 101] (dd) In Quasi-Code States. 


art, 125 Ind. 112, 25 NE 160; L’Hom- 
medieu y. Cincinnati, ete., R. Co., 120 
Ind. 435, 22 NE 125; Watson v. Camp- 
er, 119 Ind. 60, 21 NE 323; Smock v. 
Reichwine, 117 Ind. 194, 19 NE 776; 
Woolery v. Grayson, 110 Ind. 149, 10 
NE 935; Spencer v. McGonagle, 107 
Ind. 410, 8 NE 266; Thorp v. Hanes, 
107 Ind. 324, 6° NE'920; "untz’ v. 
Greve, 102 Ind. 173, 26 NE 128; Mil- 
ler v. Noble, 86 Ind. 527; McMahan 
v. Newcomer, 82 Ind. 565; Godfrey v. 
Godfrey, 17 Ind. 6, 79 AmD 448; Wol- 
cott v. Wigton, 7 Ind. 44; Kepper v. 
Schumaker, 85 Ind. A. 539, 153 NE 
417; Benbow vy. Studebaker, 51 Ind. 
A. 450, 99 NE 1033; Pence v. Long, 
38 Ind. “A: 63) 77 NE: 961. 
Iowa.—Bibler v. Bibler, 216 NW 
99; Granger v. Granger, 172 Iowa 
159, 152 NW 503, 154 NW 305. 
Kan.—Goodnough v. Webber, 75 
Kan. 209, 88 P 879; English v. Eng- 
lish, 53 Kan 173.35; 2 1107. 


Minn.—Bonham v. Weymouth, 39 
Minn. 92, 38 NW 805. 
Mo.—Lindell Real Est. Co. v. Lin- 


dell, 142 Mo. 61, 43 SW 368; Hart v. 
Steedman, 98 Mo. 452, 11 SW 993; 
Holloway v. Holloway, 97 Mo. 628, 11 
SW 233, 10 AmSR 339: 

Nebr.—Phillips v. Dorris, 56 Nebr. 
293, 76 NW 555. See Fisher v. Fish- 
er, 80 Nebr. 145, 113 NW 1004 (recog- 
nizing rule); Schimpf v. Rhodewald, 
62 Nebr. 105, 86 NW _ 908. 

N. M.—Montoya v. Vigil, 16 N. M. 
349, 120 P 676 [aff 232 U. S. 375, 34 
SCt 413, 58 L. ed. 645]; Baca v. Ana- 
ye. 14 N. M. 382, 94 P 1017, 20 AnnCas 


N. Y.—McKenna v. Meehan, 248 N. 
Y. 206, 161 NE 472; Delcambre v. 
Delcambre, 210 N. Y. 460, 104 NE 
950; Kellum v. Corr, 209 N. Y. 486, 
103 NE 701; Brown v. Feek, 204 
INE Ye 236.910 Ni 526 Place v. kKen- 
nedy, 188 Ni Y. 590,' 81 NB" 1173; 
Wallace v. McEchron, 176 N. Y. 424, 
68 NE 663; Satterlee v. Kobbe, 173 
N. Y. 91, 65 NE 952; Weston v. Stod- 
dard. Lot Nees -15'9 waa SNH 96255 33 
AmSR 697, 20 LRA 624; Townsend 
vw Borert,-126 Nv -Y¥2: 370; 2% NB 555, 
22 AmSR 835; Hicks vy. Pearsall, 164 
App. Div. 721, 150 NYS 207; Curran 
v. Hosey, 153 App. Div.557, 138 NYS 
910; Smith v. Allen, 139 App. Div. 
657, 124 NYS 380; Johnson v. Ale- 
shire, 130 App. Div. 178, 114 NYS 
398; Leidenthal v. Leidenthal, 121 
App. Div. 269, 105 NYS 807; Law- 
rence v. Norton, 116 App. Div. 896, 
102 NYS 481; Place v. Rogers, 101 
App. Div. 193, 91 NYS 912; Place v. 
Kennedy, 89 App. Div. 167, 85 NYS 
766 [app dism 183 N. Y. 509 mem, 76 
NE 1106 mem, 188 N. Y. 590 mem, 81 
NE 1173 mem]; Kurtz v. Wiechmann, 
75 App. Div. 26, 77 NYS 964; Booth 


; 
£ 
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where there is no distinction between law and equity 
in the determination of causes, conflicting claims to 
title between the coowners in a partition suit may be 
determined,®® whether the title be legal or equita- 
ble;8? and this practice has been expressly affirmed 
by a statute providing that the court in partition 
may determine all questions of law or equity affect- 
ing the title of the property involved.*® 

[§ 102] (ee) In Civil Law States. 
courts of probate existing before the organization of 
the judiciary under the constitution of 1845 had ju- 
risdiction of partition to succession property and 
power to determine questions of title to realty arising 
from such actions either directly or indirectly.*® 
But where the partition is not strictly a partition of 
a succession, the district court may, in addition to 
partitioning property between the parties, also as- 
certain and determine their rights in the property; 
in these circumstances the partition is not exclusive- 
ly cognizable by the courts of probate.°®% 

[§ 103] (b) Equitable Title. 


In Louisiana 


While the general 


rule is otherwise in respect of legal titles,®® different 


In Texas, 


v. Fordham, 73 App. Div. 109, 76 NYS 
664; Drake v. Drake, 61 App. Div. 1, 
70 NYS 163; Best v. Zeh, 82 Hun 232, 
31 NYS 230 [aff 146 N. Y. 363 mem, 
41 NE 88 mem]; Fisher v. Lister, 130 
Mise. 1, 223 NYS 321 [mod on other 
grounds 222 App. Div. 841 mem, 226 
NYS 484 mem]; Allen v. Litchard, 
93'* Mise. 197, 157 NYS. 19’ Patt 179"App. 
Div. 959 mem, 166 NYS 1085 mem]; 
Dixon v. Dixon, 38 Misc. 652, 78 NYS 
255; Wallace v. Curtis, 29 Misc. 415, 
61 NYS 994; Collins v., Collins, 13 
NYS 28 [aff 1381 N. Y. 648 mem, 30 
NE 863 mem]; Shannon vy. Pickell, 2 
NYSt (1603 .Knapp. v. Burton, 7 
NYCivProc 448. 

Oh.—Perry v. Richardson, 27 Oh. 
St. 110. But see Hardway v. Con- 
sumers’ Brewing Co., 34 Oh. Cir. Ct. 
600 [aff without op 87 Oh. St. 485, 102 
NE 1122]. 

S. C.—Brock v. Nelson, 29 S. C. 49, 
6 SE 899; Reams v. Spann, 28 S. C. 
aes SE 325; McGee v. Hall, 23 S. 

S. D.—Vincent v. Hardin, 38 S. D. 
414, 161 NW 613. : 

Wash.—Crowley v. Byrne, 71 Wash. 
444, 129 P 113; Chapman vy. Allen, 11 
Wash. 627, 40 P 219; Kromer v. Fri- 
day, 10 Wash. 621, 39 P 229, 32 LRA 
671; Hill we Young, 7° Wash. 33; 34 
P 144. 

Wis.—Tobin v. Tobin, 45 Wis. 298. 

[a] Where there is “but one Court, 
which has in the premises all the 
powers of both law and equity Courts 
under the old system; there is, there- 
fore, in such a case no necessity for 
two actions, one at law and the other 
in equity, as under the former sys- 
tem. On the contrary, the Court 
proceeds in one action, and first tries 
and determines all the questions at 
law; and if the decision is favorable 
to the plaintiff, then takes up and 
disposes of the equitable part of the 
case; if for the defendant, the par- 
tition is denied without any further 
action.’ **Bolto w. “Navarro, 33°°Cat. 
459, 467 [quot Baca v. Anaya, 14 N. 
M:. 382, 392, 94 P 1017, 20 AnnCas 77]. 
See Parker v. Kane, 22 How. (U. S&S.) 
1, 17, 16 L. ed. 286 (“In Great Britain, 
a Chancellor might thave considered 
this as a case in which to take the 
opinion of a court of law, or to stay 
proceedings in the partition and 
eross-suits until an action of law 
had been tried, to determine the legal 
title. Rochester v. Lee, 1 Macn. & G. 
467, 47 EngCh 373, 41 Reprint 1346; 
Clapp v. Bromagham, 9 Cow. (N. Y.) 
530. But such a proceeding could 
not be expected in a State where the 
powers of the courts of law and 
equity are exercised by the same per- 


sons’’). 
[b] In North Carolina, under the 


considerations prevail if an equitable title is involved 


policy of the code of civil procedure, 
that all matters of controversy grow- 
ing out of the same transaction, or 
concerning the same subject, between 
all the parties having an interest 
therein, be disposed of in one action, 
a proceeding for partition, com- 
menced before the clerk of the su- 
perior court, should not be dismissed, 
where defendant alleges himself to 
be the sole owner. The superior 
court has jurisdiction thereof. Good- 
man v. Sapp, 102 N. C. 477, 9 SE 483. 

81. Middlecoff v. Cronise, 155 Cal. 
185,100 P 232,17 AnnCas 1159. 

82. See California, Iowa, Missouri, 
New York, South Dakota, Washing- 
ton, and Wisconsin decisions supra 
note 80 and statutes of those states. 

_{a] ._The policy of the code provi- 
sions, it is said, is to prevent a multi- 
plicity of actions concerning the 
same real estate. Robertson v. Van- 
cleave, 129 Ind. 217, 26 NE 899, 29 Nl 
781, 15 LRA 68. 

83. See California, New Mexico, 
New York, and South Carolina cases 
supra note 80. 

84. See cases infra this note. 

_[a] Rule applied.—(1) In parti- 
tion proceedings not only the rights 
of cotenants, but a those of a 
stranger to the title iming as as- 
Signee of a certain certificate under 
sale or execution may be passed on. 
Dixon v. Dixon, 38 Mise. 652, 78 NYS 
255. (2) One who claims a two-thirds 
interest may make the owner of the 
other one-third interest a defendant 
in proceedings for partition, and also 
one who. claims the premises uncer 
a_tax deed. Wallace v. McEchron, 
LG) INE Yo, "424" 68 INEP663.00.(3) sen he 
district court may, in addition to par- 
titioning property between the par- 
ties, also ascertain and determine 
their rights in the property. Rhodes 
v. Rhodes, 10 La. 85. 

85. Murray v. Murray, 107 Or. 121, 
213 P 409; Jacobs v. Jacobs, 92 Or. 
255, 180 P 515; French vy. Goin, 75 
Or. 255, 146 P 91. 

86. De La Vega v. League, 64 Tex. 
205; Green v.. Churchwell, (Tex. Civ. 
A.) 222 SW 341; Banks v. Blake, 
(Tex. Civ. A.) 143 SW 1188. See Lee 
va Wiysong, » 128) Eed. 1833) “63 CCA 
483 (construing Texas law). 
oe De La Vega y. League, 64 Tex: 

88. See Miller v. Odom, (Tex. Civ. 
A.) 152 SW 1185 (Rev. St. [1895] art 
3610). 

89. 
329. 

Jurisdiction of probate court see 
infra § 215. 

89¥4. Rhodes v. Rhodes, 10 La. 85, 

90. See supra § 89. 


Pierce v. Pierce, 2 La. Ann. 
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and such title is disputed or doubtful, and the court 
will decide the question of title and partition the 
premises if a proper case is made for partition.®? 
If the rule were otherwise a party relying on an eq- 
uitable title would be without any remedy at all,°? 
since equitable titles belong peculiarly to courts of 
equity and cannot be sent to courts of law for de- 
termination.®* Nevertheless, the owner of an equita- 
ble interest in a tract of land cannot draw into a suit 
for partition a question of title of which the court 
could not take cognizance at the instance of the own- 
er of a complete and perfect legal title.°* 

[§ 104] (c) Title Legal in Part and Equitable in 
Part. It has been said that it would be proper, 
when the title is in part equitable and in part legal, 
or when the title of a part of the claimants is eq- 
uitable and a part legal, for the chancellor to retain 
the cause, and make partition, compelling those in 
whom the legal title vests to convey according to the 
partition awarded.?® 

[§ 105] (2) In Actions at Law. 
law for partition, if the legal title 
question will be determined in this 


In an action at 
is disputed, that 
action.®® Plain- 


91. U. S.—Heinze vy. Butte, etc., [b] 


PARTITION 


Where by cross bili an inter- 


; [§§ 103-106 
tiff should not be forced to resort to an action of 
ejectment for that purpose.®? If the issue as to ti- 
tle®8 is found in plaintiff’s favor a judgment that 
partition be made should be rendered.®® Under a 
statute providing that, where a writ of partition is 
issued, the court shall examine the title and rights 
of the defendants, as well as of plaintiff, and shall 
give judgment accordingly, the court cannot, in par- 
tition, set off plaintiff’s share to him in severalty and 
leave the shares of defendants undivided,’ although 
the uncertainty is wholly as to defendants’ title.” 
[§ 106] b. Personal Property.*’ The general rule 
that, in the absence of positive statutory authoriza- 
tion, a court of equity in which partition of land is 
sought is without jurisdiction to determine disputed 
or doubtful questions of title where the title involved 
is a legal one,* is not applied to bills for the partition 
of personal property, courts of equity. having juris- 
diction of bills for the partition of personal proper- 
ty, even though the title is doubtful or disputed.® 
The reason is that such partition cannot be had in 
courts of law,® the jurisdiction of courts of equity of 
suits for the partition of personal property being 


Van Riper v. Berdan, 14 N. J. L. 132. 


Cons. Min. Co., 126 Fed. 1, 61 CCA 63 
[certiorari den 195 U. S. 631 mem, 
25 SCt 788 mem, 49 L. ed. 353 mem]; 
Lamb v. Starr, 14 F. Cas. No. 8,021, 
Deady 350; .Vint v. King, 28 F. Cas. 
No. 16,950 

Ala.—Harrison v. Taylor, 111 Ala. 
317,19 S 986. 
ae C.—Goodman v. Wren, 34 App. 

Ill.—Dorman vy. Dorman, 187 Ill. 
154, 58 NE 235, 79 AmSR 210. 

Ind.—Foust Vv. Moorman, 2 Ind. 17. 

Ky.—Overton v. Woolfolk, 6 Dana 
Bile 

La.—Rhodes v. Rhodes, 10 La. 85. 

Md.—Lewis v. Lewis, 136 Md. 601, 
110 A 885; Campbell v. Lowe, 9 Md. 
500, 66 AmD 339. 

Mich.—Frenzel v. Hayes, 242 Mich. 
631, 219 NW 740; Hooper v. DeVries, 
115 Mich. 231, 73 NW 132. 

Mo.—Davies v. Keiser, 297 Mo. 1, 
246 SW 897; Holloway v. Holloway, 
97 Mo. 628, 11 SW 233, 10 AmSR 339; 
Reed v. Robertson, 45 Mo. 580; Rein- 
hardt v. Wendeck, 40 Mo. 577; Welch 
v. Anderson, 28 Mo. 293. 

Nebr.—Lynch v. Lynch, 18 Nebr. 
586, 26 NW 390. 

N. J.—Woglom v. Kant, 69 N. J. Eq. 

489, 61 A 9; Slockbower v. Kanouse, 

50 N. J. Eq. 481, 26 A 333; Lucas v. 
King, 10 N. J. Eq. 277. See Ellis v. 
Feist, 65 N. J. Eq. 548, 56 A 369 (rec- 
ognizing rule). 

N. Y.—Knapp v. Hungerford, 7 


Hun 588; German y. Machin, 6 Paige 
288; Coxe v. Smith, 4 Johns. Ch. 
271; Wilkin v. Wilkin, 1 Johns. Ch. 
111; Matthewson v. Johnson, Hoffm. 
559; Conklin v. Conklin, 3 Sandf. Ch. 
64. 


N. C.—Donnell v. Mateer, 42 N. C. 


94. 
Oh.—Delaney v. McFadden, 8 Oh. 
Dec. (Reprint) 381, 7 CincLBul 267. 
Pa.—Hanna v. Clark, 189 Pa. 321, 


41 A 981; Hayes’ App., 123 Pa. 110, 16 

A 600. 
Tenn.—Leverton Vv. Waters, 7 
Carter vy. Taylor, 3 Head 


Coldw. 20; 
30. 


W. Va.—Arnold v. Mylius, 87 W. 
Va. 727, 105 SE 920. 

Wis. —-Morgan v. Mueller, 107 Wis. 
241, 883 NW 313; Morse v. Stockman, 
65 Wis. 36, 26 NW 176; Deery v. Mc- 
Clintock, 31 Wis. 195. 

Eng.—Cartwright v. Pultney, 2 
Atk. 380, 26 Reprint 630. 

[a] “A court of equity is the ap- 
propriate tribunal to pass upon such 
a title, and it will decide all disputes 
concerning it in the partition suit, 
and grant relief accordingly.” Read 
v. Huff, 40 N. J. Hg. 229, 233. 


vener in a partition suit: sets up an 
equitable title toxthe interest claimed 
by complainant, and prays that cer- 
tain deeds be canceled on the ground 
of the insanity of the grantor and of 
fraud, and that he be decreed to be 
the owner of such interest, there is 
no occasion for the court to stay the 
partition suit but it may properly 
proceed and try all the issues raised 
at the same time, the effect neces- 
sarily being to defer any action as 
to partition until the issues raised 
by the cross bill have been deter- 
mined; and especially is such pro- 
cedure appropriate where the cross 
bill contains all the essentials of an 
original bill for affirmative relief, 
and in effect prays for partition. 
Heinze v. Butte, etc.; Cons. Min. Co., 
126 Fed. 1, 61 CCA 63 [certiorari den 
195 U. S. 681 mem, 25 SCt 788 mem, 
49 L. ed. 353 mem]. 

92. Campbell v. Lowe, 9 Md. 500, 
66 AmD 339; White v. Smith, (N. J. 
Ch.) 60 A 399; Arnold v. Mylius, 87 
W.. Va. 727, 105 SE 920; -Cartwright 
v. Pultney, 2 Atk. 380, 26 Reprint 630. 

93. U. S—lLamb vy. Burbank, 14 F. 
Cas. No. 8,012, 1 Sawy. 227. 

Ala.—Berry v. Webb, 77 Ala. 507. 

Ind.—Foust v. Moorman, 2 Ind. 17. 

Md.—Lewis v. Lewis, 136 Md 601, 
110 A 885; Campbell v. Lowe, 9 Mad. 


500, 66 AmD 339. 

N. J.—Bacon v. Fay, 63 N. J. Ea. 
411, 51 A 797. 

N. Y.—Coxe v. Smith, 4 Johns. Ch. 


271. 
ae C.—Garrett v. White, 38 N. Cc. 
Eng.—Cartwright v. Pultney, 2 
Atk. 380, 26 Reprint 630. 
And see supra § 86. 
94. Arnold v. Mylius, 87 W. Va. 


727, 105 SE 920. 
[a] Thus, even though in parti- 
tion the title of one of the cotenants 


is merely equitable and he is a co-j; 


tenant with another cotenant in ad- 
joining lands, boundary lines to 
which are disputed, there is no juris- 
diction in such suit to determine the 
ownership of the lands in dispute by 
reason of the conflicting claims as 
to the location of the boundaries. 
Arnold v. Mylius, 87 W. Va. 727, 105 
SE 920. 

95. Overton v. Woolfolk, 6 Dana 
(Ky.) 371 (as, in such cases, a court 
of law, not having the power to take 
cognizance of the equitable interests, 


could not do final and full justice be- | 


tween the parties). 

96. Pond v. Hussey, 111 Me. 297, 
89 A 14; Allen v. Hall, 50 Me. 2538; 
Rowley v. Rowley, (Mo.) 197 SW 152; 


Compare Camp Phosphate Co. v. An- 
derson, 48 Fla. 226, 37 S 722, 111 Am 
SR 77 (dictum to the effect that, in 
an action at law for partition, the 
court could not determine the vya- 
lidity of an adverse legal title set up 
by defendant). 

[a] In North Carolina a plea of 


; sole seizin may be entered before the 


clerk and on transfer to the court in 
session the issue will be determined 
as in an action of ejectment. Col- 
trane v. Laughlin, 157 N. C. 282, 72 
SE 961; Shannon v. Lamb, 126 N. C. 
38, 35 SE 232; Alexander v. Gibbon, 
118 N.C. -796, 24 SH 748,54 AmSR 
757; Purvis v. Wilson, ON. CG. 22 
69 AmD 773 (if the proceeding is in 
a court of common law, and defend- 
ant pleads “non tenent insimul” [sole 
seizin in himself], which is the ‘‘gen- 
eral issue” in the action for partition 
[6 Comyn Dig. tit Pleader p 475, 
Boothe Real Actions p 246], the is- 
sue joined upon that plea is tried 
like other issues, and, if found in 
favor of plaintiff, there is judgment 
that partition be made). 


97. Purvis v. Wilson, supra. 
98. Pond y. Hussey, 111 Me. 297, 
89 A 14; Allen vy. Hall, 50 Me. 253 


(the issue must be tried by a jury, 
and their verdict is the basis of the 
judgment). : 

99. Purvis v. Wilson, 50 N. C. 22, 
69 AmD 773. 

1. Mercur v. Jackson, 3 Pa. Co. 387. 

2. Mercur v. Jackson, supra. 

3. Personal property: 
a oa to partition see supra § 


Possession necessary see infra § 118. 
Uniting with realty see infra § 163. 
What court has: jurisdiction see in- 

frac, c- 

4 See supra § 89. 

5. ‘Ala.—Thompson vy. Thompson, 
107 Ala. 163, t8 S 247; Smith v. Dunn, 
OTP Alanarodio. 

Ind.—Robinson vy. Dickey, 143 Ind. 
105, 42 NE 679, 52 AmSR 417. 

Mich. —Godtrey v. White, 60 Mich. 
£43, ae NW 593, 1 AmSR 587. 

N. C.—Weeks v. Weeks, 40 N. C. 
LIA b21 122) Az AnD 358; Edwards 
Vv. Bennett, 32 N2Ce 3.6% 

Va.—Smith v. Saal 4 Rand. (25 
Va.) 95. 

6. Smith--v.,,.Dunn, 227 SAla. snide 
Edwards v. Bennett, 32 N. C. 361, 364; 
Smith v. Smith, 4 Rand. (25 Va.) 95. 

“ “Where there is a right there must 
be a remedy;’ and ex necessitate, 
the Court, in which the petition is 
filed, upon an adverse title in several- 
ty being set up, must try the title.” 
Edwards v. Bennett, supra. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


be 


_ General. 


§§ 106-107] 


exclusive.7 


7. See infra § 217. 

8 Drew v. Clemmons, 55 
312; Weeks v.. Weeks, 40 N. 
47 AmD 358, 

9. Weeks v. Weeks, supra. 


(Md.) 254; Wood v. Le Baron, 8 
Cush. (Mass.) 471; Marshall v. Cre- 
thore, 13 Mete. (Mass.) 462. See Call 
v. Barker, 12 Me. 320; Baylies v 
Bussey, 5 Me. 153. See also Barnard 
v. Pope, 14 Mass. 434, 7 AmD 225. 
But see later Maine decision infra 
note 13. 

11. See statutory provisions; 
infra §§ 117, 

[a] Abrogation or limitation of 
rule under particular statutes has 
been recognized in Long v. Long, 195 
Ala. 560, 70 S 733; Askins v. Mer- 
ritt, 254 Ill. 92, 98 NE 256; Williams 
v. Capital Min., etc., Co., 153 Ky. 772, 
156 SW 409; Leidenthal v. Leiden- 
thal, 121 App. Div. 269, 105 NYS 807; 
Fisher v. Lister, 130 Misc. 1, 223 NYS 
321 [mod on other grounds 222 App. 
Div. 841 mem, 226 NYS 484]. 


N.C. 
Cerri; 


and 


12. See supra § 85. 
13. U. S.—Holton v. Guinn, 65 
Fed. 450. 


Ala.—Chapman v. York, 208 Ala. 
274, 94 S 90; Fies v. Rosser, 162 Ala. 
504, 50 S 287, 186 AmSR 57. 

Ark.—Maupin v. Gains, 125 Ark. 
181, 188 SW 552; La Cotts v. Pike, 
91 Ark. 26, 120 SW 144, 134 AmSR 


48; Eagle v. Franklin, 71 Ark. 544, 
75 SW 1093. 
Conn.—Harrison vy. International 


Silver Co., 78 Conn. 417, 62 A 342; 
Adam v. Ames Iron Co., 24 Conn. 230. 

Ind.—Coquillard v. Coquillard, 62 
Ind. A. 489, 113 NE 481. 

Ky.—Shelby v. Shelby, 192 Ky. 304, 
233 SW 726 (recognizing rule). 

Me.—Pierce vy. Rollins, 83 Me. 172, 
22, A 110. 

Miss.—Spight v. Waldron, 51 Miss. 
356; Price v. Crone, 44 Miss. 571. 

Mo.—Mastin v. Ireland, 8 SW (2d) 
900; Buck v. McMinn, 300 SW 497; 
Pra v. Hutson, 139 Mo. 229, 40 SW 

6. 

Nebr.—Weddingfeld v. Wedding- 
feld, 109 Nebr. 729, 193 NW 227. 

N. J.—Yglesias v. Dewey, 60 N. J. 
Eq. 62, 47 A 59. 

N. Y.—Sullivan v. Sullivan, 66 N. 
Y. 37; Van Schuyver v. Mulford, 59 
N. Y. 426; Holder v. Holder, 40 App. 
Div. 255, 59 NYS 204; Boyd v. Dowie, 
65 Barb. 237; Mersereau V. Camp, 43 
Mise. 2538, 86 NYS 568 [aff 92 App. 
Div. 616 mem, 86 NYS 1141 mem]; 
Greene v. Greene, 7 NYS 30 [aff 54 
Hun 93, 7 NYS 284 (aff 125 N. Y. 506, 
26 NE 739, 21 AmSR 743)]; Hughes 
v. Hughes, 2 NYCivProc 139, McCar- 
tyCivProc 100, 11 AbbNCas 37, 63 
HowPr 408 faffi~ 30 "Hun 349]; 
O’Dougherty v. Aldrich, 5 Den. 385; 
Brownell v. Brownell, 19 Wend. 367. 

N. C.—Spring Green Church vy. 
Thornton, 158 N. C. 119, 73 SE 810. 

Oh.—Rawson y. Brown, 104 Oh. St. 
537, 136 NE 209. : 

Or.—Mansfield v. Hill, 56 Or. 400, 
107 P4771, 108 PB L007; Sterling v. 
Sterling, 43 Or. 200, 73 P 741; Sa- 
vage v. Savage, 19 Or. 112, 23 P 890, 
20 AmSR 795. 

Pa.—In re Lloyd, 281 Pa. 379, 126 
A 806. 

Porto Rico-—Perez v. Martinez, 8 


“Porto Rico Fed. 


8 
Vt.—Nichols v. Nichols, 28 Vt. 228, 


6 


However, it has been held that, where 
none of the tenants in common have possession of 
‘the property which is in possession of a third person 
claiming adversely, a bill for partition cannot be 
maintained until the tenants have recovered at law,® 
even though the person having such possession has 
been joined as a party defendant to the bill.® 

[§ 107] F. Possession To Sustain Action—1l. In 
While there are a limited number of deci- 
sions which have apparently reached the contrary 
conclusion,?® it has very generally been held, in the 
absence of statute providing otherwise,!! that to en- 


Lloyd v. Gordon, 2 Harr. & M.f 


PARTITION 


Defendant out 


67 AmD 699. 

W. Va.—Merritt v. Hughes, 36 W. 
Va. 356, 15 SE 56. 

. Wis.—-Morse v. Stockman, 65 Wis. 
36, 26 NW 176. 

'Png.— Giffard v. Williams, L. R. 5 
Ch. 546 

“The party applying for partition of 
lands must not only have a present 
estate in the premises as joint ten- 
ant or tenant in common, but he must 
have also the actual or constructive 
possession of his undivided share or 
interest in the premises.” Burhans v. 
Burhans, 2 Barb. Ch. (N. Y.) 398, 408. 

[a] Rule applied.— W here the own- 
er of land sold it and delivered pos- 
session during the lifetime of his 
second wife, and obligated himself to 
convey the legal title, and afterward 
the purchase price was fully paid, and 
the purchasers retained possession 
until after the death of the vendor 
and the subsequent death of his wife, 
his children by a former wife were 
not then entitled \to possession, enti- 
tling them to maintain partition, even 
on the theory that they were the own- 
ers of a share of the lands as_ en- 
forced heirs of the wife. Fry v. Hare, 
166 Ind. 415, 77 NE 803. 

[b] Rule applicable to both legal 
and equitable actions.—Adam v. Ames 
Iron Co., 24 Conn. 230. 

[ec] Mere temporary absence for 
business or pleasure from the land by 
the cotenant asking partition will not 
bar the right to partition. Shelby v. 
Shelby, 192 Ky. 304, 233 SW 726. 

fd] Right of entry for condition 
broken.—In accordance with the rule 
above stated, a mere right of entry 
for condition broken is not enough to 
authorize the owner of the right to 
maintain an action for partition. See 
infra § 204. 

[e] Stockholders of defunct cor- 
poration.—Wrhere a charter of a cor- 
poration has been forfeited for non- 
payment of license taxes, and all 
claims and demands against the de- 
funct corporation had been satisfied, 
the stockholders, as the legal or equi- 
table owners of their respective .in- 
terests in the real estate of the de- 
funct corporation, are entitled to pos- 
session thereof, and may maintain a 
suit for partition. Capuccio v. Caire, 
189 Cal. 514, 209 P 367. 

{f] Persons not in actual or con- 
structive possession must establish 
their rights by suit and obtain actual 
seizin before they can be in con- 
dition to demand a partition. Price 
v. Crone, 44 Miss. 571. 

14. See cases infra notes 15, 16. 

Possession of: 

Cotenant see infra § 108. 

Lessee or tenant see infra § 109. 

Reem or unoccupied land see infra 
110. 

15. U. S.—Heinze v. Butte, etc., 
Cons. Min. Co., 126 Fed. 1, 61:CCA 63 
[certiorari den 195 U. S. 631 mem, 25 
SCt 788 mem, 49 L. ed. 353 mem]. 

Ark.—Hill v. Cherokee Constr. Co., 
99 Ark. 84, 187 SW 553; Cannon v. 
Stevens, 88 Ark. 610, 115 SW 388; 
Eagle v. Franklin, 71 Ark. 544, 75 SW 
1093; Cocks v. Simmons, 55 Ark. 104, 
17 SW 594, 29 AmSR 28. 


Ga.—Chastain v. Higdon, 84 Ga. 
det, 10, S580: 
Ind.—Godfrey v. Godfrey, 17 Ind. 


6, 79 AmD 448; Foust v. Moorman, 2 
Ind. 17; Shetterly v. Axt, 37 Ind. A. 


[4a ©. Ja ait 


_ title one to partition he must not only have title to 
an undivided interest in the land sought to be par- 
titioned,t? but must further have either actual or 
constructive possession of the land.1% 
pedis possessio is not necessary ; ae 
that plaintiff is constructively in possession of an un- 
divided share or interest in the premises.?°® 
of the word “holding” in a statute providing for par- 
tition does not change this rule and require actual 
possession, but is equivalent to owning or having 
title to the land sought to be partitioned.'® 


An actual 
it is sufficient 


The use 


It has been held not 


687, 76 NE 901, 77 NE 865. 

Kan.—Jockheck v. Davies, 45 Kan. 
630, 26. P36. 

Ky. —Kentucky Fluorspar Co. v. 
Pierce, 184 Ky. 573, 213 SW 542; 
erone v. Burge, 83 Sw 139, 26 KyL 
Bt wens cone v. Woods, 19 La. Ann. 
Mass.—Rich v. Lord, 18 Pick. 322; 
Colton v. Smith, 11 Pick. 311, 22 AmD 
375; Liscomb v. Root, 8 Pick. 376. 

Mo.—Shepperd v. Fisher, 206 Mo. 
208, 108 SW 989; Rozier v. Griffith, 31 
Mo. 171. 

N. H.—Barker v. Jones, 62 N. H. 
497, 13 AmSR 413; Miller v. Dennett, 
6 N. H. 109: 

N. Y.—Brown v. Crossman, 206 N. 
Y. 471, 100 NE 42; Weston v. Stod- 
dard, 137 N. Y. 119, 33 NE 62, 33 
AmSR 697, 20 LRA 624; Wainman v. 
Hampton, 110 N. Y. 429, 18 NE 234; 
Howell v. Mills, 7 Lans. 193 [aff 56 
N. Y. 226]; Burhans v. Burhans, 2 
Barb. “Che U3s983uesenkins™® sya wa 
Schaack, 3 Paige 242; Hitchcock v. 
Skinner, Hoffm. 21. 

Oh.—Rawson v. Brown, 104 Oh. St. 
537, 136 NE 209. 

Or.—Savage v. Savage, 19 Or. 112, 
23 P 890, 20 AmSR 795; Ankeny v. 
Blackiston, 7 Or. 407. 

Pa.—Hayes’ App., 123 Pa. 110, 16 
- “401 Stewart v. Brown, 2 Serg. & 

Ss. D.—Vincent v. Hardin, 38 S. D. 
414, 161 NW 613. 

Vt.—Nichols v. Nichols, 28 Vt. 228, 
67 AmD 699; Hawley v. Soper, 18 Vt. 
320; Monroe v. Walbridge, 2 Aik. 


410. 
Wis.—Peterman v. Kingsley, 140 
133 AmSR 


Wis. 666, 123 NW 187, 
1107. 

“A constructive possession, such as 
the law draws to the title, is sufficient 
for the maintenance of the action.” 
Wainman v. Hampton, 110 N. Y. 429, 
433, 18 NE 234. 

[al Possession which the law im- 
putes to the holder of the legal title 
in the absence of adverse possession 
is sufficient. Heinze v. Butte, etc., 
Cons. Min. Co., 126 Fed. 1, 61 CCA 63 
[certiorari den 195 U. & 631 mem, 
25 SCt 788 mem, 49 L. ed. 353 mem]; 
Lamb v. Starr, 14 F. Cas. No. 8,021, 
Deady 350; Barker v. Jones, 62 N. Tae 
490 Ls AmSR 586; Weston v. Stod- 
dard, 1S Tin Nees 119, 33 NE 62, 33 
AmSR 697, 20 LRA 624; Bender v. 
Terwilliger, 48 App. Div. See OS 
NYS 269 [aff 166 N. Y. 590, 59 NB 
TLISTs Brownell v. Brownell, 19 
Wend. (N. Y.) 367; Rawson v. Brown, 
104 Oh. St. 537, 136 NE 209; Nichols 
v. Nichols, 28 Vt. 228, 67 AmD 699. 

[b] Possession of temporary ad- 
ministrator is considered the posses- 
sion of the rightful owners. Smith 
Lm Allen, 139 App. Div. 657, 124 NYS 


Foy Possession of a.trustee is the 
possession of the cestui que trust. 
Hughes v. Bent, 118 Ky. 609, 81 SW 
ae 26 KyL 453. See also infra § 

16. Heinze v. Butte, etc., Cons. 
Min. Co., 126 Fed. 1, 61 CCA 63 [cer- 
tiorari den 195 U. S. 631 mem, 25 
SCt 788 mem, 49 L. ed. 353 mem]; 
Godfrey v. Godfrey, 17 Ind. 6, 179 
AmD 448; Bender v. Terwilliger, 48 
APP. Div. 371, 63 NYS 269 [aff 166 
N. Y. 590 mem, 59 NE 1118 mem]. 


of possession. 
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an objection to partition that. plaintiff is in posses- 
sion of the entire premises by virtue of an unexpired 
lease under which defendant is not entitled to posses- 
sion of his portion at the commencement of the ac- 


tion.17 


[§ 108] 2. Possession by Cotenant. 
sion of one cotenant, if not adverse, is the possession 
of all the cotenants, and it is sufficient possession 
in the other cotenant to enable him to maintain a 
suit for partition, although he is not in actual pos- 
It is only where there is an ouster or an 
exclusive pernancy of the profits, against the will 
of the others, that partition does not lie.?® 

[§ 109] 3. Possession by Tenant or Lessee. 
session by a tenant or lessee is sufficient possession 
to authorize partition between cotenants.*° 

[§ 110] 4. Vacant or Unoccupied Land. Parti- 
tion may be had of lands of which none of the co- 
tenants are in actual possession and which are not 
held adversely by a stranger to the title of the co- 


session.!§ 


17. Buhrmeister v. Buhrmeister, 
DONC al PAT 3925 396s 02) (e220 Cit 
would seem to be a favor to the de- 
fendant that partition should be 
granted him while he is out of pos- 
session of the entire estate. The re- 
sult is that he is awarded the portion 
to which he is entitled as though he 
were in possession, and his only 
real ground of complaint is that he 
obtains what he owns sooner than he 
should’). 

LEAR ps: 14 F. 
Cas. No. 8,021, Deady 350. 

Ark.—Hill v. Cherokee Constr. Cox, 

Cannon v. 
Stevens, 88 Ark. +610, 388; 


Hagle v. Franklin, 71 Ark. 544, 75 SW 
1098; Cocks v. Simmons, 55 Ark. 104, 
17 SW 594, 29 AmSR 28. 

Conn.—Adam vy. Ames Iron Co., 24 
Conn. 230 (recognizing rule). 


Ga.—Chastain v. Higdon, 84 Ga. 
111, 10 SE 587. 
Ky.—Kentucky Fluorspar Co. v. 


Pierce, 184 Ky. 573, 213 SW 542; 
Sane v. Burge, 88 SW 139, 26 KyL 
1060. 

La.—Denton v. Woods, 19 La, Ann. 
356. 

Mass.—Fisher v. Dewerson, 3 Metc. 
544, 

Mo.—Shepperd v. Fisher, 206 Mo. 
208, 103 SW 989; Rozier v. Griffith, 
31 Mo. 171. 

N. H.—Miller v. Dennett, 6 N. H. 
109. 


N. Y.—Wainman y. Hampton, 110 
N. Y. 429, 18 NE 234; Howell v. Mills, 
7 ans. 198 [aff 56 N. Y. 226]; Hitch- 
cock y. Skinner, Hoffm. 21. 

Oh.—Rawson v. Brown, 104 Oh. St. 
537, 1386 NE 209. mae 

ie 


Or.—Ankeny v. 
407. 

ASD one tia Srbaven dll Oe m6 
Stewart v. Brown, 2 Serg. & 


Blackiston, 


Pa.—Hayes’ 
A 600; 
R. 461 

S. D.—Vincent y. Hardin, 38 S. D. 
414, 161 NW 613. 

And see Joint Tenancy § 13; Ten- 
ancy in Common [38 Cye 21] (posses- 
sion of one cotenant is possession of 
all). 

[a] Effect of bringing writ of en- 
try counting on disseizin.—A tenant 
in common who has not been actually 
ousted may maintain a petition for 
partition although he may, for the 
sake of a remedy, have elected to con- 
sider himself disseized and brought 
a writ of entry counting on disseizin 
by him. This proceeding does not 
bind him in the partition suit. | Fish- 
er v. Dewerson, 3 Metc. (Mass. ) 544. 

19. Adam v. Ames Iron Co., 24 
Conn. 230; Rozier v. Griffith, 31 Mo. 
171; Miller v. Dennett, 6 N. H. 109; 
Hayes’ App., 123 Pa. 110, 16 A 600. 

20. Ky.—Kentucky Fluorspar Co. 
vy. Pierce, 184 Ky. 5738, 213 SW 542. 

Minn.—Cook v. Webb, 19 Minn. 167. 
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[§§ 107-112 


tenants,?21 each cotenant being considered as holding 
constructive possession by reason of his legal title.?? 

[§ 111] 5. Effect of Adverse Possession—a. Of 
Land—(1) Possession for Statutory Period. An 


adverse possession for the statutory period of lands 


The posses- 


Pos- 


Oh.—Rawson v. Brown, 104 Oh. St. 
537, 136 NE 209. 
Pa.—Stewart v. Brown, 2 Serge. & R. 


461. 
Wis.—Peterman y. Kingsley, 140 
bee 666, 123 NW 187, 133 AmSR 


Analogous decisibns ‘See supra § 62. 


21. Ark.—London v. Overby, 40 
ark: 155; Byers vy. Danley, 27 Ark. 

Mo.—Lambert v. Blumenthal, 26 
Mo. 471. 


N. J.—Grassman v. Badgley, 90 N. 
in LOG, PANGS DUO MIN Sirs ys 
nee Y.—Beebee v. Griffing, 14 N. Y. 
gee Bellas vy. Graham, 3 AmLJNS 


[a] Rule applied to vacant salt 
marshes subject,to possession in the 
ordinary method. Grassman v. Badg- 
ley; 90 N. Js Hax-203, 106 A: 373 

Adverse possession see infra § 111 
et seq. 

22. See cases supra note 21. 

“Those having the legal title would 
in law be seized of the land in such 
sense that they would be entitled to 
the process of partition.” Lambert v. 
Blumenthal, 26 Mo. 471, 474. 

, Constructive possession see supra 

23. See Adverse Possession § 52. 

24. Ala.—Jellerson v. Pettus, 132 


Ala. 671, 32 S 663. 
Fla.—Futch v. Parslow, 64 Fla. 
178 Ill. 434, 53 


279, 60. S 343. 

Ill.— Kotz v. Belz, 

NE 367; Johnson v. Filson, 118 Ill. 
219, 8 NE 318; Hodgen vy. Henrich- 
sen, 85 Ill. 259. 

Ind.—Waymire v. Waymire, 144 
ind... 329;' 743 McCray v. 
Humes, 18 NE 500; 
Wiseman y. Williams, 90 Ind. 602. 

La.—Rhodes v. Cooper, 118 La 
299, 42 S 943; Rhodes v. Cooper, 113 
La. 600, 37 S 527; Watson v. Barber, 
105 La. 456, 29 S 949; Rankin v. Bell, 
2 La. Ann. 486; Pizerot v. Meuillon, 
3), Mart... 97; 


Me.—Richardson v. Watts, 94 Me. 
476, 48 A 180; Mitchell v. Persons 
Unknown, 59 Me. 448; Brackett v. 
Persons Unknown, 53 Me. 228. 

Md.—Lloyd v. Gordon, 2 Harr. & 
M. 254 (recognizing rule). 

Mass.—Rickard v. 13 


Rickard, 
Pick. 254. . 


Mo.—Buck v. McMinn, 300 SW 497. 

N. Y¥.—Jessup v. Witherbee Real 
Wst., etc., Co., 63. Mise. 649,.117 NYS 
aa Clapp v. Bromagham, 9 Cow. 
30. 

N. C.—Thomas v. Garvan, 15 N. C. 
223, 25 AmD 708. 

Ss. C.—Campbell v. Stewart, 100 S. 
C. 144, °84 SE 415. 

Va.—Preston v. Virginia Min. Co., 
107 Va. 245, 57 SE 651: Canperton v. 
Gregory, iti “Gratt. “22 wae oUbs 


| mon ancestor, 


sought to be partitioned, having vested title in the 
adverse occupant,?* constitutes an insuperable bar 
to the maintenance cf the action,?* whatever may be 
the legal title of those instituting the action.?® 
has been held that an adverse possession commenced ° 
twenty years before the trial, but less than twenty 
years before the commencement of the suit, will be 
sufficient to bar the action.?° 
of the cotenants are minors does not affect the oper- 
ation of the rule where the statute creating the pre- 
seriptive period makes no exception in their favor.?* 

[§ 112] (2) Possession Short of Statutory Period 
—(a) Common-Law Doctrine. 
authority to the contrary,?* it has very generally 
been held that, in the absence of statute providing 


It 


“And the fact that some 


Whilesthere is some 


Straughan y. Wright, 4 Rand. (25 
Va.) 493. 
[a] Adverse possession of coten- 


ant.— “It is in general true, that the 
seisin and possession of one tenant 
in common, is to be taken as the sei- 
sin and possession of his co-tenant, 
and the occupation of one will be 
deemed to be in conformity to his 
right and title as tenant in common, 
and not adverse, and consequently 
that lapse of time will not bar the 
co-tenant. But this rule is subject 
to some qualification, and it has long 
been ‘held, that there may be an actual 
ouster of one tenant in common, by 
another, that upon such actual ouster 
the possession becomes adverse, and 
if continued for a sufficient length of 
time the right of the co-tenant out of 
possession may be barred.” Rickard 
v.. Rickard, 13 Pick. (Mass.) 251, 253. 

[b] Suit by minor after reaching 
majority.—A grandchild cannot, after 
the lapse of more than twenty years 
from the attainment of his majority, 
bring a suit tor partition of land 
against other grandchildren who have 
been in undisputed and adverse pos- 
session since the death of the com- 
for more than that 
length of time, claiming under a con- 
tract of purchase from him. Johnson 
v. Filson, 118 Hl. 219, 8 NE 318. 

25. Brackett v. Persons Unknown, 
53 Me. 238, 87 AmD 448. 

26. Richardson v. Watts, 94 Me. 
476, 48 A 180; Brackett v. Persons 


Unknown, 53 Me. 238, 87 AmD 548. 
te Rankin v..-Bell, 2 La. Ann. 
» 
28. See cases infra this 


note; 
and Lloyd v. Gordon, 2 Harr. & M. 
(Md.) 254 infra note 32 [a]. 

{a] In Massachusetts (1) it has 
been held that a mere right of entry 
is sufficient on which to base a suit 
for partition, and such suit may be 
maintained although the entire prem- 
ises are in the adverse possession of 
another and this possession has not 
continued for such a length of time as 
to confer title by adverse possession. 
Wood v. Le Baron, 8 Cush. 471; Mar- 
shall v. Crehore, 13 Mete. 462;. Barn- 
ard v. Pope, 14 Mass. 434, 7 AmD 225 
(where it was said that Bonner v. 
Kennebeck Purchase, 7 Mass. 475, in 
which it was stated that an actual 
seizin was necessary, had in_ effect 
been overruled in Wells v. Prince, 9 
Mass. 508, in which’ itgwas held that 
proof of title as tenant in common 
and the right of entry was sufficient). 
(2) The principle has been applied in 
a case where some ofthe tenants in 
common made a conveyance of the 
whole to the exclusion of plaintiff. 
Marshall v. Crehore, supra; Barn- 
ard v. Pope, supra. (3) And it was 
held that this rule is not affected by a 
statute providing that any one or 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 112) 


otherwise,?° an action for partition will not lie where 
the land sought to be partitioned is held adversely to 
plaintiff even for a period short of that required by 
the statute for the vesting of title in the adverse 
holder ;*° and any length of time in the adverse hold- 
ing, however short, previous to the institution of an 
action of the suit for partition will bar a recovery ;°+ 


more persons holding lands as joint 
tenants, coparceners, or tenants in 
common may apply by petition for a 
partition of them. Marshall v. Cre- 
hore, supra (it was not intended by 
the term “holding” to restrict the 
remedy to the case of persons seized 
with other tenants in common and 
to exclude the remedy after the pe- 
titioner had been disseized at the 
time of the application), 


29. See infra § 117. 
30. U. S.—Reina v. Bracho, 256 
Fed. 834, 168 CCA 180; Gilbert v. 


Hopkins, 204 Fed. 196, 122 CCA 432, 
204 Fed. 204, 122 CCA 440; Carlson 
v. Sullivan, 146 Fed. 476, 77 CCA 32; 
Bearden v. Benner, 120 Fed. 690; 
Holton vy. Guinn, 65 Fed. 450; Sanders 
v. Devereux, 60 Fed. 311, 8 CCA 629; 
Fuller v. Montague, 59 Fed. 212, 8 
CCA 100. 

Ark.—Simmons v. Turner, 171 Ark. 
96, 2883 SW 47; Moore v. Jackson, 
164 Ark. 602, 262 SW 653; Hill v. 
Cherokee Constr. Co., 99 Ark. 84, 137 
SW 553; Cannon v. Stevens, 88 Ark. 
610, 115 SW 388; Moore y. Willey, 77 
eArk, 317, 91 SW. 184,-173 AmSR? 151. 
Landon v. Morris, 75 Ark. 6, 86 SW 
672; Eagle v. Franklin, 71 Ark. 544, 
15 SW 10933" Head ’v. Phillips; 70 
Ark. 432, 68 SW 878; Ashley v. 
Little Rock, 56 Ark. 391, 19 SW 1058; 
Criscoe v. Hambrick, 47 Ark. 235, 1 
Fae 150; Byers v. Danley, 27 Ark. 

tip 

Conn.—Harrison vy. International 
Silver Co,, 78 ‘Conn. “417% 62 A 342; 
Adam v. Ames Iron Co., 24 Conn. 230. 

Del.—Knight v. Knight, 10 Del. Ch. 
304, 89 A 595; Ex p. Burgess, 1 Del. 


Ch.-2353. 

Fla.—Camp Phosphate Co. v. An- 
derson,, 48 Fla. 226, 37 S 722;-111 
AmSR 77. 


Ga.—Cox v. Calloway, 141 Ga. 774, 
82 SH 386; Welchel vy. Thompson, 39 
Ga. 559, 99 AmD 470. 

zp bails aby) 


Respass, 5 T. B. 


ps) sua. 
600, 37 S 527. 

Me.—Pierce v. Rollins, 83 Me. 172, 
22 A 110 [earlier Maine decisions, 
Tilton v. Palmer, 31 Me. 486; Call v. 
Barker, 12 Me. 320 (dictum); Baylies 
v. Bussey, 5 Me. 153, are apparently 
to the contrary and frequently have 
been so cited]. 

Mich.—Fenton v. Judge Mackinac 
Cir. Ct., 76 Mich. 405, 43 NW 437. 

Miss.—Spight v. Waldron, 51 Miss. 
356; Shearer v. Winston, 33 Miss. 149. 

Mo.—Mastin vy. Ireland, 8 SW(2d) 
900; Buck v. McMinn, 300 SW 497; 
Shepperd v. Fisher, 206 Mo. 208, 103 
SW 989; Chamberlain vy. Waples, 193 
Mo. 96, 91 SW 934; Coberly v. Coberly, 
, 289 Mo. 1, 87 SW 957; Snyder, vy. Arn, 
187 Mo. 165, 86 SW 197; Hutson v. 
Hutson, 139 Mo. 229, 40 SW 886; Snell 
v. Harrison, 131 Mo. 495, 32 SW 37, 52 
AmSR 642; Colvin v. Hauenstein, 110 
Mo. 575, 19 SW 948; Holloway v. 
Holloway, 97 Mo. 628, 11 SW 233, 10 


(recognizing rule). 
Ky.—Parmers v. 
Mon. 562. 


La.—Rhodes v. Cooper, 


AmSR 339; Wommack v. Whitmore, 
eg 448; Forder v. Davis, 38 Mo. 


Nebr.—McMurtry v. Keifner, 36 
Nebr. 522, 54 NW 844; Seymour v. 
Ricketts, 21 Nebr. 240, 31 NW 781. 

N. J.—Foulke v. Bond, 41 N. J. L. 
527; Keneaster v. Erb, 83 N. J. Ea. 
625, 92 A 377; Roll v. Everett, 73 N. 
J. Hq.697, 71 A 263,,17 AnnCas 1196. 

N. Y.—Van Schuyver v. Mulford, 
59 N. Y. 426; Hosford v. Merwin, 5 
Barb. 51. 

_ N. C.—Ramsay v. Bell, Som UNG: 
209, 42 AmD.163; Thomas v. Garvan, 
VS UNSC: 223;° 25 AmD 708. 
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Or.—Frye v. Moffet, 50 Or. 495, 93 


P 353; Windsor v. Simpkins, 19 Or. 
117, 28 P 669. See Chauncey v. Wol- 
lenberg, 59° Or: 214, 218, 115. P 419 


(decided under Bellinger & C. Code 
Annot. § 435 as existing prior to the 
amendment of Febr. 23, 1919 [L. 
(1909) p 136] by striking out the 
bracketed words, providing ‘when 
several persons hold [and are in pos- 
session of] real property as tenants 
in common . CMa. ONC ws Ole 
them may maintain a suit for the 
partition of such real property’’). 

Rear n re Swan, 238 Pa. 430, 86 A 

SS. C= Mitehum wv. Shaws, Uses Cc. 
175, 82 SE 401; Martin v. Smith, 5 S. 
CG: Ea. 106. 

Vt.—Brock v. Eastman, 28 Vt. 658, 
67 AmD 733. 

Via.— Preston! Vue Vinsinia Ming €o.; 
107 Va. 245, 57 SE 6651. 

Eng.—Giffard.v. Williams, L. R. 5 
Ch. 546. 

Ont.—Hopkins vy. Hopkins, 9 Ont. 
Pare ds 

“Partition now, as heretofore, af- 
fords relief against a compulsory 
common ownership, but cannot be used 
to supplant the remedy at law against 
an actual disseisor. A person claim- 
ing to own land as tenant in common 
with others, but who has been actu- 
ally ousted, must establish a unity of 
possession before he can ask a disso- 
lution of that unity by partition.” 
Harrison v. International Silver Co., 
78 Conn. 417, 421, 62 A 342. 

[a] Possession of partnership 
property by surviving partner.—A 
surviving partner has, for the pur- 
pose of administering and winding 
up the partnership affairs, the right 
of possession of partnership real es- 
tate, exclusive of the deceased part- 
ner’s heirs, and they cannot, pending 
the administration, maintain against 
him an action for partition thereof. 
Holton v. Guinn, 65 Fed. 450, 454 
(‘until such administration is closed 
by discharge of the partnership debts, 
the possession of the partnership 
realty by the surviving partner is ad- 
verse to and exclusive of the heir at 
law’’). 

31. Del.—McKnight v. McKnight, 
10 Del. Ch. 304, 89 A 595. 

Mo.—Hutson vy. Hutson, 139 Mo. 
229, 40 SW 886. 

N. Y.—Florence v. Hopkins, 46 N. 
Y. 182% 
530. 

Pa.—In re Swan, 


Clapp v. Bromagham, 9 Cow. 
238 Pa. 430, 86 


A 275;  McMasters v. Carothers, 1 
Pa. 324; Law v. Patterson, 1 Watts 
& Se Lee Kelly ov... Tiiomasiy 2 


LackLegN 37; 
ae Philas 15% 

“The duration of an adverse pos- 
session is material, upon the trial of 
the question of title in an action to 
recover possession; but it cannot be 
material in determining where the 
possession was at the time of the 
commencement of the action.” Flor- 
ence vy. Hopkins, 46 N. Y. 182, 186 
[quot Chauncey v. Wollenberg, 59 
Onc 42 Oe at) Py 419 if 

Bom, —Rich v. Bray, 37 Fed. 
PAR 74 LRA 225. 

Ark.—La Cotts v. Pike, 91 Ark. 26, 
120 SW 144, 134 AmSR 48; London 
v. Overby, 40 Ark. 155; Trapnall v. 
Ha, 81" Ark, 345. 

Conn.—Harrison v. International 
Silver, Co. .78 Conn. 417, 62 A 342% 
Adam y. Ames Iron Co., 24 Conn, 230. 

Del.— Knight v. Knight, 10 Del. Ch. 
304,'89 A 595; Ex p Burgess, 1 Del. 
Chia. 

Fla.—Camp Phosphate Co. v. An- 
derson, 48 Pla. 226, 37 S 722, 111 
AmSR 77. 


Longwell v. Bentley, 


(47 C.J.] 313 


and the rule applies with equal force whether the 
adverse possession is by a cotenant®? or by a stran- 
ger to the title of the cotenants.?? 
possession cannot be tried in the partition suit, 
and, before maintaining the partition suit, plaintiff 
must establish his right to possession by an appro- 
priate action or 


The right of 
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proceeding,?®> as, for example. an 


Ind.—Foust v. Moorman, 2 Ind. 17 
(recognizing rule). 

Me.—Pierce v. Rollins, 83 Me. 172, 
22 A 110. 

Pens .—Shearer v. Winston, 33 Miss. 


Mo.—McKee v. Plummer, 274 SW 
402; Gipson v. Owens, 286 Mo. 383, 
226 SW 856; Estes v. Nell, 140 Mo. 
639, 41 SW 940; Hutson v. Hutson, 
139 Mo. 229, 40 SW 886; Haeussler 
v. Missouri Iron Co., 110 Mo. 188, 19 
SW 75, 38 AmSR 431, 16 LRA 220; 
Shaw v. Gregoire, 41 Mo. 407; Rozier 
v. Johnson, 35 Mo. 326; Lambert v. 
Blumenthal, 26 Mo. 471. 

N. J.—Roll v. Everett, 73 N. J. Ha. 
69%, Tle 263, 17 AnnCas 1196. 

N. Y¥.—Florence v. Hopkins, 46 N. 
Y. 182; Haskell v. Queen, 21 NYS 
Sos Clapp v. Bromagham, 9 Cow. 
530” [revi 5, Cows 295s Menkins ive 
Van Schaack, 3 Paige 242. 

N. C.—Thomas v. Garvan, 15 N. C. 
223, 25 AmD 708. 

43 Or. 


Or.—Sterling v. Sterling, 
200, 72 P 741. 
Pa.—In re Swan, 238 Pa. 430, 86 A 


275; Law v. Patterson, 1 Watts & S. 
184; Kelly v. Thomas, 2 LackLegN 
87; Longwell v. Bentley, 2 Phila. 157. 


Vt.—Brock v. Hastman, 28 Vt. 658, 
67 AmD 733. 

Eng.—Moore v. Kempston, 18 Wkly. 
Rep. 803. 

[a] In Maryland it has been held 
that “no possession of one tenant in 
common can bar a writ of partition 
of the other, unless it be an adverse 
possession, continued such a length 
of time as would take away the right 
of entry of the other, to wit, by an 
adverse possession of twenty years; 
or where there has been an actual 
dispossession, and a subsequent pos- 
session by the disseisor for five years, 
and his dying so possessed, and a de- 
scent to his heir.” Lloyd v. Gordon, 
2 Harr. & M. 254, 260. 

33. U. S.—Sanders v. Devereux, 60 
Hed. 3115"°8" CCA 629: 

‘Ark.—Simmons v. Turner, 171 Ate 
96, 2883 SW 47; Moore v. Gordon, 44 
Ark. 334. 

Fla.—Mattair v. Payne, 15 Fla. 682. 

Ky.—Parmers v. Respass,-5 T. B. 
Mon. 562. 

Mich.—Fenton v. Judge Mackinac 
Cir. Ct., 76 Mich. 405, 43 NW 437. 

N. Y.—Matthewson v. Johnson, 
Hoffm. 559. 

Or.—Sterling v. 43 Or. 
200) 02 PAA: 

Pa. —McMasters v. Carothers, 1 Pa. 
sae Kelly v. Thomas, 2 LackLegN 

S. C.—Albergottie v. Chaplin, 31 S. 
C. Eq. 428; Martin v. Smith, 5 S. CG. 
Eq. 106 (title under sheriff’s deed). 

Va.—Preston v. Virginia Min. Co., 
107 Va. 245, 57 SH 651. 

Ont.—Hopkins v. Hopkins, 9 Ont. 
lesehe (bile 

[a] Rule applied where it appears 
on the petition for partition of in- 
testate’s estate that he did not die 
seized, the premises being in the pos- 
session of another claiming to hold 
adversely. McMasters v. Carothers, 
le Pane Sizer ely. iva) Mithonvals a2 
LackLegN (Pa.) 37: 

34. a Cotts v. Pike, 91 Ark. 26, 
120 SW 144, 134 AmSR 48; Chauncey 
Vv. Wollenberg, 59Or, 214, 115  P 419° 
and cases infra note 35. 

35. Harrison v. International Sil- 
ver Co., 78 Conn. 417, 62 A 342; Wind- 
sor v. Simpkins, 19 Or. 117, 23 P 669; 
In re Swan, 238 Pa. 430, 86 A 275; 
ewe Vv. Kempston, 18 ‘Wkly. Rep. 

[a] Cotenant actually ousted 

“must establish a unity of possession 
before he can ask a dissolution of 


Sterling, 
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action of ejectment.?® 

Dismissal or stay of partition suit. Where the de- 
fense of adverse possession is set up in a suit for par- 
tition, the bill may be dismissed without prejudice to 
the right to institute a new suit after a recovery in 
ejectment or otherwise,*? or the court may, if it sees 
proper to do so, retain the cause and allow plaintiff 
time in which to establish title by an action at law.?§ 

Supporting averment of adverse possession by evi- 
dence. Merely setting forth adverse possession in 
the answer in a suit for partition does not defeat the 
jurisdiction of the court;*® to sustain this defense 
it must be established by the evidence.*® If it is 
clear that there has been in reality no such adverse 
possession as to have constituted a disseizen or ouster 
of the petitioner, destroying the holding together of 
the joint owners, and that complainant’s title is 
good,*! or that the court can entertain, on the facts 
presented, no serious doubts as to such title,*? it may 
proceed to hear the application for partition. | 

[§ 113] (b) Reasons for Doctrine. The reasons 
usually assigned for the common-law doctrine*® are 
that, if one cotenant is effeetually disseized by the 
other or by his grantee, the unity of possession is 
that. unity by partition.” Harrison 
v. International Silver Co., 78 Conn. 
417, 421, 62 A 342. 

36. U. S.—Sanders v. Devereux, 60 


Fed. 311, 8 CCA 629; Rich v. Bray, 
37 Fed. 2738, 2 LRA 225. 


37 Fed. 273, 2 LR 


161 SW 829; 
639, 41 SW 940; 


PARTITION 


Benner, 120 Fed. $25 ‘Richsv. Bray, 


Ind.—Foust v. Moorman, 2 Ind. 17. 
Mo.—Armor v. Frey, 
Estes v. Nell, 
Haeussler v. Mis- 


[§§ 112-114. 


thereby destroyed and they no longer hold the estate | 


together,+* and also that a person disseized of land 
he claims to own should not be permitted, while thus 
disseized, to exercise the rights belonging only to an 
owner in possession.*® 
[§ 114] (ce) Character of Possession Essential To 

Bar Partition.** Adverse possession sufficient to de- 
feat an action for partition must amount to an actual 
ouster,*? and destroy the unity of possession.*® In 
the absence of such ouster the ordinary rule prevails 
that the possession of one cotenant is the possession 
of all,*#® and his possession will be deemed to be held 
in subordination to the rightss of his cotenants.®°° 
The adverse possession which will bar a partition 
suit must be of such a character as, if continued for 
a sufficient length of time, would ripen into a perfect 
title.°1 If the possession is in point of fact under 
the same title and not adverse to plaintiffs, the suit is 
not barred,®? irrespective of any claim made by the 
cotenant in possession that he holds adversely,°? and 
the holding must be notoriously adverse or plaintiffs 
actually notified that the holding was hostile to their 
claim.>* ' 

' Adverse possession after commencement of suit. 
Va. 561. 
25. “The only hostile assertion which 
can defeat the petition, is an actual 
253 Mo. 447, | adverse possession of the land, under 


140 Mo.|a claim of exclusive ownership 
against petitioner, by a defendant in 


Ark.—La Cotts v. Pike, 91 Ark. 26, 
120 SW 144, 134 AmSR 48; London vy. 
Overby, 40 Ark. 155; Trapnall v. Hill; 
Ark. 345; Byers v. Danley, 27 Ark. 

Mo.—Armor v. Frey, 253 Mo. 447, 
161 SW 829; Barnard v. Keathley, 
230 Mo. 209, 130 SW 306; Shepperd 
v. Fisher, 206 Mo. 208, 103 SW 989; 
Estes v. Nell, 140 Mo. 639, 41 SW 940; 
Hutson v. Hutson, 139 Mo. 229, 40 


SW 886; Snell v. Harrison, 131 Mo. 
495, 82 SW 37, 52 AmSR 642; Colvin 
v. Hauenstein, 110 Mo. 575, 19 SW 


948; Wommack v. Whitmore, 58 Mo. 
448; Shaw v. Gregoire, 41 Mo. 407; 
Rozier v. Griffith, 31 Mo. 171; Lam- 
bert v. Blumenthal, 26 Mo. 471. 

N. Y.—Burhans v. Burhans, 2 Barb. 
Ch. 398. 

N. C.—Thomas v. Garvan, 15 N. C. 
222, 25 AmD 708. 

Or.—Chauncey v. Wollenberg, 59 
Or? 214,2-115-P 419. 

Pa.—McMasters v. Carothers, 1 Pa. 
ea Kelly v. Thomas, 2 LackLegN 


_87. Burhans v. Burhans, 2 Barb. 
Che GNISYS) 27398. 

Analogous decisions see supra § 90. 

38. Eagle v. Franklin, 71 Ark. 544, 
75 SW 10938; London vy. Overby, 40 
Ark. 155. 

39. Cannon v. Stevens, 88 Ark. 610, 
115 SW 388; Eagle v. Franklin, 71 
Ark. 544, 75 SW 1093. 

40. See cases supra note 39; and 
Holloway v. Holloway, 97 Mo. 628, 11 
SW 233, 10 AmSR 339 (adverse pos- 
session alone, without show of any 
title to plaintiffs’ undivided interest 
therein, and without any, evidence 
casting a doubt upon plaintiffs’ title 
thereto, could not compel a resort to 
ejectment). 


41. Ballard v. Johns, 80 Ala. 32. 
42. Ballard v. Johns, supra. 
[a] Reason for rule.—‘If this 


were not so . this jurisdic- 
tion would be placed ‘at the mercy of 
every profligate or unconscientious 
defendant, and render the court the 
mere ministerial agent to carry into 
effect the wishes of parties in cases 
where there were no matters of con- 
troversy between them.’” Ballard vy. 
Johns, 80 Ala. 32, 35. 


43. See supra § 112. 
44. U.S. 146 
Fed. 476, 77 CCA 32; Beara Vv. 


souri Iron Co., 110 Mo. 188, 19 SW 
75, 38 AmSR 431, 16 LRA 220; Shaw 
v. Gregoire, 41 "Mo. 407; Forder v. 
Davis, 38 Mo. 107. 

. J.—Foulke v. Bond, 41'N. J. L. 
52ane Roll v. Everett, 73 ING as 
697, TL. A. 268, 17 Annas 1196. 

N. Y.— Florence v. Hopkins, 46 N. 
Veal 825 

Or.—Chauncey v. Wollenberg, 59 
Or. 214, 115 P 419; Windsor v. Simp- 
kins, Lov Or 11; 23eP. (669; 

Pa,—Lonegwell v. Bentley, 3 Grant 
ey Longwell v. Bentley, 2 Phila. 


Vt.—Brock v. Eastman, 28 Vt. 658, 
67 AmD 733. 

See also Coke Litt. p 167a; 5 
Comyn. Dig. ip 122557 elo Viner Abr: 
p 335; 1 Swift Dig. 103. 

“If one coparcener disseise anoth- 
er, during this disseisin a writ of par- 
tition doth not lie between them for 
non tenant insimul et pro indiviso. 
Go, Lit 1674; sb-Com. Dies 225016 
Vin. Abr. 225.” Rich vy. Bray, 37 Fed. 
273, 27%, 2 LRA 225 

45. Harrison v. International Sil- 
ver Co., 78 Conn. 417, 62 A 342. 

46. Requisites and sufficiency of 
adverse possession: 
abe see Adverse Possession §§ 

—ZIV. 

Between: 
domne tenants see Joint Tenancy § 


Tenants in common see Tenancy in 
See [38 Cye 23]. 
U. S.—Rich v. Bray, 37 Fed. 

273. "2 LRA 225. 

Ala.—Hillens v. Brinsfield, 108 Ala. 
605, 18 S 604. 

Conn.—Adam v. Ames Iron Co., 24 
Conn. 230. 

ined Rn ies teas v. Root, 8 Pick. 

Mo.—McKee v. Plummer, 274 SW 
402; Hutson v. Hutson, 139 Mo, 229, 
40 SW 886; Budde v. Rebenack, 137 


Mo. 179, 38 SW 910; Colvin v. Hauen- 
stein, 110 Mo. 575, 19 SW 948; Wom- 


mack v. Whitmore, 58 Mo. 448; Shaw 
v. Gregoire, 41 Mo. 407; Rozier v. 
Johnson, 35 Mo. 326. 


N. J.—Foulke v. Bond, 41 N. J. L. 
527; Roll iv. Everett, 73 N.+J.- Ea: 
697, 71 A 268, 17 AnnCas 1196. 

Okl.—Chouteau v. Chouteau, 49 
Ok] y 05,00 oats wanton 

W. Va.—Hudson v. Putney, 14 W. 


the proceeding, which had not been 
tried at law, and determined in peti- 
tioner’s favor, before the petition is 
heard.” Hillens v. Brinsfield, 108 
Ala. 605, 615, 18 S 604. 

[a] Proof of ouster must be sat- 
isfactory.—Adam v. Ames Iron Co., 
24 Conn. 230. 


48. Rich v. Bray, 37 Fed. 273, 2 
LRA 225. 

49. See supra § 108. 

50. Foulke v. Bond, 41 N. J. L. 


527; Roll v. Everett, 73.N. J. Eq. 697, 
al A 263, 17 AnnCas 1196; Chouteau 
Vv. Chouteau, 49 Ok12 105, \152-P! 873. 

51. Shepperd v. Fisher, 206 Mo. 
208, 103 SW 989; Wommack v. Whit- 


more, 58 Mo. 448; and cases infra 
notes 52-54. 

52. Ala.—Fennell v. Tucker, 49 
Ala. 453. 


Ky.—Phillips v. Johnson, 14 B. 
Mon. 140. 

Mo.—Kohnke v. Kehnke, 250 SW 
or Caen v. Ash, 169 Mo. 283, 69 


W. Va.—Hudson vy. Putney, 14 W. 
Va. 561. 

Wis.—Morgan v. Mueller, 107 Wis. 
241, 88 NW 813. 

[a]. Thus (1) where defendants in 
partition claim under a’ will which 
purported to give them testatrix’s en- 
tire property, but which, read in con- 
nection with a statute, gave them 
only an undivided half therein, tes- 
tatrix’s husband taking the other as 
tenant. in common, defendants, hav- 
ing taken under the will, could not 
be heard to claim any other or great- 
er right than that given them there- : 
by, and therefore could not be in ad- 
verse possession of the whole estate 
as against the husband, so as to de- 
feat his action for partition. O’Brien 
v. Ash, 169 Mo. 288, 69 SW 8. (2) 
Where one of the parties to parti- 
tion proceedings has conveyed his in- 
terest by antenuptial contract to his 
wife, and a chancery suit is pending 
between them involving the validity 
of the settlement, this does not make 
the wife’s claim adverse to the other 
parties, nor interpose any obstacle to 


anne: Fennell v. Tucker, 49 Ala. 
53. Phillips v. Johnson, 14 B. Mon. 
(Ky.) 140. 
54. Wommack v. Whitmore, 58 
Mo. 448; Chouteau v. Chouteau, 49 


pa as 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 114-117] 


Where the possession of a tenant in common is 
held at the commencement of the suit in recogni- 
tion of the rights of the cotenants and not adverse- 
ly, the possession cannot thereafter be converted in- 
to an adverse holding to defeat the jurisdiction of the 
court,°> but the jurisdiction acquired at the com- 
mencement of suit will be retained for the purpose of 


granting the relief sought.®°® 


[§ 115] (d) Waiver of Defense of Adverse Pos- 
The right to assert the defense of adverse 
And the defense is 
waived by failure to plead it distinetly,°® or by moy- 
ing to dismiss, instead of moving that the cause be 
transferred to the law side of the court.®°® 

[§ 116] (e) Equitable Title or Title Partly Legal 
The general rule that, in the 
absence of statutory authorization, partition will not 
be granted where defendant is in adverse possession 


session. 
possession®* may be waived.®§ 


and Partly Equitable. 


Ok}. 105, 152-P 373. 

55. Cannon v. Stevens, 88 Ark. 
610, 115 SW 388. 

56. Cannon vy. Stevens, supra. 

57. See supra § 112. 

58. Beattie v. McKinney, 160 Ark. 
81, 254 SW 338; Gipson v. Owens, 286 
Mo. 33, 226 SW 856; In re Swan, 238 
Pa. 430, 86 A 275. 

59. In re Swan, 

60. 
81, 254 SW 338. 

61. See supra § 112. 

62. Overton v. Woolfolk, 6 Dana 
(Ky.) 371; Barnard v. Keathley, 230 
Mo. 209, 130 SW 306; James v. Groff, 
157 Mo. 402, 57 SW 1081; Holloway 
v. Holloway, 97 Mo. 628, 11 SW 233, 
10 AmSR 339; Dameron v. Jameson, 
. 97; Hosford v. Merwin, 
Barbs CGNs Ye) 512 i 

[a] Thus, where the equitable ti- 
tle is in plaintiff and the legal title 
in defendant, a suit to have defend- 
ant declared a trustee for the benefit 
of plaintiff, and to partition the 
lands, may be maintained although 
defendant is in adverse possession. 
James v. Groff, 157 Mo. 402, 57 SW 


supra. 


1081. 
63. Overton v. Woolfolk, 6 Dana 
(Ky.) 371; Waddle v. Frazier, 245 


Mo. 391, 151 SW 87; Hosford v. Mer- 
win, 5 Barb: CN. Y.) 51. 
Woolfolk, 6 Dana 


64. Overton v. 
Cy). STA. 
{a] Reasons for rule.—(1) When 


the questions are such as belong to 
a court of equity, there can be no 
reason for suspending the proceed- 
ings without doing complete justice 
between the parties. Rozier v. Grif- 
fith, 31 Mo. 171; Hosford v. Merwin, 
Hee barbrnCNem Ya) 01s (2) And the 
court having acquired jurisdiction of 
the cause may proceed to determine 
the whole controversy by decreeing 
a partition of the premises. James 
v. Groff, 157 Mo. 402, 57 SW 1081; 
Dameron v. Jameson, 71 Mo. 97; 
Rozier v. Griffith, supra; Hosford v. 
Merwin, supra. 

65. Authorizing partition between 
remaindermen or reversioners see in- 
Tra 8 176, 

66. See statutory provisions. 

[a] In Alabama (1) the statutes 
have been subject to frequent chang- 
es, and the decisions, unless con- 
sidered in connection with these stat- 
utes, are apparently very conflicting. 
Code (1886) § 3262 provided that “‘the 
chancery court shall have concurrent 
jurisdiction with the probate court 
to divide or partition, or to sell, for 
division or partition, any property, 
real, personal, or mixed, held by joint 
owners or tenants in common.” Un- 
der this statute a chancery court was 
without power to partition lands held 
adversely under claim of title. Har- 
rison v. Taylor, 111 Ala. 317, 19 S$ 
986; Davis v. Bingham, 111 Ala. 292, 
18 S 660; Kilgore v. Kilgore, 103 Ala. 
614, 15 S 897, Sellars vy. Friedman, 
100 Ala. 499, 14 S 277 [overr Gore 
v. Dickinson, 98 Ala. 363, 11 S 743, 39 


Beattie v. McKinney, 160 Ark. 
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of the premises®! does not apply where either plain- 
tiff’? or defendant®® sets up an equitable title, or 
where the title set up by complainant is part legal 
and part equitable.*+ 

[§ 117] (f) Under Special Statutory Provisions.** 
Under the statutes of a number of jurisdictions,*® 
contrary to the common-law rule heretofore consid- 


ered,*? courts of equity jurisdiction may partition 


AmSR 67; McQueen vy. Turner, 91 
Ala. 278, 8 S 863]. (2) Later Code 
(1896) § 3187 provided that “the 
chancery court shall have jurisdic- 
tion to divide or partition, or to sell 
for division or partition, any proper- 
ty, real, personal, or mixed, held by 
joint owners or tenants in common, 
whether the defendant denies the ti- 
tle of the complainant or sets up ad- 
verse possession or not.’’ Decisions 
construing this statute held that one 
cotenant might maintain a suit in eq- 
uity for partition although his co- 
tenant was in the adverse possession 
of the property without first recover- 
ing possession from such adverse 
complainant in an action at law. 
Long v. Long, 195 Ala. 560, 70 S 733; 
Fies v. Rosser, 162 Ala. 504, 50 S 287, 
136 AmSR 57. See Brown v. Hunter, 
121 Ala, 210, 214, 25 S 924 (where, aft- 
er referring to Sellars v. Friedman, 
100 Ala. 499, 14 S 277, and Davis v. 
Bingham, 111 Ala. 292, 18 S 660, it 
was said that “the manifest purpose 
of this act was to obviate the difficul- 
ties pointed out in the two decisions 
- . ., and to avoid compelling the 
complainant to first establish her 
legal title, when disputed, in a court 
of law before she could prosecute her 
suit in a court of equity for parti- 
tion, or a sale for partition; and to 
permit such a bill to be maintained 
by a complainant out of possession 
as against her joint tenants or ten- 
ants in common, provided she can 
show that she has such an interest 
or title in the property, though dis- 
puted, as entitles her to share in the 
distribution of the proceeds’). (3) 
It was held, however, that this later 
statute did not confer the right on a 
joint owner to seek in one proceeding 
a partition as against his recognized 
cotenant and also a quieting of his 
title against parties claiming ad- 
versely to him and his cotenant with- 
out any title or interest in common 
with them. Brown v. Feagin, 174 
Ala. 438, 57 S 20. (4) But under the 
still later statute of Oct. 6, 1920 (su- 
pra § 98) a court of equity may enter- 
tain a suit for partition of land in the 
adverse possession of one who has 
no title or community of interest as 
a tenant in common without requiring 
complainant first to recover posses- 
sion from the adverse claimant in an 
action at law. Sandlin v. Anders, 210 
Ala. 396, 98 S 299 (the purpose of 
the statute being to settle all ques- 
tions of title, by whomsoever held, 
in one suit in equity). 


67. See supra § 112. 
68. Cal.—Adams v. Hopkins, 144 
Cale oe ithe be dae Lait 209) Po 228) ]/ 


Martin v. Walker, 58 Cal. 590; Noce 
v. Daveggio, 2 Cal. Unrep. Cas. 354, 
4 P 495; Varni v, Devoto, 10 Cal. A. 
304, 101 P 934. 

Ill.—Trainor v. Greenough, 145 Ill. 
5438, 32 NE 545; Danville Seminary 
v. Mott, 136 Ill. 289, 28 NE 54; Mott 
v. Danville Seminary, 129 Ill. 408, 21 
NE 927; Iberg v. Webb, 96 IIl. 415; 


land, although it is held adversely either: by a co- 
tenant or by a stranger to the title, that is, by one 
whose title is wholly adverse and hostile to that of all, 
the cotenants and not derived from the 
source,®® and it is no longer necessary for plaintiff 
to establish his right to possession by an action of 
ejectment or by some other appropriate proceeding in 
a court of law.®® Under the statutes of other states, 
the right to partition has been affirmed where the 
adverse holding is by a cotenant.?° 


same 


And under the 
Fore v. Goings, 13 Ill. 95, 54 AmD 


Iowa.—Bibler v. Bibler, 216 NW 99. 

Ky.—Williams v. Capital Min., etc., 
Co., 1538 Ky. 772, 156 SW 409; Ward 
v. Edge, 100 Ky. 757, 39 SW 440, 19 
KyL 59. 

N. Y.—McKenna v. Meehan, 248 N. 
Y. 206, 161 NE 472; Kellum v. Corr, 
209 N. Y. 486, 103 NE 701; Satterlee 
v. Kobbe, 173 N. Y. 91,.65°NE 9525 
Weston v. Stoddard, 137 N. Y. 119, 33 
NE 62, 33 AmSR 697, 20 LRA 624; 
Drake v. Drake, 61 App. Div. 1, 70 
NYS 163; Biglow v. Biglow, 39 App. 
Div. 103, 56 NYS 794. But see Dam- 
ron v. Campion, 24 Misc. 234, 53 NYS 
543; Haskell v. Queen, 21 NYS 357 
(both of which apparently deny the 
right to partition where the proper- 
ty is held adversely under a title ad- 
verse to that of all the cotenants and 
not derived from the same source). 

69. See cases supra note 68. 

[a] Effect of other statutes on 
these provisions.—(1) It has been 
held that the effect of these statutes 
is not limited-by other statutes speci- 
fying the cases in which the action 
may be brought and declaring that 
it may be brought “where two or 
more persons hold and are in posses- 
sion of real property as joint tenants 
or as, tenants) in: common: a ete. 
(Weston v. Stoddard, 137 N. Y. 119, 
33 NE 62, 33 AmSR 697, 20 LRA 624 
[what is meant thereby is not a strict 
pedis possessio, but a present right 
of possession]), (2) or specifically 
providing that one out of possession 
may maintain an action when he 
claims by reason of heirship and the 
lands are in the possession of a 
devisee under a devise claimed to be 
void (Weston v. Stoddard, supra 
[where a devisee is in possession un- 
der a devise in a probated will, he 
has an exclusive title to the property, 
which is presumptively valid against 
the heir and all persons claiming 
through the testator, and without an 
enabling statute the heir could not 
maintain partition because on the 
face of the record he is not a coten- 
ant of the title at all. Before he can 
bring himself into such a relation 
with the occupant he must procure 
the judgment of the court declaring 
the devise void for some. sufficient 
cause, after which he may insist up- 
on partition between himself and the 
other heirs, and the purpose of the 
statute was to enable him to secure 
this twofold relief in one action, and 
it has no special reference to the re- 
moval of any common-law. disability 
of a tenant out of possession]). 

70. Minn.—Bonham y. Weymouth, 
39 Minn. 92, 38 NW 805. 

Oh.—Perry v. Richardson, 27 Oh. 
St. 110. Apparently contra Hard- 
way v. Consumers’ Brewing Co., 34 
Oh. Cir. Ct. 600 [aff without op. 87 
Oh. St. 485, 102 NE 1122]. 

S. D.—Vincent v. Hardin, 38 S. D. 
414, 161 NW 613. 

Tex.—Banks v. Blake, (Civ. A.) 143 
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statutes of still other states, the right to partition 
has been affirmed where the adverse possession is 
that of a cotenant,’+ and denied where the adverse 
possession is that of one whose title is wholly ad- 
verse to that of all the cotenants and not derived 


from the same source.?? 


In Kansas and Oklahoma, under the statutes, 
cause of action to recover property held in the ad- 
verse possession of another and one to partition the 
property may be united in the same proceeding, the 


same court having jurisdiction of 


‘and a joint tenant out of possession cannot maintain 
a suit for partition against his cotenants who hold 
adversely to him without joining with the demand 
for partition a cause of action for possession of the 
But the joining of an application for eject- 
ment in a partition suit is unnecessary where it does 
not clearly appear that defendants in the suit are 
holding adversely to complainants.*? . 

in violation of a federal 
statute,’® entertain a bill to partition lands held 
adversely by defendants where the purpose is to re- 
cover the land as well as to partition it,77 even 


land.*4 


Federal courts cannot, 


SW. 1183. 

Wash.—Hill v. Young, 7 Wash. 33, 
34 P 144. See Chapman v. Allen, 11 
Wash. 627, 40 P 219 (recognizing 
rule). 

71. Atkinson v. Schilman, 60 Fla. 
301, 538 S 844, 56 S 274; Girtman v. 
Starbuck, 48 Fla. 265, 37 S 731, 5 
AnnCas 833; Camp Phosphate Co, v. 
Anderson, 48 Fla. 226, 37 S 722, 111 
AmSR 77; Rivas v. Summers, 33 Fla. 
539, 15 S 319; Dillard v. Jefferies, 
118 Va. 81, 86 SE 844; Woodrum v. 
Price, 100 W. Va. 639, 131 SE 550; 
oe vy. Clark, 44 W. Va. 659, 30 SE 


72. Kemp v. Hanna, 92 Fla. 913, 
110 S 789; Preston v. Virginia Min. 
Co., 107 Va. 245, 57 SE 651; Johnston 
v. Virginia Coal, etc., Co., 96 Va. 158, 
31 SE 85; Davis v. Settle, 43 W. Va. 
17,26 SH 557. 

73. Ott v. Sprague, 27 Kan. 620; 
Scarborough vy. Smith, 18 Kan. 399, 
409; Chouteau v. Chouteau, 49 Okl. 
105; 152 P 373; and cases infra note 
75. See Scantlin v. Allison, 32 Kan. 
376, 4 P 618 (recognizing rule). 

“Whatever may have been the -rea- 
son at one time for refusing to par- 
tition land where the plaintiff was not 
in the possession thereof, no such 
reason now exists; and when the rea- 
son for any particular rule ceases, so 


does the rule itself cease.” Scarbor- 
ough v. Smith, supra. 
74. Moorehead vy. Robinson, 68 


Kan. 534, 75 P 503; Chandler v. Rich- 
ardson, 65 Kan. 152, 69 P 168; Den- 
ton ve hyte, 65 Kany 1, 68) R074, 938 
AmSR 272; Chouteau v. Chouteau, 
49 Okl. 105, 152 P 373.. See Fores- 
man v. Foresman, 103 Kan. 698, 175 
P 985, 176 P 147 (recognizing rule). 

[a] “The reason for this rule is 
apparent. The right to trial by a 
jury cannot be denied in an action in 
ejectment or for the recovery of real 
property. In such case a_ second 
trial, when demanded, under the stat- 
ute is a matter of right. The action 
of partition is an equitable action, 
properly ‘triable by the court. In 
such a case a jury is not a matter of 
right. Special questions of fact may, 
in the discretion of the court, be sub- 
mitted to the jury. Their findings 
thereon, however, are not binding up- 
on the court but are merely advisory. 
If it were permissible for a party out 
of possession, claiming an undivided 
interest in real property, to bring and 
maintain an action of partition 
against a party in possession, claim- 
ing to own the entire estate adverse- 
ly as against the world, without ei- 
ther having first established his right 
to recover a portion of the property 


PARTITION 


sions.7§ 


[§ 118] b. Of Personal Property.’® 
of personal property may bring suit in equity against 


(§§ 117-119 


though such a proceeding may be maintained in the 
state courts by virtue of special statutory provi- 


A cotenant 


his cotenant for a partition thereof, although the 


both actions ;** 


latter holds the property adversely,®*° without having 
established his title by an action at law before bring- 
ing suit for partition;*! and in such a suit the court 
inquires into and determines the strength of the ad- 
verse title asserted by the cotenant,** and, if such 
title is invalid’? and the parties are found to be co- 
tenants, proceeds to decree partition.®* 

Where personal property is held adversely by a 
stranger to the cotenancy, different considerations 
apply,®® and it is necessary for the cotenants to re- 
cover possession before a suit for partition will le.*® 

[§ 119] G. Effect of Provisions of Wills or Deeds 


on Right To Partition—1. In General The right to 


in a prior action or joining an action 


for the recovery of real property 
with his action for, partition; the trial 
court could, without error, deny a 
jury trial in such partition case and 
the defendant would be thus indirect- 
ly and in effect deprived of a jury 
trial in an action for the recovery of 
real property, in which a jury is 
demandable of right, and would also 
be denied a second trial in ejectment 
under the statute.’ Chandler. v. 


echardson 65) ian loa Lob, 5 OSes 
168. 
75. Beatty v. Beatty, 114 Okl. 5, 


242 P 766. And see Chouteau v. 
Chouteau, 49 Okl. 105, 152 P 373 (sus- 
taining this view). 

76. Rev. St. (1878) § 723 (provid- 
ing that ‘suits in equity shall not be 
sustained in either of the courts of 
the United States in any case where 
a plain, adequate, and complete rem- 
edy may be had at law’’). 

77. Sanders v. Devereux, 60 Fed. 
Sil olde So) CCAD 6295 

“The ‘federal courts cannot prop- 
erly entertain a bill in chancery to 
partition lands unless a state of facts 
exists which would warrant such an 
action according to the general rules 
of equity jurisprudence and prac- 
tice.” Sanders v. Devereux, supra. 

78. Sanders v. Devereux, supra. 

79. Personal property: 

AS. subject to partition see supra § 
dO, 
Determination of disputed title see 

supra § 106. 

Uniting with realty see infra § 163. 
What court has jurisdiction see in- 
nee Ky ANE 

80. Thompson vy. Thompson, 107 
Ala. 163, 18 S 247; Smith v. Dunn, 
27 Ala. 315; Godfrey v. White, 60 
Mich. 443, 27 NW 5938, 1 AmSR 587; 
Hopson v. Pregee, 206 Mo. A. 28, 228 
SW 859; Weeks v. Weeks, 40 N. C. 
111, 47 AmD 358; Edwards v. Ben- 
nett, 32 N. C. 361. 

[a] The reason is that a tenant in 
common of personal property cannot 
maintain any action at law against 
his cotenant to try to establish his 
title while the latter has possession. 
Smith v. Dunn, 27 Ala. 315. 

[b] Rule applied.—Where an au- 
tomobile was sold under execution 
against the owner of only a one-half 
interest therein, the codwner’s rem- 
edy against the purchaser who had 
possession and claimed ownership of 
the entire car was an action in par- 
tition. Hopson v. Pregee, 206 Mo. A. 
28, 228 SW 859. 


pods Edwards v. Bennett, 32 N. C. 
361. 
82. Thompson v. Thompson, 107 


partition may be either expressly or impliedly*®? lim- 
ited and restricted, or prohibited altogether by the 
provisions of wills or deeds under which the parties 
claim;** and courts will not award partition in vi- 


Ala. 163, 18 S 247. 

83. Thompson v. Thompson, supra. 

84. Thompson v. Thompson, supra. 

85. Drew v. Clemmons, 55 C: 
312; Weeks v. Weeks, 40 N. C. veel 
47 AmD 358. See also supra § 106. 

[a] Reason for rule.—‘‘As_ be- 
tween that person, and the other par- 
ties, who are cotenants, the contro- 
versy is purely legal, and they ought 
to sue him at law, and cannot trans- 
fer the jurisdiction to the Court of 
Equity, by making one or more of 
the tenants defendants with him and 
asking for a partition of the slaves. 
With the partition the party, who 
holds the negroes, has nothing to do; 
and the owners must “recover the 
negroes from him before they can 
divide them among _ themselves.” 
Weeks v. Weeks, 40 N. C. 111, 121, 
47 AmD 358. 

86. See cases supra note 85. 

87. McLaughlin v. Greene, 198 
Mass. 153,83 NE, 1112; Dennig Vv. 
Mispagel, ’(Mo.) 260 SW 72; Shelton 
v. Bragg, (Mo.) 189 SW 1174; Beech- 
er Vv. Peo., 124- Mise. 738, 209 NYS 


93a nn re Severns, 211 Pa. 65, 60 A 
492; In re Dodd, 18} Montg. Co. (Pa.) 
78. And see cases infra §§ 120-129. 

88. Ala.—Gaddy ¥. Mullens, 215 


Ala.) 664, 112 S133 > Hill ve Jones, 65 
Ala. 214. 
Cal.—Ukiah,. Bank v. eles, 143 Cal. 
en 76 P 1020, 101 AmSR 118. 
Tll.—Chiniquy v. Christophel, 318 
Til. 101, 148 NE 857; Buckner v. 
Carn; 302 Ill. 378, 134 NE 760; Hein- 
inger v. Meissmer, 261 a1 105, 103 
NE 565; Fischer v. Butz, 224 Ill. 
379, 79 NE 659, 115 AmSR 160; Good- 
rich v. Goodrich, 219 Ill. 426, 76 NE 
aie? Dee v. Dee, 212 Til. 338, 72 NE 


ee —Kepley v. Overton, 74 Ind. 
448; Jones v. Jones, 84 Ind. A. 176, 
149 NE 108, 150 NE 65. 


Towa.—Schaal v. Schaal, 203 Iowa 
667, 218 NW 207. 
Kan. —Brookens vy. Brookens, 107 


Kan. 140, 190 P 754. 

Ky.—Moore v. Potter-Matlock 
Trust Co., 167 Ky. 201, 180 SW 789; 
roan, v. Young, 49 SW 1074, 20 Kyl 

Mass.—Towle v. Wingate, 229 Mass. 
566, 118 NE 905. 

Mich.—Ward v. Ward, 163 Mich. 
570, 128 NW “%61. 

Miss.—Lazard v. Hiller, 145 Miss. 
449, 110 S 855, 112 S 585 

Mo.—Crossan vy. Crossan, 303 Mo. 
572, 262 SW 701; Shelton v. Bragg, 
189 SW 1174; Barnard v. Keathley, 
230 Mo. 209, 130 SW 306; Gulick v. 
Huntley, 144 Mo. 241, 46 SW 154; 
McQueen v. Lilly, 131 "Mo. 95 Sil Sw 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 119-120] 


olation cf a condition or a restriction imposed upon 
the estate by one through whom the one asking par- 
Whether or not 
against partition exists or whether or not the right 
to partition is restricted or limited depends, of 
course, upon the particular provisions of the will or 


tition claims.’® 


deed subject to construction.®° 


Abandonment of option given by will. 
will, the widow is given the option to use designated 


1048; Cannon v. Curtis, 175 Mo. A. 
84, 157 SW 860; Stevens v. Larwill, 
110 Mo, A. 140, 84 SW 113. 

Nebr.—Freeland v. Anderson, 114 
Nebr. 822, 211 NW 167: Peterson _v. 
Damounde, 98 Nebr. 370, 152 NW 
786; Wicker v. Moore, 79 Nebr. 755, 
113 NW 148. 

N. J.—Moore v. Wears, 87 N. J. 
Eq. 459, 100 A 563; Tompkins v. Mil- 
ler, (N. J. Ch.) 27 A 484 

N. Y.—Underwood v. Curtis, 127 N. 


Y. 523, 28 NE 585; Pattison v. Cus- 


ack, 147 App. Div. 428, 131 NYS 795; 
Allison v. Coffin, 125 Mise. 615, 211 
NYS 545; McGowan vy. Tifft, 35 Mise. 
603, 72 NYS 132. 

NSC! Gomes ees 
221, 95 SE ps I Dickson v. Dickson, 
MOWING Cuy48'7- 


Oh.—Steinman v. Steinman, 27 Oh. 
Cir. Ct. 460; Hieatt v. Black, 8 Oh. 
Cir. Dee. 173; Horner v. Meyers, 4 
OhS&CP 404, 29 CincLBul 403. 

Pa.—In re Keown, 238 Pa. 343, 86 


“A 270; Love v. Robinson, Ome Pa. 
469, 68 A 1033, 12 AnnCas 974 
S. G.—Mattison v. Stone, 908. CG. 
146, 72 SE 991; Cole v. Creyon, 10 
s. ¢. Eq. 311, 26 AmD 208. 
Tenn.—Barton v. Cannon, 7 Baxt. 


398; Read v. Fite, 8 Humphr. 328. 
Tex.—Wells v. Houston, (Civ. A.) 
56 SW 233. 
Va.—Seibel v. Rapp, 85 Va. 28, 6 
SE 478. é 
Wis.—Greeney v. Greeney, 155 Wis. 
621, 145 NW 201. 
Eng.—Lacoste We 
[1924] A. C. 166. 
Ont.—Downey v. Dennis, 
ae yom Veron uos Wr CG ess Os 


roars 
[a] Statutory affirmation of this 
rule so far as wills are concerned 


Duchesnay, 


14 Ont. 


exists in some states. See Burns 
St. Annot. (1914) § 1247; Mo. Rev. 
St. (1919) § 2005. 


{[b] Rule applied.—(1) Where a 
testator leaves his estate to his wid- 
ow to be divided among his children 
as she may deem best, until the wid- 
ow exercises the power of appoint- 
ment under the will, the children are 
not entitled to any portion of the es- 
tate, and cannot maintain partition 
and an accounting of rents and prof- 
its. Goodrich v. Goodrich, 219 Ill. 
426, 76 NE 575. (2) Where the grant 
of a cemetery lot was subject to the 
regulations of the cemetery compa- 
ny, and its rules provided that: “The 
heirs at law have jointly a right to 
the disposal and use of the property; 
neither of them alone has the right 
to the disposal of it,” the heirs of the 
grantee of the lot have no right to 
partition it. Love v. Robinson, 219 
Pa. 469, 474, 68 A 10338, 12 AnnCas 
974. (3) Other applications see in- 
fra §§ 120-129. 

{c] Conditions not foreseen by 
testator.—The operation of the stat- 
ute is not affected by the fact that a 
partition would relieve the beneficia- 
ries against an unfortunate condition 
not foreseen by the testator. Stevens 
eee La Vaulx, 166 Mo. 20, 65 SW 

[d] Ineffectiveness of mode of 
partition prescribed by will.— Where 
the mode of partition of testator’s 
real estate provided by the will is in- 
effective in failing to indicate how 
the appraisers were to be appointed 
or who they should be, a partition by 
the usual statutory method is au- 
thorized. In re King, 216 Pa. 483, 
$5 A 942. , : 


[e] Persons not named in will.— 
& 


PARTITION 


a prohibition | heirs.°+ 


eral. 
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property as a home, on her abandonment of the prop- 
erty as a home it is subject to partition by the other 


[§ 120] 2. Property Subject to Trust—a. In Gen- 
Partition cannot be had of an estate that is 
subject to a valid trust created by will or deed or by 


any method by which a valid direction can be given, 


Where, by 
a partition.®? 


Where a statute provides that a tes- 
tator shall be deemed to have died 
intestate as to children not named in 
the will, such children are not bound 
by the provisions of the statute for- 
bidding partition of lands contrary 
to the intention of the testator. Dob- 
schutz v. Dobschutz, 279 Mo. 120, 213 
Sw 843. 

{f] Will executed in another 
state.—The fact that the will was 
executed in another state does not in 
any way affect the operation of the 
statute. Stevens v. Larwill, 110 Mo. 
A. 140, 84 SW 113. 

89. Hasterlik v. Hasterlik, 316 
Ill. 72, 146 NE 498; Arnold v. Arn- 
old, 308 Ill. 365, 139 NE 592; Vierieg 
v. Krehmke, 293 Ill. 265, 127 NE 735; 
Blakeslee v. Blakeslee, 265 Ill. 48, 106 


NE 470; Dee v. Dee, 212 Ill. 338, 72 
Ae 429; Cubbage v. Franklin, 62 Mo. 


See cases infra this note; and 
§§ 120-129. 

[a] Provisions not affecting right 
to partition.—(1) In a devise of real 
estate by a testator to his three 
daughters, a proviso “that it shall 
require the consent of all, or of those 
who shall survive in the event of the 
decease of one, to sell or lease said 
real estate,’ does not deprive the 
devisees of the right to have parti- 
tion of the estate for the purpose of 
occupation and enjoyment. Sawyer 
Wala Viel) - Oils Newikd. e O pun C2) 0 Le 
land be devised to two persons in fee, 
with a condition annexed to the es- 
tate, that it should be improved by 
them in common, the land is subject 
to partition; for the partition of the 
fee would not destroy the right to 
have it improved in common. Rich- 
ardson v. Merrill, 21 Me. 47. (3) 
Where a devise of lands to the daugh- 
ter of the testator and her children 
declares that the property is to be 
kept for the sole use of herself and 
children, free from all debts and con- 
trol of her husband, it is the right 
of any one of the several devisees 
to have the realty partitioned. “The 
word ‘kept’ must be construed in con- 
nection with the words ‘free from 
all debts,’ etc., and thus construed 
the devise does not mean that the 
property must be kept together in- 
definitely as against the rights of 
the tenants in common to a parti- 
tion.” Gordon v. McLeroy, 115 Ga. 
768, 769, 42 SE 68. (4) Deeds to a 
named woman and her children by 
her then living husband ‘‘so long as” 
she “remains the wife or widow of 
the said’ husband, ‘‘in the event’’ she 
“should become the widow of the 
said’ husband “and she . 
should marry some one else then the 
title to be exclusively in 
the children, ” neither expressly nor 
by implication forbid a sale of the 
land as allowed by statute. Wilson 
ye Jackson, 193 Ky. 101, 106, 235 SW 


91. Battin v. Battin, 94 N. J. Eq. 
497, 120 A 519. 

92. 215 
Ala. 664, 1129133. 

Cal.—Ukiah Bank v. Rice, 143 Cal. 
265, 76 P 1020, 101 AmSR 118. 

Til. —Buckner v, Carr, 302 Dll. 378, 
134 NH 760; Fischer v. Butz, 224 Ill. 
379, 79 NE "659, 115 AmSR 160; Ma- 
son v. Mason, 219 Ill. 609, 76 NE 692. 

Ind.—Walling v. Scott, 50 Ind. A. 
23, 96 NE 481, 97 NE 383. 

Towa.—Schaal v. Schaal, 203 Iowa 
667, 213 NW 207; Elberts v. Elberts, 
159 Iowa 332, 141 NW 57. 


where the purpose of the trust will be defeated by 
This rule applies with equal force 


Ky.—Williamson v. 
ISSV ANT ZIG sa tonesiV Vince 
Mass.—McLaughlin v. Greene, 198 
Mass. 153, 88 NE 1112; Dunn v. Dob- 


Maynard, 162 


son, 198 Mass. 142, 84 NE 327; Ger- 
ard v. Buckley, 137 Mass. 475. 
Mich.—Ward v. Ward, 163 Mich. 


570, 128 NW 761; Sharp v. Sharp, 
148 Mich. 278, 111 NW 767. 

Miss.—Lazard v. Hiller, 145 Miss. 
449,110 S 855, 112 S 585; Gwin v. 
Gwin, 116 Miss. 619, 77 S 530. 

Mo.—Springer v. Bradley, 188 SW 
175, 178 [quot Cye];. Stewart v. 
Jones, 219 Mo. 614, 118 SW 4, 131 
AmSR 595; Stevens v. De La Vaulx, 
166 Mo. 20, 65 SW 1008. 

Nebr.—Wicker v. Moore, 79 Nebr. 
755, 118 NW 148; Heiser v. Brehm, 
221 NW 97. 

N. J.—Moore v. Wears, 87 N. J. 
Eq. 459, 100 A 563; Condict v. Con- 
dict; 73 Ns Jer ds S01P ib A 48iss 
Story v. Palmer, 46 N. as Ho, 1 18 A 
aoe” Outealt yv. ‘Appleby, RUIN dhs Eq. 

ay. Y.—Underwood v. Curtis, 127 
N. Y. 523, 28 NE 585; Morse v. Morse, 

i Baldwin v. Humphrey, 

Ogilby v. Hickok, 144 
App. Div. 61, 128 NYS 860 [aff 202 
N. Y. 614 mem, 96 NE 1123 mem]; 
Mitchell v. Mitchell, 137 App. Div. 
15, 121 NYS 730; Putnam v. Putnam, 
TT App. Div. 554, 78 NYS 987; Hors- 
field v. Black, 40 App. Div. 264, 57. 
NYS 1006; Selden v. Vermilya, 4N. 
Y. Super. 568; Sicker v. Sicker, 23 
Misc. 737, 53 NYS 106; Peirson v. 
Van Bergen, 23 Misc. 547, 52 NYS 
890; McLean v. McLean, 21 NYS 326; 
Striker v. Mott, 2 Paige 387, 22 AmD 
646. Contra Chapman Vv. Cowenhov- 
en, 7 Hun 341. 

N. C.—Makely v. Shore, 175 N. C. 
121, 95 SE 51; Spring Green Church 
Vv. Thornton, 158 N. C. 119, 73 SE 810; 
yivaas v. Blake, US INS Cay 5755924 SE 

Oh.—Steinman v. Steinman, 27 Oh. 
Cin. Ct. 5 460; . Horner \y; Meyers, 4 
OhS&CP 404, 29 CinecLBul 403. 

Pa.—Marchand v. Marsh, 280 Pa. 
292, 124 A 427; Johnson v. "Gaul, 228 
Pas TO Wan As 399; Clark’s Hst., 134 
es 140, 19 A 493; Latshaw’s ‘App., 
ALP ce aR IRS ALGONA GY Wi NankSise BE 
Hutchison’s’ App., 82 Pa. 509; Owens 
v. Naughton, 23 Pa. Super. 639; 
Severns’ Est., 13... Pawe Dist L92s 
Keim’s.Est., 10 Pa. Dist. 252; Swoyer 
Vv. Schaeffer, 2.Pa. Dist. 749, 13 Ba: 
Co. 346; In re Ruffell, 11 Phila. 46; 
In re ‘Kirschner’s Est., 24 Pittsb 
LegJNS 469. 

Ss. C.—Mattison v. Stone, 90 S. Cc. 
146, 72 SE 991. 

Tenn.—Bennett v. Gallaher, 115 
Tenn. 568, 92 SW 66; Bedford v. Bed- 
ford, 110 Tenn. 204, 75) Siw W017 
Barton v. Cannon, 7 Baxt. 398; Read 
v. Fite, 8 Htumphr. 328. 

Tex.—Cage v. Perry, (Civ. A.) 142 
SW_75; Wells v. Houston, (Civ. A.) 
56 SW 233. 

Va,—Schroeder v. Woodward, 116 
Va. 506, 82 SE 192; Seibel v. Rapp, 
85 Va. 28, 6 SE 478; Nickell v. Hand- 
ly, 10 Gratt. Ol iVa.) 1336: 

Wis.—Munson vy. Bringe, 146 Wis. 
393, 181 NW 904, AnnCasi1912C 325 
(recognizing rule). 

Eng.—Lacoste v. Duchesnay, [1924] 
A. C. 166; Biggs v. Peacock, 22 Ch. 
D. 284; Taylor v. Grange, 15 Char: 
165; Dodd v. Cattell, [1914] 2 Ch. 1% 

Ont.—Downey Vv. ‘Dennis, 14 Ont. 


267; Murphy v. Mason, 22 Grant hs 
405; aoe Ne; Cronk, 62.U.Ce@:er: 


See also infra §§ 198-200. 
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whether the trust is express or implied;°* and the 
rule is in no way affected by general statutory pro- 
visions providing for partition.°* It is of no conse- 
quence that partition may appear to be practicable,°® 
or even advantageous®® from a business standpoint 
to all concerned, or that the trustee consents to the 
Nevertheless, the mere existence of a 
trust in an undivided interest in property presents 
no obstacle to a partition of the property,°®® since the 
trustee will still represent the beneficiaries and the 


partition.®* 


trust remain as to their shares.®® 
Invalid trust. 


partition. 


[§ 121] b. Land Directed To Be Sold—(1) In 


[a] Rule applied.m—A ‘committee 
took to themselves the conveyance of 
certain premises in fee, and entered 
into an agreement to erect sheds 
thereon at the expense of and for the 
convenience of all the subscribers, 
each of whom was to pay his pro- 
portion of the expenses at the com- 
pletion of the improvement and the 
delivery of a proper title for his 
share. The title was impressed with 
a trust in favor of the subscribers, 
and, as a partition between the gran- 
tees would result in the defeat of the 
entire scheme, it would not be al- 


lowed. Baldwin v. Humphrey, 44 N. 
5¥216.093 
[b] ‘Trusts for general manage- 


ment of estate.—(1) No partition is 
permissible where an estate is given 
to executors in trust not only to sell 
and invest the proceeds and also to 
pay old debts, but to receive and ex- 
pend the profits and to-manage and 
improve the lands. Gerard v. Buck- 
ley, 137 Mass. 475. (2) Where an 
estate is given to trustees to manage 
and pay the income to certain bene- 
ficiaries, the heirs have no right to 
partition. Ward v. Ward, 163 Mich. 
570; 128 NW 761. (3) Other illus- 
trations of such trusts. Johnson v. 
Gaul? 228 Pa: 75, 77 A’ 399." Taylor 
vy. Grange, 15 Ch. D. 165. 

{e] Trusts for charitable or edu- 
cational purposes.—Spring Green 
Church v. Thornton, 158 N. C. 119, 73 
SE 810; Marchand v. Marsh, 280 Pa. 
292, 124 A 427; Latshaw’s App., 122 
Pa. 142, 15 A 676, 9 AmMSR 76; Swoy- 
er v. Schaeffer, 2 Pa. Dist. 749, 13 Pa. 
Co. 346. 

{d] Statutory affirmation of rule 
as to trusts created by will.—(1) In 
Indiana and Missouri, the rule as to 
lands held subject to trusts created 
by a will as above stated has been 
expressly affirmed by a-statute pro- 
viding that no partition or sale of 
lands shall be made contrary to the 
intention of the testator expressed in 
his will. Ind. Burns St. Annot. (1908) 
§ 1247;, Mo. Rev. St. (1899) § 4650. 
(2) The statute applies with equal 
force whether the suit is brought in 
a court of equity or in a court of law. 
Stewart v. Jones, 219 Mo. 614, 118 
SW 1, 131 AmSR 595; Stevens v. De 
La Vaulx, 166 Mo. 20, 27, 65 SW 1003 
(“broad as the jurisdiction of a court 
of equity is, it is nevertheless with- 
in the limits of the statute law of 
the State, and the chancellor is as 
much bound to obey that law as is 
the judge in a law court”). 

93. See cases supra note 92. 

94. Cal.—Ukiah Bank v. Rice, 143 
Cal, 265, 76 P 1020, 101 AmSR 118. 

Ky.—Young v. Young, 49 SW 1074, 
20 KyL 1741. 

Mich.—Ward v. Ward, 
570, 128 NW 761. 
tReet ae ae v. Bradley, 188 SW 

vo. 

Pa.—Keim’s Est., 10 Pa. Dist. 252. 

See Lacoste v. Duchesnay, [1924] 
A. C. 166 (a statute providing that 


163 Mich. 


The interest of tenants in common 
under the New York Real Property Law, resulting 
from an attempted but invalid express trust of legal 
estates, entitles the tenant in common to maintain 


PARTITION 


General. 


[§§ 120-121 


In accordance with the rule just stated,” 
where lands are expressly directed or impliedly re- 
quired® to be sold by the provisions of a will, con- 
veyance, or by any other method by which a valid 
direction can be given, and the proceeds distributed 
among persons designated, the land must be consid- 
ered as having been converted thereby into personal- 
ty, and no suit for partition of the lands can be main- 
tained;* and this is so, although there is not to be 
an immediate sale and the time of the sale is left to 
the discretion of the executor.® 
vert realty into personalty must be considered para- 
mount to the statutes providing for partition. Nev- 
ertheless, the direction or requirement to sell must 
be absolute or positive in order to work a conversion: 


A direction to con- 


of the land into personalty and thereby prevent par- 


no one can be compelled to. remain in 
undivided ownership and that a par- 
tition may always be demanded not- 
withstanding any prohibition or 
agreement to the contrary does not 
require that partition of the property 
of a testator must be decreed not- 
withstanding the terms of the will; 
and, where property is given by the 
will to trustees for investment, and 
the trustees are required to pay the 
income derived therefrom to desig- 
nated persons during a limited period, 
the statute does not entitle one of 
the ultimate beneficiaries, to whom 
the corpus of the estate is given, to 
insist upon a partition which would 
defeat the intention expressed by the 
will as to the disposition of the in- 


come). , 

Pe Outcalt v. Appleby, 36 N. J. 
q. ‘ 
96. Stewart v. Jones, 219 Mo. 614, 


118 SW 1, 131 AmSR 595; Stevens 
one La Vaulx, 166 Mo. 20, 65 SW 
97. Peirson v. Van Bergen, 23 
Mise. 547, 52 NYS 890. 
98.° Tibbetts v. Tibbetts, 113 Me. 


201, 93 A 178; Terry v. Smith, 42 N. 
J. Eq. 504, 8 A 886. 


99. Tibbetts v. Tibbetts, 113 Me. 
20K, SSS RA LCS: 

1. Bryant v. Shaw, 190 App. Div. 
578, 180 NYS 301. 2 


2. See supra § 120. 

3. McLaughlin v. Greene, 
Mass. 153, 83 NE 1112; Beecher v. 
Peo., 124 Misc. 733, 209 NYS 193; 
In re Severns, 211 Pa. 65, 60 A 492. 

[a] Direction for conversion will 
be implied where a conversion is nec- 
essary to accomplish the purpose and 
intention of the will. Beecher v. Peo., 
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124 Mise. 733, 209 NYS 193; In re 
Severns, 211 Pa. 65, 60 A 492; In re 
Dodd; 13 -Montg. Co. GPa.) 78. 

4 Ala.—Gaddy v. Mullens, 215 


Ala. 664, 112 S 133. 

Cal.—Ukiah Bank v. Rice, 143 Cal. 
265, 76 P 1020, 101 AmSR 118. 

Ijl.—Buckner v. Carr, 302 Ill. 378, 
134 NE 760. 

Ind.—Walling v. Scott, 50 Ind. A. 
23, 96 NE 481, 97 NE 388. 

Iowa.—Schaal v. Schaal, 203 Iowa 
667, 213 NW 207. 

Mass.—McLaughlin v. Greene, 198 
Mass. 153, 88 NE 1112. 

Mo.—Stewart v. Jones, 219 Mo. 614, 
118 SW 1, 1381 AmSR 595; Cubbage 
v. Franklin, 62 Mo. 364; Cannon v. 


Curtis, 175° Mo.-A. 84, 157 SW 860. 
Nebr.—Knauf vy. Mack, 93 Nebr. 
524, 141 NW 199. 
N. J.—Moore v. Wears, 87 N. J. 


Eq. 459, 100 A 5638; Condict v. Con- 
dict, 73. N. J. Eq. 301, 75 A 815; «.Ca- 
ae Vv. (Cahill 62 Nets. High D576 (495A 
809. 

N. Y.—Underwood v. Curtis, 127 N. 
Y. 523, 28 NE 585; Delafield v. Bar- 
low, 107 N. Y. 535, 14 NE 498; Mitch- 
ell v. Mitchell, 187 App. Div. 15, 121 
NYS 730; Horsfield v. Black, 40 App. 
Div. 264, 57 NYS 1006; Selden v. 
Vermilya, 4 N. Y. Super. 568; Allison 


tition of the land;’ and hence, if the power con- 


v. Coffin, 125 Misc. 615, 211 NYS 545; 
Beecher v. Peo., 124 isc. 733, 209 


NYS 193; McGowan v. Tifft, 35 Misc. 
603, 72 NYS 132; Eritz v. Fritz, 17 
NYS 800. 


Oh.—Horner v. Meyers, 4 OhS&CP 
404, 29 CincLBul 403. 

Pa.—In re Severns, 211 Pa. 65, 60 
A 492 [aff 13 Pa. Dist. 192]; Lloyd’s 
Hst., (52, Pa, Dist: '& Co. 7195 Keim7s 
Bst3) LO Paw Distt. 2523 ‘Johnson *y. 
Kite, 9 Pa. Dist. 584; In re Leyrer, 
4 Pa. Dist: 693,) ite ParCon lL 32se ain 
re Ruffell, 11 Phila. 46; Reid v. 
Clendenning, 29 PittsbLegJNS 396. 
But see Rawle’s App., 119 Pa. 100, 12 
A 809 (apparently not in harmony 
with the above decisions). 

Ss. C.—Mattison v. Stone, 90 S. C. 
146, 72 SE 991. ; 

Tenn.—McKnight v. McKnight, 120 
Tenn. 431, 115 SW 134; Bennett v. 
Gallaher, 115 Tenn. 568, 92 SW 66; 
Bedford v. Bedford, 110 Tenn. 204, 75 
nes 1017; Barton v. Cannon, 7 Baxt. 

* x 
seen eS v. Peacock, 22 Ch. D. 


a ee v. Dennis, 14 Ont. 
[a] Thus partition will not lie: 
(1) At suit of the heirs at law on 
the death of the widow, where the 
testator devised his real estate to his 
wife for life, and directed in the will 
that, after her death, it be sold and 
the proceeds divided between the ben- 
eficiaries therein named, who were in- 
cidentally the only heirs at law of 
testator. Ukiah Bank y. Rice, 143 
Cal.'.265, 76 P 1020, 101: AmSR 118. 
To same effect McKnight v. Mc- 
Knight, 120 Tenn. 431, 115 SW 134; 
Biggs v. Peacock, 22 Ch. D.\284. (2) 
At suit of a stockholder, where land 
purchased by a syndicate is vested in 
trustees, with powers of division and 
sale and distribution of proceeds. 
Horner v. Meyers, 4 OhS&CP 404, 29 
CincLBul 408. (3) To effect a divi- 
sion of property among beneficiaries 
after the expiration of ten years, dur- 
ing which time the property was fo 
be held in trust, where the will fur- 
ther provided that the trustees should 
sell the property at the end of ten 
years, “as soon as convenient, and 
having in view the best interests of 
the restate.” | Schaal swaiSehasin 208 
Iowa 667, 670, 213 NW 207. 

{b] Statutory affirmation of rule. 
—Under a statute which forbids the 
partition of land contrary to the in- 
tention of a testator, the heir of a 
deceased beneficiary, under a will di- 
recting an equitable jeonversion of 
land into money, cannot sue for par- 
tition of such land. Walling v. Scott, 
50 Ind. A. 23, 96 NE 481, 97 NE 388. 
wees In re Severns, 211 Pa. 65, 60 A 

6.. Ukiah Bank v. Rice, 143 Cal. 
265, 76 P 1020, 101 AmSR 118; Keim’s 
Hst., 10: Pa. Dist. 252. 

7. See cases infra note 8. 

[a] Devise of part and sale of 
residue.—Where a testatcr devised 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 121-125] 


ferred is discretionary merely or a mere naked power 
of sale, the land, unfil the power shall have been 
exercised, remains real estate and subject to parti- 
tion as such. Furthermore, a tenant in common 
with testator of land sought to be partitioned can- 
not defeat partition on the ground that the will con- 
stitutes an equitable conversion of testator’s inter- 
ests because the question of equitable conversion con- 
cerns the devisees, and not a stranger.® 

[§ 122] (2) Reconversion. Although land is di- 
rected to be converted into personalty,'® the general 
rule is that all+? of the heirs or persons otherwise 
entitled to the property and to participate in the pro- 
ceeds in the event of its sale may elect to treat it as 
real estate in which event it is reconverted into real- 
ty and subject to partition as.such.1? The election 
may be shown by any unequivocal act or declara- 
tion,!* and even a slight expression of intention will 
be considered sufficient to show an election.1*+ How- 
ever, the rule allowing a reconversion and a partition 
of the land is not applicable where the direction is 
for a sale of the property and payment of the pro- 
ceeds over and above a designated sum to certain 
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persons, unless there is an offer to pay the prior 
charges against the fund.t® Furthermore, a recon- 
version by election and a partition of the land will 
not be permitted where the rights of third parties 
will be injuriously affected thereby.?® 

[§ 123] c. Trusts To Secure Payment of Loans or 
Other Debts. Where the trust is merely to secure 
the payment of loans or other debts, a partition is 
not subversive of it, and need not be denied.*? 

[§ 124] d. Property Held in Common by Several 
Trustees for Different Beneficiaries.1* The mere 
fact that several trustees hold interests in common in 
land, each being trustee for different beneficiaries, 
presents no obstacle to partition as between the trus- 
tees.1° A partition will be denied only in eases 
where it would destroy the trust or conflict with its 
terms.”° 

[§ 125] e. Effect of Termination of Trust. After 
the trust has terminated by the cessation of the es- 
tate of the trustee therein, partition may be had;?+ 
and the rights of the owners of the land can be ad- 
judicated without the necessity of an actual recon- 
veyance thereof by the trustees.?* 
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portions of his lands to each of two 
sons and directed that the residue 
be sold and the proceeds divided 
among others of his children, the two 
devisees may be regarded as tenants 
in common with those entitled to the 
proceeds of the residue, and the court 
may make partition of the lands of 
the testator. Harvey v. Harvey, 72 
IN LOSt5 70s 


8. Ill—vVierieg v. Krehmke, 293 
ll. 265, 127 NE 735. 
Jowa.—Ruggles v. Powers, 201 


Iowa 284, 207 NW 116. 
Md.—Bannister v. Eberly, 124 Md. 
Zen O81 PANT 67: 


Miss.—Chandler v. Chandler, 111 
Miss: 525, 71 S 811. 
N. J.—Scheiner v. Scheiner, (Ch.) 


116 A 683; Wittel v. Wittel, 82 N. J. 
Eq. 229, 91 A 722; Cahill v. Cahill, 62 
N. J. Eq. 157, 49 A 809. 

N. Y.—-Barber v. Terry, 173 App. 
Div. 469, 159 NYS 720 [rev on other 
grounds 224 N. Y. 334, 120 NE 732]; 
Wood v. Hubbard, 31 "App. Div: 635, 
Domi ed Los Wood v. Hubbard, 29 
App. Div. 166, 51 NYS 526; Palmer 


v. Marshall, 81 Hun 15, 30 NYS 567; 


Mellen v. Banning, 72, Hun 176, 25 
NYS 542; Duffy v. Duffy, 50 Hun 266, 
3 NYS 23 [aff 130 N. Y. 654 mem, 29 
NE 1033 mem]; Purdy v. Wright, 44 
Hun 239, 8 NYSt 243; Blanchard v. 
Blanchard, 4 Hun 287, 6 Thomps. & 
C. 551 [aff 70 N. Y. 615 mem]; Saf- 
ford v. Burke, 130 Misc. 12, 223 NYS 
626; Manley v. Manley, 61 Misc. 183, 
112 NYS 771; Stebbins v. Turner, 55 
Misc. 587, 105 NYS 945; Hayden v. 
Sugden, 48 Misc. 108, 96 NYS 681; 
Miller v. Miller, 22 Misc. 582, 49 NYS 
407. See also Underhill v. Underhill, 
4 NYSt 858 [aff 113 N. Y. 666 mem, 
21 NE 1115 mem] (where it was held 
that partition is properly ordered 
where the power of sale in the ex- 
ecutors would need the aid of the 
court to fix the time when it could be 
exercised, taking into consideration 
the nature and use of the property 
and all the surrounding circumstanc- 
es, none of which are shown by the 
opinion). 

Oh.—Horner v. Meyers, 4 OhS&CP 
404, 1 OhNP 314. 

Pa.—Dunshee v. Dunshee, 234 Pa. 
550, 83 A 422; In re Carter, 225 Pa. 
355, 74 A 240; Caldwell v. Snyder, 
178 Pa. 420, 35 A 996, 35 LRA 198; 
Sill v. Blaney, 159 Pa. 264, 28 A 251; 
Stark’s Est., 9 Kulp 525; Reid v. 
Clendenning, 29 PittsbLegJNS 396. 

Tenn.—Green v. Davidson, 4 Baxt. 
488. 

Eng.—Boyd v. Allen, 24 Ch. D. 622. 

See Eizzell y. Ezzell, 213 Ala. 544, 
813; Parker v. Robertson, 205 
Ala. 434, 88S ,418 (both perhaps sus- 


taining this view). 

[a] Failure to exercise power 
within reasonable time.—The right of 
an executor to sell under a power giv- 
en him by a will, not fixing the time 
for executing the power, is forfeit- 
ed by failure to exercise it within a 
reasonable time which must depend 
largely on the facts of each case. 
And if the executor is not diligent in 
the exercise of the power, any tenant 
in common may proceed to partition 
the estate. Vierieg v. Krehmke, 293 
Ill. 265, 127 NE 735. 

{b] If the time within which the 
power of sale can be exercised ex- 
pires, the obstacle to partition ter- 
minates. Walsh v. Dunn, (N. J. Ch.) 
46 A 592. 

9. Sill v. Blaney, 159 Pa. 264, 28 
AM 2513 

10. See supra § 121. 

11. [a] All must join in the elec- 
tion.— (1) A power of sale will not 
be defeated by one or more less than 
the whole number of those entitled to 
the proceeds of the sale. Ukiah Bank 
v. Rice, 143 Cal. 265, 76 P 1020, 101 
AmSR 118; Condict v. Condict, 73 N. 
J. Eq. 301, 75 A 815; Selden v. Ver- 


milya, 4 N. Y. Super. 568; Mattison 
Vic PovOnie 000 Su Co 146. Ta ae 99d 
Biges' ty." Peacock, 22°) Ch. *D.1 284. 


(2) “The object of the testator would 
be frustrated by allowing a part of 
the beneficiaries to bind the others 

by an election to reconvert 
their particular Shares.’”’ Morse v. 
Morse, 85 N. Y. 53, 61. 

[b] All must be sui juris.—Ukiah 
Bank v. Rice, 143 Cal. 265, 76 P 1020, 
101 AmSR 118; Condict v. Condict, 73 
N. J. Eq. 301, 75 A 815. See Prentice 
v. Janssen, 79 N. Y. 478 (as sustaining 
this view). 

[c] Minors.—Where some of the 
beneficiaries are minors incapable of 
election, there can be no reconversion 
of the property by any part of the 
beneficiaries although they may have 
manifested their intention to take the 
land. Ukiah Bank v. Rice, 143 Cal. 
265, 76 P 1020, 101 AmSR 118. 

12. Cal.—Ukiah Bank v. Rice, su- 
pra. 

N. J.—Walsh v. Dunn, (Ch.) 46 A 
5O2 Cahill v. Cahilly 62, N.. Jaq. 157, 
a4 A 809 (recognizing rule); Morse 

Hackensack Sav. Bank, 47 N. J. Eq. 
279, 20 A 961, 12 LRA 62. 

N. Y.—Waestaft v. Marcy, 25 Misc. 
121, 54-NYS 1021. 

Pa.—Brownfield’s Est., 30 Pa. Co. 
40; In re Dodd, 13 Montg. Co. 78. 

S. C.—Mattison v. Stone, 90 S. C. 
146, 72 SE 991 
ogee _—Biggs v. Peacock, 22 Ch. D. 

4, 

[a] Considerations on which rule 


based.—(1) “The principle on which 
the doctrine of election rests, is the 
identity of the interest the heirs take 
as heirs at law, and in the proceeds 
of the conversion into money.’ 
Morse v. Hackensack Sav. Bank, 47 
N. J. Eq 279, 285,'20 A’ 961, 12 LRA 
625 4X2) “pnis right rests upon the 
presumption that the power of sale 
given to the executor was intended 
for the benefit of the beneficiaries, 
and upon the principle that as they 
are the absolute owners of the entire 
property in the land, they have the 
right to direct the disposition to be 
made of it; and also in consideration 
of the practical effect of a contrary 
rule.” Ukiah Bank v. Rice, 143 Cal. 
265, 272, 271, 76 P 1020, 101 AmSR 
118 (“it is a well-settled rule in equi- 
ty that where a testator directs land 
to be sold and the proceeds thereof 
to be distributed among certain desig- 
nated beneficiaries, such beneficiaries 
may elect before the sale thas taken 
place to take the land instead of its 
proceeds, and when they have so 
elected and _ sufficiently manifested 
their election, the authority to sell 
the land cannot thereafter be exer- 
cised by the executor, but is extin- 
guished. The estate is thereby recon- 
verted into real property, and by rea- 
son of such reconversion the relation 
of the beneficiaries to the land is th'e 
same as if it had been directly de- 
vised to them’”’). 

13. Walsh v. Dunn, (N. J. ee 46 
A 592; Mattison v. Stone, 90 S. C. 
146, 72 SE 991. 

[a] An election was shown where 
all of the persons entitled to partici- 
pate in the proceeds of the sale have 
sold and conveyed their entire inter- 
aN Walsh v. Dunn, (N. J. Ch.) 46 A 


14. Prentice v. Janssen, 79 N. Y. 
15. In re Dodd, 13 Montg. Co. (Pa.) 
16. Prentice v. Janssen, 79 N. Y. 


17. Gardiner v. Cord, 145 Cal. 157, 
544; Fitch v. Miller, 200 Til. 
170, 65 NE 650; Budde v. Rebenack, 
137 Mo. 179, 38 SW 910. 

18. Right of trustee to partition 
generally see infra § 198. 

19. Munson v. Bringe, 146 Wis. 
393, 131 NW 904, AnnCasi1912C 325. 
See Wetmore v. Zabriskie, 29 N. J. 
Eq. 62 (as sustaining this view). 

20. Munson vy. Bringe, 146 Wis. 
393, 181 NW 904, AnnCas1912C 325. 

21. Gardiner v. Cord, 145 Cal. 157, 
78 P 544; Lazard v. Hiller, 145 Miss. 
449, 110 S 855, 112 S 585. 

22. Gardiner v. Cord, 145 Cal. 157, 
78 P 544. 
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[§ 126] 3. Direction for Partition To Be Made by 
While the courts are loath 
to construe directions as made by a testator respect- 
ing the division of his property as intended to be 
exclusive and to oust their jurisdiction,”* they are 
nevertheless without jurisdiction to partition an es- 
tate where the power and duty to do so is specially 
given by will to executors or trustees especially in- 
trusted with that duty,?* unless it is shown that they 
had died without making partition,?° or had de- 
clined?® or failed?7™ to do so, or have acted fraudu- 
lently or unfairly,?® or that there was delay beyond 
a reasonable time in making the partition.?° 

[§ 127] 4. Property Not To Be Divided before 
Fixed Date or Happening of Designated Contingen- 
Where, by the terms of a will 
or deed, the property devised or conveyed is not to 
be divided or distributed before a date therein fixed, 
or before the happening of a designated contingency, 


Executors or Trustees. 


cy—a. In General. 


23. Marshall y. Rench, 3 Del. Ch. 
329; Chouteau v. Paul, 3 Mo. 260. 

240 HMischer y.- Butz, 224 Ty 37.9, 
79 NE 659, 115 AmSR 160; McLaugh- 
lin v. Greene, 198 Mass. 153, 83 NE 
1112; Henderson v. Henderson, 113 
INe ay. 1, (20 INE 3814; Cronk vy. Cronk, 
GNC. Os BaAOws. soe. 

[a] A mere fear that a woman will 
assert a claim of a common-law mar- 
riage with the testator, and thereby 
cloud the title of the heirs to real es- 
tate, does not justify a bill by an 
heir making such woman a party and 
asking the court to assume the exe- 
cution of a trust imposed by the 
will upon the executors to make par- 
tition of the property. Fischer v. 


Butz, 224 6 309, CO INE 65 9; eS: 
AmSR 160. 

255 mCronicav. Cronk, 165U.1@. Qa: 
OFS. 332. 

26. Hiscott v. Berringer, 4 Grant 
Ch: AGU. a8 Cronk vy. Cronk, 6 U.C. 
Qi B Oss: 

ae Choe v...Paul, 3° Mo, 260, 

23... Wischer v. Butz, 224 Til, 379, 


79 NE 659, 115 AmSR 160. 
29. Fischer v. Butz, supra. 
30. Ala.—Hill v. Jones, 65 Ala. 


214. 
Ill. _Heininger v. Meissmer, 261 
Dee v. Dee, 212 


Ms 1.055 103 INE 565. 
Overton, 74 Ind. 


Ill. 338, 72 NE 429. 

448; Brown v. Brown, 43 Ind. 474; 
Jones v. Jones, 84 Ind. A. 176, 149 NE 
108, 150 NE 65. 

Towa.—Elberts v. Elberts, 159 Iowa 
332, 141 NW 57 

Kan. —Brookens_ v. Brookens, 107 
Kan. 140, 190 P 754. 

Ky. —Williamson v. Maynard, 162 
Ky. 726, 173 SW 122; Crouch v. Huff- 
stutter, 1 Ky. Op. 453. 

Mass.—Dunn y. Dobson, 198 Mass. 
142, 84 NE 327. 

Mo.—Crossan_v. Crossan, 303 Mo. 
572. 262 °SWi 7015 Shelton, v.7Brage, 
189 SW 1174; Springer v. Bradley, 
188 SW 175; Hill v. Hill, 261 Mo. 55, 
168 SW 1165; Gulick v. Huntley, 144 
Mo. 241, 46 SW 154; Cubbage v. 
Franklin, 62 Mo. 364. 

Nebr.—Freeland v. Anderson, 114 
Nebr. 822, 211 NW 167; Wicker v. 
BIOORG 79 Nebr. 755, 113 NW 148. 

. J.— Serena v. Moore, 69.N. J. Eq. 
ost, 60 A 953. 

Y.—Underwood v. Curtis, 127 N. 
eY’. yo. 28 NE 585; Ogilby v. Hickok, 
144 App. Div. 61, 128 NYS 860 [aft 
202 N. Y. 614 mem, 96 NH 1123 mem]; 
Sicker v. Sicker, 23 Misc. Ta, 53 NYS 
106. 

N. C.—Blake v. Blake, 118 N. C. 
575, 24 SE 424; Dickson v. Dickson, 
70 N. C. 487 

Oh.—-Steinman vy. Steinman, 27 Oh. 
Gir. Ct. 460: Hieatt v. Black, 8 Oh. 
(Oi hey DYomn alex 

Pa.—Leyrer’s Hst., 4 Pa. Dist. 693, 
17 Pa. Co. 132; In re Dodd, 13 Montg. 
Comins: 
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S. C.—Massey v. Davenport, 23 S. C. 
4538; Cole v. Creyon, 10 S. C. Eq. 311, 
26 AmD 208. 

Secs dia v. Fite, 8 Humphr. 
(Civ. A.) 


85 Va. 28, 6 


Tex.—Wells v. Houston, 
56 SW 233 
Va.—Seibel v. EADS 
SE 478. me 
Wis.—Greeney v. Grecnes: 155 Wis. 
621, 145 NW 201. 
Eng.—Swaine v. Denby, 14 Ch. D. 
14 Ont. 


326. 

Ont.—Downey v. Dennis, 
ee Murphy v. Mason, 22 Grant Ch. 
405. 

“It was competent for. . [the 
testator] to fix the time at which 
there should be a severance of the in- 
terests . . and having appointed 
it, the courts cannot appoint another 
and different time.” Hill v. Jones, 65 
Ala. 214, 222. 

{a] In Louisiana, however, it has 
been held that a partition of property 
by legatees in disregard of a pro- 
vision in the will that the property 
should be held in indivision for a 
term of five years does not violate 
any prohibitory law of the state or 
contravene public policy, but’is a 
matter of private and not of public 
concern. Rapier v. O’Donnell, 106 
La. 98, 99, 30 S 256 (‘the policy of 
our law is express against the com- 
pulsory joint ownership of property, 
and against the putting of property 
out of commerce. The partition in 
question was, therefore, in line with 
the policy of our law’’). 

31. Young v. Young, 49 SW 1074, 
20 KyL 1741. 

32. Peterson v. Damounde, 98 

(Mo.) 260 


Nebr. 370, 152 NW 786. 

33. Dennig v. Mispagel, 
SW 72; Shelton v. Bragg, (Mo.) 189 
SW 1174; Read v. Fite, 8 Humphr. 
(Tenn.) 328. And see cases supra 
note 30. 

34. Dee v. Dee, 212 Ill. 338, 72 NE 
429. And see cases supra note 30. 


35. See supra § 127. 
36. Massey v. Davenport, 23 S. C. 
4535— COle Ww. Creyion, 100s; ©. May 3dd; 


26 AmD 208; Wells v. Houston, (Tex. 
Civ. A.) 56 SW 233. And see Brook- 
ens v. Brookens, 107 Kan. 140, 190 P 
754 (where a will directed that rents 
of a farm be given to testator’s two 
unmarried daughters so long as ei- 
ther remained unmarried or the farm 
remained unsold, and subject to such 
use gave all his property to his chil- 
dren in equal shares, some of the 
children could not maintain an ac- 
tion to partition the farm without 
the consent of an unmarried daugh- 
ter claiming the rents). 

[a] Will held to permit division 
and sale of property on majority of 
eldest child by devisees see Moore v. 
Potter-Matlock Trust Co., 167 Ky. 
201. 180 SW 789. 

37. Thompson v. McClernon, 142 
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no partition will lie before the date so fixed, or the 
happening of the contingency named;*° and general 
provisions of a statute authorizing property to be 
partitioned do not justify a court in disregarding 
provisions of this character.?+ 
will or deed do not constitute a void restraint or al- 
ienation or limitation repugnant to the fee.*? 
prohibition against partition so provided for may 
be either express or implied.*? 
plies whether or not a trust is created.*+ 

[§ 128] b. Application and Extent of Rule. 
rule above stated*® has been applied where the will 
or deed prohibited partition before the marriage or 
majority of all those taking under the will,?® or un- 
til the oldest?’ or youngest*® child of testator, or the 
youngest grantee,*® becomes of age, or until the 
youngest grandchild becomes of age;*2 or during the 
life of any of the cotenants,*! or during the life of a 
life tenant ;42 or which provided that the estate shall 


Such provisions in a 
The 
The general rule ap- 


The 


Mo. A. 429, 127 SW 384 (holding 
however, that, although the will pro- 
vided that the land should not be par- 
titioned before the oldest child be- 
came of age, the fact that she began 
a suit for partition before she be- 
came of age does not affect the va- 
lidity of a partition, after she became 
of age, granted on an amended peti- 
tion filed after she became of age). 

88. Kepley v. Overton, 74 Ind. 448; 
Rupp v. Molitor, (Mo.) 9 SW(2d) 609; 
Blake v. Blake, 118 N. C. 575, 24 SE 
424; Murphy v. Mason, 22 Grant Ch. 
(Ont.) 405. 

[a] Cotenants not affected by pro- 
vision.—A provision in the will of the 
owner of an undivided interest in 
land, devising his undivided interest 
to his children, which prohibited par- 
tition among the children until the 
youngest child became of age, while 
binding on his devisees, could not af- 
fect the rights of the owners of the 
undivided interests other than that of 
the testator. Rupp v. Molitor, (Mo.) 
9 SW(2d) 609. 

39. Young v. Young, 49 SW 1074, 
20 KyL 1741. 


40. Sse v. Sicker, 23 Misc. 737, 
53 NYS 10 
41. Wiest Vv. Black; 185 OhoCir: 


Dec. 173 (it is a sufficient defense to 
proceedings for partition that the 
will under which the parties claim 
provided against a partition during 
the life of any of the cotenants un- 
less it could be doné without a sale 
thereof, and that partition could not 
be made without a sale). 


42. Ill—Heininger v. Meissmer, 
261 Ill. 105, 103 NE 565; Dee v. Dee, 
212 Ill. 338, 72-NE 429. 

Ind.—Jones v. Jones, he Ind. A. 


176, 149 NE 108, 150 NE 6 
Ky.—Williamson Vv. ey 162 
pn 726, 173 SW 122. 
Mo.—Dennig v. Mispagel, 260 SW 
72; Shelton v. Bragg, 189 SW 1174; 
Hill v. Hill, 261 Mo. 55, 168 SW 1165; 


Gulick v. Huntley, 144 Mo. 241, 46 
SW 154. 
Nebr.—Freeland v. Anderson, 114 


Nebr. 822, 211 NW 167. 

Va.—Seibel v. Rapp, 85 Va. 28, 6 
SE 478. 

[a] Rule applied: (1) Where a 
will postpones a partition of land de- 
vised until the death of one of the 
devisees. Crouch v. Huffstutter, 1 
Ky. Op. 453. (2) Where a will pro- 
vided that testator’s estate should 
not be partitioned until the death of 
the wife to whom a life estate was 
devised. Heininger v. Meissmer, 261 
Ill. 105, 108 NE 565; Dee v. Dee, 212 
Ill, 338, 72 NE 429; Gulick v. Hunt- 
ley, 144 Mo. 241, 46 SW 154; Free- 
land v. Anderson, 114 Nebr. 822, 211 
NW 167; Seibel v. Rapp, 85 Va. 28, 
6 SE 478. 

[b] Effect of renunciation of will 
by life tenant.—(1) It has been held 
that, where a will gave the widow a 


ee EE eee ae 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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be kept intact for two years after the death of tes- 
tator’s wife*® or until a certain mortgage indebted- 
ness was discharged;** or which provided that the 
estate shall only go to such children as shall survive 
ten years after the testator’s death.*®° Conversely, 
where the testator contemplated a partition of his 
estate among his beneficiaries after the death of a 
daughter during her infaney or after she had at- 
tained her majority, the beneficiaries as devisees were 
entitled to partition after the daughter attained her 
majority.4® And where a will provides that the 
property shall not be sold “so long as my wife or my 
daughters require or need the same for a home,” the 
fact that some, but not all, of the daughters require 
and need the property for a home presents no obsta- 
ele to a partition.*? 

[§ 129] 5. Property Reserved for Particular Pur- 
pose. Where a grantor reserves property by con- 
veying to a cemetery association a certain lot for 
burial purposes, such lot is not subject to partition 
among his heirs.*§ 

[§ 130] H. Effect of Agreements between Coten- 
ants on Right To Partition—1. In General. The 
general rule is well settled that partition will not 
be granted at the suit of one in violation of his own 


life estate and provided that the 
land should be divided on the death 


PARTITION 


Ill. 154, 54 AmR 222; Marseilles Land, 
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agreement,*® the agreement, it is said, operating as 
an estoppel against the right to partition.°° The 
rule has been applied in eases where there has been 
an actual partition by agreement.°! Nevertheless, a 
cotenant may compel partition notwithstanding an 
agreement between himself and the other cotenants 
where the rights of oeecupaney under such contract 
could exist after the partition the same as before.*? 
And it has been held that, where a husband-and wife, 
having an estate by the entirety, entered into an 
agreement whereby the husband was to receive all 
the rents and profits in consideration of his paying 
the wife a certain sum each month, on change of the 
estate to a tenancy in common by a decree of divorce 
the existence of the agreement was no defense to a 
petition for partition by the husband in which he 
sought no relief against the agreement.°* 

[§ 131] 2. Agreements Not To Partition Land—a. 
In General. The civil law refused to enforce agree- 
ments perpetually waiving the right of partition ;°* 
and it is a rule of the common law that an agreement 
never to partition lands will be denied effect as an 
unreasonable restraint of the enjoyment and use of 
the property.®> But, while the general rule is that 


A, 372, 158 NB 243. 
[b] 


of the widow, no trust having been 
created, and the widow renounced the 
benefit of the will by conveying her 
life estate, partition might be had 
without waiting for her death. Chap- 
Maney VOLKe. 22) Alar 540 103 
S 567. (2) But it has also been held 
that the renunciation of the will by a 
widow to whom a life estate was 
given did not nullify a provision in 
the will that the land was to be di- 
vided among the testator’s children 
on her death, nor defeat testator’s 
intention to defer partition until her 
death. Crossan v. Crossan, 303 Mo. 
572, 262 SW 701. 

[ec] Will held not to show inten- 
tion to postpone.—A will bequeathed 
all of the household property to tes- 
tator’s wife, and devised her the home- 
stead for life, “at her death to re- 
vert to my estate,” as well as one 
third of the rents during life from 
Jands devised to a son, and also de- 
vised certain lands to another son. 
The succeeding paragraph required 
the residue of the estate to be di- 
vided, one half to testator’s wife and 
one eighth to each son, etc. It was 
held that the will showed no inten- 
tion to postpone the partition of the 
estate until the widow’s death, so 
that it could be partitioned during 
her life, there being no showing of 
any legal or equitable reason bar- 
ring the ordinary right of a tenant in 
common to partition. Downing v. 
Grigsby, 251 Ill. 568, 96 NE 513. 


43. Steinman y. Steinman, 27 Oh. 
Wir) Ct, 460: 
a oy Be a as v. Bradley, (Mo.) 188 
W 5 

ee Te vicker v. Moore, 79 Nebr. 755, 
113 NW 148. 

46. Scheiner v. Scheiner, (N. J. 


Ch) LLEVA 683: 

47. Walnv. Waln, 84 N. J. Eq. 293, 
295, 96 A 891: 

4s. Sharp v. Sharp, 148 Mich. 278, 
111 NW 767. 

49. Ala.—Moss v. Nye, 183 Ala. 
544, 62S 776; Mylin v. King, 139 Ala. 
B19, (a5 S) 993. 

Cal.—Gardiner v. Cord, 145 Cal. 
Le “US Das. 

Tll.—Hasterlik v. Hasterlik, 316 Ill. 
72, 146 NE 498; Schmidt v. Schmidt, 
311 Till. 458, 143 NE 75; Arnold v. 
Arnold, "303% Tl 365, “139 NR. 5.925 
Vierieg v. Krehmke, 293 Ill. 265, 127 
NE 735; Blakeslee v. Blakeslee, 265 
Tll. 48, 106 NE 470; Dee v. Dee, 212 
Ill. 338, 72 NH 429; Hill v. Reno, 112 


L47 C. J.—21] 


ete., Co. v. Aldrich, 86 Ill: 504. 

Ind.—Moore v. Kerr, 46 Ind. 468; 
Hensler v. Alberding, 86 Ind. A. 372, 
158 NE 243. 


Iowa.—Friesner v. Friesner, 193 
Iowa 576, 187 NW 487. 
Ky.—Gray v. Gray, 197 Ky. TTT, 


248 SW 172. 
Mass.—Fisher v. Dewerson, 3 Metc. 
4 


Mich.—Eberts v. Fisher, 54 Mich. 
294, 20 NW 80; Avery v. Payne, 12 
Mich. 540. 

Minn.—Hunt v. Meeker County Ab- 
stract, ‘ete:, Co., 128 Minn. ‘207, “150 
NW 798, AnnCasl1916D 925 [reh den 
130 Minn. 530, 152 NW 866]; Rob- 
erts v. Wallace, 100 Minn. 359, 111 
NW 289, 117 AmSR 701. 

Mo.—Mastin v. Ireland, 8 SW(2d) 


900. 
N. H.—Hunt v. Wright, 47 N. H. 
396, 93 AmD 451. 


N. J.—Yeglesias v. Dewey, 60 N. J. 
Weds "62; 47 VAs 59. 

N. Y.—Baldwin v. Humphrey, 44 
N: Y. 609: 


Oh.—Jacob v. Fisher, 7 OhS&CP 
423, 5 OhNP 419. 

Okl.—MclInteer v. Gillespie, 31 Okl. 
644, 122 P 184, AnnCas1913E 400. 

Pa. Btters vy. Musser, 241 Pa. 237, 
88 A 447. 

S. C.—Brickle v. Leach, 55 S. C. 
510, 33 SE 720. 

Tex.—Barkley v. Stone, (Civ. A.) 
195 SW 925. 


Wash.—Hamilton v. Johnson, 137 
Wash. 92, 241 P 672: 
W. Va.—Vandall v. Casto, 81 W. 
Va. 76, 93 SE 1044. 
i N 


287 [app allowed on other grounds 
11 OntWN 37]. 

fa] Rule applied.—Where a hus- 
band and wife agree to convey their 
homestead to their children, in a con- 
sideration of the children’s executing 
a judgment bond to support the hus- 
band and wife during their joint lives 
or the life of the survivor, the agree- 
ment operates as a bar to the par- 
tition during the life of the widow. 
Etters v. Musser, 241 Pa. 237, 88 A 


447, 

50. Schmidt v. Schmidt, 311 Ill. 
458, 143 NE 75; Hensler v. Alberding, 
86 Ind. A. 372, 158 NE 243; Gray v. 


Gray, 197 Ky. 777, 248 SW 172; Mas- 
tin v. Ireland, (Mo.) 8 SW(2d) 900. 
{a] Heirs who sign an agreement 
to draw lots for their shares of the 
land are estopped to demand parti- 
tion. Hensler v. Alberding, 86 Ind. 


Verbal agreement (1) may be 
sufficient for this purpose, if it has 
been so far performed as not to per- 
mit a party to repudiate it. Hensler 
v. Alberding, 86 Ind. A. 372, 158 NE 
243. (2) But the fact that several 
tenants in common of land have made 
a verbal agreement to convey it to the 
remaining cotenant does not bar a 
suit by one of the former for a par- 
tition since the cotenant to whom 
the property is agreed to be conveyed 
may never be willing to pay the price 
demanded or call upon the parties to 


perform. Polhemus v. Hodson, 19 N. 
J. S8qe 65: 
51. Moore v. Kerr, 46 Ind. 468; 


Gray v. Gray, 197 Ky. 777, 248 SW 
172; Brickle v. Leach, 55 S. C. 510, 
33 SE: 720: 

[a] A limitation of the rule is 
that, where joint owners of land at- 
tempt to divide it and omit a part of 
the land through fraud of one of 
them or by the mistake of both, a 
court of equity has power to set aside 
the partition so made, or, if either 
of the parties has So acted and treat- 
ed the part assigned to them as to 
make it inequitable to have a parti- 
tion thereof or to include it in a 
general partition of the whole tract, 
the partition so made by the parties 
will be recognized and the remaining 
part partitioned by the court. Van- 
dall v.. Casto, Si vW/., SVenenO eo cmos 
1044, 1045. 

Partition by agreement see supra 
§ 13 et seq. 

Partial or incomplete partition by 
act of the parties may be made full 
and complete by a subsequent parti- 
tion suit see supra § 13. 

52. Hunt v. Meeker County Ab- 
stract, ete. Co, 128 Minn. 207, 150 
NW 798, AnnCas1916D 925 [reh den 
130 Minn. 530, 152 NW 866]. 

53. Buttlar v. Buttlary 6l MN 
Eq. 136, 56 A 722 [aff 67 N. J. Eq. 
729 mem, 63 A 1118 mem]. 

54. Strahan Domat ~Civa LA ptt 
B2 tit 5 § 11 par 9 (“It would be con- 
trary to good manners that the pro- 
prietors be forced to have always an 
occasion of falling. out, by reason 
of the undivided possession of a com- 
mon _ thing’’) 

55. Smith v. Brasseale; 2137 Ala- 
387, 105 S 199; Vollmer v. Wheeler, 
42 Cal. A. 1, 188 P 264; Haeussler v. 
Missouri Iron Co., 110 Mo. 188, 19 
SW 75, 33 AmSR 431, 16 LRA 220; 
Etnier v. Pascoe, 275 Pa. 308, 119 A 
406. See Mitchell v. Starbuck, 10 
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the right to partition is absolute,°® it is nevertheless 
well settled that cotenants may validly agree to post- 
pone partition and hold the property together for 
a reasonable time,°* and those joining in the agree- 
ment’® and their successors in interest with notice 
thereof®® will be denied partition during the period 
specified, the agreement acting as an estoppel against 
the right to partition or as a waiver of such right.°° 
General statutes providing for partition, it is said, 
can only be considered imperative in their applica- 


Mass. 5 (as tending to sustain this 
view); Hunt v. Meeker County Ab- 
stract, ‘ete., Co.,; 128 Minn. 207, 150 
NW 798, AnnCas1916D 925 [reh den 
130 Minn. 530, 152 NW 866] (dictum). 

“Agreements for the perpetual for- 
bearance of a suit for partition are 
contrary to that policy of the law 
which maintains the right of partition 
as an absolute right, which yields to 
no consideration of hardship or in- 
convenience.’ Smith vi Nghe eee 
213 Ala. 387, 388, 105 S 1 

56. See supra § 48; 
ties. 

57. 


na Perpetui- 


See cases infra this section. 

[a] Verbal agreement will be suf- 
ficient to prevent a partition if it 
has been so far performed as to 
amount to a fraud if a party is per- 
mitted to repudiate it. Hardin v. 
Wolf, 318 Ill. 48, 148 NE 868: Schmidt 
v. Schmidt, 311 Ill. 458, 143 NI 75; 
cris v. Arnold, 308 Ill. 365, 139 Ni 

58. Ala.—Smith v. Brasseale, 213 
Ala. 387, 105 S 199. 

: i ve. Cord, 6145Cal, 
157, 78 P 544; Asels v. Asels, 43 Cal. 
A. 574,185 P 419. 

Tll.—Hardin v. Wolf, 318 Ill. 48, 
148 NE 868; Whittaker v. Scherrer, 
313 Ill. 473, 145 NE 177; Schmidt v. 
Schmidt; 311 Ill. 458, 148 NE 75; Ar- 
nold v. Arnold, 308 Ill. 865, 139 NE 
592; Seals vi Treatch, ».282 Ill. 167, 
118 NE 422; Hynes v. Jennings, 262 
Tll. 268. 104 ‘NE 697; Uden v. Patter- 
son,,252 D1. 335, 96 NE 852; Dee v. 
Dee, 212 Til. 338, 72 NE 429; Martin v. 
Martin, 170 Il]. 639, 48 NE 924, 62 
AmSR 411: Hill v. Reno, 112 Ill. 154, 
54 AmR 222. See Voellinger v. Kirch- 
ner, 314 Ill. 398, 145 NE 6388 (recog- 
nizing rule). 

Iowa.—Friesner v. Friesner, 193 
Iowa 576, 187 NW 4387; Henderson v. 
Henderson, 136 Iowa 564, 114 NW 178. 

Ky.—Shelby v. Shelby, 192 Ky. 304, 
233 SW 726 (recognizing rule). 

Mich.—Eberts v. Fisher, 54 Mich. 
294, 20 NW 80; Avery v. Payne, 12 
Mich. 540. 

Minn.—Hunt v. Meeker County Ab- 
stract, .ete:., Co., 128: Minn. 207, 150 
NW 798, AnnCas1916D 925 [reh den 
130 Minn. 530. 152 NW 866]; Roberts 
v. Wallace, 190 Minn. 359, 111 NW 
289, 117 AmSR 701. 

Mo.—Mastin v. Ireland, 8 SW (2d) 
900; Springer v. Bradley, 188 SW 
AR'5: 

N. H.—Hunt v. Wright, 47 N. H. 
396, 98 AmD 451. 

N. J.—Yeglesias v. Dewey, 60 N. J. 
Eq. 62, 47. A 59. 

N. Y.—Smith v. Smith, 214 App. 
Div. 383, 212 NYS 196; Andon --v. 
Funk, 194 App. Div. 258, 185 NYS 139; 
Buschmann v. McDermott, 154 App. 
Dive 525. 139NINYS shes Orilby.s v. 
Hickok, 144 App. Div. 61, 128 NYS 
860 [aff and question certified an- 
swered in affirmative 202 N. Y. 614 
mem. 96 NE 1123 mem]: Brown v. 
Coddington, 72 Hun 147, 25 NYS 649. 

O i 


—Ja 7 OhS&CP 
423, 5 OH'NP 419. 
Okl.—MclInteer v. Gillespie, 31 Okl. 
644, 646, 122 P 184, AnnCas1913E 400 
[eit Cyc]. 


Pa.—Coleman v. Coleman, 19 Pa. 
100, 57 AmD 641; Breneman’s Est., 1 
Foe rads 53. es 


369, ‘a ‘SE 529, 13 AmSR 7391 LRA 
637. 
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tion to ordinary 


Eng.—Peck v. Cardwell, 2 Beav. 
137, 17 EngCh 137, 48 Reprint 1131. 

Ont.—Morris v. Morris, 10 OntWN 
287 [app allowed on other grounds 11 
OntWN 37]. 

“While it is not to be doubted, in 
the absence of contract, that tenants 
in common have an absolute statu- 
tory right to the partitioning:-of their 
land, it is equally clear that they 
may contract not to exercise that 
right for a reasonable time.’ McIin- 
teer v. Gillespie, 81 Okl. 644, 646, 122 
P 184, AnnCas1913E 400. 

[a] Rule applied.—(1) An heir 
who, on condition of a loan to her 
of a certain sum by two of her co- 
heirs, covenants not to call for par- 
tition within a certain period unless 
all the other heirs agree thereto is 
bound thereby. fe See Dewey, 60 
N. J. Eq. 62, 47, cA whe (2) Where 
plaintiff purchased an undivided one- 
third interest in certain lands for the 
sum of ten thousand dollars to be 
repaid in five years from the sale of 
iron ore and from the rents of the 
land, the right of plaintiff to parti- 
tion was susnended for a period of 
five years. Roberts v. Wallace, 100 
Minn. 359, 111 NW 289, 117 AmSR 
701. (3) Tenants in common owning 
certain ‘‘mine hills,” not susceptible 
of partition without great injury to 
the mining interest, agreed that they 
“remain together and undivided as a 
tenancy in common.” It was_ hel 
that the intention was to hold in 
common so long as the ore continued 
and hence a suit for partition would 
not lie before the ore was exhausted. 
Coleman v. Coleman, 19 Pa. 100, 57 
AmD 641. : 

[b] What does not constitute such 
agreement.—(1) One tenant in com- 
mon of land holding his share under 
a deed from his cotenast is not barred 
from having partition by a condition 
in the deed that the grantee shall not 
dispose of the premises, or permit 
them to be occupied by any person 
but himself, during the life of the 
grantor. Whitney v. Kendall, 63 N. 
H. 200, 201 (‘this reserved right of 
excluding others from use, possession, 
and control, whatever that right may 
be, will not be affected by partition’’). 
(2) An agreement by tenants in com- 
mon that a certain parcel of their 
land shall be occunied in common asa 
yard by them and their heirs and as- 
signs forever does not constitute an 
agreement not to partition, since par- 
tition would not be inconsistent with 
the common occupancy of the prem- 
ises of the yard. Fisher v. Dewerson, 
38 Metc. (Mass.) 544. (3) Bhestaect 
that one of the heirs stated to an- 
other that she did not want a parti- 
tion suit started, but wanted to settle 
the matter of partition with the least 
expense, did not amount to an agree- 
ment between the parties not to par- 
tition the land so as to bar a parti- 
tion suit brought by such heir. 
Hynes v. Jennings, 262 Ill. 268, 104 
NE 697. (4) Where a mother, re- 
serving a life estate, conveyed land to 
three daughters, who, with the hus- 
band of one, agreed not to seek parti- 
tion while they lived, such agree- 
ment did not bind surviving coten- 
ants to continue the relation with the 
heirs of the deceased _ cotenant. 
Flournoy v. Kirkman, 270 Mo. 1, 192 
SW 462. 

[c] Presumption of agreement.— 
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cotenancies, where the right of par- 


tition is left to result as an ordinary legal incident 
of such tenancy, and were never intended to inter- 
fere with contracts between such tenants, modifying 
or limiting this otherwise incidental right.°* 

[§ 132] b. Express or Implied Agreement. 
agreement not to partition may be implied as well as 
express.” An agreement will be readily implied and 
enforced if such implication proves necessary to se- 
cure a fulfillment of the agreement.®* 


The 


But the fact. 


“An agreement not to partition is not 
presumed from the fact that proceed- 
ings in partition were once instituted, 
but did not result in partition. Mil- 


ler v. Lanning, 211 Ill. 620, 71 NE 
1145; 

59. Hill v. Reno, 112 Ill. 154, 54 
AmSR 222; Friesner v. Friesner, 193 


Iowa 576, 187 NW 4349; Springer v. 
Bradley, (Mo.) 188 SW 175; Cole- 
man v. Coleman, 19 Pa. 100, 57 AmD 
641. And see Voellinger v. ‘Kirchner, 
314 Ill. 398, 145 NE 638 (recognizing 
rule). 

{a] Thus, where heirs to land 
without consideration conveyed by 
quitclaim deed their interest to their 
mother for a term of eighteen years 
to give her possession during the 
youngest child’s minority, one of the 
heirs, having later acquired the 
mother’s undivided interest together 
with her interest under the quitclaim, 
could not maintain partition, having 
voluntarily waived or postponed that 
right by joining in the quitclaim. 
Friesner v. Friesner, 193 Iowa 576, 
187 NW 4387. 

60. Ill.—Schmidt v. Schmidt, 311 
Ill. 458. 143 NE 75; Uden v. Patter- 
son, 252 Ill. 335, 96 NE 852: Hill v. 
Reno, 112 Ill. 154, 54 AmR 222. 

Iowa.—Friesner v. Friesner, 193 
Iowa 576, 187 NW 437. 

Mich.—BEberts v. Fisher, 54 Mich. 
294, 20 NW 80. 
oon .—Mastin v. Ireland} 8 SW (2d) 

y v. Gillespie, 31 Okl. 
644, 122 P 184, AnnCas1913E 400. 

61. Avery v. Payne, 12 Mich. 540. 

62. Ill—Hardin v. Wolf, 318 Ill. 
48, 148 NE 868; Whittaker v. Scher- 
rer, 313 Ill. 473, 145 NE 177; Arnold 
v. Arnold, 308 Ill. 365, 139 NE 592; 
Seals v. Treatch, 282 Ill. 167, 118 NE 
422; Uden v. Patterson, 252=Ill. 335, 
96 NE 852; Bissell v. Peirce, 184 Ill. 
60, 56 NE 374. 

Iowa.—Henderson _ v. 
136 Iowa 564, 114 NW*178. 

Mich.—Eberts v. Fisher, 54 Mich. 
294, 20 NW 80; Avery v. Payne, 12 
Mich. 540. 

N. Y, Baldwin v. Humphrey, 44 N. 
Mn 609: 

Okl.—McInteer v. Gillesnie, 31 Okl. 
644, 122 P 184, AnnCas1918E 400. 

Pa.—Latshaw’s App., 122 Pa. 142, 
15 A 676, 9 AmSR 76. 

S. C—Cannon v. Lomax, 29 S.C. 
Ro TSE 529,.13, AmSR 739, 1 LRA 

{a] Implied agreements illustrat- 
ed.—(1) Where the children of an in- 
testate by contract gave the use of 
the land to the widow during widow- 
hood, it was in effect an agreement 
not to seek partition thereof during 
that time. Henderson y. Henderson, 
136 Iowa 564, 114 NW 178. To same 
effect Seals v. Treatch, 282 Ill. 167, 
118 NH 422. (2) Where parties de- 
vote land to a particular use, which 
use enters into the consideration of 
the contract creating it, one of the 
tenants in common cannot, without 
the consent of his cotenants, defeat 
the joint purpose by a writ of par- 
tition. Latshaw’s App., 122 Pa. 142, 
15 A 676, 9 AmSR 16: Brown v. 
Lutheran Church, 23 Pa. 495; Swoy- 
en Vv. schaeifer, 2) Pas Dist. 749), 4s 


Henderson, 


Pa. Co.0346; 
63. Arnold v. Arnold, 308 Tll. 365 
139 NE 592; Seals v. Treatch, 282 ml 


167, 118 NE 422; Uden v. Patterson, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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that the parties did not, at the inception of their 
cotenanecy, contemplate or expect a partition does 
not preclude either of them from maintaining the 
action. And a purpose or idea which one or more 
of several persons may have in acquiring property 
in common, where there is no specific agreement as 
to the duration of the relation so established, does 
not preclude either of them from terminating it by 
an action for partition.®® 

[§ 133] c. Cancellation and Determination by Op- 
eration of Law. The agreement may be canceled by 
the parties thereto.*® And the agreement ceases to 
be operative on the expiration of the period therein 
designated®* or when the purposes for which it was 
made become impossible of accomplishment.*® 

[§ 134] I. Conditions Precedent®*®—1. Doing Eq- 
uity. The courts have sometimes held that the per- 
formance of certain acts as a condition precedent to 


the right to partition is required by the doctrine that. 


he who seeks equity must do equity.7° Thus one 
seeking partition may be required to reimburse his 
cotenants for his share of money expended for the 
benefit of the property,’! as, for example, money 
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paid to redeem from a mortgage”? or tax7® lien. 

Surrender of possession by one in sole possession. 
A cotenant in sole possession, who does, not deny the . 
other tenants the right of possession in common, is 
not bound to surrender possession or submit to an 
ouster as a condition. precedent to maintaining a 
suit for partition, on the principle that he who seeks 
equity must do equity.** 

[§ 135] 2. Obtaining Consent of Others Interested. 
As elsewhere shown, the obtaining of the consent of 
other coowners and other persons interested in the 
land may constitute a condition precedent to parti- 
tion.7> Where testator’s personalty was exhausted, 
and there were outstanding claims for which his real- 
ty was Hable, such realty will not be partitioned 
without the consent of all the parties interested 
therein.?® 

[§ 136] 3. Settlement of HEstates—a. Estates of 
Intestates—(1) In General. From a reading of 
the cases supporting the three views discussed 
in the three sections immediately following,*? 
and an examination of the Alabama,‘® Illinois,‘ 


252 Ill. 335, 96 NE 852; Ingraham v. 
Mariner, 194 Ill. 269, 62 NE 609;- Bis- 
sell v. Peirce, 184 Ill. 60, 56 NE 374: 
McInteer v. Gillespie, 31 Okl. 644, 122 
P 184, AnnCas1913E 400. 

64 Hayne v. Gould, 54 Fed. 951. 

65. Connette v. Wright, 149 La. 
478, 89 S 626. 

spe remahd generally see infra § 

66. Mylin v. King, 139 Ala. 319, 
323, 35 S 998. 

“Parties may, at pleasure, alter, 
modify, or rescind a contract, without 
any new consideration therefor, if the 
alteration, modification or rescission 
is supported by their mutual assent.” 
Mylin v. King, supra. 

Cancellation of contract: 

By parties see Contracts § 621 et seq. 
In equity see Cancellation of Instru- 

ments 9 C. J. p 1154. 

67. Uden v. Patterson, 252 Ill. 235, 
96 NE 852. See also Contracts § 620. 

68. Bissell v. Peirce, 184 Ill. 60, 


56 NE 374. See also Contracts § 712 
et seq. 
[a] As, for instance, where the 


contract to which the agreement re- 
lates cannot be further prosecuted in 
compliance with the terms thereof by 
reason of the insanity of one of the 


parties. Bissell v. Peirce, 184 Ill. 60, 
56 NE 374. 
69. Alleging performance of see 


infra § 336. 

Doing equity by other persons seek- 
ing relief see infra § 2. 

70. Ala.—Clark v. Whitfield, 213 
Ala. 441, 105 S 200. 

Ill.— Plummer v. Worthington, 321 
Til. 450, 152 NE 133; King v. Cooper, 
184 Ill. 183, 24 NE 768. 

Mass.—Hurley v. Hurley, 148 Mass. 
444, 19 NE 545, 2 LRA 172. 

Mich.—Reed v. Reed, 122 Mich. 17, 
80 NW 996, 80 AmSR 541. 

Vt.— Wilmot v. Lathrop, 67 Vt. 671, 
32 A 861. 

See generally Equity §§ 151-162. 

[a] Rule applied.—Complainant, 
being the owner of an undivided one- 
fourth interest in two hundred and 
forty acres of land, agreed to sell the 
same toher cotenant, and, in pursu- 
ance of such agreement, conveyed to 
him a specific sixty acres of land, he 
giving his notes for the purchase mon- 
ey. He made default in payment of the 
notes, and she sued him for parti- 
tion of the remaining one hundred 
and eighty acres. It was held that 
since she could not obtain aid from 
a court of equity until she had done 
equity, she must tender a deed for 
her interest in the one hundred and 
eighty acres on payment of the notes, 
and that, if such payment was then 
refused, she must cancel the notes 
before she could obtain a decree of 


partition. King v. Cooper, 134 Ill. 
183, 24 NE 768. 

71. See case infra this note. See 
also Watkins v. Eaton, 30 Me. 529, 
535, 50 AmD 6387 (‘‘if one, who may 
be obliged to redeem the share of a 
co-tenant to relieve his own share 
from incumbrance, could have no 
right to retain the share of such co- 
tenant as security and to obtain a 
reimbursement of the amount equita- 
bly chargeable to it, he might utterly 
fail to obtain compensation; and 
yet his co-tenant without making any 
payment might be entitled to the full 
possession and benefit of his share 
of the land, discharged from the in- 
cumbrance’’). 

72. Reed v. Reed, 122 Mich. 77, 80 
NW 996, 80 AmSR 541 (where one 
cotenant buys the land on the fore- 
closure of a mortgage thereon, the 
other cotenants are not entitled to a 
sale for partition without first offer- 
ing to contribute their proportionate 
share of the amount paid in purchase 
of the outstanding lien). But com- 
pare Wettlaufer v. Ames, 133 Mich. 
201, 94 NW 950, 103 AmSR 449 (un- 
der a statute which contemplates 
that persons holding mortgages and 
other liens may be made parties and 
their interest adjusted in partition 
proceedings instituted by the owners 
of the land, a tenant in common may 
maintain a partition suit against his 
cotenant although the latter has re- 
deemed the property from a fore- 
closure sale and the owner has _ nei- 
ther paid nor tendered his share of 
the cost thereof). 

73. Hurley v. Hurley, 148 Mass. 
444, 19 NE 545, 2 LRA 172; Wilmot 
v. Lathrop, 67 Vt. 671, 32 A 861. But 
see Schissel v. Dickson, 129 Ind. 139, 
28 NE 540 (holding that the owner in 
fee of an undivided interest in land 
may maintain an action for partition 
against her cotenant, who holds a 
valid tax lien on such undivided in- 
terest of plaintiff, without a tender 
of the amount of such lien, since the 
lien attaches to the part set off to the 
lien debtor when partition is com- 


plete). 

74. Sherer v. Garrison, 1 Ala: 
228, 19 S 988 (equity requires of him 
no more than to admit his cotenants 
in common in possession in common). 

75. Made condition precedent by 
reason of: 

Agreement between cotenants see su- 
pray Spalsi2Ze 
Provision in will or deed see supra § 

122. 

Special statutory pfovision see infra 

§§ 176, 177. 

76. Trowbridge v. Caulkins, 17 R. 
TI. 580, 23 A 1102 (‘We will overrule 
the demurrer and allow thé cause to 


stand until the lien for debts upon 
the estates of which partition is 
sought is extinguished, unless the 
parties interested consent in the 
meantime to a partition’). 

77. See infra §§ 137-139. 

73. [a] In Alabama (1) where the 
estate is free from debt, and the action 
of the probate court has not been in- 
voked by the heirs and distributees, a 
bill in chancery will be sustained for 
the purpose of allotting to them their 
respective shares, without the ex- 
pense and delay of an administration. 
Trawick\'v. Davis; 85 Alaz 3 42205uS 
83. Marshall \v.) Grow, 29) 7Alaw 27388 
Compare infra § 140 (estate passing 
under will). (2) Where the probate 
court has assumed jurisdiction and 
appointed an administrator and the 
estate owes debts for the payment of 
which there is no personal estate, 
the heirs may not invoke partition 
in the chancery court as against the 
widow’s dower or homestead exemp- * 
tion and as against the rights of 
creditors acting through the adminis- 
trator to have the lands sold for 
the payment of debts. Hamby v. 


Hamby, 165 Ala: 171, 51S {732.138 
AmSR * 23. (3) But the chancery 
court will permit the bill to be 


amended by setting up the proceed- 
ings in the probate court and praying 
a removal of the administration to 
the chancery court where all such 
questions may be settled. Hamby v. 
Hamby, supra, (4) In the absence 
of such an amendment the adminis- 
tration will be allowed to proceed 
in the probate court. Hamby v. Ham- 
by, supra. (5) If the administration 
should proceed to a conclusion in that 
court without a sale of the lands for 
division, partition may then be had 
of such of the lands as remain after 
the allotment of homestead and as- 
signment of dower by an independent 
proceeding in either court. Hamby 
v. Hamby, supra. 

79. [a] In Illinois (1) although 
the practice is not to be commended 
or approved, the making of an actual 
partition or sale for partition prior 
to the settlement of the estate is not 
reversible error. Fllis v. Dumona, 
259 Ill. 4838, 102 NE 801: Watke v. 
Stine, 214 Ill. 568, 73 NE 793: Hall v. 
Cabbert, 213 Ill. 208, 72 N™ 808 [dist 
Wachter vy. Doerr, .210 ll, 242, -74 
NI 401 (on the ground that the de- 
cree for partition in that case was 
reversed because the answer and evi- 
dence disclosed the absence of neces- 
sary parties, two judges dissenting 
on the ground that Wachter v. Doerr, 
supra and Sutton v. Read, 176 Ill. 
69, 51 NE 801 hold the contrary)]. 
(2) But if a sale is ordered, the court 
should make such order in reference 
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Carolina,*+ Pennsylvania,*> Texas,*® Ontario,®? and 


to the distribution of the proceeds as 
will insure their application so far 
as may be necessary to the satisfac- 
tion of the claims of creditors of the 
estate. Ellis v. Dumond, 259 Ill. 483, 
102 NE 801; Watke y. Stine, 214 IIl. 
563, 73 NE 793; Hall v. Gabbert, .213 
Ill. 208, 72 NE 806. 

80. [a] In Iowa (1) it ‘has been 
held that a suit for the partition of 
the estate of a decedent may be en- 
tertained before final settlement of 
the estate. Mullinnix v. Brown, 151 
Iowa 468, 131 NW 671; Smith v. 
Smith, 132 Iowa 700, 109 NW 194, 119 
AmSR 581 [expl Thomas v. Thomas, 


13 Lowa, J657, 35 “INW © 6931. See 
Ruggles v. Powers, 201 Iowa 284, 
207 NW 116 (recognizing rule); 


Cheney v. McColloch, 104 Iowa 249, 73 
NW 580. Compare Minear v. Hogg, 
94 Iowa 641, 63 NW 444. _ (2) But 
some of the decisions have distinctly 
held that, although the suit may be 
commenced before final settlement of 
the estate, partition ought not to be 
ordered until it is determined that 
the personal estate is sufficient to pay 


debts. Mullinnix v. Brown, 151 
Lowa 468,) 131 NW 671; Clarity v. 
Sheridan, 91 Iowa 304, 59 NW 52; 


Snyder v. Snyder, 75 Iowa 255, 39 NW 
297. See Smith v. Smith, 132 Iowa 
700, 109 NW 194, 119 AmSR 581 (al- 
though the right to commence and 
maintain suits for partition is sus- 
tained, notwithstanding the jurisdic- 
tion of probate and other courts to 
settle and distribute the estates of 
decedents through which the title to 
the property in question was derived, 
courts generally, and perhaps univer- 
sally, seek to adopt such precau- 
tionary measures as seem most likely 
to prevent the sacrifice of the inter- 
ests of parties not before the court, 
or, whether hefore the court or not, 
who may acquire rights under the 
further orders or decrees of the pro- 
bate court having jurisdiction). (3) 
Where a decree in a suit to partition 
realty belonging to a testator’s un- 
settled estate provided that partition 
should not be ordered until settle- 
ment of the estate, and until the wid- 
- ow, who refused to take under the 
will, should elect whether she would 
take a homestead right or a distribu- 
tive share, she cannot complain that 
the suit was prematurely brought. 
Shupe v. Bartlett, 106 Iowa 654, 77 
NW 455. 
81. [a] In Louisiana (1) where 
there are debts of a succession and 
other circumstances authorizing a de- 
mand for its administration, the par- 
tition of the property among the 
heirs, if opposed, will not be ordered 
until the estate is administered and 
the debts paid. Manion’s Succ., 143 
La. 799, 79 S 409; Clark’s Succe., 30 
La. Ann. 801. But see Denena v. 
Gemelli, 140 La. 893, 74 S 186 (where 
it was said that the existence vel non 
of debts has no bearing upon the 
question of the right of an owner in 
indivision to provoke the sale, in or- 
der to effect a partition of the prop- 
erty so held). (2) And where a judg- 
ment has been entered recognizing 
heirs and decreeing that they are en- 
titled to receive the estate from the 
executrix, and the heirs proceed to 
partition the property, the executrix 
has, by statute, a right to oppose the 
partition and retain the property un- 
til her final account has been homolo- 
gated. ‘Landry’s Succ., 117 La, 193, 
41 S 490. 
Advice or authorization of family 
meeting and appraisements see infra 
141 


82. [a] In Missouri (1) under 
Rev. St. (1919) § 2606, partition in 
kind or by sale for division may be 
had of land before the final settle- 
ment of the estate to whose demands 
the lands partitioned may be sub- 
ject. In re Dildine, 2389 SW 112; 
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Barnard y..Keathley, 230 Mo. 209, 130 
SW 306; Tanner v. Tanner, 199 Mo. 
A. 145, 203 SW 239 [dist Tuppery v. 
Hertund, 46 Mo. 135 (as ‘having been 
decided under an earlier statute con- 
taining different provisions) ]. (2) 
But such partition is obtainable only 
upon the conditions named in the 
statute. King v. Ayres, 168 Mo. 250, 
67 SW 1100; Mills v. Mills, 141 Mo. 
195, 42 SW 709; Chrisman y. Divinia, 
144 Mo. 122, 41 SW 920. (3) And 
where the land is sold for partition 
there can be no final distribution of 
the proceeds until all demands in the 
administration of the estate to which 
the lands might be subjected have 
been settled. In re Dildine, 239 SW 
112; King v. Ayres, supra; Chrisman 
v. Divinia, supra; Tanner v. Tanner, 
199 Mo. A. 145, 208 SW 239. (4) How- 
ever, the statute cannot be invoked 
to prevent partition unless it affiirma- 
tively appears that there are out- 
standing debts against the estate. 
Chapman y. Kullman, 191 Mo, 237, .89 
SW 924. 

83. [a] In New York, under a 
statute which provides for the de- 
positing of the proceeds of the sale 
in partition until settlement of de- 
cedent’s estate, an action brought by 
one of the heirs at law to partition 
the real property of an ancestor may 
continue although proceedings are 
pending in the surrogate’s court for 
the sale of so much of the land as 
may be necessary to pay debts. Reu- 
bel v. Reubel, 47 Misc. 474, 95 NYS 966. 

84. [a] In North Carolina an ac- 
tion by heirs to partition an intes- 
tate’s lands should be stayed for such 
length of time as will give the ad- 
ministrator reasonable opportunity to 
sell the land to pay debts where it 
appeared that the estate was in debt 
and that there was no personal es- 


tate. Garrison v. Cox, 99 N. C. 478, 6 
SE 124. 
85. [a] In Pennsylvania (1) it 


has been held that a statute allowing 
one year within which to make settle- 
ment of an estate does not prevent 
the bringing of a partition suit with- 
in that period. In re Reifsnyder, 214 
Pa. 637, 640, 63 A 1075 [expl Keim’s 
Est. 201) Pa. 609 as) follows: <The 
short per curiam opinion in the case 
is misleading in not stating the rea- 
son for the affirmance of the decree 
of the orphans’ court. It was not in- 
tended by this court in sustaining 
the decree in that case to indorse all 
the reasons assigned by that court for 
its conclusion. It was there held by 
the orphans’ court that the will of 
the decedent worked a conversion of 
the real estate into personalty which 
constituted a complete bar to proceed- 
ings for partition. This was decisive 
of the right to an inquest in the case, 
and the decree of the court below 
was affirmed’’]; In re 
25)\ Pa.’ Co. 235, 15" YorkWeeRec 59; 
Lieya’s: Eist...5 ‘Pa. Dist; & Co. 719. 
Contra Yeany v. Sheedy, 11 Pa. Dist. 
747; Breen’s EHst., 11 Pa. Dist. 745. 
(2) And the heirs are entitled to 
commence partition proceedings at 
any time and prosecute them to com- 
pletion in the absence of any valid 
reasons being shown to the court 
against so doing, such, for instance, 
as the existence of debts of decedent 
and the insufficiency of the personal- 
ty to liquidate them. In re Reifsny- 
der, 214 Pa. 637, 63 A 1075. 

86. [a] In Texas (1) under 
Const. art 5 § 16, the jurisdiction of 
the county court, which exercises the 
general jurisdiction of a probate 
court, when invoked in a proper man- 
ner becomes exclusive, and unless 
facts exist which would make its ex- 
ercise unauthorized under the stat- 
utes, as where the title is disputed 
or where an intefest adverse to the 
estate claimed by third persons is set 
up (Branch v. Henrick, 70 Tex. 731, 8 


Myers,: 


[§ 136 


Quebee®® decisions not susceptible of classification 
in one of the three groups mentioned and more or less 


SW 539), (2) no other court can as- 
Sume jurisdiction to make the settle- 
ment, partition, and distribution of 
estates of deceased persons until the 
time in which such proceeding could 
be brought in the county court has 
expired (Branch v. Hanrick, supra; 
Boedker v. Boedker, (Civ. A.) 258 
SW 566; Wallace v. DuBose, (Civ. 
A.) 242 SW 351; Buchner v. Wait, 
(Civ. A.) 1837 SW 383; Wilkinson v. 
McCart, 53 Tex. Civ. A. 507, 116 SW 
400), (3) or if the administration has 
been begun in the county court, until 
the administration is closed (Wilkin- 
son v. McCart, supra). (4) And this 
is so although all that remained to 
be done in the county court was to 
settle the administrator’s account. 
Wilkinson v. McCart, supra. (5) Al- 
so it has been held that this exclusive 
jurisdiction is not affected by the fact 
that the executor fail@a to qualify un- 
der the will when probated, and the 
court could remove him for neglect 
to qualify and appoint a successor. 
Wallace v. DuBose, (Civ. A.) 242 SW 
351. But see Robb v. Robb, (Civ. A.) 
41 SW 92 (the fact that a will was 
probated in the' county court, and an 
order entered appointing an adminis- 
trator, does not deprive the district 
court of jurisdiction of an action to 
partition the property of decedent, 
where the administrator appointed 
does not qualify). (6) It has been 
held, however, that the district court 
has jurisdiction to partition a de- 
cedent’s estate before expiration of 
the time for granting administration 
where there are no debts against it- 
other than one claimed by a joint 
owner of the property (Moore vv. 
Moore, (Civ. A.) 31 SW 532) (7) and 
that, in a suit to partition decedent’s 
estate, plaintiffs could not insist that 
the court had no jurisdiction to pro- 
vide for the payment of a debt against 
deceased in favor of defefdants, since, 
by the institution of the suit, plain- 
tiffs virtually asserted that there 
were no debts against the estate and 


no necessity for administration 
(Whitehead v. Rhea, (Civ. A.) 168 
SW 460). 

[b] Under a statute relating to 


community property it was held that, 
where more than twelve months had 
elapsed before the wife’s death as 
survivor, the grantee of the son’s title 
acquired in the community estate 
from the father could bring action 
for partition or distribution. Miller 
v. Miller, (Tex. Civ. A.) 227 SW 737 
(Rev. St. art 3612 provides that 
“After the lapse of twelve months 
from the filing of the bond by the 
survivor, the persons entitled to the 
deceased’s share of such community 
estate, or any portion thereof, shall be 
entitled to demand and have a parti- 
tion and distribution thereof in the 
same manner as in other administra- 
tions’). 

87. [a] In Ontario (1) under the 
statute, an application for partition 
made within three years after the 
death! of intestate and before a per- 
sonal representative has been ap- 
pointed is unwarranted. Morrison v. 
Morrison, 39 Ont. L. 163, 12 OntWN 
62, 34 DomLR 677. (2) And it was 
further held by a court of this ju- 
risdiction that, where an estate is in 
course of administration, a cotenant 
was not entitled to partition against 
the objections of others interested 
except in circumstances not shown 
to exist in the instant*case. Re Mc- 
Cully, 23 Ont. L. 156, 2 OntWN 662, 
18 OntWR 2386 [dism app 2 OntWN 
407, 17 OntWR 846]. 

88. [a] In Quebec, although gen- 
erally speaking a coheir cannot ask 
the division of assets belonging to a 
community and attack the title of a 
third party in possession of an im- 
movable property which has belonged 
to him, unless he has previously ob- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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dissimilar to each other on the facts and in the con- 
clusions reached, it seems that the great lack of har- 
mony as to the necessity for the settlement of an in- 
testate’s estate as a condition precedent to a suit for 
partition is attributable partly, although not wholly, 
to the differences in the wording of the local stat- 
utes.®® 

[§ 137] (2) Settlement Required. In some juris- 
dictions it is held that the local constitutional and 
statutory provisions®® prohibit the institution of a 
suit to partition the estate of a decedent among his 
heirs before a final settlement of the estate in due 
course of administration.®! And in others it has 
been held that, even in the absence of any statutes 
so providing, no suit for partition of an estate may 
be commenced until there has been a settlement of 
the administration account and a final settlement of 
the estate,°? and that an error in ordering partition 
before it has been regularly shown that the debts 
have been paid or provided for is not cured by a 
recital in the order that it is without prejudice to 
the rights of ereditors.°? However, this rule has no 
application to an action by the administratrix which, 
although partition is asked, is primarily for the as- 
certainment and payment of debts.°# 

[§ 1388] (8) Settlement Not Required. In some 
jurisdictions it is held, without any qualification 
wnatever, that partition may be had of the estate of 
a decedent on a bill in equity filed for that purpose 
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by one or more of the heirs, although there has been 
no final settlement of the estate.°®° The mere per- 
missive right given by statute to an administrator 
to take all real estate pending the settlement of the 
estate does not, until exercised, constitute an inter- 
vening estate so as to make that of the heir merely 
one in remainder or reversion or prevent a partition 
between the heirs.°* The fact that debts may be 
owing which the personal estate will not satisfy, and 
that it may be necessary to sell the land or a part of 
it to satisfy these debts, does not bar or postpone the 
exercise of the right to partition.°7 Nor is the right 
of partition affected by the fact that one of the heirs 
has a pending claim against the estate greater, if sus- 
tained in full, than the inventory value of both the 
real and personal property of the estate,®* or that 
the administrator, if the estate is insolvent, is enti- 
tled to the rents and profits pending the administra- 
tion,®® or has the right, by a license from the court 
of probate, to sell the property for the payment of 
debts.t The consequences of the foregoing doctrine 
are that if the land is sold for partition, the pur- 
chaser takes title at his own risk,? and subject to 
claims against the estate which cannot be realized out 
of the personal property.’ And if, after a partition 
in kind, the administrator should require the land or 
some portion of it for the payment of debts, it may 
then be sold.4 But the probate court may see to it 
that the land selected for sale be such that the equal- 


tained the winding up of that com- 
munity, yet such winding up is not 
necessary when the immovable prop- 
erty is the sole asset of the commu- 
nity. Perodeau vy. Query, 27 Que. K. 
B. 524 [aff 52 Que. Super. 532]. 

89. See statutory provisions. 

90. See constitutional and statu- 
tory provisions. 

91.. Knight v. Harrison, 43 N. D. 
76, 174 NW 632; Honsinger v. Stew- 
art, 34, Ni D. (513, 159, NW 12—(both 
decided under constitutional and stat- 
utory: provisions which, contrary to 
the common-law rule doctrine, give 
exclusive jurisdiction and control to 
the probate court of the entire assets 
of the decedent’s estate, both real and 
personal). 

92. Matthews v. Matthews, 1 Edw. 
CNN.) 5658) Exp: Worley,> 49 (SiG: 
41, 26 SE 949; Williams vy. Mallory, 
33S. C. 601, 11 SE 1068. See Beech- 
er v. Beecher, 43 Conn. 556 (setting 
out a statute which expressly re- 
quires the settlement of an estate be- 
fore bringing partition, but stating 
that, the statute not being in force at 
the time of the commencement of the 
partition, suit was not controlling). 

[a] Reasons assigned.—‘It was a 
settled rule of practice observed by 
the former Chancellors, not to enter- 
tain a bill for partition until after 
the expiration of twelve months from 
the death of intestate, for at least 
two very good reasons. 1st. Because, 
as has been said above, the adminis- 
trator is allowed twelve months 
within which to ascertain’ whether 
there are any debts due, and until 
that period has expired, the Court 
cannot know legally, or with any cer- 
tainty, whether there are debts; and 
surely it would be wrong to partition 
the estate of the intestate before it 
has been ascertained whether there 
are any debts due, and provision made 
for their payment. 2d. Such a prac- 
tice would tend to defeat the rights 
of innocent creditors of the intestate, 
for it has been held that a creditor 
cannot subject the lands of his in- 
testate debtor to the payment of his 
debt, where such lands have gone in- 
to the actual and exclusive posses- 
sion of the heirs before the creditor 
has commenced his action for the re- 
covery of ‘his debt, either by parti- 
tion or otherwise (Huggins v. Oliver, 


d 


21 S. C. 147); and if the lands have 
been sold before action brought by 
the creditor, the statute 3 and 4 of W. 
& M. would forbid his subjecting the 
lands, in the hands of the purchaser, 
to the payment of his debt. Now, as 
sec. 2322, Rev. Stat., forbids a cred- 
itor from commencing an_ action 
against the administrator for the 
recovery of any debt due by the intes- 
tate until after the expiration of 
twelve months from the grant of ad- 
ministration, it is very obvious, that 
if an action for partition should be 
entertained before the expiration of 
the twelve months, the rights of cred- 
itors might and probably would be 
defeated.” Ex p. Worley, 49 S. C. 41, 
59, 26 SE 949. 

93. Williams v. Mallory, 33 S. C. 
601, 11 SE 1068. 

94. Connor v. McCoy, 83 S. C. 165, 
65 SE 257 [dist Ex p. Worley, 49 S. C. 
41, 26 SE 949]. 

95. Cal.—Richardson vy. Loupe, 80 
Cal. 490, 22 P 227. 

Ind.—Green vy. Brown, 146 Ind. 1, 
is NE 805; Clayton v. Blough, 93 Ind. 

Kan.—Mackey v. Mackey, 99 Kan. 
433, 100 Kan. 63, 163 P 465; Rayns- 
ford v. Holman, 68 Kan. 813, 74 P 
1128; Sample v. Sample, 34 Kan. 73, 8 
P 248. 

Mass.—O’Brien v. Mahoney, 179 
Mass. 200, 60 NE 4938, 88 AmSR 3871. 

Mich.—Owings v. Owings, 150 
Mich. 609, 114 NW ‘393. 

Miss.—Garrett vy. Colvin, 77 Miss. 
408, 26 S 963. 

N. H.—Kelly v. Kelly, 41 N. H. 501. 

N. J.—Simpson v. Straughen, (Ch.) 
19 A 667. 

Wis.—Hinman v. Hinman, 126 Wis. 
191, 105 NW 788. 

[a] Reasons for rule-—(1) The de- 
cisions without exception proceed up- 
on the theory that the local statutes 
give absolute and unconditional right 
to partition. See cases supra this 
note. (2) And in one of them the 
further reason is assigned that the 
legislature, having in view the nu- 
merous complications and difficulties 
which may arise from a partition be- 
fore final settlement of the estate, has 
made provision for administration in 
the partition suit by stay or postpone- 
ment, by the bringing in of new par- 
ties, or by the giving of bond in case 


‘of sale to meet all such difficulties 
and provide for the protection of 
rights arising in the course of the ad- 
ministration proceedings. Hinman vy. 
Hinman, 126 Wis. 191, 105 NW 788. 


96. Campau v. Campau, 19 Mich. 
116; Hinman v. Hinman, 126 Wis. 
191, 105 NW 788 (both decided un- 


der statutes identical in their pro- 
visions). 
97. Ind.—Weakley vy. Conradt, 56 


Ind. 430; Hancock v. Maynard, 72 
Ind. A. 661, 126 NE 451. 
Kan.—Mackey v. Mackey, 99 Kan. 
433, 100 Kan. 63, 163 P 465; O’Keefe v. 
Behrens, 73° Kan. 469, 85: P 555, 8 
LRANS 354, 9 AnnCas 867. 
Mass.—O’Brien v. Mahoney, 179 
Mass. 200, 60 NE 493, 88 AmSR 3871. 
bs sh aor Aegean poo v. Campau, 19 Mich. 


Miss.—Garrett v. Colvin, 77 Miss. 


408, 26 S 963 
N. H.—Kelly v. Kelly, 41 N. H. 501. 
[a] Reason for rule.—‘‘To say 


that there shall be no partition until 
it is apparent that neither of the par- 
ties can be evicted by any sale by the 
administrator, is to say that, in cases 
where any part of the land may be 
needed for the debts, the theirs shall 
be deprived of a right to partition, 
as to any of it, and cannot have the 
consolation of individual ownership 
during the little time the law casts 
the title upon them. The litigation 
over this account of the administra- 
tor may extend for years, and mean- 
while upon this theory the petitioner 
must endure the inconveniences of 
common ownership.” O’Brien v. Ma- 
honey, 179 Mass. 200, 204, 60 NI 493, 
88 AmSR 371. To same effect O’Keefe 
v. Behrens, 73 Kan. 469, 85 P 555, 8 
LRANS 354, 9 AnnCas 867. 

98. O’Brien v. Mahoney, 179 Mass. 
200, 60 NE 493, 88 AmSR 371. 

99. Kelly v. Kelly, 41 N. H. 501. 

1. Kelly v. Kelly, supra. 


2. Simpson v. Straughen, (N. J. 
Ch SCA 6 6 7 

3. Weakley v. Condradt, 56 Ind. 
430; Rippe v. Weiters, 96 Kan. 738, 
pe. ky eh3i6 é 

4. Mackey v. Mackey, 99 Kan. 438, 
100 Kan.. 63, 163 P 465; O'Keefe vy. 
Behrens, cie.kan., £69) bi Sbb es 


LRANS 354, 9 AnnCas 867; Sample 
v. Sample, 34 Kan. 73, 8 P 248; O’Bri- 
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ity of the partition will not be disturbed,° and in case 
of an eviction by sale after the partition, the evicted 
cotenant can defeat the partition or obtain recom- 


pense for the part lost.® 


[§ 139] (4) Payment of, or Security for, Debts. 
Under some statutes? the payment of the debts, al- 
lowances, and expenses against the estate or giving 
security therefor is,® or in certain circumstances be- 
comes,® a condition precedent to the maintenance of 


an action for partition by an heir. 


[§ 140] b. Estates Passing by Will. 
sence of any special statutory provisions on the sub- 
ject it has been held that, where legacies are made 
the land cannot 
of the executor’s 


a charge upon real estate devised, 
be partitioned until the settlement 


en v. Mahoney, 179 Mass. 200, 60 NE 
493, 88 AmSR 3871. 

5. O’Brien v. Mahoney, supra. 

6 O’Brien v. Mahoney, supra, 

7. See statutory provisions. 

8. See cases infra this note. 

[a] In Nebraska (1) an heir of an 
estate cannot maintain an action for 
partition until debts, allowances, and 
expenses against the estate have been 
paid or provided for unless he gives 
a bond to secure the payment of 
the same. Reckewey v. Waltemath, 28 
Nebr. 492, 44 NW 659; Alexander v. 
Alexander, 26 Nebr. 68, 41 NW 1065. 
(2) And where it does not appear 
that such debts, allowances, and ex- 
penses are paid or provided for and 
the bond required by statute is not 
given, the action will be dismissed. 
Alexander v. Alexander, supra. (3) 
Estates passing by will see infra § 
140. 

9. See cases infra this note. 

[a] In Ohio (1) Rev. St. § 5756 
(Gen. Code § 12028) provides that 
partition of an estate which comes 
to a person by descent or devise upon 
the death of an inhabitant of this 
state shall not be ordered within one 
year from the death of such person 
unless the petition sets forth and it 
is proved that all debts and claims 
against the estate of such decedent 
have been paid, or secured to be paid, 
or that the personal property of de- 
ceased is sufficient to pay them; and 
Rev. St. § 6146 (Gen. Code § 10785) 
provides that an order to sell the real 
estate shall not be granted if any 
person interested in the estate gives 
bond to the executor or administra- 
tor, with sureties to be approved by 
the court, conditioned to pay all the 
debts mentioned in the petition, even- 
tually found due from the estate with 
the charges of administering it, and 
the allowance in money to the widow, 
so far as the personal estate is in- 
sufficient therefor. (2) Where the 
administrator or executor has ascer- 
tained that the personal estate will 
be insufficient to pay debts and ap- 
plies to the probate court for author- 
ity to sell the lands for the payment 
vox such debts, the heirs can prevent 
a sale and have partition of the lands 
within one year from the date of 
decedent’s death by paying or giving 
bond for the payment of debts (Stout 
v. Stout, 82 Oh. St. 358, 92 NE 465, 137 
AmSR 785; Landis v. Scherer, (Oh. 
A.) 158 NE 207; Myers v. Myers, 29 
Oh. Cir.) Ct) 396)5-.¢3)' but inotiether- 
wise (Stout v. Stout, supra.). (4) 
But the practice differs from that in 
Nebraska in this: The Ohio statute is 
held not to forbid the filing of the 
petition within one year after de- 
eedent’s death without compliance 
with the statute, but the petition may 
be filed at any time although the de- 
cree for partition cannot be entered 
until after the expiration of the year. 
Fryman v. Fryman, 9 Oh. Cir. Ct. 91 
[disappr Swihart v. Swihart, 7 Oh. 
Cir. Ct. 338; Smith v. Montague, 32 
CincLBul 153]; Schneider v. Cordes- 


“man, 
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account,?° but that an order of sale in partition will 
not be refused because the time has not yet expired 
within which the estate of the testator, under whose 


will complainants derive title, may be subjected to 


the payment of debts, when it does not appear that 
there are any debts, but it does appear that the ad- 
ministrator has a large amount of personal prop- 
erty in his hands.+1 

Under some statutes,'? as in the case of estates 


of intestates,t® the payment of debts, allowances, 


In the ab- 


for partition.1* 


10  OhS&CP 571, 8 OhNP 99. 
(5) And, therefore, upon application 
for partition within the time limit, 
and without compliance with the 
statute, the court may overrule a 
motion to dismiss the petition and 
grant an order overruling the motion 
for plaintiff in partition for judgment 
until the statutory period has 
elapsed, unless the latter proves, and 
the burden is his, that all debts and 
claims have been paid or secured to 
be paid. Schneider v. Cordesman, su- 
pra. (6) By this procedure.it is said 
the filing of the petition in no way in- 
terferes with the rights of creditors. 
Fryman v. Fryman, supra. 


10. Serena v. Moore, 69 N. J. Eq. 
687, 60 A 953; Adams v. Beideman, 33 
N. J. Eq. 77: Compare Overlander 


v. Overlander, 115 Kan. 478, 223 P 
304 (land devised to the children of 
testator is not prevented from being 
partitioned during the lifetime of his 
widow by the fact that, under the 
terms of the will, if the income from 
other land, a life estate in which was 
left to her, proves insufficient to pay 
the expenses of her last sickness and 
funeral, the executor is required to 
pay them). 

[a] The reason assigned is that 
until the executors of the testator 
have ascertained what amount of the 
personal estate is applicable to the 
legacies before a sale of land, such 
legacies being a charge upon the real 
estate, the amount of the lien against 
the lands cannot be definitely fixed. 
eon v. Moore, 69 N. J. Eq. 687, 60 

953. 


11. Hendry v. Hollingdrake, 16 R. 
I. 477, 17 A 50. 


12. See statutory provisions. 
13. See supra §§ 136-139. 

14. See cases infra this note. 

[a] In Alabama (1) under a stat- 


ute providing that any p.oyerty, i:eal 
or personal, held by joint owners or 
tenants in common, on the applica- 
tion of any one or more of them may 
be decreed to be sold by the probate 
court, the probate court has jurisdic- 
tion on petition of a devisee to order 
sale of land for partition although 
administration proceedings in the 
probate court had been removed to 
the circuit court. Nelson v. Atkins, 
215 Ala. 88, 109 S 882. (2) But, upon 
the suggestion of the pendency of 
administration proceedings, the court 
should inquire whether there will 
likely be a necessity for the sale of 
realty to pay the debts of deceased, 
charges against the property, or the 
expenses of administration, and make 
provision against liabilities by re- 
taining enough of the proceeds to 
discharge them or by staying pro- 
ceedings until the necessity for sale 
in the course of administration can 
be considered and determined by the 
court having the administration in 
charge. Nelson v Atkins, supra. 
.[bJ] In Nebraska (1) by force of a 
statute, a devisee of an estate can- 
not maintain an action for partition 
until the debts, allowances, and ex- 


and expenses against the estate may or may not be 
a condition precedent to the maintenance of a suit 
A statute for partition of personal 
property has been held to apply to a plain legal ten- 
ancy in common, and not to a suit against an execu- 


penses against the estate have been 
paid or provided for, unless he gives 
a bond with approved=sureties to pay 
the same. Alexander v. Alexander, 
26 Nebr. 68, 41 NW 1065. (2) But, 
notwithstanding this statute, it has 
been held that partition may be had 
of lands devised without waiting for 
the settlement of the estate where the 
sufficiency of the personal assets to 
pay the debts against the estate are 
alleged in the petition and conclu- 
sively established by the evidence. 
Schick v. Whitcomb, 68 Nebr. 784, 
94 NW 1023. 

[ec] In Virginia, under a statute 
authorizing partition by sale when 
partition in kind cannot be conveni- 
ently made, and the distribution of 
the proceeds according to the rights 
of those entitled, and further provid- 
ing for the application of the pro- 
ceeds of a deceased cotenant’s part 
to the claims of his creditors, and 
that, when there are liens by judg- 
ment or otherwise on the interest of 
any party, the court may, on the pe- 
tition of any person holding a lien, 
ascertain the liens arm apply the 
dividends of such party in the pro- 
ceeds of sale to the discharge there- 
of so far as necessary, it is not 
necessary that there should have 
been an accounting of debts against 
the personal estate of a testatrix un- 
der whose will the estate was derived 
before rendering a decree of sale for 
partition. Reynolds v. Adams, 125 
Va. 295, 99 SE 695. 

{d] In Wyoming, under a statute 
providing that for the purpose of 
bringing suit for partition the pos- 
session of the executor is the posses- 
sion of the devisees, an executor’s 
possession of real estate during and 
for the period of administration is 
not adverse to the devisee and does 
not prevent the devisees from main- 
taining suit in partition against oth- 
er tenants in common. Field v. Lei- 
ter, i 1 6 Wey Ons 90) PINS 8. 92. Paleo 
125 AmSR 997. 

{e] In Texas (1) under a statute 
providing that, after the expiration 
of a year from the granting of letters 
testamentary, the executor or any 
person interested in the estate may 
apply for an order of partition and 
distribution, a legatee under a will 
has the right at the expiration of 
one year from the granting of letters 
testamentary to institute an action 
for partition and distribution in the 
district court, Alexander v. Berk- 
man, (Civ. A.) 3 SW (2d) 864. (2) 
But, in a suit to construe a will and 
for partition of testator’s estate, the 
court’s denial of partition was held 
proper where the evidence indicated 
there were debts owing by the estate, 
and it was being administered by the 
independent executor. Plsek v. Kos- 
troun, (Civ. A.) 6 SW (2d) 813. 

{f] In Missouri, even in the ab- 
sence of a similar statute, the rule 
stated under the Wyoming statute 
(supra [d]) has been recognized. 
San v. Ash, 169 Mo. 288, 300, 69 
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tor for chattels as part of a legacy to two or more 
persons in ecommon.?® 

Ancillary administration. Under the statutes of 
Michigan!® children of a nonresident testatrix, who 
devised her property in trust, and finally to be paid 
to them, by a will admitted to probate in the state 
of her domicile, should sue for the partition of real 
estate in Michigan in which she had an undivided in- 
terest, without ancillary administration being had in 
that state.‘ 

[§ 141] 4. Authorization of Family Meeting and 
Appraisement. In Louisiana a partition of estates 
in which minors are interested may be had without 
the authorization of a family meeting;'?% but in 
cases of licitation to effect partition, the call of a 
family meeting may be necessary.17%* Where the 
property is shown to be indivisible in kind, the judge 
may order it to be sold for cash without the advice 
of a family meeting and without regard to the ap- 
praisement,!§ the case of a licitation?® provoked by 
a coheir and coproprietor being,an exception to the 
general rule that the property of a minor ean be 
sold only upon the advice of a family meeting, and 
for its appraised value.2° Where a guardian was 
not authorized by a family meeting to sue for par- 
tition by licitation, but the property was sold on the 
terms and conditions recommended by the family 
meeting, any irregularity arising from failure to ob- 


15. Amis v. Amis, 29 N. GC. 219 
(‘the rights of the claimants cannot 
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“Although the parties may be will- 
ing and competent to make partition 
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tain authorization to bring a partition suit may be 
cured, and the sale ratified, by calling a family meet- 
ing for that purpose.2!_ Where plaintiff in a divorce 
suit prayed that inventory and appraisement of com- 
munity property be made by a designated notary, 
which was done after due notice to defendant within 
a year previous to proceedings for partition, the re- 
quirements of the statute for inventory and appraise- 
ment were sufficiently complied with, although the 
court did not appoint the appraisers and approve the 
inventory, there being nothing in the statutes requir- 
ing this to be done.?? 

[§ 142] 5. Other Conditions. In the absence of 
any statutory requirement to that effect,?® a demand 
for partition and a refusal thereof,?* an account- 
ing,” an offer by plaintiff to pay for the use and oc- 
cupation of part of the premises,*® the appointment 
of an administrator ad litem,?*? the consent of the 
executor or the administrator?’ or the absence of ad- 
ministration,?® or the payment of a transfer tax,®° 
is not a condition precedent to a partition proceed- 
ing. 

Expiration of time limit by statute for contesting 
will. Statutory provisions which limit the time 
within which to contest the validity of a will do not 
prohibit the institution of partition proceedings be- 
fore the expiration of the time so limited,*? although 
property acquired under partition proceedings insti- 


the sale of property for division 
among tenants in common, where a 


be ascertained, until the administra- 
tion has been closed, or all the ac- 
counts have been taken; and the ex- 
ecutor is proceeded against in his 
character of a trustee for the lega- 
tees’). 

16. 3 Comp. L. §§ 9281, 9282 (no 
will shall be effectual to pass either 
real or personal estate unless it shall 
have been duly proved and allowed 
in the probate court on an appeal in 
the circuit or supreme court; and 
any will, duly admitted to probate, 
without the probate court of any 
county in Michigan in which the tes- 
tator left real or personal estate, and 
in the place of the testator’s domicile, 
may be duly admitted to probate and 
recorded in this state by duly filing 
an exemplified copy of such will and 
of the record admitting it to pro- 


bate). 
Rolph yv. Rood, 182 Mich. 590, 


17. 
148 NW 672. 

17%. Hooke v. Hooke, 6 La. 472 
(under code of practice and statutes 
passed since the great repealing act 
of 1828). 

Hooke v. Hooke, supra. 

[a]. Where minor distributees are 
nonresidents, the family meeting 
should be convened in the parish 
wherein the land is situated. John- 
son v. Barkley, 47 La. Ann. 98, 16 S 


659. . 

18. Denena v. Gemelli, 140 La. 893, 
74 S 186; Doucet v. Fenelon, 120 La. 
18, 44 S 908; Johnson v. Barkley, 47 
La. Ann. 98, 16 S 659; Crawford v. 
Binion, 46 La. Ann. 1261, 15 S 693; 
Bayhi -v..Bayhi, 35 da.. Ann. 527; 
Life Assoc. of America v. Hall, 33 La. 
Ann. 49; Shaffet v. Jackson, 14 La. 
Ann. 154; Jacobs v. Lewis, 8 La. 177. 

19. “Licitation” defined see 387 C. 
J. p 301. 

Kinds of licitation distinguished 
see infra § 946 note 31 [d]. 


20. See cases supra note 18, 

21. MacRae v. Smith, 112 ta. 715, 
36 S 659. 

22. Giglio v. Giglio, 159 La. 46, 105 
S 95. 

23. See statutory provisions. 

24. Willard v. Willard, 17 D. C. 


559 [aff 145 U. S. 116]; Robinson v. 
Dickey, 143 Ind. 205, 42 NE 679, 52 
AmSR 417; McCracken v. Kuhn, .73 
Ind.'149; Lake v. Jarrett, 12 Ind. 395, 
396; Wilson vi Green, 63 Md. 547. 


; 
¢ 


amongst themselves, yet they are not 
required to make an effort to agree 
upon terms, before proceedings can be 
instituted by either of them, for a 
partition under the statute.” Lake 
v. Jarrett, supra. But see Railey 
v. Railey, 5 B. Mon. (Ky,.) 110; Cha- 
ney v. Tipton, 11 Gill & J. (Md.) 
253 (both under old statutes so re- 
quiring). 

25. Shipley v. Jacob Tome Inst., 
99 Md. 520, 58 A 200 (where a trust 
deed of lands provided that ‘imme- 
diately from and after the death” 
of the grantor the trustee should 
hold three fourths of the estate for 
the use of the grantor’s,three chil- 
dren, “free, clear, and discharged” 
from the trust, ‘provided’ that, on 
the death of the grantor, an account 
should be taken of advancements 
made to the children, and that their 
“shares” should be “charged” there- 
with, an accounting was not a condi- 
tion precedent to a partition, after 
the death of the grantor, but the ad- 
vancements are charges on the oth- 
ers). 

{a] Partition will not be delayed 
until the establishment, on an ac- 
counting in a pending suit, of the 
amount of a possible lien in favor of 
one of the coOwners upon the shares 
of the others. Such lien will attach 
to the divided shares, and rights ac- 
quired pendente lite will be subject 


thereto. Pomeroy v. Pomeroy, 55 N. 
Oe) Ea) D685 4 orl. Ae tb 4. 
[b] Personal property.—The rule 


for an accounting before partition of 
personal property applies only to 
partnership property, or that held un- 
der agreement for an accounting be- 
fore division. Godfrey v. White, 60 
Mich, 443, 27 NW 593, 1 AmSR 537. 

26. Wilkinson v. Stuart, 74 Ala. 
198 (since plaintiff's entry and pos- 
session was not in hostility or fn ex- 
elusion of his cotenant who had an 
equal right if he had.chosen to exer- 
cise it and enter and occupy). 

27g (oA ALGe Var, COONS. oO), Alain sia 
(under a statute authorizing a pro- 
bate court to appoint an administra- 
tor ad litem whenever the circum- 
stances of the case require that the 
estate of a deceased person shall be 
represented and there is no executor 
or administrator of such estate, it 
has been held that, on application for 


deceased cotenant owed debts at the 
time of his death, the court should 
appoint an administrator ad litem to 
protect the interests of creditors). 

28. Hunnicutt v. Rogers, 135 Ga. 

595, 69° SH-"913-. 
_ 29. Hunnicutt v. Rogers, supra (it 
is not a condition precedent to the 
right of an heir to sue for partition 
that he should obtain the consent of 
the administrator or that there 
should be no administration of the 
estate sought to be partitioned). 

30. Simonds v. Rowe, 110 Misc. 52, 
180 NYS 677 [aff 195 App. Div. 914 
mem, 185 NYS 954 mem]. 

[a] The fact that a transfer tax 
has not been paid (1) does not re- 
quire the dismissal of a suit for par- 
tition since the tax is upon the right 
of succession or the transfer and not 
upon the whole estate. Simonds v. 
Rowe, 110 Mise. 52, 180 NYS 677 [aff 
195 App. Div. 914 mem, 185 NYS 954 
mem]. (2) Nevertheless, to give a 
good title at the sale for partition 
plaintiff must secure an appraisal of 
the estate and pay the tax, or provi- 
sion must be made in the judgment 
directing the referee to pay it, or he 
must procure from the officer in 
charge of the collection of the tax: 
a consent or lease of the property 
pending the appraisal. Simonds v. 
Rowe, supra. 

31. Robertson vy. Brown, 187 Mo. 
452, 458, 459, 86 SW 187, 106 AmSR 
485 (“The only statute bearing upon 
the time when partition may be ap- 
plied for, is section 4384, Revised 
Statutes 1899, which requires the 
court before decreeing partition to be 
satisfied that the estate has been 
finally settled and all claims against 
it fully discharged, or that the per- 
sonal property or other real property 
not already partitioned, is more than 
sufficient to pay all claims and de- 
mands against the estate. This stat- 
ute clearly negatives the idea that no 
partition can be had until the time 
limited for contesting the will has 
expired, for such time might not ex- 
pire for over twenty years after the 
estate was finally administered upon 
and the debts all paid, if the heirs 
were very young at the date of the 
probate of the will. The courts, 
therefore, will not look with favor 
upon the tying up of estates for so 
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tuted before expiration of the time so limited is la- 
ble to be thereafter divested, if the will is success- 
fully contested.*2 And, a fortiori, where a widow 
claims her interest in land under the statute and not 
under the will of her deceased husband, she need not 
wait until the expiration of the statutory period for 
contesting the will before maintaining partition pro- 
ceedings.** 

[§ 143] J. Defenses and Objections to Relief**— 
1. In General. To avail himself thereof a defendant 
in an action for partition-must urge all the defenses 
on which he proposes to rely.2° He may urge any 
matter which will defeat plaintiff’s demand for par- 
tition;?® and anew party defendant, brought in aft- 
er the entry of the decree, may have the same right.** 

[§ 144] 2. Title to Entire Premises in Defend- 
ant.°8 In defense defendant may show legal title 
in himself to the entire premises sought to be parti- 
tioned,*° or his equitable title under a contract to con- 
vey to him the entire premises which entitles him to 
specific performance of the contract,*® although to 
render this defense available, the contract to convey 
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must not only be certain in its terms, but there must: 
be mutuality in its character.*+ 

[§ 145] 3. Title in Third Person.*2 Where plain- 
tiff is in possession and defendants were never in 
possession of the land sought to be partitioned, de- 
fendants cannot defeat the ‘action by showing title in 
a third person because a person in possession is en- 
titled to retain the possession against all the world 
except the true owner.*® And a tenant in common 
who receives, and is in, possession of the common 
estate by reason of the common title cannot dispute 
the validity of the title** nor set up an outstanding 
title in-a stranger to the suit as against his coten- 
ant.4® However, it has been held or said that a de- 
fendant in possession, who has not entered under a 
common claim of title, may defeat « partition by 
showing outstanding title in a strangexto the suit;*® 
but this doctrine has not met with universal accept- 
ance.** 

[§ 146] 4. Partition by Act of Parties. A valid 
partition by the act of the parties*® operates as a 
complete bar to an action for partition,*® and a par- 


long a pericd of time, and in the ab- 
sence of express legislative restric- 
tion to that effect, will not adopt such 
a rule’’). 

32. Robertson v. Brown, supra 
(‘the fact that this may render a title 
secured under a partition proceeding 
less certain or that it will affect the 
price the land will bring at the par- 
tition sale, is simply an argument ab 
inconvenienti, and does not go to the 
right to maintain such a proceeding 
at such time’’) 

33. Spratt v. Lawson, 176 Mo. 175, 
715 SW 642. 

34. Effect of: 

Bbatement of action see infra §§ 151-— 
Bayonne possession see supra §§ 111- 
alt 


Agreement between parties see supra 
§§ 130-133. 

Custody of law of property see supra 
67. 

Death of party see infra § 153. 

Dower right see supra §§ 64, 65. 

Hasement in property see supra § 61. 

Brcuimbrance on property see supra 
3 


Lease or license of property see su- 
pra 

Minority or insanity oe some of co- 
tenants see supra § 5 

Pendency of other aS raave a see in- 
£73) 152. 

Probable injury to property, incon- 
venience or hardship see supra § 50. 

Provision of deed or will see supra §§ 
119-129. 

Public policy or propriety as affecting 
right to partition see supra § 52. 
35. Dolhonde vy. Thiroux, 4 La. A. 

(Orleans) 15. 

[a] Failure to do so before judg- 
ment for partition concludes him 
from afterward attacking plaintiff's 
title which is the basis of the action 
for partition. Dolhonde v. Thiroux, 
4 La. A. (Orleans) 15. 

36. See infra §§ 144-150. 

Property od subject to partition 
see supra §§ 53-84. 

Right to ane not in plaintiff 
see infra §§ 164-207. 

37. Stokely v. Connor, 80 Fla. 89, 
85 S 678. 

[a] Thus a new party defendant 
brought in after the entry of a decree 
determining the rights and interests 
in the property of the respective par- 
ties then before the court may set 
up matters of defense previously 
pleaded by his grantor, who was an 
original defendant, when it appears 
that the conveyance was made prior 
to the commencement of the action, 
although not recorded until after the 
action was begun, no special circum- 
stances being shown to preclude such 


defense. *‘To bring a party into court 
and then refuse to hear his defense on 
the ground that .the.gourt ‘had pre- 
viously heard the same question 
raised by another defendant not rep- 
resenting the same interest is hardly 
giving one his day in court, either in 
name or in fact.” Stokely v. Connor, 
80 Fla. 89, 94, 85 S 678. 

38. Where title disputed or in 
doubt generally see supra §§ 89-106. 

39. Jordan v. Jordan, (Ala.) 39 S 
992; Varnell v. Varnell, 156 Ga. 855, 
120 SE 319; Schafer v. Schafer, 68 
Ind. 374; Daggy v. Ash, 23 Ind. 338; 
Haines v. Haines, 4 Md. Ch. 133. 

[a] Bule applies where he shows 
such title acquired by: (1) Adverse 
possession. Jordan v. Jordan, (Ala.) 
39 S 992. (2) Conveyance by the an- 
cestor. Daggy v. Ash, 23 Ind. 338. 
(3) Parol contract fully executed by 
one who had power to make the con- 
tract of sale under which defendant 
claims. Varnell v. Varnell, 156 Ga. 
853,120 SE 319. (4) Parol gift of the 
ancestor under which defendant took 
possession of the land with the an- 
cestor’s knowledge and consent and 
made valuable improvements in re- 
liance thereon, Haines v. Haines, 4 
Md. Chey 133; 

40. Woolley v. Schrader, 116 Ill. 
29, 4 NE 658; Nichols v. Padfield, 77 
Ill. 253; McRKerran v. McFerran, 69 
Ind. 29; Haines v. Haines, 6 Md. 435; 
Gorman v. Machin, 6 Paige (N. Y.) 


[a] Rule applied.—(1) Where a 
father executed a written agreement 
under seal, by which, in consideration 
of five dollars received, he agreed to 
convey to his daughter and her hus- 
band certain land of which he had 
placed them in possession, it was held 
sufficient to defeat partition by other 
heirs after the death of the father, 
since the equitable title was in the 
daughter and her husband, and equity 
would decree specific performance, if 
necessary. Haines v. Haines, 6 Md. 
435. (2) Where an answer to a bill 
in equity for partition of lands set up 
a bargain and sale of the premises by 
the ancestor of complainant to de- 
fendant, the ancestor being a tenant 
in common with defendant, and the 
contract of sale being under the hand 
and seal of the deceased ancestor, it 
was held that in this respect the an- 
swer presented a complete defense 
to the relief sought. Nichols v. Pad- 
field, 77 Ill. 253. (3) Land purchased 
by one in his own name, but to be 
conveyed to his son upon condition 
that the latter reimburse him, is not, 
after the father’s death, subject to 
partition among the heirs when it 
appears that the reimbursement was 


practically complete, and that the son 
took possession in his father’s life- 
time and made valuable improve- 
ments thereon. Woolley v. Schrader, 
116 Ill. 29, 4 NE 658. 


41. German v. Machin, 6 Paige (N. 
Y.) 288. 
42. Where title disputed or in 


doubt generally see supra §§ 89-106. 


43. Civil v. Toomey, 103 S. C. 460, 
88 bs! 261. 
Ferguson vy. Etter, 21 Ark. 


160 76 AmD 361. 

45. Camp Phosphate Co. v. Ander- 
son, 48 Fla. 226, 37 S 722, 111 AmSR 
77; Jewett v. Persons Unknown, 61 


Me. 408; Cooper v. Fox, 67 Miss. 237, 
fee 342; Walker v. Howard, 34 Tex. 
46. Cooper v. Fox, 67 Miss. 237, 7 


S 342; Pooler v. Smith, By as Les 102, 
52 SE 967. 

47. See cases infra this note. 

[a] In Texas (1) where all per- 
sons having an interest in the sub- 
ject matter as well as those having an 
interest in the result sought may be 


.made parties to a partition suit, the 


defense of an outstanding paramount 
title is sufficient in an action of eject- 
ment or a suit of trespass to try 
title, because plaintiff must recover 
in that action on the strength of his 
own title, and not on the infirmity of 
his adversary’s; but this rule is not 
applicable in an equitable pr oceeding 
for the partition of land. To import 
such a title into a proceeding of this 
nature, defendants must make the 
holder of the outstanding title a par- 
ty to the suit, so that the whole mer- 
its of the case may be adjudicated, or 
else they must show that they have 
acquired such title, or they must 
claim under it, or in some manner in 
connection with it. Burleson v. 
Burleson, 28 Tex. 383, 384; Portis v. 
Fi a Nex. | 1693465) Atm Do 9 eee) 
However, it seems that defendant 
may set up an outstanding title if he 
shows that he is claiming under it. 
Walker v. Howard, 34 Tex. 478. 

48. See supra §§ 32-42. 

49. Ga.—Welchel v. Thompson, 39 
Ga. 559, 99 AmD 470. 

Ind.—Coon _v. Cronk,- 131 Ind. 44, 
30 NE 882; Hawkins-yv. Taylor, 128 
Ind. 431, 27 NE 1117. + 

La.—Dufau v. Latour, 8 La. 552. 

Md.—Hardy v. Summers, 10 Gill & 
J. 316, 32 AmD 167. 

Mo:-—Kash v. Coleman, 145 Mo. 
645, 47 SW 508. 

Pa.—Bates v. McCrory, 8 Yeates 
192; In re Bestford, 5 LackJur 13. 

See Stevenson v. Yoho, 63 W. Va. 
veh 59 SE 954 (recognizing rule). 

{a] Ina suit by a grantee for par- 
tition of oil produced by a well lo- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 146-150] 


tition by judgment or decree of court is a nullity 
where a valid division had been previously made by 
the cotenants themselves.°® On the other hand, if 
the voluntary partition is for any reason invalid, it 
presents no obstacle to an action for partition ;°t and 
it has been held that in such a case the court may, 
especially with the consent or acquiescence of com- 
plainant,®? respect the voluntary partition so far as 
it did not prejudice his rights.*3 

[§ 147] 5. Improvement of Premises by One Co- 
tenant.°* The fact that one of the cotenants has 
made improvements on the common property®® or 
that he has brought action against his cotenants 
claiming a sum for such improvements®® does not 
constitute a defense to an action for partition. And 
the fact that the improvements were made by a ¢o- 
tenant under a parol contract of sale of the land by 
the other cotenants who put him in possession will 
not defeat partition where the purchase money has 
not been paid and no equitable relief was sought.°* 

[§ 148] 6. Advancements to Heirs of Estate.°*% 
Advancements to heirs, equivalent to their full share 
of the estate on the ancestor’s death, constitute a 
good defense to a suit for partition by them of land 
granted by the ancestor to the other heirs;°* and 
especially is this true in case of a disclaimer, filed by 
an heir to an estate, in a suit for partition of the 
ancestor’s real property, acknowledging advance- 
ments to the extent of his full share of the estate, 
followed by a voluntary partition of a portion of the 
land in which those participating in it apportioned, 
assumed, and paid the indebtedness of the estate.®® 
Similarly it has been held that, where advancements 


cated on a portion of the land other 


than that which was assigned to his | vancement, 


PARTITION 


which, under St. § 1407, was an ad- 
and that other children 


[47 Cus] 3829 
more than equal to the share of the estate plaintiffs 
_were entitled to were made to them, and on a settle- 
ment and distribution the lands in question passed 
to defendant’s grantors who purchased for full value 
without notice of plaintiff’s claim to have any inter- 
est therein, a partition will be denied.®° Lands, 
given by the ancestor during his life to children 
who have:in good faith expended large sums 
of money on the lands given under the honest 
conviction that their title was good, are not subject 
to partition, where the remaining property of the 
ancestor is nearly equal in value to the property | 
sought to be partitioned, due allowance being made 
for the moneys expended in improvements.*+ And 
the grantees of land, received in leu of their share 
of all the other estate of the grantor, are not thereby 
precluded from taking their share in other land, pre- 
viously conveyed by a third person to.them and their 
grantor.°® 
[§ 149] 7. Conveyance of Particular Part of 
Premises by One or All of the Cotenants. The sale 
or conveyance, by one®* or all®* of the cotenants, of 
a particular part of the land held in common does not 
bar an action by the cotenants for partition. The 
grantee takes subject to the cotenants’ right to a 
partition of the whole tract,®° and to the contingency 
of the loss of the premises, if, on partition of the 
entire tract, they should not be allotted to the gran- 
MOIR 
[§ 150] 8. Other Defenses and Objections to Re- 

lief.67 Among other matters of defense or objection 
to relief considered in the notes hereto®® are equita- 


transfer of his interest.” Stark v. 
Barrett, 15 Cal. 361, 368 [quot Gates 


grantor by a verbal partition, under 
a claim of title thereto by virtue of 
the deed, the grantor may, by reason 
of the implied warranty obtaining be- 
tween coparceners, resist the demand 
for such partition. Stevenson vy. Yo- 
ho, 63 W. Va. 144, 59 SE 954. 

50. Hardy v. Summers, 10 Gill & 
J. (Md.) 316, 32 AmD 167. 


51. McDonald v. Donaldson, 47 
Fed. 765; Chenery v. Dole, 39 Me. 
1625) Scott vi Seott, 37 N.C. 174; 
Patterson v. Martin, 33 W. Va. 494, 
10 SE 817. C 

{a} Thus a person who once had 


an interest as joint tenant with oth- 
ers in land, and whose interest has 
passed from him, cannot effectually 
unite with his former cotenants in a 
deed of partition; and such deed, for 
want of mutuality and consideration, 
will not bar the representative of 
such cotenant from afterward having 
a partition under the law. Patterson 
v. Martin, 33 W. Va. 494, 10 SE 817. 
Converse rule see supra § 13. 


: ee Campau v. Campau, 19 Mich. 
16. 
53. Campau v. Campau, supra. See 


also infra § 588. 
54. Adjustment as to improve- 
ments see infra § 497 et seq. 


55. Martindale v. Alexander, 26 
Ind. 104, 89 AmD 458; Jones v. 
Crocker, 4, dua. Anny 8s “Penrod ‘v. 


Danner, 19 Oh. 218. 

56. Jones v. Crocker, 4 La. Ann. 8. 

57. Stringfellow v. Stringfellow, 
143 Ga. 339, 85 SE 108. 

5744. Adjustment of advancements 
see infra § 487 et seq. 

58. Nicholson v. Caress, 59 Ind. 39; 
Heath v. Heath, 222 Ky. 123, 300 SW 
343; Chouteau: v. Chouteau, 49 Okl. 
105, 152 P 373. See-Smith v. Hood, 
212 Ala. 554, 108 S 574 (recognizing 
rule). 

[a] Rule applied.—In partition of 
eighty acres of land descending from 
a common ancestor, the defense that 
the common ancestor in his lifetime 
conveyed to ‘plaintiff's ancestor one 
hundred and thirty-five acres of land, 


< 


of the common ancestor had never 
been equalized in distribution of the 
common ancestor’s estate, being 
available to such other children, was 
available to their grantees. Heath 
v. Heath, 222 Ky, 123, 300 SW 343. 

59, Pickens iv. Stout,96%, We Va. 
422, 68 SE 354. 

60. Duncan v. Henry, 125 Ind. 10, 
24 NE 506. See White v. White, 41 
Kan. 556, 21 P 604 (as tending to sus- 
tain this view). 

61. Haines v. Haines, 4 Md. Ch. 
133 (while a mere voluntary agree- 
ment of this character would not be 
specifically enforced, a much weaker 
case would constitute a good defense 
than would be required if they were 
complainants asking the act or in- 
terposition of the court in their fa- 
vor). 

62. Mellichamp 
Si Cy 125, 5° SH 1333 

63. Ala.—Gwere v. Dickinson, 98 
Ala. 3638, 11 S 743, 39 AmSR 67. 

Cal.—Gates v. Salmon, 35 Cal. 576, 
95 AmD 1389. 

Mass.—Barnes v. 157 
Mass. 479, 32 NE 670. 

Mo.—Young v. Young, 307 Mo. 218, 
270 SW 653, 39 ALR 734. 

Tex.—Dorn v. Dunham, 24 Tex. 366 
(recognizing rule). 

W. Va.—Worthington vy. Staunton, 
16 W. Va. 208. 

[a] Reason for rule.—‘Neither a 
joint tenant nor a tenant in common 
ean do any act to the prejudice of 
his cotenants in their estates. This 
is the settled law, and hence a con- 
veyance by one tenant of a parcel of 
a general tract, owned by several, is 
inoperative to impair any of the 
LIShes. MOL Dissucotenantss “2 ..--.! 
One tenant cannot appropriate to him- 
self any particular portion of the 
general tract; as, upon a partition, 
which may be claimed by the coten- 
ants at any time, the parcel may be 
entirely set apart in severalty to a 
eotenant. He cannot defeat this pos- 
sible result whilst retaining his in- 
terest, nor can he defeat it by the 


v. Mellichamp, 28 


Boardman, 


v. Salmon, 35 Cal. 576,-588, 95 AmD 
139] 


64. Claude v. Handy, 83 Md. 225, 
34 A 532 (the fact that the tenants 
in ¢ommon by agreement sell a part 
of the land held in cotenancy does 
not bar one of the tenants from aft- 
erward requiring of the other a par- 
tition of the remainder, if susceptible 
of partition). 

65. Stark v. Barrett, 15 Cal. 361. 

66. Gates v. Salmon, 35 Cal. 576, 
95 AmD 139. 

67. Matters pleadable 
ment see infra §§ 151-153. 

68. See cases infra this note. 

[a] Objections sufficient.—(1) It 
is illegal to plead in an action for 
partition that plaintiff’s part of the 
succession is less than that which he 
claims, his right to demand partition 
being the same in any case. Cabana 
v. Latour, 5 Que. Pr. 102. (2) Where 
the court found in partition that it 
would take more than all the land 
devised to plaintiffs properly to com- 
pensate one defendant, and that he 
could not be compensated if partition 
was decreed, it was held that the bill 
was properly dismissed. Cooley v. 
Houston, 247 Pa. 590, 93 A 624. 

[b] Objections not sufficient.—(1) 
In partition of land descended to de- 
fendant and her brother, an answer 
is insufficient whieh admits that a 
deed was made by such brother, plac- 
ing plaintiff in the same condition 
as such brother occupied in relation 
to the land, but which charges nei- 
ther fraud nor mistake, nor that de- 
fendant was a subsequent purchaser 
from such brother, after the deed 
was made to plaintiff and after it 
was recorded, and which does not al- 
lege that defendant was in any way 
injured by the-facts stated. Young- 
love v. Frank, 37 Ind. 543. (2) In 
suit by a widow against her grand- 
son to set aside her distributive share 
in certain land, or to award her one 
third of the land by partition, the 
grandson counterclaiming for his 
share of rents collected by the wid- 


in abate- 


330 [47 C.J.] 


ble and legal defenses generally,°® estoppel of plain- 
tiff,7° failure to ask partition of entire estate,’? re- 
fusal of plaintiff voluntarily to make partition,’? 


and objections to plaintiff’s title.7? 


[§ 151] K. Matters in Abatement of Action—l, 
Matters which constitute grounds for 
the abatement of action’+ are available for that pur- 
pose in an action for partition,’® such for instance 
as the pendency of another action,*’® the death of a 
party to the action,?7 want of capacity to sue,‘® or 
Where the only matter 
_in dispute is as to the extent of the respective in- 
terests of the parties depending on the construction 
of the will, this matter may be settled in the partition 


In General. 


misjoinder of defendants.*® 


ow from other land of the estate un- 
der the mistaken belief that she was 
life tenant, it was not available to 
the grandson to plead the widow’s 
failure to account for such rents as 
a bar to any remedy to her, but the 
decree should burden the property 
with the repayment to the grandson 
of his share of such trust funds, 
which is equitable against the wid- 
ow’s legatees, she having died pend- 


ing suit. Stevens v. Pels, 191 Iowa 
176, 175 NW 303. 
{c] Prior proceedings unannulled. 


—A party to partition proceedings 
cannot bring a second action in par- 
tition as long as the nullity of the 
first proceedings had not been ju- 
dicially established. The action to 
annul should be brought against all 
the copartitioners. Maher v. Archam- 
bault, 56 Can. S. C. 488, 42 DomLR 
213 [dism app 25 Que. K. B. 436]. 

Effect of erroneous aypointment of 
receiver see infra § 320 

69. See cases infra this note. 

{a] In the so-called common-law 
states (1) where courts of law and 
courts of equity are separate and 
distinct, a defendant in a legal action 
for partition is not entitled to set up 
an equitable defense (Bailey v. 
Knapp, 79 Me. 205, 206, 9 A 356) (2) 
and is not entitled to plead or prove 
that an absolute deed under which 
petitioner claims a part of his title 
was given as an equitable mortgage, 
and that the debt secured thereby has 
been paid. Bailey v. Knapp, supra 
(‘the question whether the deed is 
an equitable mortgage or not belongs 
to the equitable jurisdiction to de- 
termine’’). 

[b] In the code states, where 
there is only one form of action, the 
court may lawfully consider any de- 
fense in an action for partition, 
whether legal or equitable. Green v. 
Walker, 99 Mo. 68, 12 SW 353. 

70. See cases infra this note. 

[a] Any matter operating as an 
estoppel against plaintiff may be set 
up as a defense. Mastin v. Ireland, 
(Mo.) 8 SW (2d) 900; Cook y. Inter- 


national, etc., R. Co., Sw exRsrCivs 4A. 
125, 22 SW 1012. See also supra §§ 
03.05 t3 4) 

[b] Matters not working an es- 


toppel.—(1) A cotenant was not es- 
topped to seek partition by merely 
telling the executor, given power by 
will to make a sale, that she would 
oppose by suit, if necessary, any sale 
at less than two hundred dollars an 
acre, there being no agreement for 
postponing the sale, or that the sale 
might be made when that price could 
be got. Vieriegzg v. Krehmke, 293 Ill. 
265, 127 NE 735. (2) The acquies- 
cence of heirs who have inherited in 
indivision and are in separate posses- 
sion, in the possession of the others, 
does not estop them during the 
thirty-year period to insist that all 
the portions separately possessed are 
owned in indivision, or from suing 
for a partition of the land. Wheeler 
v. Mann, 149 La. 866, 90 S 225. (3) 
An heir, who avails himself of the 
right to refuse to execute a deed 
pursuant to a parol contract void 
within the statute of frauds, is not 


had ‘died intestate. 


PARTITION 


aes 
dae 


[§§ 150-152 


suit and the fact that it has not been determined at 
law is not ground of abatement.®° 
Purchaser of interest of cotenant pendente lite. 


As elsewhere shown, purchasers of interests of c¢o- 


will not abate.*? 


ing.*8 


an abatement by 


guilty of such fraud as will estop 
him from suing for partition. Uden 
v. Patterson, 252 Tll. 335, 339, 96 NE 
852 (“there must be something more 
than the mere moral wrong of re- 
fusing to be bound by a verbal agree- 
ment to raise such an estoppel"). 

71. Lovett v. Lovett, 93 Fla. 611, 
112 S 768 (it is a sufficient defense 
that the bill fails to ask a partition 
of the entire estate, and any defend- 
ant may take appropriate action to 
bring such omission to the attention 
of the court and insist that the omit- 
ted land be embraced in the suit). 

72. McGowan v. Morrow, 38 Code 
Rep (N. Y.) 9 (it is not a defense 
that. plaintiff has unreasonably re- 
fused to make partition). 

Absolute right to partition see su- 
pra § 48. 

73. See supra §§ 85-106; 
es infra this note. 

{a] Title based on champertous 
agreement.—It is no defense to par- 
tition proceedings that the party in- 
stituting them acquired title under a 
champertous agreement. Sibley v. 
Alba, 95 Ala. 191, 10 S 831; Torrence 
v. Sheed, 112 Ill. 466 (question of 
champerty cannot properly be raised 
except in a controversy between the 
parties to the alleged champertous 
agreement or their privies). 

{b] ‘Title under execution.—W here 
the title of the petitioner is by the 
levy of an execution, defendant may 
except to the levy that it was made 
in satisfaction of interest on _ the 
judgment. French v. Eaton, 15 N. H. 
337 


[c] Impeachment of conveyance 
for fraud or mistake.—(1) In a bill 
by purchasers of the shares of a part 
of the devisees of land for partition, 
it is irregular to impeach the convey- 
ances to plaintiffs, on the ground of 
fraud or mistake. This should be 
done by a direct proceeding for that 
purpose. Wiseley v. Findlay, 3 Rand. 
(24), Via.) 361,115) AmD. 712.262), An 
answer that defendant had been in- 
duced by fraud to convey the prop- 


and cas- 


'erty in controversy to O, that O had 


transferred it to plaintiff bank as 
collateral security only, that O was a 
bankrupt, had never paid the con- 
sideration, and that unless defend- 
ant could set aside the deed so ob- 
tained he was without remedy, stat- 
ed a sufficient defense. Mize v. Whig- 
ham Bank, 138 Ga. 499, 75 SE 629. 
ld] Suit by devisees to set aside 
will after commencement of suit for 
partition.—The fact that some of the 
devisees under a will brought action 
against others to set it aside after 
the institution of a partition suit by 


ran heir pretermitted by the will con- 


stitutes no defense to the partition 
suit where by statute an heir not 
mentioned in the will has the same 
rights in the estate as if decedent 
Vantine v. But- 
ler, 250 Mo. 445, 157 SW 588. 

fe] That plaintiff was excluded 
from all interest by his ancestor’s 
will in the ancestor’s property which 
is sought to be partitioned is a good 
defense. Ackermann v. Ackermann, 
22 Tex. Civ. A. 612, 55 SW 801. 

[f] The delinquencies of a trus- 


tenants in land pending a suit for the partition there- 
of take it subject to whatever judgment or decree 
the court may render in the suit;*t and the action 


[§ 152] -2. Pendency of Other Action or Proceed- 
Except where the rule has been changed by 
statute’+ general principles relating to the effect of 
another action pending as a ground of abatement®® 
apply to suits for partition.®® 


Before there can be 
reason of the pendency of the prior 


tee (1) do not deprive his wife of any 
right that she may otherwise have to 
insist on the partition of the land 
of which her husband is trustee for 
herself and other paxties, and a bill 
in equity for the partition of such 
land, brought by such trustee and 
his wife, will not be dismissed al- 
though it appears that such trustee 
is insolvent and has been guilty of 
breaches of trust. Meurer v. Stokes, 
246 Pa. 393, 92 A 506. (2) Where an 
assignee has the legal title to the 
property of an insolvent, the fact that 
a deed executed by him does not meet 
all the requirements of the insolvent 
law cannot be taken advantage of by 
cotenants of the insolvent in proceed- 
ings for partition by the assignee’s 
grantee, since they have no interest 
in the title themselves. Coombs v. 
Feisons Unknown, 82 Me. 326, 19 A 


lg] Intervener disputing plain- 
tiff’s title—The owner of an undi- 
vided one-half interest in land against 
whom. partition proceedings were 
brought by the owner of the other 
one half could not question ploin- 
tiff's right to bring such proceedings 
because an intervener disputed plain- 
tiff’s title, since defendant had no in- 
terest in such dispute. Nott v. Gun- 
dick, 212 Mich. 223, 180 NW 876. 

Cross references: 
Method of acquisition see supra § 88. 
Title in third person see supra § 145. 
ae Es in defendant see supra 


See Abatement and Revival 1 
(GARUE Gap uae 

75. Dwinal v. Holmes, 87 Me. 97; 
Upham v. Bradley, 17 Me. 423; Mitch- 
ell _v. Starbuck, 10 Mass. 5; Reed v. 
Child, 2 CodeRep CNY?) 69, 4 HowPr 
125;. Hoxsie v. Ellis. 4 R. 1.123. 


76. See infra § 152. 

77. See infra § 153. 

78. Upham vy. Bradley, uf Me. 423. 
79. Hoxsie v. Ellis, 4 R. 123) 
80. O'Hearn v. O’Hearn, 414 Wis. 


428, 90 NW 450, 58 LRA 105. 


81. See infra § 245. See also su- 
pra § 149. 
82. Griel v. Randolph, 108 Ala. 


601, 18 S 609; McClure v. McClure, 1 
Phila. CBa Da: 


Pleas in abatement see infra 


84. See case infra this note. 

fa] In Illinois (1) 8 & 9 Wm. III 
e 31, which prohibits a plea in abate- 
ment in partition, has been refnact- 
ed, and a plea in abatement in a par- 
tition suit on the ground that anoth- 
er suit. for the same relief between 
the same parties was pending in the 
same court must be stricken out. 
Kellner v. Finkl, 288 Ill. 451, 123 NE 
522 [rev 207 Ill) A. 90). (2) Never- 
theless the court may control the 
suits by consolidating them and stay- 
ing proceedings in one or more of the 
causes, and thereby grant the relief 
sought promptly, without delaying 
any party in the prosecution of his 
rights. Kellner y. FinklI, 288 Ill. 451, 
123 NE 522. 
asa See Abatement and Revival §§ 

86. Ala.—Howell v. Howell, 171 
Ala. 502, 54 S 601. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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- ant in common with 
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action, such action must have been technically eom- 
menced according to the principle defining the com- 
mencement of actions;8? and, further, such action 
should be between substantially the same parties,*® 
the cause or causes of action and issues involved 
should be substantially the same,*® and the relief 
sought should be substantially the same.°° 

[§ 153] 3. Death of Party to Action. 
lating to the abatement or survival,®! as well as the 
revival or continuance,®? of partition suits on the 


Cal.—Capuccio v. Caire, 189 Cal. 
514, 209 P 367. 

Iowa.—Littlejohn v. -Bulles, 136 
Iowa 150, 113 NW 756. 

Ky.—Webb v. Martin, 194 Ky. 360, 
238 SW 1043. 

Mo.—Sharkey vy. Kiernan, 97 Mo. 


102, 10 SW 886. 

N. J.—Parcell v. Demorest, 48 N. J. 
Eq. 524, 22 A 351. 

N. Y.—Doerfier v. Pottberg, 218 N. 
Y. 27, 112 NE 445; Hart v. Hart, 86 


App. Div. 236, 88 NYS 897; Gallager 

v. Gallager, 147 NYS 203; Danvers 

v. Dorrity, 14 AbbPr 206. 
Pa.—Mitchell v. Harris, 2 PaLJR 


443. 

R. 1—Aylesworth v. Crocker, 21 R. 
I. 436, 44 A 308. 

Tex.—Boedker v. Boedker, (Civ. A.) 
258 SW 566. 

[a] “fo abide the decision.”’— 
Plaintiff, in an action at law for par- 
tition, was also complainant in a bill 
in equity for an accounting of the 
rents and profits of the same real es- 
tate of which he claimed to be ten- 
defendant. In 
the equity case an issue was made on 
the question of title, and by agree- 
ment a docket entry was made in the 
action at law that it was ‘to abide 
the decision” in the equity case. The 
issue of title in the equity case hav- 
ing been determined in plaintiff's fa- 
vor, he was not bound to await the 
rendition of the final decree in the 
equity case, but partition at law 
would be ordered in conformity with 
the title as settled in equity. Hodges 
v. Pingree, 108 Mass. 585. 

[b] Unsettled accounts and dis- 
puted title.—Defendants in a suit to 
partition a mine may properly allege 
in their answer that accounts be- 
tween plaintiff and defendants con- 
cerning such mine are unsettled, and 
that suits are pending involving the 
title to the mine and the rights and 
interests of its various owners, since 
partition of a mine usually involves 
a sale, and the court may well re- 
quire full information before decree- 
ing a partition which will practically 
dispossess one party. Aspen Min., 
etc., Co. v. Rucker, 28 Fed. 220. 

{c] In Maryland, where a bill is 
filed for the sale of real estate under 
Code art 16 § 99, as amended by Acts 
(1886) c 232, providing for the sale 
of real estate where the same can- 
not be divided without loss and in- 
jury, and it appears from the answer 
that there is an outstanding lease on 
such property, the validity of which 
is contested, the bill should be with- 
held for a reasonable time until the 
question of the lease is determined. 
Brendel v. Klopp, 69 Md. 1, 13 A 589. 

87. Littlejohn v. Bulles, 136 Iowa 
150, 1183 NW 756; Brown v. Gaskill, 
74 N. J. Eq. 620, 70 A 665; Doerfler 
v. Pottberg, 218 N. Y. 27, 112 NE 445. 
And see Abatement and Revival § 27. 

[a] Presentation of petition for 
partition.—Where, by statute the or- 
phans’ court acquires no jurisdiction 


until a petition for partition is pre- |- 


sented, the mere giving of a statu- 


«tory notice of the time when the pe- 


tition will be presented to the court 
will not abate a suit for partition in 
the chancery court filed after such 
notice is given. Brown v. Gaskill, 74 
N. J. Eq. 620, 70 A 665. 

[b] Service of notice by publica- 
tion is not complete until the last 
publication is‘made; so that, where 
another action is instituted between 

e 


N.- 
'225, 129 NYS 610; 
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this work. 
[§ 154] 


Matters re- 


the same parties involving the same 
subject matter, and there is a per- 
sonal service of the notice prior to 
the last publication in the other ac- 
tion, it becomes the first action pend- 
ing and may be pleaded in abatement 
of the one instituted by publication. 
Littlejohn v. Bulles, 136 Iowa 150, 
113 NW 756. 

[c] Service on one of several de- 
fendants.—When an action for parti- 
tion of real property is begun by the 
service of the summons and com- 
plaint on one defendant, the action is 
not pending against the defendants 
not served in the sense that the court 
is bound to stay an action subse- 
quently brought for the same pur- 
pose by one of such defendynts, on 
the application of the plaintiff in the 
first action, solely on the ground of 
another action pending. Doerfler v. 
Pottberg, 218 N. Y. 27, 112 NE 445; 
Hart v. Hart, 86 App. Div. 236, 83 
NYS 897. 


88. Cal.—Capuccio, v. Caire, 189 
Cal 514, 2092P "367. 
Ky.—Clarke v. Ellis, 173 Ky. 540, 


LOIS W292) [Leite Io: 
Y.—Fogarty v. Stange, 72 Misc. 
Cheney v. Rankin, 


27 Mis-. 609, 58 NYS 263, 29 NYCiv 
Proc 285. 
(oe ee v. Harris, 2 PaLJR 


R. I.—Aylesworth v. Crocker, 21 R. 
I. 436, 44 A 308. 

Tex.—McDade v. Vogel, (Civ. A.) 
173 SW 506. 
Boe see Abatement and Revival § 

[a] Thus (1) jurisdiction of a 
court over a suit for partition is not 
affected by a pending suit for parti- 
tion in a court of concurrent juris- 
diction in another county to which 
plaintiff was not a party. McDade v. 
Vogel, (Tex. Civ: A;) 173 1 SW 7506. 
(2) A judgment awarding a writ of 
partition, with a return of valuation 
of lands and refusal of the parties to 
take them at the valuation, and a de- 
cree that the lands be sold, is no bar 
to another action for the partition of 
the same lands, brought by another 


tenant. Mitchell v. Harris, 2 PaLJR 
(Pa.) 448. 
[b] Parties same but reversed.— 


Where the parties to a settlement 
suit were the same, but reversed, as 
in a pending partition suit, and the 
only issues involved in both suits are 
proper partition and advancements, 
the settlement suit was properly 
abated because of the pendency of the 
partition suit. Clarke v. Ellis, 173 
Ky. 540, 191 SW 292. To same effect 
Gallager v. Gallager, 147 NYS 203. 


89. Cal.—Capuccio v. Caire, 189 
Calan 100M S6ns 

Ill.—Heuschkel vy. Heuschkel, 86 
Tl A. 132. 

Iowa.—Mullinnix v. Brown, 151 
Iowa: 468, 181 NW 671; Watson v. 
Richardson, 110 Iowa 673, 80 NW 
'407; Watson v. Richardson, 110 Iowa 


628, 80 NW 416, 80 AmSR 331. 

Ky.—Clarke v. Ellis, 173 Ky. 540, 
191 SW 292. 

Md.—Gilpin v. Carroll, 92 Md. 44, 
47 A 1021. 

Mo.—Reed v. Lowe, 163 Mo. 519, 
63 SW 687, 85 AmSR 578. 

N. J.—Van Houten v. Stevenson, 69 
N. J. Eq. 626, 64 A 1094 [aff 69 N. J. 
Eq. 835, 66 A 1134]; Parcell v. De- 
morest, 48 N. J. Eq. 524, 22 A 351. 

N. Y.—Fogarty v. Stange, 72 Misc. 
225, 129 NYS 610; Cheney v. Rankin, 


L. Successive Actions. 
tion is void because the proceedings were premature- 
ly brought, it will be treated as a nullity and the 
land is again subject to partition.°®? 
not included in a prior partition because not dis- 
closed or withheld by the executrix,®* or which has 
been omitted by reason of a mistake as to the exist- 
ence of a part of the subject matter,°® may be par- 
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death of parties thereto are discussed elsewhere in 


Where a parti- 


And property 


27 Misc. 609, 58 NYS 263. 

Pa.—Rex v. Rex, 3 Serge. & R. 533. 

R. I.—Aylesworth v. Crocker, 21 R. 
I. 436, 44 A 308. 
Ss. C.—Ex p. Worley, 49 S. C. 41, 
26 SE 949. 

Tex.—Clements v. Maury, 50 Tex. 
Civ. A. 158, 162; 110 SW 185. 
i aah see Abatement and Revival § 

{a] Thus (1) a bill is not demur- 
rable because there is a prior bill 
pending for the same partition where 
the second bill covers the matter in © 
dispute more completely. Ayles- 
worth v. Crocker, 21 R. I. 436, 44 A 
308. (2) A suit in equity for an ac- 
counting and to determine the rights 
and interests of the stockholders of 
a dissolved corporation is not an ac- 
tion the pendency of which will bar 
another suit by a stockholder for the 
partition of real estate formerly be- 
longing to the corporation, the two 
actions not involving the same cause 
of action. Capuccio v. Caire, 189 Cal. 
514, 209 P 867. (3) A pending action 
by a beneficiary under a will for an 
accounting, involving real estate in 
New York and in other st>tes, is not 
a bar to an action by defendint there- 
in for the partition of real estate 
within the state. It cannot be said 
that at the time when the action was 
commenced there was another action 
pending between the same parties for 
the same cause. Fogarty v. Stange, 
72 Misc. 225, 129 NYS 610. (4) The 
fact that the estate of plaintiffs’ de- 
ceased father was being administered 
was not a bar to an action by plain- 
tiffs for partition of community prop- 
erty which they claimed as heirs of 
their deceased mother who was their 
father’s first wife. Clements’ v. 
Maury, 50 Tex. Civ. A. -158,°110 SW 


185. 

90. Howell v. Howell, 171 Ala. 502, 

507, 54 S 601; Capuccio v. Caire, 189 
Cal. 514, 209 P 367. And see Abate- 
ment and Revival § 92. 
_“To be sufficient to abate the ac- 
tion entirely, the final judgment or 
decree, when rendered in the first, 
must be good as a bar to the entire 
second action. ‘That a ‘part’ of “the 
relief to be awarded in the two suits 
is the same is not sufficient to abate 
the second action entirely, unless it 
would be sufficient to bar it entirely.” 
Howell v. Howell, supra. 


peek See Abatement and Revival § 
92. See Abatement and Revi 

440, 460. Mg 
Sot ne a of parties see infra § 
98. Gist v. Gist, 111 S. C. 183, 97 

SH) 2425) Gist v. Gist aii St em isa 

97 SE 240. ; 


94. _ Drysdale’s Succ., 130 La. 167, 
57 S 789. 

95. Fowler v. Wood, 73 Kan. 511, 
85. P 763, 117 AmSR 534, 6 LRANS 
162. See Barnes v. Boardman, 157 
Mass. 479, 32 NE 670 (tenants in com- 
mon will not be denied partition of 
the remaining portion of the estate 
on the ground that they had pre- 
viously obtained partition of a part 
thereof on a petition which made no 
reference to the remainder where the 
parties seem to have proceeded under 
a mistake in regard to their legal 
rights, and nothing appears on either 
side to affect the right which peti- 
tioners would have in any such case 
if they had by common consent ob- 
tained the partition of a part of an 
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titioned in a subsequent suit. So it has been held 
that a partition proceeding in which the parties 
might have had a tract of land partitioned at the 
same time the other lands were partitioned does not 
bar a subsequent action to partition such tract, since 
there is no presumption that the right to partition 
was then waived or decided adversely to the right.°°® 
A statute providing that, where a new party after 
partition of lands has been evicted from his share, he 
is entitled to a new partition, applies to a partition 
made in the probate court which, by virtue of stat- 
ute, has concurrent jurisdiction over the supreme 
court and superior court of petitions for partition 
in cases where the shares or proportions do not ap- 
pear to be in dispute or uncertain.®? In the case of 
minors, where the formalities prescribed by law have 
not been fulfilled, a partition is considered provision- 
al in Louisiana,®® and without suing to rescind it a 
new partition may be demanded for the least lesion.®® 

Partition between common allottees. When a part 
or share has been allotted to several parties in com- 
mon, they may, by motion or petition in the same 
cause, seek partition among themselves according to 
their respective interests.°® # 
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[§§ 154-156 


[§ 155] M. Property Included in Action—1. Ne- 
cessity for Including All Land Held in Cotenancy— 
a. In General. Subject to some exceptions: the gen- 
eral rule is well settled that a cotenant cannot en- 
force a partition of a part only of the property held 
in cotenancy, leaving the rest undivided, but the en- 
tire property must be included in the proceedings for 
partition.2, And when only a part of the lands is de- 
seribed in the petition, any defendant may insist that 
the omitted land be embraced in the suit and in the 
order for partition,*? and that all persons be made 
parties thereto whose presence is necessary to the 
proceedings.* 

Mortgage of his interest by one of the cotenants 
does not affect the operation of this rule.® 

[§ 156] b. Uniting Several Tracts in One Proceed- 
ing°—(1) In General. While it is net essential to 
the right to have partition of one tract held in eo- 
tenaney that other distinct tracts also held in com- 
mon should be ineluded in the partition proceeding,’ it 
is very generally held that partition of several tracts 
of land may be made in the same suit if they are all 
owned in common by the same persons,® even though 
the interest of each cotenant in each parcel is not 


estate held in common, and subse- 
quently found that a partition of the 
remainder of it was desirable). 

[a] Rule applied.—After proceed- 
ings had been commenced to parti- 
tion a body of land bounded upon two 
sides by navigable streams, and con- 
taining two hundred and fifty acres 
more or less, a portion of the tract 
was submerged by a violent flood. A 
survey was made before the water 
had subsided, and the partition com- 
missioners reported that, owing to 
the waste by the washing away of 
the banks of the rivers, the quantity 
of land had decreased to two hundred 
acres. Allotments were made propor- 
tional to that quantity, and the re- 
port was confirmed. The next year, 
when the water went down, a, por- 
tion of the submerged land reap- 
peared, and all of it, with accretions 
added, was subsequently restored. It 
was held that the owners are enti- 
tled to a partition of the undivided 
jand, with its accretions. Fowler v. 


Wood, "3 Kani. bli 85, P.-768), daly, 
AmSR 534, 6 LRANS 162. 
96. Miller v. Lanning, 211 Ill. 620, 


71 NE i115 (the presumption must 
be that the court in the former pro- 
ceeding acted from legal and proper 
motives under the then existing con- 
ditions, and rights of the parties; 
why the fee to the eighty-acre tract 
was not then divided does not appear 
nor is it material; the rights of in- 
fants may have intervened, which 
made it to their interest that the same 
should not be then divided, and if so, 
there would seem to be no reason for 
holding that any’ one of them, upon 
arriving at his or her majority, might 
not have partition). 

97. O’Brien v. Mahoney, 179 Mass. 
200, 60 NE 493, 88 AmSR 371 

Jurisdiction of probate court see 
infra..§ 216. 
Civ. Code arts 3542, 1413. 


98. 
99. Rhodes v. Cooper, 38 Was 600, 
By Sarat? 


Opening and Tee ArICg, decree see 
infra § 419. 

99144. Gittings v. Worthington, 67 
Md. 139, 9 A 228; Paddock v. Shields, 
57 Miss. 340. 

1. See supra § 51, and infra §§ 158, 
159. 

[a] Exception to rule.—The gen- 
eral rule “does not affect the right 
of the devisee, who is entitled to 
possession of property devised to 
him, to have his share delivered to 
him, although there may be other 
devisees who are not entitled to pos- 
session at the same time.” Wright 


ay « SE 
v. Hill, 140 Ga. 554, 79 SE 546. 

.[b] In New Jersey, in a nisi prius 
decision not considered to be of suf- 
ficient importance to be reported of- 
ficially, it was held that all land held 
in common need not be included in a 
bill for partition, but defendant may, 
if he desires it, obtain a partition 
of it all in the same suit by pleading 
therefor. The court said: “If a party 
in interest conceives that he will suf- 
fer because a portion of the lands 
held in common have been omitted, 
he has a plain remedy. By proper 
pleading he can have all the land so 
held disposed of in one suit and for 
one bill of costs. I. think such plead- 
ing is essential to move the court.” 
seceson v. Beach, '9°N, J. li. J. 8; 9,2 
A : 


2. Ala.—Gore v. Dickinson, 98 Ala. 
363, 11 S 743, 39 AmSR 67; West v. 
West, 90 Ala. 458, 7 S 830; Wilkin- 
son v. Stuart, 74 Ala. 198. 

Cal.—Sutter v. San Francisco, 36 
Cal. 112. But see Adams v. Hopkins, 
WAA Cal LOM 299 700 Pa 2, 169 E y228 
(where it was held, without discus- 
sion or statement of reasons, that 
“there is nothing in the law that re- 
quires the whole of a Mexican grant 
to be included in a partition suit’’). 

Fla.—Lovett v. Lovett, 93 Fla. 611, 


foo es: Koon v. Koon, 55 Fla. 834, 
Ga.— Wright v. Hill, 140 Ga. 554, 
79 SE 546. 


Tll.—Dieckson v. Dickson, 232 Ill. 
577, 83 NE 1067; Markoe v. Wake- 
man, 107 Ill. 251. 

Kan.—Hazen v. Webb, 65 Kan. 38, 
68 P 1096, 93 AmSR 276. 

Ky.—Marmaduke v. Tennant, 4 B. 
Mon. 210. 

La. 112 La. 76, 
36S 231. 

Me.—Bigelow v. -Littlefield, 52 Me. 
24, 83 AmD 484; Duncan v. Sylvester, 
16 Me. 388; Hanson v. Willard, 12 
Me. 142, 28 AmD 162. 

Mass.—Barnes v. Boardman, 157 
Mass. 479, 32 NE 670; Barnes v. 
Lynch, 151 Mass. 510, 24. NE 783, 21 


AmSR 470; Miller v. "Miller, 13 Pick. 
2373 Arms v. Lyman, 5 Pick. 21 
Penman .—Parker y. Harrison, 63 Miss. 

By 

N. C.—Luther v. Luther, 157 N. C. 
499, 73 SE 102. 

Oh.—In re Prentiss, 7 Oh. Pt. II 


129, 30 AmD 208. 

Pa.—Gilpin v. Brown, 268 Pa. 398, 
112 A 124; Stickles v. Oviatt, 212 Pa. 
219, 61 A 908; Holmes v. Fulton, 193 
Pa. 270, 44 A 426; Deshong v. De- 
shong, 186 Pa. 227, 40 A 402, 65 AmSR 


855; Ihmsen v. Ormsby, 32 Pa. 198; 
Everhart v. Shoemaker, 2 Walk. 158; 
Doverspike v. Keown, 23 Pa. Dist. 
237; Ashmore v. Ashmore, 18 Pa. 


Dist. 878; Sweeny v. Meany, 1 Miles 
S. C.—Goodhue v. Barnwell, 14 8S. 
Ca hae 19:86 


Tex.—Battle v. John, 49 Tex. 202; 
Ferguson y. Stringfellow, 47 Tex. Civ. 
A. 449, 106 SW 762. 

Wis.—Grady v. Maloso, 92 Wis. 
666, 66 NW 808. 

Wyo.—Field v. Leiter, 16 Wyo. 1, 
90 Pi378; 92 P 622, 125 AmMSR 997. 

Que. —Mount v. Farrell, 21 Que. 
Super. 231; Gauvin v. Belanger, 10 
Que. Pr. 225. 

[a] For the reason (1) that to per- 
mit this to be done, it is said, would 
result in the splitting of a cause of 
action, in its nature entire and in- 
divisible (Wilkinson v. Stuart, 74 Ala. 
198) (2) and would lead to fraud and 
oppression (Bigelow vy. Littlefield, 52 
Me. 24, 83 AmD 484). 

[b] Probate court or court of com- 
mon pleas.—In Pennsylvania, the ju- 
risdiction of the court of common 
pleas being concurrent with that of 
the orphans’ court in partition pro- 
ceedings, the rule stated in the text 
is applicable ir respective of-the court 
in which the suit is brought. Gilpin 
v. Brown, 268 Pa. 398, 112 A 124. 

3, Lovett v. Lovett, 93 Fla. 611, 
LDS PaCS ewe Cyc]: Hazen v. 
Webb, 65 Kan, 38, 68 P 10986, 93 AmSR 
2716; Luther v. Luther, 157 N. C4995 
501, 73 SE 102. [cit Cyc]. And see 
cases supra note 2. 

4, OVvett) ve) ovett,. 90 planeta 
LV 20S 6 Ser a ea elt Cyc]: Hazen v. 
Webb, 65 Kan. 38, 68 P 1096, 93 AmSR 
276. ‘And see cases supra note 2. 

Necessary parties see infra § 230 
et seq. 

5. Gore v. Dickinson, 98 Ala. 363, 
11° S 743, 39 AmSR 67. See Cheney 
v. Ricks, 168 Ill. 533; 48 “NE 75° Gf 
complainants seeking partition had 
executed separate mortgages to dif- 
ferent parcels, each parcel should 
have been partitioned. Separately and 
independently of thesothers, refer- 
ring merely to the action of the com- 
missioners, and was not intended to 
require separate suits). See also in- 
fra § 160 

6. In case of conveyance of part 
by one cotenant see infra § 160 

7. Dickson v.. Dickson, 232 Tl. 577, 
83 NE 1067. 

8. Kitchen v. Sheets, Smith (Ind.) 
27; Ferguson v. Stringfellow, 47 Tex. 
Civ. A. 449, 106 SW 762; and cases 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 156-160] 


the same.®. But subject to a well defined exception 
elsewhere considered,!® it has generally been held 
that, in order to justify the making of two or more 
distinct and separate parcels of land the subject 
matter of a single proceeding for partition, each par- 
cel of land must be owned by the same tenants as 
coparceners, joint tenants, or tenants in common,?+ 
in the absence of express statutory provision to the 
eontrary,!? for otherwise those having no common 
interest would be joined together in the same suit.+ 
The parties must be cotenants in all the lands 
sought to be partitioned.1* 

[§ 157] (2) In New York. A statute, formerly a 
rule of court, provides that, where several tracts of 
land lying within the state are owned by the same per- 
sons in common, no separate action for the partition 
of a part thereof shall be brought without the consent 
of the interested parties or without a special order of 
court made on notice to all the parties who appeared 
in the action to be obtained before application for 
the relief demanded in the complaint.1® Prior to the 
codification of the rule of court some eases enforced 
the rule in its strictness,1® while others did not do 
so.17 Since the codification of the rule, it was held 
under this statute, and another statute providing 
that each defendant need not be interested in all the 
relief prayed for or as to every cause of action in- 
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cluded in any proceeding against him, that an action 
for partition of three parcels of land in one of which 
plaintiff and all defendants were interested and in 
the other two parcels of which plaintiff and only a 
part of the defendants were interested may be 
brought on a single complaint.*® 

[§ 158] c. Effect of Consent or Mistake. If, by 
mistake,!9-?1 or by the consent of all of the coten- 
ants,?2 a partition has been made of a portion of 
their estate, whether by order of court or otherwise, 


‘the court may divide the remainder on a petition of 


one or more of the tenants in common. 

[§ 159] d. Effect of Present Title to Part and a 
Reversionary Interest in Another Part. It has also 
been held that the general rule?* has no application 
where there is a present title and right of possession 
to a portion of a tract and a reversionary interest in 
another and distinct part;?* and that, where lands 
consisting of several distinct tracts are held under 
the same conveyance, an outstanding life estate in 
one tract is no obstacle to a partition of the others.?® 

[$ 160] e. Effect of Conveyance by One Cotenant. 
Although there is some authority to the contrary,?® 
the well settled rule is that, where one cotenant con- 
veys his interest in the land held in common if the 
other cotenant desires partition, he not only may2? 


infra note 9. 

9. Middlecoff v. Cronise, 155 Cal. 
185, 100 P 232, 17 AnnCas 1159; Hun- 
newell v. Taylor, 3 Gray (Mass.) 
111; Doverspike v. Keown, 23 Pa. 
Dist. 237; Halton v. Thanet, -W. Bl. 
1134, 96 Reprint 669. 

{a] Thus, if one holds, with the 
same cotenant or cotenants different 
parcels in different proportions, as 
for instance, half of one and two 
thirds of another, he may have par- 
tition on one petition. Halton v. 
Thanet, W. Bl. 1134, 96 Reprint 669. 


10. See infra § 160. 
11. Ala.—Inman v. Prout, 90 Ala. 
362, 7 S 842. 


Cal.—Middlecoff v. Cronise, 155 Cal. 
185, 100 .P 232, 17 AnnCas 1159. 

Ind.—Kitchen v. Sheets, 1 Ind. 138. 

Iowa.—Curtis v. Reilly, 188 Iowa 
1217, 177 NW 635. 
ee .—Mavor v. Armant, 14 La. Ann. 

Md.—Reckefus v. Lyon, 69 Md. 589, 
DO PAT ZOO DSU, 

Mass.—Clough v. Cromwell, 254 
Mass. 132, 149 NE 686; Hunnewell v. 
Taylor, 3 Gray 111; Allen v. Hoyt, 5 
Metc. 324. 
ete ar ey v. Howard, 47 Miss. 


Mo.—Young v. Young, 307 Mo. 218, 
270 SW 633, 39 ALR 734. 

Y. J.—Havens v. Seashore Land 
Wor, Ol Ne Io Hg. 1425 AVANT 55! 

N. Y.—De Lancey v. Heylman, 69 
Misc. 267, 126. NYS 729; Jackson v. 
pietle 14 Johns. 354. 

N. C.—Luther vy. Luther, 157 N. C. 
499, 73 Se 102; Simpson vy. Wallace, 
83 N. C. 477. 

Cha taal v. Kelley, 14 Oh. 502, 
45 AmD 552;. Smith v. Pratt, 13 Oh. 
548; In re Prentiss, 7 Oh. Pt. II 129, 
30 AmD 2038. 

Pa.—Small’s App., 15 A 767. 

Vt.—Brownell vy. Bradley, 16 Vt. 
105, 42 AmD 498. 

W. Va.—Arnold v. Mylius, 87 W. 
Wa wiUZign LOD ore g2 0) O24 a clte eyo: 

{a] Thus one who holds two par- 
cels of land in different proportions, 
one as cotenant with A and the other 
as cotenant with A, B, and C, can- 
not have judgment of partition of 
both on one petition even if he owned 
the same proportional part in each 
parcel. Hunnewell v. Taylor,.3 Gray 
(Mass.) 111, 112 (‘‘the holder of a 
note against A, and also a note 
against A, B and C, might as well 
bring one aetion on both notes, and 
recover judgment  thereon’’). To 


s 


“be waived an 


same effect Clough v. Cromwell, 254 

Mass. 132, 149 NE 686 
[b] Waiver of objection for mis- 
joinder.—An objection based on the 
misjoinder of distinct and separate 
parcels of land in one proceeding may 
is waived by proceed- 
ing to trial on the merits. Clough v. 
Cromwell, 254 Mass. 132, 149 NE 686. 

12. See infra § 157. 
 OhyeRtwle 


13. In re Prentiss, 
129, 30 AmD 203. 
14, Inman vy. Prout, 90 Ala. 362, 7 


S 842; Jackson v. Myers, 14 Johns. 
(N. Y.) 354. 
15. ae Pract. Act § 1013 (former- 


ly General Rule of Practice § 65). 


16. Beetson v. Stoops, 91 App. Div. 
185, 86 NYS 332; Lehman v. Lehman, 
113 Mise. 180, 184 NYS 113 (both 


holding that no action for partition 
of one of several tracts owned in 
common would lie without the con- 
sent of all the parties interested 
therein or without the order of court 
required by the rule). 

17. Pritchard v. Dratt, 32 Hun (N. 
Y.) 417 [appr by dictum Sandiford 
v. Hempstead, 97 App. Div. 163, 90 
NYS 76 (aff 186 N. Y. 554 mem, 79 
NE 1115 mem)] (holding that the 
rule of court was void as exacting a 
condition for granting relief which 
the statute relating to partition did 
not demand, and presented no ob- 
stacle to the right to maintain an ac- 
tion for partition of one of several 
tracts jointly owned). 


18. Hoyt v. Ruge, 119 Mise. 544, 
197 NYS 527. 
19-2). Barnes v. Boardman, 157 


Mass. 479, 32 NE 670. See Findlay v. 
State, (Tex. Civ. A.) 238 SW 956 (ap- 
parently recognizing rule). And see 
supra § 154 text and note 95. 

22. Barnes v. Boardman, 157 Mass. 
479, 32 NE 670. See also supra §§ 3, 


35. 

23. See supra § 155. 

24. West v. West, 90 Ala. 458, 78S 
830; Taylor v. Blake, 109 Mass. 513; 


In re Smith, 2 Del: Co. (Pa.) 428. 

{a] The reasons assigned are: (1) 
That, although title may be derived 
from the same source at the same 
time, the titles to the respective parts 
are distinct. West v. West, 90 Ala. 
458, 7 S 830. (2) That the partition 
of the estate in reversion or remain- 
der must await the determination of 
the particular estate in severalty 
which precedes it. In re Smith, 2 
Del. Co. (Pa.) 428. 

[b] Rule applied.—(1). Where a 


part of a tract has been allotted toa 
widow as her dower, leaving a rever- 
sion in the heirs, they may have a 
partition of the residue of the tract. 
West v. West, 90 Ala. 458, 7 S 830. 
(2) And. where. partition was sought 
of the lands of a testator, it was no 
objection that land in which the tes- 
tator had devised to his widow an es- 
tate for life was omitted. In re 
Smith, 2 Del. Co. (Pa) 423. 

25. Wilkinson v. Stuart, 74 Ala. 
198, 205. 

“The [general] rule does not seem 
to us capable of a just application to 
a case of this character. Title is de- 
rived from a single conveyance; and 


yet the title to the lands of which 
| there is immediate possession, is és+ 


sentially distinct and different from 
the title to the reversion; as clearly 
distinguishable as is the title of the 
tenant of a particular estate, and the 
title of the remainder-man; and for 
all legal purposes, and in legal ef- 
fect, the parties stand in the relation 
they would occupy, if the several ti- 
tles had been derived by several in- 
struments, to distinct, different traets 
or parcels of land. In such case, the 
rule invoked could not be applied, . 
and it is not now capable of applica- 
tion, constraining unwilling tenants 
into the continuance of a _ relation 
they are anxious to dissolve, and 
which may be dissolved as to all the 
lands they hold by present title, at- 
tended with a right of present pos- 
session.” Wilkinson v. Stuart, supra. 

26.. /In-re-Prentiss, 7. Om Pty IE 
129, 30 AmD 203 (where one tenant 
in common has made separate con- 
veyances of the entire right, in va- 
rious parcels of the land held in com- 
mon, so that each purchaser’s title 
and possession is separate and dis- 
tinct, the other tenant in common 
cannot sustain a joint suit for par- 
tition against Such purchasers, but 
must bring a separate suit against 
each). 


27. Ala.—O’Neal v. Cooper, 191 
Ala. 182, 67 S 689. 
Cal.—Middlecoff v. Cronise, 155 


Cal. 185, 100 P 232, 17 AnnCas 1159; 

Stark v. Barrett, 15 Cal. 361. 
Tll.—Finch v. Green, 225 Ill. 304, 80 

NE. 318. 

Dee ete GAS v. Harrison, 63 Miss. 
N. J.—Keneaster v. Erb, 83 N. J. 

Eq. 625, 92 A 377. 

Sse eel oraan v. Langham, 69 Pa. 
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but must?§ include all the land held in common in his 
‘petition for partition; he will not be permitted to 
enforce partition of the part conveyed against the 
grantee of his cotenant leaving the rest of the estate 
unpartitioned;?° but, nevertheless, the partition will 
be made in such a way as to protect, as far as pos- 
sible, the interests of the grantee in the part of the 
land conveyed to him.*®° Conversely, the grantee 
under a deed from one of the cotenants purporting 
to convey a part of the tract held in common cannot 
maintain a suit in partition embracing only the part 
conveyed to him,*? constituting, as this does, a well 
recognized exception to the general rule above 
stated,** and the reason for this exception is based 
on the universally accepted doctrine that one coten- 
ant cannot, by conveyance of his interest in a por- 
tion of the property held in common, prejudice the 
rights of his cotenants,?* and that for all purposes 
of partition, the whole property originally held in 
common by the cotenants, whether consisting of one 
or any number of parcels, continues to be a unit—the 
subject matter of a single action, just as if no change 
in the ownership of any interest therein had oc- 
curred; and in such action, the respective rights of 


all parties interested, original cotenants, and. suc- +} 


cessors, may be determined.** 

[§ 161] 2. Uniting Lands Situated in Two or More 
Counties. The fact that distinct parcels of land are 
situated in two or more counties may not affect the 
right to seek a partition of all of them in one ac- 
tion. BS 


{§ 162] 3. Inclusion of Interlock in Partition Pro- 


S. C.—Woodward v. Santee River 
Cypress! Igsumber, Co.; 73 -S: C)/31,. 62 
SE 733, 114 AmSR 76. 

Wis. ~_Grady v. Maloso, 92 Wis. 666, 
66 NW 808. et 
' 23. See cases supra note 27; and 
infra note 29. 

‘23>. Bigelow v. Littlefield, 52 Me. 
24, 83 AmD 484; Duncan v. Sylvest- 
er, 16 Me. 388; Barnes v. Lynch, 151 
Mass. 510, 24 NE 783, 21 AmSR 470. 

20. Keneaster v. Erb, 83 N. J. Eq. 

ose 92 A 377. See also infra §§ 538, 


[a] Protection may usually be af- 
forded either by assigning to the 


185, 
138 Cal. 


thereof 
[b] 
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which a part of the property is sit- 
uated. Middlecoff v. Cronise, 155 Cal. 
17 AnnCas 1159; 
Murphy v. Los Angeles County Super. 
69, 70, 70 P 1070 (under 
a constitutional provision 
actions for recovery of the posses- 40. 
sion of, quieting title to, or for the 
enforcement of liens upon real estate, 
shall be commenced in the county in 
which the real estate, 


100 P 232, 


2 LSS situated”). 
In Ontario (1) prior to the 
Judicature Act, under an order of the 
chancery court, where lands are sit- 
uated in different counties, the local 


[$§ 160-164 


ceedings. An interlock?® between a tract of land 
constituting the subject matter of a partition suit, as 
to which tenancy in common between the parties 
thereto is admitted and asserted, and another tract 
purchased by one of them, while such relation sub- 
sists, may properly be included in the partition with 
the consent of the other party, express or implied, 
coupled with willingness on his part to pay his pro- 
portionate share of the purchase money of the land 
in the interlock, as indicated by his conduct in the 
suit.37 

[§ 163] 4. Uniting Real and.Personal Property in 
One Proceeding.*® Real and personal property may 
be partitioned in one proceeding.*® However, by 
analogy to principles already considered,*°® this is not 
permissible where the defendants who are alleged to 
have personal property in their possession have no 
common interest with the defendants -who hold the 
land.41 

Under the civil law it has been held that the par- 
tition of the entire property, both movable and im- 
movable, forming a part of a succession must be de- 
manded by one and the same action in the absence 
of exceptional circumstances,*? and that this rule is 
‘not affected by the fact that a part of the property 
is subject to the right of usufruct.** 

[§ 164] N. Who May Maintain Suits for Parti- 
tion**—1. Cotenants of All Classes—a. In General. 
At common law only copareeners had the right of 
partition;*® and partition between joint tenants and 
tenants in common had to be voluntary.*® However, 
the right to compel partition was extended to joint 

39. In re Naglee, 52 Pa. 154 (un- 
der a will by which both the realty 
j and personalty were united in the 
same trust and which provides for 
the partition thereof on the happen- 
ing of certain contingencies): 


See supra § 1 
41. Keith v. Keith 443 Mass. 262, 


9 NE 560. 

42. Mount v. Farrell, 21 Que. 
Super. 231. See Dumestre’s Succ., 45 
La. Ann. 200, 12 S 123 (perhaps sus- 


taining this rule). 
Farrell, 21 Que. 


43. Mount v. 
‘44, Parties see infra §§ 230-292. 


“that all 


or any part 


Super. 231. 


grantee the possession of the land up- 
on which the improvements have been 
made at the value of the land with- 
out the improvements, or, if that 
eould not be done, then by compen- 
sation, directed to be made for the 
improvement. Keneaster v. Erb, 83 
N. J. Eq. 625, 92 A 377. 


31. Sutter v. San Francisco, 36 Cal. 
112; Markoe v. Wakeman, 107 Ill. 
251; Hazen v. Webb, 65 Kan. 38, 68 


P 1096, 98 AmSR 276; Freeman Co- 
tenancy & P. (2d ed) § 508. 

[a] It is no objection to the join- 
der in one action of all the land in- 
volved that a defendant may be a co- 
tenant only as to one of the parcels 
involved and not interested in the 
other parcels. Middlecoff v. Cronise, 


155, Cali 185,.100 PB 232, 17 AnnCas 
59: 
e2. See supra § 156 (the rule that, 


in order to justify the making of two 
or more distinct and separate par- 
cels of land the subject matter of a 
single proceeding for partition, each 
parcel must be owned by the same 
tenants as copartner Ss, joint tenants, 
or tenants in common). 

33. Middlecoff v. Cronise, 155 Cal. 
185, 100 P 232, 17 AnnCas 1159; Park- 
er v. Harrison, 63 Miss. 225. 

34. Middlecoff v. Cronise, 155 Cal. 
185, 100 P 232, 17 AnnCas 1159; Park- 
er v. Harrison, 63 Miss. 225. 

35. See cases infra this note. 

{a] In California such an action 
is maintainable in any county in 


master had no jurisdiction to make 
an order for the partition thereof, and 
such order and the proceedings there- 
under, even as to lands within the 
county in which he was master, were 
wholly void. Nichol v. Allenby, 17 
Ont. 275; Queen v. Smith, 7 Ont. Pr. 
429. (2) The object of the order of 
the chancery court being to prevent 
more than one suit being brought in 
respect of the same estate, if by any 
chance more than one order was 
made, the several suits should have 
been consolidated. Nichol v. Allen- 
by, supra. (3) Under such an order 
of the chancery court, it was held 
that, after an order partitioning land 
had been made in one county by a 
master, an order might be made by a 
judge in chambers to include in the 
master’s order lands in another coun- 
ty, although such lands were known 
at the time the partition order was 
made. Clark v. Clark, 8 Ont. Pr. 156. 

36. “Interlock” see 33 C. J. p 268 
note 19 [b]. 

37. Alderson v. Horse Creek Coal 
Land Co., 90 W. Va. 637, 111 SE 589. 
See Findlay v. State, (Tex. Civ. A.) 
238 SW 956 (apparently recognizing 
rule). 

38. Personal property: 

As subject to partition see supra § 66. 
Determination of disputed title see 

Supra 6. 

Possession necessary see supra § 118. 
What court has jurisdiction see in- 
fra § 217. 


Taylor. a6 


45.. D. C.—Stansbury v. Ingleshart, 
Ga.—Teasley v. Hulme, 
154, 54 
AmR 222. 
28 AmD 162. 
Mussey v. Sanborn, 15 
Mass. 155. 
258, 31 A 1031. 
N 


Right of widow to partition see 
supra § 65. 
20 D. C..134 [aff 151 U.S. 68, 14 SCt 
237, 38 L. ed. 76]. 
150 Ga. 
495, 104 SE 151, 12 ALR 641 
Iil.— Hill v. Reno, 112 11, 
Ind.—Milligan v. Poole, 35 Ind, 64. 
Me.—Hanson vy. Willard, 12 Me. 142, 
Mass.—Hunnewell  v. 
Cush. 472; 
N. J.—Stevens v. Enders, 13 N. J. 
L. 271; Roarty v. Smith, 53.N. J. Eq. 
- Y.—Sullivan v. Sullivan, 66 N. 
Y. 37; Vollaro v. Vollaro, 144 Avp. 
Div. 242, 129 NYS 48; Cahill v. Ca- 
hill, 181 Misc. 99, 226 NYS 199: Mead 
v. Mitchell, 5 AbbPr 92 [aff 17 N. Y. 
210, 72 AmD 455]; Bradshaw v. Cal- 
laghan, 8 Johns. 558. 
N. C.—Wood v. Suggs Od IN C935 
Wilson, 50 N. 


49 AmR 639; Purvis v? 
C, 22, 69 AmD 778. 

Okl. —Perry v. Jones, 48 Okl. 362, 
150 P 168. 


Pa.—Coleman v. Coleman, 19 Pa. 

100, 57 AmD 641. 

Wyo.—Field v. Leiter, 16 Wyo. 1, 
90 P 378, 92 P 622, 125 AmSR 997. 

See 1 Bacon Abr. tit ‘““Coparceners”’ 
(D) p 364. 

46. Perry v. Jones, 48 Okl. 362, 150 
P 168. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 164-165] 


tenants and tenants in common by the statutes of 
By 31 Henry VIII ¢ 1 par- 
tition was made compellable between those who held 
as joint tenants or tenants in common estates of in- 
heritance in their own right or in the right of their 
And by 32 Henry VILL e& 32 the right to 
partition was extended to tenants in common or joint 
tenants of estates for life or years only,*® and to 
joint tenants or tenants in common where some of 
them have an estate for life or years, while others 
have an estate of inheritance or freehold.°° 
tue of these statutes, having been adopted as a part 
of the common law, or by the enactment of statutes 
in terms so providing, in the United States and Can- 
ada, it is now universally held, subject to limitations 


31 & 32 Henry VIII.47 


wives.*& 


Voluntary partition see supra § 2 


et seq. 

47. D. C.—Stansbury v. Ingles- 
hart, 4 DUC. 134 fat 15 U.S. 638, 14 
SCt 237, 38 L. ed. 76]. 


Ga.—Teasley v. Hulme, 150 Ga. 495, 
104 SE 151,12 ALR 641, 

Ill.—Hill v. Reno, 112 Ill. 154, 54 
AmR 222. 

Ind.—Milligan v. Poole, 35 Ind. 64. 

N. J.—Stevens v. Enders, 13 N. J. 
Bs 274: 

ING Ys. PUY, 
87; Vollaro v. Vollaro, 144 App. Div. 
242, 129 NYS 43; Mead v. Mitchell, 5 
AbbPr 92 faff 17 N. Y. 210, 72 AmD 
455]; Bradshaw v. Callaghan, 8 
Johns. 558. 

N. C.—Wood v. Sugg, 91 N. C. 93, 
49 AmR 639; Purvis v. Wilson, 50 N. 
Cc. 22, 69 AmD 773. 


Okl.—Perry v. Jones, 48 Okl. 362, 
150 P 168. 
Pa.—Coleman v. Coleman, 19 Pa. 


100, 57 AmD 641; Robbins v. Penn 
Gas Coal Co., 28 Pa. Co. 49. 

Wyo.—Field v. Leiter, 16 Wyo. 1, 
90 P 378, 92 P 622, 125 Mase 997: 

Hng.—Miller v. Warmington, 1 Jac. 
& W. 484, 37 Reprint 452; Baring v. 
Nash, 1 Ves. & B. 555, 35 Reprint 214. 

N. S.—Doane y.. McKenny, 2 N. S. 
328. 

48. Teasley v. Hulme, 150 Ga. 495. 
104 SE 151, 12 ALR 641; Hill v. Reno, 
112 Ill. 154, 54 AmR 222; Roarty v. 
Smith, 53) N. J.0 a.” 253,732 AO1L031; 
aeons v. Sugg, 91 N. C. 93, 49 AmR 
639. 

49. Ga.—Teasley v. Hulme, 150 
Ga. 495, 104 SE 151, 12 ALR 641. 

Mass.—Mussey v. Sanborn, 15 Mass. 
156. 

N. J.—Stevens v. Enders, 13 N. J. 
i. 271+-Roarty’ ve. Smith;.53' N: J. Eq. 
253, 31 A 10381. 

N. C.—Wood v. Sugg, 91 N. C. 98, 
49 AmR 639. 

Eng.—North v. Guinan, Beatty 342; 
Baring v. Nash, 1 Ves. & B. 551, 35 
Reprint 214. 

50. Teasley v. Hulme, 150 Ga. 495, 
104 SE 151, 12 ALR 641; Stevens v. 
mnders, 138) Nivd. Li: 271; Roarty v. 
Smith, 53 N. J: Eq..253, 31 A 1031; 
Sullivan v. Sullivan, 66 N. Y. 37. See 
Allnatt Partition p 56. 


51. See supra §§ 53-84. 

52. Ala.—Smith vy. Smith, 216 Ala. 
570, 114 S 192; Roy v. Abraham, 207 
Ala. 400; 92 S°792,i25° ALR 1003> Hill 
v. Jones, 65 Ala. 214; Tindal v. Drake, 
51 Ala. 574. 

Ark.—Lester v. Kirtley, 83 Ark. 
554, 104 SW 213. 

Cal.—Noce v. Daveggio, 2 Cal. 


Unrep. Cas. 354, 4 P 495. 

Fla.—Kemp v. Hanna, 92 Fla. 913, 
110 S 789; Serkissian v. Newman, 85 
Fla. 388, 96 S 378. 

Ga.—Peck v. Watson, 165 Ga. 853, 
142 SE 450; Hamby Mountain Gold 
Mines Co. v. Calhoun Land, etc., Co., 
SINGst.9 ol) O ISH E88l. 

Ill.—Miller v. Barto, 247 Ill. 104, 
93 NE 140. 

Iowa.—Noecker v. Wallingford, 133 
Towa 605,° 111! NW 387; De Tar v. 
Wyatt, 82 NW 484. 

Kan.—Kinkead v. Maxwell, 75 Kan. 
50, 88 P 5 46 ample v. Sample, 34 
Kan. 73, 8° 
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survivorship.°* 
By vir- 
terial. 


rial.®° 


Ky.—Orsburn v. Orsburn, 196 Ky. 
176, 244 SW 417; Shelby v. Shelby, 
192 Ky. 304, 283 SW 726; Carter v. 
Nelson, 4 Ky. Op. 320. 

Ja.—Marrero v. Nelson, 116 S 722; 
Becnel’s Suce., 117 La. 744, 42 S 206. 

Me.—Longley v. Longley, 92 Me. 
395, 42 A 798. 

Mass._-Haven v. Haven, 181 Mass. 

64 NE 410; Newton Bank v. 
Hull, 10 Allen 144, 

Minn.—Keith _ v. Mellenthin, 92 
Minn. 527, 100 NW 366, 104 AmSR 
679. 

Mo.—Doerner v. Doerner, 161 Mo. 
399, 61 SW 801; Meinhart v. Draper, 
133 Mo. A. 50, 112 SW 709. 

Nebr.—Arthur v. Arthur, 115 Nebr. 
eh PUES NAW Shi bye 

N. H.—Kelly v. Kelly, 41 N. H. 501. 

N. J.—White v. Smith, Cay 60 A 
399)" ’Delline ave) Bille JON. Jia 5d. 
213, 108 A 761. 

N. Y.—Selden v. Vermilya, 3 N. Y. 
525; Bryant v. Shaw,-190 App. Div. 
578, 180 NYS 301; Vollaro v. Vollaro, 
144 App. Div. "242, 129 NYS 43; 
Obecny v. Goetz, 116 App. Div. 807, 
102 NYS 232; Messing v. Messing, 64 
App. Div. 125, 71 NYS 717; Baldwin 
v. Baldwin, 74 Hun 415, 26 NYS 579; 
Cloos v. Cloos, 55 Hun 450, 8 NYS 
660, 24 AbbNCas 219; Van Arsdale v. 
Drake) 2 Barb. 1599: | Cross -v.) Birch, 
27 Misc. 295, 58 NYS 438;° Hisner v. 
Curiel, 20 Misc. 245, 45 NYS 1010. 

Oh.—Callaghan v. Callaghan, (A.) 
157 NE 806; Toledo Loan Co. v. Lar- 
kin, 25 Oh. Cir. Ct. 209; Weiland v. 
Muntz, 25 Oh: Cir: Ctl 185. 

Pa.—Rawle's App., 119 Pa. 100,12 A 
809; Coleman v. Coleman, 19 Pa. 100, 
57 AmD 641; Lockhart v. Power, 2 
Watts 371; Palethorp v. Palethorp, 
8 Pa. Dist. 135, 22 Pa. Co. 622. 

Philippine.—Gallemit v. Tabiliran, 
20 Philippine 241. 

R. I.—Updike v. Adams, 22 R. I. 
432, 48 A 384. 

Tex.—Huth v. Huth, (Civ. A.) 187 
SW 523; Williamson vy. McElroy, 
(Civ. A.) 155 SW 998. 

Vt.—Collamer vy. Hutchins, 27 Vt. 


Use. 

Va.—Phillips v. Wells, 147 Va. 
1030, 133 SE 581; Goodman v. Good- 
man, 124 Va. 579, 98 SE 625; Aren- 
dall v. Arendall, 119 Va. 1, 89 SE 87. 

W. Va.—Woodrum v. Price, 100 W. 
Va. 639, 131 SE 550; Irvin v. Stover, 
67 W. Va. 356, 67 SE 1119; Le Sage 
v. Le Sage, 52 W. Va. 323, 43 SE 137. 

Eng.—Bradshaw v. Fane, 3 Drew. 
534, 61 Reprint 1006. 
sn S.—Doane y. McKenny, 2 N. S. 

Que.—Descoteaux v. Descoteaux, 33 
Que. Super. 269; Thornton v. Thorn- 
ton; 7 Qué, Pre277. 

Wecessity of existence of cotenancy 
see supra § 73. 

53. Tolson v. Bryan, 130 Md. 338, 
100 A 366; Lauer v. Green, 99 Oh. St. 
20, 121 NE 821. 

[a] Thus one cotenant cannot af- 
fect the right of his cotenant to par- 
tition by the provisions of a will 
whereby he attempts to entail his es- 
tate, including the land owned by 
him in cotenancy. Lauer vy. Green, 99 
Oh. St. 20, 121 NE 821. 

[b] Creation of life estate by one 
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hereinbefore stated as to the character of the prop- 
erty and of the estates therein which may be parti- 
tioned,®! that suits for partition may be maintained 
by cotenants of every class, namely, by coparceners, 
tenants in common, afd joint tenants.°? 
cotenants cannot, by any act of his defeat, defer or 
limit the right of his cotenants to partition.°* 
as regards estates held in joint tenancy, it is held no 
objection to partition that it destroys the right of 


One of the 
And, 


[§ 165] b. Mode of Creation of Cotenancy Imma- 
The mode of the creation of the cotenancy 
or the acquisition of plaintiff’s title®® is immate- 
Thus, among other modes,°* complainant’s 


cotenant.—Where there is a coten- 
ancy in fee, one cotenant cannot, by 
creating a life estate in his interest 
with remainder to another, defeat the 
right to partition in kind, or if the 
statute authorizes it, by sale for di- 
vision. Tolson y. Bryan, 130 Md. 338, 
100 A 366. 
Effect of: 
Conveyance see supra §§ 149, 160.- 
ay ane of community see supra 


Divorce see supra § 77 

54. Barr v. Barr, 273 Ill. 621, 113 
NE’ 36, 37 [eit Cyc]; Baldwin v. Bald- 
win, 74 Hun 415, 26 NYS 579. 

55. See Husband and Wife §§ 85- 
107, 1008-1094; Joint Tenancy §§ 5- 
11; Tenancy in Common [38 Cye 5]. 

56. HWla.—Parrell vy. Forest” Inv. 
Cope Hla. LOM ES 2 eee AdaEC eae 

Ga.—Duncan v. Pope, 47 Ga. 445. 

Ill.— Miller v. Barto, 247 Ill. 104, 
93 NE 140. 


Ind.—Meadowcraft v. Woods, 76 
Ind A. 3175132) NEY 267 
Kan.—Advance-Rumely Thresher 


Co. v. Judd, 104 Kan. 757, 763, 180 P 
763 [cit Cyc]; Jochneck v. Davies, 
45 Kan. 630, 26 P 36. 

Ky.—Orsburn v. Orsburn, 196 Ky. 
176, 244 SW 417; Beeler v. Bullitt, 3 
A. K. Marsh. 280, 13 AmD 161. 

Me.—Longley v. Longley, 92 Me. 
395, 42 A 798; Saco Water Power Co.. 
v. Goldthwaite, 35 Me. 456. 

Ma.—Hewitt's Case, 3 Bland 184. 

Minn.—Keith v. Mellenthin, 9% 
uote 527, 100 NW 366, 104 AmSR 
7 

Mo.—Doerner v.: Doerner, 161 Mo. 
399, 61 SW 801; Halferty v. Karr, 188 
Mo. A. 241, 175 Sw 146. 

N. H.— Kelly v. Kelly, 41. N. H. 501. 

N. J.—Rogers v. Lippincott, 90 N. 
J. Ecol O05 SAM1.6e 

N, Ve aIBYS Baun v. Pardee, 139 NYS 
1077 [aff 169 App. Div. 966 mem; 153 
NYS 1111 mem]. 

Oh.—Toledo Loan Co. v. Larkin, 25 
Oh. Cir. Ct. 209; Hortman v. Ridder, 
9 OhS&CP 413, 6 OhNP 470. 

Pa.—Stewart’s App., 56° Pa. i241, 

R. I.—Paine v. Sackett, 27 R. I. 300, 
61 2A (7.53. 

S. C.—Ex p. Johnson, 145 SE 113. 
Fon Th eae Vet tEPUtehiiis aneeves 


Va.—Arendall v. Arendall, 119 Va. 
TP e3 9 SE Sie 

W. Va.—irvin v. Stover, 67 W. Va. 
356, 67 SE 1119. 

Eng. —O’Sullivan v. McSweeny, 2 C. 
& L. 486. 

57. [a] Complainant may be: 
(1) A man whose title rests on a de- 
cree for specific performance (White 
v. Smith, (N. J. Ch.) 60 A 399), (2) 
or ona mortgage executed by a ten- 
ant for life and a reversioner, the 
foreclosure of which has vested plain- 
tiff with an estate in fee (Toledo 
Loan Co. v. Larkin, -25 Oh. Cir. Ct. 
209), (3) or on a statute changing an 
estate tail to an estate in fee (Pale- 
thorp v. Palethorp, 8 Pa. Dist. 135, 
22 Pa. Co. 622), (4) or giving an aft. 
er-born child not provided for in a 
will the same share of an estate as 
if the testator had died intestate 
(Obecny v. Goetz, 116 App. Div. 807, 
102 NYS 232; Weiland v. Muntz, 3 
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title may be created by descent®® or purchase,°® by 
purchase at a tax sale®® or at an execution or judi- 
cial sale,®*! by purchase from one of the cotenants,®? 
by adverse possession,®* by disseizin,®* or by disso- 
And’the court will not re- 
fuse partition on the ground that complainant’s title 
was acquired through a judgment based on an un- 


lution of partnership.*®® 


founded claim.®® 
[§ 166] 2. Owners of Fee. 


viding otherwise.®® 


[§ 167] 3. Owners of Estates for Life or Years®® 
—a. Right To Partition among Themselves.7° 


the present time, either because of 


Onceirn Cl eN ws. al, seb Ohs Cir Ct. 
185). (5) A woman who has acquired 
her moiety by a decree of divorce. 
Keith v. Mellenthin, 92 Minn. 527, 
100 NW 366, 104 AmSR 679. (6) 
Where the beneficiary under a will di- 
recting sale of property, who was not 
made a party to a foreclosure suit, 
whereby the interests of the other 
beneficiaries were extinguished, elects, 
to take his interest in the land in 
lieu of specie under the bequest in. 
the will, he has the right to enforce 


his election by filing a bill for par- 
tition, being a tenant in common 
with the holder of the title secured 
through foreclosure suit. Rogers v. 
Lippincott, 90 N. J. Eq. 70, 105 A 16. 
(7) Where a deed was made convey- 
ing an undivided interest in land to 
A for life, and, after her death, to 
her heirs and assigns, forever, and, 
after her death, her heirs brought 
partition, it was held that it was im- 
material whether they took directly 
under the deed as remaindermen, or 
by force of the rule in Shelley’s case 
as heirs of A. In either case they 
were tenants in common. Kelly v. 
Kelly, 41 N. H. 501. 

58. Ala.—Upshaw v. Upshaw, 180 
Ala. 204, 60 S 804. 
ey Tar v. Wyatt, 82 NW 

Me.—Longley v. Longley, 92 Me. 
395, 42 A 798. 

Md.—Hewitt’s Case, 3 Bland (Md.) 
184. 

S. C.—Ex p. Johnson, 145 SE 113. 

Va.—Arendall vy. Arendall, 119 Va. 
1, 89 SE 87. 

59. Hewitt’s Case, 3 Bland (Md.) 
aoe? Ex p. Johnson, (S. C.) 145 SE 

“bo. De Baun vy. Pardee, 139 NYS 
1077 [aff 169 App. Div. 966 mem, 153 
NYS 1111 mem]. 

61. See infra § 186. 

62. See infra § 185. 

63. Wise v. Wolf, 120 Ky. 263, 85 
Sw 1191, 27 KyL 610. But see Ross 
v. Cobb, 48 Ill. 111 (where it was 
held that a mere prima facie title, 
arising under color of title or pos- 
session and payment of taxes for the 
statutory period, is not, in itself, suf- 
ficient to sustain an action of parti- 
tion, it being necessary to show fur- 
ther that the persons against whom 
adverse title is asserted were under 
no disability and that their title was 
undoubtedly barred). 

Adverse possession of defendant 
see supra §§ 111-118. 

64. Jockheck v. Davies, 45 Kan. 
630, 26 P 36; Saco Water Power Co. 
Vv. Goldthwaite, 35 Me. 456. See also 
supra § 10 

65. jrarrell v. Forest Inv. Co., 73 
Fla. 191, 74 S 216, 1 ALR 25. 

66. Miller v. Barto, 247 Ill. 104, 93 
NE 140. 

67. See supra § 164. 

68. See supra § 107. 


As elsewhere shown, 
the owners in fee of property, whether as copar- 
ceners, joint tenants, or tenants in common are enti- 
tled to compel partition among themselves of the 
property so held,** subject to the limitation that 
there must be possession of the property either ac- 
tual or constructive in the absence of statute pro- 
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English statutes™! as a part of the common law, or 
by reason of the enactment of statutes in terms so _ 
providing,*? it is universally held that partition may 
be had between cotenants of an estate for life or 
years,’* both in equity and at law;** and this rule 
applies to personalty*® as well as realty.’°® 
istence of a remainder or reversion is no bar to a 


The ex- 


partition among those having an interest in posses+ 


for partition.*® 


sion,’* although as hereinafter shown, a partition be- 
tween tenants for life or years does not affect es- 
tates in remainder or reversion in the absence of 
statutory authority.*® 

Estates for the life of another. 
an estate per autre vie in present possession may sue 


A cotenant of 


(§ 168] b. Right To Partition against Remainder- 


At 
the adoption of 


69. Effect on rights of remainder- 
men or reversioners see infra § 931. 

70. Life estates subject to condi- 
tion subsequent see supra § 81. 

71. See supra § 164. 

72. Ala.—Jordan v. Walker, 201 
Ala. 248, 77 S 838; Gayle v. onson, 
80 Ala. 388. 

Ga.—Watkins wy ‘Gilmore, 130 Ga. 


797, 62. SEP 32. 

Tl. Whittaker v. Porter, 32. sil: 
368, 151 NE 905; Gibbs v. Andrews, 
299 Ill. 510, 182 NE 544. 

Ind.—Hawkins v. McDougal, 125 
Ind.. 597, 25 NE 807; Shaw v. Beers, 
84 Ind. 528; Coquillard v. Coquillard, 
62 Ind. A. 426, 113 NE 474. 

Kan.—Shafer v. Covey, 90 Kan. 
588, 135 P 676; Kinkead v. Maxwell, 
(db Kan. 550) 88 P5233 Johnson! jv, 
Brown, 74 Kan. 346, 86 P 503. 


Ky Eversole v. ‘Combs, 130 Ky. 
82, liz SW 1132. 
Mass.—Judkins vy. Judkins, 109 


Mass. 181. 

Mich.—Metcalfe v. Miller, 96 Mich. 
459, 56 NW 16, 35 AmSR 617. 

Miss.—Black v. Washington, 65 
Miss. 60, 3 S 140. 

Mo.—Gray v. Clement, 286 Mo. 100, 
227 SW 111; Rupp v. Molitor, 9 SW 
(2d) 609; Carson v. Hecke, 282 Mo. 
580, 222 SW 850. 

Nebr.—Arthur v. Arthur, 115 Nebr. 


781, 215 NW 117. 
i N. H.—Brown vy. Brown, 8 N. H. 
oe 


N. J.—Buckis v. Townsend, 100 N. 
J. Eq. 374, 1386 A 432. 

N. Y.—Jenkins v. Fahey, 73 N. Y. 
355; Brevoort v. Brevoort, 70 N. Y. 
1363. Filton, -v.. Vail, 42 Hun. 638, 4 
NYSt 500 [app dism 110 N. Y. 681 
mem, 18 NE 483 mem]; Ackley v. 
Dygert, 33 Barb. 176; Van Arsdale v. 
Drake, 2 Barb. 599; Wotten v. Cope- 


land,.7 Johns. Ch. 140. 
N. C.—Ray v. Poole, 187 N. C. 749, 
123 SE oe 


McEachern v. Gilchrist, 
TomNeC 9G. 
ners v. Fulton, 193 Pa. 270, 
44 A 426; Holmes v. Woods, 168 Pa. 
530, 32 iN 54; Duke v. Hague, 107 Pa. 
57; Himelspark’s BHst., 8 Pa. Dist. 
183; Caughey v. Harrar, 21 LancL 
Rev 353. 
Tenn.—Rutherford v. Rutherford, 
aue Tenn. 383, 92 SW 1112, 115 AmSR 


Tex.—Morris v. Morris, 45 Tex. 
Civ. A. 60, 99° SW 872. 
Wash.—EHasly v. Easly, 78 Wash. 


ats 139) BP 200: 

. Va.—Brown v. Brown, 67 W. Va. 
o51. “67 SE 596, 28 LRANS 125) sed 
AnnCas 263. 

Wis.—Plano Mfg. Co. v. Kindschi, 
131 Wis. 590, 111 NW 680; Hinman v. 
Hinman, 126 Wis. 191, 105 NW 788; 
Ullrich v. Ullrich, 123 Wis. 176, 101 


NW 376; Pabst Brewing Coma, 
Melms, 105 Wis. 441, 81 Nw 882, 76 
AmSR 921. 


Wyo.—Field v. Leiter, 16 Wyo. 1, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


men or Reversioners—(1) In General, In the ab- 
sence of positive statutory authorization,®°® for rea- 


90 P3378, 92 P 622,125 AmSR 997. 

Eng.—Gaskell v. Gaskell, 6 Sim. 
643, 9 EngCh 648, 58 Reprint 735. 

Ont.—Lalor vy. Lalor, 9 Ont. Pr. 455. 

[a] Remainder contingent in 
quantity.— Where testatrix devised 
land to her daughters for life, with 
remainder to the heirs of their bodies 
respectively, equity had jurisdiction 
to partition the land as between the 
two life tenants so that each would 
have and enjoy a separate estate, 
even though the remainder in each 
share is contingent in quantity, such 
partition not affecting the interests: 
of the remaindermen. Gibbs v. An- 
drews, 299 Ill. 510, 132 NE 544. 

73. Cal.—Jameson v. Hayward, 
106 Cal. 682, 39 P 1078, 46 AmSR 268. 

Minn.—Bowe v. Cole, 129 Minn. 276, 
152 NW 534 (recognizing rule). 

Mo.—Stockwell v. Stockwell, 262 
Mo. 671) 172) “SW =235*%' Cowden we 
Cairns, 28 Mo. 471. 

N. H.—Brown v. Brown, 8 N. H. 93. 

N. Y.—Wotten v. Copeland, 7 Johns. 
Ch. 140. 

N. [ht Saas v. Gilchrist, 75 
INCE 1S 

pe Vv. Hagues 1l07eRa. 57. 

Eng.—North v. Guinan, Beatty 342; 
Heaton v. Dearden, 16 Beav. 147, 51 
Reprint 733; Baring ve Nashy tf Ves. 
Se Boo bi) 35 Reprint 214. 

[a] Right to move sand for five 
years.—A deed giving the right to 
move sand from lan@ for five years 
together with the right of entry for 
that purpose does not convey “am 
estate of inheritance 3 OF a hor 
years” which will enable the grantees 
to sue for partition under a statute 
giving the right of partition to those 
having an estate for life or for years. 
pete v. Cole, 129 Minn. 276, 152 NW 


74, McEachern v. Gilchrist, 75 N. 
C. 196; and cases supra notes 72, 73. 
75. Hisner v. Curiel, 20 Misc. "245, 


45 NYS 1010. 


76. See supra notes 72, 73. 
77. Shafer v. Covey, 90 Kan. 588, 
135 P 676; Black v. Washington, 65 


Miss. 60, 3S 140; Rutherford v. Ru- 
therford, 116 Tenn. 383, 92 SW 1112, 
115 AmSR 799. 

[a] Thus, if one owns a _ nine-- 
tenths interest in land for life, and 
another owns a one-tenth interest for 
the life of the same person, and also 
the same interest in remainder, they 
might have a partition as between 
themselves, but could ébtain no relief 
against the other remainderman. 
Eversole v- Combs, 130 Ky. 82, 838, 112 
SW 1132. 

78. See infra § 931. 

79. Black v. Washington, 65 Miss. 
60, 3 S 140; Brevoort v. Brevoort, 70 
ING PY eesiGi ‘Holmes v. Fulton, 193 Pa. 
270, 44 A 426. 

80. See Easly v. Easly, 78 Wash. 
505, 509, 1389 P 200 (“Assuming that 
such power could be constitutionally 
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sons hereinafter stated,’ one having an estate for | partitioned cannot maintain an action for parti- 


years’? or for lifeS* in the property sought to be 


conferred, it is manifest that the 
court has no such power without stat- 
utory authority, either expressed or 
necessarily implied, and then only to 
be exercised in the manner pointed 
out in the statute’’). 

[a] In New York, under Code Civ. 
Proc. § 1532, providing that, where 
two or more persons are in possession 
of real estate as tenants in common 
of an estate of inheritance, or for 
life or for years, either one or more 
of them may maintain partition, ac- 
cording to the respective rights of 
the persons interested, etc., a life ten- 
ant, having conveyed a portion of 
her interest, is entitled to maintain 
partition of the property, as against 
the purchaser and contingent owners 
of the fee in being. O’Toole_ v. 
O’Toole, 39 App. Div. 302, 56 NYS 
963 


{b] Statutes construed as not con- 
ferring right.—The right of a life 
tenant to partition or sale for parti- 
tion against remaindermen or rever- 
sioners is not conferred by statutes: 
(1) Providing for partition or sale 
for partition between remaindermen 
or reversioners subject to the life es- 
tate. Ray v. Poole, 187 N. C. 749, 751, 
123 SE 5. (2) Authorizing the life 
tenant to join in such proceeding and 
providing that on a sale the interest 
on the value of his share shall be re- 
ceived and paid to him annually. 
Burton v. Cahill, 192 N. C. 505, 135 SH 
332; Ray v. Poole, supra (it “is no 
authority for partition as between 
the life tenant and the remaindermen, 
except where the proceeding is 
brought by the remaindermen and the 
life tenant is joined’). (3) Authoriz- 
ing partition on the petition of any 
joint tenant, tenant in common, or 
any coparcener, or any concurrent 
owner and providing that the court 
may decree a sale and division of 
the money arising from the sale 
among the parties according to their 
respective rights. Tolson v. Bryan, 
130 Md. 338, 100 A 366. So proceed- 
ings by a life tenant against remain- 
dermen or reversioners for partition 
by sale and division of the proceeds 
are not authorized by a statute: (4) 
Providing that joint tenants or ten- 
ants in common may have partition 
and that such action may be main- 
tained by any person who has an es- 
tate in possession but not by one who 
has only an estate in remainder or 
reversion. Plano Mfg. Co. v. Kind- 
schi, 131-Wis. 590, 111. NW. 680, 12 
AnnCas 1039 (where the court said 
that, on the contrary, the statute 
clearly excludes such right); Pabst 
Brewing Co. v. Melms, 105 Wis. 441, 
81 NW 882, 76 AmSR 921. (5) Pro- 
viding that a partition of this char- 
acter may be had only by “persons, 
having or holding real estate with 
others, in possession, reversion or 
remainder.” Brierley v. Brierley, 81 
N. H. 133, 137, 124 A 311 (statute au- 
thorizes partition only by persons 
holding with others estates of the 
sameclass). (6) Authorizing the sale 
of land for division of the proceeds 
on the assent of the life tenant. Mc- 
Connell v. Bell, 121 Tenn. 198, 114 
SW 203, 130 AmSR 770 (only the re- 
versioners or remaindermen can insti- 
tute proceedings for partition under 
the statute); Holt v. Hamlin, 120 
Tenn. 496, 111 SW 241. (7) Providing 
that, where lands are held in joint ten- 
ancy, tenancy in common, or copar- 
cenary, including estates in fee, for 
life, or for years, tenancy by the curt- 
esy, and in dower, any one or more of 
the parties may apply for partition 
or for sale for partition. Stockwell 
v. Stockwell, 262 Mo. 671, 172 SW 23. 
(8) Providing that a vested estate in 
real property jointly owned by two 
er more persons may be sold by or- 
der of court in an action brought 
by either of them if the estate be in 
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f 


¢ 


possession and the property cannot 
be divided without materially impair- 
ing its value, or the value of plain- 
tiff's interest therein Wallen v 
Nicely, 222 Ky. 825, 2 SW (2d) 648; 
Stovall v Oates, 153 Ky. 81, 154 SW 
914, Hatterich v. Bruce, 151 Ky. 12, 
151 SW 31; Fullenwider v. Johnson, 
145 Ky. 19, 189 SW 1096; Malone 
vy. Conn, 9s Ky. 93, 23) SW 677, Wee 
v. James, 81 Ky. 446 (same conclu- 
sion reached under an earlier stat- 
ute); Liederkranz Soc. v. Beck, 8 
Bush (Ky.) 597. (9) A life tenant 
whose tenancy extends to and covers 
the whole of the property sought to 
be sold cannot maintain an action 
against the remaindermen for the 
purpose of obtaining a sale of the 
property for division, under a stat- 
ute providing that a court of equity 
may make a sale for partition if the 
estates shall have passed by devise 
or by descent to the widow and heirs 
or heirs of decedent, and the widow 
shall have a life right in a portion 
thereof either as homestead, or dow- 
er, or by devise, and the property 
cannot be divided without materially 
impairing its value or the value of 
plaintiff's interest therein. Wallen 
v. Nicely, 222 Ky. 825, 2 SW (2d) 648; 
Piermann v., Piermann, 187 Ky. 392, 
219 SW 156 (the statute only extends 
the power to sell when the widow has 
a life right in a portion of the prop- 
erty sought to be sold). 

81. See infra § 169-170. 

82. Kelly v.. Deegan, 111 “Ala. 152, 
20 S 378, Medina Oil Dev. Co. v. 
Murphy, (Tex. Civ. A.) 233 SW 333; 
Dr ely v. Easly, 78 Wash. 505, 139 P 

[a] Thus (1) the lessee of a part 
of several tracts owned in fee in 
common cannot maintain a suit for 
partition against his lessor and his 
lessor’s cotenants since the estate of 
the leasehold is of less dignity than, 
and is subservient to, the estate of 
freehold and since the estates are 
not common or of a kind. Medina Oil 
Dev. Co. v. Murphy, (Tex. Civ, <A.) 
233 SW 338. (2) Nor is the right 
to partition conferred by a statute 
permitting partition of mineral lands 
held by lease, as partition even un- 
der a statute of this character can be 
compelled only by cotenants holding 
a title of the same nature. 
Oil Dev. Co. v. Murphy, supra. 

83. U. S.—Logue vy. Ferris, 280 

Ala.—Jordan v. Walker, 201 Ala. 
248, 77 S 838; Cobb v. Frink, 200 Ala. 
191, 75 S 939; Clements v, Faulk, 181 
Ala. 219, 61 S 254; Kelly v. Deegan, 
111 Ala, 152,20 S 378. 

Cal.—Krieg v. Crawford, 59 Cal. A. 
309, 210 P 686. 

D. C.—Stansbury v. Inglehart, 20 
D. C. 134 [aff 151 U. S. 68, 14 SCt 237, 
S514 ede Colle 

Ind.—Coquillard vy. Coquillard, 62 
Ind. A. 489, 113 NE 481, 484 [cit Cyc]. 

Iowa.—Traversy v. Bell, 195 Iowa 
1243, 193 NW 439; Smith v. Runnels, 
97 Iowa 55, 65 NW 1002. 

Kan.—Shafer v. Covey, 90 Kan. 588, 
135 P 676; Ryan v. Cullen, 89 Kan. 
879, 133 P 430; Johnson v. Brown, 
74 Kan. 346, 86 P 503; Love v. Blauw, 
61 Kan. 496, 59 P 1059, 78 AmSR 334, 
48 LRA 257. 

Ky.—Wallen v. Nicely, 222 Ky. 
825,.2 SW (2d) 648; Korb v. Stege, 
192 Ky. 633, 234 SW 280 (recognizing 
rule); Piermann v. Piermann, 187 
Ky. 392, 219 SW 156; Stovall v. 
Oates, 153 Ky. 81, 154 SW 914; Ful- 
lenwider v. Johnson, 145 Ky. 19, 139 
SW 1096; Ericson v. Martin, 144 Ky. 
289, 1388 SW 262; Berry v. Lewis, 118 
Ky. 652, 82 SW 252, 26 KyL 530 [reh 
den 118 Ky. 652, 84 SW 526, 27 KyL 
109]; Malone v. Conn, 95 Ky. 93, 
23 SW 677; Lee v. James, 81 Ky. 443; 
Liederkranz Soc. v. Beck, 8 Bush 597. 

Md.—Forbes vy. Littell, 138 Md. 211, 


Medina 


tion thereof, either, in kind’+ or by sale for divi- 


114 A 55, Tolson v. Bryan, 130 Md. 
338, 100 A 366 (recognizing rule). 
Mass.—In re Hodgkinson, 12 Pick. 
374. 
Mich.—Metcalfe v. Miller, 96 Mich. 
459, 56 NW 16, 35 AmSR 617. | 
Minn.—Rekovsky v. Glisezinski, 170 
Minn. 303, 212 NW 595. . 
Miss.—Lawson v. Bonner, 88 Miss- 
235, 40 S 488, 117 AmSR 738. 
Mo.—Byars v Howe, 311 Mo. 14, 
276 SW 438; Gray v. Clement, 296 
Mo. 497, 246 SW 940, Gray v. Clem- 
ent, 286 Mo. 100, 227 SW 111; Car- 
son v. Hecke, 282 Mo. 580, 222 SW 


850; Stockwell v. Stockwell, 262 Mo. 
671, 172 SW 28; Atkinson v. Brady, 
114 Mo. 200, 21 SW 480, 35 AmSR 
744; Reinders v. Koppelmann, 68 Mo. 


482, 30 AmR 802. Earlier decisions 
to the contrary which must be con- 
sidered overruled see Sikemeier v. 
Galvin, 124 Mo, 367, 27 SW 551. 


N. H.—Brierley v. Brierley, 81 N. 
15 pets LBS A WIC waa alg 

N. J.—Stevens v. Enders, 13 N. J. 
1 Wg ea(CAle 

N. Y.—Cromwell v. Hull, 97 N. Y- 


209. 

N. C.—Ray v. Poole, 187 N. C. 749, 
1230.SH.5. 

Oh.—Embleton v. McMechen, 110 
Oh. St. 18, 143 NE 177, 34 ALR 689. 

Pa.—In re Rudy, 185 Pa. 359, 39 A 
968, 64 AmSR 654; Kerner’s Est., 12 
PaDISt (Ls: 

Tenn.—Chickamauga Trust Co. v. 
Tonas,- 139 Tenn. 228, 20% SWi- G17, 
LRA1918D 451; McConnell v. Bell, 
121 Tenn. 198, 114 SW 203, 130 AmSR 
770; Holt v. Hamlin, 120 Tenn. 496, 
111 SW 241; McKnight v. McKnight, 
120 Tenn. 431, 115 SW 134. 

Tex.—Tieman vy. Baker, 63 Tex. 641. 


Va.—Turner v. Barruad, 102 Va. 
324, 46 SE 318. 
Wash.—Easly v. Easly, 78 Wash. 


105, 3 oee 2005 

W. Va.—Brown v. Brown, 67 W. 
Va. 251, 67 SE 596, 28 LRANS, 125, 
21 AnnCas 263. 

Wis.—Plano Mfg. Co. v. Kindschi, 
Ae tee 590, 111 NW 680, 11 AnnCas 
1 : 

Ont.—Fisken v. Ife, 28 Ont. 595. 

[a] Rule applied.—(1) A tenant 
for life entitled to land and the en- 
joyment for sole and exclusive pos- 


session, such as a tenant by the 
curtesy, cannot maintain an action 
for partition against remaindermen 


having a vested estate in fee subject 
to the life estate. Seiders v. Giles, 
141 Pa. 98, 21 A 514. And see infra 
§ 197. (2) A widow who is entitled 
to dower in her husband’s real es- 
tate, and also tenant for life of the 
whole thereof, cannot maintain an ac- 
tion for partition against the remain- 
dérmensuaPurdy, v.. Purdy.) 1s s Apps 
Div. 310, 46 NYS) 215. 

[b] Effect of consent.—(1) It has 
been held that a life tenant cannot 
have partition against remainder- 
men or reversioners merely because 
some of them suffer decrees pro con- 
fesso to be taken against them. Cobb 
v. Frink, 200 Ala. 191, 75 S 939 (this 
did not alter the status or constitute 
claimant anything other than what 
she averred she was in her bill—a 
life tenant only). (2) But under the 
rule elsewhere stated (see supra § 
84) it has been held that partition 
may be allowed provided all the par- 
ties consent and are capable of con- 
senting. Carson v. Hecke, 282 Mo. 
580, 222 SW 850. 

84. See cases infra this note; and 
supra note 83. See also Holt v. Ham- 
lin, 120 Tenn 496, 111 SW 241 (where 
it was said that an estate for life in 
the whole of the premises does not 
and cannot enter into a scheme of 
partition in kind at all) 

“When the estates are changed to 
estates of the same kind, the parties 
are no longer remainderman and life 
tenant, but both owners in fee in 
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sion®® against the remaindermen or reversioners. 
-[§ 169-170] (2) Reasons for Rule. The principal 
reason assigned for denying the right of a tenant 
for life or years to compel partition against remain- 
dermen or reversioners®® is the fact that, since par- 
tition ean be had only of property which is held in 
cotenancy,®* it cannot be had where the estates are 
not coterminous and the property is not concurrent- 
ly but successively held by the parties to the pro- 
Further grounds assigned for 
denying such partition are that it is impossible to 
that no necessity ex- 
ists for partition in favor of one owning a life estate 
in the entire property because, having the whole 
estate in possession and the right to enjoy it, he could 
acquire nothing more by partition 
petition for partition is an adversary suit and that 


posed proceedings.*§® 


sever what is indivisible;°? 


common. This is not partition. It 
it a creation of new estates and dif- 
ferent rights, a radical alteration in 
the very subject-matter of the action. 
No such power existed at common 
law, or as an attribute of a court of 
equity.” Easly v. Easly, 78 Wash. 
0b, 509, 139 P 200: 

fa] Decree is wholly void, where 
in such a case it attempts to parti- 
tion a tract between the life tenant 
and remainderman by setting off a 
portion to the life tenant in fee. 
Stansbury v. Inglehart, 20 D. C. 134 
faff 151 U.S. 68, 14 SCt 237, 38 L. 
ed. 76]; Love v. Blauw, 61 Kan. 496, 
59 P 1059, 78 AmSR 334, 48 LRA 257; 
‘Chicamauga Trust Co. v. Lonas, 139 
Tenn. 228, 201 SW 777, LRA1918D 
451; Easly v. Easly, 78 Wash. 505, 
139 P 200: 

85. See cases infra this note; and 
supra note 83. 

[a] For the same reason that par- 
tition in kind cannot be had between 
life tenants and remaindermen or re- 
versioners, partition or sale cannot 
be compelled, ‘‘cotenancy being sim- 
ilarly essential to create the right.” 
‘Cobb v. Krink, 200 Ala. 191,°192..75 S 
30M Burtonev. Cahill, 192 =Ni iC. 1505, 
135 SE 332: Ray v. Poole. 187 N. C. 
749, 123 SE 5; Holt v. Hamlin, 120 
Tenn. 496, 111 SW 241; Plano Mfe. 
‘Co. v. Kindschi, 131 Wis. 590, 111 NW 
680. 11 AnnCas 1039. 


26. See supra § 168. 

87. See supra § 73. 

ss. U. S.—Logue v. Ferris, 280 
Fed. 286. 

Ala.—Cobb v. Frink, 200 Ala. 191, 
eS Doo: 

Cal.—Krieg v. Crawford, 59 Cal. 


A. 309, 210 P 636. 

D. C.—Stansbury v. Inglehart, 20 
DC. 134 fafhl5l! UO: S.. 68, 14.SCt 237, 
38 L. ed. 76]. 


Ind.—Coquillard v. Coquillard, 62 
Ind. A. 489, 113 NE 481. 
TIowa.—Traversy v. Bell, 195 Iowa 


1242, 193 NW 439: Smith v. Runnels, 
97 Towa 55, 65 NW 1002. 

Kan.—Shafer v. Covey, 90 Kan. 588, 
185 P 676; Love v. Blauw, 61 Kan. 
ee 59 P 1059, 78 AmSR 334, 48 LRA 

Ky.—Fullenwider v. Johnson, 145 
Ky. 19, 139 SW 1096. 

Md.—Forbes v. Littell, 138 Md. 211, 
114 A 55. 

nieer Oa re Hodgkinson, 12 Pick. 
374. 

Mich.—Metcalfe v. Miller. 96 Mich. 
459. 56 NW 16, 35 AmSR 617. 

Minn.—Rekovsky v.  Glisczinski, 
170 Minn. 3038, 212 NW 595. 

Miss.—Lawson v. Bonner, 88 Miss. 
235. 40 S 488, 117 AmSR 738. 

Mo.—Gray v. Clement, 286 Mo. 100, 
227 SW 111; Stockwell v. Stockwell, 
262 Mo. 671, 172 SW 23. 

N. H.—Brierley v. Brierley, 81 N. 
H, 133, 124A 301: 

N. J.—Stevens v. Enders, 13 N. J. 


N. Y.—Cromwell v. EAT PONG ey 


PARTITION 


sion.?? 


20S and that: a 


-£§§ 168-171. 


there can be no adversary question as to joint or 
several possession where plaintiff has all of the prop- 
erty in his hands.°+ 

[§ 171] 4. Owners of All or Part of Particular 
Estate Who Also Own Part of Remainder or Rever- 
In some jurisdictions, either by reason of 
statutory authority®* or in the absence thereof,°* it 
is held that the owner of the entire life estate, who 
also has a joint interest in the reversion or remain- 
der, may maintain a bill for partition in kind or for 
a partition sale and that the judgment or decree 
will be binding not only on the parties in possession, 
but also on the reversioners or remaindermen, if 
made parties to the suit,®°® the rule being held ap- 
plicable to cases where the life estate,°® or the in- 
terest in the remainder or reversion, was acquired 
by purchase; and similarly it has been held that a 


N._C.—Ray v. Poole, 187 N.C. 749, { in real property jointty owned by two 


Hasly, 


123 SE 5. 
Pa.—Seiders v. Giles, 141 Pa. 93, 
198, 114 SW 203, 1830 AmSR 770. 
A.) 233 SW 333a4¢ \ 
102 Va. 
Wash.—Easly v. 
Va. 251, 67 SE 596, 28 LRANS 125, 
121 Wis. 590, 111 NW 680, 11 AnnCas 
“This is because no common in- 
ancy in common or joint tenancy.” 
286 Mo. 100, 107, 227 SW 111]. 
for years or for life, and the remain- 
tween them cannot be compelled. 
of and are parts of the same entire 
be enjoyed partitively and in succes- 
89. In re Rudy, 185 Pa. 359, 39 A 
65 NW 1002; Tieman v. Baker, 63 
AnnCas 263. 
2ePieks 
Mich. 459, 56 NW 16. 35 AmSR 617; 
Life tenant against: 
supra §§ 168-170. 
reversioner 
Other remaindermen or reversion- 


Oh.—Embleton v. McMechen, 110 
Oh. St. 18, 148 NE 177, 34 ALR 689. 
21 A 514 

Tenn.—McConnell v. Bell, 121 Tenn. 

Tex.—Tieman v. Baker, 63 Tex. 641; 
Medina Oil Dev. Co. v. Murphy, (Civ. 

Va.—Turner v. Barruad, 

324, 46 SE 318. 
78 Wash. 
505, 189 P 200. 

W. Va.—Brown v. Brown, 67 W. 
21 AnnCas 263. 

Wis.—Plano Mfg. Co. v. Kindschi, 
TOG 

Ont.—Fisken v. Ife, 28 Ont. 595. 
terest exists between them of any 
character, either in coparcenary, ten- 
Carson v. Hecke, 282 Mo. 580, 591, 
222 SW 850 f[auot Gray v. Clement, 

“As between the tenant of the par- 
ticular estate, whether the estate be 
derman or reversioner, there is no 
tenancy in common, and partition be- 
5 The particular estate, and the 
remainder or reversion, are carved out 
inheritance. They are distinct parts, 
and as it is expressed by Ch. Kent, ‘to 
sion.’ 4 Kent, 199.” Kellv v. Deegan, 
111 Ala, 152,157; 20)S 878 
968. 64 AmSR 654. 

90. .Smith v. Runnels, 97 Iowa 55, 
Tex. 641: Brown v. Brown. 67 W. Va. 
251, 67% SE 596, 28 LRANS 125, 21 

91. In re Hodgkinson, 

(Mass.) 374; Metcalfe v. Miller. 96 
Seiders v. Giles, 141 Pa. 93, 21 A 514. 

92. Partition at instance of: 

Other life tenants see supra § 167. 

Remaindermen or reversioners see 
Remainderman or 

against: 
ers see infra §§ 175-181. 
Life tenants see infra §§ 182-184. 


93. See cases infra this note. 
fa] Such suit is authorized by a 
statute: (1) Giving the right of par- 


tition to “any joint owner or claim- 
ant of any real estate, or of any in- 
terest therein.” 'Tieman v. Baker, 63 
Tex. 641, 643. (2) Permitting parti- 
tion by division or sale for partition 
of any property either by joint own- 
ers or tenants in common. Chapman 
v. York, 212 Ala. 540. 103 S 567; Chan- 
man _v. York, 208 Ala. 274, 94 § 90. 
(3) Providing that a vested estate 


et eae OA ET SR 
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or more persons may be sold by an 
order of a court of equity in an ac- 
tion brought by either of them al- 
though plaintiff or defendant is of 
unsound mind or an infant, if the es- 
tate be in possession and the property 
cannot be divided without materially 
impairing its value, or the value of 
plaintiff's interest therein. Lindner 
v. Ehrich, 147 Ky. 85, 143 SW 778. 

94. See cases infra note 95. 

[a] In Alabama the court has de- 
clared in effect that no particular 
statutory authorization was neces- 
sary to authorize actions of the char- 
acter under consideration. Fitts v. 
Craddock, 144 Ala. 437, 39 S 506, 113 
AmSR 53. 

95. Ala.—Chanman v. York, 212 
Ala. 540, 103 S 567; Chapman v. York, 
208 Ala. 274, 94 S 90; Clements v. 
Faulk, 181 Ala. 219, 61 S 264 (recog- 
nizing rule); Fitts v. Craddock, 144 
Ala. 437, 39 S 506, 113 AmSR 53. 
See Shannon v. Ogletree, 200 Ala. 539, 
76 S 865 (sustaining this view). 

Kan.—Shafer v. Covey, 90 Kan. 588, 
LooLee. Oo: 

Ky.—Lindner y. Ehrich, 147 Ky. 
85, 1438 SW 778. 

Oh.—In re Youtsey, 260 Fed. 423 
(stating Ohio rule). See Elrod v. 
Bass, Oh. ‘Cir Ctcrss.) f JOhen eine 
Dec. 23 (if one of the remaindermen 
or a reversioner is also the owner of 
the life estate in the whole premises, 
he may maintain an action for par- 
tition and if his interest therein can 
be set off to him without injury to 
the value of the residue of the estate 
it may be done). 


Sa ou ee v. Baker, 63 Tex. 
Va.—Otley v. McAlpine, 2 Gratt. 


(43 Va.) 340 [crit Brown v. Brown, 
67 W. Va. 251, 67 SE 596, 28 LRANS 
125, 21 AnnCas 263 infra note 1]. 

96. Fitts v. Craddock, 144 Ala. 
437. 39 S 506, 113 AmSR 53; Tieman 
v. Baker, 63 Tex. 641. 

97. Otley v. McAlpine, 2 Gratt. 
(43 Va.) 340. 

fa] Thus it has been held that 
the tenant for life of the whole of a 
tract of land, who acquires by pur- 
chase the fee in an undivided one 
third in the remainder, may maintain 
a bill for partition and have set off 
to him in severalty one third of the 
land. Otley v. McAlpine, 2 Gratt. 
(438 Va.) 340. 

[bl Lessee purchasing part of re- 
version.—(1) It has been held that a 
lessee of land, the reversion in fee 
of which is in several tenants in com- 
mon, may, by purchasing a part of 
the reversion and taking an assign- 
ment thereof to himself, demand as 
a matter of right a partition, al- 
though it will necessarilv result in a 
sale of the premises. Hill v. Reno, 
112 Tll. 154, 54 AmR 222 (on purchase 
of the interest -in reversion there was 
a merger pro tanto of the term and 
by the purchase the lessee becamu 
tenant in common of the freehold and 
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§§ 171-172] 
tenant for life or for years in a part of the premises 
in possession, who also has an interest as remain- 
derman or reversioner in the other part of the prem- 
ises, may compel partition in kind or by sale for 
division which will bind all interests whether in pos- 
session, reversion, or remainder,?* and that, where a 
cotenant in remainder of land subject ts dower pur- 
chases the dower right and acquires a life estate in 
one third of the land, he becomes an owner in fee 
of his moiety in the remainder and is entitled to par- 
tition against his cotenants in remainder to have it 
set off.°° But in other jurisdictions, opposite results 
have been reached in regard to the right to partition 
on the state of facts just considered, and it is ap- 
parent that in some of these cases the difference in 
conclusions cannot be ascribed to a difference in the 
provisions of the statutes under which the partition 
proceedings were instituted.+ 

[§ 172] 5. Owners of Life Estate in Part and Fee 
in Balance.? It has been held that one who is seized 
in fee of an undivided part of a tract of land and 
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[47 ClJ.] 339 
for life in the residue cannot have partition as be- 
tween himself and those having a contingent remain- 
der in the residue.* On the oer hand, under the 
statutes of some jurisdictions,‘ it has been held that 
an owner of a life estate of an undivided part. of an 
entire tract of land, who also owns the fee in the 
residue, may maintain a suit for partition by allot- 
ment in kind or by sale for division against either 
vested® or contingent® remaindermen. So also it has 
been held that one, who in addition to ownership of 
a life estate in part and the fee in the balance also 
owns a joint interest in the remainder of that por- 
tion covered by the life interest, may maintain an 
action against the remaindermen for a sale for divi- 
sion.’ But under a statute providing that all per- 
sons holding land as joint tenants or tenants in com- 
mon may have partition and that the action may be 
maintained by any person having possession of any 
part of the land of which partition is sought, but 
not by anyone who has an estate therein in remainder 
or reversion, it has been held that. one who owns a 


inheritance with the reversioners). 
(2) But the opposite conclusion has 
also been reached. Simmons v. Mac- 
Adaras, 6 Mo. A. 297, 300 (‘‘the re- 
spondent must be held to one con- 
Sistent position througinout. if there 
was a merger, he is then to be re- 
garded as reversioner, and against 
his tenants he cannot maintain par- 
tition. lf, on the other hand, he is a 
lessee bringing this action against 
co-lessees, he is not entitled to a 
deeree which partitions and directs 
the sale of, not the leasehold, but the 


fee’). 

Cottingham v. Love, 211 Ala. 
152, 99 S 9u% (under statute set out 
supra note 93 [a] (2)); Brevoort v. 
Brevoort, 70 N. Y. 136 (under a stat- 
ute providing that remaindermen or 
reversioners may be made parties de- 
fendant in proceedings for partition 
instituted by those in possession of 
the land and making the judgment 
conclusive upon the parties thereto 
including remaindermen whether 
their rights are vested or contingent 
and which in case of a sale provides 
for the investment of the proceeds 
for those entitled). 

99. Morgan v. Staley, 11 Oh. 389. 

1. See Simmons v. MacAdaras, 6 
Mo. A. 297 supra note 97; and cases 
infra this note. 

{a] Thus (1) it has been held that 
one of several remaindermen who has 
acquired the entire life estate by pur- 
chase is not entitled to partition dur- 
ing the continuance of the life estate 
unless he waives it. Brown v. Brown, 
67 W. Va. 251, 67 SE 596, 28 LRANS 
125, 21 AnnCas 263 (this case without 
mentioning any statute is based on 
the general rule elsewhere considered 
that a life tenant cannot maintain a 
suit for partition against remainder- 
men. It is said that a life tenant has 
not a particle of interest in estates 
in remainder, and is not a cotenant 
with remaindermen and the case of 
Otley v. McAlpine, 2 Gratt. (43 Va.) 
340 supra note 97 [a] is criticized as 
“against all authority and reason’’). 
(2) So also, it has been held that a 
joint tenant for life who acquires by 
purchase an undivided share in the 
reinainder does not thereby acquire 
such title as will authorize him to 
maintain a petition for partition 
where it is provided by statute that 
partition shall not be maintained by 
one who has only an estate in re- 
mainder or reversion. Johnson v. 
Johnson, 7 Allen (Mass.) 196, 198, 83 
AmD 676 (‘‘Such being the state of 
the title, the petitioner shows no 
right to have partition of the prem- 
ises described in the petition. As ten- 
ant for life he cannot ask it, because 
he is in lawful possession and has 
the pernancy of the rents and profits 
of the entire*estate. As grantee of 
the remainder in fee of five sixths of 
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the estate by deeds from his chil- 
dren he cannot have it, because by 
Gen. St. ¢ 136 § 3 it is expressly pro- 
vided that a petition for partition 
shall not be maintained by one who 
has only an estate in remainder or 
reversion’’). (3) And it has simi- 
larly been held that the fact that one 
of the joint tenants for life conveys 
an undivided half of his life estate to 
one of the remaindermen who joins 
with the life tenant in asking par- 
tition against the other remainder- 
men does not enlarge the rights of 
the life tenants to maintain the ac- 
tion since the persons between whom 
partition is sought must be entitled 
to the present possession of their 
interests in severalty (Traversy v. 
Bell, 195 Iowa 1248, 193 NW 439), 
(4) and that one who purchases an in- 
terest in the life estate and an un- 
divided interest in the reversion can- 
not maintain a bill for partition of 
the land as against the other rever- 
sioners because there is no concur- 
rent holding and because a reversion- 
er has neither actual nor constructive 
possession or the right to either 
(Metcalfe v. Miller, 96 Mich. 459, 56 
NW 16, 35 AmSR 617 [under a stat- 
ute providing that all persons hold- 
ing land as joint tenants, or tenants 
in common, may have partition there- 
of and that suit for partition may be 
maintained by any person who has 


an estate in possession in the lands | 


of which partition is sought but not 
by one who has only an estate therein 
in remainder or reversion]). 

2. Owners of fee generally see su- 
pra § 166. 

3. In re Hodgkinson, |12 Pick. 
(Mass.) 374 (memorandum decision 
apparently based on the ground that 
partition is an adversary proceeding 
and where there can be no adversary, 
as in the instant case, the partition is 
unavailing). 

4. See statutory provisions. 

fa] Right was conferred by stat- 
utes: (1) Authorizing partition on 
the petition of any joint tenant, ten- 
ant in common, or any coparcener, or 
any concurrent owner. Bosley v. 
Burk, (Md.) 139 A 543 (one who is a 
fee simple owner in an _ undivided 
part and also owns a life interest in 
the remainder is of necessity a con- 
current owner with some other per- 
son or persons). (2) Providing that 
one desiring a division of land held 
jointly with others may file a petition 
describing the land and stating the 
names of those having an interest in 
it and the amount of the interest with 
a prayer for division or allotment and 
that thereupon all persons interested 
in the property not united in the pe- 
tition shall be summoned to answer, 
and by a statute further providing 
that the words “joint property” em- 


| ants” 


brace property held jointly or in part- 
nership, or in coparcenary, or in com- 
mon, and that the words “joint ten- 
é embrace tenants in common or 
in coparcenary. Orsburn v. Orsburn, 
196 Ky. 176, 179, 244 SW 417 (‘‘from 
these Code provisions it is apparent 
the legislative purpose was to dis- 
pense with the old common law dis- 
tinctions between the several differ- 
ent kinds of joint holdings, and to 
make them all co-tenants without re- 
gard to such technical differences’’). 
(3) Providing that tenants in com- 
mon, joint tenants, and coparceners 
shall be compelled to make partition. 
Lucy v. Kelly, 117 Va. 318, 84 SE 661. 

5. Bosley v. Burk, (Md.) 139 A 


543; Lucy v. Kelly, 117 Va. 318, 84 
SE 661. 
[a] Rule applied.—The fee simple 


owner of an undivided one third who 
also owns a life interest in the other 
two thirds is entitled to compel par- 
tition which will be worked out as 
follows: One third of the property 
will be laid off to him in fee simple, 
and one third in remainder to each 
remainderman, and complainant will 
be entitled to a life estate in each of 
the two remainders. Bosley v. Burk, 
(Md.) 139 A 543. 

6. Weedon v. Power, 202 Ky. 542, 
260 SW 385; Orsburn v. Orsburn, 196 
Ky. 176, 244 SW 417. 

[a] Rule applied.—A son holding 
a fee simple title to a one-half un- 
divided interest in a tract of land and 
a life estate in the other half, with 
remainder to his children, or to his 
lawful heirs in case he dies without 
leaving issue, is a joint holder with a 
brother and sister, who are the only 
other living persons that have any in- 
terest in the land, and whose only in- 
terest is a remainder contingent on 
his dying without issue surviving 
and is entitled to partition, to have 
set apart to him that part of the land 
upon which he has placed improve- 
ments if the allotment can be so made 
without injury or detriment to the 
other interests. Orsburn vy. Orsburn, 
196 Ky. 176, 244 SW 417. 

7. ‘Korb v. Stege, 192 Ky. 633, 635, 
234 SW 280 (under Civ. Code § 490 
providing that a vested estate in real 
property jointly owned by two or 
more persons [or owned as set out in 
subs 3] may be sold by order of a 
court of equity in an action brought 
by either of them, and subsection 3 
of this statute providing that “if the 
estate shall have passed by devise or 
descent to the widow and heir or 
heirs of a decedent, and the widow 
shall have a life right in a portion 
thereof, either as homestead or dower 
or by devise and the said property 
cannot be divided without materially 
impairing its value or the value of 
the plaintiff's interest therein’’), 
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life interest in an undivided part of a tract of land 
and the fee in the residue cannot maintain an action 
for partition against those holding a vested remain- 
der in the undivided part in which he has a life in- 


terest.§ 


[§ 173] 6. Owners of Unequal Estates in Posses- 
sion—a. Right To Partition among Themselves.° 
is not essential to the right to partition that the co- 
tenants shall have estates that are equal.'° 
cotenants in possession?! hold, respectively, estates 
in fee and for life,? or estates in fee and for years,** 
or estates in fee for years and for life,+* either one 
of the cotenants so situated is entitled to maintain a 
suit for partition against the others; and especially 
is the rule applicable where one of two cotenants in 
fee creates a life estate in his interest with remain- 
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unity of title, they have-a unity -of.possession and 
therefore are tenants in common.*® 
rule it is immaterial that the estate of the life ten- 
ant is determinable on his second marriage,*’ or 


In applying the 


whether the estate expectant on the life estate is in 


alt [§ 174] 


Where 


der over to another.t®> While these parties have not a 


8 Pabst Brewing Co. v. Melms, 
105 Wis. 441, 443, 81 NW 882, 76 
AmSR 921 (“there are no cotenants 
in possession, or entitled to posses- 
sion, so long as the life estate re- 
mains in esse. There being no co- 
tenancy in possession, the only joint 
or common interest between the 
plaintiff and the defendants is that 
existing between them as remainder- 
men or reversioners. By the ex- 
press terms of the statute, a remain- 
derman or reversioner cannot in that 
capacity maintain the action’’). 

9. Partition as affecting rights of 
remaindermen or reversioners see in- 
fra § 174. 

* 10. Hillens v. Brinsfield, 108 Ala. 
605, 18 S 604; Black vy. Washington, 
65 Miss. 60, 3 S 140. 

[a] As otherwise expressed, ‘“par- 
tition is of right between tenants in 
common where some have limited 
and some absolute interests . . 
though it involve another partition 
on the death of the party having a 
limited interest.” Caldwell v. Snyder, 
ae Pa. 1420; 423, 35 AD 996, 35 LRA 


ae Necessity of possession see su- 
pra 3 . 

12. Ala.—Hollis v. Watkins, 181 
Ala. 248, 61 S 893; McQueen v. Tur- 
ner, 91° Ala. 273, 8 S 863. 

Ga.-—Teasley v. Hulme, 150 Ga. 


495, 104 SE 151, 12 ALR 641 
Th Gh ee v. Puni, 14 Hawaii 

Ind.—Swain v. Hardin, 64 Ind. 85; 
Russell v. Russell, 48 Ind. 456; Long- 
lois v. Longlois, 48 Ind. 60. 

Kan.—Kinkead v. Maxwell, 75 Kan. 
50, 88 P 523; Johnson v. Brown, 74 
Kan. 346, 86 P 503. 

Ky.—Cammack v. Allen, 199 Ky. 
268, 250 .SW 963; Turley v. Turley, 
193 Ky. 151, 235 SW 18; Atherton v. 
Warren, 120 Ky. 151, 85 SW 1100 [ex- 
pressly overr Dineen v. Hall, 112 Ky. 
278, 65 SW 445, 66 SW 392, 238 KyL 
1615] (under express statutory au- 
thorization). 

Mass.—Allen v. Libbey, 140 Mass. 
82, 2 NE 791; Taylor v. Blake, 109 


Mass. 513; Hazard v. Little, 9 Allen 
260. 
Miss.—Black v. Washington, 65 
Miss. 60, 3 S 140. 
i 106 Nebr. 


736, 184 NW 172. 
N. ey ue peel Ve COLe i a Nemes 

Eq. 327, 64 A 461 

TSN AOA 9: 


NGC: 
McEachern v. Gilchrist, 75 


Palethorp, 194 
Duke v. Hague, 


‘Pa.—Palethorp Vv. 
Pa. 408, 45 A 322; 


10%, Ba. 675 Poundstone v. Everly, 31 
awl 

Tenn.—Freeman v. Freeman, 9 
Heisk. 301. 


Tex.—Tieman v. Baker, 63 Tex. 641. 


67 AmD 699 (recognizing rule). 
Va.—Carneal v. Lynch, 91 Va. 114, 
21 SE 959, 50 AmSR 83819. 
Wyo.—Field v. Leiter, 16 Wyo. 1, 90 


P 378, 92 P 622, 125 AmSR 997 (rec- 
ognizing rule). 

Eng.—Hobson vy. Sherwood, 4 Beav. 
184, 49 Reprint 309. 

[a] Reason for rule.—‘‘Can a ten- 
ant in fee simple of land, subject to 
a life estate in an undivided half, 
maintain a petition for partition, un- 
der the statute, against the tenant 
for life? We think that he can. He 
has an estate in passegsion in an un- 
divided half of the land, and an es- 
tate in remainder in the other half, 
expectant on the termination of the 
life estate. The tenant for life is 
entitled to the possession of an un- 
divided half, and the right of posses- 
sion of the other half must be in the 
tenant in fee simple; it can be in no 
one else. This unity of possession 
makes them tenants in common as to 
their estates in possession, and car- 
ries with it the right of partition 
of such estates.” Allen v. Libbey, 
140 Mass. 82, 83, 2 NE 791. 

13. Mussey v. Sanborn, 15 Mass. 
155; Palethorp v. Palethorp, 194 Pa. 
408, 45 A 322; Duke v. Hague, 107 
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14. Nichols v. Nichols, 28 Vt. 228, 
67 AmD 699; Lindley v. De la Pole, 
131 Wash. 657, 230 P 851. 

15. Tolson v. Bryan, 130 Md. 338, 
100 A 366 (he should not be permitted 
to defeat the right to partition in 
this manner, and the court may allow 
a partition in kind or a division of 
the proceeds of the sale according 
to the respective rights of the parties 
if this is authorized by statute). 

16. Ballard v. Johns, 80 Ala. 32, 
36; Allen v. Libbey, 140 Mass. 82, 2 
NE 791; and case supra note 15. 

“No unity of tenure, or unity of 
estate, is required, but only unity of 
the right of possession, although all 
of these unities may co-exist, and 
often do, in such tenancies.” Bal- 
lard v. Johns, supra. 

17. Hobson v. Sherwood, 4 Beay. 
184, 49 Reprint 309. 

18. Allen vy. Libbey, 140 Mass. 82, 
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19. See statutory provisions. 

[a] Held to confer this right are 
statutes: (1) Authorizing partition 
among those “holding,” ‘owning,’ or 
“having title to,” land and providing 
that if the land cannot be equally di- 
vided, the land may be sold and the 
proceeds’ divided. Shaw v. Beers, 
84 Ind. 528. (2) Authorizing parti- 
tion on the petition of any joint ten- 
ant, tenant in common, or any co- 
parcener, or any concurrent owner, 
and providing that the court may 
decree a sale and a division of the 
money arising from the sale among 
the parties according to their respec- 
tive rights. Tolson v. Bryan, 130 Md. 
338, 100 A 366. (3) Authorizing par- 
tition or sale for division of any prop- 
erty held by joint owners or tenants 
in common. McQueen v. Turner, 91 
Ala. 273, 8 S 863; Betz v. Farling, 274 
Ill. 107, 1183 NE 40; Tower v. Tower, 
141 Ind. 223, 40 NE 747. (4) Provid- 


Remainder or Reversion. 
number of jurisdictions,'® it is held that, when a life 
tenant of an undivided portion of a tract of land 
seeks partition from the fee owner of another un- 
divided portion, or vice versa, all persons having an 
interest in the premises may be joined as parties,”° 
and a partition judgment or decree rendered which 
will bind all interests whether in possession, rever- 
sion, or remainder,”?! thereby consummating a com- 


“111. 


the tenant in fee or in some other person.*® 
b. Where There Are Other Interests in 


Under the statutes of a 


~ 


ing for the sale of reat property held 
jointly by two or more persons if 
the property be in possession and 
cannot be divided without injuring 
its value, and further previding that 
all persons interested in the property 
who have not united in the petition 
shall be allowed to answer the peti- 
tion. Cammack vy. Allen, 199 Ky. 268, 
250 SW 963; Turley v. ‘Turley, 193 
Ky. 151, 235 SW 18; Atherton v. War- 
ren, 120° Ky. -151, 156, 85 Siw 1100 
(‘to take:any other view would be 
to hold that the Legislature intended 
that, although persons with a vested 
interest are in the possession of the 
property, they could be prevented 
from selling it on account of the 
small interests of remaindermen’’). 
(5) Providing that partition shall be 
conclusive on all parties named in 
the proceedings who have at the time 
any interest in the premises divided 
as owners in fee or as tenants for 
years or as entitled to the reversion, 
remainder, or inheritance of the 
premises at the termination of any 
particular estate therein, or who by 
any contingency in any will, convey- 
ance, or otherwise, may be or may be- 
come entitled to any beneficial in- 
terest in the premises. Freeman v. 
Freeman, 9 Heisk. (Tenn.) 301. 

20. See infra § 273. 

[a] Consent of life tenant un- 
necessary.—In partition proceedings 
instituted by the owner of an un- 
divided interest in fee, consent of 
the life tenant of the other undivided 
interest to a sale ofthe property is 
not required by a statute providing 
that in case of sale the court may, 
with the consent in writing of the 
person having the life estate, sell it 
with the rest. Betz v. Farling, 274 
107, 113 NE 40 (where, in con- 
struing Hurd Rev. St. [1915-1916] 
c 106 § 32, it was held that the stat- 
ute applies only to a case where one 
has a life estate in the whole or some 
definite part of the premises, so that 
there can be no unity of possession 
until the death of the life tenant, 
saying that this statute, if other- 
wise interpreted, would enable any 
party having an undivided interest to 
prevent a sale by the grant of a life 
estate and deprive the owner of an- 
other undivided interest of all rem- 


edy). 

21. Ala.—Wheat v. Wheat, 190 
Ala. 468, 67 S 420; Wheat v. Wheat, 
LOO Alas 46 LCi Ss. 41-7 ee Lomdsisays 
Watkins, 181 Ala. 248, 61 S 893; Let- 
cher v. Allen, 180 Ala...254, 60 S 828; 


McQueen v. Turner, 91 Ala. 273, 8 


Soh ke Gayle v. Johnston, 80 Ala. 
Tll.—Betz v. Farling, 274 Ill. 107, 
113 NE 40. 


Ind.—Tower v. Tower, 141 Ind. 223, 
soa Ne 747; Shaw v. Beers, 84 Ind. 
Ky.—Cammack vy. Allen, 199 Ky. 
268, 250 SW 963; Turley v. Turley, 
IU938tKoye LoL, 235 Sw 18 [dist Eversole 
v. Combs, 130 Ky. 82, 112 SW 1132 (on 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 174-176] 


plete, as distinguished from a temporary, partition.*? 
[§ 175] 7. Remaindermen and Reversioners—a. 
Right To Partition among Themselves—(1) In Gen- 
In consequence of the rule, both at common 
law and ia equity, that only those in possession or 
having the right to immediate possession were enti- 
tled to partition,?* it has been almost?‘ uniformly 
held that, in the absence of statutory authoriza- 
tion,?®> remaindermen or reversioners are not entitled 
to partition among themselves of the estate in re- 
mainder or reversion either at law or in equity dur- 
ing the existence of the particular estate in posses- 
sion,?® at least without the consent of the owner of 


eral. 


the ground that in that case there 
was a life estate in the entire prop- 
erty and consequently no estate in 
possession jointly owned by two or 
more persons)]; Walsh v. Parr, 110 
SW 300, 33 KyL 242; Craddock v. 
Smythe, 99 SW 216, 30 KyL 455; 
Stine v. Goodman, 92 SW 612, 29 KyL 
221; Harting v. Milward, 90 SW 260, 
28 KyL 776; Atherton v. Warren, 120 
Ky. 151, 85 SW 1100 [expressly overr 
Dineen v. Hall, 112. Ky. 273, 65 SwW 
445, 66 SW 392, 23 KyL 1615 51. 
Md.—Tolson v. Bryan, 130 Md. 338, 
100 A 3866. 
Tenn.—Freeman _ v. 
Heisk. 301. 
Va.—Carneal v. Lynch, 91 Va. 114, 
21 SE 959, 50 AmSR 819. 
Que.—Hough vy. Rheaume, 37 Que. 
K. B. 366. 

[a] Rule applied.—Partition may 
be maintained against the owners of 
three fourths of the fee by a father 
as owner of a life estate in one 
fourth of the land and as next friend 
of his infant son owning the rever- 
sion in one fourth because a combina- 
tion of the two estates constitutes 
a fee simple with a right of posses- 
sion to their one-fourth interest. 
Lewis v. Dunlap, 214 Ala. 577, 108 S 

-517 [dist Chapman y. York, 208 Ala. 
274, 94 S 90]. 
Conclusiveness of decree generally 
see infra § 415 et seq. 
22. Gayle v. Johnston, 80 Ala. 395 
(where it is said that this procedure 
is so much more promotive of the in- 
terests of the parties and contributes 
so much more effectively to the im- 
provement and preservation of the es- 
tate that it should always be pursued 
when practicable). 
Protection of remainderman or re- 
versioner see infra §§ 541, 931. 
23. See supra § 79. 
24. McClintic v. Manns, 4 Munf. 
(18 Va.) 328 (an early decision, where 
the contrary conclusion was reached). 
25, ‘See-intra '§ 176: 
Ala.—Henderson vy. Stinson, 
365, 92 S 453: Hamby v. 
HOS ALA Leto Satan; Las 
23; Wilkinson v. Stuart, 74 
Ala. 198. 

Cal.—Mills v. Stump, 20 Cal. A. 84, 
128 P 349. 

ara Gs v. Culver, 2 Root 


D. C.—Barrett v. Byrne, 21 D. C. 
274; Moore v. Shannon, 17 D. C. 157. 
Ga.—Smith v. Smith, 133 Ga. 170, 

65 SE 414. 
284 Ill. 


Tll.—Mechling 
484, 120 NE 542. 

Ind.—Fry v. Hare, 166 Ind. 415, 77 
NE 803; Coon v. Bean, 69 Ind. 474; 
Schori v. Stephens, 62 Ind. 441; Co- 
quillard v. Coquillard, 62 Ind. A. 489, 
113 NE 481. 

Iowa.—Shillinglaw v. Peterson, 184 
Iowa 276, 167 NW 709. 

_—Duke v. Allen, 198 Ky. 368, 
Packard, 16 


Ky 
248 ‘Sw 894. 

Mass.—Packard  yv. 
es 191; Sumner v. Parker, 7 Mass. 

Miss.—Bates v. Strickland, 139 
Miss. 636, 103 S 432; Lawson v. Bon- 
ner, 88 Miss. 235, 40 S 488, 117 AmSR 
738; Belew ,v. Jones, 56 Miss. 342. 

Mo.—Carson vy. Hecke, 282 Mo. 580, 

222 SW 850s 

Nev.—Conter v. Herschel, 24 Nev. 


Freeman, 9 


v. Meyers, 


rs 
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ate ESV Seetetayils 
H.—Brown v. Brown, 8 N. H. 93. 
N. J.—In re Burroughs, TSN Needs 
L. 284; Roarty v. Smith, 53 N. J. Ea. 
258, 31 A 1032; Young v: Rathbone, 
16 N. J. Eq. 224, 84 AmD 151; Reeves 
v. Reeves, 6 N. J. Eq. 156. : 
N. Y.—Soper v. Soper, 222 App. Div. 
103, 225 NYS 3;° Havey v. Kelleher, 
36 App. Div. 201, 56 NYS 889; Hughes 
v. Hughes, 30 Hun 349 [aff 2 NYCiv 
Proc 139, 11 AbbNCas 387, 638 HowPr 
408]; Striker v. Mott, 2 Paige 387, 
22 AmD 646. See Sullivan v. Sulli- 
van, 66 N. Y. 37 [dist and exp] Blake- 
ley v. Calder, 15 N. Y. 617] (where 
Allen, J., said that he could find no 
authority or precedent in the statute 
for allowing a partition among re- 
maindermen or reversioners subject 
to the life estate). Contra McGlone 
v. Goodwin, 3 Daly 185 (assuming to 
follow what was supposed to have 
been decided in Blakeley v. Calder, 


supra). 
N. C.—Osborne v. Mull, 91 N. C. 
2032. Wood Vv. Suge, 9L_N.,.C. 93,49 


AmR 639. 

Oh.—Rawson v. Brown, 104 Oh. 
St. 537, 136 NE 209; Eberle v. Gaier, 
89 Oh. St. 118, 105 NE 282; Tabler 
v. Wiseman, 2 Oh. St. 207; Elrod v. 
ee POhy Cie Ct. sol Oh een ee: 


Or.—Savage v. Savage, 19 Or. 112, 
23, P 890, 20 AmSR 795. 

Pa.—Ziegler v. Grim, 6 Watts 106. 

Tenn.—Robertson v. Robertson, 2 
Swan 197; Norment v. Wilson, 5 
Humphr. 310. 

Vt.—Baldwin vy. Aldrich, 34 Vt. 526, 
80 AmD 695; Nichols v. Nichols, 28 
Vt. 228, 67 AmD 699. 

W. Va.—Croston v. Male, 56 W. Va. 
205, 49 SE 136, 107 AmSR 918. 

Wis.—Pabst Brewing Co. v. Melms, 
400 Wis. 441, 81 NW 882, 76 AmSR 


o.—Field v. Leiter, 16 Wyo. 1, 
90 P 378, 92 P 622, 125 ‘AmSR 997. 
enh Evans Vie ‘Bagshaw, es tae) 
Ch. 340. 

[a] Reasons for rule.—(1) In ad- 
dition to the reason that partition is 
only permissible in case of estates in 
possession (see supra text and note 
23), (2) it has frequently been as- 
signed as reasons that no possible 
benefit could .be derived from a par- 
tition (Stout v. Dunning, 72 Ind. 343; 
Striker v. Mott, 2 Paige (N. Y.) 387, 
22 AmD 646; Tabler v. Wiseman, 2 
Oh. St. 207; Merritt v. Hughes, 36 
W. Va. 356, 15 SE 56), (3) because 
not being entitled to possession, they 
are not injured or inconvenienced by 
the fact that the property is undivid- 
ed (Duke v. Allen, 198 Ky. 368, 248 
SW 894; Hunnewell v. Taylor, 6 Cush. 
(Mass.) 472; Stevens v. Enders, 13 

N. J. L. 271; Eberle v. Gaier, 89 Oh. 
Sta LT'Sy 105 NE 282; Field v. Leiter, 
16 Wyo. O.0 poke centiOy gc wen Oa cen vei, 
AmSR 997), (4) because the remain- 
dermen can have by virtue of their 
estate equitable process of law to 
prevent waste and preserve the estate 
without partition (Merritt v. Hughes, 
36 W. Va. 356, 15 SE 56). (5) And 
it has been assigned as a further rea- 
son that circumstances might so 
change as that a partition during the 
particular estate in possession might 
turn out to be unequal and unjust at 
the time the remaindermen are en- 


the particular estate.?* 
by a statute providing that, where two or more per- 
sons holding and in possession of real property as 
joint tenants, or tenants in common in which either 
of them has an estate of inheritance or for life, or 
for years, any one or more of them may maintain 
an action for the partition of the property.?® 

[§ 176] (2) Under Special Statutory Authoriza- 
tion—(a) In General. 
-stated2® has been changed, in some jurisdictions, by 
statutes permitting partition among remaindermen 
and reversioners subject to the preceding estate in 
possession,*°® with such limitations, however, as are 
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And the rule is not changed 


The general rule just 


‘titled to the possession of their re- 
spective shares, (Stout v. Dunning, 
72 Ind. 343; Duke v. Allen, 198 Ky. 
3868, 248 SW 894; Soper v. Soper, 222 
App. Div. 103, 225 NYS 3; Baldwin v. 
Aldrich, 34 Vt. 526, 80 AmD 695; Mer- 
ritt v. Hughes, supra), (6) and that 
“the purposes of a person creating 
remainders may in many, perhaps 
in most, instances be defeated by a 
premature partition’ (Hunnewell v. 
Taylor, 6 Cush. (Mass.) 472, 476). 
(7) These reasons have been sum- 
marized,as follows: ‘'The reason for 
the rule is that the objects of the 
partition are to avoid the inconven- 
iences which result from a joint or 
common possession and enable the 
petitioner to possess, enjoy and im- 
prove his share in severalty. There- 
fore if the petitioner is neither in 
possession nor entitled to possession, 
he could not possess and enjoy his 
share in severalty even if it were set 
apart to him, and that being true, 
there are no inconveniences of .a joint 
or common possession of which he 
can complain. Not only, then, would 
the proceeding fail of its purpose, 
but the partition, though equal when 
made, might be very unequal when 
the estate should vest in possession.” 
Duke v. Allen, supra. 

[b] Rule applied.—(1) The heirs 
of a deceased wife who inherited real 
estate are not entitled to partition 
during the life of the tenant by the 
curtesy. Barrett v.. Byrne, 2. pc 
274. (2) A wife owning land in fee, 
not separate estate, whose husband 
has made a deed passing such estate 
as is vested in him as husband, can- 
not, while such estate continues, com- 
pel partition. Merritt v. Hughes, 36 
W. Va. 356, 15 SE 56. 

[ec] Case not within rule.—W here 
an heir is the owner of an undivided 
one fifth of land subject to dower 
and the widow’s life estate in an un-. 
divided four fifths, they hold as ten- 
ants in common and are entitled to 
partition under a statute permitting 
any one or more of several tenants 
in common to maintain an action for 
partition. They do not hold as joint 
tenants or tenants in common a vest- 
ed remainder or reversion within a 
statute prohibiting a sale and par- 
tition by persons holding such estate 
without the consent of the owner of 
the particular estate. Havey v. Kel- 
leher, 36 App. Div. 201, 56 NYS 889. 

27. Buckis-v. Townsend, LOO. No J. 
Eq. 374, 186 A 432; Smith v. Gaines, 
39 N. J. Hq. 545. 

28. Hughes v. Hughes, 2 NYCiv 
Proce 139, 11 AbbNCas 37, 63 HowPr 
408 [aff 30 Hun 349]. 

29. See supra § 175. 

30. Cal.—Geary v. De Espinosa, 51 
Cale AT sb2y L9G 90t 

Conn.—Webster  v. Merriam, 9 
Conn. 225. 

Ill.—Gahan v. Golden, 330 Ill. 624, 
162 NE 164; Thomas v. Stoakes, 328 
Til. 115, 159 NE 269; Wells v. Dalies, 
318 Ill. 301, 149 NE 279; Chiniquy v. 
Christophel, 318 Il. 101, 148 NE 857; 
Voellinger v. Kirchner, 314 Ill. 398, 


145 NE 638; Schmidt v. Schmidt, Sila 
Ill. 458, 143 NE Tye McGinnis Vv. 
Campbell, 274 Til. 82, 113 _ NE 102; 


Richardson v. Van Gundy, ramet all: 476, 
111 NE 494; Deadman v. Yantis, 230 
Ill. 243, 82 NE 592, 120 AmSR 291; 
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prescribed by the statutes in terms and such further 
limitations as have been imposed by the courts in con- 
Within these limitations par- 
tition is a matter of right and not of mere grace,*? 
and the right is not affected by the fact that the fee 
is determinable on some future event,®? or by the 
fact that a part of the premises are occupied by a 
railroad company under a deed from the life ten- 
And by the provisions of some of these stat- 
utes, if the remainder is not divisible, it may be sold 
without the life estate and the proceeds divided,*°® 
or if the life tenant consents the whole estate may be 
Nevertheless, even when 
partition among remaindermen is authorized by stat- 
ute, it should not be allowed except in a case coming 
clearly within the terms of the statute.*§ 

[§ 177] (b) Limitation on Right Conferred by 
The right so conferred®® has been held to 
be subject to some limitations.*° No partition may 
be had among remaindermen or reversioners where 
the members of the class in which the remainder is 
vested cannot be ascertained until the death of the 


struing the statutes.*? 


ant.°* 


sold,*® but not otherwise.*? 


Statute. 


Dee v. Dee, 212 Il). 338, 72 NE 429; 
Ruddell v. Wren, 208 Ill. 508, 70 NE 
451; Scharpf v. Schmidt, 172 LIl. 255, 
50 NE 182; Drake v. Merkle, 153 Ill. 
318, 38 NE 654; Hilliard v. Scoville, 
52 Ill. 449; Scoville v. Hilliard, 48 
Ill. 453. See Mechling v. Mevers, 284 


oa 484, 120 NE 542 (recognizing 
rule). 

La.—Kaffie v. Wilson, 130 La. 350, 
57 S 1001; Smith v. Nelson, 121 La. 
170, 46 S 200. 


Md.—Billingslea v. Baldwin, 23 Md. 


85. 

Mo.—Byars v. Howe, 311 Mo. 14, 
276 SW 48, Dennig v. Mispagel, 260 
SW 72; Gray v. Clement, 283 Mo. 100, 


227 SW 111; Carson v. Hecke, 282 
Mo. 580, 222 SW 850; Crowley v. 
Sutton, 209 SW 902; Flournoy v. 
Kirkman, 270 Mo. '1, 192 SW 462; 


he dy v. Brant, 96 Mo. 552, 10 SW 


N. J.—Roarty v. Smith, 53 N. J. 
Eq. 253, 31 A 1031; Smith v. Gaines, 
38 N. J. Eq. 65 [rev on other grounds 
39 N. J. Hg. 545]. 

N. Y.—Harding v. Craft, 21 App. 
Div. 139, 47 NYS 450 (recognizing 
right but ‘thholding that facts shown 
did not bring the case within the 
statutes); FElowell v. Mills, 7 Lans. 
193 [aff 56 N. Y. 226]; Green v. Head, 
54 Mise. 454, 104 NYS 383; Prior v. 
Hall, 18 NYCivProc 83 {rev on other 
grounds: (49) Hun 502,02 (NYS 5231; 
Mason v. Mason, 2 HowPrNS 515. 

N. C.—Pendleton v. Williams, 175 
N. C. 248, 95 SE 500; Baggett v. Jack- 
son, 160 N. C. 26, 76 SE 86; Aydlett 
v. Pendleton, 111 N. C. 28, 16 SE 8, 
82 AmSR 776. 

Or.—Savage v. Savage, 19 Or. 112, 
23 P 890, 20 AmSR 795. 

Pa.—Iin re Lloyd, 281 Pa. 379, 126 
A 806; McDonald v. McDonald, 256 
Pa. 304, 100 A 867. 

S. C.—Witherspoon v. Dunlap, 12 
Sen Cr a ao 4 Gy 

Tenn.—Rutherford v: 
116 Tenn. 383, 92 SW 1112, 115 AmSR 
799; Bierce v. James, 87 Tenn. 538. 11 
SW 788; Muldoon v. Trewhitt, (Ch. 
A) 3c 8 w 109% Henry ‘vy. .Henry,.1 
Tenn. Ch. A. 240. 

{a] Rule applied.—(1) Land, de- 
vised to a testator’s wife for life witn 
remainder to the heirs in fee, may 
be partitioned by the remaindermen 
during the life of the wife, subject to 
her estate. Haves v. McReynolds, 
144 Mo. 348, 46 SW 161. (2) Where 
a will, after giving widow life estate, 
made no disposal of the remainder, it 
descended as intestate estate to the 
testator’s sons as tenants in common, 
any one of whom has a legal right to 
bring suit for partition. Schmidt v. 
Schmidt. 292 Ill. 275, 126 NE 736. 

{b] In Minnesota (1) the cases 


Rutherford, 


PARTITION 


age.*> 


support the rule of the text. Smalley 
v. lsaacson, 40 Minn. 450, 42 NW 352; 
Cook v. Webb, 19 Minn. 167. (2) 
And a later decisioh Sséems to even 
further extend the rule. MHeintze v. 
Wilhelm, 151 Minn. 195, 196, 186 NW 
305 (‘where there is an estate in 
severalty for life or years in the prop- 
erty to be partitioned, the partition, 
whether in kind or by sale, should be 
made subject to such estate, unless 
it be clearly shown that a due regard 
for the interest of all parties requires 
that the precedent estate be included 
therein.” However, the supreme 
court upheld a decree in which the 
sale was made subject to the life 
estate on the ground that it was not 
shown that the interest of all par- 
ties would be served by a sale of the 
entire estate). 


81. See infra § 177. 

32. Whitaker v. Rhodes, 242 Ill. 
146. 89 NE 677; Miller v. Lanning, 
211° HI. 620,71 NE 1115. 


Absolute right to partition in gen- 
eral see supra § 48 


33. Betz vy. Farling, 274 Ill. 107, 
113 NE 40. 
34. Stahl v. Buffalo, ete., R. Co., 


262 Pa. 493, 106 A 65 (such a deed, 
although valid against the life ten- 
ant, confers no rights against the 
remaindermen). 

35. Cummins v. Drake, 265 Il. 111, 
106 NE 456; Baggett v. Jackson, 160 


NETCR26 1G) Seo ou 

86. Chiniquy v. Christophel, 318 
PI 1005 1148) ONE 8575 Cummins wv. 
Drake, 265 Ill. 111, 106 NE 456. 

37. Schmidt v. Schmidt, 311 Il. 
458. 143 NE 75. 

Partition in kind or by sale gen- 
erally see infra §§ 439-455. 

88. Harding v. Craft, 21 App. Div. 
139) 47 NYS 4503) Prior v. Prior) 41 
Eun: 6135 SaNY St..249. 

fal Bule applied.—Code Civ. Proc. 
§ 1533 provides that, where two or 
more persons hold land as joint ten- 
ants, or as tenants in common of a 
vested remainder or reversion, any 
one or more of them may maintain 
an action for the partition of the 
real provnerty in which it attaches 
subject to the interests of the per- 
sons holding the particular estate 
therein, but in such action the prop- 
erty cannot be sold except with their 
consent. In an action for partition 
under this statute, if an actual par- 
tition cannot be had without great 
prejudice to the parties, a sale can- 
not be decreed. Under these circum- 
stances it is necessary to dismiss the 
complaint. Prior v. Prior, 41 Hun 
613, 5 NYSt 249; Scheu v. Lehning. 
a1 Hun, “335 94) NY CivProc ssp, 66 
HowPr 231. 

39. See supra § 176. 


q 


[§§ 176-177 


life tenant, so as to set off their shares in severalty,** 
although it has been held that, where the estate of 
one group of remaindermen is one undivided half 
and the estate of another group of remaindermen is 
the other undivided half of the property, the mere 
fact that the quantity of the interest of the various 
members of the respective groups as among them- 
selves is unascertainable constitutes no legal objec- 
tion to setting apart to each group one half of the 
lands owned in common if either group desires it.*? 
A further limitation is that partition may not be 
had where it would be in violation of a condition 
or restriction imposed upon the estate by one under 
whom the remainderman claims.** 
Part of estate owned by infants. 
not be allowed where part of the estatesis owned by 
infants and the court finds that a partition will not 
be to their best interests,** notwithstanding the stat- 
ute declares in terms that one or more persons in- 
terested in real estate may compel partition whether 
any or all of the claimants are minors or of full 


40. See cases infra notes 41-43. 

41. Whittaker v. Porter, 321 Ill. 
368, 151 NE 905; Chiniquy v. Chris- 
tophel, 318 Ill. 101, 148 NE 857; Gibbs 
v. Andrews, 299 Ill. 510, 132 NE 544; 
Dustin v. Brown, 297 Ill. 499, 130 N® 
859; Riehardson v. Van Gundy, 271 
Ill. 476, 111 NE 494; Seymour v. 
Bowles, 172 Ill. 521, 50 NE 122. 

[a] Thus partition cannot be made 
of an estate in remainder where the 
remainders while vested in the chil- 
dren already born to the life tenant 
are contingent in quantity until the 
death of the life tenant because of 
the possibility of the birth of other 
children who will have a right to 
share in the estate. Th reason is 
that it is impossible in these circum- 
stances to ascertain the number of 
shares into which the estate must be 
divided or the quantity to which any 
remainderman may be entitied. 
Whittsker v. Porter, 321 Ill. 368, 151 
NE 905; Richardson v. Van Gundy, 
271 Ill. 476, 111 NE 494. 

42. Whittaker v. Porter, 321 Ill. 
368, 151 NE 905. 

43. Chinigquy v. Christophel, 
Ill. 101,°:148 NE 857; MHeininger v. 
Meissmer, 261 Ill. 105. 103 NE 565; 
Dee v. Dee, 212 Ill. 338, 72 NE 429; 
Re Asselstine, 1 OntWR 128. And see 
supra § 130 et seq. 

[a] Rule applied.—Partition can- 
not be had of a remainder under a 
will giving the testator’s property to 
his wife with full use and control of 
the same during her natural Hfe 
with remainder over to his children 
in equal shares and further provid- 
ing that ‘if any of my said children 
have by that time died without is- 
sue, then the respective share of 
such child shall revert to the other 
of my children.”” The language of 
the will showed that the testator in- 
tended to postpone a division of the 
lond until the death of his widow. 
Heininger v. Meissmer, 261 Ill. 105, 
106, 103 NE 565. 

44. Whitaker v. Rhodes, 242 Til. 
146, 89 NE 677; Miller v. Lanning, 
211 Ill. 620, 71 NE 1115. 

(onthe imperative right to partition 
is limited where part of the estate is 
owned by infants, and jwhenever the 
jurisdiction of a court of equity is in- 
voked on their behalf or for the pro- 
tection of their property it is the du- 
ty of the chancellor to ascertain 
whether the partition will result 
beneficially to such infants or to 
their detriment, and if it is found 
that it is not to their interest, par- 
tition should be denied.” Mechlinge 
Mp Bis 284 Ill. 484, 489, 120 NE 


45. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 177-181] 


Want of consent. If the statute requires the con- 
sent of the owner of the particular estate to the 
partition,*® or the consent of all parties,*’ no parti- 
tion is permissible without such consent. And if 
some of the parties whose consent is required are 
minors or insane persons, there can be no partition 
because they are incapable of consenting to a par- 
tition.*§ 

[§ 178] (8) Contingent Remainders or Reversions. 
The rule that, in the absence of special statutory 
authorization, there can be no partition between re- 
maindermen or reversioners*®? applies with special 
force to contingent remainders.®® And even in ju- 
risdictions where partition between remaindermen 
and reversioners is authorized by statute,°®! there can 
be no partition of a contingent remainder or rever- 
sion either in’ kind or by sale for division,®* because 
their estate and interest cannot be determined until 
the event happens upon which the remainder vests.°* 
Still less is there such a right where the purpose of 
the will under which all the parties claim would be 
defeated by its exercise.°* Some of the statutes au- 
thorizing partition between remaindermen and re- 
versioners are in terms limited to those which are 

46. Portnow v. Portnow, 90 N. J. 
Eq. 570, 107 A 148; Roarty v. Smith, 
53: N. J. ig! 258, 31 A L031; Smith v. 52. 


Gaines, 39 N. J. Eq. 545 [rev 88 N. J. | 508, 
Eq. 65]; Soper v. Soper, 222 App. 
Div. 103, 225° NYS 3. 
[a] Filing written consent.—If | Pick. 333. 
the statute requires a written consent 
in writing to be filed by the persons | 72; 
holding the particular estate, there | 671, 
can be no partition unless this re- N. 
quirement is complied with. Sopver/104 NYS 383. 
v. Soper, 222 App. Div. 103, 225 NYS 
3; Harding v. Craft, 21 App. Div. 139, | 121, 95 SH 51; 
47 NYS 450. IN. Cr 652; 


severalty,’ 
jurisdiction’”’). 


70 NE 751; 


172 SW 23. 


conferred by the statute relative to| AmSR 776; 
dower does not give her an estate| N. C. 477; 


PARTITION 


T1l.—Ruddell v. Wren, 208 Ill. 
Seymour v. Bowles, 
72 TAY 521550) IN 12:2: 

Mass.—Wainwright  v. 


Mo.—Dennig v. Mispagel, 
Stockwell v. Stockwell, 


Y.—Green v. Head, 54 Misc. 454, 


N. C.—Makely v. 
Vinson v. Wise, 159 53. 
75 SE 732; 
[b] A widow’s right of possession | Pendleton, 111 N. C. 28, 16 

Simpson v. Wallace, 83 
‘Justice v. Guion, 76 N. C. 


\ 
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vested in character,*® but this is not mhecesnary to 
prevent partition in this class of cases.°° Neverthe- 
less, where statutory authority for the partition of 
remainders exists, if the remainder in half of an es- 
tate is vested the owner of such remainder is entitled 
to partition, although the remainder in the other half 
is contingent.>* 

[§ 179] (4) On Determination of Particular Es- 
tate. Where the intervening estate has been de- 


.termined by operation of law,°® as by the death 


of the life tenant,°® partition will lie. And such 
is the case where the owner of the intervening es- 
tate has conveyed all his interest to the remainder- 
men.°° And it has been held that, on determination 
of the intervening estate, partition les, although 
there is a possibility that some person might there- 
after come into existence who would take, by execu- 
tory devise, an interest in the property.®+ 

[§ 180] (5) On Waiver or Disclaimer of Right by 
Life Tenant. Independently of any statutory provi- 
sion on the subject, partition may be decreed among 
remaindermen where the life tenant waives or dis- 
claims his right to the life estate.°? 

[§ 181] (6) On Consent of Life Tenant or of Par- 


from whence comes its; trust and use for the support of her- 


self during her lifetime and the sup- 
port of testator’s children during 
their minority, and after the widow’s 
death the property was to be equally 


Dorr, 13] divided among the testator’s chil- 


dren or their heirs, plaintiff, a 
260 SW | daughter of testator, has no such 
262 Mo.| vested interest during the lifetime 


of the widow as entitles her to par- 
tition. Cleere v. Riley, 123 Misc. 9, 
204 NYS 44 [aff 210 App. Div. 813 
mem, 205 NYS 917 mem]. 

Betz v. Farling, 274 ‘Tn. 107, 
113 NE 40; Heininger v. Meissmer, 
261 Ill. 105, 103 NE "B63 Rutherford 
v. Rutherford. 116 Tenn. 383, 92 SW 
1112, 115 AmSR 799. 


ShOLew Li oaiNe Cs 


Aydlett v. 
SE 8, 32 


and make her a particular tenant 
within the statute requiring the con- 
sent of the particular tenant before 
partition can be made. Bleecker v. 
Hennion, 23 N. J. Eq. 123. 

47. Carson v. Hedke. 282 Mo. 580, 
222 SW 850. 

48. Carson v. Hecke, supra. 

49. See supra § 175. 

50. Stevens v. Enders, 13 N. J. L. 
271; Striker v. Mott, 2 Paige (N. Y.) 
387, 22 AmD 646. See Williams v. 
Hassell, 74 N. C. 484 (as sustaining 
this view). 

51. See supra §§ 176, 177. 

[a] Right held not conferred by 
statutes: (1) Providing generally 
for the partition of remainders, such 
statutes including only vested re- 
mainders. Aydlett v. Pendleton, 111 
N 28,16. ‘Ss, 32) AmoR ©7765 
Muldoon v. Trewhitt, (Tenn. Ch. A.) 
38 SW 109. See Makely v. Shore, 175 
N. C. 121, 95 SE’ 51 (as sustaining 
this view). (2) Providing that if, 
from the nature and amount of the 
property sought to be divided and 
the number of the owners, it appears 
that partition in kind cannot be made 
without great prejudice to the own- 
ers, an order of sale may be made, 
Stockwell v. Stockwell, 262 Mo. 671, 
682, 172 SW 23 (“It singles out and 
specifies the instances in which it is 
intended to give the court such ju- 
risdiction and the ground upon which 
it may be exercised. It rests only 
upon the nature and amount of the 
‘property and the number of the own- 
ers. It leaves the matter of title 
necessary to call it into-action to the 
first section, which requires that it 
be a joint tenancy, a tenancy in com- 
mon or coparcenary, and stands up- 
on the ground that, as was said by 
this court in Martin v. Trail, 142 Mo. 
85, 97, ‘the’primary object in a par- 
tition suit is to separate interests in- 
to distinct.*portions of the land to 
be held by the respective owners in 

€ 


442. 

S. C.—Davis v. Davis, 144 S. C. 205, 
142 SE 496. 

Tenn.—Jordan v. Jordan, 144 Tenn. 
378, 239 SW 423; Smith v. Smith, 
(Che AS)VeT Sw 198: 

[a] RBule applied.—(1) One’s 
chance of an estate if female life 
tenants die without lineal descend- 
ants surviving them will not support 
an action for partition. Hill v. San- 
gamon, i. & TT. Co: 295 Tl. 619, 129 
NE 554. (2) Testator gave the home 
property, where he lived, and ad- 
joining lots, to his wife, “for and 
during her natural life, for the joint 
use and benefit of herself and chil- 
dren,” the fee simple title to go to 
such children share and share alike, 
and directed that, if any of them 
died without issue, then such share 
or shares should go to their brothers 
and sisters, share and share alike. 
It was held that, whether the inter- 
est in the remainder estate be treat- 
ed as a contingent remainder or as an 
executory devise, such property was 
not subject to partition at the suit 
of one who acquired title under a 
trust deed executed by the wife and 
three of the four children. Muldoon 
vy. Trewhitt, (Tenn. Ch. A.) 38 SW 
109. (3) Where testator devised cer- 
tain property to two nieces, one half 
to each, for their sole and separate 
use, during their natural lives, with 
remainder over to their respective 
heirs, and expressly stipulated that 
if either should die without children 
“the share of the one so dying shall 
go to the survivor or the surviving 
children,” it was held that a contin- 
gent remainder was created which 
could not be determined until the 
death of both life tenants, and there 
could be no partition of such interest. 
Rutherford v. Rutherford, 116 Tenn. 
383, 385, 92 SW 1112, 115 AmSR 799. 
(4) Under a will giving to the wid- 
ow testator’s entire estate, to hold in 


Buckner v. Buckner, 


“Partition can only be made and 
awarded to parties whose interests 
are fixed and are ascertainable, hav- 
ing due regard to and preserving all 
contingent rights on this’ point.” 
Muldoon v. Trewhitt, (Tenn. Ch. A.) 
38 Sw 109, 116. 

ods  Makely- iv. (Shorey 1755 eNeen Ce 
ie 95 SE 51. And see supra §§ 119— 


[a] As, for instance, where the 
life tenant is given complete control 
with power to take such property as 
she needs for her own support, with 
power to sell to pay debts, or to 
make an equal division among the 
testator’s children, and with power 
to give any child’s interest to the 
grandchildren charged only with the 
support of the child, a partition of 
the realty by order of the court would 
take from her all these nowers which 
she is given by the will. Makely v. 
Shore, 175 N. C. 121, 95 SE 51. 

55. See statutory provisions. 

56. See cases supra notes 50-55. 

LO%s- Betz iv. Marling, 274 ill e107, 
113 NE 40 (the vested remainder in 
one half may be separated from the 
undivided half in which the remain- 
der is contingent). 

58. Gilmore’s Succ., 154 La. 105, 97 
S 330; Eberle v. Gaier, 89 Oh. St 118, 
105 NE 282 (dictum); Qavis Vv. Davis, 
144 S. C. 205, 142 SH 496. 

59. Trawick v. aieae, 85 Ala. 342, 
5 S 83; Rail v. Dotson, 22 Miss. 176; 
(Mo.) 210 SW 
887, Davis v. Davis, 144 S. C. 205, 
142 SH 496. 

60. Eberle v. Gaier, 89 Oh. St. 118, 
105 NE 282 (dictum). 

61. Buckner v. Buckner, (Mo.) 210 
SW 887. 

{a] This is on the theory that the 
entire fee ‘including all the posses- 
sory rights are present and represent 
the executory possibilities. Buckner 
v. Buckner, (Mo.) 210 SW 887. 

62. Ala.—Clements v. Faulk, 181 


344 [47 C.J.] 


ties Interested. Independent of statute, it seems 
that partition may be had between remaindermen if 
the owner of the particular estate consents thereto ;°? 
and, on the other hand, if consent of the owner of — 
the life estate®* or of all parties in interest®® is made 
a condition precedent to the right to maintain an 
action for partition, no partition is permissible with- 


out such consent. 


[§ 182] b. Right To Partition against Tenants for 
In the absence of. 
special statutory authorization,®® remaindermen or 
reversioners are not entitled to maintain proceed- 
ings at law or in equity for partition either in kind 
or by sale for division against a tenant for years,®* 


Life or Years—(1) In General. 


Ala. 219, 61 S 264. : 

Iowa.—Frahm v. Seaman, 179 Iowa 
144, 159 NW 206. 

N. C.—Sides v. Sides, 178 N. C. 554, 
101 SE 100. : 

Pa.—Scheible’s Est., 5 Pa. Co. 601. 

W. Va.—Brown v. Brown, 67 W. Va. 
251, 67 SE 596, 28 LRANS 125, 21 
AnnCas 263; Bice v. Nixon, 34 W. Va. 
107, 11 SE 1004. F 

[a] Rule applied.—Where a will 
provides that the “home place shall 
remain a home for all the single 
members of the family as long as 
they shall live, if they choose to do 
so, and then be divided between the 
next of kin,’ the single members of 
the family holding the life estate may 
surrender all their rights therein and 
ask that the property go immediately 
to the remaindermen and _ thereby 
take their alternative rights under 
the will. Sides v. Sides, 178 N. C. 
554, 556, 101 SE 100. 

63. Smith v. Gaines, 39 N. J. Ha. 
545. 
Consent generally see supra § 84. 


64. See supra §§ 176, 177 

65. See supra § 177. 

66. See infra § 183. 

67. Simmons v. MacAdaras, 6 Mo. 
A. 297. 

68. Ala.—Powe v. Payne, 208 Ala. 


527, 94 S 587; Shannon v. Ogletree, 
202) Ala. 219, 80 S 41, 200 Ala. 539, 
76 S 865; Jordan v. Walker, 201 Ala. 
248, 77 S 838; Letcher v. Allen, 180 
Ala. 254, 60 S 828. 

Ky.—Swearingen v. Abbott, 99 Ky. 
271, 35 SW 925. 

Md.—Tolson y. Bryan, 130 Md. 338, 
100 A 366. : 

Mass.—Allen vy. Libbey, 140 Mass. 
82, 2 NB 791. 

Minn.—Hanson y. Ingwaldson, 77 
Minn. 533, 80 NW 702, 77 AmSR 692. 

Miss.—Belew v. Jones, 56 Miss. 342. 

Mo.—Byars v. Howe, 311 Mo. 14, 
276 SW 43; Gray v. Clement, 286 Mo. 
100, 227 SW 111; Carson v. Hecke, 
282 Mo. 580, 222 SW 850; Stockwell 
v. Stockwell, 262 Mo. 671, 172 SW 23. 

Nebr.—Weddingfeld v. Wedding- 
feld, 109 Nebr. 729,.192. NW 227; 


Alexander v. Alexander, 26 Nebr. 68, | 


41 NW 1065. 

N. Y.—Hughes v. Hughes, 2 NYCiv 
Proe 139, 2 McCartyCivProe 100, 11 
AbbNCas 37, 63 HowPr 408 [aff 30 
Hun 349]. 

Oh.—Tabler v. Wiseman, 2 Oh. St. 
207; Burbeck v. Spollen, 6 Oh. Dec. 
(Reprint) 1118, 10 AmLRec 491; El- 
ROGMVA ED ASS a Oh. Cir wOtmoor On, 
Gir. Dec. -23. 

Or.—Savage v. Savage, 19 Or. 112, 
23 P 890, 20 AmSR 795. 

Pa.—Lee’s Est., 13 Phila. 291. 

Tex.—McCommas v. Curtis, 62 Tex. 
Civ. A. 227, 130 SW 594. 

Va.—Seibel v. Rapp, 85 Va. 28, 6 
SE 478. 

Ont.—Murear v. Bolton, 5 Ont. 164. 

[a] Reasons for rule.—In accord- 
ance with well settled principles else- 
where considered (see supra § 72 
et seq), (1) the right to maintain 
a suit of this character must be de- 
nied because the remaindermen or 
reversioners are not cotenants with 
the owner of the estate for life or 


PARTITION 


[$§ 181-183 


or against one who has a life estate in the entire 
property,®’ even though such life tenant has also an 
undivided interest in remainder.®® 
sions hold or state without qualification that, in the 
absence of special statutory authorization, remain- 
dermen or reversioners cannot maintain proceedings. 
for partition in kind or by sale for division against 


And many deci- 


a tenant for life,7° it being considered as of no con- 


Rule. 


years (Street v. Watts, 202 Ala. 622, 
81 S 564; Weddingfeld v. Wedding- 
feld, 109 Nebr. 729, 192 NW 227), (2) 
and because the right to partition 
depends upon actual or constructive 
possession of the land (Chapman v. 
York, 208 Ala. 274, 94 S 90; Fies v. 


Rosser, 162 Ala. 504, 50 S 287, 136 
AmSR 57; Weddingfeld v. Wedding- 
feld, supra; Savage v. Savage, 19 Or. 


112, 23 P 890, 20 AmSR 795; and see 
supra § 107), (3) and the immediate 
right to participate in the immediate 
use of the proceeds of a sale for 
partition if that is.sought (Chapman 
v. York, supra). “¢4) And where by 
statute partition between remainder- 
men or reversioners subject to the 
life estate is permitted there can be 
no necessity for disturbing the life 
tenant because there can be an ac- 
tual partition as between the rever- 
sioners or remaindermen by each tak- 
ing his share in severalty, subject 
to the life estate. Hanson v. Ing- 


waldson, 77 Minn. 533, 80 NW 702, 
77 AmSR 692; Smalley v. Isaacson, 
40 Minn. 450, 42 NW 352. 

{b] Rule applied.—(1) Grantees, 


under a deed reserving the rents to 
grantor for life, which amounts to 
reservation of a life estate, cannot file 
a bill for partition, not being entitled 
to immediate possession or enjoy- 
ment of any estate. Powe v. Payne, 
208 Ala. 527, 94 S 587. (2) Where a 
widow has a life estate in all the 
lands of which her husband died 
seized, the heirs cannot maintain an 
action of partition against her and 
disturb her possession. Alexander v. 
Alexander, 26 Nebr. 68, 41 NW 1065. 
(3) Where by the death of the chil- 
dren, the widow who _ theretofore 
had only a dower interest in the es- 
tate becomes entitled to a life in- 
terest in the entire estate, proceed- 
ings in partition cannot be main- 
tained by the collateral heir of the 
Gerceat Lee’s Est., 13 Phila. (Pa.) 


69. Shannon v. Ogletree, 202 Ala. 
219, 80 S 41, 200 Ala. 539, 76 S 865. 
70. Kan.—Johnson vy. Brown, 74 
Kan. 346, 86 P 503 (recognizing rule). 
Mo.—Carson v. Hecke, 282 Mo. 580, 
592, 222 SW 850 [disappr Doerner v. 
Doerner, 161 Mo. 399, 61 SW 801; 
Sikemeier v. Galvin, 124 Mo. 367, 27 
SW 551; Preston v. Brant, 96 Mo. 552, 
10 SW 78 where it was said: ‘“What- 
ever support these three decisions 
last mentioned may lend to the view 
that life tenants may sue remainder- 
men in partition, and vice versa, was 
taken away by a later decision (Hill 
v. Hill, 261 Mo. 55, 168 SW 1165), 
where it was said regarding them: 
‘While the three cases mainly relied 
upon by appellant may not have been 


expressly overruled, they have been | 


intentionally disregarded in cases 
where they are cited and could have 
been followed. We hold they are not 
controlling authorities in this State 
as far as they conflict with the con- 
clusion announced in this case.’ The 
conclusion referred to was against 
the right of persons to whom a tes- 
tator had devised land ‘during their 
natural lives,’ with remainders over, 


sequence whether the estate for life is in all or only 
a part of the land sought to be partitioned.*+ 

[§ 183] (2) Statutory Provisions as Affecting 
While the construction. placed on some parti- 
tion statutes’? has changed or limited the general 
rule just stated,7* as, for example, to confer the right 


to maintain an action to partition 
by a sale of the land§ the value of 
their life estates to be paid to them 
out of the proceeds’’]. 

N. Y.—Sullivan v. Sullivan, 66 N. 
Y. 37 [dist Blakeley v. Calder, 15 N. 
Y. 617 on the ground that all that 
was decided in that case was that 
Whether a party having a vested Iu- 
ture estate in lands without a pres- 
ent right of possession may institute 
proceedings for partition or not, if 
the court had original jurisdiction of 
the subject matter and acquired ju- 
risdiction of the parties in interest, 
they were concluded by its judgment 
and that the purchaser at the sale 
under the judgment in partition de- 
rived a perfect title. The case was 
further distinguished on the ground 
that the action was brought by one 
remainderman against other individ- 
uals seized of the life estate in re- 
mainder and in common with him]; 
Harding v. Craft, 21 App. Div. 139, 47 
NYS 450; Hughes v. Hughes, 30 Hun 
349 [aff 2 NYCivProc 139, 11 AbbN 
Cas 37, 63 HowPr 408]. Contra Chisn 
ag Keith, 1 Hun 589, 4 Thomps. &NC! 


N. C.—Bragg v. Lyon, 93 N. GC. 151; 
Parks v. Siler, 76 N. C. 191. 

Va.—Turner y. Barraud, 102 Va. 
324, 46 SE 318. 

Eng.—Evans v. Bagshaw, L. R. 5 
Ch. 340. 

[a] Reasons for rule.—(1) The 
principal reason assigned is that to 
entitle one to institute proceedings 
for a partition of land, he must be in 
the actual or constructive possession 
of the land sought to be partitioned. 
Sullivan v. Sullivan, 66 N. Y. 37 [rev 
4 Hun 198]. (2) And it is further 
said that any partition which might 
be made at the instance of a remain- 
derman, although equal when made, 
might be very unequal when the es- 
tate should vest in possession (Sulli- 
van v. Sullivan, supra; Soper v. So- 
per, 222 App. Div. 108, 225 NYS 3); 
(3) and that if actual partition could 
not be made and a sale should be 
necessary, the tenants having a less. 
estate than the fee might be deprived 
of the substantial benefit of their 
terms (Sullivan v. Sullivan, supra). 

[b] Life tenant also tenant in. 
common of entire property.—The rule 
that partition cannot be had by re- 
maindermen against a life tenant of 
a part of the property is not affected. 
by the fact that the life tenant is also 
a pont in oan of all the prop- 
erty. .. Soper v. Soper, 22 App. iv. 
103, 225 NYS 38. z Peary 


71. See cases supra note 70. 

72. See statutory provisions. 

73. See supra § 182... 

[a] In West Vifginia under 


Barnes Code c 71 § 24b2 subs (b) 
one to whom a several or joint es- 
tate for life in land is given by will, 
contingent upon death without law- 
ful issue, living at the time of his 
death, of a life tenant then ih pos- 
session, with remainder in fee like- 
wise conditioned to vest upon the 
same contingency, in a class of per- 
sons of a certain description, may 
file a bill praying for the sale of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 183-185] | 


on remaindermen to-partition against the holder of 
the life estatecwhere the life estate extends only 
to a part of the land,** other statutes have been con- 
strued as not affecting the rule in any respect.*® 

[§ 184] (3) Consent as Affecting Rule. 
general rule elsewhere stated,’® one or more of the 
eotenants in remainder may bring an action for par- 
tition and join the tenant for life as a defendant, 
and ask for a sale of the land for partition and pro- 
ceed to sale provided the life tenant consents there- 
to™? and is a person sui juris.7* However, it has been 
held that, even though the consent of the life ten- 
ant is obtained, the sale during the existence of the 
life estate, upon the application of one of the re- 
maindermen over the objection of the other remain- 


dermen, will not be permitted.’® , 


Necessity for sale of whole estate. 


land. Brown v. Brown, 83 W. Va. / 
415, 98 SE 428. 

74. See cases infra this note. 

{a] In Indiana Acts (1909) p 339 


provide that ‘‘When any person shall 
own an undivided interest in fee- 
Simple in any lands, and at the same 
time shall own a life estate in the 
remaining portion of any such lands, 
or any part thereof, then in any such 
case, such person so owning such fee 
and life estate, or the person or per- 
sons owning the fee in such lands 
Subject to such undivided interest in 
fee and such life estate in any such 
lands, may compel partition thereof 
and have such fee-simple interest in 
any such lands so held, set off and 
determined in the same manner as 
lands are now partitioned by law.” 
This statute abrogates the common- 
law rule which prevents the remain- 
dermen from obtaining partition as 
against the life tenant in possession 
and extends the right to partition 
from the persons entitled to posses- 
sion to those standing on an equa} 
footing with him except for his pos- 
sessory rights, and where all of the 
remaindermen except one have ac- 
quired an interest in the life estate, 
they are entitled to a decree for parti- 
tion which will conclude all interests 
including that of the owner of the 
life estate. Smith v. Andrew, 50 Ind. 
A. 602, 98 NE 734. 

[b] ‘In Minnesota, where the stat- 
ute providing for partition requires 
neither actual possession nor _ the 
right to actual possession of the land 
sought to be partitioned, remainder- 
men who own the fee in an undi- 
- vided interest in land may bring ac- 
tion for partition against one owning 
a life estate in such undivided in- 
terest and the fee in the balance of 
the land, and may have an actual par- 
tition or sale of the property al- 
though it affects the life estate. 
Hanson v. Ingwaldson, 77 Minn. 533, 
80 NW 702, 77 AmSR 692. 


75. See cases infra this note. 
{a] Rule is not affected by a stat- 
ute: (1) Authorizing partition be- 


tween persons holding or owning as 
joint tenants or as tenants in com- 
mon. Harding v. Craft, 21 App. Div. 
139, 47 NYS 450. (2) Providing that 
no person other than a joint tenant 
or tenant in common shall be plaintiff 
in partition proceedings. Harding v. 
Craft, supra. (3) Providing that re- 
maindermen and reversioners may be 
made parties defendant in proceed- 
ings for partition instituted by those 
in possession of the land and making 
the judgment conclusive upon the 
parties thereto including remainder- 
men, and in case of a sale providing 
for the investment of the proceeds 
for the benefit of those entitled. Sul- 
livan_ v. Sullivan, 66 N. Y. 87. (4) 
And the right of remaindermen or 
reversioners to bring proceedings for 
partition against a holder of the life 
estate in the entire tract is not given 
by a statute ‘conferring on the chan- 
ecery court jurisdiction to partition 
by division or to sell for partition any 


s 


PARTITION 


Under a 


expectancy.®° 


Under a stat- 


property held by joint owners or 
tenants in common whether defend- 
ant denies the title or sets up ad- 
verse possession or not (Fies v. Ros- 
ser, 162 Ala. 504, 50 S 287, 1836 AmSR 
57) (5) or by statutes providing for 
the payment of encumbrances on an 
estate, if any are found to exist, and 
that if an estate for life or for years 
be found to exist as an encumbrance 
upon any part of the property and if 
the parties cannot agree upon the 
sum in gross which they will con- 
sider an equivalent for such estate, 
the court shall direct the avails of 
the encumbered property to be in- 
vested and the proceeds to be paid to 
the encumbrancer during the exist- 
ence of the encumbrance (Wedding- 
feld v. Weddingfeld, 109 Nebr. 729, 
732, 192 NW 227 [These provisions 
“are meant only to apply, first, to 
eases where there is an ordinary in- 
cumbrance, such as a mortgage; and, 
second, where there is an estate for 
life or for years and the holder of 
such estate voluntarily submits to 
the partition, but, having gone thus 
far, fails to agree with the other par- 
ties in interest upon the value of 
the life estate. In that event the 
eourt orders the investment of the 


entire amount realized from _ the 
sale’’]). 
76. See supra § 84. 


Brillhart v. Mish, 99 Md. 447, 
58 A 28; Carson v. Hecke, 282 Mo. 
580,222 SW 850; Elrod v. Bass, 1 
Ohy Cites Cts 38,01 Oh Cin. Sechez23s 
Helmig v. Meyer, 10 OhS&CP 308, 8 
OhNP 31; Jordan v. Jordan, 144 Tenn. 
378, 239 SW 428; Holt v. Hamlin, 120 
Tenn. 496, 111 SW 241 (dictum). 


78. Holt v. Hamlin, supra. 
79. Eberle v. Gaier, 89 Oh. St. 118, 
105, NE 282 (‘In an action by a re- 


mainderman for partition of real es- 
tate in which there is an outstanding 
life estate vested in a third person 
in the whole of the estate, an order 
of partition cannot be made over the 
objection of any of the other remain- 
dermen, although the life tenant con- 
sents to the partition or sale of the 
real estate sought to be partitioned, 
free from his life estate, agrees to 
take the value of the same in money 
and asks the court to fix the value 
thereof in money and order the same 
paid to him. This is not a waiver of 
the life estate’). See Elrod v. Bass, 
PeOherCineiGt., ices Ol Cit, mDeCHEZio 
(as sustaining this view). 

80. Smith v. Gaines, 39 N. J. Eq. 
545, 549 (“the remaindermen are not 
obliged to take the risks attending a 
sale of their uncertain interests; 
they are entitled to a sale of the en- 
tire estate, and a division of the pro- 
ceeds on equitable principles’). 

81. Cross references: 

Grantee of grantor 

supra § 85. 
Purchaser at execution or judicial 

sale see infra § 186. 

Right of grantee of undivided in- 


without title see 


_terest to make partition by agreement 


see supra § 5 text and note 39. 
82. Coke Litt. pp 175a, 175b. 


[§ 185] 8. Grantees.*+ 
been the rule at common law that partition could be 
compelled against, but not by the grantee of a copar- 
cener,®* it is now the well settled rule that the gran- 
tee of a cotenant’s undivided interest in land thereby 
becomes a cotenant®*® and is entitled to a partition 
as between himself and the other cotenants.** 


[47 C.J.] 345° 


ute previding that, if the life tenant consents, parti- 
tion may be made among the cotenants of the rever- 
sion or remainder in fee and, in case partition can- 
not be made without great prejudice to the remain- 
dermen or reversioners, a sale shall be ordered of 
the whole estate in possession, as well as in expect- 
ancy upon a bill for partition among the remainder- 
men, if a sale be ordered, it must be a sale of the 
whole estate, both that in possession and that in 


While it is said to have 


83. See Joint Tenancy § 26; Ten- 
ancy in Common [38 Cyc 13, 112]. 
84. Ala.—Hill v. Jones, 65 Ala. 
214; Tindal v. Drake, 51 Ala. 574. 
Cal.—Noce v. Daveggio, 2 Cal. Un- 
rep. Cas. 364, 4 F 495. 
Ga.—Hamby Mountain Gold Mines 


v. Calhoun Land, ete. Co., 83 Ga. 
311, 9° SE 831. 

Il]l.—Kirk v. Kirk, 325 Ill. 296, 156 
NE 294; Barr) v. Barr, 273 Tl) 627; 
113 NE 36. 

Ky.—Beeler v. Bh TAR BLESS 


Bullitt, 
Marsh. 280, 13 AmD 161. 

N. Y.—Adams v. Stewart, 170 App. 
Diy. 445, 156 NYS 135; Van Arsdale 
v. Drake, 2 Barb. 599. 

Oh.—Hortsman v. Ritter, 9 OhS& 
CP 413, 6 OhNP 470. 

Pa.—Rawle’s App., 119 Pa. 100, 12 
A 809; In re Ragan, 7 Watts 438; 
Tug uae v. Power, 2 Watts 371. 


R. I—Paine v. Sackett, 27 R. I. 
300, 6f A 753. 
S C.—Charleston, ete, R. Co. v. 


Lieceh yy 3351S. Ce 175, 11 SE 631, 26 
AmSR 667. 
aan —Collamer vy. Hutchins, 27 Vt. 

Wash.—McGowan _ v. 22 
Wash, 625; 61 P 713. 

[a] Alienee of shares of a devisee 
of real estate is entitled to partition 
in the same manner as the devisee 
whom he represents. Rawle’s App., 
119 Pa. 100, 12 A 809 (interest of 
minors); Stewart's App., 56 Pa. 241; 

[b] Assignee for the benefit of 
creditors, if his title is absolute and 
gives him a present right of posses- 
sion, is entitled to partition if his as- 
signor would be but for the assign- 
ment. Van Arsdale v. Drake, 2 Barb. 
CNY.) 5995) Hortsmamnn vy. Ritter, 9 
OhS&CP 413, 6 OH'NP 470, 

ped Assignee of interest in con- 
tract of purchase.—Where a purchas- 
er under a land contract assigned a 
half interest in the contract to one 
who paid the entire purchase price 
and had the title conveyed to both, 
such purchaser and the assignee be- 
came tenants in common, and under 
the statute either of them was en- 
titled to demand partition. Mahler 
v. Staack, 311 Ill. 490, 143 NE 79. 

{[d] Conveyance by heirs.—If heirs 
make a deed of their interest in realty 
held by their ancestor in his lifetime 
as tenant in common with another, 
the grantee takes such interest as 
the heirs held at the date of the deed, 
and is entitled to a partition as be- 
tween himself and the other tenant in 


Smith, 


eae. Duncan v. Pope, 47 Ga. 
Le] Grantee of good equitable 
title—Ely v. Brewer, 182 Ala. 396, 62 
$2742. 
[f] Grantee of joint tenant.— 


Where a joint tenant conveys his 
interest to a third person, the rela- 
tion between such person and the oth- 
er original joint tenant becomes that 
of a tenancy in common. Messing v. 
pioesing: 64 App. Div. 125, 71 NYS 


te] Grant of a right of way over 
land of which the grantor was a tan- 
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Mere agreement to convey by one party to another 
the latter’s moiety in land upon the latter’s request 
does not authorize him to maintain partition.*® 

Grantee of interest in growing timber.°® While it 
has been held that a conveyance by a cotenant of his 
undivided interest in timber growing on the land held 
in cotenancy is valid as between the parties, but can- 
not be permitted to affect injuriously the rights of 
the other cotenants,’? the grantee may, nevertheless, 
resort to a court of equity to compel his grantor to 
institute partition proceedings as to the land against 
his cotenants,’* and, when the partition is made, the 
grantee is entitled to the timber growing on the 
parcel awarded his grantor;*® and the right to com- 
pel such a partition is not defeated by the fact that 
all the tenants in common, including the grantor, 
have united in a conveyance of the fee title to a third 
person, where the latter had notice of the prior con- 
veyance of the timber.®° 

Grantee of interest in minerals.°+ Where a grant 
by one cotenant to a stranger of an undivided inter- 
est in minerals with the right to mine them is con- 
sidered void as to the ecotenants of the grantor,%? 
the stranger is not entitled to a partition as against 
the other cotenants.°? 
still entitled to partition against the cotenant mak- 
ing the grant.°* 


ant in common entitles the grantee 
to enforce partition to the end that 
the share of the grantor may be des- 
ignated in  severalty. Charleston, 
GUC HEE O ON Ven LUCECH Uo on on Os) lon La 
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assigned to his grantor sought par- 
tition of the oil). 

“The reason (1) is, 
would prejudice the right of the co- 
tenant to a partition. 


Grantee of license. Where one of several coten- 
ants granted a permit or license to a private or pub- 
lie corporation to enter and construct a line of rail- 
road, such grant may give the grantee an equity to 
require the grantor to exercise his right of partition 
in kind,®* although the licensee, not being a coten- 
ant, could not himself maintain an action for such 
a partition.®® 

Effect of breach of condition by grantee. Where 
an unconditional deed to the grantee, in considera- 
tion of his promise to support the grantor, contained 
no provision for forfeiture or reverter of title or re- 
entry for breach, and did not make performance a 
condition precedent to the vesting of title, title 
vested absolutely on delivery, and the grantor could’ 
not defeat partition by the grantee’s failing to per- 
form.°* PG 

[§ 186] 9. Purchasers at Execution or Judicial 
Sales.°8 One who purchases the moiety of a coten- 
ant of land at an execution or judicial sale may have 
partition after,®® but not before,! the expiration of 
the period allowed for redemption, even though the 
levy has put the creditor in possession with the right 
to take possession of the rents and profits.” 

«{& 187] 10. Persons Subject to Disability—a. In- 
fants.? In the absence of statutory prohibition,* or 


the property, was entitled to have 
the property partitioned in equity, 
the court having power to protect the 
interest of all parties by appropriate 
decree. Clements v. Seaboard Air- 


that it 


Each tenant 
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SH 631, 26 AmSR 667. 

(h] Subsequent conveyance by 
grantor.—Where plaintiff, without 
making any misrepresentations, pur- 
chased the undivided interest of a 
tenant in common, receiving a con- 
veyance, and later, after discovering 
the tenant’s misrepresentations con- 
cerning the nonexistence of liens, re- 
ceived a confirmatory conveyance, 
plaintiff, despite the tenant’s subse- 
quent conveyance of his interest to a 
trustee for the benefit of his wife, and 
the fact that the purchase money had 
not all been paid, and that the ten- 
ant had not given a title guaranty 
bond as provided, was entitled to par- 
tition of the property, so a judgment 
allowing the tenant or trustee to re- 
seind upon repayment of that part of 
the purchase price advanced was er- 
roneous. and the ordinary interlocu- 
tory jndgment for partition and sale 
should be rendered. Adams v. Stew- 
art. 170 App. Div. 445, 156 NYS 135. 

[i] Lessee purchasing undivided 
interest of cotenant succeeds to the 
latter’s right to partition. Peterman 
v. Kingsley, 140 Wis. 666, 123 NW 
137, 133 AmSR 1107. 

85. Angus v. Heinze, 14 B. C. 157, 
9 WestLR 488 [app dism 42 Can. S. 
@r416)? j 

86. Transfer of growing timber 
see Logs and Logging §§ 26-71. 

87. Mee v. Benedict, 98 Mich. 260, 
eo 175, 39 AmSR 543, 22 LRA 


88. Mee v. Benedict, supra. 
89. Mee v. Benedict, supra. 
90. Mee v. Benedict, supra. 
91. Grant of interest in minerals 


see Mines and Minerals §§ 554-581. 
92. See cases infra note 93. 
Right of cotenant to convey his 


share see Joint Tenancy § 26; Ten- 
ancy in Common [38 Cyc 13. 112% 
93. Zeigler v. Brenneman, 237 IIl. 


15, 86 NE 597; Scott v. Pond Creek 
Goal’ Co:, 152 Ky. 67, 153 SW 23; Ball 
VilGlanikent 50m Key. 1383," 150) SW 13595 
Adams v. ‘Briggs Iron Co., 7 Cush. 
(Mass.) 361; Boston Franklinite Co. 
v. Condit, 19 N. J. Eq. 394. Compare 
Stevenson v. Yoho, 63 W. Va. 144, 59 
SE 954 (where grantee of oil pro- 
duced by well on a part of land not 


in common of an undivided moiety, 
has a right to partition by having 
one half of the whole premises set 
off to him; he must not be com- 
pelled to partition one part with one 
co-tenant, and another with another 
co-tenant, as he would be if such 
conveyance were good; but the par- 
tition must be made into two shares 
between him and his co-tenant.”’ 
Boston Franklinite Co. v. Condit, 19 
N. J. Eq. 394, 400. (2) ‘A conveyance 
of the minerals in a tract of land, 
reserving his interest in the land it- 
self, made by a co-tenant to a stran- 
ger, is regarded as void as against 
the co-tenants of the grantor, ‘be- 
cause it is an attempt to create a new 
and distinct tenancy in common be- 
tween one co-tenant and the others 
in distinct parts of the common es- 
tate, which is contrary to the rules 
of law.’” Freeman Cotenancy § 198 
{quot Zeigler v. Brenneman, 2387 Ill. 
5s e Zoo 0 SNE oo le 

94. Young v. Young, 307 Mo. 218, 
270 SW 653, 39 ALR 734. 

95. Williams v. Bruton, 133 S. C. 
395, 131 SE 18; Charleston, ete, R. 
Con we deech, s3esincC. sibel Shoes 
26 AmSR 667. 

[a] For the reason ‘that where a 
thing is granted, the grant implies a 
right to all the means of enjoying it, 
so far as the grantor was possessed 
of those means.” Charleston, etc., R. 
Co. v. Leech, 33 S.C. 175, 181, 11 SH 
631, 26 AmSR 667. 

96. See cases supra note 95, 

Effect of: 

Absence of cotenancy see supra § 73. 
Want of title see supra §§ 85, 87. 

97. Kohnke vy. Kohnke, (Mo.) 250 
SW 53. 

98. Right of redemptioner see in- 
fra § 205. 

995" Beeler @iv.> Bullitt 3) VA. 7 
Marsh. (Ky.) 280,13 AmD 161; Simp- 
son v. Sparkman, 12 Lea (Tenn.) 360. 

[a] Reason is that his title has 
become perfect and he is then a co- 
tenant and entitled to all the rights 
of a cotenant. Beeler v. Bullitt, 3 A. 
K. Marsh. (Ky.) 280, 13 AmD 161. 

[b] One who purcnased an undi- 
vided interest in railway property, 
under a decree against a cotenant of 


Line R. Co., 158 Ga. 764, 124 SE 516. 
[c] Sale on execution without 
designation of part sold.—Where the 
officer sold on execution one hundred 
and ninety acres out of a tract of six 
hundred acres, without @ny designa- 
tion of the specific portion sold, the 
purchaser took no title and could not 
maintain partition. Marmaduke vy. 
Tennant, 4 B. Mon. (Ky.) 210. 

1. Hawes v. Nason, 111 Me. 193, 

88 A 538, AnnCas1915D 1095; Newton 
Bank vy. Hull, 10 Allen (Mass.) 144; 
Phelps v. Palmer, 15 Gray (Mass.) 
499, 77 AmD 878. 
_ [a] Reasons for rule.—(1) ‘The 
interest of the creditor in a title ac- 
quired by levy is a qualified title, the 
statute reserving to the debtor a 
right to redeem within one. year, 
which right should be preserved to 
him in an unimpaired and unembar- 
rassed_ state. . i The-“cright Sto 
maintain such petition for partition 
does not attach to a levy by a judg- 
ment creditor on the real estate of 
his debtor, until the estate becomes 
absolute in the creditor by the neg- 
lect of the debtor to redeem the same 
within one year from the date of 
such levy.” Phelps v. Palmer, 15 
Gray (Mass.) 499, 501, 77 AmD 3878. 
(2) “If the partition shall have been 
completed, it will not be in the same 
condition, but will be changed from 
an estate in common to an estate in 
severalty.” Newton Bank y. Hull, 
10 Allen (Mass.) 144, 145. 

Redemption see Executions §§ 722 
Me 799; Judicial Sales §§ 103-— 


2. See cases supra note 99. 
also Executions § 831. 

8. Cross references: 
Infancy as affecting right of adults 

see supra § 51, * 
Ty in suit by infants see infra 


See 


4. See cases infra this note. 

[a] Under former statutes of New 
York (1) where the right to partition 
is expressly confined by statute to 
cotenants “of full age,’ a suit for 
partition could not be maintained by 
an infant either separately or jointly 
with adult cotenants. Postley v. 
Kain, 4 Sandf. Ch. 542. (2) Under a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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limitations imposed by statute,® infants, when prop- 
erly represented by some one who may adequately 
enforce or protect their rights,® are generally enti- 
tled to sue for, and obtain, partition under the same 
circumstances as an adult;* and in some jurisdic- 
tions this right has been expressly conferred by stat- 
But the rule is subject to the important lim- 
itation that the courts will not. decree partition in 
proceedings instituted by infants for partition, where 
it would not be for their best interests to do so,? 
especially where there is a positive statutory declara- 
tion to that effect;1° and this limitation is not af- 
fected by a statute providing that, when land is held 
by several persons jointly, “whether any or all of the 
elaimants are minors or of full age, any one of the 
persons interested therein may compel a partition.”!+ 

[§ 188] b. Lunatics.1? As in the case of infants?® 
a lunatic is not, by reason of his disability, prevented 
from obtaining a partition,'+ especially where the 


ute.§ 
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against her.18 


as cotenants.?° 


right to sue for partition is expressly conferred by 


still earlier statute (act of April 7, 
1801) declaring that it shall be law- 
ful for any of the interested parties 
to present a petition describing lands 
and setting forth the rights of all 
the parties, and directing that service 
shall be on all the parties concerned 
and on the guardians of such as are 
minors, an infant could not maintain 
an action for partition under any cir- 
cumstances. Gallatian v. Cunning- 
ham, 8 Cow. 361. (3) Present rule 
see infra text and note 5. 

{b] In Ontario it has been held in 
a memorandum decision that under 
the local statutes-infants are improp- 
erly joined as plaintiffs in partition 
and that they should be joined as de- 
fendants and represented by_ their 
official guardian. Brown y. Brown, 
9 Ont, Pr...245. 

5. See cases infra this note. 

[a] In New York (1) by Code Civ. 
Proc. § 1534 an action for partition 
ean be brought by an infant only on 
written authority of the surrogate. 
Thompson v- Hart, 58 App. Div. 439, 
69° NYS) 2235 Laff, 169 IN. Y= 571 mem, 
61 NE 1135 mem]; Clark v. Clark, 14 
AbbPr 299, 21 HowPr 479; Strupp- 
maf v. Muller, 52 HowPr 211. (2) 
And the mere joinder with an infant 
of an adult tenant in common as co- 
plaintiff does not dispense with the 
necessity of complying with this re- 
quirement. Struppman v. Muller, su- 
pra. (3) However, it has been held, 
that an omission to obtain the con- 
sent of the surrogate before the 
commencement of the action for par- 
tition may be subsequently supplied. 
Pearsall v. Rosebrook, 42:Misc. 10, 
85 NYS 526. (4) By the terms of 
the statute, the surrogate is forbid- 
den to grant authority to bring such 
a suit ‘unless . satisfied, by affi- 
davit or other competent evidence, 
that the interests of the infant will 
be promoted by bringing the action.” 
Goode. Civ.,eroc, § 1534.)- (©) .Andyvit 
has been held that a report of a ref- 
eree, ‘that in his opinion it would 
be proper to allow said infants to 
prosecute an action for the partition 
of sale of the real estate mentioned 
in the petition,” is not sufficient to 
warrant the court in ordering pro- 
ceedings in such an action. Under 
the statute, the facts which warrant 
such a conclusion should be set forth 
in the report. In re Marsac, 15 How 
Pr 383, 384. (6) So by other statu- 
tory provisions, it is also erroneous 
to allow the infant to act by guardian 
without security. Clark yv. Clark, 14 
AbbPr 299, 21 HowPr 479. 

6 See infra § 234. 

7. Ala.—Dickinson v. Jordan, 210 
Ala. 602, 98 S 886; Trucks v. Sessions, 
189 Ala. 149, 66 S 79. 

Ind.—Bowen v. Swander, 121 Ind. 
164, 22 NE 725; Shull v. Kennon, 12 
ae 34; Pulse v. Osborn, (A.) 60 NE 
374. ‘ 


Ky.—Kentucky Fluorspar Co. v. 
Pierce, 184 Ky. 573, 213 SW 542; 
Ne v. Power, 15 SW 523, 12 KyL 


La.—Hooke v. Hooke, 6 La. 472. 

Miss.—Tate v. Bush, 62 Miss. 145; 
Wilson v. Duncan, 44 Miss. 642. 

Mo.—Mitchell v. Jones, 50 Mo. 438; 
Waugh v. Blumenthal, 28 Mo. 462; 
Thornton v. Thornton, 27 Mo. 302, 72 
AmD 266 [expressly overr Johnson v. 
Nobel, 24 Mo. 252]. 

Oh.—Goudy v. Shank, 8 Oh. 415. 

Tenn.—Burks v. Burks, 7 Baxt. 353; 
Freeman vy. Freeman, 9 Heisk. 301, 
Simpson v. Alexander, 6 Coldw. 619; 
Pitman v. England, (Ch. A.) 46 SW 
464; Henry v. Henry, 1 Tenn. Ch. A. 
240. Compare Davidson v.. Bowden, 
5 Sneed 129 (dictum to contrary). 

Va.—dZirkle v. McCue, 26 Gratt. 
COT EV a) worlate 

W. Va.—Shaffer v. Shaffer, 69 W. 
Va. 163, 71 SE 111; Suter v. Suter, 68 
W. Va. 690, 70 SE 705, AnnCas1912B 


405. 
Iing.—Davis v. Ingram, [1897] 1 
Che 4775, Brook vy. Hertford; 2° -P. 


Wms. 519, 24 Reprint 843. 

[a] In support of the rule it was 
said: “It is the duty of every min- 
ister of the law to watch with jealous 
care the rights of infants; but hu- 
man wisdom has not yet succeeded 
in providing a shield that will protect 
the weak and innocent against the 
strong and the crafty, and it is not 
perceived how infants are more ex- 
posed to.robbery or treachery when 
they are plaintiffs, than when they 
are defendants. If an infant has no 
other means of support but an undi- 
vided interest in real estate, it is 
often of great importance to him 
to have the power of forcing a parti- 
tion and of securing the separate en- 
joyment of his share; for whilst it 
is held in common with an obstinate 
co-tenant, it would not be productive 
in yielding a ground rent, or in any 
other matter; and to deny him the 
right to have a partition would drive 
him to want or to an application to 
the County Court for the sale of his 
interest, and in that way produce the 
very result dictated by the cupidity 
of his tenant in common.” Thornton 
v. Thornton, 27 Mo. 302, 307, 72 AmD 


266. 

[b] The fact that some of the de- 
fendants are infants does not affect 
the operation of the rule. Bacon v. 
Bills, 12 Ky. Op. 691. 

8. See Murdock vy. Loeser, 87 SW 
808, 27 KyL 1057. 

Oo; Coker melts: on Ada. 66023 
Gibbs v. Andrews, 299 Ill. 510, 132 NE 
544; Mechling v. Meyers, 284 Ill. 484, 
120 NE 542; Ames v. Ames, 148 Ill. 
321, 36 NE 110; Hartmann v. Hart- 
mann, 59 Ill. 103; Mechling v. Mey- 
ers, 207 Ill. A. 148; Pitman v. Eng- 
land, (Tenn. Ch. A.) 46 SW 465; Hen- 
ry v. Henry, 1 Tenn. Ch. A. 240. 


[§ 189] 11. Husband or Wife. 
er.1° While, under the general common-law rule else- 
where stated,2° neither husband nor wife may, in 
the absence of statutory authorization, maintain an 
action at law against the other for partition,?+ under 
the married women’s acts which with few limitations 
have emancipated the wife from the disability of 
coverture,?? either husband or wife may obtain par- 
tition on a bill in equity of land which they hold 


Against others. 
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statute.4° But, as in the case of infants,1® the courts 
should not decree partition where it would not be 
for the interest of the lunatic to do so.** 
a husband signed his own and his wife’s name to a 
petition for a partition by sale, without disclosing 
the fact of her insanity, it was held that the proceed- 
ings and sale resulting therefrom were void as 


And where 


Against each oth- 


When otherwise qualified and en- 


“The protection of infants and 
their estates is a duty enjoined upon 
courts of equity whenever their ju- 
risdiction is invoked on their behalf 
or for the protection of their prop- 
erty. When a court of equity is 
called upon by a bill to partition 
lands in which infants are interested, 
it is the duty of the chancellor to as- 
certain whether the partition will 
result beneficially to such infants or 
to their detriment, and if it is found 
that it will not be for their best in- 
terests, partition should be denied.” 


Miller v. Lanning, 211 Tll. 620, 622, 
71 NE 1115. 
10. Tomkins v. Miller, (N. J. Ch.) 


27 A 484; Zudiak v. Szuryk, 93 N. J. 
Ieq. 559, 118 A 331; Brown v. Garton, 
86 N. J. Hq. 289, 98 A 845; Lansing 
v. Gulick, 26 HowPr (N. Y.) 250; In 
re Marsac, 15 HowPr (N. Y.) 383. 
11. Ames v. Ames, 148 Ill. 321, 86 
NE 110. 
_12. Insanity of cotenant affecting 
right of sane persons see supra § 51. 
Parties in suits by lunatics see in- 


fra § 235. 
13. See supra § 187. c 
14. West v. West, 90 Ala. 458, 70 
S 830; Tate v. Bush, 62 Miss. 145; 


Porter v. Porter, 37 Ch. D. 420; Watt 
v. Leach, 26 Wkly. Rep. 475. 

15. Murdock v. ,Loeser, 87 SW 
808, 27 KyL 1057. 


16. See supra § 187. 
17. See cases passim this section. 
18. Stephens v. Porter, 11 Heisk. 


(Tenn) 342i. 

19. Right of husband or wife to 
partition of: 
Community property see supra § 78. 
aries by the entirety see supra §§ 


20. See Husband and Wife § 672et 
seq. 

21. Howe v. Blanden, 21 Vt. 315, 

[a] Where they are tenants by the 


entirety (see Husband and Wife §§ 
97-106), There can be no partition as 
between the husband and the wife. 
Byatt Me blatty 93) IN. 1 J, shen so pe tL Ona 
22. See Husband and Wife § 672. 
23. Miles v. Miles, 207 Ala. 57, 91 
S 886; Moore v. Moore, 47 N. Y. 467, 
7 AmR 466; Wurz v. Wurz, 15 NYS 
720, 27 AbbNCas 58; Moore v. Moore, 
59 OKL. 83,-158_P 578. 
, [a] Limitation of rule—In Ala- 
bama, it is held that when a home- 
stead is owned jointly by husband 
and wife, the probate court cannot, 
upon petition by the husband, decree 
a sale for distribution against the 
wife’s objection. It was said that 
such a sale would defeat a constitu- 
tional provision for the wife’s protec- 
tion that the “alienation of the home- 
stead by the owner thereof, if a mar- 
ried man, without the voluntary sig- 
nature and assent of the wife to the 
same.” Mitchell v. Mitchell, 101 Ala. 
183, 185; 13 S 147. 
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titled to ask for partition as a cotenant,?* a hus- 
band?> or a wife?® who is a cotenant with others may 


be entitled to partition. 
Effect of divorce.*? 


is entitled to partition.?® 


[§ 190] 12. Owners of Land Subject to Dower 
The right of cotenants 
to compel partition subject to the inchoate dower 
right of a wife of one of the cotenants has already 


Rights—a. Inchoate Dower. 


been discussed.®° 


[§ 191] b. Dower Consummate—(1) Before As- 
Inasmuch as a widow having an unas- 
signed dower right in land is not a cotenant with the 
owners of the fee, they are not authorized to main- 


signment. 


24. See passim §§ 164-207. 
25. See case infra this note. 
[a] After death of wife the hus- 


band may maintain suit for partition 
of land conveyed by his wife by a 
conveyance in which he did not join. 
Murray v. Murray, 102 Kan. 184, 170 
P 393 (where he made no application 
to the probate court for allotment). 
Right of life tenant to par tition gen- 
erally see supra §§ 164-170. 

26. Piatt v. Platt, 93 N. - Kq. 395, 
1165 A. -326; Spring v. Sandford, 7 
Paige (N. Y.) 550; Eckert v. Yous, 2 
Rawle (Pa.) 136. 

[a] BRule applied.—Where a hus- 
band and wife were seized of an un- 
divided one half of a tract of land 
and another husband and wife were 
seized of another undivided one half 
thereof, either wife may sue her hus- 
band and the other husband and wife 
for a partition of the shares held in 
common. Platt ve Platt, 93) Need. a. 
395, 116 A 326. 

{b] Request ror partition sale.— 
(1) Under the English Partition Act 
of 1868 (31 & 32 Vict. ec 40) a married 
woman must make a request for a 
sale for partition. Grange v. White, 
18 Ch. D. 612; Crookes v. Whitworth, 
10 Ch.’ D. 289; Leigh v. Edwards, 42 
L. J. Ch. 892. (2) This request may 
be made by her authorized counsel. 
Crookes v. Whitworth, supra. But see 
Leigh v. Edwards, supra (holding 
that she must be separately examined 
in order to request a sale for parti- 
tion). (3) The request should he in 
writing signed by her authorizing and 
requesting her solicitor to instruct 
counsel to ask for a sale. Grange v. 
White, supra. 

[ec] Heirs of wife may have par- 
tition against husband. De Tar Vv. 
Wyatt, (Iowa) 82 NW 484. 

27. On right of husband or wife 
to partition of: 

Community estates see supra § 78. 
Estates by the entirety see supra § 
76 


§ 138. 
Dower § 137. 

29. Keith v. Mellenthin, 92 Minn. 
527, 100 NW 366, 104 AmSR 679. 

30. See supra § 64. 

31. Gilleylen v. Martin, 73 Miss. 
695, 19 S 482; Wood v. Clute, 1 Sandf. 
ChreGN, ¥Y.)2199; White a. Wihite;, 16 
Gratt. (57 Va.) 264, 80 AmD 706. 

[a] Thus a court of equity has no 
power to partition the whole of an 
estate against her will by sale and 
compel her to receive a money com- 
pensation of the proceeds in lieu of 
dower. White v. White, 16 Gratt. (57 
Va.) 264, 80 AmD 706. 

32. See cases infra this note. 

[a] In Kentucky (1) in construing a 
statute which provided that a vested 
estate in real property jointly owned 
by two or more may be sold by or- 
der of a court of equity, although one 
of them is an infant, if the estate be 
in possession and the property can- 


28. See Dower 
Divorce § 451; 


But see 


Where after a divorce the 
wife’s contingent interest in land conveyed by her 
husband by a deed, in which she did not join or to 
which she did not consent, becomes absolute to the 
extent of an undivided one third of the land,?* she 


-McAllister, 
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tain partition proceedings against her for divi- 
sion of the entire estate,*! in the absence of special 
statutory authorization. ?2 
decisions which may be construed as reaching a con- 
trary conclusion,®* it is very generally held, in the 
absence of express statutory provision to the con- 
trary,*+ that those holding the fee in the estate as 
cotenants are entitled to a partition of the estate 


While there are some 


vested in them, although an unassigned dower right 


provisions.°° 


exists in the land sought to be partitioned;?° and 
especially should this rule be followed, it has been 
held, under the construction ef particular statutory 
The widow is not a proper party to 


a proceeding of this character,**? and her rights are 


not be divided without materially im- 
pairing its value or the value of plain- 
tiff’'s interest therein, it has been held 
that, although the life tenant cannot 
demand a sale of the property, one or 
more of the joint owners of lands in 
possession thereof subject to unas- 
signed dower in a third of it may de- 
mand a sale for the purpose of divi- 
sion. Stovall v. Oates, 153 Ky. 81, 
154 SW 914; Hatterich v.-Bruce, 151 
Kyil2, 15a Sw si Talbott Jy. Owen, 
93 SW 658, 29 KyL 550; Wormald v. 
Heinze, 90 SW 1064, 28 KyL 1022. 
(2) And the fact that the widow 
unites in the petition does not affect 
the right of the parties to a sale since, 
by joining in as plaintiff in the par- 
tition, she is but voluntarily uniting 
with petitioners to accomplish what 
she would have consented to if made 
a defendant. Hatterich v. Bruce, su- 


pra. 
33. See cases infra this note. 
[a] In Alabama (1) it has been 


said that, where dower had not been 
assigned, the heirs could not have 
partition pending the paramount 
right of the widow to her quarantine, 
dower, or homestead. McAllister v. 
189 Ala. 220, 66 °S 4625 
Hamby v. Hamby, 165 Ala. 171, 51 S 
732, 1838 AmSR 23. (2) But where 
two brothers were tenants in com- 
mon, and one died leaving a widow 
but no children, and then the other 
died leaving a widow and seven chil- 
dren, the children being the _ sole 
heirs of each estate, subject to the 
homestead and dower rights of each 
widow, the widow and children were 
entitled to have the land divided into 
two equal parts, one of which should 
be set aside to them as the heirs of 
the latter brother, and the other to 
them and the widow of the first broth- 
er, the same as if partition had been 
had during the life of the brother, 
and just as if there were no common 
heirs to each estate. Hollis v. Wat- 
kins, 189 Ala. 292, 294, 66 S 622 (“the 
widow and heirs of T. C. Hollis and 
the widow and heirs of J. K. P. Hollis 
in this proceeding, upon the facts of 
this case, and under its peculiar equi- 
ty, must be treated as if the heirs of 
T. C. Hollis and the ‘heirs of J. K. P. 
Hollis were not the same individuals. 
As to this land, when T. C. Hollis 
died, his widow and his heirs stood 
in his shoes. They were, in so far 
as this land is concerned, invested 
with the same legal and equitable 
rights that the said T. C. Hollis had 
in them while he lived, no more and 
no less. They were entitled, just as 
T. C. Hollis was entitled, to have 
these lands partitioned’). 

34. Hasler v. Williams, 34 App. 
(D. C.) 319 (Code § 86 makes assign- 
ment of dower a condition precedent 
to partition). 


35. Me.—Leonard v. Motley, 75 
Me. 418; Blaisdell v. Pray, 68 Me. 
269; Blanchard v. Blanchard, 48 Me. 


not affected thereby.?® 
the inheritance only.*® 
tition for partition will not prevent the widow from 
having her dower set off.#° na 


The partition is confined to 
And proceedings on the pe- 


174. 
Mass.—Ward v. Gardner, 112 Mass. 
42; Motley v. Blake, 12 Mass. 280. 
Mich.—Persinger v. Judd, 52 Mich. 
304, 17 NW 851. 


Miss.—Davis v. Patty, 76 Miss. 
N53) 25) 1S) 662: 
Mo.—Hayes _ v. 144 


McReynolds, 
Mo. 348, 46 SW 161. 
N. J.—Bleecker v. Hennion, 23 N. 
Jee. Laos 
N. Y.—Fowler v. Griffin, 5 N. Y. 
Coles v. Coles, 15 Johns. 
Bradshaw v. Callaghan, 8 Johns. 


Super. 385; 
og: 
558. 

Oh.—Tabler v. Wiseman, 2 Oh. St. 
207; Lape v. Lape, 22 OhNPNS 392. 

“Her right to have dower is no bar 
to a partition among the tenants in 
common. Ll he cannot have 
partition until dower is set out, it 
would be in the power of the widow 
and any one of the heirs or tenants in 
common to defeat it altogether during 
the life of the widow.” Ward v. 
Gardner, 112 Mass. 42. 

[a] Consent of widow.—The wid- 
ow’s right of possession given her by 
statute does not give her an estate 
and make her a particular tenant 
within a statute requiring the consent 
of the particular tenant before parti- 
tion can be made of lands wherein an 
estate for life or less estate of the 
particular tenant exists. Bleecker v. 
Hennion, 23 N. J. Eq. 123. 

36. Baggett v. Jackson, 160 N. C. 
26, 30, 76 SE 86 (a suit for a parti- 
tion in kind of the remainder where a 
statute provides that the existence of 
a life estate in any land shall not bar 
the sale for partition of the remainder 
or reversion thereof, and that for the 
purpose of partition the tenants in 
common shall be deemed seized and 
possessed as if no life estate existed 
but that the partition shall not inter- 
fere with the possession of the life 
tenant during the existence of his 
estate. The first part of the section 
is susceptible of the construction con- 
tended for by the defendants, that it 
applies only to cases of sales for par- 
tition and not to actual partition, but 
the change in the use of terms in the 
statute from' “a sale for partition’’ 
to “purposes of partition,’*and the 
cautionary provision, “But this shall 
not interfere with the possession of 
the life tenant during the existence 
of his estate,” shows that it was in- 
tended to cover both sales for parti- 
tion and actual partition, and it has 
been so held) 


37. See infra § 253. 

38. Blanchard v. Blanchard, 48 Me. 
1743. Coles vi ‘Coles, £5 Johns) CN. Y:) 
319; Bradshaw v. Callaghan, 5 Johns. 
(N. Y.) 80 [mod on other grounds 
8 Johns. 558]. 

39. Bradshaw v. Callaghan, 8 
JONUS] (UNA Nay). bose 

40. Motley v. Blake, 12 Mass. 280. 


See Davis v. Patty, 76 Miss. 753; 25 
S 662 (where it was held that under 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 192-195] 


[§ 192] (2) After Assignment—(a) Partition of 
Property Assigned. Since only estates in possession 
are subject to compulsory partition?! land assigned 
to a widow as dower, in the absence of express stat- 
utory authorization,*? is not subject to compulsory 
partition by the owners of the fee,*? even if they 
pay the widow the interest upon its value.t4 Where, 
however, partition among remaindermen and rever- 
sioners subject to the preceding estate in possession 
is authorized by statute,*® the premises assigned to 
the widow for dower may, at the suit of the heirs 
or their grantees, be partitioned subject to the life 
estate of the widow.*® 

[§ 193] (b) Partition of Property Not Assigned. 
After part of a tract of land has been allotted to the 
widow as her dower, the heirs may have partition of 
the residue of the tract.47 The rule that partition 
of fragments or parcels will not be awarded, but must 
be made of the entire estate,*® has no application 
when there is a present title and right of possession 
to a portion and a reversionary interest in another 
and distinct part.*® In such case, although the en- 
tire estate may be derived from the same source at 
the same time, the titles to the respective parts are 
distinet.°° 

[§ 194] (c) Partition of Entire Property. In the 


PARTITION 


[47 C.J.] 349 
absence of statutory authority,® it is not permissi- 
ble, after assignment of dower, to cast the portion 
thus severed again into a common tenure at the in- 
stance of the heirs and against the will of the widow 
to compel her, in lieu of the possession of the lands 
assigned, to accept the interest upon the avails of 
their sale.°2 And where a widow has been put in 
possession of the land allotted to her as dower, such 
land cannot be subjected to partition with the other 
lands of her deceased husband even on her joining 
with some of the heirs in a petition therefor, where, 
in the residue of the lands of her husband she has no 
present interest.°* But it has been held that, where 
dower has been assigned to a widow by giving her 
one third of the net profits of an estate, this will be 
no objection to a partition by sale of the entire es- 
tate where she is authorized by statute to join in 
the application and take one third of the proceeds 
of the sale for lhife.°* 

[§ 195] 13. Widow—a. Of Severalty Owner. A 
widow neither before nor after dower has been as- 
signed to her in lands owned by her husband in sev- 
eralty, being neither a joint tenant, tenant in com- 
mon, nor coparcener with the owners of the fee,®® 
can maintain a suit for partition of the land,®* un- 


a prayer for general relief, a court 
of equity will first set off the dower 
and then partition the balance of the 
tract). Compare Leonard vy. Motley, 
75 Me. 418 (which contains a dictum 
to the effect that if the widow does 
not have her dower assigned prior 
to the petition for partition, she must 
accept separate assignments out of 
the parcels set aside to the respective 
cotenants). 


41. See supra § 79. 

42. See infra text and note 45. 

43. Duke v. Allen, 198 Ky. 368, 
248 SW 894; Hanson v. Ingwaldson, 


77 Minn. 533, 80 NW 702, 77 AmSR 
692; Smalley v. Isaacson, 40 Minn. 
450, 42 NW 352; Radley v. Radley, 
78 N. J. Eq. 170, 78 A 194; -Newell v. 
Witimarth, 30 JR: .'529,-76 A..433;'19 
AnnCas 807. 

[a] Judgment which assumes to 
partition the land subject to the wid- 
ow’s right as life tenant to use and 
occupy the property is void. Duke v. 
Allen, 198 Ky. 368, 248 SW 894. 

44. Newell v. Willmarth, 30 R. I. 
529, 76 A 423, 19 AnnCas 807. 

45. See supra § 183. 

46. Garwood v. Garwood, 244 III. 
580, 91 NE 672; Whitaker v. Rhodes, 
242 Till. 146, 89 NE 677; Miller v. 
Banning,  2it) 1 620, “71 INE) Tits: 
Clift v. Clift, 87 Tenn. 17, 9 SW 360. 

2 oo. West v. West, 90 Ala. 458, 7 
30. 


48. See supra § 155. 

49. West v. West, 90 Ala. 458, 
v S330: 

50. West v. West, supra; Whit- 
aker v. Rhodes, 242 Ill. 146, 89 NE 
677 (under express statutory provi- 


sion). 
51. See statutory provisions. 
[a] In Illinois the owners of the 


fee of premises in which dower has 
been set off may partition the same 
as a matter of right subject to the 
intervening estate of dower except 
where the interests of minors will be 
injuriously affected. Whitaker v. 
Rhodes, 242 Ill. 146, 89 NE 677. 

[b] In Ohio partition of the whole 
of a tract of land is authorized, al- 
though dower has been assigned 


therein. Tabler v. Wiseman, 2 Oh. 
St. 207. 
52. Clark we) Richardson; 32° Lowa. 


399, 402 (“Is it competent for the 
heirs’ to select their own time, it 
may be a season of great commercial 
embarrassment, for a partition and 
judicial sale of the premises, and 
to become themselves the purchasers 
of the widow’s dower, under circum- 


PF 


se 


stances the most unfavorable for its 
sale? If such be the law, it must rest 
upon controlling reasons of necessity 
and policy, which have never suggest- 
ed themselves to our minds, and to 
which our attention has not been 
directed in the argument of appel- 
lee. The provisions, with refer- 
ence to the admeasurement of. dow- 
er, would possess little utility if 
each heir can, at ‘his own elec- 
tion, and in his own appointed time, 
undo that which has been formal- 
ly done. The hardships and_  in- 
conveniences which would flow from 
such a construction of the law are 
too numerous to be mentioned, but 
they will readily suggest themselves 
to the legal mind’’). 

fa] In Kentucky (1) construing 
a statute providing that a vested es- 
tate in real property jointly owned 
by two or more may be sold by or- 
der of a court of equity, even though 
one of them is an infant, if the es- 
tate be in possession and the prop- 
erty cannot be divided without ma- 
terially impairing its value, or the 
value of plaintiff's interest therein, 
where one third of an estate has been 
set apart to the widow as dower and 
an infant owns a two-thirds undivid- 
ed interest in fee and the remainder 
in the other third so set apart, it was 
held that the widow and infant are 
not joint owners within the statute, 
and the court is without power to or- 
der a sale for partition at the in- 
stance of the infant. Van Meter v. 
Van Meter, 160 Ky. 163, 169 SW 592. 
(2) But, on the other hand, under 
the provisions of this statute, if the 
land is owned by the doweress and 
several heirs, sale may be ordered 
on the application of the heirs. Van- 
derpool v. Vanderpool, 171 Ky. 381, 
188 SW 461; Hatterich v. Bruce, 151 
i<y. U2, Sie SW silt 


53. Wood v. Bryant, 68 Miss. 198, 
8 S 518. 
[a] Where interests of minors 


may be injuriously affected, the rule 
is of especial force. Wood v. Bryant, 
68 Miss. 198, 8 S 518. 

54. Hassell v. Mizell, 41 N. C. 392. 

55. See supra § 73. 

56. Ala.—Beck v. Karr, 209 Ala. 
TICs V5) obehnetsaeche 

Fla.—Serkissian  v. 
Fla. 388, 96 S 378. 

Ill.—Tanner v. Tanner, 326 Ill. 302, 
157 NH 161; Reynolds v. McCurry, 
100 Tll. 356. 

Ind.—Kissel v. Haton, 64 Ind. 248. 

Me.—Kelsea v. Cleaves, 117 Me. 


Newman, 85 


236, 103 A 527. 


Mo.—White v. Summerville, 282 
Mo. 268, 223 SW 101. 

Nebr.—Hurste_ v. Hotaling, 20 
Nebr. 178, 29 NW 299. 

N. Y.—Bell v. Golding, 151 App- 


Div. 945, 136 NYS 278 [afi 211 No Y¥. 
507 mem, 105 NE 1081 mem]; Purdy 
v. Purdy, 18 App. Div. 310, 46 NYS 
215; Riker v. Darke, 4 Edw. '608; 
Wood vy. Clute, 1 Sandf. Ch. 199. 

R. I.—Newell v. Willmarth, 30 R. 
I. 529, 76 A 438, 19 AnnCas 807. 

Wis.—Ullrich v. Ullrich, 123 Wis. 
176, 101 NW 376. 

Ont.—Morrisson v. Morrisson, 39 
one L. 163, 12 OntWN 62, 34 DomLR. 

[a] In Kentucky (1) it has been 
held that under a statute providing 
that a vested estate in real property 
jointly owned by two or more per- 
sons may be sold by order of court 
in an action brought by either of 
them, although plaintiff or defendant 
be of unsound mind or an infant if 
the estate be in possession and can- 
not be divided without materially 
impairing its value, or the value of 
plaintiff’s interest therein, a sale on 
petition of the owner of a dower in- 
terest in one third of the land is not. 
authorized where the fee was owned 
by one infant since there is no joint 
ownership within the meaning of the 
statute. Fullenwider v. Johnson, 145 
Key, 19, 139 Siw L096 =(2)) Arid “the: 
same conclusion was reached under 
an earlier statute similar in its pro- 
visions, it being held that a widow 
cannot bring suit to have indivisible: 
property, in which she had a dower: 
estate and in which her infant son 
owned the remainder, sold and for 
distribution of the proceeds between 
them, under a statute providing that 
when land is held by coparceners, 
joint tenants, or tenants in common, 
a court of equity may upon a petition 
of a part of the owners against the 
others order a sale of such land and a 
division of the proceeds among those 
entitled where it shall be made to 
appear to the court that a division of 
the land would materially impair its 
value. Lee v. James, 81 Ky. 443; 
Liederkranz Soc. v. Beck, 8 Bush 597. 
(3) So under a statute providing for 
a sale where the widow shall have a 
life right in a portion of the estate 
either as homestead or dower or by 
devise, where the property cannot be 
divided without materially impairing 
its value, or the value of plaintiff’s: 
interest therein, a partition and sale 
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less authorized by statute’ to do so.°* 
entitled to dower in her husband’s real estate and 
who is also a tenant for life of the whole thereof can- 
not maintain an action for partition against the re- 
Where, by statute, the widow may, 
upon renunciation of the benefit of her husband’s 
will, if she so elect, have in lieu of dower, whether 
such right to dower has accrued by renunciation or 
otherwise, one half of the property remaining after 
payment of debts, a widow who has made such elec- 
tion takes as heir and is entitled to partition.®® 
According to the 
weight of authority, inasmuch as the right of dower 
before assignment is not an estate but a mere right 
of action,®® the widow cannot, before assignment of 
dower, maintain an action for partition against her 
husband’s cotenant;®4 but a contrary conclusion has 
After dower is assigned and the 
widow enters, she is a tenant, and partition may be 
made between her and her tenants in common.®? 

[§ 197] 14. Tenant by Curtesy.°* 


maindermen.°® 


[§ 196] b. Of Cotenant Owner. 


been reached.®? 


will not be granted on application of 
the widow and adult children against 
the infant children and their statu- 
tory guardian for sale and division 
of the property, where the widow has 
a life right or estate in the whole of 
the property sought to be sold; the 
joint ownership only comes into ef- 
fect when the estate is vested in the 
children. Piermann v. Piermann, 187 
Ky. 392, 219 SW 156. 

Lb] In Missouri a statute provid- 
ing that any party having a dower or 
other life interest in land may peti- 
tion to have the life interest set off 
and the remainder partitioned among 
the owners of it, does not so change 
the common-law rule as to entitle a 
widow merely by virtue of her dower 
interest to maintain’ partition as 
against the owners of the fee. White 


v. Summerville, 282 Mo. 268, 223 SW 
101. 
{c] In Rhode Island a statute pro- 


viding for partition, at law or in 
equity, between persons who hold the 
fee of any share or shares, etc., refers 
only to persons holding different 
shares of the same estate and not to 
persons who hold estates in severalty 
in the premises and does not author- 
ize a widow to whom dower has been 
assigned by metes and bounds to sue 
the owner of the fee for partition. 
Newell v. Willmarth, 30 R. I. 529, 76 
A 433, 19 AnnCas 807. 

57. See statutory provisions. 

{a] In Indiana, under a statute 
authorizing partition among those 
“holding,” ‘owning,’ or having title 
to land, a widow entitled to a life 
estate in one third of her husband’s 
property as dower may enforce a sale 
of the fee owned by the children of 
her deceased husband in a proceeding 
ae partition. Shaw v. Beers, 84 Ind. 
528. 
{b] In Louisiana where, in conse- 
quence of the death of a child sub- 
sequently to that of the father, the 
surviving wife holds in common with 
‘the other children an undivided share 
in all the property of the father, she 
may, under Civ. Code (1838) art 338, 
cause the whole of it to be adjudicat- 
ed to her, on complying with the re- 
quirements of that article, That ar- 
ticle does not restrict the right to 
this adjudication to community prop- 
erty only; it makes no distinction 
as to the title by which property 
may be held in common between the 
surviving parent and the minor chil- 
eg ‘Berteau v. O’Brien, 2 La. Ann. 

Ia. 

{c] In Pennsylvania (1) by ex- 
press statutory provision, the widow 
or any lineal descendant of intestate 
may apply to the orphans’ court for 
partition of the real estate of de- 
cedent and her share may be set off 


PARTITION 


And a widow 


cotenants. 


sloners.°® 


for partition.’? 


A tenant by 
to her in kind for life. Steel’s App., 
86 Pa. 222, Bishop’s App., 7 Watts 


& S. 251. (2) Whether there are one 
or more descendants makes no dif- 
ference. It is just as necessary ac- 
cording to the statute that the widow 
should have her portion or third of 
the estate laid off by metes and 
bounds where there is but one de- 
scendant as where there are two or 
any greater number. Bishop’s App., 
supra. 

[ad] In Ontario (1) under a stat- 
ute providing that “any party inter- 
ested in any land,” etc., may file a 
petition asking for partition thereof, 
a widow having an unassigned dow- 
er right in land may be entitled to a 
partition thereof. Devereaux v. 
Kearns, 11 Ont. Pr. 452 [overr Rody 
v. Rody, 1 CanLTOccNotes 546]. (2) 
However, it has been held that the 
right conferred by the statute is not 
absolute and that the application of 
a doweress for partition or sale of 
two parcels of land owned by defend- 
ants in severalty subject to the right 
of dower should be refused where 
the defendants oppose the applica- 
tion and the proposed proceedings 


were for the benefit of the applicant 
only. Fram v. Fram, 12 Ont. Pr. 
185. 

58. Purdy Bye Purdy, 18 App. Div. 


310, 46 NYS 2 

‘ Eife tenant en remaindermen 
generally see supra § 169. 

59. Canavan v. McNulty, 328 Ill. 
388, 159 NE 782; Gullett v. Farley, 
164 Ill. 566, 45 NE 972. 

60. See Dower §§ 202, 203. 

61. Ex p. Burgess, 1 Del. Ch. 233; 
Coles v. Coles, 15 Johns. (N. Y.) 319; 
Brown v. Adams, 2 Whart. (Pa.) 188. 

62. Hill v. Gregory, 56 Miss. 341 
(where it was held that partition 
would lie only as a means to the end 
of having dower assigned to her). 


63. Exp) Burgess, 1 Del. .Ch. 233. 
64. See Curtesy 17 C. J. p 412. 
65... Tilton’ vc! Vail, -42)) Hun “638; 


4 NYSt 500 [app dism 110 N. Y. 681 
mem, 18 NE 483 mem]; In re Sand- 
ers, 41 Pa. Super. 77. See Atkinson 
v. Brady, 114 Mo. 200, 21 SW 480, 35 
AmSR 744 (recognizing rule). 


Moe Riker v. Darke, 4 Edw. (N. Y.) 
67. See supra § 168. 
68. Atkinson v. Brady, 114 Mo. 


200, 21 SW 480, 35 AmSR 744; Reed 
v. Reed, 107 N. Y. 545, 14 NE=<442- 
Seiders v. Giles, 141 Pa. 98, 21 A 514. 

fa] Rule is not changed by a 
clause in a statute providing that 
a tenant by curtesy may bring a suit 
in partition to have the estate par- 
titioned. This clause has application 
only to estates held in common. At- 
kinson v. Brady, 114 Mo. 200, 21 Sw 
480, 35 AmSR 744. 


[§ 198] 15. Trustees®®—a. In General. 
eral rule, a trustee having legal title to an undivided 
interest in land and who has possession or the right 
to immediate possession is entitled to maintain an 
action for partition,’® without making the cestui que 
trust a party;"* and it.has been further held that 
a tenant in common of land owning a moiety there- 
of, although he is trustee for another person for 
another moiety of the land, may maintain an action 


[§§ 195-198 


the curtesy,®® and it has also been held even a ten- 
ant, by the curtesy initiate,®* of an undivided inter- 
est owned by his deceased wife in land is entitled 
to maintain a suit for partition thereof against her 
On the other hand, where a deceased wife 
owned an entire tract of land, the tenant by the cur- 
tesy has an estate for life in severalty, and, in ac- 
cordance with a well settled rule,®* cannot maintain 
a sult for partition against remaindermen or rever- 


As a gen- 


But not al trusts vest the trustee 


with such an interest as will entitle him to maintain 


69. Assignee for benefit of cred- 
itors see Assignments for Benefit of 
Creditors § 355. 
one Ga.—Bryan v. Suggs, 56 Ga. 

Kan.—Noecker v. Noecker, 66 Kan. 
347, 71 P 815. 

Mass. —Phelps v. Townsley, 10 Al- 
len 554. 

N. J.—Smith v. Gaines, 38 N. J. Eq. 
65 [rev on other grounds 39 N. J. 
Eq. 545]. 

N. Y.—Gallie Ns jiasle 65 Barb. 583, 
1 Thomps. & C. 

R. I.—Paine : tana 27 R. I. 300, 
61 A 753. 

Eng.—Simpson v. Denny, , a D. 
28; Stace v. Gage, 8 Ch. D. 

fa] Rule applied.—(1) ee “who 
has taken an assignment of a mort- 
gage of an undivided half of a lot of 
land “for the purpose of protecting 
any one to whom [such- as- 
signee] has made conveyance of any 
lands conveyed by said mortgage 

from all claims of dower,” may 
seek partition of the land, after fore- 
closing the mortgage. Phelps v. 
Townsley, 10 Allen (Mass.) 554. (2) 
When two trustees deal with each oth- 
er, both believing that authority ex- 
ists for one to purchase from the oth- 
er a full tract of land, when the au- 
thority really extends only to part of 
the tract, the trust estates will be 
tenants in common in equity, the 
vendee owning, when paid for, all 
that could be legally purchased, and 
the vendor the balance not paid for; 
and after the land has greatly depre- 
ciated, partition, and not rescission, 
is the remedy for adjusting equities 


between the _ parties, Grimes v. 
Little, 56 Ga. 649. 
[b]| Trust to receive rents for use 


of minor until majority.—A trustee 
of land, under a trust to receive the 
rents and profits, and apply them to 
the use of an infant, until such in- 
fant arrives at the age of twenty-one 
years, with an absolute power to sell 
the land and invest the proceeds 
thereof, may institute a suit in equity 
to partition the lands held by her in 
common with other persons of adult 
age. Gallie v. Hagle, 65 Barb. (N. Y.) 
dss, 2 Lhomps. & Cs d24 

[el Trust for sale and division.— 
Where, by a will, certain real estate 
was devised to trustees, to be by them 
sold and the proceeds divided, they 
may maintain an action for the par- 
tition, title having been vested in 
them by the will. Noecker v. Noeck- 
er, 66 Kan. 347, 71 P 815. 


71. See infra § 236. 
72. Cheesman v. Thorne, 1 Edw. 
(N. Y.) 629, English v. Moneypeny. 6 


On.Cir; Ct 75545 3-Onh.Oir, IDecwbse. 
Compare Winthrop v. Minot, 9 Cush. 
(Mass.) 405, 406 (partition cannot be 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 198-201] 


a suit for partition,?® as where property is conveyed 
to a trustee as security for the payment of a debt. 
the trust being specifically limited to a right of sale 
upon a designated contingency,‘* although it has 
been held that the trustee in a deed of trust of per- 
sonal property after breach of the condition has such 
interest in the subject of the trust as to entitle him 
to maintain proceedings for partition.’® . 

It has been held,‘ 
but also denied,’® that a trustee of an estate in bank- 
ruptey under the National Bankruptcy Act may be 
such a tenant in common as will authorize him to 


[§ 199] b. In Bankruptcy.7° 


bring a suit for partition. 
[§ 200] 16. Cestuis Que Trust. 


granted where petitioner is seized of 
one moiety in his own right, and to- 
gether with the respondents, as joint 
trustees with himself, of the other 
moiety, in trust for a third party. 
“We cannot say what legal remedy 
there may be in such a case, but, if 
all the owners petition, this court has 
no jurisdiction. If all desire the par- 
tition, they may make it by deed, and 
if any one be incapable of acting from 
any disability, some one may be ap- 
pointed to act for him. The statute 
appears to provide only for cases be- 
tween adverse parties. It says that 
the proceedings may be by petition 
or by writ; if by writ, it is clearly 
adverse. And _ certainly partition 
could not be made between these par- 
ties under the latter form of proceed- 
ing, for here one of the parties is on 
both sides. The statute contemplates 
cases where the party respondent may 
be supposed, at least, to be able to 
plead sole seisin’’). 

73. Sis v. Boarman, 11 App. (D. C.) 


Sis v. Boarman, supra. 
Porter v. Stone, 70 Miss. 291, 
12 S 208. 

76. By assignee of insolvent see 
-Assignments for Benefit of Creditors 
§ 355 text and note 57 

77. Champion v. Spurck, 302 IM. 
241, 134 NE 717; Harlin v American 
Prust -Co.—07,ind, A. 213,. 119 NE.20; 

[a] In Tfllinois the trustee may 
maintain a suit for partition, account- 
ing, and other incidental relief where 
the bill shows a necessity for such a 
proceeding to enable the trustee to 
realize the full value of his ownership 
for the creditors, and where the bank- 
ruptey court has waived its right to 
order sold the interest of the trustee 
in its encumbered condition, and had 
in substance renuested the state court 
to take jurisdiction. Champion v. 
Spurck, 302 Ill. 241, 134 NE 717. 

[b] In Indiana, where the statute 
gives the right to partition to any 
person holding lands as tenant in 
ecommon whether in his own right or 
as trustee, a trustee in bankruptcy 
has an absolute right to partition. 
Harlin v. American Trust Co., 67 Ind. 
A. 213, 119 NE 20. 

fe] Under an earlier bankruvtcy 
act it was held that, as the assignee 
in bankruptcy becomes the absolute 
owner of the entire estate for the 
purpose of distributing the same to 
creditors, he might maintain an ac- 
tion for partition and that leave of 
the bankruptcy court was not neces- 
sary before commencing the action. 
Rutherford v. Dennis, 59 HowPr (N. 
Y.) 231. 

78. See cases infra this note. 

[a] In Florida partition in a state 
court was denied where it did not ap- 
pear that partition was essential to 
the statutory duty of the trustees or 


Where a naked 
or dry trust is created vesting the legal title in the 
grantee to hold simply for the use of the cestuis que 
trust,‘® the cestuis que trust, under the rule that 
one having an equitable title and the present right 
of possession is entitled to partition in a court of eq- 
uitable jurisdiction,®® are entitled to partition.§! 
But it is elementary law that if the trust, whether 
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ereated by will or deed®* or by any other method by 
which a valid direction can be given, is an active 
and subsisting one,®* the cestuis que trust are not 
entitled to partition,’+ and the reason usually as- 
signed is that the court will not decree partition 
saherd its effect would be to override and nullify the 
intention of the grantor or testator who created the 
trust and defeat its purpose,®® although another in- 
superable obstacle to partition is that the cestuis que 
trust have not possession and are not entitled to im- 
mediate possession.*® 
poses of the trust have been fulfilled, the beneficia- 


Nevertheless, where the pur- 


ries, having the absolute, equitable title to the land 


/ 


that the bankruptcy court had au- 
thorized such a proceeding or that it 
was necessary fully to protect the 
rights of those interested in the es- 
tate of the bankrupt. Hobbs v. Fra- 
zier, 56 Fla. 796, 47 S 929, 131 AmSR 
179, 20 LRANS 105, 16 AnnCas 558. 
[b] In Ohio partition in a state 
court will be denied where the bank- 
ruptcy court has not ordered or au- 
thorized a trustee to come into a state 
court for any purpose and where a 
conflict of jurisdiction will neces- 
sarily arise between the state and 
federal courts if the state entertains 
a suit’ for partition. Lindsay v. 


‘Runkle, 82 Oh. St. 325, 92 NH 489, 137 


AmSR 781, 29 LRANS 659. 


79. See Trusts [39 Cyc 30]. 
80. See supra § 86. 
81. Dicus v. Sherer, 277 Ill. 168, 


115 NE 161; Cresap v. Brown, 69 W. 
Va. 658, 72 SE 751. 

82. See supra § 120. 

83. See Trusts [39 Cyc 30]. 

84 Ala.—Gaddy v. Mullens, 215 
Ala. 664, 112 S 138. 

Cal.—Ukiah Bank vy. Rice, 143 Cal. 
265, 76 P 1020, 101 AmSR 118. 

Til.—Fischer Wem ES UL, urcraje AU pony os 
79 NE 659, 115 AmSR 160. 

Ind.—Walling Vee Scott, G04 End. AC 
23, 96 NE 481, 97 NE 388. 

Iowa.—Schaal v. Schaal, 203 lowa 
667. 213 NW 207. 

Ky PTA eee a Maynard, 162 
Ky. 736, 173 SW 122. 

Mass. en pe en a v. Greene, 198 
Mass. 153, 83 NE 1112. 

Mich.—Ward v. Ward, 163 Mich. 
570, 128 NW 761. 

Miss.—Gwin v. Gwin, 116 Miss. 619, 
77 S 530 

Mo.—Stewart v. Jones, 219 Mo. 614, 
118 SW 1, 1381 AmSR 595. 

Nebr.—Wicker v. Moore, 79 Nebr. 
755, 113 NW 148. 

N. J.—White v. Crossman, 69 N. J. 
Eq: 528, 61. Ay 529); Story v. Palmer; 
46 N. J. Ea. 1, 18 A 363. 
nee Y.—Harris v. Larkins, 22 Hun 

N. C.—Spring Green Church vy. 
Thornton, 158 N.C. 119, 73 SE 810. 

Oh.—Steinman y. Steinman, 27 Oh. 
Cin, NOUS 460. 

Pa.—Johnson v. Gaul, 228 Pa. 75, 


77 A 399; Kirschner’s Est., 24 Pitts 
LegJNS 469. 

S. C.—Mattison v. Stone, 90 S. C. 
146, 72 SE 991. 

: Gallaher, 115 

Tenn. 568, 92 SW 66. 

Tex.—Cage v. Perry, (Civ. A.) 142 
SW 75. 

Va.—Schroeder v. Woodward, 116 
Va. 506, 82 SE 192. 

Tlng.—Bigges v. Peacock, 22 Ch. D. 


284: Taylor v. Grange, 13 Ch. D. 223 
[aft 15 Ch. D--165)]. 
3 Ont.—Downey v. Dennis, 14 Ont. 
67. 

[a] Rule applied.—(1) One enti- 


as tenants in common, are entitled to have the trust 
terminated and may bring a bill against the trustee 
for an accounting and for | partition.*? 

[§ 201] 17. Mortgagors. 
held that a mortgagor of an undivided interest of 
premises held in cotenaney, who is in actual pos- 
session of the premises,®® is entitled to maintain a 
suit for partition thereof ;*® and this is so whether 


It has wonurall been 


tled to the income for life from an 
undivided one third of land held in 
trust for him by a trustee, who has 
power to sell such one third inter- 
est at his discretion and loan or 
invest the proceeds and pay _ the 
income to the cestui que _ trust, 
has no such interest as authorizes 
him to maintain a bill to partition 
the land. Mason v. Mason, 219 Ill. 
609, 76 NE 692. (2) Where a testa- 
trix gave her real estate to a trustee 
to keep the house for a home for her 
nieces, or, in the discretion of the 
trustee, to sell it and divide the pro- 
ceeds equally between them, neither 
of them was entitled to demand a par- 
tition of it. Owens v. Haughton, 23 
Pa. Super. 639. (3) Where a testator, 
after making various bequests, gives 
all the residue of his estate to the 
executors to hold as trustees and 
apply half the income thereof to each 
of his two sons during their lives, 
they are not entitled to maintain an 
action for partition of the land. Mc- 
Lean v. McLean, 21 NYS 326. (4) 
Wheré testator gave all his property, 
real, personal, and mixed, to his two 
daughters in equal shares, and pro- 
vided that the share coming to one 
daughter should be invested by @ 
trustee, the interest of which was to 
be paid to such daughter, and on her 
death the principal to be paid to her 
children, if any, or the other daugh- 
ter, it was held that the daughter 
whose share was in trust had no 
standing to ask for partition, title to 
the real estate being in the trustee. 
Johnson: v. Gaul, 228 Pa. 75, 77 A&A 
399. (5) Other familiar applications 
of the rule occur where, by the terms 
of a will or deed, the property de- 
vised or conveyed is not to be divid- 
ed or distributed before a fixed date, 
or before the happening of a desig- 
nated contingency (see supra § 127), 
(6) or where land is directed to be 
sold and the proceeds distributed 
eer the beneficiaries (see supra 

[b] Conveyance by the trustee to 
his cestui que trust, which does not 
extinguish the trust, gives the latter 
no status to maintain an action for 
partition. Thebaud v. Schemerhorn, 
10 AbbNCas (N. Y.) 72, 61 HowPr 
ae [rev on other grounds 30 Hun 

85. See cases supra note 84; 
supra § 120. 


and 


86. See supra URS 
Pes Fox v. Fox, 250 Ill. 384, 95 NH 
“83. Necessity of possession see 


supra § 107. 

89. Upham v. Bradley, 17 Me. 423; 
Call v. Barker, 12 Me. 320; Price v. 
Crone, 44 Miss. 571; Kline v. McGuck- 
in, 24 N. J. Eq. 411; McDougall v. 
McDougall, 14 Grant Ch. (Ont.) 267,° 
But see McCully v. McCully, 23 Ont. 
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the mortgage was executed to a cotenant®® or to a 
third person,®! and although as between the parties 
to the mortgage the title is by the local statute in 
the mortgagee. >? When the partition has been made, 
the mortgage on the premises of the undivided moiety 
attaches in severalty.®°? Also, if tenants in common 
who have mortgaged the common estate are in pos- 
session, one of them is entitled to partition against 
the other before entry of the mortgagee,°* although 
by the law of the state the mortgagee has title aad 
immediate right to possession,®® but partition will 
not affect the rights of the mortgagee.®® On the 
other hand, it has been held that the owner of land 
by mortgaging an undivided half thereof, allowing 
the mortgagor to enter to foreclose before condition 
broken, does not thereby become a tenant in common 
with him and that the mortgagor, or his judgment 
ereditor by levying execution on the land, cannot 
maintain against the mortgagee a petition for par- 
tition;°7 and that if one tenant in common of land 
takes an assignment of a mortgage upon it, his ¢o- 
tenants who derive their title as heirs at law of the 
mortgagor cannot maintain a petition for partition 
against him, although the mortgage and assignment 
are not recorded.®® 
of possession is in the mortgagee, a cotenant who 
has given a mortgage of his undivided interest to his 
eotenant who has taken possession thereof is not 
entitled to partition because he is not in possession 
or entitled to immediate possession of the premises.?® 
So, after the mortgagee has entered for condition 
broken and is in actual possession of the premises, 
the mortgagor is not entitled to partition because he 
has neither 1 possession nor immediate right to posses- 
‘sion.? + 

[§ 202] 18. Mortgagees. The diversity of hold- 
ing as to the right of mortgagees to maintain suits 
for partition is due partly, but not wholly, to the 


difference in the nature of the rights vested in the © 
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[§§ 201-202 


mortgagee by virtue of the mortgage under the vary- 
ing local statutory provisions? in jurisdictions in 
which the question has arisen.* 

Between mortgagees. While it has been held that 
mortgagees of undivided interests in the same land 
after condition broken, who are by statute entitled 
to possession, are entitled to partition of their in- 
terest,* even though they have never been in pos- 
session® and have not foreclosed their mortgages,® 
other decisions have taken the opposite view.‘ 

By mortgagee against cotenant of mortgagor. In 
Massachusetts, where a mortgage is regarded as be- 
tween the parties as a convéyance in fee, entitling 
the mortgagee to immediate possession, but in all 
other respects, until foreclosure, as a mere lien or 
security subject.to which the estate may be conveyed, 
attached, or otherwise dealt with as the estate of 
the mortgagor,’ it has been held that the mortgagee 
of an undivided interest of a cotenant is entitled to 
maintain a suit for partition,® even though the land 
remains in the possession of the mortgagor?® or of a 
cotenant;*t and in Rhode Island, where a mortgage 
conveys the title and right of possession to the mort- 
gagee and, where forfeited, the whole title at law, 
but. where the mortgagee in possession is regarded as 
the owner subject to the mortgage both in law and 
equity,*? it has similarly been held that the right 
of the mortgagee to maintain suit for partition ex- 
ists where one of two tenants in common mortgages 
his interest in the common estate to the other;!* and 
in these jurisdictions no entry'* or foreclosure?® is 
necessary to entitle the mortgagee to partition. In 
other jurisdictions, where as between the parties the 
mortgage conveys the title and gives right of pos- 
session to the mortgagee,'® it has been held that a 
mortgagee of the undivided interest of one tenant in 
common has no rieht to file a bill for partition!’ 
and that a bill to foreclose the mortgage and for par- 
tition is multifarious.t5 And in jurisdictions where 


L. 156, 2 OntWN 662, 18 OntWR 236, goes for nothing when he has re- 8. See Mortgages § 3 note 14 [h]. 
(where it was said that this practice | deemed’’). Oo) Rich: we words a Pick. (Mass.) 
can be followed only when the other 7.. Bush v. Thomas, 172 Ala. 77, | 322) .@Mer Shaw, fo J); Colton® “vz 
‘parties do not object). 55 S 622 (mortgagees cannot, as Smith, ial Bele, (Mass.) 311, 22 AmD 


90. Kline vy. McGuckin, 24 N. J. 
Eq. 411. 

91. Upham vy. Bradley, 17 Me. 423; 
Call v. Barker, 12 Me. 320; Price v. 
Crone, 44 Miss. 571. 

92. Upham v. Bradley, 17 Me. 423. 

93. See infra § 946. 

94°, Muller. ove, uGrout,. 23). Pick: 
(Mass.) 9 note; Bradley v. Fuller, 
‘23 Pick. (Mass.) 

95. See cases supra note 94. 

96. See infra §§ 932, 945, 946. 

97. Norcross vy. Norcross, 105 
Mass. 265. 

98. Blodgett vy. Hildreth, 8 Allen 
(Mass.) 186. 

99. Yglesias v. Dewey, 60 N. J. 
Eq. 62, 47 A 59. 

L.. Call> vw. Barker, 12. ie 320; 
‘O’Brien v. Bailey, 163 Mass. 325, 39 
NE 1109. 

2. See Mortgages §§ 1-3. 

3. See cases infra this section. 

4 Munroe vy. Walbridge, 2 Aik. 
(Vt.) 410. 

5. Munroe v. Walbridge, supra. 

6. Munroe v. Walbridge, supra. 

[a]. Mortgagor cannot object to 
partition although in possession of 
the premises. Munroe v. Walbridge, 
evil) 40, c4 i Cowhat. Tigi: 
then, has the mortgager to neglect 
or refuse to redeem, and yet inter- 
fere to oppose this partition? It is 
immaterial to him whether they pos- 
sess in severalty or in common. He 
has no right to hold against them be- 
fore redemption. And if they choose 
to be at the expense of a partition, it 


against the mortgagor, by partition 
proceedings, split up the mortgage 
property into fragments and thus di- 
vide up his right of redemption). 

[a] Similarly, in a jurisdiction 
where a mortgage is regarded, as be- 
tween the parties, as a conveyance in 
fee entitling the mortgagee to im- 
mediate possession but in all other 
respects until foreclosure as a mere 
lien or security subject to which the 
estate may be conveyed, attached, or 
otherwise dealt with as the estate of 
the mortgagor (see Mortgages § 3 
note 14 [h]) it was held that, where 
several mortgages of an entire estate 
are given simultaneously to different 
persons each of which is subject only 
to the encumbrance created by the 
mortgage to the other two at the 
same time, and after condition broken 
possession is surrendered to them, 
they are, nevertheless, not entitled to 
partition until after foreclosure, al- 
though the mortgagees after entry 
for condition broken are tenants in 
common to the amount of their re- 
spective debts, the basis of this de- 
cision being that before foreclosure 
the mortgagees have merely a de- 
feasible, redeemable, and fluctuating 
interest, not an actual estate but 
merely a right to acquire an estate 
in the land (Ewer v. Hobbs,.5 Mete. 
(Mass.) 1 [reaching a similar con- 
clusion as did the court in Bush vy. 
Thomas, 172 Ala. 77, 55 S 622, but by 
an entirely different line of reason- 
ing]) 


tition, 


10. See cases supra note 9. 

11. Rich v. Lord,*18 Pick. (Mass.) 
322 (by the execution of the mort- 
gage by one seized of the moiety 
plaintiff acquired a legal seizin and 
right of possession. The possession 
of the mortgagor, or of the cotenant, 
cannot be deemed adverse, but must 
be considered as the possession of 
the mortgagee). 

12. See Mortgages § 3 note 14 [ol]. 

1. Green’ vs sATnHOld,. 11 aGas 
23 AmR 466. 

14. Green v. Arnold, supra. 

15. Green v. Arnold, supra. 

16. See Mortgages § 3 note 14 [g]. 

17. Van Dyck v. Bloede, 128 Md. 
330, 97 A 630; Mitchell v. Farrish, 
69 Md. 235, 14 oN 712; Belt v. Bowie, 
65 Md. 350, 4 A 295. But see infra 
text and note 26. 

18. Mitchell v. Farrish, 69 Md. 235, 
14 A 712 

[a] Reason for rule.—‘‘That the 
bill is multifarious, in the legal sense 
of the term, would seem to admit of no 
doubt. It combines two separate and 
distinct subject-matttérs in respect to 
which relief is prayed, that is, par- 
and the enforcement of the 
mortgage claim against the estate. 
It thus involves the inconvenience of 
mixing up distinct matters, which re- 
quire very different proceedings or 
decrees by the Court, and which 
might and would embarrass the de- 
fendant in making his proper de- 
fences against each of such matters 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 202-203] 


the owner of property does not, by mortgaging it, 
cease to be the owner of it any further than is neces- 
sary to give effect to the security which he has thus 
created,!® it has been held that a mortgagee whose 
title has not been perfected by a foreclosure or oth- 
erwise is not entitled to an order for partition.?° In 
jurisdictions where the mortgagor is regarded as the 
legal owner as against all persons, except the mort- 
gagee, and where the right of possession does not 
vest in the mortgagee until there has been a breach 
of condition of the mortgage, and nonpayment of the 
mortgage debt does not invest the mortgagee with 
an absolute title but only gives a right to fore- 
close,?+ a mortgagee of an undivided interest in land 
has not such an interest in fee before condition bro- 
ken as will entitle him to maintain a bill for parti- 
tion.??. In jurisdictions where the mortgagee ac- 
quires no legal title or right to possession but merely 
a hen,?* the mortgagee has no right to partition.?+4 
In jurisdictions where after breach of condition the 
legal title to the mortgaged premises vests absolute- 
ly in the mortgagee and there remains in the mort- 
gagor nothing but a mere equity of redemption which 
the courts of law cannot notice, but which may be 
asserted and protected in equity until duly fore- 
closed,?° it has been held that the holder of a mort- 
gage on the interest of one tenant in common may at 
the same time maintain a bill to foreclose the mort- 


and grounds of relief. This the es- 


tablished principles of equity plead- | der 
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pointment to sue for partition in or- 
that the part which 
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gage and also to sell the land for division among the 
cotenants.?°® 

Personal property. Under a statute providing 
that one of two or more joint owners of personal 
property may file a petition for partition or sale and 
partition of the proceeds thereof, it has been held 
that the holder of, the mortgage on an undivided half 
in personal property owned by the mortgagor and 
another as equal partners becomes a joint owner 
with the other partner and as such is entitled to 
partition.?7 

[§ 203] 19. Executors and Administrators; Tu- 
tors.28 In the absence of authority clearly con- 
ferred by statute®® or by will,?° an executor or ad- 
ministrator has no such interest in the land of his de- 
cedent as will entitle him to maintain a suit to par- 
tition it,?+ or to maintain a suit for the partition 
of land in which his decedent had an undivided in- 
terest as cotenant;*°* and the fact that a suit for par- 
tition was originally instituted by decedent does not 
affect the operation of the rule.** 

Executor also a cotenant. Although the right to 
maintain a partition suit is confined to cotenants** 
and an executor or administrator is not as such a ¢co- 
tenant with the heirs or devisees,*® the mere fact 
that he is also an executor or administrator of his 
deceased cotenant will not deprive him of his right 
to partition as a ecotenant.*® 
is settled, since the manifest object 


of the statute is to invest him with 
possession of decedent’s lands sole- 


belonged 


ing forbid.” Belt v. Bowie, 65 Md. 
350}- 35451 4 3A5 295. 
19. See Mortgages § 3 note 14 [s]. 
20. Train v. Smith [cit and foll 
oe v. Hendershott, 17 Ont. Pr. 
GAs 


21. See Mortgages § 3 note 14 [e]. 

22. Dazey v. Binkley, 285 Ill. 513, 
121 NE 165 (rule applied in case of 
a grantee holding a deed given to se- 
cure a loan made by him, the deed, 
although absolute in form, constitut- 
ing a mortgage only). 

23. See Mortgages § 3. 

24. Ukase Inv. Co. v. Smith, 92 
Or: 337, 181. 7; Marx v. La. Rocque, 
27 Or. 45, 39 P 401 (deed absolute 
in form intended as mortgage). Com- 
pare Welch v. Agar, 84 Ga. 583, 11 SE 
149, 20 AmSR 3880 (law governing 
mortgages is the same in this state as 
in Oregon [see Mortgages § 3 text and 
note 19]. It was held in this case 
that, upon showing good cause, par- 
tition may be ordered at the instance 
of a creditor holding an absolute deed 
from one of the tenants in common 
as security for a debt; but without 
good cause, partition in opposition 
to the will of the debtor of such cred- 
itor should be denied, and it is a 
very potent reason for denying the 
partition that the applicant holds a 
deed for security only). 

25. See Mortgages § 3 note 14 [a]. 

26. Wood v. Barnett, 208 Ala. 295, 
94 S 338; Jordan v. Walker, 201 Ala. 
248, 77 S 838. But see supra text and 
note 17. 

fa] The reason assigned for this 
holding is that a court of equity hav- 
ing assumed jurisdiction for the 
purpose of foreclosing the mortgage 
should proceed to a final disposition 
of the cause and grant complete re- 
lief by decreeing a sale of the lands 
in suit for division. Jordan v. Walk- 
er, 201 Ala. 248, 77 S 888. 

27.- Halferty v. Karr, 188 Mo. A. 
241, 175 SW 146. 

§ ae As parties defendant see infra 

66. 

29. See cases infra this note. 

{a] In Louisiana, under Civ. Code 
art 1135, providing that, if a deceased 
was in community or partnership 
with anyone who has survived him, 
the curator of the vacant succession 
is bound immediately after his ap- 
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to deceased in the community or part- 
nership be ascertained, it is the duty 
of the administrator to institute a 
suit for partition of the property 
owned in indivision by the succession 
he represents and third persons. Wil- 
son v. Wilson, 107 La. 139, 31 S 643; 
a pwondeny Suce., 42 La. Ann. 411, 7 

624, 

[b] In New Jersey executors vest- 
ed with the power of sale are by stat- 
ute given the right to maintain suits 
for partition, but where the object for 
which the: power was given has been 
accomplished and the partition has 
become extinet before suit brought, it 
will be dismissed. Walsh v. Dunn, 
(Ch.) 46 A 592. 

30. Laughlin v. O’Reiley, 92 Miss. 
121, 45 S 193. See also supra §§ 
119-129. 

[a] Will giving residuary estate 
to executors in fee.—Where a will 
conveyed all the testator’s property 
to his executors, authorizing them to 
sell it and pay the legacies specified, 
residue of the estate not specifically 
devised being given to the executors 
in fee, and the testator’s widow re- 
nounced under the will and elected 
to take her legal half of the estate, 
the executors became tenants in com- 
mon with the widow and were enti- 
tled to sue for partition of the es- 
tate. Laughlin v. O’Reiley, 92 Miss. 
121, 4534S) £93. 

31. Fla.—Whitlock v. Willard, 18 
Eula, di 5i6. 

Miss.—Laughlin v. -O’Reiley, 92 
Miss. 121, 45 S 193. 

Mo.—Throckmorton v. Pence, 121 
Mo. 50, 25 SW 843. 

Nebr.—Phillips v. Dorris, 56 Nebr. 
293,006, INIW (55D. 

N. H.—French v. Lawrence, 75 N. 
H. 609, 78 A 278. 

Oh.—Stout y. Stout, 82 Oh. St. 358, 
92 NE 465, 137 AmSR 785. 

Que.—Villeneuve v. Morin, 15 Que. 
berry Bele 


[a] Statutes not conferring right. 


—(1) A statute giving the right of | 


partition to tenants in common, co- 
parceners, or ‘other persons inter- 
ested in the land.’ Stout v. Stout, 
82 Oh. St. 358, 92 NE 465, 137 AmSR 
785. (2) A statute giving a tenant 
in common the right of possession 
of decedent’s estate until the estate 


ly for the purpose of administration, 
that is, to enable him to collect the 
assets and pay the debts of the es- 
tate. Phillips v. Dorris, 56 Nebr. 298, 
76 NW 555. 

32. Ryer v. Fletcher Ryer Co., 126 
Cal. 482, 58 P 908 [disappr dictum to 
contrary Bath v. Valdez, 70 Cal. 350, 


11 P 724]; Greeley v. Hendricks, 23 
Fla. 366, 2 S 620; Richards v. Rich- 
ards, 136 Mass. 126; Nason v. Wil- 


lard, 2 Mass. 478; 
68 Miss. 198, 8S 518 

[a] Statutes not conferring right. 
—Code Civ. Proc. § 1581, providing 
that, for the purpose of suits to par- 
tition the estate of a decedent, the 
possession of the executors or admin- 
istrators is the possession of the 
heirs or devisees, such possession by 
the heirs or devisees being subject, 
however, to the possession of the 
executor or administrator for the 
purposes of administration, contem- 
plates actions by the heirs or dey- 
isees to partition the property of 
the estate, and does not authorize 
an administrator to maintain an ac- 
tion for partition of real estate owned 
by deceased at the time of his 
death as tenant in common with oth- 
ers. Ryer v. Fletcher Ryer Co., 126 
Cal. 482, 58. P 908 

Soe Greeley v. ‘Hendricks, 23 Fla. 
3866, 2 S 620; Richards v. Richards, 
136 Mass. 126. 

34. Whitlock v. Willard, 18 Fla. 
See also supra §§ 73, 164. 

35. Phillips v. Dorris, 56 Nebr. 
293, 76. NWi555): \ 

36. See cases infra this note. 
_ [a] Rule applied.—A cotenant who 
is executor of the will of his deceased 
cotenant by which the deceased co- 
tenant’s interest in the land was 
devised to his son with direction that 
the personal property should remain 
on the land until the son should be- 
come of age to be used by the execu- 
tor as before is not prevented by the 
terms of the will from obtaining a 
partition or selling his half of “the 
land. Hunter v. Stoneburner, 92 Ill. 
75 (the will did not create any other 
or different trust than is imposed on 
any other executor who has specific 
instructions in the will for the man- 
agement of the estate and proper- 
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A tutor in that capacity cannot invoke the parti- 
tion of immovables which have devolved to his pu- 
pus in undivided shares with majors.*" 

[§ 204] 20. Persons Having Right of Entry for 
Condition Broken. A mere right of entry for con- 
dition broken is not such a right as will entitle the 
owner thereof to maintain an action for partition, 
either in kind or by sale for division,?® unless there 
is express statutory authorization for so doing,®® and 
even then only the particular classes of persons des- 
ignated by statute may bring the action.*° 

[§ 205] 21. Persons Having Right of Redemption 
from Judicial or Execution Sales.41 When title is 
vested in another who is entitled to possession un- 
til the redemption is made‘? the right to redeem will 
not sustain a suit for partition,*® and this is cer- 
tainly the case if the right to redeem is barred by 
laches.*# 

[§ 206] 22. Aliens. The right of an alien to main- 
tain partition proceedings is elsewhere discussed.*® 
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[§ 207] 23. Religious Corporations. Religious 
corporations who ‘are cotenants of land are entitled 
to partition. notwithstanding a statute providing 
that a religious corporation shall not sell realty with- 
out applying and obtaining leave of court, and pro- 
viding for the sale of the property of certain 
churches in the manner stated.*® 

[§ 208] 0. Persons against Whom Action for Par- 
tition May Be Brought. As cotenants of every class, 
namely, coparceners, tenants in common, and joint 
tenants, may maintain actions for partition,*’ irre- 
spective of the mode of creation of the cotenancy,** 
so all classes of cotenants, irrespective of the mode 
by which the tenancy was created, may be sued for 
partition;*® and this is true, although the cotenant 
is an artificial person such as a municipality, hold- 
ing title to real property in common with an individ- 
ual.°° Other questions in respect of persons who 
may or should be joined as defendants are herein- 
after considered in their appropriate places.®+ 


II. PROCEEDINGS AND RELIEF* 


[§ 209] A. Jurisdiction—1. To Partition Real 
Property—a. In England—(1) At Law. Although 
the courts of law in England from a date as early as 


the thirteenth century entertained actions to parti- 


tion estates held in coparcenary, their jurisdiction 
over estates held in joint tenancy and by tenancy in 
common did not exist until conferred by the statutes 
of 31 Henry VIII ¢ 1, and 32 Henry VIII ¢ 32, the 


former extending to estates of inheritance, and the 
latter for terms of life or years.°? By later stat- 
utes®* the jurisdiction of the courts of law over par- 
tition was withdrawn and confined exclusively to 
chancery.°# 

[§ 210] (2) In Chancery.®> The jurisdiction of 
courts of equity in cases of partition of real estate 
is very ancient®® and is now, and has been for a long 


ty. Testator could not, by his will, 
prevent his cotenant in common from 
selling his half of the land, nor 
could he prevent him from applying 
for and obtaining a partition). 

[b] In Georgia, during the period 
in which he holds the legal title as 
trustee for the devisees (Civ. Code 
PLOLOW S$ 23723," 3895, 5359), an ex- 
ecutor may join with the surviving 
cotenant of his testator in a pro- 
ceeding to partition the land between 
the estate and the surviving coten- 
ant as a convenient and necessary 
preliminary to the distribution of 
such’ land among the devisees. Wil- 
lingham v. Watson, 165 Ga. 870, 142 


SE 458; Peck v. Watson, 165 Ga. 853, 
142 SE 450. 

37. Morin v. Lamontagne, 61 Que. 
Super. 360. 

38. Robbins v. Gleason, 47 Me. 259; 
Whitten v. Whitten, 36 N. H. 326; 
Bouvier v. Baltimore, etc., R. Co., 


67 N. J. L. 281, 51 A 781, 60 LRA 750; 
O’Dougherty v. Aldrich, 5 Den. (N. 
Y.) 385; Lansing v. Pine, 4 Paige 
Gx YO)ECEO 

[a] Reasons for rule.—(1) A de- 
nial of the right to maintain the ac- 
tion is based on the fact that the pos- 
sessor of the right to enter for condi- 
tion broken has not possession, either 
actual or constructive, of the prem- 
ises sought to be partitioned (Rob- 
bins v. Gleason, 47 Me. 259; Whit- 
ten v. Whitten, 36 N. H. 326; Bouvier 
v. Baltimore, ete.,; R. Co., 67 N. J. L. 
281, 51 A 781, 60 LRA 750; Lansing v. 
Pine, 4 Paige (N. Y.) 639) (2) nor 
the title to the premises (O’Dough- 
erty v. Aldrich; 5 Den: (N. Y.) 385) 
both of which, as elsewhere shown, 
are indispensable elements of the 
right to partition in the absence of 
express ,statutory provision to the 
contrary (see supra §§ 85, 107). (3) 
And a further reason is that an en- 
try by ‘one or more joint grantors 
would inure to the benefit of all, and 
in consequence an attempt to sever 
the joint right before entry would 
be gy ene Euler v. Baltimore, 
etc., R. Co., § 

{b] Rule vapoliediatd) Where a 


lease has become forfeited or deter- 
mined by the nonperformance of a 
condition subsequent, plaintiff must 
first recover possession of his half 
of the premises at law before he can 
sustain a bill for partition. Lansing 
v. Pine;'"4. Paige’ CN. Y.), 639.-.'(2) 
Where land is devised, subject to the 
performance of a condition subse- 
quent, and the devisee enters, and 
suffers a breach of the condition, a 
party entitled to an undivided part 
of the land, in consequence of the 
breach ot the condition, as ten- 
ant in common with ‘the devisee, 
cannot maintain partition against 
the devisee, but must first establish 
his title by ejectment. O’Dougher- 
ty vi Aldrich, 5 Den. UN. Y.) 385. 

39. See statutory provisions. 

40. Robbins v. Gleason, 47 Me. 259. 

{a] Thus, if the statute provides 
that those having a right of entry 
in real estate in fee simple for life 
or a term of years may maintain an 
action for partition, no persons hay- 
ing a right of entry for condition 
broken other than those so designat- 
ed may maintain the action. Accord- 
ingly those who sustain the rela- 
tion of mortgagees out of possession 
but with’ the right of entry to hold 
possession for condition broken are 
not entitled to maintain the action. 
Robbins v. Gleason, 47 Me. 259. 

F ren Right of purchaser see supra 

42. See Executions § 827; Judi- 
cial Sales §§ 111, 113 et seq. 

43. Kissel v. Baton, 64 Ind. 248; 
Reed v. Reed, 122 Mich. 77, 80 NW 
996, 80 AmSR 541. 

44. Fitch v. Miller, 200 Ill. 170, 65 
NE 650. 

See Aliens § 38 text and note 

46. New York Home Missionary 
Soc. v. Lawrence First Freewill Bap- 
tist Church, etc., 73 Misc. 128, 1390, 
130 NYS 879 (“the purpose and ef- 
fect of the statute was to give the 
court supervision over such sales; 
and it was not intended to destroy the 
possibility of an adjustment of the 
rights of cotenants, when one of 


*By WILLIAM A. MARTIN (§§ 209-387). 


them happens to be a religious cor- 
poration, also under the supervision 
of the court’). See also Smith v. 
Swormstedt, 16 How. (U. S.) 288, 
14 L. ed. 942; Bascom v. Lane, 2 
F. Cas. No. 1,089, Bruyn, Coll. Cas. 
348 (both recognizing rule). 


47. See supra § 164. 
48. See supra § 165. 
49. Gravier v. Livingston, 6 Mart. 


(La.) 281; Keneaster v. Erb, 83 N. J. 
Eq. 206, 89 A 995 [rev on other 
grounds 83 N. J. Eq. 625, 92 A 377]. 

[a] Grantee of cotenant.—W‘'here 
the owner of an undivided interest 


'in land conveyed it by a deed pur- 


porting to convey an absolute title, 
the grantee acquired only such un- 
divided interest notwithstanding the 
grantor’s warranty,.and another co- 
tenant could therefore maintain a suit 
for partition. Gravier v. Livingston, 
6 Mart. (la.) 281; Keneaster v. Erb, 
83 N. J. Eq. 206, 89 A 995 [rev on 
other grounds 83 N. J. Eq. 625, 92 


A 377] 

50. Gould v. St. Paul, 120 Minn, 
12,0180 59139' NW) 3293) ¢ ‘so. far as 
eoncerns the property rights of a mu- 
nicipal corporation, the general rules 
and principles of law apply to con- 
troversies between itself and an in- 
dividual, the same as between indi- 
viduals’’). 

51. See infra §§ 230-292. 

52. Willard v Willard, 145 U. S. 
116, 12 SCt 818, 36 L. ed. 644; Han- 
son v. Willard, 12 Me. 142, 28 AmD 
162; Coleman v. Coleman, 19 Pa. 
100, 57 AmD 641; Weiser v. Weiser, 
5 Watts (Pa.) 279, 30 AmD 313; Mil- 
ler v. Warmington, 1 Jac. & W. 484, 21 
Rev. Rep. 217, 37 Reprint 452; Baring 
v. Nash, 1 Ves. & B. 551, 35 Reprint 
214; Freeman Cotenancy & P. (2d 
ed) § 421. And see supra § 164. 

53. St.3 & 4 Wm. IV c 27 § 36; 36 
& 37 Vict © 66x8234e % 

54. See Coanilions v Coquillard, 62 
Ind. A. 426, 113 NE 474 Mayfair 
eC Co. v. Johnston, [1894] 1 


55. Partition of personal property 
see infra § 217. 
56. Lovett v. Lovett, 93 Fla. 611, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 210-213] 


time, one of their most useful and salutary powers.5? 
It is not a jurisdiction founded at all in mere conven- 
lence, but in the judicial incompetency of the courts 
of common law to furnish a plain, complete, and ade- 
And as already 
shown this jurisdiction was made exclusive in Eng- 
land by express statutory provision.°® 

[§ 211] b. In the United States—(1) Federal 
Such of the courts of the United States as 
possess general equity powers®® have jurisdiction 
over suits for partition,®! notwithstanding the state 
statute provides for partition, in the state courts, 
Nevertheless it has been 
held that, where a state statute provides for an ac- 
tion at law, the federal court sitting in that state 
may, where it does not by so doing infringe the con- 
stitutional right to a jury trial,®°? take jurisdiction 


quate remedy for such eases.°® 


Courts. 


only by an action at law.®? 


of an action of that nature.®4 


[§ 212] (2) State Courts of Law. 
which have adopted the common law, it must follow 


112 S 768; Mayer v. Hover, 81 Ga. 
308, 7 SE 562; Greer v. Henderson, 
— Ga. d-s Labadie v. Hewitt, 85 Ill. 

[al Learned judges and commen- 
tators (1) on the subject have said 
that this jurisdiction antedates the 


reign of Elizabeth. Paddock v. 
Shields, 57 Miss. 340; Croghan v. 
Livingston, 17 N.Y. 2183.2 Story 
Eq. (14th ed) § 872. (2) ‘While 
there is considerable controversy 


among authors as to when courts 
of equity first assumed jurisdiction 
in partition cases, and also as to the 
true grounds of the jurisdiction, yet 
all concede that it is of very ancient 
origin, extending back to the time 
of Elizabeth, and that no branch of 
equity jurisdiction is more universal- 
ly recognized or firmly established 
than “it “is” (Hill ~v. Reno, ‘112° Il. 
154, 159, 54 AmR 222) (3) and that 
possibly even before, but certainly 
soon after, the enactment of the 
statutes of 31 and 32 Henry VIII, re- 
ferred to above, the English courts 
of chancery commenced to entertain 
suits for partition (Freeman Coten- 
ancy & P. (2d ed) § 4382). 

57. Paddock v. Shields, 57 Miss. 
340; Parker v. Gerard, Ambl. 236, 
27 Reprint 157; Manaton v. Squire, 
2 Ch. Cas. 237, 22 Reprint 925, Freem. 
26, 22 Reprint 1036; Drury v. Drury, 
1 Ch. Rep. 49, 21 Reprint 504; Man- 
ners v. Charlesworth, Coop. t. Brough 
52, 47 Reprint 19, 1 Myl. & K. 330, 7 
EngCh 330, 39 Reprint 706; Norse v. 
Ludlow, Toth. 155, 21 Reprint 153; 
Baring v. Nash, 1 Ves. & B. 551, 35 
Reprint 214: Agar v. Fairfax, 17 Ves. 
Jr. 538, 34 Reprint 206. 


58. 2 Story Eq. ana ed) § 876. 

59. See supra § 209. 

60. See Federal Courts § 349. 

61. Klever v. Seawell, 65 Fed. 393, 
12 CCA 661; Daniels v. Benedict, 
50 Fed. 347; Aspen Min., etc., Co. 
v. Rucker, 28 Fed. 220. Compare 


Shaw v. Shaw, 21 F. Cas. No. 12,724, 
4 Cranch' C. C, 715 (the federal court, 
when sitting in a case of parti- 
tion of intestate real estate, 
the Maryland law of descents [L. 
(1786) c 45], sits as a county court 
of common law, exercising a sum- 
mary jurisdiction given by the stat- 
ute, and has no authority to grant 
relief as a court of equity). 

62. Klever v. Seawall, 65 Fed. 
393, 12 CCA 661. 

63. Klever v. Seawall, supra (fed- 
eral courts have no power to hear, 
on their law side, petitions for par- 
tition of lands, under a state stat- 


ute which provides for the determina-’ 


tion of questions arising in such pro- 
ceedings without a jury, since actions 
for partition are among the suits at 
common law in which, under the con- 
stitution of the United States, trial 
by jury is preserved). 

64. Ex p.‘ Biddle, 3 F. Cas. No. 


4 


under | 
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that those of their courts, irrespective of the names 
by which they are called, which are given general 
common-law jurisdiction have, in the absence of con- 
stitutional or legislative provision to the contrary, 
jurisdiction of actions for partition.®® 
‘some jurisdictions the right to bring an action for 
partition in a court of law has been abolished al- 
together by express statutory provision,®® the right 
has been expressly conferred by statute in others ;°7 
and the jurisdiction so conferred is not affected by 
the fact that jurisdiction is also given to some stat- 
utory court such as a court of probate, the remedies 
being concurrent.°®® 

[§ 213] (3) State Courts of General Equity Juris- 
diction®®—(a) In General. 
been otherwise provided by statute,’° it has been held 
almost™! uniformly that state courts possessing gen- 


While in 


Except where it has 


eral equity or chancery jurisdiction have jurisdiction 


In the states 


1,391, 2 Mason 472 (“Parties entitled 
to sue in the courts of the United 
States are in general entitled to pur- 
sue in such courts all the remedies 
for the vindication of their rights, 
which the local laws of the state au- 
thorize to be pursued in its own 
courts. This is the necessary 
result of the general principles of 
law, applicable to the organization 
of the courts of the United States. 
The process used in these courts is, 
in general, the same as in the state 
courts;, and the laws of the states 
are expressly declared to be rules 
of decision in trials at common law 
in cases, where they apply’). 

65. O’Brien v. Mahoney, 179 Mass. 
200. 60 NE 493, 88 AmSR 371. 

66. See statutory provisions. 

{a] In Florida ‘suits for partition 
of real estate shall in all cases be 
by bill in chancery.” Lovett v. 
Lovett, 93 Fla. 611, 112 S 768 (con- 
struing Gen. St. §§ 3203-3209). 

{b] In West Virginia equity alone 
has jurisdiction to partition personal 
as well as real property held by co- 
tenants under common ownership. 
Warren v. Boggs, 83 W. Va. 89, 97 
SE 589. 

67. See statutory provisions; and 
infra § 216. 

{a] In Maine partition of lands 
held in common may be had either 
at common law or under Rev. St. c 
88. Longley v. Longley, 92 Me. 395, 
42 A 798. 

{[b] In Massachusetts see O’Brien 
v. Mahoney, 179 Mass. 200, 60 NE 
493, 88 AmSR 3871; Husband v. Al- 
drich, 135 Mass. 317 (construing stat- 
utory provisions). 

68. See infra § 214. 

69. Cross references: 

Effect of: 
Adverse possession see supra §§ 
111-117. 
Dispute as to title see supra §§ 
89-105. 
Equitable title see supra §§ 83, 103. 
Where partition of personal prop- 

erty sought see infra § 217. 

70. See cases infra this note. 

{a] In Massachusetts (1) before 
the enactment of Rev. L. c 184 pro- 
ceedings were by writ of partition 
at common law, or in the manner pro- 
vided by statute and particular and 
minute provisions were made for 
such partition. No jurisdiction in 
equity existed to order partition. 
Clough v. Cromwell, 254 Mass. 132, 
149 NE 686 (stating former rule); 
Moseley v. Bolster, 201 Mass. 135, 


fe) ent! 


87 NE 606; Husband v. Aldrich, 135 
Mass. 317; Whiting v. Whiting, 15 
Gray 503. (2) But Rev. L. c 184 § 


1 abolished the writ of partition at 
common law, and provided, in § 2, 
that such proceedings should be by 
petition in the superior court; and, 
by § 31, that probate courts should 
have concurrent jurisdiction with the 


of suits to partition land among coowners ;*” and the 
fact that the title relied on is legal does not affect its 


superior court of such petitions if 
the shares were not in dispute or 
uncertain. Since the enactment of 
St. (1910) ec 100, the probate court 
has had jurisdiction in equity over 
all matters relating to the parti- 
tion of land, and, in case of sale, 
over the distribution of the_ pro- 
ceeds thereof. St. (1917) ec 279 § 
26; -Gen., Lb. ve 24 § 25.4% Clough 
v. Cromwell, supra. 

{b] In Michigan, ‘‘partition pro- 
ceedings are statutory. They do not 
come within the general or ordinary 
jurisdiction of courts of chancery.” 
Francis v. Ford Motor Co., 219 NW 
649, 650. Cases decided before the 
enactment of the statutes see in- 
fra note 72. 

71. In Georgia see infra § 214 text 
and notes 93-98. 

72. Ala.—Bozone v. Daniel, 39 S 
774; McQueen v. Turner, 91 Ala. 273, 
8 S 863; Donnor v. Quartermas, 90 
Ala. 164,588 9715, 24 MAmSR W783 
Berry v. Webb, 77 Ala. 507. 

Ark.—Walker v. Eller, 10 SW (2d) 


14; Dunbar v. Bourland, 88 Ark. 153, 
114 SW 467; Patton v. Wagner, 19 
Ark. 233. 


Gilbert, 3 Conn. 


Del.—Bradford  v. 12 
Del. 29, 30 A 670. 

Fla._-Lovett v. Lovett, 93 Fla. 611, 
112 S 768. 

Ill.—Longshore v. Longshore, 200 
Ill. 470, 65 NE 1081; McDowell v. 
McDowell, -114 Ill. 255, 2 NE 56; 
Labadie v. Hewitt, 85 Ill. 341; Hess 
v. Voss, 52 Mill. 472; Greenup v. 
Sewell, 18 Ill. 538; Howey v. Goings, 
13 Ill. 95, 46 AmD 427. 

Ind.—Coquillara v. Coquillard, 62 
Ind. A. 426, 118 NE 474. 

Iowa.—Noecker v. Wallingford, 133 
Iowa 605, 111 NW 37; Wright v. 
Marsh, 2 Greene 94, 

Ky.—Haggin v. Haggin, 2 B. Mon. 
317; Parmers v. Respass, 5 TT. B. 
Mon. 562; Beeler v. Bullitt, 3 A. K. 
Marsh, 280, 13 AmD 161. 

Me.—Nash v. Simpson, 78 Me. 142, 


Popes tap are v. 


Robinson, 


3 A 53. 
Md.—Lawes v. Lumpkin, 18 Md. 
334; Phelps v. Stewart, 17 Md. 231; 


In re Hewitt, 3 Bland 184; 
Polk, 1 Bland 233 note. 
Mich.—Hoffman v. Beard, 22 Mich. 
59; Thayer v. Lane, Harr. 247, 
Nees Paddock v. Shields, 57 Miss. 


Mo.—Padgett v. Smith, 206 Mo. 303, 


Corse v. 


103 SW 9438; Spitts v. Wells, 18 Mo. 
ats Beck v. Kallmeyer, 42 Mo. A. 
N. H.—Hale v. Jaques, 69 N. H. 


411, 43 la Whitten v. Whitten, 


36 N. H 

N. J.—Grassman v. Badgley; 90 N. 
J.) Hq 203,106 A 373s Bryan v, 
Bryan, 61 N. J. Eq. 45, 48 A 341; 


Hay v. Estell, 18 N. i mee 251; Harts- 
horne v. Hartshorne, 2uNs De Eq. 349. 
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jurisdiction.7? 


Courts. 


N. Y.—Cardwell v. Clark, 94 Misc. 
433, 158 NYS 300; Jenkins v. Van 
Schaak, 3 Paige 242. 
ze a C.—Donnell v. Mateer, 42 N. 

N. ‘D.—Knight v: Harrison, 43 N. 


DIG, (8, 288, 897° 92, 174 NW. 632 
Ecit nCycl: 
pane vy. Fleming, Wright 
gone Mereur Vv. Jackson, 3 Pa. Co. 
R. I.—Calland v. Conway, 14 R. I 
o Bailey va Sisson, 1 R. 15233: 
S) 'C.—Latham ‘v. Harby; 50S. € 


428, 27 SE 862; Charleston, etc., R. 
Co. v. Leech, 35 Ss. CG. 146, 14 SE 
730; Dorn v. Beasley, 28 S. C. Eq. 84; 
Steedman v. Weeks, 21 S. C. Eq. 145; 
Rabb v. Aiken, 7 S. C. Eq. 118; Dinc- 
Klewv. Timrod; PS: Cy Hg..7109: 

ae A Te ag v. Fisher, 2 Head 

3. 

Tex.—Moore v. Blagge, 91 Tex. 151, 
38 SW 979, 41 SW 465; Grassmeyer 
v. Beeson, 18 Tex. 753, 70 AmD 309; 
Ellis v. Rhone, 17 Tex. 131; Oliver 
Ve) Olivers, (Civ tA.) e181 Siw? 705; 
Gutheridge v. Gutheridge, (Civ. A.) 
161 SW 892; Williams v. McElroy, 
(Civ. A.) 155 SW -998;° Blagge v. 


Shaw, (Civ. A.) 41 SW 756. 
Va.—Davis v. Tebbs, 81 Va. 600; 


Castleman vy. Veitch, 3 Rand. (24 
Va.) 598 
W. Va.—Warren v. Boggs, 83 W. 


Va. 89, 9% -SE ‘589° Le Sage v: Le 
Sage, 52 W. Va. 323, 43 SE 137. 
ee ay v. McClintock, 31 Wis. 
“The jurisdiction of the Court of 
Chancery over suits for partition, 
whatever its origin, seems to have 
been so well established prior to the 
American Revolution that it may 
be regarded as inherent.” Cardwell 
v. Clark, 94 Misc. 433, 441, 158 NYS 


300. 

73. Haggin v. Haggin, 2 B. Mon. 
(Ky.) 317; Beeler v. Bullitt, 3 A. 
K. Marsh. (Ky.) 280, 13 AmD 161. 


Determination of disputed title see 
supra § 89 et seq. 


74. Donnor v. Quartermas, 90 Ala. 
164, 8 S 715, 24 AmSR 178; Wil- 
kinson v. Stuart, 74 Ala. 197; and 


cases supra note 72. 


75. See statutory provisions. 

76. Ala.—Donnor v. Quartermas, 
90 Ala. 164, 8 S 715, 24 AmSR 778. 

Fla.—Lovett v. Lovett, 93 Fla. 611, 
112 S 768. 

/ OE ae Re v. Marsh, 2 Greene 
Me.—Nash v. Simpson, 78 Me. 142, 
SAL OS. 

N. Y.—Jenkins v. Van Schaak, 3 
Paige 242. 
- Tenn.—Hopper v. Fisher, 2 Head 
Don 

77. Iowa.—Wright v. Marsh, 2 


Greene 94. 

N. J.—Grassman v. Badgley, 90 N. 
J. Eq. 203,°106 A 373: 

N. Y.—Croghan v. Livingston, 17 
N. Y. 218; Cardwell v. Clark, 94 Misc. 
433, 158 NYS 300. 

Tenn.—Hopper v. Fisher, 2 Head 

Dies 

Tex.—Moore v. Blagge, 91 Tex. 
151, 162,°88 SW 979, 41 SW 465; 


Grassmeyer vw. Beeson, 18 Tex. 753, 
767, 70 AmD 309; Oliver v. Oliver, 


The power to partition land is an 
acknowledged and independent head of equity juris- 
diction;7* and, while statutes have sometimes been 
enacted which in express terms authorize courts of 
general equitable jurisdiction to partition land,*® 
these statutes are merely declaratory of the law as 
it already existed,7® and no statutory authority is 
essential to the exercise of the power."* 

[§ 214] (b) Concurrent Jurisdiction with Other 
In the absence of any statutory provision 
to the contrary,‘® it has been almost’® uniformly 
held that the jurisdiction of a court possessing gen- 
eral equity powers is concurrent with that of courts 
‘(Civ. A.) 181 SW 705. 
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The jurisdiction of the chancery 
court to make partition in all cases 
of a cotenancy results from its orig- 
inal powers antedating the reign of 
Elizabeth, and is not derived from, 
or dependent on, statute. Paddock v. 
Shields, 57 Miss. 340. 

“The foundation of the jurisdic- 
tion of equity is not in the statute, 
but in the judicial incompetency of 
the courts of common law to furnish 
a plain, complete and adequate rem- 
edy; and in complicated cases, the 
statute would afford a very inade- 
quate and incomplete remedy.” 
Grassmeyer v. Beeson, supra [quot 
Moore v. Blagge»supray. ) 

78. See cases infra this note. 

[a] In California by statute an 
action of partition is in its nature 
and essence equitable and partakes 
more fully both in respect to the 
remedies provided and the mode of 
procedure of the principles and rules 
of equity than those of law. Ak- 
ley v. Bassett, 189 Cal. 625, 209 P 
576; Woodward v. San Francisco 
Super.” 'Ct7-95 Cal. 7-272, 30" sR 15355 
Emeric v. Alvarado, 90 Cal. 444, 27 
P 356; Emeric v. Alvarado, 64 Cal. 
529, 2 P 418; Gates v. Salmon, 35 
Call 576; 955 Am D: “£39. 

{b] In Florida the jurisdiction of 
chancery courts is by statute made 
exclusive. Lovett v. Lovett, 93 Fla. 
611, 112 S768: 

[ce] In Iowa by statute the right 
of: one or more coéwners of land 
to demand partition is an equitable 
one, the proceedings to enforce which 
are regulated by statute. Noecker 
v. Wallingford, 133 Iowa 605, 111 
NW 37; Metcalf v. Hoopingardner, 
45 Iowa 510. Compare Wright v. 
Marsh, 2 Greene 94. 

{d] In West Virginia, by statute, 
save by resorting to a court of 
equity, a cotenant cannot have par- 
tition of any property whatever its 
character, as a law court has not 
jurisdiction to grant him relief. 
Equity alone can do so now. Warren 
Ute lke 83 W. Va. 89, 97-SE 589, 
592. 

[e] In Wisconsin, the jurisdic- 
tion of equity seems to be exclusive. 
Deery v. McClintock, 31 Wis. 195, 
202 (‘it is not contended by counsel 
for the plaintiff that the remedy in 
partition given by our statute is not 
an equitable proceeding. It is con- 
ceded to be such. It was by bill in 
chancery before the enactment of 
the code; and the same statutory 
provisions, with some slight and 
immaterial modifications or change of 
names, still exist’). 

79. In Georgia see infra text and 
notes 93-98. 

so. Ark.—McGehee v. Oxner, 150 
Ark. 618, 234 SW 989. 

Del.—Bradford v. Robinson, 12 Del. 
29, 30 A 670 

Tll.—Gage v. Chicago Title, etce., 
Co., 303 Ill. 569, 136 NE 483; Hurl- 
but v. Talbot, 273 Ill. 356, 112 NE 


Ind.—Coquillard v. Coquillard, 62 
Ind. A. 426, 113 NE 474. 
Iowa.—Wright v. Marsh, 2 Greene 


Ky.—Haggin v. Haggin, 2 B. Mon. 
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of law,8° and this is so whether the remedy in the 
courts of law is the common-law writ of partition*? 
or a remedy created by special statutory provi- 
sion,®? it being recognized that the statutory pro- 
ceedings may be found inadequate to meet the 
exigencies of many controversies which may arise, 
and that courts of equity are more suitable to grapple 
with and determine all such difficulties.** 
it has been held that the jurisdiction of courts of 
equity is coneurrent with that of courts of limited 
equity jurisdiction, such as probate courts,** which 
have been vested by statute with power to partition 
land,®° subject to such limitations or restrictions as 


Similarly 


317; Parmers v. Respass, 5 T. 
Mon. 562; Beeler vy. Bullitt, 3 "4 
K. Marsh. 280, 13 AmD 161. 

Me.—Nash v. Simpson, 78 Me. 142, 
3, vA, 53. 

Mich.—Thayer v. kane, Harr. 247. 
lee See Vv. McNeely, 178 SW 

N. H.—Hale v. Jaques, 69 N. H. 
411, 438 A 121. 

N. J.—Grassman v. Badgley, 90 N 
Sea 20s ait0G wr Awe Sisk Hartshorne 
v. Hartshorne, BisiNee Ji: Tq. 349. 

N. C.—Donnell v. Mateer, 42 N. C. 


+ Oh—Doane v. Fleming, Wright 
BAe oir eeekear v. Jackson, 3 Pa. Co. 
Bean jac Vv. asissony IonRegi. 
151, 38 SW 979, 41 SAP seb: Gute: 


Rare v. Gutheridge, (Civ. A.) 161 SW 


“The necessity of a discovery of 
titles, the inadequacy of the remedy 
at Law, the difficulty of making the 
appropriate and indispensable com- 
pensatory adjustments, the peculiar 
remedial processes of a Court of 
Equity, and its ability to clear away 
all intermediate obstructions against 
complete justice, have induced Courts 
of Equity to assume a general con- 
current jurisdiction with Courts of 
Law over all cases of partition.” 
Bailey v. Sisson, supra. 

81..-Hess v., Voss, 52 1115 472: 

82. Ark.—Dunbar v. Bourland, 88 
. 1538, 114 SW 467; Lester v. 
Kirtley, 83: Ark. 554, 104 Siw 218; 
Moore v. Willey, 77 Ark. 31:75 991 Sw 
184, 113 AmSR 151; Patton v. Wag- 
ner, 19 Ark. 233. 

Del.—Bradford v. Robinson, 12 Del. 
20 ee A 670. 

—Gage v. Chicago Title, ete., 
ee "503 Ill. 569, 186 NE 483; Wilson 
v. Illinois Trust, ete., Bank, 166 Ill. 
9, 46 NE 740; Labadie v. Hewitt, 85 
Ill. 341; Hess v. Voss, 52 Ill. 472. 

Mich.—Thayer v. Lane, Harr. 247. 

Mo.—Flynn v. McNeely, 178 SW 


69; Spitts v. Wells, 18 Mo. 468. 

N. H.—Hale v. Jaques, 69 N. H. 
411, 43 A 121; Whitten v. Whitten, 
SG eNiaEIo26 


N. J.—Grassman v. Badgley, 90 N. 
Jee Equa 039106) cAwisase 

- Oh.—Doane v. Fleming, Wright 168. 
pipers Merour: wa Jackson; 3: Pa. Go. 

Tex.—kKalteyer v. Wipff, 92 Tex. 
6738, 52 SW 638; Moore v. Blagge, 91 
Tex. e716 2 38 SW 979s 40 SWa 465i 
Grassmeyer v. Beeson, 18 Tex. 753, 
70 AmD 309; Ellis v. Rhone, 17 Tex. 
131; Payne v. Benham, 16 Tex. 364; 
James v. James, (Civ. A.) 164 SW 
47; Gutheridge y. Gutheridge, (Civ. 
A.) 161 SW. 892 

83. Kalteyer v. Wirt, 92 Tex. 6738, 
52 SW 63; and cases supra note 82 

84. Jurisdiction of probate courts 
see infra §§ 216, 216%. 

85. Ala.—Bozone v. Daniel, 39 §S 
774; Donnor v. Quartermas, 90 Ala. 
164, 8 S 715, 24 AmSR 778; Marshall 
v. Marshall, 86-Ala. 3838, 5 S 475 
Wilkinson v. Stuart, 74 Ala. 198. 

Kan.—Shorten vy. Judd, 56 Kan. 
43, 42 P 337, 54 AmSR 587. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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may be imposed by statute or the organic law;%® 
and in accordance with well settled principles else- 
the statutes are construed as 
providing for a cumulative remedy only, unless the 
ancient and well established jurisdiction of courts 
of equity’® is restricted or abrogated either in ex- 
press terms or by necessary implication from the 
language employed,’® their onlv effect being to give 
litigants a choice of the forum in which they will 
proceed,°° neither party having the right to insist on 
And jurisdiction 
will be exercised by the court of equity according to 
its own established principles, and with the use of 
its own flexible modes of procedure, without being 
confined to the statutory mode prescribed for the 
partition of property by other courts.®? ~ 

In Georgia, contrary to the general current of au- 
thority,°* it was held in the earlier decisions, with- 
out mentioning, and presumably not acting in reli- 
ance on, special statutory regulation of the subject 


where considered, *? 


partition only under the statute.°* 


Me.—Longley v. Longley, 92 Me: 
395, 42 A 798. 

A | ceneeal a ae v. Sears, 121 Mass. 

Mo.—Chrisman v. Divinia, 141 Mo. 
122, 41 SW 920. 

86. See cases infra this note. 

{a] In Texas (1) it has been held, 
under constitutional and statutory 
vrovisions giving county courts orig- 
inal exclusive jurisdiction over pro- 
bate matters, that the district court 
has concurrent jurisdiction with the 
probate court to partition estates 
when no administration is pending 
(Williamson v. McElroy, (Civ.. A.) 
155 SW 998), (2) but the jurisdiction 
of the district court can be invoked 
only when no administration is pend- 
ing (Hutchens v. Dresser, (Civ. A.) 
196 SW 969), (3) and this principle 
has been applied where administra- 
tion proceedings are pending upon 
appeal to the district court from the 
probate court (Hutchens v. Dresser, 


supra). 
87. See Courts § 578. 


gs. See supra § 213. 
89. Wilkinson v. Stuart, 74 Ala. 
198; McGehee v. Oxner, 150 Ark. 618, 


234 SW 989; Dunbar v. Bourland, 88 
Ark. 153, 114 SW 467; Moore v. Wil- 
ley, 77 Ark. 317, 91 SW 184, 113 Am 
SR 151; Patton v Wagner, 19 Ark. 
233; Labadie v. Hewitt, 85 Ill. 341; 
Hess v. Voss, 52 Ill. 472;  Grassmeyer 
Fae Sr ok 18 Tex. 753, 70 AmD 309, 
“The giving of the remedy by stat- 
ute in a court of law has never been 
deemed to take away, or in any degree 
to abridge the original and inher- 
ent powers and jurisdiction of the 
court of chancery in respect to the 
partitioning of estates. The stat- 
ute prescribes a procedure which par- 
ties may adopt if they see proper; 
but it is not obligatory. Our courts, 
possessing the powers of courts of 
chancery, may proceed to administer 
relief upon the principles of equity, 
as fully and completely as a court 
of chancery in England could do, 
without the aid of the _ statute.” 
Moore v. Blagge, 91 Tex. 151, 162, 
38 SW 979, 41 SW 465; Grassmeyer 
v. Beeson, supra. 

90. Hess v:. Voss, 52 Ill. 472. 

91. Hale v. Jaques, 69 N. H. 411, 
43 A 121. 

92. Donnor vy. Quartermas, 90 Ala. 
164, 170, 171, 8 S 715, 24. AmSR 778; 
Marshall v. Marshall, 86 Ala. 383, 


5 S 475; Whitten v. Whitten, 36 N. 
H. 326; Grassmeyer v. Beeson, 18 
Tex. 753, 70 AmD 309;. Gutheridge 


v. Gutheridge, (Tex. Civ. A.) 161 SW 


93. See supra this section. 
94. Rutherford v Jones, 14 Ga. 
521, 60 AmD 655; Royston v. Roy- 


13 Ga. 425. 

95. See cases supra note 94. 
Civ. Code (1910) §§ 4538, 5355. 
Safford v. Anderson, 162 Ga. 
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408, 134 SE 81; Johnson v. Hopkins, 
145 Ga. 817, 90 SE 60; Tate v. Goff, 
89 Ga, 184, 15 SE 30; Mayer v. Hover, 
81 Ga. 308, 7 SE 562; Lowe vy. Burke, 
79 Ga. 164, ‘3 SE 449; Greer v. Hen- 
derson, 37 Ga, 1. 

98. Saffold v. Anderson, 162 Ga. 
408, 184 SE 81. 

99. See constitutional and statu- 
tory provisions; and infra this note. 

[a] In Alabama.—The probate 
court, but its jurisdiction does not 
prevent a resort to any other legal 
mode of obtaining partition. Rev. 
Code (1907) §§ 5203, 5222. See Mar- 
shall v. Marshall, 86 Ala. 388, 5 S 
475. See also infra § 216 note 3 


a]. ; 

{b] In Arkansas.—The 
court and court in chancery. San- 
ders & H. Dig. (1894) p 5415. See 
Cowling v. Nelson, 76 Ark. 146, 88 


circuit 


eye 913; Patton v. Wagner, 19 Ark. 
3. 
{c] In California.—(1) The supe- 


rior court (Ryer v. Fletcher Ryer Co., 
L26euCalke (432) (580) By 908 C20) nO Ue 
formerly district court (Richardson 
v. Loupe, 80 Cal. 490, 22 P 227). 


[d] In  Colorado.—The district 
court. Mills St. Annot. § 3646. See 
.Brown v. Challis, 28 Colo. 145, 46 
P 679. 

fe] In Georgia.—The superior 
court. Code (1895) §§ 3146, 4783, 
4786. See Tate v. Goff, 89 Ga. 184, 
15 SE 30; Hamby Mountain Gold 


Mines v. Calhoun Land, etc., Co., 83 
Ga. 311, 9 SE 831; Mayer v. Hover, 
81 Ga. 308, 7 SE 562; Roberson v. 
Bennett, 20 Ga. A. 590, 93 SE 297. 
See also supra § 214. 

{f] In Illinois.—The circuit court, 
or the superior court of Cook County. 
Starr & C. St. Annot. (1896) p 2912. 
See. Riggs v. Dickinson, 3 Ill. 4387, 
35 AmD 113. 

{g] In Indiana.—Circuit court, 
probate court, and superior courts 
of designated counties. Burns St. 
Annot. ' (1914) §§ 1244, 1472. See 
Haneock v. Maynard, 72 Ind. A. 661, 
126 NE 451;. Coquillard v. Coquil- 
lard, 62 Ind. A. 426, 113 NE 474; 
Bony v. State, 32 Ind. A. 146, 67 NE 

[h] In Iowa.—By equitable pro- 
ceedings. Code (1897) § 4240. See 
Wright v. Marsh, 2 Greene 94. 

{iJ In Kansas.—The district 
courts. Dassler Gen. St. (1905) §§ 
153, 2010. See Gordon v. Munn, 81 
Kan. 537;.106 P 286, 25 LRANS 917; 
Raynsford v. Holman, 68 Kan. 813, 74 
P 1128; Carter v. Christie, 57 Kan. 
492, 46 P 964; Ott v. Sprague, 27 
Kan. 620; Dodge v. Beeler, 12 Kan. 
524; Shoemaker v. Brown, 10 Kan. 
Boon Blauw) ww. love; =o" Kan. “A, 55: 
B72 P. 2:58, 

[j] In Kentucky.—The county and 
the circuit courts. Carroll St. (1903) 
§ 966. See Hopkins v. Crouch, 86 
Ky. 28155 aS W 557, 9° Kyl 5654; 
Gaithers v. Brown, 7 B. Mon. 90; 
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that courts of equity had no concurrent jurisdiction 
with courts of law of suits for partition, that suits 
for partition should be brought in courts of law if 
those courts furnished an adequate remedy; 
that courts of equity would take jurisdiction if the 
remedy at law was not adequate.®°® 
doctrine was substantially codified by statute pro- 
viding that courts of equity have jurisdiction in 
eases of partition whenever the remedy at law is 
insufficient or peculiar circumstances render the pro- 
ceeding in equity more suitable and just,°® and the 
jurisdiction of courts of equity upheld in cases gly 
ing within its terms,®? and denied in all other cases.® 
{9 215] (4) Particular Courts Designated by oH 
ganic and Statutory Law—(a) In General. 
notes, by jurisdictions, are listed the particular 
courts which, by force of organic or statutory pro- 
visions have, or have had, jurisdiction of partition 
proceedings,®® not including the jurisdiction em- 
ployed as incident to making distribution and divi- 


-94 


but 


Thereafter this 


In the 


Chamberlain v. Ballinger, 13 SW 429, 
11 KyL 966. 
{k] In 


i Louisiana.—The parish 
district courts. 


Wolff Rev. L. (1904) 
§§ 2662, 2663. See Carrollton Land, 
etc., Co. v. Eureka Homestead Soc., 
119 La. 692, 44 S 434; Crawford v. 
Binion, 46 La. Ann. 1261, V5 S169 oh5 
Levy v. Hitsche, 40 La. ‘Ann. 500, 4 
S 472; Buddecke v. Buddecke, 31 La. 
Ann. 572; Woolfolk v. Woolfolk, 30 
La. Ann. 139; Diamond y. Diamond, 
27 La. Ann. 125; Malone v. Casey, 25 
La. Ann. 466; Pennisson v. Pennis- 
son, 22 La. ‘Ann. 131; Anderson v. 
Stille, 12 La. Ann. 669. See also in- 
fra § 216 note 3 [b]. 

[1] In Maine.—The supreme ju- 
dicial court of the county. Rev. St. 
S03) pT Siame Same See Bailey v. 
Knapp, 79 Me. 205, 9 A 356. 

[m] In Maryland. chan gery 
courts and county courts as courts 


of equity. Pub. Gen. L. (1904) p 
417 § 129. See Phelps v. Stewart, 
17 Md. 231. 

[n] In Massachusetts see infra 
§ 216 note 3 [cl]. 

bole -in: Michigan.—The eircuit 
courts. Comp. L. (1897) § 11014. See 
Hoffman vy. Beard, 22 Mich. 59. 

[p] In Minnesota.—The district 
courts. Rev. L. (1905) § 90. See 


Bonham v. Weymouth, 39 Minn. 92, 


38 NW 805; Swain v. Knapp, 32 Minn. 
429, 21 NW 414. 
[aq] In Missouri.—The circuit 


courts and Sturgeon court of common 
pleas. St. Annot. (1906) § 4374, and 
p 4968 § 19. See Dildine v. De Hart, 
293 Mo. 3938, 239 SW 112; Padgett 
v. Smith, 206 Mo. 303, 103 SW 9438; 
Johnson v. Detrick, 152 Mo. 243, 53 
SW 891; Green v. Walker, 99 Mo. 68, 
12 SW "353; Holloway v, Holloway, 
97 Mo. 628, 11 Sw 233, 10 AmSR 339; 


Ly Vv. Timmermeister, 15 Mo. A. 
[x] In New Hampshire.—The 


chancery courts and also a statutory 
proceeding in the supreme court of 
the county, and if there is no dispute 
about the title, the judge of probate. 
Pub. St. (1901) 0: 645° S25. 667.8, 4. 
ee Hale v. Jaques, 69 N. H. 411, 43 
a ae Crowell v. Woodbury, 52 N. 


[s] 
court and the county courts. 
Annot. Code § 340. See Howell v. 
Mills, 56 N. Y. 226; Blakeley v. Cal- 
der, 15 N. Y. 617; Monarque v. Monar- 
que, 19 Hun 332 [rev on other grounds 
80 N. Y. 320]; Hewlett v. Wood, 3 
Hun 7368 [app “dism 62) NW vb 
Canfield v. Ford, 28 Barb. 336; Bell 
v. Gittere, 9 NYS 400 [aff 134 N. Y. 
616 mem, 32 N E 649 mem]. 

[t] In North Carolina.—(1) An 
action for partition is a special pro- 
ceeding properly originating before 
the clerk of the superior court act- 
ing in his capacity of probate judge. 
Acts (1868-1869) cc 938, 122. See 
Clark v. Carolina Homes, 189 N. C. 


In New York.—The supreme 
Bliss 
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sion of the estates of deceased persons.? 

[§ 216] (b) Probate Courts?—aa. In General. In 
a number of jurisdictions power has been conferred 
upon probate courts to make partition independently 


703, 128 SE 20, 25; Lewis v. Roper, 
109 N. C. 19, 13 SH 701; Edwards v. 


Cobb, 95 N. C. 43° Capps v.. Capps, 
85 N. C. 408, 409; Hunt v. Sneed, 64 
N. C. 176. (2) And the clerk of the 


superior court who first gains and 
exercises jurisdiction in probate mat- 
ters acquires sole and exclusive ju- 
risdiction over decedent’s’ estate. 
Clark v. Carolina Homes, supra. (3) 
If a controversy arises out of the 
pleadings which raises a question of 
law, a copy of the record must be 
certified and sent to the judge of 
the court for’ hearing and decision, 
and if a question of fact, a copy of 
the pleadings is to be transferred to 
the civil issue docket for trial at 
term time. Code Civ. Proc. §§ 111, 
113. See Haddock v. Stocks, 167 N. 
Cc. 70. 74, 883 SE 9; Oldham v. Rieger, 
145 N. C. 254, 58 SE 1091; Capps v. 
Capps, “85. N.~C. 408, 409; Hoff v. 
Crafton, 79 N. C. 592; McBryde v. Pat- 
terson, 73 N. C. 478. (4) The superior 
court acquires jurisdiction over pro- 
ceedings to partition lands upon their 
being transferred by the clerk there- 
to in term, and may proceed there- 
to and fully determine all matters in 
controversy and make a final decree 
(Hall v. Artis, 186 N. C. 105, 118 SE 
901; Baggett v. Jackson, 160 N. C. 26, 
76 SE 86, Coltrane v. Laughlin, 157 
N. C. 282, 288, 72 SE 961; Faison v. 
Williams, 121 N. C. 152, 28 SE 188; 
Foreman v. Hough, 98 N. C. 386, 3 
SE 912), (5) and the fact that the pro- 
ceeding was improperly instituted be- 
fore the clerk is immaterial (Hall v. 


Artis, supra; Baggett v. Jackson, 
supra; Capps v. Capps, 85 N. C. 
408). 

[u] In Ohio.—The court of com- 


mon pleas and the probate courts 
of Butler, Cochoston, Defiance, Henry, 
Licking, Perry, and, Peckanay Coun- 
ties. Bates St. Annot. §§ 456, 525-1. 
See McRoberts v. Lockwood, 49 Oh. 
St. 374, 84 NE 734; Gill v. Seal- 
bridge, 17°(Oh. Cir. Ct. 390,.9 Oh., Cir; 
Dec. 554. 

{v] In Oregon.—The circuit 
courts. Hanner y. Silver, 2 Or. 336. 

[w] In Pennsylvania.—The su- 
preme court, the county courts, and 
the courts of common pleas. Arm- 
strong v. Walker, 150 Pa. 585, 25 
A 53; Stewart v. Allegheny Nat. 
Bank, 101 Pa. 342; Dana v. Jackson, 
6 Pa. 234. See also infra § 216 note 
3 [d]. : 

[x] In Rhode Island.—The com- 
mon pleas division of supreme court. 
Gen. L. (1896) pp 760-762. 

{y] In South Carolina.—The 
courts of common pleas. Charleston, 
etc., R. Co..v. Leech, 35 S.C. 146, 
14 SE 730; Woodward v. Elliott, 27 
S. C. 368, 3 SE 477. 

[z] In Tennessee.—The 
chancery, or circuit courts. 
Code (1895) § 5014. 
Trew, 6 Heisk. 59; 
ing, 2 Heisk. 484; 
son, 2 Coldw. 596; 
1 Tenn. Ch. A. 240. 

faa] In Texas.—(1) The district 
courts (Sayles Civ. St. [1897] 8 3607. 
See Pelham v. Murray, 64 Tex. 477; 
Wooten v. Dunlap, 20 Tex. 183; Ellis 
Vv. Rhone, 17. Tex, 131; Smalling v- 
Smalling, (Civ. A.) 3 SW(2d) 840; 
Burton v. McGuire, (Civ. A.) 3 SW 
(2d) 576; Blagge v. Shaw, (Civ. A.) 
41 SW 756; Robb v. Robb, (Civ. A.) 
41 SW 92; Moore v. Blagge, (Civ. 
A.) 34 SW 311 [rev on other grounds 
91 Tex. 151, 38 SW 979, 41 SW 465]; 
Moore v. Moore, (Civ. A.) 31 SW 532 
[aff 89 Tex. 29, 33 SW 217]), (2) ex- 
cept that until the administration of 
an estate is closed the county court 
has exclusive jurisdiction to _ par- 
tition an estate among heirs when 


county, 
Shannon 
See Queener v. 
Dean v. Snell- 
Young v. Thomp- 
Henry v. Henry, 


PARTITION 


the title'is clear and there is no ad- 
verse claim by any third person 
(Branch y. Hanrick, 70 Tex. 731, 8 
SW 539; Wilkinson v. McCart, 53 
Tex. Cive Al507, 116 "Siwih4 0088 @iier 
Corkle v. McCorkle, 25 Tex. Civ. A. 
149, 60 SW 434). 


[bb] In Vermont.—The county 
court. Rev. St. (1894) § 1517. See 
Gourley v. Woodbury, 43 Vt. 89; 


Collamer v. Hutchins, 27 Vt. 733. 
[cc] In West Virginia.—The cir- 
cuit courts. Warth Code (1899) p 
714 §§ 1, 6. See Warren v. Boggs, 83 
W. Va. 89, 97 SE) 589; 
Le Sage, 52 W. Va. 328, 43 SE 137. 


[dd] In Wisconsin.—The circuit 
courts. Sanborn & B. St. (1898) p 
106 § 8, p 1742 § 2420. See Dery v. 


McClintock, 31 Wis. 195. 

[ee] In Wyoming.—The district 
courts. Const. art 5 § 10. See Field 
v. Leiter, 16 Wyo. 1, 90 P 378, 92 P 
622, 125 AmSR 997. 

1. See infra § 21614. 

2. Jurisdiction of: 

Clerk of superior court in North Car- 

olina see supra § 215. 

Probate courts: 
In certain Ohio counties see supra 
ay x 
In connection with the settlement 
and distribution of decedents’ es- 
tates see infra § 216%. 

3.. See statutory provisions. 

[a] In Alabama (1) real or per- 
sonal property held by joint owners 
or tenants in common may be divid- 


Le Sage v.. 


ed among them on the written ap-- 


plication of one or more of them to 
the probate court in the county in 
which the property is situated (Civ. 
Code [1907] § 5203), (2) and the pro- 
bate court may, on application of 
any one or more of them, decree the 
property to be sold (Civ. Code [1907] 
§ 5222). (3) The probate court does 
not possess chancery powers. Only 
the legal estate is before the probate 
court for adjudication and it has no 
jurisdiction over equitable rights in 
estates. Caperton v. Hall, 118 Ala. 
265, 24 S 122; Caperton v. Hall, 83 
Ala. L171; 9173; 3S i324. C no. jurisaic- 
tion is conferred to adjudicate, on a 
proceeding for the partition of land, 
or for a sale for partition, existing 
and special equities between the par- 
ties in respect to the land. Only the 
legal, not equitable rights, are in- 
volved and included in the issues in 
such proceedings’). (4) And it has 
been held that the probate court has 
no jurisdiction to decree partition 
where the lands are not susceptible 
of division into equal parts, or into 
parts of equal value (Bozone v. Dan- 
jel, 39 S 774; Marshall v. Marshall, 
86 Ala. 383, 5 S475; Ward v. Cor- 
bett, 72 Ala. 488 [overr Stimpson v. 
Malone, 60 Ala. 338]; Terrell v. Cun- 
ningham, 70 Ala. 100; Newbold v. 
Smart, 67 Ala. 326; Whitman  v. 
Reese, 59 Ala. 532), (5) and that this 
cannot be done where the parties 


own unequal interests (Bozone v. 
Daniel, 39 S 774; Ward v. Corbett, 
supra). (6) The court cannot make 


an unequal division and award a sum 
to equalize it (Bozone v. Daniel, su- 
pra; Terrell v. Cunningham, 70 Ala. 
100), (7) nor has it the power to 
compensate for inequalities in a par- 
tition (Bozone v. Daniel, supra; 
Marshall v. Marshall, 86 Ala. 3838, 5 
S 475), (8) nor to provide for reliey- 
ing the land of encumbrances (Bo- 
zone v. Daniel, supra; Marshall v. 
Marshall, supra), (9) nor to adjust 
and equalize advancements among the 
tenants in common when the lands 
descend from a common ancestor 
(Greer v. Herren, 146 Ala. 640, 41 S 
783; Bozone v. Daniel, supra; Marsh- 
all v. Marshall, supra), (10) nor to 
order the division to be so made that 


° 
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of, and not as a part of, the settlement of estates 
committed to their care.* 
courts have no common-law jurisdiction,* they have 
no. jurisdiction to make partition except where it is 


But, inasmuch as probate 


a tenant in common who has made 
improvements on the land may have 
the benefit of the improvements by 
an assignment to him of that por- 
tion of the estate on which they are 
situated (Wilkinson y. Stuart, 74 Ala. 
198); (11) and only the powers of a 
court of equity are sufficient to ac- 
complish these purposes (Bozone v. 
Daniels, supra; Marshall.,v. Marshall, 
supra). ; 

[b] In Lowtisiana (1) all partitions 
of succession property should be 
made by the court of probate of the 
place where the succession is opened 
(Garland Rev. Code Pract. (2d ed) § 
1022), (2) and the prebate court has 
jurisdiction to obtain and regulate all 
partitions or successions in which 
minors interdicted, .er absent per- 
sons are interested, or even those 
which are made, by authority of law, 
between persons of lawful age, .and 
residing in the state, when such per- 
sons cannot agree upon a partition 
and mode of making it (Garland Rev. 
Code Pract. (2d ed) § 924 subs 14). 
(3) For decisions under earlier stat- 
utes differing in their provisions 
from those above set forth see Bene- 
dict “ve Miorate'30)) al sAnnt Less 
Pierce v. Pierce; 2 »*Ha?-- Ann. > 329; 
Craighead v. Hynes, 2 La. Ann. 150; 
Hooke v. Hooke, 6 La. 420. 

[c] In Massachusetts (1) probate 
courts are vested with exclusive ju- 
risdiction of all petitions for parti- 
tion, and have jurisdiction in equity 
over all matters relating to the par- 
tition, and, in case of sale, over the 
distribution of the proceeds thereof. 
Gen. L., (1921) c 241 §§ 2, 25. See 
Clough v. Cromwell, 254 Mass. 132, 
149 NE 686. (2) For decisions under 
former statutes whichsconferred a 
much less extensive jurisdiction see 
Ruggles v. Jewett, 213 Mass. 167, 99 
NE 1092; Marsh v. French, 159 Mass. 
469, 34 NE 698; Dearborn v. Preston, 
7 Allen 192; Ward v. Ward, 15 Pick. 
511; Wainwright v. Dorr, 13 Pick. 
333; Cook v. Davenport, 17 Mass. 345; 
Procter v. Newhall, 17 Mass. 81; 
Pond v. Pond, 13 Mass. 413; Sumner 
v. Parker, 7 Mass. 79. 

[d] In Pennsylvania (1) the or- 
phans’ court has jurisdiction to par- 
tition land of decedents among the 
parties entitled thereto and to sell 
it for the purpose of distribution. 
St. (1920) § 16869. (2) Further the 
orphans’ court has jurisdiction, but 
not exclusive jurisdiction, in parti- 
tion of real estate of any decedent, 
testate or intestate, whether such de- 
cedent was at the time of his death 
seized or possessed of such real es- 
tate solely or as tenant in common or 
joint owner with any person or per-. 
sons, but such court shall not have 
such jurisdiction during the contin- 
uance of a life estate in the whole of 
such real estate. St. (1920) § 16497. 
(3) Under these provisions it has 
been held that the orphans’ court has 
power to award partition of land the 
title to a part of which is vested 
subsequent to testator’s death by ex- 
changes made by the trustees. While 
the statute requires that land to be 
partitioned in the orphans’ court must 
be of a decedent’s estate, the stat- 
utes do not require that he should 
have died seized thereof. In re Ham- 
ilton, 276 Pa. 19, 119 ® 725. (4) For 
decisions under earlier statutes by 
which the jurisdiction conferred was 
more restricted than that given by 
the statutes above mentioned see 
Vowinckel v. Patterson, 114 Pa. 21, 6 


A 470; Waln’s App., 4 Pa. 502; Self- 
ridge’s App., 9 Watts & S. 55; Schei- 
ble’s Hst., 5 Pa. Co. 601; McIntosh’s 


Hst., 4 Pa. Co. 593; Matter of Mealy, 
1 Ashm. 363. 


4. See Courts § 426. 


a aa Se SR a ee ee te ae, 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 216-2161] 


conferred by constitutional provision or statute,® 
and the nature, extent, and exercise of the jurisdic- 
tion depends upon, and is limited by, the terms of 
grant.® 
risdiction to make partition is conferred upon the 
probate court, this jurisdiction, unless otherwise pro- 
vided by statute,? is concurrent with that of the 
chancery court® or courts vested by statute with 
While a statute conferring ju- 
risdiction to make partition on probate courts may 
be, and has been, declared void as being in violation 
of some provision of the organic law,'° a decision of 
the court of last resort declaring such a statute un- 
constitutional and void does not affect the validity of 
a judgment for partition ordered’ by the probate 
court before the decision was rendered,t such a 
judgment binding all parties concerned.?? 

Property held by deceased as cotenant. 
and for the same reason,!* except where constitu- 
tional and statutory provisions have been held to con- 


the constitutional or statutory 


chancery powers.® 


5. Cal.—Richardson v. Loupe, 80 
Cal. 490, 22 P 227. 

Ind.—Taylor v. Connor, 7 Ind. 115; 
Doe v. Smith, 1 Ind. 451. 

Kan.—Ott v. Sprague, 27 Kan. 620. 
* * J.—Den v. Kelty, 16 N. J. L. 
rts 


Or.—Hanner v. Silver, 3 Or. 336. 

Spree es: App., 36 Pa. 166, 78 
AmD 3872 

Ss. C.— Davenport v. Caldwell, 10 S. 
Cyst, 349. 

“The Court of Probate is unques- 
tionably a Court of inferior and lim- 
ited jurisdiction. When the exercise 
of any power is claimed for a Court 
of that character, it must be shown 
to exist by express grant or to be 


necessarily consequent upon some 
power clearly given.’’ Davenport v. 
Caldwell, supra. 


(eae Nah la.—Greer v. Herren, 146 Ala. 
640, 41 S 783; Bozone v. Daniel, 39 
Ss 774; Caperton v. Hall, 118 Ala. 265, 
24S 122; Marshall v. Marshall, 86 
Ala. 383, 5 S 475; Caperton v. Hall, 
83 Ala. 171, 3 S 234; Ward v. Cor- 
bett, 72 Ala. 438; Terrell v. Cunning- 
ham, 70 Ala. 100; Newbold v. Smart, 
67 Ala. 326; Whitman v. Reese, 59 
Ala. 532; Gillespie v. Nabors, 59 Ala. 
441, 31 AmR 20. 

La,—Buddecke v. Buddecke, 31 La. 


Ann. 572; Benedict v. Florat, 30 La. 
Ann... 1337 Baily v. Becnel,. 30 La. 
Ann. 1032; Boutte v. Boutte, 30 La. 
Ann. 177. 


N. J.—Curtis v. Jenkins, 20 N. J. 
oe State v. Parker, GENS Fe, 

Pa.—Vowinckel v. Patterson, 114 
Pa. 21, 6 A 470; Snyder’s App., 36 Pa. 
166, 78 AmD 3872; Keisel’s App., 7 
Pa. 462; In re Eell,, 6 Pa. (457; 
Romig’s App., 8 Watts 415; Chambers 
v. Reinhold, 33 Pa. Super. 266; Mat- 
ter of Snyder, 4 Phila. 184. 

Tex.—League v. Henecke, (Civ. A.) 
26 SW 729. 

7. Gosselin v. Gosselin, 7 Mart. 
N. S. (La.) 469. 

8. See supra § 214. 

9. Doe v. Smith, Smith (Ind.) 381. 

10. Herndon v. Moore, 18 S.C. 339; 
Davenport v. Caldwell, 10 S. C. 317. 

11. Tederall v. Bouknight, 25 S. C. 
275; Herndon v. Moore, 18 S. C. 339. 
See also Courts § 342. Compare Con- 
stitutional Law § 232. 

12. See cases supra note 11; 
Judgments §§ 1359, 1391 et seq. 


and 


13. See supra text and note 4. 
14. See cases infra this note. 
{a] Im Connecticut, under a stat- 


ute providing that the probate court 
may, during the settlement of an es- 
tate, order a partition where any per- 
son shall die “owning real estate or 
any interest therein,” it has been held 
that a partition in the ordinary legal 
sense and not a distribution is meant, 
and that its scope and purpose is to 
separate the interest of the estate 
from a comnion ownership with oth- 


PARTITION. 


Where ju- 


cedents. 


Similarly, 


er persons who are strangers to the 
estate. Staples’ App., 52 Conn. 421. 

{b] In South Carolina it was held 
that, where a joint tenancy in a tract 
of land has been created by deed, on 
the death of either of the joint ten- 
ants, the ordinary had power to or- 
der a sale of the share of the de- 
ceased tenant for the purpose of di- 
vision among those interested, under 
a statute providing that the ordinary 
might, upon the application of any 
persons interested therein, ‘make sale 
or division of the real estate of any 
person or persons, who may have 
died or who shall hereafter die intes- 
tate or leaving a will.” Brennan v. 
Hill, 23 S. C. L. 342, 344. Unconsti- 
tutionality of this statute see supra 
§ 216 text and note 10. 

15. Buckley v. San _ Francisco 
Super. Ct., 102 Cal. 6, 36 P 360, 41 
AmSR 135; Richardson v. Loupe, 80 
Cal. -490, 22 P 227; Sickman v. Dia- 
mond, 34 La. Ann. 1218; Buddecke 
v. Buddecke, 31 La. Ann. 572; Baily 
v. Becnel, 30 La. Ann. 1032; Boutte 
v. Boutte, 30 La. Ann. 177; State v. 
Parker, 9 N. J. L. 242. 

[a] Thus (1) a court of probate 
has no authority to partition lands 
between the -heirs of a tenant in com- 
mon on the one part and the person 
who had been the tenant in common 
with their ancestors on the other 
part (State v. Parker, 9 N. J. L. 242), 
(2) or of a suit brought by the heirs 
of one succession against the execu- 
tor of another succession for a par- 
tition of property which belongs in 
undivided proportions to both suc- 
cessions (Boutte v. Boutte, 30 La. 
Ann, 177), (3) or of a suit for parti- 
tion by an owner against his codwn- 
er and the succession of the third co- 
owner (Sickman v. Diamond, 34 La. 
Ann. 1218), (4) or of a suit by an 
executor against the owner of an un- 
divided half of a plantation, the other 
half of which is owned by his suc- 
toe) (Baily v. Becnel, 30 La. Ann. 

[b] In Pennsylvania (1) the text 
rule obtained (Snyder’s App., 36 Pa. 
166, 78 AmD 372; Keisel’s App., 7 
Pa. 462; In ‘ne. Hells® 6) Pa.0r 457; 
Romig’s App., 8 Watts 415; Feather 
v. Strohoecker, 3 Penr. & W. 505, 24 
AmD 342; Wilhelm’s Est., 6 Pa. Dist. 
236, 18 Pa. Co. 687; Matter of Synder, 
4 Phila. 204) (2) until changed by 
statute (see supra § 216). 

16. Buckley v. San Francisco 
Super. Ct., 102 Cal. 6, 36 P 360, 41 
AmSR 135. 

17. See statutory provisions. 

{a] Origin of legislation.—‘‘Such 
legislation, we suppose, has its origin 
in the belief that it is convenient, if 
not desirable, for all concerned in the 
estate of a decedent, that the same 
court, which supervises the final set- 
tlement of the accounts of a person- 
al representative, and ascertains and 
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fer this power,'* a probate court has no rime ction 
to partition an estate in which deceased was inter- 
ested as cotenant,'® and this jurisdiction cannot be 
conferred by consent. a 
[§ 21614] bb. As Part of Settlement and Distri- 
bution of Estates of Decedents. 
virtue of statutes!’ whose constitutionality has been 
upheld!® and whose provisions have received fre- 
quent judicial interpretation, 19 eourts of probate ju- 
risdiction, whether called “probate courts, 
gates’ courts,” or “orphans’ courts,” have, or have 
had, power to make partition among heirs or devisees 
in connection with, and ancillary and supplemental 
to, the settlement and distribution of estates of de- 
Nevertheless, the power so conferred is 
more limited than that of a court of chancery or of 
any other court having general jurisdiction of the 
subject of partition,?®° and may be exercised. only 
within the limits prescribed by organic law or stat- 
_ute,?1 and cannot be extended even by consent of the 


In many states, by 


” “surro- 


declares the interests of heirs in such 
estate as may remain after the de- 
mands of creditors are satisfied, 
should have the power to make par- 
tition. We are not prepared to say 
that this belief is not well grounded.” 
Robinson. v.-Fair,, 128 U, Sj 53,7 86, 9 
SCt 30, 32 L. ed. 415. 

18. ‘Robinson v. Fair, supra (“the 
connection between the administra- 
tion, settlement, distribution, and 
partition of an estate is such, that 
the power to make partition may be 
justly regarded as ancillary to the 
power to distribute such estate, and, 
therefore, not alien to the probate 
system as it has long existed and 
now exists in many States’’) 


19. Ala.—Mitchell v. Mitchell, 8 
Ala. 414. 

Cal.—Buckley v. San Francisco 
Super. Ct., 102 Cal. 6, 36 P 360, 41 
AmSR 135; Richardson v. Loupe, 80 
Cal. 490, 29 P 227. See Robinson v. 


Fair, 128 U. S. 53, 9 SCt 30, 32 L. ed. 
415 (California). 
Conn.—Way v. Way, 42 Conn. 52; 
Gates v. Treat, 17 Conn. 389. 
Ga.—Crumley v. Laurens Banking 
Co., 141 Ga. 608, 81 SE 871: 
Ky. —Hopkins v. Crouch, 86 Ky. 
281, 5 SW 557, 9 KyL 554. 
Me.—Robbins v. Gleason, 47 Me. 


259; Harl v. Rowe, 35 Me. 414, 58 
AmD 714; Dean v. Hooper, 31 Me. 
107; Mellus v. Snowman, 21 Me. 201; 


Cogswell v. Reed, 12 Me. 198. 

“Mass.—Sigourney v. Sibley, 21 
Pick. 101, 32 AmD 248; Thayer v. 
Thayer, 7 Pick. 209; Procter v. New- 
hall, 17 Mass. 81; Gordon y. Pear- 
son, 1 Mass. 323. 

Mich.—Parkinson v. Parkinson, 139 
Mich. 530, 102 NW 1002; Persinger 
v. Jubb, 52 Mich. 304, 17 NW 851; 
Dickison v. Reynolds, 48 Mich. 158. 
12 NW 24; Haddon v. Hemingway, 39 
Mich. 615. 

Minn.—Hurley v. Hamilton, 37 
Minn. 160, 33 NW 912; Wood v. My- 
rick, 16 Minn. 494. 

EPRI v. Rail, 26 Miss. 

Or.—Hanner vy. Silver, 2 Or. 336. 

Pa.—Small’s App., 15 A 767; In re 
Kreider, 18 Pa. 374; Stecker v. Shim- 
er, 5 Whart. 452; Walton v. Willis, 1 
Dall. 351,00 hrs ed. 171. 

S. D.—In re Ketcham, 41 S. D. 515, 
171 NW 764. 

Tex.—Pearce v. Jackson, 84 Tex. 
515, 19 SW 690; Branch v. Hanrick, 
70 Tex. 731, 8 ‘SW 539; Boedker v. 
Boedker, (Civ. A.).'258 Sw 566; Penn 
v. Case, 36 Tex. Civ. A. 4, 81 Sw 349; 
Case v. Penn, (Civ. A.) 62 SW 801. 

Vt.—Sparrow v. Watson, 87 Vt. 366, 


89 A 468; Cox v. Ingleston, 30 Vt. 
258; Grice v. Randall, 23 Vt. 239; 
Bull vy. Nichols, 15 Vt. 329, 
Wis.—Ruth v. Oberbrunner, 40 
Wis. 238. 
20. See cases supra note 19. 


21. Ala.—Mitchell v. Mitchell, 8 
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parties.?? 


Absence of jurisdiction to administer. 
as the power is merely ancillary to the general pro-- 
bate jurisdiction of the estate,?° it necessarily fol- 
lows that, where the grant of administration is void 
for want of jurisdiction, an order for partition made 
in the proceedings in the probate court is likewise 


void.?# 


After administration closed. For the same rea- 
son,2° it is generally held that, after the administra- 
tion is closed and the estate is no longer in the course 
of administration, the court is without jurisdiction 
to entertain a petition for partition,?® at least un- 
less the petition has been filed before the rendition 
But the statutes of some states have 
been held to confer jurisdiction on the probate court 
to entertain partition proceedings even after the final 


of the decree." 


settlement of the estate.?® 


Uncertainty as to shares due parties. 


Ala. 414. 

Cal. Pyatt v. Brockman, 6 Cal. 
18. 

Conn.—Ford v. Kirk, 41 Conn. 9. 

Ga.—Crumley v. Laurens Banking 
Co., 141 Ga. 603, 81 SE 871. 

Ky.—Gaithers v. Brown, 7 B. Mon. 
90. 

Mass.—Newhall v. Sadler, 16 Mass. 
122, 

Minn.—Hurley v. Hamilton, 37 
Minn. 160, 33 NW 912. 

Pa.—Small’s App., a G5) a OS 
Gregg’s App., 20 Pa. 148. ; 

Tex.—League v. Henecke, (Civ. A.) 
26 SW 729. 

Vt.—Sparrow v. 
366, 373, 89 A 468; 
23) Vit. 239. 

“The jurisdiction of the probate 
court in matters of partition is lim- 
ited to very narrow bounds and is 
governed strictly by the statute.” 
Sparrow v. Watson, supra. 

[a] Thus (1) in California Code 
Civ. Proc. §§ 1675-1686 limit the ju- 
risdiction to the settlement of estates 
of decedents and to final distribution 
among heirs and devisees. Richard- 
son v. Loupe, 80 Cal. 490, 22 P 227. 
(2) The proceeding contemplated by 
such sections is one the institution 
of which rests wholly in the judg- 
ment or wishes or desires of the in- 
terested parties. They have the 
right, if they so prefer, to receive 
and hold their interests in common 
and undivided. Indeed, they have a 
perfect right to have the estate so 
distributed to them and then, after 
the making of the decree of distri- 
bution, themselves partition the es- 
tate and divide the property thereof 
among themselves. There is no con- 
ceivable reason why they should not 
pursue such a course, if they feel 
that they can themselves satisfac- 
torily adjust and divide the estate 
among themselves. Moore vy. Lauff, 
SOM CAL MAW 45257 D5'8° UP 55 70 C3) yin 
Georgia a statute providing that the 
ordinary may order a distribution of 
an estate in. kind on the application 
of the representative or any dis- 
tributee of the estate on notice to 
parties in interest relates mainly to 
a division in kind among distributees 
in case of intestacy and does not con- 
fer on the ordinary jurisdiction to 
divide realty devised to persons as 
tenants in common at the instance of 
one or more of the common owners. 
Crumley v. Laurens Banking Co., 141 
Ga. 6038, 81 SE 871. (4) And in Ken- 
tucky 2 L. (1810) p 1071 was con- 
strued as having substantially the 
same operation and effect. Gaithers 
v..Brown, 7 B. Mon. (Ky.) 90. 


Watson, 87 Vt. 
Grice v. Randall, 


22. Buckley v. San Francisco 
Super. Ct., 102 Cal. 6, 36 P 360, 41 
AmSR 135; Romig’s App., 8 Watts 
(Pa.) 4125, 


PARTITION 


[§§ 21614-217 


diction of the court of probate to partition an estate 


Inasmuch 


is not restricted because the shares due parties are 
uncertain and therefore not partitionable under stat- 
ute, as, if the judge erroneously decides that an un- 
certain share is certain and orders a partition, there 
can be an appeal from such decision.?* # 

Sale for division. 


Where the jurisdiction of the 


court is limited by statute to partition in kind, it is, 


kind.?° 
[§ 217] 


The juris- 


23. Sigourney v. Sibley, 21 Pick. 
(Mass). 101, 32 AmD 248. 

24. Sigourney v. Sibly, supra. 

25. See supra text and note 23. 

26. Buckley  v. San Francisco 
Supers Cty.) W02/ nCale Gy 86.2P S60. 4h 
AmSR 135; Freret v. Freret, 31 La. 
Ann. 506; "Woolfolk a Woolfolk, 30 
La.” Ann? 1139; urley v. Hamilton, 
37, Minn. (160, 161, 38. NW. 912; Cox 
v. Ingleston, 30 Vt. 258; Collamer Vv. 
Hutchins,. 27 Vt. 733. 

“The power to make partition 

is only given as an incident 
of settling the estates of deceased 
persons, and as a part of the final 
step of administration, viz., the di- 
vision of the property among the 
heirs or devisees after the estate has 
been otherwise fully administered. 

The partition provided for 
is but a step towards an assignment, 
and it is to be done while the land 
is still in the possession of the execu- 
tor or administrator for the purposes 
of administration. The statute never 
contemplated a proceeding in probate 
court for the purposes of partition 
after the administration is closed and 
the lands assigned or turned over 
to the heirs or devisees. When that 
is done, the property has passed out 
of court, and the probate court has 
no longer any jurisdiction over it.” 
Hurley v. Hamilton, supra. 

[a] In Oregon, under the constitu- 
tional provision that the county court 
shall have jurisdiction pertaining to 
probate courts and under statutes 
providing that the probate court may 
sell real estate to pay debts and to 
partition the money among the heirs, 
and that, when the administration is 
complete and the court discharges 
the administrator, the property de- 
scends and goes to the heirs at law 
“without any order or decree there- 
for,’ the county court is without ju- 


risdiction to partition real estate. 
Hanner v. Silver, 2 Or. 336 

27. Buckley | v. San Francisco 
Super. Ct., 102 Cal. 6, 36 P 360, 41 
AmSR 135. 

28. See cases infra this note. 

[a] In Maine so held under a 


statute providing that the court of 
probate in which the estate of any 
deceased person is settled, or in 
course of settlement, may make par- 
tition of all his real estate lying 
within this state, among his heirs or 


devisees. Earl v. Rowe, 35 Me. 414, 
58 AmD 714. 
[b] In Massachusetts so held un- 


der a statute providing that probate 
courts shall have concurrent juris- 
diction with the superior court of 
petitions for partition of land and 
that the probate court in which the 
estate of a deceased person has been 
settled, or is in course of settlement, 
may, on petition of any interested 
party, make partition of the realty of 


of course, without power to order a sale for division 
because of the difficulty of making a partition in 


2. To Partition Personal Property.*° 
_ Whereas partition of personal property cannot be 
had in a common-law court,*+ it necessarily follows 
that courts of equity have exclusive jurisdiction of 
the partition of personal property,** except where 
jurisdiction has been expressly conferred by statute 
on courts of law.?3 
tribunal for the partition of personal property 


A court of equity is the proper 


deceased. McCarthy v. Patterson, 186 
Mass. 1, 71 NE 112. 


2814. Earl v. Rowe, 35 Me. 414, 58 
AmD 714. 
29. Ford v.-Kirk; 41 Conn. 9. 


30. Personal property: 

As subject to partition see supra § 66. 
Determination of disputed title see 
supra § 106. 
Possession necessary see supra § 118. 
Uniting with realty see supra § 163. 
aon Ala.—Smith v. Dunn, 27 Ala. 
Aye Y.—Tinney v. Stebbins, 28 Barb. 

N. C.—Irwin v. King, 28 N. C. 219. 

Vt.—Spaulding v. Warner, 59 Vt. 
646, 650, 11 A 186. 

Va.—Smith v. Smith, 4 Rand. (25 
Via uioo. 

“The rules and proceedings which 
obtain at common law and which are 
provided by statute on the subject 
of partition relate exclusively to real 


estate.” Spaulding v. Warner, su- 
ra, 

32. Ala.—Marshall vy. Crow, 29 
Ala. 278; Smith v. Dunn, 27 Ala. 315. 


ego isham v. Gilbert, 3 *Connt 
Ind.—Robinson v. Dickey, 143 Ind. 
205, 42 NE 679, 52 AmSR 417. 
gio a _Conover v. Earl, 26 Iowa 
Md.—Hewitt’s Case, 3 Bland 184; 
Crapster v. Griffith, 2 Bland 5. 
Mich.—Godfrey v. eG we Mich. 
443, 27 NW 593, 1 AmSR 537. 
Minn.—Swain vy. Paes 32 Minn. 
$284 21 NW 414. 
ae . J.—Low v. Holmes, 17 N. J. Eq. 


N. Y.—Loker v. Edmans, 204 App. 
Div. 223, 197 NYS 857; Prentice v. 
Janssen, 7 Hun 86; Tinney v. Steb- 
bins, 28 Barb. 290; Tripp v. Riley, 15 
Barb. 333. 

N. C.—Billups v. Riddick, 53 N. C. 
1633) irwin sv. Kine) 28 ON. CGC: 219; 

Okl.—Julian v. Yeoman, 25 Okl. 448, 
is P 956, 138 AmSR 929, 27 LRANS 

Vt.—Spaulding v. Warner, 59 Vt. 
646, 11 A 186. 


vie eae v. Smith, 4 Rand. (25 
Va 
W. Va.—Warren v. Boggs, 83 W. 


Via. 8:95 (97 SH 8 9) 

“The powers of a court of equity,” 
it is said, ‘exist, to meet just such 
cases, where no adequate remedy ex- 
ists at common law.” .Zinney v. Steb- 
bins, 28 Barb. (N. YS 290, 292. To 
same effect Spaulding vy. Warner, su- 


pra. 
33. Irwin v. King, 28 N. C. 219. 
{a]. Partition of money.—A stat- 


ute giving jurisdiction to the county 
court to partition among tenants in 
common slaves or other chattel prop- 
erty does not confer on it the power 
to partition money. Billups v. Rid- 
dick, 53 N..C.. 163. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 217-220] 


whether the title is legal or equitable,** and although 


the title is in dispute.*® 


[§ 218] 3. Jurisdiction of the Person and Subject 
As in other actions jurisdiction of the per- 
son®® and of the subject matter of the litigation? 
is an indispensable prerequisite to a valid judgment 


Matter. 


or decree in partition proceedings. 


institution of a suit for partition confers upon the 
eourt full jurisdiction over the property and over the 
full interest and title of every party properly before 


1t:48 


[§ 219] 4. Territorial Limits of Jurisdiction—a. 
It is elementary 


Land Situated Outside of State. 


34 Smith v. Smith, 4 Rand. (25 
Waa 95. 

35. See supra § 106. 

36. Gillespie v. Nabors, 59 Ala. 


441, 31 AmR-20; O’Connor v. McMa- 
hon, 54 Hun 66, 7 NYS 225. And see 
Judgments § 35. 

Jurisdiction of ‘person of: 
Generally see supra § 2938 et seq. 
Infants, how acquired see infra § 307. 
Nonresident infants, how acquired 

see infra § 308. 

37. Corwithe v. Griffing, 21 Barb. 
CNIS) 9S SBiltips: verRiaddick, H3nIN. 
Cc. 1638. And see Judgments § 36. 

{a] Jurisdiction covers entire sub- 
ject matter.—Courts do not try ac- 
tions in piecemeal, but every matter 
arising in the action is concluded by 
the judgment; and hence the juris- 
diction of the court, in an action to 
partition land, was plenary, and cov- 
ered standing timber, which is a part 
of the freehold. Marion County Lum- 
ber Co. v. Tilghman Lumber Co., 84 
S. C. 505, 66 SE 124 [petition for reh 
dism 84 S. C. 505, 66 SE 877]. 

[b] Effect of conveyance after ju- 
Yrisdiction has attached.—Where a 
vendor died leaving his contract un- 
executed for a sale of land he had 
devised, and, prior to a suit for spe- 
cific performance, one of his heirs 
brought an action to partition the 
land, on the ground that the devise 
was invalid, jurisdiction of the court 
attached to the subject matter, and 
was not divested by a subsequent 
conveyance by the devisee in com- 
pliance with a decree for specific per- 
formance. Wagstaff v. Marcy, 25 
Misc. 121, 54 NYS 1021. 

38. Albright v. Moeckly, 196 Iowa 
366, 198 NW 625. To same effect 
Smock v. Reichwine, 117 Ind. 194, 19 
NE 776. 

{a] Effect of holding absent heirs 
dead for purposes of distribution.— 
Where the court has acquired juris- 
diction by publication against living 
nonresident heirs, the fact that, by 
reason of twenty years’ absence from 
the state, it holds them to be dead 
for purposes of distribution does not 
in any way affect its jurisdiction but 
merely suggests error in the judg- 
ment which, if conceded, would not 
avail them in a collateral attack up- 
on it. Gladden v. Chapman, 106 S. 
C. 486, 491, 492, 91 SE 796. Collateral 
attack see infra § 424. 

39. Schick v. Whitcomb, 68 Nebr. 
784, 94 NW 1023; Johnson v. Kimbro, 
3 Head (Tenn.) 557, 75 AmD 781; 
Pillow v. Southwest, etc., Impr. Co., 
92 Va. 144, 28 SEH 32, 53 AmSR 804; 
Wimer v. Wimer, 82 Va. 890, 902, 5 
SE 536, 3 AmSR 126; Cartwright v. 


Pettus, 2 Ch. Cas. 214, 22 Reprint 
916. See also Courts §§ 119, 122; 
Equity §§ 130, 132. 

“The right to transfer, partition 


and change real estate, belongs ex- 
clusively to the State within whose 
territory it is situate. In order to 
make a partition the court must in- 
vade by its officers the soil of anoth- 
er State, and divide up and allot its 
lands to suit the views of a foreign 
jurisdiction. This cannot be done.” 
Wimer v. Wimer, supra. 

40. See constitutional and statu- 
tory provisions. See also Courts § 
$3]. Equity § 132; Venue [40 Cyc 
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law that the courts of one state or country have no 


jurisdiction to partition lands situated in another 


But the proper 


state or country.® 
[§ 220] b. Land Situated within State; Venue. 
Territorial limits of the jurisdiction of state courts 
to partition of land within the state is determined by 
organic law and statutes.*® 
County in which land lies. ] 
constitutional or statutory provisions or independ- 
ently thereof, in most,*! but not in all,*? jurisdic- 


9 


Hither by force of 


tions, actions to partition land must be brought in 


{a] “The rule of the common law 
was, that actions affecting real es- 
tate were regarded as local, and were 
required to be instituted in the coun- 
ty in which the premises were sit- 
uated. And this distinction between 
the venue in transitory and local ac- 
tions was applicable as well in courts 
of equity as of common law.” Tur- 
nipseed v. Fitzpatrick, 75 Ala. 297, 
301 (the present proceeding, at least 
so far as _ it’affects real estate, 1s 
local in its nature, and it would re- 
quire a very obvious expression of 
legislative intention to authorize us 
to conclude a purpose on the part of 
the General Assembly to discard a 
principle so salutary in its operation 
and ancient in its authority’’). 


41. Ala.—Turnipseed vy. Fitzpat- 
rick, 75 Ala.’ 297. 
Ark.—Cowling v. Nelson, 76 Ark. 


146, 88 SW 918; Jones v. Fletcher, 
42 Ark. 422; Jacks v. Moore, 33 Ark. 
31 


Conn.—Farmers’ L. & T. Co. v. 
Postal’Tel! '€Coe.,4.35 Conn: 334) 117 A 
184, 3 AmSR 53. 

Ga.—Roberts v. Burnett, 164 Ga. 
64, 137 SE 773; Douglas v. Johnson, 
130 Ga. 472, 60 SE 1041. Former 
es see Royston v. Royston, 21 Ga. 
161. 

Ind.—Smith v. State, 140 Ind. 343, 
39 NE 1060; Romy v. State, 32 Ind. 
A. 146, 67 NE 998. 


Kan.—Barton v. Hanauer, 4 Kan. 
A. 531, 44 P 1007. 
Mass.—Mitchell v. Starbuck, 10 


Mass. 5. 

Mich.—Godfrey v. White, 43 Mich. 
171, 5 NW 2438. 
pease at v. Powell, 63 Miss. 

Nebr.—Reams v. Sinclair, 88 Nebr. 
738, 130 NW 562, AnnCas1912B 989; 
Schick v. Whitcomb, 68°Nebr. 784, 
94 NW 1028. 

N. Y.—Yates County Nat. Bank v. 
Blake, 43 Hun 162. 

Ss. C.—Brown v. McMullen, 10 S. C. 
L. 252. 

Va.—Wimer v. Wimer, 82 Va. 890, 
5 SE 536, 3 AmSR 126. See Pillow v. 
Southwest Virginia Impr. Co., 92 Va. 
144, 23 SHE 32, 538 AmSR 804 (recog- 
nizing rule). 

Wash.—State _ v. King County 
Super. Ct., 13 Wash. 607, 43 P 887, 
46 P 342; State v. Snohomish County 
Super. Ct., 13 Wash. 187, 43 P 19. 

[a] “Other property.’—Under Rev. 
St. (1911) art 1830 subd 13, providing 
that suits for partition of lands or 
other property may be brought in the 
county where such lands or other 
property, or a part thereof, may be, 
suit by one member of a partnership 
to buy oil leases on lands in Nacog- 
doches County against the other part- 
ner for half expenses incurred, half 
the proceeds of sales of leases, and 
for partition of the five hundred and 
seventy acres of leases in Nacog- 
doches County, which had not been 
sold, was properly brought in Nacog- 
doches County, and defendant part- 
ner’s plea of privilege to have the 
case removed to the county of his 
residence was improperly sustained; 
if the leasehold interest involved was 
not “land,” it was “other property.” 
ore v. Liyles; (Tex. Civ. A.).233 SW 


42. See cases infra this note. 


the county in which the land is situated. 
Where land lies in two or more counties, it is held 


[a] In Kentucky (1) the statutes 
require most actions for partition to 
be brought in the county in which 
the land is situated. Central Trust 
Co. v. Creel, 184 Ky. 114, 211 SW 421; 
Perkins v. McCarley, 97 Ky. 438, 29 
SW 867; Boon v. Nelson, 2 Dana 391. 
(2) And within the rule a party toa 
joint adventure, who has a joint in- 
terest in the land, may bring suit for 
partition by sale and accounting, au- 
thorized by Civ. Code Pract. § 490, 
in the county where the land is sit- 
uated. Central Trust. Co. v. Creel, 
supra. (3) But by statute actions 
for the partition of the land of a de- 
ceased person, whether by allotment 
in kind or by sale and division of the 
proceeds, must be brought in the 
county where the personal represent- 
ative qualified. Boreing vy. Melcon, 
159 cy. 4s UGG rs We 61 2,81 Oo Key ome, 
167 SW 870; Hamilton v. Riney, 140 
Ky. 476, 1831 SW 287. (4) And it has 
been held that an action by some of 
the devisees of land to have the land 
sold and the proceeds divided is an 
action for partition within the rule. 
Boreing v. Melcon, supra (assum-= 
ing to distinguish Perkins v. Mc-~ 
Carley, supra, which seems to be 
squarely opposed to this holding). 
(5) And the fact that incidentally 
other questions arise in the action 
does not oust the court of jurisdic- 
tion. When jurisdiction first attaches 
the court will grant full relief among 
the parties on all pertinent questions, 
Hamilton v. Riney, supra. 

[b] In Louisiana an ordinary par- 
tition suit between coéwners not in- 
volving the division of succession 
property must be brought in the par- 
ish in which the tand is situated un- 
der Code Pract. art 165 par 1, and 
Rev. Code art 1290. Medicis v. 


Medicis, 155" Wa, 171 9On Sie 7. 


_[c] In Maine, proceedings in par- 
tition, in the supreme judicial court, 
by petition pursuant to the statutes, 
may lawfully be in any county in the 
state, if no person appears to contest 
the title of the petitioner, or if the 
controvery is an issue of law; but, 
where an issue of fact is joined, the 
record is to be remitted for trial of 
the issue to the county where the 


rere lie. Sewall v. Ridlon, 5 Me. 
[a] In Texas under Vernon’s 


Sayles Civ. St. Annot. (1914) art 1830 
exception 13, as amended by L. (1919) 
ce 93 (Vernon Civ. St. Annot. Suppl. 
[1922] art 1830 exception 13), author- 
izing partition suits in any county 
in which any defendant resides, al- 
though one or more may assert an 
adverse interest in, claim ownership 
of, or seek to recover title to the 
land, unless the real purpose is to 
recover title to land in another coun- 
ty, but providing that, if a cotenancy 
is established or becomes an issue of 
fact, it shall not be held that the real 
purpose is to try title, a partition 
suit may be brought in a county in 
which one defendant lives, although 
the land is not located therein, where 
it appears from plaintiff’s pleading 
that an issue as to cotenancy exists; 
exception 13, as amended, being no 
more in conflict with exception 14, 
requiring that suits to recover land 
or damages thereto, etc., be brought 
in the county where the land is, or 
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in many jurisdictions that the action may be brought 
in either county;** and, under some statutes or con- 
stitutional provisions, it has been held that this rule 
applies not only to cases where there is but one tract 
of land with contiguous portions in different coun- 
ties, but also where there are several tracts, some in 
one county and some in another;** but under other 
statutes the contrary view has been taken.*® 
ever, in some jurisdictions it is held without qualifi- 
cation, contrary to the prevailing doctrine,*® that 
partition cannot include any land lying beyond the 
county where the petition is filed,*” but actions must 
be brought for that purpose in each county in which 
And in others, while parti- 
tion may be had in a single action, the determination 
of the county in which the action shall be brought is 
dependent on facts or circumstances enumerated by 


the land is situated.#§ 


statute.*? 


Personal property. Where the statutes apply in 
terms, as they usually do, to real estate,®°° an action 


Rev. St. art 6097, than before the 
amendment. Caldwell  v. Farrier, 
(Civ. A.) 248) SW. 425.” -Prior,,to 
amendment see Coryell v. Linthecum, 


11 SW 1092; Peterson v. Fowler, 73 
Tex. 524, 11 SW 534; Stark v. Burr, 
56 Tex. 130; Porter v. Porter, (Civ. 


A.) 282 SW 816; 
(Civ. A.) 34 SW 1382. 

43. U. S.—Nelson v. Moon, 17 F. 
Cas. No. 10,111, 3 McLean 319. 

Ark. —Cowling v. Nelson, 76 Ark. 
146, 88 SW 913. 

Cal.—Middlecoff v. Cronise, 155 Cal. 
USO LOO we 12320) in wAnnCas 1159; 
Murphy v. Los Angeles County Super. 
CG, 138 Cals 69; 70, B 1070: 

Ind.—Jones Vv. Leni, 72 Ind. 586; 
ea v. Kennon, 12 Ind. 34. 

y.—Perkins v. McCarley, 97 Ky. 
43, roe SW 867, 16 KyL 801; Phalan 
v. Louisville Safety Vault, ’etc., Co., 
88 Ky. 24, 10 SW 10. 

Ma. —Roessner v. Mitchell, 122 Md. 
460, 89 A 722. 

N. C.—In re Skinner, 22 N..C. 63. 

Tex.—Osborn v. Osborn, 62 Tex. 
495. 

44. See cases infra this note. 

{a] In California, under Const. 
art 6 § 5, providing that “all actions 
for recovery of the possession of, 
quieting title to, or for the enforce- 
ment of liens upon real estate, shall 
be commenced in the county in which 
the real estate, or any part thereof, 
affected by such action . . is 
situated.” Murphy 
County Super. Ct., 138 Cal. 69, 70, 70 
Pro 70; 

[b] In Maryland under Code Pub. 
Civ. L. art 16 § 87, providing that if 
the lands lie partly in one county and 
partly in another, or in Baltimore 
City, the proceedings may be com- 
menced in either county or in the 
city as the case may be. Roessner 
v. Mitchell, 122 Md. 460, 89 A .722. 
To same effect Mur guiondo Vv. Hoover, 
72 Md. 9, 18 A 907. 

45. Pollard v. Jackson, 204 Ala. 
31, 85 S 431 (under Code [1907] § 
5222, providing that property held by 
tenants in common may be decreed 
to be sold by the probate court of 
the county in which the property is 
situated, or, in case the land lies 
partly in different counties, of either 
of such counties, when the land can- 
not be equitably divided, or parti- 
tioned, and in view of §§ 5203, 5204, 
5212, the probate court of the county 
in which a parcel of land is located 
cannot direct the sale of a separate 
tract in another county at some dis- 
tance from that in the county in 
which the court sat, and a decree 
confirming a sale of both parcels un- 
der such circumstances is invalid). 


Grant v. Reavis, 


46. See supra text and note 41. 
47. In re Bonner, 4 Mass. 122; 
Brown v. McMullen, 10 8. C. L. 252. 
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How- 


[§§ 220-222 


for the partition of personal property is not local®t 
within the rule®? requiring it to be brought in the 
county in which the property is situated. 

[§ 221] 5. Assumption of Jurisdiction by One 
Court as Affecting Jurisdiction of Another Court. 
Although two courts may have concurrent jurisdic- 
tion,®? it is not to be understood that. the concurrent 
remedies may be pursued concurrently. 
ance with well settled principles elsewhere consid- 
ered,®> the general rule is that, where two courts of 
the same state have concurrent jurisdiction to par- 
tition land, the court in which an action for partition 
is first commenced acquires exclusive jurisdiction 
which cannot be interfered with by the other court.*® 
A limitation of this rule is recognized where suit is 
brought in a court of statutory jurisdiction and facts 
or circumstances of special equitable.cognizance are 


54 In accord- 


shown to exist which render inadequate the remedy 


[a] In New Jersey (1) under stat- 
utes providing that the orphans’ 
courts of the several counties may 
appoint commissioners to make par- 
tition of a decedent’s lands lying in 
their several countign. each orphans’ 
court can appoin commissioners to 
divide the land situated only in the 
county over which its jurisdiction 
extends. Watson v. Kelty, 16 N. J. 
Ln OL 75, 
ute partition of lands lying in two 
or more counties may be made under 
the direction of the surrogate gener- 
al. Watson v. Kelty, supra. 


48. See cases supra note 47. 
49. See cases infra this note. 
{a] In Missouri, if the lands lie 


in two or more counties, the action 
must be commenced in the circuit 
court of the county in which any por- 
tion of the premises is situate and a 
majority of the parties entitled there- 
to reside; but if a majority does not 
reside in such county, or all are non- 
residents of the state, the partition 
must be in that county in which an 
equal or the greater part of the prem- 
ises may be. Johnson v. Detrick, 
152 Mo. 343, 53 SW 891. . 

{b] In Pennsylvania (1) by act of 
Febr. 20, 1854 (P. L. p 89) when a 
partition proceeding is intended to 
embrace lands in more than one coun- 
ty, it shall be brought only in the 
county where the decedent whose 
land is to be divided had his domicile 
or where the homestead or the larg- 
er part of his estate in value shall be 
situated. In construing this statute 
it has been held that the court of one 
county acquires no jurisdiction of a 
decree for partition of real estate 
‘situated partly in the county, where 
a finding that at the time the peti- 
tion was filed the larger part of the 
lands, both in equity and value, was 
situated within the county, was not 
supported by the evidence. King v. 
Ambrose, 232 Pa. 617, 81 A 714. (2) 
Another statute (the act of April 17, 
1856) authorizes such a suit to par- 
tition the lands of a deceased person 
in the orphans’ court of each county 
where the lands are situated if the 
orphans’ court of the county of de- 
ceased’s domicile shall so order and 
decree. It was held that the latter 
act does not deprive the orphans’ 
court of the county in which a de- 
ceased person was domiciled of ju- 
risdiction to order the partition of 
lands belonging to his estate situated 
in another county, but merely author- 
izes a separate suit in the county 
where the lands were situated with 
the consent of the orphans’ court of 
decedent’s domicile. Phillips’ Est., 6 
Pa. Co. .449, 23 WklyNC 518. (3) 
And an action to partition the land 
of a decedent in a county other than 
that in which he had his domicile, 


(2) But under another stat-" 


in the statutory tribunal.°* 
[§ 222] 6. Waiver of Objections to Jurisdiction. 


when commenced in such county 
without permission of the orphans’ 
court of the county of his domicile, 
will be suspended until such permis- 
sion is obtained. In re White, 14 Pa. 
Co. 138, 3 Pa. Dist. 42. 

50. See statutory provisions. 
Godfrey v. White, 43 Mich. 171, 
5 NW 248; Dunn v. Carter County 
Dist. Ct., 35 Okl. 38, 40, 128 P 114 
[cit Cyc]; Harwell v. Wood, 98 Okl. 
196, 221 10238, 1025 . [quot Cyc]. 
See Phalan v. Louisville Safety Vault, 
ete., Co., 88 Ky...24, 10;SW 10 (ap- 
parently recognizing rule); Harris 
v. Fleming, 13 Ch. D. 208 (where an 
English court entertained an action 
concerning a partnership in mines in 
India). 

[a] Slaves.—Under the act of as- 
sembly directing that @ bill for the 
sale of slaves descending to several, 
among whom partition in kind cannot 
be made, shall be filed in the county 
where administration was granted, 
the circuit court of another county 
from that in which administration 
was granted has no jurisdiction to 
entertain such bill. Kendrick  v.- 
Kendrick, 4 J. J. Marsh. (Ky.) 241. 
Whether real or personal property 
see Slaves [86 Cyc 472]. 

52. See supra text, and note 41. 

53. See supra § 214. 

54. Dunbar v. Bourland, 88 Ark. 
153, 114 SW 467. 


55. See Courts § 579. 
56. Bozone v. Daniel, (Ala.) 39 S 
774; Marshall v. Marshall, 86 Ala. 


383, 5 S 475, Wilkinson v. Stuart, 74 
Ala. 198; Dunbar v. Bourland, 88 
Ark. 158, 114 SW 467; Danvers v. 
Dorrity, 14 AbbPr (N.’ Yi). 2063). airy 
re Doyle, 291 Pa. 263, 139 A 829. 

[a] Omission of necessary party 
cured by amendment.—Where a peti- 
tion for partition in the orphans’ 
court omits an indispensable party 
who thereafter files a bill for parti- 
tion in the common pleas court, the 
orphans’ court will retain jurisdic- 
tion notwithstanding the suit in the 
common pleas where the omission of 
the necessary party was corrected by 


amendment. In re Doyle, 291 Pa. 
263, 0139, AL 829. 
57. Bozone v. Daniel, (Ala.) 39 S 


774; Wilkinson v. Stuart, 74 Ala. 198. 

[a] Circumstances justifying in- 
terference by chancery court.—The 
probate court has no* power to com- 
pensate for inequalities in the par- 
tition; nor to take an account of 
rents; nor to provide for relieving 
the lands of encumbrances; nor to 
adjust and equalize the advancements 
among the tenants in common, when 
the lands descended from a common 
ancestor. Only the powers of a court 
of equity are ample to accomplish 
these purposes. These facts and ex- 
igencies call for its interference, in 
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§§ 222-226] 


Under the general rule,®® if a court has not juris- 
diction of the subject matter, consent cannot confer 
it.°° But, in the absence of -want of jurisdiction 
over the subject matter, a partition cannot be 
avoided because of some proceeding to which a party 
had the right to objeet, which he failed to exercise.*° 

[§ 223] B. Form of Remedy—l. In General. 
Generally speaking proceedings for partition are el- 
ther actions at law®! or suits in equity.°” In some 
states, where the distinction between actions at law 
and suits in equity has been abolished,** the form 
of action has been described as “an action”®* or “a 
civil action,”’®> but in some others as a “special pro- 
ceeding.’’®® 

[§ 224] 2. Actions at Law.*’ As already shown, 
jurisdiction of proceedings to partition land was 
originally in courts of law,®* and the form of remedy 
used was the common-law writ of partition;*® and 
except where it is otherwise provided by organi¢ law 
or statute, actions at law may be maintained for par- 
tition,?° and the right to maintain an action at law 
is expressly conferred by statute in many jurisdic- 
tions.71_ Even the ancient writ of partition is still 
available in the absence of any prohibition by con- 
stitution or statute, although this writ has largely 
been superseded in practice by the actions at law 
specially authorized by statute or by remedies in 
other courts so authorized.73 While in some states 
proceedings for partition are necessarily equitable in 
their nature because of statutes giving exclusive ju- 
risdiction of partition proceedings to courts of eq- 
uity,74 the remedy provided by statute for partition 
is held in some states to be necessarily an action at 
law and not a suit in equity,’® and must conform to 
the rules governing proceedings at law as far as 
practicable;7® and it is said that this rule is not 
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changed by the fact that the answer, when verified, 
is to have the effect of a sworn answer in chancery.*? 

Conversion of action at law into suit in equity. 
Although the petition stated a plain case at law for 
statutory partition, yet where plaintiffs in their rep- 
lication to defendant’s answer alleging title in them- 
selves attempted to show that defendants held the 
land as constructive trustees, the proceeding was 
converted from an action at law into one of equita- 
ble partition.7® 

[§ 225] 3. Suits in Equity.7®° As elsewhere 
shown, jurisdiction in partition proceedings was 
originally restricted to courts of law, but eventually 
courts of equity assumed coneurrent jurisdiction,®°® 
and the jurisdiction of courts vested with general 
chancery jurisdiction of suits to partition property 
is now well settled’+ and, under the statutes of some 
states, is exclusive.°? In any event, if the parties 
have equities to be adjusted, suit should be brought 
in a court of general equitable jurisdiction instead 
of a court of law,’* since mere equitable claims and 
titles cannot be investigated and determined in a 
court of law. And, if a statutory remedy in a 
court of probate®® is inadequate, suit should be 
brought in a court of chancery.8® Proceedings for 
partition may be brought in chancery courts by bill 
in equity,** and, when authorized by statute, by pe- 
tition,*® or by either bill in equity or petition,®® and 
in jurisdictions where the code system of pleading 
prevails the proceeding may be by petition®® or by 
complaint.®? 

[§ 226] C. Limitations and Laches—1. Limita- 
tions. While the right to partition as affected by 
the statute of limitations generally is considered else- 
where in this work,®? there may be particular stat- 
utes in some jurisdictions specifically limiting actions 


order that complete justice may be 
done. Marshall v. Marshall, 86 Ala. 
383, 389, 5 S 475. 


58. See Courts § 101. } 
59. Buckley v. San_ Francisco 
Super. Ct., 102 Cal. 6, 36 P 360, 41 


AmSR 135; Bompart v. Roderman, 24 
Mo. 385; Romig’s App., 8 Watts (Pa.) 


415. 

60. Elder v. McClaskey, 70 Fed. 
529, 17 CCA 251; Sewall v. Ridlon, 5 
Me. 458; Ela v. McConihe, 35 N. H. 
279; Johnson v. Murray, 12 Lea 
.¢Tenn.) 109. 

[a] Rule applied.—The neglect of 
the petitionee in a petition for par- 
tition, pending in the probate court, 
to make any question about the title 
until after the appointment of the 
committee to make partition, is a 
waiver of the question, and it is then 
too late to dispute the title set forth 
in the petition, so as to oust the pro- 
bate court of jurisdiction. Ela v. Mc- 
Conihe, 35 N. H. 279. 

Consent to partition see supra §§ 
84, 115, 158, 184. Compare also su- 
pra § 135. 


61. See infra § 224. 
62. See infra § 225. 
63. See Actions § 128; Equity § 5. 
64. Myers v. Rasback, 4 HowPr 


(N. Y.) 83,.3 CodeRep 13; Traver v. 
Traver, 3 HowPr (N. Y.) 351, 1 Code 
Rep 112; Backus v. Stillwell, 3 How 
Pr (N. Y.) 318, 1 CodeRep 70. 
“Action” see Actions § 1. 
65. Field v. Leiter, 16 Wyo. 1, 90 
P 378, 92 P 622, 125 AmSR 997. 
“Civil action” see Actions § 8. 
66. Capps v. Capps, 85 N. C. 408; 
Wahab v. Smith, 82 N. C. 229; Barger 
v. Cochran, 15 Oh. St. 460, 461. 
“The term ‘civil action,’ embraces 
only such cases aS were, before the 
enactment of the code of civil pro- 
cedure, known as ‘actions at law’ and 
‘suits in equity;’ code, sec. 3; but 
a petition for partition under the 


3 
¥ 


statute, was never recognized either 
as an action at law'\or a suit in eq- 
uity, and is not, therefore, a_ civil 
action under the code of civil pro- 
cedure. It is a special statutory pro- 
ceeding, the distinction between 
which and a civil action is every- 
where recognized by the code.” Barg- 
er v. Cochran, supra. 

[a] Conversion into action of 
ejectment.—The “special proceed- 
ings” provided for by the statutes be- 
come an action of ejectment and sub- 
ject to the law and rules governing 
in the trial of such cases where the 
answer asserts sole ownership of the 
land. Cox v. Beaufort County Lum- 
ber Co., 124 N. C. 78, 32 SE 381. 

Sateen nts proceeding” see Actions § 


67. Defined see Actions § 2. 

68. See supra § 209. 

69. Champion v. Spencer, 1 Root 
(Conn.) 147; O’Brien v. Mahoney, 


179 Mass. 200, 60 NW 493, 88 AmSR 
ole; 4 Cartwright av.) Pettus,..2)1 Ch. 
Cas. 214, 22 Reprint 916; Moor v. 
Onslow, Cro. Eliz. 760, 78 Reprint 
991; Taylor v. Sayer, Cro. Eliz. 742, 
78 Reprint 975. 

70. See supra §§ 210, 212, 214. 

71. See supra § 216. 

' 72. O’Brien v. Mahoney, 179 Mass. 
200, 60 NE 493, 88 AmSR 371. 

73. O’Brien v. Mahoney, supra. 

74. See supra § 214. 

75. Wolkau v. Wolkau, 264 Ill. 510, 
106 NH 461; Hopkins v. Medley, 97 
Ill. 402; Greenup v. Sewell, 18 Ill. 
53; Wilbridge v. Case, 2 Ind. 36; 
Flynn v. McNeely, (Mo.) 178 SW 69. 
See Martin v. Martin, 250 Mo. 539, 
157 SW 575 (as sustaining this view). 

76. Hopkins v. Medley, 97 Ill. 402. 

77. Hopkins v. Medley, supra 
(such answer should be treated as a 
plea, and exceptions thereto as a de- 
murrer, and an answer alleging facts 
showing that the petitioners are not 
entitled to recover according to the 


case made by the petition, and rais- 
ing issues of law or of fact is to be 
tested by the principles applicable to 
aise pleadings in proceedings at 
aw). 


78. Rowley v. Rowley, (Mo.) 197 
SW 152. See also mauity § se 

79. Defined see Actions § 10. 

80. See supra §§ 209, 210, 214, 

81. See supra. §§ 209, 210, 214, 

ee cece § 214. 

f olkau v. Wolkau, 264 Til. 51 

106 NE 461; Greenup v. Sewell, t8 


_“In a great variety of cases, espe- 
cially where the property is vf a 
complicated nature, as to rights, ease- 
ments, modes of enjoyment and in- 
terfering claims, the interposition of 
a court of equity seems indispensable 
for the purposes of justice.” Howey 
v. Goings, 13 Ill. 95, 107,54 AmD 427. 
_ {a] In Missouri, while a proceed- 
ing to partition equitable interest in 
land is called an equitable one in dis- 
tinction from the statutory action at 
law, the practice is regulated by the 
See oe ee far as ap- 
plicable. artin v. Martin, 25 ; 
539, 157 SW 575. Paden 

In case of equitable title see su- 
pra § 108. 

84. Greenup v. Sewell, 18 Ill. 53. 

ee ee supra §§ 216, 216%. 

f inch v. Smith, 146 Ala. 
41 S 819, 9 AnnCas 1036. Saint? 


87. See cases supra 2130) 214° 
and infra § 321 et ae : 
88. Rabb v. Aiken, 7 S. C. Eq. 118. 
89. Phelps v. Stewart, 17 Md. 231; 


Larkin v. Mann, 2 Paige (N. Y.) 27. 


te Beck v. Kallmeyer, 42 Mo. A. 
91. 
195. 
Bill, complaint, or petition general- 
ly see. infra § 321 et seq. . : 
vides See Limitations of Actions § 


Deery v. McClintock, 31 Wis. 
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for partition.®® 


[§ 227] 2. Laches—a. In General. 
general rules in respect of laches,®* a suit or action 
for partition may®® or may not®® be barred by delay 
Mere delay for a period short of 
the statute of limitations in filing a bill for partition 
does not of itself constitute laches which will bar 
If the right of action 
is not barred by the statute of limitations,®® it is 
not barred by delay in instituting suit,®® unless there 
has been some act done or allowed, 
of relations or conditions, which makes it inequitable 
Furthermore, a tenant 
in common in possession of the land with the other 
cotenants cannot in any event be barred by laches 
from asserting his right to partition.” 


in its institution. 


complainant of his remedy.°* 


to grant the relief sought.? 


absence of an actual ouster of one 


93. See statutory provisions. 
94. See Equity § 211 et seq. 
95. See cases infra note 96 et seq. 
96. Camp Mfg. Co. v. Green, 129 


Va. 360, 106 SE 394. 

[a] Where suit is not for parti- 
tion merely, but the bill shows ad- 
verse claims under deeds running 
through a period of fifty years and 
alleges that the conveyances consti- 
tute.a cloud upon the title and asks 
that the rights of all of the parties 
may be adjudicated, the general doc- 
trine that laches does not apply toa 
partition suit by the legal title hold- 
er brought within the statutory pe- 
riod where no title has been ac- 
quired by adverse possession has no 
application, and by reason of the 
great delay in instituting proceed- 
ings the bill is barred by laches. 
Camp Mfg. Co. v. Green, 129 Va. 860, 
106 SE 394. 

97. Andrews v. Floyd, 308 Ill. 559, 
139 NE 883; Stowell v. Lynch, 269 
TM. 4371110) NE) 51° Juynn, v. Worth- 


ington, 266 Ill. 414, 107 NE 729; Hill 
v.. Hill, 264 Ill. 219, 106 NE :262; 
Kent v. Barger, 264 Ill. 59, 105 NE 
741; Hinds v. Sarbeck, 260 Ill. 606, 
1035, NE), 599:7 Gibson *ovec'Gibson, 
(lowa) 217 NW 852, 854, 855 [cit 


Cyc]; Zunkel v. Colson,,109 Iowa 695, 
81 NW 175; Camp Mfg. Co. v. Green, 
129 Va. 360, 106 SE 394; Graves v. 
Graves, 48 Wash. 664, 94 P 481; Mc- 
Gowan v: Smith, 22 Wash. 625, 61 P 


T13. 

98. See supra § 226. 

99. See cases supra note 97; and 
infra note l. 

{a] Rule applied.—(1) Where 


plaintiffs had no vested estate in the 
land until 1910, and their suit was 
begun two years later, and no act 
was shown which had prejudiced de- 
fendants or would estop plaintiffs, 
‘neither laches nor the statute of lim- 
itations was any defense to the bill. 
Hill v. Hill, 264 Ill. 219, 106 NE 262. 
(2) Where a decree of divorce made 
no disposition of the community 
property, an action by the wife for 
partition was not barred by laches, 
although not brought for about thir- 
teen years, and the husband in the 
meantime had possession, collecting 
rents and paying the taxes, no im- 
provements or changes having been 
made on the property since the sep- 
aration. Under these circumstances 
she had a right to assume that the 
rents would meet all the expenses 
and that respondent was holding the 
property as cotenant, because there 
were no outward acts which would 
put her on notice of an adverse claim. 
Graves v. Graves, 48 Wash. 664, 94 
P 481. (3) Where an heir permitted 
his stepmother to continue in posses- 
sion of land which she held in trust 
for him and other heirs, and as co- 
tenant in common, and to appropriate 
its rents and profits for the neces- 
sary support of herself and such oth- 
er heirs, without demanding or su- 
ing for his interest therein until 
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other, the right of the former to partition is not 


In applying 


and profits.? 


or some change | partitioned. 


And in the 
ecotenant by an- 


eight or nine years after he became 
of age, and during the statutory pe- 
riod she did no act necessarily in- 
consistent with the recognition of 
plaintiff's interest in the land, he is 
not guilty of such laches as will de- 
feat his suit for partition. Zunkel 
v. Colson, 109 Iowa 695, 81 NW 175. 
(4) Since a grantee of a devisee who 
held the lands conveyed in common 
with another devisee, is entitled to 
partition thereof‘at any time as a 
matter of right, a suit therefor is not 
barred by laches because of an at- 
tempted void partition between the 
original cotenants, nine years prior 
to the institution of the present suit, 
the first suit not having been brought 
to the attention of the grantee until 
several years later and the nature of 
the uncultivated and unoccupied 
property not being such as would 
suggest an inquiry until the attempt- 
ed division was made known to the 
grantee. McGowan y. Smith, 22 
Wash. 625, 61 P 713. 

[b] In case of delay only (1) the 
statute is the only limitation of the 
right to sue. Lynn vy. Worthington, 
266 Ill. 414, 107 NE 729; Hinds v. 
Surbeck, 260 Ill. 606, 103 NE 599. 
(2) “In fixing the period in which 
rights and claims will be barred by 
laches equity follows the law, and, 
as a general rule, where the period 
of limitation is fixed by statute, 
courts of equity will by analogy 
adopt the same period.’ Andrews v. 
Floyd, 308 Ill. 559, 567, 139 NE 883. 
To same effect Camp Mfg. Co. v. 
Green, 129 Va. 360, 106 SE 394. 

1. Andrews v. Floyd, 308 Ill. 559, 
139 NE 883; Stowell v. Lynch, 269 
Tl. 437, 110 NE 51; Lynn vy. Worth- 
ington, 266 Ill. 414, 107 NE 729; Kent 
v. Barger, 264 Ill. 59, 105 NE 741; 
Hinds v. Surbeck, 260 Ill. 606, 103 
NE 599; Graves v. Graves, 48 Wash. 
664, 94 P 481. 

2. Brumback vy. Brumback, 198 Ill. 
66, 64 NE 741; Collins v. Collins, 13 
NYS 28 [aff 131 N. Y. 648 mem, 30 
NE 863 mem]. 

[a] As sustaining this view see 
Welder v. Lambert, 91 Tex. 510, 527, 
44 SW 281 (where all the heirs had 
common use of property as tenants 
in common for fifty years and plain- 
tiffs, the heirs by the first wife, had 
never asserted any right to, or de- 
mand for, a reimbursement of com- 
munity funds expended by their 
mother in the acquisition and im- 
provement of the property, a demand 
for partition on such basis cannot be 
defeated on account of its being 
stayed. The matter is adjustable up- 
on the final division of the property, 
and it was not necessary to assert 
the claim until partition was sought). 

[b] Reason assigned is that the 
doctrine of laches can be invoked 
only by one in possession against one 
out of possession, because posses- 
sion is notice to the world of his 
rights. See cases supra this note. 

8. Russell v. Stickney, 62 Fla. 


barred by laches merely by reason of the fact that 
for many years he exercised no actual ownership 
over the land nor demanded an accounting of rents 


[§ 228] b. Action against Purchasers or Mortga- 
gees or Holders of Mineral Leases. 
laches has frequently been applied to bar a recovery 
by one asking partition and other relief against a 
purchaser or mortgagee of the property sought to be 
If the delay in bringing suit is con- 
nected with other facts which would render it in- 
equitable to grant the relief demanded, the action 
will be held to be barred by laches;* and the same 
principle has been applied in respect of actions 
against holders of gas or oil leases or, mineral deeds 
to the property.° 


The doctrine of 


On the other hand, unless the de- 


569, 56 S 691. 

4. Akley v. Bassett, 189 Cal. 625, 
209 P 576; Akley v. Bassett, 68 Cal. 
A. 270, 228 P1057; Moseley v. Taylor, 
68 Fla. 294, 67 S 95; Oehmich v. Hed- 
strom, 251 Ill. 481, 96 NE 256; Dead- 
man v. Yantis, 230 Ill. 243, 82 NE 592, 
120 AmSR 291; Warner v. Hamill, 
134 Iowa 279, 111 NW 939. 

[a] Rule applied.i—(1) Persons, 
who permit land to be sold for full 
value to one who has no notice of 
any adverse claims to the land and 
who for many years acquiesced in his 
possession thereof and the making of 
valuable improvements on the land 
by him on the belief that it was right- 
fully his, are barred by laches from 
maintaining an action for the par- 
tition thereof. Warner vy. Hamill, 
134 Iowa 279, 111 NW 939. (2) And 
so is one who procures deeds of the 
land from them without considera- 
tion and with knowledge that his 
grantors made no claim to the land 
conveyed but have forsSyears recog- 
nized the title of another. Warner 
v. Hamill, supra. (3) A bill to set 
aside a sale of land and for the par- 
tition thereof brought twenty-seven 
years after the sale is barred by 
laches. Oehmich v. Hedstrom, 251 
Ill. 481, 96 NE 256. (4) Where a 
widow conveyed land devised to her 
as a homestead to one of two sons of 
her deceased husband and he mort- 
gages the land to innocent parties 
without notice of facts showing the 
land had been the homestead of de- 
ceased, a bill for ‘partition of the 
homestead filed by the other son of 
deceased against his brother and the 
mortgagees for partition of the home- 
stead property filed twenty-seven 
years after the father’s death is 
barred by laches. It was the duty of 
the party making a claim of this kind 
to exercise reasonable diligence to as- 
sert his rights in order that innocent 
purchasers might not be deceived. 
Mosely v. Taylor, 68 Fla. 294, 67 S 
95. (5) Where a tenant in common 
who had been ousted while an infant 
by one who had purchased the entire 
property from another cotenant failed 
to commence an action for partition 
until seventeen years after he was 
in a position to assert his claims or 
an interest in the property, and aft- 
er ‘he was barred from any recovery 
by the statute of limitations, he is 
precluded by the doctrine of laches 
from recovery. Commencement of 
the action after such a lapse of time 
irrespective of the statute of lim- 
itations is the presentation of a stale 
demand. Akley v. Bassett, 189 Cal. 
625, 209 P 576. 

5. Avera v. Banks, 168 Ark. 718, 
271 SW 970. 

[a] Thus, where one of the co- 
tenants in exclusive possession of 
the land acquires and records a tax 
deed thereto and thereafter claims 
the land as his own and executes 
numerous oil and gas leases and min- 
eral deeds to the land, a suit brought 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 228-231] 


lay is accompanied by some other element rendering 
it inequitable for the owner to assert his title, laches 
will not bar his right within the statutory limitation 


period.® 


[§ 229] c. Where No Right or Obligation To In- 
Laches is not available as a 
defense to an action of partition where there was no 
right or obligation to commence the action sooner.’ 
Accordingly, laches is not available as a defense to 
an action for partition by reason of failure to com- 
mence the action during the occupaney of the prem- 
ises as a reserved life estate,* or as a homestead® 
or during the time that the right to possess the prop- 
erty or maintain the action was suspended by its 
devise under which plaintiff was required to become 
a temperate and prudent man, and so remain for 
five years,'° or where there was no obligation to in- 
stitute the action sooner because of the nonresidence 
And complainant 
eannot be charged with laches in respect of unre- 
corded deeds, where he did not know of their exist- 


stitute Action Sooner. 


of the real parties in interest.+ 


by the other cotenants who never 
made any offer to pay taxes for fif- 
teen years to set aside the oil and 
gas leases and mineral deeds and for 
partition of the land is barred by 
laches as the holder of the leases 
and mineral deeds had the right to 
believe that the other cotenants had 
acquiesced in the validity of the 
tax, deed by their delay and negli- 
gence in failing to have it set aside or 
to contribute in any way to the pay- 
ment of taxes on the amount neces- 
sary to redeem the land from tax 
sale. Avera v. Banks, 168 Ark. 718, 
271 SW 970. 

6. Christopher v. Mungen, 66 Fla. 
467, 63 S 923 [writ of error dism 242 
Ua sr 6ilemem,—37 SCt 18 ‘mem, 661 
L. ed. 526 mem]; Stowell v. Lynch, 
269 Ill. 437, 110 NE 51. 

[a] Rule applied.—(1) Where the 
premises have not been held adverse- 
ly by the purchaser thereof for the 
full statutory period and there is no 
evidence to show that by complain- 
ant’s inaction the purchaser was 
lulled into a sense of security and in- 
duced to place valuable improvements 
on the property or otherwise change 
his position to his disadvantage, the 
doctrine of laches cannot be set up 
as a defense to the action. Chris- 
topher v. Mungen, 66 Fla. 467, 63 
S 923 [writ of error dism 242 U. S. 
611 “mem, 37 SCt 18 “mem, 61 L: 
ed. 526 mem]. (2) In 187i a” hus- 
band disappeared, and his wife subse- 
quently took possession of land 
owned by him. She and his relatives 
continued making inquiries to ascer- 
tain if he were living or dead and his 
whereabouts for many years after 
his disappearance, and there were 
rumors that he was still living. The 
wife made improvements on the prop- 
erty, but it appeared that the rent 
received exceeded the amounts ex- 
pended for taxes, repairs, and such 
small improvements as were put on 
the place. In 1911 she conveyed the 
land to her brother by a deed which 
expressly stated that she claimed 
to own the entire premises by reason* 
of a limitation title, and he only 
paid about one half what the land 
was worth. It was held that a suit 
by the husband’s heirs for a parti- 
tion of the land was not barred by 
laches. Stowell v. Lynch, 269 Ill. 
437, 110 NE 51. 

7. Seeberger v. Seeberger, 325 Ill. 
47, 155 NE 7638; Stern v. Selleck, 136 
Iowa 291, 111 NW 451; Millsaps v. 
Shotwell, 76 Miss. 923, 25 S. 359; 
McAnulty v. Ellison, (Tex. Civ. A.) 
71 SW 670. See Burk v. Moore, 209 
Ky. 24, 272 SW 38 infra note 9. 

8. Stern v. Selleck, 136 Iowa 291, 
111 NW 451, ; 

9. McAnulty v. Ellison, (Tex. Civ. 
A.) 71 SW 67,0 (by widow). See Burk 
v. Moore, 209 Ky. 24, 272 SW 38 (one 
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ence until the partition suit had been brought.** 
[§ 230] D. Parties—1. Necessary Parties—a. In 
It has variously been stated that in suits 


for partition, all persons!* or parties?* interested, all 


or defendants. 


tition. 


purchasing interest of some of in- 
fant children in homestead, and re- 
cording such deeds, was not guilty of 
laches in waiting until youngest child 
became of age before bringing suit 
to enforce his rights as against sub- 
sequent purchasers of same _ land, 
since infant children were entitled to 
possession of homestead, and all had 
constructive if not actual notice). 

10. Millsaps v. Shotwell, 76 Miss. 
92:3) 2558 359. 

11. Stern v. Selleck, 136 Iowa 291, 
111 NW 451. 

12. Seeberger v. Seeberger, 325 Ill. 
47, 155 NE 763. 

13. Boutte v. Boutte, 12 La. Ann. 
177 Stark wi (Carroll, 6h Tex 393, 
1 SW 188. 

14. Candy v. Stradley, 1 Del. Ch. 
113; Richardson v. Watts, 94 Me. 476, 
48 A 180; Vick v. Vicksburg, 2 Miss. 
379, 31 AmD 167. 

15. ‘Chapman ‘v. York, 212 Ala. 
540, 103 S 567; Whitman v. Reese, 
59 Ala. 532; Wright v. Hill, 140 Ga. 
554, 79 SE 546; Rightor v. De Lizar- 
di, 4 La. Ann. 260; Young v. Young, 
88 Pa. 422; Oneal v. Stimson, 61 W 
Va. 551, 56 SE 889. 


16. Still v. Wood, .85 S. C. 562, 67 
SE 910. 
17. Milligan-v. Poole, 35 Ind. 64; 


Curtis v. Reilly, 188 Iowa 1217, 177 
NW 535; Black v. Black, 95 Tex. 627, 
69 SW 65 [rev (Civ. A.) 67 SW 928]; 
De la Vega v. League, 64. Tex. 205; 
Buffalo Bayou Ship Channel Co. v. 
Bruly, 45 Tex. 6; .Porter v. Rogers, 
(Tex. Civ. A.) 298 SW 577; Bowlin v. 
Freeland, (Tex. Civ. A.) 289 SW 721; 
McDade v. Vogel, (Tex. Civ. A.) 173 
Sw 506; Vineyard v. Heard, (Tex. 
Civ. A.) 167 SW 22; Curtis v. Cock- 
mellvi9) TexpiCiva lA: ol 2 8i SW 1295 
Puckett v. McDaniel, 8 Tex. Civ. A. 
6380, 28 SW 360; Long v. Pritt, 92 W. 
Va. 73,114 SE 512; Donahue v. Fack- 
ler, 21 W. Va. 124. ; 

18. Brill v. Green, 316 Ill. 588, 147 
NE 446; Miller v. Miller, 263 Ill 18, 
104 NE 1078; Miller v. Barto, 247 Il. 
104, 93 NE 140; Wachter v. Doerr, 
210 Ill. 242, 71 NE 401; Grand Tower 
Mini hiteanercay Oo.) ve Gill, ity tll. 
541; Kester v. Stark, 19 Ill. 328; Car- 
son v. Hecke,. 282 Mo. 580, 222 Sw 
850; Harper v. Hudging’s, (Mo.) 211 
SW 63: Fogle v. Pindell, 248 Mo. 65, 
154 SW 81: Johnson v. Johnson, 170 
Mo. 34. 70 SW 241, 59 LRA 748; Lilly 
v. Menke, 126 Mo. 190, 28 SW 643, 994: 
Hiles v. Rule, 121 Mo. 248, 25 SW 
959; Estes v. Nell, 108 Mo. 172, 18 
SW 1006: Dameron v. Jameson, 71 
Mo. 97; Goings v. Shafer, 214 Mo. A. 
419, 253 SW 133. 

19. Morse v. Stockman, 65 Wis. 36, 
26 NW 176. 

20. See cases infra this note; 
§§ 231-281. 

[a] hus the phrase ‘persons in- 
terested” has been held in some ju- 


and 


[§ 231] b. Cotenants**—(1) In General. 
ceedings for partition, whether at law or in equity, 
all of the cotenants are indispensable parties,?? and 


parties in interest,!® all parties claiming legal title 
to the land,® all persons having an interest in the 
land,'? all persons having an interest in the land, 
whether in possession or not,!® or all persons having 
any right, title, or interest in the land,'® are neces- 
sary parties, and must be joined either as plaintiffs 


These generalizations, however, 


whether in the language of statutes regulating the 
question of parties in partition suits or judicial dec- 
larations in the absence of special statutory provi- 
sions on the subject, are subject to construction,”° 
and are in themselves of little practical value in de- 
termining who are necessary parties to suits for par- 


In pro- 


risdictions to be limited to those hav- 
ing an interest in the results sought, 
that is, the partition, and not to in- 
clude all persons having an interest 
in the subject matter. Cooper v. Fox, 
67 Miss. 237, 7 S 342; Nugent v. Pow- 
ell, 63 Miss. 99. 


san Right to intervene see infra § 
22. U. S.—Barney v. Baltimore, 6 


Wall. 280, 18 L. ed. 825; West v. East 
Gee Cedar Co., 101 Fed. 615, 41 CCA 

Ala.-—Wisner v. Trapp, 216 Ala. 
595, 114 S 196; Alexander v. Living- 
ston, 206 Ala. 186, 89 S 520. 

Ariz.—Goldman vy. Millay, 7 Ariz. 
285, 64 P 438. 

Cal.—Hill v. Den, 54 Cal. 6; .Senter 
v.. De Bernel, 38 Cal. 63%; Sutter vy. 
San Francisco, 36 Cal. 112; Gates v. 
Salmon, 35° Cal. 576, 95 AmD (139; 
Ewald v. Corbett, 32 Cal. 493. — 
yoke sendy. v. Stradley, 1 Del. Ch. 

Fla.—Gaskins v. Mack, 91 Fla. 284, 


107 S 918; Yager v. North and South, 
etc., Phosphate Co., 82 Fla. “38, 89 S 
340; Nelson vy. Haisley, 39 Fla. 145, 


22 S 265; Lyon v. Register, 86 Fla. 
273, 18 S 589. 

Ga.—Jones v. Napier, 93 Ga. 582, 20 
SE 41. 

Ill.—Holman v. Gill, 107 Ill. 467; 
Kester v. Stark, 19 Ill. 328. 

Ind.—Harlan v. Stout, 22 Ind. 488. 

Iowa.—Curtis v. Reilly, 188 Iowa 
AUP My ETRY Ie ayes 

Ky.—Webb v. Martin, 194 Ky. 360, 
238 SW 1043; Burchett v. Clark, 162 
Ky. 586, 172 SW 1048; Blue v. Waters, 
114 Ky. 659, 71 SW 889; Kentucky 
Union Land Co. v. Elliott, 15 SW 518, 
12 KyL 812; Borah v. Archers, 7% 
Dana 176; Brashear v. Macey, 3 J. J. 
Marsh. 89. 

La.—Medicis v. Medicis, 155 La. 

Smith v. Smith, 131 La. 


Te OSS ATG 
Miguez v. Delahous- 


970, 60 S 6384; 
saye, 35 La. Ann. 531; Ware v. Vig- 


nes, 35 a: Ann; 288. Boutte™ “Vv. 
Boutte, 30 La. Ann, 177;  Poree’s 
Suce., 27 La. Ann. 463; Rightor v. 
De Lizardi, 4 La. Ann. 260; Willey v. 
Carter, 4 La. Ann. 56; Kendrick v. 
Kendrick, 19 La. 36; Farrar v.’ New- 
port, ; 17” Wa. 3465 Bruce =v. Bruce, 


Mann. Unrep. Cas. 304. 

Me.—Richardson v. Watts, 94 Me. 
476, 48 A 180. 

Mich.—Taylor v. King, 32 Mich. 42. 

Miss.—Vick vy. Vicksburg, 2 Miss. 
30/9," U Am) 1.67: 

Mo.—Johnson v. Johnson, 170 Mo. 
34, 70 SW 241, 59 LRA 748; Dameron 
v. Jameson, 71 Mo. 97; Goings v. 
Shafer, 214 Mo. A. 419, 253 SW 133. 

N, Y.—Requa v. Holmes, 26 N. Y. 
338; Requa v. Holmes, 16 N. Y. 193; 
Luby v. Washington Sterling Mfg. 
Co., 216 App. Div. 255, 214 NYS 595; 
Van Williams v. Elias, 106 App. Div. 
288, 94 NYS 611; Vanderwerker v. 
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such of them as do not join as plaintiffs must be 
made defendants.?* The rule applies with equal force 
where the object of the suit is to obtain other relief 
in addition to partition,?* as for instance, where the 
suit is for partition and an accounting,”® or where, 
in addition to partition, cancellation of a deed of the 
premises sought to be partitioned is asked.?° 
it also applies where an action begun as one of tres- 
pass to try title is amended so as to ask for parti- 


tion.27 


[§ 232] (2) Effect of Nonjoinder. 
quiring all the cotenants to be made parties?® is 
not compled with, any judgment or decree rendered 


Vanderwerker, 7 Barb. 221; Maloney 
v. Cronin, 7 NYSt 700; Burhans v. 
-Burhans, 2 Barb. Ch. 398. 

Oh.—Weiland v. Muntz, 25 Oh. Cir. 
Gt, 185; Barr v. Chapman, 5,Oh. Cir. 
Ct. 69) 3° Oh. Cir. Dec. 36. 

Pa.—Klingensmith’s Est., 130 Pa. 
516, 18 A 1064. 

Philippine.—Irlanda v. Pitargue, 22 
Philippine 383 

S. C.—Pearson v. Easterling, 107 S. 
C. 265, 92 SE 619; Pearson v. Carlton, 
LS S.C Al. 

Tex.—Ward v. Hinkle, 8 SW (2d) 
641; Black v. Black, 95 Tex. 627, 69 
SW 65; Holloway v. McIlhenney, 77 
Tex. 657, 14 SW 240; Parker v. Chan- 
cellor, 73 Tex. 475, 11 SW 503; Mc- 
Kinney v. Moore, 73 Tex. 470, 11 SW 
493; Johns v. Northcutt, 49 Tex. 444; 
Buffalo Bayou Ship Channel Co. v. 
Bruly, 45 Tex. 6; Bowlin v. Freeland, 
(Civ. A.) 289 SW 721; Stewart v. 
Miller, (Civ. A.) 271 SW 311; Tomp- 
kins .v.. Hooker, (Civ. A.) 226 SW 
1114; McDade v. Vogel, (Civ. A.) 173 
SW 506. 

Ont,—Monro v. Toronto R. Co., 5 
Ont. L. 483, 2 OntWR 207; Monro v. 
Toronto R. Co., 3 OntWR 14, 299. 

{a] All the cotenants “not only 
have an interest in the controversy, 
but an interest of such a nature, that 
a final_-decree cannot be made with- 
out either affecting that interest, or 
leaving the controversy in such a 
condition that its final determination 
may be wholly inconsistent with equi- 
ty and good conscience.” Barney v. 
Baltimore, 6 Wall. (U. S.) 280, 284, 
18 L. ed. 825. 

[b] Rule applied.—In an action by 
-some of the codwners of land against 
purchasers from a_cotenant who 
claimed to have acquired title by ad- 
verse possession, it was error for the 
court, in holding that adverse title 
had not been acquired as to some of 
the plaintiff cotenants, to give to 
such cotenants the interest in the 
land of a cotenant not made a party 
to the proceeding. Tompkins v. Hook- 
er, (Tex. Civ. A.) 226 SW 1114. 

[ce] Advancements precluding par- 
ticipation in division of ancestor’s 
land.—In a suit for partition of land 
by heirs according to the laws of de- 
scent and distribution, other heirs 
whom it is alleged received advance- 
ments which precluded them from 
participating in division .of the land 
are necessary parties. Whether they 
in fact received such advancements is 
an issuable fact which might on the 
hearing be determined one way or the 
other. Stewart v. Miller, (Tex. Civ. 
A.) 271 SW. 311. 

{d] On dismissal of the suit as to 
one cotenant, the suit can no longer 
be maintained. Black v. Black, 95 
Tex. 627, 69 SW 65; McKinney v. 
Moore, 73 Tex. 470, 11 SW 493. 

23. U. S.—Barney v. Baltimore, 6 
Wall. 280, 18 L. ed. 825. 

Ala.—Smith v. Smith, 216 Ala. 570, 
114 S 192; Russell v. Bell, 160 Ala. 
480, 49 S 314; Ferris v. Montgomery 
Land, etc., Co., 94 Ala. 557, 10 S 607, 
33 AmSR 146. 


Ariz.—Goldman v. Millay, 7 Ariz. 
285, 64 P 433. 
Cal.—Solomon v. Redona, 52 Cal. 
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And 


in the proceedings is absolutely void.?® 
as to the cotenants not made parties for the obvious 
reason that the court has acquired no jurisdiction 
over the person as to them,?°® and that they have 
had no opportunity to be heard;*! and itis void 
also as to the parties to the suit®? because of the im- 
possibility of making a binding decree without hav- 
ing all parties who own an interest in the land to be 
affected by it before the court.** 


[§§ 231-233 


It is void 


[§ 233] 2. Parties Plaintiff*+—a. In General. 


If the rule re- 


A. 300, 198 P 643. 
Sh came sega v. Stradley, 1 Del. Ch. 


188 Iowa 
La.—Erskine v. Gardiner, 162 La. 
83, 110 S 97. 
Me.—Richardson v. Watts, 94 Me. 
476, 48 A 180. 


Iowa.—Curtis v. Reilly, 
1217, 177 NW 535. 


Mich.—Benedict v. Beurmann, 90 
Mich. 396, 51 NW 461. 

Miss.—Vick v. Vicksburg, 2 Miss. 
379, 1 AmD 167. 

Mo.—Estes v. Nell, 108 Mo. 172, 
18 SW 1006. 

Ss. C.—Still v. Wood, 85 S. C. 562, 
67 SE 910. 


“The interestssof aN ‘the cotenants 
in the subject-matter of the suit are 
so bound up together that their legal 
presence as parties defendant, if they 
have not joined in the petition, is an 
absolute necessity, without which the 
court cannot proceed.” Goldman vy. 
Millay, 7 Ariz. 285, 288, 64 P 433. 

[a] Thus, where a partnership, in 
common with third persons, acquired 
fractional interests in several tracts 
of land, after dissolution of the firm 
and payment of debts title to several 
tracts stood as it would have had the 
firm never existed, that is, in mem- 
bers of firm and third persons inter- 
ested with them as tenants in com- 
mon, two partners could not have 
partition of lands without joining all 
coowners as parties. Curtis v. Reilly, 
188 Iowa 1217, 177 NW 535. 


24. See cases infra notes 25, 26. 

25. Russell v. Bell, 160 Ala. 480, 
49 S 314. 

[a] Thus, where one of several 


heirs redeemed.an undivided half in- 
terest in lands from a tax sale, he 
cannot sue the owner of the other 
undivided half interest for partition, 
and for an accounting, without mak- 
ing his coheirs parties, since they are 
cotenants with complainants in the 
estate redeemed. Russell v. Bell, 160 
Ala. 480, 49 S 314. 

26. Smith v. Smith, 216 Ala. 570, 
114 S 192; Alexander v. Livingston, 
206 Ala. 186, 89 S 520. 

[a] Thus, in an action by the heir 
of a grantor to set aside a convey- 
ance of land by him and to have it 
sold for partition, all the heirs are in- 
dispensable parties and the omission 
of one of them is fatal to a, recovery. 
pleranace v: Livingston, 206 Ala. 186, 
89 i 


Wea Johns v. Northcutt, 49 Tex. 
28. See supra § 231. 
29. See cases infra this section; 


and supra § 231 text and note 22. 

Cross references: 
ea or vacating decree see infra 
Relief in equity against decree see 

infra § 420. 4 

30. Morgan v. Big Woods Lumber 
Co., -198. Ky... 88, 100,249 .Siw 182.9); 
Holloway v. MclIlhenny Co., 77 Tex. 
657, 14 SW 240. 

“Wis interests are not affected any 
more than, if the joint owners should 
partition the land by agreement and 
execute a deed of partition, and one 
of the joint owners should not agree 
to make the partition nor execute the 


The question as to who are proper parties plaintiff 
is for the most part a matter of the substantive right 
to sue for partition, and as such already consid- 


deed.” Morgan v. Big Woods Lum- 
ber Co., supra. See supra § 33. 

31. Barney v. Baltimore, 6 Wall. 
(U. S.) 280, 18 L. edy 825. But see 
Sudduth Coal Co. v. Gates, 193 Ky. 
69, 234 SW 954 (holding that, in an 
action by lessor in.a coal mining 
lease, defended on the ground that 
partition proceeding by which lessor 
acquired title was invalid as to an 
infant owner for whom no defense 
was made, where the infant an- 
swered denying invalidity of the par- 
tition or that he did not receive his 
full share and alleged another par- 
tition would be against his interests, 
which was corroborated by evidence, 
the chancellor’s order confirming the 
partition was binding on the infant, 
irrespective of the validity of the 
county court’s action in approving 
the partition). 


32. Barney v. Baltimore, 6 Wall. 
(U. S.) 280, 18 L. ed. 825; West v. 
East Coast Cedar Co., 101 Fed. 615, 


41 CCA 528; Smith v. Smith, 131 
La. 970, 60 S 634; Miguez v. Dela- 
houssaye, 25 La. Ann. 532; Johnson 
v. Johnson, 170 Mo. 34, 70 SW 241, 
59 LRA 748; Holloway v. McIlhenny 
Co., 77 Tex. 657, 14 SW 240; Bowlin 
v. Freeland, (Tex. Civ. sA.) 289 SW 
721. And see supra § 231 text and 
note 22. But see Morgan v. Big 
Woods Lumber Co., 198 Ky. 88, 100, 
249 SW 329 (“there does not appear 
to be any sound reason why a par- 
tition would not be valid as to those 
who make application for it as plain- 
tiffs, and those who are summoned 
as defendants, because by oversight 
or inadvertence, or want of knowl- 
edge, or even design, one of the joint 
owners is not made a party. Those 
of the joint owners who procure the 
partition and those who consent and 
agree to have their respective inter- 
ests in the land allotted to them, re- 
spectively, in severalty, cannot com- 
plain, and certainly no stranger would 
have any cause of complaint, and 
while there may be found abundant 
authority which holds that the pro- 
ceeding is invalid, as to a party in in- 
terest, who was not made a party to 
the proceeding, no authority has been 
pointed out which maintains a doc- 
trine to the effect that the proceed- 
ing is not valid as to all those par- 
ticipating in it’’). 

33. Barney v. Baltimore, 6 Wall. 


“(U. S.) 280, 285, 18 L. ed. 825; John- 


son v. Johnson, 170 Mo. 34, 70 SW 
241, 59 LRA 748; Holloway v. Mc- 
Ilhenny Co., 77 Tex. 657, 14 SW 240; 
Bowlin v. Freeland, (Tex. Civ. A.) 289 
SW 721. 

“As the decree cannot bind them 
(the cotenants not made parties), the 
court cannot for that very reason af- 
ford the relief asked;.to the other 
parties. If, for instatce, the decree 
should partition the land and state 
an account, the particular pieces of 
land allotted’ to the parties before 
the court, would still be undivided as 
to these parties, whose interest in 
each piece would remain as before the 


partition.” Barney v. Baltimore, su- 
pra. 
34. Substitution of creditor see in- 


fra § 282. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 233-235] ; 


ered.*5 However, some questions must necessarily 
be considered here, such as the question of represen- 
tation of persons under disability who are seeking 
partition,®® and the question of joinder of plain- 
tiffs.°7 On the death of the tenant for life of per- 
sonal property which she left in possession of one of 
the remaindermen, he is a proper party to institute 
proceedings to make the division.*§ 

Sale of land pending suit. If plaintiff, after the 
institution of a suit to partition land, sells it, the 
case properly proceeds in his name as though no such 
sale had taken place.?® 

[§ 234] b. Infants.*° An infant cotenant having 
the right to compel partition*! cannot appear in such 
suit as plaintiff in person‘? or by attorney.*? Gen- 
erally, by reason of authority vested in the guardian 
in respect of his ward’s real estate,** or because of 
some statute*® authorizing him to bring suit for the 
partition of his ward’s real estate,*® the action or 
suit should be brought in behalf of the infant by his 
guardian if he has one,*’ or, if he has no regular 
guardian, it may be brought by his guardian ad 
litem#® or next friend,*® depending on the practice 
of the particular jurisdiction.®° 
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In whose name.5! Where the infant is repre- 
sented by guardian, in some jurisdictions it is held 
that the guardian cannot sue in his own name and 
that the petition must present the ward as the par- 
ty;°2 in others that the action may be brought by 
the guardian in his own name;°* and in still others 
that the petition may be brought either in the name 
of the infant by his guardian®* or by the guardian 
in his own name without the infants being made 
parties.®® 

[§ 235] c. Lunatics.5* A lunatic entitled to par- 
tition®? may sue by his guardian or committee,°® 
or, if no guardian or committee lias been appointed, 
by guardian ad litem®® or next friend.®° 

In whose name. Whether in a particular jurisdic- 
tion the action or suit may or must be brought in 
the name of the lunatic or in the name of his guard- 
ian, committee, guardian ad litem, or next friend, is 
discussed elsewhere in this work.®+ According to 
well established rules of chancery practice, the bill 
must be filed either in the name of the lunatic by 
his guardian or he must be joined as a complainant 
with his guardian,®? and this principle is not affected 
by a statute providing that a suit in which the ward 


progress of the suit the court, having 


tain that these interests will be pro- 


35. See supra §§ 164-207. 
36. See infra §§ 234, 235. all the heirs before it, should ascer- 
37. See infra §§ 236-241. 
38. Gay v. Gay, 29 Ga. 549 


39. Griel v. Randolph, 108 Ala. 601, 
18 S 609; Gillespie v. Bailey; 12 W. 
Va. 70, 29 AmR 445. But see McClure 
v. McClure, 1 Phila. (Pa.) 117 (where 
it was held that a purchaser pendente 
lite may be substituted in the place 
and stead of a cotenant plaintiff 
whose title he acquired). See also 
infra § 282. 

Aine Parties defendant see infra § 
See supra § 187. 
See Infants § 263. 

43. Thornton v. Thornton, 27 Mo. 
302, 72 AmD 266. - 

44, Wilson v. Duncan, 44 Miss. 
642; Zirkle v. McCue, 26 Gratt. (67 
Va.) 517; Shaffer v. Shaffer, 69 W. 
Va. 163, 71 SE 111; Suter v. Suter, 
68 W. Va. 690, 70 SE 705, AnnCas 
1912B 405. See Bowles v. McAllen, 
16 Ill. 30 (recognizing rule). 

“A guardian or prochien ami may 
make partition in behalf of an infant, 
and it will bind the infant, if equal; 
for the guardian is appointed by the 
law to take care of the inheritance of 


the infant.” Bacon Abridgm. tit 
Guardian p 557. 

45. See statutory provisions. 

46. Ind.—Bowen v. Swander, 121 


Ind. 164, 22 NE 725; Pulse v. Osborn, 
30 Ind. A. 631, 64 NE 59. 
Ky.—Kentucky Fluorspar Co. v. 
Pierce, 184 Ky. 573, 213 SW 542; Aux- 
jer vy. Auxier, 182 Ky. 588, 206 SW 
789; Larrabee v. Larrabee, 71 SW 645. 
24 KyL 1423; Power v..Power, 15 
SW 523, 12 KyL 793; Richardson v. 
Parrott, 7 B. Mon. 379. 
Mo.—Mitchell v. Jones, 50 Mo. 438; 


Larned v. Renshaw, 37 Mo. 458; 
Thornton v. Thornton, 27 Mo. 302, 
72 AmD 266. 


Oh.—Goudy v. Shank, 8 Oh. 415; 
Lang v. Barnard, 8 Oh. Dec. (Re- 
print) 248, 6 WklyLBul 635. 

47. See cases supra note 46. 

[a] Widow entitled to dower may 
sue as guardian for her infant chil- 
dren to have land inherited and 
owned by such infants and adults 
partitioned, and to have her dower 
therein assigned to her. Shaffer v. 
Shaffer, 69. W. Va. 163, 71 SE 111. 
To same effect Power v. Power, 15 
SW 523, 12 Kyl 793; Zirkle v. Mc- 
Cue, 26 Gratt. (67 Va.) 517 (if it be 
conceded, that according to strict 
right, a suit for partition cannot be 
maintained by a person occupying the 
position of both guardian and widow, 
still, if a bill is filed by such person 
for assignment of dower, and in the 


3 


tected by a partition or sale, there 
would seem to be no reason why it 
should not decree accordingly, in- 
stead of turning the parties around 
to a new suit. It would be simply 
a decree between defendants. Such 
an irregularity, if it be one, would 
clearly not be sufficient to reverse 
the proceedings and vacate the sale 
as against a purchaser for value 
clothed with the legal title). But 
see Dickinson v. Jordan, 210 Ala. 602, 
98 S 886 (the interest of a widow su- 
ing individually and as next friend 
of her minor daughter for a sale of 
lands which had belonged to the de- 
ceased husband and father must be 
assumed antagonistic to the daugh- 
ter, such that the widow should not 
be permitted to proceed as guardian 
or hee ad litem of the daugh- 
ter). 2 

Substitution of guardian in place 
of disqualified guardian see infra § 


282. 
48. Mitchell v. Jones, 50 Mo. 438. 
[a] Guardian ad litem only, and 


not his next friend, can represent the 
infant where the statute provides for 
suit by the guardian if there be any, 
or, if there be no regular guardian, 
by a guardian ad litem. Mitchell v. 
Jones, 50 Mo. 438. 

49. Tate v. Bush, 62 Miss. 145, 
152; Freeman v. Freeman, 9 Heisk. 
(Tenn.) 301. See Davis v. Ingram, 
[1897] 1 Ch. 477 (when an action 
was brought by infants to obtain a 
sale in lieu of a partition of certain 
freeholds of which they were entitled 
to one undivided third, the court 


made an order declaring that upon. 


any sale being made such of the par- 
ties interested as were infants would 
be trustees for the purchaser, and 
appointing the next friend of the in- 
fants to convey their share or shares 
to the purchaser). 

“We are unable to see why the 
question of jurisdiction should be 
otherwise decided merely because the 
proceedings are instituted by the next 
friend instead of the guardian.” Tate 
v. Bush, supra. 

[a] Next friend only, and not a 
guardian ad litem, can represent the 
infant where, by statute, an action 
cannot be prosecuted by or in behalf 
of the infant plaintiff without the 
appointment of a next friend by the 
court pursuant to the terms of the 
statute. Clark vy Clark, 14 AbbPr 
(N Y.) 299, 21 HowPr 479; Lansing 
v. Gulick, 26 HowPr (N. Y.) 250; 
Lyle v. Lyle, 13 HowPr (N. Y.) 104 


(all construing L. [1852] ¢ 277). 

[b] In Alabama, under Acts (1909, 
Sp. Sess.) p 124, amending Code 
(1907) § 5231, making the practice 
of the courts of equity superior and 
controlling, an infant may sue for 
partition in equity by next friend 
who is an officer of the court, al- 
though it is provided by statute that 
the application for partition may be 
made by the guardian of the infant. 
Trucks v. Sessions, 189 Ala. 149, 151, 
66 S 79 (“as is familiar, infants may 
sue, in equity as at law, by next 
friend, who is an officer of the 
court’). 

50. See Infants § 271. 

51.. See also Infants § 260. . 

52. Bowles v. McAllen, 16 Ill. 30; 
Hoare v. Harris, 11 Ill. 24. 

53. Bowen v. Swander, 121 Ind. 
164, 22 NE 725; Pulse v. Osborne, 
(Ind. A.) 60 NE 374 (under a statute 
providing that the guardian of a mi- 
nor may join in, and assent to, a par- 
tition of the real estate). 

54 Kentucky Fluorspar Co. v. 
Pierce, 184 Ky. 573, 213 SW 542; 
Richardson v. Parrott, 7 B. Mon. 
(Ky.) 379, 381. 

“Even conceding that it would be 
more strictly in conformity with the 
act, that the petition should be in the 
name of the guardian, yet we are in- 
clined to the opinion, that a petition 
in ‘the name of the infant, by his 
guardian, and when, as in this case, 
it is manifest the application was in-* 
point of fact by.the guardian, would 
be clearly within the spirit of the 
act, and should be deemed equivalent 
to a petition in his name.” Richard- 
son v. Parrott, supra. 

55. Auxier v. Auxier, 182 Ky. 588, 
206 SW_789; Power v. Power, 15 SW 
523, 12 KyL 793. ‘ 


pans Parties defendant see infra § 
76. 

57. See supra § 187. 

58. West v. West, 90 Ala. 458, 7 
S_ 830. See also Insane Persons 8§ 
574, 589. 

59. See Insane Persons §§ 5838, 590. 

60. Tate v. Bush, 62 Miss. 145; 


Porter v. Porter, 37 Ch. D. 420; Watt 
v. Leach, 26 Wkly. Rep. 475 [dist 
Hafhide v. Robinson, L. R. 9 Ch. 373 
(a decision to the contrary, on the 
ground that the law had been changed 
by statute since that decision)]. See 
also Insane Persons §§ 571, 590. 


61. See Insane Persons §§ 616, 617. 
62. West v. West, 90 Ala. 458, 460, 
7 S$ 830. See Gorham y. Gorham, 3 


Barb. Ch. (N. Y.) 24, 25 (‘a lunatic 
is a necessary party to a bill, filed by 
his committee, for the partition of his 
real estate. For a decree in partition, 
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has an interest and in which the recovery will inure 
to his benefit may be brought in the name of his 
guardian suing for his use.°* 

[§ 236] d. Joinder of Plaintiffs°‘—(1) In Gener- 
al. Any person having an undivided interest in land 
may commence an action for partition without join- 
ing other owners as plaintiffs;°° they may be made 
defendants.°® On the other hand, two or more per- 
sons entitled to partition may unite as plaintiffs in 
an action against a cotenant or cotenants for par- 


tition,®’ and they may have their separate portions 


allotted to them jointly as one parcel.°® Further it 
has been held,®® but also denied,’® that all persons 
who are entitled to partition may join as plaintiffs 
in an action therefor, and that it is immaterial that 
the action is ex parte. 

Persons other than cotenants. Under a statute 
providing that every person having any interest in 
the premises, whether in possession or otherwise, 
shall be made a party in an action for partition of 
the premises, it has been held that the holders and 
owners of a lien may be properly joined as plaintiffs, 
and it is not necessary that they be made defend- 
ants.71-72 ? ‘ 


PARTITION 
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[§ 237] (2) Executors and Administrators.7° 
Where an executor or administrator has no such an 
interest in the land of his decedent as to entitle him 
to maintain a suit for partition,’* he cannot be joined 
as a party plaintiff in a suit for partition of his in- 
testate’s land among the heirs,7° nor in a suit for 
partition of lands of which his intestate was a ten- 
ant in common;7* and it has been held that the fact 
that there is a deficiency of personal property to pay 
the debts makes no difference.*7 However, it has 
been held that an administrator may join with the 
heir in a bill for partition where, by statute, he has 
authority to lease the estate when divided.** And, 
where by statute he is vested with power to bring 
and defend all suits concerning the property of the 
estate,7® he may maintain an action for partition of 
decedent’s estate,*° and it is not necessary that the 
heirs should be joined as parties inxerder to bind 
them by the decree.*+ os 

[§ 238] (8) Infants.°? Infants, who as already 
shown may sue for partition when properly repre- 
sented,®? may be joined as plaintiffs in a suit for par- 
tition.*4 


upon a bill filed by the committee 
alone, and to which the lunatic is 
not a party, will not transfer the 
legal title to his undivided share of 
that portion of the premises which 
is ar off to the defendant in several- 
ty’). 
' “The necessity of making the luna- 
itic. a party rests on the principle, that 
a decree in favor of his guardian mere- 
ly describing himself as such, would 
not bea decree in favor of the lunatic; 
and if the suit proved unsuccessful 
would not: protect the defendant from 
subsequent litigation by the lunatic, 
should he be restored to soundness 
of mind, and to possession and con- 
trol of his property.’’ West v. West, 
supra. 

{a] Rule is not complied with by 
a bill in which complainant describes 
himself as guardian of a lunatic and 
»in- which he alleges that he brings 
the action. for his ward, naming him, 
and it is not sufficient to make the 
lunatic a party so that a final decree 
of partition will conelude him. West 
v: West, 90 Ala. 458, 7 S 830. 

63. West v. West, supra (such a 
statute has no application to bills in 
chancery). ' 


64. Generally see Parties § 108 et 
seq. 

65. Sample v. Sample, 34 Kan. 73, 
8 P 248; Descoteaux v. Descoteaux, 


83 Que. Super. 269. 

66. See infra § 242. 

67. Donnor v. Quartermas, 90 Ala. 
164, 8 S 715, .24 AmSR 778; Upham 
v. Bradley, 17 Me. 423; Chouteau v. 
Paul, 3 Mo. 260; Ladd v. Perley, 18 
INE Ee 35: 

[a] Thus, where one half of the 
estate is devised to the widow and 
the other half to the children of the 
testator, the widow may join with 
some of the children against the oth- 
ers in a petition for a partition to 
obtain an allowance of her share. 
Chouteau v. Paul, 3 Mo. 260. 

{[b] Heirs of cotenant and coten- 
ants of ancestors.—The heirs of one 
tenant in common, whether they take 
immediately or in remainder, may 
join with the cotenant of their ances- 
tor in a bill for partition, since they 
have the same community of interest 
with the surviving cotenant which 
their ancestor had. Tindal v. Drake, 
51 Ala. 574. 

68. See infra § 587. 

69. Martin v. Trail, 142 Mo. 85, 43 
SW 655; Larned v. Renshaw, 37 Mo. 
458, Waugh v. Blumenthal, 28 Mo. 
462 [overr Bompart v. Roderman, 24 
IMo., 385];. Geer, v. “Geer, 109° N. IC. 


679, 14 SE 297;  Moore.v. Blagge, 91 
| Tex. 151, 38 SW 9%9,.41:SW*465 [rev 

Go RexecO Lys. MAL Oo icaiahs VVIN OOM 
Blagge v. Shaw, (Tex. Civ. A.) 41 SW 
756. See Candy v. Stradley, 1 Del. 
Ch. 113 (recognizing rule under stat- 
ute expressly authorizing all parties 
entitled to partition to join in a peti- 
tion therefor). 

[a] Reasons assigned are: (1) 
That there is a suit pending, for the 
purpose of giving the court juris- 
diction of the parties and the subject 
matter, as well when all the parties 
appear as plaintiffs as when they 
appear as parties plaintiff and de- 


fendant. Blagge v. Shaw, (Tex. Civ. 
A.) 41 SW 756. (2) “The real ques- 
tion at issue - is whether the 


portion which may be finally allotted 
to each is his fair share of the whole. 
On this issue each is necessarily an- 
tagonistic to the other during the 
entire proceeding, no matter whether 
they put in motion the machinery 
of the law as co-plaintiffs or other- 
wise.” Moore v. Blagge, 91 Tex. 151, 
161, 38 SW 979, 41 SW 465. (3) ‘The 
proceeding in this State for partition 
is strictly statutory, and cannot be 
governed by the technical rules regu- 
lating actions at law. The 
plain, obvious, and intelligible mean- 
ing of the act is, that persons in- 
terested may be parties as petition- 
ers. And where they all are compe- 
tent to act, and are desirous of a di- 
vision, no reasonable objection can be 
urged for this course of procedure. 
They voluntarily come into court, and 
submit themselves to its judgments; 
their rights and interests are regular- 
ly adjudicated by due course of law, 
and we are unable to perceive that 
any grievance or injustice can result 
therefrom.’”” Larned v. Renshaw, 37 
Mo. 458, 462. 

70. See cases infra this note. 

[a] Reason assigned is that parti- 
tion is an adversary proceeding, and 
that both a plaintiff and a defendant 
are necessary. Dickinson v. Jordan, 
210 Ala. 602, 98 S 886; Winthrop v. 
Minot, 9 Allen (Mass.) 405; Swett 
v. Bussey, 7 Mass.* 508; Lowe vv. 
Franks, 1 Molloy 137; In re Usher, 
1°U. CG. Q) B: 527: In re’ Hastwood, 1 
U. C. Q. B. 3; Ex p. Robinson, (Mich. 
T.'2 Vict.) Robinson & J. Dig. 2656, 

[b] . Thus (1) where a widow and 
minor daughter whose interests must 
be assumed antagonistic joined as 
party complainants in a bill for a 
sale of lands which had belonged to 
the deceased husband and father, 
wherein no party defendant was 
named, a decree authorizing the sale 


is a nullity. Dickinson v. Jordan, 210 
Ala. 602, 98 S 886. (2) Similarly a 
suit for partition of a decedent’s land 
in which all of the cotenants join as 
plaintiffs and in which the adminis- 
trators and widow of decedent are 
named as defendants cannot be main- 
tained because such defendants have 
no interest in the matter adverse to 
that of the cotenants and can have 
no lawful objection to their doing as 
they will with their own. Barton v. 
Reynolds, 81 Mise. 15, 18, 142 NYS 
895 [mod on other grounds 143 NYS 
1106 mem] (“A suit at law involves a 
contest between two parties in a 
court of justice, the one “seeking and 


the other withholding the thing in 
contest’). 

71-72. Byars v. Howe, 311 Mo. 14, 
276 SW 48. But see Parties § 413 et 
seq. 
oan Parties defendant see infra § 

74, See supra § 203. 

75. Owings v. Owings, 150 Mich. 
609, 114 NW 398; Throckmorton v. 


Pence, 121 Mo. 50, 25 SW 843; 
v. Mark, 9 Watts (Pa.) 410. 

[a] Statute held not to authorize 
joinder.—A statute pfoviding that in 
all cases where land is held in joint 
tenancy it shall be lawful for any one 
or more of the persons interested 
therein to file a petition for partition 
does not authorize the joining of an 
administrator as plaintiff in a suit 
for partition of the lands of his intes- 
tate. Throckmorton v. Pence, 121 Mo. 
50, 25 SW 848. 

76. Wood v. Bryant, 68 Miss. 198, 
202, 8 S 518. See Stevenson vy. An- 
derson, 87 Ala. 228, 6 S 285 (to a biil 
for partition and an accounting, which 
alleges that complainants’ ancestor 
was seized jointly with defendant of 
certain land, that deceased left no 
debts, and that there had been no ad- 
ministration on his -estate in this 
state, the administrator of deceased is 
not a necessary party complainant). 

77. Owings v. Owings, 150 Mich. 
609, 114 NW 393 (he should proceed 
to a sale in the probate court). 


Mark 


78. Harkins v. Pope, 10 Ala. 493. 

79. See statutory pyovisions, 

80. Lawson v. Kelley, 82 Tex. 457, 
17 SW _717; Boese vy. Parkhill, (Tex. 


Civ. A.) 202 SW 120. 


81. See cases supra note 80. 

Deore Parties defendant see infra § 
83. See supra § 234. 
84. Larned v. Renshaw, 37 Mo. 


458; Nitz v. Widman, 106 Nebr. 736, 
184 NW 172; Burks v. Burks, 7 Baxt. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 239-243] 


[§ 239] (4) Husband or Wife of Cotenant.*®> The 
necessity or propriety of joining a wife with her hus- 
band’ or a husband with his wife’’ as a coplaintiff 
in actions or suits by them, respectively, for parti- 
tion is governed by rules discussed elsewhere in this 
work.§§ 

[§ 240] (5) Trustees and Cestuis Que Trust.*® 
A trustee having legal title to an undivided interest 
in land and who has possession or the right to im- 
mediate possession, being entitled to maintain an ac- 


tion for partition,®® may do so without making the — 


eestui que trust a party,®! as the latter will be con- 
sidered to be sufficiently represented by the trustee.°? 
Testamentary trustees must all unite as plaintiffs 
in an action to partition the testator’s real estate,®* 
and the action cannot be maintained if one of them is 
joined as defendant,®* although, being a beneficiary 
under the will, he has interests adverse to those of 
the remaindermen,®® and although he may be op- 
posed to the maintenance of an action for partition 
because a sale of the property and an investment of 
the proceeds, while it might be for the best interests 
of the remaindermen, would reduce his income.?® 
[§ 241] (6) Life Tenants®? and Remaindermen.°® 
In an action or suit by remaindermen for partition,®® 
a hfe tenant by force of statute! or even in the ab- 


(Tenn.) 353 [explaining Davidson v. 
Bowden, 5 Sneed (Tenn.) 129; Win- 
chester  v. Winchester, 1 Head 
(Tenn.) 460 (as having been decided 


either of them 
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jointly owned by two or more persons 
may be sold in an action brought by 4. 
if the estate is in 
possession and the property cannot be 5 
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sence of statutory authorization? may join as ¢o- 
plaintiff. But in a suit for partition by a life ten- 
ant, in the absence of any special statutory author- 
ization,? parties having no vested interest in the re- 
mainder cannot be properly joined as parties plain- 
Uitte 

[§ 242] 3. Parties Defendant®’—a. Cotenants. As 
elsewhere shown, all the cotenants being indispensa- 
ble parties to proceedings for partition, whether at 
law or in equity, such of them as do not join as plain- 
tiffs must be made defendants.°® 

[§ 243] b. Heirs and Devisees.* Since a living 
cotenant can have no heirs,® those who will become 
his heirs on his death need not be made defendants ;° 
but since after the death of a cotenant his heirs be- 
come cotenants of his estate’® and all cotenants are 
indispensable parties to an action for partition,++ 
they must be made parties whether the partition 
sought is of realt? or of personalt® property. So, 
also, all the heirs as cotenants are necessary parties 
to a suit for the partition of the ancestor’s estate.1* 

Missing or absent heirs. Although an heir is miss- 
ing and has long been unheard of, he should be made 
a party.t®> Certainly, if living. he cannot be bound 
by proceedings in which nothing has been done to 
obtain jurisdiction over him.t® But it has been held 
tion see supra §§ 167-170. 
Green v. Head, 54 Misc. 454, 104 


NYS 3883. 
Parties plaintiff see supra § 233 


under an earlier statute containing 
different provisions) ]. 

85. Parties defendant see infra § 
248 et seq. 

86. See cases infra this note. 

{a] Joinder of wife.—(1) Where, 
by statute, plaintiff is required to set 
forth the interest of every person 
who, by any contingency, may become 
entitled to any beneficial interest 
therein, and that such person may be 
made a party to the action, the wife 
of a cotenant suing for partition is a 

_necessary coplaintiff in the action. 
Foster v. Foster, 38 Hun (N. Y.) 365, 
366; Ripple v. Gilborn, 8 HowPr (N. 
Y.) 456. (2) Anda statute providing 
that no person other than a joint ten- 
ant or a tenant in common shall be a 
plaintiff in the partition suit does not 
affect this rule. Foster’ v. Foster, 
supra (‘‘the husband and wife togeth- 
er make only one interest in the 
shate. The words of apparent ex- 
elusion have no reference to her. 
There are classes named in this sec- 
tion who cannot be plaintiffs in par- 
tition. The wife in this case could 
not be, but when her husband is with- 
in the class who can maintain the ac- 
tion, his wife, who has a contingent 
interest in his share, may be joined 
ey him. She is a necessary par- 
ty2). 

27. See cases infra this note. 

[a] Joinder of husband.—(1) Un- 
der a rule elsewhere stated (see Hus- 
band and Wife § 733), where the hus- 
band has a life estate in his wife’s 
share in the premises, he is an indis- 
pensable party complainant to an ac- 
tion for partition by the wife of prop- 
erty owned by her as tenant in com- 
mon. Spring v. Sandford, 7 Paige (N. 
Y.) 550; Doe v. Dugan, 8 Oh. 87, 31 
AmD 432. See Sears v. Hyer, 1 Paige 
(N. Y.) 483, 486 (‘He has a valid and 
subsisting interest of his own in the 
premises, and may therefore join 
with her in the bill’). (2) On the 
other hand, under a statute providing 
that when the action concerns her 
separate property she may sue alone, 
it has been said that a married wo- 
man may bring a suit for partition 
without joining her husband as plain- 
tiff. Cochran v. Thomas, 131 Mo. 258, 
33 SW 6. See Kitchens v. Edwards, 
207 Ky: 664, 269 SW 1022 (under a 
statute providing that a vested estate 


‘[47 C. J.—24] 


divided without materially impairing 
its value, or the value of plaintiff's 
interest therein, a sale and division of 
land was properly denied where an 
adult married daughter was made 
party plaintiff in her maiden name, 
and her husband was not made a par- 
ty, since the sale under such circum- 
stances would have left a cloud on 


title). 
88. See Husband and Wife § 731 et 
seq. 
TY ae Parties defendant see infra §§ 
a 
90. See supra § 198. 
91. Smith v. Gaines, 38 N. J. Eq. 


65, 69 [rev on other grounds 39 N. J. 
Eq. 545]; Simpson v. Denny, 10 Ch. 
D. 28; Stace v. Gage, 8 Ch. D. 451. 

“In cases where the existence of 
the property is not affected, and the 
only object is to transfer it into the 
hands of the trustee, the cestui que 
trust is not a necessary party.’’ Smith 
v. Gaines, supra. 

92. Simpson v. Dene 10 Ch. D. 28; 
Stace v. Gage, 8 Ch. D. 451. 

93. Andrews v. Kirk, 160 NYS 434 
[aff 161 NYS 1116 mem). 

94. Andrews v. Kirk, supra. 


95. Andrews v. Kirk, supra. 

96. Andrews v. Kirk. supra. 
nae Parties defendant see infra § 
97 Parties defendant see infra § 


99. See supra §§ 175-184. 

1. Gillespie v. Allison, 115 N. C. 
542, 20 SE 627 (under a statute giving 
the right of partition to remainder- 
men and providing that the life ten- 
ant may join in the petition and that 
on a sale the interest on the value of 
the share of the life tenant shall be 
paid him annually, a widow to whom 
land is devised to ‘hold as long as she 
may remain a widow is a life tenant 
and may join with the remainderman 
in a petition for partition). 

2. Bush v. Ralphsnyder, 100 W. 
Va. 464, 130 SE 807 (in the absence of 
any statute authorizing partition at 
the instance of a remainderman, a life 
tenant and remainderman in an un- 
divided moiety of land who have mu- 
tually adjusted their several interests 
in the land may join as parties plain- 
tiff in a partition suit against the fee 
simple owner of the other moiety). 

3. Life temants entitled to parti- 


et seq. 

6. See supra § 231. 

7. Bringing in as new parties see 
infra § 283. 

8 See Heir § 6. 

9. Scott v. Scott, 307 Ill. 586, 139 
NE 70; Scripps Corp. v. Parkinson, 
186 Mich. 668, 153 NW 29; Hughey v. 
Mosby, 31 Tex. Civ. A. 76, 71 SW 395. 

10. See Joint Tenancy § 5 et seq; 
Tenancy in Common [88 Cyc 5]. 

11. See supra § 231. 
ese Cal.—hwald v. Corbett, 32 Cal. 

Fla.—Nelson v. Haisley, 39 Fla. 145, 
22 S 265. 

La.—Gibbs v. 
166, 7 S 291; 
Ann. 477. 

Me.—Chenery v. Dole, 39 Me. 162. 
_N. _Y.—Luby v. Washington Ster- 
ling Mfg. Co., 216 App. Div. 255, 214 
NYS 595; Van Williams v. Elias, 106 
App. Div. 288, 94 NYS 611; Vander- 
werker v. Vanderwerker, 9 ‘Barb. 221. 

Philippine.—Irlanda v. Pitargue, 22 
Philippine 383. 

Tex.—Smith v. Brown, 66 Tex. 548, 
1 SW 573. 

[a] Making executor party insuf- 
ficient.—In a suit for partition of land 
held in indivision by the heirs of two 
estates, the action cannot be brought 
against the executor of one of the 
estates, but the heirs of that estate 
should be made parties defendant and 
not the executor of that estate alone. 
Gibbs v. Jackson, 47 La. Ann. 766, 17 


Jackson, 47 La. Ann. 
Chalon v. Walker, 7 La. 


S 291. See also infra § 266. 

13. Kendrick v. Kendrick, 4 J. J. 
Marsh. (Ky.) 241. 

14. Johnson v. Johnson, 170 Mo. 


34, 70 SW 241, 59 LRA 748; Hstes v. 
Nell, 108 Mo. 172, 18 SW 1006; Wei- 
land v. Muntz, 25 Oni Cir: Ctas5:: 
Mowry v. Mowry, 23 S. C. 605. 

[a] Child born after his father’s 
death is nevertheless one of his heirs, 
and therefore must be made a party 
to any subsequent suit for partition 
of his estate. Weiland v. Muntz, 25 
Oh Cire Cty 1:85: 

[b] Issue as to legitimacy of 
child.—A child is a necessary party 
to the partition of his father’s estate, 
although an issue is raised as to the 
legitimacy of his birth. Mowry v. 
Mowry, 23 S. C. 605. 

15. See infra § 278. 

16. Johnson v. Johnson, 170 Mo. 
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that if he remains absent under such circumstances 
that his death is presumed, the failure to make him a 
party will not necessarily render the proceedings 
void and a sale made thereunder null,’ and that, 


under such circumstances, a partition sale made con-- 


tradictorily with the codwners of the absentees under 
decree of court will protect the purchaser. Under 
the statutes of Louisiana, a suit for partition of 
property held in indivision must be conducted against 
the curator of absentee heirs, that is to say, heirs 
who have left the state,!® and riot against the attor- 
ney of the absent heirs.?° 

Where power is conferred on the administrator to 
bring and defend all suits concerning the property of 
the estate,*! it has been held that, where the admin- 
istrator brings suit to partition his intestate’s estate, 
it is not necessary to make the heirs parties in or- 
der to bind them by the decree entered in the suit.?? 

Devisees. If the devise is invalid and inoperative 
for any purpose, the general rule is that the devisee 
is not a necessary party;?* but it has been held 
that, although a devise by a tenant in common of a 
specific part of the land held in common is inopera- 
tive and voidable, so far as his cotenants are con- 
cerned, the devisees may be properly joined as par- 


ties to a bill for partition of the estate held in com- 


mon.** Where a testatrix directed her executors to 
secure partition of the estate into equal parts and 
devised one of such parts to the children of a son, 
the children of the son’s second wife were necessary 
parties on application by the executors for parti- 
tion.?5 

[§ 244] c. Grantors and Purchasers of the Prop- 
34, 70 SW 241, 59 LRA 748. 
infra § 293. 


17. Tobin v. U. S. Safe Deposit, 
ete., Bank, 115 La. 366, 39 S 33. 


See also 
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money, they are still necessary par- 
ties to plaintiff’s suit for partition 
against the other tenants in common. 
Jones v. Napier, 93 Ga. 582, 20 SE 41. 


[§§ 243-244 


erty—(1) In General. A cotenant who has executed 
a conveyance which divests him of all right or title 
to the lands held in cotenancy,?® or his heirs,** are 
not necessary parties to a suit for the partition of 
the land, and it has been held that the grantor is not 
even a proper party,?® although it has been held that 
it is not improper to join him if he is called in war- 
ranty by his grantee.?® If the grant has not divested 
the grantor of all interest in the property sought to 
be partitioned, he is an indispensable party ;*° and 
if there is any doubt as to whether he has in fact 
conveyed his interest, he should be made a party to 
the suit.3+ ‘ 

Grantees generally. Since the grantee of the un- 
divided interest in land of one of the cotenants be- 
comes a cotenant by virtue of the conveyance,*? he 
is, in accordance with the rule heretofore stated,** 
not only a proper®?” but a necessary** party with 
the original cotenants to a suit for ‘partition. 

Vendee in executory contract,*® who has paid part 
of the purchase money, is a proper,®® and by force of 
statute,?7 he may be a necessary,*® party to a suit 
for the partition of the land. 

One who holds an option on an undivided interest 
in land®® is not a necessary party merely for the 
partition thereof;*° but he is a necessary party to 
an action, the principal purpose of which is the par- 
tition of the estate by its sale and the distribution 
of the money arising therefrom among all persons 
interested in the estate in proportion to their inter- 
ests.41 

Purchaser at a sheriff’s*? or judicial** sale may be 
a necessary party to an action or suit for partition. 
the time suit was commenced, and the 
persons holding such ,liens are not 
made parties to the action, the court 


must either order them to be made 
parties by amended or supplemental 


Se SS Vv. Wall, 107, Las'737, Airs Donahue v. Fackler, 21 W. Va. 
, 124. 

19. Gibbs v. Jackson, 47 La. Ann. 32. See Tenancy in Common [38 
766, 7 S 591; McCullough v. Minor, | Cyc 5 
2 La. Ann. 466. 33. See supra § 231 

20. Gibbs v. Jackson, 47 La. Ann. 33%. Leddon vy. Strickland, (Ala.) 
N66, 1279S 291" 118 S 651. 

21. See statutory provisions; su- 34. U. S.—West v. East Coast Ce- 


pra § 237; and infra § 266. 

22. Lawson v. Kelley, 82 Tex. 457, 
17 SW 717; Boese v. Parkhill, (Tex. 
Civ. A.) 202 SW 120. 

23500 Dressen -ve Travis; ivi N. “Y. 
371, 69 NE 734. 

24. Whitton v. Whitton, 38 N. H. 
127, 134, 75 AmD 163 (“Though the 

. . devise in such case is inoper- 
ative and void, so far as it impairs 
the right of the co-tenant, yet, as 
against him, and others, for all other 
purposes, such . devise is valid, 
andthe . . devisee is to be regard- 
ed as owner. He thas an interest in 
the question whether the property 
shall be divided, and if so, in what 
manner, precisely so much greater 
than an ordinary tenant in common, 
as he is liable to have his entire in- 
terest assigned to another in the par- 
tition, and his whole estate defeated, 
without redress or compensation’’). 

25. Shiner v. Shiner, 14 Tex. Civ. 
aig ce 15 Tex. Civ. A. 666, 40 SW 


26. Landis v. Overton, (Mo.) 293 
oy ee McNish v. Guerard, 23 S. C. 
Eq. : 


27,8 Doll sv. Mundine,’ 7 Tex Civ, 
A. 96, 26 SW 87. 


28. Vanderwerker v. Vanderwerk- 
er, 7 Barb. (N. Y.) 221 

29. Blair v. Dwyer, 110 La. 332, 
34 S 464. 

30. Jones v. Napier, 93 Ga. 582, 
20 SE 41. 

{a] Rule applied.—Where part of 


the tenants in common of land have 
given a bond for title to plaintiff on 
a payment of part of the purchase 


dar Co., 101 Fed. 615, 41 CCA 528. 

Ala._-Hargett Vv. Hargett, 201 Ala. 
511, 78 S 865. 

N. Y.—Maloney v. Cronin, 7 NYSt 
700; Jackson v. Brown, 3 Johns. 459. 
Pa.—Pitzer’s USC.) 24 ba COs, 3ou- 
W. Va.—Long v. Pritt, 92 W. Va. 

43, 124 SH 512? 

Tal Effect of not making him par- 
ty.—If the cotenants asking parti- 
tion proceed as if no such transfer 
had been made by giving notice to the 
original cotenant without bringing 
in his grantee, the judgment in the 
action is void. Jackson v. Brown, 3 
Johns. (N. Y.) 459. 

[b] Where a deed has been exe- 
cuted in,escrow conveying a coten- 
ant’s undivided interest in land, the 
person to whom the deed was exe- 
cuted is a necessary party to a suit 
for partition by a subsequent gran- 
tee of such cotenant’s interest 
who bought with full knowledge of 
all the facts connected with the prior 
transaction. Hargett v. Hargett, 201 
Ala. 511, 78 S 865. 

35. See Vendor and Purchaser [39 
Cyc 1183 et seq]. 

36. Howard v. Morrissey, 71 Misc. 
267, 130 NYS 322 (such an interest 
gives equitable rights which may 
and should be considered and taken 
care of in the action). 

37. See statutory provisions. 

38. Rich v- Smith, 26 Cal. A. 775, 
148 P 545 (under a statute providing 
that, if It appears that there are out- 
standing liens or encumbrances of 
record upon the property or any part 
thereof in existence and of record at 


complaint or appoint a referee to as- 
certain whether or not such liens or 
encumbrances have been paid, and, if 
not paid, what amount remains due 
thereon, etc.). 

39. Options generally see Vendor 
and Purchaser [39 Cye 1232]. 

40. McWilliams v. Morton, 97 
Conn. 61455177 AITO AVS 7. 

41. McWilliams v. Morton, supra 
(“By recording his assignment of the 
option in the land -records of the 
town, he has caused it to appear that 
he is one of the persons interested 
in the proceeds of the sale, which will 
take the place of the real estate sub- 
ject to his lien, and which it will be 
the duty of the court by its supple- 
mental judgment to distribute as the 
law requires. Since he thus formally 
pretends that he is concerned in the 
subject-matter of the action, he is a 
necessary party to enable the court 
to adjust the rights and duties of all 
persons interested and make a final 
determination of the matter in con- 
troversy’’). 

42. Pitzer’s Est., 24 Pa. Co. 359 
(a purchaser at a sheriff’s sale of an 
heir’s interest in land who is either 
in possession of the premises at the 
time of the proceedings or who has 
his deeds recorded must be made a 
party to proceedings for a partition 
of the ancestor’s land). 

Rights of such purchaser generally 
see Executions § 788 ‘et seq. 

43. Alexander v.° Livingston, 206 
Ala. 186, 89 S 520 (on a bill to set 
aside a conveyance on the ground of 
the insanity of the grantor and for a 
sale of the property for partition, a 
purchaser of the property at a sale 
under a mortgage thereon executed 
by the grantee is a necessary party). 
See De la Vega v, League, 64 Tex. 
205 (as sustaining this view). 

Rights of such purchaser generally 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 245-248] 


[§ 245] (2) Purchasers Pendente Lite.** Since 
purchasers of interests of cotenants in land pending 
a suit.for the partition thereof take it subject to 
whatever judgment or decree the court may render 
in the suit,*® they are not necessary parties defend- 
ant.4® But in order to bind a purchaser pendente 
lite by a judgment in proceedings to which he is not 
a party, the judgment must be the result of ltiga- 
tion pending at the time of his purchase and not of a 
new litigation commenced afterward;** and pur- 
chasers pendente lite may, in partition, as in other 
suits,*8 be relieved from the operation of the judg- 
ment, by laches in the prosecution of the cause.*® 

[§ 246] (8) Grantor and Grantee of Part by 
Metes and Bounds. A cotenant who has conveyed 
by metes and bounds a specifie part of the land held 
in cotenaney would, it seems, be a necessary party to 
a suit to partition the land held in common in any 
event,°° and especially would he be a necessary party 
where it is necessary to resort to evidence outside of 
the deed executed by him to fix the exact boundaries 
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ance of the estate held in cotenancy.®? But while 
there is some authority apparently to the contrary,°* 
it has generally been held that a purchaser from one 
of the cotenants of a part of the common property 
by metes and bounds, as distinguished from an un- 
divided interest, is not only a proper,®* but a neces- 
sary,°® party to a suit for partition between the co- 
tenants. It has been held, however, that grantees of 
land sold by metes and bounds by one of the coten- 
ants are not necessary parties to a suit for partition 
of the common estate where the other cotenants have 
ratified the sale, and the land so sold is not sought 
to be brought into the partition.°® 

[§ 247] (4) Grantees of Cotenant Assuming To 
Convey Entire Property. Where one of the coten- 
ants executes a deed to the entire property held in 
cotenancy, immediate and subsequent grantees are 
properly joined in an action to set aside the deed and 
for partition and sale of the premises,°’ especially 
where a statute®® authorizes the court in suits for 
partition to adjust the equities between, and deter- 


of the premises conveyed.®? 
Grantee. 


see Judicial Sales § 113 et seq; Mort- 
gages §§ 1451 et seq, 1885 et seq. 
44. Purchaser or encumbrancer 
pendente lite: 
oie in as new party see infra § 
o 


Right to intervene see infra § 284. 
Substitution of see infra § 282. 


45. See Lis Pendens § 24; and 
cases infra note 46. 
46. Ala.—-Chapman v. York, 212 


Ala. 540, 103 S 567; Stein v. McGrath, 
128 Ala. 175, 30 S 792; Griel v. Ran- 
dolph, 108 Ala. 601, 18 S 609. 
Cal.—Christy v. Spring Valley Wa- 
ter Works, ‘97 Cal. 21, 31 P 1110 (rec- 
ognizing rule). 
Del.—In re Miller, (Ch.) 77 A 773. 
Ill.— Harms v. Jacobs, 160 Ill. 589, 
43 NE 745; Loomis v. Riley, 24 IIl. 
307; Witte v. Hinze, 171 Ill. A. 428; 
Macgregor v. Malarkey, 96 Ill. A. 421. 
Ind.—Edwards v. Dykeman, 95 Ind. 
ee Arnold v. Butterbaugh, 92 Ind. 
40 


Ky.—Martin v. Kennedy, 83 Ky. 
‘835; Hawes v. Orr, 10 Bush 431. 

Mo.—Becker v. Stroeher, 167 Mo. 
306, 66 SW 1083. 

N. Y.—Wagstaff v. Marcy, 25 Misc. 
121, 54 NYS 1021; Spring v. Sand- 
ford, 7 Paige 550; Sears v. Hyer, 1 
Paige 483; Westerfelt v. Haff, 2 
Sandf. Ch. 98. 

N. C.—Coble v. Clapp, 54 N. C. 173. 

Or.—Bybee v. Summers, 4 Or. 354 
(recognizing rule). 

Pa.—Baird v. Corwin, 17 Pa. 462; 
Welty v. Ruffner, 9 Pa. 224 

[a] Rule applied (1) where a 
tenant in common conveyed his share 
by deed made after the decree was 
entered and before execution of the 
commission for making the partition. 
In re Miller, (Del. Ch.) 77 A 773. (2) 
Where one of joint reversioners con- 
veyed his interest to a trustee for a 
son after another joint reversioner, 
who had also acquired a life estate 
in the property, had filed a bill for 
sale and for division of the proceeds. 
Chapman v. York, 212 Ala. 540, 103 
S 567 (neither the trustee nor the 
son was a necessary party as the 
conveyance was subject to the pend- 
ing suit and the decree rendered 
therein). 

[b] Levy and sale of undivided in- 
terest.—If the undivided share of one 
part owner is levied on and sold, this 
constitutes a pendente lite purchase 
within the rule stated in the text. 
Hawes v. Orrg 10 Bush (Ky.) 431. 

47. Hawes v. Orr, supra. 

48. See Lis'Pendens § 62 et seq. 


? 
is 


Where all of the cotenants unite in sell- 
ing specific portions of the land by metes and bounds, 
the grantees are, for obvious reasons, neither neces- 
sary nor proper parties in a suit to partition the bal- 


mine all claims of, the several cotenants.°® 


aa. In General. 
the contrary,®* 


49. Hawes v. Orr, 10 Bush (Ky.) 
431; Bybee v. Summers, 4 Or. 354. 

{a] A suspension of proceedings 
for five years constitutes an unrea- 
sonable delay within the rule. Bybee 
v. Summers, 4 Or. 354, 361 (“To give 
effect to a lis pendens, the suit should 
be prosecuted with such diligence as 
to give the proceeding some kind of 
notoriety. After so long a lapse of 
time little opportunity would be af- 
forded a purchaser to ascertain the 
condition of a title which he might 
be looking up, so far as it might be 
affected. by the pendency of the legal 
proceedings; for the reason that pa- 
pers are liable to be mislaid, and the 
cause omitted from the docket, and 
a new clerk might, in the mean time, 
come in, who would have no personal 
knowledge of the former proceedings, 
and the purchaser, under such cir- 
cumstances, would be very liable to 
fail to get information of the pen- 
dency of the cause’’). 

Laches see supra §§ 227-229. 

50. Harris v. Harris, 75 App. Div. 
216, 71 NYS 985. 


51. Harris v. Harris, supra. 
52. Richardson v. Loupe, 80 Cal. 
490, 22 P 227. And see Bryan v. Bry- 


an, 61 N. J. Eq. 45, 48 A 341 (where 
all of the cotenants joined in convey- 
ances of specific portions of the com- 
mon property, in an action for par- 
tition between them, the question 
whether the lien of a mortgage of 
an undivided interest by one of the 
cotenants prior to the sales was a 
cloud on the title to the property con- 
veyed could be determined in the ac- 
tion without making the grantees 
parties, the view being taken that the 
heirs being liable to their grantees 
on their covenants of warranty, they 
were entitled to the same standing 
as the grantees). 

53. See cases infra this note. 

{a] In Massachusetts it has been 
held that the grantee of one cotenant 
who erroneously claims title in sev- 
eralty conveyed by metes and bounds 
to a parcel of the common, land can- 
not be made a party as cotenant with 
the others in a suit for the partition 
of that parcel. This is on the theory 
that, if the conveyance is treated by 
them as good, then the grantee is 
entitled to the parcel he undertakes 
to convey, and if they avoid it, he 
has no further interest, but they 
must proceed against the cotenant 
making the conveyance for the divi- 
sion of the whole common land. 
Barnes v. Lynch, 151 Mass. 510, 24 


[§ 248] d. Wife or Husband of Cotenant®°—(1) 
Wife of Cotenant®!—(a) Having Dower Right®?— 


While there is some authority to 


the rule is that, in the absence of 


NE 783, 21 AmSR 470. 

[b], In Vermont it has been held 
that, if one of several persons hold- 
ing a piece of land in common sells 
a part of it by metes and bounds, 
his grantee is not entitled to notice 
when a division is ordered in pursu- 
ance of the statute. The deed is so 
far void as not to entitle him to no- 
tice. Broughton v. Howe, 6 Vt. 266. 
Ferris v. Montgomery Land, 
ete: sCo.,694 Alani S57 10s Sie GO Twos 
AmSR 146; Maverick v. Burney, 88 
Tex. 560, 32 SW 512; Ferguson v. 
Stringfellow, 47 Tex. 449, 106 SW 762; 
Phillips v. Wells, 147 Va. 1030, 133 
SE 581. 

55. Gates v. Salmon, 35 Cal. 576, 
95 AmD 139; Pellow v. Arctic Iron 
Co., 164 Mich. 87, 128 NW 918, 47 
LRANS 573, AnnCas1912B 827; Fer- 
guson v. Stringfellow, 47 Tex. 449, 
106 SW 762; Puckett v. McDaniel, 8 
Tex. Civ. A. 630, 28 SW 360; Story v. 
Johnson, 2 Y. & C. Exch. 586, 160 Re- 
print 529. 

56. Hanrick v. Gurley, 93 Tex. 
458, 54 SW 347, 55 SW 119, 56 SW 
330; Campbell v. Campbell, (Tex. 
Civ. A.) 145 SW 638; New York, etc., 
Land Co. v. Hyland, 8 Tex. Civ. A. 
601, 28 SW 206. 

57.~ Thames v. Mangum, 87 Miss. 
575, 40 S 327." See Gravier v. Living- 
ston, 6 Mart. (La.) 281 (an heir may 
bring an action of partition against ' 
one to whom a coheir has assumed to 
convey the entire estate); Phillips v. 
Wells, (W. Va.) 133 SE 581 (where a 
life tenant who was also heir at law 
of the reversioner assumed to convey 
a portion of the estate in fee simple, 
the purchaser’s heirs were proper 
parties in partition proceedings 
among the reversioner’s heirs). 

58. See infra § 478. ; 

59. Thames v. Mangum, 87 Miss. 
575, 40 S 327. 


Wig Parties plaintiff see supra § 
61. Bringing in wife as new party 


see infra § 283. 

62. As subject to partition sce 
supra § 64. 

63. See cases infra this note. 

[a] In Delaware it was said that 


in the absence of statutory provision 


the wife should not be concluded by 
proceedings to sell land for partition 
to which she was not a party, al- 
though she would be bound by an ac- 
tual partition in severalty to which 
she was not a party. Dure v. Sharpe, 
12 Del. Ch. 1, 114 A 207. Rule under 
statutes see infra § 249. ’ 


372 [47 C.J.] 


statutes expressly or by necessary implication re- 
quiring it,°+ the wife of a cotenant is not, by rea- 
son of her inchoate dower right,°° a necessary party 
to a suit for partition of the land held in cotenancy.®® 
Statutory Provi- 
By reason of statutory provisions, °* in 
some states the wife of a cotenant is a necessary 
party to an action to partition the land held in c¢o- 
tenancy,®® and in other states she is a necessary 
party where partition by sale is asked.7° 
has been held that the wife of a cotenant is a neces- 
sary party for partition of the estate held in coten- 
ancy, under a statute giving the wife an estate in fee 
in the lands of her husband conditioned on her sur- 
And it has been held that, under a 
statute providing that the right of every person who, 
by any contingency contained in any grant, devise, or 


[§ 249] bb. Under 
sions.®7 


Special 


viving him.‘ 


[b] In New York (1) it was held 
that the wife is not a necessary party 
where an actual partition of the 
premises is made. Wilkinson v. 
Parish, \3 Paige, 653: (2) But there 
is a conflict of views as to whether 
she is a necessary party in case a 
sale of the premises is made for di- 
vision of the proceeds. One decision 
held that she is a necessary party on 
the theory that she could not be de- 
prived of her right except by volun- 
tary act of her own. Van Gelder v. 
Rost. 2 Edw Ch 571. (3) Another 
held that she was a proper party in 
all cases where a sale of the pr emises 
would probably be necessary. Wil- 
kinson v. Parish, supra. (4) And still 
another held that in cases where a 
sale instead of an actual partition 
becomes necessary, it is: immaterial 
whether the wife is or is not joined in 
the suit because a decree for sale 
would not operate to bar her right of 
dower in the event of her surviving 
her husband. Matthews v. Matthews, 
1 Edw. Ch. 565. (5) These decisions 
are no longer of any importance, be- 
cause of statutes enacted subsequent 


thereto Sel aes the matter. See 
infra § 2 
[ce] oe ees Carolina it was held 


that if the object of the proceeding 
is to sell the land for partition, the 
wife is a proper party because she 
has a right to be heard upon a con- 
firmation of the sale and upon the or- 
der for the distribution ef the pro- 
ceeds. Barber v. Barber, 195 N. C. 
Tit, 1430 SH 469: 

{d] In Texas it was stated in gen- 
eral terms that the wife of a coten- 
ant is a necessary party to a suit for 
partition. Keith v. Keith, 39 Tex. 
Civ. A. 363, 87 SW 384. 

64 See infra § 249. 

65. Inchoate right of dower gener- 
ally see Dower § 64. 

66. I1]1.—Cole v. Cole, 292 Ill. 154, 
126 NE 752, 38 ALR 719; Davis v. 
Lang, 153 Ill. 175, 38 NE 635. 

Ind.—Hageerty v. Wagner, 148 Ind. 
625, 48 NE 366, 39 LRA 384: Wagner 
v. Carskadon, 28 Ind. A. 573, 60 NE 
731, 61 NE 976. 

Mo.—Hinds v. Stevens, 45 Mo. 209; 
Sire v. St. Louis, 22 Mo. 206: Lee v. 
Lindell, 22 Mo. 202. 64 AmD 262. 

Oh.—Weaver v. Gregg, 6 Oh. St. 
547, 67 AmD 355. Contra Richards v. 
Richards, 33 Oh. Cir. Ct. 640 (where 
the decision of the supreme court is 
not mentioned). 


Pa. p a. Dist. 407; 
Nelan v. Nelan. 30 Pa. Co. 71. Com- 
pare decision infra § 249 text and 
note 71 ‘which holds the wife to be a 
necessary party under a subsequent 
statute. 

S. C—Holley v. Glover, 36 S. C. 
404, 51 SE 605, 31 AmSR 883, 16 LRA 
776. 


[a] The reason assigned, in case 
of partition in kind, is that in case 
of an actual partition in severalty 
the inchoate right of dower will, by 
operation of law, and without any de- 


PARTITION 


So also it | tenancy.*? 


cree of the court or specific statute 
to that effect, attach to the land al- 
lotted in severalty to her through her 
husband. Cole v. Cole, 292 Ill. 154, 
126 NE 752, 38 ALR 719; Haggerty 
v. Wagner, 148 Ind. 625, 48 NE 366, 39 


LRA 384; Hinds v. Stevens, 45 Mo. 
209. 
{b] ‘The reason in case of sale for 


division of the proceeds (1) is that 
the inchoate right of dower is ex- 
tinguished by the sake (Cole v. Cole, 
292 Ill. 154, 126 NE 752, 38 ALR 719; 
Davis: ve Lang, (153 TW) sst75; 538 NE 
635; Haggerty v. Wagner, 148 Ind. 
625, 48 NE 366, 39 LRA 384; Wagner 
v. Carskadon, 28 Ind. A. 573, 60 NE 
731, 61 NE 976; Hinds v. Stevens, 45 
Mo. 209; Lee v. Lindell, 22 Mo. 202, 
64 AmD 262; Weaver v. Gregg, 6 Oh. 
St. 547, 67 AmD +355; .Carl sv. Jauss, 
22 Pa..Dist. 407; Nelan v. Nelan, 30 
Pa. Co. 71; Holley v. Glover, 36 S. C. 
404, 416, 15 SE 605, 31 AmSR 883, 16 
LRA 776), (2) especially where the 
partition statutes expressly require 
that on partition by sale, each coten- 
ant shall be paid the whole of his 
proportion of the proceeds according 
to his share in the lands partitioned 
(Haggerty v. Wagner, 148 Ind. 625, 
48 NE 366, 39 LRA 384). (3) “The 
right of the other co-tenants to de- 
mand partition being paramount to 
the inchoate right of dower in the 
wife of any one of the co- tenants, 
whenever the paramount right is ex- 
ercised, the subordinate right cannot 
properly be allowed to interfere with 
or abridge the full enjoyment of the 
paramount right. Inasmuch as the 
inchoate right of dower springs out 
of, and is necessarily dependent up- 
on, the concurrence of marriage and 
seizin of the husband during cover- 
ture, it must necessarily depend up- 
on and be qualified by the nature of 
such _ seizin . and where =. 

the husband’s seizin was qualified by 
and subject to the paramount right 
of the other co-tenants to demand 
partition, the plaintiff's inchoate 
right of dower, growing out of and 
dependent upon such seizin, was sub- 
ject to the same qualification. When 
therefore, the seizin of the husband 
was divested by the exercise of the 
paramount right of the other co-ten- 
ants to demand partition, the incho- 
ate right of dower was likewise de- 
stroyed, so far at least as the land 
was concerned.” Holley v. Glover, 
supra. To same effect Cole v. Cole, 
292 Tll..154, 126 NB 752, 760, 38 ALR 
sy, (4) “If the courts undertake 
to hand over to the wife a portion 
of the husband’s share of the pro- 
ceeds of a partition sale, it may re- 
sult in giving her a part of her hus- 
band’s real estate to own and control, 
though the event never happens upon 
which her right to do so is by the 
statute expressly made to depend, 
namely, to become his surviving wid- 
ow. Wither of two contingencies may 
happen by which she may never be- 
come his surviving widow. One is, 
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otherwise, may be or become entitled to any bene- 
ficiary interest in the premises must be set forth in 
the petition, the inchoate right of dower of the wife 
of a cotenant cannot be affected by a partition of 
land held in cotenancy unless she is made a party." 
On the other hand, the provisions of some partition 
statutes are held by necessary implication to exclude 
the necessity of making the wife of a cotenant a 
party to an action to partition the land held in co- 
Nor is the wife a necessary party to an 
action in which the land is sold for division where 
dower is abolished by a statute which gives instead 
thereof an interest in the property owned by the 
husband dependent upon the wife’s outliving him, 
and subject to defeasance by execution or judicial 
sale,7* or where a statute provides that the wife shall 
be entitled to dower in land only of ‘which her hus- 


she may die first; and the other is 
that the marriage may be dissolved 
by a divorce. Ana yet, if any por- 
tion of the husband’s share of the 
proceeds of a partition sale were 
given her by the courts, she would 
be possessing and controlling it in 
violation of the statute that creates, 
measures and limits her rights in her 
husband’s real estate.” Haggerty v. 
Wagner, supra. 

[c] Effect of conveyance in which 
wife did not join.—The contingent 
dower interest of the wife of a co- 
tenant of land inherited from a com- 
mon ancestor is always liable to be 
defeated by partition; her right in 
that regard is only of an uncertain, 
inchoate character, and a conveyance 
by the husband—-cotenant—without 
his wife joining, will not make such 
contingent interest certain and vested 
to the extent of defeating the right 
of the other cotenant to have the 
land sold in partition discharged of 
any and all such inchoate rights. Ne- 
lan v. Nelan, 30 Pa. Co fi 

67. Bringing in wife as party see 
infra § 283. 

68. See statutory provisions. 

. 69. Hurley v. O’Neill, 31 Mont. 
595; 79 P 242; Becker v. i MeGres, LES 
App. Div. 704, 119 NYS 749; Knapp v. 
Hungerford, 7 Hun UN AX) 588; Dunn 
v. Dunn, 51 Mise. 302, 100 NYS 1061. 

70. Stovall Vv. Oates, 153. Ky. 84; 
154 SW 914. 

71. Story v. Hoppes, 6 Ea, Dist. & 
Co. 208. 

72. Greiner v. Klein, 28 Mich. 12. 

73. Dure v. Sharpe, 12. Dela Ch. 4, 
114 A 207; Boone v. Boone, 160 Iowa 
284, 137 NW 1059, 141 NW 938. 

[a] Thus: (1) it has been held 
that a statute, providing that a sale of 
land in pursuance of its provisions 
shall pass to the purchaser thereof 
a title, free and discharged from all 
claims by virtue of any estate or in- 
terest in dower in any undivided 
share of any joint tenant or tenant 
in common, applies only to persons 
entitled to accrued dower, in other 
words, a widow; and by necessary 
implication excludes the necessity of 
making a wife a party to a suit to 
partition land in which her husband 
was interested as a cotenant. Dure 
Vo sharpe,. 12) Deli) Che 1,114 A.) 2072 
(2) And such, it is said, appears to 
be the implication from a _ statute 
which provides that persons having 
contingent interests in the property 

‘may’? be made parties and their 
rights be protected by appropriate re- 


strictions in the dei . Boone v. 
Boone, 160 Iowa 28 137 NW 1059, 
141 NW 938. 

74. Hazelbaker v. Reber, 123 Kan. 


131, 254 P 407. 

fal Reasons assigned are: ‘(1) 
The inchoate right of the spouse of 
a cotenant of realty is dependent up- 
on the right of the cotenant and the 
cotenant’s right is subordinate to the 
paramount right of any and all con- 
cerned in the property to subject it 


Wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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band died seized,?° or where it is provided by statute 
that one third in value of the legal or equitable es- 
tates in land possessed by the husband during mar- 
riage, which has not been sold under execution or any 
other judicial sale and to which the wife has made 
no relinquishment of her right, shall be set apart to 
her in fee simple if she survive him.*° 

[§ 250] (b) Having Homestead Right. The wife 
of a cotenant who is sued in partition is a necessary 
party to the action if she claims a homestead right 
in the property in dispute,‘? under a statute requir- 
ing all persons having or obtaining any interest in 
the land to be made parties.** 

[§ 251] (2) Husband of Cotenant.?® Unless the 
common-law right of a husband to curtesy initiate 
has been abolished or modified by statute,®°° the hus- 
band is a necessary party to an action for partition 
of land in which his wife has an interest as coten- 
ant,®+ because he has an estate in the land and right 
of possession.*? But where the estate by the curtesy 
has been rendered wholly contingent by statutory 
modification of the common law,** it is generally held 
that the husband is not a necessary®* or proper*® 
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[47 C.J.] 378 
party to a suit for the partition of land in which his 
living wife is interested as a cotenant. 

Effect of provision in will. In an equitable par- 
tition suit between beneficiaries under a will, which 
provided that their shares of the testator’s estate 
should be diminished by the amounts of notes ex- 
ecuted by them or by their husbands, the husbands 
are proper parties to ascertain the extent of their 
indebtedness and determine the distributive inter- 
ests of the beneficiaries.*°® 

[§ 252] e. Widow of Deceased Cotenant—(1) In 
General. Under some statutes the widow of a de- 
ceased cotenant has been held a proper party to an 
action for partition of the land in which he had an 
undivided interest,®? and under some statutes a nec- 
essary party,®® although her dower has not been as- 
signed ;8® whereas at common law a widow of a co- 
tenant having only an unassigned dower right is not 
a proper party to an action for partition.®° 

[§ 253] (2) On Partition of His Estate.°1 Wid- 
ow having dower rights.°? While there is some au- 
thority to the contrary,°®* it has generally been held, 
in the absence of special statutory regulation of the 


to proceedings in partition; and (2) 
there is not a single thing that the 
spouse could plead, say or do, if made 
a party, which would halt or impede 
the paramount right of the other ten- 
ants in common or parties holding 
legal or equitable claims thereto to 
have the partition proceedings prose- 
cuted to a finality as the statute di- 
rects. Nor would the presence or ab- 
sence of the spouses as parties to the 
action alter, modify or affect in the 
slightest degree the nature of the 
judgment to be entered, nor the in- 
eceidents and consequences pertaining 
thereto.” Hazelbaker v. Reber, 123 
Kan. 131, 135, 254 P 407. 

75. Cunningham v. Friendly, 70 
Or, 222; 139 P 928, 140 P 989. 

76. Boone v. Boone, 160 Iowa 284, 
137 NW 1059, 141 NW 938; Williams 
v. Westcott, 77 Iowa 332, 42 NW 314, 
14 AmSR 287 (Cher interest is con- 
tingent, and is subject to divestment, 
even by a judicial sale to which she is 
not a party; a referee’s sale in par- 
tition proceedings is of that char- 
acter). 

Wide 

78. 


See Homesteads § 164 et seq. 
De Uprey v. De Uprey, 27 Cal. 
3295. 87 Am) 18h. Compare Hill v. 
Jackson; | (Tex. Civ? A.) 51 SW -357 
(where it was held without discus- 
sion and without statement df the na- 
ture of the homestead rights under 
the Texas law that it is not neces- 
sary, in a suit for partition among 
heirs of land inherited by them, that 
thle wife of one of them be made a 
party, to conclude her right as to 
homestead therein). 

79. In case of wife’s separate prop- 
erty see Husband and Wife § 712 
text and note 79. 

80. See Curtesy §§ 2, 8. 

81. McCoy’s Est., 1 Pa. Dist. 60, 
11:Pa, Co. 9,.29 WklyNC 412; Hel- 
mick v. Kraft, 84 W. Va. 159, 99 SH 
825 (recognizing rule). 

[a] Limitation of rule; presump- 
tion of death.—Where the evidence 
shows that the husband has been ab- 
sent, and his absence unaccounted for, 
for more than seven years, a partition 
may be had without making him a 
party, since it will be presumed that 
he is dead. Welch’s App., 126 Pa. 
297, 17 A 623. 

82. Helmick v. Kraft, 84 W. Va. 
159, 99 SE 325 (recognizing rule). 

See Curtesy §§ 2, 8. 

84. Frahm v. Seaman, 179 Iowa 
144, 159 NW 206; Hazélbaker v. Re- 
ber, 123 Kan. 131, 254,P 407; Helmick 
v. Kraft, 84 W. Va. 159, 99 SE 325. 

[a] Rule applied.—(1) The hus- 
band is not 4 necessary party to an 
action for partition of land in which 


and in which the land is sold for di- 
vision where curtesy is abolished by a 
statute which gives instead thereof 
an interest in the property owned by 
the wife dependent upon the thus- 
band’s outliving her and subject to 
defeasance by execution or judicial 
sale. Hazelbaker v. Reber, 123.Kan. 
131, 254 P 407%. (2) Or where it =as 
provided by statute that upon the 
death of a married person, one third 
in value of all the legal or equitable 
estates in real property possessed by 
deceased at any time during the mar- 
riage which has not been sold on exe- 
cution or other judicial sale and to 
which the surviving spouse has made 


no relinquishment of rights shall be 


set apart as his or her property. 
Frahm v. Seaman, 179 Iowa 144, 159 
NW 206. 

85. Barnes v. Blake, 59 Hun 371, 
13 NYS 77, 20 NYCivProc 17. See as 
probably sustaining this view Middle- 
Aye v. Travis, 66 Hun 510, 21 NYS 

[a] Rule applied.—Such is the 
case where by statute the husband 
can have no interest in his wife’s sep- 
arate estate until her decease, and 
only then in case there has been is- 
sue born, alive and capable of inherit- 
ing the land. Barnes v. Blake, 39 
man 371, 18 NYS 77, 20 NYCivProc 


{b] Nor is authority for joining 
him given by a statute w'hich pro- 
vides that “every person having an 
undivided share, in possession or 
otherwise, in the property as tenant in 
fee, for life, by the curtesy, or for 
years; every person entitled to the 
reversion, remainder, or inheritance 
of an undivided share, after the de- 
termination of a particular estate 
therein; every person who, by any 
contingency contained in a devise or 
grant or otherwise, is or may become 
entitled to a beneficial interest in an 
undivided share thereof; every per- 


son having an inchoate right of 
dower in an undivided share in 
the property; and every person 


having a right of dower in the prop- 
erty, or any part thereof, which 
has not been admeasured,—must 
be made a party to an action for 
partition.” Barnes v. Blake, 59 Hun 
Siglerroloa alo: MIN YO Sm ila COM NO lve roc 
17 (“If it had been intended that he 
should previously be brought in asa 
party, the section would have so de- 
clared, as it has in the case of the 
wife having an inchoate right of dow- 
er. The requirement that she shall 
be a party, and the omission of it in 
the case of the husband, is significant 
evidence of the intention to exclude 


his wife has‘an interest as cotenant! him until he shall be, in fact, as the 


é 


section has declared, an actual ten- 
ant by the curtesy’’). - 

86. Hill v. Alexander, 77 Mo. 296. 

87. Coles vy. Coles, 15 Johns. (N. 
Y.) 319; Barclay v. Kerr, 110 Pa. 130, 
1A’ 220. 

[a] Contrary doctrine under for- 


mer statute by which the widow had 
but an annuity in the nature of a rent 
charge see Power v. Power, 7 Watts 
(Pa.) 205, 212. 

88. Green v. Putnam, 1 Barb. (N. 
Y.) 500; Franklin v. Moss, (Tex. Civ. 
A.) 64 SW 786; Ellis v. Stewart, (Tex. 
Civ. A.) 24 SW 585, 587. 

_ “In suits for partition, all those 
interested in the estate must be made 
parties, either as plaintiffs or defend- 


ants.” Ellis v. Stewart, supra. 
89. Green v. Putnam, 1 Barb. (N. 
Y.) 500. See Upshaw v. Upshaw, 180 


Ala. 204, 205, 60 S 804 (where a father 
conveyed an undivided one-third in- 
terest in certain lands to his son and 
the father and son died, each leaving 
a widow and heirs to whom their vari- 
ous interests respectively descended, 
and the land could not be divided in 
kind, and there had beén no assign- 
ment of dower or homestead to the 
widow or minor child of the son, al- 
though the father’s. widow had no 
legal title to the land, her children 
who were joined as co-complainants 
did have the legal title to an undivid- 
ed portion thereof; and, since the 
land could not be equitably divided, 
it, was the duty of the court on selling 
the land to award the value of the 
widow’s dower and homestead rights 
out of the proceeds, and hence the 
widow was a proper party for parti- 
tion). 

90. Hoxsie v. Ellis, 4 R. I. 123, 124 
(“until dower is assigned, it is no es- 
tate for life, such as existed in the 
cases cited, but rests in action only. 
The right may never be pursued, or 
if pursued, and an action be pending 
demanding it, as in this case, there 
may be a good defense to it, and we 
cannot try that action in the bowels 
of this’’). 

91. Bringing in widow as new par- 
ty see infra § 283. 

92. Dower rights 
Dower 19 C. J. p 448. 

93. Custis v. Snead, 12 Gratt. (53 
Va.) 260 (where the widow of the 
person who died seized of the lands 
of which partition is sought is alive, 
and entitled to dower, she should be 
a party to the suit, and her dower 
should be assigned to her, and par- 
tition made of the residue. And it is 
error to proceed in her absence, and 
make partition of the lands subject 
to her right of dower). 


generally see 


374 [47 C.J.] 
subject, that before assignment of dower, the widow 
is not a necessary party to an action for the partition 
of her deceased husband’s estate,®* and that this is 
so, although her writ of dower be pending in the 
same court for the enforcement of such right;°° and 
it has generally been held that, in the absence of stat- 
ute, she is not even a proper party®® and her rights 


not affected by the partition,®’ although there is some . 


authority to the effect that, where a sale for parti- 
tion becomes necessary, she may be made a party so 
that the purchaser will hold the estate, free and dis- 
charged from the dower interest.°® Where a specific 
part of a decedent’s lands has been set aside to her 
as dower, she has no interest in the residue of the 
land and is not a proper party to a suit between the 
heirs for partition.®® 

But by force of statutes! in some jurisdictions, 
regardless of whether dower has been admeasured or 
not, the widow is by express statutory provision not 
only a proper? but a necessary* party to an action to 
partition her deceased husband’s estate; and the 
fact that her claim of dower is denied in the com- 
plaint makes no difference.* 

Homestead rights.° Where, by the homestead law, 
the widow becomes seized in fee simple of part of 


the premises owned by her husband,° she is a neces- 


sary party to a suit for partition of decedent’s es- 
tate.” 

Community rights. Under the laws of Louisiana, 
the surviving widow who is owner of an undivided 
one-half interest in the property by virtue of her 
community rights which she has not renounced prior 
to a suit for partition among the heirs is a necessary 
party to the action.® 

[§ 254] f£. Widower—(1) Of Deceased Cotenant 
—(a) In General. A husband having a common-law 


right of curtesy1° is a necessary party to a partition . 


of property in which his deceased wife was a coten- 
ant;++ and where, by statute, the surviving husband 


94. Francis v. Sandlin, 150 Ala. 
Bose 450 Loe; Lanner vy. Niles, 1 
Barb. (N. Y.) 560; Hoxsie v. Ellis, 4 
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The children of the deceased are 
seized of the land, and are entitled to 
hold the whole, until her dower shall 


[$§ 253-258 


is entitled to a life estate in his deceased wife’s sep- 
arate property, he is a necessarv party to an action to 
partition land in which the wife owned an undivided 
interest as cotenant.!? So, also, if on the death of 
the wife he acquires an interest in her share as heir, 
he is a necessary party defendant.** 

[§ 255] (b) On Partition of Her Estate. Under 
a statute providing that plaintiff in an action for 
partition may, at his election, make a tenant by the 
curtesy for life of the entire property a party, in an 
action by heirs for partition the husband of deceased 
claiming it as tenant by curtesy of the entire prop- 
erty may be joined as a defendant2* The statute 
includes “not only one who is actually a tenant by 
the curtesy, but one who claims to be a tenant by 
the curtesy.’’+® 

[§ 256] (2) Of Deceased Daughter» of Community 
Owners. Where children of deceased daughters of 
parents, who died owning community lands, bring 
suit to partition against the son, the surviving hus- 
bands of the daughters are not necessary parties to 
the suit'® in the absence of proof that the daughters 
died after their parents, vesting a life interest in 
their husbands.+* 

[§ 257] g. Wife or Husband of Tenant in Tail. 
Under particular statutory provisions,!® where es- 
tates sought to be partitioned are held by the tenants 
in common in tail, the wives or husbands, as the case 
may be, of the first tenants in tail are proper parties. 
to the bill.® 

[§ 258] h. Mortgagors.2° Where a mortgagor is 
regarded as the owner of the fee,?4 a cotenant who. 
has mortgaged his interest is ordinarily an indis- 
pensable party to a suit to partition the common 
property.?? But he is not a necessary party to a bill 
by a cotenant to sell the land for division to whick 
the mortgagee was made a party where he had as- 
signed his equity of redemption to complainant, who 
offers payment of the mortgage out of his interest in 


necessary party where it is provided 
by statute that all persons interested 
in the property shall be made parties. 


R. I. 123. But see Aylesworth v.|be legally assigned. It is. then ap-]| Ballard v. Johns, supra. 

Crocker, 21 R. I. 436, 439, 44 A 308] parent that she has no interest in the 13.. McWhorter v. Cox, 209 Ala. 
(where it was said, although not]! question, nor any right to interfere] 233, 96 S 71. 

necessary to a decision, that the rule] in this suit, or to object to the par- 14, Bender v. Terwilliger, 48 App. 


announced in Hoxsie v. Ellis, supra, 
had been changed by statute and that 
sinee that statute ‘‘we think that the 97. 
practice has been to join wives, in 98. 


tition which is prayed for.” 
v. Blake, 12 Mass. 280, 281. 
See' supra § 64. 
Tanner v. Niles, 1 Barb. (N. 


Motley | Div. 371, 68 NYS 269 [aff 166 N. Y. 
590 mem, 59 NE 1118 mem]; Bender 


y, van Allen, 28 Misc. 304, 59 NYS: 


eases of remainders, as persons ‘hay- 
ing other interests whatsoever, vested 
or contingent,’ in distinction from 
cases where tenants in common are 
‘actually seized or possessed of any 
estate of inheritance’ in their own 
right, as provided in section 2 of the 
same chapter’). 

[a] Reason for rule.—‘‘Dower, aft- 
er the death of the husband and be- 
fore assignment, is in nature a right 
of action. It is not an interest or 
estate in the realty.” Francis v. 
Sandlin, 150 Ala. 583, 586, 43 S 829. 

95. Hoxsie v. Ellis, 4 R. I. 123. 

96. Leonard v. Motley, 75 Me. 418; 
Ward v. Gardner, 112 Mass. 42; Mot- 
ley v. Blake, 12 Mass. 280; Fowler v. 
Grifin, 5 N. Y. Super. 385; Coles v: 
Coles, 15 Johns. (N. Y.) 319; Brad- 
shaw v. Callaghan, 5 Johns. (N. Y.) 
80 [mod on other grounds 8 Johns. 
558]. 

fa] Reason for rule.—‘She holds 
no part of the land, and cannot have 
any share left for her, or assigned to 
her in this suit. She could not 
have pleaded that she was sole seized 
of the whole, or of any part of the 
premises. Neither could she have 
denied that the petitioners held the 
shares respectively claimed by them. 


Y.) 560. 

99. Wood vy. Bryant, 68 Miss. 198, 
8 S 518. 

1. See statutory provisions. 

2. Spliess v. Meyer, 13 NYS 70, 
20 NYCivProc 157 

8. Letson v. Evans, 33 Misc. 437, 
68 NYS 421; Martin’s Est., 1 Chest. 
Co. (Pa.). 512. 

4 Spliess v. Meyer, 13 NYS 70, 20 
NYCivProc 157. 

5. Homestead rights generally see 
Homesteads §§ 26-44. 

6. See Homesteads § 5. 

7. Wheelock v. Overshiner, 110 
Mo. 100, 19 SW 640. 

8. Community rights generally see 
Husband and Wife § 1172 et seq. 
9. iraliens Vv. eeniaaee: 3 11;959e5 Berea yale 
S 27 


10. See Curtesy § 20. 

11. Walton v. Willis, 1 Dall. (Pa.) 
S5i1y dhl, ned. ck dhe 

12. Ballard v. Johns, 80 Ala. 32; 
Bogert v. Bogert, 1 Silv. Sup. 436, 
5 NYS 893, 2 Silv. Sup. 22, 6 NYS 299. 

[a] Reasons for rule.—(1) Under 
these circumstances, it is said, he is 
a necessary party because he is a 
tenant in common. Ballard v. Johns, 
80 Ala. 32. (2) And independently of 
that fact, it seems he would be a 


15. Bender v. Terwilliger, 48 App 
Div. 371, 63 NYS 269, 270 [aff 166 
N. ¥. 590 mem, 59 NB 1118 mem]. 

16. Manning v. Davis, (Tex. Civ.. 
A.) 256 SW 300. 

17. Manning v. Davis, supra (hus-- 
bands of daughters of parents owning 
community property take no interest 
in the.property if the daughters pre- 
decease their parents). 

18.° See R. I. Gen. Li''c 265 § 20 
(providing for partition between the- 
owners of the fee and remaindermen 
or reversioners whether the remain- 
der be vested or contingent or wheth- 
er it be to persons in being or not in 
being and to be ascertained there- 
after, provided that all persons in be- 
ing at the time of commencing the 
suit interested in the estate be made 
parties and that the eourt shall ap- 
point some discreet person to repre- 
sent the interests of persons not in: 
being, etc.). 

19. Aylesworth v. Crocker, 21 R. I. 
436, 44 A 308. 

20. Right to bring suit see supra 


21. See Mortgages §§ 1 et seq, 406. 
22. Hamilton v. Flume, 2 Tex. Un- 
rep. Cas. 694. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 258-260] 


the proceeds of the sale.?? 


Of personal property. In a suit by the mortgagee 
of an undivided one-half interest in personal prop- 
erty against the purchaser of the other undivided 
half interest, the purchaser and mortgagor being in 
possession of the property and the mortgagor claim-* 
ing title thereto, the mortgagor is an indispensable 


panbyes 5 


[§ 259] i. Lienholders?°—(1) In General. 
absence of a statute authorizing or requiring them 
to be made parties,?® holders of lens against the 
premises sought to be partitioned or against undivided 
interests therein are neither necessary?’ nor prop- 
er?® parties to an action for partition of the prem- 
ises, whether in kind or by sale for division of the 
proceeds, since their rights cannot be affected in 
either case.2® But as is elsewhere shown, statutes 
of some states have materially changed the rule, some 


23. Wood v. Barnett, 208 Ala. 295, 
94 S 3388 (in these circumstances no 
deficiency decree should be had 
against the mortgagor). 

24. Goldman v. Millay, 7 Ariz. 285, 
64 P 433 (if not joined judgment for 
defendant is proper). 

oye Judgment creditors see infra 


26. See infra text and notes 30-32. 

27. U.S.—East Coast Cedar Co. v. 
ae Bank, 111 Fed. 446, 49 CCA 
422. 


Ala.—Graham v. Graham, 202 Ala. 


56, 79 S 450; Inman vy. Prout, 90 Ala. 
362, 7S 842. 

Ky.—Barry v. Baker, 93 SW 1061, 
29 KyL 573. 


N. J.—Becker v. Carey, (Ch.) 36 A 
770; Low v. Holmes, 17 N. J. Eq. 148. 

N. Y.—Townshend v. Townshend, 
1 AbbNCas 81. 

N. C.—Jordan v. Faulkner, 168 N. 
C. 466, 84 SE 764; In re Harding, 25 
N. C. 320. 

R. I.—Updike v. Adams, 22 R. I. 
432, 48 A 384. 

Ss. C.—Marion County Lumber Co. 
v. Tilghman Lumber Co., 84S. C. 505, 
66 SE 124, 877; Keckeley v. Moore, 21 


Sa Ca he. 215 
W. Va.—Tompkins v. Kyle, 95 W. 
Va. 584, 122 SH 150; Helmick v. 


Kraft, 84 W. Va. 159, 99 SE 325. 
Eng.—Swan v. Swan, 8 Price 518, 
146 Reprint 1281. 


28. Ky.—Talbott v. Campbell, 67 
SW 53, 23 KyL 2198. 
Md.—Thruston v. Minke, 32 Md. 
571. 
J.—Neale v. Stamm, 100 N. J. 


N. 
Eq. 35, 185 A 345. 
N. Y.—Halsted v. Halsted, 55 N. Y. 


442; Sebring v. Mersereau, 9 Cow. 
344 [aff Hopk. Ch. 501]; Harwood 
v. Kirby, 1 Paige 469; Wotten v. 


Copeland, 7 Johns. Ch. 140. 

Pa.—Stewart v. Allegheny Nat. 
Bank, 101 Pa. 342; McCarty v. Dela- 
mater, 34 Pa. Co. 577. 

29. See cases supra notes 27, 28. 
See also infra §§ 932, 945, 946. 

“If the estate is partitioned, the 
lien of the incumbrance fixed on an 
undivided part of it will, after the 
division and allotment be confined to 
the particular share or part allotted 
to the party creating the incum- 
brance; and if the estate is sold, 
the purchaser will take it subject to 
the lien of the incumbrance upon the 
undivided share of the party against 
whom the mortgage or judgment was 
held before _ sale.” Thruston vy. 
Minke, 32 Md. 571, 574 [quot Helmick 
v. Kraft, 84 W. Va. 159, 164, 99 SH 


325]. 

30. See infra §§ 260, 263. 

31. Ill—Graham v. Koop, 213 Ill. 
A. 576. 


Iowa.—Rider v. Clark, 54 Iowa 292, 
6 NW 271 (recognizing rule). 

Mich.—Wettlaufer v. Ames, 133 
Mich. 201, 94 NW 950, 103 AmSR 449, 

Mo.—Burnes v. Porter, 82 Mo. A. 66. 

N. Y.—Smith v. Siblich, 12 NYS 905 
. (recognizing rule). 
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of the statutes being construed as authorizing the 


ties.*° 


terest. 
In the 


S. C.—Ex p. Johnson, 145 SE 113. 
[a] Agreement to pay mortgage. 
—A written agreement executed by 
an heir binding him for valuable con- 
sideration to pay a mortgage on the 
lands of the ancestor creates no lien 
upon the portion of the real estate 
which might afterward follow the 
share by inheritance within a statute 
providing that creditors having liens 
upon property may be made parties. 
Rider v. Clark, 54 Iowa 292, 6 NW 271. 
[b] Inchoate lien for paving.— 
Under a statute providing that com- 
plainant may make every creditor 
having a specific lien on an undivided 


interest a party, the holder of an in- 


choate lien for paving in the form of 
a lease redeemable within a certain 
time is a proper, although not a nec- 
essary, party to a suit for the parti- 
tion of the premises, subject to the 
lien. The statute does not require the 
holder of such liens not yet absolute 
to be made parties. Eberts v. Fisher, 
44 Mich. 551, 7 NW 211. 

{c] Lien for taxes and repairs.— 
A mortgagee of an undivided interest 
in land who is in possession and who 
has paid out money for taxes and re- 
pairs is a proper party to an action 
for partition of the land, under a 
statute providing that every person 
having any interest in the premises 
shall be made a party to a petition 
for the partition thereof. Burnes v. 
Porter, 82 Mo. A. 66. 

[d] Mechanic’s lien claimant is a 
proper party in partition proceedings, 
under a statute providing that every 
person having any interest in the 
premises must be made a party toa 


suit for the partition thereof. Gra- 
ham v. Koop, 213 Ill. A. 576. 

32. Finlen v. Foster, 211 Ill. A. 
609; Macgregor v. Malarkey, 96 ‘Ill. 
A. 421; Munroe v. Luke, 19 Pick. 
(Mass.) 39. ~ 

[a] Attachment liens.—A statute, 


providing that the court shall not 
proceed to order partition until it 
shall appear that the several persons 
interested have been duly notified 
of the partition by personal service 
or publication, and have had oppor- 
tunity to make their exception to the 
granting of the same, includes the 
lien of an attachment of the interest 
of one of the tenants in common and 
a partition of the land without notice 
to the owner of the lien is not bind- 
ing upon him and he may levy his 
execution as upon an estate in com- 


mon. Munroe vy. Luke, 19 Pick. 
(Mass.) 39. 
33. Bringing in mortgagees as new 


parties see infra § 283. 

Intervention by mortgagees see 
infra § 288. 

34. See case infra this note. 

[a] In Ontario it has been held 
that if the owner of an undivided 
interest mortgages his legal estate in 
it, his mortgagee is a necessary party 
to a suit for partition. It was said 
“the mortgagor has chosen to put 
thew leral Jestate Out ot hime es < 


making of mortgagees and judgment creditors par- 
ties, and others as requiring them to be made par- 
And under some statutes, other lien cred- 
itors than those mentioned have been held proper*? 
or necessary*” parties. 

[§ 260] (2) Mortgagees*?—(a) Of Undivided In- 
While there is some authority to the con- 
trary,?+ the better view is that, in the absence of 
some positive statutory requirement,*° mortgagees of 
undivided interests in land sought to be partitioned 
are not necessary parties.*°® 
held that, in the absence of statutes authorizing 
their joinder,®’ they are not even proper parties,*® 
because they have no estate in the premises sought 
to be partitioned but only an encumbranee,*® and 
because their rights cannot be affected either by par- 
tition in kind or by sale for division;*® but there is 


And it has further been 


When he seeks partition he must 
bring that legal estate before the 
Court for the benefit and protection 
of his cotenants whom he seeks to 
bind.” McDougall v. McDougall, 14 
Grant Ch. (Ont.) 267. 

35. See infra text and notes 42—44. 

36. Barry v. Baker, 93 SW 1061, 
29 KyL 573; Helmick v. Kraft, 84 W. 
Va. 159, 99 SE 325. 

{a] Statutes not requiring join- 
der.—(1) The words ‘those having 
an interest” and ‘all persons inter- 
ested,” as used in Civ. Code Pract. 
§ 499 subs 1, providing that a per- 
son desiring a division of land held 
jointly with others may file a petition 
containing a statement of the names 
of “those having an interest” in the 
land, and thereon “the persons inter- 
ested” in the property who have not’ 
united in the petition shall be sum- 
moned to answer, refer to persons 
owning an interest in the land under 
the same title, and do not include the 
holder of a mortgage lien on the un- 
divided interest of one of the owners. 
Barry v. Baker, 93 SW 1061, 29 KyL 
573. (2) And under a statute author- 
izing a sale for partition of property 
not susceptible of convenient par- 
tition in kind when the sale will be 
promotive of the interests of the 
owners subject to the liens thereon 
if any, except in the case of the in- 
terest of a deceased cotenant on 
which there are liens, mortgage cred- 
itors of living cotenants are never 
necessary parties unless there are 
circumstances pertaining to the liens 
which constitute an impediment to 
a fair sale. Helmick v. Kraft, 84 W. 
Va. 159, 99 SH 325. 

37. See infra text and notes 42-44, 

38. Thruston v. Minke, 32 Md. 
571; Halsted v. Halsted, 55 N. Y. 442; 
Sebring v. Mersereau, 9 Cow. (N. Y.) 
344 [aff Hopk. 501]; Harwood v. 
Kirby, 1 Paige (N. Y.) 469; Stewart 
v. Allegheny Nat. Bank, 101 Pa. 342; 
Long’s App., 77 Pa. 151; McCarthy 
v. Delamater, 34 Pa. Co. 577. 

39. McCarthy v. Delamater, supra. 

40. Thruston v. Minke, 32 Md. 571; 
Halsted _v. Halsted, 55 N. Y. 442: 
Harwood v. Kirby, 1 Paige (N. Y.) 
469, 471. See also infra §§ 932, 946. 

_ “It is now the settled law that an 
incumbrancer upon an _ undivided 
share of the estate cannot be made 
a party to a suit for the partition of 
the whole property. His right can- 
not be affected by a partition or sale 
of the estate. If it is divided, the 
incumbrance continues a lien on the 
Share set off to the party whose un- 
divided portion of the premises was 
before bound. In the case of a sale, 
the purchaser takes the premises sub- 
ject to the lien upon the undivided 
share; and has the same equity to 
throw the incumbrance on to the 
other lands, or other persons, as the 
party whose share is incumbered 
would have had if the sale had not 
taken place. Such is the effect of the 
decision in Sebring vy. Mersereau, 
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some authority to the effect that mortgagees may 
properly be made parties even in the absence of stat- 


utory authorization.*+ 


Some statutory provisions have been construed as 
making such mortgagees necessary parties.*? 
other statutory provisions have been construed as 
merely authorizing the making of them parties,** 
although it has been said to be the better prac- 
tice to do so where the land sought to be partitioned 


is to be exposed to judicial sale.** 


[§ 261] (b) Of Entire Premises.*® 
generally been held that, in the absence of statute 
providing otherwise,*® one holding a lien by mort- 
gage of the entire premises sought to be partitioned 
is not a necessary party,** since his rights are not 
affected by the partition;*® and it has further been 
held that, in the absence of statutory authority,*® 


Hopk. 501.” 
pra. 

41. Whitton v. Whitton, 38 N. H. 
127, 135, 75 AmD 163 (“we think the 
rule cannot be well extended farther 
than that mortgagees are not gener- 
ally necessary parties to a partition, 
but that they may be joined where 
their interests may be impaired’’). 

42.. Cheney v. Ricks, 168 Ill. 533, 
48 NE 75; Metcalf v. Hoopingardner, 
45uloway 5L0;,. Colton .va Smith, .11 
Pick. (Mass.) 311, 22 AmD 375. See 
Munroe v. Luke, 19 Pick. (Mass.) 39 
(where the holder of an attachment 
lien was held a necessary party). 
But see Bradley v. Fuller, 23 Pick. 
(Mass.) 1 (where two tenants in com- 
mon sever their undivided shares to 
the same person, they may have a 
partition before entering by the 
mortgagee without joining him as a 
party but the mortgagee’s rights will 
not be affected by the partition). 

[a] Statutes requiring joinder.— 
(1) A statute providing that if there 
are liens on one or more undivided 
interests in property sought to be 
partitioned, the holders shall be made 
parties. Metcalf v. Hoopingardner, 
45 Iowa 510. (2) A statute providing 
that all persons having any interest 
in the premises must be made parties 
to a suit for the partition thereof. 
Cheney v. Ricks, 168 Ill. 533, 48 NE 
75. (8) A statute providing that the 
court shall not proceed to order par- 
tition until it shall appear that the 
several persons interested have been 
duly notified of the partition by per- 
sonal service or by publication and 
have had opportunity to make their 
exceptions to the granting of the 
same. Munroe vy. Luke, 19 Pick. 
(Mass.) 39. 

43. Ind.—Milligan v. Poole, 35 Ind. 
64. 

Mo.—Grogan v. Grogan, (Mo.) 177 
SW 649. 

N. J.—Neale v. Stamm, 100 N. J. 
Hoge sd, Lob. Avs4ds wan. Houten Vv. 
Stevenson, 69 N. J. Eq. 626, 
1094 [aff 69 N. J. Eq. 835, 66 A 1134]. 

N. Y.—Halsted v. Halsted, 55 N. 
Y. 442; Townshend v. Townshend, 1 
AbbNCas (N. Y.) 81 (dictum). 

N. C.—Holley v. White, 172 N. C. 
77, 89 SE 1061. 

S. C.—Ex p. Johnson, 145 SE 113. 

[a] Statute authorizing joinder.— 
A statute providing that every person 
having any interest in the premises 
sought to be partitioned shall be 
made a party. Grogan v. Grogan, 
(Mo). 177 SW 649. 

{b] Statutes authorizing but not 
requiring joinder.—(1) A statute pro- 
viding that any person may be made 
a party who has or claims an inter- 
est in the controversy adverse to 
plaintiff or whose presence is neces- 
sary to a complete determination of 
or settlement of the questions in- 
volved therein, and any persons 
claiming title or right of possession 
to real estate may be made a party, 
as the case may require, to any such 


Harwood v. Kirby, su- 


PARTITION 


[§§ 260-263 


such mortgagee is not a proper party,°° because the 
lien cannot be displaced from the whole and be trans- 


ferred to any share set off in an actual partition or 


But 


It has very 


parties.°° 
[§ 263] J. 


ther necessary®? 


actiony Holley v. White, 172 N. C. 77, 
89 SE 1061. (2) A statute providing 
that if there are any existing liens 
or encumbrances upon the estate, 
share, or interest of any party named 
in the proceedings, the court shall, if 
it order a sale, direct the master to 
bring into court the portion of the 
moneys arising from the sale of the 
interest of such party to which it 
shall be liable. Nealexv..Stamm, 100 
N. J. Eq. 35,:135 A 345. : 

44. Holley v. White, 172 N. C. 77, 
89 SE 1061. 

45. Bringing in mortgagor as new 
party see infra § 283 


46. See infra text and notes 52, 53. 

47. Ala.—Graham vy. Graham, 202 
Ala. 56, 79 S 450. 

N. J.—Becker v. Carey, (Ch.) 36 A 
770; Greiss v.. Noisky, 82. N. J: "Ea. 
Ly 87, A, 1555, Low va Holmes, 17 IN: 
J. Eq. 148. 


N. Y.—Townshend vy. Townshend, 1 
AbbNCas 81; 
Johns. Ch. 140. 

R. I.—Updike v. Adams, 22 R. I. 
432, 48 A 384. 

Va.—Martin v. Martin, 95 Va. 26, 27 
SE 810. Compare Conrad vy. Fuller, 
98 Va. 16, 34 SE 893 (which seems to 
limit the rule to cases where parti- 
tion is made in kind and not by sale 
for division). 

W. Va.—Tompkins v. Kyle, 95 W. 
Va. 584, 122 SE 150. 

Eng.—Swan v. Swan, 8 Price 518, 
146 Reprint 1281. 

Ont.—McDougall v. McDougall, 14 
Grant Ch. 267. 

48. See cases supra note 47. 
also infra §§ 932, 945. 

“The purpose of a partition suit is 
not to settle indebtedness but to di- 
vide the inheritance between those 
entitled thereto, and if a division be 
made the liens are not disturbed.” 
Tompkins v. Kyle, 95 W. Va. 584, 590, 
122 SE 150. 

49. See infra text and notes 52, 53. 

50,7 ,schenck va ,rard,, (Nd. Ch) 
86 A 81; Neale v. Stamm, 100 N. J. 
Eq. 35, 135 A 345. Compare Town- 
shend v. Townshend, 1 AbbNCas (N. 
Y.) 81 (where a creditor having a 
mortgage lien on the whole premises 
was made a party to an action to 
partition the premises and made no 
objection by his answer to having 
been made a party but asked for such 
judgment as to his rights as to the 
court might seem just and right, it 
was held necessary to pass upon the 
validity of the claim and the lien 
of the mortgage. [This decision is 
obviously not in harmony with deci- 
sions of other courts of higher au- 
thority in this state, namely Sebring 
v. Mersereau, 9 Cow. (N. Y.) 344 (aff 
Hopk. 501) and Harwood v. Kirby, 
1 Paige (N. Y.) 469 supra § 260 text 
and note 38]). 

[a] Statute not authorizing join- 
der.—A statute providing that if 
there are any existing liens or encum- 
brances upon the estate, share, or 
interest of any party named in the 


See 


Wotten v. Copeland, 7. 


‘to any fund raised at a sale for division.®+ 

Under some statutes such mortgagees may prop- 
‘erly be joined as parties,°” and under other statutes 
they are held to be necessary parties.®? - 

[§ 262] (c) Of Some of Several Tracts, All of 
Which Sought To Be Partitioned. By force of stat- 
ute,°* where several parcels of land are sought to 
be partitioned, some of which have been mortgaged 
to different persons by conveyances executed by all 
of the cotenants, the mortgagees may be necessary 


General and Judgment Creditors.°® 
Ordinarily general creditors of a decedent are nei- 


nor proper®® parties_to a suit for 


proceedings, the courtsshall, if it or- 
ders a sale, direct the master to bring 
in the portion of the moneys arising 
from the sale of the interest of such 
parties to which it shall be liable does 
not make a mortgagee whose encum- 
brance is upon the whole premises 
sought to be partitioned and not upon 
an undivided share or interest therein 
a proper party defendant in such suit. 
It was said that the statute ‘clearly 
implies that the court shall have the 
power to direct the premises to be 
sold free from encumbrances upon 
the undivided share of a party and 
this is the basis of decrees constant- 
ly made for that purpose, but there is 
no authority to order property sold in 
partition free from the lien of an 
encumbrance upon the whole prem- 
ises.”” Neale v. Stamm, 100 N. J. Ea. 
SOs Ol LODE oa De 

51. Neale v. Stamm, supra. 
pare infra §§ 932, 945. 

52. Clark v. Stevenson, 73 Ind. 
489; Byars v. Howe, 31M Mo. 14, 276 
SW 43; Grogan v. Grogan, (Mo.) 177 
SW 649. : 

[a] Statutes authorizing joinder. 
—(1) A statute providing that every 
person having any interest in the 
premises shall be made a party to the 
petition for partition. Byars v. 

(2) 


Com- 


Howe, 311 Mo. 14, 276 SW 43. 
A statute providing that any coten- 
ant may apply for partition by peti- 
tion setting forth a description of 
the premises and the rights entitled 
therein of the parties interested. 
Clark v. Stevenson, 73.Ind. 489. 

53. Marx v. Chicago State Bank, 
294 Ill. 568, 128 NE 475; Barr v. 
Barr, 273 Ill. 621, 113 NE 36; Loomis 
v. Riley, 24 Ill. 307; Remmers vy. 
Remmers, (Mo.) 239 SW 509. 

[a] Thus it has been so held un- 
der a statute providing that all per- 
sons having any interest in the prem- 
ises must be made parties to a suit 
for partition thereof. Barr v. Barr, 
273 Ill..621, 113 NE 36. And see Mis- 
souri statute supra note 52 [al]. 

54. See Cal. Code Civ. Proc. § 761 
(providing that, where lienholders 
are not made parties to an action for 
partition, the court must either order 
them to be made parties or appoint a 
referee to ascertain whether they 
have been paid, and if not, what 
amounts remain due). 

55. Rich v. Smith, 26 Cal. A. 775, 
148 P 545. 

_ 56. Intervention by creditor see 
infra § 286. 

Substitution of creditor as party 
plaintiff see infra § 282. 

57. Greiss v. Noisky, 82 N. J. Ea. 
1, 87: A 155; Speer v:. Speer, 14 N. J. 
Eq. 240. 

_{a]. The reason is ‘that a par- 
tition will not affect any rights, legal 
or equitable, which the creditor may 
have. If the land is liable for debts 
before the partition, it will remain so 


afterwards.” Speer v. Speer, 14 N. J. 
Eq. 240,. 251. 
58. Gregory v. High, 29 Ind. 527; 


hh SO OOo” 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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partition of his land. And they are not necessary 
parties, although the personal estate may be insuf- 


ficient to pay his debts.°° 
Judgment creditor. 


ceedings for partition.*? 


either case.*® 


Sheehan -v. Allen, 67 Kan. 712, 74 P 


245. * 

cee Speer v. Speer, 14 N. J. Ea. 
60. See cases infra this note. 
[a] In Iowa, under a statute pro- 


viding that holders of liens on un- 
divided interests shall be made par- 
ties to partition suits, a holder of a 
judgment against one of the cotenants 
is a necessary party to a suit for 
partition of the property in which he 
is interested. Metcalf v. Hoopingard- 
ner, 45 Iowa 510. 

[b] In North Carolina, under a 
statute providing that any person 
may be made a party who has or 
claims an interest in the controversy 
adverse to plaintiff, or whose pres- 
ence is necessary to a complete de- 
termination of or settlement of the 
questions involved therein, and any 
person claiming title or right of pos- 
session to real estate may be made a 
party, as the case may require, to 
any such action, judgment creditors 
of parties holding undivided inter- 
ests in lands sought to be partitioned 
are proper parties to the action, but 
MWilis > not necessary to join them. 
However, it is said to be the better 
practice to do so where the land is to 
be exposed to a judicial sale. Holley 
v. White, 172 N. C. 77, 89 SE 1061. 

fe} Vin Pennsylvania it has been 
held that a creditor having a judg- 
ment lien on an undivided interest in 
land is entitled by statute to notice 
of proceedings in partition whereby 
it is sought to sell the land and dis- 
tribute the proceeds. Krug v. Keller, 
8 Pa. Super. 78, 42 WklyNC 431. 

{d] In West Virginia, under a 
statute providing that the court when 
making distribution of the proceeds 
of sale in a partition suit shall take 
care when there are creditors of any 
deceased person who was a tenant in 
common, joint tenant or coparcener 
to have the proceeds of such deceased 
person’s part applied according to the 
rights of such creditors, judgment 
creditors of a deceased cotenant are 
necessary parties to a partition suit 
of land in which -he had an interest, 
but no judgment creditors other than 
those so specifically designated by the 
statute are necessary parties, even 
though a sale is decreed. Childers v. 
Loudin, 51 W. Va. 559, 42 SE 637. 

61. Inman v. Prout, 90 Ala. 362, 
S 842; Jordan v. Faulkner, 168 N. C. 
466, 84 SE 764; Marion County Lum- 


ber Co. v. Tilghman Lumber Co., 84 
S. C. 505, 510, 66 SE 124, 877; Pender- 
grass v. Pendergrass, 26 S. C. 19, 1 


Keckeley v. Moore, 21 S. C. 
Martin v. Martin, 95 Va. 26, 
27 SE 810 (recognizing rule). See 
Bavington v. Clarke, 2 Penr. & W. 
(Pa.) 115, 21 AmD 432 (as sustaining 
this view). 

“After partition in kind is made, 
the judgment by operation of law 
attaches to the allotted share of the 
judgment debtor as of its original 
dien, or, in case of sale, is transferred 
‘to his share in the fund.” Marion 
County Lumber Co. v. Tilghman Lum- 


SE 45; 
Eq. 21; 


3 
y 


In the absence of statute pro- 
viding otherwise,®° a judgment creditor of one of 
the cotenants is not a necessary party to the pro- 
And in the absence of stat- 
utes authorizing them to be joined as parties®? nei- 
ther judgment creditors of a decedent whose estate 
is to be partitioned®*? nor judgment creditors of the 
cotenants®* are proper parties whether the parti- 
tion decreed is in kind or by sale for division of the 
proceeds, since their rights cannot be affected in 
And it has further been held that a 
statute, providing that the court, on motion of either 
party in a partition suit, shall direct a creditor hav- 
ing a judgment len on the undivided share of one 
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the parties.°°® 


In General. 


ber Co., supra. 
62. See cases infra this note. 
[a] In Indiana, under a statute 
providing that any joint tenant or 
tenant in common may apply for par- 
tition setting forth the description 
of the premises and the rights and 
titles therein ‘of the parties inter- 
ested,’ it has been held that a judg- 
ment creditor of a decedent whose 
land is sought to be partitioned 
among the heirs is a proper party to 
the suit. Clark v. Stevenson, 73 Ind. 
489; A. Kiefer Drug Co. v. De Lay, 
63 Ind. A. 639, 115 NE 71. See Milli- 
gan v. Poole, 35 Ind. 64 (dictum). 
63. Waring v. Waring, 3 AbbPr 
(N. Y.) 246; Sebring v. Mersereau,. 9 
Cow. (N. Y.)) 344. [afé, Hopk..501); 
beet. v. Copeland, 7 Johns. Ch. (N. 
Y.) 140 


64. Talbott v. Campbell, 67 SW 53, 
23 KyL 2198; Thruston v. Minke, 32 
Md. 571. 

65. See cases supra notes 63, 64. 

66. Gardner v. Luke, 12 Wend. (N. 
Wee269: 

Pri Parties plaintiff see supra § 


Right to intervene see infra § 284. 

68. King v. Donnelly, 5 Paige (N. 
Y.) 46 (where a trustee holding the 
legal title to an undivided interest 
has never- acted and has disclaimed 
or refused to accept the trust, and 
the beneficiaries are before the court 
as parties, it is not necessary to ap- 
point a new trustee for the purposes 
of action, the view being taken that 
the beneficiaries are fully competent 
to protect their own interests). 

[a] Contrary view was taken in 
Parkhill v. Doggett, 135 Iowa 113, 112 
NW 189 (w‘hich holds that it is neces- 
sary, in case of disclaimer by the 
trustee and refusal to act for the 
court, to appoint a new trustee and 
that he should be made a party). 

69. Nelson v. Haisley, 39 Fla. 145, 
22 S 265 (the trustee of a cotenant 
defendant is not a proper party to 
represent the title held by him for 
the benefit of his cestui que trust 
after the death of the latter unless 
it is shown that the trust continued 
after such death and that the trus- 
tee has powers and title sufficient to 
authorize him to represent the prop- 
erty sought to be partitioned without 
the presence of his new cestui que 
trust as a party defendant). 

70. Welch v. Agar, 84 Ga. 5838, 11 
SE 149, 20 AmSR 380. 

71. Curlee v. Scott, 207 Ala. 478, 
93 S 393; Braker v. Devereaux, 5 
PaizewCN. ¥.) 615. 

72. Towa.—Parkhill v. Doggett, 
135 Iowa 1138, 112 NW 189. 

Md.—Numsen v. Lyon, 87 Md. 381, 
39 Pc Boise 

J.—Mackey v. Mackey, (Ch.) 63 
A 984 

Pa. —Kenyon v. Davis, 219 Pa, 685; 
69 A 62; Reid v. Clendenning, 193 Pa. 
406, 44 A 500. 

Tenn.—Glasscock v. Tate, 107 Tenn. 
486, 64 SW 715. 

[a] Rule applied.—(1) Where a 
cotenant by will vests the legal title 
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of the parties to be made a party, does not make it 
incumbent on the court to make such creditor a par- 
ty, in the absence of any motion therefor by one of 


[§ 264] k. Trustees and Cestuis Que Trust®’—(1) 
Trustees. 
circumstances, as where the trustee has disclaimed or 
refused to accept the trust,°* or where his powers 
as trustee have ceased on the death of his cestui que 
trust,®® one who holds the legal title in trust for 
others to the entire premises sought to be parti- 
tioned,*® or to an undivided interest therein,’+ is a 
proper party defendant to the action, and it has also 
been generally held that one holding legal title in 
trust for another to an undivided interest in the 
estate sought to be partitioned,’? or to the whole 
estate by deed?® or will,’* for the beneficiaries there- 


Except under exceptional 


to his undivided interest in a trustee 
for the benefit of his children with 
power to sell his interest, the trustee 
is a necessary party in a suit for par- 
tition by the other cotenants against 
the widow and children of the testa- 
tor. Mackey v. Mackey, (N. J. Ch.) 
63 A 984. (2) Where a trust has been 
created for that portion of an estate 
devised to a minor to be so held un- 
til the minor attains his majority, a 
trustee who is vested with the title 
is a necessary party to a partition of 
the estate which in any manner af: 
fects the interest of the devisee dur- 
ing his minority. Parkhill v. Doggett, 
135 Iowa 113, 112 NW 189. (3) Where 
a testator devises his property, share 
and share alike, to his children, ex- 
cept that the shares of two of them 
are vested in a trustee to pay over 
the income therefrom to the bene- 
ficiaries, the trustee is a necessary 
party to proceedings to partition tes- 
tator’s estate. Reid v. Clendenning 

193 Pa. 406, 44 A 500. (4) A trustee 
under a will holding legal title to 
one half of the estate devised for the 
life of one of the devisees is a neces- 
sary party to any proceeding to par- 
tition the property devised. Glass- 
cock v. Tate, 107 Tenn. 486, 64 SW 


ADs 
73. Hunter v. Brown, 7 B. Mon.’ 
Gey: 283; Huckabee v. Newton, 23 
(OSes 395. But see Welch v. Agar, 


S4 Ga. 583, 11 SE 149, 20 AmSR 380 
(where it was held that such trustee 
was a proper, but not a necessary, 
party). 

“There can be no doubt that in con- 
tests over real estate where the fee 
is involved, that the holder of the le- 
gal title is a necessary party, other- 
wise the fee cannot be disposed of so 
as to be binding and effectual; and 
this applies as well to a trustee hold- 
ing for: the benefit of others as to 
parties holding for themselves.” 
Huckabee v. Newton, supra. 

[a] Reason for rule.—‘‘At law the 
proceeding stops with the ascertain- 
ment of the different shares, and plac- 
ing the parties in possession. In 
equity ‘it proceeds upon conveyances 
to be executed by the parties,’ and 
cannot be effectually had without 
them: (Story’s Equity, -sec. 652; 42 
Sch. & Lef. 371-2.) And as the Court 
does not decree conveyances from 
parties having equitable titles merely, 
it follows that where those immedi- 
ately interested in the partition have 
equitable and not legal title, the hold- 
ers of the legal title should be be- 
fore the Court, so that by the con- 
veyance from him, the object of the 
proceeding may be completely at- 
tained, and the litigation on the sub- 
ject fully ended.’ Hunter v. Brown, 
7 B. Mon.. (Ky.) 283. 

74. Wilson v. Jackson, 193 Ky. 101, 
235 SW 28 (under a statute providing 
that, if a will gives to a trustee 4 
discretionary power to sell the prop-~ 
erty, the court shall not have power 
to order a sale of it without the con- 
sent of the trustee, a testamentary 
trustee of property devised to plain- 


378 [47 C.J.] 
in designated, is a necessary party to the action, and, 
if the trustee dies leaving the trust unexecuted if 
the estate be one of inheritance, the trustee’s heirs 
or other proper representatives must be made par- 
ties.7° 

Cestuis que trust. Where the legal title to an un- 
divided interest in property is vested in one person in 
trust for another upon an active valid trust, it has 
been held?® or said’? that the cestui que trust is 
not a necessary party to an action to partition the 
property, it being sufficient to make the trustee a 
party, as he has the right to appear in behalf of the 
cestui que trust.7* But if the trust is invalid, the 
cestul que trust is a necessary party to the suit to 
make the decree binding upon his interests in the 
premises.7® A cestui que trust holding a mere fu- 
ture, contingent, remainder interest in land, the legal 
title to which was vested in a trustee with power to 
sell, is not a necessary party to a suit for partition, 
the ownership of those ultimately entitled to the 
funds arising from the sale’s being sufficiently rep- 
resented in the suit in the person of the trustee.°° 
Where the trust has terminated and title to the land 
involved has, by virtue of the instrument creating 


the trust, vested in the cestuis que trust, they must, 


be made parties to an action for partition and sale 
of the land in order to divest their title.®1 

[§ 265] (2) In Deed of Trust To Secure Debt. 
Since trustees in deeds of trust to secure a debt on 
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the entire premises or an undivided part thereof 
necessarily stand on the same footing as mortga- 
gees,®2 under rules above stated,** in the absence of 
some statute authorizing or requiring it,** trustees in 
a deed of trust covering the entire premises sought 
to be partitioned,’ or an undivided interest there- 
in,*° are not necessary parties to an action for parti- 
tion either in kind’? or by sale for division,**® al- 
though there is authority to the contrary of this last 
proposition, the reason assigned being the analogy 
of the action to a ereditor’s suit.*® 

Beneficiary. So, also, as is the case with other 
cestuis que trust,®° in the absence of statutory reg- 
ulation of the matter,?? the beneficiary in a deed of 
trust of an undivided interest in premises sought oy 
be partitioned in kind is not a necessary party,°? 
although there is some authority that_he is a neces- 
sary party if the object of the suit is a sale for divi- 
sion.?? . 

Assignee of notes secured by trust deed. Where 
the plaintiff in a partition suit asks that the notes 
be paid out of his share of the money realized from 
its sale, his failure to make the assignee of the note 
a party is fatal.® 

o[{§ 266] 1. Executors and Administrators.°® Since 
the title to a decedent’s real estate vests in his heirs 
or devisees®® who alone are entitled to possession,?* 
and his executor or administrator has no title there- 
in or right to the possession thereof,’® the weight 


Harbison 


tiffs and defendants until the young- 
est became of age is a necessary par- 
ty to an action for sale for partition 
of the property devised). 

75. Huckabee v. Newton, 23 S. C. 


ome y. Davis, 219 Pa. 585, 


[a] Thus it has been held that, 
where a testator gives a share of his 
estate to a trustee to pay over the 
income, and at the trustee’s discre- 
tion a portion of the principal to tes- 
tator’s son during life, and upon his 
death to pay over the principal to 
the son’s children, or, in default of 
such children, to testator’s other chil- 
dren, the trustee of such share is the 
proper party in partition proceedings, 
and it is not necessary to join the 
son as a party in such proceedings, or 
to appoint a trustee for the son’s un- 
born children to act asa party. Ken- 
yon v. Davis, 219 Pa. 585, 69 A 62. 

77. Braker v. Devereaux, 8 Paige 
CN: Y.)) 513. 

78. Salisbury v. Slade, 160 N. Y. 
278, 54 NE 741. 

[a] And especially is this so where 
“it is provided by statute that every 
express trust, valid, as such, in its 
creation, shall vest the whole estate 
in the trustees, in law and in equity, 
subject only to the execution of the 
trust and that the persons for whose 
benefit the trust is created shall take 
no estate or interest in the lands, but 
may enforce the performance of the 
trust in equity. Salisbury v. Slade, 
160 N. Y. 278, 54 NE 741. 

79, Braker v. Devereaux, 8 Paige 
(N. Y.) 513. 

80. Collins v. Crawford, 103 SW 
537, 214 Mo. 167, 112 SW 538, 127 
AmSR 661. 

81. Miller v. Wright, 109 N. Y. 194, 
16 NE 205. 


82. See Mortgages §§ 8-15. 

83. See supra §§ 260, 261. 

84. See statutory provisions. 

{a] In Missouri (1) where the 


statutes provide that every person 
having any interest in the premises, 
whether in possession or otherwise, 
shall be made a party and that the 
petition shall describe the interests 
of every person who upon any con- 


tingency may be, or become, entitled 
to any beneficial interest in the prem- 
ises, it has been uniformly held that 
the trustee in a deed of trust upon 
lands or any interest therein sought 
to be partitioned is a proper party to 
an action for partition (Byars v. 
Howe, 311 Mo. 14, 276 SW 43; Beck- 
er v. Stroeher, 167 Mo. 306, 66 SW 
1083; Hiles v. Rule, 121 Mo. 248, 25 
SW 959; Harbison v. Sanford, 90 Mo. 
477, 3 SW 20; Yates v. Johnson, 87 
Mo. 213 [dictum]; Reinhardt v. Wen- 
deck, 40 Mo. 577 [expl and dist Alex- 
ander v. Warrance, 17 Mo. 228], (2) 
and that, too, although no relief is 
asked against him (Reinhardt v. Wen- 


deck, supra). 

85. Martin v. Martin, 95 Va. 26, 
27 SE 810; Helmick v. Kraft, 84 W. 
Va. 159, 99 SE 325. 

86. Helmick v. Kraft, supra; Wal- 
dron v. Harvey, 54 W. Va. 608, 46 SE 
603, 102 AmSR 959. 

87. Waldron v. Harvey, supra. 

88. Helmick v. Kraft, 84 W. Va. 
159, 99 SE. 325. 

89. Conrad v. Fuller, 98 Va. 16, 
34 SE 893. 


90. See supra § 264. _ 
91. See statutory provisions. 
[a] In TIllinois, under a _ statute 


providing that every person having 
any interest in the premises who is 
not a petitioner shall be made a de- 
fendant, the owners and holders of 
notes secured by trust deeds to an un- 
divided interest in real estate are 
necessary parties in partition pro- 
ceedings. Vogle v. Brown, 120 Ill. 
338, 11 NE 327, 12 NE 252; Finlen v. 
Foster, 211 Ill. A. 609. 

{[b] In Missouri (1) under stat- 
utes providing that every person havy- 
ing any interest in the premises, 
whether in possession or otherwise, 
shall be made a party and that the 
petition shall describe the interests of 
every person who upon any contin- 
gency may be, or become,, entitled to 
any beneficial interest in the prem- 
ises, it has been uniformly held that 
the beneficiary in a deed of trust upon 
land or any interest therein sought to 
be partitioned is a proper party to the 
action (Byars v. Howe, 311 Mo. 14, 
276 SW 43; Becker v. Stroeher, 167 
Mo. 306, 66 SW 1083; Hiles v. Rule, 


121 Mo. 248, 25 SW 959; 
v. Sanford, 90 Mo. 477, 3 SW 20; Yates 
v. Johnson, 87 Mo. 213 [dictum]; 
Reinhardt v. Wendeck, 40 Mo. 577), 
(2) although no affirmative relief is 
asked against him (Reinhardt v. 
Wendeck, supra), (3) and that if the 
beneficiary is dead his administrator 
should be made a party to the suit 
(Harbison v. Sanford, supra). (4) 
It has been held, however, that this 
principle has no application to a 
beneficiary in a deed of trust executed 
after a partition suit has been com- 
menced (Becker v. Stroeher, 167 Mo. 
306, 66 SW 1083) (5) and that the 
beneficiary will be bound by the judg- 
ment without being joined as a par- 
ty and that he will thereafter be pre- 
cluded from asserting any claim ad- 
verse to the interests of the persons 
claiming under the judgment (Beck- 
er v. Stroeher, supra). 

92. Waldron v. Harvey, 54 W. Va. 
608, 46 SE 603, 102 AmSR 959. 

93. Conrad v. Fuller, 98 Va. 16, 
34 SE 893 (apparently on the theory 
that such an action is analogous to a 
creditor’s suit). See Barber y. Bar- 
ber, 195 N. C. 711, 143 SE 469 (where 
it was held, without mentioning any 
statute, that parties acquiring an un- 
divided interest of a tenant in com- 
mon through a deed of trust are prop- 
er parties to a suit for partition by 

Davis v. Loessin, 


sale). 

94. (Tex. Civ. 
A.) 26 SW 923. 

95. Executor or administrator: 
As party plaintiff see supra § 237. 
Right to intervene see infra § 287. 

96. See Executors and Adminis- 
trators § 594. 


; oF: See Descent and Distribution 
98. See Executors ana Administra- 


tors § 594. 

“At common law, ton executor or 
administrator is the representative of 
the personalty only. By virtue of 
his office, he had no right to the pos- 
session of the lands of the testator, 
or intestate. If the lands were de- 
vised, they passed to the devisees; 
if not devised, they descended to the 
heir-at-law, who alone was entitled 
to the possession.” Tindal v. Drake, 
51 Ala. 574, 578. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of authority is to the effect that, in the absence of 
statutory requirement or authorization,®® the execu- 
tor or administrator is not a necessary? or proper?. 
party to an action for the partition of real estate, 
especially where it does not appear that the personal 
property of deceased is insufficient to pay his debts,* 
or where it does not appear whether the estate was 
administered or not.* And the foregoing rule applies 
with equal force whether the action is to partition 
land entirely. owned by decedent,® or in which he 
owns an undivided interest as cotenant.® 
vious reasons the personal representative of one who 


99. See cases infra this note. 

[a] In Alabama (1) where on the 
death of the ancestor the title to 
lands goes to his heirs with the right 
to immediate possession subject only 
to the statutory authority of the per- 
sonal representative to rent them and 
to obtain a judicial order of sale for 
the payment of debts or for distribu- 
tion, it has been held that the ad- 
ministrator is not a necessary party 
to an action for the partition of the 
decedent’s estate if it be shown that 
there are no debts. Leddon v. Strick- 


land, (Ala.) 118 S 651; Marshall v. 
Marshall, 86 Ala. 383, 5 S 475. See 
Whitehead v. Boutwell, (Ala.) 117 S 


623 (where existence of personal es- 
tate and debts were shown). (2) 
Some of the decisions, however, hold 
that, where land of which a decedent 
is the sole owner (Davis v. Bingham, 
111 Ala. 292, 18 S 660; McEvoy v. 
Leonard, 89 Ala. 455, 8 S 40), (3) or 
in which he has an interest as coten- 
ant (McQueen v. Turner, 91 Ala. 273, 
8 S 863), (4) is to be sold for parti- 
tion, it is the safer practice to make 
the personal representatives parties 
unless averment and proof are made 
that his estate owed no debts. And 
some go further and hold that in the 
absence of a showing that there are 
no debts, the personal representatives 
must be made parties (Chandler v. 
Home Loan Co., 211 Ala. 80, 99 S 723; 
Winsett v. Winsett, 203 Ala. 373, 83 
S 117), (5) or an administrator ad 
litem appointed by the court (Chand- 
ler v. Home Loan Co., supra; Winsett 
v. Winsett, supra). 

{[b] In Missouri, under a statute 
providing that, until final settlement 
of the estate, the interest of the par- 
ties in the land or in the proceeds of 
the sale thereof shall be subject to 
claims against the same, it has been 
held that the executor or administra- 
tor has such an interest in the par- 
tition proceedings as makes him at 
least a proper, if not a necessary, 
party to the suit. Budde v. Reben- 
ack, 137 Mo. 179, 38 SW 910. See 
Perkins v. Goddin, 111 Mo. A. 429, 85 
SW 936 (as sustaining this view). 

[c] In New York (1) by statute, 
if action is brought to partition an 
estate within less than three years 
from the time letters of administra- 
tion were issued, the administrator of 
decedent should be made a party. 
Bender v. Terwilliger, 166 N. Y. 590, 
59 NE 1118. (2) But it has been held 
that a statute providing that, in an 
action for partition, the personal rep- 
resentatives of a deceased person 
who, if living, should be a party to 
the action must be made parties de- 
fendant, applies only to the case of a 
deceased owner of an undivided share 
of the land and not to the common 
ancestor of the parties asking parti- 
tion. Underhill v. Underhill, 6 App. 
Div. 78, 79, 39 NYS 468 (“the common 
ancestor can in no sense be a person 
‘who, if living, should be a party to 
said action,’ because if he were living 
there could be no such action’). (3) 
And in any event, since there is no 
presumption that a person who has 
not been heard from made a will in 
which he nominated an executor, a 
supposititious executor was not a 
necessary party to a partition suit. 
Snyder v. Parezo, 151 App. Div. 110, 
135 NYS 960: 
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[d] In South Carolina (1) by rule 
of court, the administrator is required 
to be made a party to an action tror 
partition of decedent’s estate. In re 
Worley, 49 S. C. 41, 26 SE 949; Wil- 
liams v. Mallory, 33 S.-C. 601, 11 SH 
1068. (2) But it has been held that 
the necessity for a compliance with 
this rule is obviated by a complaint 
in partition which alleges that the 
estate owed no debts (De Hay v. 
Smith, 118 S. C. 78, 109 SEH 800. But 
see In re Worley, supra [where it 
was held that an allegation in the 
complaint that the funds in the ad- 
ministrator’s hands are largely more 
than sufficient to pay the debts and 
expenses of administration does not 
obviate the necessity for making the 
administrator a party because the 
court has no way of knowing whether 
this is true or not unless the adminis- 
trator is made a party and answers or 
denies the averment]), (3) or where, 
on demurrer to the complaint for 
failure to make the administrator a 
party, plaintiffs indicate a willingness 
that provision in the decree should be 
made for the payment of any debts of 
the estate (De Hay v. Smith, supra); 
(4) and it has further been held that 
the rule is merely a rule of practice 
not jurisdictional in its nature (De 
Hay v. Smith, supra; Gladden v. 
Chapman, 106 S. C. 486, 91 SE 796). 

1. Fla—Lyon v. Register, 36 
Fla. 273, 18 S 589. 

Ill.—Dicus v. Sherer, 277 Ill. 168, 
115 NE 161; Stollard v. Nycum, 240 
Ill. 472, 88 NE 1003; Manternach v. 
Studt, 240 Ill. 464, 88 NE 1000, 130 
AmSR 282. 

La.—Hewes v. Baxter, 46 La. Ann. 
1281, 16 S 196; Union Nat. Bank v. 
Choppin, 46 La. Ann. 629, 15 S 304. 

Mich.—Mertens v. Cook, 135 Mich. 
35, 97 NW 47. 
re v. Newton, 46 Miss. 

N. J.—Wittel v. Wittel, 82 N. J. Eq. 
229, 91 A 722; Speer v. Speer, 14 N. 
J. Eq. 240. 

Tex.—Doll v. Mundine, 7 Tex. Civ. 
A. 96, 26 SW 87. 

2. Fla.—WNelson v. Haisley, 39 Fla. 
145, 22 S 265; Lyon v. Register, 36 
Fla. 273, 18 S 589. 
pea teer oe oeter v. Newton, 46 Miss. 

Mo.—Throckmorton v. Pence, 121 
Mo. 50, 25 SW 843. 
oan J.—Speer v. Speer, 14 N. J. Eq. 

N. C.—Garrison v. Cox, 99 N. C. 
478, 6 SE 124. 

W. Va.—George v. Brown, 84 W. 
Va. 359, 99 SE 509. 

[a] The reason is that in any case 
a partition will not affect any rights, 
legal or equitable, which the creditor 
may have. If the land is liable for 
debts before the partition, it will re- 
main so afterward. Speer v. Speer, 
14 N. J. Eq. 240. 

[b] Contrary to weight of author- 
ity see Parks v. Van Dergriff, (Tenn. 
Ch. A.) 57 SW 177 (which, apparently 
not in reliance on any statutory pro- 
vision, holds that an administrator 
is a proper party to a suit for par- 
tition of his intestate’s estate). 

8. Dicus v. Scherer, 277 Ill. 168, 
115 NE 161; Stollard v. Nycum, 240 
Ill. 472, 88 NE 1003: Mertens v. Cook, 
135 Mich. 35, 97 NW 47. 

4 Mertens v. Cook, supra. 
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holds only a life estate is not a necessary party to a 
suit for partition between the remaindermen.’ 

If the bill seeks other relief in addition to parti- 
tion, it may be proper or even necessary to join the 
personal representatives as parties.® 
sult does not necessarily follow in all cases where 
relief in addition to partition is sought by the bill.® 

Personal property. Since the title?® and right of 
possession!! of personal property are in the personal 
representatives until completion of administration 
or distribution or expiration of the time therefor, 
the rule is that, if a partition is sought of personal- 


But this re- 


5. I11.—Stollard v. Nycum, 240 Ill. 
472, 88 NE 1003; Manternach v. 
Studt, 240 Ill. 464, 88 NE 1000, 130 
AmSR 282. 

Mich.—Mertens v. Cook, 135 Mich. 
35, 97 NW 47. 

Mo.—Throckmorton v. Pence, 121 
Mo. 50, 25 SW 843. és 

N. J.—Wittel v. Wittel, 82 N. J. Eq. 
229, 91 A 722; Speer v. Speer, 14 N. 
J. Eq. 240. 

N. C.—Garrison v. Cox, 99 N. C. 478, 
6 SH 124. y 

6. Nelson v. Haisley, 39 Fla. 145, 
22 S 265; Lyon v. Register, 36 Fla. 
273, 18 S 589; Hewes v. Baxter, 46 
La. Ann. 1281, 16 S 196; Union: Nat. 
Bank v. Choppin, 46 La. Ann. 629, 15 
S 304; Foster v. Newton, 46 Miss. 661; 
Doll v. Mundine, 7 Tex. Civ. A. 96, 26 
SW 87. 

7. McCreary v. Burns, 17 S. C. 45. 

8. Whitehead v. Boutwell, (Ala.) 
117 S 623; Tindal v. Drake, 51 Ala. 
574; Claussen v. Claussen, 279 Ill. 
99, 116 NE 693; Bennett v. Bennett, 
84 Miss. 493, 36 S 452. 

[a] Seeking accounting.—If the 
bill also seeks an account of the 
rents and profits which accrued 
prior to decedent’s death, the person- 
al representatives are necessary par- 
ties unless facts are averred which 
show that there is no necessity for 
administration of his estate. Tindal 
v. Drake, 51 Ala. 574; Bennett v. 
Bennett, 84 Miss. 493, 36 S 452. 

[b] Seeking assignment of dower. 
—wWhere a husband deserts his wife 
and a decree of divorce is entered 
settling all her interests in his real 
property without preserving her 
homestead right, but she continues to 
occupy the homestead, in a subse- 
quent proceeding, for partition and 
assignment of dower after the hus- 
band’s’ death, his administrator 
should be made a party for the’ pur- 
pose of properly disposing of the 
rents due the estate, as he is the only 
person who can legally sue for, and 
recover, debts due deceased. Claus- 
a v. Claussen, 279 Ill. 99, 116 NE 

9. See cases infra this note. 

[a] Seeking accounting for rents 
and profits.—(1) If a bill seeks a par- 
tition of lands and an account of 
rents and profits which accrued after 
the death of a deceased tenant in 
common, the personal representatives 
are not necessary parties, and this 
is so although a statute confers on 
the personal representatives author- 
ity to collect rents and to obtain a 
judicial decree for the sale of the 
land of their testator or intestate. 
Tindal, Vv, Drake, i151 Alawi5 74, (2) 
Where an executor was made party to 
an action for partition in order to 
compel him to account for rents 
charged to have been collected by 
him, but the evidence showed that 
the rents were collected by him as 
agent for another party, and not as 
executor, his motion to dismiss the 
complaint against him as executor 
should have been granted by the in- 
terlocutory judgment. Skidmore v. 
epee 143 App. Div. 407, 128 NYS 

10. See Executors and Administra- 
tors § 710. 
dane See Descent and Distribution 3 
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ty, the personal representatives would be indispensa- 
ble parties,+? unless the bill avers the existence of 
particular facts which have been held to dispense 
with the necessity of tracing title through them;** 
and the rule has been held not to apply to a suit for 
partition brought twenty-eight years after the death 
of decedent, for whose estate no administrator was 
ever appointed.?* 

[§ 267] m. Lessors and Lessees.t° While, as ap- 
pears from the decisions of the several jurisdictions 
noted below, different considerations prevail where 
the lease does not affect the whole estate sought to 
be partitioned,!® the general rule is that, where the 
entire premises sought to be partitioned are subject 
to a lease, the Tesseo is not a necessary party, whether 
the partition asked be in kind or by sale for division 
and distribution of the proceeds; and, if it be as- 
sumed that the terms of a local statute réquire such 
lessees to be made parties, the statute has no applica- 
tion to persons not shown to have any definite or 
subsisting leasehold interest in the premises sought 
to be partitioned.1§ 

Lessee of a life tenant, whose lease-is terminated 
by the death of the latter, has been held a proper 


party to a suit for partition between owners of the , 


fee where he has a right of emblements as to crops 


12. Tindal v. Drake, 51 Ala. 574; 


ee v. Kendrick, 4 J. J. Marsh. | ognizing rule). 


PARTITION 


Cas1913D 1163 (both apparently rec- 


[§§ 266-269 


_ growing on the leased premises at the time of the 


life tenant’s death.t® 

Oil and gas leases. Lessees of oil and gas in prem- 
ises sought to be partitioned by the lessors are not 
necessary parties whether the partition awarded be 
in kind or by sale for division.?° And in an action 
by the lessees in an oil and gas lease for partition of 
their interests thereunder, the lessors are not neces- 
sary parties.*+ 

[§ 268] n. Holders of Easements.??_ Unless it is 
intended to attack the easement,?* holders of ease- 
ments in property sought to be partitioned are ordi- 
narily neither necessary?* nor proper®® parties to 
the action; and the rule has been applied in respect 
of railroad rights of way across the lands in suit?°® 
and easements of light and air.*7 Where, however, 
the validity of the easement is in dispute, it has been 
held that the party claiming the easement is a prop- 
er,28 and even a necessary, party if the conveyance 
by which the easement was granted is not absolutely 
void;”° but it is otherwise where such a conveyance 
is considered wholly void.*° 

[§ 269] 0. Adverse Claimants*1—(1) In General. 
In the absence of statutory authorization,** one who 
claims. title adversely to the cotenants is neither a 
necessary®* nor a proper®‘ party defendant to a suit 


‘Hooper v. McAllister, 115 Mich: 174, 
73 NW 133; Bouvier v. Baltimore, 


(Ky.) F [a] Reason for rule (1) is that in] etc., R. Co., 65 N. J. L. 313, 47 A 772. 
13. Tindal v. Drake, 51 Ala. 574. neither case can the interests of the 27. Page v. Page, 301 Ill. 191, 133 
14. Anderson y. Smith, 3 Metc.| lessee be affected by the partition | NIX 6538. 

(Ky.) 491. decree. See cases supra this note. 28. Clarke v. Keating, 183 App. 
[a] Reason assigned is that the | (2) Partition, in these circumstances | Div. 212, 170 NYS 187 


lapse of such time affords an almost 
conclusive presumption that there 
were no debts and no necessity for 
the appointment of an administrator. 

Anderson v. Smith, 3 Mete. (Ky.) 491. 
’ 15. Bringing in lessees as new 
parties see infra § 283. 

16. See cases infra this note. 

[a] In Hawaii the lessee of an un- 
divided interest is a proper party. 
Scott v. Pilipo, 22 Hawaii 252 (hold- 
ing, however, that the rule does not 
extend to one who is merely shown 
to have collected rents without show- 
ing that he is interested in the sub- 
ject matter of the suit). 

{[b] In Maryland (1) it has been 
held that, if the property in suit is 
partitioned in kind, the lessee of an 
undivided interest for a long term is 
a necessary party in order that he 
may join the lessor in a deed of sev- 
erance (Thruston v. Minke, 32 Md. 
571, 575), (2) but that a lessee from 
year to year of an undivided interest 
is not a necessary party where a sale 
for partition is decreed (Thruston v. 
Minke, supra [‘‘the purchaser will 
take the estate subject to the existing 
rights of the tenants, and, of course, 
will be entitled, as assignee of the 
reversion, on the final ratification of 
the sale, to the rents falling due after 
the time of the sale made’’]). 

[ec] In an English decision it was 
held, without qualification, that the 
lessee of an undivided share in an 
estate sought to be partitioned is a 
necessary party. Cornish v. Gest, 2 
Cox Ch. 27, 30 Reprint 13. 

{d] In Ontario, in a memoran- 
dum decision, it was held that if the 
lease does not affect the entire estate 
the lessee may be a necessary party, 
but the circumstances under which 
he would be a necessary party were 
not stated. Fitzpatrick v. Wilson, 12 
Grant Ch. 440. 

17. Gailey v. Ricketts, 123 Ark. 18, 
184 SW 422; Brendel v. Ktopp, 69 
Md. 1,13 A 589; Etnier v. Pascoe, 275 
Pa. 308, 119 A 406; Peterman v. 
Kingsley, 140 Wis. 666 123 NW AS 2, 
133 AmSR 1107, See Pleak v. Cham- 
pia 7 B. Mon. (Ky.) 565; Du Rette 
v. Miller, 60 Or 91,0 UALS. Pp 202, Ann 


it is said, is in effect a partition of 
the estate in remainder, the lessee 
having an indefeasible right in the 
entire property paramount to the in- 
terest of the parties to the suit for 
partition. Etnier v. Pascoe, 275 Pa. 
308, 119 A 406. Compare Weise v. 
Welsh, 30 N. J. Eq. 431 (where prop- 
erty was devised for life with re- 
mainder over to several persons and 
the life tenant leased the property, 
on a bill filed for partition among the 
remaindermen on the death of the 
life tenant, the lessee who claims 
possession under the lease, notwith- 
standing the life tenant’s death, was 
a@ proper party, since his claim of 
lease, although the lease was void, 
constituted a cloud on title which 
would affect the price which the prop- 
erty would bring if a sale should be 
ordered). 

18. Jordan v: McNulty, 14 Colo. 
280, 24 P 460. 


crs Masters v. Newcombe, 227 Ill. 
oe ks 
20. Bethel College v. Gladdish, 204 


Ky. 10, 263 SW 659 (since their rights 
cannot be affected by the partition 
decree). 

21. Beardsley v. Kansas Natural 


Gas Co.7 78: Kans 571,596 P 859. 

22. Bringing in as new parties see 
infra § 283 

23. Simonds v. Rowe, 110 Misc. 
52, 180 NYS 677 [aff 185 NYS 954 
mem ]. 

24. : ; Page, 301 ll. 
191, 183 NE 658. 

Mass.—Weston v. Foster, 7 Mete. 

Mich.—Hooper v. McAllister, 115 
Mich. 174, 73 NW 133. 

N. J.—Bouvier v. Baltimore, etce., 


Reo. 65 WNicIE Lee 8 Lees Te AS 2: 
N. Y.—Simonds v. Rowe, 110 Misc. 
52, 180 NYS 677 [aff 185 NYS 954 


mem]. 

25. Weston v. Foster, 7 Metce. 
(Mass.) 297; Bouvier v. Baltimore, 
CCG ws COnm GOWN... Jilin solo 4 Ameo. 

[a] Reason is that the easement 


will not in any way be affected by the 


partition. Weston v. Foster, 7 Mete. 
(Mass.) 297. 
26. Weston v. Foster, supra; 


[a] Where easement extinguished. 
—Where partition was sought of 
lands previously subject to a right 
of way to a private burial ground, 
plaintiff could join ah holders of 
burial rights, so as to extinguish the 
clouds on his title, consisting of their 
claims to the way, after removal of 
all the bodies, which extinguished 
their rights. Clarke v.. Keating, 183 
App. Div. 212, 170 NYS 187, 188: 

29.° Ex p. Union Mfg., ete., Cons 
S. C. 265, 62 SE 259, 128 AmSR 908 
[disappr Charleston, ete; R: Co:i-v. 
Leech, 1350 SHC. 146,, 14 Sh 730] (Cin 
a jurisdiction where such convey- 
ance is not regarded as void, the 
grantee of an easement in the com- 
mon property in a conveyance by 
one of the cotenants is a neces- 
sary party to a suit for partition of 
the property). 

30. Pfeiffer v. California Univ., 74 
Cali-156;-13 8P 5622 Gna jurisdiction, 
where an attempted conveyance of an 
easement in property held in coten- 
ancy by one of the cotenants is con- 
sidered to be wholly void, the person 
to whom the attempted conveyance is 
made is not a necessary party to a 
suit to partition the common prop- 
erty). 

31. Right to intervene see infra § 


285. 
32. See infra text and notes 36-41. 
33. Descoteaux vy. Descoteaux, 33 


Que. Super. 269. 

34. U.S.—Beebe v. Louisville, etc., 
R. Co., 39 Fed. 481. See West v. Hast 
Coast ‘Cedar Co., 101 Fed. 615, 41 CCA 
528 (recognizing rule). 

Ala.—Hillens v. Brinsfield, 108 Ala. 
605, 18 S 604. 

Md.—Rice v. Donald, 97 Md. 396, 
55 A 620 (recognizipg rule). 

Mich.—McCamman vy. Davis, 162 
Mich. 435, 127 NW 329. 

Miss.—Nugent vy. Powell, 63 Miss. 

Philippine.—Reyes v. Cordero, 46 
Philippine 658 [expl and dist Araullo 
yv. Araullo, 3 Philippine 567]. 

W. Va.—Carberry v. West Virginia, 
etc., R. Co., 44 W. Va. 260, 28 SE 694. 

[al] Reason for rule.—-Where the 
proceedings for partition are brought 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 269-271] 


for partition. For obvious reasons, the rights of an 
adverse claimant not made a party cannot be affected 


by the judgment or decree.?° 


By statute,?® however, one who claims title ad- 
versely to the cotenant may be a proper party de- 
fendant,®* and if joined as such, the court will pro- 
ceed to investigate and determine all questions of 
conflicting or controverted titles,?* and if the facts 
warrant it, the court may, in addition to partition- 
ing the property, remove clouds and quiet title to 
It has generally been 
held, however, that persons claiming adversely to the 


the premises partitioned.*® 
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utes,*° and that plaintiff need not join them as de- 
fendants unless he sees fit to do so.** 


[§ 270] (2) Persons Holding Land Adversely to 


Cotenants.*? 


cotenants are not necessary parties under these stat- 


in a court of equitable jurisdiction, 
as is usually the case, and the title 
involved is a legal one, this conclu- 
sion is inevitable, in view of the 
general rule that in the absence of 
statute providing otherwise a court 
of equitable jurisdiction will not ex- 
ercise its power to partition land 
where the title relied on is a legal 
one and the title is in dispute or 
doubtful, but will either dismiss the 
bill without prejudice or retain the 
bill and stay the suit for a reasonable 
time to allow complainant an oppor- 
tunity to establish title at law. See 
supra §§ 89, 90. 

{b] Holder of tax title—A tax 
title is adverse to the title of the 
owners, so that the holder of the tax 
title is not a proper party defendant 
in a suit by one of the owners for 
partition. McCamman v. Davis, 162 
Mich. 435, 127 NW 329. 

[ec] Statutes not conferring right. 
—(1) A statute providing that “if the 
title of the complainant seeking par- 
tition or sale of land shall be 
controverted it shall not be neces- 
sary to dismiss the bill or de- 
lay the suit for an action at law to 
try the title, but the question of title 
shall be . . determined in said 
suit by the chancery court, which 
shall have power to determine all 
questions of title, and to remove 
clouds upon the title of any of the 
lands whereof partition is sought,” 
etc., does not authcrize a tenant in 
common to make defendants to his 
bill for partition persons claiming 
adversely to all the tenants in com- 
mon, but merely gives to the court 
having jurisdiction over proper par- 
ties power to settle all the conflict- 
ing claims of such parties without 
suspending the suit to await the re- 
sult of an action at law to settle 
legal titles, or of an independent suit 
in equity to cancel a cloud upon the 
title. Beebe v. Louisville, etc., R. Co., 
39 Fed. 481, 482. (2) Under a statute 
providing that circuit courts in eq- 
uity may decide all questions of law 
affecting the legal title that may 
arise in suits for partition between 
coparceners, in a suit in equity, for 
partition between parties’ entitled 
thereto, a stranger to them, claiming 
the land under a right wholly deny- 
ing the right under which partition 
is sought and distinct therefrom and 
hostile thereto, cannot be made a 
party and be compelled to submit his 
title to a court of equity. Carberry 
v. West Virginia, etc., R. Co., 44 W. 
Va. 260, 28 SE 694. 


35. Hall v. Caperton, 87 Ala. 285, 
6 S 388. See also infra § 417. 

36. See statutory provisions. 

37. Ill.—Brill v. Green, 316 Ill. 


583, 147 NE 446; Gage v. Lee, 309 Ill. 
614, 141 NE 397; Clark v. Zaleski, 
268 Ill. 427, 109 NE 321; Miller v. 
Miller, 263 Ill. 18, 104 NE 1078; Glos 
Vv. Garlin, £207 DL 1925 69 NE 1928; 
Graham v. Koop, 213 Ill. A. 576; San- 
ford v. Sanford, 167 Ill. A: 350. 

Ky.—Miller v. Pryse, 49 SW 776, 20 
KyL 1544 [dist McIntire v. McIn- 
tire, 82 Ky. 502 (on the ground that 
in that case the adverse claimant 
sought to be made a party to the 
partition! suit). 

N. Y.—Satterlee v. Kobbe, 173 N. Y. 
91, 65 NE 952} Townsend v. Bogert, 


; 
¥ 


126 N. Y. 370, 27 NE 555, 22 AmSR 


835; Johnson v. Aleshire, 130 App. 
Div. 178% 114.oNYS 1398); Wallace Vy 
Curtis, 29 Misc. 415, 61 NYS 994; 


DeBaum v. Pardee, 139 NYS 1077 [aff 
169 App. Div. 966 mem, 153 NYS 
1111 mem]; Spliess v. Meyer, 13 
NYS 70, 20 NYCivProc 157. 

Wis.—Morse vy. Stockman, 65 Wis. 
36, 26 NW 176. : 

Wyo.—Field v. Leiter, 16 Wyo. 1, 
90:°P 378, 92 P 622; 125 AmSR. 997. 

[a] Statutes conferring right.— 
(1) A statute providing that, in all 
suits for partition, whether by bill in 
chancery or by petition, the court 
may investigate and determine all 
questions of conflicting or contro- 
verted titles and remove clouds upon 
the titles of any of the premises 
sought to be partitioned. Miller v. 
Miller, 263 Ill. 18, 104 NE 1078. (2) 
A statute providing that a creditor or 
other person having a lien or interest 
which attaches to the entire property 
may be madea party and, if the right 
or interest of the party is unknown 
to plaintiff, that fact must be stated 
in the complaint, the statute being 
broad enough “to include intruders, 
trespassers or persons claiming title 
or some right adverse and hostile to 
the plaintiff.”” Satterlee v. Kobbe, 173 
IN; 6¥10915,095,, 65. NIB) 1952. elo. Samevet- 
fect Townsend v. Bogert, 126 N. Y. 
310; 728 INE 555, 22 “AmoiR, 835.) G) 
A statute providing that “any person 
may be made a defendant who claims 
an interest in the controversy ad- 
verse to the plaintiff.” Miller v. 
Pryse, 49 SW 776, 778, 20 KyL 1544. 
(4) A statute providing that the 
title or interest of plaintiff, as stated 
in the complaint, may be controverted 
in the answer and an issue of fact 
joined in the action triable by jury. 
Spliess v. Meyer, 13 NYS 70, 20 NYCiv 
Proc. chbi7: 

[b] Persons held not to have ad- 
verse interest within rule.—Where a 
grantor conveys his undivided inter- 
est in land to a trustee in trust for 
himself for life, and provides in the 
deed that on his death the trust shall 
cease and that the estate then in the 
trustee’s hands shall vest in the gran- 
tor’s children, and his cotenant brings 
suit against him and hiis trustee for 
partition, the grantor’s children can- 
not have an interest in the controver- 
sy adverse to plaintiffs within a stat- 
ute providing that any person may be 
made a defendant who has or claims 
an interest adverse to plaintiffs or is 
a necessary party to a complete de- 
termination or settlement of the ques- 
tion involved therein. Field v. Leiter, 
LG PWiyo. 1,90) PP 37s 92) Pe622s25 
AmSR 997. 

38. See cases supra note 37; 
supra §§ 89-105. 

39. See cases supra note 37; 
supra §§ 89-105. 


and 


and 


40. Gage v. Lee, 309 Ill. 614, 141 
NE 397; Clark v. Zaleski, 268 Ill. 427, 
109 NE 321; Miller v. Miller, 263 Il. 


18, 104 NE 1078; Glos v. Carlin, 207 
Ill. 192, 69 NE 928; Graham v. Koop, 


213 Til. A. 576; Sanford v. Sanford, 
oT TNE) AK 350: 
41. Miller v. Miller, 263 Ill. 18, 104 


NE 1078; Graham v. Koop, 213 Ill. A. 
Seek Sanford v. Sanford, 157 Ill. A. 


“The legislature,” it is said, has 


In the absence of special statutory au- 
thorization,*? one holding land adversely to all the 
cotenants is not a proper party to an action to par- 
tition the land.*# 

[§ 271] p. Owners of Life Estate.*® 
statutes permit partition between remaindermen, sub- 
ject to the life estate,*® the owner of the life estate 
is not, in the absence of a statutory requirement to 
that effect,*? a necessary party to such an ac- 


Where the 


recognized the fact that while some- 
times it might be very advisable and 
desirable that the clouds be removed 
from title, “there are cases where it 
would not be advisable to invite liti- 
gation over adverse titles.” Miller 
v. Miller, supra. To same effect San- 
ford v. Sanford, supra. 

“Tt is not incumbent upon the com- 
plainant to make holders of adverse 


‘titles parties to a suit where he de- 


sires only partition of interests in 
common.” Gage v. Lee, 309 Ill. 614, 
616, 141 NE 397. 

42. Partition of land held adverse- 
ly see supra § 111 et seq. 

43. See statutory provisions. 

[a] Statutes conferring authority. 
—Under statutes providing that all 
persons having any right, title, or in- 
terest in the premises which would be 
involved and necessarily affected by a 
complete partition or an absolute sale 
of the premises must, if known, be 
made parties to the action, one who 
claims to be in possession holding the 
premises adversely to the cotenant 
bringing suit for partition is a neces- 
sary party to the action. Sanidad v. 
Cabotaje,- 5 Philippine 204; Morse 
v. Stockman, 65 Wis. 36, 26 NW 176. 

[b] In New York one holding land 
adversely to the cotenants may be 
joined as a party to an action to par- 
tition it, and his right, title, and in- 
terest determined as an incident to 
the main relief. Kellum vy. Corr, 149 
App. Div. 200, 133 NYS 784; Lawrence 
v. Norton, 116 App. Div. 896, 102 NYS 


481. 

44. Cross v. Watson, 197 Ala. 171, 
72 S 394; Tilton v. Palmer, 31 Me. 
486; Baca v. Catron, 24 N. M. 242, 
173 =P 862; Rodriguez v. La Cueva 
Ranch Co., WigeNin My ZAG TSA eo Si 
BreCullough v. Ward, 76 New Eq. 454. 
79 A 438. 

[a] Reason is that the proceed- 
ings can have no effect upon his claim 
of title. Cross v. Watson, 197 Ala: 
171,472 .S 3945. Tilton) v. Palmer, Bie 
Me. 486. 

[b] Statute not conferring right. 
—A statute, providing that every per- 
son having an interest in the prem- 
ises, whether in possession or other- 
wise, Shall be made parties to the pe- 
tition, and, if one or more of such 
parties shall be unknown to petition- 
ers or where there may be any other 
impediments so that such parties can- 
not be named, the same shall be so 
stated in the petition, and persons in- 
terested in the premises whose names 
are unknown may be made parties to 
the partition by the name and de- 
scription of unknown owners of the 
premises, does not authorize the mak- 
ing of parties by the name of un- 
known owners who are in the open 
and notorious adverse possession of 
a part of the premises. Rodriguez v. 
ee oe Ranch Co., 17 N. M. 246, 134 


onde Parties plaintiff see supra § 
46. See supra § 176 et seq. 
47. See statutory provisions. 
[a] In Pennsylvania (1) under a 
statute authorizing partition, al- 


though there may be a life estate in 
part or parts of the property with 
remainders over in fee provided all 
the persons interested shall be made 
parties, it has been held that one 
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tion,*’ although, in accordance with the common-law 
rule that remaindermen are not entitled to partition 
of their interests except by the consent of the life 
tenant,*® it has been held without discussion, and in 
apparent contradiction to this rule, that the owners 
of the life estate were proper parties to a suit for 
partition between remaindermen.°° 

[§ 272] q. Remaindermen or Reversioners.*+ 
Where, under rules elsewhere stated,°? the rights of 
remaindermen or reversioners cannot be affected by 
the partition,®? remaindermen or reversioners are 
not, in the absence of statutory authorization,°* 
proper parties to an action for partition between the 
cotenants of estates in possession.®®> But in other 
jurisdictions, as elsewhere shown, where the rights 
of reversioners or remaindermen may be adjudicated 
in an action for partition between cotenants having 
estates in possession,°® if it is sought to bind estates 
in remainder or reversion in such action, all per- 
sons interested in the remainder or reversion are 
necessary parties.°7 In a suit by one life tenant 
against another for partition of their interests, re- 
versioners and remaindermen are not necessary par- 
ties, under a statute which merely authorizes life 
tenants in suits between them for partition to bring 
in remaindermen and to subject their shares to the‘ 
decree to be awarded,°® especially where a supple- 


who has a life estate in an undivided ; Ala. 165, 65 S 381; 
interest in property, the whole of 
which is sought to be partitioned, is 
a necessary party to the proceedings. 
Stickles v. Oviatt, 212 Pa. 219, “61 
A 908; Klingensmith’s Est., 130 Pa. 
516, 18 A 1064. (2) And if he does 


235 SW_18. 
582, 80 A 1078. 


PARTITION 


ledge, 157 Ala. 141, 
v. Johnston, 80 Ala. 395. 
Ky.—Turley v. Turley, 193 Ky. 151, 


Md.—Levering v. 


[§§ 271-272 


ment to the statute provides that, in actions for par- 
tition of lands devised by a parent to his children, 
of which lands any share is limited over, the pro- 
ceedings may be in conformity with the authority 
and practice of the chancery court as the same was 
before the passage of the statute.®°® 

Contingent remaindermen.®® Obviously, where 
vested remaindermen are not proper parties, contin- 
gent remaindermen are not proper parties.°+ But 
in jurisdictions where the rights of contingent, as 
well as of vested, remaindermen may be bound in 
proceedings for partition between the owners of the 
estate in possession,®°? contingent remaindermen in 
being must be made parties if it is sought to bind 
their interests,°? or represented by guardian or at- 
torney,°* unless a cestui que trust holds a mere fu- 
ture contingent remainder interest in land, the legal 
title to which is vested in a trusteé-with power to 
sell, in which case he is regarded as being sufficiently 
represented by the trustee.°> If the contingent re- 
maindermen are not in esse they cannot of course 
be made parties;®*® but in jurisdictions where it is | 
held that they may be bound by the decree in a suit 
for partition between cotenants of the estate in pos- 
session,®’ they will be considered as being virtually | 


“represented by the parties to the action in whom the 


have any in the reinvestment of the 
proceeds of the sale for partition). 


Cramton v. Rut- 
47 S 214; Gayle 


62. See supra § 931. 
63. Levering v. Gosnell, 115 Md. 
582, 80 A 1078; Campbell v. Stokes, 


Gosnell, 115 Md.|142 N. Y. 23, 36 NE 811 (dictum); 


Jenkins v. Fahey, 73 N. Y. 355; Paget 


nothing to confirm or ratify the par- 
tition it may be entirely set aside on 
his application. Klingensmith’s Est., 
supra. 

48. Flournoy v. Kirkman, 270 Mo. 
1, 192 SW 462. 


49. See supra § 175. 

50. Jones v. Jones, 138 Ga. 730, 
75 SE 1129. 

51. Remaindermen: 


As parties plaintiff see supra § 241. 
Contingent, right to intervene see in- 

fra § 284. 

52. In prior sections have been dis- 
cussed the following rules: (1) That 
estates not in possession are not sub- 
ject to partition. See supra § 79. 
(2) That remaindermen or reversion- 
ers are not entitled to partition be- 
tween themselves. See supra § 175. 
(3) That suits for partition cannot 
be brought by the holders of estates 
in possession against the holders of 
estates in remainder or reversion, or 
vice versa. See supra §§ 168, 170, 


182-184. 

53. See infra § 931. 

54. Plano Mfg. Co. v. Kindschi, 
131 Wis. 590, 594,111 NW 680, 11 


AnnCas 1039 (where, although hold- 
ing that under the statutes of that 
state a life tenant could only have 
partition of the life estate and that 
partition could not be made of the 
whole estate in land including the 
fee held by owners of the reversion, 
it was nevertheless held that under a 
statute providing that any person 
having an interest in the premises 
‘may be made a party defendant that 
it was clear “from the express pro- 
visions of the statute that all persons 
Having an interest in reversion are 
proper parties defendant,’ reaching 
apparently the conclusion that, al- 
though no decree could be rendered 
against the reversioners. or their 
rights in any way affected by it, they 
were nevertheless proper parties). 
55. Lawson v. Bonner, 88 Miss. 
235, 40 S 488, 117 AmSR 738; Max- 
well v. Goetschius, 40 N, J. L. 383, 


29 AmR 242; Stevens v. Enders, 13 
IN. dt e271 
56. See infra § 9381. 


57. Ala.—Culley' v. Elford, 187 


N. Y.—Campbell v. Stokes, 142 N. 
Y. 23, 36 NE 811; Moore v. Appleby, 
TOS MNi NY. 2875915 ON B37 75> Jenkins 
Vv. Mahey.) (oeNe Ye oops, Sullivan iv. 
Sullivan, 66 N. Y. 37; Paget v. Melch- 
er, 42 App. Div. 76, 58 NYS 913. 

N. C.—Bell v. Adams, 81 N. C. 118. 

Pa.—In re Gardiner, 4 Pa. 502 (rec- 
ognizing rule). 

Tenn.—Glasscock vy. Tate, 107 Tenn. 
486, 64 SW 715. 

“There can be no question that the 
remainderman will stand unaffected 
by the decree, if he is not made a 
party and brought properly before 
the court that his interests may be 
fairly and fully represented.” Gayle 
v. Johnston, 80 Ala. 395, 398. 

[a] Rule applied.—The will of T 
devised a share in certain real es- 
tate to G, in trust for the benefit of 
C during life, and upon his death “to 
assign, transfer and convey the said 
share” to his child or children, or in 
case he died leaving no child, then 
to his heirs-at-law. In an action for 
partition of such real estate, those 
entitled to the remainder in such 
share were not made parties. It was 
held that they were not concluded 
by the. judgment therein, that one 
claiming under a deed given on sale 
under such judgment could not give 
a. title so freed from reasonable doubt 
that one under contract to purchase 
the land could be required to take 
title. Moore v. Appleby, 108 N. Y. 
237, 15 NE 377%; 

[b] Partitions of personal proper- 
ty are within this rule. ‘Ramey v. 
Green, 18 Ala. 771. 

58. Buckis v. Townsend, 100 N. J. 
Eq. 374, 136 A 432. 

59. Buckis v. Townsend, supra. 

60. Cestui que trust of contingent 
remainder, title to which is vested in 
trustee see supra § 264. 

61. See supra text and note 55. 
See also Walsh v. Parr, 110 SW 300, 
33 KyL 242; Fritsch v. Klausing, 13 
SW 241, 11 KyL 788 (both holding 
that the rights of contingent remain- 
dermen are so remote that they are 
not necessary parties, especially 
where their rights are fully secured 
by the decree, if they should ever 


v. Melcher, 42 App. Div. 76, 58 NYS 
913; Guilbert v. Guilbert, 68 Misc. 
405, 124 NYS 564; Glasscock v. Tate, 
107 Tenn. 486, 64 SW 715. See Ayles- 
worth v. Crocker, 21 Ri I. 436, 44 A 
308 (under a statute providing for 
partition between the owners of the 
fee and remaindermen or reversion- 
ers whether the remainder be vested 
or contingent or whether it be to 
persons in being or not in being, and 
to be ascertained thereafter, provid- 
ed that all persons not in being at 
the time of commencing the suit in- 
terested in the estate be made par- 
ties and that the court shall appoint 
some discreet person to represent the 
interests of persons not in being, in 
partition proceedings where the es- 
tate is held by tenants in common in 
tail, the children of the first tenants 
in tail are proper parties to a bill for 
partition except as to those shares in 
which the entail has been barred, be- 
cause they have contingent interests). 
But see Smith’s Est., 2 Del. Co. (Pa.) 
423 (where it was held that con- 
tingent remaindermen are not neces- 
sary parties on the theory that the 
statute providing for the bringing in 
and binding the interests of remain- 
dermen applies to vested remainder- 
men only [in conflict with In re 
Gardiner, 4 Pa. 502 (where the su- 
preme court held that the rights of 
contingent as well as vested remain- 
dermen might be bound by a parti- 
tion decree) ]. 

[a] Thus a beneficiary, under a 
will taking an estate in remainder in 
an undivided one fourth of the resid- 
uary real eState, to vest in posses- 
sion on the death of his father and 
mother subject to the power of sale 
of executors in thes‘meantime, is a 
necessary party in an action by the 
executors for partition. Guilbert v. 
Guilbert, 68 Misc. 405, 124 NYS 564. 

64. Whitesides v. Cooper, 115 N. C. 
570, 20 SE 2965. 

65. Collins v. Crawford, 103 SW 
537 [aff 214 Mo. 167, 112 SW 538, 
pb ead heel ; 

f parks v. Cla 185 Mo. 
84 SW 40. ta ae 

67. See infra § 931, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 272-276] 


present estate is vested.®§ 


[§ 273] r. Persons Having Contingent Interests.°°® 
In the absence of special statutory regulation of the 
question, persons having contingent interests in lands 
sought to be partitioned are not necessary parties.’° 
However, the statutes of some jurisdictions’? author- 
ize or require persons having contingent interests 


to be made parties.*? 


[§ 274] s. Persons Having No Title or Interest** 
For obvious reasons, persons 
having no title or interest in lands sought to be par- 
titioned are neither necessary’* nor proper*® parties 
This rule has been ap- 
plied in respect of a mortgagee whose lien has ceased 
to be valid and is no longer an encumbrance,‘® a 
devisee who by the terms of the will could take only 
on a condition which had subsequently become im- 
possible,7” and a mere trespasser on the land.78 And 
in a suit for partition between tenants in common of 
an interest in real estate which has been carved out 
of the fee, such as the exclusive right to all the min- 
erals and metals in or upon the land forever, the 
owner of the fee qualified in quantity out of which 


—(1) In General. 


to a partition action or suit. 


68. Sparks v. Clay, 185 Mo. 393, 
84 SW 40; Cheesman y. Thorne, 1 
Edw. (N. Y.) 629. See supra § 167. 

69. Contingent remaindermen see 
“supra § 272. 

70. Frahm v. Seaman, 179 Iowa 
144, 159 NW 206. 

[a] Rule applied.—Where, in a di- 
vorce suit, the husband’s life estate 
in land is awarded to the wife by the 
decree, he is not a necessary party 
to a suit brought against her by her 
children as remaindermen in whom 
the title was vested subject to the 
life estate for a partition of the fee, 
as the husband’s interest in the sub- 
ject of the partition was at most 
contingent only. Frahm vy. Seaman, 
172 Iowa 144, 159 NW 206. 


71. See statutory provisions. 
72. Schmidt v. Schmidt, 292 Ill. 
275, 126 NE 736; Fogle v. Pindell, 


248 Mo. 65, 154 SW 81; Schwencke 
v. Haffner, 18 App. Div. 182, 45 NYS 


9372 

[a] Statutes construed and ap- 
plied.—(1) Where a daughter was 
disinherited by her father’s will but 
her share was not otherwise de- 
vised, she would be entitled to in- 
herit on the remote but not impos- 
sible contingency of intestacy, and 
would therefore be a proper party 
to an action to partition his estate. 
Bchwencke v. Haffner, 18 App. Div. 
182, 45 NYS 937. (2) But there is 
authority which seems opposed to 
this view, it being held that a minor 
heir who has no interest in the prem- 
ises sought to be partitioned other 
than the right, within a specified and 
unexpired time, to contest the will has 
no such interest as makes him a nec- 
essary party to the suit. Robertson 
‘vy. Brown, 187 Mo. 452, 86 SW 187, 
106 AmSR 485 (“the statutes do not 
mean that every person who might 
contest a will should be made a party 
to an action for the partition of land 
devised by will’). (3) And it has 
been held that persons having a con- 
tingent interest under a will not in 
the realty but in the personalty re- 
sulting from the equitable conversion 
of the land in accordance with the 
terms of the will are neither neces- 
sary nor proper parties. Wisner v. 
Curiel, 2 App. Div. 522, 37 NYS 1119. 
73. Persons who have parted with 
ae as party defendant see supra § 


74, Ark.—Gailey v. Ricketts, 123 
Ark. 18, 184 SW 422. 

Cal.—Richardson vy. Loupe, 80 Cal. 
490, 23 P 227 

Iil.— Schmidt v. Schmidt, 292 Il. 
275, 126 NE 736; Glanz v. Miller, 230 
Ill. 196, 82 NE 591; Schultze v. 
Schultze, 144 ill. 290, 33 NE 201, 36 
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such estate is carved has no interest whatever in the 


estate so created, and is not a necessary party.*® 
However, it has been held that, when it is uncertain 
whether or not certain persons have an interest in: 
land, it is error to decree a sale of such land with- 
out making such persons parties to the sui 

[§ 275] (2) In Possession. 


t.8° 
In the absence of a 


statute requiring it,8! one merely in possession of 


the land sought 
party.*? 


AmSR 432, 19 LRA 90. 
La.—Pfister v. Casso, 161 La. 940, 


109 S 770. 

Mass.—Fales v. Fales, 148 Mass. 42, 
ON Ey 6; 

pao aoe D vy. Overton, 293 SW 
371 


N. Y.—Miller v. Wright, 109 N. ¥. 
194, 16 NE 205; Canfield v. Ford, 28 
Barb. 336; Bamberger v. Stern, 105 
Mise. 394, 174 NYS 264 [aff 188 App. 
Div. 920 mem, 176 NYS 889 mem]; 
foes vy. Townshend, 1 AbbNCas 

iE 

S. C.—MecNish v. Guerard, 23 S. C. 
Eq. 66. 

Tex.—Wipff v. Heder, (Civ. A.) 41 
SW 164; New York, etc., Land Co. v. 
Hyland, 8 Tex. Civ. A. 601, 28 SW 
206; Doll v. Mundine, 7 Tex. Civ. A. 
96, 26 SW 87. 

Va.—Cooper v. Hepburn, 15 Gratt. 
(56 Va.) 551. 

W. Va.—Bush v. Ralphsnyder, 100 
W. Va. 464, 130 SE 807. 

Wis.—Tucker v. Chicago, etc. R. 
Co., 91 Wis. 576, 65 NW 515. 

75. Richardson v. Loupe, 80 Cal. 
490, 23 P 227; Glanz v. Miller, 230 
Ill. 196, 82 NE 591; Miller v. Wright, 
109 N. Y. 194, 16 NE 205; Vander- 
werker v. Vanderwerker, 7 Barb. (N. 
Y.) 221; Perkins v. Perkins, (Tex. 
Civ. A.) 166 SW 915. 

76. Townshend vy. Townshend, 1 
AbbNCas (N. Y.) 81. 

77. Schmidt v. Schmidt, 292 II. 
275, 126 NE 736; Cooper v. Hep- 
burn, 15 Gratt. (56°Va.) 6551, 

[a] Thus (1) where the provision 
of a will devising an estate to a hos- 
pital was to be operative only if tes- 
tator, his wife and ‘children, should 
die leaving no descendants, and so 
became inoperative when _ testator 
died leaving surviving a wife and 
sons, the hospital was ‘not a neces- 
sary party to a partition suit by the 
sons. Schmidt v. Schmidt, 292 Ill. 
275, 126 NE 736. (2) Where land 
was devised to M for life, remainder 
to his children, if any, and, if not, 
remainder to B, and M marries and 
has children, on petition by the 
guardian of the children for sale of 
the land B, having no interest, need 
not be joined. Cooper v. Hepburn, 15 
Gratt. (56 Va.) 551. 

78. Tucker v. Chicago, etc., R. Co., 
91 Wis. 576, 65 NW 5165. 

79. Canfield v. Ford, 28 Barb. (N. 
Y.) 336. 

80. Donahue v. Fackler, 21 W. Va. 


124. 

81. Wilson v. Wilson, 257 Ill. 296, 
100 NE 978; Wachter v. Doerr, 210 
Ill. 242, 71 NE 401 (both holding that 
under a statute providing that the 


petition must set forth the interests 


to be partitioned is not a proper 


[§ 276] t. Infants and Insane Persons.** As else- 
where shown, it constitutes no objection to partition: 
that some of the cotenants are minors;** and, in- 
asmuch as all the cotenants are indispensable parties 
to proceedings for partition,®® it necessarily follows. 
that if infant cotenants do not join as plain- — 
tiffs, as they may do,®° they must be made de- 
fendants by representation or otherwise®’ in the: 
absence of statutory provisions to the contrary.*® 
It has been held that, in the absence of statute re- 
quiring the guardian of an infant to be made a party 
to a suit for partition of land in which the ward is 
interested, the guardian is not a necessary party 


of all persons in the land sought to 
be partitioned and that every person, 
whether in possession or otherwise, 
who is not a petitioner shall be made 
a defendant, all persons in the actual 
occupancy or possession thereof are 
necessary parties). 

82. Reynolds v. Love, 191 Ala. 218, 
68 S 27 (a bill alleging that one is in. 
possession of the land sought to be 
partitioned but is not the owner of 
any part thereof or of any interest 
therein shows that he is not a prop- 
er party, and the bill is defective 
for joining him). 

83. Cross references: 

Infants: 
As plaintiffs see supra § 234. 
Right to compel partition see su-- 
pra § 187. 
Service of process on infant or luna- 
tic see infra §§ 307, 308. 


84. See supra § 51. 

85. See supra § 231. 

86. See supra § 187, 234. 

87. Ala.—Dickinson vy. Jordan, 210» 


Ala. 602, 98 S 886. 

Ill.—Campbell v. Campbell, 63 Ill. 
462; Hickenbotham v. Blackledge, 54 
Til. 316. 

Ky.—Blue v. Waters, 114 Ky. 659, 
71 SW 889; Kentucky Union Land Co. 
v. Elliott, 15 SW 518,-12 KyL 812; 
Girty v. Logan, 6 Bush 8; Beeler v. 
Bullitt, 3 A. K. Marsh. 280, 13 AmD« 


161. 

La.—Becnel’s Succ.,.117 La. 744, 
42 S 256; Savage v. Williams, 15 La.. 
Ann. 250. 


Mo.—Bogart v. Bogart, 138 Mo. 419, 
SOLA 91; Shaw v. Gregoire, 41 Mo. 

N. J.—Sites v. Eldredge, 45 N. J. 
Eq. 632, 18 A 214, 14 AmSR 769. 

N. Y.—Reed v. Reed, 46 Hun 212, 
11 NYSt_ 524, 13 NYCivProc 109, 27 
NYWklyDig 244 [aff 107 N. Y. 545, 
14 NE 442]. 

Oh.—Lowe v. Maurer, 4 Oh. Dec. 
(Reprint) 2438, 1 ClevLRep L578: 
Burns v. Burns, 20 OhNPNS 116. 

Or.—Fiske v. Kellogg, 3 Or. 503. 

Pa.—Korn’s Est., 6 Pa. Dist. 435,. 
19, Pa., Co. 643; 

S. C.—House v. Falconer, 4 S. C.. 
Kq. 86. 

Tenn.—Simpson  v. 


Alexander, 6: 
Coldw. 619; 


Robertson v. Robertson, 
2 Swan 197. 


Tex.—Garza v. Kenedy, (Civ. A.) 
291 SW 615; Vineyard v. Hurd, (Civ. 
A.) 167 SW 22. 

W. Va.—Oneal v. Stimson, 61 W.. 
Va. 551, 56 SE 889. 

A ee arms ge v. Peer, 13 Grant Ch:. 


And see cases infra § 307 (as nec- 
essarily sustaining this view). 
88. See infra text and notes 91, 92.. 
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thereto,’® and that this is so, even though a sale of 
the property may be necessary to effect a partition ;°° 
but, under some statutes,°! he is a proper or neces- 
sary®? party. Nevertheless, in the absence of a stat- 
ute providing otherwise,°®*? it will not be sufficient 
merely to bring in the guardian of the minor as a de- 
fendant, but the minor also must be made a party. 
Under the statutes of some states, it has been held 
that, where the infant defendant is not otherwise 
represented, he must be represented by a guardian 
ad litem duly appointed by the court;°°® and repre- 
sentation by one assuming to act as guardian ad 
litem, but not shown to have been appointed as such 
by the court, is not sufficient to bind the infant.°° 
Also, as elsewhere shown, the fact that one or more 
cotenants are insane persons does not in any way 
affect the right of the other cotenants to partition,®* 
and, inasmuch as all cotenants are indispensable par- 
ties to an action for partition,®* if they are not plain- 
tiffs in the action as they may be when properly 
represented,®® they must be made defendants. 

[§ 277] u. Children En Ventre Sa Mere. Under 
the law prevailing in some jurisdictions, a child en 
ventre sa mére is sufficiently represented, in a suit 
for partition by sale of property in which it has a 


contingent interest, by parties in being possessing‘; 


89. Helmick v. Kraft, 84 W. Va. 
1595 99TSIE 325. 

90. Helmick v. Kraft, supra. 

91. ‘Budde v. Rebenack, 137 Mo. 


nor, 
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providing that the guardian of a mi- 
imbecile, or insane person may 
do or perform any act respecting the 
partition of an estate which the ward 


[§§ 276-279 


an estate of inheritance in such property who are 
made parties to the action, and a decree for the sale 
of the land binding them will also bind the child 
after it is born.! But in other jurisdictions, it is 
denied that a child en ventre sa mére can be so rep- 
resented, and that it is not bound by a judgment or 
decree in partition either in kind* or by sale for di- 
vision.® 

[§ 278] v. Unknown Owners.* Under the author- 
ity of statutes in many states? unknown owners may, 
upon compliance with the statutory requirements,® 
be made parties defendant in partition proceedings.’ 
Nevertheless, the statutes do‘not contemplate or au- 
thorize a proceeding in partition against persons 
as unknown owners who are in the actual adverse 
possession of the lands sought to be partitioned.® 
And if there are several plaintiffs a person cannot 
be proceeded against as an unknown*owner if some 
of the plaintiffs know that he is an owner.® 

[§ 279] w. The State or the United States. In a 
suit for partition by a nonresident alien, the state 
is not a necessary party where the land would not, 


.in any event, escheat to the state because of the 


existence of resident heirs capable of taking by de- 
scent. 10 But by force of statute! the state may be 
a necessary party to a suit in which an alien heir 


short as possible, and therefore to 
keep out the heir who has not yet 
made his appearance.” Deal v. Sex- 
ton, 14d NTC. 1505 gl Ol, 6. SE Ooi, 


Toss | Sv) O10: 

92. Akley v. Bassett, 189 Cal. 625, 
209 P 576; Bogart v. Bogart, 138 Mo. 
419, 40 SW oT “Kotn's Est., 0. .Pa. 
Dist. 435, 19 Pa: Co. 643. And see 
eases infra note 93. 

93. See cases infra this note. 

[a] In Louisiana, Maine, and 
North Carolina. (1) nonresident mi- 
nors need not be made defendants 
but may be represented by their 
guardians. McCullough v. Minor, 2 
La. Ann. 466; Penny v. Christmas, 7 
Rob. (La.) 481; Coombs v. Persons 
Unknown, 82 Me. 326, 19 A .826; 
Credle v. Baugham, 152 N. C. 18, 67 
SE 46, 136 AmSR 787. (2) In Louisi- 
ana the statute makes the guardians 
competent parties in a suit for par- 
tition to represent in every respect 
the absent heirs. McCullough v. Min- 
or, supra. (3) And under the stat- 
utes of Maine, where a wrongful par- 
tition is made, absent parties may 
have a new partition within a limit- 
ed time if they have not been joined. 
Coombs v. Persons Unknown, supra. 

94. Campbell v. Laclede Gas Light 
Co., 84 Mo. 352 [aff 119 U. S. 445]; 
Oneal v. Stimson, 61 W. Va. 551, 56 
SE 889. 

[a] Rule applied.—On a bill for 
the partition of lands in which in- 
fants are part owners and not named 
in the caption of the bill or other- 
wise, except incidentally as wards 
of A, their guardian who is sued as 
administrator and guardian, the in- 
fants are not thereby made parties 
to the suit; and it is not competent 
for the clerk of the circuit court to 
appoint a guardian ad litem for such 
infants in such cause as if they were 
defendants in the suit. Oneal _ v. 
Stimson, 61 W. Va..551, 56 SE 889. 

[b] In Ohio (1) it has been held 
sufficient to make the general guard- 
jan a party under a statute author- 
izing the guardian of an infant to 
appear for his ward and consent that 
partition should be made and that 
“the same shall be deemed as _ valid 
and effectual in law to every intent 
and purpose as if the same had been 
done by such minor after his arrival 
at full age.’”’ Merritt v. Horne, 5 Oh. 
St. 307, 318,) 67 AmD 298. (2) But 
later decisions of the lower courts 
have held that under later statutes 


could do if he was of age and of 
sound mind and that, in an action 
against a minor, his defense must be 
by guardian for the suit who may be 
appointed by the court in which it 
is being prosecuted, it is not suffi- 
cient that the guardian of an infant 
in an action for partition be served 
with process and answers but that 
the minor himself must be made a 
defendant and served with summons. 
Lowe v. Maurer, 4 Oh. Dec. (Reprint) 
2438, 1 CleveLRep 157; Burns v. 
Burns, 20 OhNPNS 116. (3) It was 
said that the first statutory provision 
does not dispense with the making 
of all necessary parties to an action 
but merely provides what may be 
done after other sections of the stat- 
ute have been complied with and tue 
parties are before the court. Burns 
v. Burns, supra. (4) It was held, 
however, by another lower court de- 
cision in contradiction of the deci- 
sions just cited, that the filing of an 
amended answer or cross petition by 
the guardian of an imbecile was a 
legal and sufficient entry of appear- 
ance of such imbecile in a partition 
suit. Foddy v. Miller, 10 OhNPNS 


76. 

95. O’Hara v. McConnell, 93 U. S. 
150, 23 L. ed. 840; Cost v. Rose, 17 
Ie UGS. Sibkedne Vip eSiilsiniee Ge See (eae Ib), 
re Montgomery v. Carlton, 56 Tex. 


96. ‘Cost v.. Rose, 17 Ill. 276. 


97. See supra § 51. 
98. See supra § 231. 
99. See supra §§ 188, 234. 


Lh, ASNONESL ies Stearns, OA UeES. ODisy, 
23 L. ed. 252: 

2. Deal v. Sexton, LAAN Ca aloe 
56 SE 691, 119 AmSR 943; Pearson 
v. Carlton, 18 S. C. 47: 

3. Deal Vv. Sexton) 144 "N.C, 157} 
56 SE 691, 119 AmSR 943; Pearson 
Vv. Carlton, See | Oral 

[a] Reason for rule.—In speaking 
of the rule announced in Knotts vy. 
Stearns; 92 Wi S. 7638, 230s ed.e2'52), 
it was said: “The fallacy in the posi- 
tion seems to us to be in supposing 
that the living children can repre- 
sent the unborn child. It is not a 
case of class representation. The in- 
terests are conflicting and not mu- 
tual. It is to the interest of the liv- 
ing heirs to make the division as 


119 AmSR 943. 
oye Right to intervene see infra § 


5. See statutory provisions. 

6 See infra §§ 300-306; and cas- 
es infra this note. 

[a] There must be a strict com- 
pliance with the requirements of the 
statute by authority of which they 
are made parties. Denning v. Corwin, 
11 Wend. (N. Y.) 647; Mecklem v. 
Blake, 19 Wis. 397; Kane v. Rock 
River Canal Co., 15 Wis. 179. 

a3 nd.—Waltz v. Borroway, 25 
Ind. 380. 


Ky.—Hynes v. Oldham, 3 T. B. 
Mon. 266. 
Me.—Foxcroft v. Barnes, 29 Me. 
128; Baylies v. Bussey, 5 Me. 153. 
Mass.—-Foster v. Abbot, 8 Metce. 
ae Res, v. Allen, 2 Mass. 462. 
Y.—— Cole jy. Veal a2 eis 62 
Denning v. Corwin, ‘11 ‘Wend. 647. 


Ons —Rogers v. Tucker, 7 Oh. St. 
Wis. —Kane v. Rock River Canal 
Co., Th Was) 179)’ Marvin vomits 


worth, 10 Wis. 320; Nash v. Church, 
10 Wis. 303, 78 AmD 678. 

[a] In Louisiana an unknown 
forced heir of his mother, who was 
an heir of decedent, the former own- 
er of property sought to be parti- 
tioned, was held not to be a neces- 
sary party to a suit to effect parti- 
tion by licitation, under Rev. Civ. 
Code arts 77, 78. ‘Brown vy. Furlong, 
166. lia. 537, 117 S: 583. 

8. Pankey v. Ortiz, 26 N. M. 575; 
TO See 0 06h On AUaiES 93; Rodriquez v. 
La Cueva’ Ranch COs, Lc IN. eee SG, 
134 P 228. 

9. Mechlem v. Blake, 19 Wis. 397; 
Kane v. Rock River Canal Co., 15 
Wis. 179, 189. 

“They should be unknown to all 
the plaintiffs. And the policy of the 
law might often be gel defeated 
by allowing them be proceeded 
against as unknown owners merely 
because they were unknown to one 
plaintiff, although they might have 
been well known, as owners, to all 
the others.” Kane v. Rock River Ca- 
nal Co., 15 Wis. 179, 189. 

10. Schultze v. ‘Schultze, 144 Till. 
ik 33 NE 201, 36 AmSR 433, 19 LRA 


LLG 3h ON. WY. Rev.) (St. “(7th Seay p 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 279-283]. 


is interested, unless, before the commencement there- 
of, he files his intention to become a citizen.t? Where 
a plea alleging that the United States owns a part 
interest in lands sought to be partitioned is sustained 
by proof, there can be no partition unless the United 
States voluntarily becomes a party.+ 

[§ 280] x. Persons Interested in Different Capac- 
ities.14 Where a person holds interest in the same 
realty in two or more capacities, in order to bind 
him in each eapacity,!® he must be made a party in 
each capacity;!® but this is probably accomplished 
when he is merely once named as a party in the cap- 
tion of the complaint, if it fully discloses the title 
to the property and its allegations therefor show 
fully every capacity in which he holds or is inter- 
ested.** 

[§ 281] y. Representation of Numerous Parties. 
As in other suits or actionst® it may not, In some 
circumstances, be absolutely necessary to join as par- 
ties everyone of numerous persons adversely inter- 
ested.?® 

[§ 282] 4. Substitution of Parties. As in other 
suits or actions?° the substitution of the names of 
the real parties in interest is permissible.?? 

Purchasers pendente lite. While a purchaser 
pendente lite of a cotenant’s interest is not a neces- 
sary party,*? it has been both held?* and denied?* 
that he may be substituted as a party in the place of 
a cotenant whose title he acquires. 

Where a party dies pending suit, 
isees must be made parties before 


2164 § 15; L. (1874) ec 261; L. (1875) 


his heirs or dev- 
proceeding with 
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12 W. Va. 70, 29 AmR 445 (where a 


[47 C.J.] 385 
the partition.?® The executor is not a proper party 
to represent an heir or devisee,?° unless it is shown 
that by the will he is invested with and authorized to 
represent the titles of the property involved in the 
partition proceedings ;?" and the continuance of the 
suit against him will not bind an heir or devisee.?® 

Substitution of guardian?® for one disqualified. 
Where an action for partition is instituted by one 
as guardian who was disqualified, the court, on mo- 
tion, may permit another person to be appointed 
guardian of the estate, who may be substituted as 
plaintiff.*° 

Creditors.*! Under a statute’ providing that no 
person other than a joint tenant or tenant in com- 
mon shall be a plaintiff in a partition suit, a mere 
creditor is not eligible as a party plaintiff in such | 
suit, and his motion to be substituted in the place 
and stead of the deceased plaintiff must be denied.*? 
And the fact that no heir can. be found to accept 
substitution has no bearing on the situation.*® 

[§ 283] 5. Bringing in New Parties. As in other 
suits or actions** it is always permissible to amend 
a bill for partition by adding the name of a neces- 
sary party.*® And if, in the course of the trial of 
a suit for partition, it becomes apparent that there 
are necessary parties not before the court, the case 
must be stopped and the court must have them 
brought in before rendering the deecree,*® either on 
its own motion®? or on proper application of the 
parties to the suit.*® If the necessary parties are 
not so brought in, a decree for partition should not 


new parties to a proceeding of this 


ce 38 (to the effect that the title of 
an alien heir is good as against 
everybody but the state and subject 
to be divested in proceedings insti- 
tuted by the state, unless the statu- 
tory requirements are complied with 
before the commencement of a suit 
in which he is a party). 


12. Nolan v. Command, 11. NYCiv 
Proc 295. 
13. Ferris v. Montgomery Land, 


ete., Impr. Co., 94 Ala. 557, 10 S 607, 
33 AmSR 146 (since the United States 
eannot be made a party defendant ex- 
cept with its consent). 

14. Intervention by such persons 
see infra § 284. 

15. See Judgments § 1417 et seq. 

16. Numsen v. Lyon, 87. Md. 31, 
39 A 533; Diehl v. Lambart, 9 NYCiv 
Proc 267. 

[a]. Rule applied where one was 
made a defendant only as to his hold- 
ing under one trust, although he held 
under distinct trusts inefavor of dif- 
ferent persons. Diehl v. Lambart, 9 
NYCivProc 267. 

17. Diehl v. Lambart,. supra. 

18. See Equity § 293; Parties §§ 
94-99, 139. 

19. Byars v. Spencer, 206 Ala. 79, 
$9 S 280 (by rule of court in some 
jurisdictions, where it is shown in a 
suit to sell lands for partition that 
the parties are very numerous and 
cannot all be brought before the court 
without manifest inconvenience and 
oppressive delays and that sufficient 
parties are before the court to rep- 
resent all adverse interests, the court 
may proceed with the cause and ren- 
der decrees for sale in the absence of 
the rest of the parties). 

Effect of such decree see infra § 


417. 
pee See Equity § 336; Parties § 
21. In re Schweitzer, 4 LancLRev 
(Pa.) 369; and cases infra this sec- 
tion. , 
22. See supra § 245. 
23. McClure v. McClure, 1 Phila. 
(Pa.) par 


24. jel v. Randolph, 108 Ala. 
601, 18 S "609., See Gillespie v. Bailey, 


_ [47 C. S—257 


plaintiff in a partition suit sells the 
land after bringing suit, the case 
properly proceeds in his name as 
though no such sale had taken place). 

[a] Reason assigned is that pro- 
ceedings for a sale of land for divi- 
sion can be prosecuted to a decree 
only by and against the parties who 
owned the land when the petition 
was filed. Griel v. Randolph, 108 
Ala. 601, 18 S 609. 

25. Ewald v. Corbett, 32 Cal. 493; 
Nelson v. Haisley, 39 Fla. 145, 22 S 
265; Lyon v., Register, 36 Fla. 273, 
18 $ 589; Osgood v. Taggard, 18 N. 
Bales Requa, wv. Holmes) 16, IN Y. 
193; Luby v. Washington Sterling 
Corp., 216 App. Div. 255, 214 NYS 
595. And see supra § 153. 

26. Nelson v. Haisley, 39 Fla. 145, 
22 S 265; Lyon v. Register, 36 Fla. 
Zio, L& Si 589: 

27. See cases supra note 26. 

Executor or administrator as: 
Party defendant see supra § 266. 
Party plaintiff see supra § 237. 

28. Ewald v. Corbett, 32 Cal. 493. 

29. Guardian as party see supra 
§§ 234, 235, 238, 276. 

30. Weiland v. Muntz, 2 Oh. Cir. 
Crp Nee Sails co: Ole Cie Ct al Sip. 

31. As parties defendant see su- 
pra § 263. 

32. Zalewski v. Zalewski, 118 Misc. 
3846, 194 NYS 324. 

33. Zalewski v. Zalewski, 

34. See Equity § 385; 
227 et seq. 

35. Camp Phosphate Co. v. Ander- 
son, 48 Fla. 226, 37 S 722, 111 AmSR 
77; Knapp v. Hungerford, 7 Hun (N. 
Ne) Poss en re. Doyle. 29 wean 263) 
£39) TAS 829% Cowan's Appi. (rao 16 


supra. 
Parties § 


A 28; In re Schweitzer, 4 LancLRev 
(Pa.): 369: 
[a] Children not mentioned in an 


ancestor’s will and as to whom the 
ancestor therefore died intestate may 
come in as defendants and claim 
their interest in a partition proceed- 
ing instituted by the devisees under 
the will. Thomas v. Black, 113 Mo. 
66, 20 SW 657 42But see Richardson 
v. Watts, 94 Me. 476, 490, 48 A 180 
(“we know of no method by which 


character can be cited into court as 
defendants’’). i 

[b] Thus (1) in a jurisdiction 
where the widow of a decedent whose 
estate is being partitioned is made a 
necessary party by statute (see su- 
pra § 253), (2) a bill for partition by 
the heirs of a decedent may be 
amended by adding the name of the 
widow as a party thereto (Cowan’s 
App, (Pa) “16 vw 2s: 

Necessary parties see supra § 230 
et seq. 

36. Cal.—Solomon vy. Redona, 52 
Cal. A. 300, 198 P 6438. 

Ky. —Kentucky Union Land Co. We 
Flliott, 15 SW 518, 12 KyL 812 

Mo._-Remmers  v. Remmers, 239 
SW 509; Hiles v. Rule, 121 Mo. 248, 
25 SW 959; Hstes v. Nell, 108 Mo. 
172, 18 SW 1006; Dameron v. Jame- 
gon, 72 Mo. 97. 

N. Y.—Becker v. McCrea, 135 App. 
Div. 704, 119 NYS 749. 

N. C.—McKeel v. Holloman, 163 N. 
C838 25579) SH s445: 

Oh.—Barr v. Chapman, 5 Oh. Cir. 
CtA693s) Oh. Cit Deere 36. 

Tex.—Black v.. Black, ‘95 Tex. 627, 
69 SW 65 [rev (Civ. A.) 67 SW 928]; 
Maverick v. Burney, 88 Tex. 560, 32 


SW 512; Holloway v. Mcllhenny, 77 
Tex. 657, 14 SW 240; Da La Vega v. 
League, 64 Tex. 205; Buffalo Bayou 


Ship Channel Co. v. Bruly, 45 Tex. 
6; Franks v. Hancock, 1 Tex. Unrep. 
Cas. 554; Bowlin v. Freeland, (Civ. 
A.) 289 SW 721; Hess v. Webb, (Civ. 
A.) 113 SW 618 [aff 103 Tex. 46, 123 
SW 111]. 
W. Va.—Long vy. Pritt, 92 W. Va. 
73, 114 SE 512. 
-Ont.—Robson v. Robson, 10 Ont. 
Stamford, 5 


Pr. 324. 

Que.—Hurtubise  v. 
OucsiP rekon 

And See cases infra notes 37-56. 

87. Solomon v. Redona, 52 Cal. A. 
300, 198 P 6438; Black v. Black, 95 
Tex. 627, 69 SW 65 [rev (Civ. A.) 67 
SW 928]; Bowlin v. Freeland, (Tex. 
Civ, "As), 2189 GSW) 221); Huptubise Vv. 
eee a 5 Que. Pr. 151 

108 Mo. 


38. 
172, 18 Sw 1006. 
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be granted,*?® and if granted, it will be reversed.*° 
But. the court will not grant a motion to bring in as 
a new party one who is not a necessary party and 
whose rights cannot be affected by the decree.*? 

Wife who has not released dower. Where by 
statute the wife of a cotenant is a necessary party 
to a suit for partition,t? and the wife of plaintiff 
died after entry of judgment for defendants, and 
plaintiff remarried before judgment was reversed, 
and a new trial granted, the second wife, not having 
released her dower, is a necessary party, and the 
court upon proper application must direct that she 
be brought in.*® 

Purchasers and encumbrancers pendente lite. 
While a purchaser pendente lite of a cotenant’s in- 
terest is not a necessary party,** it has been held 
in some jurisdictions that it is not improper to al- 
low him to be brought in as a party*® at least where 
it does not appear that the cotenant who conveyed 
his interest was dismissed from the suit.4® Under 
the statutes of some jurisdictions encumbrancers 
pendente lite must be brought in by advertisement 
by the master in eases of sale of lands held in co- 
tenaney,**? and under the statutes of others encum- 
brancers pendente lite may be brought in as par- 
ties,*® but it is not necessary to join them.*® 

Heirs of deceased party having no interest. 
not necessary to bring in as parties heirs of a party 
to an action for partition, who died pending suit 
where it is shown that such party has 1 no interest in 
the land involved.®° 

Holders of easements. Under a statute authoriz- 
ing the court in furtherance of justice to add the 


name of a person as a party, where in partition of 


land it appeared that a sale was necessary and that 
owners of abutting property claimed to be seized of 


easements therein, a party to the action was entitled - 


on motion to have such claimants made parties,°*? al- 
though not made necessary parties by statute.>? 
Time of bringing in. Pursuant to the general 
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this 
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rules? necessary parties may be brought in at any 
time during the course of the trial.°* In an equita- 
ble action for partition, the chancellor has power to 
allow necessary parties, plaintiff or defendant, to be 
made at any time before the final decree is entered ;°° 
and, under the liberal procedure of some jurisdic- 
tions, necessary parties to a valid disposition of the 
cause may, in a proper case, be brought in even after 
judement.®°® 

[§ 284] 6. Intervention—a. Right To Intervene— 
(1) In General. While it has been held that there 
is no principle of law which requires a person hav- 
ing an interest in land, the subject of partition in 
a suit between other parties, and to which he is not 
a party, to intervene in the proceeding and claim 
his rights,°7 or become debarred of the privilege of 
bringing suit in another forum toxassert them,°® 
nevertheless, under general rules,°® any person who 
is a necessary party to a suit for paxtition and who 
has not been joined as a:party in the action, may, 
either by authority of statute®® or in the absence of 
such authority,®! be allowed to become a party by 
intervention. But one who has merely a possibility 
of an interest in the premises sought to be parti- 
tioned is not entitled to intervene;®? and especially 
should one, who is not a real party in interest, be per- 
mitted to intervene where his only purpose was to 
set aside a sale confirmed by the court and satisfac- 
tory to those actually interested therein.*®* 

Trustee and cestui que trust.°* By statute in 
some states,°® the trustee and beneficiary in a trust 
deed to a part of the property sought to be parti- 
tioned, executed after the commencement of the suit, 
are entitled to intervene and have themselves made 
parties.°° But one will not be permitted to inter- 
vene for the purpose of presenting a claim involving 
a trust relationship which was adjudicated in a for- 
mer suit, brought by him against the complainant in 
the partition suit to establish a resulting trust as 
to such land in complainant, because of the identity 


N. Y.—Becker v. McCrea, 135 App. 43. Becker v. McCrea, 135. App. 57. Stark v. Carroll, 66 Tex. 393, 
Div. 704, 119 NYS 749; Hall v. Camp- | Div. 704, 119 NYS 749. 1 SW 188. 
bell, 77 Hun 567, 28 NYS 1081. [a] Time of making application.— 58. Stark v. Carroll, supra. - 
C.—McKeel v. Holloman, 163 N.| Where the defendant’s motion to 59. See Equity §§ aa7= 349; Par- 


N. 

Cros 2oy dose 445. 

Ww. Va.—Long Vv. Pritt, 92 (W. Va. 
Moye Whe Si. 512: 

Que. —Hurtubise v. 
Que. Pr. 51. 

39. Hiles v. Rule, 121 Mo. 248, 25 
SW 959. 

40. Maverick v. Burney, 88 Tex. 
560, 32 SW 512; Hess v. Webb, (Civ. 
A.) 113 SW 618 [aff 103 Tex. 46, 123 
SW 111]. 

41. Updike v. Adams, 22 R. I. 432, 
48 A 384; Mounts v. Mounts, 61 W. 


desired 
Stamford, 5 


her 

laches. 

Div. 
44, 
45. 


Becker 


311, 9 SE 831; 
46. 


bring in the. second wife as defend- 
ant was made in time to enable the 
relief to be obtained, with- 
out delaying the trial, 
fendant’s contention 
motion should not be denied for 
v. McCrea, 
704, 119 NYS 749. 

See supra § 245. Loy tay Bir 

Hamby Mountain Gold Mines 
v. Calhoun Land, etc., 
Wipff v. Heder, (Tex. 
Civ. A.) 41 SW 164. 


ties § 193 et seq. 

60. Field vy. Persons Unknown, 34 
Me. 35. See In re Butrick, 185 Mass. 
107, 69 NE 1044 (construing Pub. St. 
© 178 §§ 14, 15; Rev. L. c 184 §§ 8, 9). 

[a] In ‘Porto Rico.—Fernandez v. 
Avellanet, 16 Porto Rico 61 (con- 
struing Code Civ. Proc. § 72). 
S.—West v. East Coast 
Cedar Co., 101 Fed. 615, 41 CCA~-528. 

Del.—In re Cochran, 10 DelwChs 
134, 85 A 1070. 

Ill. —Pfeiffer v. Kemper, 244 Ill. A. 


and the de- 
is meritorious, 


135 App. 


Col, 83. .Ga. 


Hamby Mountain Gold Mines | 474. 


Va. 178, 56 SE 358. 

[a] essee.—Since a lessee is not 
a necessary party (see supra § 267) 
the court will not order him brought 
in for a construction of the lease 
and to rule him to show cause why 
he should not deliver possession of 
property claimed not to be included 
in the lease. If under a proper con- 
struction of the lease, appellant is 
not entitled to the possession of the 
property, the question must be liti- 
gated in proper proceedings for that 
purpose. Mounts v. Mounts, 61 W. 
Va. 178, 56 SE 358. 

[b] Mortgagee. —As a mortgagee 
whose lien extends over the entire 
premises is not a necessary party 
(see supra § 261) the court will not 
order it to be brought in on another 
motion of the parties to the suit. 
Updike v. Adams, 22 R. I. 432, 48 A 
384. 


42. See supra § 249. 


v. Calhoun Land etce., Co., 83 Ga. 311, 
9 SE 831. 
47. 
324. 
48. Mound City Co. v. heer, Ii | 39 


Robson v. Robson, 10 Ont. Pr. 


177 Fed. 510 [aff 187 Fed.4921, 110 
CCA 55 (app dism 235 U. S. 689 mem, 
85 SCt 204 mem, 59 L. ed. 427 mem)]. 


49. Mound City Co. v.  etam, 
supra. And see supra § 24 
50. Harms vy. Jacobs, 160° TAU 589, 


43 NE 745. 

51. Johnson v. Aleshire, 130 App. 
Div. 178, 114 NYS 398. 

52. Johnson My gricnbite, 
See also supra § 2 

53. See Equity : 5335 et seq; 
ties § 245. 

54. See cases supra note 36. 

55. Camp Phosphate Co. v. Ander- 
son, 48 Fla. 226, 37 S 722, 111 AmSR 


179 N. C. 


Supra. 


Par- 


56. Bynum vy. Bynum, 
14, 101 SE 527. 


Me.—Field vy. Persons Unk 
reese nknown, 34 


Mo.—Thomas v. Black, 113 Mo. 66, 
20 SW 657. 
an —Wickersham y. Young, 1 Miles 


tad Rule applied to a part owner 
of a tract of land not made a party 
to a suit for partition who claimed 
as tenant in common with the par- 
ties under the same source of title. 
West v. East Coast Cedar Cony Toni 
Fed. 615, 41.CCA 528; Wickersham v. 
Young, i Miles (Pa. }i 395. 

62. Van Williams* v. Elias, 106 
App. Div. 288, 94 NYS 611. 

68. Van Williams v. Elias, supra; 
Thompson y. Rospigliosi, 162 N. C. 
Bhi 77 SE 1138. 

. AS necessary or proper part 
see supra §§ 264, 265. catia x 4 
65. See statutory provisions. 


66. Becker v.,.Stroeher, 167 Mo. 
306, 66 SW 1083. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of parties and subject matter in the two suits.°? 
Purchaser pendente lite.6* While it has been de- 

nied,®® it has also been held that a purchaser pen- 

dente lite of a specific portion of a tract of land 


_ sought to be partitioned may intervene.‘° 


Contingent remaindermen’! whose interest in 
lands sought to be partitioned cannot be adjudicated 
during the lifetime of the person on whose life their 
interest is contingent have no vested rights, and can- 
not intervene in the suit.72 One, who has only a pos- 
sibility of a contingent remainder dependent on the 


abrogation of the testator’s widow, is not entitled — 


to intervene under a statute providing that, in par- 
tition, if it appear that any person interested, 
whether named in the partition or not, has had no 
opportunity to appear and answer, the suit shall be 
continued until he has had time to do so.** 

Persons interested in different capacities.’.* One 
who is made a defendant to a partition suit in a rep- 
resentative capacity may intervene in his individual 
capacity to set up his interest as such in the land, 
where by statute his individual interest makes him a 
necessary party,’® especially where plaintiffs did not 
object to his appearance in his individual capacity.7® 

Unknown parties.77 Where, in an action for par- 
tition of realty and of a chattel real, it appears that 
one of the defendants had entered into an agree- 
ment to sell and to assign the renewed term of the 
lease, if granted, to parties unknown, the discretion 


67. Reihm vy. Clough-Reihm Co., ; 208; 


234 Illi A. 199 tum) 
68. Necessary or proper party see |] 55 A 620 
supra § 245. [a] 


69. Griffin v. Wilson, 39 Tex. 213 
(purchase by metes and bounds). 

70. Rosborough \v. Cook, (Civ. A.) 
148 SW 1120 [aff 108 Tex. 364, 194 
SW 131] (where it was held appar- 
ently without qualification that he 


that his 
has the right. to intervene in the par- 


PARTITION 


Baker v. Riley, 16 Ind. 479 (dic- 
; Rice v. Donald, 97 Md. 396, 


Rule applied.—In a suit for 
partition of land alleged to belong 
to petitioner’s mother, 
was not entitled to 
claim the land as administrator of 
his father’s estate, 
mother had converted his 


[47 C.-J.] . 387 
of the court,’® in allowing a party which has identi- 
fied itself with the other party to such agreement 
to intervene as a party defendant, should not be 
disturbed.7® 

Coming in as plaintiff instead of defendant. A 
cotenant who was originally not made a party to 
an action for partition may join as copetitioner in 
an amended petition in the suit, and need not become’ 
a party by answer or interpleader.®° 

Discretion of court. Under some statutes where 
the right to intervene exists and is seasonably as- 
serted, the court has no discretion to deny an ap- 
plication to intervene.’ Under others, the granting 
of a motion to intervene is said to be in the discre- 
tion of the court.*? 

[§ 285] (2) Adverse Claimants. In the absence 
of statutory authorization, where one who claims ti- 
tle adversely to the cotenants,®* or is holding the 
land sought to be partitioned adversely to the coten- 
ants,’* is not a proper party to an action for the 
partition of the land, one who claims title to lands 
sought to be partitioned or to a part of it adversely 
to the cotenants under a different title will not be 
permitted to intervene in a suit for partition there- 
of.8° However, the statutes of some jurisdictions are 
construed as authorizing intervention for the deter- 
mination of the title of persons claiming title ad- 
versely to that of the cotenants;*® and in one state 
where there is no distinction between law and equity 


tion.—(1) A statute providing that 
during the pendency of a suit for 
partition, any person claiming to be 
interested in the premises may appear 
and answer and assert ‘his rights. 
the petitioner | Montoya v. Unknown Heirs, 16 N. M. 
intervene and | 349, 120 P 676 [aff 232 U. S. 375; 
34 SCt 413, 58 L. ed. 645]; Baca v. 
Anaya, 14 N. M. 382, 94 P 1017, 20 
AnnCas 77. (2) A statute requir- 


on the ground 


tition suit and ask to have the prop- 
erty conveyed to him and set apart 
to his grantor in the general distri- 
bution). See Fleming v. Seeligson, 
57 Tex. 524 (as sustaining this view). 

ff eS icy cts or proper parties 
see supra §§ 241 

72. Thomas v. Poole, 19 S..C3823) 

73. Fales v. Fales, 148 Mass, 42, 
47, 19 NE 6 (since the statute ap- 
plies only to persons who have some 
estate or legal interest in the land). 

74. As necessary parties see su- 
we § 280. 

5. Evans v. OP Ey, 2 App. Div. 
BBe 37 NYS 110 

76. Evans v. ‘Babee supra. 

77. AS necessary parties see su- 
pra § 278. 

78. Discretion see infra text and 
notes 81, 82. 

79. Glaser v. Burns, 170 App. Div. 
$21, 1155 NYS. 936. 

80. Grand Tower Min. Mfg., etc., 
€o. v. Gill, 111 Tll. 541 (it makes no 
difference whether he is made plain- 
tiff or defendant). 

81. Baca v. Anaya, 14 N. M. 382, 
94 P 1017, 20 AnnCas 77. 

82. Field v. Persons Unknown, 34 


Me. 35; 36 (statute providing that 
“he may, on motion, be allowed,” 
etc.). - 


[a] Where only a question of law 
was presented by the petition for in- 
tervention, the court did not abuse 
its discretion in permitting the peti- 
tion to be filed on condition that it 
stand controverted; nor was there 
abuse of discretion in submitting the 
case, where no motion was made for 
continuance or further time to take 
proof. Burk v. Moore, 209 Ky. 24, 
272 SW. 38. 

83. See supra § 270. 

84. See supra § 271. . 

85. West v. Hast Coast Cedar Co., 
101 Fed. 615% 41 CCA 528; Hillens 
v. Brinsfield, 113 Ala. 304, 21 S 


father’s real and personal property 
to her own use, and ultimately invest- 
ed a portion thereof in the land 
sought to be partitioned, such issues 
not being within the scope of .the 
bill, Rice v. Donald, 97 Md. 396, 
401, 55 A 620 (‘he does not claim 
under any parties to the suit nor does 
be show himself entitled to a lien 
upon the land sold. On the contrary 
he sets up and relies upon distinct 
matters not within the scope of the 
bill but hostile to and destructive 
of the title of all parties to the pro- 
ceeding”’’). 

[b] He must proceed in an inde- 
pendent action at law, in order to 
assert his title. West v. East Coast 
cha Col, 101, Wed. .615,.-41) CCA 

86. Montoya v. Unknown Heirs, 
16 N. M. 349, 120 P 676 [aff 232 Ui 
S. 375, 34 SCt 413, 58 L. ed. 6451; Baca 
Vv. Anaya, 14 N. M. 382, 94 P 1017, 
20 AnnCas 77; Roughton v. Dun- 
Cany MUT8P IN. (6.15, 100. SH4783) Mar- 
pe v. Kelley, 14 Oh. 502, 45 AmD 
552. 

[a] Thus (1) it has been held that 
parties in possession of land claim- 
ing under a Spanish grant made in 
1760 were entitled to intervene to 
quiet their title in a partition suit 
affecting the same land, pending be- 
tween cotenants under a Spanish 
grant made in 1800. Baca v. Anaya, 
14 N. M. 382, 94 P 1017, 20 AnnCas 
Wes (2) In an action for partition 
of lands and accounting by defendant 
for timber cut. therefrom, where an 
order restrainihg the cutting of the 
timber was ‘modified, and the pur- 
chaser of the timber directed to pay 
money for same into court, it was 
proper to allow another party claim- 
ing paramount title to the land to 
intervene and assert his_ rights. 
Roughton vy. Duncan, 178 Fe Or 
100 SE 78. 

[b] Statutes authorizing interven- 


ing unknown owners to be informed 
by publication of the pendency of 
the suit where such notice has been 
given. Harman vy. Kelley, 14 Oh. 
502, 508, 45 AmD 552 (it was. object- 
ed that unknown persons only who 
were tenants in common were in- 
cluded in the terms of the statute 
but the court held otherwise, and 
said that ‘the framers of the law in- 
tended to afford every person inter- 
ested aS owner.in a tract of land of 
which partition is demanded, an op- 
portunity of being heard, and of 
showing the demand unjust; for that 
the notice was required,,and for that 
and other things, the demandant 
should have set forth the owner- 
ship and the state of the title, ac- 
cording to the truth. It would be 
a reproach to- the law itself, if it 
would permit one to defeat the pol- 
icy of the statute, and secure an ad- 
vantage, by reason of his ignorance 
of the facts of his case, or his own 
cunning in suppressing or mis-stat- 
ing them’’). 

[c] In Kentucky (1) it has been 
held that, where suit is brought in 
the circuit court, persons setting up 
title adverse to the cotenants will 
be permitted to intervene, under 
a statute providing that any person 
may be made a defendant who claims 
an interest in the controversy ad- 
verse to plaintiff or who is a neces- 
sary party to a complete determina- 
tion of the question involved in the 
action. Logan v. Catron, 43 SW 213, 
19 KyL 1200. But see Bacon v. 
Boyd, 34 SW 525, 17 KyL 1276 (which 
seems to reach the opposite conclu- 
sion). (2) But it has been held 
that, where suit for partition is 
brought in the county court, this 
statute has no application and the 
proceedings are governed by another 
statute by which the persons who 
are required to be made defendants 
are specifically mentioned, being those 
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in the determination of causes and where questions 
involving conflicting titles may be determined,** it 
has been held that one claiming an adverse interest 
to the cotenants in lands- sought to be partitioned 
may intervene for a determination of his rights.*® 

Adverse possession under claim of title. It has 
been held that,-where a bill for partition is dismissed 
as to a defendant setting up adverse possession un- 
der a paramount title on grounds which give color 
to his claim and afterward the court proceeds to 
decree a partition and sale, the dismissal is not a bar 
to a subsequent petition to come in and oppose the 
creation of a cloud upon his title.®® 

[§ 286] (3) Creditors. Where general creditors 
of a decedent whose land is sought to be partitioned 
are neither necessary nor proper parties to the ac- 
tion,®® they should not be permitted to intervene and 
become parties to such action.°' And where neither 
judgment creditors of a decedent whose estate is to 
be partitioned nor judgment creditors of a cotenant 
are proper parties to a suit for partition,®? it neces- 
sarily follows that, in the absence of statutory au- 
thorization, a judgment ereditor is not entitled to in- 
tervene in an action for partition.?? 

[§ 287] (4) Executors and Administrators. 


Where an executor or administrator is neither.a nee 


essary nor proper party to an action for the parti- 
tion of land which decedent owned as an entirety or 


having an interest in the land not ‘to 
adverse to the plaintiffs but a joint 
interest with them. McIntire v. Mc- 
Intire, 82 Ky. 502: 

87. See supra § 101. 

88. De La Vega v. League, 64 Tex. 93. 
205. 53: 

89. Clark v. Roller, 199 U. S. 541, 
26 SCt 141, 50 L. ed. 300. 

90. See supra § 263. 

91. Gregory v. High, 29 Ind. 527; 


referee, 
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litigate those 
could have been heard before the [b] 


[§§ 285-289 


-in which he had an interest as ecotenant,°* he has 


no right to intervene in such action.®®> Where an ad- 
ministrator is a proper party to an action for parti- 
tion of his intestate’s estate,°® it has been held that 
in partition, where an heir at law, who was adminis- 


trator, was made defendant in his personal capac- 


ity, and answered the bill in his representative ca- 
pacity, he thereby made himself a party to the pro- 
ceeding as administrator.®°* And in a jurisdiction 
where it has been held that executors and adminis- 
trators are neither necessary nor proper parties to 
a suit for partition,®?> one who is made a party to 
partition proceedings as trustee in a deed of trust 
and who is appointed administrator pending the suit 
could not complain that he was not made a party in 
that capacity, if he made no application to have this 
done.°®? = 
[§ 288] (5) Mortgagees. Where- mortgagees, 
whether of the whole tract sought to™be partitioned 
or of an undivided interest therein, are neither nec- 
essary nor proper parties, it would necessarily fol- 
low that, in the absence of statutory authority, they 
should not be permitted to intervene in the action, 
but the statutes in some jurisdictions have been held 
to give them this right.? 
*[§ 289] b. Time To Intervene. Where the right 
to intervene at any time during the pendency of an 
action for partition is given by statute,* interven- 


questions which /.1046. 


In Michigan, under a statute 


and could have been dis-| providing that “if, at any time prior 
posed of by his report. 
Perry, 78 App, Div. 603, 80 NYS 125. 
Talbott v. Campbell, 
23 KyL 2198. 
Crawford, 27 S. C€. 
75 (where apparently not in reliance 
on any special statutory provision it 


Flamm vy.|to the confirmation of the report of 
the commissioners appointed to make 
such partition, any person... who 
has acquired a title in fee to any part 
of said premises by virtue of any 
mortgage or execution sale of any 
interest thereon shall apply to the 


67 SW 
But see Ex p. 
15os L635 oe oy 


Rice v. Donald, 97 Md. 396, 55 A 
620 [cit Postal Tel. Cable Co. v. 
Snowden, 68 Md. 118, 12 A 549 (an 
analogous decision which supports 
this doctrine perfectly)]; Waring 
v. Waring, 3 AbbPr (N. Y.) 246. 

92. See supra § 263. 

{a] Construction and operation of 
particular statutes.—(1) Where it is 
provided by statute that every per- 
son having any’ interest in the prem- 
ises must be made a party to a suit 
for the partition thereof, when a per- 
son obtains a judgment against a par- 
ty to a proceeding for ‘a partition of 
lands pending such suit, and desires 
to defend the suit, he must make 
himself a party to it in some prop- 
er manner before it terminates. Mac- 
gregor v. Malarkey, 96 Ill. A. 421. 
(2) After commencement of a par- 
tition suit, a third party recovered 
a judgment against a defendant and 
his successor in interest, and his lien 
was allowed by the referee. An inter- 
locutory judgment was entered in 
February, 1902. In October, 1902, such 
third party moved to be made a par- 
ty defendant, alleging that the pro- 
ceeds of the sale would be insuffi- 
cient to satisfy prior liens and his 
judgment. Code Civ. Proc. §§ 1561, 
1562 provide that the referee in par- 
tition shall inquire as to the cred- 
itors and as to any liens held by 
them, and report the amount thereof 
to the court. Sections 1577 and 1578 
provide that a final judgment in par- 
tition shall be conclusive on the par- 
ties, and a bar against each person 
not a party who has a general lien 
on an interest of a party, and on no- 
tice makes proof of such lien, but not 
against a person having a _ specific 
lien who is not a party. It was held 
that an order granting such motion, 
unless all the parties consented to a 
rehearing of the final order, was er- 
roneous in so far as it allowed him 


was held that in an action brought 
by the executor for partition and 
settlement of the estate in which he 
asked that the share of one of the 
heirs might be settled on his wife 
and children as permitted by the 
will, a judgment creditor of such 
heir was entitled to intervene by pe- 
tition and be ‘heard as to the disposi- 
tion of his interest. It was said 
that “in accordance with the prin- 
ciples and practice of the Court of 
Equity the petition should not have 
been dismissed, but entertained as 
somewhat in the nature of a cross- 
action, and the judgment creditors 
allowed to be heard as to their rights 
in the premises’). 

94. See supra § 266. 

95. Foster v. Newton, 46 Miss. 
661; Garrison v. Cox, 99 N. C. 478, 
6 SE 124; George v. Brown, 84 W. 
Via. §359}) 1995 (‘SH 509. 

96. See supra § 266. 

97. Parks v. Van Dergriff, (Tenn. 
Ch A.)? 53 SW 177. 

98. See supra § 266. 

99. Jespersen v. Mech, 213 Ill. 488, 
72 NE 1114. 

1. See supra § 260. 

2. See cases infra this note. 

{a] In California, under statutes 
which require the complaint to set 
forth the interests of all persons in 
the property and providing that if 
all lienholders of record at the time 
of the commencement of the action 
are not made parties, the court must 
order them to be made parties by 
amendment or supplemental com- 
plaint, it has been held that it was 
the right and duty of one who ac- 
quired a mortgage after the com- 
mencement of the action which was 
not recorded until after the interloc- 
utory decree was filed to intervene 
in the partition suit and set up his 
mortgage lien and have it adjusted 
in the partition decree. Towle Bros. 
Co. Vi MQOWwinn erie Calta s82 arian 


court by petition setting forth his 
interest in the premises, the court 
shall thereupon direct that such per- 
son be made a party to such proceed- 
ings, and shall make such other or 
further orders and decrees respect- 
ing the rights of such person as shall 
be agreeable to equity,” a mortgagee 
has a right to sell lands during par- 
tition proceedings therefor, and, up- 
on failure to redeem, to become a 
party to the partition proceedings, 
and succeed to the rights of the mort- 
gagor. O’Connor vy. Keenan, 132 Mich. 
646, 647, 94 NW 186. 

tc] In Rhode Island, it has beén 
held under a statute providing that, 
where persons are directly interested, 
they may come in as parties, a mort- 
gagee whose lien extends over the 
entire premises may be an interested 
party and therefore may be allowed 
to intervene on his own motion. Up- 
A Vv.) Adams, 22 (R. T4320 40 eAt 

{d] In South Carolina, where the 
only statute which appears to have 
any bearing at all on the question of 
parties provides that no partition 
shall be prejudicial to any persons 
other than such as are parties to 
the partition (Code [1922] § 5292) 
and where lienholders are not neces- 
sary parties (see supra § 259) it has 
been held unnecessary for a mort- 
gagee of an undivided interest to 
intervene in partition proceedings un- 
less it is decided that the land should 
not be divided in kind, but should be 
sold for partition. Medder v. Ted- 
der, 123 S. C. 346, 116 SE 436 (if the 
court had decided that land should 
be divided in kind and not sold, and 
one fourth set off to the defendant, 
intervention would have been unnec- 
essary, because defendants would 
have received their part of the land, 
subject to the mortgages,° unim- 
paired). 

3. See statutory provisions. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tion at any time before final decree is rendered is in 
time,* and, as in other suits or actions,® such is the 
rule where the statute does not preseribe any definite 
time within which intervention is permissible. On 
the other hand, intervention after rendition of the 
final decree or judgment is not permissible under 
statutes authorizing intervention during the pend- 
ency of the suit,’ or where the statute fixes no time 
within which intervention may be permitted.® 

Laches. The right to intervene may be lost by 
laches.? : 

[§ 290] 7. Defects and Objections—a. In General. 
If there has been error in substituting executors on 
the death of a deceased plaintiff in a suit for par- 
tition by his heirs,1® it may be cured by an amend- 
ment bringing in the heirs.t! Where, under the 
statute in force at the time the partition was brought, 
the defects in the appointment of a guardian ad 
litem!? were not jurisdictional defects, his appear- 
ance in the action is equivalent to an appearance by 
the infant, and renders the decree binding upon 
her.+® 

[§ 291] b. Misjoinder of Parties.1* At common 
law it has been held that the joinder in a partition 
suit of one not entitled to be made a party is a fatal 
defect which cannot be cured by a nolle prosequi as 
to him.t® But by statute in some,'® and perhaps in 
inost,!‘ jurisdictions a misjoinder of parties in a 
partition suit is not a jurisdictional defect, but it 
may be cured by striking out the names of unneces- 
sary parties,!® and the objection is waived by the 
party’s objecting to the nonjoinder where he fails to 
make the objection until after the decree is ren- 

4 Montoya v. Gonzales, 232 U. S.| A 620. 
375, 34 SCt 413, 58 L. ed. 645 [aff 
16 N. M. 349, 120 P 676]; Kester v. 
Stark, 19 Ill. 328, 331. 

“Any time before the case is final- 


ly disposed of, must be considered as 
during its pendency.” Kester v. 


after judgment 
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(2) Plea of intervention by 
assignee for benefit of creditors of 
one defendant, filed nearly one month 
in partition, 
properly stricken for laches, 
assignee’s attorneys knew of pend- 
ency of partition suit at time of as- 
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dered,!®. and his assignee stands in the same posi- 
tion.2° The fact that some of the parties joined as 
complainants were reversioners and therefore not en- 
titled to sue,24 and should have been joined as de- 
fendants, will not constitute a ground for reversal 
where the objection was not raised by demurrer and 
where all the interested parties were before the 
court.22, And it has been held that the objection for 
misjoinder may be obviated by the character of the 
judgment rendered.” 

[§ 292] c. Defect of Parties.2* Since all of the 
cotenants are indispensable parties to an action for 
partition,?® a failure to make all the cotenants par- 
ties, either as plaintiffs or defendants, is a jurisdic- 
tional defect?®—unless they are brought in during 
the course of the trial?7—which makes it necessary 
to reverse the judgment or decree, although there 
was no objection for defect of parties,?* or although 
no objection for defect of parties was made until the 
decree was amended at a term subsequent to that at 
which the trial was had.?® The court, it is said, is 
bound to bring them in at any stage of the proceed- 
ings.?°" And where one of the cotenants was not 

made a party and had no notice of the imposi- 
tion, the fact that he subsequently accepted serv- 
ice of the rule ‘o accept or refuse at the valu- 
ation does not cure the previous omission to make 
him a party.®° So, also, where a statute pro- 
vides that every person having an interest in the 
premises sought to be partitioned shall be made a 
party to the action,*! failure to make one a party 
who has an interest in the premises is a jurisdic- 
tional defect which cannot be waived by failure to 
‘misjoinder was filed on the ground 
that, the exceptor having sold part 
of the property before it had been 
decreed that plaintiffs owned any 
interest in it, and his vendee claim- 


ing a separate tract and the exceptor 
a separate tract, it was bad prac- 


was 
where 


Stark, supra. 

[a] Rule applied.—Under a stat- 
ute giving the right to the owner of 
the whole or any part of the prem- 
ises sought to be partitioned what- 
ever the origin of his title to inter- 
vene during the pendency of the suit, 
an intervention after the judgment 
for partition and report of partition 
that actual partition could not be 
made but before the final action of 
the court on such report is in time 
as being made during the pendency of 
the suit. Montoya v. Gonzales, 232 U. 
S. 375, 34 SCt 413, 58 L. ed. 645 [aff 
164 NewMe {349,120 P0676]. 

5. See Equity § 346; Parties § 211. 

G.. Haase *v.. Haase, 261 Ill. “30, 
32, 103 NE 628; Woolfolk v. Wool- 
folk, 30 La. Ann. 139; Parkinson v. 
Caplinger, 65 Mo. 290. A 


“An intervention implies a_ suit 
pending between parties in which 
another applies to be heard.” Haase 
v. Haase, supra. 

7. Woolfolk v. Woolfolk, 30 La. 
Ann. 139. 

8. Haase vy. Haase, 261 Ill. 30, 


103 NE 628; 
Me. 536. 

9. .Rice v. Donald, 97 Md. 396, 55 
A 620; Wilkerson v. Davis, (Tex. 
Civ. A.) 264 SW 545. 

{a] Thus (1) where in a_ suit 
for partition of land alleged to be- 
long to petitioner’s mother, petition- 
er first discovered during the tak- 
ing of the testimony that the land 
in fact was purchased with money 
belonging to his father’s estate, but 
thereafter petitioner made no attempt 
to assert his rights as his father’s 
sole heir until after the decree had 
been passed and enrolled, he was 
barred by laches from subsequently 
maintaining @n intervening petition 
claiming the land as his father’s 
heir. Rice yi Donald, 97 Md. 396, 55 


Elwell v. Sylvester, 27 


f 
ci 


signment, but plaintiffs had no knowl- 
edge of assignment. Wilkerson v. 
Davis, (Tex. Civ. A.) 264 SW 545. 


10. See supra § 237. 
11. Adams v. Hopkins, 144 Cal. 19, 
Ta 


Bringing in new parties by amend- 
ment see supra 


12. See supra §§ 238, 276. 
13. O’Donoghue v. Smith, 85 App. 
Div. 324, 83 NYS 398 [aff 184 N. Y. 


365, 77 NE 621]. 

14. Persons not to be joined: 
Defendants see supra § 242 et seq. 
Plaintiffs see supra § 236 et seq. 
aaa Power vy. Power, 7 Watts (Pa.) 

{a] Joinder of one who has part- 
ed with his title, in an action at law 
for partition, is at common law fatal 
to the action. Lockhart v. Power, 2 
Watts (Pa.) 371. 

16. McQuillan v. McQuillan, 134 
NYS 893 [aff 152 App. Div. 910 mem, 
137 NYS 1128 mem]. 

17. See Parties §§ 413, 433. 

18. Knapp v. Hungerford, 7 Hun 
(N. Y.) 588; McQuillan v. McQuillan, 
134 NYS 893 [aff 152 App. Div. 910 


mem, 137 NYS 1128 mem]. 
19. Loomis v. Riley, 24 Ill. 307. 
20. Loomis v. Riley, supra. 
21. See supra § 175 et seq. 
oo° Chapman Vv. York, 208 “Ala. 
274, 94 S 90. _And see Koos v. Kemp, 


45 Wis. 390 (where it was similarly 
held that the fact that some persons 
were named ag plaintiffs in a parti- 
tion suit without théir consent will 
not authorize dismissal of the suit 
on their motion where they are 
necessary parties and there is nothing 
to show that their rights are at all 
affected by their position as plaintiffs 
rather than defendants). 


23. Blair’ v.-Dwyer!.110 La. 332, 
34 S 464. j 
[a] Rule applied.—An exception to 


tice to join both in the same parti- 
tion suit. It was held that since 
some privity .of interest exists be- 
tween exceptor and his ‘vendee, and 
since the objection raised is obviated 
by the judgment appealed from, or- 
dering separate sales of the two tracts 
to effect partition, the exception will 
not be sustained. Blair v. Dwyer, 110 
La. 332, 34 S 464, 

24. Misjoinder see supra § 291. 

25. See supra § 230. 

26. Fla.—Camp Phosphate Co. v. 
Anderson, 48 Fla. 226, 37 S 722, 114 
AmSR 77. 

Iowa.—Curtis v. Reilly, 188 Iowa 
1217, 177 NW 585. 

Ky.—Kentucky Union Land Co. v. 
Elliott, 15 SW 518, 12 KyL 812. 

Pa.—Black’s App., 130 Pa. 516, 18 
A 1064. 

Tex.—Holloway v. MelIlhenny Co., 
77° Tex. 657. 14 SW 240:. Bowlin v. 
Freeland, (Civ. A.) 289 SW 721. 

Wyo.—Field v. Leiter, 16 Wyo. 1, 
90 UP. 378, (920 PN6220, Tah vAmSR OU 

27. See supra § 283. 

Lilly v. Menke, 126 Mo. 190, 28 
SW 648, 994; Bowlin v. Freeland, 
(Tex. Civ. A.) 289 SW 721 

29. Holloway v. MclIlhenny '@o:, 
77 Tex. 657, 660, 14 SW 240. 

“Courts of justice do not sit to 
enter empty decrees, and hence will 
arrest a proceeding of this charac- 
ter for want of necessary parties 
at any stage of the proceedings. The 
rule results from the impossibility 
of making a binding decree without 
having all parties who own an in- 
terest in the land to be affected by 
it before the court.” Holloway v. 
MeTi'henny Co., supra. 

29%. Lilly v. Menke, 126 Mo. 190, 
28 SW 6438, 994. 

30. Klingensmith’s BHst., 130 Pa. 
516. 18 A 1064. 

81. See supra § 230. 
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object on that ground;*? and this is so, although a 
statute provides that, where the defect of parties ap- 
pears upon the face of the petition, and no objection 
is interposed by demurrer or answer, or in the mo- 
tion for a new trial, the objection will be deemed 
waived, this statute having no application to suits for 
partition.?®? However, it has been held that, if the 
defect of parties is not jurisdictional, objection must 
be properly raised in accordance with statutory re- 
quirements or it will be waived,?* and that failure to 
join persons who are necessary parties is cured where 
they release their interests to trustees appointed to 
make the partition sale for the purpose of enabling 
a clear title to be made to the purchaser.*° It has 
also been held that, although infant cotenants were 
not made parties by the petition,®?® yet if they were 
made defendants by a cross petition and their guard- 
ian answered in their behalf, alleging the partition 
to be advantageous to them, the court, on proof that 
the partition was equal and just, might approve it;°* 
and that failure to join the tutrix of minors in pro- 
ceedings to sell property held in indivision at private 
sale is cured where she joins in the prayer for the 
homologation of the proceedings at the family meet- 
ing at which the sale was authorized, and joins in 


32. Remmers v. Remmers, (Mo.) 
239 SW 509; Hiles v. Rule, 121 Mo. 
248, 25 SW 959. But see Williams v. 
Westcott, 77 Iowa 382, 42 NW 314, 
14 AmSR 287 (where it was held 
that failure to make parties all per- 
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Land Co..v. Eltidétt, “15 Sw 518, 12 
KyL 812 (infants, who have an in- 
terest in the land, not having been 
made parties to a suit for partition, 
the decree will be reversed, that they 
may be brought in; but, the division 
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the act of sale.?8 Children of a surviving widow 
have no interest during her life such as will authorize 
them to assert her rights to land of her deceased 
husband or to plead in’ her behalf nullity of parti- 
tion because of failure to make her a party thereto.*® 

[§ 293] E. Process—l. Necessity. As in other 
actions*® the general rule is that jurisdiction can be 
acquired of defendants in actions for partition only 
by service of process upon them,*! and if this re- 
quirement is not complied with, a judgment or de- 
cree against them is void,*? unless defendants have 
in some way voluntarily submitted themselves to the 
jurisdiction of the court.#? \The record should set 
forth sufficient facts to show that proper notice has 
been given.*# 

All defendants to a cross bill or cross complaint in 
a sult for partition must be served with process.*® 

In ancillary proceedings in probate courts, where 
partition is sought in connection withthe settlement 
and distribution of decedents’ estates,*® notice to 
all parties interested in the partition is necessary,** 
and those who have had no notice*® or who have 
not assented to the proceedings*® are not bound by 
the partition. But the partition is valid as to the 
parties having notice.°° 
widow and heirs of the awarding of 
partition in the orphans’ court but 
not necessary to do so. In re Horam, 
59 Pa. 152; Rex ov. Rex, 3 Serg. & 


Raposo. Bauer’s Est., 14 Phila, 264. 
[c] Failure to notice to 


sons interested in the lands will not 
render yoid the judgment as to those 
properly made parties, and who made 
no objection on the ground of defect 
of parties); Braker v. Devereaux, 8 
Paige (N. Y.) 513 (if the necessary 
parties are not before the court in a 
partition suit so as to make the de- 
eree for partition final and effectual 
as to all persons interested in the 
premises, the defendants who are 
served with process should appear 
and make that objection). 

[a] Failure to join mortgagees.— 
Any defect of parties defendant by 
reason of mortgagees not being 
joined need not be raised by answer 
or demurrer, but the court may and 
should have them brought in when- 
ever and however the defect is 
brought to its attention, provided it 
appears that the lien has not been 
discharged. Remmers y. Remmers, 
(Mo.) 239 SW 509. 

83. -Hiles v. Rule, 121 Mo. 248, 256, 
2p, SW. 959 

“At common law jurisdiction for 
partition was vested in courts of 
chancery. As the objects to be at- 
tained by such suits was to make a 
division of the land in severalty, 
among common owners, and to settle 
all equities among them, the courts 
were careful that all persons having 
an interest should be made parties 
to the suit to the end that the entire 
title should pass, and future con- 
troversies should be avoided. As is 
said, courts of equity are unwilling 
* to leave the matter of controversy 
‘in such a condition that its final 
administration may be wholly in- 
consistent with equity and good con- 
science.’’’ Hiles v. Rule, supra. 

34. Hiles v. Rule, 121 Mo. 248, 
25 SW 959; Field v. Leiter, 16 Wyo. 
1, 90 P 378,. 92 P 622, 125 AmSR 997. 

{a] Since the beneficiary of a deed 
of trust, subject to which partition is 
prayed, can be brought in at any 
time if his nonjoinder is not object- 
ed to; it is no ground for reversal of 
an interlocutory order for sale. Hiles 
v. Rule, 121 Mo. 248, 25 SW 959. 

35. Brackenridge v. Dawson, 7 Ind. 


383. 
36. See supra §§ 234, 238, 276. 
Blue v. Waters, 114 Ky. 659, 


Weis he 
71 SW 889. See Kentucky Union 


OE ee ee eae eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


reported having set off to them a 
parcel in solido, their guardian may 
adopt the report in open court, after 
they have been served, and thus avoid 
the necessity of another division, if 
the partition is equal and just). 

88. Bruhn v. Firemen’s Bldg. As- 
soc., 42 La. Ann. 481, 7 S 556. 

39. Porter v. Porter, 163 La. 167, 
111 S 664. 

Widow as party see- supra §§ 252, 


25s. 
do, See Process [32 Cyc 423 et 


seq]. 

41. Ark.—Harris v. Preston, 10 
Ark. 201. 

Ga.—Martin vy. Laramore, 145 Ga. 
404, 89 SE 362. 

Ky.—Railey v. Railey, 5 B. Mon. 
110; Craig v. Barker, 4 Dana_ 600; 


Palmer v. Palmer, 2 Dana 390; New- 
by v. Perkins, 1 Dana 440, 25 AmD 
160; Kendrick vy. Kendrick, 4 J. J. 
Marsh. 241. 

La.—State v. Parish Judge St. Lan- 
dry, 31 La. Ann. 802. 

Me.—Dean v. Hooper, 31 Me. 

Mass.—Proctor v. Newhall, 17 
Mass. 81; Smith v. Rice, 11 Mass. 
507 


Miss.—Cotton v. Cash, 85 Miss. 29, 
ete 459; Tindall v. Tindall, 3 S 
581. 

N. Y.—Guaranty Trust Co. Vv. 
Schmidt, 187 App. Div. 561, 175 NYS 
696; Jackson v. Brown, 3 Johns. 
459; Larkin v. Mann, 2 Paige 27. 

Oh.—Wertheimer v. Korte, 8 Oh 
NPNS 581. 

Okl.—Condit v. Condit, 66 Okl. 215, 
168 P 456, 458 [cit Cyc]. 

Pa.—Morrow v. Morrow, 152 Pa. 
516, 25 A 1107; Klingensmith’s Est., 
130 Pa. 516, 18 A 1064; Richards v. 
Rote, 68 Pa. 248. See Biddle v. Starr, 
9 Pa. 461. 
pe C.—Sligh v. Sligh, 3 S. C. L. 

[a] In Massachusetts it was held 
in an early decision that when par- 
tition is prayed of an extensive ter- 
ritory, the court may prescribe such 
public notice as will inform all the 
inhabitants of the pendency of the 


application. Vaughan v. Noble, 6 
Mass. 252. 
[b] In Pennsylvania under an 


earlier statute it was held to be the 
better practice to give notice to the 


| give 
alienee of cotenant’s share.—(1) If 
the deed conveying a cotenant’s in- 
terest is not recorded and there is no 
possession by the grantee so as to 
indicate any claim in him calling for 
notice, he is not entitled to notice. 
Marklein vy. Trapnell, 34 Pa. 42, 75 
AmD 634. (2) Where one of several 
tenants in common ha@ aliened his 
share before the petition for partition 
was presented, and plaintiff proceed- 
ed as if no alienation had been made, 
giving notice to the original cotenant, 
and not to his grantee, the judgment 
of partition was held to be void. 
eckson v. Brown,>3 Johns. (N. Y.) 


ao eae infra § 401. 
5 ‘raig v. Barker, 4 Dana (Ky. 
600. And see infra § 309. re 
44 Craig v. Barker, supra. 
[a] Insufficient statement,—A 
mere recital that ‘there had been 


“due proof.of due notice,” being noth- 
ing more than the opinion of the 
court, is insufficient. Statement of 
facts and not deductions from undis- 
closed facts is necessary. Craig v. 
Barker, 4 Dana (Ky.) 600. 

45. Lovett v. Lovett, 93 Fla. 611, 
112 S 768; Willes v. Loomis, 94 App. 
Div. 67, 87 NYS 1086. 

46. See supra § 216. 

47. See cases infra note 48. But 
see Glover v. Ruffin, 6 Oh. 255 (divi- 
sion of a decedent’s real estate by the 
court of probate is in rem; and the 
law not requiring notice to be given 
to coparceners, a division without 
it binds them). 

48. Me.—Dean v. Hooper, 31 Me. 


107. ; 
Mass.—Procter v. Newhall, 17 

Mass. 81; Rice v. Smith, 14 Mass. 

431; Smith v. Rice, 11 Mass. 507. 


ton ne Cee v. Myrick, 16- Minn. 


Pa.—Richards v. Rote, 68 Pa. 248; 
wae v. Willis, 1 “Dall. 351, 1 1. 
ed. ; 


ihe a v. Andrews, 11- Tex. 
Wis.—Ruth v. Oberbrunner 
Wis. 238. shane 


In case of infants see infra § 307. 
Baas! Procter v> Newhall, 17 Mass. 
50. Rice v. Smith, 14 Mass. 431 
(their respective proportions remain 
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[§ 294] 2. Personal Service of Process—a. In 
General. Subject to the exceptions and limitations 
hereinafter mentioned,*! personal service on defend- 
ants in actions for partition must be had, either by 
reason of the requirements of statutes governing 
process in civil actions generally,°? or of statutes 
relating specifically to actions for partition,®* and 
personal service must be had upon all of the co- 
tenants who are defendants.°* Under some statutes, 
personal service on nonresidents of the state®® or 
county,°® as a substitute for service by publication,®* 
is authorized. 

Where answer of one defendant sets up new mat- 
ter, it is essential that the answer be served upon all 
of his eodefendants as well as upon plaintiff ;>* oth- 
erwise the subject matter of the affirmative allega- 
tions is not involved in the issues of the action.®® 

[§ 295] b. Porm and Contents. The form, and 
contents of the process must comply with the re- 
quirements of particular partition statutes,®° or, in 
the absence of such particular statutes, with the re- 
quirements of general process statutes.°+ If this is 
done, nothing further is necessary to bring defend- 
ants into eourt.®? 

Description of property. No description of the 
property to be partitioned is necessary in the absence 
of a statutory requirement to that effect,°? and if 
the statute requires a description of the property, 
this does not call for any greater or less particularity 
of description than in other actions involving title 


the same, and they are not prejudiced, 
in any manner, by the mistake or 


PARTITION 


| 


were the only persons or 
ants having or claiming an 


(47, C.F. | 39 
to real estate.®4 

[§ 296] c. How Service Made. General *rules®® 
govern as to how service of process may or must be 
made.°°® 

[§ 297] d. Time of Service. The time of service 
of process or length of notice which must be given®* 
are matters of statutory regulation, and must be 
complied with.*® 

[§ 298] e. By Whom Served. The service of 
process must be made by a person authorized by stat- 
ute to make it,®® and, if it is served by an unauthor- 
ized person, no jurisdiction of the person so served 
is thereby acquired by the court,’?° unless he has 
waived service by voluntary appearance.** 

[§ 299] f. Return. As in other actions’? there 
must be a legal return of service of process in order 
for a court to obtain jurisdiction of defendant in 
the partition suit,7*® but a return in substantial com- 
pliance with statutes governing returns will ordina- 
rily be sufficient ;7* but where a statute provides that 
the service of process shall be proved by affidavit, a 
return of “executed” by the sheriff will not satisfy 
the statutory requirement as to proof.7® 2 

[§ 300] 8. Service by Publication’®°—a. Persons 
on Whom Made.‘* While service of process by pub- 
lication is not permissible unless authorized by stat- | 
ute,*® in many jurisdictions, by force of statute,”® . 
constructive service by publication may be had on 
designated classes of persons in actions for partition, 
such as nonresident defendants,°° unknown owners 


defend- | shall be served “at least forty days 
interest | before the ensuing term,” a writ of 


error as to the party to whom notice 
was not given). 

51. See infra § 300. 

Against infants and lunatics see 
infra § 307. 

52. See Process [32 Cyc 448]. 

53. See statutory provisions. 

“The general policy of the law 
upon the subject of notice to all 
who are interested in the _ litiga- 
tion, as well as the clearest dictates 
of justice, require actual notice to 
be given, where it can be done.” 
Kane v. Rock River Canal Co., 15 
Vest. 9," USI. * 

{aJ] In Ontario in a proceeding be- 
gun by summary application, where 
a person interested in the estate not 
originally made a party had been 
long unheard of and there was un- 
certainty as to whether he was liv- 
ing or dead, an order would be made 
appointing 2a guardian and directing 
that he be s2rved with an office copy 
of the judsment or order for par- 
tition and notice, for the absentee. 
Re Hynes, 19 Ont. Pr. 217. 

54. Morrow v. Morrow, 152 Pa. 
516, 25 A 1107 (service upon one 
of the cotenants as member of a part- 
nership composed of some, but not 
all of the cotenants, is insufficient 
to bind the partners not personally 
served). 5, 

55. O’Donaghue v. Smith, 184 N. 
Y. 365, 77 NE 621; Ponti v. Hark- 
man, 87 Wash. 137, 151 P 249. 

56. Central Trust Co. v. 
184 Ky. 114, 211 SW 421. 


Creel, 


57. Publication see infra §§ 300- 
306. 
58. Tu Junga Co. v. Barclay, 11 


CAT AT60) 1 08) el 0 92. 
- 59. Tu Junga Co. v. Barclay, su- 


pra. 
60. Keil v. West, 21 Fla. 508: Cock 
141 Ga. 774 82 SE 


v. Callaway, 
286. i ‘ 
[a] Address.—Although the stat- 
ute declares that the summons shall 
be addressed by name to all the 
lienholders and owners who are 
known, “and generally to all persons 
unknown, having or claiming an in- 
terest in the property,’ it is suffi- 
cient that the summons be addressed 
to the defendants named in the com- 
plaint wheret it appears that they 


Fd 


in the property. Martin v. Parker, 
14 Minn. 13, 100 AmD 188. 

[b] Statement of purpose of bill. 
—If the statute provides that the 
process shall state that the bill is 
filed for partition, this requirement 
must be complied with. Keil v. 


West, 21 Fla. 508. 

a See Process [32 Cyc 428 et 
seq]. 

62. Keik v. West, 21 Fla. 508; Grif- 
fini Vv. . Griffin, “153 ‘Ga. 547, 1123 SH 
161; Rutland.v. Ridgdill, 153 Ga. 
212, 112 SH 278; Cock wv. ‘Calla- 
way, 141 Ga. 774, 82 SE 286; <An- 
derson vy. Anderson, 27 Ga. A. 513, 
108 SE 907. 

63. Keil v. West, 21 Fla. 508. 


64. Broome v. 
OSS. 0S be pba. 


i See Process [82 Cyc 448 et 
seq]. 
66. See cases infra this note. 
[a] Leaving copy at residence.— 
(1) Under some statutes personal 


service may be made by leaving a 
copy of the writ at the residence of 
defendant. Wilcox v. Monday, 83 Ind. 
335; Davis v. Detwiller, 26 Pa. Dist. 
1110; Storey v. Hoppes, 6 Pa. Dist. 
& iCo. 388i; Process, [32 (Cyc 4607. 
(2) But where it is provided that, 
where there are several defendants, 
service may be made by delivering 
to defendant who shall be first sum- 
moned a copy of the summons and 
writ and to those subsequently sum- 
moned a copy of the return, service 
of summons by reading a copy of the 
writ to the several defendants and 
delivering to defendant first’ men- 
tioned in the writ a certified copy of 
the petition is insufficient. West- 
meyer v. Gallenkamp, 154 Mo. 28, 
55 SW 231, 77 AmSR 747. 

67. See Process [32 Cyc 456]. 

68, Cahill v. Cahill, 131 Misc: 99, 
226 NYS 199; Davis v. Detwiller, 26 


Pa Dist. LeLoe win re Loney. 100; 
Cr Onn 3 05- 
{a] Thus (1) where a return 


shows that a summons in partition 
was served on the defendants less 
than twenty days before the return 
day as required by statute, the court 
will set aside the return. Davis v. 
Detwiller, 26 Pa. Dist. 1110. (2) And 
where a statute requires that notice 


Broome 179 Cal.| 


partition cannot be ordered unless 
notices has been given forty clear 
days before the term, and where serv- 
ice was made on the twenty-first 
day of July and the term began on 


August 13, the service was_ insuffi- 
ass In re Loney, 10 U. C..Q. B. 
69. See Process [32 Cye 451]. 

70. Kyle v. Kyle, 55 Ind. 387. 

71. See infra § 309. 

72. See Process [32 Cyc 496 et 
seq]. ‘ 

73. See’ Cummisky vy. Cummisky, 
LOO, Pane. j 

74 Cummisky v. Cummisky, su- 


pra (in a partition suit, a recital in 
an inquisition, in due form returned 
under a writ de partitione facien- 
da, that the parties in such writ 
had been severally warned, and that 
as many as chose were present, was 
a sufficient return of service of the 
notice on the parties named in the 


writ). 
75. Newby v. Perkins, 1 Dana 
(Ky.) 440, 25 AmD 160. To same 


Hage Palmer v. Palmer, 2 Dana (Ky.) 


[a] Strict compliance’ with this 
statute is necessary. Newby v. Per- 


sine 1 Dana (Ky.) 440, 25 AmD 
76. In civil actions generally see 


Process [32 Cyc 467 et seq]. 


77. On nonresident infants see in- 
fra § 308. 
78. Walters v. Bray, (Tex. Civ. 


A.) 70 SW 443. 
79. See statutory provisions. 
“Methods are provided of giving 

constructive notice where actual no- 

tice cannot be given, and this is of 
necessity the case with respect to 
unknown owners in partition suits.” 

Kane v. Rock River Canal Co., 15 

Wis. 179, 189: 

{a] Validity of these statutes has 
been upheld as against objections 
that they were in contravention of 
the due process clause in state con- 
stitutions. Lawrence v.: Hardy, 151 
N. C. 123, 65 SE 766, 134 AmSR 976. 
See also Process [32 Cyc 468]. 

80. See statutory provisions. 

[a] Repeal of statute.—Civ. Code 
(1895) § 4788, providing for process 
to be served on nonresidents by publi- 


392 [47 C.J.] 
or persons interested in the property, whose names 
are unknown,*! defendants whose residence is un- 
known and cannot be ascertained on diligent in- 
quiry,®? and defendants who cannot be found in the 
state after due diligence;** and where the require- 
ments of the statutes have been complied with, the 
court acquires jurisdiction of these defendants for 
partition purposes to the same extent as if they had 
been personally served with summons,** and they are 
bound by the judgment or decree rendered in the 
action.*®> And if a sale for partition is ordered,*® 
the purchaser acquires a good title.$? 

Doctrine of ‘virtual representation.” It has been 
held that, even though parties brought in by publica- 
tion should show that they have not been properly 
served, a decree may, nevertheless, be rendered which 
will be binding on them where they belong to a class 
which is represented by one or more persons on whom 
personal service has been had under the doctrine of 
“virtual representation.”®§ 

Personal judgment. For obvious reasons®® no per- 
sonal judgment can be rendered against parties made 
defendants in partition suits merely by publication 
of service.?° 

[§ 301] b. Construction of, and Compliance with, 
Statutes—(1) In General. 
authorizing service of process by publication are in 
eation is not repealed by the general ; 1; 


rule for service by publication found 
in Civ. Code (1895) §§ 4976, 4978. 


PARTITION 


Inasmuch as statutes 


Sandford v. White, 56 N. Y. 359; 
Smith v. R. B. I. Building Corp., 
Misc. 826, 215 NYS 1; 


[9§ 300-802 


derogation of the common law and must be strictly 
construed,®! only those persons who plainly come 
within the terms of these statutes may be served 
with process by publieation.®? Persons who cannot 
properly be made parties to a bill for partition can- 
not be coneluded by an order of publication because 
they failed to answer.®* Furthermore, all the pre-. 
liminary steps required by the statute must be strict- 
ly complied with, in order to give the court juris- 
diction,®* so that absent parties may not be deprived 
of those safeguards which the statutes have provided 
for the protection of their rights; otherwise, the 
statutes might be made a mest efficient instrument 
for fraud.®®> And the fact that all preliminary steps 
required by statute have been taken must affirma- 
tively appear upon the record.°* However, if all the 
steps required by statute are taken,*jurisdiction is 
acquired by service of process on Geteedins by pub- 
lieation.°7 

[§ 302] (2) Notice—(a) eres: for and Con- 
tents.°* The publishing of the notice, prescribed by 
statutes authorizing service by publication, is indis- 
pensable.°? 

Contents. The notice, summons, or order for pub- 
lication published as notice must set forth all the 
matters which the statutes require it to contain, in 
order to give the court jurisdiction. Thus, if so 


tiffs in a partition suit, or a suit to 


126 | quiet title, have knowledge or the 


Lenehan v. St. 


Lochrane v. Equitable Loan, etc., Co., 
122 Ga. 433. 50 SE 372. 

81. See statutory provisions. 

[a] Repeal of statute—-The act 
of Nov. 9, 1866, authorizing citation 
against unknown heirs by publica- 
tion for partition of land, was not 
repealed by the act of Aug. LS S110); 
nor by the act of Nov. 20, 1871. Tal- 
iaterro. ‘ve. Butler; 77 “Tex. 578, 14 
sw 191. 

See statutory provisions. 
See statutory provisions. 
See cases infra this note. 

[a] Nonresidents.—Keil v. West, 
21 Fla. 508; Roberts v. Burnett, 164 
Gai264; 13% «SH. 77385) dochranes Vv. 
Equitable Loan, etc., Co., 122 Ga. 
433,. 50 SE .3872; Hamby Mountain 
Gold Mines v. Calhoun Land, etc., 
Gosnee Ga, oll, 9 5H 83l Patton vy, 
Childs, 78 Ga. 352; Schaefer v. Kien- 
zel, 123 Ill. 430, 15 NH 164; Williams 
v. Westcott, 77 Iowa 332, 42 NW 314, 
14 AmSR 287; Mason v. Messenger, 
17 Iowa 261 [app dism 10 Wall. (U. 
Sea Kalo ea ed LOZ Si ede Lact sve 
Stewart, 10 Mich. 260; McCormick v. 
Paddock, 20 Nebr. 486, 30 NW 602; 
Cona v. "Henry Hudson. Conn sowNikad: 
Bite 154529 Ou cAr 0.31, AnnCas1916E OSOr 
Bynum Vv. Bynum, 1790) Ne Cats, LOL 


SE 527; Sankey’s App.; 55 Pa. 491; 
Ferriss v. Lewis, 2 Tenn. Ch. 291; 
Taliaferro “v. Butler, 77..Tex. 5738, 


14 Sw 191: Gillon v. Wear, 9 Tex. 
Civ. A. 44, 28 SW 1014; Pool v. La- 
mon, (Tex. Civ. A;)° 28S W. 363; Tue- 
ker v. Whittlesey,° 74 Wis. 74, 41 
NW 535, 42 NW 101; Foster v. Ham- 
mond, 37 Wis. 185; Marvin v. Tits- 
worth, 10 Wis. 320. See Grassmeyer 
v. Beeson, 13 Tex. 524 (where the 
mode of service being a matter of 
practice which in the absence of ex- 
press law could ke regulated by the 
court, defendant was cited by pub- 
lication and the judgment was held 
to be valid). 

[b] Persons not found in state 
after due diligence.—Van Wyck v. 
Hardy, 4 Abb. Dec. (N. Y.) 496, 39 
HowPr 392. 

[ec] Unknown persons.—Keil  v. 
West, 21 Fla. 508; Thornton v. 
Houtze, 91 Ill. 199; Ezzell v Exall, 
210 Ky. Sl4, 273 SW. Lode Savage, v: 
Gray, 96 Me. 557, 53 A 61; Bergen 
v. Wyckoff, 84 N. Y. 659, 1 NYCivProc 


Francis Xavier College, 30 Misc. 378, 
63 NYS 1033 [aff 51 App. Div. 535, 
64 NYS 868]; Allen v. Allen, 11 How 
Pr. (N. Y.) 277; Denning v. Corwin, 
11 Wend. Bynum. iN; 
Bynum, LOIS Di a2 t; 
Lawrence v. Hardy, 151 N. C. 123, 65 
SE 766, 134 AmSR 976; Rogers v. 
Tucker, 7 Oh. St. 417; Ferriss v. Lew- 
is, 2 Tenn. Ch. 291; Foote v. Sewall, 
81 Tex. 659, 17 SW 373; Taliaferro v. 
Butler, 77 Tex. 578, 14. SW 191; Hess 
v. Webb, (Civ. A.) 113 SW 618 [aff 103 
Tex. 46, 123 SW 111]; Pool v. Lamon, 


(Tex. Civ. A.) 28 SW 368; Nash v. 
Church, 10 Wis. 303, 78 AmD_ 678. 
See Ashley v. Brightman, 21 Pick. 


(Mass.) 285; Pankey v. Ortiz, 26 N. 
MP5 75). Lb Pi 906, 3.0) PAL RS 2a, 
Cueva Ranch Co. v. Rodriguez, 17 N. 


M. 263, 1384 RP. 228 (all recognizing 
rule). 
{d] Unknown persons not ascer- 


tained by diligent inquiry.—Ferriss 
v. Lewis, 2 Tenn. Ch. 291. 

85. See cases supra note 84. 
also Judgments § 45. 

86. See infra § 658. 

87. Cona vy. Henry Hudson Co., 86 
Ned: L154)90 (Al 103.) AnnOas1o16 5) 
999; Lawrence v. Hardy, 151 N.C. 
123, 65 SE 766, 134 AmSR 976. 

88. Ryder v. Oates, 173 N. C. 569, 
92 SE 508. 

89. See Judgments § 47. 

90. Foote v. Sewall, 81 Tex. 659, 
17 SW 3738; Taliaferro v. Butler, 77 
Tex. 578, 14 SW 191; Gillon v. Wear, 
9 Tex. Civ. A. 44, 28 SW 1014. 

No personal judgment for costs see 
infra § 887. 

91. See Process [32 Cye 467]. 

92. Pankey v. Ortiz, 26 N. M. 575, 
195.2P+.906; 30, A. LR 925-5 wan Cneva 
Ranch Co. v. Rodriguez, 17 N. M. 
2638, 134 P 228; Mecklem v. Blake, 19 
Wis. 397; Kane v. Rock River Canal 
Co., 15) Wiss a79: 

{a] Thus (1) if there are several 
plaintiffs in order to authorize service 
by publication on defendants as un- 
known owners, they must be un- 
known to all the plaintiffs. If known 
to some of the plaintiffs, although un- 
known to others, they do not come 
within the designation ‘unknown 
owners.” Mecklem v. Blake, 19 Wis. 
897; Kane v. Rock River Canal Co., 
15 Wis. 179. (2) And where plain- 


See 


means of knowledge as to persons in 
actual adverse possession of the lands 
to be partitioned, or the title to 
which is sought to be quieted, such 
persons cannot be bound by a de- 
cree in the partition suit or suit to 
quiet title by service by publication 
under the name of ‘unknown own- 
ers.’ They are entitled to personal 
service under such circumstances. 
Pankey v. Ortiz, 26 N. M. 575, 195 
P 906, 30 ALR 92; La Cueva Ranch 
Co..v. Rodriguez, 17 N. M. 268, 134 
P 228: 

93. Savary v. Da Camara, 60 Md. 
139 VAS: 

“The office of an order of pub- 
lication is simply to notify parties, 
who are properly such, to the Dill, 
and the Object it seeks to accom- 
plish.” Savary v. Da Camara, supra. 

94 U. S.—Meyer v. Kuhn, 65 Fed. 
Eee 13, CCALZ98 UBS Virginia stat- 
ute 

Fla.—Keil v. West, 21, Fla. 508. 
germans v. Matthews, £7) Ind: 

Ky.—Dineen v. Hall, 112 Ky. 273, 65 
SW 445, 66 SW 392 Loverr on other 
grounds 99 SW 216]. 


Bye Savage v. Gray, 96 Me. 557, 
Noes _—Ashley v. Brightman, 21 
Pick, 285. 


saniten .—Platt vy. Stewart, 10 Mich. 


N. Y.—Bowler vy. Ennis, 46 App 
Div. 309, 61 NYS 686 
Pa.—kKantner’s Est., °24 Pa. Co. 


310. 
Tenn.—Robertson v. Robertson, 2 
ag ae Ferriss v. Lewis, 2 Tenn. 


Tex.—O’Leary v. Durant, 70 Tex. 
409, 11 SW 116. 
tee . Hammond, 37 Wis. 


95. Platt v. Stewart, 10 Mich. 260. 


96. Platt v. Stewart, supra; Den- 
ning Ven Corwaniy Ii. end. wGN. hays) 
97. Thornton v. Houtze, 91 Tll. 199. 
98. In civil actions generally see 


Process: [82 Cyc 484], 

99. Savage v. Gray, 96 Me. 557, 
Denning v. Corwin, 11 Wend. 
(N. Y.) 647; and cases infra this 
section. 

1. U. S.—Meyer v. Kuhn, 65 Fed. 
705, 18 CCA» 298, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 302-304] 


provided by statute, the notice must state the filing 
of the required affidavit,? correctly state the parties 
to the suit and their names,* or deseribe an unknown 
party as near as may be by the character in which he 
is sued and by reference to his title or interest in 
the subject matter of litigation,* and describe the 
premises sought to be partitioned.® So the notice 
must purport to be an official act in order to have any 
efficacy.® 

[§ 303] (b) Oath or Affidavit for Order of Pub- 
lication.’ It is very generally required by the stat- 
utes providing for service by publication that the 
facts shall be stated under oath in the bill for par- 
tition’ or in separate affidavits,® which by the terms 
of the statutes are necessary to authorize the substi- 
tution of service by publication for personal serv- 
ice;?® and it must appear upon the face of the record 
that the required affidavit was made.1! In the ab- 
sence of such affidavit, the court acquires no juris- 
diction of the parties on whom service is made by 
publieation.*? The affidavit, however, need not fol- 
low the exact words of the statute,t® but will be 
sufficient if it is so worded as to show the existence 


PARTITION 


[47 C.F.] 393 


of the facts necessary to be established.1* And it 
has been held that, where the affidavit is defective 
not in omitting to state a material fact, but in the 
mode of stating it, the judgment entered upon a serv- 
ice by publication, although voidable by direct at- 
tack,!® is not absolutely void: ao 
By one of several plaintiffs. If the ground alleged 
for the order is*nonresidence of defendant, an affi- 
davit by one of several plaintiffs will be sufficient. a 
But, if the ground alleged is that there are parties 
interested “who are unknown” and there are several 
plaintiffs, all must join in making the affidavit be- 
cause they must be unknown to all the plaintiffs.+® 
[§ 304] (c) Order for Publication. Statutory re-° 
quirements for the order for service of process by 
publication!® must be observed in order to give the 
court jurisdiction.2° An order for publication 
granted at special term and signed with the initials 
of a justice of the supreme court, with a direction 
to enter, has been held sufticientet 
Time of making order. It is not necessary that 
the complaint should have been filed before the or- 
der for publication is made, if the statute authorizing 


Fla.—Keil v. West, 21 Fla. 508. 

Ind.—Cox v. Matthews, 17 Ind. 367. 

Nebr.—McCormick v. Paddock, 20 
Nebr. wee 30 NW 602 

N. Y.—Sandford v. White, 56 N. Y. 
359;. Bowler v. Ennis, 


46 App. Div. 
309, 61 NYS 686; Steel v. Norton, 
110 Misc. 730, 182 NYS 76 [aff 182 
App. Div. 903 mem, 168 NYS 1130 
mem]. 

Tenn.—Ferriss v. Lewis, 
Ch;22911.. 

Pee araeeter v. Hammond, 37 Wis. 

{a] Day of required appearance.— 
An order served as notice on a non- 
resident defendant which merely di- 
rects him to appear and answer in 
twenty days after service on him of 
the order is fatally defective where 
the statute requires the order to spec- 
ify a day certain. Foster v. Ham- 
mond, 37 Wis. 185. 

[b] Statement of object of peti- 
tion.—If the statute provides that 
the notice must contain a summary 
statement of the object and prayer 
of the petition, a notice which states 
that application will be made for 
the partition of land therein de- 
scribed is not defective for failure to 
include the alternative of a_ sale 
since a demand for partition includes 
a sale when necessary: McCormick 
v. Paddock, 20 Nebr. 486, 30 NW 602. 

2. Cox v. Matthews, 17 Ind. 367. 

3. Meyer v. Kuhn, 65 Fed. 705, 13 
CCA 298. 

fa] Thus “a publication of a sum- 
mons to ‘Sarah BE. Meyers’ was not 
notice to one ‘Elizabeth Meyer’ of 
the pendency of a suit against her, 
though coupled with a summons to 
the ‘unknown heirs of Henry Meyers, 
deceased,’ Elizabeth Meyer being, 
in fact, the widow of one Henry 
Meyer, who left surviving certain 
children and heirs, and that a de- 
cree, rendered on default upon such 
summons and publication, was not 
binding on said Elizabeth Meyer.” 
on Vaedcuhn,, 65) Hedi 705)°13 "CCA: 
98. 


2 Tenn. 


at Ferriss v. Lewis, 2 Tenn. Ch. 
t. 
5. Keil v. West, 21 Fla. 508. 
fa] Description of premises held 


sufficient.—In an action for partition 
a notice on which publication was 
had under the then existing stat- 
utes, addressed to “the unknown own- 
ers and all persons interested in the 
premises described in the complaint 
and herein above referred to or any 
part thereof,’ and describing the 
Jands as “Jands in the county of Suf- 
folk, known as the Great South 
Beach,” without giving boundaries, 
ané which dascription covered too 
much rather than too little, was suf- 
ficiently accurate, as it would have 
$ 


advised any owner of undivided inter- 
ests in a part of the beach that pend- 
ing litigation affected his property, 
especially where a reference to the 
complaint would have given him the 
boundaries. Steel v. Norton, 110 
Mise. 730, 182 NYS 76, 80 [aff 182 
App. Div. 903 mem, 168 NYS 1130 
mem]. 

6. Cox v. Matthews, 17 Ind. 367. 

7. In actions generally see Proc- 
ess [32 Cyc 473]. 


8. See Ferriss v. Lewis, 2 Tenn. 
Ch. 291. 

9. See statutory provisions. 

10. Ill.—Schaefer v. Kienzel, 123 
Ill. 480, 15 NE 164. 


eo .—Platt v. Stewart, 10 Mich. 
Nebr.—McCormick v. Paddock, 20 
Ne 486, 30 NW 602. 


Yo —Denning v. Corwin, 11 
Wend. 647. 
Tenn.—Ferriss v. Lewis, 2 Tenn. 
Ch. 291. 
Wis.—Tucker v. Whittlesey, 74 


Wis. 74, 41 NW 535, 42 NW 101; Meck- 
lem v. Blake, 19 Wis. 397. 

[a] Thus, where the statute au- 
thorizes service by publication when 
the residence of defendant is un- 
known and cannot be ascertained on 
diligent inquiry, it must be stated 
under oath in a bill or: by separate 
affidavit that the residences of the 
defendants are unknown and cannot 
be ascertained on_ diligent inquiry. 
Ferriss v. Lewis, 2 Tenn. Ch. 291. 


11. Platt v. Stewart, 10 Mich. 260; 
et iad v. Corwin, 11 Wend. (N. yy) 
12. Platt v. Stewart, 10 Mich. 260; 


Denning v. Corwin, 11 Wend. (N. Y.) 
647. .Compare Hynes v. Oldham, 3 
T. B. Mon. (Ky.) 266 (where the no- 
tice required by statute was given, 
the fact that the statutory affidavit 
was made renders the decree merely 
erroneous and not void). 

18. McCormick ._v. Padock, 20 
Nebr. 486, 30 NW 602. 

14. McCormick vy. Paddock, supra. 

[a] Sufficient affidavit of residence 
of nonresident.—Where the statute 
requires the affidavit to state the 
place of residence of the nonresi- 
dent, if known, an affidavit in an ac- 
tion for partition in Illinois stating 
the residence of the nonresident de- 
fendant as “Twentieth and St. Louis 
Ave., St. Louis, Mo.,’”’ is sufficient as 
against the objection that the affi- 
davit leaves it uncertain as to wheth- 
er plaintiff refers to the number of 
the house or the Twentieth and St. 
Louis Ave. Schaefer v. Kienzel, 123 
Ill. 430, 15 NE 164. 

[b] Sufficient affidavit of unknown 
ownership.—An affidavit made by 
plaintiff's attorney who as such was 


familiar with the title, in which he 
stated who had discovered all but 
a small part of the owners and that 
he did not know the parties entitled 
to those outstanding interests, is suf- 
ficient to authorize service of proc- 
ess by publication. Steel v. Nor- 
ton, 110 Misc. 730, 182 NYS 76 [aff 
182 App. Div. 903 mem, 168 NYS 
1130 mem]. 

15; Smiths ty. oR. See oS usa ine 
Corp., 126 Misc. 826, 215 NYS 1. 

Collateral attack see infra § 427. 


16; Smithiev.- Ra Blab unding 
Corp., 126 Misc. 826, 215 NYS 1. 
17. Tucker v. Whittlesey, 74 Wis. 


74,78, 41 NW 535, 42 NW 101 (“when 
one plaintiff positively states in his 
affidavit that the defendants are all 
nonresidents, this may satisfy the 
court of the fact as fully as though 
all the plaintiffs swore to it’’). 

18. Mecklem v. Blake, 19 Wis. 397; 
Kane v. Rock River Canal Co., 15 
Wis. 179. 

19. See statutory provisions; 
generally Process [32 Cyc 480]. 


and 


20. Keil v. West, 21 Fla. 508; Cox 
v. Matthews, 17 Ind. 367; Ferriss v. 
Lewis, 2 Tenn. Ch. 291; Foster ‘v. 


Hammond, 37 Wis. 185. 

[a] Description of unknown de- 
fendant.—When so prescribed by stat- 
ute when the suit is against an un- 
known defendant, the order of pub- 
lication must describe him as near 
as may be by the character in which 
he is sued, and by reference to his 
title or interest in the subject mat- 


ter of the suit. Ferriss v. Lewis, 2 
Tenn -Chiez9s. 
[b] Description of premises.—(1) 


If the statute so provides, the or- 
der must contain a description of the 
premises (Keil v. West, 21 Fla. 508; 
Foster v. Hammond, 87 Wis. 185), 
(2) and the description required is 
such as shall be sufficient, on the 
face of the order, to notify the non- 
resident defendant of the premises 
in question, so that he may know 
whether they are premises in which 
he claims. an interest (Foster v. 
Hammond, supra). 

[c] Specification of appearance 
day.—(1) If the statute requires the 
order to specify a day certain on 
which defendant is to appear, a strict 
compliance with this requirement is 
necessary to give the court jurisdic- 
tion. Foster v. Hammond, 87 Wis. 
185. (2) Thus, under a statute of the 
character above mentioned, an order 
merely directing defendant to appear 
and answer twenty days after service 
on ‘him of the order, is fatally de- 
fective. Foster v. Hammond, supra. 

21. Volz v. Steiner, 67 App. Div. 
504, 73 NYS 1006. See also, Motions 
and Orders § 212. 
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the order contains no such requirement.*? 

[§ 305] (d) Time, Place, and Mode of Publica- 
tion. The notice required by statutes authorizing 
service by publication must be duly published.?* 
Statutory requirements”? as to the length of time for 
which notice must be given,?® the number of times 
of publication,?® and the paper or papers in which 
publication is to be made,?* must be strictly com- 
plied with.?® Service by publication may, under the 
statutes of some jurisdictions, be made even after 
judgment to bring in necessary parties to a valid 
disposition of the cause,?® and where the interest of 
such parties is presented by the amendment or suffi- 
ciently appears from the pleadings already filed, the 
proceedings will bind to the extent of the jurisdic- 
tional authority of the court having the matter be- 
fore it.°° 

[§ 306] (e) Appointment of Attorneys for De- 
fendants Served by Publication. The statute may,?? 
in addition to the requirements above enumerated,*? 
require the appointment by the court of an attorney 
for unknown defendants cited by publication of 
process,*? and when it appears that the interests of 


22. Tucker v. Whittlesey, 74 Wis. ! number of papers in which publica- 
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parties cited by publication are conflicting, separate 
attorneys should be appointed.** 

[§ 307] 4. Against Infants and Lunatics**—a. In 
General. In the absence of any special statutory 
regulation of the matter, it seems to be well settled 
that, in suits in equity for the partition of land, per- 
sonal service of process upon infant defendants is 
indispensable,** and this requirement is not satisfied 
by service of process upon the guardians of such de- 
fendants.*7 And statutes*® which, either by virtue 
of their express terms or of the judicial construction 
placed upon the statutes, require personal service on 
infant defendants in suits for partition,?® or which, 
in addition to requiring personal service on the in- 
fants also require further service of process to be 
made on the father, mother, guardian, or such other 
person as may be designated by the. statute,*? are 
construed as being mandatory;*+ and their require- 
ments must be complied with. However, if the suit 
is brought under a statute requiring personal service 
of process on the infant only, no service of process 
on the guardian is necessary.*? Under some stat- 
utes and rules of court, service of process in a par- 


[a] Sufficient service.— Under 


74, 41 NW 535, 42 NW 101. 

23. Denning v. Corwin, 11 Wend. 
ONe ey) 647. 

24. See statutory provisions; and 
generally Process [32 Cyc 483 et 


seq]. 

25. Steel v. Norton, 110 Misc. 730, 
182 NYS 76 [aff 182 App. Div. 903 
mem, 168 NYS 1130 mem]; Tabler 
v. Wiseman, 1 Oh. Dec (Reprint) 497, 
10 WestLJ 207; Kantner’s Hst., 24 Pa. 
ce 310; Mecklem v. Blake, 19 Wis. 
397. 

[a] Length of time of notice.— 
(1) A notice published first on July 
12, and last on August 18 following, 
does not comply with a rule requiring 
six weeks’ publication. Kantner's 
Stet ura teOs ia LOr (2) Under a 
statute requiring publication of no- 
tice for “three months,” it was held 
that, where the notice was dated 
March 20, 1840 and stated that the 
petition would be presented on June 
16, 1840, and the petition was so pre- 
sented and the unknown owners re- 
quired to appear within three days, 
the notice was insufficient. Mecklem 
v. Blake, 19 Wis. 397. (3) Where the 
statute requires forty days’ notice of 
the pendency of a petition for par- 
tition, publication of notice for six 
consecutive weeks, the first being 
more than forty days prior to the 
term of court, is sufficient. Tabler 
v. Wiseman, 1 Oh. Dec. (Reprint) 497, 
10 WestLJ 207. 

26. Ashley v. Brightman, 21 Pick. 
(Mass.) 285. 

{a] Number of publications.— 
Where the order required notice to 
be published three weeks successive- 
ly, publication in two successive is- 
sues of a paper, dated a week apart, 
is insufficient. Ashley v. Bright- 
man; ' 21° Pick. (Mass.) 285. 

27. Steel v. Norton, 110 Misc. 730, 
182 NYS 76 [aff 182 App. Div. 903 
mem, 168 NYS 1130 mem]; Rogers v. 
Tucker, 7 Oh. St. 417; Sankey’s App., 
55 Pa. 491. 

{a] Paper in which published.— 
(1) Publication of notice to unknown 
owners made as directed in the state 
paper at Albany and in a local paper 
for three weeks, being the precise re- 
quirements of the statute, is suffi- 
cient. Steel v. Norton, 110 Mise. 
730, 182 NYS 76 [aff 182 App. Div. 
903 mem, 168 NYS 1130 mem]. (2) 
A notice published in a newspaper 
having a general circulation in’ the 
county as provided by statute is suf- 
ficient. Rogers v. Tucker, 7 Oh. St. 
417. 
[b] 


Discretion of court as to 


tion made.—Whére “the law as_ to 
partition in orphans’ courts requires 
notice by publication “in such one 
or more newspapers as in the opin- 
ion of the court will be most like- 
ly to meet the eye of those entitled 
to notice,’ the number of papers is 
discretionary with the court; and 
hence, where the court ordered pub- 
lication in two papers, and that a 
copy be mailed to the address of each 
nonresident party, but publication 
was actually made in one paper only, 
and a copy-was mailed as directed, 
the ratification of the return by the 
court was a discretion properly ex- 
ercised, inasmuch as it was within 
the legal limit. Sankey’s App., 55 
Pa. 491, 496. 

28. See cases supra notes 24-27. 

29. Bynum vy. Bynum, 179 N. C. 
14, 101 SE 527. 

30. Bynum v. Bynum, supra. 

31. See statutory provisions. 

32. See supra §§ 302-306. 

33. Foote v. Sewall, 81 Tex. 659, 
17 SW 373; Pool v. Lamon, (Tex. Civ. 
A.) 28 SW 3638. 

34. O’Leary v. Durant, 70 Tex. 
409, 11 SW 116. 

35. Infant or lunatic as party de- 
fendant see supra 

36. Terrell v. Weymouth, 32 Fla. 
255, 13 S 429, 37 AmSR 94; Chamb- 
ers v. Jones, 72 Ill. 275; Nichols v. 
Mitchell, 70 Ill. 258; Campbell, v. 
Campbell, 63 Ill. 462; Hickenbotham 
v. Blackledge, 54 Ill. 316 

37. Nichols v. Mitchell, 70 Ill. 258. 

38. See statutory provisions. 

39. Cal.—Akley v. Bassett, 189 Cal. 
625. 209 P 576, 582, [cit Cyc]. 

Fla.—Lovett v. Lovett, 93 Fla. 611, 
112 S 768. 

Kan.—Cheney v. Richards, 43 Kan. 
492, 23 P 624: Havens v. Drake, 43 
Kan. 484, 23 P 621. 

Mo.—Fischer v. Siekmann, 125 Mo. 
165, 28 SW 485; Campbell v. Laclede 
Gas Light Co., 84 Mo. 352 [aff 119 
U. S. 445, 7 SCt 278, 30 L. ed. 459]; 
Smith v. Davis, 27 Mo. 289. 

N. Y.—Pinckney v. Smith, 26 Hun 
524. 

S. C.—Tederall v. Bouknight, 25 S. 
C. 275 [dist Walker v. Veno, 6 S. C 
459 (where it was held that personal 
service on infant was unnecessary 
on the ground that at the time of 
the rendition of that decision there 
was no statutory requirement for 
personal service on the infant) ]. 

Tenn.—Robertson v. Robertson, 2 
Swan 197. 

Tex.—Ellis’v. Stewart, (Civ. A.) 24 
SW 585. 


statutes providing that personal no- 
tice shall be given “to ‘each and 
every person concerned, their agent 
or attorney,” and that guardians of 
minors shall have power to perform 
any act respecting the partition of 
estates on behalf of their wards, etc., 
where service was made for an infant 
two years old whose father was dead 
by delivering a certified copy of the 
written notice to the mother having 
custody of the infant in his presence, 
for the infant, and also by delivering 
a certified copy of the written notice 
to the mother as his natural guard- 
ian, and where this was followed by 
the appointment of a guardian ad 
litem for the infant, and where sub- 
sequently the regularly appointed 
and qualified guardian of the infant 
paid his share of costs in the parti- 
tion suit, the judgment rendered on 
such service upon the infant was 
valid. Cheney v. Richards, 43 Kan. 
492, 23 P 624; Havens yv. Drake, 43 
Kan. 484, 23 P 621. 


40. Akley v. Bassett, 189 Cal. 625, 
209 P 576, 582 [cit Cye]; Campbell v. 
Laclede Gas Lights, Co., 84 Mo. 352 


[ate AO Us: aaabec Sct 278, 30 L. 
ed. 459]; Korn’s Bst., 6 Pa. Dist. 435, 
POM Pas. CO. 9O4o5 Tederall v. Bou- 
knight, 25 S. C. 275. 

[a] Service on the guardian alone 
is not sufficient. Campbell v. Laclede 
Gas Light Co., 84 Mo. 352 [aff 119 
Us S54 ae SCt 278, 30 L. ed. 459]; 
Smith v. ‘Davis, 27 Mo. 298. 

[b] Service on the infant alone is 
not sufficient. Akley v. Bassett, 189 
Cal. .625,4209 © 56. 

41. Akley v. Bassett, supra. 

42. Smith v. Davis, 27 Mo. 298. 

[a] Effect of different methods 
of commencing suit.—In Missouri, 
where suits for partition may be 
commenced either by serving notice 
with a copy of the petition or by fil- 
ing the petition in the office of the 
clerk and suing out a writ of sum- 
mons against defendants, it was held 
that, if the first mode is adopted, no- 
tice must be served on all parties 
interested in the lands and on the 
guardians of such as’are minors, but 
that, if the other mode is adopted, 
the summons goes only as against 
the defendants and the infant is sued 
like any other person and his in- 
fancy is not noticed nor is his guard- 
ian until the process is served upon 
him and then the suit is not prosecut- 
ed further until a guardian is ap- 
pointed. If the proceeding is by 
notice and the infant is a defendant, 
service must be made on the guard- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tition suit upon an infant’s general guardian, if he 
has one, has been held sufficient without service on 
the infant also;#® but in order to render such serv- 
ice binding on the infant, it must appear from the 
record that he was such guardian.** 

Appointment of guardian ad litem.*® 
is some contrary authority,*® the general rule is that 
the court acquires no jurisdiction to appoint a guard- 
ian ad litem to represent the interests of an infant 
defendant in a suit for partition until the statutory 
requirements as to service of process on the infant,** 
.or on other persons designated by statute,*® or on 
both,#® have been complied with; and any judgment 
or decree rendered on the appointment of a guard- 
ian ad litem without having so acquired jurisdiction 
is absolutely void.°° By express statutory provision 
in some jurisdictions, where the guardian or other 
person, against whom service of an infant defendant 
in a partition suit may be served, is plaintiff in the 
ease, the court must appoint a guardian ad litem 
and summons must be served on him.°! 

Lunatics. As in the ease of infants,°? lunatic de- 
fendants must be brought before the court in some 
proper form,°* but, as elsewhere shown, irregularity 
in bringing them in may > cured by a subsequent 
amendment.®* 
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[§ 308] b. Nonresident Infants. Statutes author- 
izing service of process by publication on nonresident 
defendants®® have been held to apply to infants as 
well as to adult nonresidents;°® and when thus 
served, the court is authorized to appoint a guardian 
ad litem to defend for them on the failure “of their 
regularly appointed guardian to appear;°* and, 
when the guardian ad litem thus appointed answers 
for the nonresident infants, the judgment is final and 
conclusive as to them.®* So, as elsewhere shown, 
by the statutes of some states it is not even neces- 
sary to make nonresident infants parties, but they 
may be properly represented by their guardian.** 
Substitution of service on the official guardian of an 
infant defendant residing out of the jurisdiction of. 
the court was permitted where no provision was 
made by rule of court for such a ease, and the share 
of the infant amounted to only a trifling sum, and 
the substitution of service would be inexpensive.*® 

Personal service on nonresident infant defendants 
may be authorized by statute.®* 

[§ 309] 5. Defects, Objections, and Amendments. 
Want of process. As in other civil actions,°? it has 
generally been held that want of service of process is 
waived by assenting to the proceedings®® or by vol- 
untary appearance in the proceedings®* of those en- 


ian as well as the infant, but if the 
proceeding is by summons the guard- 
ian is not noticed: Smith v. Davis, 
27 Mo. 298 (thus explaining any ap- 
parent conflict in the decisions of 
this state). 

43. Gayle v. Johnston, 80 Ala. 395: 
Dampier v. McCall, 78 Ga. 607, 3 
SE 563; Richards v. Richards, 17 
Ind. 636; Payne v. Masek, 114 Mo. 
631, 21 SW 751; Hite v. Thompson, 18 
Mo. 461. 

{a] In Ohio (1) it has been held 
by the supreme court that service 
of process upon the general guard- 
ian and appearance by him in a par- 
tition suit are sufficient without serv- 
ice of process upon the infant also, 
under a_ statute authorizing the 
guardian of an infant to appear for 
his ward and to consent that parti- 
tion should be made and that ‘‘the 
same shall be deemed as valid and 
effectual in law to every intent and 
purpose as if the same had been 
done by such minor after his ar- 
rival at full age.’”’ Merritt v. Horne, 
5 Oh. St. 307,318, 67 AmD 298. 
But later decisions of the lower 
courts hold that under later statutes 
providing that the guardian of a mi- 
nor, eimbecile, or insane person may 
do or perform any act respecting the 
partition of an estate which the ward 
could do if he were of age and of 
sound mind, and that in an action 
against-a minor his defense must be 
by guardian for the suit who may be 
. appointed by the court in which it 
is being prosecuted, it is not suffi- 
cient that the guardian of an infant 
in an action for partition be served 
with process and answers but the 
minor himself must be made a de- 
fendant and be served with summons. 
The first mentioned statute, it was 
said. does not dispense with the 
making of all necessary parties to 
an action but merely provides what 
may be done after other sections of 
the statutes have been complied with 
and the parties are before thé court. 
Lowe v. Maurer. 4 Oh. Dec. (Reprint) 
243, 1 ClevLRepn 157;, Burns v. 
Burns. 20 OhNPNS 116. (3) But an- 
other lower court decision holds that 
the filing of an amended answer and 
eross petition by the guardian of 
an imbecile is a legal and_ suffi- 
cient entry of appearance of such im- 
becile in a partition suit. Foddy v. 
Miller, 10 OhNPNS 76. 


44. Gayle v.,Johnston, 80 Ala. 395. 
45. See generally Infants §§ 276- 
96. 

46. Robb v. Irwin, 15 Oh. 689; 


é 


Walker v. Veno, 6 S. C. 459 (both to 
the effect that a guardian ad litem 
may be appointed by the court for 
an infant defendant in partition pro- 
ceedings, although he has not been 
served with process on the ground 
that no mode was prescribed by stat- 
ute for making an infant a party). 
47. See supra text and notes 36, 


39. 
48. See supra text and note 43. 
See supra text and note 40. 

50. Cal.—Akley y. Basset, 189 Cal. 
625, 209 P 576. 

Ill.—Chambers v. Jones, 72 Ill. 275: 
Campbell v. Campbell, 63 Ill. 462. 

Ky.—Girty v. Logan, 6 Bush 8. 

Mo.—MeMurtry v. Fairley, 194 Mo. 
502, 91 SW 902; Wright v. Hink, 
193 Mo. 130, 91 SW 933; Westmeyer 
v. Gallenkamp, 154 Mo. 28, 55 SW 
231, 77 AmSR 747; Fischer v. Siek- 
mann, 125 Mo. 165, 28 SW 435; Payne 
v. Masek, 114 Mo. 631, 21 SW 751; 
Shaw v. Gregoire, 41 Mo. 407. 
ig Y.—Pinckney v. Smith, 26 Hun 
524. 

Okl.—Condit v. Condit, 66 Okl. 215, 
168 P 456. 

Pa.—Swain v. Fidelity Ins., etc., 
Co., 54 Pa. 455; .Graham’s Est., 14 
WklyNC 31, 

S. C.—Tederall v. Bouknight, 25 S. 
Cops 

Tenn.—Robertson v. Robertson, 2 
Swan 197. 

“Until he is brought into court by 
a service of the petition and a notice 
upon him or his guardian, or until 
he appears in person, or by his law- 
ful guardian on whom such service 
has been had, or who has authority 
by law to represent him in such mat- 
ters without notice, there is not the 
least warrant, either in the statute, 
or in common law, or in equity, for 
any authority in the court to appoint 
a guardian for him, or to do any ju- 
dicial act in the premises affecting 
his rights and estate. At law a 
guardian for a minor defendant could 
have been appointed only after the 
service of process upon him.” Shaw 
v. Gregoire, 41 Mo. 407, 414. 

[a] “Such a proceeding is not due 
process of law, as that has reference 
to judicial proceedings according to 
the course and usage of the common 
law, and must always be based upon 
notice.” Campbell v. Campbell, 63 
Ill. 462, 463, 464 (‘To allow the es- 
tate of an infant to be decreed away 
without notice to his natural or legal 
protectors, and upon the mere ap- 
pointment of an utter stranger as a 
nominal guardian for the suit, is a 


violation of all the safeguards which 
the constitution has erected for the 
security of property, and especially 
of that provision which forbids the 
divestiture of title, except by due 
process of law’’). 

[b] Partition in probate court of 
land jointly owned by infant and es- 
tate of decedent.—In an action for 
the settlement of an estate under 
Civ. Code Pract. § 428, in which the 
administrator brings partition to sell 
land jointly held by deceased and an 
infant, it is necessary to the validity 
of a judgment divesting the: infant 
defendant of title that he be sum- 
moned under Civ. Code Pract. § 52 
subs 2, providing for the filing of af- 
fidavit and appointment of guardian 
ad litem on whom process can be 
served. Towles vy. Hart, 193 Ky. 91, 
234 SW 965. 

51. Tyler v. Jewell, 11 SW 25, 10 
KyL 887. 

52. See supra text and note 36. 

53. Rogers v. McLean, 34 N. Y. 
536, 31 HowPr 279 [aff 11 AbbPr 440, 
and rev 31 Barb. 304]. 

[a] In Kentucky, although it is 
provided by statute that summons 
shall be served on a lunatic defend- 
ant and his committee if residing 
within the jurisdiction, it has been 
held that failure to serye a sum- 
mons on a lunatic defendant in an ac- 
tion of partition wherein his com- 
mittee answers will not affect the 
validity of the proceedings in view 
of a further statute which permits 
the committee in the name of him- 
self and of the lunatic to sue for and 
obtain judgment for the sale of prop- 
erty owned jointly by the lunatic 
with others. Finzer v. Nevin, 18 SW 
Bot, dewicydy Gos > 

Representation and ep oneance by 
guardian see supra § 276 

54. See infra § 309. 

55. See statutory provisions; 
Process [32 Cyc 455]. 

56. Williams v. Westcott, 77 Iowa 
382, 42 NW 314, 14 AmSR 287; Judd 
v. Mosely, 30 Iowa 423. 

57. Judd v. Mosely, supra. 

58. Williams v. Westcott, 77 Iowa 
382, 42 NW 314, 14 AmSR 287. 

See supra § 276 text and note 


and 


“Weatherhead v. Weatherhead, 
9, Ont, Pr 96: 
61. O’Donaghue v. Smith, 184 N. 


Y. 365, 77 NE 621 (Code Proc. § 448). 
62. See Appearances § 43. 
oe Smith v. Rice, 11 Mass. 507. 


gous R Mg v. Dunning, 37 


396 [47 C.J.] 
titled to notice; but there is some authority to the 
contrary;°° and an exception to the rule has been 
recognized in the case of infant defendants.°® But 
it has been held that failure to comply with a stat- 
ute requiring an order designating a person on whom 
summons might be served on behalf of an infant de- 
fendant is cured where, after the sale of the prop- 
erty, an order is procured with the consent of the 
purchaser and due notice to all parties, making the 
proper designation, and the summons is served on the 
designated party who is appointed guardian ad litem, 
and on a rehearing his guardian testifies that it is 
for the best interests of the infant that the sale be 
confirmed.*7 So it has been held that want of serv- 
ice of process may be cured by a conveyance from 
the party not served or his attorney in fact, pro- 
vided he'is of full age and under no disability.®*-°°® 

Defects in process, service, or return. A volun- 
tary appearance cures any defect in the subpena, 
as for instance, a failure to comply with the statu- 
tory requirement that it should state that the bill is 
filed for partition.‘ So, also, objections based on 
defects in the service’? or return’? of process is 
waived by voluntary appearance. And it has been 


held that failure to allow lapse of ten days between 


filing of admission of service of summons outside 
the state in an action for partition, and grant of an 
order of reference and interlocutory judgment, as 


Miss.—Tindall v. Tindall, 3 S 581. 
Oh.—Newton v. Harris, 21 OhNPNS 


329. on an 
193 Pa. 


PARTITION : 


168 P 456 (it being said that service | 80. 
of process as required by statute up- se 
infant defendant cannot be 
waived and that no one is authorized sit 


[§§ 309-310 


required by statute, is not fatal to the jurisdiction of 
the court.*® 

Any mere irregularity in appointing a guardian ad 
litem does not deprive the court of jurisdiction, nor 
make void its partition.'* 

Amendments. Rules governing amendments of 
process?® and of the returns thereof’® apply to pro- 
ceedings for partition.** 

[§ 310] F. Injunctions—1. To Restrain Action at 
Law for Partition. In accordance with rules else- 
where considered,*® courts of equity will not enjoin 
actions at law for partition, where the remedy at 
law is adequate, or in other words, where the rights 
of the parties may be as effectively enforced in one 
forum as in the other.7® But if rights which legal 
tribunals cannot recognize or enforce will be saeri- 
ficed by proceeding with a partition at law, a court 
of equity may enjoin the action at law, 8° or enter- 
tain a suit for partition and, as incidental thereto, 
enjoin such action;*! and this rule has been applied 
where equitable rights, titles, or defenses, not cogniz- 
able at law, are involved.*? And where by statute a 
court of law is vested with power only to partition 
land in kind, while courts of equity are vested with 
the further power to sell the land for division, a court 
of equity has power to restrain an action at law for 
partition in kind where the land cannot be actually 
divided without injury to the owners.®? One who is 


on ID ee Vv. Stuart, 74 
. J.—Hall v. Piddock, 21 N. J. Eq. 


Pa ek v. Clendenning, 
406, iio Print 500. 

Tex.~-Talliaferro v. Butler, 77 Tex. 
578, 14 SW 191. 

Wis. —Tallman vy. McCarty, 11 Wis. 
401. 

See Dean v. Hooper, 31 Me. 107 
(attendance at partition by commis- 
sioners in accordance with notice giv- 
en by them is held not to cure failuré 
to give notice before issuance of 
warrant). 

“A formal appearance of record, 
and more certainly an actual appear- 
ance and participation in legal pro- 
ceedings, waives all irregularities in 
process and notices and even want 
of formal notice.” Reid v. Clenden- 
ning, supra. 

[a] “Process could do no more 
than compel appearance, and the pur- 
pose is answered if the party comes 
voluntarily into court.” Dunning v. 
Dunning, 37 Ill. 306, 316. 

[b] ° Sufficient appearance.—W here 
a party not legally served with proc- 
ess appeared in a cause, and moved 
for and obtained a postponement, and 
a setting aside of an order of sale, 
such action constitutes as valid an 
appearance in the cause as if he had 
caused his appearance to be entered 
in the case pursuant to the rules of 


the court. Tallman v. McCarty, 11 
Wis. 401. 
[c] What not an appearance.—A 


paper signed by defendant filed in 
the court stating that he wished to 
waive notice of the division of the 
real estate sought to be partitioned 
does not amount to an appearance 
such as will waive service of process. 
Anderson v. Anderson, 23 Mo. 3879. 

65. Candy v. Stradley, 1 Del. Ch. 
113 (the fact that some of the coten- 
ants “appear gratis” and “‘they agree 
that partition be made” as shown by 
an indorsement on the back of a peti- 
tion for partition in which all of the 
cotenants did not join is not a suf- 
ficient compliance with a statute re- 
quiring that all of the parties should 
join in the petition for partition or 
that a summons should be issued, 
directed to the persons who may not 
have joined). 

66. Condit v. Condit, 66 Okl. 215, 


to appear for him in an action prior 
to such service). See Akley v. Bas- 
sett, 189 Cal. 625, 209 P 576 (where, 
in addition to personal service of 
summons upon the infant, additional 
service upon the father, mother, 
guardian, or other persons designat- 
ed by the statute is required and such 
completed service is not had, the de- 
fect is not cured by the appearance 
of any one of such persons other 
than the infant in his or her own be- 


half). 

67. Lennox v. Lennox, 197 App. 
Divs 368, 189 NYS 713s 

68-69. Cahill v. Cahill, 131 Misc. 
99, 226 NYS 199: 

70. Keil v. West, 21 Fla. 508. 

71. Keil v. West, supra; Upson 


v. Horn, 34 S.C. L. 108, 49 AmD 6338. 

[a] As for instance, that the proc- 
ess was served by an unauthorized 
person. Upson ‘v. Horn, 34 S. Cc. L. 
108, 49 AmD 633. 

72. Keil v. West, 21 Fla. 508. 

YS. 7 Canilley. Canil Wie Miser 99; 
226 NYS 199. 

[a] Itis mere irregularity, not af- 
fecting title of property, which can 
be cured by entry of order nune pro 
tunc, directing refiling of admission 
of service as of date ten days prior 
to procuring order of reference. Ca- 
hill v. eae 131 Misc. 99, 226 NYS 
aby). : 

74. O’Donoghue v. Smith, 85 App. 
Div. 324, 83 NYS 398 [aff 184 N. Y. 


365, 77 NE 621]. 
75.- See Process [32 Cyc 531]. 
76. See Process [32 Cye 537]. 


77. Tyler v. Jewell, (Ky.) 11 SW 
25; Dewar v. Spence,,2 Whart. (Pa.) 
211, 30 AmD 241. 

{a] Thus (1) a return of service 
of process with the signature of the 
sheriff thereto is amendable. Dewar 
v. Spence, 2 Whart. (Pa) 211, 30 AmD 
241. (2) The return may be amended 
so as to show that summons was 
served upon the guardian ad litem 
of an infant. Tyler v. Jewell, (Ky.) 
11 SW 25, 

78. 

79. 
Greenup v. Sewell, 18 I11..50; 
Piddock, 21 Ni J. Hd. oid. 


See Injunctions § 96. 
Hopkins v. Medley, 99 Ill. 509; 
Hall v. 


N. C.—Donnell v. Mateer, 42 N. C. 
94; Gash v. Ledbetter, 41 N. C. 183. 
Oh.—_MeMasters V.-e SIMLths 2s Oh, 
eu (Reprint) 723, 5 WestLMonth 
S. C.—Muir v. Thomson, 


Ss. 28 SSAC, 
499, 6 SE 308. 

Vt.—Piper Va | Parr eat, Vtgece le 

81. See cases supra note 80. 

82. Wilkinson v. Stuart, 74 Ala. 
198; Donnell v. Mateer, 42 N. C. 94; 
Piper v. Farr, 47 Vt. 721. See gen- 
erally Injunctions §§ 100, 101. 

[a] Rule applied.—(1) If one ten- 
ant in common of lands erects val- 
uable improvements thereon, with the 
express authority or knowledge and 
implied consent of his cotenant, a 
court of equity will, in decreeing par- 
tition, give him the benefit of his 
improvements, by assigning to him 
that part of the lands on which they 
are Situated; and the claim for such 
improvements gives a court of equity 
jurisdiction to enjoin, at his instance, 
proceedings before the probate judge 
asking a sale for division. Wilkin- 
son v. Stuart, 74 Ala. 198. (2) De- 
fendant sold the orator, P, the south 
half of a piece of land in severalty. 
P, by defendant’s permission, placed 


a house thereon, and paid defendant - 


the full purchase money thereof. De- 
fendant thereupon executed a deed 
to P of an undivided half of the 
whole land, which P accepted, as- 
serting his right to a deed of the 
south half in severalty, but relying 
on defendant’s assurance that the 
result would be the,same under such 
deed aS under one conveying the 
south half in severalty. Defendant 
never paid, nor agreed to pay, any- 
thing for the house. It was held that 
defendant was not equitably entitled 
to any interest in ‘the house, and 
that his claim to an undivided half 
thereof in his proceedings by petition 
at law for partition was a wrong 
which could not be righted without 
resort to a court of equity; and hence 
equity would enjoin the proceedings 
at law and partition the land accord- 
ing to the equities of the parties. 
Piper v. Karr, 47 Vite (21¢ 

83. Gash v. Ledbetter, 41 N. C. 183. 


—— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 310-313] 


not even a creditor of a decedent’s estate, and who 
will never become such except on a _ contingency 
which may never happen, is not entitled to maintain 
a bill to enjoin a partition of decedent’s estate.’* 

[§ 311] 2. To Preserve Property pending Suit. 
As between the parties to the suit power in the court 
to preserve is a necessary incident to jurisdiction to 
partition land.*® s 

Preventing waste. A court of equity which has 
assumed jurisdiction to partition land may preserve 
the subject matter of the suit by granting an injunc- 
tion to prevent one or more of the cotenants,*® or 
one holding under a cotenant as lessee,** from com- 
mitting waste; but this is the extent to which the 
injunction may go.8* It has similarly been held in 
respect of proceedings to partition personalty that, 
if during the pendency of the proceedings, defendant 
threatens a destruction or removal of the property, 
the court may enjoin him from so doing.®® But in 
a suit to enjoin a defendant from selling or encum- 
bering land, for an accounting, for a reepiver to hold 
rents being paid to him by his lessee, to recover plain- 
tiffs’ interest in the land and the mesne profits, and 
for partition, the lessee in the event of plaintiffs’ re- 
covery would be responsible to them for their pro- 
portion of the rents accruing since the suit was be- 
gun, and injunctive relief sought was held to be 
unnecessary, as plaintiffs would be protected against 
any transfer by defendant under the doctrine of lis 
pendens.°° 

[§ 312] 3. In Aid of Execution -of Decree. 
Where a decree has been rendered for partition in 


PARTITION 


[47 C.J.) 397 
kind, the court may, in execution of that decree, is- 
sue an injunction upon proper case-made,°?! to pre- 
vent any of the parties to the suit from interfering 


‘with or molesting any other party in the possession 
. of his share.®? 


| Effect of Appointment. 


[§ 313] G. Receivers—1. Power To Appoint, and 
It is well settled that a 
court of equity, during the pendency of proceedings 


' to partition either real®* or personal®* property, 


has power to appoint a receiver for the property in 


_ litigation, on the application of one or more of the 


cotenants, where a proper case is made out for the 
exercise of the power. But where personalty con- 


- nected with mining property cannot be the subject 


of partition in an action to partition such property 
except so far as it constitutes a part of the realty, 
the court cannot appoint a receiver to take charge 
of the realty and to divide it in kind if practicable, 


where by statute it must be dealt with by referees 


to be appointed by the court to make the division 
between the respective parties subject to the ap- 
proval of the court.2° The power to appoint a re- 
ceiver as an-incident of the jurisdiction to partition 
property can, of course, be exercised only by a court 
of chancery,°®® and the authority to appoint a receiver 
should be exercised only for cogent reasons®? and 
with extreme caution,®® so that no injury will result 
to the parties whose rights are for the time being 
invaded.®® And in any case, where the appointment 
of a receiver is asked, the legal or equitable right of 
applicant as the owner of an interest in the property 
must be reasonably clear and free from doubt.: If 


84. Monroe v. Monroe, 26 Pa. 89. Low v. Holmes, 17 N. J. Eg. Lavelle, 13. Mise. 528, 34 NYS 695; 
Super. 51; Monroe v. Monroe, 26 Pa.|148; Thompson v. Silverthorne, 142 | Goldberg v. Richards, 5 Misc. 419, 26 
Super. 47. N. C. 12, 54 SH 782, 115 AmSR 727. | NYS 335; Pignolet v. Bushe, 28 How 
: 85. Rainey v. H. C. Frick Coke Co., Spinone col Johnson, 150 Ga.|Pr 9. 

8 Fed. 389. ; 33. Okl.—Robinson v. L q 

sé. U. S.—Rainey v. H. C. Frick 91. [a] Such a case is made|157, 231 P 487. Ogan SeG 


Coke Co., supra. 
N: J.—Coffin v. Loper, 25 N. J. Eq. 
443; age v. Obert, 5 N. J. Ba 397. 
N. Y.—Hawley v. "Clowes, 2 Johns. 
Ch. 122: 


Wis.—Atkinson v. Hewitt, 51 Wis. 
275, 8 SW 211 (recognizing rule). 


Eng.—Bailey v. Hobson, L. R. 5 
Ch. 180. 
{a] Restraining cutting timber.— 


Applying this rule it has been held 
that during the pendency of the suit, 
the court may enjoin one of the co- 
tenants from cutting down timber on 
the land not wanted for the neces- 
sary use to which the land is 
Coffin v. Loper, 25 N. J. Eq. 443; 
Hawley v. Clowes, 2 Johns. Ch. (N. 
Y.) 122. But see Obert v. Obert, 5 
N. J. Eq. 397 (where an injunction 
was dissolved, it appearing that it 
was granted on a bill for partition, 
by a tenant in common owning a 
twentieth part of a farm of two hun- 
dred acres, against the tenant in com- 
mon in possession, restraining him 
from cutting timber, the answer of 
defendant showing that he was the 
owner of eight-twentieths, that he 
had made improvements to the 
amount of two thousand dollars, and 
that he. only intended to cut the wood 
and timber from two acres near the 
barn, which he had commenced do- 
ing when the injunction was served; 
and denying all intention to commit 
waste). 

[b] Restraining mining of coal.— 
Where the substantial value of the 
land sought to be partitioned is in 
coal, the “court has power pending a 
partition to preserve the property by 
enjoining one tenant in common on 
complaint of the other from mining 
the coal. Rainey v. H. C. Frick Coke 
Co., 73 Fed. 389. 


87. Wiese v, Welsh, 30 N. J. Eq. 
431. 
88. Hawley v. Clowes, 2 Johns. 


CHeBEN, HY.) 122. 


4 


F 


where it is shown that the damage 
which would result from such inter- 
ference will be serious and not easily 
computed and that the party threat- 
ening interference is of doubtful pe- 
euniary responsibility. King v. Wil- 
son, 54 N. J. Eq. 247, 34 A 394. 

92. King v. Wilson, supra; Mul- 
Rates v. Koenig, 62 Wis. 558, 22 NW 


93. U. S.—Heinze. v. Butte, etc., 
Cons. Min. Co., 126 Fed. 1, 61 CCA 
63 [certiorari den 195 U. S. 631 mem, 
25 SCt 788 mem, 49 L. ed. 353 mem]. 

Cal.—Reas v. Clemence, 173 Cal. 


106, “159 P 432; Mesnager v. De 
Leonis, 140'sCal. 402, 73 RP 1052; 
Woodward v. San Francisco Super. 


Ct:, 95 Cal.) 272, 30 “P* 5385; 1Goodale 
v. Fifteenth Dist. Ct., 56 Cal. 26; 
Rich v. Smith, 26 Cal. A. 775, 148 P 


545. 

Ga.—Rutherford v. Jones, 14 Ga. 
521, 60 AmD 655; Williams v. Jen- 
kins, 11 Ga. 595. 

Ill_—Ames' v. Ames, 148 Ill. 321, 


Fluke v. Phelps, 177 I11. 


Ind.—Hodgin v. Hodgin, 175 Ind. 
157, 93 NE 849; Rapp v. Reehling, 122 
Ind. 255, 23 NE 68; Hdwards v. Dyke- 
man, 95 Ind. 509. 

Iowa.—Albright v. Moeckly, 196 
Iowa 366, 198 NW 625; Varnum v. 
Leek, 65 Iowa 751, 23 NW 151. 

Ky.—Webster v. Cadwallader, 133 
Ky. 500, 118 SW 327, 134 AmSR 470. 
en Bee v. Malady, 26 La. Ann. 

00. 
Mich.—Dunean v. Campau, 15 Mich. 


36 NE 110; 
A. 95 


415. 
Hees rks ges v. Grimes, 88 Mo. A. 
Mont.—Heinze v. Kleinschmidt, 25 
Mont. 89, 63 P 927. 
N. J.—Weise v. Welsh, 30 N. J. Eq. 
pune Low v. Holmes, 17 N. J. Eq. 
N. Y.—Laber v. Laber, 181 App. 
Div. 733, 168 NYS 1040; Smith v. 


Ss. C.—Christ Church v. Fishburne, 
83S. C. 304; 65 SE 238; 


Tex.—United North, ete. Oil Ge 
Inc. v. Meredith, (Commn. \.) 273 
SW 124 "fatf (Cive AL) 258s 550]5 


Dunn v. Vineyard, (Commn. INS) 254 
SW 1048 [aff (Civ. A.) 234 SW 99]; 
Consolidated Petroleum Co. v. Austin, 
(Civ. A.) 283 SW 879; United South 
Oil Co. v. Meredith, (Civ. A.) 258 SW 
550 Eaff (Comman. "A.) 272, SW: 124]; 
Sherwood v. Kelly, (Civ. A.) 257 Sw 
278; Quintana v. Giraud, (Civ. A.) 
209 SW 770; Stone v. Stone, 18 Tex. 
Civ. A. * 80; 43 SW 567. 
. Ohio Fuel Oil Co. v. Bur- 
72 W. Va. 803, 79 SE 667, Ann 
Cas1915D 1033. 
Eng.—Porter v. Lopes, 7 Ch. D. 
358; Sanford ‘v. Ballard, 33 ° Beay. 
401, 55 Reprint 423; Hargrave v. Har- 


grave, 9 Beav. 549, 50 Reprint 456; 
Holmes v. Bell, 2 Beav. 298, 17 Eng 
Ch 298, 48 Reprint ala Ss pte aa Sell ae 


Elkins, 9 Wkly. Rep. 861. 
94. Jackson v. Macey, Hard. (Ky.) 


582; Halferty v. Karr, 188 Mo. A. 
241, 175 SW 146; Thompson v. Sil- 
verthorne, 142 N. Ce 2 54" Shar sa. 
115 AmSR 727. 
95. Manley v. Boone, 159 Fe 
STICCAL SFE ips be 
96. Rutherford v. Jones, 14 Ga. 


521, 60 AmD 655. 
[34 Cye 101]. 
Ate Jackson vy. Macey, Hard. (Ky.) 
98. Heinze v. Kleinschmidt, 25 
Mont. 89, 638 P 927; Laber v. Laber, 
181° App. Div. 733, 168 NYS 1040; 
Consolidated Petroleum Co. v. Austin, 


And see Receivers 


(Tex. Civ. A.) 283 SW 879. And see 
Receivers [34 Cye 21]. 
99. Heinze v. Kleinschmidt, 25 


Mont. 89, 63 P 927. 

a Heinze v. Kleinschmidt, supra; 
Patterson v. McCunn, 46 HowPr (N. 
is}. 182. And see Receivers [34 Cye 


398 [47 C.J.]j : 
such right is doubtful or uncertain, a receiver should 
not be appointed.2. It must also be shown that in- 
jury or damage is likely to result to plaintiffs if a 
receiver is not appointed.* And if the appointment 
will subject the cotenants to inconvenience and ex- 
pense’ without: corresponding benefit to plaintiff, a 
receiver should not be appointed.* So if the applica- 
tion is based on a statute, facts and circumstances 
must be shown which bring the cause within its pro- 
visions.” If a case for the appointment of a receiver 
is otherwise made out, the court is not deprived of 
authority to appoint a receiver by the fact that one 
of the defendants owned a homestead interest in his 
half of the property.°® 

Effect of appointment’ of a receiver in a parti- 
tion suit is to draw to the court the possession and 
custody of the property for its ultimate disposition.® 

[§ 314] 2. Circumstances Authorizing Appoint- 
ment or Refusal To Appoint—a. Preservation and 
Protection of Property. Protection and preserva- 
tion of the property, or the rents and profits there- 
of, from injury, waste, removal, conversion, or de- 
struction, is a sufficient ground for the appointment’ 
of a receiver in an action for partition and is the 
most common ground for such appointment;® and, 
the rule has been frequently applied in the case of 


2. Patterson v. McCunn, supra. 
3. Malady v. Malady, 26 La. Ann. 


PARTITION 


rents, a receiver should be appointed. 
Goldberg v. Richards, 5 Misc. 419, 26 


[§§ 313-315 
| 

mining property.?® 
[§ 315] b. Occupation of Entire Premises by One 
or More Tenants, or Occupancy in Connection with 
Other Facts. Sole occupancy of the land held in 
cotenaney,!! or other acts by a cotenant not amount- 
ing to an exclusion of his cotenants,*? do not con- 
stitute grounds for the appointment of a receiver 
in a partition suit, especially where there is no al- 
legation of insolvency.!® But it has been held a suf- 
ficient ground to appoint a receiver that one of the 
cotenants maintains a*possession, exclusive and hos- 
tile to the other tenants in common.'* So in some 
cases an application for a receiver has been allowed 
where one of the cotenants received the whole rents 
and profits and excluded his cotenants from the share 
due them,!* and in others on a showing of other facts 
in addition to such exclusion,*® such as insolvency 
of the cotenant appropriating the entire rents and 
profits,!7 insolvency and failure to pay taxes and 
assessments,!§ or insolvency and failure to pay taxes 
and insurance.!9 And where some of the cotenants 
not only deny complainant’s title, but have en- 
deavored to entangle the whole title and refuse to 
account for the rents and profits, a receiver may be 
appointed.2° However, a receiver will not be ap- 
pointed on the ground that one of defendants was 


and gas were an imminent loss by 
drainage and the parties were un- 


438; Heinze v. Kleinschmidt, 25 Mont. 
89, 63 P 927; Laber v. Laber, 181 App. 
Div. 733, 168 NYS 1040; Robinson 
v. Logan, 94 Okl. 157, 221 P 437. 
Aes Low v. Holmes, 17 N. J. Eq. 
5. Robinson v. Logan, 94 Okl. 157, 
231 P 4387; Consolidated Petroleum 
oo. v. Austin, (Tex. Civ. A.) 283 SW 
6. Leach v. Leach, (Tex. Civ. A.) 
223 SW 287 (for the reason that the 
homestead rights of one cotenant in 
the common property are not superi- 
or to the rights and remedies of the 
other legal owners). 


7. As conferring powers and im-- 


posing duties on receiver see infra 
318. 


8. Sherwood vy. Kelly, 
A.) 257 SW 278. And see Receivers 
[34 Cyc 187]. 

9. Ind.—Hodgin y. Hodgin, 175 
Ind. 157, 93 NE 849. F 

Ky.—Jackson v. Macey, Hard. 582. 

Mo.—Halferty v. Karr, 188 Mo. A. 
241, 175 SW 146; Stark v. Grimes, 88 
Mo. A. 409. 

N. Y.—Goldberg v. 
Mise. 419, 26 NYS 3385; 
Bushe, 28 HowPr 9. 

N. C.—Thompson v. Silverthorne, 
oe N. C. 12, 54 SH 782, 115-AmSR 

Okl.—Robinson vy. Logan, 94 OKI. 
157, 221 P 437. 

Tex.—Consolidated Petroleum Co. 
v. Austin, (Civ. A.) 283 SW 879; 
Dnited North, etc., Oi] Co.,., ine., Vv: 
Meredith, (Commn. A.) 272 SW 124 
[aff (Civ. A.) 258 SW 550]; Quintana 
VareGiraud, (Civ. %As) 2209 “Siw, 17/705 
Stone v. Stone, 18 Tex. Civ. A. 80, 43 
SW 567. 

W. Va.—Ohio Fuel Oil Co. v. Bur- 
dett, 72 W. Va. 803, 79 NE 667, Ann 
Casi915D 1033. 

And see Receivers [34 Cyc 46 et 
seq]. 

[a] Rule applied.—Where in an 
action for partition, it appears that 
there exists a strong feeling of hos- 
tility between the owners indicating a 
future injury to the interests of both 
parties, either in the nonpayment of 
interest on mortgages, or in the neg- 
lect to pay taxes, or in allowing the 
property to fall out of repair, or in 
creating so much confusion in the 
collection of the rents as to result 
possibly in the loss of some of the 


(Bex. Civ; 


Richards,, 5 
Pignolet v. 


NYS. 335. 

[b] Removal of personal property 
from the state.—In a suit for the di- 
vision of personal property, the court 
may, pending suit, direct a sheriff to 
take possession where it appears that 
defendant was about to remove the 
property from the state. Jackson v. 
Macey, Hard. (Ky.) 582. 

[ec] Threatened loss of rents and 
profits.—(1) A receiver will be ap- 
pointed where it reasonably appears 
that the securing and preserving of 
the rents and profits of the premises 
in suit will be jeopardized if a re- 
ceiver is not appointed. Stark v. 
Grimes, 88 Mo. A. 409; Pignolet v. 
Bushe, 28 HowPr (N. Y.) 9; Quintana 
v. Giraud, (Tex. Civ. A.) 209 SW 770. 
(2) Hence, a receiver will be appoint- 
ed where it appears that some por- 
tion of the property could not be 
rented in consequence of the refusal 
of defendant to unite with the other 
tenants in common and that the rents 
from other portions could not be col- 
lected in consequence of defendant’s 
interference. Pignolet v. Bushe, su- 


pra. 

{d] Wasting, selling, or convert- 
ing personal property.—Where per- 
sonal property owned in cotenancy 
is in possession of one of the coten- 
ants who is wasting it, selling or 
converting it to his own use or oth- 
erwise jeopardizing it to the use of 
the other cotenants, a proper case 
is presented to the court for taking 
charge of the property by a receiver 
appointed for that purpose. Halferty 
v. Karr, 188 Mo. A. 241, 175 SW 146. 

10. Heinze v. Butte, ete. Cons. 
Min. Co., 126 Fed. 1, 61 CCA 63 [cer- 
tiorari den 195 U. S. 631 mem, 25 SCt 
788 mem, 49 L. ed. 353 mem]; Unit- 
ed North, etc., Oil Co., Inc. v. Mere- 
dith, (Tex. Commn. A.) 272 SW 124 
[aff (Civ. A.) 258 SW 550]; Con- 
solidated Petroleum Co. v. Austin, 

TexiiiCiv, #4.) (283) SSW. 18:79 Ohio 

Fuel Oil Co. v. Burdett, 72 W. Va. 
803, 79 SE 667, AnnCas1915D 10338. 

fa] Oil and gas.—(1) It is proper 
to appoint a receiver in case of re- 
fusal of one co6wner to codperate in 
building offset wells necessary: to pro- 
tection against drainage by neighbor- 
ing wells. United North, .ete., Oil 
Co., Ine. v. Meredith, (Tex. Commn. 
A.) 272 SW 124 [aff (Civ. A.) 258 SW 
550]. (2) Where the products of oil 


able to agree upon some plan for de- 
velopment. Ohio Fuel Oil Co. v. Bur- 
dett, 72 W. Va. 803, 79 SE 667, Ann 
Cas1915D 1033. (3) Where on a peti- 
tion of tenants in common of an oil 
and gas lease for sale in lieu of par- 
tition, it appeared that defendant was 
removing oil from the state and re- 
fusing to pay its share of the ex- 
penses and taxes. Consolidated Pe- 
troleum Co. v. Austin, (Tex. Civ. A.) 
283 SW 879. 

11. Varnum v. Leek, 65 Iowa 751, 
23 NW 151; Tedder v. Tedder, 109 S. 
C. 451, 96 SE 157; Cassetty v. Capps, 
3 Tenn. Ch. 524; United North, etc., 
Oil Co., Ine. v. Meredith,. (Tex. 
Commun. A.) 272 SW 124 [aff (Civ. A.) 
258 SW 550]. 

12. Spratt v. Ahearne, 1 Jones 
Exch. 50; Milbank v. Revett, 2 Meriv. 
405, 35 Reprint 995; Tyson v. Fair- 
clough, 2 Sim. & St. 142, 144, 1 Eng 
Ch 142, 57 Reprint,300. 

“Exclusion is where one tenant in 
common receives the whole rent, and 
excludes his companion from_ the 
shane due to him.” Tyson y. Fair- 
clough, supra. F 

[a] Giving of notice to pay rents 
to one cotenant.—Motion for a re- 
ceiver by one tenant in common 
against his cotenant, on the ground 
that the latter had given notice to 
the tenants to pay their rents to him 
only, and had advertised the estate 
for sale, was refused, because the 
conduct complained of did not amount 
to an exclusion. “Notwithstanding 
this notice, the tenants may pay the 
whole of the rents to the plaintiffs, 
and certainly may safely pay to the 
plaintiffs their due share of the 
rents.” Tyson v. Fairclough, 2 Sim. 
& St. 142, 144, 1 EngCh 142, 57 Re- 


print 300. 
on Cassetty v. Capps, 3 Tenn. Ch. 
14, Albright v. Moeckly, 196 Iowa 


366, 198 NW 625. x 

15. Low v. Holmes, 17 N. J. Eq. 
148; Sandford y. Ballard, 33 Beay. 
401, 55 Reprint 4238. 


16. See cases infra notes 17-19. 
ah Williams v. Jenkins, 11 Ga. 
18. Hodgin v. Hodgin, 175 Ind. 


157, 938 NE 849 

19. Christ Church y. Fishburne, 
83 S. C. 304, 65 Sm 238. 

20. Duncan vy. Campau, 15 Mich. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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in possession and refused to account for the rents, 
where he denied this allegation and expressed his 
willingness to account and it did not appear that he 
had acted improperly or was unable to respond to 
any claim of the moving party.?!| And it has been 
held that a receiver should not be appointed where 
by agreement the property has been left in the hands 
of one of the cotenants to manage in the common 
interest, there being no allegation that he is insol- 
vent,” or that he is insolvent and mismahaging the 
property.” 

[§ 316] c. Other Circumstances under Which Ap- 
plication Should Be Granted or Denied. Where the 
performance of ministerial acts is essential to per- 
fect the division of property sought to be partitioned, 
the court has power to appoint a receiver.2* And 
where an agreement provided that, after actual com- 
mencement of a partition suit, the rents of the prop- 
erty should only be collected under the authority of 
the court, a receiver must be appointed, because this 
is the only mode by which such authority can be ex- 
ereised.2° So it has been held that, if facts exist 


authorizing the appointment of a receiver in an ac-: 


tion by the executrix of the wife or the executor of 
the husband to partition their community estate, it is 
not a ground to refuse partition that independent 
executors would thereby be deprived of rights con- 
ferred on them by the will.?® On the other hand, 
application for a receiver should, of course, be de- 
nied where it is apparent that no necessity exists for 
so doing for the purpose of preserving and protecting 
the rights of the parties;?* and it is doubtful wheth- 
er the court has any power to appoint a receiver in 
these circumstances even with the assent of all the 
parties.?8. Nor should a receiver be appointed where 
the appointment would amount to the determination 
of the contested rights of one of the defendants by 
an interlocutory order.*°® 
415. 


21. Bathmann v. 


Bathmann, 79 
Hun 477, 29 NYS 959. 


PARTITION 


rary administrator of decedent’s per- 
sonalty, the supreme court, in an ac- 
tion for partition of his real estate, 


[47 C.J.] 399. 


[§ 317] 3. Application, Notice, and Bond. Pur- 
suant to general rules®® the moving papers on appli- 
cation for a receiver, pending the litigation in a par- 
tition suit, must state facts showing that the appoint- 
ment of a receiver is necessary to protect the rights 
of the parties;*! and if the application is based on 
a statute specially applicable to partition proceed- 
ings, the application must state facts bringing the 
case within the statute relied on.*” 

Notice. Where the court has jurisdiction of the 
subject matter and parties and power to hear and 
determine a motion for appointment of a receiver 
and the order was made upon notice, it is of no con- 
sequence that the notice was given under the original 
complaint and disposed of after an amended and 
supplemental complaint was filed.** 

Bond. If so provided by statute, the court should 
require the moving party to give bond, unless, in its 
opinion, a receiver should be appointed without such 
bond, and in that case the order of appointment 
should so state.?+# 

[§ 318] 4. Powers and Duties.*° In general the 
powers of receivers in partition suits must be con- 
sidered as limited to safeguarding and preserving 
the property and the rents and profits therefrom.*® 
The appointment of a receiver in a partition suit 
does not vest him with title to the property in litiga- 
tion,*7 and in consequence he cannot maintain an 
action for damages to the freehold.*® 

Lease or hire of property. Except where power 
to do so is conferred on him by the express terms 
of his appointment, by other decree of the court, or 
by necessary implication,®® the receiver has no power 
to lease the premises*° or to ratify a lease thereof.*1 
While the court may also authorize a receiver to hire 
out personal property*? or to lease premises for a 
term certain,*® although it may extend beyond the 
termination of the litigation,** it is without power 
31. Laber v. rota 181 App. Div. 


733, 168 NYS 1040. 
94 OklL 


32. Robinson v. Logan, 


22. Pierce v. Pierce, 55 Mich. 629, | would not appoint a receiver pendente L567, 221 P 437%. 
22 NW 81. See Heinze v. Klein-| lite, since, under Code Civ. Proc. 33. Mesnager v. De Leonis, 140 
schmidt, 25 Mont. 89, 63 P 927 (where | 2675, authorizing the surrogate to]Cal. 402, 72 P 1052. 


a cotenant has gone into possession 
of mining property by consent of his 
cotenant, with the understanding that 
he was at liberty to engage in min- 
ing, nothing short of.a clear ouster 
and refusal to account, coupled with 
insolvency, would justify a court in 
taking the property from him 
through the agency of a receiver). 

23. Robinson vy. Logan, 94 Okl. 157, 
221 P 437. 


24. Sherley v. Sherley, (Tex. Civ. 
A.) 237 SW 645. 

25. Bowers v. Durant, 2 NYSt 127. 

26. Dunn v. Vineyard, (Tex. 


Commn. A.) 251 SW 1043 [aff (Civ. 
A.) 234 SW 99]. 


27. Cal.—Reas v. Clemence, 173 
Cale 106, 159 P 432. 

Ga.—Hatton v. Johnson, 150 Ga. 
218, 103 SH 233. 

Mass.—McCarty v. Patterson, 186 
Mass) 1,771 NE 112: 

N. Y.—Laber v. Laber, 181 App. 


Div. 733, 168 NYS 1040; Weiher v. 
Simon, 41 Misc. 202, 83 NYS 927. 

Okl.—Robinson v. Logan, 94 Okl. 
157, 221 P 4387. 

Tex.—United North, etc., Oil Co., 
Ine. v. Meredith, (Commn. A.) 272 
Sw 124 [aff (Civ. A.) 258 SW 550]. 

[a] Rule applied.—(1) A receiver 
should not be appointed where no ten- 
ant in common is attempting to oust 
plaintiff or is in any way interfering 
with his common possession and use 
_of the property or otherwise endan- 
gering his rights. Reas vy. Clemence, 
173 Cal. 106, 159 P 432. (2) Where 
a surrogate ‘had appointed a tempo- 


; 
ad 


confer on a temporary administrator 
authority to do any act in regard to 
decedent’s réal property necessary to 
its preservation or benefit, the sur- 
rogate might still authorize such 
temporary administrator to perform 
the acts regarding decedent’s real es- 
tate for which a receiver was desired. 


Weiher v. Simon, 41 Misc. 202, 838 
NYS 927. 
[b] Where an offer by defendant 


will afford all the relief obtainable by 
a receivership, an application for re- 
ceiver should be denied. lLaber v. 
Laber, 181 App. Div. 733, 168 NYS 
1040 (where the tenant in common 
who had for a long time managed 
the estate offers to purchase the in- 
terest of the other tenants in com- 
mon at an appraised value). 

[c] Where partition of the estate 
of a decedent may be made before 
settlement of his estate, and suit is 
brought for that purpose before set- 
tlement of the estate, there is no oc- 
casion for the appointment of a re- 
ceiver. McCarty v. Patterson, 186 
Mass. 1, 71.NE 112. 

28. McCarty v. Patterson, supra. 

29. Bender v. Van Allen, 28 Misc. 
304, 59 NYS 885. 

[a] As for instance, where one of 
defendants claims as tenant by the 
curtesy and where none of the heirs 
would be entitled to possession dur- 
ing his life if the claim was estab- 
lished. Bender v. Van Allen, 28 Misc. 
304, 59 NYS 885 

30. See Receivers [384 Cyc 110 et 
seq, 117 et seq, 137]. 


34. Fluke v. Phelps, 177 Ill. A. 95. 

35. In civil actions generally see 
Receivers [34 Cyc 242 et seq]. 

36. Neison v. Katzmann, 243 Mass. 
240, 1837 NE 303. . See generally Ke- 
ceivers [32 Cyc 242]. 

37. Rinehart v. Hasco Bldg. Co., 
153 App. Div. 153, 1388 NYS 258 [aft 


214 N. Y. 6385 mem, 108 NE 1106 
a And see Receivers [34 Cyc 
38. Rinehart v. Hasco Bldg. Co., 
supra. 
39. See cases infra notes 40) 2401, 
40. Nelson v. Katzmann, 243’ Mass. 


240, 137 NE 303; Weeks v. Weeks; 
106 N. Y. 626, 13 NE 96. And see 
Receivers [34 ‘Cye 275, 282]. 

41. Nelson v. Katzmann, 243 Mass. 
240, 1387 NE 308. 
dag: Jackson v. Macey, Hard. (Ky.) 

43. Rutherford: v. Jones, 14 Ga. 
521, 60 AmD 655; Albright v. Moeck- 
ly, 196 Iowa 366, 193 NW 625; Web-’ 
ster v. Cadwallader, 138 Ky. 500, 118 
SW 327, 134 AmSR 470; Weeks Vv. 
Weeks, 106 N. Y. 626, 13 NE 96. And 
see Receivers [34 Cye 283]. 

[a] Preference to proposed lessor. 
—In appointing a receiver to manage 
property pending a partition suit, the 
court in its order may direct the re- 
ceiver to give preferential recogni- 
tion to a designated person as a pro- 
posed renter of the property. Al- 


ppeert v. Moeckly, 196 Iowa 3866, 193 


NW 625. 


44. Weeks v. Weeks, 


LR ING VE, 
"626, 13 NE 96. - 


400 [47 C.J.) 


to authorize a lease beyond the customary term which 
might extend beyond the litigation.4® And it can- 
not direct a receiver to lease the property to the 
adult parties to the litigation for the entire period 
of the infant parties’ minority and thereby subject 
the rights of the infants to the charges of continu- 
ing the receivership during that period.*® And where 
a lease has been executed hy the receiver under an 
ex parte order of the court, for a term extending 


beyond the close of the litigation, the court has pow- - 


er to modify or vacate the order,*’ although the 
rights of the lessee may be affected thereby;** but 
in so doing, the court may award indemnity to the 
lessee on a motion to vacate or modify the order ;*°® 
and where the judgment directs a sale of the prem- 
ises, the court may direct the indemnity to be paid 
out of the fund arising on sale.°° And where the 
receiver has made a lease to one of the parties to 
the litigation in accordance with power conferred on 
him by the court, he may maintain an action against 
the lessee for the rent.°+ 

Improvements. The court has power to authorize 
the receiver to make only such improvements as are 
unavoidably necessary to the preservation of the 


property,°? and. will not cause expensive improve- 


ments to be made preliminary to the partition against 
the protest of one of the owners.°? 

Funds in hand or paid out. Where, pending a 
partition suit, a receiver is appointed to collect rents 
and divide monthly the net proceeds between the 
parties to the suit, a judgment creditor of one of the 
parties cannot secure payment of the judgment from 
the receiver, his legal remedy being to come into the 


45. Weeks v. Weeks, supra. 63. 
46. Ames v. Ames, 148 Ill. 321, 36 
NE 110. heide v. Kelley, 
{a] Especially where the property | And see infra §§ 322-343. 


is a mine, the value of which may [a] 


PARTITION | 


McArthur v. Clark, 
165, 90 NW 369, 91 AmSR 333; Woer- 
(Mo.) 243 SW 158. 


Substantial compliance shown. 
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action and press it to a judgment.°* Parties to a 
partition suit cannot complain that a share of the 
money in the receiver’s hands was paid over to an- 
other one of the parties instead of being paid to the 
court, since such irregularity did not injure the in- 
terests of the parties complaining in any manner.®? 

[§ 319] 5. Effect of Dismissal or Discontinuance 
of Action. Where the partition suit in which a re- 
ceiver of the rents and profits was appointed is dis- 
missed,°* the court does not lose jurisdiction of the 
funds brought into court under the receivership,°’ 
and may direct the receiver, to account therefor.°* 
Where, in a suit for partition a receiver of the rents, 
who had been appointed receiver of the rents in a 
prior action, was appointed and the partition suit 
was settled by the parties on a motion for discon- 
tinuance, the court could only vacate the order ap- 
pointing the receiver in that action, and leave the 
parties to an application in the action in which the 
receiver was first appointed for an accounting for 
the rents received.°? 

[§ 320] 6. Erroneous Appointment as Affecting 
Right to Partition. On a petition for partition, the 
rights of a petitioner to have partition made is not 


affected by an error of the court in appointing a re- 


ceiver without power to do so.®° 

[§ 321] H. Bill, Complaint, or Petition®t—1. In 
General. General rules®? apply in determining the 
necessity and sufficiency of the allegations of a bill, 
complaint, or petition for partition,®? and general 
rules®* apply in determining questions of multifari- 
ousness. °° 

In a probate court, where, as may be done in many 


86 Minn. ; ten acre tract be sold and the pro- 
ceeds be divided among™those entitled 
thereto, was held not to state a 
cause of action for processioning of 


lands under St. §§ 2367-2373, or an 


greatly deteriorate through bad man- 
agement. Ames vy. Ames, 148 Ill. 321, 
36 NE 110. 

47. Weeks v. Weeks, 106 N. Y. 626, 
13 NE 96. 

48. Weeks v. Weeks, supra. 

49. Weeks v. Weeks, supra. 

50. Weeks v. Weeks, supra. 

51. Smith v. Lavelle, 13 Misc. 528, 
34 NYS 695. But compare Mesnig v. 
Mesnig, 81 Misc. 290, 143 NYS 219 
(where, in partition, on application 
of a receiver of rents and income for 
instructions as to whether he should 
sue plaintiff for rent of one of the 
parcels involved, or to obtain posses- 
sion on her refusal, the evidence did 
not show whether plaintiff, in pos- 
session when the receiver was ap- 
pointed, was liable for the rent, and 
there was no proof as to the value 
of the use and occupation, and in a 
few days, under a stipulation, judg- 
ment in the action might be rendered 
if an agreement as to the rent was 
not reached, the application will be 
denied). 

52. Kield v. Leiter, )117 Tlk~341; 
TaeINGBY 2279). 

Field v. Leiter, supra. 

54 Verplanck vy. Verplanck, 22 
Hun (N. Y.) 104. 

55. Campbell y.° Ruiz, 
A.) 30 SW 837. 

56. Dismissal see infra §§ 388, 389. 

57. Baker v. Baker, 36 App. Div. 
485, 55 NYS 824. 

58. Baker v. Baker, supra. 

59. Horn v. Horn, 115 App. Div. 
292, 100 NYS 790. 


(Tex. Civ. 


60. McCarty v. Patterson; 186 
Mass. 1, 72.NE).112. 

61. Pleadings authorizing par- 
ticular relief: 
Generally see infra §§ 544-546. 
Sale for division see infra § 466. 

62. See Equity §§ 389-452; Plead- 


ing [31 Cyc 92 et seq]. 


—On appeal defendant could not com- 
plain where, although the complaint 
and amended reply did not follow the 
forms usually employed in partition 
actions, they contained all the allega- 
tions essential to such an action, and 
the relief granted did not differ sub- 
stantially from that demanded by 
plaintiff. Van Cise v. Pratt, 26 S. D. 
194, 128 NW 619. 

[b] Allegations sufficient: (1) To 
show cause of action for partition. 
Hall v. Condon, 164 Ala. 393, 51 S 
20; Daniel v. Maynard, 152 Ga. 655, 
111 SE 32; Cherry v..Cherry, 162 Ky. 
245, 172 SW 505; Nickels v. Mineral 
Dev. Comalb2: Ky. 9198, 153) Siwe 2355 
Burton v. Helton, (Mo.) 257 SW 828; 
Yax v. Yax,"240 No Y. 590;-143 NE 
717; Richmond v. Richmond, 62 W. 
Vas 206)" 57) SE 736: (2) To show 
cause of action for partition by sale 
for division. Foley v. Brock, 173 
Ala. 336, 56 S 207; Roberts v. Bur- 
nett, 164 Ga. 64, 137 SE 773; Ken- 
tucky Fluorspar Co. v. Pierce, 184 
Ky. 573, 213 SW 542. 

{c] Bill, complaint, or petition 
construed: (1) As asking for parti- 
tion. Stewart v. Jones, 219 Mo. 614, 
118 SW 1, 131 AmSR 595; Chamber- 
lain v. Waples, 193 Mo. 96, 91 SW 
934; Allen v. Chappell, 78 N. C. 238. 
See Speer v. Hall, 196 Ky. 597, 245 
Sw 282 (petition, alleging that de- 
fendants’ 


that the remainder of ninety-three 
acres was conveyed to plaintiff's an- 
eestor by deed which was so vague 
and uncertain that it was impossible 


to determine the boundary line be-’' 


tween the seventeen acres belonging 
to defendants and the 
acres belonging to plaintiff, and that 
the property cannot be divided with- 
out materially impairing its value, 
and praying that the one hundred and 


ancestors owned the re-) 
mainder in one hundred and ten acres, | 


ninety-three, 


action to try title, but an action for 
partition by sale because of indivis- 
ibility); Moore v. Blagge, 91 Tex. 
151, 38 SW 979, 41 SW 465 [rev (Civ. 
A.) 34 SW 311] (a proceeding insti- 
tuted by petition, alleging that pe- 
titioners are joint owners of certain 
land, that it is not susceptible of 
division, that it is necessary that. 
a partition of same be made, and 
concluding with a*prayer for gen- 
eral relief, is not a mere application 
for appointment of an agent to sell 
land, but a partition suit, and within 
the jurisdiction of the district court, 
although all the parties are peti- 
tioners, and the petition alleges that 
the only mode that a partition can: 
be justly attained is through a sale, 
and contains a special prayer that. 
the court order a sale by the sheriff). 
(2) As not asking for partition but. 
for other relief. Gillespie v. Jackson, 
153 Tenn. 150, 281 SW 929. 

[d] Bill for partition cannot be 
treated as a bill to quiet title, where 
it shows the defendants are in pos- 
session. Warren v. Warren, 151 Mich. 
95, 114. NW 867. 

64 See Actions § 188 et seq; 
Equity §§ 427-452; Pleading [31 Cyc: 
116 et seq]. 

65. See Mitchell v. Farrish, 69 Md. 
235, 14 A 712; and cases infra this 
note. 

[a] Tlustrations.—-(1) 
bill prays for relief in respect to- 
two distinct matters, such as par- 
tition and the enforcement of a mort- 
gage claim against the estate, it is 
multifarious, and complainants ought 
to be put to their election as to which 
subject matter for relief they will 
stand on. Belt v. Bowie, 65 Md. 350, 
4 A 295. (2) But a bill seeking a par- 
tition of lands among the heirs, and 
incidentally thereto an allotment of 
dower, and sale of enough land to 


Where a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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jurisdictions by statutory authorization,®® partition 
is sought in connection with, and as ancillary or sup- 
plemental to, distribution of an estate, a petition by 
some interested person is necessary.®? 

Attaching process to the petition. 
of statute requiring it, it is not necessary to attach 


process to the petition.°S 


[§ 


partition is sought.7° 


is demurrable.*? 


parties thereby, must be sustained; 


pay taxes due, and an adjustment and 
equalization of advancements, is not 
multifarious. Marshall v. Marshall, 
86 Ala. 3838, 5 S 475. (3) Causes of 
action, to declare a resulting trust 
in land, and for par tition of the same, 
may be joined in one complaint. 
Buchanan v. Buchanan, 38 S. C. 410, 
17 SE, 218: 

66. See supra § 216%. 

67. Buckley v. San Francisco Su- 
Der 1OCy ol 'O2F iCal 6,4 860. 360, 41 
AmSR 135; Moore v. Lauff, 30 Cal. 
A. 452, 158 P 557; Brown v. Sceg- 
gell, 22 N. H. 548. See Walton v. 
Walhisw iespail” Wea:) sol, J Wu. led. 
171 (where it was assumed that a 
petition was necessary). But see 
Arms v. Lyman, 5 Pick. (Mass.) 210 
(where it was said to be questionable 
whether any petition or written ap- 
plication was necessary for the.judge 
of probate to found his order of par- 
titicn upon). 

68. Griffin v. Griffin, 153 Ga. 547, 
113 SE 161. 

69. Morgan v. Farned, 83 Ala. 367, 
Ss 098s. e Ballard. we Johns: 80: Ada? 
32; Rice v. Rice, 10 B. Mon.—CKXy.) 
420; Walton v. Willis, 1 Dall. (Pa.) 
abi, el te eds hye 

[a] Suit brought in representa- 
tive capacity.—A petition in parti- 
tion by plaintiffs in behalf of an un- 
incorporated church association 
should aver that the plaintiffs as 
trustees of the church “sue for them- 
selves and all other members of said 
ehurch.” Lilly v. Menke, 126 Mo. 
190. 28 SW 6438, 994. 

70. Ala.—Hillens vy. Brinsfield, 108 
Ala. 605, 18 S 604; Morgan v. Farned, 
83 Ala. 367. 3S 798; Ballard v. Johns, 
80 Ala. 32; McCorkle v. Rhea, 75 
Alan Zils) Johnson, 0. Ray, 67, “Ala. 
603; Whitman v. Reese, 59 Ala. 
532. 

Fla.—Camp Phosphate Co. v. An- 
derson, 48 Fla. 226, 37 S 722, 111 
AmSR 77. 

Md.—-Hughes’ Case, 1 Bland 46. 

N=) J.—Curtis v. Jenkins, 20 N. J. 
abe TOE 

Pa.—Reid v. Clendenning, 193 Pa. 
406, 44 A 500; Fink’s App., 130 Pa. 
256, 18 A. 621; Walton v. Willis, 1 
Dall sol, 1. ed) 171:— Johnson - Vv: 
Kite, 9 Pa. Dist. 584; Purcell v. Pur- 
Gell, 9° Pa. Dist, 1:88, 23 Pa. ‘Co. 330; 
Pants WStd +l CO.) 36, Drums 
Bst., 22 Pa. Co. 551. 

Tex.—Butfalo Bayou Ship Channel 
Co. v. Bruly, 45 Tex. 6. 

fa] Merely describing some of de- 
fendants as heirs without giving 
their names is insufficient. Wooten 
v. Dunlap, 20 Tex: 183. 

fb] SBrror in spelling will not in- 
validate the proceeding, where the 
real name and the name given are 

2 


[47 Cc. J.—26] 


m... 


322] 2. Description of Parties. 
plaint, or petition in an action for partition must 
state the names of the persons asking the partition,®® 
and also the names of the defendants against whom 
It is further necessary that 
the allegation should show that the parties so named 
are all the parties whose presence is necessary to 
enable the court to make the partition and to grant 
any other relief sought;‘+ and, if the pleading dis- 
closes that there are other persons having like inter- 
ests with complainant, who are not made parties, it 
However, a complaint, which states 
all the facts necessary to authorize the partition and 
shows that all the parties necessary thereto are made 
73 and even fail- 
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In the absence 
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ure properly to describe or disclose parties may not. 
be fatal on a collateral attack of the decree,‘* or 
where, it has been held, it appears that no injury has 
resulted therefrom to anyone.*® 

If complaint shows that a cotenant has died, it 
must proceed further to state who are his heirs and 


make them parties defendant."® 


The bill, com- 


partition.*+ 


nearly identical. Pillsbury v. Dugan, 
9 Oh 117, 8€ AmD "427 (as for in- 
stance “Pillsby” and ‘‘Pillsbury’’). 

[ec] Use of fictitious names.—The 
use of the names John Doe and 
Richard Roe, with the explanation 
that they are fictitious, and are in- 
tended to designate the unknown heirs 
of certain persons, will not invali- 
date a decree in partition when all 
the heirs of such persons who could 
make any claim to the land were 
designated and made parties by their 
correct names. Lenehan v. St. Fran- 
cis Xavier College, 51 App. Div. 535, 
64 NYS 868. ; 

Description of defendant sued in 
different capacities see supra § 280. 

71. Thornton v. Houtze, 91 Ill. 199; 
Fink’s App., 130 Pa. 256, 18 A 621; 
Hart's. Pista 4the Parse Co. 8267" 1 ioante 
ner’s Est., 24 Pa. Co. 310. See also 
infra § 544. 

72. Taylor vi King, 32) Mieh. 42: 

73. Sullivan v. Lumsden, 118 Cal. 
664, 50 P 777; Bender v. Van Allen, 
28 Misc. 304, 59 NYS 885; Reid v. 
Clendenning, 193 Pa. 406, 44 A 500. 

[a] Showing as to necessary par- 
ties.—-(1) Sufficient. Bender v. Van 
Allen, 28 Misc. 304, 59 NYS 885 (in 
an action for partition by a brother 
against a sister and nephew of de- 
cedent, an averment that the broth- 
er, sister, and nephew are the sole 
heirs at law and next of kin of de- 
ceased, is sufficient, since such a 
statement is not a mere conclusion 


of law). (2) Insufficient. Dawson 
v. Lancaster, 12 Pa:~ Dist. 504, 28 
Pa. Co. 657 (an averment that the 


parties named are all of the parties 
who are entitled to share in the real 
estate is the averment of a legal con- 
clusion. The bill ought to state what 
children and issue of children of the 
testator were living on January 6, 
1898, the date of T’s death, and 
whether or not the testator left a 
widow who was living at that date). 

74. See infra § 429. 

75. Walton y. Willis, 1 Dall. (Pa.) 
Seyi Il aoa cokealvale Kee inquest issued 
on a writ of partition will not be re- 
versed because the party praying for 
the partition did not describe par- 
ticularly the names of the persons 
entitled to shares where no wrong or 
damage seems to have been done to 
anyone). 

76. Ballard v. Johns, 80 Ala. 32: 
See Dawson v. Lancaster, 1} eke 
Dist, 501. 28 Pa. Co. 657 supra note 
mo had (2). 

Heirs as parties see supra § 243. 


-77. See supra § 216. 
ae Curtis v. Jenkins, 20 N. J. L. 
79. See statutory provisions. 


That some of the owners are minors. 
statute it is essential to the jurisdiction of the or- 
phans’ court to partition realty that some of the 
owners be minors,’ an allegation that some of the 
owners are minors is indispensable.‘ ® 

Place of residence of the parties must, under some 
statutes,*® also be stated.®° 

[§ 323] 3. Estates Subject to Partition. 
complaint, or petition must show an estate in the 
lands sought to be partitioned, which is subject to 
It must be shown that it is an estate 
of inheritance, or for life, or for years,*? and that 
it is a vested estate8* and also an estate in posses- 
sion,®* unless by special statutory authorization es- 


Where by 


The bill, 


Camp Phosphate Co. v. An- 
48 Fla. 226, 37 S 722, 111 
; Mushrush’s) Est:, 23) Ba: 


{a] Statement on information and 
belief.—Under a statute requiring the 
bill to state the name and place of 
residence of defendant ‘according 
to the best of the knowledge and be- 
lief of the complainant,” an allega- 
tion that “according to the best 
knowledge and belief of your orator 
the name and place of residence of’” 
a defendant named in the bill as a 
corporation, that is “Camp Phosphate 
Company, which is a party to the cor- 
poration” is sufficient. Camp Phos- 
phate Co. v. Anderson, 48 Fla. 226, 
237, 30 S 722, Til “Am SiR iis 

[b] In Alabama a statute requir- 
ing an application for partition to 
set forth the residences of persons. 
interested in the property, if known, 
has no application to a petition for 
the sale of the property for dis- 
tribution. Hillens v. Brinsfield, 108 
Ala. 605, 18 S 604 [overr Wolffe v. 
Loeb, 98 Ala. 426, 13 S 744; Ballard 
vi Johns,’ 80 Alas 325° MeCorkle= wx. 
Rhea, 75 Ala. 213; Johnson v. Ray, 67 
Ala. 603; Whitman v. Reese, 59 Ala. 
532];  Griel v. Randolph, 108 Ala. 
601, 18 S 609. 

81. Bradley v. Harkness, 26 Cal. 
69; Waiwaiole v. Kulaea, 22 Hawaii 
651; McKown v. McKown, 93 W. 
OSOe- al) A Sie eoone 

Estates subject to partition see su- 
pra §§ 68-84. 

82. Bradley v. Harkness, 26 Cal. 
69. See generally supra §§ 68, 69 

83. McKown v. McKown, 
Va. 689, 117 SH 557. 
supra §§ 81, 82. 

[a] The reguirement is satisfied 
by a bill showing a fee in land created 
by will in the parties to the ac- 
tion, subject to be defeated on the 
happening of designated contingen- 
cies, Since such an estate is a vested 


93 W. 
See generally 


estate. McKown v. McKown, 93 
We Va. 689, 117 SH bb. 
84. Waiwaiole v. Kulaea, 22 Ha- 


waii 651. See generally supra § 79. 
[a] Sufficient averment.—W here 
a complaint alleged that plaintiff was 
the owner in fee and in possession 
of an undivided half of specified 
premises,’ that defendant was the 
owner of an undivided ‘half of such 
premises, that the other parties are 
the respective wives of such own- 
ers, that no one except the parties 
have any interest in the lands, and 
that they have no other estate, joint- 
ly or in common, a demurrer there- 
to on the ground that the complaint 
did not allege that plaintiffs have 
an estate in possesSion, was frivolous. 


402 [47 C.J.] 
tates not in possession may be partitioned.8® And 
it must also be shown that the estate is held in co- 
tenancy.®® 

[§ 324] 4. Seizin and Possession—a. Necessity 
for Showing. Where, to entitle one to partition, he 
wust have either actual or constructive possession of 
the land sought to be partitioned,*? the bill, com- 
plaint, or petition should show the existence of such 
fact;*® but there is contrary authority.°® 

Land adversely held. Except in jurisdictions 
where it is permissible to partition land adversely 
held,®® a petition which shows on its face that de- 
fendant is in adverse possession of the lands sought 
to be partitioned is fatally defective.?+ Where, by 
statute contrary to the common-law rule, lands held 
adversely may be partitioned,®* it is, of course, un- 
necessary to allege that the land sought to be par- 
titioned is in plaintiff’s possession.®* 

[§ 325] b. Sufficiency of Averment. Possession 
is sufficiently shown by an averment that the par- 
ties to the suit are “seized and possessed”®* or “seized 
or possessed” of the land,®® that defendants ‘‘to- 
gether and undivided to hold,” ete.,°° that “the co- 
tenants are seized in common of the lands,”®? or 
that the parties are seized in common of the land.®8 


Sprague v. Maxcy, 122 Wis. 502, 100 [a] 


ae 


Averment 
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: [§§ 8238-325 
But formal allegations that the parties were seized 
and possessed is not necessary if facts are alleged 
from which this is necessarily implied;°® and it has 
accordingly been held sufficient to allege seizin and 
possession in the ancestor and descent to the heirs.* 
And, although there is authority to the contrary,’ it 
has been held that, where the petition shows that the 
parties to the suit are owners of the land, posses- 
sion by them will be presumed in the absence of 
anything to the contrary,’ and if there is an adverse 
holding, it is matter of defense.* 

Constructive possession. Inasmuch as a construc- 
tive possession, such as the law draws to the title, is 
sufficient for the maintenance of an action for par- 
tition,® it is not indispensable that the pleading 


- should show that the parties were in.actual posses- 


* 


sion.® But it will be sufficient to allege that plain- 
tiffs and defendants owned the land in fee simple,’ 
or set forth facts from which this will necessarily 
be inferred.® 

Persons out of possession. Where by statute per- 
sons out of possession are allowed to sue for parti- 
tion under circumstances therein enumerated,’ the 
circumstances bringing the case within the statute 
must be alleged.*° 


showing adverse/3 Chitty Pl. 1391, and 10 Went. 151, 


NW 832. 
85. See generally supra §§ 176, 177. 


Boece See supra § 73; and infra § 
87. See supra § 107. 
88. U. S.—Sanders v. Devereux, 60 


Fed. 311, 8 CCA 629. 
ANd Ga igaapag v. Harkness, 26 Cal. 
Fla.—Keil v. West, 21 Fla. 508. 


Hawaii. Waiwaiole v. Kulaea, 22 
Hawaii 651. 
Ky.—McDowell v. Kent, 175 Ky. 


445, 194 SW 374. 
Mo.—Gravier v. Ivory, 34 Mo. 522. 
N. Y.—Doane v. Mercantile Trust 


Co., 160 N. ¥. 494, 55 NE 296; Ho- 
warth v. Howarth, 67 App. Div. 354, 


13) NYS\795; 
HowPr 193; 
. Cas. 385. 

Or. 
N2eP. 741; 

R. I.—Calland v. Conway, 
1 '9; 

Wis.—Sprague v. Maxcy, 122 Wis. 
502, 100 NW 822. 

[a] Alleging time of seizin.—In a 
bill or petition, the seizin of plain- 
tiffs is to be alleged as it stood at 
the commencement of the action. 
Burpee v. Burpee, 118 Me. 1, 105 A 
289. 


Stewart v. Munroe, 56 
Hunt v. Crowell, 2 Edm. 


43 Or. 200, 
Warris Vv. Euivcs 9 Or. 81 
14 Re 


See cases infra this note. 
In North Carolina (1) the 
early decisions held in accordance 
with the general rule prevailing in 
other jurisdictions that the com- 
plaint must show that plaintiffs in an 
action for partition were in posses- 
sion of the land. Alsbrook v. Reid, 
89 N. C. 151; Maxwell v. Maxwell, 43 
N. C. 25. (2) Buta later decision ex- 
pressly overrules Alsbrook yv. Reid, 
supra, and apparently holds that no 
allegation that plaintiffs were in pos- 
session of the land is necessary. 
Alexander v. Gibbon, 118 N. C. 796, 
24 SE 748, 54 AmSR 757 [while it 
does not affir matively so appear, the 
petition in this case may possibly have 
alleged facts from which possession 
would be presumed, thus bringing it 
within the rule that formal allega- 
tions of possession are not necessary 
if facts are alleged from which it is 
necessarily implied. See infra § 325 
text and notes 99, 1, 3. Compare 
Epley v. Epley, infra note 3]. 

90. See supra § 117. 
Sanders v. Devereux, 60 Fed. 
311, 8 CCA 629; McEvoy v. Leonard, 
89 Ala. 455, 8 s 4; Gravier v. Ivory, 
34 Mo. 522. 


89. 
fai 


possession.—Where a bill for parti- 
tion does not state that plaintiff is 
seized of the land, and.shows that 
the land is within a city, and has been 
subdivided into lots, claimed by dif- 
ferent persons, it will be construed, 
on demurrer, as showing that plain- 
tiff has been disseized. Sanders v. 
Devereux, 60 Fed. 311, 8 CCA 629. 

[b] Averment not showing ad- 
verse possession.—(1) In a complaint 
in partition, an allegation that de- 
fendants have received all the rents, 
issues, and profits from the land, and 
have neglected and refused to pay 
plaintiff his share, is not an allega- 
tion that they claim under a title 
hostile to plaintiff. Balen v. Jacque- 
liny16 7a Hin 83 115 3225 Nes) 1930 [arity 20 
NYS 657]. (2) Complainant’s bill 
alleged the tenancy in common be- 
tween himself and defendant, and 
that he held a mortgage on defend- 
ant’s interest, that defendant had 
been in possession before complain- 
ant acquired his interest, and refused 
to account for rents received, that de- 
fendant denied complainant’s right to 
receive rent and had sued tenants, 
whom complainant placed in posses- 
sion of unoccupied parts of the prem- 
ises, to recover rent therefor, that de- 
fendant had allowed the premises to 
be sold for taxes, buying them in at 
the sale, that defendant had become 
the purchaser at two execution sales, 
and had some arrangement by which 
he was to receive a deed when the 
time for redemption is past, and that 
in order to drive complainant’s ten- 
ants out, defendant rented part of the 
premises for immoral purposes. It 
was held that the bill did not show an 
adverse title in defendant, and hence 
a demurrer to the bill for want of 
equity was properly overruled. Hoff- 
man v. Ross, 25 Mich. 175. 


92. See supra § 117. \ 
93. Scarborough v. Smith, 18 Kan. 
399; Banks v. Blake, (Tex. Civ. A.) 


143 SW 1183. 

94. Balen v. Jacquelin, 67 Hun 
311, 22 NYS 193; Bragg v. Wiseman, 
55 W. Va. 330, 47 SE 90. 

[a] Term “seised and possessed” 
defined.— Where a bill alleges that a 
person was seized and possessed of 
land, it. prima facie imports actual 
possession—Sseizin in fact, and not 
seizin in law. Bragg v. Wiseman, 55 
W. Va. 330, 47 SE 90. 

95. Calland v. Conway, 14 R. I..9. 

96. Biddle v. Starr, 9 Pa. 461, 465, 
(“this, as appears by 2 Sel. Pr. 217, 


is the appropriate form’’). 

97. Keil v. West, 21 Fila. 508. 

98. Jenkins ‘v. Van Schaak, 3 
Paige (N. Y.) 242. 

99. Mo.—Hayes v. McReynolds, 
144 Mo. 348, 46 SW 161; Tuppery v. 
Hertung, 46 Mo. 135. 

N. Y.—Jenkins v. Van Schaak, 3 
Paige 242. 

Or.—Farris v. rs Nia 9 Or. 81 (vec- 
ognizing rule). 

Ss. C.—Garrett v. Weinberg, 50 S. 
Crea Os eee syn Or 

W. Va—Helmick v. Kraft, 84 W. 
Vai 159, 99) SH 325° 

1. Tuppery v. Hertung, -46 Mo. 135; 
Garrett v. Weinberg, 50 S. C. 310, 
27 SE 770; Helmick v. Kraft, 84 W. 
Va. 159, 99 SE 325. But see Stewart 
v. Munroe, 56 HowPr (N. Y.) 193 
(which apparently reaches the con- 
trary conclusion). 

2. Sterling v. Sterling, 43 Or. 200, 
TU Ziaem a Aes 

3. Hayes v. McReynolds, 144 Mo. 
348, 46 SW 161. See Epley v. Epley, 
asia C. 505, 16 SE*321 (where it 
was held that a suit for partition 
will not be dismissed by the supreme 
court for a failure of the petition to, 
in terms, allege that petitioners are 
entitled to immediate possession, 
where it does allege that they are 
tenants in common in fee. It was 
said that this at most was “but a de- 
fective statement of a cause of ac- 
tion’ and an insufficient ground to 
dismiss on appeal). 

4. Hayes v. McReynolds, 144 Mo. 
3848, 46 SW 161. 

5. See supra §§ 107, 108. 

6. Wainman v. Hampton, 110 N. 
Y. 429, 18 NE 234; McGill v. Buie, 
LOG Na CG, 242690 SE 284. 

7. Waiwaiole v. Kulaea, 22 Ha- 
waii 651; Wainman v. Hampton, 110 
Nee 429, 18 NE 234. 

8. Manley v. Manley, 61 Misc. 183, 
L12) NWS ee 

9. See supra §§ 115-118. 

10. Holder v. Holder, 40 App. Div. 
255, 59 NYS 204. 

[al Thus, in order that plaintiffs 
ou of possession may maintain par- 
tition under Code Civ. Proc. § 1537 
which provides that one claiming to 
be entitled as joint tenant or tenant 
in common, by reason of his being 
heir of a person who died holding and 
in possession of real property, may 
maintain partition, whether in or out 
of possession, notwithstanding an ap- 
parent devise thereof to another by 
decedent, and possession under such 


See | 


For later cases, avslopmente and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 325-328] 


Showing defendant’s sole possession under claim 
of absolute title, as against plaintiff and all others, 
is fatally defective, as imparting an element of con- 
troversy which has no place in a proceeding for par- 


tition.1? 


[§ 326] 5. Holding in Cotenancy—a. Necessity of 
Since partition ean be had only of prop- 
erty which is held in cotenancy,*? it is indispensable, 
whatever may be the form of proceeding to parti- 
tion land, whether by action at law, suit in equity, 
or by some statutory action or proceeding, that the 
bill, petition, or complaint should show that the land 
sought to be partitioned is held in cotenancy,'* and 
that the cotenancy existed at the time of commenc- 
But if it appears from the complaint 
and the proceedings thereunder that the parties were 
tenants in common at the time of instituting the 


Averment. 


ing suit.?4 


devise, the complaint must allege 
that plaintiffs are claiming lands by 
descent from an ancestor who died 
in possession of the same, and that 
the lands are held under an apparent 
devise which is void. Holder v. Hold- 
er,,40 App., Div., 255, 59 NYS 204. 


11. Leahey v. O’Connor, 281 Pa. 
488, 127 A 65. 

12. Sees supra. § 73. 

13. Ala.—Roy v. Abraham, 207 


Ala. 400, 92 S 792; 
Vernon Lumber Co., 
S 880, 15, ADR, 23; 
field, 108 Ala. 605, 18 S 604; 
v. Beasley, 72 Ala. 190. 

Cal.—Bradley v. Harkness, 26 Cal. 
9 


v2) Del. weh: 


Shepard v. Mt. 
192 Ala. 322, 68 
Hillens v. Brins- 
Russell 


Del.—Sarde v. Sarde, 
427, 110 A 661. 
Hawaii—Waiwaiole v. Kulaea, 22 


Ill.—-Brand v. Consolidated Coal 
Co., 219 Ill. 543, 76 NE 849. 
Ind.—Russelville School Corps vs 
Russellville Lodge No. 141 F. & A. M., 
140 Ind. 432, 39 NE 549; Winter- 
mute v. Reese, 84 Ind. 308; Lease 
Vv. woe 5 Blackf. 353. 
BN ie sigh EWES 


248 Sw 282. 

La.—Thibodeaux v. Thibodeaux, 
112 La. 906, 36 S 800. 

Mo.—Kehde v. Vaudeville Theatre 
Co:, gue Mo. 540, 252 SW 969. 

N. M.—Baca v. Catron, 24 N. M. 
242, 173 P 862. 

N. Y.—Doane v. Mercantile Trust 
Co., 160 N. Y. 494, 55 NE 296; Stew- 
art v. Munroe, 56 HowPr 193. 

N. C.—Gregory v. Pinnix, 158 N. C. 


147, 73 SE 814, 816; Alsbrook v. 
Reid, 89 N.C. 151. 
Or.—Sterling v. Sterling, 43 Or. 


200, 72 P 741. 

Pa.—Biddle v. Starr, 9 Pa. 461. 

S. C.—Harvey v. Hackney, 3D. su Ce 
361, 14 SE 822. 

Va.—Goodman v. Goodman, 124 Va. 
579, 98 SH 625. 

W. Va.—Davis Colliery Co. v. West- 
fall, 78 W. Va. 735, 90 SE 328. 

“The equity of ‘the bill . 
- is founded on the community of title 
or interest in the several parties com- 
plainant and defendant.” Brown v. 
Feagin, 174 Ala. 438, 444, 57 S 20. 
14. Baca v. Catron, 24 N. M. 242, 
173 P 862; Sterling v. Sterling, 43 
Or. 200,.72 P 741. , 

15. Baca v. Catron, 24 N. M. 242, 

P 862. 

Carey v. Schaller, 16 Pa. Su- 
per. 350; Mahan v. Ferrell, 98 W. Va. 
67, 126 SE 409. 

17. Ala.—MecQueen vy. Turner, 91 
Alas 2703, 8.5) 863. 

Fla.—Camp Phosphate Co. v. An- 


derson, 48 Fla. 226, 37 S 722, 111 
AmSR 77. 

Miss.—Gavin v. Gavin, 116 Miss. 
197, 76 S 879. 


Pa.—Biddle v. Starr, 9 Pa,,.4615 

S. C.—Harvey v. Hackney, Si tS MOF 
36%, 14 SE 822. 

W. Va.—Helmick v. Kraft, 84 W. 
Nia el 9 SDs Richmond _v. 
Richmond, 62 W. Va. 206, 57 SE 736. 

(a] Sufficient averments: (1) 
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suit, it is immaterial that the complaint also showed 
that at some time prior to the institution of the suit 
the property was owned in severalty.+® 

[§ 327] b. Sufficiency of Averment. 


As regards 


the method of alleging the existence of a cotenancy, 


titioned.!* 


[§ 


That “demandant and defendants, to- 
gether and undivided, do hold,” etc. 
Biddle v. Starr, 9 Pa. 461,-465 (‘“‘this, 
as appears by 2 Sel. Pr. 217, 3 Chitty 
Pl. 1391, and 10 Went. 151, is the ap- 
propriate form’’), (2) That one If 
died seized and possessed of the land, 
that his title had by decedent de- 
volved on plaintiff and other heirs of 
H, and that all of such heirs except 
plaintiff and two others conveyed the 
land of which partition was asked to 
defendant. Harvey v. Hackney, 35 5S. 
GC. 361, 14 SH 822.°"' (3) That. plain= 
tiffs and defendants are the sole heirs 
and next of kin of the deceased owner 
whose land is sought to be parti- 
tioned. Bender v. Van Allen, 28 Misc. 
304, 59 NYS 885; Richmond v. Rich- 
mond, 62 W. Va. 206, 57 SE 736. (4) 
That the parties claimed as the heirs 
at law of their deceased father. Mc- 
Queen v. Turner, 91 Ala. 273, 8 S 863. 
(5) That the United States conveyed 
by patent to a designated person, 
that she died leaving heirs at law 
who inherited the property, that some 
of the heirs conveyed their interests 
by deed to complainant, and others 
conveyed their interest by deeds to 
defendants, and that complainant and 
defendant are in possession of several 
portions of the land, holding such 
portions under, and claiming title by, 
virtue of the deed from the heirs, 
shows, as a matter of law, that the 
parties are tenants in common. Camp 
Phosphate Co. v. Anderson, 48 Fla. 
226, 37 S 722, 111 AmSR 77. 

[b] Averments insufficient.— (1) 
A bill alleging that plaintiffs were 
the owners of three hundred and three 
acres and defendant the owner of 
seven hundred acres does not show 
the existence of a cotenancy. Davis 
Colliery Co. v. Westfall, 78 W. Va. 
735, 90 SE 328. (2), A bill for par- 
| tition of coal underlying the surface 
of land, alleging that complainant was 
the owner of the land and conveyed to 
defendant the right to remove three 
fourths of the coal underlying the 
surface, and that a part of the coal, 
the extent of which was unknown to 
complainant, had been mined by de- 
fendant, was insufficient since it 
failed to show that defendant was a 
tenant in common with complainant. 
Brand v. Consolidated Coal Co., 219 
Tll. 548, 76 NE 849. (3) A petition 
praying among other things for par- 
tition of three lots of land occupied 
by a single building by sale of the 
property and division of the proceeds, 
which alleged that the lots were sep- 
arately owned and separately leased 
to the same lessee with the privilege 
of improving or erecting new build- 
ings thereon, but without requiring 
the lessee to make any improvements, 
and which did not allege facts to 
show that the leases were executed 
as part of a single transaction, does 
not show an implied agreement be- 
tween the owners of the three tracts 
that one building should be censtruct- 
ed on the three, which would belong 
in common to the owners of the sep- 
arate tracts after the expiration of 


it will be sufficient to allege that plaintiffs and de- 
fendants are cotenants in the lands sought to be par- 
But a formal averment that they are 
eotenants is not necessary where facts are alleged 
from which this must be necessarily implied.** 

328] 6. Title—a. Necessity 
Since only those having title are entitled to parti- 
tion either in a court of law or equity?’ and the title 
must be to an undivided interest in the land,+® it is 
necessary for the bill, complaint, or petition to allege 
title in plaintiff,?° and that such title is to an un- 
divided interest in the lands sought to be parti- 


for Alleging. 


the leases. Kehde v. Vaudeville 
Theatre Co., 299 Mo. 540, 252 SW 969. 


18. See supra § 85, 

19. See supra § 85. 

20. Ala.—Garth v. Ewing, 117 S 
665; Berry v. Tennessee, etc., R. Co., 


134’ Ala. GUS seco Snot 

Ga.—Adams v. Butler, 135 Ga. 405, 
69 SE 55 

TT, 7 eee v. Haas, 277 Ill. 467, 
115 NE 648; Tagert v. ‘Fletcher, 232: 
JGUS aie E83 NE 805; Schwartz v. Rit- 


ter, 186 Til. 209, 57 NE 887; Tibbs v. 
Allen, 27 Ill. 119. 
Ind.—Russelville School Corp. v. 


Russelville Lodge No. 141 F. & A. M., 


140 Ind. 422, 39 NE 549; Lease v. 
Carr, 5 Blackf. 353% 

Ky.—Speer Vv. ' Hall; 196 Ky. |59'7, 
245 SW 282. 

La.—Aucoin v. Engeron, 165 La. 
319, 115 S 576; Bauman v. Pennywell, 
160 la. 555, 107 “S “425; ° Saenger 


Amusement Co. v. Masur, 158 La. 745, 
104 S$ 701; Thibodeaux v. Thibodeaux, 
112 Wa: 906, 36 S 800. 

Md.—Ruhl-v. Wagener, 146 Md. 595, 
127 A 495; Talbott v. Compher, 136 
Md. 95, 110 A 100. 
oonich: -—Thayer v. Lane, Walk. Ch. 

Mo.—Millington vy. Millington, 7 
Mo. 446. 

N. Y.—Doane v. Mercantile ‘Trust 
Co., 160 N. Y. 494, 55 NE 296; Brad- 
shaw v. Callaghan, 8 Johns. 558. 

N. C.—Ramsay v. Bell, 38 N. C. 209, 
42 AmD 163. 

Oh ica eee tk v. Stearns, 26 Oh. Cir. 

Pa.—Leahey v. O’Connor, 

488, 127 A 65; Hancock vy. Watson, 9 

Tenn.—Smith v. Quarles, (Ch.) 46 
SW 1035. 

Gor ve. Bruly, 45 Tex 
95 Va. 26, 
27 SE 810. 


Ct. N.S 
281 Pa. 
Ban Diste tis. 
Tex.—Buffalo Tee Ship Channel 
[a] Reconversion.—Where a bill 


‘avers a parol sale of the interest of 


one of the tenants in common, and 
alleges. a reconversion, the bill and 
the evidence in support of it must 


fully and specifically show the dates 
and all the facts relating to the al- 
leged reconversion. Lincoln v. Af- 
rica, 228° “Pa. 546, TTA O13) } 

{[b] An allegation that decedent 
died intestate in a suit to partition 
his land is not hecessary. Where a 
person is shown to be dead, the pre- 
sumption is that he died intestate. 
Tompkins v. Kyle, 95 W. Va. 584, 
122) SH D150" 

[ce] Antenuptial contracts.—(1) 
Where a widow, claiming solely un- 
der the statute of descent and dis- 
tribution, asks for partition of the 
land of her deceased husband, and 
asks for only one half of such land, 
allegations concerning an antenuptial 
contract, and concerning a homestead 
interest in a part of the land are ir- 
relevant. Sample v. Sample, 34 Kan. 
73, 8 P 248. (2) Where, in partition 
by heirs against decedent’s widow and 
another, complainants claimed the 
widow was not entitled to an interest 
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tioned.21. A mere averment of possession is not suf- 
If the bill shows on its face that plaintiff 
has no title it cannot, of course, be maintained.?* 
And a claimant relying on an equitable title should 
allege its true character, and not rely upon a purely 


ficient. 


legal interest.?# 
Title of defendant. 


set up. 


[§ 329] b. Source or Evidences of Title. 


in the land because of an antenuptial 
contract, the complaint was not fatal- 
ly defective because of complainants’ 
failure to set out such contract. Mal- 
low v. Eastes, 179 Ind. 267, 270,100 
NE 836 (“it was not the foundation 
of the action; whatever interest ap- 
pellees had, did not arise under or by 
virtue of the contract, but by opera- 
tion of law as heirs. It might be en- 
larged or reduced, depending upon 
the antenuptial contract being in 
force or not in force, and admissible 
as an item of evidence, but not as 
the foundation of the action’). 

Ant emasan allegations see infra § 
329. 

21. Camp Phosphate Co. v. Ander- 
son, 48 Fla. 226, 37 S 722, 111 AmSR 
77; Ramsay v. ‘Bell, 38 N. C. 209; 42 
AmD 1638. 

22. Overton v. Woolfolk, 6 Dana 
(Ky.) 371, 374. 

“Mhe title is the principal thing in- 
quired into in chancery, which draws 
after it the possession. Overton v. 
Woolfolk, supra. 

Long v. Brown, 206 Ala. 154, 89 
S 614; Talbott v. Compher, 136 Mad. 
95, 110 A 100; Woglom v. Kant, 69 
N. J. Ea. 489, 61 A 9. 

[a] Thus a bill by adult heirs of 
an intestate against the widow and 
minor heirs is insufficient where it 
shows that the land sought to be par- 
titioned does not exceed one hundred 
and sixty acres and does not exceed in 
value two thousand dollars where a 
statute provides that the widow and 
minor children take an absolute es- 
date if it does not exceed one hundred 
sixty acres and two thousand dollars 


in value. Long v. Brown, 206 Ala. 
154, 89 S 614. 
{[b]. Where bill states facts which, 


except for the existence of fraud, 
‘would divest plaintiffs of their title, 
the facts on which the claim of fraud 
is based must be set out; otherwise 
the bill is fatally defective. Woglom 
v. Kant, 69 N. J. Eq. 489, 61 A 9. 

24. McConnell v. Pierce, 210 Ill. 
627. 71 NE 622. 

25. Ill—Tagert v. Fletcher, 232 
. 197, 883 NE 805; Schwartz v. Rit- 
ter, 186 Ill. 209, 57 NE 887; Tibbs v. 
Allens 27111. 109: 

Ind.—Russelville School Corp. v. 
Russellville Lodge No. 141 F. & A. M., 
140 Ind. 422, 39 NE 549; Lease v. 
Carry Blackf. 353. 

Ky.— Speer v. Hall, 196 Ky. 597, 245 
SW 2 

eee __Thayer v. Lane, Walk. Ch. 
200. 

Mo.—W oerheide v. Kelley, 243 SW 


158. 

N. 1 Ge—Ramsay v. Bell, 38 N. GCG: 
209, 42 AmD 163. 

Tex.—Buffalo Bayou Ship Channel 
Co. v. Bruly, 45 Tex. 6. 

[a] Petition was held sufficient 
to support a decree awarding to de- 
fendant an interest in the property, 
where it did not allege that one of 
the named defendants did not own 
any interest in the property, but did 
allege that he claimed an interest and 


It is also necessary for the 
bill to allege title of defendant in the land sought to 
be partitioned,”® for the purpose of showing that the 
parties to the suit have undivided interests in the 
property sought to be partitioned,?® as this is in- 
dispensable to the right to partition.?7 

Surplusage will not vitiate a bill if the unneces- 
sary allegations are not inconsistent with the title 
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While 


asked to have that claim determined. 
Woerheide v. Kelley, (Mo.) 243 SW 
158. 

26. Ramsay vy. Bell, 38 N. C. 209, 
42 AmD 163. 


27. See supra § 73. 

28. Hoffman v. Ross, 25 Mich. 175. 
29. See supra § 328. 

30. See cases infra this note. 

[a] In Kentucky (1) it is provid- 


ed by Code Civ. Pract. § 499 that in 
actions for the division of land “the 
written evidences pf title, or copies 
thereof, if there be any, must be filed 
with the petition.” In construing 
this statute it has been held that a 
petition which sets forth certain 
deeds insufficient to show title in 
plaintiff, and alleged that the land 
descended and vested in plaintiff and 
defendant, brothers and two sisters 
of decedent, that decedent had a post- 
humous son, who inherited the land, 
but died before reaching twenty-one 
years of age, and that plaintiff was 
one of the legal representatives and 
heirs of the son, but did not allege 
that the son left no issue, nor that he 
left no brothers or sisters or other 
heirs who by the law of descent and 
distribution would have inherited be- 
fore plaintiff, does not state a cause 
of action. Toler v. Toler, 110 SW 
388, 33 KyL 594. (2) So also where 
a defendant in partition sets up a 
counterclaim seeking the quieting of 
his title, he must file written evi- 
dences of his title in accordance with 
the provisions of the statute above 
set out. Williams v. Capital Min., 
Cte, CO IDs Kay. Was lO VV 1409: 
(3) But it is not necessary that plain- 
tiff should file the written evidences 
of the title of defendants to their 
interests in the land. Salyer v. Elk- 
horn Land Impr. Co., 77 SW 870, 25 
KyL 1210. 

31. Ala.—Curlee v. Scott, 207 Ala. 
478, 93 S 393; Richardson v. Powell, 
199 Ala. 275, 74.8 356, 364; Foster v. 
Ballentine, 126 Ala. 393, 28 S 529. 

Ga.—Rutherford v. Jones, 14 Ga. 
521, 60. AmD 655. 


Hawaii.—Waiwaiole v. Kulaea, 22 
Hawaii 651. 

Ind.—Pipes v. Hobbs, 83 Ind. 438; 
McMahan v. Newcomer, 82 Ind. 565; 
Utterback v. Terhune, 75 Ind. 363; 
Blakely v. Boruff, 71 Ind. 93; Mead- 


owcraft v. Woods, 76 Ind. A. 317, 132 
NE 267; Lowe v. Wiseman, 46 Ind. A 
405, 91 NE 364, 92 NE 344. 
panes web Sey. v. Hertung, 46 Mo. 
mN: Y.—Bender v. Van Allen, 28 
Mise. 304, 59 NYS 885; Bradshaw v. 
Callaghan, 8 Johns. 558; lLucet vy. 
pecan, 2 Caines 385, Col. & C. Cas. 
N. C.—McGill v. Buie, 106 N. C. 242, 


ital: eu 284. 
" C.—Abrams v. Moseley, 7 S. C. 
a 


Tenn.—Smith v. Quarles, (Ch.) 46 
SW 1035. 

Tex.—Tompkins v. Hooker, (Civ. 
A.) 200 SW 193. 

Va.—Goodman vy. Goodman, 124 Va. 


‘ton Mfg. 


[§§ 328-329 


it is necessary to allege title to undivided interests 
in land in both plaintiffs and defendants,?° yet, in 
the absence of statute providing otherwise,?° neither 
in actions at law nor in suits in equity for partition 
is it necessary to set out the title at large, or in 
other words, allege the source or evidences of title.*1 
And, a fortiori, the derivation of title need not be 
stated if the coowners admit the title of each other.*? 
The general rule** is not affected by statutes which 
require complainant to set forth the title of the par- 


In applying the general rule*® it has been held a 
sufficient allegation of title to*state in general terms 
that each tenant named is seized in fee of his part 
of the land by descent or purchase;*° to allege seizin 
in the ancestor and descent to the heirs ;°7 to allege 


579, 98 SH 625; Maxtin v. Martin, 
95 Va. 26, 27 SE 810. 

Wis. —Spensley v. Janesville Cotton 
Mfg. Co., 62 Wis. 549, 22 NW 574. 

Eng.—Yates v. Windman, Cro. Eliz. 
64, 78 Reprint 325. 

[a] Deeds filed as exhibits in an 
action for partition cannot be consid- 
ered in determining the sufficiency of 
the complaint to which they are at- 
tached. Smith v. King, 81 Ind. 217. 

32. Kelley v. Greenleaf, 14 F. Cas. 
No. 7,657, 3’ Story 93. 


33. See supra text and note 31. 
34. Bradshaw v. Callaghan, 8 
Johns. (N. Y.) 558, 563. See Shet- 


terly v. Axt, 37 Ind. A. 687, 76 NE 901, 
77 NE 865 (as sustaining this view). 

“The words of the statute may as 
well be satisfied, by alleging the 
seisin of all the parties, of their dif- 
ferent portions simply, which con- 
stitutes their title, as if it were 
traced from the state or the crown. 
It would be surcharging the record 
with useless matter, and impose on 
the plaintiff in partition, in all cases, 
a hazardous, and, in many cases, an 
impracticable task, to compel him to 
set forth his title beyond his own 
seisin, as he must do it correctly, or 
fail in sustaining his action. The 
general allegation. of seisin, I there- 
fore think, was well enough.” Brad- 
shaw v. Callaghan, supra. 


35. See supra text and note 31. 

36. Ala.—Foster v. Ballentine, 126 
AVa "398s 28s p29oy 

Ind. —Gowdy vy. Gordon,” 122° Ind: 
533, 24 NE 226; Utterback v. Ter- 
hune, 75 Ind. 363. : 

La.—Pritchard v. “McCranie, 160 


La. 605, 107 S 461. 

N. Y.—Bradshaw vy. Callaghan, 8 
Johns. 558. 

S. C.— Garrett v. Weinberg, 50 S. 
C. 310, 27 SE 770; Abrams v. Mose- 
ley, 7 8. C. 150. 

i J anesville Cot- 
Co., 62 ‘Wis. 549, 22 NW 574. 

37. Fla.—Camp Phosphate ‘Commave 
ieee 43 PMWa 226.037 Ser 228 vided 

mSR 


Ind.—McCarthy v. McCarthy, 66 
Ind. 128. 
(aero aeee ae, v. Hertung, 46 Mo. 

Pa.—Carey v. Schaller, 16 Pa. Su- 
per. 350. 

Tenn.—Smith v. Quarles, (Ch.) 46 
SW 1035. 

Va.—Martin v. Martin, 95 Va. 26, 
27 SE 810. 

See Schneider v. Seibert, 50 Ill. 


284 (where a bill in chancery, in set- 
ting out the title of the parties, al- 
leges that their ancestor died seized 
of the premises sought to be parti- 
tioned, and that he died intestate, 
and that they are his heirs at law, al- 
though the bill might be obnoxious 
to a demurrer for want of more spe- 
cific allegation of title, it would be 
sufficient to support a decree for 
partition). 

fa] Bill held insufficient to show 
title in ancestor see Garth v. Ewing, 
(Ala.) 117 S 665. 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 329-331] 


that plaintiffs and defendants are owners as ten- 
ants in common of the lands sought to be parti- 
tioned®’ or that they are owners as tenants in com- 
mon of the lands sought to be partitioned, together 
with a statement of the respective moieties of each ;*° 
or to allege that plaintiffs and defendants are ten- 
ants in common and in possession of the land.*° 

Effect of alleging source or evidence of title. Al- 
though it is not necessary to allege the source or 
evidences of title,t! a pleading which does so will 
not for that reason be rendered insufficient.4? But 
if the pleading undertakes to state the facts upon 
which title rests and the statement omits some indis- 
pensable fact, the pleading must be held insuffi- 
eient;#? and the fact that the pleading also con- 
tains a general statement of title does not cure the 
defect** because, in determining the sufficiency of 
the pleading, both allegations must be construed to- 
gether.*® Anda like result may follow the statement 
of some fact necessarily contradictory or inconsistent 
with general allegations of title.*® 

[§ 330] ¢. Title or Interest of Adverse Claimants. 
Where, by statute, all persons having or claiming 
title to or interest in the land are made necessary 
parties to an action to partition it,*7 the bill, peti- 
tion, or complaint must state the nature, character, 
or extent of the title or interest, if known.*® And 


38. Spader v. McNell, 130 Cal. 500, i 
62 P 828; McMahan v. Newcomer, 82 | table title in plaintiff. Chapman v. 
Ind. 565; Sprague v. Maxcy, 122 Wis. 


502, 100 NW 832. [b] 
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out facts claiming to show an equi- 


Allen, 11 Wash. 627, 40 P 219. 
: What not contradictory alle- 
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if not known, that fact may*® and should’ be stated. 
If the title or interest is unknown, it will be suffi- 
cient to allege that defendants claim some title or 
interest in the premises, the nature and extent of 
which is unknown to plaintiff;°+ and claimant may 
be called in as a party and required to disclose his 
alleged interest.52 But it will not be sufficient to 
allege that plaintiff believes defendant claims a cer- 
tain interest and that the claim is invalid.®? 

[§ 331] 7. Description of Property**—a. Neces- 
sity. A bill, complaint, or petition in an action for 
partition in a court having general jurisdiction of 
the subject of partition must describe the land®° or 
personal property®*® sought to be partitioned, and 
the court does not acquire jurisdiction to partition 
property other than that so deseribed.** 

But a petition to the probate court in the course 
of settlement of an estate need not describe the land 
to be divided because the executors and administra- 
tors are required by statute to file an inventory in the 
probate court within three months of their appoint- 
ment of the property of deceased.°® 

Riparian rights. In a suit for partition of land 
to which attach riparian rights to water for irriga- 
tion, it is unnecessary to mention such rights in the 
complaint,°® since they are in strict technical lan- 
guage “parcels of land.’’®° 


’ 


Ill._—Tagert v. Fletcher, 232 Ill. 
197, 883 NE 805. 
Ind.—Miller v. Smith, 98 Ind. 226. 
Me.—Jewett v. Persons Unknown, 
61 Me. 408. 


39. Ga.—Rutherford v. Jones, 14 
Ga. 521, 60 AmD 655. 

Hawaii.—Waiwaiole v. Kulaea, 22 
Hawaii 651. 

Ind.—Pipes v. Hobbs, 83 Ind. 43; 
Blakely v. Boruff, 71 Ind. 93; Lowe v, 
Wiseman, 46 Ind. A. 405, 91 NE 364, 
92 NE 344; Shetterly v. Axt, 37 Ind. 
A. 687, 76 NE 901, 77 NEO 865. 

W. Va.—Ransom v. High, 37 W. 
Va. 838, 17 SE 413, 38 AmSR 67. 

Eng.—Cheney v. Berry [cit and 
foll Yate v. Windham, Cro. Eliz. 64, 
78 Reprint 325]. 

40. McGill v. Buie, 106 N. C. 242, 
11 SE 284. 


41. See supra text and note 31. 
42. Lowe v. Wiseman, 46 Ind. A. 
405, 91 NE 364, 92 NE 344; Tomp- 


kins v. Hooker, (Tex. Civ. A.) 200 SW 
193. See Shipley v. Jacob Tome Inst., 
99 Md. 520, 58 A 200 (as sustaining 
this view). 

43. Bell v. Dangerfield, 26 Minn. 
307, 3 NW 698; Hunter v. Willard, 
176 App. Div. 204, 162 NYS 364; 
Martin v. Palmer, 156 App. Div. 327, 
141 NYS 396; Hancock v. Watson, 9 
Pay Dist: , 113. 

44. Bell v. Dangerfield, 26 Minn. 
307, 3 NW 698; Hunt v. Willard, 176 
App. Div. 204, 162 NYS 364; Martin 
v. Palmer, 156 App. Div. 327, 141 NYS 
396 


[a] Thus, where plaintiff, in ad- 
dition to alleging title, avers that 
such title was acquired through a 
deed from the city in proceedings to 
enforce an assessment for local im- 
provements, and alleges the execu- 
tion of the certificate of sale and 
deed, but does not allege the rendition 
of the judgment in such proceedings, 
the complaint is insufficient, since it 
does not show any authority in the 
city to execute the deed. Bell v. 
Dangerfield, 26 Minn. 307, 3 NW 698. 

45. See cases supra notes 43, 44. 

46. Chapman v. Allen, 11 Wash. 
627, 40 P 219. 

[a] Contradictory allegations il- 
lustrated.—A complaint is insufficient 
in which plaintiff alleges that the 
legal title to the whole of the land 
is in defendant, and also alleges that 
he and plaintiff are joint owners in 
fee, the statements being contradic- 
tory where the complaint must set 


i 
4 
¢ 


gations.—A complaint alleging that 
plaintiff and defendant are the own- 
ers as tenants in common of the land 
described, and that the whole land 
stands of record in the name of de- 
fendant, but that plaintiff has an es- 
tate of inheritance therein, and is the 
owner of the undivided one half 
thereof, and of the water stock ap- 
purtenant thereto, and that defendant 
has a similar interest therein, must 
be construed as alleging legal and 
not equitable ownership in the plain- 
tiff. The averment as to the condi- 
tion of the record is consistent with 
plaintiff’s legal ownership of an un- 
divided half of the land by an un- 
recorded deed. Spader v. McNell, 130 


Cal... 500,62 P 828: 
47. See supra § 230. 
43. Gage. v. Reid; 104 Ill: 509; 


Townsend v. Bogert, 126 N. Y. 370, 27 
NE'555, 22 AmSR 835; Satterlee v. 
Kobbe, 39 App. Div. 420, 57 NYS 341. 

49. Gage v. Reid, 104 Ill. 509; 
Townsend v. Bogert, 126 N. Y. 370, 27 
NE 555, 22 AmSR 835. 

50. Satterlee v. Kobbe, 39 App. 
Div. 420, 57 NYS 341. 

51. Morenhout v. Higuera, 32 Cal. 
289; Thompson v. Holden, 117 Mo. 
118, 22 SW 905; Townsend v. Bogert, 
ie Ni FY. 9370, 27° NE 5557 225 AmSR 

a. 

52. Gage v. Reid, 104 Ill. 509; Del- 
cambre v. Delcambre, 210 N. Y. 460, 
104 NB 950; Townsend v. Bogert, 126 
N. Y. 370, 27 NE 555, 23: AmSR 835. 

53. Satterlee v. Kobbe, 39 App. 
Div. 420, 57 NYS 341 (for the reason 
that this amounts to an assumption 
of knowledge and an imputation upon 
defendant’s title, without stating in 
what the vice consists). J 

54. In action at law generally see 
Pleading [31 Cye 106]. 

In suit in equity generally see 
Equity § 417. 

55. Ala.—Welden v. Brown, 185 
Ala. 171, 64 S 430; Sumner v. Hill, 
157 Ala. 230, 47 S 565; Stein v. Mc- 
Grath, 116 Ala. 593, 22 S 861; Hillens 
vy. Brinsfield, 108 Ala. 605, 18 S 604. 

Cal.—Broome v. Broome, 179 Cal. 
63d,) LS Pv525- 

Ga.—Peck v. Watson, 165 Ga. 853, 
142 SE 450; Anderson vy. Anderson, 
27 Ga. A. 518, 108 SE 907. 


Mass.—Miller v. Miller, 
2's 

N. J.—Grassman v. Badgley, 90 N. 
J. Eq. 203, 106 A 378; Barnes v. Tay— 
lor, SOI Nad d. 7 

N. Y.—Sandiford v. Hempstead, 97 
App. Div. 163, 90 NYS 76 [aff 186 N. 
Y. 554 mem, 79 NE 1115 mem (rearg 
den 186 N. Y. 587 mem, 79 NE 1116 
mem) ]. 
os C.—Alsbrook v. Reid, 89 N. Cc. 
Or.—Hanner v. Silver, 2 Or. 336. 
hey hte vk te ek 6 Pa. Dist. & Co. 


[a] Reasons for requiring a de- 
scription may be summarized as fol- 
lows: (1) To show that the property 
is within the jurisdiction of the court. 
Broome v. Broome, 179 Cal. 638, 178 
P 525; Alsbrook v. Reid, 89 N. C. 151. 
(2). To enable defendant to traverse 
plaintiff's title (Broome v. Broome, 
supra) (3) and seizin (Jewett v. Per- 
sons Unknown, 61 Me. 408: Miller v. 
Miller, 16 Pick. (Mass.) 215). (4) 
To enable the court to know the sit- 
uation and extent of the property con- 
cerning which it is asked to adjudi- 
cate (Miller v. Smith, 98 Ind. 226) 
(5) and to determine and define the 
mode and extent of the partition to 
be made (Broome vy. Broome, ‘supra; 
Miller v. Miller, supra). (6) To 
enable the commissioners to ascer- 
tain the property to be divided. 
Strange v. Gunn, 56 Ala. 611; Broome 
v. Broome, supra; Swanton v. Crook- 
er, 52 Me. 415; Miller v. Miller, su- 
pra. | (7) To enable the purchaser to 
obtain the title to the property intend- 
ed to be sold if the partition is by 
sale for division. Weldon v. Brown, 
185 Ala. 171, 64 S 430. 

56. Strange v. Gunn, 56 Ala. 611; 
Dondero v. Van Sickle, 11 Nev. 389. 

57. Dondero v. Van Sickle, supra; 
Sandiford v. Hempstead, 97 App. Div. 
NGS QOL NY Si 76) saift S86 News obo 
mem, 79 NE 1117 mem (rearg den 186 
N. Y. 587 mem, 79 NE 1116 mem)]; 
Corwithe v. Griffing, 21 Barb. (N. Y.) 
9; Alsbrook v. Reid, 89 N. C. 151. 

58. Marsh vy. 159 Mass. 
469, 34 NE 693 

59. Rose v. Mesmer, 142 Cal. 322, 
323, 75 P 905. 

60. Rose v. Mesmer, 


16 Pick. 


15 


French, 


supra, 
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Value of property. A petition for partition need 
not allege the value of the property sought to be 


partitioned.®+ 


[§ 332] b. Sufficiency—(1) In General. 
seription by metes and bounds is sufficient.6? And 
while it has been said that it is not necessary to de- 
seribe the property by metes and bounds** or with 
the fullness required in a deed of conveyance,** and 
that only reasonable certainty in description of the 
property is required,®® this much at least is neces- 
sary. The description must be such as will identify’ 
with reasonable certainty the property sought to be 


partitioned.®°® 


[§ 333] (2) By Reference to Exhibits. 
has been said to be the better practice to describe 
the premises in the body of the pleading,®? it will 
be sufficient to refer for a description thereof to 
deeds filed with, or attached to, the petition.®® So it 


61. Gutheridge Vv. Gutheridge, 
(Tex. Civ. A.) 161 SW 892. 
62. Bond v:- Dean, 223 Ky. 713, 4 
SW ‘(2d) 721. 

63. Tompkins v. Kyle, 95 W. Va. 
584, 122 SE 150. 

64. Thruston v. Minke, 32 Md. 571. 

65. Broome v. Broome, 179 Cal. 
638, 178 P 525; Thruston v. Minke, 32 
Md. 571. 

66. Ala.—Welden v. Brown, 185 

Strange v. Gunn, 


Ala. 171, 64 S 430; 
56 Ala. 611. 
Broome, 179 Cal. 
Ill.—Tagert v. Fletcher, 232 Ill. 
197, 838 NE 805. 


Cal.—Broome v. 
638, £78) P525: 
Ind.—Miller v. Smith, 98 Ind. 226. 


Me.—Swanton y. Crooker, 52 Me. 
415. 
nines ae iat am v. Minke, 32 Md. 
; Mass.—Miller vy. Miller, 16 Pick. 
15 


N. J.—Grassman v. Badgley, 90 N. 
J. Eq. 208, 106 A 3873; Barnes v. Tay- 
for, -30UN.- 5S. Bq. 7 

W. Va.—Tompkins v. Kyle, 95 W. 
Va. 584, 122 SE 150. 

“The description should be such 
that the court might know therefrom 
the situation and extent of the prop- 
erty concerning which it was asked to 
adjudicate.” Miller v. Smith, 98 Ind. 
226, 231. 

[a] Descriptions held sufficient.— 
(1) If the property in suit is a city 
lot, a statement of its exact location, 
the exact frontage on a street named, 
with the approximate depth, a de- 
scription of the building thereon, and 
by whom occupied, is_ sufficient. 
Tompkins v. Kyle, 95 W. Va. 584, 122 
SE 150. (2) And so is a description 
of the property as the “‘westerly one- 
half of” a specified lot and block ac- 
cording to a certain recorded plat 


giving the township, county, and 
state. Holmes Building, etc., Assoc. 
v. Western Land, etc., Co., 125 Cal. 


217, 78 P 626. -(3) A description of 
the land as “that tract of land situ- 
ated in Greene county, Alabama, 
known as the ‘Hancock place’” is a 
sufficient description without the aid 
of a more particular description by 
government numbers when _ supple- 
mented by proper parol identification. 
Sumner v. Hill, 157 Ala. 230, 235, 47 
S 565. (4) Describing the property 
as a tract of land known as the 
“Broome WBHstate' Ranch,” together 
with a general description of its ex- 
tent and location, and an allegation 
that it was situated in a designated 
county, is sufficient. Broome v. 
Broome, 179 Cal: 638, 178 P 525. (5) 
All that piece or parcel of ground sit- 
uate in the city .of Cumberland, 
called and known as the “St. Nicholas 
Hotel Property,’ with the improve- 
ments thereon, is a sufficient descrip- 
tion. Thruston v. Minke, 32 Md. 571. 
(6) Other descriptions held sufficient. 
Jewett v. Persons Unknown, 61 Me. 
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has been held that an exhibit containing a descrip- 
tion of the property attached to the bill may be re- 
ferred to for a description thereof.®® 
amended bill, which does not describe the premises 
otherwise than by reference for the description of 
the property to the answer and cross bill filed by de- 
fendant to the original bill, does not constitute a suf- 
ficient description of the property where neither the 
answer and cross bill nor copies of them are attached 
to the bill and are not exhibits to it.7° 

[§ 334] 8. Respective Interests or Moieties of 
Although there is some contrary author- 


But an 


ity,’? the general rule is thatthe bill, complaint, or 


While it 


408; Sewall v. Ridlon, 5 Me. 458. 

{[b] Descriptions held insufficient. 
—(1) “966 West Lake street,” with- 
out alleging any other matters from 
which it might be possible to locate 
the premises. Tagert v. Fletcher, 
232eTll. 19%, 88s INE (8052 | C2) A225 
acres lying on H. % of sec. 29, Tp. 
21, R. 22, starting ,at the half-mile 
stake on the north, see Jine, running 
due south ‘to a made corner on the 
dividing line of said sec., and then 
running east with the cross-fence at 
the south to a made corner at the end 
of said fence, and then running south 
to the original line.’ There is noth- 
ing in the bill which affords legally 
sufficient data by reference to which 
such description may be made cer- 
tain. Weldon v. Brown, 185 Ala. 171, 
172, 64 S 480. (3) “A certain law li- 
brary . consisting of about fif- 
teen hundred volumes of text books 
and reports,” without more. Strange 
v. Gunn, 56 Ala. 611, 612. 

{[c] Land described as bounded on 
the sea or a bay must be held to in- 


ea flats. Partridge v. Luce, 36 
Me. 16. 
fd] Excuse for want of particu- 


larity.—A bill alleging that complain- 
ant and respondent, as husband and 
wife, became joint owners of a house 
and lot situated near Virginia Mine, 
in precinct 2 of J county, the land 
sought to be divided, the descrintion 
of which complainant is unable to 
give, because respondent retains the 
deed and title papers containing the 
description, and declines to assist 
complainant, or to permit her to see 
the papers, or otherwise aid her in 
giving a proper descrintion, although 
she has made everv effort to discover 
the description, alleges an adequate 
excuse for want of a more particular 
descrintion. Bennett v. Bennett. 169 
Ala. 618. 53 S 986, LRAI916C 693. 

fel Insufficiency of descrintion is 
cured by the parties’ having sold 
their interests in the land, and the 
purchaser’s ‘having been put into 
possession and made a party to the 
partition suit. Cowling v. Nelson, 76 
Ark. 146. 88 SW 913. 

67. Nickels v. Mineral Dev. Co., 
152 Ky. 198, 153 SW 235. 


68. Nickels v. Mineral Dev. Co., 
ae Wright v. McCormick, 67 N. 
Ta] Effect of misstating date of 


instrument.—A description by refer- 
ence to a patent attached to the peti- 
tion is not vitiated by the fact that 
its date is misstated in the petition, 
but the court should require an 
amendment of the petition by insert- 
ing the correct date. Wright v. Mc- 
Cormick, 62/ON. ©. 27% 

69. Stein v. McGrath, 116 Ala. 593, 
22 S 861 (for the reason that the ex 
hibit is part of the bill). : 

70. Stein v. McGrath, supra. 

71. Waiver of objection by failure 
to demur see infra § 361. 


petition must clearly and definitely show not only 
the interests or moieties of plaintiffs in the land 
sought to be partitioned, but those of defendants 
also so far as they are known or can be ascertained 
by plaintiffs.72 No particular form of allegation is 


72. See cases infra this note. 

[a] Thus (1) it has been held suf- 
ficient to designate the moieties of 
plaintiffs alone and that it is im- 
material and unnecessary to set out 
defendant’s proportions among them- 
selves (Champion v. Spencer, 1 Root 
(Conn.) 147; Coply v. Crane, 1 Root 
(Conn.) 69) (2) or, what is prac- 
tically the same thing, that it will 
be sufficient to designate the quan- 
tity of interest which plaintiff claims 
and allege that defendants are en- 
titled to the balance without stating 
what proportion each is entitled to 
(Pipes v. Hobbs, 83 Ind. 43 [plaintiff 
entitled to one fourth and defendants 


the remaining three fourths]. See 
Gowdy v. Gordon, 122 Ind. 5338, 24 
NE 226; Dye v. Davis, 65 Ind. 474 


[in each of which the petition was 
held sufficient]). 

73. <Ala.—Pollard v. Jackson, 204 
Ala. 31, 85 S 431; eA oa Cannon, 
196 Ala. 151, 71 S 996; Garnett 
Smelting, etc., Co. v. Watts, 140 Ala. 
449, 37 S 201; Hillens v. Brinsfield, 
108 Ala. 605, 18 S 604; Wolffe v. 
Loeb, 98 Ala. 426,138 744. . ; 

Cal.—Miller v. Sharp, 48 Cal. 394; 
Senter v. De Bernal, 38 Cal. 637; 
Morenhout v. Higuera, 32 Cal. 289. 

Del.—Sarde v. Sarde, 12 Del. Ch. 
427, 110 A 661. ! 

Fla.—Milton v. Milton, 62 Fla. 564, 
56 S 947; Keil v. West, 21 Fla. 508. 

Ga.—Peck v. Watson, 165 Ga. 853, 
142 SE 450. . 

Ill.—Tagert v. Fletcher, 232 TMIll. 
ae 83 NE 805; Tibbs v. Allen, 27 Ill. 

Ind.—Lease v. Carr, 5 Blackf. 353. 
But see Indiana case supra note 
[72] (2). 

Kan.—Johnson vy. Brown, 74 Kan. 
346, 86 P 503. 

Ky.—Salyer v. Elkhorn Land Impr- 
Co., 77 SW 370, 25 KyL 1210. 

Mich.—Eberts v. Fisher, 44 Mich. 
5501 TUN We 211° 

Mo.—Rogers v. Miller, 48 Mo. 378. 

N. Y.—Braker v. Devereaux, § 
Paige 5138; Van Cortlandt v. Beek- 
man, 6 Paige 492. 


Or.—Hanner v. Silver, 2 Or. 336. 
Pa.—Johnson vy. Kite, 9 Pa. Dist. 
584; Purcell v. Purcell, 9 Pa. Dist. 


188, 23 Pa. Co. 330; Hancock v. Wat- 
son, 9 Pa. Dist. 113; Hart’s HMst., 41 
Pa, Cose3G; 

Tex.—Buffalo Bayou Ship Channel 
Co. v. Bruly, 45 Tex. 6. 

Wash.—Kromer v. .: 10 
Wash. 621, 39 P 229, 32 LRA 671. 

[a] The reason is that ‘unless the 
moiety of each cotenant be stated, the 
portion to be allotted to each ean- 
not be ascertained, nor can the Court 
know that all the necessary parties 
are made defendants.” Freeman Co- 
tenancy & P. § 488. 

[b] Omission of ownership of one 
moiety is fatal. Rogers vy. Miller, 4£ 
Mo. 378; Melde v. Melde, 63 Tex. Civ 
A. 476, 1382 SW 980. 


.. Friday, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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necessary in showing the respective interests or 
moieties of the parties, any statement thereof from 
which the portion to be allotted to each can be as- 
certained with reasonable certainty being sufficient.** 
Plaintiff may disclose cireumstances which will ex- 
cuse him from making a definite allegation respect- 
ing the moiety or interest of a defendant,*® but it 
is otherwise as to his own moiety which he must 


always state with precision.‘® 


. Where plaintiffs ask no partition as between 
themselves, the bill sufficiently alleges their respec- 
tive interests where it sets forth the extent of the 
undivided interest devised to them.7* 


{c] Bill held sufficient.—(1) Hen- 
derson y. Stinson, 207 Ala. 365, 92 S 
453. (2) On general demurrer. John- 
son v. Brown, 74 Kan. 346, 86 P 503 
(allegations which bring the case 
within the reason of the statute by 
setting forth the conveyances from 
which the several interests of the 
parties appear is sufficient as against 
a general demurrer although it fails 
to allege in terms the respective in- 
terests of the owners as required by 
statute). 

74. Stokes v. Stokes, 212 Ala. 190, 
101 S 885; McQueen v. Turner, 91 
Ala. 273, 8 S 863; Szabo v. Speckman, 
73 Fla. 374, 74 S 411, LRA1917D 357; 
Camp Phosphate Co. v. Anderson, 48 
HIige 226, BSS | Cos, AMIR TL; 
Johnson v. Brown, 74 Kan. 346, 86 
P 503; Eberts v. Fisher, 44 Mich. 551, 
7 NW 211. But see Johnson y. Kite, 
9 Pa. Dist. 584 (this quantum should 
always be distinctly averred so that, 
upon the trial of the cause, it may 
plainly appear that the proof cor- 
responds with the allegation. It 
should not be left to be ascertained 
by computations based upon the aver- 
ments of the bill, even though they 
contain sufficient data for the pur- 
pose. Such calculations in many 
eases are quite intricate and afford 
room for errors of computation, and 
for that reason also the quantity of 
the several interests should be ac- 
curately ascertained and distinctly 
averred in the bill). 

[a] Allegations held sufficient.— 
(1) That defendant owns seven elev- 
enths of the property and that com- 
plainants representing four of the 
heirs claim the~ rest’ sufficiently 
shows that each complainant held one 
eleventh. Eberts v. Fisher, 44 Mich. 
551, 7 NW 211. (2) That the entire 
estate came to the heirs by descent 
and as a matter of law vested in 
equal parts, without specifically al- 
leging in figures the respective in- 
terests of the cotenants therein, as 
the interest of each cotenant is a 
matter of mathematical computation 
merely. Stokes v. Stokes, 212 Ala. 
190, 101 S 885 [dist Martin v. Can- 
non, L196 Ala., 15%, \74..S.996 (Con) the 
ground that in that case the bill 
showed that the respondent owned 
an undivided three ‘fourths interest, 
and the three complainants jointly 
an undivided one fourth, and there 
was nothing to show in what pro- 
portion they owned their fourth) ]. 
(3) That plaintiff and the two defend- 
ants are each seized in fee of an un- 
divided third interest of the land 
sought to be _ partitioned. Keil v. 
West, 21 Fla. 508. (4) That the es- 
tate of a decedent owns an undivided 
half, and two others the remaining 
undivided half, where the partition 
decree was sought to be assailed. 
Whitlow v. Echols, 78 Ala. 206. (5) 
Other .averments' held _— sufficient. 
Wheat v. Wheat, 190 Ala. 461, 67 S 
417; Morgan v. Farned, 83 Ala. 367, 
3 S 798; Camp Phosphate Co. v. An- 
derson, 48 Fla. 226, 37 S 722, 111 
AmSR 77. 

{b] In Washington, under Code 
(1881) § 553, providing that in par- 
tition the interest of all persons in 
the property shall be set forth spe- 
cifically..so far as known to plaintiff, 
-a complaint alleging the extent of 
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Mere misdescription or insufficient description 
may, in some circumstances, be regarded as imma- 
terial and not fatal,*® aS where no wrong or injury 
seems to have resulted therefrom.*® 

[§ 335] 9. Time of Ownership of Interest. To 
entitle plaintiff to partition, the bill, complaint, or 
petition must show title in him to his undivided share 
at, the time suit was commenced.*° 


[§ 336] 10. Performance of Conditions Prece- 


dent. 


tition. 8% 


plaintiff’s interest in .the property, 

and that of defendants as he under- 

stands it, and showing that the par- 

ties are tenants in common, gives the 

eourt jurisdiction. Kromer v. Fri- 

day, 10 Wash. 621, 39 P 229, 32 LRA 
1 


75. Salyer v. Elkhorn Land, etc.. 
CO. ASW SO) 2) Koy eee. 0a sV.an 
Cortlandt v. Beekman, 6 Paige (N. 
Y.) 492. 

fa] Excuse held sufficient.—It is 
sufficient to state that plaintiff did 
not know and had no means of as- 
certaining the interests of each of 
the defendants and ask the court to 
compel them to answer and disclose 


their interests. Salyer v. Elkhorn 
Hand, éte., Co; TiISwW 370,25" Kyl 
1210 


{b] Excuse held insufficient.—A 
petition which alleges that the num- 
ber of the cotenants of the property 
was unknown to plaintiff and that he 
could not then find out such number 
without the loss of much time, labor, 


and expense is insufficient. Salyer 
v. Elkhorn Land, etc., Co, 77 SW 
370, 25 KyL 1210. 

76. Senter v. De Bernal, 38 Cal. 
637; Champion v. Spencer, 1 Root 
(Conn.) 147; Coply v. Crane, 1 Root 
(Conn.) 69; Wintermute v. Reese, 84 
Ind. 308. 


[a] Stating number of acres in- 
stead of proportionate part.—(1) In 
stating his interest, plaintiff should 
not designate the number of acres to 
which he is entitled, but rather his 
proportion or quantity and quality 
in the whole tract (Champion v. 
Spencer, 1 Root (Conn.) 147; Coply 
v. Crane, 1 Root (Conn.) 69), (2): as, 
for instance, a third, a fifth, ete. 
(Champion vy. Spencer, supra). 

77. Page v. Webster, -8 Mich. 263, 
77 AmD 446. 

78. See cases infra this note; 
infra note 79. 

[a] Illustrations.—(1) Where the 
will under which plaintiffs claim is 
set out in the bill, the fact that the 
bill incorrectly describes plaintiffs’ 
interests thereunder has been held 
immaterial on the ground that the 
court may draw its own conclusions 
therefrom as to what the interests 
are. Gale v. Harby, 20 Fla. 171. (2) 
A complaint which alleges that plain- 
tiff owns an undivided interest in the 
land to be partitioned, and that he is 
tenant in common with defendants 
who claim some interest in the land, 
of the nature and extent of which 
plaintiff is not advised, is sufficient, 
after a finding in favor of plaintiff. 
Bowen v. Swander, 121 Ind. 164, 22 
NE 725. 

79. See cases infra this note. 

[a] MTllustrations.—(1) iin the 
court finds that the parties hold and 
are in possession of real property 
as joint tenants or as tenants in com- 
mon, in which one or more of them 
have an estate of inheritance, or for 
life or lives, or for years, the parti- 
tion should be made, although the 
findings may also show that plaintiff, 
in his complaint, has incorrectly set 
forth the title or interest of the par- 
ties, or of one or more of them, in 
the land. De Uprey v. De Uprey, 27 
Cal. 329, 87 AmD 81. (2) An inquest 
issued on a writ of partition will not 
be reversed because the party pray- 


and 


In accordance with general rules*! the per- 

formance of conditions precedent®? should be al- 

leged in order to state a cause of action for par- 

But, for obvious reasons, it is not neces- 
d d 


ing for the partition did not describe 
particularly the .,purpart of each 
where no wrong or injury seems to 
have been done to anyone. Walton v. 
Willis, 1 Dall.'-(Pa.)) 351,<1 “ed: 17a. 

80. Sarde v. Sarde, 12 Del. Ch. 
427, 110 A 661; Brown vy. Brown, 133 
Ind. 476, 32 NE 1128, 33 NE 615; 
Wintermute v. Reese, 84 Ind. 308; 
Chaney v.. Bevins, 96 SW ‘1129, 29 
KyL 1219, 

[a] Applying this rule, it has 
been held that a petition for partition 
which merely states that plaintiff's 
father died intestate, twenty-four 
years before the bringing of the ac- 
tion, the owner of a half interest in 
the land, fails to show that plaintiff 
had any interest therein and states 
no cause of action. Chaney v. Bevins, 
96 SW 1129, 29 KyL 1219. But see 
Kirk v. Kirk, 325 Ill. 296, 156 NE 294 
(while it is usually proper to allege 
in a bill for partition that the ances- 
tor died seized, it is not necessary 
in the absence of a special demurrer 
on that ground if the allegation is 
made that he was seized in his life- 
time. Having shown title acquired, 
it will be presumed, in the absence of 
allegation or proof to the contrary, 
that the ancestor continued to be the 
owner, that upon his death it would 
pass by descent, if he died intestate, 
to his heirs, and by his will, if he left 
one, to his devisees). 

81. See Equity § 421; 

[381 Cye 107]. 

82. See supra §§ 134-142. 

83. Clark v. Whitfield, 213 Ala. 
441, 105 S 200; Anderson v. Ander- 
son, 65 Ind. 196; Dueringer v. Klocke, 
78 Misc. 417, 139 NYS 676; and cases 
infra this section. 

_ [a] Thus, under a statute provid- 
ing that when an action for partition 
shall be brought before expiration of 
three years from the time of issuance 
of letters of administration or letters 
testamentary ‘on decedent’s estate, 
the executors or administrators 
should be made defendants, and in 
case no executor or administrator 
shall have been appointed at the time 
the action is begun, that fact shall 
be alleged in the complaint, a com- 
plaint filed within three years after 
the death of the person whose estate 
was involved, without alleging that 
no executor or administrator had 
been appointed at the time the action 
was commenced, is fatally defective, 
and judgment on the pleadings will 
be granted unless the complaint is 
pened Pa ae insertion of such al- 
egation. ueringer v. Klock 

Misc. 417, 139 NYS 636. eae 8 

[b] Confirmation of award.—A 
complaint in an action for partition 
based on a statutory award by arbi- 
trators is fatally defective where it 
fails to allege that the award has 
been confirmed by the judgment of 
the proper court. Anderson y. Ander- 
son, 65 Ind. 196. 

{c] Offer to do equity.—If the per- 
formance of certain acts as a condi- 
tion precedent to the right to parti- 
tion is required by the doctrine that 
he who seeks equity must do equity 
(see supra § 134), a bill which fails 
to allege such offer is fatally defec- 
tive on demurrer because the court 
is without jurisdiction to render a 
decree against plaintiff requiring him 
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sary to allege the doing of any act which is not requi- 
site to the completion of the right to institute an ac- 
tion for partition.** 

Settlement of estate. If the petition shows that 
more than the time allowed by statute for the set- 
tlement of a decedent’s estate has elapsed, it will 
not be held demurrable for failure to state that the 
estate has been finally settled, as a compliance with 
the law will be presumed.*? 

Demand for partition. The forms of declaration 
at law and of bills in chancery as given by eminent 
writers contain an allegation to the effect that ap- 
plicant has demanded that partition be made and 
that defendants have refused to consent thereto.*® 
But as elsewhere shown, in the absence of a statute 
so providing, no demand for partition is necessary,** 
and unless a demand is required by statute,*® no al- 
legation of such demand will be necessary.*° 

[§ 337] 11. Averments in Respect of Unknown 
Owners.. Unless the statute authorizes in every case 
some notice addressed to all persons,°® or other- 
wise makes the proceeding one in rem,** it is evi- 
dent that, when the pleader wishes to reach persons 
unknown,” his complaint must contain some aver- 
ment showing the desire and necessity of proceed- 


ing against persons not named in the complaint.°*” 


The fact that unknown heirs who did not exist are 
named as parties will not invalidate the title ob- 
tained under the judgment when it appears that 
every person who could possibly have any interest 
in the land was made a party.°* 

[§ 338] 12. Showing Necessity for Sale. Else- 
where herein is discussed the showing of the neces- 
sity for a sale for division.®?° 

[§ 339] 13. Averments Required by Statute. 
to do equity without such offer in the 
bill. Clark v. Whitfield, 213 Ala. 441, 
105 S 200. 

84. Wilkinson v. Stuart, 74 Ala. 


LOS HUnNnICuULt) v.pehOsers, 135 Ga. 
595, 69 NE 913; Robinson v. Dickey, 


ants in common. 
ONE YG) 1OP55 


PARTITION 


the property, and that he was igno- 
rant of the names, rights, or title of 99. 
the other persons interested as ten- 1. 
Cole v. Hall, 2 Hill 
(2) Where the complaint 2. 
named B and A as defendants, and 3. 
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Statutes frequently provide that the bill, complaint, 
or petition in an action for partition shall contain 
allegations therein enumerated,®® and their require- 
ments in this regard must be complied with,®? the 
statutes being considered mandatory in character.®* 

[§ 3840] 14. Claims for Incidental Relief. As 
elsewhere shown, where plaintiff seeks relief other 
than by partition of the property, he must, in his 
pleadings, make the allegations necessary to sustain. 
it;°® but an insufficient averment in this regard 
will not affect the right to partition, if sufficient: 
facts are alleged to show the existence of such right.? 

[§ 341] 15. Anticipating Defenses. Notwith- 
standing the general rule that plaintiff’s pleading: 
need not and should not anticipate a defense and 
negative or avoid it,? if the facts canstituting the 
cause of action cannot be set up preperly without, 
at the same time, disclosing the facts, which consti- 
tute a defense thereto, it is both proper and neces- 
sary to state facts sufficient to avoid the anticipated 
defenses. 

[§ 342] 16. Reasons for Desiring Partition. In- 
asmuch as the right to partition is absolute,‘ it is 
not necessary to state reasons why plaintiff desires. 
partition,® and a statement of this nature is sur- 
plusage.* But where the statutes providing for par- 
tition apply only to real property, a petition in a 
suit for partition of personalty must show that the 
condition of the property is such that equitable in- 
tervention is necessary to preserve or to protect the 
interests of the owners.? 

[§ 343] 17. Prayer for Relief. In an action for 
partition, the relief prayed must be appropriate to 
that kind of action.® 

Special prayer in a bill for partition, praying for 


NW 419; and cases supra note 97. 
a ie ca § 544, 

rather v. Prather, 139 Ind. 
39 NE 310. notes 
See Pleading [31 Cyc 109]. 
Mallow v. Hastes, 179 Ind. 267, 


143 Ind. 206, 42 NE 679, 52 AmSR | specified the moiety of each, and al- 100 NE 836; Bowden v. Ide, (R. I.) 

417; Wilson v. Green, 63 Md. 547. leged that the remaining interest did |115 A 567. See also Pleading [31 
[a] Consent of administrator or | belong to one P F who has died,| Cyc 110]. _ 

absence of administration.—It is not |leaving divers persons his heirs, [a]. Thus, where an intestate, pri- 


necessary for a bill for partition be- 
tween heirs to allege that the moving 
heir obtained the consent of the ad- 
ministrator or that there was no ad- 
ministration, in the absence of a stat- 
ute making the existence of such 
facts a condition precedent to the 
right to sue for partition. Hunnicutt 
v. Rogers, 185 Ga. 595, 69 NE’913. 

85. Minear v. Hogg, 94 Iowa 641, 
63 NW 444. Compare supra § 136 
(where it is shown that in this state 
a suit for the partition of decedent’s 
estate may be entertained before 
final settlement of the estate but that 
a partition ought not to be ordered 
until it is determined that the per- 
sonal estate is sufficient to pay 
debts). 

86. Freeman Cotenancy & P. (2d 
ed) § 490 [cit 2 Sellon Pract. pp 216, 
Oi woe Onitty) bl peisol. soCh weract 
(4th ed) p 2027]. 


87. See supra § 142. 
88. See case infra this note. 
[a] Under former statutes of 


Maryland it was necessary for the 
bill to allege the demand for parti- 


tion. Chaney v. Tipton, 11 Gill & J. 
253. 
89. Robinson v. Dickey, 143 Ind. 


206, 42 NE 679, 52 AmSR 417; Wilson 
v. Green, 63 Md. 547. 

90. See supra § 300. 

91. See supra § 300 et seq. 

92. See supra § 278. 

93. See cases infra this note. 

fa] Complaint was sufficient: (1) 
Where plaintiff alleged himself to be 
seized in fee of the undivided half of 


whose names were to plaintiffs un- 
known, and that, if such B and A and 
P F did not own the interests men- 
tioned as belonging to them respec- 
tively, such interests belonged to un- 
known owners, whose names, as also 
the names of such heirs, plaintiffs 
were unable to ascertain. Kane v. 
Rock River Canal Co., 15 Wis. 179. 
(3) Where the allegation was “that 
divers of said defendants have, by 
deeds, respectively, conveyed portions 
of their interests to persons unknown 
to your orators . . . that such por- 
tions of the tract as do not belong to 
the defendants, and to your orators, 
belong to unknown owners.” Nash v. 
See 10 Wis. 303, 304,.78 AmD 
94. Luby v: Washington Sterling 
Corp, 216" App a Dive. 20>, 214 eN YS 
595 [disappr Casey v. Casey, 19 App. 
Div. 219]; Lenehan v. St. Francis 
Xavier College, 51 App. Div. 535, 64 
NYS 868. 

95. See infra § 466. 

96. See statutory provisions. 

97. Ala.—Ballard v. Johns, 80 Ala. 


32; McCorkle ye) Rhea, 75 Alay 213’ 
Johnson y. Ray, 67 Ala. 603. 
Fla.—Camp Phosphate Co. v. An- 
derson, 480 Bla. 226, 8%" Si 722) L417 
AmSR 77. 
lowa.—Darr v. Darr, 102 Iowa 453, 
71 NW 419. 
Ky.—Toler v. Toler, 110 SW 3888, 
33 KyL 594. 
aoc nee tT aes Hist 26) Pal aeGo, 


98. Darr v. Darr, 102 Iowa 453, 71 
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or to his marriage to his second wife, 
had entered into an agreement with 
her by the terms of which each agreed 
that upon the death of the other nei- 
ther should share in the property of 
the other, in an action brought by 
his children by the former wife 
against the widow and their half- 
brother for partition it was necessary 
to plead such fact, even though it was: 
matter in anticipation of a defense, 
since one of the objects of the action 
was to determine that such widow 
had no interest. Mallow v. Eastes, 
179 Ind. 267, 100 NE 836. 

[b] Invalid award on submission 
to arbitration.—An agreement to sub- 
mit to arbitrators the division of 
property held in common and an 
award thereon does not estop a ten- 
ant in common to bring an action for 
partition where the award is invalid. 
Hence a bill for partition which al- 
leges an agreement of this character 
but sets up facts showing the inva- 
lidity of the award made under the 
agreement is not demurrable. Bow- 
den v. Ide, (R. I.) 115 AS567. 

= ye aupes § 48. 

i arlin v. American Trust es 
67 Ind. A. 218, 119 NE 20. . “ 

6. Harlin v. American Trust ‘Co; 
supra. 

7. Beardsley v. Kansas Natural 
Gas Co., 78 Kan. 571, 96 P 859, 

8. To authorize: 
Actual partition see infra § 469. 
Incidental relief see infra § 545. 
Sale for division see infra.§ 468. 

9. Hawley vy. Castle, Kirby (Conn.) 


, page and note number. 


§§ 343-346] 


division of land among joint owners and adding “ 
such of them as may show themselves entitled to an 
interest therein,” does not render the bill demurrable 
on the ground that the quoted words placed the 
burden on respondents to show an interest in the 
Jand.?° 

Prayer for unauthorized relief. Where the only 
relief prayed is such as the court has no power to 
grant, the action must be dismissed.t! But if the 
bill or petition prays for proper relief, the fact that 
it also prays for other relief which is not warrant- 
ed does not vitiate the pleading and render it de- 
murrable.?? 

[§ 344] I. Plea or Answert*—1. In General, 
General rules!? govern as to the necessity, suffi- 
ciency, and effect of pleas and answers in suits or 
actions for partition,?® except so far as these rules 
may be modified by statutes assuming to regulate 
pleadings in partition.+® 

[§ 345] 2. Pleas in Abatement. As in other ac- 
tions at law,!7 except where the right to interpose 
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pleas in abatement is expressly forbidden by stat- 
ute,48 matters which merely defeat the present ac- 
tion and do not conclude plaintiff from maintaining 
an action upon the cause stated?® may and should 
be availed of by a plea in abatement.?° Thus an 
objection for want of capacity to sue,?1 or that the 
bill seeks partition of only a part of the land held 
in common,?” or that there is another action pend- 
ing for the same ecause,”* if these facts do not ap- 
pear from the face of the bill or complaint, or for 
nonjoinder of defendants,?* must be pleaded in 
abatement; and an objection for want of defend- 
ants is not rendered pleadable in bar by a statute 
authorizing parties to be summoned in,”° or by the 
discretionary power of the court to order a sale of 
the premises in actions of partition.?® 

[§ 346] 3. General Issue or General Denial.?7 
A plea of not guilty has no place in a partition suit.?® 
But the plea of non tenent insimul?® constitutes the 
general issue in actions of partition at common 


218; McKay v. McNeill, 59 N. C. 258; 
Ballard v. Carmichael, 83 Tex. 355, 18 
SW 734. 

[a] Thus an allegation in a dec- 
laration “that the defendants refuse 
to make partition thereof, and pre- 
vent the same being done—to the 
plaintiff's damage £70—and for the 
recovery thereof, with cost, this suit 
is brought,’ etc., renders the dec- 
laration fatally defective for want of 
a demand for partition without which 
the action is nugatory and vain. 
Hawley v. Castle, Kirby (Conn.) 218. 

{b] In Pennsylvania the proper 
practice is to ask the court for a de- 
cree that partition may be made and 
not for a commission in partition; 
“the office of master in chancery, be- 
fore whom the hearing of cases in 
equity may be conducted, having 
ceased to exist in Pennsylvania since 
the adoption of the amended rules of 
equity practice formulated by the 
Supreme Court of Pennsylvania on 
Jan. 15, 1894.’”> Hancock v. Watson, 
Sea. Dist. 1139114, 

Prayer for relief generally see 
Equity § 401; Pleading [31 Cyc 110 
et seq]. 

10. Thomas v. Skeggs, 213 Ala. 
159, 104 S 395. 

11. Jewett v. Nash, 4 Vt. 517. 

{a] Thus, under the act of 1797, 
relating to partition, the court can- 
not assign the interest of one tenant 
in common to a cotenant, nor order 
that of one tenant in common to be 
sold, and a petition to that effect will 
be dismissed, with costs. Jewett v. 
Nash, 4 Vt. 517 

12. Thomas v. Skeggs, 213 Ala. 
159, 104 S 395; Stokes v. Stokes, 212 
Ala. 190, 192, 101. S 885; Townsend 
v. Bogert, 126 N. Y. 370, 27 NE 555, 
22 AmSR 835: Diehl v. Lambart, 9 
NYCivProc 267. 

“In such a case the court will sim- 
ply disregard the prayer, in so faras 
it prays for excessive relief, and de- 
eree according to the facts alleged 
and proved.” Stokes v. Stokes, su- 
pra. 

13. See also infra §§ 470, 546. 

Answer in nature of cross bill see 
infra § 352. 

Pleas in equity see infra § 350. 

Service of answer of one defendant 
on plaintiffs and codefendants see 
supra § 294. 

14. See Equity §§ 453-584; Plead- 
ing [31 Cyc 126 et seq]. 

15. Ala.—Jordan v. Jordan, 39 S 
992; Mylin v. King, 139 Ala. 319, 
35 S 998. 

Ark.—Dunbar v. Bourland, 88 Ark. 
153, 114 SW 467. 

Cal.-—Ritzman v. Ritzman, 190 Cal. 
505, 213 P 493; Miller v. Sharp, 48 
Cal, 394. 

Ga.—vVarnelf_ vy. Varnell, 156 Ga. 
$53, 120 SE 319. 


j 


law;°° and it was said by an early commentator 
. Schafer, 68 Ind. | Gowan v. Morrow, 3 CodeRep (N. Y.) 
874; Cravens v. Kitts, 64 Ind. 581; | 9) 


Davis: v. Davis, 48 Ind. 561; Plank 
v. Hinkle, 73 Ind. A. 663, 125 NE 479. 

Iowa.—Caldwell v. Drummond, 127 
Iowa 134, 102 NW 842. 

K y.— Vanderpool v. Vanderpool, 171 
Ky. 381, 188 SW 461; Reeves v. Mor- 
gan, 100 SW 836, 30 KyL RS 

La.—Glancy’s Succe., 108 La. 414, 32 
S 356. 

Hee v. Crooker, 52 Me. 
big aay? v. Thurston, 11 Pick. 


Minn.—McArthur v. Clark, 86 Minn. 
165, 90 NW 3:69, 91 AmSR 333. 

Mo.—Burrows v. McManus, 249 Mo. 
555, 155 SW 403; Lee v. Lee, 161 Mo. 
52, 61 SW 680. 

Nev.—Crosier v. 
Nev. 348. 

N. H.—Jewell v. McQuesten, 68 N. 
H. 233, 34 A 742. 

N. J.—White v. Smith, (Ch.) 60 A 
399; Cook v. Cook, 81 N: J. Eq. 223, 
87 A 120; Mackey. v. MBEKSY, TeLNG 
ae es 686. 63 A 984. 

N. Y.—Whitney v. AViniinent LL; 
Y¥. 176,°63 NE 834. 

N. O.—wright v. McCormick, 69 
NiCr 4) 

Or.—Walker v. Goldsmith, 14 Or. 
P25 2 PMS 1. 

Pa.—Ross v. Pleasants, 11 Pa. 353; 
tS v. McCrory, 3 Yeates 192. 

C.—¥Frederick v. Culler, 118 S. 
ec: Fos 109 SE 889. 

Tex. Green v. Churchwell, (Civ. 
A.) 222 SW 341. 

Vt.—Baldwin v. Aldrich, 34 Vt. 526, 
80 AmD 695. 

Eng.—Moor v. Brown, 
759, 78 Reprint 991. 

And see cases infra §§ 344-351. 

[a] Denial of conclusions.—(1) 
Since denials of conclusions raise no 
issue (see Pleading [31 Cye 202]), 
(2) an answer which ignores the facts 
pleaded and simply denies the con- 
clusions and asserts defendant’s con- 
trary conclusions from those or other 
facts which he does not disclose is in- 
sufficient (Speer v. Hall, 196 Ky. 597, 
245 SW 282). 

[b] Contradictory averments in 
pleading.—W'here the facts alleged 
clearly show that respondent was a 
tenant in common with complainant, 
the setting up of a title superior to 
complainant in such an answer or 
plea is bad. Cramton v. Rutledge, 
157 Ala. 141, 47 S 214. 

[c] Raising immaterial issues.— 
(1) In accordance with general rules 
(see Pleading [31 Cyc 6387]), (2) ir- 
relevant and frivolous allegations in 
an answer, such as that plaintiff has 
unreasonabiy refused to make par- 
tition, will be stricken out on motion 
as raising an immaterial issue (Mc- 


McLaughlin, 1 


Cro. Bliz. 


16. See statutory provisions. 

17. See Pleading [31 Cyc 169]. 

18. Speck vy. Pullman Palace Car 
Co., 121 Ill. 33,,12 NE 213% Hopkins 
v. Medley, 97 Ill. 402; Monroe v. Mil- 
igen; $US Te AY 187: 

19. Matters in abatement see su- 
pra §§ 151-153. See also Abatement 
and Revival 1 C: J: p15: 

20. Upham vy. Bradley, 17 Me. 423; 
Reed v. Child, 2 CodeRep (N. Y.) 69; 
Holmes y. Fulton, 193 Pa. 270, 44 A 
426; Hoxsie v. Ellis, 4 R. I. 123. ‘ 

21. Upham v. Bradley, 17 Me. 423. 


22. Holmes v. Fulton, 193 Pa. 270, 
44 A 426. 
23. Hornfager v. Hornfager, 6 


TOW RE, (N. Y.) 279. See also supra § 
24. Hoxsie v. Ellis,.4 R. I. 123. 
[a] Plea held sufficient.—Where a 

complaint for partition between dev- 

isees states the substance of the will, 
an answer alleging that certain per- 
sons were given an interest under the 
will and therefore should have been 
joined as parties need set forth only 
the substance of the will so far as it 
relates to such interest. Defendants 
should not, by way of answer, be com- 
pelled to do more than plaintiff did in 

stating the cause of action. Wisner v. 

Wisner, 89 Hun 480, 35 NYS 393. 

25. Hoxsie vy. Ellis, 4 R. I. 123. 
26. Hoxsie v. Ellis, supra. 
27. In civil actions generally see 

Pleading [31 Cye 189 et séq]. 
Matters which may be shown see 

LIMeEna Smo Wise 
28. Green iv. 


Churchwell, (Tex. 


Civ. ZA.) "222 Sw 341 
29°. See 46°C." a: Dp 486. 
eer Mass. —Cook v. Allen, 2 Mass. 


IN Ele Lene v. Hazelton, 5 N. H. 
216, 20 AmD 575. 

N. C.—Gregory v. Pinnix, 158 N. CG. 
147, £51) 73 SHUSL4 "816 [quot Cyceir 
Huneycutt Vv. Brooks, 116 N. Cc. 788, 
792, 21 SE 558; Purvis v. Wilson, 50 
N. C. 22. 69 AmD 3s 

Pa.—Ross v. Pleasants, 11 Pa. 353; 
Love v. Overholt, 33 LegInt 24. 

Hng.—Moor v. Brown, Cro. 
759, 78 Reprint 991. 

“This [plea] makes the issue where 
the plaintiff claims to be the owner 
of land and the defendant denies that 
he is the owner.’ Huneycutt v. 
Brooks, supra. 

[a] Forms of this . plea,—(1) 
“And the said C. D. by G. H., his at- 
torney, comes and says that he did 
not hold the premises in said peti- 
tion of the said A. B. set forth, to- 
gether with the said A. B. at the time 
of the commencement of the proceed- 
ings in this cause, as alleged in said 
petition of the said A. B.; and of this 
he the said C. D. puts himself upon 


Eliz. 


410 [47 C.J.] 
that every allowable plea which could be interposed 
amounts to non tenent insimul.*? 

Plea not answering whole case. A plea of the 
general issue, which does not answer the whole case 
but is so phrased that if proved to be true plain- 
tiff has or may have a right to recover, is insuffi- 
cient.?? 

Under the code rules of pleading, where the gen- 
eral issue is made by a general denial,** such a de- 
nial or any form either of allegation or of denial 
which necessarily negatives the idea that plaintiff 
and defendant were cotenants at the commencement 
of the action must be sufficient where the only ob- 
ject of the pleader is to defeat plaintiff’s claim to 
partition ;** and anything less than this must be in- 
sufficient.?® Defendant may, without tendering the 
general issue, deny some allegation of the complaint 
upon which plaintiff bases a claim for special re- 
lief.°¢ 

[§ 347] 4. Setting Out Defendant’s Title—a. In 
Courts Exercising Equitable Jurisdiction Only. As 
elsewhere shown, except where the rule has been 
changed by statute, in actions in equity for partition 
a mere denial of complainant’s legal title does not 
put title in issue** so as to invoke the rule compell- 


ing the equity court either to dismiss the bill on* 


stay proceedings until the question of title shall have 
been settled in a court of law.*® On the contrary, 
if defendant seeks to oust the jurisdiction of the 


the country; and the said A. B. doth Sie 
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Ind.—Kent vy. Parks, 


[§§ 346-348 


court by claiming title in himself or disputing that. 
of complainant, he must set out in his answer his 
own title or show wherein complainant’s title is de-. 
fective,®® in order that the court may determine 
whether there is a real controversy as to title and 
one that it is without jurisdiction to try.*° Hence, 
if defendant wishes to defeat the jurisdiction of the 
court on the ground of adverse possession, it will not 
be sufficient to allege generally that he held the 
premises adversely to those who were formerly his 
cotenants,‘? but he must set forth facts which, if 
established, in a common-law action would show that 
he is holding adversely.*? 

[§ 348] b. In Courts Exercising Both Legal and 
Equitable Jurisdiction. In the so-called code states, 
where the courts of common law and equity are 
merged and the courts are empowered to administer 
both legal and equitable remedies, and where the 
courts have jurisdiction in partitionssuits to deter- 
mine disputed or doubtful questions of title, and it 
is not necessary to have the title tried in a separate 
action,*® less particularity in pleading defendant’s 
title is required than in courts solely of equitable 
jurisdiction; and where defendant seeks to defeat 
the suit by showing title in himself, it will be suffi- 
cient for him to allege title. generally without set- 
ting out the facts as to its source;** but this much 
at least is necessary.*° In any event, however, it. 
would seem that defendant should not be required 


67 Ind. ,60 A 787; In re McCorkle, 184 Pa. 


the Jike, as G. H., Attorney for De- 626, 39 A 545: Wistar’s App. Se ibs ye Be 
fendant DY Tillinghast Forms Ky.—Simms v. Simms, 88 Ky. 642, | 241, § A 797. 
625. (2) Cunthat the respondents do|11 SW 665, 11 KyL 131. [a] In statutory courts which 


not hold, nor on the day of the ex- 
hibition of the petition in this behalf, 
nor ever afterwards, did hold the said 
premises, nor any part or parcel 
thereof, together and undivided with 
the petitioner, as he, in his said pe- 
tition, has supposed.” Hunt v. Hazel- 
ton, 5 N. H. 216, 219, 20 AmD 575. (3) 
Under the provisions of a statute en- 
acted since the decision in Hunt v. 
Hazelton, supra, this plea would no 
longer be sufficient. Morrill v. Fos- 
ter; 25, N. HY 333. 

[b] Plea held insufficient.—The 
plea that defendants are not at the 
time of filing the plea tenants in com- 
mon together with the petitioner is 
insufficient, since it should also deny 
the cotenancy at the time of the filing 
of the petition. If the parties were 
tenants in common when the petition 
was presented, a partition may be had, 
although they, may have since ceased 
to be tenants in common by reason of 
defendants having conveyed their in- 
terest to a third person. Hunt v. 
Hazelton. 5 N. H. 216, 20 AmD 575. 

2 Sellon Pr. p 218. 
Morrill v. Foster, 25 N. H. 333; 
34 Vt. 526, 80 


3i. 

32. 
Baldwin v. Aldrich, 
AmD 695. 

{a] “Thus (1) if a petition for par- 
tition of real estate prays not only 
for partition, but also, in case the 
premises are found not divisible, for 
assignment or sale thereof in accord- 
ance with the statute, a plea that the 
premises are not partible is not suf- 
ficient. Baldwin v. Aldrich, 34 Vt. 
526, 80 AmD 695. (2) Where a stat- 
ute relating to partition contemplates 
that several complainants may join 
in a petition in which they succeed 
although the others do not, the plea 
should allege “that the petitioners 
were not, nor was either of them, 
seized of the respective shares 
claimed by them,” and a plea which 
merely alleges that defendant did not 
hold the premises together and un- 
divided with the petitioners is in- 
sufficient. Morrill v. Foster, 25 N. 
H. 33838, 337. 

33. See Pleading [31 Cyc 189]. 


Minn.—McArthur v. Clark, 86 Minn. 
165, 90 NW 369, 91 AmSR 333. 

N. Y.— Whitney v. Whitney, 171 N. 
Y..176, 181, 63 NE 834. 

N. C.—-Gregory v. Pinnix, 158 N. C. 
153, 73 SE 816 [quot Cyc]. 

Tex.—Smith v. Butler, 85 Tex. 126, 
19 SW 1083. 

“Under the general issue or the 
general denial of all the allegations 
of the complaint, the defendant may 
controvert by evidence any and every 
fact which the plaintiff is bound to 
establish to make out his cause of ac- 
tion.’”’ Whitney v. Whitney, supra. 
Thus a denial that petitioner 
is a tenant in common with defend- 
ants and is seized in fee is a suffi- 
cient plea. SEC OEY. Vi Pinnix, LlosuNe 
C. 147, 73 SE 8 

35. Shetter es “Shaffer, 90 Ind. 472; 
Marshall v. Stewart, $0 Ind. 189: 
Crosier v. McLaughlin, 1 Nev. 348. 

fa] Thus an answer denying that 
the parties are ‘fas tenants in com- 
mon or otherwise, owners of, and in 
the possession of, as tenants in com- 
mon or otherwise, Ofsthe. iy so sland: 
is not sufficient to deny the fact that 
plaintiff was, when the suit was com- 
menced, in the joint or common oc- 
cupancy of the land with defendants 
and was claimed to be a tenant in 
common with them. Crosier v. Mc- 
Laughlin, 1 Nev. 348, 350 

86. Doerner v. Doerner, 161 Mo. 
407, 61 SW 802. 

[a] As, for instance, that plain- 
tiff is entitled to an accounting for 
rents and profits. Doerner v. Doer- 
ner, 161 Mo. 407, 61 SW 802. 

37. See supra § 91. 

38. See supra § 89 et seq. 

39. U. S.—McClaskey v. Barr, 40 
Fed. 559. ’ 

Del.—Knight v. Knight, 10 Del. Ch. 
304, 89 A 595. 

Fla.—Camp Phosphate Co. v. An- 
derson, 48 Fla. 226, 37 S 722, 111 
AmSR 77; Keil v. West, 21 Fla. 508. 

Ky.—Overton v. Woolfolk, 6 Dana 
Ses 

N. J.—Lucas v. King, 10 N. J. Eq. 


277. 
Pa.—In re McMahon, 211 Pa. 292, 


have adopted chancery rules.—The 
rule above stated applies with full 
force and effect to statutory proceed- 
ings for partition in courts which 
have adopted the proce@ure provided 
for by statute for partitions in chan- 
cery courts. The plea of non tenent 
insimul is not appropriate in such 
statutory action. Sarde v. Sarde, 12 
Del, Ch. 427, 110 A’ 661) 


40. Knight v. Knight, 10 Del. Ch. 
eae 89 A 595; and cases supra note 

41. Cooley v. Houston, 229 Pa. 495, 
78 A 1129. 

42. Sarde v. Sarde, 12 Del. Ch. 427, 
110 A 661; In re Swan, 238 Pa. 430, 


86 A 275; 
495, 78 A ii 

43. See eee § 99 et seq. 

44. Miller v. Smith, 98 Ind. 226; 
McArthur v. Clark, 86 Minn. 165, 90 
NW 369, 91 AmSR 333. See Fred- 
erick vy. Culler, 118 S. C.. 102, 109 SE 
889 (an answer denying each and 
every allegation of the complaint and 
specifically admitting and alleging 
possession as owner in fee simple and 
that plaintiffs have no right, title, or 
interest sufficiently puts in issue ‘the 
question of plaintiff’s title). Com- 
pare Black v. Richards, 95 Ind. 184 
(where it was said that a plea which 
simply alleges title in defendant is 
argumentative). 

[a] Alleging readiness and ability 
to perform.—Where it appears that 
defendant, on delivering to plaintiff 
a number of shares of corporate 
stock, is in equity entitled to the 
conveyance by plaintiff of the latter’s 
interest in the premises sought to be 
partitioned, an allegation of readi- 
ness and ability to perform and that 
a tender was presented by the con- — 
tinued absence of plaintiff from the 
state is sufficient without alleging 
an actual tender of the stock. Hey- 
man v. Swift, 91 App. Div. 352, 36 
NYS 584 

45. Ritzman y. Ritzman, 190 Cal. 
505, 213 P 493; Reeves v.. Morgan, 
100 SW 836, 30 KyL 1158. 

[a]. Thus, in an action for the 
partition of land, an answer alleg- 


Cooley v. Houston, 229 Pa. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 348-351]. 


to set out his title with a greater degree of particu- 
larity than plaintiff has used in setting out his ti- 
tle,*® and as elsewhere shown, it will generally be 
sufficient for plaintiff to allege title generally with- 
Nevertheless, as is the 
case where a bill or complaint attempts to set forth 
the souree of title,t8 if defendant undertakes to 
state the facts on which title rests, the omission of 
some fact indispensable to show title will vitiate the 


out setting out its source.** 


pleading.*® 


[§ 349] 5. Pleas in Equity. General rules®® ap- 
ply to pleas in actions for partition brought in courts 
The plea cannot set up, as a de- 
fense, defects appearing on the face of the bill open 
Matter relied upon in 
the plea must be accompanied by such averments as 
The defect of want 


of chancery.®! 
to challenge by demurrer.®? 


are necessary to support it.®8 


ing that one of defendants paid a cer- 
tain portion of the purchase money 
of the land was without merit, in the 
absence of an allegation that by such 
payment he acquired an interest in 
the land. Reeves v. Morgan, 100 SW 
$36, 30 KyL 1158. 

[b] Joint plea bad as to one de- 
fendant.—In accordance with the rule 
that a joint plea by two defendants 
which is insufficient to one is bad as 
to both (see Pleading [31 Cyc 128]), 
a joint answer of several defendants 
which alleges title in one of them 
only is bad as to all. Black v. Rich- 
aras, 95. Ind.~ 1384. 

[ec] Partial defense by pleading 
assuming to answer whole complaint. 
—A paragraph of answer which pur- 
ports to answer the whole complaint 
but which sets up title in defendant 
to only a part of the land sought to 
be partitioned is insufficient. Schaf- 
er v. Schafer, 68 Ind. 374. And see 
Pleading [31 Cyc 140]. 

46. Eisner v. Eisner, 89 Hun 480, 
35 NYS 393. 

[a] Thus, where plaintiff claim- 
ing under a will sets forth the sub- 
stance of its provisions and alleges 
that defendants are all the parties 
interested in the property sought to 
be partitioned, an answer admitting 
the provision of the will, creating the 
joint estate as alleged, but denying 
that defendants named are the only 
persons interested, and setting forth 
the substance of the will, will be 
sufficient. Eisner v. Eisner, 89 Hun 
480, 35 NYS 393. 


47. See supra § 329. 
48. See supra § 329. 
49. Miller v. Smith, 98 Ind. 226; 


Sanford v. Tucker, 54 Ind. 219. 

{a] Bule applied.—(1) An answer 
alleged that the grandfather of de- 
fendants died seized of the land, and 
that.o“by, ‘the terms of” « .. [his] 
Jast will and testament” defendants 
and certain other persons named 
“now own” such land, but did not 
allege the probate of the will. It 
was held that a demurrer to the an- 
swer was properly sustained; for 
the pleader, having alleged title in 
the grandfather, was bound to set 
out the terms of the will and its 
probate, in order to show how de- 
fendants acquired their interest. 
Miller v. Smith, 98 Ind. 226, 229. (2) 
An answer alleging that defendants 
derive title to the whole of the land 
sought to be partitioned from the 
heirs of J, who died in possession 
thereof, that his heirs went into pos- 
session of the whole of the land, 
claiming to be the owners thereof by 
descent cast, and so remained in pos- 
session until a designated date when 
they conveyed it by warranty deed to 
H who took possession and conveyed 
the land to defendant, is insufficient, 
as failing to allege title in J, at the 
time he died in possession of the 
land, because J might have conveyed 
the land and afterward died in pos- 
session of it. ’ Sanford v. Tucker, 54 
Ind. 219. 
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title. 
[§ 350] 


are not pleaded 


[b] Answer sufficient to show ti- 
tle under will. Where the answer of 
a defendant asserts title to the en- 
tire property by virtue of the will of 
the common ancestor, it cannot be 
objected, on demurrer, that the an- 
swer fails to show that the will had 
been admitted to probate, where a 
copy of the will is attached to the 
answer and such copy contains an 
indorsement showing that the will 
en proved. .Coon y. Bean, 69 Ind. 


50. See Equity § 505 et seq. 

51. See cases infra this note; 
notes 52-55. 

[a] In Alabama, although defend- 
ant is authorized by statute to in- 
corporate all matters of defense in 
his answer yet in order to take ad- 
vantage of any separate defense, an 
independent plea must be incorporat- 
ed in the answer or separately filed 
so that the attention of the opposite 
party may be called to it and the 
opportunity given to take issue upon 
it or test its sufficiency. Mylin v. 
King, 139 Ala, 319, 35 S 998; Stein 
v. McGrath, 128 Ala. 175, 30 S 792. 

52, 7 White. iv. romith, ? (Ni Ja Chey) 
60 A 399. See generally Equity § 
505. : 

[a] Thus under a plea alleging 
that complainants have no such inter- 
est in the premises as to entitle them 
to ask for a partition defendants can- 
not urge that the bill is defective in 
failing to contain a prayer for proc- 
ess and in failing sufficiently to de- 


and 


scribe complainant’s estate in the 
premises. White v. Smith, (N. J. 
Ch.) 60 A 399. 

53. Jordan v.''Jordan, (Ala.)» 39 
S 992; Cook v. Cook, 81 N. J. Eq. 223, 
87 A 120. And see Equity § 511. 

[a] Rule applied.—(1) A plea al- 


leging that it is not true that de- 
cedent died seized of premises de- 
scribed, or that they descended to 
complainants and defendants as heirs, 
or that complainants and defendants 
are seized as such, is bad for not al- 
leging why complainants and defend- 
ants are not seized. Cook v. Cook, 81 
N. J. Eq. 223, 87 A 120. (2) A plea 
alleging that the lands were sold to 
the state for taxes and that the re- 
spondent asserted claim to them and 
paid to the state a certain sum, in 
consideration of which he received 
from the state auditor a deed of the 
lands, was insufficient, since it did 
not aver that respondent became 
the owner of the land, nor such a 
possession aS would be adverse to 


his cotenants. Jordan vy. Jordan, 
(Ala.) 39 S 992. 

54. Mackey v. Mackey, 71 N. J. 
Eq. 686, 63 A 984. And see Equity 
§ 507. 

[a] Plea held sufficient.—A plea 


alleging that the deceased owner left 
a will duly executed in which he 
devised the land sought to be parti- 
tioned to a trustee in trust for trust 
purposes, that the trustee by virtue 
of the will held title to the land in 


6. Admissions 
rules governing admissions by pleadings in actions 
at law®® and in suits in equity®’ apply to defend- 
ant’s pleadings in partition proceedings.**® 

[§ 351] 7. Waiver of Defenses Not Pleaded. | 
accordance with elementary rules®? defenses to ac- 
tions for partition which are not pleaded®° or which 
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of proper parties not apparent on the face of the 
bill is properly taken advantage of by plea. 
plea to a bill for partition alleging: complainants’ 
want of title to the premises presents as an issue 
only the sufficiency of that title, and does not ques- 
tion the advisability of permitting the suit to pro- 
ceed to partition or sale, in view of the pendency of 
an appeal in another suit involving complainants’ 


54 


A 


in. Pleadings. General 


In 


in time, as for instance a plea of 


trust and was a necessary party to 
the bill, sufficiently shows a non- 
joinder of parties. Mackey v. Mac- 
key, 71 N. J. Eq. 686, 63 A 984. 


55. White v. Smith, (N. J. Ch.) 
60 A 399. 

56. See Pleading [31 Cyc 206 et 
seq]. 

57. See Equity § 564 et seq. 

58. Reinhart v. Lugo, 75 Cal. 639, 
18 P 112; Hughes v. Devlin, 23 Cal. 
501; McAllister v. Robinson, 208 Ill. 
A. 37; Truth Lodge No. 213 A. F. & 


A. M. v. Barton, 119 Iowa 230, 93 NW 
106, 97 AmSR 303; McClanahan v. 
Hockman, 96 Va. 392, 31 SE 516. See 
Leddon v. Strickland, (Ala.) 118 S 
651 (recognizing rule). 

{a] Admissions entitling plain- 
tiff to judgment on pleadings.—W here 
an heir brought suit to partition 
property, alleging that his ancestors 
occupied the same continuously as 
their homestead up to the time of 
their death, an admission of that fact 
by defendants without other pleading 
would entitle plaintiff to judgment on 
the pleadings. Caldwell v. Drum- 
mond, 127 Iowa 134, 102 NW 842. 

[b] Findings contrary to admis- 
sions.—A finding in an action of par- 
tition which is contrary to an admis- 
sion made by the pleadings as to 
plaintiff's’ title, and interest in the 
lands in suit is erroneous and a judg- 
ment based thereon will be reversed. 
es ve ugoy75)/Cal: 1639, 0138p 


[c] Waiver of admissions.—Where 
a plaintiff fails to take advantage of 
an admission in the answer which 
would entitle him to judgment on the 
pleadings, but without objection pro- 
ceeds to trial omissues presented by a 
cross petition and answer thereto, he 
waives the admission and cannot con- 
tend on appeal that such issue was 
not in the case. Coldwell v. Drum- 
mond, 127 Iowa 134, 102 NW 842. 

[d] Avoiding effect of admissions. 
—One who files a petition in a cause 
asking to be admitted as a party de- 
fendant and in his petition admits a 
fact, he cannot thereafter when ad- 
mitted as a party deny that fact in 
his answer to the bill. McClanahan 
v. Hockman, 96 Va. 392, 31 SE 516. 

{e] Construction of admission.— 
Where a lot was conveyed to an in- 
dividual and .an unincorporated so- 
ciety, and the society was thereafter 
incorporated with the same name, 
and brought an action for partition 
of the lot, an admission in the answer 
of the grantor of such individual that 
plaintiff is the successor of the unin- 
corporated society means that it is 
the successor in interest, and renders 
unnecessary proof that it had suc- 
ceeded to the interest of the mem- 
bers of such society. Truth Lodge 
No. 213 A. F. & A. M. v. Barton, 119 
Iowa 230, 93 NW 106, 97 AmSR 303. 


59. See Pleading [31 Cyc 128]. 
60. Walker v. Goldsmith, 14 Or. 
125, 12 P 537; In re Swan, 238 Pa. 


430, 86 A 275. 
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sole seizin not put in before the order of partition 
is made,°+ are waived. 

[§ 352] J. Gross Bill, Cross Complaint, or Cross 
Petition—1l. In General. Elsewhere is discussed 
the necessity for, and sufficiency of, a cross bill or 
answer in the nature of a eross bill, a cross com- 
plaint, or a cross petition, in order to authorize par- 
ticular relief to defendant.*? A cross bill is nec- 
essary to obtain a discovery in aid of the defense 
to the original bill.®* 

Against codefendant. Ordinarily one defendant 
cannot have affirmative relief as against a codefend- 
ant without a eross bill therefor,°* although this 
rule is not without exceptions.®® 

Plaintiff in partition has no right to file a cross 
complaint or pleading of that nature,°® and if he 
does so it should be stricken out on motion,®? al- 
though it is not error to sustain a demurrer there- 
tose 

‘[§ 353] 2. Matters Available to Defendant by An- 
swer or on Allegations of Bill or Complaint. Al- 
though there are some decisions to the contrary®® 
it has usually been held, in accordance with general 
rules,*° that a eross bill is neither necessary nor 
proper where no discovery is sought and where the 


matters thereby set up are equally available by an ~ 


swer;*! and such a cross bill will be dismissed on 
motion’? or demurrer.*® So also no eross bill is 
necessary to obtain relief which may properly be 
- awarded defendants under the allegations of the 
original bill or complaint;** and it has been held 
that a cross bill is not permissible to obtain relief 
which defendant can procure by insisting on the fil- 


61. Wright v. McCormick, 69 N. C. 
14. ‘ A 181. 
62. See infra § 546. 341. 
63. German v. Machin, 6 Paige (N. 75. 
Bot 288. And see generally Equity §] 123, 21 NE 10. 
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Kaig v. McKaig, 50 N. J. Eq. 325, 25 
See Labadie v. Hewitt, 85 Ill. 


Prichard v. Littlejohn, 128 111. 
See Lovett v. Lovett, 
93) Pla. 611,) 172° S768) [eit Cye] Crec- 


-£§§ 351-855 


ing of a proper original bill and specifically answer- 
iment. « 

TS 354] 3. Time of Filing. A cross bill must be 
filed without unreasonable delay,7® and permission 
will not be permitted to file a cross bill after the 
original bill has been dismissed,’? or after defend- 
ant has by waiver or estoppel lost his right to file 
a eross bill.78 A claim of defendants in a suit for 
partition for the value of improvements made on 
the real estate should be filed before the judgment 
of partition and the appointment of commissioners 
in order that the rights of the parties may be ad- 
justed and the duties of thé commissioners clearly 
pointed out;7® but it is not error for the court, in 
its diseretion, to entertain such petition for the ad- 
justment of the rights of the parties after the com- 
missioners have filed a report of partition.*° 

After decree requiring conveyances absolute in 
form to be in trust the court should Yetain jurisdic- 
tion to permit defendants to file a cross bill so that 
partition may be had if eee 

[§ 355] 4. Requisites and Sufficiency—a. In Gen- 
eral. In accordance with general rules*? a cross 
bill, cross complaint, or cross petition in an action 
for partition must contain all the allegations which 
would be necessary to sustain an original bill, com- 
plaint, or petition;** but no greater particularity 
of averment than this is necessary.** Also in addi- 
tion to the requirements of an original bill for the 
same purpose, it is necessary to state the purport of 
the original bill.8® And the pleading must make 
the necessary parties defendants,®® and contain a 
prayer for appropriate relief’ and a prayer for 


ficiency must be determined from 
those facts, since it is the facts spe- 
cifically pleaded which will control 
and not the general averments of the 
pleading. Woolery v. Grayson, 110 
Ind. 149, 10 NE 935; 


Howe v. South Park Comrs., 
119 Ao 101, 7 NE 333; Barret v. Co- 
burn, 3 Metc. (Ky.) 510; Cosgray v. 
COLO IW Gia aie OS. See Union 
Mrust (Coss Vv. Whittaker, 32 PittsbLeg 
INS (Pa.) 443 (perhaps sustaining 
this view); and generally Equity §§ 
597, 598. 

65. See infra § 353. 


66. Russell y. Russell, 48 Ind. 456. 
67. Russell v. Russell, supra. 
68. Russell v. Russell, supra. 


69. Woolery v. Grayson, 110 Ind. 
149, 10 NE 935; Spencer v. McGon- 
agle, 107 Ind. 410, 8 NE 266 (both 
holding that in an action for par- 
tition, defendant may set up by cross 
bill or counterclaim that he holds 
title in severalty to the land sought 
to be partitioned). 


70. See Equity § 602. 
71. McClaskey v. Barr, 62° Fed. 
209; McClaskey v. Barr, 48 Fed. 130; 


Howe v. South Park Comrs., 119 Ill. 
101, 7 NE 333; German v. Machin, 
6 Paice; 1ON..1Y). 288%) -Meuret..‘v. 
Stokes, 246 Pa. 393, 92 A 506. 

“A cross-bill is only necessary 
where the relief thereby sought can- 
not be afforded under bill and an- 


swer.” McClaskey v. Barr, 48 Fed. 
130, 135! 
[a] Thus a defendant may set up 


in his answer as a defense to the suit, 
the fact that he was in equity en- 
titled to the whole premises of which 
partition is sought. AGNGrOSSe Dill 
would only be necessary if a discov- 
ery is necessary to establish his 
equitable defense. German y. Mach- 
in, 6 Paige (N. Y.) 288. 

72. Howe v. South 
119 Ill. 101, 7 NE 333. 


Park Comrs., 


73. Meurer v. Stokes, 246 Pa. 393, 
92 A 506. 
74, Kern v. Zink, 55 Ill. 449; Mc- 


ognizing rule). 
aes Howison v. Ruprecht, 121 Il. 

77. Howison v. Ruprecht, supra. 

78. Fread v. Fread, 61 Ill. A. 586 
[aff 165 Ill. 228, 46 NE 268]. 

[a] Rule applied where defendant 
had answered a bill admitting all its 
allegations and claiming dower and 
homestead, and the court had decreed 
partition of the land and assignment 
of dower and homestead in accord- 
ance with her claim, and defendant 
had, on the filing of the commission- 
er’s report, filed her written consent 
for a sale of the land, and an agree- 
ment to take the value of her dower 
and homestead in money. Fread v. 
Fread, 61 Ill. A. 586 [aff 165 Ill. 228, 
46 NE 268]. 


79. Stafford v. Nutt, 35 Ind. 98. 

80. Stafford v. Nutt, supra 

81. Stahl v. Stahl, 220 TI. “188, yiieg 
NE 67. 

82. Ray Equity § 612; Pleading 
[381 Cye 226]. 


83. Ga.—-Latimer v. Irish-Ameri- 
can Bank, 119 Ga. 887, 47 SE 322. 

Ind.—Spencer v. McGonagle, 107 
Ind. 410, 8 NE 266; Shetterly v. Axt, 
37 Ind. A. 687, 76 NE 901, 77 NE 865. 


Pa.—Leahey v. O’Connor, 281 Pa. 
488, 127 A 65. 
Wash.—Aylward_ vy. Lally, 146 


Wash. 29, 264 P 983. 

W. Va.—Bright v. Channels, 92 W. 
Va, 93, 114 SH oust 

[a] Grounds relied on for relief 
(1) must be set forth. Spencer v. 
McGonagle, 107 Ind. 410, 8 NE 266; 
Shetterly v. :-Axt, 37,Ind. A. 687, 76 
NE 901, 77 NE 865; Aylward v.. Lal- 
ly, 147 Wash. 29, 264 P 983. (2) If 
an attempt is made to state the facts 
constituting title asserted in the 
cross bill or cross complaint, its suf- 


Spencer v. Mc- 
Gonagle, supra. 

_ ([b] Right existing at time of fil- 
ing.—A cross complaint which shows. 
right of possession at the time of 
filing is sufficient. It is not neces- 
sary to show right of possession at 
the time of the commencement of 
the suit, because it states a separate 
and independent cause of action. 
Shetterly ‘v. Axt,. 3% Ind? A 6875 16 
NE 901, 77 NE 865. 

[ec] Answer held not to contain 
counterclaim: as distinguished from 
defense.—Evans v. Wekaeick 2 App. 
Dive.556, 37 NYS 110 

84. Latimer Vv. A Trig dag bares 
Bank, 119 Ga. 887, 47 SE 322; Bright 
v. Channels, 92 W. Va. 93, 114 SE 513. 

[a] Cross bill held sufficient.— 
Where a cross bill in a partition 
suit alleged with reasonable certain- 
ty that respondent was the equita- 
ble owner of the land or a part 
thereof, under and by virtue of a 
parol agreement made with decedent, 
coupled with possession for many 
years, with full performance by re- 
spondent, evidenced by a paper writ- 
ing signed by decedent and facts 
and circumstances surrounding the 
making and performance of the con- 
tract, all of which, if proved will 
justify specific performance, it was 
error to reject the cross bill answer 
and decree partition of the land. 
Bright v. Channels, W.Va. 93, 114 


SE 513. 

85. Lovett v. Lovett, 93 Fla. 611, 
112 S 768. And see Bquity § 612. 

86. Lovett v. Lovett, supra. 

87. Aylward v. Lally, 146 Wash. 
29, 264 P 983. See also Equity § 612. 

[a] Prayer for solicitor’s fee.— 
A cross bill in a suit for partition by 
sale is not demurrable because it asks 
a solicitor’s fee, because the statutes 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 355-361] 


process.§§ 

Offer to do equity. If the circumstances are such 
that, if the pleading were an original bill, an offer 
to do equity would be necessary,*® the pleading 
should allege an offer to do equity.°° 

Cross bills in behalf of infants. <A cross bill filed 
in behalf of infants by their guardian ad ltem, 
asking for partition,®! must show that it will be to 
the interests of the infants to grant partition.°? 

[§ 356] b. Relation to Original Bill, Complaint, 
or Petition. In accordance with general rules®* the 
matters set up by cross bill or cross complaint in 
an action for partition must be germane to the mat- 
ters involved in the original bill or complaint.°* 

Decreeing partition on cross bill rather than on 
original bill. Where the cross bill properly states 
the interests of the parties in the fee and the orig- 
inal bill does not, the chancellor may decree parti- 
tion on the cross bill rather than on the original bill 
so far as the question involving the fee is con- 
eerned.?® 

[§ 357] 5. Bringing In New Parties. In juris- 
dictions where new parties may be brought into the 
suit by eross bill or eross complaint,®® it is per- 
missible to bring in, by cross bill or cross complaint, 
persons who are not defendants to the original bill 
or complaint for partition,®’ whether interested as 
claimants of an adverse interest or otherwise.®® It 
is no objection to allowing a cross complaint, adding 
new parties to stand after the complaint has been 
amended by adding the same parties, that it would 
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has been held that, where the bill fails to join a 
party necessary to a complete determination of the 
subject matter and the cross bill directly sets forth 
the interests of all the parties and joins the neces- 
sary defendant, the original bill may be dismissed 
and a decree entered on the cross bill as prayed.? 

[§ 358] 6. Effect of Dismissal of Original Bill. 
In accordance with general rules,? if the cross bill 
sets up an independent equity which would sustain 
the jurisdiction of the court independent of the orig- 
inal bill, the dismissal of the original bill does not 
earry the cross bill with it and it remains for dis- 
position.® 

[§ 359] 7. Abandonment of Cross Bill. A state- 
ment by defendant in his answer to the amendment. 
to the original bill that he would not insist upon’ his 
cross bill if he could obtain the relief sought under 
an original bill after amended does not operate as. 
an abandonment of the cross bill where the cause is. 
submitted upon the eross bill as well as upon the 
orivinal bill.4 

[§ 360] K. Replication or Reply. General rules® 
apply as to the necessity for,® and the sufficiency 
of,’ a replication or reply in actions for partition. 

[§ 361] L. Demurrers—1. In General. General 
rules® apply to demurrers in actions for partition.® 

Who may demur. Averments in a bill for parti- 
tion as to the rights and obligations of tenants of 
defendant, being collateral to the legal issues in par- 
tition, cannot be the ground of demurrer except on 
the part of the tenants themselves.?° 


tend to confuse and embarrass the court.®? 


allowing solicitor’s fees for services 
inuring to the benefit of a common es- 
tate are not necessarily limited to 
the solicitors for complainants but in 
a proper case the statute may be ex- 
tended to other counsel. Moody v. 
Moody, 216 Ala. 156, 112 S 752. 

Lovett v. Lovett, 93 Fla. 611, 


See supra § 134; and Equity § 


Plummer v. Worthington, 321 
Til. 450. 


91. See supra § 187. 


92. Alford v. Bennett, 279 Ill. 375, i 


117 NE 89. 

93. See Equity § 613. 

94. Ala.—Betts v. Ward, 196 Ala. 
248, 72 S 110; Tribble v. ,\Wood, 186 
Ala. 329. 65 S 73. 

Fla.—Koon yv. Koon, 55 Fla. 834, 46 
S 633: 

Ga.—Lowry v. Lowry, 150 Ga. 324, 
103 SE 813; Latimer v. Irish-Ameri- 
ean Bank, 119 Ga. 887, 47 SE 322. 

Il1l.—Plummer v. Worthington, 321 
Tll. 450, 152 NE 133; Hollan v. Kep- 
nér, 297 Till. -332,° 130 NE 699); —Dick- 
son_v. Dickson, 232 Ill. 577, 83 NE 
1067; Deuter v. Deuter, 214 Ill. 308, 
73 NE 453; Poiset v. Townsend, 166 
R.A. 384. 
age eee vy. Smith, 69 Ind. 

Mich.—Bearinger v. Pelton, 78 
Mich. 109, 43 NW 1042. 

Mo.—Viehmann v. Viehmann, 298 
Mo. 356, 250 SW 565. 

N. J.—Beller v. Fenning, (Ch.) 139 
A 327. 

R. I.—Peck v. Levesque, 42 R. I. 
53, 105, A 365. 

95. Frank v. Frank, 305 Ill. 181, 
AONE Lo le 

96. See Equity § 609. 

97. Plummer v. Worthington, 321 


Ill. 450, 152 NE 133; Brill v. Green, 
316 Ill. 583, 147 NE 446; Chalmers 
Wa curent.e) 1 Otani 3883.99 488. 


98. Plummer v. Worthington, $21 
Ill. 450, 152 NE 133. 

99. Chalmers Ves brent, “11. Utah 
88, 39 P 488 (since the original and 
cross complaint are generally con- 
sidered as one, cause, and a hearing 
on the cross complaint is in legal 
effect a hearing on the original 


d 


And it 


cause). 

L.. Brill vo Green, 316 Tl. 583; 147 
NE 446. 

2. See Equity § 616% 
oe v. Ward, 196 Ala. 248, 72 


[a] Thus, where a bill invokes 
the aid of a court of equity for sale 
for partition, a cross bill seeking af- 
firmance of a former parol partition, 
correction of conveyances under 
which complainant claims as a cloud 
on respondent’s title, and a cancella- 
tion of other conveyances to com- 
plainant as a-cloud on title acquired 
by the parol partition, a dismissal of 
the original bill does not carry with 
it the cross bill. Betts v. Ward, 196 
Ala. 248, 72 S$ 110. 

4. Stein v. McGrath, 128 Ala. 175, 
30 S 792; Plummer v. Worthington, 
821 Ill. 450, 152 NE 133. 

5. See Pleading [31 Cyc 241 et 
seq]. 

6. See cases infra this note. 

[a] No reply is necessary (1) 
where the affirmative allegations of 
the answer or counterclaim amount 
to nothing more than a traverse of 


the allegation of the petition and 
present no new _ issue. Leslie v. 
Sparks, 172 Ky. 304, 189 SW 463 


(where the answer traversed the al- 
legations of the petition so as to 
raise the issue whether the land 
should be divided without materially 
impairing its value, it was not neces- 
sary for plaintiff to traverse defend- 
ant’s counterclaim asking a sale of 
the property for division); Williams 
v. Capital Min., etc., Co., 153 Ky. 722, 
156 SW 409 (where the petition al- 
leged that plaintiff owned the land 
jointly and the answer denied the 
allegation of the petition and alleged 
that defendant alone owned the land). 
(2) And it has been held that, where 
an answer seeks to set up a claim to 
different lots by way of cross bill, a 
special replication disclaiming as to 
those lots is in violation of an equi- 
ty rule requiring such matters as are 
necessitated by answer to be set up 
by amendment to the bill. Peck v. 
Levesque, 42 R. I. 53, 105 A 365. (3) 
And where defendants in partition 
pleaded title and introduced deeds 


Defects waived by failure to demur. 


If the com- 


in proof of execution thereof, plain- 
tiff could attack the deeds on the 
ground of fraud, undue influence, or 
want of capacity in the grantor, with- 
out having set up such grounds in a 
reply to the answer. Patterson v-. 
Causey, 119 S.C. 12,-111 SH 725. 

[b] By express statutory provi- 
sion in some jurisdictions, no reply 
is necessary in any case but special 
matter of defense will be taken as 
denied unless expressly admitted. 
Kuteman v. Carroll, (Tex. Civ. A.) 
70 SW 563. See also Pleading [31 
Cye 241]. 

[ec] In Louisiana plaintiffs, when 
defendants set up a claim against the 
succession, may defend against such 
claim by pleading, and also advance 
claim to their own. Lanphier’s Succe., 
104 La. 384, 29 S 122. 

7. See cases infra this note. 

[a] Replication which tenders an 
immaterial issue is bad. Loring v. 
Gay, 9 Pick. (Mass.) 66 (where in a 
petition for partition two respondents 
pleaded their sole seizin in equal 
moieties and replication denied their 
seizin in equal moieties). 

[b] Reply must be a complete 
answer to the pleading to which it is 
directed, and if it purports to be a 
reply to the whole pleading, but 
amounts to a partial reply only, it is’ 


insufficient. Duncan y. Henry, 125 
Ind. 10, 24 NE 506. 
8. See Equity § 456 et seq; Plead- 


ing [31 Cye 269 et seq]. 

9. See cases infra this section; 
and §§ 362, 363 

[a] Right to demur.—<As in other 
civil actions (see Pleading [31 Cyc 
273]) in the absence of statutory 
prohibition, defendant in an action 
for partition is entitled to demur in 
a proper case, “Cronk y., Cronks ake 
CaO ey: ies 

[b] Naat h stone ka facts ‘well 
pleaded are admitted by demurrer in 
an .action for partition. Gavin v. 
Gavin, 116 Miss. 197, 76 S 879: Kaze- 
beer v. Nunemaker, ’32 Nebr. 732, 118° 
NW 646. And see Hquity §. 489; 
Pleading [381 Cyc 333]. 

10. _ Eberts v. Fisher, 44 Mich. 551, 
teINW (211-° See generally Pleading 
[31 Cyc 274]. 
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plaint fails sufficiently to state the origin, nature, 
or extent of the interest of plaintiff, objection should 
be presented by demurrer;'? and if not taken in that 
mode, it is waived.'? 

Waiver of error in overruling demurrer. ‘The er- 
ror, if any, in overruling a demurrer to an answer in 
partition which prays for the specific performance 
of an oral contract for the sale of land, is cured if 
defendant subsequently files an amended answer in 
which he abandons his claim for specific perform- 
ance, and asks for repayment of the money paid by 
him as the price of the land.t® 

[§ 362] 2. Grounds of Demurrer. As in other ac- 
tions,+* the grounds of demurrer must appear on 
the face of the bill, complaint, or petition.t° Fail- 
ure of the bill, complaint, or petition to state a cause 
of action for partition is a ground for demurrer,*® 
and so is want of. jurisdiction of the subject mat- 
ter+? and misjoinder of parties,+® appearing on the 
face of the pleading. But a demurrer for misjoinder 
or defect of parties, not appearing upon the face of 
the complaint, does not lie.t® A demurrer is not 
the proper method of testing the meaning of a phrase 
used in a deed under which plaintiffs claim.?° 

Indefiniteness and uncertainty. Where the bill, 
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in matters of description or in any other matter that 
it fails to show the elements of a cause of action, 
the objection may, in accordance with principles 
just stated,?! be taken advantage of by demurrer ;”? 
but, on the other hand, it has been held that, if the 
description of the property is not so uncertain as to 
be void on its face, a demurrer will not he;?* and 
in some jurisdictions, it has been held, without dis- 
cussion of the nature or seriousness of the defect 
in the description, that the proper remedy is not 
by demurrer but by motion to make the pleading 
more definite and certain.”+* 

Another suit pending. The pendency of a prior 
suit for partition has been held a ground for special 
demurrer,?® but a demurrer does not lie where the 
second suit covers the matter in dispute more com- 
pletely and adds other and proper parties.?° 

Want of offer to do equity. Where an offer to do 
equity 1s a condition precedent to the right to par- ~ 
tition,?? a demurrer lies to a bill for partition which 
contains no offer to do equity.”8 

[§ 363] 3. General Demurrer. If the facts al- 
leged do not entitle plaintiff to any relief, a general 
demurrer will lie.2® But the rule is otherwise if 
the facts entitle plaintiff to some relief, although 


complaint, or petition is so indefinite and uncertain < 


11. Broad v. Broad, 40 Cal. 493. 

12. Broad v. Broad, supra. See 
Voorhees v. Hushaw, 30 Ind. 488 (ob- 
jection to a complaint in partition 
that it discloses the fact that a cer- 
tain portion of the lands sought to 
be divided is owned by plaintiffs and 
defendants in common with a person 
whose name is not given, or any rea- 
son for not disclosing it, if a valid 
one, is waived if not taken by demur- 
rer for that particular cause). 

{a] Timely consideration.—Under 
the general rule (see Equity § 487; 
Pleading [31 Cyc 347]) refusal in 
partition to pass on demurrer to an 
equitable pleading alleging validity 
of allowance of year’s support and 
setting up claim for services and re- 
questing that it be paid before pro- 
ceeding to the trial of the issue of 
the validity of the year’s support, 
was held error. Beavers v. Wilson, 
144 Ga. 231, 86 SE 1089. 

13. Blackburn v. Blackburn, 11 
IA eles el Sey Te Ga 

14. See Equity § 462; 
[31 Cye 322 et seq]. 


Pleading 


15. Miles v. Miles, 207 Ala. 57, 91 
S 886; Trucks v. Sessions, 189 Ala. 
149, 66 S 79; Love v. Robinson, 213 


Pa. 480, 62 A 1065; Holmes v. Ful- 
ton, 193 Pa. 270, 44 A 426; Turren- 
tine v. Watson, 3 Tenn. Ch. 307. 

faJ Thus (1) the fact that the 
bill seeks to partition only a part of 
the land held in common is not a 
ground for demurrer if the fact does 
not appear on the face of the bill. 
Love v. Robinson, 213 Pa. 480, 62 A 
1065; Holmes vy. Fulton, 193 Pa. 270, 
44 A 426. See supra § 345 (as a 
ground for plea in abatement). (2) 
And, although a bill for the sale of 
land for division alleged merely that 
it could not be equitably divided, and 
did not go further and show an in- 
equality of value or physical facts 
other than that one lot was improved 
and others were not, it was not sub- 
ject to demurrer on the ground that 
it showed on its face that the prop- 
erty could be equitably divided, and 
that there was no physical obstacle to 
its division. Miles v. Miles, 207 Ala. 
B7, 91 S 886. 

16. Md.—Talbott v. Compher, 136 
Md. 95, 110 A 100; Rice v. Donald, 
97 Md. 396, 55 A 620. 


Mo.—Rogers v. Miller, 48 Mo. 378. 
N. J.—Woglom v. Kant, 69 N. J. 
Eq. 489, 64 A 9. 


N. °Y.—Doane v. Mercantile Trust 
Co., 160 N. Y. 494, 55 NE 296. 


Or.—Karris':v; Hayes, ‘9. Or. 81 

Va.—Goodman v. Goodman, 
Va. 579, 98 SE 625. 

See generally Equity § 463 et seq; 
Pleading [31 Cye 288 et seq]. 

[a] Rule applied where plaintiff's 
pleading failed on its face to show: 
(1) Possession. - Doane v. Mercantile 
Trust Co., 160 N. Y. 494, 55 NH. 296; 
Farris v. Hayes, 9 Or. 81. (2) Right 
and title to one of the undivided 
moieties of the land sought to be 
partitioned or to show that the name 
of the owner of such moiety was un- 
known. Rogers v. Miller, 48 Mo. 3878. 
(3) That a tenancy in common in the 
premises existed. Doane v. Mercan- 
tile Trust Co., supra; Goodman v. 
Goodman, 124 Va. 579, 98 SE 625. (4) 
That he had any title or interest’ in 
the premises sought to be partitioned. 
Talbott v. Compher, 136 Md. 95, 110 
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A 100; Rice v. Donald, 97 Ma. 396, 55 
A 620. See generally Equity § 466. 
17. Gravier v. Ivory, 34 Mo. 522; 


Leverton v. Waters, 7 Coldw. (Tenn.) 
200) See generally Pleading [31 Cyc 
800]. 

[a] As for instance, where the 
petition shows that defendant is in 
the adverse possession of the prem- 
ises sought to be partitioned. Gra- 
vier v. Ivory, 34 Mo. 522. 

18. Marshall v. Marshall, 86 Ala. 
383, 5 S 475. And see Hquity § 471; 
Pleading [31 Cyc 294]. 


[a] In Massachusetts it was said 
that “at common law where there 
was a misjoinder, the only proper 


mode of taking advantage of such a 
defect is by demurrer or motion in ar- 
rest of judgment. Under the practice 
act, it can be done only by demur- 
rer.’ Clough v. Cromwell, 254 Mass. 
132, 134, 149 NE 686. 

19.. Sullivan v. Lumsden, 118 Cal. 
664, 50 P 777. 

20. Hall v. Condon, 164 Ala. 393, 
51 S 20. 

21. See supra text and notes 16, 
ae ; And see Pleading [31 Cyc 282, 

4]. 

22. Garrett Smelting, etce., 
Watts, 140 Ala. 449, 37 S 201; 
ton v. Crooker, 52 Me. 415; 
Donald, 97 Md. 396, 55 A 620; 
v. Miller, 16 Pick. (Mass.) 215. 

[a] Rule applied where the de- 
scription of the premises sought to 
be partitioned was too indefinite and 


Cours 
Swan- 
Rice v. 
Miller 


less than, or different from, that sought.?° 


And a 


23. Musgrove v. Achaelis, 207 Ala. 
479, 93 S 387. See Russell v. Koen- 
necke; (Texir Civ) (A) 197 {Siw ols 


(although description of land in pe- 
tition for partition was indefinite, 
petition would not be subject to gen- 
eral demurrer where description 
could be rendered certain). 

24. Godfrey v. Godfrey, 17 Ind. 6, 
79 AmD 448; Moffatt v. McLaughlin, 
Yo “Etune GNe Yo)" 449: 

25. Lowe v. Maurer, 4 Oh. Dec. 
(Reprint) 248, 1 ClevLRep 157. 

26. Aylesworth y. Crocker, 21 R. 
I. 436, 44 A 308. 

27. See supra §§ 134, 336. 

28. Clark v. Whitfield, 213 Ala. 
441, 105 S 200 (because the court is’ 
without jurisdiction to render a de- 
eree against plaintiff requiring him to 
Sein Tey. without such offer in the 
ill). 

29. Woglom v. Kant, 69 N. J. Ea. 

489, 61 A 9. 
» [a] Whus, if the bill shows that 
the title has been acquired by a de- 
fendant under a tax sale, which the 
bill seeks to avoid,\and the grounds 
for avoidance as stated are insuffi- 
cient, a demurrer to the bill for want 
of equity should be sustained. Woeg- 
lom v. Kant, 69 N. J. Eq. 489, 61 A 9. 

30. Fla.—Brokaw v. McDougall, 20 

Ga.—Hudson ‘vy. Hudson, 119 Ga. 
‘637, 46 SE 874. 

Barr Vea Bartezis Ll G62dy elle 
NE 36. 

Ind.—Carter v. Kerr, 8 Blackf. 373. 

Iowa.—Rogers vy. Gillett, 56 Iowa 
266, 9 NW 204. 
eee” Ben eee v. Ross, 25 Mich. 


_[a] Thus (1) if a bill for a par- 
tition of several tracts of land shows 
a right in complainant to have one of 
the tracts divided, a demurrer to the 
whole bill Should be overruled. Car- 
ter v. Kerr, 8 Blackf. (Ind.) 373. See 
Rogers v. Gillett, 56 Iowa 266, 9 NW 
204 (as sustaining this view). (2) 
A bill by heirs against the widow for 
partition, praying in..the alternative 
that she be required #d elect whether 
she will take dower or a homestead, 
is not demurrable as not stating a 
case authorizing such relief, if the 
case made thereby sustains any ma- 
terial prayer for relief. Brokaw v. 
McDougall, 20 Fla. 212. (8) Where, 


| Fla. 212. 


uncertain to form the basis of aon the allegation of the bill, plaintiffs 


judgment. Swanton y. Crooker, 52 Me. 
7 ae Miller v. Miller, 16 Pick. (Mass.) 
15), 


were in any event entitled to parti- 
tion and to an accounting, a demur- 
rer going to the whole bill should be 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


& 363-365]. 


general demurrer will not lie for defects in the peti- 
tion which are only subject to special exceptions, if 
at all.3? 

[§ 364] M. Amended and Supplemental Plead- 
ings—l. Amended Pleadings—a. In General. Rules 
governing the amendment of pleadings®? apply in ac- 
tions for partition.*® While amendments are large- 
ly in the diseretion of the court,?* an abuse of dis- 
eretion on the part of the court in refusing leave 
to amend may be corrected by appeal.*® 

[§ 365] b, What Amendments Permissible. Gen- 
eral rules*® govern as to what amendments may*? 
or may not®® be made to pleading in actions for par- 
tition. 

As to property partitioned. The bill, petition, or 
complaint may be amended to correct a misdeserip- 
tion of the premises sought to be partitioned,®® or 
to render definite and certain a pleading which de- 
seribes the property indefinitely.*° And the plead- 
ing may be amended by ineluding land which was 
improperly omitted,*+ or by excluding land which 
was improperly included.*? 

Location of property. The absence of an aver- 
ment of the location of the property may be cured 


overruled. Hudson vy. Hudson, 119 
Ga. 687, 46 SE 874. (4) A general 
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not originally within the 
tion of the clerk before whom the 


[47 C.J.] 415 
by amendment.** And a bill for partition of land 
lying in two counties filed in the county in which 
the larger part of the estate in value is situated, but 
not so alleging as required by statute,** may be 
amended in this respect,*? and that, too, although 
before the amendment is allowed defendants have 
filed a petition for partition in the county in which 
the smaller part of the land is located.*® 

Title or interest of parties. The bill, petition, or 
complaint may be amended to set forth, in accord- 
ance with the facts, the title*’ or interests of the 
parties.*§ 

Possession. A complaint which fails to allege 
that plaintiff is in possession is insufficient only to 
the extent of stating the cause of action defectively, 
and an amendment may be made to eure this de- 
fect.*® 

Stating legal conclusions. A bill stating the ne- 
cessity for a sale for division as a conclusion of the 
pleader may be amended.*°® 

Offer to do equity. An amendment offering to do 
equity is permissible where such offer is a condition 
precedent to the right to relief.** 

Prayer for relief. A bill for partition may be 


jurisdic-, that, where the complaint by inad- 
vertence in describing the lands in- 


demurrer to a bill for partition and 
accounting should not be sustained 
when all parties necessary for an ac- 
counting are joined, although a nec- 
essary party for partition is lacking. 
“The demurrer should be overruled if 
any of the claims therein set forth 
be proper for its jurisdiction and con- 
sideration.” Barr v. Barr, 273 Ill. 621, 
624, 113 NE 36. 

31. Wooten v. Dunlap, 20 Tex. 
183; Stuart v. Teagarden, (Tex. Civ. 
A.) 193 SW 416. 

[a] Thus, where some of the de- 
fendants in partition are described 
only as “heirs’’ and all are served and 
appear and answer to the merits, the 
error cannot be raised by a general 


og Sg Wooten v. Dunlap, 20 Tex. 
32. See Equity §§ 618-657; Plead- 


ing [31 Cyc 359 et seq]. 

33. See cases infra notes 34, 35; 
and §§ 365-367. 

34. See Equity § “619; 
[31 Cyc 368 et seq]. 

[a] In North Carolina, where the 
usual practice is to commence suits 

. for partition before the clerk, it has 
been held that permission to amend 
the petition is purely within his dis- 
erétion. Simmons v. Jones, 118 N. C. 
472, 24 SE 114. 

35. Warfield v. Warfield, 5 Harr. & 
J. (Md.) 459. And see Pleading [31 
Cye. 373]. 

36. See Equity §§ 622-630; Plead- 
ing [31 Cyc 407 et seq]. 

37. See cases infra this note. 

[a] A faulty statement of the 
facts necessary to constitute a cause 
of action for partition may be cured 
by amendment. Harvey v. Hackney, 
35 S. C. 361, 14 SE 822. 

[b] As to parties.—Amendments 
may be made: (1) By adding neces- 
sary parties. See supra § 283. (2) 
By striking out t'he names of persons 
improperly made parties. See supra 
§ 291. (3) By making one of the co- 
tenants a defendant instead of a com- 
plainant. McDuffee v. Sinnott, 119 
Tll. 449, 10 NE 385. (4) By substi- 
tuting the names of the real parties 
in interest. See supra § 282. 

{e] Setting up matters occurring 
after filing bill—An amendment of 
a bill for partition may set up mat- 
ters occurring after the filing of 
the bill, if pertinent thereto. Hender- 
son v. Stinson, 207 Ala. 365, 92 S 453. 

{d] Setting up mutual mistake by 
amendment.—In North Carolina, 
equitable matter such as mutual mis- 
take may be alleged by amendment 
in the superior court after the case 
has been transferred, although it was 


Pleading 


é 


proceeding was commenced. Buchan- 
PIB Harrington, 141 N. C. 39, 53 SE 

38. See cases infra this note. 

‘[a] Amendments not permissible. 
—(1) An amendment which involves 
collateral questions foreign to those 
properly cognizable in the cause 
should not be allowed (Highland Park 
Mfg. Co. v. Steele, 232 Fed. 10, 146 
CCA 202 [mod on other grounds 235 
Fed. 465, 149 CCA 11]; BHllerson v. 
Westcott, 148 N. Y. 149, 42 NE 540; 
Tyler v. Williams, 53 S. C. 367, 31 SE 
298; Carper v. Chenoweth, 69 W. Va. 
729, 72 SE 1031), (2) especially where 
it would necessitate making other 
parties (Highland Park Mfg. Co. v. 
Steele, supra), (3) although it has 
been held ithat error in allowing an 
immaterial amendment will not af- 
fect the validity of partition pro- 
ceedings (Gordon v. Sterling, 13 How 
Pr (N. Y.) 405). (4) The court will 
not allow the filing of an amended 
petition where partition could not 
have been made on the petition as 
amended if it had been presented at 
the commencement of the proceeding. 
Darr v. Darr, 102 Iowa 453, 71 NW 
419. (5) And where errors occur in 
a petition by miscalling the names of 
some of the defendants, the petition 
should not be amended by interlining 
an alias after each of the names, since 
respectable people should not be 
“aliased” in proceedings in partition. 
Lowe v. Maurer, 4 Oh. Dec. (Reprint) 
243, -1 ClevLRep 157. (6) So an 
amendment, the effect of which would 
be to deprive the adverse party of 
his right to costs, will not be per- 
mitted. Loud v. Penniman, 19 Pick. 
(Mass.) 539. 

39. Bower v. Bowen, 139 Ind. 31, 
31 NE 326; Randles v. Randles, 63 
Ind. 93; Huber v. Huber, 131 La. 144, 
59 S 44; Counce v. Studley, 75 Me. 47. 

40. Swanton v. Crooker,: 52 Me. 
ier aire v. Handy, 83 Md. 225, 34 


41. Lovett v. Lovett, 93 Fla. 611, 
112 S' 768. 

[a] Presumption of amendment.— 
Where the parties to a partition suit 
testified in the suit, and it appeared 
that one tract intended to be parti- 
tioned was omitted from the com- 
plaint, but it was included in the de- 
cree for partition, it will be presumed 
that the court treated the complaint 
as amended to conform to the admit- 
ted facts. Britton v. Meriwether, 
166 Ark. 414, 265 SW 364. 

42. Webster v. Williams, 153 N. 
C. 309, 69 SE 238. 

Thus (1) it has been held 


cludes land in which plaintiff claims 
no interest, an amendment expressly 
excluding such land from the descrip- 
tion is permissible. Webster v. Wil- 
liams, 1538 N. C. 309, 69 SH 233. °(2) 
And the fact that the owner of the 
land so excluded filed an answer re- 
questing that his title be quieted in 
that part does not affect the right to 
make the amendment. Webster v. 
Williams, supra. : 

43. Fix v. Koepke, 44 La. Ann. 745, 


LES S1 3:93 
44. See supra § 3349. 
45. Nevin v. Catanach, 264 Pa: 523, 


107 A 856. 


46. Nevin v. Catanach, supra. 
47. Huber v. Huber, 131 La. 144, 
59 S 44; Faison v. Williams, 121 N 


C.95 2, 28 SH 188; McCown v. Rucker, 
83.9. © 180, 70 SE 455. 
fal Thus (1) failure of plaintiffs 
in partition to set forth their title 
may be supplied by amendment and 
does not furnish a basis for an ex- 
ception of no cause of action. Huber 
v. Huber, 131 La. 144, 59 S 44. (2) 
And where plaintiff alleges legal title 
in himself to an interest in the land 
but proves only an equitable title, he 
should be permitted to amend his 
complaint so as to allege his equita- 
ble title. McCown v. Rucker, 88 S. 
C. 180, 70 SE 455. 

Sherer v. Garrison, 111 Ala. 
228, 19 S$ 98839 Fay) vilMay, 1 Cush: 

‘ Faison v. Williams, 121 
C6.) 152, 28 SE 188; Drum’s Est., & 
Pa. Dist. 407. 

[a] Thus (1) a bill defective for 
failure to show the interest of one or 
two complainants and showing af- 
firmatively that one of them has no 
interest may be amended. Sherer v. 
Garrison, 111 Ala. 228, 19 S 988. (2) 
And where a petitioner for partition 
alleged a seizin in fee, and, upon the 
facts as agreed by the parties and 
submitted to the court, it appeared 
that the petitioner’s interest was only 
for life, the petition was amended so 
as to conform to the opinion of the 
court, and judgment for partition 
awarded accordingly. Fay v. Fay, 1 
Cush. (Mass.) 93. 

49. Godwin v. Early, 114 N. C. 11, 
18 SE 9738. 

50. Sherer v. Garrison, 111 Ala. 

228, 19 S 988. 


51. Plummer v. Worthington, 321 
Ill. 450, 152 NE 133. 
{a] Thus eross complainants 


whose rights in a partition suit de- 
pend upon performance of a condi- 
tion subsequent in a deed to their 
ancestor requiring annual payment 
of a stipulated sum to the grantor for 


416 [47 C.J.] 


amended by adding to the prayer for relief the words 
“and such other relief as they may be entitled to in 
the premises,”®? and a bill asking for partition by 
sale may be amended by asking that the lands be 
So leave to amend a bill for 
an accounting of rents and profits and the removal 
of a cloud on title, granted by the supreme court up- 
on remanding the cause, authorizes the addition of 
a prayer for partition, when the averments as to ti- 


partitioned in kind.** 


tle remain unchanged.°* And on 


action for partition, defendants may be permitted 
at the close of evidence to amend their answer by 
the addition of words which introduce no new is- 
‘sue but merely modify the terms of the prayer.°° 


[§ 366] c. Time of Amendment. 


apply as to the time of making amendments to plead- 
A bill or petition 
for partition, which is indefinite as to the descrip- 
tion of the property, may be amended after the tes- 
timony has been concluded,°® after the report of the 
commissioners,°® or at any time before interlocutory 
judgment,®® but not after the report of the com- 


ings in actions for partition.®* 


his lifetime, should be allowed, while 
the cause is before the master, to 
amend their cross bill by inserting 
an offer to pay whatever sum the 
evidence shows to be due, where it 
is shown that the grantor had waived 
prompt payments in his lifetime by 
accepting payments after they were 
past due, as such offer, in seeking re- 
lief from forfeiture, is an offer to do 
‘equity. Plummer v. Worthington, 
321 Tll. 450, 152 NE 133. 

52. Cowan’s App. (Pa.) 16 A 28. 

53. Berry v. Tennessee, etc., R. 
‘Co., 134 Ala. 618, 33 S 8. 

[a] Reason for rule.—‘“The pur- 
‘pose of both the original and amend- 
ed bill was a partition of the lands— 
to separate the respective shares, 
either by ‘having the lands partitioned 
in kind or to have the tract sold and 
its proceeds divided. It is true that 
in order to have them sold the aver- 
ment must be made that they cannot 
‘be equitably divided—an averment 
not necessary for a partition in kind. 
But this fact does not alter the gen- 
eral purpose sought to be accom- 
plished, to-wit: a partition of the 
lands either in kind or of the pro- 
ceeds arising from the _ sale of 
them. The difference is in the re- 
lief rather than in the purposes of 
the bill as amended. In order to con- 
demn an amendment on the ground of 
inconsistency or repugnancy, the in- 
consistency or repugnancy must re- 
late to the purposes of the bill as 
contradistinguished from a mere 
modification of the relief sought.” 
‘Berry v. Tennessee, etc., R. Co., 134 
Ala. 618, 621, 33 S 8. 


54. Angelo vy. Aldridge, 164 Ill. 
388, 45 NE 722. 

55. Rettig v. Newman, 99 Ind. 
424. 

56. See Equity § 631 et seq; Plead- 


ing [31 Cyc 364]. 


57. See cases infra notes 58-62. 

58. Claude v. Handy, 83 Md. 225, 
34 A 532. 

59. Bower v. Bowen, 139 Ind. 31, 
ae NE 326; Counce v. Studley, 75 Me. 
on Swanton v. Crooker, 52 Me. 

Bs 

61. Swanton v. Crooker, supra. 

62. Bowen v. Sweeney, 63 Hun 
224. 17 NYS! 752: 

63. See Equity § 640; Pleading 


[31 Cyc 366 et seq]. 

64. See cases infra this note. 

fa] Thus (1) in a suit by a hus- 
band against the wife for the sale 
for division of land owned jointly 
by them which cannot be maintained 
over her objection when the ]-nd con- 
stitutes a homestead, an allegation 
that the land was not so used was not 
contradicted or eliminated by an 
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the trial of an 
{BONY 


General rules®® 


ment.°* 


amendment showing that a house was 
erected on the land and occupied by 
the parties as a homestead but was 
thereafter destroyed by fire and was 
never reconstructed. Miles v. Miles, 
207 Ala. 57, 91 Sx886r8 (2) Where the 
absence of an averment of the value 
of the property, and where located, 
is cured by an amended petition, the 
amendment has the effect of perfect- 
ing the original; and orders issued 
on the filing of the suit, and before 
the amendment was filed, are valid. 
Fix v. Koepke, 44 La. Ann. 745, 11S 


39. 
See Equity §§ 649, 659; Plead- 


65. 
ing [381 Cyc 499 et seq]. 

17 Me. 
16 AbbPr 


66. Upham vv. Bradley, 
423; Williams v. Hernon, 
GN Ys) 17855 Dich! vs Lambart) 9 NW, 
CivProc 347; and cases infra this 
note; and note 67. 

[a] ‘Ehe scope of the supplemen- 
tal pleading is to set up circum- 
stances happening after the com- 
mencement of the action or after the 
original pleading was put in.” Diehl 
v. Lambart, 9 NYCivProc 347, 349. 

[b] Matters properly set up by 
supplemental pleading.—(1) Where, 
pending partition and before trial, a 
party having a life interest in the 
property conveys to remaindermen 
her interest, this matter may be set 
up by supplemental complaint. Diehl 
vy. Lambart, 9 NYCivProe 347. (2) 
Where it appears that plaintiff and 
certain of the defendants were aliens, 
who had not declared their inten- 
tion to become citizens, the fact that 
plaintiff had declared his intention, 
pending the action, to become a citi- 
zen, could be set up by a supplemen- 
tal complaint. Nolan v. Command, 
HN YiCiv Broce 92.95.5.5 63) wena ae 
tion for partition of land brought by 
the grantee in the sheriff’s deed after 
sale on execution, evidence that, after 
issue joined, the judgment under 
which the sale took place was vacated 
is inadmissible unless the matter 
has been set up by supplemental an- 
swer. Williams v. Herman, 16 
AbbPr (N. Y.) 173. 

[ec] Discretion of court.—(1) In 
allowing an application to file supple- 
mental pleading after rendition of a 
judgment that plaintiff was entitled 
to the premises if it can be made by 
allotment and a report of commission- 
ers recommending sale for division, 
it is discretionary with the court to 
allow a supplemental answer setting 
up provisions of a will prohibiting a 
partition unless it can be made with- 
out sale. Hieatt v. Black, 14 Oh. Cir. 
Gt 19458) Oh. (CirsDec. 1jereue@2) Un 
der a statute authorizing the court to 
permit the filing of a supplemental 
answer alleging material facts dis- 


missioners has been approved by the cour 
plaintiff’s attention was distinctly called to a de- 
fect in his complaint for partition on a decision of 
the demurrer to the complaint and he failed to meet 
the objection in his amended complaint, he should 
not be permitted to do so by an amendment during 
the trial of the case.°? 

[§ 367] d. Operation and Effect of Amendment. 
General rules®* apply as to the operation and effect 
of amendments of pleadings in actions for parti- 


[§ 368] 2. Supplemental Pleadings. 
ance with elementary rules®® matters occurring aft- 
er the filing of the original pleadings in actions for 
partition can be made available only by a supple- 
mental bill, petition, or complaint or by supplemental 
answer, as the case may be,°® and not by amend- 


[§§ 365-369 


t,61 


Where 


In accord- 


- [§ 369] N. Signature and Verification. The gen- 
eral rules and their limitations®® control as to the 
signature®® and verification’® of pleadings in mat- 
ters for partition. 


closed after the filing of the original 
answer, the application is not to be 
granted as a matter of course but 
rests in the sound discretion of the 
court, and where defendant claimed 
sole title to the property sought to be 
partitioned, but the cause was re- 
ferred to a master who made an ad- 
verse report, and thereafter defend- 
ant made application to be allowed 
to plead a recently discovered deed 
to the property, the court could in- 
quire into evidence showing the exe- 
cution of the deed and could deny the 
application for insufficiency. Cope- 
land v. Copeland, 60 S. C. 135, 38 SE 


269. 

67. Diehl v. Lambart, 9 NYCiv 
Proc 347. 

la] “An amendment.to the plead- 


ing relates properly to the time when 
original pleading was made, and can 
only state facts in existence at that 
time.” Diehl vy, Lambart, 9° NY 
CivProe 347. 349. 

68. See Equity §§ 375, 376 (signa- 
ture), §§ 378-384 (verification) ; 
Pleading [31 Cyc 524 et seq] (signa- 
ture), [31 Cye 526 et seq] (verifica- 


tion). 
69. See cases infra this note. 
[a] In Missouri it was held that 


notwithstanding a requirement that 
the pleadings be signed, a failure to 
sign the answer could not be regard- 
ed as a matter of substance or render 
the answer void. Cochran v. Thom- 
as, 131 Mo. 258, 33 SW 6. 

{[b] In Tennessee it has been held 
that neither bill nor answer should 
be permitted to be filed unless signed 
by the parties themselves, the signa- 
ture of their agents or solicitors not 
being sufficient. Johnson v. Murray, 
12 Lea 109. 

{c] If plaintiff or defendant is a 
married woman, it has been held that 
she must be made a party by her 
signature to the bill or answer or to 
a warrant of attorney for the special 


purpose. Graydon v. Graydon, 16 S. 
C. Eq. 63. 
[d] Signing “as administratrix.”* 


—The fact that a petition for parti- 
tion of the estate of a decedent is 
signed by the widow “as administra- 
trix,’ the petition embracing her 
claim as widow and heir to a Share 
in the estate, and containing a dis- 
tinct prayer that parjfition be had be- 
tween herself and the children, does 
not invalidate the proceedings, as be- 
ing instituted by a person having no 
interest in the partition. Robinson 
Vv. Fair, 128 U. S.53)'9- SCt 30, 32 E: 
ed. 415. 

70. See cases infra this note. 

[a] Thus (1) in the’ absence of 
statute or rule of court so providing, 
a bill, petition, or complaint in an 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 370-374] 
{§ 370] O. Bill of Particulars. 


2 


rules of pleading :*? 


defendant.** 
elaim.‘* 


port it.7° 


[§ 371] P. Issues, Proof, and Variance—l. Scope 


action for partition need not be 


sworn to. Williams v. Capital Min., 
ete: Gos 153) Kyo %72,1.156 Sw. 409; 
Porter, 4 Heisk. (Tenn.) 


Martin v. 
407. (2) And, of course, verifica- 
tion is unnecessary where the stat- 
ute expressly so provides. Hall v. 
Snipes, 9 SW 388, 10 KyL 435. (3). 
And even though verification is re- 
quired by statute, the objection based 
on that ground is waived by failure 
to object and letting the cause ‘pro- 
ceed to judgment and sale. Dunning 
v. Dunning, 37 Ill. 306. 

71. See Pleading [31 Cyc 567]. 

W2uwDrakes Vou Drake, 312 -Mise.»:8; 
64 NYS 581. 

[a] Rule applied.—(1) Where de- 
fendant in possession without any 
title or record claimed an estate in 
fee derived from a deceased former 
owner as against the heirs at law 
who based their rights upon record 
evidence, defendant should be re- 
quired to give a bill of particulars as 
to the source of his title. Lewis v. 
Joiner, 5 NYSt 301. (2) Where one 
defendant, claiming as tenant by 
curtesy, sets up the fact that an heir 
had been born, thus entitling defend- 
ant to such tenancy, which fact was 
unknown to plaintiffs, plaintiffs are 
entitled to a bill of particulars set- 
ting up in detail the particulars of 
the birth. Bender v. Van Allen, 28 
Misc. 304, 59 NYS 885. (3) Where a 
defendant, while admitting the rights 
and interests alleged in the com- 
plaint, denies of his own knowledge 
that the premises there described are 
the only lands within the state owned 
in common by the parties to the ac- 
tion, plaintiff, who has no knowledge 
of other lands thus owned, is en- 
titled to a bill of particulars. Cross- 
man v. Wyckoff, 32 App. Div. 32, 52 
NYS 314. 

73. Crossman v. Wyckoff, supra. 

74. Bennett v. Wardell, 43 Hun 
452, 6 NYSt 767. 

75. Smidt v.. Bailey, 132 App. Div. 
Pei lao; d16 NYS) 805. 

“Tt is not the purpose of a bill of 
particulars to compel a party to fur- 
nish to his adversary the evidence 
upon which he relies.” Smidt v. Bail- 
ey, supra. 

76. See Pleading [31 Cyc 673 —et 
seq]. “ 

Ws 42 Fed. 
609. 

[a] Matters within scope of is- 
sues.—(1) Where C, a party toa suit 
in partition, set up a claim to all of 
the property of the deceased owner 
under an agreement between her and 
a third person to execute mutual 
wills so that on the death of the 
survivor all the property of both 
would pass to C and her children, and 
all the parties in interest were made 
parties, allowing the administrator 
of decedent to proceed to establish 
a claim against such party due to 
decedent’s estate was within the 
scope of the issues. Ex p. Wilson, 84 


FAT Code Oid : 
4 


McClaskey v. Barr, 


é 


As in other civil 
actions,‘! so in actions for partition, a bill of par- 
ticulars may be required where from any cause a 
party is placed in such a situation that he cannot 
properly plead or prepare for trial unless he is ap- 
prised of the circumstances of his opponent’s case 
with more particularity than is required by the 
and in a proper ease a bill of 
particulars may be ordered for either plaintiff or 
However, no bill of. particulars on 
plaintiff’s claim ean be furnished where he sets up no 
claim but merely asserts that defendants have no 
And where the pleadings specify the na- 
ture of the claim, the party will not be required to 
disclose the evidence by which he intends to sup- 


PARTITION 
of Issues. 


tion.” 


ings.*° 


be admitted.*+ 


[§ 37 


S. C. 444; 66 SEH 675. (2) Where a 
petition shows plaintiffs to be own- 
ers of the land, subject to the unas- 
signed dower interest of the widow, 
conveyed by her to defendant, and 
defendant avers that the widow had 
dower and homestead, which she con- 
veyed to him, and that the land was 
sold to him also by the administra- 
tor, the averment relative to the sale 
controverts the petition, and is put 
in issue by a reply denying all aver- 
ments so far as they did this. Colvin 
v. Hauenstein, 110 Mo. 575, 19 SW 948. 
[b] Matters not put in issue.— 
Where defendants, other than B, filed 
their answer, consisting of a gen- 
eral denial and a paragraph that the 
defendants were the owners of the 
whole tract and demanding costs, the 
answer raised no issue as to the 
rights of B, as between himself and 


his codefendants. Milbourn ‘v. 

Baugher, 43 Ind. A. 35, 86 NE 874. 
78. See Equity § 676; Pleading 

[31 Cye 680]. 

aie Cal.—Miller v. Sharp, 48 Cal. 
Ill.—Dorman v. Dorman, 187 Ill. 


154, 58 NE 235, 79 AmSR 210. 

Ind.—Sauer v. Schenck, 159 Ind. 
373, 64 NE 84; Milbourn vy. Bougher, 
43 Ind. A. 35, 86 NE 874. 

Mich.—Hooper v. De Vries, 115 
Mich. 231, 73 NW 132. 

N. Y.—Havey Vv. sesuenen, 86 App. 
Div. 201, 56 NYS 889 

Or.—Walker v. Goldsmith, 14 Or. 
IRI 2 aye 

Pa.—In re Havir, 283 Pa. 292, 129 
ALOT: 

S. C.—Windham v. Howell, 78 S. C. 
187, 59 SE 852. 

Tex.—Jennings v. Borton, 44 Tex. 
Civ. A. 280, 98 SW 445; Wiedner v. 
Hell, (Civ. A.) 26 SW 781. 

{a] Thus where the validity of a 
guardian’s sale is disputed, the ques- 
tion of fraud therein cannot be raised 
where such matter is not put in is- 


sue. Walker v. Goldsmith, 14 Or. 
125% 2s 537. 
80. Walker v. Goldsmith, supra; 


Wiedner v. Hell, (Tex. Civ. A.) 26 SW 


781. 
S81. Shetterly vi “Axt, 37. Ind. Av 
687, 76 NE 901, 77 NE 865; Ober- 


meyer v. Behn, 123 App. Div. 440, 108 
NYS 289 [aff 195 N. Y. 588 mem, 89 
NE 1106 mem]; Ford v. Boone, 32 
Tex, Civ. AY550, 15 SW 3532 

{a] Thus, where defendant sets 
up adverse possession under tax leas- 
es, plaintiff may show under a denial 
of the existence, of the tax leases 
that they were not, and never had 
been, valid. Obermeyer v. Behn, 123 
App. Div. 440, 108 NYS 289 [aff 195 
N. Y. 588 mem, 89 NE 1106 mem]. 


82. See Equity § 676. 

mk See Pleading [31 Cyc 686 et 
seq]. 
tas Cal.—Miller v. Sharp, 48 Cal. 


Ind.—Sauer vy. Schenck, 
373, 64 NE 84. 


159 Ind. 
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General rules relating to the scope of the 
issues in pleadings’® apply in actions for parti- 


[§ 372] 2. Evidence Admissible under Pleadings 
—a. In General. 
prineiples*® no proof can be offered in actions for 
partition of matters not put in issue by the plead- 
The allegations and proof must agree.*° 
the other hand, any evidence which tends to disprove 
or prove an issue presented by the pleadings should 


In accordance with elementary 


On 


3] b. Evidence Admissible under Bill, Peti- 
tion, or Complaint. 
missibility of evidence under bills in equity’? and 
complaints or petitions®’* apply in actions at law 
and suits in equity for partition.*+* 

[§ 374] c. Evidence Admissible under Plea or An- 


General] rules governing the ad- 


Mich.—Eberts v. Fisher, 44 Mich, 
bob, 7 SNIW 2015 

Minn.—McArthur vy. Clark, 86 
Minn. 165, 90 NW 369, 91 AmSR 333. 

Tex.—Wooten v. Dunlap, 20 Tex. 
183. 

[a] A general allegation of own- 
ership (1) in the complaint is suf- 
ficient to authorize the admission of 
proof of any legal title. McArthur 
v. Clark, 86 Minn. 165, 90 NW 369, 
91 AmSR 333. (2) And according to 
some decisions under such an allega- 
tion proof may be made of any title 
whether legal or equitable... Shetter- 
ly v. Axt, 37 Ind. A. 687, 76 NE 901, 
V7 865. Compare Wiedner v. 
(Tex. Civ. AS) 4.26 SW 278i 
(where the petition did not allege 
that plaintiffs claimed title through a 
resulting trust, evidence as to the 
existence of such trust was held in- 
admissible, and the right to a parti- 
tion must be determined according to ~ 
the legal title). 

[b] Advancement of full interest 
in estate.—An averment in a com- 
plaint for partition among heirs that 
one of the defendants had been ad- 
vanced his full share of the estate 
does not put in issue his right or 
title in the common property of the 
estate. Sauer v. Schenck, 159 Ind. 
373, 376, 64 NE 84 (‘‘when the ques- 
tion in the case is simply one of di- 
viding the common estate inherited 
from the ancestor, no question of title 
among the partitioners is settled by 
the decree. Issues may be .formed 
in such cases in the usual way, and 
titles established and quieted among 
the parties; but in the absence of 
such issues there can be no adjudi- 
cation beyond a division of the prop- 
erty’’). 

[ce] Impossibility of making al- 
lotment in kind without injury.—Un- 
der a statute providing that “if it be 
alleged in the complaint and estab- 
lished by evidence, or if it appear 
by the evidence without such alle- 
gation,” that lands in a suit for par- 
tition cannot be divided without in- 
jury, the court may order a sale 
thereof, evidence that such division 
cannot be made without injury is ad- 
missible, although the complaint con- 
tains no ‘allegation to that effect since 
the manner in which the partition 
is to be made constitutes no part of 
the cause of action but is merely 
a part of the relief. Bartlett v. 
Mackey, 130 Cal. 181, 182, 62 P 482. 

[ad] Liability of defendants for 
rents.—In trespass to try title and 
for partition a petition alleging that 
plaintiff and three of defendants were 
joint owners of the land, that the oth- 
er defendant forcibly took possession 
thereof, and appropriated the rents 
and revenues during specified years 
to the exclusion of the real owners is 
sufficient to admit evidence that the 
latter defendant was liable to plain- 
tiff for rents. Ford vy. Boone, 32 Tex, 
Civ. “A. 550,°75 SW 353. 
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swer.®5 


Under the general issue. 


of the suit.9° 


Under the general denial in jurisdictions where 
the code system of pleading has been adopted,®! de- 


General rules governing the admissibility 
of evidence under pleas or answers®® apply in ae- 
tions at law and in suits in equity for partition.*? 
The general issue in an 
action of partition®® puts in issue all the material 
allegations of the petition or complaint and author- 
izes defendant to put in evidence all facts which, 
if proved, would prevent plaintiff’s recovery.®® 
it cannot be shown, under the general issue, that 
one of the petitioners conveyed his share pending 
suit, because this plea has reference only to a state 
of facts existing at the time of the commencement 


PARTITION 


Proof. 


But 


rianee which is 


fendant may controvert, by evidence, any and all 


85. Necessity for supplemental 
answer setting up matters arising 
after commencement of action see 


supra § 368. 

86. See Equity § 676 et seq; 
Pleading [31 Cyc 687 et seq]. 

87. See cases infra this note; and 


notes 88—92. 

[a] Thus (1) a defendant ina suit 
in equity cannot avail himself of 
matters of defense not set up in the 
answer. Dorman v. Dorman, 187 Ill. 
154, 58 NE 235, 79 AmSR 210; In re 
Havin, 283) Pa. 292, 129) A 2101. —. (2), 
And evidence of matters constituting 
a defense which are inconsistent with 
the allegations of the answer is not 
admissible. Hooper v. De Vries, 115 
Mich. 231, 73 NW 132. 


88. See supra § 346. 

8s9. Hunt v. Hazelton, 5 N. H. 216, 
20 AmD 575; McKee v. Straub, 2 
Binn. (Pa.) 1; Bates v. McCrory, 3 


Yeates (Pa.) 192; Bethel v. Lloyd, 1 
Dalla 2,41 led. 11: 

[a] Thus under this plea defend- 
ant may show: (1) That petition- 
er had no such interest in the land 
as alleged in the petition. Hunt v. 
Hazelton, 5 N. H. 216, 20 AmD 575. 
(2) That defendant had a good and 
valid title in the land in dispute su- 
perior to plaintiff's title. Ross v. 
Pleasants, 11 Pa. 353, 355 (‘“Whether 
the parties hold together and undi- 
vided, is the very issue created by 
the plea of non tenent insimul, and if 
one has a perfectly good title for the 
whole premises he cannot hold in 
common with him whose title is 
worth nothing’). (3) That defend- 
ants never had any estate in the land. 
Hunt v. Hazelton, supra. (4) That 
some of the defendants were not ten- 
ants of the freehold, but only tenants 
at will. McKee v. Straub, 2 Binn. 
(Pa.) 1 (“The word ‘tenet’ in a writ 
always implies a tenant of the free- 
hold’’); Bethel v. Lloyd, 1 Dall. (Pa.) 
2, 14L. ed. 11. (5) That the parties 
to the action had agreed on a parti- 
tion in pais, and had actually exe- 
cuted the same. Bates v. McCrory, 
3 Yeates (Pa.) 192. 

90. Upham v. Bradley, 17 Me. 423. 

[a] Special plea is necessary to 
render matter of this character avail- 


able. Upham v. Bradley, 17 Me. 423. 
91. See supra § 346. 
92. Gorski v. Zitkov, 104 Conn. 


338, 132 A 912; Whitney v. Whitney, 
171 N. Y. 176, 68 NE 834; Smith v. 
Butler, 85 Tex. 126, 19 SW 1083. 

[a] Thus (1) where the complaint 
alleges that the parties are seized in 
fee and entitled to the property 
as heirs of an intestate, defendant 
may, under the general denial, prove 
the execution of a will by decedent, 
devising the property so as to ex- 
elude plaintiff from any interest 
therein. Whitney v. Whitney, 171 N. 
Y. 176, 68 NE 834. (2) Where a pe- 
tition for partition of community 
property, which had been devised un- 
der the husband’s will, alleged plain- 
tiff’s ownership of a part thereof by 
inheritance from the wife, and sought 


relief against a threatened injury by 
defendants, who claimed under the 
will, which injury could only result 
from the exercise of a hostile claim 
of right, and made the will part of 
the petition, it may be inferred there- 
from that defendants asserted a hos- 
tile claim; ‘and they may, under a 
plea of the general denial, introduce 
evidence of the wife’s election to 
take under the will, to show that 
plaintiff had no such right as asserted 
in the petition. Smith v.. Butler, 85 
Tex. 126, 19 SW*1088: 

[b] In Indiana (1) by force of 
special statutory provision, where the 
complaint puts title in issue and 
seeks to quiet title, defendant may, 
under the general denial, give in evi- 
dence every defense he may have, 
either legal or equitable. Hawkins 
v. Taylor, 128 Ind. 431, 27 NE 1117; 
Luntz v. Greve, 102 Ind. 173, 26 NE 
128. (2) And the general denial puts 
plaintiff’s title in issue. Hawkins v. 
Taylor, supra. (3) But where the 
complaint does not tender the issue of 
title, the general denial does not have 
such effect, but some _ affirmative 
pleading on the part of defendant is 
necessary since without pleadings 
putting the title in issue, it cannot 
be in issue “on the pleadings” within 


the meaning of the statute. Luntz v. 
Greve, supra. _ 
93. See Equity § 678; Pleading 


[31 Cye 700 et seq]. 

94. See case infra this note. 

[a] In Vermont, under a statute 
providing that, if the petitioner in an 
action for partition holds a less share 
than he claimed in his petition, judg- 
ment shall be rendered that partition 
be made according to the title of the 
respective owners, it has been held 
that if, on trial of a petition for par- 
tition, it appears that the parties are 
tenants in common of only part of 
the premises described in the peti- 
tion, the court will proceed to make 
partition, or sale as the case may re- 
quire, of that part. It was said that 
‘St would . be narrowing the 
meaning of the act to construe the 
word ‘share’ to apply only to undi- 
vided interests and not to superficial 
area.” Baldwin v. Aldrich, 34 Vt. 
526, 5381, 80 AmD 695. 

95. Chapman v. York, 208 Ala, 274, 
94 S 90; McConnell v. Pierce, 210 Ill. 
627, 71 NE 622; Glos v. Carlin, 207 
Ill. 192, 69 NE 928; Lester v. ‘Har- 
ward, 173 N. GC, 83, 91 SE 698. 

[a] Rule applied.—(1) A bill 
founded on the allegation that there 
never was any acquisition of title by 
a railway “company by its proceed- 
ings to condemn land cannot be sus- 
tained by showing that the company 
lost the title to the property con- 
demned by abandonment or nonuser. 
Chicago, ete., R. Co. v. Chamberlain, 
84 Ill. 333. (2) Where the pleadings 
raised issue of whether plaintiff and 
defendant were tenants in common 
while the issue submitted to the 
jury was as to plaintiff’ s sole seizin, 
there was a variance which will not 


[§§ 374-375 


facts which plaintiff is bound to establish to make 
out his cause of action.®? 

[§ 375] 3. Variance between Allegations and 
In accordance with elementary rules®* the 
proofs in proceedings for partition, except so far 
as the rule may have been modified by statute,°* 
in order to be effectual, must correspond substan-. 
tially with the allegations of the pleadings or there 
will be a fatal variance.®° 
riances which are immaterial and do not affect the 
determination of the questions in issue between the 
parties are not fatal to a recovery.®® 


On the other hand, va- 


And a va- 
not caleulated to mislead or sur- 


prise the opposite party must be considered imma- 
terial and will be disregarded.°* 


~ 

support a verdict for plaintiff, since, 
in the absence of admissions, it would 
not follow from defendant’s sole seiz- 
in that the parties were not tenants 
in common. Lester v. Harward, 173 
N.C. 83, 91 -SE 698. (3) A bill al- 
leging only complainant’s one-sixth 
interest in the reversion is not sup- 
ported by the evidence where it is 
shown that the will of complainant’s 
testate gave testate’s wife a life es- 
tate which life estate complainant 
had also acquired by deed. Chapman 
v. ‘York, 208 Ala. 274, 94 S 90. (4) 
Where a bill alleges that certain par- 
ties, joined as defendants, claim an 
interest in the land, and such defend- 
ants, by way of defense, set up title 
in their own right under certain 
deeds, but the evidence shows that 
they have no beneficial interest in the 
land, but hold the same as trustees 
for others who paid the considera- 
tion for the conveyances, their de- 
fense cannot be sustained. Stokes 
v. Riley, 121 Ill. 166, 11 NE 877. 

[b] What not a variance.—(1) 
Where plaintiff, in pleading his title, 
alleged that his interest descended to 
him as one of the ‘heirs of R, and that 
the proof showed that he inherited 
through his mother and another, who 
derived from R, there was no variance 
between the pleading and the proof, 
since the title shown was the same 
as the one pleaded. Bartell v. Kelsey, 
(Tex. Civ. A.) 59 SW 631. (2) There 
is no variance between a bill alleg- 
ing that on a landowner’s death his 
children became seized in fee as ten- 
ants in common of an undivided share 
eacn in his lands, and proof that their 
estate was subject to the widow’s 
right of dower and homestead, since 
the heirs in technical language were 
severally seized in fee of their re- 
spective shares. Holman v. Gill, 107 
Ill. 467. 

96. Holman v. Gill, supra; Burg- 
hardt v. Van Deusen, 4 Allen ce 
374; Wright v. McCormick, 67.N. C. 
27; Kalteyer v. Wipff, 92 Tex. 673, 
52 ‘SW 63; Hunstock v. Roberts, (Tex. 
Civ. A.) 55 SW 514. 

97. Wright v. McCormick, 67 N. C. 
27; Hunstock v. Roberts, (Tex. Civ. 
A.) 55 SW 514. 

[a] Tllustrations.—(1) The issue 
made by the pleadings having refer- 
ence alone to the property described 
in plaintiff’s petition, and no issue 
being made as to the title under 
which both plaintiffs and defendants 
‘claim, a slight difference between 
the description in the petition and 
that contained in deeds offered in 
evidence is immaterial. Kalteyer v. 
Wipff, 92 Tex. 678, 62 SW 63. (2) 
If, in setting forth the petitioners’ 
title, it is alleged that at a particu- 
lar term of court partition was made 
of a lot of land, by which the share 
of one of several tenants in common 
therein was set out to him, and the 
petitioners claim to own an undivided 
share of the residue, proof that the 
former partition was made at a dif- 
ferent term of court from that which 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 376-380] 


{§ 376] Q. Evidence®s—1. Burden of Proof—a. 
General rules governing burden of 
proof or matters to be proved®® apply in actions at 
law and suits in equity for partition. 

[§ 377] b. On Plaintiff—(1) In General. 
tiff must prove all material allegations of his plead- 
ings which are denied by the plea or answer.? 

The burden of proof is 
on plaintiff to show either that he was in posses- 
sion at the time of the commencement of the ac- 
tion,* or that he was entitled to immediate posses- 
sion,* where such possession is essential to his right 


In General. 


[§ 378] (2) Possession. 


to ask for partition.® 


[§ 379] (8) Holding in Cotenancy. Since there 
ean be no partition of land which is not held in co- 
tenancy® and it is indispensable that the bill, com- 
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Plain- 


[47 C.J.] 419 


to be partitioned is so held,’ the burden is on plain- 
tiff to establish this fact,’ even though defendants 
make default.® It is not necessary, however, to show 
the mode of creation of the cotenancy?® since it is 
immaterial how the cotenanecy was created.'? 

[§ 380] (4) Title'?—(a) In General. 
actions at law and suits in equity, the burden is on 
plaintiff to prove title in himself in the land sought 
to be partitioned,!* even in case of a default on the 
part of defendants.** 

Part of title from common source. 
the parties to a partition suit claim title from a 


in 


Both 


Where all of 


common source, it is sufficient to prove the deriva- 


plaint, or petition should show that the land sought 


is alleged is an immaterial variance. 
Burghardt v. Van Deusen, 4 Allen 
(Mass.) 374. (3) Plaintiff sued de- 
fendants for partition of cattle in 
defendants’ possession, claiming one- 
half interest therein under an execu- 
tion sale against one of defendants. 
Defendant whose interest plaintiff 
claimed alleged in his answer that 
plaintiff claimed under an execution 
sale of date March 9, 1899. Plaintiff, 
by supplemental petition, alleged 
that the sale under which he claimed 
took place March 17, 1899. It was 
held that it was error to refuse 
to receive the execution in evi- 
dence for the reason that it showed 
that the sale took place on March 
9th, as the variance did not mis- 
lead defendant. Hunstock v. Rob- 
erts, (Tex. Civ. A.) 55 SW 514. 

98. Evidence authorizing particu- 
lar relief: 
Generally see infra §§ 547-549. 
Sale for division see infra §§ 472—474. 


99. See Equity §§ 672-675; Evi- 
dence §§ 14-24; Pleading [31 Cyc 
674 et seq]. 


1. See infra §§ 377-383. 

2. Ala.—McMillan v. McMillan, 22 
Ala. 322, 80 S 404. 

Tll.—Tanner v. Tanner, 326 Ill. 302, 
T50 NE 16. 

Ind.—Shaw v. Parker, 6 Blackf. 
345. 

Iowa.—S 
402, 202 NW A 

Ky.—Navier v. Combs, 204 Ky. 774, 


265 SW 313. 
Mandal, 28 la. 


La.—Mandal v. 
Ann. 556. 

Me.—Gilman v. Stetson, 16 Me. 124. 

Miss.—Ingram v. War, 13 Miss. 746. 

Mo.—Pullen v. Hart, 293 Mo. 61, 
238 SW 437. 

N. Y¥.—Whitney v. Whitney, 171 N. 
Y. 176,63 NE 834. 

N. C.— Lester v. Harward, 173 _N. C. 
83, 91 SE 698. 

Oh.—Harman v. Kelley, 14 Oh. 502, 
45 AmD 552. 

Or.—Frye v. Moffet, 50 Or. 495, 93 
ade sino 

S. C.—Campbell v. Stewart, 100 S. 
C. 144, -84 SE 415; Brock v. Nelson, 
PADS AOS Cafe Oe OEE 

Tex.—Green v. Churchwell, (Civ. 
AL) 222 SW 341:>>Banks- v. “Blake, 
(Civ. A.) 143 SW 1183. 

Wash.—Hvde v. Britton, 41 Wash. 
PASO bes OU. 

W. Va.—Elkins v. Hare, 142 SE 


afk 
g.—Halton v. Thanet, 2 W. BI. 
1134 *56 Reprint 669. 

And see infra §§ 378-382. 

{a] Thus, where defendant, in ac- 
tion for partition of an intestate’s 
land, denied the rights of plaintiffs 
therein, plaintiffs were bound to prove 
that they were heirs and that the 
land sought to be partitioned was a 
part of the intestate’s estate, and 
failing to identify as such the land 
‘described in their complaint, a non- 
suit and dismissal of the complaint 
were proper. Brock v. Nelson, 29 S. 
C. 49, 6 SE 899. 

{[b] Absence of administration and 

S| 


nonexistence of debts.—In Alabama, 
where, in a suit brought under Code 
(1923) § 9331 et seq, the answer 
admitted title from a deceased an- 
cestor set up in complainant’s bill, 
it was held that the pleadings did 
not place the burden on complainant 
to show that there was no administra- 
tion of the estate and no debts due 
by decedent. Leddon y. Strickland, 
(Ala.) 118 S 651. 

ae Frye v. Moffet, 50 Or. 495, 93 P 


4. Stout v. Ruschke, 199 Iowa 402, 
202 NW 88. 

5. See supra §§ 107, 324. 

6. See supra § 73. 

LE See supra § 326. 

Ala.—McMillan vy. MeMillan, 22 
Ae 322, 80 S 404. 

Ill.—Tanner v. Tanner, 326 Ill. 302, 
157 NE 161; McConnell v. Pierce, 210 
Ill. 627, 71 NE 622; Ruddell v. Wren, 
208 Ill. 508, 70 NE 751. 

Iowa.—Stout v. Ruschke, 199 Iowa 
402, 202 NW 88. 

N. C.—Lester v. Harward, 173 Nxe! 
83, 91 SE 698; Huneycutt v. Brooks, 
116 N. C..788, 21 SE 558. 

Oh.—Harman v. Kelley, 14 Oh. 502, 
45 AmD 552. 

Or.—Frye v. Moffet, 50 Or. 495, 93 
Pi353; 

Ae —Banks v. Blake, (Civ. A.) 143 
SW 1183. 

9. Shaw v. Parker, 6 Blackf. (Ind.) 


Hed Lease v. Carr, 5 Blackf. (Ind.) 
10. Meadowcraft v. Woods, 76 Ind. 


A. 317, 182 NE 267. 

11. See supra § 165. 

12. Character of proof necessary 
to establish title see infra § 387. 

Effect of admission of title see su- 
pra § 350. 


wee Ala.—Carroll v. Fulton, 41 S 
Ind.—Shaw v. Parker, 6 Blackf. 
345; Lease v. Carr, 5 Blackf. 353. 


Iowa.—Stout v. Ruschke, 199 Iowa 
402, 202 NW 88. 

Ky.—Napier v. Combs, 204 Ky. 774, 
265 SW 313; Hall v. Profit, 193 Ky. 
387, 236 SW 575. 

La.—Aucoin v. Engeron, 165 la. 
819, 115 S 576; Thibodeaux Vv. Thibo- 
deaux, 112 La. 906, 36 S 800. 

Me.—Gilman v. Stetson, 16 Me. 124. 

Mo.—Pullen v. Hart, 293 Mo. 61, 
238 SW 437; Millington v. Milling- 
ton, 7 Mo. 446. 

N. J.—Grassman v. Badgley, 90 N. 


J. Eq. 203,/106° A 373 

N. Y.—Cramp v. Dady, 162 App. 
Div. 321, 147 NYS 619; Wischer v. 
Langlotz, 114 App. Div. 903, 100 NYS 
578; Hamilton v. Morris, 7 Paige 39; 
Larkin v. Mann, 2 Paige 27. 

N. C.—Shannon v. Lamb, 126 N. C. 
38, 3) SE 232. 

Oh. —Harman v. Kelley, 14 Oh. 502, 
45 AmD 552. 

S. C.—Cave v. Cave, 101 S. C. 40, 
85 SE 244; Campbell v. Stewart, 100 
S. C. 144, 84 SE 415; Gilreatth v. Fur- 
man, 57 S.C. 289, 35 SE 516; Gibson 
Vv. Brown, 10 S.C. Li, 326. 

Tex.—Green v. Churchwell, (Civ. 
A.) 222 SW 341; Laferiere v. Rich- 


tion of title from the common source.?® 
necessary to go further and prove title in the per- 
son under whom they claim,'® especially when the 


It is not 


ards, 28 Tex. Civ. A. 63, 67 SW 125. 

Wash. —Hyde v. Britton, sale Wash. 
Ole Sore SOs 

W. Va.—Orum v. Rose, 74 Ww. Va. 
164, 81 SE 719. 

Eng. —Halton v. Thanet, 2 W. BI. 
1134, 96 Reprint 669. 

[a] One who intervenes and sets 
up a claim as cotenant to an undivid- 
ed interest in the premises sought to 
be partitioned has the burden of 
proving his title where the other par- 
ties to the action deny his right and 
plead sole seizin. McKeel v. Hollo- 
man, 163 N. C. 132, 79 SE 445. 

14. Shaw v. Parker, 6 Blackf. 
(Ind.) 345; Lease v. Carr, 5 Blackf. 
(Ind.) 353; Grassman v. Badgley, 
90-—N. J. Eq. 203, 106 A 373; Griggs 
v. Peckham, 3 Wend. (N. Y.) 436; Hal- 
ton v. Thanet, 2 W. Bl. 1134, 96 Re- 
print 669. 

“Where a default has been entered 
. . . the proof which we will re- 
quire in cases of this kind will be 
such as in an action of ejectment 
would be considered as establishing 
a prima facie right in a plaintiff to 
recover the premises claimed by 
him.” Griggs v. Peckham, supra. To 
same effect Grassman v. Badgley, su- 


pra. 

15. Bowen v. Swander, 121 Ind. 
164, 22 NE 725; Pullen v. Hart, 293 
Mo. 61, 62, 238 SW 4387; Hughey v. 
Mosby, 31 Tex. Civ. A. 76, 71 SW 395; 
Senos v. Hannah, 9 Gratt. (50 Va.) 

“Tf there be a common source of 
title, (1) admitted, (2) assumed or 
(3) proved, then, in either case, plain- 
tiff can rest upon this common source 
and make proof of title from such 


common source forward.” Pullen v. 
Hart, supra. 
[a] What constitutes common 


source of title—(1) To constitute 
common source of title both parties 
must claim through the same person 
or persons (Pullen v. Hart, 293 Mo. 
61, 238 SW 437); (2) and if one 
party claims through a-single indi- 
vidual, and the other claims through 
two or more individuals, one of which 
is the same through which the first 
party claims, there is no common 
source of title (Pullen v. Hart, su- 
pra). (8) And in an action between 
heirs for partition, where defendants 
claimed that decedent was without 
title, although in possession, and that 
he surrendered such possession to 
defendants, and with his consent they 
respectively procured patents from 
the commonwealth, or deeds from the 
owners of the legal titles, and there- 
after lived in peaceable adverse pos- 
session, and that the ancestor never 
claimed to own the same, the parties 
did not claim from common source. 
Hall Ve Profit, 193 Ky..387,) 236 Swe 

16. U. S.—Richmond Cedar Works 
v. Kramer, 267 Fed. 723. 

Ill.—Reuter, v--Stuckart, 1315 nik 
529, 54 NE 1014; O’Melia v. Mul- 
larky, 124 Ill. 506, 17 NE 36. 

Ind.—Bowen v. Swander, 121 Ind. 
164, 22 NE 725. 
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pleadings admit that such person was seized in fee 
to a part of the premises.17 On the other hand, if 
all the parties do not claim title from a common 
souree, plaintiff must trace his title back to its be- 
ginning,** and prove title in the person through 
whom he claims.?® 

[§ 381] (b) Plaintiffs Claiming as Heirs. Where 
plaintiffs claim title as heirs, the burden is on them 
to prove that they are heirs,?° and the fact that 
defendants denied the allegation of the complaint 
that plaintiffs were seized in fee did not throw upon 
defendants the burden of proving that plaintiffs were 
illegitimate.?! If the ancestor’s title is denied, the 
burden is on plaintiff to prove title in the ancestor.?? 
If plaintiffs claim as heirs, notwithstanding an ap- 
parent devise by decedent of the property sought 
to be partitioned, the burden is on Oba to es- 
tablish the invalidity of the devise.?° 

[§ 382] (5) Respective Interests or. Moieties. 
Where plaintiff must set out not only the interests 
or moieties of plaintiff in the lands sought to be par- 
titioned, but also those of defendants so far as they 
are known or ean be ascertained by him,?* the bur- 
dén of proof is on him to establish fhe averments 
of the pleading in this regard.?° 
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[§ 383] c. On Defendant. Defendant must prove 
all matters in avoidance or new matter set up by 
way of affirmative defense in his plea or answer, 
which is controverted by plaintiff.2° Thus, if the 
defense set up by defendant is adverse possession 
of one of the cotenants under whom he claims, the 
burden is on defendant to establish some notorious 
act of ouster or adversary possession brought home 
to the knowledge of the others.**. Where all the 
parties claim title through a common source, but 
defendant claims ownership to the entire estate by 
parol gift from the ancestor, he has the burden of 
proving this fact.28 If defendant admits that title 
had been in a person named by plaintiffs, but as- 
serts the divestiture of that title,?® or admits that 
plaintiff had an interest in the land but denies that 
it was a beneficial interest,?° or setstup that prop- 
erty sought to be partitioned by his wife’s heirs con- 
stituted his homestead,*+ the burden is on him to 
prove these facts. If an agreement for partition?” 
or an executed prior partition by agreement*® is set 
up by defendant, the burden is on him to prove it, 
and in case of an executed agreement, he must also 
show the particular lot assigned to him.**# 
principles 


Ky.—Burchett v. Clark, 162°. Ky. 
586, 172 SW 1048; Kidd v. Bell, 122 
SW 232; Heard v. Cherry, 92. SW 
551, 29 KyL 106. 

Md.—Calwell v. Boyer, 8 Gill & J. 


136. 
Mo.—Pullen v. Hart, 293 Mo. 61, 
238 SW 4387. 


Ss. C.—McGowan v. Reid,-33 S. C. 
169, 11 SE 685: 

Tex.—Hughey v. Mosby, 31 Tex. 
Civ, AL 76. 71 gw 395; Smith v. Da- 
vis, 18 Tex. Civ. A. 563, 47 SW 101. 


Va.—Hannon v. Hannah, 9 Gratt. 
(50 Va.) 146. ; 
17. O’Melia v. Mullarky, 124 Ill. 


506, 17 NE 36. 

Hall v. Profit, 193 Ky. 387, 236 
>; Pullen v. Hart, 293 Mo. 61, 
238 SW 4387. : 

19. Carroll v. Fulton, (Ala.) 41S 
741; Napier v. Combs, 204 Ky. 774, 
265 SW 313; Hall v. Profit, 193 Ky. 
381, 206) SWE Oiioe 

fa] Rule applied.—Where, in a 
suit to have land sold for division, 
complainants claimed as grantees of 
a child of the deceased owner of the 
land, which constituted decedent’s 
homestead, the child having conveyed 
after majority, the burden was on 
complainants to show the vesting of 
title in the widow and minor chil- 
dren by reason of the fact that the 
estate was insolvent, or the home- 
stead was all the land that decedent 
owned at his death. Carroll v. Ful- 
ton, (Ala.) 41 S 741. 

20. Fischer v. Langlotz, 114 App. 
Div. 903, 100 NYS 578; Cave v. Cave, 
101 S. C. 40, 85 SE 244. . 

[a] Amendment of action of tres- 
pass to try title to claim partition.— 
If in an action of trespass to try 
title plaintiffs amend so as to claim 
partition, proof of heirship of all 
parties taking by descent from heirs 
of the party from whom the estate 
descended then becomes necessary, 
although in no way affecting the ex- 
tent of the interest held by the par- 
ties as cotenants. Johns v. North- 
cutt, 49 Tex. 444 (this is because it 
is necessary that all of the parties 
be before: the court). 

LOLS. 1G: °403 


21. Cave v. Cave, 
85 SE 244. 

22. Napier v. Combs, 204 Ky. 774, 
265 SW 313; Simmons’ Est., 4 PaLJR 
204, 7 PaLJ 360; Orum v. Rose, 74 
W. Va. 164, 81 SE 719. 

[a] A creditor has such an inter- 
est in the estate (1) of a decedent that 


[§ 384] 2, Presumptions. General 


he may require the heirs, in proceed- 
ings for partition of the inheritance, 
to prove that the estate belonged to 
decedent. Simmons’ Est., 4 PaLJR 
204%. Pals S60 ej) But this rule 
Géo6uld apply only to such creditors 
as appeared and required such proof, 
since, after the lapse of a long period 
of time, the presumption arises that 
there are no outstanding debts 
against the estate of decedent. An- 
derson v. Smith, 3 Mete. (Ky.) 491. 

{[b] -Conveyance of land by ances- 
tor.—If defendant sets up title by a 
conveyance of the premises sought 
to be partitioned by the ancestor, the 
burden* of proof is on plaintiff to 
show the invalidity of the convey- 
ance by reason: of fraud, undue in- 
fluence, or mental incapacity of the 
grantor. Orum’ vy. Rose, 74 PW. 
164, 81 SE 719. 

23. Fischer v. Langlotz, 114 App. 
Div. 903, 100 NYS 578. 

24. See supra § 334. 

25. Meadowcraft v. Woods, 76 Ind. 
A. 317, 132 NE 267; Joyce vy. Dyer, 
189 Mass. 64, 75’ NE 81, 109 AmSR 
603; Harman v. Kelley, 14 Oh. 502, 
45 AmD 452; .Hess v. Webb, (Civ. 
A.) 113 SW 618 [aff 103 Tex. 46, 123 
SW 111]. 

[a] Petitioner is not entitled to 
judgment for any share, merely on 
proof that he is a deScendant of one 
who owned an undivided portion of 
the land, without any evidence to 
show how many descendants there 
are, or that he is the oniy descendant. 
The burden is on petitioner to estab- 
lish not only the existence of his 
right but the extent and measure of 
it. » Savery v. Taylor, 102 Mass. 509. 
To same effect Joyce v. Dyer, 189 
Mass. 64, 75 NE 81, 109 AmSR 603. 


26. Ark.—Beattie v. McKinney, 
160 Ark. 81, 254 SW 338. 
Ga.—Hall v. Collier, 146 Ga. 815, 


92 SE 536: 
Ill.—Page v. Page, 301 Ill. 191, 133 


he 658; Walton v. Walton, 70 I11. 
42. 

Ind.—Overturf v. Martin, 170 Ind. 
308, 84 NE 531; Garretson v. Garret- 
son, 43 Ind. A. 688, 88 NE 624. 

Iowa.—Parker vy. Stewart, Morr. 


419. 


Mich.—Hooper v. De Vries, 115 
Mich. 231, 73 NW 1382. 
Mont.—Hurley v. O’Neill, 81 Mont. 


505, Ton Pe242. 

N. C.—Boyd vy. Suncrest Lumber 
Co., 185 N. C. 559, 117'SH 714; ‘McKeel 
Vv. ‘Holloman, 163 N. C. 132, 79 SE 


445; Shannon vy. Lamb, 126 N. C. 38, 
35 SH 232. 

Pa.—In re Naglee, 52 Pa. 154. 

Tex.—Cooley v. Buie, (Commn. A.) 
291 SW 876; Pynes v. Pynes, (Civ. 
A.) 225 SW 777; Evans y. Fortner, 
(Civ. A.) 198 SW 626. 

BR AY eS) 


Va.—Hagan vy. Taylor, 
65. SE 487; Brooks v. Hubble, 27 SE 
585; Pillow v. Southwest Virginia 
92 Va. 144, 23 SE 32, 53 


Impr. Co., 
AmSR 804. 

[a] Illustrations.—(1) In pro- 
ceedings to partition land included in 
the boundary described by a _ state 
grant to plaintiff's predecessor in ti- 
tle exempting prior grants of lands 
therein to others, where defendant 
contended that the land was part of 
that excepted, the burden of show- 
ing the location thereof and title 
thereto was shifted to it, except as to 
so much only as plaintiff admitted 
defendant was entitled to. Boyd v. 
Suncrest Lumber Co., 185 N. C. 559, 
117 SE 714. (2) Where in partition 
by a widow who had not joined in 
her husband’s deed under which de- 
fendant claimed, défendant pleaded 
that plaintiff had no interest in the 
land because her husband had not 
performed the contract by which he 
acquired the land, but had surren-_ 
dered the same to his grantor, the 
burden of proof of such issue was on 
defendant. Overturf v. Martin, 170 
Ind. 308, 84 NE 531. 

[b] Notice of equitable rights ac- 
quired prior to purchase.—Where 
plaintiff has a clear record title, and 
he has shown a purchase of the in- 
terest he claims, and payment there- 
for, the burden rests on defendant to 
show notice of equitable rights ac- 
quired prior to the purchase. Hooper 
vege Vries, 115, Mich. 231) 73) NNW. 

od. 

27. Pillow v. Southwest Virginia 


Impr.. Co.,.92 Va. 144, 23 SH 32, 53 
AmSR 804. 

28. Beattie v. McKinney, 160 Ark. 
81, 254 SW 338. 

29. Hall v. Collier, 146 Ga. 815, 
92 SE 536. 

30. Garretson v. Shee 43 Ind. 


A. 688, 88 NE 624. 


31. Evans v. Fortner, (Tex. Civ. 
A.) 198 SW 626. 

32. Page v. Page, 301 Ill. 191; 133 
NE 658. 

33. Hurley v. O’Neill, 31. Mont. 
595, 79 P 242; Brooks v. Hubble, 


(Va.) 27 SE 585. 
34. Brooks v. Hubble, supra. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 384-385] 


governing presumptions®® apply in actions for par- 
tition.®® 

Issue in respect of title. Title to land not ordi- 
narily being an issue in proceedings for the parti- 
tion thereof,?7 the presumption is not that title is 
in issue, but that title is not in issue,?*® and this pre- 
sumption must yield only to statutory requirements 
that title shall be in issue.®® 

Title from common source. Where the parties to 
a partition suit claim title from a common source, 
title in such common source is conclusively pre- 
sumed for the purposes of the suit, although no deed 
or other muniment of such title has been introduced 
as evidence or is known to exist.*° 

Certificates of purchase of government land. 
Where complainant claims that his father had 
bought the land from the state as sixteenth section 
school land, evidence that the purchase-money notes 
were paid and that the vendee had remained in pos- 
session for many years raises the presumption that 
certificates of purchase were issued.** 

Adverse possession. In accordance with elemen- 
tary principles*? in actions at law and suits in eq- 
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uity for partition, the possession of one cotenant 1s 
presumed to be the possession of, and for the benefit 
of, all the cotenants.** But this presumption may 
be overcome by proper evidence and the possession 
shown to be adverse to that of the other cotenants.* 

Amount and purchase price paid by each cotenant. 
The court, in the absence of averment and proof as 
to how much of the consideration was paid by each 
of the two grantees to whom the land had been con- 
veyed by deed of purchase reciting a cash consid- 
eration, will presume that each paid an equal amount 
of the purchase price and that each is equally in- 
terested in the land.*® 

[§ 385] 3. Admissibility.4® General rules gov- 
erning the relevancy and materiality*® and com- 
petencyt® of evidence apply in actions at law and 
suits in equity for partition.*? 

Title. Subject to the rules governing the admis- 
sion of documentary evidence,®° deeds,°! patents,®>? 
wills,°* and other documents,°* if relied on as the 
source of title in a partition suit, are admissible to 
prove title. Where plaintiff claimed that he had 
bought the interest of his cotenant and took posses- 


35. See Evidence §§ 25-88. Cal.—Harrington v. Goldsmith, 136 {same grantor the deed last executed 
836. See cases infra this note; and | Cal. 168, 68 P 594. is .properly excluded in the absence 
notes 37-45. Conn.—MecWilliams y. Morton, 97]of evidence to show the invalidity 
{a] Presumption of no debts | Conn. 514, 117 A 557. of the deed first executed. Davis v: 


against estate of decedent arises aft- 
er lapse of a long period of time. 
Anderson v. Smith, 3 Metc. (Ky.) 491. 

[b] Presumption of regularity of 


110 NE 51. 
586. 


I1l.—Stowell v. Lynch, 269 Ill. 437, 
Ind.—Schafer v. Schafer, 


Pacific.Impri Co, Ale Cali4b, (50a sie 

{c] If petitioners claim title by 
descent and respondents claim under 
a deed from petitioner’s ancestor and 


93 .Ind. 


other proceedings.—Where, in an ac- 
tion for partition, the jury found 
that dower in the land had been 
assigned to a widow prior to her sec- 
ond marriage, the court will assume 
the dower proceedings to have been 
regularly conducted and that the 
heirs were parties to it and therefore 
estopped by the judgment therein. 
Wood vy. Sugg, 91 N. C. 93, 49 AmSR 
639. 

37. See supra § 89 et seq; 
eases infra notes 38-40. 

When title issuable fact: 
Admissibility-of evidence to show see 

infra § 385. 
Burden of proving see supra § 380. 
Sufficiency of proof of see infra § 

387. 


38., Finley v. Cathcart, 149 Ind. 
470, 48 NE 586, 49 NE 381, 68 AmSR 
292; Green v. Brown, 146 Ind. 1, 44 
NE 805; Davis v. Lennen, 125 Ind. 
185, 24 NE 885; Spencer v. McGon- 
agle, 107 Ind. 410, 8 NE 266; Luntz 
v. Greve, 102 Ind. 173, 26 NE 128; 
Fleenor v. Driskill, 97 Ind. 27; Mil- 
ler v. Noble, 86 Ind 520) Plank \v. 
Hinkle, 73 Ind. A. 663, 125 NE 479. 
Contra Crane v. Kimmer, 77 Ind. 215. 

39. Green v. Brown, 146 Ind. 1, 
44 NE 805. 

40. Pickens v. CTA War Va: 
422, 68 SH 354. 


and 


Stout, 


41. Wiley v. Wilhite, 201 Ala. 6388, 
79 S 110. 
42. See Joint Tenancy § 13; Ten- 


ancy in Common [38 Cye 21 et seq]. 

43. Winterburn vy. Chambers, 
Cale P70; S27 Pe 6583°eLbak Tourettesyv, 
Decker, 18 NYS 840; Pillow v. South- 
west Virginia Impr. Co., 92 Va. 144, 
23 SE 32, 53 AmSR 804. 

44, Winterburn v. Chambers, 91 
Cal. 170, 27 P 658; Hamby Mountain 
Gold Mines v. Calhoun Land, etc., Co., 
83 Ga. 311,'9 SE 831; MeArthur v. 
Clark, 86 Minn. 165, 90 NW 369, 91 
AmSR 3338. 

{a] Evidence sufficient to over- 
come presumption.—Lester v. Har- 
ward, 173 N. C. 88, 91 SE 698. 
also Joint Tenancy § 20; Tenancy 
in Common [38 Cye 25 et seq]. 

45. McWhorter v. Cox, 209 Ala. 
Ag OMS! MeL, 

46. As affected by pleadings see 
supra §§ 3872, 375. 


47. See Bvidence §§ 89-156. 
48. See Evidence §§ 157-162. 
49. Ala.— Gassenheimer v. Hugu- 


ley, 64 Ala. 


Ky.—Cherry v. Cherry, 162 Ky. 245, 
172 SW_505. 


La 
41.21 S 165. 

Me.—Norwood v. Packard, 125 Me. 
219, 132, A519; 

Md.—Lewis v. Lewis, 136 Md. 601, 
110 A 885. 

Mass.—Burghardt v. Van Deusen, 
4 Allen 374. 

Mo.—Whitelaw v. Rodney, 212 Mo. 
540, 111 SW 560. 

N. Y.—Fogarty v. Stange, 101 Misc. 
89, 166 NYS 691. 

‘N. C.—Riddle v. Riddle, 176 N. C. 
485, 97 SE 382. 

Siro ul wise 10.5 
307, 62 SE 320. 

Tex.—Cetti v. Wilson, (Civ. A.) 168 
SW 996. 

[a] Thus the court properly ex- 
cluded evidence that plaintiff in par- 
tition had several times left her de- 
ceased husband. McCleskey v. Mc- 
pois CREE MCV AS IASI C2.) 


ol] Laches.—As bearing upon the 
question of laches by heirs in waiting 
until their cotenant had conveyed the 
whole title before beginning suit 
against the grantee for partition, the 
facts that the grantee knew of the 
existence and rights of the heirs, that 
he knew his grantor had unques- 
tioned title to an undivided one-half 
interest in the land, and that he paid 
only about one half of what the land 
was worth, may be shown in connec- 


tion with the other circumstances. 
Stowell v. Lynch, 269 Ill. 4387, 438, 
110 NE 51. 


50. See Evidence §§ 900-1218. 

51. Mays v. Hedges, 79 Ind. 288. 

[a] Sufficiency of proof of execu- 
tion of deed.—In an action for parti- 
tion, wherein the real controversy be- 
tween the parties was whether or not 
plaintiff had joined with her husband 
in the execution of a, deed to one 
through whom defendant derived 
title, the pleadings alleged, and it 
was conceded, that plaintiff's husband 
had executed the deed, and the gran- 
tee testified, before the deed was of- 
fered in evidence, that plaintiff de- 
livered to him the deed with her sig- 
nature to it, saying, at the time, she 
had signed it. It was held that this 
was sufficient to authorize its admis- 
sion. Mays v. Hedges, 79 Ind. 288. 

{[b] If each opposing party claims 
under a different deed executed by the 


it is in dispute whether the deed exe- 
cuted by him covered the premises, 
respondents: cannot be allowed to in- 
troduce evidence of other deeds by 
him of other Jands not in dispute for 
the purpose of thus showing that he 
made distribution of all his land in 
his lifetime. Burghardt v. Van Deu- 
sen, 4 Allen (Mass.) 374. 

52. Harrington v. Goldsmith, 136 
Cal. 168, 68 P 594 

53. Norwood Ne ’ Packard, 125 Me. 
219, 182 A 519; Metz v. Metz, 106 S. 
(OF 514, 91 SE 864. 

[a] Effect of insufficient identifi- 
cation of land described by will.—In 
partition of land of which defendant 
claimed to. be a tenant in common of 
one third, a will under which defend- 
ant claimed is properly rejected 
where there was sufficient identifica- 
tion of the land described in the will. 
McKeel v. Holloman, 163 N. C. 132, 79 
SE 445. 

54. See cases infra this note. 

[a] Judgment.—If petitioner for 
partition claims title under a judg- 
ment he may show by parol evidence 
that his name was incorrectly stated 
in the judgment through mistake, 
since the identity cannot often, if 
ever, be proved in any, other way. 


Wood v. Le Baron, 8 Cush. (Mass. ) 
{[b] Officer’s return on a writ of 


possession showing that he had put 
the petitioner in possession is admis= 
sible as evidence of petitioner’s title 
in an action for partition. Law v. 
Ireson, 1 Allen (Mass.)}. 61. 

[c] Order of sale and return of 
sheriff showing a levy upon the prop- 
erty are admissible, where plaintiff 
acquired his title through a purchase 
at execution sale. Cetti v. Wilson, 
(Tex. Civ. ‘A:).168 SW 996. 

{d]. Unrecorded option.—Testimo- 
ny of one of the plaintiffs that two 
years before bringing the action they 
had’ given an option to sell their in- 
terestS was offset by his testimony 
that the option had been released, 
and objections to questions asked on 
cross-examination as to whether the 
witness could produce the option and 
the release were properly sustained; 
since the option was not recorded, it 
would have no weight as evidence of 
title of a stranger adverse to plain- 
tiffs. McWilliams y. Morton, 97 Conn. 
Bl 4 Lt CAMS 5 
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sion and held adversely before his cotenant con- 
veyed his interest to plaintiff, he may show, as tend- 
ing to establish his claim of adverse possession, that 
plaintiff paid nothing for the conveyance to him.°° 
In order to defeat the partition, title in fee to a 
part of the premises acquired by the adverse pos- | 
session of defendant may be given in evidence since 
it disproves the title of the petitioner.°®® 

On the question whether a 
parol partition was made,°’ the tax duplicate, show- 
ing an assessment to different persons of separate 
parcels claimed to have been allotted to them, is ad- 


Prior parol partition. 


missible.®§ 
Prohibition of partition by will. 


55. Layton v. Campbell, 155 Ala. 
220, 46 S 775, 130 AmSR 17. 

56. Harman v. Kelley, 14 Oh. 502, 
45 AmD 552. 
: ee Parol partition see supra §§ 
4-16. 

58. McSweeney v. McMillen, 96 
Ind. 298. 

59. See supra § 119. 

60. Whitelaw v. Rodney, 
540, 111 SW 560. 


212 Mo. 


61. See Evidence §§ 1730-1806. 
G2n Us: —Woods v. Woods, 184 
red, 159; Hayne v. Gould, 54 Fed. 


Ala.—Carroll v. Fulton, 41 S 741. 

Cal.—Flores v. De Flores, 55 Cal. 
A. 595, 204 P 54. 

Ida.—Leegat v. Blomberg, 15 Ida. 
496, 98 P 723: 

Tll.—Lynn v. Lynn, 10 Ill. 602. 

Towa.—Wright v. Cox, 209 NW 397; 
Schleuter v. Reinking, 173 NW 18; 
Daniels v. Butler, 169 Iowa 65, 149 
NW 265, 150 NW 1081. 

Kan.—Platt v. Woodland, 121 Kan. 
291, 246 P 1017. 

Ky.—Dotson v. Dotson, 194 Ky. 26, 
237 SW 1075; Hays v. Hays, 180 Ky. 
790, 203 SW 712; Hunt v. Hardin, 
172 Ky. 558, 189 SW 713; Simms v. 
Simms, 88 Ky. 642, 11 SW 665, 11 
KyL 131. 

La.—Hodge v. Hodge, 151 La. 612, 
92 S 134; Mandal v. Mandal, 28 La. 
Ann. 556. 

BAe a Nila v. Boyer, 8 Gill & J, 

Mich.—Miller v. Miller, 100 Mich. 
563, 59 NW 242. 

Minn.—Page v. McCurdy, 151 Minn. 
107, 186 NW 134; Fuller v. Johnson, 
139 Minn. 110, 165 NW 874. 

Mo.—Lease v. Bratton, 293 SW 140. 

N. J.—Hendershot v. Lawrence, 18 
A 774; Battin v. Battin, 94 N. J. Eq. 
497, 120 A 519, 521; Roll v. Everett, 
Te Ne de HO. 20; 650A 132 —reviv3s New, 
Eq. 697, 71 A 263, 17 AnnCas 11961]. 

N. M.—Bradford v. Armijo, 28 N. M. 
288, 210 P 1070. 

N. Y.—wNesbitt v. Thompson, 93 
Misc. 251, 157 NYS 166. 

N. C.—Trice v. Pratt, 21 N. C. 626. 

S. C.—Cayce Land Co. v. Guignard, 
124 S. C. 448, pacie SE 644; Ayer v. 
Hughes, 97 S. 255, 81 SE 510: Best 
v. Sanders, 31 s Ci 602, 9 SE 773. 

Tex.—Flenniken v. Foote, (Civ. A.) 
270 SW 903; Wilkerson v. Davis, 
(Civ. A.) ‘264 SW 545; Flach v. Zan- 
derson, (Civ. A.) 91 SW 348. 

Va.—yYoung v. Young, 109 Va. 222, 
63 SE 748. 

Wash.—Hyde vy. Britton, 41 Wash. 
Wins Sol bo Ol 

W. Va.—Orum v. Rose, 74 W. Va. 
164, 81 SE 719. 

See also cases infra notes 68, 64. 

63. See cases infra this note. 

{a] Evidence held sufficient: (1) 
To sustain judgment or decree for 
partition. Maloy v. Maloy, 168 Ark. 
629, 271 SW 13; Hammond v. North- 
western Constr., etc., Co., 19 N. D. 709, 
124 NW 427. (2) To sustain a judg- 
ment or decree for plaintiff. Nors- 
worthy v. Willoughby, 176 Ala. 145, 


Where the right 
to partition land depends upon the proper construce- 
tion of a will under which both parties claim and 


PARTITION 


al. 


for partition. 


evidence®? in determining whether it is sufficien 
or insufficient®* for the purposes for which it was 
introduced, in actions at law and in suits in equity 


[§ 387] b. Title.®® 
sufficiency of evidence to show title in actions of 
ejectment*®® or other actions involving title to prop- 


[§§ 385-387 


which one of the parties claims to prohibit a par- 

tition,®® the will is properly admitted in evidence, 

and also a plat of the land.°° 

[§ 386] 4. Weight and Sufficiency—a. In Gener- 
General rules*! apply as to the weight of the 


$63 


General rules governing the 


erty*" apply in actions for partition,®* in determin- 


57 S 717; Mohr v. Harder, 103 Nebr. 
545, 172 NW 753; Riley v. Whittier, 
100 Nebr. 107, 158 NW 446; Green 
v. Churchwell, (Tex. Civ. A.) 222 SW 
341; Peil v. Warren, (Tex. Civ. A.) 
187 SW 1052; Hughey v. Mosby, 31 
Mesa Cleat A cin Ont Wie o One, Loon LO. 
sustain judgment or decree for de- 
fendant. Austin v. Collier, 112 Ga. 
247, 37 SE 434; Wynn v. Kelley, 22 
SW 216, 15 KyL 81; Peil v. Warren, 
supra. (4) To show the possession 
of the land by all of the parties as 
tenants in commén. “Rich v. Smith, 
26 Cal., A.. 775, 148 P 545; Overlander 
v. Overlander, 115 Kan. 478, 223 P 
304. (5) To show that defendant 
was not in possession at the time 
the bill was filed by reason of which 
ejectment, rather than partition, was 
the proper remedy. Clark v. Zaleski, 
268 Ill. 427, 109 NE 321. (6) To show 
prior agreement for partition. 
Schmidt v. Schmidt, 311 Tll. 458, 143 
NE 75; Shelby v. Shelby, 192 Ky. 
304, 233 SW 726. (7) To show a prior 
partition by deeds of the parties. 
Armstrong v. Cashion, (Ark.) 16 SW 
Fulton v. Parker, 140 Ga. 66, 
Page v. Page, 301 Ill. 191, 
; Bumgardner v. Edwards, 
85 Ind. 117; Spicer v. Connor, 148 
App. Div. 334, 132 NYS 877, (8) To 
show that there had been no prior 
partition by agreement of the parties. 
Lawrence v. Lawrence, 307 Mo. 651, 


271 SW 754. 
64 See cases infra this note. 
[a] Evidence held insufficient: 


(1) To sustain judgment or decree 
for partition. Duffy v. Duffy, 243 Ill. 
476, 90 NE 697; La Plante v. Lee, 
83 Ind. 155. (2) To sustain judgment 
or decree for defendant. Burt v. 
Gooch, 37 Ga. A. 301, 139 SE 912. (3) 
To show that plaintiff or his prede- 
cessor had been in possession of the 
property within ten years preceding 
the commencement of the action as 
required by statute as a prerequisite 
to the right to maintain the action. 
Hyde v. Britton, 41 Wash. 277, 83 
P 307. (4) To show that the parti- 
tion made by the commissioners was 
unequal and unfair. Mulloy v. Mul- 
loys 23 M11 2853883 Nie Si (5) eho 
support a finding that one of the ten- 
ants had sold his interest to a co- 


tenant. Lincoln v. Wakefield, 237 Pa. 
97, 85 A’ 133. 
65. Proof of title from common 


source see supra § 380. 

66. See Ejectment §§ 224-246. 

67. See Entry, Writ of §§ ‘68-76; 
Trespass to Try Title [38 Cyc 1223]. 

68. Pullen v. Hart, 293 Mo. 61, 238 
SW 437; Grassman v. Badgley, 90 N. 
J. Eq. 2038, 106 A 3738; Griggs v. Peck- 
ham, 3 Wend. (N. Y.) 436; Larkin v. 
Mann, 2 Paige (N. Y.) 27; Shannon v. 
luamb,, 126) N. ©. 38, 35 SEH 232) and 
cases infra this section. 

[a] That plaintiff and certain de- 
fendants were intestate’s sole heirs.— 
Bogart v. Brazee, 331 Ill. 160, 162 NE 


877. 
[b] Want of title in defendant.— 
(1) Evidence sufficient to show. 


ing whether the evidence introduced to establish 
plaintiff’s title was sufficient®® or insufficient,*® or 
whether the evidence introduced to establish defend- 


Simmons v. Rowe, ry Cala As spare. 


P 621; Kidd v. Bell (Ky.) 122 SW 
232. (2) Bvidence.. insufficient to 
show. Byrnes v. Sampson, 74 Tex. 


79, 11 SW 1073. 


69. Ill—Whalen v. Scheider, 281 
Ill. 557, 118 NE 41; Butler v. Gar- 
rett, 274 Ill. Hicks 


178, re NE 32; 
v. Chapin, 67 Ill. 23 

Ky Sra ght v. Srhomes. 199 Ky. 
636, “351 SW 86 
Nt eee ant V. Boyer, 8 Gill & J. 

N. J.—Hendershot v. Lawrence, 18 
A 774; Nugent v. Hayes, 96 N. J. Eq. 
485, 125 A 576. 

Va.—Keister v. Keister, 99 Va. 541, 
39 SE 164. . 

[a] Evidence held sufficient to 
show: (1) Equitable title in plaintiff. 
Ruby v. Downs, 113 Iowa 574, 85 NW 
808; Walker v. Henderson, 109 S. C. 
160, 95 SE 337. (2) That plaintiff's 
ancestor was in possession of the en- 
tire tract sought to be partitioned 
at the time of his death. Shepherd 
v. Thomas, 199 Ky. 636, 251 SW 862. 
(3) Title by adverse possession in 
plaintiff to an undivided interest in 
the land. Hamby Mountain Gold 
Mines v. Calhoun Land, ete., Co., 83 
Ga, 311, 9 SE 83]. (4) That plaintiff 
Mires v. Laubenheimer, 
296, 111 NE ,106; 
Klopf, 113 Kan. 568, 215 P 827; 
son v. Wilson, 151 Minn. 72, 186 NW 
126; Cramp v. Dady, 162 App. Div. 
321, 147 NYS 619; Hyde v. Britton, 
41 Wash. 277, 83 P.307. (5) To go 
to jury. Barnes v. Rodgers, 54 S. C. 
115, 31 SE 885. 

[b] Although a cross bill attacked 
conveyances under which the parties 
held as not expressing the intention 
of the parties, there being no allega- 
tion or proof of fraud, accident, or 
mutual mistake, it was held that such 
conveyances’ were conclusive as to 
the interest of the parties. Tribble 
v. Wood, 186 Ala. 329, 65 S 73. 

[c] Partnership assets after death 
of partner.—In a partition suit by 
beneficiaries and executors under a 
deceased partner’s will, evidence was 
held to sustain findings that lands 
constituted partnership assets. to 
which the surviving partner was en- 
titled for liquidation purposes. Per- 
ents vy. Lawson, (Cal. A.) 264 


nates Ala.—Carroll v. Fulton, 41 S$ 
Ky .—Napier v. Combs, 204 Ky. 774, 
265 Sw 313; Webb v. Webb, 200 Ky. 


488, 255 SW’ 137; Simms v. Simms, 88 
Ky. 642, 11 SW 665, 11 KyL 131. 
saoe J._-Furst v. Sire, (Ch.) 140 A 

S. C.—Gilreath v. Raat 57 Soy 
289, 35 SE 516. 

Tex, a uennuen v. Foote, (Civ. A.) 
270 SW 90 

[a] wilacuce insufficient to show: 
Equitable title in plaintiff, 
Miksch v. Miksch, 179 Iowa 716, 161 
NW 675, (2) That plaintiff had ne 
title. Bradford v. Armijo, 28 N. M. 
288, 210 P 1070. 


——_ $$. sss 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


8§ 387-389] 


ant’s title was sufficient’! or insufficient’? for such 
purposes. 

[§ 388] R. Dismissal or Nonsuit***—1. Involun- 
tary. General rules,7* when applicable, govern as 
to involuntary dismissals of,7° and nonsuits in,‘® ac- 
tions for partition. Where a mortgagee or other 
lienholder is made a party, the court has no author- 
ity to dismiss the action as to the lienholder on his 
motion for delay in disposing of the rights of the 
persons interested in the property so long as the ac- 
tion is proceeding in due course.** 

On cessation of interest. A sale of their inter- 
ests by some of the parties pending litigation does 
not defeat a suit for partition, where some of the 
other parties are seeking the same relief,’® although 
in a proper case it may be dismissed as to the par- 
ties who have ceased to be interested.7® 

On disclaimer. To authorize a dismissal because 
of a disclaimer by defendant, the disclaimer must 
be unqualified,8° and unaccompanied by possession 
or any act inconsistent with the disclaimer.’ 

Partial dismissal.8? A bill for partition of land 
is properly dismissed as to a portion of the land 
where it does not appear that complainants are the 
owners of it,8* or where it appears that all of the 
parties are not interested in it.24 Where defendants 
admitted that part of lands sought to be partitioned 
was held in common, and claimed title in themselves 
as to the rest of the lands, the fact that plaintiff 
defaulted as to the contested issue did not authorize 


71. See cases infra this note. 
[a] Adverse possession in defend- | sufficient, 
ant to: (1) All of the land. Cramer 


v. Wilson, 202 Ill. 83, 66 NE 869 [aff 
195.-U. S.4087 25° SCt 94, 749" Ti ved. 
256]; Veeder v. Veeder, 184 Iowa 
72, 168 NW 249. (2)) *Part of" the 


PARTITION : 


(1) Where the complaint is wholly in- 
the action 
missed on demurrer, or even without 
any pleading by defendant. 
v. White, 28 Colo. 298, 64 P 184. 
But where the petition 
against a demurrer although parts of 


[47 C.J.] 425 


a dismissal of the entire case.8® A bill will be dis- 
missed as to one who is not a proper party,®® or as 
to a defendant against whom no relief is asked.*7 

[§ 389] 2. Voluntary. Although it has been held 
that plaintiff may not take a voluntary nonsuit in a 
partition proceeding,’® the general rule, in accord- 
ance with principles elsewhere stated,®® is that he 
may discontinue at any time prior to the submis- 
sion of the cause,®® or the taking of interlocutory 
judgment,®! or before the final decree,®? unless the 
dismissal would be prejudicial to the rights of de- 
fendants, which have arisen during the progress of 
the cause,®* as for instance, where they have asked 
for, or have become entitled to, affirmative relief.°* 
After a judgment has been entered, plaintiff can dis- 
continue his action only by the permission of the 
court, granted after a consideration of the equities 
and rights of the parties, and on such terms as are 
just.°> Under a statute permitting plaintiff to dis- 
miss an action tried by the court at any time before 
the finding is announced, it is too late to dismiss an 
action for partition, over the objection of defend- 
ant, after the finding of the court has been an- 
nounced.®® Complainant can dismiss the suit as to 
a defendant who is not a necessary party®? and has 
not filed a cross bill,®* or who has sold his share to 
a codefendant.°® 

Effect. If a petition for partition is discontinued, 
it will not defeat a voluntary partition made by the 
proprietors themselves while it was pending. 


mick, 90 Va. 735, 19 SE 742. 

may be dis- [a] Where judgment creditors of 
decedent have been joined improperly 
as parties (see supra § 263), the bill 
should be dismissed as to them with 
costs. Sebring v. Mersereau, 9 Cow. 
(N. Y.) 344 [aff Hopk. 501]; Wot- 


Crippen 
(2) 


is good as 


land. Saco Water Power Co. v. Gold- 
thwaite, 35 Me. 456 (in partition a 
sole seizin in defendant may be es- 
tablished by possession commenced 
twenty years before trial although 
less than twenty years before com- 
mencement of process, whereas in 
writ of entry adverse possession will 
not establish title in the tenant un- 
less commenced twenty years before 
the suit). 

15 Ida. 


72. Leggat v. Blomberg, 
496, 98 P 723; Haddix v. Gabbard, 193 
Ky. 295, 235 SW 749; Orum v. Rose, 
74 W. Va. 164, 81 SE.719. 

[a] Adverse possession in defend- 
ant to part of the land.—Welch’s 
App.,-126 Pa. 297,17 A 628. 

73. Effect of death of party see 
Syn § 153; Abatement and Revival § 
396. 
Pending determination of disputed 
title see supra § 89 et seq. 

Where adverse possession set up 
see supra § 112. 

74. See Dismissal and Nonsuit §§ 
73-157. 

75. See cases infra this note; 
infra notes 77-87. 

[a] Thus a complaint should be 
dismissed where one defendant set 
up title in himself, the issue of title 
was submitted to a jury, they found 
title in defendant, and the court re- 
fused to disturb the verdict. Kim- 
brell v. Page, 70 S. C. 217, 49 SE 477. 

[b] Objections as to process.—(1) 
One named as a party, but not served, 
may, if prejudiced by the proceedings, 
apply to have the summons and com- 
plaint dismissed. Lyle v. Smith, 13 
HowPr (N. Y.) 104. (2) Suit must be 
dismissed if all of the owners are 
not cited or do not consent thereto. 
erage v. Gardiner, 162 La. 838, 110 
NS) : 

[c] Objections as to parties.—Suit 
must be dismissed where plaintiff re- 
fuses to make proper parties. Far- 
rias v. Delgado, (Tex. Civ. A.) 210 


SW 61 
[d] 


and 


0. 
Objections as to pleadings.— 


it should be stricken, the entire case 
should not be dismissed. Wright v. 
Hill, 140 Ga. 554, 79 SE 546. 

{e] Discretion in case of infants. 
—In a suit for sale for division, 
brought by adults and resisted by 
infant defendants, where it was not 
clear that it would be to the infants’ 
best interests to order a sale, the 
court did not err in dismissing the 
petition instead of having erroneous 


steps corrected. Kitchens v. Ed- 
wards, 207 Ky. 664, 269 SW 1022. 
{[f{] Failure to prove material 


facts may justify a dismissal. 
v. Nelson, 29 S. C, 49, 6 SE 899 

76. See cases infra this note. 

[a] Thus (1) it has been held 
proper to grant a nonsuit where the 
evidence failed to show any interest 
plaintiffs owned in common with de- 
fendants in the land in question. 
Tillman v. Griffin, 131 Ga. 460, 62 SH 
581. (2) But it has also been held 
improper to grant a nonsuit in such 
a case, the proper remedy being a 
motion to direct a verdict. Broom v. 
Helms, 83 S. C. 447, 65 SE 602; Barnes 
v. Rodgers, 54 S. C. 115, 31 SE 8685. 
Directing verdict see infra § 394. 

77. Harlem Sav. Bank v. Larkin, 


Brock 


156 App. Div. 666, 142 NYS 122 [app 
dism 209 N. Y. 564 mem, 103 NE 
1124 mem]. 

78. Stein v. McGrath, 128 Ala. 
Topo ONS. sols 

79. McClure v. McClure, 1 Phila. 
Gas) sats 

80. De Uprey v. De Uprey, 27 Cal. 


329, 87 AmD 81. 

81. Urban y. Hopkins, 17 Iowa 105. 

82. See generally Dismissal and 
Nonsuit §§ 79, 80. 

83. Smith v. Clark, 248 Ill. 255, 93 
NE 727. 

84. Havens vy. Seashore Land Co., 
57. N. J. Hq. 142, 41 A 755. 

85.:. Curry v. Colgan, 3 HowPrNS 
CN. Y.) 26. 

86. Wotten v. Copeland, 7 Johns. 
Ch. (N. Y.) 140; Stevens v. McCor- 


*By Rupy J. BROSSMAN (§§ 388-480). 


ol v. Copeland, 7 Johns. Ch. (N. Y.) 


87. Greiss v. Noisky, 82 N. J. Eq. 
1, 8%. An 155. 

88. Clark v. Carolina Homes, 18% 
N. C. 703, 128 SE 20; Haddock v. 
Stocks, 167 N. C. 70, 83 SE 9. 


= ed See Dismissal and Nonsuit §§ 
90. Ivory v. Delore, 26 Mo. 505; 


Burman v. Furman, 12 Hun (N. Y.) 


91. Rainey v. H.C. Frick Coke Co., 
8 Pa. Dist. 144, 21 Pa. Co. 482 

92. Schaller v. Huse, 330 Til. 345, 
161 NE. 727. 

93. Ill.—Reilly v. Reilly, 26 NE 604. 

La.—In re Schneider, 122 La, 14, 
AS whos 

Mont.—State v. Lindsay, 24 Mont. 
352: 61 P 883. 

Pa.—Rainey v. H. C. Frick Coke 
Co., 8 Pa. Dist. 144, 21 Pa. Co. 482 

S. C.—Gilreath v. Furman, 57 S. (a) 
289, 35 SE 516. 

Tex.—Burford v. Burford, (Civ. A.) 
40 SW 602. 

fa] Thus a refusal to allow plain- 
tiff in partition to take a nonsuit is 
proper where the evidence introduced 
by plaintiff fails to establish title in 
him. Gilreath vy. Furman, 57 S. C. 
289, 35 SE 516. 

94. Reilly v. Reilly, (Ill.) 26 NE 
604; State v. Lindsay, 24,.Mont. 352, 
61 P 888; Burford v. Burford, (Tex. 
Give Ay) 40 SW 602. 

[a] Where cross bill filed.—Schal- 
ler v. Huse, 330 Ill. 345, 161 NE 727. 

95. Furman v. Furman, 12 Hun 
(N. Y.) 441. 

96. Randles v. Randles, 63 Ind. 93. 

97. Miller v. Miller, 263 Ill. 18, 104 
NE 1078. 


98. Schaller v. Huse, 330 Ill. 345, 
161 NE 727; Miller v. Miller, 263 Ill. 
18, 104 NE 1078. 

99. McClure v. McClure, 1 Phila. 
CPavmbit 

1. Folger v. .Mitchell, 3 Pick. 
(Mass.) 396. 
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'§ 390] S. Trial or 


[§ 391] 2. Scope of 


m connection with it.'° 


cannot be raised. 


Where some of the parties are infants, it is the 


2. See statutory provisions. 

38. See Equity §§ 708-720; 
[88 Cye 1238]. 

. Jones v. Jones, 91 Ind. 72; Che- 

nault. v. Howard, 151 La. 991, 92 S 
587; Marsalaiv. Marsala, 288 Mo. 501, 
232 SW 1048; Parrott v. Barrett, 81 
S. €.255, 62 SE 241. 
. [a] Necessity for note of evidence. 
—Under Code Pract. art 1042, requir- 
ing a note of evidence in probate 
cases, no note of evidence is neces- 
sary in a partition suit which con- 
cerns neither minors nor a succes- 
‘sion. Chenault v. Howard, 151 La. 
991, 92S 587. 

[b] Refusal of judge to view prem- 
ises.—There being no statute requir- 
ing a presiding judge in a partition 
suit to view the premises, his refusal 
to do so is not error. Parrott v. Bar- 
rett, 81 S. C. 255, 62 SE 241. 

{c] Right to open and close.— 
Where the title of plaintiffs is con- 
troverted, they have the right to open 
and close. Thompson v. Mills, 39 
Ind. 528; Jones v. Swearingen, 42 S. 
C58, 19 SH 947. 

[ad] Time of trial must be in con- 
formity with statutory requirements. 
Culver v. Pierce, 148 Ga. 300, 96 SHE 
497; Lochrane v. Equitable Loan, etce., 
Co., 122 Ga. 433,.50 SE 372; Thorn- 
ton v. Thornton, 27 Mo. 302, 72 AmD 
266; Smith v. Davis, 27 Mo. 298. 

[e] Unnecessary delay may be ob- 
jected to. Gentilly Dev. Co., Ine. v. 
Carbajal. Cia.) a's S| 78. 

5. Clough v. Cromwell, 254 Mass. 
132, 149 NE 686. 

6. Ruby v. Downs, 113 Iowa 574, 
85 NW 808. 

7. See supra §§ 53-67. 

8. See supra §§ 230-292. 

9. See supra § 371; and cases in- 


Trial 


fra note 10. 
10. Ga.—Griffin v. Griffin, 153 Ga. 
S40, tis. Si S6L. 


Iowa.—Metcalf v. Hoopingardner, 
45 Iowa 510. 
La.—De Gentile v. White Castle 


Lumber, etc., Co., 130 La. 705. 58 S 


517; Rhodes v. Rhodes, 10 La. 85. 
Mich.—Eberts v. Fisher, 44 Mich. 
551, 7 INW: 211: 
Nebr.—Schick v. Whitcomb, 68 


Nebr. 784, 94 NW 1023. 

N. J.—Bryan v. Bryan, 61 N. J. Ea. 
45, 48 A 341. 

N. Y.—Clarke v. Keating, 183 App. 
Div. 212, 170 NYS 187; Leidenthal v. 
Leidenthal, 121 App. Div. 269, 105 
NYS 807; Dunn v. Dunn, 51 Misc. 302, 
100 NYS 1061; Hughes v. Golden, 44 
Mise. 128, 89 NYS 765; Maloney v. 
Cronin, 7 NYSt 700; McKeon vy. Kear- 
ney, 57 HowPr 349. 

S. C.—Hiers v. Risher, 54 S. C. 405, 
32 SE 509. : 

W. Va.—Dingess v. Marcum, 41 W. 
Va. 757, 24 SH 624. 

“The jurisdiction to partition or 
divide a portion of the estate among 


Hearing—l. In General. 
Subject to such special regulatory statutes as may 
exist,? general rules* govern as to the conduct of 
trials of actions or hearings in suits’ for partition. 
After the case has been fully submitted it is in the 
diseretion of the court whether the case should be 
opened for further claims and evidence.® 

Inquiry—a. In General. 
Within the limits of its jurisdiction with respect to 
the subject matter,? and as affected by the proper 
and necessary parties,’ the court, in proceedings of 
this character, may be required to determine every 
variety of issue raised by the pleadings® and ma- 
terial to consideration in reaching its conclusion 
whether to order a partition or to grant any relief 
Collateral issues,?? or mat- 
ters which cannot affect the title of the parties,?? 


PARTITION 


ferred,?? 


the devisees, of necessity, carries with 
it the power to determine such inci- 
dental questions as are necessarily 
involved in a just and equitable de- 
cree of partition.” Schick v. Whit- 
comb, 68 Nebr. 784, 796, 94 NW 1023. 

{a] Tllustration.—Wihere a tenant 
in common of land in partition is also 
a lessee of the land, it saves circuity 
of action to consider all of his claims 
together; but the jurisdiction does 
not depend on so doing. Eberts v. 
Fisher, 44 Mich. 551, 7 NW 211. 

[b] Ascertainment of what estate 
exists.—Dingess v. Marcum, 41 
Va. 757, 24 SE 624. 

Scope and extent of relief that may 
be awarded see infra §§ 431-549. 

11. See cases infra this note. 

[a] For instance, where the only 
interest of testator’s children was to 
receive in remainder by discretion- 
ary appointment of the life tenant, 
and to receive their support for life 
in any event, the question whether 
they were receiving a reasonable 
support could not be determined in 
an action for partition brought on 
the theory that they had partition- 
able interest in the land. Makely v. 
Shore, {175 NisGr-121, 95 SH bik 

{b] Interest in ‘another capacity. 
—Where one made a party as owner 
in common has an interest in the 
property in another capacity, and he 
is not made a party in that capacity, 
his rights in such capacity are not 
determinable in the suit. McCormick 
v. McCormick, 104 Md. 325, 65 A 54. 

12. Vanover v. Steele, 173 Ky. 114, 
819, 190 SW 667. ; 

13. Claxton iv. Claxton, 56 Mich. 
557, 23 NW 310; Robinson v. Shep- 
herd, 137 Va. 687, 120 SH 265. 

14, ).Claxton’ vv.’ Claxton;,-56! Mich. 
557, 23 NW 310. 

15. See supra §§ 89-106. 

16. Reference to: 

Determine mode of partition see in- 

fra §§ 458-465. 

Make actual partition see 

550 et seq. 

Sale for division see infra §§ 680-684. 


infra § 


17. See Equity §§°743-797. 

18. See References [34 Cyc 770]. 

19. See statutory provisions and 
rules of court; and cases infra notes 
19-32. 

[a] In New York failure to allow 


a lapse of ten days between the filing 
of the admission of service of sum- 
mons outside of the state and the 
grant of an order of reference, as re- 
quired’ by!-Civ. Pract. Act) §) 235)) is 
an irregularity that can be cured by 
an order nunc pro tune directing the 
refiling of the admission of service 
as of date ten days prior to procuring 
the order of reference. Cahill v. Ca- 
hill, 131 Mise: 99, 226 NYS 199. 

[b] In Pennsylvania the trial is 
to be conducted before a referee or 
an open court. 


Lincoln v. Africa, 228, 


£§§ 390-393 


duty of the court to protect their interests,1* and 
the facts must be inquired into as fully when they 
are complainants as when they are defendants.** 

[§ 392] b. Disputed Title. 
and establishment of disputed or doubtful titles have 
already been considered.?® 

[§ 393] 3. Reference for Trial of Issues.1¢ 
in other suits!’ or actions,!® whether or not a ref- 
erence for the trial of issues may be had in pro- 
ceedings of this character depends on the practice 
of the particular jurisdiction.?® 
variously held that such a reference may be had by 
consent of the parties,?? where the bill does not dis- 
tinetly state the interests of the respective par- 
ties,”+ where the answer does not set up any defense. 
or present any questions except such as may be re- 
where defendant has made default,?? 
where the examination of a long wecount is re- 
quired,** or where there is an equitable feature of 


The determination 


As 


Thus it has been 


Pa. 546, 77 A 918; Palethorp v. Pale- 
thorp, 194° Pa,:408, 45 A 322: Tan- 
caster v. Flowers, 9 Pa. Dist. 241, 23 
Pa. Co.*613. 

20. Richardson vy. Loupe, 80 Cal. 
490, 22 P 227;\ Hastings v. Cunning- 
ham, 35 Cal. 549; Fairweather v. 
Burling, 181 N. Y. 117, 73 NE 565; 
Corbett v.. Fleming, 134 App. Div. 
544, 119 NYS 543. 

21. Wooten v. Pope, 22 N. C. 306 
(applying the rule where a partition 
by sale is sought and also requiring 
a report as to what parties had been 
served with process, or who appeared 
as defendants, and as to whom the 
bill was taken pro confesso, these 
facts not appearing in the record). 

22. Neale v. Stamm, 100 N. J. Eq. 
35, 1385.A 345. 

23. Levine v. Goldsmith, 71 App. 
Div. 204, 75 NYS 706 [rev 34 Misc. 
7, 69 NYS 446]; Griggs v. Peckham, 
3 Wend. (N. Y.) 436; Larkin v. Mann, 
2. PaigewGN. ¥.)) 2%. 

[a] Where the answer is a nullity, 
the usual order of reference as upon 
a default will be made. Nolan y. 
Skelly, 62 HowPr.(N. Y.) 102. 

[b] | Default on revival—When a 
partition suit was revived as to the 
heirs of a deceased plaintiff, and they 
made default, a reference to deter- 
mine their interest was unnecessary, 
that sufficiently appearing from the 
bill filed by their ancestor. Wilde v. 
Jenkins, 4 Paige (N. Y.) 481. 

[c] Partial default of plaintiff.— 
Where, in a suit for partition of sev- 
eral tracts of land, the answer ad- 
mitted that some of the lands were 
held in common and pleaded title as 
to the other lands, and plaintiff, aft- 
er demanding a jury trial, defaulted, 
he was concluded in the matter of the 
premises which the answer denied 
were owned in common, and the only 
premises that could be partitioned 
were those which the answer admit- 
ted were owned in common, and a 
reference thereon should be restrict- 
ed to the ascertainment of the liens. 
ces v. Colgan, 3 HowPrNS (N. Y.) 


[d] Where defendant an infant.— 
Code Civ. Proc. § 1545, providing 
that, where a party has made default 
or where a party is an infant, the 
court must ascertain the facts by 
reference or otherwise, when con- 
strued with § 1544, refers only to de- 
faults or where an infant has served 
a formal answer which raises no is- 
sue. Fairweather v. Burling, 181 N. 
Y. UL, 73 NB! 565: 

[e] Where issue has been joined, 
no reference may be had without the 
consent of all the parties. Fair- 
weather v. Burling, 181 N. Y. 117, 78 
NE 565. 

24. Neale v. Stamm, 100 N. J. Ka. 
35, 135 A 345; Windham v. Howell, 78 
S.. C. 187%, 59° SH 8527 VSeel Levine 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the case coupled with the necessity for the examina- 
tion of a long account.2®> There may also be a ref- 
erence where a question’ of facet arises otherwise 
than on the pleadings.2® A homestead claim in a 
partition suit is an issue of law for the court’s de- 
cision, and need not be sent to a referee.*7 Where 
a claim for improvements is made it is the wiser, 
simpler, and more satisfactory course for the court 
to hear the cause, rather than to appoint commis- 
sioners to act under instructions.*§ 

Scope of hearing and requisites of report. An or- 
der of reference in partition directing the commis- 
sioner to ascertain any matter deemed pertinent or 
required by the parties must be construed to refer 
only to matters of the bill and of the parties there- 
to.2® The master is not concluded by the admis- 
sions of the pleadings as to defendant’s rights.*° 
The master, on a reference as to title should, as far 
as practicable, embody in his report the various con- 
veyances by which the tenants in common derive 
their title from the common source.*? It is not the 
duty of an auditor to report the evidence where he 
was not directed to do so.*? 

Objections to report. By force of varying statu- 
tory provisions,*® the court may confirm** or set 
v. Goldsmith, 71 App. Div. 204, 75) 467, 156 P 393. 
NYS 706 [rev 34 Misc. 7, 69 NYS | Cyc 871]. 

446] (holding that there was no au- 36. 
thority for a reference in a parti- 
tion suit for the purpose of an ac- 


counting between the parties where 
no rents had been received by either 


37. 
[a] 


PARTITION 


See References [34 


Manwaring v. Lippincott, 34 
Mise. 123, 69 NYS 461. 5 
Ogle v. Adams, 12 W. Va. 213. 43. 
And see References [34 Cyc 857]. 

Illustration.—In a suit for 
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aside®> the report of a referee. On motion to con- 
firm the report of a referee, appointed to hear and 
determine the issues, the court has no power to re- 
view the merits.2° As a general rule the report is 
reviewed by means of exceptions thereto.*7 Where 
complainants by their bill and proceedings under it 
have established the rights of defendants in the 
property, they cannot object to the master’s find- 
ing recognizing the interest of defendants.°* An 
objection to a finding of fact as being against the 
weight of the evidence will not be sustained where 
there is evidence to support it.°° 

[§ 394] 4. Submission of Issues to Jury.*° Ques- 
tions of law*! are matters for decision by the court.*” 
Where the only question for decision is one which 
by authority of law is in the discretion of the court, 
it may determine the matter without a jury.*? 
Whether the land can be partitioned is not, in some 
jurisdictions, a question for the jury, it being a mat- 
ter for the court** or for the commissioners.*° 

Issues of fact. Under the practice obtaining in a 
number of jurisdictions the parties in partition pro- 
ceedings have a right to a jury trial on issues of 
fact,*® ineluding questions of controverted  ti- 


legal effect is for the court, and not 
for the jury, to determine. Sinclair 
ey, 195 App. Div. 398, 186 NYS 


Howell v. Howell, 159 Ga. 603, 
126 SE 374; Brown v. Mooney, 108 
Ga. 331, 33\ SH 942. : 


of them but were in the hands of | partition, where defendant relies up- 44. Howell v. Howell, 159 Ga. 603, 
their agent). on the statute of limitations in the | 126 SE 374; Rodgers v. Price, 105 Ga, 
25. Caldwell v. Wright, 88 Mo. A.| hearing before a commissioner ap- | 67, 31 SE 126. See also infra § 458. 
604. pointed to ascertain the refits and [a] In North Carolina whether 

26. Windham vy. Howell, 78 S. C.| profits, and the commissioner in-|or not, in a proceeding, under Con- 


187, 59 SE 852. See Cannon v. Lo- 
max, 29 S. C. 369, 7 SE 529, 13-AmSR 
739, 1 LRA 687 (where certain heirs 
seek to prevent a partition of ances- 
tral property by setting up a lease to 
themselves, the court may, on over- 
ruling a demurrer to their answer, 
refer the cause, with leave to plain- 
tiffs to attack the validity of the 
‘Jease). 

[a] Scope of order.—In a suit to 
cancel deeds from the grantor to his 
illegitimate children so far as they 
conveyed more than a quarter of his 
estate, and to partition lands affect- 
ed by such deeds, all the issues of 
law should have been referred to the 
master to report his findings and con- 
clusions, with leave to report on any 
special matter arising in the case, 
so that a final judgment determining 
all the rights and interests of the 
parties could have been made, which 
is proper procedure in the majority 
of cases in equity, where there are 

‘numerous issues of law and fact 


growing out of the pleadings and 
arising incidentally. Tedder v. Ted- 
dens LOSS SC. 45 96a S By lib M. 

27. Tedder.v. Tedder, 115 S. C. 91, 
104 SE 318. 

Ze ev ISON ven vluank, | L2 Del, ‘Oh; 
418, 107 A 772. 

29. Bland v. Stewart, 35 W. Va. 
518, 14 SE 215. 

3u. 


Buzby v. Roberts, 53 N. J. Eq. 
566, 32 A 9. 

31. Hamilton v. Morris, 
CNe YF 6 9: 

32. In re Butrick, 185 Mass. 107, 
69 NE 1044. 

[a] Presumption as to inclusion. 
—The fact that an auditor concluded 
his report with a statement to the 
effect that the testimony was in four 
volumes, and that all of it was re- 
ferred to, did not raise a presumption 
that he made the four volumes a part 
of his report. In re Butrick, 185 
Mass. 107, 69 NE 1044. 

33. See statutory provisions. 

34 Manwaring v. Lippincott, 34 
. Mise. 123, 69 NYS 461. See also Ref- 
erences [34 Cyc 869]. - 
35. Hamlin“ v. Hamlin, 90 Wash. 


7 Paige 


3 
¥ 


cludes in his reports items which ac- 
crued more than five years before the 
commencement of the suit, defendant 
should except to the commissioner’s 
report for that cause, and in this 
mode bring the objectionable parts 
of the report before the court below 
for adjudication by it. Ogle v. Ad- 
amis) 2; Wa Vale als 

{b] In New York (1) exceptions 
will not lie to a referee’s report ona 


reference as to title, liens, etc., in 
partition. Corbett v. Fleming, 134 
App. Div. 544,°119~ NYS» 543. “But 


see Winfield v. Stacom, 40 App. Div. 
95, 57 NYS 563 (holding that, on mo- 
tion to confirm the report, and the 
entry of interlocutory judgment 
thereon, parties in interest may be 
heard on any question adjudicated in 
the report which properly finds place 
in the judgment). (2) Where any 
persons are proceeded against as ab- 
sentees or unknown owners, or any 
of the parties in interest are infants, 
it is the duty of the’court to look 
into the proceedings to see that the 
interests of such parties are correct- 
ly stated in the master’s report. Bra- 
ker v. Devereaux, 8 Paige 513; Saf- 
ford v. Safford, 7 Paige 259, 32 AmD 


633. 

38. Jeffers v. Jeffers, 139 Ill. 368, 
28 NE 913. 

39. “Hatton v. Johnson, 157 Ga. 


313, 121 SE 404; Burchell v. Burchell, 
179 App. Div. 901 mem, 165 NYS 1078 
mem [aff 96 Misc. 600, 160 NYS 805]. 

[a] Finding held unsupported by 
evidence.—Burchell v. Burchell, 179 
App. Div. 901 mem, 165 NYS 1078 
mem [aff 96 Misc. 600, 160 NYS 805]. 


40. Right to trial by jury see Ju- 
ries § 43. 

41. See Trial [88 Cyc 1511 et seq]. 

42. Sinclair v. Purdy, 195 App. 


Div. 398, 186 NYS 273. 

[a] Effect of probated will.—In 
framing issues for trial by jury in 
a partition action, no issue should be 
stated with reference to wills which 
are plain and unambiguous, and have 
been admitted to probate, as the de- 
crees admitting them to probate are 
conclusive in such action, and their 


sol. St. § 3215, by two or more per- 
sons as tenants in common between 
or among such persons, there shall 
be actual partition or sale for parti- 
tion as authorized by § 3233 involves 
a question of fact to be determined 
by the court. Barber v. Barber, 195 
N. C. 711, 148 SE 469. 

45. Tieman v. Baker, 63 Tex. 641. 
See also infra § 458. 

46. Ga.—Douglas v. Johnson, 130 
Ga. 472, 60 SE 1041., See Callaway v. 
Nash, 160 Ga. 74, 127 SE 276 (plain- 
tiff having alleged, and defendant 
having admitted, the joint ownership 
of a brick stable, which the petition- 
er prayed should be partitioned, it 
was error to fail to submit to the jury 
the question as to the partition of 
this property; and the verdict of the 
jury and judgment of the court which 
made no reference to this property 
should have been set aside and a new 
trial should have been granted). 

Me.—Allen v. Hall, 50 Me. 253. 

N. Y.—McKenna v. Meehan, 248 N. 
Y. 206, 161 NE 472; Fairweather v. 
Burling, 181 N. Y. 117, 73, NE 565; 
Barker v. Barker, 166 App. Div. 863, 
152° NYS? (356. But see Larkin v. 
Mann, 2 Paige 27 (under the revised 
statutes the court in its discretion 
could order a feigned issue to try the 
title). 

S. C—Cannon v. Baker, 97 S. C. 116, 
81 SE 478; Glover v. Gasque, 67 S. C. 
18, 45 SE 113; Barnes v. Rodgers, 54 
S.C 1157081 Shy 48 Sh) @arrican ve 
Evans, 31 S. C. 262, 9 SE 852. 

Tex:—Hess v. Webb,’ (Civ? A’) 113 
Sw 618 [aff 103 Tex. 46, 123 SW 


1 Orde vel Wiallers (Civ, esd OF 
SW 1166. 
[a] Issue of title between defend- 


ants.—Where two defendants set up 
different titles in themselves, one 
cannot complain that the issue of 
title between himself and the other 
defendant was submitted to a jury as 
well as that between himself and 
plaintiff, although the court’s order 
setting the case for trial apparently 
limited it to the last named’ issue, 
since all the issues of title raised by 
the pleadings should be submitted to 
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tle;#7 but the court may try the issues by consent of 
the parties ;*8 and it has been held that whether sale 
will best subserve the interests of the parties is a 
question of fact for the judge trying the case by 
Where a question of fact 
concerning the title arises in a suit for partition 
brought in equity,°° the court in some jurisdictions®* 
may, as a matter of discretion and not one of right,°? 
direct and submit, as in equity suits generally,°* 
an issue of fact to a jury. Where the title of com- 
plainant is not denied, but only the quantum of his 
interest is disputed, the court has jurisdiction to 
determine the interests of the respective parties, and 
there is no occasion for ordering an issue at law.55 
Stating the issues is 
a matter resting largely in the discretion of the 
court,®® and one who wishes to have the issues stat- 
ed should make a timely application therefor.°*? 
though several issues are raised, they may by consent 
of the parties be restricted to a single issue, the de- 


consent without a jury.*® 


Stating or framing issues. 


PARTITION 


facts.®? 


is conclusive. ®+ 


Al- 


cision of which becomes determinative of the rights 


the jury. Sumner v. Harrison, 54 S. 
€. 353, 32) SE 572. 
[b] Doubt as to land included in 


petition.—If a petition is so framed 
as to leave it doubtful whether a par- 
ticular parcel of land is included, 
the judge may refer it to the jury, 
with instructions to disregard it if 
not so included, although described 
in the answer and replication. Ham 
v. Ham, 37 Me. 261. 

47. See cases supra note 46. 

48. Corbett v. Fleming, 134 App. 
Div. 544, 119 NYS 543; Levine v. 
Goldsmith, 71 App. Div. 204, 75 NYS 

49. Lee v. Barefoot, 196 N. C. 107, 
144 SE 547. 

50. See supra § 213. 

See supra § 89 et seq 
plane v. Bland, 105" Miss. 478, 


[a] procosathe in orphans’ court. 
—Under Act March 29, 1832 § 55, pro- 
viding that the orphans’ court “shall 
have power to send an issue to the 
court of common pleas of the same 
county for the trial of facts by a jury, 
whenever they shall deem it expedi- 
ent,” it is within the court’s discre- 
tion to award an issue in partition 
proceedings to determine whether pe- 
titioner is or is not a son of decedent, 
and such issue will not be awarded 
when the evidence offered upon a full 
hearing to prove pedigree would be 
insufficient to support a verdict of a 
jury in his favor. Kates’ Est., 9 Pa. 
Corie WoT 1. 

53. See Equity § 721. 

, 84 Woods vy. Woods, 184 Fed. 159; 
Gore v. Dickinson, 98 Ala. Bie alah S 
7438, 39 AmSR 67; McMath v. De 
Bardelaben, 75 Ala. 68; Bland v. 
Bland, 105 Miss. 478, 62 S 641. 

55. West v. East Coast Cedar Co., 
101 Fed. 615, 619, 41 CCA 528. 

“In every suit for partition between 
parties admitted to be tenants in 
common, the court, for the purposes 
of partition, must ascertain and de- 
termine the aliquot share of each 
part owner. This is absolutely neces- 
sary to the proper exercise of its ju- 
risdiction, and is one of the reasons 
given for the requirement that every 
part owner must be before the court.” 
West v. East Coast Cedar Co., supra. 

56. Hewlett v. Wood, 62 N. Y. 75; 
Southack v. Central Trust Co., 62 App. 
Div. 260, 70 NYS 1122; Tyler v. Wil- 
liams, 53 S. C. 367, 31 SE 298. 

[a] Sufficiently presented by 
pleadings.—The issue of title to real 
estate which the jury are to try in 
a partition suit being sufficiently pre- 
sented by the peladings, there is no 
necessity for the court to frame an 
issue on the matter. Tyler v. Wil- 
liams, 53°S)/C./367,) 31 SHE 298. 

57. Jackson v. Rosenbrock, 69 


Misc. 213, 126 NYS 712. ; 
58. Tracy v. Dolan, 51 App. Div. 
588, 65 NYS 207 [aff 31 Misc. 6, 64 


NYS 651]. 
59. Ham v. Ham, 39 Me, 216. 
.60. See cases: infra this note. 
[a] Instructions held proper.—(1) 


Where plaintiff claimed only an _un- 
divided third, the court properly lim- 
ited the jury to a finding for plaintiff 
to that extent only. Barnes v. Rodg- 
ers, 54 S..C. 115, 31 SE -885.. (2) 
Where the only issue was as_ to 
whether an estate had been divided on 
the death of the intestate among her 
heirs, an instruction that if, after 
the death of her intestate, there was 
a division between her children, and 
there was no evidence of fraud, such 
division would be binding on the 
parties, was not error. Fulton v. 
Parker, 140 Ga. 66, 78 SE 414. (3) 
An instruction requiring the jury, 
before finding for plaintiffs in a par- 
tition suit by them as alleged heirs 
against the heir having possession of 
decedent’s property, to find from a 
preponderance of evidence that de- 
cedent left no living wife, was prop- 
erly given where there was some evi- 
dence of the existence of a wife, 
which, if true, would have defeated 
plaintiffs’ claim. lLaferiere v. Rich- 
ards, 28 Tex. Civ. A. 63, 67 SW 125. 

[b] Instruction properly refused. 
—Laufer v. Powell, 30 Tex. Civ. A. 
604. 71 SW 549. 

61. Burt v. Gooch, 37 Ga. A. 301, 
139 SE 912; Swayze v. Ormsby, 2 
Watts (Pa.) 494. 

fa] Court erred in instructing the 
jury in such way as to imply that 
the suit was intended to evict de- 
fendant, and to deny her any share 
in the proceeds of the partition sale, 
where the suit was not designed for 
such purpose, but conceded defend- 
ant’s right to participate in such pro- 
ceeds according to her _ interest, 
should the sale be ordered. Burt v. 
Gooch, 37 Ga. A. 301, 139 SE 912. 

62. Kuteman v. Carroll, (Tex. Civ. 
A.) 70 SW 563. See Cox v. Dill, 85 


‘Ind. 334 (instructions held harmless). 


63. Williams v. Williams, 82 Wis. 
393, 52 NW 429. 

64. Tyson v. Hutchinson, 164 Ga. 
661, 1389 SE 519; Byers v. Byers, 183 
Pa. 509, 38 A 1027, 68 AmSR 765, 39 
LRA 537; Maples v. Spencer, 97 S. 
C. 331, 81 SE 483; Barnes v. Rodgers, 
54 S. Ce 11d, 31 SE 8853" Nabors: av: 
Nabors, (Tex. Civ. A.) 2830 SW 1109; 
Pheenix Land Co. v. Hxall, (Tex. 
Civ. A.) 159 SW 474. 

[a] Rule applied.—(1) In an ac- 
tion for partition of the coal only on 
certain land, both parties admitted 
that there had been a prior parol par- 
tition by agreement, but plaintiff 
claimed it did not include the coal. 


of the parties.5§ 
an issue of fact for the determination of a jury, 
after the interlocutory judgment is entered, and 
while it remains in force, by which the rights of 
parties can be affected.>* 

Instructions should be confined to the issues raised 
by the pleadings and the evidence adduced;*° the 
court must not invade the province of the jury,°** 
and should not assume the existence of controverted 
Although an issue of fact be directed to 
the jury in the exercise of the court’s discretion, an 
erroneous instruction as to the law applicable to the 
issue, which influences a verdict based on conflict- 
ing evidence, is material.** 

Verdict may not be directed unless the evidence 


[§§ 394-395 


The court has no power to frame 


[§ 395] 5. Findings and Verdict—a. Findings.®* 
Subject to special regulatory statutes” on the subject, 
if any,*® general rules®’ govern as to findings in 
partition proceedings.®® 


While the findings should 


It was held that plaintiff’s continuing 
to take coal after such partition did 
not show that there never was a ful- 
ly executed partition of the coal, but 
it was a question for the jury to de- 
termine what the parties intended to 
include in the parol partition. Byers 
v. Byers, 183 Pa. 509, 38 A 1027, 63 
AmSR 765, 39 LRA 537. (2) Com- 
plainants alleged ownership in fee. 
One defendant claimed title. The 
evidence showed that the parties 
were life tenants of the property. It 
was held error to direct a verdict for 
defendant on the ground that the 
evidence did not sustain allegations 
as to the estate in fee. Windham v. 
Howell, 68 S. C. 478, 47 SE 715. 

65. Findings on reference see su- 
pra § 393. 

Verdict see infra § 396. 

66. See statutory provisions. 

[a] Uncontroverted facts.—In 
New York, where a verdict has geen 
duly certified after a trial of the 
issues, an application may be made 
for an interlocutory judgment, and 
the court may then find uncontrovert- 
ed facts, together with those found 
by the jury, and make conclusions of 
law thereon, and direct an interlocu- 
tory judgment as provided for by law. 
Southack v. Central Trust Co., 62 
App. Div. 260, 70 NYS 1122; Sinclair 
v. Purdy, 195 App. Div. 398, 186 NYS 


gue oe Civ. Proc. §§ ‘970, 1544, 
[b] Decision.—In New York, 


where the trial is had before the court 
without a jury by agreement of the 
parties, the decision must sufficiently 
determine the matters at issue be- 
tween the parties, so that an inter- 
locutory judgment can be rendered 
thereon. Levine v. Goldsmith,. 71 
App. Div. 204, 75 NYS 706 [rev 34 
Mise. 7, 69 NYS °446] (Code Civ. 
Proc. §§ 1022, 1548, 1546). 

[e] Waiver of formal decision.— 
Upon a reference as to liens, etc., in 
partition, wherein an _ interlocutory 
judgment ordering a sale was entered 
upon the findings and conclusions of 
the referee, if plaintiff deemed him- 
self entitled to a trial before, and a 
formal decision by, the court, he 
should have then raised the question, 
or appealed from the interlocutory 
judgment, and, not having objected 
to, appealed from, or moved to va- 
cate it, but having permitted entry of 
final judgment under which the land 
was sold, cannot thereafter attack the 
interlocutory judgment as not sup- 
ported by a decision of the court. 
Corbett v. Fleming, 134 App. Div. 
544, 119 NYS 543. 

67. See Equity § 720; 
Cyc 1953]. 

68. See cases infra notes 69-74. 


Trial [88 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 395-398] 


. dispose of all the issues,®°® they need not extend be- 
yond the ultimate facts7® and may omit all probative 
facts involved in the finding respecting the ultimate 
facts.*1 A party cannot complain of findings of 
immaterial facts which are not mentioned in the 
judgment.*? Findings which are in contradiction of 
admitted allegations of the complaint are errone- 
ous.7* The court in disposing of issues between the 
different parties to the suit cannot make incon- 
sistent findings on the same evidence.** 
Construction. The nature of a finding may be as- 
certained and the proper construction given fo it by 
reference to, and its connection with, the plead- 
ings,’® the-evidence,*® or rulings of the court,*7 re- 
lating to the subject matter of the finding. But spe- 
cial findings cannot be aided by inference or in- 
tendments.*® A finding that two of the parties have 


an equal interest in the property is not an adjudica- ~ 


tion that one of them has not mortgaged his in- 
terest.7® 

Where infants are parties,®° a finding that it is 
for their best interests is required.§? 

[§ 396] b. Verdict.8* A general verdict includes 
a finding, in favor of the party for whom it is made, 
of every material fact pleaded.8? A verdict making 
an allotment should sufficiently designate the land.’* 

Mere irregularity in a verdict may, in a proper 

69. Offinger v. De Wolf, 43 N. LY. 
Super. 144. See Burchfield v. Asher, 
ae 108, 300 SW 331 (recognizing 


{a] Where no evidence was intro- 
duced as to a matter in issue under 


658. 


PARTITION 


held, and referred to such evidence, 
rather than to the facts in the finding | Va. 857. 
in which it was declared. 
burn v. Chambers, 
(2) The adverse possession of 
the grantees of such purchaser was 


Sie Cate 
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case, be corrected so that the verdict accords with 
the pleadings and admissions of the parties.*° 

Conclusiveness of verdict. Where it is in the dis- 
cretion of the court to direct an issue to the jury,*® 
the verdict is merely advisory.8? But where a jury 
trial of issues of fact is a matter of right and not 
of discretion,®® the jury’s verdict is conclusive and 
not merely advisory,’® when sufficiently supported 
by the evidence.?° 

[§ 397] T. New Trial or Rehearing. 91 Tn the ab- 
sence of specific regulatory statutes,?? general rules 
relating to new trials in suits®? or actions®* govern 
the rehearing of a suit®® or the new trial of an ac- 
tion®*® for partition.. Where equity has remitted a 
complainant for partition to a court of law to es- 
tablish his disputed title, and he is dissatisfied with 
the result of the trial, he should move in the law 
court, not in chancery; for a new trial.°* 

Time of application. Applications for new trial, 
as in other cases,*8 must be made within the time 
provided for by law;®® and a statute providing a 
certain time within which to file a motion, having 
the effect of a motion for a new trial, has been held 
applicable to partition proceedings. 

[§ 398] U. Judgment or Decree?—1. In General.* 
In a suit or action for partition a decree or judg- 
ment, interlocutory or final,* definitely ascertaining 


chancellor. Wright v. Strother, 76 
W inter- 


{b] Grounds for rehearing.—Ten- 
LTO Ate 


ants in common, who have reserved a 
purchase-money lien on Sales of their 
undivided interests, are entitled to 


the pleadings, it is not necessary to 
make a finding with respect thereto. 
oo Ve "Mayer, 118 -Cal."510;~ 50" P 


. 70. Cal.—Adams y. Hopkins, 144 
Cal. 19, 77 P 712; Mayer v. Mayer, 
118 Cal. 510, 50 P 650; Winterburn v. 
Chambers, 91 Cal. 170, 27 P 658. 

Ida.—Leggat v. Blomberg, 15 Ida. 
496, 98 P 723. 

Mo.—Bayha v. Kessler, 79 Mo. 555. 

N. H.—-Blaisdell v. Peavey, 79 N. 
H. 243, 108 A 134. 

N. Y.—Zorntlein v. Bram, 49 N. Y. 
Super. 476. 

[a] General finding as including 
particular finding.—In proceedings by 
plaintiffs, who have secured judg- 
ment against defendant executrix and 
levied on deceased’s real estate, for 
partition, a general finding for de- 
fendant will be held to include a find- 
ing that plaintiffs’ levy gives them a 
preference over other creditors of 
the estate. Blaisdell v. Peavey, 79 N. 
H. 243, 108 A 134. 

71. See cases supra note 70. 

72. East Shore Co. v. Richmond 
Belz Rs CoLe 272 .Cal, (174,11 555P 1.999. 
73. Eto ee v. Lugo, 75 Cal. 639, 
PPEies 


74. Wilson v. Wilson, 192 Iowa 
646, 185 NW 97. 

75. Barber v. Barber, 195 N. C. 
711, 143 SE 469 (a finding that the 
land is not susceptible of actual par- 
tition in connection with an admis- 
sion in the pleadings to that effect 
has been construed to be a finding 
that partition could not be made 
without injury to the parties inter- 


ested). 

76. Winterburn v. Chambers, 91 
Cal a7 0 272. 658: 

{a] Finding as to ouster.—(1) A 


finding that a purchaser of a hus- 
band’s interest in the land of his de- 
ceased wife entered into and took pos- 
session of the land in his own right, 
and as owner of the entire tract, and 
not as a tenant in common with the 
heirs, and that he ousted and amoved 
such ‘heirs, was not by its terms lim- 
ited to an ouster resulting from the 
entry under the deed; but the find- 
ing of ouster must be regarded as 
distinct in itself, and, if there is evi- 
dence to support it, it must be up- 


a 


# 


referable to the latter’s ouster, and 
it did not need a finding that the 
grantees made an additional ouster. 
Winterburn v. Chambers, supra. 

77, Joyce v. Dyer, 189 Mass. 64, 75 
NE 81, 109 AmSR 603. 

78. Garretson v. Garretson, 43 Ind. 
A. 688, 88 NE 624. 

79. Rentz v. Eckert, 74 Conn. 11, 


“49 A 208. 

60. See supra §§ 234, 276 

81. Tanner v. Tanner, 326 Ill. 302, 
157 NE 161; Miller v. Lanning, 211 
Til. 620, 71 NE 1115. 


82. Verdict: 

Generally see Trial [38 Cyc 1868]. 
In equity cases see Equity §§ 732, 

TSS COO OO. 

Findings see supra § 395. 

83. Ackermann v. Ackermann, 22 
Tex. Civ. A. 612, 55 SW 801 (in' an 
action between heirs for a partition 
of real estate, a verdict for defend- 
ants “in accordance with the last will 
and testament” of deceased has the 
force of a general verdict). 

84. Shiner v. Shiner, 14 Tex. Civ. 
A. 489, 15 Tex. Civ. A. 666, 40 SW 439. 


85. Barclay v. Kerr, 110 Pa. 130, 
1A’ 220. 
86. See supra § 394. 


87. Williams v. Williams, 82 Wis. 
393, 52 NW 429. 

88. See supra § 394. 

89. McKenna v. Meehan, 248 N. Y. 
206, 161 NE 472 (Civ. Pract. Act § 
429); Bowen v. Sweeney, 143 N. Y. 
349, 38 NE 271; McKenna v. Meehan, 
220 App. Div. 690, 222 NYS 379 [rev 
on other grounds 248 N. Y. 206, 161 
NE 472]; Lewis v. Butts, 128 NYS 
842. See also Trial [38 Cyc 1902]. 

90. See cases supra note 89. 

91. Modification, opening, 
ing, or review of decree in: 
Higher court see infra § 865 et seq. 
Lower court see infra §§ 418-422. 


vacat- 


92. See statutory provisions. 

93. See Equity §§ 737-740. 

94. See New Trial 46 C. J. p 46. 

95. Wright v. Strother, 76 Va. 
857. 

[a] Discretion of court.—An ap- 


plication for a rehearing, while the 
suit is pending, is, like in other cases 
in equity (see Equity § 873), ad- 
dressed to the sound discretion of the 


petition for a rehearing and a new 
partition if the one made between 
their vendees and the other tenants 
in common is injurious to their in- 
eee Wright v. Strother, 76 Va. 


96. U. S.—Brown v. Cranberry 
Iron, ete., Co., 72 Fed. 96, 18 CCA 444. 

Cal.—San Fernandod Farm Home- 
stead Assoc. v. Porter, 58 Cal. 81; 
Regan v. McMahon, 43 Cal. 625. 

Ga.—Martin vy. Laramore, 145 Ga. 
404, 89 SE 362. 

Ind. —Mayer v. Haggerty, 138 Ind. 
as 38 NE 42; Jones v. Jones, 91 Ind. 


Mo.—Marsala v. Marsala, 288 Mo. 
501, 232 SW 1048: Estes v. Nell, 163 
Mo. 387, 683 SW 724; Goode v. ‘Lewis, 
118 Mo. 357, 24 Sw 61. 

N. Y.—Bowen v. Sweeney, 143 N. 
Yo (349 38° NE 274. 

Ss. C.— Covington v. Covington, 47 
S.C. 263.25 SH 193; 

[a] Newly discovered evidence 
having a direct bearing on the rights 
of the parties*is a ground for new tri- 
al where movant has used reasonable 
diligence. Covington y. Covington, 
47 S. C. 263, 25 SE 193. 

Statutory new trial as of right see 
New Trial § 588 

97. Brown Vv. ce Iron, etc., 
Co., 72 Fed. 96, 18 CCA 4 

98. See New Trial §§ ona: 278. 

99. San Fernando Farm WHome- 
stead Assoc. v. Porter, -58 Cal. 81; 
Regan v. McMahon, 43 Cal. 625; May- 
er v. Haggerty, 138 Ind. 628, 38 NE 
42; Jones v. Jones, 91 Ind. 72. Goode 
v. Lewis, 118 Mo. 357, 24 SW 61; 
Bowen v. Sweeney, 143 N. Y. 349, 38 
NE 271. 

1. Schee v. Schee, (Mo.) 4 SW (2a) 
760 (Rev. St. [1919] § 1456). 

2. Decree, judgment, or order: 
Approving or disapproving report of: 

apse pee ES see infra §§ 620, 

Sale for division see infra § 756 et 

seq. 
Determining mode of partition see 
infra § 435 et seq. 
On appeal see infra §§ 880, 881. 

3. Scope and extent of relief see 
infra §§ 431-549. 

4 See infra § 399. 


428 [47 C.J.] 
the rights and interests of the parties in the sub- 
ject matter, is necessary;°> but the failure to enter 
a formal interlocutory decree or judgment® for par- 
tition, the proceedings otherwise being valid, is a 
mere irregularity which may be waived and cured by 
subsequent proceedings,’ Subject to special regu- 
latory statutes on the subject, if any,® general rules 
as to interlocutory decrees? or judgments,?® or as 
to final deerees!! or judgments,'? in so far as ap- 
plicable, govern the interlocutory or final decree or 
judgment for partition.1® 

[§ 399] 2. As Final or Interlocutory. Whether 
an order, decree, or judgment in partition proceed- 
ings is final or interlocutory for the purposes of ap- 
peal or error therefrom is elsewhere considered.** 
In some jurisdictions the decree or judgment for par- 
tition,t® or for the sale of the property for divi- 
sion,+® or for the actual partition of part of the 
land and a sale of the remainder,*’ is regarded to 
some extent at least as interlocutory only, the final 
judgment being the order approving the sale or divi- 
sion of the property.‘® Other courts regard a de- 
cree granting a partition as final in respect of the 
interests of the owners?® and their right to parti- 
tion,”® but interlocutory as to the mode of parti- 
tion;?+ or else the partitioning of the land is re- 
garded as an administrative act for performance by 
the court’s commissioners.?? The decree for parti- 
tion was held to be final where it contained no res- 
ervation of equities or for further directions,?* or 


5. See infra §§ 402-404. 


6. Interlocutory decree see infra] 449, 37 NE 471. 


PARTITION 


N. Y.—Mingay v. 


£§§ 398-400 


where it was for defendant who claimed title to all 
of the land sought to be partitioned, there being noth- 
ing to partition.24 That there was no disposition 
of some of the land would not prevent from being 
final a decree conforming with the prayer of the peti- 
tion in the division of the land which followed a 
former agreement of the parties for partition.*° 
But a decree which vacated a former decree deter- 
mining the interests of the original parties, found 
that an intervener was the owner of a certain in- 
terest, granted his intervening prayer, made him a 
party, and gave him leave to answer, was not a final 
decree.?° P 

[§ 400] 3. Time of Rendition. Statutory require- 
ments”? as to the time for the rendition and entry 
of the decree** or judgment*® should be complied 
with.?° A decree for partition should not, be en- 
tered until the appropriate preliminary steps have 
been taken;*! and, where made before defendant 
files his answer or a decree pro confesso is regularly 
entered against him, is erroneous.*? A writ of par- 
tition should not be issued until the parties have had 
the time allowed by law to show cause against it or 
object to the principle on which it issued.?? A final 
decree, at the time of appointing the commissioner, 
is premature and erroneous.** No direction should 
be given to the commissioners to convey until their 
partition has been reported to, and confirmed by, the 
court.2° By virtue of statutes or rules of practice 
in some jurisdictions,’® plaintiff may be allowed 


Lackey, 142 N. Y. | 30 NE 310; Blackburn v. Blackburn, 
200 Ky. 310, 254 SW 915; Blanchard 
Carrow, 156 N. C. | v. Cross, 97 Vt. 370, 123 A 382; Ham- 


lin v. Hamlin, 90 ‘Wash. 46%, -V56" 


§ 399. ; N. C.—Tayloe v. 
7. Sewall v. Ridlon, 5 Me. 458;1]6, 72 SE 76. 

Southgate v. Burnham, 1 Me. 369; 

Symonds v. Kimball, 3 Mass. 299; 


gia v. Hobbs, 105 Mo. a PA Hs} Sw 
68 

{a] Thus, where commissioners 
in partition make a return in which 
they set forth by metes and bounds 
the several tracts assigned to the 
different parties, and all the parties 
are present and approve the division, 
and the judge certifies on the return 
that the division, having been duly 
considered, is thereby ratified and 
confirmed, the division cannot after- 
ward be invalidated for want of a 
more formal and technical decree of 
division. White v. Clapp, 8 Metce. 
(Mass.) 365. 

8. See statutory PeOwts One 

9. See Equity § 82 


10. See Widen ental Si Se 
11. See Equity §§ 820-968. 
12.. See Judgments 33 C. J. p 1042. 
13. See infra §§ 399-430. 
14. See Appeal and Error § 405. 


See also infra § 866. 


15. Me.—Sewall v. Ridlon, 5 Me. 
458. 
Mass.—Symonds vv. Kimball, 3 
Mass. 


Miss.—_Sweatman '‘v. Dean, 86 Miss.” 


641, 38 S 231 
Mo.—Collier v. Catherine Lead Co., 
208 Mo. 246, 106 SW 971. 

N. M:—Montoya v. Vigil, 16 N. M. 
349, 120 P 676 [aff 232 U. S. 375, 34 
sct ree 58 L. ed. 645]. 

N. Y.—Cahill  v. Cahill, 131 Misc. 
99, 226 NYS 199. 

N. C.—Tayloe v. Carrow, 156 N.C. 
CaaS Bie .6 
N. C. 41. 


Or.—Bybee v. Summers, 4 Or. 354. 


Que.—Lacoste v. Blanchard, 26 Rev, 


Teg 449. 

[a] 
pert to declare whether the immov- 
ables to be divided.are divisible in 
equal parts is interlocutory. Lacoste 
vy. Blanchard, (Que.) 26 RevLeg 449. 

16. Mo.—Collier v. Catherine Lead 
Co., 208 Mo. 246, 106 SW 971; Aull 
Vv. Day, 133 Mo. 337, 34 SW 578. 


Medford v. Harrell, 10 


Judgment appointing an ex- 


Or.—Bybee v. Summers, 4 Or. 354. 

W. Va.—Connell v. Wilhelm, 36 W. 
Va. 598, 15 SE 245. 

Que.—Lacoste v. Blanchard, 26 Rev 


Leg 449. 

17. Tayloe.'v. ‘Carrow, 156 N. >C. 
6, 72 SE 76. 

[a] Effect of payment and posses- 


sion by purchaser.—A decree of a 
judge of the superior court, order- 
ing an actual partition of a part and 
a sale of the remainder of land, un- 
der Rev. (1905) § 2516, is interlocu- 
tory until a decree of confirmation is 
made, although the purchase money 
has been paid and possession taken 
by the purchaser. Tayloe v. Carrow, 


18. Schee v. Schee, (Mo.) 4 SW 
(2a) 760; Remmers v. Remmers, 
(Mo.) 239 SW 509; Marsala v. Mar- 
sala, 288 Mo. 501, 232 SW 1048; Col- 
lier v. Catherine Lead Co., 208 Mo. 
246, 106 SW 971; Clark v. Sires, 193 
Mo. 502, 92 SW 224; 
ford, 90 Mo. 477, 3 SW 20; Murray 
v. Yates, 73 Mo. 13; Tayloe v. Car- 
row, 156 N. C. 6, 72 SE 76; Medford 
Vv; Harrell, 1.0) 3Ne: Cr 410 abacostes iv. 
Blanchard, (Que.) 26 RevLeg 449. 

[a] In California (1) under for- 
mer statutes, the rule was as in Ore- 
gon (see infra [b]). Peck v. Vanden- 
berg, 30 Cal. 11. See Gates v. Salmon, 
28 Cal. 320 (statute not retroactive). 
(2) But under Code Civ. Proc. § 963 
subd 3, an interlocutory decree in an 
action for the partition of real prop- 
erty is final to all intents and pur- 
poses. Pista v. Resetar, 270 P 453. 
(3) Consequently, on an award of 
money to plaintiff by such decree, ne 
was entitled to interest from. the 
time of its rendition. Pista v. Rese- 


1 L562N.5 Cs 6, 72 SH 176 


tar, supra. 
{[b] In Oregon the only final de- 
cree in partition is the decree con- 


firming the report of the referees. 
Sterling v. Sterling, 43 Or. 200, 72 P 
741. 
Confirmation see infra §§ 622-626. 
19. Roach y. Baker, 130 Ind. 362, 


Harbison v. San- | 


Bay 

20. See cases supra ‘note 19. 

21. Roach v. Baker, 130 Ind. 362, 
30 NE 310; Brown v. Cooper, 98 Iowa 
444, 67 NW 378, 60 AmSR 190, 33 LRA 
61; Blanchard v. Cross 00 | VRS 70> 
123 A 382; Hamlin v. Hamlin, 90 
Wash. 467, 156 P 393. 


22. Blackburn v. Blackburn, 200 
tee” 254 SW 915. See also infra 
23. Pfeltz v. Pfeltz, 1 Md. Ch. 455. 


24. Didier v. Woodward, (Tex. Civ. 
A.) 232. SW _ 5638; Banks’ v. Blake, 
(Tex. Civ. A.) 171 SW 514. 

25. Nabors v. Nabors, (Tex. Civ. 
A.) 230 SW 1109. 

26. Price v. Springer, 241 Ill. 230, 
89 NE 296. 

27. See statutory provisions. 

28. See Equity § 880. 

29. See Judgments § 191 et seq. 

30. See cases infra this note; and 
notes 31-38. 

[a] In New York failure to allow 
a lapse of ten days between filing 
the admission of service of summons 
outside of the state and the interlocu- 
tory judgment, as required by Civ. 
Pract. Act § 235, is an irregularity 
which may be cured by the entry of 
an order nunc pro tune directing 
the refiling of the admission of serv- 
ice as. of the proper date. Cahill v. 
Cahill, 131 Misc. 99, 226 NYS 199. 

31. Ropes v. McCabe, 40 Fla. 388, 


25 (S 2733). Billups v. Riddick, 53 N. 
i be Graydon v. Graydon, is S. C: 
q : 


32. Ropes v. McCabe, 40 Fla. 888, 
25 S 273; Benner ve Street, 32 Fla. 
274, 13 S 407; Street v. Benner, 20 
Fla. 700; Billups v. Riddick, 53 N. 
CH 163: 
ee Graydon v. Graydon, 16 S. C. 
Oe} . 
Seay v. White, 5 Dana (Ky.) 
. Rice v. Rice, 10 B. Mon. (Ky.) 


4 
36. 
rules 


See statutory provisions and 
of practice. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 400-404] 


judgment allotting him the share he is entitled to, 
without waiting for a determination of the conflict- 
ing claims of defendants in the remainder of the 
property,®? or partition may be had between plain- 
tiff and defendant as to a partition of the property 
without awaiting a determination of their disputed 


. . ng 
elaims as to the remainder.*® 


[§ 401] 4. Existence of Jurisdiction. 
ment in partition based on a petition showing that 
the court has no jurisdiction is void.*® 
tial to the validity of a judgment or decree for par- 
tition that proper notice be given the interested 
parties,*® unless notice is waived.*? 
dered against defendants properly served by pub- 
lieation is valid, unless the requirements of law in 
giving the notice were not complied with,*? or the 
case presented is not one to which the statute ap- 
plies; but a judgment for costs cannot be ren- 
dered against nonresident defendants served by pub- 


lication only.** 


37. Richardson v. Ruddy, 10 Ida. 
151, 77 P 972; Howe v. Spalding, 50 
Minn. 157, 52 NW 527. 

[a] In Pennsylvania, in parti- 
tion in the orphans’ court, under 
the act of April 8, 1833, between the 
widow and collateral heirs of a man 
who died without issue, the widow’s 
share, having been satisfactorily al- 
lotted to her by the inquest, may be 
finally confirmed to her by a decree, 
without waiting for the final adjust- 
ment of the respective rights of the 
heirs to the other half. Poundstone 
v. Everly, 31 Pa. 11. 

38. Kelly v. Kelly, 18 Man. 362, 9 
WestLR 509. See also infra §§ 4338, 


498. 

39. Gillespie v. Nabors, 59 Ala. 
441, 31 AmR 20 (so held as to a 
judgment on a petition for partition 
filed by the administrator of the es- 
tate, showing that one heir is alive, 
and his mother pregnant by the an- 
cestor from whom the inheritance is 


derived). See also supra §§ 218-220. 
40. See supra § 293. 
41. See supra § 309. 
42. See supra §§ 300-306. 
43. Cox v. Matthews, 17 Ind. 367; 


Savary v. Da Camara, 60 Md. 139. 

[a] hus, where a statute provid- 
ed that one of several owners of real 
estate might make application for the 
appointment of commissioners’ to 
make partition after having given no- 
tice by publication, it was held that 
the statute contemplated cases where 
the rights in the estate to be parti- 
tioned were not controverted, and 
hence, where two plaintiffs sued sev- 
eral defendants for partition, giving 
notice by publication only, a decree 
that plaintiffs were exclusively en- 
titled to the lands which were the 
subject of the suit was not conclu- 
sive on defendants. Cox v. Mat- 
thews, 17 Ind. 367. 


44. See infra § 916. 
45. See infra §§ 432-434. 
ae See relief see infra §§ 477— 
46. See infra § 431. 
47. Cal.—Richardson vy. Loupe, 80 
€al, 490; 22 P* 227. 


Ill.—Rackeman v. Tilton, 236 Ill. 
49, 86 NE 168. 

N. C.—Simmons v. Jones, 118 N. C. 
472, 24 SE 114. 

Tex.—Askey v. Williams, 74 Tex. 
294, 11 SW 1101, 5 LRA 176; Went- 
worth v. Wentworth, (Civ. A.) 142 
Sw. 141. 

Wyo.—Field v. Leiter, 16 Wyo. 
1,90) P 378, 92 P 622, 125 AmSR 997. 

[a] An order is sufficient which 
finds the parties to be tenants in com- 
mon, ascertains and adjudges their 
respective shares, and orders a par- 
tition thereof, whether the order is 
final or interlocutory. Field v. Lei- 
TEL VOM YO.F1, SO P3785 92" P 622, 
125 AmSR 997. 

[b] Judgment not void as condi- 


2 


eo 


PARTITION 


al. 


A judg- 
of practice. 
It is essen- 


A decree ren- 
award.*? 


apply.°® 


[§ 403] b. Designation of Parties. 
to designation of parties in a decree*®* or judgment®® 


[§ 404] c. Description of Property.*’ 
cree or judgment for partition should, either in 


[47 C.J.] 429 


[§ 402] 5. Requisites and Contents—a. In Gener- 

A decree or judgment for partition should de- 
termine the rights of the parties*® and direct par- 
tition accordingly,*® and, when it does so, it is suf- 
ficient,47 although matters of detail in carrying out 
the judgment are left open and reserved.*® It must 
contain,*® as well as omit,®°° such recitals as are pre- 
seribed for inclusion or exclusion by statute or rule 
The decree or judgment should be so 
drawn as to be effective to pass a good title in the 
purchaser®*? or holder.°? 
specified sum due, owing, and unpaid from defend- 
ant to plaintiff is sufficient to constitute a valid 


A judgment which finds a 


Usual rules as 


The de- 


terms®® or by proper reference to other portions of 


tionalA judgment ordering parti- 
tion according to the will of testator, 
and directing the commissioners to 
charge the shares of certain of the 
parties with the sums expressly laid 
upon them by the will, is not void as 
conditional, because it further directs 
that, if the sums so charged shall be 
paid before the commissioner acts, 
the shares should be relieved of the 
charges. Simmons v. Jones, 118 N. 
C. 472, 24 SE 114. 

{c] Uncertainty.—Where the heirs 
and representatives of a decedent pe- 
tition that his interest in an estate 
in common be set off to them as an 
entirety, and they be left as tenants 
in common, as authorized by statute, 
a decree setting apart such interest 
to “the estate of’ decedent is not void 
for uncertainty. Richardson  v. 
Loupe, 80 Cal. 490, 22 P 227. 

48. Taggart v. Hurlburt, 66 Barb. 
(N. Y.) 553. See also infra § 433. 

49. McClaskey v. Barr, 48 Fed. 
130; Sullivan v. Lumsden, 118 Cal. 
664, 50 P 777; Cheney v. Ricks, 168 
Till. 548, 48 NE 75; Adams v. Bristol, 
108 App. Div. 303, 95 NYS 628. 

{a] Directory provision.—A _ stat- 
ute requiring the court, on the com- 
ing in of the report of the commis- 
sioners in partition, to confirm it, 
unless cause be shown, and to divest 
and vest title according to its terms, 
is merely directory, and the failure 
formally to divest the interest of 
some of the parties’ to the suit does 
not make the partition decree any 
less binding on them. Johnson v. 
Britt, 9 Heisk. (Tenn.) 756. 


Erste See McClaskey v. Barr, 48 Fed. 
ov. 
{a]; Limitation of rule.—When 


persons not in possession have es- 
tablished title to a certain interest 
in the lands by proving heirship to a 
remote owner, the court. may permit 
the findings as to their pedigree to 
be recited in the decree, when it 
deems such a course probably neces- 
sary to prevent further question as 
to the rights of the parties, notwith- 
standing a rule declaring that nei- 
ther any part of the pleadings, ‘‘nor 
the report of any master, nor any 
prior proceedings shall be _ recited 
or stated in the decree.” McClaskey 
v. Barr, 48 Fed. 130. 

51. Metheny v. Bohn, 74 Ill. A. 
377; Garretson v. Garretson, 43 Ind. 
A. 688, 88 NE 624. 

[a] Where a sale is ordered, the 
decree should clearly define, declare, 
and dispose of all the interests and 
claims to the premises in order that 
purchasers may not be prevented 
from bidding at the sale because the 
court has, inadvertently or otherwise, 
omitted these essential points in its 


peat Metheny v. Bohn, 74 Ill. A. 
52. Garretson v. Garretson, 43 Ind. 


A. 688, 88 NE 624. 


[a]. Provision for conveyance of 
interest.—Where the court found that 
plaintiffs owrmed about one fifth of 
the land and defendant the rest of 
it, and permitted defendant to pay 
plaintiffs for their share, the order 
should provide for the conyeyance of 
their interest to defendant-~if he so 
elected. Garretson v. Garretson, 43 
Ind. A. 688, 88 NE 624. 

Direction for conveyances see infra 
§§ 627, 830. ; 

53. Pista v. Resetar, (Cal.). 270 P 


453 
54. See Equity § 844. 
55. See Judgments §§ 131, 132. 
56. See cases infra this note. 
[a] Immaterial errors.—(1) An 
error in designating a party is im- 


material if it appears that the party 
is sufficiently designated by constru- 
ing the decree as a whole. Gage v. 
Goudy, 141 Ill. 215, 30 NE 320; Gage 
v. Goudy, (Ill.) 29 NE 896. (2):A 
mere clerical omission in the name 
of a party will not! be of any avail 
when it is made manifest by the 
pleadings that it was owing to an 
oversight. Covas v. Bertoulin, 44 La. 
Ann. 683, 11 S 143. (3) A judgment 
rendered in favor of plaintiffs, who 
are thereby correctly named, and 
against the only defendant therein, 
who is incorrectly named in part, is 
a valid and binding judgment against 
the party alleged to be the cobwner, 
and asked to be, and who was, cited. 
Goreants UCC.) 42 cua Anim iGb ay 


On collateral attack: 

Incorrect designation see infra § 429. 
Omission see infra 426. 
57. Construction of 

see infra § 411, 

58. Reed v. Murphy, 196 Cal. 395, 
238 P 78; Hector v. Horrell, 248 Mo. 
166, 154 SW 96; Massie v. Massie, 54 
Texs Civ. Ae Gla iil Noes VERE nOn 

[a]. Description held sufficient.— 
(1) Generally. Thomas vy. Harris 
County Houstoh Ship Channel Nav. 
Dist., (Tex. Civ. A.) 6 ‘Sw (a) 396. 
(2) Where deceased for many years 
owned two lots, and only two, in a 
certain town, the lots being common- 
ly known as her lots, a description 
of such lots as “two lots in” such 
town is sufficient. Taffinder v. Mer- 
rell, 95 Tex. 95, 65 SW 177, 93 AmSR 
814 [aff (Civ. A.) 61 SW 936]. (3) 
A judgment, excepting from the land 
to be sold a half of an acre in a cer- 
tain quarter section, so laid out as 
to include the family graveyard of 
M, is not void for uncertainty of de- 
scription with respect to the half 
acre, although no graveyard was lo- 
cated in such quarter section, where 
the family graveyard of M, contain- 
ing a half acre, can be located by 
parol in another quarter’ section. 
aeanen v. Dixon, 150 Mo. 416, 51 SW 

[b] 


description 


Insufficient description.—A 
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the record,®® or to a plat duly recorded,®° contain 
such a description of the land sought to be parti- 
tioned as to distinguish it from other real estate. 

[§ 405] d. Conformity to Pleadings, Issues, and 
Under general rules®! the decree or judg- 
ment for partition must conform to the pleadings®? 
and not extend beyond them,®* and also must be 
Tt must not extend to 
property not designated by the pleadings.®*® 
general rule plaintiff should not be awarded a great- 
er share of the property than he claims,°® but the 
fact that complainant alleges himself to be entitled 
to a less interest in the lands than he is really en- 
titled to under the facts alleged by him is no bar 
to a decree vesting in him his proper share.®* 
lief not demanded by the pleadings®® should not be 
granted,®® but under the general rule’? the court 
may grant any relief proper on the facts alleged and 
established, whether or not it be other than, or in 
addition to, the relief prayed for, where there is a 


Proof. 


supported by the evidence.®*# 


prayer for general relief." 


[§ 406] e. Conformity to Findings, Verdict, and 
Pursuant to general rules’*® the decree 


Decision. ‘2 


description of land as a_ specified 
number of acres, part of a survey 
named. Black v. Black, 95 Tex. 627, 
69 SW 65 [rev (Civ. A.) 67 SW 928, 
and dist Wentworth v. Wentworth, 
(Tex. Civ. A.) 142 SW 141]. 

59. Reed v. Murphy, 196 Cal. 395, 
238 P 78; Bunol v. Bunol, 154 La. 
159, 97 S 386; WHanrick v. Hanrick, 
98 Tex. 269, 83 SW 181; Taffinder v. 
Merrell, 95 Tex. 95, 65 SW 177, 93 
AmSR 814 [aff (Civ. A.) 61 SW 936]. 

[a] Especially where the judg- 
ment is entered by consent. Reed v. 
Murphy; 196 Caly 395, 238° P ‘78. 


60. Miller v. Indianapolis, 123 Ind. 
196, 24 NE 228. 
61. See Equity §§ 854-861; Judg- 


ments §§ 87-105. 

62. See cases infra notes 63-71 

63. Cai.—Reinhart v. Lugo, 75 Cal. 
CS9MESER 112. 

-Conn.—Hawley v. Castle, Kirby 218. 

Ill.—Prichard v. Littlejohn, 128 Il. 
128, 21 NE 10. 

Ind.—Marsh v. Morris, 133 Ind. 548, 
33 NE 290. 

Iowa.—Bottorff v. Lewis, 121 Iowa 
27, 95 NW: 262. 

Kan.—McKinstry v. Carter, 48 Kan. 
428, 29 P 597. 

Ky.—Thurman v. Samuels, 147 Ky. 
758, 145 SW 744. 

Nev.—Dondero v. Van Sickle, 11 
Nev. 389 

N. Y.—Lamb v. Lamb, 14 NYS 206 
fate Ast Ns Y2275 30CNE 133): 

. N. C.—McKay v..McNeil, 59 N. C. 

58. 

Pa.—Ewing v. Houston, 4 Dall. 67, 1 
L. ed. 744 (recognizing rule). 

Tenn.—Elk Valley Coal, etc., Co. v. 
Douglass, (Ch. A.) 48 SW 365 (recog- 
nizing rule). 

Tex.—McDougal v. Bradford, 80 
Tex. 558, 16 SW 619. 

W. Va.—Roberts v. Coleman, 37 W. 
Va. 143, 16 SE 482. 

64. Johnson v. Pontious, 118 Ind. 
270, 20 NE 792; Harness v. Harness, 
63 Ind. 1. 

65. Thurman v. Samuels, 147 Ky. 
758, 145 SW 744; Dondero v. Van 
Sickle, 11 Nev. 389; Corwithe v. 
Griffing, 21 Barb. (N. Y.) 9. 

[a] Rule was not violated: (1) 
Where the decree accurately de- 
scribed the land by exact boundaries 
ascertained by the commissioner, al- 
though the bill did not describe it 
by metes and bounds. Elk Valley 
Coal, etc., Co. v. Douglass, (Tenn. Ch. 
A.) 48 SW 365. (2) Where the in- 
quest assigned a fishery to one party, 
which was never put in demand, it 
being appurtenant to one of the lots. 
Bwing v. Houston, 4 Dall. (Pa.) 67, 
1 L. ed. 744. (3) Where the original 
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[§ 407] 6. Presumptions as to Existence. 
tenants hold in severalty, according ‘to a partition, 
and acquiesce therein, a judgment of partition will 
be presumed.*? ° 

[§ 408] 7. Signature, Entry, and Record. Sub- 


[$§ 404-408 


or judgment for partition must follow and conform 
to the verdict or findings and decision as the case 
may be.7* Where questions of title and of the in- 
terests of the parties are required to be determined 
by a jury,” the judgment for partition must con- 
form to the verdict.’® 
that a decree directing an equal division of the prem- 
ises among defendants is erroneous in the absence 
of a finding that they have an equal interest there- 
in,?7 although it has been held that a decree, find- 
ing that certain of the parties to the suit are own- 
ers of the real estate in controversy, fixing the in- 
terest of each, and decreeing partition accordingly, 
is not defective because without general findings 


So, also, it has been held 


Where 


aN 


ject to. special regulatory statutes®® general rules 


writ called only for a partition of 
lands in ‘‘Hellam township,” but the 
judicial writ was«for lands in “‘Hel- 
lam and Windsor townships,” it ap- 
pearing from the record that the 
property demanded was the same 
property that was divided. Ewing v. 
Houston, supra. 

66. Reinhart v. Lugo, 75 Cal. 639, 
18 P 112; Bottorff v. Lewis, 121 Iowa 
27, 95 NW 262; McDougal v. Brad- 
ford, 80 Tex. 558, 16 SW 619. ‘ 
King v. Middlesborough Town, 
etc.. Co., 106 Ky. 78, 50 SW 37, 1108, 
20 KyL 1859; Lamb v. Lamb, 14 NYS 
206: [aff 131 N. Y. 227, 30 NE 133]. 


68. See supra § 321 et seq. : 
69. Conn.—Hawley v. Castle, Kir- 
by 218. 


Ill.—Francisco v. Hendricks, 28 Ill. 
643, Tibbs! v. Allen, (277° Tie “149: 

Ind.—Marsh v. Morris, 133 Ind. 
548, 33 NE 290. 
ae C.—McKay v. McNeill, 59 N. C. 

Tenn.—Ross v. Ramsey, 3 Head 15. 

Tex.—O’Leary v. Durant, 70 Tex. 
409,,11 SW 116. 

W. Va.—Roberts v. Coleman, 37 W. 
Va. 143, 16 SE 482. 

[a] Ilustrations.—(1) Although 
it is necessary to ascertain the own- 
ers of the land sought to be par- 
titioned, it is irregular to adjudicate 
by decree, without formal pleadings, 
the conflicting interests of defend- 
ants. O’Leary v. Durant, 70 Tex. 409, 
11 SW 116. (2) In trespass to try 
title, where plaintiff seeks to be put 
in possession with his cotenant, and 
neither party specifically prays for 
partition, such relief is properly re- 
fused. Ballard v. Carmichael, 83 Tex. 
855, 18 SW 734. (3) Where a bill 
is filed to have land sold for parti- 
tion, but no actual partition is asked 
in the alternative, and no general 
relief prayed for, the court will not 
order such actual partition, even 
though the parties might seem to be 
entitled to it, if the bill had been 
framed with such an aspect. McKay 
v. McNeill, 59 N. C. 258. 

[b] Waiver of error.—In an ex 
parte proceeding for the division of 
real property, all the parties being 
plaintiffs, the judgment, electing for 
one of the parties to take a life es- 
tate in lieu of dower, was not void or 
erroneous as to such party because 
there was nothing in the petition on 
which to base it, since she was her- 
self instrumental in procuring the 
judgment. Durrett v. Durrett, 89 SW 
210, 28 KyL 275. 

70. See Equity § 858. 

71, Harle: v.. Muster, 265 Mdaezer 
Wing v. Red, ,1ex. Civ. A.) £45 SW 


governing the signature®! and enrollment®? of de- 
crees, or the entry*®* and docketing** of judgments, as 


301. See Arms v. Lyman, 5 Pick. 
(Mass.) 210 (where a devisee, who 
had conveyed part of his share, 


prayed that the residue might be set 
off to him in severalty, and the judge 
of probate, without noticing the con- 
veyance, decreed that partition be 
made among the devisees according 
to the will, the decree was not errone- 
ous on that account). 

Prayer for relief see supra § 343; 
and infra § 545. 

72. Verdict, findings, and decision 
see supra §§ 395, 396. 

73. See Judgments §§ 106-117. 

74 See cases infra this note; and 
notes 75-78. Xe 

[a] Mere finding in favor of plain- 
tiff’s claim to title, without a spe- 
cific finding as to the facts alleged, 
may be sufficient. Bayha v. Kessler, 
79 Mo. 555. i 

75. See supra § 394. ; 

76.. Allen v. Hall, 50 Me. 
Southack v, Central. Trust Co., 62 
App. Div.. 260, 70 NYS 1122. 

74. Wi OUr® V.. CrawtLord.. sok DL 
249; Tibbs v. Allen, 27 Ill. 119. 

78. Rackemann y. Tilton, 236 Ill. 
49, 86 NE 168. 
Gillespie v. Johnston, Wrig‘ht 
(Oh.) 231. ‘ 

80. See statutory provisions. 

81. See Equity § 834. 
_ {a] In flinois the judge render- 
ing the decree is not required to sign 
his name to it. Dunning vy. Dunning, 
3 Ti 806. 


253; 


82. See Equity §§ 835, 836. 
83. See Judgments § 181 et seq.s 
[a] Entry of decree on the record 


by the clerk gives it its validity. 
Dunning v. Dunning, 37 Ill. 306. 

{b] In Maine, if the report of the 
commissioners is accepted by the 
court and recorded as the statute re- 
quires, the entry of the final judg- 
ment quod partitio preedicta firma et 
stabilis, etc., does not seem to be in- 
dispensably necessary in order to 
give a perfect title to those claiming 
under it, but is at least good until re- 
versed by writ of error. Southgate 
v. Burnham, 1 Me. 369. 

[ec] Time of entry.—Where a par- 
tition suit was tried on the merits, 
defendant is not entitled to a new 
trial because the judgment was not 
entered until the term following the 
trial, where the entry was postponed 
at the request of his attorney to give 
him an opportunity to settle the 
case. Burchett v. Blackburn, 140 Ky. 
587, 131 SW 498. 

84. See Judgments § 240 et seq. 

{a] Failure to record (1) a de- 
cree in the county in which the land 
lies does not affect its validity as be- 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 408-411] 


the case may be, apply to a decree or judgment for 
partition. 

[§ 409] 8. Judgment by Default or on Consent. 
As in other suits’® or actions®® complainant may 
take a decree pro confesso or a Judgment by default 
if his bill or complaint states a case;** otherwise 
where the bill or complaint states no case.*§ <A de- 
fault judgment cannot be taken where some of de- 
fendants have not been served or have not ap- 
peared.8® A default should not be entered against 
parties to a bill in chancery for partition upon pub- 
lication, without a return of summons “Not found” 
as to them when that preliminary step is made neces- 
sary by virtue of a statute.°® It is error to enter 
judgment as on default where there has been a plea 
filed, although the plea was not filed until after the 
time when plaintiff might have taken judgment.*? 
A bill for partition is properly dismissed®? where 
there is no evidence on which a decree for plaintiff 
can be predicated, although some of defendants 
failed to answer.®® 

Necessity of proof. Under some statutes,°* in 
ease of default, to authorize a partition it 1s neces- 
sary to support the bill by proof;®> and it has been 
held that the proof required must be such as would 
establish a prima facie right of recovery in an action 
of ejectment.°® 

Consent judgment. As in other cases®’? a consent 
decree or judgment may be entered in a partition suit 
or action.®® 

[§ 410] 9. Where Disclaimer Filed. Where one 
of several tenants makes a disclaimer in favor of a 
cotenant, who has the legal title, with the clear in- 
tention of allowing the latter to have his interest, a 


tween the parties (Nelson v. Moon, 97. 
17 F.. Cas... No. 10,111,..3 McLéan 319) 


(2) or those purchasing with notice 98. 
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See Equity § 964 et seq; 
ments § 331 et seq. 
Liberty Cent. 
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decree, crediting such share to the cotenant instead 
of all of the remaining cotenants, is proper.°® Where 
one party alleged and claimed in his cross petition 
the entire farm, and one of the adverse parties filed 
a disclaimer, alleging that she concurred in the al- 
legations of the cross petitioner and disclaimed any 
interest, the cross petitioner was entitled to judg- 
ment for any interest held by the disclaiming party.* 

[§ 411] 10. Construction—a. In General. Gener- 
al rules as to the construction and interpretation of 
decrees? and judgments* apply. A partition by de- 
cree of court is the act of the court, and its intention 
governs.* Acts of the parties evidencing a contempo- 
rary construction may be considered.® In a partition 
proceeding between heirs, a recital in the judgment 
that the parties chose to collate properties donated 
to them by taking less was not an adjudication of 
any issue. A judgment ordering the sale of land 
for partition does not deny any relief that a defend- 
ant sought by his rejected answer, counterclaim, and 
cross petition, which prayed that certain lens be 
established and enforced against the land, and that 
his claim be allowed against proceeds of its sale, ete., 
the proceeds of the sale being under the control of 
the court until a distribution is ordered.’ 

Description of property. The general rule that 
the intention of the court governs* applies to a de- 
seription of the property in the decree or judgment.® 
In order to ascertain this intention the decree should 
be read as a whole,?® and, if necessary, it will be 
construed in connection with the entire record,*! in- 
cluding the pleadings?” andthe report of the com- 
missioners.?3 


Judg- [a] Rule applied.—A petition for 


partition described the land as a 


Trust Co. v.|number of acres in survey two thou- 


of the facts (Henderson y. Lindley, 75 
Tex. 185,12. SW '-979),- (3) the. re- 
quirements being intended for the 
protection of bona fide purchasers 
(Henderson v. Lindley, supra. See 
Nelson v. Moon, supra [in Ohio, 
rights of “‘purchaser’’ not affected]). 


85. See Equity § 937 et seq. 
86. See Judgments § 349 et seq. 
87. Keil v. West, 21 Fla. 508; 


Ventress v. Brown, Mann. Unrep. Cas. 
ee 42; Tuppery v. Hertung, 46 Mo. 


ae It is sufficient to allege seizin 
in the ancestor and descent to the 


heir. Tuppery v. Hertung, 46 Mo. 
135: 
{b] Where some of all heirs cited 


did not appear and no judgment by 
default is entered against them, the 
judgment is erroneous and must be 
reversed. Ventress v. Brown, Mann. 
Unrep. Cas. (La.) 42. 

8g. Gillespie v. Nabors, 59 Ala. 
441, 31 AmR 20; Ross v. Ramsey, 3 
Head (Tenn.) 15. 

g9. Anderson v. Anderson, 23 Mo. 
379 (a paper signed by some of the 
defendants and filed in court, stating 
that they wished to ‘‘waive the no- 
tice of the division” of the property, 
was not an appearance by them). 

90. Cost v. Rose, 17 Ill. 276. 

91. Davis v. Brady, 1 Morr. (Iowa) 


101. 
92. Dismissal see supra § 3 
Baker v. Baker, 159 Ill. 
42 NE 867. 
94. See statutory provisions. 
[a] In New York before the enact- 
ment of the revised statutes, the 
court could order the partition to 
proceed where defendants did not ap- 


88. 
394, 


pear. Codd v. Harison, 3 Cai. 82, 
Col. & C. Cas. 431; Neilson v. Cox, 
£ iCais 121. 

95. Shaw v. Parker, 6° Blackf. 
(Ind.) 345; Lease v. Carr, 5 Blackf. 
(Ind.) 353. 

96. Griges v. Peckham, 3 Wend. 


(N. Y.) 436. 


Vaughan, 167 Ark. 219, 267 SW 361; 
Reed v. Murphy, 196 Cal. 395, 238 P 
78; Dix v. Bigham, 124 Ga. 1067, 53 
SE 571; Bigley v. Watson, 98 Tenn. 
363, 39 ‘SW 525, 38 LRA 679. 

99. Kent v. Barger, 264 Ill. 59, 105 
NE 741. 

1. Combs v. Trent, 115 Kan. 472, 
223 P 294, 

2. See Equity § 862. 

3. See Judgments § 794 et seq. 

4 Ark.—Liberty Cent. Trust Co. v. 
Vaughan, 167 Ark. 219, 267 SW 361. 

Ga.—Dix v. Bigham, 124 Ga. 1067, 
ERP Snopsswal, 

Iowa.—Dalton v. Dalton, 184 Iowa 
391, 168 NW 884 

Ky .—Layne v. ‘Layne, UT Ky. “592; 
197 Sw 1062. 

Mass.—Clark v. Parker, 106 Mass. 
554. 

Mo.—Calloway v. Henderson, 130 
Mo. 77, 32 SW 34. 

N. Y.—Ruda v. Cornell, 101, N.Y. 
114, 63 NE 823. 

Pa.—Kille v. Ege, 79 . Pas 5. 

Tenn.—Bigley v. Watson, 98 Tenn. 
358,09 SW, 525, 38 LRA. 679. 

Tex.—Rosenthal v. Sun Co., (Civ. 
A.) 156 SW 513; Barnett v. Mahon, 
(Civ. A.) 31 SW 329. 

Va.—Persinger v. Simmons, 25 
Gratt. (66 Va.) 238. 

W. Va.—Day v. R. BH. Wood Lum- 
ber Co., 78 W. Va. 19, 88 SE 452. 

5. Republic Iron-Works v. Burg- 
139 Pa. 439, 21 A 386. 
6. Say eae Succ., 151 La. 754, 


7s OOl evan Ook, 185 Ky. 341.5209 
SW 62, 182 Ky. 241, 206 SW 274. 

Hs See cases supra note 4. 

Ky.—Layne vy. Layne, 177 Ky. 

599, 197. SW 1062. 

Mo.—Calloway v. Henderson, 130 
Mo. 77, 32 SW 384. 

N. G.—Morrison  v. Laughter, 47 
N.C. 354. 

Pa.—Kille v. Ege, 79 Pa. 15. 

Tex.—Rosenthal vy. Sun Co., (Civ. 
A.) 156 SW 513. 


sand six hundred and twenty-five, be- 
ing all the land in such survey, ex- 
cept twenty and twenty-five hun- 
dredths acres within the limits of 
the town of B, “and being the farm 
known as the property of the late 
George Robertson, deceased,” and 
the decree and orders of sale there- 
under contained the same description. 
It was held that the latter descrip- 
tion would control. Calloway vy. Hen- 
derson, 130 Mo. 77, 32 SW 34. 

10. Calloway v. Henderson, supra; 
Moore v. Gilchrist, (Tex. Civ. A.) 273 
SW 308; Rosenthal v.. Sun Co.) (Tex. 
Civ. Ae), 156, SW.-5135) Day. ve Roe: 


Wood Lumber Co., 78 Wists Vistar os 
88 SE 452. 
[a] Latent ambiguity.—A decree 


confirming a verbal partition con- 
taining general and particular de- 
scriptions of lands awarde based 
on an actual survey apparently agree- 
ing with the plat but shown not to 
do so, is latently ambiguous. Day 
v. R. E. Wood Lumber Co., 78 W. Va. 
13s -" SE 452. 

1. Layne v. Layne, 177 Ky. 592, 
197 SW 1062; Moore v. Gilchrist) 
Cex, Civ, A+) 373 SW 308. 

12. Calloway v. Henderson, 130 
Mo. 77, 32 SW 34; Morrison v. Laugh- 
ter, 47 N. C. 354; Kille v. Ege, 79 
Pa. 15. 

{a] Gand previously conveyed.— 
Where a petition for partition be- 
tween heirs described the lands mere- 
ly as belonging to the ancestor, and 
alleged that one of the defendants 
had possession of the title deeds, 
and asked that he be compelled to 
set them forth, and he filed the deeds 
but did not answer, and the decree or- 
dered a sale of the lands described in 
the partition, the decree did not cov- 
er a tract of land previously conveyed 
to one of the parties by the ances- 
tor, although covered by the deeds 
filed, Morrison v. Laughter, 47 N. 

13. Layne v. Layne, 177 Ky. 592, 
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[§ 412] b. Interests and Shares Passing.** In ap- 
plying the rule calling for the ascertainment of the 
intent of the court!® in construing the decree or judg- 
ment to determine what share or interest is given to 
each of the parties,!® it is to be construed as an en- 
tirety in the light of the entire record.’? <A decree, 
ordering commissioners to set apart to one of the 
parties a specified number of acres “undivided inter- 
est” in accordance with the decree and the law is not 
erroneous as requiring them to set it aside without 
regard to its value,t® and if the commissioners do 
not follow the decree and the law, the injured party 
may object to their report.*® 

Direction to pay money necessary to redeem. A 
decree which found that each of the parties owned 
a certain undivided interest, and ordered the land 
sold, and further directed that plaintiff should pay 
defendant, of the amount necessary to redeem from 
the foreclosure of an outstanding mortgage wherein 
defendant had purchased the property, a sum, in pro- 
portion to his undivided interest, did not require 
plaintiff to redeem, but merely settled the interests 
of the parties, and defendant could not, after the 
time for redemption, set up, as against plaintiff, title 
acquired under the foreclosure.?° 

Easements. <A decree, setting apart a strip of land 
as a passageway to be held in common and undivided 
“by the parties, abutters thereon, their heirs and as- 
signs,” gives the fee in the soil of the strip opposite 
‘each allotment to the owner of the lot, the tenancy 
in common created being only in the easement.?? An 
allotment giving the parties the right to maintain 
branch railroads for a certain coal road will be con- 
strued to be merely for the purposes of removing 
coal and not as appurtenant to the land in general, 
‘and, if the coal becomes exhausted, the right to con- 
struct or maintain the railroad terminates.?? 

. Mineral rights or royalties.2* Where land held 
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[§§ 412-413 


vided that the mineral rights in the whole of the land 
shall remain undivided, the reservation is not of an 
easement,?* but of the entire ownership of the ore 
in place under the land divided.?> The partition of 
land and assignment of dower therein, before any 
wells were drilled under an oil and gas lease to which 
the land was subject, by a decree not mentioning the 
lease or the royalties provided for by it, does not 


include the royalties,?® and each partitioner is enti- 


tled to a proportionate part of all the royalties from 
all the wells drilled on the land subject to the wid- 
ow’s dower rights.?7 

Questions not raised and passed upon. A decree 
in partition will not be construed to enlarge the es- 
tate of the parties thereto beyond that to which they 
are entitled where the question was not raised or” 
passed upon.?®~ So in a suit for paxtition, brought 
during the life of the widow, in which some of the 
children refused to bring their advancements into 
hotchpot,?® the decree, although broad enough to 
exclude them from any share of the dower lands, will 
be restricted to their interest in the two thirds then 
divided, unless the pleadings make a ease for the 
division of the dower land.*° ~ 

When given effect as consent decree. A decree 
giving’ an interest in the share of one of the par- 
ties to persons who were not parties will be given 
effect as a consent decree when justified by the facts, 
the nature of the interest depending on the terms 
of the decree.*? 

[§ 413] 11. Operation and Effect®?—a. In Gener- 
al. A judgment on a writ of partition operates by 
way of delivery of possession and estoppel.?* And 
in actions at law or proceedings under a statute in 
the nature of actions at law®* the effect of a decree 
of partition allotting the several portions of land to 
the different parties is ordinarily the same as it 
would be were the partition made by a deed or deeds 


in common is divided by a decree in which it is pro- |! conveying to each the given portion of land.*> But 
"197 SW 1062; Morse v. Williams, | A.) 297 SW 888. 53 SE 571; Bigley v. Watson, 98 
“(Civ. A.) 142 SW 1186. 19. See infra § 609 et seq. Tenn. 353, 39 SW 525, 38 LRA 679. 

[a] Rule applied.—Where a plat, 20. Moy v. Moy, 89 Iowa 511, 56 32. Effect: 
made part of the report of commis- | NW 668. As consent decree see supra § 411. 
sioners in partition and of the decree 21. Clark v. Parker, 106 Mass. | Where all interested are not parties 
of court, covered all the land intend- | 554 see supra § 232. 


ed to be partitioned, but field notes 
in the report did not do so, the ques- 
tion was as to the intent of the com- 
missioners in their report and the 
court’s intention in its adoption by 
decree. Rosenthal v. Sun Co., (Tex. 
Civ. A.) 156 SW 513. 

14. Ratification and estoppel see 
infra § 414. 

15. See supra § 411. ( 

16. See cases infra this note; and 
notes 17-381. 

[a] Creation of contingent re- 
mainder.—A decree in partition, 
which adjudges that land allotted 
to a wife shall pass ‘at her death 
to her children then living and the 
issue of such as may be dead,” 
creates a valid contingent remainder 
in fee. Bigley v. Watson, 98 Tenn. 
353. 356, 39 SW 525, 38 LRA 679. 

17. Dalton-v. Dalton, 184 Iowa 391, 
168 NW 884; Texas Co. v. . Beall, 
(Tex. Civ. A.) 3 SW (2d) 524. 

{a] Allotting homestead; sale.— 
In a partition suit by the children 
of an intestate, a decree that the 
widow, claiming a homestead, was 
entitled thereto, establishing the in- 
terest of the parties and ordering a 
partition and payment into court of 
the amount of the mortgage against 
the homestead and a division of the 


n 


balance, in view of Code §§ 3367, 
4256, did not order a sale of the 
homestead. Dalton v. Dalton, 184 
Iowa 391, 168 NW 884. 


18. Crayton v. Phillips, (Tex. Civ. 


22. Republic Iron-Works v. Burg- 
win, 139 Pa. 439, 21 A 386. 

23. Mineral rights, conveyances, 
and contracts generally see Mines 
and Minerals §§ 440-775. 


24. Barksdale v. Parker, 87 Va. 
141, 12 SE 344. 

25. Barksdale v. Parker, supra. 

26. Campbell v. Lynch: 81 W. Va: 


374. 94 SH 739, LRA1918B 1070. 


27... Campbell v. Lynch, supra. 
28.° Gillespie v. Pocahontas Coal, 
ete, Cos, 162 Meds) 742, rev. 1637 Med! 


992, 91 CCA 494 (certiorari den 214 
U.S. 751/95 29) SCE 7100, 53. Treads 1.065) 15 
Liberty Cent. Trust Co. v. Vaughan, 


167 Ark. 219, 267 SW 361; Rudd v. 
Cornell) 171Nw Yost 14063 NE) 68233 
[a] TIllustration.—A consent de- 


eree in a suit for partition of land 
devised to three persons, one of whom 
was to take for life with remainder 
to her “surviving children,” did not 
enlarge the contingent remainder in- 
terest intO a vested remainder, al- 
though assigning the portion to the 
devisee for life with remainder to 
named children, where there was no 
prayer for relief except for par- 
tition, and no issue raised as to the 
nature of the remainder. Liberty 
Cent. Trust Co. v. Vaughan, 167 Ark. 
219, 267, SWie 361. 

29. See Descent and Distribution 
§ 240 text and note 27. 

30. Persinger v. Simmons, 25 
Gratt. (66 Va.) 238. 

31. Dix v. Bigham, 124 Ga. 1067, 


Operation and effect of completed 
partition see infra §$§ 625, 631. 

33. Gay v. Parpart, 106 U. S. 679, 
1 SCt 456, 27 L. ed. 256. And see 
Judgments § 1357. 

[a] In Massachusetts, where a 
testator devised land of which he ob- 
tained the right of possession by a 
judgment on a petition filed by him 
for partition pursuant to St. (1783) 
Cran and St. (1786) ¢ 51, and after 
notice given to all persons interested 
of the pendency of such petition, it 
was held that he died seized of the 
land, although others who claimed 
title thereto occasionally entered up- 
on it and cut wood thereon after the 
judgment of partition. Dascomb v. 
Davis, 5 Mete. 335. 


34. See supra §§ 209, 212, 215. 
35. Street v. McConnell, 16 Ill. 
125; Young v. Frost, 1 °Md.9 377; 


Anderson v. Hughes, 36 S. C. L. 74; 
Reed v. Robertson, 106 Tex. 56, 156 
SW 196. But see Gay v. Parpart, 
106 -U. S'679; L-SCt 456,027 Ts ed. 
256 (construing laws.of Illinois prior 
to Revised Statute *of 1861 to the 
effect that a decree making an allot- 
ment but containing no order for pos- 
session in severalty had no effect up- 
on the title). 

[a] Setting off homestead to com- 
munity survivor.—A tract of six 
hundred and forty acres of land 
was acquired by a husband durins 
his marriage with his second wife, 
and after his death a judgment in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 413-415] 


in a suit in equity the decree does not operate as a 
transfer of title,?* that being effected only by the 
execution of conveyances between the parties or on 
their behalf as provided for by law.** 

Decree quod partitio fiat does not dissolve the ¢o- 
tenancy, or sever possession, or divest the title to 
the premises held by the tenants in common.?® 

Putting heirs in possession and ordering licitation. 
Although judgments putting the heirs of a decedent 
in possession of the succession property, and that 
ordering the licitation, were rendered at the same 
time, and written on the same sheet of paper, the lat- 
ter judgment was necessarily to come into effect and 
have operation only after the former had had full 
operation, as the licitation was not being ordered 
at the suit of a representative of the succession, but 
at that of the heirs themselves as codwners.*° 

[§ 414] b. Ratification and Estoppel.*° Pursu- 
ant to the general rule*+ a judgment in a partition 
suit may be ratified by the acts of the parties whose 
interests are thereby adjudicated.*? A person elect- 
ing to take under a partition ratifies the entire de- 
eree;*® he cannot ratify the beneficial part and re- 
pudiate the disadvantageous part;+* he may not hold 
his lands and be relieved from the burdens imposed 
thereon by the deeree;*® and when he takes the part 
allotted to him, he is estopped to question the title 
to the portions allotted to the other parties.*® Where 
parties do not object to the interlocutory decree, but 
show by their conduct that they have assented there- 
to, they cannot thereafter question the decree** 
especially where, by reason of their conduct, con- 


partition was entered, by agreement 
of the parties, setting off three hun- 
dred and twenty acres of land to the 
widow, under a recital that she should 
retain her homestead interest in 
such tract, together with the im- 
provements thereon, as provided by 
law, etc. Such a judgment was insuf- 


ed to 


[b] 


tion, he or 


PARTITION 


though irregular, where she consent- 
it and acquiesced therein for 
thirty-three years. 
(Ind... A.) 149 NE 99. 
Although an infant or a mar- 
ried woman at the time of the parti- 
she may by his or her 
conduct ratify the partition and there- 
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siderable expense has been incurred in the execution 
of the commission,‘® or where third persons have 
acquired rights.4? One who has made no objection 
toa partition judgment cannot be heard to question 
it on an accounting not involving the partition.°° 

Rights subsequently accrued or acquired. While 
a party to a partition decree is generally estopped 
from setting up an after-acquired title,** it has been 
held that a partition by consent between two dev- 
isees of an entire estate, made in pursuance of a pro- 
vision in the will, does not estop one of them to take 
the benefit of any limitation of the share of the other 
over to him, against the purchaser of such share.°? 

Ratification by person not made a party. One who 
is not a party to partition proceedings will, by ac- 
cepting its benefits, be held to have ratified the par- 
tition.°? 

[§ 415] c. Conclusiveness—(1) In General. Un- 
til annulled,®* a decree or judgment for partition is 
conclusive,”® and a second action for partition cannot 
be brought.°® An order based on a decree of par- 
tition and consistent therewith, which charged one 
of the purparts with interest payable to one of the 
parties as tenant by curtesy,°? cannot be set aside 
while the decree stands.°® 

“Tnterlocutory judgments,” so called, as distin- 
guished from final judgments fall within the rule 
just stated®® except in some jurisdictions where, the 
interlocutory judgment not being regarded as at all 
conclusive,®° the whole matter rests in the discretion 
of the court until a final judgment has been en- 
tered.®+ 


426. i 
[a] Conveyance reciting decree.— 
Mugg v. Fenn,|] One not a party who accepts the 


land awarded by a decree of parti- 
tion, and conveys it by a deed, re- 
citing the decree as the source of 
title, consents to and becomes bound 
by the partition. Millican v. Milli- 


ficient to constitute a divestiture of | after be estopped from questioning | can, 24 Tex. 426. 
title in fee of the tract so set off to/ it. Dudley v. Browning, 79 W. Va. 54. Cross references: 
the widow, and vest in her only an| 331, 342, 90 SE 878 (‘In a partition | Amendment see infra § 418. 
estate for life, remainder to the hus-| fairly made, nobody loses any title | Equitable relief against see infra §§ 
band’s heirs. Drew v. Morris, (Tex. | to land. In the subject of partition, 420, 4: 
Civ. A.) 82 SW 321. each co-tenant technically has title| Opening and vacating see infra § 
36. Bolling v. Teel, 76 Va. 487. to the whole thereof, and a partition 419. 
37. Whaley v. Dawson, 2 Sch. &|iS a mere division of the common 55. U. S.—Grider v. Groff, 202 
Meth 37 2. property into separate and equal] Wed. 685. 121 CCA 95. 
Necessity for comveyance see in-| parts. In other words, partition re- Cal.—Pista v. Resetar, 270 P 453. 
fra § 627. duces the partial title to the whole Ida.—Richardson v. Ruddy, 15 Ida. 
38. Grider v. Wood, 178 Fed. 908, | into complete title to a part, without | 488, 98 P 842. 


102 CCA 109; Haden v. Sims, 127 Ga. 
717, 56 SE 989; Kaufmann v. Pitts- 
burgh, 248 Pa. ‘41, 93) A779. 


39. Blumberg’s Succ., 148 La. 1030, 
88 S 297. 
40. Estoppel generally see Estop- 


pel 21 C. J..p 1052, and more particu- 
larly, §§ 215, 225." 
41.. See Judgments § 814 


. 42. Ind.—Mugeg v. Fenn, (A.) 149 
NE 99. 

Ky.—Robinson v. Waggoner, 9 Ky. 
Op. 338; Beeman v. Rouse, 3 Ky. 
Ope 1135 

Md.—Godwin v. Banks, 89 Md. 679, 
43 A 863. 

Mo.—Cochran v. Thomas, 131 Mo. 


258, 33 SW.6. 

Nebr.—Clark v. Charles, 55 Nebr. 
202, 75 NW: 568. 

N.* Y.—Corbett v. Fleming, 134 
App. Div. 544, 119 NYS 543. 

Oh.—Hampshire County Trust Co. 
Oy ge aha ea 114 Oh. St. 1, 150 NE 
7 

Wash.—Murray v. Chamberlain, 126 


Wash. 642, 219 P 8. 

Ww. Va.—-Dudley v.- Browning, 79 
W. Va. 337 900 SH. $78. 

fa] Illustration.—Judgment_ giv- 


ing a widow the balance of the stat- 
utory allowance in realty, in addi- 
tion to her third interest in husband’s 
realty under Burns St. Annot. (1914) 
fe 2865, will ‘be ‘treated as valid, al- 


«[47 C. J.—28] 


either gain or loss. To say a mar- 
ried woman or an infant sustains a 
loss of title, in such a transaction, 
so as to render him immune from the 
doctrine of estoppel, would be to 
subordinate substance to mere tech- 
nicality, and to depart from and vio- 
late the general rules and principles 
governing partition’’). 

43. Jeffries v. Hignite, 206 Ky. 
50, 266 SW 901; Clark vy. Charles, 55 
Nebr. 202, 75 NW 563; ampere 


County Trust Co. v. Stevenson, 
Ohs St. 1; +150: NE. 726. 

44. Hampshire County Trust Co. 
v. Stevenson, supra. 

45. Clark v. Charles, 55 Nebr. 202, 
75 NW 563. 

46. Jeffries v. Hignite, 206 Ky. 
50. 266 SW ‘901. j 

47. Godwin v. Banks, 89 Md. 679, 
43 A. 863; Corbett v. Fleming, 134 
App. Div. 544, 119 NYS 543. 

'48. Godwin v. Banks, 89 Md. 679, 
43 A 863. 

49. Corbett v. Fleming, 134 App. 
Div. 544, 119 NYS 543. 

50. Murray v. Chamberlain, 126 
Wash. 642, 219 P 8. 

51. See Judgments § 1358. 
52. Williams v. Lewis, 100 N. C. 
142.5 SE 435, 6 AmSR 574. 


53. Hampshire County Trust Co. 
v. Stevenson, 114 Oh. St.-1, 150 NE 
726; 24 Tex. 


Millican v. Millican, 


Ind. —Heritage v. Heritage, 52 Ind. 
A. 76, 99 NE 442. 

La.—Traverso v. Row, 11 La. 494; 
Dufau v. Latour, 8 a. 552. 

Me.—Allen v. Hall, 50: Me. 253. 
ie ernie a v. Bulkley, 11 Cush. 

Mo.—Judson v. Bennett, 233 Mo. 
607, 186 SW 681. 

N. J.—Howell v. Robb, 7 N. J. Eq. 


Ne 
Pa.—Clemans’ App., 11 Pa. 
S2t, ld Ane 5 59% 
bon ene Johnson v. Murray, 12 Lea 
Tex.—Petrucio v. Seardon, 76 Tex. 
639, 18 SW 560. 
Can.—Maher v. Archambault, 56 


Can. S. C. 488, 42 DomLR 213 [aff 
25 Que. K. B. 436]. 


Cas. 


56. See cases supra note 55. 

Successive actions or suits see su- 
pra § 154. 

57.: Clemans’ App:, 8 Pa: Cas. 321; 


11 A 559. 
Ascertainment and determination 
of curtesy rights see infra § 536. 


58. Clemans’ App., 8 Pa. Cas. 321, 
11 A 559: 

59. See cases supra note 55. 

60. See supra 

61. Dangerfield v. Caldwell, 151 
i 81 CCA 400. See also infra 

{a] Thus in North Carolina a 


434 [47 °C. J.J 
[§ 416] (2) Matters Concluded. 


tions®? a judgment or decree for partition is ordi- 
narily conclusive of all matters actually and neces- 
sarily involved in the suit,°* but it is not conclusive 
upon any issue not involved within the pleadings and 
actually or by necessary implication adjudicated.** 

Applying this rule a decree or judgment for par- 
tition is conclusive as to every right, title, or interest 
put in issue and adjudicated,*® but not conclusive 
as to issues not involved within the pleadings;°® and 
the rule has been applied to rights or interests grow- 
ing out of an easement,®’ a fishery appurtenant,*® 
and riparian rights,®® and also to rights to or inter- 
ests in growing crops’® and rents."1 

Existence of inequality. A judgment dividing 
land between two tenants in common, which is silent 
as to any compensation to be paid by one party to 


judge can, after having decreed an 
actual allotment to one of the heirs 
ard sale of the remainder, upon the 
coming in of a second report, decree 
that the entire property be sold, upon 
a finding that actual allotment of a 
part is impracticable, his former 
decree, making actual allotment of 
part, not being res judicata. Tayloe 
v. Carrow, 156 N.C. 6, 72 SE 76. 


62. See Judgments § 1312 et seq. 
/ 63. Cal.—Pista v. Resetar, 270 P 
53. 


Ida.—Richardson v. Ruddy, 15 Ida. 
488, 98 P 842. 

Me.—Allen vy. Hall, 50 Me. 253; 
Partridge v. Luce, 36 Me. 16. 

Mass.—Brown vy. Bulkley, 11 Cush. 


168. 

Mich.—Burger v. Beste, 98 Mich. 
156,:5a. NW 99. 

Mo.—Judson v. Bennett, 233 Mo. 
607, 136 SW 681. : 

N. J.—Bryan v. Bryan, 61 N. J. 


Bae 45, 48 A 341 
C@.—Fisher v. Toxaway Co., 171 

N. NG. 547, 88 SE 887 

Ss. o.—Ayer v. Hughes, STIS. (C20382; 
69 SH. 657. 

Tenn.—Johnson v. 
109. 

Tex.—Petrucio v. Seardon, 76 Tex. 
639, 18 SW 560; Gurley v. Hanrick, 
3 (Civ. AS) NTS9 SW 721 [rev on other 
grounds 173 SW 211]. 

64. Ind.—Thompson v. Henry, 153 
Ind. 56, 54 NE 109. 


Murray, 12 Lea 


La.—Czarnowski’s Suce., 151 La. 
7154, 92 S 325, 
Mo.—Martin v. Trail, 142 Mo. 85, 
43 eae 655. 
Y.—Reid v. Gardner, 65 N. Y. 


518, 

N. C.—Lee v. Barefoot, 196 N. C. 
107, 144 SE 547. 

S| C.—Johnson v. Pelot, 24 S. C. 
255, 58 AmR 253. 


Tex.—Cole  v. Grigsby, 89 Tex. 
223, 35 SW 792. 
See Grider v. Wood, 178 Fed. 908, 


102 CCA 109 (recognizing rule). 

65. See Judgments § 1357. 

fa] Thus (1) where an interlocu- 
tory judgment for partition has been 
awarded, and assented to by the re- 
spondents, it is not open to the latter, 
after the judgment, to set up want 
of title in the petitioner as a bar to 
the petition. Mt. Hope Iron Co. v. 
Dearden, 140 Mass. 430, 4 NE 803. 
(2) Respondent, who does not object 
to an interlocutory judgment for par- 
tition, cannot afterward set up want 
of title in the petitioner as a bar to 
the petition. Mt. Hope Iron Co. v. 
Dearden, supra. 

{[b] Indebtedness of party as ex- 
ecutor.—Where the indebtedness of 
an executor and devisee to the estate 
was fully adjudicated in a partition 
suit, and the amount of such indebt- 
edness set off against such executor’s 
distributive Share, the executor will 
not be charged with the amount of 
such indebtedness in his final settle- 
ment. Judson v. Bennett, 233 Mo. 
607, 1836 SW 681. 


PARTITION 


As in other ac- 


[§§ 416-417 


the other for any inequality of partition, as author- 
ized by statute,*? is conclusive that no inequality 
exists,7? and hence parol evidence is not admissible, 
in a collateral proceeding, to show that the partition 
was made in view of an agreement by one of the par- 
ties to pay the other a sum of money.’ 
With respect to unpartitioned es 
ment of partition does not destroy the common own- 
ership of an unpartitioned pareel,’? but on a parti- 
tion of such unallotted parcel in equity, the court 
may so adjudge its disposition that each party shall 
receive from both proceedings, as near as may be, 
that just share of the value of all the property to 


A judg- 


which in justice and good conscience he is entitled.*® 


[ec] Right to improvements.— 
Fisher v. Toxaway Co., 171 N. C. 547, 
88 SE 887; Gurley v. Hanrick, (Tex. 
Civ. A.) 139° SW 721 [rev on other 
grounds 173 SW 211]. 

66. See Judgments § 1357. 

{a] For example a judgment di- 
recting partition and a direction that 
a reference be had to state the ac- 
counts of defendant for rents and 
profits and for improvements and the 
master’s report are not such an ad- 
judication as te*pretlude the court 
from subsequently dealing with the 
same question. Johnson y. Pelot, 24 
S: C..255,, 58 ‘AmR 253. 

[b] When only partition is asked 
for, between tenants in common, no 
question of title is settled by the 
judgment. Thompson vy. Henry, 153 
Ind. 56, 54 NE 109. 

[c] Interest derived from other 
sources is not affected by the decree 
or judgment. Cole v. Grigsby, 89 
Tex. 228, 35 SW 792; Moss v. Slack, 
(Tex. Civ. A.) 141 SW 1063 (both 
holding that a decree partitioning 
property as belonging to the estate 
of one parent, when the heirs of that 
parent are parties to the suit, does 
not affect the interests of those 
heirs in the same property inherited 
from another parent). 

[d] Interest under lease.—On the 
ground that the law annexes an im- 
plied warranty in compulsory parti- 
tions wherein lands derived by in- 
heritance are parceled among tenants 
in common, it has been held that 
where a cotenant did not set up a 
lease of certain of the land from an 
ancestor, he could not claim any in- 
terest under the lease in a portion of 
the land awarded to a_ cotenant. 
Heritage v. Heritage, 52 Ind. A. 76, 
99 NE 442. 

[e] Right of purchaser to com- 
pensation for improvements is not 
foreclosed by a judgment in parti- 
tion establishing title in the remain- 
dermen together with the life tenant. 
ie v. Barefoot, 196 N. C. 107, 144 SE 

67. Anaheim Union Water Co. v. 
Ashcroft,’ 153 Cal.- 152, 194. P= 613 
(where tenants in common who were 
severally in possession having joint- 
ly constructed a ditch over one of the 
tracts for irrigating the other tracts 
and the partition decree did not men- 
tion the ditch, an easement in the 
tract over which the ditch was con- 
structed passed under the decree as 
appurtenant to the other tracts to 
the extent that the ditch was at the 
time of the decree obviously and 
permanently used to irrigate the 
tracts, and to such part of the tracts 
rea had been actually irrigated from 
it). 
Transfer of easement as appurte- 
nant to dominant estate generally see 
Easements §§ 140-143. 


68. Howell v. Robb, 7 N. a Hay l%. 
69. Verdugo Cafion Water Cos tvs 
Verdugo, 152 Cal. 655, 938 P 1021 (a 


decree which partitioned land ripa- 


[§ 417] (3) Persons Concluded. A judgment in 
partition is conclusive upon all persons having any 
interest who were made parties to the proceeding.’* 


rian to streams, ant which appor- 
tioned the waters thereof to separate 
tracts, did not change the character 
of the rights of the respective parties 
to the waters of the streams, but the 
right assigned to each tract was a 
riparian right). 

[a] Effect as to underground wa- 
ters.—Where a decree which parti- 
tions lands riparian to streams ap- 
portions the waters thereof, without 
specifically disposing of the under- 
ground waters, the underground wa- 
ters essential for the preservation of 
the surface streams undiminished 
cannot be diverted, but the surplus 
belongs to the riparian lands to be 
used by the owners in accordance 
with the law of riparian rights, ex- 
cept that the partition cuts off from 
this right all lands except those 
tracts which extend to some portion 
of the underground flow. Verdugo 
Cafion Water Co. v. Verdugo, 152 Cal. 
655, 93 P 1021. 

Riparian rights generally see Wa- 
ters [40 Cyc 557 et seq}. 

70. Calhoun v. Curtis, 4 Metc. 
(Mass.) 413, 38 AmD 380 (in the ab- 
sence of any provision relating there- 
to in the decree, crops growing on 
the land pass with it to the allottee, 
although planted and cultivated by 
another of the former tenants in com- 


mon).. 
71. See cases infra this note. 
[a] Illustrations.—(1) In accord- 


ance with the rule that the transfer 
of the reversion does not carry to the 
assignee the right to rents already 
accrued (see Landlord and Tenant § 
1208) where, by the terms of a lease 
executed prior to the commencement 
of the suit, rent becomes due to a 
cotenant prior to the entry of the de- 
cree, he still continues entitled to 
collect such rent notwithstanding 
property subject to the lease may 
have been allotted to another. Ma- 
honey v. Alviso, 51 Cal. 440. (2) 
Where the rent consists of a share in 
the crops, and partition is made while 
they are growing, the right to the 
landlord’s share passes to the allottee 
of the land on which they are grown, 
unless provision to the contrary is 
made in the decree. Schultz v. Den- 
nison, 159 Mich. 259, 1283 NW 1094, 
25 LRANS 1249. i 

72. See infra §§ 507, 518-529. 

73. Burger v. Beste, 98 Mich. 156, 
57 NW 99. 


74. Burger v. Beste, supra. 

Collateral attack see infra § 423 
et seq. 

75. Grider v. Wood, 178 Fed. 908, 


102 CCA 109. See algo infra §§ 456, 


587. 

76. Grider v. Groff, 202 Fed. 685, 
121 CCA 95: 

77. See Judgments §§ 1357, 1359. 


See Robbins y. Robbins, 5 Ky Op. 
390; also Brennan v. Hill, 31 S. (oun 
oe note; Gates v. Irick; 31:S. C. L. 


Who are parties: ; 
Generally see supra § 230 et seq. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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A grantee from a tenant in common pending a suit 
for partition is bound by the decree.** Where the 
court in which partition is sought has no jurisdiction 
to try a particular title or right,’® a party, in whom 
such title or right is. vested and who defaults in the 
suit, is not bound by the judgment.®° 

Parties by representation. Moreover, in a proper 
ease, as for instance where the amount of land in 
controversy is small and the claimants numerous, a 
judgment establishing the interests of the parties be- 
fore the court in the land is not erroneous.*! In an 
early case it was held that a partition, in which the 
right of one of the tenants in common was repre- 
sented by others, was binding on him as to the other 
allottees.8* Under some statutes the interest of a 
personal representative in the lands of a decedent®* 
is such as to represent the devisees sufficiently to 
bind them in a proceeding for partition between him 
and a surviving cotenant;** but, in the absence of 
such statutory interest, a partition in which the per- 
sonal representative alone of one of the tenants in 
common is a party binds the heirs only for the pur- 
pose of an accounting.*® 

Owners of contingent rights. Following the gen- 
eral rule®® parties not in being are represented by 
those who hold subject to their interest and are 
bound by a decree of partition,’* provided the de- 
cree makes provision for the protection of the con- 
tingent interests;*® but in some jurisdictions the 
rule that parties not in being are represented by 
those who hold subject to their interest is in effect 
denied.*? 

Persons not parties.°° The general rule is that 
persons not parties to the action or suit are not 
bound by the decree or judgment for partition®! and 
Infants see supra §§ 234, 238, 276. 
Married women see supra §§ 239, 

248-250. quillard, 62 Ind. 
Necessity of process see supra § 293. [a] 

78. In re Miller, (Del. Ch.) 77 A 
173: Witte v. Hinze, 171 Til. <A. 428, 


And see supra §§ 20, 185, 186. 
{a] Rights of lien creditors of a 


PAmrVSR v0 0s 


PARTITION 


. Brown, 120 M1. 

Coquillard v. Co- 
A. 426, 113 .NE 474. 
Rule not applied to grantees 97. 
in warranty deed.—Testator’s widow 
took a life estate in realty with the 98. 
power of alienation, and the remain- 
der in fee was devised to the four 


Vogel 
338, 11 NE) 327; 


(47 C.J.] 435 


their rights cannot be adjudicated ;°? but such a ue 
cree is not invalid as between the parties thereto,° 
although it has been considered as erroneous.°* 
Among the persons held not to have been concluded 
by the decree or judgment, by reason of not having 
been made parties, are, besides owners of an undi- 
vided interest in the property,®® persons having a 
contingent remainder therein,?® a widow with a 
dower right,®’ creditors having a len on the prop- 
erty,®® and a person who had attached, on mesne 
process, the interest of one of the tenants in com- 
mon.°? 

[§ 418] 12. Amendment or Correction. Under 
general rules! errors in a decree of partition may 
be corrected by amendment to conform to the rec- 
ord.2, But a mistake which, if corrected, would af- 
fect the rights of all partitioners, cannot, unless by 
agreement of all the parties,* be corrected* except 
by suit in equity.” Nor, where the jurisdiction is 
complete, can an amendment be made to the prej- 


udice of third persons who have in good faith ac-° 


quired rights under such decree or judgment.® After 
a proceeding in partition, a valuation of the estate 
by a jury, confirmation of the inquisition, and award- 
ing the estate to one of the heirs, it is not in the 
power of the orphans’ court to make any subse- 
quent decree or order by which the amount of the 
liability of the heir to whom the estate was awarded 
is either increased or diminished.’ 

Interlocutory judgment. To the extent that the 
decree or judgment may be regarded as interlocutory 
and still under the control of the court,® it may, un- 
der general rules® be modified at any time before 
final judgment,'® and a statute making such a judg- 


text proposition and holding that the 
devisees did not acquire a complete 
title). 

Guat v. Fallaw, 78 S. C, 457, 


Dresher v. Allentown Water 
Co., 52 Pa. 225, 91 AmD 150; Stone 
v. McGregor, 99 Tex. 51, 87 SW 334 


tenant in common are not affected by | children. The widow sold lots to va-|} [rev (Civ. A.) 84 SW 399]. 
conveyance by him after decree for | rious parties during her life, the heirs 99." Munroe* vs. ~lukey “19 Bick 
partition. In re Miller, (Del. Ch.) 77 | joining in the deeds with warranty. | (Mass.) 39. 

A 173. One of the heirs mortgaged his un- 1. See Equity § 874 et seq; Judzg- 


79. See supra §§ 89-104. 

80. See Judgments § 1357. And 
see Bradshaw v. Callaghan, 5 Johns. 
(N. Y.) 80 (applied as to demand for 


sg ae 
81. ess v. Webb, (Civ. A.) 11 
SW $18 1 {aff 103 Tex. 46, 123 SW wi 
82. Thompson v. Gotham, 9 Oh 


held, 


determined 


Representation of numerous parties 


divided interest in the property be- 
fore any sale of the property. 
in partition between the heirs 
after the widow’s death, 
question as to whether the mortgage 
lien was a cloud on the title to the 
property sold by the widow could be | 65; 
in the action, 
170. the owners of the lots were not par- 3. 
ties, since, the heirs being liable to 


ments § 449 et seq. 

It was 2. Adams v. Bristol, 108 App. Div. 
303, 95 NYS 628; Reeder v. Reeder, 
68 Or.) 163,135 Polite, 13" Pp Tor: 
In re Schweitzer, 3 Del. Co. (Pa.) 
285, 4 LancLRev 369, 1 North. Co. 
In re Zittle, 3 Del. Con. Gea): 
242, 4 LancLRev 163. 

Hutton v. Ward, 99 W. Va. 364, 
128 SE 647. 


that the 


although 


see supra § 281 

83. See statutory provisions. 

84. Peck v. Watson, 165 Ga. 853, 
oak SE 450. See also supra §§ 237, 

66. 

85. De Mill v. Port Huron Dry 
Dock Co., 30 Mich. 38. 

86. See Judgments § 1359. 

87. Acord v. Beaty, 244 Mo. 126, 
148 SW 901, 41 LRANS 400; Gaskell 
v. Gaskell, 6 Sim. 643, 9 EngCh 673, 
58 Reprint 735. 

88. Rockwell v. Decker, 5 NYCiv 
Proc 62 [aff 33 Hun 343] (error in 
the manner of protection held a mere 
irregularity not affecting validity of 
the decree). 

Protection of future interests see 
infra §§ 540, 541. 

89. See infra text and note 96. 

90. Judgment where some defend- 
ants have defaulted see supra § 409. 

91. See Judgments § 1359. 

Effect of ratification see supra § 
414. 

Effect on parties represented by 
others see supra text and notes 83-88. 

92. Lovett) v. Lovett, 93 Fla. 611, 
112 S 768; Camp Phosphate Co. v. 
Anderson, 48*Fla, 226, 37 S 722, 111 


their grantees on their covenants of 
warranty, they were entitled to the 
same standing as such grantees. 
any eh v. Bryan, 61 N. J. Eq. 45, 48 A 
341. 


93. Rice v. Smith, 14 Mass. 431; 
Fox v. Fee, 24 App. Div. 314, 49 NYS 
292; Ward v. Hinkle, (Tex. Civ. A.) 
252 SW 236; Dudley v. Browning, 79 
We Va. 331," 90 SE 878: 

94. Hess v. Webb, (Civ. A.) 113 
SW 618 [aff 103 Tex. 46, 123 SW 111]. 

{a] For example, where no inter- 
est in the land in controversy ap- 
peared to be owned by defendant, and 
there was no other party to the suit 
with whom partition could be made, it 
was held error for the court to order 
it. Lindsay v. Jaffray, 55 Tex. 626. 

95. _Kemp v: Kemp, 15 —La.- 517; 
Cole v. Grigsby, 89 Tex. 223, 35 SW 
792; Caruth v.:Grigsby, 57 Tex. 259; 
Ward v. Hinkle, (Tex.:Civ. A.) 252 
SW 236. 

96. Judkins v. Judkins, 109 Mass. 
Wis eHalliiv. Wants" 61° °No Ci 602 
Hampshire County Trust Co. v. Ste- 
venson, 114 Oh. St. 1, 150 NE 726. See 
Smith v. Ellington-Guy Timber Co., 
155 N. C. 389, 71 SE 445° (supporting 


4 Hutton v. Ward, supra. 

5. See infra § 420 

6. McClannahan v. Smith, 76 Mo. 
428; Herbin v. Wagoner, 118 N. C. 
656, 24 SE 490. 

[al Thus a decree allotting part of 
the land to the wrong party cannot 
be corrected against a purchaser for 
value without notice. Herbin  v. 
Wagoner, 118 N. C. 656, 24 SE 490. 

7 Galbraith v. Galbraith, 6 Watts 
(Pa.) 112. See also supra § 415. 

8. See supra § 399 

9. See Equity § 873; 
§ 446 et seq. 

10. Ind.—Long v. Schowe, 181 Ind. 
13, 103 NE 785. 

Miss. —Sweatman vy. Dean, 86 Miss. 
641, 38 S 231. 

248 Mo. 65, 


Judgments 

Mo. —Fogle v. Pindell, 

154 SW 81; Aull v. Day, 133 Mo. 337, 
34 SW 578; Warren v. Williams, 25 
Mo. A. 22. 

N. M.—Montoya v. Vigil, 16 N. M. 
349, 120 P 676 [aff 232 U. S. 375, 34 
sct 413, 58 L. ed. 645]. 

N. Y._Mingay v. Lackey, 142 N. Y. 
449, 37 NE 471. 

Wash.—Hamlin  v. 

Wash. 467, 156 P 393. 


Hamlin, 90 


, 
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ment appealable does not change the rule.*+ 

It is not a modification of a judgment, which di- 
rects the commissioners to proceed generally accord- 
ing to law, to give, in a subsequent order appointing 
new commissioners, specific instructions following 
the statute, as every judgment of partition contains 
the statutory directions by implication, if not ex- 
pressed.!? 

[§ 419] 13. Opening and Vacating.1? Pursuant 
to general rules! the court may, where justice re- 
quires it, revoke or set aside a decree or judgment 
for partition,’® or grant a review;1® or the decree 
or judgment may be opened up for a proper pur- 
pose!” as for example to permit a defendant to make 
a defense on the merits of a question as to which 
there has been no trial.1® The fact that to declare 
certain partition proceedings void will invalidate 
many titles has been held to furnish no ground for 
sustaining such proceedings.1® The power should 
not be exercised after a considerable lapse of time 
* where it would be manifestly unjust to do so.?° One 
who is a proper party to the suit, but whose interests 
are not affected by the judgment of partition, can- 
not have the judgment set aside for irregularity. 

Interlocutory judgment. The general rule that a 
decree or judgment for partition may be set aside for 
good cause”? is especially applicable to an interlocu- 
tory decree or judgment,?* and in many jurisdictions 

[a]’ Manner of allotment.—Al- 
though an interlocutory decree may 
be final as a determination of the in- 
terests of the parties it is not final 
as to the manner of allotting the 
property and the court may recall 


its ruling in that respect. Hamlin v. 
Hamlin, 90 Wash. 467, 156 P 393. See 


374, 13 P 595. 
167, 45 NW 663. 
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A 


PE ett alg v. Howard, 18 Iowa 
Kan.—Daleschal v. Geiser, 36 Kan. 
Mich.—Prince v. 


Mo.—Davidson v. I. M. Davidson 
Real Hst., etc., Co., 249 Mo. 474, 155 
1 


[§§ 418-419 


the interlocutory decree or judgment may be opened 


or vacated at any time before the entry of the final 
decree.2* But it has been held that an inquest to 
make partition?® will not be set aside for a mistake 
which may be corrected by amendment.?°® 

Cotenants who are not made parties?” may have 
the decree of partition set aside in any proper pro- 
ceeding,?® or they may, at any time, apply to the 
proper court for a repartition unaffected by a judg- 
ment or decree in the proceedings to which they were 
not made parties.”° 

Concealment of material facts. An order of par- 
tition procured by a party who concealed such ma- 
terial facts as would have defeated the action is 
properly vacated on the application of the real par- 
ties in interest.®° 

Eviction, by title paramount, of one of the parties 
after partition has been made may Yyustify the set- 
ting aside of the decree*! and the niaking of a new 
decree for partition.*? 

Subsequent agreement for partition. Where, aft- 
er the court has ordered commissioners to partition 
land, defendants file exceptions and present a valid 
written agreement for partition made by the par- 
ties,?* the court will vacate its order, and direct a 
partition according to the agreement, the partition 
by the parties being paramount to one made by the 
officers of the court.3+ 


23. Beer v. Orthaus, 128 App. Div. 
920, 113 NYS 533; Lee v. Henderson, 


(da Pex. 190 yd 2 Sw 981; Wright v. 
‘ Strother, 76 Va. 857. 
Clark, 81 Mich. [a] TIllustrations.—(1) An order 


directing all of decedent’s land to 
be divided between his widow and 
son may be revoked at any time be- 


Mingay v. Lackey, 142 N. Y. 449, 37} SW 1. fore partition is actually made and 
NE 471 (recognizing rule). N. Y.—Beer v. Orthaus, 128 App.|any portion of the laftd ordered to 

[b] Misdescription of premises.— | Div. 920, 113 NYS 533. be sold for the payment of debts. 
Where the complaint misdescribed NEC. nL Neve n236. Lee v. Henderson, 75 Tex. 190, 12 SW 


the premises, and the error was fol- 


ans, 


150) Ba. “528,) 24 | 982. (2) Where the interlocutory 


lowed in the interlocutory order for 
partition and the warrant to the com- 
missioners, the court properly or- 
dered the proceedings to be amended 
on discovery of the mistake by the 
commissioners and its correction in 
their report. Randles v. Randles, 63 
Ind. : 
[c] New situation arising may 
justify a modification of the decree 
to make it conform thereto. Mingay 
v. Lackey, 142 N. Y. 449, 455, 37 NE 
471 (decree directing a sale of the 
premises, and the payment of a gross 
sum to the tenant by the curtesy, who 
dies before the sale is made, may be 
modified by striking out such provi- 
sion. ‘“‘We entertain no doubt of the 
power of the Special Term to correct 
the interlocutory judgment to make 
it conform to the new _ situation 
brought about by the death of the 
life tenant after that judgment was 
entered and before any further pro- 
ceedings had been taken. It was, 
we think, a power inherent in the 
court in the interest of justice’). 


[d] Erroneously styling the order 
as an “‘order for a nunc pro tunc 
entry’ does not render it invalid. 


Randles v. Randles, 63 Ind. 93. 

fe] Amendment by nunc pro tunc 
order during term.—Eddie v. Eddie, 
138 Mo. 599, 39 SW 451. 


Vie No viuDay eros: MlOnecsuse o4 
Sw 578. 
12. Houston v. Blythe, 71 Tex. 719, 


10 SW 520. 
Equitable relief see infra § 420. 
13. See also infra §§ 664, 760, 764. 
Terms imposed see Judgments 8§ 
586-592. 


14. See Equity §§ 871-936; Judg- 
ments §§ 436-679. 

15. bi Holmaniy. (Gill, ove 11. 
467. 

Ind.—Bundy v. Hall, 60 Ind. 177. 


DIETS 

Oe C.—Pearson v. Carlton, 18 S. C. 
Tex.—Holloway v. MclIlhenny Co., 

77 Tex. 657, 14 SW 240. 


W. Va.—Oneal v. Stimson, 70 W. 
Va. 452, 74 SE 413. 
[a] Thus, when some of the 


heirs were required to account for 
advancements and others were not, 
and the decree was made without 
the knowledge or consent of some of 
the parties, was not signed by the 
judge, and was otherwise informal, 
it will be set aside, and another de- 


cree MAC fox Ds COLLINS, W7 he NGC. 
36. 

[b] To permit amendment of com- 
plaint.—Faison v. Williams, 121 N. 
C. 152, 28 SE 188. 

16... Wilbur v. Dyer,.39 Me: 169 


(mistake of commissioners). 

17. Estes v. Nell, 163 Mo. 387, Bs 
SW 724; White v. Smith, 72 N. 
Eq. 697, 65 A 1017; Kane v. ENS 
4 Wis. 123. 

18. White v. Smith, 72 N. J. Eq. 
69 To Goss OL te 

19. Prince v. Clark, 81 Mich. 167, 
45 NW 663. 

20. Totten’s App., 46 Pa. 301. 

‘ [a] Upset bid.—In the absence of 
fraud, a decree awarding the land of 
a decedent to the heir making the 
highest bid therefor should not be 
set aside, after the lapse of eighteen 
months, on petition of a coheir, who, 
after that lapse of time, offers a much 
higher bid. In re Osborne’s, 149 Pa. 
412, 24 A 312. 

21. White v. Smith, 72 N. J. Eq. 
697, 65 A 1017 [pet to open décree 
den 70 N. J. Eq. 418, 62 A 560] (evi- 
dence held insufficient to warrant 
relief); Gordon vy. Sterling, 13 How 
Pre GNe Yer 4053 

22. See supra text and note 15. 


judgment fails to comply with the 
statute by not making provision for 
a judgment lien existing against the 
share of one of the parties, the as- 
signees thereof are entitled to move 
to set the same aside, although their 
assignment did not appear of record, 
where plaintiffs in the partition had 
notice thereof before the interlocu- 
tory judgment was rendered. Kelly 
aay Caen 34 App. *Div. 68, 53 NYS 
is 

24. Ind.—Long v. Schowe, 181 Ind. 
13, 103 NE 785. 

Miss. —Sweatman v. Dean, 86 Miss. 
641, 338° S- 231. 

Mo.—Fogle v. Pindell, 248 Mo. 65, 
154 SW 81. Contra Windes v. Earp, 
150 Mo. 600, 51 SW 1044. 

N. M.—Montoya v. Vigil, 16 N. M. 
Oo 90 a0 M es 166) alkene 233 cas 375, 
34 SCt 413, 58 L. ed. 645]. 

N. C.—Tayloe v. Carrow, 156 N. C. 
6, 72 SE 76. 

25. See infra § 640 et seq. 

26. In re Schweitzer, 3 Del. Co. 
ae 285, 4 LancLRev 369, 1 North. 


a te ee see supra § 419. 

27. See supra §§ 231, 232. 

28. Wollman v. Gill, 107 Ill. 467; 
Pearson v. Carlton, 18 Su@. 47; Ward 
v. Hinckle, (Tex.) 8 SW (2d) 641; Hol- 
loway v. MclIlhenny Cog el Tex. 657, 
14 SW 240. Contra Henderson v. 
Wallace, 72\N. Cr 45. 

29. Barney v. Baltimore, 6 Wall. 
(U. S.) 280, 18 L. ed. 825; Hender- 
son v. Wallace, 72 N.C. 451. 

30. Daleschal vy. Geiser, 


36 Kan. 
Sila valeting os 


ihe Bridges v. Howard, 18 Iowa 
32. Bridges v. Howard, supra. 
Se. See supra § 17 


High v. Tarver, QexiCivewAs) 
25 osw 1098. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 419-420] 


As against bona fide purchasers, a decree, although 
erroneous as to infants and other persons under dis- 
ability, should not be set aside, where the court has 
acquired jurisdiction.®° 

Procedure. Where the statute has prescribed a 
procedure for vacating or setting aside a judgment 
in partition, that method must be pursued;*° and the 
right to bring the proceeding is limited to the per- 
sons named by the statute.?7 The application must 
be seasonably made,*® and must be brought within 
the time allowed by statute.*® All of the parties to 
the partition should be before the court in proceed- 
ings to set it aside.*° A motion to open up the case 
after judgment requires virtually the same showing 
as for a motion for a new trial,*+ and will not be 
granted unless the petitioner shows that he was pre- 
vented from making the defense by surprise, acci- 
dent, mistake, or fraud of his adversary, without 
fault on his part.*? 

Effect. A decree of partition cannot be opened 
to change results without also setting aside the ti- 
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alone was vacated for fraud, the parties were left 
in possession of the rights granted under the inter- 
locutory judgment.** Where a partition, long before 
made, is set aside, the court in decreeing new par- 
tition will direct that former allotments be followed 
as far as justice will permit.*° 

[§ 420] 14. Equitable Relief**—a. In General. 
As is the case with respect to other decrees*’ or 
judgments,#® on a proper showing made?*® relief may 
be had in equity against a judgment or decree for 
partition when attacked on the ground of accident,°° 
fraud,°! illegality,®? injustice,°* or mistake,°* or to 
secure protection against an eviction of a party by 
a paramount title,°> or to supply imperfections in 
the decree or judgment.°° However, a decree or 
judgment ought not to be disturbed for mere irreg- 
ularity where it is not unjust,°’ and parties will not 
be allowed to take advantage of a subsequent mis- 
take as to their rights under a partition sufficiently 
definite to charge them with notice.®® 

Where an infant is defendant, equitable relief will 


tles obtained under it.** 


35. Allison v. Drake, 145 Ill. 500, 
32 NE 537; Winchester v. Winchest- 
er, 1 Head (Tenn.) 460. 

36. Tormey v. Allen, 45 Cal. 119; 
Bundy v. Hall, 60 Ind. 177; Deputy 
v. Dollarhide, 42 Ind. A. 554, 86 NE 
844; Hargrove v. Wilson, 148 N. C. 
439, 62 SE 520: Thompson v. Sham- 
well, 89 N. C. 283; Wahab v. Smith, 
$2 N.C. 229. 

[a] Thus an interlocutory decree 
cannot be set aside on motion where 
the statute furnishes an adequate 
remedy by way of a motion for new 
trial. Tormey v. Allen, 45 Cal. 119. 

387. Bundy’*v: Hall, 60 Ind, 177. 

38. See cases infra this note; and 
generally Judgments §§ 486-490. 

[a] After term.—A final decree 
of partition cannot be opened by 
mere motion after the term at which 
it was entered thas passed. Kane v. 
Parker, 4 Wis. 123. : 

[b] Laches.—Where one of the 
parties to a partition has been evict- 
ed by title paramount, the decree 
cannot be set aside on motion, where 
a considerable time has elapsed, the 
rights of third persons having in- 
tervened, and other complicated cir- 
cumstances being involved. Marvin 
we Marvin, it" AbbNCas “GN: Yi 372, 
52 HowPr 97. 

39. Bundy v. Hall. 

40. Holman v. Gill, 107 Ill. 467; 
Pearson v. Carlton, 18 S. C. 47; Ward 
v. Hinckle, (Tex.) 8 SW (2d) 641; 
Holloway v. MclIlhenny Co., 77 Tex. 
657. 14 SW 240. 


60 Ind. 177. 


41. See New Trial §§ 308-326. 

42. Estes v. Nell, 163 Mo. 387, 63 
SW 724. 

43. Walsh v. Varney, 38 Mich. 73. 


44. Davidson v. I. M. Davidson 
Real Est., etc., Co., 249 Mo. 474, 155 
Sw 1. 

45. Oneal v. Stimson, 70 W. Va. 
452, 74 SE 413. 

46. Correcting and amending see 
supra § 419. 

A awe! and vacating see supra § 


47. See Equity §§ 880, 899. 

48. See Judgments §§ 698-749. 

49. See cases infra notes 50-60. 

50. Douglass v. Viele, 3 Sandf. 
Ghz ON. TY.) 2439: 

51. Ill.—Eddy v. Eddy, 304 Iil.. 


446, 134 NE 801. 

Iowa.—De Louis v. Meek, 2 Greene 
55, 50 AmD 491. 

Mich.—Adair v. Cummin, 48 Mich. 
375, 12 NW 495. 

N. Y.—Corwithe v. Griffing, 21 
Barb. 9. 

Wis.—Tucker v. Whittlesey, 74 
Wis. 74, 41 NW 535, 42 NW 101. 

[a] Fraud on nonresident party. 
—That the court entering a decree for 
partition and sale acquired jurisdic- 
tion by substituted service as to non- 


é 
= 


Where the final judgment 


be more readily 


resident devisee, in which suit it 
was alleged and found that such dev- 
isee was dead, did not preclude his 
attacking the decree for fraud: and 
asking for partition, and the issue 
as to jurisdiction on such attack was 
immaterial, save in determining a 
basis for a decree setting aside the 


former decree. Eddy v. Eddy, 302 
Ill. 446, 134 NE 801. 
[b] Fraud of commissioners; re- 


lief granted.—A bill filed to set aside 
a partition for the fraud of the com- 
missioners appointed to make it may 
properly ask that the relief be ex- 
tended to the abrogation of the or- 
der by which the commissioners were 
appointed. Adair v. Cummin, 48 
Mich. 375, 12 NW 495. 
Conduct of interloper.— 
under Rev. St. (1925) art 
3598-3607, an administrator had 
nothing to do with actual division of 
land when commissioners were ap- 
pointed to make division, and it was 
not shown that the beneficiary of the 
alleged wrong in setting apart land to 
it participated in the alleged fraud, 
it would be inequitable to disturb 
title of the beneficiary because of an 
alleged irregularity for which it was 
not responsible. Johnston v. Ste- 
phens, (Tex. Civ. A.) 300 SW 225. 

{d] In Louisiana, when a creditor, 
in order to reach the property, sues to 
annul, not merely the judgment, but 
the partition itself, on the ground of 
fraud and collusion, he must bring 
his action in the ordinary court and 
not the probate court. Clarke's 
Christine, 12 La. 394. 

52. Corwithe v. Griffing, 21 Barb. 
(N. Y.) 93° Carter. v. Carter, 5 Munf. 
(19 Va.) 108. 

[a] As where the decree confirmed 
an illegal act of the commissioners 
in extending the partition to lands 
not included in the proceeding. Cor- 
withe v. Griffing, 21 Barb. (N. Y.) 9. 


53. Carter v. Carter, 5 Munf, (19 
Va.) ‘ 

54. See cases infra this note. 

[a] Of parties.—Mackie v. Mack- 


ie, 29 N. J. Eq. 81 (excusable mistake 
or misunderstanding). 

[b] Mistake of the commission- 
ers (1) in not setting off part of the 
pland may constitute sufficient ground 
for relief. Douglass v. Viele, 3 Sandf. 
Ch. (N. Y.) 439 (commissioners made 
partition between heirs, and assigned 
dower to the widow, but by mistake 
omitted to mention the parcel set off 
as dower, which was intended to be 
assigned to one infant heir, according 
to an agreement with the adult heirs 
and guardians ad litem of the minors, 
so that such infant received a much 
smaller portion of the estate t'han the 
others. The report was confirmed. 
and judgment entered thereon, and 


granted by the court.®® 


the error was not discovered until 
30 years afterward, the widow having 
lived during the intervening time. 
It was held that the agreement be- 
tween the parties was invalid; that 
the occupation by the parties of the 
lands set off to them was no ratifica- 
tion ef such agreement; but that, as 
the partition showed on its face that 
a part of the land was not set off at 
all, a court of equity could grant re- 
lief, on the ground of accident, and 
give effect to the intended partition, 
according to the original design of 
the commissioners and the justice of 
the case). (2) A partition was made 
among heirs wherein each was al- 
lotted a parcel of a certain number 
of acres. After they had all entered 
and made improvements, and some of 
them had conveyed to innocent pur- 
chasers, it was discovered that the 
allotment as made left a considerable 
portion of the tract at one end un- 
divided. It was held that one of the 
purchasers could not maintain a bill 
to reform the partition decree by an 
enlargement of each parcel set off, 
so as to use up the surplus, but that 
the parcels as in possession must be 
sustained, and that the excess of 
fifty-six acres on the east end should 


be divided among those entitled. 
Boyd v. Doty, 8 Ind. 370. 

55. Ross v. Armstrong, 25 Tex. 
Suppl. 354, 78 AmD 574. 

56. Gay v. Parpart, 106 U. S. 679, 


1 SCt 456, 27 L. ed. 256 (where, under 
the local practice, the decree is in- 
complete for want of direction for a 
transfer of title to the different par- 
ties by mutual conveyances, and an 
application is made to a court of 
equity to supply the imperfection, it 
is competent for the court to inquire 
into the equities of the parties aris- 
ing out of the surrounding circum- 
stances). 

57. Winn v. Dickson, 15 La. Ann. 
Howell v. Howell, 77 Or. 539, 
Lit} 122) oAatle = 

[a] Thus a decree which repre- 
sented the result of a family settle- 
ment, made in good faith, will not 
be disturbed because one attorney 
acted for all parties, some of whom 
were infants. Howell v. Howell, 77 
Or 589, Lb2ePa2ite 

58. Boyd v. Doty, 8 Ind. 370. 

59. Ky.—Taylor v. Webber, 83 SW 
567, 26 KyL 1199. 

La.—Rhodes v. Cooper, 113 La. 600, 
37 S 527. 

Miss.—Armistead  v. 82 
Miss. 788, 35 S 199. 

N. Y.—Safford v. Safford, 7 Paige 
29 oe) Aim) 633. 

Oh.—Long v. Mulford, 17 Oh. St. 
484, 93 AmD 638. 

Aiea ket v. Shaw, 15 Grant Ch. 


Barber, 
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Equity will not enjoin a judgment for partition at 
law to enable defendant to set up equitable matters 
as to which complete relief could be had in the pro- 
ceedings at law.°° 

Who may bring action.°4 One not a party to a 
proceeding for partition cannot bring a bill to vacate 
or modify the decree.°? 

[§ 421] b. Proceedings—(1) In General. In seek- 
ing this relief in equity,®* as in respect of other de- 
crees** or judgments,®® all the parties to the par- 
tition suit or action are necessary parties in a suit 
to obtain equitable relief therefrom;*® and other 
persons may be joined in a proper case.°* 

The bill or complaint®® should set forth the inter- 
ests of all the parties;®® and in ease of the non- 
joinder as parties of some of the parties to the orig- 
inal proceedings,’® or the joinder of persons not par- 
ties to those proceedings,*? reasons should be given. 
Fraud should be directly alleged.*? 

General rules of evidence’® apply and govern,’* 
except as they may be modified by statute,*® and by 
the practice peculiar to equity proceedings.7* Where 
one of the defendants admits that he was entitled 
to a life estate instead of the fee decreed, relief 
will be granted as to him."? 

[§ 422] (2) Defenses. 
in, and acted on by the parties generally,*® ought 
not to be disturbed for mere irregularity;’® nor 
should relief be granted for error caused by plain- 
tiff’s own carelessness®® or where he was guilty of a 
lack of diligence in presenting his objection in the 
partition suit;*! but a party is not at fault for as- 
suming that the commissioners making partition 
acted impartially.8? A transfer of plaintiff’s inter- 
est, pending a suit to set aside a judgment in parti- 
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A partition, acquiesced * 


[$§ 420-426 


tion on the ground of fraud, cannot be pleaded in bar 
of the proceeding.*®* 

[§ 423] 15. Collateral Attack—a. In General. As 
is the case in respect of other decrees and judg-: 
ments,** where the court had jurisdiction of the sub- 
ject matter and of the parties in partition proceed- 
ings, the decree or judgment for partition cannot be 
collaterally attacked;*° and the truth of the record 
concerning matters within its jurisdiction cannot be 
disputed.8® It is immaterial that the proceedings 
were had in a court of general jurisdiction under a 
special statute,®” or in the probate court.88 The per- 
sons aggrieved must proceed by a direct proceed- 
ing.®® 

[§ 424] b. Parties Affected by Rule. Following 
general rules®® it has been held that a decree or 
judgment for partition is not subject to collateral 
attack as being erroneous by any of the parties to 
it,°t or by one who shows no title to the property.®? 
Nor can it be attacked collaterally for fraud by a 
stranger to it,*? or by one who subsequently acquired 
from the person defrauded a mere naked, equitable, 
and uncertain interest.°* Persons whose only title is 
that derived from a partition proceeding may not at- 
tack collaterally the validity of that proceeding on 
the ground that the court had no power to lay out or 
establish a road on the land partitioned.®® 

[§ 425] c. Grounds—(1) In General. The usual 
grounds for collateral attack®*® may be urged in such 
an attack on a decree or judgment for partition.®7 

[§ 426] (2) Want of Jurisdiction—(a) In Gen- 
eral. As in the case of other void judgments,?® a 
judgment or decree for partition, which is void for 
want of jurisdiction, may be attacked in a collateral 
proceeding.®® But in ease of such collateral attack 


60. Hopkins v. Medley, 99 Ill. 509. | Howell, 77 Or. 539, 152 P 217. 258 SW 566. 
Compare Injunctions §§ 70-140. 75. See statutory provisions. Wis.—Falkner v. Guild, 10 Wis. 
Bip eee ey § 878 et a Sa ees wor Cece ahs 563. : 
seq; Judgments et seq. F owell v. owell, rT. ’ 86. Scovell v. Le 4 ; 
62. Henderson v. Wallace, 72 N. C.| 152 P 217. S 322; Burger vy. Beat ne et re 
Z . Beste, 98 Mich. 156 
eae llott 79, Piatt y. Hubbell seOnwaada ie veaie desa 
[a] Purchaser from allottee in ac- l jiatt v. ubbell, ; 33 87. EF : ; * 
tual partition proceedings, not defec- | Leibert’s App., 119 Pa. 525, 13 A 327 88. Doe peanaehe vou Pin 563. 
tive as to persons who were made | [aff sub nom. In re Knauss, 3 Pa. Co. 39 Krieg <i, Grawtotd s 59 C ae 
parties, cannot have the proceedings | 584]; Carter v. Carter, 5 Munf. (19 | 399 “910 P 636: Padien, Wee 36 
opened for the purpose of barring |} Va.) 108. ha, Ann. “818s Th re Routow tee 
persons not made DEEUOS) so a to Ba: Winn vy. Dickson, 15 La. Ann. | ann. 621. , Os a. 
revent the latter from asserting ; eS * 
thois legal rights by bringing eject- 81. Harn v. Phelps, 65 Tex. 592. Pra estas) er pones against judgment 
ment. Walsh v. Varney, 38 Mich. 73.| [a] That plaintiff is poor is no fbr pia 
63. See supra § 420. excuse for his lack of diligence. Setting aside or vacating decree see- 
64. See Equity §§ 904 et sea, 935| Harn v. Phelps, 65 Tex. 592. supra § 419. 
et seq. 82. Adair v. Cummin, 48 Mich. 90. See Judgments §§ 831-833. 
65. See Judgments § 750 et seq. | 375, 12 NW 495. 91. _ State v. Rogers, 131 Ind. 458,. 
66. Wheat v. Burgess, 21 Kan. 83. Wright v. Meek, 3 Greene |?! NE 199; Benbow v. Studebaker, 
407; Armistead v. Barber, 82 Miss. | (Iowa) 472. 51 Ind. A. 450, 99 NE 1033. 
WSS oO. Oa LOO: 84. See Judgments §§ 815-869. 92. Lair v. Hunsicker, 28 Pa. 115.. 
67. Adair v. Cummin, 48 Mich. 85. Ala.—Morgan v. Farned, 83 93. Grassmeyer y. Beeson, 18 Tex. 
375, 12 NW 495 (commissioners | Ala. 367, 3 S 798. 753, 70 AmD 309. 


whose fraud is alleged as a ground 


Cal.—Krieg v. Crawford, 59 Cal. A. 


94. Brace v. Reid, 3 Greene (Iowa): 


for relief may be included as defend- | 309, 210 P 636. 422 j : 
ants). : 1ll.—Murphy vy. Williamson, 85 Ill. 95. _ Turpin y. Dennis, 139 Ill. 274,, 

68. See Equity §§ 886-924, 935. 149. 28 NE 1065. 

69... Armistead v. Barber, 82 Miss. Ind.—Doe v. Smith, 1 Ind. 451. 96. See Judgments §§ 834-869. 
788, 35 S 199. Iowa.—Brace v. Reid, 3 Greene 422. 97. See infra §§ 426-429. 

70. Armistead v. Barber, supra. Kan.—Havens v. Drake, 438 Kan. 98. See Judgments § 834 et seq. 

71. Armistead v. Barber, supra | 484, 23 P 621. 99. Clay v. Moseley, 1 A. K. Marsh. 
(new defendants). La.—Paul v. Lamothe, 36 La. Ann. ]} (Ky.) 360; Gray v. Clement, 286 Mo. 

72. Harn v. Phelps, 65 Tex. 592. 318; Bayhi v. Bayhi, 35 La. Ann. 527; |100, 227 SW 111; Wilcox v. Cannon, 

73. See Evidence 22 C. J. p 1. In re Routon, 11 La. Ann. 621. 1 Coldw. (Tenn.) 369; Davis v. Wells, 

74, See cases infra this note. Mass.—Austin vy. Charlestown Fe- | 37 Tex. 606. 

{a] Proving fraud.—The good|male Seminary, 8 Metc. 196, 41 AmD {a] Illustration.—Where a peti- 
faith of commissioners in making | 497. #-tion in a partition suit recited that 
partition is a question that may _ be Mich.—Burger v. Beste, 98 Mich. | plaintiff had a life estate in the prem- 
determined by circumstances. The|156, 57 NW 99. ises, and that defendants had the re- 
evidence of legal fraud need not be Mo.—Rupp v. Molitor, 9 SW (2d) | mainder, the judgment showed on its 


specific. Adair v. Cummin, 48 Mich. | 609. 
375, 12 NW 495. 

[b] Fraud held not shown.—How- 
ell v. Howell, 7% Or: 539, 152.P 217; 
Betts v..Simons,. (Tex. Civ..A.) 35 
SW 50. 

[c] Evidence held to show im- 
provements by allottee.—Howell v. 


jereys 
SAC 
C. 486, 91 SE 796. 


N. Y.—Cole v. Hall, 2 Hill 625. 

Or.—Morrill v. Morrill, 
25 P'362, 23 AmSR 95, 11 LRA 155: 
Lair v. Hunsicker, 28 Pa. 115. 
Gladden v. Chapman, 106 S. 


Tex.—Boedker v. Boedker, (Civ. A.) 


face that the relief of partition grant- 
ed was such as the court could not 
render in such class of cases under: 
Rev. St. (1909) § 2559, so that it was 
void and subject to collateral attack. 
Gray v. Clement, 286 Mo. 100, 227 SW 
111 [dist Rupp v. Molitor, (Mo.) 91 
SW (2d) 609]. 


20) Or.) 96; 


For later cases, devclopments and changes in the law see cumulative Annotations, same title, page and’ note number, 


§§ 426-429] 


on a judgment or decree in partition every reason- 
able presumption is indulged to support the judg- 
ment,? especially on the lapse of a long period of 
time.? When the recitals in the record of a statutory 
partition show the jurisdiction of the court and its 
compliance with the statute, the order appointing 
commissioners to make partition is an adjudication 
of the sufficiency of the application, whieh cannot 
be questioned collaterally.® 

[§ 427] (b) Want of Process or Service. Where 
a court of general jurisdiction has rendered a judg- 
ment of partition, jurisdiction of the parties is pre- 
sumed in collateral proceedings, although the record 
of the court is silent as to service;* and after the 
acquiescence and occupation under a partition by a 
court of probate for a period of twenty years, the 
proceedings must be held to have been regular and 
conclusive on the question of notice.® 

Effect of recitals. A recital in the record of par- 
tition proceedings that the parties were duly cited 
is conclusive as against collateral attack,® and this 
rule applies where unknown heirs were made par- 
ties.’ Where the recitals in the record of a statu- 
tory partition show the jurisdiction of the court and 
its compliance with the statute, the order appoint- 
ing commissioners to make partition is an adjudica- 
tion of the sufficiency of the notice, which cannot be 
questioned collaterally, but only in a direct review 
of the proceedings in an appellate court.* The re- 
cital in proceedings for partition in the probate 
court, and in the decree rendered therein, that the 
heirs appeared and consented thereto, is prima facie 
true,® but a recital that “now, at this day, come the 
said parties, by their respective attorneys,” without 
any further showing that the court acquired juris- 


PARTITION 


_made a party;* 


[47 C.J.] 439 


diction against one of defendants, is insufficient to 
support the judgment against him in collateral at- 
tack.?° 

[§ 428] (3) Fraud. Under the general rulet? a 
judgment in partition cannot be collaterally at- 
tacked, as having been procured by fraud,*? the 
proper course being a direct proceeding to annul.** 

[§ 429] (4) Errors and Irregularities. In con- 
formity to general rules!* a decree or judgment for 
partition, not wholly void, is not subject to collateral 
attack on account of any errors or irregularities in 
the proceedings.1® The same effect is given to the 
judgment where the proceedings are had in the pro- 
bate court.t®° Unauthorized acts of the commission- 
ers are immaterial on collateral attack after the con- 
firmation of their report.17 The. presumption of 
regularity becomes stronger after the judgment has 
been acquiesced in for a great number of years.1® 

Defects or objections as to parties. A judgment 
or decree in partition cannot be impeached collateral- 
ly on the ground that one of the parties was im- 
properly entitled;1® or that the petition failed to 
set forth the residences of the parties interested, 
they having appeared;?° or that a mortgagee was 
or that unknown heirs were not 
made parties in the partition of land located on 
shares under a contract with the administrator;22 or 
that heirs who had left the state twenty years previ- 
ously and were made parties by publication were 
erroneously adjudged to be dead for the purposes of 
distribution.?? 

Defects or objections as to pleadings. A decree 
or judgment for partition cannot be assailed ecol- 
laterally on account of defects in the petition which 
are amendable.?* | 


1. Wilcox v. Cannon, 1 Coldw. | 28 NE 1065. 
(Tenn.) 369; Davis v. Wells, 37 Tex. 
606; Burton v. McGuire, (Tex. Civ. 


A.) 3 SW (2d) 576. 

[a] For instance, where the judg- 
ment of partition was entered in the 
administration of an estate, it will 
be presumed on collateral attack that 
all necessary parties were made sub- 
sequent to the death of the original 
parties and before the entry of the 
judgment. Burton v. McGuire, (Tex. 
Civ. A.) 3 SW (2d) 576. 

2. Wilcox v. Cannon, 1 Coldw. 
{Tenn.) 369. 

3. Hall v. Law, 102 U. S. 461, 26 
Leeds 2L7. 

4 Mayer v. Hover, 81 Ga. 308, 7 


SE 562; Nickrans v. Wilk, 161 Ill. 
76, 483 NE 741; Crane v. Kimmer, 77 
Ind. 215. 


5. Campbell v. Wallace, 12 N. H. 
362, 37 AmD 219. 

6. Brawley v. Ranney, 67 Mo. 280; 
Vensel’s App., 77 Pa. 71; Bassett. v. 
Sherrod, 13 Tex. Civ. A. 327, 35 SW 
312. 

7, Bassett v. Sherrod, supra; Gil- 
lon v. Wear, 9 Tex. Civ. A. 44, 28 SW 


1014. 

8. Hall v. Law, 102 U. S. 461, 26 
L. ed. 217, 

9. Millican v. Millican, 24 Tex. 
426. 

10. Bell v. Brinkmann, 123 Mo. 


270, 275, 27 SW 374. 


11. See Judgments § 866. 

12. Gaines v. Johnston, 15 SW 246, 
12 KyL 779; Bayhi v. Bayhi, 35 La. 
Ann. 527; Morrill v. Morrill, 20 Or. 
96, 25 P 862, 23 AmSR 95, 11 LRA 
155. 

13. See cases supra note 12. 


Opening and vacating see supra § 
419. 

Relief in equity see supra §§ 420, 
21 


14. See Judgments §§ 856-865. 
15. Ala.—Morgan v. Farned, 83 
Ala. 367, 3 S 798. 
157 *Cal: 


Cal._—Baldwin v. Foster, 
643, 108 P 714. 

1ll.—Turpin v. Dennis, 139 Ill. 274, 
4 


Sen eee v. McQuilken, 59 Ind. 
9 lowe Wright v. Marsh, 2 Greene 


Kan.—Havens v. Drake, 43 Kan. 
484, 23 P 621. 
La.—Bayhi v. Bayhi, 35 La. Ann. 


een Fowler v. Gordon, 24 La. Ann. 
Mass.—Austin v. Charlestown Fe- 
ote Seminary, 8 Metc. 196, 41 AmD 
Mich.—Persinger v. Jubb, 52 Mich. 
304, 17 NW 851. 
Mo.—Brawley v. Ranney,:.67 Mo. 
ALD Latrielle v. Dorleque, 35 Mo. 
N. Y.—Cole v. Hall, 2 Hill 625. 
Or.—Morrill v. Morrill, 20 Or. 96, 
25 P 362, 23 AmSR 95, 11 LRA 155. 
Pa.—Snevily v. Wagner, 8 Pa. 396. 
S. C.—Gladden v. Chapman, 106 S. 
C. 486,.91 SE 796. 
hon MAAR eee v. Titsworth, 10 Wis. 
[a] Rule applied: (1) Where a 
parcel of land was included in the 
partition to which the tenants in com- 
mon had no title. Austin v. Charles- 
town Female Seminary, 8 Mete. 
(Mass.) 196, 41 AmD 497. (2) Where 
the court partitioning land between 
the life tenant of an undivided half 
interest and the owners of the other 
half also partitioned the life estate 
and the remainder. Rupp v. Molitor, 
(Mo.) 9 SW(2d) 609 [dist Gray v. 
Clement, 286 Mo. 100, 227 SW 111]. 
(3) In an action by heirs to recover 
the land allotted to plaintiff in par- 
tition against their ancestor’s ad- 
ministrator, plaintiff cannot assail 
the decree on the ground that parti- 
tion was effected directly by the de- 
cree, without observing the _ pro- 
visions relative to commissioners. 
Jack v. Cassin, 9 Tex. Civ. A. 228, 28 
SW 832. (4) Under Code Civ. Proc. § 
760, making provision for cases in 
partition, where, because of t'he im- 
practicability or inconvenience of do- 
ing otherwise, the court may set 


apart portions or parcels to coten- 
ants, subsequently segregating the 
interests of such cotenants, where 
this was done, while certain coten- 
ants might have insisted on further 
proceedings to have their several in- 
terests delimited, the judgment was 
not void, and could not be attacked 
collaterally. Baldwin vy. Foster, 157 
Cal. 643, 108 P 714. 

b] Minors cannot claim a right 
upon the property disposed of in a 
partition which has not been reserved 
as long as the proceedings are not at- 
tacked in a direct action. Scovell v. 
Levy, 106 La. 118, 30 S 322. 

{c] Where an ex parte proceeding 
was brought in the names of all the 
parties having or claiming an interest 
in the land, technical objections to its 
validity would not be entertained. 
HANA OD v. Murray, 256 Mo. 58, 165 SW 


16. Doe v. Smith, 1 Ind. 451; 
vily v. Wagner, 8 Pa. 396; 
v. Com., 1 Grant (Pa.) 214. 

17. Turpin v. Dennis, 139 Ill. 274, 
28 NE 1065; Edwards v. Harrison, 
(Mo.) 236 SW 328. 

18. Baker v. Prewitt, 64 Ala. 551; 
Lane v. Bommelmann, 17 Ill. 95. 

19. Doe v. Smith, 1 Ind. 451; Per- 
singer v. Jubb, 52 Mich.: 304, 17 NW 
851; Cole v. Hall, 2 Hill (N, Y.) 625; 
Marvin. v. Titsworth, 10 Wis. 320. 

20. Morgan vy. Farned, 83 Ala. 367, 
3S 798. 

21. Yates v. Johnson, 87 Mo. 213. 

22. Williams v. Howard, 10 Tex. 
Civ AG 527) SL Swiss, 

23. Gladden v. Chapman; 106 S. C. 
486, 91 SE 796. 

24. Thornton v. Houtze, 91 Ill. 199; 
Wright v. Marsh, 2 Greene (Iowa) 94. 

[a] Thus the failure of the widow, 
in partition by her against a brother 
of the deceased owner and the un- 
known heirs, etc., to allege that she 
knows of no other brother or sister of 
deceased, is not such a defect as can 
be taken advantage of in a collateral 
proceeding, since it does not go to 


Sne- 
Moorhead 


440 [47 C.J.] 
[§ 430] 16. Enforcement. 


The usual rules as to 
the enforcement of decrees*® or judgments,’° in so 
far as applicable, govern as to the enforcement of 


a decree or judgment for partition." 


er case respective rights growing out of the partition 
may be enforced or protected by an action or suit 
between the parties or their privies;** and, 
proper case,?° an injunction may issue in favor of 
a party against other parties proposing to inter- 
meddle with or obstruct him in the enjoyment of his 
rights under the decree or judgment.®° 

If a party entitled to an al- 
lotment is not in possession thereof, and the proceed- 
ing is in chancery or in a court exercising the powers 
of a court of chancery, he is entitled to a writ of 


Writ of assistance. 


assistance.®1 


A final judgment for the payment of money by de- 
fendant to plaintiff may be enforced in the usual 
manner,*” as in an ordinary action for the recovery 


of a specific sum of money.?? 


the jurisdiction of the court. Thorn- 
ton v. Houtze, 91 Ill. 199. 

Amendments permissible see supra 
§ 418. 

25. See Equity §§ 865-870; Judg- 
ments §§ 1142-1147 

26. See Judgments §§ 1139-1153. 

27. See cases infra notes 28-36. 

2s. Devour Vv; ) Johnson, .3. Bibb 
(Ky.) 409; Stanley v. Jones, 27 SW 
992, 16 KyL 828. See also Equity § 
866 et seq. 

[a] Illustrations.—(1) Where ay 
decree provides that, if either of the 
parties is legally evicted from any 
part of his land the other shall re- 
convey a proportionate quantity, and 
one of the parties is so evicted, the 
proper way of enforcing the liability 
of the other party is by bill in equity 
based on the partition decree. De- 
vour v. Johnson, 3 Bibb (Ky.) 409. 
(2) Where a partition. by commis- 
sioners was confirmed but no deeds 
were made, one party may sue the 
others or their privies in estate to 
perfect the title and recover posses- 
sion of the part allotted him. Stan- 
ley v. Jones, 27 SW 992, 16 KyL 328 
(immaterial that action brought on 
law side). 


[b] Evidence of adverse posses- 
sion held insufficient.—Stanley  v. 
Jones, 27 SW 992, 16 KyL 328. 

{c] Judgment of eviction as evi- 


dence.—In an action to enforce the 
liability under a decree of partition 
requiring one of the parties to recon- 
vey a proportionate quantity to the 
other in case of legal eviction, a judg- 
ment, awarding part of the land to a 
third person in a suit brought by him 
against plaintiff, was competent evi- 
dence of the eviction, but not of the 
fact that it was by superior title. 
Devour vy. Johnson, 3 Bibb (Ky.) 409. 


29. See generally Injunctions §§ 
141-208. 

30. See supra § 312. 

31. Church’s App., 10 Pa. Cas. 230, 


omPAUDOuMaticaty ban Che O'S) |ngioee 
generally Assistance, Writ of § 3. 


32. See Executions 23 C. J. p 281. 

33. Pista v. Resetar, (Cal.) 270 P 
453. 

34. See Equity § 866. 

35. Laing v. Williams, 135 Wis. 


253. 115 NW 821. 128 AmSR 1025. 
36. Laing v. Williams, supra. 
37. Burk v. Hand, ING dine Has 

166, 16 A 693. 


38. See infra § 432. 
39. See infra § 435 et seq. 
39%. Ala.—Smith v. Hill, 180 


Ala, 14, 60 S 57. 
Cal.—Richardson v. Loupe, 80 Cal. 
490, 22 P 227. 
Fla.—Keil v. West, 21 Fla. 508. 
Ga.—Rutherford v. Jones, 14 Ga. 


PARTITION 


And in a prop- 


in a 


General. 


§§ 430-432 


In an action to partition personal property, a court 
of equity is not limited to contempt proceedings** in 
the enforcement of its interlocutory decree,*® but 
may in a final decree make such provision as will 
protect the party aggrieved from loss caused by the 
failure of the other party to comply with the inter- 
locutory decree.*® 

[§ 431] V. Scope and Extent of Relief*—1. In 
Generally speaking a decree or judgment 
for partition must determine the existenee of a co- 
tenancy,*? the rights, 
parties,?8 and, on determination of the mode of par- 
tition,®® direct partition accordingly ;°°”% and it may 
erant such other relief incidental to the partition as 
may be proper in the circumstances.*° 

[§ 432] 2. Determination as to Rights of Parties 
in Property‘!—a. In General. 
has the power*? but it is its duty to-determine the 
shares of each of the cotenants,*? and:also the rights 


interests, and shares of the 


The tourt not only 


or interests of all others who are made parties to 


Ida.—Richardson v. Ruddy, 10 Ida. 


LOL: ProtZe 
Ill.— Joest v. Adel, 209 Ill. 432, 70 


NE 638; Tibbs v. Allen, 27 Ill. 119 
Ind.—Shaw v. Parker, 6 Blackf. 
345; Lease v. Carr, 5 Blackf. 353. 
Ky.—Dunn Vv. Dunn, LO cyte Sa 7, 
232 SW 40. : 
Me.—Allien v. Hall, 50 Me. 253. 
Mass.—Mitchell v. Starbuck, 10 
Mass. 5. 
. Y.—Taggart v. Hurlburt, 66 
Barb. 553. 


N. C.—Simmons y. Jones, 118 N. C. 
472, 24 SH 114. 

Okl1.—Thomason y. Thompson, 123 
Okl. 218, 253 1p 39 

Pa 4 Dall. 67, 
1 L. ed. 744. 

S. C.—McCutchen v. McCutchen, 77 
S. C. 129, 57 SE 678, 12 LRANS 1140. 


2945 D1 SW. 1L01, Sau RALAr6- 

Va.—MecConnell vy. McConnell, 145 
Va. 622, 134 SE 470. 

i ane v. Parker, 4 Wis. 123. 

Wyo.—Field v. Leiter, 16 Wyo. 1, 
90 P 378, 92 P 622, 125 AmSR 997. 

[a] May direct partition in kind, 
and, in so far as it does not interfere 
with the powers and discretion of 
the commissioners, may direct how 
such partition must be made. Smith 
Vv. Hill, 180% Ala: 124% 60 (S457 »Rich wv. 
Smith, 26 Cal. A. 775, 148 P 545; Mce- 
Kenzie v. Miller, 35 Ida. 354, 206 P 
5065: Richardson v.+»Ruddy, 11 Ida. 
561, 83. P 606; Joest v. Adel, 209 Ili. 
432, 70 NE 638; Shaw v. Parker, 6 
Blackf. (Ind.) 345+ Lease v. Carr, 5 
Blackf. (Ind.) 353; Schooling v. Hat- 

~ Rayowo Ray, 2 
Allen’ v. Hall, 50 Me. 
Ewing v. Houston, 4 Dall. GPa.) 
,1L. ed. 744; White v. Mitchell, 60 
Tex. 164; James v. James, (Tex. Civ. 
A.) 164 SW 47; McConnell v. McCon- 
nell, 145 Va. 622, 134 SE 470. 

[b] May direct conveyances to he 
made. all v. Carpenter, 18 How. 
(UP Si)e297;. 15--L.. ed... 389;,, Dunn. Vv. 
Dunn, 191 Ky. 817,232 SW) 40... 

[c] May direct appraisal of prop- 
erty.—McCutchen v. McCutchen, 77 
S. C. 129, 57 SE 678, 12 LRANS 1140; 
Henyan v. Trevino, (Tex. Civ. A.) 
137 SW 458. 

[d] May direct a survey.—Mitch- 
ell v. Starbuck, 10 Mass. 5; Wither- 
spoon v. Dunlap, 12S. C. L. 546; Kane 
v. Parker, 4 Wis. 123. 

[e] May direct report of perma- 
nent repairs.—Hisner v. Curiel, 20 
Misc. 245, 45 NYS 1010. 

{f] May direct report of sums 
paid respectively to parties.—Hisner 
v. Curiel, 20 Misc. 245, 45 NYS 1010. 

[g] Anticipating eviction.—In es- 
tablishing the rights of the parties 
and ordering partition, there is noth- 
ing improper in providing that, if 


521, 60 AmD 655. 


*By WILLIAM A. MARTIN (8§ 431-476). 


either of the parties shall be legally 
evicted from any part of his land, the 
others shall reconvey a proportionate 
quantity. Devour v. Johnson, 3 Bibb 
(Ky.) 409. 

(h] Granting alternative enjoy- 
ment.—A court of equity may, in its 
decree, provide that any one or more 
of several lots, of which partition is 
sought, may be held and enjoyed for 
a certain length of time by one of the 
cotenants and then by the other, and 
so on successively. Rutherford y. 
Jones, 14 Ga. 521, 60 AmD 655. But 
see infra § 579. 

[i] Share of a wife (1) must be 
decreed to her and her husband joint- 
ly, in the absence of a statute chang- 
ing the common law as to married 
women (Mitchell v. Mitchell, 8 Ala. 
414), (2) unless it is shown that she 
has a separate estate angie property 
sought to be partitioned (Mitchell v. 
esa supra; Cost v. Rose, 17 Ill. 

76). 

Direction of sale for division of 
proceeds see infra § 658 et seq. ‘ 

40. See infra §§ 477-549. 

41. Determination of: 

Disputed or doubtful title see supra 

§§ 89-106. 

Meds of partition see infra §§ 435— 


_ incidental relief see infra §§ 477— 


oO 5 

42. West v. East Coast Cedar Co., 
101 Fed. 615, 41 CCA"558: Boedker v. 
Boedker, (Tex. Civ. A.) 258 SW 566. 

43. U. S.—West v. East Coast Ce- 
dar Co.,-101 Fed. 615, 41 CCA 558. 

Cal.—Stoffer v. Vehellen, 195 Cal. 
317, 231 P 233: HWmeric v. Alvarado, 
64 Cal. 529, 3 P 418; Lorenz v. Jacobs, 
53 Cal. 24. 

Conn.—Stannard v. Sperry, 56 Conn. 
541, 16 A261. 

Fla.—Forrester v. Watts, 73 Fla. 
514, 74 S 519; Street v. Benner, 20 
Fla. 700; Brokaw v. McDougall, 20 
Fla. .212. 

Ga.—Grimes v. Little, 56 Ga. 649. 

Tll.—Arnold v. Arnold, 308 Ill. 365, 
139 NE 592; Tibbs v. ‘Allen, 27 Til. 
119; Greenup v. Sewall, 18 Ill. 53. 

Ind.—Dillman v. Cox, 23 Ind. 440; 
Aldridge v. Montgomery, 9 Ind. 302; 
Shaw v. Parker, 6 Blackf. 345. 

Jowa.—Price v. Ewell, 169 Iowa 
206, 151 NW 79. 

Ky. —Arnett v. Deem, 187 Ky. 691, 
220 SW 725. 

Me.—Ham = v. amy 39 Me. 216; 
Dyer v. Lowell, 30 van 217, 

Md.—Young v. Frost, 1 Md. 377. 

Minn.—La Motte v. Mohr, 78 Minn. 
127, 80 NW 850. 

Miss.—Cotton v. Cash, 85 Miss. 29, 
87 S 459; Weaver v. ‘Williams, 75 
Miss. 945, 23 S 649. 

Mo.—Akers v. Hobbs, 105 Mo. 127, 
16 SW 682. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 482-433] 


the action;** and the rule applies with equal force 
whether a partition in kind is to be ordered or a sale 
It is error for the court to leave it to 
the commissioners to determine the shares to which 
the owners are respectively entitled,*® or for the 
commissioners to undertake to determine this ques- 
And, the matter being 
one of law, the jury are likewise without power to 


directed.*® 


tion of their own motion.** 


determine this question.*§ 
Interests of remaindermen. 


mination. 


Nev.—Dondero v. Van Sickle, 11 
Nev. 389. 

N. C.—Ledbetter v. Gash, 30 N. C. 
462. 

N: 


D.—Hammond vy. Northwestern 


Concit.. ete, :Co., N. D. 709, 124 
NW 427. 

Or.—Leonard y. Walker, 70 Or. 170, 
1407) 155. 

Pa.—Young v. Bickel, 1 Serge. & R. 
467 


R. I.—Richardson v. Armington, 10 
ik, Liaeeioee 

Tex.—Askey v. Williams, 74 Tex. 
294, 11 SW 1101, 5 LRA 176; Stefka 
v. Lawrence, (Civ. A.) 7 SW(2d) 894; 
Kindlea v. Kosub, (Civ. A.) 110 SW 
79; Parker v. Cockrell, (Civ, A.) 31 
SW 221. 

Va.—Stevens v. McCormick, 90 Va. 
735, 19 SE 742. 

W. Va.—Provident Life, etc., Co. 
v. Wood, 96 W. Va. 516, 123 SE 276, 
41 ALR 570; Tompkins v. Kyle, 95 
“W. Va. 584, 122 SE 150. 

N. S.—Archibald v. Handley, 40 N. 
S. 427, 

[a] “Every person owning an in- 
terest . {in the land] (1) is a 
joint owner of every part and parcel 
thereof, and is entitled to have his 
rights adjudicated before any portion 
of the property is allotted to any one 
of his co-tenants.” Cotton v. Cash, 
55 PISS LO, OOmts Papa bo =C2)y sin. 
every suit for partition between par- 
ties admitted to be tenants in com- 
mon, the court, for the purposes of 
partition, must ascertain and deter- 
mine the aliquot share of each part 
owner. This is absolutely necessary 
to the proper exercise of its jurisdic- 
tion, and is one of the reasons given 
for the requirement that every part 
owner must be before the court.” 
West v. East Coast Cedar Co., 101 
Fed. 615, 619, 41 CCA 528. 

[b] Rule applied.—-(1) Where a 
bill for partition contained an allega- 
tion, which was not denied, that cer- 
tain named parties were the owners 
of an undivided one-ninth interest in 
the lands sought to be partitioned, 
and such parties were made defend- 
ants to the bill, and process prayed 
for them, it was error to render a 
final decree confirming an amicable 
partition which ignored the interests 
of such parties, without giving them 
any opportunity to assert their rights, 
and when they were not represented 
before the court. Cotton v. Cash, 85 
Miss. 29, 37 S 459. (2) Where, after 
partition of a portion of common 
property, a court of chancery is 
prayed to partition the remainder, 
the court should consider the value 
of the shares received under the for- 
mer partition, and so adjudge the in- 
terests in the remainder that each 
party shall receive from both pro- 
ceedings his just share. Grider v. 
Groff, 202 Fed. 685, 121 CCA 95. 

2 


é 


It has been held that, 
where it is uncertain to whom and in what proportion 
a remainder may descend after the termination of a 
life estate, a judgment in partition made before the 
life estate terminates should not fix the quantity of 
interest of those e:aiming the remainder.*® 

[§ 433] b. Leaving Questions for Future Deter- 
While all the land held in cotenaney must 
be included in the proceeding for partition,®°® it has 
been held that the court may determine the respec- 
tive interests of the cotenants in the premises sought 
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orssuit, 24 


court. 


[ec] In New Jersey, under the act 
of 1789 (Elmer Dig. p 379), it was 
the duty of the justice, upon appli- 
cation for commissioners, to ascer- 
tain that a cotenancy existed, and 
to determine the number of equal 
shares in which the lands were held 
by the original tenants in common, 
but it was no part of his duty to de- 
termine who owned the _ different 
shares at the time of the application. 
The allotment of the shares was 
required to be in the names of the 
original cotenants, but if one was 
dead or had aliened his share, the 
heir or purchaser would be entitled 


/to the share allotted to such orig- 


inal cotenant. Kennedy v. Arm- 
strong, 20 N. J. L. 693; Burk v. Hand, 
ADIN J. “Wd. L661) 16) As 5693: 

44. Arnold v. Arnold, 308 Ill. 365, 
139 NE 592; Cheney v. Ricks, 168 Ill. 
533, 48 NE 75; Kilgour v. Crawford, 


51 Ill. 249; Metheny v. Bohn, 74 Ill. 
Agee (2 Harrell’ S+ Succes rel2 > La, Amn, 
337; Dight v. Lawrence, 99 App. Div. 


278, 90 NYS 970; Boedker v. Boedker, 
(Tex. Civ. A.) 258 SW 566. 

fa] Thus (1) if the bill and the 
answer of a mortgagor defendant 
mention a mortgage on the premises, 
the decree should also mention it, 
although it is not in evidence on the 
hearing. Kilgour v. Crawford, 51 Ill. 
249. (2) And, where a widow files 
a cross bill seeking to set aside a 
paper purporting to be her assent to 
a sale of the property, and the court 
enters a decree without regard to 
such cross bill, it will be reversed, 
whether the cross bill was properly 
filed or not. Metheny v. Bohn, 74 
Ts “AN 7. 

45. Lorenz v. Jacobs, 53 Cal. 24; 
Stevens v. McCormick, 90 Va. 735, 19 
SE 742; Croston v. Male, 56 W. Va. 
205, 49 SE 136, 107 AmSR 918; Chil- 
tie v. Loudin, 51 W. Va. 559, 42 SE 

[a] Reasons for rule.—(1) ‘In 
case a sale is to be directed, it is im- 
possible for any party, in the absence 
of such an interlocutory decree, to 
know whether he is interested in 
maintaining or in resisting the pro- 
ceedings.” Lorenz v. Jacobs, 53 Cal. 
24, 26. (2) When a sale takes place 
the parties are entitled to know ex- 
actly how they stand, in order that, 
if they desire to bid for the land, 
they may do so intelligently. Ste- 


vens v.’ McCormick, -90 Va. 735) 19 
SE 742. 

46. Ledbetter v. Gash, 30 N. CG. 
462. 

47. Ham v. Ham, 39 Me. 216, 219. 


“Otherwise most important contro- 
versies concerning property might be 
settled without giving the parties 
thereto the right to a trial by jury, 
in derogation of an important consti- 
tutional guaranty.” Ham vy. Ham, 
supra. ; 
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' to be partitioned and reserve in its deeree the subse- 
quent adjustments of equities between them.* And 
it is permissible under the provisions of some stat- 
utes for the court to decree partition among those 
whose interests are not in dispute, and reserve for 
future determination interests which 
pute,®? and render a further decree making partition 
among those whose interests are subsequently estab- 
lished;5? but, of course, these statutes cannot affect 
the rights of persons not made parties to the action 


are in dis- 


Leaving questions for determination by another 
Where a sale is necessary to effect a just 
division, and the right to the interest of a deceased 
cotenant is being contested by several claimants in 
another court having jurisdiction of such proceeding, 
the court in which the partition suit is pending may 
proceed to fix the interests of the parties to the pro- 
ceeds including that of the deceased cotenant and 
leave the issue between the contesting claimants as 


48. Reed v. Howard, 71 Tex. 204, 
9 SW 109; Kindlea v. Kosub, (Tex. 
Civz, A) ELOeSiW 79: 
evans Regan v. McMahon, 41 Cal. 

Protection of remaindermen see in- 
fra §'§ 541 49323 

50. See supra § 155. 

51. Masters v. Masters, 
429, 156 NE 481; Crowe v. Kennedy, 
224 Til. 526, 79 NE 626. 

fa] The rule was applied in re- 
spect of the determination of the 
amount one cotenant was entitled to 
for rental of the premises by reserv- 
ing the adjustment of equities until 
the report of the commissioners mak- 
ing partition or until sale of the 
premises was made under the decree. 
Masters v. Masters, 325 Ill. 429, 156 
NE 481. 

52. Richardson v. Ruddy, 10 Ida. 
151, 77 P 972; Howe v. Spalding; 50 
Minn. 157, 52 NW. 527. See Kelly v. 
Kelly, 18 Man. 362, 9 WestLR 509 
(as sustaining this view). See also 
Vandall v. Casto, 81 W. Va. 76, 93 
SE 1044 (where, without mentioning 
any statute and citing Richardson 
v. Ruddy, supra as supporting the 
conclusion of the court, it was held 
that, where, in a partition suit, it is 
ascertained that plaintiffs seeking the 
partition are entitled to a particular 
interest in the tract of land sought 
to be partitioned, and that defendants 


325 Ill. 


jare entitled to the residue thereof, 


one of them owning the oil and gas, 
and the other all the remaining in- 
terest in such residue, it is competent 
for the court having jurisdiction to 
assign to plaintiffs the share to 
which they are entitled, and to de- 
fendants the remainder of such land; 
and should they desire to have their 
respective interests in such remain- 
der determined by the court, they 
may do so by proper pleading in such 
partition suit, or in an independent 
suit subsequently brought for the 
purpose). 

53. See cases supra note 52. 

54. Camp Phosphate Co. v. Ander- 
pga 48 Fla. 226, 37 S 722, 111 AmSR 


a 

[a]. Thus (1) a decree which, aft- 
er adjudicating that complainant and 
defendant are each owners of certain 
undivided interests in the lands 
sought to be partitioned, reserves for 
future adjudication the right, title, 
and interests of defendant to a cer- 
tain other undivided interest the le- 
gal title to which it finds to be in a 
known third person not a party to 
the suit, is erroneous. Camp Phos- 
phate Co. v. Anderson, 48 Fla. 226, 37 
S 722, 111 AmSR 77. (2) And this 
is so although the decree states that 
it appears from the evidence that de- 
fendant is in equity entitled to a con- 
veyance from such third person. 
Camp Phosphate Co. v. Anderson, su- 
pra. 
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to their right to that interest to be determined in 
the court in which it is properly pending.*® 

[§ 434] c. Requisites and Sufficiency of Judgment 
Where a decree or judgment is otherwise 
valid,®® its sufficiency and validity within the prin- 
ciples above stated®? depend on the circumstances of 
A simple order of court that 
“partition be awarded” is not sufficient.°® 
is not the duty of the court to make the computations 
and determine the exact share to which each of the 
parties is entitled,®° the shares should be so specified 
that those appointed to make the partition®! may 
divide and allot the several portions to each of the 
parties,°? without having to determine any question 
And it has been held that the judgment 
or decree should specify the fractional part each 
owner is entitled to rather than the number of acres, 


or Decree. 


the particular case.°§ 


of title.* 


55. Grant v. Murphy, 116 Cal. 427. 
48 P 481, 58 AmSR 188. 

56. See supra §§ 402-406. 

57. See supra § 432. 

Sara rono of decree see supra § 


58. Kelley v. Madden, 40 Conn. 
274 (a law providing for a partition 
of real estate among joint owners 
by a proceeding in equity contem- 
plates an equitable partition accord- 
ing to real ownership, rather than a 
partition according to precise legal 
interest; but where the legal inter- 
ests are certain, and the facts are 
such as to render the equitable pro- 
portions entirely uncertain, the only 
safe rule is to follow the legal title). 

[a] Valid decree.—Where a de- 
cree found that complainant was the 
widow, and the seven other parties 
the children and only heirs, of de- 
cedent, and it adjudged that the land 
be partitioned among the parties ac- 
cording to their respective shares, and 
appointed commissioners to make 
partition, it was held that this was 
a sufficient finding, in connection 
with the statute of descents, that the 
widow owned a one third for life, 
and each of the childern an undivided 
one seventh, and that hence the de- 
eree was not void for failure to de- 
termine the interests of the respec- 
tive parties in the land. Miller v. 
McMannis, 104 Ill. 421. : 

{b] Invalid decree.—Where a de- 
cree found that one of the parties 
was entitled to homestead and dower 
in the premises, but failed to require 
the commissioners appointed to make 
division to set off the homestead, and 
allot dower if it could be done con- 
sistently with the interests of the 
parties, and, if not, then to appraise 
the value of each piece and report 
the same to the court as required by 
a statute, the decree was erroneous, 
Joest v. Adel, 209 Ill. 432, 70 NE 688. 

59. Greenup v. Sewall, 18 Ill. 53. 

60. Scott v. Harris, 127 Ind. 520, 
27 NE 150. 

{a] Reason for rule.—‘‘The act of 
making the computations and deduc- 
,jtions is not a judicial act, but a 
mere computation, based upon the 
judgment of the court defining the 
share in the estate to which each ten- 
ant is entitled, and to be charged 
against any tenant as an advance- 
ment. This is the only practical way 
a partition could be made by com- 
missioners, otherwise the court would 
have to hear evidence as to the value 
of the land, and make partition with- 
out the aid of commissioners, which 
is not contemplated by our statute 
and mode of procedure.” Scott v. 
Harris, 127 Ind. 520, 524, 27 NE 150. 

61. See supra § 432 text and note 
43. See also infra § 568 et seq. 


62. Emeric v. Alvarado, 64 Cal. 
529, 2 P 418. 

63. Emeric v. Alvarado, supra. 

64. Parker v. Cockrell, (Tex. Civ. 


A.) 31 SW 221, 223. See Burchfield 
v. Asher, 222 Ky. 108, 300 SW 331 
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While it 


will,®® which, it 


insufficient). 


(finding 
“The commissioners are governed 


‘ 


more by value than quantity in mak-. 


ing the division. Also, the number 
of acres when the survey is made 
may vary from the quantity called 
for in the patent; and in such case 
all the tenants would be entitled to 
participate in the gain, or required 
to share the loss, as the case might 
be.” Parker v. Cockrell, supra, 

[a]. Judgment held, sufficient with- 
in rule.—Where the judgment ren- 
dered in a suit for partition decreed 
that plaintiff recover one third of the 
land and the remainder of the land 
to defendants (there being two mar- 
ried women with their husbands de- 
fendants), and ordered that it be di- 
vided equally among the three, it 
was held that this sufficiently showed 
that each was decreed a third inter- 
est. Askey v. Williams, 74 Tex. 294, 
11°SW 1101, 5° LRAL176. 

65. See infra § 437. 

66. Stoffer vy. Vehellen, 
317, 231 P 233; Thayer vy. Thayer, 7 
Pick. (Mass.) 209; Cunningham vy. 
Johnson, 116 Va. 610, 82 SE 690; 
Stewart v. Tennant, 52 W. Va. 559, 
44 SE 223. 

67. U. S.—Royston v. Miller, 76 
Fed. 50 [quot 3 Pomeroy Equity Ju- 
risp. § 1390]. A 
oe v. Manley, 2 Alaska 


195 Cal. 


Cal.—East Shore Co. v. Richmond 
Belt R. (Co. 272 (Calf i74; 155, 2 999: 
Mitchell v. Cline, 84 Cal. 409, 24 P 
164; Muller v. Muller, 14 Cal. A. 347, 


112 P) 200. 

-Conn.—Johnson v. Olmsted, 49 
Conn. 509; Ford v. Kirk, 41 Conn. 9. 

Ga.—Anderson vy. Anderson, 151 
Ga. 518, 107 SE 334. 

Ill.—Kloss v. Wylezalek, 207 Ill. 
328, 69 NE 863, 99 AmSR 220. 

Ky.—kKing v. King, 182 Ky. 665, 207 
SW 1; Prewitt v. Hurt, 178 Ky. 526, 
199 SW 33; Kirk v. Crutcher, 145 Ky. 
52, 1389 SW 1076. 

La.—Grouchy v. Williams, 161 La. 
909, 109 S 545; Kaffie v. Wilson, 130 
La. 350, 57 S 1001; Coach vy. Hake,-49 
La. Ann. 458, 21 S 640; Canulette 
epnbuildies Co. v. Monday, 6 La. A. 

ks 


Md.—Rowe v. Gillelan, 112 Md. 108, 
aot 500; Thruston v. Minke, 32 Md. 


Minn.—Pigeon River Lumber Co. v. 
McDougall, 169 Minn. 83, 210 NW 
850, 851 [cit Cyc]; Keyser v. Hage, 
143 Minn. 447, 174 NW 305; Hoerr v. 
Hoerr, 140 Minn. 223, 165 NW 472, 167 
NW 735. 

Miss.—Hilbun v. Hilbun, 134 Miss. 
235, 98 S 593; Shorter v. Lesser, 98 
Miss. 706, 54 S 155. 

N. J.—Davidson v. Thompson, 22 N. 
J. Eg. 83. 

PAE C.—Strudwick y. Ashe, 7 N. C. 


Or.—Thompson Est. Co. v. Kamm, 
LOTNOTr 46122136 Peas 

Pa.—Kennedy v. Condran, 244 Pa. 
264, 90 A 620; Wistar’s App., 105 Pa. 
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since their shares depend on the value of the prop- 
erty and not the area.** 

[§ 435] 8. Determination as to Mode of Partition 
—a. Necessity for Determination. 
usually the case, express statutory authority is nec- 
essary to confer power on the courts to sell lands: 
for partition,®® unless, and until, the method of par- 
tition has been determined in the manner prescribed 
by statute, the court has no authority to decree a 
sale of the land and a division of the proceeds for 
that purpose among the cotenants.°®® 

[§ 436] b. Partition in Kind Favored. 
tween a partition in kind or sale of land for division, 
the courts will favor a partition in kind,®’ since this 
does not disturb the existing form of inheritance®® 
or compel a person to sell his property against his 


Where, as is 


As be- 


has been said, should not be done 


390; Wright v. Vickers, 81 Pa. 122. 
R. I.—Lannon vy. Bannon, 40 R. I. 
60; 99. Ar 81.9. 
S. C.—Reynolds v. Atlantic Coast 
Lumber Corp., 81 S. C. 492, 62 SE 855. 
5g eR ees v. Reeves, 11 Heisk. 

Tex.—Henderson v. Chesley, (Civ. 
A.) 273. SW 299. 

Vt.—Blanchard v. Cross, 97 Vt. 370, 
123 A 382; Conant v. Smith, 1 Aik. 
67, 15 AmD 669. 

_ Wash.—Williamson Inv. Co. v. Wil- 
liamson, 96 Wash. 529, 165 P 385. 

W. Va.—Bracken v. Everett, 95 W. 
Va. 550, 121 SE 713; Smith v. Greene, 
76 W. Va. 276, 85 SE 537; Oneal v. 
Stimson, 61 W. Va. 551, 56 SE 889; 
Croston v. Male, 56 W. Va. 205, 49 SE 
136, 107 AmMSR 918; Casto v. Kintzel, 
27 W. Va. 750. 

Wis.—Idema v. Comstock, 131 Wis. 
16, 110 NW 786, 120 AmSR 1027. 

[a] Sound public policy favors 

and encourages the owning of homes 
by all citizens, and this policy can 
be advanced and promotéd by division 
of large tracts of land into small 
farms of suflicient size and fertility 
to maintain a family- in comfort. ° 
Dunbar v. Gabbert, 194 Ky. 335, 238 
SW 1050. 
. [b] Where possible to order a 
partition in kind with due consider- 
ation for the interests of all parties, 
that mode of partition is preferable 
under the law. Smith y. Stansel, 93 
Miss. 69, 46 S 538. 

68. Royston v. Miller, 76 Fed. 50 
[quot 3 Pomeroy Equity Jurisp. § 
1390]; Lannon v. Lannon, 40 R. I. 
60, 99 A 819; Williamson Inv. Co. 
v. Williamson, 96 Wash. 529, 535, 165 
RESSa. 

“It is still recognized that an own- 
er has the right to retain his inher- 
itance or investment in the form in 
which ‘he has it, so long as it can be 
done without great prejudice to his 
cotenant.’”’ Williamson Iny. Co. v. 
Williamson, supra. 

69. Ky.—Dunbar v. Gabbert, 194 
Ky. 335, 2388 SW 1050. 

Or.—Thompson Est. Co. v. Kamm, 
107 Ors61),213 -P <4a7, 

Tex.—Fagan v. Fagan, 56 Tex. Civ. 
A. 175, 120 SW 550. 

Wash.—Williamson Inv. Co. v. 
Williamson, 96 Wash. 529, 165 P 385. 

W. Va.—Brown v. Brown, 83 W. 
Va. 415, 98 SE 428, 481, 

Weobe jus disponendi is a property 
right which the policy of the iaw 
has always been to allow the owner, 
when sui juris, to determine for him- 
self. From time immemorial it has 
been one of the fixéd principles of 
the common law, to guard jealously 
individual property rights, and es- 
pecially is this true in respect to es- 
tates of freehold in land.” Brown v. 
Bue Supra. ‘ 

a snn6 [is] the policy of 
the law that in suits for partition the 
owners shall retain the land, the 
title being only so far disturbed as 
to be shifted from an undivided in- 


pis $$$ eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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except in cases of imperious necessity.’° 
objection to a partition in kind that some of the co- 
tenants prefer a sale to a partition,’! or that land in 
another county belonging to the same cotenants had 
been partitioned in kind by commissioners appointed 


by the court.7? 


Where the evidence is evenly balanced as to wheth- 
er a partition or sale would be for the best interests 
of the parties, the court will order a partition.” 

[§ 437] c. Statutory Authorization of Sale—(1) 
Pursuant to the rule 
that both in actions at law and in suits in equity for 
partition of land the right of cotenants to partition 


Prerequisite to Order of Sale. 
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It is no 
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fected by the fact that inconvenience or difficulty 
in making the partition or substantial loss to some 
or all of the parties would result from the parti- 
tion,’® it has been held, save in a few jurisdictions, *® 
that, except where all the parties are sui juris and 


consenting, "? a decree or order of sale of land held 


in kind is absolute,’* which right is in no way af- 


terest in the whole to the particular 
portion allotted.” Fagan v. Fagan, 56 
Mex. Civ. A. 1755.179),120. SW. 550, 

70. Ford v. Kirk, 41 Conn. 9; Wil- 
liamson Inv. Co. v. Williamson, 96 
Wash. 529, 535, 165 P 385; Croston 
v. Male, 56 W. Va. 205, 49 SE 136, 
107 AmSR 918. 

“The power to convert real estate 
into money against the will of the 
owner, is an extraordinary and dan- 
gerous power, and ought never to be 
exercised unless the necessity there- 
for is clearly established.’”’ William- 
son Inv. Co. v. Williamson, supra. 
See Ford v. Kirk, 41 Conn. 9 (the 
power to order a sale should be very 
cautiously exercised, since the sale 
of one’s property without his consent 
is an extreme exercise of power and 
warranted only in clear cases). 

[a] Forcible conversion of prop- 
erty into money should be avoided 
wherever possible. Croston v. Male, 


Brae Va. 205, 49 SE 136, 107 AmSR 
weit Tindall v. Tindall, (Miss.) 3 S 
oo dt Strudwick v. Ashe, 7 N. GC, 

73. Royston v. Miller, 76 Fed. 50 
{quot 3 Pomeroy Equity Jurisp. § 
1390] 

74. See supra § 48. 

75. See supra § 50. 


See cases infra this note. 

[a] In Maine, independently of 
any statutory authorization, it has 
been held that a court of equity may 
decree a sale of the property and a 
division of the proceeds whenever in 
its judgment a division of the prop- 
erty cannot be made without greatly 
impairing its value and w'henever a 
sale of the whole property would be 
much more beneficial or less injuri- 
ous to the owners. Williams v. 
Coombs, 88 Me. 183, 33 A 10738. 

[b] In New Hampshire it was 
held ‘that in all cases where division 
by partition under the statute cannot 
be made, by reason of the nature and 
situation of the property, the parties 
are left to the ample, flexible, and 
more appropriate remedies of equity, 
whereby the entire estate may be sold, 
and the rights of the parties settled 
and determined upon equitable prin- 
ciples.’ Barney v. Leeds, 54 N. H. 
128, 145. See Crowell v. Woodbury, 
52 N. H. 613. 

[c] In South Carolina, prior to 
the enactment of any statute on the 
subject, it was held that courts of 
equity had jurisdiction to order a sale 
of land held in cotenancy and a di- 
vision of the proceeds among the co- 
tenants. Holley v. Glover, 36 S. C. 
404, 15 SE 605, 31 AmSR 883, 16 LRA 
9176; Pell v. Ball, 18 S. C. Eq. 361; 
Dinckle v. 'Timrod; 1 S::C.- Eq-:109. 
See Gibson v. Marshall, 26 S. C. Eq. 
254; Steedman v. Weeks, 21 S. C. 
Eq. 145, 49 AmD 660 (both recog- 
nizing this rule). 

{d] In Texas (1) it has been the 
practice from the earliest time for 
courts of equity, in the absence of 
special statutory authorization, to or- 
der property sold for partition when 
found to be incapable of partition in 
kind without Serious injury to the in- 
terests of the parties. Moore v. 


Blagge,' 91 Tex. 151, 38 SW 979, 41 
SW 465; Blagge v. Shaw, (Civ. A.) 
41 SW 756. (2) And as elsewhere 
shown, a sale is also authorized by 
statute where a “fair and equitable 


division” cannot be made. See infra 
text and note 86. 

77. See infra § 452. 

78. Ala.—Johnson v. Kelly, 80 
Ala. 35> 7 Wilkinson’ v. , Stuart; “(4 
Ala. 198; Oliver v. Jernigan, 46 Ala, 
41; Deloney v. Walker, 9 Port. 497. 


Ark.—Cowling v. Nelson, 76 Ark. 
146, 88 SW 913. 
Ky.—Charboneau v. Hart, 211 Ky. 


204, 277 SW 242; Prather v. Davis, 
13 Bush 372. ; 
ae he v. Lumpkin, 18 Md. 


Mass.—Ramsey v. Humphrey, 162 
Mass. 385, 38 NE 975. 
Miss.—Forest Product, ete., Co. v. 


Buckley, 107 Miss. 897, 66 S 279; 
ee ad v. Lesser, 98 Miss. 706, 54 s 
Mont.—In re McGovern, 77 Mont. 


182, 250 P 812. 

N. J.—Zudiak v. Szuryk, 93 N. J. 
BAe Bei 561, 11s PA Sol, fcit-Cyelk 
ae Y.-Stévenson v. Cotter, 5 NYS 


N. C.—Bragg v. oh 93 N. C, 151; 

Parks v. Siler, 76 N. C. 191 
Vt.—Blanchard v. “Cross, "97 Vt. 370, 
123 A 382. 

Wash.—Williamson Inv. Co. v. Wil- 
liamson, 96 Wash. 529, 165 P 385. 

W. Va.—Hogan v. Ward, 97 W. Va. 
682, 106 SE 232; Brown v. Brown, 83 
W. Va. 415, 98 SE 428; Smith v. 
Greene, 76 W. Va. 276, 85 SE 537; 
Croston v. Male, 56 W. Va. 205, 49 
SE 136, 107 AmSR 918. 

“At common law there was no 
right in a tenant in common or other 
tenant to obtain in partition proceed- 
ings a sale of the property. The 
courts had no jurisdiction to order a 
sale, but partition could be had as of 
right, even if partition was ruinous 
and inconvenient to and undesired 
by all the other parties.” Cowling v. 
Nelson, 76 Ark. 146, 150, 88 SW 913. 

“The right of selling the land and 
of dividing the proceeds given by the 
statute is an innovation upon the 
common law.” Cox v. Kyle, 75 Miss. 
667, 669, 23 S 518. 

79. Cowling v. 76 Ark, 
146, 88 SW 913. 

“The practical inconvenience and 
frequent inadequacy of this method 
led to the enactment in England, and 
in nearly all of the states of the 
Union, of statutes conferring upon 
the courts power to make partition 
by sale of the land, when not partible 
in kind without greater injury than 
a sale would cause, independently of 
the consent of the parties.” William- 
son Inv. Co. v. Williamson, 96 Wash. 
529, 5384, 165 P 385; 4 Pomeroy Kq. 
Jurisp. (3d ed) § 1390. 

80. See statutory provisions. 

81. See statutory provisions. 

[a] Im Georgia neither in equity 
nor under the statute has a court 
the right to decree or order a sale, 
without consent, “unless it finds two 
concurring conditions: (1) that par- 
tition in kind cannot be conveniently 
made, and (2) that the interest of 
the parties owning the land will be 


Nelson, 


in cotenancy, for the purpose of a division of the 
proceeds among the cotenants, can be made only 
when a sale is expressly authorized by statutes’® that 
have been enacted, “to obviate hard cases,’’*® in prac- 
tically all jurisdictions®® such as, among other stat- 
utory grounds enumerated,*! that a partition in kind 
will operate “to the great prejudice” of the owners, *? 


‘promoted by a sale.” Anderson v. 
Anderson, 27 Ga. A. 513, 515, 108 SE 
907 [transf 151 Ga. 518, 107 SE 334j. 
See Coleman v. Lane, 26 Ga. 515; Roy- 
ston v. Royston, 13 Ga. 425. 

Where value more than designated 
statutory amount see infra § 446. 

82. U. S.—Briges v. Sperry, 95 U. 
&. Arte 24 L. ed. 390 (California stat- 
ute). 

Alaska.—Boone v. Manley, 2 Alaska 
552 [rev on other grounds 159 Fed. 
633, 87 CCA 197]. 

Ark.—Quellmalz Lumber, etc., Co. 
v. Roche, 145 Ark. 38, 223 SW 376; 
Glasscock y. Glasscock, 98 Ark. 151, 
135 SW 835; Moore v. Willey, 77 Ark. 
317, 91 SW 184, 113 AmSR 151; Cowl- 


ing v. Nelson, 76 Ark. 146, 88 SW 
Cal.—Vollmer v. Wheeler, 42 Cal. 


A. 1, 183 P 264; Muller v. Muller, 14 
Gal. A. 347,°112 P+200: 

Ind.—Alleman v. Hawley, 117 Ind. 
532, 20 NE 441; Klinesmith v. Soc- 
well, 100 Ind. 589. 

Mich.—Gilman vy. Boden, 136 Mich. 
125, 98 NW 982, 112 AmSR 356; Ben- 
edict v. Torrent, 83 Mich. 181, 47 NW 
129, 21 AmSR 589, 11 LRA 278. 

Minn.—Keyser v. Hage, 143 Minn. 
447,174 NW 305. 

Mo.—Joerger v. Joerger, 193 Mo. 
133, 91 SW 918, 5 AnnCas 534; Car- 


-|penter v. Coats, 183 Mo. 52, 81 SW 


1089. 

Mont.—Hurley v. O’Neill, 31 Mont. 
595, 79 P 242, 

Nev.—Dall v. Confidence Silver- 
Min. Co., 3 Nev. 531, 98 AmD 419. 

N. J.—Buckis v. Townsend, 100 N. 
J. Eq. 374, 136. A 432; » Zudiak — v. 
Szuryk, 93 N. J. Eq. 559, 118 A 831; 
White v. Smith, 70 N. J. Eq. 418, 62 A 
560 [petition to open decree den 72 
N. J. Eq. 697, 65 A 1017]; Kemble v. 
Kemble, 44 N. J. Eq. 454, 11 A 738; 
Smith v. Frenche, 28 N. J. Eq. 115; 
Bentley v. Long Dock Co., 14 N. J. 
Eq. 480. 

N. Y.—Brooks v. Davey, 109 N. Y. 
495, 74 NE 412; Scott v. Guernsey, 
. 106; Van Arsdale v. Drake, 

@ahill: eva Cahilisais? 
99, 226 NYS 199; Coster v. 
Coster, 21 NYS 203; Stephenson v. 
Cotter, 5 NYS 749; Smith v. Smith, 
10 Paige 470. 

S. D.—Kluthe v. Hammerquist, 45 
S: Db: N76. 188 NW 749. 

Utah. —Ryan v. Egan, 26 Utah 241, 
(V4 SEN Ry, 

Wash.—Williamson Inv. Co. v. Wil- 
liamson, 96 Wash. 529, 165 P 385. 

Wis.—Idema v. Comstock, 131 Wis. 
16, 110 NW 786, 120 AmSR 1027; 
Vesper Vv. Farnsworth, 40 Wis. 357. 
fee re Dennie;r1 0.12 Cr Of B: 
Great prejudice must exist in 
order to warrant a sale. It is not 
sufficient under these statutes that 
the lands cannot be divided without 
prejudice. Benedict v. Torrent, 83 
Mich. 181, 47 NW 129, 21 AmSR 589, 
11 LRA 278. 

[b] Sale to pay costs.—A statute 
authorizing a sale in case partition 
in kind cannot be made without great 
prejudice to the owners does not au- 
thorize a sale of land involved in a 
partition suit merely to pay the costs. 
Cowling v. Nelson, 76 Ark. 146, 88, 
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or to the “manifest prejudice” of the owners,** that 
the property “cannot be equitably divided,”** that 
the property “cannot be equitably divided in kind,”’*® 
that a “fair and equitable division” cannot be 
made,®® that the property cannot “be fairly and 
equally divided between the parties interested there- 
in or without manifest injury to them,’’’’ that the 
property is indivisible in its nature or that it “cannot 
be conveniently divided in kind,’”’** that the property 
cannot be divided “without great inconvenience” to 
the parties interested,®® where “partition cannot be 
conveniently made, if the interests of those who are 
entitled to the subject, or its proceeds, will be pro- 
moted by a sale of the entire subject,’’°®°® that the 
property cannot be equally divided among the parties 
interested therein or that it would be manifestly 
to their interests that it be sold,®* that a sale will 
better promote the interests of all parties than a par- 
tition in kind or that an equal division cannot be 
made,®? that the property “cannot be divided with- 
out loss or injury to the parties interested,”’®* that 


SW 913. 

88. Phillips v. Phillips, 185 Il. 
629, 57 NE 796; Greenup v. Sewell, 18 
Ill. 50; Field v. Hudson, 25 N. 

Ge OMe hoe 

84. Todd v. Stewart, 199 Iowa 821, 
202 NW 844; Oziah v. Howard, 149 
Iowa 199, 128 NW 364; Branscomb 
v. Gillian, 55 Iowa 235, 7 NW 523; 
enous v. Hoopingardner, 45 Iowa 
Chambliss v. Derrick, 216 Ala. 
49, 112 S 330; Chandler v. Homes 
loan? Co 21 “Ala. 780; 999 S723. 
Lyons v. Jacoway, 205 Ala. 479, 88 
S 597; Shepard v. Mt. Vernon Lum- 
ber Co., 192 Ala. 322, 68 S 880, 15 ALR 
23; Harrell v. Mason, 170 Ala. 282, 54 
S 105, AnnCasi912D 585; Smith v. 
Hill, 168 Ala. 317, 52 S 949; -Fitts v. 
Craddock, 144 Ala. 437, 39 S 506, 113 
AmSR 53; “Berry, v. “Tennessee, ete, 
R. Co., 134 Ala. 618, 33 S 8; Stein v. 
McGrath, 128 Ala. 175, 30 S 792; Hil- 
lens v. Brinsfield, 108 Ala. 605, 18 S 


604; McMath y. De Bardelaben, 75 
Ala. 68; Hilbun y. Hilbun, 134 Miss. 
230.5 9o 5 SIS. 

86. Zellner v. Samuelson, (Tex. 


Civ. A.) 220 SW 587; Boese v. Park- 
hill, (Tex. Civ. A.) 202 SW 120. 

87. Walker v. Des Portes, 92 S. C. 
515, 75 SE 960; Rivers v. Atlantic 
Coast Lumber Corp., 81 S. C. 492, 
62 SE 855. ; 

88. Amite Bank, etc., Co. v. Single- 
ton, 135 La. 185, 65 S 102; Mackin 
v. Wilds, 106 La. 1, 30 S 257; Coach 
v: Hake, 49 La. Ann. 458, 21 S 640; 
Dumestrie’s Succ., 40 La. Ann. 571, 
4 S 328; Cazes v. Gassie, 40 La. Ann. 
360, 3 S 840; Holloday v. Holloday, 
88 La. Ann. 175; Meyer v. Pargoud, 
34 La. Ann. 969; Loyd v. Loyd, 23 La. 


Ann. 231; Keller v. Judson, 18 La. 
Ann. 282; Gernon vy. Bestick, 15 La. 
Ann, 697; Placencia v. Placencia, 8 
bE Sta 

[a] Property cannot be “conven- 


iently divided” within the meaning of 
the statute authorizing a sale for 
partition in these circumstances 
when diminution or loss or inconven- 
ience to the owners would result. 
Grouchy v. Williams, 161 La. 909, 109 
S 545; Blakemore v. Blakemore, 39 
La. Ann. 804, 2 S 565. 

So. Blanchard v: Cross; 97° Vt. 
870, 123 A 382; Baldwin v. Aldrich, 
34 Vt. 526, 80 AmD 695. 

90. Bridge v. Snead, (Va.) 145 SE 
338; Cunningham v. Johnson, 116 Va. 
610, 82 SE 690; Beckham v. Duncan, 
(Va.) 56 SE 690; Zirkle v. McCue, 26 


Gratt.<) (67 “Va.)* SLT; > “Howery: ‘iv. 
Helms, 20 Gratt. (61 Va.) 1; Brock- 
man v. Hargrove, 103 W. Va. 254, 


137 SE 11; Bracken v. Everett, 95 W. 
Va. 550, 121 SE 713; Morley v. Smith, 
93 W. Va. 682, 118 SE 135; Hogan v. 
Ward, 87 W. Va. 682, 106 SE 232; 
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Helmick v. Kraft,~84 W. Va: 159; 99 
SE 325; Loudin v. Cunningham, 82 W. 
Va. 453, 96 SE 59; Thompson v. Buf- 
falo) Wands etc. Con Wile uVVingWicle ui licies 
88 SE 1040; Smith v. Greene, 76 W. 
Va..276, 85 SE 5373: Herold, v. Craig, 
59 W. Va..353, 53 SE 466; Croston v. 
Male, 56 W. Va. 205, 210, 49 SE 136, 
107 AmSR 918; Stewart v. Tennant, 
52 W. Va. 559, 44 SEH 2238; Roberts 
v. Coleman, 37 W. Va. 1438, 16 SE 482; 
Casto v. Kintzel, 27 W. Va. 750. 

“These two requisites are condi- 
tions imposed by the statute, which 
alone confers upon a court of equity 
the power to make a sale at all.” 
Croston v. Male, supra. 

91. Wilson v. Bogle, 95 Tenn. 290, 
32. SW 386, 49 AmSR 929; Ross. v. 
Ramsey, 3 Head (Tenn.) 15; Helm 
v. Franklin, 5 Humphr. (Tenn.) 404. 

92. Hilbun v. Hilbun, 134 Miss. 
235, 98 S 593; Shorter v. Lesser, 98 
Miss. 706. 54 S 155; Smith v. Stan- 
sel.) 93. Missi.69, 46, .S: 5883. (Coxe v. 
Kyle, 75 Miss. 667, 23 S 518; Al- 
bright v. Flowers, 52 Miss. 246; Wil- 
son v. Duncan, 44 Miss. 642; Higgin- 
bottom v. Short, 25 Miss. 160, 57 AmD 
a Tindall v. Tindall, (Miss.) 3 8S 
58 


93. Willard v. Willard, 145 U. S. 
116, 12 SCt 818, 36 L. ed. 644 (District 
of. Columbia); Lewis v. Carver, 140 
Md. 121, 117 A 108; Booth v. Eberly, 
124 Md. 22, 91 A 767; Ballantyne 
v. Rusk, 84 Md. 649, 36 A 361; John- 
son v. Hoover, 75. Md. 486, 23 A 903; 
Brendel v. Klopp, 69 Md. 1, 13 A 589; 
Wilson v. Green, 63 Md. 547; Thrus- 
ton v. Minke, 32 Md. 571; Campbell 
vy. Lowe, 9 Md. 500, 66 AmD 339. 

94. Kaufmann v. Pittsburgh, 248 
Pa. 41, 93 A 779; Palethorp v. Pale- 
thorp, 198 Pa. 395, 48 A 269. 


95; sin sre sDennie, 10 Ws! GQ. B: 
104. 
96. Furlong v. Finneran, 223 Ky. 


558, 4 SW (2d) 378; Sevier v. Bonta, 
217 Ky. 835, 290 SW 683; Landrum v. 
Landrum, 187 Ky. 196, 218 SW 717; 
Prewitt v. Hurt, 178 Ky. 526, 199 SW 


33; Leslie v. Sparks, 172 Ky. 304, 
189 SW 463; Walton Bank, etc., Co. 
Vv. Glinn,, LOL Ky. 60,9270) Swe 5115 
Lindner v. Ehrich, 147 Ky. 85, 143 
SW 778; Kirk v. Crutcher, 145 Ky. 
52, 139 SW 1076; Sledge v. Willough- 
by; Cy.) 125 SIW 057) Craddock. Vv. 


Smythe, 99 SW 216, 30 KyL 455; Ath- 
erton v. Warren, 120 Ky. 151, 85 SW 
1100, 29) Ky 63.25% Gill ya anesrs0 
SW 11765) 267 Key Io) 2675 = Dalbott) Vv. 
Campbell, 67 SW 53, 23 KyL 2198; 
Gray v. Cornwall, 95 Ky. 566, 26 SW 
1018, 16 KyL 228; Smith v. Upton, 
13° SW 721, i2 Kyl 275. Kean v. Til- 
ford, 81 Ky. 600, 5 KyL 655, 692; 
Burgess v. Eastham, 3 Bush (Ky.) 
476. 


[§ 437 


“the property cannot be divided without prejudice to, 
or spoiling, the whole,”®* that “the estates cannot be 
divided according to the demand of the writ, with- 
out prejudice to or spoiling the whole,’’®® that a par- 
tition in kind cannot be made without materially im- 
pairing the value of the land or plaintiff’s interest 
therein,®® that partition “cannot be made without in- 
jury to some or all of the parties interested,’’®* that 
“a sale will better promote the interests of the own- 
ers,”°® that a sale “will be more advantageous to the 
parties interested.”®® And by some statutes a sale 1s 
authorized if the property “cannot be advantageous- 
ly divided,”* or “if it shall appear to be advantage- 
ous to the parties concerned.’ 
be strictly pursued because they take away from the 
owner the right to keep his freehold in kind;* and 
the sale is valid only where all the requirements of 
the statutes have been complied witks+ 

Under the English statutes parties interested in 
the property to the extent of one moiety are entitled 
to a sale as of right unless some good reason to the 


The statutes must 


97.—Patillo v. Lytle, 158 N. C.- 92; 
73 SE 200; Tayloe v. Carrow, 156 N. 
Chi6 12 .SE"763) 'Trull ve Rice, 85 Ni C 
327; Gregory v. Gregory, 69 N. C. 
522; Holmes v. Holmes, 55 N. C. 334; 
Windley “v.- Barrow, -55 N.C: 66: 
Strudwick v. Ashe, 7 N. C. 207. 

98. Lyon v. Wilcox, 98 Conn. 393, 
395, 119 A 361; Candee v. Candee, 87 
Conn. 85, 86 A 758. 

[a] It is not essential to a sale 
for partition that a partition in the 
sense of an actual division is im- 
possible or impracticable but the 
division is legally impracticable if 
the severance of joint ownership 
which plaintiff has the absolute right 
to demand can be accomplished con- 
sistently only with the best interests 
of the owners by a sale of the land 
and a division of the proceeds. Con- 
taldi v. Errichetti, 79 Conn. 276, 64 
A 219. 

[b] A former statute of Connecti- 
cut (1) providing that the court can 
order a sale ‘‘when, in the opinion of 
the court, it cannot be conveniently 
used by the parties in interest to- 
gether and a sale will better promote 
the interests of the owners,’ was con- 
strued to mean that a sale would be 
ordered when it would better promote 
the interests of the owners than a 
partition (Johnson v. Olmsted, 49 
Conn. 509), (2) thereby giving the 
earlier statute the same operation 
and effect as the one above set out 
in the text (Ford v. Kirk, 41 Conn. 9). 

99. Lalor v. Lalor, 9 Ont. Pr. 455. 

1. Clough v. Cromwell, 250 Mass. 
324, 145 NE 473; Ramsey v. Humph- 
162 Mass. 385, 38 NE 975. 

2.'» Peper Vv. )Traeger, +152 Md. 174, 
136 A 537; Levering v. Gosnell, 115 
Md. 582, 80 A 1078; Ball v. Safe De- 
posit, etc., Co., 92 Md. 503, 48 A 155; 
52 LRA 403. 

3. Shorter v. Lesser, 98 Miss. 706, 
155; Cox v. Kyle, 75 Miss. 667, 
23 S 518. 

“This statute is an innovation upon 
fundamental principles of the com- 
mon law and of American jurispru- 
dence, and cannot become a license to 
the courts to take from the citizen, 
for light or trivial causes, his free- 
hold on payment of compensation, 
though full and adequate.” Croston 
Vv. Male, 56 W. Va.’ 205, 49° SH 136, 
107 AmSR 918 [quot Smith v. Greene, 
16 W. Va.i276, 278, 84° SE 537]. 

4 MHorsfall v. Ford, 5 Bush (Ky.) 
642; Fagan v. Fagan, 56 Tex. Civ. 
A. 175, 120 SW 550; Cunningham vy. 
Johnson, 116 Va. 610, 82 SE 690; 
Stewart v. Tennant, 52 W: Va. 559, 44 
rie 223. And see infra §§ 458 et seq, 

5. Partition Act (1868) 31 & 32 
Vict. c 40 §§ 3, 4. See 21 Halsbury 
L. p 842. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 437-441] 


contrary is shown or the cotenants who object to the 
sale will purchase their shares ;® and hence they need 
not show any reason for a sale.?’ And persons own- 
ing less than one half of the property may also de- 
mand its sale and the court has the discretion to 
grant or deny the demand, but the demand must not 
be granted “unless it appears more beneficial to the 
parties interested than a partition.”® 

Personal property. Contrary to the general rule 
relating to land® it is held that independently of 
statutory authorization, courts of equity have inher- 
ent power to order a sale for division of personal 
property held in cotenancy,’® and especially is this 
true in jurisdictions where it is held that courts of 
equity have power independently of statutory au- 
thorization to sell real property for division.t+ So 
also in some jurisdictions, a sale of personal property 
for partition when certain facts are shown to exist is 
conferred by express statutory provision.'? On the 
other hand, where the statute limits the power to 
sell property for partition to real property, it is, of 
course, not permissible to sell personal property for 
partition.‘ And therefore, if pending the parti- 
tion proceedings, part of the land is taken by the 
city, the award in the condemnation proceedings 
cannot be included in the partition sale.1?% 

[§ 438] (2) Constitutionality of Statute. The 
constitutionality of statutes authorizing a sale has 
been upheld as against contentions that they violated 


6. Powell v. Powell, L. R. 10 Ch. 


130; Pemberton v. Barnes, L. R. 6 
Ch. 685; In re Hardiman, 16 Ch. D. 
360; Sykes v. Schofield, 14 Ch. D. 629; 


Burnell -v. Burnell,, LiecChseD.1.2i3; 
Gilbert v. Smith, 2 Ch. D. 686; Drink- 
water v. Ratcliffe, te 2 Ba. 528; 
ees ‘vi ‘Coulton; Ly -R: 
Grove v. Comyn, 
Holland v. Holland, L. R. 13 Eq. 406; 
Higgs v. Dorkis, iy Ri 13: Haq: 230, 
Aston v. Meredith, bp Beall Wan sG6iels; 
Davis v. Turvey, 32 Beav. 554, 55 Re- 
print 217; Wild v. Milne, 26 Beav. 
504, 53 Reprint 993; Hubbard v. Hub- 
bard, 2 Hem. & M. 38, 71 Reprint 373; 


proceeds. 
doing so is, 


their consent. 
not 


those 


but only 


Thompson y. Richardson, Ir. R. 6 Eq.| ing its use, and ordering its sale and 

596; In re Langdale, Ir. R. 5 Ed.|a division of the proceeds.” 

ie Evans v. Jones, 52 L. oe y. Davis, 13 Bush (Ky.) 372, 377. 
Rickards v. Rickards, 3 oo b Electric lightin franchise.— 

Caine Gbrper wo ubird 732 Lowks bee gees 


Rep. N. s. 428; Groves v. Carbert, 29 
iw TT sRepiuN..S. 139: Underwood Mia 
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perceive any solid or satisfactory 
reason why he may not go a step] SW 1; 
further and do complete justice by 
selling the chattel and dividing the 
The argument against his 
that he would thereby 
deprive some of the co-tenants of 
their title to the property without 
That is true. 
assuming to control the possession 
and use of the property he deprives 
consenting of dominion 
over it against their will; 
is at least no difference in principle, 
in degree, 
control of the property and regulat- 


Equity may decree sale of electric 
lighting franchise, 
be partitioned in specie without loss 
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constitutional provisions against taking the property 
of one person for the private use of another,** or 
deprived parties of their property without due proc- 
ess of law,'* or deprived them of the right of free- 
dom from compulsory alienation of property.'® 

[§ 439] d. Circumstances Affecting Determina- 
tion—(1) In General. While the statutes designat- 
ing the grounds for ordering a sale vary considerably 
in “their phraseolog ry,'® it is probably true that there 
is not much difference in the construction and opera- 
tion thereof, and that under most, 1f not all, of them, 
a sale is permissible when a partition in kind would 
work a substantial injury to the rights of the own- 
ersi! 

[§ 440] (2) Actual Partition Possible and Not 
Prejudicial. Since partition in kind is favored,*® 


if the property can be divided in kind without ma- 


terially impairing its value and without substantial 
prejudice to the rights of the owners, a sale will not 
be ordered,?® although a sale may be for the conven- 
ience of one of the cotenants.?° <A sale, it has been 
said, is merely incidental to prevent sacrifice by par- 
tition.” 

[§ 441] (8) Resultant Advantages or Disadvan- 
tages from Respective Methods. Since partition in 
kind is favored”? it is no objection to a decree or 
order for partition in kind that plaintiff’s allotment 
adjoining the place on which he lived would be worth 
more to him than the respective shares of defend- 
Ky.—King v. King, 182 Ky. 665, 207 
Prewitt v. Hurt, 178 Ky. 526, 
199 SW 33; Ratterman v. ‘Apperson, 
145 Ky. 117, 140 SW 51, 141 Ky. 821, 
183 SW 1005; Kirk v. ‘Crutcher, 145 
Ky. 52, 139 SW 1076; Middleton v. 
Fields, 142 Ky. 352, 134 SW 180; Mc- 
Laughlin Vv. Avord, 2 KyL 390, 1f 


Key.2Op 151; 
La.—Trahan v.- Wilson, 130 La. 
Kaffie v. Wilson, 130 


541, 58 S 178; 
La. 350, 57S 1001; Mackin v. Wilds, 
Land v. Smith, 


106 La. 1, 30 S 257; 


But in 


and there 


44 La. Ann. 931, 11 S 577; Keller v. 
between taking | Judson, 18 La. ‘Ann. 282; Gernon v. 
Bestick, 15: duay Ann: 697; Canulette 


py Ae Suing Co. v. Monday, 6 La. A. 


88 Me. 
183,238 tA 1073. 
Mich.—Benedict v. Torrent, 83 
Mich. 181, 47 NW 129, 21 AmSR 589; 
11 LRA 278. 


Prather 
Me.—Williams v. Coombs, 


which could not 


Stewardson, 26 L. T. Rep. N. S. 688;] and injury, granted by city to two Mont.—Murray v. Curtis, 63 Mont. 
Buckingham v. Sellick, 22 L. T. Rep. | individuals, their successors and | 316, 206 P 1087. 

N. S. 370; Haywood v. Smith, 20 L.| assigns, for a period of years. Van N. J.—Davidson v. Thompson, 22 
T. Rep. N. S. 70; Smith v. Birch, 18} Dyck v. Bloede, 128 Md. 330, 97 A|N. J. Eq. 83. 


L. T. Rep. N. S. 174. 630. 
fa] What is good reason to the 11. 
contrary see Rowe v. Gray, 5 Ch. D. Eq. 


145, 
268¢ “Saxton v. Bartley, 48 L.<J.. Ch. 


Steedman v. Weeks, 
49 AmD 660. 
437 text and note 76. 


N. Y.—Striker v. 
387, 22 AmD 646. 

N. C.—Barber v. Barber, 195 N. CG. 
711, 143 SE 469; Tayloe v. Carrow, 


Mott, 2 Paige 
21 -S: <C. 
See supra § 


51/9). 

{b] What is not good reason to 
the contrary see Porter v. Lopes, 7 
Ch. D. 358; Wilkinson v. Joberns, L. 
R. 16 Eq. 14; In re Whitwell, L. R. 
19 Ir. 45; Roughton v. Gibson, 46 L. 


J« Ch. 366. 

am laNcS. Wi Muy Spa deen UR. Se EGS, 0126) 
Allen v. Allen, 42, L. J; -Ch. 839; 9 
Encyclopedia of L. (Eng.) p 443. 

8. Richardson v. Feary, 39 Ch. D. 
45;+*Allen v. Allen, 42 L. J. Ch. 839; 
Rickards v. Rickards, 36 L. J. Ch. 176; 
Freeman Cotenancy & P. (2d ed) § 
536 


3 See supra § 437 text and note 


10. Prather v. Davis, 13 Bush 


(Ky.) 272; Pettit v. Johnson, 1 Bush 
(Ky.) 607; Jackson v. Macey, Hard. 
(Ky.) 582; Van Dyck v. Bloede, 128 


Md. 330, 97 A 630; Crapster v. Grif- 
fith, 2 Bland (Md.) 5; Tinney v. Steb- 
bins, 28 Barb. (N. Y.) 290. 

[a] Reason for rule.—‘If the 
chancellor may take charge of a chat- 
tel owned by tenants in common, and 
allow each to enjoy its use according 
to ‘his interest in it, because there is 
no other’remedy, we are unable to 


é 


12. See Brobst v. Marty, 162 Wis. 
296, 156 NW 195 (St. [1915] § 2327a). 


12144. Murphy v. Hirschman, 168 
App. Div. 1535, Lbs N Ys. 849. 

12y Murphy v. Hirschman, su- 
pra. 

13. Smith v. Upton, 13 SW 721, 12 
KyL 27. 


14. Richardson v. Monson, 23 
Conn. 94; Metcalf v. Hoopingardner, 
45 lowa 510, 512; Kluthe v. Hammer- 
quist, 45 S. D. 476, 188 NW 749. 

“When parties, by contract, assume 
the relation of tenants in common in 
real estate, the law fixes their re- 
spective rights, one of which is that 
the partnership may be dissolved, so 
to speak, and that if necessary the 
common property may be sold and 
the proceeds divided.” Metcalf v. 
Hoopingardner, supra. 

15. Kluthe v. Hammerquist, 45 S. 
D. 476, 188 NW 749. 

16. See statutory provisions; 
supra § 437 

17. See infra §§ 440-455. 

18. See supra § 436. 

19. D. C.—Walker v. Lyon, 6 App. 


and 


TORN. ConG ete ao) ao. 
Pa.—McDonald v. MeDonald, 256 
zoe 81 Bs 


pathy 100 A 867. 
60, 99 A 819. 
te .-—Reeves v. Reeves, 11 Heisk. 

Va.—Bridge v. Snead, 145 SE 338: 
Virginia Iron, etc., Co. v. Roberts, 103 
Va. 661, 49 SE 984. 

W. Va.—Roberts v. Coleman, 37 W. 
Vala oyebn Sib naeecdes 

Eng.—In re Dyer, 54 L. J. Ch. 1133 

Ont.—Ontario Power Go. v. What- 
tler, 7 Ont.L. 198)3 Ont Wee, 340; 

[a] Where the property is a five- 
foot strip between and adjoining the 
rear of the lots of plaintiff and de- 
fendant, and each is entitled to a 
half, a sale will not be ordered, but 
actual partition will be made. David- 
son v. Thompson, 22 N. J. Eq. 83. 

20. Walker v. Lyon, 6 App. (D. C.) 
484; Harrison v. Barksdale, 8 Ky. 
Op. 277%. 

21. Striker v. Mott, 2 ales (N. 
Y.) 387, 22 AmD 646 (per Walworth, 
Chine ‘To same effect Roberts Vv. 
Coleman, 37 W. Va. 1438, 16 SH 482. 

22. See supra § 436. 


[47 0.3] 


ants to them,?* that there is no spot on the part of 
the land allotted to one of the cotenants that suits 
him as a building site,?* or that one of the cotenants 
has placed improvements on the land in suit at his 
own expense and for his own benefit.2° On the other 
hand, a statutory ground having been shown,?® it 
is no objection to a decree or order of sale that a 
division in kind would be advantageous to one?’ or 
more?’ of the cotenants, or that one of the coowners 
owning a relatively small interest wanted the re- 
maining interests in the land to be partitioned to him 
at a valuation less than could be obtained at a par- 
tition sale as against the demands of the other own- 
ers that the property be sold.?® But, under the rule 
favoring partition in kind,®° a sale will not be or- 
dered where instead of being beneficial, it would be 
disadvantageous to the owners of the property,*? 
unless a statutory ground authorizing a sale is 
shown,*? as where partition in kind is impossible,?? 
in which ease it has been held that the mere fact 
that a sale will result in a reduced income is immate- 
nial 

Effect on rents and profits. 


23. pcaile v. Sparks, 172 Ky. 304, 


i89 SW é 
24. Shearer v. Shearer, 125 Iowa 
156 a; 


394, 101 NW 175. 
ss v. Hardeman, 
See Kirk v. Crutcher, 
145 Ky. 52, 139 SW 1076 (that an 
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A statutory ground 


devisees, 


NYS 1010. 
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premises should be personal to the 
and a sale for partition 
would be disadvantageous, because of 
the uncertain duration of the estate, 
actual partition of the use should be 
made. Wisner v. Curiel, 20 Misc. 245, 45 
(4) Where division of a lot 


[§§ 441-442 


for sale having been shown,?” an order for sale is 
not rendered improper by the fact that one of the 
parties is not hindered in the enjoyment of his share 
of the rents and profits,?® or that a fair division of 
the land would not seriously damage profits from the 
whole so long as the respective owners use their part 
in a reasonable manner.*? 

[§ 442] (4) Nature, Amount, and Situation of 
Property—(a) In General. The circumstances, from 
which it must be determined whether land shall be 
partitioned in kind or by sale for division, it is said, 
usually relate to the land itself*® its location, phys- 
ical condition, quantity, and the like.*® If the nature 
of the property is such that on a division thereof the 
purparts could neither be used#° nor sold*! a sale for 
division is obviously necessary. And it has been held 
that a sale is in general necessary “where the prop- 
erty is not of uniform character and value.”*? It 
has been held that it is no ‘objection.to partition in 
kind that the lots are noncontiguous and of unequal 
value;4? but there is some authority to the con- 
trary.44 It is no objection to partition in kind that 
the lands are unimproved and yielded no income.*°® 

see ae v. Hollister, 82 N. J. 
ee iis 87 A 335. 

N. Y.—Dresser v. Travis, 39 Misc. 
358, 79 NYS 924 [aff 87 App. Div. 
633 mem, 84 NYS_1124 mem (aff 


177 N. Y. 371, 69 NE 734)J;-.Van 
Meter v. Kelly, 115 NYS 943. 


25. Hos 
Side OOS: Soa. 
heir who took possession of the tract 
of decedent and placed improvements 
on one side thereof purchased land 
adjacent to the opposite side did not 
deprive a coheir of his right to a 
partition if otherwise entitled to it, 
‘and, where the coheir was willing 
to take as his part land not improved, 
the court would give great weight to 
his judgment that a division was 
more to his interest than a sale of 
the whole tract, especially where he 
was unable to purchase the whole 
tract, and the heir was able). 

“Improvements cannot be allowed 
to stand in the way of a partition in 
kind, because a co-owner cannot de- 
prive ‘his co-owner of the right which 
he has to a partition in kind, by put- 
ting improvements upon the common 
property. He has no right to put 
the improvements on the property, 
and does so at his peril.” Timber- 
sake v. Sorrell, 125 La. 554, 557, 51 S 

26. See supra § 439. 

27. Todd v. Stewart, 199 Iowa 821, 
202 NW 844 (as where the value of 
the land as a whole would be materi- 
ally lessened by setting apart the 
undivided interest of a cotenant). 

287) Prulley.-Rice, 85 NZ Ce 327,329. 

“Whenever the court sees plainly 
that the common good of all will be 
promoted by a sale, the individual 
or interest must yield to it.” 
. Trull v. Rice, supra. 

Kluthe v. Hammerquist, 45 
. 476, 188 NW 749. 


30. See supra § 436. 
31. Pigeon River Lumber Co. v. 
McDougall, 169 Minn. 83, 210 NW 


850; Craighead v. Pike, 60 N. J. Eq. 
443, 45 A 1091; Bisner v. Curiel, 20 
Mise. 245, 45 NYS 1010; Williamson 
Iny. Co. v. Williamson, 96 Wash. 529, 
165) P 385. 

[a] Rule applied: (1) Where it 
appeared that the land had been in 
the market for a long time and could 
not be sold without great loss. Craig- 
head v. Pike, 60 N. J. Eq. 448, 45 A 
1091. (2) Where condemnation for 
a dam site would probably bring a 
better price to the owners after par- 
tition in kind. Pigeon River Lumber 
Co. v. McDougall, 169 Minn. 83, 210 
NW 850. (3) Where a joint life es- 
tate is created by a will evincing tes- 
tator’s wish that the use of the 


owned by tenants in common would 
reduce the aggregate value of the 
halves, but a sale for partition on the 
existing market for division of ‘the 
proceeds would result in even a great- 
er loss, simply because the aggregate 
value of the halves would be some- 
what less than the value of the 
whole, the law will not deny parti- 
tion in kind and force one or pos- 
sibly both of the common owners to 
change the form of his holding and 
forego the value of his investment 
by selling the entire property at Sy 
sacrifice. Williamson Inv. Co. 

Williamson, 96 Wash. 529, 165 P 385, 

32. See supra § 439. 


33. Johnson v. Olmsted, 49 Conn. 
509, 517. 
34. Johnson v. Olmsted, supra. 


“If upon a petition for a sale it 
is proven both'that partition is im- 
possible and that a sale would result 
in a diminution of income, the peti- 
tioner is not for that reason to be 
shut up to continued joint ownership; 
he must have leave to go out of the 
possible door notwithstanding that 


diminution.” Johnson vy. Olmsted, 
supra, 

35. See supra § 439. 

36. Baldwin v. Aldrich, 34 Vt. 526, 


80 AmD 695 [disappr dictum Brown 
v. Turner, 1 Aik. 350, 15 AmD 696]. 

37. Clough v. Cromwell, 250 Mass. 
324, 145 NE 473. 


38. Vesper v. Farnsworth, 40 Wis. 
357. 

39. U. S.—Gould v. Hayne, 54 Fed. 
951. 


Ala.—Clark v. Whitfield, 213 Ala. 
441, 105 S 200; Trucks v. Sessions, 
189 Ala. 149, 69 S 79. 

Tll.— Phillips v. Phillips, 185 Il. 
629, 57 NE 796; Greenup v. Sewell, 
18 Ill. 50. 

Ky.—Riddle v. Wilcox, 151 Ky. 17, 
151 SW 25. 

Me.—-Williams vy. Coombs, 88 Me. 
L837 son Ae LOTS. 

Mass.——Cloug h v. Cromwell, 250 
Mass. 324, 145 NE 473; aera v. Ken- 
nard, 180 ‘Mass. 521, 63 NB 4 

Mich.—Gilman v. Boden, 136 Mich. 
125, 98 NW 982, 112 AmSR 356. 

Mo.—Carpenter v. Coates, 183 Mo. 
52, 81 SW 1089. 

Mont.—Murray v. Curtis, 63 Mont. 
316, 206 P 1087. 


N. C.—Trull v. Rice, 85 N. C. 327. 

Wis.—Vesper v. Farnsworth, 40 
Wis. 357. 

[a] Sale of a farm is necessary 
where a division in kind would neces- 
sitate dividing it into small narrow 
strips, most of them inaccessible to 
a highway. Van Meter v. Kelly, 115 
NYS 943. 


40. Phillips v. Phillips, 185 Iii. 
629, 57 NE 796. 
[a]. Rule applied.—A decree in 


partition setting apart to minors lots 
eighteen and one half feet wide and 
running back six hundred feet from 
the street, after two reports by other 
commissioners that the property was 
not divisible, cannot be sustained 
for injustice to such minors. Phil- 
lips v. Phillips, 185 Ill. 629, 57 NE 


796. 

41. Phillips v. Phillips, supra; 
Greenup v. Sewell, 18 Ill. 50. And 
see Riddle v. Wilcox, 1b Key. FT 151 
SW 25 (an eighty-foot suburban lot 
owned by two tenants in common 
should not be partitioned in kind but 
sold where it is shown that partition 
into two lots of forty feet each would 
render them at least for many years 
to come of little value if not wholly 
unsalable by reason of the fact that 
homeseekers according to the evi- 
dence adduced do not erect dwelling 
houses upon forty-foot lots). 

42. Carpenter v. Coates, 183 Mo. 
52, 81 SW 1089. But see East Shore 
Co. v. Richmond Belt R. Co., 172) Cali 
174, 181, 155 P 999 (that lands held 
in common were tidelands useful to 
the adjacent highland as a means of 
access to navigable waters, but fhat 
parts were more valuable than others, 
does not show that such lands were 
incapable of partition by allotnrent. 
It was said that “no reason appears 
why the referees cannot as well take 
account of this, as of other elements 
of value, in making the partition’’). 

43. Hoss v. Hardeman, 156 La. 
371, 100 S 5382 (where partition in 
kind was directed of eighty-four lots 
of unequal value). 

Owelty see infra § 518. 

44. Dresser v. Travis, 39 Misc. 358, 
79 NYS 924 [aff 87 ABD, Div. 633, 84 
NYS 1124 mem (aff 177 N. Y. 371, 
69 NE 734)]. 

45. Ss v. Hollister, 82 N. J. 
EQ ij 8ST AC ssh, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 442-444] 


Although it will be presumed that a single lot with 
a house on it cannot be divided in kind without im- 
pairing its value,*® it has been held that several store 
rooms owned in common may be divided, although 
the partition line, if the property were superficially 
divided, would run through the middle of one room, 
especially where a statute permits an assessment of 
owelty of one party to another in case of unequal 
partition.*? 

Lands dedicated to burial purposes. Statutes au- 
thorizing sale for division upon the application of 
any of the persons interested therein*® have no ap- 
plication to lands which had been dedicated to des- 
ignated persons for burial purposes where the dedica- 
tion has been acted upon, another statute guarantee- 
ing protection to all lands granted to public and 
charitable uses and being occupied in conformity 
with such use.*® 

[§ 443] (b) Mining Property.°° Except where 
the rule is otherwise by reason of special statutory 
provisions,®+ the courts have very generally held that 
mining property, whether the minerals consist of 
ore, coal, oil, or gas, is not susceptible of partition in 
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kind and that the only partition that may be granted 
is by sale for division;®? and the rule applies with 
equal force whether the minerals are owned in co- 
tenancy as a part of the land or separately there- 
from.®* However, under some circumstances, a de- 
cree or order for partition in kind has been held 
proper.®°* Where a mine cannot be partitioned in 
kind and the parties interested do not desire a sale,, 
the owners must hold as tenants in common.°*® 

[§-444] (c) Timber Lands and Standing Tim- 
ber.°® Without evidence to the contrary, a tract of 
timber land, although of a small acreage, will not be 
held insusceptible of advantageous division into: 
parts equal in value but not in quantity.°’ How- 
ever, the circumstances may be such that a sale 
should be ordered,®® and, although the timber itself 
is susceptible of division partition in kind will not be 
ordered unless both the timber and land ean be di- 
vided without prejudice to the rights of all parties.®? 
If no division ean be made of standing timber with- 
out manifest injustice, a sale for the purposes of par- 
tition may be ordered.®° 


46. See infra § 472 text and note 
St: 

Vomparixon of values see infra § 

47. Thompson Hst. Co. v. Kamm, 
OTP OL. Gis 293 Peart. 

48. See supra § 437. 

49. Wilson v. Peck, 39 Conn. 54. 

50. As subject to partition sce 


supra §§ 56, 57. 

Method of allotment of shares see 
infra § 574. 

51. See statutory provisions. 

{a] In Nevada, by express statu- 
tory provision, in cases of partition 
of a mining claim, any of the ten- 
ants in common or joint tenants in- 
terested therein may file an affidavit 
showing to the court that a_ sale 
would be injurious to him and _ to 
them, and that the court shall upon 
such showing appoint a commissioner 
who shall divide the claim. Where 
the affidavit prescribed by statute or 
an answer setting up the same mat- 
ter is filed, the court is without power 
to order a sale and the property must 
be partitioned in kind. Dall v. Con- 
fidence Silver-Min. Co., 3 Nev. 531, 
93 AmD 419. 

52.. U. S.—Dangerfield v. Caldwell, 
151 Fed. 554, 81 CCA 400; Aspen Min., 
ete., Co. v. Rucker, 28 Fed. 223 [aff 
aa S:.-450, 7 SCt 633, 30 L. ed. 
743]. 

Ala.—Clark v. Whitfield, 213 Ala. 
441,105 S 200; Musgrove v. Aldridge. 
205 Ala. 189, 87 S 803; Ezzell v. Wil- 
son, 200 Ala. 612, 76 S 970; Trucks 
v. Sessions, 189 Ala. 149, 66 S 79; 
Sheffield Coal, ete., Co. v. Alabama 
Fuel, etc., Co., 185 Ala. 50, 64 S 67; 
Crausby v. Crausby, 164 Ala. 471, 51 


S 529. 
Colo.—Brown v. Challis, 23 Colo. 
145, 46 P 679. 


Tll.—Lenfers v. Henke, 73 Ill. 405, 
24 AmR 263. 

Ky.—Union Gas, etc., Co. v. Wiede- 
man Oil Co., 211 Ky. 361, 277 SW 323. 

La.—Gulf Refining Co. v. Hayne, 
138 La. 555, 70 S 509, LRA1916D 1147, 
AnnCas1917D 130. 

Minn.—Pigeon River Lumber Co. 
v. McDougall, 169 Minn. 838, 210 NW 
850. 

Miss.—Stern vy. Great Southern 
Land Co., 148 Miss. 649, 114 S 739. 

N. J.—Kemble v. Kemble, 44 N. J. 
Eq: 454, 11 A 733; Smith v. Frenche, 
28° N. J. Eq. 115. 

Tenn.—Wilson v. Bogle, 95 Tenn. 
290, 32 SW 386, 49 AmSR 929. 

. Tex.—United North, etc., Oil Co., 
Ine. v. Meredith, (Commn. A.) 272 
SwW 124 [aff (Civ. A.) 258 SW 550]. 
vVt.—Conant v. Smith, 1 Aik. 67, 15 

AmD 669. 

W. Va.—Hall v. Douglas, 102 W. 
Va. 400, 135 SE 282; Morley v. Smith, 


98 W. Va. 682, 118 SH 135; Robert- 
son Cons. Land Co. v. Paull, 63 W. Va. 
249, 59 SE 1085, 15 AnnCas 775; 
Preston v. White, 57 W. Va. 278. 50 
SE 236; Hall v. Vernon, 47 W. Va. 
295, 34 SE 764, 81 AmSR 791. 
[a] Reasons for rule.—(1) “As 
a general rule, mining property, from 
its unusual nature, is not susceptible 
of division by metes and bounds if 
the veins, seams, or bodies of ore or 
coal are averred to be unevenly dis- 
tributed. For the same reason the 
values are, more or less, conjectural 
until proved by sufficiently extended 


development and _ tests.” Clark v. 
Whitfield, 213 Ala. 441, 442, 105 
S 200. (2) “In the partition of 


lands underlaid with deposits of min- 
erals, coal, oil or gas a different rule 
governs growing out of the fact that 
it is practically impossible to ascer- 
tain or delimit the deposit, or the 
varying cost of mining or extract- 
ing the same, and also,,in cases of 
that nature, development exhausts 
the chief value of the property, or 
where the mineral is fugitive in 
character like oil or gas, hence parti- 
tion is usually by sale. The same 
rule applies to the division among 
co-owners of water rights, mining 
rights not attached to the ownership 
of the surface and franchises, be- 
cause of the impracticability of di- 
viding that which is uncertain as 
to location and extent, or which must 
of necessity be worked or used as a 
unit.” Pigeon River Lumber Co. v. 
McDougall, 169 Minn. 83, 87, 210 NW 
850, 852, (3) “Oil may underlie 
all or any part or none of it, and a 
compulsory partition of such mineral 
rights by laying off sections on the 
surface is but an exchange of prop- 
erties ‘sight unseen’ and, however 
fairly conducted, bears more resem- 
blance to a speculative enterprise 


Union Gas, etce., o. v. Wiedeman 
Oil Co., 211 Ky. 361, 383, 277 SW 
323 [cit Cyc]. (4) “Oil and gas are 
fugitive, and . co-owners of 


them, not owning the surface, have 
a mere right to explore for them, 
and . it is impossible to parti- 
tion the same in kind, owing to the 
nature of, oll and gas, and ...a 
court cannot be called on to do an 
impossible thing, and has no jurisdic- 
tion to partition such a right by al- 
lotting gas and oil under certain sec- 
tions of the surface.” Hall v. Ver- 
non, 47 W. Va. 295, 296, 34 SE 764, 
81 AmSR 791. 


53. See cases supra note 52. 
54. See cases infra this note. 
[a] Thus partition by metes and 


bounds was properly decreed: (1) 
Where it appeared that a mining 


claim contained no known ore veins. 
or bodies of ore, had no fixed or mar- 
ket value, and that the only thing 
giving it value was its locality and 
close proximity to other mines, and 
where the evidence did not show but 
that the ground within the bounda- 
ries of the claim was all of equal 
value or that a partition by metes 
and bounds would result in great 
prejudice to any of the owners. 
Ryan v. Egan, 26 Utah 241, 72 P 933. 
(2) Where the hidden wealth of the 
mining claim had been explored and 
so ascertained as to be capable of 
location and fair partition by shares, 
and a sale could not be made except 
at a great sacrifice of value. Boone 
v. Manley, 2 Alaska 552 [rev on oth- 
er grounds 159 Fed. 633, 87 CCA 197] 
(it appeared that plaintiffs owned 
one quarter and defendants three 
quarters of the claims which they 
asked the court to partition, that the 
claims were worth eight hundred 
thousand dollars, and that the pay 
streak ran through the center of the 
claims, and was of approximately 
equal value through its whole length, 
that if sold it would bring but one 
fourth of its actual value, entailing 
a loss of six hundred thousand dol- 
lars, and that it must then be sold 
on partial payments). 

55. Maffet’s Est., 8 Kulp (Pa.) 


184 

56. As subject to partition see 
supra § 55. 

57. Harkness’ yv. Porter, 193 Ky. 


508, 236 SW 953. 

58. See cases infra this note. 

[a] MTllustrations.—(1) Where it 
appears that land chiefly valuable for 
timber cannot be divided without in- 
justice to some of the codwners, im 
which case a sale should be ordered. 
East Coast Cedar Co. v. People’s 
Bank, 111 Fed. 446, 49 CCA 422 (the 
tract consisted of one hundred and 
twenty-eight thousand acres, largely 
swamp land, and the timber, in which 
consisted its chief value, was im 
scattered tracts at greatly unequal 
distances from watercourses by 
which it must be marketed). (2) 
Where partition in kind of property 
consisting of two tracts of land of 
unequal value ten miles apart, which 
tracts included all the well-known 
big trees of Calaveras which are 
justly ranked among the curiosities 
of the world, could not be had with- 
out seriously impairing the value of 
the property, it was held that a sale 
should be ordered. Briges v. Sperry 
95 U. S. 401, 24 L. ed. 390. : 

59. Quellmalz Lumber, etc., Co. v. 
Roche, 145 Ark. 38, 223 SW 876. 

60. Steedman vy. Weeks, 21 S. CG. 
Eq. 145, 49 AmD 660. 
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[§ 445] (d) Water Rights.°t While it has been 
- held that there is nothing inherent in a water power 
right which will prevent a decree for partition there- 
of in kind in a proper ease,°” the circumstances may 
be such as to require a decree or order for a sale.** 
Since a mechanical division of the water running in 
a ditch owned by tenants in common and used for 
mining purposes cannot be made, the only partition 
which will definitely and permanently end the dis- 
pute of the parties and do justice between them is 
to order a sale and distribute the proceeds.** Also 
on partition of interests in a'spring and aqueduct, 
although defendant’s right may be regarded as ap- 
purtenant to, and a part of, other real estate owned 
by him, a sale of such right, in common with the 
plaintiff’s, may properly be ordered.®* 

[§ 446] (5) Value of Shares—(a) In General. 
Where the statutes authorize a sale for division only 
when the share of each coowner is worth less than a 
designated amount,®® the court may when this is the 
case, in the exercise of a sound judicial discretion, 
order a sale if it shall be beneficial to all of the par- 
ties.°* The value of the shares is to be determined 
at the time the sale is sought to be made without ref- 
erence to the value of the interest at the time it was 
acquired;°* and, if one purchases the share.of an~ 
other and thus inereases the value of his share above 
the statutory amount, a sale cannot be ordered, al- 
though the remaining shares are worth less than that 
amount.®°® If the value of each interest in the land 
when divided is less than the statutory amount, the 


61. As subject to partition see 
Supra §§ 58, 
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tition is to be ‘of perpetual effect,’ 
and to be ‘of perpetual effect’ it would 


§§ 445-449 


court may order a sale of the land, although the 
estimated value of the whole land would give to each 
owner more than that amount.?° 

[§ 447] (b) Value before Compared with Value 
after Division. Under some statutes’+ a proper case 
for sale, instead of partition in kind, is presented 
where the property, if divided in kind, would be 
worth in the aggregate an amount substantially less 
than it would be worth as a whole,’? or, as otherwise 
expressed, where the value of the share of each in 
case of a partition would be materially less than 
his share of the money equivalent that could prob- 
ably be obtained for the whele.** But where a sale 
would not enhance the value of the purparts over the 
undivided interests, partition in kind and not a sale 
should be ordered.** 

[§ 448] (6) Adjacent Land Owned by Cotenant. 
In determining whether a tract may be partitioned in 
kind, the court may not, consider other tracts that 
any of the owners may have acquired,’® although 
lying next to the land to be partitioned.*® 

[§ 449] (7) Liens or Other Charges on Land. 
Where the parties are otherwise entitled to a par- 
tition in kind, neither the fact that the lands are 
subject to’? nor the fact that they are not subject 
to?’ a mortgage or other lien can be raised as an ob- 
jection to a decree or order for partition in kind. 
On the other hand a statutory ground for a decree or 
order of sale’® may be shown from the situation of 
property®® subject to a mortgage or other lien.§? 

Community, curtesy, and dower. While, under the 


interested. Blanchard v. Cross, 97 
Vt. 370, 123 A 382. (4) Where the 


5or 
Mode of actual partition see infra 


Seouloe 
62. Morrill v. Morrill, 5 N. H. 134; 
Smith vo. Smith, 10. Paige * CN.. Y.) 


470 [—mod 1 Hoffm. 506]; Ficklen v. 
Fredericksburg Power Co., 133 Va. 
571, 112 SE 775;. Warner v. Baynes, 
Ambl. 589, 27 Reprint 384. 

63. See cases infra this note. 

[a] Illustration.—Where partition 
of a water power in kind necessarily 
involves the parties in great expense 
for repairs before the partition can 
be made, and to render it effective 
in the future there must be a super- 
visor appointed, whose duty it will be 
to divide the water, keep up the weirs, 
and otherwise oversee the property 
for the joint benefit of the owners 
thereof, the partition should be by 
sale and distribution of the proceeds. 
Brown v. Cooper, 98 Iowa 444, 
NW 378, 60 AmSR 190, 33 LRA 61. 

64. McGillivray v. Evans, 27 Cal. 
92, 97 (“the use of the water is rare- 
ly had for any considerable length 
of time at the same point. When the 
claim of a miner is worked out he 
must remove to another. There is 
occasion continually to change the 
point at which he uses the water 
and at which he takes it from his 
ditch. Besides, when a given quan- 
tity is to be taken out of the first 
flow of the stream, without pressure, 
where the amount of water in the 
ditch is subject to great fluctuation, 
gates must be arranged so as to in- 
crease or diminish the aperture 
through which the water is dis- 
charged, according as the amount of 
water increases or diminishes, as was 
actually done in this instance. But 
the court cannot say at what point 
the gate shall stand to-morrow, or 
next day, or the next—nor can it take 
upon itself the appointment of an of- 
ficer, to stand at the gate, and gauge 
it in accordance with the ever-chang- 
ing current of the stream. An ad- 
justment of the ‘apparatus’ which 
would make a perfectly fair division 
to-day, might produce an _ entirely 
different result to-morrow. This par- 


be necessary to take the water out 
at that particular point, through the 
box placed there by order of the 
court, by means of which the parti- 
tion is made, whether the parties can 
any longer make it available for their 
mining purposes at that point or not. 
It is manifest that partitions, made 
upon this theory, cannot, ordinarily 
at least, be permanent without work- 
ing great injury to the parties’’). 

65. Allard v. Carleton, 64 N. H. 
24, 3 A 313. 

66. See statutory provisions. 

fa] In Kentucky, by Code Civ. 
Pract. § 490 subs 1, a sale can be had 
under that section only when the 
share of each owner is worth less 
than one hundred dollars. Tichenor 
v. Rock, 140 Ky. 86, 130 SW 989. 

[b] In Virginia Code (1860) p 581 
§ 3 prohibits the ‘county court from 
decreeing a sale of land when the in- 
terest of any party exceeds in value 
the sum of three hundred dollars. 
Seamster v. Blackstock, 83 Va. 232, 
2 SE 36, 5 AmSR 262. 


67. Graham v. Graham, 8 Bush 
(Ky.) 334. 
68. Berry v. Lewis, 118 Ky. 652, 


82 SW 252, 26 KyL 530, 84 SW 526, 
27 KyL 109. 

69. Berry v. Lewis,:supra. 

70. Parker v. McCoy, 10 Gratt. 
(51 Va.) 594. 


71. See supra § 437. 
72. See cases infra this note. 
[a] This test has been applied 


under statutes authorizing a_ sale: 
(1) Where partition cannot be con- 
veniently made and the interests of 
the owners of the land will be better 
served by a sale. Croston v. Male, 56 
W. Va. 205, 49 SE 136, 107 AmSR 918. 
(2) Where a partition in kind will 
operate “to the great prejudice” of 
the owners. David v. David, 56 Hun 
641, 9 NYS 256; Smith v. Smith, 10 
Paige (N. Y.) 470; Clason v. Clason, 
6 Paige (N. Y.) 541 [aff 18 Wend. 
369]; Kluthe v. Hammerquist, 45 S. 
D. 476, 188 NW 749. (3) Where the 
property cannot be divided “without 
great inconvenience” to the parties 


property cannot be equally divided 
among the parties interested therein 
or where it would be manifestly to 
their interests that it Be sold. Wil- 
son v. Bogle, 95 Tenn. 290, 32 SW 
386, 49 AmSR 929. (5) Where the 
property “cannot be equitably divid- 
ed.” Todd v. Stewart, 199 Iowa 821, 
202 NW 844; Branscomb Vv. Gillian, 
55 Iowa 235, 7 NW 523. 

73. Idema v. Comstock, 131 Wis. 
16, 110 NW 786, 120 AmSR 1027. 

74 Murray v. Curtis, 63 Mont. 
316, 206 P 1087. 

[a] Illustration.—Where the prop- 
erty is an inside lot with no alley 
abutting on it and with improvements 
of only nominal value, and it appears 
that in the vicinity ‘of the lot the 
best returns are from one-story build- 
ings which could be erected on each 
of the purparts into which it is pro- 
posed to divide the lot, and that the 
value per front foot of the separate 
lots would be equal to that of the lot 
undivided, a sale for division is im- 
proper. Murray v. Curtis, 63 Mont. 
316, 206 P 1087. 

75. Kirk v. Crutcher, 145 Ky. 52, 
139 SW 1076. 

76. Kirk v. Crutcher, supra. 

Vis) Ford wv.) Kirk, 405 (Connat)9 
(where complainant was the holder 
of a mortgage on the undivided ins; 
terests of one of the cotenants, his 
remedy being by foreclosure). 

78. Stapler v. Hollister, 82 N. J. 
Eq. 7, 87 A 335 (where the lands were 
not subject to taxes and municipal 
liens). 

79. See supra § 437. 

80. See supra § 442. 

81. Wood v. Barnett, 208 Ala. 295, 
94 S 338; Furlong *® Finneran, 223 
Ky.) 558, "45. SW (airs as; Wise v. 
Wolf, 120 Ky. 2638, 85 Sw nly Aha ad 
KyL 610. See Giglio v. Giglio, 159 
La. 46, 105 S 95 infra note 87; Con- 
nell _v. Wilhelm, 36 W. Va. 598, 15 
SE 245. - 
[a] Rule applied where complain- 
ant’s interest is subject to a mort- 
aCe Bee v. Barnett, 208 Ala. 295, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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rule favoring partition in kind,®? land subject to 
eurtesy*®? or “dower rights** ordinarily should be or- 
dered or decreed in that manner, nevertheless, after 
a statutory ground shown,*® it is no objection to a 
decree or order for sale that one of the interests is 
owned by the wife in fee with curtesy in her hus- 
band,*® or that, in proceedings for partition of com- 
munity property after divorce, the lability of the 
husband did not exceed his interest in the property 
and that his interest was under seizure.*? 

[§ 450] (8) Situation of Parties; Their Interests 
and Financial Status. In determining the mode of 
partition, in addition to a consideration of the na- 
ture and situation of the land,** the situation and 
peeuniary interests of the parties may be consid- 
ered.8° In determining whether the property should 
be sold the question of the financial ability of one 
of the parties to purchase should be considered.®°® 
But where the parties are otherwise entitled to par- 
tition in kind, it is no objection to a decree or order 
so directing that all of the parties are insolvent.°+ 

Sentimental reasons, especially in the preservation 
of the home, are also entitled to consideration, al- 
though necessarily they must be subordinated to the 
pecuniary interests of the parties.°? 
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Amount and nature of interests. The number of 
interests into which a partition in kind would be re- 
quired to be made is a fact for consideration in de- 
termining the mode of partition.°? Where statutory 
grounds for a sale exist, it is not a reason for refus- 
ing to order a sale that the interest of the party ask- 
ing for it is small.°* 

Where all are not cotenants of each of the tracts 
sought to be partitioned, it is error, in determining 
the mode of partition, to consider several tracts as 
an entire body and all of the plaintiffs as cotenants 
therein, where all are not cotenants in each of the 
tracts.°® 

Limitation over to persons who may not be in esse 
does not prevent a decree or order of sale where the 
life tenants are seeking partition.?°® 

[§ 451] (9) Disability of Some Cotenants. Where 
a proper showing is made for an order of sale as in 
other cases,®* the fact that a cotenant, who is a party 
plaintiff®® or defendant,®® is an infant or a lunatie, 
does not prevent a sale for division.t And especially 
so where by express provision of the statute? a sale 
is authorized in such cases.* But a sale on applica- 
tion of an infant’s guardian was denied where the 
other cotenants opposed a sale and it appeared al- 


[b] Unpaid purchase money.— 
Wise v. Wolf, 120 Ky. 263, 85 SW 
1191, 27 KyL 610. 


32. See supra § 436. 
83. Brage v fe ae 93° NO Cr iLbts 
Parks v. Siler, 76 N. C. 191; Croston 


v. Male, 56 Ww. Va. 205, 49 SE 186, 
107 AmSR 918. 

84. Croston v. Male, supra. See 
Grogan v. Grogan, (Mo.) 177 SW 649 
(recognizing rule). 

85. See supra § 439. 

86. Johnson y. Olmsted, 49 Conn. 
509 (the court can protect the in- 
terests of both in the money realized 
by the sale). 
pS He Giglio v. Giglio, 159 La. 46, 105 

88. See supra § 442. 

Ga.—Tucker v. Parks, 70 Ga. 
414; Anderson v. Anderson, 27 Ga. 

A. 513, 108 SE 907 [transf 151. Ga. 
518, 107 SE 334]. 

Mass.—Cloug’h v. Cromwell, 250 

Mass. 324, 145 NE 473; Heald v. 
. Kennard, 180 Mass. 521, 63 NE 4. 

Or.—Thompson BHst. Co. v. Kamm, 

LOT Or. 61,2138 P47. 

Vt.—Blanchard v. Cross, 97 Vt. 370, 
123 A 382. 

Va.—Bridge v. Snead, 145 SE 338; 
Custis v. /Snead,. 12 Gratt. (63 Va.) 


260. 

90. Lannon v. Lannon, 40 R. I. 
60, 99 A 819. See Smith v.. Brook- 
haven, 25) Mise, 117, 53 2NYS;)- 1075 
fafé 36 App: Div. 386, 55 NZS 370 
(where actual partition of land is 
possible, and on a sale of the prop- 
erty at auction the parties would not 
stand on an equal footing, as some 
of them would be unable to bid for 
the property, a sale will not be or- 


dered) J. 

oan Stevenson vy. Cotter, 5 NYS 
oe 
92. Anderson vy. Anderson, 27 Ga. 


A. 513, 108 SE 907 [transf 151 Ga. 
518, 107 SE 334]. 
93. Clark v. Whitfield, 213 Ala. 


441, 105 S 200; Candee v. Candee, 87 
Conn. 85, 86 A 758; Smith v. Upton, 
13 SW 721, 12 KyL 27; In re Dennie, 
TOP Ue CoO: Be 104, 

fa] Thus, it has been held that, 
where there were but thirty-five acres 
in the tract in suit and six parties to 
divide it among, t'he court was justi- 
fied in ordering it sold. Smith v. Up- 
ton, 13 SW 721, 12 KyL 27. 

94. Lewis v. Carver, 140 Md. 121, 
131, 117 A 108; Booth v. Eberly, 124 
Md. 22, 91 A ,767. 

66 TP Gt appear that said lands, ten- 


“[47 C. J.—29] 


? 


4 


ements or hereditaments, or right, 
interest or estate thereon cannot be 
divided without loss or injury to the 
parties interested, the court may de- 
cree a sale thereof.’ There is nothing 
in this language to justify the im- 
plication that the right thus con- 
ferred upon co-owners of property, 
which cannot be divided among them 
without loss or injury, to have it 
sold for partition, is limited by the 
extent of the interest which the per- 
son bringing the suit may have in 
the property, but on the other hand 
its clear and obvious meaning is that 
a sale of the common property may be 
decreed upon the bill or petition of 
any concurrent owner thereof, where 
it appears that the property cannot 
be divided among the parties en- 


titled without loss or injury.” Lewis 
v. Carver, supra. 
[a] Rule applied.—Where some 


of the owners owning a one-seventh 
interest in a farm filed a bill for the 
sale thereof for purposes of partition 
against the holder of the remaining 
six-sevenths interest. Booth v. Eber- 
ly, 124 Md. 22, 91 A 767. 

95. Tedder v. Tedder, 115 S.C. 91, 
97, 104 SE 318 (“that issue must be 
determined upon consideration of the 
facts and circumstances pertinent 
to the holdings of each of the several 
grantees; for instance, although it 
may appear that partition in kind is 
impracticable, if all the plaintiffs and 
defendants be considered as cotenants 
of all the lands conveyed, yet it may 
appear that partition of the tract or 
tracts conveyed to one or more of 
the illegitimates would be feasible, if 
only the interests of those who are 
cotenants thereof be considered’’). 

96. Stapler v. Hollister, 82 N. J. 
Eq. 7, 87 A 335 (the status of the 
parties will not be appreciably 
changed by either a division or sale; 
if the land is partitioned they will 
retain the same title to their respec- 
tive shares as they originally have 
in the undivided whole, and the pur- 
chaser or purchasers, if sold, require 
no better title). See also supra § 168. 

97. See supra §§ 439-455. 

98. See supra § 238. 

99. See supra § 276. 

1. See paves infra this note. 
also supra § 5 

[a] Rule oepuad where the prop- 
er showing was made under a statute: 
(1) Authorizing a sale ‘when a sale 
will better promote the interests of 
all parties than a partition.” Wilson 


See 


v. Duncan, 44 Miss. 642, 650. (2) Au- 
thorizing a sale when the property 
is not susceptible of actual division. 
Albright v. Flowers, 52 Miss. 246. 
(3) Providing that any person en- 
titled to a partition of the premises 
may have them sold for division if 
the premises are so situated that par- 
tition thereof cannot be made or 
where the premises are of such de- 
scription that it would be manifest- 
ly for the advantage of the parties 
that the same should be sold instead 
of partitioned. Jones v. Douglass, 1 
TennaeChy 35st (4) Providing that 
when the property is indivisible by 
its nature or when it cannot be con- 
veniently divided, the judge shal] or- 
der it sold at the instance of any 
one of the heirs. Gernon v. Bestick, 
15 La. Ann. 697. 

[b] In Maryland land belonging to 
devisees alleged to be incapable of 
beneficial division. may be sold, al- 
though infants are interested as dev- 
isees if it be proved that the sale is 
for their benefit. Peper v. Traeger, 
152 Md. 174, 136 A 537 (Code Pub. 
Le [2924] arte. $243) 5) selarricuv. 
Harris: 6°Gill & Joi 

[ec] In Ontario, where the land is 
not susceptible of equal division and 
a sale would be more for the benefit 
of the infants, a sale may be ordered. 
Steven v. Hunter, 14 Grant Ch. 541. 

2. See statutory provisions. 

8S. See cases infra this note. 

[a] In Kentucky (1) a sale may be 
made of land held in cotenancy, al- 
though plaintiff or defendant be of 
unsound mind or an infant, if the 
property cannot be divided without 
materially impairing its value, or the 
value of plaintiffs’ interest therein. 
Riddle v. Wilcox, 151 Ky. 17,, 152 
25; Murdock v. Loeser, 87 
808, 27 KyL 1057; Atherton 
Va Warten, D200) $y. tbls, 8b eS Siw 
1100, 27 KyL 632; Power v. Pow- 
er, 15 SW 5238, 12 KyL 793; Hen- 
ning v. Barringer, 10 SW 136, 10 
KyL 674; Kean v. Tilford, 81 Ky. 
600, 5 KyL 655, 692. (2) Where a 
widow, who is the statutory guardian 
of all her infant children but one, 
unites them as plaintiffs with her in 
a petition for the sale of land, the 
mother suing not only as guardian 
but also as next friend, all the par- 
ties are before the court, and it ap- 
pearing that no division could be 
made without injury to each child’s 
interest, the sale is properly ordered. 
Henning v. Barringer, supra. 
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most certain that the interest of the infant was 
against any partition if it must be effected by sale.* 
It has been held error to sell the undivided interests 
of infants in land where there is no proceeding in 
the suit for sale by their guardian to obtain the sale 
in the manner prescribed therefor by statute.° 
course, in accordance with well settled principles,°® 
there can be no sale for division where there is no 
joint ownership of the land sought to be sold;* nor 
will land in which an infant® or lunatic® has an in- 
terest as a cotenant be sold where statutory grounds 


for a sale do not exist. 


Personal property. It was held that an order for 
the sale of slaves for partition under the statutes 
on application of the guardian of infants should not 
be issued by the probate court without proof that 
such sale would be for the interests of the infants,’° 
but such proof was not necessary where the applica- 
tion is by adult part owners, although some of the 


interested parties are infants.*? 


4 Claxton v. Claxton, 56 Mich. 
557, 23 NW 310. See Hartmann v. 
Hartmann, 59 Ill. 103 (on bill filed by 
a guardian in the names of his wards, 
who were the owners of the fee, their 
father, who was made defendant, be- 
ing tenant by the curtesy and con- 
senting to the relief sought, it ap- 
peared the land was. worth eighty 
dollars per acre, was underlaid 
with coal, and from its favorable 
location likely to increase in value, 
and worth three dollars per acre 
rent. The land, not being susceptible 
of division, would have to be sold, and 
no reason was shown why a partition 
should be had. It was held, although 
the land was then less productive 
than the proceeds of a sale in money, 
yet it was a safer investment for the 
infant owners than money loaned, 
and their interests would be best 
subserved by a refusal to permit a 
sale by a court of chancery in. the 
exercise of its general supervision 
over the rights and interests of in- 
fants). 

5. Stewart v. Tennant, 52 W. Va. 
559, 44 SE 223. 

6. See supra § 73. 

7. Walton Bank, etc., Co. v. Glinn, 
NG DEG. 60 pO SINE Oded 

[a] Thus a sale of land held by 
an infant subject to a life estate will 
not be decreed at the suit of the life 
tenant. Walton Bank, etc., Co. v. 
Glinn, 161 Ky. 60, 170 SW 511. 

8. Ala.—Satcher v. Satcher, 41 
Ala. 26, 91 AmD 498. 

Ky.—Shaw v. Grimes, 187 Ky. 250, 
218 SW 447: Walton Bank, etc., Co. v. 
Glinn, 161 Ky. 60, 170 SW 511. 
cn eal v. Harris, 6 Gill & J. 
111. 

N. Y.—Walter v. Walter, 3 AbbN 
Cas 12. 

W. Va.—Hagle Land Co. v. Jarrell, 
94 W. Va. 564, 119 SE 556. 

Existence of statutory grounds see 
supra § 437. 

9. Roberts v. Coleman, 37 W. Va. 
143, 158, 16 SE 482 (“If it were 
deemed to the interest of the imbe- 
cile daughter to sell, that could be 
done by proceedings separately ap- 
plicable to it, under the statute re- 
lating to that matter; but the fact 
is not controlling in this suit’’). 

1G Coker) Vv. Pitts,.).3% Ala, 692; 
698. See Holliday v. Holliday, 38 La, 
Ann. 175 (as sustaining this view). 

“There is strong reason for requir- 
ing proof that the interest of the in- 
fants would be promoted by a sale, 
when the guardian is the actor in 
the proceedings. In such case, the 
guardian alone manifests a wish to 
sell; and sound policy would dictate 
that his wish should not be gratified, 
unless it would be to the interest of 
the infants to sell.’ Coker v. Pitts, 
supra. 
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[§ 453] (11) 
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[§ 452] (10) Consent of Parties Interested. An 
exception to the rule that no decree or order of sale 
can be made in the absence of statutory authoriza- 
tion!” has been recognized where all the parties in- 
terested and capable of consenting consent to a 
sale;1° but there is some authority to the effect that 
a sale of land will not be ordered, even though all 
of the parties have consented thereto.‘* Under some 
statutes the circumstances may be such as to require 
the consent of particular persons whose interests may 
be affected by the sale.*® 


Objections of Parties Interested. 


Where a sale has become a matter of right on a show- 
ing of a statutory ground therefor,+® an objection, 
where made by one or more or even a majority of 
the cotenants, to a decree or order because it directs 
a sale and not a partition in kind, has no force and 
effect;'* but of course the rule is otherwise where 
the sale has not thus become a matter of right;1® 


and also in jurisdictions where statutory authority is 


11. Coker v. Pitts, supra. 
12. See supra § 437. 
13. Johnson v. Kelly, 80 Ala. 135; 


Wilkinson v. Stuart, 74 Ala. 198; 
Deloney v. Walker, 9 Port. (Ala.) 497; 
Williamson Inv. Co. v. Williamson, 
96 Wash. 529, 165 P3885; 4 Pomeroy 
Eq. Jur. (3d edy*§§ 1389, 1390. 

[a] In the absence of such capaci- 
ty and consent, the division was al- 
ways in kind, and where the land was 
incapable of exact or fair division, 
compensation for the inequality was 
made by an award of owelty of par- 
tition. Oliver v. Jernigan, 46 Ala. 41; 
Deloney v. Walker, 9 Port. (Ala.) 497; 
Cox v. MeMullin, 14 Gratt. (55 Va.) 
82; 4 Pomeroy Eq. Jur. (3d ed) §§ 
1389, 1390. 

[b] Decree pro confesso 
such consent. 
Ala. 135. 

[ec] Consent of owner of usufruct. 
—Where a widow became the owner 
of an undivided one half of decedent’s 
property, with the usufruct of the 
other half, partition by licitation was 
proper on petition of the usufructuary 
who thereby, in effect, renounced her 
usufruct to obtain partition, the 
judgment of partition stipulating 
that the proceeds were to be paid to 
the parties in proportion to their re- 
spective interests. Bauman Me, 
George, 154 La. 680, 98 S 85. 

[dj] Consent to sale of slaves.—A 
court of equity, independently of 
statute which provides that when 
slaves held by several parties cannot 
be divided a court of equity may, on 
petition of the parties interested, de- 
cree a sale, has authority to order a 
sale with the concurrence of all of the 
parties interested. Pettit v. Johnson, 
1 Bush (Ky.) 607. 

14. Zudiak v. Szuryk, 93 N. J. Eq. 
DOO Wel Sw AS tone 

[a] Reason assigned is that the 
same result may be effected by the 
deed or deeds of the parties, and that 
a court will not do a vain thing. 
Zudiak v. Szuryk, 93 N. J. Eqs 559, 
113 7A 3312 

15. See statutory provisions. 

fa] Consent of widow to sale of 
homestead.—(1) In statutory proceed- 
ings for partition in Illinois, a home- 
stead cannot be sold and the proceeds 
divided without the consent of the 
widow entitled to its occupancy filed 
in writing. Wilson v. Illinois Trust, 
etc., Bank, 166 Ill. 9, 46 NI 740; Mer- 
ritt v.. Merritt, -$7- fll. 243... @). But 
it has been held that a court of equi- 
ty, which may afford complete relief 
for the protection and enjoyment of 
different rights and interests than 
can be had under the statute, has 
power to decree such sale and di- 
vision. Wilson v. Illinois Trust, ete., 
Bank, supra. (3) And when the 
property cannot be divided, and 


is not 
Johnson v. Kelly, 80 


greatly exceeds in value the home- 
stead right, such power will be exer- 
cised to protect the rights of those 
owning the remaining interests. Wil- 
son v. Illinois Trust, etc., Bank, su- 
pra. 

[b] Consent of owner of dower 
right.—(1) Where the consent of one 
having a dower right in an undivided 
interest in land is required by statute, 
such dower cannot on partition be 
sold without the required consent. 
Grote v. Grote, 275 Ill. 206, 113 NE 
967; Richardson v. Trubey, 250 III. 
577, 95 NE 971. (2) But it has been 
held that the heirs cannot object to a 
decree ordering a sale of decedent’s 
lands for partition without the writ- 
ten consent of the widow entitled to 
dower where the widow herself does 
not complain, she alone being entitled 
to the benefit of the statute. Mettler 
v. Warner, 243 Ill. 600, 90 NE 1099, 
134 AmSR 388. (3) And one who 
has a dower right cannot defeat par- 
tition of lands susceptible of di- 
vision in kind by refusing assent re- 
quired by statute to the sale of the 
right of dower. Crawford v. Hurst, 
316 Ill. 215, 147 NE. 126. 

16. See supra § 437. 

17. Ala.—Wood v. 208 
Ala. 295, 94 S 338. 

Conn.—Lyon vy. Wilcox, 98 Conn. 
393, 119 A 361. i 

Ga.—Royston y. Royston, 13 Ga. 425. 

Ky.—Berry v. Lewis, 118 Ky. 652, 
82 SW 252, 26 KyL 530, 84 SW 526, 27 
Kyl 109. 

Tenn.—Wilson v. Bogle, 95 Tenn. 
290, 32 SW 386, 49 AmSR 929. 

Vt.—Blanchard v. Cross, 97 Vt. 370, 
123) Aes 2e 

See Soniat v. Supple, 48 La. Ann. 
296, 19 S 128 (if property presents in- 
surmountable objections to a parti- 
tion in kind, the consent of some of 
the owners that they will relinquish 
all advantages which might accrue 
from the peculiar condition of the 
property, or will make restitution for 
parts falling to others for ineconveni- 
ence to them, cannot operate to com- 
pel the others to consent to a division 
in kind). 


Barnett, 


18. Rowe v. Gillelan, 112 Md. 108, 
76 A 500; Bragg v. Lyon, 93 N. C. 
151; Parks v. Siler, 76 N.C. 191. 


[a] Objection by tenant by the 
curtesy.—(1) Courts have no power 
to order a sale for .partition when 
one of the defenddnts interested 
therein is a tenant by the curtesy. 
Brags Vv. Lyon,) 93) Ni@r 151) 152% 
Parks rv. Siler, 76) Ni CG, 191. (2) THe 
reason is “that the Court, upon a sale 
of the estate of a tenant by the cour- 
tesy, would not have the power to set 
aside and secure out of the proceeds 
of the sale a sum proportionate to 
his share in the same, and direct 
the interest to be paid him for life, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 
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not necessary to authorize a court of chancery to 
order a sale for partition,'® such court may order a 
sale against the wishes of a cotenant.?° A statute, 
providing that if one joint owner objects to the sale, 
the entire tract shall not be sold but each share shall 
be set apart, does not apply if the property is in- 
capable of division without impairing its value.** 
In Louisiana, it has been held that in proceedings 
after judgment in a divorce suit for partition of com- 
munity property whereby the husband and wife be- 
come coowners in indivision, the husband is without 
interest to champion rights of creditors in opposi- 
tion to a sale which the creditors did not themselves 
oppose.”? 

Estoppel against party asking for sale. Parties 
who ask for a sale for partition are not thereby 
estopped to complain of a sale ordered on defend- 
ant’s counterclaim which was very different from the 
one they sought and which was ordered over their 
objection and exception solely on the counterelaim.?* 

[§ 454] (12) Provisions of Wills or Deeds. 
While a will or deed under which the property was 
acquired may not prohibit partition?* the provi- 
sions of the will or deed may? or may not?® be such 
as to prohibit a decree or order of sale. Where a 
will provides that several parcels of real estate shall 
be held in trust each for a daughter of testator and 
the trust is declared invalid in a suit for partition 
by one of the beneficiaries, the property must be 
sold for division where the parcels are variously 
situated and of unequal value.?* A statute, provid- 
ing that “no sale shall be ordered if forbidden by the 
or to pay to him a sum in gross as- 
certained as the value of his life es- 


tate, as might be done when a widow 


entitled to dower joins in the petition | (4) 
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to make an actual partition if it could 
not be had without 
several devisees or 
Nor was a sale for 


(4% G.de]; 451 
deed, will, or contract under which the property is 
held,” has been construed as not applying to a sale 
under another statute providing that vested interests 
in real estate may be sold if the land cannot be di- 
vided.28 An owner, in common with others, of prop- 
erty not susceptible of division and therefore sub- 
ject to sale for partition,?® cannot by a deed pro- 
hibiting a sale prevent a sale at the instance of the 
other coowners.*° 

[§ 455] (18) Agreements Not To Partition. 
Since an agreement never to partition lands is an un- 
reasonable restraint on the enjoyment and use of the 
property,?? an agreement of this character consti- 
tutes no ground for refusing a sale for partition 
where the statutory grounds for such sale exist.®? 

[§ 45514] (14) Offer of Interested Party To Buy 
Whole Tract. The fact that an interested party in a 
partition suit offers to buy the whole tract sought 
to be partitioned at a designated price is no reason 
why the whole of the tract should not be sold.*?# 

[§ 456] e. Sale of Part and Allotment in Kind of 
Residue. Except where courts of equity may have 
the inherent power to do so,** no power exists, in 
the absence of statutory authorization, to direct an 
actual partition as to some of the shares and a sale 
as to the others.** However, under statutory au- 
thorization in many jurisdictions,*> the court may 
and should decree a partition in kind as to one or 
more undivided interests in land and a sale for divi- 
sion of the balance where the circumstances pre- 
seribed by the statute authorizing this method of 
partition are shown to exist;*° but, since partition 


34. Bragg v. Lyon, 93 ax Crib Ee 
Parks v. Siler, 76 N. C. 19 


[a] While courts of aaaiee may 


injury to the 
any of them). 
division pro- 


for sale for the purpose of partition.” 
Bragg v. Lyon, supra. 

19. See supra § 437. 

20:5. Pell vy. BallyelSicS.. Cybgqa sé, 
Compare Ayer v. Hughes, 87 S. C. 
382, 69 SE 657 (agreement or con- 


sent). 
21. Kean v. Tilford, 81 Ky. 600, 5 
KyL 655, 692; Burgess v. Eastham, 


3 Bush (Ky.) 476. 


o ane Giglio v. Giglio, 159 La. 46, 105 
23. Charboneau v. Hart; 210, Ky: 


204, 277 SW 242. 

[a] Rule applied where the entire 
property sought to be partitioned was 
subject to the rig‘ht of another to oc- 
cupy it as a homestead. Charboneau 
v. Hart, 211 Ky. 204, 277 SW 242. 

24. See supra § 119. 

25. See cases infra note 26 (recog- 
nizing rule). 

26. See cases infra this note. 

[a] Particular provisions con- 
strued.—An order for sale was not 
prohibited by a will: (1) Providing 
that the property shall be kept in- 
tact until the oldest child becomes of 
age when it may be divided share and 
share alike. Thompson y. McClernon, 
142 Mo. A. 429, 4389, 127, SW 384 
(‘From this language it cannot be 
said that she intended to prohibit the 
property from being sold and the pro- 
ceeds divided through the proper 
court, if by so doing a greater value 
could be obtained than by partition 
in. king’). (2) Which devised the 
land to certain parties, and directed 
that the same be “equally divided” 
between them. Hawkins v. England, 
3 Head (Tenn.) 652 (the will neither 
expressly nor impliedly forbade a sale 
if the interests of the devisees would 
be better promoted by that course). 
(3) Which directed the executor to 
exercise discretion in making a divi- 
sion as equal as possible among the 
beneficiaries or otherwise make such 
division as he should decide. Clark 
v. Carolina Homes, 189 N. C. 703, 128 
SE 20 (did not require the executors 


hibited by a deed conveying to each 
of the grantees a one-eighth share in 
an acre of land and a one-eighth 
share in the mineral waters found 
thereon. Foreman v. Hough, 98 N. 
C. 386, 3 SE 912 (there was nothing 
in the conveyance of the mineral 
spring preventing a sale of the land 
in partition, as the grantees took an 
absolute estate as tenants in common, 
and their rights in the spring were 
merely incidents of their absolute 
estate in the land). 

27. Dresser v. Travis, 39 Misc. 358, 
79 NYS 924 [aff 87 App. Div. 633 mem, 
84 NYS 1124 mem (aff 177 N. Y. 371; 
69 NE 734)]. 

28. Werrele Vv. English, 11 SW 662, 
663. 11 KyL 263. 

29. See supra § 439. 

30. Kean v. Tilford, 81 Ky. 600, 5 
KyL 655, 692. 

31. See supra § 131. 
Vollmer v. Wheeler, 42 Cal. 
Asus 6) 0083 Py 2 643 

“There is nothing in the contract 
showing a waiver on the part of 
piaintiffs to exercise their right toa 
partition, and since the order is fora 
sale of the entire interest, it would, 
though as to defendant involuntary, 
constitute a joint sale of the property 
by order of a court of equity, which, 
notwithstanding the existence of an 
agreement made by co-owners that 
the property should never be parti- 
tioned, will disregard the same un- 
less supported by some fact other 
than the mere comnact of the par- 


ties.” Vollmer v. Wheeler, supra. 
32%. Harrison v. Barksdale, 8 Ky. 
Op. 277, 278 (‘tin the first place, no 


matter what appellants may have 
been willing to pay, the actual value, 
and not their estimate of the value, 
was the true criterion for the govern- 
ment of the court; and in the next 
place, there was no guaranty that 
they would have given what they 
proffered to give’’). 

Cour oraesay. ply on 7938 N. .C, tbls 
Parks v. Siler, 76 N. C. 191. 


have power to direct a partial sale, 
that is a sale of part of the land and 
a partition in kind of the residue, 
where the proceeding is not in a court 
of equity but in the superior court 
before the clerk who has no equity 
jurisdiction, partial partition of this 
kind is not permitted. Bragg v. Lyon, 
SSaNC Los 

35. See statutory provisions. 

36. Ala.—Hollis v. Watkins, 189 
Ala. 292, 66 S 29. 

Ind.— Lucas v. Peters, 45 Ind. 313; 
Lake v. Jarrett, 12 Ind. 395. 

Ky.—Prewitt v. Hurt, 178 Ky. 526, 
199 SW 33; Conner v. Cox, 22 SW 
605, 15 KyL 140 


Miss.—Smith_ v. Stansel, 93 Miss. 
69, 46 S 538. 

N. Niece v. Beach, 9 N. J. L. 
JenS2RA, 2 

N. Ae eareere v. Hatfield, 71 Misc. 


282, 130 NYS 115; 
Oe 115 NYS 943. 

C.—Tayloe v. Carrow, 156 N. C. 
6, 7B SE 76. 

Eng.—Roebuck v. Chadedet, L. R. 
8iehg.7127; 

“Courts of equity are remiss to di- 
rect a sale of property and a division , 
of the proceeds where a division of 
the joint property can be made with- 
out material injury to any of the 
holders, and one of them desires to 
retain his portion, in kind, and to al- 
lot it to him will not materially affect 
the saleable value of the residue, 
such an allotment will be ordered.” 
Prewitt v. Hurt, 178°Ky. 526, 528, 199 
SW 33. 

[a] More complete justice it is 
said may be done by a decree of this 
character than by a decree for the 
sale of the whole. Haywood v. Jud- 
Son, 04) Barb. GN.) 2228s 

{[b] Rule applied: (1) Whete 
land owned by several was indivisible 
to its whole extent, but where an al- 
lotment could readily be made of an 
interest to one such person, owning 
also adjoining land, so as to allow 
him an outlet to a turnpike for such 
land. Conner v. Cox, 22 SW 605, 15 


Van Meter v. Kel- 
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cannot be made of a part only of the property®’ stat- 
utes of this character do not authorize the sale of an 
undivided fractional interest less than the whole 
tract, leaving the remainder to be held not in common 
but in severalty by one of the tenants in common.?® 

[§ 457] f. Who May Maintain Actions for Sale. 
Unless there is some express statutory provision to 
the contrary,’® it would seem, inasmuch as a sale for 
division is merely a mode of partition,*® anyone who 
is entitled to maintain an action for partition*? is 
likewise entitled to maintain an action for sale for 
division where a proper reason or ground for a sale 
On the other hand, one who has 
no right to a partition in kind has, for obvious rea- 


is shown to exist.*? 


KyL 140. (2) Where part of land 
could be divided without injury but 
the residue could not be partitioned. 
Lucas v. Peters, 45 Ind. 313; Lake v. 
Jarrett, 12 Ind. 395. (3) Where part 
of land could, without prejudice to 
the interests of any of the parties, be 
allotted to one of the parties, but the 
shares of the other parties in the res- 
idue of the land could not be allotted 
to them without prejudice to their in- 
terests. Haywood v. Judson, 4 Barb. 
NE YE) 228: 

[ec] In Pennsylvania, under stat- 
utes somewhat similar to those under 
consideration, which provide’ that 
when the estate cannot be conven- 
iently divided into as many shares as 
there are parties entitled there shall 
be an appraisement of the shares 
into which the division is made, it 
has been held that the inquest may 
divide the land into more purparts 
than there are heirs and such of the 
purparts as are not accepted may be 
sold. Darrah’s VApp. 10 Pa 210% 
Davis’ Est... 4 LegGaz (Pa.) 77. 

{d] In Virginia and West Virginia 
(1) where the statute allows “allot- 
ment of part and sale of the residue,” 
the part allotted must in the absence 
of consent of parties be divided in 
equal portions, aS near as may be, 
among all those entitled to share in 
it, and the residue be sold and the 
proceeds divided according to the re- 
spective rights of the parties. It is 
not permissible to allot in kind to 
some, and sell the shares of others 
for the purpose of distribution. 
Stewart v. Tennant, 52 W. Va. 559, 
44 SE 223. See Zirkle v. McCue, 26 
Gracttye (Gide aa) vow ts Ge skies: 
statute meant that an undivided in- 
terest might be sold, the partition 
suit in which such sale is made would 
prove to be abortive, and defeat the 
end sought by the bill, in case the 
purchase should be made by a stran- 
ger. In that event, such suit would 
but lay the foundation for another 
partition suit, as the purchaser would 
have the right immediately to de- 
mand partition again.’ Stewart v. 
Tennant, 52 W. Va. 559, 567, 44 SE 
223. (3) “While under our statute 
power is expressly given to make ‘al- 
lotment of part and sale of the resi- 
due,’ the true rule, where the ele- 
ment of consent does not appear, is 

’to divide the part allotted among all 

those entitled to share in it, and to 
sell the residue and distribute the 
proceeds of sale according to the 
rights of those entitled.” Jackson 
v.' Jackson, 110 Va. 393, 399, 66 SE 
721 [dist Dennis v. Dennis, 116 Va. 
619, 82 SE 696 (where the court was 
not making a per capita division 
among members of a class springing 
from a common stock, but was deal- 
ing with “stocks” so called and had 
divided the land into two equal parts, 
assigning one of the parts to a per- 
son claiming as a member of one 
stock class, and the other to persons 
claiming as members of another stock 
class, decreeing a sale of the latter 
part for division among those en- 
titled thereto) ]. 

387. See supra ay 155. 


PARTITION 


al. 


38. Patillo v. Lytle, 158 N. C. 92, 
73 SE 200. 

39. See statutory provisions. 

[a] In New York, under Code Civ. 
Proc. § 1533, an action for partition 
may be maintained by cotenants of a 
vested remainder or reversion, but 
the right is expressly limited to prop- 
erty which is capable of an actual di- 
vision between the claimants, and if 
it appears in any stage of the suit 
that actual partition cannot be made 
without great prejudice to the own- 
ers, the complaint must be dismissed. 
Scheu v. Lehning, 31 Hun 183, 66 
HowPr 231; Hughes Vv. Hughes, 30 
Hun 349. ~) 8 

40. See supra § 1 

41. See supra §§ 164— 207. 

42. Cal—Jameson v. Hayward, 
106 Cal. 682, 39 P1078, 46 AmSR 268. 

Ky.—Adams v. De Dominques, 129 
Ky. 599, 112) SW 663; Craddock v. 
Smythe, 99 SW 216, 30 Kyl 455; 
Atherton v. Warren, 120 Ky. 151, 85 
Sw 1100, 27 KyL 6382. 

Md.—Billingslea v. Baldwin, 23 Md. 
85; Bolgiano v. Cooke, 19 Md. 375. 

N. J.—Buckis v. Townsend, 100 N. 
J. Kq. 374, 136 A 432; Platt v. Platt, 
98 EN) de oo) Ll Oe An saGre Vie 
Houten v. Hall, 73 N. J. Eq. 384, 67 A 
1052; Campbell v. Cole, 71 N: J. Ea. 
327, 64 A 461. 

N. Y.—Brevoort v. Brevoort, 70 N. 
VY; 136: 

Kase C.—McKay v. McNeill, 59 N. C. 

Tenn.—Rutherford v. Rutherford, 
Be Tenn. 383, 92 SW 1112, 115 AmSR 
Pe Teac a Verma lors ede Ont. Aer: 

43. Walton Bank, etc., Co. v. Glinn, 
169 Ky. 60, 170 SW 511; Pankey v. 
Howard, 47 Miss. 83. 

44. See statutory provisions. 

{a] This power is conferred by 
statutes: (1) Empowering the court 
to order a sale of the land where up- 
on the trial it shall appear that the 
land cannot be divided without dam- 
age to the owners. Crumrine v. 
Crumrine, 77 Ind. A. 76, 131. NE 230. 
(2) Providing that the court may 
order a sale for partition where either 
of the parties in interest makes it 
satisfactorily appear to the court 
that a fair and equal division cannot 
be made by means of metes and 
bounds. Anderson v. Anderson, 27 
Ga. A. 513, 108 SE 907 [transf 151 
Ga. 518, 107 SE 334]. 


45. See Wilson v. Duncan, 44 Miss. 
642. 
46. Ga.—Anderson v. Anderson, 27 


Ga. A. 513,108 SE 907 [transf 151 Ga. 
518, 107 SH 334]. 

Ind.—Crumrine v. Crumrine, 77 Ind. 
A. 76, 131 NE 230. 

Iowa.—Porter v. Wingert, 195 Iowa 
317, 190 NW 330. 

Mass.—Clough  v. 
Mass. 324, 145 NE 473. 

Miss.—Wilson v. Duncan, 44 Miss. 
642. 

N. H.—Abbott v. Abbott, 77 N. H. 


Cromwell, 250 


| 601, 93 A 460. 


. C.—Barber v. Barber, 195 N. C. 


[§§ 456-458 


sons, no right to ask for a sale for division.** 
[§ 458] g. By Whom Determined—(1) In Gener- 
In some jurisdictions either by express statutory 
provision‘* or in the absence of such a provision*® 
the court itself determines on evidence adduced be- 
fore it whether a partition shall be made in kind or 
by sale for division.*® 
under some statutes*? whose provisions have been 
held to be mandatory*® the court must submit the 
question of whether partition shall be made in kind 
or by sale for division to commissioners or referees 
appointed by it and a decree in partition ordering a 
sale of the property without appointment of commis- 
sloners is erroneous.*® 


But in other jurisdictions 


In still other jurisdictions 


711, 143 SE 469; Tayloe v. Carrow, 
156 N. C. 6, 72 SE 76; Ledbetter v. 
Pinner, 120 N. C. 4554.27 SE 123. 

[a] Slaves.—In Kentucky, where 
power to sell slaves fer partition was 
vested in courts of equity by statute, 
the question whether slaves held in 
coparcenary should be sold for di- 
vision when incapable of actual par- 
tition should be decided by the court 
and not left to the commissioners to 
divide or sell as they may think best. 


Wes v. Divine, 7 T. B. Mon. (Ky.) 
[b] In Texas (1) where, in the 


absence of statutory authorization, 
courts of equity have had jurisdic- 
tion from the earliest time to order 
property sold for partition when 
found to be incapable of partition in 
kind without serious injury to the 
interests of the parties (see supra § 
437 text and note 76), (2) and grounds 
for ordering a sale are also provided 
by statute (see supra § 452 text and 
note 86), (3) it has been held that, in 
an equitable action independent of 
the statute, if it appears that the 
property is not susceptible of divi- 
sion, and the necessities of the case 
require it, the court may order a 
sale of the property in the first in- 
stance, and the distribution of the 
proceeds, without appointing commis- 
sioners, to determine whether the 
land is capable of division (Kalteyer 
v. Wipff, 92 Tex. 673, 52 SW 63; Saun- 
ders v.. Saunders, (Civ. A.) 62 SW 
UNOS LED AISI also if the action in 
which a sale for division is asked is 
based on statutory grounds, the stat- 
ute expressly declares it to be the 
duty of the court in partition to de- 
termine in the first instance whether 
the land was susceptible of parti- 
tion or not before judgment is entered 
and before commissioners are ap- 
pointed (Newman v. Newman, (Civ. 
A.) 160 SW 655; Fagan v. Fagan, 56 
Civ. A. 175; 120 ‘SW 550), (5) and the 
leaving of that question for the de- 
termination of the commissioners is 
error (Newman v. Newman, supra). 
(6) But an earlier statute expressly 
required that commissioners to make 
partition Should be appointed and 
that the land might be sold only in 
case of a report that a fair and equal 


division could not be made. Keener 
v. Moss, 66 Tex. 181, 18 SW_ 447; 
Tieman v. Baker, 63 Tex. 641; Kind- 


lea v. Kosub, (Civ. A.) 110 SW 79. 


47. See statutory provisions. 
48. Coffin v. Argo, 134 Ill. 276, 24 
NBEALO68 Rohn Ww. Harris, os 0s aie 


525, 22 NE 587. 

49. U. S.—Manley v. Boone, 159 
Fed. 633, 87 CCA 197 [rev 2 Alaska 
552] (Alaska statute). 

I1l.— Coffin -v. Argo, 434 Ill. 276, 24 
NE 1068; Rohn v. Warris, 130 Ill. 
525, 22 NE 587; Le Moyne v. Quimby, 
70 Ill. 399. 

Ky.—Eakins v. Eakins, 112 Ky. 347, 
65 SW 811, 23 KyL 16387. 

Nev.—Dondero v. Van Sickle, 
Nev. 389. 

N. Y.—Northrop v. Anderson, § 
HowPr 351; Walter v. Walter, 3 Abb 
NCas 12. 


ish 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 458-461] 


the statutes®® by express provision®+ or by necessary 
implieation®? make it permissible for the court to 
appoint commissioners or experts 
whether a partition shall be made in kind or by sale 


for division, or it may determine 


self on the evidence adduced before it.°* 
in an action for partition has under no circumstances 
the power to determine the mode of partition.°* 

[§ 459] (2) Oath of Commissioners.°° 
vided by statute®® experts appointed to make parti- 
tion must be sworn,®* but the report will not be re- 
jected on the ground that the experts did not take 
the oath until after the report was passed.°® 
where the statute does not designate the officer by 
whom the oath shall be administered, it may be ad- 
ministered by a justice of the peace.®® 

[§ 460] (3) Report of Commissioners—(a) In 
It is not essential that the report of the 


General. 


See statutory provisions. 


51. Ingram v. Raiford, 174 Ark. 
1127, 298 SW 507; McGehee v. Oxner, 
150 Ark. 618, 234 SW 989; Glasscock 


v. Glasscock, 98 Ark. 151, 135 SW 835; 
Moore v. Willey, 77 Ark. 317, 91 SW 
184, 113 AmSR 151; Tedder v. Ted- 
der, 115 S. C. 91, 104 SE 318; Green 
v. Cannaday, 77 S. C. 198, 57 SE 832; 
McCrady v. Jones, 36 S. C. 136, 13 SE 
430. Compare Steedman v. Weeks, 21 
S. C. Eq. 145, 49 AmD 660. 

{a] In New Jersey, under a rule 
vf court (1) the question of parti- 
tion, or sale in lieu thereof, is a mat- 
ter which may, with propriety, be re- 
ferred to masters to report and ad- 
vise the court thereon. Neale v. 
Stamm, 100 N. J. Eq. 35, 135 A 345 
[overr Fisk v. Grosvenor, (Ch.) 20 A 

Enyard v. Nevius, (Ch.) 18 A 
Contra Waln v. Meirs, 27 N. 
J. Eq. 77 (decided before rule of 
court was promulgated). (2) And 
this it is said is the constant prac- 
tice of thhe court. Neale v. Stamm, 


supra. 
52. Cameron v. Lane, 36 La. Ann. 
716; Florance v. Hills, 11 La. Ann. 


388 [expl Placencia v. Placencia, 8 
La. 576, and crit Lecarpenter v. Le- 
earpenter, 5 La. Ann, 497]; Kohn v. 
Marsh, 3 Rob. (La.) 48; Phillips v. 
Dulany, 114 Va. 681, 77 SE 449; Ste- 
vens v. McCormick, 90 Va. 735, 19 
SE 742; Zirkle v. McCue, 26 Gratt. 
(67 Va.) 517; Stewart v. Tennant, 
52 W. Va. 559, 44 SE 223. See In 
re Foster, 1 Ch. Chamb. (Ont.) 103 
(where it was held that the question 
whether partition or sale should be 
ordered may be referred to the “real 
representative” or the court may or- 
der a sale in the first instance if it 


sees fit). But compare Harrell v. 
Harrell, 12 La. Ann. 549, 550; Mc- 
Collum v. Palmer, 1 Rob. (La.) 512 


(both holding that, under Code Pract. 
art 1057, providing that “at the ex- 
piration of the time allowed for an- 
swering the petition, the Judge shall 
decree the partition, direct the man- 
ner in which it shall be made, and 
refer the parties to a notary whom 
he shall appoint to make the parti- 
tion,’ the probate judge in ordering 
the partition of succession property 
in kind or by licitation must direct 
the manner in which it shall be made 


and appoint a notary to make it); 
Howery v. Helms, 20 Gratt. (61 
iWias) 1: 

53. See cases supra notes 51, 52. 


[a] “The court is not bound to 
appoint the experts (1) and is not 
bound by their reports. The appoint- 
ment is not indispensable to a judg- 
ment of licitation, which may be ren- 
dered on simple testimonial proof 
of its necessity. The latter mode has 
been considered and declared to be 
often more satisfactory than the for- 


mer.’”’ Cameron v. Lane, 36 La. Ann. 
TAO OT 23, (2) “In many, perhaps 
in most, cases, the Court is quite 


as capable of ‘deciding that issue cor- 
rectly upon testimony as commission- 
ers in partition would be after view- 


ma 


PARTITION 


to determine 


the question it- 
The jury 


If so pro- 


And 


exists.°* 


ing the premises.” Tedder v. Tedder, 
115-S. C.°91, 98, 104 SH 318. 

[b] he usual and preferable mode 
is by a report of commissioners. 
Stewart v. Tennant, 52 W. Va. 559, 
44 SE 223. 

[c] Method most advantageous to 
parties to be adopted.—Although, un- 
der the statutes of Louisiana, it is 
within the province of the judge di- 
recting partition to regulate the mode 
of effecting it, he should do so ina 
manner which appears most advan- 
tageous to the general interests of 
the cojdwners. Grouchy vy. Williams, 
161 La. 909, 109 S 545. 

[d] Where statute places no re- 
strictions or limitations on the courts 
in the matter of procedure, but leaves 
them free to adopt the proper method 
in order to meet the exigencies of the 
particular case, the court may exer- 
eise its option to determine or to re- 
fer. Phillips v. Dulany, 114 Va. 681, 
77 SE 449. 

[e] Personal property.—Where a 
court of equity had power independ- 
ently of statute to order a sale of 
personalty for partition (see supra § 
437 text and note 76), it was held that 
the justice or practicability of any 
mode of partition is a question to be 
determined by commissioners. Steed- 
man v. Weeks, 21 S. C. Eq. 145, 49 
AmD 660. 

54 Kindlea v. Kosub, (Tex. Civ. 
Ax). TONS WIS, SONG Inethisicase” isms 
the jury dispensed with court and 
commissioners, and performed their 
several functions for them. This 
may be a neat and expeditious man- 
ner of procedure, but unfortunately 
it is one not sanctioned by law’’). 

55. Oath of arbitrators see Arbi- 
tration and Award §§ 139-145. 

56. See statutory provisions. 

57. Canulette Shipbuilding Co. v. 
Monday, 6 La. A. 157. 


58. Nott v. Daunoy, 2 Mart. N. S. 
(QbEIY AN 

59. Nott v. Daunoy, supra. 

60. Bowlsby v. Gregory, 137 Iowa 


271, 114 NW 1060 (the very object of 
having three referees is to have a 
report upon which the court may act; 
if unanimity were required, it might 
be next to impossible in Some cases 
to have partition at all). 

61. Bowlsby v. Gregory, supra. 
See Yates v. Gridley, 16 S. C. 496 
(under a statute authorizing the exe- 
eution of the writ by the commis- 
sioners, or a majority of them, it is 
not ground for setting aside a judg- 
ment of sale that one of the three 
commissioners appointed to make 
partition or report on the necessity of 
a sale was never called on to act). 

62. I11.—Tibbs v. Allen, 27 Ill. 119. 

Ind.—Lake y. Jarrett, 12 Ind. 395. 

La.—Nott v. Daunoy, 2 Mart. N. 


Saale 
oN J.—Waln v. Meirs, 27 N. J. Eq. 
: 2S, 


S. C.—Steedman v. Weeks, 

C. Eq. 145, 49 AmD 660. 
Tex.—Kalteyer v. Wipff, 92 Tex. 

673, 52 SW 68. 
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commissioners or referees should be unanimous.®° 
If the majority agree on the mode of partition, it 
will be sufficient.°* 

[§ 461] (b) Contents. 
to the requirements of the statute in all essential 
particulars,®°? and to the requirements of the decree 
or order of appointment.®* 
essential to the validity of their action that they 
shall go upon the premises,°* or that they shall have 
such a personal knowledge of the land as to render it 
unnecessary to do so,*® the report must so state. 

Existence of statutory ground. If a sale is agreed 
upon as the proper method, the report must allege 
that the ground prescribed by statute for a sale%® 
And if the report does not sufficiently 
establish this fact, the question may be referred 
again for a determination of this issue®’% especially 
where it appears that the interests of the infant 


The report must conform 


If the statute makes it 


W. Va.—Bracken v. Everett, 95 W. 
Va. 550, 121 SE 713; HBagle Land Co; 
v. Jarrell, 94 W. Va. 564, 119 SE 556. 

63. Walter v. Walter, 3 AbbNCas 
(N. Y.) 12; Lucy v. Kelly, 117 Va: 
318, 84 SE 661. 


64 Tibbs v. Allen, 27 Ill. 119. 
65. Tibbs v. Allen, supra, 

66. See supra § 487. 

67. Tibbs {Ving Allen, 2a hlls mstoe 


Walter v. Walter, 3 AbbNCas (N. Y.) 
12; Bracken v. Everett, 95 W. Va. 550, 
121 SE 713; Hagle Land Co. v..Jar- + 
rell, 94 W. Va. 564, 119 SE 556. 

_ [a] As for instance: (1) That the 
interests of the owners will be pro- 
moted by a sale. Bracken v. Everett, 
95 W, Va. Sb0) 120 ‘SH 713." (2) That 
the lands and each tract sought to be 
partitioned are so circumstanced that 
a division could not be made without 
manifest prejudice to the owners. 
Tibbs v. Allen, 27 Ill. 119. 

[b] Sufficient report.—Where the 
first report filed contained a finding 
that the premises were not susceptible 
of division without manifest preju- 


} dice to the parties in interest, and the 


decree of sale embodied such first re- 
port in full, which was confirmed, 
it was immaterial that other reports 
filed by the commissioners prior to 
the decree, on the case being re-re- 
ferred to them to endeavor to parti- 
tion the property in kind, did not con- 
tain such recital. Watke v. Stine, 
214 Ill. 563, 73 NE 793. 

[c] Insufficient report.—(1) “That 
from all the circumstances surround- 
ing the pecuniary conditions of the 
family and the locality of the iands, 
they cannot be divided without preju- 
dice to the interest of the owners.” 
The pecuniary condition of the family 
and the locality of the lands are not 
elements. to be regarded by sworn 
commissioners appointed. to divide 
the land. Tibbs v. Allen, 27 Ill. 119, 
128. (2) Where the statute requires 
as a basis for a sale for division not 
only that the land is not susceptible 
of partition in kind but also that the 
interests of all parties will be pro- 
moted by a sale thereof and division 
of the proceeds, a report of commis- 
sioners that in their opinion the only 
equitable way such property can be 
divided is by a sale and division of 
the proceeds, without more in the rec- 
ord, will not satisfy the requirement 
that the interests of all parties will 
be promoted by such sale. Hagle 
Land Co. v. Jarrell, 94 W. Va. 564, 119 
SE 556. 

{d] Construction of report.—The 
word “balance,” in a report that after 
a widow’s dower should be assigned 
by metes and bounds the commission- 
ers believed that the “balance” could 
not be partitioned without manifest 
injury, was construed as referring 
to the entire tract including the part 
assigned as dower, and not to the 
residue excluding that part. Biggins 
v. Jones, 39 Oh. St. 95. 

674%. Walter v. Walter, 3 AbbN 
Cast Ne] Ye). 22 
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owners are involved.®7* 

Facts on which determination based. If a sale is 
the method determined on, according to the weight 
of authority the report must set forth the facts and 
circumstances upon which the opinion of the commis- 
sioners is founded®® in order to enable the court to 
determine as to the propriety of the sale®® and to 
exercise its discretion properly;*° but there is au- 
thority to the effect that the report need not neces- 
sarily contain a statement of such facts and circum- 
stances.’1 Where the decree appointing the commis- 
sioners expressly so requires, the report must set out 
the facts upon which the opinion of the commission- 
ers, that a statutory ground for sale exists, is 
based.72-73 

[§ 462] (c) Objections. Any or all parties inter- 
ested have the legal right, in the proper manner,‘* 
to object to the report and show that it is errone- 
ous,’ as that the report does not comply with the 
statutory requirements.7® But an objection in gen- 
eral terms has been held insufficient in the absence 
of allegations showing why this is so,‘7 and objec- 
tions to the report must be supported by evidence, 
otherwise they will be overruled.‘8 One who objects 
to the report is limited to the errors pointed out by 
his exceptions.*® 
may be made is sometimes expressly declared by stat- 
ute.®° 


The time within which objections: 


PARTITION 


A 


[§§ 461-465 


not conclusive or binding on the court.’ Neverthe- 
less, if it is clear on its face, every reasonable pre- 
sumption is in favor of its fairness.*? If it shows 
that the property cannot be conveniently partitioned 
in kind,** or that the interests of the parties will be 
promoted by a sale of the property,** a decree of sale 
is justified where no evidence is adduced to the con- 
trary. 

[§ 464] (e) Confirmation. It is for the court to 
determine the propriety of confirming a report deter- 
mining the method of partition.*® And a confirma- 
tion 1s necessary before any further proceedings can 
be had.8® Where the report is authorized by, and in 
conformity with, the requirements of the statute un- 
der which it is made, it should be confirmed.’ The 
confirmation of a report in favor of a sale, in an ac- 
tion brought by certain heirs against @oheirs, will not 
be refused because it does not affirnsatively appear 
that the ancestor left no debts unpaid, although the 
three years have not elapsed since letters of admin- 
istration were issued, within which an action may be 
brought to charge the land for decedent’s debts, when 
no such question has been raised by the pleadings,*® 
or at the trial before the referee.®°® 

[§ 465] (£) Setting Aside. The report of com- 
missioners determining the method of partition to 
be pursued should not be set aside in the absence of 
proof of error,®® partiality,®! or some other good 


[§ 463] (d) Operation and Effect. 


67144. Walter v. Walter, 
“68. Ark.—McGee vy. Russell, 49 
Ark. 104, 4 SW 284. 

Conn.—Lyon v. Wilcox, 98 Conn. 
S98 lho Aus. 

Ind.—Lake v. Jarrett, 12 Ind. 395. 
apie Y.—Tucker v. Tucker, 19 Wend. 

Ss. C—Steedman v. Weeks, 21 S. C. 
Eq. 145, 49 AmD 660.° 

Tenn.—Hardin v. Cogswell, 5 Heisk. 


549. 

Tex.—Hensel v. (Civ. AS) 
25 SW 817. 

W. Va.—Loudin v. Cunningham, 82 
W. Va. 453, 96 SE 59; Stewart v. Ten- 
nant, 52 W. Va. 559, 44 SE 223. 


supra. 


Sturn, 


69. Tucker v. Tucker, 19 Wend. 
(ONE MaDe eras 

70. Lake v. Jarrett, 12 Ind. 395. 

71. See cases infra this note. 

[a] In New Mexico it has been 


held sufficient to make a report rec- 
ommending a sale, in the language 
of the statute, that is ‘‘that the land 
cannot be partitioned without mani- 
fest prejudice’ to the owners.. Field 
Ve NASON, ue onmINe te Nene by lel 62 te 
(where, however, it was said that had 
they found that the property was sus- 
ceptible of a partition in kind, a more 
detailed report would have been 
necessary). 

{b] In Virginia (1) it has been 
held that it is not necessary that 
facts essential to warrant a decree 
for sale should appear from the re- 
port of the commissioners, or by dep- 
ositions of witnesses, it being suf- 
ficient if the facts appearing in the 
record reasonably warrant the decree 
(Zirkle v. McCue, 26 Gratt. (67 Va.) 
517. Compare Custis v. Snead, 12 
Gratt. (53 Va.) 260 [where the cir- 
cumstances of a partition case re- 
quire a departure from the rule that 
a share of each parcener should be 
assigned to him in severalty, the rea- 
sons for such departure should be 
set out in the report of the commis- 
sioners]), (2) especially where the 
rights of an innocent purchaser 
would otherwise be jeopardized (Zir- 
kle v. McCue, supra). 

72-73. Lucy v.-Kelly, 117 Va. 318, 
84 SE 661. 

74. See statutory provisions; 
eases infra this section. 


and 


The report is 


fa] In Georgia ane caveat.—Mc- 
Cann vy. Brown, 43 Ga. 386. 

[b] In New eersey (1) a report 
that property is incapable of division 
in kind should not be attacked by 
exceptions, as the proper practice is 
to apply for a decree of sale, where- 
upon, notice of the application hav- 
ing been given, an opportunity of 
presenting objections in opposition to 
a decree for sale is afforded. Bentley 
v. Long Dock Co., 14 N. J. Hq. 480. 
(2) But where exceptions are filed, 
they may be treated as objections to 
the report, and the case heard as on 
an application for a decree of sale. 
Bentley v. Long Dock Co., supra. 

75. McCann v. Brown, 43 Ga. 386; 
Grogan v. Grogan, (Mo.) 177 SW 649; 
and cases infra this section. 

[a] Impeachment by referee.—As- 
suming that a referee can impeach a 
report making actual partition which 
he voluntarily signed, an affidavit, 
that he did not know that the refer- 
ees could report that the land should 
be sold, and that in his opinion it 
ought to be sold instead of divided, 
was insufficient for such purpose, 
since it was a plea of ignorance of 


the law, which was no excuse. Gil- 
lard vy. Gillard; 88 Or. 95, 171.P 557. 
WB) 

fa] Absence of seal.—Sullivan v. 

42° TlIy 3L5: 
115-"Ga. 

768, 42 SE 68. 

7 Watke v. Stine, 
73 
C2735 008 Sy, LD 6. 

80. See statutory provisions. 
in which to make his objections. 
Canulette Shipbuilding Co. v. Mon- 
Ark. 618, 234 SW 989; 
Glasscock, 98 Ark. 151, 135 SW 835; 

Conn.—Lyon v. Wilcox, 98 Conn. 
3938, 119 A 361; Stehlin-Miller-Henes 


76.) Tipp Siivaiee A Len wee Suet Lie eos 
Loyd v. Malone, 23 Ill. 483, 76 AmD 
Sullivan, 
77. Gordon v. McLeroy, 
8. 214 Til. 563, 
NE 793 
79. Vanderbilt v. Roberts, 162 N. 
[a] In Louisiana the party oppos- 
ing the report is entitled to ten days 
Gay On ua Aeon 
Ark.—McGehee vy. Oxner, 150 
Glasscock v. 
Moore v. Willey, 77 Ark. 317, 91 SW 
184, 118 AmSR 151. 
Co. v. Bridgeport, 97 Conn. 657, 117 
ayes La 


reason.°? A statute, providing that in partition pro- 


Ga.—McCann v. Brown, 43 Ga. 386. 


MoS PS ats v. Blake, 12 Ind. 
La.—Nott v. Daunoy, 2 Mart. N. 
Wilhelm, 4 Mad. 


Ch. 

Mass.—Ramsey v. Htumphrey, 162 
Mass. 385, 38 NE 975. 

N. J.—Barnes v. Taylor, 30 N. J. 
Haq 7. 

N. C.—Carland v. N. c. 
235. 

S. C—Steedman v. Weeks, 21 S. C. 
Eq. 145, 49 AmD 660. 


W. Va.—Cross v. Cross, 56 W. Va. 
185, 49 SE 129. 


Md.—Wilhelm v. 
330. 


Jones, 45 


82. Cross v. Cross, supra. 
83. Lucy v. Kelly, 117 Va. 318, 84 
SE 661; Bracken v. Everett, 95 W. 


Va. 550, 121 SE 713 

84. Helmick v. Kraft, 84 W. Va. 
159, 99) SE! 325. 

85. Steedman v. Weeks, 21 S. C. 
Eq. 145, 49 AmD 660. 

86. Canulette Shipbuilding Co. v. 
Monday, 6 La. A. 157; Lincoln v. Af- 
rica, 228 Pa. 546, 77 A 918. 

87. Donaldson v. Duncan, 199 Ill. 
167, 65 NE 146; Schaefer v. Kienzel, 
uae Til. 430, 15 NE 164. See Bracken 

Everett, 05 W. Va. 550, 121 SE 713; 
Helmick v. Kraft, 84 W. Va. 159, 99 
SE 325 (both recognizing rule). 

88. Hulse v. Hulse, 5 NYS 747, 17 
NYCivProc 92. 


89. Hulse v. Hulse, supra. 
90. Patterson v. Blake, 12 Ind. 
pe Wilhelm v. Wilhelm, 4 Md. Ch. 


[a] Where a doweress sets up 
equitable rights to subrogation in 
partition, a finding allotting the land 
in kind, supported by the report and 
evidence of the commissioners, will 
not be disturbed. Grogan Vv. Grogan, 
(Mo.) 177 SW 649. 
aceon Wilhelm v. Wiltielm, 4 Md. Ch. 

92. Wilhelm v. Wilhelm, supra. 

[a] It has been held a sufficient 
ground for setting aside a report and 
ordering a sale of the land that the 
parties were in dispute in regard to 
the value of the property, that the 
report of the commissioners setting 
it off to one of the parties at an ap- 
praisal was agreed to only by a ma- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 465-467] 


ceedings the court shall not set aside a second re- 


port of commissioners for the same 


the first report was set aside, does not apply to a suit 


in equity.®* 


[§ 466] h. Pleading—(1) Bill, Complaint, or Pe- 
tition®*—(a) Necessity for Alleging Grounds for 
Under the statutes of some states, authoriz- 
ing a sale of land held in cotenaney in lieu of par- 
tition in kind on designated grounds but which con- 
tain no provision as to what the pleadings shall con- 
tain, it is held that the bill or complaint in order to 


Sale. 


give the court jurisdiction to order 


lege the existence of the ground or grounds for so 
doing designated by the statute relied on;°> but un- 
der similar statutes in other states, the contrary con- 
And in some states the 
statutes either in express terms or by necessary im- 


clusion has been reached.?® 


jority of the board, and that the prin- 
cipal question in controversy betore | 
the court was one which rested large- 

ly upon the opinion of the witnesses. 

Ramsey v. Humphrey, 162 Mass. 385, 

38 NE 975. 

93. McGehee v. Oxner, 150 Ark. 
618, 234 SW 989. 

‘94.. Bill or complaint: 

In action or suit for partition gen- 

erally see supra §§ 321-343. 

To justify incidental relief see infra 

§§ 544-546. s 

95. Smith v. Smith; 216 Ala. 570, 
114 S 192; Chandler v. Home Loan 
Go.,, 211 Ala. 80, 99. S 7233 Wood -v. 
Barnett, 208 Ala. 295, 94 S 338; Alex- 
ander v. Livingston, 206 Ala. 186, 89 
S 520; Sandlin v. Sherrill, 201 Ala. 
692, 79 S 264; Shepard v. Mt. Vernon 
Lumber Co., 192 Ala. 322, 68 S 880, 
15 ALR 23; Trucks v. Sessions, 189 
Ata artes, 66) Si 9 Smith eye wHill, 
TEs. sAlase Sim b2) 1S 949° Winchwive 
Smith, 146 Ala. 644, 41 S 819, 9 
AnnCas 1026; Berry v. Tennessee, 
etc., R. Co., 134 Ala. 618, 33 S 8; Hil- 
lens v. Brinsfield, 108 Ala. 605, 18 S 
604; Keaton v. Terry, 93 Ala. 85, 9 
S 524: Inman v. Prout, 90 Ala. 362, 
7 S$ 842; McEvoy v. Leonard, 89 Ala. 
455, 8 S 40; Morgan v. Farned, 83 
Ala. 367, 3 S 789; McMath v. De Bar- 
delaben, 75 Ala. 68; Fennell v. Tuck- 
er, 49 Ala. 453; Snedicor v. Mobley, 
47 Ala. 517; Bacon v. Bills, 6 KyL 
Slingluff v. Stanley, 66 Md. 220, 
Tomlinson v. McKaig, 5 Gill 
Mewshaw v. Mewshaw, 2 
Md. Ch. 12; Oneal v. Stimson, 61 W. 
Va. 551, 56 SE 889. . 

{a] Sale for costs.—Upon a bill 
purely and only for partition of land 
in kind between parceners, asking no 
sale for costs, or other cause, there 
can be no sale for costs, and a decree 
of sale is void, not simply erroneous. 
A sale and conveyance under it con- 
fer no title. Waldron v. Harvey, 54 
W. Va. 608, 46 SE 603, 102 AmSR 
959: 

{b] Defects supplied by proof.— 
Although a bill does not contain a di- 
rect allegation of the _ statutory 
ground for sale, yet if no objection 
was taken to the bill on that account, 
before the decree was passed and the 
statutory ground for sale is estab- 
lished by the evidence, a decree di- 
recting a sale may be upheld. Young 
v. Diedel, 141 Md. 670, 119 A 448. 

96. Segur v. Sorel, 11 La. 439; 
Clough v. Cromwell, 250 Mass. 324, 
145 NE 473. 

97. See statutory provisions; 
cases infra this note. 

[a] In California (1) an averment 
of the ground prescribed by statute 
as necessary to authorize a sale of 
land held in cotenancy is dispensed 
with by a statute providing that “if 
it be alleged in the complaint and 
established by evidence, or if it ap- 
pear by the evidence without such 
allegation in the complaint to the 
satisfaction of the court, that the 
property or any part of it is so situ- 
ated that partition thereof cannot be 


} 


4 
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plication dispense with any allegation of the char- 


acter under consideration.°* 
[§ 467] (b) Sufficiency of Allegations. 


In a ju- 


risdiction where a court of equity has power to order 


a sale must al- 


made without great prejudice to the 


owners, the court may order a sale 
thereof.” Bartlett v. Mackey, 130 
Cal. 181, 182, 62 P 482; DeUprey v. 


DeUprey, 27 Cal. 329, 331, 87 AmD 81. 
(2) “This statute seems to contem- 
plate that the court may investigate 
the question as to whether a sale is 
requisite to avoid great prejudice to 
the owners even in the absence of any 
allegation in the complaint to that 
effect.” Bartlett v. Mackey, supra; 
(3) And aside from the statute, it 
was said “that the manner in which 
the partition is to be made consti- 
tutes no part of the cause of action, 
but is merely a part of the relief. 
While it is proper and perhaps ad- 
visable to ask for a particular mode 
of partition—there being two provided 
by the statute—and to that end al- 
lege the facts upon which the plain- 
tiff relies for the particular mode 
which he seeks, yet this is not in- 
dispensable, and a complaint which 
is silent upon the subject is good.” 
DeUprey v. DeUprey, supra. 

[b] In ‘Texas, under a_ statute 
which makes it the duty of the court 
to determine before entering a de- 
cree for partition whether the prop- 
erty is incapable of division inde- 
pendent of any pleadings on the sub- 
ject, it is not necessary for a peti- 
tion in an action for partition to al- 
lege that the land was incapable of 
equitable division. Russell v. Koen- 
necke, (Civ. A.) 197 SW 1111; Ab- 
bott-v, Foster,) (Civ. (A. ).62.SW.124, 

[ec] In Washington an allegation 
that partition in kind cannot be made 
without great prejudice to the owners 
is unnecessary where it is provided 
by statute that if such a state of 
facts appears from the evidence with- 
out allegations in the complaint, a 
sale may be ordered. Hill v. Young, 7 
Wash. 33, 34 -P 144. 

{[d] In the District of Columbia, 
under Act Congr. Aug. 15, 1896, c 
297 § 2, providing that the court ‘‘may 
if it satisYactorily appears” that the 
land cannot be divided without loss or 
injury decree a sale and a division of 
the proceeds, it is unnecessary in or- 
der to authorize a sale to allege any 
special reasons for a sale rather than 
for a mere division. It is sufficient 
that the bill, after setting forth the 
titles in fee of the parties, alleges 
that plaintiff desires to have parti- 
tion of the land and his share set 
apart to him in severalty, or if, in the 
opinion of the court, this cannot be 
done without injury to the parties 
and to the purposes for which the 
land is used, then by sale of the land 
and division of the proceeds. Willard 
v. Willard, 145 U. S. 116, 12 SCt 818, 
36 L. ed. 644. 


98. See supra § 437. 

99. Burpee v. Burpee, 118 Me. 1, 
105 A 289. 

1. See supra § 437. 

2. Ro&s v.. Ramsey, 3 Head 


(Tenn.) 15 (if a partition by sale is 
sought, the bill should allege the ex- 
istence of the facts which the statute 


a sale for division independently of any statutory 
authority therefor,®® a bill for partition, alleging 
that owing to the construction of buildings and the 
small fractional interests owned by the tenants in 
common, the property cannot be divided,*was held 
sufficient as a basis for an order of sale.°® 
jurisdictions where statutory authority for making 
sales for partition is essential,t although there is 
some authority to the contrary,? it has been held 
sufficient to allege generally the ground designated 
by statute, authorizing a sale, in the language of the 
statute or its equivalent,® the view being taken that 
such allegation is an allegation of fact and not a con- 


And in 


makes necessary to authorize a sale). 

3. Garth v. Ewing, (Ala.) 117 S$ 

Chandler v. Home Loan Co., 
» 80, 99 S728; Jernigan v. 
Gibbs, 206 Ala. 93, 89 S 196 [dist 
Keaton v. Terry, 93 Ala. 85, 9 S 524 
(on the ground that the allegation 
there criticized was that the lands 
could not be ‘‘fairly and equally” par- 
titioned)]; Higdon v. Leggett, 205 
Ala. 437, 88 S 646; Carson v. Sleigh, 
201 Ala. 373, 78 S 229; Trucks v. Ses- 
sions, 189 Ala. 149, 66 S 79; 
v. Brock, 173 Ala. 336, 66 S 207: Hall 
v. Condon, 164 Ala. 393, 51 S 20; Ead- 
wards v. Edwards, 142 Ala, 267, 39 
S 82; McEvoy y. Leonard, 89 Ala. 
455, 8 S 40; Shaw v. Grimes, 187 Ky. 
250, 218 SW 447; Wormald v. Heinze, 
90 SW 1064, 28 KyL 1022; Bacon v. 
Bills, 6 Kyl 218; Wickes’ v. Wickes, 
98 Md. 307, 56 A 1017; Slingluff v. 
Stanley, 66 Md. 220, 7 A 261; Thrus- 
ton v. Minke, 32 Md. 571; 
v. Mewshaw, 2 Md. Ch. 12; Hayes 
v. McReynolds, 144 Mo. 348, 46 SW 
161. See DeUprey v. DeUprey, 27 Cal. 
329, 87 AmD 81 (conceding the neces- 
sity of any allegation at all on the 
subject, an allegation that the prem- 
ises cannot be divided by metes and 
bounds without prejudice is sufficient 
without an allegation of the facts 
upon which plaintiff relies to obtain 
this mode of partition). 
_ [a] Thus (1) a bill, which alleges 
in the language of the statute that 
the land cannot be equitably divided 
without sale thereof, is sufficient 
without a statement of the facts 
showing the impossibility of equita- 
ble partition. Musgrove v. Achaelis, 
207 Ala. 479, 93 S 889; Jernigan v. 
Gibbs, 206 Ala. 93, 89 S 196; Mus- 
grove v. Aldridge, 205 Ala. 189, 87 S 
803. (2) A petition stating that “said 
four tracts of land are in their (dev- 
isees) possession, and cannot be di- 
vided between them under and in ac- 
cordance with and so as to meet the 
requirements of the last will of said 
decedent, without materially impair- 
ing the value of said land and with- 
out materially impairing the interest 
of each of the plaintiffs therein,” is 
a sufficient compliance with the 
statute authorizing a sale where “the 
property can not be divided without 
materially impairing its value, or the 
value of plaintiff's interest therein.” 
Shaw v. Grimes, 187 Ky. 250, 257, 218 
SW 447. (3) A complaint alleging 
that a “partition, or division of the 
property cannot be made without a 
sale, owing to the nature of the prop- 
erty and the number of the tenants 
in common,” sufficiently alleges that 
a division cannot be made ‘without 
loss or injury” (Code art 16 § 116), so 
as to give the court jurisdiction to 
order a sale, aS against infant co- 
tenants. Ballantyne v. Rusk, 84 Md. 
649, 650, 36 A 861. 

[b] Omitting words “for parti- 
tion.”—A bill which alleges that the 
land cannot be equitably divided is 
not objectionable for omitting the 
words “for partition.’ Thomas y., 
Skeggs, 213 Ala. 159, 104 S 395. 


Foley — 


456 [47 C.J.] 
clusion of law;* and a further allegation of facts 
which may not of themselves justify a sale for divi- 
sion will not impair the effect of a general allegation 
of the ground designated by statute, although it is 
otherwise where the facts stated in the petition neg- 
ative the existence of the ground on which the sale 
is asked.® It has even been held that if the petition 
states the facts essential to the right to partition 
and the prayer asks for a partition in kind or for 
sale, if the property is not susceptible of division in 


kind, the petition is sufficient to authorize a sale, al-- 


though the body of it does not state facts showing 
that the property could not be partitioned in kind 
without prejudice.? Nevertheless, both in jurisdic- 
tions where it has been held unnecessary to allege 
that the property is not susceptible of division in 
kind® and in jurisdictions where a general averment 
that the land cannot be equitably divided without 
a sale thereof has been held sufficient,® a bill, com- 
plaint, or petition setting out at length the facts 
showing why the land could not be equitably divided 
in kind may be upheld, and that too, although fur- 
ther particulars were alleged: from which different 
conclusions might be drawn.?° It has been held that 
where by statute, if property cannot be equitably 


divided so as to protect the widow’s homestead from» 


sale, it must all be sold and her homestead right in 
the proceeds recognized and protected, a bill for par- 
tition should allege this state of facts to entitle com- 
plainants to a sale of the entire tract.1+ 

[§ 468] (c) Prayer—aa. To Authorize Sale. Ac- 
cording to some decisions, the court is not authorized 


PARTITION 


£§§ 467-471 


to make a decree for the sale of property for division 
unless the pleadings contain a prayer for partition 
by allotment as well as for a sale;1?_ but other deci- 
sions have reached a directly opposite conclusion ;** 
and it has further been held that, although the bill 
does not pray for a sale if the partition cannot be 
conveniently made, if it appears that it is imprac- 
ticable or impossible to make partition in kind, the 
prayer for general relief is sufficient pleading on 
which to base a decree of sale,t* especially where the 
rights of an innocent purchaser have intervened.*® 
However, it has been held that, where the petition 
specially alleges that only axpartition in kind is 
asked, the court is without power to order a sale 
for division.?® 

[§ 469] bb. To Authorize Division. Although a 
bill prays for a sale of land, if it also contains a 
prayer for general relief, the court nfay decree par- 
tition in kind if the bill,” or the evitdlence,1® shows 
that the land can be divided without loss or injury. 
But where a bill is filed to have land sold for parti-_ 
tion, and no actual partition is asked in the alterna- 
tive and no general relief prayed for, the court will 
not order such actual partition, although the parties 
might seem to be entitled to it, if the bill had been 
framed otherwise.*® ; 

[§ 470] (2) Amswer.?° General rules as to the 
sufficiency and effect of answers?! apply in suits for 
partition by sale.?? 

[§ 471] (8) Admissions in Pleadings.2* General 
rules governing admissions by pleadings in suits in 


4 Clark v. Whitfield, 213 Ala. 441, 
105 S 200; Wood v. Barnett, 208 Ala. 
295, 94 S 338; Jernigan v. Gibbs, 206 
Ala. 938, 89 S 196; Wheat v. Wheat, 
190 Ala. 461, 67 S 417; Smith v. Wit- 
cher, 180 Ala. 102, 60 S 391; and cases 
supra note 3. 

5. Smith v. Witcher, supra. 
Garth v. Ewing, (Ala.) 117 S 665 
sustaining this view). 

6. Snedicor v. Mobley, 47 Ala. 517. 

7. Elynn v. McNeely, (Mo.) 178 
SW 69 (the alternative relief request- 
ed in the prayer was nothing more 
than a proper demand for the redress 
authorized by the terms of the stat- 
ute which only prescribes in sub- 
stance that the plaintiffs shall allege 
their title and describe their property 
in the petition). 

8. See supra § 466. 

. [a] Complaint held sufficient.—In 
an action for the partition of a wa- 
ter ditch and the water rights ap- 
purtenant thereto, the complaint al- 
leged “that the plaintiff and defend- 
ants are co-tenants, and own, hold, 
and are in possession, as tenants in 
common, of the following described 
real property, situated in the county 
of Trinity, and State of California, 
viz.: A certain water ditch, running 
from and taking water from Conner 
Creek, at a point on said creek about 
forty yards below the site of Bartlett 
& Evans’ sawmill, and running to and 
conducting the water of said creek to 
Red Hill, in said county, for mining 
and other useful purposes, which 
said ditch was formerly known as 
the Conner Ditch.” It was held that 
this was a sufficient allegation that 
the property could not be partitioned 
in any manner other than by a sale 
and distribution of the _ proceeds. 
Lorenz v. Jacobs, 59 Cal. 262. 

9. See cases supra note 3. 

[a] Bills held sufficient.—(1) Al- 
legations that the land could not be 
equitably divided or partitioned, for 
the reason that only a small portion 
thereof was improved, that the small 
tracts in cultivation were badly scat- 
tered, that most of the land not in 


See 
(as 


cultivation was very rough, 
and hilly, 


rocky, 16. Rice v. Rice, 158 Iowa 128, 138 
and that the larger part | NW 1111. 
could not be utilized for farming pur- 17. Croston v. Male, 56 W. Va. 205, 


poses, that there were spots of tim- 
ber scattered over the land which 
was also cut in two by a creek, that 
parts of the land were supposed to 
contain mineral, but that the value of 
it as mineral land was unknown, and 
it was not known just what portion 
of the land contained mineral, suf- 
ficiently showed the improbability of 
any practicable method for a parti- 
tion of the land without a _ sale. 
Trucks v. Sessions, 189 Ala. 149, 66 S 
79. (2) A bill alleging that complain- 
ants and respondents jointly own all 
the land described in the bill, that it 
could not be equitably divided among 
them without a sale because of the 
location of improvements, and be- 
cause two parties held only a one- 
ninety-eighth interest each, three 
parties a fifteen ninety-eighths in- 
terest each, two parties a twenty-two 
ninety-eighths interest each, and one 
party a one-seventh interest, subject 
to the life estate of her husband, suf- 
ficiently showed the impracticability 
of an actual partition, andtzvhe neces- 
sity for sale. Wheat v. Wheat, 190 
Ala. 461, 67 S 417. 

10. Wheat v. Wheat, supra. 

11. Chambliss v. Derrick, 216 Ala, 
49,112 S 330. 

L2H Dy eri Wee Vanitom ys OME el. w oer 
Holland v. Holland, L. R. 13 Eq. 406; 
Teall Va Watts); Lawes 10 iq. 213* 

13. Anderson v. Anderson, 27 Ga. 
A. 51:3, 2108 SH2907* ftransh 151) «Gat 
518, 107 SE 334]; Aston v. Meredith, 
Demat lil a ayers (ial 

14. Menard v. McDonald, 52 Tex. 
Civ; cAnve2 (ilo Sw 6386 og ant rvs 
Ward, 87 W. Va. 682, 689, 106 SE 232, 
235) [eit Cyc]. 

“No relief can be granted under a 
general prayer which is entirely dis- 
tinet from and inconsistent with the 
special prayer. But the sale is not 
entirely distinct from and inconsist- 
ent ‘with the prayer for partition.” 
Hogan v. Ward, supra. e 

15. Hogan v. Ward, supra. 


49 SE 136, 107 AmSR 918. 


18. Rowe v. Gillelan, 112 Md. 108, 
76 A 500. 

19. McKay v. McNeill, 59 N. C. 
258, 260. 


“If the bill contained either a spe- 
cific prayer in the alternative, for 
that purpose, or even a prayer for 
relief generally, we should not hesi- 
tate to order a partition among the 
parties specifically, but in the absence 
of any such prayer, we would not be 
justified in ordering what the parties 
have not asked, and what, so far as 
we know, they do not want.” McKay 
v. McNeill, supra. 

20. In actions for partition gener- 
ally see supra § 344 et seq. 

21. See Hquity §§ 453-584. 

22. Musgrove v. Aldridge, 205 Ala. 
189, 87 S 803; Loudin v. Cunningham, 
82 W. Va. 453, 96 SH 59. 

[a] Denial held  sufficient.—An 
averment in a bill for partition that 
land is not “susceptible of convenient 
or equitable partition” is sufficiently 
denied by answer averring that it is 
susceptible of partition in_ kind. 
Loudin v, Cunningham, 82 W. Va. 453, 
96 SE 59. 

[b] Answer as evidence.—(1) 
Where the answer denies that lands 
cannot be conveniently partitioned in 
kind, it is not evidence of that fact 
but merely puts plaintiff on proof. 
Bracken v. Everett, 95 W. Va. 550, 
121 SE 713. (2) Ina suit for sale for 
partition between two joint owners 
of certain coal lands, where an 
amendment to the answer embodying 
a proposition for partition in kind 
was not made a cross bill, and no 
affirmative relief is sought by re- 
spondent, his offer can be considered 
only as a matter of evidence tending 
to influence the issue as to whether 
an equitable partition without sale is 
feasible. Musgrove v. Aldridge, 205 
Ala. 189, 87 S 808. 

23. In actions for partition gener- 
ally see supra § 350. 


' For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 471-474] 


equity?* apply to answers in actions where plaintiff 
asks a partition by sale for division,?® and ordina- 
rily, if a statutory ground for sale by division al- 
leged in the bill, complaint, or petition is admitted 
by the answer, the court is authorized to deeree a 


sale for division.?® 


[§ 472] i. Evidence?7—(1) Presumptions 
Although not universal?* the gen- 
eral rule is that, until the contrary is made to appear, 
the presumption prevails that partition in kind is 
feasible and should be made,?® and that the burden 
is on those who ask a sale of the premises in lieu of 
a partition in kind to show the existence of a stat- 
However, the character 


Burden of Proof. 


utory ground for a sale.°° 
See Equity § 564 et seq. 
Harris v. Harris, 6 Gill & J. 
111; and cases infra note 26. 
. Higdon v. Leggett, 205 Ala. 
437, 88 S 646; Connette v. Wright, 149 
La. 478, 89 S 626; Wilson v. Duncan, 
44 Miss. 642; Barber v. Barber, 195 
Wee dla 143" Sh 469: 

[a] In Manitoba under a rule of 
court it has been held that if defend- 
ant admits plaintiff's claim in respect 
of part of the lands, plaintiff may 
have judgment for sale of the lands 
in respect of which the admission 
is made if a case for sale is made 
out without awaiting the result as to 
the litigation of the remaining land. 
Kelly v. Kelly, 18 Man. 362, 9 WestLR 
509 


27. Evidence: 
In action or suit for partition gener- 
ally see supra §§ 376-383. ; 
wi justify incidental relief see infra 
547. 


28. [a] In ' Massachusetts the 
court must find by a preponderance 
of the whole evidence that the land 
cannot be advantageously divided be- 
fore ordering a sale, but the burden 
of proof on this issue is not on one 
party or the other. Clough v. Crom- 
well, 250 Mass. 324, 332, 145 NE 473 
(‘The argument that the petitioners 
have the burden of proving that the 
land cannot be advantageously divid- 
ed is no stronger than the argument 
that the respondents have the bur- 
den of proving that it can be advan- 
tageously divided. - Tf, cin the 
course of the proceedings, one party 
contends that on the facts shown 
there should be a sale, and the other 
that there should be a division, this 
does not mean that the party making 
either of these contentions has the 
burden of proof’’). 

29. East Shore Co. v. Richmond 
Beit B- Cone ie Cals 174,- 155° P9900! 
Hellier v. Syck, 147 Ky. 762, 145 SW 
1110; Tayloe v. Carrow, 156 N. C. 6, 
72 SE 76; Gregory v. Gregory, 69 N. 
C. 522; Windley v. Barrow, 55 N. C. 
6655, Davis: Vi) Davis, »37 ON. Cy 607; 
Williamson Iny. Co. v. Williamson, 96 
Wash. 529, 537, 165 P 385. 

“Since, by the statute itself, the 
power of the court to order a sale 
is conditioned upon a showing that 
great prejudice would result from a 
division, there is a presumption that 
land held in common can be equitably 
divided according to the interests 
of the parties, measured by value.” 
Williamson Inv. Co. vy. Williamson, 


Ala.—Smith v. Smith, 216 Ala. 
570, 114 S 192; Chandler v. Home 
Loan Co., 211 Ala. 80, 99 S 723; Miles 
v. Miles, 211 Ala. 26, 99 S 187; Wood 
v. Barnett, 208 Ala. 295, 94 S 338; 
Alexander v. Livingston, 206 Ala. 186, 
89 S 520, 16 ALR 1079; Parker v. 
Robertson, -205 Ala. 434, 88 S 418; 
Sandlin v. Sherrill, 201 Ala. 692, 79 
S 264; Shepard v. Mt. Vernon Lum- 
per! Co;, (192 Ala, 322, 68 S880, 15 
ALR 23; Trucks v. Sessions, 189 Ala. 
149, 66 S 79; Smith v. Hill, 168 Ala. 
317, 52 S 949; Finch v. Smith, 146 
Ala. 644, 41 S 819, 9 AnnCas 1026; 
Berry v. Tennessee, etc., Co., 134 Ala. 
618, 33S 8; illens v. Brinsfield, 108 
Ala. 605, 18 S.604; McEvoy v. Leon- 
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and location of the property,?! or the amount of the 
interest which is sought to be set off°? or both taken 
in conjunction,®?-may be such that it will be pre- 
sumed without introducing evidence to that effect 
that an equitable partition in kind cannot be made. 


[§ 473] (2) Admissibility. General rules** ap- 


and 


fair.?® 


ard, 89 Ala. 455, 8 S 40; McMath 


v. De Bardelaben, 75 Ala. 68 


Cal.—Mitchell vy. Cline, 84 Cal. 409, 
24 P 164. 

Conn.—Johnson y. Olmsted, 49 
Conn. 509. 


Ky.—Leslie v. Sparks, 172 Ky. 304, 
189 SW 463; Foley v. Fuller, 13 KyL 
591; Bacon v. Bills, 6 KyL 218. 

La.—Coach vy. Hake, 49 La. Ann. 
458, 21 S 640; Gernon v. Bestick, 15 
La, Ann. 697. 

Md.—Thruston vy. Minke, 32 Md. 


571; Earle v. Turton, 26 Md. 23; Har- 
TishvV, sarris. 6 Gil SJ. a 
Minn.—Pigeon River Lumber Co. 


SP paces ae te 169 Minn. 83, 210 NW 

Miss.—Hilbun v. Hilbun, 134 Miss. 
239,98 S593; Tindall v, Tindall, 3 
S 581. 

N. J.—Zudiak v.. Szuryk, 293° Ne iJ. 
Eq. 559, 561, 118 A 331 [cit Cyc]. 

N. Y.—Gallatian v. Cunningham, 8 
Cow. 361. 

ING Gi DEUbbe ve unt Cen SOs Neem oes 


Windley v. Barrow, 55 N. C. 66; Da- 
vis v. Davis, 37 N. C. 607. 
Tenn.—Wilson v. Bogle, 95 Tenn. 


290, 32 SW 386, 49 AmSR 929; Reeves 
v. Reeves, 11 Heisk. 669. 

Va.—Bridge v. Snead, 145 SE 338. 

Wash.—Williamson Inv. Co. v. Wil- 
liamson, 96 Wash. 529, 165 P 385. 

W. Va.—Bracken v. Everett, 95 W. 
Va. 550, 121 SE 713; Eagle Land 
Co. v. Jarrell, 94 W. Va. 564, 119 SH 
556; Morley v. Smith, 93 W. Va. 682, 
118 SH 135; Hogan v. Ward, 87 W. 
Va. 682, 106 SE 232; Loudin v. Cun- 
ningham, 82 W. Va. 453, 96 SE 59; 
Oneal v. Stimson, 61.W. Va. 551, 56 
SE 889. 

Wis.—Idema v. Comstock, 131 Wis. 
16, 110 NW 786, 120 AmSR 1027. 

[a] Rule applied in respect of a 
tract of land containing: (1) One 
hundred and eighty-three acres. Hel- 
lier v. Syck, 147 Ky. 762, 145 SW 
1110. (2) One hundred and fifty-nine 
acres. Cherry sv.) Cherry, 162) Ky. 
245, 172 SW 505. (3) One hundred 
and six acres. McFarland y. Gar- 
nett, 8 SW 17, 10 KyL 91. (4) One 
hundred acres. Talbott v. Campbell, 
60 SW 53, -23 Kyl 2198. 

[b] Land of infant cotenants.— 
Before a court orders a sale of real 
property in which infants have an in- 
terest for partition, the necessity of 
the sale, that is, the indivisibility 
of the property, must affirmatively 
appear. Shaw v. Grimes, 187 Ky. 


250, 218 SW 447, 

31. Faught v. Henry, 13 Bush 
(Ky.) 471; Patterson v. Gray, 3 Kyl 
251; Blandin v. Blandin, 126 La. 819, 
5dr) 15. 

[a] Thus (1) it will be presumed 
that a small city lot with a house 
on it cannot be divided in kind with- 
out impairing its value. Bell v. 
Smith, 71 SW 433, 24 KyL 1328 [reh 
den 72 SW 1107, 24 KyL 2095]; Blan- 
din v. Blandin, 126 a. 819, 58 S 15. 
(2) And where the property involved 
consists of a single lot twenty-one 
feet wide and one hundred and seven- 
ty feet long on a street in a city, the 
court should know that it cannot be 
divided in kind without destroying 
its value. Burns v. Ingersoll, 6 KyL 
737, 18 Ky. Op. 398. 


ply in determining what evidence is admissible on 
the issue whether the property is susceptible of drvi- 
sion in kind or should be sold for division,*® or on 
an issue raised that an immediate sale would be un- 


[§ 474] (8) Weight and Sufficiency. General 
rules** apply in determining the evidence sufficient?® 


32. Tichenor v. Rock, 140 Ky. 86, 
130 SW 989. 3 

{a] Thus, where it is shown that 
one of the cotenants owns only a 
one-fourteenth interest in a tract of 
farming land of ninety acres, it will 
be presumed without introducing evi- 
dence to that effect that such coten- 
ant cannot have his interest set off 
to him without materially affecting 
the value of the land and that a sale 
is necessary. 'Tichenor v. Rock, 140 
Ky. 86, 130 SW 989. 

33. Pollard v. Hamilton, 179 Ky. 
284, 200 SW 621. 

[a] Thus, where land in which in- 
fants have an interest consisted of 
only three and one-quarter acres with 
a house on it when one joint owner 
had only a one-tenth interest, it was 
held that indivisibility might be pre- 
sumed without proof, Pollard v. 
Hamilton, 179 Ky. 284, 200 SW 621. 

34 See Evidence §§ 157-162. 

35. Jacobs v. Jacobs, 126 La. 365, 
52 S 548; Soniat v. Supple, 49 La. 
Ann. 41, 21 S 165; Clough v. Crom- 
well, 250 Mass. 324, 145 NE 473; 
Piamgnand v. Cross, 97 Vt. 370, 123 A 


[a] Evidence held admissible.— 
(1) The indivisibility in kind of prop- 
erty sought to be partitioned may be 
shown by a comparison of the inven- 
tory with the number of lots inte 
which the property would have to be 
divided. Jacobs v. Jacobs, 126 La. 
365, 52 S 548. (2) On the issue 
whether a plantation can be divided 
in kind, evidence as to the character 
of the plantation, the drainage, the 
location of ditches, fences, buildings, 
etc., is competent. Soniat v. Supple, 
49 La. Ann. 41, 21 S 165. 

[b] Evidence held inadmissible.— 
(1) Evidence that some time before 
the proceedings one of the owners 
had contracted for the sale of his 
interest in the land, and that since 
that time another. owner had sold his 
interest, was inadmissible, as having 
no tendency to show that the pecun- 
lary interest of the owners, taken to- 
gether, would not be enhanced by a 
sale of the property. Blanchard v. 
Cross, 97 Vt. 370, 128 A 382. (2) Tes- 
timony heard by commissioners is not 
a part of the record and should not 
be considered by the judge in decid- 
ing whether a partition should be by 
sale. The decision must be made 
upon legal evidence to which the par- 
ties have a right to object. Clough 
vere rom well; 250 Mass. 324, 145 NE 


36. Kna v. Dupont, 14 5 
39 $631. eter wee 
37. See Evidence §§ 1730-1806. 
88. Ala.—Miles v. Miles, 211 Ala. 
26, 99 S 187;. Musgrove v. Aldridge, 
205 Ala. 189, 87 S 8038;Carson v. 
Sleigh, 201 Ala. 373, 78 S 229; Bazzell 

v. Wilson, 200 Ala. 612, 76 S 970. 

Iil.—White v. Van Patten, 280 Ill. 
215, 117 NB 472. 

Ky.—Burchfield v. Asher, 222 Ky. 
108, 300 SW 331; Carpenter v. Wil- 
hoit, 213 Ky. 75, 280 SW 481; Gray 
v» Gray, 197. Ky. 777, 248 SW 172: 
Goodloe v. Stowers, 194 Ky. 271, 237 
SW 9; Leslie v. Sparks, 172 Ky. 304, 
189 SW 463; Cherry v. Cherry, 162 
Ky. 245, 172 SW 505; Scott v. Graves, 
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or insufficient®® to establish the right to a sale in lieu 
of a division in kind, or to overcome a finding that 
the property cannot be equitably divided,*® or, on the 


other hand, to show that partition 
ticable.*? 

[§ 475] i. 
ciples*® apply to findings in suits 
sale.*4 

[§ 476] k. Questions of Fact. 


necessary,*® is a question of fact. 


[§ 477] 4. Relief Incidental to Partition*—a. In 
On partition the court may grant such in- 
cidental relief, consistent with the pleadings** and 


General. 


proof,*® as may be necessary to a 


153 Ky. 221, 154 SW 1084; Angel v. 
NVMOOGP= to Sy sKoya U0, ebb aaSIWi ee 3: 
Sledge v. Willoughby, 125'°SW 705; 
Cooper v. Trout, 102 SW 798, 31 KyL 
444; Gill v. Lane, 80 SW 1176, 26 
KyL 267;) Larrabee vy. Larrabee, 71 
SW 645, 24 KyL 14238. 

Md.—Rowe v. Gillelan, 112 Md. 108, 
76 A 500. 

Minn.—Keyser v. Hage, 143 Minn. 
447, 174 NW 305; Hunt v. Meeker 
County Abstract, etc., Co., 135 Minn. 
134, 160 NW 496. 

Mo.—Flynn v. McNeely, 178 SW 
69; Hiles v. Rule, 121 Mo. 248, 25 
SW 959. 


Pa e é 
Real Hst. Co., 43 Pa. Super. 130. 

Tenn.—Davidson vy. Bowden, 5 
Sneed 129. 

Wis.—Idema vy. Comstock, 131 Wis. 
16, 110 NW 786, 120 AmSR 1027. 

fa] Illustrations.—(1) Testimony 
of three witnesses, in a partition 
suit, that city lots cannot be divided 
without injury, and evidence that the 
tract is fifty-one feet wide and three 
hundred and five feet long, with ends 
abutting on two streets, one of which 
is a principal business street of the 
city, and that on one side there is a 
narrow street, traversed by a rail- 
road and on the other no street at all, 
is sufficient to sustain a finding that 
the land cannot be divided without in- 
jury. Bartlett v. Mackey, 130 Cal. 
181, 62 P 482. (2) Where a witness 
testified that in his opinion the land 
could not be divided without materi- 
ally impairing its value, that it was 
located in the Tennessee River, and 
was ‘an island during high water and 
a peninsula during low water, the 
court properly found that it could not 
be divided without materially impair- 
ing its value. Palmer v. Husbands, 
134 Ky. 152, 119 SW 762. 

39. Pigeon River Lumber Co. v. 
McDougall, 169 Minn. 83, 210 NW 850; 
Smith v. Stansel, 93 Miss. 69, 46 S 
De Ss DAVIS EV DAViS, oc EN. (Gh 6005 
Lannon v. Lannon, 40 R. I. 60, 99 A 
819; Brockman v. Hargrove, 103 W. 
Va. 254, 137 SE 11. 

{a] Illustrations.—(1) “I know 
the Livingston place in question, and 
there is about 300 acres of this land 
cleared,’ was insufficient to show that 
it could not be equitably partitioned 
among the owners, Alexander v. 
Livingston, 206 Ala. 186, 188, 89 S 
520, 16 ALR 1079. (2) In an action 
for partition of timber land, an offer 
by one party to let the other divide 
the land and the other to take his 
choice of the tracts so divided is not 
conclusive evidence that the timber 
was susceptible of division in kind. 
Quellmalz Lumber, etc:, Co. v. Roche, 
145 Ark. 38, 223 SW 376. (3) Tes- 
timony by two witnesses that the 
Jand cannot be divided without im- 
pairing its value, contradicted by one 
witness, is not a sufficient showing of 
indivisibility to authorize sale for 
partition among three owners of a 
large tract purchased as four sepa- 
rate farms. Shaw v. Grimes, 187 Ky. 


rpan 


Findings of Court.*? 


Whether or not a 
partition in kind is feasible,*® or a sale for division 


PARTITION 


in kind is prac- 


General prin- 
for partition by 


[§§ 474-477 


ment of the rights of the parties arising out of Vpe 
cotenancy and “to afford protection to such rights,*® 

although in so doing it becomes necessary to estab- 
lish purely legal rights®° or to grant legal remedies.°* 
This rule applies to the adjustment of claims and 
equities between the parties ;°? 
and adjustment of liens and encumbrances,®* and of 


the determination 


claims by or against decedents’ estates ;°* the ascer- 


of a 
complete adjust- 


250, 218 SW 447. (4) Under Code 
Annot. (1892) § 1764, providing that 
oral proof can be given only in par- 
tition upon notice filed, or by consent, 
a decree entered upon such proof 
without notice or consent, directing a 
sale of common property on the 
ground that it cannot be partitioned 
in kind, is erroneous. Cox v. Kyle, 
75 Miss. 667, 23 S 518. 

{b] In Maryland under a statute 
providing that land belonging to dev- 
isees alleged to be incapable of bene- 
ficial divisidn may be sold, although 
infants are intérésted as devisees if 
it be proved that the sale is for their 
benefit, the court is not authorized to 
decree a sale of an infant’s interest 
in land, on the ground that it would 
be for his benefit, unless upon proof 
of that fact, of which neither the in- 
fant’s answer, nor the answer of 
adult defendants confessing the fact, 
is evidence to charge the infant. 
Harris v. Harris, 6 Gill & J. 111. 

40. Porter v. Wingert, 195 Iowa 
317, 190 NW 330. 


41. See cases infra this note. 

{a] Evidence held _— sufficient.— 
Dunbar v. Gabbert, 194 Ky. 335, 238 
SW 1050; King v. King, 182 Ky. 665, 
207 SW 1. 

42. See also supra § 395. 

43. See Equity § 720. 

44, Rankin v. Schofield, 81 Ark. 


440, 98 SW 674; Barber v. Barber, 195 
N. C. 711, 143 SE 469; Gorman v. 
Campbell, (Tex. Civ. A.) 135 SW 177. 

[a] Finding that partition could 
not be made without injury to par- 
ties, what constitutes.—Finding that 
a lot was not susceptible of actual 
partition is in effect a finding that 
partition could not be made without 
injury to the parties interested. Bar- 


abs v. Barber; 195 N. C. 711, 143 SE 
[ b ] Necessity for finding.— 
Where, in partition, the complaint 


alleged that the lands were suscep- 
tible of equitable division among the 
parties entitled thereto, and prayed 
for the appointment of commissioners 
to lay off to each party his proper 
share, the court, in the absence of 
any finding that the lands were not 
susceptible of division, was without 
authority to order the sale of the 
lands for division. Rankin v. Scho- 
field, 81 Ark. 440, 98 SW 674. 

[ec] Recital of testimony.—Under 
a statute providing that the court 
shall determine before entering a de- 
cree for partition whether the prop- 
erty, or any part thereof, is suscepti- 
ble to partition, and, if so, then a 
partition shall be decreed of the 


whole or that part susceptible of par-. 


tition, and commissioners shall be ap- 
pointed to make the partition, and, 
if the whole or a part of the property 
is not susceptible of partition, a sale 
shall be decreed, a general finding by 
the court in its decree that a portion 
of the property allotted to the defend- 
ants was not susceptible of partition 


was sufficient, without a recital of 


tainment and protection of dower®® and homestead*® 
rights; the determination and protection of future 
interests,°7 and of the rights of transferees®® and 
unknown or after-born persons.®® 
also, in a proper case, enforte specific performance 
contract to convey,°° declare a resulting trust,®* 


The court may 


the testimony upon which such find- 
ing was based. Gorman a Campbell, 
(Tex. Civ. A.) 135 SV®17 

45. East Coast Cedar ‘Co. v. Peo- 
ple’s Bank, 111 Fed. 446, 49 CCA 422; 
Clough v. Cromwell, 250 Mass. 324, 
145 NE 473. 

46. Sandlin v. Sherrill, 201 Ala. 
692, 79 S 264; Stapler v. Hollister, 82 
INGO: Kq. 7, 87 A 335. 


47. See infra §§ 544-546. 
48. See infra §§ 547-549. 
49. Ala.—Leddon v._ Strickland, 


118 S 651;' Winsett v. Winsett, 202 
Ala. 373, 83 S 117; Gore v. Dickinson, 
98 Ala. 363, 11 S 743,39 AmSR 67. 

Cal.—Davis v. Pacific Impr. Co., 
118 Cal. 45,-50 P 7 

Fla.—Farrell v. Forest ‘Inv. Co., .73 
Fla. 191, 74 S 216, 1 ALR 25; Chris- 
topher v. Mungen, 61 Fla. 513, 534, 
DOP See lies 

Ul.—Crawford Ne? Hurst, 3167601. 
215, 147 NE 126; Longshore v. Long- 
shore, 200 Ill. 470, 65 NE 1081; Scott 
v. Bassett, 71 Ill. A. 641. 

Ind.—Milligan v. Poole, 35 Ind. 64. 

Kan.—Sawin v. Osborn, 87 Kan. 
828, 126 P 1074, AnnCas1914A 647. 

Miss. —Higginbottom v. Short, 25 
Miss. 160, 57 AmD 198. 

Mo.—Rozier v. Griffith, 31 Mo. 171; 
Martin v. Martin, 218 Mo. A. 617, 266 
SW 336. 

Nebr.—Schick v. Whitcomb, 68 
Nebr. 784, 94 NW 1023. 5 

N. Y.—Weston v. Stoddard, 137 N. 
Y. 119, 33 NE 62, 33 AmSR 697, 20 
LRA 624. 

N. C.—Simmons v. Hendricks, 43 
N. C. 84, 55 AmD 439. 

Pa. —Oda- Fellows’ Sav. Bank’s App., 
123 Pa. 356, 16 A 6906. 

Boedker, (Civ. 


Tex.—Boedker v. 
A.) 258 Fed. 566; Burns y. Nichols, 
(Civ. A.) 207. SW 158. 

{a] Reason for rule.—‘‘The law 
does not look with favor upon a mul- 
tiplicity of suits when all questions 
involved may be determined in one. 
Parties are agreed that the present 
is a suit in equity, and it follows that 
all questions involved and in contro- 
versy should be determined by the 


chancellor.” Martin v. Martin, 218 
Mo. A. 617, 624, 266 SW 336. 

50. Longshore v. Longshore, 200 
Tll.: 470, 65 NE 1081; Rhodes v. 
Rhodes, 78 Ill. A. 117. 

51. Longshore v. Longshore, 200 
Ill. 470, 65 NE 1081. 

52. ee infra § 478 et seq. 

53. See infra §§ 532-535. 

54 See infra §§ 530, 531. 

55. See infra § 536. 

56. See infra § 537. 

57. See infra §§ 540, 541. 

58. See infra ee me 8,539. 

59. See infra § 5 

60. Ellis v. ail 162 T5544 
NE 858; Noecker v. Wallingford, 133 


Iowa 605, Ada INI Wares Heyman v. 
Swift, 91 ’App. Div, 352, 86 NYS 584. 

61. Dorman v. Dorman, 187 Ill. 
154, 58 NE 235, 79 AmSR 210; Bu- 
chanan v. Buchanan, 88 S. C. 410, 17 
SE 218 


*By ALBERT DEFOREST TYLER (§§ 477-529). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 477-478] 


construe a will,*? correct a preéxisting decree,** cor- 
rect or reform a deed,** remove a cloud from title,®® 
declare a deed absolute in form to be a mortgage,°® 
annul a sale under a trust deed,®’? adjudge that a 
mortgage was forged and order it expunged from the 
records,®® and set aside a will®® or conveyance,‘® al- 
though it seems that in an ordinary action at law 
for partition the validity of a deed not actually void 
But where complainant can- 
not sustain his bill for partition, he cannot obtain the 
relief which might have been awarded as an incident 
had the bill been sustainable;*? nor can he in any 
ease obtain relief where the necessary parties are not 
Where executors, without au- 
thority, sold land devised to plaintiffs and defend- 
ants, after commencement of an action for parti- 
tion, and defendants united in a conveyance to the 


eannot be assailed.‘ 


before the court.*? 


62. Fisher v. Fisher, 80 Nebr. 145, 
113 NW 1004. ‘ 

63. Braunsdorf v. Braunsdorf, 23 
NYS 722; Smith v. Smith, (Tenn. Ch. 
AS) SVISW 198. 

64. Ill.—Rann v. Rann, 95 fll. 433. 

Kan.—Goodnough v. Webber, 75 
Kan. 209, 88 P 879. 

N. Y.—lLeidenthal v. Leidenthal, 
121 App. Div. 269, 105 NYS 807. 

N. C.—Helms v. Austin, 116 N. C. 
751, 21 SE 556. 

Tex.—Cartmell v. Chambers, (Civ. 
A.) 54 SW 362. 

[a] Power of clerk of court.—Al- 
though, in an action for partition be- 
fore the clerk of the superior court, 
he cannot reform the deed under 
which plaintiffs claim, yet the su- 
perior court, in case the action is 


transferred or appealed to it, may 
grant such relief. Helms v. Austin, 
116 N, C. 751, 21 SE 556. 

65. Gage v. Lee, 309 Ill. 614, 141 
NE 397 

G66. Savage v. Gaut, (Tenn. Ch. A.) 
57 SW 170. 

67. Walker v. Williams, 84 Miss. 
392, 36 S 450. 
a: Raeyling’s Est., 13 Pa. Dist. 

69. Wagstaff v. Marcy, 25 Misc. 


121, 54 NYS 1021. 

{a]  Illustration.—Under Code Civ. 
Proc. § 1207, entitling plaintiff to any 
relief consistent with the case made 
by the complaint, and embraced with- 
in the issue, irrespective of the relief 
- demanded, a judgment finding a will 
void may be rendered in an action by 
an heir for partition, based on tes- 
tator’s want of testamentary capaci- 
ty. Wagstaff v. Marcy, 25 Misc. 121, 
54 NYS 1021. i 

70. Glanz v. Miller, 230 Ill. 196, 82 
NE 591; Dorman v. Dorman, 187 Ill. 
154, 58 NE 235, 79 AmSR 210; Meth- 
eny v. Bohn, 74 Ill. A. 8377; Murray v. 
Murray, 107 Or. 121, 213 P 409; Mc- 
mame v. Manns, 4 Munf. as Va.) 
328. 

[a] Tllustration.—A, a minor own- 
ing in fee a tract of land, conveyed 
a part of it, his brothers joining in 
the conveyance, all the parties to the 
deed believing that A had only a life 
estate therein, and the brothers the 
remainder. After the death of A the 
grantee and a part of A’s heirs filed 
their bill for partition. It was held 
that the sale should be set aside, the 

purchase money repaid, and partition 

ade of the whole tract among A’s 
heirs. McClintic v. ‘Manns, 4 Munf. 
(18 Va.) 328. 

[b] Extent of relief; sufficiency 
of decree.—Where complainant was 
entitled to the vacation of tax deeds 
held by defendants because of de- 
fects in the proceedings, but defend- 
ants did not show the nature and ex- 
tent of the interests of each of them 
under such deeds, the decree proper- 
ly left the matter open, and was not 
objectionable for failure to find the 
specific amounts due to each of the 
holders of the’tax titles or their gran- 
tees. Glanz v, Miller, 230 Ill. 196, 82 
NE 591. 
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trary.*® 


71. Guy v. Mayes, 235 Mo. 390, 
138 SW 510. 
72. McConnell v. Pierce, 210 ,Ill. 


627, 71 NE 622; Adamson v. May, "255 
Daas. Oo On A 221; Brown v. Reed, 20 
Tex. Civ. Oi ee 48 SW 537; Payne Ve 
Fitzwater, 103 W. Va. 12, 136 SE 509. 

73. Miller v. Miller, 266 Ill. 522, 
107 NE 821; Wamesit Power Co. v. 
Sterling Mills, 158 Mass. 435, 33 NE 
503; Cole v.. Cole, 69 N. J. Eq. 3, 59 
A 895; Doyle v. Brundred, 189 Pa. 
113, 41 A 1107. And see infra § 479. 

{a] Illustration.—On a bill for 
partition by decedent’s brother and 
another against his wife, it was error 
to credit her on accounting with an 
amount shown to have been owing de- 
cedent by his father, also deceased, 
whose administrator was not a party. 
woes v. Miller, 266 Ill. 522, 107 NE 
21. 


74, Myers v. Bolton, 70 Hun 367, 
24 NYS 181. 

75. Crane v. Waggoner, 27 Ind. 52, 
89 AmD 493. 

76. Ellerson v. Westcott, 88 Hun 
389, 34 NYS 813, 2 NYAnnCas 118 
{rev on other grounds 148 N. Y. 149, 
42 NE 540]. 

77. On distribution of proceeds of 
sale see infra §§ 854-857. 

78. See supra § 213. 


79. See supra § 215. 
80. . S—Towle v. Pullen, 238 
Fed. 107, 151 CCA 183; Highland 


Park Mfg. Co. v. Steele, 232 Fed. 10. 
146 CCA 202 [aff 212 Fed. 972, and 
mod 235 Fed. 465, 149 CCA 11]. 

Ala.—Whitehead v. Boutwell. 117 S 
623; Henderson v. Stinson, 207 Ala. 
365, 92 S 453; Winsett v. Winsett, 
203 Ala. 373, 88 S 117; Ford v. Bord- 
ers, 200 Ala. 70, 75 S 398. 

Ark.—Lester v. Kirtley, 83 Ark. 
554, 104 SW 213. 

Colo.—Packard Vv. King, 3 Colo. 211. 
SH aR vy. Madden, 40 Conn. 

Fla.—Farrell v. Forest BAN Co. nis 
Fla. 191, 74 S 216, 1 ALR 2 

Ga.— Griffin v. Griffin, 153 Ga. 547, 
113 SE 161. 

Ill.—Arnold v. Arnold, 308 Ill. 365, 


139 NE 592; Longshore v. Longshore, 
200 Ill. 470, 65 NE 1081; King v. 
Cooper, 134 Ill. 183, 24 NE 1768; 


Rhodes v. Rhodes, 78 Ill. A. 117. 
Ind.—Cravens v. Kitts, 64 Ind. 581; 

Milligan v. Poole, 35 Ind. 64. 
Kan.—Advance-Rumely Thresher 

Co. v. Judd, 104 Kan. 757, 180 P 763. 


Ky.—Flatt v. Flatt, 189 Ky. 801, 
225 SW 1067. 
La.—Tyler v. Lewis, 148-La. 229, 


78 S 477. 
Mich.—Schultz v. Dennison, 159 
ree 259, 123 NW 1094, 25 LRANS 


Miss.—Walker  v. 84 
Miss. 392, 36 S 450. 

Mo.—Davidson vy. I. M. Davidson 
Real Hst., etc., Co., 249 Mo. 474, 155 
SW 1; Budde v. Rebenack, 137 Mo. 
179, 38 SW 910; Martin v. Martin, 
218 Mo. A. 617, 266 SW 336; Coffman 
v. Gates, 110 Mo. A. 475, 85 SW 657; 
Caldwell v. Wright, 88 Mo. A. 604; 
Herchenroeder v. Herchenroeder, 75 


Williams, 


[47 C.J.] 459 


purchaser, plaintiffs could not insist that defendants 
pay into court in the partition action the amount re- 
ceived from the purchaser.‘ * 
Relief against one codefendant. 
been intimated that a claim for incidental relief 
may not be entertained if it is against one only of 
several defendants, ‘® 


Although it has 


there is authority to the con- 


[§ 478] b. Adjustment of Claims and Equities be- 
tween Parties in General’’—(1) General Rule. 
a suit for partition in a court of equity,’® or in a 
court authorized to exercise equitable power in such 
proceeding,*® it is a general rule that all equities and 
conflicting claims existing between the parties and 
arising out of their relation to the property to be 
partitioned,®°® including the enforcement of a trust 


In 


Mo. A. 283. 

Nebr.—Lynch y. Lynch, 18 Nebr. 
586, 26 NW 390. 

Nev.—Dall v. Confidence’ Silver- 


Min. Co., 3 Nev. 531, 938 AmD 419. 

N. J.—Hanneman vy. Richter, 63 N. 
J: Wa. 153,53) Av lt%. 

N. Y.—Warfield v. Crane, 4 Abb. 
Dec. 525, 4 Keyes 448; Grody v. Sil- 
verman, 222 App. Div. 526, 226 NYS 
468; Moses v. Moses, 170 App. Div. 
211, 155 NYS 1066; Kaiser v. Adami, 
37 Mise. 204, 75 NYS 195; Evarts v. 
Woods, 6 NYS 200; Matter of Howe, 1 
Paige 124, 19 AmD 395. 

N. C.—Simmons vy. Hendricks, 43 
N. C. 84, 55 AmD 439. 

97 he Miller v. Peters, 25 Oh. St. 

Or.—Murray v. Murray, 107 Or. 121, 
23 ee 409" 

S. C.—Green v. Cannady, 77 S. C. 
193, 57 SE 832; McCreary v. Burns, 
MESS Ontos 

Tex.—Hanrick v. Gurley, 93 Tex. 
458, 54 SW 347, 55 SW 119, 56 SW 


330 [mod (Civ. A.) 48 SW 994]; Gray 
v. King, 39 Tex. 616; Ker v. Paschal, 
1 Tex: Unrep: Cas. 692; Burns v.- 


Nichols, (Civ. A.) 207 SW 158; Bark- 
ley v. Stone, (Civ. A.) 195 Sw 925, 
926 [quot Cyc]; Campbell v. Camp 
belt (¢(Civae As) 145 SW 638; Moore v. 
Moore, (Civ. A.) 31 SW 532. 

Vt.—Piper v. Farr, 47 Vt. 721. 

Va.—MecCoy v. McCoy, 105 Va. 829, 
54 SE 995. 

Eng.—Story v. Johnson, 2 Y. & C. 
Exch. 586, 160 Reprint 529. 

Ont.—Mastron v. pHs 58 ‘Ont. EL. 
251, [1926] 1 DomLR 767 

fal Although the action is at law, 
under the statute the court can there- 
in adjust the equities of the parties 
to the same extent that a court of 
equity might under a like state of 
facts. Peek v. Woman’s Home Mis- 
sionary Soc., 293 Ill. 337, 127 NE 760. 
But see Greenup Wi Sewell, 18 Ill. 58 
(holding that, in statutory partition, 
which is strictly a proceeding at law, 
equitable claims cannot be deter- 
mined). 

{[b] TIllustrations.—(1) Where an 
agreement between two tenants in 
common of an olive ranch provided 
that one of them should pay the other 
a certain sum for failure to plant 
certain trees, but the promisor be- 
gan a suit for partition, thereby put- 
ting it out of his power to fulfill the 
contract, he should be charged on 
partition with that sum, with in- 
terest from the date of the commence- 
ment of the suit. Hayne v. Gould, 54 
Fed. 951. (2) One of such tenants 
who agreed with his cotenant to give 
his whole time and attention to the 
cultivation of the ranch, and who 
afterward enforced a partition, 
should be charged with one half the 
profits in real estate dealings car- 
ried on by him while the agreement 
was in force, and causing his absence 
from the ranch for considerable peri- 
ods of time. Hayne v. Gould, supra. 

[c] In Pennsylvania, under Act 
(1832) § 46, providing that on par-. 
tition the share of any tenant for life 


460 [47 C.J5.] 
between the cotenants,*! the equalization of advance- 
ments made to them as heirs of the deceased owner, *? 
and an accounting for rents and profits,** improve- 
ments,** and other advances or expenditures made 
for the benefit of the common property,®® may be 
adjusted; and such adjustment ordinarily should be 
made before a sale of the property;*® but where the 
court determines the rights of the parties so far as 
such rights can be determined before the report of 
commissioners to make partition,®’ or before a sale 
where partition in kind is impossible,®® it is proper 
for the court to reserve by its .decree’® the adjust- 
ment of the equities between the parties until after 
the report or sale.°° The maxim of equity that he 
who seeks equity must do equity®! has been applied 
to partition proceedings, and pursuant to such maxim 
partition will be granted only on equitable terms, 
when it seems to the court that such terms should be 
imposed.°? 

Relief as between codefendants. It has been held 
that, where plaintiffs have been adjudged to have 
no right to partition, the court may determine a con- 
troversy arising between codefendants as to the 
validity of a deed to the property executed by one to 
shall remain a charge on the land or 
other land, where there are life ten- 
ants other than the widow of dece- 
dent whose estate is the subject of 
partition, the court may secure the 
widow’s interest and the other life 
interests on the real estate out of 
which they grow, or on other real 
estate, in its discretion. Martin’s 
Bst:, 1 Chest. Co. 512 [cit Field’s Hst., 


14 Phila. 304]. 
81. Rozier v. Griffith, 31 Mo. 171. 
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ward conveyed to defendant. 
brother also acted as administrator } Eq. 
of his mother’s estate, 
accounted for her estate, or for mon- 
eys collected for it. 
plaintiff could not, 
ceedings against defendant, to which 
-no representative of complainant’s 
mother or brother was a party, obtain 
an accounting of the estate of com- 
plainant’s mother, or have complain- 
ant’s distributive share of that estate 


in partition pro- 


[§§ 478-479 


the other.®8 

[§ 479] (2) Limitations of Rule.°* The power of 
the court to adjust equities and conflicting claims on 
partition®® is subject to some lmitations.°® The 
court cannot adjudicate the rights and liabilities of 
persons who are not parties to the action,®* but the 
absence of necessary parties in interest as to a part 
of the property, ownership of which is disclaimed by 
respondents, does not preclude determination of the 
fact of joint ownership between claimants and re- 
spondents in the remainder.®® 

Claims not relating to common property. <A fur- 
ther limitation of the rule®® issthat such equities and 
claims cannot be adjusted when they do not relate 
to the common property. Purely legal claims set 
up by defendants in a eross bill, but not connected 
with the subject matter of the suit, cartot be adjudi- 
cated.” However, the disclosure in the complaint of 
an equitable or other cause of action which cannot be 
entertained in partition does not preclude plaintiff 
from securing such relief as his other allegations 
warrant.? 

Removal of growing timber. A court of equity 
has no power to permit the cutting and removal of 


The | 878; Hanneman v. Richter, 63 N. J. 
758, 756, 53 A 177; Adkins v. 
and never | Adkins, 117 Va. 445, 85 SE 490. (2) 


“No authority is cited to sustain 
this attempt to use a partition suit 
as a means of adjusting personal de- 
mands between the parties which 
have no relation to the land or pro- 
ceeds thereof to be divided in the suit. 
I do not mean to recognize or apply, 
beyond the absolute requirements of 
this particular case, any rule which 


It was held that 


82. See infra § 487. imposed as a lien on _defendant’s in- 
83. See infra §§ 488-496. terest in the land. Cole v. Cole, 69 
84. See infra §§ 497-511. IN iiial 1G ey BI) DEN Se), 
85. See infra §§ 480-486. 98. Smith v. Duvall, 201 Ala. 425, 
86. Whitehead v. Boutwell, (Ala.) | 78 S 803. 
PG S623: 99. See supra § 478. 
87. See infra § 550 et seq. BE a 200 Ala. 
88. See infra § 656 et sed. 10; td S398 
89. See also supra § 43 —_*t 2 3305 
90. Masters v. Masters, 325 Ill.| 88 NE 829; Crane v. Stafford, 217 Ill. 
429, 156 NE 481; Crowe v. Kennedy, | 21, 75 NE 424; Jeffers v. Jeffers, 139 
2724 Til 526, 79) NE. 626; Tll. 368, 28 NE 913. 

91. See Equity ea WP Ind.—Heppe v. Heppe, 85 Ind. A. 
92. Ventre v. Tiscornia, 23 Cal. A. | 39, 152 NE 293 [transf 149 NE 890]. 
598,188 P 954;. Stevens v. Pels, 191 La.—Prichard v. McCranie, 160 La. 
Towa 176, 175 NW 303; Flatt v. Flatt, | 605, 107 S 461; Faure v. Faure, 117 

189 Ky. 801, 225 SW 1067; Barrell v.| La. 204, 41 S 494. 


Barrell, 25. News. cds lis. 

fa] Illustration.—Where a will di- 
rected certain charges to be made 
against specific portions of the estate 
devised to complainants, and directed 
the rest of the estate to be divided 
equally between complainants and 
others, partition of the residuary es- 
tate will be granted complainants 
only on condition that the benefit of 
the charges which the will directed 
to be made against complainants be 
secured to their codevisees; and 
this will be done by charging on com- 
plainants amounts to which their 
codevisees are entitled under the di- 
rections of the will. Barrell v. Bar- 


nelle 2oeN. J. Bg. 173: 

93. ee wer v. Arn, 187 Mo. 165, 86 
Sw 19 

94. Seni tian of title to prop- 


erty see supra §§ 432-434. 

95. See supra § 478. 

96. See cases infra notes 97-4; 
and passim § 480 et seq. 

97. Miller v. Miller, 266 Ill. 522, 
107 NE 821; Perkins v. Goddin, 111 
Mo. A. 429, 85 SW 936; Cole v. Cole, 
69 N. J. Eq. 3, 59 A 895; Hanneman 
WaRLCNter, Gor INE OO Le Toy Da cA wll eile 
Skillin v. Central Trust Co., 80 App. 
Div. 206, 80 NYS 188. 

fa] Tllustration.—Land descended 
to plaintiff and his brother as heirs 
of their mother. The brother con- 
veyed his interest to one who after- 


Mass.—Moseley  v. 240 
Mass. 22, 132 NE 418. 

Minn.—Leach v. Leach, 167 Minn. 
489, 209 NW 636. 


Moseley, 


Miss.—Cox v. Kyle, 75 Miss. 667, 
23 S- 518: 

N. J.—Hannemansv. Richter, 63 N. 
Jk M854 5S Am Ti. 

Tenn.—Johnson vy. Johnson, (Ch. 
A.) 53 SW 226. 


Tex.—Ker v. Paschal, 1 Tex. Unrep. 


Cas. 692. 

Va. . Adkins, 117 Va. 445, 
85 SE 490; Stuart v. Coalter, 4 Rand. 
(25 Va.) 74, 15 AmD 7381. 

[a] Power of the probate court in 
a partition proceeding to determine 
all matters of accounting between the 
parties, under Gen. L. c 241 § 25, is 
limited to such matters as have ref- 
erence to the land to be partitioned, 
and which grow out of the relation of 
the ténants as part owners, and does 
not extend to the taking of accounts 
between owners which result from 
other relations, or from a contract 
pertaining to matters other than the 
common land. Moseley v. Moseley, 
240 Mass. 22, 132 NE 418. 

[b] Adjustment of personal de- 
mands.—(1) Controversies growing 
out of general indebtedness of co- 
tenants to each other, having no re- 
lation to the common property, can- 
not be adjudicated. Baltimore v. 
New Orleans, 45 La. Ann. 526, 12 S 


would tend to fetter this court, when 
parties litigant are before it, in ad- 
justing all the equities between the 
parties, so as to accomplish complete 
justice between and among them. 
3 In the case of a partition suit, 
without other incidents, the object 
is simply to effect a division or a dis- 
tribution of property which is owned 
jointly by the parties to the suit. 
There is no debt from one to the 
other in such a case. To allow all 
parties in a partition suit, perhaps 
ten or twenty tenants:in common, to 
use the suit to settle their various 
legal and equitable claims inter sese 
would add enormously to the delays 
and complexities of litigation.” Han- 
neman v. Richter, supra. (3) In an 
action between heirs for a partition 
and an accounting, complainant is not 
entitled to a credit for money loaned 
to defendants. Severy v. McDougall, 
190 Ill. A. 193..°_€4)" A claim for money 
by one codwner against another, in 
which all the coédwners are not con- 
cerned, cannot be injected into the 
action for partition, not being inci- 
dental thereto. Baltimore v. New Or- 
leans, supra. (5) Where cotenants of 
real estate are judgment creditors of 
other cotenants, but there is nei- 
ther allegation nor proof that they 
are creditors of all, a decree approv- 
ing the application of the entire 
proceeds of a sale of such property 
in partition, to such judgment credi- 
tors, on the ground “that the other 
cotenants [are] indebted to 
complainants,” is error. Cox v. Kyle, 
75 Miss. 667, 23 S 518. 

2. Tribble v. -Wood, 186 Ala. 329, 
65 S 73. se 

[a] For example, in*a suit to par- 
tition the north half of a tract of 
land, a cross bill for compensation 
for a breach of warranty in a con- 
veyance by complainants to defend- 
ant of an interest in the south half 
of the same tract cannot be main- 
tained. Tribble v. Wood, 186 Ala. 
J29 Coe SNiloT 

3. Hoffman v. Ross, 25 Mich. 175; 
Cole v. Cole, 69 N. J. Eq. 3, 59 A 895. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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timber growing on the land to be partitioned, in ad- 
vanee of determining the relative interests of the 
cotenants, at least where it is not Bbeoluvaly neces- 


sary in order to prevent great loss.* 


[§ 480] c. Accounting for, or Repayment of, Ad- 
The court has jurisdic- 
tion on partition to order an accounting for advances 
made by one ecotenant for the care or benefit of the 
common property,® such as advances for repairs? 
or for the protection of the title to the property,§ 
as by the purchase of an outstanding title or adverse 
So payments for insurance on the property 


vances°—(1) In General. 


elaims.?® 


4 Provident Life, etc., Co 
Wood, 96 W. Va. 516, 123 SE 276, 41 
ALR 570. 

5. Cross references: 

Accounting for rents and profits see 
infra §§ 488—496 

Allowance for improvements see in- 
fra § 497-511. 

Contribution between tenants in com- 
mon generally see Tenancy in Com- 
mon [38 Cyc 53 et seq]. 

Repayment of advances from_ pro- 
ceeds of partition sale see infra §§ 
rae 

U. S.—McClintock v. Fontaine, 

15 Fed. 448. 

Ala.—Bozone v. Daniel, 39 S 774; 
Marshall v. Marshall, 86 Ala. 383, 5 
S 475. 

Cal.—_Goodenow v. Ewer, 16 Cal. 
461, 76 AmD 540; Rich v. Smith, 26 
Cal. A. io. 148) Pub5As: 

Colo. Sea Ve. Kine os Colon 211. 

Ill.— Poulter v. Poulter, 193 Ill. 641, 
61 NE 1056; Carter v. Penn, 99 ml. 
390s “Pigs v. Carroll, .89. Jl. 2053 
Haberstitch v. HBlliott, 91 Till. A. 662 
[rev on other grounds 189 Ill. 70, 
59 NE 557]. 

Ind.—Green v. Brown, 146 Ind. 1, 
44 NE 805; Kepler vy. Kepler, 2 Ind. 


363. 
Iowa.—Finch vy. Garrett, 102 Iowa 
381, 71 NW 429. 
Ky.—Sneed vy. Atherton, 6 Dana 276, 
32 AmD 70. 
La.—Czarnowski’s Succ., 151 La. 
Gili & 


754,.92 S 325. 

Md.—Warfield v. Banks, 11 
J. 98; Warfield v. Warfield, 5 Harr. 
& J. 459. Ree 


Mich.—McCamman _v. 
Mich. 435, 127 NW 329. 

Miss.—Walker v. Williams, 84 
Miss. 392, 36 S 450; Saxon v. Ames, 
47 Miss. 565. 

Mo.—Gunn v. Thruston, 130 Mo. 
339, 32 SW 654; Rozier v. Griffith, 
31 “Mo. 5 ys We Coffman v. Gates, 110 
Sie. AAS, 85> SW 657; Burnes. v. 
Porter, 82 Mo. A. 66; Herchenroeder 
v. Herchenroeder, 75 Mo. A. 283. 

Nebr.—Schick v. Whitcomb, 68 
Nebr. 784, 94 NW 1023; Hanson v. 
Hanson, 4 Nebr. (Unoff.) 880, 97 
NW 23. 

N. Y.—Bogardus v. Parker, 7 How 
Pr 305. 

Oh.—Wachenheimer v. Standart, 
LROn Cir, (Ct. 693, 8° Oh. Cir: Dec: 
328; Courter v. Courter, 7 OhS&CP 
527, 7 OhNP 154; Boyer v. Boyer, 7 
OhS&CP 525, 7 OhHNP 153 
Sh ane ae v. Evans, 1 Heisk. 
Bi. 

Tex.—Hanrick v. Hanrick, 110 Tex. 
59,173 SW 211, 214 SW 321 [rev (Civ. 
A.) 139 SW 721]; Hanrick v. Gurley, 
93 Tex. 458, 54 SW 347, 55 SW 119, 56 
SW 330 [mod (Civ. A.) 48 SW 994]; 
Moore v. Moore, 89 Tex. 29, 33 SW 
217; Gray v. King, 39 Tex. 616; Haley 
v. Gatewood, 74 Tex. 281, 12 SW 25; 
Ker v. Paschal, 1 Tex. Unrep. Cas. 
692; Simpson v. Texas Tram, etc., 
'Co., 324" Tex, Civ. “AS 362; 59 SW Sil; 
Shiner v. Shiner, 14 Tex. Civ. A. 489, 
40 SW 439; Albrecht v. Albrecht, 
(Civ. A.) 35 SW 1076. 

Wash.—Blackwell  v. 
IWiaish. O01 03 P- 317. 

W. Va.—James v. James, 77 W. Va. 
229, 87 SE 364. 

Wis.—Tucker v. Whittlesey, 74 
Wis. 74, 41 NW 535, 42 NW 101. 

Ont.—Filman v. Filman, 15 Grant 


é 


Davis, 


McLean, 9 
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Ch. 643. 

{a] Tllustrations.—(1) Where a 
suit for the partition of an olive 
ranch was brought by one tenant in 
common, who, pending the suit, in- 
curred necessary expenses in caring 
for the ranch, the cotenant should be 
charged with one half such expenses, 
with interest from the time of the 
respective payments, although he had 
given notice that he would not be re- 
sponsible for running expenses. 
Hayne v. Gould, 54 Fed. 951. (2) 
Expenses for light and water and 
for repairs to a stove during the joint 
occupancy of property by heirs, be- 
ing for the joint account, should be 
jointly paid. Czarnowski’s Succe., 151 
a, 754, 92 S 825. (3) In partition 
between joint owners of live stock, 
where it appeared that defendant by 
eontract was chargeable with the 
care thereof, but that plaintiff had 
obtained possession by a writ of se- 
questration, it was error to tax 
against. defendant the total expense 
of keeping the stock while such writ 
Wee in force. Gray v. King, 39 Tex. 

16. 
_[b] Rights of purchaser at judi- 
cial sale.-—Where one cotenant pur- 
chased the common. property at a 
trustee’s sale and sold the timber 
growing on the land so purchased for 
money which was used in discharg- 
ing debts against the common prop- 
erty, the court, in a partition suit, 
should allow the purchaser from such 
cotenant the sum so received and ex- 
pended..in discharging such encum- 
brances. Gilchrist Fordney Co. v. 
FEzelle, 141 Miss. 124, 106 S 269, 

7. Goodenow v. Ewer, 16 Cal. 461, 
76 AmD 540; Sharp v. Zeller, 114 La. 
549, 38 S 449; Adams v. Bristol, 126 
App. Div. 660, 111 NYS 231 [aft 196 
N. Y. .510<mem, 89 NE 1095 mem]; 
Obecny v. Goetz, 116 App. Div. 807, 
102 NYS 232; Blackwell v. McLean, 
9 Wash. 301, 87.P 317. See Czarnow- 
Skis Suce;, U5, La. V54, 9295S 325 Can 
heir who occupied a house of the 
succession for two years free of rent 
should bear the expense of repairing 
the furnace and wires). 

Improvements on property see in- 
fra §§ 497-511. 

8. McClintock v. Fontaine, 119 
Fed. 448; Hanrick v. Gurley, 93 Tex. 
4h8, 54 Sw. 347,65. SW . 119; 66 SW 
330; Blackwell v. McLean, i) ‘Wash. 
Bao eave Ge 

[a] Expenses of litigation.—(1) 
In partition between heirs, one who 
had paid costs of litigation in es- 
tablishing title in the estate is en- 
titled to contribution from the others, 
although he ousted them from pos- 
session under an unfounded claim 
that he was the sole heir, with ca- 
pacity to inherit. Hanrick v. Gurley, 
93 Tex. 458, 54 SW 347, 55 SW-119, 
56 SW 330 [mod (Civ. A.) 48 SW 994]. 
(2) Where an heir of a tenant in 
common brought partition, the other 
tenant was entitled to counterclaim 
for contribution to the expenses in- 
curred in defending the title to the 
land. McClintock v. Fontaine, 119 
Hedy. se" en ve Paschal, 1) Dex: 
Unrep. Cas. 692. 

Payment of liens and encumbranc- 
es: 

Generally see infra § 482. 
Lien for taxes or assessments see 

infra § 483. 
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may be allowed if for the benefit of all the tenants.?? 
But advances,!! as for insurance,1? made for the 
benefit of one cotenant are not allowable, although, 
on the other hand, it has been held that an heir might 
be entitled to contribution for moneys paid by him 
for the benefit of himself and the other heirs, al- 
though it did not relate to the common property. 

Services of cotenant. 
made to a tenant in common for his services as at- 
torney for all the tenants where no contract is made 
for remuneration and the services were rendered by 
him as one member for all the members of the same 


No allowance should be 


9. Sneed vy. Atherton, 6 Dana 
(Ky.) 276, 32 AmD 70; McCamman 
v. Davis, 162 Mich. 435, 127 NW 329; 
James v. James, 77 W. Va. 229, 87 
SE 364. 

[a] Illustration.—One of the de- 
fendants filed a plea averring the 
existence of tax deeds, praying that 
the holders thereof should be made 
parties defendant. Pending the plea 
complainant purchased the tax titles 
and procured an abstract for the use 
of the court. It was held that the 
court in decreeing partition properly 
reimbursed complainant for the cost 
of purchasing the tax titles and the 
abstract. McCamman vy. Davis, 162 
Mich. 435, 127 NW 329. 


Re Sharp v. Zeller, 114 La. 549, 

eT. Weiss v. Borders, 200 
Ala. 70, 75 S 398. 

Ill.—Rolofson vy. Malone, 315 Til. 
275, 146 NE 169. 

La. —Prichard v. McCranie, zc0 La. 
605, 107 S 461. 


Mich.—Nott v. Gundick, 216 wee 
217, 184 NW 864. 

N. Y.—Clapp v. Hunter, 
Div. 253, 65 NYS 411. 

[a] Repairs.—Defendant was not 
entitled to an allowance for repairs 
made upon the property, not only 
without the knowledge or consent of 
plaintiff or her attorney, but also 
in defiance of her rights and for the 
sole convenience of defendant. Nott 
Lop Gundick, 216 Mich. 217, 184 NW 


[b] Support.—Reconvention for 
Support furnished minor. plaintiffs, 
in which claim all the cobwners are 
not concerned, will not lie in an ordi- 
nary partition suit. Prichard v. Mc- 
Cranie, 160 La. 605, 107 S 461. ‘ 

{[c] Funeral expenses.—A husband 
who paid the funeral expenses of his 
wife with no thought of a claim 
against the estate of the wife or,.the 
estate of the wife’s mother was not 
entitled to credit therefor, the pay- 
ment being voluntary Rolofson. Vv. 
Malone, 315 Ill. 275, ia¢ NE 169. 

12. Fenton Vv. Miller, 116 Mich. 
45, 74 NW 384, 72 AmSR 502; Clapp 
v. Hunter, 52 ‘App. Div. 253, 65 NYS 
411; Harvey v. Kelleher, 36 ‘App. Div. 
201, 56 NYS 889. 

[a] Tllustrations.—(1) Insurance 
paid by a cotenant in possession is 
not a proper charge against the ten- 
ant out of possession, where it does 
not appear that the insurance inured 
to the benefit of the latter. Fenton v. 
Miller, 116 Mich. 45, 74 NW 384, 72 
AmSR 502. (2) Since improvements 
on, the premises belong to the coten- 
ant occupying them, it is error to al- 
low such tenant for insurance paid 
on the property, as such payment 
could not have been any benefit to her 
cotenants. Clapp v. Hunter, 52 App. 
Div. 253, 65 NYS 411. (3) Where 
policies of insurance on the property 
were taken out by a tenant in his 
own name,:and were therefore inef- 
fectual to insure the interests of the 
cotenants, insured is not entitled to 
credit for the premiums paid by him. 
Harvey v. Kelleher, 36 App. Div. 201, 
56 NYS 889. 

13. Hanrick v. Gurley, 93 Tex. 
458, 54 SW 347, 55 SW 119, 56 SW 
330 [mod (Civ. A.) 48 SW 994]. ‘ 
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family.'* Nor is a tenant in common entitled to an 
allowance for his personal services in the manage- 
ment of the property, renting the same, and collect- 
ing the rents.*® 

Advances by executors. Where a will provided 
for advances to be made to minor devisees by the 
executors as trustees, the court has no power on par- 
tition to charge the shares of such devisees with the 
advances.?® 

Who may question allowance. In partition be- 
tween heirs, the grantees of any of them cannot com- 
plain of an adjustment of an heir’s expenditures for 
the benefit of the estate, provided it is just as be- 
tween him and their grantors.** 

[§ 481] (2) Payment of Purchase Money. Where 
one cotenant has paid more than his proportion of 
the purchase price of the land, he is entitled on par- 
tition to an accounting therefor.t® So where a wid- 
ow holds property purchased at the administrator’s 
sale, in trust for the heirs, subject to her unassigned 
dower, she is entitled to reimbursement from them 
for the amount of her outlay.?? 

[§ 482] (3) Payment or Assumption of Liens and 


14. Shipman v. Shipman, 65 N. J. 
Eq. 556, 56 A 694. 

15. Goodenow v. Ewer, 16 Cal. 461, 
76 AmD 540. 

16. Shiner v. Shiner, 14 Tex. Civ. 
A, 489, 15 Tex. Civ. A. 666, 40 SW 439. 

Lv.) Hanrieky! v. Gurley, 93 Tex. 
458, 54 SW 347, 55 SW 119. 56 SW 330 | Ill. 


148 P 545. 


114; 


PARTITION 


Cal.—Rich v. Smith, 26 Cal. A. 775, 


Colo.—Packard’v. King, 3 “Colo. 211. 
Ga.—Arnett v. Munnerlyn, 71 Ga. 


Tll.—Carter v. Penn, 
Illinois Land, etc., Co. v. Bonner, 9i 


Illinois Land, 


£§§ 480-483 


Encumbrances2°—(a) In General. A tenant in com- 
mon who has paid or assumed liens or encumbrances 
on the property is entitled on partition to a pro- 
portionate reimbursement therefor from the other 
tenants.24_ But a cotenant of decedent’s land is not 
entitled to charge against it the amount of a mort- 
gage thereon which was assigned to him after he had 
paid it, as administrator, from the funds of the es- 
tate.22 And the circumstances may be such as to 
render inequitable a claim to have a payment made 
to discharge an encumbrance taken into account in 
the apportionment of the property.?* A plaintiff 
who has received more than~his share of the rents 
and profits cannot complain that the court failed to 
pass on the question whether defendant was enti- 
tled to credit for payment of a mortgage on the 
premises.” 

[§ 483] (b) Taxes and Assessment8.2° The right 
of a cotenant on partition to an accounting for, 
and proportionate reimbursement of, moneys paid to 
discharge liens?°® includes an accounting for money 
advanced to discharge taxes and assessments on the 
property.*7 On partition between heirs, it is no ob- 


tition. -Craig v. Craig, 8-S. C. Hq. 102. 

22. Hauvey v. Kelleher, 36 App. 
Div. 201, 56 NYS 889. 

23. Lewis v. Lewis, 114 Iowa 399, 
87 NW 280. 

{a]. Illustration—Where it ap- 
peared that plaintiff's grantor, who 
was her husband, and defendant, his 


Dees 90s 


Cte —COu Ve 


[mod (Civ. A.) 48 SW 994]. 

18s. Ala.—Ford v. Borders, 200 Ala. 
WOFeniD 2S oo Ss 

Cal. —Donnelly v. Wetzel, 87 Cal. A. 
741, 174 P 689. 

Ky.—Tucker v.. Tucker, Ky. Dee. 
302. 

Md.—Meryers v. East End Loan, etc., 
Assoc., 139 Md. 607, 116 A 453 


Mo.—Funk v. Seehorn, 99 Mo. A. 
587, 74 SW 445. 


Pa.—Weiskircher v. Connelly, 248 
Pa. 327, 93 A 1068. 
Tex.—Stoppelberg v. Stoppelberg, 


(Civ. A.) 222 SW 587. 

Va.—Neathery v. Neathery, 114 Va. 
650, 77 SEH 465. 

[al] Rule applied.—(1) Where A 
purchased land jointly with B and C 
but paid more than her share, and 8 
and C conveyed their interest to D, 
A was entitled to a personal judg- 
ment against B and C for the excess 
she paid over her share, in an action 
for partition, although B and C fileda 
disclaimer of any interest in the 
property and contended that they 
were not proper parties. Donnelly v. 
Wetzel, 37° Cal. A. 741, 174 P 689. 
(2) In a daughter-in- -law’s suit for 
partition, where the court properly 
decreed certain land to be community 
property of defendant mother-in-law, 
who had paid part of the purchase 
price with her own funds, it proper- 
ly charged the daughter-in-law with 
her proportionate part of the pur- 
chase money paid by defendant moth- 


er-in-law. Stoppelberg v. Stoppel- 
berg, (Tex. Civ. A.) 222 SW 587. 

19. Shoultz v. Lee, 260 Mo. 719, 
168 SW 1146. 

20. Cross references: 


Lien for advances see infra § 486. 

Mode of reimbursement see infra § 
485. 

Right of tenant paying liens to con- 
tribution from cotenants generally 
see Tenancy in Common [38 Cyc 
46]. 

Set-off or deduction as between ad- 
vances to pay encumbrances and 
other claims see infra § 515. 
21. U. S.—McClintock  v. 

taine, 119 Fed. 448. 
Ala.—Whitehead v. Boutwell, 117 S 


623. 
ai REE v. Hiller, 10 SW (2d) 


Fon- 


Bonner, 75 Ill. 315. 


Ind.—Alleman y. Hawley, 117 Ind. 


532, 20 NW 441. 

Iowa.—Parkhill  v. 142 
Iowa 534, 119 NW 689. 

Kan.—Parks vy. Snyder, 126 Kan. 
446, 268 P 814. 

EE OE v. Todd, 7 J. J. Marsh. 


Mich.—Campbell v. Campbell, 21 
Mich. 438. 

Minn.—Smalley  v. 
Minn. 450, 42 NW 852. 

Miss.—Walker v. Williams, 84 Miss. 
392, 36 S 450. 

Mo.—Grogan v. Grogan, 177 SW 
649; Holloway v. Holloway, 97 Mo. 
628, 11 SW 233, 10 AmSR 339. 

Nebr.—Lynch v. Lynch, 18 Nebr. 
586, 26 NW 390. 

N. J.—White v. Smith, 70 N. J. Ea. 
418, 62 A 560. 

N. Y.—Texido v. Merical, 132 Misc. 
764, 230 NYS 605; Bogardus v. Park- 
er, "7 HowPr 305. 

Oh.—Ward v. Ward, 9 Oh. Cir. Ct. 
454, 6 Oh. Cir. Dee. 444 

Pa.—Weiskircher vy. 248 
Pa. 327, 93 A 1068. 
ba C.—Craig Ven Graig, SoS Os Id: 

Tex.—Olschewske v. Summerville, 
43 Tex. Civ. A. 361, 95 SW 1 

Utah. —Thompson v. FR onclas: 59 
Utah 416, 204 P 516. 

Wash.—-Easly v. Easly, 78 Wash. 
0G dis Ise 200s 

[a] Rule applied.—(1) A widow 
for many years carried on a farm be- 
longing to her deceased husband, and 
brought up a family of children 
thereon. One of the family, after 
having become of age, filed a bill for 
nartition. The evidence showed that 
the widow had paid off a mortgage 
on the farm, taking an assignment 
of it to herself. It was held that, 
as between the widow and complain- 
ant, she should be compensated for 
her advances except as to the pro- 
portion which her dower rig‘ht should 
bear. Campbell v. Campbell. 21 Mich. 
438. (2) Although an annuity given 
to a wife by a will was not expressly 
charged upon the real estate, yet, 
the parties interested having treated 
it as a charge upon the estate, an al- 
lowance to the heir who had paid the 


Doggett, 


Isaacson, 40 


Connelly, 


‘annuity was made therefor upon par- 


mother, had jointly purchased the 

premises in question, on which im- 

provements were afterward made 

with funds procured by mortgage, 
and that the grantor and the other 
children lived with the mother, their 
earnings going to the common sup- 
port of all, except that the grantor 
paid off the mortgage from his earn- 
ings, plaintiff was not equitably en- 
titled to a larger interest than de- 
fendant because of such payment. 

Mapes v. Lewis, 114 Iowa 399, 87 NW 
24. McCants v. McCants, 51 S. Cc. 

503, 29 SE 387. 

25. Cross references: 

Allowance from proceeds of parti- 
tion sale see infra § 856 

Lien for taxes paid see infra § 486. 

Right of tenant paying taxes or as- 
sessments to contribution from co- 
tenants generally “see Tenancy in 
Common [388 Cyc 51]. 

Set-off or deductions as between ad- 
vances for taxes and other claims 
see infra § 517. 

26. See supra § 482. 

27. U. S.—McClintock v. Fontaine, 
119 Fed. 448; McClaskey v. Barr, 62 
Fed. 209. 

Ala.—Winsett v. Winsett, 203 Ala. 
373, 83 S 117; Johns v. Johns, 93 Ala. 
239, 9 S 419. 
atk Walker v. Eller, 10 SW (2d) 

Cal.—Rich vy. Smith, 26 Cal. A. 775, 
148 P 545. 

Ill.—Illinois Land, ete., Co. v. Bon- 
ner, 75 Il. 315; Mahoney v. Mahoney, 
65 Ill. 406; Glos v. Clark, 97 Ill. A. 
609 [rev on other grounds 199 Ill. 147, 
65 NE 135]; Rhodes v. Rhodes, 78 
oe Aan 117; Taylor v. Dawson, 65 Ill. 


Ind.—Alleman v. 
532, 20 NE 441. 

lowa.—McNamara -y. McNamara, 
167 Iowa 479, 149 NW 642; Plant vy. 
Fate, 114 Towa 283, 86 NW 276. 

Kan. Parks v. Snyder, 126 Kan. 
446, 268 P 814 Advance- Rumely 
Thresher Co. Vv. yack: 104 Kan. 757, 
OCP MiGs. 
ie snes .—Talbot v. Todd, 7 J. J. Marsh. 
oO 

Minn.—Smalley  v. 
Minn. 450, 42 NW 352. 

Miss.—Walker v. Williams, 84 Miss. 


Hawley, 117 Ind. 


Isaacson, 4 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 483-485] 


jection to the rights of a tenant in common to compel 
contribution for his payment of taxes that the pay- 
ment was made while he was administrator.** It is 
the duty of a life tenant in possession of the property 
to pay taxes and assessments ;*° and a tenant in com- 
mon who pays such taxes during the tenancy of the 
life tenant, but not after default, nor on account of 
the failure of the life tenant to pay the same, is not 
entitled to an allowance for such payment in parti- 
tion proceedings.*° So it has been held that a co- 
tenant occupying the premises should not be reim- 
bursed for water rates paid by him where such ex- 
penditure could not have added to the salable value 
of the property, and was chargeable against such 
cotenant.*+ On the other hand it has been held that 
one who acquired the interest of a life tenant in the 
entire premises and also an undivided interest in 
the remainder is entitled to be repaid amounts which, 
prior to acquiring his life estate, he paid for water 
rents in order to protect a tax lien which he held 
against the premises.*” Where defendants have had 
exclusive possession of the property, they will not be 
allowed for taxes and assessments except by way of 
offset to rents.** So the owner of land conveying an 
undivided moiety of it by warranty deed cannot, in 
partition against a subsequent grantee, require the 
latter to reimburse him for one half of the taxes 
paid while he was the exclusive owner of the whole, 
in the absence of an agreement therefor.** Nor is 
a tenant in common entitled to reimbursement for 
taxes paid where they were assessed to him alone 


392, 36 S 450. 
Mo.—Barnard v. Keathley, 230 Mo. 


for taxes. 
209, 130 SW 306; O’Donnell v. Math- 


549, 38 S 449. 


ews, (A.) 284 SW 204. 
N. J.—Flynn vy. O’Malley, 33 A 
402; Nugent v. King, 97 N. J. Eq. 430, | tioned 


128 A 627; White v. Smith, 70 N. J. 
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proceedings claims for disbursements 
Sharp v. Zeller, 
(2) So it has been held 
that a party wrongfully in possession 
of the property sought to be parti- 
is entitled to 
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on the supposition that he was sole owner, since such 
payment did not inure to the benefit of his coten- 
ants.°° 

[§ 484] (4) Allowance of Interest.*® Interest on 
the amount of payments made for the benefit of the 
common property is allowable,*? although such allow- 
ance has been denied in some cases or under special 
circumstances.?® In some cases where interest was 
allowed it was computed from the commencement of 
the action,®® while in others it was allowed only from 
the date of the entry of judgment determining the 
right to reimbursement.*® Where a widow was ad- 
judged entitled to reimbursement from the heirs of 
the amount paid by her for the property purchased 
at the administrator’s sale, she was held entitled to 
interest on such amount from the date of the pur- 
chase.*+ 

[§ 485] (5) Establishment and Enforcement of 
Rights.42 The statute of limitations operates upon 
the claim of a tenant in common on partition for re- 
imbursement of expenditures made for the benefit of 
the property,*® and where he repudiates the existence 
of the cotenancy, the statute begins to run from the 
time of such repudiation.*# On the other hand it has 
been held that, where the tenant does not ask for a 
personal judgment on his claim for reimbursement, 
but seeks to have such claim made a charge against 
the shares of his cotenants, the statute has no 
application.*®> Laches in the assertion of a right to 
reimbursement cannot be imputed until such right 
comes into existence.*® Where an accounting be- 


655 NE V135])" Dalboti v4 foddyt-s. a: 
Marsh. (Ky.) 456; Gurley v. Hanrick, 
(Civ. A.) 1389 SW 721 [rev on other 
grounds 110 Tex. 59, 173 SW. 211, 
214 SW 321]. 

fa] Tllustrations.—(1) Where de- 


114 La. 


recover taxes 


Hq. 418, 62 A 560. 

Oh.—Ward v. Ward, 9 Oh. Cir. Ct. 
454, 6 Oh. Cir. Dec. 444. 

S. C.—Barnes v. Rodgers, 54 S. C. 
TUS SLUOSE 885. 

Tex.—Hanrick v. Gurley, 93 Tex. 
458, 54 SW 347, 55 SW 119, 56 SW 
330; Olschewske v. Summerville, 43 
Tex= Civ, A-361,°95 SW 1; _Kalteyer 
v. Wipff, (Civ. A.) 65 SW 207. 

Wash.—Leake v. Hayes, 13 Wash. 
213, 43 P 48, 52 AmSR 34. 

[a] Street assessments.—Where 
one of several joint owners has vol- 
untarily paid several installments of 
a street assessment against the com- 
mon property, an account should be 
taken of such payments and the same 
charged to all the joint owners pro- 
portionally. Ward vy. Ward, 9 Oh. 
Cir. Ct. 454, 6 Oh. Cir. Dec. 444. . 

{[b] Payment by one remainder- 
man of taxes imposed on the land 
during the life of the life tenant may 
be under such circumstances that the 
interest of the other remaindermen 
may be charged with their propor- 
tion thereof on partition. Mateer v. 
Jones, (Tex. Civ. A.) 102 SW 734. 

[c] Payment to protect homestead 
and dower rights.—In partition, a 
doweress, before assignment, who 
paid taxes, may be reimbursed there- 
for, although such expense was not 
chargeable to her, she being entitled 
to pay it to save her homestead and 
dower rights. Grogan v. Grogan, 
(Mo.) 177 SW 649. 

[ad] Redemption from tax sale.— 
One entitled to partition is entitled 
in the final distribution to reimburse- 
ment for the redemption of the prop- 
erty from a tax sale. Price v. Ewell, 
169 Iowa 206, 151 NW 79. 

fe] In Louisiana (1) it has been 
held that, where plaintiffs sued to be 
recognized as joint owners and for a 
partition, and the judgment ordered 
defendant to account for rents, he is 
not estopped to set up in the partition 


Fi 


a 


paid, but only on the property in con- 
troversy, and then only after reason- 
ably certain proof of payment of 
them. Anderson v. Shaw, 131 La. 662, 
60 S 50. (3) On the other hand it 
has been held that, under Rev. Civ. 
Code arts 1242, 1249, collation can- 
not be exacted in partition among co- 
owners, and that a claim in recon- 
vention for taxes paid on the property 
by a cotenant is against each coten- 
ant individually, and is not allowable. 
Prichard v. McCranie, 160 La. 605, 
107 S 461 

28. Hanrick v. Gurley, 93 Tex. 458, 
54 SW 347, 55 SW 119, 56 SW 330 
[mod (Civ. A.) 48 SW 994]. 

29. See Estates § 93. , 

30. Booth vy. Booth, 114 Iowa 78, 
86 NW 51. 

31. Clapp v. Hunter, 52 App. Div. 
258. 65 NYS 411. 

32. Peerless Candy Co. v. Kessler, 
123 Misc. 735, 205 NYS 883. 
Ars McClaskey v. Barr, 62 Fed. 

Set-off of mutual claims see infra 
§§ 513-517. 

34. Simpson v. Texas Tram, etc., 
Co., 24 Tex. Civ. A. 362, 59 SW 811. 


35. O’Hara v. Quinn, 20 R. I. 176, 
SoA, : 
§ tt On rents and profits see infra 


91. 
Nei U. S.—Hayne v. Gould, 54 Fed. 

Mich.—Campbell v. Campbell, 21 
Mich. 438. 

Mo.—Shoultz v. Lee, 260 Mo. 719, 
168 SW 1146. 

N. J.—White v. Smith, 70 N. J. 
Eq. 418, 62 A 560. 

N. Y¥.—Clapp v. Hunter, 52 App. 
Divsiad sy. Oo NY Susi o 

[a] Where one of the parties has 
paid taxes on the property, he is 
entitled to lawful interest on such 
amount. . White v. Smith, 70 N. J. 
Eq. 418, 62 A 560. 

385,. Glos, vi. Clark, 97, TL, .A., 609 
[rev on other grounds 199 Ill. 147, 


fendant prays an accounting because 
of the payment of taxes and assess- 
ments and improvements on the lots, 
a decree authorizing an accounting 
will not be disturbed because of re- 
fusal of interest, where it presents 
an equitable settlement of the contro- 
versy, and it does not appear that the 
delay of payment has been excessive. 
Glos v. Clark, 97 Ill. A. 609 [rev on 
other grounds 199 Ill. 147, 65 NE 
135]. (2) On decreeing partition of 
land between tenants in common, it 
is erroneous to allow current inter- 
est on the amount paid by one of 
them for taxes. Talbot v. Todd, 7 J. 
J. Marsh. (Ky.) 456. 

39. Hayne v. Gould, 54 Fed. 951. 

40. Willmon v. Koyer, 168 Cal. 369. 
143 P 694, LRA1915B 961. 

41. Shoultz v. Lee, 260 Mo. 719, 
168 SW 1146. 

42. Establishment of rights as to: 
pence ents to heirs see infra § 


Improvements see infra § 510. 
Rents and profits see infra §§ 493-495. 
Pleading and proof to authorize 
relief see infra §§ 544-549. 
43. Willmon v. Koyer, 168 Cal. 369, 
143 P 694, LRA1915B 961. 


44, Willmon y. Koyer, supra. 
45. Hanrick v. Gurley, 93 Tex. 458, 
54 SW 347, 55 SW 119, 56 SW 330 


[mod (Civ. A.) 48 SW 994]. 

46. Allen-West Commn. Co. vy. Pat- 
rick, 123 Ark. 55, 184 SW 436. 

[a] Ilustration.—Plaintiff, who 
has been in possession of land, pay- 
ing over to a widow having an un- 
assigned dower interest of two 
twelfths her part of the rent, was not 
guilty of laches in failing to assert 
its claim for reimbursement where 
such right did not exist until the 
lands were sold to it by defendant 
whose remaining land was subject to 
the dower encumbrance. Allen-West 
Commn. Co. v. Patrick, 123 Ark. 55, ~ 
184 SW 436. 
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tween the parties over a long series of years is in- 
volved, the court should state the account, giving the 
items and sums credited and charged, and the facts, 
in its opinion, affording the reason therefor, so that 
the court, on appeal, can determine whether the con- 
clusion reached is justified by the law and the evi- 
dence.** 

Mode of enforcement.‘® It is proper on partition 
in kind to allow a tenant who has assumed encum- 
brances on the land compensation in property, there- 
by making a partition of the net estate.*® Where 
one tenant is adjudged entitled to contribution from 
the others for expenditures beneficial to the estate, 
he should either be compensated in land out of the 
shares which would otherwise be decreed to the oth- 
ers, or such other order should be made as will secure 
to him the amount due him before the others can 
obtain their shares of the land.°° And where por- 
tions of the land held in common were sold for taxes, 
it was held proper to deduct the quantity sold from 
the shares of those whose taxes were unpaid, in ex- 
oneration of those who have paid.®t But it has been 
held that a money judgment in favor of plaintiff for 
taxes paid by him for the benefit of defendant is un- 
authorized.°? 

Fixing time for payment. 
that a tenant in common is entitled to reimbursement 
for payments made for the benefit of the common 
property should fix a definite period within which 
such amount should be paid.°* 

Reference.®* The court may order a reference to 
hear and determine the claims of the parties,®> and 
the. order may direct the referee to ascertain and 
report as to any matters not specifically mentioned in 
the order, but incidental to matters mentioned, or re- 
lating to, or growing out of, the interlocutory judg- 
mentor appropriate to’ be provided for in the final 


47. Hanson v. Hanson, 4 Nebr. 57. 
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A decree determining, 


Kirschenbaum y. Braunstein, 
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judgment.°* The report of the referee is merely 
advisory,®? and it is not one which “determines the 
rights of the parties to a controversy, as they would 
be determined by a verdict, decision of a judge, or in- 
terlocutory judgment,” within the meaning of a stat- 
ute making such a report void if filed after the death 
of plaintiff.°* Such report will not be disturbed ex- 
cept for reasons of great weight.°° 

[§ 486] (6) Lien for Advances.°° Where, on par- 
tition, a tenant in common is adjudged entitled to 
reimbursement for advances made to discharge a 
lien, as where he has paid more than his just pro- 
portion of the taxes on the cgmmon property, or in 
satisfaction of a mortgage thereon, he is entitled to 
a lien against the shares of his cotenants for their 
proportion of the amount so paid.°t Where the 
amount found to be due was not paid for the dis- 
charge of liens on the common property, but for some 
other expenditure for the benefit of such property, 
the right to a len for the amount so expended has 
been denied in some jurisdictions,°? but affirmed in 
others.°? Where a tenant in common pays the pur- 
chase priee of the property, or more than his share 
thereof, he is entitled in partition to a lien on the 
interests of his cotenants for their share of the 
amount-paid.°* And where one tenant, under an oral 
contract for the purchase of the interest of another, 
paid him on account of the purchase price, but the 
contract was not enforceable because of the statute 
of frauds, the court, in partition, may decree that the 
amount so paid shall be regarded as secured by a lien 
on the moiety of the cotenant receiving it.°® A ten- 
ant in common is not entitled to a lien for taxes. 
paid where the rents and profits, with which he was 
not charged, exceeded the amount of the taxes.%* 

[§ 487] d. Advancements by Ancestor.°7 Al- 


“though power to determine controversies arising’ 


the portion in excess of her home- 


(Unoff.) 880, 97° NW 23. 

48. Reimbursement from proceeds 
of partition sale see infra §§ 854-857. 

Set-off of mutual claims see infra 
§§ 513-517. 

49. Easly v. Easly; 78 Wash. 505, 
PSO aw 200: 

Hanrick v. Gurley, 93 Tex. 458, 
54 SW 347, 55 SW 119, 56 SW 330 
[mod (Civ. A.) 48 SW 994]. 

51. Braker v. Devereaux, 8 Paige 
CNi yen L 2s 

52. Ker v. Paschal, 1 Tex. Unrep. 
Cas. 692; Tucker v. Whittlesey, 74 
Wis. 74, 41 NW 535, 42 NW 101. 

53. Cramer v. Wilson, 202 Ill. 83, 
66 NE 869 [aff 195 U. S. 408, 25 SCt 
94, 49 L. ed. 256]; James v. James, 
17 W. Va.'229, 87 SE 364. 

[a] Rule applied.—(1) Where the 
decree adjudged that one defendant 
owned the property, subject to the 
“lien of another defendant, to a speci- 
fied amount, for taxes and interest, 
the decree should fix a definite period 
within which such amount should be 
paid. Cramer v. Wilson, 202 Ill. 83, 
66 NE 869 [aff 195 U. S. 408, 25 SCt 
94, 49 L. ed. 256]. (2) In partition 
between coheirs, one of whom had 
obtained an outstanding title, the de- 
cree, after determining the rights of 
the heirs and fixing the amount to be 
paid by them to reimburse the pur- 
chaser of the outstanding title, 
should appoint a re easonable time 
within which the payments should be 
made or the heirs be barred from 
eg in the purchase. James 

vy. James, 77 W. Va. 229, 87 SH 364 

54. Generally see Equity §§ 7[43— 
797: References [34 Cyc 770]. 

55. Fogarty v. Stange, 101 Misc. 
89, 166 NYS 691. 

56. Fogarty v. Stange, supra. 


130 Misc. 92, 222 NYS 557. 


58. Kirschenbaum y. Braunstein, 
supra. 

59. Kirschenbaum vy. Braunstein, 
supra. 

60. Lien for: 


Improvements see infra § 511. 
Owelty see infra §§ 521-526. 
Rents and profits see infra § 496. 

61. Ark.—Walker v. Eller, 10 SW 
(2a) 14. 

Cal.—_Willmon v. Koyer, 168 Cal. 
369, 143 P 694, LRA1915B 961; Rich 
v. Smith, 26 Cal. A. 775, 148 P 545. 

Colo.—Packard v. King, 3 Colo. 211. 

Ill.—Cramer v. Wilson, 202 Ill. 83, 
66 NE 869 [aff 195 U. S. 408, 25 SCt 
94, 49 L. ed. 256]. 

Iowa.—Rider v. Clark, 54 Iowa 292, 
6 NW 271. 


Minn.—Getchell v. Freeman, 136 
Minn. 476, 162 NW 463; Fritz v. 
Ramspott, 76 Minn. 489, 79 NW 520. 


Miss.—Bennett v. Bennett, 84 Miss. 
493, 36 S 452; Walker v. Williams, 
84 Miss. 392, 36 S 450. 

N. Y.—Obecny v. Goetz, 116 App. 
Div. 807, 102 NYS 232; Bogardus v. 
Parker, 7 HowPr 305. 

Tex.—Hanrick v. Gurley, (Civ. A.) 
48 SW 994 [mod 93 Tex. 458, 54 SW 
347, 55 SW 119, 56 SW 330]. 

Utah.—Thompson v. Reynolds, 59 
Utah 416, 204 P 516. 

[a] TIllustration.—Where a_ wife 
had remained in possession of home- 
stead property, which exceeded the 
valuation allowed as a _ homestead, 
and which could be partitioned, after 
sale on foreclosure of a mortgage 
executed by her husband alone, and 
paid all the taxes assessed against 
the property, she is entitled, on par- 
tition of the property, to a lien on 


stead for its proportionate part of the 
taxes paid. Thompson vy. Reynolds, 
59 Utah 416, 204 P 516. 

62. Ark. — Clark v. Hershy, 52 Ark. 
473, 12 SW 1077. 

Til. —Haberstitch v. Elliott, 189 Ill. 
70, 59 NE 557 [rev 91 Ill. A. 662]. 
aa Y.—Bulen v. Burdell, 11 AbbPr- 

Oh. —Wachenheimer’ v. Standart, 19 
Ohi Cir. Ct693. 8 iOh. Cir; Dec. 132 8. 

Pa.—Devlin’s Est., 4 Pa. Dist. 751. 

Tenn.—Omohundro v. Elkins, 109 
Tenn. 711, 71 SW 590. 

Eng.—Hill Ventiieckin, [1897 2) Che 


579. 
63. Cal.—Willmon v. Koyer, 168 
Cal. 369, 143 P 694, LRA1915B 961; 


Bier v. Smith, 26 Cal. A. 775, 148 P 
Ga.—Arnett v. Munnerlyn, 71 Ga. 
14; Hines v. Munnerlyn, 57 Ga. 32. 
Minn.—Smalley vy. Isaacson, 40: 
Minn. 450, 42 NW 352. 
Miss.—Bennett v. Bennett, 84 Miss. 
493, 36 S 452. : 
Nebr.—Lynch v. Lynch, 18 Nebr. 
586, 26 NW 390. 
Tex.—Hanrick v. Gurley, 93 Tex. 
458, 54 SW 347, 55 SW 119, 56 SW 330 
[mod (Civ. A.) 48 SW 994]; Kalteyer 
v. Wipff, 92 Tex. 673, 52 SW 63; Ker 
v. Paschal, 1 Tex: Wnrep. Cas. 692; 
Johnson v. Johnson, (Civ. A.) 191 SW 
366; au v. Heder, #(Civ. A.) 41 
64 Funk v. Seehorn, 99 Mo. A. 
587, 74 SW 445. 


65. Campbell v. Campbell, 11 N. J. 
Eq. 268. 
66. Farley v. See Sli htied sates UO) 


197 SW 6386, 1 ALR 11 
67. Advancements eiilerally see: 
Descent and Distribution §§ 201-270. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 487-488] 


with reference to advancements to heirs is usually 
eonferred on probate or surrogates’ courts,°* yet a 
court of equity, in a suit between heirs of a decedent 
for partition of decedent’s estate, may, for the pur- 
pose of granting full and final relief, equalize ad- 
An agreement by one heir to relin- 
quish his interests in consideration of an advance- 
ment may be enforced in such suit.7° But it has been 
held that the court should not order advancements 
to be brought into hotehpot on partition where the 
estate has not been finally settled and it does not 
appear that the administrator has assets enough re- 
maining to equalize any inequality so that exact jus- - 
tice may be done to each party on a final settle- 
And where the statute provides for taking 
into account on partition such advancements of real 


vancements.°® 


ment.‘+ 


> 68. See Descent and Distribution § 
aal3 ; 
fa] In Alabama Code (1896) § 


1469, which provides that controver- 
sies as to advancements are cogniz- 
able before the probate court on the 
application either of a party who has 
received an advancement or of a 
party in interest, being a section in 
e 35, relating to descents and dis- 
tributions of the estates of deceased 
persons, has reference to controver- 
sies as to advancements, as to wheth- 
er they have been made or not and 
their amounts, but does not authorize 
the probate court in partition suits 
to adjust and equalize advancements 
among tenants in common where the 
lands descend from a common ances- 
tor. Bozone v. Daniel, 39 S 774. 

69. Ala.—Bozone v. Daniel, supra; 
Comer v. Shehee, 129 Ala. 588, 30 S 
95, 87 AmSR 78; Booth v. Foster, 111 
Ala. 312, 20 S 356, 56 AmSR 52; Mar- 
goed v. Marshall, 86 Ala. 3838, 5 S 

Cal.—Cooley v. Miller, 168 Cal. 120, 
142 P 83. 

Hawaii.—Peterson v. Kaanaana, 10 
Hawaii 384. 


Ill.— Poulter v. Poulter, 193 Ill. 
641, 61 NE 1056; Pigg v. Carroll, 89 
Tis 205. 

Ind.—Duncan v. Henry, 125 Ind. 


10, 24 NE 506; Harness v. Harness, 


63 Ind. 1; Nicholson: v..Caress, 59 
Ind. 39; Dyer v. Armstrong, 5 Ind. 
437; Kepler v. Kepler, 2 Ind. 3638. 


Iowa.—Finch v. Garrett, 102 Iowa 

381, 71 NW 429. 

Kan.—White v. White, 41 Kan. 556, 

21 P 604. 

Ky.—Eckler v. Galbraith, 12 Bush 

71; Cushing v. Cushing, 7 Bush 259. 

Md.—Warfield v, Warfield, 5 Harr. 

SETA S: 

Beat .—Bemis v. Stearns, 16 Mass. 
Miss.—Gowan v. Gowan, 12 S 29. 
Mo.—Shepperd v. Fisher, 206 Mo. 

208, 103 SW 989; Gunn v. Thruston, 

130 Mo. 389, 32 SW 654; Green v. 

Walker, 99 Mo. 68, 12 SW 353. 

ave v. McClave, 60 

Nebr. 464, 83 NW 668. 

eA J.—State v. Rickey, 8 N. J. L. 

aah C.—Toomer v. Toomer, 5 N. C. 
Or.—Belle v. Brown, 37 Or. 588, 61 

P 1024. 


Pa.—Summerville’s Est., 129 Pa. 
635,28 A4.°554;3.. Dutch’s -App., 57 Pa. 
ork In re Datt, 17 PittsbLegJNS 

15 Grant 


Ont.—Filman v. Filman, 
Ch. 643. 

“A court of equity is often called 
upon, in suits for partition, to ad- 
just equities between the tenants in 
common by allowance to some and 
charges to others for rents and profits 
or for improvements put upon the 
premises. We think that the court 
might, in this case, in like manner, 
upon a partition of the land itself, 
have arranged and adjusted the ad- 
vancements so as to carry out the 
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will of the testator.” Poulter v. 
Poulter, 193 Ill. 641, 644, 61 NE 1056. 

[a] Whe effect of an advancement 
to a tenant in common of a part of 
his estate is to give to him that part 
in severalty, he being required, on 
general partition, to account for the 
property so received and to receive 
only the proportion of the remainder 
to which he is equitably entitled. 
CeO s v. Miller, 168 Cal. 120, 142 P 


[b] Where one defendant pur- 
chases the interest of others pending 
partition, having notice that plain- 
tiffs were claiming that advancements 
had been made by the common an- 
cestor to his grantors, he takes the 
land subject to set-off on account of 
these advancements. Finch v. Gar- 
rett, 102 Iowa 381, 71 NW 429. 

[ec] Valuation of lands.—In mak- 
ing partition, so much of the an- 
eestor’s land, acquired by him after 
making his will, as is conveyed to a 
child by way of advancement is to 
be valued. according to its worth 
at the time of the conveyance, and 
the residue of the land at its worth 
at the time of the ancestor’s death. 
Toomer v. Toomer, 5 N. C. 93. 

70. Summerville’s Bst,, 2295) Pa: 
631, 18 A 554. 


71. Saxon v. Ames, 47 Miss. 565. 
72. Myers v. Warner, 18 Oh. 519. 
730. (SCOLl Veo Harrisy iter ind, 52.0; 


524, 27 NE 150. 

74. Scott v. Harris, supra. 

“The act of making the computa- 
tions and deductions is not a judicial 
act, but a mere computation, based 
upon the judgment of the court de- 
fining the share in the estate to 
which each tenant is entitled, and to 
be charged against any tenant as an 
advancement. This is the only prac- 
tical way a partition could be made 
by commissioners, otherwise’ the 
court would have to hear evidence as 
to the value of the land, and make 
partition without the aid of commis- 
sioners, which is not contemplated 
by our statute and’ mode of proce- 
dure.” Scott v. Harris, supra. 

75. Rents and profits: 

Generally see Tenancy in Common [38 

Cye 62 et seq]. 

Set-off or deduction see infra §§ 514- 


ilies 

76. Ala.—Self v. Self, 212 Ala. 512, 
103 S 591; Ford v. Borders, 200 Ala. 
70, 75 S 398; Wheat v. Wheat, 190 
Ala. 461, 67 S 417; Stein v. McGrath, 
128 Ala. 175, 30S) 792) Sanders) -v. 


Robertson, 57 Ala. 465. 


Ark. —Maupin v. Gains, 125 Ark. 
181, 188 SW 552; Cocke v. Clausen, 
67 Ark. 455, 55 SW 846. 

Cal.—Burnett v. Piercy, 149 Cal. 


178, 86 P 603; Bradley v. Harkness, 
26 Cal. 69; Goodenow v. Ewer, 16 Cal. 
461,:76 AmD 540; Vollmer v. Wheeler, 

42 Cal. A: i, 183 P 264: 
D. C.—Loving v. Moore, 37 App. 
Griffin, 153 Ga. 547, 


214. 
Hatton v. Johnson, 150 


Ga.—Griffin v. 
113 SH 161; 
Ga. 218, 108 SE 233; Hall v. Collier, 
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estate as have been made to the heirs, the court can- 
not consider an advancement of personal property.*” 

Computation by commissioners. 
that the court can do no more than fix the amount 
to be charged against a eotenant by reason of an ad- 
vancement,’* leaving to commissioners appointed to 
make partition the duty to make the proper appor- 
tionment of the land between the tenants, deducting 
from the share of the tenant receiving the advance- 
ment the amount thereof.’* 

[§ 488] e. Rents and Profits’°—(1) Right to Ac- 
counting in General. 
has received more than his share of the rents and 
profits to account therefor to the others may be en- 
forced in a suit for partition.’® 

But a cotenant in possession is not liable for rents 


It has been held 


The liability of a cotenant who 


146 Ga. 815, 92 SE 536. 


Hawaii.—Scott v. Pilipo, 23 Ha- 


waii 625; Waiwaiole v. Kulaea, 22 
Hawaii 651, 653 [cit Cyc]. 
Ill.—Sharp v. Sharp, 328 Ill. 564, 


160 NE 140; Coleman v. Connolly, 
242 Ill. 574, 90 NE 278, 1384 AmSR 
347; Poiset v. Townsend, 166 Ill. A. 
384; Falor v. Doubet, 164 Ill. A. 433; 
Thomas v. Hamill, 106 Ill. A. 524; 
Glos v. Clark, 97 Ill. A. 609 [rev on 
other grounds 199 Ill. 147, 65 NE 
135]; Rhodes v. Rhodes, 78 Ill. A. 
117; “Scott vi Bassett, 71° ml) AS 64% 

Ind.—Peden v. Cavins, 134 Ind. 
494, 34 NE 7, 39 AmSR 276; Barnett 
v. Thomas, 36 Ind. A. 441, 75 NB 868, 
114 AmSR’ 385 

Iowa.—Stevens vy. Pels, 191 Iowa 
176, 175 NW 303. But see Smith v. 
Smith, 132 Iowa 700, 109 NW 194, 
119 AmSR 581 (holding that, in a 
suit by a widow and administratrix 
for partition, in which the husband’s 
heirs demanded an accounting of 
rents and profits, it was proper to 
relegate the accounting to the settle- 
ment of the accounts of plaintiff as 
administratrix, under Code § 3333, 
giving the administrator authority to 
receive rents and profits). 

Pi ogi cir v. Newell, 28 Kan. 

Kky.—Kirk v. Crutcher, 145 Ky. 52, 
139 SW 1076; Bridgford v. Barbour, 
80 Ky. 529; Ostermeyer v. Ostermey- 
er, 39 SW 22, 18 KyL 1024; McGill 
v. Cromwell, 12 Ky. Op. 259. 
pitied wh v. Lumpkin, 18 Md. 
vo . 

Spears ag v. Freeland, 12 Cush. 

Mich.—Fenton v. Miller, 116 Mich. 
45, 74 NW 384, 72 AmSR 502; Hunt 
v. Hunt, 109 Mich. 399, 67 NW 510. 

Miss.—Bowles v. Wood, 90 Miss. 
742, 44 S 169; Robinson v. Jones, 68 
Miss. 794, 10 S 79; Hardy v. Gregg, 
por 358; Medford v. Frazier, 58 Miss. 

Mo.—Lease v. Bratton, 293 SW 140; 
Barnard v. Keathley, 230 Mo. 209, 
130 SW 306; Doerner v. Doerner, 161 
Mo. 407, 61 SW 802; Rozier v. Griffith, 
31 Mo. 171. 

Nebr.—Miller v. Mills, 4 Nebr. 362; 
Mills v. Miller, 3 Nebr. 87. 

Nev.—Dall v. Confidence Silver- 
Min. Co., 3 Nev. 531, 93 AmD 419. 

N. H.—Roberts v. Claremont R., 
ete., Coy T4/N. He 217,66 A 485, 124 
AmSR 962. 

N. J.—Cole v. Cole, 69 N. J. Eq. 3, 
59 A 895; Hanneman v. Richter, 63 
Ned Dat T5385. 53 eAn tT le 

N. Y.—Moses v. Moses, 170 App. 

MeCrum Ms 


Div.* 211, 155 NYS: 1066; 
McCrum, D4 Ap pe Diversey 2b NS: 
he Schenck v. Furst, 140 App. Div. 
432, 125 NYS 506; Brown v. Mount, 
54 App. Div. 604, 66 NYS 1000; Wal- 
ther v. Regnault, 56 Hun 560. 9 NYS 
849; McCabe v. McCabe. 18 Hun 153; 
Hosford v. Merwin, 5 Barb. 51; Le- 
vine v. Goldsmith, 34 Mise. 7, 69 NYS 
446 [rev on other grounds 71 App. 
Div. 204, 75 NYS 706]. But see Bur- 
hans v. Burhans, 2 Barb. Ch. 398 
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unless he has oceupied more than his proportionate 
share of the premises, and then only for the rent of 
In the absence of an agreement or un- 
derstanding to the contrary,’® a tenant in common 
in possession of the property, without ousting his c¢o- 
tenants’® or denying their title to any part thereof, 
is not liable to account to them on partition for the 
use and occupation or profits,*® but only for rents 
actually received,*! unless he occupied a fiduciary re- 


the excess.77 


(holding that on partition the rents 
and profits of the premises accruing 
while the land was held adversely to 
complainant are not recoverable, they 
being more properly recoverable as 
mesne profits in an ejectment suit for 
complainant’s undivided share). 

Oi pasa v. Richardson, 27 Oh. 


St. 1 

Pa.—Burkley v. Burkley, 266 Pa. 
338, 109 A 687; Broadhurst v. Broad- 
hurst, 248 Pa.” 594, 94 A 237. 

S. C.—Peets v. Wright, 117 S. C. 
409, 109 SE 649; Windham v. Howell, 
91 S. Cc. 348, 74 SE 754; Vaughan v. 
Langford, 81S. C. 282, 62 SE 316, 128 
AmSR 912, 16 AnnCas 91; McCants 
v. McCants, 51 S. C. 503, 29 SE 387. 

Tenn.—Omohundro vy. Elkins, 109 
Tenn. 711, 71 SW 590. 

Tex.—Kalteyer v. Wipff, 92 Tex. 
673, 52 SW 638; McCleskey v. McCles- 


key, (Civ. A.) 7 SW (2d) 657; Tomp- 

kins v. Hooker, (Civ. A.) 200 SW 193. 
Va.—Humphrey v. Foster, 13 Gratt. 

(54 Va.) 653; Carter v. Carter, 5 

Munf. (19 Va.) 108. 
Wash.—Blackwell v. Mclean, 9 

Wash. 301, 37 P 317. 

cae Va.— Rust Vie EUUS Ged (VV, waves 


Eng.—Teasdale v. Sanderson, 33 
Beav. 534, 55 Reprint 476; Pascoe v. 
Swan, 5 Jur. N. S. 1235; Lorimer v. 
Lorimer, 5 Madd. 363, 56 Reprint 934; 
Turner v. Morgan, 8 Ves. Jr. 143, 32 
Reprint 307. 

[a] Rule applied.—That tenants 
in common constructed a_ bathing 
wharf on submerged lands belonging 
to the state, which might have com- 
pelled the removal thereof, did not 
bar the liability of one of them to 
account to the other for his share of 
the profits accruing therefrom in par- 
tition. Bayley v. Nichols, 263 Ill. 
116, 104 NE 1054. 

[b] Partition of water rights.— 
Where, in an action by a riparian pro- 
prietor to enjoin his coédwner of the 
right to use the water of a stream 
and to have the extent of defendant’s 
rightful use determined, defendant 
filed a petition for partition, and the 
court found that defendant had re- 
ceived a benefit of five hundred dol- 
lars a year from its use of plaintiff's 
share of the water, defendant was 
bound to account to plaintiff at that 
rate for such use. Roberts v. Clare- 
mont R., etc., Co.,-74 N. H. 217, 66 A 
485, 124 AmSR 962. 

[c] Rule held inapplicable.—(1) 
Where, by consent of a life tenant, 
partition is made between the remain- 
dermen, an accounting between them 
of the rents and profits should not be 
granted, although one of them may 
have been in exclusive possession, 
as, until the. disclaimer by the life 
tenant, he is entitled to the rents 
and profits. Bice v. Nixon, 34 W. Va. 
107, 11 SE 1004. (2) A tenant in 
common, in her suit for partition 
against her two codwners, is not en- 
titled to a decree against them for a 
share of the issues and profits ap- 
plied by them to improve the proper- 
ty, where she received her equitable 
proportion of the benefit of such im- 
provements. Smith y. Smith, 77 W. 
Va. 260, 87 SE 355. 

{d] In Florida the right to an ac- 
counting for rents and profits in a 
suit for partition and to set aside a 
deed as in fraud of creditors has 
heen denied. Mattair v. Payne, 15 
Fla. 682. : 
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[e] In Quebec (1) a coproprietor 
of an undivided succession may ask 
for: part of the revenues by way of 
allowance while a partition is pend- 
ing. An action in’ partition renders 
the assets of the succession litigious 
until the partition is made; and the 
property is held to be in dispute in 
the sense that there is uncertainty 
as to the portion belonging to each 
heir. In such case the discretionary 
power granted the court by Civ. Code 
art 1823 may be exercised and a se- 
questrator appointed. Dion v. Gag- 
non, 61 Que. Super. 226, (2) Unlike 
a curator, a sequestrator is appointed 
in the interest of the parties only, 
and does not hold the property for 
the creditors. Therefore the court 
cannot, on petition by a creditor of 
both parties, order the sequestrator 
to pay such creditor out of the mon- 
eys in ‘this hands. Poirier v. Poirier, 
25) Oue wer s Joe 

77. Bennett v> ‘Bennett, “84 Miss. 
493, 36 S 452; Medford v. Frazier, 58 
Miss. 241. 

78. Wettlaufer v. Ames, 133 Mich. 
201,94 NW 950, 103 AmSR 449 (where 
there was such understanding, the 
tenant in possession is liable). 


79. See infra text and note 80. 
go. Ill.—Cheney v. Ricks, 187 Ill. 
171, 58 NE 234 [aff 87 Ill. A. 388, and 


expl Mahoney v. Mahoney, 65 fll. 406 
(which held one of the defendants 
who had been in exclusive possession 
of the property liable to account for 
rents and profits)]. But see Schmoel- 
ler v. Schmoeller, 186 Ill. A. 563 
(holding that a cotenant in posses- 
sion was liable to pay a reasonable 
rent). 

Ind.—Porter v. Mooney, 64 Ind. A. 
479, 116 NE 60. 


Iowa.—Stevens vy. Pels, 191 Iowa 
176, 175 NW 308. 
Ky.—Outten v. Smith, 2 Ky. Op. 


349. 

La.—Czarnowski’s Succ., 
754, 92 S 325, 

Mass.—Chandler 
Mass. 412. 

Mich.—Nott v. Gundick, 212 Mich. 
223, 229, 180 NW 376 [cit Cyc]; Ow- 
ings v. Owings, 150 Mich. 609, 114 
NW 393. 

N. J.—White v. Smith, 70 N. J. Eq. 
418, 68 A 560. 

N. Y.—Adams v. Bristol, 126 App. 
Div. 660, 111 NYS 231 [aff 196 N. Y. 
510 mem, 89 NE 1095 mem]; Willes 
v. Loomis, 94 App. Div. 67, 87 NYS 
108675 Rich ova4.Rich,, 50)veun 199>2 
NYS 770. 

Tex.—Olschewske v. Summerville, 
43 Tex. Civ. A. 361, 95 SW 1; Bailey 
v. Laws, 3 Tex. Civ. A. 529,23 SW 20. 

Ont.—Rice v. George, 20 Grant Ch. 
221. 

[a] Rule applied.—Where, in a 
partition proceeding between heirs, 
the sheriff was ordered to seize the 
property under a writ of sequestra- 
tion, whereupon the grandchildren, 
occupying part of the premises, aban- 
doned them and surrendered the key 
to the sheriff, and a son occupying 
another part of the premises con- 
tinued such occupancy without mo- 
lestation from the sheriff, he did not 
thereby become liable for the rent of 
the house. Czarnowski’s Suec., 151 
La. 754, 92 S 5. 

81. T1l.— Cheney v. Rieks). 187 111. 
171, 58 NE 234 [aff 87 Ill. A. 388]. 

Ind.—Porter v. Mooney, 64 Ind. A. 
479, 116 NE 60. 


151 La. 


v. Simmons, 105 


lation to his cotenants.®? 
been held that a tenant who has not received the 
rents of the property, but has been in possession of 
more than his share, must account for any profits 
realized or for the value of his use and occupation 
in excess of his share,®* provided he was in posses- 
sion as a cotenant.®* 
cotenants, or occupies the premises under a claim of 
exclusive ownership, he must account to such coten- 


[§ 488 
On the other hand it has 


So where a tenant ousts his 


N. J.—White v. Smith, 70 N. J. Eq. 
418, 62 A 560. 

N. Y.—Rich Vieni vichie > Omieineado os 
ANY Si Os 
acl ting ee a George, 20 Grant Ch. 

See Garlington v. Copeland, 32 S. 
Ca 57, LOLS R616 (holding that one 
who has taken possession of land, 
not as a trespasser, ,but peaceably, 
should not be chargéd in partition 
with rent for year in which the 
crops were seized under agricultural 
lien warrants issued *at the instance 
of the owners of the land, the pro- 
ceeds of which are still in the sher- 
iff’s hands). 


82. Plant v. Fate, 114 Iowa 283, 
86 NW 276. 
[a] Illustration—Where a land- 


owner dies leaving a widow and minor 
children, and the widow and her sec- 
ond husband occupy and cultivate the 
land and support the children, the 
widow and her husband are chargea- 
ble with the value of the use of each 
child’s interest during his minority. 
eae v. Fate, 114 Iowa 283, 86 NW 


83. Miss.—Walker v. Williams, 84 
Miss. 392, 36 S 450. 

Mo.—Byrne v. Byrne, 289 Mo. 109, 
233 SW 461; Martin v. Martin, 218 
Mo. A. 617, 266 SW 336. But see 
Lilly v. Menke, 126 Mo. 190, 28 SW 
643, 994 (occupying tenant not liable 
unless he denied the rights of his 
cotenant in the property). 

Nebr.—Miller v. Mills,“ Nebr. 362; 
Hanson vy. Hanson, 4 Nebr. (Unoff.) 
880, 97 NW. 23. 

Tenn.—Johnson vy. «Ch. 
A>) 538 SW 226. 
aane Va.—Rust v. Rust, 17 W. Va. 

[a]. In Pennsylvania (1) under the 
act of June 24, 1895, the court must 
deduct from the distributive shares 
of the tenants in possession of the 
premises the rental value thereof to 
which their cotenants are entitled. 
Agricultural Trust Co. v. Eby, 29 Pa. 
Dist. 267; Battersbyts Est., 29 Pa. 
Dist. 221; Friedrich’s Hst., 24 Pa. 
Dist. 275; Lee v. Hamilton,'-22 Pa. 
DIistnTS; "Slifer v. Slifer, 16 Pa. Dist. 
239. (2) The widow of an owner dy- 
ing prior to the Intestate Act of 1917 
is not liable for use and occupation, 
since she was not a tenant in common 
with the heirs. Battersby’s Est., su- 
pra. (3) Prior to the act of 1895, 
rental value could not be recovered in 
partition. Hough’s Est., 6 Pa. Dist. 
623. (4) The adjustment of rental 
value between the tenants in common 
must take place as of the date of the 
final partition or distribution of the 
proceeds of the sale of property, and 
must be heard before the trial court, 
unless the parties agree that the mas- 
ter in partition shall act as referee 
therefor. Lincoln v. Wakefield, 237 
Panto, SbieAs Ise. 

84 Courtenay v. Hayden, 127 
Miss. 13, 89 S 777. See Weise v. 
Welsh, 30 N. J. Eq. 431 (husband of 
cotenant could not es compelled to 
account). 

[a] Rule applisaeuvnkre a moth- 
er individually leased property and 
entered into possession with her mi- 
nor daughters, who subsequently be- 
came cotenants with others in the 
leased premises, they were not in 
possession as cotenants, and on par- 
tition were not liable for. rent. 
Nia v. Hayden, 127 Miss. 13, 


Johnson, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 488-492] 


ants for their share of any rents received by him 
from third persons,*®® or, if no rents were received, 
for so much of the rental value of the premises as ex- 
ceeds his proportionate share.*® 

Persons required to account. An assignee for the 
benefit of creditors of a tenant, who has collected all 
the rents of the common property, is lable to ac- 
count therefor.s? A grantee of cotenants is not enti- 
tled to an accounting for rents and profits accruing 
prior to the date of his deed.®8 

[§ 489] (2) Rents and Profits Chargeable, and 
Extent of Allowance or Charge®®—(a) In General. 
The decree for an accounting may include rents and 
profits accruing pending the action and up to the 
date of the decree.°° Where a tenant in possession, 
claiming title to the premises, is charged with the 
rental value, he cannot also be charged with the value 
of produce of the premises during the same period.®? 

Termination of right. The right to recover rents 
and profits teeminates with the judgment,°? for, as 
the result of that judgment, the right passes to the 
purchaser, if the property is sold,®?* and otherwise 
as to the respective allotments to the several allottees 
thereof.°* 

[§ 490] (b) Rents and Profits Derived from Im- 


PARTITION 


Bridgford v. Barbour, 80 Ky. 


[47 C.J.] 467 
provements.°> Where a tenant in common who has 
in good faith made improvements on the property is 
sought to be made accountable for rents received by 
him, or for the value of the use and occupation of the. 
property, he will not be required to account for a sum 
greater than that which the property would have 
yielded if his acts had not increased its rental val- 
ue.?® And it has been held that, where improvements 
by a tenant in common were necessary to the preser- 
vation of the common property and enhanced its 
rental value, his cotenant should be required to elect 
either to contribute equally to the cost of the im- 
provements, or else relinquish all claim to a share of 
the increased rentals resulting therefrom.®? 

[§ 491] (c) Interest. In the absence of a statute 
providing for interest on rents and profits,®°® the 
right to interest depends on the circumstances of the 
particular case.°® On partition of land which has 
been in the possession of one of the parties, the court 
in adjusting the equities of the parties may not com- 
pound interest on the rents.* 

[§ 492] (8) Waiver and Estoppel To Assert 
Rights. The right to an accounting for rents and 
profits may be waived expressly or impliedly by the 
parties. 


a prima facie right and no objection 
is made to the collection of rents and 


230 Ill. | profits by the tenants in possession, 


85. Ind.—Bowen v. Swander, 121 87. 
Ind. 164, 22 NE 725. 9. 
Mo.—Gunn vy. Thruston, 130 Mo. 88. 


339, 32 SW 654. 
N. J.—Davidson vy. Thompson, 22 
Nee ee rd ooe 


Ss. C.—Youmans v. Youmans, 128 
S.C. 31, Set CS BIG 74. 
Tex.—Ford v. Boone, 32 Tex. Civ. 


A. 550, 75 SW 353. 

[a] Cotenants in possession are 
chargeable with knowledge that, if 
their claim to exclusive title is not 
sustained, they will be accountable 
to the other alleged cotenants for 
their proportionate share of the rents 
and profits received. Youmans v. 
Youmans. 128 S. C. 31, 121 SE 674. 


86. Ind.—Bowen v. Swander, 121 
Ind. 164, 22 NE 725. 
Iowa.—Stevens v. Pels, 191 Iowa 


176, 175 NW 303 (holding, however, 
that there was no ouster). 

Kan.—Mackey vy. Mackey, 99 Kan, 
433, 100 Kan. 63, 163 P 465; Saville 
v. Saville, 63 Kan. 861, 66 P 1043. 

Ky.—Flatt v. Flatt, 189 Ky. 801, 
225 SW 1067. 

Md.—Worthington v. Hiss, 70 Md. 
172, 16-A 534, 17 A 1026. 

Mich.—Frenzel v. Hayes, 242 Mich. 
631, 219 NW 740; Nott v. Gundick, 
212 Mich. 223, '229, 180 NW 376 [cit 
Cyc]; Fenton v. Miller, 116 Mich. 45, 
74 NW 384, 72 AmSR 502. 

Mo.—Barnard v. Keathley, 230 Mo. 
209, 130 SW 306; Holloway v. Hollo- 
way, 97 Mo. 628, 11 SW 233, 10 AmSR 
339. 

N. Y.—Adams v. Bristol, 126 App. 
Div. 660, 111 NYS 231 [aff 196 N. Y. 
510 mem, 89 NE 1095 mem]; Willes 
v. Loomis, 94 App. Div. 67, 87 NYS 
1086; Stephenson v. Cotter, 5 NYS 
749: Hitchcock vy. Skinner, Hoffm. 
at 


21. 

Tex.—Kalteyer v. Wipff, (Civ. A.) 
65 SW 207. 

[a] He is liable for mesne profits 
only where he has ousted his co- 
tenants. Adams v. Bristol, 126 App. 
Div. 660, 111 NYS 231 [aff 196 N.Y. 
510 mem, 89 NE 1095 mem]. 

[b] Rule appiied.—Where in par- 
tition defendant claims all the prop- 
erty, and, pending appeal from a 
judgment allowing plaintiff a part of 
it and a proportion of the rents, ex- 
ercises control of it, he is liable to 
plaintiff for his proportion of the 
rent during the time intervening be- 
tween the judgment and the sale of 
the property, on the basis of the 
rental value, of the property. Kalt- 
eyer v. Wipff, (Tex. Civ. A.) 65 SW 
207. « 


Donason v. Barbero, 
138, 82 NE 620. 

89. Limitations see infra § 494. 
Hunt Vv. Hunt; 209) Mich? 399° 
67 NW 510. 


91. Compton v. Skeeters, (Tex. 
Civ. A.) 250 SW 201. ‘ 
[a] For the reason that this 


would allow a double recovery for 
the same item. Compton v. Skeeters, 
(Tex. Civ. A.) 250 SW 201. 
92. See cases infra notes 93, 94. 
93. Jones v. Massey, 14 S. C. 292. 
Rights of purchasers in rents and 
profits generally see infra §§ 823, 824. 


94. Carr’s Hst., 24 PittsbLegJNS 
(Pa.) 140; Keener v. Moss, 66 Tex. 
181, 18 SW 447 


or anne improvements see infra § 
515. 
96. Ind.—Porter v. Mooney, 64 


End. “A, /4795 U6 IN RN 60: 
Raita heen v. Newell, 


28 Kan. 

Ky.—Kirk v. 145 Ky. 
52, 1389 SW 1076. 

La.—Timberlake v. Sorrell, 125 La. 
554, 51 S 586. 

Md.—Worthington v. Hiss, 70 Md. 
172, 15 A 534,,17 A 1026. 
aR: Sa vy. Freeland, 12 Cush. 

0. 

Mo.—Byrne v. Byrne, 289 Mo. 109, 
233 SW 461, 465 [cit Cyc]; O’Donnell 
v. Mathews, (A.) 284 SW 204. 

S. C.—Johnson vy. Pelot, 24 S. C. 
255, 58 AmR 253; Jacobs v. Bush, 17 
S. C. 594; Annely v. De Saussure, 17 
S. C. 389; Hancock v. Day, 16 S. 
Eq. 69, 36 AmD 293. 


Crutcher, 


Wash.—Leake v. Hayes, 13 Wash. 
213, 43 P 48, 52 AmSR 34. 
97, oVientre wv) Discornia, —23: Call: 


A. 598, 138 P 954. 

98. Anderson vy. Shaw, 131 La. 662, 
60 S 50. 

[a] Statute construed.—Under 
Civ. Code art 1944, authorizing in- 


terest on sums due for the restitu-' 


tion of fruits, plaintiff in partition is 
entitled to interest on fruits and rev- 
enues for the time they were wrong- 
fully withheld. Anderson v. Shaw, 
131 La. 662, 60 S 50. 

99. See cases infra this note. 

[a] Thus (1) interest is properly 
allowed on the rental value of the 
premises in possession of a tenant 
in common who has ousted his co- 
tenants. Burchell vy. Burchell, 96 
Misc. 600, 160 NYS 805 [aff 178 App. 
Div. 924 mem, 165 NYS 1078 mem]. 
(2) But where the land is held under 


interest is not allowable prior to the 
commencement of the suit for parti- 
tion. Byrne v. Byrne, 289 Mo. 109, 
233 SW 461 (occupying devisees un- 
der a probated will subsequently set 
aside on contest were not liable for 
interest on rents of the occupied 
property, collected and retained by 
them prior to the institution of the 
suit to contest the will, as such col- 
lection and retention of the rents was 
under a prima facie right to do so 
given by the probate, subject to ac- 
count in case the will was subse- 
quently set aside on contest). (3) 
So where there was a long delay in 
bringing the suit and defendants 
were ignorant of the rights of plain- 
tiff, who made no objection to the 
use of the property by defendant, 
interest before commencement of the 
suit will not be allowed. Clark v. 
Hershy, 52 Ark. 473, 12 SW 1077. 

1. Miller v. Odom, (Tex. Civ. A.) 
152 SW 1185. 

2. Ark.—Cocke v. Clausen, 67 Ark. 
455, 55 SW 846. 
sg Be ease Vv. Rhodes, .78 Ti, Ay 

Iowa.—Rice v. Rice, 158 Iowa 128, 
138 NW 1111. ; 

Ky.—_King. v0 King, 182 Viky-. 665" 
207 SW 1; Ostermeyer v. Ostermeyer, 
39 SW 22, 18 KyL 1024. 

BL hes In re Hagan, 33 PittsbLegIJNS 

Tex.—Kalteyer v. Wipff, (Civ. A.) 
65 SW 207. 

[a] Illustrations.—(1) Where the 
owner of a farm died intestate and 
childless, but left surviving him a 
widow, a father, and a mother, the 
mother was not entitled to recover 
from the widow and the father, al- 
leged to have had the use and rental 
of the land during the year follow- 
ing the owner’s death, any portion of 
the rent, where she had not availed 
herself of the father’s offer to use 
part of the land during such year. 
King v. King, 182 Ky. 665, 207 SW 1. 
(2) The failure of a party in a par- 
tition suit to apply to have included 
in the decree rent accruing during an 
interregnum between the time to 
which a computation for rent was or- 
dered and the time when the decree 
was entered constitutes a waiver of 
a claim for the rent during the 
interregnum. Rhodes vy. Rhodes, 78 
ADU eee plaliv(: 

[b] Construction of agreement,— 
An agreement transferring all plain- 
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[§ 493] (4) Establishment and Enforcement of 
Rights*—(a) In General. In some eases it has been 
held sufficient for the decree to provide that the 
property shall be divided as equally as possible, tak- 
ing into consideration any rental that may be due 
from one cotenant to another up to the date of the 
partition.* In other cases, on partition between 
heirs, where some of them are charged with use and 
occupation, it has been held that the deeree should 
provide that the rent be paid to the master in chan- 
cery for distribution among all the cotenants in Bro. 
portion to their respective ‘interests in the property.® 

Reference. The court has power, in some jurisdic- 
tions, to appoint a referee to take an account of rents 
and profits,® in addition to the referees appointed to 
make partition.’ 

[§ 494] (b) Limitations and Laches. The right 
to an accounting may be barred by the statute of 
limitations,® or by laches.® The fact that the court 
directed a commissioner to ascertain and report rents 
and profits received by defendant for a period of 
time greater than the period of limitations prior to 
the commencement of the suit did not preclude de- 
fendant from relying on the statute before the com- 
missioner.?° 

[§ 495] (c) Parties.1+ 


PARTITION 


§§ 493-496 


properly make the persons who have been in posses- 
sion of the property and who have received rents 
parties for the purpose of adjusting the rights of all 
the parties to the rents.*? 

Personal representative of deceased cotenant.. 
Where a bill for partition seeks an account of rents 
and profits accruing before the death of a deceased 
cotenant, his personal representative is a necessary 
party, unless facts are averred showing that there is 
no necessity for administration of his estate.1? But 
if the bill seeks an account of rents and profits which 
accrued after the death of the cotenant, his personal 
representative is not a necessary or proper party.** 

[§ 496] (5) Lien. In some jurisdictions it has 
been held that a tenant in common has a lien on the 
shares of his cotenants to secure payment of rents 
and profits,t® but in others the right to a lien is de- 
nied.1® In any event such a lien will rot be allowed 
where the rights of third persons wilt be adversely 
affected,!7 although even this has been denied in 
some jurisdictions.15 Where an order in partition, 
appointing a receiver?® and authorizing him to lease 
the premises, provided that the rent should be paid 
by one of the parties then occupying the premises, 
and that payment should be secured by a bond, but 


Plaintiff in partition may «|« before the bond was given or the rent paid judgment 


tiffs remaining interest in the judg- 
ment, which was a balance due after 
sale, does not preclude him from de- 
manding rents not involved in the 
judgment, which accrued pending the 
appeal, and before sale under the 
judgment. Kalteyer v. Wipff, (Tex. 
Civ. A.) 65 SW 207. 

3. Pleading see infra §§ 544-546. 

Proof see infra §§ 547-549. 

4 Nott v. Gundick, 212 Mich. 223, 
180 NW 376. 

5. Schmoeller v. Schmoeller, 186 
TBs yy GE} 

6. Ostermeyer v. Ostermeyer, 39 
SW 22, 18 KyL 1024; Mills v. Miller, 
3 Nebr. 87. 

[a] Hearing by referee.—Where 
the court, instead of requiring an an- 
swer to be filed, orders a reference, 
pursuant to plaintiff's request, to as- 
certain what rents defendant has col- 
lected for which he has failed to ac- 
count, the master can hear proof of 
defendant’s disbursements on behalf 
of the property. Ostermeyer v. OSs- 
termeyer, 39 SW 22, 18 KyL 1024. 

7, See infra §§ 550-562 (to make 
partition in kind), §§ 680-684 (to 
Sell). 

8. See cases infra this note. 

[a] In Alabama the provision of 
the statute that ‘persons holding pos- 
session under color of title, in good 
faith, are not responsible for dam- 
ages or rent for more than one year, 
before the commencement of the 


suit,’ is applicable in a chancery suit: 


for the partition of lands. Tumlin v. 
Tumlin, 203 Ala. 456, 88 S 281; San- 
ders v. Robertson, 57 Ala. 465; Or- 
mond v. Martin, 37 Ala. 598. 

[b] In Arkansas cotenants cannot 
claim their share of rents on the 
theory that plaintiff had received cot- 
ton from the land, on which there was 
a landlord’s lien for rents, where the 
claim was set up in their answer, 
filed more than six months after the 
rent was due, since, under Sandels & 
H. Dig. § 4471, such a lien expires 
jin six months after the rent becomes 
due and payable. Cocke v. Clausen, 
67 Ark. 455, 55-SW 846. 

Lediee In: Wew York (1) Code Civ. 
Proc. § 1531, providing for a recovery 
of rents and profits for a term not ex- 
ceeding six years in actions to re- 
cover real property, applies only to 
actions of ejectment. Adams v. Bris- 
TOL, 19.65 INVMtYeib 1:0), 2S. ORIN) 0 9.5555 G27), 
There is no provision limiting the 
time for which rents may be apnpor- 
tioned in actions for partition, Code 


Civ. Proc. § 1589 providing that noth- 
ing contained in the article (on parti- 
tion) prevents the court from adjust- 
ing the rights of one or more of the 
parties as against any other parties 
by reason of the receipt by the lat- 
ter of more than their proper propor- 
tion of the rents or profits. Adams 
v. Bristol, supra. 

{d] In Pennsylvania an account- 
ing for rents in an action for parti- 
tion is barred in six years. Fried- 
rich’s Est., 24 Pa. Dist. 275; Jevons 
v. Kline, 9 Kulp 305. 

9. In _re Brown; 270 Pa. 511, 113 
A 680; Flach v. Zanderson, (Tex. Civ. 
A’) 91 SW) 3148: 

[a] Tllustration.—Where defend- 
ant permitted his cotenant to collect 
and retain all the rents from the com- 
mon property for a series of years 
prior to the foreclosure of a deed of 
trust on such cotenant’s interest se- 
curing money loaned to take up the 
vendor’s lien notes on the land, which 
deed continued the vendor’s liens in 
force, during which time defendant 
could have had a receiver appointed 
for the asking, but preferred to liti- 
gate his right to charge his share of 
the rents and profits against his co- 
tenant’s interest in a suit for parti- 
tion, defendant was barred by laches 
from enforcing such alleged equitable 
lien to the prejudice of the rights of 
the holder of the deed of trust. 


Flach v.. Zanderson, (Tex. Civ. A.) 
91 SW 348. 
10. Ogle v. Adams, 12 W. Va. 213. 


1l. Parties in partition proceeding 
generally see supra §§ 233-283. 

12. Schenck v. Furst, 140 App. 
Div. 432, 125 NYS 506. 

13. Tindal v. Drake, 51 Ala. 574; 
Scott v. Guernsey, 48 N. Y. 106 [aff 
60 Barb. 163]. 


14. Tindal v. Drake, 51 Ala. 574. 
15. D. C.—Loving v. Moore, 37 
App. 214. 


Ga.—Arnett v. Munnerlyn, 71 Ga. 
14; Hines v. Munnerlyn, 57 Ga. 32. 

Mich.—Gillmett v. Tourcott, 213 
Mich. 617, 182 NW 128. 

Miss.—Bennett v. Bennett, 84 Miss. 
493, 36 S 452. 

Mo.—Beck v. 42 Mo. 
AOS. 

Nebr.—Lynch vy. Lynch, 18 Nebr. 
586, 26 NW 390. 
oo Y.—Scott v. Guernsey, 48 N. Y. 

Tex.—Kalteyer v. Wipff, 92 Tex. 
673, 52 SW 638; Wauhop v. Sauvage, 


Kallmeyer, 


(Civ. A.) 159 SW heat Wipff v. Heder, 
(Civ. A.) 41 SW 1 

Wash. | Bey ra “y. Lally, 147 
Wash. 29, 264 P 983. 

[a] Where one cotenant converts 
rents and profits, his cotenants are 
entitled to a lien on his interest for 
their share of such rents and Pee re 
Loving v. Moore, 37 App. (D. C.) 214. 

16. Clark v. Hershy, 52 Ark. 473, 
12 SW 1077; Burch v. Burch, 82 Ky. 
622; Vaughan v. Langford, 81 es 
282, 62 SE 316, 128 AmSR\912, 16 Ann 
Cas 91. 

[a] Reason for rule.—‘“We do not 
think it ought to be held on principle 
that any lien or encumbrance arises 
in favor of one cotenant against the 
share or interest of another in the 
land for rents due. Such liens would 
be indefinite in amount, and undis- 
closed by public records, upon which 
third parties in dealing with the own- 
ers of property ordinar ily have a 
right to rely. They would greatly 
injure tenants in common by impair- 
ing the market value of their shares 
and interests, because of the appre- 
hension on the part of those contem- 
plating purchasing such interests, or 
otherwise dealing with them, that 
claims for rents might be established 
as superior liens.” Vaughan v. Lang- 
ford, 81S. Cy 2825-287, 62 SH 316; 128 
AmSR 912, 16 AnnCas 91. 


7 Omohundro v. Elkins, 109 
Tenn. 711, 71 SW 590; Aylward Vv. 
Lally, 147 Wash. 29, 264 P IS TSENG! 


v. Hickin, [1897] 2 Ch. 579. 

[a] Stich lien will not override a 
mortgage executed by a cotenant on 
his undivided interest prior to the 
filing of a bill for partition. Omohun- 
oe v. Elkins, 109 Tenn. 711, 71 SW 


ran Beck v. Kallmeyer, 42 Mo. A. 
[al Where a tenant in common 


mortgages his undivided interest, the 
lien of his cotenant for his share of 
the rents of the property collected by 
the mortgagor will take precedence 
over the mortgage. Beck v. Kallmey- 
er, 42 Mo. A. 563. 

{b] In Georgia it has been held 
that a claim against a cotenant for 
profits arising from the exclusive use 
of the property will take precedence 
over a mortgage executed by him on 
the whole estate. Arnett v. Munner- 
lyn, 71 Ga. 14; Hines v. Munnerlyn, 
57 (Ga. 32. 

19. See supra § 313 et seq. 


“ 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 496-498] 


was entered providing that the rent should be a lien 
on the interest of the party charged with the pay- 
ment, such judgment dispensed with the necessity of 


a bond.?° 


[§ 497] f. Improvements?1—(1) Right to Allow- 
It is a general rule, subject to the 
limitations hereinafter pointed out,?* that, where a 
ecotenant places improvements on the common prop- 
erty, equity will take this fact into consideration on 
partition and will in some way compensate him for 
The right to compensation is 
not a legal right depending on statute, but is a right 
resting on equitable principles, and one which a court 
In a statutory partition, 


ance in General. 


23 


such improvements. 


of equity will enforce.** 


20. Fisher v. Hersey, 85 N. Y. 638. 
21. Cross references: 

Allowance from proceeds of sale see 
infra § 855. 

Compensation for improvements gen- 
erally see Improvements §§ 14-90. 

Contribution between cotenants gen- 
erally see Tenancy in Common [38 
Cyc 53 et seq]. ‘ 

Rents and profits derived from im- 
provements see supra § 490 

Set-off or deduction as between im- 
provements and other claims see 
infra § 515. 


22. See infra § 498 et seq. 
23. U. S.—McClaskey v. Barr, 62 
nee 209; Hayne v. Gould, 54 Fed. 


Ala.—Winsett v. Winsett, 203 Ala. 
373, 83 S'117;. Ford v. Borders, 200 
Ala. 70, 75 S 398; Ferris v. Montgom- 
ery Land, etc., Co., 94 Ala. 557, 10 S 
607, 33 AmSR 146; Johns v. Johns, 
93 Ala. 239, 9 S 419; Sanders v. Rob- 
ertson, 57 Ala. 465. 

Ariz.—Pesqueira v. Kellogg, 8 
Ariz. 266, 71 P 915. 
eee oa v. Eller, 10 SW (2d) 
23 Cal. 


Cal.—Ventre v. Tiscornia, 
A. 598, 138 P 954. 
Conn.—Baldwin v. Breed, 16 Conn. 


60. 

Del.—Wilson v. Lank, 12 Del. Ch. 
413, 107 A 772. 

Ga.—Bazemore vy. Davis, 55 Ga. 


504 (recognizing rule). 
Hawaii.—Brown v. Holmes, 19 Ha- 
waii 268. 


Ill.—Noble v. Tipton, 219 Ill. 182, 
76 NE 151, 3 LRANS 645; Baird v. 
Jackson, 98 Ill. 78; Kurtz v. Hibner, 
55 (Til; 514,°8 AmR  665%:Dean ‘Vv. 
O’Meara, 47 Ill. 120. 

Ind. i amplin, 139 Ind. 


1, 37 NE 607; Carver v. Coffman, 109 
Ind. 547, 10 NE 567; Martindale v. 
Alexander, 26 Ind. 104, 89 AmD 458; 
Pulse v. Osborn, 30 Ind. A. 631, 64 
NE 59. 

Iowa.—Berry v. Donald, 168 Iowa 
744, 150 NW 1048; Moy v. Moy, 111 
Towa L617 "82 NW 481; Killmer v. 
Wuchner, 79 Iowa 722, 45 NW 299, 18 
AmSR 392, 8 LRA 289. 

Kan.—Parks v. Snyder, 126 Kan. 
446, 268 P 814; McKelvey v. McKel- 
vey, 83) Kan. 246; 111 P 180; Sar- 
bach v. Newell, 30 Kan. 102, 1 P 30, 

Ky.—Flatt v. Flatt, 189 Ky. 801, 
225 SW 1067; Respass v. Brecken- 
ridge, 2 A. K. Marsh. 581. 


a. 
909, 109 S 545; 
16 La. Ann. 243; 
10 La. Ann. 640; 
La. Ann. 8. 


D’Armand v. Pullin, 
Davis v. Wilcoxon, 
Jones v. Crocker, 4 


Me.—Reed v. Reed, 68 Me. 568; Al- 
Jen v. Hall, 50 Me. 253; Tilton v. 
Palmer, 31 Me. 486. But see Thorn- 
ton v. York Bank, 45 Me. 158 (hold- 
ing that respondents to a petition for 
partition cannot avail themselves of 
the provision of Rev. St. [1841] ¢ 145 
[Rev. St. (1857) ce 104], by which 
tenants may be allowed compensation 
for buildings and improvements made 
by them, or those under whom they 
claim). 

Md.—Gittings v. Worthington, 67 
Md. 139, 9 A 228. 

Mich.—Patrick v. Young 
Christian Assoc., 120 Mich. 
NW 208. ‘ 


Men’s 
185,°79 


ths 


‘Schuler, 
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which is strictly a proceeding at law, it has been held 
that a claim for improvements will not be consid- 


[§ 498] (2) Particular Circumstances Affecting 


lief that he was 
authority to the 


Minn.—Hunt v. Meeker County Ab- 
stract, ete. Co., 185 Minn. 134, 160 
NW 496. 

Miss.—Bennett v. Bennett, 84 Miss. 
493, 36 S 452; Walker v. Williams, 
84 Miss. 392, 36 S 450. 

Mo.—Armor v. Frey, 253 Mo. 447, 
161 SW 829; Gunn vy. Thruston, 130 
Mo. 339, 32 SW 654; Rozier v. Grif- 
fith, 31 Mo. 171. 

Nebr.—Hanson v. Hanson, 4 Nebr. 
(Unoff.) 880, 97 NW 23. 

Nev.—Dall v. Confidence Silver- 
Min. Co., 3 Nev. 531, 98 AmD 419. 

N. H.—Abbott v. Abbott, 78 N. H. 
134, 97 A 976; Leavitt v. Locke, 68 
N. Re 740) A’ 395. 

J.—Jenkins v. Jenkins, 5 A 134; 
SW slnten v. Pullen, 88 N. ip ‘Haans5; 
102 A 461; White v. Smith, 70 N. Ai, 
Eq. 418, 62 A 560; Shipman v. Ship- 
man, 65 N. J. Eq. 556, 56 A 694; Atha 


Vi dewells:33- IN. 10.) Ha. 4175 Hall wv. 
Piddock, 21 N. J. Eq. 311; say 


day v. Crowell, 11 N. J. Eq. 

N. Y.—-Coseriff Va Oss), el b255N. ey 
104, 46 NE 307, 57 AmSR 500, 36 LRA 
753; Thomas v. Evans, 105 N. Y. 601, 
12 NB STL, bo VAM O19 Mond, Vv. 
Knapp LOZINy @Yo 135,06 SNE 2835 ob 
AmR 782; Barker v. Barker, 172 App. 
Div. 244, 158 NYS 413 [mod 92 Misc. 
390, 156 NYS 194]; Skidmore v. Gueu- 
tal, 143 App. Div. 407, 128 NYS 402; 
Obecny v. Goetz, 116 App. Div. 807, 
102 NYS 232; Lyons Nat. Bank’ v. 
115 App. Div. 859, 101 NYS 
62, 37 NYCivProc 303; Green v. Put- 
nam, 1 Barb. 500; Eldridge v. Wolfe, 
129 Mise. 617, 221 NYS 508; Hitchcock 
v. Skinner, Hoffm. 21; Conklin v. 
Conklin, 3 Sandf. Ch. 64. 

N, €C.—Holt v. Couch, 125 N. €. 456, 
34 SE 703, 74 AmSR 648. 

N. D.—Gjerstadengen v. Hartzell, 9 
N. D. 268, 88 NW 230; 81 AmSR 575. 
2 Saar a v. Heffner, 36 Oh. St. 

3 
Or.—St. Martin v. Hendershott, 82 
Ori 58,7251 Pe 706.5 160), PY er3: 

Pa.—-Weiskircher v. Connelly, 248 
Pa, 327, 93 A 1068; Jevons v. Kline, 9 
Kulp 305. 

R. I.—Moore v. DOne: LG PR LnOD Ds 
19 A 321,77 LRA 731. 

Ss. 6 a dieniea. v. Corley, 144 SE 
586; Peets v. Wright, 117 S. C. 409, 
109 SE 649; Pearson v. Easterling, 
ELS) C2560; 103 SH 7712-[dism ipet 
for-reh. Wid (SCs v2 4. 0o7 (SE 238i 
Tedder v. Tedder, 109 S. C. 451, 96 
SH 157; Folk v. Brooks, 91S) C..7, 
74 SE 46; Vaughan v. Langford, 81 
S. C. 282, 62 SE 316, 128 AmSR 912, 
16 AnnCas 91; Buck v. Martin, 21 S. 
C. 590, 53 AmR 702; Jacobs v. Bush, 
17 S. C. 594; Annely v. De Saussure, 
17 S. C. 389; Moore v. Williamson, 
31,8) Cr hg. 1323, 73 AmD: 93. 

Tenn.—Broyles Vv. Waddel, 11 
Heisk. 32. 

Sellick, 69 Tex. 


Tex.—Lewis vv. 
oto, FSW. 63> Bond v.: Hill, 37 Tex. 
626; Wiliiams v. Wethered, 37 Tex. 
130; Robinson v. McDonald, 11 Tex. 
385, 62 AmD 480; Roberts v. Roberts, 
(Civ. =A.) 278 SW 9387; Johnson v. 
Johnson, (Civ. A.) 191 SW 366; Han- 
rick v. Gurley, (Civ. A.) 48 SW 994 
[mod on other grounds 93 Tex. 458, 
54 SW 347, 55 SW 119, 56 SW 330]; 
aes v. Henderson, (Civ. A-) 43 Sw 


Vt.—Strong v. Hunt, 20 Vt. 614. 


Right?®’—(a) In General. 
an allowance for improvements not made for the pro- 
tection or preservation of the common property, but 
solely for his own benefit and convenience.** 
been held, however, that this rule will not prevent 
the court from allotting to the improver that part 
of the property on which the improvement is located, 
where he made the improvement in the bona fide be- 


A cotenant cannot claim 


It has 


the sole owner,?® although there is 
contrary.?® 


Va.—Ballou v. Ballou, 94 Va. 350, 
26 SE 840, 64 AmSR $733; Chinn v. 
Murray, 4 Gratt. (45 Va.) 348. 

Wash.—Legg v. Legg, 34 Wash. 
132, 75.P 130; Leake v.. Hayes, lz 
Wash. 213, 43 P 48, 52 AmSR 34. 
isis Va.—Ogle v. Adams, 12 W. Va. 

Wis.—Stewart v. Stewart, 90 Wis. 
516, 68 NW 886, 48 AmSR 949. 

Eng.—Williams v. Williams, 68 L. 
J. Oh. 528; Swan v. Swan, Ss erice 
518, 146 Reprint 1281; Kenrick v. 
Mountsteven, 48 Wkly. Rep. 141. 

Ont.—Stuart v. Taylor, 33 Ont. L. 
20, 7 OntWN 551 [mod:+6 OntWN 217, 
26 OntWR 210]; Lasby v. Crewson, 
21 Ont. 255; Foster v. Emerson, 5 
Grant Ch. 135. 

[a] In Massachusetts (1) prior to 
St. (1850) c 278, a respondent in par- 
tition had no remedy for improve- 
ments made by him or those under 
whom he claimed. Marshall v. Cre- 
hore, 13 Mete. 462. (2) Respondent, 
in a petition for partition, could not 
avail himself of the Betterment Act 
(St. [1807]. ¢ 75).° Liscomb v. Root, 
S Picks S76..5 (3) > Under, StisGlss0) 
ec 278, where Jand and also buildings 
are owned in common, the buildings 
standing on land not owned in com- 
mon, and respondent, ina petition for 
partition of both land and buildings, 
files a claim for improvements, he 
should be allowed for improvements 
only upon the land, and not for any 
additions to the buildings. Rice v. 
Freeland, 12 Cush. 170. . 

Mode of adjustment of rights see 
infra §§ 505-508. 

24. Cooter v. Dearborn, 115 Il. 
509, 4 NE 3888; Alleman v. Hawley, 
117 Ind 532, 20 NE. 441: Youmansev: 
Youmans, W28= SiG. Sea Soo ia 
Turner v. Poole, 102 S. C. 465, 86 SE 
9565". Hall‘ ve Boatwricht. 58S. 7c: 
544, 36 SE 1001, 79 AmSR 864; Mc- 
Gee v. Hall, 28 S. C. 562, 6 SE 566. 

25. Greenup v. Sewell, 18 Ill. 58. 

26. Persons entitled to allowance 
see infra §§ 502-504. 

27. Cal.—Ventre v. Tiscornia, 23 
Cal. A. -598} 138 P 954. 

Tll.—Rowan v. Reed, 19 Ill. 21. 

La.—Anderson v. Shaw, sBjube Abe 
662, 60 S 50. 

Aine Y.—-Stephenson v. Colter, 5 NYS 

Tex.—Higgins v. Higgins, 61 Tex. 
Civ. A. 41, 129 SW 162. 

[a] Rule applied.—A tenant in 
common, who is also a lessee of his 
cotenant, cannot be allowed in par- 
tition for improvements made in the 
course of his tenancy, which en- 
hanced its value, and were made with 
the knowledge, but without the con- 
sent, of the cotenant, where the effect 
was not to protect and preserve the 
property, but to aid the tenant in car- 
rying on a business then prosecuted 
by him on the premises, the increased 
income from which was not shared 
with the cotenant. Cosgriff v. Foss, 
152 N. Y. 104, 46 NE 307, 57 AmSR 
500, 36 LRA 7538. 


de Stephenson v. Cotter, 5 NYS 
29. Rowan v. Reed, 19 Ill. 21 


(where the court refused to appor- 
tion to the occupying tenant im- 
provements made by him for his 
personal convenience, and not for the 
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Improvements made with proceeds of mortgage. 
Where a cotenant, in good faith, believing that he 
is the sole owner, mortgages the property and spends 
the entire proceeds in improvements, he will not be 
charged on partition with the whole of the mortgage 
in the absence of any showing that the value of the 
premises was not increased by the expenditure.*° 
Time of making improvements. Compensation for 
improvements ordinarily should be restricted to those 
made during the existence of the cotenancy.*+ On 
the other hand it has been heid that, if justice so 
demands, the court may allow compensation for im- 
provements, even though they were made before the 
cotenancy was created.°* But a tenant in common 
cannot make improvements on land pending parti- 
tion and have credit for the amount expended there- 
for,?® even though he makes such improvements with 
the consent of his cotenants.*+ And where the de- 
eree provides that, if any of the lands improved be 
allotted to a party other than the one making them, 
the allottee is to be charged with the value of the 
improvements, he should not be charged with any im- 
provements placed on the property subsequent to the 
decree.?® 


[§ 499] (b) Bona Fide Claim of Sole Ownership. 


The rule that a tenant in common making improve- * 


ments on the property may have such improvements 
taken into consideration on partition®® is applicable 
where a tenant makes such improvements under a 
bona fide, but mistaken, belief that he is the sole 
owner of the property.** 

[§ 500] (c) Consent of Cotenant.?® While the 
law ordinarily will not compel one cotenant to pay 
for improvements made by another without his au- 
benefit of the estate, and of which 


he .had had enjoyment for several 
years). 


1, 37 NE 607; 
89 Ind. 382; 


PARTITION 


a 


Carver v. Coffman, 109 
Ind. 547, 10 NE 567; 
Jackson v. Wilson, 


[§§ 498-502 


thority,®® yet in decreeing partition improvements 
made by a tenant in common may be taken into con- 
sideration, even when made without the consent of 
his cotenants,*® provided they are necessary, sub- 
stantial, and permanent, enhancing the value of the 
estate,*+ and are made in good faith.t? A fortiori, 
where a tenant makes improvements on the property 
with the consent of his cotenant, express or implied, 
the latter will be liable on partition for his propor- 
tionate share of the cost of the improvements,** 
even though such cost, owing to mistake, was greater 
than estimated.** 

[§ 501] (d) Improvements-for Which Compensa- 
tion Will Be Made. To entitle a tenant in common 
to compensation for improvements they must be of a 
substantial nature, materially enhancing the value of 
the common property,*® and no allowance will be 
made for improvements which are merely ornamen- 
tal.4® The value of improvements belonging to a ten- 
ant for years which did not form a part of the realty 
to be divided is immaterial.** 

[§ 502] (3) Persons Entitled to Allowance—(a) 
In General. A doweress to whom no dower had been 
assigned is entitled on partition to reimbursement , 
for improvements made by her, permanently enhane- 
ing the value of the land.4® So where, pending an 
action for partition, a trust in an undivided interest 
in the property terminated, and the surrogate re- 


fused to allow the trustees, on their accounting as 


such, the amount of advances made by them for im- 
provements, they may assert their right to reimburse- 
ment on partition, even though they might be pro- 
tected by an appeal from the decree of disallow- 
ance.*® But where a lessee, holding under a tenant 
they increased its value, although not 


necessary to its preservation, less 
any benefit such possessor had de- 


Elrod v. Keller, 
(A.) 


Generally see infra § 50 
30. Skidmore v. BAN “143 App. 
407, 128 NYS 402. 

Ill.—Maciejewska v. Jarzom- 
bek, 148 Ill. A. 161 [aff 243 Ill. 136, 
90, NE 231]. 

N. Y.—Hulse v. Hulse, 5 NYS 747, 
17 NYCivProc 92. 

S. C.—Guignard v. Corley, 144 SE 


586. , 

Va.—Martin v. Martin, 95 Va. 26, 
27 SE 810. 
poe ere. vy. Crewson, 21 Ont. 

82. Pulse y. Osborn, 30 Ind. A. 
631, 64 NE 59. 

33. Hall v. Collier, 146 Ga. 815, 
92 SE 536; Eldridge v. Wolfe, 129 
Misc. 617, 221 NYS 508. 

34. Parsons v. Copeland, 38 Me. 
5ST 

35. Gurley v. Hanrick, (Civ. A.) 


139 SW 721 [rev on other grounds 
110 Tex. 59, 173 SW 211, 214 SW 321]. 

{a] Time of valuation.—Under the 
decree in partition providing that in 
making partition of certain of the 
land the commissioners shall value 
it without regard to improvements 
thereon, and, if in making the parti- 
tion it is necessary to allot to any of 
the others any of the land improved 
by H, the value of the improvements 
thereon shall be considered and esti- 
mated against the party to whom it 
is allotted, some of the land being 
set aside to another, the improve- 
ments thereon should be valued at 
the time the trial court enters its 
judgment. Gurley v. Hanrick, (Civ. 
A.) 139 SW 721 [rev on other grounds 
110 Tex. 59, 173 SW 211, 214 SW 321). 


836. See supra § 497. 

37. U. S.—McClaskey v. Barr, -62 
Fed. 209. 

Ark.-—Walker v. Eller, 10 SW (2d) 
14. 


Ind.—Parish v. Camplin, 139 Ind. 


158 NE 922 [reh den 161 NE 829]. 

Iowa.——Parkhill v. Doggett, 142 
Iowa 534, 119 NW 689; Moy v. Moy, 
111 Iowa 161, 82 NW 481; Killmer 
v. Wuchner, 79 Iowa 722, 45 NW 299, 
18 AmSR 3$2, 8 LRA 289. 

Ky.—Flatt v. Flatt, Ae Ky. 801, 225 
SW 1067; Patrick v. Marshall, 2 Bibb 
40, 4 AmD 670. 

Mo.—Byrne v. Byrne, 289 Mo, 109, 
233 SW 461. 
fie J.—Atha v. Jewell, 33 N. J. Eq. 

iG 

N. Y.—Lyons Nat. Bank v. Schuler 
115 App. Div. 859, 101 NYS 62, 37 
NYCivProe 303; Clapp v. Nichols, 31 
App. Div. 531, 52 NYS 128, 32 App. 
Div. 628 mem, 53 NYS 1101 mem; St. 
Felix v. Rankin, 3 Edw. 323; Conklin 
v. Conklin, 3 Sandf. Ch. 64. 

Ss. C.—yYoumans v. Youmans, 128 S. 
Ci 31,)121 SB 674s: “Purner wv. Poole, 
102 Ss. C. 465, 86 SE 956; Johnson vy. 
Pelot, 24 S. C, 255, 58 AmR 253; Ja- 
cobs v. Bush, 17 S. C. 594; Williman 
v. Holmes, 25 S. C..Hq. 475. 

Tex.—Thompson y. Jones, 77 Tex. 
626, 14 SW 222. 

Wash.—Leake v. Hayes, 13 Wash. 
213, 48 P 48, 52 AmSR 34. 

[a] Rule applied.—Where a will 
was contested and set aside, improve- 
ments made by the devisees under the 
will upon the lands devised to them 
would be allowed in equitable parti- 
tion among the heirs after the will 
was set aside, the contention by the 
successful contestant that improve- 
ments made during the will contest 
were not made in good faith being 
untenable. Byrne v. Byrne, 289 Mo. 
109, 233 SW 461. 

[b] In Louisiana it has been held 
that a possessor in bad faith of prop- 
erty for which partition was sought 
could recover for improvements, for 
its preservation, and for nonremovyv- 
able improvements to the extent that 


ios Anderson v. Shaw, 131 La. 662, 

Necessity of claim of sole owner- 
ship as element of right to: 
Allotment of improved portion to im- 

proving tenant see infra § 506. 
Recovery of compensation from co- 

tenants see infra § 507. 

38. Allotment of improved portion 
to improving tenant see infra § 506. 

39. See cases infra § 501. And see 
generally Tenancy in’ Common [38 
Cyc 56]. 

40. Ind.—Carver v. Coffman, 109 
Ind. 547, 10 NE 567; Martindale v. 
Alexander, 26 Ind. 104, 89 AmD 458. 


Kan.—Sarbach v. Newell, 30 Kan. 
102, 1 P 30. 
Me.—Allen vy. Hall, 50 Me. 258. 


N. Y.—Yung v. Blake, 156 App. Div. 
211, 141 NYS 300; Green v. Putnam, 
1 Barb. 500. 

N. D.—Gjerstadengen v. Hartzell, 9 
N. D. 268, 83 NW 230, 81 AmSR 575. 

Va.—Ballou vy. Ballou, 94 Va. 350, 
26 SE 840, 64 AmSR 733. 

41. See infra § 501. 

42. See cases supra passim § 497. 

Effect of want of good faith see 
infra § 507. 

43. Baird v. Jackson, 98 Ill. 78. 

44. Hayne v. Gould, 54 Fed. 951. 

45. Brown v. Holmes, 19 Hawaii 
268; Booth v. Booth, 114 Iowa 78, 86 
NW 51; Hitchcock Vv. Skinner, Hoffm. 


CNR awe ) 21; St. Martin v. Hender- 
shott, 82 Or. 58, 151 R 706, 160 P 
373 (further holding hat plaintiff, 


who built an addition to the house 
on the land, which was burned, could 
derive no benefit therefrom). 

46. Hitchcock y. Skinner, 


Hoffm. 
CNSBY) eae 


47. Cook v. Webb, 19 Minn. 167. 

48. cena v. Grogan, (Mo,) 177 
SW at 

49. ng v. Blake, 156 App. Div. 


211, tat. NYS 300 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 502-506] 


for life, knew at the time he entered on the premises 
that the life tenant had no authority to execute the 
lease, such lessee is not entitled on partition to com- 
pensation for improvements made by him.°° 

[§ 503] (b) Grantees of Cotenants. Where a 
tenant in common who has made improvements on 
the property enhancing its value conveys to a stran- 
ger, the latter will be permitted on partition to stand 
in the position of his grantor and receive compensa- 
tion for the improvements.®+ But a remote grantee 
of a eotenant who had made improvements at a time 
when he had no title or interest, except an inchoate 
right of dower in an undivided part of the property, 
is not entitled to allowance for such improvements.°?” 
Where improvements are made in good faith by a 
grantee of a tenant in common, such grantee is enti- 
tled to the same measure of protection which a court 
of equity would have offered to his grantor if no con- 
veyance had been made.®? But a trespasser who 
makes improvements on the property and subsequent- 
ly acquires the interest of one of the cotenants cannot 
be allowed compensation for such improvements, ** al- 
though to prevent injustice he may be awarded that 
portion of the property on which the improvements 
are situated, on condition that he pay to his coten- 
ants the proportionate value of such improvements.°? 
And in other cases equitable considerations have been 
held to preclude an allowance for improvements made 
by a grantee.*® 

[§ 504] (c) Improvements by Life Tenants, Re- 
maindermen, or Reversioners. It has been held that 
no allowance can be made for improvements placed 
on the property by remaindermen or reversioners 
during the existence of the life estate,*’ although 
there is authority to the contrary.®® The sole owner 
of a life estate, who is also tenant in common in re- 
mainder of the fee, will be allowed, on partition, com- 
pensation for improvements made by him during the 
continuance of the life estate;°® but it 1s otherwise 
where the life tenant has no interest in the remain- 


Train v. Davis, 49 Misc. 162, 


PARTITION 


‘the court in granting partition will 
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der.®° 

[§ 505] (4) Methods of Adjustment—(a) In 
General. A tenant in common who has placed im- 
provements on the property may have such fact tak- 
en into consideration on partition by having allotted 
to him that part on which the improvements are sit- 
uated.®! If this cannot be done the adjustment may 
be made by requiring the other cotenants to pay to 
him the value of the improvements,°? or by giving 
him an increased quantity of the land,®® or, in case 
of partition by sale, by allowing compensation out 
of the proceeds thereof before distribution.** Im- 
provements made by a tenant in common in posses- 
sion may also be adjusted by setting them off against 
a claim for rents and profits.°*> In the absence of 
any special agreement between the parties, perma- 
nent improvements erected by a tenant in common, 
with the consent of his cotenant, become part of the 
land and cannot be treated on partition as the sep- 
arate property of the improving tenant.°° 

Improvements erected at joint expense. Where 
improvements are erected at the joint expense of the 
cotenants, and one of them occupies the improve- 
ment with the other’s consent, and claims a home- 
stead therein, the occupant is entitled to his home- 
stead on partition, and the other cotenant to one 
half the value of the improvement.®? 

Removing improvements.. Where the improve- 
ments are removable, the court has in some eases 
given the cotenant who made such improvements the 
right to remove them.°® 

[§ 506] (b) Allotment of Improved Part to Ten- 
ant Making Improvement. In making actual parti- 
tion among cotenants the court will, when practica- 
ble, and where it can be done without injustice to the 
other tenants, give the benefit of any improvements 
on the premises to the cotenant who erected them, by 
allotting to him that portion of the land on which 
the improvements are situated, without regard to its 
enhanced value by reason of such improvements,®® 


dock, 21 N. J. Eq. 311; Brookfield v. 


98 NYS 816. 

51. Warner v. Logue Realty Co., 
11 Del. Ch. 474, 107 A -449; Hunt v. 
Meeker County Abstract, etce., Co., 
135 Minn. 134, 160 NW 496; Green v. 
Putnam, 1 Barb. (N. Y.) 500. 

52. Maciejewska v. Jarzombek, 148 
T.Aq 161% Fatt 243-111. 136,° 90) NE 


231). 

53. U. S.—Highland Park Mfg. Co. 
v. Steele, 232 Fed. 10, 146 CCA .202 
{aff 212 Fed. 972, and mod 235 Fed. 
465/149 CCA 11]. 

Ala.—Ferris v. Montgomery Land, 
ete, Co., 941 Ala. -557, 10 S 607, 33 
AmSR 146. 

Mda.—Gittings v. Worthington, 67 
Ma. 139, 9 A 228. 


.Mo.—O’Donnell v. Mathews, (A.) 
284 SW 204. 

N. Y.—St. Felix v. Rankin, 3 Edw. 
323. 

S. C.—Guignard v. Corley, 144 SH 
586. 

Tex.—Camoron v. Thurmond, 56 
Tex. 22. 

{a] Purchasers from remainder- 


men, whose interests were defeasible 
by death before that of the life ten- 
ant and one of whom predeceased the 
life tenant, were entitled to an allow- 
ance for improvements made before 
commencement of the partition ac- 
tion. Eldridge v. Wolfe, 129 Misc. 
617, 221 NYS 508. 

54. -Guignard v. Corley, (S. C.) 144 
SE 586. 

55. Guignard v. Corley, supra. 

{a] Illustration.—Where a _ tres- 
passer, constructing railroad tracks 
over land for use in connection with 
other property, subsequently acquired 
ithe interest, of a tenant in common, 


Pr. 


allot such tracks to the trespasser, to 
whom they are indispensable, upon 
his payment to the others of the pro- 
portionate value of such improve- 
ments, since a disposition otherwise 
would operate to grant to other dis- 
tributees an absolutely destructive 
power against an industry, which will 
not be countenanced in equity. Guig- 
nard v. Corley, (S. C.) 144 SH 586. 

Allotment of improved portion to 
improving tenant generally see in- 
fra § 506. 

56. McKelvey v. McKelvey, 83 
Kan. 246, 111 P 180. 

[a] Tllustration.—Where a_land- 
owner fraudulently transferred land 
to his son to defeat his wife from ob- 
taining a widow’s statutory share 
therein at his death, and where, after 
his death, it was determined in a trial 
of title that the transfers were void, 
and that his widow was entitled to 
one half of the land, the son is not 
entitled to an allowance in a partition 
proceeding for improvements made 
upon the land before the father’s 
death and while he was engaged in 
the attempt to defraud the widow. 
McKelvey v. McKelvey, 83 Kan. 246, 


171 P 180: 
57. West v. West, 201 Ky. 498, 
257 SW 706; Porter v. Osmun, 135 


Mich. 361, 97 NW 756, 98 NW 859, 3 


AnnCas 687; Scott v. Guernsey, 48 
N. Y. 106 [aff 60 Barb. 163]; Lasby 
v. Crewson, 21 Ont. 255. But see 


Green v. Putnam, 1 Barb. (N. Y.) 500 
(apparently to the contrary). 

58. Johns v. Johns, 93 Ala. 239, 
9 S 419; Smith v. Smith, 133 Ga. 170, 
65 SE 414; Shipman vy. Shipman, 65 
N. J. Eq. 556, 56 A 694; Hall v. Pid- 


Williams, 2 N. J. Eq. 341. 

59. Broyles v. Waddel, 11 Heisk. 
(Tenn.) 32. 

60. Broyles v. Waddel, supra. 
See infra § 506. 


62. See infra § 507. 
63. See infra § 508. 
64. See infra § 855. 
65. See infra § 515. 


66. Baldwin yv. Breed, 16 Conn. 60; 
Aldrich v. Husband, 131 Mass. 480. 

67. Lewis v. Sellick, 69 Tex. 379, 
TSW 678. 

68. Parkhill v. Doggett, 142 Iowa 
534, 119 NW 689; Farley v. Stacey, 
177 Ky. 109, 197 SW 636, 1 ALR 1181. 

[a] If the improvements do not 
add to the vendible value of the prop- 
erty, the improver cannot recover for 
them, “but may remove them, if he 
can do so practically.” Farley v. 
Stacey, 177 Ky. 109, 197 SW 686, 1 
ALR 1181. 

{b] In Louisiana (1) plaintiffs in 
a suit to partition by licitation prop- 
erty wrongfully in possession of an- 
other were not bound to keep the pos- 
sessor’s improvements which were re- 


movable. Anderson v. Shaw, 131 La. 
662, 60 S 50. (2) Where plaintiffs 
elect to keep removable improve- 


ments, they may elect to pay either 
the value of the material and work- 
manship, or a sum equal to the en- 
hanced value of the soil. Anderson 
v. Shaw, supra. Compare Timber- 
lake v. Sorrell, 125 La. 554, 51 S 586 
(holding that defendant making im- 
provements may remove them, al- 
though they were made without right 
and although plaintiff desires to keep 
them and pay for them). 

69. U. S.—Highland Park Mfg. Co. 
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unless, as hag been held in some eases, the improve- 
ments were for the personal convenience of the im- 
proving cotenant and not for the benefit of the es- 
and this rule extends to grantees of coten- 
ants where such grantees, after their purchase, have 
placed improvements on the property.’ 
allotment is, or can be, made, the cotenant who 


tate;7° 


v. Steele, 282 Fed. 10, 146 CCA 202 
{aff 212 Fed. 972, and mod 235 Fed. 
AG5 149 CCA LIM; 

Ala.—Snead v. Lee, 117 S 469; Mc- 
Daniel v. Louisville, etc., R. Co., 155 
Ala. 553, 46 S 981; Ferris v.. Mont- 
gomery Land, etc., Co., 94 Ala. 557, 
10S" 607, 33 AmSR 146; Donnor,v. 
Quartermas, 90 Ala. 164, 8 S 715, 24 


AmSR 778; Wilkinson v. Stuart, 74 
Ala. 198; Sanders v. Robertson, 57 
Ala. 465. 


Ariz.—Pesqueira v. Kellogg, 8 Ariz. 
266, (1 P O15. 

Ark.—Drennen y..Walker, 21 Ark. 
Boge 

Cal.—East Shore Co. v. Richmond 
alte ©o: el (en Caley 144 boo de O90 
Seale v. Soto, 35 Cal. 102. 

Fla.—Boley v. Skinner, 38 Fla. 291, 
20 S 1017. 

Ga.—Walton v. Ward, 142 Ga. 385, 
82 SE 1067; Smith v. Smith, 133 Ga. 
170, 65 SH 414. 

Ill. Bayley v. Nichols, 263 Ill. 116, 
104 NE 1054; Maciejewska v. Jarzom- 
bek, 243 Ill. 136, 90 NE 231 [aff 148 
Tll. A. 161]; Noble v. Tipton, 219 Ill. 
182, 76 NE 151, 3 LRANS 645; Coot- 
er v. Dearborn, 115 Ill. 509, 4 NE 388; 


Mahoney v. Mahoney, 65 Ill. 406; 
Kurtz v. Hibner, 55 Ill. 514, 8 AmR 
665; Dean vy. O’Meara, 47 Ill. 120; 


Louvalle v. Menard, 6 Ill. 39, 41 AmD 
161; Beam v. Scroggin, 12 Ill. A. 321. 
Ind.—Carver v. Coffman, 109 Ind. 


547, 10 NE 567; Elrod v. Keller, 89 
Ind. 382; Martindale v. Alexander, 26 


Ind. 104, 89 AmD 458. 

Iowa.—Shelangowski_ v. 
162 Iowa 176, 143 NW 1081. 

Kan.—Sarbach v. Newell, 28 Kan. 
642. 

Ky.—Orsburn y. Orsburn, 196 Ky. 
176, 244 SW 417; Milligan v. Masden, 
74 SW 1049, 25 KyL 144; Stith v. 
Carter, 60 SW 725, 22 KyL 1488; De- 
honey v. Bell, 30 SW 400, 17 Kyl 
76; Ward v. Ward, 25 SW 112, 15 
KyL 706; Borah v. Archers, 7 Dana 
176; Sneed vy. Atherton, 6 Dana 276, 
Sa eAmD 70> peNelson we Clays i Jbe Ji 
Marsh. 138, 23 AmD 387; Withers v. 
Thompson, 4 T. B. Mon. 328; Hart v. 
Hawkins, 3 Bibb 502, 6 AmD 666; 
Smith v. Frost, 1 Bibb 375; McGill 
v. Cromwell, 12 Ky. Op. 259; Their- 
man v. Coldeway, 10 Ky. Op. 322; 
Wintersmith v. Goodin, 4 Ky. Op. 67. 

La.—Jones v. Crocker, 4 La. Ann. 
8; Downes v. Scott, 3 Rob. 84. 

Md.—Worthington v. Hiss, 70 Md. 
72; 1b A b384, Wt A’ 1026; Dugan’) v. 
Baltimore, 70 Md. 1,16 A 501; Young 
v. Frost, 1 Md. 377. 

Mass. . 
Crafts v. Crafts, 13 Gray 360. 

Mich.—Fenton v. Miller, 116 Mich. 
45,74 NW 384, 72 AmSR 502. 

Minn.—Brandin v. Swenson, 163 
Minn. 506, 204 NW 468; Hunt v. 
Meeker County Abstract, ete., Co., 135 
Minn. 134, 160 NW 496, 497 [cit Cyc]. 

Miss.—Bennett v. Bennett, 84 Miss. 
493, 36 S 452. 

Mo.—Burford 'v. Aldridge, 165 Mo. 
419, 68 SW 109, 65 SW 720; Spitts v. 
Wells, 18 Mo. 468. 

Nebr.—Carson v. Broady, 56 Nebr. 
648, 77 NW 80, 71 AmSR 691. 

N. H.—Warner v. Eaton, 78 N. H. 
515, 102 A 535; Leavitt v. Locke, 68 
N. H. 17, 40 A 395. 

N. J.—Woolston v. Pullen, 88 N. J. 
Eq. 35, 102 A 461;. Keneaster v. Erb, 
83 Ne de Hd.1625,.92. A877. [reve 83. IN. 


Schrack, 


Je Qa eZ06A roo A DoD ies Wantorth: vs 
Moore, 55 Ni J)) Bq. 127, .35. A. 410; 
ELS Vv. eid doOckwelerN = Jee Mego lis 
Booraem v. Wells, 19 N. J. Eq. 87; 
Brookfield v. Williams, 2 N. J. Eq. 
341. 


PARTITION 


‘1 Where such 


INE Ye COs erite, va Mossel > 2eNeroe 
104, 46 NE 307, 57 AmSR 500, 36 LRA 
7535" ord =v. inapp, 102 aN. oye 135) 
6 NE 283, 55 AmR 782; Adams v. 
Bristol, 126 App. Div. 660, 111 NYS 
Zoe fate 196) Noe Yio LO) mem, eS.o Nis 
1095 mem]; Green v. Putnam, 1 
Barb. 500; Stephenson v. Cotter, 5 
NYS 749; Granville v. Needham, 3 
Paige 545, 24 AmD 246; St. Felix v. 
Rankin, 3. Hdw. 3238; Hitchcock, v. 
Skinner, Hoffm. 21; Conklin v. Con- 
klin, 3 Sandf. Ch. 64. 

N. 16s) UNC: 


Daniel v. Dixon, 
Pipkin v. Pipkin, 120 


Sis 79 SH LAGYS 
N. C. 161, 26 SE 697; Cox v. Ward, 


107 IN. C. 507%) 12 SHi3793. Collett iv. 
ienderson.38.0 TIN. Gor Solem ODS aks, 
Whitehead, 68 N. C. 191. 


Oh.—Cincinnati Sav. Soe. v. Thomp- 
son, 6 Oh. Dec. (Reprint) 1198, 12 
AmLRee 310. 

Pa.—Fulton v. Miller, 192 Pa. 60, 43 


A 409; Kelsey’s App., 113 Pa. 119, 5 
A 447, 57 AmR 444. 
R. I.—Moore v. Thorp; 16 Rak, Odo; 


OCEANS cl al eEAL qos : 

S. C.—Tedder via. Ledder, 109 S. C. 
451, 96 SE 157;. Hall v. Boatwright, 
58 S. C. 544, 36 SE 1001, 79 AmSR 
864; Sutton v. Sutton, 26 S.C. 33, 
I SE 19:, Johnsen: v.. Pelot,24-S, C. 
255, 58 AmR 2538; Buck v. Martin, 21 
SS. Ci'590,53> AmR 7025 Johnson wv. 
Harrelson, 18 S. C. 604; Annely v. 
De Saussure, 17 S. C. 389; Scaife v. 
Thomson, 15 -S. C: 337; "Williman -v. 
Holmes, 25 S. C. Eq. 475. 

Tenn.—Polk v. Gunther, 107 Tenn. 
16, 64 SW 25; Simpson v. Sparkman, 


12 Lea 360; Reeves v. Reeves, 11 
Heisk. 669; Broyles v. Waddel, 11 
Heisk. 32. 


Tex.—Whitmire v. Powell, 103 Tex. 
232, 125 SW 889; Tevis v. Collier, 84 
Tex. 638, 19 SW 801;- Thompson v. 
Jones, 77 Tex. 626, 14 SW 222: Lewis 
v. Sellick," 69° Tex. 379, 7 SW ~673: 
Curtis v. Poland, 66 Tex. 511, 2 SW 
39; Osborn v. Osborn, 62 Tex. 495; 
Griffie v. Maxey, 58 Tex. 210; Acklin 
v. Paschal, 48 Tex. 147; Yancy v. 
Batte, 48 Tex. 46; Williams v. Weth- 
ered, 37 Tex. 130; Robinson v. Mc- 
Donald, 11 Tex. 385, 62 AmD 480; 
Easterling v. Simmons, (Civ. A.) 293 
Sw 690; Pynes v. Pynes, (Civ. <A.) 
225 SW 777; Broom v. Pearson, (Civ. 
A.) 200 SW 191; Holloway v. Hall, 
(Civ. A.) 151 SW 895; Wentworth v. 
Wentworth, (Civ. A.) 142 SW 141; 
Burns v. Parker, (Civ. A.) 137 SW 
105; . Lynch, Vai bynehb;: (Civ. Any 130 
SW 461; Higgins v. Higgins, 61 Tex. 
Civ. A. 41, 129 SW 162; Rosamond v. 
Rosamond, 56° Tex. Civ. A. 1738, 120 
Sw 520; Ord v. Waller, (Civ. A.) 107 
SW 1166; Baker v. Hamblen, 48 Tex. 
Civ. A. 529, 107 SW 577; Olschewske 
v. Summerville, 43 Tex. Civ. A. 361, 


95 SW 1; Kesterson v. Bailey, 35 
Tex. Civ. A. 235, 80 SW 97;. Mahon-v. 
Barnett, (Civ. A.) 45 SW 24; Spicer 


v. Henderson, (Civ. A.) 48 SW 27; 
Calhoun v. Stark, 13 Tex. Civ. A. 60, 
35 SW 410; Taylor v. Taylor, (Civ. 
A.) 26 SW 889; McLane v. Canales, 
(Civ. A.) 25 SW 29. 


82 SE 696; Ballou v. Ballou, 94 Va. 
350, 26 SH 840, 64 AmSR 733. 
Wash.—Hamlin _ v. Hamlin, 90 


Wash. 467, 156 P 393; Leake v. Hayes, 
13 Wash. 213, 438 P 48, 52 AmSR 34. 

W. Va.-—Alderson v. Horse Creek 
Coal Land Co., 81 W. Va. 411. 94 SE 
716; Ward v. Ward, 40 W. Va. 611, 
21 SE 746, 52 AmSR 911, 29 LRA 
449; Dodson v. Hays, 29 W. Va. 577, 
2 SE 415. 

Ont.—Biehn v. Biehn, 18 Grant Ch. 
497; Wood v. Wood, 16 Grant Ch. 


[§ 506 


erected the improvements is not entitled to compen- 
sation therefor ;‘? 
recognized the right of an occupant who has made 
improvements to have them set off to him on parti- 
tion, although they denied any right in the occupant. 
to pecuniary compensation. ** 

Good faith and claim of exclusive title. 


and there are cases which have 


A coten- 


471. 

[a] Bule applied.—(1) Where a 
tract of land is held by two tenants 
in common, each of whom has a resi- 
dence thereon, which, together with 
the land and improvements on that 
side of the tract, he occupies and 
uses for twenty years with the oth- 
er’s acquiescence, each tenant is en- 
titled to have set apart to him on 
partition, as against the other tenant 
in common or his heirs, the land up- 
on which his home is situated. Hollis 
v. Watkins, 189 Ala. «292, 66 S 29. 
(2) On partition of lands between a 
widow and the heirs of her husband, 
on which the husbandshad made per- 
manent improvements, the heirs 
should be allowed the land containing 
the permanent improvements, but no 
allowance for fencing and clearing 
the land of the wife. Dehoney v. 
Bells, 30 (“SW 400,717, Kydi76. (3) 
Where it appeared that one cotenant 
had cleared the number of acres 
amounting to his share, and that the 
remainder of the land was wild, the 
cleared part should be allotted to him. 
Bennett v. Bennett, 84 Miss. 493, 36 
S 452. (4) A tenant in common, hay- 
ing acquired a homestead interest in 
an undivided tract of land, has the 
right in partition to have allotted 
to him the particular portion im- 
proved by him, or such portion of it 
as is equal in value to his undivided 
share in the entire tract, exclusive of 
such improvements.. Tucker v. Dod- 
son, (Tex. Civ. A.) 245 SW 728. 

[b] Where greater allotment was 
made than was equitable, it may be 
challenged by other cotenants. Han- 
rick v. Hanrick, 110 Tex. 59, 173 SW 
211, 214 SW 321. 

[e] An oil well is not an improve- 
ment belonging to a portion of the 
land within this rule. Dangerfield v. 
Caldwell, 151 Fed. 554, 81 CCA 400. 

[ad] Injury to cotenants.—The text 
rule does not authorize the court in 
partition of four lots to award to one 
joint owner a lot permanently im- 
proved by him where the only access 
to the other lots is over the lot so 
improved, and where to separate the 
lot improved from the: others would 
seriously impair their value, and the 
court may order a sale of all the lots. 
Bowen v. Hart Land, etc., Co., 63 Tex. 
Civ. A. 183, 1382 SW 835. 

[e] Right of way acquired in con-. 
demnation proceedings to which only 
one of several cotenants is a party 
will not in partition by other coéwn- 
ers be allotted wholly to the con- 
demnor, where such allotment will 
operate to the prejudice of such co- 
owners. Salesberry v. Virginian R. 
Co., 73 W. Va. 642, 81 SE 985. 

70. See supra § 498. 

71. Ferris v. Montgomery Land, 
etc, Co.,-.94 Ala. 557, 10 «S607, 33 
AmSR 146: Gittings v. Worthington, 
67 Md. 139, 9 A 228; St. Felix v. Ran- 
kin, 3 Haw. (N. Y.) 323; Camoron v. 
Thurmond, 56 Tex. 22. 

Generally see supra § 503. 

72. Yancy v. Batte, 48 Tex. 46; 
Rosamond v. Rosamond, 56 Tex. Civ. 
A. 173, 120 SW 520. 

{a] Rule applied.—It.is error to 
make the payment of éne half the 
value of the improvements a con- 
dition precedent to plaintiff's right to 
partition, where it does not appear 
that the land is incapable of an equi- 
table division, whereby the land con- 
taining the improvements may be set 
off to the party making them. Spicer 
v. Henderson, (Tex. Civ. A.) 48 SW 


27. 
73. Stephenson v. Cotter, 5 NYS: 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number: 
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ant who has made improvements may be allowed for 
them by assigning to him that portion of the prop- 
erty on which the improvements are situated, regard- 
less of whether or not he believed himself to be the 
sole owner of the property at the time he made 
them,7* and without reference to the question wheth- 
er or not he acted in good faith,’® for the rights of 
are in no way affected by such 
The only good faith re- 
quired is that the tenant shall have made improve- 
ments for the purpose of improving the property, 
and not of embarrassing his cotenants, encumbering 
their estate, or hindering partition.*7 

The equity of a cotenant to 
have the part of the common property which he has 
improved allotted to him on a partition is not 
founded upon the idea that he made the improve- 
ments with the consent, express or implied, of his ¢o- 


the other cotenants 
a partition being made.*® 


Consent of cotenants. 


tenants.‘§ 


Right depending upon who is plaintiff in partition. 
In some jurisdictions the right of an improving ten- 
ant to have the improved portion assigned to him on 


749; slayloreyv. Taylor, Crex CivaA.) 
26 SW 889; Ward v. Ward, 40 W. Va. 
mae 21 SE 746, 52 AmSR 911, 29 LRA 


.74% Ferris v. Montgomery Land, 
ete, Cos 94 Ala. 55d, 109 S\ 607; 33 
AmSR 146 Sarbach v. Newell, 30. 


ian aoa bP 30% 
ZION Erg SLL 

[a] That the improving tenant 
knew that another owned an undivid- 
ed interest in the property will not 
affect his rights. Sarbach v. Newell, 
30 Kan. 102, 1 P 30; Hall v. Piddock, 
2a: Ne) LCS Ls 

75. Kesterson v. Bailey, 35 Tex. 
CivisvA 285,65 80 oSW 97s. Mahon v; 
Barnett,..Cbex. Civ. A.) 45 SW “245 
McLane v. Canales, (Tex. Civ. A.) 25 
Sw 29. 

76. Ferris v. Montgomery Land, 
LC OO, 94 Ala. 55, 10 SuGOt, “33 
AmSR 146. 

77. Ferris v. Montgomery Land, 
etc., Co., supra; Sarbach v. Newell, 
30-Kan. 102, 1 P 303. Hall vi Piddock, 
2A Nees. eq? 311; 

78. ‘Ferris v. 
ete., Co., 94 Ala. 
AmSR 146; 
Ala. 198. 

fa] In Maine (1) under a statute 
relative to improvements by coten- 
ants, if one tenant has had exclusive 
possession of any part of the prem- 
ises ‘by the consent” of his cotenants 
and has made improvements thereon, 
he is entitled to have such part as- 
signed to him on partition, unless, ex- 
clusive of the improvements, it ex- 


Hall v. Piddock, 


Montgomery Land, 
Bio weet oe ONG oe 
Wilkinsén v. Stuart, 74 


ceeds his share. Reed v. Reed, 68 
Me. 568; Allen v. Hall, 50 Me. 258. 
(2) But if one tenant has made 


improvements without the consent 
of his cotenants, he cannot claim to 
have his share so set out as to em- 
brace such improvements, but may 
be compelled to take some other por- 
tion of the property. Reed v. Reed, 
supra; Allen v. Hall, supra. (3) 
In the latter case the tenant making 
the improvements without the con- 
sent of his cotenants is entitled to 
have the value of the improvements 
considered in assigning the shares, 
so that he shall receive the benefit of 
them, although in the division some 
other part of the property falls to 
him. Reed v. Reed, supra; Allen v. 
Hall, supra. 

[b] In Massachusetts, under Gen. 
St. ¢c 136, a tenant in common who 
has erected a house upon the land 
without the knowledge or consent of 
his cotenant is not entitled to have 

partition made of the land without 
Fae house, and to have that part of 
the land on which the house stands 
set off to him. Husband v. Aldrich, 
137 Mass. 317; Aldrich v. Husband, 
131 Mass. 480, 


i 


y 


PARTITION 


partition suit.*° 


[47 C.J.] 473 


partition has been limited to eases in which the other 
tenant seeks the partition,’® but in others the im- 
proving tenant has been considered to be entitled to 
receive such portion, although he is plaintiff in the 


[§ 507] (c) Requiring Payment of Compensation 
by Other Cotenants. 
practicable to allot that portion of the property on 
which the improvement is situated to the cotenant 
who erected the improvement,*! the other cotenants 
may be required to pay to him their proportionate 
share of the enhancement of value resulting from 
such improvement,*? and it has been held that a 
charge may be imposed on the respective allotments 
of the other tenants corresponding to their pro rata 
shares of the enhanced value,*? or, on partition sale, 
the court will so apportion the purchase money as 
to give the improving cotenant the increased value 


Where it is impossible or im- 


of the property derived from the improvement.** 


Necessity of consent generally see 
supra § 500. 

79. Bazemore v. Davis, 55 Ga. 504; 
Ford v. Knapp, 102.N. Y. 135, 140, 6 
NE 283, 55 AmR 782; Swan v. Swan, 
8 Price 518, 146 Reprint 1281. See 
also Davis v. Smith, 5 Ga. 274, 48 
AmD 279 (where this difference of 
rights between a plaintiff and a de- 


fendant is recognized but severely 
criticized). = 
“A co-tenant asking . . . [the aid 


of. the court] for a partition against 
an owner who has made improve- 
ments upon the property is entitled to 
relief only upon condition that any 
equities thereby arising shall be tak- 
en into account, and that in such 
ease, where actual partition is made 
and it is possible so to do, the improv- 
ing tenant will be awarded the por- 
tion of the land upon which the im- 
provements have been made.” Ford 
v. Knapp, supra 

80. Spitts v. “Wells, 18 Mo. 468; 
Doughaday v. Crowell. 11 N. J. Ea. 
201; Brookfield v. Williams, 2 N. + 
ae eras And see cases supra notes 
69-78. 

81. See supra § 506. 

82. U. S.—McClaskey v. Barr, 62 
Fed. 209. 

Ala.—Ferris v. Montgomery Land, 
eter) Co. 04 Alar 557, OOS, 60, +33 
AmSR 146; Sanders v. Robertson, 57 
Ala. 465; Ormond v. Martin, 37% Ala. 


598. 


275, 10 SW 765, 14 AmSR 50; Dren- 

nen v. Walker, 21 Ark. 539. 
Del.—Warner v. Logue Realty Co., 

11 Del. Ch. 474, 107 A 449. 
Ill._—Maciejewska v. Jarzombek, 


243 Ill. 136. 90 NE 231 [aff 148 Tll. A. 


161]; Noble v. Tipton, 219 Ill. 182, 
76 NE 151, 3 LRANS 645; Cooter v. 
Dearborn, 115 Ill. 509, 4 NE 388: 
Baird v. Jackson, 98 Ill. 78; Mahoney 
v. Mahoney, 65 Tll. 406; Kurtz v. 
Hibner, 55 Ill. 514, 8 AmR 665; Lou- 
valle v. Menard, 6 Ill. 39, 41 AmD 


161. 

Ind.—Carver v. Coffman, 109 Ind. 
547, 10 NE 567; Martindale v. Alex- 
ander, 26 Ind. 104, 89 AmD 458. 

Iowa.—Killmer. v. Wuchner, 79 
Iowa 722, 45 NW 299, 18 AmSR 392, 8 
LRA 289, 

Kan.—Sarbach v. Newell, 30 Kan. 
LOZ seule Tee 3:0: 

Ky.—Borah v. Archers, 7 Dana 176; 
Sneed v. Atherton, 6 Dana 276; 3 
Amp>. 70; Arterburn: -v.. Gwathmey, 
3 Bibb 306. 


La.—Litton v. Litton, 36 La. Ann. 
re Davis v. Wilcoxon, 10 La. Ann. 
64 


Ares —Allen v. Hall, 50 Me. 253. 
Md.—Worthington v. Hiss, 70 Md. 
172, LovA 534,17 Ay 1026; 
Mass.—Husband yv. Aldrich, 135 


Where it is necessary, in order to make an equal 
partition, to allot land containing improvements 
made by one cotenant to the other, the allottee should 


Mass. 317; 
Mass. 412. 
Mich.—Pierson y. Conley, 95 Mich. 
619, 55 NW 387. 
Minn.—Hunt v. Meeker County Ab- 


Chandler v. Simmons, 105 


stract, -ete:, Co., 135° Minn, 134) 160 
NW 496. 
Arye tia .—Nelson v. Leake, 25 Miss. 


Mo.—Spitts v. Wells, 18 Mo. 468. 

N. H.—Warner v. Eaton, 78 N. H. 
515, 102 A 535; Leavitt v. Locke, 68 
IN Sh 17, 40 A’ 395. 

N. J.—Woolston v. Pullen, 88 N. J. 
Eq. 35, 102 A 461; Keneaster v. Erb, 
SoeNae Eq. 625, 92 A 377 [rev 83 N. 
J. Eq. 206, 89 JX 995]; Doughaday v. 
Hove TEIN J O20 

N. Y._-Lyons Nat. Bank v. 
115 App. Div. 859, 101 NYS 62 
CivProc. 303; 


Schuler, 
37 NY 
Green v. Putnam, ab 


Barb. 500; St. Felix v. Rankin, 3 
Edw. 323; Hitchcock v. Skinner, 
Hoffm. 21. 


N. C.—Holt v. Couch; 125 N. C. 456, 
34 SE 708, 74 AmSR 648; Tucker v. 
Markland, 101 N. C. 422, ’§ SE 169. 

Oh. —Youngs Vy Heffner, 36 Oh. St. 


232 

Pa,—Fulton v. Miller, 192° Pa. 605 
43 A 409. . 

Ss. C—Sutton v. Sutton; 26 S. CG. 
33, 1 SH 19; Johnson y. Pelot, 24 S. 
C.2bds, 58 AmR 253; Annely v. De 
Saussure, i Ly Be ON 389. 

Te nn:—-Broyles v. Waddel, alae 
Heisk. 32. 


Tex.—Whitmire v. Powell, 103 Tex. 


232, 125 SW 889 [rev (Civ. A.) 117 
SW 433]; Lewis v. Sellick, 69 Tex. 
SLY MS WVis Oop GUPtIS: aun Poland, 66 
Mexer5 1th 2 Sw SO BOn anys Hill, 37 
Tex. 626; Robinson Vv. MeDonald, lal 
Tex. 385, 62 Amb 480; Holloway ee 
deville (Civ. A.) 151 SW 895; Burns v. 


Parker, (Civ. A.) 137 SW 105; Lynch 
Vv. Lynch, (Civ. A.) 130 SW 461. 

Vt.—Strong v. Hunt, 20 Vt. 614. 

Va.—Chinn Vv. Murray, 4 Gratt. (45 
Va.) 348; Carter v. Carter, 5 Munf. 
(19 Wa.) 108. 

Wis.—Stewart v. Stewart, .90 Wis. 
516, 68 NW 886, 48 AmSR 949; Phee- 
nix Lead Min., etc., Co. v. Sydnor, 
39 Wis. 600. 

Eng.—Swan v. Swan, 8 Price 518, 
146 Reprint 1281. 

[a] Time of payment.—Payment 
of the ratable proportion of the value- 
of improvements must be made be- 
fore division. Hitchcock v. Skinner, 
HMofim.. CNECY.) e21, 

Allowance from proceeds of sale 
see infra § 855. 

mph of allowance see infra § 

83. “Pynes v. Pynes, (Tex. 'Civs A: 
225 SW 777. 

Lien for improvements generally 
see infra § 511. 

84 See infra § 855. 
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be compelled to pay for the improvements.*® 

Good faith and claim of exclusive title. It has 
frequently been held that, in order to entitle a ten- 
ant in common making improvements to recover from 
his cotenants their proportionate share of the en- 
hancement of value due to such improvements, he 
must have held exclusive possession of the property 
and have made the improvements under a bona fide 
belief and claim that he was the sole owner of the 
property,®® and if he had notice of the title of the 
other tenants no recovery can be had for the im- 
provements.’* The improvements also must have 
been made in good faith, for the purpose of improy- 
ing the property and not of embarrassing the im- 
prover’s cotenants, encumbering their estate, or hin- 
dering partition.*® If a cotenant purposely covers 
the whole of the estate with valuable improvements 
in such a manner as to render it impossible to as- 
sign the shares of the others without including part 
of such impxrovements, he will be considered as a 
volunteer as to them; and when they were made 
without the consent of his cotenants, he is not enti- 
tled to compensation.®® 

[§ 508] (d) Assigning Increased Quantity of Land 
to Improver. It has been said that if, on partition, 


the improved portion of the land cannot be assigned 


to the maker of the improvements without injury to 
the other tenant in common,®°® the former “should be 
compensated by an increased quantity of land, or in 
some other way.”°! But the latter has the right to 
pay his share of the value of the improvements in 
money and retain his full share of the common prop- 
erty.°? 

[§ 509] (5) Extent of Allowance. The measure 
of compensation to a tenant in common who has 
placed improvements on the property is not the cost 
of such improvements,®? but the amount the value 
of the property is enhanced thereby,®* and only such 
93. 


S 419; 
413, 107 A 772; 


85. Respass . Johns v. 
K. Marsh. (Ky.) 
- 86. U. S.—German Sav., etc., Soc. 
v. Tull, 136 Fed. 1, 69 CCA. 1 [certio- 


rari den 200 U. 8S. 6215 26).SCt 57, 


Breckenridge, 2 A. 
581. 


son, 
Lynch y. Lynch, 


sure; 17-Si'Cv 3389: 
SiS. Cr rds 


PARTITION 


rs 


Johns, 98 Ala. 239, 9 
Wilson v. Lank, 12 Del. 
Annely v. De Saus- 
Moore v. William- 
Bios 
(CTexiiGiviy Al) 130 
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amount,®® leaving to the other cotenants the full val- 
ue of their undivided interests in the Beery as it 
was before the improvements were made.°® But 
where there is no evidence as to the market value of 
the property with and without the improvements, a 
decree allowing for improvements on the basis of 
their cost has been held proper.®* 

Interest. Where an allowance is made to one of 
the tenants for improvements made by him, he is en- 
titled to lawful interest on such amount,®® although 
there is authority to the contrary.°® 

[§ 510] (6) Establishment of Rights. It is not 
absolutely necessary that the court should dispose of a 
cross bill for improvements? at the time the decree for 
partition is rendered.* Where it is determined that 
plaintiff has no right to partition, the issue as to im- 
provements made by defendant in good faith cannot 
be adjudicated.* = 

Finality of determination. Where the liability of 
tenants in common for improvements made by a co- 
tenant is determined on an accounting had before or- 
der of sale in partition, such determination is final, 
and the question cannot again be litigated at the sup- 
plemental hearing.’ 

[§ 511] (7) Lien for Improvements. In some ju- 
risdictions it has been held, applying the occupying 
claimant’s law,® that one who goes into possession 
of land in good faith under color of title has a lien 
for imiproverterts made by him, without regard to the 
consent of the real owner.’ So it has been held that, 
where the cost of improvements is set off against a 
claim for rental value, and there is a balance in 
favor of the improving tenant, he is entitled to a 
lien therefor on the share allotted to his cotenant.® 
Generally, however, expenditures made by a tenant 
in common for improvements do not strictly consti- 
tute a lien upon the land,® although it has been held 
that they are in the nature of an equitable charge 

98. White v. Smith, 70 N. J.. Eq. 
418, 62 A 560. 

99. Talbot v. Todd, 7 J. J. Marsh. 
(Ky.) 456. 


73 Am®D 993; 1. Pleading see infra §§ 544-546. 
Proof see infra §$ 547-549. 


Ch. 


50 L. ed. 624]; McClaskey v. Barr, 
62 Fed. 209. : 

Ala.—Ferris v. Montgomery Land, 
CLC COs Os Alay 455%, 10h S607, 33 
cane 146; Horton v. Sledge, 29 Ala. 
478. 

Iowa.—Rippe v. Badger, 125 Iowa 
725, 101 NW 642, 106 AmSR 336. 

Ky.—Farley v. Stacey, 177 Ky. 109, 
197 SW 636, 1 ALR 1181. 

Ss. C.—Guignard v. Corley, 144 SE 
586; Johnson v. Pelot; 24 S.-C. .255, 
58 AmR 253; Buck v. Martin, 21 S. C. 
590, 53 AmR 702; Johnson v. Harrel- 
son, 18 S. C. 604; Annely v. De Saus- 
sure, 17 S. C. 389; Scaife v. Thom- 
son, 15 S.(Cr233 7. 

W. Va.—Williamson yv. Jones, 43 W. 
Va. 562, 27 SE 411, 64 AmSR 891, 38 
LRA 694. 

87. See cases supra note 86. 

88. Ferris v. Montgomery Land, 
eten CO, 04 wAla. 5577910 S- 607; 33 
AmSR 146; Sarbach v. Newell, 30 
Kan 102,. 1. 2 30;) Hall v. Piddock; 
PAN. dh, Ed. Sil. 

89. Rowan v. Reed, 19 Ill. 21; Nel- 
Soi Clay, 0 \Joedn Marsh iGkKcys) 
138, 23 AmD 387. 


90. See supra § 506. 
91. Sanders v. Robertson, 57 Ala. 
465, 472. See Arnold v. De Booy, 161 


Minn. 255, 201 NW 4387, 39 ALR 403 
(holding that an adjudication, sub- 
tracting from defendants’ shares and 
adding to plaintiff's so as to dis- 
charge plaintiff's claim or lien for im- 
provements, and giving to defendants 
their shares clear, was proper). 
92. Stafford v. Nutt, 35 Ind. 93. 


SW 461. 


94. U. S.—McClaskey v. Barr, 62 
Fed. 209. 

Ala.—Johns v. Johns, 93 Ala. 239, 
9 S 419. 


Del.—Wilson y. Lank, 12 Del. Ch. 
413, 107 A 772. 


T1l.—Noble v. Tipton, 219 Ill. 182, 
76 NE 151, 3 LRANS 645. 

Kan.—Sarbach v. Newell, 30 Kan. 
102) Ay PASO: 


Ky.—Flatt v. Flatt,' 189 Ky. 801, 
225 SW 1067; Farley v. Stacey, 177 
Ky. 109, 197 Sw 636, 1 ALR 1181. 

La.—Grouchy v. Williams, 161 La. 
909, 109 S 545. 


Mo.—Armor v. Kearney, 253 Mo. 
485, 161 SW 840; Armor v. Cooper, 
253 Mo. 483, 161 SW 841; Armor v. 


253 Mo. 480, 161 SW 839. 
I.—Moore Vai = HOBD i liGe. Foca oe 
655, 19 A-321,°7 LRA Vel. 

s. C.—Annely v. De Saussure, 17 S. 
C. 389; Moore v. Williamson, ail Sich 
Eq. 323, 73 AmD 932. 

Tex.—-Pynes v. Pynes, (Civ. A.) 225 
SW 777; Lynch v. Lynch, (Civ. A.) 
130 SW 461. 

95. Pynes v. Pynes, (Tex. Civ. A.) 
225 SW 777. 

96. Snead v. Lee, (Ala.) 117 S 469; 
Porter v. Henderson, 203 Ala. 312, 82 
S 668. 

[a] A cotenant cannot “be im- 
proved out of his entire interest in 
the common property.’ Snead v. Lee, 
(Ala.) 117 S 469, 471. 

97. Severy v. McDougall, 190 Ill. 
ACEO Se 


Jester, 
R. 


2. Cross bill see supra § 352 et 
seq; and infra § 546. 

3. Howey v. Goings, 13 Ill. 95, 54 
AmD 427. 

4. Perkins v. Perkins, (Tex. Civ. 
A.) 166.SW 915. 

5. Rentz v. Eckert, 74 Conn. 11, 49 
A 208 
40 Minn. 


6. Smalley v. Isaacson, 
7. Walker v. Eller, (Ark.) 10 SW 


450, 42 NW 352. 


(2d) 14; Smalley. v. Isaacson, 40 
Minn. 450, 42 NW 352. 
8. Bennett vy. Bennett, 84 Miss. 


493, 386 S 452, 

9. Warner v. Logue Realty Co., 11 
Del. Ch. 474, 107 A 449; Sarbach v. 
Newell, 30 Kan. 102, 1 P 30; Ford v. 
Knapp, 102 N. Y. 135, 6 NE 283, 55 
AmR 1782; Yung v. Blake, 156 App. 
Dive 211, i141 NYS 300; Green v. Put- 
nam, 1 Barb. (N. Y.) 500; Bull v. 
Nichols, 15) Vit. 329). 

[a] Basis of relief.—The relief to 
a cotenant who has made improve- 
ments on the property “is adminis- 
tered not upon the ground that the 
improving tenant who..acts without 
the agreement or assent of the other 
owners gains a lien upon the prop- 
erty for his advances, but stands up- 
on the proposition that one who seeks 
equity must do equity, and that the 
tenant out of the actual occupation 
who asks a court of equity to aware 
him partition is entitled to relief only 
upon condition that the equitable 
rights of his co-tenants shall be re- 
spected.”” Ford v. Knapp, 102 N. Y. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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upon it.'° On the other hand it has been held that 
the court will not make a claim by a cotenant for 
improvements erected on his own initiative a charge 
upon the whole property.'? 

Improvements pending suit. If improvements are 
made during the pendency of the suit, no hen will be 
imposed to recompense their maker. 12 

[§ 512] g. Waste;!* Conversion ‘and Appropria- 
tion of Property. Accounting for waste committed 
by one cotenant is an incident of the right to par- 
tition.t1# So a tenant in common who has appro- 
priated and converted to his own use a part of the 
common property,'® as where he has cut, removed, 


and sold timber,!® may be required on partition to 


account to his cotenants for the proceeds, with inter- 
est from the date of judicial demand;** and the stat- 
ute of limitations is not a bar to the right to an 
accounting.t® ~The cotenant guilty of waste may be 
decreed to compensate his cotenants for any deteri- 
oration resulting therefrom,!® or the portion wasted 
by him may be allotted to him without taking into 
consideration the diminution in its value due to such 
waste.2° And where the value of defendant’s por- 
tion of the land is less than the damages assessed 
against him for waste, the court may decree title of 
all the lands to plaintiffs, his cotenants.24_ On the 
other hand it has been held that unliquidated claims 


for damages done to the premises by plaintiffs in 


partition are not cognizable in the action.?? 

On partition of lands purchased with the proceeds 
of other lands, devised with power to the executor 
to sell, the decree may order one of the cotenants 
to refund out of his share a portion of the purchase 
135, 140, 6 NE 283, 55 AmR 782. 

10. Warner v. Logue Realty Co., 
11 Del. Ch. 474, 107 A449. See John- 
son v. Johnson, CLREXs, Cing cAs) i lol 


SW 366 (holding that, in a suit for 
partition among heirs, the value of 


85 SE 490. 


658, 72 SE 751. 
fa] 


PARTITION 


W. Va.—cCresap v. Brown, 69 W. Va. 


Rule applied.—In a suit for 
accounting of the 
proceeds of parts of the property 


partition and for 


[47 Cc. 2410 
money received by him for the land sold.** 

Claim of remaindermen for waste committed by a 
life tenant cannot be adjusted in a partition suit in 
which some of the remaindermen are plaintiffs and 
others defendants.** 

Dispute as to boundaries. The court cannot, on 
partition, compel an accounting for timber sold by 
one cotenant on land as to which there is a dispute 
as to boundary lines.?°® 

Preventive relief is available in a suit in partition, 
and thereby further waste may be enjoined,?° unless 
great damage will result from granting such re- 
hef.?* The court will not, however, in opposition to 
the tenant in possession, order the sale of standing 
grass and the payment of the proceeds into court 
unless it is necessary for the interest of all the coten- 
anitcec? 

[§ 513] h. Set-Off or Deductions as to Particular 
Claims or Liabilities*°—(1) In General. On parti- 
tion, claims of a tenant in common for expenditures 
made for the benefit of the common property may be 
set off or deducted from claims against him. by his 
cotenants arising out of his possession of the prop- 
erty.*° And in a suit by residuary legatees to set 
aside a conveyance by the executor and for parti- 
tion the court has jurisdiction to inquire into set-offs 
pleaded by the executor, and to determine whether 
they are proper charges against the equitable estate 
belonging to the residuary legatees, although the ex- 
ecutor had made no final settlement. But i in an ac- 
tion for partition of property alleged to have been 
purchased by defendant and complainant, the for- 
mer cannot set off against an excess paid by com- 


Eq. 35, 102 A 461; Polhemus v. Em- 
son, 30 N. J. Ka. 405 [aff 32 N. J. Eq. 
827]: Alderson v. Horse Creek, etc., 
Land Co., 81 W. Va. 411, 94 SE. 716. 

21. Stuart v. Teagarden, (Tex. 
. A.) 193 SW 416. 


improvements placed on the land was 
properly allowed as a charge against 
the land divided). 

11. Jones v. Johnson, 28 Ark. 211; 
Shelangowski v. Schrack, 162 Iowa 
176, 143 NW 1081. See Farley v. 
Stacey, 177 Ky... 109,.19%e SW 636, 1 
ALR 1181 (holding that, where land 
was directed divided so as to give 
improvements to the cotenant making 
them such cotenant was not entitled 
to a lien to secure payment for the 
improvements). 

12. Mayer v. Haggerty, 138 Ind. 
628, 38 NE 42. 

13. Cross references: 
Generally see SAPO jee Cyc 496]. 
Pleading see infra § 5 
Proof see infra § 549. ‘notes 57 [b] 

(9),. [el (8), (9). 

Remedies for waste by -cotenants 
ig: tee see Tenancy in Common 


[38 Cyc 89]. 

14. Woolston v. Pullen, 88 N. J. 
Bq. 35, 102 A 461; Peets v. Wright, 
NERS (on 409, 109 SE 649; Vaughan v. 
Langford, chins’ 282, 62 SE 316, 
128 AmSR 912, 16 AnnCas oT. Stuart 
v. Teagarden, (Tex. Civ. A.) 193 SW 
416; Alderson vy. Horse Creek, etc., 
Land Co., 81 W. Va. 411, 94 SE 716. 
And see cases infra notes 15-28. 

15. Ala.—Chapman v. York, 212 
Ala. 540, 103 S 567. 

Fla.—Farrell v. Forest Inv. Co., 73 
Pla.191, 74 S 216, 1 ALR 25. 


Ky.—Thomas v. Turner, 35 SW 
1035, 18 KyL 209. 

La.—Satcher v. Radesich, 153 ,La. 
468, 96 S 35. 


Mo.—Halferty v. Karr, 188 Mo. A. 
241,175 SW 146; Caldwell v. Wright, 
88 Mo. A. 604. 

N. J.—Jackson v. Beach, (Ch.) 3 
A 375. 

Tex.—Stuart v. Teagarden, (Civ. 
A.) 193 SW 416. 

Va.—Adkins vy. Adkins, 117 Va. 445, 


sold, it is error to decree all the pro- 
ceeds to the cotenant who holds them, 
and compensate the others by an 
abatement pro tanto from his allot- 
ment of land, as each cotenant should 
have ‘his share in both the lands and 
the proceeds. Cresap v. Brown, 69 
W. Va. 658, 72 SE 751. 

Picaane see infra § 544. 

16. Ala.—Chapman v. York, 212 
Ala. 540, 103 S 567. 

Fla.—Farrell v. Forest Inv. COmcs 
Fla, 191,74 S) 216, 1-ALR, 25. 

Ky.—Thomas v. Turner, 35 SW 

v. Radesich, 153 La. 


1035, 18 KyL 209. 
La.—Satcher 

468, 96 S 35; Meredith v. Eason, 130 
La. 384, 58 S 15. 


Tex.—Stuart v. Teagarden, (Civ. 
A.) 193 SW 416. 

Va.—Adkins v. Adkins, 117 Va. 
445, 85 SE 490 (holding, however, 


that there was no evidence that com- 
plainant cut and removed timber). 

[a] Scope of inquiry.—Where, toa 
bill for partition brought by one of 
joint reversioners who had also ac- 
quired the life estate, respondents 
filed an answer and cross bill seeking 
an accounting of complainant for 
waste in having cut and removed 
timber, and the proof showed that 
much of the timber had been sold sub- 
sequent to the filing of the bill, the 
decree, in ordering a reference to as- 
certain the value of the timber re- 
moved, was erroneous in limiting the 
inquiry to the time prior to the filing 
of the bill. Chapman v. York, 212 
Ala. 540, 103 S 567. 


17. Satcher v. Radesich, 153 La. 
468, 96 S 35. 

18. Jackson v. Beach, (N. J. Ch.) 
3VA. 375: 
es Backler v. Farrow, 11 5S. C. 
UG. i 

20. Jackson v. Beach, (N. J. Ch.) 
3 A 375; Woolston v. Pullen, 88 N. J. 


22. White v. Smith, 70 N. J. Eq. 
418, 62 A 560 [petition to open de- 
cree den 72 N. J. Eq. 697, 65 A 10171. 
ees McCreary v. Burns, LVRS ae: 

24. Stout v. Dunning, 72 Ind. 343. 

25. Arnold v. Mylius, 87 W. Va. 
727, 105 SE 920. 

Determination of quantities of title 
generally see supra § 

26. U. S.—Rainey v. H. Cc. Frick 
Oee Co., 73 Fed. 389. 

. J.—Weise v. Welch, 30 N. J. Hq. 

Gn Coffin v. Loper, 25 N. J. Eq. 448; 
Obert v. Obert, 5 N. J. Eq. 397. 

“Ni; Y.—Hawley v. Clowes, 2 Johns. 
Ch. 122. 

N. C.—Thompson vy. Se 
ie IN] Co 12, 5 40S E82 es AmSR 

W. Va.—Provident Life, etc., Co. v. 
Wood, 96 W. Va. 516, 123 ‘SE 276. 

Eng.—Bailey we Hobson, ARE 5 
Ch. 180; Hughes v. D'Arcy, Lege, MR 
Eq. 71 

27s " Alderson v. Horse Creek, etc., 
Land Co., 81 W. Va. 411, 94 SE 716. 
oat Smith Veursmil ths Ni bs eeioe 

29. Set-off of mutual demands 
generally see Set-Off and Counter- 
claim [34 Cyc 618]. 

30. Goodenow y. Ewer, 16 Cal. 461, 
76 AmD 540; Blackwell v. McLean, 
9 Wash. 301, '37 P 317. 

[a] Illustration.—In an action for 
partition, and for rents and profits, 
and damages caused by waste, de- 
fendants may plead as a set- off ex- 
penses incurred in making neces- 
sary repairs of buildings and fencés, 
and sums expended at plaintiff’s re- 
quest in defending the title to the 
premises. Blackwell v. McLean, 9 
Wash. 30k. 37. P 81%, 

31. Barnard v. Keathley, 230 Mo. 
209, 130 SW 306. 


476 [47 C.J.] 
plainant an amount paid by defendant on partner- 
ship debts, where it did not appear that complainant 
was personally liable for the debts or had agreed to 
such eredit.22. In some jurisdictions it has been held 
that it is error for the court to offset the claims of 
one cotenant against the other, instead of referring 
the matter to the master to state the account.** 

[§ 514] (2) Between Rents or Rental Value and 
Other Claims?—(a) In General. Where tenants in 
common assert a claim against a cotenant in posses- 
sion for rents and profits, the latter may set off ad- 
vances made by him for the benefit of the common 
property,®® such as advances for insurance*® or re- 
pairs.*? Conversely, if the tenant in possession as- 
serts a claim for advances made by him for the bene- 
fit of the common property,*® such as advances for 
repairs,*® his cotenants will be entitled to set off 
against such’claims rents and profits for the period of 
his occupation. If judgment is rendered against a co- 
tenant for rents and profits collected by him in ex- 
cess of his pro rata share, such judgment should be 
without prejudice to his right of reimbursement if it 
is found that he has expended the money so collected 


32. Johnson v. Johnson, (Tenn. Ch. 
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302, 250 SW 1000. 
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in payment of legitimate claims against the common 
property.4° Where a cotenant on partition exercises 
his election to take all the land at its appraised val- 
ue,*! and gives a bond and mortgage for payment,*” 
the rents due him from the other cotenants while 
in possession of the property should be credited on 
his bond and mortgage.** 

[§ 515] (b) Improvements. Expenditures for 
improvements made by a tenant in common in pos- 
session of the-property may be set off against, or 
deducted from, rents and profits due from him to his 
cotenants,#* unless the land on which the improve- 
ments are situated is assignedxto him;*® and in some 
cases the courts have refused to make an allowance 
for improvements save such set-off,*#® thus prevent- 
ing an allowance in favor of such tenants as have 
made improvements where no claim if made against 
any of the defendants for use and* occupation.** 
Conversely to the rule first above stated,*® if the ten- 
ant in possession makes a claim for improvements, 
his cotenants will be entitled to set off rents and 
profits or use and occupation for the period of his 
possession,*® and in such ease the statute of limita- 


A.) 53 SW 226. 

33. Blackaby v. Blackaby, 185 Ill. 
94, 56 NE 1053. 

34. Accounting for rents and prof- 
its derived from improvements see 
supra § 490. 

35. Goodenow v. Ewer, 16 Cal. 461, 
76 AmD 540; Sharp v. Zeller, 114 La. 
549, 38 S 449; Davidson v. Thompson, 
22.N. J. Eq. 83; Barnes v. Rodgers, 
5458S. 1) 105, 31 SH) 885. 

Advances to pay: 

Encumbrances generally see infra § 

516. 

Taxes see infra § 517 


36. Sharp v, Zeller, 114 Lia. 549; 
38 S 449. 
37. Goodenow v. Ewer, 16 Cal. 


461, 76 AmD 540; Sharp v. Zeller, 
114 La. 549, 38 S 449; Davidson v. 
Thompson, 22 N. J. Eq. 83 


38. Carter v. Carter, S Munf. (19 
Va.) 108; Blackwell v. McLean, 9 
Wash. 301, 37 P 317; Mastron v. Cot- 


oe, 58 Ont. L. 251, [1926] 1 DomLR 
{a] Securing or defending title.— 
Advances by a tenant in possession 
to secure or defend title to the prop- 
erty should be deducted from the 
amount due from him to his cotenants 
for rents received by him. Carter v. 
Carter, 5 Munf, (19 Va.) 108; Black- 
ue v. McLean, 9 Wash. 301, 37 P 
Bee 
Advances to pay: 
Bee apace: generally see infra § 
1 


Taxes see infra § 517. 


39. Mastron v. Cotton, 58 Ont. L. 
251, £1926} 1° DomLR 767. 
40. 


Brown v. Mount, 54 App. Div. 
604, 66 NYS 1000. 

41. See infra § 635 et seq. 

42. See infra § 652 et seq. 

43. Jones v. Massey, 14 S. C. 292. 

44. Ala.—Ferris v. Montgomery 
wandsece., Co: 940ATa. (557, 10" Smeo7, 
33 AmSR 146; Sanders v. Robertson, 
57 Ala. 465; Ormond v. Martin, 37 
Ala. 598. And see Winsett v. Win- 
sett, 202) Ala. 3735 83S 117%) Johns Vv. 
MOONS Wao. O18 2389, 9a7S. 419 (both: 
holding that a tenant in common, 
making improvements in good faith, 
will be allowed reimbursement out of 
the use and occupation of the prop- 


erty). 
Ark.—Jones v. Johnson, 28 Ark. 
214, 
Ga.—Bazemore v. Davis, 55 Ga. 504. 
Tll.— Roberts v. Beckwith, 79 Ill. 
246. 
See Vv. Cochran, 85 Ind. 
“Ky, Booten v. Robertson, 199 Ky. 


Miss.—Bennett v. penne 84 Miss. 
493, 36 S 452. 

Mo.—Gunn_ v. ““thruston, 130 Mo. 
339, 32 SW 654. 

Nebr.—Jolliffe v. Maxwell, 3 Nebr. 
(Unoff.) 244, 91 NW 563. 

N. H.—Pickering v. Pickering, 63 N. 
H. 468, 3 A 744. 

N. Y.—Clapp v; Hunter, 52-App- 
Div. 253, 65 NYS 411. 

S. C—tTedder v. Tedder, 109 S. C. 
451, 96 SE 157; McGee v. ‘Hall, 28 S. 
C. 562, 6 SE 566; Annely v. De Saus- 
sure, 26S. C. 497, 2 SE 490, 4 AmSR 
725; Sutton v. Sutton, 26 S:-C.°33, 1 
SE 19; Thompson v. Bostick, 16 S. 
CG. Ea. 75; Hancock vy. Day, 16—S. C. 
Eq. 69, 36 AmD 293. 

Tenn. —Tyner v. Fenner, 4 Lea 469. 


Tex.—Curtis v. Poland, G6he hex: 
510, 2) SW239- 

Va.—Graham v. Pierce, 19 Gratt. 
(60 Va.) 28, 100 AmD 658; Ruffners 


v. Lewis, 7 Leigh (34 Va.) 720, 30 
Am D513: 

Wash.—Leake v. Hayes, 13 Wash. 
218, 48 P 48, 52 AmSR 34. 

[a] Rule applied.—Where joint 
owners sue for partition and an ac- 
counting of rents and royalties aris- 
ing from oil produced and marketed 
from the premises, the land being or- 
dered sold, the fair value of neces- 
sary and proper permanent and last- 
ing improvements placed on lands by 
defendants to develop it for minerals 
must be ascertained and allowed to 
those making outlay from funds aris- 
ing from royalties of the whole prop- 
re Miller v. Powers, (Ky.) 212 SW 

[b] Statutes construed.—(1) The 
rule embodied in Civ. Code (1910) § 
5671, as to when and to what extent 
a trespasser may set off in ejectment 
a claim for improvements against a 
recovery of mesne profits, is not ap- 
plicable in an equitable proceeding 
for an accounting and _ partition. 
Smith v. Smith, 141 Ga. 629, 81 SE 
895. (2) Nor is the rule embodied in 
Civ. Code (1910) § 5587 et seq, which 
gives to a defendant “who has bona 
fide possession of such land under 
adverse claim of title’ the right to 
set off the value of improvements 
bona fide placed thereon by himself 
or other bona fide claimants under 
whom the claims, applicable in a pro- 
ceeding for an accounting and par- 
tition, where defendant had no ad- 
verse claim against his cotenant. 
Smith v. Smith, supra. 

45. Kirk>y, Crutcher, 146) Ky, 52; 
139 SW 1076. 

Allotment of improved part to ten- 


aie making improvement see supra § 

46. See cases infra this note. 

_ [a] In Alabama, in cases involv- 
ing the claim of one tenant in com- 
mon to compensation from his coten- 
ants for improvements made by him 
upon the common property, such 
claim has not been denied, but the 
amount of the compensation has not 
been permitted to go beyond the 
amount of the rents charged against 
the improving tenant. Ferris -v. 
Montgomery Land, etc., Co., 94 Ala. 
5D OS. 60 Tena3 AmSR 146; Turnip- 
seed v. Fitzpatrick, 75 Ala. 297; Hor- 
ton v. Sledge, 20 Ala. 478% 

[b] In Georgia it has been held 
that, where a tenant in common, be- 
lieving himself to be the sole owner 
of the property, makes permanent 
improvements thereon, his cotenants 
cannot be compelled to contribute to 
the cost or value of the improvements 
beyond such proportion of the rents 
as may be chargeable to the improver. 
Bazemore v. Davis, 55 Ga. 504. 

(a ee a Kentucky it has been held 
that a tenant in common should be 
charged with the rents on improve- 
ments made by himsand that ‘this 
rent may be lessened by the price of 
improving, so as to sink those rents, 
if sufficient, if not sufficient, then the 
balance of rents ought to be charged 
against the improver. But in no 
event ought a balance for improving 
to be charged against the coheirs.’” 
Graham vy. Graham, 6 T. B. Mon. 561, 
563, 17 AmD 166. 

47. Cardwell v. Clark, 
433, 158 NYS 300. 

48. See cases supra note 44. 

- 49. U. S.—Davis v. Chapman, 36: 


94 Misc. 


Fed. 42. 

Ark.—Cocke v. Clausen, 67 Ark. 
455, 55 SW 846. 

Tll.— Cooter v. Dearborn, 115 I11. 
Oot 4 NE 388; Rowan v. Reed, 19 

ide" peaea v. Cavins, 134 Ind. 


494, 34 NE 7, 39 AmSR 276; Hyatt 
Vv. Cochran, 85 Indy.2315 Porter v. 
Mooney, 64 Ind. A. 479, 116 NE 60. 

Iowa.—Bergman v. Kammlade, 109 
Iowa 305, 80 NW 418. »: 

Ky. —Respass v. Breékenridge, 2 A. 
K. Marsh. 581. 

‘Mich.—Fenton v. Miller, 116 Mich. 
45,74 NW_384, 72 AmSR 502. 

Minn.—Kirsch y. Scandia Ameri- 
can Bank, 160 Minn. 269, 199 NW 881. 

Mo. —Byrne Vv. Byrne, 289 Mo. 109, 
ne SW 461. 

N. H.—Pickering v. Pickering, 63 

H. 468, 3 A 744, 

‘N. Y.—Clapp v. Nichols, 31 App. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 515-518] 


tions bars neither the claim for improvements®® nor 
the claim for rent.°+ 

Amount of set-off or credit. Where the tenant ex- 
cluded from possession of the property sets up a 
claim for rents, he should either be limited in his 
claim to the value of the premises before improve- 
ments were made by the cotenant in possession,°? 
or, if he is to have the benefit of the disbursements 
made by his cotenant resulting in increased rents, 
the latter should be credited with the original cost 
of the improvements, and not with their present val- 
ue.°? 

[§ 516] (c) Advances To Pay Encumbrances Gen- 
erally. Where cotenants seek an equitable account- 
ing against a tenant in possession for rents and prof- 
its, the latter is entitled to an allowance based on 
encumbrances paid and discharged by him.®* So 
where a tenant in possession claims a lien on the 
property because of the payment of a mortgage 
thereon, his cotenants may have a claim for rent 
growing out of the former’s occupation of the land 
adjusted.®> An heir who pays back money advanced 
by an unele to satisfy a mortgage on the common 
property and reimburses himself from the rents, 
without objection from the other heirs, cannot, on 
partition, be compelled to refund the amount so ob- 
tained.*° 

[§ 517] (d) Advances To Pay 
Div. 531, 52 NYS 128, 32 App. Div. 
628 mem, 53 NYS 1101 mem, 1102 
mem; Fakin v. Knabe, 31 Misc. 221, 
64 NYS 103. 


N. D.—Gjerstadengen v. Hartzell, 9 
N. D. 268, 83 NW 230, 81 AmSR 575. 


Taxes. Where 
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631, 219 NW 740. 
Mo. —Byrne v. Byrne, 289 Mo. 109, 
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tenants in common seek to compel a cotenant in pos- 
session of the property to account for rents and 
profits, the latter is entitled to a deduction or credit 
for sums paid by him to discharge taxes on the prop- 
erty,?’ and, conversely, where the occupying tenant 
asserts a claim for taxes, his cotenants are entitled to 
an offset or credit for the rental value of the prem- 
ises.°8 In some jurisdictions it has been held that 
a cotenant who has had exclusive possession of the 
property will not be allowed for taxes and assess- 
ments except by way of offset to rents,°® and, hence, 
where no claim is made by plaintiff for rents and 
profits, no allowance can be made for taxes paid by 
defendant.°®° 

[§ 518] i. Owelty or Equalization of Shares®1— 
(1) In General. The law cannot contemplate the in- 
justice of taking property from one person and giv- 
ing it to another without an equivalent or sufficient. 
security for it,°? and, therefore, where the property 
to be partitioned is of such a character that it ean- 
not be divided equally without impairing the value 
of all the portions, and a sale would likewise be dis- 
advantageous, the court may divide the property in- 
to shares of unequal value, and correct the inequality 
by requiring an amount to be paid or secured by 
the cotenants receiving allotments in excess of their 
shares to those receiving less.°* The amount thus. 


Ky.—Graham v. Graham, 8 Bush: 
334; Outten v. Smith, 2 Ky. Op. 349- 


Pa.—Luck v. Luck, 113 Pa. 256, 64 
A 142. 

S. C.—Vaughan v. Langford, 81 S. 
C. 282, 62 SE 316, 128 AmSR 912, 16 
AnnCas 91. 

Va.—Carter v. Carter, 5 Munf. (19 
Va.) 108. 

W. Va.—Ward v. Ward, 40 W. Va. 
gia 21 SE 746, 52 AmSR 911, 29 LRA 

Eng.—Teasdale v. Sanderson, 33 
Beav. 534, 55 Reprint 476. 

Ont.—Wuychik v. Majewski, 19 
OntWN 207. See Rice v. George, 20 
Grant Ch. 221 (a cotenant is not en- 
‘titled to have improvements made by 
him taken into account unless he ac- 
counts for profits derived from his 
occupancy of the property). 

50. Fenton v. Miller, 116 Mich. 45, 
384, 72 AmSR 502 Byrne v. 
Byrne, 289 Mo. 109, 233 SW 461; 
Vaughan <v. “Langford, 81 °.S. C: 282, 
Le SE 316, 128 AmSR 912, 16 AnnCas 


51. See cases supra note 50. 

[a] Reason for rule.—Improve- 
ments by a cotenant in possession 
are regarded as paid for pro tanto by 
the rents as they accrue, and hence, 
in partition proceedings between co- 
tenants, the statute of limitations 
will not bar rents and profits charge- 
able against a cotenant claiming the 
value of improvements. Vaughan v. 
Langford, 81 S. C. 282, 62 SE 316, 
128 AmSR 912, 16 AnnCas 91. 

52. Fenton v. Miller, 116 Mich. 45, 
74 abu ee 72 AmSR 502. And see 
53. Fenton v. Miller, supra. 
General rule as to extent of allow- 


ance for improvements see supra § 
509. 

54. Porter v. Mooney, 64 Ind. A. 
479, 116 NE 60: Brown v. Brown, 157 
Ky. 804, 164 SW 70. 

55; 102 Iowa 


Wilcke v. Wilcke, 
173, 71 NW 201. 
56. Ostermeyer v. Ostermeyer, 39 
SW 22,18 KyL 1024. 
Ewer, 16 


57. Cal.—Goodenow v. 
Cal. 461, 76 AmD 540. 

La.—Sharp v. Zeller, 114 La. 549, 
38. S 449. 


Mich. ae hon mal v. Hayes, 242 Mich. 
s 


233 SW 461; Gunn v. Thruston, 130 La.—Hoss v. Hardeman, 156 La. 

Mo. 339, 32 SW 654. 371, 100 S 582; Jones v. Crocker, 4 
N. J.—Davidson v. Thompson, 22|La. Ann. 8. 

Nid. Bq.183: Me.—Wilson v. European, ete., R.. 
S. @l—Barnesi-v.| Rodgers, 5458: Cs Co. 62) Me, 112! 

115, 31 SE 885. Md.—Baltimore, ete, R. Co. v. 
Tex.—Kalteyer v. Wipff, (Civ. A.) | Trimble, 51 Md. 99; Thruston v. 

65 SW 207. Minke, 32 Md. 571. 
See Winsett v. Winsett, 203 Ala. Mass.—Nichols v. Nichols, 181 


373, 88 S 117; Johns v. Johns, 93 Ala. 
239, 9 S 419 (both holding that a ten- 
ant in possession will be allowed due 
reimbursement out of the use and 
occupation of the property for his 
lawful expenditures in protecting it 
against the lien of taxes). 

58. Kirsch v. Scandia American 
Bank, 160 Minn. 269, 199 NW 881; 
Byrne v. Byrne, 289 Mo. 109, 233 
SW 461. See Bailey v. Laws, 3 Tex. 
Civ. A. 529, 23 SW 20 (where coten- 
ants in possession of the entire prem- 
ises seek to compel contribution for 
taxes paid by them during a series 
of years, the court should, in adjust- 
ing the equities, take into account 
the value of such possession). 


59. McClaskey v. Barr, 62 Fed. 
209 (construing Ohio law). 
60. Cardwell v. Clark, 94 Misc. 


433, 158 NYS 300. 
61. On partition by act of parties 
see supra § 28. 
Taking land at appraised value see 
infra §§ 633-655. 
nee Wynne vy. Tunstall, 16 N. CGC 
63. Ala.—Smith v. Hill, 168 Ala. 
317, 323, 52S 949 [cit Cyc]; Terrell 
v. Cunningham, 70 Ala. 100; Norman 
v. Harrington, 62 Ala. 107 
Cal.—Jameson vy. Hayward, 106 Cal. 
682, 39 P 1078, 46 AmSR 268. 
Ga. —Coleman v. Lane, 26 Ga. 515; 
Rutherford v. Jones, 14 Ga. 521, 60 
AmD 655; Royston v. Royston, 13 Ga. 


425. 
Ida. a eine v. Atwood, 33 Ida. 
OM malate 


455, 195 P 6 
Til. ieee, Page, 301 Ill. 

NE 658; Ames v. Ames, 160 Ill. 599, 
43 NE 592; Field v. Leiter, 117 II. 
341, 7 NE 279; Cooter v. Dearborn, 
25) De 509; 4 NE 388; Hill v. Reno, 
112 Tl. 154, 54 AmR 222. 

sive Applegate v. Edwards, 45. Ind. 


Kan.—Sawin vy. Osborn, 87 Kan. 
828, 8338, 126 P 1074, AnnCas1914A 
647 [cit Cyc]. 


Mass. 490, 63 NE 1072; King v. Reed 
11 Gray 490; Codman vy. Tinkham, 15. 
ne 364; Thayer v. Thayer, 7 Pick.. 

Mich.—Burger vy. Beste, 98 Mich. 
156, 57 NW 99. 

Minn.—Hoerr v. Hoerr, 140 Minn. 
223, 165 NW 472, 473, 167 NW 735: 
[cit (CAoils 

Miss.—Bennett v. Bennett, 84 Miss. 
493, 36 S 452; Calhoun v. Rail, 26: 
Miss. 414. 

Nebr.—Lynch v. Lynch, 18 Nebr. 
586, 26 NW 390. 

Nev.—Dall v. Confidence Silver— 
Min. Co., 3 Nev. 531, 93 AmD 419. 

N. H.—Allard v. Carleton, 64° Ni He 
roe A 313; Timon v. Moran, 54° Ni Ee 

N. M.—Field v. Hudson, 19 N. M. 
89, 140 P 1118. 

N. Y.—BHisner v. Curiel, 20 Misc.. 
245, 45 NYS 1010; Smith v. Smith, 10 
Paige 470; Larkin Vv. Mann, 2 Paige 


N. C.—Cochran v. Colson, 192 N. C.. 
663, 185 SH 794; Dobbin v. Rex, 106 
N. C. 444, 11 SE 260; Cheatham v. 
Crews, 88 'N. CMs Gregory v. Greg- 
ory, 69 N. C. 522; Holmes v. Holmes, 
boeEN aw Caes4: Sutton v. Edwards, 40 
IN Cond 253 Jones v. Sherrard, 22° N. 
oh ilis\p Wynne v. Tunstall, 16 N. (@ 


Or.—R. R. Thompson Est. Co. v.. 
hats LOMOLFM6LR2USS Pane 23 AT Re 


Pa.—Davis v. Norris,’ 8 Pa: ) 122: 
Sampson’s App., 4 Watts & S. 86; 
Bellas v. Evans, 3 Penr. & W. 479; 
Schrade v. Schrade, Sopa CO; 227: 
Kletzly v. Marks, 22 Pa sCoretas. 

R. I.—Robinson v. Robinson, 24 R.. 
I. 222, 52 A 992; Updike v. Adams, 24 
igea hale 220, 52 A 991, 96 AMSR 711. 

S. C.—-Covington v. Covington, 47 
SSCs 263) 25 SE LOS ee elles Ball, 18° 
Si Cw Haas Gils * Williamson vy. Swindle, 
LEySuiCaba: 67; Graydon v. Graydon. 
1658S. Cy Ha: 63. 

Tenn.—Burdett v. Norwood, 15 Lea 
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awarded is termed “owelty,”®* and the right thereto 
is said to be based on the implied warranty attach- 
ing to each share from all the others.°° The power 
of awarding owelty of partition formerly rested sole- 
ly in the court of chancery,®® and a court of law 
could not equalize allotments in this way.°’ But the 
courts are disinclined to decree owelty®® unless it is 
equitably necessary.°® Moreover, the amount re- 
quired must be fair and its payment must not be so 
imposed as to be unreasonably burdensome.*® Where 
the property is susceptible of division by giving a 
lot of equal value to each tenant in common, an 
owelty of partition will not be granted merely be- 
cause one lot has a peculiar value to the cotenant to 
whom it is allotted.7? 

Consent of party charged. In some jurisdictions 
it has been held that one of the cotenants cannot be 
compelled against his will to take a larger share and 
pay owelty to the other shares,** but in others the 
consent of the cotenant is not required.*? 

Mistake in estimation or allotment. Where a mis- 
take is made in the estimation of a tract at the time 
of partition, and one of the parties receives less than 
his share, he is entitled to owelty from the others for 
the deficiency, according to the value of the land at 
the time of division.’* 
division of land, too much has been assigned to one 
party and sold to innocent purchasers, other land 
should not be given in exchange, but damages at the 
present unimproved value of the land should be de- 
ereed.*® 

Debt of devisee to estate. Where a testator di- 
rects that a son’s debt to the estate be charged 
491; Ross v. Ramsey, 3 Head 15. 

Tex.—Stone v. McGregor, 99 Tex. | award. 


51, 87 SW 334; Gregg v. Texas Bank, | 85 A 936. 
ete., Co. (Civ. A.) 235 SW 689, 693 64. 
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So where, by mistake in the, 


‘ing unfairness or inequality of the 


Kenyon v. 


See cases supra note 63; 


£§§ 518-519 


against his share of the estate, such direction may 
be carried out through the process of partition by 
charging the indebtedness on the share of the son 
as owelty.*® 

Infant cotenants. Where a cotenant is a minor, 
the courts are disinclined to subject his share to the 
payment of owelty,’” and are equally disinclined to 
compel him to accept less than his share on being 
compensated therefor by the payment of owelty.’* 
Where a minor ward has no funds with which to 
pay off the owelty, the guardian is not required to 
advance the necessary money, but may decline to 
accept the purpart.*® It has been held, however, 
that a guardian acting for his minor ward may ac- 
cept a purpart charged with owelty, and that the 
ward, on coming of age, cannot disaffirm the accept- 
ance.®° * 

Rights of life tenant. If the cotenant to whom 
the smaller share is allotted has only. an estate for 
life, he takes only a life estate in the money awarded 
to equalize his share.*? 

Creation of easement., In order to equalize allot- 
ments of land which is ineapable of exact or fair 
division, it is permissible.to charge one portion with 
an easement in favor of another portion.®? 

Waiver of objections. Where a party to the pro- 
ceedings does not object to the amount of owelty 
awarded to him, another party cannot make such 
objection for him. 

[§ 519] (2) Powers of Probate Courts. In some 
jurisdictions owelty may be decreed by the probate 
court where the property is incapable of an equal 
division without great injustice to the parties,®* but 
viding for the sale of property when 
it cannot be divided without mate- 


rially impairing its valte has been 
construed as taking away the power 


GR Le) 


and 


Kenyon, 


[eit Cyc]. 

Va.—Martin v. Martin, 95 Va. 26, 
2iy SE -$102- Cox “vi MeMullin, 14 
Gratt. (55 Va.) 82; Fitzhugh v. Foote, 
3 Call (7 Va.) ine 

“Owelty is predicated upon a di- 
vision. There can be no owelty in 
the absence of a division of proper- 
ty.’ Bagg v. Osborn, 169 Minn. 126, 
129, 210 NW 862. 

[a] In a division of slaves, where 
it cannot be conveniently made with- 
out separating infant children from 
their mothers, compensation may be 
ey Fitzhugh v. Foote, 3 Call (7 

a. ‘ 

[b] Applicability of statute.—The 
statute of 1783, providing that, on a 
petition for partition, if any mes- 
suage, tract of land, or other real es- 
tate, which is more than either par- 
ty’s purpart, cannot be subdivided, it 
shall be taken by one who shall pay 
the other parties such a sum of mon- 
ey as will equalize the shares, is not 
applicable to one parcel of land held 
jointly. Codman y. Tinkham, 15 Pick. 
(Mass.) 364. 

[ec] Time of award.—VWhere a par- 
tition made by a notary provides that 
the party who has drawn one of the 
lots into which the property was di- 
vided shall pay a certain sum to his 
coproprietor on account of the great- 
er value of the lot drawn by the 
former, judgment should be rendered 
in favor of the coproprietor for the 
amount at the time of homologating 
the report, as such party ought not 
to be compelled to institute a sep- 
arate action for the amount. Jones 
vy. Crocker, 4 La. Ann. 8. 

[a] Appeal from award.—Com- 
plainants in appealing from an award 
of owelty cannot complain because 
the commissioners refused to testify 
in support of their report, since the 
report is not conclusive, and could 
be overcome by other evidence show- 


infra note 65 et seq. 

[a] Phe term “owelty” is usually, 
if not universally, applied to the par- 
tition of lands. Smith v. Hall, 20 R. 
Pe T0y 3 eA Oo. 
og Definition of “owelty’” see supra § 

65. Cheatham v. Crews, 88 N. C, 
38; Nixon v. Lindsay, 55 N. C. 230. 

66. Rutherford v. Jones, 14 Ga. 
521, 60 AmD 655; 1 Story Eq. Jurisp. 
(18th ed) § 654. 

67. Rutherford v. Jones, 14 Ga. 

speaks of 


521, 60 AmD 655. 
[a] When Littleton 
awarding a sum to equalize partition 
(Coke Litt. § 251), he refers to a case 
of partition by act of parties. 1 
Story Eq. Jurisp. (13th ed) § 654 
note. 
§ Power of probate courts see infra 
519. 


68. Keyser v. Hage, 148 Minn. 447, 
174 NW 305; R.-R. Thompson Est. 
Co}.v Kamm slo7-Ore 61.9213) P 1417, 
28 ALR 722. 

[a] Assessment of owelty should 
be employed as little as possible in 
working out a division of property 
between tenants in common. R. R. 
Thompson Hst. Co. v. Sree 107 Or. 
61, 2138 P 417, 28 ALR 722 
Page v. Page, 301 Tl. LOT Wels: 
NE 658; Stortz v. Ruttiger, 249 Ill. 
494, 94 NE 181; Hoerr v. Hoerr, 140 
Minn. 223, 165 NW 472, 167 NW 735; 
Burdett v. Norwood, 15 Lea (Tenn. ) 


491, 

70. Stortz v. Ruttiger, 249 Ill. 
494, 94 NE 181; Updike v. Adams, 24 
R. 1. 220, 52 A 991,96 AmSR 711. 

71. Field v. Hudson, 19 N. M. 89, 
140 P 1118 [motion to retax costs 
granted 20 N. M. 178, 147 P 283]. 

72. Wilson v. HBuropean, ete, R. 
Co., 62 Me. 112; Whitney v. Parker, 
63 N. H. 416; Barney v. Leeds, 54 
ING ieEemliz Se 


[a]. In Kentucky the statute pro- 


of courts to provide for and to com- 
pel the acceptance and payment of 
owelty. Strode v. Hardwick, 212 Ky. 
36, 278 SW 168; Wrenn v. Gibson, 
90 Ky. 189, 13 Sw 766, 12 KyL 26. 

[b] In Tennessee (1) the rule 
stated in the text formerly obtained. 
Robertson v. Robertson, 2 Swan 197. 
(2) Under a later statute an unwill- 
ing cotenant could be compelled to~ 
pay money to equalize shares, but - 
only in case of necessity. Burdett 
v. Norwood, 15 Lea 491. 

73. Hoerr vy. Hoerr, 140 Minn. 223, 
165 NW 472, 167 NW 735. And see 
cases supra passim note 63. 

74. Cheatham v. Crews, 88 N. C. 
38; Nixon v. Lindsay, 55 N. C2310) 
Dacre v. Gorges, 2 Sim. & St. 454, 
1 PngCh 454, 57 Reprint 420. 


75. Mitchell v. Owings, 3 A. K. 
Marsh. (Ky.) 312. 

76. Dunshee vy. Dunshee, 243 Pa. 
599, 90 A 362; Dunshee v. Dunshee, 
234 Pa. 550, 83 A 422, 

77. Milligan’s App., 82 Pa. 389. 


[a] In Idaho the district court is 
without jurisdiction to award com- 
pensation in a partition suit against 
a minor, unless it affirmatively ap- 
pears that such minor has personal 
property sufficient for that purpose. 
pald th v. Atwood, 33 Ida. 455, 195 


Gooch v. Green, 102 Tl. 507. 


79. Mulligan’s App., 82 Pa. 389. 
80. Gelbach’s App., 8 Serge. & R. 
CPayie0 oe 


yar Terrell v. Cunnizigham, 70 Ala. 
82. Long v. Schowe, 181 Ind. 13, 
103 NE 785; Martin v. Martin, 95 Va. 
26, 27 SE 810. 
83. Robinson v. Robinson, 24 R. 


I. 222,°52 A 992, 

84 Robbins v. Gleason, 47 Me. 
259; Jenk v. Howland, Gray 
White v. Clapp, 8 Mete. 


(Mass.) 536; 
(Mass.) 365; Thayer v. Thayer, 7 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 519-522) 


in other jurisdictions a contrary rule obtains,®* al- 
though where owelty has been decreed and the par- 
ties have acquiesced, they will be bound by the de- 
cree. 

[§ 520] (8) Powers of Commissioners. It has 
been held that commissioners in partition’? have 
no power to award sums to be paid for owelty of 
partition,’® unless so authorized by statute,*® the 
court alone having power to do so.°° On the other 
hand it has been held that commissioners have power 
to require the payment of money to equalize shares,®* 
subject, of course, to confirmation by the court,°? 
and that their report cannot be set aside by the court 
because they have exercised such power, but only 
when the power has been abused or its exercise in 
the- given case operates unjustly.°* However this 
may be, it is undoubtedly within the province of the 
commissioners to suggest what contributions in mon- 
ey ought to be made by the parties favored by their 
allotments, and the persons to whom it should be 
paid.®* 

Waiver of objections. Even where commissioners 
are not authorized to award owelty,®® the parties 
may be bound thereby, if they agree to such award,?® 
or adopt and act upon it,®? or fail to object there- 
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sioners who are not authorized to make such allow- 
ance is not cured by the approval of their report over 
objections.®® : 

[§ 521] (4) Lien'—(a) Creation and Existence. 
A decree for owelty against a tenant in common, or 
confirming the report of commissioners awarding 
owelty, is a lien upon the share of the. cotenant 
against whom the owelty is charged,” and binds the 
parties in the absence of fraud, collusion, or mis- 
take,* the theory being that the amount of owelty is. 
purchase money due to the vendor of land from his 
vendee, and hence creates an encumbrance in the na- 
ture of a vendor’s len which becomes a valid charge 
upon the purpart against which it is awarded. A 
party to the proceedings is charged with notice of 
the owelty lien fixed by the commissioners and con- 
firmed by the court,® and failure of the clerk to dock- 


-et the owelty upon his judgment docket within the 


time required by statute after confirmation of the 
commissioners’ report will not affect the right to en- 
force the lien.© A strict compliance with the require- 
ments necessary to create an owelty hen may be 
waived." 

Merger. ‘The lien for owelty is not merged in the 
judgment or decree therefor. 


to.°8 Error in the allowance of owelty by commis- [§ 522] (b) As Affecting Riglits of Third Per- 

Pick. (Mass.) 209; Calhoun v. Rail, 97. Allen vy. Raney, 19 Ala. 68. the land, otherwise than under pro- 

£6 Miss. 414. 98. Brunswick Motor Mart’ v.|ceedings to foreclose his lien. Allen 
85. Ward v. Corbett, 72 Ala, 488 | Strout, “Me.) 115 A 169. v. Richardson, 30 S. C. Eq. 53. 

{overr Stimpson v. Malone, 60 Ala. 99. Stortz v. Ruttiger, 249 Ill. 494, 3. Cochran v. Colson, 192 N.C 

338]; Terrell v. Cunningham, 70 Ala. | 94 NE 181. 663, 1385 SE 794. 

100; Allen v. Raney, 19 Ala. 68. 1. On partition by act of parties’ 4, 


[a] In New Hampshire (1) it has 
been held that the statute confers no 
authority on the probate court to 
divide the shares into unequal parts. 2. 
Pickering v. Pickering, 20 N. H. 541. | 494, 94 NE 181. 
(2) And a decree to that effect can- 
not be validated by the release of 


see supra § 29. 


infra § 653. 


Ind. 329. 


Taking land at appraised value see 
Ill.—Stortz v. Ruttiger, 249 Ill. 


Ind.—Applegate v. Edwards, 45 


Terrell v. Cunningham, 70 Ala. 
100; Baltimore;.. ete:, “Ri Co var 
Trimble, 51 Md. 99; Gregg v. Texas 
Bank,. ete!) Co.," (Tex. Civ.) Ap) aZ35 
SW 689, 693 [cit Cyc]; Jameson v. 
Rixey, (949 Vai’ 342-269 SHA 861.0764 
AmSR 726. See Norman v. Harring- 
ton, 62 Ala. 107 (holding, however, 


owelty made by the party entitled to 
it. Pickering v. Pickering, supra. 


86. Terrell v. Cunningham, 70 Ala. 
100. 

87. See infra §§ 550-562. 

88. Ala.—Ailen v. Raney, 19 Ala. 
68. 

ili-—Stortz.. vi Ruttiger, 249). Tl. 
494, 94 NE 181; Gooch v. Green, 102 
T5007; 

Me.—Brunswick Motor Mart v. 
Strout; 115) A) 169. \ 

Mass.—Nichols v. Nichols, 181 


Mass. 490, 63 NE 1072. 
Eng.—Mole v. Mansfield, 15 Sim. 41, 
38 EngCh 41, 60 Reprint 531. 


89. Burdett v. Norwood, 15 Lea 
(Tenn.) 491. 
90. Stortz v. Ruttiger, 249 Ill. 494, 


94 NE 181. 
91. Post v. Post, 65 Barb. (N. Y.) 
192; HBisner v. Curiel, 20 Mise. 245, 45 


NYS 1010; Schrade v. Schrade, 33 
Pa. Co. 227. : 
{a] In South Carolina (1) in con- 


firming the return of commissioners 
in partition, the court cannot refer 
it to the commissioner in equity to 
report what shall be paid for equality 
of partition, as the commissioners’ 
return determines the matter, unless 
there is valid objection to it. Buckler 
WAM MAaLrow (9 es. 1C. pgs 178, (2) 
Where the commissioners allot the 
land to one or more of the parties 
and direct payment of a sum of mon- 
ey by the allottee to the other parties, 
it is not necessary that the commis- 
sioners fix the proportions of the 
money to be paid to the respective 
parties, although they may do so. 
Graydon v. Graydon, 16 S. C. Eq. 63. 


92. See cases supra note 91. 

93. Post v. Post, 65 Barb. (N. Y.) 
192. 

94. Hoerr v. Hoerr, 140 Minn. 223, 


165 NW 472, 167 NW 735; Graydon v. 
Graydon, 16 S. C. Eq. 638; Buckler 
v. Farrow, 9 S. C. Eq. 178. 
95. See supra text and note 88. 
96. Nichols v. Nichols, 181 Mass. 
490, 68 NE 1072. 


é 


Kan.—Sawin v. Osborn, 87 Kan. 828, 
126 P 1074, AnnCas1914A 647. 
ger ita vV.. Smith; 2) Kyi: Op. 
La.—Walsh v. McNutt, 7 Mart, N. 


Si onde 
Mass.—Nichols v. Nichols, 181 
26 Miss. 


Mass. 490, 63 NE 1072. 

Bre Nee gh aie Wie al; 

Nebr.—Lynch y. Lynch, 18 Nebr. 
586, 26 NW 390; Hanson v. Hanson, 
4 Nebr. (Unoff.) 880, 97 NW 23. 

N. C.—Meyers v. Rice, 107 N. C. 
24, 12 SE 66; Dobbin v. Rex, 106 N.C. 
444, 11 SE 260; Grimes v. Taft, 98 
N. C. 193, 3 SE 674; Sutton v. Ed- 
wards, 40 N. C. 425; Jones v. Sher- 
rard, 22 N. C.179; Wynne v. Tunstall, 
16 oN. C523: 


Or.—R. R. Thompson Est. Co. v. 
aan 107 Or. 61, 213 P 417, 28 ALR 


Pa.—Stewart v. Allegheny Nat. 
Bank, 101 Pa. 342; Allegheny Nat. 
Bank’s App., 99 Pa. 148; McCandless’ 
App., 98 Pa. 489; Hohenshilt’s Hst., 
44 Pa. Co. 658. 

R. I.—Robinson v. Robinson, 24 R. 


I. 222, 52 A 992; Updike v. Adams, 24 |. 


R. I. 220, 52 A 991, 96 AmSR 711. 


Va.—Cox v. McMullin, 14 Gratt. 
(55 Va.) ° 82. ; 
fa] In South Carolina (1) the 


statutory lien, given by the act of 
1791, applies solely to the case of 
lands of an intestate sold for the 
purpose of partition, and cannot be 
invoked and does not attach to a 
portion of an _intestate’s lands as- 
signed to one of the distributees to 
secure the payment of a sum of mon- 
ey which he is directed to pay to an- 
other distributee. McKibben v. Sa- 
linas, 36 279, 15 SE 208, 543; 
Burnside v. Watkins, 30 S. C. 459, 9 
SE 518; Brown v. Coney, 12 S. C. 
144. (2) A distributee, who acquires 
under proceedings for partition a 
statutory lien on land, extinguishes 
his debt or claim, as well as his lien 
on the land, by afterward purchasing 


that the lien attaches only to the 
number of acres in excess of the 
value of the other shares, and not to 
the whole allotment). 

[a] Reason for rule.—‘‘The 
ground, upon which equity asserts 
the vendor’s lien, is the injustice and 
ineauity of allowing the purchaser to 
hold land as his own, until the own- 
er, from whom he has purchased it, 
is fully paid the purchase money. 
The reason of the rule is quite as 
applicable to the conveyance of the 
property of another by the act of the 
Court, as it is to the sale and con- 
veyance of it by the owner himself. 
It is equally as unjust and inequita- 
ble, in the one case as in the other, 
that a party, without paying what is 
in reality the purchase money, should 
be permitted to hold the land abso- 
lutely as his own. We concur with 
the learned Judge of the Circuit 
Court, that ‘equity could not, with 
any sort of consistency, refuse to ex- 
tend the doctrine to a case of parti- 
tion and owelty, where the Court it- 
self joins the hands of the parties 
instead of their voluntarily joining 
hands upon the bargain.’ ” Balti- 
more, etc, R. Co. v. Trimble, 51 Md. 
DOM LON 

5. Cochran v. Colson, 192 N. C. 
663, 185 SE 794. 

6. Cochran v. Colson, supra. 

Effect of failure to index on rights 
of purchasers see infra § 522. 

7 Nichols v. Nichols, 181 Mass. 
490, 638 NE 1072. 

[a] Thus, where a party requests 
the commissioners to make the par- 
tition which was made, and takes part 
in the method adopted for determin- 
ing the owelty, he waives the right 
to object to the failure of the com- 
missioners to make a formal finding 
that a more equal division was not 
possible. Nichols v. Nichols, 181 
Mass. 490, 63 NE 1072. 

8. Jameson v. Rixey, 94 Va. 342, 
26 SE 861, 64 AmSR 726. 


480 [47 C.J.] 
sons®—aa. In General. The lien follows the lands 
into the hands of all third parties whatsoever, wheth- 
er they take title by descent,!° or by purchase,**? with 
or without actual notice, the purchaser being deemed 
charged with constructive notice,!? in the absence of 
fraud or deception.1*? But the purchaser will not be 
affected with the owelty lien where the record fails 
to show that any partition has been made or any 
owelty charge decreed, no judgment having been in- 
dexed as required by statute.** 

Title of purchaser at sale to enforce lien. While 
the lien is not merged by a judgment or decree there- 
for,!> yet by purchase and deed, made in pursuance 
of the judgment of the court, the purchaser acquires 
the title to the land discharged of the lien,+® and a 
party to the proceeding under which the land is sold 
to pay the charge cannot contest the validity of the 
sale.17 

Rights of creditors. Where, in a suit between a 
father and his children, land apportioned to the chil- 
dren is charged with owelty to the amount of a debt 
of the father, who had given a trust deed on the land 
to secure the same, such amount was not owelty as 
to the creditor who was not a party to the proceed- 
yee 

[§ 523] bb. Priorities. 
owelty upon the property is prior to a mortgage or 
other encumbrance placed upon his undivided share 
by the tenant to whom the purpart is assigned.*® 
Where a mortgage on his undivided interest in the 
jand has been given by a cotenant to whom owelty is 
decreed, the lien thereby created is divested from the 


PARTITION 


The lien charged by the. 


£§§ 522-525 


land and becomes a lien on the owelty payable to the 
cotenant who was the mortgagor.?° The fact that a 
purpart has been sold under execution to satisfy the 
liens in favor of a portion of the shares does not re- 
lease it from the liens in favor of the remaining 
shares, and the latter are prior to a subsequent mort- 
gage of the purchaser.** 

[§ 524] (c) Enforcement—aa. In General. Ow- 
elty does not create a personal liability, but is a 
charge in rem upon the property against which it is 
awarded,22 enforceable by proceedings in the parti- 
tion suit,?° or, in some eases, tah an independent pro- 
ceeding.** 

Persons entitled to Bagorce lien; subrogation. 
Where a decree for owelty of partition is rendered 
against an allottee and her husband, the latter, by 
payment of the sum awarded, does net become sub- 
rogated to the rights of the party i in eget favor the 
owelty is assessed.?° 

Time of enforcement. The lien scouts a valid 
charge upon and enforceable against the purpart as 
soon as the partition is made final by the decree con- 
firming the report of the commissioners, and not be- 
fore then.?® The life tenant of a share to whom ow- 
elty has been decreed takes only a life estate in the 
owelty,?? and the remainderman cannot enforce the 
lien until after the death of the life tenant.?§ 

Notice. A sale to enforce payment of owelty can- 
not be made without notice to all the parties.?° 

[§ 525] bb. Limitations and Laches. ‘The statute 
of limitations does not apply to the lien created on 
land by owelty,*®° the only bar to relief being a lapse 


9. Application of payment in sat- 21. Meyers v. Rice, 107 N. C. 24, 
isfaction of encumbrance on share of | 12 SE 66. 
cotenant in whose favor owelty is 225 ]Baltimore, ‘eter ah. (Core v- 


awarded see infra § 527. 

10. Powell v. Weathington, 124 
N. C. 40, 32 SE 380; Grimes v. Taft, 
SSEN Cy193 503. SHG, 

[a] Infant heirs.—Owelty may be 
enforced against land inherited by 
infants from an adult who owned the 
land when the owelty was made a 
charge against it, although, under 
the statute, owelty is not payable 
from the land partitioned to an infant 
cotenant until he reaches his majori- 
ty. Powell v. Weathington, 124 N. 
C. 40, 32 SE 380. 

11. Dobbin v. Rex, 106 N. C. 444, 
11 SE 260; Sutton v. Edwards, 40 N. 
Cc. 425; Jones v. Sherrard, 22 .N. °C. 
79. Wynne ow. Tinstalle 16.) N.C. 
Zon a Donaladsonis. HSt. §1b3 eras 292, 
27 A 959; Jameson v. Rixey, 94 Va. 
342, 26 SE 861, 64 AmSR 726. 

[a] Debt of allottee to decedent’s 
‘estate.—A debt due from an heir to 
the estate of intestate may, on par- 
tition, be charged against his share 
in the hands of a purchaser at execu- 
tion sale of the heir’s interests. Don- 
aldson’s Hst., 158 Pa. 292, 27 A. 959. 

12. Meyers v. Rice, 107 N. C. 24, 
12 SH 66% Ruffin v. Cox, 71 N.C. 253; 
Sutton v. Edwards, 40 N. C. 425; 
Wynne v. Tunstall, 16 N. C. 23; Jame- 


son v. Rixey, 94 Va. 342, 26 SE 861, 
64 AmSR 726. 
13. Jameson v. Rixey, supra. 


14, Wilson v. Burroughs, 193 N. 
Oh Bil, USS SiO) RI 

See supra § 521. 

Grimes v. Taft, 98° N. Cc. 193, 
3 SE 674. 

17. Dobbin v. Rex, 106 N. C. 444, 
HSH 260 erimes vy. Taft, 98 NaC. 
193, 3 SE 674. 

18. Stone v. McGregor, 99 Tex. 51, 
87 SW 334 [rev (Civ. A.) 84 SW 399]. 


19. Allegheny Nat. Bank’s App., 
99 Pa. 148; McCandless’ App., 98 Pa. 
489: Jameson v. Rixey, 94 Va. 342, 


26 SE 861, 64 AmSR 726. 
20. Reed v. Fidelity Ins. 


Trust, 
etc., Co., 1138 Pa. 574, 6 A 163. 


Trimble, 51 Md. 99; Powell v. Weath- 
ington, 124 N. C. 40, 32 SE 380; Her- 
man v. Watts, 107 N. C. 646, 12 SE 
437; Dobbin v. Rex, 106 N. C. 444, 11 
SE: 260; Halso v. Cole, 82. N. C. 161; 
Waring v. Wordsworth, 80 N. C. 345; 
Young v. Davidson College, 62 N. C. 
261; Sutton v. Edwards, 40 N. C. 425; 
Jones v. Sherrard, 22 N. C. 179; Stone 
v. McGregor, 99 Tex. 51, 87 SW 334; 
Ker v. Paschal, 1 Tex. Unrep. Cas. 
692; Jameson v. Rixey, 94 Va. 342, 
26 SE 861, 64 AmSR 726. 

23)" RE -R. ‘Thompson Est. -Col v. 
Kamm, 107 Or. 61, 213 P 417, 28 ALR 
722; Oviatt’s Est., 3 Pa. Dist. 620, 
14 Pay Comers 

[a] Scire facias (1) will lie to en- 
force a judgment for owelty. Davis 
ve Norris, -$' Pa. 9122. (2) “A. writ of 
scire facias, on a final judgment in 
partition to enforce owelty of par- 
tition, should recite the impleading, 
the interlocutory judgment, the 
award of an inquest, the inquisition, 
and the final judgment, and it should 
contain an averment that defendant 
had not paid, followed by the usual 
conclusion. Davis v. Norris, supra. 

{b] In North Carolina (1) a de- 
cree of partition having charged the 
allotment of superior value with a 
sum of money to make equality, pay- 
ment must be enforced by the writ of 
venditioni exponas granted on motion 
or petition in the partition proceed- 
ings, and not by independent action. 
In re Ausborn, 122-N. C. 42, 29 SE 56; 
Pardue v. Givens, 108 N. C. 413, 13 
SH 112: Herman ve Watts) LOTN. C. 
646, 12 SE 437; Meyers v. Rice, 107 
N. C. 24, 12 SE 66; Turpin v. Kelly, 
85 N.C: 399) Halsowve Cole, 82 NaC. 
161; Jones v. Sherrard, 22 N. C. 179. 
(2) The clerk’s failure to docket 
owelty of partition on the judgment 
docket does not affect the right to en- 
force payment thereof by execution. 
Cochran v. Colson, 192 N. C. 663, 135 
SE 794. (3) Under Code § 944, pro- 
| viding for the transfer of proceed- 


ings pending in the later courts of 
pleas and quarter sessions to the su- 
perior court of the county, the su- 
perior court has power to issue a 
writ of venditioni exponas to enforce 
a lien for owelty made by decree of 
partition entered in’ the court of 
pleas and quarter sessions. Herman 
v. Watts, 107 N. C. 646, 12 SE 487. 

{c] In South Carolina, when an or- 
der is made in partition charging 
owelty on the share of one of the 
parties, such order is a judgment on 
which scire facias may issue, on the 
return of which execution may be 
had, or an order that the land be sold 


to satisfy the judgment. Burris v. 
Gooch, 39S. C. LL, 1N 

24. Baltimore, ete, “R.> Coy v. 
Trimble, 51 Md. 99; McKibben v. 
Salinas, 41 S..C. 105, 19 SE 302. 

[a] Proceedings in equity.—If 


owelty is not paid after it ‘has been 
awarded, it may be enforced by pro- 
ceedings in equity against the land on 
which it is charged. Baltimore, ete., 
R. Co. v. Trimble, 51 Md. 99. 

{b] In South Carolina, prior to 
the passage of Acts of 1872 (15 St. at 
L..p 23) and of 1878 (16 St. at Ly p 
710), enlarging the powers of probate 
courts, an owelty lien decreed by a 
probate court on partition could be 
enforced by a proceeding in a court 
of common pleas. McKibben vy. Sa- 
linas, 41 S.C. 105, 19 SE 302. 

25." ICOoke Ve Moore; 2usa Crepe. 

26. Baltimore, etc., R. Co. v. Trim- 
ble, 51 Md. 99; Meyers v. Rice, 107 N. 
C. 24, 12 SE 66; Turpin v. Kelly, 85 N. 
C. 399; Halso v. Cole,-82 N. ©! 161: 

[a] Wo execution can issue to sat- 
isfy a charge against.Jand in parti- 
tion proceedings unti#t the commis- 
sioner’s report has been confirmed. 
In re Ausborn, 122 N. C. 42, 29 SE 56. 


27. See supra § 518. 
a eans Terrell v. Cunningham, 70 Ala. 

29. Oviatt’s Hst., 3 Pa. Dist. 620, 
L4SParmeCo:. sole: 

30. Terrell v. Cunningham, 70 Ala. 
100; Baltimore, etc., R. Co. v. Trim- 


ble, 51 Md. 99; McKibben v. Salinas, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of time sufficient to raise a presumption of pay- 
ment.*+ 

[§ 526] cc. Counterclaim. As against a demand 
for owelty, a cotenant may set up by way of counter- 
claim damages suffered by his eviction from the land 
awarded to him.3? 

[§ 527] (5) Payment—(a) In General. A _ rea- 
sonable time should be given for payment of the 
owelty charge.*® But in the absence of statute there 
is no principle of law which suspends the payment 
until the purpart on which the charge is made falls 
into possession.** <A statute providing that, where 
a minor is charged with the payment of owelty, the 
money is not payable until the infant arrives at his 
majority®> has been held inapplicable where the 
share charged with owelty descends to infant heirs 
of the owner after the property has been divided.*® 

Application of payments. Where owelty is 
awarded in favor of a cotenant whose share is en- 
cumbered, it should be applied in satisfaction of the 
encumbrance, unless this is waived. by the creditor.** 

[§ 528] (b) Condition Precedent to Vesting of 
Title. If property is awarded to a cotenant on his 
paying a specified sum of money, its payment is a 
condition precedent to the vesting of title in him.*® 
Where the cotenant upon whose share owelty has 
been imposed is entitled to insurance money owing on 
the partitioned property, the decree should provide 
for a prepayment to the extent of the insurance be- 
fore a vesting of title.*® 


41 S. ©. 105, 19 SE 302. 

[a] Giability created by statute.— 
An action in the court of common 
pleas to enforce an owelty lien 
awarded by the probate court is not 


“action,” 


supra. 
[ce] 


PARTITION 


lands with owelty in partition is an 39. 
within the meaning of the 
statute of limitations. 


In Virginia, prior to the code 


[47 C.J.] 481 


[§ 529] (c) Security for Payment.‘° <A personal 
obligation or other security for the payment of owel- 
ty is regarded merely as a collateral security and 
does not release the lien for the owelty,* at least 
where it is not shown that such was the intention of 
the party giving such personal obligation.*? 

Security by guardian. A mortgage given by a 
guardian to secure owelty awarded against his minor 
ward is void, in the absence of a statute authoriz- 
ing it,*® and a decree ordering the execution of such 
mortgage may be collaterally attacked in an action 
to foreclose it.*# 

[§ 530] j. Claims by or against Decedent’s Es- 
tate*—(1) Indebtedness to Estate. In the adjust- 
ment of all equities and claims between cotenants 
or claimants*® where the partition is of the estate of 
a decedent,*® the respective shares or interests of 
the heirs*? or devisees#® may be charged with their 
indebtedness to the estate; but children of an heir 
cannot, on partition sought by the other heirs, be 
charged, as against their shares of the estate, with 
their father’s indebtedness to the testator.*9 The re- 
ceipt by an infant of a sum of money representing 
his mother’s share in the land sought to be parti- 
tioned will not divest the infant’s title,°° but he 
must account for such money by taking less on par- 
tition.®! A claim, in a partition suit, for an alleged 
rage bied es due the estate may be barred by 
laches.® 

[§ 531] (2) Claims against Estate. While a 


Robinson v. Robinson, 24 R. I. 
1 222, 52° A) 992. 

Ex p. Smith, 40. Bond or other security on tak- 
a fares at appraised value see in- 
ra 


an action on a liability created by 
statute, within the six years’ statute 
of limitations. McKibben v. Salinas, 
4S; C. 105,.19: SE 302. 

31. Terrell v. Cunningham, 70 Ala. 
100; Baltimore, ete., R. Co. v. Trim- 
ble, 51 Md. 99; McQueen v. Fletcher, 
Zo. OCs ENG: 152. 

{a] Laches cannot be imputed 
where the proceeding to enforce the 
lien is brought before the expiration 
of the time sufficient to raise a pre- 
sumption of payment. Baltimore, 
éte., R. Co. v. Trimble, 51 Md. 99. 

[b] In North Carolina (1) prior to 
1868, there was no statute of limita- 
tions that could operate as a bar to 
the enforcement of a lien for owelty. 
Hx Pp. Sieh, 1940Ne, Cy 7695, 47 “SE 
fost re. Walker. 107. IN. Cx. 3405) 2 
SE 136; Sutton v. Edwards, 40 N. C. 
425. (2) But the statute raising a 
presumption of payment after the 
lapse of ten years was applicable. 
Ex p. Smith, supra; Herman ov. 
Watts, 107 N. C. 646, 12 SE 437; Sut- 
ton v. Edwards, supra. (3) The stat- 
ute of limitations (Code § 152) bar- 
ring actions on a judgment or decree 
ten years after rendition, and barring 
actions for relief not otherwise pro- 
vided for in ten years (Code § 158), 
is a substitute for the former stat- 
ute of presumptions, the only differ- 
ence being that the one furnishes a 
complete bar, while the other raises 
merely a presumption of payment or 
satisfaction, and a motion for execu- 
tion on an award of owelty is barred 
under the statute of limitations after 
ten years from the confirmation of 
the award. Cochran v. Colson, 192 N. 
©. 663, 135 SE 794; Ex p. Smith, su- 
pra [dist In re Ausborn, 122 N. C. 42, 
29 SE 56 (where there was no decree 
of confirmation) and Dobbin v. Rex, 
106 N. C. 444, 11 SE 260 (where the 
land had been sold under execution, 
and the plea of limitations was not 
available because it came too late) ]. 
(4) A proceeding for leave to issue 


execution on a judgment charging 
ee 


of 1887, there was no statutory limit 
to the enforcement of a lien for owel- 
ty of partition, but it continued un- 
til waived, released, or satisfied, or 
until sufficient time elapsed to raise 
the presumption of payment. Jame- 
son y. Rixey, 94 Va. 342, 26 SE 861, 
64 AmSR 726. 

32. Huntley v. Cline, 93 N. C. 458. 

33. Updike v. Adams, 24 R. I. 220, 
52) AL 991,96) AmSR Tid: 

Payment before vesting of title see 
infra § 528. 

34. Turpin v. Kelly, 85 N. C. 399. 

35. See statutory provisions. 

36. Powell v. Weathington, 124 N. 
C. 40, 32 SE 380; Jones v. Cameron, 
SIAN. GC. 154. 

37. Green v. Arnold, 11 R. I. 364, 
23 AmR 466. 

38. Harlan vy. Langham, 69 Pa. 
235; Butler Tp. v. Morgan, 1 LegRec 
(Pa.) 173; McKibben v. Salinas, 36 
S.C. 279, 15- SE 208,:.543;- Cooke: v. 
Moore, 2 S. C. 52; Burris v. Gooch, 39 
S. C. L. 1. But see Archer v. Munday, 
17 S. C. 84 (holding that the payment 
of an assessment ordered by commis- 
sioners to equalize a partition is not 
a condition precedent to the vesting 
of the part so set off, where the right 
of partition was derived from the bili 
which gave, neither expressly nor by 
implication, any right to attach such 
a condition to the vesting of the 
shares). 

[a] In Massachusetts (1) under 
Pub. St. (1882) c 178 § 71, the land 
does not pass until the money is paid 
or secured. Jenks v. Howland, 3 
Gray 536; White v. Clapp, 8 Metce. 
3865; Thayer v. Thayer, 7 Pick. 209. 
(2) But the parties may waive this 
requirement by subsequently receiv- 
ing the money (Jenks v. Howland, su- 
pra; White v. Clapp, supra), (3) or 
security therefor (White v. Clapp, su- 
pra), (4) or by other acts of record 
or in pais (White v. Clapp, supra). 
(5) The receipt of interest on ‘the 
money does not waive the require- 
ment. Thayer v. Thayer, supra. 


41. Dobbin v. Rex, 106 N. C. 444, 
11 SE 260; Young v. Davidson Col- 
lege, 62 N. Cc. 261; Sutton v. Edwards, 
40) Nisi€e 14253 Jones v. Sherrard, 22 
NECe aur) Jameson Vv. Rixey, 94 "Va. 
342, 26 SE 861, 64 AmSR 726. 

[al Equitable relief of surety.— 
Where there is a charge for equality 
of partition upon the wife’s land, the 
husband or his surety will, if he has 
given a note for the sum charged, 
be relieved in equity by having the 
money raised out of the land to dis- 
charge the note or the judgment 
which may have been obtained at law 
upon it, or be reimbursed if he has 


paid it. Jones v. Sherrard, 22 N. C. 
42. McKibben v. Salinas, 41 S. C. 


105, 19 SE 302. 


43. Wright v. Atwood, 33 Ida. 455, 
LO SENG 25e 


44. Wright v. Atwood, supra. 
45. See supra §§ 478, 479. 
46. See supra § 243. 


47. Stokes v. Stokes, 212 Ala. 190, 
101 S 885 (where the Owner of land 
died intestate, and his wife later died 
intestate leaving a fractional inter- 
est in the land, a bill to have the 
land sold for partition among the 
heirs may, it has been held, ask that 
the debts of the heirs to the estate 
of the mother be charged against 
their respective interests in the part 
descended from her). See Hvarts vy. 
Woods, 6 NYS 200 infra § 532 note 
Ce tat: 

48. Dunshee v. Dunshee, 234 Pa. 
550, 838 A 422 (the court should as- 
certain the indebtedness before de- 
creeing partition). 

49. Jeffers v. Jeffers, 139 Ill. 368, 
28 NE 913. 

50. Hanna v. Hanna, 139 La. 824, 
72-S 289. 

51. Hanna v. Hanna, supra. 

52. Lester v. Kirtley, 83 Ark. 554, 
104 SW 213. 

[a] Executor’s claim for widow’s 
support.—Testator died in January, 


[47 C. J.—31] 
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judgment in partition should not determine and set- 
tle claims against the estate which is being parti- 
tioned, where such claims are properly cognizable in 
a court of probate,®* nevertheless it has been held 
that the court may ascertain and provide for claims 
where there is no need for administration of the 
estate,°* that an executor’s claim may be adjusted 
in a partition action commenced before probate of 
the will,®® and that provision may be made for the 
satisfaction of adjudicated claims®® or claims en- 
forceable as proper charges or hens®’ against the 
and the shares set off to the several owners 
should bear their proper proportion of such claims.*® 
Although a court may not provide for the present 
payment of purely contingent claims which may or 
may not become fixed debts at some’ future time,°® 
a decree in partition, pending administration, order- 
ing debts of the estate to be paid under the orders of 
the probate court which finally approved such pay- 


land; 


ment has been held valid.®° 


1894, and his widow died in July, 
1900. The executors named in his 
will held it, and did not offer it for 
probate until January, 1906, a suit 
for partition of land of testator hav- 
ing been brought in the meantime. 
A claim by one of the executors, as- 
serted in the partition suit, for sup- 
port of testator’s widow, after his 
death, was barred by laches. Lester 
v. Kirtley, 83 Ark. 554, 104 SW 213. 
58. Crane v. Stafford, 217 Ill. 21, 
75 NE 424; Green v. Brown, 146 Ind 
NE 805 [superseding 38 NE 
Havey v. Kelleher, 36 App. 
Div. 201, 56 NYS 889; Jouffret v. 
Loppin, 20 App. Div. 455, 46 NYS 810; 


Palmer v. Palmer, 3 App. Div. 213, 
38 NYS 195; Rose v. England, 51 
Tex. 617. 

[a] Claims 


and pads mente S45 
cotenant of decedent’s land, who was 
also administrator of his estate, is 
not entitled to charge against the 
land in partition by heirs the amount 
of claims and judgments against the 
estate. Havey v. Kelleher, 36 App. 
Div. 201, 56 NYS 889. 

[b] Personal claim by an admin- 
istrator against the estate of his de- 
cedent cannot be determined on mo- 
tion, in an action for partition of 
decedent’s land, to direct a referee 
to take proof thereof, but must be de- 
termined by the surrogate in the reg- 
ular course of administration. Palm- 
er ‘v. Palmer, .3 App.- Div. 213, 38 
NYS. 195. 

[c] Where administrator asks no 
relief by cross bill, the filing of a bill 
by an heir for partition does not give 
the circuit court power to order a 
sale of the lands of decedent for the 
purpose of paying debts, although the 


administrator is a party. Poiset v. 
Townsend, 166 Ill. A. 384; Rowden 
A'8 Meisinger, 164 Ill. A. 125. 


Necessity for settlement of estate 
see supra §§ 136-140. 

54. Moore v. Moore, 89 Tex. 29, 33 
SW 217 [aff (Civ. A.) 31 SW 532]; 
Wilson v. Manning, (Tex. Civ. A.) 35 
SW 1079. 

[a] Thus, where a widow and one 
of the heirs seek partition against 
the other heirs, a claim by defend- 
ants against the estate for a debt due 
them from decedent may be adjusted 
in the decree, since the parties are 
joint owners of the property and 
jointly liable for the satisfaction of 
the debt encumbering it. Moore vy. 
Moore, 89 Tex. 29, 33 SW 217 [aff 
(Civ. A.) 31 SW 532]. 

55. Lester v. Kirtley, 83 Ark. 554, 
104 SW 213. 

56. Miller v. Moseley, 311 I]. 157, 
142 NE 509; Mackey v. Mackey, 99 
Kan. 433, 100 Kan. 63, 163 P 465; Da- 
vidson y. I. M. Davidson mee Est., 
ete., Co.. 249 Mo. 474, 155 S 

[a] Consideration of sdiaicated 
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Effect of stipulation. 
terlocutory judgment follow a stipulation as to the 
allowance of a claim, it has been held proper to re- 
fuse to award a sum additional to that allowed by 
the interlocutory judgment.®** 

[§ 532] k. Encumbrances**—(1) On Property To 
Be Partitioned**—(a) In General. 
existing encumbrances on the property sought to be 
partitioned,** nothing can be decreed which will af- 
fect the right of an encumbrancer to enforce his 
claim according to the terms of the instrument cre- 
ating it;°° and there is no necessity for a declara- 
tion as to the legal effect of a prior lien on the prop- 
erty divided, such declaration making no change in 
the rights of the parties.°® 
brancer properly may be®’ and has been made a party 
to the proceedings, the court should dr may ascertain 
the encumbrance®® and its amount,®*apportion such 
encumbrance,‘° and make whatever ‘adjustments are 


[$§ 531-532 


When the decision and in- 


Where there are 


But where the encum- 


found necessary for the protection of the equities of 


claims.—In an action to partition the 
equitable interests of a deceased wife, 
intestate, ete., there were not suffi- 
cient personal assets to satisfy pro- 
bate claims against the estate; such 
claims, when adjudicated, should be 
considered in re dering final judg* 
ment. Mackey Mackey, 99 Kan. 
433, 100 Kan. &3, 163 P 465. 

- Nelson v. Atkins, 215 Ala. 88, 
S 882; Brown v. Sunderland, 251 
Ill. 523, 96 NE 345; King v. King, 
182 Ky. 665, 207 SW 1. 

[a] Lien enforceable against land 
may be asserted in an action for par- 
tition where no settlement of the es- 
tate is asked or no effort made to 
show that the executor has sufficient 
funds to satisfy the lien. King v. 
King, 182 Ky. 665, 207 SW 1. 

{[b] In South Carolina provision 
may be made for the payment of an 
outstanding debt against the estate. 
Green v. Cannady, 77 S. C. 193, 57 SE 
832 (where it appeared that there was 
an outstanding debt against the es- 
tate of one to whose interest defend- 
ant succeeded as devisee). 

Liens and encumbrances generally 
see infra §§ 532-535. 


58. See infra 533. 

59. Stevens v. Stevens, 172 Mo. 28, 
72 SW 542 

[a] Illustration.— Where notes 


were given by an intestate, on condi- 
tion that the death of the payees, 
who were well advanced in years, 
should be equivalent to payment, it 
was error, on partitioning the land, 
to charge it with the present value 
of the notes without regard to the 
contingency, the proper practice be- 
ing to reserve sufficient of the pro- 
ceeds of the sale of the land to pay 
the notes as they fell due, distribute 
the proceeds, and provide for distri- 
bution of the remainder should payees 
die. Stevens v. Stevens, 172 Mo. 28, 
72 SW 542. 

_60. Chrisman v. Divinia, 141 Mo. 
122, 41 SW 920. 

61. Stephenson v. Cotter, 5 NYS 
749 (where the decision and inter- 
locutory judgment in partition be- 
tween heirs follow a stipulation as to 
an allowance of a claim of one of the 
heirs for services to decedent, it is 
proper, on a subsequent reference to 
ascertain the amount of the claim, 
to refuse to allow for services before 
the time for which allowance is made 
by the interlocutory judgment, since 
the stipulation is the only authority 
for the determination of the question 
in this action). 

62. Cross references: 
ans to sustain relief see infra 


Reference to ascertain liens as pre- 
requisite to partition sale see infra 
§§ 676-678. 

Reimbursement of tenant paying or 


pI 2 encumbrance see supra 
Rights of encumbrancers in proceeds 
Oa partition sale see infra §§ 844— 


63. Subject to partition see supra 
64. See supra § 63. 
65. Quick v. Brenner, 101 Ind. 230; 


Grogan v. Grogan, (Mo.) 177 SW 649; 
Stephenson v. Cotter, 5 NYS 749; 
Aylesworth vy. Crocker, 21 R. I. 436, 
44 A 308. , 

66. Whitehead v. Boutwell, (Ala.) 
117 S 623; Quick v. Brenner, 101 Ind. 
Stephenson v. Cotter, 5 NYS 


230; 
749. 

[a] An untimely and unnecessary 
attempt to foreclose a mortgage, 
transferred to respondents by the 
mortgagee for the purpose of giying 
an advantage to them Over complain- 
ant, while the partition suit was 
pending, gave no superior rights to 
respondents, nor did it put complain- 
ant at a disadvantage in asserting her 


title or equity to the common prop- 


erty, or in the adjustment, apportion- 
ment, contribution, or redemption 
from the mortgage, Whitehead v. 
Boutwell, (Ala.) 117 S 623. 

67. See supra § 259 et seq. 

68. Crawford v. Hurst, 316 Ill. 215, 
147 NE 126; Litch v. Clinch, 136 Ill. 
410, 26 NE 579 [aff 35 Ill. A. 654]; 
Kingsbury v. Buckner, 70 Ill. 514. 

69. See cases infra this note. 

[a] Necessity of ascertainment.— 
(1) If land is decreed sold subject to 
an existing lien, the court should, 
for the benefit of the purchaser, state 


the amount of the lien. Kilgour v. 
Crawford, 51 Ill. 249; Stevens v. 
Plomimenry a9 Lls MAN? Tec 2 estes 


if ordered sold free of any encum- 
brances, the court need not ascertain 
the amount due. Kilgour v. Craw- 


ford, supra; Stevens v. Plummer, 
supra. 
70. Ala.—Porter v. Henderson, 204 


Ala. 564, 86 S531. 

Cal.—Rich y. Smith, 26 Cal. A. 775, 
148 P 545. 

Conn.—Rentz v. Eckert, 74 Conn. 
11, 49 A 203 (recognizing rule). 
ee eras v. Acuff, 4 Del. Ch, 

Ill.— Whittaker v. Porter, 321 Ill. 
368, 151 NE 905; Crawford v. Hurst, 
316 Ill. 215, 147 NE 126; Appell v. 
Appell, 235 Ill. 27, 85 NE 205; Il- 
linois Land, etc., Cé& v. Bonner, 91 
ae ae Kingsbury v. Buckner, 70 

Iowa.—Matheson v. Matheson, 139 
Iowa 511, 117 NW 755, 18 LRANS 
1167; Rider v. Clark, 54 Iowa 292, 
6 NW 271. 

Kan.—Advance-Rumely Thresher 
Co. v. Judd, 104 Kan. 757, 180 P 763. 
Pe eis 3 v. King, 182 Ky. 665, 207 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 532] 


the parties;*! and this rule applies whether the en- 
cumbranee is on the whole property,’? on a part of 
it,’* on a part of it by metes and bounds,** or on an 
undivided interest of one or more of the cotenants ;7° 
and the rule also applies as well to such an adjust= 
ment between the cotenants themselves*® as to an 
adjustment between the cotenants and others made 


parties.*? 


Mo.—Davidson v. I. M. Davidson 
mon Hst., ete., Co., 249 Mo. 474, 155 


Nebr.—Hanson v. Hanson, 4 Nebr. 
cay 880, 97 NW 23 (recognizing 
rule). 

N. Y¥.—Chew v. Sheldon, 214 N. Y. 
344, 108 NE 552, AnnCas1916D 1268; 
Davis. v. Burns, 179 App. Div. 381, 
ae NYS 357; Smith v. Smith, 1 NYS 
R. I.—Green v. Arnold, 11 R. I. 364, 
23 AmR 466. . 

S. C.—Kennedy v. BONE as 45 (unc. 
61, 14 SE 809, 28 AmSR 8 

Tex.—Moore v. Moore, tGiv. A.) 31 
SW 532 [aff 89 Tex. 29, 33 SW 217]. 

Wash.—Womach v. Sandygren, 96 


Wash. 12, 164 P 600 (recognizing 
rule). 
[a] Illustrations.—(1) Partition 


between two daughters having life 
estates, with remainders therein to 
their respective children, without 
considering a mortgage on the land, 
was error. Whittaker v. Porter, 321 
Ill. 368, 151 NE 905. (2) Where, on 
conveyance by a father to his chil- 
dren, it was expressly agreed that 
the father should have a certain sum 
which was to be secured to him by a 
lien on the property, it was error to 
order partition of the land among the 
children without impressing it with 
a lien for such money. Appell v. Ap- 
pell, 235 Ill. 27, 85 NE 205. (3) Par- 
tition of a farm on which a daughter 
of testator was given the right of oc- 
cupancy was held not to be decreed, 
except subject to such daughter’s 
right. Chew v. Sheldon, 214 N. Y. 344, 
108 NE 552, AnnCasi1916D 1268. 

71. See cases infra this note. 

{a] Adjustment of equities.—(1) 
When it appears that liens on the 
premises are equitably the debts of 
plaintiff heir of the estate, the court 
will charge his share with such liens, 
under the principle that “he who 
seeks equity must do equity,” al- 
though the coheirs could not: have 
sued to enforce these liens against 
his share. Evarts v. Woods, 6 NYS 
200. (2) Where the property is en- 
cumbered by conflicting and general 
liens, the court may make any order 
as to the sale of the property which 
the necessities of the case. demand 
shall be made for the protection of 
the lienholders and the joint owners. 
Hazen v. Webb, 65 Kan, 38, 68 P 1096, 
93 AmSR 276. 

{b] Deficiency of redemption mon- 
ey after foreclosure.—Where plain- 
tiff originally owned an undivided 
one-third interest in a quarter sec- 
tion, and had attempted to redeem its 
interest from the lien of a judgment 
foreclosing the mortgage, and where 
the court found a small deficiency in 
the amount of redemption money, it 
was proper for the judgment to pro- 
vide that on payment of the deficien- 
cy plaintiff should be decreed the 
owner of the one-third interest and to 
order’ partition. Advance-Rumely 
Thresher Co. v. Judd, 104 Kan. 757, 
180 P 763. 

[c] Funds due estate.—On a bill 
for account and partition of property 
subject to encumbrances, the court 
should direct that money due the es- 
tate on fire insurance policies should 
be applied in paying and removing 
the matured encumbrances, before 
making distribution. Kingsbury v. 
Buckner, 70 Ill. 514. 

{d] Foreclosure of mortgage. 
The court may complete the adjust- 
ment of the rights of the parties by 
decreeing foreclosure of a mortgage. 
Foster v. Kenny, 179 App. Div. 899, 

a 
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into court.’ 


action, does not 


166 NYS 265. 

[e] Mortgage claims.—(1) Where 
a defendant files a cross bill, in which 
he asks to have an absolute deed de- 
clared a mortgage, and have the mort- 
gage debt declared satisfied, the court 
may, if it finds that the transaction 
is a mortgage, and that the mortgage 
debt has not been paid, also deter- 
mine the amount due thereon, al- 
though no affirmative relief as to such 
mortgage is prayed for by the other 
parties to the suit. Litch v. Clinch, 
136 111.410. 260NE 579° [aff 35) Tl. Av 
654]. (2) ’A man prior to his mar- 
riage executed a deed to his intended 
wife, conveying part of land on which 
there was a mortgage. After the 
marriage she united with him in 
making a new note and mortgage for 
the mortgage indebtedness, and she 
signed as surety. The, court in par- 
tition of the husband’s lands properly 
relieved her from any personal lia- 
bility save as surety by making the 
mortgage a charge primarily on the 
shares set apart to the heirs at law. 
Matheson v. Matheson, 139 Iowa 511, 
117 NW 755, 18 LRANS 1167. 

{f] Tax claims.—(1) The court 
may provide for the payment by the 
parties to the partition of their share 
of the taxes on the land. Crawford v. 
Hurst, 316 Ill. 215, 147 NE 126; Illi- 
nois Land, ete., Co. v. Bonner, 91 Ill. 
114. (2) Upon a division sale of im- 
proved property, half the current 
taxes should be apportioned against 
the improvements and the other half 
apportioned against the value of the 
unimproved property according to the 
parties’ interest therein. Porter v. 
Henderson, 204 Ala. 564, 86 S 531. 
(3) Parties in a suit for the partition 
of land of a decedent agreed that a 
fund should be retained by trustees 
to pay taxes on the premises parti- 
tioned. Believing that all the taxes 
had been paid, the trustees distributed 
among the parties the balance of the 
fund. The taxes had not been paid. 
Other assets of the estate of dece- 
dent were applicable to the payment 
of taxes due on the land set aside to 
one of the parties. Nelson v. Worth- 
INGCON of CADD wi GD.) Cae NOUS. (4) 
Where a tenant in common, in posses- 
sion of land under a lease from his 
cotenant, fails to pay taxes as stipu- 
lated in the lease, on partition such 
taxes will be decreed a specific lien 
on his share. Rider v. Clark, 54 Iowa 
292, 6 NW 271. 

{g] Agreement to reimburse for 
improvements.—The court must, in 
decreeing actual partition, consider 
an agreement that a tenant under a 
lease not yet expired is to be paid, at 
the end of his term, for improvements 
on the property. Walter v. Walter, 3 
AbbNCas (N. Y.) 12. 

[h] Determination of existence of 
easement.—Where the existence of 
an easement to draw water from a 
mill pond on an adjoining mill site 
was in issue, it was immaterial to 
plaintiff whether the people of the 
state owned the bed of the river at 
that point, and if defendants have un- 
lawfully built a mill and dam oppo- 
site his shore land it is only by an- 
other action and in another form that 
its removal could be compelled. 
Harris v. ars: 139; App. Div. 393, 
124 NYS 26 

{il nights of creditor.—A creditor 
of defendant in respect of a sum of 
money which defendant has engaged 
to pay at the time of an expected par- 
tition, among the heirs, of entailed 
property, has the right to be paid out 
of such property, and in such a case 


{47 C.J.] 4838 


Encumbrancers having been made parties, they are 
bound by the decree.*® 
pear, the court should, if a sale is necessary, decree 
a sale free of the lien, and direct the proceeds paid 
It has been held that the rights of a 
mortgagee cannot be asserted by the parties seeking 
partition when the mortgagee, being a party to the 


But where they fail to ap- 


It 


the decree should declare the land 
free from the entail. Prévost v. 
Prévost, 4 Que. Pr. 85. > 

{j] Postponement of adjustment 
may be reserved in the decree, judg- 
ment, or order until after the report 
of partition or sale has been made. 
Masters vy. Masters, 325 Ill. 429, 156 
NE 481; Crowe v. Kennedy, 224 Ill. 
HD 79 NE 626. _ See also supra §§ 433, 


himself insist on such rights.°? 


. See supra text and note 71. 

73. Whittaker v. Porter, 321 Il. 
368, 151 NE 905; Foster v. Kenny, 
179 App. Div. 899, 166 NYS 265. 

74. Kennedy v. Boykin, 35 S. C. 
61, 14 SE 809, 28 AmSR 838. 

[a]. Thus, where a tenant in com- 
mon gave a mortgage on a specific 
piece of the property, describing it 
by metes and bounds, the mortgagee 
has an equity to require the allotment 
to the mortgagor of the portion cov- 
ered by the mortgage where this can 
be done without prejudice to the oth- 
er cotenants; and this equity, where 
there are several mortgages, inures to 
each mortgagee in the order of the 
dates of the mortgages... Kennedy v. 


Boykin, 35 S. 61, 14 SE 809, 28 
AmSR 838. : 

75. See infra § 535. 

76. Bradley v. Harkness, 26 Cal. 
69; Crawford v. Hurst, 316 Ill. 215, 


147 NE 126; Davis v. Burns, 179 App. 
Div. 381, 166 NYS 357; .Moore>v: 
Moore, (Civ. A.) 31 SW 532 [aff 89 
Wex. 29, 33 SW 217]; 

[a] Rule applied.—(1) Where a 
tenant in common has a lien on the 
property, it is proper, on partition in 
kind, to decree a lien on the share of 
each of the lienor’s cotenants for the 
proper proportion of the amount of 
the lien. Moore v. Moore, (Civ. A.) 
31 SW 532 faff 89 Tex. 29, 33 SW 217]. 
(2) Plaintiff held a mortgage on 
the interest of E, his coheir and a 
party defendant.. Plaintiff and E 
owned, as partners, a skating rink. 
Plaintiff paid the firm debts, amount- 
ing to much less than the value of 
the rink, taking from E a bill of sale 
of the rink, without further consid- 
eration, and with intent to defeat the 
claim of F, a codefendant, against 
EK. F subsequently reduced her claim 
to judgment, and plaintiff sold the 
rink for its full value. After de- 
ducting the amount of debts paid by 
plaintiff, one half of the balance of 
the selling price of the rink was prop- 
erly applied to plaintiff's mortgage, 
reducing it in favor of F’s judgment 
against H’s interest in the estate. 
Smith v. Smith, 1 NYS 835. 

[b] Mortgage assumed ‘by coten- 
ant.—In partition between purchas- 
ers, Where defendant did not assume 
a mortgage, but plaintiff, who pur- 
chased later, did, defendant was li- 
able for payment. of one half of the 
mortgage debt. Davis v. Burns, 179 
App. Div. 881, 166 NYS 357. 

77. See supra text and note 71. 
See also supra § 417. 

78. Curry v. Fisher, 91 Tll. A. 120. 

79. Kilgour ov. Crawford, 51 Ill. 
249; Stevens v. Plummer, 195 Ill. 
A. 278. 

[a] Effect of default.—If judg- 
ment creditors, having been made 
parties to the partition for the pur- 
pose of giving them an opportunity to 
disclose their interests so that they 
may be ascertained and protected, 
make default, a decree ordering the 
premises sold free of all liens is prop- 
er and binding on them. Curry v. 
Fisher, 91 Ill. A. 120. 

80. Dickson vy. Dickson, 232 Ill. 
577, 83 NE 1067. 


484 [47 C.J.] 
has been held that, although a mortgagee has been 
made a party,®! he may bring an independent action 
for foreclosure of his mortgage.*? 

Invalid lien. Where an encumbrancer bases his 
claim under a mortgage, which is held void in a fore- 
closure suit, the court cannot provide, in its decree, 
for payment of some claim which may be subse- 
quently established.** 

[§ 533] (b) Apportionment and Distribution. 
The claims and legal obligations against the estate 
should be borne by the shares set off to the several 
owners,** or in case of sale payment may be provided 
for out of the proceeds resulting therefrom,*® and 
such provision may be made even after the sale.*® 
It has been held proper for the court to order in its 
decree a sale of enough of the lands to satisfy a len 
and partition of the remainder after the sale.** It 
has been held that a mortgage on the entire prop- 
erty, given for his own benefit by the tenant in com- 
mon holding the legal title, cannot be charged against 
the interest of his cotenant,** and a purchaser of 
such mortgagor’s interest has been held properly 
charged with the payment of the mortgage.*® Where 
separate parcels of the undivided lands are encuth- 
bered, the decree should partition each parcel sep- 
arately and independently of the others.°® «An ac~ 
counting in a partition proceeding being merely to 
determine if one has received more than his interest 
warrants, the judgment thereon has been held not 
to be an adjudication on the liability of the parties 
for a debt secured by a mortgage executed by one 
only.®+ It has been decided that if a decree changes 


81. Encumbrancers as parties see 
supra § 259. 

82. Harlem Sav. Bank vy. Larkin, 
156 App. Div. 666, 142 NYS 122 [app 


dism 209 N. Y. 564 mem, 103 NE 
1124 mem]. See Whitehead y. Bout- 
well, (Ala.) 117 S 623 (recognizing 


rule). 
83. Foster v. Roche, 4 NYS 605. 
84. Miller v. Moseley, 311 Ill. 157, 

142 NE 509; Brown v. Sunderland, 

251 Tll. 523. 96 NE 345; Stevens v. 


Plummer, 195 Ill. A. 278; Vogel v. 
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to satisfy the lien debt, and when 
sale is made definitely fix the bound- 
ary of the tract sold so that the bal- 
ance can’ be certainly known and the 
boundaries fixed, was not premature 
by reason of leaving an unknown 
number of acres for division, where 
the commissioner appointed to di- 
vide the lands so arranged the di- 
vision that the part sold for pay- 
ment of the lien could be increased 
or diminished without changing the 
general outline of 


[§§ 532-535 


the boundaries of mortgaged lands, the effect is to 
substitute other lands for those originally mort- 
gaged.°? 

[§ 534] (c) Enforcement of Collection. While, 
in a proper ease, the court may ascertain, determine, 
adjust,°* and apportion®* an encumbrance on the 
property, and in its decree make the encumbrance a 
len on the purpart set off to a tenant in common,®® 
it cannot, it has been held, enforce the collection of 
an encumbrance in a decree partitioning property.°® 

[§ 535] (2) Encumbrances on Undivided Inter- 
ests.°* Where statutory provisions make lenors 
necessary parties to a partition proceeding,®® holders 
of lens against the undivided interest of a tenant in 
common?®® are entitled to have the validity, priority, 
and amount of their liens determined by the inter- 
locutory decree.t The court may declare that an en- 
cumbrancer has a valid lien on the interest of one of 
the tenants in common,? but it cannot,-on partition in 
kind, enter a money judgment or decree in favor of 
one party to the suit against another.’ If a sale is 
found necessary the court may ascertain the amount 
due and order it paid out of the distributive share 
of the encumbrancing tenant,* and this may be done 
even after the sale in partition.» But where no sale 
iss necessary, that portion of a decree finding the 
amount of a mortgage on an undivided interest is 
mere surplusage.® 

A judgment creditor is not entitled to have a dis- 
tinct portion of the common property set apart, on 
partition, by metes and bounds, to satisfy his judg- 
ment,’ but when this has been done, the judgment 


is v. Riley, 24 Ill. 307; 
Minke, 32. Md. 571. 

[a] In New York (1) the court 
must, if a sale is necéSsary, order 
the portion of the proceeds arising 
from the sale of the encumbranced in- 
terest paid into court for the pro- 
tection of the lienor. Kelly v. Wer- 
ner, 34 App. Div. 68, 53 NYS 1067. 
(2) Under Code Civ. Proc. § 1563, re- 
quiring the interlocutory judgment 
in partition, where there is an exist- 
ing lien upon the share of one of the 


Thruston v. 


the remainder. 


Brown, 120 Ill. 338. 11 NE 327. 

{a] Equal liability of shares set 
off.— Where two tenants in common 
mortgage for a debt for which they 
are equally liable, as between them- 
selves, and afterward make partition 
and alien their several shares in dif- 
ferent parcels, the share of the prem- 
ises set off to each is presumably 
chargeable with half of the mortgage 
debt, and should be sold to raise that 
half in the inverse order of aliena- 
tion. Rathbone v. Clark, 9 Paige (N. 
Y.) 648. 

{b] Unequal distribution of en- 
cumbrances.—Where the burden of a 
mortgage on a part of the property 
falls unequally on the shares of equal 
tenants in common after partition, 
the one whose allotment bears the 
lesser burden may have the partition 
confirmed on evens of one half of 
the mortgage. Gordon v. Acuff, 4 Del. 

63. 


@he 

85. Brown v. Sunderland, 251 Ill. 
523, 96 NE 345; Crowe v. Kennedy, 
224 Ill. 526, 79 NE 626; Stevens v. 
Plummer, 195 Ill. A. 278; Davidson 
v. I. M. Davidson Real Est., etc., Co., 
249 Mo. 474, 155 SW 1. 

86. Brown v. Sunderland, 251 Ill. 
523, 96 NE 345; Stevens v. Plummer, 
195 Ill. A. 278. 

87. King v.. King, 182 Ky. 665, 207 
SW 1; Maynard v. Maynard, 178 Ky. 
332, 198 SW 910. 

[al] Thus, in an action for parti- 
tion of land subject to a lien, a judg- 

ment directing the master commis- 
sioner to sell only enough of the tract 


King v. King, 182 Ky. 665, 207 SW 1. 

88. Hanson v. Hanson, 4 Nebr. 
(Unoff.) 880, 97 NW 23. 

89. Womach v. Sandygren, 96 
Wash. 12, 164 P 600. 

90. Rich yv;*Smith, 26 °Cal. “Al 725; 
148 P 545; Cheney v. Ricks, 168 Ill. 
533, 48 NE 75; Green y. Arnold, il 
R. I. 364, 283 AmR 466. 

91. oes v. Eckert, 74 Conn. 11, 


92. Citizens’ Sav..Bank v. Bennett, 
182 Cal. 748, 190 P 44. 


93. See supra § 531. 
94. See supra § 532. 
95: Crawford: v.. ifurst, 316 11) 


215, 147 NE 126; Williamson ‘v. Mc- 
Hlroy, (Tex. Civ. A.) 155 SW 998. 

96. Crawford v. Hurst, 316 Ill. 
215, 147 NE 126. 

97. Effect of actual partition see 
infra § 932. 

, Effect of sale in partition see infra 

946. 

98. See supra § 259 et seq. 

99. See supra § 63. 

[a] In Massachusetts it is proper 
to decree partition without regard to 
a mortgage on an undivided interest, 
on the theory that, since a cotenant 
cannot vyalidly sell his interest as 
against his cotenants, he may not 


mortgage it. Marks v. Sewall, 120 
Mass. 174. 
1. Winfield v. Stacom, 40 App. 


Div. 95, SXONYS 568: 

2. Spencer v. Wiley, 149 Ill. 56, 36 
NE 627. [aff 46 Ill. A. 585]. 

8. Spencer v. Wiley, supra. 

4 Spencer v. Wiley, supra; Loom- 


parties, to direct the officer making 
the sale to pay into court enough of 
such person’s portion to discharge 
the lien, a judgment. entered in such 
proceedings, making no provision for 
the payment of a judgment appear- 
ing on the record, and shown by the 
pleadings to exist against one of the 
parties, is irregular, where its valid- 
ity was not impaired, notwithstand- 
ing the record owners were made 
parties to the proceedings, and suf- 
fered default, the judgment having 
been assigned, Kelly v. Werner, 


Wiley, 14$ Tll, 56, 


6. Spencer v.. Wiley, 149 Ill. 56, 36 
NE 627 [aff 46 Ill. A. 585]. 

7. .Conn.—Hinman y. Leavenworth, 
2 Conn. 244 note; Starr v. Leavitt, 3g 
Conn. 2438, 7 AmD 268. 

Me.—Gregory v. Tozier, 24 Me. 308. 

Mass.—Bartlet v. Harlow, 12 Mass. 
348, 7 AmD 76. 

N. H.—Thompson v. Barber, 12 N. 
H. 563. 

Tex.—Good v. Coombs, 28 Tex. 34. 

vVt.—Smith v. Bensay, 9 Vt. 188, 31 
AmD 614. 

[a] In Mllinois ee holder of a 
judgment against one of the parties 
in interest has no right, title, or in- 
terest in the lands, within the mean- 
ing of a statute requiring the court to 
ascertain and declare the rights, 
titles, and interests of all parties to 
a partition. Stevens v. Plummer, 195 
Til. A. 278. 


5. Spencer v. 
NE 627. 


“For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 535-537] 


debtor may not question the validity of the transfer.® 

[§ 536] 1. Dower and Homestead Rights°—(1) 
Although there is some authority to the 
contrary,!® the general rule is that dower cannot be 
assigned in partition proceedings,!! except where 
and to the extent that the statute! provides for the 
ascertainment, assignment, and protection of dower 
rights in such proceedings.!* Where it is found that 
a sale is necessary, a partition in kind being im- 
practicable or impossible, the court must first as- 
sign dower or adjudicate the dower interest,’* but 
it has been held that reasonable compensation may 


Dower. 


be made after the order of sale.t® 


Inchoate right of dower,!® as distinguished from 
dower consummate,'* cannot, in the absence of stat- 
utory authorization,'® be admeasured and set off in 


8. Varnum v. Abbot, 12 Mass. 474, 
7-AmD 87. 
9. Cross references: 
Effect of partition generally see in- 
fra §§ 930-943. 
Mode of allotment of land subject to 
dower see infra § 584. 


Persons having eurtesy or dower 
rights: 
As parties see supra §§ 239, 248 et 
seq, 251. 


Right to partition see supra §§ 167 
et seq, 190 et seq, 197. 


10. See cases infra this note. 
{a] In Virginia and West Virgin- 
ia (1) it thas been decided, without 


the aid of a statute, that dower may 
be assigned in partition suits. Cus- 
tis v. Snead, 12 Gratt. (53 Va.) 260; 
Tompkins v. Kyle, 95 W. Va. 584, 
595, 122 SE 150. See Johnson v. 
Johnson, 1 Munf. (15 Va.) 549 (af- 
firming a decree remanding the cause 
for further proceedings to assign 
dower and partition the land subject 
thereto). (2) “The widow should be 
made a party to that suit and her 
dower assigned to her, and partition 
made of the residue; that it is er- 
ror to proceed in her absence and 
make partition of the land subject to 
her dower right.” ‘Tompkins v. Kyle, 
supra. 

11. Liederkranz Soc. ° 
Bush (Ky.) 597; In re Sipperly, 44 
Barb. (N. Y.) 370; Tanner v. Niles, 
1 Barb. (N. Y.) 560; Coles v. Coles, 
15 Johns. (N. Y.) 319; Bradshaw v. 
Callaghan, 8 Johns. (N. Y.) 558 [rev 
5 Johns. 80]; 
N. C. 373, 48 SE 762. 

[a] Assessment after allotment.— 
Although dower cannot be allotted in, 
partition proceedings, after it has 
been actually allotted in proper pro- 
ceedings it may be assessed in the 
partition suit; and if partition is had 
before allotment, the purparts are 
subject to the possibility of dower 
being laid off therein in a proper pro- 
ceeding. Howell v. Parker, 136 N. C 
373, 48 SE 762. 


v. Beck, 8 


12. See statutory provisions. 
13. See cases infra this note. 
fa] In Alabama, by statute, a 


dower interest may be sold with the 
consent of the doweress and its value 
paid to‘her out of the proceeds. Long 
Vv. Jone, 195 Ala. 560, (70.'S 733. 

[b] In fllinois (1) the commis- 
sioners should be required to allot or 
assign dower. Richardson v. Trubey, 
240 Ill. 476, 88 NE 1008. (2) On par- 
tition of a decedent’s estate, in which 
the surviving husband is entitled to 
dower, the decree should provide for 
the assignment of dower, as contem- 
plated by Partition Act § 22 (Hurd 
Rev. St. [1908] ¢ 106). Richardson 
v. Trubey, supra. (3) Where the 
value of the surviving husband’s in- 
terest in testatrix’s personal prop- 
erty is directed to be paid out of the 
real estate so far as possible, the de- 
eree on partition should direct the 
same to be a lien on such real estate. 
Richardson v. Trubey, supra. (4) 
The lien of one of the heirs for taxes 
and special ‘assessments which ac- 
crued against the land after de- 


. 
€ 


Howell v. Parker, 136. 
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rights.?°® 


Assignee of dower?* 
Where a widow has conveyed her unas- 
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an action or suit for partition;!® but the owner of 
such right being made a party,”° the court may pro- 
tect that right in its decree.?? 

Interests of infant heirs must not be prejudiced 
by the decree or order allowing payment of value of 
dower to the widow, where land cannot be advan- 
tageously divided.” 

Only doweress can complain if a court, having the 
power to set off dower on partition,** refuses to do 


sueceeds to the widow’s 


signed dower in the property, the court should take: 


ceased and his wife had been divorced 
and before death of deceased was 
properly .decreed to such heir sub- 
ject to dower right of deceased’s di- 
vorced wife. Claussen v. Claussen, 
279 Ill. 99, 116 NE 693. 

[ec] In Iowa, courts of law and 
equity having concurrent  jurisdic- 
tion in the assignment of dower, the 
statutory proceedings for admeasure- 
ment of dower are not exclusive, but 
dower may be assigned and set off 
in a proceeding in chancery for par- 
tition. Thomas vy. Thomas, 73 Iowa 
657, 35 NW 693. 

{d] In Massachusetts the widow 
of an intestate dying without issue 
is entitled to an undivided one half 
of his realty for life as a tenant in 
common with his heirs, and may 
maintain partition. Sears v. Sears, 
121 Mass. 267. 

fe] In Michigan, by statute, dow- 
er may be set off in partition proceed- 
ings. Wettlaufer v. Ames, 133 Mich. 
201, 94 NW 950, 103 AmSR 449. 

[f] In Missouri partition is a 
proper proceeding in which to assign 
dower, and the rights of all the par- 
ties in interest can be adjusted there- 
in. Weatherford v. King, 119 Mo. 
51, 24 SW 772; Colvin v. Hauenstein, 
110 Mo. 575, 19 SW 948. 

[g] In New York.—(1) A dower 
interest, until its admeasurement, is 
deemed a chose in action rather than 
an interest in the land itself, and can 
be cared for in a judgment of parti- 
tion. McLear v. Balmat, 194 App. 
Div. 827, 186 NYS 180 [aff 231 N. Y. 
548 mem, 132 NE 883 mem]. (2) 
Where a widow brings no action to 
admeasure dower, and heirs, seeking 
partition, admit her right in their 
pleading, it should be admeasured in 
the action for partition. Ryder v. 
Kennedy, 166 App. Div. 146, 151 NYS 
1636. (3) Under Code Civ. Proc. -§ 
1569, out of the proceeds of a sale in 
partition the widow is entitled to have 
a gross sum paid or secured her in 
lieu of dower. Ryder v. Kennedy, 
supra. (4) Dower interest in the 
share of an infant may be provided 
for in the final judgment if doweress 
does not consent to accept a sum in 
gross. Moore v. Hatfield, 71 Misc. 
282, 1830 NYS 115. (5) On partition 
the dower interest of one w'ho is also 
a tenant for years should be charged 
with the amounts due for taxes which 
the tenant for years should have paid. 
Bidwell v. Greenshield, 2 AbbNCas 


In Ohio, where an action is 
brought to partition property in 
which a husband holds an undivided 
interest, a wife who has secured a 
divorce from him for his aggression 
may ask by answer and cross peti- 
tion for assignment of her inchoate 
contingent right of dower in her for- 
mer husband’s share of such property. 
Hand-v. Jcibler; 15, Oh? Cir: Ct. (N.S: 
360. 


{i] Curtesy.—Clemans’ App., 8 Pa. 
Cas. 321, 11 A 559 (no statute referred 
to). 

14. Tompkins v. Kyle, 95 W. Va. 


584, 122° SE 150. 


it into account in decreeing a sale on partition.?7 
[§ 537] (2) Homestead.?* 
tate in which a homestead right exists, which may 


In partitioning an es- 


15. Vanderpool v. Vanderpool, 171 
Ky. 381, 188 SW 461. 
16.. See Dower § 105 et seq. 


17. See Dower § 201 et seq. 
18. See statutory provisions. 
19. Bell v. Golding, 151 App. Div. 


945, 136 NYS 278; Ragland Coal Co. 
v. Spencer, 91 W. Va. 631, 634, 114 
SE 153. 

“Indeed such a contingent right of 
dower is not any estate or interest in 
land which, in the absence of stat- 
ute, is or can become the subject of 
partition.” Ragland’ Coal Co. ov: 
Spencer, supra. 

[a] Sale may be directed without 
ascertaining and adjusting such a 
eontingent right. Ragland Coal Co. 
v. Spencer, 91 W. Va. 631, 114 SE 153. 


20. Dowager as a party to parti- 
tion proceedings see supra § 248 et 
seq. 

21. Greiner v. Klein, 28 Mich. 12; 


Jackson v. Edwards, 7 Paige (N. Y.) 
386 [aff 22 Wend. 498]. 

[a] Mode of protection.—Under 
Code Civ. Proc. § 1570, where one 
owns an inchoate right of dower in 
property sold, the court must fix the 
proportional value of the right ac- 
cording to the law applicable to annu- 
ities or set aside so much of the pro- 
ceeds of the sale to which the right 
attaches and direct that portion to be 
invested, ete. Bell v. Golding, 151 
App. Div. 945, 1386 NYS 278 [aff 211 
N. Y. 507 mem, 105 NE 1081 mem]. 

22. King v. King, 15 Ill. 187. 

[a] Tllustration.—In a suit by in- 
fants against other heirs for partition 
of lands, an amended bill was filed, 
making the widow a party and stat- 
ing that her dower had been assigned, 
and that the whole estate, including 
the portion assigned to her as dower, 
could be more advantageously sold 
as one tract, and praying that all 
the lands might be sold together and 
the proceeds divided. The widow an- 
swered, consenting to a sale of the 
portion assigned to her, provided she 
be paid out of the proceeds the value 
of her dower, to be computed on the 
principle of life annuities according 
to certain mortality tables, and com- 


plainants’ guardian accepted the 
proposition. It was held that a de- 
cree, based on a computation from 


such tables, which gave the infants 
only thirty-five per cent of the pro- 
ceeds of the sale, Should be set aside 
as prejudicial to their interests. 
King v. King, 15 Ill. 187. 

23. See supra text and note 13. 

24. Wettlaufer v. Ames, 133 Mich. 
201..94 NW 950, 103 AmSR 449, 

25. See Dower § 213 et seq. 


Ri ae Long v. Long, 195 Ala. 560, 70 
Wisi 
27. Baum v. Ingraham, 141 Ark 


248, 216 SW 704. 

[a] Reason for rule.—Such sale, 
without first assigning dower, might 
prejudice the rights of the heirs and 
prevent parties, other than the pur- 
chaser of the dower interest, from 
bidding at the sale. Baum v. Ingra- 
ham, 141 Ark. 248, 216 SW 704. 

28. Mode of allotment of lands 
subject to homestead see infra § 582. 
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be done?® provided it ean be done without injury to 
the person or persons entitled to the homestead,®° 
that right must be considered and protected,*! and 
the value of the use and occupation of the part of 
the homestead allotted to the heirs must be consid- 
ered in determining the rights of the children in 
making an equitable division. Where the home- 
stead property has been sufficiently identified, it 
need not be deseribed by the court.** But, having 
ascertained a homestead right, the court may not, 
it has been held, go further and apportion the land 
set apart to the widow as her homestead, giving a 
part to the heir and the rest to a purchaser under 
judgment execution against the widow.** When the 
homestead claimed exceeds the value allowed by stat- 
ute,*® it has been held that the excess may be 
awarded to the homestead claimant together with the 
homestead if there is other. property subject to par- 
tition sufficient to account for the excess.*® It has 
been held that a court may, in partition proceedings, 
determine the titles of the parties although, because 
of failure to prove abandonment of a homestead,?? 
partition cannot be decreed.?® An order directing 
partition, saving the rights of homestead, is incon- 


PARTITION 


[§§ 537-538 


sistent with a subsequent order directing assignment 
of the homestead, saving the rights of the distribu- 
tees, under the partition.*® One cannot, by acquiring 
his cotenants’ interests in property, in a third of 
which he has a homestead right, claim the whole 
property as homestead to defeat a lien on his un- 
divided interest in the common property.*® 

[§ 538] m. Determination and Protection of 
Rights of Transferee—(1) In General. Where a 
tenant in common may‘! and has conveyed or de- 
vised specifically or by metes and bounds a part of 
the common property,*? or has conveyed or entered 
into a valid contract to conyey or devise his un- 
divided interest in the land,** an easement there- 
over,** an undivided interest in timber thereon,*> 
an undivided interest and the improvements on the 
land,*® or both a part by metes and hounds and an 
undivided interest,*’ the grantee or vendee, as a par- 
ty to the proceedings for partition,**&.is entitled to 
have his conveyance, devise, or contract to convey 
considered in any court which is called upon to par- 
tition the whole property.*® But this rule cannot, be 
invoked by a grantee in a void deed,®° or in a deed 
under which he acquires no title or interest to be 


29. Richardson v. Trubey, 240 Ill. 
476, &88 NE 1008; Weatherford v. 
King, 119 Mo. 51, 24 SW 772; Colvin 
x Hauenstein, 110 Mo. 575, 19 SW 


30. Hudgins v. Sansom, 72 Tex. 
229, 10 SW 104; Meyers v. Riley, 
(Tex Civ. A.) 162 SW 955; Higgins 
v. Higgins, 61 Tex. Civ. A. 41, 129 
SW 162. 

Right to partition see Homesteads 
§§ 548%4-551. 

31. Berry vg Godwin, (Tex. 
Commn. A.) 222 SW 191 [rev (Civ. 
A.) 188 SW 30]; Meyers v. Riley, 
(Tex. Civ. A.) 162 SW 955; Jarrell v. 
Crow, 30 Tex. Civ. A. 629, 71 SW 397. 
See Krieg v. Crawford, 59 Cal. A. 309, 
210 P 636 (recognizing rule). 

{a] Effect of decree setting apart 
a homestead to the widow for life was 
to vest in her an unconditional life 
estate not subject to defeat by any 
condition subsequent, and ‘hence a 
lease by the widow of her interest in 
the homestead property did not de- 
feat her estate therein. Krieg v. 
Crawford, 59 Cal. A. 309, 210 P 636. 

{[b] Tlustrations.—(1) Where a 
party establishes his homestead right 
in the land, the partition, if granted, 
should be decreed subject to his right 
to possession as long as he elects 
to use or occupy the land as a home. 
Berry v. Godwin, (Tex. Commn. A.) 
222 SW 191 [rev (Civ. A.) 188 SW 
30]. (2) A decree, in an action by a 
surviving husband and others for 
the partition of the community prop- 
erty and estate of the deceased wife, 
awarding the use of the homestead 
to the husband, and fixing his inter- 
est and that of the other parties in 
the other property, should require the 
commissioners to take the homestead 
into consideration in the partition. 
Jarrell v. Crow, 30 Tex. Civ. A. 629, 71 
SW 397. 4 

32. Meyers v. Riley, (Tex. Civ. A.) 
162 SW 955. j 

[a] Mode of allotment.—Where, in 
a partition suit by the children of a 
deceased husband and his surviving 
wife, the wife selected a homestead, 
the part of the homestead allotted 
to the heirs must be awarded sub- 
ject to the wife’s use and occupation, 
and the value of that use must be 
considered in determining the rights 
of all the children in making an equi- 
table division. Meyers v. Riley, (Tex. 
Civ. A.) 162 SW 955. 

33. Griffin v. McKinney, 25 Tex. 
Civ. A. 432, 62 SW 78. ot 

[a]. Thus, in an action to partition 
community property, the court need 


‘such part 


not describe or set apart a tract to 
the surviving spouse as'a homestead, 
where the tract was left out of the 
partition both in the petition and 
decree, and was sufficiently described 
for identification as the house and lot 
on which the husband and wife were 
residing at the death of one, and it 
was adjudged to be a homestead, and 
not subject to partition. Griffin v. 
Renney 25 Tex. Civ. A. 432, 62 SW 
fl 


34. Simpson v. Scroggins, 182 Mo. 
560, 81 SW 1129. 

35. See statutory provisions; 
generally Homesteads § ; 

36. Whiteman v. Burkey, 115 Tex. 
400, 282 SW 788 [answer to cert 
question conformed to 286 SW 350]. 

37. Abandonment generally see 
Homesteads § 350 et seq. 

38. Perkins v. Perkins, (Tex. Civ. 
A.) 166 SW 915. 

39. Williams v. Mallory, 33 S. C. 
601, 11 SE 1068. 

Emrich v. Gilbert Mfg. Co., 138 

316, 35 S 322. 


and 


41. See Tenancy in Common [38 
Cye 114]. . 
42. Ill.—Chicago, etc., R. Co. v. 


Vaughn, 206 Ill. 234, 69 NE 113. 

Mich.—Pellow v. Arctic Iron Co., 
164 Mich. 87, 128 NW 918, 47 LRANS 
573, AnnCas1912B 827. 

N. H.—Great Falls Co. v. Worster, 
15 N. H. 412. -- 

N. J.—Doremus v. Doremus, 8 N. J. 


Eq. 556. 
N. Y.—Howard v. Morrissey, 71 
Mise. 1267, (1380 NYS. -S22i00 Teal. vz 


Woodworth, 3 Paige 470. 

Tex.—Tompkins v. Hooker, (Civ. 
A.) 200 SW 193. 

W. Va.—Worthington v. Staunton, 
16 W. Va. 208. 

Wis.—Tucker v. Whittlesey, 74 
Wis. 74, 41 NW 535, 42 NW 101. 

[a] Rights of devisees.—Where 
one being possessed of an undivided 
interest in common property devised 
a specific part of it described. by 
metes and bounds, the court may in- 
struct the commissioners to include 
in the allotment of the 
one third due decedent’s estate so 
as to protect the rights of the dey- 


isees. Doremus v. Doremus, 8 N. J. 
Eq. 55 
43. U. S.—Lamb v. Wakefield, 14 


F. Cas. No. 8,024, 1 Sawy. 251. 

Ala.—Bryant v. Stearns, 16 Ala. 
302. 

I1l.—-Boehme v. Fraase, 291 Ill. 571, 
126 NE 534. 

Md.—Tolson v. Bryan, 130 Md. 338, 
100 A 366. 


N. J.—Kennedy v. Armstrong, 20 N. 
J. a OOSe 
ion Y.—Teal v. Woodworth, 3 Paige 


N. C.—Tucker v. Markland, 101 N. 
C. 422, 8 SE 169. 3 

Va.—Robinson v. Shepherd, 137 Va. 
687, 120 SE 265. 


Wis.—Tucker v. Whittlesey, 74 
Wis. 74, 41 NW 535, 42 NW 101. 

44. Jeter v. Knight, 81 S. C. 265, 
62 SE 259, 128 AmSR 908; Charles- 
ton; etc., RCo. v. Leech, 33 SS) Ci175, 
11 SE 631, 26 AmSR 667, 39 S. Cc. 
446, 17 SE 994. 

45. Harrell v. Mason, 470 Ala. 282, 
54 S 105, AnnCas1912D 585; Hunter 
v. Hodgson, (Tex. Civ. A.) 95 SW 637. 

46. Olschewske v. Summerville, 43 
Tex. Civ. A. 361, 95 SW 1; 


47. Webber v. Mallett, 16 Me. 88. 
48. See supra § 246. 
[a] Rule applied to sale of land 


in which an infant had an interest. 
Robinson v. Shepherd, 137 Va. 687, 
120 SE 265. 

£9, CUStoryy WW. sohnsony a2 eYianecm ee 
Exch. 586, 160 Reprint 529; Freeman 
Cotenancy & P. §§ 195-260; and cases 
infra § 539. * 

50. See cases infra this note. 

[a] Annulment of conveyance.— 
If a material: part of the land con- 
veyed is allotted to other tenants 
in common so that the purchaser does 
not obtain substantial inducement of 
his contract of purchase, on prayer 
of such purchaser a court of equity 
will annul such deed and place the 
parties in statu quo. Worthington 
v. Staunton, 16 W. Va. 208, 

[b] Disregarding claim of trans- 
feree.—Where land descends to six 
heirs, and some of them, without the 
concurrence of the others, transfer 
to a third person one undivided sev- 
enth part of the whole, it is not er- 
roneous, on an application for parti- 
tion under the statute, to divide the 
land into six equal parts only, and 
proceed to a partition without notic- 
ing the claim of such third person. 
Bryant v. Stearns, 16 Ala. 302. 

[c] Agreement to convey undivid- 
ed interest not yet acquired.—Where 
one agreed to sell his ihterest in land 
owned by his mother, then living, on 
partition after her death his interest 
is chargeable with the purchase price 
paid him and with the value of im- 
provements on the property to the 
extent of his interest therein, al- 
though his agreement to. sell, being 
parol, was not enforceable. Tucker 
v. Markland, 101 N. C. 422, 8 SE 169. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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protected,®! although it has been held, notwithstand- 
ing the deed of one tenant conveying a specific por- 
tion of the common property is void as to the other 
tenants,°* that in order to preserve the property 
rights in partition proceedings courts of equity may 
set aside to the grantee that portion of the lands 
deseribed in his deed, provided this can be done with- 
out injury to the rights of the remaining cotenants.°* 
The rule against granting relief to the grantee in 
an invalid conveyance®* applies to a purchaser from 
such grantee,®> unless the particular circumstances 
‘are such as to justify awarding him equitable re- 
If a cotenant’s deed has been avoided by the 


lhief.5® 


51. Schmittou v. Dunham, (Civ. 
A.) 142 SW 941-[rev on the facts 107 
Tex. 564, 174 SW 288]. 

{a] Grantee under quitclaim deed 
(1) which conveyed nothing but a 
naked title has been held not to be 
within the rule. Schmittou v. Dun- 
ham, (Civ. A.) 142 SW 941 [rev on 
other grounds 107 Tex. 54, 174 SW 
283]. (2) Thus, where the convey- 
ance by S for the benefit of minors 
of part of a tract, in all of which 
she had an undivided interest, was 
but part of an attempted partition, 
and the deed on behalf of the minors 
to her of another part of the tract 
was void, the court in a partition suit 
should adjust the equities so as to re- 
imburse her for her interest in what 
she conveyed, should the minors plead 
limitations in bar of her effort to 
cancel her deed, and the court sustain 
her plea. Schmittou v. Durham, su- 
pra (where the deed of S was con- 
strued as not being a quitclaim deed). 


52. See Tenancy in Common [38 
Cyc 114]. 
53. Tompkins v. Hooker, (Tex. 


Civ. A.) 200 SW 193; Broom v. Pear- 
son, (Tex. Civ. A.) 200 SW 191. 
54 See supra text and note 50. 
55. See Farley v. Stacey, 177 Ky. 
109, 197 SW 6386, 1 ALR 1181. 


56. Teal v. Woodworth, 3 Paige 
GN. FY.) 1470: 
[a] TIliustration.—An agreement 


was made between the heirs to an es- 
tate, one of whom was an idiot, by 
which A, one of the,heirs, was to 
have one half of the land on paying 
a compensation to the other heirs, 
and B, another of the heirs, was to 
have the residue of the estate, paying 
a certain sum to the other heirs, and, 
as a compensation for the share of 
the idiot, was to support her during 
her natural life. Afterward, on pro- 
ceedings by B, he was appointed a 
committee of the idiot, her idiocy 
having been found by inquisition, and 
brought a suit for partition. It was 
held that the agreement between the 
heirs, disposing of the interest of the 
idiot, was invalid, and the undertak- 
ing by B to support her void for want 
of consideration, but that, in making 
the partition prayed by the idiot, a 
purehaser of A’s share under the 
agreement, in good faith and with the 
knowledge and consent of B was en- 
titled to have the share of the idiot 
assigned to the idiot out of the share 
of B under the agreement. Teal v. 
Woodworth, 3 Paige (N. Y.) 470. 

57. Great Falls Co. v. Worster, 15 
N. H. 412. 

58. Moonshine Co. v. Dunman, 51 
Tex. Civ. A. 159, 111 SW 161. 


59. See supra § 538. 
60. See cases infra this note. 
{a] Consideration of value of 


lands sold.—(1) Where a portion of 
jand previously conveyed to a third 
person by a cotenant was omitted 
from the partition suit between the 
cotenants because of adverse titles, 
although the court may not exercise 
any power of partition over lands 
sold, it may consider the portion to 
ascertain its value and be governed 
thereby in adjusting equities of par- 
ties, not by what remains. 
v. Hooker, (Tex. Civ. A.) 200 SW 193. 
(2) A tenant in common procured 


f 


Tompkins ' 


PARTITION 


from his cotenant a conveyance to 
his wife, and others, of part of the 
common property under an agree- 
ment to convey to his cotenant other 
parts of the property of equal value, 
but omitted to disclose such agree- 
ment in a suit for partition brought 
by him after his cotenant’s death, 
against the widow and minor heirs, 
and a judgment therein was rendered 
which was held void for fraud. In 
partitioning the lands between the 
heirs and the _ survivor’s wife, to 
whom the interest of the heirs was 
sold under the judgment, the value 
of the lands conveyed under the 
agreement should be determined as of 
the time of the conveyance, and not 
as of the present time. Tucker v. 
Whittlesey, 74 Wis. 74, 41° NW 535, 
42 NW 101. 

[b] Making warranty good.— 
Where a tenant in common has con- 
veyed a part of the estate by metes 
and bounds, on partition of the es- 
tate the grantor’s interest in the bal- 
ance thereof will be charged to make 
good the warranty in his deed of the 
parcel. Pellow v. Arctic Iron Co., 
164 Mich. 87, 128 NW 918, 47 LRANS 
573, AnnCas1912B 827. 

{c] Grant of right of way by life 
tenant.—(1) Where remaindermen, 
after the death of a life tenant, seek 
partition of land over which a life 
tenant has granted a railroad right 
of way, the court should not decree 
that the railroad be ousted, but 
should wait until the commissioners 
have made their report, or have pro- 
vided in advance that possession 
should be surrendered to the party 
to whom the tract occupied by the 
railroad should be awarded. Chica- 
go, etc., R. Co. v. Vaughn, 206 Ill. 234, 
69 NE 113. (2) The railroad company 
should be granted a reasonable time 
in which to condemn the property. 
Chicago, etc., R. Co. v. Vaughn, su- 
pra. 

{d] Protection of parties to con- 
tract to sell— Where premises under 
contract of sale are sold in partition, 
the vendor and vendee will receive 
the share of the proceeds to which 
they are respectively entitled. Mc- 
Lear v. Balmat, 194 App. Div. 827, 
186 NYS 180 [aff 231 N. Y. 548 mem, 
132 NE 883 mem]. 

fe] Rights of grantees not im- 
paired.——Where one tenant in common 
conveyed a portion of the Portland 
land claim, covenanting to convey 
any title which he might subsequent- 
ly acquire from the United States, 
and on partition after his death it 
was found that he owned a two-fifths 
interest in the claim, but had con- 
veyed more, a decree dividing the 
land unequally, giving the larger 
share to the representatives of the 
two-fifths interest charged with owel- 
ty, did not affect the rights of the 
prior vendees. Fields vy. Squires, 9 
F. Cas. No. 4,776, Deady 366; Lamb 
v. Starr, 14 F. Cas. No. 8,022, Deady 
447; Lamb v. Wakefield, 14 F. Cas. 
No. 8,024, 1 Sawy. 251. 

61. U. S.—Highland Park Mfg. Co. 
v. Steele, 235 Fed. 465, 149 CCA 11, 
232 Fed. 10, 146 CCA 202. 

Ala.—Ferris v. Montgomery Land, 
etc., Co., 94 Ala, 557, 10 S 607, 38 Am 
SR 146. 
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cotenants, the grantee may, when the grantor’s share 
awarded him includes part of the land conveyed, 
enter and hold by force of the warranty.*? 
a specific part has been conveyed, subsequent pur- 
chasers of undivided interests having notice of the 
contract take subject to the right of the grantee to 
have the portion set aside to him.*§ 

[§ 539] (2) Mode of Protection. 
tion of the rights of a grantee or vendee of a tenant 
in common®® the court should decree whatever may 
be necessary for the protection of the interests of 
all the parties.°° 
of a part of the land by metes and bounds,®? or of 


When 


In the protec- 


Ordinarily the grantee or devisee 


90 Cal. 
46 


Cal.—Emeric v. Alvarado, 
444, 27 P 356; Gates v. Salmon, 
Cal. 361, 35 Cal. 576, 95 AmD 139. 


Ky.—Potter v. Wallace, 185 Ky. 
528, 215 SW 538; Burden v. Throck- 
morton, 8 Ky. Op. 299; Feland v. 


Route, 3 Ky. Op. 80. 

Mich.—Pellow v. Arctic Iron Co., 
164 Mich. 87, 128 NW 918, 47 LRANS 
573, AnnCas1912B 827. 

S. C.—Young v. Edwards, 33 S.C. 
404, 11 SE 1066, 26 AmSR 689, 10 
LRA 55. 

Tenn.—Hitt v. Caney Fork Gulf 
Coal Co., 124 Tenn. 334, 139 SW 698; 
Estell v. South Univ., 12 Lea 476. 

Tex.—Findlay v. State, 113 Tex. 
30, 250 SW 651 [aff (Civ. A.) 238 SW 
956, 239 SW 996]; Maverick v. Bur- 
ney, 88 Tex. 560, 32 SW 512; Peak v. 
Swindle, 68 Tex. 242, 4 SW 478 [writ 
of error dism 140 U. S. 693 mem, 11 
SCt 1026 mem, 36 L. ed. 597 mem]; 
Furrh v. Winston, 66 Tex. 521, 1 SW 
527; Wilson v. Helms, 59 Tex. 680; 
Arnold v. Cauble, 49 Tex. 527; Ker 
v. Paschal, 1 Tex. Unrep. Cas. 692; 
Broom v. Pearson, (Civ. A.) 180 SW 
895; Gray v. Cockrell, 20 Tex. Civ. 
A. 324, 49 SW 247. 

W. Va.—Worthington vy. Staunton, 
16 W. Va. 208; Boggess v. Meredith, 
LOR Wie Vian 1 

[a] Rule applied.—(1) Where a 
father, owning land in common with 
his children, sold a-son a portion of 
the land less both in quantity and 
value than the son’s interest in the 
common estate, the court will not dis- 
turb the sale which did not prejudice 
the other children. Johnson vy. John- 
son, (Tex. Civ. A.) 206 SW 369. (2) A 
tenant in common conveyed a specific 
portion of the tract to a grantee, 
pending a suit in trespass to try title 
against a third person, and thereby 
the tenant in common and his coten- 
ants were rid of an adverse claimant, 
and he and the grantee aided in the 
contest with the third person. The 
entire consideration of the convey- 
ance inured equally to the benefit of 
all the tenants in common. The 
grantee was entitled to have allotted 
to him the specific portion conveyed, 
together with the produce therefrom 
since the conveyance. Moonshine Co. 
v. Dunman, 51 Tex. Civ. A. 159, 111 
SW 161. (3) Where one tenant in 
common sells and conveys to a stran- 
ger, without the consent of his coten- 
ant, the entirety, or an undivided 
moiety of a portion of the land, de- 
fined by boundaries, a court of equity 
ought to assign to this purchaser the 
parcel of land bought by him, if he 
purchased the entirety, or a moiety 
of it, if he purchased but a moiety, 
and consider the part so assigned as 
a portion of the share of the cotenant 
who sold the land, if this can be done 
with justice to the other tenant, or 
if he assents thereto; and the whole 
residue of the tract not so assigned 
to the purchaser should be parti- 
tioned, according to their respective 
rights, among the cotenants of the 
entire tract. Boggess v. Meredith, 
LGy IW WViasol: 

[b] According to value exclusive 
of improvements.—Equity will usual- 
ly set aside to the purchaser from 
one portion described in the deed, if 
possible without injury to other co- 
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an undivided interest in the common property,°? or 
an easement thereover,®* or of an undivided interest 
in timber on the land,** should be awarded the por- 
tion sold and conveyed to him if this can be done 


without detriment to the other cotenants; but, when 


the decree is just and equitable, the parties cannot 
complain of the failure to apply this rule.°® It has 
been held proper to provide that, where the vendee 
of a cotenant has paid part of the sum, he may, on 


payment of the balance, have set off to him the allot- | 


ment made to his vendor.®® 

Where both an undivided portion and particular 
tracts described by metes and bounds have been con- 
veyed by a tenant in common, the court should, if 
possible, so partition the land as to award to the 
grantee of the undivided portion a share which will 
not embrace the lands conveyed by metes and 
bounds.°* 

Sale of undivided interest and improvements. It 
has been held that, where a widow has sold improve- 
ments on the property, made with community funds, 
to settle a mechanic’s lien, and also has sold her un- 
divided interest as widow in the land, the vendee 
may have partition of the property, and may re- 
move the improvements;°* and that in such a case 


there are no equities to be adjusted between the 


heirs and the vendee.®® c 

[§ 540] n. Future Interests, and Rights of Un- 
known or After-Born Persons—(1) In General. In 
proper cases’® the value of future estates, divested 
by a sale in partition, may be ascertained by the 
court in partition proceedings,‘+ and the interests 
of the persons entitled thereto protected.*? 

Absent persons. The court should, when an ab- 
sent person is made a party to partition proceed- 
ings,’* make provision for the protection of his 
rights.74 

Unknown or-unborn persons. A statutory provi- 
sion for the protection of unknown owners having 
tenants, and the division will be made 


according to value, exclusive of the 
purchaser’s improvements, where all 


grantors thereof. 


64. 
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S. C. 265, 62 SE 259, 128 AmSR 908. 


[§§ 539-541 


interests in the land sought to be partitioned’® has 
no application to unknown or after-born persons 
adjudged to have no interest in the lands parti- 
tioned.7® Under a statute giving a court the right 
to make any order necessary for the protection of 
unborn children,’7 the court may, after decree and 
before sale, appoint a trustee to represent the con- 
tingent rights of unborn children,*® 

[§ 541] (2) Remaindermen or Reversioners. 
When remaindermen or reversioners are parties to 
the action or suit,’® but not otherwise,*°® the decree, 
judgment, or order for partition may protect their 
interests,*! but, if it does not.do so, their rights are 
in no way prejudiced.*? 

Mode of protection. In cases of partition in kind, 
between life tenants, of property subject to a life 
estate with contingent remainders,** the property 
may be partitioned by assigning to the life tenant 
his estate for life, leaving the contingent remainders 
dependent on it to vest at his death in such as shall 
be entitled thereto.** On the other hand, where a 
sale is found necessary,*® contingent remainders may 
be protected by substituting the proceeds of sale for 
the land and preserving the proceeds to the extent 
necessary to satisfy the interests of the remainder- 
men;°* or, if the proceeds are paid to the life ten- 
ant, the court may secure the forthcoming of the 
shares of the remaindermen on termination of the 
particular estate by requiring bond and security be- 
fore payment to the life tenant.*7 When an undi- 
vided portion of the property sold is subject to a 
life estate, it has been said that there can be no 
difficulty about the disposition of the fund;%*® the 
court, In such a case, may protect the interest of 
the life tenant and his heirs as remaindermen by 
loaning the money and paying interest to the life ten- 
ant for his life and preserving the principal for the 
remaindermen at his death;°® or the life tenant and 
remaindermen may enter into an agreement by which 


Jeter v. Knight, 81 77. See statutory provisions. 
mr Oe Apia v. Aitken; 236 Pa. 6, 


the common property is before court. 
Tompkins v. Hooker, (Tex. Civ. A.) 
200 SW 193. 

[ec] Repartition.—If any one of 
the parceners of community property 
on death of the husband shall have 
sold the land allotted to him on the 
original partition, the same land may 
be allotted to the purchaser on the 
repartition, if this can be done with- 
out detriment to the other parties in 
interest. Grigsby v. Peak, 68 Tex. 
235, 4 SW 474, 2 AmSR 487, 

[d] Where grantee of a _ specific 
tract subsequently acquires an undi- 
vided interest in the common iands, 
such subsequently acquired interest 
should not be applied in partition to 
effectuating the grant of the specific 


tract. Emeric v. Alvarado, 90 Cal. 
444, 27 P 356. 
62. Boehme v. Fraase, 291 Ill. 571, 


126 NE 534; Kennedy v. Armstrong, 
20 N. J. Li. 693. 

{a] A life tenant under the will 
of a joint devisee may have the share 
to which such devisee was entitled 
set apart, on partition in kind, for her 
life estate. Tolson v. Bryan, 130 Md. 
338, 100 A 366. 

63. Jeter v. Knight, 81 S. C. 265, 
62 SE 259, 128 AmSR 908; Charleston, 
StCn Lu COnmvan MuceCh 4331S. GC.) 175; 
11 SE 631, 26 AmSR 667, 39 S. C. 446, 
17 SE 994. 

[a] Being a necessary party, the 
grantee has a right, when not made 
a party, to have the decree opened 
and partition so made as to allot the 
part affected by the easement to the 


Harrell v. Mason, 170 Ala. 282, 
54 S 105, AnnCas1912D 585; Hunter 
v. Hodgson, (Tex. Civ. A.) 95 SW 637. 

65. Bond v. Garrison, 59 Tex. Civ. 
A. 620, 127 SW 839. 

66. Howard v. Morrissey, 71 Misc. 
267, 130 NYS 322. 

67. Webber v. Mallett, 16 Me. 88. 

68. Olschewske v. Summerville, 43 
Tex.-Civ. A. 361, 95 SW 1. 

Improvements generally see supra 
§§ 497-511. 

69. Olschewske v. Summerville, 43 
Nex: Civ, AU 361, 950s. Wa. 

70. See infra this section. 

Remaindermen or reversioners see 
infra § 541. 

Persons not in esse at the time of 
the partition sée infra § 541. 


71. Jackson v. Hdwards, 7 Paige 
GNsaey;)) 3 8.63 
72. Jackson v. Edwards, 7 Paige 


(N. Y.) 386 [aff 22 Wend. 498]; 
cases infra notes 73-78. 


and 


73. See supra §§ 278, 301. f 

74. Eddy v. Eddy, 302 Ill. 446, 134 
NE 801. 

[a] Absentee defendant.—W hile 


the circuit court may decree parti- 
tion, based on a finding that a defend- 
ant, long absent, is dead, the decree 
should make provision for the protec- 
tion of the property rights of such 
absentee defendant, if he should be 
living, and should not unconditional- 
ly transfer his estate to others. Ed- 
dy v. Eddy, 302 Ill. 446, 184 NE 801. 

75. See supra § 278. 

76. Fox v. Fee, 24 App. Div. 314, 
49 NYS 292. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


79. See supra §§ 272, 273. 

80. Gayle v. Johnston, 80 Ala. 388 
{remaindermen or reversioners would 
stand unaffected by the decree if not 
made parties and brought properly 
before the court so that their inter- 
ests may be fairly and fully repre- 
sented). 

81. See infra this section. 

82. Monarque v. Monarque, 80 N. 
Y. 320, 8 AbbNCas 102; O’Toole v. 
O’Toole, 39 App. Div. 302, 56 NYS 963; 
Barnes v: Luther, 77 Hun 234, 28 NYS 
400. See Shafer v. Covey, 90 Kan. 
588, 185 P 676 (while remaindermen 
cannot be compelled to have their in- 
terests partitioned or sold until they 
become entitled to possession, still, 
when the question of a life estate is 
involved, an action in partition which 
recognizes the vested interests of 
such remaindermen is proper). 

83. Contingent remainders see Hs- 
tates §§ 132-136. 


84. Gardiner’s Est., 4 Pa. 502. 
85. See supra §§ 435-476. 
86. Monarque v. Monarque, 80 N. 


Y. 320, 8 AbbNCas 102; O’Toole v. 
O’Toole, 39 App. Div. 302, 56 NYS 963; 
Panes v. Luther, 77 Hun 234, 28 NYS 


87. McQueen vy. Turner, 91 Ala. 
273, 8 S 863. 
88. Tolson v. Bryant, 130 Md. 338, 


100 A 366. . 

89. McWhorter v. Cox, 209 Ala. 
233, 96 S 71; Betz v. Farling, 274 Ill. 
107, 113 NE 40; Tolson v. Bryant, 136 
Md. 338, 100 A 366; Gardiner’s Est., 
4 Pa. 502. 


§§ 541-544] 


the money could be paid over at once either to the 
life tenant or remaindermen as may be agreed up- 
on;°° or the life tenant may agree to accept such 
share as he, as life tenant, may be entitled to.®* 

[§ 542] o. Pretermitted Child. In a partition 
proceeding among heirs or devisees, it is proper to 
determine the status of one of the parties as a pre- 
termitted child.®? 

[§ 543] p. Relief Where Partition Denied. In 
accordance with the general rules of equity whereby 
a court of equity will retain jurisdiction, once it has 
obtained it, and administer complete relief,®* a court 
of equity may, in an action for partition and ac- 
counting, where the property will not permit of a 
partition, decree a settlement of partnership ac- 
counts.°* Where a bill seeking a sale for partition 
is dismissed for want of proof, such dismissal of the 
main equity carries with it the dismissal of ques- 
tions which are merely incidental.®* 

[§ 544] q. Pleading To Authorize Particular Re- 
lief*®*—(1) In General. Only such incidental re- 
lef can be awarded to plaintiff®’ or to defendant?® 
as is justified by the pleadings. Hence, if plaintiff 

90. Tolson vy. Bryant, 130 Md. 338, 
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ment that the respective interests of 
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seeks relief other than a partition of the property, 
in order to entitle himself thereto he must in his 
bill, petition, or complaint make the allegations nec- 
essary to sustain it;9® and a decree granting relief 
upon a different state of facts from those alleged in 
the bill is erroneous. Even where the pleading 
states facts sufficient to authorize incidental relief, 
it must fail where it shows that no such relationship 
exists between the parties as will authorize parti- 
tion.2, So where a bill seeking partition and the re- 
moval of a cloud on title cannot be sustained as to 
partition because of the absence of any cotenancy, 
it cannot be regarded as seeking the removal of the 
cloud as incidental to partition, but must stand or 
fall as an independent suit to remove a cloud from 
the title.* The necessity of pleading facts sufficient 
to authorize particular relief* applies to an adjudi- 
cation as to plaintiff’s right’ to an accounting for 
rents and profits,> taxes paid,® and other advances 
made for the benefit of the common property." The 
same rule applies to plaintiff’s right to recover for 
waste or appropriation of the property by defend- 
ants,’ or to have a lien on the property declared in 


of a child’s interest, the wife was en- 


100 A 366. 

91. Tolson v. Bryant, supra. 

92. Norwood v. Packard, 125 Me. 
219, 132A. 519. 

93. See Equity §§ 117, 118. 
pare supra §§ 277, 278. 

94 Hurst v. Brennen, 239 Pa. 216, 
86 A 778, AnnCas1914D 428. 

95. Sandlin v. Sherrill, 201 Ala. 
692, 79 S 264. 
eae Multifariousness see supra § 


Pleading in action or suit for par- 
tition generally see supra § 321 et seq. 
97. Savage v. Gaut, (Tenn. Ch. A.) 
57 SW 170 (pleadings held sufficient). 
98. See infra § 546. 
ones: Ga.—Lansdale v. Brown, 49 Ga. 
41d. 
Ill.—Tibbs v. Allen, 27 Ill. 119; 
Rhodes v. Rhodes, 78 Ill. A. 117. 
Md.—Lawes v. Lumpkin, 18 Md. 


334. 
Miss.—Cox v. Kyle, 75 Miss. 667, 
23 S 518; Hardy v. Gregg, 2 S 358. 
Mo.—Lilly v. Menke, 126 Mo. 190, 
28 SW 643, 994. 


N. Y.—Bell v. Gittere, 9 NYS 400 


Com- 


[aff 134 N. Y. 616 mem, 32 NE 649 
mem]; Bullwinker v. ‘Ryker, 12 
AbbPr-311. 


Pa.—Etnier v. Pascoe, 275 Pa. 308, 
119 A 406. 

S. C.—Brickle v. Leach, 55 S. C. 
510, 33 SE 720. 

Tex.—Kindlea v. Kosub, (Civ. A.) 
110 SW 79; Saunders v. Saunders, 
(Civ. A.) 62 SW 797. 

Va.—Price v. Crozier, 101 Va. 644, 
44 SE 890. 

[a] Thus, when a bill was filed, 
seeking the partition of a lot of land 
between tenants in common, and an 
account, complainants claiming sev- 
en eighths and defendants one eighth, 
but it failed to show whether defend- 
ants were in possession of a greater 
portion of the land than their share, 
or whether such defendants were 
holding adversely to complainants, or 
anything going to show a liability on 
the part of defendants, as tenants in 
common, to account for the rents and 
profits of the land, a demurrer there- 
to was properly sustained. Lansdale 
v. Brown, 49 Ga. 278. 

[b] Allegations held sufficient.— 
As a county court has jurisdiction, in 
an action of partition, to cancel a 
deed, to the end that it may par- 
tition the property, a complaint which 
alleges that, if the deed was ever 
executed, it was not intended to op- 
erate as such, and was for that pur- 
pose void, but, if valid for any pur- 
pose, it was as a mortgage, and not 
as a deed, and which demands judg- 


a 


the parties in the premises be estab- 
lished, is sufficient to authorize such 
cancellation. Bell v. Gittere, 9 NYS 
400 [aff 1834 N. Y. 616 mem, 32 NE 
649 mem]. 

1. Houlihan v. Morrissey, 270 Ill. 
66, 110 NE 341, AnnCasl917A 364; 
Haberstitch v. Elliott, 189 Ill. 70, 59 
NE 557 [mod 91 Ill. A. 662]. 

2. Payne vy. Fitzwater, 103 W. Va. 
12, 136 SE 509. 

3. McConnell v. Pierce, 210 Ill. 
627, 71 NE 622. 

4 See cases supra note 99. 

5. Ala.—Self v. Self, 212 Ala. 512, 
LOZ S591: 

Ga.—Hall v. Collier, 146 Ga. 815, 92 
SE 536. 

Tll.— Rhodes v. Rhodes, 78 Ill. A. 117. 

Miss.—Hardy v. Gregg, 2 S 358. 

Mo.—Lilly v. Menke, 126 Mo. 190, 
28 oe 643, 994. 


Y.—Bullwinker  v. Ryker, 12 
ABDPr 311. 

Or.—Jacobs v. “Jacobs, 92 Or. 255, 
180 P 515. 


Tex.—Saunders v. Saunders, 
A.) 62 SW 797. 

{a] Necessity of pleading.—An 
accounting for rents and profits can- 
not be had when the pleadings do not 
raise the question. Bullwinker v. 
Ryker, 12 AbbPr (N. Y.) 311; Saun- 
ders v. Saunders, (Tex. Civ. A.) 62 
SW 797. 

[b] Allegations held sufficient.— 
Self v. Self, 212 Ala. 512, 103 S 591; 
Henderson v. Stinson, 207 Ala. 365, 
92 S 453; Hall v. Collier, 146 Ga. 
815, 92 SE 536. 

[c] Allegations held insufficient. 
—An allegation that defendant has 
been in possession of the property, 
and has received the rents and profits 
thereof, is not sufficient to support a 
claim for the rents, in the absence of 
an allegation that plaintiff was denied 
a joint occupancy of the premises. 
Lilly v. Menke, 126 Mo. 190, 28 SW 
643, 994. 

[ad] Supplemental bill.—Although 
the parties resort to arbitration for 
the purpose of ascertaining what sum 
is due from one of them for his use 
of the premises, the issue as to rents 
and profits is still germane to the suit 
for partition, and the payment of the 
sum so ascertained will be enforced, 
where it is applied for by supplemen- 
tal pleading. Rhodes v. Rhodes, 78 
Ty AL LAT,. 

{[e] In Louisiana it has been held: 
(1) That in a suit to partition com- 
munity property, following the hus- 
band’s death, between the surviving 
wife, the children, and the purchaser 


(Civ. 


*By ALBERT DEFOREST TYLER (§§ 544-549). 


titled to the fruits and revenues of 
the property only up to the date of 
the sale, where this was all that was 
prayed for in her petition. Larose v. 
Naquin, 0150 Wa.) 353290" S167 65.12) 
That, as an accounting by an heir on 
partition for money received from 
the usufructuary under an agreement 
to collate was not properly speaking 
a collation, there was no objection to 
disposing of the question relative 
thereto by rule or motion as an inci- 
dent to the partition proceeding, and 
it was unnecessary that a demand 
for the deduction be'made in the pe- 
tition for partition. Duffourc v. Duf- 
foure; 154 Dar 174;)97%7-S 391. 

6. Rhodes v. Rhodes, 78 Ill. A. 117. 

[a] Necessity of pleading.—A co- 
tenant is not entitled to reimburse- 
ment for taxes paid by him on the 
common property where he files no 
motion or pleading setting up his 
Peper Rhodes v. Rhodes, 78 Ill. A. 

7. Rhodes v. Rhodes, supra. 

[a] Necessity of pleading.—A co- 
tenant is not entitled to an allowance 
for expenses for repairs where he 
files no motion or pleading setting up . 
his claim. Rhodes v. Rhodes, 78 Ill. 
VE bie 

8. Caldwell v. Wright, 88 Mo. A. 
604; Stuart v. Teagarden, (Tex. Civ. 
A.) 193 SW 416; Eggleston v. Crump, 
(Va.) 143 SE 688; Cresap v. Brown, 
82 W. Va. 467, 96 SE 66. 

[a] Allegations held sufficient: 
(1) To justify judgment against de- 
fendant for cutting and removal of 
timber. Stuart v. Teagarden, (Tex. 
Civ. <A.) “4193. US Wy 4162) .Cresan.: ve 
Brown, 82 W. Va. 467, 96 SE 66. (2) 
To warrant a recovery for the value 
of plaintiff's one-half ownership in 
the property where defendants had 
appropriated the entire property, or 
its entire proceeds, to their exclusive 
use and benefit. Caldwell v. Wright, 
88 Mo. A. 604. 

[b] Extent of recovery.—A tenant 
in common, seeking in partition to re- 
cover an amount due by reason of 
defendant’s sale of timber in which 
the bill merely asserted a claim for an 
interest in money received for the 
timber, without alleging damage or 
waste, or injury to the freehold, or 
fraud, was limited in his recovery 
to his share of the money received for 
the timber, and was not entitled to 
recover judgment for double the 
amount of damages assessed, as in 
case of waste wantonly committed. 
epee V.ccrump, €Va.eel 43a SE 
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his favor.® It has been held that, where in a suit 
for partition complainant asks that the rights and 
interests of the parties may be ascertained and estab- 
lished, and alleges that defendants have collected the 
rents and profits, but without any prayer for relief 
appropriate to such allegation, a judgment may prop- 
erly be entered directing an accounting for rents 
recelved.1° 

[§ 545] (2) Prayer for Relief.1! Where a peti- 
tion contains a prayer for general relief, the court 
may grant any incidental relief to which the facts 
pleaded show that plaintiff is entitled.1? So under a 
prayer for partition and for general and special re- 
lief, costs may be awarded, although the petition 
contained no prayer for costs.1° On the other hand 
it has been held that an account for rents and prof- 
its cannot be taken on partition where there is no 
prayer for such relief.1* So a bill to partition land 
devised to decedent, remainder to complainant and 
defendants, which must be dismissed as showing on 


its face that the title to the land is in controversy, 


cannot be sustained as a bill to obtain a construction 
of the will under which all parties claim where it 
contains no prayer for such relief and there is no 
dispute between the parties as to the construction of 
the will.t5 Likewise, where a bill 
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is framed as ax 
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bill for partition and makes a special prayer for par- 
tition, redemption from a mortgage, together with an 
accounting as to the amount due thereon, is not such 
a species of relief as can be granted under a prayer 
for general relief.1*® It has also been held that a 
bill for partition which merely suggests that the wid- 
ow is entitled to dower, without any averment that 
she claims dower, and without any prayer that dower 
be set off and assigned to her, does not authorize a 
decree assigning dower.*? © 

[§ 546] (3) Cross Bill, Cross Complaint, or An- 
swer.1§ In actions at law for partition, a cross bill 
asking affirmative relief which can be granted only 
in equity is not permissible, and a demurrer thereto 
will be sustained.1® But in accordance with elemen- 
tary principles governing pleading in actions in eq- 
uity,?° if a defendant in an action fer partition in 
a court of equity or a court by statute exercising both 
legal and equitable jurisdiction seeks-affirmative re- 
lief, he should do so by eross bill,?4 unless complete 
justice can be done on the original bill and answer ;?” 
or he may set up a claim for such relief by answer 
in the nature of a cross bill, where by statutory pro- 
vision matter appropriate for a cross bill may be in- 
serted in the answer and affirmative relief prayed,?* 
ox by cross complaint or cross petition in jurisdiec- 
An answer will not be sufficient.” 


9. Caldwell v. Wright, 88 Mo. A. 
604; Price v. Crozier, 101 Va. 644, 44 
SE 890. 

[a] Allegations held sufficient.— 
Caldwell v. Wright, 88 Mo. A. 604. 
See Price v. Crozier, 101 Va. 644, 44 
SE 890 (a bill may properly ask both 
for partition and for the enforcement 
of a trust deed on a cotenant’s un- 
divided interest). 

10. Brownson v. Gifford, 8 HowPr 
(N. Y.) 389. : 

11. Prayer for relief in action or 
ey he partition generally see supra 


12. Scott v. Bassett, 71 Ill. A. 641; 
Bridgford v. Barbour, 80 Ky. 529, 4 
KyL 470; Caldwell v. Wright, 88 Mo. 
A. 604; Cresap v. Brown, 82 W. Va. 
467, 96 SE 66; Rust v. Rust, 17 W. 
Va. 901. 

{a] Accounting for rents and 
profits (1) may be had under the 
prayer for general relief. Rust v. 
Rust, 17 W. Va. 901. (2) Where a 
bill for partition makes out a proper 
case against a defendant for an ac- 
counting for the rents and profits of 
the land, plaintiff will be entitled to 
an accounting under the prayer for 
general relief. Scott v. Bassett, 71 
Ill. A. 641. 

[b] Accounting for waste.—An 
award of damages to equitable own- 
ers in partition of land held in trust 
for the severance of timber by a bona 
fide purchaser at the trustee’s sale 
may be decreed under a prayer for 
general relief and cancellation of a 
deed and for injunction against re- 
moval of the _ timber. Cresap Vv. 
Brown, 82 W. Va. 467, 96 SE 66. 

[c] In Texas, in an action involv- 
ing the elements of an equitable pro- 
ceeding for accounting and partition, 
the court may, under the provisions 
of Batts Rev. St. art 1335, grant all 
the relief to which the parties may be 
entitled either at law or in equity, in- 
eluding partition, although no prayer 
for such relief has been made in the 
petition. Kalteyer v. Wipff, 92 Tex. 
673, 52 SW 63. 

Prayer for general relief in civil 
actions generally see Equity § 858; 
Pleading [381 Cye 111]. : 

13. Cain v. Hopkins, (Civ. A.) 141 
SW 834 [rev on other grounds 105 
Tex. 591, 143 SW 1145]. 

Allowance and taxation of costs 
generally see infra §§ 882-917. 

14. Bullwinker v. Ryker, 12 AbbPr 
(N. Y.) 311. And see Hardy v. Gregg, 


(Miss.) 2 S 358 (holding that an ac- 
count for rents and profits could not 
be had where there is no allegation 
in the bill showing a right to such 
relief, and no prayer for an account) 

15. Warren v. Warren, 151 Mich. 
95, 114 NW 867. 

16. Ellis v. Hill, 162 Ill. 557, 44 
NE 858. 

{a] The reason is that “where 
there is a special prayer for particu- 
lar relief and also a prayer for gen- 
eral relief, only such relief will be 
granted under the latter prayer as is 
agreeable to, or consistent with, the 
ease made by the bill, and as the 
case stated in the bill and sustained 
by the proof will justify. (Story’s 
Eq. Pl. sec. 40; 1 Beach’s Modern Eq. 
Pr. secs. 91, 92).”’ Ellis v. Hill, 162 
Ill. 557, 564, 44 NE 858. 

17. Tibbs v. Allen, 27 Ill. 119. 

18. Cross bill or cross complaint 
in action or suit for partition gener- 
ally see supra § 352 et seq. 

19. Wood v. Sheffer, 248 Ill. 617, 
94 NE 24. 

{a] As for instance, specific per- 
formance of a contract by the heirs 
to convey the land to defendant. 
ayeod v. Sheffer, 248 Ill. 617, 94 NE 


20. See Equity §§ 598, 615. 
21. U. S.—McClaskey v. Barr, 48 
Fed. 130. 


Ala.—Smith v. Hood, 212 Ala. 554, 
102 S 574. 

11].— Brill v. Green, 316 Ill. 583, 147 
NE 446; Cox v. Spurgin, 210 Ill. 398, 
71 NE 456; Mehan v. Mehan, 203 Ill. 
180, 67 NE 770; Mahoney v. Mahoney, 
65 Ill. 406. 

Ind.—Ferris v. Reed, 87 Ind. 123. 

N. J.—Greiss v. Noisky, 82 N. J. Eq. 
1, 87 A 155; Adams v. Beideman, 33 
N. J. Eq. 77; Caspar v. Walker, 33 N. 
J. hq. 35. 

AN Y.—German y. Machin, 6 Paige 
Wink C.—Donnell v. Mateer, 42 N. C. 

Pa.—Meurer v. Stokes, 246 Pa. 393, 
92 A 506; Union Trust Co. v. Whit- 
taker, 32 PittsbLegJNS 443. 

Tenn.—Parks v. Van Dergriff, (Ch. 
A.) 57 SW 177; Apple v. Owens, 1 
Tenns @hy pAcaloap: 

W. Va.—Cosgray v. Core, 2 W. Va. 
353. 

“Tf a defendant relies on the equi- 
ties of his case for anything beyond 
a defense, and seeks affirmative re- 
lief, he must . file a cross-bill. 


rune v. Stokes, 246 Pa. 393, 401, 92 


506. 

[a] ‘fhe rule seems to be, that in 
equity a defendant may rely in his 
answer upon any matter which shows 
that the complainant is not entitled 
to the relief he claims in his bill, 
and if the succeeds in establishing 
such defense there must be a denial 
of the relief sought and a dismissal 
of the bill. The defendant is not, 
however, permitted to go further than 
to defeat the complainant. He can 
use. his answer for the purpose of 
defense but not for the purpose of ob- 
taining relief on his part. If he seeks 
affirmative relief he must seek it by 
way of original bill or cross bill.” 
Mehan v. Mehan, 203 Ill. 180, 188, 67 
NE 770. ; 

[b] It is not proper to admit in 
evidence defendant’s unrecorded deed 
not mentioned in the pleadings and to 
decree title in ‘him in accordance with 
such deed notwithstanding he filed no 
cross bill. Mehan v.. Mehan, 203 Ill. 
180, 67 NE 770. x 

22. Miller v. Moseley, 311 Ill. 157, 
NE 509; Kern v. Zink, 55 Ill. 
449; McKaig v. McKaig, 50 N. J. Eq. 
325, 25 A181, 

(aj Rule applied.—(1) Where a 
bill for partition also seeks for the 
cancellation of a lease held by one 
of the defendants in possession of the 
property sought to be partitioned, 
claiming under it, a cotenant defend- 
ant is entitled to the benefit of the 
relief granted on the prayer of the 
bill by cancellation of the lease with- 
out filing a cross bill. Kern v. Zink, 
55 Ill. 449. (2) Upon a bill filed by 
one tenant in common against his 
cotenants for partition containing a 
charge that one of the defendants 
has enjoyed and received the rents 
and profits of the land, and praying 
that he may be decreed to account 
for them, the other defendants are en- 
titled to the benefit of an adjudication 
in complainant’s favor on the prayer 
for an account, without answering or 
asserting their rights" by cross bill. 
McKaig v. McKaig, 50 N. J. Eq. 325, 
25 A 181. 

23. Franklin v. Snow, 195 Ala. 
569, 71 S 93; Lovett v. Lovett, 93 Pla. 
611, 112 S 768; Latimer v. Irish- 
American Bank, 119 Ga. 887, 47 SE 
322. See generally Equity § 615 (in 
many jurisdictions, by statute or 
rules of court, matter proper for a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tions where the code system of pleading has been 
On the other hand, it has been held, ap- 
parently not in harmony with the general rule re- 
quiring a cross bill as a basis for affirmative relief, 
that a claim by a tenant in common for contribution 
for taxes paid by him and that they should be made 
a charge upon the property may be presented by an- 
swer,”° and need not be set up by cross bill.?° 
Relation of matter in cross bill to that set up in 
The general rule in equity that a cross 
bill must not set up matter which is not germane to 


adopted.?# 


original bill. 


cross bill may be set up in the answer 
and affirmative relief prayed). 

[a] Thus, where a deed, void as a 
conveyance, if valid as an agreement 
to convey, passed to defendant an 
exclusive equitable interest in the 
jJand, his failure to allege the equita- 
ble interest and to pray for equitable 
relief precludes’ consideration of the 
equitable title as a defense to a suit 
for sale of the land and distribution 
of the proceeds. Franklin v. Snow, 
195 Ala. 569, 71 S.98. 

[b] Use of answer as cross bill 
not compulsory.—(1) In accordance 
with principles considered in another 
work (see Equity § 615), (2) statutes 
authorizing matter which is a proper 
subject for a cross bill to be set up 
by answer do not forbid the use of 
eross bills if the party prefers to do 
See v. Lovett, 93 Fla. 611, 112 
S 768). 


[ce] In Indiana, no single pleading 
ean be made to perform the twofold 
function of an answer in bar and a 
eounterclaim or cross complaint as- 
serting the cause of action. Conger 
v. Miller, 104 Ind. 592, 4 NE 300. 

fd] In South Carolina it has been 
held that, in an action for partition, 
in which lessees to whom tenants in 
common ‘had executed a lease without 
authority from their cotenant were 
made parties, and in their answer as- 
serted the validity of their lease as to 
the entire interest in the property, 
and asked that the sale, if ordered, be 
made subject to their rights as les- 
sees of the whole property, but did 
not seek damages against the ten- 
ants in common who executed the 
lease, the court was not authorized 
to include in the decree for partition 
sale a provision permitting the les- 
sees to proceed in such action for 
damages against the tenants in com- 
mon who executed the lease. Bowling 
v. Mangum, 122 S. C. 179, 115 SH 212. 


24. Overturf v. Martin, 170 Ind. 
308, 84 NE 531; Stafford v. Nutt, 35 
Ind. 93; Martindale v. Alexander, 26 
Ind. 104, 89 AmD 458; Benbow v. 
Studebaker, 51 Ind. A. 450, 99 NE 
1033. 

25. Harrison vy. Harrison, 56 Miss. 
174. 

26. Harrison v. Harrison, supra. 

27. See Equity § 613; and supra § 
356. 

28. See cases infra notes 29, 30. 

29. See cases infra this note. 

[a] Matters held germane to bill. 


—The following cross bills have been 
held germane to the original bill: 
(1) A cross bill to impeach and set 
aside the decree under which plain- 
tiff derived title to his moiety. Lloyd 
v. Kirkwood, 112 Ill. 329. (2) A cross 
bill seeking affirmative relief by hav- 
ing a resulting or constructive trust 
declared and enforced in the property 
sought to be partitioned. Stelling v. 
Stelling, 323 Ill. 122,153 NE 718. (38) 
A cross bill which requires an ac- 
counting by plaintiff as to rents and 
profits after the death of the ancestor. 
Poiset v. Townsend, 166 Ill. A. 384. 
(4) A counterclaim for money ex- 
pended by defendant as a tenant in 
common in,making improvements on 
the land sought to be partitioned 
(Scheiner v. Arnold, 142 Wis. 564, 126 
NW 17), (5) or in discharging a mort- 
gage thereon (Scheiner v. Arnold, 
supra). (6) A cross bill seeking re- 
moval of a cloud on title. Plummer 


i 
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v. Worthington, 321 Ill. 450, 152 NE 
133; Hurlbut v. Talbot, 273 Ill. 299, 
112 NE 693. (7) A cross bill asking 
the affirmance of a prior parol parti- 
tion and the correction of the convey- 
ances under which complainant 
claims as a cloud on defendant’s title, 
and a cancellation of other convey- 
ances to complainant asacloud on the 
title acquired by the parol partition. 
Betts v. Ward, 196 Ala. 248, 72 S 110. 
(8) In a suit by children of the first 
marriage for partition of land 
claimed to have been purchased with 
funds belonging to their mother, title 
to which was taken in their father, a 
eross bill setting up the homestead 
rights of the father’s second wife. 
Hollan v. Kepner, 297 Ill. 332, 130 NE 
699. (9) And where the complaint 
alleges that some of the defendants 
had received advancements in full of 
their interest in the land sought to be 
partitioned, defendants may set up 
that, since the commencement of the 
suit one of the tenants had died, and 
that each of them had inherited an 
interest in the land. Harness v. Har- 
ness, 63 Ind. 1. 

[b] Asking judgment for debts of 
complainant admitted by bill.— Where 
the petitioner in an equitable pro- 
ceeding for partition seeks to charge 
her several interests with her debts 
to defendants, their answer asking 
judgment for their debts is germane 
to the petition. Latimer v. Irish- 
eaperieen Bank, 119 Ga. 887, 47 SE 


[c] Omission by bill of part of 
land held in cotenancy.—(1) As else- 
where shown, a cotenant cannot en- 
force a partition of a part only of the 
property held in cotenancy. See su- 
pra § 155. (2) And where the bill or 
complaint asks for a partition of a 
part only of the: land held in coten- 
ancy, any defendant may, by cross 
bill or cross complaint, ask affirmative 
relief bringing in the omitted land 


and all the parties in interest and. 


the rights of all parties defendant. 
Lovett v. Lovett, 93 Fla. 611, 112 S 
768; Hazen v. Webb, 65 Kan. 38, 68 
P 1096, 93 AmSR 276. (3) It has been 
said, however, that, where the bill 
covers all of a single tract which 
could possibly be partitioned among 
the cotenants without sale, the court 
might not permit a defendant to bring 
an entirely different and disconnected 


| tract, although owned by the same 


parties as cotenants, which might or 
would result in making a partition in 
kind impossible and thus require a 
sale for division. Lovett v. Lovett, 
supra. 

{d] Compelling assignment of 
dower in other lands.—One who has 
accepted a deed of land in lieu of his 
expectant interest in his father’s es- 
tate may, by cross bill in an action 
to partition the estate, ask that the 
widow’s dower be assigned out of 
land other than that conveyed to him 
on the ground that, on the covenants 
of the deed, he was entitled as against 
the other heirs to have the land con- 
veyed to him, free from claims for 
dower. Longshore v. Longshore, 200 
Ill. 470, 65 NE 1081. ' 

{e] Asking partition in suit to 
remove cloud on title.—In an action 
to set aside a sheriff's deed to defend- 
ant to an undivided interest in land 
as a cloud on plaintiff’s title, defend- 
ant may, by cross bill, seek a parti- 


[47 C.J.] 491 


the original bill?7 applies to eross bills for affirma- 
tive relief in suits for partition. 
to are set out decisions illustrative of cross bills that 
are?® or are not?° germane to the original bill, com- 
plaint, or petition. ] 
Applying the above rules*! cross bills, answers in 
the nature of cross bills, or cross petitions or cross 
complaints, according to the practice prevailing in 
the jurisdiction where the suit is brought, are neces- 
sary where defendant seeks to have the deed under 
which plaintiff claims set aside as a cloud on title,*? 


28 Tn the notes here- 


tion of the land and assignment of 
the widow’s dower. Dinsmoor  v. 
Rowse, 200 Ill. 555, 65 NE 1079 (the 
court in this case held that the cross 
bill was germane to the original bill, 
but it is believed that this case was 
not properly decided). 

30. See cases infra this note. 

[a] Matters held not germane to 
bill.— (1) In an action for partition 
of a tract of land, a cross bill pray- 
ing that the court declare a trust in 
another tract, assign dower to plain- 
tiff, and partition the land among the 
heirs, sets up matters not germane 
to the original bill. Dickson y. Dick- 
son, 232 111..577, 83 NE 1067.) (@) 
Where a bill was filed for the parti- 
tion of certain real estate belonging 
to the estate of a deceased person, a 
cross bill filed for the sale of another 
piece of real estate belonging to the 
estate of another for the payment 
of debts of the latter raised an issue 
not germAne to the relief asked for 
in the original bill. Deuter v. Deuter, 
214 Ill. 308, 73 NE 453. (3) Defend- 
ant in a partition proceeding cannot 
recover a personal judgment from 
plaintiff upon a separate and inde- 
pendent cause of action. Lowry v. 
Lowry, 150 Ga. 324, 103 SE 813. (4) 
Where the bill asks partition of two 
lots alleged to be owned jointly by 
complainant and defendants, an an- 
swer in the nature of a cross bill al- 
leging that defendants are owners of 
five other lots and that complainant 
appears to claim some color of title 
therein and asking for affirmative re- 
lief not only as to the two lots named 
in the bill, but also as to the other 
five lots, is not germane to the bill, 
and will not be entertained. Peck v. 
Levesque, 42 R. I. 53, 105 A 365. (5) 
In an action for partition of the fa- 
ther’s estate, brought by one son 
against the father’s widow, and the 
widow and heirs of a deceased son, 
a cross bill filed by the fathet’s wid- 
ow, asking for an assignment of 
dower, and damages for detentton 
thereof since her husband’s death,, is 
demurrable, and a decree allowing 
her damages will be reversed, as her 
claim for arrearages from the @de- 
ceased son should first be established 
as a claim against his estate, and 
ought not to be mixed with a claim 
against his heirs. Bearinger v. Pel- 
ton, 78 Mich. 109, 48 NW 1042. (6) 
Where a widow sued the administra- 
tor and the ‘heirs of her husband for 
partition of lands, which she alleged 
to have belonged equitably to de- 
ceased, but to which the administra- 
tor had improperly taken tifle in his 
own name after the death of deceased, 
the administrator could not maintdin 
a cross action against the widow and 
the heirs, to obtain an order for the 
sale of the lands in question to pay 
debts of the estate, since this would 
involve a commingling of jufisdic- 
tions. Douthitt v. Smith, 69 Ind. 
463. (7) Where the action was for 
partition of the north half of a cer- 
tain tract of land, a cross bill for 
compensation for a breach of warran- 
ty in a conveyance by complainant 
through respondent of an interest in 
the south half of the same tract 
could not be maintained. 
Wood, 186 Ala. 329, 65 S 78. 


31. See cases supra notes 19-30. 
32. Dausch v. Barker, 329 Ill. 410, 
160 NE 765; Cox v. Spurgin, 210 Ill. 


398, 71 NE 456. 


Tribble v. 
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or to quiet title to the entire tract sought to be par- 
titioned ;?* to compel a transfer to him of the legal 
title to the whole premises ;** to compel specifie per- 
formance of a contract to convey and sell an interest 
in the property sought to be partitioned ;*° to compel 
an accounting of rents and profits by plaintiff*® or a 
codefendant;** to enforce a lien on the common 
property because of an unpaid bequest ;?° to recover 
for money expended in labor and repairs,*® or for im- 
provements made by defendant*® on the lands sought 
to be partitioned, although there is authority to the 
contrary of the last two propositions ;#1 to establish 


a claim against the estate of the deceased ancestor of , 
the parties and have the land sold in satisfaction 


thereof where this is permissible under the local 
statute;42 and to review and correct a preéxisting 
decree of partition.4? And if defendant wishes to 
raise the question that an advancement to plaintiff 
was in full of his interest in the estate, this is a prop- 
er subject for a cross bill, and must be pleaded.** 
Where an action is brought by the owner of an un- 
divided interest in premises which had been a home- 
stead, to set aside a sheriff’s deed of the interest of an 
heir of the former owner of such homestead, the 
holder of such deed may file a cross bill seeking a 


partition of the premises and assignment of the wid> 


ow’s dower.*® : 

Waiver of objections; Where permanent im- 
provements are treated by the parties in their tes- 
timony as to be allowed for, they should be con- 
sidered in rendering the decree, even though the 


33. Benbow v. Studebaker, 51 Ind. 
A. 450, 99 NE 1033. 

34. German v. 
(CN. Y.) 288. 

85. McFerran v. McFerran, 69 Ind. 
29; Donnell v. Mateer, 42 N. C. 94. 

36. Adams v. Beidemann, 33 N. J. 


Machin, 6 Paige 


supra. 
[b] 
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ant from proving before the commis- 
sioner the value of the improvements 
for which he was entitled to compen- | et 
sation from plaintiff. Ogle v. Adams, 


Sufficiency of pleading.—(1) 
An answer by one of two tenants in [a] 
common in an action to partition the 
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answer merely alleges the payment of all rent due, 
without setting up any claim for improvements.*® 
So where the bill admits charges for repairs made 
by one of defendants on the property to be parti- 
tioned to be correct and equitable, and the other de- 
fendants by demurrer admit the justice of the 
charges, they may be allowed without filing a cross 
bill or asking affirmative relief.*7 

[§ 547] r. Proof To Authorize Particular Relief*® 
—(1) Burden of Proof. Where plaintiff seeks in- 
cidental relief in addition to partition,*® such as an 
accounting for rents and profits,®® the burden is on 
him to establish his right toxsuch relief. And the 
burden is on defendant to prove matters on which he 
relies as grounds for affirmative relief.°1 In a suit 
by heirs against the executors and devisees for par- 
tition, in which the executors claim reimbursement 
for payment of taxes on the land, a part of which is 


the separate property of the widow,*the burden is 


on plaintiffs to show how much, if any, of such pay- 
ment was for taxes on the widow’s separate proper- 
ty.5? 

[§ 548] (2) Admissibility.°? Where an account- 
ing is sought against an occupying tenant in com- 
mon for rents and profits, but the amount thereof 
actually received is not shown, evidence as to the 
rental value of the premises is admissible.°* The 
value of the rent can only be ascertained according 
to the circumstances of each case by the opinion of 
witnesses competent to judge, and acquainted with 
the land.®® 


48. Evidence in action or suit for 
partition generally see supra § 3876 


seq. 
49.) Glos vv. . Carling, 1204 Ullal oe 
69 NE 928; Pemiscot Land, etc., Co. 
v. Coleman, (Mo.) 191 SW 1009. 

Removal of cloud.—Where a 


bill is filed for partition and also to 


Eq. 77; Caspar v. Walker, 33 N. J. 
Eq. 35. 

37. Burnett v. Piercy, 149 Cal. 178, 
86 P 603. 

{a] Sufficiency of pleading.—An 
answer of a defendant to the effect 
that another defendant had received 
rents for which he had not accounted, 
and praying for an accounting, was 
a sufficient foundation on which to 


base an accounting. Burnett v. 
Piercy, 149 Cal. 178, 86 P 603. 

38. Guy v. Mayes, 235 Mo. 390, 
138 SW 510. ; 

39. Mahoney v. Mahoney, 65 Ill. 
406. 

40. Mahoney v. Mahoney, supra; 
Overturf v. Martin, 170 Ind. 308. 84 


NE 531; Stafford v. Nutt, 35 Ind. 93; 
Martindale v. Alexander, 26 Ind. 104, 
106, 89.AmD 458; Pulse v. Osborn, 
30 Ind. A. 631, 64 NE 59; Ivy v. Ivy, 
(Tex. Civ. A.) 128 SW 682; Freeman 
vy. Preston, (Tex. Civ. A.) 29 SW 495; 
Ogle v. Adams, 12 W. Va. 213. 

“Although it) (the right to an allow- 
ance for improvements made on the 
premises sought to be partitioned) 
is proper-to be set up in the partition 
suit, yet, as it is an equity for the 
consideration of the court in settling 
the rights of the parties, we think it 
cannot be set up in-an answer in bar 
of the action.” Martindale v. Alex- 
ander, supra. 

[al Necessity of counterclaim.— 
(1) Where defendant, in an action for 
partition and for the rents and profits 
of the land, makes no counterclaim 
for improvements, there is no error in 
a decree granting partition and ap- 
pointing a commissioner to ascertain 
the rents and profits. but giving him 
no directions as to allowance for im- 
provements. Ogle v. Adams, 12 W. 
Va. 213. (2) But it was held that 
such decree did not preclude defend- 


property, setting up that his guardi- 
an, who had been in the possession 
of a determinable fee therein, had 
made improvements on the land with 
money of the ward, but which does 
not aver that. such investment was 
unlawful or unauthorized, or that the 
guardian’s estate was insolvent, or 
that the ward had not been repaid, 
was insufficient, against demurrer, 
to show the right of the ward to com- 
pensation for such improvements. 
Pulse v. Osborn, 30 Ind. A. 631, 64 NE 
Dos (2) Defendant cannot recover 
for improvements made in good faith, 
unless he states the grounds of such 
claims, as provided by Rev. St. art 
4813, and establishes the fact by evi- 
dence. Freeman v. Preston, (Tex. Civ. 
A.) 29 SW 495. 

41. McClaskey v. Barr, 62 Fed. 209 
[disappr dictum McClaskey v. Barr, 
48 Fed. 130, and holding that any 
equities to which the defendants may 
be entitled in respect of improve- 
ments may be allowed as incidental 
to the partition under the defendant’s 
general prayer for relief without fil- 
ing a cross bill]; Harrison v. Harri- 
son, 56 Miss. 174 (holding that ex- 
penditures for keeping the property 
in ordinary repair may be recovered 
by defendant without a cross bill 
filed for that purpose). 

42. Parks v. Van Dergriff, (Tenn. 
Ch. A.) 57 SW 177; Apple v. Owens, 1 
Tenn. Ch. A. 135. 

43. Smith v. Smith, (Tenn. Ch. A.) 
57 SW 198. 


44. Smith v. Hood, 212 Ala. 554, 
103 S 574. 

45. Dinsmoor v. Rowse, 200 Ill. 
555, 65 NE 1079. 
oven: Roberts v. Beckwith, 79 Tl. 

47. Labadie v. Hewitt, 85 Ill. 341. 


impeach and set aside a tax deed 
as a cloud on the title to the premises 
sought to be partitioned, the burden 
of proof is on plaintiff to establish 
the invalidity of the tax deed and 
not on the holder thereof to establish 
its validity. Glos v. Carlin, 207 Ill. 
192, 69 NE 928. 

[b] Accounting for waste.—The 
burden is on plaintiff to show the 
amount of timber alleged to have 
been cut on the land by some defend- 
ants, before plaintiff could have its 
value charged against the interests 
of such defendants. Pemiscot Land, 
etc., Co. v. Coleman, (Mo.) 191 SW 


1009. 
50. Hawkins v. Taber, 47 Ill. 459. 
51. Walton v. Walton, 70 Ill. 142; 


Cooley v. Buie, (Tex. Commn. A.) 291 


SW 876; Hagan v. Taylor, 110 Va. 
9, 65 SE 487. 
[a] Cancellation of deed.—De- 


fendants have the burden of proving 
matters on which they rely as 
grounds for cancellation of plaintiff's . 
deed for a part interest in the prop- 
erty. Cooley v. Buie, (Tex. Commn. 
A.) 291 SW. 876. 

[b] Where affirmative issues pre- 
sented by defendants’ cross bill in- 
volved the right to have the contract 
under which defendants held tiile 
rescinded, the burden of proof was 
on them. Hagan v. Taylor, 110 Va. 
9, 65 SE 487. yy 

52. Haley v. Gatewood, 74 Tex. 
281, 12 SW 26. 
eee: Generally see Evidence §§ 89-— 

Porter v. Mooney, 64 Ind. A. 
479, 116 NE 60. 


54. 

55. Lyles v. Lyles, 10 S. C. Eq. 76. 

Opinions of witnesses in civil ac- 
tons generally see Evidence §§ 588- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 549-551] 


€ 
[§ 549] (8) Sufficiency. General rules®® apply in 
determining the sufficiency of the evidence to war- 
rant particular incidental relief in partition suits.°7 
' Where plaintiff-seeks an accounting for rents of the 
property in possession of defendant, but there is no 
evidence of rental value, or of any rents actually re- 


[§ 550] A. Commissioners, Referees, or Other Of- 
ficers To Make Partition—1. Necessity. When a 
partition is directed to be made,®® the court must 
appoint officers, ordinarily designated referees or 
commissioners,®* for the purpose of making the ac- 
tual division or allotment of the property ;°? and, in 
general, except as it indirectly makes such division or 
allotment by confirming the report of the commis- 
sioners so appointed,®* a partition by the court itself 
But where commissioners could 
render no aid to the court in the just division of the 
property,°® as where the division and allotment have 
been settled by the pleadings®® or by agreement of | 
the parties,®? or where, although partition is or- 
dered, actual division may never become necessary,°® 


is unauthorized.®# 


56. See Equity § 7071441; Evidence 
§§ 1730-1806. 


57. See cases infra this note. 


[a] Expenditures for repairs, 
based purely on guesswork, cannot be 
allowed. Satcher v. Radesich, 153 


ma. 468, 96. Si 35, 

{b] Evidence held sufficient: (1) 
To sustain claims for reimburse- 
ments for expenditures on property. 
Kent v. Barger, 264 Ill. 59, 105 NE 
741; Murray v. Chamberlain, 126 
Wash. 642.219) P’ 8i- (2) -To- justify. 
defendant’s claim as to expenditures 
for improvements. Ventre v. Tis- 
cornia, 23 Cal. A. 598, 1388 P 954. (3) 
To sustain a finding that the value 
of the improvements made upon the 
premises by tenants in possession 
would offset the rental value of the 
premises with which they might be 
charged. Booten v. Robertson, 199 
Ky. 302, 250 SW 1000. (4) To justify 
a finding that defendant had actual- 
ly ousted her cotenants, and hence 
was chargeable with the actual rental 
value of the property. Saville v. Sa- 
ville, 63 Kan. 861, 66 P 1043. (5) 
To show, relative to liability for 
rent, that one of the heirs did not 
occupy the whole, but only half, of 
a house suitable for occupancy by 
two families. Czarnowski’s Succ., 
51 Lay 754, 92 S 325.-*° €6)° To:-show 
that the amount of rent allowed by 
the commissioner was excessive. 
Bowles v. Wood, 90 Miss. 742, 44 S 
169. (7) To support a finding as to 
amounts due from different parties 
for taxes paid. Getchell v. Freeman, 
136 Minn. 476, 162 NW 463. (8) To 
authorize the setting aside of a deed 
from defendant to plaintiff of an un- 


divided interest on the ground of 
fraud. Murray v. Murray, 107 Or. 
2d als P4090 1(9) To show “that 


waste caused by falling of plaster 
from an old building was due to vi- 
brations of pipes running under the 
premises. O’Donnell v. Mathews, 
(Mo. A.) 284 SW 204. 

{c] Evidence held insufficient: '(1) 
To warrant allowance for expendi- 
tures claimed to have been made by 
defendant. Manning v. Davis, (Tex. 
Civ. A.) 256 SW 300. (2) To estab- 
lish a claim for reimbursement for 
improvements. Shipman vy. Shipman, 
65 N. J. Eq. 556, 56 A 694; Youmans 
v. Youmans, 128 S. C. 31, 121 SE 674; 
Turner v. Guest, 117 S. C. 14,,108 SE 
177. (3) To show that improvements 
on the property were made by defend- 
ants, or that they paid for, or were 
obligated to pay for, the same. Pes- 
queira v. Kéllogg, 8 Ariz. 266, 71_-P 
OLS. C4} To sustain a finding that 


re. 
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III. ACTUAL PARTITION 
[By Eustace W. Tomuinson] 


General. 


unbiased.?° 
Residence. 


defendant was only entitled to an al- 
lowance of one half of one hundred 
dollars, spent in leveling a part of 
the land, and was not entitled to any. 
allowance for expenditures in con- 
structing a bulkhead. Ventre v. Tis- 
cornia, 23 Cal: A. 598,138 P 954. 
To show right to an accounting for 
rents and profits. Satcher v. Rade- 
sich, 153 La. 468, 96 S 35; Brown’s 
Hst., 270 Pa. 511, 118 A 680. (6) To 
sustain an accounting as to payment 
of debts on the property. Turner v. 
Guest, supra. (7) To show defend- 
ant’s right to an accounting for an 
alleged indebtedness of complainant 
to the estate of decedent. Reese v. 
Lamore, 156 Mich. 158, 120 NW 569. 
(8) To warrant a finding of liability 
for waste by reason of the cutting 
and removal.of timber. Pemiscot 
Land, etc., Co. v. Coleman, (Mo.) 
191 SW 1009; Adkins v. Adkins, 117 
Va. 445, 85 SE 490. (9) To warrant 
a decree authorizing the cutting and 
removal of growing timber on land 
owned in common before partition in 
order to prevent waste. Provident 
Mite, ete, “Con iv. Wood, 96° Wal Va. 
516, 123: SH 276. 

58. Moy v. Moy, 111 Iowa 161, 82 
NW 481. 

59. Burchell v. Burchell, 96 Misc. 
600, 160 NYS 805 [rearg den 179 App. 
Div, 901 mem, 165 NYS 1078 mem]. 

60. Order or decree for partition 
see supra §§ 398-430 

61. See cases infra note 62. 

[a] In Louisiana a notary, or the 
probate judge acting in his capacity 
of notary, is a ministerial officer of 
the court. Traverso v. Row, 11 La. 
494; Stewart v. Pickard, 1 Rob. 415. 


62. U. S.—Manley v. Boone, 159 
Fed. 633, 87 CCA 197. 
Tl. —Rohn v. Harris, 130 1.1L 525; 


22 NE ‘587. 
Iowa.—Doan v. Metcalf, 46 Iowa 


re 
y.—Eakins v. Eakins, 112 Ky. 347, 
65 ow 811, 28 KyL 1637 

Nev. —Dondero Vv. Van Sickle; 11 
Nev. 389. 

Tex.—Reed v. Howard, 71 Tex. 204, 
9 SW 109; -McShan v. Johnson, (Civ. 
ALS LIS W V5 OR. 

63. Manley v. Boone, 159 Fed. 633, 
87 CCA 197; Garth v. Thompson, 110 
Ky. 984, 63 ‘SW 40, 23 KyL 403; Don- 
dero v. Van’ Sickle, 11 Nev. 389. 

Confirmation of report see infra §8§ 
622-626. 

64. U. S.—Manley v. Boone, 159 
Bed. 633, 87 'C@A-197. 

Ky.—Eakins v. Kakins, 112 Ky. 347, 
65 SW 811, 23 KyL 1637; ‘Garth “v. 


(5) 
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ceived by defendant. the accounting sought is not 
warranted by the evidence.°* 

Prima facie proof of rental value. 
is to be charged with the rental value of the prem- 
ises, a lease of the premises, formerly taken by him, 
is prima facie proof of their rental value.*® 


Where a party 


pare need not be appointed. 

[§ 551] 2. Eligibility and Qualifications—a. Th 
The persons to be appointed as commis- 
sioners to make partition®® should be impartial and 


Unless so provided by statute,7? it is 
not necessary that the commissioners be inhabitants 
of the county in which the property is situate.?? 
Ownership of adjacent land. One is not disqual- 
ified to act as commissioner by reason of his owner- 
ship of land adjoining that to be partitioned.** 
Relationship to parties. 
ers to be appointed are required by statute to be per- 
sons not connected with any of the parties either by 
consanguinity or affinity,’* one who is of kindred 


Where the commission- 


Thompson, 110 Ky. 984, 68 SW 40, 23 
KyL 408. 
Mo.—George v. Murphy, 1.Mo. 7177. 
Nev.—Dondero v: Van Sickle, 11 


Tex.—Reed v. Howard, 71 Tex. 204, 
9 SW 109; Freeman v. Preston, (Civ. 
A.) 29 SW 495. But see Grassmeyer 
v. Beeson, 18 Tex. 753, 70 AmD 309 
(holding that a court of equity’ has 
inherent power to make partition 
without the necessity. of any division 
and report by commissioners). 

{a] The court has no power to 
reject a report and make partition 


Nev. 389. 


itself, and a partition so made is 
wholly void. George vy. Murphy, 1 
Mo. 777. See Garth y.. Thompson, 110 


Ky. 984, 63 SW 40, 23°-KyL 403;° Mur- 
phy v. Murphy, 1. Mos 741 (both to 
same effect). 


65. See cases infra notes 66, 67. 
66. Doan v. Metcalf, 46. Iowa 120. 
67. Doan. v: Metcalf, supra. ; 
[a], In England the , courts, of 


chancery sometimes make partition 
directly and without. the aid of com- 
missioners, where all the. parties 
competent to act consent thereto. and 
where, one of the parties being. an in- 
fant, the affidavit of surveyors, or 
other evidence shows that the pro- 
posed partition is just and not preju- 
dicial to the infant. Stanley v. Wrig- 
ley, 3 Smale & G. 18, 65 Reprint 544; 
Bull v. Bull, 18 lL. 7. Rep. N. S. $70. 

68. See case infra this note. . 

[a]. Outstanding lien upon entire 
property.—Where plaintiff and de- 
fendant were each adjudged entitled 
to half of the property’ in question, 
and partition was ordered, but a lien 
in favor of a third party was estab- 
lished upon the entire property, :and 
a lien m favor of defendant was es- 
tablished upon plaintiff’s interest in 
the property, and sale of the prop- 
erty ordered, so that division between 
the parties might never become nec- 
essary, it was not error to fail to 
appoint commissioners to make a par- 


tition. Miller v. Odom, (Tex. Civ. A.) 
152 SW 1185. 

69. Necessity of appointment of 
commissioners see supra 550. 

70. Malet v. Haney, Kan. 20, 


157 P 386. 


71. See statutory provisions. 
72. Sewall v. Ridlon, 5 Me. 458. 
73. Basford v. Cranford, 125 Mad. 


593) AL 295: 
74 See statutory provisions. 
es peas generally see Affinity 2 C. 
p 
ace er cia aren A generally see Affini- 
wy a2 MORege 10. 
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within the prohibited degrees to the spouse of a par- 
ty is’ disqualified,7® but one who is married to such 
kindred of the spouse is not made incompetent to 
act by such statute.7°® f 

A defendant who is shown by the pleadings to 
have no interest in the property and who has made 
default is competent to act as a commissioner.’* 

The sheriff** or his deputy’?® may be a commission- 
er, although the impropriety thereof, when the writ®° 
is directed to him, has been suggested.** 

Witness. The fact that one has examined the 
property for the purpose of testifying as to its val- 
ue,®2 or has been a witness at the hearing,** does not 
disqualify him to act as a commissioner, at least 
where no prejudice or damage is shown to result from 
his appointment.** 

Opinion as to value and appointment. The fact 
that commissioners have formed an opinion as to 
value of the property and the apportionment to be 
made of it does not disqualify them.*° 

[§ 552] b. Objections to Appointment*°—(1) In 
General. If unsuitable persons are- appointed com- 
missioners to make partition, objection may be made 
by a party within a reasonable time after he is in- 
formed of the facts constituting the unfitness,** 


whether at the time of the appointment or after, 


ward,*’ and revocation of the appointment may be 
sought, 8° An objection is not overruled by mere 
nonaction on the part of the court.®® 

[§ 553] (2) Waiver.. Any objection to the eligi- 
bility or competency of a commissioner to make par- 
tition is waived by consenting to his appointment,°* 
or by failing, with knowledge of his unfitness, to 
make objection at the time,®? or by failing to obtain 
‘a ruling on the objection,®® or by permitting a con- 
sideration of the commissioners’ report on its merits 
without objection.°* But postponement by the court 
of:its consideration of an objection until after the 
return of the commissioners’ report®® does not result 


157 P 386. 


75. Clawson v. Ellis, 
v. Williamson, 


286 Ill. 81, 
NE 242. 


[a] Ilustration.—A commissioner 
whose mother was a cousin of the 
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’ parties have agreed.*® 


See Williamson Inv. Co. 
96 Wash. 529, 165 P 
385 (apparently regarding the quali- 95. 
fication stated in the text). 


[§§ 551-555 


in the Aer of an objection seasonably made.*® 

[§ 554] 3. Number.°? When the number of com- 
missioners to be appointed to make partition is pre- 
seribed by statute,?® the appointment of the stat-- 
utory number is essential to a valid partition,®® 
whether the proceeding is under the statute or by 
bill in equity;! and the approval of a report made 
by a commission composed of less than the number 
of persons required by statute does not, on a direct 
attack, cure the failure to appoint the proper num- 
ber.?, Failure to appoint the prescribed number of 
commissioners cannot, however, be inquired into or 
taken advantage of collaterally,* nor, after a long 
lapse of time, by persons whose claims rest solely 
on adverse possession.* 

[§ 555] 4, Appointment. The appointment of 
commissioners to make partition must be made by 
the court;® and without an appointment they have 
no power to act.° Accordingly, a repert made before 
the date of the order appointing the signers commis- 
sioners is void,’ even though subsequently approved 
by the court;* and a selection of a group of persons 
by amicable agreement of the parties does not au- 
thorize them to act.® In a proceeding for partition 
under the general chancery powers of the court it is 
proper-for the court to follow the same method in 
appointing commissioners as is set out in a partition 
statute.*° The appointment may be made by the 
judge in vacation,'? where he is given power by stat- 
ute to do in vacation all things he could do in term 
time, which are not referable to a jury.1?, A motion 
for an appointment is not defective for failing to 
state that a writ of partition has been issued.13 

Nomination by parties. In some jurisdictions the 
right to nominate persons for appointment as com- 
missioners is conferred upon the parties by stat- 
ute;'* and even in the absence of statute the courts 
ordinarily prefer to appoint those upon whom the 
Under such a statute, pro- 


ates oe objections to report see 
infra § 6 
: Raport of commissioners see 
infra §§ 589-604 


husband of one of the owners of land 85. Terrell v. Leonard, 17 Oh. Cir. 96. Hood vy. Montgomery, (eS Fens & 
to be partitioned was so related to | Ct. Sei 8 8 , 405, 62 A 651 

such owner that he was disqualified [a] “Ordinarily the best commis- 97. Number required to act see 
to act. Clawson y. Ellis, 286 Ill. 81, | sioners are those who have decided | infra § 559. 

121 NE 242. views, an intimate knowledge of the 98. See statutory provisions. 


76. Clawson v. Ellis, supra. 

[a] Illustration.—Where a com- 
missioner’s wife’s father was a cous- 
in to the husband of one of the own- 


property and experience as to real es- 99. 
tate values, and, with regard to farm 
lands, a thorough knowledge of the Be 
uses to which such land can be put.” 2. 


Crane v. Stafford, 217 Ill. 21, 
75. NE 424.. 

Crane v. Stafford, supra. 

Crane v. Stafford, supra. 


ers of the land to be partitioned, such 
commissioner was not connected by 
affinity with such owner. Clawson 
v. Ellis, 286 Ill. 81, 121 NE 242, 

77. Meyer v. Hichler, 92 Or. 1, 179 


78. Smith v. Barber, 7 Oh. Pt. II 


79. Smith v. Barber, supra. 
80. Writ see infra § 557. 
81. Smith v. Barber, 7 Oh. Pt. II 


82. Garth v. Thompson, 72 SW 782, 
24 KyL 1961. 

[a] In Louisiana, under Civ. Code 
art 1289, providing that, in partition, 
lots shall be formed by experts cho- 
sen for that purpose and sworn by 
the officers charged with the parti- 


tion, it is°’no objection to a judicial 
partition at the experts selected to 
form the lots had acted as appraisers 


when the property was inventoried. 
Jones v. Crocker, 4 La. Ann. 8. 

83. Malet v. Haney, 98 Kan. 20, 
‘157 P 386; Hellier v. Syck, 147 Ky. 
762, 145 SW 1110; Jones v. Crocker, 
4 La. Ann. 8; Williamson Inv. Co. v. 
Williamson, 96 Wash. 529, 165 P 3865. 

84. Malet v. Haney, 98 Kan. 20, 


Terrell v. Leonard, 17 Oh. Cir. Ct. 
N. S. 89, 90. 

86. Objections and azcep rons to 
report see infra §§ 605-62 

87. Hood v. SAY ai doh W3°N, HH, 
405, 62 A 651, 

88. Jordan v. McNulty, 14 Colo. 
280, 28 P 460. 

89. Hood v. Montgomery, 73 N. H. 
405, 62 A 651. 

Revocation of appointment see in- 
Be re 561. 


Hood v. Montgomery, 73 N. H. 
408. "62 A 651. 


oooh" Symonds v. Kimball, 3 Mass. 
92. Williamson Iny. Co. v. Wil- 


liamson, 96 Wash. 529, 165 P 385. 

93. Heard v. Cherry, 150 Ky. 318, 
320, 150 SW 361. 

94 Heard v. Cherry, supra. 

“He [an objector to the fitness of 
the commissioners] could not, with 
knowledge of their unfitness, fail to 
bring the matter to the attention of 
the court and have it acted on and 
after taking the chances of a favor- 
‘able division, insist on their report 
being set aside because of such un- 
fitness.’”’” Heard v. Cherry, supra. 


par braver of report see infra §§ 622-— 


3. Baldwin v. Foster, 157 Cal. 6438, 
108 P 714. 

4. Smith v. Norment, 94 Ky. 624, 
23 SW 370, 24 SW 433. 

5. Bellas v. Dewart, 17 Pa. 85. 

6. Sullivan v. Sullivan, 42 Ill. 315; 
Bellas v. Dewart, 17 Pa. 85; and cases 
infra notes 7-9. 

7 Sullivan v. Sullivan, 42 Ill. 315. 

8 Sullivan v. Sullivan, supra. 

9. Bellas v. Dewart, 17 Pa. 85. 

10. Schulz v. Hasse, 227 il. 
81 NE 50. 
11. Baxter v. Camp, 129 Ga. 

E 283. 


156, 
460, 


12. See statutory provisions. 
also Judges § 88 et seq. 

13. MeShan v. Johnson, (Tex. 
A.) 151 SW 597. 

14. See statutory provisions. 

15. Wilkinson v. Stuart, 74 
198; Jordan v. McNulty, 14 ‘Colo. 
23 P 460. 

[a] In England it has been said 
that the usual and proper course is 
for each party to appoint two com- 
missioners, one of these to be struck 
out, and, in order to secure an un- 


See 
Civ; 


Ala. 
280, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§. 555-556] 


viding that a plaintiff in partition may name part 
of the commissioners, the right of nomination be- 
longs to the party upon whose interest the proceed- 
ings are founded;!® and so one to whom an easement 
over property has been granted is not entitled to 
such right of nomination, in an action brought by 
him to require his grantor to make partition,!’ but 
the right belongs to the latter as the real plaintiff.+® 

Time. While the commissioners are ordinarily ap- 
pointed at the time the order or decree for partition 
is made,'® their appointment may be postponed 
where other proceedings which will or may affect 
the partition are pending.”° 

Filling vacancies. When a commissioner declines 
to act, another commissioner may be appointed by 
the court in his stead,?+ and it is not essential that 
notice of the new appointment be given to the par- 
ties.2?. The substitution of one commissioner for an- 
other does not annul the commission to make parti- 
tion nor impair its legal effect.?% 

Appointment of new commission. When commis- 
sioners appointed to make partition fail or refuse to 
act,”* or when their report or return is rejected and 
the case must be recommitted,”> the court may prop- 
erly appoint new commissioners. 

Regularity of appointment. Where the report of 
commissioners?® and the order of confirmation there- 
of?" both recite the appointment of the commission- 
ers, although no order of appointment appears of 
record, their due appointment is sufficiently shown.?® 
And where the court is authorized, upon the consent 
of the parties, to appoint a single commissioner, and 
the order of appointment recites that such consent 
was given, the appointment is valid.?® 

Waiver of objections. Any irregularity in the ap- 
pointment of commissioners is waived by a failure, 
even number, for the judge to appoint 29. 
one commissioner; but in the particu- | 490, 22 P 
lar case it was held that each party 30. 
should be allowed to nominate four | 198; 
commissioners, two of each four to [a] 


be struck out, and that the court 
should nominate a fifth. Howard v. 
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ear ason v. Loupe, 80 Cal. 


Wilkinson v. Stuart, hee Ala. 
Simmons v. Foscue, 81 N C.. 86. 
Assent to irregular selection. 
—Where one of three commissioners 
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with knowledge thereof, to ie thereto.®° 

[§ 556] 5. Oath. Tn the absence of any statute 
requiring SOUS onicns in partition to be sworn, 
no oath is necessary.* Some statutory provisions 
requiring such commissioners to take an oath*” have 
been held to be merely directory,** and in such ease 
the silence of the record with regard to the oath will 
not affect the validity or effect of the partition ;** 
but, in general, where the commissioners are re- 
quired by statute to be sworn, an oath is essential to 
the regularity of their acts,*® and a report or return 
will not be confirmed in the absence of a showing 
that they were duly sworn.?* The order appointing 
the commissioners should ordinarily provide that 
they be sworn, where an oath is requisite,*? but the 
omission of such provision will not invalidate their 
proceedings,*?® it not being presumed that they will 
fail to comply with the law.*® 

Time of taking oath. Where an oath is required 
to be taken by commissioners, it should be adminis- 
tered before they proceed to the discharge of their 
duties.4° But failure to take the oath at that time 
will not vitiate their proceedings, where it is there- 
after taken before the completion of the partition*+ 
or before the filing of the report or return.*? 

Form of oath. Where the form of the oath to be 
taken by the commissioners is prescribed by statute, 
it should comply therewith.*? 

Who may administer oath. When the commission- 
ers are required to be sworn, it is not necessary that 
the oath be administered by the judge or chancellor 
by whom the order for partition is made,** and its 
administration by a master in chancery is suffi- 
cient.*° While it is better practice to have the com- 
missioners sworn by some officer generally authorized 
thereunto by law,*® it has been held proper under 
of all parties in the discharge of the 
delicate duties of the commission, 
will probably be secured by requiring | 
that the action of-the committee at 


every step of their proceedings shall 
be under the responsibility of the 


Barnwell, 2 New Rep. 414. 
16. See cases infra notes 17, 18. 


17... JICharleston; :-etc., °-B. -Goar¥. 
Leech, 35 S. C. 146, 14 SE 730. 
43, eCharieston, sete; ARs Com v. 


Leech, supra, 

19. Order or decree for partition 
see supra §§ 398-430. 

20. Hoxsie v. Ellis, 4 R. I. 123. 

[a] Assignment of dower.—In an 
action for partition of land inherited 
by parties as tenants in common 
from their deceased father, where an 
action for the assignment of dower 
to the widow was pending, the court 
may properly postpone the appoint- 
ment of commissioners to make par- 
tition until dower is assigned in or- 
der that the same commissioners may 
be appointed to make both, in har- 
mony with, and attention’ to, the 
rights and interests of the doweress 
and the heirs, and that the partition 
may not be disturbed by assignment 


of dower. Hoxsie v. Ellis, 4 R. I. 123. 
21. Jordan ve McNulty, 14 Colo. 
280, 23 P 460; Parsons v. Copeland, 
38 Me. 537. 
22. Jordan v. McNulty, 14 Colo. 
280, 23 P 460. 
; ( Parsons v. Copeland, 38 Me. 
37. : 


Commission see infra § 557. 

24. McShan v. Johnson, (Tex. Civ. 
JAS) LLNS W 2597. 

25. Setting aside report and re- 
submission see infra § 620. 

26. Report of commissioners see 
infra §§ 589-604. 

27. Confirmation of report see in- 
fra §§ 622-626. 

28. Rye vy. J. 
Co., 42 Tex. ety. A 


* 


. Guffey Petroleum 
A. 185,.95 SW: 622. 


was chosen when the other two met 
upon the premises to be partitioned, 
and, both plaintiff and défendant be- 
ing present, the other two commis- 
sioners chose a third person to act 
with them and proceeded to make par- 
tition, neither party objecting thereto, 
it is too late for defendant, after his 
acquiescence, to make an objection, 
after finding the actions of the com- 
missioners unfavorable to him. Sim- 
mons v. Foscue, 81 N. C. 86. 


81. Meyer v. Hichler, 92 Or. 1, 179 
Pres: 

32. See statutory provisions. 

33. Wilcox v. Cannon, 1 Coldw. 


(Tenn.) 369. 

34. Wilcox v. Cannon, supra. 

35. Williamson v. Swindle, 16 S. 
C. Eq. 67; and- cases infra note 36. 

36. Smith v. Moore, 6 Dana (Ky.) 
417; Ela sv. McConihe, 35 N. H. 279; 
Williamson v. Swindle, 16 S. C. Hq. 


37. Vandall v. Casto, 81 W. Va. 76, 
93 SE 1044. 

38. Vandall v. Casto, supra. But 
see Massey v. Massey, 4 Harr. & J. 
(Md.) 141 (where the failure of a 
commission to have the oath to be 
taken by the commissioners annexed 
to it was held’to render it defective). 

39. Vandall v. Casto, 81 W. Va. 76, 
93 SE 1044. 

Presumption of regularity of com- 
missioners’ acts see Evidence § 70 
text and note 5 


40. Basford v. Cranford, 125 Ma. 
15, 93 A 295; Ela v. McConihe, 35 N. 
H. 279, 284. 


“It is to be understood that, in con- 
templation of the statute, a higher 
degree of fidelity and impartiality, 
and a more rigid regard to the rights 


oath resting upon them at the time 
of engaging in them, rather than to 
leave them at liberty to form their 
judgment without its sanction, and 
to make subsequent attestation to 
their fidelity and impartiality, Seen ODE: 
v. McConihe, supra. 

41. Basford v. Cranford, 125 Ma. 
15,°93A 295. 

42. Jordan v. McNulty, 14. Colo. 
280, 23 P 460; McClanahan v. Mc- 
Clanahan, 14 Sw 496, 12 Ky 440. 

[a] Where a report was filed be- 
fore one commissioner had been 
sworn, but was not confirmed, and 
thereafter the commissioner took the 
required oath and joined in the filing 
of another report, the commissioners 
were not rendered functus officio by 
the filing of the first report, and: no 
objection thereto was cured by mak- 
ing another report after due qualifica- 
tion. Jordan v. McNulty, 14 Colo. 
280, 23 P 460. 

Report or return of commissioners 
see infra §§ 589-604. 

43. Tibbs v. Allen, 27 Ill. 119. 

[a] Rule applied.—Under a stat- 
ute directing commissioners to be 
sworn to make partition ‘in accord- 
ance with the judgment of the court 
as to the rights and interests of the 
parties,’”” commissioners who were 
only sworn to ‘fairly and impartial- 
ly make partition . . . according to 
the rights and interésts of the par- 
ties” did not take the oath prescribed 
by statute. Tibbs v. Allen, 27 Ill. 
9) 21265 

44. McMullin v. Doughty, 62 N. J. 
Eq. 252, 49 A 914 [aff 63 N. J. Eq. 800, 
52 A 1132]. 

45. McMullin v. Doughty, supra. 

46. Claude v. Handy, 83 Md. 225, 


Crane 


particular statutes‘? and practice*t® that the oath 
be administered to them by one of their own number. 

Objections. An objection based upon the failure 
of commissioners to take a required oath is season- 
ably made at the hearing on their report, although 
the objector was present at the proceedings of the 
commissioners, where it does not appear that he was 
then aware of the irregularity.*® 

[§ 557] 6. Writ or Commission. Where a writ or 
commission is issued to commissioners appointed to 
make partition, it should describe the property to be 
divided, and the proportions to be assigned to the 
parties respectively or collectively,°® in accordance 
with the terms of the order for partition;®* and 
where the contents of the commission are prescribed 
by statute, it must conform therewith.°? Where the 
property to be divided is situate in more than one 
county or district, separate writs or commissions 
should issue for each.®* A single commission cannot 
properly direct the making of partitions among more 
than one set of tenants in common.** 

Omission of a seal, when required, upon the com- 
mission is cured by the subsequent making of a re- 
port. by the commissioners and its approval by the 
court.>° 

- Failure to issue a writ or commission and serve it 
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upon the commissioners, as provided by statute, will: 


not, it has been held, vitiate their proceedings when 
no prejudice is shown.°°® : 
J [§ 558] 7..Instructions.®* In the absence of stat- 
utory requirement, it is not. necessary that the court 
give commissioners. in partition any instructions as 
to the law;°8. but it may give them such informa- 
tion and instruetions, consistent with the law, as will 
enable or, assist them properly to discharge their 
duties,®°®.and where-correct instructions are given at 
the request of both parties, no objection can be based 
thereon. oe 

{§ 559] 8. Number Required To Act.®* In gen- 
‘kel, all of the commissioners appointed to make 
partition of property must act together in deliberat- 
ing upon the division or allotment of the property,°? 
84 A532. 

Officers authorized to administer 


oaths generally see Oaths and Affir- 
mations § 6. 


ute providing for 
the division to be made by three com- 
missioners to be appointed for 
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a 


[a] Rule applied.—Where a stat- 
partition requires 


1§§ 556-560 
and they must all meet when final action is taken 
and the report or return is made,°? although it may 
be unnecessary for all of them to join or coneur in 
the report.°4 Where one or more commissioners fail 
to take part in the deliberations and have no part 
in the final action, any report or return made by the 
others cannot be given effect.°®> The fact, however, 
that a portion of the commissioners have conferred 
together in the absence of another or others does not 
invalidate the proceedings, in the absence of any im- 
proper motive, if all are present and confer together 
before their report is finally agreed upon.®® 

‘[§ 560] 9. Powers and Duties in General.*7 Gen- 
erally speaking, the sole functions of commissioners 
in partition, unless otherwise provided by statute, 
are to apportion and allot the property between the 
cotenants, according to their respective interests as 
found and determined by the court, arfd to make re- 
port of their proceedings ;** and in so deing they owe 
to all the parties and to the court the-duty of fair- 
ness and impartiality.°° They must determine the 
location and boundaries of the property,*® and dis- 
tinguish personal property from real estate.“1 In 
the absence of statute, the commissioners are not re- 
quired to evaluate the property or any allotment,’? 
although it is within the court’s discretion to order 
sueh value to be determined by them;** and they 
may be directed to report the sums theretofore paid 
by the respective parties for taxes’* and perma- 
nent repairs.‘° The power to allot the several por- 
tions or purparts among the parties is included in 
the power to divide, although not expressed in the 
writ or commission.’® Where the duties of the com- 
missioners are prescribed by statute, it must be 
strictly complied with.77 

Continuance and termination of power. The pow- 
er of commissioners to act continues after an appeal 
from. the order of partition and its affirmance,7§’ 
where they have not been removed or their appoint- 
ment revoked.’® In a general sense, it may be said 
that their power terminates with the filing of their 
report;*° but the-court may recommit the report to 
thereto. Czarnowski’s Succ., 158 La. 
1093, 105 S 76. 


69. Ransom v. High, 37 W. Va. 


that | 838, 17 SE 413, 38 AmSR 67. 


47. Wilcox v. Monday, 83 Ind. 335. | purpose, an order appointing six com- 70. Allen v. Hall, 50 Me. 253. 
4s. aude v. Handy, 83 Md. 225,]} missioners, with power to any two 71. Allen v. Hall, supra. 
34 A 53 to act, cannot be sustained. Railey 72. Richardson v. Loupe, 80 Cal. 
49. ae v. McConihe, 35 N. H. 279. | v. Railey, 50)B. Mon (kys) <20, 490, 22 P 227, 
50. Allen v. Hall, 50 Me. 253. 63. Simpson v. Simpson, 59 Mich. 73. McCutchen v. McCutchen, 77 
51. Allen v. Hall, supra. 71, 26 NW 285. S. C. 129, 57 SE 678, 12 LRANS 1140; 
52. Stallings v. Stallings, 22 Md. 64. See infra § 601. Henyan v. Trevino, (Tex.. Civ, Na) 
41; Bennett v. Bennett, 5 Gill (Md.) 65. Tolsma v. Tolsma, 180 Mich. |]1387 SW 458. 


463; In re Davis, 4 LegGaz (Pa.) 77. | 79, 146 NW 412; Simpson yv. Simpson, 74. Eisner y. Curiel, 20 Misc. 245 
53. Daniels v. Moses, 12 S. C. 130. | 59 Mich. 71, 26 NW 285. 45 NYS 1010. : 
54. Oram v. Young, 18 N. J. L. 54. 66. Townsend v. Hazard, 9 R. I. 75. Eisner v. Curiel, supra. 

55. Crane v. Kimmer, 77 Ind. 215. | 436. 76. Corse v. Polk, 1 Bland (Md.) 
56. Smalling v. Smalling, (Tex. 67. 233 note. 


Civ. A.) 3 SW (2d) 840. 


57. Directions as to specific mode 
of division see infra § 568. 588. 
58. Field v. Hudson, 25 N. M. 7, 68. 
ATG Po 73% 395 n2800 © 8s 
59. Field Vv. Hudson, supra | 80 Cal. 490, 92 P 227. 
(semble). 
60. Field v. Hudson, supra. v..Ham, 39 Me. 216. 
61. Number of commissioners see 


Md.—Corse_ v. 
supra § 554. note. - 

62. Ky.—Railey v. 5 les, 
Mon. 110. 

Mich.—Tolsma v. Tolsma, 180 Mich. 
79, 146 NW 412; Simpson v. Simpson, 
59 Mich. 71, 26 NW 285. 

N. H.—Odiorne v. Seavey, 4 N. H. 


Railey, 


A.) 61 SW 450. 
7 SW_ (2d) 894. 


53. W. Va. 

N. Y.—Schuyler v. Marsh, 37 Barb. | 838, 17 SE 413. 38 AmSR 67. 
350. [a] 

R. I.—Townsend v. Hazard, 9 R. I. 
436. 


Wis.—Kane v. Parker, 4 Wis. 123. thereof 


Polk, 1 Bland 233 


As to determining oh ga beh 
of sale see supra §§ 458-465. 
Particular duties see infra §§ 563- 


Cal.—Reed v. Murphy, 196 Cal. 
Richardson vy. Loupe, 


Me.—Allen v. Hall, 50 Me. 253; Ham 


Mass.—Brown v. Bulkley, 11 Cush. 
seein ei eaes v. Wabannoutae, 
Tex.—Stefka v. Lawrence, (Civ. A.) 
Ransom v. High. 
In Louisiana the power of the 
notary is limited to the partition of 


the property and the distribution 
among the persons entitled 


Division and allotment of property 
see infra §§ 567-588 

77. Simpson v. Simpson, 59 Mich. 
71, 26 NW 285. 

78. Heard v. Cherry, 150 Ky. 318, 
150 SW 361. 

79. Removal or Pee teh of ap- 
pointment see infra § 56 

80. Clinard v. Drinieel 130) N.C. 
547, 41 SE 675; Nichols v. Balser, 1 
OhVCinme tt 7475 1 Oh. Cir. Dec. 29. See 
Bates v. Thornberry, 5 Dana (Ky.) 9 
(apparently applying tie principle). 

[a] Amendment of report.—(1) 
Commissioners who have filed a re- 
port are functi officio, except as they 
may act under a further order of 
court, and they have no power to file 
an amendment to their report long 
afterward, and such amendment is 
merely a private act of no legal effect 
(Bates v. Thornberry, 5 Dana (Ky.) 


(Ch. 


37 W. Va. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 560-563] 


them for any necessary further action.’ 

Determination of questions of title. Commission- 
ers to make partition have no power to determine 
any question of title,’* or of the nature and propor- 
tions of the interests of the respective parties.** 

Management of property. Officers appointed to 
make partition are not charged with management of 
the estate pending the division and allotment.** 

[§ 561] 10. Removal or Revocation of Appoint- 
ment. The appointment of commissioners is merely 
a preliminary proceeding®® which does not have the 
effect of a final order upon the rights of the parties,*°® 
and does not confer upon any of them the right to 
have the partition made by the commissioners so ap- 
pointed;8* and when the court is informed of any 
ineligibility or disqualification of a commissioner®® 
theretofore appointed, it has power to revoke the 
appointment.’® The removal of commissioners with- 
out cause, however, is not justified,?° and the court 
has no authority to act arbitrarily or without ap- 
parent reason in removing them.®! If the court post- 
pones consideration of an objection as to the fitness 
of the commissioners until after the return of their 
report, and then sustains it, the effect of the order 
of revocation is the same as though it had been made 
in the first instanee,®? and the proceedings of the 
commissioners and their report accordingly become 
invalid.°? 

[§ 562] 11. Compensation. The compensation of 
commissioners appointed to make partition is ordina- 
rily regulated by statute,®* and when the amount 
thereof is so prescribed no greater sum ean be al- 
lowed.®*> In the absence of statute, the commission- 
ers are entitled to be allowed reasonable fees,°®® the 
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amount of which is based upon the services ren- 
dered by the commissioners,®* and not upon the val- 
ue of the property.°’ The right to compensation is 
not necessarily lost by an innocent failure to comply 
with the terms of the commission, where the serv- 
ices were faithfully and impartially performed;°°® 
nor is compensation to be denied where, after the 
commissioners had made a division and allotment, 
the court determined that no partition should be 
made.! A commissioner who acts also as surveyor 
should not be allowed to charge for his services in 
both capacities.” 

Recovery of compensation. A statute providing 
that the compensation of the commissioners shall be 
allowed as part of the costs of the action prescribes 
the manner of obtaining payment,® and no action to 
recover such compensation can be maintained until 
the amount thereof has been taxed by the court.* 
Allowances to commissioners are not, however, costs 
in the technical sense,® and they draw interest until 
paid like any other judgment debt.° No remedy is 
given to commissioners for the recovery of their fees 
by a statute providing that the costs and expenses . 
incurred in the partition action shall be paid by the 
parties according to their respective shares,’ such 
statute being merely for the benefit of the parties.® 
In an action to recover their compensation, evidence 
that the commissioners acted under the advice and 
direction of counsel for the parties to the partition 
proceedings is competent upon the question of the 
fidelity and impartiality of their performance of 
duty.°® 

[§ 563] B. Survey. 
partitioned will 


A survey of real estate to be 
not ordinarily be ordered unless 


9; Clinard v. Brummell, 130 N. C. 547, 
41 SE 675); (2) especially where the 
first report has been confirmed by 
the court and has become a muni- 
ment of title (Clinard v. Brummell, 
supra). 

{b] Erasure of signature of one 
commissioner after the report was 
filed could not change the action of 
the commissioners, their functions as 
such having been fully performed, 
and the report stands as filed. Nich- 
Olsiy-n Balser, 12Oh. Cine CtpAay— On, 
Cir... Dec., 29. 

81. Resubmission see infra § 620. 

82. Ky.—Loughbridge y. Cawood, 
64 SW 854, 23 KyL 1127. 


Me.—Allen v. Hall,..50 Me.. .253; 
Ham v. Ham, 39 Me. 216. 
Pane he pe v. Bonney, 28 Miss. 
Tenn.—Gass_v. Waterhouse, (Ch. 
A.) 61 SW _ 450. 
ir a ge ae v. Woodbury, 43 Vt. 
Ta] In Pennsylvania, in equity 
suits for partition, the questions 


whether a partition should be or- 
dered, who are the parties interested 
in the property, what is the nature 
of their several titles, and what is 
the quantity of their several inter- 
ests, must all be determined by the 
court; and if there is a dispute as 
to the titles and interests of the par- 
ties, a referee must be appointed; 
and a master is then appointed to 
make partition, his duty being merely 
to execute the decree of the court 
after the rights of the parties have 
been judicially determined. Lincoln 
v. Africa, 228 Pa. 546, 77 A 918; Pale- 
thorp v. Palethorp, 184 Pa. 585, 39 
A 489; Lyons v. Lyons, 10 Pa. Dist. 
594; Lancaster v. Flower, 9 Pa. Dist. 
ZAT, 20) Pa. Co. 613"  Macmunn, vy. 
Haverkamp, 8 Pa. Dist. 680, 23 Pa. 
aoe Hassan yv. Hassan, 8 Pa. 
[b] Excepting tracts from parti- 
tion.—Commissioners to make parti- 
“ion have no authority to except out 


147 Cc. J.—32] 


of land to be partitioned certain 
tracts, on the ground that they are 
covered by older and better titles, and 
a confirmation of such report is er- 
roneous. Gass v. Waterhouse, (Tenn. 
Ch. A.) 61 SW 450. 

[ec] Evidence that buildings be- 
longed to one of the parties, and were 
not a part of the real estate, was 
properly refused by commissioners to 
make partition, all questions of right 
or title as between the parties being 
matters to be decided in court before 
partition is ordered. Gourley v. 
Woodbury, 43 Vt. 89. 

83. Allen v. Hall, 50 Me. 253; 
v. Ham, 39 Me. 216; 
rence, (Tex. Civ. A.) 7 SW (24a). 894. 

84. Czarnowski’s Succe., 158 La 
10935) 105.5S.76; 

[a] Distinguished from “adminis- 
trator.”—A notary appointed to make 
partition and division of the property 
of a decedent among his heirs has 
none of the powers of an administra- 
tor and is not charged with the 
management of the estate in any 
sense; and he is not required to place 
funds of the estate in his custody in 
a bank allowing interest on the de- 


posit. Czarnowski’s Succec., 158 La. 
1093, 105 S 76. 
85. 


Hood v. Montgomery, 73 N. H. 
405, 62 A 651. 

86. Hood v. Montgomery, supra. 

87. Hood v. Montgomery, supra. 

88. Eligibility and qualifications 
see supra § 551. 

89. Hood v. Montgomery, 73 N. H. 
405, 62 A 651. 

90. -Donaldson v. Duncan, 199 Ill. 
167, 65 NE 146. 

[a] Rule applied.—The fact that 
defendant was not consulted as to 
the selection of the commissioners, 
and that they were appointed on the 
nomination of counsel for plaintiff, 
is no ground for thelr removal on de- 
fendant’s application; nor is the fact 
that such commissioners were not 
residents of the city adjoining which 
the land was located and that they 


‘(Mass.) 138 NE 908; 


were not “supposed to have’ an ade- 
quate knowledge of land values in 
the neighborhood, where there is no 
allegation that they had no such 
knowledge. Donaldson v. Duncan,’ 
199 Ill. 167, 65 NE 146. 

91. Donaldson v. Duncan, supra. 

92. Hood v. Montgomery, 73 "Noe 
405, 62 A 651. 


93. Hood v. Montgomery, supra. 

94 See statutory provisions. 

95. Campbell v. Campbell, 48 How 
Pr CN! Y.)<255- 

96. Grantham Ni O’Riorden, 


Cronkright v. 
Haulenbeck, 35 N. J. Eq. 279. Com- 
pare Cabell v. Cabell, 4 Hen. & M. 
(14 Va.) 436, 437 (where the commis- 
sioners claimed an allowance for 
their services, and the chancellor 
said: “Let each be allowed five dol- 
lars per day for their services. This 
sum was allowed about ten years ago, 
by my predecessor, to each of the 
Commissioners who acted in survey- 
ing and dividing the lands in the 
case of Carter against Carter, called 
in this Court the Fryingpan case’). 

97. Grantham v. O’Riorden, 
(Mass.) 138 NE 908. 

98. Grantham v. O’Riorden, supra. 

99. Potter v. Hazard, 11 Allen 
(Mass.) 187. 

1. Potter v. Hazard, supra. 

2. Lorvin Vv. pps, 49) Seu@a Tusa. 

8. Smyth v. Bradstreet, 5 Cow. 
CNGe Ye) os 

4 Smyth v. Bradstreet, supra. 

5. McManus v. Burrows, 191 Mo. 
A. 594, 177 SW 671. 

Costs generally see Costs 15 C. J. 


p 
2 McManus v. 
A. 594, 177 SW 671. 
Interest on judgments generally 
see Judgments § 137. 
we _Langdon v. Palmer, 133 
8. Langdon yv. Palmer, supra. 
9vPotters vi, tlazard, -LiseAlien 
(Mass.) 187. 


Burrows, 191 Mo. 


Mass. 


498 [47 C.J.] 
shown to be necessary;!° but if the description of 
the land is loose or uncertain the court may order a 
survey to be made,!* ordinarily under the direction 
of the commissioners,'? and may direct them to des- 
ignate the corners or boundaries by erecting monu- 
ments.!? The survey, when required, should be made 
by an impartial person,1* and a surveyor who is in- 
terested in the location of boundaries cannot act.*® 

Erection of monuments. A statute providing for 
the erection of monuments by the commissioners, 
however, has been held to be directory only,*® and to 
be applicable only to cases where such monuments 
become necessary to an accurate and clear descrip- 
tion of the several parts or portions allowed;** and 
when the allotments made are susceptible of accurate 
description by reference to known public boundaries 
or government surveys, a designation of the bound- 
aries by monuments is unnecessary.*® 

Variance from government survey. Where a sur- 
vey made under the commissioners’ direction varies 
from the original government survey, the former will 
ordinarily be regarded as correct.® 

[§ 564] C. Inspection. In a number of jurisdic- 
tions commissioners appointed to make partition of 
real estate are required by statute to go upon the 
property and inspect it before making a division 


and allotment;?° but such entry upon the land and 


inspection of it are unnecessary if the commissioners 
have such personal knowledge as to its character and 
value as to enable them to divide and apportion it 
properly without further investigation.?! 

[§ 565] D. Appraisal.2? While the division or 
allotment of property to be partitioned should ordi- 
narily be made by the commissioners with reference 
to quality and value as well as to quantity,?? no ap- 
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[§§ 563-566 


praisal of the property or of. the separate shares is 
necessary,2* unless required by statute;*® and it 
has been held to be improper and erroneous for 
commissioners to obtain an estimate of value from 
one skilled therein.?°® 

[§ 566] E. Notice and Hearing. In the absence 
of statute, it is the rule in some jurisdictions that 
no notice of a meeting of the commissioners to make 
partition need be given,?’ inasmuch as the interested 
parties have their day in court when the report of 
the commissioners comes up for confirmation or re- 
jection;28 but there is authority for the view that 
such notice is necessary, even though the statute 
makes no provision therefor.2® Where, as is the case 
in a number of jurisdictions, the statute expressly 
requires notice to be given,®° failure to give notice 
is fatal to the validity of the commissioners’ proceed- 
ings;* and when a report is referred back to com- 
missioners for new proceedings, notice is as essential 
to the validity of the second hearing as to that of 
the first.®? 

Sufficiency of notice. When not otherwise pro- 
vided by statute, reasonable notice is all that is re- 
quired;** and where the statute does not provide 
for any return of such notice, it need not be in writ- 
ing.?4 It is not essential that a party be named in 
the published notice if he is given actual notice of 
the hearing.®5 

Service. Unless otherwise provided by statute, the 
notice may be served in the same manner that a sum- 
mons is required to be served.*°® 

Hearing. Proceedings before the commissioners 
are not subject to the rules applicable to the trial 
of causes in court.** ‘The commissioners are not 
obliged to make rulings on questions of law or to per- 


10. Barnes v. Taylor, 30 N. J. {secure a partition of the property 30. See statutory provisions. 
Eq. 7. which will be just and equal in value. 31. Tolsma v. Tolsma, 180 Mich. 
11. Mitchell v. Starbuck, 10 Mass. | Barnett v. Bernstein, supra. (3) | 79, 146 NW 412; Simpson yv. Simpson, 
5; Witherspoon v. Dunlap, 12 S. C.|So, where the parties agree that the | 59 Mich. 71, 26 NW 285; Brown v. 
LL. 546, parcels are equal, and there is noth- | Sceggell, 22 N. H. 548; Morrow v. 
12. Mitchell v. Starbuck, 10 | ing to show that a new appraisement | Morrow, 152 Pa. 516, 25 A 1107; Rob- 


Mass. 5 

Commissioners to make partition 
see supra §§ 550-562. 

13. Kane v. Parker, 4 Wis. 123. 

14. Ervin v. Epps, 49 S. C. L. 223. 

15. Ervin v. Epps, supra. 

[a] Where the surveyor owned 
adjoining land, and during the prog- 
ress of running the dividing line be- 


is not fatal. 


stein, supra. 


Ann. 318. 
[b] 


is necessary, the omission to make it 
Sallier v. Rosteet, 108 
La. 378, 32 S 383; 
(4) And where the 
property is in one tract, no inventory 
is necessary. Paul v. Lamothe, 36 La. 


In Pennsylvania, where land 


ertson Cons. Land Co. v. Paull, 63 
W. Va. 249, 59 SE 1085, 15 AnnCas 
775; Wamsley v. Mill Creek Coal, etc., 
Co., 56 W. Va. 296, 49 SH 141. But 
see Inglish v. Poole, 31 Ga. A. 581, 
583, 121 SE 589 (which was an action 
for the partition of a cashier’s check; 
and the court said: “It is unneces- 


Barnett v. Bern- 


tween his own land and that to be 
partitioned a controversy arose be- 
tween him and the owners of the lat- 
ter tract as to the proper location of 
a corner thereon, the surveyor be- 
came incompetent to act, and should 
have withdrawn, or upon his failure 
so to do should have been discharged 
by the commissioners, Ervin v. 
Epps, 49 S. C. L. 223. 

16. Marvin v. Titsworth, 10 Wis. 


17. Marvin v. Titsworth, supra. 

18. Marvin v. Titsworth, supra. 

19. Kane v. Parker, 4 Wis. 123. 

20. See statutory provisions. 

21. Yates v. Gridley, 16 S. C. 496; 
eoee v. Robb, (Tex. Civ. A.) 62 SW 
125. 

22. Taking premises at appraised 
value see infra §§ 633-655. 

23. See infra § 569. 

24. Green v. Thomson, 168 Ky. 40, 
181 SW 662; Wistar’s App., 105 Pa. 
890; Hamilton’s Est., 33 Pa. Co. 370. 


25. See statutory provisions. 

[a] .In Louisiana (1) it is provid- 
ed by statute that every judicial par- 
tition must be preceded by an inven- 
tory and appraisement of the prop- 
erty to be divided. Barnett v. Bern- 


, Stein, 22 La. Ann. 394; Millaudon 
v. Percy, 5 Mart. N. S. 551; Nott v. 
Daunoy, 2 Mart. N. S. 1. (2) The 


object of such statute is merely to 


cannot be partitioned in kind without 
prejudice to, or spoiling, the whole, 
the commissioners must make and re- 
turn to the court a just valuation and 
appraisement of the property. Weth- 
erill v. Keim, 1 Watts 320. 

Appraisal for purpose of allotting 
property at appraised value to one 
or.more of parties see infra §§ 641. 


Ry Gage v. Gage, 64 N. H. 543, 14 
27. N. M.—Field v. Hudson, 25 N. 
M. 7, 176 P 73. 


Okl.—Cooper v. Long, 115 Okl. 286, 
244 P 167, 46 ALR 3438. 

Or.—Meyer v. Hichler, 92 Or. 1, 179 
P 659. 

Va.—McClanahan v. Hockman, 96 
Va. 392, 31 SH 516. 

is tein eee v. Pepin, 8 Que. Pr. 

2 


28. Field v. Hudson, 25 N. M. 7, 
176 P 73; McClanahan vy. Hockman, 
96 Va. 392, 31 SH 516. 

Objections to report see infra §§ 
605-621. 

29. Brokaw v. McDougall, 20 Fla. 
212; Tolsma v. Tolsma, 180 Mich. 79, 
146 NW 412; Simpson v. Simpson, 59 
Mich. 71, 26 NW 285; Robertson 
Cons) Land Co: v. Paull, 63) (Wi. Va. 
249, 59 SE 1085, 15 AnnCas 775; 
Wamsley v. Mill Creek Coal, etc., 
Co.; 567 Ws Va. 296,749 (Si 141; "See 
also Thayer ov. Thayer, 7% Pick: 
(Mass.) 209 (semble). 


sary to determine whether the statu- 
tory provision [for notice of the com- 
missioners’ hearing] is mandatory 
or directory. - . The notice pro- 
vided by the statute after the issue 
of the writ, at least in a proceeding 
of this particular character, was not 
jurisdictional”). 

32. Tolsma v. 180 Mich. 
79,146 NW 412. 

33. Ware v. Hunnewell, 20 Me. 
291; Ponti v. Hoffman, 87 Wash. 137, 
151 eS 249) 

[a] Notice held not reasonable.— 
Reasonable notice is not given to per- 
sons living two hundred miles from 
the land to be partitioned by mailing 
the notices only seven days before 
the time appointed for the division. 
Ware v. Hunnewell, 20 Me. 291. 

34 Ralph v. Ward, 109 Ga. 363, 
34 SE 610. 

35. Reid v. Clendenning, 
406, 44 A 500. 

36.- Ponti v. Hoffman, 87 Wash. 
137, 151 P 249; and ease infra this 
note. + 

[a] Where notice is given by pub- 
lication, a return of service is suffi-’ 
cient without stating how or-where 
the publications have bee made. 
Biddle v. Starr, 9 Pa. 461. 

Service of summons see Process 
[32 Cyc 447]. 

37. Clough v. Cromwell, 250 Mass. 
324, 145 NE 473; Hall v. Hall, 152 


Tolsma, 


0 3) aes 


————— ES a a eee ae 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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mit the parties to except thereto.**& They may prop- 
erly afford the parties an opportunity to be heard 
or present evidence,*® or to state their preferences 
and give their reasons for any particular division or 
allotment of the property,*® and it has been held in 
England that they may examine witnesses ore tenus 
or take their depositions in writing as they see fit;** 
but, where the statute does not so require, the com- 
missioners are not obliged to hear any witnesses or 
evidence before proceeding to make partition,*” and 
it is for them to determine what aid of witnesses 
they will accept in performing their duties.*® If tes- 
timony is taken, the proceedings should be open and 
not secret;** but the absence of a party from the 
hearing will not vitiate the proceedings,*® even 
though such party mistakenly believed himself to 
be barred from attendance.*® From the delibera- 
tions of the conimissioners, however, as distinguished 
from hearing the parties or their evidence, all inter- 
ested parties should be excluded;** and it is improp- 
er for commissioners to consult with a party or his 
attorney or to permit him to instruct them how to 
proceed or prepare their report.*§ 


[§ 567] F. Division and Allotment of Property— 
Mass. 136,°25 NE 84. 
38. Hall v. Hall, supra. 


McLaughlin v. Ture Wayne 
Cir., 57 Mich. 35, 23 NW 4 
0 rigioa v. Hall, 152 nie 136, 25 


Meers v. Stourton, Dick. 21, 21 


to one, 
considered 
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water into the. channel, and on par- 
tition the lot on which the mill stood, 
together with the full power of the 
mill and water power, was awarded 
the value of the mill being 
in making the division, 
he acquired an easement to use water 


[47.C.J.] 499 
1. Property To Be Included. No property not cov- 
ered by the order or decree directing partition can be 
included in the division or allotment;*® and in an 
action for the partition of real estate, no division or 
allotment of personal property other than that af- 
fixed to the realty can be made.°° 

Easements and profits appurtenant. An _ ease- 
ment®! or profit 4 prendre®? which is appurtenant to 
the interest of a party in the land to be partitioned 
passes with the purpart allotted to him, and must 
be valued therein,®? 

[§ 568] 2. Mode>#—a. In General. Unless other- 
wise provided by statute,°° the commissioners are 
not confined to any particular mode of dividing and 
allotting the property among the parties;°® and they 
may either award to each of the parties a share or 
purpart,°* the allotment being made in accordance 
with general principles of equity and justice®® and 
for the best interests of the respective parties,°® or 
they may draw lots to determine which portion each 
is to take.°® Similarly, when not otherwise required 
by statute, the commissioners ordinarily need not 
allot any particular portion or share to any party,°+ 
although in some,*? but not in all,®* jurisdictions 
do an injustice or cause manifest in- 
jury to the parties, it may be dis- 
pensed with. Aquillard’s Succ., su- 
pra. (5) Act (1918) No. 15, dispens- 
ing with ‘“‘the necessity of drawing 


lots,” dispenses also with the neces- 
sity of appointing experts to select 


Reprint 174. 

42. Clough v. Cromwell, 250 Mass. 
324, 145 NE 473; Hall v. Hall, 152 
Mass. 136, 25 NE 84;. Field v. Hudson, 
25 _ N. M. 7, 176 P 738; Cooper v.: Long, 
115 Okl. 286, 244 P 167, 46 ALR 343. 
Clough v. Cromwell, 250 Mass. 
324, 145 NE 473; Hall v. Hall, 152 
Mass. 136, 25 NE 84. 

44. Brokaw v. McDougall, 20 Fla. 


212. 
' 45. McMullin v. Doughty, 62 N. J. 
Eq. 252, 49 A 914 [aff 63 N. J. Eq. 
800, 52 A 1132]. 
46. McMullin v. Doughty, supra. 
[a] Where commissioners sug- 


gested that the parties remain away 
from the hearing in order to avoid 
friction, but did not bar their coun- 
sel, and one of the parties, believing 
himself to be prohibited from attend- 
ing, was not present at the hearing, 
his absence is no ground for setting 
aside the commissioners’ report. Mc- 
Mullin v. Doughty, 62 N. J. Eq. 252, 
49 A 914 [aff 63 N. J. Eq. 800, 52 
AS 1132). 

47. McLaughlin v. Judge Wayne 
Cir., 57 Mich, 35, 23 NW 472. 


48. McLaughlin v. Judge Wayne 
Cir:. supra, 
49. State v. 


Burlington County 
Orphans’ Ct. Judges, 5 N. J. L. 652; 
and case infra note 50. 

50. Manley v. Boone, 159 Fed. 633, 
87 CCA 197. 

51. Page v. Page, 301 Ill. 191, 133 
NE 658; Munroe v. Stickney, 48 Me. 
458; Moore v. Parker, 149 N. C. 288, 
62 SE 1083. Compare Mt. Hope Iron 
Co. v. Dearden, 140 Mass. 430, 4 NE 
803 (where the easement was a ser- 
vitude upon other land owned by the 
tenant to whom was allotted an ad- 
joining parcel of the land being par- 
titioned, to which the easement was 
apnurtenant). 

[a] In a partition of mill property 
(1) where a particular mill is as- 
signed to one of the parties, he takes 
thereby the land on which the mill 
stands, with the various easements 
upon the lands of his cotenants neces- 
sary to the full and perfect enjoyment 
thereof. Munroe v. Stickney, 48 Me. 
458. (2) Where an owner of land 
through which two streams flowed 
built a mill on the first stream, and 
-ecut a channel from the second into 
the head of the pond, and maintained 
a dam in the second to divert the 


y 


from the second stream, added to the 
water of the first, so as to obtain full 
power of the mill at the height of the 
dam when the partition was made. 
Moore v. Parker, 149 N. C. 288, 62 
SE 1083. 

[b] Where an easement of light 
and air existed over property adjoin- 
ing on the north that to be parti- 
tioned, and division was to be made 
by a line running east and west, the 
tract south of the division line 
should be wider than that north of 
the line, because of the value of the 
easement to the latter tract,, and 
because the easement was incapa- 
ble of division.. Page v. Page, 301 
Til. 191, 133 NE 658. 

Easements appurtenant see Ease- 
ments § 4. 

52. Grubb v. Grubb, 74 Pa. 25. 

Profits & prendre. generally see 
Easements §§ 10-12. 

53. See cases supra notes 51, 52. 

54. Cross references: 
Consideration and deduction of ad- 

vances see supra §§ 480-486. 
Equalization of shares see supra §§ 

518-529. 

Setting off improvements to person 

making them see supra § 506. 

55. See statutory provisions. 

{a] In Louisiana (1) under Civ. 
Code art 1367, requiring lots to be 
formed by experts and drawn for by 
the coéwners, the drawing of lots is 
an essential formality in a parti- 
tion in which a minor is interested, 
failure to observe it rendering the 
partition merely provisional. Hoss v. 
Hardeman, 156 La. 371, 100 S 532: 
Rhodes v. Cooper, 118 La. 299, 42 § 
943; Aquillard’s Suce., 13 La. Ann. 
OT. (2) The officer charged with 
making partition cannot dispense 
with the drawing of lots except upon 
the written agreement of the parties, 
notified to him. Moore v. McKiernan, 
4 La. Ann. 226. (3) Lots should be 
drawn when it is practicable, and so 
far as practicable, to do so without 
depriving any of the parties of the 
rights, or affecting injuriously the 
value of the property or of the sep- 


arate shares. Amite Bank, etc., Co. 
v. Singleton,’ 135° La. 185,65 S 102; 
Story’s Suce., 5 La. Ann. 208. (4) 


But if the drawing of lots would be 
an idle ceremony, as where the prop- 
erty to be divided consists entirely 
of cash, or if such drawing would 


or set apart the lots, and consequently 
abrogates Civ. Code art 1367. Wash- 
ington v. Smith, 156 La. 902, 101 S 


260. 

56. Cecil v. Dorsey, 1 Md. Ch. 223; 
Smalling v. Smalling, (Tex. Civ. A.) 
3 SW (2d) 840. 

57. Cecil v. Dorsey, 1 Md. Ch. 223 
Cox v. McMullin, 14 Gratt. (55 Va.) 
82; and cases infra notes 58, 59. 

58. Croston v. Male, 56 W.> Va. 
205, 49 SE 136, 107 AmSR 918; and 
case infra this note. 

fa] Permitting temporary occu- 
pancy of dwelling.—Where partition 
was made of property of a decedent 
and a purpart including the dwelling 
house was allotted to one of the heirs. 
and another part to the widow, it was 
proper, within the discretion of the 
court, to allow the widow to occupy 
the dwelling house for a reasonable 
time until she could fit up a home on 
the purpart allotted to her. Sawin v. 
Osborn, 87 Kan, 828, 126 P 1074, 
AnnCasi914A 647. 

59. Prewitt. v. Hurt, 178 Ky. 526, 
199 SW 38; Story v. Johnson, 1 Y. & 
C. Exch. 538, 160 Reprint 220. 

60. Cecil v. Dorsey, 1 Md. Ch. 223; 
Smalling v. Smalling, (Tex. Civ. A.) 
3 SW (2d) 840. 

Assignment of shares by lot see in- 
fra § 583. 

61. Pickering v. Moore, 67 N. H. 
533, 32 A 828, 68 AmSR 695, 31 LRA 
698; Cooper v. eet ee 115 ’Ok1. 286, 
244 P 167, 46 ALR 343 

Allotment of: 

Homestead see infra § 582. 
Parcel previously conveyed or wasted 

see infra § 581. 

Tract adjoining other lands of allot- 

tee see infra § 580. 

62. Dalton v. Dalton, 184 Iowa 
391, 168 NW 884; Thorn v. Thorn, 14 
Iowa 49, 81 AmD "451; McClave v. Mc- 
Clave, 60 Nebr. 464, 83 NW 668; Coop- 
er v. Long, 115 Oki. 286, 244 P 167, 46 
ALR 343. 

63. Eakins v. Eakins, 112 Ky. 347, 
65 SW 811, 23 KyL 1637; Garth v. 
Thompson, 110 Ky. 984, 63 SW 40, 23 
KyL 403; Lawson v. Bonner, 88 Miss. 
235,,40 S 488, 117 AmSR 738. Com- 
pare Leslie v. Sparks, 172 Ky. 303, 
304, 189 SW 463 (holding without 
merit an objection to an order direct- 
ing the commissioners to lay off the 

share of one party so that it would 
adjoin his home place, where the or- 
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they may be directed by the court to do so in a prop- 


er case. 


[§ 569] b. Division—(1) Quality and Quantity. 
The property to be partitioned should be divided in- 
to shares or purparts of the relative values fixed by 
the order for partition,®* quality and quantity con- 
but the division should be on the basis 
of quality rather than quantity,°® except where a 
party is entitled to a particular quantity rather than 


sidered ;°* 


a particular share or interest.°* 


Realty. In making a partition of land, its value 
as affected by location is to be taken into considera- 
tion as well as its quantity and quality.®® 
be divided according to the actual value of each tract 
or purpart,®® and not according to the rents it pro- 
duces,*® nor according to the average value of the 
whole;*4 and it is not necessary that the average 
quality per acre of each purpart should be equal to 
that of the others where the aggregate values of the 
respective purparts are proportionate to the interests 
of the parties.‘ The areas of the several tracts need 
not be proportional to the relative rights,** and a 


der also provided that the portion al- 
lotted to such party and to each of 
the others should be one third “ac- 
core to quality, quantity and val- 
ue’’). 

64. Conn.—Stannard v. Sperry, 56 
Conn. 541, 16 A 261. 

Ky.—Arnett v. Deem, 187 Ky. 691, 
220 SW 725. 

Minn.—La Motte v. Mohr, 78 Minn. 
127, 80 NW 850. 


Nev.—Dondero v. Van Sickle, 11 
Nev. 389. 

Or.—Leonard v. Walker, 70 Or. 170, 
140 P 755. 


R. I.—Richardson v. Armington, 10 
Dee) dle ISS 

Tex.—McShan v. Johnson, (Civ. A.) 
IL SINE DOE 
S oe S.—Archibald v. Handley, 40 N. 

» 427. 

And see cases infra notes 65-77. 

Order for partition see supra §§ 
398-430. 

65. Fla.—Brokaw v. McDougall, 20 
Fla. 212. 

Ky.—Arnett v. Deem, 187 Ky. 691, 
220 SW 725. 

Md.— Young v. Frost, 1 Md. 377. 

Minn.—La Motte v. Mohr, 78 Minn. 
127, 80 NW 850. 

N. D.—Hammond v. Northwestern 
ora ete., Co., 19 N. D. 709, 124 NW 
427. 

Or.—Leonard v. Walker, 70 Or. 170, 
140 P 755. 

W. Va.—Loudin v. Cunningham, 82 
W. Va. 4538, 96 SE 59. 


66. Dillman v. Coxw23) End, . 440% 
Dyer v. Lowell, 30 Me. 217; Field v. 
Hanscomb, 15 Me. 365; Dondero v. 


Van Sickle, 11 Nev. 389; Leonard v. 
Walker, 70 Or. 170, 140 P 755. 

67. See infra text and note 75. 

68. Hunter v. Brown, 7 B. Mon. 
(Ky.) 283; Young v. Frost, 1 Md. 377. 

{a] Partition of coal underlying 
certain real estate should take into 
consideration the accessibility of the 
coal and the convenience in mining it. 


Younes v¥:> Frost, 1 Md.-'377: 

69. Grimes v. Little, 56 Ga. 649; 
Young v. Bickel, 1 Serg. & R. (Pa.) 
467. 

70. Young v. Bickel, supra. 

{a] Thus a division of property, 


between two equal tenants in com- 
mon, such that the value of one tract 
was three or four times as great as 
that of the other, is unfair and can- 
not stand, although the two parts 
produce, at the time of partition, 
equal rents. Young v. Bickel, 1 Serg. 
& R. (Pa.) 467. 

71. Grimes v. Little, 56 Ga. 649. 

72. La Motte v. Mohr, 78 Minn. 
127, 80 NW 850; Hay v. Estell, 19 N. 
J. Hq. 133; and cases infra this note. 
See also Duck v. Wolcott, 15 Gray 
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[§§ 568-571 


division exclusively on the basis of area is errone- 


ous,’ unless the rights of the parties are referable 


to area rather than value.*° 

Personalty which is divisible, by weight, measure, 
or number, into portions identical in quality and val- 
ue may be divided;*° but where it consists of chat- 
tels differing in quality and value, the division must 
be made on the basis of the value and on considera- 
tion of the qualities of the several chattels so as to 


allot to each owner his just share.** 


It should 
ble.8° 


tudes. ®? 


(Mass.) 502 (apparently applying 
the principle stated in the text). 
Compare Dyer v. Lowell, 30 Me. 217, 
219 (where it was said that a party 
is entitled to “lAnd° of an average 
value with the rest of the tract;” 
but it appeared that the court meant 
only that division should be made on 
a basis of value and not area). 

[a] Improvements all on one 
tract.—A division of land giving to 
one party a portion which contained 
neither land nor buildings, and to the 
other party the mansion house, tene- 
ment houses, and other improve- 
ments is not improper, where the 
proportionate interests of the parties 
are duly maintained, and no inade- 
quacy or excess of value is shown. 
McMullin v. Doughty, 62 N. J. Eq. 
252, 49 A’ 914 [aff 63 N. J. Eq. 800, 52 
A 1132]. To same effect Dondero v. 
Van Sickle, 11 Nev. 389. 

[b] It is better, however, where 
different parts of the property are of 
different values, to assign to cach 
tenant a part of each distinct kind 
of property, especially where the dif- 
ference in value is great. Hay v. 
Bstell, 19 N. J. Eq. 133. 

73. Field v. Hanscomb, 15 Me. 
365; Leonard v. Walker, 70 Or. 170, 
140 P 755; Loudin v. Cunning‘ham, 82 
W. Va. 458, 96 SE 59. 

74, Fla.—Brokaw v. McDougall, 20 
Fla. 212. 

Ind.—Dillman v. Cox, 23 Ind. 440. 

Me.—Dyer v. Lowell, 30 Me. 217. 


Mich.—Adair v. Cummin, 48 Mich. 
375, 12 NW 495. 

Nev.—Dondero v. Van Sickle, 11 
Nev. 389. 

Or.—Leonard v. Walker, 70 Or. 170, 
ea 122 1S. 


I.—Richardson v. Armington, 10 
R. * soos 

Tex.—McShan v. Johnson, (Civ. A.) 
151 SW 597. 

75. Downes v. Scott, 3 Rob. (La.) 
S84; McClure y. Taylor, 109 N. C. 641, 
14 SE 42. 

[a]. A devise of two thirds of the 
testator’s land, with a provision that 
it should be so divided as to give the 
devisee two thirds of the bottom or 
lowland or also two thirds of the 
upland, shows a purpose to divide the 
land according to quantity and not 
according to value, inasmuch as in a 
division on the latter basis the dev- 
isee might get none of the lowland, 
or none of the upland; and nothing 
appears to show a purpose to make 
the division on the basis of value in 
the proportions specified. McClure 
v. Taylor, 109 N. C. 641, 14 SE 42. 

[b] Provisions of preémption 
statute.—(1) Where land is held by 
grant from the United States under 


[§ 570] (2) Number of Parcels or Tracts. 
share or purpart of land may consist of more than 
one tract or pareel,’® and the tracts need not be 
contiguous,’® although they should be so if practica- 
But where the property is capable of fair 
division into so many tracts only as there are par- 
ties entitled, a division into a larger number of 
tracts should not be made.*? = 

[§ 571] (8) Creation of Easements and Servi- 
A right of way*® or other reasonable 
easement’* may be created and annexed to one pur- 
part of land, and the servitude imposed upon another 


A 


a preémption statute providing that, 
if two persons settle upon the same 
quarter section, it may be divided in 
half by north and south or east and 
west lines if the improvements of 
each can he thereby separated, such 
statute will ordinarily be considered 
as expressing the original intention 
of the parties as to the line of divi- 
sion where the tract is a regular 
quarter section. Downes v. Scott, 3 
Rob. (La.) 84. (2) But when it is 
irregular, such principle does not ap- 
ply, and the ordinary rules of divi- 
sion govern. Downes v. Scott, supra. 
(3) Preémption generally see Public 
Lands [32 Cye 827]. 


76. Pickering v. Moore, 67 N. H. 
bee: 32 A 828, 68 AmSR*‘695, 31 LRA 

77. Pickering v. Moore, supra. 

78. Henderson v. Chesley, 116 Tex. 


355, 292 SW 156 [den writ of error 
(Civ. A.) 273 SW 299]; Houston y. 
Blythe, 71 Tex. 719, 10 SW 520. 


79. Houston v. Blythe, supra. 

80. Bell v..KFarris, 5 Ky. Op. 247. 

81. Bell v. Farris, supra; Richard- 
son v. Armington, 10 R. I. 339; Me- 
Connell v. McConnell, 145 Va. 622, 
134 SE 470. 

82. For purpose of equalizing 


shares sce supra § 518. 

Easements appurtenant to be in- 
cluded in division and allotment sec 
supra § 567. 

83. Long v. Schowe, 181 Ind. 13, 
103 NE 785; Vancleave v. Hamilton, 
7 KyL 301; Bornstein v. Doherty, 204 
Mass. 280, 90 NE 531; Merrill v. Dur- 
rell, 67 N. H. 108, 36 A 613; Cheswell 
v. Chapman, 38 N. H. 14, 75 AmD 158. 

84 Bornstein v. Doherty, 204 
Mass. 280, 90 NE 531; Cheswell v. 
Chapman, 38 N. H. 14, 75 AmD 158; 
Eisner v. Curicl, 20 Misc. 245, 45 NYS 
1010; «Smith, v. Smith, 10 Paie (N. 
Y>) 470; Lister v. Lister, By Nee OE 
Exch. 540, 160 Reprint 816. But sco 
Dyer v. Lowell, 30 Mc. 217 (holding 
that the commissioners had no power 
to assign to a tenant the right to ‘haul 
lumber over the land of his cotenant, 
or to drive logs there, or to usc a 
dam). 

[a] Particular easements.—(1) 
An casement of light and air in an 
open spacc at the rear, of a house on 
an adjoining purpart4to remain free 
and unobstructed is reasonable and 
proper. Bornstein v. Doherty, 204 
Mass. 280, 90 NE 531. (2) In an ac- 
tion to partition a dam and mill pond, 
the dam and land covered by the wa- 
ters may be divided by mectes and 
bounds and allotted to the parties, 
subject to the charge or servitude of 
each part of maintaining and repair- 
ing that part of the dam for the ben- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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part, where required for the beneficial and conven- 
ient partition of the property; and it has been held 
to be the duty of the commissioners to establish 
rights of way where no access to a public way ex- 
istseo” 
to dedicate a public street or highway.*® 

[§ 572] (4) Establishment of Building Lines. 
The establishment of building lines in connection 
with the division and allotment of property is im- 
proper, where the sole ground thereof ts that the best 
interests of the property will be thereby conserved, 
and a proper partition and allotment can be made 
without them.** 

[§ 573] (5) As Affected by Nature of Property 
—(a) Waters and Water Righis. A dam and land 
overflowed by the mill pond may be actually divided 
among the several owners, subject to the servitude 
and charge upon each portion of maintaining and 
repairing the part of the dam for the use of the oth- 
ers as well as for the benefit of the owner to whom 
it is allotted;8& and division of the waters may be 
made by prescribing the size of the gate through 
which each owner may take them,*® or by fixing the 
time during which each may use them,®°® or by any 


such other regulations as the parties might make be- 


tween themselves.°* 

[§ 574] (b) Oil, Gas, and Mineral Rights. Parti- 
tion of oil, gas, and mineral lands which have not 
been explored or developed may ordinarily be made 
by dividing the surface,°? it being assumed, in the 
absence of any contrary showing, that each portion 
of the land contains an equal amount;°? and in mak- 
ing such division the habit of the substance which 
is to be partitioned may be taken into account, and 
- the rules of law and equity applied in a manner to 
attain a fair partition under the existing circum- 
stances.°* Where the interests of the parties re- 
quire it, however, the surface may be allotted to one 
party and the mineral to another.®® 

[§ 575] (c) Buildings.°® In a proper case the 
commissioners may direct a division of a building 


PARTITION 


Commissioners have, however, no authority . 
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into two parts in order to make a fair partition of 
the property;°? but they have no authority to di- 
rect the partial destruction of a building for such 
purpose,®* nor to sever buildings or other improve- 
ments from the realty and move them from one part 
of the land to another in order to equalize the val- 
ues.°® A division of land upon which a building 
stands divides the building on the same line or lines 
as the land.t 

[§ 576] (d) Town or Cemetery Lots. Town lots? 
and cemetery lots* should ordinarily be divided by 
a line or lines running from front to back, so as to 
give to each tract a frontage on the adjoining street 
or way. 

[§ 577] (e) Tidal Flats. Where the property to 
be partitioned is land bounded by tidal waters, the 
division must include the flats as well as the upland.* 

[§ 578] (£) Easements Appurtenant.° Where 
there exists an easement appurtenant to land to be 
partitioned, it is proper for the commissioners, in 
dividing the estate, to provide that the easement shall 
be exclusively appurtenant to a particular parcel, 
thereby extinguishing it as to the other parcels.® 

[§ 579] (6) Alternate Enjoyment of Entire Prop- 
erty. Division of property cannot be made by giv- 
ing to each of the parties the exclusive occupancy 
and enjoyment of the entire property at alternate or 
successive periods of time according to their respec- 
tive rignts.* 

[§ 580] c, Allotment—(1) Tract Adjoining Other 
Lands of Allottee. Where a party to proceedings 
for the partition of real estate is the owner of land 
adjoining that to be divided, it is proper to allot to 
him a purpart which adjoins his other land or is 
contiguous thereto, where it can be done without in- 
jury to the other parties,® and it has been said to be 
the duty of the commissioners so to do.® <A party 
has no absolute right, however, to be allotted a share 
of the property adjoining his other lands,!® and if 
the rights of other parties would be injured by such 
an allotment it must not be made,!? but some other 


efit of the other owners as well as;-NE 592. 7. Crowell v. Woodbury, 52 N. H. 
that of the owner of the particular 96. Improvements generally see] 613 [disappr Morrill v. Morrill, 5 N. 
portion. Smith v. Smith, 10 Paige|supra §§ 497-511. H. 134]. But see Smith v. Smith, 10 
CONSE Y.) 27.0" ; 97. Vail v. Vail, 52 Hun 520,5 NYS | Paige (N. Y.) 470 (holding that di- 
85. Richardson y. Armington, 10] 872, 17 NYCivProc 38 [app dism 117 | vision of a water right may be made 
R. I. 339. Compare Chamberlin v.|N. Y. 621 mem, 22 NE 1127 mem]; | by prescribing the time during which 
Chamberlin, 16 Vt. 532, 538 (where each party may use the water). 


one of the devisees of a decedent’s 
estate was given by the will twenty- 
five acres on the north side of a speci- 
fied tract, and, as to his objection 
that the committee appointed to make 
partition of the estate had so set off 
twenty-five acres to him that he 
could not go on to it without trespass- 
ing upon land allotted to others, the 
court said, “The misfortune is, that 
the will was not different, not that 
the committee have mistaken its pro- 
visions,’ and overruled his objection). 

86. New Albany v. Williams, 126 
Ind. 1, 25 NE 187; Kitchen v. Sheets, 
i ind.»4138, Smith, 27. 

87. Warren v. Sheldon, 173 Ill. 
340, 50 NE 1065. 

88. Smith v. Smith, 10 Paige (N. 
Y.)? 470. 

Creation of easements and servi- 
tude see supra § 571. 

89. Morrill v. Morrill, 5 N. H. 134; 
Smith v. Smith, 10 Paige (N. Y.) 470. 

90. Smith v. Smith, supra. 

Alternate enjoyment of 
property see infra § 579. 

91. Smith v. Smith, 10 Paige (N. 
Y.) 470. 

92. Henderson v. Chesley, 116 Tex. 
355, 292 SW 156 [den writ of error 
(Civ. A.) 273) SW 2997: 

93. Henderson v. Chesley, supra. 

94, Hendefson v. Chesley, supra. 

95. Ames y. Ames, 160 Ill. 599, 43 


entire 


es v. Walter, 3 AbbNCas (N. Y.) 
1 


98. Vail v. Vail, 52 Hun 520, 5 
NYS 872, 17 NYCivProc 38. 
99. Dondero v. Van Sickle, t1 Nev. 


1. Becket v. Clark, 40 Conn. 485. 

[a] Rule applied.—Distributors of 
an estate divided a homestead by a 
line running east and west through 
it and through the hall of the house, 
and gave the northerly part to one 
of the heirs, with “the north half of 
the house,” and the southerly part to 
another heir, with “the south half 
of the house.’’ The line which divid- 
ed the land did not divide the house 
into two equal parts, but a line drawn 
through the middle of the front door, 
and thence at right angles through 
the house, was twenty-six inches 
north of that line. There was an ell 
on the south side of the house. It 
was held that the house was divided 
by the same line that divided the 
land. Becket v. Clark, 40 Conn. 485. 

2. Murray v. Curtis, 63 Mont. 316, 
206 P 1087. 

3. Czarnowski’s Succ., 151 La. 754, 
92, S 325. 

4. Partridge v. Luce, 36 Me. 16. 

5. Generally see Easements § 4. 

6 Mt. Hope Iron Co. v. Dearden, 
140 Mass. 430, 4 NE 803. 

Creation of easements and servi- 
tudes see supra § 571. 


Power of court see supra § 431 note 
39% [hl]. 

Cochran v. Shoenberger, 33 
Prewitt v. Hurt, 178 Ky. 
526, 199 SW 383; Leslie v. Sparks, 172 
Ky. 304, 189 SW 463; Middleton v. 


Fields, 142 Ky. 352, 1384 SW 180; 
Story v. Johnson, 1 Y. & ©. Hxch. 
538, 160 Reprint 220. See Parr v. 


Haymond, 6 W. Va. 279 (apparently 
applying the principle stated in the 
text, in partitioning real estate de- 
vised by a will which directed that 
the property should be equally divid- 
ed in value between the devisees so 
that each one’s part should be ad- 
joining other property owned by him, 


or as nearly equally as circumstances 
would allow). 

9. Claude v. Handy, 83 Md. 225, 
34 A 532. 

10. Carper v. Chenoweth, 69 W. 
Va. 729, 72 SE 1031; and cases infra 
note 11. 

11. Bridwell v. Bridwell, 53 SW 
1050, 21 KyL 1025; Mackbee v. 
Fields, (Ky.) 1 SW 485; Loudin v. 
Cunningham, 82 W. Va. 453, 96 SE 
59; Carper v. Chenoweth, 69 W. Va. 
R29) T2 Shwe 1031; 

[a]. Thus (1) in an action for the 
partition of one hundred and sixty- 
eight acres of land, of which defend- 
ant was entitled to six tenths and 
plaintiff to four tenths, and on which 
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mode of division and allotment should be adopted.?? 

Where two or more parties own land adjoining 
that to be partitioned, it is ordinarily improper to 
allot the property in such manner that one of them 
receives a tract contiguous to his other lands and the 
other parties receive none so contiguous.*? 

[§ 581] (2) Parcel Previously Conveyed or 
Wasted. Where one of two or more owners in 
common has conveyed to a third person a designated 
portion of the property, purporting to be in several- 
ty, it is proper in partition proceedings to make such 
an allotment as to render the conveyance effective, 
if it can be done without prejudice to the rights of 
the owners,?® by allotting to such grantor, as a part 
or the whole of his share in the entire property, the 
portion so attempted to be conveyed by him.*® Up- 
on a similar principle, a portion or tract of land upon 
which a tenant in possession has committed waste,1* 
as by opening mines and conducting mining oper- 
ations,'§ or cutting timber,'® may be regarded for the 
purpose of division as if it had not been wasted, and 
such portion assigned to the tenant committing the 
waste, where it can be done consistently with a fair 
partition. 

[§ 582] (3) Homestead.2° Where one of two or 
more cotenants is entitled to a homestead right im 
part of the property to be partitioned, under a stat- 
ute providing therefor,” he is entitled to preference 
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[§§ 580-584 


in the allotment of such portion.?2 If the parcel 
which he has the right to occupy as a homestead 
is less than that to which he is entitled in fee as one 
of the owners in common, the latter should be made 


_to include the former,?* and if the homestead is 


ereater than the fee interest the latter should be 
included in the former.?* The homestead right can- 
not, however, be claimed or enforced to the detri- 
ment of the other owners.?° 

Where a homestead right has lapsed, the person 
formerly entitled thereto has no right to a preference 
in the allotment.?° 

[§ 583] (4) Assignment of Shares by Lot.27 An 
assignment of shares or purparts by lot or ballot can 
be adopted as the mode of allotment only when the 
shares of the cotenants are equal;?® and when the 
shares are unequal,?® or where particular portions 
must be assigned to particular partiés,®° a distribu- 
tion by such method is impracticable> 

A drawing of lots may be disregarded by the com- 
missioners, either in whole*+ or in part,®? in the ab- 
sence of any statute requiring assignment by lots, 
and the shares awarded in a different manner.*? 

[§ 584] 8. Dower Rights.?4 A dower interest 
should be set off to the person entitled thereto be- 
fore division of the property among the other par- 
ties,?° and partition should not be made by subject- 
ing the purparts allotted to one or more of such par- 


defendant had for many years resided 
in a dwelling house, it is improper to 
award to plaintiff the tract including 
the dwelling house merely because 
plaintiff owned a small strip of 
ground of about forty poles, of little 
value, adjoining such tract, especial- 
ly where plaintiff had a dwelling 
house upon such strip, and where it 
would not be practicable for defend- 
ant to erect a house upon the pur- 
part allotted to him.  Bridwell v. 
Bridwell, 53 SW 1050, 21 KyL 1025. 
(2) It is no ground for objection that 
a spring of water on the land to be 
partitioned, which spring had for 
many years been used by the husband 
of one of the parties for the bene- 
fit of land owned by him adjoining 
that to be divided, and had become 
almost indispensable to the proper 
enjoyment of his land, is allotted to 
another of the parties, when to al- 
lot such spring to the party first re- 
ferred to would make the lots or pur- 
parts unshapely and without uni- 
formity, rendering it almost impossi- 
ble for one of them to be fenced, and 
would leave one of the purparts with- 
out any water. Mackbee v. Fields, 
(Ky.) 1 SW 485. 

12. Loudin v. Cunningham, 82 W. 
Va. 453, 96 SE 59; and cases supra 
note 11. 

[a] Impropriety of such allot- 
ment does. not justify sale.—The 
mere fact that the allotment of a 
share or purpart adjoining the lands 
of the allottee would make the par- 
tition inequitable does not justify a 
report that the land cannot be divided 
and that partition must be made by 
sale, when it is not shown that no 
other method of division and allot- 
ment which would preserve the 
rights of all the parties is possible. 
Loudin v. Cunningham, 82 Arak 
453, 96 SE 59. 

13. In re Ferguson, 44 Utah 234, 
139 P 438. 

[a] TIllustration.—Where one par- 
ty to a partition action owned land 
adjoining that to be partitioned on 
the north, and another owned land 
adjoining it on the east, it was im- 
proper to award to the former a tract 
along the entire north side of the 
estate, containing a stream and the 
ground adjoining it, and to give to 


the latter party none of the land 
through which the stream passed, 
where such land and stream were par- 
ticularly valuable for development as 
a suburban residential area, even 
though there was no disparity of val- 
ues in the division and allotment as 


made. In re Ferguson, 44 Utah 234, 
139 P 438, 
14. Determination of rights of 


transferees see supra § 

15. Paddock v. Shields, 57 Miss. 
340; Findlay v. State, 113 Tex. 30, 
250 SW 651; Oneal v. Stimson, 70 W. 
Va. 452, 74 SE 413; Boggess v. Mere- 
dith, 16 W. Va. 1; and cases infra 
note 16. 

16. U. S.—McDonald v. Donaldson, 
47 Fed. 765. 

Md.—yYoung v. Frost, 1 Md. 377. 

Tex.—Findlay v. State, 113 Tex. 30, 
250 SW 651. See also Moonshine Co. 
Va_Dunmans sol “Tex? |Civ! Al 1b 911d 
SW 161 (to same effect, although the 
court says that the tract conveyed 
will be allotted to the “purchaser’’). 

Wash.—Snowden v. Anderson, 51 
Wash. 234, 98 P 610. 

W. Va.—Oneal v. Stimson, 70 W. 
Va. 452, 74 SE 413; Boggess v. Mere- 
dith, 16 W. Va. 1. See also Worthing- 
ton v. Staunton, 16 W. Va. 208 (to the 
same effect, although the court says 
that the tract conveyed will be al- 
lotted to the ‘“purchaser’’). 

Compare Esterbrook v. Savage, 21 
Hun (N. Y.) 145 (holding that where 
land set off to one of the parties in 
partition was sold to a purchaser who 
actually paid full value, and the par- 
tition was subsequently set aside on 
bill of review, and on the new par- 
tition which followed the land was 
set off to the same tenant, the pur- 
chaser was entitled in equity to com- 


pel a confirmatory deed from his 
vendor). ; 
[a] Rule applied.—(1) Where com- 


plainant and two defendants were 
tenants in common of the coal under 
certain lands, and defendants had 
sold to bona fide purchasers sundry 
specific parcels of the lands, com- 
plainant, seeking partition, should 
not be paid a sum of money, based 
on the value of the coal included in 
the parcels so sold, but his full share 
of the coal, irrespective of the sales, 
should be set off to him in severalty 


out of the coal still owned by de- 
fendants. Young v. Frost, 1 Md. 377. 
(2) Where one claiming to own prop- 
erty conveyed ten acres to another, 
and afterward a third person was 
adjudged to be the owner of a half 
interest in the _ original tract and 
partition was ordered, one half of the 
property should be alletted to such 
third person, the ten acres purchased 
by him to the grantee in the deed, and 
the balance to the grantor. Snowden 
v. Anderson, 51°Wash. 234, 98 P 610. 

17. McDonaid v. Donaldson, 47 
Fed. 765; and cases infra notes 18, 19. 
Wee itech generally see Waste [40 Cyc 
18. Alderson v. Horse Creek Coal 
Land Co., 81 W. Va. 411, 94 SH 716. 

Opening mines and mining as waste 
see Waste [40 Cyc 506]. 

19. Polhemus v. Emson, 30 N. J. 
Eq. 405 [aff 32 N. J. Eq. 827]. 

Cutting timber as waste see Waste 
[40 Cyc 508]. 

20. <Ascertainment and protection. 
of homestead rights see supra § 537. 

21. See statutory provisions. 

Homesteads generally see Home- 
steads 929°C. J<p 770. 
Stevens v. Pels, 191 Iowa 176, 
175 NW 303; Dalton v. Dalton, 184 
Iowa 391, 168 NW 884; Thorn v. 
Thorn, 14 Iowa 49, 81 AmD 451; Lew- 
is v. Sellick, 69 Tex. 379, 7 SW 673; 
Wentworth v. Wentworth, (Tex. Civ. 
bar wl peers 

. ampbe v. Asher, 88 §S 

1067, 28 KyL 50. ; i 


24. Campbell v. Asher, supra. 
25. Thorn v. Thorn, 14 Iowa 49, 81 
AmD 451 


26. Stevens v. Pels, 191 Iowa 176, 
175 NW 303. 

27. Power to assign shares by lot 
see supra § 568. 

28. Amite Bank, etc., Co. v. Single- 
ton, 135 La. 185, 65 S 102; Paddock v. 


Shields, 57 Miss. 340. 4° : 
29. Davis v. Palmer, 78 N. J. é 
78, 81 A 5738. 4 
30. Davis v. Palmer, supra. 
sl. Arnett v. Deem, 187 Ky. 691, 
220 SW 725. 


32. Arnett v. Deem, supra. 
33. See cases supra notes 31, 32. 
34. Ascertainment and protection 


epee rights see supra § 


536. 
Phelps v. Stewart, 17 Md. 281. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 584-587] 


ties to the right of the dower.?® In general, the 
rights of the other parties, as well as those of the 
person entitled to dower, must be considered.** 
Where the dower is a life estate in part of the prop- 
erty, it should not be set off by alloting in fee a pur- 
part equivalent in value to such life interest,?* al- 
though such an allotment may be made if the parties 
consent thereto.*® 

[§ 585] 4. Partition of Distinct Parcels or Prop- 
erty of Different Kinds. Although parts of property 
to be partitioned are held by different titles in differ- 
ent interests,*® or the property consists of separate 
and distinct pareels or tracts,t! the whole may be 
treated as one estate for the purpose of making divi- 
sion and allotment where no injustice results.*? 
Thus, one tract or parcel may be allotted to one party 
and another to another, where the values are prop- 
erly proportionate to their respective interests,**® or 
the share to which a party is entitled may be set off 
to him entirely out of one of several tracts, if the 
rights of the other parties are not thereby prej- 
udiced;** and each portion or tract need not be 
divided among all the parties,*® although division 
may be so made,***% and must be made where injus- 
tice would otherwise result.4® On the other hand, 
no party has a right to insist that his share or pur- 
part be allotted to him wholly out of one of several 
parcels or tracts.*7 


36. Phelps v. Stewart, supra; Ben- 4514. 
nett v. Bennett, 5 Gill (Md.) 463; ] 260, 87 SE 355. 
Wilhelm v. Wilhelm, 4 Md. Ch. 330. 46. 


PARTITION 


is ordinarily improper.®* 


Smith v. Smith, 77 W. Va. 


See cases infra this note. 
Where land had been amicably 
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Real and personal property. Where property to 
be partitioned consists in part of realty and in part 
of personalty,*® the two classes of property may be 
separately partitioned,*® and although one class can- 
not be divided in kind a division may be made of the 
other if it can be done without prejudicing the rights 
of the parties.°° 

[§ 586] 5. Partial Partition—a. In General. 
Where actual division of property to be partitioned 
cannot well or fairly be made among all the parties, 
the share or portion to which one or more of them 
is entitled may be set off to him or them in a proper 
case, and the residue remain undivided among the 
other coowners.°! 

[§ 587] b. Assignment of Part to Several Parties 
in Common. In general a party to a proceeding for 
partition has the right to obtain a segregated allot- 
ment to him in severalty of the property which may 
be found to be his,®? and an incomplete or partial 
partition, setting off his share in common with that 
of another or others without division between them, 
Two or more cotenants 
may, however, at their option, have their separate 
portions allotted to them in common as one pur- 
part;°* and where several have engaged in the pro- 
ceeding as holders of a common interest, the portion 
to which they are collectively entitled may be al- 
lotted to them by the commissioners without further 
an undivided one third of a tract of 
three hundred and sixty acres, and 


four other persons owned the other 
two thirds, and the court held that 


ii Brokaw v. McDougall, 20 Fla. [a] 
38. Wilhelm v. Wilhelm, 4 Md. Ch. 

330. : partition, 
39. Wilhelm v. Wilhelm, supra. 


Waiver of irregularities in division 
or allotment see infra § 621. 

40. See supra §§ 72, 164. 

41. See supra § 156. 

42. Stannard v. Sperry. 56 Conn. 
541, 16 A 261; Hagar v. Wiswall, 10 
Pick. (Mass.) 152; and cases infra 
notes 43-46. But see Custis v. Snead, 
12 Gratt. (53 Va.) 260 (holding that, 
where the property to be divided is 
derived from different sources and 
held by different titles, it is error 
to consider it as a whole and divide 
it as such in the absence of a show- 
ing that the interests of the parties 
will be thereby promoted). 

43. Stannard v. Sperry, 56 Conn. 
541, 16 A 261; Hagar v. Wiswall, 10 
Pick. (Mass.) 152; Smith v. Barber, 
7 Oh. Pt. II 118; Robinson v. Robin- 
son, 24 R. I. 222, 52 A 992. 

Division to be made on basis of 
value see supra § 569. 

44. Prewitt v. Hurt, 178 Ky. 526, 
199 SW 38, and cases supra note 43. 

45. Conn.—Stannard v. Sperry, 56 
Conn. 541, 16 A 261. 

Md.—Claude v. Handy, 83 Md. 225, 
34 A 532. : 

Mass.—Hagar v- Wiswall, 10 Pick. 
152; Buck v. Wolcott, 15 Gray 502. 

N. J.—Hall v. Piddock, 21 N. J. Eq. 
el 


al 
Oh.—Smith v. Barber, 7 Oh. Pt. II 
118. 

N. S.—Archibald v. Handley, 40 N. 
S. 427. 

And see cases supra note 44. 

[a] Division of each part in sev- 
eralty not required.—The law does 
not require that a portion of each 
parcel of land, where the property 
to be partitioned consists of several 
tracts or parcels, should be set off 
in severalty to each party, but only 
that partition shall be so made that 
owners in common shall become own- 
ers in severalty in exact proportion 
in value to their respective interests 
in the common ownership. Stannard 
v. Sperry, 56 Conn. 541, 16 A 261. To 
same effect Claude v. Handy, 83 Md. 
225, 34 A 532; Hall v. Piddock, 21 N. 
-J. Eq. 311. 


| Snead, 12 Gratt. (53 Va.) 260. 


divided between parties claiming ad- 
versely to complainant in a suit for 
it is erroneous to assign 
complainant’s portion exclusively out 
of the separate tract claimed by one 
of such adverse parties, and it should 
be assigned equally out of all. Illi- 
nois Land, etc., Co. v. Bonner, 75 Ill. 
31 


5. 

{b] Tracts separately mortgaged 
to different mortgagees.—Where par- 
tition is to be made of lands, upon 
separate parcels of which separate 
mortgages to different mortgagees 
have been executed, each parcel 
should be partitioned separately and 
independently of the others in order 
to conserve the interests and rights 
of all the parties and mortgagees. 
Cheney v. Ricks, 168 Ill. 538, 48 NE 
75. To same effect Green v. Arnold, 
11 R. I. 364, 28 AmR 466. 


47. Hanlon v. Waterbury, 31 Ind. 
168. § 

48. See supra § 163. 

49. Woodward v. Raum, 3 Cal. 


Unrep. Cas. 734, 31 P 930. 


50. Woodward v. Raum, supra. 
51. Symonds v. Kimball, 3 Mass. 
299; Abbott v. Berry, 46 N. H. 369; 


Poundstone v. Everly, 31 Pa. 11. 

[a] Widow’s life estate in half of 
realty.—Under a _ statute providing 
that the widow of an intestate shall 
have one half of his real estate, in- 
cluding the mansion house and build- 
ings appurtenant thereto, for the 
term of her natural life, such portion 
of the real estate, including the house 
and buildings, may be set off to her 
in a partition proceeding, even 
though the commissioners find that 
the estate cannot be divided among 
all those entitled thereto without 
prejudice. Poundstone v. Everly, 31 


Paid. 

Baldwin v. Foster, 157 Cal. 643, 
108 P 714; Hilgers v. Fannin, (Tex. 
Civ. A.) 294 SW 341; Custis v. Snead, 
12> Gratt. (53 Va.) 260. 

Right to partition in general see 
supra § 48. 

53. Robertson v. Robertson, 2 
Swan (Tenn.) 197; Hilgers v. Fannin, 
(Tex. Civ. A.) 294 SW 341; Custis v. 
Com- 
pare Kerr v. Hooks, Wright (Oh.) 
609, 611 (where complainant owned 


the tract ‘was either to be divided 
into two parts, one-third to com- 
plainants and two-thirds in a tract 
undivided for the other four heirs, 
or into five parts, one hundred and 
twenty acres to the complainant, 
and sixty acres to each of the other 
heirs’’). 

54, Ala.—Letcher v. Allen, 180 
Ala. 254, 60 S 828; Smith v. Hill, 168 
Ala. 317, 52 S 949; Donnor vy. Quarter- 
pan 90 Ala. 164, 8 S 715, 24 AmSR 

Fla.—Shaffer v. Pickard, 77 Fla. 
697, 82 S 232. 

Ind.—Shull v. Kennon, 12 Ind., 34. 

Ky.—Schooling v. Natton, 6 Ky. 
Op. 496. 

Me.—Upham v. Bradley, 17 Me. 423. 

N. H.—Abbott v. Berry, 46 N. H. 
369; Ladd v. Perley, 18 N. H. 395. 

N. J.—Davis v. Palmer, 78 N. J. Eq. 
78, 81 A. 573. 

AE Tra v. Keim, 1 Watts 

Tex.—Hilgers v. Fannin, (Civ. A.) 
294 SW 341; James v. James, (Civ. 
A.) 164 SW = 47. 

W. Va.—Brockman vy. Hargrove, 
103 W. Va. 254, 1837 SE 11; Croston 
v. Male, 56 W. Va. 205, 49 SE 136, 107 
AmSR 918; Casto v. Kintzel, 27 W. 
Va. 750. 

But see Handy v. Leavitt, 3 Edw. 
(N. Y.) 229 (where counsel for four 
infant children, whose parent had 
owned an undivided one fourth of 
property being partitioned, asked 
that a division be made giving one 
fourth to such infants collectively, 
instead of extending the partition 
among them; but ‘‘the Vice-Chancel- 
lor considered that the partition 
should be thorough, so as to give 
to each child his individual share and 
not leave an entire fourth amongst 


them collectively; and it was so 
decreed’), 
[a] In other words, for the pur- 


pose of partition they may elect to 
consider their several rights as ten- 
ants in common as an undivided share 
belonging to all of them for the pur- 
pose of having partition between 
themselves and the other tenants in 
common. Upham vy. Bradley, 17 Me. 


423. 
[b] It is not only right but prop: 
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subdivision,®® at least where such subdivision is not 
requested.°® Similarly, where a division into sep- 
arate purparts and the allotment of one to each ten- 
ant would be inexpedient or would be prejudicial to 
the parties or some of them, a portion may be allot- 
ted to two or more in common and left unsubdi- 
vided.°* 

[§ 588] 6. Effect of Attempted Voluntary Parti- 
tion. Where some or all of the owners of property 
have theretofore voluntarily attempted to partition 
it,>* commissioners appointed to divide and allot the 
property should ordinarily respect the attempted vol- 
untary partition and give effect to it, so far as can 
be done without prejudicing the rights of any par- 
ty;°® but where the voluntary division, if given ef- 
fect, would result in an improper partition, it can- 
not be followed,®°® and the mere fact that the parties 
are of opinion that a particular mode of division 
would be for their best interests does not authorize 
the commissioners to depart from their duty as fixed 
by law.®? 

[§ 589] G. Report or Return—1l. In General. It 
being the duty of commissioners in partition to make 
a report or return of their proceedings,®? an order of 
appointment which directs them to make conveyances 
in accordance with their division and allotment is 
premature.** The report must ordinarily be made 
to the court by which the commissioners were ap- 
pointed.®* 

[§ 590] 2. Time. When the time within which a 
report or return of commissioners to make parti- 
tion is prescribed by statute,°°-®* the commissioners 
should ordinarily comply therewith;®* but some such 
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_ they were duly sworn is ordinarily sufficient.7° 


[§§ 587-593 


statutory provisions have been held to be directory 
rather than mandatory,*®* and where it does not ap- 
pear that-any substantial rights are prejudiced, a de- 
lay beyond the prescribed period will not nullify the 
report.®°® 

[§ 591] 8. Form and Contents—a. In General. 
The report of commissioners appointed: io make par- 
tition must ordinarily be in writing.”° Generally 
speaking, it should state what the- commissioners 
have done;71 and in so doing it should be free from 
uncertainty or ambiguity.7? The report should not 
contain statements of exceptions taken by the parties 
to the commissioners’ ruling on questions of law or 
the admission of evidence.’ 

[§ 592] b. Oath. Where commissioners to make 
partition are required to take an oath for the dis- 
charge of their duties,’* a recital in their report that 
The 
report need not show that the commissioners were 
sworn where the taking of the oath appears else- 
where in the record.*® 

[§ 593] c. Notice. Where notice of the fioatiag 
or execution of their commission is required to be 
given by commissioners to make partition,’ there is 
authority for the rule that the report need not show 
that notice was given,’® and that it will be presumed 
that the duties of the commissioners in such regard 
were properly performed,’® although the contrary 
may be shown;®° but in other jurisdictions the rule 
is that the fact that notice was given should appear 
from the return,*t and that, where the return does 
not show the giving of notice, it will be presumed 
that none was given.®? 


er that the court and commissioners 
should comply with the request of 
parties who desire their several in- 
terests thrown together in one par- 
cel, and so allotted. Schooling v. 
Natton, 6 Ky. Op. 496. To same effect 
James v. James, (Tex. Civ. A.) 164 


SW 47. ; 

55. Md.—Gittings v. Worthington, 
67 Md. 139, 9 A 228. ‘ 

Mich.—Page v. Webster, 8 Mich. 
263, 77 AmD 446. 

M 138 Mo. 599, 39 
Sw 451. 

Tex.—Shiner v. Shiner, 14 Tex. 


Civ. A. 489, 40 SW 439 [reh den 15 
Tex. Civ. A. 666, 40 SW 439]. 

Va.—Phillips v. Dulany, 114 Va. 
681, 77 SE 449. 

[a] In Louisiana, where some of 
the heirs among whom property is to 
be divided inherit by representation, 
the partition should be made -by 
roots, and the share of such heirs, 
equal to the share of the person rep- 
resented, should be allotted to them 
collectively, not severally. Kaffie v. 
Wilson, 130 La. 350, 57 S 1001. 

56. Eddie v. Eddie, 138 Mo. 599, 
39 SW 451; Phillips v. Dulany, 114 
Va. 681, 77 SE 449. 

-ja] Refusal of offer to subdivide. 
—Where commissioners laid off the 
shares of two parties together, and 
such parties refused to accept the 
court’s offer to have the lot subdi- 
vided between them, they cannot be 
heard to object to the allotment as 


made. Phillips v. Dulany, 114 Va. 
681, 77 SE 449. 

57. Cal.—Baldwin v. Foster, 157 
OCalmorss 108 Py 714" 

Mass.—Thayer v. Thayer, 7 Pick. 


209. See Gordon v. Pearson, 1 Mass. 
323 (apparently applying the prin- 
ciple stated in the text). 
Minn.—Howe v. Spalding, 50 Minn. 
157, 52 NW 527. 
Miss.—Paddock v. Shields, 57 Miss. 
3 


40. 
N. H.—Abbott v. Berry, 46 N. H. 
369. 


Mag gaan v. Hughes, 55 Tex. 
Va.—Cox v. 


(55 Va.) 82. eee 


W. Va.—Croston v. Male, 56 W. Va. 
205, 49 SE 136, 107 AmSR 918. 


MeMullin, 


58. See supra §§ 2-46. 

59. Betts v Ward, 196 Ala. 248, 72 
S 110; Campau v. Campau, 19 Mich. 
116. See McDonald v. Donaldson, 47 


Fed. 765 (where effect was given to a 
prior attempted voluntary partition). 

[a] Rule applied.—When one of 
several heirs files a bill for a parti- 
tion against the others, who had at- 
tempted a voluntary partition of the 
whole estate among themselves, ex- 
cluding complainant, each of the 
shares made by such voluntary par- 
tition may be made, so far as prac- 
ticable, to contribute like and equal 
proportions to the share of complain- 


ang Campau v. Campau, 19 Mich. 
60. Burdett v. Norwood, 15 Lea 


(Tenn.) 491. 


61. Burdett,v. Norwood, supra. 
62. See supra § 560. 
joo Rice v. Rice, 10 B. Mon. (Ky.) 


64. Bryant v. Stearns, 16 Ala. 302: 
Van Riper v. Berdan, 14 N. J. L. 132. 

[a] If made to different judges 
than those by whom the commission- 
ers were appointed, either the report 
or the order made thereon should 
show the reason therefor, as the 
death, resignation, or removal of one 
of the judges, in consequence of 
which others were appointed or asso- 
ciated with those remaining. Van 
Riper v. Berdan, 14 N. J. L. 132. 

65-66. See statutory. provisions. 

67%. Sligheyve, Sligh, 38S: iGo i. 1765 

68. English v. Poole, 31 Ga. A. 581, 
121 SE 589. 

69. English v: Poole, supra. 

70. Dalton v. Dalton, 184 Iowa 
391, 168 NW 884. 4 

Signature and seal see infra § 599. 

71. Hathaway v. Persons Un- 


(known, 32 Me. 136; Field v. Leiter, 16 


We 1, 90 P' 378, 92 P 622, 125,AmSR 
ie 
eae matters see infra §§ 592-— 


72. Christy’s App., 110-Pa. 538, 5 
A 205. 

iS: Hall v. Hall, 152 Mass. 136, 25 
NE 84. .- 

74. Seé supra § 556 


oone Symonds vy. Kimball, 3 Mass. 


76. Tabler v. Wiseman, 1 Oh. Dec. 
(Reprint) 497, 10 WestLJ 207; Wil- 
liamson v. Swindle, 16 S. C. Eq. 67. 

{a] Taking the oath may be made 
to appear either by the report of the 
commissioners or by the certificate 
of the officer administering the oath, 
or by the return of the sheriff, either 
method being sufficient. Tabler v. 
Wiseman, 1 Oh. Dec. (Reprint) 497, 10 
WestLJ 207. 

{b] Ordinarily the oath is in- 
dorsed on the writ or commission, 
and it is the most satisfactory evi- 
dence of the court that the commis- 
sioners were duly sworn. Williamson 
v. Swindle, 16 S. C. Eq. 67. 

77. See supra § 566. 

78. English v. Poole, 31 Ga. A. 
581, 121 SE 589; .Ewing v. Houston, 
4 Dall. (Pa.) 67, 1 L. ed. 744. 

79. English v. Poole, 31 Ga. A. 581, 
121 SE 589; Welch’s App., 126 Pa. 
BOG, ee. 623; In re Ragan, 7 Watts 
(Pa.) 438. To same effect Ewing v. 
Pouston, 47 Dalle (Pa) On te lueed 

Presumptions see infra § 615. 
503 In re Ragan, ts Watts (Pa.) 

Evidence see infra §§ 616-618. 

81. Ware v. Hunnewell, 20 Me. 


291; Stallings v. Stallings, 22 Md. 41; 
Symonds v. iad, 3 Mass. 299; 
Robertson Cons. Land Co. v. Paull, 


pele Va. 249, 59 SE toss, 15 AnnCas 
82. Robertson Cons. Land Co. v. 
Paull, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 593-597] 


Sufficiency of showing. While it has been held 
that a report showing merely that the commissioners 
gave due or reasonable notice, without stating what 
notice was given, is sufficient,®* at least where there 
is no contention that the required notice was not 
given,’* the better rule would seem to be that such 
showing, is insufficient,8> and that the report should 
set out affirmatively what the notice was,°° and how*? 
and to whom it was given, in order that the court 
may ascertain whether the notice was proper and suf- 
ficient.°® 

[§ 594] d. Proceedings. The report of the com- 
missioners should show either that they went upon 
the property to be divided and inspected it,®° or that 
they had such personal knowledge of it as to render 
an examination unnecessary;?! and it should show 
affirmatively that all the commissioners were pres- 
ent to hear and deliberate upon the division and 
allotment,®? although in some jurisdictions it will 
be assumed, in the absence of any contrary showing, 
that all of them joined in the deliberations.®* It has 
been held that compliance with a statute requiring 
surveyors and chain earriers to be sworn prior to 
making a survey®* need not appear upon the face 
of the report,®® it being presumed that the commis- 
sioners have discharged their duties in that respect 
unless the contrary appears.°® 

Where a dower interest exists, the report must 
show that it was ascertained and set off by the com- 
missioners before partition of the property.°? 

[§ 595] e. Evidence and Grounds for Conclusions. 
In some jurisdictions, the rule is that commissioners 
appointed to make partition should return to the 
court the testimony on which they acted, if any has 
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: [47 C.J.] 505 
been taken by them,®* and set out their findings of 
fact;°® and that a report stating merely the con- 
clusions of the commissioners should not be re- 
ceived.1 By the authorities, however, it has been 
held unnecessary to report evidentiary facts, in the 
absence of any statute so requiring.” 

[§ 596] f. Valuation of Property. It has been 
held that commissioners appointed to partition prop- 
erty must set forth in their report the value, in mon- 
ey, of such property,? and of each share or purpart - 
as divided by them,‘ in order that the court may de- 
termine whether the division is fair and proportion- 
ate to the interests of the respective parties;> but 
there is authority for the contrary rule that no re- 
port of the value of any of the proceeds is neces- 
sary.° 

[§ 597] g. Description of Property and Shares. 
The report of commissioners appointed to make par- 
tition of real estate must describe the property to be 
divided,’ and the specific tracts or purparts allotted 
to each of the parties,® in such manner that they can 
be identified therefrom.® If the description does not 
conform to that in the petition or bill, the report can- 
not be accepted.+° 

Sufficiency of description. A description in the 
commissioners’ report of the shares or purparts ere- 
ated and allotted by them is sufficiently certain if it 
is capable of being reduced to certainty by a sur- 
vey;'? and so the designation of a regular tract of 
specific area, adjoining on one side a given line and 
contained between two others,!? or a description by 
metes and bounds,?® is sufficient. The report need 
not state the county in which land is located, if it 
otherwise sufficiently appears from the record.!4 


te Symonds v. Kimball, 3 Mass. 
[a] In Maryland (1) it has been 


held, under Act (1820) ¢c 191 § 51, pro- 
viding that a statement that due no- 
tice was given according to law shall 
be prima facie evidence of the same, 
that a report stating only that “rea- 
sonable notice’ was given is insuf- 
ficient; and that it should state ei- 
ther that at least thirty days’ notice 
(the period required by statute) was 
Ziven, or due notice according to 
law, “which is the same thing sub- 
stantially.” Cecil v. Dorsey, 1 Md. 
Che 220. (2) But in a later case, 
when the commissioners’ report stat- 
ed “that after having given due no- 
tice, according to law, to the par- 
ties,” ete; the court said: » “What 
notice was given does not appear; 
and at most, the return only shows 
that such a notice was given as the 
commissioners thought was_ suffi- 
cient to satisfy the terms of the Act. 


That, in our opinion, was not suf- 
ficient.” The decision in Cecil v. 
Dorsey, supra, was not referred to. 


Stallings v. Stallings, 22 Md. 41, 46. 
(3) Still later, however, a return re- 
citing that the commissioners gave 
“due notice to the parties of the time 
and place of our meeting’’ was held 
sufficient under the _ statute, the 
court reviewing Cecil v. Dorsey, and 
Stallings v. Stallings, supra, dis- 
tinguishing the former on the ground 
that -the report in that case only 
showed that “reasonable” notice had 
been given, and saying as to the latter 
that what the court meant was only 
that the better practice required the 
commissioners to state what notice 
was given. Basford vy. Cranford, 125 
Midi b, oO 98 AG 295: 


84. Basford v. Cranford, supra. 

85. Hathaway v. Persons Un- 
known, 32 Me: 136; and cases infra 
notes 86-88. 

86. Hathaway v. Persons’ Un- 


known, supra, Stallings v. Stallings, 
22 Md. 41. Compare Basford v. Cran- 
ford, 125 Md. 15,22, 93 A 295 (where 


é 


& 


it was said: “What the Court meant 
in Stallings v. Stallings, supra, was 
that the better practice required the 
commissioners to. state definitely 
what notice was given, and in that 
view we entirely concur’’). 

87. Ware v. Hunnewell, 20 Me. 291; 
Stallings v. Stallings, 22 Ma. 41. 

88. Hathaway v. Persons Un- 
known, 32 Me. 136; Ware v. Hunne- 
well, 20 Me. 291. 


89. See cases supra notes 85-88. 
90. Knapp v. Gass, 63 Ill. 492; 
Tibbs v. Allen, 27 Ill. 119. 


Duty to inspect see supra § 564. 
91. Knapp v. Gass, 63 Ill. 492; 
Tibbs: v. “Allen,-27 Til.’ £19. 


92. Underhill v. Jackson, 1 Barb. 
Ch. (N. Y¥.) 73; Townsend v. Hazard, 
eRe DL. 43.62 

All commissioners must act see 
supra § 559. 

93; Cole: ve” Hall). 2 Ral” (CN .22Y3) 
625; Kane v. Parker, 4 Wis. 1238. 


94. Survey see supra § 563. 


95. Bryant v. Stearns, 16 Ala. 302. 
96. Bryant v. Stearns, supra. 
hae Stallings v. Stallings, 22 Md. 


Dower interests see supra § 584. 
98. Brokaw v. McDougall, 20 Fla. 


212; Pipkin v. Pipkin, 120 N. C. 161, 
26 SE 697; Leclair v. Pepin, 8 Que. 
Hadid aba liye 


[a] Time of filing.—The filing of 
exhibits and documents by the com- 
missioner in support of his report at 
the time of the hearing of tthe motion 
to homologate the report is sufficient, 
especially when the parties have been 
previously required by him to place 
in his hands all the documents and 
objections which they wish to file. 
Leclair v. Pepin, 8 Que. Pr. 112. 

Power and duty to hear evidence 
see supra § 566. 

99. Pipkin v. Pipkin, 120 N. C. 161, 
26 SE 697. 

1. Pipkin v. Pipkin, supra. 

2. Robbins. v. Hobart, 133 Minn. 
49, 157 NW 908; Wamsley v. Mill 
Creek Coal, ete., Co., 56 W: Va. 296, 
49 SE 141. 


3. Brokaw v.. McDougall, 20 Fla. 
; Cecil v. Dorsey, 1 Md. Ch. 223. 
4. Brokaw v. McDougall, 20 Fla. 
; Cecil v. Dorsey, 1 Md. Ch. 223. 
a See cases supra notes 3, 4. 
McClanahan v. Hockman, 96 
var 392, 31 SE 516; Wamsley v. Mill 
Creek Coal, etc., Co., 56 W. Va. 296, 
49 SE 141. 
7. Harrington v. Barton, 11 Vt. 31. 
8. Dalton v. Dalton, 184 Iowa 391, 
168 NW 884; Harrington v. Barton, 
Ie Vi. st. 
9. Christy’s App., 110) Pa. 5385.5 1A: 


205; Harrington v. Barton, Tivit. 31: 
{a] . Reference to petition insuffi- 
cient.—A report of commissioners 


which states that they have made a 
division of the lots described in the 
petition, and that they allot to one 
party a parcel described in the re- 
port by metes and bounds, and to 
the other party ‘‘the remainder of the 
lands described in the said petition,” 

is defective; the commissioners must 
set forth specifically what is allot- 
ted to each one of the parties, and 
not describe the purparts by refer- 
ence to the petition. Harrington v. 
Barton 1levitesie 


10. Counce v. Studley, 75 Me. 47. 

11. Boyd v. Doty, 8 Ind. 370; Bur- 
ton v. McGuire, (Tex. Civ. A.) 3 SW 
(2d) 576. 


12, Boydliv., Dotya-6 ands ii0: 

[a] TIllustration.—A report allot- 
ting to one of the parties forty-five 
acres at the west end of the tract to 
be partitioned, being a piece of equal 
width from the south to the north 
boundary of such tract, and to anoth- 
er party forty-five acres next adjoin- 
ing on the east, and to other parties 
similar tracts of specified areas each 
described as lying east of the pre- 
ceding one, is sufficiently certain and 
clearly defines the boundaries of the 
several shares. Boyd v. Doty, 8 Ind. 


370. 

13. Hata v. Cherry, 150 Ky. 318, 
150 SW 361. 

14. Rowe v. Henderson Naval 


Stores Co., 143 Ga. 756, 85 SE 917. 


506 [47 C.2.] ° 

Maps or plats!® and field notes!® should accompa- 
ny the commissioners’ report when necessary to des- 
ignate the shares or purparts. A plat need not be 
drawn in true proportion or give a correct represen- 
tation of the shapes of the tracts delineated upon it, 
provided the courses and distances are accurately 
given.1? 

[§ 598] h. Allotment or Distribution of Shares. 
A report of commissioners appointed to make par- 
‘tition stating that they have allotted the purparts of 
the property to the respective parties shows a suf- 
ficient compliance with an order directing them to 
assign and deliver the purparts.1® An allotment of 
a share to a person not living renders the report in- 
valid.t® 

Partial partition. Where the commissioners make 
partial partition only and award shares in common to 
several parties,?° facts justifying a departure from 
the general rule should be disclosed by the report, 
to enable the court to judge whether the interests 
of any of the parties would be injuriously affected.*+ 

[§ 599] i. Signature and Seal. The report of 
commissioners appointed to make partition must be 
signed by some or all of them,?? and in some juris- 
dictions they are required by statute to attach their 
seals.23 Some statutes providing for seals have been 
held to be merely directory, however,”* in which case 
the absence of a seal does not vitiate the report.?° 

[§ 600] j. Verification. Verification of their re- 
port by commissioners appointed to make partition 
is unnecessary”® unless required by statute.?* 

[§ 601] 4. Joinder or Concurrence of Commission- 
ers.28 Unless otherwise provided by statute,?° it is 
not necessary that all the commissioners appointed to 

15. Dalton v. Dalton, 184 Iowa 


391, 168 NW 884; Mansfield v. Olsen, | 53. 
(Miss.) 4S 545; Wentworth v. Went- 
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o 


N. H.—Odiorne v. Seavey, 4 N. H. 
N. C.—Thompson v. Shemwell, 


[§§ 597-603 


make partition shall join in the report,?® and it is 
sufficient that a majority do so.*4. When the report 
is not signed by all the commissioners, however, it 
should state the reason for the failure of the others. 
to join in it.?? 

[§ 602] 5. Filing and Recordation. In the ab- 
sence of statute, recordation of a report of commis- 
sioners appointed to make partition is not required.** 


‘Where the statute requires the report to be filed and 


recorded,?* failure to comply therewith renders the 
partition ineffectual,?> and a filing and recording 
many years after the report is made adds nothing 
to the force or effect of the.proceedings;*° but the 
recordation of a partition deed describing the sev- 
eral purparts is a sufficient compliance with the stat- 
ute.37 

[§ 603] 6. Construction. In general, a report of 
commissioners appointed to make partition will be so 
construed, if possible, as to give effeet to their plain 
intention,?* even though it appears therein only by 
way of recital.?® 

Description of property and shares. The report 
cannot receive a more favorable construction, with 
respect to the property partitioned and the shares 
or purparts allotted, than if it were the language of 
the grantor in a deed.*® Ordinarily the report will 
be construed to include all the property described in 
the petition or bill,#1 and a report specifying an ap- 
proximate quantity will not be construed to omit part 
of the property from the partition because the 
amount of the property is in fact greater than that 
specified, where nothing else leading to such con- 
struction appears;*? but where a description of real 
estate by metes and bounds does not inelude the 


38. Blake v. Clark, 6 Me. 436. 
39. Blake v. Clark, supra. 
48 Me. 


93 40. Munroe y. Stickney, 


worth, (Tex. Civ. A.) 142 SW 141. 

16. Mansfield v. Olsen, (Miss.) 4 
S 545; Wentworth v. Wentworth, 
(Tex. Civ. A.) 142 SW 141. 

[a] Where reference to public 
records and the description do not 
make certain the several shares, a 
field book and map should accompany 
the report of the commissioners. 
Mansfield v. Olsen, (Miss.) 4 S 545 


17. Koehler v. Klein, 128 Ill. 396, 
21 NE 574. 
18. Ewing v. Houston, 4 Dall. 


(Pa.) 67,1 L. ed. 744. 


19. Wass v. Buckman, 38 Me. 356. 

20. See supra §§ 586, 587. 

21. Custis v. Snead, 12 Gratt. (53 
Va.) 260. 

22. Dalton v. Dalton, 184 Iowa 


391, 168 NW 884. 

Joinder or concurrence of commis- 
sioners see infra § 601. 

23. See statutory provisions. 

24. Bledsoe v. Wiley, 7 Humphr. 
(Tenn.) 507. 


25. Bledsoe v. Wiley, supra. 

26. Herndon y. Crawford, 41 Tex. 
267. 

27. See statutory provisions. 

28. Number required to act see 


supra § 559. 

29. See statutory provisions. 

[a]. In South Carolina, under the 
act of 1748, which authorizes the is- 
suing of a writ to be directed to five 
persons, who shall make partition, 
and who shall make a return of the 
writ under their hands and seal, and 
which does not authorize a majority 
of the five persons to do such acts, a 
return made by less than five is in- 
sufficient and should be _ rejected. 
Zinn v. Prior; 3 S.C. Li. 482. 

30. Mich.—Simpson _v. 
59 Mich. 71, 26 NW 285. 

Minn.—Robbins .v. Hobart, 
Minn. 49, 157 NW 908. 


Simpson, 


133 


N. C. 222. 

Oh.—Nichols v. Balser, 1 Oh. Cir. 
Ct. 47, 1 Oh. Cir. Dec. 29. 
‘i ie I.— Townsend y. Hazard, 9 Re I. 
36. 

Wis.—Kane v. Parker, 4 Wis. 123. 
31. Minn.—Robbins v. Hobart, 133 
Minn. 49, 157 NW 908. 

ING EL, — Odiorne vy. Seavey, 4 N. H. 


53. 
Ege om es v. Shemwell, 93 
Oh. Nichols Va Balser, 2 sOhs oir: 
Co AT. Oh Cir, Decwn2o: 
R. I—Townsend v. Hazard, 9'R. I. 


436. 
32. Underhill v. Jackson, 1 Barb. 
RONG aay) haute: 
ean Arena vy. Davis, 49 N. C. 
fal A statute requiring the report 


to be “enrolled” is satisfied by plac- 
ing it among the records or rolls of 
the office of the clerk of the court, 
and does not require the report to be 


Peco ge. Archibald v. Davis, 49 N. 
"34. See statutory provisions. 


35. Adams v. Adams, 
A.) 191 SW 717 (semble). 

36. Adams v. Adams, supra. 

{a] Fifty years.—Where commis- 
sioners appointed to make partition 
made a report of their division and 
allotment to the court, which report 
was not recorded in the minutes of 
the court as the law at that time di- 
rected, the fact that the report was 
filed and recorded nearly fifty years 
later under what was termed a nunc 
pro tunc order, secured during va- 
cation by one of the parties without 
notice to the adverse party, does not 
add any legal force to the partition 
proceedings. Adams v. Adams, (Tex. 
Civ. A.) 191 SW 717. 

37. Barnhardt v. Smith, (Va.) 142 
SE 424. 


(Tex. Civ. 


458. 

Construction of deeds see Deeds §§ 
195-480. 

41. Mott v. Eno, 97 App. Div. 580, 
90 NYS 608 [rev on other grounds 
181 N. Y. 346, 74 NE 229]; and cases 
infra note 42, 

[a] Fee in abutting street.—In an 
action to partition property described 
in the complaint as including the fee 
interest of the street abutting the 
property, where the commissioners 
reported that they had complied with 
the directions of the court, and al- 
lotted to the respective parties the 
shares or purparts of such abutting 
property, a finding is warranted that 
the fee of the street was included 
with the abutting property. Mott v. 
Kno, 97 App. Div. 580, 90 NYS 608 
[rev on other grounds 181 N. Y. 346, 
74 NE 229]. 

42. Burger v. Schnaus, 61 Ind. A. 
614, 112 NE 246; Witham v. Cutts, 4 
Me. 31. 

[a] Rule applied.i—Where com- 
missioners partitioned a tract of land, 
described in the petition as contain- 
ing eighty acres more or less, by as- 
signing to one party, who was en- 
titled to an undivided two-sevenths 
interest, twenty-four and a half 
acres on the west end of the tract, 
and to the other party, who was en- 
titled to an undivided five-sevenths 
interest, fifty-five and a half acres 
more or less, and the tract was dis- 
covered by survey to contain eighty- 
two and four-tenths acres, there is 
no justification for the contention 
that only eighty acres were parti- 
tioned by the commissioners, and the 
report shows that the commissioners 
intended to divide the whole tract. 
Burger v. Schnaus, 61 Ind. A. 614, 
112 NE 246. To same effect Witham 
v. Cutts, 4 Me, 31. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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whole of the tract, the balance must be regarded as 
undivided.#? An allotment of a water privilege, 
without qualification, entitles the allottee to the en- 
tire privilege, and not merely to such use as is being 
made at the time of the partition;** and an allot- 
ment of a mill carries with it the lands covered by 


the mill and its appendages, together with the vari- , 


ous easements necessary to its full and perfect en- 
joyment.*® 

Right of way. A report creating and allotting a 
passageway over one tract or purpart of land to or 
from another is not to be construed as giving to the 
allottee the fee in such passageway, but only an ease- 
ment or right of way.*® 

Estate or interest allotted. Where a decree order- 
ing partition adjudges the right of a party to be a 
life estate in a specified proportion of the property, 
a report of commissioners which allots to such party 
such proportion of the property to be divided will be 
construed as giving him only a life interest therein, 
where no contrary intention appears.*’ Allotment to 
a husband and wife of a purpart of property to which 
the wife is entitled confers upon the husband no right 
other than that which he can assert as husband.*§ 

[§ 604] 7. Operation and Effect. A report of 
commissioners appointed to make partition is not 
final,#® and may be set aside by the court.®°® Accord- 
ing to some authorities, the report is to be regarded 
merely as a recommendation or suggestion to the 
court as to the division and allotment of the proper- 
ty,°! and may be followed or disregarded®? in whole 
or in part.®* In the view of other authorities, how- 
ever, the commissioners’ report has the force of a 
verdict rendered by a jury in a law action,°* or an 
award of arbitrators,°° and it should not be disturbed 
or interfered with by the court, except on grounds 
similar to those on which a verdict would be set aside 
and a new trial granted,°® especially where the com- 
missioners have been selected by the parties.>” 

Before confirmation®® the commissioners’ report, 
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whether regarded as advisory only or of greater 
force, does not ex proprio vigore establish the rights 
of the respective parties to the purparts allotted to 
them,®® except where it is given such force by stat- 
ute,°®% and where the report is not confirmed the 
property remains undivided,®® although where the 
parties acquiesce in the division and allotment, mak- 
ing it their own, and go into possession of the sev- 
eral purparts, the division will not be disturbed, in 
the absence of any showing that the allotment was 
unjust.® 

Inclusion of unauthorized matters. A proper par- 
tition which is in conformity with the order direct- 
ing it to be made is not invalidated or otherwise af- 
fected by additional and unauthorized proceedings of 
the commissioners,®* and portions of a report rel- 
ative to matters which the commissioners had no au- 
thority to decide may properly be disregarded.®* 

[§ 605] H. Objections and Exceptions to Report 
—l. Necessity. A report of commissioners ap- 
pointed to make partition which is sufficient on its 
face will ordinarily not be disturbed if no objection 
to it is made,®°* and errors of law or fact must be 
called to the court’s attention by objections or excep- 
tions®> seasonably mage.®® 

[§ 606] 2. Who May Take. In general, any party 
to the proceedings, who is affected by a division or 
allotment of property made by commissioners ap- 
pointed for the purpose, may object to their report.®? 
Thus, the holder of a mortgage given by one of the 
owners before partition may object to confirmation 
of the report where the purpart allotted to his mort- . 
gagor is less than that to which such mortgagor is 
entitled and is of insufficient value to secure the 
mortgage debt;°* and one to whom a part of the 
property had been conveyed by one of the common 
owners may object to the allotment made to his gran- 
tor.°® One entitled only to a life estate has an equal 
right with the other parties to object to the report.*° 
There is nothing to prevent a party from objecting 


43. Jones v. Carroll, 5 Thomps. & 
CGN. ¥.)” 631 


44, Munroe v. Gates, 42 Me. 178. 
se Munroe vy. Stickney, 48 Me. 

46. Wayland v. Browning, 82 SW 
234, 26 KyL 485. 


Right to create easements and 
servitudes see supra § 571. 

47. Lovenberg v. Mellen, (Tex. 
Civ. A.) 144 SW 317. 

48. Shepherd v. Sharp, 10 Ky. Op. 
885, 1 KyL 418; Wright v. Johnson, 
108 Va. 855, 62 SE 948; Bolling v. 
Teel, 76 Va. 487. 

49. Ransom v. High, 37 W. Va. 
838, 17 SE 413, 38 AmSR 67. 

50. Riggs v. Dickinson, 3 Ill. 4387, 
35 AmD 118. 

AY tah aoe aside report see 

51. MacDonald y. Bernal, 
A. 431, 167 P 902; Morris v. 
183 Ky. 780, 210 SW 668. 

52. MacDonald v. Bernal, 
AL 4315 167 P 9023... Morris: v. 
183 Ky. 780, 210 SW 668. 

53. Morris v. Daniel, supra. 

54 Ala.—Smith v. Hill, 180 Ala. 
T4260 78257, 

Conn.—Stannard v. Sperry, 56 Conn. 
541, 16 A 261. 

Ind.—Lucas v. Peters, 45 Ind. 313. 

N. Y.—Livingston v. Clarkson, 4 
Edw. 596. 

Wyo.—Field v. Leiter, 16 Wyo. 1, 
90 P 378, 92 P 622, 125 AmSR 997. 

Contra Hay v. Estell, 19 N. J. Eq. 
133. 

Operation and effect of verdict of 
jury see Trial [38 Cyc 1901-1903]. 


infra § 


34 Cal. 
Daniel, 


34 Cal. 
Daniel, 


55. Smith v. Hall, 180 Ala. 14, 60 
S 57; Hall v. ‘Hall, 152 Mass. 136, 25 
NE 84. 


g 


Operation and effect of arbitrators’ 
award see Arbitration and Award § 
389 et seq. 

56. Stannard v. Sperry, 56 Conn. 
541, 16 A 261; Lucas v. Peters, 45 Ind. 


313; Livingston v. Clarkson, 4 Edw. 
CN. Y.) 596. 

Grounds for new trial see New Tri- 
al §§ 27-243. 


Grounds of objection to report see 
infra §§ 609-613. 

57. Livingston v. Clarkson, 4 Edw. 
(N. Y.) 596; Field v. Leiter, 16 Wyo. 
1, 90 P 378, 92 P 622, 125 AmSR 997. 

Nomination or selection by parties 
see supra § 555. 
anes Confirmation see infra §§ 622— 

59. Christy v. Spring Valley Wa- 
tey Works, 97 Cal. 21, 31 P1110; Mor- 
ris v. Daniel, 183 Ky. 780, 210 SW 
668; Calhoun v. Rail, 26 Miss. 414. 
Compare Bridge v. Snead, (Va.) 145 
SE 338 (holding that a report, never 
filed, made by commissioners whose 
appointments were revoked, has no 
place in the record on appeal from 
the decree in a partition action). 

[a] No easement is acquired by 
the mere filing of a commissioners’ 
report which divides real estate into 
lots or tracts and allots them among 
the parties, and which designates and 
describes a passway over one of such 
tracts to and from another. Morris v. 
Daniel, 183 Ky. 780, 210 SW 668. 

5914. See statutory provisions. 

[a] In Louisiana, under the pro- 
visions of the civil code, the parties 
are entitled to have distribution made 
of funds to be partitioned, and to re- 
ceive delivery of title papers of prop- 
erty allotted to them respectively, 
and it is the duty of the officer 


charged with making the partition to 
distribute such funds and to deliver 
such title papers without delaying 
until the partition is homologated. 
hori cate cl Succ., 158 La. 10938, 105 

76. 

Report becoming final in absence of 
objections needs no confirmation see 
infra § 622. 

60. Morris v. Daniel, 183 Ky. 780, 
210 SW 668. 

61. Caudill v. Caudill, 7 SW 545, 
9 KyL 904. 

Voluntary partition see supra §§ 


2-46. 
62. Allen v. Hall, 50 Me. 253. 
63. Allen v. Hall, supra. 

64. Lake v. Jarrett, 12 Ind. 395. 

Failure to object as waiver see in- 
fra § 621. - 
az ah Smith v. Hill, 180 Ala. 14, 60 

66. Time for making objection see 
infra § 607. 

67. See cases infra notes 68-71. 

68. McKenzie v. Miller, 35 Ida. 
354, 206 P 505. 

69. Holbrooks v. Mineral Dev. Co., 
201 Ky. 687, 258 SW 109. 

[a] In partition proceedings 
brought by a subsequent grantee, to 
which the original grantee of the 
common owner was made a party for 
the purpose of having any deficit in 
value adjudged against him as dam- 
ages, such original grantee may ob- 
ject that the purpart allotted to his 
grantor is not of the full value to 
which such grantor is entitled. Hol- 
brooks v. Mineral Dev. Co., 201 Ky. 
687, 258 SW 109. 

Allotment of tract previously con- 
veyed see supra § 581. 

70. Inre Sanders, 41 Pa. Super. 77. 
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to a report which is in his favor.74 A party not 
affected by a claimed irregularity, however, has no 
right to object to 1t.7? 

[§ 607] 3. Time.7* Objections and exceptions to 
the report of commissioners appointed to make par- 
tition must be made before the report is confirmed, ** 
unless additional time is given by statute;*® and 
parties knowing that a report is about to be filed and 
acted upon by the court must either keep themselves 
informed of developments, so that objections may be 
made at the proper time,‘® or object to any consid- 
eration of the report until they have had opportunity 
to examine it for the purpose of protecting their in- 
terests.77 Where the time within which objections 
may be made is preseribed by statute, an objection 
after such period has expired comes too late;‘* but 
when objection has been made in time it may be 
amended after the expiration of the statutory peri- 
od,‘® and it would seem that upon good cause shown 
the time for filing objections may be extended.*° 

[§ 608] 4. Form and Contents. In some jurisdic- 
tions the manner in which a report of commissioners 
appointed to make partition may be attacked is pre- 
seribed by statute.81 In the absence of statute, it 
has been held that the correct .practice is to move to 
suppress the report,*? and that exceptions to the 
report are not the proper mode of presenting objec- 
tions thereto.8* Objections need not be sworn to,** 
unless it is so required by statute:*® 

[§ 609] 5. Grounds—a. In General. Broadly 
speaking, any material error, irregularity, or omis- 
sion in proceedings of commissioners appointed to 
make partition is ground for refusal to receive their 
report, or for setting it aside,*® whether such irreg- 
ularity appears upon the face of the report or not.$7 


71. Shumate y. Chenault, 108 Ga./C. 644, 64 SE 761. 
ABStoo SB) OOL. [a] 
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Amendment of general objec- 
tion by stating grounds.—Where a|NE 84; 


[§§ 606-611 


Thus a mistake as to the property to be partitioned,** 
or as to its location and boundaries,®® justifies set- 
ting aside the report. The matters upon which ob- 
jections may be grounded are limited, however, to 
those resulting in an unjust or unequitable parti- 
tion;®° and so a report will not be refused or set 
aside on the ground that interested persons were 
not made parties to the proceedings where the record 
does not disclose any interest in them,®+ nor on the 
ground that the property described in the report is 
different from that deseribed in the order for parti- 
tion, where the order misdescribed the property and 
was afterward corrected and the commissioners in 
fact examined the right property,°? nor on any other 
ground when no injury is-shown to have resulted 
therefrom.®? 

Second report. Where a report hag been set aside 
and a new report filed, objection may be made there- 
to on any proper ground, °4 unless otherwise provided 
by statute.®® 

Upon appeal from the confirmation of a report of 
commissioners, the report is open to every objection 
which could have been made to it in the court be- 
low.°® 

[§ 610] b. Qualifications of Commissioners.°* 
The incompetency of one or more of the commission- 
ers appointed to make partition is ground for objec- 
tion to their report.°8 

[§ 611] ¢. Contents of Report. While the report 
of commissioners appointed to make partition must 
include certain matters, the omission of which will 
render it defective,?® no objection may be grounded 
upon the failure of the report to set forth immaterial 
matters not required by any statute or rule of law 
to be stated therein. 


ide 


x 


Hall v. Hall, 152 Mass. 136, 25 
cases infra notes 91-93; and 


ae Walker v. Walker, (R. I.) 47 A 
1091. 
[a] Thus, where commissioners 


changed a line between the purparts 
allotted to two of the parties after 
their last meeting had adjourned, 
another party not affected by such 
change cannot object thereto. Walk- 
er’ v. Walker, (R. I.)) 47 A 1091. 

73. Waiver by failure to object in 
time see infra § 621. 


opie Drew v. Drew, 151 Ga. 11, 105 
SE 4 
[a] Objections filed after the 


term at which the report was con- 
firmed are too late, and it is not er- 
ror to dismiss them. Drew v. Drew, 
151 Ga. 11, 105 SE 469. 

Confirmation of report see infra §§ 
622-626. 

75. See statutory provisions. 

[a] Additional time provided in 
proceedings under statute not ap- 
plicable to suits in equity.—In equi- 
table proceedings for. partition - the 
time, after judgment, within which 
objections may be made in particu- 
lar proceedings under the statute is 
not available. Drew v. Drew, 151 Ga. 
11. 105 SE 469. 

76. Rachel v. Bland, (Tex. Civ. A.) 
259 SW 230. 

77. Rachel v. Bland, supra. 

78. McDevitt v. McDevitt, 150 N. 
C. 644, 64 SE 761; Floyd v. Rook, 128 
N. C; 10,38 SE 33. 

{a] Thus, under a statute provid- 
ing that the commissioners’ report 
shall be confirmed if no objections 
thereto are filed within twenty days 
after the filing of the report, it is not 
error to refuse to hear objections 
filed after the expiration of such 
twenty-day period but before the re- 
port has been confirmed. Floyd vy. 
200k, 128 N. C. 10, 38 SE 33. 

79. McDevitt v. McDevitt, 150 N. 


party within the period prescribed 
by statute caused to be filed a memo- 
randum that he ‘objects to the re- 
port of the commissioners in this 
cause and asks that the same be not 
confirmed,” and after the statutory 
period had expired he filed amended 
exceptions setting out various 
grounds why the report should not 
be confirmed, it is error to refuse to 
consider such objections on their 
merits. McDevitt v. McDevitt, 150 N. 
C. 644, 64 SE 761. 

80. McDevitt v. McDevitt, supra. 

81. See statutory provisions. 

325 Hay, v. -Hstell, 29 2N. J: sea. 
133; Corbet v. Davenant, 2 Bro. Ch. 
252, 29 Reprint 140. 

83. Hay v. Estell, 19 N, J. Eq. 133; 
Corbet v. Davenant, 2 Bro. Ch. 252, 29 
Reprint 140. 

84. Webb v. Till, 134 Ga. 388, 67 
SE 1034. 

85. See statutory provisions. 

86. Stewart v. Pickard, 1 Rob. 
(La.) 415; and cases infra notes 87— 
89; and infra §§ 610-613. 

eextioniar grounds see infra §§ 610- 


87. Hall v. Hall, 152 Mass. 136, 25 
NE 84; and cases infra notes 88, 89. 

88. Bull v. Pyle, 41 Md. 419. 

89. Sullivan v. Lumsden, 118 Cal. 
664, 50 P 777. 

[a] Reference to wrong map.— 
Where a lot was sold with reference 
to an official map, and thereafter a 
new map was adopted, and commis- 
sioners appointed to make partition 
erroneously located the land with 
reference to the latter map, upon 
which the location and boundaries of 
the lot in question were differently 
shown, the report should be set aside 
and a new partition ordered. Sulli- 
van v. Lumsden, 118 Cal. 664, 50 P 


infra §§ 610-613. 

91. McClanahan v. Hockman, 96 
Va. 392, 31 SE 516. 
eo Winship v. Crothers, 20 Ind. 

93. Koehler v. Klein, 128 Ill. 393, 
21 NE 574. 

94. McGehee vy. Oxner, 150 Ark. 
618, 234 SW 989; Lancaster v. Mor- 
gan, 54 Ga. 76. 

95. See statutory provisions. 

[a] Statute providing that a sec- 
ond report shall not be set aside on 
the same grounds as the first relates 
only to partition proceedings under 
the statute, and does not apply to a 
suit in equity. McGehee vy. Oxner, 
150 Ark. 618, 234 SW 989. 

96. Sever v. Sever, 8 Mass. 132. 

97. Qualifications generally see 
supra § 551. 

98. Clawson v. Ellis, 286 Ill. 81, 
121 NE 242. 

Objections to appointment see su- 
pra §§ 552, 3. 

99. Form and contents of report 
See supra §§ 591-600. 

1. Alderson vy. Horse Creek Coal 
Land Co., 90 W. Va. 637, 111 SE 589; 
Field v. Leiter, 16 Wyo. 1, 90 P 378, 
92 P 622, 125 AmSR 997. 

[a] Failure of the report to state 
specifically that the partition has 
been equitably and advantageously 
made, or its omission of the facts 
concerning the character and situa- 
tion of the premises, does not justify 
its rejection where such matters are 
not expressly required by statute to 
be set forth. “It does not occur to 
us that such statements would add 
materially to the report.” Field v. 
Leiter. 16 Wyo. 1, 47, 90 P 378, 92 Pp 
622, 125 AmSR 997. To same effect 
Alderson v. Horse Creek Coal Land 
Co., 90 W. Va. 687, 111 SE 589. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 612-613] 


[§ 612] d. Proceedings of Commissioners. 
objection to the report of commissioners appointed 
to make partition may be grounded merely upon their 
doing of unauthorized acts or their omission of prop- 
er ones, in the absence of any injury resulting there- 
from or any unfairness in the division and allot- 
Thus it is no objection that 
in dividing the property the commissioners relied 
upon a map and field notes made by an engineer 
whose work they were not authorized to use,® or that 
an employee of one of the parties* or a stranger to 
the action® was present at the time of their inspec- 
tion of the property, or that they passed upon ques- 
tions which they had no power to decide,® 
they did not appraise each tract separately,’ or that 
they refused to hear evidence, where they were not 
required by law to do so,® or that they consulted 
with some of the parties as to their preferences and 
refused to hear others,® or that at their request coun- 
sel for one of the parties prepared a report in ac- 
cordance with their conelusions,+® when no prejudice 
is shown to have resulted. But if the commissioners, 


ment of the property.” 


2. See cases infra notes 3-10. 

3. Loughbridge v. Cawood, 64 SW 

pce aSy Ly L127. 

4 Field v. Leiter, 16 Wyo. 1, 90 P 

92 P 622, 125 AmSR 997. 

5. McMullin v. Doughty, 62 N. J. 

» 252, 49 A 914 [aff 63 N. J. Ea. 
‘At 


y. 

Hall, 50 Me. 253. 

7. Selvage v. Green, 45 Ind. A. 642, 
SIREN 35K. 

8 Hall v. Hall, 152 Mass. 136, 25 
NE 84. 

Duty to hear witnesses or take evi- 
dence see supra § 566. 

9. Selvage v. Green, 45 Ind. A. 
642, 91 NE 357. 

10. Field v. Leiter, 16 Wyo. 1, 90 P 
378, 92 P 622, 125 AmSR 997. 
11. Gooch v. Green, 102 Ill. 507. 

Fraud in division or allotment see 
infra § 613. 

12. Morrill v. Morrill, 5 N. H. 329; 

Haulenbeck v. Cronkright, 26 N. J. 
Bee 15 9! 
Division of distinct parcels 
among all owners.—(1) Where the 
property to be partitioned consisted 
of several tracts of land, to be divid- 
ed among its owners, a report divid- 
ing each tract into six parcels and 
allotting one to each owner should 
not be confirmed where such parti- 
tion is practically destructive of a 
party’s interest, as where a triangu- 
lar lot was divided into six equal 
triangular parts having a maximum 
width of thirty feet and extending to 
the apex of the plot divided. Haulen- 
beck v. Cronkright, 26 N. J. Eq. 159. 
(2) Partition of distinct parcels see 
supra § 585. 

Mode of division and allotment see 
supra §§ 567-588. 

13. Ala.—Smith v. Hill, 180 Ala. 
TANGO S) 5% 

Cal.—Rich v. Smith, 26 Cal. A. 775, 
148 P 545. 

Ida.—Richardson y. Ruddy, 11 Ida. 
561, 83 P 606. 

Ky.—Ray v. Ray, 2 Ky. Op. 39. 
Pe oe ee v. Mitchell, 60 Tex. 

Va.—McConnell v. McConnell, 145 
Va. 622, 134 SE 470; Custis v. Snead, 
12 Gratt. (53 Va.) 260. 

[a] Failure to allot particular 
portion to one party.—Where the or- 
der for partition established the right 
of one of the parties to a certain 
share of the property and directed 
that it be so set off as to include im- 
provements thereon, an order con- 
firming a report which allots to such 
party a purpart not including the im- 
provements is erroneous and must be 
tT la White v. Mitchell, 60 Tex. 

[b] Division into excessive num- 
ber of parcels,—(1) A report of com- 
missioners hich divides land into 
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objection.11 


or that 


six parcels, instead of three, as di- 
rected by the order for partition, will 
be set aside when nothing is shown 
to justify the division into a greater 
number, and it results in inconven- 
ience and impairs the values. Mc- 
Connell v. McConnell, 145 Va. 622, 134 
SE 470. (2) Number of tracts or par- 
cels see supra § 570. 

[ec] Partial partition.—(1) Where 
commissioners appointed to divide 
property among the parties assigned 
to plaintiff his share of the property 
and left the residue undivided, they 
violated their duty, and, in the ab- 
sence of all evidence to justify such 
partial partition it was error to con- 
firm the report. Custis v. Snead, 12 
Gratt. (53 Va.) 260. (2) Partial par- 
tition see supra §§ 586, 58 

[dj] Allotment to several varties 
in common.—(1) In the absence of all 
evidence to justify the allotment of 
shares to several parties in common, 
a report making such an allotment 
should not be confirmed. Custis v. 
Snead, 12 Gratt. (53 Va.) 260. (2) 
Assignment of part to several par- 
ties in common see supra § 587. 

14. Ga.—Shumate v. Chenault, 108 
Ga. 438, 33 SE 991. 

Ida.—Richardson v. Ruddy, 11 Ida. 


561, 83 P 606. 
Ky.—Borah v. Archers, 7 Dana 
Ludlow v. Maxwell, 4 KyL 55, 


176; 
11 coe Op. 679 
La.—Clark v. Christine, 4 Rob. 196. 

Mich.—Adair v. Cummin, 48 Mich. 
375, 12 NW 495. 

N. C.—Eawards v. Sutton, 185 N. 
CyaO25= 116) By Loos 

[a] Any award so extravagantly 
one-sided as to shock conscience, and 
for which no justification is present- 
ed, is regarded as fraudulent and 
will be set aside, even though the 
commissioners were actuated by no 
specific design to perpetrate a cheat. 
Adair v. Cummin, 48 Mich. 375, 12 
NW 495. 

{[b] Unequal partition at instance 
of some of parties.—(1) Where a 
division of property was made by 
persons selected by two of the com- 
mon owners of the property, which 
division was unequal and highly ad- 
vantageous to the interests of such 
two owners, and thereafter the per- 
sons by whom the division was made 
were appointed commissioners by the 
court to perfect the proceedings, and 
reported substantially the same divi- 
sion, there was such fraud as to jus- 
tify the court in setting aside the 
division and allotment upon the ob- 
jection of another owner. Borah vy. 
Archers, 7 Dana (Ky.) 176. (2) 
Where one of common owners re- 
poses such confidence in another that 
in partition proceedings the commis- 
sioners are practically selected and 


[§ 613] e. Division and Allotment of Shares. 
report of commissioners appointed to make parti- 
tion may be set aside where the commissioners have 
divided or allotted the property in an improper man- 
ner,!2 or have failed to comply with the directions of 
the court relative thereto,1* or where by fraud** or 
mistake,!® whether of lawt® or of fact,’ or gross 
error of judgment,!® they have made an unequal or 
unjust partition or have deprived a party of rights 
to which he was entitled.?® 
reluctance, however, that the court will disturb a 
division and allotment made in good faith by duly 
selected commissioners to whom the duty was prop- 
erly intrusted,?° and their conclusions, being pre- 
sumably correct,?1 will only be interfered with where 
the partition has been made on wrong principles,” 
or in disregard of the rights of the parties,?* or 
where a clear mistake has been made,?* or where 
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No + in the discharge of their duty, are influenced and 
governed by one of the parties in interest, their 
action is fraudulent and should be set aside upon 


A 


It is only with great 


dominated by such latter owner, and 
they follow his desires and advice in 
making the division and allotment, 
even though they act honestly and 
no actual fraud is practiced either 
by them or such owner, the award 
will be set aside if it is substantially 
unfair as to values, and the shares 
allotted to the respective owners are 
materially different. Ludlow v. Max- 
well, 11 Ky. Op. 679, 4 KyL 55. 

15. Shumate vy. Chenault, 108 Ga. 
438.33 SE). 991; Hall) v. Halle 152 
Mass. 136, 25 NE 84; Morrill v. Mor- 
rill; 5 N. H. 329; and cases infra 
notes 16-19. 

[a] Mistake which would natural- 
ly lead to an unequal or unjust parti- 
tion by the commissioners is ground 
for refusing to accept their report. 
Sa v. Hall, 152 Mass. 136, 25 NE 


16. Smith y. Hill, 180 Ala. 14, 60 
S 57; Hall v. Hall, 152 Mass. 136, 


25 NE'S4. 
Smith v. Hill, 180 Ala. 

14, 60 S 57. 

Ga.—Shumate yv. Chenault, 108 Ga. 
438, 33 SE 991. 

Ky. —Rudy v. Ramey, 160 Ky. 842, 
170 SW 179. 

Mass.—Hall v. Hall, 152 Mass. 136, 
25 NE 84. 

N. J.—State v. Judges Burlington 
County Orphans’ Ct., 5 N. J. Li. 554. 

[a] Inclusion of land not involved 
in the proceedings, so that some of 
the parties receive none of the prop- 
erty to be partitioned, or less than 
their proper proportions, is ground 
for setting aside the report of the 
commissioners. State v. Judges Bur- 
baat County Orphans’ Ct., 5 N. J. 


18. Jewett v. Scott, 19 Tex. 567. 
19. See cases supra notes 14-18. 
[a] Mistake or inequality in the 


relative or comparative values of the 
purparts will justify setting aside 


the report. Riggs v. Dickinson, 3 Ill. 
437, 35 AmD 113; Sever v. Sever, 8 
Mass. 132; Tolsma_v. Tolsma, 180 


Mich. 79, 146 NW 412. 

20. Bentley v. Long Dock Co., 14 
N. J. Eq. 480; Cooper v. Long, 115 
Okl. 286, 244 Pp 167, 46 ALR 3438; and 
cases infra notes 22— 25. 

21. Presumptions in favor of re- 
port see infra § 615. 

22. Haulenbeck v. Cronkright, 26 
N. J. Eq. 159; Hay v. Estell, 19 N. J. 
Eq. 183; McKown v. McKown, 93 W. 
Va. 689, 117 SE 557; Ransom v. High, 
37 W. Va. 838, 17 SE 413, 38 AmSR 
67; Henrie v. Johnson, 28 W. Va. 190; 
Field v. Leiter, 16 Wyo. tig ey 12? 378, 
92 P 622, 125 AmSR 997. 

Haulenbeck v. Cronkright, 26 

. 159; Hay v. Hstell, 19 -N: 

13 


Chamberlain v. Ballinger, 
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there is great and evident unfairness or inequality in 
the division.2® In other words, substantial injustice 
or inequality must clearly appear,?® and it must be 
more than can be fairly accounted for by mere dif- 
ference of judgment or opinion between reasonable 
men;?7 and so a division or allotment must stand 4 
against the mere displeasure of one of the parties,?® 
or a misunderstanding of some of the parties con- 
senting to the partition as to how the property would 
be divided.?°® 

[§ 614] 6. Hearing and Determination—a. In 
General. The court to which commissioners ap- 
pointed to make partition have made their report 
must hear proper objections made thereto, and per- 
mit the objecting party to introduce proof to sus- 
tain them,?® no matter how well satisfied the court 
may be with the report,?+ and notwithstanding it is 
practically the same as a report theretofore made by 
other commissioners.*?, The only questions pre- 
sented at the hearing on such objections are whether 
or not the commissioners have made the partition 
in aceordance with the order and decree of the 
court,?* and whether they have acted fairly and 


Sw 429, 11 KyL 966; Bentley v. Long 
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McKown, 93 W. Va. 689, 117 SE 557. 


[§§ 613-615 


equitably as to matters left to their judgment ;** and 
evidence may be received on those questions only.*° 

Under no pretense ean the right to partition or the 
respective rights of the parties be tried anew at such 
hearing,** at least where no reasonable exercise for 
failure to present such issues seasonably is shown.** 

Trial by jury. Objections to the report are ad- 
dressed to the court,?® and, except when otherwise 
provided by statute,?® the objector has no right to a 
jury trial thereof.*° 

Continuance. A continuance will only be granted 
to an objecting party, or the hearing postponed, to 
enable him to obtain evidence in support of his ob- 
jections, where diligence in attempting to secure such 
evidence is shown.‘ 

[§ 615] b. Presumptions and Burden of Proof. 
Where a report of commissioners appointed to make 
partition is proper on its face, every xeasonable pre- 
sumption is to be applied in favor of the regularity 
of their proceedings,*? the correctness of their con- 
clusions,** and the fairness of the division and allot- 
ment,#* in the absence of any evidence to the con- 
trary. The burden of proof, therefore, rests upon a 


McMillan v. McMillan, 123 N. C. 577, 


Dock Co., 14 N. J. Eq. 480; In re 27. Hay v. Estell, 19 N. J. Eq..133; | 31 SE 729. 

Thompson, 3 N. J. Eq. 637; Cooper | Meyer v. Hichler, 92 Or. 5 he Be (AS ah BAAS) [a] A constitutional guaranty of 

v. Long, 115 Okl. 286, 244 P 167, 46 | Field v. Leiter, 46 Wyo. 1, 90 P 378, the right of trial by jury in all civil 

ALR 343. 92 P 622, 125 AmSR 997. cases secures to parties only the 
25. Ala.—Smith v. Hill, 180 Ala. Weight and sufficiency of opinions | right of trial, and is not violated by 

14, 60 S 57. of witnesses see infra § 618. refusing a jury hearing of issues of 
Tll.—Crawford v. Hurst, 316 IIl. 28. Meyer v. Hichler, 92 Or. 1, 179 | fact raised by exceptions to the re- 

215, 147 NE 126. P 659. j port of commissioners in partition. 
Ky.—Chamberlain v. Ballinger, 13 29. McWhorter v. Gray, (Tex. Civ. | Dillman v. Cox, 23 Ind. 440. 

SW 429, 11 KyL 966. A.) 4 SW (2d) 302. 41. McKown v. McKown, 93 W. Va. 


N. J.—Haulenbeck v. Cronkright, 
26 N. J. Eq. 159; Hay v. Estell, 19 
Nicedan dads Los. 

Okl.—Cooper v. Long, 115 Okl. 286, 
244 P 167, 46 ALR 343. 

S. C.—Geer v. Winds, 4 S. C. Hq. 
85. 

W. Va.—McKown v. McKown, 93 
W. Va. 689, 117 SE 557; Ransom v. 
High, 37 W. Va. 838, 17 SE 413, 38 
AmSR 67; Henrie v. Johnson, 28 W. 
Va. 190. 

Wyo.—Field v. Leiter, 16 Wyo. 1, 
90 P 378. 92 P 622, 125 AmSR 997. 

26. Ala.—Smith v. Hill, 180 Ala. 
145060 18.55 7. 

Ind.—Peden v. Cavins, 134 Ind. 494, 
34 NE 7, 39 AmSR 276. 

Ky.—Hellier v. Syck, 147 Ky. 762, 
145 SW 1110. 

N. H.—Morrill v. Morrill, 5 N. H. 
329. 

N. J.—Hay v. Estell, 19 N. J. Eq. 
L8ie intre Thompson, oo Ne Jaki: 
637. 


N. M.—Field v. Hudson, 25 N. M. 
ep OBEY Gor 

W. Va.—McKown v. McKown, 93 
W. Va. 689, 117 SE 557; Alderson v. 


Horse Creek Coal Land Co., 90 W. Va. 


637, 642, 111 SE 589. 

And see cases supra notes 20-25. 
“The presumption inetaVvorioL se 
[the report’s] correctness is so strong 
that it must be permitted to stand, 
in the absence of clear proof of sub- 
stantial infirmity in it.” Alderson y. 

Horse Creek Coal Land Co., supra. 

[a] Erroneous inclusion of other 
lands.—To support the contention 
that. the commissioners in making 
partition included in their report 
lands other than those embraced in 
the order of the court for partition, 
it must affirmatively be made to ap- 
pear that the descriptions in the re- 
port and in the proceedings and or- 
der do not correspond, and in the ab- 
sence of such showing no error ap- 
pears. Peden v. Cavins, 134 Ind. 494, 
34 NE 7, 39 AmSR 276. 

[b] An allegation of unfairness 
not supported by any proof is prop- 
erly overruled. MHellier v. Syck, 147 
Ky. 762, 145 SW 1110; Field v. Hud- 
s0n,25 Ne MT, 76: 73: McKown vy. 


30. Flurry v. Thomas, 141 Ark. 
113, 216 SW 302; Hensel v. Sturn, 
(Tex. Civ. A.) 25 SW 817. 

Evidence see infra §§ 616-618. 


31. Hensel v. Sturn, (Tex. Civ. A.) 
25 SW 817. 

32: ee v. Thomas, 141 Ark. 
113, 216 SW 302. 

33. McKenzie v. Miller, 35 Ida. 


354, 206 P 505; Richardson v. Ruddy, 
15 Ida. 488, 98 P 842; Beatty v. Beat- 
ty, 5 Sw 771, 10 KyL 72. 

Order or decree for partition see 
supra §§ 398-430. 

34. McKenzie v. Miller, 35 Ida. 
354, 206 P 505; Richardson v. Ruddy, 
15 Ida. 488, 98 P 842. 

35. Richardson v. Ruddy, supra. 

Evidence see infra §§ 616-618. 

36. Richardson v. Ruddy, 15 Ida. 
488, 98 P 842 

Determination of: 

Bight to partition see supra §§ 435- 


Rights of parties see supra §§ 432- 
ot. 


87. Stefka v. Lawrence, (Tex. Civ. 
A.) 7 SW (2d) 894. 

[a] In North Carolina (1) the 
court may refer the objections to the 
clerk to take and state the evidence 
bearing thereon. Wright v.: McCor- 
mick, 69. N. C. 14. (2) When the 
clerk is also authorized to pass upon 
objections, an appeal from his order 
may be made to the court. McMillan 
v. McMillan, 123 N. C. 577, 31 SH-729. 

38. Crawford v. Hurst, 316 Ill. 215, 
147 NE 126; Dillman v. Cox, 23 Ind. 
440; Franke v. Franke, (Mo.) 213 
SW 41. 

[a] The fact that the objections 
are addressed to the court does not 
call for the application of equitable 
principles, however, in partition pro- 
ceedings at law, and on appeal from 
the court’s order overruling the ob- 
jection the general rule that the ac- 
tion of the trial court in legal pro- 
ceedings is conclusive on the appel- 
late court when sustained by sub- 
stantial evidence applies. Franke vy. 
Franke, (Mo.) 213 SW 41. p 

39. See statutory provisions. 

40. Dillman v. Cox, 
Franke v. Franke, (Mo.) 213 SW 41; 


23 Ind. 440; 


639.5 LAG SEY 557. 

42. Bryant v. Stearns, 16 Ala. 302; 
Cross v. Cross, 56 W. Va. 185, 49 SE 
129; and case infra this note. 

[a] Value of homestead set off.— 
(1) Where commissioners set off a. 
homestead estate, it is resumed to 
be of the value specified by statute. 
Warren v. Greenwood, 121 Mass. 112. 
peer ee ligtment of homestead see supra 


[b] Presumption that all land 
was partitioned.—Where the report 
does not describe the lands set apart 
by metes and bounds but simply as 
tracts, the court will presume that 
the commissioners partitioned all 
the land submitted to them for their 
consideration. Knickerbocker Ice Co. 
v. Surprise, 53 Ind. A. 286, 97 NE 357, 
99 NE 58. 

4 Presumptions as to particular mat- 
ers: 
wht ato notice of hearing see supra 


Presence of all commissioners at de- 

liberations see supra § 594. 

43. Crouch v. Smith, 1 Md. Ch. 
401; McClanahan v. Hockman, 96 Va. 
392, 31 SE 516; Alderson v. Horse 
Creek Coal Land Co. 90. Wr. Va. +637; 
111 SE 589. 

[a] Reasonable necessity of ease- 
ments created by the report is pre- 
sumed, and the report is evidence of 
such necessity without a statement 
by the commissioners of the facts 
calling for such provision. Alderson 
v. Horse Creek Coal Land Co., 90 W. 
Va. 637,111 SE 589. 


44, Nicelar v. Barbrick, 18 N. C. 
257; Gillard v. Gillard, 88 Or. 95, 171 
iz 557s Cross v. Cross, 56 W. Va. 185, 


49 SE 129. 

[a]. Although one purpart is of 
double the average ‘value of the 
shares, and another rpart is less 
than -half such value, the payment of 
owelty being provided for, it will 
be presumed that the division is cor- 
rect, where the contrary does not ap- 
pear either upon the face of the re- 
port or by extrinsic proofs, even 
though no special circumstances are 
stated which rendered it impractica- 
ble to make a more equal division 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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party objecting or excepting to the report,*® and to 
repel such presumptions he must prove facts show- 
ing the contrary.*® Where the evidence is conflict- 
ing, the report will ordinarily not be disturbed.*? 

A motion to dismiss the objection does not admit 
its allegations,ts and does not dispense with the 
necessity of proof in support of the objections.*® 

[§ 616] c. Evidence—(1) In General. It is the 
right of a party objecting to the commissioners’ re- 
port to produce evidence showing how he has been 
wronged.®°® The evidence need not be in the form of 
depositions,®? although it may be so,>? and may be in 
the form of affidavits®* or oral evidence taken at the 
bar of the court,°* or in such other form as the court 
may direct.®> 

[§ 617] (2) Admissibility. Subject to the gener- 
al rules governing the competency, relevancy, and 
materiality of evidence in civil actions, so far as ap- 
plicable,®* any evidence tending to show that a par- 
tition made by commissioners is unfair and inequita- 
ble should be received in support of objections there- 
to.°7 Parol evidence is competent to show mistakes 
of law on the part of the commissioners which ma- 
terially affected the equality or justice of the parti- 
tion.®8 A map or plat annexed to the report is ad- 
missible in evidence over an objection that it does not 
clearly describe the lands allotted to the several par- 
ties, if the facts appear when the map is considered 
in connection with the report.®® A commissioner is 
not estopped by the report, although signed by him, 
to testify that the division therein made is unfair or 
inequitable.®° 

[§ 618] (3) Weight and Sufficiency. In view of 
the presumptions favoring the report of commission- 
ers appointed to make partition,®! evidence showing 
without injury to the parties. 
larcve ebarbrick,. 138 ON. C. 2575 

45. Smith v. Hill, 180 Ala. 14, 60 
S 57; Van Buskirk v. Stover, 162 Ind. 
448, 70 NE 520; Loughbridge v. Ca- 
wood, 64 SW 854, 23 KyL 1127. 


46. Alderson v. Horse Creek Coal 
Land Co., 90 W. Va. 637, 111 SE 589. 


Nice- 


11 Kyl 966. 
329. 
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LOL SSW. 1330;,1 sd acyl, C08 
Constance, 46 SW 693, 20 KyL 502; 
Chamberlain v. Ballinger, 13 SW 429, 


N. H.—Morrill v. Morrill, 5 N. H. 

W. Va.—Carper v. 
W. Va. 729, 72 SE 1081. 

N. S.—Archibald v. Handley, 40 N. 


. 427, 
fa] “It is more safe to rely upon 


faq Can ole 
merely the opinion of witnesses that the division or 
allotment made by the commissioners is unfair or un- 
equal is ordinarily not sufficient to authorize the 
court to disturb their report.°? For the same rea- 
son, evidence that one purpart is of greater or less. 
quantity than another in proportion to the relative 
rights of the parties,®* or, in the case of land, that 
one has a greater frontage on a public street or high- 
way than another,®** is not sufficient to show that the 
division and allotment is unfair, in the absence of 
any proof as to the value and quality of the respec- 
tive purparts;®® and the dissatisfaction of one of 
the parties with the division,®® or an offer by him to: 
exchange the purpart allotted to him for that allotted 
to another®? and to pay a claimed difference in val- 
ue,®® is not conclusive evidence of inequality. 

Qualifications of witnesses. Testimony as to the 
division of land or the relative values of the pur- 
parts by persons having no prior acquaintance with 
the property is of less weight than the testimony of 
persons resident in the locality who have previously 
been familiar with the land.*® 

[§ 619] d. Amendment, Alteration, or Correction 
of Report. In partition proceedings at law, the 
court has no authority to amend or correct defects or 
omissions in a report of commissioners appointed to 
make partition,’® but, when objections are sustained, 
must set the report aside or refuse to accept it, and 
recommit the case,*t except when amendment or eor- 
rection of the report is authorized by statute;7? but 
in equity, the court may alter or amend the report 
in a proper case’ to comply with or obviate objee- 
tions,** as by modifying the division or allotment 
so as to render the partition fair and equitable,7+ 
or by correcting an erroneous computation om the 


66. Crawford v. 316 Mil. 
215, 147 NE 126. 

67. Meyer v. Hichler, 92 Or. 1, 179 
P 659; and cases infra note 68. 

68. Mulloy v. Mulloy, 231 Ill. 285, 
83 NE 158; Carper v. Chenoweth, 69 
Wee Vid. F729) 2 ASH. MNOS es Wieldot wv. 
Leiter, 16 Wyo. i, 90 P 878, 92 P 622, 
125 AmSR 997. 

Owelty see supra §§ 518-529. 

69. McMullin v. Doughty, 62 N. J. 


Lang. v. Hurst, 


Chenoweth, 69 


47. Town v. Town, 203 Iowa 254, 
212 NW 471; In re Thompson, 3 N.|S 
J. Eq. 637. 
48. Morris v. Harrell, 14 La. Ann: 
185. 
49. Morris v. Harrell, supra. ; 
50. Alderson v. Horse Creek Coal | Morrill v. Morrill, 


Land Co., 90 W. Va. 637, 111 SE 589. 

51. Alderson vy. Horse Creek Coal 
Land Co., supra. 

52. Riggs v. Dickinson, 3 Ill. 437, 
35 AmD 113. 

53. Alderson v. Horse Creek Coal 
Land Co., 90 W. Va. 637, 111 SE 589. 

54. Field v. Hudson, 25 N. M. 7, 
176 P 73; Alderson v. Horse Creek 
Coal Land Co., 90 W.. Va. 637, 111 
SE 589. 

[a] Evidence need not be in the 
form of affidavits, and parol evidence 
is admissible, although perhaps in a 
proper case the court in its discre- 
tion might control the form of the 
evidence and require affidavits. Field 
vadtudson, 25 IN. M...7,. 176 Py 73. 

55. Alderson v. Horse Creek Coal 
Land Co., 90 W. Va. 637, 111 SE 589. 

56. See Evidence § 89 et seq. 

57. Richardson v. Ruddy, 11 Ida. 
561, 83 P 606; and cases infra notes 


58-60. 
58. Hall v. Hall, 152 Mass. 136, 
E 84. 
59. James v. Hamil, 140 Ga. 168, 


78 SE 721. 
60. Cox v. Moore, 142 Ga. 487, 83 
115. 


See supra § 615. 

62. Ala.—Smith v. Hill, 180 Ala. 
14, 60 S 57. 

Ky.—Kennedy v. Kennedy, 186 Ky. 
549, 217 SW°891: Hancock v. Crad- 
dock, 2 B. Mon. 389; Mead v. Mead, 


the judgment of an impartial com- 
mittee (1) than upon the opinion of 
witnesses selected by the parties.’ 
SENS Ae Looe 
(2) “The report of commissioners 
selected for their intelligence and 
sworn to faithfully and impartially 
make division of land, and having 
their attention particularly and criti- 
cally directed to the task, is always 
entitled to more weight than the opin- 
ions of witnesses, who often make 
mere cursory examination of the 
land, and sometimes are controlled by 
prejudice.’””’ Chamberlain v. Ballin- 
ger, 13 SW 429, 430, 11 KyL 966. 

63. Heard v. Cherry, 150 Ky. 318, 
150 SW .361; Gillard v. Gillard, 88 
Or:,.95, 171 P 557; Alderson, v.. Horse 
Creek Coal Land Co., 90 W. Va. 637, 
111 SE 589. 

[a] In a partition of coal lands, 
evidence in support of objections to 
the equality of the partition showing 
merely that the tract allotted to the 
objecting party was cut by creeks and 
ravines is not sufficient to overthrow 
the report where the relative quan- 
tities of coal are not given, and ques- 
tions of the advantages of location, 
such as the value of the bottom lands 
for shops and other structures, and 
the greater accessibility of the coal, 
are not considered. Alderson  v. 
Horse Creek Coal Land Co., 90 W. Va. 
637, 111 SE 589. 

64." Heard v. Cherry, 150 Ky. 318, 
150 SW 361. 2 

65. Division wit reference to 
quality and quantity see supra § 569. 


Eq. 252, 49 A 914 [aff 63 N. J. Eq. 
8005, 52) AY Ads 27. 

70. Skinner v. Carter, 108 N. C. 
106, 12 SE 908. See also Shearer v. 
Shearer, 125 Iowa 394, 101 NW 175 
(dictum). 

[a] But the description in the re- 
port may be made more definite by 
the court, such action going only to 
details and in no sense changing the 
meaning of the report, its only ef- 
fect being to avoid uncertainty and 
ambiguity. Burger v. Schnaus, 61 
Ind. A. 614, 112 NE 246. 

Want of power in court to make 
partition except through commission- 
ers See supra § 550. 

71. Skinner v. Carter, 108 N. C. 
106, 12 SE 908. 

Setting aside report and resubmis- 
sion see infra § 620. 

72. See statutory provisions. 

[a] In North Carolina, under a 
statute so providing, a report shall 
not be set aside by reason of any de- 
fect or omission not affecting the sub- 
stantial rights of the parties, and 
such defect or omission may be 
amended by the court, or by the com- 
missioners with the permission of 
the court; but where the defect or 
omission does affect a substantial 
right, the court has no power to cor- 
rect it, and must send it back to the 
commissioners. Skinner v. Carter, 
LOS Ne CoO 6. 12) SE 908) 

73. Shearer v. Shearer, 125 Iowa 
394, 101 NW 175. 

74 Shearer vy. Shearer, supra. 
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part of the commissioners.7® 

[§ 620] e. Setting Aside Report and Resubmis- 
sion. Whether or not objections to a report of com- 
missioners appointed to make partition are suffi- 
cient to justify the court in refusing to accept the 
report is a matter within its diseretion,’® provided 
such discretion is exercised reasonably and not will- 
fully or arbitrarily’* and does not deprive the party 
of any legal right.78 If the objections are sustained, 
the report should be rejected or set aside,‘® except 
where the matter complained of may properly be cor- 
rected or supplied by amendment,®® and the case 
should be resubmitted,*! either to the same commis- 
sioners®? or to new ones,** as justice may require. 

Equal division of commissioners filing differing 
reports. Where inconsistent reports are made by 
equal numbers of commissioners, all the reports 
should be rejected and the case submitted to new 
commissioners. ** 

[§ 621] 7. Waiver. Defects, irregularities, or 
omissions in the report of commissioners appointed 
to make partition, or in their proceedings, are waived 
by failure to object thereto at the proper time,®° or 
by agreeing to the action taken,*®® or by refusing to 
let the irregularity be corrected,*’ or by appropriat- 
ing the property allotted by the report’® or_accept-« 
ing conveyances thereof from coparties.*® Failure 
to appear and plead to the original bill or com- 
plaint,®°° however, or failure to appeal from the judg- 
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ment or decree establishing the rights of the parties 
and ordering a partition,®! does not prevent a party 
from presenting any valid objection to the report; 
and a consent to the appointment of commissioners 
does not waive the right to object to an unequal di- 
vision.?” 

When a party was not served with notice of the 
proceedings for partition®* and did not appear there- 
in,®* he waives nothing by failure to object to the 
report.®° 

[§ 622] I. Confirmation of Report—1. In General. 
Where no objection is made within the proper time 
to a report of commissioners appointed to make par- 
tition,®® the parties are entitled to have it con- 
firmed.®? Since the report does not of its own foree, 
unless so provided by statute, establish the division 
and allotment of the property or the rights of the 
parties,°* confirmation by the court™is necessary to 
give it effect,®® except when, by virtwe of statute, the 
report itself becomes final if no objection is made. 
Accordingly, in the absence of such statute, failure to 
confirm the report is fatal to the validity of the par- 
tition,” and subsequent proceedings under a report 
which has not been confirmed are coram non judice.® 

[§ 623] 2. Notice. While notice of the hearing 


‘on confirmation of the report of commissioners ap- 


pointed to make partition is not required in the ab- 
sence of statute,* it has been said that it should prop- 


75. Wright v. Marsh, 2 Greene [c] Where one of the commission- 88. Allen v. Raney, 19 Ala. 68; 
(Iowa) 94. ers purchased an interest in the prop- | Mellus v. Snowman, 21 Me. 201; 
76. Crawford v. Hurst, 316 Ill. 215,| erty after the filing of the report, | Robb v. Robb, (Tex. Civ. A.) 62 SW 


147 NE 126; Brunswick Motor Mart 
v. Strout, 120 Me. 555, 117 A 92; Mc- 
Millan v. McMillan, 123 N. C. 577, 31 
SE 729; Skinner v. Carter, 108 N. C. 


106, 12 SE 908. 84. 


one new commissioner must be ap- 
pointed to make the new division. 
Partridge v: Luce, 36 Me. 16. 

Corbet v. Davenant, 2 Bro. Ch. 


and the report was set aside, at least | 125. 


89. Bland v. Faulkner, 194 N. G. 
427, 139 SE 835. 

[a] Subsequent rescission of the 
agreement to exchange conveyances 


77. McMillan v. McMillan, 123 N. 
(Oh BUG Sl SB TPe 

78. Brunswick Mvotor Mart _v. 
Strout, (Me.) 115 A 169. 

Ind.—Lucas v. Peters, 45 Ind. 313. 

79. Ky.—Rudy v. Ramey, 160 Ky. 
842, 170 SW 179. 

Me.—Allen v. Hall, 50 Me. 253. 

Mo.—Murphy v. Murphy, 1 Mo. 741. 


N. H.—Morrill v. Morrill, 5 N. H. 
329. 

N. C:—Edwards v. Sutton, 185 N. 
C. 102, 116 SE 163. 

80. Correction, alteration, and 


amendment see supra § 619. 

81. Allen v. Hall, 50 Me. 253; Ham 
v. Ham, 39 Me. 216; Partridge v. 
Luce, 36 Me. 16; Murphy v. Murphy, 
1 Mo. 741; Edwards yv. Sutton, 185 N. 
Cc. 102, 116 SE 163; and cases infra 
notes 82, 83. 

82. Garth v. Thompson, 110 Ky. 
984, 63 SW 40, 23 KyL 403; Morrill 
Vv. Morrill, 5. JN: H. 32937 Skinner v.. 
Carter, 108 N. C. 106, 12 SE ‘908. 

83. Rudy v. Ramey, 160 Ky. 842, 
170 SW 179; Garth v. Thompson, 110 
Ky. 984, 63 SW 40, 23 KyL 403; Part- 
ridge v. Luce, 36 Me. 16; Pickering v. 
Pickering, 20 N. H. 541; Morrill v. 
Morrill, 5 N. H. -329: 

{a] In North Carolina, when ob- 
jections to the report are sustained, 
the court may appoint new commis- 
sioners, or order those already ap- 
pointed to act again, or remand the 
proceedings to the clerk with direc- 
tions to appoint new commissioners. 
Skinner v. Carter, 108 N. C. 106, 12 
SE 908. 

{[b] Where bias or misconduct of 
the commissioners is claimed, the 
court in setting aside a report on oth- 
er grounds should refer the proceed- 
ings to new commissioners, even 
though the charges against the first 
group are not considered or sustained, 
in order that the parties may not have 
cause again to renew their objections 
on such grounds. Pickering v. Pick- 
ering, 20 N. H. 541 


252, 29 Reprint 140; Watson v. North- 
yee, 11 Ves. Jr. 153, 32 Reprint 
1 : 

85. Leverett v. Stevenson, 81 Ga. 
701, 8 SE 72; McCracken v. Droit, 
108 Ill. 428; Heard v. Cherry, 150 Ky. 
318, 150 SW 361; Johnston v. Ste- 
phens, (Tex. Civ. A.) 300 SW (225. 
Compare Alderson v. Horse Creek Coal 
Land Co.,. 90 W. Va. 637, 642, 111 SE 
589 (where it was said that a party 
failing to object at the proper time 
cannot thereafter complain of the re- 
port “unless the wrong done him ap- 
pears on the face of the report or is 
disclosed in some way by the record 
of the cause’’). 

[a] Failure to object concludes 
heirs of party.—The failure of a par- 
ty to object to a report of commis- 
sioners concludes the rights of his 
heirs, after his death, to object there- 
to. Johnston v. Stephens, (Tex. Civ. 
A.) 300 SW_ 225. 

Time for objection see supra § 607. 

86. Robbins v. Gleason, 47 Me. 
259; Mellus v. Snowman, 21 Me. 201; 
Walker v. Walker, (R. TL.) 47 A 1091. 

[a] Although ‘the formal report 
had not then been prepared, when 
the division and allotment purposed 
by the commissioners was submitted 
to the parties and exhibited to them 
on a plat of the property, and they 
agreed to it, they cannot afterward 
object to the fairness of the division 
and allotment. Walker v. Walker, 
GR) eA AS O91 

114 Va, 


87... Phillips: *v. 
681, 77 SE 449. 

[a] Refusal of court’s offer to 
subdivide share allotted to parties in 
common.—An objection that the com- 
missioners laid off the shares of two 
parties together without their con- 
sent, if otherwise well taken, is 
waived by their refusal to accept an 
offer by the court to have the allot- 
ment subdivided between them. 
Beles v. Dulany, 114 Va. 681, 77 SH 


Dulany, 


does not affect the waiver of objec- 
tions by accepting such conveyances. 
Bland v: Faulkner, 194 N. C. 427, 139 


SE 835. 

90. McKenzie v. Miller, 35 Ida. 
354, 206 P 505. 

91. Clawson v. Ellis, 286 Ill. 81, 
121 NE 242. 

92. Outten v. Smith, 2 Ky. Op. 349. 

93. See supra § 293. 

94. See supra § 309. 


95. Deputy v. pike 42 Ind. 
A. 554, 86 NE 344 

96. ‘Time for making objection see 
supra § 607. 

97. Roberts v. Roberts: 143 SNC. 
3:09 5d Se dele 

98. See supra § 604. 

99. Rowe v. Henderson 
Stores Co., 143 Ga. 756, 85 SE 917; 
Mellus _v. Snowman, 21 Me. 201; 
Cogswell v. Reed, 12 Me. 198; Cal- 
houn v. Rail, 26 Miss. 414; Gesell’s 
App., 84 Pa. 238. See also Van Riper 
Vv. Berdan, U4 Ne) Sa? 132,136 WE the 
order for recording the proceedings, 
is the life giving act to the parti- 
tion’). Compare Gates v. Treat, 17 
Conn. 388 (applying the principle stat- 
ed in the text). 

[a] Unconfirmed report not en- 
titled to record.—Under a _ statute 
making it the duty of the ordinary 
to record his proceedings, a report 
of commissioners appointed to make 
partition which has not been made 
the judgment of the court by con- 
firmation is impr operly recorded, and 
is not admissible in evidence in an- 
other action as part of the record of 
the court of ordinary*# Rowe vy. Hen- 
derson Naval Stores Co., 143 Ga. 756, 
85 SE 917. 

1. Virginia-Carolina Power Co. v. 
Taylor, 188 N. C. 351, 124 Smhi634: 
Roberts v. Roberts, 143 N.C. 309, 55 
SE 721. 
sea" In re Duffy, 228 Pa. 568, 77 A 


Naval 


3. In re Duffy, supra. 


4 Thayer: -~y. “Thayer, 7 Pick, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 623-627] 


erly be given.® 

[§ 624] 3. Form and Sufficiency. Confirmation 
of the commissioners’ report should be made by an 
order or deeree entered of record,® which properly 
should assign the shares to the respective parties,’ 
although it is sufficient when it merely approves the 
report,’ which thereupon becomes a part of the order 
or decree.” It is not essential, however, that the ap- 
proval should appear by formal order if it can be 
gathered from the whole record; thus the entry 
of an order receiving the report and admitting it to 
record is a sufficient confirmation, in the absence of 
anything to the contrary.1 

[§ 625] 4. Operation and Effect. The confirma- 
tion of a report of commissioners appointed to make 
partition, if allowed to remain final, coneludes all 
questions as to the division and allotment of the 
property,!? and perfects the rights of the respective 
parties to the purparts allotted to them,+* subject to 
the qualification that the confirmation extends only 
to the acts of the commissioners done under their 
commission and within the powers conferred upon 
them by law;1* and acts beyond their powers are 
not thereby effectuated or confirmed.t® An order 
which merely declares what interest each party shall 
have, without allotting a specifie part of the prop- 
erty to each, is inoperative to make partition.'® 

Curing irregularities. In general, the confirma- 
tion of a report of commissioners cures all irreg~- 
ularities and defects in their proceedings and re- 
port.t? Thus, upon a collateral attack, no objection 
ean be made to the regularity of the appointment of 
the commissioners,'* and no question can be raised 
as to whether or not they went upon the property to 
be divided,'® and acted together in making the divi- 
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sion and allotment.?° 

Retroactive effect. When the commissioners’ re- 
port is confirmed, the division and allotment relate 
back to the time they were made by the commission- 
ers;2! and so an action of trover may be maintained 
by a party for a conversion of the property allotted 
to him between the date of the report and the time 
of its confirmation.” 

Variance between order for partition and confir- 
mation. Where the description in the order confirm- 
ing the commissioners’ report is. different from that 
in the order directing partition, it will ordinarily be 
presumed, on a collateral attack, that the variance 
results merely from a clerical error in the confirma- 
tion.2° 

[§ 626] 5. Setting Aside. The confirmation of a 
report of commissioners appointed to make partition 
may be set aside on any proper ground,?* as where 
the commissioners acted unfairly in making the divi- 
sion and deceived the court,?® whether or not there 
was in fact an intention to perpetrate a fraud.?° 

[§ 627] J. Conveyances—1. Necessity. In equi- 
table proceedings for partition, an order or decree 
confirming the report of commissioners appointed to 
make partition does not in itself, in the absence of 
statute, vest legal title in the parties to the respective 
purparts allotted to them,?? and the execution of 
conveyances is necessary therefor,?* except where, 
by force of statute, the decree itself operates as a 
conveyance of the title to the respective allottees;?° 
but a failure to execute conveyance may be obviated 
by possession by the parties in severalty of the re- 
spective purparts awarded to them for a long period 
of time.*° In proceedings at law, however, no con- 


(Mass.) 209; Roberts v. Roberts, 143 22. Dixson v. Warters, supra. 487; and cases supra note 27. 

IN Gr 3095155 SB 72d, 23. Loring v. Groomer, 110 Mo. [a] Until conveyances have been 
Dee nayer! @sy...-Lhayer,, 27 (7. Pick.3|\6320 19, uSiw e950: executed the parties hold jointly as 

(Mass.) 209. 24. See case infra note 25. before the proceedings were brought. 


6. Cowling v. Nelson, 76 Ark. 146, 
88 SW 913; and case infra note 7. 

ie Rhayer vi "Thayer, Y Pick: 
(Mass.) 209. 


Setting aside and vacating: 
Decree see Equity §§ 871-936, 951- 
63. 


Judgment see Judgments §§ 484-793. 


Figs v. Coomer, 69 SW 793, 24 KyL 
How and by whom conveyances 
made see infra § 628. 


8. Thayer v. Thayer, supra. 25. Adair v. Cummin, 48 Mich. 375, 29. See statutory provisions. 
9. Gates v. Treat, 17 Conn. 388. [412 NW 495. [a] Statute making partitions in 
10.__ Cowling v. Nelson, 76 Ark. 146, 26. Adair v. Cummin, supra. chancery proceedings as binding and 
88 SW 913; and case infra note 11. 27. U. S—Gay v. Parpart, 106 U.| conclusive as if made at law obvi- 
eae Fishback v. Young, 19 Tex.|s5 679, 1 SCt 456, 27 L. ed. 256. ates the necessity of executing con- 
: Ark.—Harris v. Preston, 10 Ark. |veyances to effectuate the partition 
i LONE v. esc Om Ss A Ea 201. made in chancery. Young Scone 
eres, Civ. A) 76SW 6ll. |. Ll.—Smith v. Crawford, 81 Ill. 296; | 3, Johns. Ch. (N. Y.) 295; Griffith v. 
ce a eas Sate Wadhams v. Gay, 73 Ill. 415; Chick- Phillips, 83 Grant (Pa.) 381. 
632,19 Sw 950: Dixson v. Warters |¢cting v._Failes, 29 Ill. 294. {[b] Although the chancery court 
53 N.C. 449.” . : Ky.—Bush v. Coomer, 69 SW 793,|is given power by statute to confirm 


Confirmation as vesting legal title 
see infra § 627. 

14. Sparrow v. Watson, 87 Vt. 366, 
89 A 468. 

15. Sparrow v. Watson, supra. 
Gulick v. Huntley, 144 Mo. 241, 


46 SW 154. 

i + Dillon,.66. Ga. 31; 

infra notes 18-20. 
18; Kine yi Dillion, supra: 
19. Tabler v. Wiseman, 1 Oh. Dec. 

(Reprint) 497, 10 WestLJ 207. 

§ ried to inspect property see supra 
20. King v. Dillon, 66 Ga. 131. 
Commissioners must act together 

see supra § 559. 

21. Calhoun v. Rail, 26 Miss. 414; 

Dixson v. Warters, 53 N. C. 449, 451. 
“Where a decree or judgment of 

Court is rendered, declaring rights of 
property in tenants in common of 
things capable of division and a par- 
tition is ordered, made and reported, 
an inchoate right of property is 
raised, which the subsequent judg- 
ment of confirmation perfects. In 
such case, the title has relation back 
to the division, and starts from that 
time,’ Dixson v. Warters, supra. 


(47 Cc. J.—33] 
« 


and cases 


é 


24 KyL 702. 
Va.—Bolling v. Teel, 76 Va. 487. 
But see Young v. Frost, 1 Md. 377, 

403 (where the court said: ‘In this 

State, the final decree confirms the 

partition, and declares that each par- 

ty shall hold his share in severalty, 
and this decree operates as a convey- 
ance’’). 

“Tt is another principle of the 
chancery jurisdiction in partition 
that a decree itself does not transfer 
or convey title even after the allot- 
ment of the respective shares of each 
of the parties to the proceeding, but 
that the legal title remains as it was 
before.” Gay v. Parpart, 106 U. S. 
679, 689, 1 SCt 456, 27 L. ed. 256. 

[a] Decree confers merely an 
equitable right, which may protect 
the party in an equitable forum, but 
does not itself pass the legal title. 
Bolling v. Teel, 76 Va. 487. 

28. Smith v. Crawford, 81 Ill. 296; 
Wadhams v. Gay, 73 Ill. 415; Chick- 
ering v. Failes, 29 Ill. 294; Beard v. 
Gwires Ml Vide wwe Marsh. (ky. 05225 
Hunter vy. Brown, 7 B. Mon. (Ky.) 
283; Bush v. Coomer, 69 SW 793, 
24 KyL 702; Bolling vy. Teel, 76 Va. 


title in the parties, without inter- 
change of deeds, it is not compelled 
to do so, and may proceed under the 
old chancery practice, in which case 
its decree does not vest title in the 
parties and deeds are requisite. 
Smith v. Crawford, 81 Ill. 296. 

[c] Retrospective operation of 
statute.—The legislature has power 
to make retrospective a statute pro- 
viding that a decree of partition, ex 
proprio vigore, Shall vest the title in 
the several owners without necessity 
of conveyances, where the persons 
to whom allotments were made were 
the real owners of the shares allotted 
them and only lacked the naked legal 
title. Wright v. Johnson, 108 Va. 855, 
62 SE 948. 

30. Burns v. Dillon, (Ky.) 9 SW 
(2d) 1095. he ‘i 
: [a] Where the parties have been 
in possession for seventy-five years 
of the purparts respectively awarded 
to them, a failure of the court to di- 
rect the execution of conveyances to 
effectuate the partition cannot af- 
fect the substantial rights of the 
parties on a collateral attack. Burns 
v. Dillon, (Ky.) 9 SW (2d) 1095. 


514 [47 C.J.] 
veyance is necessary,*! unless required by statute,*? 
inasmuch as the parties are seized of their shares 
and the partition only adjusts their rights.** 

Presumption of execution. As against a collateral 
attack, a deed executed by an officer of the court will 
be presumed to have been made under the court’s di- 
rection;?+ and where it is shown that the court or- 
dered conveyances to be made, it will be presumed 
that they were duly executed pursuant to such or- 
der.°®> Where conveyances were necessary to effec- 
tuate the partition and no order directing them to be 
made appears, but the parties have been in posses- 
sion of the respective purparts for a long period, it 
may fairly be presumed that they have made convey- 
ances among themselves.®° 

[§ 628] 2. How and by Whom Made. In proceed- 
ings in equity for partition, where conveyances are 
necessary to-vest the legal title in the parties in sev- 
eralty,®?’ the proper way to carry into effect the de- 
eree of partition is to direct each party, if sui juris, 
to convey to the others the respective purparts al- 
lotted to them.** In some jurisdictions, under stat- 
utes so providing,®® the court may direct a commis- 
sioner to execute the proper conveyances,*® with- 
out first giving the parties an opportunity to do so;*1 
and a conveyance so executed is of the same effect 


in passing title as if executed by parties competent — 


to act.*? 

Where some parties are not sui juris, by reason of 
infancy or incompetency, and the execution of con- 
veyances by a commissioner is not provided for by 
statute, the court may decree the infants or incompe- 
tents trustees of the purparts not allotted to them,*® 
or, in the case of an infant, respite the conveyance 
until he attains his majority.** 

Compelling execution. Where a court of equity 
directs conveyances to be made to effectuate the par- 
tition, their execution may be compelled by attach- 
ment,*° imprisonment,*® or the exercise of other 
powers of the court over the persons of the parties.*7 

[§ 629] 3. Form and Contents. The legal title to 
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the purparts of real estate allotted to the respective 
parties in partition should be vested in them by deeds 
of conveyance,** and not by covenants to stand seized 
to uses.49 A deed in conformity with the statute is 
sufficient.°° 

[§ 630] 4. Approval or Confirmation by Court. 
Unless so provided by statute, approval or confirma- 
tion by the court of a deed made to effectuate parti- 
tion is not necessary in order to vest title in the 
grantee.®! When confirmation is made, it should 
not be construed as intending to go beyond the terms 
and directions of the decree directing conveyance ;°? 
and so no binding force is.given by such confirma- 
tion to recitals not authorized by the decree.®* 

[§ 631] 5. Construction and Operation.®+ A deed 
in partition operates upon the possession of the prop- 
erty, converting the common possession of each par- 
ty in the whole property into a possession in several- 
ty of each purpart,°® and does not.invest a tenant 
with any new or different title than he had before 
the partition.®° 

Commissioners’ deeds. A conveyance by a com- 
missioner passes only the title of the parties to the 
action in the property directed to be conveyed.°*? 
Recitals, in deeds executed by commissioners, which 

.go beyond the decree of the court directing the con- 
veyance are nugatory;°* and warranty of title in 
such a deed is unauthorized.*® 

Variance between conveyance and decree. Inas- 
much as a decree confirming a division and allot- 
ment has, in the absence of statute, no effect upon 
the actual ownership or upon the title of the par- 
ties,°° a deed of conveyance made to effectuate the 
partition controls as to the interest or estate taken 
by the grantee where the decree was erroneous.*! 

[§ 632] 6. Setting Aside.°? A conveyance made 
to effectuate a partition cannot be set aside on the 
ground of fraud where the record in the partition. 
proceedings shows full conformity with the statute 
governing it.°* 


31. Street v. McConnell, 16 Ill. 34. Miller v. Pryse, 49 SW 776, 20, (20 Va.) 534. 
125; Bolling v. Teel, 76 Va. 487; and | KylL 1544. 49. Christian v. Christian, supra. 
cases infra note 33. 35. Jackson v. Woolsey, 11 Johns. 50. (Vik sve Glos, 308: Ill.) 25032139 

32. See statutory provisions. (N. Y.) 446. NE 401. 

[a] Statute directing that “the 86. Moxey v. Day, 1 Ky. Op. 74. 51. Street v. McConnell, 16 Ill. 125. 
commissioners shall be empowered to 37. See supra § 627. 52. McCall v. Carpenter, 18 How. 
convey” to each parcener the part al- $3. (Gay we Parpart, 106_U. Sx 679) (GU SOn29 7.) oats ed. 3sor 


lotted to him, and providing that a 


conveyance so made shall be as valid | Walker, 9 Port. 


1 SCt 456, 27 L. ed. 256; 
(Ala.) 497; 


53. 
54, 


Deloney v. 


McCall v. Carpenter, supra. 
Bolling 


and effectual as if made in any other 
authorized manner, makes convey- 
ance essential to the completion of 
the title, and without it the title in 


severalty does not vest. Smith v. 
Moore, 6 Dana (Ky.) 417. 
33. Bolling v. Teel, 76 Va. 487. 


Compare Gay v. Parpart, 106 U. S. 
679, 690, 1 SCt 456, 27 L. ed. 256 
(where it was said that “‘the writ of 
partition at the common law » 
[unlike a decree in chancery ] operates 
on the title only by way of estoppel’). 

“Partition at law and in equity are 
different things. The first operates 
by the judgment of a court of law, 
and delivering up possession in pur- 
suance of it; which concludes all the 
parties to it. Partition in equity pro- 
ceeds upon conveyances to be execut- 
ed by the parties; and if the parties 
be not competent to execute the con- 
veyances, the partition cannot be ef- 
fectually had.” Whaley v. Dawson, 
2 Sch. & Lef. 367, 371 [quot Gay v. 
Parpart, 106 U.S. 679, 690, 1 SCt 456, 
27 L. ed. 256]. 


v. Teel, 76 Va. 487. 

39. See statutory provisions. 

40. Gay v.-Parpart, 106 U. S. 679, 
Lt  SCts4565)  2it ol: Cdn OCs Serr av. 
Belcher, 140 Ky. 415, 1381 SW 177; 
Bolling v. Teel, 76 Va. 487. 

41. Kerr v. Belcher, 140 Ky. 415, 
LS IS WaT. 

42. Bolling v. Teel, 76 Va. 487. 

43. Matter of Bloomar, 2 De G. & 
J. 88, 59 HngCh 70, 44 Reprint 921; 
Matter of Sherard, 1 De G. J. & s 
421, 66 EngCh 326, 46 Reprint 167; 
Matter of Molyneux, 4 De ‘Gui. & J: 
365,.65 EngCh 283, 45 Reprint 1225; 
St. Leger v. Ferguson, 10 Ir. Ch. 488. 

44. Gay v. Parpart, 106 U. S. 679, 
1 SCt 456, 27 L. ed. 256; Tuckfield v. 
Buller, Ambl. 197, 27 Reprint 133; 
Atty.-Gen. v. Hamilton, 1 Madd. 214, 
56 Reprint 80; Brook v. Hertford, 2 
P. Wms. 518, 24 Reprint 848. 

45. Gay v. Parpart, 106 U. S. 679, 
1 SCt 456, 27 L. ed. 256. 


46. Gay v. Parpart, supra. 
47. Gay v. Parpart, supra. 
48. Christian v. Christian, 6 Munf. 


Construction and operation of 
deeds generally see Deeds §§ 195- 


480. 

55. McGraw v. Berry, 152 
452, 238 SW 618 

56. McGraw. v. Berry, supra. 

57. Dunn v. Dunn, 191 Ky. 817, 232 
Sw 40. 

Execution of conveyances by com- 
missioners see supra § 628. 

58. McCall v. Carpenter, 18 How. 
(U. S.) 297, 15 Li ed. 389. 

59. Beale v. Stroud, 191 Ky. 755, 
231 SW 522. 

60. See supra § 627. 

61. Gay v. Parpart, 106 U. S. 679, 
1_SCt. 456,27 LL: ed. 256. 

[a] Thus, where one entitled to a 
fee under a will was allotted only a 
life estate by the decree in partition, 
and the deeds between the parties do 
not limit him to a life estate, ‘the takes 
a fee. Gay v. Parpaft, 106 U. S. 679, 
1 SCt 456, 27 L. ed. 256. 

62. Validity of deeds generally see 
Deeds §§ 131-183. 

63. Bushman v. Bushman, 311 Mo. 
551,279 SW 122: 


Ark. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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IV. TAKING LAND AT APPRAISED VALUE" 


[§ 633] A. In General. 


therein.®° 


[§ 634] B. Property to Which Applicable. 
right of election being wholly statutory,‘® it can be 
exercised by the proper party or parties’? only with 
respect to such property or estate as is within the 
contemplation of the particular statutes,** some of 
which apply only to an estate of an intestate,‘*? and 


64. Appraisal for: 
Allotment in general see supra § 565. 
Owelty see supra § 520. 
Sale see infra § 667 

65. See statutory provisions. 

[a] In Delaware 1 L. p 291 directs 
the assignment by the orphans’ court 
to be made to the eldest son, etc., he 


paying to the other children, etc. 
Townsend v. Rees, 2 Del. 324. 
[b] In Kansas Rev. St. (1923) § 


60-2110 reads: “If partition cannot 
be had, and the property shall have 
been valued and appraised, any one 
or more of the parties may elect to 
take the same, or any separate tract, 
at the appraisement,” etc. 

[ec] In Louisiana Rev. Civ. Code 
art 343 reads: ‘“‘Whenever the father 
or mother of a minor has property in 
common with him each can cause it 
to be adjudicated to them in whole 
or in part at the price of estimation 
made by experts appointed by the 
Judge duly sworn after a family 
meeting duly assembled have declared 
that the adjudication is for the in- 
terest of the minor and the under 
tutor shall have given his consent 
thereto.” Schwabacher’s Succ., 130 
La. 631. 58 S 414. 

{d] In Maine, under St. (1821) ¢ 
51 § 31, judges of probate, when real 
estate of deceased persons could not 
be divided among all the heirs or dev- 
isees or their legal representatives, 
without great prejudice to or spoil- 
ing the whole, were authorized to ‘“‘as- 
sign the whole to one or so many of 
the heirs or devisees as the same will 
conveniently accommodate,” etc. 
Robbins v. Gleason, 47 Me. 259, 271. 

fe] In Maryland see Annot. Code 
(1924) art 46 § 18 et seq. 

[f{] In Ohio Rev. St. § 5762 pro- 
vides: ‘‘When the commissioners are 
of opinion that the estate cannot be 
divided according to the demand of 
the writ, without manifest injury to 
the vaiue thereof, they shall return 
that fact to the court, with a just 
valuation of the estate. Whereupon, 
if the court approve of the return, 
and one or more of the parties elect 
to take the estate at such appraised 
value, the same shall be adjudged to 
him or them, upon his or-their pay- 
ing to the other parties.’ etc. Darl- 
ing v. Darling, 85 Oh. St. 27, 96 NE 


939. 
[g] In Pennsylvania, where the 
property is divisible into as many 


purparts as parties, the shares be- 
ing of unequal value, or where it 
cannot be divided into as many pur- 
parts as parties, or where no division 
is possible, the statutes provide for 
a valuation, allotment of purparts, 


adjustment of owelty, etc. Wistar’s 
ADD 412 Op, das 3908 
[fh]. In South Carolina Rev. St. 


(1893) § 1950 requires a provision to 
be inserted in a writ of partition to 
the effect thaty if the commissioners 
shall decide that the land cannot be 
fairly divided, they shall make a 


$ 


The right, existing or 
formerly existing in some jurisdictions, given to in- 
terested parties to elect in certain circumstances and 
under certain conditions,®® as a mode of partition,®® 
to take one or more of the purparts at the appraised 
value is wholly of statutory origin,®* and without 
such statutory authorization the court cannot adopt 
and approve a partition thus made,°* except, it may 
be, in a case where the parties themselves acquiesce 


[By Ginpert G. Finury] 


not to the reversion in the widow’s dower,’* even 
after the death of the dowager,’® or land conveyed 
to the widow in leu of dower.’® 

[§ 635] C. Right To Take’’—1. In General. 
right ean be exercised only to the extent and in the 
circumstances and under the conditions permitted by 
the statutes,’® and under some statutes it is not con- 
fined to the right of choice between parcels,*® but is 
aright to take the whole estate.*° 


The 


It does not exist 


unless the estate cannot be divided between all the 


This 


special return appraising its value 
and certifying whether it would be 
most for the benefit of all parties to 
deliver to one the whole property on 
payment of a sum assessed by the 
commissioners, ete. Barnes v. Rod- 
gers, 54 (SCN db) 3 1 SB 885: 

[i] In South Dakota Rev. Code 
(1919) § 3479 provides: ‘‘When the 
real property of the estate cannot be 
divided without prejudice or incon- 
venience to the owners, the county 
court may assign the whole to one or 
more of the parties entitled to shares 
therein, who will accept it,’ ete. In 
re Ketcham, 41S. D. 515, 171 NW 764. 

{j] In Vermont.—Baldwin v. Al- 
drich, 34 Vt. 526, 80 AmD 695 (Gen. 
LA LOLI: Sh 206 7). 

[k] In Virginia and West Virgin- 
ja, “when partition cannot be con- 
veniently made, the entire subject 
may be allotted to any party who will 
accept it and pay therefor,” etc. Rob- 
erts v. Hagan, 121 Va. 573, 93 SE 619 
(Code [1904] § 2564); Corrothers v. 
Jolliffe, 32 W. Va. 562, 9 SE 889, 25 
AmSR 836 (Code [1887] c 79 '§ 3). 

f1] In Washington Remington 
Code (1915) § 1595 provided in effect 
that, where real estate could not be 
divided without prejudice or incon- 
venience to the.owners, the court 
might assign the whole to one or 
more of the parties entitled to share 
therein, provided the party to whom 
it was assigned would pay to the 
other interested parties,’ ete. F. T. 
Larrabee Co. v. Mayhew, 135 Wash. 
214, 237 P 308. 

66. Jenkins v. Simms, 45 Md. 532. 

67. Johnson v. Hoover, 75 Md. 
486, 23 A 903; In re Ferguson, 204 
Pa..253, 53 A 1092. 

68. Terrell v. Cunningham, 70 Ala. 


69. Terrell v. Cunningham, ‘supra. 

70. See supra § 633. 

71. See infra §§ 637-639. 

72. See cases infra notes 73-76. 

73. Jenkins,v. Simms, 45 Md. 532; 
Sumner v. Parker, 7 Mass. 79; In re 
Parson, 64 Vt. 193, 23 A 519; Roberts 
v. Hagan, 121 Va. 573, 93 SE 619. 


[a] In Louisiana movables as well 
as immovables can be adjudicated. 
Schwabacher’s Succ., 130 La. 631, 58 


as 414; Massey v. Steeg, 12 La. Ann. 
78. ; 
Ib] In Maryland the right exists 


only in the division of intestate es- 
tates, and not for such as come by 
will or other conveyance. Ruhl v. 
Waener, 146 Md. 595, 127 A 495; 
Johnson y. Hoover, 75 Md. 486, 28 A 
; Colston v. Dorchester County 
Ct.. 4 Harr. & M. 283 
74, Sumner v. Parker, 7 Mass. 79. 
[a] Decree to that effect is void. 
Sumner v. Parker, 7 Mass. 79. 
75. Hunt v. Hapgood, 4 Mass. 117. 
[a] Intent of the statute.—(1) It 
is not within the intent of the stat- 
ute that the dower, when it falls, 
should be settled on the eldest son, 
on his paying the other children the 


parties without injury.*+ 
the execution of a general partition scheme in which 
the interests of all the parties are considered.*? 
Honesty and fair dealing toward the other parties 
is required in the exercise of the right.** 
Right is lost by a failure to appear and accept at 


It is permissible only in 


value of their shares in money. Hunt 
v. Hapgood, 4 Mass. 117, 120. (2) 
“The design of the act was to prevent 
an injury to all the heirs by a minute 
division ‘of the lands, by which they 
would be worth little to any heir. 
This power is, therefore, vested in 
the judge, to be exercised presently 
after the decease of the intestate, 
when the situation of the heirs will 
not be materially altered from the 
state in which the intestate left 
them.” Hunt vy. Hapgood, supra. 
76.- Keisel’s App., 7 Pa. 462. 


77. Right to bid see infra § 639. 
aan Md.—Jenkins v. Simms, 45 Md. 


Mass.—Sumner v. Parker, 7 Mass. 


Oh.—Darling v. Darling, 85 Oh. St. 
27. 96 NE 939. 

Pa.—Wentz’s App., 7 Pa. 151. 
sine .—In re Parson, 64 Vt. 193, 23 A 

Va.—Roberts v. Hagan, 121 Va. 573, 
93 SE 619 
Thus the court has no power 
to confirm an award to an heir, in 
accordance with an agreement by all 
the heirs, of real estate held in com- 
mon by the heirs of two decedents, 
without prior separation of the two 
estates, where such prior separation 
is required by statute. In re Parson, 
64 Vt. 193,,23 A 519. 


79. Catlin v. Catlin, 60 Md. 573. 
80. Catlin v. Catlin. supra. 
[a] Tllustration.Where an_ es- 


tate was divided into parcels less 
than the number of heirs, the eldest 
son was allowed to take all of them 
to the exclusion of the other heirs. 
Catlin v. Catlin, 60 Md. 573. 

81. Jenkins v. Simms, 45 Md. 5232, 
536; Wilhelm v. Wilhelm, 4 Md. Ch. 
330; Thayer v... Thayer. 7% Pick. 
(Mass.) 209; Hunt v. Hapgood, 4 
Mass. 117. : 

“Where the estate is susceptible 
of division into as many parts as 
there are heirs, no right of election 
exists.” Jenkins v. Simms, supra. 

[a] “fhe words ‘without preju- 
dice to, or spoiling the whole’ ? 
import a case when the shares divia- 
ed, from the nature of the estate, 
would be worth but little, as in the 
case of a dwelling-house, or some 
small parcel of land, the respective 
shares of which, holden in severalty, 
would be of much less value than 
when holden together.” Hunt v. Hap- 
good, 4 Mass. 117, 1 

82. Roberts v. Hagan, 121 Va. 573, 
93 SE 619. 

[a] One undivided interest cannot 
be sold by isolated sale; the sale 
must be made in the execution of a 
general partition scheme in which 
the interests of all the parties are 
given equal consideration. Roberts 
Vv. Hagan, 121 Va. 573, 93 SH 619. 

83.-) Murrsv.. Murr, 11 (Oh. (Cir ¢e 
N.S: 439, 30 ‘Oh: Cir: Ctsoe: 

fa] Thus adult coparceners must 
account in an action of deceit for 
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the proper time.** 
[§ 636] 2. Nature of Right. The right of election 
to take the property and pay the valuation is a val- 
uable right®® which, in the case of heirs, becomes 
vested by the death of the intestate,*® and of which 
the parties cannot be deprived either by the return 
of the commissioners or the subsequent action of the 
court thereon.’? By exercising his right of election 
an heir takes as a purchaser,** and not by descent.*® 
[§ 637] 3. Who May Exercise Right—a. In Gen- 
eral. Only those persons on whom the right. has 
been expressly conferred by statute can exercise the 
right of election.°° The right of election in the par- 
ties in interest®! may extend to the surviving spouse 
of the intestate,®” and those holding in remainder.?* 
The husband of an heir may elect in the right of his 
wife,?* and acquire title in his own right.°® The 
right has been held not to extend to the executor of 
an heir,°®® or to the mortgagee of an undivided inter- 
est in the estate.°* An attorney has no power to ac- 
cept an estate for anyone except his own client.°® 


profits on land taken at the valuation 
and sold soon after at a large in- 


pired it 
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could not be questioned. 
Painter v. Henderson, supra. 


[§§ 635-638 


The premises may be divided so as definitely to fix 
the portion of a life tenant of a part interest.°® 

[§-638] b. Preferences. In general, in the parti- 
tion of intestate estates, preference in the election is 
based on seniority and sex, but this rule has, in some 
jurisdictions, been modified by statutes allowing bids 
above the valuation to be made.” The right to pref- 
erence succeeds to the heirs of,* or to the grantees or 
alienees* of, an heir, but is lost and goes to the next 
heir if the alienees of different portions are unable to 
agree on their choice.’ A surviving husband has no 
preference as against other male heirs.° The guard- 
ian of a minor heir, who hag no funds of the minor, 
can refuse the minor’s preference to take a purpart 
charged with owelty,’ and later accept one for his 
wife.® 

Where estates other than intestate estates are 
within the application of the statute,? equal rights 
of election have been held to exist.between coten- 
ants,+° and if two or more elect to take the same 
tract it must be allotted to the one offering the best 


interest exists 


need not be paid to 
the life tenant. 


McDonald v. McDon- 


crease where they concealed from an 93. See statutory provisions. ald, 256 Pa. 304, 100 A 867. 
infant coparcener its true value. 94. Stevens v. Richardson, 6 Harr. 1. See statutory provisions. 
Murr evi Murr. ili 'Ohi Cir. CtesN Ss ree Je) Cida W562 ; [a] In Maryland the eldest son 
439330 On! Gir Ct. S08: {a] In Pennsylvania .(1) until | may elect to take part or whole of 
84. Darling v. Darling, 85 Oh. St. |1867 it was héetd that, although no|the estate. Catlin v. Catlin, 60 Md. 
27, 96 NE 939; Wentz’s App., 7 Pa. | statute provided for any allotment of | 573. 
151. land to the husband of an heir, still, 2. See infra § 639. 
Proper time to elect see infra § | when it was so decreed and he paid 3. Jenkins v. Simms, 45 Md. 532; 
45. or secured to the other heirs their | In re Ragan, 7 Watts (Pa.) 438; Her- 
85. Catlin v. Catlin, 60 Md. 573; | proportions, he became the owner of | sha v. Brenneman, 6 Serg. & R. (Pa.) 
Jenkins v. Simms, 45 Md. 532; Stal-|all the interests except his wife’s, | 2; Walton v. Willis, 1 Dall. (Pa.) 351, 
lings v. Stallings, 22 Md. 41; Chaney | which remained in her. Thompson v.|1 L. ed. 171. 
v. Tipton, 11 Gill & J. (Md.) 253; | Stitt, 56 Pa. 156; Kean v. Ridgway, [a] Thus (1) the children of the 


Wilhelm v. Wilhelm, 4, Md. Ch. 330. 


86. Jenkins v. Simms, 45 Md. 532; 
Cr eee. Vv. Dipton, 11, Gilly J. Giids) 
3: 
' 87. Stallings v. Stallings, 22 Md. 


She 

[a] Thus a return failing to show 
that the parties interested, in the or- 
der of their ages, were given a 
chance to elect is insufficient. Stal- 
lings v. Stallings, 22 Md. 41. 

88. Stevens v. Richardson, 6 Harr. 
& J. (Md.) 156. 

[a] Election vests legal title.— 
Stevens v. Richardson, 6 Harr. & J. 
(Md.) 156. 

89. Stevens v. Richardson, supra. 

90. In re Ferguson, 204 Pa. 253, 
53 A 1092. 

[a] In Pennsylvania, under a for- 
mer statute, the right of election was 
held to exist in none other than the 
heirs. Matter of Geibler, 1 Pearson 
445. 

Right of heir and alienee of heir to 
take see infra § 638. 


91. See statutory provisions. 
92. See cases infra this note. 
{a] In Massachusetts the statute 


authorizing the wife’s share to be set 
off as an undivided part is held to 
be a mode of division additional to 
that allowing the whole or any part 
to be set off to one or more of the 
owners on payment to the others of 
the amount awarded. Elliot vy. El- 
liot, 137 Mass. 116. 

[b] In Pennsylvania (1) the sur- 
viving spouse is given the right of 
election by the statute of June 7, 
MOA Ges dle voolL oe is) oC a): rinse 
(1920) § 16512. (2) Prior to this stat- 
ute it was held not to extend to the 
widow of the intestate. Danhouse’s 
Est., 130 Pa. 256, 18 A 621; Rankin’s 
App., 95 Pa. 358; Gourley _v. Kinley, 
66 Pa, 270; Painter v. Henderson, 
7 Pa. 48. See Matter of Geibler, 1 
Pearson 445 (where the widow was 
denied the right to bid because not 
entitled to come in and take or re- 
fuse at the valuation). (3) And a 
decree assigning the estate to the 
widow was voidable and not void; 
when the time for appeal had ex- 


16 Serge. & R. 60; Stoolfoos v. Jen- 
kins, 8 Serge. & R. 167; Fogelsonger 
v. Somerville, 6 Serge. & R. 267. (2) 
In 1884, in deciding that a husband 
could not bid against his wife or the 
other heirs, the court said that since 
the act of 1848 the husband could not 
take at the valuation even though all 
the other heirs refused. Eby’s Est., 
5 Pa, Co. 434. 

95. Stevens v. Richardson, 6 Harr. 
& J. (Md.) 156; Thompson v. Stitt, 
56 Pa. 156. 

[a] Title acquired.—(1) The hus- 
band acquires title in his own right 
to the extent of the money he ad- 
vances for owelty beyond the interest 
of his wife. Thompson vy. Stitt, 56 
Pa. 156. (2) He takes as a purchaser 
and not by descent from the ances- 
tor an estate in fee in the whole land 
elected, and no interest therein passes 
to his wife. Stevens v. Richardson, 
6) Harr, .&- J. (vid; ). 15:6: 


96. Jenkins v. Simms, 45 Md. 532; 
In re Ferguson, 204 Pa. 253, 53 A 
1092. 

97. Stewart v. Allegheny Nat. 


Bank, 101 Pa. 342; Long’s; Apvn.,, 17 
Pa. 151; McCandless’ App., 10 Wkly 
IN CMiCPan) S5i6.3e 
98. Com. v. Kreager, 78 Pa. 477. 
[a] ®hus the attorney for one heir 
had no power to accept the estate at 


the valuation for his constituent in | 


trust for the other heirs from whom 
he had no authority. Com. v. Krea- 
ger, 78 Pa. 477. 

' 99. McDonald v. McDonald, 256 
Pa. 304, 100 A 867. 

[a] Sale of the premises cannot 
be insisted on if the remaindermen 
are satisfied to accept the purpart at 
the valuation. McDonald v. McDon- 
ald, 256 Pa. 304, 100 A 867. 

[b] Exclusive possession of such 
portion is in the life tenant during 
the remainder of his life. McDonald 
v. McDonald, 256 Pa. 304, 100 A 867. 

[c] Unproductiveness of a portion 
is no ground for reversal of the de- 
eree. McDonald v. McDonald, 256 Pa. 
304, 100 A 867. 

[d] Interest on the value of the 
part of the estate in which the life 


eldest son who died in the lifetime 
of an intestate succeed to the priority 
of choice which the father would 
have had if he had survived intestate. 
In re Ragan, 7 Watts (Pa.) 438. (2) 
The eldest son of the*eldest son of 
an intestate is entitled in the same 
manner as his father. Walton v. 
Wallis 1 Dall... (Pa) 3b sede aa. 
(3) The heir at law of an heir who 
died after his election but before fil- 
ing the bond may pay the money and 
take the property. Jenkins v. Simms, 
45 Md. 532. 

[b] At common law this principle 
was exemplified in the rule that the 
advantage between coparceners of an 
advowson as to the first presentment 
shall go to their grantees. Harris v. 
Nichols, Cro. Eliz. 19, 78 Reprint 285. 

{c] Legislative intent was to pre- 
vent estates from being split and frit- 
tered into many parts, to their mani- 
fest prejudice, and it is much strong- 
er in the case of a grandson than of 
a son. Walton vy. Willis, 1 Dall. (Pa.) 
351 ,eliuereds Wil. 

4 Jenkins v. Simms, 45 Md. 532; 
Chaney v. Tipton, 11 Gill & J. (Ma.) 
253; Jarrett v. Cooley, 6 Harr. & J: 
(Md.) 258; Biles’ App., 119 Pa. 105, 
12 A 833; Thompson v. Stitt, 56 Pa. 
156; Marklein v. Trapnell, 34 Pa. 42, 
75 AmD 634; Painter v. Henderson, 7 
Pa. 48; In re Ragan, 7 Watts (Pa.) 
438; Matter of Mealy, 1 Ashm. (Pa.) 
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ae Kline v. Grayson, 4 Binn. (Pa.) 
6. In re Ketcham, 


AL Sas odibs 
171 NW 764. 

7. Milligan’s App., 82 Pa. 389. 
~ 8. Milligan’s App., supra. 

9. See supra § 634. 

10. Darling v.'’ Darling, 85 Oh. St. 
27, 96 NE 939; Buréh v. Brooks, 15 
Oh CirwCt. UN. -SH4438513 42 Ohy Cing Ot. 
605; Corrothers v. Jolliffe, 32 W. Va. 
562, 9 SH 889, 25 AmSR 836. 

[a] Larger interest of one party 
will not give preference over another. 
Corrothers v. Jolliffe, 32. W. Va. 562: 
9 SE 889, 25 AmSR 836. 

[b] Poverty will not bar a party’s 
right to elect, provided he acts in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 638-641] 


price,!! or sold at public sale.t? However, a rail- 
road, cotenant with a private individual in a union 
depot, has been given the privilege of paying the 
valuation.13 A statute providing for preference ac- 
cording to seniority of title has been construed to 
apply to all cases in the court of common pleas.** 

[§ 639] c. Bidding for Shares. In some jurisdic- 
tions the right of election has been modified by pro- 
visions allowing the parties to offer bids for the vari- 
ous purparts.t° Their purpose was to introduce a 
more reasonable rule of allotment, and one promotive 
of better results than election by sex or by seniority 
of parties or titles,4® and the effect has been to re- 
strict the old rules to eases in which no offer above 
the valuation is made by a party in interest.17 The 
decisions seem to treat them as prescribing a rule 
of procedure, rather than as conferring a positive 
right,'® the tendeney being to restrict their opera- 
tion to the narrowest limits.1® It has been held, 
however, that courts of equity are not bound by such 
provisions in all cases.?° The statutes presuppose an 
appraisement or valuation,?? but failure to make a 
valuation will not render the provisions inapplicable 
if one should be made.?”. The property is allotted to 
the party who offers the highest price above the val- 


good faith and has the money when 


the time comes. Burch v. Brooks, 15 [b] Thus, 
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berger, 33 Fed. 397, 401. : 
in an equitable parti- 


[47.,CrJ.] S87 
uation.2? The parties entitled to bid are those who 
have the right to elect to take at the valuation;** 
they include life tenants?® and the surviving 
spouse.2* An agreement by all the parties to reduce 
the valuation on a purpart and allot it to one will 
not deprive the others of their right to bid on the 
remaining purparts.27 One bid only is allowed for 
each purpart;?5 it must be in writing,?® and all 
offers must be submitted before any are announced.*? 
Two or more parties may submit a joint bid.*+ 

[§ 640] D. Proceedings—l. In General. Wheth- 
er or not the proper conditions exist is for the court 
to decide,?? and a wrong, conelusion on that ques- 
tion will not render the court’s decree void if the 
proceedings are in accord with the statute;** but 
the power to determine whether the land can be di- 
vided without injury,** and if so the number of pur- 
parts into which it may be most advantageously di- 
vided,*® is in the commissioners or inquest appointed 
by the court,*® whose duty it 1s to divide the prop- 
erty, appraise it, and make a report to the court,?? 
but whose power to do so is lost when the land is 
divided into unequal purparts and appraised.*® 

[§ 641] 2. Valuation—a. In General. Under 
some statutes, where an equal division among all the 


statute.’”’ Sutton’s App., supra. ; 
[a] Oral bidding.—Where a party, 


ObyGCir-yCteN:, S443) 34.OhCin Ct: 
605. 

11. Corrothers v. Jolliffe, 32 W. 
Va. 562, 9 SE 889, 25 AmSR 836. 

12. Darling v. Darling, 85 Oh. St. 
27, 96 NE 939; Burch v. Brooks, 15 
Oh Cir, Ci N*S:443;'/34 Oh. ‘Cir, Ct. 
605; Corrothers v. Jolliffe, 32 W. Va. 
562, 9 SE 889, 25 AmSR 836. 

fa] In conflicting elections the 
procedure is to order a sale, refus- 
ing all of them. Burch v. Brooks, 15 
Obe Cire Cty IN. 8.74437 34- Oh. Cit. Ct. 


605 
Clements v. Seaboard Air-Line 
R. Co., 158 Ga. 764, 124 SE 516. 


14. Klohs v. Reifsnyder, 61 Pa. 
240; Dana v. Jackson, 6 Pa. 234. 
[a] It includes cases where the 


estate is divisible into as many pur- 
parts as there are parties. Dana v. 
Jackson, 6 Pa. 234: 

[b] Its effect is to take from the 
sheriff his common-law right of al- 
lotment according to his arbitrary 
will, and vest it in the courts accord- 
ing to a prescribed rule. Dana v. 
Jackson, 6 Pa. 234, 

[c] The rule fails only where the 
titles are of the same date, when the 
discretion of the court’ controls. 
Dana v. Jackson, 6 Pa. 234. 

{d] Preference in the common 
pleas is given to seniority of title 
only. Klohs v. Reifsnyder, 61 Pa. 
240. 

15. See statutory provisions. 

[a] In Pennsylvania, prior to the 
enactment of the statutes, it was 
held that the right of an heir to take 
at the valuation could not be defeat- 
ed by the higher bid of another heir. 
In re Kreider, 18 Pa. 374. 

16. Cochran v. Shoenberger, 33 
Fed. 397 (Pennsylvania). 


17. Eyerman v. Detwiller, 136 Pa. 
285, 20 A 511; .Mason’s App., 41 Pa. 
74; Dewart v. Purdy, 29 Pa. 112. 


[a] Former rule prevails if no ad- 
vance is offered. Mason’s App., 41 
Pa nkts Dewart Vv... PUuray,.ce Pa. 113. 

18. Cochran v. Shoenberger, 33 
Hed. 397 [cit Wistar’s App., 105 Pa. 
390; Bartholomew’s App., 71 Pa. 291; 
Klohs v. Reifsnyder, 61 Pa. 240]. 

19. Cochran v. Shoenberger, 33 
Fed. 397 (Pennsylvania). 


20. Cochran v. Shoenberger, su- 
pra (Pennsylvania). 
[a] Reason for rule.—‘‘'To make 


this rule imperative in all cases of 
equitable partitions would tend to de- 
feat the remedial justice peculiar to 
courts of equity.” Cochran vy. Shoen- 


é 


tion, if one party must have, or ought 
to have, a particular purpart because 
of its contiguity and relation to his 
other property, it should be assigned 
to him at its fair market value to 
others, and he should not be coerced, 
by the other party’s bidding, into 
paying more.. Cochran v. Shoenberg- 
er, 30° Red. (397: 

{c] Itis proper to consider an ap- 
parently fair offer above the valua- 
tion. Cochran v. Shoenberger, 33 Fed. 


BI 

21. Wistar’s App., 105 Pa. 390. 

22. Whitman vy. O’Connor, 145 Pa. 
642, 23 A 234. 

{a] £hus, where, there being two 
parties in interest, land was divided 
into three purparts and not appraised, 
it was error to allot to one party a 
purpart upon which the other had 
bid. Whitman v. O’Connor, 145 Pa. 
642, 23 A 234. : 

23. Eyerman v. Detwiller, 136 Pa. 
285, 20 A 511; Klohs v. Reifsnyder, 
61 Pa. 240; Corrothers v. Jolliffe, 32 
W.Va. 562, 9 SE 889, 25 AmSR 836. 

24. Rankin’s  App.,-.95. Pa.- 358; 
Watiet of Geibler, 1 Pearson (Pa.) 

25. See cases infra this note. 

fa] In Pennsylvania (1) by the 
statute of June 7.1917 (Ce) Lop 337'§ 
12) and St. (1920) § 16511, life ten- 
ants are expressly included. (2) Pri- 
or to this they did not have the right 
to be included. Rankin’s App., 95 Pa. 


358: Sanders’ Hst., 41° Pa. Supér. 77. 
26. See case infra this note. 
[a] In Pennsylvania (1) by the 


StatuLeson wunet, 1917 (Pt. pasen 
§ 12) and St. (1920) § 16511, the sur- 
viving spouse is expressly included. 
(2) Prior to this the widow was de- 


nied the right to be included. Mat- 
ter of Geibler, 1 Pearson 445. 

27. Mason’s App., 41 Pa. 74. 

28. Eyerman vy. Detwiller, 136 Pa. 


285, 20. A bALS 
Ti Par. oo 4s 
Pa. 240; 
(Pa.) 74. 

[a] Bule applied.—A bidder is not 
allowed to withdraw his bid because 
of his own mistake. Emerick’s Est., 
It Phila. (Ba.) 74. 

29. Whitman v. O’Connor, 145 Pa. 
642, 23 A 234; Hyerman v. Detwiller, 
136 Pa. 285, 20 A 511; Sutton’s App., 
112 Pa. 598, 606, 4 A 6; Klohs v. Reif- 
snyder, 61 Pa. 240. 

“We think the practice of allotting 
purparts in partition on oral bids, not 
only pernicious, but contrary to the 


Bartholomew’s App., 
Klohs v. Reifsnyder, 61 
Emerick’s Est., 11 Phila. 


without objection, participates in oral 
bidding and receives a purpart, he 
cannot later complain. Sutton’s App., 
112 Pa. 598, 4 A 6. 

30. Whitman v. O’Connor, 145 Pa. 
642, 23 A 234; HEyerman yv. Detwiller, 
136 Pa. 285, 20 A 511; Klohs v. Reif- 
snyder, 61 Pa. 240. 

31. Eyerman v. Detwiller, 136 Pa. 
235, 20 “A 511: 

32. Johnson v. Merritt, 125 Va. 
162, 99 SE 785. 

33. Johnson v. Merritt, supra. 

[a] Failure to comply with the 
terms and provisions of the statute 
is fatal to the proceeding. Roberts 
v. Hagan, 121 Va. 573, 98 SE 619. 

34. King v. Reed, 11 Gray (Mass.) 
490; Sanders’ Est., 41 Pa. Super. 77. 


35. Sanders’ Est., supra. 
36. See statutory provisions. 
[a] In Maryland a. commission 


which fails to authorize the com- 
missioners, if the land cannot be 
fairly and equally divided among all 
the parties entitled thereto, to divide 
it into aS many parts as it is sus- 
ceptible of, and appraise each part, is 
fatally defective. Stallings v. Stall- 
ings, 22 Md. 41. 

_[b] In South Carolina the provi- 
sion required by Rev. St. (1893). § 
1950 to be inserted in a “writ of par- 
tition” need not be inserted in the 
“order. for ithe swrit.) (Barnes vs 
Rodgers, 54 S. C. 115, 31 SE 885 (the 
order for a writ need not provide in 
terms for appraisal and allotment or 
sale of property). : 

37. See statutory provisions. 

[a] In South Carolina, under the 
act of 1791, the commissioners might 
make a special return recommending 
that the property be vested in one 
of the parties interested: Carnes v. 
White, 3S. C.-L 8. 

{b] Presumption is that parties 
were duly heard unless it otherwise 
appears on the record. King v. Reed, 
11 Gray (Mass.) 490. 

[ec] Power to allot.—King v. Reed, 
Se Se. (Mass.) 490 (Rev. St. e 103 

{d] That plaintiff’s enjoyment of 
rents and profits will not be inter- 
fered with does not prevent an al- 
lotment of the whole premises to one 
of the parties, provided the land can- 
not be divided without great incon- 
venience to the parties interested. 
Baldwin v. Aldrich, 34 Vt. 526, 80 
AmD 695. 

38. Sanders’ Hst., 41 Pa. Super. 77. 


518 [47:°C.J.] 
parties is practicable, a valuation is neither neces- 
sary nor required,*?® but where an equal division in 
value cannot be made, it is the duty of the inquest 
or commissioners to value each purpart.*? The same 
inquest which is appointed to make the partition may 
make the valuation.* It should be based on the true 
value of the property and not the value at a forced 
cash sale.*? 
there is no agreement to be bound by the result.** 

Notice. All parties in interest must have notice 
so that they may attend the appraisal proceedings.** 
And where there is no preference between the 
heirs,*® all are entitled to notice of the valuation 
before the estate is allotted.*® 

[§ 642] b. Setting Aside. While, on objection by 
one entitled to except thereto,*’ a valuation may be 
set aside where there has been a plain mistake of 
fact or law,+® or where fraud has been exercised by 
an interested party,*® it will not be disturbed unless 
the weight of evidence decidedly preponderates 
against it.°° A mere difference of opinion by other 
honest and experienced men,°! or among the commis- 
sioners,°” is not sufficient, the general rule being that 
the valuation will not be overthrown except where it 
is shown to be so grossly incorrect and unequal as 


to justify an inference that the commissioners acted 


from an unfair and improper motive,®* or, in some 
jurisdictions, where a secured bid or offer to pay a 
higher price is made by a party in interest,°* pro- 
vided he also offers to allow his purpart to be sold.®® 
Where an inquest divides land into purparts of un- 
equal value and appraises and allots them, the in- 
quisition will be set aside®® unless the parties elect to 
let it stand.>? 

Where owners of‘land derived from different an- 


39.''| Wistar’s App.,. 105 Pa...390, 52. 

40. Whitman v. O’Connor, 145 Pa.|15, 93 A 295; 
642, 23 A 234; Wetherill v. Keim, 1 | 494, 57 SE 549. 
Watts (Pa.) 320; Sanders’ Bst., 41 53. 


Pa. Super. 77 


; 69 SE 657; 
Rule applied.—Where proper- 


PARTITION 


A quotient valuation is not illegal if 


Basford v. Cranford, 125 Md. 
Allen v. Allen, 76 S. C. 


Ayer v. Hughes, 87 S. C. 382, 
Parrott v. Barrett, 81 S. 


[§§ 641-646 


cestors seek partition of one ancestor’s undivided in- 
terest, the valuation of the whole as one tract will be 
set aside.>8 

[§ 643] 3. Return of Commission or Inquest. 
The return should show that the commissioners, up- 
on finding the land incapable of fair and equal divi- 
sion among the parties, divided it into as many parts 
as it was susceptible of and appraised each part.°? 
Also, it ought to state definitely what notice was 
given to the parties as well as how it was given,°° 
the condition of the land with regard to encum- 
brances,°*? and the peinwe tes and location of the 
dower interest.°? 

[§ 644] 4. Rule To Aeceps or Refuse. In Penn- 
sylvania the court after the report of the commis- 
sioners grants a rule on all the parties interested to 
come in and accept or refuse the estate at the valua- 
tion.®*-6* Service of the rule may*be made by a 
party or person other than the sheriff.®* It need be 
made only on the parties in interest at the com- 
mencement of the proceedings;°® and there is a pre- 


sumption of notice to the widow, when her name ap- ~ 


pears in the partition proceedings, which must be 
taken as true, even though the rule is not on file.®? 

[§ 645] 5. Time of Hlection. The right of elec- 
tion should be exercised at the proper time.®® This 
has been held to be after approval by the court of 
the commissioners’ reports and before a sale is or- 
dered,®® at the time fixed by the court in the rule to 
appear and accept or refuse at the valuation,“® or, 
in the absence of statutory regulation, a fair and 
reasonable time.‘ However, the court may grant 
the privilege after the proper time to accept has 
passed.*? 

[§ 646] 6. Award. A decree awarding the prem- 


should be shown. 

ings, 22 Md. 41. 
61. Stallings v. Stallings, supra. 
62. Stallings v. Stallings, supra; 

Phelps v. Stewart, 17 Md. 231. 


Stallings v. Stall- 


[a] C. 255, 62 SE 241, Bowen v. True, 79 63-64. See statutory provisions. 
ty is divided into three purparts, |S. C. 394, 60 SE 943; Allen v. Allen, 65. Vensel. v. Colner, 31 LegInt 
there being but two parties in inter-|76 S. C. 494, 57 SE 549;- Aldrich v. | (Pa.) 373. 
est, each must be valued. Whitman | Aldrich, 75 S. C. 369, 55 SE 887, 117 66. Welty v. Ruffner, 9 Pa. 224. 
v. O’Connor, 145 Pa. 642, 23 A 234. | AmSR 909. [a] Wendee of a child’s share who 
41. Walton v. Willis, 1 Dall. (Pa.) 54. Ayer v. Hughes, 87 S. C. 382, | knows that his interest will be part- 
Sleeve Mea.o diva. 69 SE 657; Parrott v. Barrett, 81 S. | ed in a short time must stipulate for 
42. In re Ketcham, 41 S. D. 515, |C. 255, 62:SE 241; Bowen v. True, 79 | notice if he does not wish to rely on 
171 NW 764. S. C. 394, 60 SE 943; Allen v. Allen, | his own vigilance. Welty v. Ruffner, 
43. In re Kreider, 18 Pa. 374;|76 S. C. 494, 57 SE 549; Aldrich v.|9 Pa. 224. 
White v. White, 5 Rawle (Pa.) 61. AlGrich V5 iSs1Cs S69 OS HoH 8 Oy ald: 67. es aes va -Colner, i3i ‘LegInt 
44. Walton v. Willis, 1 Dall. (Pa.) | AmSR 909; Moore v. Williamson, 31 | (Pa.) 37 
Soule wie ded. cl. S2C. Eg: 323,.73 AmD 93. 68. Darling Vv. Darling, 85 Oh. St. 
fal Life tenant by curtesy.—Wal- [a] Rule is inapplicable when the | 27, 96 NE 939. 
ton v. Willis, 1 Dall. (Pa.) 351, 1 L. | order of the court limits the parti- 69. Darling v. Darling, supra. 
ed. 171. tion to a division in kind. Parrott [a] Thus, where the report was 
45. See supra §§ 637-639. v. Barrett, 81 S. C. 255, 62 SE 241. approved and a sale ordered, it was 
46. In re Ketcham, 41 S. D. 515, {b] Unsecured bid of one not a/|error to allow an election at a sub- 
171 NW 764. party to the record will not justify | sequent term, five days before the 
47. See cases infra this section. | vacation. Aldrich v. Aldrich, 75 S.|sale and without notice to the other 
{a] Life tenant may except to the]C. 369, 55 SE 887, 117 AmSR 909. cotenants. Darling v. Darling, 85 Oh. 
valuation. Rankin’s App., 95 Pa. 358. 55. -Ayer v. Hughes, 87 S. C. 382, | St. 27, 96 NE 939. 
48. In re Kreider, 18 Pa. 374. 69 SE 657. 70. Wentz’s App., 7 Pa. 151. 
49. In re Kreider, supra; In re 56. Sanders’ Hst., 41 Pa. Super. 77. [a] No error to refuse an election 
Ketcham, 41 S. D. 515, 171 NW 764. 57. Sanders’ Est., supra. to take at the valuation made three 
[a] Legal fraud exists where the 58. In re Hogg, 206 Pa. 415, 55 A | hours before the time of sale. Wis- 
property, without notice to the other | 1057 tars! App. 10 Pas Cas) 182,5913A. 550: 


heirs of the valuation, is allotted to 59. 


Stallings v. Stallings, 22 Md. ae 


Morris v: Tracy, 58 Kan. 137, 


the administrator, an heir, who nego- | 41. 48 P 571. 

tiated to sell at the appraised value 60. Basford v. Cranford, 125 Md. [a] TIllustration.—An election for- 

to a sister of one of the commission-|15, 93 A 295; Stallings v. Stallings, | ty-five days after the commission- 

ers before their report was filed. In | 22 Md. 41; Cecil v. Dorsey, 1 Md. Ch. | ers reported, by a nonresident defend- 

re Ketcham, 41 S. D. 515,.171 NW 764.'| 223. ant served by publication only, was 
[b] Valuation of grossly inade- [a] Statement (1) that due notice|in time. Morris v. Tracy, 58 Kan. 


quate sum may be evidence of fraud. |} was given 


is sufficient. 


Basford, Ve | 23.43 Sees Tis 


In re Kreider, 18 Pa. 874. Cranford, 125 Md. 15, 93 A 295; Cecil 72. Wentz’s App., 7 Pan sb ee aay 
50. Basford v. Cranford, 125 Md.|v. Dorsey, 1 Md. Ch. 223. But see|re Rasley, 13 LancBar (Pa.) 160. 
15, 938 A 295; Crouch v. Smith, 1 Md. | Stallings v. Stallings, 22 Md. 41 [a] Discretion of court will be 
Ch. 401; Cecil v. Dorsey, 1 Md. Ch. | (where it was held insufficient along | cautiously exercised, unless with the 
oe with other matters). (2) Statement | consent of all the heirs, and never 
51. Ayer v. Hughes, 87 8S. C. 382,] that reasonable notice was given is | when the property has risen in value. 

69 SE 657; Parrott v. Barrett, 81 S.|not sufficient. Cecil v. Dorsey, su- |} Wentz’s App., 7 Pa. 151. 

C. 255, 62 SH 241; Aldrich v. Ald- | pra. [b] Order of sale may be revoked 
Wen jon ‘Gh 369, 55 SE 887, 117 {b] That right of election was of-|and the time to accept extended if 
ms 909. 


fered to the persons entitled thereto 


failure to accept in time was with~« 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. 
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§§ 646-652] 


ises to an heir, at the valuation, cannot be impeached 
collaterally except for fraud or want of jurisdic- 
tion;7* it may be properly made in favor of the de- 
mandant, even though defendants reside outside the 
state.7* An award subsequent to the return day of 
the rule is valid if all the parties interested are be- 
fore the court and fully heard.*® 

[§ 647] E. Payment of Value—1. Time. The pur- 
parts of the valuation money should be specified,‘ ® 
and the time for payment definitely fixed.77 Inter- 
est on the share of an undivided life interest is paid 
to the tenant during his life,7* and upon his death 
the principal is paid to the parties entitled.7® The 
same is true as regards payment of the widow’s in- 
terest.®° 

[§ 648] 2. How Made. The share of a party 
who takes at the valuation is by operation of law 
paid.st Payment into court is not payment to the 
heir;§* it is but an informal mode of securing the 
fund for whoever may ultimately be found entitled 
to it,** and one claiming it stands precisely in the 
position of a suitor seeking to enforce the recogni- 
zance of the accepting heir;** if the consideration 
for which it was paid into court fails, claimant 
loses.*° 

[§ 649] 3. Effect of Payment or Receipt—a. On 
Title. The fee in the premises is not vested in an 
allottee until he has paid or secured the valuation 
money to those entitled.£® But where an estate, as- 
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(49 Codi 619: 
signed at a valuation, is held as collateral security 
for payment of the sums due, whether payment is 
a condition precedent or subsequent to title vest- 
ing is a matter of intention.** 

[§ 650] b. As Waiving Errors. Where a party 
receives and retains his share of the valuation mon- 
ey, he waives all error in the partition proceedings.** 
If no payment is actually made approval of the par- 
tition and receipting for the consideration is of no 
effect unless the parties acted with full knowledge of 
the facts.®® 

[§ 651] 4. Grounds for Refusing Payment. An 
allottee upon discovery that the estate was encum- 
bered by the ancestor may refuse payment of the 
valuation.in proportion to the amount of the encum- 
brance,?® without regard to the mode in which the 
valuation money was secured.®t But this rule is 
based on equity,®? and where the equities of others 
rise superior, the court will refuse relief.°* 

Recovery back. Money paid by the allottee in ex- 
cess of the amount found to be due may be recovered 
back.®* 

[§ 652] 5. Security for Payment—a. In General. 
It is generally provided that if payment of the sums 
due the other parties is not made, security therefor 
must be provided.®® Under such statutes a judge 
has no authority to assign the land to a party without 
providing for proper security,°® and such a decree 


out fault. In re Rasley, 13 LancBar | ler, 16 Mass. 122; Bellas v. Evans, 3 90. Seaton v. Barry, 4 Watts & S. 
(Pa.) 160. Penr. & W. (Pa.) 479; Smith v. Scud-]| (Pa.) 183; Com. v. Hantz, 2 Penr. & 

73: Merklein v. Trapnell, 34 Pa. 42, | der, 11 Serg. & R. (Pa.) 325; Walton] W. (Pa.) 333; Dauphin County Or- 
75 AmD 634. Ve Willis} wih Dalle) (Pa,) 351; 1 Tn eds phans’ Ct. -v.5 Groff, 914) Sera Gare 

[a] Its effect is to divest the title |171; F. T. Larrabee Co. v. Mayhew, | (Pa.) 181; Knauss’ Est., 3 Pa. Co 
of the other heirs and all claiming | 135 Wash. 214, 237 P 308. 584> [aff 119 “Pa 525,137 Ar32 71: 
under them. Merklein y. Trapnell, 34 [a] Receipt of interest on the 91. Seaton v. Barry, 4 Watts & S. 
Pa. 42, 75 AmD 634. money awarded is not sufficient to} (Pa.) 183. 

74. Dewar v. Spence, 2 Whart. | waive the requirement. Thayer v 92, Knauss = List.) 6 mea eos 


(Pa.) 211, 30 AmD 241. 

75. Dewart v. Purdy, 29 Pa. 113. 

76. Walton v. Willis, 1 Dall. (Pa.) 
Salli rls ede dt: ‘ 

77. Monroe v. Moriroe, 26 Pa. 
Super. 47; Walton v. Willis, 1 Dall. 
CPa)ob1, Uelwed.. 1G1: 

{a] Reason for rule is that other- 
wise the decree is not sufficiently cer- 
tain. Walton v. Willis, 1 Dall. (Pa.) 


Thus, even though the rela- 
tions of the parties are not harmoni- 
ous and defendant is in possession, 
the court should fix the time for pay- 
ment and leave plaintiff to his legal 
remedy to secure possession. Monroe 
v. Monroe, 26 Pa. Super. 47. 


78. See statutory provisions; and 
ease infra this note. 
{a] In Pennsylvania, prior to the 


present statute (St. [1920] § 16523), 
the rule as established by the cases 
was the same. Rankin’s App., 95 Pa. 


358. 

79. See statutory provisions. 

80. See statutory provisions. 

81. Stecker v. Shimer, 5 Whart. 
(Pa.) 452. 

[a] It includes his share in the 


widow’s interest charged on the land. 


oa v. Shimer, 5 Whart. (Pa.) 
452. 
[b] lien, so far as it affects his 


share of the valuation money, is ex- 


tinguished. Stecker v. Shimer, 5 
Whart. (Pa.) 452. 

82. Goepp’s App., 15 Pa. 421. 

83. Goepp’s App., supra. 

84. Goepp’s App., supra. 

85. Goepp’s App., supra. 


[a] Tllustration.—The estimated 
share of a minor married daughter, 
paid into court by the allottee, was 
returned upon discovery of the in- 
solvency of the estate. Goepp’s App., 
15 Pa. 421. 

sé. Jarrett v. Cooley, 6 Harr. & J. 
(Md.) 258; Jenks v. Howland, 3 Gray 
(Mass. ) 536; ,White v. Clapp, 8 Metc. 
(Mass. ) 3653" Thayer v. Thayer, 7 
Pick. (Mass.), 209; Newhall v. Sad- 


4 


Thayer, 7 Pick. (Mass.) 209. 

{[b] “The judge merely accepts the 
return of the commissioners, which 
assigns real estate to the sons, they 
paying certain sums of money.” 
pe ines v. Thayer, 7 Pick. (Mass.) 209, 

[ec] Decree (1) may be avoided 
without an appeal therefrom. White 
v. Clapp, 8 Metc. (Mass.) 365; New- 
hall v. Sadler, 16 Mass. 122. (2) It is 
voidable but not void, and so may 


be confirmed by the heirs. White v. 
Clapp, supra. 
[d] Recovery. of estate (1) by 


children from a widow or a party 
claiming through her, who is not a 
bona fide purchaser, is allowed. F. 
T. Larrabee Co. v. Mayhew, 135 Wash. 
214, 237 P 308. (2) A party who did 
not see the record or rely thereon 
cannot defend on the ground that ap- 
proval of the partition by the heirs 
was recorded. F. T. Larrabee Co. v. 
Mayhew, supra. 

87. Robbins v. Gleason, 47 Me. 259. 

[a] Intention (1) is shown by the 
situation of the parties, the acts of 
the court, and the- subsequent acts 
of the parties interested. Robbins v. 
Gleason, 47 Me. 259. (2) Intention 
held to be that assignee hold in fee 
subject to defeat upon nonpayment of 
sums due. Robbins v. Gleason, supra. 

88. Whitman v. Watson, 16 Me. 
461; Rice v. Smith, 14 Mass. 431; 
Tabler v. Wiseman, 2 Oh. St. 207. 

[a] Rule applies, even though the 
other parties have not been paid. 
Whitman v. Watson, 16 Me. 461; 
Rice v. Smith, 14 Mass. 431. 

s9. EF. T. Larrabee Co. v. May- 
hew, 1385 Wash. 214, 237 P 308. 

[a] Evidence insufficient to show 
knowledge, where the children who 
had not completed the eighth grade, 
did not understand the meaning of 
the terms, and did not know what in- 
terest the law gave them in the prop- 
erty, or for ee property the note 
was, ‘given, FF. T.. Larrabee’. Co. 'v. 
Mayhew, 135 Wash. 214, 237 P 308. 


584 
faite 1S Pas So oaloe Al oma 

93. Leibert’s App., 119 Pa. 525, 13 
A 3275) Knauss’) ESst.,, (3. Pan Cos 584 
lagi 119) Pa, 525,913. A S2uil: 

[a] Tllustration.—No relief grant- 
ed where the husband of the heir, as 
executor, files an account showing 
the encumbrance on the wife’s share 
as “assumed,” and she pays interest 
on it for many years. Leibert’s App., 
119) Pal, 525, 13. A. 327: Knauss’ Hst., 
3 Pa. Co. 584 [aff 119 Pa. 525, 138 A 


327). 

94. Gibbs v. Clagett, Da Giilecenle 
(Ma.) 14. 

[a] Tllustrations.—(1) Where the 


allottee paid debts of deceased under 
an agreement to allow them on his 
payments, he can recover any excess 
paid above the valuation, allowing 
credit for overestimation of the ones 
tity of land. Gibbs v. Glagett, 2 Gill 
& J. (Md.) f4. (2) And in such case 
an account between the parties should 
be stated. Gibbs v. Clagett, supra. 

95. See statutory provisions. 

96. Jenks v. Howland, 3 Gray 
(Mass.) 536; Newhall v. ‘Sadler, 16 
Mass. 122. 

[a] Decree assigning the estate 
to the eldest son on condition that 
he pay the value in three years, but 
without taking security, may be 
By ded: Newhall v. Sadler, 16 Mass. 

{[b] Security by mortgage on the 
inheritance is inadequate, as the as- 
signee could impoverish the estate 
and then give it up. Newhall v. Sad- 
ler, 16 Mass. 122. 

{c] In Pennsylvania (1) the act of 
July 7, 1885 (P. L. p 257) makes no 
provision for security other than that 
the master shall award the purparts, 
together with the sum to be charged 
thereon. Monroe v. Monroe, 26 Pa. 
Super. 47. (2) Where the amount 
payable was one half of the valua- 
tion, the land was abundant security 
and no bond was required. Monroe 
v. Monroe, supra. 


520 (47.0. 3.] 
may be avoided even in a collateral action,®* unless 
the heirs have ratified and confirmed the title.°> A 
single bond may be given for both equality of parti- 
tion and for land purchased,®® provided proper se- 
curity is a condition precedent to title vesting in the 
allottee.1 But where proper security has been pro- 
vided, the decree of the court operates to vest the 
entire title in severalty in the allottee.? 

Recognizance. In Pennsylvania a recognizance is 
the preferred form of security. If its form is not 
prescribed by statute an obligation in any form is 
sufficient. It need not be taken in open court.® Op- 
portunity to perfect defects in it should be allowed 
the heir. However, it may be valid, even though 
the proceedings are erroneous." Interest, unless 
agreed upon, will not be allowed upon a recognizance 
where the terms of payment have been fixed by the 
parties. Security for the widow’s share, additional 
to her charge on the land, may be had by a recogni- 
zance.° 

[§ 653] b. Lien. The lien of a bond?® or recogni- 
zance!! which attaches only by force of statute is 
upon the estate taken at the valuation?? from its 
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a continuing lien?® of indefinite duration,+® but is 
subject to a rebuttable presumption of payment after 
twenty years.17 It is a unit and cannot be split into 
pieces.t§ 

Divestiture. A lien for the valuation is prior to 
a lien on the undivided interest of an allottee,t® and 
if the land is allotted to another the lien against the 
land becomes divested.2° The insolveney of a de- 
cedent’s estate does not, by operation of law, satisfy 
a recognizance;*+ but a sheriff’s sale of the prop- 
erty for the debt of the ancestor divests the len of 
the recognizances,?? although it does not extinguish 
the debt of the recognizors where they have ample 
funds in their hands to pay the debt of the ances- 
tor.2® The hen for the widow’s interest which at- 
taches to the land taken at the valuation?* extends 
to the heirs and legal representatives,?° and can be 
discharged only by payment.?° A judicial sale?’ or 
the acceptance of additional security,2® will not di- 
vest it. 

Notice. Recognizances in partition proceedings in 
the orphans’ court are in the line of title;?° they 
need not be indexed,®® but are ascertained by ex- 


date.t® It issa legal, not an equitable, lien.t* It is 
97. Jenks v. Howland, 3 Gray ;’without allowing opportunity to per-{bert’s App., 119 Pa. 517, 13 A 461; 
(Mass.) 536; White v. Clapp, 8 Metc. | fect recognizance« Gregg’s App., Ankeny v. Penrose, 18 Pa. 190. 
(Mass.) 865; Thayer v. Thayer, 7] Pa..148. (2) To grant an alias rule [a] Thus a lapse of twenty years 
Pick. (Mass.) 209; Newhall v. Sad-|]on the other heirs to come in and |from date and sixteen years after a 
ler, 16 Mass. 122. elect without allowing opportunity | bondholder has reached his majority 
[a] May be avoided in a writ of |to perfect recognizance. Gregg’s|is a bar to enforcement. _ Boyd v. 
entry. Newhall v. Sadler, 16 Mass. | App., supra. Harris; -2- Mids tChi 210: 
122. 7. Com. v. Haffey, 6 Pa. 348. [b] The presumption arises from 
98, = Wihite “v.- Clapp, 8 ‘Miete: [a] Thus a recognizance is valid | the nonprosecution and nonpresenta- 
(Mass.) 365; Newhall v. Sadler, 16} where the action by a joinder of the} tion of the claim, Ankeny y. Pen- 
Mass. 122. widow was erroneous. Com. v. Haf-]rose, 18 Pa. 190. 
99. Burnside v. Watkins, 30 S. C.|fey, 6 Pa. 348. 


459, 9 SH 518. 

[a] Thus a bond by a widow for 
an amount equal to the price of the 
purpart purchased, plus the differ- 
ence between the valuation of the 
purpart assigned to her and her share 
of the estate, was given for equality 
of partition as well as for the land 
purchased. Burnside v. Watkins, 30 
Si 6.745959 SH 5185 

1. Townsend v. Rees, 2 Del. 324; 
Smith v. Scudder, 11 Serg. & R. (Pa.) 
325. 

2. Com. v. Cashman, 32 Pa. Super. 


[a] Decree operates as fully as a 
formal conveyance. Com. v. Cash- 
man, 32 Pa. Super. 459. 

8. Hartman’s App:, 21 Pa. 488; 
Kean v. Franklin, 5 Serge. & R. (Pa.) 
147; Walton v. Willis, 1 Dall. (Pa.) 
265, 1 L. ed. 130. s 

4.) Meyer's Hst., 179 Pa. 157, 36° 4: 
239; Bailey v. Com., 41 Pa. 473; Rid- 
dlespApps et Pa. Lid 13ie keane. 
Franklin, 5 Serg. & R. (Pa.) 147. 

“A recognisance is a debt of rec- 
ord entered into, or acknowledged be- 
fore a court or officer having author- 
ity to take it. The form is not es- 
sential.” Riddle’s App., supra. 

[a] Form (1) is usually in the 
form of a penal obligation, but not 
necessarily so. Riddle’s App., 37 Pa. 
177. (2) It need not even be signed 
by the cognizor. MRiddle’s App., su- 
pra. (3) A short memorandum of it 
is sufficient. Riddle’s App., supra. 
(4) It ought to follow the decree of 
the court and exhibit the interests 
secured by it clearly. Bailey v. Com., 
41 Pa. 473. 

{[b] @hus (1) a recognizance tak- 
en at the appraisement to the pres- 
ident of the orphans’ court and his 
successors in office is good. Kean vy. 
Franklin, 5 Serge. & R. (Pa.).147. (2) 
A recognizance taken in the name of 
the heirs, but not naming the widow, 
is not defective. Bailey v. Com., 41 
Pa. 473. 

5. Hartman’s App., 21 Pa. 488. 

°6. Greggs’s App., 20 Pa. 148. 

fa] It is error: (1) To order sale 


85 Meyers HWSt., 679 sean Ing, sO 
239. . 
957 Bailey va, Coma 4) Paw 473) 
Good vy. Good, 7 Watts (Pa.) 195. 

[a] Recognizance for full amount 
of appraised value covers the wid- 


ow’s share. Bailey v. Com., 41 Pa. 
473. 

10. Thomas v. Farmer’s Bank, 32 
Mad. 57, 

11. Allen v. Reesor, 16 Serg. & R. 
GPa. )e 10: 

[a] At common law it was not a 
lien. Allen vy. Reesor, 16 Serg. & R. 
(Pa) 10; 

12. Boyd va Harris, 2. Md. Chie210: 


Snively’s App., 129 Pa. 250, 18 A 124; 
Leibert’s App., 119 Pa. 517, 13 A 461; 
McCandless’ App., 98 Pa. 489; Rid- 
dle’s App., 37 Pa, 177; Cubbage -v: 
Nesmith, 3 Watts (Pa.) 314; Long v. 
Hong, it Watts Cea.) 265; — Kean v. 
Ridgeway, 16°Serg..& R.. (Pa.) 605 
on vy. Franklin, 5 Serg. & R. (Pa.) 
47. 

[a] Property covered (1) is the 
whole estate taken at the valuation. 
Snively’s App., 129 Ra. 250, 18 A 124; 
McCandless’ App., 98 Pa. 489; Cub- 
bage v. Nesmith, 3 Watts (Pa.) 314; 
Long vy. Long, 1 Watts (Pa.) 265. 
(2) It does not bind the land of sure- 
ties on the recognizance. Allen. v. 
Reesor, 16 Serge. & R. (Pa.) 10. (3) 
The recognizance of the husband does 
not bind the wife’s share of the es- 


tate. Kean v. Ridgway, 16 Serge. & 
R. (Pa.) 60. 
[b] Rule applies to recognizance 


given by married woman.—Snively’s 
App., 129 Pa. 250, 18 A 124. 

135) Riddile’s” Apps siieeea cle 
Kean v. Franklin, 5 Serg. & R. (Pa.) 
147. 

14. Kean v. Franklin, supra. 

15; iBoydlva) Harris) 2eMaeCh. 21.07 
Leibert’s App., 119 Pa. 517, 13) A’ 461. 

16. Boyd v. Harris, 2 Md. Ch. 210; 
Leibert’s App., 119 Pa. 517, 13 A 461; 
Ankeny v. Penrose, 18 Pa. 190. 

[a] Not within the statute of lim- 
SALON Be ON ot v. Harris, 2 Md. Ch. 

17. Boyd v. Lei- 


Harris, supra; 


En Leibertis App. 11:9) Paw5ilt 13 


[a] Thus judgment on one of sev- 
eral bonds given at the timé of re- 
cognizance will not extinguish any 
part of the lien of the tecognizance. 
Leibert’s App., 119 Pa. 517, 13 A 461. 


19. Reed) v. Midelity. Ins. Trust, 
eve, Cols SRan bss OAC Gs. 
20. Reed .v. Fidelity Ins. Trust, 


etec., Co., supra. 


21. Gabler’s App, 3° Pa. Cas. 450, 
6 A 449, 

22. Com. v. McIntire, 8 Pa. 295. 

23. Com. v. McIntire, supra. 

[a] Rule applied.—Where the debt 
on the recognizances amounted to 
more than enough to pay deceased’s 
debts, the recognizors have received 
more than their share of the estate 
and are not entitled to any surplus 
arising from the sheriff’s sale. Com. 
v. Mcintire, 8 Pa. 295. 

24. See statutory provisions. 

25. Hillbish’s App., 89 Pa. 490; 
Medlar v. Aulenbach, 2 Penr. & W. 
( Pa.) 2355. 

26. Hillbish’s App., 89 Pa. 490. 

27. Mentzer v. Menor, 8 Watts 
(Pa.) 296; Luce v. Snively, 4 Watts 
(Pa.) 396, 28 AmD 725; Fisher vy. 
Kean, 1 Watts (Pa.) 259. 

[a] Sheriffs sale: (1) Under a 
recognizance to the other heirs will 
not divest it. Mentzer v. Menor, 8 
Watts (Pa.) 296. (2) On a judgment 
whose lien was subsequently ob- 
tained will not discharge it. Fisher 
v. Kean, 1 Watts (Pa.) 259. 

28. De Haven v. Bartholomew, 57 
Pa, 126; :Medlar v. Aulenbach, 2 Penr. 
& W. (Pa.) 355. 

[a] Recognizance or mortgage is 
but collateral security to that creat- 
ed by the law itself:;; De Haven v. 
Bartholomew, 57 Pa.*126. 

[b] Additional security by either 
bond or recognizance will not change 
its effect. Medlar v. Aulenbach, 2 
Penr.-& W. (Pa:-) 355. 

29.” Holman:'s) “Appi, 106) Pas 502; 
McCandless’ App., 98 Pa. 489; Bailey 
v. Com., 41 Pa. 473; Riddle’s App., 37 


Pam lye 
30. Holman’s App., 106 Pa. 502, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 653-656] 


amination of the partition proceedings.*! Sufficient 
notice to purchasers or creditors is given by a minute 
that a recognizance has been taken and filed.*?) An 
assignee takes subject to all equities and defenses 
good against the assignor.*® 

In Louisiana, when property held in common by a 
minor and a parent is adjudicated to the parent at 
the price of estimation, the whole of the minor’s 
claim is secured by mortgage on all of the immovable 
property adjudicated.** 

[§ 654] c. Enforcement. General rules govern- 
ing the enforcement of liability on bonds*°® or recog- 
nizances®® apply.*? Recovery on a recognizance can- 
not be defeated by a cognizor, where land was allot- 
ted to, and accepted by, three heirs jointly, on the 
ground that the recognizances were several.?® 
W here the valuation price is charged on the land, it 
is not necessary to sue on the recognizance.*® 

Parties. Suit on a recognizance should be brought 
in the name of the party in whom it was taken,*° 
with the person suing stated on the record.*? But a 
mistake in the name of the cestui is no defense.*? 
Any number of the parties interested may sue.*# 
The personal representative of an heir who died after 
a recognizance had been entered into is the proper 
person to collect the money due.** Ordinarily the 
administrator of deceased has nothing to do with the 
recognizance,*® but where the legislature authorizes 
him to receive the money and distribute it among the 
heirs he can bring suit thereon;*® and no set-off 
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is allowed a defendant who is also an heir.** It has 
been held that the terre-tenant cannot be sued alone; 
the cognizor must be joined.** All the parties in- 
terested in defeating a bill in equity for the sale of 
land and payment out of the proceeds of recogni- 

zances given by an heir should be before the court.*® 
A trustee for the sale of land taken at the valuation 
is the proper person to sue on the bond of a pur- 
chaser at the sale,®°° and confirmation of his report 
by the court is res judicata of the question of his 
authority to sell in an equity suit by a purchaser to 
be relieved of his purchase.®+ 

Judgment and recovery. Judgment is entered for 
the sum actually due, and not for the penalty.®°? The 
parties recover only that portion of the fund to which 
they are entitled,®* the balance remaining for those 
who may afterward sue.** 

Notice must be given to all the parties interested 
in the sum secured by the recognizance, as well as 
to the owner of the land, before it is sold in a pro- 
ceeding to collect an heir’s share.°® 

[§ 655] F. Failure or Refusal To Take. Where 
property cannot be divided without prejudice to the 
whole, if no one will take it at the appraised value, 
it should be sold.°® But when part of the heirs re- 
fuse any parcel of an estate, divisible into as many 
parcels as there are heirs, the court should, subject 
to the payment of owelty,°* assign, to those refus- 
ing, the parcels not taken by the other heirs.°® 


[47 C.J.] 


[§ 656] A. In General.* 


31. McCandless’ App., 98 Pa. 489. 
32. Hartman’s App., 21 Pa. 488. 
[a] No requirement that recogni- 


zance be copied at length upon the 
orphans’ court docket, Hartman’s 
App., 21 Pa. 488. 


33. Burton v. Willin, 11 Del. 522, 
22 AmSR 363. 
34 Schwabacher’s Suce., 130 La. 


631, 58 S 414 (Rev. Civ. Code art 343); 
Massey v. Steeg, 12 La. Ann. 78. 

[a] Security covers a minor’s 
claims for movables and immovables. 
Schwabacher’s Succ., 130 La. 631, 58 


Bite Massey v. Steeg, 12 La. Ann. 

35. See Bonds §§ 137-240. 

: ae See Recognizances [34 Cyc 

57]. 

37. See infra text and notes 38-55. 

38. Ebbs v. Com., 11 Pa. 374. 

39. Neel’s App., 88 Pa. 94; Bailey 
v. Com., 41 Pa. 473; Shelly v. Shelly, 
8 Watts & S. (Pa.) 153. 

{a] Orphans’ court may decree 


payment out of the land. Neel’s App., 
88 Pa. 94. 

[b] Thus (1) recovery from the 
purchaser of the cognizor’s interest 
of the principal of the widow’s inter- 
est, payable on her death, may be in 
assumpsit, stating the facts (Shelly 
v. :-Sheily, 8 Watts & S. (Pa.) 153), 
(2) or on the recognizance (Bailey 


Va Com,., 41 Par 473). 
40. Kidd v. Com., 16 Pa. 426; Com. 
v. Lightner, 9 Watts & S. (Pa.) nO eg 


Wampler v. Shissler, 14 Watts & S. 
(Pa.) 365; Reigart v. Ellmaker, 6 
Sere. & R. (Pa.) 44; Kean v. Frank- 
lin, 5 Serge. & R. (Pa.) 147. 

{a] Legal title of plaintiff is 
enough, it being no defense that the 
person for whose use suit is brought 
is not entitled to the money. Com. 
v. Lightner, 9 Watts & S. (Pa.) 117. 

[b] Equitable parties are not ab- 
solutely necessary. Reigart v. Ell- 
maker, 6 Serg. & R. (Pa.) 44. 

[c] Thus (1) if taken in the name 
of the commonwealth, suit should be 
in that name. Kidd) sve'Comie,, 16 2ba. 


A sale for division, as a | 


V. SALE 


426. (2) If taken in the name of the 
president of the orphans’ court and 
his successors in office, suit may be 
in the name of the president of the 
court of common pleas for the time 
being, he being the successor in of- 
fice. Kean v. Franklin, 5 Serge. & R. 
CPAs Lea 63) Substantial variance 
exists where suit is in the name of 
judges as individuals. Wampler v. 
Shissler, 1 Watts & S. (Pa.) 365. 

41. Kidd v. Com., 16 Pa. 426. 

42. Kidd v. Com., supra. 

{a] Beason for rule is that the 
court looks to the proper distribution 
rete: money.’ Kidd v. Com., 16 Pa. 

[b] Mere intruder without pre- 
tense of equitable title would prob- 
aly be forbidden. Kidd v. Com., 16 
a. ; 


43. Kidd v. Com., supra. 
[a] Thus (1) one may sue. Kidd 
v. Com., 16 Pa, 426. (2) All may sue. 


Kidd v. Com., supra. (3) Any num- 
ber less than all may sue. Kidd vy. 
Com., Supra. (4) Where the parties 
represent one share of the estate, 
their joinder is with great propriety. 
Kidd v. Com., supra. 

44. Ebbs v. Com., 11 Pa. -374; 
Pauley v. Pauley, 7 Watts (Pa.) 159. 

45, . Custer v.‘Com.,.25 Pa, 375,91 
Grant 216. 

46. Custer v. Com., supra. 

47. Custer v. Com., supra. 

[a] His remedy is by a settlement 
of the administration account and 
distribution. Custer vy. Com., 25 Pa. 
375, 1 Grant 216. 

48. Reigart v. Ellmaker, 6 Serg. 
& R. (Pa.) 44; Kean vy. Franklin, 5 
Serge. & R. (Pa.) 147. 

[a] Terre-tenant is not the legal 
defendant without whom the suit 
cannot be kept alive. Reigart v. Ell- 

maker, 6 Serg. & R. (Pa.) 44. 

{b] Thus ff) suit must be brought 
against the ecognizor who is the in- 
solvent debtor. Kean v. Franklin, 5 
Nene. é Re CPay) t47, “(2)' “ahe Jad= 
ministratrix of a deceased cognizor 


method or means of partition,®® can be had only 


must be a party. ee v. Ellmak- 
er, 6 Serge. & R. (Pa.) 44. 

49. Stem v. Cox, 16 Md) 5332: 

[a] Does not include: (1) Per- 
sonal representatives of purchasers 
for value from the heir. Stem v. 
Cox, 16 Md. 533. (2) Personal repre- 
sentative of a surety, any remedy 
against him being at law. Stem v. 
Cox, supra. 

50. Brown yv. Wallace, 4 Gill & J. 
(Md.) 479. 

[a] Thus the rule applies where a 
sale of more land than was necessary 
to pay the recognizances was made, 
the heirs of the cognizor assenting, 
and the court accepting the trustee’s 
report. Brown v. Wallace, 4 Gill & J. 
(Md.) 479. 

51. Brown v. Wallace, supra. 


52. HMbbs. v., Com <lt Ban ous: 

58: Kidd*v. Com, 16 Pa. 426: 

54. Kidd v. Com., supra. 

55. Oviatt’s Est., 3 Pa. Dist. 620, 
14 Pa; Co; 611. 

5G. SMicCallss -App:, = >On baa soos 
Gregg’s App., 20 Pa. 148. See Clem- 


ents v. Seaboard Air- Line R. Co., 158 


Ga. 764, 124 SE 516 (recognizing 
rule). 
[a] Rule applies where there are 


only collateral heirs and the widow 
Be eta tee McCall’s App., 56 Pa. 

[b] Power of court to order sale 
exists only when all of the heirs re- 
fuse to take at the valuation. 
Gregg’s App., 20 Pa: 148; Dewar v. 
Spence, Zo Whart-= (Pa.)s 20 ea OMeA mE 

[ec] Union depot should be sold 
and proceeds divided on refusal of 
railroads, cotenants with private in- 
dividual, purchaser of insolvent rail- 
road, to accept at the valuation. 
Clements v. Seaboard Air-Line R. Co., 


158 Ga. 764, 124 SH 516. 
57. Owelty see supra § 518 et seq. 
Gao eae s App., 4 Watts & S. 
a. 


59. Ball v. Clark, 150 Ky. 383, 150 
W 359. 


se? 


*By S. BOYD DARLING (§§ 658-743). 


Dee, (4d 
when and in the circumstances authorized by stat- 
ute.°° It can be ordered only where the right to par- 
tition exists.°! 

Nature of sale. A partition sale is not in its na- 
ture a judicial sale but is a sale by the act of the par- 
ties themselves,°? although it has been referred to 
by the courts as a “judicial sale” im so far as its va- 
lidity is based upon a valid judgment, decree, or or- 
der of sale.°* The proceeding is one strictly in 
rem. °# 

What statute governs. The sale must be pursu- 
ant to, and in conformity with, the requirements of 
the particular statute applicable thereto.®* 

[§ 657] B. Prerequisites—l. In General. In ad- 
dition to a decree or order for such a sale,°° the ad- 
visability or necessity of a sale for division having 
been determined,®’ there may be other requirements, 
compliance with which is a prerequisite to a sale for 
division.®& 

Consent of married woman. Under statutes giv- 
ing the power to sell indivisible property, jointly 
held, although a married woman is interested in it,°® 
it is held that a partition sale of such property may 
be had, even though the married woman withholds 
her consent,’° notwithstanding other sections of the 


statute, construed as relating to procedure and not* 


60. See supra §§ 437-455. [b] 
61. Ball v. Clark, 150 Ky. 383, 150 
SW 359; Eberle v. Gaier, 89 Oh. St. 
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Guardian of minors.—Where 
the land sold at partition sale is 
owned wholly or in part by minors, 


[$§ 656-659 


affecting the power to sell, provide that no judgment 
of sale shall be rendered until a married woman files 
an answer consenting to the sale.** 

[§ 658] 2. Order or Decree of Sale’?—a. In Gen- 
eral. Under the statutory provision that the sale be 
made by order of the court having jurisdiction,‘* an 
order of sale by the court is necessary to the validity 
of a partition by sale;7* and a sale in the absence 
of such an order will not be validated by a clerk’s 
entry of an order of sale in the court docket after 
the sale is made;** but it has been held that, where 
the court records show no order of sale but a report 
of sale, a setting aside of the report and the order 
by the court of a new sale constitutes a sufficient 
compliance with the statute.7*-7§ 

[§ 659] b. Time of Making.?® Under the con- 
struction put upon statutes in some jurisdictions,*° 
an order of sale cannot be made before the court de- 
clares the interests of the parties in ‘the land,*?* or- 
ders a partition,’? and appoints commissioners to ef- 
fectuate the partition.** But an order of sale has 
been upheld when made before the master has made 
his report, where the rights of the parties are already 
established, the partition is agreed to, and the re- 
port to be made has reference only to the proper dis- 
tribution of the proceeds of sale.*+ Under a stat- 


days’ notice of meeting to members. 
Lindsey v. Mixons, supra. (3) Rela- 
tives having personal interests in 


118, 125, 105 NE 282. 

“As we construe the statutes relat- 
ing to partition, a sale of the prop- 
erty cannot be ordered unless the 
right to partition exists.” Eberle v. 
Gaier, supra. 

“The sale is merely an incident to 
partition.” Eberle v. Gaier, supra. 

[a] “The right of partition is a 
condition precedent to the right of 
sale, and the latter is resorted to in 
order to prevent a sacrifice of the 
property.” Eberle v. Gaier, 89 Oh. 
St. 118, 125,105 NE 282. : 

{b] Mineral lands.—An owner of 
an estate in the minerals in an un- 
divided part of a tract of land, his 
grantor retaining the surface rights, 
is not entitled to a partition sale of 
the tract as against cotenants own- 
ing the entire fee to t'he extent of 


their undivided interests. Ball v. 
Clarkin 50, Keyzs 38385 1:50, “SW (3597 
[ec] One not entitled to possession 


cannot demand a sale for partition. 
_ Eberle v. Gaier, 89 Oh. St. 118, 105 
NE 282. See supra §§ 79, 107, 108. 

[d] Remainderman.—The consent 
of the owner of the intervening estate 
to the sale upon payment to him 
of the money equivalent of his inter- 
est will not give a remainderman a 


present right to a sale, as against 
the protest of his coremaindermen. 
Eberle v. Gaier, 89 Oh. St. 118, 105 
NE 282. : 

62. Thompson v. McClernon, 142 
Mo. A. 429, 127 SW 384. 

63. Hutton v. Williams, 35 Ala. 


503, 76 AmD 297; Burnham v. Hitt, 
143 Mo. 414, 45 SW 368. 

Judicial and similar sales see Ju- 
dicial Sales 35 C. J. p 1; and titles 
therein listed in cross references p 6. 

64. Dennis v. Godfrey, 122 Wash. 
207, 210 P 507. 


65. Towles v. Hart, 193 Ky. 91, 
234 SW 965; Goodman v. Boren, 1 
Duv. (Ky.) 187; Thompson v. Mc- 


Clernon, 142 Mo. A 429, 127 SW 384. 

[a] Joint tenants.—A partition 
sale of property owned by joint ten- 
ants generally must conform to the 
statute applicable to joint tenants 
generally and not to a special stat- 
ute applicable to the sale of property 
of married women on their applica- 
tion. Goodman vy. Boren, 1 Duv. 
(Ky.) 187. 


the authority of the guardian for such 
minors to act for them in the parti- 
tion’ proceedings is determined by 
the particular provisions of the par- 
tition act and not by the general 
guardianship statute. Thompson _ v. 


oe igs Barker 142 Mo. A. 429, 127 SW 
384. : 
[c] Settlement of deceased’s es- 


tate.—A partition sale cannot be had 
by the administrator of the estate 
of one joint tenant in proceedings 
brought for the settlement of the 
deceased’s estate. Towles v. Hart, 
193 Ky. 91, 234 SW 965. ; 

Conformity to order of sale see in- 


fran) $6.93: 

66. See infra § 658. 

67. See supra § 435 et seq. 

[a] Family meeting.—(1) In 
Louisiana, provision is made by 


statute for partition by private sale 
of property in which a minor or mi- 
nors have undivided interests. The 
statute provides for a family meet- 
ing of relatives, or friends if there 
are no relatives, to be appointed by 
the court, to confer and advise the 
court on the advisability of private 
sale, and for the court’s homologa- 
tion of the proceedings of the meet- 
ing. See supra § 141. (2) Homolo- 
gation by the court is a prerequisite 
to sale, and a sufficient authorization 
for the sale (Duruty v. Musacchia, 
42-laa., Ann.) 357, 7 “S> 555), (3). the 
judgment of court required by the 
general partition statute providing 
for public sale not being required 
(Duruty v. Musaecchia, supra). (4) 
The validity of the proceedings of 
the family meeting is not affected by 
immaterial irregularities therein 
where such proceedings have been 
homologated by the court. See cases 
infra this note. 

[b] Validity of purchaser’s title 
is not affected by: (1) Attendance 
of five members only where court 
appointed seven, the statute requir- 
ing only five members of a family 
meeting. Lindsey v. Mixons, 161 La. 
31, 108 S 114; Norton v. Enos, 158 
La. 428, 104 S 194. (2) Calling of 
family meeting on same day that 
members are appointed, the members 
and the tutor attending, notwith- 
standing statutory provision of three 


the property serving as members of 
the family meeting, it not appearing 
that their interests were adverse to 
interests of the infants. Carrollton 
Land, etc., Co. v. Eureka Homestead 
Soc., 119 La. 692, 44 S 434. (4) Tutor 
included among applicants for family 
meeting, when it would have ‘been 
more regular to cite him as defend- 
ant. Carrollton Land, etc., Co. v. 
Eureka Homestead Soc., supra. 


68. See infra §§ 667-678. 
69. See statutory provisions. 
70. Ferguson v. Butterfield, 7 KyL 


98, 18 Ky. Op. 434. 
71. Ferguson v. Butterfield, 
pra. 
72. Order or decree: 
In general see supra § 402. ; 
Confirming sale see infra §§ 756-761. 
As 4 vacating sale see infra §§ 


su- 


73. See statutory \provisions. 

74. McLain v. Van Winkle, 46 Ill. 
406; Allen v. Chappell, 76 N. C. 287. 

[a] Sale ordered by master.—A 


judge’s entry on the minutes of his 
docket that the sale was ordered 
by the master on the usual terms is 
not a compliance with the statutory 
requirements that the sale must be 
ordered by the court. McLain v. Van 
Winkle, 46 Ill. 406. 

75. McLain v. Van’ Winkle, su- 

76-78. 
287. 

79. Decree or order for partition 
generally see supra § 400. 

80. See statutory provisions. 

81.> Denning’ v.-Clark, 59 Til, 218: 

Determination of rights see su- 
pra § 432. 

82. Denning v. Clark, 59 Ill. 218. 

Decree or order for partition see 
supra § 398. 

83. Denning v. Clark, 59 Ill. 218. 

Appointment of conjimissioners to: 
Allot in kinda: 

In general see supra § 550. 

pig aumretsed value see supra § 


Allen vy. Chappell, 76 N. C. 


Determine method of partition see 
supra § 458. 
Sell see infra § 680. 
84. Hosch v. Hosch, 181 Ky. 781, 
205 SW 9638; Lucy v. Kelly, 117 Va. 
318, 84 SE 661. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 659-662] 


ute providing that the court may order a sale at the 
time of appointing commissioners or subsequently by 
agreement of the parties or after notice to all per- 
sons interested,®® the court may order sale at any 
time after as well as before the commissioners have 
made their report,®® and until an actual partition has 
been decreed by the eourt.** 

[§ 660] c. Form and Contents*S—(1) In General. 
The order of sale must comply in all respects with 
the statutory requirements as to its form and con- 
tents.8° It must be in writing,®® and the same is 
true of orders for resale.°t A journal entry of judg- 
ment on a stationer’s printed form is sufficient if in 
other respects the statutory requirements are met.°? 
The order must show that the court, and not one of 
the ministerial officers of the court, made it.°? 

[§ 661] (2) Contents. Generally speaking the 
decree or order of sale must show that a hearing has 
been had,®* the rights and interests of the parties,®® 
that the parties are entitled to a partition,®® and 
that conimissioners were appointed, had been sworn, 
had gone on the premises, and had made report that 
they could not make partition without manifest prej- 
udice to the owners.°? 

It must describe the land with sufficient certainty 
reasonably to identify it.°° But extraneous evidence 
in connection with the order may be relied on for that 
purpose.®® But a statute has been upheld where the 
order did not include all the lands described in the 
petition for partition.+ 

Liens on the property and their amount must in 
some circumstances, it has been held, be shown in 
the order of sale if they are to continue in force after 
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the sale.2. But the order may not be objectionable be- 
cause it failed to make provision for payment of the 
legal obligations of the estate out of the proceeds of 
the sale.® 

Directing sale at public auction. It must order a 
sale at public auction? when the statute requires such 
a sale.? : 

Designating person to make sale. An order for 
sale was held not objectionable because it describes 
the person to make the sale as “trustee” instead, of 
“referee,” the statutory term.°® ‘ 

Formal direction to make title is not necessary 
when the order of sale reserves the title as an addi- 
tional security for the purchase money, and the mon- 
ey has been paid.? 

[§ 662] d. Validity. An order of sale is pre- 
sumed to be valid,* and to have been made on proof 
of facts giving the court jurisdiction to make the 
order.® It cannot be declared invalid for want of ju- 
risdiction because the petition for partition is brought 
by the guardian!® or next friend of an infant coten- 
ant;!! or because the court has violated a court rule 
in appointing as guardian ad litem for an infant co- 
tenant a person having business associations with the 
attorney of a party holding an adverse interest;1” or 
because an objection has been made to the petition- 
er’s right to maintain an action for partition;!*® or 
because proof in support of the petition is lacking, 
provided the allegations of the petition make out 
a ease for partition by sale;'* or because the order 
itself fails specifically to direct the investment of 
proceeds and payment of interest to a cotenant hav- 
ing merely a life estate therein.t®> <A decree directing 


85. See statutory provisions. after sheriff’s sale, return, and con-/ 301, 37 P 317. 

86. Ramsey v. Humphrey, 162] firmation. Macy v. Cooper, 101 Kan. fa] At public or private sale.— 
Mass. 385, 38 NE 975. 650, 168 P 874. An alternative order permitting ei- 

87. Ramsey v. Humphrey, supra. 93. McLain v. Van Winkle, 46 Ill.| ther public or private sale is error 

88. Form and requisites of: 406. when the statute authorizes public 
Decree for partition generally see 94. McLain v. Van Winkle, su-| sale only. Blackwell v. McLean, 9 

supra § 402. pra; Stewart v. Tennant, 52 W. Va.| Wash. 301, 37 P 317%. 
Determining rights of parties see su- | 559, 44 SH 223. 5. See infra § 694. 

pra § 434 Trial or hearing generally see su- 6. Blackwell v. McLean, 9 Wash. 
ON ree incidental relief see supra be Re Re Aa = ade tape S01e8 7 (Pes. 

477-549. 3 cLain v. Van inkle, ‘ ¢ « : 
89. Schloss-Sheffield Steel, oie Co. | 406; Stewart v. Tennant, 52 W. Va. fi aipe ae e pa ee ee 


v. Borden, 201 Ala. 628, 79 
and cases infra notes .90—-93. 

Determination as to: 
Conduct and mode of sale see infra 

§§ 693-695. 5 
Terms and conditions of sale see in- 
' fra §§ 685-688. 

fe Pratt v. Bentley, 38 S. C. L. 
19. 

fa] Reason for rule.—‘‘How can 
a verbal order for sale, whether the 
first or any subsequent sale, be re- 
turned and filed? and how shall it 
be recorded? A curious record it 
would be of entries of verbal orders; 
that, on a day stated, the Ordinary 
told the sheriff to sell the land; and 
at a subsequent date, that the sher- 
iff told the Ordinary that he had sold 
the land, but the purchaser had not 
complied with the terms of sale; and 
thereupon, that the Ordinary told 
the sheriff to sell the land again. 
If such entries, or any particulars 
in them, be disputed between the 
Ordinary and the sheriff, between 
their contradictory assertions a pur- 
chaser could have no security. It is 
to prevent such consequences that 
orders for sale are required to be 
in writing, and returned and filed in 
the Ordinary’s office.”” Pratt v. Bent- 
Ley sSesrCy li Ao), Zaks 


190; 


91. See infra § 741. 

92. Macy v. Cooper, 101 Kan. 650, 
168 P 874. 

[a] Journal entry signed by 


judge.—Under the statute journal en- 

try under caption, “Order of sale 

when partition can not be made,” 

signed by judge and attested by clerk 

answers the purpose of order of sale 
« 


559, 44 SE 223. 

Mf Determination of rights of par- 
ies: 

In general see supra § 434, 
Incidental relief see supra §§ 477- 


549. 
96. McLain v. Van Winkle, 46 Ill. 
Stewart id Tennant, 52 W. Va. 


406; 
559, 44 SE 
97. McLain v. Van Winkle, 46 
406; Stewart v. Tennant, 52 W. 
Va. 559, 44 SE 223. 

Determination of mode of parti- 
tion see supra §§ 458-465. 

98. Kemper v. Kemper, 7 Kyl 
98; 13 Ky. Op. 437; .. McCardell. v. 
Lea, 111, Tex. 380, 2385 SW 518 [aff 
(Civ. A.) 200 SW 562]. See also su- 
pra § 404. 

McCardell v. Lea, supra. 

1. Van Landingham vy. Cruce, 152 
Ark. 562, 567, 239. SW 25. 

, “The court below can make appro- 
priate orders concerning this 40-acre 
tract, if it has not already done so.” 
Van Landingham v. Cruce, supra. 

2. Stevens v. Plummer, 195 Il. 
A. 278, ‘283. See also supra §§ 449, 
532-535; and infra §§ 945, 946. 

3. Stevens v. Plummer, supra. 

“The claims and legal obligations 
against the estate sought to be par- 
titioned should be borne by the shares 
set off to the several owners, or, in 
case of a sale of the Jand, should be 
paid from the fund; but provision 
to that effect may be made by the 
confirmatory decree and need not 
be contained in the decree for par- 
tition.”’ Stevens v. Plummer, su- 
pra. : 

4. Blackwell v. McT.ean, 9 Wash. 


9. Glover v. Ruffin, supra. 

[a] Petition by adult—Under a 
statute providing that, where an in- 
testate leaves land, and heirs part 
over and part under age, the adult 
heirs may petition for partition, it 
is held that, where a petition for 
partition alleged that intestate left 
as ‘his heirs certain brothers and 
sisters, “some of whom were under 
age,” and the court thereupon took 
proofs and made a decree, it would 
be presumed that the petitioner was 
an adult and that such fact ap- 
peared on the proof. Glover v. Ruffin, 
6 Oh. 255. 

Dee Wilson v. Duncan, 44 Miss. 


1l. Tate v. Bush, 62 Miss. 145. 
See also supra §§ 234, 238, 276. 

12. “Panish ov. Parish, ol75. Ne ye 
181, 67 NE. 298. 

13. Parish v. Parish, supra. 

14. Slingluff v. Stanley, 66 Md. 


220), 225, 7 AV 261. . 
“It is the allegations of the. bil 
that confer jurisdiction, and deter- 
mine the power of the Court to de- 
cree the sale; and though the proof 
may be defective, or the decree be 
passed without proof, that does not 
affect the question of the jurisdic- 
tion of the Court. Such defect may 
show error in the exercise of juris- 
diction, but not the want of juris- 
diction.” Slingluff v. Stanley, su- 
pra. 
15. 
84 SW 
Vclohis duane of proceeds see infra § 


rere v. Clay, 185 Mo. 393, 
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the proper orders for sale to be taken, not deciding 
in what manner the property was to be sold, is not 
open to exception that the court failed to order a 
certain interest sold separately.1® An order of sale 
may be valid as to some of the cotenants and invalid 
as to others.1? 

Entry on record. It is not essential to the valid- 
ity'of an order of sale that the statutory require- 
ments that it be spread of record shall be complied 
with before the sale.*® 

[§ 663] e. Conclusiveness and Effect.1° An or- 
der of sale from which no appeal is taken is conelu- 
sive on the rights of all who are parties thereto.*° 
And after the lapse of twenty years the recitals in 
such an order afford conclusive evidence of the ex- 
istence of facts contained therein.*? Under statutes 
making the order of sale the final Judgment in par- 
tition proceedings,?? persons whose interests in the 
land accrued subsequent to the order of sale and be- 
fore the sale cannot claim a right to share in the 
distribution of the proceeds of the sale under the 
judgment.?? 

[§ 664] f. Opening or Vacating.2* Where parti- 
tion cannot be had as between remaindermen,”* an 
order for the sale of property held in common by 


16. amhy VAMOV Es Diligs. (C250 0s oD 


SE’ 39 

ae Eien v. Crowder, 194 Ky. 
489, 239 SW 788. 

[a] Infants and adult.—W here ac- 
tion was brought against infant 


his 


2814. 
[a] 


aside an 
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aside it would not*in Any way affect 

right—but rather subserve 

Dawkins v. Dawkins, 
See supra § 419. 

In Missouri.—A motion to set 

interlocutory decree must 


[§§ 662-666 


them on the petition of one of them may be set aside 
on petition of the others,?® even though the order 
was acquiesced in by the owner of the intervening 
estate.27 A cotenant who waives his right to a share 
of the proceeds of a partition sale and claims his 
interest in the land is not a necessary party to a mo- 
tion to vacate the order of sale.” 

The application to open or vacate must comply 
with general rules relating to the opening or vacat- 
ing of orders, judgments, or decrees.?* % 

TS 665] g. Collateral Attack.2® An order of sale, 
although erroneous under the statute, is not subject 
to collateral attack if the coyrt had jurisdiction of 
the subject matter and of the parties.*° The court’s 
determination, on decreeing a partition sale, as to 
who is entitled to the property or proceeds and as 
to the amount of their shares is conclusive in a col- 
lateral proceeding.*? =e 

[§ 666] h. Supplemental Decree. An error in an 
original order of sale may be cured at a later term 
by supplemental decree*? which may even enlarge 
the scope of the prior decree,** if not in conflict 
therewith.?* The court may also, in its supplemental 
decree, set aside a sale under the first order and de- 
cree confirming the sale, where the sale and confirma- 
Ala. 160, 59 S 472. (2) Recover the 
property from purchaser at partition 
sale. Moore v. Blagge, 91 Tex. 151, 
38 SW 979, 41 SW 465. 


[b] Gienholder, in an action to 
enforce his lien on land which had 


ite? 
supra. 


heirs of owner of an undivided inter- 
est in the land and owner of other 
undivided interest, and such other 
owner joined in the prayer that the 
land be sold and on sale thereof ac- 
cepted his portion of the proceeds, 
the judgment of sale, although void 
as to the infant heirs, was valid as 
to such other owner. Harris” v, 
Crowder, 194 Ky. 489, 239 SW 788. 

18. Collier v. Catherine Lead Co., 


208 Mo. 246, 106 SW 971. See also 
supra § 408. 
19. Conclusiveness and effect of 


decree or order: 
Generally see supra §§ 413-417. 
Confirming: 
Partition in kind see supra § 625. 
Sale for division see infra § 758. 


20. Boylan v. George, 133 App. 
Diva oA wel eNOS oe emote eh Ve 
Smith, e24.°S.s@s. Li. 232. 

21 sviensel’s, App. U7.sba.n 71. 


[a] Service of notice on widow. 
—Where an order of sale in parti- 
tion recited that an order to show 
cause why the land of deceased should 
not be sold had been served on the 
‘heirs and legal representatives,” 
it will be conclusively presumed, aft- 
er twenty years, that the widow was 
served, the question being over land, 
and the term “legal representatives” 
being, therefore, inapplicable to per- 
sonal representatives. Vensel’s App., 
yg( wleze ls ; 

22. See supra.§ 399: 

23. Hinds v. Stevens, 45 Mo. 209. 

fa] Their remedy is by personal 
action outside the proceedings against 
the officer making the sale and re- 
ceiving the proceeds to the use of 
those entitled. Hinds v. Stevens, 
45 Mo. 209. 

24. Opening or vacating decree: 
Generally see supra § 419. 

Confirming: 

Partition in kind see supra § 626. 

Sale for division see infra § 760. 

Setting aside sale see infra §§ 764— 
786. 

25. See supra § 17 

26. Prior v. Hall, 3 NYCivProc 83 
{rev on other grounds 49 Hun 502, 2 
NYS 523]. 


27. Prior v. Hall, supra. 
28. Dawkins v. Dawkins, 93 N. C. 
283, 


29 
OTF, then, that order should be set 


specify the particulars in which the 
decree is improper. Schee vy. Schee, 
(Mo.) 4 SW (2d) 760. 

[b] In North Carolina, since the 
clerk as a court has no terms of 
court, each case within his jurisdic- 
tion having its own return day, a 
motion entitled in the original cause 
but not addressed to the clerk is not 
demurrable because of its not stating 
the term of court or any court in its 
caption. Hartsfield v. Bryan, 177 N. 
CAU66) 398) SH e379: 

29. Collateral attack on decree: 
Generally see supra $$ 423-429. 
Confirming: 

Partition in kind see supra § 625. 

Sale for partition see infra § 761. 

Collateral attack on sale see in- 
fra isi Sie 

30. U. S—Thompson v. Tolmie, 2 
Pet. £57, 7. ed. 381 “rev 24 Cas: 
No: 545080573 iCranch ‘CoCab2342 

Ala.—Conniff v. McFarlin, 178 Ala. 
160, 59 S 472; Taylor'v. Taylor, 162 
Ala 162) .50s. 2255". Wohitlow— w. 
Hehols, 78 Ala. 206. 

Ark.—Hawkins v. Hudson, 154 Ark. 
241, 242 SW 59. 

Frew, 107 Iii. 


Ill.—Thompson v. 

478; Nichols v. Mitchell, 70 Ill. 258. 

Ind.—Eller v. Evans, 128 Ind. 156, 
27 NE 418. 

Ky.—Todd v. Dowd, 1 Metce. 281. 

La.—Beltran v. Gauthreaux, 38 La. 
Ann. 106. 

Minn.—Whiteside v. Grannis, 136 
NW 579, 1026;.Ordean v. Grannis, 118 
Minn. 117, 136 NW 575, 1026, LRA 
LOLS BB! 1149 att 234 US. 28 8d, eos St 
HS) Soe Ie ed. a lsG eile 

Mo.—Akers v. Hobbs, 105 Mo. 127, 
16 SW 682. 

N. C.—Spencer v. Credle, 102 N. C. 


68, 8 SE 901. 
Okl.— Walker v. Siggens, 118 Okl. 
266, 248.P 567. 

Pa. 9 Ba. 224% 
Painter v. Henderson, 7 Pa. 48; Sam- 
son’s Hist., 22 Pa. Super. 93. 

S. C.—Fleming v. Chappell, 118 S. 
C5290, OM SEs 14se 

Tex. ‘Moore v. Blagge, 91 Tex. 151, 
SOL We mo ogre de SS Va AO Sime ELaNl I enya 
eae 24 Tex. Ciy. A. 221) 58" Sw 

[a] Rule applied in suit to: (1) 
Cancel deed to purchaser at parti- 
tion sale. Conniff v. McFarlin, 178 


been sold under a partition decree, 
cannot in that action attack the or- 
der of sale in the partition suit, on 
the ground that the liens on the 
land exceeded its value. Ordean v. 
Grannis, 118 Minn. 117, 136 NW 575, 
1026, LRA1915B 1149 [aff 234 U. S. 
385, 34 SCt 779, 58 I. ed. 1363]: 

[c] Mortgage creditor of ome of 
the codwners on whom a rule has 
been taken to show cause why his 
mortgage lien on the property should 
not be canceled cannot in his answer 
attack the validity of the order of 
sale except on the ground of want 
of jurisdiction of the subject matter 
or parties. Beltran v. Gauthreaux, 
38 La. Ann. 106. 

[d] Owner of purchase-money 
note.—An order of sale in partition 
proceedings cannot be attacked col- 
laterally in an action on a note given 
in payment of the purchase price at 
the partition sale, on the ground 
that the record in the partition pro- 
ceedings failed to show the indivis- 
ibility of the land. Hawkins v. Hud- 
son, 154 Ark. 241, 242 SW 59. 

[e] Want of jurisdiction.—‘‘Where 
the judgment attacked is one which 
the court could rightfully enter, if 
the pleadings and proof warranted it, 
it cannot be said to be an excess of 
jurisdiction if it be shown that un- 
der the pleadings or proof the judg- 


ment ought not to ‘have been ren- 
dered.” Ordean v. Grannis, 118 
Minn. 17, ~ 1275 136) NW 545.6 1026, 


LRAI915B 1149 [aff 234 U.S. 385, 
34 SCt 779, 58 L. ed. 1363]. 

[f] Appeal proper remedy.—Or- 
dean v. Grannis, 118 Minn. 117, 136 
NW -575, 1026, LRA1I915B 1149 [aff 
234 U. S. 385, 34 SCt 779, 58 Li. ed. 


1363]. 

cent Thompson v. Frew, 107 Ill. 
32. Thompson «Buffalo Land 
ete, Co., 77 W. Va. 782, 88 SE 1040. 
33. Thompson vy. Buffalo Land, 
ete, Co.;) supra. 

384 Thompson vy. Buffalo Land, 
etc., Co., supra (decree ordering the 


sale of an entire tract of land is 
regarded as supplementing and not 
in conflict with an earlier order of 
sale of one half the tract made in 
a different term of court). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 2 


§§ 666-672] 


tion decree were made at the same term of court in 
which the supplemental decree was made.*° 

[§ 667] 8. Appraisal and Inventory*°—a. Neces- 
sity. Unless required by statute,** where a sale for 
division is ordered,’*’ it has been held that neither 
an inventory of the property®® nor an appraisement 
of its value*® is necessary to the validity of the 
sale, except where the circumstances are such as to 
call for an appraisement,*! as where there are im- 
provements on,‘? or other interests in, the land to 
be considered separately from the land in the dis- 
tribution of proceeds,*® and the land and the im- 
provements or other interests are not owned in com- 
mon exclusively by the same persons,** or where an 
appraisement is required in order to give the court 
jurisdiction,*® under statutes conditioning the juris- 
diction of the court to order a sale of land capable of 
division upon the value of each cotenant’s interest 
being less than a stated amount.*® Where the neces- 
sity for sale is not alleged in the petition nor shown 
by the evidence, appraisement may be necessary even 
where the petition is for a sale.*7 Statutes requir- 
ing an appraisement in sales of land for debt*#® have 
no application to sales made solely for a partition of 
the proceeds among cotenants.*? And a partition 
sale of deceased’s estate is not brought under the 
operation of the statute relating to administrator’s 
sales for payment of debts so as to require an ap- 
praisal, merely by the fact that the heirs and coten- 
ants have claims for services against the estate.°° 

[§ 668] b. Who May Act as Appraiser. When 
appraisement is necessary,°* an administrator of the 
estate of the deceased person whose lands are being 
partitioned may act as appraiser,°? provided he has 
no interest in the property,®* even though he has 
been made a party to the partition suit.°* 

[§ 669] c. Proceedings. Under the Louisiana 
statute,°*® the inventory of the property to be parti- 
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tioned may be made after the sale is ordered,®® and 
the umpire provided for therein may fix a value less 
than the values found by either of the preceding ap- 
praisers.°* 

[§ 670] d. Setting Aside. A motion to set aside 
a second appraisement of the property at substan- 
tially the same value as the first and based upon the 
same affidavits is properly overruled.°* The confirma- 
tory effect of the second finding is not lessened by 
affidavits of improper influence based on hearsay.°® 

[§ 671] 4. Bond for Protection of Particular 
Owners—a. Owners under Disability. While, under 
a statute providing that, where land is owned in part 
by a person under disability, a bond may be given by 
the person representing his interests and the share 
of the proceeds belonging to such person paid to the 
representative giving the bond,®® the giving of the 
bond before sale is not necessary to the validity of 
the sale,*! it is necessary that the interests of the 
owner under disability should be protected by the 
giving of a bond before the proceeds are distri- 
buted,°* or by the court’s retention of the proceeds 
until a proper disposition of them can be made,** 
or by the purchaser’s withholding payment with re- 
spect to such share and taking the land subject to a’ 
len which continues in force until bond is given,®* 
or until the disability is removed and payment can 
be made directly to the person entitled thereto.®® 
If the proceedings for the sale do not comply with 
statutory requirements designed to protect the inter- 
ests of an owner under disability, the sale is void.*¢ 

[§ 672] b. Nonresident Owner. A refunding tond 
is not required for the protection of nonresident 
owners in a partition sale under the statute requir- 
ing such a bond before judgment can be entered 
against nonresident defendants, such statute having 
no application to partition sales.°7 But under the 


35. Thompson vy. Buffalo Land,| by the evidence, that the property onion 
etc., Co., supra. is not divisible in kind, the taking 48. See statutory provisions. 
36. Appraisal for: of a formal inventory would be noth- 49. Green’ v. Thomson, 168 Ky- 
Actual partition see supra § 565. ing more than a useless and costly | 40, 181 SW 662. 
Taking at appraised value see su-| formality, which the law does not 50. Hosch v. Hosch, 181 Ky. 781, 
pra § 633 et seq. require.” Barbarich v. Meyer, 154/205 SW 963. 
37. See statutory provisions. ar B20, says GaSe foo 51. See supra § 667. 
38. See supra § 658. 41. See cases infra notes 42-47. 52. Shull v. Kennon, 12 Ind. 34. 
39. See cases infra this note. 42. Walker v. Barrow, 43 La. Ann. 53. Shull v. Kennon, supra. 
[a] In Louisiana this is the rule. |] 863, 9 S 479. 54. Shull v. Kennon, supra. 
Barbarich v. Meyer, 154 La. 325, 97 [a] @Whus, ‘where the land and 55. See statutory provisions. 
S 459; Hansell v. Hansell, 44 La.|} improvements are not owned in com- 56. Shaffet v. Jackson, 14 La. Ann. 
Ann. 548, 10 S 941; Molinari v. Fer- | mon exclusively by the same persons | 154. 
nandez, 2 La. Ann. 5538. . and a partition is necessary (the 57. Dufau v. Massicot, 38 Mart. 
40. See cases infra this note. property not being susceptible of a} (La.) 289. 
[a] In Kentucky and Louisiana | convenient division in kind), the 58. Snyder v. Snyder, 75 Iowa 
(1) this is the rule. Columbia Fi-| proper course to pursue is to have | 255, 39 NW 297. 
nance, ete., Co. v. Bates, 74 SW 248,|the land and buildings appraised 59. Snyder v. Snyder, supra. 
249, 24 Kyl 2412; Southwick v. separately, to operate a ‘ventilation’ 60. See statutory provisions. 
Greuzenbach, (Ky.) 14 SW 344;]|of the proceeds of sale, the same to 61. Bethel College v. Gladdish, 204 
Southwick v. Greuzenbach, 13 SW |be distributed in relative propor- | Ky. 10, 2683 SW 659; Kendall v. 
918, 12 KyL 268; Molinari v. Fer-|tion to the valuations.” Walker v.| Briggs, 81 Ky. 119; Stump v. Martin, 
nandez, 2 La. Ann. 553. (2) “There| Barrow, 43 La. Ann. 863, 867, 9 S|9 Bush (Ky.) 285. 
was no right of redemption; conse- | 479 62. Burchfield v. Asher, 222 Ky. 


quently no appraisement was neces- 
sary, as the sale was not for debt.” 
Columbia Finance, etc., Co. v. Bates, 
supra. (3) “He further complains 
that the partition was not preceded 
by a formal inventory. But the 
property to be partitioned was ex- 
amined by experts, who reported that 
it could not be divided in kind, and 
that the partition should be by lici- 
tation (ji. e, sale of the property 
and division of the proceeds), which 
was ordered by the court. It is 
well settled that property sold to 
effect a partition, may be sold for 
whatever it will bring at public sale, 
regardless of any appraisement. 
Therefore, when the Code requires 
that every partition shall be pre- 
ceded by an inventory and appraise- 
ment made within a year, it has 
reference to partitions in Kind.» ctx 

And where it is manifest, or shown 


é 


43. Liles v. Barnhart, 152 La. 419, 
93 S 490. 
{a] Leasehold interests.—In a 


suit to partition land between plain- 
tiffs and B, who had given a lease 
of the whole property to another de- 
fendant, separate appraisals should 
be made of the interest in the land 
of both plaintiffs and B, of the lease 
on the entire tract, of the royalties 
in the entire lease, and of the wells 
and other property attached to the 
lease and belonging to the lessee, in 
order that the interest of-.each par- 
ty in the proceeds of the sale may be 


ascertained. Liles v. Barnhart, 152 
La. 419, 93 S 490. 

44. See cases supra notes 42, 43. 

45. Parker v. McCoy, 10 Gratt. (51 
Vian 594. 

46. See eae provisions. See 
also supra §§ 446, ae 

47. Pipkin v. Tea 14 La, 


108, 300 SW 331; Bethel College v. 


Gladdish, 204 Ky. 10, 263 SW 659; 
Riddle” v.) Wilcox, 15 le Ky, Sia ot 
one 25; Shelby v. Harrison, 7 KyL 
99 Stump y. Martin, 9 Bush (Ky.) 

64. Riddle va Wilcox, Tol Key LT, 


LOTS We os 
Kendall v. Briggs, 81 Ky. 119. 
Horsfall v. Ford, 5 Bush (Ky.) 


67. Bethel College v. Gladdish, 
204 Ky. 10, 263 SW 659; Adams v. 
De Dominques, 129 Ky. 599, 112 SW 
663; Hogue v. Yeager, 107 Ky. 582, 
54 SW 961, 21 KyL 1299. See Huber 
v.> Johnson, Wie sik y. 692d Oo sys 
821 (holding also that even if such 
bond were required by the statute 
the failure to execute it would not 
render the judgment void, but erro- 
neous only and that the omission 
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statute applying to partition sales,*® the court,may 
require a bond for the protection of nonresident 
owners before paying over the proceeds of a sale.°® 

[§ 673] c. Reversioner or Remainderman. 
rights of reversioners or remaindermen may be pro- 
tected in a partition sale of the property by requiring 
a suitable bond, with sureties, before turning over 
the proceeds of sale to the life tenant.’° 

[§ 674] 5. Notice or Advertisement of Sale—a. 
Notice of sale must be given,’+ and 
must comply with statutory requirements with re- 
spect thereto;’? but mere irregularities may not in- 


In General. 


validate the sale thereunder.*? 


Notice to the heirs of a proceeding to sell a dece- 
estate for purposes of partition is not neces- 
sary where the statute regulating such proceedings 


dent’s 


does not require it.’* 


Readvertisement on death of party. Under a stat- 
ute authorizing the court in case of the death of a 
plaintiff to order the action to be continued by the 
successor in interest,*° it is not necessary to discon- 
tinue an advertisement of notice commenced before 
the death of plaintiff and to readvertise under the 


name of the substituted plaintiff.7° 


[§ 675] b. Mode of Giving. Notice must be given 
in the manner provided by statute,*? or stipulated in, 
the decree,** and compliance with the terms of the 


would not be cause for attacking the 


ye goa in a collateral proceed- 
ing). 
{a] Reason for  rule.—‘‘Section 


410 of the Civil Code [of Practice], 
which requires the execution of a 
refunding bond before judgment 
against a defendant constructively 
summoned, and who has not ap- 
peared, does not apply to a proceeding 
of this kind for a sale of joint prop- 
_erty. This is essentially a proceed- 
ing in rem for a division of real es- 
tate in the only mode pointed out 
by law. The plaintiffs acquire no 
interest in the proceeds of the prop- 
erty which belongs to the non-res- 
ident defendants. They only seek 
‘to reduce to possession their inter- 
est in the joint property.” Hogue 
v. Yeager, 107 Ky. 582, 589, 54 SW 
Sed 2a Key 1299: 

68. See statutory provisions. 

69. Carpenter v. Wilhoit, 213 Ky. 
75, 280 SW 481. 

70. Shannon v. Ogletree, 200 Ala. 
539, 76 S 865. See also supra § 541; 
and infra § 931. 

71. Ill.—Schulz v. Hasse, 227 Til. 
156, 81. NE 50; Wilson v. Ford, 190 
Tll. 614; 60 NE 876. 

Ind.—Harlan v. Stout, 22 Ind. 488. 

Md.—Brillhart v. Mish, 99 Md. 447, 


58 A 28. 

ING ia Or aie SV oS HOt, O4aaNG vals 
Bq.) 593, 95 A 194. 

N. Y.—Goodwin Vere CLOOKS; 33 


Mise. 39, 68 NYS 219 [aff 58 App. 
Div. 464, 69 NYS 578]. 
Wash.—Prince v. Mottman, 84 
Wash. 287, 146 P 841; Merritt v. 
Graves, 52 Wash. 57, 100 P 164. 
W. Va.—Thompson Vv. Buffalo 
and, etc, ‘Co.9 7. We Var 782, S&S Hi 


1040. 
72. See infra § 675. 
73. See cases infra this note. 
[a] Illustrations.—(1) A title in 


other respects valid will not be af- 
fected by the framing of the notice 
of sale so as to cover a sale of “all 
the right, title and interest’ of the 
parties named in the action, where 
te order of sale provided for the 
transfer of complete title to the pur- 
chaser (Goodwin v. Crooks, 33 Misc. 
39, 68 NYS 219 [aff 58 App. Div. 
464, 69 NYS 578]), (2) or where the 
notice advertised a sale to the high- 
est and best bidder, while the de- 
eree ordered a sale to the highest 
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ti¢e.5? 


land.§+ 


Duration of publication. 
the advertising period is determined for partition 
sales specifically in the partition statute, the prac- 
tice is governed thereby and not by the conflicting. 
provisions of a statute relating generally to sales of 
Advertising a sale on the last day of the 
period fixed by the decree prescribing a notice of a 


[§§ 672-676 


statute or decree must be complete.*® 

Personal notice. 
entitled to personal notice of the time and place of 
sale, where the statute does not require personal no- 


The parties to the peters are not 


Where the duration of 


particular number of weeks is not sufficient ground 


for setting aside the sale and “ordering a new Caden ee 
edsanees of the notice given is Held by the court, 
under certain circumstances, to constitute sufficient 


evidence of fraud to invalidate the sale.*? 


[§ 676] 6. Reference To Ascertain.Liens—a. Ne- 
cessity. While under some statutes .a reference to 
ascertain liens and encumbrances may be necessary 
before the land can be sold,** under other statutes*® 
such a reference is not necessary unless one of the 
parties demands it.°® 


And under other statutes*? 


it has been held that, where all of the known en- 


bidder, it appearing that the sale was 
made to the highest bidder (Schulz 
v. Hasse, 227 Ill. 156, 81 NE 50 [aff 
129 Til. A. 1937). 
74. Rye v. J. M. Guffey Petroleum 
Co., 42 Tex. Civ: A. 185, 95 SW 622. 
75. See statutory provisions. See 
Thwing, 


also supra § 153. 
9 AbbPr 
18 HowPr 458. 


76. Thwing v. 
CNY) Poco. 

77. Craig v. Smith, 84 N. J. Eq. 
593, 95 A 194; Prince v. Mottman, 84 
Wash. 287, 146 P 841. 

[a] Posting and publication.—Un- 
der a statute requiring notice to be 
given by posting in three public 
places and publishing once a week 
for not less than four weeks prior 
to the sale in a newspaper of gen- 
eral circulation published in the 
county, a report showing that no- 
tice was posted as required and pub- 
lished in a newspaper of general cir- 
culation shows a_ sufficient compli- 
ance with the statute. Prinee, ve 
Mottman, 84 Wash. 287, 146 P 841. 

{b] Publication in county.—Un- 
der a statute requiring notice of a 
partition sale to be given in the 
county or counties where the land 
lies, notice of the sale must be given 
in each county, where the land lies 
in two or more counties. Craig v. 
Smith, 84 N. J. Eq. 5938, 95 A 194. 

78. Wilson v. Ford, 190 Ill. 614, 
60 NE 876. 

79. Wilson v. Ford, supra. 

[a] Posting.—A posting of no- 
tice at one place eighteen miles from 
the land and at other places five to 
twenty miles from the land is not a 
compliance with an order requiring 
posting at five places near the land, 
where it appeared there was no post- 
ing in a village and post office a 
mile and a half from the land. Wil- 
son v. Ford, 190 Ill. 614, 60 ND 876. 

80. Merritt v. Graves, 52 Wash. 
57, 7100) P2164, 

81. Romaine v. McMillen, 
Pri CNG Ya) ero ds: 

[a] Six weeks.—Where the parti- 
tion statute stipulates that the law 
relating to execution sales shall gov- 
ern in partition sales, the six weeks’ 
advertising period provided for in the 
statute relating to execution sales 
will govern rather than the_ three 
weeks’ provision contained in an 
equity rule applying to sales of land 


5 How 


—— 


cumbrancers have been made parties to the partition 
action and the extent of the liens is known, a ref- 
erence is not necessary.*® 


generally. 
HowPr (N. Y. 

82. Brillhart v. Mish, 99 Md. 447, 
58 A 28. 

[a] Three weeks’ notice.—An ob- 
jection that the requisite notice of 
sale was not given in that the decree 
prescribed a notice of three weeks 
and the sale was advertised on the 
10th of November to take place on 
the 1st of December is, in the ab- 
sence of injury resulting therefrom, 
too trivial to justify the court in 
ordering a new sale on that ground. 
Brillhart v. Mish, 99 Md. 447, 58 A 


28. 

83. Harlan v. Stout, 22 Ind. 488. 

[a] Notice in large city.—Where 
the property is situated in a large 
city, the posting of notices at cer- 
tain places instead of by advertise- 
ment in the newspapers is held to 
be sufficient evidence of fraud in- 
validating the sale. Harlan v. Stout, 
22 Ind. 488. 

84. Adams v. 
Kq. 


Fema v. McMillen, 5 
Yayo is: 


Beideman, 33 N. J. 


See statutory provisions. 
Hall v.. Partridge, 10 HowPr 
(N. Y.) 188; Gardner v. Luke, 12 
GNGSY En 69. : 

[a] Reason for rule.—‘‘The ref- 
erence and the advertisement were 
only intended as a means of cutting 
off certain general liens. If there 
were none such there was no use 
of the advertisement; and if the 
parties to the suit knew there were 
none, there was no reason why they 
should be subjected to the expense 
and delay of a reference and adver- 
tisement, which must end in noth- 
ing. If the advertisement was omit- 
ted, and there were such liens in 
fact, the purchaser, on examining the 
title, would discover them, and de- 
cline to take the title until the liens 
were discharged, and so no one would 
be injured. It would be a danger- 
ous and extraordinary decision to 
hold that the decree of sale was a 
nullity when there wast’no advertise- 
ment, when it should appear that no 
one could possibly be injured by the 
omission, and that, in fact, there 
were no such creditors by judg- 
ment or decree.” Hall v. Partridge, 
10 HowPr (N. Y.) 188, 190. 


87. See statutory provisions. 
Boas Thruston yv.° Minke, 382 Md. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 676-681] 


Discretion of court. Under the statutes in some 
jurisdictions,®® the court has discretion in all cases 
to order or to refuse a reference for the ascertain- 
ment of liens.°° In other states where the statute re- 
quires a reference where any one of the parties de- 
mands it,®t the court is held to have a discretion in 
the absence of such demand by the parties;°? but 
the power to dispense with the reference must be 
exercised, however, by the court, and not by the 
referee.°§ 

[§ 677] b. Notice to Lienholders. Where the 
statute provides for publication of notice to len- 
holders not parties to the action,®* a failure to give 
the required notice is a jurisdictional defect,®°® and 
cannot be amended nune pro tune as against such 
persons as would be affected thereby.°® Under a 
statute requiring notice to lienholders to be published 
in such newspaper in the county of trial as shall 
be designated by the court, and also in a newspaper 
in each county in which the property is situated,°* 
it is held that, where the land is located entirely in 
the county where the trial is had, publication in one 
newspaper in the county is sufficient.°§ 

[§ 678] c. Report. It is not necessary that the 
clerk’s report as to encumbrances provided for in 
some statutes®® should be made before the partition 
sale;! if filed at any time before the distribution of 
the funds and a final disposition of the case, it will 
be sufficient. 

Mistake in report. The rights of a judgment lien 
ereditor will not be affected by a mistaken report of 
the master that no such lien existed. 

[§ 679] C. Injunction or Stay of Proceedings.* 
Where the titles of the parties have been adjudi- 
cated, the pendency of an appeal from the judg- 
ment is not ground for stay of the proceedings, where 
the purchaser is protected by statutory provisions 
for restitution if the judgment is reversed.© But 
where it appears that pending litigation over the ti- 
tle would deter the bidding, an order for an immedi- 
ate sale will be reversed and the case remanded for 


89. See statutory provisions. 
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supreme court is the sound and con- 12. 


(47 Clot ca27 
further proceedings when doubt as to the title has 
been removed,® although it has been held that a con- 
solidation of the actions is a condition precedent to 
relief, and, in the absence of consolidation or petition 
to consolidate, the actions should proceed independ- 
ently of each other, and the execution of the order _ 
of sale will not be stayed.?. In the absence of stat- 
utory authorization, the execution of the order of 
sale cannot be enjoined on the grounds of depressed 
land values and the poverty of complainants.*® 

[§ 680] D. Officer To Sell—l. In General. Un- 
der a statute declaring it to be the duty of the court 
ordering the sale to direct that the same be made 
by the sheriff or by such auctioneer as shall be se- 
lected by the parties,® the selection by the parties, 
if one is made, is conelusive on the court, it being 
neither the duty nor the privilege of the judge, in 
such case, to make the selection.t°. Where the judg- 
ment of the trial court against the application for 


‘sale is reversed and sale is ordered, the trial court, 


not the appellate court, appoints the officer to sell.1? 
The appointment does not vest the officer with ti- 
tle;+” that remains in the owners until the convey- 
ance has been executed under order of court.1? 

[§ 681] 2. Who May Be Appointed. Under a 
statute directing partition sales to be made by the 
sheriff,+ the court is held to have appointed right- 
fully the person selected by the parties rather than 
the sheriff,1®° the appointment of the sheriff being 
proper where the parties were not unanimous in their 
choice of some one else.t® Where partition is sought 
in equity, a trustee instead of a commissioner is the 
proper appointment.+7 

Executor or administrator. Under a statute gov- 
erning proceedings in the orphans’ court,!® it is the 
duty of the court to appoint the administrator or ex- 
ecutor of decedent whose real estate is to be sold,!® 
or, where decedent had granted a power of appoint- 
ment over the land, to appoint his administrator 
rather than the executor of the donee whose exercise 
of the power created the joint tenancy.?° 


Gowan v. Greathouse, 78 Ind. 


$0. Hummel’s App., 1 Pa. Cas. 410,| servative one, and probably would] A. 98, 134 NE 898. 
5A 669. have been adopted by the chancel- 13. Gowan v. Greathouse, supra. 
91. See statutory provisions. lor, if the question had been pre- [a] Action to recover possession. 


Gates, 74 Misc. 36, 
Wilde v. Jenkins, 4 93. 
See Hall v. Par-| 133 NYS 733. 


92. Lippert v. 
133 INNS ATS39 
Paige (N. Y.) 481. 


sented as one of title’’). 
Lippert v. Gates, 74 Misc. 36, 


—The joint owners may sue to re- 
cover their land from an outsider, 
even though a commissioner to make 


tridge, 10 HowPr (N. Y.) 188, 189 94. See statutory provisions. a partiti ¢ 5 

(“The question, whether an order 95. O’Grady v. O’Grady, 55 Hun aopdinted cneia he ane es eee 

would be regular in such case, came} 40, 8 NYS 278. Ind. A. 98, 134 NE 898. { 

up before the chancellor in Wilde 96. O’Grady v. O’Grady, supra. Ta en. statutory provisions 

agt. Jenkins, (4 Paige 481, August, 4G See statutory provisions. 15 Gi ae 1 
Connor vy. Connor, 59 Hun y pr aE OC Yi ta 


1834,) and he said that ‘as the ef- 
fect of a sale in partition is to di- 
vest the holders of such liens of all 99. 
claim upon the estate itself, such a a I 


623° 3 NYS 402, 20 NYCivProc 308. 16. 
See statutory provisions. C 
Schick v. Whitcomb, 68 Nebr. 


Gauthreaux  v. 
(La.) 5. 
Seeger’s Suec., 290, 
LOSE Ul oe 


17. Phelps v. Stewart, 17 Md. 231. 


McG 
160 la. 


reference cannot be dispensed with 


in any case,’ and added, ‘it must 
therefore be referred to a master 
in the county of Columbia.’ (See p. 


492). The chancellor was not called 
on to pass upon the question, wheth- 
er such an advertisement was es- 
sential to the validity of the sale, 
and did not pass upon it; but only, 
whether, as a rule of practice, it 
would be proper to insist on such ad- 
vertisement before the court would 
order a sale. Nor does it appear that 
the question was discussed before 
him, whether it might not be prop- 
er to omit the advertisement, trust- 
ing that there were in fact no such 
liens. This last question was dis- 
cussed with ability before the su- 
preme court in the following Feb- 
ruary, in Gardner agt. Luke, (12 
Wend. 269;) and the court held, that 
the order for sale might be made 
without a reference as to such liens, 
and withoyt the advertisement for 
them. ... The rule adopted by the 


2 


784, 94. NW 10238. 
2. Schick v. Whitcomb, supra. 
3. pene v. Buskirk, 1 Barb. (N. 


4. Cross references: 
Discontinuance of proceedings see. su- 
pra § 389. 
Injunction in partition proceedings 
generally see supra §§ 310-312. 
Postponement of sale see infra § 690. 
Restraining execution of writ of pos- 
session in favor of purchaser see 


infra § 821. 
5. Place y.:Rogers, 101 App. Div. 
193, 91 NYS 912 


6. Knapp v. Dupont, 149 La. 491, 
wings; 1395 Ala. 319335 


8. Morrison v. Morrison, 105 Ala. 
Gant lds LOD: 

9. See statutory provisions. 

10. Tortorich’s Suce., 145 La. 984, 


83 S 214. 
11. Brown v. Furlong, 166 La. 537, 
LIT S583. : 


| ward Peace. 


See Blackwell v. McLean, 9 Wash. 
301, 37 P 317 (a decree of sale which 
designated the person appointed to 
make the sale as trustee instead of 
referee, the term used in the statute, 
was not fatally defective). 

18. See statutory provisions. 

19, “Arble’s* Hst.,) 161)' Pan 187329 
Ae s2. 

20. Rawle’s App., 119 Pa. 100, 105, 
12 A 809. 

“We are of opinion ... that the 
decree below should be amended by 
substituting the administrator d. b. 
n. c. t. a. of Anna C. Peace as the 
person to execute the order of sale 
in the place of the executor of Ed- 
The will of the latter, 
so far as this real estate is con- 
cerned, is but the execution of the 
power contained in the will of Anna 
C. Peace, and her administrator would 
seem, under the act of assembly, the 
proper person to make the sale.” 
Rawle’s App., supra. 


[47 C.J.] 


Guardian ad litem appointed for infant defend- 
ants, whose duties may bind him to oppose a con- 
firmation of sale, should not be appointed.??_ . 

[§ 682] 38. Death, Resignation, or Removal. A 
trustee to sell property on partition sale cannot be 
removed on petition of one of the parties without 
‘giving to the others notice and opportunity to be 
heard,?? especially where the grounds upon which re- 
moval is sought have been known to, and acquiesced 
in, by the others for a long period of time.?* 

Power to fill vacancy. The court has power to ap- 
point a successor to a commissioner who has died,** 
resigned,?®> or been removed,?° even though such 
power is not granted by the statute in express terms, 
where other sections of the statute do provide that 
the occurrence of a vacancy shall not invalidate the 
previous acts of the commissioners and that a suc- 
cessor shall take up and continue the proceedings.”* 

[§ 683] 4. Compensation. The compensation or 
fee of the officer for making the sale must be reason- 
able28 and in no case can it exceed the statutory 
amount fixed by statute.2® Nor can the officer claim 
more on the ground of extra trouble and expense,*° 
unless incurred at the instance and with the acqui- 
escence of the parties to the partition action;*+ or 
- on the ground that he was executor of deceased’s 


528 


estate, where it appeared that the sale was merely“ 


a partition sale and not in the execution of any benues 
mentary trust.°? 

Method of computing amount of compensation may 
be based on the amount collected and for which the 
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[§§ 681-684 


officer is accountable.23 Where in making payment 
there is a balancing of debits and credits and a mon- 
ey payment for the balance, the officer’s fees are com- 
puted upon the full amount bid for the estate sold 
and conveyed rather than upon the amount of actual 
money used in making the payment.** The amount 
of a mortgage on the property is not included in the 
sum used as the basis for computation where the 
property is sold subject to the mortgage;*° it is oth- 
erwise where the land is sold free of encumbrance.}° 

Where the distribution is made by the officer, he is 
entitled also to his commission for that particular 


-service,?* and a payment of a share of the proceeds 


made by the officer to one in trust for a life tenant 
and remainderman is a “distribution” upon which 
the officer is entitled to his commission.?® The fee 
for drawing a referee’s deed is chargeable to the 
grantee.*® 

If the sale is set aside and the officer i is compelled 
to return to the purchaser the money received from 
him, the officer is then entitled to recover from plain- 
tiffs in the partition suit the necessary costs and 
disbursements of the sale,#° but not disbursements 
which he had no legal right to make.*? 

[§ 684] 5. Duties and Liabilities; Action on 
Bond.**. The duties of the officer are determined by 
the statutes of the state and the orders of the court.‘ 
Such statutory provisions enter into and form a part 
of the bond given for the faithful discharge of his 
duties.** But it is only when he fails faithfully to 
discharge such duties that he can be held liable on 


21. Ponder ‘v. 119 Miss. 

LOLS OL oro oS. 
. [a] Reason for rule.—“We think 
it is inconsistent for the same person 
to be guardian ad litem for some of 
the parties to the suit and at the 
same time a commissioner to make 
and report a sale. In many cases 
the guardian ad litem would be in 
duty bound under his trust to op- 
pose a confirmation of sale, and, if 
he was the commissioner who made 
the sale, he would be placed in the 
awkward attitude of attacking that 
which he had done. A guardian ad 
litem is appointed by the court for 
the purpose of looking after the in- 
terests of the particular parties of 
whom he has been made guardian, 
and his duties go further than mere- 
ly filing an answer denying the alle- 
gations of the bill. In many cases 
it would be his duty to present evi- 
dence and to acquire knowledge of all 
facts reasonably accessible pertain- 
ing to the litigation, and that there- 
fore he ought not to be made a com- 
missioner to conduct a sale which it 
might be proper in the interests of 
the minors to. attack.” Ponder v. 
Martin, 119 Miss. 156, 164, 80 S 388. 

22. Gibbons’ App., 104 Pa. 587, 591, 
590: 5 

“The power of the court to appoint 

or remove a Master is unquestioned, 
but the proceeding must be in ac- 
cord with the rules in equity pre- 
seribed by the Supreme Court. 
The manifest spirit pervading the 
rules, requires a liberal construc- 
tion in favor of the right of par- 
ties to notice of every application af- 
fecting their interests. They are 
interested in an application for the 
vacation of the appointment of a 
Master pro hac vice, and the appoint- 
ing of another, and before action 
thereon, should be allowed a hear- 
ing.” Gibbons’ App., supra. 

23. Gibbons’ App. supra. 

“Upon such showing by a stranger 
to the record after so long lapse of 
time since anything had been done, 
without the knowledge of the Mas- 
ter or of any person interested save 


Martin, 


the petitioner, the immediate grant- 
ing of the prayer was extraordinary. 
lf such order can be demanded and 
obtained forthwith, under such cir- 
cumstances, a door is open for tak- 
ing advantage of parties who have 


been lulled to unwariness.” Gib- 
bons’ App., supra. 
24 Coggeshall v. State, 112 Ind. 
561, 14 NE 555. 
25. Coggeshall v. State, supra. 
26. Coggeshall v. State, supra. 
27. Coggeshall v. State, supra. 
28. Porter v. Henderson, 204 Ala. 


564, 86 S 581. 

{a] Ten dollars held reasonable. 
—Porter v. Henderson, 204 Ala. 564, 
86 S 531. 

29. Richards v. Richards, 76 N. 
Y. 186 [aff 14 Hun 25, 2 AbbNCas 
931; Race v. Gilbert, 32. Hun’ 360 
[mod on other grounds 102 N. Y. 
298; 6 NE 5922010) NY Civ Proc 215 
Daby v. Jacot, 2 AbbNCas (N. Y.) 97; 
Williamson v. Bitting, 159 N. C. 321, 


74 SE 808; Ray v. Banks, 120 N. C 
389, 27 SH 28. 
[a] Same as sheriff.—(1) A sher- 


iff is entitled to the same fees on 
partition sale as on an execution sale, 
and a commissioner by statute is en- 
titled to the same compensation as 
a sheriff, namely three per cent on 
the first two hundred and fifty dol- 
lars, two per cent on the residue. 
Race v. Gilbert, 32 Hun 360 [mod 
on other grounds 102 N. Y. 298, 6 
INE 359125) LOn NY. Civ Proce au. | C2) 
statute fixes the officer’s fees for 
partition sale’ at the rate allowed 
to sheriffs under a general law which 
however allows a different rate to 
sheriffs of the different counties. A 
later special statute changed the sys- 
tem entirely for the sheriff of one 
of the counties, making him a sala- 
ried officer. Thereafter the fees for 
partition sale in that county are the 
same as those allowed to the sheriff 
of that county under the general law, 
unaffected by the special statute. 
Keim v. Keim, 43 App. Div. 88, 59 
NYS 366, 30 NYCivProc 184. 

30. Ray v. Banks, 120 N. C. 389, 
27 SE 28. 


31. Von MHoven’s 
Ann 620,919! "S* 766. 

32. Williamson v. Bitting, 159 N. 
Cy 321, 74 SE 808. 

33. See Duffy v. Muller, 52 Misc. 
1S OZR Nias) e2i916s Races v. Gilbert, 
32° Hun 360 [mod on other grounds 
102 Ni UY. 2:98, 6) INI} (592), 10) NY G@iv. 
Proce (Code Civ. Proc. §§ 3297, 
3307 subd 7). 

34 Buchan v. Buchan, 108 Misc. 
Sd pedi nee INS Ss AGS 


Suecs, 485)- La. 


35. Strauss v. Hellman, 58 How 
PLPSGNe Ne) eS tile 
36. Buchan v. Buchan, 108 Misc. 


Se CEN YES) SIETON 

37. Race v. Gilbert, 102 N. Y. 298, 
6 NE 592, 10 NYCivProc Ale Buchan 
v, ,Buchan, 108 Mise: 31, 177 NYS 

[a] Distinction between sale fee 
and distribution commission is made 
in Duffy v. Muller, 52 Mise. 11, 102 
NYS 296. 

38. Race v. Gilbert, 32 Hun 360 
[mod on other grounds 102 N. Y. 298, 
6 NE 592, 10 NYCivProec 1]; Buchan 
y, , Buchan, LOSs Mises yi: 177 NYS 

39. Race v. Gilbert, 102 N. Y. 298, 
6 NH5 9.25 0 NYCivProc 1. 

40. Flynn v. Kennedy, 62 Hun 26, 
GSN SusGl: 
oe generally see infra §§ 882- 


41. Flynn v. Kennedy, 62 Hun 26, 
16 NYS 361. 

[a] Attorney’s fees.—The officer 
making a partition sale has-no right 
to apply any of the proceeds there- 
on to the payment of the fees of 
plaintiff's attorney until final judg- 
ment is entered authorizing such 
payment. Fees paid before such final 
judgment cannot be reeovered back 
from plaintiff if the safe is set aside. 


Flynn v. Kennedy, 62 Hun 26, 16 
NYS 1361; 

42. Thiability for proceeds of sale 
see infra § 839. 

43. Cook v. De Lay, 64 Ind. .A. 


7035, 105 INES 7. 
44. Coggeshall v. State, 112 Ind. 
561, 14 NE 555. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 684-688] 


his bond.*® It is not his duty to pay a lienholder 
who aequired his lien subsequent to the order of 
sale,*® unless, before the funds are distributed, the 
lienholder petitions the court and obtains an order 
entitling him to receive payment out of the funds 
derived from the sale.** 

Action on bond. A cause of action upon the bond 
accrues upon the officer’s failure to pay over the mon- 
ey within a reasonable time after he receives it and 
the court has directed him to disburse it,*® and a 
suit may be brought at any time thereafter within 
the time prescribed by the statute of limitations.*® 
Where, under the statute, it is the officer’s duty to 
disburse the money received from the partition sale 
to those entitled,®® plaintiff in an action against the 
officer for failure to pay need not allege a demand 
upon him for the payment.°*? 

[§ 685] E. Terms and Conditions of Sale—1. In 
General. A statute providing that the order of sale 
shall contain in express terms the conditions of the 
sale fixed by the statute®? is mandatory.°* And in- 
dependently of the statutory requirements, each co- 
tenant is entitled as matter of right to have the prop- 
erty offered for sale upon such terms and conditions 
as will insure, as nearly as may be, the realization of 
its full value.°* So, where it appears that conflicting 
claims to the property would have the effect of de- 
pressing its value, the order of sale should require 
the settlement of claims before sale is made.®°® The 
terms of sale must be fixed by the court, not by the 
elerk or by the officer.*® 

Family meeting. Under the Louisiana statute,°? 
where minors are plaintiffs in the partition action, 
the judge cannot fix the terms of the sale without 
the advice of a family meeting;°* where, however, 
minors are defendants the court may, in the absence 
of a family meeting, order the sale to be made for 
eash;°° but, if the judge does not fix the terms of 
sale and does not ¢all a family meeting to do so, the 
sale should be set aside.°® Where the sale has pro- 
ceeded without the advice of a family meeting and 
terms are fixed in violation of the statute, the family 
meeting may subsequently cure the defect by approv- 
ing and ratifying the terms upon which the sale was 
made.®1 
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[470C lJ.) o29 
[§ 686] 2. Upset Price. A statutory provision 
that the court shall fix an upset price on the order 
of sale®? is mandatory.®*? In the absence of statute 
it has been held that the court has power to do so,°* 
but it has also been held that the power does not 
exist in the absence of consent of the parties.®° 

[§ 687] 3. Cash or Credit. Under a statute per- 
mitting the court to direct the sale to be for cash or 
upon such terms as may be deemed fit,°® the court 
should order the sale to be made for cash where the 
case does not disclose any necessity for making the 
sale on credit.°7 Nor can the sale be made on credit 
in the absence of a provision therefor in the order 
of sale.68 Adult heirs may have an absolute right to 
demand a sale for cash of their shares of common 
property.®® 

Rights of minor codwners.7° Where the evidence 
shows that the property is of great value and that a 
minor has an interest therein, the terms of sale 
should not require payment of the entire purchase 
money in cash, but an option for such reasonable 
credit should be granted as will increase the number 
of prospective bidders beyond those who are par- 
ties to the action or who are able to pay cash.*? In 
Louisiana, where minors are defendants to the parti- 
tion suit and no family meeting has been ealled,*? 
the court may order the sale to be made for cash 
in so far as the minor’s interests are affected;‘*® and, 
in such ease, the court cannot order a sale upon terms 
of credit,’* but if the sale is made on those terms and 
under such circumstances, it may be approved and 
ratified by a family meeting subsequently ecalled.*® 

Rights of judgment creditors. A judgment cred- 
itor of one of the cotenants has no right, merely be- 
cause he 1s a judgment creditor, to have the partition 
sale made for cash.*® ; 

Requiring cash deposit as prerequisite to bid. In 
the absence of any statutory authorization, the court 
has no power in its order of sale to require a deposit 
of a certain amount in cash as a condition precedent 
to the right to bid.** 

[§ 688] 4. Free from, or Subject to, Encum- 
brances. The court must take the land as it finds 
it and, in the absence of a statute otherwise provid- 
ing,** order it sold subject to encumbrances or fixed 


45. Kiefer Drug Co. v. De Lay, | 154. See infra § 687. purpose stated devolved upon those 
63 eind- <A. 639, 21/5" NBM 72. 60. Gernon v. Bestick, 15 La. Ann. | by whom they are represented, in de- 

46. Cook v. De Lay, 64 Ind. A. 703, | 697. fault of whose action in the prem- 
115 NE 377; Kiefer Drug Co. v. De 61. Richardson v. Richardson, 52.| ises the court was authorized to or- 
Lay, 63 Ind. A. 639, 115 NE 71. La, Ann. 1402, 27 S 890. der the sale to be made for cash.” 

47. See cases supra note 46. 62. See statutory provisions. Jacobs v. Jacobs, supra. 

48. Owen v. State, 25 Ind. 107. 63. Mansfield v. Wallace, 217 Ill. 74. Morgan’s Succ., 12 La. Ann. 
bie See Limitations of Actions § eae 75 NE 682; Knapp v. Gass, 63 | 153. 

Fi Wl. 492 j i FS 

[a] In Indiana the period is twen- 64. New Orleans v. Howard, 160 m5. Hichardson (Vv. Michavdsons 02 


La. Ann. 1402, 27 S 890. 


ty years. Owen v. State, 25 Ind. 107| Fed. 393, 87 CCA 345. € * 
(the shorter limitation period gov- 65. Schmitt v. Weber, 60 Misc. ti oe Xe eek 35'S. C. Ha. 5. 
erning in the case of public officers | 361, 113 NYS 449. SG eee Vic urdeman, 311 Mo. 
not applying to partition sales). 66. See statutory provisions. 64, 277 SW 571. rh 

50. See statutory provisions. 67. Saunders v. Saunders, (Tex. 78. See statutory provisions. 

51. Ferguson v. State, 90 Ind. 38.| Civ. A.) 62 SW 797. {a] In New York (1) under a 

52. See statutory provisions. 68. Giglio v. Giglio, 159 La. 46, | Statute providing for a partition sale 

53. Knapp v. Gass, 63 Ill. 492. 105 S 95; Eshelman v. Witmer, 2] of property free from the lien of all 

54. Johnson v. Aleshire, 130 App. | Watts (Pa.) 263. debts and for the payment of such 
Dirvag S111 4INEY Ss: “S918 69. See Dickson v. Dickson, 33 La. | debts out of the proceeds of the sale, 

55. See Johnson v. Aleshire, su-|Ann. 1370 (Civ. Code art 1342). the court may order a partition sale 
pra (order affirmed requiring hold- 70. Family meeting see supra §|of the property free from the lien 
ers of conflicting claims to be made | 685. of all debts, and under such order 
parties based however on the ground 71. Warrington y. Chester, 294 |the sale must be made by the offi- 
that the settlement .of conflicting | Ill. 524, 128 NE 549. cer free from the lien of unpaid taxes 
claims was necessary before the 72. See supra § 685. and assessments. Becker v. Mueh- 
rights of the parties to the suit 73. Amite Bank, etc., Co. v. Single- | lig, 221 App. Div. 512, 224 NYS 705 


could be determined). 


ton, 135 La. 185, 65 S 102; 


Jacobs v. | [aff 248 N. Y. 543 mem, 162 NE 518 


56. McLain v. Van Winkle, 46 Ill. | Jacobs, 126 La. 365, 368, 52 S 543. mem]. (2) But such an order should 
406. “Tt is said that a family meeting} not be made where the partition 
57. See statutory provisions. See | should have been convened to fix the] sale includes several tracts of land, 
also supra § 141. terms of the sale as to the interests | some of which are burdened with 
Fix v. Koepke, 44 La. Ann,|of the minors; but the minors are|liens in excess of their sales value, 


58. 
745, 11 S 39. 
59. Shaffet v. Jackson, 14 La. Ann. 
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defendants, 1 
convene a family 


é 


and the 


obligation to 
meeting for the 


necessitating their discharge out of 
the proceeds of the sales of other 
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charges thereon existing at the time the partition 
suit was commenced.’® An order of sale of a de- 
ceased’s estate cannot subject the property to encum- 
brances placed by the heirs on their shares subse- 
quent to the death of their ancestor.6° A judgment 
cutting off the holder of a usufruct, under the civil 
law, on an undivided:share of the property sold at 
partition sale and substituting a cash payment there- 
for, is erroneous,*+ but the judgment stands if not 
appealed from.*? 

Mortgages. In the absence of contrary statutory 
provisions, a partition sale of property will pass title 
to the property subject to any mortgage existing 
against the entire property.°* <A statute, permitting 
a sale free from a mortgage encumbrance upon sep- 
arate undivided interests of a coowner by making 
such owner party to the suit and by paying such 
mortgage out of the proceeds,** does not authorize 
the court to order a sale free from the encumbrance 
of a mortgage covering the entire property.®> An 
order for sale which recites mortgages on the prop- 
erty but does not direct whether the land shall be 
sold free from, or subject to, encumbrances, will be 
construed as ordering the sale subject to an encum- 
brance when it appears. that the holder of the encum- 
brance was not a party to the partition suit.*® 

Dower and homestead. If the owners of home- 
stead and dower rights do not release their interests 
or if the other codwners, or any of them, object to 
contributing their share of the amount necessary to 
secure such release, the court order for the partition 
sale of land of an intestate descending to his widow 
and heirs must direct a sale subject to homestead’? 
and dower rights.°* But to secure the full market 
value of the land at the sale, the decree should pro- 
vide for an appraisement of the value of dower rights 
before the sale is had, the dower rights becoming con- 
summate on the death of the husband.*® If the hus- 
band is still living, the order of sale must provide 
that the land be sold subject to the wife’s inchoate 
right of dower,®° but in such ease it is not necessary 
that the decree should provide for an ascertainment 


tracts. Leahy v. Leahy, 116 Misc. 
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of the value of the inchoate right.°! In states, re- 
ducing the husband’s curtesy estate to the nature and 
extent of the wife’s dower, and calling it “dower,”®? 
the decree of a partition sale of property of husband 
and wife after her death must order the sale to be 
made subject to his homestead and dower rights if 
the husband does not consent to their release. 93 Nor 
does the fact that a mortgage signed in her lifetime 
by the husband and wife contained a release of dower 
and homestead operate as such consent to a release in 
the partition suit.** 

Leases. An order of sale of property in posses- 
sion of lessees under valid leases properly directs its 
sale subject to the leases.°®> “Even though the order 
of sale fails to mention an existing lease, the offi- 
cer may properly, and should, direct that the sale be 
made subject thereto.°® 

Life estates. Under statutes proyiding that, if 
there is an estate for life in the land, a partition sale 
of the land may be made subject to the life estate,°* 
the rule is that, unless, in the judgment of the court, 
a due regard for the interest of all the parties re- 
quires the life estate to be included, the sale will be 
made subject to the life estate.°* A sale of the en- 
tire property including the life estate will not be or- 
dered against the protest of the life tenant, merely 
because the cotenants in remainder might receive 
more for their shares if the property were sold un- 
der those terms.®? On the other hand, the life ten- 
ant cannot prevent the partition sale of the estate 
in remainder. 

[§ 689] F. Time of Sale—1. In General. Where, 
under the statute, the court is given discretion with- 
out restriction in fixing the time for a partition sale,” 
it may properly set the sale for the first day of the 
next regular term of a particular court‘named.2 A 
statute requiring partition sale “on some day during 
the term” of court,* requires the sale to be made on 
some day when the court is actually in session.° 

[§ 690] 2. Postponement. A sale may be post- 
poned by the court in order that it may be made more 
advantageously,® as where it may be made under a 


330, 189 NYS 897. 


79. Ind.—Brown v. Owen, (A.) 163 
NE 600. 

La.—Gilmore’s Suce., 166 La. 433, 
117 S 452. 

N. J.—Becker v. Carey, (Ch.) 36 
A 770. 

N. Y.—Sebring v. Mersereau, 9 
Cow. 344 


Va.—Adkins v. Adkins, 117 Va. 
85 SH 490. 

See also supra §§ 532-536. 

[a] Where an enforceable option 
to purchase the property (1) exists, 
the order of sale must provide for 
a sale subject to the option. Gil- 
more's, -succ,, 166 La. 433; 41708 
452. (2) But an order to that ef- 
fect is construed as a sale free of 
such encumbrance as soon as the 
optionee has exercised his option and 
taken over the legal title to his share. 
McLear v. Balmat, 238 N. Y. 614, 
144 NE 914. 

{[b] Burial rights.—A. statute, au- 
thorizing a partition sale free from 
existing encumbrances, does not au- 
thorize an order of sale of a burial 
lot free from rights of burial there- 
in without the consent of the owners 
of such rights. Clarke v. Keating, 
102 Mise. 361, 169 NYS 24 [mod on 
other grounds 183 App. Div. 212, 170 
NYS 187]. 

{[c] Mineral rights reserved.— 
Where an interest in coal and min- 
eral rights in a part of the land had 


445, 


been reserved at some previous time, 89. Grote v. Grote, 275 Ill. 206, 

an order for a partition sale of the |113 NE 967. 

property should direct that it be 90. Ragland Coal, Co. v. Spencer, 

made subject to the rights reserved.| 91 W. Va. 631, 114 SE 153. 

Adkins v. Adkins, 117 Va. 445, 85 91. Ragland Coal Co. v. Spencer, 

SE 490. supra 

'{dj Subsequent judgment is not 92. See Curtesy § 2. 

such an encumbrance. Brown vy. 93. Joest v. Adel, 209 Ill. 432, 70 

Owen, (ind. A.) 163 NE 600. NE 638. 

80. Steel’s App., 86 Pa. 222. See 94. Joest v. Adel, supra. 

also supra § 531. 95. Woodworth v. Campbell, 5 
81. Barbarich v. Meyer, 154 La.| Paige (N. Y.) 518; Peterman v. 

325, 97 S 459. Kingsley, 140 Wis. 666, 123 NW 1387, 
82. Barbarich v. Meyer, supra. ee AmSR 1107. See also infra § 947. 
83. See infra § 945. i Ke a erage Husbands, 134 Ky. 
oy Aad an Seana ae doorewell A 97. See statutory provisions. See 


statute, is for a sale free from the 
mortgage encumbrance upon an in- 
terest of one of the owners and that 
the proceeds of the sale be paid into 
the court for its further disposition 
with reference thereto (Fouty v. 
Morrison, -73 Ind. 333), <2) such an 
order being construed as making pro- 
vision for the payment of such mort- 
gage out of the proceeds (Fouty v. 
Morrison, supra). 

85. Becker v. Carey, (N. J. Ch.) 
36 A 770. 

86. Langlotz Vi) MOGAVOrsO.n (Nias. 
Ch.) 140 A 229. 

87. Grote v. Grote, 275 Ill. 206, 
113 NE 967. See also supra § 5387. 

88. Grote v. Grote, supra; Fight 
v. Holt, 80 Ill. 84; Moody v. West, 
12 Ind. 399; Steel’s App., 86 Pa. 222. 
See also supra § 536. 


also supra § 567. 
98. Heintz v. Wilhelm, 151 Minn. 
195, 186 NW 305. 


99. Heintz v. Wilhelm, supra. 


1. Hilliard v. Scoville, 52) Tl. 449. 
2. See statutory provisions. 
3.. Palmer v. Husbands, 134 Ky. 


119 SW 762. 

4 See statutory provisions. 

5. Davidson v. I. M. Davidson Real 
BWStsrnetc., © Coz29226 Mo. 1, 125 Sw 
1143, 136 AmSR 615. 

[a] During ‘adjourhment.—A sale 
made on a day when the court is not 
sitting is void under a statute re- 
quiring it to be made “during the 
term of . . court.” Davidson 
v. I. M. Davidson Real Est., ete., Co., 
ate Mo. 1, 125 SW 11438, 136 AmSR 

6. Harwood vy. Kirby, 1 Paige (N. 
Y.) 469. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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law recently enacted and soon to go into operation.* 
A pending appeal by a bankrupt from a judgment 
finding the trustee in bankruptcy entitled to the 
bankrupt’s undivided interest in property is not 
ground for postponing the partition sale of the prop- 
erty ordered in a suit brought by the trustee.® 

[§ 691] 3. Failure To Sell at Appointed Time; 
Renewal of Order. If the order of sale directs that 
it be held at a certain term of court,® and the officer 
fails to sell at the time directed, he has no power to 
sell at a subsequent term without a renewal of the 
order.t° On the other hand, if the order fixes no 
particular term for the sale, the renewal order is not 
necessary.1t 

[§ 692] G. Place of Sale. Under a statute pro- 
viding for partition of lands in several counties!” 
and giving the court in any one of the counties ju- 
risdiction to partition the land in all,t® but making 
no provision as to the place where the sale is to be 
had,!* the sale may be had in the county where suit 
is brought.1° And a sale, in accordance with the 
terms of a consent decree, in one of the counties 
where the land lies is valid.1® <A statute providing 
that partition sales in probate proceedings shall fol- 
low the statutory provisions as probate sales for 
payment of debts in several enumerated details, but 
making no mention of place of sale,‘* does not re- 
quire a partition sale to follow the provisions gov- 
erning sales for payment of debts in this respect.1® 

[§ 693] H. Mode and Conduct of Sale—1. In Gen- 
eral. The sale must be properly and fairly made.+® 

Compliance with order of sale. The officer in mak- 
ing the sale must conform to the directions of the 
order under which he is acting.2° The officer can 
sell only such parcels of land as are directed to be 
sold in the decree,” although other tracts are named 


7, Warwood v. Kirby, supra. Mo.—Waegner 


PARTITION 


v. Phillips, 


[47 C.J.] 531 


in the petition.2? An order to sell the land deseribed °, 
in the petition for partition directed to trustees un- 
der a will and executed by them cannot be relied on 
by the trustees as authority in a second sale to dis- 
pose of other lands of the testator not included in 
the petition for partition.2* Nor can the second sale 
in excess of the authority granted by the order of 
sale be validated by the court’s ratifying the acts of 
the trustee.?4 

Discretion of officer.2> The officer acts as the 
legally constituted agent of plaintiffs and defendants 
in the partition suit,?® and whatever discretion he 
may have in the conduct of the sale must be fairly 
and impartially exercised for the benefit of all con- 
cerned.?7 If the officer exercises his discretion in 
favor of one of the parties, the party benefited has 
no ground for complaint.*° 

Sale of land and improvements separately. Where 
there are improvements owned exclusively as the 
personal property of one of the tenants, the impreve- 
ments cannot be included in the sale on the petition 
of the tenant who owned them if another tenant ob- 
jects ;*° the land only can be sold.®° 

Sale of land and minerals separately. The sale 
should include the entire tract of land to be parti- 
tioned without regard to any severance of the min- 
eral estate which may have been made by some of 
the cotenants without the consent or ratification of 
others.*? : 

Sale of land and timber separately. While the 
court has power to order a sale of land and timber 
separately at the partition sale,*? it may sell the land 
with the timber thereon in a single parcel if it con- 
siders that the best method of realizing the full val- 


- ue of the property.*? 


Sale of individual interest. Under a statute pro- 


51 Mo. 28. Vaughn v. Newman, 221 IIl. 


[a] Free of  encumbrances.—|117; Wooton v. Hinkle, 20 Mo. 290. | 576, 77 NE 1106, 112 AmSR 203. 

_ Where the existing law making it N. Y.—Johnstone v. O’Connor, 162 [a] Cash deposit:—Where a sale 
impossible to sell free of liens and] N. Y. 639, 57 NE 1113. was made on cash terms and the pur- 
encumbrances is'amended to give the _Oh.—English_ v. Monypeny, 6 Oh. |chaser failed to make the cash pay- 
court that power, a sale may be post- | Cir. Ct. 554, 3 Oh. Cir. Dec. 582. ment and at a resale the same pur- 
poned until the new law goes into Tenn.—Rogers v. Rogers, (Ch. A.) | chaser again purchased the land for 


operation, it appearing that a sale 
free of encumbrances can be made 
more advantageously than a sale sub- 
ject. thereto. Harwood v. Kirby, 1 
Paige (N. Y.) 469. 

8. Schoonover v. 150 
Cal. 734, 89 P 1108. 

9. See supra § 689. 


Birnbaum, 


10. Carson v. Hughes, 90 Mo. 173, 
2 SW 127; Hughes v. Hughes, 72 Mo. 
136. 


11. Cain v. Courter, (Mo.) 215:SW 
LT. \ 

12. See supra § 161. 

13. See supra § 220. 

14. See statutory provisions. 

15. Morris v. Judge Wayne Cir. 
Ct., 130 Mich. 336, 89 NW 963. 

16. Connor v. McCoy, 83 S.C. 165, 
65 SE 257. 
17. See statutory provisions. 


18. Calloway v. Kirkland, 57 Ala. 
476. 
[a] County of administration.—A 


partition sale is not void because 
made at the courthouse of the coun- 
ty in which administration was 
granted instead of at the courthouse 
door of the county in which the lands 
were situated, as provided by stat- 
ute for the sale of lands for the pay- 
ment of debts, such statute being con- 
strued not to apply to partition sales 
in this respect. Calloway v. Kirk- 
land, 57 Ala. 476. : 

19. Ill.—Crist v. McCoy, 287 Ill. 
641, 122 NE 857; Mansfield v. Wal- 
lace, 217 Ill. 610, 75 NE 682. 

Iowa.—Fleming vy. Hutchinson, 36 
Iowa 519. , 

Md.—Hopper v. Hopper, 79 Md. 
400, 29 A 611. 


Ps 


s 


42 SW 70. 

W. Va.—Thompson v. Buffalo Land, 
ete., Co., 77 W. Va. 782, 88 SE 1040. 

{a] Failure to hear cry.—A _ sale 
may be held to have been fairly and 
properly conducted notwithstanding 
the failure of one present and intend- 
ing to bid to hear the announcement 
if the weight of the evidence is to 
the effect that the sale was regularly 
cried in a sufficiently loud tone for 
all parties present to have heard the 
announcement of the crier. Crist v. 
McCoy, 287 Ill. 641, 122 NE 857. 

Disapproval of sale see infra § 760. 

Setting aside sale see infra § 764. 

20. Hickenbotham v. Blackledge, 
54 Ill. 316; Craig v. Smith, 84 N. J. 
Eq. 593, 95 A 194; Becker v. Muehlig, 
221 App. Div. 512, 224 NYS 705 [aff 
248 N. Y. 543 mem, 162 NE 518 mem]; 
Murphy v. Bedford, 35 LegInt (Pa.) 
262. See Burnham y. Hitt, 143 Mo. 
414, 45 SW 368 (recognizing rule). 

21. Hickenbotham v. Blackledge, 
54 Ill. 316; Burnham v. Hitt, 143 Mo. 
414, 45 SW 368. 

[al Any sale of land not included 
in the decree is without authority 
of law and no title to such land pass- 
es by the sale and_ sheriff’s deed. 


Burnham v. Hitt, 143 Mo. 414, 45 
SW 368. 

22. Hickenbotham v. Blackledge, 
supra. 

23. Shriver v. Lynn, 2 How. (U. 
$))435 12. LL. eds 172. 

24. Shriver v. Lynn, supra. 

25. In accepting or rejecting bids 


see infra § 705. 
26. See supra § 684. 
27. Gore v. Burdette, 
889, 162 SW 321. 


175° ‘Mo. A, 


nine thousand five hundred dollars, 
he cannot complain on the ground 
that at the second sale the officer 
required a deposit of one thousand 
dollars in cash. Vaughn v. Newman, 
ae Ill. 576, 77 NE 1106, 112 AmSR 

[b] Crops reserved.—Where a ten- 
ant in common planted crops after 
a decree for sale in partition, and a 
few days before the sale, and at the 
sale the master reserved one half of 
the crops for such tenant, the ten- 
ant cannot complain as the master 
might have included all of the crops 
A Bae the Seals the land. Vaughn 
Vie ewman, DO S67 ieNUBY 
112 AmSR 203. tee 

29. White v. Lefoldt, 78 Miss. 173, 
175, 28 S 818. 

“We know no statute, nor common 
law principle, nor adjudication in law 
or equity, nor sound reason which 
would, by any stretch, authorize or 
justify a court of equity, without 
express consent of the parties, in in- 
cluding in a decree of sale for par- 
tition of property owned in common 
other property owned exclusively by, 
one of the parties. Partition of land 
must be between ‘joint tenants, ten- 
ants in common, or  coparceners’ 
(code 1892, § 3097); and so of per- 
sonalty (Id. §§ 3120, 3121).” White 
v. Lefoldt, supra. 

30. White v. Lefoldt, supra. 

31. Young v. Young, 307 Mo. 218, 
270 SW 653, 39 ALR 734. 

32. Rivers v. Atlantic Coast Lum- 
ber Corp., 81 S. C. 492, 62 SH 855. 

33. Rivers v. Atlantic Coast Lum- 
ber Corp., supra, 
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viding for the sale of “real estate or any interest 
therein, owned by one or more persons either of 
whom is an infant or a nonresident of the state,’’?* 
the interest of a coowner cannot be sold separately.?5 
A statute, which provides for the sale of a part of the 
land and an allotment of the residue,*® has reference 
to a sale and allotment where there is a division of 
the proceeds of the sale and of the land among all 
the parties in interest,** and does not authorize a sale 
of the interest of an individual coowner as prelimi- 
nary to a partition in kind.** There is no error in 
the refusal of the officer to permit an opportunity 
for bids upon the purparts where the statute under 
which the proceedings are had contains no provision 
for bidding on purparts.*® 

[§ 694] 2. Public or Private Sale. Where the 
statute requires partition sales to be made by publie 
auction to the highest bidder,*® a private sale can- 
not be had,*! and an order directing in the alterna- 
tive that the property be sold at public or private 
sale is erroneous.*” But where the statute permits 
it,+® the court may properly order the property to be 
sold at private sale,t* subject to its approval.*® 
Where the statute conditions the power to sell at 
private sale upon compliance with certain statutory 


requirements,*® the statutory procedure must be fol-. 


lowed.** 

Private sale after withdrawal from public sale.*® 
Where, under the provisions of the statute and the 
terms of the order of sale, the officer is given a dis- 
cretion to sell at public or private sale,*® he may 
withdraw the property after it has been offered at 
public sale if, in his judgment, the bids received 


34. See statutory provisions. 


35. Carpenter v. Moorelock, 151 


PARTITION 


them for sale separately, 
cannot be sustained in the absence of 
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therefor are inadequate, and may thereafter sell the 
property at private sale.°° 

[§ 695] 8. Sale in Parcels or in Gross. Subject 
to statutory restrictions,®! where the property con- 
sists of several parcels that may be sold separate- 
ly®? notwithstanding the petition alleges indivisibil- 
ity,°® the sale should be in gross if that method will 
bring the most money*‘ or in pareels if a better bar- 
gain can be obtained in that way,°° taking into con- 
sideration the expressed wishes of the one having the 
principal interest in the property,°® the nature and 
location of the property,®* and the way in which it 
is being used when the partition is sought.°® The 
court may direct that the lands shall both be offered 
in parcels and en masse and that the best bid be ac- 
cepted.°® Where parcels have been separately ap- 
praised, the officer should sell them-separately un- 
less the order of sale otherwise directs.°° Where the 
statute authorizes the subdivision of>a single parcel 
of land and the sale of the subdivisions separately 
upon proof that a larger amount could be secured in 
that way,° the court has no power to subdivide and 
order a sale on that basis merely upon his own view 
of the premises but without the necessary proof to 
support that procedure.°? Where, because of its 
peculiar nature, the value of a property depends up- 
on its being kept intact, it must be sold as an entire- 
ty;°*° some kinds of property are presumed to be 
indivisible until the contrary is shown,** and the sale 
of such property as an entirety is proper in the ab- 
sence of proof in rebuttal.°® 

Who may object. <A purchaser cannot object that 
only one parcel of a larger tract was sold, where all 


Ky. 506, 152 SW 575. 

[a] Reason for rule.—‘“The stat- 
ute is not fairly susceptible of the 
construction that would authorize the 
eourt on the petition of one joint 
owner to sell the undivided interest 
of the other joint owner leaving the 
interest of the petitioner undisturbed 
by the sale. It is apparent that, if 
this were allowable, the sale of the 
interest ordered to be sold would 
many times be at a _ sacrifice, and 
great injustice would be done to the 
owner of the interest sold.” Car- 
penter v. Moorelock, 151 Ky. 506, 152 
SW 575, 578. 

36. See statutory provisions. 

387. Roberts v. Hagan, 121 Va. 573, 
93 SE 619. 


38.. Roberts v. Hagan, supra. 

39. Hanna v. Clark, 204 Pa. 149, 
53 A 758. 

40. See statutory provisions. 

41. Blackwell v. McLean, 9 Wash. 


30, 387 (P1317: 

42. Blackwell v. McLean, supra. 
See statutory provisions. 
Ryder vy. Oates, 173 N. C. 569, 
92 SE 508; Thompson v. Rospig- 
Tosi, Low IN. C:145, 7 SEpiat3sc. Con- 
rad .v. Muller, 98 Va. 16, 34 SE 893. 

45. Conrad v. Fuller, supra. 

46. See statutory provisions. 

47. Bruhn v. Firemen’s’. Bldg. 
Assoc., 42 La. Ann. 481, 7 S 556 (ap- 
praisement, fixing of terms by family 
meeting, homologation by the court). 

48. Withdrawal of property from 
public sale generally see infra § 709. 

49. See statutory provisions. 

50. Duncan v. Hiss, 141 Md. 605, 
119 A 455. 


51. See statutory provisions. 
[a] In [Illinois (1) by force of 
statute, it is the duty of the officer 


to offer the par eels for sale separate- 
ly, if it is possible to do so, before 
any different disposition of them is 
made. Bowen v. Bowen, 265 Ill. 638, 
LOTS INE 29 5 C2 Le the parcels are 
sold en masse without first offering 


proof that the amount received was 
larger than could have been realized 
from separate sales. Meeker. v. 
Evans, 25 Til. '322. (3) The parcels 
may be sold en masse after offering 
each separately where a_ larger 
amount than the aggregate of the 
separate bids is secured in that way. 
Osmond v. Evans, 269.Ill. 278, 282, 
110 NE 16; Ward v. Ward, 174 Ill. 
432, 51 NE 806. (4) “The purpose of 
a partition sale, when the land can- 
not be partitioned, is to sell all of 
the property at the highest price 
possible. It would be of little use to 
the parties interested to sell one or 
two of these tracts alone, even 
though they were sold for a higher 
price, if the other tracts could not 
be sold at all unless in conjunction 
with the home place. It has been re- 
peatedly held by this court that in 
partition sales the land must be first 
offered in separate tracts, but it is 
also the settled rule that if the prop- 
erty cannot be sold to the best ad- 
vantage in separate tracts then it 
should be offered in other combina- 
tions and sold in such a way as to 
bring the best results, taking all the 
property together.”’ Osmond Vv. 
Evans, supra. 

{b] Im Louisiana (1) under a con- 
stitutional provision that ‘‘all lands 
sold in pursuance of decrees of courts 
shall be divided into tracts of from 
ten to fifty acres,” land must be di- 
vided into tracts of the designated 
size for the purpose of partition sale. 
Loyd v. Loyd, 23 La. Ann. 231 (not 
less than ten or more than _ fifty 
acres). (2) And, as so divided, tne 
lands must be sold as separate tracts. 
Borde v. Erskine, 33 La. Ann. 873. 
(3) Where land was divided into 
tracts. as required by the constitu- 
tion, but an option was granted to 
the purchaser of the first tract to 
take the other tracts at the same bid, 
the sale was in violation of the con- 
stitution. Borde v. Prskine, supra. 


the sale vans Bronger v. Hoover, 12 KyL 
53. Bronger v. Hoover, supra. 
54 See cases infra notes 63-65. 


ee See cases infra notes 61, 62. 
Walken vi Killian, 6255S.) -C: 
4830 "40 SE 887. 

57. New Orleans vy. Howard, 160 
Fed. 398, 87 CCA 345; Patterson v. 
Gray,7.3 )ikyl 250) 1, Ky Op. 226: 
Sorat v. Williams, 161 La. 909, 109 


[a]. Bven a single tract of land 
should be divided and sold in par- 
cels where, obviously from the sit- 
uation and location of the land, it 
can be sold most »advantageously 
that way. Grouchy y. Williams, 161 
La. 909, 109 S 545. 

58. Kiernan v. Lynch, 112 La. 555, 
36 S 588; Underhill v. Underhill, 4 
NYSt 858 [aff 113 N. Y. 666 mem, 21 
NE 1115 mem]. 

[a] Farm.—Land used as a farm, 
and not yet marketable for building 
lots, is properly ordered sold en 
masse aS a farm. Underhill v. Un- 
derhill, 4 NYSt 858 [aff 113 N. Y. 666 
mem, 21 NE 1115 mem]. 

59. Howell vy. Howell, 159 Ga. 603. 
126 SE 374. 


aoa Gernon v. Bestick, 15 La. Ann. 
61. See statutory provisions. 


62. McCamman y. Dayis, 162 Mich. 
435, 127 NW 329. 

63. New Orleans v. Howard, 160 
Fed. 393, 87 CCA 345. 

[a] «A waterworks plant can only 
be conducted as a system complete 
in itself. Its value would be les- 
sened, if not destroyéd, should.it be 
sold in parcels, and if a parcel pur- 
chaser should be found, say, for the 
standpipe, he would hardly be able 
to justify his investment, with the 
mains and laterals running to other 
bidders.’ New Orleans v. Howard, 
160 Fed. 3938, 398, 87 CCA 345. 

64. Patterson Vv. Gray, 3 KyL 251, 
Li KyO pe 22216) 

65. Patterson v. Gray, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 695-701] 


‘whose interests could be affected thereby consent 
thereto.°* An owner whose undivided interest 1s en- 
cumbered by liens to its full value cannot object to a 
sale of a parcel instead of the whole property where 
the sale was made to the other coowner.®* Nor can 
coowners of parcels object to a sale en masse on the 
ground that the lienholders’ shares of the proceeds 
could not be properly determined, where only the lien- 
holders’ interests are affected thereby.°& But where 
it is shown that payment in full of all liens out of 
the proceeds of a sale of the whole results in favor- 
ing some codwners at the expense of others, then the 
owners prejudiced thereby may object.®° 

[§ 696] I. Who May Purchase?°—1. In General. 
No person can become a purchaser at a partition sale 
who has a duty to perform in reference thereto which 
is inconsistent with the charaeter of purchaser or 
who is so connected with the sale that his individual 
interest as a purchaser might be inconsistent with his 
duty.*t A sale cannot be made to one who has no 
legal existence on the day of sale.*? 

[§ 697] 2. Judge Ordering Sale. Although there 
is some authority to the econtrary,’* it has been held 
that the judge ordering a partition sale cannot pur- 
chase the land on his own account,‘+ even though he 
refuses to act in the later proceedings to confirm the 
aalet 

[§ 698] 3. Person Conducting Sale. The person 
who conducts the sale may not purchase at his own 
sale.7° 

[§ 699] 4. Cotenants or Parties.77 A cotenant 
may purchase the entire property at the partition 
sale,*® even though he had previously mortgaged his 
interest and had failed to defend in foreclosure pro- 
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Baker v. Weaks, supra. 


Tuttle v. Tuttle, 146 N. C. 484, 59 SE | Tl. 


[47 C.J.] 533 


ceedings.*® 

As agent for the other coowners a cotenant may 
bid in the property at the sale and then make a con- 
veyance of the property as attorney in fact in their 
behalf to third persons to whom his bid has been as- 
signed.®° 

[§ 700] 5. Agent or Attorney on Own Account.** 
A coowner who acts as attorney for the other co- 
owners may purchase the property at partition sale 
on his own account*? if he does so fairly and without 
fraud,*? and another codwner loses his right to ob- 
ject to the sale on the latter ground if later, under 
the advice of independent counsel, he elects to ac- 
cept the benefits of the sale.84 An attorney who is 
not a codwner, but who represents one who is, may 
purchase on his own account, if the owner he rep- 
resents does not object;*° the others cannot ob- 
ject;*® but where the client occupies a fiduciary re- 
lation to the other coowners, the attorney also is 
burdened with the same trust obligations and cannot 
purchase with or without his client’s consent.2* A 


_ member of a family meeting, who also is agent for a 


codwner, may purchase the property on his own ac- 
count,** it appearing that he was not such agent at 
the time of the family meeting.*® 

[§ 701] 6. Executor or Administrator. In anal- 
ogy to rules elsewhere stated,°® an executor or ad- 
ministrator may purchase at a partition sale, assum- 
ing that he seeks no advantage by virtue of his offi- 
cial relation to the property,®+ especially where he is 
an owner of an interest in the property in his own 
right.°? A statute prohibiting a purchase by an ad- 
ministrator at a sale of his intestate’s real property 
to pay his debts®? does not operate to bar him as a 


guardian of coowner see infra §§ 702, 
90 Ark. | 703. 
107 


See en Oem hs v. Frew, 
Ky.—Hosch Vv. Hosch, sity. Tsai; 


(holding that 


66. Friedrich v. Friedrich, 111 La. 75. 
Zo. 00'S Sil. 76. Fleming v. Cardwell, 
67. Connell v. Wilhelm, 36 W. Va. | 500, 119.SW. 654, 134 AmSR 40. 
598, 15 SE’ 245. 
68. Ward v. Ward, 174 Ill. 432, 51) 1008, 125 AmSR 481 
NE 806. - 


69. Leahy v. Leahy, 116 Misc. 330, 
189 NYS 897. 


At Generally see Judicial Sales § 
71. See cases infra §§ 697-703. 
72. Davidson v. I. M.» Davidson 


Real Hst., ete., Co., 226 Mo. 1, 125 SW 
1143, 136 AmSR 615. 

[a] A corporation having no legal 
existence on the day of sale cannot 
be a purchaser. Davidson v. I. M. 
Davidson Real Hst., etc., Co., 226 Mo. 
1, 34, 125 SW 1143, 136 AmSR 615 
(“Of course, the promoters of de- 
fendant might have had some one 
bid the property in, and afterwards 
transfer the bid to the corporation 
when it came into existence, and had 
the deed made to the corporation, but 
this was not done’’). ; 
Thompson v. Buffalo Land, 
etc., Co., 77 W. Va. 782, 88 SE 1040 
(the fact that the judge having no 
interest in decreeing a partition sale 
of land becomes a purchaser at the 
sale does not require that the decree 


be set aside if the sale is fairly 
made and confirmed by another 
judge). 


74. Baker v. Weaks, 178 Ky. 515, 
199 SW. .538, WRAL918C152; 

[a] “The principal, upon which 
the above doctrine is asserted, is, that 
the judge, who orders, conducts or 
confirms a judicial sale, is an agent 
designated by law, or in other words 
a trustee, for the purpose of effect- 
ing the sale of an infant’s real es- 
tate, and when the general doctrine of 
agency or trusteeship is applied to 
him, that it renders him incapable 
of purchasing the property, which is 
by law confided to his discretion as 
to whether a sale of it shall be 
-made.” Baker v. Weaks, 178 K 
515, 521, 199 SW 58, LRA1918C 152. 

a 


$ 


a vendee of the purchaser at the sale 
was chargeable with knowledge of 
the fraud practiced by a cotenant 
who, acting as agent for other coten- 
ants, instituted the partition action, 
had himself appointed as commission- 
er, and sold to a confederate at an 
inadequate price). 

[a] Reason for rule.—‘‘The duties 
of the commissioners are more than 


evidentiary. They act in an advisory | 


capacity tothe court. . . They 
have an Official duty to perform in 
ascertaining whether the lands are 
susceptible of division in kind with- 
out great prejudice to the owners. 
Their official connection in respect to 
the matter gives them special oppor- 
tunities and advantages in regard to 
the lands not possessed by any one 
else not similarly situated. Et. is 
their duty to protect the interest of 
the owners, which, aS we have seen, 
is primarily a division of the land, 
and from the faithful discharge of 
this duty no personal interest should 
be permitted to withdraw them. In 
this conflict of interests the law in- 
terposes. To permit them to advise 
the court to order the lands sold, and 
then to become purchasers at the 
sale, would be to open the doors to 
concealed fraud. It might become a 
temptation to advise a sale when none 
was necessary. It is no answer to 
this to say that their advice is sub- 
ject to the approval of the court. If 
the court must weigh their testimony 
as it does that of witnesses, it is 
idle to say that they act in an ad- 
visory or Official capacity. Hence we 
think they have a duty to perform 
in relation to the property which is 
inconsistent with the character of 
purchaser on his individual account.” 
Fleming v. Cardwell, 90 Ark. 500, 
502, 119 SW 654, 134 AmSR 40. 

77. Party acting as trustee or 


205 SW_ 963. 
La.—Bayhi v. Bayhi, 35 La. Ann. 


527 

S. C.—Connor v. McCoy, 83 S. C. 
165, 65 SE 257. 

Tenn.—Davis v. Solari, 132 Tenn. 


225, 177 SW 939. 
Wash.—Williamson Inv. Co. v. Wil- 
liamson, 96 Wash. 529, 165 P’ 385. 
[a] Purchaser at tax or foreclo- 
sure sale has been distinguished from 
a purchaser at a partition sale in 


this respect. Davis v. Solari, 132 
Tenn. 225,177 SW 939. 
res Thompson v. Frew, 107 Ill. 


80. Cahill v. Cahill. 131 Misc. 99, 
226 NYS 199. 

81. Cotenant purchasing as agent 
see supra § 698. 

82. Johnstone vy. O’Connor, 21 App. 
Div. 77, 47 NYS 425 [aff 162 Ni Y. 
639 mem, 57 NE 1113 mem]. 

83. Mansfield v. Wallace, 217 Ill. 
610, 75 NE 682; Johnstone v. O’Con- 
nor, 21 App. Div. 77, 47 NYS 425 [aff 
162 N. Y. 689 mem, 57 NE 1113 mem]. 

84. Johnstone v. O’Connor, supra. 

85. Merritt v. Graves, 52 Wash. 
57, 100 P 164. 


86. Merritt v. Graves, supra. 
Ree Newcomb v. Brooks, 16 W. Va. 
88. Melcher v. New Orleans, ete., 


Ra Co. 134 Ga, 951, 64S) S63) 

89. Melcher v. New Orleans, etc., 
R.. 'Co., supra. 

90. See Executors 


and Adminis- 
trators § 738. ay tae 


91. Goellner vy. Goellner, (Mo. A.) 
178 SW 229; Rogers’ v. Rogers, 
(Tenn. Ch. A.) 42 SW 70. 
rte Porter v. Depeyster, 18 La. 

93. See statutory provisions. See 


ape Executors and Administrators § 


[47 C..] 


purchaser at a partition sale of the property.°* Nor 
does it bar the widow of the intestate who is also 
the administratrix;®® but if the widow alleges in 
her petition that the partition sale is sought by her 
as administratrix for the purpose of paying the debts 
of deceased and to make title to a prospective pur- 
chaser of the land, she cannot become a purchaser 
on her own account and claim the profits accruing 
from the resale but must necoUnt as trustee for bach 
profits to the heirs.°°® 

[§ 702] 7. Guardian. des statutes providing 
that a guardian of an infant shall not be an inter- 
ested party in the purchase of any real property be- 
ing the subject of suit except for the benefit of the 
infant,°* a guardian of an infant owner of an un- 
divided interest cannot purchase on his own ac- 
count,°*® or be interested in the purchase, at the par- 
tition sale, of land in which his ward has an undi- 
vided interest.°® Such statute is said by the court to 
be declaratory of the common law.? 

Guardian ad litem or next friend. Under a stat- 
ute prohibiting any guardian of any infant party in 
a partition suit to purchase the land except for the 
benefit of or in behalf of such infant and making a 
sale contrary to statute void,’ a guardian ad litem 
cannot be a purchaser on his own account at such« 
sale,® unless he is also in his own right a coowner of 
the property.* Nor can the next friend of an infant 
purchase land in which the infant has an interest at 
a partition sale instituted by the next friend,® but 
if the sale is made to the next friend for a price 
representing the reasonable value of the land, the 
sale is not void but voidable at the election of the 
infant.°® 
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§§ 701-705 


[§ 703] 8. Trustee. One codwner, who is also a 
trustee for the others, may purchase property at par- 
tition sale on his own account if he acts in good 
faith,’ and first obtains permission from the court 
to bid at the sale.* If he fails to obtain that permis- 
sion before the sale, he cannot purchase at the sale,® 
or have his title confirmed later by the court on the 
ground that he gave full and fair value for the land 
and was guilty of no fraud.!®° It has been held that 
the rule against such purchases is limited to cases 
where the individual interests of trustee and cestui 
que trust are in antagonism,?+ and that a trustee may 
be a purchaser where such antagonism does not ex- 
isteae 

[§ 704] J. Bids—1. In General. It is the duty of 
the officer to secure for the property the largest bid 
that he can,1* and he is not relieved of his duty by 
the court’s fixing an upset price.t* Has discretion. in 
accepting or rejecting bids?® is confined, however, to 
the bids as actually made and the rights and liabil- 
ities of bidders thereunder.+® 

Private bid. Under some statutest’ the court 
may authorize its commissioner to receive a private 
offer or bid for the land.*® 

[§ 705] 2. Acceptance of Bid.t® Any act of the 
court by which it indicates its decision to hold the 
bidder to responsibility under his bid constitutes an 
acceptance by the court.2° Conversely, any act by 
which the eourt indicates its decision not to hold the 
bidder to responsibility under his bid constitutes a 
rejection of the bid by the court.2? At any time be- 
fore confirmation, the court may exercise its disere- 
tion in opening the bidding and ordering a resale,?? 
or in accepting or refusing a still higher bid offered 


94. Goellner v. 
178 SW 229. 

95. Goellner v. Goellner, supra. 

96. Goellner v. Goellner, supra. 
See also Executors and Administra- 
tors § 736. 

97. See statutory provisions. 

98. Larrabee Co. v. Mayhew, 
Wash. 214, 287 P 308. 

{a] Assignment to widow of her 
husband’s realty and personalty sub- 
ject to payment of specified sums to 
each of decedent’s children, of whom 
she is the appointed guardian, is in 
effect a partition sale of their 
terests to her, and within the pro- 
hibition of the statute. Larrabee Co. 
vy. Mayhew, 135 Wash. 214, 237 P 308. 

g9. Van Landingham v. Cruce, 152 
Ark. 562, 239 SW 25. 

1. Larrabee Co. v. Mayhew, 135 
Wash. 214, 237 P 308. Contra aN 


Goellner, (Mo. A.) 


135 


son vy. Woolsey, 11 Johns. (N. 
446. 
2. See statutory provisions. 


3. McKean v. Hill, 166 App. Div. 
18; 152. NYS /689;.°O’ Donoghue. -v. 
Boies, 92 Hun 3, 37 NYS 961 [aff 159 
INE W587, 53) NID 25374). 

4 Credle v. Baugham, 152 N. C. 
18, 20, 67 SE 46, 136 AmSR 787. 

“Tt is undoubtedly true that one 
who occupies a fiduciary relation, 
such as guardian, administrator, ex- 
ecutor, trustee and the like, cannot, 
ordinarily, legally purchase the prop- 
erty of the cestui que trust, wheth- 
er the sale be made by himself or 
another. But to this wholesome doc- 
trine there is an admitted exception, 
and that is, where the trustee has a 
personal interest in the property soid. 
In such case he must have the right 
to protect his own interest and, if 
necessary, to buy in the property.” 
Credle v. Baugham, supra. 

5. Smith v. Strickland, 139 Miss. 
1,103 S 782. 

6. Memphis Stone, ete. Co. v. 
Archer, 120 Miss. 453, 82 S 315. 

7. Hopper v. Hopper, 79 Md. 400, 


in-, 


29 A 611; Corbin v. Baker, 56 App. 
Div. 35, 67 NYS 249, 8 NYAnnCas 
435 [aff 167 N. Y. 128, 60 NE 332]; 
English v. Monypeny, 6 Oh. Cir. Ct. 
554, 3 Oh. Cir. Dec. 582. See Whitely 
v. Whitely, 117 Md. 538, 84 A 68 
(where a purchase by the trustee’s 
wife in her own right was upheld). 

8. Roderer v. Fox, 84 N. J. Ea. 
359, 94 A 393; and cases supra note 7. 

[a] As exception to general rule. 
—‘‘There is no doubt about the gen- 
eral rule that the purchase by a trus- 
tee, unauthorized by the court, is 
voidable at the instance of the cestui 
que trust, but there is a well-recog- 
nized exception to this rule, that 
where a trustee has a personal inter- 
est to protect by bidding at the sale 
of the trust property, and prior there- 
to he makes an application to the 
court for leave to bid, which upon 
the hearing of all the parties interest- 
ed is granted, he can then make a 
purchase which is valid and binding 
upon all the parties interested, and 
under which he can obtain a good 
and marketable title.’”’ Corbin v. Bak- 
er, 56 App. Div. 35, 36, 67 NYS 249, 
8 NYAnnCas 435 [ate 167 N. Y. 128, 
60 NE 332]. 

9." ‘Roderer! iv. -Wox, (84. Nieds a: 
359,794 Ay 393: 

{a] Reason for this is that, when 
the sale has once taken place, the 
mischief, if there is any mischief in 
the transaction, has been done, while, 
if the permission is sought prior to 
the sale, it can be given under such 
conditions as will fully protect all 
the parties in interest. Roderer y. 
Fox, 84 N. J. Eq. 359, 94 A 393. 

10. Roderer v. Fox, supra. 

11. Melin v. Melin, 189 Iowa 370, 
178 NW 346. 

12. Melin v. Melin, supra. 

13. Mansfield v. Wallace, 217 Ill. 
610, 75 NE 682. 

14. Mansfield v. Wallace, supra. 

15, > See vintra§ 1705; 


16. Gore v. Burdettex 175 Mo. A. 
389, 162 SW 321]. 

[a] Conditional bid.—If a bid is 
made conditionally, the officer, if he 
accepts it, must accept it on that 
basis, and if he requires an uncon- 
ditional bid he should refuse the 
conditional bid and put the property 
up again for sale. He cannot make 
an unconditional contract out of a 
conditional bid. Gore vy. Burdette, 


‘175 Mo. A. 389, 162 SW 321. 


17. See statutory provisions. 

18. Wooten v. Cunningham, 171 N. 
C. 123, 88 SE 1. \ 

19. Confirmation of sale generally 
see infra §§ 745-761. 

20. Griel v. Randolph, 108 Ala. 
601, 604, 18 S 609 

“The only character in which Griel 
was presented before the court was. 
as the highest and best bidder at the 
sale. That character the court rec- 
ognized and based its further de- 
cree upon it, in express terms holding 
him to the consequences of his fail- 
ure to make good his bid. Nothing 
more by way of acceptance could 
reasonably be required.” Griel v. 
Randolph, supra. 

[a] To bind bidder on resale.— 
Where the highest bidder at the sale 
refused to comply with his bid, the 
court’s receiving the commissioner’s 
report marking it ‘filed’ and order- 
ing the land to be resold at the bid- 
der’s risk after he had refused to 
comply with his bid indicates the in- 
tention of the court to hold the bid- 
der responsible and constitutes an ac- 
ceptance of his bid. ,Griel v. Ran- 
dolph, 108 Ala. 601, 18 S 609. 

21. Sarpisian v. Mardirosian, 239 
Ill, A. 487. 

[a] Confirmation of resale.—Want 
of approval of a sale followed by re- 
sale and the confirmation of such re- 
sale constitutes a rejection of the 
bid at the first sale. Sarpisian v. 
Mardirosian, 239 Ill. A. 487. 

22. In re Hamilton, 51 Pa. 58. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 705-712] 


after the sale;2* but the power to refuse a higher 
bid is not unlimited, and when the increase over the 
highest bid at the sale is substantial, the court is 
compelled to reject the earlier bid in favor of the 
later? ! 

Effect of acceptance: When the successful bid 
has been reported to, and confirmed by, the court, 
there is an existing contract binding upon the par- 
ties thereto;?° but until his bid has been accepted 

.and confirmed by the court, the bidder acquires no 
contract rights thereunder,?® and joint owners of the 
property are under no obligation to refrain from ef- 
forts to secure a better bid?* or an opening of the 
bidding and a resale;?* nor, in the absence of con- 
firmation, have the joint owners any contract rights 
enforceable against the highest bidder at the sale.*° 

[§ 706] 3. Withdrawal of Bid.*° A purchaser 
may withdraw his bid when there is any defect of 
title of which he has no knowledge when the sale 
is made.*+ Acceptance by a bidder of the return of 
the deposit which he made at the sale constitutes in 
effect a withdrawal of his bid. When he has with- 
drawn his bid, the bidder cannot claim any rights 
thereunder as against a bidder whose bid of a smaller 
amount had been confirmed by the court.** 

[§ 707] 4. Amount of Bid—a. Sale to Highest 
Bidder. In comparing bids to determine which is 
the highest, when one of the bidders is the owner of 
a life estate in the whole property and the other bids 
are made subject thereto, the life estate should be 
excluded entirely from consideration, its estimated 
present value not being added to the bids of any of 
the parties.*# 

[§ 708] b. Sale for Less than Appraised Value. 
Lands may be sold for less than their appraised val- 
ue,**> even though they partly belong to minors.*°® 
Louisiana statutes, providing for the rescission of 
sales which tend to a division of property between 
coheirs whenever there is lesion beyond a fourth,?* 
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are construed to apply only to extrajudicial sales, 
and partition sales under decree of court cannot be 
rescinded on that ground.*§ 

[§ 709] ce. As Ground for Withdrawal of Proper- 
ty from Sale.°® The officer conducting the sale has 
the discretionary power, subject to the control of the 
court,*® to withdraw property from sale when he sees 
from the inadequacy of the bids ae to press the 
sale would be to sacrifice the property.** 

[§ 710] 5. Misconduct of Bidders—a. Puffing. 
The rule against fraudulent puffing*+? apphes to par- 
tition sales.4® The defrauded bidder is entitled to be 
relieved entirely from his purchase,** and cannot be 
compelled to take the property at a smaller amount 
fixed by the court.*® 

[§ 711] b. Stifling Bidding or Discouraging Com- 
petition. The rule as to chilling bidding at judicial 
sales*® applies to partition sales.*7 Any agreement, 
the object and effect of which is to chill the sale and 
stifle competition,*® any misinformation purposely 
or mistakenly given by which bidders are kept from 
attending the sale or bidding,*® or any conduct on 
the part of a bidder or bidders that tends to prevent 
a fair, free, open sale, or stifle or suppress free com- 
petition among bidders,®° constitutes ground for set- 
ting the sale aside upon the complaint of the injured 
party. But prospective purchasers at a partition 
sale may associate and act together if they do not 
interfere with the free competition of bidders.*! 


- And an agreement between heirs that one shall buy 


at a stated price is permissible in the absence of 
fraud.®? 

[§ 712] 6. Payment of Bid, and Set-Off°?’—a,. In 
General. Directions in the order of sale as to cash 


payment®* by the purchaser must be adhered to in 


making payment,°® and if such payment is not made 
the sale may be avoided®® if the parties entitled to 
object are not estopped.*” In computing the amount 


to be paid under the bid, deductions agreed to by . 


23. Harney v. Crowley, 184 Iowa 28. In re Hamilton, supra. see supra § 694. 
1101, 1103, 169 NW 370. 29. Sarpisian v.’ Mardirosian, 239 40... Miller vo Law, 31S) Cy Ea: 
24.. Harney v. Crowley, supra. RIS RAL 487 Oaks) ve Oaks, 1200 Kya "82050 73 "Ami 92: 
“We think the district court should | 820, 255 SW 8382. 41. Miller v. Law, supra. 
be deemed to have a large discre- 30. Refusal to comply with bid 42. See Judicial Sales’§ 52. 
tion in this class of orders,’and that | see infra §§ 718-730. 43. Fisher v. Hersey, 17 Hun 370 
it is not necessarily bound to refuse 31. Roberts v. Hdwards, 141 Va.| [app dism 78 N. Y. 387], 
its approval of the highest bid at a| 338, 127 SE 307. 44. Fisher v. Hersey, supra. 
referee’s sale simply because some- [a] Estate sold.—_A purchaser 45. Fisher v. Hersey, supra. 
body raises the bid at the time of] bidding for the purchase of an en- 46. See Judicial Sales § 53. 


presentation. It has, however, at 
all times, the undoubted power to 
refuse its approval of the high bid 
at the sale. Theoretically, it must 
be true, also, that a situation may 
be created at such time as to make it 
the imperative duty of the court 
to refuse its approval. Whereas it 
may exercise its broad discretion to 
refuse a slightly ‘higher bid, yet such 
discretion must become narrower in 
proportion as the increased bid 
should become larger. It must be 
true, theoretically, therefore, that the 
increased bid could be so large as 
to render it the imperative duty of 
the trial court to refuse its ap- 
proval of the bid presented by the 
report of the referee. When that 
point is reached in a given case may 
not always be a question of easy so- 
lution. In the present case, the farm 
consisted of 218.75 acres. The .in- 
creased bid, therefore, was an in- 
erease of over $4,000. We think, the 
increase was too substantial to jus- 
tify the court in approving the orig- 
inal bid, even in the exercise of its 
very broad discretion.” Harney v. 
‘Crowley, supra. 

25. Kelly v. Sale, 161 Ky. 148, 170 
Sw 513. 

26. Melin v. Melin, 189 Iowa 370, 
178 NW 346; In re Hamilton, 51 Pa. 
g 


27. In re Hamilton, supra. 


tire tract of land at the partition 
sale may withdraw. his bid when it 
appears that the decree authorizing 
a sale but ambiguously worded au- 
thorizes the sale merely of a: one- 


half interest in the property. Rob- 
ote v. Edwards, 141 Va. 338, 127 SH 
307. 

32. Fraizer v. Fraizer, 204 Iowa 
724, 215 NW 946. 

83. Fraizer v. Fraizer, supra. 

34. In re Thompson, 252 Pa. 485, 
Sia Sao soe 

[a] Computation of bids.—The 


appraised value of a life estate in 
the entire property amounting to 
five hundred and fifty dollars cannot 
be added to a bid of thirty thousand 
one. hundred and sixty dollars made 
subject to the life estate in order to 
bring that bid over the life tenant’s 
bid of thirty thousand two hundred 
and fifty one dollars. The latter bid 
is the higher bid of the two. In re 
Thompson, 252 Pa. 485, 97 A 689. 

35. \Bayhi v.. Bayhi; 35° La. Ann. 
527; America Life Assoc. v. Hall, 
33 La. Ann. 49; Ventress v. Brown, 
30 La. Ann. 1012; Shaffet v. Jackson, 
14 La. Ann. 154; Jacobs v. Lewis, 8 
Bas LUG 

36. See cases supra note 35. 

87. See statutory provisions. 

38. Hache y. Ayraud, 14 La. Ann. 


39. Private sale after withdrawal 


47. See cases infra notes 48-52. 
48. Fleming v. Hutchinson, 36 


Rone 519; Wooton v. Hinkle, 20 Mo. 
49. Fleming v. Hutchinson, 386 
Iowa 519. 

pues Wagner v. Phillips, 51 Mo. 


51. Melin v. Melin, 189 Iowa 370, 
178 NW 346; Allen’ v. Martin, 61 
Miss. 78. 

[a] Option to purchase.—A sale 
is not invalidated by an agreement 
between the purchaser and some of 
the codwners, who were too poor 
to purchase the property, giving them 
an option in the future to pay a 
proportionate amount of the price 
bid, and thereupon to take the same 
interest in the lands as they had be- 
fore the sale. Allen v. Martin, 61 
Miss. 78. 

52. Ventress v. 
Ann. 448. 

53. As prerequisite to: ‘ 
Passing of title see infra §§ 788, 789. 
Right to possession see infra § 820. 

Judicial sale generally see Judi- 
cial Sales § 75 et seq. 

54. See’ supra § 687. 

55. Davidson v. I. M. Davidson 
Reahk Hst.,, etc.7 Co., 226 Mow ds 3105 
SW 11438, 136 AmSR 615. 

56. Davidson v. I. M. Davidson 
Real Est., etc., Co., supra. 

57. Davidson v. I. M. 


Brown, 34 La. 


Davidson 


, 
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the parties upon a contingency which has happened 
must be made.°* Before the court can compel pay- 
ment it must satisfy itself that all those in position 
to avoid the sale have acquiesced therein.°® 

Liability for interest.°° The purchaser at a par- 
tition sale is chargeable with interest on the unpaid 
balances of the purchase price from the date of 
sale,*! or from the date payment of the purchase 
price is due under the terms of the contract,°* re- 
gardless of the time when he gives bond or otherwise 
complies with the terms of sale or goes into posses- 
sion of the property.°* And where the purchaser 
gives bonds for payment of the purchase price at 
partition sale, such bonds bear interest from their 
date until paid.** 
heirs at a partition sale on their ancestor’s land, 
which recites that it is to be paid out of their dis- 
tributive shares in the estate and that it is not to 
bear interest nor to be repaid except to the extent 
that money may be required to pay the debts or other 
expenses of the administration, is held to be nonin- 
terest-bearing only to the extent that the purchase 
price is met by their distributive shares;°° on the 
excess the note is held to bear interest.°°® 

[§ 713] b. Time of Payment.*? Where the stat- 


ute makes the time of payment discretionary with 


the court,°® an order properly directs, in a case where 
one of the codwners is purchaser, that only the cost 
of the sale and necessary expenses connected there- 
with and a sum sufficient to discharge liens and en- 
cumbrances should be paid at once, and that the 
payment of any balance which may be due should 
be deferred until the partition has been made and 
the rights of the parties adjusted.®? 
equity under the statute,*° it has been held that, 
where there is no equity of redemption and no ex- 
press statutory limitation to the contrary, the time 
in which payment is to be made should be controlled 
in a degree by the amount to be paid,’+ but that in 
no case should the time limited be less than ninety 
days, the lifetime of an execution at law.‘? Where 
any coheir can become a purchaser to the amount of 
the portion owing to him from the estate,** he is not 
obliged to pay the surplus of the purchase money 
over his portion until his portion has been definitely 
fixed by the partition,‘* and the natural guardian 
of the heir who, as such, is entitled to receive the 
’ shares of his minor children, cannot be compelled to 
pay the price of the property purchased from the 
estate by him, prior to the determination of the 


A purchase-money note given by, 


In partition in. 


PARTITION 


[§§ 712-717 


amount of the children’s shares,’® unless it is shown 
that the estate is insolvent or that the amount due by 
him is necessary to pay the debts of the estate.7° 

[§ 714] ¢. Sufficiency of Payment—(1) In Gen- 
eral. A decree in partition directing payment of 
the purchase price in cash is not satisfied by pay- 
ment of a part in cash and the balance in a note,‘* 
and where the court decrees that title shall not pass 
to the purchaser until a cash payment in full has 
been made, the purchaser and those claiming under 
him have no title in equity until this has been done.‘§ 
Beneficiaries cannot complain that payment was 
made in a form not authorized by them where sub- 
sequently with full knowledge of the facts they rati- 
fied the same.*® Nor can they recover the loss of a 
portion of the purchase price from embezzlement 
made possible by forgery in the decreé before enroll- 
ment from the innocent holders of purchase-money 
notes fraudulently negotiated to them, where they 
are chargeable with knowledge of the terms of the 
decree providing for deferred payments, and also 
with the duty of seeing that the decree is properly 
enrolled.*° 

[§ 715] (2) Medium of Payment. Under a stat- 
ute authorizing payment for an infant’s share only 
immoney,*! payment cannot be made in stock of the 
corporation to which the land is conveyed.*? It is a 
breach of trust for-a commissioner to take payment 
in currency greatly depreciated below its nomina! 
value.** 

[§ 716] (8) To Whom Made. Under a statute re- 
quiring that security for payment of the purchase 
price should be taken in the names of the benefi- 
ciaries,>* the payment for which the securities were 
given must be made to the beneficiaries to discharge 
the purchaser,*° and if the purchaser makes his pay- 
ment to the sheriff, he is still liable to the beneficia- 
ries if for any reason the payment already made 
never reaches them.*® Where under agreement with 
one of the beneficiaries the purchaser holds a por- 
tion of the purchase price as a trust fund for such 


‘beneficiary with interest payable to her for life, the 


purchaser cannot relieve himself from his obligation 
under the trust agreement by securing an order of 
court without notice to the beneficiary directing him 
to pay the principal to a receiver of the court.87 
[§ 717] d. Set-Off. Claims of the purchaser at a 
partition sale against the owner cannot be set off 
against the purchaser’s liability on his check de- 
posited in part payment of the land,’ especially 


Real Est., etc., Co., supra. Geese, 23 SH 542: hold the referee accountable for the 
58. Ex p. Pittinger, 142 NERC or oy 65. Wagner’s Est., 59 Pa. Super.| money which he should have de- 

54 SH 845. 349. manded where later with full knowl- 
[a] Personalty sold with land.— 66. Wagner's Est., supra. edge of the facts they accepted the 

Where personalty is sold with land 67. See also Judicial Sales § 76. bond and mortgage and took steps 

at a partition sale under an agree- 68. See statutory provisions. to realize under it. Wiggins v. How- 

ment that if it should be taken for 69. Bloodgood’s Hst., 8 Pa. Co. 545.| ard, 22 Hun 126 [aff 83 N. Y. 613 

payment of the debt of a third per- 70. See statutory provisions. mem]. 

son the cash value of the personalty ¥1, Packard v.. King, 3 Colo: 211. 80. Oglesby v. Foley, 46 Ill. A. 

should be deducted from the purchase 72. Packard v. King, supra. PL OF Patt W5se ht sho) 3 Seni 557]. 

price of the land and the pérsonalty 73. See supra § 696. 81. See statutory provisions. 

is taken from the purchaser for such 74. Hamilton v. Hamilton, 130 La. 82. Perin v. Megibben, 53 Fed. 86, 

purpose, the deduction agreed to must | 302, 57 S 935; Bayhi v. Bayhi, 35|]3 CCA 443. 

be made in computing the amount due } La. Ann. 527. 83. Omohundro y. Omohundro, 27 

from the purchaser. Ex p. Pittinger, 75. Wade v. Murray, 85 La. Ann. | Gratt. (68 Va.) 824 (Confederate mon- 

142 N. C. 85, 54 SE 845. 546; Hollier v. Gonor, 13 La. Ann. | ey in 1863). Compare infra § 766 text 
59. Fulbright v. Cannefox, 30 Mo. | 591. and notes 23-25. 

425. . 76. See cases supra note 75. 84. See statutory provisions. 
60. See also Judicial Sales § 79. 77. Walke v. Moody, 65 N. C. 599. 85. Preston v. Compton, 30 Oh. St. 
61. Barbarich v. Meyer, 154 La. 78. Walke v. Moody, supra. 299. 

325, 97 S 459; Brown v. Wallace, 4 79. Wiggins v. Howard, 22 Hun 86. Preston v. Compton, supra. 

Gill & J. (Md.) 479. 126 [aff 83 N. Y. 613 mem]. 87. Beery v. Irick, 22 Gratt. (63 
62. Corbett v. Fleming, 122 NYS fa] Bond and mortgage.—Bene-| Va.) 614. 

287. ficiaries of a partition sale cannot ob- 88. Graver v. O’Reilly, 55 Pi. 
63. Brown vy. Wallace, 4 Gill &| ject that payment received by the] Super. 505. 

J, (Md) 479. referee was in the form of bond and [a] Reason for rule.—‘“The de- 
64, Turbeville v. Flowers, 27 S.' mortgage, unauthorized by them, and! fendant was bound to know at the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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where the claim is with respect to a lien to which 
the land was subject when the purchaser bought it.*® 

[§ 718] K. Refusal To Comply with, and Relief 
from, Bid®°—1. In General. Under some cirecum- 
stances a bidder may be justified in refusing to com- 
ply with his bid.®t A purchaser may be relieved 
from his bid on grounds not giving him a legal right 
to reseind,®? as, for example, where the terms of sale 
have not been violated but where there has been mis- 
take, accident, or hardship, or oppressive or unfair 
conduct of others.?* Relief will not be granted 
where the court has no jurisdiction®* or the officer no 
power®® to grant 1t; where the ground for relief has 
ceased to exist at the time of the hearing;?® where 
the circumstances causing the loss or failure of title 
came into existence after title had passed to the pur- 
chaser ;°* where the relief sought is in contravention 
of an agreement made between the purchaser and 
vendors before sale;°* or where the interests of the 
purchaser are in no way affected by the alleged 
ground for relief.°® 

After assignment of his bid to another a bidder is 
time of his bid that the master would 
be .required to sell the property in 
accordance with the terms of sale 
fixed by the court, and that the mas- 
ter could not stop at that stage of 
the proceedings to determine the con- 
troversies, and settle all the legal 
disputes, then existing, between him 


and the owners of the land. The 
master was merely the instrument 


quires. 
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“In partition sales the sheriff is 
the agent of the vendor, with powers 
defined and limited by law. 
do only what the law permits him, 
and in such manner as the law re- 
He has power to 
contract of sale, but he has no pow- 
er when made to 
moment the contract L ; 
beneficial interest in it vests in the 4. 


abrogate it. 
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not entitled to relief. 

[§ 719] 2. Delay in Completing Sale. Unreason- 
able delay of the vendors in perfecting the title will 
discharge the purchaser at a partition sale from re- 
sponsibility for payment of the purchase price.” Be- 
fore the purchaser can rely on delay as ground for 
relief, he must allege and prove an offer on his part 
to perform the contract.® 

[§ 720] 8. Defects in Title.* A bidder® or his 
assignee® need not comply with his bid where un- 
der it he could not acquire a reasonably clear and 
marketable title, especially where his bid was made 
conditional on the conveyance to him of a good 
title.’ Where there is a reasonable ground of prob- 
ability that the title is defective,® or that there are 
liens or encumbrances to which, under the terms of 
sale, the land should not be subject,® or that the 
opinions of courts will differ as to the validity of 
the title, the purchaser will be relieved from his 
bid.t° But a bidder will not be relieved from his 
bid on the ground of an alleged defect in the title 
which is shown by the evidence not to exist,+! or to 
their part.” Jackson v. Edwards, 22 
IWiends. (NE SY. )yc4- 98a onllOe 

[b] Unreasonable delay.—(1) 
Three months. Rice v. Barrett, 99 
N. Y. 403, 2 NE 43. (2) Ten months. 
Jackson v. Edwards, 22 Wend. (N. 
Y.) 498 [aff 7 Paige 386]. 


The 3. Brackenridge v. Dawson, 7 Ind. 
is made the} 383 


He can 


make a 


Curing defects see infra § 730. 
Fatal defects in proceedings see 


of the court to carry out the purpose 
of the law, and the purpose of the 
law at that time was the sale of the 
property under the terms thereto- 
fore prescribed by the court, from 
which the master had no right then 
to depart. This defendant in mak- 
ing his bid has no higher right than 
any other creditor would have had 
in bidding at the sale; and to have 
judicial sales of this character held 
at bay by bidders, until their claims 
are adjusted by the master and then 
repudiated or accepted by them at 
will, would produce intolerable de- 
lays and _ confusion.” Graver v. 
O’Reilly, 55 Pa. Super. 505, 508, 


89. Callahan v. Rose, 7 Oh. Dec. 
(Reprint) 384, 2 CincLBul 281. 
Shee Withdrawal of bid see supra § 

91. See cases infra notes 92, 93; 
and §§ 719-730. 

92. Willetts v. Whitson, 69 Misc. 
229, 125 NYS: 135. 

93. Willetts v. Whitson, supra; 


Vingut v. Vingut, 17 NYS 159; Fair- 
ove Va Maiec ial dias Saito wae CNGey.,) 
oul. 

[a] Oral agreement to take mort- 
gage.—The purchaser at partition 
sale will be relieved from his pur- 
chase, where it was distinctly stated 
at the sale, in behalf of the par- 
ties entitled to two thirds of the 
purchase money, that they would 
take a purchase-money mortgage for 
sixty per cent of the bid, and they 
afterward refused to do so, even 
though it. was not so stated by the 
officer or in the terms of sale. Wil- 
letts v. Whitson, 69 Misc. 229, 125 
INIYiSat 35: 

[b] Mistake as to 
Where, at a partition sale, the con- 
tract to purchase was made in a 
reasonable belief by the purchaser 
that the lot cornered upon an ave- 
nue and street, but the front line 
was two hundred and twenty-five 
feet from the avenue, as laid down 
upon the official map, and the value 
was one third less in consequence, the 
purchaser should be relieved from 
performance of his contract. Fair- 
cute v. Fairchild, 59 HowPr (N. Y.) 

94. Young v. Thompson, 2 Coldw. 
(Tenn.) 596. 

Pei Stewart v. Garvin, 33:Mo. 103, 
= % 


location.— 


the vendor, of which the sheriff ‘thas 
no power to divest him without his 
consent. That the beneficiaries 
might have abandoned the contract 
when the defendant refused to com- 
ply with its terms on his part is not 
denied; but the question raised by 
the instruction is not whether they 
could abandon, but whether the sher- 
iff had not done it for them, and in 
despite of them, merely by a re-ad- 
vertisement.” Stewart v. Garvin, su- 
pra, 

[a] Readvertisement.—A _ sheriff 
having no authority to relieve the 
purchaser from his purchase does 
not do so by readvertising the land 


A: sale. Stewart v. Garvin, 33 Mo. 
03. 
96. Noethinger v. Jeffries, 108 


SMIBISS BY ABE BN INGSY SITES 

[a] Failure to file bond.—The fail- 
ure of a guardian ad litem to file 
bond having been held not to affect 
the jurisdiction of the court, the fact 
that it was not filed before the sale 
was made is not ground for reliev- 
ing the purchaser from his bid if 
at the time of the hearing the bond 
had been filed. Noethinger v. Jef- 
fries, 108 Misc. 372, 177 NYS 577. 

97. Young v. Thompson, 2 Coldw. 
(Tenn.) 596. 

98. Young v. Cade, 50 La. Ann. 12, 

06. 


99. Shelby v. Harrison, 7 Kyl 
Soe cer uere Vv. Smith, 6 ians. “CN: 
Bye 93. 


1. Brackenridge v. Dawson, 7 Ind. 
383. 
2. See cases infra this note. 


{a] Reason for rule.—‘‘Nor was 
any affidavit necessary, to show, that 
the delay in perfecting the title 


must have been injurious to the pur- 
chasers. Whether they bought on 
speculation or not, every man must 
desire to have his property in such 
a condition that he can call it his 
own, and be at liberty to use or dis- 
pose of it at pleasure. So long as 
it remained uncertain whether the 
title would be perfected, the pur- 
chasers could neither take advan- 
tage of any advance in value, nor pro- 
tect themselves against depreciation, 
by making re-sales. Few men would 
be willing to bid at a master’s sale, if 
they were bound to accept a con- 
veyance after such a lapse of time, 
and when there had been no fault on 


infra §§ 728, 729. 

5. D. C.—McCaffrey' v. Little, 20 
App. 116. 

Mo.—Gore v. Burdette, 175 Mo. A. 
389, 162 SW 321 


N. J.—Koegel YY. Koegel, 83 N. J. 
Hq. 179, 89 A 861. 
N. Y.—Smith v. Secor, 157 N. Y. 


402, 52 NE 179; Parish v. Parish, 77 
App. Div. 267, 78 NYS 1089,°12 NY 
AnnCas 208 [rev 175 N: Y. 181, 67 
NE 298]; Casey v. Casey, 19 App. 
Div. 219, 45 NYS 877; Recor v. Black- 
burn, 71 Hun 54, 24 NYS 692; Ferry 
v. Sampson, 49 Hun 607, 1 NYS 872 
[rev on other grounds. 112 N. Y. 415, 
20 NE 387]; Mahoney v. Allen, 18 
Mises. 134,°142 NYS" dts Darrowa. ve 
Horton, 6 NYSt 718; Blakeley v. Cal- 
der, 13 HowPr 476 laff 15 N. Y. 617]. 

N. C.—Smith v. Brittain, 38 N. C. 
347, 42 AmD 175. 

S. C.—McMichael v. McMichael, 51 
Ss. C. 555,29 SE 403. 

Tenn.—Jordan v. Jordan, 145 Tenn. 
378, 2389 SW 423. 

-[a] Thus the bidder may be re- 
lieved from his bid: (1) Where after 
the sale the estate offered to be con- 
veyed was one which under the stat- 
ute could not be partitioned or sold. 
Jordan v. Jordan, 145 Tenn. 378, 239 
SW 423 (purchasers at a sale based 
upon a bill alleging the remainders 
were vested-can rescind the purchase 
upon discovering that the remainders 
were contingent). (2) Where the 
land could be used only as an entirety 
and the defects resulting in unmar- 
ketability affect a part of it. Shriver 
v. Shriver, 86 N. Y. 575. (83) Where 
the successful bidder at the sale was 
mortgagee of the property. Mahoney 
v. Allen, 18 Mise. 134, 42 NYS 11. 

6. Smith v. Brittain, 38 N. C. 347, 
42 AmD 175. 

7. Gore v. Burdette, 175 Mo. A. 389, 
162 SW 321. 

8. Recor v. Blackburn, 71 Hun 54, 
24 NYS 692; Spring v. Sandford, 7 
Paige (N. Y.) 550. 

9. See infra §§ 722-727. 

10. McCaffrey v. Little, 20 App. 
(D.-E.) 116. 

11. Brown v. Wallace, 4 Gill & J. 
(Md.) 479; Metzger v. Martin, 177 N. 
Y, 561, 69 NE 1126; Dresser v.)Tra- 
Wis 0, Nee 310.6509) NUE ORNS 
Coogan; 177 _N., Y. 376, 69) INE 736; 
Langrick v. Rowe, 212 App. Div. 404, 
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have been cured within a reasonable time after the 
sale,12 or to depend on an impossible or remote con- 
tingency not affecting the marketability of the ti- 
tle,‘® or on immaterial irregularities in the proceed- 
ings which did not mislead the purchaser or have 
any adverse effect upon his title;t* or where, un- 
der the terms of the partition decree or order of 
sale, the purchaser takes subject to the hens and 
encumbrances upon which the purchaser’s objections 
to the title are based.t® The burden is on the bid- 
der to prove the defect,'® and, in the absence of evi- 
dence in support of his allegations, relief will be 
refused.17 The court will so construe inconsistent, 
conflicting, or ambiguous statements as to the title 
as to sustain the proceedings, if it is possible to do 
so.18 The sale may be rescinded even against the 
objection of the bidder where the defect in the title 
is one that cannot be cured.+® 

Estoppel. A bidder will not be relieved from his 
bid where the only parties entitled to object to the 
alleged defect are estopped from doing so,?° or where 
the purchaser is himself estopped to object,’ or is 
concluded by the judgment in the partition action 
where jurisdiction of the parties and subject mat- 
ter is shown.?? 

[§ 721] 4. Deficiency in Quantity.?° 
will not be relieved from his bid on the ground of 
deficiency in quantity of the land actually conveyed 
where the alleged deficiency is not proved,?* or 
where it is shown to have resulted from an inad- 
vertent excepting of a parcel of the land from the 
sale through error afterward cured,*°® or where it is 
shown that the land inadvertently omitted was of 
insignificant value.?°® 

Waiver of objections. A bidder who has waived 
his right to object to a deficiency in quantity of the 
land included in the sale cannot be relieved from 
his bid on that ground,?* and a conditional agree- 
ment to waive will constitute a waiver on perform- 


A bidders 


PARTITION 


[§§ 720-723 


ance of the condition.?° 

[§ 722] 5. Existence of Liens and Encum- 
brances?®—a. In General. Where undischarged liens 
or unreleased encumbrances or charges are shown to 
exist on the property, the bidder may be released 
from his bid, where it also appears that the statu- 
tory requirements as to declaring existing hens and 
encumbrances at the sale?® were not complied with,** 
or that the order of sale failed to provide that the 
land shall be sold subject to liens,*? notwithstanding 
the owner’s claim that no lien existed,** and notwith- 
standing an independent suit directly attacking the 
validity of the lien was instituted, where it also ap- 
pears that it was never continued to judgment.*# 
But he cannot be relieved from his bid where the len 
is supported by proof too shadowy or contingent to 
establish its existence;*> where the referee’s report 
that his search had disclosed no lensis not met or 
controlled in any way by evidence of its existence ;*° 
where, at the time the purchaser makes his objec- 
tions, all outstanding liens are shown to have been 
paid;** where the presumption of payment is con- 
clusive in law;*® where an offer by the lienor to dis- 
charge the lien is shown;*® where payment of the 
lien out of the purchase money is ordered by the 
court ;*° or where the lien affects only a parcel of 
the land separable from the remaining part.*+ Nor 
ean the bidder be relieved from his bid where the 
sale was made subject to the lens and encumbrances 
upon which his objections to the title are based.*? 

Waiver of objections. Where it is shown that the 
purchaser made his bid with knowledge of the exist- 
ence of encumbrances, he is regarded as having 
waived his right to object thereto.*® 

[§ 723] b. Debts of Decedent. A bidder at the 
sale of lands owned by coheirs is entitled to be re- 
lieved from his bid,** unless it is proved beyond a 
reasonable doubt that there are no debts of deceased 
which may be charged against the land,*> which proof 


209 NYS 22; Herbert v. Smith, 6 
Lans. (N. Y.) 493; McQuillan v. Mc- 
Quillan, 1384 NYS 893 [aff 152 App. 
Div. 910 mem, 137 NYS 1128 mem]. 

12. See infra § 730. 

13. Boyle v. Boyle, 114 Fed. 517; 
Southwick vy. Grenzenbach, 13 SW 918, 
12 Kyl 263; Cambrelleng v. Purton, 
2b IN Ys. O10 265NE 9075) Berry.v- 
Sampson, 112 N. Y. 415, 20 NE 387; 
Wanser v. De Nyse, 125 App. Div. 
209, 109 NYS 3810 [aff 192 N. Y. 537 
mem, 84 NE 1122 mem]; Wanser v. 
De Nyse, 116 App. Div. 796, 102 NYS 
86 [rearg den 116 App. Div. 929 mem, 
102 NYS 1150 mem, and rev 188 N. Y. 
378, 80 NE 1088, 117 AmSR 871]; 
Cambreling v. Purton, 58 Hun 610, 12 
NYS 741 [aff 125 N,. Y. 610, 26 NE 
907]; McKenzie v. Woodward, 101 
Mise. 47, 166 NYS 485; McNulty v. 
Mitchell, 41 Misc. 293, 84 NYS 89. 

14. Murdock v. lLoeser, 87 SW 
808, 27 KyL 1057. 

15. See infra § 722. 

16. Cahill v. Cahill, 131 Misc. 99, 
226 NYS 199; McKenzie v. Woodward, 
101 Mise. 47, 166 NYS 485; Goodwin 
v. Crooks, 33 Misc. 39, 68 NYS 219 
[aff 58 App. Div. 464, 69 NYS 578]; 
Casey v. Casey, 19 Misc. 272, 44 NYS 
254 [rev 19 App. Div. 219, 45'NYS 
877]. 

17. Spring v. Sandford, 7 Paige 
(N. Y.) 550. 

18. McKenzie v. Woodward, 
Misc. 47, 166 NYS 485. 

19. Parisen v. Parisen, 1 Thomps. 
& GC. (N. Y.) 642, 46 HowPr 385. 

Curing defects see infra § 730. 

20. Chevalley v. Pettit, 115 La. 
407, 39 S 118; Scheible’s Est., 5 Pa. 


101 


Co. 601. 
21. Schwartz v. Dryden, 25 Mo. 
me Gerlach v. Ball, (N. J.) 140 A 


22. Scarlett v. Robinson, 112 Md. 
202, 163,A: 181; Casey v. (Casey, 19 
Misc. 272, 44 NYS 254 *[rev on other 
Sita 19 App. Div. 219, 45 NYS 


23. Allowance for deficiency see 
infra § 743. 

Effect on title and rights of pur- 
chaser generally see infra §§ 811-814. 

24. Ex p. Cudd, 100 S. €. 110, 84 
SE 411. 

25. See infra § 730. 

26. Wolverton v. Stevenson, 52 La. 
Ann. 1147, 27 S 674; Uebelacker v. 
Uebelacker, 112 NYS 527. 

27. Hubbard v. Housley, 43 App. 
Div. 12971599 NYS 392) Lath 27. iWiise: 
276, 58 NYS 432, and aff-160 N. Y. 
688 mem, 55 NE 1096 mem], 

[a] Rule applied, where the bidder 
relied on the description of premises 
contained in a handbill advertising 
the sale without verifying it with the 
description contained in the notice of 
sale and contract of purchase. Den- 
nerlein v. Dennerlein, 111 N. Y. 518, 
19 NE 85. 

28. Hubbard v. Housley, 43 App. 
Div. 129, 59 NYS 392 (aff 27 Misc. 276, 
58 NYS 432, and aff 160 N. Y. 688 
mem, 55 NE 1096 mem]. 

29. Liens and encumbrances: 
Effect on purchaser’s title see infra §§ 

805-810. 
eae et to ascertain see supra § 
Sale subject to see supra § 688. 

30. See infra § 688. 


31. Conlen v. Rizer, 109 App. Div. 
537, 96 NYS 566, 35 NYCivProc 175. 

32. Harrison v. Higgins, 218 N. 
Y. 556, 118 NE 551; Jordan v. Poillon, 
77 N. Y. 518; Mead v. Mead, 1 Silv. 
Sup. 368, 5 NYS 302; Herring v. Ber- 
rian, 55 N. Y. Super.1110, 8 NYSt 124 
[aft 107 N. Y. 682 mem, 13 NE 940 
mem]; Mahoney v. Allen, 18 Misc. 
ae 42 NYS 11. See also supra § 


33. Mead v. Mead, 1 Silv. Sup. 368, 
DN YAS Oe 

84. Herring v. Berrian, 55 N. Y. 
Super. 110, 8 NYSt 124 [aff 107 N. Y. 
632 mem, 13 NE 940 mem]. 

35. Oakley -v. Briggs, 17 NYS 751. 

36. Doremus v. Doremus, 66 Hun 
111, 21 NYS 138; Matter of Lang, 66 
Phun eda Navas) ees 

37. Dennis v. Godfrey, 122 Wash. 
207; 210) P 507. 


38. Ouvrier v. Mahon, 117 App. 
Div. 749, 102 NYS 981. 
[a] No payments for twenty 


years.—Ouvrier v. Mahon, 117 App. 
Div. 749, 102 NYS 981. 

89. Umbach v. Umbach, 82 N; J. 
Eq. 427, 89 A 514. 

40. Powell v. Baer, 143 Ky. 282, 
136 SW 629. 

41. Uebelacker v. Uebelacker, 112 
NYS 527. 4 

42. Sebring v. Mersereau, 9 Cow. 
(N. Y.) 344. 


43. Noethinger v. Jeffries, 108 
Misc. 372, 177 NYS 577. 

44. Disbrow. v. Folger, 5 AbbPr 
(CN. VY.) 535 -Hall) v.17 Partridge, 10 
Halon dese (MONGO emesis 

45, See cases supra note 44. See 


also supra § 531. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 723-728] 


may be by affidavits,*® but, where the affidavit makes 
it very probable that there are no debts, the bidder 
is still entitled to a reference to ascertain whether or 
not there are debts unpaid,*? and he must bear the 
cost of the reference if the finding goes against 
him.*® There is a presumption of no debts from a 
referee’s finding to that effect,#® and in’ such ease 
it is incumbent on the bidder to bring forward evi- 
dence affording reasonable ground for the belief that 
there are debts unpaid if he wishes to be relieved 
from his bid.®° 

[§ 724] c. Easement. A bidder cannot claim to 
be relieved from his bid on the ground of the exist- 
ence of an easement which is open and visible and 
to which obviously the property is subject;°+ or in 
the absence of any representation by the officer con- 
ducting the sale that the title was free of all encum- 
brances;°* or where the existence of the easement 
has been discontinued at the time when the title is 
to be delivered to the purchaser ;°* or in the absence 
of any evidence that its existence lessens the value 
of the property.°* 

[§ 725] d. Legacy Charge. A bidder is not. enti- 
tled to relief from his bid on the ground that the 
land is charged with the payment of a legacy in the 


5 AbbPr 
10 


46. Disbrow v. Folger, 
GNEALY) = basse Elalll wi Partridee, 
HowPr (N. Y.) 188. 

[a] Affidavit of deceased’s admin- 


PARTITION 


ed this action could easily thave ob- 
viated this difficulty by making the 
person in possession a party to the 
action, which should always be done 
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absence of evidence that the personal property in 
the estate was not sufficient for its payment,°° or 
on the ground that the legacy may have been dis- 
tributed to persons not entitled thereto in the absence 
of evidence that there are other persons in exist- 
ence entitled to object thereto if such were the 
fact.°® : 

[{ 726] e. Restrictive Covenant. A bidder is not 
entitled to relief from his bid on the ground of re- 
strictive covenants to which the land is subject 
where he knew of their existence,®? or where they 
do not lessen the value of the property.°® 

[§ 727] f. Right to Possession in Another. The 
purchaser, being entitled to delivery of possession of 
the premises to him under the decree,®® may be re- 
lieved from his bid where the premises are in pos- 
session of one claiming a right to the possession,°° 
as for example a tenant claiming under a lease,** re- 
gardless of the validity of the claim.®? 

[§ 728] 6. Defects in Proceedings for or at 
Sale**—a. ._In General. As a general rule a bid- 
der may be relieved from his bid where there 
are such defects in the proceedings for, or: in con- 
nection with, the sale as will or probably may cast a 
cloud upon his title.°6* But where the defects may be 


ing it voidable by infants after reach- 
ing majority. Earle v. Turton, 26 
Md. 23. 

[b] Defects held not ground for 


istrator that there are no debts is 
not sufficient unless it affords proof 
of that character. Hall v. Partridge, 
10 HowPr (N. Y.),188. 

. Disbrow v. Folger, 5 AbbPr 
QE WANE 53: 


48." Disbrow v. Folger, supra. 

49. Bogert v. Bogert, 45 Barb. (N. 
Wer d2Ae 

50. Bogert v. Bogert, supra. 

51. Koepke v. Bradley, 3 App. 
Diy 3915 Ws SeNYVSy TOTS pati t5LeN LY. 


622 mem, 45 NE 1132 mem]. 

[a] Elevated railroad.—W here 
property sold is subject to an ease- 
ment of an elevated railroad passing 
in front of the premises, the sale 
will be presumed to have been made 
subject to such easement. Koepke v. 
Bradley, 3 App. Div. 391, 38 NYS 707 
[aff 151 N. Y. 622 mem, 45 NE 1132 
mem]. 

52. McNamee v. Cole, 134 Mo. A. 
266. 114 SW 46. 


53. See infra § 800. 

54. Noethinger v. Jeffries, 108 
Mise. 372, 177 NYS 577. 

55. Goodwin v. Crooks, 58 App. 


Div. 464. 69 NYS 578 [aff 33 Misc. 
39, 68 NYS 219]. 


56. Goodwin v. Crooks, supra. 

57. Noethinger v. Jeffries, 108 
Mise, 372, 177 NYS: 5h: 

58. Noethinger v. Jeffries, supra. 

59. See infra § 422. 

60. Kovp v. Kopp, 48 Hun 532, 


33.0 NYS 261. 

“The purchaser is not bound to 
take the title unless he can be put 
into possession under the decree of 
sale. In the case at bar the party in 
possession is not a party to the ac- 
tion, and is not bound by the pro- 
visions of the decree. The purchaser 
to obtain possession must bring eject- 
ment in order to oust this tenant.” 
Kopp v. Kopp, supra. 

61. Kopp v. Kopp, supra. 

62. Kopp v. Kopp, supra. 

“Tt is no answer to this objection 
that the lease under which the ten- 
ant holds possession was not made 
by any person having authority in 
jaw or otherwise to make it, and 
was, therefore, void. The tenant ‘thas 
the right to be heard upon this ques- 
tion, and a purchaser should not be 
compelled to take title and then be 
called upon to fight for the possession 
with a possessor, not a party to the 
action and therefore not bound by 
the decree. The parties who conduct- 


in foreclosure and partition. If the 
tenant had been a party, the pur- 
chaser could have ejected him at 
once by virtue of the provisions of 
the decree requiring possession to be 
surrendered. The purchaser, ‘how- 
ever, in the case at bar cannot ob- 
tain possession except by independent 
proceedings, and he is not bound to 
run the hazard of defeat in such 


proceedings, neither is he bound to 
incur the expense.” Kopp v. Kopp, 
supra. ; 

63. Effect on title and rights of 


es as generally see infra §§ 811- 


See cases infra this note. 

[a] Defects held ground for re- 
lief.—(1) Failure of judgment di- 
recting a sale to take notice of future 
contingent interests of unborn chil- 


64. 


dren provided for in the will. Mon- 
arque v. Monarque, 80 N. Y. 320, 8 
AbbNCas 102 [rev 19 Hun 332]. 


(2) Failure to advertise and give no- 
tice of the sale in the county where 
part of the lands were situated. 
Craig v. Smith, 84 N. J. Eq. 593, 95 
A 194. (3) Failure to appoint tu- 
tors. Gassen’s Succ. v. Palfrey, 9 
La. Ann. 560. me) Failure to follow 
statutory requirements where one of 
the coOwners was a married woman. 
Bridgeford v. Beck, 11 Bush (Ky.) 
539. (5) Failure to give proper no- 
tice of partition action. Bowler v. 
Ennis, 46 App. Div. 309, 61 NYS 686. 
(6) Failure to- serve nonresident in- 
fant defendants in the way required 
by statute. Crouter v. Crouter, 133 
N.Y. 35,30 SNE 726. C7) Bailure-to 
serve nonresidents, and appearance 
by attorneys whose authority to act 
does not apnear of record. McKenna 
v. Duffy, 64 Hun 597, 19 NYS 248, 
22 NYCivProc 366. (8) Form of pro- 
cedure concerning the legality of 


which there exists much doubt. In 
re Cavanach, 37 Barb... ON. Y.) 22,14 
AbbPr 258, 28 HowPr 358. (9) No- 


tice of sale omitting one of the tracts 
to be sold and including in its place 
a tract belonging to a stranger. Mc- 
Donald v. Byrnes, 147 Wis. 139, 132 
NW 888. (10) Order directing costs, 
expenses, taxes, and water rates to 
be paid from the proceeds of sale 
rather than from the life tenant’s 
share in those proceeds. O’Toole v. 
O’Toole, 39. App, Div: 302, 56 NYS 
963.- C11). Want of proof. of a ma- 
terial fact to support a decree mak- 


relief.—(1) Affidavits upon which or- 
der for publication was made against 
unknown defendants. 


Woodward, 101 Misc. 47, 166 NYS 
485. (2) Decree ordering private 
sale. Fuller v. Missroom, 35 S. C. 


314, 14 SE 714. (3) Error in stating 
the precise interest’of the cotenants 
where all were made parties to the 
proceedings. Noble v. Cromwell, 3 
Abb. Dec. (N. Y.) 382, 27 HowPr 289 
Laff 26 Barb. 475, 6 AbbPr 59]. (4) 
Failure of court to direct payment 
of the fund into court or to the coun- 
ty, treasurer to be preserved for re- 
maindermen. Rockwell v. Decker, 33 
iGkum EN fee) roar (5) Failure of 
mortgagee of deceased, who was also 
a party and consented to the sale, to 
file a cross petition against the heirs 
of the deceased cotenant and to com- 
pel a determination of their respec- 
tive mortgage interests. Southwick 
v. Greuzenbach, (Ky.) 14 SW 344. 
(6) Failure to allege in complaint 
that there were no encumbrances. 
Noble v. Cromwell,.26 Barb. (N. Y.) 
475, 6 AbbPr 59 [aff 3 Abb. Dec. 382, 
27 HowPr 289]. (7) Failure to au- 
thenticate appointment of guardian 
in another state. Williams v. Dun- 
can, 92 Ky. 125, 17 SW 330. (8) Fail- 
ure to file attorney’s authority to ap- 
pear for nonresidents. Stock v. 
Mann, 132 Misc. 474, 230 NYS 107. 
(9) Failure to file dower releases. 
Stock v. Mann, supra. (10) Failure 
to provide for proceeds belonging to 
unknown or absent owners. Stock vy. 
Mann, supra. (11) Failure to require 
payment into court of shares subject 
to liens which were ordered paid. 
Stock v. Mann, supra. (12) Failure 
to sell property free from lien of 
debts. Stock v. Mann, supra. (13) 
False and fraudulent representations 
by_a parcener at a partition sale to 
influence, purchasers, in the absence 
of evidence that the party making 
the representations was acting as 
the agent or representative of his co- 
parceners. Matlock v. Bigbee, 34 Mo. 
354. (14) Formal omission in the 
judgment directing sale. Wichers v. 


Wichers, 138 a. 69, 70: S 40:) Sala) 
Informalities in appointment of 
guardian for infant. Disbrow_ y. 


Holger be Abbie GN. Ye)> 58etae@ion 
Judgment in partition not fixing the 
respective interests of the owners be- 
fore directing a_ sale. Powell v. 
Baer, 143 Ky. 282, 186 SW 629. (17) 


McKenzie v. . 
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cured,®® the court may compel the purchaser to ac- 
cept title, conditioning its decree upon the curing of 
the defect.°* Where the existence of the defect de- 
pends on how the court construes certain documents, 
the court will disregard the defect and give the doc- 
uments such a construction, if possible, as will sus- 
tain the proceedings.°* 

Misdescription of premises. An alleged misde- 
seription of the premises is not regarded as a mis- 
description if it contains a reference to a correct sur- 
vey of the premises, and a purchaser will not be re- 
heved from his bid on that ground where the deserip- 
tion contained such a reference.®® 

Burden of proof. A bidder will not be relieved 
from his bid if he fails to sustain the burden resting 
upon him of establishing defects which throw a cloud 
upon his title.°° 

Waiver or estoppel. Where the alleged defect op- 
erates to continue rights of parties of which the bid- 
der had notice at the sale and subject to which he 
bought, he cannot be relieved from his bid on that 
ground.?° And where the bidder was himself a will- 
ing party to the proceedings,’! or to the transaction 
relied upon by him as ground for relief, the relief 
prayed for will not be granted.*? 


After confirmation of the sale’? irregularities in* 


procedure not affecting the jurisdiction of the 
court,’* or an alleged insufficiency of the proof to 
support the decree of sale after jurisdiction of par- 
ties and subject matter are obtained, is not ground 
for granting relief to the purchaser from his bid.7° 

Purchaser of one parcel cannot refuse to accept 
the land under his contract on the ground of alleged 
irregularities in the execution of the decree ordering 
the sale of several lots including his own, where the 
requirements of the statute have been complied with 
so far as they apply to the particular-parcel of land 
he has purchased.*® 


Omission of final judgment directing 
execution of deed. Stock v. Mann, 
supra. (18) Omission of formal an- 


74. 
281; 
NE 442; 


PARTITION 


Todd v. Dowd, 1 Metc. 
Reed v. Reed, 107 N. Y. 545, 
Woodhull v. Litte, 


[§§ 728-736. 
A bidder may be 


git 


[§ 729] b. Defect of Parties. 
relieved from his bid where all necessary partie 
were not made parties to the action or suit.78 A bid- 
der at a sale had under a judgment in an action main- 
tained by a cestui que trust’? may be relieved from 
his bid,8®° even though the trustees were made par- 
ties defendant and allowed the judgment to be taken 
by default.82 But a bidder will not be relieved where 
the record makes a prima facie showing that all per- 
sons having an interest in the land had been made 
parties in the absence of proof that there were other 
parties having an interest who were not joined;** 
or where it appears that the person not joined was 
presumably dead, the presumption being founded on 
circumstances disclosed in the evidence;®* or where 
there is no evidence that he ever existed,** or that 
the family relationship giving him an interest in the 
land ever existed;*® or where his materest in the 
land depended on an instrument which had been de- 
clared invalid by the court.*® In the absence of 
fraud or misrepresentation, a bidder will not be re- 
lieved from his bid if he acquires the title held by 
all parties to the action,®’* and his mistaken belief 
that he was purchasing a title which could be ac- 
quired only by the joinder of other parties will not 
avail him,** especially where he himself is a party 
to the partition proceeding.*® Failure to make a 
lienholder a party is not ground for relief from a 
bid, where the len has been transferred to the pro- 
ceeds of the sale.°°® é 

Joining as plaintiffs instead of as defendants per- 
sons other than the cotenants has been held to be 
no ground for relieving a bidder from his bid. 

[§ 730] 7. Curing Defects. A defect existing at 
the time of the sale cannot be made a ground for 
relief from a bid where at the time the objection 
is made the defect no longer exists and the purchaser 
has not been prejudiced by the delay.°? The irreg- 
etay [a] Nonjoinder of remaindermen. 


—Where, on the settlement of a de- 


102 N.|cedent’s estate, one of the devisees 


swer to petition for partnership. | Y. 165, 6 NE 266; Fuller v. Missroon, | purchases land under the belief that 
Young’s Suce., 23 lia. Ann. 386. (19) 1/35.S. C. 314, 14-SH 714. he is obtaining a fee simple title 
Plaintiff not in possession, nor en- 75. Friddle v. Kohn, 20 SW 274,]| thereto, and he completes the pur- 
titled to the immediate possession, of | 14 KyL 312. chase by paying part cash, and giv- 
any of the land, but only a tenant 76._ Friedrich vy. Friedrich, 111 La. | ing a mortgage for the balance, the 
in common of a remainder. Blakely | 26, 35 S 371. fact that, owing toxthe failure to 
ve Calder, 15 N.Y. 617 [afi 13 How Pr 77. See supra § 230 et seq. ‘make contingent remaindermen par- 
476]. (20) Pleading of administrator 78. See cases infra this note. ties, he obtains merely a life estate: 
not of the nature of an action. to [a] Rule applied: (1) Where the]is not a ground for relieving him 
settle the estate. Bell v. Smith, 71] proof disclosed the existence of per- | from the purchase, nor can he re- 


SW 433, 24 KyL 1328 [reh den 72 SW 
POV oe Key 2.0954. (21) Qualifi- 
cations and acts of guardian ad litem. 
Herbert, v. Smith, 6 Lans. (N. Y.) 
493. (22) Want of final judgment 


sons, 
erty. 
1035; 


not parties to the action, who 
might have an interest in the prop- 
Harlan v. Stout, 22 Ind. 488; 
Handy v. Waxter, 75 Md. 517, 28 A 
Toole viv Toole, L12°N.) ¥.-338, 


quire that such remaindermen be 
made parties to the proceeding. 
Smith vy. Winn, 38 S. ©, dss, 191s 07 
SET Ailee mio Le 

89. Smith v. Winn, supra (“The 


against defendants not served. Stock 
v. Mann, supra. 


65. See infra § 730. 
66.. McRae v, Smith, 112 La. 715, 
36S 659; Jordan v. Jordan, 145 Tenn. 


378, 239 SW 423. 


67. McKenzie v. Woodward, 101 
Misc. 47, 166 NYS 485. 
68. Umbach v. Umbach, 82 N. J. 


Eq. 427, 89 A 514. 

69. Sauton v. Sauton, 45 La. Ann. 
919, 13 S 203; Scarlett v. Robinson, 
112 Md. 202, 76 A 181; Dennerlein v. 
Dennerlein, 111 N. Y. 518, 19 NE 85; 
Stock v. Mann, 132 Misc. 474, 230 
NYS 107; McKenzie v. Woodward, 101 
Mise. 47, 166 NYS 485; Goodwin v. 
Crooks, 33 Misc. 39, 68 NYS 219 [aff 
58 App. Div. 464, 69 NYS 5781. 

TOE Cromwell. ve, Bull). 97% ON. “X. 
209. 

71. Wilson v. Mehard, 248 Pa. 
320, Oo AahOG Ll. 


72. Brackenridge v. Dawson, 7 
Ind. 383; Wilson v. Mehard, 248 Pa. 
ap, 98 A O61. 

73. See infra § 745 et seq. 


19 NE 682, 8 AmSR 750, 2 LRA 465, 
22 AbbNCas 392; Bernhardt v. Kurz, 
38 NYS 103, 2 NyAnnCas 112. (2) 
Where noncompliance with statutory 
requirements in the bringing in of 
unknown parties was shown. Sand- 
ford v. Wihite; 56° NS OY. 350° fait ell 
Thomps. & C. 647, 46 HowPr 205]. 


79. See supra §§ 200, 241. 

80. Harris v. Larkins, 22 Hun (N. 
Y.) 488. 

81. Harris v. Larkins, supra. 

82. Krekel v. Guenzler, (Ky.) 124 
Sw 848. 

3. Tobin v. U. S. Safe Deposit, 
ete., Bank, 115 La... 366, 39° S333" Mar-= 


tinez v. Wall, 107 ‘Lia. 737, 31 S 1023. 
84. Goodwin v. Crooks, 58 App. 
Div. 464, 69 NYS 578. 


85. Sonn v. Kennedy, 51 Misc. 234, 
LOO INAS SiS 5. 
$6), Dresser vo Travis, 17 PeN. YW 


371, 69 NE 734; 
371, 69 NE 734. 
87. smith Ve Wann seuss Ce 1s sy al 7 
SE 717, 751. 
88. Smith v. Winn, supra. 


Im-rei<oss; LivmNeeye 


appellant was a party to the action 
under which the sale was made, from 
which he is now seeking to be re- 
lieved. He knew, or ought to have 
known, that, by his purchase, he 
could .only acquire the title of those 
who were parties to the action; and 
if it was necessary that other par- 
ties should have been brought in, 
for the purpose of obtaining a good 
title for the land which he, with 
the other parties to the action, had 
induced the court to order the sale 
of, he could have had such addition- 
al “parties brought in, and if he failed 
to do so, he must be regarded as 
having offered the ameunt of his bid 
for the interests of those who were 
parties to the action’’). 

90. Stock v. Mann, 132 Misc. 474, 
230 NYS 107 (Civ. Pract. Act § 10388), 


91. Stock v. Mann, supra. 
92. See cases infra this note. 
[a] Illustrations of defects that 


have been cured: (1) Encroachment 
of wooden steps of adjoining build- 
ings on the lot sold. Uebelacker v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 720-733] 


ularity must be cured, however, not later in the pro- 
ceedings than on motion to compel the purchaser to 
take in order to give the vendors the benefit of the 
sale.°® If the purchaser has been prejudiced by the 
delay he is entitled to be relieved from his bid not- 
withstanding the subsequent curing of the defect.°* 
Relief will also be granted where the defect is be- 
yond possibility of correction, notwithstanding the 
attempted offer of the vendors to remove the ground 
of objection.®® . 

[§ 731] L. Enforcement of Compliance with Bid®® 
—l. In General. As in ease of other sales of this 
nature,®’ the court may, in a proper case for such 
relief,°*® relieve him from his bid and order a new 
sale;°® or, in the absence of a proper case for such 
relief,! it may confirm the sale? and compel the pur- 
chaser to comply with his bid;* or it may order a 
resale and provide that he shall be held responsible 
if on resale the property shall bring less than his 
bid,* provided, of course, the record shows that the 
court had jurisdiction of the parties and subject 
matter,® and that all the essential requirements of 
the partition statute have been compled with.°® 

An assignee of the bid may be compelled to com- 


ply therewith where he is shown by his acts evi-, 


denced on the record to have submitted himself to 
the jurisdiction of the court.’ 

[§ 732] 2. Summary Proceedings—a. In General. 
As in the ease of similar sales* in some Jurisdic- 


Uebelacker, 112 NYS 527. (2) Er- 4, 
roneously subjecting land to lease- 5. 
hold rights. Perrin v. Chidester, 159 | C. 123, 88 SH 1. 
Iowa 31, 139 NW 930. (3) Failure to 6. 
file papers necessary to the judgment. 7 
Waring v. Waring, 7 AbbPr (N. Y.) 


PARTITION 


See infra §§ 741, 742. 
Wooten v. Cunningham, 171 N. 


Young’s Suec., 23 La. Ann. 386. 
Archer v. Archer, 155 N. Y. 415, 
418, 420, 50 NE 55, 63 AmSR 688. 


[47 C.J.] 541 
tions,® the proper method of enforcing compliance 
with a bid is by summary proceedings, in the same 
court where the partition suit is pending, to secure 
the payment into that court of the money represent- 
ing the amount of the bid;!®° and the bidder has no 
right to interfere with the power of that court to 
execute its own decrees by demanding a jury trial 
in another court on the issue,!! or by bringing a dis- 
tinet action to recover the amount of a bond given 
for the purchase of the land.t2 It has even been 
held that judgments at law already obtained on the 
purchase-money notes will not interfere with the 
power of the equity court to compel payment of the 
purchase money in the proceedings where the sale 
was had.t® While the court’s power to compel pay- 
ment by the purchaser is generally placed on the 
general power of an equity court to enforce its own 
decrees,'* it has, in some cases, been grounded on the 
power of the court to compel the specific perform- 
ance of contracts for the sale of land generally.t® 

[§ 733] b. Rule or Motion. Where the bid is en- 
forced by summary proceedings in the partition ac- 
tion,?® the procedure is by rule, motion, or applica- 
tion.47 Although summary proceedings are inciden- 
tal to the partition suit and are available only while 
the suit is pending and before judgment,!® a peti- 
tion may be brought after judgment where it alleges 
fraud in obtaining it.° 

Defenses. Circumstances casting doubt on the 
sheriff and the adjudicatees were 
neglecting to consummate the trans- 
action; and that some steps had to 
be taken for bringing matters to an 


issue. This being the situation, any 
step that might be taken would be a 


472. (4) Failure to record deed to 
decedent. Powell v. Baer, 143 Ky. 
282, 136 SW 629. (5) Failure to wait 
statutory period between filing ad- 
mission of service of summons out- 
side state and grant of order of ref- 
erence and interlocutory judgment. 
Cahill v. Cahill, 131 Misc. 99, 226 NYS 
19:9, (6) Inadvertently excepting 
parcel of land from sale intended by 
all parties to be included. Close v. 
Brown, 47 N. J. Eq. 328, 21 A 953. (7) 
No order made designating a person 
on whom service of summons should 
be made in behalf of an interested 
minor. Lennox v. Lennox, 197 App. 
Div. 368, 189 NYS 718. (8) No proof 
of the service of the summons on 
defendants. Bogert v. Bogert, 45 
Barb. (N. Y.) 121. (9) Remainder- 
men not made parties to partition 
proceedings. Paget v. Melcher, 42 
App. Div, 76) 58°NYS 913. 

93. Crouter v. Crouter, 17 NYS 
Db Se atte boon IN. Nr Dy oO) INNE oui 2.O\c 

94. Dennis v. Godfrey, 122 Wash. 
QO ode. DOT. 

{a] Loss of resale.—Where the 
purchaser does not learn of the de- 
fects until after he has made the re- 
sale of the property and the vendee 
refuses to take it because of such de- 
fects, the original purchaser is en- 
titled to relief from his bid where 
the curing of the defect was subse- 
quent to the vendee’s refusal to take 
the land from the purchaser. Dennis 
v. Godfrey, 122 Wash. 207, 210 P 507. 


95. Kohler v. Kohler, 2 Edw. (N. 
¥.). 69; 
96. Enforcement of: 


Pe for purchase price see infra § 
ov. 
Lien for purchase price see infra §§ 
737-740. 
97. See Judicial Sales §§ 84-89; 
Mortgages § 1438. 
98. See supra §§ 718-721. 
are See sipra § 718; and infra § 
1. See supra §§ 718-721. 
2. See infra § 745 et seq. 
3. See infra §§ 731-742. 


Re. 


“While it is true that the facts in 
this case are not like those of any 
other to which our attention has 
been called, still they bring this case 
within the principle established in 
the cases cited, which predicates the 
power of the court to compel the 
purchaser to take title, upon his in- 
terference with the proceedings had 
under the order of the court, by 
which it is said he subjects himself 
to its jurisdiction and may be com- 
pelled to perform whatever he has 
undertaken. The interference in the 
cases cited was in bidding at a ju- 
dicial sale and undertaking to pay for 
the property the sum bid. Now, in 
this case, while the appellant did not 
purchase at the sale, and, therefore, 
was not within the facts of such 
cases as I have referred to, he did 
purchase, for a valuable considera- 
tion, of the vendee his bid, which, to- 
gether with the terms of sale, was 
assigned to him in writing. Had he 
stopped there, the question which the 
appellant argues would be before us. 
Buty her? didnot? Not only 
did he take an assignment of the 
bid and demand a deed of the prop- 
erty, but he also in recognition of 
the jurisdiction of the court invited 
the institution of a proceeding by 
means of which he hoped to obtain 
an adjudication relieving him from 
taking title because of a supposed 
incumbrance.” Archer v. Archer, su- 
pra. 

Liability of assignee of bidder at: 
Judicial sale generally see Judicial 

Sales § 149. 

Foreclosure sale see Mortgages § 

1843 note 24 [a]. 

8. See Judicial Sales § 85. 

9. See statutory provisions. 

10. Decuir v. Decuir, 117 La. 249, 
251, 41 S 568; Lyman v. Southern 
Coal Co:, 183 N. C. 581, 112 SE 242. 

“The first question to be considered 
is whether, under the circumstances, 
it was allowable to proceed by rule. 
We think it was. The situation was 
that a judicial sale had been made; 
that, for some reason or other, the 


mere incident to the suit, a mere pro- 
ceeding in aid of the execution of the 
judgment, and such, therefore, as 
came within the proper function of a 
rule.” Decuir v. Decuir, supra. 

11. Lyman v. Southern Coal Co., 
L83aNe C.584" LZ SR 242: 


12. Lyman _v. Southern Coal Co., 
supra. See Deaderick v. Smith, 6 
Humphr. (Tenn.) 138 (recognizing 
rule). See also infra § 736. 

13. Deaderick vy. Smith, supra. 

14. See cases supra notes 10-13. 

15. ¥iore’s. Hst., 11 Phila. (Pa.) 
63; Bell’s App., 71 Pa. 465. 


Independent suit for specific per- 
formance see infra § 735. 


16. See supra § 7382. 
17. La.—Decuir v. Decuir, 117 La. 
249, 41 S 568. 


Mo.—McNamee v. Cole, 134 Mo. A. 
266, 114 SW 46. 

N. J.—Gerlach v. Ball, 140 A 235. 

N. Y.—Hubbard v. Housley, ~27 
Mise. 276, 58 NYS 432 [aff 43 App. 
Div.al29, 259) NYS 392) Catto 6 OeiNe | Ye 
688 mem, 55 NE 1096 mem)]. 

N. C.—Lyman v. Southern Coal Co., 
LS INC. bs 45 Le Sy Ao, 

See cases infra notes 18-27; 
generally Judicial Sales § 86. 

[a] “Special proceeding.”,—Under 
a statute defining and distinguishing 
“action” and ‘‘special proceeding,” an 
application to compel a purchaser to 
take title is regarded as a “special 
proceeding.”. 4 Parish) vw Parish, S175 
N. Y. 181, 67 NE 298; Cahill v. Cahill, 
131 Misce..99, 226 NYS 199. 

18. See Lyman v. Southern Coal 
Copal sn IN. Cae si 2a Sy giao. 


and 


19. Lyman v. Southern Coal Co., 
supra. 
[a] On motion to dismiss the 


summary proceedings on the ground 
of final judgment already entered, 
the allegations é6f fraud in the peti- 
tion will be taken as true, the pur- 
chaser, however, being given oppor- 
tunity, after refusal to dismiss, to 
disprove the allegations of fraud. 
Lyman v. Southern Coal Co., 183 N. C. 
581, 112 SE 242. 
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validity of the title to such an extent as to render 
the land unmarketable constitute a defense to such 
proceedings,?° provided plaintiff has had opportunity 
to cure the alleged defects.21_ The bidder cannot set 
up defenses which he has waived.?? 

Evidence and burden of proof. The bidder must 
produce competent evidence in support of his de- 
fense,2? and the burden is on him to establish it.?* 
But where the ground for the bidder’s relief has been 
established and the vendors rely upon his waiver, the 
burden is on the vendors to prove the facts consti- 
tuting the alleged waiver.?° 

Question of fact. Where the facts as to the al- 
leged misrepresentation by the commissioner at the 
sale are in dispute, the question is one of fact, and a 
peremptory declaration for the bidder is properly re- 
fused.?°® 

Decree or order. Where all objections raised by 
the bidder have been overruled by the court, the bid- 
der is properly directed to complete the purchase.” 

[§ 734] c. Attachment for Contempt. Where a 
bidder refuses to comply with the court’s order to 
pay into court the amount due on his bid, the court 
may enforce specific performance by contempt pro- 
ceedings.?8 An order to pay the purchase money is 
a condition precedent to an attachment for contempt. 
for refusal to pay.?® 

[§ 735] 3. Independent Action. As in the ease of 
similar sales*® in some jurisdictions, an independent 
action to recover damages for failure to comply with 
the bid may be brought,*+ or, in others, an action in 
equity to compel specific performance by the bid- 
der,** but.it has been held that an independent action 
in equity to compel specific performance cannot be 
brought while proceedings in partition are still pend- 
ing in another court.** If the bidder is himself the 


(N. 
ny) 


{a] Nonjoinder of heirs.—Where 
the legal title to the partnership 
property is in one of the partners 
who holds as trustee for the other 


20. 3 Edw. 24. 
226 NYS 199; 


Paige (N. Y.) 550. 


Coster v. Clarke, 


99 S 27 
[a] 


PARTITION 


Cahill v. Cahill, 131 Misc. 99, 
Spring v. Sandford, 7 


25. Medicis v. Medicis, 155 La. 171, 


Agreement to accept other 


[§§ 733-735 


executor of one of the coheirs, an action against him 
for an accounting will lie.** 

Conditions precedent. The bidder must of course 
be put in default before proceedings against him can 
be had;** and the tender to him of a formal deed has 
been held to be a condition precedent,*° although this 
has been denied.*? 

Notice. The defaulting bidder is not entitled to 
notice of a later action to compel him to comply with 
his bid.*8 ; 

Parties. An independent action to recover dam- 
ages for failure to comply with the bid®® may be, 
under the practice in some jurisdictions,*® either in 
the names of the vendors‘! or in the name of the offi- 
cer for the use of the vendors.42, Where one of the 
vendors has sold his interest, his assignee may be 
substituted as a beneficial plaintiff in the action.*? 
Where a part of the purchase money is alleged to 
be in the hands of the commissioner, he may be made 
a party defendant with the bidder in an equity suit 
to secure an accounting and payment.*+ 

Pleading. Any agreement between the parties, 
which may operate as an abatement of the amount 
recoverable in an action by the officer against the 
bidder, may properly be alleged as a part of defend- 
ant’s answer.*® ! 

Evidence. Recitals of a referee’s receipt given at 
the sale are admissible as tending to show the terms 
and conditions of the sale.*® 

Questions of law and fact. To the extent that the 
right to enforce payment of an alleged deficiency** 
depends on disputed terms of an alleged agreement 
between cotenants, each of whom became a pur- 
chaser of a share, the existence and nature of the 
terms of the agreement is a question of fact properly 
left to the jury.*® : 


[a] Reason for 'rule.—‘‘{The ven- 
dors] are, therefore, literally within 
the principle, that an action to re- 
cover damages ‘must, in general, be 
brought in the name of the person 
whose legal right has been affected.’ 


partners, the heirs of a deceased part- 
ner other than the trustee are not co- 
owners of the land, and failure to 
make them parties to the proceedings 
for the sale of the land is not a de- 
fense in summary proceedings to 
compel the purchaser to comply with 


his bid. Coster v. Clarke, 3 Edw. 
(N. Y.) 428. 
2 Camitove, Cahill ist Mises 99) 


PYAR NINES) MORE 

22. Hubbard v. Housley, 27 Misc. 
276, 58 NYS 432 [aff 43 App. Div. 
129, 59 NYS 392 (aff 160 N. Y.. 688 
mem, 55 NE 1096 mem) J]. 

[a] Encroachments.—W here a pur- 
chaser obtains an adjournment of a 
motion to compel him to complete 
his. purchase, on condition that he 
waive certain objections to alleged 
encroachments and discrepancies, if 
he finally has no other valid ones he 
cannot again raise such objections. 
Hubbard v. Housley, 27 Misc. 276, 58 
NYS 482 [aff 43 App. Div. 129, -59 
NYS 392 (aff 160 N. Y. 688. mem, 55 
NE 1096 mem)]. 

23. Gerlach v. Ball, (N. J.) 140 A 


35. 

[a] Absence of evidence.—Where 
the purchaser sets up as ground for 
relief from his bid that the build- 
ings on the land had been condemned 
as unsafe and that he did not know it 
when he made his bid, evidence of 
condemnation which is merely hear- 
say and an entire absence of evi- 
dence bearing upon the purchaser’s 
knowledge of the alleged condemna- 
tion justifies the affirmance of an or- 
der that the purchaser pay his bid, 
Gerlach v. Ball, (N. J.) 140 A 235. 


form of title—Where the adjudica- 
tee at a partition sale refused to ac- 
cept the adjudication because of de- 
‘fects, it was incumbent on plaintiffs, 
in a rule on the adjudicatee to force 
him to accept title, to show that he 
had agreed to accept title ratified by 
the widow in lieu of a title by judi- 


cial sale. Medicis v. Medicis, 155 La. 
VG OES is 
26. McNamee v. Cole, 134 Mo. A. 


266, 114 SW 46. 

27. Stock v. Mann, 132 Misc. 474, 
230 NYS 107. 

28. Wakefield v. Wakefield, 256 Ill. 
°296, 100 NE 275, AnnCasl1913E 414. 
See generally Judicial Sales § 87. 


29. Cowell v. Lippitt, 3 R. I. 92. 

30. See Judicial Sales § 88. 

31. Griel v. Randolph, 108 Ala. 
601, 18 S 609; Wiley v. Robert, 27 
Mo. 388. 

32. Shaw v. Shaw, 21 F. Cas. No. 


12,724, 4 Cranch C. C. 715 (District 


of: Columbia); Wilson v. O’Quin, 131 
La. 126, 59 S 38. See Heywood v. 
Covington, 4 Leigh (31 Va.) 373 


(recognizing rule). 
383. Heywood v. Covington, supra. 
34. Newman vy. Clyburn, 41 S. C. 
534, 19 SH 913. 


35. See Jennings v. Hodges, 16 La. 
Ann, 321 

36. Jennings v. Hodges, supra, 

37. Swain v. Morberly, 17 Ind. 99, 

38. Griel v. Randolph, 108 Ala. 


601, 18 S 609; 
(Tenn.) 380. 


Still v. Boon, 5 Sneed 


39. See supra text and note 31. 
40. See statutory provisions. 
41. Hutton v. Williams, 35 Ala. 


503, 76 AmD 297. 


ail Chitty on Pleading, 60. If the com- 
missioners who made the sale have, 
by way of exception to the general 
rule, power to sue, it does not mili- 
tate against the right of the present 
plaintiffs to bring suit. There would 
simply be a right of action, either 
in the commissioners, or in the plain- 


tiffs.”” Hutton v. Williams, 35 Ala. 
5038, 512, 76 AmD 297. 
42. Griel v. Randolph, 108 Ala. 


ae 18 S 609; Wiley v. Robert, 27 Mo. 


43. Griel 108 Ala. 
601, 18 S 609. 

44. Shaw v. Shaw, 21 F. Cas. No. 
12,724, 4 Cranch C. C. 715. 

45. Wiley v. Robert, 27 Mo. 388. 

[a] Release by one party to an- 
other.—In an action by the sheriff to 
enforce payment of a bid at a parti- 
tion sale, defendant alleged that aft- 
er the sale he and A, one of the other 
parties thereto, together owning 
nineteen twentieths of the land sold, 
agreed that A should take the land 
at a price to be subsequently agreed 
on between them. The court erred 
in striking out such allegation from 
the answer, since, while the sheriff 
was entitled to collect by suit enough 
of the bid to cover thesone twentieth 
due to others and the costs and his 
own fees, it was not necessary that 
they should pay in any more than 
such amount in order to have it paid 
back immediately. Wiley v. Robert, 
27 Mo. 388. 

46. Hammond v. Cailleaud, 6 Cal. 
Unrep. Cas. 412, 60 P 523. 

47. See infra § 742. 

48, Dick v. Milligan, 4 Pa. Cas. 26, 


v. Randolph, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Judgment or decree. In some cases where a rea- 
sonable ground for fear as to the validity of the ti- 
tle is raised by the bidder, a decree of specific per- 
formance is made conditional on the removal of such 
grounds.*® 

_[§ 736] 4. Enforcement of Bond or Security.°° 
Where the case comes within the rule that the pur- 
chaser has become a party to the original action or 
suit by operation of law on account of his bid,°+ re- 
covery on a bond given for the purchase of the land 
may be had by summary proceedings in.the original 
court instead of by resort to independent litigation.°” 
Where payment of the purchase price has been made 
by the purchaser to an officer of the court but with- 
out authority of law to do so, an independent suit in 
equity may be brought by the coheirs against the 
purchaser to enforce the purchase-money bond,°* and 
an adjustment of equities between the purchaser and 
the officer is not a condition precedent to the co- 
heirs’ recovery of the purchase price;°* and in such 
a ease, the obligation of the officer to refund to the 
purchaser may be litigated in the same suit.°® 

[§ 737] 5. Lien for Unpaid Purchase Money, and 
Enforcement Thereof—a. Creation, Nature, and Ex- 
tent. The len on the land sold to secure payment 
of the purchase money,°® whether the sale be for cash 
or on ecredit,°* is wholly statutory,°* and rights there- 
under are limited by the terms of the statute.°® The 
giving of personal security for the purchase money®® 
does not operate as a bar to the lien;®+ and the ven- 
dor may bring action on the personal security,°* not- 
withstanding the existenée of the lien;®* but under 
some statutes the remedy by enforcement of the len 
is held to be exclusive of other remedies.°* 

Subject matter to which lien attaches. The lien is 
not restricted to the land lying in the county where 
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the proceedings for partition were instituted, but ex- 
tends to land in other counties subjeet to the parti- 
tion.®® 

[§ 738] b. Assignment. A lien for the purchase 
price of land sold by a trustee in partition proceed- 
ings is not assignable,*® and therefore, on assignment 
of the bonds given for such purchase price, the hen 
does not pass with them.°* 

[§ 739] ¢c. Discharge or Extinguishment. The 
lien is not discharged until the vendors have received 
the money in payment for the land,®* and payment, 
to operate as a discharge, must be made to the per- 
sons entitled to receive it.6® It is not discharged 
by an interchange of receipts between the commis- 
sioner and the purchaser.‘° 

Evidence of payment. A recital in the deed ac- 
knowledging receipt of the consideration is not con- 
clusive evidence of payment.’! Nor is evidence of 
payment of the money by the purchaser into court, 
in the absence of further evidence showing its dis- 
position by the court, sufficient evidence of payment 
discharging the lien.7? But evidence that a cash 
payment was made, and a note given in payment of 
a purchaser’s bond, and that the bond was then 
marked “settled in full,” is sufficient to warrant a 
finding that the transaction was intended by the par- 
ties as payment in full, operating to extinguish the 
lien.7° 

[§ 740] d. Enforcement of Lien. Where, as a re- 
sult of a conveyance of the land by the purchaser to 
another, the vendors have two remedies, an action 
on the purchase-money note against the original pur- 
chaser,‘*+ and enforcement of the lien on the land in 
possession of his vendee,*® the latter cannot compel 
the vendors to exhaust their remedy on the note be- 
fore enforcing the lien.*® 


6 A 720. 5 
49. Wilson v. O’Quin, 131 La. 126, 
Saat 38; Chalon v. Walker, 7 La. Ann. 
50. See Judicial Sales § 89. 
Action on bond notwithstanding 
statutory lien see infra § 738. 
51. See Judicial Sales §§ 84, 113. 
52. Council v. Rivers, 65 N.C. 54. 
53. See Beery v. Irick, 22 Gratt. 
(63 Va.) 614 


54. Beery v. Trick, supra. 
55. Beery v. Irick, supra. 
56. See statutory provisions. See 


also Walke v. Moody, 65 N. C. 599. 

fa] In South Carolina “The Act 
of 1791, 1 Faust, 27, under which the 
proceedings for partition were had, 
expressly provides, in all cases, when 
lands are directed to be sold for the 
purpose of partition, they ‘shall 
stand pledged for the payment of the 
purchase-money;’ and in my own 
administration of justice, when my 
attention has been called to the sub- 
ject, I have always refused to re- 
quire a mortgage from the purchaser, 
believing that the Act itself gave a 
better security than any mortgage 
that could be devised. It is a securi- 
ty which even the Court itself has 
no power to cancel.” Messervey v. 
Barelli, 11 S. C. Hq. 567, 575. 


57. See Messervey v. Barelli, su- 
pra. 
58. Ridgely v. Iglehart, 3 Bland 


(Md.) 540; Daniels v. Moses, 12 S. C. 
130 


59. Ridgely v..Iglehart, 3 Bland 
(Md.) 540; Chalmers v. Jones, 23 S. 
Cc. 463; Messervey v. Barelli, 11 S. 
CEC Do. 

[a] Intestate’s estates.—The pur- 
chase-money lien given by the act of 
1791 attaches only in cases of sale 
for partition of intestate’s estates, 
and therefore, where land was held 
in common, and one of the owners 
died intestate, and in partition pro- 
ceedings the land was sold, the lien 

2 


attached only to the intestate’s share. 
Chalmers v. Jones, 23 S. C. 463. 


60. See supra § 687. 
61. Daniels vy. Moses, 12 S. C. 130. 
[a] Reason for rule.—‘It is ar- 


gued that the requirement in the 
order of: sale that the purchaser 
should give bond, with sufficient sure- 
ties, rebuts the presumption that any 
statutory lien was contemplated in 
this case, and shows that it was not 
the intention of the decree to rely up- 
on any such security. When it is 
remembered that at the time this sale 
was made and up to the commence- 
ment of the recent war, it was the 
very general, if not universal prac- 
tice, to require purchasers at ju- 
dicial sales of real estate to give 
good and sufficient personal security, 
as well as a mortgage of the prem- 
ises, it will be seen that such a pre- 
sumption would have but little to 
support it. But what is more im- 
portant, this argument proceeds up- 
on the erroneous idea that a statu- 
tory lien is the creature of the court, 
whereas, in fact, it owes its origin 
solely to the provisions of the stat- 
ute, and the courts could not, if they 
would, dispense with such a statu- 
tory provision any more than they 
could with the most solemn act of 
the legislature.” Daniels v. Moses, 
ZS. CO ESOS 141s 
62. See supra § 736. 
Shurlock v. Smith, 2 Pa. Dist. 


64. Ridgely v. Iglehart, 3 Bland 
(Md.) 540. 

65. Daniels v. Moses, 12 S. C. 130. 

66. gee bart v. Armiger, 1 Bland 
67. Iglehart v. Armiger, supra. 
68. Ridgely v. Iglehart. 3 Bland 
) 540: Hise.v. Geiger, 7 Watts & 
S. (Pa.) 273: Messervey v. Barelli, 11 
S. C. Eq. 567; Vaughn vy. Vaughn, 12 
Heisk. (Tenn.) 472. 

[a] Judgment and execution.—By 


a recovery of judgment on such bond 
and a sale of the land on which it 
is a lien, under an execution issued 
thereon, the lien of the bond is there- 
by extinguished. Ridgely v. Iglehart, 
38 Bland (Md.) 540. 

69. See cases infra this note. 
[a] Payment to administrator (1) 
discharges lien where bond for pay- 
ment of the purchase money runs to 
the administrator (Unangst v. Krae- 
mer, 8 Watts & .S,,(Pas) 392), 2@) 
but does not discharge lien where or- 
der of sale directs payment to the 
heirs (Hise v. Geiger, 7 Watts & S. 
@Pa,) 278). 


70. Messervey v. Barelli, 11 S. C. 
Eq. 567. 
pris Daniels v. Moses, 12 S. C. 
72. Vaughn Vv. Vaughn, 12 Heisk. 


(Tenn.) 472. 

[a] Withdrawal after payment.— 
An agreement, between some of the 
vendors and the purchaser for the 
withdrawal by the latter of the pur- 
chase price upon giving a bond to 
refund, is in itself evidence that pay- 
ment ‘has not been made, and where 
such agreement is part of the record 
subsequent purchasers of the land 
are charged with knowledge of its 
nonpayment. Vaughn y. Vaughn, 12 
Heisk. (Tenn.) 472. 

73. Griffin v. Addison, 2 S. GC. 105. 
Wet as PRICE yuan eEluInty 12 Heisk. 
(Tenn.) 344, 348. 

75. Rice v. Hunt, supra. 

76. Rice v. Hunt, supra. 

“The clerk and master, or the bene- 
ficiaries in the fund, should not be 
embarrassed, or their remedy altered 
or delayed, by the arrangement un- 
der which the comnvlainant purchased 
the land, their right and remedy are 
precisely the same as before, and 
they cannot be enjoined from taking 
any steps they may see fit, to which 
they may be entitled under the law, 
to collect their debt. They cannot 
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Jurisdiction. A probate court, in the absence of 
powers expressly conferred by statute, has no juris- 
diction to enforce a lien for purchase money in par- 
tition proceedings.** 

Parties. The commissioner, in the absence of ex- 
press statutory authority, is not a proper party plain- 
tiff to a bill to enforce the lien.** Where the pur- 
chaser has died, his heirs are necessary parties de- 
fendant, unless it is shown that they have parted 
with their interest.7° 

Limitations. The purchasing and taking posses- 
sion of land subject to the statutory hen does not 
constitute adverse possession,*® and such possession 
by a vendee of the purchaser at the partition sale for 
a period exceeding the statutory limit does not free 
the land of the lien.*? 

Liability for deficiency. Where the land is sold to 
enforce the lien and fails to produce an amount equal 
to the balance due on account of the purchase price, 
the purchaser remains liable for the deficiency.*? 
Nor can a part of the purchasers evade their labil- 
ity therefor by having the title taken in the name of 
one of their number, and an individual bond and 
mortgage signed by him to secure payment of the 
purchase price.** 

Reimbursement of subsequent vendee for imprové=‘ 
ments. A subsequent vendee of the land subject to 
lien, who purchases without knowledge of its exist- 
ence, and puts improvements on the property which 
are necessary and judicious and which add to its val- 
ue an amount equal to their cost, is entitled to reim- 
bursement therefor, when the land is taken from him 
in proceedings to enforce the lien.** 

[§ 741] 6. Resale*°—a. In General. As in the 
case of similar sales,°® the court may order the prop- 
erty resold at the first suecessful bidder’s risk and 
expense, if he refuses without reason to comply with 
his bid,** or to pay when due any unpaid balance of 
the purchase price.** A surety on the purchase-mon- 
ey note on which default has been made may inter- 
vene by petition for a resale of the property and 
application of the proceeds first to payment of the 
note.*® 

Putting prior bidder in default.°° Before making 
the order, the court must first call upon the bidder to 
show cause why he has not complied with his bid.®! 
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Where the statute does not require it, it is not neces- 
sary that a tender of bond or certificate of purchase 
should be made to the defaulting bidder before or- 
dering a resale.°2 Where, under the statute, the sale 
is made for cash, a resale can be made by the sheriff 
at once upon the bidder’s refusal to pay cash,°* and 
it is not necessary to report the proceedings to the 
court before ordering a resale.°* 

Form and contents of order for resale. If the bid- 
der gives no sufficient reason for his default the or- 
der for resale should direct that it be made at the 
risk and expense of the original purchaser;°® but 
this clause should be omitted where the new sale is 
ordered after the bidder has given a sufficient reason 
for refusing to comply with his bid,®® or where the 
statute in terms provides that the second sale shall 
be held as though no previous one had been made.®? 
Like the order for the first sale,°* the order for re- 
sale may be required to be in writiny.®® If not ap- 
pealed from by the bidder, it is conclusively pre- 
sumed as against him that the order for resale was 
in proper form.+ 

[§ 742] b. Liability for Deficiency on Resale. 
As in the ease of similar resales,? a defaulting bid- 
der who fails, without excuse, to complete his pur- 


Chase is liable for the difference between the amount 


bid by him and the amount obtained at a resale,® 
even though the amount of his bid is greatly in ex- 
cess of the value of the land,* provided he is not the 
victim of fraud or mistake practiced upon him by 
the other party.®> The defaulting bidder cannot claim 
relief from such liability on the ground that one of 
the coowners has assigned his interest of which the 
bidder had no notice,® or on the ground that encum- 
brances on the property were mentioned at the sec- 
ond sale but not at the first, where the bidder was 
chargeable with knowledge of their existence when 
he made his bid at the first sale;’ but he may claim 
relief on the ground that the order of resale was 
made without giving him any opportunity to show 
cause why he should not complete the purchase,® or 
that he was acting at the first sale as agent for oth- 
ers, that he so told the officer, and at his suggestion 


assigned his bid to his principals, and that ‘the offi- 


cer accepted them as purchasers,® ‘or that the con- 
ditions offered at the resale differed from the condi- 


be compelled first to exhaust their 
remedy against Peyton and ‘his sure- 
ty; but they may proceed at once, 
if they choose, against the land. The 
relation of surety and principal did 
not exist between the complainant 
and Peyton. All that can be required 
of those entitled to the purchase 
money for the land is, that in enforc- 
ing their own rights they must not 
interfere with the equities of others. 
But to protect the equities of others, 
they are not required to lose any 
right of their own, or to resort to a 
more expensive, dilatory, or uncer- 
tain remedy.’ Rice v. Hunt, supra. 

77. West v. Thornburgh, 6 Blackf. 
(Ind.) 542. 

78. West v. Thornburgh, supra. 

79. Crane v. Warfield, (Ark.) 15 
, SW 609. 

S02) Clark. va, Smith, lie som Cn oS: 
See also Adverse Possession § 279. 

SI. 9 Clark v.’ Smith, supra. 

82. Burhans v. Beam, 37 N. J. Ha, 
593 [rev 36 N. J. Eq. 497]. See also 
infra § 742. 

83. Burhans v. Beam, supra. 

84. Cameron v. Holenshade, 13 Oh. 
Dec. (Reprint) 430, 1 Cine. Super. 83. 

85. On vacating or setting aside 
oviginal sale see infra §§ 785, 786. 

Order of sale see supra §§ 658-666. 


86. See Judicial Sales §§ 204-229. 

87. Elson y. Sullivan, (lowa) 200: 
NW 180. 

88. ‘Rout! v.. King, 103 -iInd. 555; 3 
NE 249. 

89. Rout v. King, supra. 

90. Necessity for confirmation to 
Se liability for deficiency see infra § 
if 


S137 lh ve" Ble sr Ti 239.4240" 

“The order of the court was one of 
resale simply, without directing that 
it should be made at Hill’s risk, and 
without his first having been called 
upon to show cause why he should 
not comply wtih the terms of the 
first sale. He might have had good 
cause for refusal to do so, and he 
should have had an opportunity to 
show cause, before making a resale 
at his risk; and if a resale was to be 
had at his risk, he should have been 
so apprised’ in the order of resale.” 
Hill *v. Ball) supra. 

92. Hutton v. Williams, 35 Ala. 
503, 76 AmD 297. 

93. Dazet v. Landry, 21 Nev. 291, 
30 P 1064. 

94. Dazet v. Landry, supra. 

96), SHiligves Hills 5S eilibezooe ath 
erford v. Rutherford, 132 S. C. 273, 
128 SE 725. 

96. McDonald v. Byrnes, 147 Wis. 


139, 132 NW 888. 

[a] Sale of wrong land.—Upon 
the bidder’s refusal to pay because 
a tract belonging to a stranger was 
included by the scrivener’s mistake 
in the notice of sale, it was error to 
order a resale only on condition that, 
if the land brought less than on the 
first sale, the first bidder should take 
it at the amount of his first bid. Mc- 
Donald _ v. Byrnes, 147 Wis. 139, ee 
NW 888. 

97. McNamee v. Cole, 134 Mo. oT 
266, 114 SW 46. 

98. See supra § 660. 

99. Pratt v. Bentley, 38 S.C. L. 19. 

1. Hammond vy. Cailleaud, 111 Cal. 
206, 43 P 607, 52 AmSR 167. 

2. See Judicial Sales § 220. 

3. Perrin v. Chidester, 159 Iowa 
31, 1839 NW 930; Kelly v. Sale, 161 
Ky. 148, 170 SW 5133 Hewitt v. Lal- 
ly, 51 Mo. 93: Chase v. Chase, 15 
AbbNCas (N. 5%) Sali, 

4. Kelly v. Se, 161 Ky. 148, 170 
SW 513. 


5. Kelly v. Sale, supra. 
6. eet Vv. Randolph, 108 Ala: 601, 
7. McNamee vy. Cole, 134 Mo. A. 
266, 114 SW 46. 

8. See supra § 741. 

9. Zeigenfuss v. Moore, (N. J. Ch.) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 742-745] 


tions at the original sale,?° unless it be shown that 
the difference in price at the two sales was not due 
to such difference in the condition,!? or that the 
court issuing the order of sale had no jurisdiction of 
the partition proceedings.!? The purchaser is enti- 
tled to have the amount of his cash payment credited 
“on such deficiency,'® even though the terms of sale 
provide that such a payment shall be forfeited on 
failure to complete the purchase.t* 

Necessity of confirmation to fix liability. That a 
confirmation of the sale is a necessary condition 
precedent to the enforcement of a defaulting bidder’s 
liability for the deficiency has been both affirmed?® 
and denied.'® 

Right of redemption. After a resale of land to 
pay a balance due on notes given for the purchase 
money at the partition sale, no right of redemption 
remains in the first purchaser.'? 

[§,.743] M. Abatement of Price. In the absence 
of warranty, mistake, fraud, or misrepresentation, 
the purchaser is not entitled to an abatement of price 
on the ground of failure of title to a part of the land 
purchased at the partition sale.1S Where it appears 


that the purchaser has been imposed upon by fraudt® 


or material misrepresentation relied upon by him,?° 
he is entitled either to a pro tanto abatement of the 
purchase price”? or to a total rescission of the con- 
tract;*? and this is so, even though the misrepresen- 
tation was innocently made.?? Where abatement is 
sought on the ground of fraud, the offer of the ven- 
dors to take back the land from the purchaser at the 
sale price is immaterial.”* 

Income from land. The purchaser, being entitled 
to the rent or profits from the land from the date of 
the sale, may claim an abatement from the purchase 
price to the extent of rents collected in advance by 
the former owners beyond the date of sale.?° 

Expenses of securing possession. The purchaser 
is entitled to an abatement from the purchase price 
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to cover the expense of securing possession of the 
land from an adverse claimant in possession at the 
time of the sale, where it appears that such adverse 
possession was a fact known to the vendors, and not 
communicated to the purchaser, and of which the 
purchaser was ignorant.?° 

Deficiency in quantity of land. An abatement will 
be allowed for any deficiency in the quantity of the 
land actually conveyed from the quantity repre- 
sented at the sale.?* 

Failure of title as to part. Where there is failure 
of title to a small strip of the land and it appears 
that the loss is of small consequence, an abatement 
in the price rather than relief of the purchaser from 
his bid is the proper remedy.?® Where it is proved 
or assumed that at the time of sale the purchaser 
was ignorant of the facts indicating a failure of ti- 
tle, to a part of the land, he cannot have an abate- 
ment on that account if it is shown that later, with 
full knowledge of the facts, he elected to pay the full 
purchase price and accept the title.?® 

[§ 744] N. Report or Return*—1. In General. 
General rules elsewhere stated,*° in so far as ap- 
plicable, govern as to the necessity, requisites, and 
sufficiency of reports or returns of sales in partition 
proceedings.*+ The officer or officers conducting the 
sale are required to make a report or return of the 
sale to the court from which they derive their pow- 
er,?? and it must conform to the requirements of the 
statute under which it is made.** If the statute re- 
quires it to be under oath, it cannot be confirmed un- 
less it is under oath.*+ A report otherwise suffi- 
cient will not be vitiated by an obvious clerical er- 
Rove 

Mistakes working no injury to any interested par- 
ty may be corrected by amendment.?® 

[§ 745] 2. Confirmation**’—a. Necessity. Al- 
though a contrary view has been taken,** in accord- 
ance with the rule governing similar sales,®® the re- 


‘60 A 520. and hold it ten years before he could, Pa. 394. And see cases infra notes 
10. Hammond v. Cailleaud, 111]receive the money.” Holman _ vy. | 33-36, 

Cal. 206, 438 P 607, 52 AmSR 167. Green, 4 Baxt. (Tenn.) 135, 136. 33. Tibbs v. Allen, 29 Ill. 535. 
11. Hammond y. Cailleaud, supra. 18. Mitchell v. Pinckney, 13 S. C. [a] Time of making.—In Missou- 


[a] Conditions as to title—Ham- | 203. 
mond v. Cailleaud, 111 Cal. 206, 43 19. 
P 607, 52 AmSR 167. 419, 

12. McMichael v. Skilton, 13 Pa. 20. 


Goings v. Shafer, 
253 SW 133. 
Peake v. Renwick, 86 S. C. 226, 


ri, if the sale is made by the sheriff, 
he is not compelled to make return 
at a specified term as in case of sales 
in invitum. Patton v. Hanna, 46 Mo. 


214 Mo. A. 


215. 68 SE 531, 33 LRANS 409. 314. 


13. Bailey v. Dalrymple, 47 N. J. al. 
Eq. 81, 19 A 840; Chase v. Chase, 15 
AbbNCas (N. Y.) 91. 

14. Bailey v. Dalrymple, 47 N. J. 
Eq. 81, 19 A 840. See Perrin v. Chi- 
dester, 159 Iowa 31, 1389 NW 930 (Cif 
there has been no rescission by agree- 
ment of the parties, the referee may 


68 SE 531, 


: a . to their 
retain the earnest money paid by the Drie 
eee): TRANS 409 


15. Sarpisian v. Mardirosian, 239 


See cases supra notes 19, 20. 34. 
22, Peake v. Renwick, 86 S. C. 226,' 
33 LRANS 409. 35. 

[a] If it appears that a pro tanto 
reduction would probably result in- 36. 
equitably to the vendors, 
will decree a rescission of the con- 
tract and a restoration of the parties 
original status. 
Si-O) 226; 68 SHe531; 33 


Peake v. Renwick, supra. [b] 


Leahy v. Leahy, 116 Misc. 330, 
189 NYS 897. 

Prince v. Mottman, 84 Wash. 
287, 146 P 841. 

See cases infra this note. 

the court {a] Thus a mistake in charging 
himself with the entire proceeds in- 
stead of deducting the third to re- 
main charged for the benefit of the 
widow may be properly corrected by 
the officer. Yoder’s App., 45 Pa. 394. 
Interest charged may be cor- 


Peake v. 


Gye 23. 
255 ‘Swe 332. 8° sales hasta ko Sic capita 24. Goings v. Shafer, 214 Mo. A. ee beta the pacts of Hae Hey 
> veep 419. 253 SW 133. actual terms o e sale. oder’s 
an Lee ey disp te Moe A. | 8 a6.” “Winfrey v. Work, 75 Mo.-65. | App:, 45 Pa. 394. : 
dy... iolman.,.v...Green, 4. Baxt 26. McGown vy. Wilkins, 1 Paige 37. Confirmation as prerequisite 


(Tenn.) 135. 

[a] “The reason given is, that 
~such a sale is not within the spirit 
and meaning of our Statutes for re- 
demption of real estate. If such re- a7. 
demption was allowed, then the col- 441. 
lection of the purchase money might 23. U 
be indefinitely postponed, as there NYS 527. 
might be half a dozen failures to pay 29. 
on so many sales for payment of the | 203. 


his bid). 


amount bid, and each purchaser en- 30. 
titled to redeem within two years, 81. See cases 
the land never bringing the money 32. 


because sold subject to redemption, 
and the creditor likely be compelled 
at last to buy the land for his debt, 


dition precedent to a decree compel- 
ling the purchaser to comply with 


Barkley v. Barkley, 16 S. C. L. 
Uebelacker v. Uebelacker, 112 
Mitchell v. Pinckney, 13 S. C. 


See Judicial Sales §§ 55-57. 

infra notes 32-36. 
Hutton v. Williams, 
503, 76 AmD :297; 
LGA. L509) SUS Si) bila 
Hanna, 46 Mo. 314; 


Logan v. Yancey, 


(N. Y.) 120 (abatement was a con- | 69: 


Sere er ace to purchaser see infra § 


Passing of title to purchaser see in- 

fra § 789. 

38. [a] In New Hampshire “it is 
not the practice for sales in 
partition proceedings to be confirmed 
by a formal order of the court. Such 
sales are treated as valid if no ob- 
jection is made to them. Yet, where 
objection is made to the validity of 
the sale, the question of its confirma- 
tion or whether it should be set ene 
properly arises.’’ Boston, etc., R. 
Patton v. |v. Langdon, 68 N. H. 467, 468, 44 A603. 
Yoder’s App., 45 39. See Judicial Sales § 60. 


35 Ala. 


é 
[47 C. S.—35] 
b 
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port or return of the sale must be confirmed by the 
court in order to complete the sale and render it ef- 


fective and valid.*® 


An exception to the general rule has been recog- 
nized by some decisions which hold that a confirma- 
tion in pais may be as effectual to complete the sale 


as the judicial act of the court.*1 


[§ 746] b. Proceedings for Confirmation—(1) In 
Principles governing proceedings for con- 
firmation of judicial sales*? apply to proceedings for 
confirmation of sales in partition proceedings under 


General. 


judgment or decree of court.** 


[§ 747] (2) Who May Object. 
with principles governing judicial sales** any person 
having an interest in the proceeds of the sale may 
object to the confirmation thereof.4> . 

[§ 748] (3) Waiver, Ratification, and Estoppel 


40. a. 
Ala. 503, 76 AmD 297. 

Ark.—Moore v. McJudkins, 136 Ark. 
292, 206 SW 445. 

Ill.—Miller v. Miller, 332 Ill. 177, 
163 NE 343. 

Iowa.—Loyd v. Loyd, 61 Iowa 243, 
16 NW 117. 

Md.—Whitely v. Whitely, 117 Md. 
538, 84 A 68. : 

Miss.— Hickory Bank v. McPher- 
son, 102 Miss. 852, 59 S 934; Redus 
v. Hayden, 43 Miss. 614. 


Mo.—Hector v. Mann, 225 Mo. 228, 
124 SW 1109; Thomas v. Elliott, 215 
Mo. 598, 114 SW 987; Clark v. Sires, 
°193 Mo. 502, 92 SW 224; Wauchope 
v. McCormick, 158.Mo. 660, 59 SW 
970; Burden v. Taylor, 124 Mo. 12, 27 
SW 349; Murray v. Yates, 73 Mo. 13; 
Whitener v. Ward, (A.) 242 SW 991. 

N. Y.—Latourette v. Latourette, 25 
App. Div. 145, 48 NYS 1076. 

N. C.—Patillo v. Lytle, 158 N. C. 
92, 73 SE 200; Miller v. Feezor, 82 
Ne C4. 1:92) 

Pa.—tIn re Hamilton, 51 Pa. 58.° 


Tenn.—Walker v. Walker, 4 Coldw. 
300. ; 
[a] Rule applied.—The purchaser 


paid a small part of the purchase 
money in cash, and gave his notes 
for the balance. Before any report 
or confirmation of the sale, the pur- 
chaser offered and the commissioner 
accepted payment of the notes in 
Confederate treasury notes. The 
commissioner died without reporting 
either the sale or the payment. It 
was held that to render the sale com- 
plete it was indispensable that it 
should be confirmed by the court. 
Walker v. Walker, 4 Coldw. (Tenn.) 
300 

[b] Sale by sheriff is not like an 
ordinary sheriff's sale under execu- 
tion, but is a judicial sale which must 
be confirmed by the court prior to 
which it has no effect. Thomas v. El- 
liott, 215 Mo. 598, 114 SW 987; Clark 
v. Sires, 193 Mo. 502, 92 SW. 224; 
Burden v. Cook, 124 Mo. 23, 27 SW 
SO Ls 

41. Alsobrook vy. Eggleston, 69 
Miss. 833, 13 S 850; Redus v. Hayden, 
43 Miss. 614, 637 (both holding that 
a judicial confirmation is unneces- 
sary where the parties in interest 
have so acted in reference to the 
sale as to regard it as an accom- 
plished fact). 
. “A rule, that confirmation by the 
court should nevertheless be essen- 
tial, would be purely technical, found- 
ed in no broad views of policy or 
reason.” Redus v. Hayden, supra. 

[a] What not such confirmation. 
—Currency placed by the purchaser 
in the commissioner’s hands was re- 
fused by the owners; the commis- 
sioner’s deed was never recorded; 
nor did it appear that the purchaser 
claimed any interest thereunder after 
exception to the sale was filed. Four 
years after the commissioner’s sale, 
he bought an undivided half interest 
from another of the _ cotenants, 
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To Object. Objections to a sale may be waived*® 
and the acts of the parties may amount to a ratifica- 


tion of the sale, although voidable,*? or may estop 


them to question its validity.4® However, it has been 
held that an amicable suit for partition becomes ad- 
verse, as far as the confirmation of a sale is con- 


cerned, where the property is bid in by one of the 


In accordance 


promptly recording his conveyance. 
It was held not to show a confirma- 
tion of the sale by act of the parties. 


Alsobrook v. Eggleston, 69 Miss. 833, 
13 S 850. 
42. See Judicial Sales § 62 et seq. 


43. Wise v. Wolfe, 120 Ky. 263, 85 
SW 1191, 27 KyL 610; Ex p. Garrett, 
174 N. C. 38438, 93 SE 838; Wooten 


v. Cunningham, 171 N. C. 123, 88 SE 
1; Jordan v. Jordan, 145 Tenn. 378, 
239 SW 423. 

[a] Notice to «purthaset.— Where 
the purchaser has executed bonds in 
compliance with the terms of the 
sale, he becomes a party to the ac- 
tion and is affected with constructive 
notice of the court’s prior order of 
record calling a special term pursu- 
ant to statute to consider a motion 


for confirmation of the sale. Wise 
v. Wolfe, 120 Ky: 263, 85 SW 1191, 
27 KyL 610. 

44. See Judicial Sales § 64. 


45. Oswald v. Johnson,’ 140 Ga. 
62, 78 SE 333, AnnCas1914D 1; In re 
Hamilton, 51 Pa. 58; Lowman ov. 
SbkheHeet) W382 W. -Vialie(42> 90: SE 

[a] Heirs of a decedent at an or- 
phans’ court sale of the decedent’s 
land stand in no relation of trust to 
the bidders of the sale; and the 
highest bidder acquires no right 
which debars the heirs or their coun- 
sel from endeavoring to have his bid 
rejected and a resale ordered. In re 
Hamilton, 51 Pa. 58. 

46. Cates v. Johnson, 109 Ala. 126, 
19 S 416; Backenstoss v. Stahler, 33 
Pa. 251, 75 AmD 592. See also Es- 
toppel §§ 215, 225. 

lta] Thus (1) the employment of 
a puffer to enhance the price at an 
orphans’ court sale of real estate, 
although a ground to set aside the 
sale, will not affect the rights of the 
parties, after confirmation, receipt 
of the deed, and possession under it. 
Backenstoss v. Stahler, 
75 AmD 592. (2) Objection that the 
price is inadequate is waived when 
no objection is made to the’ report 
of the sale. Cates v. Johnson, 109 
Ala. 126, 19 S 416. 

47. La Forge v. Latourette, 129 
App. Div. 447, 114 NYS 146 [aff 198 
N. Y. 591 mem, 92 NE 1089 mem]. 

48. Hector v. Warren, 225 Mo. 255, 
124 SW 1119; Hector v. Mann, 225 
Mo. 228, 124 SW, 1109; Connell v. 
Wilhelm, 36 W. Va. 598, 15 SE 245. 

[a] Rule applied.—(1) Where co- 
parceners accept the proceeds of a 
sale not approved by the court un- 
der such circumstances that they 
must be held to have known that the 
proceeds are those from the sale of 
their lands, they thereby elect to af- 
firm the sale and are estopped to 
question its validity. Hector v. War- 
ren, 225 Mo. 255, 124 SW 1119;. Hec- 
tor v. Mann, 225 Mo. 228, 124 SW 
1109. (2) Commissioners reported an 
actual division of lands and the as- 
signment of one parcel to plaintiff 
and of the other to defendant. There 


33 Pa. 261,- 


parties, so that one attorney cannot, as representing 
all of the parties, waive, for parties to the suit other 
than the bidder, notice of presentation to the court 
of the report of sale for confirmation.*® 
[§ 749] (4) Time of Confirmation. 
course, to the provisions of, particular regulatory 
partition statutes,°° general rules governing time of 
confirmation of judicial sales®1 apply to partition 
sales.°? A private sale may not come within the pur- 
view of a statute regulating the confirmation of pub- 


Subject, of 


after the parties entered a consent 
decree, which did not confirm the 
commissioners’ report, but by which 
the land might be sold, either as a 
whole or in parcels as divided in 
the report of the commissioners. Un- 
der this decree that portion allotted 
to defendant was alone sold and was 
bought by plaintiff. Defendant’s un- 
divided interest was encumbered to 
its full value; but there were no 
liens on plaintiff's share. Defendant 
was estopped by his consent to the 
decree authorizing the sale from ex- 
cepting to the report of sale because 
the land set off to plaintiff had not 
been sold, also since, if sold, the pro- 
ceeds would have merely been paid 
back to plaintiff, and hence no in- 
jury to defendant was done by the 
omission. Connell v. Wilhelm, 36 W. 
Va. 598, 15 SE 245. 

Frazier v. Frazier, 137 Ark. 57, 
SW. 215. 

50. See statutory provisions. 

[a] Effect of time of filing.—Un- 
der Revisal (1905) § 2543 regulating 
the confirmation of sales in partition 
proceedings, where an order of sale 
was made, the land -sold pursuant 
thereto to the highest bidder at the 
sum of one thousand two hundred 
dollars and the commissioner the 
next day filed his report of’ sale that 
it was fair, open, and well attended, 
recommending confirmation, and the 
bid was not raised within twenty 
days, and no exception was filed to 
the report of the commissioner, and 
the purchaser, ready, able, and will- 
ing to comply with his bid, appeared 
before the clerk and demanded that 
the sale be confirmed, and thereafter 
the commissioner reported that an- 
other offered ‘to raise the bid to one 
thousand five hundred dollars, the 
clerk properly entered judgment 
confirming the commissioner’s report 
on the ground that the purchaser had 
the legal right to pay his bid and 
receive his title to the land, the pro- 
vision of the statute that the court 
shall confirm the report if no excep- 
tion is filed to it within twenty days 
being mandatory, and indicating an 
intention to foreclose the matter at 
the end of twenty days. Ex p. Gar-. 
rett, 174°N, Co 343,0344°193 "Sh 838 
(“that parties will be encouraged to 
buy, and the proceeds of sale in- 
creased, if it is known that the high- 
est bidder may have his rights defi- 
nitely settled within the time fixed ~ 
by the statute’’). 

[b] In vacation.—Under a _ stat- 
ute permitting confirmation of a par- 
tition sale in vacatigh where there 
is no contest, the confirmation can- 
not be had against exceptions already 
adjudicated in the decree of sale 
where raised against confirmation by 
the guardian ad litem of minors. 
eye v. Rhodes, 124 Miss. 640, 87 


51. See Judicial Sales § 64%. 
52. See cases infra this note. 
[a] Confirmation on day of filing 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 750] (5) Bearing and Determination—(a) In 
General rules elsewhere considered®* are 
applicable to the hearing and determination of pro- 
ceedings to confirm partition sales,®> but the court 
should. not, on such a hearing, decide on the merits 
of the decree for partition,®° or attempt to adjudi- 
cate the rights of a person not a party to the action 


General. 


or suit.>7 


[§ 751] (b) Objections and Exceptions. 
rules elsewhere considered®® govern as to objections 
and exceptions to the confirmation of partition 
Objections and exceptions must be season- 
Facts relied on to show fraud must be 


sales.°° 
ably made.®° 


report, although unusual, is not in- 
valid as to the purchaser, where it is 
not shown that the purchaser was 
not prevented by that act from filing 
exceptions of merit to the sale, or 
that he was prejudiced’ thereby. 
Wise v. Wolfe, 120 Ky. 263, 85 SW 
1191, 27 KyL 610. 

[b] In vacation.—Land in an ac- 
tion for partition is not “property in 
the custody of the court” within the 
meaning of a statute providing that 
the chancellor may confirm sales to 
such property in vacation. Frazier 
v. Frazier, 137 Ark. 57, 207 SW 215. 

53. Thompson v. Rospigliosi, 162 
N. C. 145, 77 SE 113 (construing Re- 
visal [1905] § 2513 relating to con- 
firmation by the court of a partition 
sale if not excepted to within twenty 
days). 

“The matter of confirmation [of a 
private sale] being in the sound legal 
discretion of the court, the court may 
confirm it at once, or at any time 
during the continuance of the term 
to which the report of sale is made.” 
Thompson vy. Rospigliosi, supra. 

54. See Judicial Sales § 65 et seq. 

55. See cases infra this note; and 
infra §§ 751-755. 

[a] Adjudication as to inadequacy 
of price.—Under the clear language 
and effect of Code (1907) §§ 2642, 
5226, the probate court may deter- 
mine, on the issue of confirmation of 
sale decreed for division, whether the 
highest bid is not greatly less than 


the land’s' real value. Reed v. 
Hughes, 192 Ala. 162, 68 S 334. 
56. Slingluff v. Stanley, 66 Md. 


220, 7 A 261 (a court of equity has 
no power, on exceptions by a default- 
ed defendant in partition, to a sale 
made under a decree, to review and 
decide on the merits of the decree; 
for, as between the parties to the 
suit, the decree is conclusive of the 
subject matter involved; and if the 
court has jurisdiction to pass the de- 
cree, that decree must be executed, 
unless it be reversed by regular pro- 
ceedings had for the purpose). 


57. Talley v. Talley, 108 Miss, 84, 
66 S 328. 
[a] Where a widow who has not 


been made a party to a suit for par- 
tition by the heirs of the ancestor’s 
land in which she was not made a 
party as required by statute files a 
petition of intervention before confir- 
mation of a sale for partition, the 
court should not on dismissing the 
petition for want of prosecution de- 
cree a confirmation of the sale and 
attempt to adjudicate the widow’s 
rights in the property. Talley v. 
Talley, 108 Miss. 84, 66 S 328. 

[b] First purchaser’s damages.— 
In a proceeding to prevent confirma- 
tion, wherein a resale is requested, 
damages to the first purchaser will 
not be adjudicated. Little v. Cam- 
mack, 109 Miss. 753, 69 S 594. 

58. See Judicial Sales § 66. 

59. Ala.—Pollard v. Jackson, 204 
Alan vsti n85) Si i435 

Ark.—Frazier v. Frazier, 137 Ark. 
57, 207 SW 215; Terry v. Logue, 97 
Ark. 314, 133 SW 1135. 

Ga.—Oswald v. Johnson, 140 Ga. 
62, 78 SE 33%, AnnCas1914D 1. 

Tll.—Osmond v. Evans, 269 Ill. 278, 

= 


‘We. 


PARTITION 
alleged.%? 


sale.&> 
General 


sound discretion 


LO UNE, 16% 
220 Ill. 137, 77 NE 129. 

N. C.—McCormick v. Patterson, 194 
N.C. 216, 139 SH 225. 


Compton y. McCaffree, 


60. See cases infra this note. 
[a] Time of filing.—(1) An objec- 
tion to the confirmation should be 


raised when the report comes up for 
confirmation (Britton v. Meriwether, 
166 Ark. 414, 265 SW 3864), (2) but 
if made before confirmation at the 
term of court to which commission- 
ers make their report, it will be in 
time (Oswald v. Johnson, 140 Ga. 
62, 78 SE 333, AnnCasi914D 1). 

{b] In North Carolina (1) a stat- 
ute, providing that if no exception is 
filed with the report of sale of the 
commissioners within twenty days 
the same shall be confirmed, is man- 
datory, and, unless,the exceptions are 
filed within the time designated, the 
court has no power to consider them. 
McCormick v. Patterson, 194 N. C. 
216, 220,139 SE 225. (2) It has been 
held, however, that notification of the 
clerk of exceptions to the confirma- 
tion of the sale within the time re- 
quired by statute, and thereafter 
without objections in open court giv- 
ing an extended statement without 
objection of the reasons why the sale 
should not be confirmed, is a sufficient 
compliance with the statute requir- 
ing exceptions to be filed within twen- 
ty days after the report is filed.” Mc- 
Cormick vy. Patterson, supra (‘‘the 
law does not require strict formality 
in the filing of exceptions’’). 

61. Osmond vy. Evans, 269 Ill. 278, 
110 NE 16. 

[a] Mere conclusions in excep- 
tions to the report of a partition sale 
that the buyer discouraged bidding, 
without averring facts, will not sup- 
port allegations of fraud. Osmond v. 
Evans, 269 Ill. 278, 110 NE 16. 

62, Terry v. Logue, 97 Ark. 314, 
133 SW 1135; Johnson v. Campbell, 
52 Ark?) 316, 12 “SW .57.8: 

63. See Evidence §§ 89-162. 

[a] Evidence held admissible.— 
Where a sale was objected to by some 
of the parties because the purchase 
price was inadequate, it was error to 
exclude evidence that the purchasers 
had refused to allow such parties to 
inspect or measure certain timber 
removed from the land after the 
sale, since this was relevant to the 
value of the land as it stood at the 
time of the sale. Ladd v. Ladd, 127 
Ala. 573, 29 S 14. 

{b] Evidence held inadmissible.— 
Where timber Jands were sold, evi- 
dence of an offer for the land, made 
after the sale, was properly rejected, 
since such offer was no criterion of 
the adequacy of the price, when the 
fairness of the sale was undisputed. 
Ladd v. Ladd, 127 Ala. 573, 29 S 14. 

64. See Evidence §§ 1730-1806. 

[a] Evidence held sufficient: (1) 
To show compliance with decree as 
to posting notices of sale. Vaughn v. 
Newman, 221 Ill. 576, 77 NE 1106, 112 
AmSR 203. (2) To support the sale. 
Peper v. Traeger, 152 Md. 174, 136 
A 537 (on exceptions by the pur- 
chaser to the ratification of a sale, 
made under Code art 16 § 243 that all 
the adult parties either prayed for 
or consented to the sale and that the 
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Petition to vacate the decree, presented by way of 
objection to the confirmation of a report of sale, is 
not the proper practice.®? 

[§ 752] (c) Evidence. 
the relevancy, materiality, and competency,®* and 
weight and sufficiency,°* of evidence apply on objec- 
tions and exceptions to confirmation of a partition 


General rules governing 


[§ 753] (d) Approval or Disapproval—aa. Dis- 
cretion of Court. In accordance with principles 
governing judicial sales*® the confirmation of a par- 
tition sale is a matter which rests largely within the 


of the trial court,°* except where 


pit alleged that the sale would be 
for the best interest of the infant 
parties, it was held sufficient to sup- 
port the sale, although there was no 
direct proof in support of the alle- 
gation referred to, the sale being for 
a sum greater than the value of the 
property, as testified to by persons 
interested therein). : 

[b] Evidence held insufficient: 
(1) To show interference with other 
bidders by purchaser. Stivers v. 
Stivers, 236 Ill. 160, 86 NE 209. (2) 
To show that the land could be re- 
sold at a substantial advance. Sti- 
vers v. Stivers, supra. (3) To show 
that the price was grossly inade- 
quate. Stivers v. Stivers, supra. (4) 
To show that the price was not inade- 


quate. Duncan y. Hiss, 141 Md. 605, 
119 A 455. 
65. Hector v. Warren, 225 Mo. 255, 


124 SW 1119; Hector v. Mann, 225 
Mo. 228, 124 SW 1109 (both holding 
that, in a suit to recover land sold 
under a partition decree, a memoran- 
dum in a minute book in the office of 
the clerk of court indicating that a 
report of the partition sale was ap- 
proved was not objectionable as evi- 
dence because it failed to describe 
the land in question, and because it 
showed the approval was made prior 
to the sale). 


66. See Judicial Sales § 66%. 

67. Cal'—Dunn*v. Dunn, 137 Cal. 
51569) Pe 847, 

D. C.—Rowland vy. Munck, 15 App. 
403. 

Fla.—Stewart v. Hunter, 65 Fla. 
325, 61 S 623. 

T11.—Miller’v. Miller} 332.0 177, 


163 NE 343; Stivers yv. Stivers, 236 
Tll. 160, 86 NE 209; Abbott v. Beebe, 
226 Ill, 417, 80 NE 991, 117 AmSR 
257. 

Ilowa.—Fraizer v. Fraizer, 204 Iowa 
724, 215 NW 946; Harney v. Crowley, 
184 Iowa 1101, 169 NW 370; Loyd v. 
Loyd, 61 Towa 243, 16 NW 117. 

Mo.—Wauchope v. McCormick, 158 
Mo. 660, 59 SW 970; Pomeroy v. Al- 
len, 60 Mo. 530. 

N. Y.—La Forge v. Latourette, 129 
App. Div. 447, 114 NYS 146 [aff 198 
N. Y. 591 mem, 92 NE 1089 mem]; 
Leahy v. Leahy, 116 Misc. 330, 189 
NYS 897. 

Ss. Asie va v. Allen, 76 S. C. 494, 
57 SH 54 

[a] 1 “was not abuse of discre- 
tion: (1) To confirm a sale where it 
appeared that five commissioners 
were appointed but failed to sign a 
return; that two insisted that the 
majority had agreed on the valuation 
and an assignment, which two others 
denied, that the remaining commis- 
sioner agreed at one time with the 
first two commissioners, and: after- 
ward with the other two, whereupon 
the last three signed the return, with- 
out again going on the premises, and 
without notice to the other two, and 
without coming together. Allen y. 
Allen, 76 S. C. 494, 57 SE 549 (it can- 
not be said that the court acted 
against the preponderance of the evi- 
dence in taking the sworn statement 
of the majority as true). (2) To re- 
fuse to confirm a sale where it ap- 
peared that defendants were all non- 
residents, and were misled by not 
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the rule has been modified by positive statutory en- 
actment.®8 Nevertheless, such discretion is not an 
arbitrary one and must be exercised in accordance 
with the established principles of law,°® and such 
discretion is subject to review,’° but will not be in- 
terfered with by an appellate court except upon good 
and substantial grounds in the interests of the par- 
ties injuriously affected,71 and unless a clear abuse 
thereof is made to appear.’? 

[§ 754] bb. Grounds’*—(aa) In General. Wheth- 
er the court will confirm a sale may depend largely 
on the particular circumstance of each case;‘* but 
the court must confirm unless there exists some rea- 
son recognized by law as warranting a refusal to do 
SO: o° 

Particular grounds considered. In general, where 
there is proof that the sale was fairly made and that 
a fair value was realized, an objection to confirma- 
tion by one who offers no proof of unfairness or 
irregularity in the sale or inadequacy of price should 
be overruled;7® and accordingly a confirmation was 
upheld against the objection that a belief on the part 
of some of the public existed that the owners, or 
some of them, would appear and buy in the property 
unless it should bring a fair price;** that one ex- 
cepting to the sale acted under a mistake of law in™ 
the belief that a bid for the property was not final 


learning the terms and date of the m4 
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ing sale see infra’§§ 766, 777. 
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and that he could come in subsequently with a better 
bid if he felt like’ it;78 that, subsequent to the sale 
at public auction to the highest bidder, a bid for a 
larger amount was made;7° or that a contest of the 
will of the former owner of an interest in the land 
is pending where his heirs and devisees are parties 
to the suit for sale.8° On the other hand, if the mat- 
ter urged in the objections shows the sale to have 
been unfair or inequitable to the parties, the court 
will refuse to confirm;8! and accordingly a confir- 
mation was properly refused where the court was 
without jurisdiction to order a sale of part of the 
land sold;8? where the parties stipulated for a dis- 
missal of the cause before the partition sale was con- 
firmed;** or where the party to whom the commis- 
sioner reported the sale had been made bid for the 
land on an understanding or agreement that he was 
representing all of the parties.*+ = 

Mere irregularities in the proceedings do not, as 
a general rule, justify a refusal to confirm.*® 

Sale in gross instead of by parcels may not consti- 
tute sufficient reason for not confirming it.®® 

Misconduct of original officer appointed to sell 
land for partition cannot avail to set aside a sale 
made by his successor.** 

“Existence of liens.°° Confirmation may be proper 
notwithstanding the existence of liens on the land’® 


‘jection to confirmation is raised after 


sale in time to protect their interests, 
that the land was appraised at eleven 
thousand six’ hundred dollars, but 
was sold for nine thousand three hun- 
dred and seventy-five dollars, that 
purchasers did not deposit the amount 
of their bid on the day of the sale 
according to the terms of the sale, 
but waited until after three of them 
had sold their interest in the pur- 
chase to the fourth, who furnished 
all the purchase money paid to the 
master, that two of the complainants 
were minors, and after the sale de- 
fendants gave a bond to bid eleven 
thousand six hundred dollars for the 
property in case of a resale. Comp- 
ton v. McCaffree, 220 Ill. 137, 77 NE 
129. 

{b] Approval of the highest bid 
is largely discretionary with the 
court, but where the property was a 
farm consisting of two hundred and 
eighteen acres and the highest bid 
therefor was an increase of over four 
thousand dollars, the increase was 
held too substantial to justify the 
approval of the original bid even in 
the exercise of the above discretion. 
Harney v. Crowley, 184 Iowa 1101, 
169 NW 370. 


68. See statutory provisions. 
{a] In North Carolina, under Con- 
sol. St. § 3243, where twenty days 


have elapsed since the sale without 
exceptions being filed or without the 
bid being increased, the court is with- 
out discretion in the matter and must 
confirm the sale on motion therefor. 
McCormick v. Patterson, 194 N. C. 


265) 139) Sip 2:25. 
69. Dunn v. Dunn, 137 Cal. 51, 69 
P 847; Abbott v. Beebe, 226 Ill. 417, 


80 NE 991, 117 AmSR 257; Loyd v. 
Loyd, 61 Iowa 2438, 244, 16 NW 117. 

“A discretion is reposed in the 
court in the premises, not, however, 
of an arbitrary character, but a 
legal discretion, for which a valid 
and sufficient reason may be given.” 
Loyd v. Loyd, supra. 


70. Stivers v. Stivers, 236 Ill. 160, 
86 NE 209. 

71. Rowland v. Munck, 15 App. 
(DE C5) 4403; 

72. Stewart v. Hunter, 65 Fla. 
325, 61 S 623; Wauchope v. Mc- 


Cormick, 158 Mo. 660, 59 SW 970. 
73. Grounds for opening or vacat- 


Lowman v. Funkhouser, 78 W. 
Va. 742, 90 SE 340. 


me Dunn v. Dunn, 137 Cal. 51, 69 
76. Rowland v. Munck, 15 App. 


(DMC) e4 035 
Allen v. Martin, 61 Miss. 78. 
Whitely v. Whitely, 117 Md. 
538, 84 A 68. 

Conover v. Walling, 15 N. J. 
Eq. 167. See Merritt v. Graves, 52 
Wash. 57, 100 P 164 (under a statute 
providing that sales of land in par- 
tition-shall be in the manner required 
for sales of land on execution, and 
that a sale shall be confirmed unless 
there was a substantial irregularity, 
the irregularity must be in the pro- 
ceedings concerning the sale itself, 
so that it is not ground for refusing 
confirmation that a higher or better 
bid is submitted after sale). 

[a] Reason for rule.—‘“‘If a per- 
son making the highest bid, and to 
whom the property is bona fide struck 
off, acquires no rights; and if his 
bid is to be considered a mere offer 
by which he is bound, but which at a 
future period is to be accepted or re- 
jected by the court at their mere will 
and pleasure, the natural tendency 
will be to discourage bidders, and 
depreciate the price of property at 
these sales.” Conover v. Walling, 15 
IN. dE. 6 7 69. 

Effect of advance bids generally 
see Judicial Sales § 67%. . 

80. Wise v. Wolfe, 120 Ky. 263, 
85 SW 1191, 27 KyL 610 (distribu- 
tion of the part of the purchase mon- 
ey representing such interest may be 
deferred until termination of the con- 
test). 

81. Oswald v. Johnson, 140 Ga. 62, 
78 SE 333, AnnCas1914D 1. 


82. Pollard v. Jackson, 204 Ala. 31, 
85 S 4381. ' 
83. Miller v. Miller, 332 Ill. 177, 


1638 NE 343. 

84. Lowman v. Funkhouser, 78 W. 
Va. 742, 90 SE 340. 

85. See cases infra this note; 
notes 86, 87. 

fa] Allegation of ownership.— 
Confirmation should not be refused 
merely because it appears that the 
parties owned the land as devisees 
and not as heirs as alleged in the 
original bill, especially where the ob- 


and 


the purchaser had been in possession 
of the land for years, had made valu- 
able improvements, and paid the pur- 
chase money. Donahoe v. Fackler, 8 
W. Va. 249 (the proceeds of the sale 
should be distributed among the par- 
ties interested in the proportion in 
which they held the land as devisees). 
[b] Erroneous decree.—Dungan v. 
Vondersmith, 49 Md. 249. 


[ec] Irregular bond.—Dungan v. 
Vondersmith, 49 Md. 249. 
[a] Misdescriptions.—Confirma- 


tion should not be refused because of 
a misdescription in the judgment or 
in the commissioner’s deed, it being 
manifest what land was intended to 
be sold. Wise v. Wolfe, 120 Ky. 263, 
85 SW 1191, 27 KyL 610. 

[e] Nonjoinder of wife.—(1) Con- 
firmation should not be refused be- 
cause one of the cotenants was a mar- 
ried man and that ‘his wife was not 
joined asa party. Wise v. Wolfe, 120 
Ky. 263, 85 SW 1191, 27 KyL 610; 
Reed v. Reed, 80 SW 520, 25 KyL 
2324. (2) The reason is that the 
court may and should yet cause her 
to be made a party and have the val- 
ue of her inchoate right of dower in 
her husband’s interest shown and 
paid to her out of his share of the 
proceeds. Wise v. Wolfe, supra. 

86. Hopper v. Hopper, 79 Md. 400, 
29 A 611 (where trustees to sell land 
in partition sell in a body a tract of 
land which is divided into lots, for 
a fair price, and the sale is fairly 
conducted and the evidence is con- 
flicting as to whether it would have 
brought more if sold by lots, a de- 
eree of the court overruling excep- 
tions to the sale will not be re- 
versed). 

87. Dungan v. Vondersmith, 
Md. 249. ; 
et See generally Judicial Sales § 


49 


Affecting determination of mode of 
partition see supra § 449. 

89. Wise v. Wolfe, 120 Ky. 263, 
85 SW 11:94, 27 Keydi 610; 

[a] Tax lien.—A sale will be con- 
firmed as against an objection of the 
purchaser that there are taxes which 
are a lien on the land since he will 
be credited with the amount thereof. 
Wise v. Wolfe, 120 Ky. 2638, 85 SW 
IDOL 20 yy L610) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 754-758] 


or on the interest of one of the cotenants.°® So it 
has been held that an objection by one cotenant that 
the commissioners had collected the purchase price 
and applied his share to the discharge of liens on his 
undivided interest should not be sustained sinee the 
propriety of the disposition of the purchase price 
should be determined on the confirmation of the re- 
port of the commissioner to determine liens existing 
at the time of sale and those still outstanding.®* 

Where infants are interested in a moiety of the 
property of which they could not be divested except 
in the method prescribed by law, which method was 
overlooked or ignored in the partition proceedings, 
the sale should not be confirmed;°? and where pro- 
ceedings to partition property in which minors have 
an interest becomes adversary in character by pur- 
chase by an adult party-at the partition sale, the court 
eannot confirm the sale upon merely reading the re- 
port of sale,°* but only after the facts as to adequacy 
of consideration have been proved to the court and 
the court has determined for itself whether the inter- 
ests of the minors have been prejudiced by selling at 
the price named in the report of sale.®* On the other 
hand, it is no ground for objection on the part of the 
purchaser to confirmation that, while the answer of 
the infant defendant was filed by his mother as his 
statutory guardian, there was no evidence that she 
was his guardian.°°® 

[§ 755] (bb) Inadequacy of Price.®°® As in the 
the case of other similar sales,°* mere inadequacy 
of price is not sufficient ground for refusing to con- 
firm a sale in partition proceedings.°® But inade- 
quacy of price taken in connection with other cirecum- 
stances may constitute a ground for refusing to con- 
firm a sale;°® and accordingly it has been held suf- 


90. Wise v. Wolfe, supra (the 
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the failure of the commissioner to 
established custom of 
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‘ ficient ground to refuse confirmation where, in addi- 


tion to “inadequacy of price, there was fraud or mis- 
conduct in the purchaser or other person connected 
with the sale, or surprise to any party in interest 
created by the conduct of the purchaser? or of the 
commissioner conducting the sale,* or where the 
amount realized from the sale would be insufficient to 
pay off liens on the property and the costs of sale 
under a statute forbidding a sale under these cir- 
cumstances.t So it has been held that inadequacy of 
price will authorize the court to set aside a sale as 
to the interest of a minor cotenant.®> And gross in- 
adequacy of price is also sufficient ground to refuse 
to confirm a sale.°® 

.[§ 756] (6) Order or Decree7—(a) Nature. As 
in the case of similar sales,’ an order confirming a 
sale for partition is a final judgment or decree,® and 
it imports absolute verity except for fraud or want 
of consideration.?° 

[§ 757] (b) Record. In accordance with gener- 
al rules,'! it is essential that an order confirming a 
partition sale should be entered of record.” But it 
has been held that it is not necessary that confirma- 
tion appear by a formal order to that effect if it 
can be gathered from the whole record.t*? As in the 
ease of other judgments,'* the court has the power 
to enter orders confirming partition sales nune bat 
tune.+° 

[§ 758] (c) Operation and Effect1°—aa. In Gen- 
eral. Rules relating to the effect of confirmation 
of similar sales'* are applicable to confirmation 
of partition sales.1* A judgment or decree for con- 
firmation, being final,t® is conclusive against the 
parties and their privies?® as to all matters put in 


record in no equivocal terms.’ Clark 


Vie USines, 


fact that the interest of one coten- 
ant is subject to a lien for unpaid 
purchase money, and that his grantor 
is dead and the personal representa- 
tive is not made a party to the suit, 
constitutes no reason for refusing to 
confirm a sale of the land against 
the purchaser since the personal 
representative may be made a party 
before distribution of the purchase 
money and all rights thereto may 
then be adjudicated). 

91. Connell v. Wilhelm, 36 W. Va. 
598, 15 SE 245. See also supra § 678. 

92. Roberts v. Edwards, 141 Va. 
338, 127 SE 307. 

93. Frazier v. Frazier, 137 Ark. 57, 
207 SW 215. 

94. Frazier v. Frazier, supra. 

95. Wise v. Wolfe, 120 Ky. 263, 
85 SW 1191, 27 KyL 610 (such proof 
is not necessary until there is an is- 
sue raised on such fact). 

96. Grounds for opening or vacat- 
ing sale see infra § 773. 

97. See Judicial Sales § 67%. 

93: Dunn Vv. Dunn, 137 Cal. 51, 59, 
69 P 847; Allen v. Martin, 61 Miss. 
78; Connor yv.:McCoy, 83 S. C. 165, 65 
SE 257. 

“The weight of authority seems to 
hold to the rule that there must be 
something more than mere inade- 
quacy, i. e. that the inadequacy must 
be such as to justify the inference 
of fraud, or the inadequacy must be 
so gross as to shock the conscience.”’ 
Dunn v. Dunn, supra. 

99. Moore v. McJudkins, 136 Ark. 
292, 206 SW 445; Dunn v. Dunn, 137 
Cal. 51, 69 P 847 (dictum); Johnson 
v. Avery, 56 Minn. 12, 57 NW 217; 
arte v. Martin, 61 Miss. 78. 

Dunn vy. Dunn, 137 Cal. 51, 69 
Pp 47 (dictum). 

2. Dunn vy. Dunn, supra. 

8. Moore v. McJudkins, 
292, 206 SW 445. 

[a] As for instance where attor- 
neys were §urprised or misled to 
the great injury of their clients by 


136 Ark. 


é 


observe an 
notifying the attorneys of the date of 
the sale. Moore v. McJudkins, 136 
Ark. 292, 206 SW 445. 

4 Johnson v. Avery, 56 Minn. 12, 
57 NW 217. 

5. Allen v. Martin, 61 Miss. 78, 87 
(“as between the adult owners and 
the purchaser, the rights of the pur- 
chaser are superior, as between the 
purehaser and the infant those of 
the infant must prevail’’). 

6. Loyd v. Loyd, 61 Iowa 243, 16 


NW 117; Allen v. Martin, 61 Miss. 
78; Connell v. Wilhelm, 36 W. Va. 
598, 15 SE 245. 


7. For sale see supra §§ 658-666. 
Me See Judicial Sales § 71. 
Ala.—Pettit v. Gibson, 201 Ala. 
117" ESOS 

Mo.—Remmers v. Remmers, 239 SW 
509; Marsala v. Marsala, 288 Mo. 501, 
232 SW 1048; Clark ¥. Sires, 193 Mo. 
502, 92 SW 224; Murray v. Yates, 73 
Mo. 13; Whitener v. Ward, (A.) 242 
Sw 991. 

Nebr.—Federal Land Bank v. Tu- 
a 216 NW 186, 56 ALR 186. 

Y.—Kirk v. Kirk, 137 N. Y. 510, 
30 “NE 552. 
ois ae as v. Cummisky, 109 

Duke 

10. Clark v. Sires, 193 Mo. 502, 92 
SW 224. 

11. See Judgments § 182. 

12. Cowling v. Nelson, 76 Ark. 146, 
88 SW 913; Hector v. ‘Warren, 225 
Mo. 255, 124 Sw 1119; Clark v. Sires, 
193 Mo. 502. 516, 92 SW 224. 

“The confirmation of the sale was 
the consummation of, and the most 
important step in, the whole proceed- 
ing. It was the final judgment of 
the court from which alone an appeal 
could be taken, and when once ren- 
dered, imported absolute verity and 
was beyond impeachment except for 
fraud or want of jurisdiction. An 
act of such importance, and produc- 
tive of such grave consequences, 
should undoubtedly appear upon the 


supra. 

[a] Recital that sheriff had filed 
report.—A record which recited that 
the sheriff filed his final report in the 
cause, and that the cause was settled, 
did not show that the sheriff’s sale 
was confirmed by the court. Clark v. 
Sires, 193 Mo. 502, 92 SW 224. 

[b] Memorandum in a minute 
book in the office of the clerk of court 
indicating that a report was ap- 
proved, but which has never been 
made into a record entry, is not a 
judgment of the court approving the 
sale. Hector v. Warren, 225 Mo. 255, 
124 SW 1119; Hector v. Mann, 225 
Mo, 228, 124 SW 1109. 

13. Cowling v. Nelson, 76 Ark. 
146, 88 NW 913. 

14. See Judgments § 205. 

15. Britton v. Meriwether, 166 
Ark. 414, 265 SW 364. 

16, Of order or decree of sale see 
supra § 663. 

Confirmation as acceptance of bid 
see supra § 705. 

17. See Judicial Sales § 72. 

18. See cases infra notes 19-27. 

19. See supra § 756. 

20. Ark.—Ingram v. Raiford, 174 
Ark. 1127, 298 SW 507. 

Cal.—Hammond y. Cailleaud, 111 
Cal. 206, 43 P 607, 52 AmSR 167. 

Tee cere v. Hayden, 43 Miss. 


Nebr.—Federal Land Bank v. Tu- 
ma, aig NW 186, 56 ALR 186. 

N. Y.—Kirk v. Reirks Ws INL Yen5 10; 
33 NE 552; Dwight v. Lawrence, 111 
App. Div. 616, 98 IN YS! 16: 

[a] Thus it is conclusive against 
the purchaser who becomes a quasi 
party to the suit that he has no valid 
reason for refusing to comply with 
the bid. Hammond vy. Cailleaud, 111 
Cal. 206, 48 P 607, 52 AmSR 167. But 
see Mahoney v. Allen, 18 Misc. 134, 
42 NYS 11 (holding ‘that, although 
one purchasing at partition sale is 
bound, as a party, by the proceedings 
and the final judgment confirming 
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issue in the suit and adjudicated therein.?+ 
is not conclusive as to issues foreign to the purpose 
of the suit?® or of matters not referred to the com: 


missioners and not in issue.?® 


Delivery of deed. A deed, executed, and acknowl- 
edged by a commissioner, is, in effect, delivered when 
the court confirms his report of sale and convey- 
ance, although he retain manual possession of it.?+4 
In proceedings in the or- 
phans’ court, the confirmation of a report of sale, 
stating that two thirds of the purchase money was 
to be paid at the execution of the deed and the re- 
maining sum at the death of the intestate’s widow, 
is not a conversion of the real estate into personalty 
until the conditions are sufficiently complied with 
to entitle the purchaser to the deed.?° 
After confirmation 
and after the court has finally lost jurisdiction of 


Equitable conversion. 


Resale after confirmation.?® 


the sale, nevertheless he is not barred 
from questioning the title as a pur- 


chaser). 

21. Ingram v. Raiford, 174 Ark. 
1127, 298 SW 507; Redus v. Hayden, 
pune 614, And see Judgments § 

[a] Matters concluded.—The or- 
der of confirmation amounts to a ju- 
dicial ascertainment and declaration 
that the sale has been conducted 
agreeably to the decree and that the 
purchaser on his part has complied 
also. Redus v. Hayden, 43 Miss. 614. 

22. Shuler v. Murphy, 91 Miss. 
518, 44 S 810, 124 AmSR 708, 14 LRA 
NS 333. And see Judgments § 1338. 

[a] Thus, where, in partition, no 
issue was raised between defendants 
as to the interest of one previously 
-conveyed to the others, and a pro 
confesso was taken against all of 
them, partition decreed, the land sold, 
and the sale confirmed, the decrees 
do not, under Code (1906) § 3536 (Code 
[1892] § 3112) providing that the 
final decree in partition shall consti- 
tute an-instrument in all questions as 
to the title to the land involved, and 
shall be conclusive as to the rights 
of all parties to the suit, preclude de- 
fendants, to whom their codefend- 
ant’s interest was conveyed, from as- 
serting their title to the proceeds of 
that interest as against him or his 
garnishing creditor. Shuler v. Mur- 
phy, 91 Miss. 518, 44 S 810, 124 AmSR 
708, 14 LRANS 333. 

Messervey v. Barelli, 11 S. C. 
ROO Ue 

24. Cocks v. Simmons, 57 Miss. 
183, 202 (“the test as to whether a 
deed has been sufficiently delivered, 
is the right of the grantee to have 
that specific deed put into his actual 
possession by whomsoever may hold 
it, and not merely to have a deed 
made in pursuance of a preéxisting 
equity. Whenever he has this right 
to a specific deed already drawn up, 
the deed has been effectually deliv- 
ered and the title passed’’). 

35. dnivré | Biezert, 20: Pas tt. 

26. Necessity of confirmation to 
fix liability see supra § 745. 

27. Gulf Coast Canning Co. v. Fos- 
ter, (Miss.) 17 S 682. 

See Judicial Sales § 73. 


28. 
29. Ala.—Kellam v. Richards, 56 
Ala. 238. 


Ark.—Glasscock v. 98 
ATi, HDL loo ISVVE Oops 

Ill.— Hess v. Voss, 52 Ill. 

Kan.—Macy v. Cooper, 
650, 168 P 874. 

Ss. C.—Connor v. McCoy, 
165, 65 SE 257. 

Tenn.—Jordan v. Jordan, 145 Tenn. 
378, 239 SW 423. 

[a] Order made in chambers.— 
The invalidity of a decree because it 
is made in chambers without com- 
pliance with statutory requirements 
does not invalidate the sale but if 
otherwise regular and valid it may 


Glasscock, 


472. 
101 Kan. 


83 S. C. 


PARTITION 


But: it 
resale is void.?7 


[§ 759] bb. As Curing Defects. 


[§§ 758-761 


the parties and subject matter, an order directing a 


In accordance 


with principles governing similar sales,?* confirma- 


be cured by decree of confirmation at 
the regular term of court. Jordan v. 
Jordan, 145 Tenn. 378, 239 SW 423. 

[b] Defects in advertising.— 
Glasscock v. Glasscock, 98 Ark. 151, 
185 SW. 8365. 

[ec] Irregularities (1) in sale 
(Kellam vy. Richards, 56 Ala. 238) 
(2) such as a sale of the land en 
masse (Glasscock v. Glasscock, 98 
Ark. 151, 135 SW..835y - 

[ad] Want of formal order of sale. 
—Hess v. Voss, 52 Ill. 472; Macy v. 
Cooper, 101 Kan. 650, 168 P 874. 

30. Shriver v. Lynn, 2 How. (U. 
S.) 43, 11 L. ed. 172; Hickenbotham 
v. Blackledge, 54.111. 316; Hull v. 
Geyer, 6 Mo. A. 576 mem; Hull v. 
Cavanaugh, 6 Mo. A. 143; Connor v. 
McCoy, 83 S. C. 165, 65 SH 257. 

[a] Jurisdiction of person.—Hull 
v. Geyer, 6 Mo. A. 576 mem; Hull v. 
Cavanaugh, 6 Mo. A. 143. 

[b] Where a partition sale is 
made of more land than was directed 
to be sold by the order of sale (1) 
a confirmation of the sale is inef- 
fective to validate it. Shriver v. 
Lynn, 2 How. (U. S.)°43, 60, 11 L. ed. 
172; WHickenbotham vy. Blackledge, 54 
IN. 316: (2) “No court, however 
great may be its dignity, can arro- 
gate to itself the power of disposing 
of real estate without the forms of 
law. It must obtain jurisdiction of 
the thing in a legal mode. A decree 
without notice, would be treated as 
a nullity. And so must a sale of land 
be treated, which ‘has been made 
without an order or decree of the 
court, though it may have ratified 
the sale.””’ Shriver v. Lynn, supra. 

31. Connor v. McCoy; 83 S. C. 165, 
65 SE 257. 

32. Opening or vacating: 

Ee or decree of sale see supra § 


Sale see infra §§ 764-786. 

33. See Judjcial Sales § 68. 

34. Ark.—Glasscock v. Glasscock, 
98 Ark. 151, 135 SW 835. 

Ga.—Knowles v. Knowles, 146 Ga. 
507, 91 SE 776. 

Mo.—Marsala v. Marsala, 288 Mo. 
501, 232 SW 1048. 

Nebr.—Godfrey v. Bena 77 
opr: 462, 109 NW 765. 

J.—In re Appleby, 8 N. J. L. 84. 
ta] Grounds.—After the filing of 
a stipulation, signed by the attorneys 
of all the parties, agreeing that an 
order of sale in partition and all pro- 
ceedings thereunder be vacated, a 
confirmation of such sale without a 
disposition of the stipulation is an 
irregularity within Cobbey St. Annot. 
(1903) § 1612, authorizing setting 
aside of the order of confirmation. 
Godfrey v. Cunningham, 77 Nebr. 462, 
109 NW 765. 

[b] Requisites and sufficiency of 
motion.—A motion to set aside an 
order of confirmation of sale in par- 
tition for irregularities, as provided 
by Cobbey St, Annot. (1908) § 1612, is 


tion of a partition cures all defects or irregulari- 
ties,2® except such as are founded on want of ju- 
risdiction®® or fraud.*+ 

[§ 760] (d) Opening or Setting Aside.*? 
relating to the opening and vacating of judgments, 
decrees, or orders confirming judicial sales general- 
ly** apply to sales for partition.*+* 

[§ 761] (e) Collateral Attack.*® 
of similar sales*® and in accordance with rules goy- 
erning judgments,*? the general rule is that, if the 
court has acquired jurisdiction of the subject mat- 
ter and the parties in partition proceedings, an or- 
der, judgment, or decree confirming q sale for par- 
tition is not subject to collateral attack.** And in 


Rules 


As in the case 


sufficient where it alhteges the exist- 
ence of irregularities which would 
have avoided the sale had they been 
considered at the time of the con- 
firmation. Godfrey v. Cunningham, 
77 Nebr. 462, 109 NW 765. 

{c] Time of moving.—A motion 
to set aside an order approving a 
sale in a partition suit serves the of- 
fice of a motion for new trial, and 
must be filed within four days after 
the trial, under Rev. St. (1919) § 
1456. Marsala v. Marsala, 288 Mo. 

. 282 SW 1048. 

[d] Delays caused by misdescrip- 
tion of property.—Where, in view of 
delays in resales because of misde- 
scription of property offered for sale 
for partition, the case had assumed 
such complications that it was for 
the best interests of all parties that 
a future sale should not be involved 
with rights under a bid at a prior 
sale which had been confirmed, vaca- 
tion of the confirmation of a sale was 
proper. Knowles v. Knowles, 146 Ga. 
507, 91 SE 776. 

35. Collateral attack on: 
sls or decree of sale see supra § 


Sale see infra § 787. 


36. See Judicial Sales § 69. 
87. See Judgments § 815. 
38. Ala.—Morring v. Tipton, 126 


Ala. 350, 28-S 562: 

Ark.—Frazier v. Frazier, 137 Ark. 
57, 207 SW) 215: 

Ind.—McLead  v. 127 
Ind. 349, 26 NE 830. 

Miss.—Sweatman ¥. Dean, 86 Miss. 
Baly 38 $231. 


J.—Stokes v. Middleton, 28 N. J. 


Applegate, 


L. 

OKI. —Baker v. Vadder, 83 Okl. 140, 
200 P 994. 

S. C.—Connor v. McCoy, 83 S. CGC. 
165, 65 SE 257. 

Tex.—McCardell V uea. hie Pex 


380, 235 SW 518 [aff (Civ. A.) 200 
SW 562]. 

Va.—Cottrell v. Reams, 145 SE 317; 
Hurt v. Jones, 75 Va. 341, 

[a] Rule applied.— (1) An order 
confirming a report of commission- 
ers is conclusive against collateral 
attack on the ground that the com- 
missioners were not Sworn as _ pro- 
vided by statute (Baker v. Vadder, 
83 Okl. 140, 200 P 994) (2) or that 
the sale was fraudulently made by 
them (McLead v. Applegate, 127 Ind. 
849, 26 NE 830). (3) And a decree 
confirming sale of devised realty for 
distribution as cash cannot be col- 
laterally attacked yin ejectment 
against bona fide rchaser from 
trustee under trust deed from pur- 
chaser of lot and substituted testa- 
mentary trustee, to whom purchaser 
transferred purchase with court’s 
consent, on ground that court was 
without authority to authorize lien of 
trust deed on interest of remainder- 
men, because partition is statutory 
proceeding. Cottrell v. Reams, (Va.) 


For later cases, developments and changes in the law\see cumulative Annotations, same title, page and note number. 


§§ 761-763] 


accordance with the weight of authority,®® if want 
of jurisdiction is relied on as a ground for collateral 
attack, such want of jurisdiction must affirmatively 
appear on the face of the record,?® although an ex- 
ception to this rule has been recognized.*! It has 
also been held that an order confirming a sale can- 
not be impeached for fraud in its procurement in a 
collateral proceeding by a stranger whose rights in 
the property affected accrued to him after its rendi- 
tion.*? 

[§ 762] O. Who May Question Validity of Sale* 
—1l. In General. The parties to a partition proceed- 
ing,*® whether plaintiffst* or defendants,*> mort- 
gage creditors ruled into court to show cause why 
their mortgages should not be erased,*® and pur- 
chasers at the sale,47 may, under proper circum- 
stances, question the validity of a partition sale. 

Necessary parties,*® not made parties to the ac- 
tion or suit, may, in proper cases, question the va- 
lidity of a partition sale;4® but the objection can- 
not be made by a cotenant who was joined, where 
no injury resulted to him.®° Where a sale may be 
ordered, even though not all of the owners, because 
of their being numerous, have been breught before 
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[47 C.J.] 551 
the court,®! owners not made parties cannot have 
a sale set aside because they were not named as par- 
ties,°2 but they are limited to the right to take their 
proportion of the proceeds of sale®* or to retain 
their interests in the land.°* 

Persons not present at sale. Persons having anu 
estate in the land, who were unable to be present 
at the sale or to communicate with counsel by whom 
they were represented, may be entitled to question 
the validity of the sale;®> but if their inability to 
attend was caused by the existence of a rebellion 
against the government they must show their lack of 
participation therein.®*® 

An outsider champertously purchasing the inter- 
est of a party to the original suit will be precluded 
from attacking the regularity of the sale where 
the person from whom he bought could not have 
questioned its validity.** 

[§ 763] 2. Waiver, Ratification, and Estoppel.*® 
A person otherwise entitled to question the validity 
of a sale>® may lose his right to do so by acts or 
failure to act, in certain circumstances, resulting in 
a waiver, ratification, or estoppel.°° One who would 
not otherwise be bound by a partition sale may be- 


145 SE 317. AmD 485. ; (61 Va.) 1, 
[b] What constitutes collateral 48. See supra § 230 et seq. : 
attack.—Exceptions to a report of 49. Harlan v. Stout, 22 Ind. 488;| 471, 166 NW 9. 
sale which thas already been con-| Patillo v. Lytle, 158 N. C. 92.) SE [a] Agreement acknowledging 


firmed constitutes collateral attack | 200; 

on the order of confirmation and can-| 515, 75 SE 960. 

not be considered unless the order is [a] Heirs.—Harlan v. 

vacated. Frazier v. Frazier, 137 Ark. | Ind. 488. 

57, 207,.SW 215. [b] 
39. See Judgments § 8 ee aes 92,S. C. 515, 75 SH 960. 
40. c 


Walker v. Des Portes, 92'S. C. 


Remaindermen.—Walker Me 


Person claiming paramount 


ownership in adverse party may con- 
stitute a ratification. Latham v. 
Glasscock, 160 La. 1089, 108 S 100. 
[b] Answer to bill to set aside 
sale may by its allegations constitute 
a ratification of the sale. Cuyler v. 
Wayne, 64 Ga. 78 (where one not 


Stout, 22 


Segal v. Reisert, tee. Ky: 127; 
107 SW 747, 32 KyL 901. 

41. Perrine v. Kohr, 20 Pa. Super. 
36 [aff 205 Pa. 602, 55 A 790] (under 
certain circumstances, a judgment 
confirming the sale may nevertheless 
be attacked collaterally, although the 
proceedings were regular on their 
face, and it was held that where real 
estate of a decedent has been sold in 
partition proceedings in the orphans’ 
court in proceedings instituted by the 
decedent’s illegitimate children, on 
the assumption that they were his 
heirs, the purchasers at the sale can- 
not,. in an action of ejectment against 
them by the decedent’s legitimate 
child, who had not been made a party 
to the partition proceedings, be heard 
to allege that a part of the proceeds 
of the land had been applied to the 
payment of decedent’s debts, and 
that plaintiff could not recover the 
land in dispute without offering to 
refund the portion of the purchase 
money applied to the payment of de- 
cedent’s debts). 


42. Abington v. Townsend, 271 
Mo. 602, 197 SW 253. And see Judg- 
ments § 866. 

' 48. See Schwaman v. Truax, 179 
N. Y. 35, 71 NE 464, 103 AmSR 832; 
McRee’s Hst., 6 Phila. (Pa.) 75. 

44. See Schwaman v. Mruax,, 19 
N. Y. 35, 71 NE 464, 103 AmSR 832. 

[a] Nominal plaintiffs to the suit, 


if they did not in fact authorize the 
use of their names as plaintiffs, are 
within the rule. Patillo v. Lytle, 158 


N63 925°73" SE 200; 

45. See McRee’s HEst., 6 Phila. 
(Pa aioe 

46. Bayhi v. Bayhi, 35 La. Ann. 
527; Borde v. Erskine, 33 La. Ann. 
873. 

47. Ala.—Byars v. Spencer, 206 
Ala. 79, 89 S 280. 


Ind.—Harlan vy. Stout, 22 Ind. 488. 

Ky.—Dineen v. Hall, 112 Ky. 2738, 
65 SW 445, 66 SW 392, 23 KyL 1615; 
Ingram v. Wilson, 44 SW 420, 19 
KyL 1797. 

N. Y.—Paget v. Melcher, 42 App. 
Dive 10,405: NYS Dos 

Pa.—In re Hammill, 234 Pa. 438, 83 | 
A 303; Allen,v. Gault, 27 Pa. 473, 67 


title-—Clark v. Roller, 199 U. S. 541, 
26 SCt 141, 50 L. ed. 300. 

[d] Preventing sale as a cloud on 
title—Where a bill for partition is 
dismissed for want of jurisdiction 
as against a defendant claiming para- 
mount title to the lands sought to be 
partitioned, and the court then de- 
erees a.sale for partition, the party 
claiming the paramount title may in- 
tervene by petition in partition pro- 
ceedings to prevent the sale as cast- 
ing a cloud upon ‘his title. Clark v. 


Roller, 199 U. S. 541, 26 SCt 141, 50 L. 
ed. 300. 
50. Harlan v. ores 22 Ind. 488. 
51. See supra § 2 


52. Byars v. ooncen 206 Ala. 79, 


89 S 280. 
53. Byars v. Spencer, supra. 
54. Byars v. Svencer, suvra. 
bik McRee’s Bst., 6 Phila. (Pa.) 
56. McRee’s Est., supra. 
57. Pockman v. Meatt, 49 Mo. 345. 
58. Estopvel in partition proceed- 


yi generally see Estoppel §§ 215, 


hes 

60. 
78. 

Ill.—Gruenewald v. Neu, 
132, 74 NE 101. 


a NE 4168. 
errs ties v. Glasscock, 160 La. 


See supra § 762. 
Ga.—Cuyler v. Wayne, 64 Ga. 


215 Ill. 


1085. 108 S 1 

Ma. eR rillhart v. Mish, 99 Md. 447, 
58 A 28. 

Mass.—Rice v. Smith, 14 Mass. 431. 

Miss. 938 Miss. 244, 
47 S 385 

Mo.—Akers v. Hobbs, 105 Mo. 127, 
16 Ae, 682. 

Y.—La Forge v. Latourette, 129 
pent Div. 447, 114 NYS 146 [aff 198 
N. nee 591 mem, 92 NE 1089 mem]. 

C.—Ex p.’ Wilson, 161 N. C. 211, 
15 NSE 1086. 

Pa.—Richards v. Rote, 68 Pa. 248; 
Perrine v. Kohr, 
[aff 205 Pa. 602, 55 A 790]. 

Sree: 83_Sic 
165, 65 SE 257. 

Va.—Howery v. Helms, 20 Gratt. 


a 


*By JEROME R. FINKLE (§§ 762-787). 


20 Pa. Super. 36: 


made a party to the suit for parti- 
tion subsequently filed a bill to set 
aside the sale as to him, and certain 
parties to the proceeding, who were 
served, answered that they were 
“content to stand by it so far as their 
interest was concerned in said pro- 
ceeding and to abide its result,’’ such 
parties could not subsequently attack 
the sale for want of service of all 
parties). 

[c] Failure to object to confirma- 
tion.—A widow may not attack the 
validity of a partition sale if prior 
to such sale her dower interest was 
assigned and the commissioner’s re- 
port fixing, establishing, and setting 
off to her all her interest in the lands 
was confirmed without objection on 
her part. Akers v. Hobbs, 105 Mo. 
127, 16 SW 682. 

[dad] Failure to object to interlocu- 
tory judgment.—Where, upon default 
of defendant, a reference is had as 
to liens upon the land and an inter- 
locutory judgment is entered order- 
ing a sale, a party who has not ob- 
jected to, appealed from, or moved 
to vacate the interlocutory judgment, 
but has permitted the entry of a final 
judgment under which the land was 
sold, cannot thereafter attack either 
the interlocutory or the final judg- 
ment on the ground that the former 
was not supported by a decision of 
the court. Corbett v. Fleming, 134 
App. Div. 544, 119 NYS 543. 

Le] Remaining silent (1) when it 
was his duty to speak in order to 
protect purchasers (Pockman vy. 
Meatt, 49 Mo. 345) (2) or prospective 
purchasers (Covas v. Bertoulin, 44 


La. Ann. 683, 11 S 143) may raise an 
estoppel. 
{[f] Subsequent acquisition of 


title.—Where the terms of the sale’ 
of real estate sold by proceedings in 
partition were that one third of the 
purchase money should remain in the 
hands of the purchaser, the interest 
of which should be paid the widow 
during her life, and after the sale 
the purchaser transferred his bid 
to another, who received a deed di- 
rectly from the heirs, and the pro- 


ba2 [47-Ca 4 
come bound by consent.°! If a sale is void because 
of the court’s lack of jurisdiction, a person under 
disability®? may not be estopped from denying the 
validity of the sale as to his interest,°* even though 
he joined in the application therefor, where he nei- 
ther misrepresented nor concealed any facts.°* 
Where it is required that the name of a party in in- 
terest appear in the petition, decree, and notices, 
except in cases falling within publication statutes,®® 
noncompliance as to any party will result in leav- 
ing his share undivested by a partition sale,°® even 
though the record was amended after the sale by 
adding his name as a party defendant,®’ unless, by 
some subsequent act or conduct of such party®® or 
of those claiming under him,*® the sale has been 
ratified. 

Acceptance or receipt of proceeds. In the ab- 
sence of fraud’® one is estopped to question the 
validity of the sale, who with knowledge of irregu- 
larities has accepted his share of the proceeds, 
especially after long acquiescence,*? or where he was 
present at the sale’® and made no objection there- 
to.7* But a mere recital, in the act of partition, of 
payment of a portion of the proceeds to stated par- 
ties will not estop them from attacking the validity 
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[§ 763 


of the sale where they deny that payments were 
made and no evidence was adduced in support of 
such recital.7® And it has been held. that, where a 
sale is void against certain heirs because of the lack 
of a bill of revivor, the receipt by such heirs of their 
proportion of the proceeds, while their action to 
recover the premises was pending,’® or the applica- 
tion of a portion of the proceeds to the payment of 


a judgement against their ancestor’s grantor, ordered 


on a petition of their ancestor’s administrators in 
the heirs’ names but without their assent,’* or the 
setting off of a portion of the proceeds to the dower 
of the grantor’s widow by consent of one assuming 
to act as the heirs’ solicitor,7® does not constitute 
a ratification. 

Negligence of objector. Where persons in inter- 
est would, under ordinary circumstanees, be entitled 
to relief if the wrong done to them was made pos- 
sible by their own gross negligence.in failing to 
protect their interests, relief may be denied.‘ 

Where infant’s interests are involved. Infants 
who accept their shares of the proceeds of a par- 
tition sale after becoming of age may be held there- 
by to have ratified the sale,°° even though they were 


wy 


ceedings were never perfected by a 
return of the order of sale, in an 
action by the widow to recover her 
interest, the purchaser could not set 
up the imperfection of the proceed- 
ings as a defense, since he had se- 
cured a good title by the deed from 
the heirs. Beeson v. McNabb, 2 
Watts (Pa.) 106. 

{[g] Movants for confirmation of 
the sale will be considered thereby 
to have ratified a voidable sale so as 
to preclude them from afterward 
raising the question of its validity. 
La Forge v. Latourette, 129 App. 
Div. 447, 114 NYS 146 [aff 198 N. Y. 
591 mem, 92 NE 1089 mem] (heirs 
at law). 

61. Brillhart v. Mish, 99 Md. 447, 
58 A 28. 

[a] Life tenant.—Brillhart We 
Mish, 99 Md. 447, 58 A 28. 

62. Blagge v. Moore, (Civ. A.) 34 
SW 311 [rev on other grounds 91 
Mexcm ole eo VV Od Olle 

[a] Illustration.—Where a parti- 
tion sale was void because the court 
had no jurisdiction, a married woman 
who had joined in the application for 
sale of property was not estopped to 
deny the validity of the sale as to 
her interest where she was under dis- 
ability and had not misrepresented 
or concealed any facts. Blagge v. 


Moore, (Civ. A.) 34 SW 311 [rev on 
other grounds 91 Tex. 151, 38 SW 
979]. 

63. Blagge v. Moore, supra. 


Blagge v. Moore, supra. 
65. See statutory provisions. 
Wecessary parties see supra § 230 


et seq. 
66) Livensel’s) “Apps. 77 shawl? 
Richards v. Rote, 68 Pa. 248; Per- 


rine v. Kohr, 20 Pa. Super. 86 [aff 
205 Pa. 602, 55 A 790]. 

67. Young v. Young, 88 Pa. 422. 

6S: Wensel’s- App, Fi ePa. otis 
Richards v. Rote, 68 Pa. 248; FPer- 
rine v. Kohr, 20 Pa. Super. 36 [aff 
205 Pa. 602, 55 A 790]. 

69. Richards v. Rote, 68 Pa. 248; 
Perrine v. Kohr, 20 Pa. Super. 36 [aff 
205 Pa. 602, 55 A 790]. 
Pockman v. Meatt, 49 Mo. 


‘ 70. 345; 
Pavelka v. Pavelka, 166 Wis. 471, 166 
NW 9. 

71. %1I1l.—Gruenéwald v. Neu, 215 


Til. 132, 74 NE 101. 

Ind.—Eller v. Evans, 128 Ind. 156, 
27 NE 418. 

La.—Baham v. Baham, 11 La. 510. 

Mass.—Rice v. Smith, 14 Mass. 
431. 

Miss.—Keel v. Jones, 93 Miss. 244, 


ETS SG. 

Mo.—McClanahan v. West, 100 Mo. 
309, 18 SW 674; Thompson v. Mc- 
Clernon, (A.) 127 SW 384. 

N. Y.—Garner v. Bird, 57 Barb. 277. 

N. C.—Ex p. Wilson, 161 N. C. PRA 
43) Si) LOS 6 exe Ds Pittinger, 142 N. 
C28 os SE 845. 

SiG=—Connor® v2" McCoys,e Soman. 
LES 165 9SE -2572 

20 Gratt. 


a. 
(pal Wey als 

[a] Reason for rule.—A _ party 
who has received the benefits of a 
sale confirmed by the court by re- 
ceiving part of the purchase money, 
and who is moving in the cause to 
collect the remainder, is bound by the 
act of the commissioner and the re- 
cital in the decree confirming the 
sale, for if the act of the commis- 
sioner was unauthorized, and_ the 
decree of confirmation made without 
the party’s knowledge, the remedy 
was to have the sale and decree set 
aside. Exp. Pittinger, 142 WN. C. 
85, 54 SE 845. 

[b] TIllustrations.—(1) A decree 
in partition ordered the sale of cer- 
tain property, intending to embrace 
the whole of a lot of land, but the 
description omitted a portion. The 
lot was sold and the owner of the 
portion not embraced in the descrip- 
tion was paid for her share, mak- 
ing no objection to the sale. he 
was estopped thereafter from claim- 
ing any interest in the land. Garnar 
Ve mDInd,, biG) Barby en GNiqn Ya) mcaiuien mee) 
Where, in a partition by licitation 
among heirs of age, one of them buys 
the property, giving his notes for the 
price, the others, by receiving their 
portion of such notes, ratify the sale, 
and cannot, on afterward privately 
returning such portion to the parish 
judge’s office, attack the proceedings 
as irregular. Baham v. Baham, 11 
Laws 

{e] Clerk’s failure to make up 
and enter judgment roll.—Parties to 
an action for partition, who have ac- 
cepted the proceeds of the sale made 
under a duly recorded decree, cannot 
question the validity of the sale, on 
the ground that the clerk’s failure 
to make up and enter the judgment 
roll contemplated by Civ. Code (1902) 
§§ 300, 301 chilled the bidding. Con- 
nom va McCoy, 83 Sie Cy d65y 65 Sit 
257. 

{d] As precluding appeal.—The 
fact that defendants have received 
part of the proceeds does not estop 
them from appealing from the judg- 


Helms, 


ment where they have received noth- 
ing to which they would not be en- 
titled in any event, whether the judg- 
ment appealed from was reversed or 
affirmed. Mellen v. Mellen, 137 N. Y. 
606, 33 NE 545. 

72,.. Eller -v. Hvans, 128 Ind. 156, 
27 NE 418; Kéel v. Jones, 93 Miss. 
244, 47 S 385; Finney v. Edwards, 75 
Va. 44. 

[a] Where adult parties accepted 
their distributive shares of the pur- 
chase money realized on a sale of the 
property, and acquiesced therein for 
about fifteen years, th®y were es- 
topped to question the validity of the 
proceeding, even though the decree 
was void. Keel v. Jones, 93 Miss. 
244, 47 S 385. 

§ mine of objecting to sale see infra 

73. Thompson v. McClernon, 
A.) 127 SW 384; Ex p. Wilson, 161 N. 
Gie21t,- 75 Sh 1086; Finney v. Ed- 
wards, 75 Va. 44. 


(Mo. 


74. Finney v. Edwards, supra. 
75. Latham v. Glasscock, 160 La. 
1089, 108 S 100. 


76. Requa v. Holmes, 26 N. Y. 338. 


77. Requa v. Holmes, supra. 

78. Requa v. Holmes, supra. 

79. Byars v. Spencer, 206 Ala. 79, 
89 S 280. 

[a] TIllustration.—A bill to. set 
aside a sale filed by defendants 


against whom decree pro confesso for 
partition had been rendered, which 
alleged that those defendants were 
misled by the representations of a 
codefendant that she would defend 
the suit, so that they did not appear 
therein or protect their interest, and 
that the codefendant fraudulently 
made an agreement with complainant 
whereby her interests were protected, 
and did not defend the suit, is insuf- 
ficient to state a cause of action, 
since it shows that those defendants 
were grossly negligent in failing to 
protect their rights, and does not al- 
lege that plaintiff knew of codefend- 
ant’s representation that she would 
protect the rights of the other de- 
fendants. Byars v. Spencer, 206 Ala. 
79, 89 S 280. ey 

80. In re Youtsey, 260 Fed. 423; 
Corwin v. Shoup, 76 Ill. 246; Bogart 
v. Bogart, 138 Mo. 419, 40 SW 91; 
Fischer v. Siekmann, 125 Mo. 165, 


28 SW 4385; Thompson v. McClernon, 
(Mo. A.) 127 SW 384. 
[a] Under statute permitting 


guardians of minors’ estates to bind 
their wards by division of land, mi- 
nors were bound by partition pro- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note nuinber. 


§§ 763-766] 
not represented therein by guardian or curator;** 
but if the property was ordered sold without the 
knowledge of the infants and without their being 
represented by anyone with authority, they are not 
estopped from questioning the validity of the sale 
upon their attaining majority if they have received 
no part of the consideration.’? It has been held that, 
even though the court has excessively exercised ju- 
dicial power in ordering a sale, even an infant party 
may, under certain cireumstances, be considered to 
have waived the irregularity by not having except- 
ed to the referee’s report nor objected to the con- 
firmation of the sale.8* Where one who has been 
formally appointed as the guardian of an infant 
acknowledges another, who, although not formally 
appointed, acted as the infant’s guardian in parti- 
tion proceedings, to have been the infant’s guardian, 
and receives from him the consideration money, he 
will be estopped to question the regularity of the 
sale on the ground that the person who acted as 
guardian was unauthorized.’* If an adult joins 
with the guardian of an infant cotenant in a peti- 
tion for the sale of their joint equitable interest in 
real estate “in such way as the court should order,” 
he will not be permitted to set up title in himself 
against the purchaser at the ensuing sale.*> 

Questioning validity of resale. Long acquiescence 
in a decree, whether the acquiescing parties were 
adults’® or were infants®’ represented in the suit 
by a guardian ad litem, may preclude such persons 
from attacking the validity of a decree ordering the 
resale of property. 

[§ 764] P. Opening or Vacating*S—1. Power and 
Discretion of Court. Since courts of equity havea 
control over sales made under their decrees, which 
is not governed by legal rules,*® they may, in the 
interest of justice,?® vacate a partition sale®! even 
ceedings, resulting in a sale, in which 


their guardian participated and to 
which he agreed, even though the 


[a] Remedy, 


PARTITION 


NYS 528, 15 NYCivProc 436. 
if any, 
guardian ad litem for negligence if 


[47 C.J.] 553 
upon grounds that would be insufficient to confer up: 
on a party an absolute legal right to a resale,?* the 
chancellor being vested with a sound discretion in 
such matters.°? While in some jurisdictions this 
power has been held to continue even after con- 
firmation,’* in others the power of the court given 
jurisdiction over partition proceedings has been lim- 
ited,?> so that after confirmation®® or completion 
of the sale®? one considering himself aggrieved 
thereby may have the sale set aside only by invok- 
ing the aid of a court having general equity juris- 
diction.°’ The general authority of the court to 
set aside an inchoate sale applies as well to cases 
where all the parties are adults as where some or 
all of them are infants.°® 

[§ 765] 2. Relief as against Bona Fide Purchaser. 
A bona fide purchaser under a decree of partition 
who is not a party to the suit is not affected by any 
mere irregularity in the proceedings not going to 
the jurisdiction of the court, and his interest un- 
der a deeree of sale will be protected, even though 
the judgment was erroneous and would have been 
reversed upon appeal.” 

[§ 766] 3. Grounds*—a. In General. Where par- 
tition sales are fairly conducted by all concerned in 
them,* they will not be vacated by the court on 
trivial grounds.® Thus it has been held that a sale 
should not be set aside because another than the 
one originally designated to make the sale was ap- 
pointed to perform such act;® because of the mere 
omission from the sale of a thing of insignificant 
value;’ because the amount of cash ordered to be 
paid at the time of the sale was not paid until a 
later time;* because the sale was not deferred on 
the request of some of the cotenants;® or because 
the sale was not delayed in the absence of good 
reason shown for delay.1° Nor will a sale be vacat- 
92. Fisher v. Hersey, 78 N. Y. 387; 


Leahy v. Leahy, 116 Misc. 330, 189 
NYS 897. 


is against 


minors were represented by a guard- 
ian ad litem who answered instead of 
the regular guardian answering. 
Thompson v. McClernon, (Mo. A.) 127 
SW 384. 

[b] Acts barring minors from 
prosecuting writ of error.—Where 
minors, after becoming of age, settled 
with their guardian and _ received 
their share of the proceeds of the 
sale, their acts were sufficient to bar 
them from prosecuting a writ of er- 
ror to reverse the decree in the par- 
so suit. Corwin v. Shoup, 76 Ill. 

4 


{c] Defeating title acquired at 
foreclosure sale.—Where minor plain- 
tiffs, who were parties to a partition 
suit, asserted an equitable interest 
to defeat title acquired by defendant 
at a foreclosure sale under a trust 
deed, on the ground that they re- 
ceived no money from the sale of 
such land by the receiver appoint- 
ed in partition suit, receipt by any 
of such plaintiffs of his portion is a 
complete defense to equitable relief 
sought against defendant. Harper v. 
Ledbetter, (Tex. Civ. A.) 271 SW 213. 

81. Bogart v, Bogart, 138 Mo. 419, 
40 SW 91. 

82. Underwood v. Deckard, 34 Ind. 
A, 198, 70 NE 383. ¢ 

[a] Statute giving infant stated 
time to show cause, after coming of 
age, against a judgment or decree 
in partition wherein his interests 
were involved, although not express- 
ly saved by the decree, does not. ap- 
ply where the complaining parties 
were the moving parties in the pro- 
ceeding in which the former decree 
was rendered. Glasscock v. Glass- 
cock, 98 Arky 151, 135 SW 835. 

83., Prior vs. Prior, 49 Hun, 502; 2 


| 


F 


infant’s rights have been sacrificed 
by waiver of the court’s excessive 
exercise of judicial power in ordering 
the sale of land in which a life es- 
tate was outstanding. Prior v. Prior, 
ieee 502, 2 NYS 523, 15 NYCivProc 


84. Merritt v. Horne, 5 Oh. St. 307, 
67 AmD 298. 

{a] Illustration.—If the report of 
an inquest shows that the property 
will not divide, and the land is there- 
fore sold under such proceedings, and 
the husband of an infant cotenant, 
who has been formally appointed her 
guardian, acting as her guardian and 
knowing the facts, acknowledges one 
who acted as guardian for the infant 
in the partition proceedings, although 
not formally appointed, to have been 
her guardian, and receives from him 
the consideration money, he will be 
estopped to prove that such person 
was not duly appointed, and cannot, 
after the death of the wife, contro- 
vert the jurisdiction of the court over 
the infant. Such estoppel is good 
both in law and equity. Merritt v. 
Horne, 5 Oh. St. 307, 67 AmD 298. 

85. Wood v. Mather, 38 Barb. 473 
[aff sub nom. Anderson v. Mather, 
44 N. Y. 249]. 


gee Baggott v. Sawyer, 25 S. C. 
87. Baggott v. Sawyer, supra. 
88. Who may question validity of 


sale see supra §§ 762, 763. 


89. Leahy v. Leahy, 116 Misc. 
330, 189 NYS 897. 

90. Leahy v. Leahy, supra. 

91. Leahy v. Leahy, supra. 


Refusal to confirm report of sale 
see supra §§ 753-755. 

Vacating confirmation of report of 
sale see supra § 760. 


93. Kiebel v. Leick, 216 Ill. 474, 75 
NE 187. 

94. See infra § 779. 

95. Young v. Shumate, 3 
(Tenn.) 369. 

96. Young v. Thompson, 2 Coldw. 
(Tenn.) 596. 

- 97. Young v. Shumate, 3 Sneed 
(Tenn.) 369. 

98. Young v. Thompson, 2 Coldw. 
(Tenn.) 596; Young v. Shumate, 3 
Sneed (Tenn.) 369. 

99.5) x pwBost, 56) Ne Cur4se: 

1. Thompson v. Frew, 107 Ill. 478; 
Eine’ v. Mottman, 84 Wash. 287, 146 


Sneed 


2. Prince v. Mottman, supra. 

3. Grounds for objecting to confir- 
mation of sale see supra §§ 754, 755. 

4 Neal v. Stone, 20 Mo. 294; Bos- 
ton, etc., R. Co. v. Langdon, 68 N. H. 
467, 44 A 608. 

5. Ill.—Speck v. Pullman Palace 
Car Co., 12% Ill. 33) 12. NE 213. 

Iowa.—Jones v. Schaffner, 193 
Iowa 1262, 188 NW 787. 

La.—Sallier’s Suce., 115 La. 97, 38 
S 929; Peyroux v. Peyroux, 24 La. 
Ann. 175 

Mo.—Neal v. Stone, 20 Mo. 294, 

N. H.—Boston, etc., R. Co. v. Lang- 
don, 68 N. H. 467, 44 A 603. 

S. C.—Woodward v. Bliliott, 27 Ss. 
C368, 38 SHY 477s 
16 S. C. 496. 


6. trons v. Peyroux, 24 Ia. 


Yates v. Gridley, 


7 Sallier’s Succe., 115 La. 97, 38 S 
; Woolverton v. Stevenson, 52 La. 
SPL AA: tora SIMONA 
a eeeee v. Gridley, 16 S. C. 496. 
I oston, .ete.) Ry Co. yaulu 
68 N. H. 467, 44 A 603. <oaae 
10. Boston, etc., R. Co. v. Langdon, 
supra (where the purchaser of the 


554 [47 C.J.] 
ed on the ground that before confirmation the par- 
ties had adjusted their differences! and one had 
purchased the shares of the others. The fact that 
the purchaser had previously taken an assignment of 
a note and a trust deed given to an attorney by a 
party as compensation for services rendered in the 
proceeding is no ground for vaeating a sale.t> But 
the sale should be set aside when it was not fairly 
conducted,+* as where one of the owners has been 
deprived of his right to bid on equal terms with 
other owners.*® ‘ 

Sale en masse,'® without first having been offered 
in separate tracts, is not such irregularity’ as to 
cause the sale to be set aside where neither fraud** 
nor prejudice!® is shown. 

Noncompliance with directions as to purchase 
money. That the person doing the selling violated 
the court’s order and sold for cash instead of on 
eredit'® has been held sufficient ground for setting 
aside a sale;?° but vacation will not be ordered for 
mere noncompliance with an order relative to the 
payment of money where the purchaser was unaware 
of such order;?1 nor will a sale be held invalid 
solely because there was no order directing the price 
to be paid to the auctioneer.” 


Depreciation of consideration received. That the» 


consideration, as Confederate money,?* received for 
property has subsequently depreciated is not ground 
for setting aside an executed sale,?* especially where 
such sales are protected by the constitution.?® 

In Louisiana mere lesion will not invalidate a ju- 
dicial sale in partition,?® even when the purchaser 
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is one of the heirs of the estate to be divided;?* 


but for the lesion to be available as a ground for 
setting aside a sale it must be in excess of one 
fourth.*5 

Where buyer has refused to comply with terms of 
sale, the sale should be set aside therefor on objec- 
tions to final confirmation,?® even though, because 
of increase in value, the purchaser then insists on 
the sale being consummated.*° 

Wherever rights of infants are not properly prd- 
tected throughout a partition proceeding, such fact 
in itself may be deemed a sufficient cause for set- 
ting aside the sale;*+ but the fact that each was not 
represented by a special tutor is not sufficient 
eground.?? Under a statute saving the rights of 
infants in the sales or conveyances of their real es- 
tate,?* any cause for setting aside a decree** or 
sale®® between adults during term may constitute 
a good cause for setting aside a partition sale as to 
an infant after he has become of age.*® 

[§ 767] b. Defective or Invalid Judgment. 
Where the judgment or decree for partition is void,** 
as where the proceedings were instituted by an un- 
authorized attorney,*® or where the judgment or 
decree was rendered without all of the parties in 
mterest being parties to the suit,®® or without their 
having been” properly brought before the court,*°? 
a sale made under it is also. void and should be set 
aside,*+ even though the sale has been confirmed.*? 
So, too, that the pleadings failed to show facts giv- 
ing the court jurisdiction to order a sale,*® as, for 
example, an unauthorized sale of infants’ property,** 


shares of petitioners was unable to 
get counsel to delay the sale, where 
it does not appear that counsel could 
have been of any aid). 

Diss bostony ete, IR. Co.- Vv. Lang- 
don, supra. 

12. Boston, etc., R. Co. v. Langdon, 


supra. 

13. Speck v. Pullman Palace Car 
Conte EN pS Sealer INIBY S23: 

148 Maya ve May, 69) pein (1505-23 
NYS 408. 


Sale for ats than appraised value 
see infra § 7 

15. Kay . ee 69 Hun 150, 23 
NYS 408. 

16. See supra § 695. 

17. Osmond vy. Evans, 269 Ill. 278, 
110 NE 16. 

18. Osmond _ v. 
Bowen v. Bowen, 
NE 129. 

{a] Gne of objectors a minor.— 
Where land, possibly susceptible of 
division, is sold en masse, the sale 
will not be set aside merely because 
one of the objectors was a minor, 
where no proof as to objections was 
made to support a motion to set aside 
the commissioners’ report. Bowen v. 
Bowen, 265 Ill. 638, 107 NE 129. 

Resulting in inadequacy of price 
see supra § 695. 

19. See supra § 687. 

20. Blue v. Blue, 79 N. C. 69. 

21. Foster v. Roche, 117 N. Y. 462, 
23 NE 32. 

[a] TIllustration.—A sale will not 
be vacated for want of compliance 
with the modified order directing 
payment of the purchase money to 
a depositary instead of the referee, 
of which neither the purchaser nor 
the depositary had notice, where it 
appears that the money was paid to 
the referee with the consent of the 
attorneys of all the parties interest- 
ed, and, after the transaction had 
been closed up, the modified order 
was set aside'on consent of all the 
parties.’ Foster v. Roche, 117 N. Y. 
462, 23 NE 32. 

22. Johnson v. Barkley, 47 La 


Evans, 
265 Ill. 


supra; 
638, 107 


Anne 98, 16)S''659: 


23. Tilsen v. Haine, 27 La. Ann. 
228; Frazier v. Frazier, 26 Gratt. (67 
Va.) 500. 

24. Tilsen v. Haine, 27 La. Ann. 
aa Frazier v. Frazier, 26 Gratt. (67 

a. 

25. Tilsen v. Haine, 27 La. Ann. 
228. Compare supra § 715. 

26. Hache v. Ayraud, 14 La. Ann. 
dosise 

27. Hache vy. Ayraud, supra 


28. Bowers v. Langston, 156 La. 
188, 100 S 301. 

[a] Tllustration.—Where an _ heir 
on partition of property of.an estate 
suffered injury to the extent of only 
one sixth of her full share, because 
an informally adopted child had been 
allowed to participate, the error was 
held not to render the partition radi- 
eally null, or subject to rescission for 
lesion, there not having been a lesion 
beyond one fourth, in view of Civ. 
Code art 1861. Bowers vy. Langston, 
156 La. 188, 100 S 301. 

29. SBillingslea vy. Baldwin, 23 Md. 
85. 

Refusal to comply with hid see 
supra §§ 718-730. 


30. Billingslea v. Baldwin, 23 Md. 
85. ‘ 

31. Brown vy. Traul, 140 Iowa 728, 
119 NW 149. 

32. Peyroux v. Peyroux, 24 La. 
Ann, 175. 

33.. See Dendy v. Commercial 
Bank, etc., Co., 143 Miss. 56, 108 §$ 


274 (construing Hemingway Code § 
408). See also Infants § 1338 et seq. 

34. See supra § 664. 

25. See supra this section and §§ 
767-777. 

Irregularities in proceedings gen- 
erally as affecting infants see infra 
§ 768. 


36. Dendy v. Commercial Bank, 
etc., Co., 148 Miss. 56, 108 S 274. 
87. See supra § 398 et seq. 
Nebr. 


388. Hurste v. Hotaling, 20 
178, 29 NW 299. 

39. Ingram v. Wilson, 44 SW 420, 
19 KyL 1797; Poree’s Succ., 27 La. 
Ann. 463. 


‘|}owned by nonresident 


Wecessary parties see supra § 230 
et seq. 

40. Goode v. Crow, 51 Mo. 212. 

[a] Jurisdiction of * nonresident 
minors.—Where, pending hearing on 
exceptions to sale of land partly 
infants, the 
purchasers file a certified copy of the 
order of a foreign court appointing a 
guardian, and of the judgment au- 
thorizing him to act inthe state, 
the sale should not be set aside on 
the ground that the minors were not 
before the court and that the judg- 
ment was therefore void, because 
such certified copies were not on file 
when the judgment was rendered. 
Baker v. Weaks, 1%8 Ky. 515, 199 
SW 53, LRA1916C 152. 

41. Ingram v. Wilson, 44 SW 420, 
19 KyL 1797; Poree’s Suce., 27 La. 
Ann. 463; UHurste v. Hotaling, 20 
Nebr. 178, 29 NW 299; Lee’s Est., 
13,-Phila.. (Pa. 291. 

[a] Tllustration.—That partition 
proceedings were instituted by re- 
maindermen while a life estate in 
the entire premises was outstanding, 
without the life tenant’s assent to 
partition, will be sufficient to cause 
vacation of sale on the application of 
the life tenant, the proceedings be- 
ing void ab initio. Lee’s Est., 13 
Phila. (Pa.)) 291: 

42, Ingram vy. Wilson, 44 SW 420, 
19) Ky 1797. 

[a] MIllustration.—Where, in an 
action to divide land among infants, 
a sale was ordered without any appli- 
cation therefor, and without any such 
showing as the law requires, and 
when all the necesre parties were 
not before the court, the judgment ot 
sale, and the order confirming the 
sale, were properly set aside as voia 
on motion of the purchaser. Ingram 
v. Wilson, 44 SW 420, 19 KyL 1797. 

43. Walton Bank, Sten 'Couumve 
Glinn, 161 Ky. 60, 170 SW 511. 

Necessity of existence of jurisdic- 
tion see supra § 4 

44. Walton Bank CUGIA CE COL mE 
Glinn, 161 Ky. 60, 170 SW 511. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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will so invalidate the order as to require vacation 
of the sale.4®° However, a mere error in a decree 
that does not render the decree void, and which 
could have been corrected on appeal, will not au- 
thorize the court to set aside the sale in an action 
brought for that purpose.*® Even though one hay- 
ing an interest in the land involved was not prop- 
erly named in the petition or complaint for parti- 
tion,*? and his share of the property was not specifi- 
cally stated therein,#® such omissions may be held 
immaterial, upon an objection being raised by him, 
where it appears that he was served with summons 
and that he acted as, and was treated as, one of the 
parties ;4#® yet it will be otherwise where the ob- 
jection is raised by a bona fide purchaser.°° 

[§ 768] c. Irregularities in Proceedings—(1) In 
General. Although not every irregularity in the 
proceedings is regarded as sufficient cause for set- 
ting aside a partition sale,°! the irregularities may 
be of such a material nature as to constitute grounds 
for vacating the sale.°* A sale may be set aside for 
noncompliance with statutory provisions®® concern- 
ing the making of orders for sale.°+ Even though 
there has been noncompliance with a statute rela- 
tive to taking depositions as to indivisibility, a sale 
will not be set aside therefor where the record shows 
that the land was in fact indivisible;®> nor will a 
sale be vacated because of the absence of a showing 
that the property, as a whole, owned by the par- 

45. Walton 


Bank, etce., Co. 
Glinn, supra. 


[a] Illustration.—Where 
ings failed to show facts giving the 
court jurisdiction to order a sale of 55. 
an infant’s real estate, under Civ.| SW (2d) 721. 


v. f pleas. 
19 


—666 


Code Pract. §§ 490, 491, the court 56. 
properly set the sale aside, although | (67 Va.) 500. 
there was no exception to the com- 57. 
missioner’s report on that ground. 58. 


Walton Bank, etc., Co. v. Glinn, 161 


Ky. 60, 170 SW 511. fa] Bond 
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Barns v./ Branch, 14S. CG. L: 
plead- : Decree or order of sale see supra §§ 
58-66 

Bond v. Dean, 223 Ky. 713, 4 
Frazier v. Frazier, 26 Gratt. 
See supra text and note 53. 

Dineen v. Hall, 112 Ky. 273, 
65 SW 445, 66 SW 392, 23 KyL 1615. 


requirement in Ken- 
46. Jones v. Schaffner, 193 Iowa] tucky.—In an action under Civ. Code 


\ 
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ties, could not be partitioned in kind, where the 
parties did not seek partition of all but desired to 
retain a part.°® 

In case of infants. The general rule®’ is espe- 
cially applicable where the interests of infants are 
involved.®® Failure to notify a person of his ap- 
pointment to superintend the interests of an infant 
may be sufficient ground for setting aside a sale in 
partition where the court is satisfied that injustice 
has been done the infant;°® and if the report of a 
warning order attorney is not sufficient to bind a 
minor having an interest in the property, such insuf- 
ficiency is ground for vacating a sale on the applica- 
tion of the purchaser.®°® 

[§ 769] (2) Relating to Notice.®1 A sale may 
be vacated for lack of required notice®? or adver- 
tisement;°° yet where there is a mere irregularity 
as to the time of publication of notice it has been 
held that advantage of it must be taken by appeal 
in order to affect the validity of the sale.°# 

[§ 770] (3) Relating to Appraisal or Inventory. 
Where property to be partitioned may be sold re- 
gardless of the appraisal value,®° the fact that it’ 
sells for less than such value is not an irregularity 
warranting the vacation of the sale,®°® even when 
minors are coowners;°* and when the appraisal val- 
ue is thus immaterial, a sale will not be set aside 
because no reference to the inventory was made in 
the petition for partition.°* The mere absence of 
could not dispose of it until the 
second term, as any reason why dis- 
position should have been made - 
should have been shown at the time 
and place stated in the notice. Gam- 
mon v. Holloway-Smith Co., 150 Ga. 
258, 103 SE 154. 

[ec] One heir opening proceedings 
for all.—Code § 3118 provides that, 
if any tenant in common shall be 
absent from, or reside out of, the 


state at the time partition is made, 
he shall be entitled to a new parti- 


1262, 188 NW 787. 

[a] Error in ordering sale of 
homestead.—Error in ordering the 
sale of all the land, including the 
thhomestead, did not render the decree 
void, and the error could have been 
corrected on appeal, and cannot be 
taken advantage of by the parties 
to the suit in an action to set aside 
the decree and sale. Jones v. Schaff- 
ner. 193 Iowa 1262, 188 NW 787. 

47. Woodward v. Elliott, 27 S. C. 
368, 3 SE 477. 

48. Woodward v. Elliott, supra. 

49. Woodward v. Elliott, supra. 

50. Harlan vy. Stout, 22 Ind. 488. 

51. See supra § 766. 

52. McLain v. Van Winkle, 46 Ill. 
406; Barns v. Branch, 14 S. C. L. 19. 

53. See cases infra notes 54, 59, 
60; and infra § 769. 

Requisites of sale see supra §§ 
656-761. 

54, See cases infra this note. 

{a] In [Illinois a sale will be set 
aside, unless it appears that proof 
of the allegations in the bill was 
heard, that a decree was rendered 
finding the interests of the parties 
and their right to make partition, 
that commissioners were appointed 
to divide the land, that they were 
sworn and went on the premises, that 
they reported that partition could 
not be made without manifest prej- 
udice to the interests of the owners, 
and that an order of sale was filed 
prescribing the terms on which the 
sale should be made. McLain v. Van 
Winkle, 46 Ill. 406. 

{[b] In South Carolina, to author- 
ize a sale in proceedings to obtain 
partition at law, it must appear on 
the proceedings that the ancestor 
died intestate; otherwise, the sale 
should be setraside, for it is only in 
cases of intestacy that such power is 
delegated to. *the court of common 


é 


Pract. § 490, for a sale of property 
in possession jointly owned, the fact 
that no bond was executed to a non- 
resident owner or to an infant owner 
constitutes no ground for. setting 
aside the sale. Dineen v. Hall, 112 
Ky. 273, 65 SW 445, 66 SW 392, 23 
Koy e615 < 

ae Barns: ven Branch,« 145 S0 (Cy sz. 

60. Dineen v. Hall, 112 Ky. 273, 
65 SW 445, 66 SW 392, 23 KyL 1615. 

61. See supra §§ 674, 675. 

625) (Quick iv, Collins, 197. Tl; 390; 
64 NE 288; Wilson v. Ford, 190 Ill. 
614, 60 NE 876; Moore v. Summer- 
ville, 80) Miss: 323, 31 JS 7935.32 5S 
294; Spring v. Sandford, 7 Paige (N. 
Y.) 550. 

fa] Notice in addition to that re- 
quired.—Where the statute required 
six weeks’ notice to be given of a 
sale, and a decree directed the master 
to give three weeks’ notice in such 
newspapers as he should think prop- 
er, and in “such other manner as the 
law and rules... of this court 
may require,’’ the master was bound 
to give the notice required by law, 
and, as he actually gave the notice 
as required by statute, the sale was 
valid. Spring v. Sandford, 7 Paige 
CON] YY.) 550, 5.54. 

[b] Objection that order was 
made at wrong term.—Where an 
equitable petition for partition was 
filed and process served on defendant, 
who was served with a notice that 
the application for partition would 
be heard on a day named in the no- 
tice showing that petition would be 
treated as an application for parti- 
tion under the statute, defendant 
who failed to appear or to show cause 
could not have the order of partition 
and sale revoked on the ground that 
the court had no jurisdiction, and 
without the consent of the parties 


tion at any time within one year 
after the first partition, if the prem- 
ises have not been sold for division, 
if he shall present his petition to the 
court which decreed partition, and 
show that the first partition was un- 
fair, and that he received no notice 
of the bill for partition, ete., and, if 
the premises are purchased by any 
of the tenants in common, the non- 
resident or absent tenant shall be en- 
titled to set aside such sale at any 
time within one year, if it can be 
shown to have been unfairly made, 
and fraudulent as to him. It was 
held that, where, in partition against 
heirs by one claiming the interest of 
an heir under execution on a void 
judgment, it appeared that one of the 
other heirs had no notice, in fact or 
law, of the partition. proceedings, 
such latter heir could open the par- 
tition decree for all. Moore v. Sum- 
erie: 80). Miss...323, 31 Sy 793,032 


63. Rudderow v. Dudley, 41 N. J 
Eq. 611. 7 A 477 [aff 42 N. J. Eq. 370 
7 A 891). 

64. Kromer v. Friday, 10 Wash. 
621, 39 P 229, 32 LRA 671. 

65. See supra § 667. 

66. Bayhi v. Bayhi, 35 La. Ann. 
527; Life Assoc. of America vy. Hall, 
33 La. Ann. 49. 

67. Bayhi v. Bayhi, 35 La. Ann. 
527; Life Assoc. of America v. Hall, 
33 La. Ann. 49; Ventress v. Brown, 
30 La. Ann. 1012; Shaffet v. Jackson, 
14 La, Ann. 154. 

[a] Objection that sale of immov- 
ables of succession was null, in be- 
ing for less than the appraised value, 
can be properly urged only by way 
of opposition to the homologation of 
the partition. Ventress v. Brown, 30 
La. Ann. 1012. 

68. Johnson v. 4%, aa. 
Ann. 98, 16 S 659. 


’ 


Barkley, 
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the tutor and the undertutor from the taking of an 
inventory, for the purpose of effecting a partition 
sale, of property held in common by a minor and 
others is not ground for annulling the sale where 
due notice to attend has been given;*® nor will the 
fact that the notary who took the inventory and 
held the family meeting was the agent of one of the 
owners be ground for annulling the sale.’° 

[§ 771] d. Fraud. As in the case of similar 
sales,’+ fraud,’? misrepresentation,’® or improper 
concealment of facts’? is a sufficient ground for 
setting aside a partition sale,*®° even after it has 
been confirmed,’® if the rights of no third party 
have intervened;** but concealment by the pur- 
chaser of his beliefs, such as his opinion that the 
area of the land offered was greater than that de- 
seribed,** is not fraud on his part warranting the 
setting aside of the sale where he owes no duty to 
publish his opinion.‘® If the purchaser was in- 
duced to bid on the belief that the auctioneer’s rep- 
resentations would be ratified, and ratification did 
not follow, the sale may be set aside upon proper 
request of the purchaser.8° That a sale is in dis- 
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regard of a constitutional requirement does not nec- 
essarily preclude the idea of its being in good 
faith.®? 

Proof or presumption of fraud. General rules*? 
apply as to the admissibility, competency, and rele- 
vaney of evidence to prove fraud.’* Direct proof 
of fraud is not required in a proceeding to set aside 
a sale,®* but circumstantial evidence may be suffi- 
cient to support a finding thereof,®® if such evi- 
dence is sufficient reasonably to satisfy the judge 
or jury.*® Under some circumstanees, the existence 
of fraud may even be presumed,*’ casting upon the 
party accused thereof the burden of showing its 
absenee.*8 Ordinarily, those alleging fraud in the 
sale have the burden of showing its existence by a 
preponderance of the evidence,*® but where fraud 
is presumptively proved, a court of equity may set 
aside the sale, even though fraud bemot clearly es- 
tablished.®° 

[§ 772] e. Mistake, Surprise, or Casualty. As in 
the case of similar sales,°! mistake,®? an unavoidable 
casualty,®? or some surprise or misapprehension ere- 
ated by the conduct of the purchaser®* or some oth- 


ote Gernon vy. Bestick, 15 La. Ann. 
70. Covas v. Bertoulin, 44 La. Ann. 
683, 11 S 143. 


71. See Judicial Sales § 161. 
ee Ill.— Coffey v. Coffey, 16 Ill. 


Miss.—Dendy v. Commercial Bank, 
etc., Co., 143 Miss. 56, 108 S 274. 
Mo.—kKeyte v. Plemmons, 28 Mo. 


104 

See Y.—Schwaman v. Truax, 179 N. 

35, 71 NE 464, 103 AmSR 832; Gal- 
Le Vv. Cunningham, 8 Cow. 361. 

N. C.—Tuttle v. Tuttle, TAGND ICS 
484, 59 SE 1008, 125 AmSR 481. 

Va.—Howery v. Helms, 20 Gratt. 
(61> Vias) LD: 

[a] Purchaser’s threat to litigate. 
—Coffey v. Coffey, 16 Ill. 

[b] Fraud between next friend of 
minor and commissioner and pur- 
chaser at sale is good cause for set- 
ting aside the decree after the minor 
becomes of age. Dendy v. Commer- 
cia Bank, etc., Co., 143 Miss. 56, 108 S 
7 
Allen v. Gault, 27 Pa. 473, 67 
AmD 485 


74, Lyman v. Southern Coal Co., 
183 N. C. 581, 112 SE 242 

75. See cases supra notes 72-74. 

76. Schwaman v. Truax, 179 N. Y. 
35, 71 NE 464, 103 AmSR 832; How- 
ery v. Helms, 20 Gratt. (61 Va.) 1. 

77. Schwaman v. Truax, 179 N. Y. 
35, 71 NE 464, 103 AmSR 8382. 

78. Blue v. Blue, 79 N.C: 69. 

79. Blue v. Blue, supra. 

80. In re Hammill, 234 Pa. 438, 83 
AY 308; 

81. Bradley v. Villere, 66 Miss. 
399, 6 S 208. 

82. See Evidence § 282; Fraud §§ 


181-198; Judicial Sales § 161. 

83. See eases infra this note. 

{a] Evidence held competent and 
admissible.—(1) In a suit by tenants 
in common to set aside a sale ina 
partition suit instituted by a coten- 
ant, and to convert the grantee in 
the commissioner’s deed into a trus- 
tee on the ground of a fraudulent ar- 
rangement between him and the co- 
tenant, evidence that the _ coten- 
ant was the agent in charge of the 
premises, that he formed the design 
to acquire them for his own profit 
at less than their real value, that he 
instituted the partition suit, that he 
procured his appoinment as commis- 
sioner with a view of controlling the 
sale, that ‘he procured a third person 
to bid off the land for his benefit, and 
that he negotiated a transfer of the 
bid to the grantee that he might 
share with the grantee in the profits, 
was competent as against the gran- 


tee. Tuttle v. Tuttle, 146 N. C. 484, 
59 SE 1008, 125 AmSR 481. (2) On 
the issue of whether, the action of 
master and the attorney who con- 
ducted partition proceedings was of 
such a fraudulent nature as to over- 
throw a sale to the attorney, the fact 
that notices of sale required by the 
decree to be posted were not posted 
may be considered. Mansfield v. 
Wallace, 217 Ill. 610, 75 NE 682. (3) 
In an action in the district court to 
set aside certain deeds, orders, and 
judgments of other courts because of 
fraud relative to partition proceed- 
ings, evidence to show that part of 
the defendants entered into an agree- 
ment to bring partition in which one 
defendant was to be plaintiff, a mi- 
nor’s guardian, so as to cheat the 
minor out of his land, was admis- 


sible. "Tracy v. Tracy, 76 Okl, 16), 
184 P 81. 
84. Tuttle v. Tuttle, 146 N. C. 484, 


59 SE 1008, 125 AmSR 481; Howery 
vy. Helms, 20 Gratt. (61 Va.) 1. 

[a] Where a commissioner be- 
comes the real purchaser through 
another, any person interested is en- 
titled to have such sale set aside and 
annulled for fraud as of course, with- 
out proof of actual fraud, although 
the sale has been confirmed. Howery 
v. Helms, 20 Gratt. (61 Va.) 1. 

[b] Evidence held sufficient to 
show fraud of: First, cotenant insti- 
tuting partition suit; second, gran- 
tee justifying relief in suit by 
other cotenants to set aside the sale. 
Tuttle v. Tuttle, 146 N. C. 484, 59 
SE 1008, 125 AmSR 481. 

[ec] Sufficiency of evidence to 
charge purchaser as trustee.—To set 
aside a sale and charge the purchaser 
as trustee because of his fraudulent 
arrangement with the cotenant insti- 
tuting the partition suit, it need not 
be shown that the purchaser was 
guilty of a crime or of a dishonorable 
transaction, but proof of his having 
aided and abetted the cotenant in 
committing the fraud is sufficient. 
Tuttle v. Tuttle, 146 N. C. 484, 59 
SE 1008, 125 AmSR 481. 

Proof of fraud in general see 
Fraud § 161 et seq. 

85. Tuttle v. Tuttle, 146 N. C. 484, 
59 SE 1008, 125 AmSR 481. 

86. Tuttle v. Tuttle, supra. 

87. Mansfield v. Wallace, 217 Tll. 
610, 75 NE 682; Gallatian v. Cunning- 
ham, 8 Cow. (N. ny) veo one 

[a] Where guardian of minor pur- 
chases the land of his ward at a par- 
tition sale, fraud may be presumed. 
Gallatian v. Cunningham, 8 Cow. (N. 
Ne) 

217 Iii. 


61. 
88. Mansfield v. Wallace, 


610, 75 NE 682. 

[a] Where attorney of codwners 
purchases for himself, he has the 
burden, when the question of fraud 
is raised, of proving his good faith, 
especially where his purchase was 
made at less than the appraised val- 
ue. Mansfield v. Wallace, 217 Ill. 610, 
75 NE 682. 

89. Tuttle v. Tuttle, 146 N. C. 484, 
59 SE 1008, 125 AmSR 481. 

90. Fisher v. Hersey, 78 N. Y. 387. 

[a] Mere conclusions in excep- 
tions to report of sale will not sup- 
port allegations of fraud. Osmond 
v. Evans, 269 Ill. 278, 110 NE 16. 

91. See Judicial Sales § 162. ‘ 

92. Patterson v. Preston, 51 Md. 
190; Conover v. Walling, 15 N. J. Eq: 
1674) PWioodward va elliott, 27) See: 
368, 3 SE 477; Horn v. ‘Denton, 2 
Sneed (Tenn.) 125. 

[a] Mistake in acreage of tract 
sold.——Where, after confirmation of 
the sale but before final decree, it 
is discovered that the tract sold con- 
tains a greater number of acres than 
the parties supposed, the court may 
order such sale set aside or that pay- 
ment be made for the additional land. 
Horn.v. Denton, 2 Sneed (Tenn.) 125. 

[b] Mistake in hiddings.— Where 
a mistake occurs in the biddings, 
which is brought to the knowledge of 
the commissioners but they do not 
correct it by having the property 
again set up in the ordinary way, 
and it appears that a less price was 
obtained than otherwise would have 
been offered, the sale should be set 
cee Conover v. Walling, 15 N. J. 

olga 

Ken Mistake in report as to pur- 
chasers.—A sale will be set aside, 
after its ratification and the auditor’s 
report of distribution, on the prayer 
of parties erroneously reported by 
the trustee to be the purchasers; 
their bid being made, with the trus- 
tee’s consent, mer ely to prevent the 
property from being sold at a less 
ane Patterson v. Preston, 51 Md. 

93. See Thornton v. Stimson, 205 
Ky. 351, 265 SW 811. 

94 LeFevre v. Laraway, 22 Barb. 
Be Y.) L675 wane v. Elliott, 27 

S. Ce 368, 3° SEI477, 

[a] When relief *not granted.— 
Where a sale was made after due 
advertisement, and without objec- 
tion from any of the parties interest- 
ed, although the evidence tended to 
show that they had actual notice of 
the time and place of sale, such in- 
terested parties could claim no relief 
against the sale under a code pro- 
vision that “the court may, in its dis- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 772-774] 


er interested party,®® or of the officer who conducted 
the sale,°* may be ground for setting the sale aside, 
But persons will 
not be given relief for mistake after they have specu- 
lated on the outcome and have objected to the sale 
only when it proved disadvantageous to them;°® 
nor will an unavoidable casualty be ground for re- 
lief unless the person complaining thereof has suf- 


even after confirmation thereof.®? 


fered financial loss.°® 


[$ 


presumption of,® fraud. 
Proof of inadequacy. 


eretion, at any time within one year 
after notice thereof, relieve a party 
from a judgment order, or other pro- 
ceeding, taken against him through 
his mistake, inadvertence, surprise, 
or excusable neglect,’ nor under any 
other provision of the law. Wood- 
ward v. Elliott, 27 S. C. 368, 3 SE 477. 


95. LeFevre v. Laraway, 22 Barb. 
MONE VCs 
96. LeFevre v. Laraway, supra. 


97. 


oo Patterson v. Preston, 51 Md. 


oe Horn vy. Denton, 2 Sneed (Tenn.) 


98. Bethea vy. Bethea, 136 Ala. 584, 
34 S 28. 

[a] Mistake in land description.— 
Where, at a sale, persons interested 
in the sale stated that a part of the 
land not covered by the description 
would pass by the sale, and the pur- 
chaser made no objection that the 
description did not cover all the prop- 
erty, an application by an adult party, 
interested in the sale, to set it aside 
by reason of a mistake in such de- 
scription, will be denied. Bethea v. 
Bethea, 136 Ala. 584, 34 S 28. 

99. Thornton v. Stimson, 205 Ky. 
351, 265 SW 811 

Accident, mistake, or surprise in 
connection with inadequacy see infra 


§ 774. 

1. Ground for refusal of confirma- 
tion see supra § 755. 

2. See supra § 764. 

3. Loyd v. Loyd, 61 Iowa 2438, 16 
NWelik; bx pa Bost,- 56 eNwiCs,. 2822 


Simon v. Simon, 1 Miles (Pa.) 404; 
Tripp v. Silkman, 29 LegInt (Pa.) 
29 (all to the effect that inadequacy 
of price may justify a setting aside 
of the sale). See Schloss-Sheffield 
Steel, etc., Co. v. Borden, 201 Ala. 
628, 79 S 190 (holding that, where the 
sale has been fairly conducted; the 
court is not authorized to set it 
aside unless tse property was sold 
for greatly less than its real value). 

fa] Sheriff’s sale under partition 
will not be set aside for inadequacy 
of price, if the application is made 
within a reasonable time and the 
court is satisfied that a better price 
could be obtained on a resale. Tripp 
v. Silkman, 29 LegInt (Pa.) 29. 

4. Haggerty v. Haggerty, 268 III. 
295, 109 NE 34; Abbott v. Beebe, 226 
TU, 417,680, INED 99), ALT AmSiR, (257: 
Mansfield v. Wallace, 217 Ill. 610, 75 
NE 682; Lipp v. Allphin, 77 SwW 1105, 
25 KyL 1382; Columbia Finance, etc., 
Co. v. Bates, "74 SW 248, 24 KyL 9412: 
Larrabee v. Larrabee, 71 SW 645, 24 
KyL 1423; Allen v. Martin, 61 Miss. 
78; Carver v. Spence, 67 Vt. 563, 32 


A 493 
Abbott v. Beebe, 226 Ill. 417, 80 


5. 
NE 991, 117 AmSR 257: Heberer v. 
Comstock v. Pur- 


Heberer, Geli Zibise 
ple,.49 Ill. 158; Pavelka v. Pavelka, 
166 NW 9. 


166 Wis.. 471, 

[a] Rule applied.—That property 
worth between sixteen hundred dol- 
lars and two thousand dollars was 

g 


773] f. Inadequacy of Price'—(1) In General. 
Although courts may exercise a large. discretion in 
setting aside partition sales,? the general, but not 
universal, rule is that mere® inadequacy of price is 
not a sufficient ground for such action,* unless the 
inadequacy is so gross as to establish,® or raise the 


Neither the fact that, aft- 
er the sale, a larger price than was received was of- 
fered,® that one person, had he bid, would have bid 
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stances. 


set aside where 
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more,® nor that at a subsequent time the land was 
worth more money,?°® is proof that the property was 
sold for an inadequate price. 
land sold for considerably less than its appraised 
value!t and for less than the value stated in the 
petition for partition’? does not show such sacrifice 
as to require a vacation of the sale. 

[§ 774] (2) In Connection with Other Circum- 
Where, however, there are other circum- 
stances in connection with the inadequacy, having 
the tendency to cause it, the general rule against 
vacating a sale for inadequacy of price’? does not 
apply.t¢ Thus a sale for an inadequate price may be 


So, too, evidence that 


there existed an expectation that 


the sale would be postponed?® or the proceedings 


would be stayed,!® so that persons were kept from 


attending ; 


early hour,'* or 


sold for four hundred and eighty dol- 
lars and eight cents was, with other 
circumstances indicating fraud, suf- 
ficient to establish fraud. Pavelka 
v. Pavelka, 166 Wis. 471, 166 NW 9. 

[b] Fraud not established.— (1) 
Where lands appraised at three thou- 
sand seven hundred and twenty dol- 
lars were sold for three thousand 
five hundred dollars and two persons 
afterward offered to bid two hundred 
and eighty dollars more on a resale, 
inadequacy was not so gross as to es- 
tablish fraud. Heberer v. Heberer, 67 
Ill. 253. (2) Fraud was not shown by 
sale for ten thousand four hundred 
dollars of property whose value was 
estimated at twelve thousand three 
hundred dollars. Quigley v. Brecken- 
ridge, 180 Ill. 627, 54 NE 580. 

6. Osmond v. Evans, 269 Ill. 278, 
110 NE 16; Schulz v. Hasse, 227 Ill. 
156, 81 °NE 50 laff 129) Di Age1 934% 
Quick v. Collins, 197 Ill. 391, 64 NE 
288; Wilson v. Ford, 190 Ill. 614, 60 
NE 876; Allen v. Martin, 61 Miss. 78. 

[a] Inadequacy insufficient to 
raise presumption.—W here land 
worth ninety dollars or more an acre 
was sold for eighty-three dollars and 
eighty-one cents an acre, the inade- 
quacy was not so great as to raise 
the presumption of fraud. Quick v. 
Collins, 197 Ill. 391, 64 NE 288. 

7. Evidence on hearing generally 
see infra § 783. 

8. Schloss-Sheffield Steel, ete., Co. 
v. Borden, 201 Ala. 628, 79 S 190; 
ote v. Hosch, 181 Ky. 781, 205 SW 

oO. 

9. Thornton vy. Stimson, 205 Ky. 
351, 265 SW 811. 

[a] Beason for rule.—That one 
would have bid more than the land 
sold for is no evidence of its value 
since he might have been controlled 
by sentiment. Thornton vy. Stimson, 
205 Ky. 351, 265 SW 811. 

10. Prince v. Mottman, 
287, 146 P 841. 

[a] Witnesses’ omission of proper- 
ty in estimating value.—The fact that 
witnesses, in testifying as to the 
value of the land, spoke of the land 
only, not referring to the furniture, 
which was not worth more than two 
thousand dollars or twenty-five hun- 
dred dollars in Confederate money, 
but estimating thirty thousand dol- 
lars, the price to be given for both 
land and furniture, as a very full 
price for the land, was not ground 
for setting aside the sale, especially 
as this objection was not made until 
the court had decreed to dismiss the 
bill, when it was set up by an amend- 


84 Wash. 


ed bill. Frazier v. Frazier, 26 Gratt. 
(67 Va.) 500. 
11. Tichenor v. Rock, 140 Ky. 86, 


130 SW 989. 


12. Tichenor v. Rock, supra, 
13. See supra § 773. 
14. Ala. Seon Sais v. Finney, 198 


Ala. 462, 73 S 639 


where the rights of infants are jeop- 
ardized;17_ where the sale was held at an unusually 


was hastily conducted with knowl- 


Ark.—Thomason vy. Craighead, 32 
DN hae CRO hail 

Ill.— Mansfield v. Wallace, 217 Ill. 
610, 75 NE 682. 

Ky.—Lipp v. Allphin, 77 SW 1105, 
25 KyL 1382. 

Minn.—Johnson v. Avery, 60 Minn. 
262, 62 NW 283, 51 AmSR 529. 

Miss. —Allen v. Martin, 61 Miss. 78. 

Mo.—Mitchell v. Jones, 50 Mo. 438. 

Wis.—Pavelka y. Pavelka, 166 Wis. 
471, 166 NW 9. 

15. Goode v. Crow, 51 Mo. 212. 

[a] Where bidders were kept 
away by rumors of postponement un- 
til the day following, and by reason 
thereof the land sold at greatly re- 
duced rates, the sale should be set 
aside, irrespective of how the reports 
got into circulation. Goode v. Crow, 


51 Mo. 212. 

16. end v. Hein, 48 Wis. 32, 3 
NW 831 

ie Ky .—Lipp v. Allphin, 77 SW 


1105, 25 or 1382. 
Minn.—Johnson v. Avery, a Minn. 
262,.62 NW 2838, 51 AmSR 52 
Mo.—Wauchope v. Mecnee lens 158 
Mo. 660,959) .S Wire 970; Mitchell Vv. 
Jones, 50 Mo. 438. 


N. Y.—LeFevre vy. Laraway, 22 
Barb. 167. 

Pa.—Allen’s Est., 11 Phila. 48. 

Tenn.—Donaldson vy. Young, 7 


Humphr. 266. 

[a] Inability of minor’s guardian 
to attend may, with inadequacy, be 
sufficient ground for setting aside the 
sale. Donaldson v. Young, 7 Humphr. 
(Tenn.) 266. 

[b] Attorney’s expressed doubts 
discouraging bidders.—Where some 
defendants were infants, and there 
was evidence tending to prove the 
land worth nearly twice what it 
brought at the sale, and a lawyer 
among the bidders expressed doubt 
as to the validity of the sale, which 
might have discouraged bidding, the 
court’s action in vacating the sale 
would not be disturbed on appeal by 
the purchaser. Wauchope v. McCor- 
mick, 158 Mo. 660, 59 SW 970. 


[e] Land invisible because cov- 
ered with snow.—Inadequacy of 
price, coupled with the inclemency 


of the weather on the day of sale 
and the fact that snow covered the 
ground during the whole time the 
sale was advertised, together with 
an error of the court in not asserting 
in its judgment, in accordance with 
statutory provision, a lien on the 
land for an infant party’s interest, 
was held to warrant setting aside the 
sale. Lipp v. Allphin, 77 SW. 1105, 
25 KyL 1382. 

{d] Failure to notify guardian ad 
litem of bid before confirmation of 


the sale is not ground for setting 
aside the sale where price is ade- 
quate. De Ford v. Taylor, (Tenn. 
| Ch. A.) 51 SW 999. 

18. Thomason vy. Craighead, 32 
Ark. 391. 
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edge that an appeal had been taken;!® where a con- 
tagious disease was prevalent, preventing people 
from attending the sale;?° where an exceptional 
financial stringency existed when the sale was held;?+ 
where there was misapprehension on the part of an 
interested party which prevented his attendance ;*? 
where, through accident,?* mistake,?* or surprise,*°* 
the parties alleging injury were prevented from 
looking after their interests, especially where the 
partition proceedings were of an amicable nature ;*° 
where there was unfairness on the part of the pur- 
chaser,?" as in an attempt to prevent competition in 
bidding; 378 where biddings were chilled;?® where 
there was a misunderstanding as to whether the 
property was being sold free from encumbrances ;*° 
where land was sold en masse when it was suscep- 
tible of division into parcels;*+ or where the per- 
son in charge of thé sale has been negligent’? or 
guilty of misconduct.*? But inadequacy caused by 
a belief that the owners would make the property 
bring its true value,** and by a friendly feeling be- 
tween the purchaser and others attending the sale,*® 
has been held an insufficient ground for setting aside 
a sale,?° as has the fact that the purchaser was the 
guardian of interested minors, the sale having been 


fairly conducted and the court having authorized« 


such guardian to bid.2* Even where a sale would 
otherwise be set aside, the court will, in some juris- 


PARTITION 


[§§ 774-777 


dictions, refuse to grant such relief unless an ad- 
vance bid be made,*® or a guaranty be given that, 
upon a resale, the property will bring a higher price*® 
or there will be no loss.*° 

[§ 775] g. Advance on Bid—(1) In General. 
The former English rule that a mere offer to ad- 


‘vance the bid a certain percentage was ground for 


setting aside a partition sale before confirmation 
thereof*! does not generally prevail in the United 
States, some circumstance or condition in addition 
to an offer of increase being required;*? yet a few 
jurisdictions have held otherwise,** with occasional 
departures from their rule,**.and with a refusal to 
extend the rule by permitting biddings to be opened 
for a second sale.*® It is quite generally held, how- 
ever, that after confirmation a mere offer to in- 
crease the bid is not in itself a maitichent ground for 
vacating the sale.*® 

[§ 776] (2) In Connection with Other Circum- 
stances. Where other elements, circumstances, or 
conditions for setting aside a sale exist, such as 
fraud,*’? accident,*® mistake,*® trust relations,®° 
that rights of minors®! or incompetent persons®? 
are involved, or that interested parties were unable 
to attend the sale,®* an offer to increase the bid, even 
after confirmation,®>* may have such weight as to 
cause the court to set aside the sale. 

[§ 777] (3) Tender in Court, or Security, for 


19. one v. Hein, 48 Wis. 32, 3 
NW 831 
20. Kirkland v. Texas Express Co., 


57 Miss, 316. 

[a] Quarantine because of yellow 
fever.—Kirkland v. Texas Express 
Co.,. 57 Miss. 316. 

21. Johnson vy. Avery, 60 
262, 62 NW 283, 51 AmSR 529. 

22. Columbia Finance, etc., Co. v. 
Bates, 74 SW 248, 24 Kyl 2412. 

[a] Misunderstanding of attor- 
ney’s advice.—Columbia Finance, etc., 
‘Co. ‘v. Bates, 74 SW 248, 24 KyL 2412. 

23. ‘ Patton v. Hanna, 46 Mo. 314. 

Casualty as ground see supra § 772. 

24. Patton v. Hanna, 46 Mo. 314. 

Mistake as ground see supra § 772. 

25.. Moore v. McJudkins, 136 Ark. 
292, 206 SW 445; Columbia Finance 
Co. v. Bates, 74.SW 248, 24 KyL 2412; 
Patton v. Hanna, 46 Mo. 314. 

Surprise as ground see supra § 772. 

26. Patton v. Hanna, 46 Mo. 314. 
. 27 Haggerty v. Haggerty, 268 Ill. 
295, 109 NE 34 

28. Haggerty Vv. Haggerty, supra; 
Mansfield v. Wallace, 217 Ill. 610, 75 
NE 682. 

[a] Illustration.—Where an at- 
torney who conducts partition pro- 
ceedings successfully deters other 
persons from bidding at the sale and 
buys the property for himself for an 
inadequate consideration, the sale 
will be set aside. Mansfield v. Wal- 
lace, 217 Ill. 610, 75 NE 682. 

29. See Wilson vy. Henderson, 206 
Ala. 472, 90 S 285. 


Minn. 


a] Injured person’s approval of |. 


chilling of bidding.—Injured party 
cannot complain that land did not 
bring a better price if her husband’s 
conduct at the sale in denouncing the 
proceeding as fraudulent, informing 
persons present that the purchaser 
would take nothing, and making dem- 
onstrations of hostility intimidating 
prospective purchasers, was with her 
approval. Wilson vy. Henderson, 206 
Ala. 472, 90 S 285. 

30. McCalley v. 198 Ala. 
462, 73 S 639. 


Finney, 


81. Bowen v. Bowen, 265 Ill. 638, 
107 NE 129. Y 

32. Blue v. Blue, 79 N. C. 69. 

33. Neal v. Stone, 20 Mo. 294; 


Conover v. Walling, 15 N. J. Eg. 173. 
[a] TIllustration.—Sale should be 
set aside where it appears that the 


sheriff selling the land suffered him-]| v. McDonald, 10 Humphr. (Tenn.) 

self to be controlled by those who | 275. 

obtained the property at an under- 44. Houston v. Aycock, 5 Sneed 

price. Neal v. Stone, 20 Mo. 294. (Tenn.) 406, 73 AmD 131. See Glenn 
34. Allen v. Martin, 61 Miss. 78.] v. Glenn, 7 Heisk. (Tenn.) 367 (each 


35. Wilson v.71 Ford, 190) Til 1614, 
60 NE 876. 

36. See cases supra notes 34, 35. 

37. Larrabee v. Larrabee, 71 SW 
645. 24 KyL 1423. 

28. Osmond y. Evans, 269 Ill. 278, 
110 NE 16. 

Advance bid see infra §§ 775, 776. 

39. Cockrell v. Coleman, 55 Ala. 
583; Barnes v. Henshaw, 226 Ill. 605, 
80 NE _ 1076. 

40. Osmond v. Evans, 269 Ill. 278, 
110 NE 16. 

Security for increased bid see in- 
Law Sele 
See Allen v. Martin, 61 Miss. 
78. See also Judicial Sales § 169. - 

42. Ala.—Bethea v. Bethea, 136 
Ala. 584, 34 S 28. But see De Loach 
v. White, 202 Ala. 429, 80 S 813 (hold- 
ing that reviewing court would not 
disturb lower court’s action in set- 
ting aside a sale where a higher re- 
sale price was guaranteed, there be- 
ing some evidence that acts and re- 
marks of a party might have deterred 
bidders). 

Ky.—Hosch vy. Hosch, 171 Ky. 781, 
205 SW 963. 

Miss.—Allen v. Martin. 61 Miss. 78. 

N. J.—Conover v. Walling, 15 N. J. 


Eq. 17 B 

N. Y.—LeFevre v. Laraway, 22 
Barb. 167. 

[a] Reason for rule.—‘“‘If there 


were not occasional bargains to be 
had at public sales there would be 
few in attendance upon sales. If 
the court were to set aside every sale 
because some one afterwards of- 
fered more than the successful bid- 
der, there would be such discour- 
agement of bidders as to make ju- 
dicial sales utterly ineffectual. It 
is better that a few purchasers get 
an occasional bargain than that the 
court should endeavor’ to bring about 
a loss to the bidders at its sales and 
thus discourage bidding.’ WHosch v. 
Hosch, 181 Ky. 781, 786, 205 SW 963. 
43. Thompson v. Rospigliosi, 162 
No Cr146), 777 NB 113s Tmo ve Rice) 
+) Blue wv. Blueya79 N.C: 

Bost, 56 N. C. 482; Mc- 
6; Phila. (Pai) (5 Mann 


Ex p. 
Ree’s Est., 


case must depend upon its own cir- 
cumstances, but the court should set 
aside the sale where the price was in- 
adequate, rights of married women 
and infants were involved and an ad- 
vance bid of ten per cent was made). 

45. Collins v. Wood, 88 Tenn. 779, 
780, 14 SW 221. 

“The rule that a mere advance bid 
of ten per cent. will be sufficient to 
authorize the re-opening of the bids 
does not apply, even in case of sale 
for partition, to cases where the bids 
have been once re-opened upon an 
advanced bid. . The practical 
operation of that rule in the cases to 
which it does apply has not been such 
as to justify its extension to a second 
re-opening of the bids.” Collins v. 
Wood, supra 

46. Schwaman v. Truax, 76 App. 
Div. 194, 78 NYS 374 [rev 179 N. Y. 
35, 71 NE 464, 103 AmSR 832]: Le- 
Fevre v. Laraway, 22 Barb. (N. Y.) 
167; Blue v. Blue, 79 N. C. 69; Hous- 
ton v. Aycock, 5 Sneed (Tenn.) 406, 
73 AmD 131; Donaldson v. Young, 7 


Humphr. (Tenn.) 266. 
47. Houston vy. Aycock, 5 Sneed 
(Tenn.) 406, 73 AmD 181. 
48. Tfouston v. Aycock, supra. 
49. Houston v. Aycock, supra. 
50. Houston v. Aycock, supra. 


51. Kiebel v, Leick, 216 Ill. 474, 75 


NE 187; Mann v. McDonald, 10 
Humphr. (Tenn.) 275. 
[a] Where purchaser was the 


guardian of minors interested in the 
land, the sale may be reopened, even 
after confirmation, for a great ad- 
vance in the bid. Mann v. McDonald, 
10 Humphr. (Tenn.) 275. 


52. Abbott v. Beebe, 226 Ill. 417, 
80 NE 991, 117 AmSR 257. 

53. Donaldson va © Young, 7 
Humphr. (Tenn.)° 266. 

54 Houston v. Aycock, 5 Sneed 
(Tenn.) 406, 73 AmD 131; Mann v. 


McDonald, 10 Humphr. (Tenn.) 275. 

{a]_ Although the offer to increase 
the bid is conditioned, it is enough 
that, before the order vacating the 
sale, the offer is made absolute. 
Kiebel vy. Leick,'216 Ill. 474, 75 NEB 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§§ 717-780] 


Payment of Advance. As a condition to setting 
aside a sale and ordering a resale because of an of- 
fered advance on the bid, the court may require that 
some security for such offer be given,®® such as a 
bond®® or a cash deposit.** 

Preventing resale by deposit. Where a sale would 
be set aside because the rights of incompetent joint 
owners are involved and a higher bid has been of- 
fered, the purchasers may, before a resale has been 
ordered, defeat such resale by depositing in court 
the increased amount that the incompetent person 
would derive at the price guaranteed.°® 

[§ 778] 4. Procedure—a. Nature of Remedy. 
Since courts of equity have a general supervision 
over sales ordered by their decrees, an application 
to a court of equity to set aside a partition sale or- 
dered by it may, in general, be made by bill,®® peti- 
tion,®® or motion in the cause.®+ A sale may be va- 
cated by the court on its own motion,®? especially 
where the interests of minors require it.6* Even 
where the decree is attacked as void because of 
fraud, it has been held that the attack may be made 
by a petition in the cause;** yet it has also been 
held that the proper remedy, after confirmation, for 
impeaching the proceedings for fraud is by a civil 
action to set aside the deed.®® 


[§ 779] b. Time of Proceedings, Limitations, and 


PARTITION 


[47 C.J.] 559 
Laches. The motion, petition, or proceeding, hav- 
ing for its purpose the setting aside of a partition 
sale, must be made seasonably or else be barred be- 
cause of noncompliance with statutes of limitation,®® 
because of a presumption that the original proceed- 
ings were proper,®? or because of laches,** especial- 
ly where the rights of third persons have inter- 
vened.®°® But statutes giving infants a stated time 
after reaching their majority in which to have par- 
tition sales set aside will not be held to decrease 
the period for such action to a time less than that 
allowed to adults for like causes.7° The mere fact 
that a sale has been confirmed will not preclude its 
being set aside where proper court aid is invoked 
and there are sufficient grounds for such vacation ;** 
nor will the fact that a deed to the purchaser has 
been executed preclude the trial court from setting 
aside its interlocutory decree ordering partition 
where distribution of the proceeds of sale has not 
been ordered.‘ 

[§ 780] c. Notice. The purchaser at a partition 
sale is entitled to notice of a motion to set aside 
the sale,’* although it has been held otherwise where 
the motion is made during the return term;‘* and 
especially is he entitled to notice of proceedings to 
set aside a sale if they were instituted after con- 
firmation.’° However, the acts of a purchaser, such 


{[b] Complaining party should be 200. exception to the report of sale, and 
required to make good his offer of an {c] Land in county other than/ does not attack the judgment; and 
increased bid when sale has been set | that where suit is pending.—Where| hence Civ. Code § 1772, limiting the 
aside. Columbia Finance, etc., Co. v.|a court orders a sale of land situated | chancellor’s control over his judg- 
Bates, 74 SW 248, 24 KyL 2412. in a county other than that in which | ments to sixty days from their ren- 

55. Kiebel v. Leick, 216 Ill. 474, 75 | the suit is pending, it may entertain | dition, does not. apply. Johnson v. 
NE 187; Young v. Teague, 8 s. G.|a motion to set such sale aside on the] Johnson, 88 Ky... 275, (11> Sw, 5; 10 
Ea. 13; De Ford v. Taylor, (Tenn. Ch. | ground of fraud on the part of the | KyL 860. 

A’), 51 SW 999. purchaser. Keyte v. Plemmons, 28 67. White v. Jones, 67 Tex. 638, 4 

When sale is vacated for inade-| Mo. 104. SW 161. 
quacy of price see supra § 773. {d] Invalidating sale in independ- {a] Recitals in administrator’s deed, 

56. Kiebel v. Leick, 216 Ill. 474,| ent action.—Code § 4240 gives the/although not_ ordinarily sufficient 
75 NE 187; De Ford v. Taylor, (Tenn. | district court jurisdiction of actions | to show an order for the sale of land 
Ch. A.) 51 SW 999. to partition real estate in the county, | for partition, may be held sufficient 

57. De Ford v. Taylor, supra. and where the court had jurisdiction | for such purpose after the lapse of 

58. Abbott v. Beebe, 226 Ill. 417,] of all the parties a sale of the prop-|twenty-five years when the adminis- 
80 NE 991, 117 AmSR 257. erty in a partition proceeding cannot]|trator is dead and all records and 

59. Coffey v. Coffey, 16 Ill. 141. be invalidated in an independent ac-|papers of the court have been de- 

60. Ga.—Dykes v. Jones, 129 Ga.|tion. Jones v. Schaffner, 193 Iowa] stroyed. White v. Jones, 67 Tex. 638, 
99, 58 SE 645. 1262, 188 NW 787. 4 SW 161. 

Tl. —Coffey v. Coffey, 16 Ill. 141. [e] In Pennsylvania the ordinary 68. Byrnes v. Byrnes, 115 La, 275, 

N. J.—Conover v. Walling, 15 N. J.| rules applicable to sheriff's sales do]| 38 S 991; Thorne v. Andrews, 33 N. J: 
Eq. 173. not apply to motions to set aside a]|Kq. 457. 

N. C.—Hartsfield v. Bryan, 177 N.| sheriff’s sale in partition proceedings. [a] Objection that petition was 


C. 166, 98 SE 379. 


Tenn.—Jordan y. Jordan, 145 Tenn. 


378, 239 SW 423; Glenn v. Glenn, 7 
Heisk. 367. 
{a] Under a statute which per- 


mits filing exceptions to a master’s 
report of sale by any interested per- 
son, the exceptions may be filed in 
the form of a petition asking that the 
sale be set aside. Kiebel v. Leick, 
216 Tll. 474, 75 NE 187. 


61. Ill.—Coffey v. Coffey, 16 Ill. 
141. 

Mo.—Keyte v. Plemmons, 28 Mo. 
104. 


N. Y.—Prior v. Hall, 13 NYCivProc 
83 [rev on other grounds 49 Hun 502, 
2 NYS. 523]. 

N. C.—Lyman v. Southern Coal Co., 
183 N. C. 581, 112 SE 242; Hartsfield 
Vay SRAM, PING On HOO 9 Sisk 6 695 
Patillo v. Lytle, 158 N. C. 92, 73 SE 
200. 


Tenn.—Read v. Fite, 8 Humphr. 
328. 
[a] Motion to vacate judgment 


because court was powerless to or- 
der a sale is not barred by the pre- 
ceding denial of a motion to set aside 
a partition sale on the ground of 
fraud and inadequacy of price. Prior 
v. Hall, 13 NYCivProc 83 [rev on oth- 
er grounds 49 Hun 502, 2 NYS 523]. 

[b] Unauthorized use of names of 
nominal plaintiffs.—Nominal plain- 
tiffs in partition, who did not in fact 
authorize he use of their names as 
such, properly assailed the sale by 
motion in the cause to set it aside. 
Patillo v. Lytle, 158 N. C. 92, 73 SE 


4 


Bell v. Fulmer, 1 Phila. 43. 

62. LeFevre v. Laraway, 22 Barb. 
CNP EY2 eG: 

63. LeFevre v. Laraway, supra. 

64. Jordan v. Jordan, 145 Tenn. 
378, 239 SW 423. 

{a] In Louisiana, where a sheriff, 
after making sale in partition, aban- 
dons the same as not having been 
sufficiently advertised, and _ resells 
the property, and the purchaser at 
the second sale has received a deed, 
the purchaser at the first sale can- 
not apply by motion to have the sec- 
ond sale set aside and the first de- 
clared valid, but must find ‘this rem- 
edy in a petitory action. Copley v. 
Robertson, 6 La. Ann. 181. 

65. Tuttle v. Tuttle, eg NC. 484; 
59 SE 1008, 125 AmSR 48 

66. Alexander v. Garaop: 101 Fed. 
91, 41 CCA 228; Bradley v. Villere, 
66 Miss. 399, 6 S 208. 

{a] In Arkansas, under a statute 
providing that all actions against 
the purchaser for the recovery of 
lands shall be brought within five 
years after the date of the sale, the 
possession of the premises is not an 
element in the limitation prescribed. 
Alexander v. Gordon, 101 Fed. 91, 41 
CCA 228. 

{b] Amended petition to correct 
mistake in description.—Where, after 
sale it appears that there has been a 
mistake in one of the lines of the 
tract, as set out in the petition and 
judgment, an “amended petition,” so 
called, to set aside the sale, and have 
the mistake corrected, is, in effect, an 


not sworn to as required by statute 
comes too late after a regular .ap- 
pearance by attorney, answer filed, 
decree had, and a sale of the property 
with approval of the report thereof. 
Dunning v. Dunning, 87 Ill. 306. 
69.| Byrnes v. Byrnes, 115' a. 2:75, 
38 S 991. 
Commercial Bank, 
, 143 Miss. 56, 108 S +274; 
Sie v. Strickland, 139 Miss. 1, 103 
_ 71. McCalley_v. Finney, 198 Ala. 
462, 73 S 639; Patterson v. Preston, 
Bl A Md>) 19 00) Bix’ ip. SWihite 82 SN ane: 
Howery v. Helms, 20 Gratt. (61 


Bree 
(Mo.) 4 SW 


NEI al 

Meee ence, v. Schee, 

73. Ellguth v. Ellguth, 250 Il. 214, 
95 NE 169; Schulz v. Hasse, 227 Tl. 
156, 81 NE 50 [aff 129 Ill. A. He ie 
Comstock v. Purple, ‘49‘Ill. 158; Dun: 
ning v. Dunning, 37 IIl. 306. 

74 Burden v. Taylor, 124 Mo. 12, 
27 SW 349; Neiman y. Harly, 28 Mo. 
475. See also Supra § 735 text and 
note 88. 

[a] Deed given ‘before confirma- 
tion of sale.—Where the purchaser 
received a deed before the sale was 
confirmed, he was not entitled to 
notice of a motion, made on the re- 
turn of the sheriff’s report, to set 
aside the sale for inadequacy of price 
and for a resale. Burden v. Taylor, 
124 Mo. 12, 27 SW 349. 

ihe EX p. White, 82 N. C. 377. 

[a] Purchaser’s right is not af- 
fected by resale after confirmation 


560 [47 C.J.] 
as his attending and bidding at a second sale,’® may 
preclude him from objecting that he had no notice 
of the application to set aside the sale to him.77 

[§ 781] d. Parties. A court may not refuse to 
entertain a motion to set aside a partition sale be- 
cause all persons interested have not joined in the 
motion,‘® but a sale will not be set aside unless all 
interested persons,‘® including purchasers,*® have 
been made parties to the proceeding seeking vaca- 
tion. However, bona fide purchasers have been held 
not necessary parties to a motion by defendants, 
against whom a default judgment has been rendered, 
to litigate the merits of the controversy relative to 
plaintiff’s rights.-+ When plaintiff’s title is disput- 
ed, the person under whom he claims may properly 
be made a party to a bill by codwners to set aside 
the sale.6? If none of the parties joins with the 
offerer of an advanced bid in his motion to set aside 
a sale because of such new offer, the court may 
properly refuse to grant a resale. 

[§ 782] e. Pleadings and Motion Papers. In so 
far as they may be applicable, general rules govern- 
ing the pleadings** or the motion papers,®® as the 
case may be, apply in proceedings to set aside a 
partition sale. The technical precision required 
in more formal proceedings is not necessary.** 
answer which raises only an issue as to the proper 


PARTITION 


An. 


[§§ 780-785 


distribution of the proceeds is not sufficient.** 

[§ 783] f. Hearing and Proofs.*® On a motion to 
set aside a partition sale, the court may exercise a 
sound discretion as to the kind of proof to be used,°® 
and it has been held that, where the court adopts 
the practice of allowing affidavits to be read pro 
and con, the reviewing court will not interfere there- 
with.°1 Where a conservator moves to set aside the 
sale on the ground of his ward’s insanity, he must 
show, by a preponderance of the evidence, that Lee 
ward was insane while the suit was in progress.?? 
Where it is alleged that the commissioners’ report®* 
is insufficient to ~ justify a sale, but there is no show- 
ing that there was no other evidence, or that the 
court ordered a sale solely upon the report of error 
apparent in the records of the decree,®® the sale 
will not be vacated. 5 

[§ 784] g. Conditions of Relief from Sale. As a 
prerequisite to relief by having a sale vacated, per- 
sons seeking the court’s aid will be required to do 
equity relative to returning that which they have 
received,®® or the value of it where the court has. 
invested it for them.%* 

[§ 785] 5. Resale—a. In General. Where the 
successful bidder fails to comply with his bid®® or 
the court refuses to confirm the report of sale,®® or 


89. Proof of: 


of the original sale unless he has 
been given notice of proceedings to 
set aside such sale. Ex p. White, 82 


NEG, 37s 
76. In re Hamilton, 51 Pa. 58. 
| 77. In re Hamilton, supra. 
78. Gillespie v. Twitchell, Mann. 


Unrep. Cas. (La.) 376 
20 Mo. 294. 

79. Louisiana Bank v. Delery, 2 
La. Ann. 648. 

80. Ellguth v. Ellguth, 250 Ill. 214, 
95 NE 169; Schulz v. Hasse, 227 Ill. 
156, 81 NE 50 [aff 129 Ill. A. 193). 

{a] Purchaser’s interest entitles 
him‘to be heard on a motion to set 
aside the sale. Thomas v. Elliott, 215 
Mo. 598, 114 SW 987. 

81. Welch v. Marks, 39 Minn. 481, 
40 NW 611. 

[a] Reason for rule.—‘‘Should the 
defence be successful, the rights of 
those who have placed confidence in 
the judgment—have relied upon it, 
and made their investments—will se- 
cure proper consideration when pre- 
sented in suitable form.” Welch v. 
Marks, 39 Minn. 481, 484, 40 NW 611. 
' 82. Moore v. Summerville, 80 Miss. 
328, 31°S 793, 32 S 294. 

[a] Illustration.—Where a plain- 
tiff in partition against heirs claims 
under a judgment sale of an heir’s 
interest, and the heirs file a bill to 
set aside the partition sale on the 
ground that the partition plaintiff 
had no title, the heir under whom 
the partition plaintiff claims is a 
proper party to the bill. Moore v. 
Summerville, 80 Miss. 323, 31 S 7938, 


Neal v. Stone, 


32 S 294. 

83. Thompson v. Rospigliosi, 162 
INC 4 bene Oo MLLS: 

84. See suaicial. ria § 192. See 
also Executions § 6 

85. See yudicial Sales § 186. See 


falso Executions § 6 

86. See cases tere this note. 

[a] Description of parties.—A pe- 
tition or written motion in a parti- 
tion proceeding to set aside a judg- 
ment entered by the clerk, properly 
entitled, but stating, “Your petition- 
er, R. E. Whitehurst, attorney at law 
and in fact, for and in behalf of W. 
Te. Elavil and many others (naming 
them), heirs at law of John Hay- 
wood, deceased,” sufficiently showed 
that the persons named were heirs 
at law of the particular John Hay- 
wood whose property was being par- 
titioned, and that R. W. appeared for 


the heirs and not for himself. Harts- 
field ve eBryanyaiide NaC. 2665. 1679 9:8 
SE 379. 

[b] Wacation refused on the plead- 
ings.—Where a petition by purchas- 
ers alleged the sale was invalid for 
numerous reasons, and sought to 
have it set aside, and the answer 
alleged that the sale was for the 
best interests of all the owners of the 
land, and that they desired to have 
it confirmed and full title vested in 
the purchaser, a decree of the chan- 
cellor denying the right of the pur- 
chasers to have the sale set aside, 
but confirming the title in them as 
against all the former owners, was 
authorized by the pleadings. Jordan 
v. Jordan, 145 Tenn. 378, 239 SW 423. 


87. Dykes v. Jones, 129 Ga. 99, 58 
SE 645. 
[a] Application characterized as 


“objections” to the proceeding was, 
although unusual in form and con- 
taining immaterial allegations, suffi- 
cient to render it an equitable peti- 
tion to set aside a sale. Dykes v. 
Jones, 129 Ga. 99, 58 SE 645. 

[b] Allegations of inadequacy of 
price.—An application to set aside a 
partition sale, alleging that no effort 
was made by those in charge of the 
sale to get the highest price for the 
land, but everything was done to 
enable the petitioners in the parti- 
tion proceedings to purchase it below 
its value, and that such petitioners 
went to prospective purchasers be- 
fore the sale and requested them not 
to bid thereon, and the land was sold 
for fifteen hundred and sixty dollars 
when it was worth at least twenty- 
five hundred dollars, and would have 
brought that sum if the competition 
had been fair, contains allegations 
sufficient to render it good as against 
a general demurrer. Dykes vy. Jones, 
129 Ga. 99, 58 SE 645. 

115 Wis. 


. Bishop v. Pettingill, 
162, 92 NW <8.) 653° 

fa] LIilustration.—A purchase of 
a homestead, in a suit to partition the 
same, by a person holding a mortgage 
thereon executed by an executor, 
but which mortgage is invalid as to 
a minor heir, will not be set aside on 
the issues raised by the answer in- 
terposed by the minor, where it only 
raises an issue as to the proper dis- 
tribution of the proceeds. Bishop v. 
EPP per HS WAS al 0.2 a One eceh lo, 
53. 


Fraud see supra § 771. 
Inadequacy of price see supra § 773. 
90. Goode v. Crow, 51 Mo. 212. 


91. Goode vy. Crow, supra 
hice Butters vy. Comyns, rie hag Ny 
93. See supra § uA et seq. 
94. Glasscock v. Glasscock, 98 
Ark. 151,.135. SW 835: 


95. Glasscock v. Glasscock, supra.. 

96. Taylor v. Webber 838 SW 567,, 
26 KyL 1199. 

[a] Infants required to do equity. 
—Where land owned in common by 
infants and adults was sold to the 
adults for one fifth of its value, in 
proceedings by them for a sale on 
the ground that it was not suscepti- 
ble of division among its owners 
without impairment of its value, 
when in fact this was not true, the 
infants, who had no statutory guard-- 
ian, but were represented in such pro-. 
ceedings by a guardian ad litem only,, 
will be entitled to have their portion. 
of the land set aside*to them, on do- 
ing equity in regard to the part of the 
purchase money received by them,,. 
they having, within a year after at- 
taining their majority, instituted an 
action, under Civ. Code Pract. § 391, 
and § 518, subsecs 4, 5, 8, to vacate 
the judgment of sale. Taylor v. Web- 
ber, 88 SW 567, 26 KyL 1199. 

97. Walker v. Des Portes, 92 S. C.. 
515, “75 SiH '960: 

[a] Remaindermen required to re- 
turn value of investment.—Where the 
interest of certain remaindermen not 
made parties to a partition decree 
was invested in land under the de- 
cree, such remaindermen, as a condi- 
tion to repudiating the partition sale, 
were bound to return the present 
value of their interest in such in- 
vestment. Walker v. Des Portes, 92: 
S.C. ollb;, tS SH9160; 


98. See supra § 741. 
99. See supra § 753 et seq. 
[a] Sale and resale of party’s 


share to satisfy lien;—In partition, 
and for an accounting, a tenant in 
common charged with rents appealed 
from the decree fixing as a lien on 
his share an amount for rents and 
directing a sale of the share to satis- 
fy the lien; but he permitted a sale. 
Before confirmation of the sale the 
supreme court declared the amount 
excessive. The trial court properly 
directed a resale, on the tenant fail- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 785-788] 


sets aside the sale,! the court may order a resale.” 
When a court sets aside a sale of land because of 
a mistake in boundary lines, it follows as a matter 
of course that it has power to order a resale in ac- 
cordance with the true boundary.® 

Upset price on resale.t Where circumstances are 
such that land once sold is to be resold at the in- 
stance of parties dissatisfied with the original price, 
the usual and proper course is to offer the property 
at an upset price;®> but since this rule is intended 
for the protection of the parties who elected to 
avoid the first sale, failure of the decree for resale 
to fix an upset price cannot be assigned as error 
either by the original purchaser® or by any party 
who elected to affirm the original sale.* 

[§ 786] b. Setting Aside Resale. Upon a suffi- 
cient showing, a resale may be set aside on the same 
grounds, when shown, for which the prior sale was 
set aside,* and in the same manner.® It has been 
held that if a referee refuses to accept a bid from 
an offerer because of the latter’s default in com- 
pleting the first sale, such a refusal may be ground 
for setting aside the resale;'® and a resale may be 
vacated for refusal to permit such defaulter to bid 
with the understanding that the amount paid on his 
original purchase would be applicable to payment if 
he became the purchaser, where the court has re- 
lieved him from paying any deficiency on the re- 
sale.11 ; 

[§ 787] Q. Collateral Attack.12 A party to a 
partition proceeding cannot collaterally attack the 
-partition sale because of mere irregularities there- 
in,!® since his remedy is by ealling such irregulari- 
ties into question by appeal from the court’s ruling 
on a proper motion in the cause,!* or by a bill of 
review for cause to set the sale aside in the same 
proceeding.t®> If the partition proceedings were 
otherwise regular and there was no fraud connect- 
ed with the irregularity in the sale complained of, 
a sale will not be vacated when attacked collaterally 
for irregularity.17 

Rule applied. Among the irregularities for which 
ing to pay the true amount, as 
against the objections of the pur- 
chaser at the sale. George v. Wood, 
94 Miss. 268, 49 S 147, 

1. See supra § 764 et seq. 

2. Johnson v. Johnson, 88 Ky. 275, 


11 SW 5, 10 KyL 860; Howery v. 
Helms, 20 Gratt. (61 Va.) 1. 


165, 65 SE 257. 
262, 207 NW 98. 


257 SW 278. 
[a] 


tition, title and 


PARTITION 


Ss. C.—Connor y. 
D.—Geister v. Brown, 
Tex.—Sherwood v. Kelly, (Civ. A.) 


Tllustration.— W here 
possession of the 
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vacation on collateral attack has been denied are 
the following: That the person in whose favor the 
sale was confirmed was not in fact the purchaser at 
the sale;'® that the purchase money was not paid 
in cash;t® that one of the codwners died after the 
decree of sale but before the sale was held and, al- 
though such sale was ratified, no proceedings were 
had for the revival of the cause against his heirs 
at law;2° that the clerk failed to make up the judg- 
ment roll and enter the decree as required by stat- 
ute;2! that, where the parties have accepted the 
proceeds of the sale, the clerk’s failure to make up 
and enter the judgment roll chilled the bidding ;*? 
that the commissioner who made the sale took bonds 
payable to himself instead of to the parties in in- 
terest;2° that, in a sale of land for partition pur- 
suant to a consent decree, part of the land was sit- 
uated in a county other than that in which the sale 
was held;?* that the appraiser became the pur- 
chaser at the appraised value, which was less than 
the real value, where any party might have taken 
the land at such appraised value;?°> that the guardi- 
an of a coowner was the purchaser at the partition 
sale;?® that the penalty bond given. by the purchaser 
for the unpaid purchase price was not in the amount 
required by statute;?7 and that the court erred in 
the distribution of the proceeds.2* Even though 
the confirmation of the sale was conditional on the 
production to the court of receipts of the persons 
entitled to the proceeds, it will be presumed, after 
confirmation, that such receipts were produced as 
required, thus precluding a collateral attack for non- 
production.?° 

Laches. Even if a sale might otherwise be sub- 
ject to collateral attack,?® such attack may be 
barred by the laches of those persons raising the ob- 
jection.*+ 

[§ 788] R. Title, Rights, and Liabilities of Pur- 
chaser*—1. Title in General. As in the case of 
similar judgments or decrees and conveyances,?? a 
judgment or decree for sale for partition,?? a sale 
thereunder,?* and a conveyance pursuant thereto,®® 


MeCoy,,” 838" S. ‘C: 24. Connor-v. McCoy, 83 S. C. 165, 
65 SE 257. 
49 S. D. [a] Attacking statement in record. 


relative to sale.—A recital in the rec- 
ord of partition proceedings that the 
decree of sale of lands in another 
county was by consent, as provided 


in par- 
by statute, is not open to collateral 


3 Johnson v. Johnson, 88 Ky. 275,|land is placed in hands of a receiver, | attack. Connor vy. McCoy, 83 S. C. 
11 SW 5, 10 KyL 860. See also supra | with directions to sell it freed from |165, 65 SE 257. : 
S041. claims of all persons, and pursuant 25. Bohart v. Atkinson, 14 Oh. 228. 

4. Upset price generally see su-|to such order sale is made, confirmed, 26. Geister v. Brown, 49 S. D. 262, 
pra § 686. and a deed executed, one made a par- | 207 NW 98. ; 

5. Howery v. Helms, 20 Gratt. (61 | ty to such proceeding cannot attack 27. Tate v. Bush, 62 Miss. 145. 
Va.) 1 the sale collaterally in trespass to 28. Hawkins v. Hudson, 154 Ark. 


6. Howery v. Helms, supra. 
7. Howery v. Helms, supra. 
8. See supra §§ 766-776. 
9. See supra §8§ 778-784. 


10. Fay v. Fay, 69 Hun 150, 23 
NYS 408. 

11. Fay v. Fay, supra. 

12. Collateral attack on order or 
decree: 


Confirming sale see supra § 761 
For partition see supra §§ 423 
Of sale see supra § 665. 

13. U. S.—Thompson y. Tolmie, 2 
Pet. 157, 7 L. ed. 381. 
er _—Kellam v. Richards, 56 Ala. 
38. 

Ark.—Hawkins v. Hudson, 154 Ark. 
241, 242 Sw 59. 
A ge Aa oe v. Baltimore, 29 Md. 


Miss.—Tate v. Bush, 62 Miss. 145. 
oi ae aa es v. Atkinson, 14 Oh. 


—429. 
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try title. Sherwood v. Kelly, (Tex. 
Civ. A.) 257 SW 278. 

14. Sherwood v. Kelly, supra. 

Appeal see infra § 866. 

15. Sherwood v. Kelly, (Tex. Civ. 
=) 257 SW 278. See also supra § 
Ove Fraud generally see supra § 

Material irregularities generally 
see supra §§ 768-770. 

17. -Bohart “v. Atkinson, 14 Oh: 
228; Geister v. Brown, 49 S. D. 262, 
207 NW 98. 
ine Kellam v. Richards, 56 Ala. 

19. Kellam v. Richards, supra. 

20. Schley v. Baltimore, 29 Md. 34. 

ar” Connor iwvx MeCoy, 83 S. C.'165, 
65 SE 257. 

22. Connor v. McCoy, supra. 

23. Tate v. Bush, 62 Miss. 145. 


DAT 242 Sivi 59. 

29. Thompson v. Tolmie, 2 Pet. 
157; @ eds 381 [rey 245 Rh eCas Noe 
A OSONeS 8 Cranch vw. Gaze 


30. See Judicial Sales § 194 et seq. 
31. Hamilton v. Hamilton, 130 La. 
302) 26% 0S 935. 


[a] Attacking sale as mere simu- 
lation.—After a holding by the pur- 
chaser for thirty years, partition sale 
held not open to collateral attack as 
a mere simulation. Hamilton  v. 
Hamilton, 130 La. 302, 57 S 935. 

[b] Recitals of official documents 
in partition may not be overthrown 
by inference after a lapse of thirty 
years. Hamilton vy. Hamilton, 130 La. 
302, 5% (3S) 935; 


32. See Judicial Sales § 114. 

33. See supra §§ 413 et seq, 658 et 
seq, 758. 

34. See supra § 656 et seq. 

35. See infra § 834. 


*By DOUGLAS ROBINSON GRAY (8§ 788-829). 
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pass all the title,?* rights,*7 and interests** of those 
who as parties to the suit are bound by the decree. 
‘On the other hand, especially where the rule of caveat 
emptor applies,*® the purchaser acquires no better 
title than that possessed by the parties to the parti- 
In other words, the validity of 
the purchaser’s title depends primarily upon the 
validity of the title of the partitioners.*1 
Conveyance*? by a master under decree of court 
is just as effectual as a sale in partition under judg- 


tion proceedings.*° 


ment of a court of law.*? 
Subsequent proceedings. 


36. Haggerty v. Wagner, 148 Ind. 
625, 48 NE 366, 39 LRA 384; Ruf v. 
Mueller, 49 Ind, A. 7, 96 NE 612, 614. 

“The judgment in partition does 
not change the title held by ‘the par- 
ties before such judgment;. nor will 
a sale of land by a commissioner, 
pursuant to an order of the court 

. . vest in the purchaser any bet- 
ter title than that held by the co- 
tenants, but it should and does trans- 
fer to the purchaser whatever title 
such cotenants may have.” Ruf v. 
Mueller, supra. 

[a] For example, under a statute 
providing that the conveyance exe- 
cuted by the commissioner for the 
land sold in a partition proceeding 
“shall bar all claims of such owners 
to said land as effectually as if they 
themselves had executed the same,” 
the effect of a partition sale and deed 
is to convey the land of the several 
owners absolutely, and vest the own- 
ers’ title thereto in the purchaser. 
Haggerty v. Wagner, 148 Ind. 625, 
663, 48 NE 366, 39 LRA 384. 

Effect on dower rights see Dower 
SS Ou la 2d 1.0. 

37. Dufossat v. Fontenot, 49 La. 
Ann. 898, 22 S 46; Whitener v. Ward, 
(Mo. A.) 242 SW 991; Koegel v. Koe- 
gel, 83 N. J. Eq. 179, 89 A 861. 

[a] “What the master’s deed is 
intended to do in partition suits is to 
transfer to the purchaser the rights 
and interests of the parties to the 
suit.”” Koegel v. Koegel, 83 N. J. Eq. 
179, 182, 89 A 861. 


38. Koegel v. Koegel, supra; 
Beam v. Gardner, 18 Pa. Super. 245; 
Schultz v. Spreeain, 2 Tex. Unrep. 
Cas. 206, 2 


“In sales for partition, and made in 
partition proceedings, the purchaser 
takes all the interest of all the co- 
tenants in the land, the subject of 
such proceedings.” Schultz v. Spree- 


ain, supra. 

39. See infra § 801. 

40. Ind.—Ruf v. Mueller, 49 Ind. 
A. 7, 96 NE 612. 

Ky.—Robb v. Orm, 164 Ky. 752, 
176 SW 221. 

Mich.—Walsh v. Varney, 38 Mich. 
18% 

N. J.—Langlotz v. Traverso, (Ch.) 
140 A 229; Koegel v. Koegel, 83 N. 


J. Eq. 179, 89 A 861. 
N. Y.—¥Flagler Vv. 

589, 79 NE 1105. 
Pa.—Beam v. Gardner, 18 Pa. Su- 


Devlin, 186 N. Y. 


per. 245. 
Tex.—Guilford v. Love, 49 Tex. 715. 
[a] Analogy to voluntary convey- 


ances.—(1) A purchaser of land sold 
under a partition decree acquires only 
such a title as he would ‘thave ac- 
quired by deed signed by every party 
to the partition suit. Walsh v. Var- 
ney, 38 Mich. 73. (2) “A person who 
acquires title at a partition sale to 
effect a settlement between plaintiffs 
of their rights and interests in prop- 
erty in suit, takes their position and 
standing in the litigation, in point of 
fact, notwithstanding he fails to have 
himself made a party thereto—that is 
to say, his acquisition gives him no 
advantage, and does not affect the 
rights of the defendants and appel- 
lees.” Dufossat v. Fontenot, 49 La. 
Ann. 898, 22 S 46. 

[b] Defeasible fee.—Where a dey- 


‘ As in the ease of similar 


PARTITION 


the deed.** 


Accrue. 


isee obtained a fee defeasible on a 
sale to provide for support for the 
widow of testator, a deed in partition 
which conveyed real estate to the 
devisee subject to a sale under the 
will passed only a defeasible fee, 
and, if necessary for the support of 
the widow, the executors could sell 
the property conveyed. Robb v. Orm, 
164 Ky. 752, 176 SW 221. 

[ec] No interest.—Where a _ de- 
faulting defendant in partition owned 
no interest in the premises at the 
time of the bringing of suit and the 
rendition of judgment, but ‘had con- 
veyed her interest to another, ‘the 
plaintiff in the proceedings, who pur- 
chased the premises at the partition 
sale, acquired no interest through 
such defendant. «Flagler v> Devlin, 
ASG ING pXincko SO bbe LIN Bul OS, 


41. Orchard v. Smith,-(Mo.) 193 
SW 574. 
[a] Thus, where heirs of an intes- 


tate procured a partition sale, the 
purchaser secured a valid title if in- 
testate ‘had one at the date of his 
death and it had not been divested 
from his heirs at the time of the par- 
tition judgment. Orchard vy. Smith, 
(Mo.) 193 SW 574. 

42. Conveyance generally see in- 
fra § 830 et seq. 

43. Jackson v. Edwards, 7 Paige 
(N. Y.) 386, 410 [aff 22 Wend. 498]. 

“Whatever estates or interests in 
the premises may be divested by a 
sale in partition under the judgment 
of a court of law will also be divested 
by the conveyance of the master un- 
der a decree of this court; the juris- 
diction and powers of courts of law 
and of this court being concurrent, 
so far at least as concerns the legal 
title to the lands of which partition 
is sought by the suit in either court.” 
Jackson vy. Edwards, supra. 

44. See Judicial Sales § 114 text 
and notes 45-46%. 

45. Stivers v. Stivers, 236 Ill. 160, 
86 NE 209. 

[a] Petition to dismiss bill for 
partition._—The rights of a purchaser 
at a partition sale are not affected by 
a petition filed after the sale, on con- 
veyance to petitioner of the interests 
of the other tenants in common, ask- 
ing a dismissal of the bill for parti- 
tion, and such purchaser may appeal 
on objections to the confirmation of 
the report of the sale. Stivers v. 
Stivers, 236 Ill. 160, 86 NE 209. 

Effect of irregularities in subse- 
quent proceedings see infra § 811 text 
and-note 80. 


46. See supra § 764 et seq. 

47. See Judicial Sales § 95. 

48. See Judicial Sales § 60. 

49. Gailey v. Ricketts, 123 Ark. 
18, 23, 184 SW 422; Hart v. Burch, 
130 Ill. 426, 22 NB 831, 6 LRA 371; 


Crocker v. Vann, 192 N. C. 422, 135 
SE 127; Kaufmann yv. Pittsburgh, 248 
Pa. AL COs A iso: 

“It is settled that until confirma- 
tion by the court, a sale made by a 
commissioner, under a decree of 
court, is not final and complete so as 
to pass the title to the property sold.” 
Gailey v. Ricketts, supra. 

[a] Lacking title to accept re- 
lease.—The purchaser has no such 
title before confirmation as will en- 
able him to acquire a release of an 


[§§ 788-789 


sales,** the rights of ‘a purchaser at a partition sale 
are not affected by subsequent proceedings*® other 
than proceedings, to vacate the sale*® or to reform 


[§ 789] 2. Time When Title Passes and Rights 
As in the ease of similar sales,*® title ordi- 
narily will not pass to a partition purchaser before 
confirmation,*® but prior thereto remains in the 
original owners.°° 
been paid or secured neither the legal®* nor the eq- 
uitable®? title passes. 
livery of the deed legal title will not pass.°* 


Until the purchase money has 


Prior to execution and de- 


But 


unassigned right of dower, as such a 
release can only be made to the own- 
er of the legal title. Hart v. Burch, 
130 Ill. 426, 22 NE 831, 6 LRA 371. 

Necessity for confirmation see su- 
pra § 745. 

50. Kaufmann v. Pittsburgh, 248 
Pas 41,93 A779. ~ 

51. U. S.—Walton, v. Willis, 1 
Dalk—351; 1 1. ed) 171, 

Boreas Stout v. McPheeters, 84 Ind. 

La.—People’s Bank v. David, 49 
La. Ann. 136; 2% S 174. 

N. C.—Crocker v. Vann, 192 N. C. 
422, 1385 SE 127: Tayloe vy. Carrow, 
156 N. C. 6, 72 SE 76. 

Pa.—Kaufmann v. Pittsburgh, 248 
Pa. 41, 44, 93 A 779; Davis v. Dick- 


son, 92 Pa. 365; McClure v. McClure, 
14 Pa. 134. 
56 Tex. 


Ope PE git) v. Davis, 

See also Judicial Sales §§ 75-79. 

“The title does not vest in the pur- 
chaser until the purchase-mon- 
ey is paid or secured.” Kaufmann v. 
Pittsburgh, supra. 

fa] An heir purchasing at a par-° 
tition sale must pay the surplus of 
the price over the portion coming to 
him or he will not acquire title. 
People’s Bank v. David, 49 La. Ann. 
136, 21 S 174. 

[b] Decree providing Yor payment 
to vest title-—Where the decree pro- 
vides that the title “is hereby ad- 
judged to vest in him fully and abso- 
lutely on ‘his executing the obliga- 
tions as aforesaid,” no title vests in 
the purchaser until the purchase mon- 
ey is paid or the obligation agreed 
on is executed by him. Williams v. 
Davis, 56 Tex. 250, 254. 

52. Garlington v. Copeland, 32 S. 
Cob et OuSi6 16. 

[a] For instance, a partition pur- 
chaser is not entitled, to demand the 
legal title until the purchase money 
has been paid or tendered, and there- 
fore prior to that time cannot be said 
to have the equitable title. Garling- 
ae v. Copeland, 32 S. C. 57, 10 SE 


53. Stout v. McPheeters, 84 Ind. 
585, 590; Whitener v. Ward, (Mo. A.)° 


242 SW 991; Gates v. Smith, 4 Edw. 
(N. Y.) 702; Garlington v. Copeland, 
32 S. C. 57, 10 SE 616. See also Ju- 


dicial Sales §§ 90-96. 

“Until the title, by the commis- 
Sioner’s deed, becomes vested in the 
purchaser, it remains in the original 
owners. , Neither the sale nor its con- 
firmation by the court passes the title 
to the purchaser. The sale is not per- 
fected until the confirmation and the 
delivery of the deed.” , Stout v. Mc- 
Pheeters, supra. 

{a] Until the contract of sale has 
been completed by a deed of convey- 
ance, legal title cannot vest in the 


purchaser. Gates v. Smith, 4 Edw. 
EN GY) 70 ¥ 
[b] Title equitable only.—(1) The 


title is only equitable until confirma- 
tion and delivery of the commission- 
er’s deed. Stout v. McPheeters, 84 
Ind. 585. (2) The purchaser, who 
has paid the purchase price but has 
not received his deed because the 
sale has not been approved by the 
court, has an equitable right to the 
land, entitling ‘him to immediate pos- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 789-791] 


upon payment of the purchase money’ the right to 
receive a deed is complete,** and the parties to the 
partition proceedings hold the legal title in trust 
for the purehaser®’ who is entitled to possession 
from the date of payment.®® In other words, equita- 
ble title may be in the purchaser prior to execution 
Where the property is 
of such a nature that no deed is required,®® title will 
pass upon confirmation and payment of the purchase 


and delivery of the deed.**. 


price.®® 


Title to personal property passes on confirmation 
of the sale where the purchaser has complied with 


the terms thereof.®° 
[§ 790] 3. Warranty.®? 


session thereof, but the legal title re- /the decree. 


mains in the former owners, although 
in trust for the purchaser, so that 
the purchaser is not in constructive 
possession of the land if he fails to 
take actual possession. Whitener v. 
Ward, (Mo. A.) 242 SW 991. 


54. See infra § 831. 
55. Davis v. Green. 102 Mo. 170, 14 
SW 876, 11 LRA 90: Whitener v. 


Ward, (Mo. A.) 242 SW 991. 


56. See infra § 820. 
ar Gates v. Smith, 4 Edw. (N. Y.) 
[a] Wiustration—Where A, who 


was one of several heirs and tenants 
in common of certain premises, be- 
came the purchaser of the premises 
at a master’s sale, but after the con- 
firmation of the sale, and before she 
received her deed, a house on the 
premises on which there was insur- 
ance was burned down, A did not have 
legal title but was the equitable own- 
er of the house, and must bear the 
loss, but was entitled to the benefit 
of the policy. This was true because 
A beeame the equitable owner from 
the date of confirmation of sale, even 
though no deed had yet been given 


Chk Gates v. Smith, 4 Edw. (N. Y.) 
702. 

58. See infra § 830. 

59. Hall v. Reese, 24 Tex. Civ, A. 
221, 58 SW 974. 

[al Land certificate —A confirmed 


partition sale of a land certificate 
sold by a master, as directed by a 
decree in partition, and the payment 
of the purchase money, places the 
title to the certificate in the purchas- 
‘er, and is binding on all parties to 
the suit and their heirs, when the 
proceedings are regular. Hall v. 
Reese, 24 Tex. Civ. A. 221, 58 SW 974. 

60. Young v. Thompson, 2 Coldw. 
(Tenn.) 596. 

[a] Slaves.—(1) Were the pur- 
chaser had bought a slave on parti- 
tion sale and given part cash and 
part secured note in payment, as re- 
guired by the terms of sale, and 
thereafter the slave was emancipated, 
the purchaser could not be relieved of 
his obligation to .pay the balance. 
This was true because the sale had 
been comnleted and title passed on 
confirmation—and payment of note 
and money—without necessity for 
any further order or decree of court, 
and “the confirmation of the report 
of the sale. the purchaser having 
complied with the terms, not onlv 
completes the sale. but, at least. in 
cases of the sale of personaltv, when 
no lien is retained, vests in the pur- 
chaser a good and valid title to the 
pronerty.”” Young v. Thompson, 2 
Coldw. (Tenn.) 596, 601. (2) Slaves 
generally see Slaves [36 Cyc 465]. 


61. Defects in title as ground for 
720 to comply with bid see supra 

62. See Judicial Sales § 117. 

63. See statutory provisions. 

[a] In Tennessee, under the stat- 
ute, it would seem that the courts 


will recognize and enforce an implied 
warranty of title by the parties 
whose interest is sold where the par- 
tition sale is made at the voluntary 
instance of the parties, unless it is 
otherwise provided on the face of 


é 


As in the ease of similar 


PARTITION 


In General. 


[47 C.J.] 563 


sales,°* except where there is some statutory pro- 
vision changing the rule,®* there is no implied war- 
ranty of title on a partition sale of realty,°* and 
this rule has been applied with respect to claims by 
adverse possession,®® and has operated to prevent 
the setting up of lack of title as a defense to an 
action for the purchase price.°® 

[§ 791] 4. Property and Interest Passing®‘’—a. 
While ordinarily only the property and 


interests directed to be sold can pass by the sale,°* 


a decree failing to direct a sale of certain prop- 
erty in express terms may nevertheless be effectual 


where there is a clear implication that such prop- 


See Jordan v. Jordan, 
145 Tenn. 378, 239 SW 423 (recogniz- 
ing the rule but holding it inopera- 
tive on the facts). See also Judicial 
Sales § 117 text and note 64. 

64. Ill.—Bassett v. Lockard, 60 
Ill. 164. 

Mo.—Stephens v. Ells, 65 Mo. 456; 
Cashion V.aerraina, 4270 Mov (e833: 
Schwartz v. Dryden, 25 Mo. 572; 


Onley. v. Smith, 14 Mo. 153. 
J Langlotz v. Traverso, (Ch.) 
(Oayid Wig 


140. A 2 

S. ae v. Horn, 40 S. 

361; Evans’ v. Dendy, 29 S. C. L. 9; 
42 AmD 356; Equity Comr. v. ‘Thomp- 
son, 15 S. Cc. L. 434. Z 

Tex.—Buetell ver Courand, .9) Tex 
Civ. A. 564, 29 SW 1146. 

“The general rule is, that there is 
no warranty at such a sale. but the 
rule of caveat emptor applies; and 
the goodness of the title must be at 
the purchaser’s own risk.” Bassett v. 
Lockard, 60 Ill. 164. 165. To same 
effect Stephens v. Ells, 65 Mo. 456; 
ries vec vy. Traverso, (N. J. Ch.) 140 
A 


[a] Reason for rule.—It is well 
understood that all the purchaser 
gets is such title as the previous own- 
ers had, and the risk involved is pre- 
sumably reflected in the price paid. 
Rogers v. Horn, 40 8. C. L. 361. 

[b] Purchase by cotenant.—The 
rule applies to a purchase by a co- 
tenant as much as to a purchase by & 
Sang ch. Stephens v. Ells, 65 Mo. 


[ce] Public officer, making the 
sale, makes no warranty, unless by an 
express contract. Equity Comr. v. 
Thompson, 15S. C. L. 434. 

[d] Ordinary makes no implied 
warranty, and the purchaser who has 
been evicted by title paramount can- 
not recover the purchase money back 
from the ordinary, although it still 
remains in his hands undistributed. 
Evans v. Dendy, 29 S.C. L. 9, 42 AmD 
356. 

Ce] Qualification of rule.—A pur- 
chaser at a sale made under an or- 
der in proceedings for partition can- 
not avoid payment of the purchase 
money on the ground of failure of 
title. Such sales are at the risk of 
the purchaser, who buys without 
warranty, except that parties to the 
partition proceeding and those claim- 
ing under them are barred from dis- 
puting his title. Owsley v. Smith, 14 
Mo. 153. 

{f] In Louisiana (1) when a court 
of competent jurisdiction renders a 
judgment ordering the sale of prop- 
erty, and with the owners’ consent 
designates the officer by whom the 
sale shall be made, and the propertv 
is adjudicated to a stranger, who 
pays the price to the officer, the im- 
mediate effect is to divest the title of 
the owners, to make them warrantors 
to the adjudicatee, and to convert 
their possession into that of the ad- 
judicatee or into a trespass, so as to 
make. it an act of bad faith for such 
owners to attempt to stay execution 
of a writ of possession on behalf of 
the owners. Richard v. Swords, 131 
La. 410, 59 S 833. (2) Where the in- 
terest of a widow, who was tutrix of 
her minor son, was sold on execution 


erty is included.®® 


fand 


Parties to the partition pro- 


the purchaser subsequently 
brought partition against the minor, 
and the property was again sold and 
bought in by the same purchaser, who 
gave a mortgage to the minor for 
that part of the purchase money not 
paid in cash, the minor was not so 
far a warrantor of the title to the 
property sold in partition that he 
could not claim, in addition to the 
mortgage given on the partition sale, 
his legal mortgage on the former in- 
terest of the widow for the amount 
due him from her as his- tutrix. 
Oe: v. Lanaux, 45 La. Ann. 287, 12 


65. Buetell v. Courand, 9 Tex. Civ. 
A. 564, 568, 29 SW 1146. 

“Giving to the sheriff’s deed the ef- 
fect it would have if executed by the 
parties to the suit, the only warran- 
ties which arise are those imported 
by the words ‘grant and convey,’ viz., 
that the parties had not previously 
conveyed the land, and that it was 
free from incumbrances. Rev. St. 
arts. 557, 558. An adverse title ac- 
quired by limitation is in no legal 
sense an incumbrance. Hence the 
case is unaffected by any warranty 
of title.’ Buetell v. Courand, supra. 

66. Cashion v. Faina, 47 Mo. 1338; 
Rogers v. Horn. 40 S. C. L. 361. 

[a] Where, in debt by an assignee, 
who was one of the distributees, on a 
bond given to the commissioner in 
equity, for land sold for partition, 
the defense was that part of the land 
had been taken off by paramount title, 
such defense could not prevail. there 
being no express warranty of title 
in the commissioner’s deed to defend- 
ant, and the law implying none, and 
no misrepresentation being shown. 
Rogers v. Horn, 40 S. Cc. L. 361. 

67. Cross references: 

Crops see infra § 824 
Interests of persons ‘not made par- 

ties see infra § 812 
Rents and profits see ‘infra § 823. 
Set-off see supra § 717 

Rigekt of purchaser ‘to compensa- 
tion for: 

Hxpenditures see infra § 819. 
Improvements see infra § 816. 

68. See Judicial Sales § 115. 

[a] Deed under partition sale can 
convey only (1) the land and inter- 
ests therein which are directed by 
the decree to be sold. Burnham v. 
Hitt, 143 Mo. 414, 421, 45 SW 368. 
(2) “A partition sale is a judicial 
sale and it is an indispensable pre- 
requisite to the validity of such a 
sale that it should be based upon a 
valid judgment, decree or order of 
sale. . . . The sale of land not in- 
cluded’ in the decree by the sheriff 
is without authority of law and his 
deed conveys no title thereto.” Burn- 
ham v. Hitt, supra. 

69.7 ax: Waa kis 24 Tex. Civ. A. 
221, 58 SW 97 

fa] NE Ha nie decree in par- 
tition of the community property of a 
husband and wife will be construed 
to have effected a partition of a land 
certificate belonging to the husband 
when the petition mentions the cer- 
tificate as part of the property sought 
to be partitioned, and the decree of 
sale, the report of sale, the order of 
confirmation, and the conveyance 
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ceedings having the right: to purchase at the parti- 
tion sale7® may acquire title to the land in fee,** as 
individuals and not in trust for cotenants,’* even 
though some of the latter are infants.7° 

[§ 792] b. After-Acquired Property or Interests. 
At a sale under a partition decree the purchaser 
takes only the then interest of the cotenants, and a 
title afterward acquired by them does not pass to 


him.7* 
[§ 793] ce. Appurtenances.*® 


contrary.** 


Mineral rights do not ordinanly pass as appur- 
tenant to land sold on partition.’® 


made show that such certificate was 
embraced in the property partitioned, 
although the original decree does not 
in express terms mention the certifi- 
cate, but mentions only the commu- 
nity property. Hall v. Reese, 24 Tex. 
Civ. A. 221, 58 SW 974. 

70. Who can-purchase see supra 
§§ 696-703. 
ie Rea Rogers v. Tucker, 7 Oh. St. 

72. Carpenter v. Carpenter, 131 N. 
Y. 101, 29 NE 1013, 27 AmSR 569; Doe 
v. Dugan, 8 Oh. 87, 31 AmD 432. 

73. Carpenter v. Carpenter, 131 
N. Y. 101, 29 NE 1013, 27 AmSR 569. 

74. Potrero Nuevo Land Co. v. All 
Persons, 29 Cal. A. 7438, 156 P 876. 

[a] Illustration.—Where coten- 
ants quitclaim their interest in a 
leasehold estate to a referee to sell in 
partition proceedings, and he quit- 
claims to _ purchasers, subsequent 
purchase of the reversion by one of 
the cotenants does not inure to the 
benefit of the purchasers. Potrero 
Nuevo Land Co. v. All Persons, 29 
Cali As 7 43,1 01564 Py 876. 

75. “Appurtenance” defined see 4 
Cc. J. p 1466 et seq. 

Easements passing 
sale see infra § 794. 

76. Inter City Realty Co. v. New- 
man, 128 App. Div. 195, 112 NYS 481. 

[a] Land between high and low 
water is treated as appurtenant to 
the upland. Inter City Realty Co. v. 
Newman, 128 App. Div. 195, 112 NYS 
481. 

77. Inter City Realty Co. v. New- 
man, supra. 

[a] Illustration.—Where K, while 
owning land bordering on a bay, ac- 
quired by grant from the state lands 
between high and low-watermark and 
under water in front of his premises 
and.the upland, and that so acquired 
vested in his widow as his residuary 
legatee, and, she having died, her 
heirs brought partition, the complaint 
in which failed to describe the lands 
acquired from the state, but recited 


on partition 


“that the parties do not own any oth-. 


er land in common,” which the ref- 
eree found to be true, such adjudica- 
tion estopped the widow’s heirs and 
their privies from claiming that the 
referee’s deed in such suit, describ- 
ing the upland and “land under wa- 
ter,” did not include as an appurte- 
nance the land between'‘high and low 
watermark owned by K at his death. 
Inter City Realty Co. v. Newman, 128 
App Diva £95, 198, 102 NYS 481. 


78. Barksdale v. Parker, 87 Va. 
141, 12 SE 344. 
{a] For example, the purchaser 


of tracts into which land is divided 
acquires thereby no interest in min- 
eral rights which, by the terms of the 
partition, are to remain undivided, 
since such rights, being land, cannot 
pass as appurtenant to other land. 
Barksdale v. Parker, 87 Va. 141,12 SE 
344. 


Even though not 
expressly described in the partition deed property 
appurtenant to land which is expressly described 
therein will pass by virtue of a sale of the land,‘® 
especially where the circumstances are such as to 
work an estoppel against parties claiming to the 
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[§ 794] 


[§§ 791-795 


ing a part of a tract, an owner has reserved an in- 
terest in the minerals therein, the mineral interest 
is of such a character as to pass under a sale, in 
partition by such owner’s heirs, of the residue of 
decedent’s estate in such land.*® 
d. Easements. 
not appurtenant®® to the land or necessary for its 
enjoyment does not pass under a partition deed fail- 
ing expressly to deseribe it.5+ 
sential to enjoyment of the land*? does pass.*% 
[§ 795] e. Interest of Heirs. 
partition sale of a decedent’s land acquires title 
good as against the claims of such heirs as were 
parties to the proceedings, or, in other words, the 
interest of such heirs passes on the sale.** 


An easement which is 


But an easement es- 


A purchaser at a 


Heirs purchasing at a partition sale take by pur- 


If, in convey- 


Mines and minerals generally see 
Mines and Minerals 40 C. J. p 717. 

79. Kennedy v. Ohio Fuel Oil Co., 
84 W. Va. 585, 101 SE 159. 

{a] Presumption as to land heirs 
intended to sell.—Where the ancestor 
dies intestate, seized of several tracts 
and an interest in minerals under an- 
other tract, and parts of lands are 
partitioned, and others sold and the 
proceeds divided among the theirs 
pursuant to the decree in the parti- 
tion suit, the presumption, without 
any contrary showing, is conclusive 
that the heirs intended to dispose of 
all lands and interests therein. Ken- 
nedy v. Ohio Fuel Oil Co., 84 W. Va. 
5S, LOL SHV1595 

80. See Easements § 5. 

Appurtenances passing see supra 

493. 


81. Brakely v. Sharp, 9 N. J. Eq 
9; Bentz v. Armstrong, 8 Watts & Ss 
(Pa) 40.42 Am D265; 

[a] Illustrations.—(1) Where the 
owner of a farm lying on both sides 
of a highway, and through which 
flowed a stream rising on the part 
lying above the highway, diverted 
the water by means of an aqueduct 
for the use of his two dwellings, one 
above and the other below the road, 
and so arranged it that at the upper 
dwelling the whole water could be 
controlled and prevented from run- 
ning to the lower one, and used the 
water in this manner for twenty- 
three years before his death, and aft- 
er his death commissioners were ap- 
pointed by the orphans’ court to make 
partition of his land and assign dow- 
er, and they assigned the land above 
the road partly to his widow and part- 
ly to one of the heirs, and afterward, 
by order of the court, sold the land 
below the road under which sale 
complainant held, claiming the right 
to use the aqueduct to the same ex- 
tent as used by its first owner, by 
the commissioners’ deed no title to 
an easement passed, there being no 
express grant of it, and it not being 
necessary for the enjoyment of the 
property, nor technically appurtenant 
thereto. Brakely v. Sharp, 9 J. 
Kq...9; (2) Where several persons 
unite in the purchase of a piece of 
ground, and divide it into smaller 
lots, on each of which a house is 
built, and then partition is made be- 
tween them, the owner of the high- 
er lot must so regulate and grade 
it that the water accumulating on it 
from a spring shall not run onto the 
lot of his neighbor, and cannot re- 
cover damages from his lower neigh- 
bor for obstructing the flow of water 
so that it backs up in plaintiff’s cel- 
lar, plaintiff having no easement for 
flow of water over his low neighbor’s 
property. Bentz v. Armstrong, 8 
Watts & S. (Pa.) 40, 42 AmD 265. 

82. See Easements § 4. 

83. Burwell v. Hobson. 12 Gratt. 
(53 Va.) 322, 65 AmD 247. 


Yor later cases, developments and ehanges in the law see cumulative Annotations, same title, page and note number, 


chase, and not by descent,*® and this.rule has been 
applied not only to the interests of goheirs,*® but 


[a] Right to maintain dike.— 
Where the owner of land on both 
sides of a creek erected a dike on 
the south or lower side, and subse- 
quently the land, by a partition be- 
tween his heirs, not referring to the 
dike, came into the hands of differ- 
ent owners, and the owner on the 
north side began a dike which would 
cause the water to overfiow the first 
dike, and a bill was brought to en- 
join him from completing it, equity 
would compel the owner of the north 
bank to abate so much of his dike 
already built as would injure the 
dike and lowlands opposite, since the 
owner acquiring the lowlands by par- 
tition acquired also the right to main- 
tain the dike already erected and to 
maintain it without interference such 
as would result from the abatable 
second dike. Burwell v. Hobson, 12 
Gratt,. (63 eVa.) 322. 105) Amp 247. 

84. Ward v. West, (Tenn. Ch. A.) 
i 563; Hurt v. Janes, 75 Va. 

[a] Tllustrations.—(1) Where a 
petition, in proceedings for the sale 
of a decedent’s land, to which the 
heirs of one W were made parties, 
alleged the ownership of certain lots 
by decedent, and also the ownership 
of another lot, jointly with the es- 
tate of W, and that the latter lot 
could not be partitioned without a 
sale, and prayed a sale of all the 
lots, any interest which the estate 
of W might have in any of the lots 
was divested by the, sale, so as to 
give a purchaser of the lots a good 
title as against the heirs of W. Ward 
v. West, (Tenn. Ch. A.) 35 SW 563. 
(2) Where, on the failure of the pur- 
chaser at a judicial sale to pay the 
purchase money, there was a decree 
appointing a third person commis- 
sioner to sell the land, and, while 
the third person was such commis- 
sioner, he made an arrangement with 
the purchaser and his assignee in 
bankruptcy whereby they conveyed 
their interest in the land to him on 
consideration that he should pay to the 
parties entitled the purchase money 
agreed to be paid by the purchaser, 
and the agreement was confirmed by 
the court, and the third person paid 
all the parties their shares, retain- 
ing the share to which his wife was 
entitled as an heir, as authorized by 
the court, the interest of the wife of 
the third person passed by the sale 
in the suit for partition, and her in- 
terest, therefore, was..her share of 
the purchase money rétained by the 
third person under the decree of the 


court. Hurt v. Jones, 75 Va. 341. 

85. McMakin v. Michaels, 23 Ind. 
462; Breaux v. Carmouche, 15 La. 
Ann. 588; Hache v. Ayraud, 14 La. 
Ann. 178; Cottrell v. Reams, (Va.) 
145 SE 317. 

86. Hache v. Ayraud, 14 La. Anit. 


o. 


§$§ 795-800] 


also to the interest of the purchasing heir, which 
latter interest he holds by purchase, and not by de- 


seent.§* 


[§ 796] f. Homestead 


stead rights shall pass is abortiv 


[§ 797] g. Life Estates and Remainders. A par- 
tition sale of a cotenant’s life estate passes only a 
life estate,®! and does not include remainder inter- 
ests,°? especially not contingent interests of parties 
not in being,®? except where compliance is made 
with statutes®* providing for sale of such interests 
upon compliance with statutory requirements,”® and 
where adequate provision is made for the protection 


of contingent remaindermen.°® 


[§ 798] h. Rights Acquired on Purchase of Part 
Under a decree for the partition sale of 
an interest in an undivided portion of a tract, the 
purchaser cannot get title to a separate portion of 
land,®? but he does become tenant in common with 
the owners of the other interests.°® 


Interests. 


87. Breaux v. Carmouche, 15 La. 
Ann. 588. 

88. See Homesteads 29 C. J. p. 770. 

89. White v. Sharpe, 98 Tenn. 33, 


39 SW 1051. 

90. White v. Sharpe, supra. — 

fa] Tllustration.—Where a bill for 
partition against infant defendants 
failed to show that they had a home- 
stead in the land, but, after confirma- 
tion of sale, a reference was had, and 
report made that it was for their 
interest to have a certain sum out 
of the proceeds in lieu of homestead, 
and it was decreed that such sum 
be set aside, the court acquired no 
jurisdiction over the homestead 
rights, and they did not pass by the 
sale. White v. Sharpe, 98 Tenn. 33, 
39 SW 1051. 

91. Crampton v. Rutledge, 163 Ala. 
649, 50 S 900, 136 AmSR 94. : 

[a] Where a widow took a life 
estate and coupled therewith a power 
to sell a fee simple, and by proceed- 
ings in partition undertook to sell for 
partition merely the interest of her 
cotenant and herself, the deed made 
thereunder conveyed no more than 
the fee of the cotenant and the in- 
terest the widow had, that is, a life 
estate. As the proceedings made 
no mention of the power, there was 
no reason for a construction includ- 
ing the fee she had power to sell in 
addition to the life interest she ac- 
tually owned. Crampton v. Rutledge, 
163 Ala. 649, 50 S 900, 136 AmSR 
94 


92. Ryan v. Cullen, 89 Kan. 879, 
133 P 430: Swan v. Finney, 4 Baxt. 
(Tenn.) 26. 

93. Culley v. Elford, 187 Ala. 165, 
65 S 381; Downin v. Sprecher, 35 Md. 
474: Monarque v. Monarque, 80 N. Y. 
320, 8 AbbNCas 102. 

fa] “Judgment and sale... may 
conclude contingent interests of per- 
sons not in being, but this is only in 
cases where the judgment provides 
for and protects such interests by 
substituting the fund derived from 
the sale of the land in place of the 
jland, and preserving it to the extent 
necessary to satisfy such interests as 
they arise.””’ Monarque v. Monarque, 
80'N. Y. 320, 326, 8 AbbNCas 102. 

Interests of persons not parties to 
the proceedings generally see infra 


94. See statutory provisions. 
: 95. Beggs v. Erb, 138 Md. 345, 113 
A 881. we 

[a] For example, where partition 
proceedings involving land wherein 
infants were interested as remain- 
dermen under a will were in sub- 
stantial compliance with Acts (1862) 
¢- 156; codified as amended by Code 


4 
# 


Rights. 
rights’* not mentioned in the decree of sale do not 
pass to the purchaser,*® and a subsequent decree, 


based upon a subsequent reference, that the home- 
90 
e. 
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[§ 799] i. Right of Entry. Under statutes per- 
mitting the conveyance of a right of entry,®® such 


right may pass on a partition sale.? 


Homestead 


Pub. Gen. L. art 16 § 228, sale under 
the decree in such proceedings car- 
ried the interest of all parties in in- 


terest, including those not then in 
being. Beggs v. Erb, 138 Md. 345, 
113 A 881. 

96. Coquillard v. Coquillard, 62 
Ind. A. 426, 113 NE 474; Farley -v. 
|Milward, 90 SW 260, 28 KyL 776. 

{a] Illustration.—Where it ap- 


peared that property was devised for 
life with remainder to children yet 
unborn, with a qualified fee in the 
life tenants, subject to be defeated 
by the contingent estate, and the 
court made a conclusion of law “that 
said lands should be sold free of all 
life estates and remainders and a 
title in fee simple pass to the pur- 
chaser free from all claims of the 
parties herein, their heirs and de- 
scendants,”’ on appeal such conclusion 
of law was held correct, the court 
saying that the fund realized from 
the sale took the place of the land 
so as to protect the contingent in- 
terests. Coauillard v. Coquillard, 62 
Ind. A. 426, 113 NE 474, 476. 

hee v. Baltimore, 70 Md. 1, 


Dugan v. Baltimore, 

[a] Illustration.—Under a _ code 
section providing that the court 
might decree a partition of any lands 
or tenements, or any right, interest, 
or estate therein, either legal or equi- 
table, on the bill of any joint tenant, 
tenant in common, parcener, or con- 
current owner; or, if it appeared that 
said lands could not be divided with- 
out loss or injury, the court might 
decree a sale, where a bill was filed 
for the partition or sale of an un- 
divided quarter interest in land be- 
tween the cotenants thereof, while 
the court erred in decreeing a sale, 
yet, since it had jurisdiction of the 
subject matter and the parties, the 
sale was not absolutely void, but the 
purchaser became a tenant in com- 
mon with the owners of the other 
three fourths. Dugan v. Baltimore, 
OR VEC ay, al OmeAs pode. 

99. See Assignments §§ 18-22. 

1. Bouvier v. Baltimore, etc. R. 
Conor Ned kabisto, 4a) Autor 

[a] Ilustration.—Under statute 
authorizing the conveyance of a right 
of entry in land for condition broken, 
although the contingency authoriz- 
ing the entry has not happened, and 
giving the grantee thereof the same 
rights as his grantor, a partition sale 
of Jands over which a railroad right 
of way has been granted in fee, sub- 
ject to be defeated on its failure to 
construct certain roads and improve- 
ments, conveys the right to reénter 
on breach of the condition, which 


supra. 


[§ 800] 5. Effect of Claims, Liens, and Other En- 
cumbrances*—a. In General. 
is a party to the suit,® he cannot, after a partition 

sale, proceed to enforce his lien,* unless such hen 
was not placed in issue;> but, if he is not a party, 
he must ordinarily be deemed exempt from the op- 
eration of the judgment, and the purchaser’s title 
must be subordinate to the lien,® unless it is paid 
out of the proceeds of the sale. 
the lien is transferred, at least to the extent of enti- 
tling the lienholder to payment therefrom,’ especial- 
ly under statutes® so directing.® 
states a partition sale necessarily frees the land from 
all preéxisting lens, and deprives the lienholder of 
all remedy save that of seeking payment out of 
such proceeds. 
free of liens in a specific instance, and silent as to 
liens in all other instances, a partition purchaser 
takes subject to liens in all cases but that specified 
as free of liens.1? 


If the holder of a lien 


To these proceeds 


In some of the 


Under a statute providing for sale 


will enable the partition purchaser 
to maintain ejectment against the 
railroad company on breach of con- 
dition. Bouvier v. Baltimore, etc., R. 
Cone6SmiNegdep elie ols ad gee Amine 
2. Cross references: 
Ascertainment of liens before parti- 
tion see supra §§ 676-678. 
Existence of lien as ground for re- 
lieving purchaser from bid see su- 
pra § 722 et seq. 
Terms and conditions of sale see su- 
pra § 688. -. 
3. See supra §§ 259-262. 
4 Thompson v. Frew, 107 Ill. 478; 
Curry v. Fisher, 91 Ill. A. 120: Pool 


.v- Pool, 183 Ky. 341, 209 Sw 62,-182 


Ky. 241, 206 SW 274; Dunham v. Mi- 
nard, 4 Paige (N. Y.) 441. 

[a] Lienholder not opposing sale. 
—Purchaser will be protected against 
any claim based tpon a lien of de- 
fendant who did not oppose sale, but 
such purchaser cannot secure a po- 
sition where he can interfere with or 
preclude defendant’s assertion of his 
claim against proceeds of sale un- 
til some order has been entered dis- 
posing of such claim. Pool v. Pool, 
183 Ky. 341, 209 SW 62, 182 Ky. 241, 
206 SW 274. 

5. McCormick vy. McCormick, 104 
Md. 325, 65 A 54. 

fa] For example, one made a de- 
fendant because he is a cotenant is 
not affected by the judgment as to 
any lien held by ‘him, but not placed 
in. issue by the pleadings. McCor- 
mer v. McCormick, 104 Md. 325, 65 

6. Wood v. Winings, 58 Ind. 322; 
Jeanerette Bank v. Stansbury, 110 La. 
301, 34 S 452; Hill vy. Hickin, [1897] 
a Chibi 9. 

7. I11—Loomis v. Riley, 24 Ill. 307. 

La.—Diamond vy. Diamond, 27 La. 
Ann, 

N. Y.—Church v. Church, 8 Sandf. 
Ch. 434; Westervelt v. Haft, 2 Sandf. 
Ch. 98. 

Oh.—Cradlebaugh vy. Pritchett, 8 
Oh. St. 646, 72 AmD 610. 

Pa.—Kerr’s Est., 4 Phila. 182. 

Ss Bee Sta LUtOny provisions. 

bs elly v. Werner, 34 App. Div. 
685750. NWS 1067. ee 

10. Morris v. Lalaurie, 39 La. Ann. 
47, 1 S 659; Beltran v. Gauthreaux, 
38 La. Ann. 106; Bayhi v. Bayhi, 
35 La. Ann. 527; Borde v. Erskine. 
33 La. Ann. 873; Finley v. Babin, 12 
La. Ann. 236; Steen v. Clayton, 32 
N. J. Eg. 121; Wright v. Vickers, 81 
Pa. 122; Girard L. Ins., etc, Co. v. 
HORBe LS etc., Nat. Bank, 57 Pa. 

11. Helmick v. Kraft, 84 W. Va. 
159,99 SE 325. 


[a] Illustration.—Where prop- 
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[§ 801] b. Rule of Caveat Emptor. 
ance with the doctrine that the purchaser acquires 
only such title as was in the parties to the partition 
proceeding,!? and that there is no warranty of ti- 
tle,4? it has been broadly stated that the doctrine 
of caveat emptor applies to partition sales,'* 
though other authority is to the contrary.?® 
event the rule is inapplicable where fraud is pres- 
ent;?® and it is subject to the qualification that the 
purchaser may rely upon the record title.” 

A partition purchaser ordi- 
narily takes title clear of unrecorded claims or liens 
of which he has no notice,+® but subject to claims 


[§ 802] c. Notice.1® 


or liens of which he has notice.?° 
Adverse user. 


erty insusceptible of convenient divi- 
sion in kind is subject to liens, the 
purchaser at a sale under code pro- 
visions requiring a partitior sale to 
be made free of liens in the case of 
the sale of the interest of a deceased 
cotenant, but silent as to sale free 
of liens in all other cases, takes sub- 
ject to liens in a case not falling 
within such provisions respecting the 
interest of a deceased cotenant, since 
it is a fair assumption that the legis- 
lature so intended. The purchaser 
does not. however, assnme the lien 
debts, but merely purchases subject 
to same. Helmick v. Kraft, 84 W. 
Wao OOO Soa. ' 


32. See sunra § 788. 

13. See supra § 790. 

14. Ill.—Bassett v. Lockard, 60 Ill. 
164; McManus v. Keith, 49 Ill. 388. 


Md.—Scearlett v. Robinson, 112 Md. 
202, 76 A 181. 

Mo.—Stephens v. Ells, 65 Mo. 456. 

N. J.—Langlotz v. Traverso, (Ch.) 
140 A 229. 

Tex.—Holt v. Love, 63 Tex. Civ. A. 
65, 131 SW 857. 

See also Judicial Sales § 118. 

15. Peake v. Renwick, 86 S. C. 226, 
68 SE 531, 33 LRANS 409; Bolivar v. 
Zeigler, 9 S. C. 287; Equity Comr. v. 
Smith, 43 S.C. L. 515. 

[a] “The officer . . . is the agent 
of the parties to the action, and his 
representations are binding upon 
them.” Peake v. Renwick, 86 S. C. 
226, 227, 68 SE 531, 33 LRANS 409. 

[b] In an action on the purchas- 
er’s bond, want of title in the parties 
to the partition suit is a gond de- 
fense. Bolivar v. Zeigler, 9 S. C. 287. 

16. McManus v. Keith, 49 Ill. 388; 
Goings v. Shafer, 214 Mo. A. 419, 283 
SW 133. See also Judicial Sales § 119 
text and note 89 et seq. 

{a] For example, the rule of ca- 
veat emptor that the purchaser in 
partition proceedings cannot recover 
for a defect in the title or for any 
act of omission on account of which 
his title is destroyed, or diminished, 
has no application where the element 
of fraud is present. Goings v. Sha- 
fer, 214 Mo. A. 419, 253 SW 133. 

{b] Fraud not shown.—McManus 
v. Keith, 49 Ill. 388. 

Le ELOl ta Vie uOVe; Oo. Cex, uCl vam AS 
65, 131 SW 857. See also Judicial 
Sales § 119 text and notes 1, 2. 

[a]. Purchaser may ordinarily re- 
ly upon the record title and take such 
title as he would acquire through a 
conveyance made by the _ parties 
claiming the property and partici- 
pating in the proceeds of the sale. 
Holt v. Love, 63 Tex. Civ. A. 65, 131 
SW 857. 

Unrecorded claim or lien as affect- 
ed by notice to purchaser see infra 
§ 802 text and notes 19, 20. 

18. Notice of defects in proceed- 
ings see infra § 811. 


A partition purchaser is not af- 
fected by notice of adverse use of the premises for 
a time insufficient to create title by prescription.*? 

Knowledge of an agent, acquired prior to the cre- 
ation of the agency, is not chargeable to a buyer 
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In accord- 


al- 
In any 


Lis pendens. 


[§§ 801-802 


so as to prevent his being regarded as.a bona fide 
purchaser ;22 and where it further appears that nei- 
ther the agent nor the buyer knew the facts, ob- 
viously the buyer retains his character as a bona 
fide purchaser.?® 

An undisclosed trust does not affect the title of 
a partition purchaser.”* 

Evidence of equities is admissible, the purchaser’s 
lack of notice thereof being matter of defense.?* 
In accordance with the general rule 
that the doctrine of lis pendens is applicable to pur- 
chasers at a judicial sale,?® a partition purchaser 
takes subject to pending litigation affecting the land 


and referred to in the partition proceedings,?" al- 


was made.?8 


Notice to vendee of purchaser see 
infra § 826. 

19. Orchard v. Smith, (Mo.) 193 
SW 574; Weir v. Snider Saw Mill 
Co., 88-Oh., St...424, 430; 103° NE 133, 
AnnCas1915B 233; Penn v. Chesa- 
peake, éte:) RR. Co, CVa.)i_ 23 (SH33 
Womach vy. Stuermer, 105 Wash. 625, 
Lis -800% J RE 5 

“We appreciate “the fact that the 
rule of caveat emptor applies to ju- 
dicial sales, but the rule does not 
charge a purchaser with knowledge 
of an unrecorded instrument affect- 
ing the title of the existence of which 
instrument he had no knowledge, nor 
where possession is not taken there- 


under.” Weir v. Snider Saw Mill Co., 
supra. 
[a] For instance, where one of 


the owners of land, while in posses- 
sion thereof, leased it to a tenant, 
and after a proceeding for partition 
had been brought renewed the lease 
and also made an oral agreement to 
pay the tenant for plowing and disc- 
ing the summer fallow in event of 
subsequent partition, the partition 
purchaser took title clear of the unre- 
corded claim of the tenant for such 
payment and the tenant could neither 
enforce his claim against the land 
nor hold possession against the par- 
tition purchaser. Womach v. Stuer- 
mer, 105 Wash. 625, 178 P 801. 

[b] Unrecorded conveyance.—Weir 
v. Snider Saw Mill Co., 88 Oh. St. 
424, 103 NE 1338, AnnCas1915B 233. 

[ec] Unrecorded will.—Orchard v. 
Smith, (Mo.) 193 SW 574. 

[d] Regarded as bona fide pur- 
chaser.—Smoot v. Judd, 184 Mo. 508, 
83 SW 481; Weir v. Snider Saw Mill 
Co., 88 Oh. St. 424, 103 NE 133, Ann 
Cas1915B 233. 

20. McLear v. Balmat, 194 App. 
Div. 827, 186 NYS 180 [aff 231 N. Y. 
548 mem, 132 NE 883 mem]. 

[a] Mining leases.—Where pur- 
chasers of certain tale lands from 
heirs owning the same bought with 
notice or the rights of mining lessees, 
and their improvements on the land, 
equity required, in a suit for parti- 
tion, that the sale be made subject 
to the mining leases. McLear v. Bal- 
mat, 194 App. Div. 827, 186 NYS 180 
[aff 231 N. Y. 548 mem, 132 NE 883 
mem]. 

21. Silverman vy. Betti, 222 Mass. 
142, 109 NE 947, AnnCas1918C 90. 

[a] Right of way.-—Silverman v. 
Betti, 222 Mass. 142, 109 NE 947, Ann 
Cas1918C 90. 


22. Smoot y. Judd, 184 Mo. 508, 83 
SW 481. 

23. Smoot v. Judd, supra. 

[a] For example, where an attor- 


ney employed by a partition purchas- 
er testified that, at the time the pur- 
chaser consulted him, neither he nor 
the purchaser had knowledge that the 
return of service of summons; was 


though it has been held that mere knowledge of 
pending litigation affecting the property is not a 
sufficient basis for collateral attack of an unrevoked 
decree of partition pursuant to which a purchase 


~~ 


false, the third person was an inno- 
cent purchaser. Smoot v. Judd, 184 
Mo. 508, 83 SW 481. 

24. Holt v. Love, 63 Tex. Civ. A. 
65, 181 SW 857. 

[a] Rule applied.—A purchaser ot 
property, the legal title to which 
stands in part in the name of a mar- 
ried man, may rely on the assumption 
that he has at least a community in- 
terest in the property, and he is not 
chargeable with an undisclosed equi- 
table title held in trust by the hus- 
band for his wife. Holt v. Love, 63 
Tex, Civ. A.. 65, 131 SW: 857; 

[b] Analogy to execution sale.— 
The rule that one who purchases at 
an execution sale can claim the pro- 
tection of an innocent purchaser for 
value, and that he has a right supe- 
rior to those claiming the property 
through an undisclosed trust, applies 
to sales in partition, and purchaser 
under a partition decree acquires a 
right superior to one claiming under 
an undisclosed trust. Holt v. Love, 
63 Tex. Civ. A. 65, 131 SW 857. 

25. Holt v. Love, supra. 

[a] Illustration.—In a suit to re- 
cover real estate held by defendant 
under a partition sale on the ground 
that the partition judgment was void- 
able as ‘to plaintiffs, who were en- 
titled to the property, on the theory 
that it belonged to the separate es- 
tate of their mother, although the 
legal title at the time ef the partition 
sale stood in the name of their fa- 
ther, who was a party to the partition 
Suit, evidence that the property be- 
longed to the separate estate of their 
mother was admissible against de- 
fendant, and the absence of notice by 
him of the equitable rights of the 
mother was a matter of defense. 
Holt v. Love, 68 Tex. Civ. A. 65, 131 
SW 857. 

a mee ee Pendens § 106. 

a raylor y. Atkinson, 13 . 
548, 108 SE 199. rade 

[a] Illustration.—One purchasing 
land, title _to which was under a 
cloud, consisting of a suit attacking 
a deed, which latter suit was referred 
to in the bill in the cause, was 
charged with knowledge of the ex- 
istence and purpose of such suit, and, 
upon confirmance of the sale, took the 
title subject thereto, and, judgment 
having been entered, establishing the 
validity of the deed, purchaser was 
bound to raise the question concern- 
ing the right of appeal aby the party 
attacking the title before confirma- 
tion of the sale, the court having al- 
lowed ten additional days for the ex- 
press purpose of an examination of 
the title. Traylor v. Atkinson, 130 
Va. 548, 108 SE 199. 

28. Tobin v. Larkin, 187 Mass. 279 
72 NE 985. ‘ 

[a] For example, mere knowledge 
of a purchaser of real estate, at a 


For later cases, developments and changes in the law see cumulative Aanotations, same title, page and note number, 


§§ 803-809] 


[§ 803] d. Estoppel To Claim Lien. An infant’s 
guardian is not estopped from asserting his ward’s 
lien on land sold on partition because the commis- 
sioner received the money for the infant’s shares.” 

[§ 804] e. Failure of Referee To Discharge Lien. 
A purchaser buying under a decree directing that 
all liens shall be discharged out of the proceeds of 
sale before they are distributed®® may recover from 
a referee receiving the proceeds and failing to dis- 
charge therefrom a lien which could have been so 
discharged.** 

[§ 805] f. Particular Claims, Liens, and Encum- 
brances—(1) Debts of Decedent. Where the land 
descends directly to the heirs of a deceased owner, 
subject to his debts,®* a purchaser at a partition 
sale of such land takes subject to claims of general 
creditors of decedent that cannot be satisfied out of 
decedent’s personalty.®? Under statutes preserving 
the lien of claims against a decedent on his land for 
a specified period,?* a partition purchaser buying 
before expiration of the specified period takes sub- 
ject to such claims.*® A partition purchaser under 
decree rendered at proceedings to which neither the 
representatives nor creditors of a deceased owner 
were parties ordinarily takes subject to outstanding 
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[atu oe) 2OOr 
judgments against decedent.?* The purchaser takes 
clear of the claim of a judgment debtor of a decedent 
who has made no effort to collect the amount of his 
judgment from decedent’s representative to whom 
proceeds of the sale were paid.*7 

-[§ 806] (2) Encumbrances Accruing pending 
Proceedings. A partition purchaser ordinarily takes 
title clear of liens or other encumbrances accruing 
during the partition proceedings.*® 

[§ 807] (8) Judgments.*® Ordinarily a purchas- 
er buys subject to judgment liens*® of creditors not 
made parties to the partition proceedings.*+ But a 
sale will generally clear the land from the liens and 
judgments previously attaching to the undivided in- 
terests of the tenants in common.*? The purchaser 
at a partition sale takes free of judgment liens 
transferred to the proceeds of sale with the consent 
of the ereditor.*® 

[§ 808] (4) Lien for Unpaid Purchase Money. 
By force of statute** or provision in the decree of 
sale*® the purchaser’s title may be subject to a lien 
for unpaid purchase money. 

[§ 809] (5) Mortgages.*® A purchaser taking 
subject to all encumbrances by the terms of sale 
takes subject to a mortgage unknown to all parties 


sale in partition proceedings, of pend- 
ing litigation affecting the property, 
does not invalidate his purchase so 
long as the decree remains unrevoked. 
Tobin v. Larkin, 187 Mass. 279, 72 
NE 985. 

Collateral attack on decree general- 
ly see supra §§ 423 et seq, 664. 


29. Catlin v. Com., (Ky.) 119 SW 
769. 
[a] Illustration.—Where the judge 


failed to incorporate in the order of 
sale that certain infants’ shares of 
the proceeds should not be paid, but 
should remain a lien on the land un- 
til the infants arrived at age or their 
guardian gave bond as provided by 
code, which lien is established by 
statute, and the commissioner mak- 
ing the sale violated the code by re- 
ceiving the purchase money for the 
infants’ shares from innocent pur- 
chasers, the infants’ guardian was 
not estopped from recovering from 
the purchasers under the lien. Cat- 
din v. Com., sy.) 119 SW 769. 


30. See supra § 688. 

31. Weseman v. Wingrove, 85 N. 
XY: 353. 

[a] Tllustration.—Where a referee, 


appointed to sell property under a 
judgment in partition directing that 
all taxes, assessments, and other 
liens on the premises of which the 
referee has knowledge should be paid 
before distributing the fund, has 
failed to discharge a lien which he 
knew to exist, and the purchaser is 
compelled to pay such existing lien, 
fhe is entitled to recover therefor from 
the referee; and he is not confined 
to his remedy by action, but may ap- 
ply by motion in the partition suit 
for the relief to which he is entitled. 
Weseman v. Wingrove, 85 N. Y. 353. 

32. See Descent and Distribution § 
271 et seq. ’ 

33. Rippe v. Weiters, 96 Kan. 738, 
153 P 536; Sample v. Sample, 34 Kan. 
473, 77, 8 P 248. 

tt . the real estate should be 
partitioned and afterward it be found 
that the personal assets were not suf- 
ficient to pay all claims against the 
estate, then the real estate or a por- 
tion thereof could be sold to satisfy 
such claims.” Sample v. Sample, su- 
pra [quot Rippe v. Weiters, supra]. 

rive See Descent and Distribution 
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35. Wilson’s App., 45 Pa. 435. 

[a] Illustration.—Where one stat- 
ute provided that, when the real es- 
tate of a decedent shall be sold by 
order of the orphans’ court in parti- 


tion, such real estate shall not be 
liable in the hands of a purchaser for 
the debts of the deceased, provided 
such sale was made more than two 
years from the granting of letters 
testamentary or of administration, 
and another statute provided that a 
sale made under the provisions of 
that act will discharge all liens, and 
the sale of land of a tenant in com- 
mon dying intestate was made by or- 
der of the orphans’ court within two 
years from the granting of letters of 
administration on the estate, and exe- 
cution was issued against the pur- 
chaser, and the land was sold there- 
under within five years from the 
granting of letters of administration, 
the sale having been made under the 
act of 1834, the lien of the debts of 
the intestate continued for five years, 
and was not discharged by the or- 
phans’ court sale, made within two 
years from the granting of letters of 
administration and hence creditors of 
the intestate were entitled to claim 
the proceeds of the execution sale. 
Wilson’s App., 45 Pa. 435. 

36. Trimmier v. Winsmith, 41 S. 
Cy 109,19" SB 283. 

37. Schwarz v. McKenzie, 7 Misc. 
565, 28 NYS 87. 

[a] Thus, where land in which a 
decedent had an interest is sold in 
partition proceedings, and decedent’s 
share of the proceeds is paid to his 
executor, a judgment creditor of de- 
cedent cannot issue execution against 
the interest which decedent had in 
the land, where he made no effort to 
collect the amount of his judgment 


from the executor. Schwarz v. Mc- 
Kenzie, 7 Misc. 565, 28 NYS 87. 
38. McCalley v. Finney, 198 Ala. 


462, 73 S 639; Macgregor v. Malark- 
ey, 96 Ill. A. 421; Arnold v. Butter- 
baugh, 92 Ind. 4038, 405. 

“The rule as to making lien-holders 
parties applies only to persons hav- 
ing liens at the commencement of the 
action for partition. The action is an 
action in rem, and when it results 
in the sale of the real estate, the 
purchaser acquires all the right, title 
and interest held by the parties to the 
action at the time of its commence- 
ment. Where, after the action is 
begun, a party conveys his interest, 
or a lien is acquired against it, this 
does not affect the rights of a pur- 
chaser at a sale ordered in the par- 
tition action. Such subsequent ven- 
dee of one of the parties or lien-hold- 
er may, perhaps, by petition to the 
court acquire an interest in the pro- 
ceeds of the sale, but the sale divests 


his title or lien.” 
baugh, supra. 

[a] Execution  lien.—Arnol v. 
Butterbaugh, 92 Ind. 403. _ 

[b] Judgment lien.—Macgregor vy. 
Malarkey, 96 Ill. A. 421. 

[ec] Lease.—McCalley vy. 
198 Ala. 462, 73 S 639. 

[d] Mortgage.—McCalley v. Fin- 
ney, 198 Ala. 462, 73 S 639. 

39. Taking free of judgment lien 
accruing pending partition proceed- 
ings see supra § 806 text and note 
38 [b]. 

40. Wood v. Winings, 58 Ind. 322. 
_ [a] For example, real estate sold 
is subject to a prior judgment lien 
thereon; and, in the absence of fraud 
or warranty in such sale, the pur- 
chaser can neither enjoin a sale by 
the sheriff to satisfy such lien, nor 
procure an order that the same be 
satisfied by the commissioner out of 
purchase money paid to the latter, 
by the purchaser, for such real es- 
ae eee v. Winings, 58 Ind. 322. 

7 olley v. White, 172 N. G 
89 SE 1061.. pecs 

42. Cradlebaugh v. Pritchett, 8 

Oh. St. 646, 72 AmD 610; Stahl’s Est., 


Arnold v. Butter- 


Finney, 


11 YorkLegRec (Pa.) 105; Burris v. 
Gooch, 39 §. C. L. 1. Contra Adkins 
v. Beane, 42 Ill. A. 366: Smith v. 


Piper, 118 Iowa 363, 92 NW 56. 

43. Stock v. Mann, 132) Mise. 474, 
230 NYS 107. 

{a] For example, the purchaser at 
a partition sale was relieved of liens 
transferred with the judgment credi- 
tor’s consent to shares of proceeds, 
so that he could not be relieved from 
his purchase on the ground that no 
reference was had relative to credi- 
tors pursuant to code requirements. 
es v. Mann, 132 Misc, 474, 230 NYS 

ae Pad statutory provisions. 

‘ aughn v. Vaughn, 12 Heisk. 
(Tenn. ) 472 (where lots are sold at 
partition sale, the decree divests the 
title out of the parties to the suit 
and vests it in the purchaser, render- 
ing the lots subject to levy and sale 
by his judgment creditors, subject 
to the lien for the unpaid balance of 
the purchase money. This would 
have been true under code provisions 
reserving such lien even if the lien 
had not been reserved in the decree 
but the decree negatived any infer- 
ence that the price had been paid and 
the lien removed). 

46. Mortgage placed on propert 
pending partition proceedings. eee ain 
pra § 806 note 38 [a]. 


568 [47 C.J.] 


at the time of sale.** 


elear of the same.#& 


orn 


[§ 810] (6) Taxes and Assessments. 
purchaser buys clear of tax liens where the selling 
officer so assures him and the proceeds are sufficient 


to cover such liens.°+ 


47. Buttron v. Tibbitts, 10 AbbN 
Cas (N. Y.) 41. 

[a] For example, a purchaser at a 
sale in partition of realty expressly 
made subject to all encumbrances 
cannot have the surplus money ap- 
plied to the payment of a recorded 
mortgage, the existence of which was 
unknown to all the parties, because 
of an error made in indexing it, as 
there is in such case no reason why 
the loss should fall on the owner, 
rather than on the purchaser. But- 
tron v. Tibbitts, 10 AbbNCas (N. Y.) 
41. 
oan Steen v. Clayton, 32 N. J. Eq. 
12 

fa] Tllustration.—Where a mort- 
gage on his share of certain lands 
had been given by one of two tenants 
in common, and under partition pro- 
ceedings, and at, the master’s sale, 
notice of its existence was given to 
the master and to the parties pres- 
ent at the sale, whereupon the mas- 
ter directed the auctioneer to sell the 
property, “subject to all legal and 
prior incumbrances,’ and the prem- 


ises were bought by the other tenant’ 


at their full value, and with the un- 
derstanding on her part that the 
mortgage was to be paid out of the 
first tenant’s share of the purchase 
money, the master’s notice was un- 
necessary, since the decree ordered 
the premises to be sold without men- 
tioning any encumbrances, and the 
sale was to be made clear of encum- 
brances, and it would be confirmed, 
and the mortgage paid out of the half 
of the proceeds representing the 
share on which it was a lien. Steen 
vy. Clayton, 32 N. J. Eq. 121. 

{[b] Under the civil law as admin- 
istered in Louisiana (1) “in case a 
judicial sale of real property is made 
to effect a partition by licitation, be- 
tween co-heirs, some of whom are mi- 
nors, a title free of incumbrance will 
pass to a purchaser upon his paying 
the whole of the purchase price into 
the registry of the court, there to re- 
main, under the control of the court, 
until the share of the proceeds com- 
ing to the minors shall have been le- 
gally re-invested, and the tutrix shall 
have furnished satisfactory security, 
in lieu of the legal mortgage of the 
minors, on her interest in the prop- 
erty sold.” Koehl v. Solari, 47 La. 
Ann, 890, 17 S 464. (2) Where pur- 
chasers at a partition sale take a rule 
on mortgage creditors of one of the 
coheirs to show cause why the mort- 
gages should not be referred to the 
proceeds of the sale and the inscrip- 
tion of the mortgages erased, such 
creditors may attack the validity of 


the sale. Bayhi v. Bayhi, 35 La. Ann. 
527. 
49. Bowers v. Jett, 91 Kan. 364, 


[reh den 91 Kan. 727, 139 
P 383]. 

[a] Tllustration.—Where, after 
the mortgagor’s death, a first mort- 
gage was foreclosed, the holder of 
the second mortgage being a party, 
and in a partition suit by the mort- 
gagor’s heirs a decree for sale of the 
mortgaged property and application 


Where a decree orders prop- 
erty sold and is silent as to the matter of existing 
mortgages thereon, the purchaser takes free and 
One purchasing at a partition 
sale after a foreclosure sale of a first mortgage, at 
which the same party also purchased, and applying 
the first mortgage claim to the partition bid, takes 
title clear of the lien of a second mortgage.*® 
partition purchaser has been held to take clear of a 
mortgage claim founded on a deed absolute in 
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a. In General. 


the irregularity 


A 


the proceedings 


[§ 811] 6. Effect of Defects or Irregularities®* 
Where the purchaser was not a par- 
ty to the partition proceedings,®* had no knowledge 
or notice of an irregularity in the proceedings,®* and 


[§§ 809-811 


is not one that goes to the juris- 


diction of the court,°° his title is not affected by a 
mere irregularity in the proceedings,®* and the pur- 
chaser may rely upon the regularity and validity of 


prior to his purchase.°7 A pur- 


chaser may properly assume that title is as stated 


in the bill praying sale.®§ 


A partition 


ceedings by the 


of the proceeds to the payment of the 
first mortgage was rendered, and sale 
was made under foreclosure before 
sale in the partition action, but the 
purchaser in each case was the same, 
and he applied the certificate of pur- 
chase on foreclosure upon his bid at 
the second sale, the sheriff’s deed is- 
sued to the purchaser at the latter 
sale conveyed a good title, and pre- 
cluded enforcement of the second 
mortgage. Bowers v. Jett, 91 Kan. 
364, 137 P 786 [reh den 91 Kan. 727, 
TIRES) 12 By] 

50. Brown v. Spradlin, 136.Ky. 703, 
125 SW 150; a 
ee Sneathen’s Est., 22 Pa. Super. 

[a] Lien for street improvements. 
—Sneathen’s Est., 22 Pa. Super. 45. 

52. Ground for refusal to comply 
with bid see supra § 728. 

Title and rights of purchaser’s 
vendee see infra § 826. 

53. Hedges v. Mace, 72 Ill. 472. 

Parties bound see supra § 417. 

54. See infra text and notes 78, 79. 

55. See infra § 813. 

Nonjoinder of parties having an in- 
terest see infra § 812. 

56. I1l1.—Thompson v. Frew, 107 
Ill. 478; Hedges v. Mace, 72 Ill. 472. 

Ky.—Henning v. Barringer, 10 SW 
136, 10 KyL 674. 

La.—MecCullough v. Minor, 2 La. 
Ann. 466. 

Md.—Shartzer v, Mountain Lake 
Park Assoc., 86 Md. 835, 37 A 786. 
apart gan en v. Duncan, 44 Miss. 

Mo.—Thompson v. McClernon, 142 
Mo. A. 429, 127 SW 384. 
bone Y.—Cromwell v. Hull, 97 N. Y. 


N. C.—Credle v. Baugham, 152 N. 
C. 18, 67 SE 46, 136 AmSR 787. 
oe ey v. Cummisky, 109 
aoa 

Ss. C.—Muldrow v. Jeffords, 144 S. 
C. 509, 142 SE 602; Tederall v. Bou- 
Enight, 625 (Si iC. 225: 

Va.—Zollman v. Moore, 21 Gratt. 


(62 Va.) 313. 

W. Va.—Hogan v. Ward, 87 W. Va. 
682, 106 SE 232. 

“The law is well settled, that where 
the court has jurisdiction of the sub- 
ject matter, and obtains jurisdiction 
of the person by service of process, 
then, although errors may intervene, 
the title of a purchaser under the 
decree, who is not a party to the pro- 
ceeding, will be protected.’ Hedges 
v. Mace, 72 Ill. 472, 475. 

[a] “It is undoubtedly the policy 
of the law to maintain judicial sales, 
wherever it can be done without vio- 
lating principle or doing injustice; 
and in this view it is held that a pur- 
chaser at such a sale is in no way re- 
sponsible for mere irregularities in 
the proceedings, or even error in the 
judgment, under which the sale is 
made.” Tederall v. Bouknight, 25 S. 
OPES PAST, : 

[b] Irregularity not shown.—Code 
provisions that any person who shall 
have interests conflicting with those 
of a minor in any matter in which a 
family meeting may be necessary 


Applying this general rule®® to particular irreg- 
ularities, it has been held that a bona fide purchas- 
er’s title is not affected by bringing partition pro- 


wrong parties plaintiff;®° defects 


shall be incompetent tg be a member 
of the family meeting, not being ap- 
plicable to members haying the same 
interest as the minor, and the court 
having approved and hdmologated the 
proceedings on petition of the minor’s 
etutor and ordered the sale which was 
recommended by all the parties, and 
the sale having been made to a third 
person, and the tutor having received 
the minor’s share of the price, the 
purchaser will be protected after the 
sale by the proceedings had. Carroll- 
ton Land, etc., Co. v. Eureka Home- 
stead Soc., 119 La. 692, 44 S 434. 
57. Scovell v. Levy, 106 La. 118, 30 
S 322; Shartzer v. Mountain Lake 
Park Assoc., 86 Md. 3305 3 1 AY LTS 
Credle v. Baugham, 152 N. Cc. Lev Cw 
ede re ae gee Lawrence v. 
y; Ge 3, 
amsi ae 65 SE 766, 134 
_ [a] Rule applied.—A nonresiden 
infant having an interest in pronase 
within the state is bound as against 
innocent purchasers by proceedings 
in the superior court for the appoint- 
ment of a guardian for such nonresi- 
dent, and a partition of the property 
although he had no knowledge of the 
appointment of the guardian or the 
special proceedings for partition 
were the infant was represented by 
counsel and the sale legally con- 
firmed. Credle v. Baugham, 152 N. GC 
18, 67 SE 46, 136 AmSR 787. ; 
[b] Error of father and tutor in 
a partition proceeding, if any error 
has been committed, cannot equitably 
be corrected at the expense of inno- 
cent third persons, who have acted on 
the faith of recorded titles. Scovell 
v. Ban we 106 La. 118, 30 $322. 
wlke Failure to appoint representa- 
tive of unknown claimants ander bes 
visal (1905) § 2516, where it did not 
appear that any unknown owners ex- 
isted, was not a defect in the title of 
an Innocent purchaser of the proper- 
ty. Lawrence v. Hardy, 151 N. C. 
a 65 SE 766, 134 AmSR 976. 
rror in subsequent roc i 
see infra text and nore 80.> Ma iatigde 


Protection of purchaser’s v 
see infra § 826. % Ran 


58. Zollman vy. Moore, 21 G 5 
Vale) oer Bact: $02 
[a] As against the parties to the 


suit, the purchaser is not bound to in- 
quire whether their title to the prop- 
erty is as stated in the bill praying 
for the sale. Zollman v. Moore, 21 
Gratt. (62 Va.) 313. 


59. See supra text and note 56. 
Bae Cromwell v. Hull, 97 N. Y. 
[a] Ilustration.—Even if plaintiff 


in a partition suit was not authorized 
to maintain the actiofi because his 
interest in the land was not that of 
a joint tenant or tenant in common, 
the defect’ is not jurisdictional, and 
the decree, if erroneous, is not void; 
and hence a purchaser at such a sale 
takes title unaffected by such irregu- 
larity, and therefore cannot be re- 
lieved from ‘his obligation to complete 


the purchase. Cromwell v. Hull, 97 
Ney 7209? 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, : 


worlie 7: 


in process;®! defects in the prayer of the bill;°%? 
error in the petition as to the respective interests 
of the parties;°* failure judicially to ascertain the 
respective interests of the parties,°* or an erroneous 
decision as to such interests;°°. failure to take prop- 
er proof as to whether the land was partitionable 
in kind,®® or an erroneous decision as to the neces- 
failure to prove the averments of 
the petition as against one constructively sum- 
moned;** failure to transcribe the proceedings in- 
to the partition docket;®® judicial misconstruction 
of a will devising the land partitioned;‘° unneces- 
sary appraisal directed by the court;*? or want of, 


sity of sale;°%* 


or defects in, notice of sale.*? 


61. Covas v. Bertoulin, 44 La. Ann. 
683, 11 S 148. 
[a] efective citation.—Covas v. 


Bertoulin, 44 La. Ann. 683, 11 S 143. 

62. Winding Gulf Colliery Co. v. 
Campbell, 72 W. Va. 449, 78 SE 384. 

{a] Failure to pray for partition 
primarily and sale of the land al- 
ternatively, in case found not sus- 
ceptible of partition, does not affect 
the purchaser’s title under a decree 
where the bill did allege insuscepti- 
bility of division in kind and stated a 
eause of action. Winding Gulf Col- 
liery Co. v. Campbell, 72 W. Va. 449, 
78 SE 384. 


63. Sibley v. Pierson, 125 La. 478, 
BIS S750 2: 
fa] TIllustration.—Where all the 


parties interested in a succession are 
before the court in a proceeding by 
heirs for a partition, and orders for a 
partition and for a sale of the proper- 
ty to effect it were properly had, a 
sale under the order would carry the 
title to the purchaser, although there 
had been a mistake in the petition as 
to the extent of the interests of some 
of the heirs, as such mistake, as be- 
tween the parties to the suit, could 
be corrected through proceedings be- 
fore the notary to whom the making 
of the partition was referred. Sibley 
v. Pierson, 125 La. 478, 51 S 502. 

64. Childers v. Loudin, 51 W. Va. 
559, 42 SE 637. 

fa] Zllustration.—Where real es- 
tate is sold in partition without ju- 
dicially ascertaining the interest of 
the parties, and is purchased by a co- 
tenant, who never appeared in the 
cause, nor aided in bringing the prop- 
erty to sale, and the sale is affirmed 
without objection, his title is pro- 
tected as that of an innocent purchas- 
er, notwithstanding the error in the 
decree of sale in failing to fix the 
respective interests of the parties in 
the proceeds. Childers v. Loudin, 51 
W. Va. 559, 42 SE 637. 

65. Zeigler v. His Creditors, 49 La. 
Ann. 144, 21S 666. ‘ 

“Where a piece of property is held 
in indivision between a _ surviving 
husband (holding an interest thereon 
under a legacy from his deceased 
wife, also an independent interest 
elsewhere acquired) the children of 
such surviving spouse, and a third 
person, and such third person pro- 
voked a partition by licitation of 
the property at which the father 
bought, he acquired a valid title 
to the whole, notwithstanding there 
was an error at the ‘time of the 
sale as to the extent of the interest 
of the various joint owners by rea- 
son of the fact that the portion of the 
interest held by the father from his 
wife, and then by reason of his sec- 
ond marriage reverted to his chil- 
dren. The minors were in court as 
defendants through special tutors, 
and the parties litigating were in 
reality all joint owners. The only ef- 
fect of the error would be that in the 
ultimate partitioning or division as 
between the father and:his children 
he would be chargeable toward the 
minors for the amount of their actu- 
al interest in the property.” Zeigler 
v. His Creditors, supra. 

66. Girdler v. Girdler, 184 Ky. 260, 

t 


+ 
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purchaser’s title 


be unaffected.*® 


rights of absent 


211 SW 857; Perkins v. McCarley, 97 
Key.2 43," 29. SW” 867) (16 Sky E 8801; 
peeee v. Kohn, 20 SW 274, 14 KyL 


[a] 
Perkins v. McCarley, 
SW 867, 16 KyL 801. 

{b] Insufficient proof of indivisi- 
bility.—Friddle v. Kohn, 20 SW 274, 
14 KyL 312. 

[ec] Failure to follow statutory 
method of proof.—In an action by a 
widow against infant children for the 
sale of land and a division of the 
proceeds, whether sale could be set 
aside by reason of failure of plaintiff 
to take proof in depositions upon in- 
terrogatories instead of upon notice 
and personal examination, as required 
by code provisions, depends upon 
whether or not the purchaser at the 
decretal sale was a stranger to the 
record and a bona fide purchaser 
within such code provisions. Girdler 
v. Girdler, 184 Ky. 260, 211 SW 857 
(construing Civ. Code Pract. § 574). 

Necessity of determining mode of 
partition see supra § 435. 

67. Wilson v. Duncan, 44 Miss. 642. 

{a] For example, where the chan- 
cellor orders a sale in partition be- 
cause it will promote the interests 
of the parties better than a sale, the 
purchaser at the sale will take a good 
title, although the chancellor erred 
as to the sufficiency of the reasons 
for ordering the sale. Wilson v. Dun- 
can, 44 Miss. 642. 

68. Huber v. Johnson, 174 Ky. 697, 
192 SW 821. 


No proof of indivisibility.— 
97 Ky. 43; 29 


69. Cummisky v. Cummisky, 109 
Rar Lo Girard. Li Ins rete Con nye 
Farmers’, etc., Nat. Bank, 57 Pa. 388, 


394. 

“Tt was not the purchaser’s duty to 
see that they were transcribed, and 
he ‘had acquired his title before the 
transcript could be made.” Girard 
L. Ins., ete., Co. v. Farmers’, etc., Nat. 
Bank, supra. 

70. Adams v. De Dominguez, 129 
Ky. 599, 112 SW 663. 

[a] For instance, misconstruction 
of a decedent’s will with respect to 
the various interests of devisees or 
heirs in the land partitioned at their 
instance does not affect the title of 
the purchaser at partition sale, all 
parties being before the court. Adams 
anaes Dominguez, 129 Ky. 599, 112 SW 

71. Green v. Thomson, 168 Ky. 40, 
181 SW 662. 

[a] Thus, where a statute requir- 
ing appraisal of land and permitting 
redemption if sold for less than two 
thirds of its appraised value was in- 
applicable to a voluntary partition 
sale, the fact that the court errone- 
ously had an appraisal made did not 
affect the purchaser’s title so as to 
relieve him from the obligation to 
buy, especially where no harm could 
have been done even if the statute 
were applicable, because the price 
paid was in excess of two thirds of 
the appraised value. Green v. Thom- 
son, 168 Ky. 40, 181 SW 662. 

72. LeFevre v. Laraway, 22 Barb. 
ENGRYS ALG 
_ fa] Illustration.—The provision 
in 2 Rev. St. p 326 § 56, that the no- 
tice of sales of lands in partition 


errors in the order or decree of sale.** 
a judgment directing sale should have been, but was 
not, a decree in partition, the purchaser’s title may 
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Defects in decree or order for sale.7* A partition 


is not affected by irregularities or 
Even though 


Faulty description in deed. Where all the prop- 
erty described in the judgment is conveyed to the 
purchaser,‘® the sale will not be invalidated because 
some of the property owned is omitted from the 
description in the deed.*? 

Effect of notice of defects. 
with actual notice of irregularities affecting the 


Partition purchasers 


parties take subject thereto,’* and 


shall be for the same time and in the 
same manner as on sales by sheriffs 
on execution, implies that, where an 
omission to give notice of sale, or an 
irregular notice, will not invalidate 
a sale by a sheriff on execution, a like 


omission or irregularity will not af- ~ 


fect the validity of a sale of lands in 
partition. LeFevre v. Laraway, 22 
Barb. (N. Y.). 167. 
73. Effect of void or voidable par- 
tition decree see infra § 813. 
Reversal of judgment or decree see 
infra §$ 815-818. 


74. I1l.—Wakefield v. Wakefield, 
256° Tl 296,100 “NE 8275, AnnCas 
1913 414. 


Md.—Young v. Diedel, 141 Md. 670, 
119 A 448. 

Mo.—Patton v. Hanna, 46 Mo. 314. 

S. C.—Tederall v. Bouknight, 25 
Sela. 

W. Va.—Hogan v. Ward, 87 W. Va. 
682, 106 SE 232. 

{a] Under a_ statute providing 
that sales shall bar all parties and 
privies, a purchaser in partition is 
not required to look beyond the ques- 
tion of jurisdiction, and is protected 
against mere error in the decree. 
Wakefield v. Wakefield, 256 Ill. 296, 
100 NE 275, AnnCas1913E 414. 

[b] Failure to designate term for 
sale-—The failure of the court to 
comply with a _ statutory provision 
that an order of sale for partition 
must direct whether the sale shall 
be made at a term of the circuit court 
or of the county court, although an 
irregularity, would not vitiate the 
title of a purchaser at such gale. 
Patton v. Hanna, 46 Mo. 314. 

{c] Wrong person designated to 
make sale.—The fact that a decree, 
ordering a sale of property incapable 
of partition, designates as the person 
to make the sale a receiver, previous- 
ly appointed to receive the rents 
pending the litigation instead of a 
trustee for that purpose, does not af- 
fect the purchaser’s title. Young v. 
Diedel, 141 Md. 670, 119 A 448 

[ad] Rule applied to purchase by 
party.—When real estate is sold in 
partition, the record therein not 
showing that the interests of those 
entitled to the same will be promoted 
by a sale, and is purchased by a party 
to the suit who did not in any way 
bring the property to sale, was not in- 
terested therein, and in no way in- 
duced the error, and the sale is con- 
firmed without objection, his title is 
protected notwithstanding the error 
in the decree, under code provisions 
to the effect that the title of a pur- 
chaser of property sold under de- 
eree or order of court shall not be af- 
fected by error. Hogan v. Ward, 87 
W.Va. 682, 106 SE 232. 


75. Peyroux v. Peyroux, 24 La. 
Ann. 175. : 
[a] For example, the purchaser of 


property at probate sale has nothing 
to do with the character of the judg- 
ment directing the sale, and hence 
it is immaterial to him whether the 
decree be a judgment in partition. 
Peyroux v. Peyroux, 24 La. Ann. 175. 


76. See infra § 836. 
77. German Bank y. Best, 14 SW 
954, 12 KvL 628. 


78. Eddy v. Eddy, 302 Ill. 446, 134 


, 
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a purchaser at a partition sale is bound by. irregu- 
larities and defects upon the face of the record.*® 

A partition purchaser 
is not affected by irregularities in subsequent pro- 


Subsequent proceedings. 


ceedings.®° 


[§ 812] b. Nonjoinder of Persons Having Inter- 
In the absence of estoppel*? 
tion,*® the interests of persons not joined as parties 


ests.°1 


aly Arden.”—Where a 
partition decree made no provision 
for the protection of the interests of 
an absent codwner, but found that 
he was dead, unmarried, and without 
descendants, and transferred ‘his es- 
tate to living brothers and sisters, 
partition purchasers who were par- 
ties to the record and acquired actual 
notice that the ‘‘deceased’’ party was 
in fact alive and claiming his rights 
were affected by the irregularity of 
the decree, and their title was affect- 
ed thereby evenif the court had juris- 
diction, as they took subject to equi- 
ties of which they had actual notice. 


anes v. Eddy, 302 Ill. 446, 134 NE 
79. Kelly v. Werner, 34 App. Div. 


68, 53 NYS 1067. 

[a] For instance, where code pro- 
visions required an_ interlocutory 
judgment in partition to direct the 
officer making the sale to pay into 
court enough money to satisfy exist- 
ing liens, and the record showed the 
existence of an unsatisfied lien, a 
judgment entered without provisjon 
for the satisfaction of such lien is a 
palpable irregularity of which the 
partition purchaser is bound to take 
notice and against which he is not 
protected. Kelly v. Werner, 34 App. 
Div. 68, 53 NYS 1067. 


80. Lawrence v. Hardy, 151 N. C. 
123, 65 SE 766, 134 AmSR 976; Cum- 
misky v. Cummisky, 109 Pa. 1; Zoll- 


man v. Moore, 21 Gratt. (62 Va.) 313. 

[a] While the maxim caveat emp- 
tor, may apply to a particular sale 
(see supra § 801), “it only applies as 
between the purchaser and third per- 
sons who are not parties to the suit. 
Their interests are not affected by 
any proceedings that may be had, and 
the purchaser must always incur the 
risk of losing the estate by some su- 
perior title. But the court does un- 
dertake to sell the title of the par- 
ties to the suit. Whatever that may 
be, the purchaser acquires it. He 
must take care that the sale is made 
in accordance with the decree; but he 
is not bound to see to the proper ap- 
plication of the purchase money; nor 
is he responsible for any error the 
court may commit in any of the sub- 
sequent proceedings. These are mat- 
ters over which he has no control, and 
as to which he cannot be ‘heard. He 
has the right to suppose that the 
court, under whose sanction the sale 
is made, will distribute the funds ac- 
cording to the respective interests of 
those entitled; and 
committed in this respect the remedy 
is not against him; but by an ap- 
peal to a higher court to correct the 
distribution.” Zollman v. Moore, 21 
Gratt. (62 Va.) 313, 327. 

[b] Failure to withhold part of 
proceeds for unknown claimants.— 
Lawrence v. Hardy, 151 N. C. 123, 65 
SE 766, 134 AmSR 976. 

Failure to copy proceeding'’s in par- 
tition docket see supra text and note 
69 


Effect of subsequent proceedings 
generally see supra § 788 text and 
notes 44-47. : 

81. As ground for refusing to com- 
ply with bid see supra § 729. 

Person interested as necessary par- 
ty see supra § 230 et seq. 

82. See Miller v. Wright, 109 N. Y. 
194, 16 NE 205 (recognizing rule). 

[a] Estoppel not shown.—Where 
plaintiff had title to an undivided in- 
terest in land under a deed, in trust 


if an error is 
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[§§ 811-813 


to the partition proceedings do not pass by sale 
thereunder,** as in the case of absent owners mis- 
takenly believed dead.*® \ 

[§ 813] c. Void or Voidable Decree.*® 


An inno- 


cent purchaser for value takes title unaffected by 


or ratifica- 
protected.*® 


to sell, mortgage, or lease in his dis- 
cretion, and to apply the proceeds to 
the use of the grantor during his life, 
and at his death to transfer the pro- 
ceeds and any remaining land to the 
grantor’s children, and pending the 
partition the grantor died, and the 
purchaser at the sale objected to the 
title because the children had not 
been brought in, and after the judg- 
ment and sale, the children, by an in- 
strument under seal, admitted the 
validity of a claim against their fa- 
ther’s estate and consented to its 
payment out of the funds arising 
from the sale, such instrument, not 
being based on any consideration, was 
not such a recognition of the validity 
of the sale as would estop them from 
denying its validity, since the instru- 
ment was revocable until acted on, 
and hence the sale would not pass a 
good title. Miller v. Wright, 109 N. 
VYoU194) 16) NE. 205: 

Estoppel generally see Estoppel, 21 
(Oh Alo eiy? a : 

83. Hampshire County Trust Co. 
v. Stevenson, 114 Oh. St. 1, 150 NE 
726; Perrine v. Kohr, 20 Pa. Super. 
36 [aff 205 Pa. 602, 55 A 790]. 

[a] Ratification shown.—Hamp- 
shire County Trust Co. v. Stevenson, 
114 Oh. St. 1, 150 NE 726. 

84 U. S.—Glover v. Bradley, 233 
Fed. 721, 147 CCA 487, AnnCas1917A 


921. 

Ala.—Brown v. Shafer, 205 Ala. 
421, 88 S 421; Culley v. Elford, 187 
Ala. 165, 65 S 381; Caperton v. Hall, 
118 Ala. 265, 24 S 122. 

Ky.—Morgan v. Big Woods Lumber 
Cor, LIS MKya8s, 2490S Wi 329) 

La.—Latham v. Glasscock, 160 La. 
1089, 108 S 100; Levy v. Simon, 152 
La. 857, 94 S 421. 

Mo.—Bogart v. Bogart, 138 Mo. 419, 
40 SW 91. 

Oh.—Youngs v. Heffner, 36 Oh. St. 
232, 237% 

Pa.—Perrine v. Kohr, 205 Pa. .602, 
55 A 7790 [aff -20 Pa. Super. 36]. 

“A proceeding in partition, in its 
effect, dissolves or severs the tenancy 
in common, and locates the rights 
or interests of the parties, respec- 
tively, in distinct parts of the prem- 
ises, and extinguishes their title in 
all others. But it creates no 
new title, and operates only on the 
title or rights of the parties brought 
before the court.” Youngs v. Heffner, 
supra. 

“A judgment rendered in a parti- 
tion suit against a person not cited 


is a nullity as to him, and a sale made: 


under such judgment is void as to 
the person not cited. . . . The pur- 
chaser at such a sale is not protected 
by the decree for a partition.” Lath- 
am v. Glasscock, 160 La..1089, 1097, 
108 S 100. 

[a] Infant.—Where an infant de- 
fendant was not represented by 
guardian or curator, the purchaser at 
the sale made under the decree ac- 
quired no title as against him. Bo- 
gart v. Bogart, 138 Mo. 419, 40 SW 
One : 

[b] Life tenant.—A widow of the 
ancestor, having only a life estate, 
was not affected by the proceedings, 
to which she was not a party. Cap- 
erton v. Hall, 118 Ala. 265, 24 § 122. 

[ec] Owners of undivided one 
fourth.—Morgan v. Big Woods Lum- 
ber Co., 198 Ky. 88, 249 SW 329. 

[ad] Remaindermen.—A decree of 
partition and sale thereunder is not 
binding on remaindermen in exist- 
ence, not joined as parties. Culley 


the fact that the partition judgment is voidable,** 
but if the decree is void the purchaser’s title is not 


Vv. mHlford, 187) Alawvi65..65) S o6u. 

[e] Sole heir.—Where a man de- 
serts his wife and child, and marries 
again under an assumed name while 
his first wife is alive, and many years: 
thereafter dies leaving real estate 
which is sold“under partition proceed- 
ings instituted by the children of his: 
second wife, of which proceedings the 
child by his first wife had no knowl- 
edge, her interest in such real estate 
is not divested by the sale. Perrine 
v. Kohr, 205 Pa. 602, 55 A 790 [aff 20 
Pa. Super. 36]. —— 

85. Brown v. Shafer, 205 Ala. 421, 
88 S 421; Youngs v. Heffner, 36 Oh. 
St. 232. 

[a] Rule applied.—Where one of 
the cotenants was absent and unheard 
of for thirty years, and on the mis- 
taken assumption that he was dead 
his supposed “heirs” joined in par- 
tition proceedings, the purchaser at 
the partition sale did not acquire title 
to the interest of such absent coten- 
ant, and the latter, in the absence of 
a twenty-year adverse possession, 
could himself maintain an action for 
partition against the purchaser and 
rebut the presumption of death aris- 
ing from seven years’ unexplained ab- 
sence, since the purchaser could not 
acquire the interest of one not a par- 
ty to the record. Youngs v. Heffner, 
86 Oh." St. (232. 

86. Cross references: 

Effect of reversal of decree or avoid- 
ance of sale generally see infra §§ 
815-818. 

Recovery of payments wmade under 
7 or voidable decree see infra 

The 

Rights of purchaser from partition 
purchaser under void sale see in- 
fra § 826 text and note 64. 

87. Rankin v. Schofield, 81 Ark. 
440, 98 SW 674; Telford v. Barney, 1 
Greene (Iowa) 575. 

[a] Fraudulent judgment.—Tel- 
ford v. Barney, 1 Greene (Iowa) 575. 

88. Glasscock v. Glasscock, 98 Ark. 
151, 185 SW 8385; Rankin v. Scho- 
field, 81 Ark. 440, 468, 98 SW 674: 
Haley _v. Woods, 163, La. 911, 113 S 
144; Chickamauga Trust Co. v. Lo- 
nas, 139 Tenn. 228, 201 SW 777, LRA 
1918D 451. 

“There is a difference between er- 
roneous judgments and judgments or 
decrees which are void for want of 
jurisdiction. In the former case the 
erroneous judgment or decree is valid 
until it is set aside or reversed by a 
court of competent jurisdiction, and 
a sale to a stranger under it before 
that time is. valid. But no 
rights can be acquired under a void 
judgment or decree. All acts per- 
formed under it and all acts flowing 
out of it are void.” Rankin v. Scho- 
field, supra. 

[a] No_ jurisdiction of subject 
matter.— Where a decree of partition 
between a life tenant and remainder- 
men is absolutely void because the 
court lacks power to order a parti- 
tion between such interests, code pro- 
visions protecting purchasers acquir- 
ing property before writ of error is 
obtained and supersedgas granted in 
case of reversal on appeal are not ap- 
plicable, and the purchaser’s title 
may be attacked collaterally. Chick- 
amauga Trust Co. v. Lonas, 139 Tenn. 
228, 201 SW 777, LRA1918D 451. 

{b] No jurisdiction of party.— 
Where a partition decree was void 
for lack of jurisdiction of one of the 
coowners of the land, even an inno- 
cent purchaser at a sale thereunder 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§$§ 814-818] 
{§ 814] d. Noncompliance with 


Nonecompliance with the terms of sale’? may in- 


validate the purchaser’s title.°° 


[§ 815] 7. Effect of Reversal of Judgment or~ 
Avoidance of Sale®!—a. In General. 
of similar sales,®? under statutory provisions to that 
effect,°® as well as in the absence of such provisions, 
reversal or vacation of a partition decree for sale 
made by a court having jurisdiction may not invali- 
date the title of a stranger who bought in good 
faith at a sale held while the decree was in foree.®* 
One entering pursuant to a decree and sale later set 
A tenant of premises 
sold under a partition decree later set aside, and 
who gives up the premises in reliance on the invalid 
sale, is not relieved from liability for rent.°® 

[§ 816] b. Allowance for Improvements. 
statutes allowing compensation for permanent im- 
provements placed on land by a party holding ad- 
versely for a specified period,®? a partition purchaser 
under an invalid decree, who has been in possession 
less than the specified period, cannot secure compen- 
Under statutes al- 


aside is not a trespasser.®® 


sation for such improvements.°§ 


did not acquire title free of such ab- 
sent owner’s claim. Haley v. Woods, 
163 La. 911, 113 S 144. 

[c] Sale under decree void as to 
infant parties passes no title. Scaife 
v. Jones, 156 La. 5, 99 S 890; Crayton 
v. Waters, 146 La. 238, 83 S 540. 

[d] Sale void as to necessary par- 
ty not cited passes no title. Latham 
v. Glasscock, 160 La. 1089, 108 S 100; 
Levy v. Simon, 152 La. 857, 94 S 421: 
og oe v. Waters, 146 La. 238, 83 S 
Terms of sale see supra §§ 
685-688. 

90. Abraham v. Lob, 35 La. Ann. 
377; Liverman v. Lee, 86 Miss. 370, 

658 


{a] Thus, where R, a tutrix, had 
sold at private sale her individual 
share of a piece of real estate, against 
which her minors’ mortgage stood 
recorded, and the property was of- 
fered for sale under a judgrnent in 
partition, and it appeared that the 
price corresponding to the minors’ 
share was not paid to the tutor then 
in office, but had been long previously 
paid to R, when she had no author- 
ity to sell, the sale being made on 
terms at variance with those fixed 
by the family meeting and approved 
by the court, no title te the minors’ 
share passed to the adjudicatee. 
Abraham v. Lob, 35 La. Ann. 377. 

91. Title and rights of purchas- 
er’s vendee see infra §§ 826-828. 


92. See Judicial Sales § 127. 

93. See statutory provisions. 

94. Ark.—Glasscock yv. Glasscock, 
98 Ark. 151, 135 SW_ 8385. 

Tli.—Feaster v. Fleming, 56 Ill. 


457: 

Md.—Brendel v. Zion Church, 71 
Md. 83, 86, 17 A 936. 

Mo.—Lindell Real Est. Co. v. Lin- 
dell, 142 Mo. 61, 43 SW _ 368. 

Nebr.—Kazebeer v. Nunemaker, 82 
Nebr. 732, 118 NW 646. 

Va.—Zollman v. Moore, 21 Gratt. 
(62, Via) 313. a 

“The parties . . may be entitled 
to the proceeds of sale, but the title 
of the purchaser will not be dis- 
turbed.” Brendel v. Zion Church, su- 

ra. 

S “This is true whether the defend- 
ant be an adult or an infant when the 
judgment was rendered.” Glasscock 
v. Glasscock, 98 Ark. 151, 155, 135 
SW 835. 

[a] For example, under code sec- 
tions providing that no appeal from 
any order or decree in equity shall 
stay execution or suspend the opera- 
tion of such order or decree, unless 
appellant’ shall give bond, etc., a sale 
of land under a decree in partition. 
pending an appeal in which no bond 
was given, is not affected by the fact 

* 


; 
£ 
€ 
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lowing compensation for improvements made under 
color of title by virtue of a decree subsequently in- 


validated,®® a partition purchaser making improve- 


As in the ease 


Under 
sale.® 


that the appeal resulted in a reversal. 
Brendel v. Zion Church, 71 Md. 83, 17 
A 936. 

95. Arnold v. Grigsby, 158 Ark. 
232, 249 SW 584; Dabney v. Manning, 
Ss Oh voces AT eAMID SST. 

[a] Reason for rule.—‘“Whilst the 
decree remained in force, the plain- 
tiff was divested of title, and the de- 
fendants invested with it. They com- 
mitted no trespass by entering, for 
they entered under authority of law; 
and that they cannot be made tres- 
passers by relation, stands as strong- 
ly upon authority, as it does upon the 
principles of good sense, common 
honesty and justice. It is for the 
possession thus obtained and con- 
tinued, and abandoned with the de- 


struction of the foundation upon 
which) it. stood,’ that’) this," suit is 
brought, It is our opinion, that it 


cannot be sustained, and that the 
law of the case is with the defend- 


ants, for whom judgment must be 
given.” Dabney v. Manning, 3 Oh. 
S2d rota 14 er) 


Right of purchaser to sue for tres- 
pass see infra § 821 text and note 33. 


96. Fisher v. Hersey, 85 N. Y. 
633. 
{a] Thus, where a sale of prem- 


ises under a judgment in a partition 
suit was made to one of the parties, 
who at the time occupied the prem- 
ises as tenant, and subsequently the 
sale was set aside, the sale did not 
stop the running of the rent. Fish- 
er v. Hersey, 85 N. Y. 633. 

Obligation of purchaser to account 
for rents see infra § 818. 

97. See Improvements § 38. 

98. Brown v. Shafer, 205 Ala. 421, 
88 S 421. 

/99. See Improvements §§ 40-48. 

Right of purchaser at judicial sale 
to compensation for improvements 
see Judicial Sales § 134%. 

1. Cowling v. Nelson, 76 Ark. 146, 
88 SW 913. 

[a] Improvements before and aft- 
er confirmation of sale.—Under stat- 
ute providing that if any person, be- 
lieving himself to be the owner, ei- 
ther in law or equity, under color of 
title, has peaceably improved any 
land which on judicial investigation 
shall be decided to belong to another, 
the value of the improvements shall 
be paid by the successful party be- 
fore the court shall cause possession 
to be delivered, improvements made 
by a purchaser at an invalid partition 
sale prior to the confirmation of the 
sale cannot be allowed for, -even 
though the improvements were made 
subsequent to the date of the deed, 
but compensation could be had for 
improvements made after confirma- 
tion and delivery of the deed. Cowl- 


ments prior to confirmation of sale under a partition 
decree later invalidated is not entitled to compen- 
sation.! Nor is a purchaser under an invalid decree 
entitled to compensation for improvements not in 
fact adding to the value of the land.? 

[§ 817] ¢. Recovery of Payments Made. 
the case of similar sales, the purchaser under a 
void partition sale is ordinarily entitled, on the set- 
ting aside of the sale, to a refund of the money paid 
to the owners,‘ chargeable against the owners’ es- 
tates in proportion to their respective interests ;° 
and payments made by a purchaser under a void 
partition sale and received by the owners should be 
repaid out of the proceeds of a subsequent partition 
But payments made to others than the own- 
ers need not be repaid by such owners as a condi- 
tion precedent to the recovery of the land.* 

[§ 818] d. Obligation of Purchaser To Account 
for Rents and Profits.® 
a voidable partition purchase is liable for reasonable 


As in 


One occupying land under 


ing v. Nelson, 76 Ark..146, 88 SW 913. 

2. Walker v. Des Portes, 92 §. C. 
515, 75 SE 960. 

[a] Illustration.—Where a _ pur- 
chaser, under a decree invalid as 
against contingent remaindermen, cut 
timber and brought more land un- 
der cultivation, but added nothing to 
its value by so doing, no allowance 
could be made to her for such alleged 
improvements in an accounting be- 
tween her and the contingent remain- 
dermen. Walker v. Des Portes, 92 
S. C..515, 75 SH 960. i 

3. See Judicial Sales § 127 et seq. 

4 Goldberg Vis Zellner, (Tex. 
Commn. A.) 235 SW 870 [rev (Civ. 
A.) 220 SW 587]. 

[a] Minor.—Where a sale is void 
as to a minor who has an interest 
therein, the purchaser is neverthe- 
less entitled to a refund of the mon- 
ey received by the minor’s estate, and 
Where title is vested in such minor, 
he takes it charged with the amount 
which his estate has received. Gold- 
berg v. Zellner, (Tex. Commn. A.) 
eae oY 8.0) [rev (Clive An) AOSV: 

Gils 

5. Goldberg v. Zellner, supra. 

[a] One-half interest.—W here 
property constituting the separate es- 
tate of a married woman was after 
her death sold in partition proceed- 
ings as property of the community 
under a-judgment disregarding the 
rights of a minor child, and a balance 
of indebtedness on tne purchase price 
was paid out of the proceeds, in a 
subsequent suit to set aside the judg- 
ment, only one half of the payment 
on the balance of the purchase price 
was chargeable to the minor’s inter- 
est, notwithstanding the purchaser 
had paid the full purchase price, 
which the receiver, acting under or- 
ders of the court, had disbursed as 
though the minor did not own a half 
interest as heir of his mother. Gold- 
berg v. Zellner, (Tex. Commn. A.) 235 
SW 870 [rev (Civ. A.) 220 SW 587]. 

6. Liverman v. Lee, 86 Miss. 370, 
38 S 658. 

7. Cain v. Hopkins, (Civ. A.) 141 
SW 834 [rev on other grounds 105 
Nex. 591), 43S W LAST. 

[a] Illustration.—Interveners in 
trespass to try title, being heirs who 
were cited as unknown in a partition 
suit, at a sale under which plaintiff’s 
predecessor in title purchased, were 
not bound to tender the amount paid 
for the land at the sale, or the costs 
adjudged against the land, as a con- 
dition to recovering the land on the 
ground of the. invalidity of the judg- 
ment in partition. Cain v. Hopkins, 
(Civ. A.) 141 SW 834 [rev on other 
grounds 105 Tex. 591, 143 SW 1145]. 

8. Liability of partitioners’ ten- 
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rent when the sale is set aside,® but may retain crops 
grown thereon.t® One purchasing under a void sale 
must account for any rents and profits received after 
such purchase,!! but a purchaser under an invalid 
partition decree, who has not in fact received any 
rents, is not chargeable with the rental ‘value there- 
of during occupanecy.!? A purchaser under a void 
partition sale that has bona fide tried to get all rent 
possible may be charged with merely the rental col- 
lected instead of with a full rental value in excess of 
that collected.t* 

[§ 819] 8. Right to Compensation for Expendi- 
tures.‘* <A partition purchaser is not entitled to re- 
imbursement for payment of claims against the 
land.t° 

Water rents. A partition purchaser of a dece- 
dent’s land does not acquire the right to reimburse- 
ment for accrued watcr rents which he has been 
compelled to pay.+® 

[§ 820] 9. Right to Possession—a. In General. 
As in the case of similar sales,‘*? a purchaser is ordi- 
narily entitled to possession after payment of the 
purchase money'® and execution and delivery of the 
deed.t® Under a statute providing that, whenever it 
shall appear that the purchase money has been paid 


pursuant to a sale under partition decree, the court 


shall order conveyance to the purchaser,?° the pur- 
chaser is not entitled to possession prior to pay- 
ment.”? 


As against lessee of cotenants. A partition pur- 
ant as affected by voidable sale see 
supra § 815 text and note 96. 

Rights of purchaser see infra §§ 
823, 824. 


paid. rents, 
9. Arnold v. Grigsby, 158 Ark. 232, 
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had owned the land, whose legal rep- 
resentatives were the only ones who 
could maintain an action for the un- 
and therefore the pur- 
chaser’s assignee could not recover } 510 


[§§ 818-822 


chaser is entitled to possession as against a lessee 
whose lease antedates the partition decree, if only 
part of the original owners made the lease,?? but 
not if all made the lease.?* 

[§ 821] b. Enforcement of Right. As in the case 
of similar sales,?* the appropriate remedy to secure 
possession is an order directing the person in posses- 
sion to deliver up possession to the partition pur- 
chaser,?® or his grantee,?° which, if disobeyed, may 
be enforced by a writ of assistance or possession, 
and is not barred by commencement of an action of 
ejectment.?27_ The partition purchaser’s right to pos- 
session may, in a proper case,?* be enforced by an 
attachment for contempt,?® or summary proceedings 
for possession brought against tenants of the par- 
titioners.°° A statute furnishing a remedy to pur- 
chasers at sheriff’s sales for obtaining* possession of 
land®? has been held applicable to aspurchaser at 
an orphans’ court sale made to effect axpartition.*? 

Trespass. A purchaser who has paid the pur- 
chase price and become entitled to a deed, but has 
neither received a deed nor taken actual possession, 
cannot maintain an action for trespass of others on 
the land.*% 

[§ 822] c. Compensation for Being Kept Out of 
Possession. As in the case of similar sales,?* a pur- 
chaser entitled to possession®® is entitled to compen- 
sation for being wrongfully kept out of possession,?® 
and may recover such compensation irrespective of 
the existence of a supersedeas bond.?7 

25. Keil v. West, 21 Blas 508% 
Richard v. Swords, 131 La. 410, 59 


S 833; Gibson v. Marshall, 64 Miss. 
72, 8 S 205; Jones v. Hooper, 50 Miss. 


249 SW 584. for the same. Lyons v. Dorf, 49 26. Gibson v. Marshall, 64 Miss. 
10. Arnold y. Grigsby, supra. Mise. 652, 98 NYS 848. 12, -8 Si 3205: ‘ 
Lipeehavlor-v.rCconner, 0 ind. libs. 17. See Judicial Sales § 130. 27. Keil v. West, 21 Fla, 508. 

12. Zellner v. Samuelson, (Tex. 18. Whitener v. Ward, (Mo. A.) 28. See Judicial Sales § 1381. 

Civ. A.) 220 SW 587 [rev _on other | 242 SW 991. See Winfrey v. Work, 29. Edwards v. Dykeman, 95 Ind. 

grounds (Commun. A.) 235 SW 870]. 75 Mo. 55 -(holding that the pur-| 509. 

13. Davidson vy. I. M. Davidson | chaser is entitled to possession from {a] For example, an order for 


Real Hst., etc., Co., 249 Mo. 474, 155 
Sw 1 


iby Right to compensation for im- 
provements see supra § 816. : 
Liabilities of purchaser see infra 


§ 825. 

15. Weakley v. Conradt, 56 Ind. 
430; Henry v. Horstick, 9 Watts 
(Pa.) 412. 

{a] Debts of deceased owner.— 


Where, in partition of the real estate 
of an intestate among his widow and 
heirs, it is declared indivisible, and 
prior to the settlement of such de- 
cedent’s estate it is sold, and the pur- 
chaser, to save it from a sale by the 
administrator for the payment of 
debts, pays to such administrator the 
amount of such debts, he cannot 
maintain an action against such wid- 
ow and heirs, among whom the pro- 
ceeds of such sale had been divided, 
to recover of them the amount so paid 
by him, since the debts of intestate 
were not the debts of his heirs, and 
the purchaser acquired no more than 
the heirs had, that is, the land sub- 
ject to claims of intestate’s creditors. 
Weakly v. Conradt, 56 Ind. 430. 

[b] TYax.—Where land is sold by 
order of the orphans’ court in pro- 
ceedings on partition, the purchaser 
cannot recover from the administra- 
tor a tax assessed before he pur- 
chased, and which he was obliged to 


pay. Henry v. Horstick, 9 Watts 
(Pa.) 412 
16. Lyons v. Dorf, 49 Misc. 652, 


98 NYS 843. 

fa] Illustration.—On the sale. of 
land on partition by ‘heirs, a referee’s 
deed did not transfer to the purchaser 
the right to recover from the tenant 
of the land water rents accrued be- 
fore the death of the ancestor who 


the date of sale and execution of a 
purchase-money note). 

19. Jennings v. Jennings, 94 Ill. 
A. 26. 

20. See statutory provisions; 
infra § 831. 


and 


ion Deputy v. Mooney, 97 Ind. 
22. McCullough’s Pet., 275 Pa. 456, 


119 A 585. 

[a] Illustration.—A purchaser of 
property at a partition sale proceed- 
ing, under the statute providing the 
method of obtaining possession of 
property by purchasers at judicial 
sales, may obtain possession against 
a tenant, claiming under a lease for a 
term of years antedating the decree 
in partition, made by the owners of a 
three-fourths interest in the property, 
for the principle which prevents one 
tenant in common from binding the 
land to the disadvantage of his co- 
tenants by lien or by the creation of 
a right or easement in the common 
property prevents him from grantin~ 
a leasehold interest in it which would 
prevent partition with all its result- 
ing incidents, including possession. 


McCullough’s Pet., 275 Pa. 456, 458, | 


119 A 585. 

23. McCullough’s Pet., supra; 
bert v. National Outfitting Co., 
Pas 183, 185, 113° A205. 

“The possession of a tenant for 
years is paramount to an owner 
claiming possession under a decree 
in partition ‘if the letting to him shall 


Al- 
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precede, in point of date, the entry 
of the order or decree on 
which such sale was had.’” Albert v. 


National Outfitting Co., supra [quot 
McCullough’s Pet., supra]. 
24. See Judicial Sales § 132. 


surrender of property which has been 
sold under decree of partition may 
be enforced by an attachment for 
contempt. Edwards v. Dykeman, 95 
Ind. 509. 

30. R. S. S. Co. v. Apfel, 69 Misc. 
318, 125 NYS 484. 

Right to possession as against ten- 
ants of partitioners see supra § 820. 

31. See statutory provisions. 
32. Simpson y. Thornton, 54 Pa. 


391 

[a] For example, Act April 9, 
1849 § 16 (P. L. p 527), providing for 
the recovery of possession by pur- 
chasers of real estate at orphans’ 
court sales, applies to the removal of 
tenants by such purchasers after pro- 


ceedings in partition. Simpson vy. 
Thornton, 54 Pa. 391. 

33. Whitener v. Ward, (Mo. A.) 
242 SW 991. 


Where sale is set aside see supra 
§ 815 text and note 95. 

34. See Judicial Sates § 130 text 
and note 16 et seq. 


§ Bee Right to possession see supra 
36. Bethea v. Bethea, 139 Ala. 505, 


35 S 1015. 

[a] Illustration.—Where, after 
confirmation of a partition sale, two 
of the former tenants in common, en- 
titled to share in the proceeds of the 
sale, wrongfully retaitied possession 
of the property, the court had power, 
on petition of the purchaser, to de- 
duct, from the share of the proceeds 
of the sale to which the two parties 
who retained possession were en- 
titled, the value of the use and occu- 
pation, and refund this amount to the 
purchaser. Bethea v. Bethea, 139 
Ala. 505, 35 S 1014. 


37. Bethea v. Bethea, supra. 


Wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 823-824] 


[§ 823] 10. Rents and Profits**—a. In General. 
Ordinarily a partition purchaser is entitled to all 
But one buying at a partition sale 
with notice of a previous allocation of rents to others 
by agreement pending the proceedings is not entitled 
A purchaser buying subject to 
reservation of possession to the partitioners until 
expiration of a certain lease is not entitled to rents 


future rentals.®°® 
to such rents.?° 
prior to such expiration.*+ 


Time of attachment of right. 


in jurisdictions where 


In the absence of 
an agreement to the contrary,?? a partition Pare 
chaser is entitled to rents from the date of sale.* 

Under statutes providing that property sold in par- 
tition proceedings is sold as upon execution,** and 
an execution purchaser is en- 
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tion purchaser after confirmation becomes entitled 
to rents as from the date of sale.*® 

Agreements as to rents.*’ 
tition purchaser is entitled to rents from the date 
of sale*® may be varied by agreement.*® 

Deductions or set-off. Where payment of the 
purchase price has been delayed, a partitioner sued 
for rent from the date of sale may set off interest: 


The rule that a par- 


on such delayed payment.°° 


titled to rents as from the date of sale,*® the parti- 


38. Obligation of purchaser under 
invalid sale to account for rents and 
profits see supra § 818. 

39. Writener v. Ward, (Mo. A.) 
242 SW 991; Schultz y. Spreeain, 2 
Tex. Unrep. Cas. 206. 

2 40. Allen vy. McDonald, 63 Mo. A. 

75. 

[a] Illustration.—Where plaintiff 
and defendant in partition by agree- 
ment made a temporary division of 
the common land in proportion to 
their interests, so that they might 
rent the lands pending judicial pro- 
ceedings for partition, and at the 
partition sale plaintiff purchased the 
entire property, although no notice 
was given at the sale of the agree- 
ment, yet since plaintiff, being a par- 
ty thereto, had full notice of it, she 
could not attach for rent accruing 
pending the suit on property which 
had been part of the portion of de- 
fendant under the agreement. Allen 
v. McDonald, 63 Mo. A. 574. 


eae Black vy. George, 26 Oh, St. 
42. Effect of agreement see infra 


text and note 49. 

43. Patten v. Swope, 204 Ala. 169, 
85 S 513; Winfrey v. Work, 75 Mo. 
55; Stevenson vy. Hancock, 72 Mo. 
612; Arnote v. Rogers, (Mo. A.) 250 
SW 633; Zeysing v. Welbourn, 42 Mo. 
A. 352; Sacandaga Realty Corp. v. 
Henes, 173 App. Div. 785, 160 NYS 
58 [rev 94 Misc. 233, 157 NYS 689]. 

“The law is that the purchaser at 
partition sale of lands which are 
rénted becomes entitled to the rents 
accruing after such sale.’ Bonnell 
v. Pack, 79 Mo. A. 496, 499. 

[a] Under a code section provid- 
ing that rents shall be apportioned 
upon the determination of an estate, 
a partition sale purchaser is entitled 
to such portion of rentals collected 
in advance as represents the period 
subsequent to the sale. Sacandaga 
Realty Corp. v. Henes, 173 App. Div. 
785, 160 NYS 58 [rev 94 Misc. 233, 
157 NYS 689]. 

[b] Relation back.—The rents ma- 
turing subsequent to the sale, al- 
though prior to its confirmation, pass 
to the purchaser, unless reserved or 
severed, the purchaser being regard- 
ed, for certain purposes, as owner 
from the date of his purchase, and 
confirmation relating back to that 


date. Patten v. Swope, 204 Ala. 169, 
Sh LS vols. 
[c] Under the civil law as ad- 


ministered in Louisiana one to whom 
property is adjudicated on partition 
sale is entitled to rents and revenues 
from the date of the adjudication, 
less taxes and expenses. Barbarich 
Vv. Meyer, 154 Ma. 325, 97S 459. 


44. See statutory provisions. 
45. See Executions § 831 text and 
note 13. 


46. Harris v. Stevens, 84 Okl. 196, 
202 P 1024. 


47. Agreements as to crops see in- 
fra § $24. 

48. See supra text and note 39. 

49. Zeysing v. Welbourn, 42 Mo. 
FAC obo. , 7 

[a] Ilustration.— Where an ac- 


é 


tion was brought on a note given in 
payment of rent on realty, defended 
on the ground that after the renting 
the property was sold at a judicial 
sale in partition proceedings to the 
tenant’s father, who thereupon be- 
came entitled to the rent accruing 
from the day of the sale, evidence 
was admissible to establish that an 
announcement which amounted to an 
agreement had been made at a meet- 
ing prior to the partition sale, and 
also at the sale, to the effect that the 
rent should go to the parties to the 
partition sale, and not to the pur- 
chaser, who was not to be entitled to 
possession until expiration of the 


lease. Arnote v. Rogers, (Mo. A.) 
250 SW 6338. 
{b] Particular agreement con- 


strued.—Where one desiring to pur- 
chase land enters into an agreement 
that, if a recent partition sale there- 
of be set aside, the will at a subse- 
quent sale bid a particular price, and, 
if he is the successful bidder, will 
faithfully complete the purchase, and 
makes a deposit as a guaranty of his 
good faith, which is to be applied on 
the purchase price when the agree- 
ment is carried out, such agreement 
does not constitute a sdle of the land 
or pass any interest therein so as to 
entitle such prospective purchaser to 
the rents accruing under a lease exe- 
cuted subsequent to the agreement 
but before the second partition sale. 
Arpote v. Rogers, (Mo. A.) 250 SW 


50. Harris v. Stevens, 84 Okl. 196, 
202 P 1024. 

[a] TIllustration.—Where one pur- 
chased real estate at sheriff's sale in 
partition proceedings, and the appeal 
of one of the owners from the order 
of confirmation was dismissed and 
the purchase price was not paid until 
the supreme court’s mandate dismiss- 
ing the appeal had been spread of 
record and the sheriff's deed deliv- 
ered, in an action by the purchaser 
against such owner for rents and 
profits accruing between the day of 
sale and the issuance of deed, the 
owner was entitled to set off interest 
on the purchase price from the day 
of sale until paid. Harris v. Stevens, 
84 Okl. 196, 202 P 1024. 

Crops generally see Crops 17 
Clemo. Cs: 


52. Ark.—Gailey v. Ricketts, 123 
Ark, 18, 184 SW 422. 
La.—Napper v. Welch, 2 La. A. 


256. 

N. J.—Cook v. Cook, 83 N. J. Eq. 
549, 90 A 1045. 

N. Y.—Banta v. Merchant, 173 N. 
Y. 292, 66 NE 138. 

Pa ) ol Pa. 426. 
Ahoy C.—Smith y. Bankhead, 115 S. C. 
480, 106 SE 469; Hancock v. Caskey, 
8S: C. 282. 

[a] Thus (1) where there is no 
reservation of the crops growing on 
lands sold under an order of the pro- 
bate court for partition, either in the 
order of sale or in the conveyance to 
the purchaser, such crops pass with 
the land and become the property of 
the purchaser. Hancock v. Caskey, 8 


[§ 824] b. Crops.°? 
to others, growing crops pass to the partition pur- 
chaser,®? although the tenant may have an equity 
in the proceeds of sale for the value of the crops.°* 
But where the crops have been reserved to others, 
they do not pass to the partition purchaser.°* 


In the absence of reservation: 


S. C. 282. '@)—By an orphans court 
sale in partition of realty the right to 
a share of the growing crops, treated 
as rent, passes to the purchaser un- 
der a sale without reservation of 
crops, Since until harvested the crops 
are part of the land, and the purchase: 
took place prior to‘harvesting. Burns 
v. Cooper; 31 Pa. 426. 

[b] Rent due before sale.-—Where 
land was sold in a partition suit with- 
out any reservation, and the deed 


,conveyed ‘all and singular the rights 


. . . rents, issues, and profits,” crops: 
still attached to the freehold when: 
the sale was made and when the pur- 
chasers complied with their bid 
passed to the purchasers, although 
the land was rented, and the rent was 
payable in cotton and corn, and was’ 
due before the sale. Smith v. Bank- 
head, 115 S. C. 480, 106 SE 469. 

{c] Attornment.—Where a tenant 
of land sold at partition sale had at- 
torned to the purchasers, at the re- 
quest of the agent of the former own- 
ers, and the purchasers were in pos- 
session when such agent attempted 
to gather crops due as rent, the fail- 
ure of the purchasers to exhibit their 
deed did not defeat their action to 
recover possession of the crops. 
Smith v. Bankhead, 115 S. C. 480, 106 
SE 469. 

{d] Under a statute making a. 
standing crop part of the land, and 
where a lessee of land of a decedent 
made no claim to crops in the parti-- 
tion proceedings, a standing crop of 
corn was part of the land, and sale 
by the sheriff in partition proceed- 
ings transferred title to the corn to 
the purchaser. Napper v, Welch, 2 
La. A, 256. 

53. Cook v. Cook, 83 N. J. Eq. 549, 
90 A 1045. 

[a] Illustration.—A sale under 
decree of partition of farm land im 
possession of a tenant in common un- 
der an agreement with his cotenants, 
whereby he should have possession 
until a sale, but pay the interest on 
a mortgage and the taxes and insur- 
ance premiums, passes to the pur- 
chaser the growing crops, unless 
specially reserved, but the tenant has 
an equity in the proceeds for the val- 
ue of the crops. Cook v. Cook, 83 N. 
J. Eq. 549, 90 A 1045. 

54. Clauson v. Larman, (Mo, A.) 
211 SW 912. 

[a] Agreement as to reservation. 
—wW here all parties concerned in a 
partition sale agreed that growing 
corn should not pass with land, the 
agreement was valid, and corn be- 
came personal property so far as they 
were concerned. Clauson v. Larman, 
(Mo. A.) 211 SW 912. 

[b] Estoppel.—Where a partition 
sale purchaser agreed that growing 
corn should not pass with the land, ‘the 
is estopped to claim an interest in the 


corn. Clauson v. Larman, (Mo. A.) 
2A1 SW. 912. 
[c]. Reservation not shown.—(1) 


Where the notice of sale reserved 
the crops, and there was a finding 
that the commissioner to make sale: 
in partition employed an auctioneer 
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[§ 825] 11. Liabilities of Purchasers.°> As in 
the case of similar sales,°® a partition purchaser 
is not responsible for the disposition of the pro- 
ceeds of sale.®7 One failing to except to a master’s 
report on the ground of inadequacy of price as pro- 
vided by statute cannot, after order of approval and 
confirmation of such report and sale, sue the pur- 
chaser for an additional amount.®® 

For taxes. A partition purchaser is not personal- 
ly liable for taxes accrued prior to sale,°® but is or- 
dinarily liable for taxes accruing after date of 
sale.®° 

[§ 826] 12. Title, Rights, and Liabilities of Pur- 
chaser’s Vendee—a. In General. The vendee of a 
partition purchaser takes free of equities of which 
such vendee had no notice,*®? but subject to equities 
of which he had notice.°? <A partition purchaser’s 
vendee is not estopped to assert his title because he 
openly tried to purchase an adverse claim.®* 

Where the sale is void, a vendee of the partition 
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[§ 827] b. Vendee of Bankrupt Purchaser. A 
third person may acquire equitable title to land 
bought but not paid for by a partition purchaser 
where such third person secures a conveyance from 
the purchaser after the latter has gone bankrupt, 
and also from his assignee on approval of the court, 
and pays the purchase price to the parties entitled 
thereto.®° 

[§ 828] c. Deficiency in Quantity of Land.®*® If 
the partition purchaser cannot urge a deficiency 
arising from mistake, neither can his vendee.®* Eq- 
uities arising from an alleged deficiency of land on 
partition sale are personal to the original purchaser, 
and cannot be asserted by his vendee.®°$ The orig- 
inal buyer, rather than his vendee, is entitled to re- 
imbursement for a deficiency of land purchased at 
partition sale.°®. To relieve the vendge of a parti- 
tion purchaser from the effect of a deficiency of land 
alleged to have been omitted from the partition sale 
by mistake, it is necessary to show that the parti- 


purchaser acquires no title.°* 


who announced that he was selling 
only the land, this was insufficient to 
establish a reservation of the share 
cropper’s rents as against a decree 
for sale making no reservation of 
crops, and a deed containing no res- 
ervation. Gailey v. Ricketts, 123 
Ark. 18, 184 SW 422. (2) Where the 
conditions of sale, order of confirma- 
tion, and referee’s deed contained no 
reservation of crops, the fact that at 
a partition sale the referee stated 
that there would be ‘a claim against 
the place of about 28 acres of rye, be- 
sides that the one that put in the rye 
was to take his; he furnished all the 
seed and was to take his share of the 
seed out of the other half,’ was in- 
sufficient to show a reservation of 
the rye from the sale, this being 
only a statement that the purchaser 
would take title to the rye subject 
to some claim. Banta v. Merchant, 
UisuaNe Xa292,. 294,66, NE 1s. 

55. On setting aside sale see su- 
pra § 818. 

56. See Judicial Sales § 98. 

57. -Goldberg v. Zeliner, (Tex. 
Commn. A.) 235 SW 870 [rev (Civ. 
A.) 220 SW 587]. 

fa] MTllustration.—Where moneys 
received by a guardian from a par- 
tition sale were unlawfully expended 
by him, the minor’s remedy was 
against the guardian and his sure- 
ties and not against the purchaser of 
the minor’s property, since the il- 
legal disposition of the proceeds is 
no concern of the purchaser. Gold- 


berg v. Zellner, (Tex. Commn. A.) 
235 SW 870 [rev (Civ. A.) 220 SW 
587]. 


Error in subsequent proceedings as 
affecting title see supra § 811 text 
and note 80. 

58. Davies v. Gibbs, 174 Ill. 272, 
51 NE 220. 

[a] TIllustration.—An action can- 
not be maintained against a purchas- 
er at partition sale to recover an al- 
leged balance due on the theory that 
he purchased by the acre, instead of 
by the tract, as shown by the report 
of the master of the sale, to which 
there was no exception, and which 
was duly approved by the judge, and 
on which deed issued; the act of 
1889 entitled ‘‘Partition” (§ 29) pro- 
viding that within ten days after 
sale the master shall file report, that 
exceptions thereto may be filed with- 
in twenty days, and that, if none are 
then filed, the judge may approve 
the same; and § 30 providing that on 
confirmation of the sale, deed shall 
issue, which shall be a bar against 
parties and privies to the proceedings 
and persons claiming under them. 
Davies v. Gibbs. 174 Ill. 272, 51 NE 
220. 


tion purchaser was a party to the mistake.’° 


59. Chambers v. Peo., 113 Ill. 509. 

[a] For example, in the absence 
of any agreement by the purchaser 
of town lots under a partition de- 
cree ordering their appraisal and 
sale subject to LaXOR due. thereon, 
whereby he is to’ become personally 
responsible for such taxes by retain- 
ing enough of the purchase money 
to pay them, he is not personally 
liable therefor, but merely buys sub- 
ject to unpaid taxes. Chambers v. 
Peo. 113 111. 509: 


60. Arnold v. Carter, 19 App. (D. 
(OH MPADSY 
{a] For instance, an order of sale 


directing payment by a trustee of all 
taxes and assessments to the day of 
sale does not authorize payment of 
taxes accruing after such date, for 
which latter taxes the partition pur- 
chaser is prima facie chargeable as 
his title relates back to the time of 
purchase. Arnold v. Carter, 19 App. 
CDC oe 5 92 


Reimbursement for taxes paid see 
supra § 819 text and note 15 [b]. 

61. Federal Land Bank v. Tuma, 
(Nebr.) 216 NW 186, 56 ALR 186; 
Mitchell v. Thompson, (Tex. Civ. A.) 
286 SW 642 [rev on other grounds 
(Commn,. A.) 292 SW 862]. 

[a] Praud.—‘‘When all the par- 
ties interested in a tract of land are 
before the district court in a parti- 
tion suit, its judgment in fixing the 
shares, directing partition and later 
confirming a sale of the real estate 
is final, and the parties thereto, in the 
absence of fraud upon the face of the 
proceedings, cannot question the title 
acquired by a later bona fide pur- 
chaser who relied on the proceedings 
and decree and who was innocent of 
any fraud or of knowledge of any 
fraud in the partition proceedings.” 
Federal Land Bank v. Tuma, (Nebr.) 
216 NW 186, 56 ALR 186. 

62. Smith v. Strickland, 139 Miss. 
1, 103 S 782; Mitchell v. Thompson, 
(Tex. Commn. A.) 292 SW 862. 

[a] Rule applied.—Purchasers 
from one who purchased at sale for 
partition, although she as next friend 
for infant owners had petitioned for 
such sale, are chargeable with no- 
tice of such defect in her title where 
they knew the facts, and their rights 
are subject thereto. Smith v. Strick- 
land, 139 Miss. 1, 103 S 782. 

63. Abington v. Townsend, 271 
Mo. 602, 197 SW 253. 

[a] TIllustration.—A vendee from 
a purchaser at a partition sale, judg- 
ment approving which is set aside, 
after his purchase, in a suit to which 
he is neither party nor privy, is not 
estopped to assert his title because, 
at a second sale decreed in the same 
suit, he attempted to buy an adverse 


claim to prevent future trouble, with- 
out concealing the title he already 
had, but on the contrary asserting it 
and trying to buy the adverse claim 
merely to avoid trouble. Abington 
v. Townsend, 271 Mo. 602, 197 SW 


253. 

Gray v. Clement, 296 Mo. 497, 
246 SW 940; Githens vy. Barnhill, 
(Mo. A.) 184 SW 145. 

[a] Rule applied.—Where the pur- 
chaser at one partition sale acquired 
a title voidable for fraud, and before 
such title had actually been set aside 
the property was sold at a second 
partition sale, the purchaser at the 
second sale acquired nothing since 
all the partitioners then had was the 
right to sue to set aside the first sale, 
and such right is nonassignable under 
public policy, and therefore a buyer 
from the second partition purchaser 
acquired no title. Githens v. Barn- 
hill, (Mo. A.) 184 SW 145. 

Effect of purchase under void de- 
cree generally see supra § 813. 

65. Hurt v. Jones, 75 Va. 341. 

[a] Zllustration.—Where, under a 
decree in a suit for partition, a pur- 
chaSer bought the land for seven 
thousand dollars, and the sale was 
confirmed, and the purchaser paid 
no part of the purchase money, but 
went into bankruptcy, giving in the 
land as a part of thesassets, and the 
debt of seven thousand dollars as one 
of his liabilities, and subsequently he 
and his assignee, with the sanction 
of the bankruptcy court, conveyed 
their interest in the land to a third 
person on the consideration that he 
should pay to the parties entitled 
the seven thousand dollars, which 
the third person did, the third per- 
son acquired a valid equitable title 
ea: land. Hurt v. Jones, 75 Va. 

66. Effect of deficiency generally 
ne supra §§ 721, 743; and infra § 


67. Darden _ vy. Vanlandingham, 
(Tex. Civ. A.) 189 SW 297. 
68. Darden v. Vanlandingham, su- 


pra. 

69. Darden y. Vanlandingham, su- 
pra. 

{a] For example, where the pur- 


chaser of land at partition sale paid 
for more land than he got, the par- 
titioning heirs receiving more money 
than they were entitléd to, any rem- 
edy against the heirs is confined to 
the purchaser, the party with whom 
they dealt, and is based on the right 
of reimbursement for the excess 
paid. Darden vy. Vanlandingham, 
(Tex. Civ. A.) 189 SW 297. 

70. Darden vy. Vanlandingham, su- 


pra. 
[a] For example, where heirs 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 829-832] 


[§ 829] d. Liability of Such Vendee. A _ pur- 
chaser’s assignee may be personally liable for 
charges assumed in connection with the purchase.*+ 
Under a statute relieving a purchaser or his assigns 
from encumbrances which were not expressly as- 
sumed,’? a widow’s right to annual interest on her 
share of a decedent’s land is not an encumbrance.** 

S. Conveyance to Purchaser*’#—1. In 
Although the powers of an officer in the 
sale of land are precisely those that the order of the 
court confers,*®> it has been held that an order di- 
recting the officer to sell the property to the highest 
bidder authorizes him to execute a conveyance with- 
out further order of the court;*® yet the court may 
order the deed made to one to whom the successful 


[§ $30] 
General. 


bidder has assigned his rights.*7 
Expense of drawing deed. 


pense of drawing the deed.*® 


joined in a suit to partition their 
ancestor’s land, part being omitted 
by mistake from the original plead- 
ings, to establish a mutual mistake 
sufficient to authorize relief to the 
successor in title of the purchaser 
on partition sale, it was necessary 
to prove that the original purchaser 
was a party to the mistake. Darden 
v. Vanlandingham, (Tex. Civ. A.) 189 


SW 297. 

71. Hershey v. Delone, 51 Pa. 
Super. 265. ° 

[a] Ilustration.—Under a stat- 


ute providing that in partition pro- 
ceedings where the heirs refuse or 
neglect to take, the share of the wid- 
ow “shall remain in the hands_ of 
the purchaser during the natural life 
of the widow, and the interest there- 
of shall be annually and regularly 
paid to her by the purchaser, his 
heirs and assigns,’’ an assign is per- 
sonally liable for the annual interest 
accruing to the widow during his 
ownership of the land, if such ac- 
erued rent cannot be realized out of 
a sale of the land since the provi- 
sion, that interest on the share of a 
widow in partition proceeding shall 
“be recovered by distress or other- 
wise, as rents are recovered in this 
Commonwealth,” is broad enough to 
sustain a personal action and judg- 
ment and a judgment in favor of the 
widow must, therefore, not be en- 
tered de terris. Hershey v. Delone, 
51 Pa. Super. 265, 268. 


72. See Pa. P. L. p 205. See also 
supra § 800. 

73. (Hershey v. Delone,’ 51. Pa. 
Super. 265. 

[a] MFlustration.—The right of the 


widow to the annual interest on her 
share charged on land in partition 
proceedings under statute is not an 
encumbrance within the meaning of 
Act June 12, 1878 (P. L. p 205), so as 
to relieve a partition purchaser or 
his assign, because he assumed no 
express obligation to pay it. MHer- 
shey v. Delone, 51 Pa. Super. 265. 

74. Necessity for deed where ac- 
tual partition see supra § 627. 


75. Young v. Teague, 8 S. C. Eq. 
13. 

76. Young v. Teague, supra. 

[a] Formal direction to make ti- 


tle is not always necessary. Patillo 
v. Lytle, 158 N. C. 92, 73 SE 200. 

{[b] That commissioners made a 
deed pursuant to an order of court 
is sometimes presumed. Jackson v. 
Woolsey, 11 Johns. (N. Y.) 446. 

77. Cockrill v. Louisville, etc., R. 
Co., 176 Ky. 148, 195 SW 435. 

[a] Notice of motion to have con- 
veyance made.—Parties to an action 
are required to take notice of all 
pertinent proceedings and_ orders 
therein, and so are not entitled to 
actual notice of motion by persons 
to have the deed made to them as 


When not otherwise 
provided, the. purchaser of land must pay the ex- 


PARTITION 


erty.”? 


[§ 831] 2. Time for Conveyance. 
ly speaking a bidder’s right to a deed becomes com- 
plete when he has paid the purchase money,*° yet, 
where confirmation of the sale is required,*! the 
officer whose duty it is to execute a deed has no au- 
thority to do so until the sale has been confirmed ;*? 
nor, in some jurisdictions, is he authorized to con- 
vey the property unless the purchase money has been 
paid,®* even though the sale has been confirmed.** 

[§ 832] 3. Who May Execute. 
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Abandonment of right to deed. No lapse of time 
without receipt of the deed will operate to show an 
abandonment of the right thereto by a purchaser 
who has taken and kept possession of the prop- 


While general- 


As in the ease of 


similar sales,8° the deed should be executed by the 


officer or person appointed to sell,8® or by his sue- 
cessor in office.‘ 


It has been held, in the case of 


infant owners, that the court may declare such in- 


vassignees of the purchaser’s equita- 
ble interest. Cockrill v. Louisville, 
ete, RCo IW6 Ky. 148, 195 SW 436. 


78. Dure v. Sharpe, 9 Del. Ch. 69, 
77 A 16. : 
[a] Selling officer has no right 


to ask pay for drawing deed. Dure 
v. Sharpe, 9 Del. Ch. 69, 77 A 16. 
79. Farmer v. Daniel, 82 N. C. 152. 
[a] Ae be Nahata er Vv. 
es AES 2s 


Daniel, 82 N 

80. Davis v. Green, 102 Mo. 170, 
14 SW 876, 11 LRA 90; Whitener v. 
Ward, (Mo. A.) 242 SW 991; Farm- 
er v, Daniel, 82 N. C. 152. 

81. See supra § 745. 

82. Clark v. Sires, 193 Mo. 502, 92 
SW 224; Burden v. Taylor, 124 Mo. 
12, 27 SW 349; Pomeroy v. Allen, 
60 Mo. 530; Patillo v. Lytle, 158 N. 
C. 92, 96, 73 SE 200; Vanderbilt v. 
Brown, 128 N. C. 498, 39 SE 36. 

“Confirmation of the sale cannot be 
dispensed with in any case, unless 
perhaps in some way it has been 
waived. It is a condition precedent 
to the exercise of the right to con- 
vey the title.” Patillo v. Lytle, su- 
pra. 

[a] Deed void in absence of con- 
firmation.—(1) Clark v. Sires, 193 
Mo. 502, 92 SW 224; Burden v. Tay- 
lor, 124 Mo. 12, 27 SW 349. (2) Where 
a decree of sale was made, and four 
commissioners appointed to make the 
sale, but no further action was ever 
taken by the court, a deed by one 
of the commissioners, never .report- 
ed to, ar confirmed by, the court, 
conveyed no title. Vanderbilt v. 
Brown, 128 N. C. 498, 39 SE 36. 

83. Gerke v. Cameron, (Cal.) 50 P 
434; Swain v. Morberly, 17 Ind. 99; 
Tayloe v. Carrow, 156 N. C. 6, 72 SE 
763. In jre= Dickerson; 111 N: C.°108, 
es ee 1025; Barnes v. Morris, 39 N. 

[a] Commissioner’s certificate as 
binding him to make deed.—A, as 
commissioner, ete., executed to B a 
certificate, as follows: 
that B. has purchased the following 
real estate (describing it) for the 
price of, &c., for which he has giv- 
en his notes with security, and that 
he is entitled to a deed for the same 
when this sale is confirmed by the 
Court.” The sale was confirmed by 
the court, and, without making a 
deed, A sued for the purchase money. 
The certificate did not purport to be 
a contract binding upon A, and did 
not bind him to cause a deed to be 
made, but simply certified that the 
purchaser would be entitled to a deed, 
if the sale was confirmed. Swain vy. 
Morberly, 17 Ind. 99. 

[b] Estoppel to impeach transac- 
tion for nonpayment of bid.—After 
a sale of devised land, the bidder 
refused to pay the amount of his bid, 
whereupon, as agreed between plain- 
tiff devisee and the other devisees, 


“TI: do certify | 


a deed was executed by the referee to 
such bidder, who conveyed the prop- 
erty to plaintiff and certain devisees, 
accepting the same in lieu of money 
coming to them from the devisor’s 
estate, and devisees who received no 
part of the land were paid so much 
more money. Plaintiff was estopped 
to impeach the transactions on the 
ground that the referee had no au- 
thority to make the deed to said bid- 
der without the receipt of the amount 


of his.bid. Gerke v. Cameron, (Cal.) 
50 P 434. 
[c] Under statute, relative to time 


of executing conveyance, providing 
that “whenever it shall appear to the 
Court that the purchase money for 
the land sold has been duly paid, the 
Court shall order such commissioner, 
or some other person, to execute con- 
veyances to the purchaser,” ete., the 
purchaser is not entitled to a con- 
veyance until the purchase money 
has been paid. Swain v. Morberly, 
Lf Ind 99s 10d. 

Payment of purchase money as 
prerequisite to passing of title see 
supra §§ 712, 789. 


84. Tayloe v. Carrow, 156 N. C. 6, 
72 SE 76. 

85. See Judicial Sales § 90. 

86. See Fortune v. Fife, 105 Mo. 


433, 16 SW 687; Hutton, ete, Co. v. 
Horton, 1178, N: (Ca 48, 1019 Sm 279% 
Gallitzin Bldg., etc., Assoc. v. Steig- 
ers, 28 Pa. Super. 336. 

[a] Identifying signers as per- 
sons authorized to sell.—Where T B 
F and F BH, appointed commission- 
ers to sell land, executed a deed in 
the name of “F and H, commission- 
ers,” certificate of clerk of court on 
registration and probate of deed that 
T BF and F B H acknowledged the: 
due execution by them of the fore- 
going deed as such commissioners,. 
and that they were the commission- 
ers appointed to sell the land, was: 
held to establish the identity of the 
commissioners who executed the deed 
as T B F and F B H, who were 
appointed as such. Hutton, etc., Co. 
v. Horton, 178 N. C. 548, 101 SE 279. 

87. See Hutton, etc, Co. v. Hor- 
ton, supra. 

[a]. In Missouri, under a statute 
providing that, if any sale be made 
by any sheriff before he goes out of 
office and the business be not com- 
plete when he ceases to be sheriff 
he may do all subsequent acts, etc., 
unless the court shall by order di- 
rect the business to be transferred 
to the next sheriff, a sheriff may vol- 
untarily transfer all business in his 
hands to his successor, and, where 
a succeeding sheriff, seven years aft- 
er a Sale, was ordered by the court 
to convey the lands, such conveyance 
will not be void because it fails to 
appear that the court ordered the 
business to be transferred, as it will 
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576 [47_C.J.] 
fants to be trustees for the purchaser, and appoint 
a next friend to convey their shares.** 

[§ 833] 4. Requisites and Validity.°® Although 
the deed be made to some one other than the suce- 
cessful bidder, only such bidder can complain, since, 
as far as the owners are concerned financially, it is 
immaterial who obtains title.®° 

Names of parties. Even though a statute provides 
that the names of the parties shall be recited in the 
deed,®* the provision may be considered only di- 
rectory so as not to affeet the validity of a deed that 
fails so to designate the parties.°? 

Signatures.°® Where the officer is to make the 
deed for the real grantors, his signing such grantors’ 
names without indicating that the signing was done 
by him has been held not to invalidate the deed 
where there was a recital in the body of such instru- 
ment that the deed was made by the officer acting 
under authority.°* Even though the commissioners 
do not execute the deed by writing their names in 
the way in which they were designated in the ap- 
pointing order, their deed will convey such an eq- 
uitable title as will enable the grantee to maintain 
an action for the land, where, by reference to other 
papers in the ease, it is clear that such signers were 
the parties authorized to perform such aet.?® 


[§ 834] 5. Construction, Operation, and Effect—_ 


a. In General. Since the partition deed stands up- 
on the same footing as if it were a voluntary con- 
veyance by the owners,®® it may have the same op- 
eration and effect as an estoppel.?’ Where stat- 
utes provide that the conveyance shall be a bar both 
in law and in equity against all persons who are 


be presumed that such business was 
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for leave to defend.—Michigan stat- 


[§§ 832-836 


parties to the proceeding,®* a mere irregularity in 
the notice of sale cannot be questioned after the ex- 
ecution of the deed,®® nor will the fact that service 
was by publication be available as an objection to the 
application of such a statute where publication is 
permitted by law.* 

Where order of sale had expired before the land 
was sold, the deed will not pass title in the absence 
of a renewal of the order,” even though at the time 
of the conveyance the court expressly directed ex- 
ecution of the deed.? 

Passing equitable title. Mere defects,* as in the 
signature of the deed,® may not prevent the passing 
of at least an equitable title. 

[§ 835] b. As Evidence. As is the case with 
similar deeds,® the deed gives a prima facie title’ 
and may be introduced in evidence as evidence of 
title where it is shown that the court had jurisdic- 
tion over both the persons and the sukject matter in 
partition ;® and it is sufficient to show by orders en- 
tered that the court had before it the parties and the. 
subject matter of the suit.® 

Recitals: General rules!® apply as to the effect 
of recitals in a partition sale deed.1! 

[§ 836] c. Property and Interests Conveyed.'? 
The: purchaser ordinarily acquires no more than his 
deed calls for,+? but he takes to the amount or to the 
extent therein stated if it is the same as that which 
the officer was authorized, under the decree, to sell 
and announced that he was selling,++ regardless of 
the terms of the decree or order of sale,t® although 
it 1s otherwise where there is a mere mistake in 
stating in the deed what was actually sold.t® In de- 


recital to that effect. Glover v. Ruf- 


voluntarily transferred, and that such 
order was made upon sufficient evi- 


dence. Fortune y. Fife, 105 Mo. 433, 
16 SW 687. 
{b] In Pennsylvania (1) if the 


transaction has not been completed 
when the officer making the sale re- 
tires from office, the purchaser is en- 
titled to an order requiring the of- 
ficer’s successor to execute the deed. 
Gallitzin Bldg., etc., Assoc. v. Steig- 
ers, 28 Pa. Super. 336. (2) It is an 
abuse of the discretion of the court 
to refuse such an order because of 
objections interposed which should 
have been raised in the partition pro- 
ceedings, and to postpone the mak- 
ing of the order until title should 
be determined in a pending eject- 
ment. Gallitzin Bldg., ete., Assoc. v. 
Steigers, supra. 


88. Davis v. Ingram, [1897] 1 Ch. 
are 

89. Generally see Judicial Sales § 
91 et seq. 

90. Gibbs v. Davies, 168 Ill. 205, 
48 NE 120. 

91. See statutory provisions. 

92. Medcalf v. Hensley, 158 Ky. 


198, 164 SW 788. 
sees Generally see Judicial Sales § 

94. Winding Gulf Colliery Co. v. 
‘Campbell, 72 W. Va. 449, 78 SE 384. 

95. Hutton, etc., Co. v. Horton, 
178 N. C. 548, 101 SH 279. 

96. Pentz v. Kuester, 
Clark v. Carolina Homes, 
703, 128 SE 20. 

[a] Purchaser to be treated as 
grantee.—Pentz v. Kuester, 41 Mo. 
447. 

97. Pentz v. Kuester, supra. 
HEstoppel § 25 et seq. 

98. See statutory provisions. 

99. LeFevre v. Laraway, 22 Barb. 
(GONG RYE) aeallOe 

ly eihirancissaver ord Siiotor 1'Co., 
(Mich.) 219 NW 649. 

[a] Statute authorizing petition 


41 Mo. 447; 
189 N. 


See 


ute authorizing a person, not person- 
ally served in a proceeding to quiet 
title, to petition for leave to defend 
within three years after the decree, 
was held inapplicable to partition 
proceeding. Francis v. Ford Motor 
Co., (Mich.) 219 NW 649. 

2. Walser v. Gilchrist, 220 Mo. 
314, 119 SW 4138, 132 AmSR 580. 

38. Walser v. Gilchrist, supra. 

4.. Hutton, etc., Co. v. Horton, 178 
N. C. 548, 101 SE 279. 
eo See supra § 833 text and note 

6. See Judicial Sales § 96. 

VB He nlersy: Scanlan, 83 Tex. 569, 
19 SW 259. 

fa] it will support an action for 
all the land conveyed thereby. Hitch- 
nes v. Seanlan, 83 Tex. 569, 19 SW 
Doe 

8. Kansas City v. Scarritt, 169 Mo. 
471, 69 SW 283; Winding Gulf Col- 
liery Go. v. Campbell, 72 W. Va. 449, 
455, 78 SE 384. 

“To sustain the deeds of convey- 
ance made under the decrees, it was 


‘| unnecessary to introduce the entire 


record. It sufficed to show the par- 
ties holding the title to the land and 
the land itself were before the court, 
the land divided, the partition con- 
firmed and authority given to execute 
the conveyances.” Winding Gulf Col- 
liery Co. v. Campbell, supra. 

9. Winding Gulf Colliery Co. v. 
Campbell; supra. 

10. See Deeds § 220. 

11. See cases infra this note. 

[a] Payment of purchase money. 
—Where the officer’s deed bears a 
certain date and recites the payment 
of the purchase money, it will be 
presumed that payment was made on 
the day the deed was executed. Da- 
vis v. Green, 102 Mo. 170, 14 SW 876, 
1% LRA 90. 

[b] That an order for partition 
was made at a certain term is not 
conclusively shown by reason of a 


fin, 6 Oh é 
12. Property or interests passing 
}under sale: 


In general see supra § 791. 
After-acquired title see supra § 792. 
Appurtenances see supra § 793. 
EKasements see supra § 7 

Swisher v. Pemberton, 249 Mo. 


13. 

200, 155 SW 22. 
14. Swisher v. Pemberton, supra. 
[a] Fractional section sold.— 


Where a sheriff, ordered by court to 
sell a described tract, publicly an- 
nounced, when making a sale, that 
he would sell a fractional section 
only to an existing and recorded 
boundary line, and his deed so de- 
scribed the land sold, the purchaser 
acquired title. only to the boundary. 
Swisher v. Pemberton, 249 Mo. 200, 
15d Siw) 22) 

15. Swisher v. Pemberton, supra. 

[a] Conflict between quantity and 
distances.—Where a partition decree 
of a homestead and dower tract de- 
scribed it in accordance with the 
partition report setting it off to the 
widow, which passed only the quan- 
tity specified, notwithstanding a con- 
flict with one of the distances, and 
such quantity was marked by a fence 
well known to the purchaser, the deed 
passed only the quantity in the home- 
stead and dower tract. Walker v. 
Garner, 258 Mo. 494, 167 SW 955. 

16. Samuels Vv. ‘Parsons, 146 La. 
262, 83 S 548; Bellenot v. Laube, 104 
Va. 842, 52 SE 698. 

[a] Description as to party wall.— 
Where a suit is brought to partition 
premises bounded by..a party wall, 
and the deed under which the par ties 
to the suit claim, as well as the de- 
cree of sale and the decree confirm- 
ing the sale, describe the property as 
beginning ‘ ‘at the center of the par- 
tition wall between it and the adjoin- 
ing tenement on the east,” a deed 
of the commissioner, omitting the 
quoted reference to the point of be- 
ginning, did not enlarge the estate of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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termining what the deed conveys the intention of 
the parties is a controlling factor;'’ and recourse 
may be had to the other proceedings in the cause 
whenever the terms of the deed are ambiguous.?§ 
Even though the deed omits a portion of the land, 
such portion may pass where it is otherwise suffi- 
ciently apparent that it was to be included.'® As 
in the case of deeds in general,?° any description 
whereby the land conveyed can be identified may be 
sufficient.?? 

Property not included in decree. When the offi- 
cer conveys property other than that described in 
the complaint or petition and in the decree or or- 
der of sale, his deed passes no title to the pur- 
chaser,” since the duties of such an officer are only 
ministerial;?* nor will the parties to the partition 
action be estopped from disputing such a deed.*# 
However, it has been held that, where the officer’s 
deed is in excess of his power because of conveying 
more land than that ordered sold, the grantee will 
take such estate as the court had,?° or such estate 
as was included in the decree.?® Even if the order 
of sale is invalid as to some of the owners, the deed 
for the whole of the land will pass the title of those 
who are bound by the judgment;?7 and where, pur- 
suant to the petition, decree, and sale, the deed con- 
veys all the title of parties to the suit, the title of all 
the parties will pass thereby,?* regardless of the 


the purchaser, so as to entitle her 
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Judicial Sales § 92; Taxation [37 Cyc 
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fact that one of the petitioners had been mistaken 
as to his rights in the land?® and would not have 
sought partition had he known that he was the sole 
owner.2° 

Deficiency in quantity.*! A purchaser is not en- 
titled to land omitted from the petition and com- 
missioner’s deed,®2 even though it in fact formed 
part of the land owned by the parties to the par- 
tition proceedings.** A purchaser cannot recover 
from distributees a pro rata amount of the price 
paid and distributed by the court because there is a 
small deficiency.** 

Excess in quantity. Where the purchaser has bid 
in the land at a certain amount per acre, a mistake 
in conveying to him a greater number of.acres than 
he paid for does not affect his title,*° but the amount 
of the deficiency in payment may be recovered from 
him 

Reservations. If a deed contains some reserva- 
tion,®? as of an easement,** the purchaser accepting 
such deed may be bound thereby, even though no 
such restriction was mentioned in the conditions of 
sale;°® and where some interest,*® such as a ten- 
ant’s interest in growing crops,*! was reserved at 
the sale, the purchaser will be bound by ‘such reser- 
vation, even though it be not mentioned in the sub- 
sequent deed.*? 

[§ 837] d. Relation Back. As in the case of 


parties to the transaction had any 


to the whole wall, in accordance with | 1445]. knowledge that the land described in 
a call of the deed designating the be- 22. Heller v. Cohen, 154 N. Y. 299, | the paper did not contain the quantity 
ginning point as a certain distance | 48 NE 527. mentioned in the description, and the 
from the street. Bellenot v. Laube, 23. Heller v. Cohen, supra. deficiency was less than ten per cent 


104 Va. 842, 846, 52 SE 698. 

17. Chaffe v. Minden Lumber Co., 
118 La. 753, 43 S 397; Matter of Je- 
rome Ave., 120 App. Div. 297, 299, 105 
NYS Sos 

“The respondents’ contention : 
is that in selling the property by the 
map and the description above noted 
the referee excluded from his con- 
veyance the westerly half of the Miles 
Square, road, which remained vested 
in fee in the Sheridan heirs. We are 
unable to accede to this view. It may 
be conceded that if nothing appeared 
except the referee’s map and the de- 
scription contained in the deeds ex- 
ecution by him it might well be held 
that he had not effectually conveyed 
the bed of the road, although even in 
that case his conveyance would have 
included such easements in and over 
the road as would have left in the 
heirs no beneficial interest and noth- 
ing but a bare fee. But the question 
whether or not the fee of an adjacent 
street or road passes by the convey- 
ance of abutting property is a ques- 
tion of intention, which justifies the 
courts in looking beyond the mere 
words of description, and consider- 
ing the situation of the property, the 
circumstances under which the deeds 
are made, and the purpose sought to 


be effected.” Matter of Jerome Ave., 
supra 
18. Samuels v. Parsons, 146 La. 


262, 83 S 548; Caldwell v. Layton, 
ea 220; Byrd v. Ludlow, 77 Va. 
483. 

19. Chaffe v. Minden Lumber Co., 
P08 > as 153,40: (S30 

“Where, from all the circumstances 
of the case, it is evident that the 
intention was to sell the entire real 
estate of the succession, the whole 
will be held to have been conveyed, 
although the sheriff, in describing the 
land according to the maps of the 
government surveys, has omitted a 


part.” Chaffe v. Minden’ Lumber Co., 
supra. 
20. See Deeds § 62 


21. Medecalf v. 
198, 164 SW 788 

Description of property 
in invitum see Executions 
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Hensley, 158 Ky. 


in deeds 
§ 779; 


a. 


24. Heller v. Cohen, supra. 

25. Bellenot v. Laube, 104 Va. 
842, 52 SE 698. 

{a] Records and papers as notice 
of variance.—The records of the court 
and the papers in partition proceed- 
ings are noticé to the purchaser at 
partition sale of a variance between 
the description of the property ac- 
tually subject to the proceedings and 
the description contained in the com- 
missioner’s deed. Bellenot v. Laube, 
104 Va. 842, 52 SE 698. 

26. Burnham y. Hitt, 143 Mo. 414, 
45 SW 368. 


27. Harris v. Crowder, 194 Ky. 489, 
239 SW 788. 

28. Zollman v. Moore, 21 Gratt. 
Co2nVa.) aia. 

29. Zollman v. Moore, supra. 

30. Zollman v. Moore, supra. 

31. Deficiency in quantity: 


Ground for refusal to comply with 
bid see supra § 
Title and rights of purchaser’s ven- 

dee see supra § 828. 

32. Darden Vv. Vanlandingham, 
(Tex. Civ: A.) Ao SW 297. 

33. Darden Vanlandingham, 
(Tex, Civ. A.) 189 SW 297. 

[a] Tllustration.—W here joint 
owners of land failed to include all 
in their petition for partition, the 
purchaser on partition sale could 
not claim title to land consequently 
omitted from the commissioner’s deed 
to him, on the ground that the tract 
was omitted by mistake from the 
original pleadings, since the purchas- 
er’s rights are determined not by 
what the parties intended to. sell 
but by what the decree directed to be 


sold. Darden v. Vanlandingham, 
(Tex. Civ. A.) 189 SW 297. 

34. Landreth v. Howell, 24 Pa. 
Super. 210. 

[a] Tllustration.—Where a master 
sold land described by metes and 


bounds and said to contain six acres, 
three roods, and eight perches of land 
more or less, at two thousand five 
hundred dollars per acre, and the 
quantity of the tract was introduced 
in the papers by way of description, 
but there was no covenant or war- 
ranty as to quantity, and none of the 


of the estimated acreage, and the 
purchaser paid over the purchase 
money for the quantity mentioned in 
the description, accepted title, and 
rested for about a year before mak- 
ing any attempt to recover for the 
deficiency in the quantity of the land, 
the master’s report being filed mean- 
while, and the money received from 
the purchaser being paid over under 
decree of the court to the parties 
entitled thereto, the purchaser could 
not thereafter recover in an action 
of assumpsit from such parties the 
amount of the deficiency. Landreth 
v. Howell, 24 Pa. Super. 210. 

35. Gibbs v. Davies, 168 Ill. 205, 
48 NE 120. 

36. Gibbs v. Davies, supra. 

[a] By independent bill.—Where 
at a master’s sale in a suit for par- 
tition, the purchaser bid in the land 
at a certain amount per acre, and, 
through a miscalculation of the mas- 
ter as to the number of acres, he con- 
veyed more land than he received 
pay for, the parties that had owned 
the lands may, by an independent bill, 
without joining the master as a par ty, 
recover the unpaid price from such 
purchaser. Gibbs v. Davies, 168 Ill. 
205, 48 NE 120. 

37. Rosenkrans v. Snover, 19 N. J. 
Eq. 420, 97 AmD 668. See Caldwell 
Vv. Layton, 44 Mo. 220 (recognizing 
rule). 

38. Rosenkrans v. Snover, 19 N. J. 
Eq. 420, 97 AmD 668. 

39. Rosenkrans vy. Snover, supra. 

[a] Reformation of deed.—‘‘The 
defendant and Lauterman might not 
perhaps, in this case, have been 
bound to accept a deed with a clause 
establishing such easement. But they 
did accept it, and the defendant now 
holds the property by virtue of that 
deed, and cannot repudiate its provi- 


sions unless it is reformed.” Rosen- 
krans v. Snover, 19 N. J. Eq. 420, 
422, 97 AmD 668. 

40. Banta v. Merchant, 45 App. 


Div. 141, 61 NYS 218 [rev on other 
grounds 173 N. Y. 292, 66 NE 13]. 
41. Banta v. Merchant, supra. 
42. Banta v. Merchant, supra. 
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similar sales,*? the deed will take effect by relation 
back as of the date of the sale,** and the purchaser 
will have the right to everything he would have been 
entitled to if the confirmation and conveyance had 
been contemporaneous with the sale.4®° However, 
since the doctrine of relation is a mere fiction of 
law,*® it will not be allowed to operate so as to cut 
out the intervening rights of strangers.** 

_{§ 838] 6. Collateral Attack. A deed in parti- 
tion is not subject to collateral attack on the ground 
of irregularity of the order therefor,*® unless the 
order be void.*® 

[§ 839] T. Proceeds and Distribution Thereof*®° 
—1. In General. The distribution of the proceeds of 
a sale for-partition is largely governed by the par- 
ticular statutes providing for such a sale.°! General- 
ly speaking the proceeds,°? whether money®* or the 
equivalent of money®* in the hands of the proper 
eustodian,°®> must be distributed in the proper pro- 
portion®® to the person or persons entitled there- 
to.°* When the referee has substantially complied 
with the judgment and the parties have approved 
of his acts, they cannot later enforce strict compli- 
ance with the decree for distribution.°® 

Confiict of laws. The well settled rule that the 


law of the situs, lex loci rei sitw, governs the trans-« 


fer of realty®® applies in the distribution of the pro- 
ceeds of the sale of a particular piece of land.®° 
[§ 840] 2. Custody of Proceeds*!—a. In General. 
The proper custodian-of the proceeds of a partition 
sale is the officer designated for that purpose by the 
particular statute,°* and this custodian is an officer 


43. See Judicial Sales § 96. 
44. Gailey v. Ricketts, 123 Ark. 
18, 184 SW 422; McArtan vy. Mc-]| money. 
HAUS MN. OS Nee OA Ools » MarKis. v7) C33. yo nor) 542. 
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the assets have been converted into 
money or what the parties accept as 
Turbeville v. Flowers, 27 \S. 


[§§ 837-840 


of the court.®? 

Payment to administrator or executor may be 
proper in some circumstances.** But, if the prop- 
erty is no part of the estate passing to an executor, 
he is not entitled to have the proceeds paid to him 
for distribution;®® and when the proceeds are 
treated as realty,°® a deceased heir’s executor is 
not entitled to receive the proceeds until the heirs 
and next of kin have had an opportunity to establish 
their rights, if any, to the property.®* 

Payment to counsel. Where one is custodian of 
the proceeds until authorized by an order to dis- 
tribute,*® a provision in the erder that he shall, after 
making certain payments, pay the balance of the 
proceeds to counsel of one of the parties to hold 
pending the termination of other cg Sr has been 
held unwarranted.°®® 

Payment into court of the nibeeed may be ae 
rected by the court when in the cireumstances this 
is for the protection of one or more of the interested 
parties.7° The share of a deceased party, which is 
liable to a transfer tax,’+ or of a person who can- 
not be found,’? may be ordered paid into court. A 
requirement that the share of a deceased person must 
be paid into court if a sale is made within a certain 
time after the granting of letters of administra- 
tion’® does not apply when the administrator has 
finally accounted and has been made a party to the 
proceedings ;** nor where the judgment is rendered 
after the expiration of the time specified and no pro- 
ceeding to sell the real estate for decedent’s debts is 
pending.*® On the recommendation of an auditor 

{[b] Retention in hands of trustee. 
—Where the court appointed a trus- 
tee ‘to take charge-of one’ third. of 
the proceeds for a widew, but subse- 


quently directed it paid to her, un- 
der an erroneous order that could not 


Stevens, 84 Okl. 196, 202 P 1024. 55. See infra § 840. 
[a] Land subject to payment of 56. See infra § 850. 
decedent’s debts.—Where the land of 57. See infra §§ 842-849. 


the ancestor is sold by a commission- 
er for partition among the heirs with- 
in two years after letters of admin- 
istration on the estate, so that at the 
time of the sale the land might have 
been subjected to the payment of 
the decedent’s debts, and a deed is 
executed after the two years, the 


land is still subject to the payment’ 


of the ancestor’s debts, the deed in 
such case relating to the date of sale. 
McArtan v. McLaughlin, 88 N. C. 
Harris v. Stevens, 84 Okl. 196, 
202 P 1024. 

46. Davis v. Green, 102 Mo. 170, 
14 SW 876, 11 LRA 90. 

47. Davis v. Green, supra. 

48. Cockrill v. Louisville, ete., R. 
Co., 176 Ky. 148, 195 SW 435. 

[a] Order for conveyance to pur- 
chaser’s assignee.—The court’s pow- 
er to order the deed made to an as- 
signee of the purchaser carries with 
it power to decide whether a writing 
exhibited is such a valid assignment, 
‘hence its decision is not void and so 
eannot be attacked Cou ean e 
Cockrill v. Louisville, etce., R. Co., 176 
Ky. 148, 195 SW 435. 

49. CGockrill vy. Louisville, ete., R. 
Co., supra 

50. Genstally see Judicial Sales § 
97 et seq. 

Estoppel to question validity of 
sale by acceptance of proceeds see su- 
pra § 7638. 

See statutory provisions. 

52. See Turbeville v. Flowers, 27 
S. GC. 331, 3 SE 542. See also Pxecu- 
tions § 692; Proceeds [382 Cyc 409]. 

53. Turbeville v. Flowers, supra. 

54. Turbeville v. Flowers, supra. 

[a] Rights of heirs to the proceeds 
have been held not to accrue until 


Investment see infra § 841. 
58. Wiggins v. Howard, 83 N. Y. 


613 mem; Schenck v. Pierce, 83 N. 
Y. 613 mem. 
59. See Conflict of Laws § 40. 


60. Oberly v. Lerch, 18 N. 
346 [aff 18 N. J. Eq. 575]. 

Equitable conversion by sale see 
Conversion § 56. 

61. Generally see Judicial Sales 
§§ 97, 98. 

62. See statutory provisions. 

[a] Master in chancery.—Gridley 
v. Wood, 215 Ill. A. 472. 

68. See Crampton vy. Rutledge, 169 
Ala. 486, 53 S 922 (recognizing rule). 

{a] Holder of proceeds under a 
private agreement (1) has been held 
to be an officer of the court (Cramp- 
ton v. Rutledge, 169 Ala. 486, 53 S 
922), (2) and this whether he is an 
attorney of record in the case or 
not (Crampton v. Rutledge, supra). 

64. Johnston v. Johnston, 165 App. 
Div. 24,151 NYS 65; Brown v. O’Neil, 
124 Misc. 486, 209 NYS 221. 


J. Eq. 


65. Matter of Gedney, 383 Misc. 
190 68 NYS 627. 
See Conversion § 54 et seq. 


By. McCarthy v. McCarthy, 57 N. 
J. Eq. 587, 42 A 332. 
Ft Gridley v. Wood, 215 Ill. A. 
69. Gridley v. Wood, supra. 


70. Chisham vy. Way, 73 Ind. 362; 


Morgan v. Morgan, 71 N. J. Ea. 606, 
64 A 155. 
[a] Statute permitting sale free 


from encumbrances (see supra § 688) 
does not deprive the court of juris- 
diction to order the proceeds paid 
into court, although sale was not di- 
rected to be made free from liens and 
encumbrances. Morgan v. Morgan, 
71 N. J. Ea. 606, 64 A 155. 


*By JOSEPH W. ROUSE (§§ 839-864). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


be enforced, it was held that equity 
would retain the funds in the hands 
of the trustee, to be rightfully di- 
vided on the application of any party 
tense Chisham v. Way, 73 Ind. 

71. Stock v. Mann, 132 Misc. 474, 
230 NYS 107. 

72. Walters-Cates v. Wilkinson, 92 
Iowa 129, 60 NW 514. 

73. See statutory provisions. 

[a]. In New York Code Civ. Proc. 
§ 1538, as such section reads since 
its amendment in 1896, does not au- 
thorize the supreme court, in a par- 
tition suit, to direct the payment of 
the surplus proceeds of sale into the 
surrogate’s court, although the ac- 
tion was commenced within eighteen 
months from the death of the an- 
cestor, and such authority is not con- 
ferred by §§ 16338, 2707, which are 
confined to actions to foreclose mort- 
bages; and therefore, where the su- 
preme court determined the shares 
of the distributees in the surplus of 
a partition sale and directed that 
the fund be paid into the county 
treasury subject to the order of the 
surrogate court, an order by the lat- 
ter court directing that the fund be 
paid to the executor is without au- 
thority of law, and while the fund is 
liable for debts and other charges 
enumerated in § 2708, the distributees 
are entitled, under § 1538, to an or- 
der fixing the amount of such liabil- 
ities and directing that the balance 
be paid directly to him. Matter of 
Hegan, 197 App. Div. 139, 188 NYS 1 
[rearg and motion for leave to app 
den 197 App. Div. 928 mem, 188 NYS 
919 mem]. 

74 Johnston vy. Johnston, 165 App. 
Div. 24. 151 NYS 65. 

75. Brown v. O’Neil, 124 Misc. 486, 


§§ 840-842] 


appointed to ascertain liens, the proceeds of sale of 
a decedent’s estate may be ordered distributed to 
the heirs without payment into court.7° Where the 
proceeds have been paid into court, on failure of a 
lienor to appear and prove the amount due, the court 
may order the money distributed within a certain 
time unless the lienor, before then, makes proof of 
the sum due him.** 

Where proceeds have been impounded pending the 
termination of another litigation to determine the 
party entitled thereto, it is proper for the court to 
order the release of such proceeds on termination 
of the litigation by dismissal.7§ 

[§ 841] b. Investment. Provision may be made 
by statute’® or by the order of sale*® for the invest- 
ment of the proceeds,®* in order to protect the rights 
and interests of infants,** life tenants,** or remain- 
dermen®* or reversioners.8°> Where the husband of 
an infant is not entitled to receive her share of the 
proceeds,°®® they will be invested for her by the court 
until she becomes of. age.** Where the purchase 
price has been invested in bonds, and the sale is set 
aside for fraud, it lias been held that the investment 


209 NYS 221. [e] 
76. Wilson’s Hst., 2 Chest. Co. 
CRs) Bede 
fiw SOUL OUR, WV. Crawford, bl. JAI 
249; Stevens v. Plummer, 195 Ill. A. 
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In North Carolina (1) under a 90. 
statute providing for the investment } 189 

of the shares of infants, 
men, nonresidents, unknown persons, 
etc., a decree cannot impair or de- 
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in the bonds was at the risk of the purchaser and 
should be surrendered to him as his property.*® 

[§ 842] 3. Persons Entitled to Proceeds. The 
proceeds of the sale should be paid to the persons 
entitled to receive them,’® and to them only,°®® and 
in a proper case they may be paid to a duly author- 
ized attorney in fact,9! or guardian,®? but the hus- 
band of an infant has been held not entitled to re- 
ceive the share of his wife.°* When a resale has 
been set aside and the first sale established, it has 
been held that the parties bound by the resale are 
entitled to their proportionate interests in the se- 
curity taken at the resale.** 

Persons not made parties to the partition proceed- 
ing and hence not affected by the judgment, decree, 
or order for partition,®® are not entitled to claim 
a share of the proceeds,®® even though made parties 
defendant on petition after sale;°* and a motion 
asking for the payment of the share of a cotenant 
to some person not a party to the suit cannot be 
sustained.®§ 

One claiming that the sale is seta as against him 
cannot maintain an action to recover a share of the 
State v. Cummiskey, 34 Mo. A. 
married wo- [al] Without authority from dis- 


tributees the custodian has no right 
to disburse any part of their shares 


278. 

78. McCourt v. Grove, 162 Mo. A. 
521, 142 SW 768. 

79. See statutory provisions. 

[a] In New Jersey (1) where a hus- 
band and wife are tenants by the en- 
tirety of an undivided half inter- 
est in land, and another husband and 
wife are tenants by the entirety in 
the other undivided half interest, if 
the property is sold the proceeds will 
be paid into court, and divided into 
two shares, each of which will be in- 
vested for the benefit of the husband 
and wife entitled thereto. Platt v. 
Platt, 93 N. J. Eq. 395, 116 A 326. (2) 
Where property in which a husband 
and wife as tenants by the entirety 
of an undivided interest is sold in 
partition proceedings, and the share 
of such husband and wife is invested 
for their mutual benefit, the prin- 
cipal of such share upon the death of 
one of them will be paid to the sur- 
vivor. Platt v. Platt, supra. 

{b] In New York (1) former 
Chancery Rules, rule 180, fixing the 
ratio of value between real property 
and the amount of mortgages there- 
on in the investment of funds paid 
into court on the sale of an infant’s 
estate by special guardian, does not 
apply to the conduct of the county 
treasurer of a county in making in- 
vestments of the proceeds of a par- 
tition sale pursuant to order of court 
directing investment in permanent 
securities, as authorized by Code Civ. 
Proc. § 1583; but his acts are gov- 
erned by the equitable rule of due 
care and prudence. Waydel v. Hutch- 
inson, 146 App. Div. 448, 131 NYS 
315. (2) The county treasurer of a 
county invested proceeds of a par- 
tition sale in a first mortgage on real 
estate, pursuant to an order of the 
court directing investment in per- 
manent securities. His successor in 
office foreclosed the mortgage, and 
a deficiency resulted. There was 
nothing to show that the beneficiaries 
of the proceeds knew of the sale, or 
had any opportunity to protect their 
interests; nor was there any evi- 
dence of negligence or illegality on 
the part of the successor in making 
the sale under the foreclosure. It 
was held that the test of negligence 
of the county treasurer in making the 
investment was the value of the 
land at the time of the investment, so 
that a charge fixing the value at the 
time of the sale in foreclosure as 
conclusive was erroneous. Waydell v. 
Hutchinson, supra. 

. 


a 


stroy the rights of a nonresident or 
his unknown heirs. Bynum v. Bynum, 
179 N; C..14,.101 SE) 527... (2) Where, 
in proceedings before the clerk, a mo- 
tion by a guardian ad litem for in- 
vestment of the proceeds of sale for 
the protection of contingent interests 
has been overruled, on appeal the 
judge may hear and determine all 
issues where all persons who may on 
any contingency ‘have an _ interest 
have been made parties. Ryder v. 
Oates, 173 N. C. 569, 92 SE 508. 

80. See cases infra this section. 

81. Culley v. Elford, 187 Ala. 165, 
65 S 381; Viard’s Suce., 106 La. 73, 
30 S 246; Platt v. Platt, 93 N. J. Ea. 
395, 116 A 326; Noble v. Cromwell, 
26 Barb. (N. Y.) 475, 6 AbbPr 59 [aff 
3 Abb. Dec. 382]; Sears v. Hyer, 1 
Paige (N. Y.) 483. 
& ee Viard’s Suce., 106 La. 73, 30 


83. See infra § 851. 

84. Culley v. Elford, 187 Ala. 165, 
65 S 381; Buckis v. Townsend, 100 
NEES: Ea. 374,186 A 4382. 

85. Buckis v. Townsend, supra. 

86. Sears v. Hyer, 1 Paige (N. 
Y.) 483. See also Husband and Wife 
§§ 41 et seq, 373 et seq. 

87. Sears v. Hyer, supra. 


88. Howery v. Helms, 20 Gratt. 
(61 Va.) 1. 

89. Ind.—Pulse y. Osborn, (A.) 
60 NE 374. 


La.—Hamilton v. Hamilton, 130 La. 
302, 57 S 935. 
Mo.—State v. Cummiskey, 34 Mo. 
A. 189. 
i242 Ne. 


N. Y.—Peo. v. Ryder, 
500, 26 NE 1040. 
Veooomith., 2 Oh 


Oh. —McMasters 
bee (Reprint) 723, 5 WestLMonth 
Pa. aLJR 445, 
Sree akan 10: 


weet C.—Baggott v. Sawyer, 25 S. C. 
f a. 

[a] Remaindermen, under a will 
providing that on death of one or 
more of them the survivors should 
take all, are entitled, as tenants in 
common, to a division of proceeds. 
Pulse v. Osborn, (Ind. A.) 60 NE 374. 

[b] Right of holder of option to 
purchase.—A judgment ordering a 
sale of land subject to an option to 
purchase an undivided interest has 
been held to mean a sale subject to 
the optionee’s right to perfect his 
title by paying the purchase price, 
whereupon his rights would attach 
to the proceeds of sale. McLear v. 
Balmat, 238 N. Y. 614, 144 NE 914. 


and then withhold it from his set- 
tlement. State v. Cummiskey, 34 Mo. 
A. 189. 

[b] Authority to make such pay- 
ment is not given by a written re- 
quest to the court, signed by the 
distributees, to order payment of a 
certain amount to a person therein 
named, on which request no action 
was taken by the court. State v. 
Cummiskey, 34 Mo. A. 189. 

[c] “The consent of the necessary 
parties competent to contract would 
authorize such application just as it 
would if such agreement were made 
outside of, and wholly independent 
of the case.” McMasters vy. Smith, 
2 Oh. Dec. (Reprint) 723, 725, 5 
WestLMonth 25. 

[ad] In Ohio, in a statutory par- 
tition proceeding, the administrator 
of a deceased cotenant cannot be ad- 
judged the portion of his decedent’s 
share of the proceeds. McMasters 
v. Smith, 2 Oh. Dec. (Reprint) 723, 5 
WestLMonth 25. 

Liability for making such payment 
see infra § 859. 

91. Lythgoe v. Smith, 140 N. Y. 
442, 35 NE 646. 

92. Hamilton v. Hamilton, 130 La. 
302, 57 S 935; Cook vy. Lea, 6 Paige 
(GN YRS) Ray 

[a] Infant’s guardian ad litem.— 
Cook v. Lea, 6 Paige (N. Y.) 158. 

{[b] Guardian of interdict.—When 
the share of an interdict has been 
paid to his guardian, the remedy 
must be sought against the guardian. 
Hamilton v. Hamilton, 130 La. 302, 
bT aS 935. 
gat Sears v. Hyer, 1 Paige (N. Y.) 

[a] In Pennsylvania, under a stat- 
ute regulating the distribution of a 
married woman’s interest in the pro- 
ceeds of land sold in partition, in or- 
der that her share be paid to her 
husband her declarations to that ef- 
fect, with the acknowledgment and 
certificate, must be filed before her 
death. Com. v. Reesor, 1 PaLJR 
445, 3 PaLJ 110. 

Investment of such share see su- 
pra § 841. 
eee Baggott v. Sawyer, 25 S. Cc. 

95. See supra § 417. 

96. Carson v. Hecke, 282 Mo. 580, 
222 SW 850. 

[a] Tenant by curtesy.—Carson y. 
Hecke, 282. Mo. 580, 222 SW 850. 

97. Carson v. Hecke, supra. 
rn eae Reynolds v. Hempstead, 74 Mo. 
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proceeds received by another party.°® 

Money paid into court for the use of unknown 
owners! has been allowed to be paid out to claimants 
without requiring security for refund where the sum 
was small and claimants wealthy.” 

[§ 843] 4. Application to Particular Claims or 
Chaiges—a. In General. The payment of proper 
claims and charges against the property or interests 
therein, allowed by the court,? may be made out of 
the proceeds of the sale. A purchaser may be re- 
imbursed out of the proceeds for damage done to the 
property by a party to the suit.° Provision may be 


- made for the payment of a balance due the vendee 


of an undivided interest;® but it has been held that 
a commission due real estate agents could not be al- 
lowed.* When a parent was maintained under an 
agreement that the tenant in common so doing should 
have the use of the property, such tenant cannot 
claim reimbursement out of the proceeds for ex- 
penses so ineurred.® In a judicial partition by lici- 
tation a lease ceases to exist and cannot be feferred 
to the proceeds.? It has been held that a widow’s 
distributive share should not be charged with any 
part of the general costs of administration of her 
husband’s estate.?° 


[§ 844] b. Liens and Encumbrances!t—(1) In« 


General. The proceeds of sale may be subjected to 
the payment of liens established on the property 
sold,!? but the liens must have been in existence at 
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[§§ 842-845 


the time of the sale,1? and in the absence of any 
findings by the court in regard thereto, the master 
in chancery may not fix liens after the sale1* A 
purchaser from a cotenant, who had no authority to 
sell the property, has no lien on the proceeds for im- 
provements made on the property.!° Where claims 
against an estate, although allowed by the surro- 
gate, were not made a lien on the estate by the sur- 
rogate’s decree, an executor cannot object to the par- 
tition sale because such claims were not made a lien 
on the proceeds.1® A decree directing the proceeds 
to be paid into court has been construed to mean 
that lens on the property shall be divested by the 
sale and satisfied out of the proceeds.1* 

Where the lienor is a necessary party to the par- 
tition proceedings,t® and he has become a party 
thereto either voluntarilyt® or by process of the 
court,”° he may become entitled to participation in 
the distribution of the proceeds;?1 but if he has not 
been made a party nor asserted his claim he is not 
entitled to payment out of the proceeds,?? for the 
reason that his rights are not affected by the pro- 
ceedings. 

[§ 845] (2) On Undivided Interest. In conform- 
ity with the rule that a partition sale divests a lien 
on an “undivided interest and transfers it to the 
proceeds of sale,** the holder of such a lien is enti- 
tled to have his claim satisfied out of,?° and only out 


99. Wise v. isa,’ 34 Mo. 505: 12. Ind.-—Porter-v. Jackson, 95] NYS 535]. 
1. [a] In New York the statute, | Ind. 210, 48 AmR 704. | 16. Johnson v. Weir, 72 App. Div. 
relating to the presumption of death Kan.—Taylor v. Davis, 101 Kan./} 325, 76 NYS 76 [aff 36 Misc. 737, 74 


of unknown heirs:and the distribu- 


NYS 358]. See Matter of Dusenbury,, 


tion of their shares of the proceeds, 
applies only to the unknown heirs 
who were presumed to exist at the 
time of payment to county treasurer 
and not to unknown heirs of the un- 
known heirs. Peo. v. Ryder, 124 N. 
Y. 500, 26 NE 1040. 

2. Green v. Beekman, 2 Cow. (N. 
Ye) BMG 
3. See supra §§ 477-549. 

Payment of fees and costs see in- 
fra § 909. 

4. See cases 
and §§ 844, 845. 

[a] Amount due estate from dis- 
tributee may be retained out of the 
proceeds. Barnett v. Thomas, 36 
Ind. A. 441, 75 NE 868, 114 AmSR 
385. 

[b] Claims of creditors of de- 
ceased distributee.—The court may 
order sufficient of a deceased coten- 
ant’s share in the proceeds to be re- 
tained to allow his creditors to es- 
tablish their claims. Waring v. War- 
THANE RIN ONO EA CONC) eG 

[c] Support of invalid child of 
the testator may be reserved in trust 
out of the proceeds. Convey v. Mur- 
phy, 154 Iowa 421, 134 NW 1065. 

{[d] Suspensive obligation may be 
enforced against the proceeds. 
Breaux v. Lauve, 24 La. Ann. 179. 

5. Oliver v. Lansing, 59 Nebr. 219, 
80 NW 829. 

6. Milligan v. Poole, 35 Ind. 64. 

7. Rutherford v. Rutherford, 116 
Tenn. 383, 92 SW 1112, 115 AmSR 
DS), 

8. on v. Clark, 134 Mich. 602, 96 


infra this section; 


9. Spence v. Lucas, 138 La. 763, 
70 S 796. 
10. Swift v. Flynn, 145 Iowa 630, 
NW 626. 
11. Cross references: 
Debts of deceased ancestor see infra 
847 


Intervention of lien creditors see in- 
fra § 861. 

Priorities see infra § 848. 

Reference to ascertain liens see su- 
pra §§ 676-678. 

Shares of lienors see infra § 850. 


347, 166 P 486. 

N. Y.—Fogarty v. Stange, 101 Misc. 
89, 166 NYS 691. 
eo eee Est., 40 Pa. Super. 

4, 

Va.—Reynolds v. Adams, 125 Va. 
295, 99 SE 695. 

[a] Rule applied.—Where a son 
accepts a deed of land from a weak- 
minded father, and thereafter pays 
judgments and charges against the 
land and after the father’s death all 
of the other heirs join in a bill of 
equity to cancel the deed, and the 
court in decreeing cancellation pro- 
vided that the advances shall be re- 
paid the son and until repaid shall re- 
main a charge on the land, if the 
land is subsequently sold in parti- 
tion proceedings, the charges will be 
payable out of the proceeds. MHick- 
man’s Est., 40 Pa. Super. 244. 

[b] Legacy lien.—Where the pur- 
chaser of the land paid the money 
into court without knowledge that 
the land was charged with the pay- 
ment of a legacy, the legatee’s lien 
on the land remained an equitable 
charge on the fund in the hands of 
the court, which should first be re- 
sorted to for its payment. 
Jackson, 95 Ind. 210, 48 AmR 704. 

[c] Services and expenses of ad- 
ministrator.—Taylor v. Davis, 101 
Kan. 347, 166 P 486. 

[d] Sufficient protection.—Final 
judgment in partition sufficiently 
guards interests of specific lienors 
by following language: “After first 
paying from the proceeds of such oth- 
er parcels the specific or general 
liens thereon.’ Fogarty v. Stange, 
101 Misc. 89, 96, 166 NYS 691. 

; aie to pay aS mandatory see infra 

18. Devlin’s Hst:; 4 Pa. Dist. 751, 
See Matter of Grand Cent. Bank, 42 
App. Div. 157, 58 NYS 1022 (recogniz- 
ing rule). 

14. Mansfield v. Wallace, 217 Ill. 
610, 75 NE 682. 

Ascertainment and allowance in de- 
cree see supra §§ 532-535. 

15. Ryder v. Coburn, 47 App. Div. 
182, 62 NYS 3438 [rev 29 Misc. 377, 60 


Porter v., 


34 Misc. 666, 70 NYS 725 (recognizing 
rule). 


17. Fouty v. Morrison, 73 Ind. 333. 
18. See supra §§ 259-262. 
19. Huffman v. Darltg, 153 Ind. 


22,53 NE 939. 


20. Huffman v. Darling, supra. 
21. Huffman v. Darling, supra. 
[a] In New York Code Civ. Proc. 


§ 1540, permitting the making of a 
creditor having a lien on an undivided 
share a party defendant, ete., and pro- 
viding for the attachment of the lien 
thereafter to the share or purpart as- 
signed to the owner of the undivided 
share, applies only where actual par- 
tition is made and not in a case in 
which a sale for partition is made. 
Jackson v. Bradhurst, 16 Mise. 149, 
37 NYS 1068, 25 NYCivProc 228. 

22. Cook v. De lay, 64 Ind. A. 708, 
115 NE 877; Kiefer Drug Co. v. De 
Lay, 63 Ind. A. 639,115 NE 71; Smith 
v. Piper, 118 Iowa 363, 92 NW 56. 
23. Smith v. Piper, supra; Ap- 
lington v. Nash, 80 Iowa 488, 45 NW 
905. See also supra § 417. 

[a] Lienor not made a party may 
attach his debtor’s interest and on ob- 
taining judgment, execution sale, and 
deed to the interest, becomes entitled 
to the whole of the proceeds of sale 
of that interest and not merely to 
enough to satisfy his lien. Aplington 
v. Nash, 80 Iowa 488, 45 NW 905. 

24. See infra § 946. 

_{a] In North Carolina, where, in 
view of Revisal (1905) § 2512, a sale 
of land for partition does not destroy 
liens against the interest of one of the 
tenants in common, the proceeds 
of the sale of the tenants’ interest 
cannot be applied to payment of the 
liens. Jordan v. Faulkner, 168 N. C. 
466, 84 SE 764. + 

Eckert, 74 


25. Conn.—Rentz v. 
Conn. 11, -49 A 208. 

Ind.—Schissel v. Dickson, 129 Ind. 
139, 28 NE 540; Arnold v. Butter- 
baugh, $2 Ind. 403; Brown v. Owen, 
(A.) 163 NE 600; Cook v. De Lay, 64 
Ind. A. 703, 115 NE 377; Kiefer Drug 
nl v. De Lay, 63 Ind. A. 639, 115 NE 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of,2® the share of the proceeds allotted to the owner | ceeds of sale.?* The rule that the equity of a mort- 


of the encumbered interest, so long as the proceeds 
have not been distributed,?* and the hen has not ex- 
pired;** and his right to such satisfaction has been 
recognized even though, by failure to assert it in 
the suit for partition, he has waived his lien on the 
property.2° Under a statute requiring the payment 
‘into court of a decedent’s share where the sale takes 
place before a certain time after the granting of 
letters of administration has elapsed,*° it has been 
held that the surrogate must determine the hens 
of creditors upon the moneys deposited.*+ 

[§ 846] (8) Acquired Pendente Lite. A lien on 
the interest of one of the parties to the suit, ac- 
quired pendente lite, attaches to the proceeds aris- 
ing from the sale,*” and the lienor may assert his 
lien on the proceeds before they are distributed ;** 
and it has been held that the funds should not be 
paid either to the mortgagor or mortgagee until the 
mortgage has been satisfied.24 A statute providing 
that no judicial sale shall affect the len of a mort- 
gage of real estate®® has been held not to apply to a 
mortgage acquired pendente lite against an undi- 
vided interest,*?® but such mortgage will, in case of 
sale, be shifted to the mortgagor’s share of the pro- 


gagee to require the allotment to the mortgagor of 
the particular tract described by metes and bounds 
inures, where there are several mortgages, to each 
mortgagee in the order of the dates of the mort- 
gages,®> applies to the proceeds of sale as well as to 
partition in kind.*° 

[§ 847] ¢. Debts of Deceased Ancestor.*? A 
court of chancery may, on a partition sale of a de- 
cedent’s estate, direct payment, out of the proceeds, 
of the debts that are a charge on the estate.*t Un- 
der a statute allowing the partition of lands before 
settlement of the estate,*” provision should be made 
that on a sale for partition the proceeds shall be 
held until administration, and enough thereof paid 
over to the executor or administrator to satisfy 
proper claims against the estate.4? It has been held 
that the proceeds of a partition sale cannot be dis- 
tributed until determination of a pending applica- 
tion of the executor or administrator to sell the 
realty to pay debts of the estate.t* <A party to the 
partition proceedings, having a claim against the 
estate, has the right, if a sale is decreed and injury 
is likely to result to him, to be heard before any dis- 
tribution is made of the proceeds.*®° Under a stat- 


Ky.—Lancaster v. Wolff, 110 Ky. 
768, 62 SW 717, 23 KyL 233. 

Mass.—Moseley v. Moseley, 240 
Mass. 22, 132 NH 418. 

Mo.—Pococke v. Pococke, 2 Mo. A. 
118. 

N. Y.—Matter of Grand Cent. Bank, 
42 App. Div. 157, 58 NYS 1022; Hul- 
bert v. Hulbert, 86 Misc. 662, 149 NYS 
568 [aff 165 App. Div. 858, 151 NYS 
221 (mod on other grounds 216 N. Y. 
430, 111 NE 70, LRA1916D 661)]. 

[a] Mortgage.—Where real estate 
owned in common is sold to a mort- 
gagee of the interest of one of the 
parties, the entire debt should be de- 
ducted from the share of the mort- 
gagor, and not deducted generally 
from the price for which the property 
was sold. Rentz v. Eckert, 74 Conn. 
11, 49 A-203. 

{b] Second mortgage.—The fact 
that land owned in common, and sub- 
ject to a mortgage executed by all the 
owners and a second mortgage on the 
undivided interest of one of the own- 
ers, is ordered to be sold subject to 
the first mortgage, without mention- 
ing the second, is not an adjudication 
that the second mortgage is binding 
on all the parties, and hence does not 
prevent the court, in distributing the 
proceeds, from charging the second 
mortgage to the person executing it. 
ee v. Eckert, 74 Conn. 11, 49 A 

03. 

[ec] Tax lien.—Schissel v. Dickson, 
129 Ind. 139, 28 NE 540. 

[d] Lien of purchaser at prior 
execution sale.—(1) The right of the 
holder of a certificate of sale on exe- 
eution of an undivided interest in 
property, the subject of partition, to 
share in the proceeds of the partition 
sale to the extent of his bid, was not 
lost to him because ten years from 
the docketing of the judgment under 
which he claimed had passed before 
the partition sale, but he did not be- 
come vested with the entire proceeds. 
Hulbert v. Hulbert, 86 Misc. 662, 149 
NYS 568 [aff 165 App. Div. 858, 151 
NYS 221 (mod on other grounds 216 N 
N. Y. 430,111 NE 70, LRA1916D 661)]. 
(2) Where the holder of a sheriff's 
certificate of sale on execution of an 
undivided interest in land voluntarily 
appeared in a partition suit and made 
proof of his claim, the partition sale 
converted his right in the property to 
a right to share in the proceeds of the 
sale to the extent of his bid. Hulbert 
v. Hulbert, supra. 

[e] In Alabama, under the amend- 
ment of Code (1907) § 5232, by Acts 


é 


Sp. Sess. (1920) p 164, giving the 
court, in proceedings for partition or 
sale for division, power to apportion 
encumbrances and adjust the equities 
between claimants and encumbranc- 
ers, the lien of a recorded mortgage 
on an undivided interest in lands at- 
taches to the proceeds of the sale in 
proportion to the interest of the 
mortgagor in the land sold, the stat- 
ute being intended to change the pre- 
vious rule that under Code (1907) § 


5215, the lien of such mortgage was 


not displaced by the sale. Wood vy. 
Barnett, 208 Ala. 295, 94 S 338. 

{f] In Louisiana (1) where in 
partition by licitation, the property 
has been sold, the holder of a mort- 
gage, imposed thereon by an heir, 
may be brought into court by rule 
for release of the mortgage, and, if 
it appears that the mortgagor has no 
interest in the proceeds, the mortgage 
may be canceled without referring 
the mortgagee to the proceeds. Wil- 
liams’ Succ., 138 La. 383, 70 S 334. 
(2) In view of Act (1896) No. 86, 
amending Civ. Code art 1338, in par- 
tition by licitation of property in 
which the tutrix of a minor owns an 
estate in indivision, the minor’s 
mortgage against the share of the tu- 
trix may be canceled and referred to 
the. proceeds on the deposit in the 
registry of the court of the tutrix’s 
share thereof, and it is not necessary 
that the total price of the sale be de- 
posited. Schmidt v. Schmidt, 155 La. 
102, 98 S 854. 

{g] In Virginia, under Code ec 114, 
courts of equity have power, where 
there are liens, by judgment or other- 
wise, on the interest of any party, to 
apply the dividends of such party in 
the proceeds of sale to the discharge 
of such lien. Grove vy. Grove, 100 Va. 
556, 42 SE 312. 

26. Hogg v. Rose, 107 App. Div. 
618 mem, 94 NYS 914; Bishop v. Pet- 
tingill, 115 Wis. 162, 91 NW 118. 

[a] Mortgage invalid as to infant 
cotenant.—Where a mortgage by an 
executor on a homestead is invalid as 
to a minor heir owning a fourth in- 
terest therein, and the property is 
sold to the mortgagee in a regular 
partition suit, and a fourth of the 
excess over the mortgage indebted- 
ness and costs is paid to each heir, it 
is error, on an issue raised by the 
minor heir as to the distribution of 
the proceeds, to require the mortga- 
gee to make the share of the minor 
equal to one fourth the value of the 
land; but he can only be required to 
pay any deficiency in such sum re- 


maining after the other heirs have 
paid the share received by them to 
the minor, as _ the entire mortgage 
debt is a valid lien on a three-fourths 
interest in the land. Bishop v. Pet- 
tingill, 115 Wis. 162, 91 NW 118, 653. 

27. Pool v. Pool, 188 Ky. 341, 209 
SW 62, 182 Ky. 241, 206 SW 274. 

28. See cases infra this note. 

[a]. In Massachusetts a statute 
providing for the transfer of a lien 
on the share of a part owner to the 


part owner’s share of the proceeds 


does not extend the time of a lien of 
attachment. Moseley v. Moseley, 240 
Mass. 22, 132 NE 418; Whittemore v. 
Swain, 198 Mass. 37, 84 NE 307. 

{[b] In New York, under a statu- 
tory provision directing the payment 
of proceeds into court when there 
are unsatisfied liens on an interest of 
a party, a lien, which has not expired 
at the time of the sale, does not cease 
to exist at the time a lien on the 
property would have expired, but re- 
mains a lien on the proceeds. Matter 
of Grand Cent. Bank. 42 App. Div. 
157, 58 NYS 1022 [aff 27 Misc. 116, 57 
NYS 418]. 

29. Lancaster v. Wolff, 110 Ky. 
768, 62 SW 717, 23 KyL 233. 

s0. See statutory provisions. 

Ate fee into court see supra § 


31. Matter of Dusenbury, 34 Misc. 
666, 70 NYS 725. See Johnson v. 
Weir, 72 App. Div. 325, 76 NYS 76 
(recognizing rule). 

32. See infra § 948. 

33. Macgregor v. Malarkey, 96 Ill. 
A. 421. 


es Sears v. Hyer, 1 Paige (N. Y.) 
35. See statutory provisions. 
36. See infra § 948. 
37. Wright v. Vickers, 81 Pa. 122 


[aff 32 LegInt 188, 1 WklyNC 430]. 
See also infra § 948. 

38. See supra § 538. 
pra. $8 5335 581. 

39. Kennedy v. Boykin, 35 S. C. 61, 
14 SE 809, 28 AmSR 838. 

40. Ascertainment and allowance 
in decree see supra § 531. 

41. Labadie v. Hewitt, 85 Ill. 341. 

42. See supra § 138. 

43. Tanner v. Tanner, 199 Mo. A. 
145, 203 SW 239. 

44. Matter of Egan, 197 App. Div. 
139, 188 NYS 1 [rearg and motion for 
leave to app den 197 App. Div. 928 
mem, 188 NYS 919 mem]. 


See also su- 


45. Ellis v. Dumond, 259 Ill. 483, 
102 NE 801; Stevens v. Plummer, 195 
100 ay: aye: 
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ute providing for a sale, free of debts, of land of a 
decedent and the satisfaction of such debts out of 
the proceeds of sale,*® a creditor may enforce his 
lien against the proceeds of sale;** but obviously, if 
the sale did not divest the lien from the land, the 
creditor is not entitled to share the proceeds.*® A 
widow’s distributive share cannot be charged by the 
administrator with the payment of debts of the es- 
tate.*® 

[§ 848] 5. Priorities between Claims. Unless 
otherwise provided by statute,°® general rules,*? in 
so far as applicable, govern as to priorities between 
claims that may be entitled to satisfaction out of 
the proceeds of a partition sale.°* The equity of a 


feme covert to a settlement out of the proceeds of | 


sale of her interest in land sold in partition has been 
held paramount to claims of grantees®? or ered- 
itors®* of her husband. 

As between claims acquired pendente lite, priority 
depends on priority of acquisition.®® 

When determined. Under statutory provisions 
governing the manner of distribution of the proceeds 
of a sale in partition,®® it has been held that the 

46. See statutory provisions. 63. 


also supra § 688. 
47. McKinley v. Coe, 66 N. J. Ea. 


See 
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Milligan v. Poole, 35 Ind. 64; 
Green v. Hathaway, 36 N. J. 
Warfield v. Crane, 


[§§ 847-850 


final determination as to priority of liens is to be 
made on.an application for distribution of the pro- 
ceeds of the sale,®? and not in the final judgment in 
the partition action.°® 

[§ 849] 6. Agreements as to Distribution. A 
stipulation by the parties as to the distribution of 
the proceeds must be with the full knowledge and 
consent of the court,°® especially where the rights of 
infants are involved.®° Where the agreement does 
not protect the rights of all the parties, it will not 
be allowed by the court.°t An agreement between 
a party and a purchaser that the party should keep 
possession of the premises fer a price later to be 
agreed on is not a release by the party of his inter- 
est in the proceeds.°? 

[§ 850] 7. Mode of Distribution and Shares of 
Distributees—a. In General. The principle of par- 
tition is the same where sale is necessary as it is in 
actual partition,®*? and the proceeds .are to be ap- 
portioned among the persons entitled to share there- 
in,°* in proportion to their respective interests in 
the land,®® in accordance with the facts found and 


words of inheritance or succession, 
conveyed only an undivided half in- 


Kq. 471; é 
terest in a life estate instead of the 


4 Abb. Dec. (N. 


WOO tA~ L030: 

Mode of enforcement see infra § 
861 et seq. 
Bricker’s Est., 22 Pa. Super. 12. 
Swift v. Flynn, 145 Iowa 630, 
124 NW 626. 

50. See statutory provisions. 
also Judicial Sales § 98 


See 


51. See Liens §§ 39-41. 
52. See cases infra this note. 
{a] Funeral expenses.—A statute 


providing for the priority of funeral 
expenses as claims against a dece- 
dent’s estate (see Executors and Ad- 
ministrators § 924) has been ‘held not 
to give such claims a preference over 
a lien of a judgment creditor when 
not asserted before the sale in parti- 
tion. Wright v. Wright, 70 N. J. Eq. 
407, 62 A 487. aie 
' [b] Simultaneous judgments.— 
Where judgments have been acquired 
simultaneously, the lien of the one 
who first takes steps to protect his 
right is entitled to be satisfied in full 
before any part of the proceeds are 
paid to the owner of the other judg- 
ments. Hulbert v. Hulbert, 86 Misc. 
662, 149 NYS 568 [aff 165 App. Div. 
858, 151 NYS 221 (mod on_ other 
grounds 216 N. Y. 430, 111 NE 70, 
LRA1916D 661)]. 

53. James v. Gibbs, 1 Patt. & H. 
(Va.) 277. 

54. James v. Gibbs, supra. 

{a] In New Jersey, on proper ap- 
plication to the court before the pay- 
ment of a wife’s share in the proceeds 
of sale, her rights will be protected as 
against her husband, his creditors, 
and even against his assignee. Os- 
borne v. Edwards, 11. N. J. Eq. 73. 

55. Comer v. Dodson, 22 Oh. St. 
615. 
[a] Thus assignees pendente lite 
of specified amounts of a share in the 
proceeds take precedence over a judg- 
ment creditor who recovered his 
judgment pendente lite but after the 
making of the assignments. Comer 
v. Dodson, 22 Oh. St. 615. 

56. See statutory provisions. 

57. Hulbert v. Hulbert, 86 Misc. 
662, 149 NYS 568 [aff 165 App. Div. 
858, 151 NYS 221. (mod on_ other 
grounds 216 N. Y. 430, 111 NE 70, 
LRA1916D 661)]. 

58. Hulbert v. Hulbert, supra. 

59. Lyman v. Southern Coal Co., 
183 N. C. 581, 112 SH 242. 

60. Lyman v. Southern Coal Co., 
Lochner v. Maas, 6 NYS 

Silv. Sup. 109. 
Wiley v. Robert, 31 Mo. 212. 


185, 3 
62. 


Y.) 525, 4 Keyes*448.8 ° 
{a] Proceeds retain the character 


-of real estate for the purposes of suc- 


cession and distribution. Riley v. Ri- 
ley, 92 N. J. Eq. 465, 113 A 777; Con- 
nole v. Connole, 45 R. I. 1, 119 A 321. 

Mode of allotment in kind see su- 
pra § 568 et seq. 

64. See supra §§ 842-849. 

65. Del.—Warner v. Logue Realty 
Co., 11 Del. Ch. 474, 107 A 449. 

Ind.—Alleman v. Hawley, 117 Ind. 
532, 20 NE 441; Chisham v. May, 73 


ae 362; Milligan v. Poole, 35 Ind. 
Ky.—Reed v. Reed, 80 SW 520, 25 
Kyl 2324. 


La.—Liles v. Barnhart, 152 La. 419, 
93 S 490. 

Mo.—Turpin v. Turpin, 88 Mo. 3387. 

N. J.—Riley v. Riley, 92 N. J. Ha: 
465, 118 A 777; White v. Smith, 70 


N. J. Eq. 418, 62 A 560, 72, N. J. Eq. 


697, 65 A 1017; Bacon v. Fay, 63._N. 


J Mg 401, iy wA) 197: 
N. Y.—Warfield v. Crane, 4 Abb. 
Dec. 525, 4 Keyes 448; Fogarty v. 


Stange, 101 Misc. 89, 166 NYS 691. 

N. €.—Barber v. Barber, 195 N. C. 
711, 148 SE 469. 

pero App., 180 Pa. 256, 18 A 
621. : 
R. I.—Connole vy. Connole, 45 R. I. 
DERG ANG 3 One 

S. C.—Shoolbred v. Drayton, 2 S. 
C. Hq. 246. 

Utah.—Walker_ v. 
Utah 2838, 225 P 81. 

Va.—Lucy v. Kelly, 117 Va. 318, 84 
SE 661. 

W. Va.—Ragland Coal Co. v. Spen- 
cer, 91 W. Va. 631, 114 SE 153. 

{a] Rule applied.—(1) Three ten- 
ants in coparcenary instituted a par- 
tition suit against the fourth, without 
making the wives of any of them 
parties, and secured a decree of sale 
under which they became purchasers, 
it being deemed by all parties that 
the complete title passed. Afterward 
one of the original plaintiffs institut- 
ed partition against the other pur- 
chasers, and made the wife of the 
original defendant a party. The prop- 
erty was again sold, and the two suits 
consolidated. The original defendant 
could not claim a fourth of the pro- 
ceeds without deduction for his wife’s 
inchoate right of dower, on the theory 
that the maxim caveat emptor ap- 
plied to the first sale. Reed v. Reed, 
80 SW 520, 25 KyL 2324. (2) Where 
a decree of sale adjudged that a deed 
to a receiver in supplementary pro- 
ceedings, which deed contained no 


Singleton, 63 


fee, the land having been sold under 
the decree, a subsequent order modi- 
fying the decree, so as to declare that 
the receiver took an undivided half of 
the fee subject to the inchoate right 
of dower of the grantor’s widow, con- 
stituted in effect a reformation of the 
deed, so as to entitle the receiver to a 
share of the proceeds of sale propor- 
tioned to a fee interest instead of 
merely a life estate. Harris v. Hib- 
bard, (N. J. Ch.) 71 A 737. (8) Three 
executors, who were residuary dev- 
isees, sold the real estate for a di- 
vision, on credit, and divided the 
bonds taken equally among them- 
selves. One of the executors pledged 
the bond that fell to him to a private 
creditor. Subsequently, at the suit 
of an heir, the sale was set aside, and 
it was decreed that the estate should 
be divided into four shares instead of 
three. On a resale, the creditor to 
whom the pledge was made was en- 
titled to the one-fourth share that be- 
longed to the devisee who made the 


pledge. Shoolbred vy. Drayton, 2 S. 
C: Eq. 246. 
{[b] Adverse élaimant.—Under a 


statute providing for “the deciding of 
adverse claims or the setting off and 
allotting of shares subject to them 
(see supra §§° 117, 513) it has been 
held proper to hold a portion of the 
proceeds subject to an adverse claim. 
McKee v. Plummer, (Mo.) 274 SW 402. 

{c] Interests acquired under trust 
deed from a tenant in common would 
attach to the proceeds on sale of the 
land for partition. Barber v. Barber, 
195 N. C. 711, 143 SE 469. 

{[d] Lessee of a cotenant of min- 
eral estate is entitled to be paid the 
value of his lease out of the portion 
of the proceeds allotted to his lessor. 
oem v. Douglas, 104 W. Va. 286, 140 

fe] Rights of equitable owner of 
cotenant’s interest.—Where the fee 
owner of a one-half interest in realty, 
who was tenant by the curtesy of the 
other half, contracted to sell the fee 
to the whole, the vendee became the 
equitable owner of vendor’s interest, 
and as such was entitled to one half 
the difference between the public sale 
price and the price he had contracted 
to pay for it, with interest on the re- 
maining one half of the advance less 
taxes until there was commutation of 
curtesy, when the property was sold 
at auction on decree of the court, aft- 
er an upset bid higher than the con- 
tract price had been filed in the par- 
tition suit to obtain confirmation of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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shown on the record of the partition proceedings,*°® 
the amount of the sale determining the amount each 
party will receive,®* and not the value fixed by the 
appraisers or commissioners;®* and if the amount 
realized by the sale is less than the appraised value, 
the deficiency must be shared by the parties equal- 
It has been held that, where the deficiency 
is equal to the amount of judgment liens on the land, 
that amount should be added to the purchase price 


ly.®® 


before distribution.?° 


the sale. ‘Robinson v. Shepherd, 1387 
Va. 687, 120 SE 265. 
[f] Widow (1) is entitled to a 


part of the rents and profits arising 
out of the decedent's land after 
his death as a part of her dis- 
tributive share of the proceeds on 
partition and sale of the estate. Swift 
v. Flynn, 145 Iowa 630, 124 NW 626. 
(2) A widow electing to take home- 
stead rights is entitled to a percent- 
age of the proceeds representing the 
value of such rights. Mangrum v. 
Mangrum, 216 Ky. 154, 287 SW 5382. 
(3) Where the property partitioned 
has been valued, a share set off to the 
widow, and the rest sold for distribu- 
tion among the children, it has been 
decided that the widow is not entitled 
to participate in the amount realized 


over the valuation. Goulding v. 
Goulding, 29 S. C. Eq. 82. 
{g] Walue of interest.—(1) The 


value of an interest of each share 
owner in property is the value of his 
undivided interest, considered as a 
fraction of the whole property, and 
not the particular sum of money he 
would receive after deduction of any 
liens of other share owners against 
his share. Fogarty v. Stange, 101 
Mise. 89, 166 NYS. 691. (yy, The 
value of an unworked mining interest 
may be determined by the considera- 
tion paid therefor. Young v. Young, 


ook Mo. 218, 270 SW 653, 39 -ALR 
[h] In Louisiana in the partition 


of a succession, it is not proper, 
where a part of the heirs have pur- 
ehased property, to form lots of the 
notes of the ‘heirs, who were pur- 
chasers, with the cash, thus compel- 
ling the heirs who had not purchased 
to receive a part in the notes of their 
coheirs. In such case the obligations 
of the ‘heirs purchasing at the sale 
should be assigned to them. Aguil- 
lands Succ. 13) lua. Ann. 97. 

66. Fulton v. Miller, 192 Pa. 60, 
43 A 409. 

fa] Rule applied.—Plaintiffs hav- 
ing alleged that they are each entitled 
to a one-eighth interest in the land, 
and that defendant is entitled to four 
eighths, and this, being admitted by 
defendant and found by the court, 
cannot, on rule for distribution of 
the proceeds of the property, have al- 
lowed to them a greater proportion 
of the proceeds by reason of an equity 
arising from the fact that the person 
through whom they claim contributed 
more than defendant to the erection 
of houses on the land. Fulton v. Mil- 
ler. 192 Pa. 60, 43 A 409. 

67. Turpin v. Turpin, 88 Mo. 337; 
Warfield v. Crane, 4 Abb. Dec. (N. Y.) 
525, 4 Keyes 448; Walker v. Single- 
ton, 63 Utah 2838, 228 P 81; Ragland 
Coal Co. v. Spencer, 91 W. Va. 631, 
114 SE 153. : 

[a] Rule applied.—When a sale of 
land was decreed, subject to contin- 
gent right of dower of the wife of one 
of the partitioners, who owned in her 
own right a present estate or interest 
in one of the moieties of the land, she 
was. entitled to participate in the 
proceeds of the sale on the basis of 
the actual value of the land when 
sold, and not on the price at which the 
Jand might be sold subject to her 
contingent right of dower, to be de- 
termined by proof before distribution 
of the proceeds. Ragland Coal Co. 
v. Spencer, 91 W. Va. 631, 114 SE 158. 

[b] Decree ordering payment of a 


é 


¢ 
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eral. 


specific sum regardless of the amount 
realized by the sale has been held er- 
ror. Walker v. Singleton, 63 Utah 
288, 228 P 81. 

68. Turpin v. Turpin, 88 Mo. 337. 

69. Liles v. Barnhart, 152 La. 419, 
93 S 490; Lucy v. Kelly, 117. Va. 318, 
84 SE 661. 

[a] Illustration.—In a suit to par- 
tition land between plaintiffs and B, 
who had given another defendant a 
lease of the entire property, the les- 
see, in case the amount payable to it 
out of the proceeds of the sale is less 
than the total appraised value of its 
rights in the property, is not entitled 
to be paid the balance out of B’s 
share, as the amount those rights 
bring at the sale represent their value 
more correctly than the amount fixed 
by the appraisers, Liles v. Barnhart, 
152 aa, 419,93 S /490. 

70. Warner v. Logue Realty Co., 11 
Del. Ch. 474, 107 A 449. 


71. See statutory provisions. 
72. See cases infra this note. 
[a] In Alabama (1) the life tenant 


is entitled to the use of the proceeds 
on the execution of a proper bond for 
the return of the money at the ter- 
mination of the life estate. Chapman 
v. York, 212 Ala. 540, 103 S 567; Kel- 
ly v. Deegan, 111 Ala. 152, 20 S 378. 
(2) The value of the life estate can 
be allowed only with the consent of 
the other parties in interest. Chap- 
man v. York, supra. 

[b] In North Carolina he may be 
allowed the interest on the value of 
his share payable annually. Martin v. 
People’s Bank, 115 Fed. 226 (St. 
[1887] c¢ 214 § 8). 

73. Russell v. Russell, 48 Ind. 456. 

[a] In North Carolina (1) a life 
tenant may be paid the value of his 
life estate. Gillespie v. Allison, 117 
NG Ge Dies eee ie toss UM aArtine ve 
People’s Bank, 115 Fed. 226 (St. 
[1887] ¢ 214.§ 3). (2) A court has 
no power, under Act (1887) ¢ 214, 
providing that remaindermen may 
have partition while a life estate is 
outstanding by allowing the value of 
the life estate to be estimated on the 
probable duration of the holder’s life, 
to permit a widow, whose life estate 
is contingent on her not remarrying, 
to be paid, against the will of a re- 
mainderman, the present value of 
such estate on giving bonds to re- 
fund, in the event of her remarriage, 
the amount she would not be entitled 
to because of her remarriage. Gilles- 
pie v. Allison, supra. 

[b] In Tennessee where there is a 
sale of lands on partition life estates 
may be valued and the value paid 
over to the life tenants under the di- 
rect provision of Shannon Code § 
5056. Rutherford v. Rutherford, 116 
Tenn. 3838, 92 SW 1112, 115 AmSR 799. 

{[c] Where he is also owner of a 
qualified fee, a life tenant is entitled 
to the value of his life estate, and 
the residue should be protected for 
his children. Coquillard v. Coquil- 
lard, 62 Ind. A. 426, 113 NE 474 (in 
such case a-child born alive includes 
a child en ventre sa mére afterward 
born alive). 

74. Martin v. People’s Bank, 115 
Fed. 226 (North Carolina). See cases 
infra this note. 

[a] Consent of receiver.—(1) In 
New York under a statute permitting 
a life tenant to elect to receive a 
gross sum in satisfaction of his in- 
terest, in lieu of having the proceeds 
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[§ 851] b. Rights of Life Tenants—(1) In Gen- 
Depending on the construction, operation, and 
effect of the particular statute defining and protect- 
ing life tenants, with respect to the disposition of 
the proceeds of a partition sale,"* a life tenant may 
or must, as the case may.be, be allowed the use of 
his proper share of the proceeds for life,’? or the 
value of his life estate,7® or either, at his election,** 
or his share of the proceeds may be invested for his 
benefit and the income paid to him.‘® 


In the ab- 


invested for his benefit (Civ. Pract. 
Act § 1051) a receiver of the life ten- 
ant may file the necessary consent to 
take a sum in gross. Wood v. Powell, 
8 App. Div. 318; 38 NYS 196. (2) /The 
belief of the receiver that the life 
tenant would file the necessary con- 
sent may excuse the failure of the re- 
ceiver to file his consent within the 
proper time. Wood v. Powell, supra. 
(3) “A remainderman whose rights 
are subject to such right of the life 
tenant cannot object to an order al- 
lowing the receiver to elect. Wood 
v. Powell, supra. 

75. Tofson v. Bryan, 130 Md. 338, 
100 A 366; Buckis v. Townsend, 100 
N. J. Eq. 374, 136 A 4382; Platt v. Platt, 
93 N. Jie Hg. 395,116 .A 326;) Noble w: 
Cromwell, 26 Barb. (N. Y.) 475, 6 
AbbPr 59 [aff 3 Abb. Dec. 382]; Con- 
nole v. Connole, 45 R. I. 1, 119 A 321. 
See generally supra § 841. 

[a] Rule applied.—Where there 
had previously been assigned as dow- 
er one third of the income from the 
unimproved real estate, and in ad- 
dition a life estate in the improved 
real estate had been given, the pro- 
ceeds of the sale of the land for par- 
tition should be distributed by invest- 
ing one third of the sale price of the 
unimproved estate and paying the in- 
come to the widow for life and dis- 
tributing the remaining two thirds: 
among the heirs, and by investing the 
entire proceeds of the improved real 
estate for the widow for her life, and 
after her death distributing the 
amount among the heirs. Connole v. 
Connole, 45 UR. 11 119 “Ansan: 

{[b] Survivorship as between hus- 
band and wife.—(1) Where a husband 
and wife are seized of an undivided 
one half of a tract of land and anoth- 
er husband and wife are seized of the 
other undivided one half thereof, ei- 
ther wife may sue her husband and 
the other husband and wife for a par- 
tition of the shares held in common, 
and in case the property is incapable 
of actual partition a sale will be de- 
creed and the proceeds paid into court 
and divided into two shares and each 
share will be invested for the benefit 
of the husband and wife entitled 
thereto during their joint lives, and 
upon the death of one of them the 
principal of such share will be paid to 
the survivor. Platt v. Platt, 93 N. J. 
Hq. 395, 116 A 326. (2) Where a tes- 
tator has devised one share of his 
property to N in trust for his wife 
during her life, and to her heirs, for- 
ever, Subject to a life estate in N, 
should he survive his wife, the prop- 
er decree on a partition sale is that 
the funds be brought into court and 
invested, the profits going to. the 
wife for life, to the husband if he 
survives her, and to her heirs after- 
ward. Noble v. Cromwell, 26 Barb. 
(CN. Y.) 475, 6 AbbPr 59 [aff 3 Abb. 
Dec. 382]. 

{c] Agreement as to time of pay- 

ment.—The life tenant and remain- 
dermen may enter into an agreement 
for immediate payment, either to the 
life tenant or to the remaindermen, 
or the life tenant may agree to ac- 
cept such share as she is entitled to ° 
as such life tenant. Tolson v. Bryan, 
130 Md. 338, 100 A 366. 
_ {d] Duties of officer making such 
investment are governed by the equi- 
table rule of due care and prudence. 
Waydell v. Hutchinson, 146 App. Div. 
448, 1381 NYS 815. 


084 [47 C.J.] 
sence of a statute otherwise providing,’® a life ten- 
ant in common is not entitled to have the present 
value of his life estate paid him, but only the income 
annually. 

Determination of value of life estate. Where the 
statute does not provide a method for ascertaining 
the value of the life estate, it is generally proper to 
compute its value by the use of standard mortality 
tables,’® or by the age and state of health of the life 
tenant at the time of the sale,7® the basis of the 
value being the earning power of the proceeds, and 
not the rental value of the land.*° 

Advances made by life tenants in order to secure 
the advantage of a sale should be repaid them out 
of the proceeds of the sale.*+ 

[§ 852] (2) Protection of Contingent Interests. 
Since a decree of sale in partition is binding on per- 
sons having contingent interests only when such in- 
terests are protected,*? the court, in cases of sale in 
partition by hfe tenants, must provide for the safe- 
guarding of the rights of, contingent. remaindermen 
in the proceeds of the salé.s? 

[§ 853] c. Adjustment of Equities—(1) In Gen- 
eral. The power to adjust the equities of all the 
parties to a partition proceeding** includes the ex- 
ercise of this power in the ascertainment and dis-+« 
tribution of the shares of the proceeds of a sale for 
partition.*® 


76. See supra text and notes 738, 74. ; vested by 
77. Hx p. Winstead, 92 N. C. 708. come to life tenant during 
78. Marshall v. Marshall, 252 Ill.| at her death to petition for directions 


568, 96 NE 907 [rev 160 Ill. A. 231]; 


PARTITION 


a trustee to pay the in- 


as to distribution. 
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When a cotenant’s interest is encumbered, the 
court may decree to the owner of the unencumbered 
interest an amount out of the proceeds equal to the 
debts on the encumbered share and then divide the 
residue equally,’* and such allowance may be made 
out of the cash payment when only part of the pur- 
chase money has been paid in cash.** Where a ten- 
ant in common has mortgaged his undivided interest 
in the land, his cotenant has an equity to have the 
proceeds of the sale of such interest applied to the 
payment of the mortgage.*® 

Deficiency on purchase by cotenant. In a pro- 
ceeding for distribution of the proceeds, the liabil- 
ity of a cotenant, for failure to complete his pur- 
chase of the land at the partition sale on pain of 
forfeiture, may be determined and charged against 
his share on a resale,®*® even though the question is 
not raised by the pleadings,®® and tke cotenant so 
charged is entitled to have the percentage which he 
has paid applied in the reduction of the deficiency.?* 

[§ 854] (2) Advances to Heirs: Advancements 
to heirs may be considered in making a distribution 
to them of the proceeds of a sale for partition of a 
decedent’s estate,°? but interest on such advances 
should not be charged.°® 
“s[¢ 855] (8) Advances for Improvements.°+ 
Where the partition is by sale for division,?® a co- 


mon owned the land over which a 
railroad company ran its right of way, 
without having acquired the interest 
of two of the tenants, on sale for par- 
tition, the land not encumbered by the 
right of way should be sold and the 


life, and 


Betz v. Farling, 


Coquillard v. Coquillard, 62 Ind. A. | 274 Ill. 107, 113 NE 40. 
426, 1138 NE 474. 84. See supra §§ 478, 479. 

79, Gambril v. Gambril, 3 Md. Ch. 85. Ky.—Greer v. Edgerly, 18 SW 
259. Doky eel Sucyalineoi 

80. Marshall v. Marshall, 252 Ill. Mo.—Coffman y. Gates, 110 Mo. A. 


568, 96 NE 907 [rev 160 Ill. A. 231]. 


81. Rutherford v. Rutherford, 116 
Tenn. 383, 92 SW 1112, 115 AmSR 

o. 

[a] Rule applied.—Where land 


was sold for nine thousand dollars 
and in order to obtain surrender of 
possession by tenants the life ten- 
ants were compelled to make an al- 
lowance of one hundred and eighty 
dollars on the total rents and to pay 
five hundred dollars in cash, and it 
appeared that the sale was a very 
advantageous one and could not have 
been made if the tenants had refused 
to surrender their lease, the life ten- 
ants were entitled to an allowance 
for their outlay out of the aggregate 


fund. Rutherford v. Rutherford, 116 
Tenn, 383, 92 SW 1112, 115 AmSR 
TOO: 

82. See supra §§ 416, 417, 434, 
541; and infra § 931. 

Sora Vicliss Von Dalles: Sse sliley S0m 
149 NE 279; Baker v. Baker, 284 Ill. 


537, 120 NE 525. 

fa] Illustrations.—(1) Where com- 
plainant in a partition suit has a 
vested interest in fee in an undivided 
one third, and there is a life estate, 
with contingent remainder in anoth- 
er undivided portion of the land in- 
volved, it is proper for the court, if, 
because the premises cannot be di- 
vided without manifest prejudice, 
sale and division of the proceeds is or- 
dered, to appoint a trustee to receive 
the proceeds of the sale of the por- 
tion in which the life estate and con- 
tingent interests existed, to invest the 
proceeds, and to pay the income to 
the life tenant, and at her death to 
bring the fund into court for distribu- 
tion. Wells v. Dalies, 318 Ill. 301, 
149 NE 279. (2) Where one half of 
an estate was vested, and the other 
half subject to a. life estate with a 
contingent remainder, the premises 
were ordered sold in partition, one 
half the proceeds to be paid to the 
vested owners, and the other half in- 


475, 85 SW 657. 
N. J.—Cook vy. Cook, 83 N. J. Ea. 
oe 90 A 1045. 


. Y.—Warfield v. Crane, 4 Abb. 
Dec. 525, 4 Keyes 448. 
W. Va.—Helmick y. Kraft, 84 W. 


Va. 15999 Sik 32). 

[a] Equities in specific parcels of 
land.—W here the equities of the case 
give some of the parties an interest 
in specific parcels, they are entitled 
to have the actual value of such par- 
cels ascertained; and a judgment di- 
recting that the value of the parcels 
assigned on account of such equities 
shall be estimated at the same rate 
as the other parcels bring on a sale 
is error, unless it appears by the rec- 
ord that it did not work injustice. 
Warfield v. Crane, 4 Abb. Dec. (N. Y.) 
525, 4 Keyes 448. 

[b] Equity for value of crops.— 
Where, in the partition of a farm in 
possession of a tenant in common 
with the consent of the cotenants, an 
order directing the reference master 
to report the value of the tenant’s 
special interest, by reason of his own- 
ership of growing crops, was entered 
by the solicitor of complainant with 
consent of the tenant’s attorneys, 
the parties understood that the crops 
should not be reserved from the sale, 
so that the tenant was entitled to an 
equity in the proceeds for the value 
of the crops. Cook v. Cook, 83 N. J. 
Eq. 549, 90 A 1045. 

[ec] Equity from implied trust.— 
oe v. Eidgerly, 18 Siw 53d, 13 Kyl 


{[d] Reimbursement for defending 
ejectment.—A trustee who has an in- 
terest in the property sold may be 
reimbursed for the expenses in de- 
fending an ejectment suit, but only 
out of the proceeds, and he cannot 
look to the cestui que trust individu- 
ally. Coffman v. Gates, 110 Mo. A. 
475, 85 SW 657. 

[e] Equity with respect to right 
of way.—Where six tenants in com- 


proceeds divided, and the two tenants 
whose interest was not acquired by 
the railroad left to obtain such relief 
as they might against at. Foley v. 
Brock, 173 Ala. 336, 56 S 207. 

86. Helmick v. Kraft, 84 W. Va. 
159.99 Sy 325. 

87. Helmick v. Kraft, supra. 

88. Matter of Howe, 1 Paige (N. 
We) 1255 19 Am 305: 

SOR IWaiss eve El SIGNS i. ree 210A 
585; Bailey v. Dalrymple, 47 N. J. Eq. 
81, 19 A 840. But see Michener v. 
Lloyd, 16 N. J. Eq. 38 (holding that 
the deficiency must be recovered in an 
action by the commissioners, and can- 
not constitute a legal set-off against 
the claim of the defaulting cotenant 
for his share of the proceeds). 

[a] In Maryland where land of a 
decedent is sold to one of the heirs 
under Acts (1820) c 191, a bond be- 
ing taken in the name of the state 
for the purchase money, and the land 
is subsequently sold under a judg- 
ment against the purchaser on the 
bond, another heir may sue in equity 
to enforce the lien for his share of the 
proceeds, instead of suing on the 
bond. Ridgely v. Iglehart, 6 Gill & J. 
49, 25 AmD 322. 

[b] In Pennsylvania the orphans’ 
court cannot determine a claim on 
behalf of coheirs against another 
heir, arising out of the latter’s fail- 
ure to comply with his bid for realty 
descended from the decedent and ex- 
posed by order of the court to sale in 
partition proceedings. Matter of 
Landis, 2 Phila. 217. 

90. Vass v. ENUUEGENS die Ehe) ae A 
585; Bailey v. Dalrymple, 47 N. J. Eq 
81, 19 A 840. 

91. Bailey v. Dalryinple, supra 
Harris’ App., 6 Pa. Cas. 530, 190 
A 135; Evans v. Evans, 1 Heisk, 
(Tenn.) 577. 

93. Platt v. Platt, 42 Hun 592, 4 
NYSt 501 [mod on other grounds 105 
N. Y. 488, 12 NE 22] 

94. Allowance in decree see supra 
§§ 497-511, 

95. Where partition is in kind sce 
supra § 505 et seq. 


id 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tenant who has made improvements in good faith 
at his own expense is entitled in equity to receive 
out of the proceeds of sale the value of the improve- 
ments in addition to the value of his share or 1n- 
terest in the lands,®® the value of the improvements 
being the increase over the value of the land, and not 
the cost of the improvements,®* although it has been 
held that the eost may form the basis of valuation 
in the absence of other means of determination,®S 
and this value will be set off against his lability 
The rule does not apply 
to one who has no interest in the property,’ nor to 
one having merely an inchoate right of dower.’ 
the improvements are made by the joint owners, they 
share the proceeds according to their respective in- 
terests.* Improvements may be sold as a part of the 
realty and the proceeds distributed according to the 


for rents and profits.°® 


rights of the parties.* 


While improvements, made by a husband on the 


96. Ala.—Porter v. Henderson, 203 
Ala. 312, 82 S 668; McDaniel v. Louis- 
Wille; “éte; RR. Cos) 155. “Ala, 1553} “46 
S 981; Ferris v. Montgomery Land, 
ete., Co., 94 Ala. 557, 10 S 607, 338 
AmSR 146. 

Del.—Warner v. Logue Realty Co., 
1 pel Ch 1474 107 A. 449. 

Ga.—Helmken v. Meyer, 138 Ga. 
457, 75 SE 586, 45 LRANS 738. 

Hawaii.—Nahaolelua v. Kaaahu, 10 
Hawaii 662. 

Ill.—Bayley v. Nichols, 263 Ill. 116, 
104 NE 1054; Manternach v. Studt, 
240 Ill. 464, 88 NE 1000, 130 AmSR 
Cooter v. Dearborn, 115 Ill. 509, 
4 NE 388; Dean v. O’Meara, 47 Ill. 
120; Louvalle v. Menard, 6 IIl.. 39, 
41 AmD 161; Bartholomew v. Bartho- 
lomew, 208 Ill. A. 510; Hury v. Mer- 
rill, 42 Ill. A. 1938; Beam v. Scroggin, 
Aa PUTS Ae SOL. 

Ind.—Alleman v. Hawley, 117 Ind. 
532, 20 NE 441; Jackson v. Wilson, 


(A.D 158. NE 922. See Porter v. 
Mooney, 64 Ind. A. 479, 116 NE 60 


(recognizing rule). Compare Elrod 
v. Keller, 89 Ind. 382 (restricting the 
rule to cases of improvements made 
on belief of sole ownership of land). 


Iowa.—Berry v. Donald, 168 Iowa 
744, 150 NW 1048; Killmer v. Wuch- 
ner, 79 Towa, 722, 45 NW- 299, 18 


AmSR 392, 8 LRA 289. 
Kan.—Sarbach v. Newell, 28 Kan. 
642,30 Kan, 102,12 P30: 
Ky.—Ratterman v. Apperson, 141 
Ky. 821, 133 SW 1005 [reh den 145 
Ky. 117, 140 SW 51). 
Mass.—Moseley  v. 
Mass. 22, 132 NE 418. 
Mich.—Fenton v. Miller, 116 Mich. 
45, 74 NW 384, 72 AmMSR 502. 
Minn.—Kirsch vy. Scandia American 
Bank, 160 Minn. 269, 199 NW 881; 
Hunt v. Meeker County Abstract, etc., 
Co., 185 Minn. 134, 160 NW 496. 
Mo.—Burford v. Aldridge, 165 Mo. 
419, 63 SW 109, 65 SW 720. 
Nebr.—Carson v. Broady, 56 Nebr. 
648, 77 NW 80, 71 AmSR 691. 
N. H.—Warner y. Eaton, 78 N. H. 
5615, 1.02 Av 535. 
N. J.—Woolston y. Pullen, 88 N. J. 
Eq. 35, 102 A 461; White v. Smith, 
GOMIN esl. Aalehs Gai ATS 60. 2) INO. 
Eq. 697, 65 A 1017; Shipman v. Ship- 
man, 65 N. J. Eq. 556, 56 A 694; Hall 
v. Piddock, 21 N. J. Eq. 311; Kessler 
Mages oF Nite dane Mise, S119 128) At 
_N. Y.—Ford v. Knapp, 102 N. Y. 
135, 6 NE 283, 55 AmR 782; Barker 
v. Barker, 172 App. Div. 244, 158 NYS 
413; Yung v. Blake, 156 App. Div. 
211, 141 NYS 300; Clapp v. Nichols, 
31 App. Div. 531, 52 NYS 128, 32 App. 
Div. 628, 53 NYS 1101; Eakin v. 
Knabe, 31 Misc. 221, 64 NYS 103. 
N. C.—Fisher v. Toxaway Co., 171 
N. C. 547, 88 SE 887. 
Oh.—Wachenheimer v. Standart, 
ae ead Cinw Ce. 693275 On. Cir) Dee; 


Moseley, 240 
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property of his wife are generally presumed to be a 
gift for which he is not entitled to compensation,’ 
it has been held that, in the partition between a hus- 
band and heirs of his wife of property owned jointly 
by the husband and wife, the proceeds will be 
charged with the costs of improvements contracted 
for by the husband.® 
husband and wife, she will not be reimbursed for 
payments made out of a common fund for the up- 
keep of the common property.‘ 

[§ 856] (4) Advances for Taxes.® 
have paid taxes on the property sold may be allowed 
the amount of such expenditures® together with in- 
terest thereon?® out of the gross proceeds of the 
sale; but it has been held that one cannot be reim- 
bursed when his petition for reimbursement was 
made after the order for distribution of the pro- 


But on partition between a 


Parties who 


eeeds!! or where no lien exists in his favor for the 


v. Connelly, 248 
Jevons v. Kline, 


Pa.—W eiskircher 
Baw Sal we As LUGS. 
9 Kulp 305. 

R. I.—Moore v. Thorp, 16 R. I. 655, 
19 A 321, 7 LRA 731. 

Tenn.—Broyles _ v. Waddell, 11 
Heisk. 32. 

Tex.—Whitmire v. Powell, 103 Tex. 
232, 125 SW 889; Holloway v. Hall, 
(Clive A) 1bdnSIW 2895. 

W. Va.—Ward v. Ward, 40 W. Va. 
611, 21 SE 746, 52 AmSR 911, 29 LRA 
449: Dodson v. Hays, 29 W. Va. 577, 
2 SE 415. ; 

Eng.—In re Jones, [1893] 2 Ch. 461, 
3 Reports 498; Watson v. Gass, 51 L. 
J. Ch. 480. See Swan v. Swan, 8 Price 
518, 146 Reprint 1281; Kenrick v. 
Mountsteven, 48 Wkly. Rep. 141 (af- 
firming the right to compensation). 

Ont.—Mastron vy. Cotton, 58 Ont. 
Ep  25de Helo 26) st sDomink 76. 

[a] Reason for rule.—To allow 
the cotenants to share in the pro- 
ceeds according to their interests, re- 
gardless of the enhanced value of 
the land, would be. inequitable and 
unjust, depriving the improving co- 
tenant of his rights, and giving to the 
other cotenants something for noth- 
ing. Ferris v. Montgomery Land, 
OtG 7 CO, 94 Ee Alan D5 15.0 Se GUTS 
AmSR 146. 


[b] Lawful interest should be in- 
cluded. White v. Smith, 70 N. J. Eq. 
418, 62 A 560. 


[c] Lien at time of sale.—The 
right to receive anything out cf the 
proceeds for improvements made de- 
pends on the existence of a lien at 
the time of the sale, and where such 


lien has expired by limitations the 
coowner has no right to reimburse- 
ment. Devlin’s HBst., 4 Pa. Dist. 751. 


[d] Conveyance by cotenant of 
his interest does not affect the rule. 
Warner v. Logue Realty Co., 11 Del. 
Ch. 474, 107 A 449. 

[e] Death of cotenant whose heirs 
have conveyed to the receivers of a 
corporation does not prevent the oth- 
er cotenant from obtaining an allow- 
ance of a proportionate share of the 
expense of the improvements, espe- 
cially where the increase in value is 
greater than the cost. Warner ov. 
Logue Realty Co., 11 Del. Ch. 474, 
107 A 449. 

{f] Effect of depreciation.—W here 
a tenant in common had so improved 
the land as to add to its value a cer- 
tain sum, but. at a sale of the land, 
in a suit for partition thereof, a sum 
less than the aggregate of the orig- 
inal value and the added value was 
realized, the depreciation should be 
charged proportionately to both the 
original and the added value, and 
such tenant credited with the frac- 
tion of the sum found to be the en- 
hanced value of the land which such 
tenant’s interest bore to the entire 
interest in the land. Bartholomew vy. 
Bartholomew, 203 Ill. A. 510. 

fg] In Louisiana the improve- 


amount of the taxes at the time of the sale.?? 


ments are to be valued separately 
either before or immediately after the 
sale. Faure v. Faure, 117 La. 204, 41 
S 494; Walker v. Barrow, 43 La. Ann. 
863, 9 S 479. 

{h] In South Carolina (1) the rule 
of the text is applied to cases in 
which the tenant making the im- 
provements does so believing he has 
exclusive ownership of the proverty. 
McGee v. Hall, 28 S. C. 562, 6 SE 566; 
Sutton v. Sutton, 26 S. C. 33, 1 SE 19; 
Johnson v. Pelot, 24 S. C. 255, 58 AmR 
2585, Buck v..Martin;: 21S: (C. 590353 
AmR 702; Annely v. De Saussure, 17 
S. C..389; Seaife v. Ehompson, 15) S; 
C. 337; Williman v. Holmes, 25 S. C, 
Eq. 475. (2) When such improve-~ 
ments are made after an action is 
brought against the parties in pos- 
session, denying their title, they have 
no right to the value of the improve- 
ments. Johnson vy. Harrelson, 18 S. 
C. 604. 

97. Helmken v. Meyer, 138 Ga. 457, 
75 SE 586, 45 LRANS 738; Cooter v. 
Dearborn, 115 Til. 509, 4 NE 388; 
Buck v. Martin, 21 S. C. 590, 53 AmR 
702; Scaife v. Thompson, 15 S. C. 337; 
Moore v. Williamson, 31 S. C. Eq. 328, 
73 AmD 93; Ward v. Ward, 40 W. Va. 
ae 21 SE 746, 52 AmSR 911, 29 LRA 

98. LOOM TNE 
A. 193. 

99. Sutton v. Sutton, 26 S. C. 38, 
1 SE 19. 


Le Heath v. Bostock, 5 L. J. Exch. 


2. Maciejewska v. Jarzombek, 148 
Rees 161 [app 243 TIll.. 136, 90 NE 

8. Truth Lodge No. 213 A. FB. & 
A. M. v. Barton, 119 Iowa 230, 983 NW 
106, 97 AmSR 3803. 

4. Storthz v. Sanger, 108 Ark. 154, 
156 SW 1020. 

[a]. Yhus, where the owner of an 
undivided two-fifths interest in prop- 
erty did not elect to pay the value of 
a building erected by a lessee on the 
lessee’s failure to exercise an option 
to purchase the land, but merely in- 
sisted upon his ownership of the 
building, and an assignee of the lease 
acquired the remaining three-fifths 
interest in the land and brought par- 
tition, the building may be sold asa 
part of the realty and the value of 
the building distributed according to 
the rights of the parties. Storthz v. 
Sanger, 108 Ark. 154, 156 SW 1020. 

5. See Husband and Wife § 539. 


Severy v. McDougall, 


6. Broyles v. McGraw, ; : 
141 SE 433. SUN 
7. Horbelt v. Horbelt, (N. J. Ch.) 


MOOR Ano eine 
a Allowance in decree see supra § 


9, White v. Smith, 70 N. J. Ea. 
aye 62 A 560, 72 N. J. Eq. 697, 65 A 

10. White v. Smith, supra. 

11. Ex p. Lewis, 42 N. C. 4. 

12. Devlin’s Hst., 4 Pa. Dist. 751; 
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[§ 857] (5) Advances on Purchase Price.1* 
joint purchaser who has paid more than his share 
of the purchase price for the property held in com- 
mon is entitled to be repaid the excess out of pro- 
ceeds of the salet* before a division is made.?® 

[§ 858] 8. Duty of Purchaser To Apply. As in 
the case of similar sales,!® the purchaser is under no 
obligation to see that the purchase money is prop- 
but where deferred payments 
are allowed by statutet® it has been held that a pur- 
chaser giving securities for the deferred payment is 
charged with notice that such securities are trust 


erly distributed ;17 


funds and is bound to see that the 
is properly applied.?® 


eral. 


other than the person entitled to 


and the same rule applies to successors in office who 


complete the sale commenced by 
sors.”? 


sale.?® 
infant remains a lien on the land 


to be paid during his minority unless his guardian 
shall execute a bond,?® an unauthorized payment 


by the purchaser will not subject a 


_ 13. Ascertainment and allowance 
im decree see supra § 481 


14. Warfield v. Banks, 11 Gill & J. 
(Md.) 98. 
fa] Exhaustion of his legal reme- 


dies need not- be shown. Warfield v. 
Banks, 11 Gill & J. (Md.) 98. 


15. Warfield v. Banks, supra. 
16. See Judicial Sales § 98. 
17. Murdock v. Loeser, 87 SW 808, 


27 KyL 1057; Pendleton v. Williams, 
AT INeiCe) 248,590 (SE 50037) Goud ys x: 
Shank, 8 Oh. 415; Blagge v. Shaw, 
(Tex. Civ. A.) 41 SW 756. 

18. See statutory provisions. 

19. Preston v. Compton, 30 Oh. St. 
299; Welsh v. Freeman, 21 Oh. St. 
402; Bradt v. Skillen, 2 Oh. Dec. 
(Reprint) 727, 5 WestLMonth 72. 

20. Johnson v. Merritt, 125 Va. 
162, 99 SE 785. 


21. See Judicial Sales § 102. 
ooo ih-—Melain Ve, eo: .1 60 » LU: 
205. 


Ind.—Coggeshall v. State, 112 Ind. 
561, 14 NE 555. 

Mo.—State v. Frazier, 89 Mo. 592, 
1 SW 739; State v. Jones, 26 Mo. A. 
190. 

WN. J: Hall ve, Bigesins, 15-N. JL. 
58. 

N. Y.—Cook v. Lee, 6 Paige 158. 

[a] Joint liability of two or more 
commissioners.—Where the statute 
authorizes the appointment of sev- 
eral commissioners to make the sale, 
the commissioners are jointly liable 
in an action at law. Hall v. Higgins, 
A DoNGs Ulu, 0S. 

[b] Payment to general guardian. 
— Where the guardian ad litem is the 
proper party to receive the share of 
an infant, the commissioners are lia- 
ble for the payment of such share to 
the general guardian who wasted the 
funds. Cook v. Lee, 6 Paige (N. Y.) 
158. 

[ec] Statutory provisions become 
part of bond.—Rev. St. (1881) § 1204, 
providing that moneys arising from 
a sale, after payment of just costs 
and expenses, shall be paid by the 
commissioner to the persons entitled 
thereto according to their respective 


If the purchase price of land 
sold in partition has been paid to the proper person 
‘directed to collect it, the loss of such money falls on 

the parties to receive it, and not on the purchasers.”° 

{§ 859] 9. Liability of Selling Officer—a. In Gen- 

As in the case of similar sales,?! the officer or 

officers making sale and his or their sureties are 

liable for the payment of the proceeds to some one 


Liability extends only to the proceeds of the 
partition sale,** and not to any profits the purchasers 
may have made by resale before ratification of the 
Where under the statute the share of an 


PARTITION 
A 


land.?8 


purchase money 
for.ps 


recelve them;”? 
Parties. 
their predeces- 


Complaint. 
sold and is not 


commissioner or 


shares under the direction of the 
court, enters into and forms a part 
of the bond executed by such com- 
missioner, conditioned that he will 
faithfully discharge the duties of his 
trust, according to law, as fully as 
if they had been written therein. 
Coggeshall v. State, 112 Ind. 561, 14 
NE 555. 

{d] Irregularity no defense.— 
Where an order of sale directs the 
sheriff to make distribution of the 
funds without previous report to the 
court, the fact that no final order of 
distribution is made, although irreg- 
ular, ,will not relieve the sheriff and 
his bondsmen from liability on his 
official bond for the sheriff's conver- 
sion of the funds. State v. Jones, 26 
Mo. A. 190. 

{e] Interest on the proceeds from 
the time the money should have been 
paid to the proper person or persons 
may be charged. Ferguson v. State, 
90 Ind. 38. See also Judicial Sales § 


102. 

23. . MeLain v. .Peo., 85, TL. 205. 

[a] Officer his own successor.—A 
master in chancery who executes a 
decree during his first term and re- 
ceives the money after his, reappoint- 
ment is liable on his second bond for 
failure to pay over such money. Mc- 


Lain. v. Peo., 85 Ill..205. 

24. Ayers v. Ayers, 142 Md. 172, 
120 A 239. 

25. Ayers v. Ayers, supra, 

26. See statutory provisions. 

Bis. COM.) Vee Cauliny 20m EC moos 


112 SW_665, 33 KyL 1049. 


28. Com. v. Catlin, supra. 
29. Cook v. De Lay, 64 Ind. A. 703, 
115 NE 3877; Kiefer Drug Co. v. De 


Lay, 63 Ind. A. 639, 115 NE 71. 

30. Ferguson v. Hamilton, 
NW _ 947. 

31. Walters-Cates v. Wilkinson, 92 
Iowa 129, 60 NW 514 (unknown own- 
er’s share). 

[a] If paid during his first term 
and he is reélected and the money 
ordered distributed, the cause of ac- 
tion lies on the second bond. Wal- 
ters-Cates v. Wilkinson, 92 Iowa 129, 


(lowa) 


Failure to pay judgment. 
judgment of a person not a party to the partition 
proceedings is not enough to charge the commis- 
sioner with liability for failure to apply the funds 
to the satisfaction of the judgment.*° 
intervener complain of nonpayment of a judgment 
filed after the partition decree.*° 

Money paid to clerk of court pursuant to a court 
order to that effect is received by him in his official 
capacity so as to render his khondsmen liable there- 


[§ 860] b. Proceedings To Enforce. 
desired may be sought in the particular action ap- 
propriate to the recovery of money.** It has been 
held that the difference between thesstatutory and 
the chancery proceeding in partition is so nice that 
the court, to uphold jurisdiction in a collateral pro- 
ceeding, will refer the case to the law or chancery 
side of the court, as may be necessary.?? 

A commissioner not being made a party 
to a suit by a creditor to apply proceeds to the pay- 
ment of his debt, he is not liable for payment to the 
heirs, although made a party to the suit in his ¢a- 
pacity of administrator.*+ 

General rules*® apply in determining 
the sufficiency of a complaint in an action against 
an officer to enforce his liability with respect to pro- 
ceeds of a partition sale.*° 
cover the purchase price of the sale cannot seek to 
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his surety to liability,27 and an after-appointed 
guardian may enforce the statutory lien on the 


The mere notice of a 


Nor can an 


The relief 


A complainant to re- 


60 NW 514. 

32. See cases infra this section. 

[a] Action of debt, or for money 
had and received to use.of plaintiff, 
are proper forms of remedy against 
a referee to recover the proceeds, and 
not an action in the nature of repley- 
in. Widenmann v. Weniger, 164 Cal. 
667, 180 P 421. 

[b] Attachment for contempt 
not the proper remedy against a 
commissioner for not paying the 
money into court under a rule for 
that purpose where the surety which 
he took at the sale later become in- 


is 


Rens Pritchard v. Oldham, 53 N. 
"83. Peo. v. McLain, 3 Ill. A. 27. 


[a] Rule applied in scire facias on 
a master’s bond for not paying over 
money received on the sale. Peo. v. 
Mebaing sii Ant27. : 

34. Carrington v. Didier, 8 Gratt. 
(49 Va.) 260. ; 


35. See Pleading [31 Cyc 92, 101]. 
36. See cases infra this note. 
[a] Demand.—In accordance with 


general rules (see Pleading [31 Cyc 
107]) the complaint in an action on 
a commissioner’s bond for failure to 
pay the proceeds to the parties en- 
titled thereto need not aver a de- 
mand. Ferguson v. State, 90 Ind. 38. 

[b] Averments held  sufficient.— 
The averments, in a suit on a bond of 
a commissioner, that he had been 
appointed to sell land, and had made 
his final report showing that he had 
a certain sum of money in his hands 
as _relator’s distributive share, but 
failed to pay it over, are sufficient 
to show that the money was due, as, 
if the final report had been set aside, 
changed, or modified, dgfendant might 
have shown that fact.” Coggeshall v. 
State, 112 Ind. 561, 14 NE 555. 

[c] Complaint not demurrable.— 
In an action on a commissioner’s 
bond, a complaint is not demurrable 
for want of a direct averment that 
there was due from the commissioner 
a certain sum, where it was alleged 
that it was shown by the final report 
to .the court as such commissioner 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, - 


§§ 860-861] 


recover rents and profits accruing after the sale.*7 

Defenses. When no appeal*®® or exception to the 
decree was taken by the officer appointed,*® he can- 
not urge objections to it in a suit on his bond for 
a share due under the decree.*® Nor can an agree- 
snent between the officer and the cotenant be urged to 
defeat the claim of the cotenant’s len creditor.*? 

Evidence must be sufficient to sustain the ver- 
dict.*2 

[§ 861] 10. Procedure for Distribution—a. In 
General. The court having jurisdiction of the par- 
tition proceedings and hence of the funds resulting 
from the partition sale determines how distribution 
shall be made,*? which may be done in the judgment, 
decree, or order of sale,** or in a subsequent judg- 
ment, decree, or order.*® ; 

Application for distribution must be made in the 
proper manner,*® and comply with statutory re- 
quirements*’ relating thereto.*§ 

Time of application. A statute requiring the 
lapse of a certain period of time after the granting 
of letters testamentary before distributing the pro- 
ceeds of the share of a deceased cotenant does not 
affect the rights of creditors to proceed for distri- 
bution before that time has elapsed.*® 

Laches and limitations. The assertion of a claim 


that he had in his hands such a sum | sioner’s bond. 


PARTITION 


Ferguson v. State, 90 
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on the proceeds may be barred by laches.°° A cred- 
itor’s claim having been held valid in the supreme 
court in an action for partition, such determination 
is res judicata in a proceeding before the surrogate’s 
court to distribute the proceeds,®! and a defense of 
limitations cannot there be urged against it.°? 

Parties. All persons having an interest in the 
proceeds should be made parties to a proceeding for 
distribution.®* A trustee complainant in attachment 
has been held a necessary party;>* but a purchaser 
whose rights, vested in him by the decree, are con- 
ceded is not a necessary party.°® ; 

Intervention. While it has been held that an en- 
cumbrancer, who was not a party to the partition 
proceedings and hence is in nowise affected by the 
decree for sale,®* has no right to apply to have his 
debtor’s share paid to him,*? the rule is that, where 
liens have been transferred to the proceeds,°® the 
lien ereditors may intervene and ask that their debts 
be satisfied out of the proceeds.®® It has been held 
that a judgment creditor of a decedent ancestor may 
maintain a bill of interpleader in his own name,°°® 
and need not require the administrator to interplead 
for the benefit of all creditors.*+ 

Notice. In a proceeding for distribution there 
can be no adjudication of a person’s interest therein 


160, 68 NYS 627. 


as the relator’s distributive share of | Ind. 88. : 52. Matter of Gedney, supra. 
the proceeds of land sold, and that 43. Halsted’ v. Halsted, 55 N. Y. 53. Ridgely v. Iglehart, 6 Gill & 
such commissioner failed to pay such 42 J. (Ma.) 49, 25 AmD 322; Harris v. 


44, 
45. 


sum to the relator at any time and 
that the latter had never received the 
sum from such commissioner. Cog- 
geshall v. State, 112 Ind. 561, 14 NE [a] 
555- 

[dad] Insufficient allegations.— 
Where a commissioner appointed to 
make sale in partition proceedings 
distribution 


See supra § 658 et seq. 

See cases infra notes this sec- 
tion, and §§ 862-864. 

Order for distribution by sur- 
rogate’s court.—(1) A provision in 
the court’s judgmtent, decree, 
der, that the proceeds are to be de- 
posited in the surrogate’s court for 


Hibbard, (N. J. Ch.) 71 A 737. See 
Guaranty Trust Co. v. Schmidt, 187 
App. Div, 561,175 NYS 696; Heyward 
v. Middleton, 65 S. C. 493, 43 SE 956 
(both recognizing rule). c 

[a] Thus in Maryland (1) where 
land of a decedent, which has been 
sold to one of the heirs under Acts 


or or- 


fails to pay over the money, a com- 
plaint against him and his sureties 
is bad for failure to allege that the 
court directed the commissioner to 
pay the money to parties entitled to 
it. Ferguson v. State, 90 Ind. 38. 


37. Stanton v. State, 74 Ind. 503. 

38. See infra § 865 et seq. 

39. See supra §§ 664, 764 et seq. 

40. Com. v. Rodgers, 41 WklyNC 
(Pa.) 467. 

{a] Thus, where a decree of the 


orphans’ court is not’ excepted to or 
appealed from by a trustee in parti- 
tion, he cannot, in an action on his 
bond, to recover the amount to which 
a lien creditor of one of the tenants 
was entitled, set up that the decree 
cast on him too great a burden, in 
that it required him to ascertain the 
liens upon the shares of the tenants. 
Com. v. Rodgers, 41 WklyNC (Pa.) 


467. 
41. Com. v. Rodgers, supra. 
[a] Thus, where, under a decree 


in partition, the lien of a creditor 
of one tenant in common was made 
payable by the trustee in partition 
from the fund arising from the sales, 
in an action by the creditor against 
the trustee to recover the amount of 
his lien the trustee cannot allege as 
a defense an agreement with the ten- 
ant, in pursuance of which he settled 
with her, by receiving from her, on 
account of her bid, only so much 
money aS was necessary to pay her 
share of the costs and the amount 
due to the other tenants, she dis- 
charging him from the amount 
awarded to her on the adjudication 
of his account. Com. v. Rodgers, 41 
WklyNC (Pa.) 467. 

42. See Evidence § 1795 et seq. 

[a] Evidence held _ sufficient.— 
Evidence that the commissioner at 
the time of appointment was directed 
to sell realty, pay costs, and distrib- 
ute the proceeds remaining; that the 
sale was made and confirmed, and 
partial distribution reported, was 
sufficient to sustain a verdict for 
plaintiff in an action on the commis- 


A 


4 


is sufficient authority 
for the surrogate to distribute such 


proceeds. Matter of Dusenbury, 33° 
Misc. 166, 68 NYS 372; Matter of 
Gedney, 30 Misc. 18, 62 NYS 1028. 


(2) But distribution will not be made 
in the absense of proof that such a 
provision was made (Matter of Du- 
senbury, Supra), (8) or until an or- 
der of court to similar effect has been 
made (Matter of Dusenbury, supra). 

46. Anonymous, 10 N. J. L. H 
Lichtenberg v. Lichtenberg, 156 App. 
Div. 532, 141 NYS 356; Thurston v. 
E. P. Wilbur Trust Co., 7 Mise. 392, 


a or 923% Ex p: Foster, 14 S.C 
q. A 
[a] Motion.—Lichtenberg v. Lich- 


Se eke 156 App. Div. 532, 141 NYS 
[b] Petition.—Anonymous, 10 N. 
JT! 60 


[ec] Ex parte application of ad- 
ministrator has been held insufficient 
to justify payment to him. Ex p. 
Foster, 14 S. C. Eq. 19. 

47. See statutory provisions. 

48. Thurston v. E. P. Wilbur 
Trust Co., 7 Misc. 392, 27 NYS 923. 

[a] Application by guardian.— 
Where an application is made under 
Code Civ. Proc. § 1581, to have a 
fund belonging to an infant paid out 
of court, the application should be 
made to a special term in the form 
of a petition by the general guardians 
of the infant, upon notice to the 
chamberlain, and the undertakings of 
the guardians for the faithful execu- 
tion of their trusts should be pre- 
sented with the petition. Thurston 
v. HE. P. Wilbur Trust Co., 7 Misc. 392, 
27 NYS 9238. 

[b] In New Jersey a petition that 
a husband’s share be paid him regard- 
less of dower rights of wife divorced 
pendente lite must be filed and a copy 
served. Anonymous, 10 N. J. L. 60. 

49. Lichtenberg v. Lichtenberg, 
156 App. Div. 532, 141 NYS 356. 

50. In re Patterson, 234 Pa. 128, 
82 A 1130. 

51. Matter of Gedney, 33 Misc. 


(1820) ¢ 191, as incapable of division, 
is subsequently sold again under a 
judgment against the purchaser upon 
the bond given to the state for the 
purchase money, and an action is 
then brought by another heir to en- 
force the lien for his share of the 
proceeds, all the heirs should be made 
parties to such action. Ridgely v. 
Iglehart, 6 Gill & J. 49, 25 AmD 322. 
(2) But the state was not a necessary 
party to such suit. Ridgely v. Igle- 


hart, supra. 

54. Harris v. Hibbard, (N. J. Ch.) 
(iat WN Sy isa ys 

55. Horst v. Barret, 213 Ala. 173, 
104 S 530. 

56. See supra § 417. 

57. In re Harding, 25 N. C. 320. 

[a] Rule applied.—Where slaves 


on the petition of the owners have 
been ordered to be sold for a division, 
one who was not a party to the par- 
tition, but claimed by a lien under 
an execution against one of the peti- 
tioners before the sale, has no right 
to apply to the court to have the 
share of such petitioner in the pro- 
ceeds paid over to him. In re Hard- 


ing wo JIN: Cy. 3:20. 
58. See supra § 844. 
59. Hast Coast Cedar Co. v. Peo- 


ple’s Bank, 111 Fed. 446, 49 CCA 422; 
Latimer v. Hanson, 1 Bland (Md.) 51, 
52; Riley v. Riley, 92 N. J. Hq. 465, 
113 A 777; McKinley v. Coe, 66 N. J. 


Eq. 70, 57 A 1030; Speer v. Speer, 14 
N. J. Eq. 240. 
“It has become the established 


practice to admit and determine on 
claims to the proceeds of sale on de- 
crees for the purpose of dividing 
them; but this being done to rem- 
edy the neglect or delay of creditors 
who might have filed their original 
bill, it is incumbent on them to shew 
who are at present the heirs and 
devisees, their residence and ages, 
and to have order for publication 
against those out of the State.” Lat- 
imer v. Hanson, supra. 

60. Tenk v. Lock, 26 Ill. A. 216, 

61. Tenk v. Lock, supra. 
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without notice to such person.®? 

Bond on withdrawal of funds. Although a bond 
may be required of cotenants, who are permitted to 
withdraw the proceeds, to indemnify claimants to 
part of the proceeds against damage that may result 
from such withdrawal,** it is not proper to require 
claimants to execute a bond of their part for the 
repayment to the cotenants of a premium paid by 
them for their bond in the event that it shall be de- 
cided that claimants suffered no damage.®* 

[§ 862] b. Pleading and Proof—(1) In General. 
The application for distribution must embody all 
matters essential to its proper consideration by the 
court.°° Proof of the amount due on a lien may be 
properly ordered by the court before distribution of 
the proceeds.°® General rules®’ apply as to the ad- 
missibility®® and the weight and sufficiency®® of evi- 
dence on the hearing of an application for the dis- 
tribution of proceeds. 

[§ 863] (2) Reference. In a proper case’? a ref- 
erence to take proof may be ordered;‘+ and on such 
a reference the validity of a mortgage or an un- 
divided share may be determined by the referee, al- 
though the question is not raised by the plead- 
ings.‘ Under an order of reference to take proof 
as to general liens a purchaser at a sale under ax‘ 
judgment acquired pendente lite must come in and 
prove his claim to protect his hen.** On a reference 
to take proof of judgments against the property 
judgments not constituting equitable liens on the © 

-land were not permitted to be considered by the 
referee.** 


62. Widenmann v. Weniger, 164 
Cal. 667, 130 P 42%; Guaranty Trust 
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his petition shows, has been held ad- 
missible in an application for distri- 


-[§§ 861-864 


Where the supporting affidavits are defective, a 
motion to direct the referee to take proof of any 
liens which may be presented to him is properly de- 
nied.*® 

[§ 864] c. Order. The order of distribution is 
mandatory,’?® and when made to the custodian to 
pay all liens, he must pay all those of which he has 
knowledge before making distribution.’* 

Time of entry. Considering the order approving 
the sale and providing for the distribution of the 
proceeds as the final judgment or decree,*® its entry 
should not be made prematurely,’® as before expi- 
ration of time for bringing action for payment of 
decedent’s debts,8° before the filing of the return of 
sale,*! or before the proceeds are in hand for dis- 
tribution. *? 

Form and contents. While the order for distribu- 
tion should show the manner of distribution,®? it 
need not describe articles of personalsproperty when 
the commissioner’s report, in which they were fully 
described, is made a part of the order.’# 

Construction, operation, and effect. When a de- 
cree has been rendered ineffective and a seeond de- 
cree orders the proceeds to be distributed “according 
to the former orders and decrees,” the second must 
be ‘considered as containing the provisions of the 
first,°° which is regarded as not having been en- 
tered.S® The order is conclusive on the rights of the 
parties,°* and where no appeal has been taken there- 
from,** or attempt made to secure modification,®® 
a subsequent order of distribution which disregards 
or seeks to disregard the first is a mere nullity.®° 


tions of costs, allowances, and other 
matters may come up for considera- 


In | tion. 


Co. v. Schmidt, 187 App. Div. 561, 175 
NYS 696; Heyward v. Middleton, 65 
S. C. 493, 438 SE 956. See Anonymous, 
10 N. J. L. 60 (recognizing rule). 

[a] Thus sums advanced by one 
to his cotenant under an agreement 
with the. counsel of the latter that 
they should be accounted for out of 
the cotenant’s share cannot be paid 
out by the court without notice'and 
consent of the cotenant. Heyward v. 
Middleton, 65 8S. C. 4938, 43 SE 956. 

63. Bowling v. Mangum, 122 °S. C. 
179, 115, SH. 212. 

64. Bowling v. Mangum, supra. 

65. Lichtenberg v. Lichtenberg, 
156 App. Div. 532, 141 NYS 356. 

[a] Rule applied.—Where a sur- 
rogate’s decree in proceedings to dis- 
tribute the proceeds of decedent’s 
real property recited that the cita- 
tion was addressed to certain credi- 
tors only, moving papers in the su- 
preme court to distribute such pro- 
ceeds should show that the executors 
had published the statutory notice to 
creditors, that the time for presenta- 
tion of claims had elasped, and that 
the creditors cited were the only ones 
who had proved claims under Code 
Civ Prog, +8 2754 Lichtenberg v. 
Lichtenberg, 156 App. Div. 532, 141 
NYS 356. See generally Motions and 
Orders 42 C. J. p 457. 


66. Stevens v. Plummer, 195 Ill. 
A. 278. 
[a] Rule applied.—When the bill 


in a partition proceeding has been 
taken as confessed, and the court has 
reason to believe that injustice may 
be done by distributing the proceeds 
without having proof of the amount 
due on a mortgage on the property, 
it should require proof to be made. 
Stevens v. Plummer, 195 Ill. A. 278. 

67. See Evidence § 89 et seq, §8§ 
1730-1806. 

68. In re Coombs, 8 N. J. Eq. 78. 

[a] Evidence held admissible.— 
Evidence, that a party to the parti- 
tion proceeding has subsequently be- 
come entitled to a larger share than 


bution of the proceeds of sale. 
re Coombs, 8 N. J. Eq. 78. 

69. See case infra this note. 

{a] Evidence held insufficient to 
show that executor had paid off a 
mortgage so as to allow the distribu- 
tion free of the lien of the mortgage. 
Mathison v. Magnuson, 226 Ill. 368, 80 
NE 885. 


70. See References [34 Cyc 777]. 
71. See cases infra notes 72-75. 
wie Halsted v. Halsted, 55 N. Y. 
73. Spring v. Sandford, 7 Paige (N. 


Y.) 550 (where the interest of one 
of the partition defendants in the 
premises was sold under a judgment 
at law against him subsequent to the 
filing of the complainant’s bill and 
the notice of the pendency of the 
suit for partition, the purchaser must 
come in before the master and prove 
his claim, under the order of refer- 
ence as to general liens. as his in- 
terest in the premises will be divest- 
ed by a sale under the decree). 

74, Platt vi Platt, 42 Hun 592, 4 
NYSt 501 [mod on other grounds 105 
N. Y. 488, 12 NH 22). 


75. “Platt \v. Platt; supra. 

76. Weseman vy. Wingrove, 85 N. 
Wiwisoos 

77. Weseman v. Wingrove, supra. 


78. See supra § 758. 

79. Stock v. Mann, 132 Misc. 474, 
230 NYS 107; Blanchard v. Cross, 97 
Wats SHO; 23 An 882. 

80. Matter of Dusenbury, 34 Misc. 
666, 70 NYS 725 (where a statute pro- 
vides for the payment of a decedent’s 
share into court when the action for 
partition has been brought within a 
certain period of time [see supra § 
840] an order for the final distribu- 
tion of the proceeds cannot be made 
until the surrogate has certified that 
the time for bringing an action 
against the property for the deced- 
ent’s debts has elapsed). 

81. Blanchard v. Cross, 97 Vt. 370, 
123 A 382. 

[a] Reason for rule is that ques- 


Blanchard v. CESS OTN tooo), 
123 A 382. 

82. Stock v. Mann, 132 Misc. 474, 
230 NYS 107. 


book Stump v. Martin, 9 Bush (Ky.) 
[al] Manner in which shares of 


married women are to be applied as 
ascertained from them should be stat- 
ed in the order, Stump v. Martin, 9 
Bush (Ky.) 285. 

84. Furlong v. Finneran, 223 Ky. 
558, 4 SW (2d) 878. 

85. Ellguth v. Ellguth, 250 Ill. 214, 
95 NE 169. 

86. Ellguth v. Ellguth, supra. 

87. Williams v. Wheeler, 131 Ark. 
581, 199 SW 898; Matter of Gedney, 
30. Mises) 185,62.) NYS- 10235 “Roys vz 
Townsend, 78 Pa. 329. 

[a] Rule applied.—The supreme 
court’s judgment in a partition suit, 
directing the proceeds of the prop- 
erty sold to be deposited in the surro- 
gate’s court for distribution, and es- 
tablishing the validity of certain 
creditor’s claims, and their right to 
have such proceeds applied toward 
the payment thereof, is sufficient au- 
thority and a binding and effective 
determination for the distribution of 
the fund by the surrogate, and of 
the right of participating therein of 
such claimants. Matter of Gedney, 
30 Misc. 18, 62 NYS 1023. 

88. See supra § 865 et seq. 

[a] Supersedeas to change the final 
decree, which has not been canceled, 
modified, or reversed, and which adju- 
dicates the rights of all the parties, 
cannot be issued by. the clerk, ‘also 
the commissioner in t&e case, ordered 
to pay the fund in accordance with 
the decree. Williams v. Wheeler, 131 
Ark. 581, 199 SW 898 (such super- 
sedeas may be quashed on motion). 

89. See infra text and notes 94-98. 

90. Jackson v. Wilson, (Ind. A.) 
158 NE 922; Fredericks V. Davis, 6 
Mont. 460, 13 P 125; Fannon v. Mc- 
Nally, 33 App. Div. 609, 53 NYS 1032; 
Ex p. Lewis, 42 N. C. i 


+ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 864-866] 


It has been held proper to refuse permission to file 
a counterclaim presented after the order of distri- 
bution has been made.®! The order for distribution 
cannot, it has been held, be regarded as a ratification 
of a breach of duty of a commissioner.®* <A judg- 
ment against the distributees, recovered after dis- 
tribution by an unknown owner for his share of 
the proceeds, will not be declared a lien on the prop- 
erty sold. 

Modifying, opening, or vacating. A motion sea- 
sonably made®* is a proper method for seeking a 
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.ey to be paid to the clerk of court.®” 
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r.25 


[47 C.J.] 


modification, opening, or vacation of the orde 
Failure to require payment of the proceeds into 
court under a statutory provision therefor®® may be 
corrected by a supplemental order directing the mon- 
Petition of 
one not a party to open the order should be denied.°* 

Stay of execution. The final judgment directing 
the distribution of the proceeds will not be stayed to 
allow a stranger to the action to attempt to establish 
in another action a lien on the proceeds.°?® 


VI. APPEAL AND ERROR! 
[By Dovetas Rosinson GRaAy | 


[§ 865] A. Form of Review. In the absence of 
a statute permitting an appeal,? writ of error? and 
not appeal* is the method whereby partition pro- 
ceedings are reviewed; and, under a statute provid- 
ing for review by writ of error this method has been 
held exclusive.® Of course, under statutory author- 
ity,° an appeal lies to review decrees, judgments, or 
orders‘ that are of such a nature as to be proper 
subjeets of review. Even where appeal is proper 
under the statute,® a writ of error may le? under 
circumstances not justifying appeal.+? 


Certiorari!? may be the proper remedy.1 

[§ 866] B. Decisions Reviewable.1+ Questions 
relating to decisions reviewable as affected by the 
finality of the decision have been elsewhere consid- 
ered.t° An appeal lies from a final decree despite 
previous appeals from interlocutory orders.1® There 
can be no appeal from an order made at a subse- 
quent term of court merely carrying into effect the 
final judgment of the court at a prior term,?’ or 
the judgment of the appellate court affirming the 
prior judgment?® fixing the rights of the parties in 


91. Jackson v. Wilson, (Ind. A.) 
158 NE 922. 

92. Otto F. Stifel’s Union Brewing 
Co. Ae: Weber, 194 Mo. A. 605, 186 SW 
v9) 

93, Lawrence v. Hardy, 151 N. C. 


123, 65 SE 766, 134 AmSR 976. 


94 Stevens v. Plummer, 195 Il. 
AL 28. 
{a] Within two days.—Stevens v. 


Plummer, 195 Ill. A. 278. 

95. Pulse v. Osborn, 
§31, 64 NE 59. 

96. See supra § 840. 

97. Morgan v. Morgan, 71 N. J. Eq. 
606, 64 A 155. 

98. Jackson v. Wilson, (Ind. A.) 
158 NE 922. 

OOP latteve Te latinio oN oben. 

1. Appellate proceedings generally 
see Appeal and Error §§ 1-110. 

2. See infra text and note 6. 

3. Symonds v. Kimball, 3 Mass. 
299; Robinson v. Baruff, 6 Oh. Dec. 
(Reprint) 1107, 10 AmLRec 485; Jor- 
dan v. Jordan, 8 Oh. Cir-Ct. 431, 4 
Oh. Cir. Dec. 290; Laird v. Walkin- 
shaw, (Pa.) 15 A 898. 

4 Pierce v. Oliver, 13 Mass. 211; 
Robinson v. Baruff, 6 Oh. Dec. (Re- 
print) 1107, 10 AmLRec 485; Jordan 
v. Jordan, 8 Oh. Cir. Ct. 431, 4 Oh. Cir. 
Dec. 290; Laird v. Walkinshaw, (Pa.) 
15 A 898. 

“It is a mistake to suppose that an 
appeal lies from a court of common 
pleas in an action of partition. The 
facts involved in such a case can be 
reviewed in this court only on a writ 
of error.” Laird v. Walkinshaw, su- 
pra. 

{a] Rule applied where it was 
sought to review: (1) A judgment 
confirming commissioner’s report of 
partition and adjudging the payment 
of costs. Jordan v. Jordan, 8 Oh. Cir. 
Ct. 431, 4 Oh, Cir. Dec. 290. (2) An 
order confirming or refusing to con- 
firm a sale, in an action for partition 
of real estate. Robinson v. Baruff, 6 


30 Ind. A. 


Oh. Dec. (Reprint) 1107, 10 AmLRec 
485. 
{b] In Maine (1) under a statute 


taking away the right of appeal from 
the court of common pleas to the su- 
preme judicial court in civil suits, 
both a writ of partition and a petition 
for partition are civil suits and ac- 
cordingly the statute takes away the 
right of appeal in such cases (Fiéld 
v. Hanscomb, 15 Me. 365), (2) al- 
though the party aggrieved may still 
bring the case into the latter court by 


exceptions (Field v. Hanscomb, su-’ 


pra). ' 
5. Cooper v. Armstrong, 3 Greene 


(Iowa) 120. 

6. See statutory provisions. 

7. See cases infra this note. 

{a] In Indiana an appeal will lie 
under the general Practice Act allow- 
ing appeal generally, and providing 
that the practice in partition cases 
shall conform to the general provi- 
sions of the act. Randles v. Randles, 
67 Ind. 434. 

{b] In Kentucky, where land is 
partitioned in the county court pursu- 
ant to code provisions, and error ap- 
pears in the record as made in the 
county court, the remedy is by appeal 
direct to the court of appeals. How- 
ard v. Deems, 178 Ky. 760, 199 SW 
1079 (under code provisions to that 
effect, an appeal may be taken from a 
final judgment of partition rendered 
in either the county or circuit court 
direct to the court of appeals). 

{c] In Massachusetts an appeal 
lies from the decision of a judge of 
probate dismissing a petition for par- 
tition under a will, under a statute 
permitting appeal to the supreme 
court from all matters in the probate 
court for which no other special pfo- 
vision is made, there being no special 
provision on the subject of partition. 
Dearborn v. Preston, 7 Allen 192. 

[d] In Ohio (1) a petition for par- 
tition is a civil case at law, within 
the act of March 23, 1852, authorizing 
appeals from final judgments in civil 
cases at law. Mack v. Bonner, 3 Oh. 
St. 366. (2) “Since the revision of 
1880, which brought partition, dower, 
mandamus and others under the form 
of proceedings in civil actions, all 
partition cases are appealable.”’ Elst- 
ner wakisher, 120Ohs Cir Cts Silt (50, 
5 Oh. Cir. Dec. 597. See Hoy v. Hites, 
11 Oh. 254; Doane v. Fleming, Wright 
(Oh.) 168 (both holding under earlier 
statutes that appeal lay in chancery 
proceedings for partition but not in 
statutory partition). 

8. See infra § 866. 

9. See supra text and notes 6-8. 

10. See Stortz v. Ruttiger, 249 Ill. 
494, 94 NE} 181 (where defendant did 
not appeal from the decree in a suit 
for partition, in which an accounting 
was rendered as to the amount due 
to plaintiff for rent, etc., the decree 
is not reviewable on appeal, where 
defendant assigned error on the de- 
eree, which was argued by both par- 
ties. The supreme court treated the 
case as though the record were 
brought up by writ of error, instead 
of appeal, and reviewed the decree for 
partition). 

11. Smith v. Rice, 11 Mass. 507. 


{a] | For example, proceedings in 
partition before the probate judge 
may be reviewed on writ of error, in- 
stead of by appeal, where appellant 
was out of the state at the time of 
service of the original writ and had 
no opportunity to be heard in person 
or by agent so that he had no oppor- 
tunity to appeal, Smith v. Rice, 11 
Mass. ‘ 

12. See generally Certiorari 11 C. 
J. p 80. : 

13. Dyer v. Lowell, 30 Me. 217. 

{a] _ For: example, where there is 
error in the proceedings of commis- 
sioners in setting off lands under a 
petition for partition, the remedy of 
the party injured and not a party to 
the record is by writ of certiorari, and 
not by writ of error. Dyer v. Lowell, 
30 Me. 217. 

[b] In New Jersey an order of the 
orphans’ court confirming the report 
of the commissioners appointed to 
make partition of land being a final 
decree, certiorari to review the same 
must be moved for within the statu- 
tory limit of three months thereafter. 
Cozens v. Dickinson, 3 N. J. L. 99. 

14. In appellate proceedings gen- 
cane. see Appeal and Error §§ 129— 


15. See Appeal and Error § 405. 

{a] In the District of Columbia, 
where. a bill for partition was dis- 
missed on the ground that there was 
a disputed question of title involved, 
and that the plaintiffs had an ade- 
quate remedy at law, this court on an 
appeal by the plaintiffs will entertain 
the appeal, the record showing there 
was no disputed question of fact in- 
volved, in view of Act March 3, 1915 
§ 274a (38 U. S. St. at L. 956 ¢ 90), 
providing for amendment of plead- 
ings to conform them to the proper 
pe aeeaan Staub v. Staub, 47 App. 


16. Tayloe v. Carrow, 156 N. C. 6, 
72 SE 76. 

[a] Separate appeals to different 
judges.—That separate appeals from 
the determination of the clerk as to 
partition or sale go up to different 
judges of the superior court does not 
prevent a judge hearing a second or 
subsequent appeal from a decree of 
sale of the whole tract, although an- 
other judge has on a former appeal 
ordered an actual allotment of a part, 
such order being interlocutory. 
loe v. Carrow, 156 N. C. 6, 72 SE 76. 

17. Scheiner v. Proband, 73 Tex. 
532, 11 SW 538; White v. Mitchell, 6() 
Tex. 164. 

18. Murphy v. Murphy, 45 La. Ann. 
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partition. 


or order.?® 
Fragmentary appeal. 


tary appeals.?+ 


Errors in details of a decree for an account in a 
partition proceeding are not a proper subject for 
appeal and correction in an appellate court,?? but 
should be presented by exceptions to the commis- 


sloners’ report.** 
[§ 867] €. Right of Review.” 


ties,?° whether plaintiffs or defendants,”° in a par- 
tition suit have the right to a review of partition pro- 


ceedings in a proper case?’ and 


1482, 14 S 212; 
La. Ann. 177. 

[a] Reason for rule.—This would 
in effect be an appeal from the judg- 
ment of the supreme court. Murphy 
v. Murphy, 45 La. Ann. 1482, 14 S 212. 

Scope of review as affected by na- 
ture of order, judgment, or decree ap- 
pealed from see infra § 874. 

19. Squires v. Summers, 85 Ind. 
252; Greeney v. Greeney, 163 Wis. 
377, 157 NW 1097. 

Findings of fact as within scope of 
review see infra § 878. 

20. McMillan v. McMillan, 123 N. 
C50, 3 SH 729. 

[a] An appeal from a clerk’s or- 
der setting aside a report of commis- 
sioners in partition proceedings be- 
cause of inequality of the partition, 
there being no other question in- 
volved, is neither fragmentary nor 
premature and is properly allowed. 
MecMilian v. McMillan, 123 N. C. 577, 
31 SE 729. 


Boutte v. Boutte, 30 


21. See Appeal and Error § 286. 

22. Rust v. Rust, 17 W. Va. 901. 

23. Humphrey v. Foster, 13 Gratt. 
(54 Va.) 653; Rust v. Rust, 17 W. Va, 
901. 

24. In appellate proceedings gen- 


erally see Appeal and Hrror §8§ 464— 
579 : 


25. Kemp v. Hein, 48 Wis. 32, 3 
NW 831. ; 
[a] One made party pending. ap- 


peal. On an appeal from an order 
setting aside a partition sale, the pur- 


chaser at the sale may defend against | 


the appeal where such purchaser had 
applied to be made a party before ap- 
pellant completed his appeal by put- 
ting up bond, even though the pur- 
chaser’s petition to be made a party 
was not granted until after comple- 
tion of the proceedings for. appeal. 
Comstock v. Purple, 49 Ill. 158. 

{b] Person “aggrieved” but not 
strictly a party, such as a purchaser 
at the partition sale, may, under a 
constitutional provision to the effect 
that all persons aggrieved by any or- 
der or decree of the orphans’ court 
may appeal from the same, appeal 
from an order setting aside the sale. 
Conover v. Walling, 15 N. J. Eq. 167. 

26. Kemp v. Hein, 48 Wis. 32, 3 
NW. 8381. 

[a] For example, the parties to 
the suit, whether plaintiffs or defend- 
ants, may appeal from an order con- 
firming the sale by which they are 
uggrieved, and make the other par- 
ties respondents to the appeal. Kemp 
v. Hein, 48 Wis. 32, 3 NW 831. 


27. See supra § 866. 

28. See supra § 865. 

29. Elwell v. Sylvester, 27 Me. 
536; Raleigh v. Rogers, 25 N. J. Eq. 
506. , 

[a] A stranger to proceedings be- 


fore the orphans’ court, having no 
right that will be affected by a parti- 
tion, has no right of appeal from an 
order appointing commissioners to 


Under a statute permitting an appeal 
from a judgment or order no appeal les from the 
findings of fact and conclusions of law in partition 
proceedings, as these do not constitute a judgment 


Where inequality of parti- 
tion is the only question involved, the appeal is not 
fragmentary*® within the rule forbidding fragmen- 
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Estoppel. 


ted share, neither he*? 
after appeal from the judgment, as they are es- 
topped; and the same principle apples to a partition 


in kind.*4 
[§ 868] 


Lower Court of Grounds of Review. 
eral rules*® failure to take and preserve an ob- 
jection in the lower court precludes one from rais- 
ing the same on appeal,?® as where there was fail- 
ure to take an exception®’ or to make a necessary 


While the par- 


by the proper 
make partition. Raleigh v. Rogers, 25 
Nivdk Hg 506; i 

[b] Interested in property but 
stranger to proceedings.—HElwell. v. 
Sylvester, 27 Me: 536. 

30. Lurman v. Hubner, 75 Md. 268, 
23 A 646 [overr Ellicott v. Ellicott, 
6 Gill & J. (Md.) 35): 

{a] Brustees appointed to sell 
land in partition proceedings cannot 
appeal from am ordér of the court 
sustaining exceptions by the purchas- 
er to the ratification of the sale be- 
cause they have no title nor interest 
in the property. Lurman v. Hubner, 
75 Md. 268, 23 A 646. 

[b] Interest shown.—‘The owner 
of an oil and gas lease, holding under 
conflicting claimants of the land, and 
not colluding with either, has the 
right of appeal from a decree settling 
the title, when the matters involved 
in the appeal relate to the jurisdic- 
tion of the court.” Wright v. Pitt- 
man, 73 W. Va. 81, 82, 79 SE 1091. 

81... Clark v.. Zaleski, 268 Tl.—427, 
109 NE 321; Miller v. Miller, 263 Ill. 
18, 104 NE 1078. 

[a] Bill dismissed as to appellant. 
—Defendant, as to whom the bill in 
partition had been dismissed, and who 
had been denied the right to inter- 
vene, was neither a party to the rec- 
ord nor. affected by the decree and 
therefore was not in a position to 
have the same reviewed by writ of 


error. Clark vy. Zaleski, 268 Ill. 427, 
109 NE -321. 
32. Pockman v. Meatt, 49 Mo. 345. 


[a] Reason for rule.—Since the 
sale in partition proceedings is by the 
act of the parties as well as by judg- 
ment it is not like an involuntary sale 
on execution but is so far voluntary 
as to permit estoppel and this theory 
applies to defendant just as much as 
to the petitioner, since the parties are 
before the court for the equal benefit 
of all. Having accepted the proceeds 
of sale it is unfair to the purchaser, 
who may have made improvements in 
reliance on the partition, to permit 
either petitioner or defendant there- 
after to appeal from the judgment 
with a view to a new and different 
partition or otherwise. Pockman v. 
Meatt, 49 Mo. 345. 


33. Pockman v. Meatt, supra. 
34. Mason’s App., 41 Pa. 74. 
[a] For example, where heirs ina 


proceeding for partition do not at the 
time refuse to take the purpart allot- 
ted to them by decree of the orphans’ 
court, and ask that it be sold, they 
eannot, on appeal, object that the 
purpart was forced on them, and that 
it should have been sold. Mason’s 
App., 41 Pa. 74. 

Consent as restricting scope of re- 
view see infra § 875 text and note 87. 


35. See Appeal and Error §§ 636— 
800 (objections), §§ 801-848 (excep- 
tions). 


36.. Ill.—Navigato v. Navigato. 268 
Ill. 453, 109 NE 267; Cheney v. Ricks, 


L§§ 866-868 
mode,?® ordinarily a stranger to the proceedings*® 
or one lacking any interest in the property*®® lacks 
the right of review; and a fortiori one neither a 
party to the record nor injured by the decree can 
neither appeal nor sue out writ of erro 
Where defendant in partition proceed- 


ings has so far acquiesced in a judgment ordering 
sale and division of proceeds as to accept his allot- 


ee 


» 


nor his assignee*®* can there- 


D. Presentation . and Reservation in 


Under gen- 


187 Ill. 171, 58 NE 234. 
gona acca v. Radford, 96 Ind. 
482. 

Ky.—Whittaker v. Stewart, 209 Ky. 
365, 272 SW 883. 

N. Y.—Howell v. Mills, 
193 [aff 56 N. Y. 226]. 

N. C.—Epley v. Epley, 111 N. C. 505, 
16 SE 321. 

Or.—Reeder v. Reeder, 68 Or. 163, 
135) PEG 3st ses Loa 

Tex.—Stephenson v. Luttrell, (Civ. 
A.) 160 SW 666 [rev on other grounds 
107 Tex. 320, 179 SW 260]. 

[a] Defective petition.—(1) A suit 
will not be dismissed by the supreme 
court for failure of the petition to 
allege in terms that petitioners are 
entitled to immediate possession, 
where it does allege that they are 
tenants in common in fee, and the 
case on appeal does not Show that the 
point was insisted on in the court be- 
low. Epley v. Epley, 111 N. C. 505, 
16 SE 321. (2) After judgment it is 
too late to object that the complaint 
did not aver that plaintiff was in pos- 
session of the premises where there 
was no objection below in any form. 
Howell v. Mills, 7 Lans. 198 [aff 56 
Nw Yn v226). 

{b] Failure to plead.—Where an 
acre of ground was conveyed defend- 
ants by deed prior to one under which 
division was made, but was not set 
apart to them in such division, they 
cannot complain, where they did not 
file an answer setting up their claim 
to such acre, and alowed division to 
be made of the whole tract. Whit- 
faker v. Stewart, 209 Ky. 365, 272 SW 

[c] Report of referees.—Where 
parties made no objection to the re- 
port of referees for failing to desig- 
nate by landmarks the lines de- 
scribed, that failure was only an ir- 
regularity which could not be raised 
on appeal from the decree confirming 
the report. Reeder v. Reeder, 68 Or. 
UG 3 wl SOME ANT 6ye13 7% anode 

[d] Fees of commissioners.— 
Where objection was not made be- 
low, and no assignment of error was 
made that the fees of the commission- 
ers in partition were: excessive, the 
objection was waived. Navigato v. 
Navigato, 268 Ill. 453, 109 NE 267. 

[e] Adjudging land incapable of 
partition.—Where there was no ob- 
jection thereto in the trial court, the 
part of a judgment which adjudged 
land_ incapable of partition and de- 
creed a sale of it will,not be consid- 
ered on appeal. Stephenson v. Lut- 
trell, (Civ. A.) 160 SW 666 [rev on 
ounce grounds 107 Tex. 320, 179 SW 

37. Anderson v. Smith, 159 Til, 93, 
42 NE 306: McCracken v. Droit, 108 
ae hb on es v. Monday, 83 Ind. 

35k i v. Carter, 60 SW 72 
KyL 1488. beds 

[a] Default judgment.—Where de- 

fendants, after due service of process, 


7 Lans. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a aes 


§§ 868-871] | 


motion.?§ 
Sufficiency of objection. 


[§ 869] EH. Parties.*° 


ceedings. *+ 


peal.*? 


On certiorari to revise and correct proceedings 
partitioning a decedent’s lands, purchasers from the 
partitioners are proper parties defendant.** 

[§ 870] F. Requisites and Proceedings for Trans- 
General rules** control as to the req- 
uisites and proceedings for the transfer of the cause 


fer of Cause. 


to the higher court for review.*® 
Time of review. 


permitted judgment to go by default, 
and saved no exception to any- part 
of the proceedings, they are in no po- 
sition on appeal to raise any ques- 
tion which does not go to the juris- 
diction of the court, except that the 
compiaint does not state facts suffi- 


cient. Wilcox v. Monday, 83 Ind. 335. 
[b] Improper division of land.— 
(1) The objection that the commls- 


sioners have not set off enough land 
to a certain party cannot be raised on 
appeal, where no exception to the 
commissioners’ report was made in 
the trial court. Anderson v. Smith, 
159 Ill. 93, 42 NE 306. (2) Omission 
in commissioners’ report of portion 
of land partitioned to appellant can- 
not be raised on review where no ex- 
ceptions were filed to said report. 
McCracken v: Droit, 108 Ill. 428. 

38. Van Buskirk v. Stover, 162 
Ind. 448, 70 NE 520; Vandevender v. 
Moore, 146 Ind. 44, 44 NE 3. 

[a] No adjudication as to balance 
of land partitioned.—Objection that a 
partition judgment sets off land to 
only one of the parties, without adju- 
dication as to who is entitled to the 
balance, must be taken by motion in 
the trial court to modify. Vandeven- 
der v. Moore, 146 Ind. 44, 44 NE 3. 

{b] Failure to move for new trial. 
—Assignments that the court erred 
in refusing a trial of the issues joined 
on the pleadings and in rendering a 
judgment over objection without 
hearing evidence on the issues cannot 
be considered, since, under statutes 
providing that the practice in parti- 
tion suits shall be the same as in 
civil suits, these questions must be 
presented by motion for a new trial, 
and, if the motion is overruled, by as- 
signing the ruling as error. Van Bus- 
kirk v. Stover, 162 Ind. 448, 70 NE 


520. 
39. Clark v. Stephenson, 73 Ind. 
489; Kern v. Maginniss, 55 Ind. 459. 
[a] For instance, where appellant 


improperly objected to a commission- 
ers’ report by motion for a new trial, 
when he should have moved to vacate 
the report, an assignment of error 
based upon denial of the motion for 
a new trial raises no question for de- 
cision in the appellate court. Clark 
v. Stephenson, 73 Ind. 489. 

40. In appellate proceedings gen- 
erally see Appeal and Error §§ 951— 
1030. 

Parties entitled to allege error see 
infra § 875. 

41. Clark v. Zaleski, 268 Ill. 427, 
109 NE 321; Gay v. Marionneaux, 20 
La. Ann. 358; Farrar v. Newport, 17 
La. 346. 

[a] Beason for rule.—‘The rule is 
elementary that a cause will not be 
heard piecemeal,—at one time as to 
one party and at another time as to 
another party,—and that all persons 

‘who are parties to the judgment or 

decree in the court below must be 

parties to the record in this court, so 

‘that the whole case may be heard and 

disposed of, as to all parties to the 
. 


é 


If an objection is raised 
in an improper form it is of no avail.*° 

Ordinarily 
court will not review partition proceedings unless all 
parties below are also: parties to the appellate pro- 
Parties below who have transferred 
their interests are not necessary parties to an ap- 


In the absence of a statutory 
limitation*® appeal may be taken at any time in the 


PARTITION 


diseretion of the court.** 
where the time is limited by statute,*® the appeal 
must. be taken or the writ of error availed of with- 


an appellate | in that time.’° 


{47 C.J.) 591 


But, as in other eases,*® 


A statute limiting the time for a 


writ of error from a final judgment does not run 
from the date of the order appointing commission- 
ers,°+ but from the date of judgment confirming the 
commissioners’ report.°? 

Place of review. 
hearing of motions, on proceedings pending in the 
superior court, outside the county do not apply to 
appeals from the clerk in partition proceedings,** 
but the latter are governed by other code provisions 
expressly declaring that the clerk shall send the 
statement of the case to the judge by mail or other- 


Code provisions forbidding the 


wise, clearly contemplating that such appeals may be 


record, at the same time. While the 
statute permits a plaintiff in error to 
join his co-plaintiffs or co-defendants 
with him in a writ of error without 
their consent, it does not dispense 
with the necessity of a severance of 
their interests and making them par- 
ties defendant in the event they re- 
fuse to appear and join in the writ of 
error and assign errors upon the rec- 


ord.” Clark v. Zaleski, 268 Ill. 427, 
433, 109 NB 321. 
{b] Appeal will be dismissed: (1) 


Where all the parties to the partition 
are not made parties to the appeal, 
although the parties not made appel- 
lees appeared before the notary and 
signed the procés verbal of partition. 
Gay v. Marionneaux, 20 La. Ann. 358 
(a partition cannot subsist for one 
and be annulled for another). (2) 
Where one of several defendants ap- 
pears and he does not make plaintiff 
and all his codefendants parties to 


the appeal. Farrar v. Newport, 17 
La. 346. 
{c] Parties refusing to join.— 


Where some of the parties to the de- 
cree do not appear and assign error 
in the supreme court, and there has 
been no severance pursuant to statute 
making parties defendant those not 
joining in the appeal, the writ of er- 
ror will be dismissed. Clark v. Zales- 
ki, 268 Ill. 427, 109 NE 321. 

42. De Loach vy. White, 202 Ala. 
429, 80 S 813. 

[a] For example, where real es- 
tate was sold for distribution of pro- 
ceeds among tenants in common and 
strangers bidding on the different 
parcels transferred their bids to one 
of the tenants in common, before the 
report of the sale was made, such 
transfers being a part of the report 
of sale, subsequently they had no in- 
terest in confirmation or setting aside 
of sale, and, therefore, were not par- 
ties to appeal from order or judgment 
setting aside the sale and directing 
resale. De Loach v. White, 202 Ala. 
429, 80 S 813. 

43. Reynolds v. Prestidge, (Tex. 
Civ. A.) 228 SW 358. 
eae See Appeal and HMrror §§ 1031- 

oO . 

45. See infra this section; and §§ 
871-873. 

[a] Notice.—An appeal will not lie 
where appellant fails to comply with 
statutory requirements respecting no- 
tice of appeal. McRoberts v. Lock- 
wood, 49 Oh. St. 374, 34 NE 734. 


46. See statutory provisions. 

47. Chinn v. Murray, 4 Gratt. (45 
Va.) 348. 

fa] At a subsequent term.—Drap- 


er v. Draper, 29 Mo. 13 (where a de- 
cree allowed a stated attorney’s fee 
as costs, pursuant to statute permit- 
ting the judge to reduce an excessive 
fee fixed by the parties, and did not 
permit him to fix the fee in the first 
instance without agreement or con- 
sent of the parties, the judgment 
was unwarranted by law and could 
be reversed on appeal taken at'a term 


heard outside the county.°* 
[§ 871] G. Supersedeas or Stay of Proceedings. 


subsequent to that at which it was 


rendered). 

Were See Appeal and Error §§ 1032-— 
49. See statutory provisions. 
50. See cases infra this note. 
{aJ] In Alabama under code pro- 


visions permitting appeal from final 
judgments under court rules regu- 
lating appeals and court rules con- 
taining a specified time limitation, 
appeals cannot be made after expira- 
tion of the time so set. McDade v. 
McDade, 56 Ala. 598 (six months). 
{b] In California (1) the text rule 
obtains. Bartlett v. Mackey, 130 Cal. 
181, 62 P 482. (2) Under a code pro- 
vision that an appeal may be taken 
from an interlocutory judgment in ac- 
tions for partition of real estate with- 
in sixty days after the order of in- 
terlocutory judgment is made and 
entered in the minutes of the court, 
or filed with the clerk, where the or- 
der was entered in the minutes De- 
cember 23, 1905, and filed with the 
clerk of the court on January 9, 1906, 
an appeal taken upon March 18, 1906, 
was too late. Bloom v. Gordan, 150 
Cal. -762, 90 P 115. (3) An appeal 
from a preliminary decree in parti- 
tion must be taken within sixty days 
from the entry of the decree in the 
minutes of the court or it will not be 
entertained. Regan v. McMahon. 42 
Cal. 625. (4) Correction of clerical 
errors in a complaint by order of 
court after judgment rendered will 
ies ane ne ie for appeal from 
he judgment. allon v. Bri 
Cal. 511, 24 P 381. eae: 
ted In Ohio, (1) under a code pro- 
vision limiting the time for appeal 
from a final judgment but containing 
a Saving clause as to persons under a 
disability, death of a party within 
the prescribed period leaving as his 
heirs persons under disability will 
not bring such persons within the 
Saving clause, as the latter refers 
only” to persons under disability and 
parties at the time the statute started 
to run. Hinde v. Whitney, 31 Oh. St. 
53. (2) Where a decree disposing of 
the whole merits of the cause and 
leaving: nothing for the court’s con- 
sideration is rendered in the district 
court on appeal, in a case for equita- 
ble partition, settling the rights of 
the respective parties in the land, and 
ordering partition to be made, the re- 
manding of the cause to the common 
pleas court for execution of the or- 
der of partition will not have the 
effect of prolonging the time within 
which, under code provisions, a pro- 
See in error to reverse the decree 
mus e commenced. Hinde v. it- 
ney, 31 Oh. St. 53. eae 
51. Holderman y. Holderman, 5 B. 
Mon. (Ky.) 384. 


52, Holderman v. Holderman, su- 
pra. — 
53. Ledbetter vy. Pinner, 120 N. Cc. 


455, 27 SH 128. 
54. Ledbetter v. Pinner, supra. 


592 [47 C.J.] 
General rules®® govern as to supersedeas or stay of 
partition proceedings pending appeal.°® ‘ 

Filing an appeal bond on an appeal from a judg- 
ment in partition has the effect only of staying ex- 
ecution for costs,°* and in all other respects the 
judgment, until annulled or reversed, is binding up- 
on the parties as to every question directly decided 
therein.°§ 

Effect of stay. Where there is a stay or super- 
sedeas, the trial court can take no action pending 
disposition of the appeal or writ of error.°° 

[§ 872] H. Assignment and Specification of Er- 
rors. The general rule that an appellate court will 
not consider any error or grounds of appeal except 
those assigned or specified®® applies to proceedings 
for review in partition cases.°! A writ of error sued 
out after the final order of distribution in a partition 
case brings up the entire record for review,*? but an 
ban See Appeal and Error §§ 1391- Oe ae 

56. See cases infra this note. [e] 

[a] Pending an unauthorized ap- 
peal, a stay will not be ordered. Fal- 
lon v. Britton, 84 Cal. 511, 24 P 381; 
Wistar’s App., 115 Pa. 241, 8 A 797. 


{b] Under an early New York 62. 
statute it was held that a writ of er- 


be reviewed. 
66 Ind. 128; 


214, 95 NE 169. 


ror from a judgment in partition does 63. 
not stay execution per se; bail in er- 64. Snead v. Née. 
ror was necessary. Bromagham y- [a] 


Clapp, 6 Cow. (N. Y.) 611. 
57. Randles v. Randles, 67 Ind. 

434. 

58. Randles v. Randles,:supra. _ 

[a] Reason for rule.—A partition 


PARTITION 


Martin v. Martin, 95 Va. 26, 27 


Waiver.—An assignment of 
error which has been waived will not 
McCarthy v. McCarthy, 
Ellison vy. Torpin, 44 W. 
Va. 414, 30 SE 183. 

Eliguth v. Ellguth, 


Ellguth v. Eliguth, supra. 


Thus a bill of review for er- 
ror affecting a decree ordering a sale 
of property to complainant’s cotenant 
need not allege tender to the latter of 
half of the purchase money paid in- 


[§§ 871-874 


appeal taken from the order of distribution does 
not bring up the entire record for review, but pre- 
sents for the consideration of the court to which the 
appeal is taken only the order appealed from and 
so much of the record as is involved in that order.®* 

Bill of review need not allege performance or ten- 
der of unnecessary things by the party seeking re- 
view. °# 

[§ 873] I. Record and Proceedings Not in Record. 
Following general applicatory rules®® the appellate 
court in partition cases is limited in its review to 
matters duly set forth in the record.** All material 
matters should be set forth®in proper form.®$ 

[§ 874] J. Review—1. In General. General 
rules®® govern as to what matters are? or are not? 
proper for consideration by the court on appeals or 
writs of error in partition actions or‘suits. On ap- 
peal from the final judgment supplementary orders 


sioners’ report should have made spe- 
cial-allowance to appellants for im- 
provements is not presented in the 
hee an her etore is not properly 
ae: court: j 3 q 

tot tea Quick v. Brenner, 
[b] Mere opinion of lower court.— 
Under a statute requiring notice and 
particular proof thereof, a recital 
In a record that there was due notice 
of the application for the appointment 
of commissioners is not sufficient to 
SuStain the partition, as it is a mere 
opinion of the lower court and the 
notice and the proof of service must 
be inserted, in order that the appel- 


250 Ii. 


Ala.) 117 S 469. 


1 


judgment, in so far as it awards each 
party his share in severalty, is self- 
executing and therefore an appeal 
does not of itself affect or change the 
rights of the parties except as to the 
item of costs, which is not self-exe- 


cuting. Randles v. Randles, 67 Ind. 
434. 
{b] Recovering possession pend- 


ing stay.—An appeal from a decree 
in partition merely stayS execution 
for costs, and does not preclude an 
appellee to whom title to land is ad- 
judged from recovering the same 
from a coparty. Randles v. Randles, 
67 Ind. 434. 

59. Thomas v. Thomas, 73 Iowa 
657, 35 NW 693; Capell v. Moses, 36 
SiG 559 Se SHAT. 

[a] For example, upon an appeal 
being taken from an _ interlocutory 
order in partition, framing and sub- 
mitting to a jury issues as to the 
title, the trial court loses jurisdic- 
tion of the case until the appeal is 
disposed of. Capell v. Moses, 36 S. 
CG. 559, 15 SE 711. 

[b] Election of dower postponed. 
—Where a decree was entered order- 
ing partition, and requiring the wid- 
ow to elect between her dower and 
homestead right, and the widow took 
an appeal and supersedeas, the appeal 
and supersedeas forbade the trial 
court to require the widow to make 
the election. Thomas v. Thomas, 73 
Iowa 657, 35 NW 693. 


60. See Appeal and Error § 1462. 
61. Radcliff v. Radford, 96 Ind. 
482: Clark v. Stephenson, 73 Ind. 489: 


Martin v. Martin, 95 Va. 26, 27 SE 
810. 

{a] Assigning wrong error.— 
Where an error assigned should have 
been upon the refusal of the court to 
sustain an exception to a commis- 
sioners’ report and to set it aside, an 
assignment of error on the overrul- 
ing of a motion for a new trial will 
not raise the question of the exception 
to the commissioners’ report. Clark 
vy. Stephenson, 73 Ind. 489. 

[b] Inequality of partition.—An 
exception by one cotenant that a par- 
tition is unequal as to quantity and 
quality will not be sustained if the 
inequality is not specifically pointed 


to court to cover her attorney’s fees 
and costs since the party seeking the 
review is not responsible for fees not 
benefiting such party. Snead v. Lee, 
(Ala.) 117 S 469. 


‘ re See Appeal and Error §§ 1611- 
372. 
66. Adams v. Hopkins, (Cal.) 69 


PEAS dio ee Oils 

[a] Absence of finding.—Civ. Code 
§ 1214 invalidates conveyances of 
real property as against a subsequent 
bona fide purchaser whose convey- 
ance is first duly recorded, and § 
1217 validates an unrecorded instru- 
ment only as between the parties and 
those having notice thereof; and the 
disallowance in partition of a claim 
to land, based on a conveyance re- 
corded before a prior conveyance 
from the same grantors under which 
an adverse party claims, will not be 
disturbed on appeal, when there is no 
finding that the grantees in the sub- 
sequent deed took without notice, and 
where, besides, the deed itself is not 
in the record, and it is claimed in the 
brief of the adverse party, and ap- 
parently not denied, to refer to the 
prior deed, and to expressly except 
the land conveyed thereby. Adams 
v. Hopkins, (Cal.) 69° P 228,:73 P 971. 

67. Quick v. Brenner, 101 Ind. 230; 
Craig v. Barker, 4 Dana (Ky.) 600; 
Baldridge v. Coffman, 71 Nebr. 286, 
98 NW 811; Hanson v. Hanson, 4 
Nebr. (Unoff.) 880, 97 NW 238. 

[a] Where an accounting for 
many years is involved, the court or 
referee should state the account, giv- 
ing the items and sums credited and 
charged to the respective parties, and 
the facts affording a reason therefor, 
so the supreme court may form a 
judgment as to whether the conclu- 
sion reached is justified by the law 
and the evidence. Baldridge v. Coff- 
man, 71 Nebr. 286, 98 NW 811. See 
Hanson v. Hanson, 4 Nebr. (Unoff.) 
880, 97 NW 23 (recognizing rule). 

68. Quick v. Brenner, 101 Ind. 230; 
Craig v. Barker, 4 Dana (Ky.) 600. 

[a] Where the record shows no 
motion to set aside or vacate a com- 
missioners’ report, but merely an ex- 
ception to the confirmation thereof, 
the question of whether the commis- 


Carter, 60 SW 725, 22 KyL 1488. 


ate court may determine their suf- 


ficiency. Craig v. Bark 
Ge eon er, 4 Dana 
[c] Matter held properly set forth. 


—Upon appeal from a judgment con- 
firming a report of commissioners di- 
viding land, parol evidence in the 
record, showing that the commission- 
ers were sworn, is sufficient, and just 
as much a part of the record on ap- 
peal as any other part, documentary 


evidence not being required. Stith v. 


me See Appeal and Error §§ 2536-— 
70. See cases infra this note. 
fa] Im Massachusetts, under a 
statute making a partition subject to 


alteration, as well as reversal or con- 
firmation, by the supreme court, on an 


appeal from a decree accepting the 
return of commissieners for the di- 
vision of an estate, the return is 
open to every objection that could 
legally thave been made in the court 
below. Sever v. Sever, 8 Mass. 132. 

{[b] In North Carolina, on appeal 
from the clerk, the proceeding being 
before the court, it may hear and de- 
termine all the matters in controver- 
Sy between the parties. Luther vy. 
Luther, 157 N. C. 499, 73 SE 102. 

71. See cases infra this note. 

[a] Questions unnecessary to the 


Cees (1) will not be reviewed by 
he 


appellate court. McCown v. 
Rucker, 88 S. C. 180, 70 SH 455) (2) 
Thus, where, in partition, the evi- 


dence fails to establish plaintiffs’ 
title and their right to partition, it 
becomes unnecessary to consider any 
of the other questions presented for 
review, since a decree rendered for 
complainants must be reversed for 
such failure of title. Dallam v. San- 
chez, 56 Fla. 779, 47 S 871. (3) Where 
a bill for partition was fatally de- 
fective, the supreme €ourt on appeal 
One Lol ee of title 
involve herein, alsh vy. 
38 Mich. 73. Re 

[b] Academic guestions will not 
be considered.—McCown vy. Rucker, 88 
S. C. 180, 70 SE 455. 

tc] Tanya res Diy sapere 
v. Brown, 3 Iowa , 122 N - 
136 AmSR 768. a 
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§§ 874-875] 


may be reviewed." 


ing the merits may be reviewed.** 


must be or have been determined by the final’® 
other decree or order*® in the proceedings cannot be 
considered on an appeal from an order confined to 
Questions settled by an 
appealable decree of partition are not open for re- 
view on appeal from a supplementary decree ren- 
dered in execution of the first decree.*? 

Questions arising on a rehearing are subject to 


entirely different questions. 


72. Dobberstein v. Murphy, 44 
Minn. 526, 47 NW 171. 

73. See supra § 399. 

74. Peck v. Vandenberg, 30 Cal. 
11; Sterling v. Sterling, 43 Or. 200, 
72 P 741. See Gates v. Salmon, 28 
Cal. 320 (statute not retroactive). 

75. See cases infra this note. 

[a] Thus (1) where the final de- 


eree is that ordering partition, sup- 
plementary orders cannot be reviewed 
on an appeal from such supplemen- 
tary orders. Taggart v. Hurlburt, 
66 Barb, GN. Y.) 553; McRoberts. v. 
Lockwood, 49 Oh. St. 374, 34 NE 734. 
(2) Where it was alleged that de- 
fendant had devoted the premises to 
his own use, and should be compelled 
to give an account of the rents and 
profits thereof, if his liability to ac- 
count was limited to six years be- 
fore the commencement of the suit, 
that question should have been raised 
at the trial, and hence will be raised 
at the general term only on appeal 
from the judgment in the partition 
suit and is not open on an appeal 
from a special term order confirming 
the report of the referee in the par- 
tition suit. Taggart v. Hurlburt, su- 


pra. 

76. See cases infra this note. 

{a] In Kentucky in a suit to sell 
land for division, where defendants 


appealed only from the judgment or- 
dering the sale, and not from the or- 
der confirming the sale, the inade- 
quacy of the price could not be re- 
viewed. Pollard v. Hamilton, 179 Ky. 
284, 200 SW 621. 

77. White v. Van Patten, 280 Ill. 
215, 117 NE 472; Navigato v. Naviga- 
to, 268 Ill. 453, 109 NE 267; Lantz v. 
Lantz, 261 Ill. 194, 103 NE 749; Pi- 
per v. Piper, 231 Ill. 75, 83 NE 100; 
Crowe v. Kennedy, 224 Ill. 526, 79 
NE 626; Austin v. Austin, 132 Mich. 
93 NW 1045; Hunt v. Hunt, 109 

3899, 67 NW 510; Shepherd v. 
Rice, 38 Mich. 556; Taggart v. Hurl- 
murts 66 Barb. CN: VY.) 5528. 

[a] On appeal from decree of sals 
(1) the court will not review matters 
settled by the original decree of par- 
tition (Navigato v. Navigato, 268 Ill. 
453, 109 NE 267; Lantz v. Lantz, 261 
Ill. 194, 103 NE 749) (2) because the 
former is the final decree and appeal 
should be taken from that (White v. 
Van Patten, 280 Ill. 215, 117 NE 472). 

[b] On appeal from order con- 
firming report of commissioners a de- 
cree directing partition cannot be re- 
viewed. Austin v. Austin, 132 Mich. 
453, 93 NW 1045. 

Appeal from order carrying into 
effect judgment of appellate court 
see supra § 866. 


78. Fogle v. Pindell, 248 Mo. 65, 
154 SW 81. 
[a] Exclusion of evidence.— 


Where the court, after an interlocu- 
tory judgment in an action for par- 
tition, reopened the inquiry and in- 
vited the presentation of further evi- 
dence, the exclusion of evidence upon 
such rehearing, or the failure to con- 
sider it, could be corrected on appeal. 
pogse v. Pindell, 248 Mo. 65, 154 SW 


79. Laird v. Walkinshaw, (Pa.) 15 
“A 898. 
* [47 C. J.—38] 


| 


aa 


Where, under statute, the only 
final decree in a partition suit is that entered on the 
confirmation of the report of the referees,’* upon 
an appeal therefrom any intermediate order affect- 
Questions which 


PARTITION 
review.’8 


the evidenee.*° 
[§ 875] 


kK 


or 


[a] Counsel fees.—(1) An allow- 
ance for counsel fees in actions of 
partition being warranted by statute, 
the supreme court cannot, on certio- 
rari, inquire whether the amount al- 
lowed is excessive, where it is not 
permitted to pass on the evidence in- 
ducing the action of the lower court 
because the facts were not brought 
up by writ of error. Laird v. Walk- 
inshaw, (Pa.) 15 A 898. (2) Amount 
of counsel fees as resting in the dis- 
cretion of the lower court see infra 
§ 877 text and note 7 

80. Parties to appellate proceed- 
ings see supra § 869. 

: oe See Appeal and Error §§ 2588— 
Gai. 

82. Ala.—Christian v. Christian, 
119 Ala. 521, 24 S 844. 

1ll.—Deadman v. Yantis, 230 Ill. 
243, 82 NE 592, 120 AmSR 291. 

Ky.—Whittaker v. Stewart, 209 
Kyi BOdg, tee SV oooy eS Lichonor: Vv. 
Rock, 140 Ky. 86, 130 SW 989. 


La.—Eriedrich vy. Friedrich, 111 
an 2owoS Ss ople 
Mich.—Wettlaufer v. Ames, 133 


Mich. 201, 94 NW 950, 103 AmSR 449. 

Mo.—Hstes v. Nell, 140 Mo. 639, 41 
Sw 940. 

Ss. D.—Van Cise v. Pratt, 26 S. D. 
194, 128 NW 619. 

fa] Nonjoinder of parties.—One 
not affected by nonjoinder of parties 
cannot object thereto. Cates v. John- 
son, 109. Ada. 126; 19'S 416. 2 

[b] Parties found to have no in- 
terest could not complain that a de- 
cree dismissing a partition suit did 
not decide what interests in the land 
other parties had. Branch v. Central 
Trust Co., 320 Til. 432, 151 NE 284. 

[c] Remainderman complaining of 
injury to life tenant.—Where testa- 
tor’s widow was entitled to a life es- 
tate in an entire tract devised, that 
the court in partition erroneously 
limited such life estate to eighty 
acres of the tract was not a defect in 
the proceedings of which the remain- 
derman could complain. Deadman v. 


Yantis, 230 Ill. 248, 82 NE 592, 120 
AmSR 291. 
[d] Adjudicatee of part.—On par- 


tition of a succession, the adjudica- 
tee of a part of the property is not 
interested in the question of whether 
all of the*property was divided, or 
the partition was only of a part 
thereof. Friedrich v. Friedrich, 111 
a. :26, 35 S 371. : 

[e] Disposition of proceeds.—In 
an action for partition of land where- 
in plaintiff held a certain interest in- 
dividually and also an interest for 
one of defendants in trust to secure 
an indebtedness to a third party, such 
defendant could not complain of a 
decree ordering a sale and giving 
plaintiff priority in distribution of the 
proceeds, instead of applying them 
pro rata among the owners of the 
property, where defendant’s rights to 
his share were properly protected. 
Van Cise y. Pratt, 26 S. D. 194, 128 
NW 619. 

[f] Decision held prejudicial._— 
Where complainants in a partition 
suit held title in common, a decree 
adjudging eight ninths of the prop- 
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On certiorari the appellate court cannot review 


2. Parties Entitled To Allege Error.*° 
Under the general rule*! an appellant cannot com- 
plain of a matter not prejudicial to his interests,*? 
such as a matter prejudicial only to an adverse par- 
ty,*? or to. a coparty,’* or to one in whose rights 
appellant has a natural but not a legal interest,*° 
or errors affecting appellant’s technical rights but 
not substantially prejudicial thereto;** nor can he 
complain of a matter as to which he has expressly 
or impliedly given his consent,** nor of a prejudicial 


erty to be subject to a homestead 
right was prejudicial to the complain- 
ant so as to permit him to complain 
in the appellate court, his interest 
being held not to be subject to the 
homestead, as, under the decree as 
it was rendered, the interests could 
be severed only by a. sale of the 
premises, whereas, without the home- 
stead, the tenancy would presum- 
ably have been severed by partition. 
Kloss v. Wylezalek, 207 Ill. 328, 69 
NE 863, 99 AmSR 220. 


83. Estes v. Nell, 140 Mo. 639, 41 
Sw 940. 
[a] Defendants complaining of 


plaintiff’s injury.—Defendants in par- 
tition cannot complain that the de- 
cree does not cover all the land 
sought to be partitioned where only 
plaintiffs are aggrieved thereby. 
Estes v. Nell, 140 Mo. 639, 41 SW 


940. 
Hstes v. Nell, supra. 

[a] Defendants complaining of 
prejudice to codefendants.—A ppellant 
defendants cannot complain that the 
interests of their codefendants who 
have not appealed were not adjudi- 


cated. BHstes v. Nell, 140 Mo. 639, 
41 SW 940. 
85. Christian v. Christian, 119 Ala. 


521, 24 S 844; Wettlaufer v. Ames, 
re Mich. 201, 94 NW 950, 103 AmSR 


[a] Interests of appellant’s wife. 
—A defendant in a proceeding in the 
probate court for the sale and dis- 
tribution of personal property, alleg- 
ing that he has no interest in the 
property, and that his wife is the sole 
owner thereof, cannot assign as er- 
ror rulings of the court affecting the 
rights of his wife and not prejudicial 
to his own interests. Christian vy. 
Christian, 119 Ala. "521,94 ‘Sisae 

[b] Dower of appellants’ mother. 
—In a suit by certain heirs for par- 
tition of inherited realty, in which 
complainants alleged that their moth- 
er was entitled to dower, but the 
mother, who was a party, did not 
appeal from a decree not setting off 
dower to her, complainants could not 
complain of the decree in this re- 
spect. Wettlaufer v. Ames, 133 Mich. 
201, 94 NW 950, 1083 AmSR 449. 

86. Tichenor v. Rock, 140 Ky. 86, 
130 SW 989. 

[a] Infants protected by lien and 
bond.—Under Civ. Code Pract. § 497, 
providing that, in a partition action 
under § 490 subs 2, the share of an 
infant shall not be paid by the pur- 
chaser, but shall remain a lien on 
the land until the infant becomes of 
age, or until his guardian gives bond 
as required by § 493, such an infant 
cannot complain, on appeal, after 
reaching his majority, from a judg- 
ment of sale, that no bond was exe- 
cuted before the sale, as, until the 
bond was given, appellant was pro- 
tected by a lien on the land, and aft- 
er the bond was given his interest 
was protected by that. Tichenor v. 
Rock, 140 Ky. 86, 130 SW 989. 

87. Foster v. Roche, 4 NYS 605; 
and cases infra this note. 

[a] Change of party’s position.— 
Plaintiff, who has cited several co- 
defendants, as owning designated in- 
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matter which resulted from his own fault.°§ 
ty in fact injured by a decree of partition is entitled 
to urge error despite a judicial declaration that the 


partition was favorable to him.*® 
[§ 876] 3. Presumptions. 


terests in the property sought to be 
divided, cannot complain that one of 
defendants, after denying that the 
interest of one of her codefendants 
was as large as stated in the peti- 


tion, had, under an agreement with 
that codefendant, discontinued, un- 
der reservation of her rights, her 


opposition on that point, and permit- 
ted the partition to proceed on the 
basis alleged. Benton v. Sentell, 50 
La. Ann. 869, 24 S 297. 

[b] Decree in accordance with ap- 
pellant’s petition.—Where a _ part 
owner of a vessel, suing for parti- 
tion and account, prays for a sale 
of the vessel, hé cannot, on appeal, 
complain of a decree ordering sale 
as his petition requested, such peti- 
tion not having been amended in this 


veere ae Oteri v. Oteri, 38 La. Ann. 
[c] Jury prayed by appellant.—A 


party, having himself prayed for a 
jury, cannot allege his own act as an 
irregularity for which the proceed- 
ings should be set aside. Maignan v. 
Gleises, 4 La. 59. 

[d] Method and terms of parti- 
tion.— Since, under Civ. Code § 1289, 
the right of coOwners of property to 
partition is absolute, an appeal from 
a decree of partition must be dis- 
missed where the codwnership was 
admitted, and the parties had noth- 
ing left to appeal because they had 
consented to the method and terms 
of partition fixed in the decree. 
Reynolds v. Reynolds, 43 La. Ann. 
1118, 10 S 3038. 

[e] Portion allotted to appellant. 
—A party who has expressly agreed 
that a certain portion of the land 
shall be assigned to him cannot ob- 
ject to such assignment on appeal. 
Haines v, Hewitt, 129 Ill. 347, 21 NE 
930. 

{f] Consent recited in decree.—On 
the hearing of a bill for partition 
and to set aside a sale of tne land 
by an administrator, the court ren- 
dered an interlocutory decree setting 
aside the sale, decreeing partition, 
and referring the case to the master, 
to take proof of the use and occupa- 
tion, payment of taxes, and the im- 
provements made by the purchaser 
at the administrator’s sale. Upon 
the coming in of the master’s report 
the court rendered a final decree, re- 
affirming the former decree and re- 
citing that the purchaser from the 
administrator consented to the ren- 
dering of the interlocutory decree. 
The court also stated the account, 
and decreed the amount the tenants 
in common should pay the purchaser 
at the administrator’s sale. Under 
these circumstances the purchaser 
was precluded, by his assent there- 
to, from questioning the propriety of 
the interlocutory decree, such assent 
appearing from the recital in the 
final decree and there being no evi- 
dence that the recital was wrong. 
Holderman v. Graham, 61 Ill. 359. 

Estoppel to appeal see supra § 867 
text and notes 32-34. 

88. Furlong v. Finneran, 223 Ky. 
558, 4 SW (2d) 3878. 

{a] Inadequacy of price is not a 
ground for disturbing a judgment 
confirming a pz etition sale at the in- 
stance of cotenants whose improper 


In accordance with the 
general rule®® the appellate court will indulge all 
reasonable presumptions in favor of the correctness 
of the judgment, order, or decree from which the 
appeal was taken,®! as that it was founded on suffi- 
cient evidence,®? that land of a decedent was not 
subject to debts when partitioned,®* that defendant 
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A par- 


[§§ 875-877. 


‘was not entitled to compensation withheld for im- 
provements,®* that land was appraised before sale,°® 
that commissioners acted impartially®® and duly 


heard the parties,?? and that an erroneous deserip- 


without debts,°® 


trary, discretion 


conduct may have prevented a fa- 
vorable sale. Furlong vy. Finneran, 
223 Ky. 558, 4 SW (2d) 378. 

89. Hewes v. Baxter, 45 La. Ann. 
1059, 13 S 821; Hewes v. Baxter, 45 
La. Ann. 1049, 13 S 817. 


90. See Appeal and Error § 2662. 
91. Cal.—Mesnager v. De Leonis, 
Y40" Cal. '4025°73: P1052. 


Ind.—Randles v. Randles, 63 Ind. 
93; Amory v. Carpenter, 8 Blackf. 
280. 

Iowa.—Snyder v. Snyder, 75 Iowa 
255, 39 NW 297. 

La.—Hansell_v. 44 La. 
Ann. 548, 10 S 941. 

Mass.—King v. Reed, 11 Gray 490. 

Mo.—Eddie v. Eddie, 138 Mo. 599, 
39 SW 451. 

N. Y.—Wainman v. Hampton, 110 
N. Y. 429, 18 NE 234. 

Pa.—McDonald, «.-MecDonald, 256 
Pa. 304, 100 A 867. 

S. C.—Riley v. Gaines, 14 S. C. 454. 

Tex.—Gorman v. Campbell, (Civ. 
AS) 135) 1S Wel 

[a] Land not subject to partition. 
—Under the statute providing that 
compulsory partition shall not be 
made of any burial grounds that have 
been used as such for ten years, not 
exceeding one acre in area or one 
hundred dollars in value, the action 
of commissioners in the partition of 
one hundred and forty acres of land, 
in separating the family burial lot, 
one sixteenth of an acre in area, and 
worth not more than ten dollars, and 
declaring that it shall continue to be 
the family burying ground, will not 
be disturbed, although the judgment 
in partition did not authorize such 
action, and it did not affirmatively 
appear that it had been used ten 
years, it being presumed that the 
lower court, in approving the report, 
acted correctly and was satisfied that 
the burial plot was not subject to 
partition. Eddie v. Eddie, 138 Mo. 
599, 39 SW 4651. 

92. Mesnager v. 
Cal. 402, 73 P 1052; Amory v. Car- 
penter, 8 Blackf. (Ind?) 280; Han- 
sell v. Hansell, 44 La. Ann. 548, 10 S 
941; Stephenson vy. Luttrell, (Civ. A.) 
160 SW 666 [rev on other grounds 
107 Tex. 320, 179 SW 260]; Gorman 
ae Evel, (Tex. Civ. A.) 135. SW 


{a] Indivisibility.—When the prop- 
erty. is ordered to be sold at public 
auction, in conformity to code ar- 
ticles, it is to be presumed that 
satisfactory evidence was adduced 
before the judge that the property 
was indivisible in kind, or that it 
could not be conveniently divided. 
Hansell v. Hansell, 44 La. Ann. 548, 
10 S 941. 

[b] Appointment of receiver.— 
Where, on appeal from an order al- 
lowing’ compensation to a receiver, 
the record showed that appellants 
had opposed the appointment of a 
receiver, but did not disclose the 
ground of the opposition, whether it 
consisted of an objection to the ju- 
risdiction, or contest on the merits, 
and there was nothing showing what 
facts were presented to the court, the 
attack being collateral, it would be 
presumed that all the evidence neces- 
sary to authorize the court in ap- 
pointing the receiver was presented. 


Hansell, 


De Leonis, 140 


tion has been amended.®® 
sumed in support of a decree that a decedent died 


But it will not be pre- 


or that a deed was reformed under 


circumstances not justifying reformation.* 
[§ 877] 4. Discretion of Lower Court. 
exercise of a legal, as distinguished from an arbi- 


While the 


by the lower court may be reviewed 


Mesnager v. De Leonis, 140 Cal. 402, 
13, P1052. . 

[ec] ime Of proof.—Where a peti- 
tion alleged that the lands were 
owned by the petitioners and defend- 
ants, and before the commissioners’ 
report was made and confirmed the 
petitioners proved to the satisfaction 
of the court that the parties had 
prima facie a title te the premises 
as described in the petition, if proof 
in the case (defendants having ap- 
peared, and no default having been 
had) of the title of the parties in 
the premises was necessary, it must 
be considered that such proof was not 
only given, but that it was given in 


time. Amory v. Carpenter, 8 Blackf. 
(Ind.) 280. 
93. Snyder v. Snyder, 75 Iowa 255, 


39 NW 297. 

[a] Illustration.—Partition of 
lands of a testator will not be dis- 
turbed on appeal, on the ground that 
the suit was brought within the 
time allowed for settling estates, and 
the land might be subject to debts, 
where the petition averred, and the 
answer ,denied, that the personalty 
would’ more than cover the debts, 
but the record does not show that 
any evidence as to the debts was in- 
troduced, or that the question was 
called to the attention of the court, 
as it will be presumed that the ques- 
tion was raised below and that the 
estate was at that time substantial- 
ly settled. Snyder v. Snyder, 75 Iowa 
255, 39 NW 297. 

94. Wainman v. Hampton, 110 N. 
Y. 429, 18 NE 234. 

[a] Allowance to defendant for 
improvements not having been de- 
manded in the answer, it may be as- 
sumed from the evidence that the 
rents and profits were substantially 
equal to the value of the improve- 
ments made by him. Wainman vy. 
Hampton, 110 N. Y. 429, 18 NE 234. 


ieee) McCarthy v. McCarthy, 66 Ind. 
96. Riley v. Gaines, 14 S. C. 454. 


Sustaining commissioner’s report 
on appeal generally see infra § 877 
text and notes 11-15. 
eat King v. Reed, 11 Gray (Mass.) 


98. Randles v. Randles, 63 Ind. 93. 
[a] Illustration.—On appeal in 
partition proceedings, the supreme 
court may deem an erroneous de- 
scription contained in the pleadings 
of certain premises, which might 
have been amended by the lower 
court on discovery of the error 
the commissioners, to have been 
amended in accordance with the com- 
missioners’ report. Randles v. Ran- 
dles, 63 Ind. 93. 
99. Perkins v. Goddin, 111 Mo. A. 
429, 85 SW 936. 
_[a]_ For example, where a parti- 
tion decree divided the real estate 
and also certain rents among the 
heirs, it could not be; presumed in 
support of the decree, *as against the 
administrator of a deceased tenant 
in common, that deceased died with- 
out indebtedness, and that adminis- 
tration of her estate was therefore 
unnecessary. Perkins v. Goddin, 111 
Mo. A. 429, 85 SW 936. 
75 Ark. 6, 


1. Landon v. Morris, 
86 SW 672. 


——$—_____., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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in the higher court,? the usual rule® is that, unless 
there is a clear and prejudicial abuse of discretion, 
the appellate court will not disturb matters resting 
in the discretion of the lower court,* such as direet- 
ing a salé instead of partition in kind or vice versa,?® 
the allotment of shares,® the fixing of the amount 
of counsel fees,’ the selection of a trustee to make 
a sale,® and the affirming® or declining to affirm? a 


partition sale. 


The discretion of the commissioners in allotting 
shares on partition will not be disturbed on appeal in 
the absence of an abuse of discretion,!! such as a 
mistake in quantity,!? a decidedly erroneous judg- 
ment,’* or partiality and unfairness** affirmatively 


mae Conover .v.. Walling, 15) ON. 4d. 
Eq. 167. 

[a] Order setting aside sale.— 
Conover v. Walling, 15 N. J. Eq. 167. 

[b] In North Carolina, under a 
code provision authorizing an appeal 
to the superior court from any de- 
cision of the clerk on an.issue of 
law or legal inference, a clerk’s or- 
der vacating a.report of commission- 
ers in partition proceedings is ap- 
pealable, since the clerk’s decision is 
one resting in a legal, and not in an 
arbitrary, discretion. McMillan v. 
MeMillan, 123 N. C. 577, 31 SE 729. 

3. See Appeal and Error § 27538 et 
seq. 

4 See infra text and notes 5-10. 

5. Mitchell v. Cline, 84 Cal. 409, 
24 P 164; Rivers v. Atlantic Coast 
Lumber Corp., 81 S.C. 492; ‘62 SH 
855; and cases infra this note. 

[a] The determination by the 
court (1) whether there shall be an 
actual partition or a sale for divi- 
sion, whether on facts adduced be- 
fore it (Brooks v. Davey, 109 N. Y. 
495, 17 NE 412; Scott v. Guernsey, 
48 N. -Y. 106) (2) or in accordance 
with, or contrary to, the method of 
partition decided upon by commis- 
sioners, referees, or other officers ap- 
pointed by it for that purpose (Mul- 
jer-vo Muller, 4 Calis A 347,.012 P 
200; Tayloe v. Carrow, 156 N. C. 6, 
72 SE 76; McMillan v. McMillan, 123 
IND GOV 577, Obl? SH 293 “Trulltyv. Rice; 
92 N. C. 572; Simmons v. Foscue, 81 
NaC so) (3). 1s Warselya.\ matter 
within its discretion, and the review- 
ing court will not weverse its. deci- 
sion “if no error in law’ was com- 
mitted (Tayloe v. Carrow, supra; Mc- 
Millan v. McMillan, supra; Trull v. 
Rice, supra; Simmons v. Foscue, su- 
pra), (4) ‘or’ “untess’ the ‘error 1s 


. clear” (Scott v. Guernsey, 48 N. Y. 
106). (5) However, if the report of 
commissioners appointed to make 


partition fails to state facts show- 
ing that the interests of owners will 
be promoted by a sale of such lands, 
and such facts do not otherwise ap- 
pear from the record, a decree of 
sale is unwarranted and will be re- 
versed. Bracken v. Everett, 95 W. 
Va. 550, 121 SE 713. 

[b] Sale ordered on conflicting 
testimony as to feasibility of parti- 
tion in kind.—Lawrence v. Lawrence, 
307 Mo. 651, 271 SW 754; Groes v. 
Brockman, 307 Mo. 644, 271 SW 752. 

6. Griffy v. Enders, 60 Ind. 23; 
McClanahan v. McClanahan, 14 SW 
496, 12 KyL 440; Anderson v. Ragan, 
105 Mo. 406, 16 SW 946. 

{a] Rule applied.—(1) Where the 
trial court approved the report of 
the commissioners appointed to make 
partition, and it does not appear 
from the evidence that there was any 
abuse of discretion in his action, the 
judgment will not be disturbed. An- 
derson v. Ragan, 105 Mo. 406, 16 SW 
946. (2) Where, in proceedings to 
partition land held jointly by two 
minors, there have been three divi- 
sions of the land, none differing more 
than as to an acre of land and a 
tobacco barn standing thereon, and 
no substantial inequality appears in 
the last allotment, although the evi- 
dence as tq the value of the tracts 
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shown.?® 


harmless errors 


the judgment of the 
not be disturbed on 
appeal, it being to the interests of 
both infants that the litigation 
should stop. Garth v. Thompson, 72 
SW 782, 24 KyL 1961. 

[b] Where division of land was 
very difficult, and although some mi- 
nor inequalities resulted, the com- 
missioners all stated that the divi- 


is conflicting, 
trial court will 


sion was fair and equal, and the 
proof was conflicting, and it was 
very doubtful if another division 


would be any more satisfactory, judg- 
ment confirming the division would 
not be disturbed. Whittaker v. Stew- 
art, 209 Ky. 365, 272 SW 883 

{c] Evidence insufficient to show 
abuse of discretion.—The affidavit of 
counsel that he believes that there 
was inequality in a division made by 
three selected commissioners, with- 
out specification of facts or designa- 
tion of witnesses and documents, is 
not sufficient to authorize the ap- 
pellate court to interfere with a dis- 
ecretionary order in chancery. Ligon 
v. Taylor, 2 B. Mon. (Ky.) 498. 

7. Greusel v. Smith, 85 Mich. 574, 
48 NW 616. 

Review of counsel fees on certio- 
rari see supra § 874 text and note 79. 

8. Neeld’s App., 70 Pa. 113. 

[a] Thus the supreme court will 
not review the exercise of the dis- 
eretion of the orphans’ court in ap- 
pointing a stranger trustee to make 
a partition sale, where there was al- 
ready an executor, unless it appears 
on the face of the record that there 
was a palpable and gross abuse of 
u discretion. Neeld’s App., 70 Pa. 

9. De Loach v. White, 202 Ala. 
429, 80 S 813. 

10. De Loach v. White, supra. 

11. Duncan v. Clay, 13 Bush (Ky.) 
48; Claude v. Handy, 83 Md. 225, 34 
Aieb3e; >) Aldrich *v, ,Aldrich; "75 (Si jC: 
369, 55 SE 887, 117 AmSR 909. 

[a] Rule applied.—A partition 
made by commissioners will not be 
disturbed where they were not mis- 
led by the misdescription of the prop- 
erty contained in the record, and they 
made an actual examination of each 
piece of realty, and were guided in 
their investigations by the title pa- 
pers and not by the memoranda filed 
with the pleadings. Duncan v. Clay, 
13 Bush (Ky.) 48. 

12. Chamberlain v. Ballinger, 13 
SW 429, 11 KyL 966. 

13. Chamberlain vy. Ballinger, su- 


pra. 

14. Godwin v. Banks, 89 Md. 679, 
43 A 863; Aldrich v. Aldrich, 75 S. 
C. 369, 55 SE 887, 117 AmSR 909. 

15. Smith vy. Smith, 77 W. Va. 260, 
87 SE 355. 

Presumption that commissioners 
acted impartially see supra §& &76é 
text and note 96. 

16. See Appeal and Error § 2830 
et seq. 

17. Earl v. Hart, 89 Mo. 263, 1 Sw 
238; and cases infra note 18. 

{a] In Massachusetts (1) on ap- 
peal from an award, under St. (1917) 
ce 279 §§ 17, 23, for services of com- 
missioners appointed by probate 
court to partition real estate, where 
evidence was taken by commission- 


[§ 878] 5. Questions of Fact and Findings. 
general rule that an appellate court cannot review 
findings of fact?® has been applied in partition 
cases,’ and in accordance therewith it has been 
held that a finding as to the value of the property 
to be partitioned will not ordinarily be reviewed by 
the appellate court.'® 

[§ 879] 6. Harmless Error. 
the general rule that an appellate court will disre- 
gard harmless error,?® an appellate court in partition 
cases will disregard error which is not substantially 
prejudicial to the complaining party,?° 
respecting the number of commis- 
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The 


In accordance with 


such as 


ers and findings of fact made by the 


judge, the findings are open to re- 
vision. Grantham vy. O’Riorden, 138 
NE 908. (2) On appeal from decree 


of probate court on petition for par- 
tition, judge’s finding that testator’s 
omission to name child in will was 
unintentional is open to review where 
there is parol evidence that’ such 
omission was intentional. Howard 
v. Smith, 249 Mass. 522, 144 NE 372. 

18. Claude v. Handy, 83 Md. 225, 
34 A 532; Fisher v. ‘hoxaway Co., 
171 N. C. 547, 88 SE 887; Parrott v. 
Barrett, 81 Si Cs 7 255.) 62) Spe oa: 
Bowen v. True, 79 S. C. 394, 60 SE 
943; Aldrich™ vai Aldrich.(%5_‘S.- ce 
369, 55 SE 887, 117 AmSR 909. 

“Public policy requires the return 
of commissioners’ in partition to be 
sustained unless it clearly appears 
there has been a miscarriage of jus- 
tice. Mere difference of opinion as 
to the valuation is not sufficient to 
warrant the Court in setting it aside. 
To annul the return, it must be shown 
the valuation of the commissioners 
was so grossly incorrect and unequal 
as to justify an inference that the 
commissioners acted from an unfair 
and improper motive; or there must 
be a secured bid or offer to pay a 
higher price made by a party in in- 
terest before the Court.” Allen v. 
Allen, 76 S. C. 494, 499, 57 SE 549. 

[a] Especially where approved by 
judge.—Fisher v. Toxaway Co., 171 
Ne C. 547)’ 88° SH 88 

{b] Extent of rule.—Where com- 
missioners in partition, selected by 
the parties, were men of experience, 
intelligence, and character, who 
viewed the premises, and were unan- 
imous in their conclusion, and there 
is nothing to show that their action 
was influenced by any unfair or im- 
proper motives, their valuation 
should be sustained, although some 
of the witnesses differed from the 
commissioners as to the valuation. 
Parrott v. Barrett, 81 S. C. 255, 62 
SE 241. 

Findings of fact as not constitut- 


ing an appealable order see supra § 


866 

19. See Appeal and Error § 2878 
et seq. 
20. Ill.—Bogart v. Brazee, 331 Tll. 
160, 162 NE 877; ‘Nietert v. Blank, 
POOH VAR 2G. 

Iowa.—Gallagher v. Bell, 82 Iowa 
722, 47 NW 897. 

Ky.—Whittaker v. Stewart, 209 Ky. 
365, 272 SW 883; Stith v. Carter, 60 
SW 725, 22 KyL 1488. 

Nebr.—Jolliffe v. Maxwell, 3 Nebr. 
(Unoff.) 244, 91 NW 563. 
ou Y.—Henderson v. Scott, 43 Hun 


Or.—Reeder v. Reeder, 68 Or. 163, 
SSI LO, w ieo tien ell Gulls 
Pa.—Monroe v. Monroe, 26 Pa. 
Super. 47. 
Gross; (ot arvit. 


Vt.—Blanchard v. 
Rust wv. Bust, 17 we. aver 


370, 123 A 382. 

WwW. Va. 
901. 

[a] Rule applied to harmless er- 
ror: (1) In permitting an amended 
bill to be filed or in not dismissing it. 
RUST “v2. RUSt) “Li Was Vaneeo0ts (2) 
Where, in a proceeding by the heirs 
of a decedent to sell the homestead, 
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sioners,”! and the admission?” or exclusion?® of evi- 
dence. 

[§ 880] K. Determination and Disposition of 
Cause?*—1. In General. An order of partition will 
not be disturbed as to matters properly left for dis- 
position by the trial court.?° Even though the de- 
cree is affirmed the case may, where necessary, be 
remanded for adjustment of accounts.”°® 

A frivolous appeal may be dismissed.?* 

[§ 881] 2. Reversal.28 -A judgment in partition 
cannot be reversed in part and affirmed in part.?° 
Where judgment was rendered on an erroneous 
ground, and it appears that the same judgment might 
or might not have been rendered on a different 
ground, the judgment must be reversed and the case 
remitted to the trial court for disposition of such 
other ground.*® A decree in partition, which is 
made on an insufficient return of commissioners, will 
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be reversed on appeal.?! A modification of a decree 
in accordance with justice is not reversible error.*? 

Practice on remand. On remanding a case the 
appellate court may formulate a mandatory scheme 
of partition.?® The appellate court may direct the 
trial court to supply an omission in the decree.** 
On sending the ease back for a new trial the appel- 
late court will leave the matter of accounting to the 
discretion of the trial court.?® Where the lower 
court errs in complying with the opinion of the ap- 
pellate court, the judgment will again be reversed 
and the case remanded.*® But on remand for an im- 
proper report of commissioners, the trial court may 
properly refuse to enter a decree and instead refer 
the matter to new commissioners.°** 

In North Carolina*® the appellate court should 
dispose of all necessary questions wathin its juris- 
diction before remanding a ecase.2® »s 


there were several heirs, allowing one 
of the heirs ten dollars or fifteen dol- 
lars too much in reimbursement for 
sums expended in buying in tax titles 
on the property resulted in such in- 
significant prejudice to the others in- 


dividually ‘as to be immaterial. 
Douglas v. Douglas, 74 SW 233, 24 
KyL 2398. (3) Where the trial court 
made no allowances for improve- 


ments voluntarily placed on the prop- 
erty by a joint tenant, and the value 
of such improvements and the rents 
and profits were set off against each 
other. Jolliffe v. Maxwell, 3 Nebr. 
(Unoff.) 244, 91 NW 563. 

[b] No notice to creditors.—A de- 
eree sustaining a master’s report in 
partition will not be reversed because 
the master failed to give notice to 
creditor$S, where there is no evidence 
that there were creditors, and it ap- 
peared that the master made prop- 
er searches for liens of record, and 
found none, as there was no injury 
to complainant. Monroe v. Monroe, 
26 Pa. Super. 47 


21. Stith v. Carter, 60 SW 725, 22 
KyL 1488. 
fa] Thus, if it was error to name 


four commissioners instead of three, 
the death of one before any action 
was taken cured the error. Stith v. 
Carter, 60 SW 725, 22 KyL 1488. 

22. Blanchard v. Cross, 97 Vt. 370, 
123 A 382. 

[a] Opinion evidence.—A petition 
for partition being a special pro- 
ceeding, and questions of law oc- 
curring therein being reviewable un- 
der Gen. L. § 2257, and it not appear- 
ing that a substantial injustice had 
been done by the admission of opin- 
ion evidence as to the advisability 
of partition, the judgment rendered 
thereon will not be disturbed. Blan- 
chard v. Cross, 97 Vt. 370, 123 A 382. 

23. Gallaghex v. Bell, 82 Iowa 722, 
47 NW 897. 

[a] For example, where both par- 
ties derive title through the same in- 
termediate grantor, it is not preju- 
dicial error to permit plaintiff to put 
in evidence the copy of the original 
patent, since the state of the title 
antecedent to the common source is 
immaterial. Gallagher v. Bell, 82 
Iowa 722, 47 NW 897. 

[b] Error held prejudicial.— 
Where one tenant claims under an 
adverse title purchased by him, the 
other tenant not having offered to 
pay his portion of the purchase, the 
exclusion of the deed to the former 
tenant is reversible error, although 
no additional evidence was offered as 
to the superior title of his grantor, 
so as to show that the error was 
prejudicial, and even though the bet- 
ter practice is to have the record 
affirmatively disclose the materiality 
of evidence exclusion of which is al- 
leged as error. McFarlin v. Leaman, 
(Tex. Civ. A.) 29 SW 44. 

24. Generally see Appeal and PHr- 


ror § 3003 et seq. 

25. Brown v. North, 141 Iowa 215, 
119 NW 629. 

[a] Rule applied.—An order 
which directs a sale of the land and 
appoints referees to appraise and 
make the sale on time, if necessary, 
but requiring about forty per cent 
cash and a mortgage for the balance 
‘due in three years, with interest, will 
not be disturbed.en appeal, for it re- 
quires the referees to sell for cash 
if it can be done to advantage, and 
since the matter is under the con- 
trol of the trial court, and it may 
make such further order as to the 
sale and terms as shall seem for the 
best interests of the parties. Brown 
v. North, 141 Iowa 215, 119 NW 629. 

26. Frenzel v. Hayes, 242 Mich. 
631, 219 NW 740. 

{a] For example, a partition suit, 
delayed two years after entry of final 
decree, was on affirmance remanded 
for adjustment of accounts for use 
and occupation. Frenzel v. Hayes, 
242 Mich. 631, 219 NW 740. 

27. .vouns. v. . Young, ,GMlo.) 175 
Ne See also Appeal and Brror 

fa] Illustration.—Under Rev. St. 
(1909) § 20388, allowing appeals from 
an interlocutory judgment in an ac- 
tion for partition which determines 
the rights of the parties, or from 
a final judgment in the case, or a 
special order after judgment, and § 
2611, allowing an appeal in partition 
from a final judgment, no appeal lies 
from an interlocutory decree direct- 
ing a sale of the property for par- 
tition, where appellant does not claim 
a greater or less interest in the prop- 
erty than was awarded him by the 
decree but merely claims that the 
provision of the interlocutory decree, 
“that the net proceeds be thereafter 
distributed as this court shall direct,” 
is erroneous. Young v. Young, (Mo.) 
175 SW 585. 

28. Generally see Appeal and Er- 
ror § 3174 et seq. 

29. Bumgardner v. Edwards, 85 
Ind. 117; Kyle v. Kyle, 55 Ind. 387; 
Field v. Hudson, 19 N. M. 89, 140 P 
1118; Kremer v. Haynie, 67 Tex. 450, 
3 SW 676. See also Appeal and Er- 
ror § 3214 et seq. 

[a] A decree being erroneous as 
to one defendant must be reversed as 


to all. Kremer v. Haynie, 67 Tex. 
450, 3 SW 676. 
380. Thompson v. Hart, 58. App. 


Div. 439, 69 NYS 223 [aff 169 N. Y. 
571 mem, 61 NE 1135 mem]. 

[a] TIllustration.—Where the trial 
court denied partition on the errone- 
ous conclusion that the infant plain- 
tiff had no such interest in the land 
as entitled him to maintain the ac- 
tion, the judgment should be re- 
versed, although partition might have 
been denied on the ground that it 
would not be for the best interests 
of the infant, since he has the right 


to have the latter question consid- 
ered by the court. Thompson y. Hart, 
58 App. Div. 439, 69 NYS 223 [rev 
32. Mise. 552, 67 NYS: 307 (aff 169 
N. Y. 571 mem, 61 NE 1135 mem)]. 
Nea: Stallings v. Stallings, 22 Md. 
32. Gass v. Waterhouse, 
Ch. A.) 61 SW 450. 
_la]  Bule applied.—Where, in par- 
tition proceedings, certain lands, part 
of .which conflicted with the grant 
to be partitioned, were held to be 
included in the partition on payment 
of their share by other tenants in 
common of the cost of the purchase 
of a tax title by two tenants in com- 
mon, but, on report of the master as 
to the amounts to be paid, the decree 
was modified to include the cost of 
only that portion which conflicted, 
such modification was not reversible 
error, since the whole matter is be- 
fore the court on appeal, and the 
modification was in accerd with jus- 
tice. Gass v. Waterhouse, (Tenn. Ch. 
A.) 61 SW 450. 


(Tenn. 


33. Parrott v. Barrett, 81 S. C. 
255, 62 SE 241. 
[a] For example, the supreme 


court, in remanding a partition pro- 
ceeding for an erroneous rule of val- 
uation of the property partitioned, 
may formulate a scheme of parti- 
tion of the lands, as a direction to 
the lower court, which must be car- 
ried out, and not treated as a mere 


suggestion. Parrott v. Barrett, 81 S. 
C. 255, 62 SE 241. , 
34. Pierson vy. Glass, (Tex. Civ. 


A.) 84 SW 272. 

[a] For example, when the decree 
failed to authorize a sale of land to, 
satisfy a charge fixed against it, . 
the matter being one of omission, not 
objected to on trial, and the case be- 
ing still pending below to consum- 
mate the partition, on appeal the 
trial court may be directed to sup- 
ply the omission. Pierson v. Glass, 
(Rex. Cive vA.) 84a Swern. 


35. Porter v. Mooney, 64 Ind. A. 
479, 116 NE 60. 

36.. Logan v. McChord, 5 Litt. 
(Ky.) 159. 

37. Field. v.. Hudson, 25 N: M: 7%, 
Woy 1 FBS 

[a] Thus, where commissioners 


reported that land could be _parti- 
tioned in kind upon payment of owel- 
ty by one party and the district 
court’s decree in conformity there- 
with was reversed on appeal, the trial 
court upon remand properly refused 
to decree partition @h mandate on 
the report adjudged to be improper, 
and referred the matter to new com- 
missioners. Field v. Hudson, 25 N. 
Mc udia dation ba oe 


38. See supra § 215 note 99 [t] 
(clerk of superior court is probate’ 
court). 
yaare McBryde v. Patterson, 73 N. C. 

[a] Ilustration.—A bastard died 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 882] A. Right to Costs—1. In General. 
provision therefor,*? 
costs are not allowed in partition proceedings.*? 
As employed in the statutes, the term “costs” may 
include fees or commissions allowed to officers,*® 
even though there is a technical distinction between 
The costs to which one may 
be entitled are divisible into two classes, namely, 
those costs arising prior to an interlocutory judg- 
ment ordering partition,*® and those arising from 
the execution of the partition order.*® 
[§ 883] 2. Discretion of Court. 
hard rule against the allowance of costs** gave way 
to the more equitable one of taxing the costs equally 
without regard to the interest or estate of the par- 
ties,*8 which was criticized as being unsatisfac- 


the absence of a statutory 


“costs, and. stees.” 2 


intestate, seized of land, and leav- 
ing him surviving one bastard sister 
and several legitimate brothers and 
sisters by his mother, under the lat- 
ter of whom plaintiffs in partition 
claimed title. Plaintiffs brought pro- 
eeedings for partition in the probate 
court for land which had belonged to 
the intestate, and defendant pleaded 
sole seizin and possession under a 
deed from C, the bastard sister. On 
being brought in as a defendant, C 
pleaded that the deed was obtained 
from her by fraud and asked that 
it be canceled. The questions raised 
being beyond the jurisdiction of the 
probate court, that court dismissed 
the proceeding at the cost of plain- 
tiffs, who appealed to the superior 
court. The superior court, concelv- 
ing that the probate court had erred, 
prematurely remanded the case. The 
superior court should have. deter- 
mined the question of law raised by 
the plea, whether a bastard sister in- 
herited from her bastard brother to 
the exclusion of legitimate brothers 
and sisters, and then, if necessary, 
should have disposed of the issue of 
fraud in the procurement of the deed, 
by trial before a jury, before re- 
manding: the case for partition in 
the probate court. McBryde v. Pat- 
terson, 73 oNs C478. 


40. Attorney’s fees see infra §§ 
918-929. 

41. See Costs § 3. 

42. Stewart v. Baldwin, 1 Penr. & 
W. (Pa.) 461; Gibson v. Brown, 12 
epee Ours 

[a] Although a statute provides 


for service upon commissioners to 
make partition, where they will ac- 
cept notice and perform the services 
required without the issuance of a 
writ and service upon them, the ex- 
pense incident thereto is unneces- 
sary. Smalling v. Smalling, (Tex. 
Cive AS) (3s SW, (2d) 840.6 8 

43. See statutory provisions. — 

[a] In Ontario.—The commission 
and disbursements allowed in lieu 
of taxed costs in partition actions 
under Consol. Rules (1897), rule 1146, 
include all future costs to the close 
of the case as well as the costs up 
to the date of the report whereby 
the amount is certified, the proper 
future disbursements being included 
therein and fixed in advance. Welsh 
v. Harrison, 7 DomLR 116, 4 OntWN 
139, 28 OntWR 120. 

44. See case infra this note. 

[a] In South Carolina the term 
“all costs,’ used in Rev. St. (1893) 
§ 2548, as amended by the act of 
1897, providing that, when the prop- 
erty sought to be partitioned does 
not exceed one thousand dollars in 
value, the costs shall be one half of 
the costs allowed when the value ex- 
eeeds that sum, and declaring that 
this provision shall apply to “all 
costs” in the cause, includes fees al- 
‘lowed to officers, including the com- 
mission allowed to the master by § 
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VII. COSTS AND FEES?° 
[By Jerome R. FINKLE] 


In 


. py 52 
general.° 


by a party.°? 


The original 


2557 for making the sale. Bryan v. 
Ream, 59, Si Cy, 340,37 Si) 920. 

45. In this class the right to, or 
liability for, costs usually is made 
to depend upon whether such costs 
were a necessary part of an amicable 
partition so that all ought to share 
in the expense, or arose because of 
contested issues (see infra § 884 et 
seq) or were made necessary by a 
party’s improper acts or unfounded 
claims (see infra § 889). 


46. As to this class the statutes 
quite generally provide for some 
equality in distribution among the 


parties according to their respective 
interests in the property partitioned. 
See infra §§ 887, 895 


47. See supra § 882. 

48. See Hinnant v. Wilder, 122 N. 
C. 149, 29 SE 221. 

49. Hyde v. Hindly, 2 Cox Ch. 408, 


30 Reprint 188 (‘As to costs, his 
Honour said, Lord Thurlow had cer- 
tainly decided that in all cases of 
partition, the costs should be borne 
by all parties equally, notwithstand- 
ing their interests in the estate were 
unequal; and in cases where the 
party entitled to the smaller share 
stood in the situation of plaintiff, 
as in this case, his Honour agreed 
that to be the rule of the Court; 
but if a party entitled to 49-50ths of 
an estate were to bring the party 
entitled to the remaining 50th into 
this Court for partition, his Honour 
said he should hesitate a great deal, 
before he made such a defendant 
bear half the costs of the parti- 
tion’). 

50. See statutory provisions. 

51. Warren v. Sheldon, 173 Ill. 340, 
50 NE 1065; Wilcox v. Monday, 83 
Ind. 335; Austin v. Ahearne, 61 N. Y. 
6; Henderson, v. Scott, 43 Hun (N. 


Y.) 22; Weston v. Stoddard, 16 NYS 
605; Cauthen v. Cauthen, 81 S.C. 
818, 62 SH 319; McCarter v. Cald- 
well, 58 5S. C.. 65,36 SE 507; Young 


v. Edwards, 33 S. C. 404, 11 SH 1066, 
26 AmSR 689, 10 LRA 55. 

[a] Provision for jury trial of an 
issue of fact joined in an action of 
partition does not take from the court 
the right to exercise discretion as to 
costs in partition suits in equity. 
Weston v. Stoddard, 16 NYS 605. 


52. See Costs § 22. 

53. See supra text and note 51. 

54. Chilvers v. Race, 196 Ill. 71, 
63 NE 701. 

55. Winkles v. Powell, 173 Ala. 46, 
55) Sso363 Jenkins «v: Dalton, 27 Ind: 
78; Cauthen v. Cauthen, 81 S. C. 313, 


62 SE 319. 

[a] Sound discretion held exer- 
cised where the court awarded 
against plaintiff: (1) One third of 
costs where the costs in that part 
of the suit in which he was success- 
ful were comparatively light, while 
the heaviest costs came in that part 
in which he was wholly unsuccessful. 
Wainscott v. McBroom, 203 Ky. 634, 
262 SW 961. (2) Seven ninths of the 


be equitably®4 and soundly®® exercised. 
right to exercise discretion in taxing costs has been 
given by statute, the term “costs” has been held to 
mean only the ordinarily legitimately taxable costs,°°® 
and not to include extraordinary expenses incurred 
Where costs are made a charge up- 
on a party’s interest in that which is partitioned, 
sound exercise of discretion may inelude the right to 
order such interest sold for payment of costs.°® 
Diseretion as to costs does not extend to permitting 
the administrator of a deceased party to come in, 
after rendition of judgment, and prosecute a suit 
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tory,*® with the result that, either by statute®® or 
in the absence of statute,®! the matter was left to 
the discretion of the court as in equity cases in 
This discretion in allowing costs’? must 


Where the 


cost, in an action to partition property 
of an estate and to foreclose a mort- 
gage. The court found that plain- 
tiff owned a four-ninths interest in 
personalty worth one hundred dol- 
lars, and a seven-ninths interest in 
forty acres of land, and that the es- 
tate owed him one hundred and twen- 
ty-two dollars and forty cents on 
a note as a charge upon the estate’s 
land. Nelson v. Brown, (Tex. Civ. 
A.) 111 SW 1106. (3) Two ninths of 
the costs, and the residue against 
defendants, where two ninths of an 
undivided moiety of land were set 
off to plaintiff. Jenkins v. Dalton, 27 
Ind. 78. 

° [b] Where one defendant raised 
issues in her answer calling for in- 
vestigation, the costs thereof were 
properly ordered deducted from her 
share. Williams v. Jones, 74 S. CG. 
258, 54 SE 558. 

[e] Costs of motion to set aside 
partition sale, contested by the pur- 
chaser, and motion prevailing may, 
in the court’s discretion, be taxed 
against the purchaser. Neal v. 
Smith, 22 Mo. 349. 

{d] Costs of readvertising a sale 
were improperly taxed against plain- 
tiff because he failed to pay in his 
whole bid in cash, he being justified 
in claiming a credit for the amount 
of his distributive share in the pro- 
ceeds of sale, and the balance due 
him on his judgment. Cauthen v. 
Cauthen, 81 S. C. 313, 62 SE 319. 

ted Frivolous answer.—It was not 
within the court’s discretion to 
charge the entire costs to either party 
where defendant’s answer alleged 
that plaintiff had unreasonably re- 
fused to partition by deed and such 
answer was stricken as irrelevant 
and frivolous. McGowan v. Morrow, 
3 CodeRep (N. Y.) 9. 

[f] Leaving parties to bear their 
own costs in controverted matters 
not affecting the right to partition 
held a proper exercise of discretion. 
Smith v. Smith, 10 Paige (N. Y.) 470. 

[g] Proof of reasonableness.—In 
partition, it was error to allow so- 
licitor’s and stenographer’s fees with- 


out proof of reasonableness. BEllguth 
v. Ellguth, 250 Ill. 214, 95 NE 169. 
[h] Amendment of judgment 


awarding costs.—Where, by statute, 
costs are in the court’s discretion 
and a decision must award or deny 
them, designating the party to whom 
costs are to be awarded, it is error 
for the court to amend by order an 
interlocutory judgment for partition 
entered with costs to plaintiff, so as 
also to award costs to the defend- 
ants. Smith v. Smith, 121 App. Div. 
480, 106 NYS 137. 


56. Williamson v. Williamson, 1 
Metc. (Ky.) 303. 

57. Williamson y. Williamson, su- 
pra. 

58. Hinnant v. Wilder, 122 N. GC. 


149, 29 SE 221. : 
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for partition costs where partition is entirely stat- 
utory and there is no provision for such action.*® 
It has been held that, where, for his own conven- 
ience, a party resorts to equity instead of going to 
law, the rule of law relative to the imposition of 
costs should, in the exercise of discretion, be 
adopted.®° 

[§ 884] B. Persons Entitled to Costs—1. Plain- 
tiffs and Defendants—a. Costs in Contested Cases. 
Although a general statute, providing that in all ac- 
tions the prevailing party shall recover costs,®* has 
been held an insufficient basis for allowing costs to a 
successful litigant in partition proceedings on the 
ground that a petition for partition is not an action 
within the meaning of such a provision,®? it is com- 
monly provided that either party, successful®*® up- 
on a contested issue,** in a partition suit may re- 
cover from the other the costs arising from such 
litigation;°> and costs may be awarded where an 
issue in law only is determined.*® Such statutory 
provisions are binding at law, even though the 
amount and manner of the payment cannot be de- 
termined until the property has been sold,°? but 
usually they are binding in equity only when costs 
are not otherwise awarded,®® and, when effective in 


any ease, it is generally held that the prevailing. 


party can, as a matter of right, recover costs from 
an unsuccessful party only up to the time when judg- 
ment ordering partition was rendered,°®® or from the 
filing of respondent’s answer until the contested is- 
sue of the right to partition was disposed of.7° A 
statute giving costs upon a trial of title has been 
construed as a denial of costs in all other cases.7+ 

Plaintiff’s overstatement of rights. Statutes pro- 
viding that defendants are entitled to costs when 
the petitioner has claimed more than he is found 
entitled to, even though he has succeeded generally 
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posed and on which the petitioner 


[§§ 883-886 


H 

in his claim,’? have been held inapplicable where 
defendants have no interest in those parcels in which 
the petitioner recovers less,**. yet have been held ap- 
plicable where the petitioner and respondents are 
tenants in common of only part of the land and are 
not interested in the residue, so that partition is 
made only of that part in which they are commonly 
interested.** When, however, defendants are enti- 
tled to costs because of petitioner’s overstatement 
of his interest, they can be allowed only single costs 
where they were in effect but one party and all have 
made the same defense,’® even though they pleaded 
separately.’® x ; 

[§ 885] b. Costs of Dividing Property or Pro- 
ceeds. Costs arising from the actual division of the 
property or proceeds thereof may be allowed to 
either party who has incurred them,** even though 
he be not entitled to those arising from contested 
issues.“ Where a judgment awards the costs to 
plaintiff, a further provision awarding taxable costs 
and disbursements to defendants who merely ap- 
peared has been held necessarily to limit such de- 
fendants to the costs before notice of trial,*® and 
they may not obtain even these if the judgment 
ordered an actual partition and consequently there 
is no fund in court from which an allowance can be 
made.®° 

[§ 886] 2. Persons Not Parties. Costs, disburse- 
ments, or fees incident to, or resulting from, the pro- 
ceeding may be allowed to persons who are not par- 
ties,* such as auctioneers,*? officers who made sales 
which have been set aside,** and purchasers at a par- 
tition sale who have been discharged because of a 
doubtful title,?* and also guardians ad litem of in- 
fants,*° although the infants had no peysonal inter- 
est in the properties embraced in the action.8° But 
the allowance of fees which are part of the costs di- 


801 [rev on other grounds (Commun. 


59. Richards v. Richards, 136 
Mass. 126. 

60. Agar v. Fairfax, 17 Ves. Jr.| the statute, 
533, 34 Reprint 206. tion, 


61. See Costs § 10 et seq. 

62. Counce vy. Persons Unknown, 
76 Me. 548. 

63. [a] Parties not “successful” 


within the statutes: (1) Parties who 
have agreed upon a case for the opin- 
jon of the court. Reed v. Reed, 9 
Mass. 372; Symonds v. Kimball, 3 
Mass. 299 (but under a statute pro- 
viding that costs shall be awarded 
only when an issue has been joined). 
(2) Defendant successful on a plea 
of non tenent insimul. Shaw y. Ir- 
win, 25 Pa. 347. (3) Defendant who 
recovers on a claim merely because 
the plaintiffs stipulated to allow it, 
although defendant made unsuccess- 
ful claims as to title. Stephenson 
v. Cotter, 5 NYS 749. (4) Defend- 
ant widow upon dismissal of the 
complaint if she has occupied the 
entire property long after her quar- 
antine expired. Green v. Lampman, 
95 Mise. 723, 160 NYS 905. 

64. [a] Issues not “contested’’ 
ones within the statutes: (1) The 
question of whether there should be 
a sale or anactual partition. Sprague 
v. Engelbrecht, 29 Misc. 464, 61 NYS 
952. (2) Question whether the com- 
missioners appointed to make par- 
tition have set off to the petitioner 
land of which the respondent was 
seized in severalty. Dudley v. Adams, 
5 Allen’(Mass.) 96. 

65. See statutory provisions. 

[a] Application of statute.—On 
affirmance of a judgment in favor of 
petitioners in partition, all costs 
which accrued in consequence of the 
trial of any facts alleged in the 
petition, to which a denial was inter- 


prevailed, are properly taxable under 
in the court’s discre- 
in favor of the petitioner, yet 
in practice costs in regard to the 
trial have been taxed only when the 
title in some way came into dispute 
between the parties. Strong v. Hobbs, 
20 Vt. 192. 

[b] Where original and alias 
writs of inquisition were set aside, 
and under a pluries writ the prop- 
erty was awarded to appellant on 
payment of a certain amount, costs 
followed the proceeding and were not 
imposed on the original petitioner 
because of the fact that the rules to 
show cause why the .original and 
alias writs should not be set aside, 
which were made absolute, conclud- 
ed with the words “at the costs of 
the petitioner.” Playford’s Est., 7 
Pa. Super. 325, 42 WklyNC 291. 

Persons liable for costs see infra § 

8 


66. Swett v. Bussey, 7 Mass. 503 
(under statute permitting costs only 
when issue has been joined). 

67. Wood v. Hubbard, 31 App. Div. 
635, 58 NYS 1119,'29 App. Div. 166, 
51 NYS 526. 

68. Cauthen v. Cauthen, 81 S.C. 
313,315, 62° SH 319. 

“The ordinary rule, that costs must 
be taxed in favor of the prevailing 
party against the losing party is not 
necessarily binding on the chancellor, 
and is only effective in equity cases 
when not otherwise ordered by the 
Court.” Cauthen v. Cauthen, supra. 

69. Counce v. Persons Unknown, 
76 Me. 548; Ham v. Ham, 438 Me. 285; 
Crayton! vil Phillips)! Chex. CiveAs) 
297 SW 888 [aff (Commn. A.) 4 SW 


(2d) 961]; Edds v. Edds, (Tex. Civ. 
A.) 282 SW 638. See Richardson v. 
McCloskey, (Tex. Civ. A.) 261 SW 


A.) 276 SW 680]. 


70; Powell v.' Jenny, 11. Alle 
(Mass.) 104. J « 
71. Conant v. Smith, 1 Aik. (Vt.) 
67, 15 AmD 669. 
; fe See Me. Rev. St. (1857) ¢ 88: 
<i Thornton y. York Bank, 45 Me. 

74. Loud yv. Penhiman, 19 Pick. 
(Mass.) 539; Paine vy. Ward, 4 Pick. 
(Mass.) 246. | 

75. Peabody v. Minot, 24 Pick. 


(Mass.) 329. 

76. Peabody vy. Minot, supra. 

77. Story v. Lutkins, 77 Misc. 17,. 
135 NYS 118. 


78. See supra § 884. 

79. Walker v. Porter, 21 NYS 728. 
80. Walker v. Porter, supra. 

81. See cases infra notes 82-86. 
82. Czarnowski’s Succ, 151 La. 


754, oP 325. 

83. lynn v. Kennedy, 62 Hu 
16 NYS 361. ! nee 

{a] Sheriff’s fee for sequestering” 
property.—Code Pract. art 283, pro- 
viding that the sheriff sequestering 
and administering property shall re- 
ceive a just compensation to be de- 
termined by the court, is superseded 
by Act No. 136 (1880) § 23, under 
which the civil sheriff for the parish 
of Orleans sequestering property in: 
a partition proceeding; was entitled 
to receive only two a one half per 
cent on any moneys collected by him 
as his commission. Czarnowski’s 
Suce., 151 La. 754, 92 S 325. 

84 Matter of Cavanagh, 37 Barb. 
Aa Y.) 22, 14 AbbPr 258, 23 HowPr 


85. Whitsett v. Wamack, 95 Mo. 
A, 296, 69 SW 24; Fogarty v. Stange, 
101 Mise. 89, 166 NYS 691. 

86. Fogarty v. Stange, supra. 


nee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 886-892] 


rectly to the persons who are entitled to them may 
be improper and erroneous.*? , 

[§ 887] C. Persons Liable for Costs—1. Plaintiffs 
and Defendants—a. In General. Under statutes 
providing that the costs of the partition must be 
paid by the parties according to their respective in- 
terests,®* one having only a life interest is liable for 
a share of the costs.8° But, where a defendant does 
riot appear and is excluded from a share in that 
which is partitioned, he ought not to be subjected to 
costs;®° and it has been held that as to costs a par- 
tition suit must be regarded as an action in per- 
sonam®! and that no judgment for costs can be ren- 
dered against nonresident defendants served by pub- 
heation only.*?? 

Where disinterested persons are made parties de- 
fendant by a plaintiff who knows that they are not 
interested in the subject matter, plaintiff becomes 
personally liable for costs incurred by such per- 
sons,?* unless such unnecessary parties were brought 
in at the request of, or by the consent of, the other 
defendants.°* 

Where suit is dismissed by plaintiff on condition 
that he pay all costs and expenses, he thereby be- 


‘comes personally liable to persons who have rendered 


services pursuant to a court order.®® 

An intervener who withdraws his plea is person- 
ally liable for costs incurred because of his inter- 
vention.°®® , 

Purchaser at a partition sale who files no objec- 
tion to the return until three months after the sale, 
although the features to which he objects were visi- 
ble at the time of sale, may be liable for costs on 
the setting aside of the sale.°* 

[§ 888] b. Contested Cases. Generally defend- 
ants are liable for all costs incurred in contesting 


87. Ellguth v. Ellguth, 250 Ill. 214, {Johns_ v. 
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Northcutt, 
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the rights of successful plaintiffs,°® as are plaintiffs 
when they unsuccessfully contest issues raised by de- 
fendants;°® and such liability may attach where 
an issue is contested, even though a statute provides 
that, in general, costs shall be apportioned according 
to the parties’ interest in that which is partitioned.* 
Where, however, costs are due by the mass, the costs 
of partition among heirs may be taxed to the heirs, 
although nearly all of the issues grew out of the 
separate claims of the parties.2 If court rules are 
so violated as to make a decree for partition a nul- 
lity, each party may be required to pay his own 
costs.* 

[§ 889] c. Unfounded Claims. When a party 
makes unfounded claims, it is proper to charge 
against him the costs arising therefrom,* and, if 
such conduct causes substantially all of the expense, 
the entire costs may be charged against him.® 

[§ 890] d. Unavailing Proceedings. Where a 
statute provides for contribution according to the 
interest of the parties,® if a partition proceeding 
proves unavailing, all parties who concurred therein 
must share in the payment of costs,? such liability 
extending even to the guardian ad litem of infants. 

[§ 891] 2. Dower Claimants. In cases of actual 
partition of land, it has been held that a widow enti- 
tled to dower cannot be made liable for costs where 
the judgment could affect only the right of joint 
tenants, tenants in common, or coparceners.® How- 
ever, she will be bound to contribute to the costs if 
she has been made a defendant in order that a pur- 
chaser may take an unencumbered title;!° yet it has 
been held that in such a case the proper procedure 
is to deduct the costs from the proceeds of the sale 
and to assign dower from the balance.14 

[§ 892] 3. Owner of Tax Title. The rule that 


49 Tex. 444; | counterclaim, the widow should have 


95 NE 169. 

fa] hus it was error to allow 
solicitor’s and stenographer’s fees 
directly to the solicitor and the ste- 
nographer. Ellguth v. Eliguth, 250 
il. 214.95 NE 169: eS 

88. See statutory provisions. 
. Apportionment of costs see infra § 
$95. 

89. Tanner v. Niles, 1 Barb. (N. 
Ye 560.) Boyer's/ Hst:,- 8. -Pa. Co. VG. 

90. Tanner v. Niles, 1 Barb. (N. 


Y.) 560. 

fa] Although concluded by the de- 
eree, he ought not to be subjected 
to costs. Tanner v. Niles, 1 Barb. 
QN. Y.) 560. 

91. See cases infra note 92. 

As proceeding in rem see supra § 
47. 
92. See infra § 916. 
93. Hamersley v. 
NYLegObs 127. 

94. Hamersley v. Hamersley, su- 


Hamersley, 7 


95. Meserole v. Furman, 38 Hun 
(N. Y.) 355. 

96. Askey v. Williams, 74 Tex. 
294, 11 SW 1101, 5 LRA 176. 

97. In re Hammill, 234 Pa. 438, 83 
A 303. 3 

Purchaser considered as a party 
see Judicial Sales § 113. 

98. Iowa.—Finch v. Garrett, 102 
Iowa 381, 71 NW 429. 

Ky.—Larmon v. Larmon, 173 Ky. 
477, 191 SW 110. 

La.—Jacobs v. Jacobs, 126 La. 365, 
52 S 543. 

Mo.—Appleman v. Appleman, 140 
Mo. 309, 41 SW, 794, 62 AmSR 732. 

N. Y.—Wells v. Vanderwerker, 45 
App. Div. 155, 60 NYS 1089, 7 NYAnn 
Cas 73. 

Tenn.—Johnson v. Johnson, (Ch. 
A.) 53 SW 226. 

Tex.—Askey v. Williams, 74 Tex. 
294, 11 SW 4101, 5 LRA 176; Keener 
v. Moss, 66 Tex. 181, 18 SW 447; 


¥ 


Powell v. Naylor, 32 Tex. Civ. A. 340, 
74 SW 338. 

[a] Illustration.—The rule _ per- 
mitting the distribution of costs in 
partition suits equitably among the 
different part owners will not ap- 
ply where, in an action by children 
of a husband by a former wife to 
have their portion of community 
property of the husband and both 
wives set apart, their title to any 
portion of the property was resisted 
by the- widow and children of the 
second marriage; and upon the es- 
tablishment of plaintiff's title, costs 
incurred therein should be charged 
against the defendants and only the 
actual cost of making the partition 
should be distributed among the dif- 
ferent part owners. Richmond v. 
Sims, (Tex. Civ. A.) 144 SW 1142. 

[b] When defendant considered 
contestor.—A defendant, who, by his 
pleadings, has raised an issue, may 
be held to have contested plaintiff's 
title, even though there be no evi- 
dence to support his attack. John- 
oon vy. Johnson, (Tex. Civ. A.) 35 SW 
52. 

99. Appleman v. Appleman, 140 
Mo. 309, 41 SW 794, 62 AmSR 732. 

[a] Fee of guardian ad litem.— 
One of the children of a_ testator 
brought partition against the other 
children and the widow. The widow 
filed a cross petition against one of 
her codefendants, an imbecile step- 
daughter, and a guardian ad litem 
was appointed, who filed a counter- 
claim on which he recovered. Code 
§ 38 provides that the court shall al- 
low the guardian ad litem a rea- 
sonable fee for his services, to be 
paid by plaintiff and taxed in the 
costs. While it was proper to order 
payment of the guardian’s fee by the 
widow, she being plaintiff in the 
eross petition, yet, as the guardian 
became the real plaintiff under the 


been allowed credit for such payment 
in her account with the imbecile 
daughter. Huhlein v. Huhlein, 87 
AY a4, 8 SW 260. 

; andall v. Casto, 81 W. Va. 
93 SE 1044. Nae 

2. Soules v. Soules, 104 La. 796, 
29 S 342. 

3. Lincoln vy. Africa, 228 Pa. 546, 
CORMAN aoe 

4. e Moyne v. Harding, 132 Tl. 
23, 23 NE 414. t 

[a] TIllustration.—Where a_ bill 
for partition alleged that one of two 
cross complainants was dead, and 
that the other claimed some interest 
in the property, and on trial it was 
found not only that cross complain- 
ants were alive but that they were 
entitled to all _ the property, com- 
plainants should pay all the costs. 
ais Ve Race, L96) Lilet Gouneey 


5. McMullin v. Doughty, 69 N. J. 
Eq. 649, 61 A 265 [aff 68 N. J. Eq. 
776, 55 A 115, 284, 64 A 1134]. 

_{a]. Excessive claims.—On a peti- 
tion for partition of three parcels of 
land, after it had been proved that 
the respondent was sole seized of the 
third, the court would not permit the 
petitioner to amend by striking out 
the third parcel, but allowed the re- 
spondent his costs against the peti- 
tioner and ordered partition to be 
made of the other two parcels. Loud 
v. Penniman, 19 Pick. (Mass.) 539. 

G. See N. Y. Rev. St: (5th ed) p 
615 § 76, p 616 § 86. 

7. Muller AGS Struppman, 6 
AbbNCas (N. Y.) 3438, 55 HowPr 521. 
8. Muller v. Struppman, supra. 

9. Bradshaw vy. Callaghan, 5 Johns. 
(N. Y.) 80 [mod on other grounds 

8 Johns. 558]. 

10. Tanner vy. Niles, 1 Barb. (N. 
Y.) 560. 

11. “Boyer’s’ Hst:,--8) Paseeon 177 
[quot Martin’s Est., 1 Chest. Co. (Pa.) 


600 [47 C.J.] 
costs will not be awarded against the owner of a tax 
title where the removal of a cloud is only incidental 
to the proceeding!? has been held inapplicable to 
partition suits in which removal of a cloud is sought, 
so that such an owner may be held liable for costs.** 

[§ 893] 4. Purchaser Pendente Lite. Under stat- 
utes providing for proportional division of costs,** 
a purchaser pendente lite may be held liable for the 
just proportion of the costs charged upon the inter- 
est conveyed to him,'® even though the interest was 
nominally allotted and set apart in severalty to his 
grantor ;?° yet it has been held that such a purchaser 
does not assume the personal lability of his grantor 
for costs further than they may be paid out of the 
proceeds of the property when sold.1* 

[§ 894] 5. Attorneys Contesting Relative to Fees. 
Where the attorneys for one party have lost in their 
contest with him in regard to their fees, costs in- 
curred solely in such contest should not be taxed 
as general costs but, in the absence of a contrary 
direction based upon equitable grounds, the liabil- 
ity should be made that of the attorneys.1® 

[§ 895] D. Apportionment of Costs—1. In Gen- 
eral. In construing and applying statutes’® pro- 
viding that the costs of partition proceedings may or 
shall be apportioned among all parties according tox 
their respective interests,?° it is immaterial that a 
party owns undivided interests partly by purchase 


512]. 

12. See Bell vy. Bell, 256 Ill. 175, | and the trustee to costs in propor- 
99 NE 934. tion to their respective 

13. Bell v. Bell, supra. the property partitioned. 

[a] TIllustration.—In a suit for | Bryan, 40 Tex. Civ. A. 88, 88 SW 432. 
partition, in which cancellation of 20. See statutory provisions. 
tax deeds was also asked, holders of 21. Manning v. Davis, 
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of the judgment subjected the wife 


[§§ 892-895 


and. partly by inheritance,?1 and the apportionment 
is required among all parties, even though part of the 
land in question be actually divided and part be 
sold.22, Although an equal apportionment of costs 
is not identical with joint liability therefor,?* the 
consent of parties to retain their portions undivided 
will be construed as an assent to a joint judgment 
against all for costs.2* In applying apportionment 
statutes, all the taxable costs and allowances should 
be deducted from a party’s share before it is turned 
over to him.?® 

Dependent on averments in bill. Even though the 
statute provides for the apportionment of costs only 
when the rights and interests of the parties are prop- 
erly set forth in the bill for partition,?® an omis- 
sion in the original bill may be supphed by amend- 
ment.?? * 

Dependent on interposition of defense. Although 
apportionment is provided for only im the event de-- 
fendants do not interpose a good and substantial de- 
fense,** it is not requisite, in order to prevent ap- 
portionment, that such defense be successful, if it be 
of a substantial character, made in good faith and 
upon reasonable grounds.?9 

Validity of apportionment; discretion. While 
eompliance with the statutory requirements is neces- 
sary,°° compliance therewith will be sufficient®! and 
proper even when made by a court of equity which 
the partition of a water power, in 
proportion to the extent of their re- 
spective interests. Wamesit Power 
Co. v. Sterling Mills, 158 Mass. 435, 
338 NE 503. 


[c] Cost of assigning dower.—In 
action for partition, in which widow 


interests in 
Collins v. 


Chex: “Civ. 


the tax deeds were held chargeable 
with the costs of a reference, made 
necessary by their refusal of a suf- 
ficient tender for their reimburse- 


ment. Bell y. Bell, 256 Ill. 175, 99 
NE 934. 

14. See statutory provisions. 

puncruonment of costs see infra § 

15. Wickersham y. Denman, 68 
Callers cease) Ease 

16. Wickersham v. Denman, su- 
pra. 

17. Kalteyer v. Wipff, 92 Tex. 673, 
52 SW 638. 

18. Cauthen v. Cauthen, 81 S. C. 
BB ety4) Sia Bale 

Attorney’s fees generally see infra 
§§ 918-929. ny 

19. See statutory provisions. 

[a] In Kentucky Civ. Code Pract. 


§ 499 subs 13, relating to the divi- 
sion of land, provides that the cost 
of an action shall be apportioned 
among the parties in the ratio of 
their interest. St. (1903) § 889 pro- 
vides that in actions between par- 
ceners, tenants in common, joint ten- 
ants, and for settling and distributing 
and division of deceased persons’ es- 
tates, etc., courts shall have a judi- 
cial discretion in regard to costs. 
Where, in partition, the commission- 
ers reported that they had made a 
fair and equal division of the land, 
costs were correctly. apportioned 
equally between the parties. Mead 
v. Mead, 101 SW 330, 31 KyL 70. 

[b] In Texas, where a wife de- 
nied that any part of the improve- 
ments on her separate estate was 
made with community funds, and un- 
successfully contested the right of 
her husband’s trustee in bankruptcy 
to recover any amount for improve- 
ments made with such funds, but a 
judgment was entered subjecting the 
improvements to sale for the recov- 
ery of the amount found by the court 
to have been contributed from the 
community funds to the improve- 
ments, the sale of the improvements 
on partition to enforce the collection 


A.) 256 SW 300. 


22. Cooper v. Garesche, 21 Mo. 151. 

23. Whipple v. Wales, 47 R. I. 
487, 1384 A 22. 

24. McWhorter v. Gibson, 2 Wend. 
GNP Yee 3 

25. Story v. Lutkins, 77 Misc. 17, 


1355 Nes gals. 

26. See statutory provisions. 

27. Habberton v. Habberton, 156 
Tll. 444, 41 NE 222 [aff 58 Ill. A. 99]; 
Mahlmann v. Mahlmann, 218 Ill. A. 


ane Dunshee v. Dunshee, 179 Ill. A. 
90. 
[a] Tlustration.—Where the bill 


correctly stated the rights and inter- 
ests of all parties, except that it 
failed to state that some defendants 
could not take any interest because 
they were aliens, and this defect was 
corrected by an amendment and there 
was no real contest as to the respec- 
tive rights of the parties, it was 
proper to apportion the costs and 
solicitor’s fees. Habberton v. Hab- 
berton, 156 Ill. 444, 41 NE 222 [aff 
58 Ill. A. 99]. 

28. See statutory provisions. 

29. Metheny v. Bohn, 164 Ill. 495, 
45° NE 1011. 

[a] Where the bill failed to refer 
to a trust deed covering the proper- 
ties sought to be partitioned and the 
defendants interposed such fact as a 
defense, the defense was not a sub- 
stantial one so as to prevent ap- 
portionment of costs. Mahlmann vy. 
Mahlmann, 218 Ill. A. 216. 

30. See cases infra this note. 

[a]. ©hus, where the whole prop- 
erty is assigned to defendant and 
complainant is entitled to receive a 
certain portion of the assessed value, 
complainant’s share of the costs must 
be in proportion to his interest in the 
land. Wallace v. Gill, 9 S. C. Hq. 141. 

{[b] Cost of apparatus to measure 
water.—The expense of the erection 
and setting in operation, by a hy- 
draulic engineer appointed by the 
court, of an apparatus for measuring 
and dividing the water, should be 
borne by all the parties to a suit for 


of deceased owner was made defend- 
ant, where petitioner admitted wid- 
ow was entitled to dower, the cost 
of the assignment of dower should 
not have been taxed against plaintiff, 
but should have been paid by all par- 
ties. King v. King, 182 Ky. 665, 207 
SW 1. 

[d] Cost of caring for cattle.— 
Where by contract defendant was re- 
quired to care for cattle, sheep, and 
horses owned by plaintiff and defend- 
ant, but thereafter plaintiff, by writ 
of sequestration, obtained possession 
of the stock, defendant should not be 
charged with more than one half of 
partition costs and. costs of caring 
for the stock after sequestration. 
Gray v. King, 39 Tex. 616. 

[e] Cost of procuring attendance 
of witnesses.—St. Peters’ Church v. 
rin Church, 2 PaLJR 349, 4 PaLJ 

{f] Parties whose taxed bills ex- 
ceed their rateable proportions of 
the whole costs are entitled to exe- 
cution against those whose taxed 
bills are less. Tibbits v. Tibbits, 7 
Paige, (N. YO" 204: 

[g] Apportioning costs where de- 
ficiency exists.—Where, after sale of 
land under decree of partition, the 
buyers cannot be compelled to com- 
plete their purchase because of in- 
validity of the partition proceedings, 
and there is not enough money in the 
estate to pay the costs and expenses 
of the examination of title, the de- 
ficiency should be paid by the par- 
ties to the suit in proportion to their 
interests. Muller v. Struppman, 6 
AbbNCas (N. Y.) 343, 55 HowPr 521. 

31. Ala.—Porter v. Henderson, 204 
Ala. 564, 86 S 531. 

Ill.—Ellguth v. HEllguth, 250 Ill. 
214, 95 NE 169; Le Moyne y. Harding, 
132 T1323, 23 N44, 
cee oe v. Caldwell, 7 Ky. Op. 

Md.—Corse v. Polk, 1 Bland 233 
note. 

Mass.—Wamesit Power Co. v. Sterl- 
ing Mills, 158 Mass. 435, 33 NE 503. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 895-901] 


- may follow the law and apportion costs in like man- 
ner.*? Where, pursuant to such a statute, an appor- 
tionment has been made, a reviewing court will not 
assume that costs and disbursements other than 
those that may properly be apportioned were ap- 
portioned;** and it has even been held that the 
chancellor’s exercise of discretion in apportioning 
costs among numerous heirs will not be reviewed 
on appeal.*+_ In the apportionment, a distinction 
should be made between the value of life estates and 
estates in fee,*> yet the court may be permitted to 
exercise discretion in determining the value of. the 
shares allotted.*® 

Commission in lieu of costs should be divided in- 
to fractional parts, and allowance be made to the 
parties in proportion to the amount of work done 
by, and the responsibility imposed upon, them re- 
spectively.?* 

[§ 896] 2. By Special Decree. Where the dis- 
pute as to the apportioning of costs on a party’s 
share is only between such party, as owner of a 
part, and a trustee, as owner of another part, the 
apportionment may be made by special decree.*® 

[§ 897] HE. Particular Items. Among the items 
of costs that may be allowed®® under the rules above 
stated*® are: Disbursements generally;*! attorney’s 
fees;*? fees of curator ad hoc;** fees of guardian 
ad litem;** the cost of abstract of title;4® the cost 
of assignment of dower to a widow;*® the cost of 
caring for cattle;*” the cost of procuring attendance 
of witnesses;#® services of commissioners and like 
officers.4®° Where it is a matter of public concern 
that a copy of the commissioners’ return and map 
should be filed of record in a public office, an allow- 


N. Y.—Muller v. Struppman, 6 


AbbNCas 343, 55 HowPr 521; Smith] rendered the 
v. Smith, 10 Paige 470; Tibbits v. 
Tibbits, 7 Paige 204. 

Or.—Meyer v. Hichler, 92 Or. 1, | 482 


179 P 659. 45. 
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lowance was only proper for services 
infant 
and not for other legal services ren- 
dered. Fellows v. Fellows, 89 Ill. A. 
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ance for such cost is proper.°° 

[§ 898] F. Interest on Allowances. Even though 
“costs,” using the term in its technical sense, do not 
bear or draw interest,®! commissioners and others 
who are allowed compensation for their services may 
be considered practically as judgment creditors so 
as to be entitled to such interest as judgment cred- 
itors are allowed by statute.°” 

[§ 899] G. Additional Allowances**—1. In Gen- 
eral. By force of statute in some jurisdictions, ad- 
ditional allowances may be made,*+ as in New York?® 
and Quebec.°°® 

[§ 900] 2. Amount. The statutory five per cent 
limitation as to allowances is a limitation as to the 
aggregate sum allowable to all parties,°7 and is, as 
to plaintiff, to be computed upon the value of the 
whole property sought to be partitioned,®* while for 
a defendant it is to be computed upon the value of 
such defendant’s interest;°® but even though a 
plaintiff be allowed the full percentage provided by 
such statute, he is also entitled to his ordinary stat- 
utory allowance.®° Under the additional statutory 
restriction as to the maximum amount of an allow- 
ance or of allowances,®1 an allowance to a plaintiff 
cannot exceed the specified sum,°? nor ean an al- 
lowance or allowances to all of the defendants, con- 
sidered as a class, exceed such sum.°* 

[§ 901] 3. To Whom Made—a. Plaintiffs and De- 
fendants. Since the statute provides that an addi- 
tional allowance may be made to any party,®* such 
additional award may be made to a defendant as well 
as a plaintiff,®°> and to any defendant,®® the court, 
in applying the statute, not being limited to those 
defendants who have filed answers creating issues.°* 
defendants was indebted to him, no 
defense to the action was interposed, 
within the meaning of Code Civ. Proc. 


8253 subd 2 as amended by L. 
(1898) e 61, providing that, where a 


iny that court, 


S. C.—Wallace v. Gill, 9 S. C. Eq. 
141. 

Tex.— 
444; Gray v. King, 39 Tex. 616. 
Eng.—Baring v. Nash, 1 Ves. & B. 
551, 35 Reprint 214; Agar v. Fairfax, 
17 Ves. Jr. 533, 34 Reprint 206. 

32. Coles v. Coles, 13 N. J. Eq. 
365; Phelps v. Green, 3 Johns. Ch. 
CN. -Y.) 302: 


Discretion generally see supra § 


33. 


Johns v. Northcutt, 49 Tex. 


Hunt v. Meeker County Ab- 
stract,. ete: Co: 126. Minn, 539, 160 
NW 496. 

34 Winkles v. Powell, 173 Ala. 46, 
5dr) 536. 

35. Boyer’s HEst., 8 Pa. Co. 423. 

[a] Tllustration.—Where one half 


of the realty is allotted to the widow 
for life, and the other half to the 
executors in fee, the widow should 
pay one sixth of the costs, the life 
estate being worth only one third 
the fee. Boyer’s Est., 8 Pa. Co. 423. 

386. McGuire v. Luckey, 129 Iowa 
559, 105 NW 1004. 


387. Wuychik  v. Majewski, 19 
OntWN 207. 
38. Robinson vy. Robinson, 24 R. I. 


222, 52 A 992. 


39. See also Costs §§ 226-405. 

40. See supra §§ 882-896. 

41. Hunter v. Meeker County Ab- 
stract, ete, Co., 128 Minn. 539, 160 
NW 496. i 

42. See infra § 918. 

43. Brown v. Furlong, 166 La. 537, 


117 S 583. 


Meee Fellows v. Fellows, 89 Ill. A. 
[a] Stipulation as to guardian ad 


litem’s fee.—Where it was stipulat- 
ed, in a partition suit, that the court 
should allow, a reasonable fee for a 
guardian ad‘litem of an infant de- 
fendant to be taxed as costs, the al- 


é 


Sanford v. Sanford, 157 Ill. A. 
350 (used by the complainant’s so- 
licitor in preparing his bill and of- 
fered, without objection, for deliv- 
ery to the purchaser of the real es- 
tate involved in a partition sale). 


46. King v. King, 182 Ky. 665, 
207 SW 1. ; 

47. Gray v. King, 39 Tex. 616. 

AS. = St», Peters’ sChurchy iv. “Zion 


Church, 2 PaLJR 349, 4 PaLJ 134. 

49. Wamesit Power Co. v. Sterl- 
ing Mills, 158 Mass. 435, 33 NE 503; 
McManus v. Burrows, 191 Mo. A. 594, 
177 SW 671; Coles-v. Coles, 13 N. 
J. Eq. 365; Wuychik v. Majewski, 
19 OntWN 207. 

[a] Illustrations.—(1) Gost = of 
erecting apparatus to measure and 
divide water. Wamesit Power Co. v. 
Sterling Mills, 158 Mass. 435, 33 NE 
503 (partition of water power). (2) 
Cost of drawing the commissioners’ 
returns. Coles v. Coles, 13 N. J. Eq. 
365. (3) Cost of making a required 
field book. Coles v. Coles, supra. 

50. Coles v. Coles, supra. 

51. McManus v. Burrows, 191 Mo. 
S4cn. 177 SW 671. See also Costs 

52. McManus v. Burrows, supra. 

53. Extra allowances generally see 
Costs § 343 et seq. 


54. See statutory provisions. 

55. see Civ. Pract. Act §§ 1512, 
1513. 

[a] Allowance is in discretion of 


the court subject to the right to cor- 
rect mistakes in granting or with- 
holding the same. Warren v. War- 
ren, 203 N. Y. 250, 96 NE 417. 

[b] What constituted a defense 
under .statute prior to amendment.— 
In an action in partition, where all 
the defendants except one interposed 
answers uniting in the prayer of the 
complaint, and the one not so unit- 
ing merely alleged that one of the 


defense was interposed, a sum not ex- 
ceeding five per cent of the value of 
the subject matter involved might be 
allowed the parties, and no greater 
allowance than two hundred dollars, 
as fixed by subd 1 of the section, 
could be made. Defendorf vy. Defen- 
dorf, 42 App. Div. 166,-59 NYS 163 
[aff 26 Misc. 677, 57 NYS 843]. 

56. Latour v. Latour, 3 Que. Pr. 
418, 19 Que. Super. 159. 

[a] When an immovable has been 
sold for a price exceeding four thou- 
sand dollars, the costs of an oppo- 
sition a fin de distraine and of the 
contestation thereof should be taxed 
as in an action of the first class, with 
the additional fee of thirty dollars 
which the tariff gives in actions for 
more than four thousand dollars. La- 
TOUT Ves ATOM Gd MQMe ss WP ASO 
Que. Super. 159. 

57. Servin v. Perry, 168 App. Div. 
243, 153 NYS 3; Van Meter v. Kelly, 
137 App. Div. 455, 121° NYIS)Ns74: 
Doremus v. Crosby, 66 Hun 125, 20 
NYS 906. 

58. Warren v. Warren, 203 N. Y. 
250, 96 NE 417; Doremus v. Crosby, 
66 Hun 125, 20 NYS 906. 

59. Warren v. Warren, 203.N. Y. 
250, 96 NE 417. 


60. Johnston v. Johnston, 165 App. 
Div. 24, 15 NYS 65. 

Glo See No YeeiGivas Pract eAct. Ss 
1514, 

62. Warren v. Warren, 203 N. Y. 


250, 96 NE 417. 


63. Warren v. Warren, supra. 

Gar Seem Niue) Clive Pract. a NCtuss 
isle 

65. Warren v. Warren, 203 N. Y. 


250, 96 NE 417; Story v. Lutkins, 77 
MISC ain disor ING: tulese 

66. Crossman v. Wyckoff, 64 App. 
Div. 554, 72 NYS 337. 

67. Warren v. Warren, 203 N. Y. 
250, 96 NE 417. 
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[§ 902] b. Guardians Ad Litem. Where it is 
shown that an infant has no interest in the subject 
matter of the partition proceeding, the guardian ad 
litem, although entitled to his taxable costs, is not 
entitled to any additional allowance under the stat- 
utory provisions.®® 

[§ 903] c. Referees. A referee’s statutory per- 
centage for paying out money is properly cast under 
the statute providing for additional allowances in 
partition suits.°® 

[§ 904] d. Attorneys. Where an additional al- 
lowance is made to an attorney employed by a par- 
ty,7° the attorney may be compelled to make resti- 
tution of an excess of payment erroneously or- 
dered,*1 neither the defense that he has retired from 
the case and that his client has executed a general 
release to him of all claims and demands,‘? nor the 
defense that, in form, the allowance was made to 
his client and therefore the client should be called 
upon to make the restitution,’* being available.** 
When, however, an attorney is compelled to repay 
the greater part of the allowance granted, it will be 
on terms equivalent to a restoration of his hen on 
his clent’s distributive share, if, in reliance upon 


the allowance, the attorney has taken any action re- ‘ 


\ 


sulting in the loss of such lien.7® 

[§ 905] 4. Personal Decree. In a ease of actual 
partition, a personal decree may be entered against 
one party in favor of the other to compensate the 
latter for a difference in extra allowances made to 
the parties.*® 

[§ 906] H. Property and Funds Liable—l. In 
General. Where actual partition is made, the share 
assigned to a party ordinarily is liable for such par- 


68. Doremus y. Crosby, 66 Hun 
125, 20 NYS 906; Fogarty v. Stange, 
101 Mise. 89, 166 NYS 691. 

69. Johnston. vy. Johnston, , 165 
App. Div. 24, 151 NYS 65. 

70. Cooper v. Cooper, 51 App. Div. 


77. Brown v. 


1145]; 


PARTITION 


$250 to the plaintiff's allowance’). 
Brown, : 
A.) 230 SW 1058; Cain v. Hopkins, 
(Tex. Civ. A.) 141 SW 834 [rev on 
other grounds 105 Tex. 591, 143 SW | 307] 


Virginia Iron, 


ty’s share of the costs,77 the costs being a lien there- 


on;*® but interests in remainder are not liable for 
costs where the partition is between life tenants.‘? 

Costs of subdivision of share. If a share is sub- 
divided, the additional costs occasioned thereby are 
a charge upon that share only.*° 

[§ 907] 2. Estate of Decedent. Where the par- 
tition proceeding is among heirs, the estate may be 
held hable for costs.§? , 

[§ 908] 3. Rents and Income. When there is 
rent or income for distribution, it is liable for costs, 
and a party’s share of the costs should be deducted 
from his interest therein before distribution of the 
rent or income is made.®? 

[§ 909] 4. Proceeds of Sale—a. In General. Un- 
der statutes making a party’s share of the proceeds 
of a sale liable for his share of thé costs,®* costs 
should be deducted from the proceed® prior to mak- 
ing distribution thereof ;** but the proceeds of the 
sale of one tract may not be applied to the payment 
of fees and costs incurred in the partition of an- 
other;*® nor may that part of the costs for which 
one party is able be deducted from the entire pro- 
ceeds of sale.8® Dower interests®* and the interests 
of heirs,** as well as that part of the proceeds which 
represents the enhanced value of property resulting 
from improvements made by one party,®® have been 
held hable for a share of the costs.2° Payment of 
costs from the proceeds of sale as a matter of right 
does not extend to those costs that rest within the 
court’s diseretion,®* or to costs arising from the sell- 
ing referee’s advertising the property in addition to 
the mode required by law;°? nor does it extend to 


paid out of the estate. “Thompson v. 
Hart, 58 App. Div. 439, 69 NYS 223 
[aff 169 N. Y. 571 mem, 61 NE 1135 
mem, and rev 32 Misc. 552, 67 NYS 


CTE Civ. 


ete Corry. [b] Improper assignment of dow- 


[§§ 902-909 


595, '64 NYS 901 [aff 164 N. Y. 576 
mem, 577 mem, 58 NE 1086 mem]. 

[a] Attorney’s fees when defend- 
ants unite in complaint.—The attor- 
ney’s fees in partition provided in 
Code Civ. Proc. § 3253 subd 2, as 
amended by L. (1898) c¢ 61, “where 
a defense has been interposed,” can- 
not be allowed, all defendants an- 
swering and uniting in the prayer of 
the complaint; and this, although one 
defendant asked relief against an- 
other. Defendorf v. Defendorf, 26 
Mise. 677, 57 NYS 843 [aff 42 App. 
Div. 166,759 NYS 163). 

71. Cooper v. Cooper, 51 App. Div. 
59D, 64. NYS 901 [ati 164° Ny OY. .576 
mem, 577 mem, 58 NE 1086 mem]. 

72. Cooper v. Cooper, 51 App. Div. 
595, 64 NYS 901 [aff 27° Misc. 595, 
59 NYS 86, and 164 N. Y. 576 mem, 
577 mem, 58 NE 1086 mem]. 

73. Cooper v. Cooper, 27 Misc. 595, 
59 NYS 86 [aff 51 App. Div. 595, 64 
NYS 901 (aff 164 N. Y. 576 mem, 
, DS NE 1086 mem) ]. 

74. ooper v. Cooper, 51 App. Div. 
595, 64 NYS 901 [aff 164 N. Y. 576 
mem, 577 mem, 58 NE 1086 mem]. 

75. Cooper v. Cooper, 27 Misc. 595, 
59 NYS 86 [aff 51 App.'Div. 595, 64 
NYS $01 (aff 164 N. Y. 576 mem, 577 


mem, 58 NE 1086 mem) ]. 
76. Story v. Lutkins, 77 Misc. 17, 
19, 185 NYS 118 (where the extra 


allowance to plaintiff was one thou- 
sand dollars, and the extra allow- 
ance to defendant was five hundred 
dollars, which means, according’ to 
the rule laid down in Tibbits v. Tib- 
bits, 7 Paige (N. Y.) 204, 205, “that 
the plaintiff’s Share shall be charged 
with $750 and the defendant’s share 
with $750 or, in other words, that 
the defendant’s share shall contribute 


Roberts, 103 Va. 661, 49 SH 984. 

[a] Fee of guardian ad litem.— 
Where an agreed partition between 
the adult beneficiaries under testa- 
tor’s will was fair and should have 
been confirmed, the fee of a guardi- 
an ad litem appointed for infant ben- 
eficiaries in partition action cannot 
be taxed against the adult parties, 
as they .were entitled to have the 
land partitioned according to agree- 
ment, and hence, under statute au- 
thorizing the appointment of a guard- 
jan ad litem to represent a minor 
defendant and providing that the fee 
allowed should be taxed as a part of 
the costs, it should be taxed against 
the interest of the infants. Brown 
v. Brown, (Tex. Civ. A.) 230 SW 1058. 

78. Cain v. Hopkins, (Civ. A.) 141 
SW 834 [rev on other grounds 105 
Tex. 591, 143 SW 1145]; Virginia 
Iron, ete., Co. v. Roberts, 103 Va. 661, 
49 SE 984. 

79. Lawson v. Bonner, 88 Miss. 
235, 40 S 488, 117 AmSR 738. 

80. Coles vy. Coles, 13 N. J. Ea. 
365. 

81. Phelps v. Stewart, 17 Md. 231; 
Thompson v. Hart, 58 App. Div. 439, 
69 NYS 223 [aff 169 N. Y. 571 mem, 
61 NE 1135 mem]. ° 

[a] Illustration.—Where, by the 
terms of a will, the estate was left 
to the executors in trust, to hold 
during the life of the testator’s chil- 
dren, and on the death of any child 
to convey and distribute the share 
allotted to such child to testator’s 
grandchildren, and on the death of a 
child they fail to make such convey- 
ance and distribution, costs ima par- 
tition suit by one of the grandchil- 
dren to recover his share should not 
be imposed on him, but should be 


er.— Where, in a partition proceeding 
among heirs, the widow’s dower was 
not laid off, as required, before the 
partition among the heirs but each 
part set off was made subject to the 
encumbrance of the dower, costs, up- 
on reversal for proper proceedings, 
were taxable to the estate. Phelps 
v. Stewart, 17 Md. 331. 

82. Story v. Lutkins, 77 Misc. 17, 
U35UNYS 118. 


83. See statutory provisions. 
84 Sarbach v. Newell, 35 Kan. 
180, 10 P 529; Lucas Bank v. King, 


73 Mo. 590. 

85. Dale v. Dale, 88 Mo. 462; Lib- 
erty Sav. Assoc. vy. Commercial Sav. 
Bank, 87 Mo. 225; Langlotz v. Trav- 
€rso; AGN. Ch) i400 Am 22 08 

86. Wells v. Vanderwerker, 45 


App. Div. 155, 60 NYS 1089, 7 NY 
AnnCas 73. 


87. Piper v. Piper, 231 Il 76, 83 
NE 100; Swain v. Hardin, 64 Ind. 85. 
88. Piper v. Piper, 2381 Ill. 75, 88 


NE 100; Swain v. Hardin, 64 Ind. 85. 


89. Sarbach v. Newell, 35 Kan. 180, 
10% P 529. 

90. See cases supra notes 87-89. 

91. Allen v. Allen, 11 NYSt 470. 

[a] Motion that costs of appoint- 


ing a guardian for a lunatic and of 
proving the lunacy be charged upon 
the lunatic’s share of the proceeds 
of the sale of land*in a partition 
suit held not allowable. Masters v. 
ey eas (N. B.) 28 CanLTOccNotes 


92. Stewart v. Paton, 29 NYS 770, 
23 NYCivProc 286. 

[a] MTlustration—Where a_ ref- 
eree appointed to sell in a partition 
suit advertises the property in addi- 
tion to the mode required by law, 
although not ordered by the court to 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Se 
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any other unauthorized act of a party,®* as that of 
improperly compelling a purchaser to complete his 
purchase,’* even though the other parties may be 
benefited by such act; "5 but it does extend to costs 
made necessary by the parties’ failure to see that the 
record of the partition proceedings was perfect.°® 

Where original sale was void because the terms 
of the deeree were not complied with, complainants 
in the suit are not entitled to eredit for costs pay- 
able out of the proceeds of a valid sale under a de- 
cree in a subsequent suit.°7 

[§ 910] b. Mortgaged Property. Since a mort- 
gagee should not be compelled to pay any of the costs 
of the partition proceedings between others unless 
he has unnecessarily inereased such costs,®* costs 
should not be deducted from the proceeds of a sale 
before applying such proceeds to the satisfaction of 
the mortgage,®® especially where it appears that the 
mortgage covers land other than that sought to be 
partitioned and the relative value of the different 
parcels is not shown;t yet it has been held that, 
where premises sought to be partitioned are subject 
to a mortgage amounting to more than the proceeds 
of the sale, so that there is nothing from the pro- 
ceeds to distribute to the owners, and the mortgagee 
answers, declares a forfeiture, and proves up the 
amount due, all costs may, in the exercise of sound 
diseretion, properly be decreed to be paid out of the 
proceeds.” 

[§ 911] I. Time of Taxing Costs and Ordering 
Disbursement. Ordinarily, where costs are to be 
apportioned, the court should not pass upon the 
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- question of taxation,* nor order the payment of dis- 


bursements,* until the proceedings have been com- 
pleted;® and the taxation of costs by a referee® or 
the inclusion of a judgment for costs in the inter- 
locutory decree’ is improper; yet it has been held 
that the separable costs of expensive issues as to 
the title or the basis of division may be adjudged to 
the parties substantially prevailing at the termina- 
tion of such issues.’ Provisions for taxation of costs 
only on final judgment may be inapplicable in equity 
cases if the matter of costs has been left to the dis- 
cretion of the court.®? In a proper case, the taxa- 
tion of costs may be made after the court has ad- 
journed,?® but costs should not be held in abeyance 
pending the outcome of an independent suit between 
parties.1? 

[§ 912] J. Costs on Appeal—l. In _ General. 
Statutory provisions requiring the apportionment of 
the costs of a partition proceeding according to the 
parties’ interests!? have been held to apply to costs 
of an appeal;? but it has also been held that, even’ 
in equity cases,++ costs in the reviewing court should 
be taxed in favor of the prevailing party and against 
the loser;?® yet the guardian of an infant defend- 
ant whose interests were identical with those of the 
successful plaintiff has been held not entitled to 
costs against an appealing defendant in the absence 
of an explicit direction of the court granting him 
costs.1° Where costs rest within the court’s dis- 
cretion, costs of an appeal have been allowed to 
each party out of the proceeds of the sale,t7 and de- 
crees have been reversed without an award of 


do so, the cost of such additional 
advertisement cannot be allowed out 
of the whole proceeds of the sale, 
but is chargeable to the share of the 
party who authorized it. Stewart v. 
ener 29 NYS 770, 23 NYCivProc 

6. 

93. Roarty v. McDermott, 89 Hun 
511, 35 NYS 308. 

94. Roarty v. McDermott, supra. 

95. Roarty v. McDermott, supra. 

96. Simmons y. Baynard, 30 Fed. 


Tllustration.—Where proceed- 
ings, by a trustee in partition, to 
confirm the partition sale are made 
necessary by the failure of the rec- 
ord to disclose the parties repre- 
sented by the attorneys who ap- 
peared, the fund must bear the costs, 
as it is the duty of all parties to see 
that the record is perfect. Simmons 
v. Baynard, 30 Fed. 532. 

97. Liverman vy. Lee, 86 Miss. 370, 
88 S 658. 

98. See cases infra note 99. 

Effect of partition on rights of pri- 
or lienors see supra §§ 521, 526; and 
infra §§ 932, 945, 946. 

99. Shivers v. Hand, 50 N. J. Eq. 
231, 24 A 911; Beller v. Antisdel, 84 
Hun (252; 32 NYS) 575; Goebbles. v. 
Morrisey, 53 Misc. 421, 103 NYS 386. 

[a] Tllustration.—Where the va- 
lidity of a mortgage is attacked, but 
the issue is decided in favor of the 
mortgagee, he is entitled to the pro- 
ceeds of the partition sale after the 
payment of the necessary expenses 
of the sale and the taxes constitut- 
ing a lien upon the property, before 
the deduction of costs of the suit. 
Goebbles v. Morrisey, 53 Misc. 421, 
103 NYS 386. 

1. Lewis v. Pease, 21 App. Div. 
628, 47 NYS 303; Beller v. Antisdel, 
84 Hun 252, 32 NYS 575. 

2. Marx v. Chicago State Bank, 
294 Ill. 568, 128 NE 475 [rev 216 Ill. 
A. 418]. 

[a] Exercise of discretion in spe- 
cial proceeding.—Where the holder 
of mortgages on the shares of certain 
of the defendants, in an action for 
partition to which he was not a par- 
ty, made Papcaticn, in such action, 


4 


after the entry of an interlocutory 
judgment for a sale of the premises, 
to have his mortgages paid out of the 
proceeds of such sale, in which pro- 
ceeding an order of reference was 
made to ascertain and report, the 
costs therein were in the discretion of 
the court, under Code Civ. Proc. § 
3240, as such proceeding was not an 
action, nor a motion in such action 
for partition, but a special proceed- 
ing. Byrnes v. Labagh, 10 NYSt 728, 
12 NYCivProc 417. 

3. Huntress v. Tiney, 46 Me. 83; 
Wentworth v. Wentworth, (Tex. Civ. 
A.) 142 SW 141; Cresap v. Brown, 82 
W. Va. 467, 96 SE 66. 

[a] Opening case by admitting 
new parties.—After an interlocutory 
judgment for partition which was, in 
fact, a final judgment as to certain 
parties, other parties were allowed by 
the court to come in and defend, and 
thereupon the petitioner moved for 
costs against the prior parties and 
the appointment of commissioners. 
The motion was properly overruled, 
since the admission of new parties to 
defend was in effect to open the case 
for further proceedings. Huntress v. 
Tiney, 46 Me. 83. 

4 Flynn v. Kennedy, 62 Hun 26, 
16 NYS 361; Weeks v. Cornwell, 38 
Hun GN. Yoy.5777 

[a] Referee applying sale pro- 
ceeds to plaintiff’s attorney’s fee pri- 
or to a final judgment confirming the 
sale and ordering the distribution of 
proceeds is held not entitled to re- 
cover the same from the plaintiffs 
upon a finding that such payment was 
improperly made. Flynn v. Kennedy, 
62 Hun 26, 16 NYS 361. 

5. See cases supra notes 3, 4. 

[a] ‘Bule that costs follow the 
judgment held applicable only to de- 
fendant against whom a judgment 
in partition was rendered, and not ap- 
plicable so as to permit taxing costs 
against warrantors where the cause 
was remanded for further trial on the 
several demands in warranty. . Suth- 
on v. Laws, 132 La. 207, 61'S 204. 

6. Wells v. Vanderwerker, 45 App. 
nae 155, 60 NYS 1089, 7 NYAnnCas 


7. Harrington vy. Goldsmith, 136 
Cal. 168, 68 P 594; Flynn v. Kennedy, : 
62 Hun 26, 916 NYS 361. But see 
Wood vy. Hubbard, 29 App. Div. 166, 
51 NYS 526 (holding that awarding 
costs in the interlocutory decree was 
not reversible error where plaintiff 
was entitled to costs almost as a 
matter of course). 

[a] One relying upon an interloc- 
utory judgment awarding costs does 
so at his peril. Flynn v. Kennedy, 62 
Hun 26, 16 NYS 361. 

8. Cresap v. Brown, 82 W. Va. 467, 
96 SE 66. 

9. Johnson v. Weir, 36 Misc. 737, 
74 NYS 358 [aff 72 App. Div. 325, 16 
NYS 76]. 

10. Strong v. Hobbs, 20 Vt. 192. 

[a] Illustration.—Where the judg- 
ment of the county court on a peti- 
tion for partition has been affirmed 
by the supreme court on exceptions, 
costs may be taxed after the court 
has adjourned, as in other cases. 
Strong v. Hobbs, 20 Vt. 192. 

11. Cauthen y. Cauthen, 81 S. C. 
313, 62 SE 319. 

[a] Tllustration.—In taxing costs 
ina partition suit, it was improper to 
hold in abeyance taxation of costs in- 
curred solely in a contest between 
plaintiff and attorneys, until the ter- 
mination of such suit, ‘it being proper 
to tax such costs against either the 
plaintiff or the attorneys. Cauthen v. 
Cauthen, «81 S., C. 313, 62.SH: 319. 

12. See supra § 895. 

13. Reeder v. Reeder, 68 Or. 163, 
LS aP PLO 3 7. Paton 

14, Cauthen v. Cauthen, 81 S. C. 
313, 62 SH 319. 

15. Hunt v. Meeker County Ab- 
stract, ete., Co., 128 Minn. 539, 151 
NW 1102; Cauthen v. Cauthen, 81 Ss. 
C. 313, 62 ‘SE 319. 

16. Halstead v. Halstead, 2 
Thom ps dé Ce CNY)" 6'7 3: 

17. Wood v. Hubbard, 31 App. Div. 
635, 53 NYS 1119, 29 App. Div. 166, 
51 NYS 526 

[a] Illustration.— Where partition 
was ordered and, in the interlocutory 
decree, the court awarded costs to the 
successful plaintiff, whereupon the 
defendants appealed from that part 
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costs.t§ 

[§ 913] 2. Reduction of Costs Allowed by Lower 
Court. Under proper circumstances, the reviewing 
court may reduce the costs allowed in the lower 
court,’® as where the costs amount to more than the 
property to be divided.?° 

[§ 914] K. Judgment, Taxation, and Enforce- 
ment of Payment—l. In General. Judgment for 
costs should not be ineluded in the interlocutory 
decree,?? but in the final judgment.?* Where it is 
provided that the costs of partition shall, in the first 
instance, be paid by the petitioners, but eventually 
by all parties in interest,?* it is not necessary that 
the final judgment for costs should show comphance 
with the statute;** but where it is required that the 
apportionment of costs be made in the judgment or 
decree,*® a reviewing court may remand the cause 
for compliance with such ‘provision.?° 

[§ 915] 2. Motion To Retax Costs. Where the 
fixing of costs is a part of the judgment, a motion 
to retax them is subject to demurrer, the fixing of 
costs in such a ease not being a mere matter of com- 
putation that can be corrected by motion.?"7 

[§ 916] 3. Personal Judgment. A personal lia- 
bility for costs in partition proceedings cannot be 


adjudged against nonresidents brought in by pub- 


heation only;?® hence, a personal judgment based 
upon service by publication is valid only as to per- 
sons living within the state;?? and if the land par- 


titioned is allotted by metes and bounds, definite 
of the judgment on the ground that [a] 
no award should have been made un- 
til the final judgment, costs of the 
appeal were allowed to each party, 
to be paid out of proceeds of the 
sale, since, as plaintiff had succeed- 
ed in her action, it was almost a mat- 
ter of course to award her costs. 
Wood v. Hubbard, 31 App. Div. 635, 
DoLN IS LEO 29 App, SDilv. 7166, Sil 


under 
thorizing 
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Personal liability of oil land 
lessee on receivership.—No personal 
liability for costs could be taxed 
against defendant oil corporation as 
joint lessee of oil and gas lands for 
costs of a receivership appointed in 
partition suit on plaintiff's petition 
Rev: St. art 2128 subd 1;-au- 41. 
appointment of 
in actions between parties jointly in- 
property. 
Oil Co. v. Meredith, (Tex. 


[§§ 912-917 


apportionment of costs to the various parties is 
necessary to create personal liability.°° In a suit in 
debt on any personal judgment for costs, the proof 
must be definite and exact in order to entitle plain- 
tiff to recovery.*+ 

[§ 917] 4. Lien, Execution, and Sale. General 
rules*” govern the collection of costs awarded in par- 
tition proceedings.** Statutory provisions making 
costs a lien upon the property partitioned and pro- 
viding that one entitled to costs and expenses shall 
have execution therefor*®* have been held to extend 
to purchasers discharged because of a doubtful ti- 
tle,** to parties whose taxed pills exceed their rata- 
ble shares of the sum of the costs of all of the par- 
ties,®® and to commissioners who have been allowed 
compensation for their services,** so as to give such 
persons the benefit of the provisions.** Under such 
statutes, it has been held that the ceurt may order 
the sale of the land awarded. to a party, for the pay- 
ment of his share of the costs,*® but it has also been 
held that the court has no jurisdiction to order a 
sale and that the hen for costs must be enforced 
like other judgment liens.*° If the statute provides 
that the costs shall become a len upon the shares 
when so specified in the judgment, a separate judg- 
ment against party for the amount of costs assessed 
to his share is not within the statute so as to make 
such costs a lien.44 Where an execution is issued, 
it must conform to the judgment;*? hence where it 
recites a judgment different from that actually ren- 
191 Mo. A. 594, 177 SW 671. 

38. See cases supra notes 34-37. 

39, Taliaferro v.” Butler, Wi Tex 
578, 14 SW 191; Strong v. Hobbs, 20 
Vt. 192 

40. Virginia Iron, etc., Co. v. Rob- 
erts, 103 Va. 661, 49 SE 984. 
Lacoste v. Eastland, 117 Cal. 
673, 49 P 1046. 

[a] Illustration.—A judgment de- 


creeing partition contained no adju- 
dication of costs, but merely a direc- 


receivers 


United 


Civ: IS 258 SW 550 [aff (Commn. 


NYS 526. terested in the 
1. Arms” vy." Jaymaniy “by Pick: North etes 
(Mass.) 210. 
{aj Illustration.—Where a _ peti-| A.) 272 SW 124]. 


tion by a devisee for partition is op- 
posed by the other devisees, who wish 
to hold their shares in common, and 
the decree of partition causes a di- 
vision among all the devisees, such 
decree will be reversed onappeal, but 
without costs, leaving the petitioner 
to apply to have only his own share 
set off in severalty. Arms v. Lyman, 
5 Pick. (Mass.) 210. 

19. Clapp v. Hunter, 52 App. Div. 
253, 65 NYS 411. 


20. Clapp v. Hunter, supra. 
21. Harrington v. Goldsmith, 136 
Cal. 168, 68 P 594. 


Interlocutory decree generally see 
supra § 399. 

22. Harrington vy. Goldsmith, 136 
Cal. 168, 68 P 594. 

23. See statutory provisions. 

24. Sprott v. Reid, 3 Greene 
(lowa) 489, 56 AmD 549. 


25. See statutory provisions. 

he Shepherd v. Rice, 38 Mich. 
Doe 

fa] Payment of costs and pro- 


ceeds.—Where statutes provide that 
each party’s costs must be paid to 
his attorney and that the proceeds of 
sale, after deducting expenses, etc., 
must be awarded to the parties, the 
award of costs and the order relative 
to payment of proceeds must be made 
in the final decree. McKenna vy. Duf- 
fy. 64 Hun 597, 19 NYS 248. 

27. 4 Younes — Vv. Rutherford, 190 
Iowa 414, 176 NW 241. 

Foote v. Sewall, 81 Tex. 659, 

17 SW 373; Taliaferro v. Butler, 77 
, 14 SW. 191; Freeman: .v. 
Preston, (Tex. Civ. A.) 29 SW 495; 
Gillon v. Wear, 9 Tex. Civ. A. 44, 
28 SW 1014. 


29. Watson v. McClane, 
Civ. A. 212, 45 SW.176. 

[a] Illustration.—A personal judg- 
ment for an attorney’s fee and costs 
rendered, in a partition suit, against 
unknown heirs, upon citation by pub- 
lication, is valid only as to those 
heirs living within the state. Wat- 
son v. McClane, 18 Tex. Civ. A. 212, 
45 SW 176. 

30. Whipple v. Wales, 47 R. I. 
487, 184 A 22. 

fa] Illustration.—A decree in 
partition proceedings, that the “par- 
ties hereto are hereby ordered and 
directed to pay” costs ‘‘within three 
months after entry hereof,’ is held 
too indefinite to create a fixed per- 
sonal debt due from respondents. 
Whipple v. Wales, 47 R. I. 487, 489, 
134 Al 22. 

31. Whipple v. Wales, supra. 

32. See Costs §§ 733-780. 

33. See cases infra notes 34-48. 

34. See statutory provisions. 

[Ta]. Where lien for costs results 
only from a statute, a judgment 
should not declare a lien. Pelletier 
v. Michaud, 20 Que. Super. 413. 

35. Matter of Cavanagh, 37 Barb. 
(N. Y.) 22, 14 AbbPr 258, 23 HowPr 
358. 
36. 
20 


LS Dex 


coe v. Tibbits, 7 Paige (N. 


McManus vy. Burrows, 191 Mo. 

177 SW 671. 

[a] Prior execution unsatisfied.— 
Commissioners, allowed compensa- 
tion in partition, may perfect an exe- 
cution therefor, notwithstanding a 
prior execution obtained by attorneys 
for their own services and returned 
unsatisfied. McManus v. Burrows, 


tion that parties be given until the 
next term to file bills of costs. At 
the next term a separate judgment 
was rendered against one of the par- 
titioners for the amount of costs as- 
sessed to her share. The judgment 
of costs was no part of the judgment 
of partition, within the meaning of 
Pract. Act § 308, providing that the 
costs, when “included and specified in 
the judgment” of partition, become 
a lien upon the several shares. La- 
Hote v. Eastland, 117 Cal. 673, 49 PB 

42. McManus v. Burrows, 246 Mo. 
ee SW 8; Zelle v. Bobb, 14 Mo. 


[a] Execution against defendants 
jointly.—Under a statute providing 
that costs in partition shall be paid 
by the parties plaintiff and defend- 
ant according to their respective in- 
terests, that judgment shall be 
against each party for his respective 
share of the costs, and that against 
all parties to such _ proceedings 
among whom partition shall be: made 
in kind an execution may issue, and 
shall be levied on the lands, etce., of 
the party whose share is set off in 
kind, provided that no lands, ete., 
shall be sold under the execution ex- 
cept for the satisfaction of such 
part of the costs as may be adjudged 
against the owner théreof, an execu- 
tion for costs should be against all 
the defendants jointly, and should 
set out the interests of the parties 
in conformity with the judgment. 
Zelle v. Bobb, 14 Mo. A. 267. 

[b] Reference to parties.—An 
execution for the amount of costs 
and fees due against allottees in par- 
tition is held to conform to the judg- 
ment, although no reference was 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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* such fees. 


§§ 917-918] 


dered, it is void.* 
Issuance of single writ. 


against all parties.** 
Notice as prerequisite to sale. 


[§ 918] A. In General. 


such power.*$§ 
Statutory authorization. 


made to the allottee who had paid 
the entire sum adjudged against her. 
McManus v. Burrows, 246 Mo. 438, 
152 SW 3. ; 

43. Wear v. Gillon, (Tex. Civ. A.) 
40 SW 817. 

[a] Illustration.—Where a judg- 
ment in partition ordered that the 
costs be apportioned among the sev- 
eral parties according to their in- 
terests, and that execution issue “in 
favor of the officers of court against 
each party” for all costs by him in- 
curred, an execution reciting that it 
was issued on a judgment in favor 
of plaintiff against certain defend- 


- ants, unknown owners, for costs, was 


void, there being no such judgment. 
bs v. Gillon, (Tex. Civ. A.) 40 SW 

44. Brown v. Duncan, 132 Ill. 413, 
23 NE 1126, 22 AmSR 545. 

45. Roberts v. St. Louis Mer- 
ehants’ Land Impr. Co., 126 Mo. 460, 
29 SW 584. , 

46. See supra § 882. See also 
Costs § 248. 

47. Ala.—Jordan v. Farrow, 130 
Ala. 428, 30 S 338. 

Ga.—Neal v. Neal, 140 Ga. 734, 79 
SE 849. 

La.—Duffoure v. Duffourc, 154 La. 
274, 97S, 391. 

Mo.—Gulick v. Huntley, 144 Mo. 
241, 46 SW 154. 

Nebr.—Branson_ v. 
Nebr. 288, 121 NW 109. 
gyre App., 119 Pa. 105, 12 A 

[a] Suit to confirm parol parti- 
tion.—Gulick v. Huntley, 144 Mo. 
241, 46 SW 154. 

48. Keating v. Fuller, 151 Ga. 66, 
105 SE 844; Donaldson vy. Allen, 213 
Mon 2osn tlt OSW. 1128) 27 Amsk 
601; Padgett v. Smith, 206 Mo. 303, 
103 SW 948; Conner Realty Co. v. 
St. Louis Union Trust Co., 176 Mo. A. 
2606, 161 SW 865. 

[a] Practice of allowing attor- 
ney’s fees is evidence of the right to 
Donaldson v. Allen, 213 
Mo. 293, 111 SW 1128, 127 AmSR 601. 

49. See supra § 882. 

50. Ky.—Lang v. Constance, 46 
SW 693, 30 KyL 502 

Mich.—Barbour v. Patterson, 145 
Mich. 459, 108 NW 973; Greusel v. 


Branson, 84 


Pee 84 Mich. 574, 48 NW 616. 
r.—Johnson vy. Emerick, 74 
Seon, "303, 104 NW 169, 12 AnnCas 


851. 
Gap eee Vageentlins yee) Oh. wot. 
R. I.—Redecker v. Bowen, 15 R. I. 


52, 23 A 62. 

51. Ala.—Jordan v. Farrow, 130 
Ala. 428, 30 S 338. 

Ark.—Gardner v. McAuley, 105 
Ark. 439, 151 SW 997. 

Ga.—Neal v. Neal, 140 Ga. 734, 79 
SE 849. 

Ind.—Hutt$ v. Martin, 134 Ind. 


587, 33 NE 676. 


a 


An order taxing a stated 
proportion of the costs against each party with a di- 
rection that execution issue in default of payment 
does not authorize the issuance of a single writ 


While the general rule 
is that, in the absence of statutory authority,*® at- 
torney’s fees cannot be allowed as costs in parti- 
tion cases,** it has been held that express statutory 
authority is not necessary to give an equity court 


Statutes allowing costs 
and expenses incident to partition proceedings*® 
have been construed in some jurisdictions to include 
an allowance of attorney’s fees;°° but in other juris- 
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vided that the petitioner shall first pay the costs 


but shall be entitled to judgment against the other 
parties for their proportionate shares, the court 
cannot order the sale of lands set off to certain de- 
fendants without further notice to them than that 


given by publication in the original suit.*® 


Where it is pro- 


VIII. ATTORNEY’S FEES 
[By Gipert G. FINnuEy] 


torney.°? 


dictions such statutes have been interpreted as not 
authorizing such an allowance,°* except, it is held in 
some decisions, where defendant in amicable pro- 
ceedings has accepted the services of plaintiff’s at- 
Of course, under express statutory au- 


thority,®°? the court may or must, depending on 


PP Gt cRTeR aL cas v. Rogers, 3 Kan. 
ao J.—Coles v. Coles, 13 N. J. Eq. 
5s 

N. C.—Ragan v. Ragan, 186 N: C. 
461, 119 SE 882. 

Wash.—Legg v. Legg, 34 Wash. 
USZreovMk>. hse 2 

fa] Judgment in partition which 
assumes to tax attorney’s fees as 
costs is void, since the determination 
of the attorney’s fees is outside the 
issues. Hutts v. Martin, 134 Ind. 
Dios OO ON Eye 61 Os 

52. Gardner v. McAuley, 105 Ark. 
439, 151 SW 997; Coles v.' Coles, 13 
N.. J. Eq. 365. 

53. See statutory provisions. 

54. Plant v. Fate, 114 Iowa 283, 
86 NW 276. 

55. See cases infra this note. 

{al Discretion conferred is a ju- 
dicial discretion. Dent v. Foy, 214 
Ala. 248, 107 S 210; Scott v. Marley, 
124 Tenn. 388, 137 SW 492. 

[b] In exercising its discretion 
the court should consider the facts 
of all the numerous issues in the 
light of the whole record. Dent v. 
Foy, 214 Ala. 243, 107 S 210 

56. Cal.—Watson vy. Sutro, 103 
Cala lOO vai de 2 Ole 

F dv. Nycum, 240 Ill. 472, 

88 NE 1003; Habberton v. Habberton, 

156 Ill. 444, 41 NE 222; Kilgour v. 
Crawford, 51 Ill. 249. 

Iowa.—Plant v. Fate, 114 Iowa 283, 


86 NW 276. 
Ky.—Lang v. Constance, 46 SW 
Williamson v. Wil- 
303 (in equity ac- 


693, 20 KyL 502; 
liamson, 1 Mete. 
tions). 
La.—Duffoure v. Duffoure, 154 La. 
M4 OT Sood 
Minn.—Hanson v. Ingwaldson, 84 
Minn. 346, 87 NW 915. 
Miss.—Hoffman y. Smith, 61 Miss. 
4 


Mont.—Murray vy. Conlon, 19 Mont. 
389, 48 P 743. 

N. J.—Keeney v. Henning, (N. J.) 
55 A 88; McMullin v. Doughty, 68 N. 
Je HO. (06, DD Awd 284 "647A. 1134, 

Oh.—Fibbe v. Poland, 24 Oh. A. 
532, 157 NE 808; Edwards v. Whims, 
2 OhHNPNS 464. 

Pa.—Luzerne Bldg., etc., Assoc. v. 


People’s Bank, 142 Pa. 121, 21 A 806; 
Fidelity Ins., etc., Co.’s App., 108 Pa. 
Be) 

Tenn.—Scott v. Marley, 124 Tenn. 
388, 137 SW 492; Pate v. Maples, 
(Ch. A.) 43 SW 740. 

Utah.—Murray v. Hays, 51 Utah 
211, 169 P 264. 

{a] In Alabama.—(1) Prior to 


1903 attorney’s fees as costs were not 
allowed in partition cases. Jordan v. 
Farrow, 130 Ala. 428, 30 S 338. (2) 
After 1903, by Gen. Acts (1903) p 
33 §§ 3010, 5219 and the Code of 1907, 
an allowance of attorney’s fees as 
costs in partition cases was author- 
ized. Snead v. Lee, 117 S 469; Dent 


whether the statute is mandatory®* or permissive,°° 
make an allowance for attorney’s fees.°°® 
utes are constitutional®’ and give the court power 
whether the particular instance is one in which it 


Such stat- 


v. Foy, 214 Ala. 248, 107 S 210; Dent 
v. Foy, 210 Ala. 160, 97 S 627; Wood 
v. Barnett, 208 Ala. 295,.94 S 338; 
Musgrove v. Aldridge, 205 Ala. 189, 
87 S 803; Long v. Long, 195 Ala. 560, 
70 S 733; Flomerfelt v. Siglin, 155 
Ala. 633, 47 S 106, 130 AmSR 67. 

[b] In Arkansas.—(1) Prior to 
1921 there was no statute authorizing 
an allowance of attorney’s fees as 
costs. Lewis v. Crawford, 175 Ark. 
1012, 1 SW’ (2a), 26. ..-(2) In 1927 the 
legislature (Gen. Acts [1921] 386 § 1) 
authorized an allowance of attorney’s 
fees in suits for partition of. lands. 
Lewis v. Crawford, supra. 

{c] In Indiana.—(1) Prior to 1893 
attorney’s fees could not be taxed as 
a portion of the costs. Hutts v. Mar- 
tin, 9134 “ind: 587, C3isaeNis \iGiGs 2p) 
Since 18938, when the statute concern- 
ing costs in partition cases was 
amended (Acts [1893] p 315), an al- 
lowance of attorney’s fees as costs 
in partition cases has been author- 
ized. Bell v. Shaffer, 154 Ind. 413, 
56 NE 217; Brown v. Conlin, 73 Ind. 
A. 630, 128 NE 3860. (3) Where a 
petition to have attorney’s fees taxed 
as costs is sufficient under the stat- 
ute, the court cannot strike it from 
the files without considering it on 
the merits. Brown v. Conlin, supra. 

[ad] In Missouri.—(1) The court, 
in construing an early statute, held 
that it must appear of record that 
plaintiff in partition had agreed to 
pay the attorney a certain fee, or an 
agreement must be entered of record 
that the judge should fix the amount 


of the fee. Lucas Bank vy. King, 73 
Mo. 590; Draper v. Draper, 29 Mo. 
135 Prank ‘Vv. Crawford)” 14 Sowa: 


599 (contract need not be in writing); 
Zellée v. Bobb, 13 Mo. A. 581 (agree- 
ment need not be made and presented 
to the court before the final decree 
is entered). (2) In construing a later 
statute it was held that the court 
had authority to allow an attorney’s 
fee whether there was any agreement 
with the attorney or not. Ernst v. 
Ernst, 192 Mo. A. 256, 182 SW 103; 
Connor Realty Co. v. St. Louis Union 
Trust Co 76 No. Al 260) l6deesiwi 
865. See Liles v. Liles, 116 Mo. A. 
413, 91 SW 983 (a verbal agreement 
with the attorney, before commence- 
ment of suit, that the court might 
allow a reasonable fee, the amount 
not being stipulated); Forsee v. Mc- 
Guire, 109 Mo. A. 701, 83 SW 548 (a 
written agreement with the attorney 
a the court should fix his fee there- 
in 

[e] Design of the law was to 
place the parties upon an equality as 
to the expense of effecting partition 
among them. Fidelity Ins., etc., Co.’s 
App., 108 Pa. 339; Snyder’s App., 54 
aa oue 

57. Dent v. Foy, 210 Ala. 160, 97 
S 627; MecMullin v. Pee ue 68 N. 
J. Eq. 776, 55 A 115, 284, 64 A 1134; 
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should be exercised or not.°® Such statutes have 
been held inapplicable to proceedings under a bill 
filed by a widow asking for the admeasurement of 
her dower,°® or in a cross bill filed by an heir for 
partition in an action by the widow for an assign- 
ment of her dower.®° Statutes regarding attorney’s 
fees in partition suits do not give an attorney stand- 
ing in court as a party, or deprive complainant of 
contro] over the suit.? 

[§ 919] B. Persons Entitled. No allowance will 
be made in favor of a party whose attorney per- 
formed no services in the creation of the fund re- 
sulting from a partition of sale;°? nor will a party 
be allowed credit for attorney’s fees in a former pro- 
ceeding in which the sale was void and passed no 
title.®* 

Complainant is a proper party to whom an allow- 
ance of attorney’s fees may be made.®* In order to 
be entitled to an allowance complainant must have 
had an interest in the premises at the time of the 
commencement of the action.*® 

Complainant who is an attorney and conducts the 
proceedings himself is not entitled to an attorney’s 
fee,®* but if he hires another to conduct them for 
him he is,*7 even though his attorney was his own 
law partner.®§ 

Defendant. Some statutes do not authorize such 
an allowance to defendants;®® others are broad 
enough to include both complainants and defend- 


ae, 
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ants?® within the discretion of the court,’* in the 
exercise of which they will not be allowed unless the 
services of the attorney were necessary and for the 
common benefit.7? 

Attorney. The allowance is made in favor of the 
party to the suit and not directly to the attorneys,’ 
except where the statute allows the judgment to be 
in favor of the attorney.‘* An attorney of one state 
may, in a state wherein he is not licensed to prac- 
tice, have a fee taxed in his favor.*° Under some 
statutes, if the attorney contracts for a certain com- 
pensation, he waives his right to an allowance;*® in 
others he does not.*7 zi 

A sheriff administering property judicially se- 
questered in a partition suit is not entitled to an 
allowance for attorney’s fees,’7® especially where the 
order authorizing him to employ counsel was ren- 
dered ex parte,’ and the attorney’s.contract pro- 
vided for compensation out of the emoluments of 
the sheriff’s office.*° 

[§ 920] C. Persons Liable—1. In General. 
Where an allowance for attorney’s fees is permis- 
sible,*! the court, as in the case of other costs,*? 
ordinarily. will allow such fees in amicable proceed- 
ings, imposing lability therefor on the parties in in- 
terest, plaintiffs, defendants, or both, for whose com- 
mon good the services were rendered,** but not, it 
has been held, where each party is represented by 
his own counsel,®* especially where the exigencies of 


Buttlar v. Buttlar, 67 N. J. Eq. 729, 63 ; Tenn. 388, 137 SW 492; Pate v. Ma- ;shee v. Dunshee, 179 Ill. A. 290; Ca- 
A118; Scott v. Marley, 124 Tenn. 388, } ples, (Tenn. Ch. A.) 43 SW 740; Mur-]| shen v. Cashen, 171 Ill. A. 101; San- 
137 SW 492. ray v. Hays, 51 Utah 211, 169 P 264. ford v. Sanford, 157 Tll. A. 350; Searl 
58. Stempel v. Thomas, 89 Ill. 146; 71. Pate v. Maples, (Tenn. Ch. A.) | v. Searl, 122 Ill. A. 129; Thomas vy. 
Carpenter v. Carpenter, 104 Miss. 403, | 43 SW _ 740. Hamill, 106 Ill. A. 524. 
61 S 421; Hoffman v. Smith, 61 Miss. 72. Murray v. Conlon, 19 Mont. Iowa.—Smith v. Smith, 132 Iowa 
544. 389, 48 P 743; Murray v. Hays, 51] 700, 109 NW 194, 119 AmSR 581. 
59. Beeman v. Kitzman, 124 Iowa] Utah 211, 169 P 264. Ky.—Thirlwell  v. Campbell, He 


‘86, 99 NW 171 (where the widow 
styled her proceeding as one in par- 
tition). 

60. Gehrke v. Gehrke, 190 Ill. 166, 
60 NE 59. 

Owens v. Bolt, (Ala.) 118 S 
62. Conlon vy. Wayne Cir. Judge, 
186 Mich. 354, 152 NW 960. 

63. Liverman vy. Lee, 86 Miss. 370, 
38 S 658. 

64 Dent v. Foy, 214 Ala. 243, 107 
‘S$ 210; Parrish v. Treadway, 267 Mo. 
91, 183 SW 580 (plaintiff who had 
no contest with any other party to 
‘the suit). 

65. Franz v. Radeacker, (Mo. A.) 
264 SW 97. 

[a] Commencement of action.— 
Action was not commenced until is- 
suance of the summons upon filing of 
an amended petition, the clerk hay- 
ing been directed not to issue the 
summons when the original petition 
was filed. Franz v. Radeacker, (Mo. 
A.) 264 SW 97. 


66. Girtman v. Starbuck, 48 Fla. 
265, 37 S 731, 5 AnnCas 833; Cheney 
v. Ricks, 168 Ill. 533, 48 NE 75. See 
also Costs § 251. 

67. Thomas y. Hamill, 106 Ill. A. 
524. 

68. Thomas v. Hamill, supra (so 
long as he does not share in the fees 
received). 

69. Fread v. Hoag, 132 Ill. A. 233; 


Plant v. Fate, 114 Iowa 283, 86 NW 
276; Smith v. Stansell, 93 Miss. 69, 46 
S 538; Potts v. Gray, 60 Miss. 57; 
Biles’ App., 119 Pa. 105, 12 A 833. 

[a] Defendants in original bill 
who became complainants in a sup- 
plemental or cross bill were not al- 
Jowed attorney’s fees. McNemar v. 
McNemar, 143 Ill. A. 184; 
Hoag, 132 Ill. A. 233; Potts v. Gray, 
60 Miss. 57. 

70. Watson v. Sutro, 103 Cal. 169, 
37 P 201; Murray v. Conlon, 19 Mont. 
389, 48 P 748; Scott v. Marley, 124 


Fread v. 


For common benefit generally see 
infra §§ 920, als 

73. Bennett v. Potter, 180 Cal. 736, 
183 P 156; Ellguth v. Ellguth, 250 
Ill, 214, 95 NE 169; McMullen v. 
Reynolds, 209 Ill. 504, 70 NE 1041 
Dey 105 Ill. A. 386]; Lilly v. Shaw, 

Ill. 72: “Fread. v. Hoag, ES 2 TAS 


333; Kuhn vy. Downs, 156 Iowa 247, 
136 NW 199. 
74. McManus v. Burrows, 246 Mo. 


438, 152 SW 3. 

[a] Negligence of attorney.—The 
failure of plaintiff's attorney to call 
the attention of the court to excessive 
charges made by the commissioners 
in partition is not negligence such as 
will deprive him of an allowance for 
attorney’s fees. Liles v. Liles, 129 
Mo. A. 117, 107 SW 1111. See also 
Attorney and Client §§ 391, 3938, 394. 

75. Baldauf v. Peyton, 135 Mo. A. 
492, 116 SW 27. 

76. Young v. Stone, 55 Oh. St. 125, 
45 NE 57. 

77. Baldauf v. Peyton, 135 Mo. A. 
492, 116 SW 27. 

78. Czarnowski’s wom, laa 
754, 92 S 325. 

79. Czarnowski’s Succ., supra. 


Succ., 


80. Czarnowski’s Suce., supra. 

81. See supra § 918. 

82. See gupra § 887 

83. Ala.—Owens v. Bolt, 118 S 590; 


Snead v. Lee, 117 S 469; Dent v. Foy, 
214 Ala. 248, 107 S 210; Chapman v. 
York, 212 Ala. 540, 103 Ss 567; Graham 
Wa Graham, 307 Ala. 648, §3 Ss 660; 
De Ramus v. De Ramus, 205 Ala, 
2d9 7 SES) obs 

Ark.—Lewis v. Crawford, 175 Ark. 
1012, 1 SW (2d) 26. 

Ill.—Stollard v. Nycum, 240 Ill. 
472, 88 NE 1003; Habberton v. Hab- 
berton, 156 Ill. 444, 41 NE 222; Stunz 
Vea bung LSU 2 Ol eo eNt hy ua Ones 
Stempel v. Thomas, 89 Ill. 146; Reyn- 
olds v. MeMillan, 63 Ill. 46; Kilgour 
v. Crawford, 51 Ill. 249; Mahlmann 
v. Mahlmann, 218 Il]. A. 216; Dun- 


Bush 163. 
gq eh —Hoffman v. Smith, 61 Miss. 


Mont: —Murray v. Conlon, 19 Mont. 
389, 48 P 743. 

Nebr.—Smith v. Palmer, 91 Nebr. 
796, 187 NW 8438; Harper. v. Harper, 
89 Nebr. 269, 131 NW 218 (amicable 
from the time the decree confirming 
the shares is entered); Johnson v. 
Emerick, 74 Nebr. 303, 104 NW 169, 
12 AnnCas 851. 

Utah.—Murray v. Hays, 51 Utah 
211, 169 P 264. 

[al Object of the»statute is to al- 
low an apportionment of solicitor’s 
fees against all persons in interest 
in cases where it is not necessary 
for defendants to employ counsel to 
protect their interests. Habberton 
v. Habberton, 156 Ill. 444, 41 NB 222; 
Dunshee v. Dunshee, 179 Ill. A. 290. 

[b] Solicitors represent the inter- 
ests of all the parties alike. Stunz 
v. Stunz, 130 Dll. 210, 23 NE 407. 

[ce] Removal of cloud on title (1) 
is not necessary in order to entitle 
complainant to apportionment of the 
solicitor’s fee. Dunshee v. Dunshee, 
179" Tih AS 2905 SSantord vy. Sanford, 
Tighe as 350. (2) Where one is 
made a defendant so as to remove 
a cloud on the title, the other defend- 
ants, by joining in an attack on their 
own. title, cannot defeat complain- 
ant’s right to have her solicitor’s fees 
taxed as costs. Dunshee v. Dunshee. 
supra 

Apportionment see infra § 925. 

U. S.—Fletcheryv. Coomes, 285 
Fed. 893 [certiorari dén 261 U. 8. 619 
mem, 43 SCt 363 mem, 67 L. ed. 830 
mem]. 

Ark.—Gardner v. McAuley, 105 Ark. 
439, 151 SW 997. 

Iil.—Dunshee v. Dunshee, 179 Ill. 
A. 290; Cashen v. Cashen, 171 TIS AY 
101; Sanford v. Sanford, 157 Ill. A. 
350;. Searl v. Searl, 122 Ill. “A. 129; 
Tatro v. Tatro, 74 Tl. A. 189. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 920-921] 


the ease justify each in employing his own counsel.*® 

Widow whose dower interest has been set off*® 
is a party in interest®’ within the rule,**® but not so 
where she began an original proceeding to have her 
dower assigned and partition was asked for by a 


eross bill.8® 


Purchaser pendente lite®® of the interests of any 
of the parties becomes liable for,®! or takes it sub- 
ject to,°* such party’s portion of the attorney’s fees; 
but, if in that suit attorney’s fees will not be al- 
lowed, he takes it free of any len for fees by the 


vendor’s attorney.®* 


[§ 921] 2. In Adversary Proceedings. 
proceedings are adversary, that is where the inter- 
ests of the parties are hostile, the rule, as generally 


Ind.—Burger v- Schnaus, 61 Ind. 
A. 614, 112 NE 246. 

Ky.—Whitehead v. Fulton, 187 Ky. 
717, 220 SW 531; Fristoe v. Gillen, 80 
SW 823, 26 KyL 149; Bailey v. Bar- 
clay, 109 Ky. 636, 60 SW 3877, 22 KyL 


feet Thirlwell v. Campbell, 11 Bush 
163. 
[a] Especially where the attorney 


had been paid the entire fee agreed 
upon with plaintiff. Fletcher’ v. 
Coomes, 285 Fed. 893 [certiorari den 
261 U. S. 619 mem, 43 SCt 363 mem, 
67 L. ed. 830 mem]. 

[b] It is not a question of dili- 
gence in suing. Hemingray v. Hem- 
ingray, 96 SW 574, 29 KyL 879. 

[ec] Rule applied where parties re- 
fused to join as plaintiffs. Wainscott 
v. McBroom, 203 Ky. 634, 262 SW 961. 

io ae proceedings see infra § 


Sbat Gace. uve, Case, 203, 0h. Aa Li7T; 
Elser v. Heinzer, 37 Ill. A. 298; Bill- 
ingsley v. Billingsley, 114 Miss. 702, 
75 S 547 (where defendant’s counsel 
obtained relief, which, although not 
resisted, would not otherwise have 
been obtained); Carpenter v. Carpen- 
ter, 104 Miss. 403, 61 S 421; Robinson 
v. Robinson, 24 R. I. 222,52 A 992. 

86. Liability for other costs see 
supra § 891. 

87. Metheny v. Bohn, 164 Ill. 495, 
45 NE 1011. 


88. See supra text and note 83. 
89. Gehrke v. Gehrke, 190 Ill. 166, 
60 NE 59. 


Cross bill see supra §§ 352 et seq, 
546 


90. Liability for other costs see 
supra § 893. 

91. Cooper v. Trout, 102 SW 798, 
31 KyL 444. 

92. Tanner v. Tanner, 199 Mo. A. 
145, 203 SW 239. 

93. Elser v. Heinzer, 37 Ill. A. 298. 

94. U. S.—Fletcher v. Coomes, 285 
Fed. 893 [certiorari den 261 U. S. 619 
mem, 43 SCt 363 mem, 67 L. ed. 830 
mem]. 

Ark.—Lewis v. Crawford, 175 Ark. 
1012, 1 SW (2d) 26; Gardner v. Mc- 
Auley, 105 Ark. 439, 151 SW 997. 

Ill.—Seeberger v. Seeberger, 325 
Ill. 47, 155 NE 763; Hynes v. Jenn- 
ings, 262 Ill. 268, 104 NE 697; Stortz 
v. Ruttiger, 249 Ill. 494, 94 NE 181; 
Jones v. Young, 228 Ill. 374, 81 NE 
1042 [aff 130 Ill. A. 616]; McMullen 
v. Reynolds, 209 Ill. 504, 70 NE 
1041; Bliss v. Seeley, 191 Ill. 461, 
61 NE 524; Hartwell v. De Vault, 159 

“Tl, 325; 42 NE 789° Stunz v: Stunz, 
131 Ill. 210, 23 NE 407; Cowdrey v. 
Hitchcock, 103 Ill. 262; Stempel v. 
Thomas, 89 Ill. 146; Stenger v. Ed- 
wards, 70 Ill. 631; Lilly v. Shaw, 59 
Hh 22 Kilsour v.. Crawtord, 52 Ill. 
249; Strawn v. Strawn, 46 Ill. 412; 
Baughman v. Baughman, 215 Ill. A. 
620; Griffith v. Prather, 171 Ill. A. 90; 
Berger v. Neville, 117 Ill. A. 72; 
Loveland v. Loveland, 96 Ill. A. 488. 

Ind.—Osborne v. Eslinger, 155 Ind. 
351, 58 NE 439, 80 AmSR 240; Bell 
v. Shaffer, 154 Ind. 413, 56 NE 217; 
Merrill v. Shirk, 128 Ind. 503, 28 NE 
95. 

Iowa.—Lawley v. Keyes, 172 Iowa 
575, 154 Nw, 940; Finch v. Garrett, 
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stated, is that liability for attorney’s fees will not 
be imposed upon the contestants.°* 
authority for the rule that in such eases liability 
for attorney’s, fees may be imposed, as in amicable 
proceedings,®® for services rendered for the common 


But there is 


good in contested partition proceedings, exclusive of 


Rule ~ against 


services rendered as incident to the contes 


t.96 
imposing liability for attorney’s 


fees?’ is applicable where the form and extent of 
the partition is resisted,®® where title to the property 
sought to be partitioned was put in issue,®® and, in 


some jurisdictions, where complainant, in addition 


Where the 
profits.t 


102 Iowa 381, 71 NW 429; Duncan v. 
Duncan, 63 Iowa 150, 18 NW 858. ° See 
Schoonmaker v. Schoonmaker, 154 
Iowa 500, 133 NE 741; Convey v. 
Murphy, 154 Iowa 421, 1384 NW 1065; 
Oziah v. Howard, 149 Iowa 199, 128 
NW 364; Hawk v. Day, 148 Iowa 47, 
126 NW 955. 

La.—Duffoure v. Duffoure, 154 La. 
145 97S 391. 

Minn.—Hanson vy. Ingwaldson, 84 
Minn. 346, 87 NW 915. 

Miss.—Hardy v. Richards, 103 
Miss. 548, 60 S 6483; Bowles v. Wood, 
90 Miss. 742, 44 S 169; Walker v. 
Williams, 84 Miss. 392, 36 S 450; Neb- 
lett v. Neblett, 70 Miss. 572, 12 S 598; 
Hoffman vy. Smith, 61 Miss. 544. 

Nebr.—Branson y. Branson, 84 
Nebr 288) 1121 NW. 1095 > Oliver vv. 
Lansing, 57 Nebr. 352, 77 NW 802. 
N./ J.—Coles'v. Coles} 13) N; J. Ha: 

65. 

Oh.—Young v. Stone, 55 Oh. St. 
125, 45 NE 57; Lowe v. Phillips, 21 
Oh. St. 657. 

{a] In South Carolina.—The lan- 
guage of the courts seems to indicate 
that attorney’s fees are never allowed 
as costs. Butler v. Butler, 73 8. C. 
402, 53 SE 646; Westmoreland v. 
Martin, 24 S. C. 238. 

[b] Defense interposed, required 
by statute to exempt a defendant 
from liability for costs, need not be 
a successful one but must be at 
least substantial, made in good faith, 
and based on reasonable grounds. 
Metheny v. Bohn, 164 Ill. 495, 45 NE 
1010. See supra § 888 (similar rule 
as to other costs). 

[c] Proceedings are adversary: 
(1) Where advancements are pleaded 


and denied. Finch v. Garrett, 102 
Iowa 381, 71 NW 429; Duncan v. 
Duncan, 63 Iowa 150, 18 NW 858. (2) 


Where defendant denied complain- 
ant’s identity and there was a con- 
troversy as to allowances for im- 
provements and taxes. Stortz v. Rut- 
tiger, 249 Ill. 494, 94 NE 181. (3) 
Where there was a dispute as to de- 
duction to be made from share of 
minors. Duffoure v. Duffourc, 154 La. 
U4, 9% Stsod. ; 

[d] Where mortgage is pleaded as 
a lien on defendant’s interest only, 
the proceeding is adversary. Love- 
land v. Loveland, 96 Ill. A. 488. 


95. See supra § 920. f 
96. Owens vy. Bolt, (Ala.) 118 S 
590; Chapman v. York, 212 Ala. 540, 


103 S 567; Dent v. Foy, 210 Ala. 160, 
97 S 627; Graham v. Graham, 207 Ala. 
648, 93 S 660; De Ramus v. De Ra- 
mus, 205 Ala. 219, 87 S 354; Watson 
Va outro, 103 Call 169) 37 P2201 Rar 
rish v. Treadway, 267 Mo. 91, 183 
SW 580; Ernst v. Ernst, 192 Mo. A. 
256, 182 SW 103; Liles v. Liles, 129 
Mo. A. 117, 107 Sw 1111; Luzerne 
Bldg., etc., Assoc. v. People’s Bank, 
142 Pa. 121, 21 A 806; Fidelity Ins., 
ete.) Co.'s App., 108. Pa: 339; Grubbs’ 
App., 82 Pa. 23 [rev 3 WklyNC 177]; 
Snyder’s App., 54 Pa. 67 

97. See supra text and note 94. 

98. Ala.——Musgrove v. Aldridge, 
205 Ala. 189, 87 S 808. 

Tll.—Mulloy v. Mulloy, 231 Ill. 285, 


to partition, seeks an accounting of the rents and 


| Where contest is over collateral or incidental mat- 


83 NE 158; Griffith v. Prather, 
PUY ACO 0: 

Ky.—Fristoe v. Gillen, 80 SW 823, 
26 KyL 149; Lang v. Constance, 46 
SW 6938, 20 KyL 502. 

Miss.—Mansfield v. Olsen, 4 S 545; 
Hoffman v. Smith, 61 Miss. 544. 

Nebr.—Branson v. Branson, 84 
Nebr. 288, 121 NW 109. 

[a] Resistance of partition in any 
form is sufficient. Hoffman v. Smith,- 
61 Miss. 544; Branson v. Branson, 
84 Nebr. 288, 121 NW 109. 

[b] Resistance of partition in. 
kind is sufficient. Fristoe v. Gillen, 
80 SW 823, 26 KyL 149; Lang v. Con- 
stance, 46 SW 693, 20 KyL 502. But 
see Smith v. Palmer, 91 Nebr. 796, 
137 NW 843 (objection to a partition 
in kind will not make the proceed- 
ings adversary). 

[c] Resistance of partition in. 
manner reported by commissioners 
is sufficient. Mulloy v. Mulloy, 231 
Ill. 285, 88 NE 158. 

_[d] Resistance of sale and divi- 
sion of proceeds, a division in kind 
being requested, is sufficient. Mus- 
grove v. Aldridge, 205 Ala. 189, 87 
S 803; Griffith v. Prather, 171 Tll.. A. 
Put Mansfield v. Olsen, (Miss.) 4 S’ 


171 


99. Ill.—Smith v. Roath, 238 Ill. 
247, 87 NE 414, 128 AmSR 123: Bliss 
v. Seeley, 191 Ill. 461, 61 NE 524; 
Dunn v. Berkshire, 175 Ill.’ 243, 51% 
NE 770; Metheny v. Bohn, 164 Ill. 
495, 45 NE 1011; Cowdrey v. Hitch- 
cock, 103 Ill. 262; Baughman v. 
Baughman, 215 Ill. A. 620. 

Ind.—St. Clair v. Marquell, 161 Ind. 
56, 67 NE 693; Bell v. Shaffer, 154 
Ind. 413, 56 NE 217; Tieben v. Hap- 
ner, 62 Ind. A. 650, 111 NE 644, 113 
NE 310. 

Iowa.—Todd v. Stewart, 199 Iowa 
821, 202 NW 844; Lawley v. Keyes, 
172 Iowa 575, 154 NW 940; Berry v. 
Donald, 168 Iowa 744, 150 NW 1048; 
Kuhn v. Downs, 156 Iowa 247, 136° 
NW 199; Schoonmaker v. Schoon- 
maker, 135 NW 599, 154 Iowa 500, 
1383 NW 741; Convey v. Murphy, 154 
Iowa 421, 134 NW 1065; Lee v. Lee, 
150 Iowa 611, 130 NW 128; Oziah v. 
Howard, 149 Iowa 199, 128 NW 364; 
Hawk v. Day, 148 Iowa 47, 126 NW 
955; Everett v. Croskrey, 101 Iowa 
17, 69 NW 1125; McClain v. McClain, 
52 Iowa 272, 3 NW 60. 


Minn.—Hanson v. Ingwaldson, 84 
Minn. 346, 87 NW 915. . 
Miss.—Brower yv. Rosenbaum, 125 


Miss. 87, 87 S 180; Bowles v. Wood, 
90 Miss. 742, 44 S 169. 

S. C—wWestmoreland v. Martin, 24 
Sis) A Oamer- Bie 

[a] Contest over easement is suf- 
ficient. Smith v. Roath,.238 Ill. 247, 
87 NE 414, 128 AmSR 123. 

[b] Where construction of will 
necessary.—Kendall v. Taylor, 245 
Ill. 617, 92 NE 562, 37 LRANS 164. 

1. Hynes v. Jennings, 262 Ill. 268, 
104 NE 697; Stortz v. Ruttiger, 249 
Ill. 494, 94 NE 181. But see Thomas: 
v. Hamill, 106 Ill. A. 524 (where com-. 
plainant’s dismissal as to the matter 
of rents was held not to prejudice 
his right to attorney’s fees). 
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ters, liability for attorney’s fees may be imposed 
upon all parties interested in the partition proceed- 
ing.2 But attorney’s fees will not be taxed against 
complainants in a partition suit who have no in- 
terest in the property where a cross bill in the na- 
ture of a bill of review and to remove cloud from 
title is filed by the real owners.? 

[§ 922] D. Property or Funds Liable—1. In Gen- 
eral. As in the case of other costs,* attorney’s fees 
properly allowed® may, by force of statute,® become 
a charge against the property assigned in kind’ or 
made payable out of the fund created by the pro- 
ceeds of the sale for division,® as the case may be. 

In New York it has been held that the action of 
a client in assigning his share of the property and 
costs to one who substitutes another attorney in the 
proceeding will not deprive the first attorney of his 
len on the ecosts.® 

[§ 923] 2. Property. As in the case of other 
costs,1° attorney’s fees, where the partition is in 
kind, taxed as costs!! may, by force of statute,?? 
become a lien, properly apportioned,t® against the 
property divided,? which lien a party may discharge 
as to his share by paying his portion of the amount 
taxed;*> but it has been held that, in a statute 


which provides for a lien on the interests of the pars. 


ties for the costs of partition, costs do not inelude 
attorney’s fees.1° The hen exists from the com- 
mencement of the partition suit, and pendency of the 
suit is notice to all parties of its existence.+* 

Sale of property pending suit for its partition has 
been held to deprive the attorney of the vendors of 
his right to compensation under statutes allowing 
attorney’s fees in partition suits.t§ 

[§ 924] 3. Proceeds of Sale. As in the case of 
other costs,1® attorney’s fees, where the partition is 


240 Ill. 472, 
Hanson, 149 


2. Stollard v. Nycum, 574, 48 NW 616. 
88 NE 1003; Hanson v. 
Iowa 82, 127 NW 10382. 

[a] Rule applied where the con- 
test was: (1) As to title to property 
other than that set out in the peti- 
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* 


Pa.—Clark’s App., 93 Pa. 
see Newbaker v. 
183 (where it was held that an attor- 
ney who was not employed by the 
administrator had no claim against 


[§§ 921-925 


by sale and division of proceeds, may, by force of 
statute,2° be made payable out of the fund.*? But 
a share which is to be reinvested in lieu of home- 
stead is not chargeable with any portion thereof.?? 
One who receives the fund and distributes it without 
a court order is liable for attorney’s fees which 
should have been paid therefrom.?* Liability for 
attorney’s fees for services rendered in partition 
proceedings cannot. be imposed on a mortgagee who 
purchases the property for an amount not in excess 
of the mortgage lien;?* nor may such fees be paid 
out of the fund created by such purchase.?? 

While an attorney may have a lien*® for his fee 
on his client’s distributive share of the proceeds of 
sale,27 and, if the fund has been paid into court, he 
is entitled to an order of payment therefrom,?* 
nevertheless, if he receives the fund.as trustee, he 
cannot retain any portion thereof,?® hut must pay it 
into court?® and then move for an allowance.*! If 
the parties after the commencement of the action 
enter into a voluntary partition agreement under 
which part of the land is divided and the rest sold, 
the attorney for plaintiff has no interest in the fund 
but must look solely to his clent for compensation.*? 

[§ 925] EH. Apportionment. Applying the gener- 
al statutory rule as to apportionment of costs,** at- 
torney’s fees, properly allowed,** should be borne by 
the parties hable therefor, in proportion to their re- 
spective interests;°° but, as in the case of other 
costs,°° the court may have the power to modify the 
rule to meet the requisites of the particular case.°* 

Dependent on averments in bill. As in the case 
of other costs,*® by force of statute,?® in order to 
justify an apportionment, the complaint must cor- 
rectly set forth the rights and interests of all the 
parties.*° 


Mo.—McManus' y. Burrows, 246 
369. But] Mo. 438, 152-SW 3; Connor Realty 
Alricks, 5 Watts | Co. v. St. Louis Union Trust Co., 176 


Mo. A. 260, 161 SW 865. 
Mont. —Murray v. Conlon, 19 Mont. 
aso, 48) PBiy43: 


tion litigated. Smith v. Smith, 132 | either the fund or the administrator Nebr. —Harper v. Harper, 89 Nebr. 
Iowa 700, 109 NW 194, 119 AmSR | for fees for conducting a proceeding | 269, 131 NW 218; Johnson vy. Emer- 
581. (2) Over the right of the ex-]| for the partition of real estate to a] ick, 74 Nebr. 303, 104 NW 169, 12 
ecutor to sell the real estate. Poul-| sale by the administrator). AnnCas 851. 
ter v. Poulter, 193 Ill. 641, 61 NH Tenn.—Scott v. Marley, 124 Tenn. Okl.—Beatty v. Beatty, 114 Okl. 5, 
1056. 388.137 SW 492. 242 P 7166. 

3. Rathje v. Waterlohn, 270 Ill. 22. Glover v. Mitchell, 211 Ala. Pa.—Fidelity Ins* ete5 Co's; App, 
640, 110 NE 816. LOGa 99S DOD: 1038; Pa. 339; (Clark’s App., 93'\Pa.1369; 

4. See supra § 906. 23. Clark's App, 93" “Pa. “S69: Snyder’s App., 54 Pa. 67. 

5. See supra §§ 918-921. 24. Columbus Mut. L. Ins. Co. v Utah.—Murray v. Hays, 51 Utah 

6 See statutory provisions. Dennull, 21 Oh. A. 363, 153 NE 138. | 211, 169 2 264. 

7 See infra § 923. 25. Marx v. Chicago State Bank, [a] Substantial compliance - oc- 

8. See infra § 924. 294 Ill. 568, 128 NE 475 [rev 216] curred where the costs of plaintiff’s 

9. Creighton v. Ingersoll, 20 Barb. | Ill. A. 418]. attorney were taxed against all the 
GING Yo en oad. 26. Lien in favor of attorney see | interests, and of defendants’ attorney 

10. See supra § 917. Attorney and Client § 3938 et seq. only against their interests, a former 

11. See Scott v. Marley, 124 Tenn. 27. Arnold y. Carter, 19 App. (D.|] judgment having been declared void. 
388, 1837 SW 492; and supra § 917. C.) 259; Keith v. Fitzhugh, 15 Lea} Beatty v. Beatty, 114 Okl. 5, 242 P 

12. See statutory provisions. (Tenn.) 49. 766. 

13. See infra § 925. 28. Arnold v. Carter, 19 App. (D. 36. See supra § 895. 

14. Habberton v. Habberton, 156]C.) 259. 37. Kilgour v. Crawford, 51 Ill. 
Ill. 444, 41 NE 222 29. Arnold v. Carter, supra. See] 249; Taylor v. Davis, 101 Kan. 347, 

Lien in favor of attorney see At-| also Attorney and Client § 396. 166 P 486; Keeney v. Henning, (N. 
torney and Client § 391. 30. Arnold v. Carter, supra. J.) bor Al 88) “Buttlar ve Buttlar, 70 

Habberton v. Habberton, 156 31.. Arnold v. Carter, supra. ING diy 1o0G 675, 64 A 110; Thorp Vv. 


15. 
Ill. 444, 41 NE 222. 2. 


16. Cozzens v. Whitney; 3° R. 1.)| Ac 903" 

Ted 33. See supra § 
17. Creighton v. Ingersoll, 20 34. 

Barb. (N. Y.) 541 (lien on costs for 


payment of fee). § 920. 


18. Owens v. Bolt, (Ala.) 118 S 


35. 


Brown's BEst., 
895. 

See supra §§ 918-921. 

In amicable proceedings see supra 


un contented proceedings see supra 


LeAePant 352,) 18.) Smith 63 Ne J. Eq. 70, 51 A 437 Laff 
65 N. J. Eq. 400, 54 A 412], : 

[a] Entire amount may be taxed 
against one party. Bell v. Shaffer, 
154 Ind. 413, 56 NE 217; Buttlar v. 
Buttlar,. 70ONe DJ. Eq. 675, 64° A110. 

[b] Decree in personam may be 
made against defendant. Keeney v. 


19. See supra § 909. Ark.—Lewis v. Crawford, 175 | Henning, (N. J.) 55 A 88 

20. See statutory provisions. Ark. 1012, 1 SW (2d) 26. ‘ 38. See supra § 895. 

21)  Ala.—Dent) v. Foy,’ 210 Ala. Tll.—Ellguth v. Ellguth, 250 Mil. 39. See statutory provisions. 
160, 97 S 627; Wood v. Barnett, 208} 214, 95 NE 169; Poulter v. Poulter, 40. Hynes v. Jennings, 262 Ill. 
Ala. 295, 94 S 338; Graham v. Gra-| 193 Ill. 641, 61 NE 1056; Habberton | 268, 104 NE 697; Washburn v. Scott, 
ham, 207 Ala. 648, 93 S 660. v. Habberton, 156 Ill. 444, 41 NE] 233 Ill. 569, 84 NE 686; Jespersen v. 

Mad. . Repp, 94 Md. 77, | 222; Case v. Case, 103 Ill. A. 177. Mech, 213 Ill. 488, 72 NE 1114; Mc- 
50 A 416 (sale of infant’s property). reusel v. Smith, 85 Mich.| Mullen v. Reynolds, 209 Ill. 504, 70 

Mich.—Greusel v. Smith, 85 Mich.|574, 48 NW 616. NE 1041 [rev 105 Ill. A. 386]; Meth- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 925-926] 


. Dependent on interposition of defense. 
case of other costs,*+ by force of statute*? no appor- 
tionment can be made where a good and substan- 
tial defense has been interposed;** but to defeat an 
apportionment the defense must be made in good 
faith** on reasonable grounds;*® and hence a merely 
formal or frivolous defense is insufficient for this 


purpose.*® However, the defense need not be suc- 
eessful.** 
[§ 926] F. Services for Which Allowed. Serv- 


ices for which attorney’s fees are allowed are those 
rendered for the common benefit of all,#8 and do not 


eny y. Bohn, 164 Ill. 495, 45 NE 1011; 
Walker v. Tink, 159 Ill. 323, 42 NE 
Wiese Grirnth, veo brather) 171 Tle <A; 
90; Bevan v. Bevan, 164 Ill. A. 367; 
Henderson v. Henderson, 162 Ill. A. 
861; Smith v. Hard, 146 Ill. A. 118; 
Fread v. Hoag, 132 Ill. A. 283; Searl 
v. Searl, 122 Ill. A. 129; Thomas v, 
Hamill, “06. Ti As 524s" Poage~v. 
Smith, 101 Ill. A. 261. 

[a] Omission of necessary party 
prevents apportionment. Mansfield 
v. Wallace, 217 Ill. 610, 75 NE 682; 
Wachter v. Doerr, 210 Ill. 242, 71 NE 


401; Hartwell v. De Vault, 159 Ill. 
325, 42 NE 789; Switzer v. Honn, 184 
Ill. A. 348. é 

[b] Parties in interest.—(1) 


Owners and holders of notes secured 
by trust deed are necessary parties. 
Finlen v. Foster, 211 Ill. A. 609. (2) 
But an executor or administrator is 
not a necessary party to a bill for the 
partition of real estate. Stollard v. 
Nycum, 240 Ill. 472, 88 NE 1003. 

{[c] Rights and interests to be 
stated (1) include every interest 
whether in fee, for years, for life, or 
in dower, and of all persons entitled 
to the reyersion, remainder, or in- 
heritance, or who, upon any con- 
tingency, may be or become entitled 
to any beneficiary interest. Metheny 
v. Bohn, 164 Ill. 495, 45 NH 1011. (2) 
Every interest of every character 
must be correctly set forth. Swann 
v. Moore, 193 Ill. A. 419. (3) A mort- 
gage is an interest in real estate 
which should be correctly set out. 
Loveland v. Loveland, 96 [ll]. A. 488. 
(4) But a statement that complain- 
ant is in possession of more than his 
share of the property is not neces- 
sary. Stollard v. Nycum, 240 Ill. 
472, 88 NE 1008. (5) Clouds upon 
title need not be stated. Sanford v. 
Sanford, 157 Ill. A. 350. 

{d] Amendment of bill.—(1) De- 
fects corrected by amendment be- 
fore they are shown by pleading of 
the opposite party will not defeat 
the right to an allowance. Finlen 
Woe Boster,. 211 "Til, A... 609, (2) A 
elerical error corrected by amend- 
ment will not defeat allowance. Dun- 
shee v. Dunshee, 179 Ill. A. 290. (3) 
Where an amendment correcting an 
improper description of property in 
the original bill is filed in apt time, 
the bill is sufficient. Tatro v. Tatro, 
74 Till. A. 189. (4) Where the original 
bill correctly set forth the title as it 
appeared of record, and was proper- 
ly amended when certain deeds and 
mortgages were recorded, it was suf- 
ficient. Mehan v. Mehan, 203 Ill. 180, 
67. NE’ 770. (5) The bill was suffi- 
cient where an amendment, curing 
the omission of three acres in the 
original bill in a suit involving two 
hundred and thirty acres, would have 
been made, even though answer had 
not been filed. Fread v. Hoag, 132 
THE GAS, 233. (6) Where an amend- 
ment correcting defects in the orig- 
inal bill was filed, and notice was 
given to defendant’s attorney before 
the answer was filed, it was suffi- 
cient. Habberton v. Habberton, 156 
Tll. 444, 41 NE 222. (7) Where com- 
plainant, without any information 
from defendant’s answer, filed an 
amendment correcting a misdescrip- 
tion of property in the original bill 
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include services in contested matters between the 
They should be restricted to services in 
partition proper,®® and not extended to those on in- 
cidental matters heard and determined.*? 
essary professional services of counsél in conduct- 
ing the proceeding to a successful completion are in- 
eluded,®* there being no limitation to services ren- 
dered after entry of judgment and decree.®* 


The nec- 


An 


allowance has been authorized for services in appeal- 


and for services 
of the ancestor, 


before an answer was required, the 
right to an attorney’s fee is not de- 


pated Cashen v. Cashen, 171 Ill. A. 
[e] Statements held insufficient. 
—(1) Statement that complainants 


did not know whether the party had 
acquired another’s interest or held 
it as security. Finlen v. Foster, 211 
PU A. VES: (2) Statement which 
did not state that complainant’s 
share was solely liable for the mort- 
gage. Swann v. Moore, 193 Ill. A. 
419. (3) Statement which failed to 
show the interest of the tenant in 
possession of the property. Finlen v. 
Foster, supra. (4) Statement which 
said nothing about administration 
upon the estate of a party when it 
would be possible afterward to ap- 
point an administrator upon whom 
the partition would not be binding. 
Finlen v. Foster, supra. (5) State- 
nent which set out interests of par- 
ties merely as they appeared of rec- 
ord,, Juomax=vwi Shinn, 74 Ili A.,-50, 

{f] Decree by court in substantial 
conformity with allegations of bill 
must be possible. McNemar v. Mc- 
Nemar, 143 Ill. A. 184. 

41. See supra § 895. 

42. See statutory provisions. 

43. Hynes v. Jennings, 262 Ill. 
268, 104 NE 697; Jespersen v. Mech, 
213 Ill. 488, 72 NE 1114; McMullen 
v. Reynolds, 209 Tl. 504, 70 NE 1041 
[rev 105 Ill. A. 386]; Bliss v. Seeley, 
191 Ill. 461, 61 NE 524; Dunn v. Berk- 


shire, 175 Ill. 243, 51 NE 770; Me- 
theny v. Bohn, 164 Ill. 495, 45 NE 
VOLE; IWialker v. Tink, -159) Ills 3235-42 


NE 773; Habberton v. Habberton, 156 
ll. 444, 41 NE 222;: Finlen v. Fos- 
ter, 211 Ill. A. 609; Madaj v. Madaj, 
181 Ill. A. 478; Bevan v. Bevan, 164 
Til. A. 367; Searl v. Searl, 122 Ill. A. 
Loveland v. Loveland, 96 Ill. A. 
aaa Gilbert v. Wielert, 87 Ill. A. 
90. 

[a] Sufficient defense.— Defense 
based on denial of parent’s insanity 
is sufficient, even though it would de- 
prive the party of any interest if 


successful. Poage v. Smith, -101 Ill. 
Nee 
{b] Insufficient defenses.—(1) De- 


fense that complainant had agreed 
not to start suit based on a state- 
ment that he did not want a partition 
suit started is not sufficient. Hynes 
v. Jennings, 262 Ill. 268, 104 NE 697. 
(2) Examination and approval of 
each step taken in the proceeding and 
interrogation of widow concerning 
her thomestead right which was ad- 
mitted in the answer is not sucha de- 


eee Searl v. Searl, 122° Tl... 
129. 

44. Joest v. Adel, 209 Ill. 432, 70 
NE 638; Bliss v. Seeley, 191 Ill. 461, 


61 NH 524; Metheny v. Bohn, 164 T11l. 
495, 45 NH 1011; Dunshee v. Dunshee, 
179 Wie A.” 290; Searl’ wv. Searl,, G22 
au ae 20 Wiuomeaneeve shinn,. U4 sb)Ie 


45. Bliss v. Seeley, 191 Ill. 461, 61 
NE 524; Metheny v. Bohn, 164 Tl. 
495, 45 NE 1011; Searl v. Searl, 122 
Ill. A. 129; Lomax vy. Shinn, 74 Ill. 
A. 50. 

46. Hynes v. Jennings. 262 Tl. 
268, 104 NE 697; Bliss v. Seeley, 191 
Til. 461, 61 NE 524; 


ing a case to remove cloud on title of all parties,>* 


which grow out of the deed or will 
and not out of the act of the par- 


164 Ill. 495, 45 NE 1011; Dunshee v. 


Dunshee, 179 Ill. A. 290; Searl v. 
Searl, 122 Ill. A. 129, 
47. Hynes v. Jennings, 262 Ill. 


268, 104 NE 697; Metheny v. Bohn, 
164 Ill. 495, 45 NE 1011; Dunshee vy. 
Dunshee, 179 Ill. A. 290; Gilbert v. 
Wielert, "87 Tily) Al 62 90is uomearanvas 
Shinn, 74 Ill. A. 50. . 

48.° See supra §§ 920, 921. 

[a] Held to include services: (1) 

For extra labor and responsibilities 
necessary to overcome objections to 
the form of partition or to complain- 
ant’s right to maintain the _ suit. 
Dent. v. Foy, 214 Ada. 243, 107-S22110% 
(2) For investigating the title. Liles 
v. Liles, 115 Mo. A. 418, 97 SW 983; 
Robinson v. Robinson, 24 R. I. 222, 52 
A 992. (3) In attending to the issu- 
ing of subpcenas. Robinson v. Robin- 
son, supra. (4) In examining wit- 
hesses; | Dentiv, Hoy.) supra.) (5) -in 
keeping the bill in court. Dent v. 
Foy, supra. (6) In litigation going 
to jurisdiction of court. Dent v. Foy, 
supra. (7) In preparation of the bill. 
Robinson v. Robinson, supra. (8) 
In the preparation and entering of 
decrees. Robinson v. Robinson, su- 
pra. (9) Resulting in higher price 
being obtained for property. Murray 
v. Hays, 51 Utah 211, 169 P 264. 
_ [b] They do not include services 
in taking useless testimony. Snead 
v. Lee, (Ala.) 117 S 469; Dent v. Foy, 
214 Ala. 248, 107 S 210. 

49. See supra § 921. 

[a] Held not to include services: 
(1) In presenting or preserving in- 
dividual interests of the _ parties. 
Snead v. Lee, (Ala.) 117 S 469; Chap- 
man v. York, 212 Ala. 540, 108 S 567; 
Graham v. Graham, 207 Ala. 648, 93 
S660; De Ramus v. De Ramus, 205 
Ala..219, 87 S 354; Hrnst v. Mrnst, 
192 Mo. -A. 256, 182 (Sw 1038. @) im 
resisting application for partition. 
Lowe v. Phillips, 21 Oh. St. 657. 

50. Donaldson v. Allen, 213 Mo. 
293, 111 SW 1128, 127 AmSR 601. 

fa] In Pennsylvania (1) an allow- 
ance for attorney’s fees may be made 
only for those services indispensable 
in conducting the formal proceed- 
ings. Luzerne Bldg., ete., Assoc. v. 
People’s Bank, 142 Pa. 121, 21 A 806; 
Grubbs’ App., 82 Pa. 23 [rev 3 Wkly 
NC 177]. And such services include: 
(2) Conveyancing. Luzerne Bldg., 
etc., Assoc. v. People’s Bank, supra; 
Grubbs’ App., supra. (3) Formal mo- 
tions. Luzerne Bldg., etc., Assoc. v. 
People’s Bank, supra. (4) Prepara- 
tion of papers. Luzerne Bldg., etc., 
Assoc. v. People’s Bank, supra; 
Grubbs’ App., supra. (5) Searches. 
Luzerne Bldg., etc., Assoc. v. People’s 
Bank, supra; Grubbs’ App., supra. 
(6) But such services do not include 
Services for a trial in court, such as 
those for which a barrister is paid.’ 
Luzerne Bldg., etc., Assoc. v. People’s 
Bank, supra;. Grubbs’ App., supra. 

51. Donaldson v. Allen, 213 Mo. 
293, 111 SW 1128, 127 AmSR 601. 

Contest on collateral matters see 
supra Pee text and notes 2, 3. 

52. urray v. Conlon, 19 M F 
389, 48 P 743. oe 

58. Murray vy. Conlon, supra. 

54. Dunshee v. Dunshee, 179 Ill. 


Metheny v. Bohn, A. 290. 
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ties.°> But no allowance will be made for obtaining 
the best possible price for the property when that 
is the duty of the trustee;*® nor will an additional 
fee as attorney for vigilance as a commissioner be 
allowed when he has already received the statutory 
Where attorney’s fees are 
not allowed for the entering of an order of course,®*® 
none can be allowed for attendance upon an order to 


commissioner’s fee.>7 


take a bill as confessed.®® 
[§ 927] 


edge and experience.** 


55. Parrish v. Treadway, 267 Mo. 
91, 183 SW 580. 

56. Barry v. Carroll, 143 Md. 688, 
P23) PA AD S.A.” 
Young v. Young, 109 Va. 222, 
63 SE 748. 


58. Christy v. Christy, 6 Paige (N. 
bY) nhi7i 0) 

59. Christy v. Christy, supra. 

60. .Ala.—Dent v. Foy, 210 Ala. 
160, 97 S 627. 

Cal.—Watson v. Sutro, 103 Cal. 


169, 37 P 201. 

Ill.—McMullen v. Reynolds, 209 Il. 
504, 70 NE 1041 [rev 105 Ill. A. 386]; 
Schaefer v. Kienzel, 123 Ill. 430, 15 
NE 164. 

Ind.—Deputy vy. Dollarhide, 42 Ind. 
A. 554, 86 NE 344. 

Iowa.—Young v. Rutherford, 190 
Iowa 414, 176 NW 241. ; 

Mich.—Greusel v. Smith, 85 Mich. 
574, 48 NW 616. ; ; 

Miss.—Hoffman v. Smith, 61 Miss. 
544, 

Pa.—Luzerne Bldg., etc., Assoc. v. 
People’s Bank, 142 Pa. 121, 21 A 806. 

Tenn.—Scott v. Marley, 124 Tenn. 
388, 137 SW 492. 

[a] Im New Jersey under the 
Chancery Act the vice chancellor re- 
ports the amount to be. allowed and 
if either party is dissatisfied he may 
apply to the chancellor who will hear 
him in respect to the allowance re- 
ported. McMullin v. Doughty, 68 N. 
J. Eq. 776, 55 A 115, 284, 64 A 1134. 

[b] Submission to committee for 
decision ig error. McMullen v. Reyn- 
olds, 209 Ill. 504, 70 NE 1041 [rev 
105 Ill. A. 386]. 

[ce] Approval of master’s report 
wherein the amount was fixed is a 
sufficient determination by the court. 
Schaefer v. Kienzel, 123 Ill. 430, 15 
NE 164. ; t 

[d] In adversary proceedings they 
shall be taxed not by the parties, or 
by the attorney, but by the court. 
Luzerne Bldg., etc., Assoc. v. People’s 
Bank, 142 Pa. 121, 21 A 806. 

61. Ala.—Dent v. Foy, 210. Ala. 
160, 97 S 627; Graham v. Graham, 
207 Ala. 648, 93 S 660; Butler v. Ful- 
ler, 204 Ala. 272, 85 S 539. 
Cal.—Watson v. Sutro, 103 Cal. 169, 
BSE) AADAks 

Towa.— Young v. Rutherford, 190 
Iowa 414, 176 NW 241. ; 

Mich.—Greusel v. Smith, 85 Mich. 
574, 48 NW 616. 

Tenn.—Scott v. Marley, 
388, 137 SW 492. : 

[a] Greatest caution should be 
exercised by the trial court. Butler 
v. Fuller, 204 Ala. 272, 85 S 5389. 

62. McMullen v. Reynolds, 209 I11. 
504, 70 NE 1041 [rev 105 Ill. A. 386]; 
Greusel v. Smith, 85 Mich. 574, 48 NW 
616. 
{al Sworn testimony is required. 
McMullen v. Reynolds, 209 Tl. 504, 
70 NE’ 1041 [rev 105 Ill. A. 386]. 

[b] Amount is a question of fact 
to be determined by the trial court 
from the evidence. Watson v. Sutro, 


124 Tenn. 


G. Amount, Power To Name, and Basis 
for Determining. The amount of an allowance for 
attorney’s fees is for the court to determine®® in 
the exercise of a sound discretion,®! in view of the 
testimony before it®? and its own personal knowl- 
While evidence should be 
adduced as to the value of the services of counsel,®4 
the allowance should not be proved until after there 
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k 


has been a deeree for partition or adjudication of the 
rights of the parties.°° 

Evidence considered. The court should consider 
the opinion of witnesses,®® but is not bound there- 
by,®7 and may fix the fee upon evidence alone of the 
amount and character of labor performed.*® 
evidence which has been considered includes the sale 
price of the property®® and the schedule of minimum 


Other 


fees of the local bar association.’° 


103 Cal. 169, 37 P 201. 

[c] No abuse of discretion where 
witnesses estimated services worth 
twice sum allowed. Watson v. Sutro, 
103 Cal. 169, 37.P) 204. 

63. Dent v. Foy, 214 Ala. 243, 107 
S 210; McMullen v. Reynolds, 209 
Tll. 504, 70 NE 1041 [rev 105 Ill. A. 
386]; Metheny v. Bohn, 164 Ill. 495, 
45 NE 1011; Goodwillie v. Millimann, 
56 Ill. 523. 

64. Eliguth v»Hliguth, 250 Ill. 214, 
95 NE 169; Mehan v.. Mehan, 203 Ill. 
180, 67 NE 770. 

[a] Proof of the reasonableness of 
the allowance must be made. Ell- 
guth v. Eliguth, 250 lll. 214, 95 NH 


169. 

65. Hynes y. Jennings, 262 Ill. 268, 
104 NE 697. 

66. Dent v. Foy, 214 Ala. 248, 107 
S 210; Metheny v. Bohn, 164 Ill. 495, 
45 NE 1011; Goodwillie v. Millimann, 
56 Ill. 523: ‘ 

[a] Opinion of experienced attor- 
neys is entitled to much weight. 
Dent v. Foy, 214 Ala. 248, 107 S_210. 


67. Dent v. Foy, 210 Ala. 160, 97 
S 627; Butler v. Fuller, 204 Ala. 272, 
85 S 539; Metheny v. Bohn, 164 Ill. 


495, 45 NE 1011; Goodwillie v. Milli- 
mann, 56 Ill. 523; 


Fread v. Hoag, 132 
DAs Z 335 
Fee v. Sutro, 103 Cal. 169, 


69. Graham v. Graham, 207 Ala. 
648, 93 S 660; Blomerfelt v. Siglin, 
155 Ala. 633, 47 S 106, 180 AmSR 6%. 

[a] Not the total purchase price, 


but the proceeds of sale less any’ 


charge on the land. Flomerfelt v. 
Sigilin, :i55* Ala. 683; 475 Si 106s 130 
AmSR 67. 
3 Ae Dent v. Foy, 214 Ala. 243, 107 
71. Parrish v. Treadway, 267 Mo. 
91, 183 SW 580. 
_ [a] Five per cent of the sale value 
is a reasonable attorney’s fee. Par- 
a v. Treadway, 267 Mo. 91, 183 SW 
72. Reynolds v. McMillan, 63 Il. 
46; Young v. Rutherford, 190 Iowa 
414, 176 NW 241; Luzerne Bldg., etc., 
Assoc. v. People’s Bank, 142 Pa. 121, 
21 A 806. 


73. Metheny v. Bohn, 164 Ill. 495, 
45. NE 1011; Reynolds v. McMillan, 
63 Ill. 46. 

74. Metheny v. Bohn, 164 Ill. 495, 
45 NE 1011; Reynolds v. McMillan, 
63 Ill. 46. 

75. Lewis v. Crawford, 175 Ark. 


1012, 1 SW (2d), 265) Diles: v. Liles} 
116 Mo. A. 413, 91 SW 983; Murray 
v. Hays, 51 Utah 211, 169 P 264. 

[a] Reasonable allowance.—Sev- 
en hundred dollars. Fread v. Hoag, 
132 Ill. A. 233 (two hundred and 
thirty acres of land involved). 

76. See cases infra this note. 


[a] Held excessive: (1) Two 
hundred and fifty dollars. Liles v. 
Liles, 116 Mo. A. 413, 91 SW 983 


(lands valued at four thousand dol- 
lars). (2) Six hundred and eighty 


Bases adopted in fixing the amount of the fees are 
a percentage of the amount involved,"? the services 
actually performed,’? or the customary charge for 
such legal services,*? rather than the reasonable 
worth of the particular solicitor’s services.‘* 

Reasonableness. 
sonable in amount,’® and not excessive.*® ; 
awarding the land which necessitates a new divi- 


The fee allowed should be rea- 
Error in 


dollars. Luzerne Bldg. etc., Assoc. 
v. People’s Bank, 14® Pa. 121, 21 A 
806 (reduced to two hundred dol- 
lars). (3) One thousand dollars... 
Reynolds v. McMillan, 63 Ill. 46. 
(4) Twelve hundred and fifty dollars. 
Thirlwell v. Campbell, 11 Bush (Ky.) 
163 (reduced to one thousand dol- 
lars; property worth twenty-five 
thousand dollars). (5) Twenty-five 
hundred dollars. Goodwillie v. Milli- 
mann, 56 Ill. 523; Grubbs’ App., 82 
Pa. 23 [rev 3 WklyNC 177]. (6) 
Forty-five hundred dollars to com- 
plainants. Scott v. Marley, 124 Tenn: 
388, 137 SW 492 (reduced to twenty- 
five hundred dollars for complainant, 
defendant allowed twenty-four hun- 
dred dollars, property sold for fifty- 
four thousand three hundred and 


eighty-one dollars and seventeen 
cents). 
[b] Held not excessive: (1) Two 


hundred dollars. Tatro v. Tatro, 74 
Ill, A. 189 (property sold for four 
thousand eight hundred and thirty- 
five dollars and thirty Gents); Greu- 
sel v. Smith, 85 Mich. 574, 48 NW 
616; Liles v. Liles, 129 Mo. A. 117, 
107 SW 1111. (2) Four hundred -dol- 
lars. Bevan v. Bevan, 164 Ill. A. 
3867 (and worth twelve thousand 
dollars to fourteen thousand dollars) ; 
McMullin v. Doughty, 68 N. J. Ea. 
776, 55 A 115, 284, 64 A 1134 (thir- 
teen acres of land involved). (3) 
Seven hundred and twenty dollars. 
Connor Realty Co. v. St. Louis Union 
Trust Co., 176 Mo. A. 260, 161 SW 
865 (property worth twenty-four 
thousand dollars). (4) Seven hun- 
dred and seventy-five dollars. San- 
ford v. Sanford, 157 Ill. A. 350 (prop- 
erty sold for seventeen thousand one 
hundred and fifty dollars and de- 
fendant constantly interposed need- 
less and useless objections). (5) 
Twelve hundred dollars. Mahlmann 
v. Mahlmann, 218 Ill. A. 216 (prop- 
erty sold for twenty-four thousand 
eight hundred and twenty-five dol- 
lars). (6) Fifteen hundred dollars. 
Rackemann v. Tilton, 236 Ill. 49, 86 
NE 168 (property involved worth 
two hundred and eleven thousand 
dollars); Forsee vy. McGuire, 109 Mo. 
A. 701, 88 SW 548 (real estate valued 
at eighty thousand dollars). (7) 
Two thousand dollars. Dent v. Foy, 
210 Ala. 160, 97 S 627 (property sold 
for sixty-five thousand dollarsy. (8) 
Three thousand dollars. Dent v. 
Foy, 214 Ala. 248, 107 S 210 Cand 
sold for fifty-four thousand five hun- 
dred dollars). (9) Five thousand dol- 
lars. Watson v. Sut, 103 Cal. 169, 37 
P 201 (conflict in evidence as to value 
of services); Donaldson v. Allen, 
213 Mo. 293, 111 SW 1128, 127 AmSR 
601 (sales totaled one hundred thou- 
sand. dollars). (10) Ten thousand 
dollars. Murray v. Hays, .51 Utah 
211, 169 P 264 (fee divided eight 
thousand dollars to plaintiff, two 
thousand dollars to defendant; prop- 
erty sold for three hundred and fifty 
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sion will affect the amount allowed." 

It cannot, if defendant de- 
faults, be greater than the amount asked for in the 
eomplaint;‘* nor can it be greater than the amount 
There is authority to the effect 
that no allowance for counsel fees can be made be- 


Limit of amount. 


eontracted for.7® 


yond the sum fixed in the fee bill.8° 


[§ 928] H. Judgment and Enforcement of Pay- 
General rules,*t in so far as applicable, goy- 
ern the enforcement of the collection of attorney’s 
fees allowed as costs in partition proceedings.®? 
Thus under some statutes** a judgment may be en- 
tered against each allottee for his due proportion 
of the fees,S* an execution issued thereon,®® and 
a levy and sale made thereunder;®* nor is it neces- 
sary that a final decree in partition be rendered®* 


ment. 


PARTITION 


a7 Csi vot 


or that a formal motion for an allowance be made.*® 


viewable.°® 


court did not err in fixing the amount; 
its discretion was abused, the amount fixed is not re- 


An unsecured judgment for attorney’s fees against 
unknown heirs, upon citation by publication, is valid 
only as to residents within the state.*°® 

[§ 929] I. Appeal. 
jurisdictions,®® to correct an allowance a party 
should appeal;°+ 
proper®? and demurrable.®* 
be questioned in some proper manner in the lower 
court or it will not be disturbed on appeal.°* 
appeal the evidence to sustain an allowance must be 
preserved in the record,®® or there will be a re- 
versal.°* On appeal there is a presumption that the 


Under the practice in some 


a motion to retax costs is im- 
The amount fixed must 


On 


297 


and unless 


IX. OPERATION AND EFFECT OF JUDICIAL PARTITION®® 


[§ 930] A. Actual Partition'—1. 
actual partition? ordinarily operates on the posses- 
sion and not on the title, creating no new or addi- | 


thousand dollars). 

77. McMullin v. Doughty, 68 N. J. 
Eq. 776, 55 A 115, 284, 64 A 1134. 

78. Deputy v. Dollarhide, 42 Ind. 
A. 554, 86 NE 344. 

79. Baldauf v. Peyton, 135 Mo. A. 
492, 116 SW 27. 

80. Whittimore v. Whittimore, 7 
Paige (N. Y.) 38. 

81. See Costs §§ 733-780. 

82. See infra this section. 

Lien see supra §§ 917, 923._ 

83. See statutory provisions. 

84. McManus v. Burrows, 246 Mo. 
438, 152 SW 3. 
McManus v. Burrows, supra. 
McManus v. Burrows, supra. 

87. Tanner v. Tanner, 199 Mo. A. 
145, 203 SW 239; Fibbe v. Poland, 24 
Oh. A. 532, 157 NE 808; Edwards vy. 
Whims, 2 OhNPNS 464. i 

[a] Purchase of all other inter- 
.ests by a defendant so that he can 
demand a dismissal of the proceed- 
ings will not defeat the right. Tan- 
199 Mo. A. 145, 203 


ner v. Tanner, 
SW. 239. 

88. Eddie v. Eddie, 188 Mo. 599, 39 
Sw 451. 

89. Watson v. McClane, 18 Tex. 
Giy. AL, .212,.45 SW.176; .Bool-v. Lia- 


mon, (Tex. Civ. A.) 28 SW 368. 
90. See statutory provisions. 


91. Young v. Rutherford, 190 
Iowa 414, 176 NW 241. 

92. Young v. Rutherford, supra. 

93. Young v. Rutherford, supra. 

94 Butler v. Fuller, 204 Ala. 272, 
85 S 539; Fristoe v. Gillen, 80 SW 
823, 26 KyL 149. 


[a] Objection or exception is suf- 
ficient when made on the first day 
of the succeeding term to an allow- 
ance entered on the minutes on the 
last day of the term. Fristoe v. Gil- 
len, 80 SW 823,.26 KyL 149. 

95. Bliss v. Seeley, 191 Ill. 461, 
61 NE 524; Metheny v. Bohn, 164 Ill. 
495, 45 NE 1011; Goodwillie v. Milli- 
mann, 56 Ill. 523; Tatro v. Tatro, 74 
TDS Nera BSE 

[a] Sufficiency of record.—-(1) 
Where no facts are found in the de- 
eree and there is no certificate of evi- 
dence, it is not sufficient. Bliss v. 
Seeley, 191 Ill. 461, 61 NE 524. (2) 
When the decree recites the facts 
found by the court from the evidence, 
and there is nothing in the record 
contradicting it, it is sufficient. Ta- 
tro v..'Tatro, 74 Ill. A. 189. 

96. Bliss v. Seeley, 191 Ill. 461, 
61 NE 524; Metheny v. Bohn, 164 
Tll. 495, 45 NE 1011. 

97. Donaldson y. Allen, 213 Mo. 
2938, 111 SW 1128, 127 AmSR 601. 

98. Greusel v. Smith, 85 Mich. 
574, 48 NW 616. ; 

99. Operation and effect of: 
Confirmatiow of report. of: 

Actual allotment see supra § 604. 

« 


; 


[By JosspH W. Rouse] 
In General. An 


Confirmation of report of:—Contin- 
ued. 
Sale for division of proceeds see 
supra §:625. 
Conveyance to: 

Allottees see supra § 631. 
Purchaser at sale for division of 
proceeds see supra §§ 834-837. 
Decree or judgment for partition see 

supra §§ 413-417, 758. 
saa by act of parties see supra 
3 2 5 


Scope and extent of relief: 
In general see supra § 431 et seq. 
Relief incidental to partition see su- 

pra §§ 477-549. 

1. Effect on: 
Dower rights see Dower §§ 51, 122, 176. 
Easement see Hasements § 164. 

2. Actual partition generally see 
supra § 550 et seq. 

3. Ala.—Kennedy v. Rainey, 145 
Ala. 572, 39 S 813. 

Cal.—Frazee v. State R: Commn., 


201 P 921; Bennett v. Potter, 180 
Cal. 736, 183 P 156; Rose v. Mes- 
mer, 142 Cal. 322,..75 P 905; -Cunha 


v. Hughes, 122 Cal. 111, 54 P 535, 68 
AmSR 27; Richardson v. Loupe, 80 
Cal.. 490, 22 P 227; McBrown v. Dal- 
ton,.70\.Cali 89:t1d | P bse Christy wv. 
Spring Valley Water-Works, 68 Cal. 
73,8 P 849; Wade v. Deray, 50 Cal. 376. 
Il1l.—Cole v. Cole, 291 Ill. 154, 126 
NE 752, 38 ALR 719. 
Ind.—Thompson vy. Henry, 153 Ind. 
56, 54 NE 109; Stephenson v. Boody, 
139 Ind. 60, 38 NE.331; Haskett v. 
Maxey, 134 Ind. 182, 33 NE 358, 19 
LRA 379; Habig v. Dodge, 127 Ind. 
31, 25 NE 182; Davis v. Lennen, 125 
Ind. 185, 24 NE 885; Thorp v. Hanes, 
107 Ind. 324, 6 NE’ 920; Gullett v. 


Miller, 106 Ind. 75, 5 NE 741; Bryan 
Ve Wilared, SLO. Inds, 47:75 ie Nb 2: 
Fleenor v.. Driskill; 97 Ind. 27; 
Matthews v.' Pate, 98 Ind. 443; Ken- 
ney. v. Phillipy, 91 Ind. 511; Miller 
v. Noble, 86 Ind. 527; Utterback v. 
Terhune, 75 .Ind.° 3633 Avery /"v. 


Akins, 74 Ind. 283; 
71 Ind. 237; Knight v. McDonald, 37 
Ind--463° “King v. King, 77, Ind. A. 
662, 184 NE 523; Coquillard v. Co- 
quillard, 62 Ind. A. 426, 113 NE 474. 

Mo.—Powell v. Powell, 267 Mo. 
117, 183 SW 625, 188 SW 795. 

N. C.—Wallace v. Phillips, 195 N. 
C. 665, 143 SE 244; Central Bank, 
€UG4) CO. GV... W yect,.191 9Nx'C. 133 1387 
SE 311; Weston v. John L. Roper 
Lumber Co., 162 N. C. 165, 77 SE 430, 
AnnCas1915A 931, 169 N. C. 398, 86 
SE 363. 

Pa.—Dresher vy. Allentown Water 
Co., 52 Pa. 225, 91 AmD 150; Ross v. 
Pleasants, 19 Pa. 157; McClure v. 
McClure, 14 Pa. 134; Schmucker v. 
Adams, 45 Pa. Super. 58. 

Tenn.—Gillespie v. Jackson, 153 
Tenn, 150, 281 SW 929. 


Teter v. Clayton, 


tional title in the parties, but merely severing the 
previous unity of possession.* Where title may and 


Tex.—Moore v. Blagge, 91 Tex. 151, 
38 SW 979, 41 SW 465. 

[a] Effect on title —(1) An ad- 
judication in partition is no more 
than that he to whom the land is ad- 
judged shall hold it in severalty and 
assures to him nothing but the title 
of his coheirs. Dresher y. Allen- 
town Water Co., 52 Pa. 225, 91 AmD 
150: (2) Where a_ granddaughter 
takes an undivided interest in her 
grandfather’s real estate under the 
intestate laws, and thereafter her 
share in the real estate is set off to 
her in partition proceedings, the par- 
tition does not operate upon the title, 
or in any way change its character, 
or create a new title, but the grand- 
daughter continues to hold the estate 
as by descent from her grandfather, 
and upon her death intestate as to 
such land no one takes who is not of 


the blood of the grandfather. 
Schmucker vy. Adams, 45 Pa. Super. 
58. (8) Where the partition set off 


a certain piece of property to a co- 
tenant, and this was included in a 
subsequent friendly partition be- 
tween his ‘heirs, the heir to whom it 
was set off by the description under 
which it was originally held acquired 
the same interest as was allotted to 
his ancestor by the first partition. 
Moore y. Blagge, 91 Tex. 151, 38 SW 
979, 41 SW 465. 

[b] Effect on estate created by 
will.—Partition proceedings in the 
county court, dividing a testator’s 
land between the devisees, cannot 
change the legal effect of the will in 
respect of the estate created Dyin Te 
Common School Dist. No. 31. v. 
Isaacs, (Ky.) 115 SW 724, 

[c] Effect on riparian rights.— 
(1) On partition among cotenants of 
a tract of land to which pertained 
riparian rights to water for irriga- 
tion, the land was classified, each co- 
tenant receiving a proportionate share 
of each class, and the prior right to 
all the water needed for irrigation 
was attached to the first-class land, 
each owner of such land being given, 
not a certain amount of water, but 
a share of the water in proportion 
to his share of the land. Although 
some of the allotments of first-class 
land did not abut on the stream, the 
effect of the partition was merely to 
cut off the land not classified as first- 
class from participation in the ri- 
parian rights formerly appertaining 
to the entire tract, but it did not 
change the water right from a ripari- 
an right to a right appurtenant. 
Rose v. Mesmer, 142 Cal. 322, 75 Pp 
905. (2) Where, prior to partition, 
an entire rancho was riparian to a 
stream which flowed into it, the ri- 
parian rights in the stream attached 
to every part of the rancho, and after 
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has been put in issue,* the decree in partition is con- 
elusive thereon.® Where the bill, complaint, or pe- 
tition for partition must set forth the rights and ti- 
tles of all persons having an interest in, or who may 
on any contingency acquire a beneficial interest in, 
the property sought to be divided,® the decree is 
conclusive as to the title of all parties to the ree- 
ord,‘ and vests in each party to whom an allotment 
was made the title of all parties to the suit.6 It 
has been held that a tenant in common takes the pur- 
part allotted him practically as a purchaser from the 
aggregate tenancies.? Claims which should have 
been taken into account in making the partition?® 
must be presumed to have been considered.++ 

Wife’s share.12 Depending on the law relating to 
married women in the particular jurisdiction,t® the 
husband may acquire a life estate in his wife’s share 
of the land partitioned!‘ and a fee simple in his own 
right in the residue.t® Where a wife’s share was 
allotted to her husband, she not being a party, their 
possession of the share with the implied consent of 
the cotenants amounted at least to a parol parti- 
tion.1® The acceptance by a husband in the right 
of his wife of land at its appraised value,’ under 
a partition, does not convert her share into person- 
alty.1® 


the partition the proportional rights 
in the waters continued to be at- 


erees in 
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making the partition must 
be presumed to have been consid- 


[§§ 930-931 


Where life tenants are sole partiest® to the par- 
tition, it has been held that such partition is bind- 
ing only on them during their lifetime.?° 

Partition of a testator’s estate under an award 
and judgment in an action by his administrator de 
bonis non, with the will annexed, is effective as a 
division in severalty of all the estate, present and 
prospective, accruing under the will to the parties 
thereto.?+ 

Provisional partition. The effect of a provisional 
partition is to give to each of the parties the right, 
for the time being, to the separate enjoyment of a 
definite part of the property,2? and, until annulled, 
a valid title to his share.” 

[§ 931] 2. On Remaindermen or Reversioners. 
The weight of authority is to the effect that a par- 
tition between the cotenants of the estates in pos- 
session?* does not affect the estates in,remainder or 
reversion in the absence of statutory authority there- 
for;2° and for still stronger reasons are the rights of 
remaindermen and reversioners not affected by such 
partition where the statutes make it improper to par- 
tition any rights in reversion or remainder.?°® 
Nevertheless, in some jurisdictions apparently with- 
out reliance on special statutory authorization,”* 


v. Elford, 187 Ala. 165, 65 S 381; Hol- 
lis v. Watkins, 181 Ala. 248, 61 S 893: 


tached to the respective parcels of 
land set apart in severalty to the dif- 
ferent owners, the rights being in 
their nature riparian rights after the 
partition the same as before, the 
character of the water right not 
changing from a riparian right to a 
right appurtenant even if the par- 
ticular tract did not abut upon the 
stream, and such rights were covered 
by a subsequent conveyance of the 
land. Frazee v. State R. Commn., 
(Cale 200 ee 921. 

{d] In Kentucky (1) while the 
rule of the text has been recognized 
(Beale v. Stroud, 191 Ky. 755, 231 
SW 522; Common School Dist. No. 
31, v. Isaacs, 115 SW 724), (2) it has 
been held that, under a statute pro- 
viding that the court shall by com- 
missioner cause land allotted to each 
party of a partition suit to be con- 
veyed to him, the commissioner’s 
deed vests such party with a legal 
title, although before partition his 
title was merely equitable (Mor- 
gan v. Big Woods Lumber Co., 198 
Ky. 88, 249 SW 329). 

4. See supra §8§ 347, 348, 371. 

Sa Onristy, ov. Spring Valley Wa- 
ter-Works, 68 Cal. 73, 8 P 849; Ha- 
big v. Dodge, 127 Ind. 31, 25 NE 182: 
Davis v. Lennen, 125 Ind. 185, 24 
NE 885; L’Hommedieu v. Cincinnati, 
ete eh. Co. .120 Inds 435, 22) NE 125. 
Thorp v. Hanes, 107 Ind. 324, 6 NE 


920; Luntz v. Greve, 102 Ind. 173, 26 
NE 128; Kenney v. Phillipy, 91 Ind. 
511. See also supra § 416. 


6. See supra §§ 328, 330, 334, 335, 
Bowe 

7. See supra § 416. 

8. Ketchum v. Christman, 128 Mo, 
38, 30 SW 313; Case v. Mitzenburg, 
109 Mo. 311, 19 SW 40; Hart v. Steed- 
man, 98 Mo. 452, 11 SW 993; Forder 
v. Davis, 38 Mo. 107; Clapp w. Bro- 
magham, 9 Cow. (N. Y.) 530. 

9. Tharp v. Allen, 46 Mich. 389, 9 
NW 4438; Campau v. Barnard, 25 
Mich. 381. 

10. See supra §§ 431-549 (scope 
and extent of relief). 

11. Murray v. Chamberlain, 126 
Wash. 642, 219 P 8. 

[a] Thus, where after a partition 
the parties mutually agreed to sub- 
mit to the court their differences 
with respect to their accounts aris- 
ing from the joint operation of the 
property, a claim which should have 
been taken into account by the ref- 


ered, and could not be again allowed. 


Murray v. Chamberlain, 126 Wash. 
642, 219) Ps. 
12. Effect on dower see Dower §§ 
SiS 2 2E TG: 
13. See Husband and Wife § 42. 
14. McMillan’s App., 52 Pa. 434. 
15. McMillan’s App., supra. 


16. Hays.v. Marsh, 123 Iowa 81, 
98 NW 604. 

Parol partition see supra § 2 et seq. 

17. Taking at appraised value see 
supra § 633 et seq. 

18. McMillan’s App., 52 Pa. 434. 

19. See supra §§ 167. 241, 271. 

20. Edmondson v. Leigh, 189 N. 
C: 196,126 SE 497. 

21. Murrelle_ v. 142 
Ga. 41, 82 SE 456. 

Remaindermen or reversioners see 
intra, Seoou: 

22. Rhodes v. Cooper, 118 La. 299, 
42 S 948. 

23: Cooney iv. Clark, 7 la. 156: 

24. See supra § 167 et seq. 

25. Cal—Jameson v. Hayward, 
106 Cal. 682, 39 P 1078, 46 AmSR 268, 

afer v. Covey, 90 Kan. 

588, 


135 P 676. 
130 Ky. 
82, 112 


ersole v. Combs, 
Sw 1132. 

Mass. JUGRINS Vy, wudnns. 109 
Mass. 181; Wainwright ‘v. Dorr, 13 
Pick.)333. 

N. H.—Brown v. Brown, 8 N. H. 93. 

Vt.—Austin v. Rutland R. Co., 45 
Viteyeloe 

Wis.—Plano Mfg. Co. v. Kindschi, 
131 Wis. 590, 111 NW 680, 11 AnnCas 
10389. 


Eng.—Baring v. Nash, 1 Ves. & B. 
555, 35 Reprint 214. 

[a] Prior to statutory change 
(see infra text and notes 28-32) the 
rule of the text was supported by de- 
cisions in: (1) Kentucky. Malone 
Va Conn,£ 95 Ky.) Use esr SW - Oty 1 
KyL 421. (2) New Jersey. Max- 
well v. Goetschius, 40 N. J. L. 388, 
29 AmR 242; Stevens v. Enders, 13 
N. J. L. 271; Reeves v. Reeves, 6 N. 
J. Has 256. (3) New York, Boollsy. 
Mix. 17 Wend. 119, 31 AmD 285. 

26. Lawson v. Bonner, 88 Miss. 
235, 40 S 488, 117 AmSR 738. 

27. See cases infra this note. 

[a] In Alabama (1) it has been 
so held. McWhorter v. Cox, 209 Ala. 
233, 96 S 71: Jordan v. Walker, 201 
Ala. 248, 77 S 838; Wheat v. Wheat, 
190 Ala. 468. 67 S 420; Wheat v. 
Wheat, 190 Ala. 461, 67 S 417; Culley 


Broughton, 


Fitts v. Craddock, 144 Ala. 437, 39 S 
506, 113 AmSR 53.- (2) “When the 
partition is sought by one having the 
right to compel same, all interests 
can be brought in, , Whether in pre- 
senti or reversion.’ Letcher v. Al- 
len, 180 Ala. 254, 357, 60 S 828. (3) 
While a statute now in effect (Code 
§ 9305), providing that the applica- 
tion for division or partition must 
set forth the names of all the persons 
interested in the property, a full and 
accurate description of the property 
sought to be divided or partitioned, 
the interest of each person in the 
same, etc., is probably broad enough. 
to authorize a partition decree bind- 
ing the interests of remaindermen 
and reversioners, the conclusions of 
the court in its early decisions were 
in no way based on the statute, if it 
was then in existence, and none of 
the later decisions refer to the stat- 
ute as a basis for their conclusions 
but adopt the reasoning of the early 
decisions. Gayle v. Johnston, 80 Ala. 
395, 397 (“Some of the older author- 
ities leave the impression that par- 

tition obtained at the suit of a life 
tenant, or tenant for a term of years, 
is, and can be binding only during 
the continuance of the term, or par- 
ticular estate; and that when the 
particular estate falls in, there will 
be a relapse to the status of occu- 
pancy in common, unless other pro- 
ceedings in partition be had. There 

can be no question that the remain- 
derman will stand unaffected by the 
decree, if he is not made a party, 
and brought properly before the 
court that his interests may be fairly 
and fully represented. ADRA blokes 
better rule permits all the interests 
to be brought before the court and 
represented, so that the decree pro- 
nounced shall bind all interests, and 
conclude the claims of remaindermen 
as well as those of the termors, or 
life tenants. ‘‘If a complete parti- 
tion be desired, all parties interested 
may be brought before the court, and 
all estates, whether in possession or 
expectancy, including those of in- 
fants and all persons not in esse, may 
be bound by the decree’’’). See Mc- 
Queen v. Turner, 91 Ala. 273, 276, 8 
S 863 (“the rule now permits the re- 
mainder-men to be made parties, so 
that their interests may be represent- 
ed; and if all -the parties interested 
are brought before the court, and 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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and in others by reason of statutes,?® it has been 
held that partition may be had between cotenants 
either in kind or by sale for division, which parti- 
tion will bind all interests whatsoever, not only those . 
of cotenants in possession, but also the right of re- 
versioners or remaindermen if they have been prop- 
erly made parties, and that the rights of all will be 
and ‘this principle has 


protected by the deeree;*° 


their interests are fairly represented, 
all estates, whether in possession, 
reversion or remainder, may be bound 
by the decree’). 

23. 111.—Hill v. Sangamon L. & T. 
Go., 302. Ill. 33, 134 NE 112° Betz? v. 
Farling, 274 Il} 107, 113 NE 40. 

Ind.—Tower v. Tower, 141 Ind. 223, 
40 NE 747; Shaw v. Beers, 84 Ind. 
528; Swain v. Hardin, 64 Ind. 85; 
Lynch v. Leuris, 30 Ind. 411; Moody 
v. West, 12 Ind. 399; Coquillard v. 
Coquillard, 62 Ind. A. 426, 113 NE 
474. 

Ky.—Cammack v. Allen, 199 Ky. 
268, 250 SW 963; Van Meter v. Van 
Meter, 160 Ky. 805, 169 SW 592; 
Stovall v. Oates, 153 Ky. 81, 154 SW 
914; Hatterich v. Bruce, 151 Ky. 12, 
151 SW 31; Walsh v. Parr, 110 SW 
800, 33 KyL 242; Craddock v. Smythe, 
99 SW 216, 30 KyL 455; Stine v. 
Goodman, 92 SW 612, 29 KyL 221; 
Harting v. Milward, 90 SW 260, 28 
KyL 776. See Turley v. Turley, 193 
Ky. 151, 235 SW 18 [dist Eversole v. 
Combs, 130 Ky. 82, 112 SW 1132 (on 
the ground that, in that case, there 
was a life estate in the entire prop- 
‘erty and consequently no estate in 
possession jointly owned by _ two or 
more persons)]; Atherton v. Warren, 
120 Ky. 151, 85 SW 1100, 27 KyL 632 
[expressly overr Dineen v. Hall, 112 
Ky. 273, 65 SW 445, 66-SW 392, 23 
KyL 1615]. ; 

Md.—Tolson v. Brown, 130 Md. 338, 
100 A 366; Numsen v. Lyon, 87 Md. 
31, 39 A 533. See Shipley v. Jacob 
Tome Inst., 99 Md. 520, 58 A 200. 

Mo.—King v. Theis, 272 Mo. 416, 
199 SW 183? Stockwell v. Stockwell, 
262 Mo. 671, 172 SW 23; Sparks v. 
Clay, 185 Mo. 393, 84 SW 40; Rein- 
ders v. Koppelmann, 68 Mo. 482, 30 
AmR 802. 

N. J.—Buckis v. Townsend, 100 N. 
J. Eq. 374, 136 A 432. 

N. Y.—Brevoort v. Brevoort, 70 N. 


Ws 136: .Sulliyan. v.. Sullivan, 66.N. 
Y. 37; Clemens v. Clemens, 37 N. Y. 
59, 4 Thomps. & 65; Mead v. 


Mitchell, 17 N. Y. 210, 72 AmD 455; 
O’Toole v. O’Toole, 39 App. Div. 302, 


56 NYS 963; Barnes v. Luther, 77 
Hun 234, 29 NYS 400. 
N. C.—Ryder v. Oates, 173 N. C. 


569, 92 SE 508; 
N. C. 548, 44 SE 116; 
SEN Cos, 

Pa.—In re Gardiner, 4 Pa. 502. 

Tenn.—Rutherford v. Rutherford, 
116 Tenn. 383, 92 SW 1112, 115 AmSR 
799; Freeman v. Freeman, 9 Heisk. 
301. 


Springs v. Scott, 132 
Bell v. Adams, 


Va.-——Carneal v. Lynch, 91 Va. 114, 
20 SE 959, 50 AmSR 819. 

See Biddle v. Biddle, 117 Mich. 28, 
75 NW 91 (one of the several owners 
of an undivided interest in lands in 
possession may maintain a bill for 
partition against his cotenants, join- 
ing as defendants by reason of their 
having independent interests which 
may be affected by the proceeding 
the tenants for life of the other un- 
divided interest, and all the remain- 
dermen in being, though, by the terms 
of the will under which the several 
interests were acquired, persons not 
in being may be entitled to an inter- 
est in the lands at the termination of 
the life estates). ‘ 

“Tenants for life can have parti- 
tion as between themselves, 
all cases of partition all persons en- 
titled to the reversion, remainder and 
inheritance, after the termination of 
any particular estate, and every per- 
son who, by,any contingency con- 
tained in any devise, grant or other- 

. 
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wise, may be or become entitled to 
any beneficial interest in the lands, 
may be made parties to the action 
or proceedings, and the judgment in 
partition is made conclusive on all 
parties having any interest in the 
premises, contingent or otherwise, 
and conveyances upon a sale under 
a judgment in partition are a bar 
in law and equity against all persons 
interested in such premises, in any 
way, who are named as parties in the 
proceedings.” Jénkins v. Fahey, 73 
DE At De POOR 

fa] Statutes under which rule up- 
held.—The practice above set forth 
has been held to be authorized: (1) 
By a statute which authorizes a di- 
vision of land held jointly with oth- 
ers and which requires all persons 
having an interest in the land to be 
made parties. Turley v. Turley, 193 
Ky. 151, 235 SW 18. (2) By statutes 
giving the right of partition to the 
holders of life estates along with oth- 
er persons and providing that parti- 
tion shall be conclusive “on all par- 
ties named in the proceedings who 
have at the time any interest in the 
premises divided, as owners in fee or 
as tenants for years or as entitled to 
the reversion, remainder, or inherit- 
ance of such premises after the ter- 
mination of any particular estate 
therein; or who, by any contingency 
in any will, conveyance, or otherwise, 
may be or may become entitled to 
any beneficial interest in the prem- 
ises; or who shall have any interest 


in any individual share of the prem-‘ 


ises, as tenants for years, for life, 
by the curtesy, or in dower.” Ruth- 
erford v. Rutherford, 116 Tenn. 383, 
389, 92 SW 1112, 115 AmSR 799. (3) 
By a statute which declares that, if 
the interest of anyone be unknown to 
petitioner or be uncertain or contin- 
gent, or the ownership of the inherit- 
ance shall depend upon an executory 
devise, or the remainder shall be con- 
tingent, so that such parties cannot 
be named, the same shall be so stated 
in the petition. Sparks v. Clay, 185 
Mo. 393, 84 SW 40 (the requisition of 
such statement implies that the facts 
so stated shall constitute no bar to a 


partition). 
29. McWhorter v. Cox, 209 Ala. 
238, 96S 71; Culley vy. Elford, 187 


Ala. 165, 65 S 381; McQueen v. Tur- 
ner, 91 Ala. 278, 8 S 863; Hill v. San- 
gamon” 14.7 & VI.9Co.,)'3024-Tlls_ 33,2134 
NE 112; Downin v. Sprecher, 35 Md. 
474; and cases supra notes 27, 28. 

Ascertainment and adjustment of 
rights in decree see supra § 541. 

30. Ala.—McWhorter v. Cox, 209 
Ala. 238, 96 S 71; Jordan v. Walker, 
201 Ala. 248, 77 S 888; Letcher v. 
Allen, 180 Ala. 254, 60 S 828. 

Ill.— Hill v. Sangamon L. & T. Co., 
302 Ill. 38, 1384 NE 112. 

Mo.—King v. Theis, 272 Mo. 416, 
199 SW 183; Sparks v. Clay, 185 Mo. 
393, 84 SW 40. 

N. Y.—Brevoort v. Brevoort, 70 N. 


Y. 136; Mead v. Mitchell, 17 N. Y. 210, 
72 AmD 455. 
Pa.—In re Gardiner, 4 Pa. 502. 


Contra Smith’s Est., 2 Del. Co. 423. 

Tenn.—Rutherford v. Rutherford, 
116 Tenn. 383, 390, 92 SW 1112, 115 
AmSR 799; Freeman y. Freeman, 9 
Heisk. 301. 

Va.—Carneal v. Lynch, 91 Va. 114, 
20 SE 959, 50 AmSR 819. : 

“No injury could be sustained by 
the contingent remaindermen, by a 
sale for division, because there could 
be no sale, unless it should be made 
to appear that it would be for the 
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been very generally held to extend to contingent, as 
well as vested, remaindermen,?° and even to contin- 
gent remaindermen not in esse,*+ on the theory that 
their rights are represented by parties to the action 
in whom the present estate is vested.*? 

3. On Lienors or Encumbrancers.** 
may be stated as a general rule that in no event will 
the rights of lienors or eneumbrancers holding exist- 


It 


benefit not only of the life tenants, 
but of the whole estate.” Rutherford 
v. Rutherford, supra. 

[a] Future owners taking as pur- 
chasers.—The operation of the rule 
above stated is not affected by the 
fact that future owners may take as 
purchasers under a deed or will, but 
not as claimants under any of the 
parties to the action. Brevoort v. 
Brevoort, 7.0). Ne’ We -13ies | Meade. 
Mitchell, 17 N. Y. 210, 72 AmD 455. 

[b] Absence of notice to unknown 
parties.—The rule applies, although 
there be no notice issued to unknown 
parties, and although such subse- 
quent owners take, not as claimants 
under any party to the action, but as 
purchasers under a will. Mead v. 
Mitchell, 17 N. Y. 210, 72 AmD 455 
[aff 5 AbbPr 921. 

31. Ala.—McWhorter v. Cox, 209 
Ala. 233, 96 S 71; Letcher v. Allen, 
180 Ala. 254, 60 S 828. 

Mo.—Sparks v. Clay, 185 Mo. 383, 
84 SW 40; Sikemeier v. Galvin, 124 
Mo. 367, 27 SW 551; Reinders v. Kop- 
pelmann, 68 Mo. 482, 30 AmR 802. 

N. Y.—Brevoort v. Brevoort, 70 N. 
Your 1363) Mead ave Mitehell,. shieNnaeeve 
210, 72 AmD 455; Fox v. Fee, 24 App. 
Div. 314, 49 NYS 292; Cheesman v. 
Thorne, 2 Edw. 629. 

Tenn.—Freeman  v. 
Heisk. 301. 

Va.—Carneal v. Lynch, 91 Va. 114, 
20 SE 959, 50 AmSR 819. 

Eng.—Gaskell v. Gaskell, 6 Sim. 
643, 58 Reprint 735; Wills v. Slade, 6 
Vess Jr) 4987130) Reprine mitoses 

[a] In North Carolina (1) the rule 
seems to be that, independently of 
Acts (1903) c 99, the court may or- 
der a sale for partition of land lim- 
ited to a tenant for life with remain- 
der to children or issue upon failure 
thereof, over to persons, all or some 
of whom are not in esse when one of 
the class being first in remainder aft- 
er expiration of the life estate is in 
esse and a party to the proceeding 
to represent the class, and that upon 
decree and sale and title made pursu- 
ant thereto, the purchaser acquires a 
perfect title as against all persons 
whether in esse or not (Springs v. 
Scott, 182 N. C. 548, 555, 44 SH 116); 
(2) that, where an estate is vested in 
a trustee to preserve contingent re- 
mainders and limitations, the court 
may, upon petition of the life tenant 
and the trustee with such of the re- 
maindermen aS may be in_ esse, 
proceed to order the sale and bind all 
persons whether in esse or not 
(Springs v. Scott, supra); (3) and 
that, since this statute, the court 
has the power, where there is a vest- 
ed interest in real estate and a con- 
tingent remainder over to persons 
who are not in being or when the 
contingency has not yet happened 
which will determine who the re- 
maindermen are, to order the sale by 
conforming to the procedure pre- 
scribed by the act (Ryder v. Oates, 
173 N. C. 569, 92 SH 508; Springs ‘v. 
Scott, supra). (4) Harlier decisions 
not in harmony with these conclu- 
sions, but which the court in Springs 
v. Scott, supra, discussed, as it stated 
“not s for the purpose of over- 
ruling them, but to classify and dis- 
tinguish them,” are Overman v. Sim, 
96 N. C. 451, 2 SE 376; Ex p. Miller, 
90 N. C. 625; Williams v. Hassell, 74 


Freeman, 9 


N. C. 434; Williams v. Hassell, 73 
INDIO® 14s 
32. See cases supra notes 30, 31. 


33. Effect of sale in partition see 
infra §§ 945, 946. 
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ing valid liens or encumbrances on the property or 
undivided interests therein be impaired by an actual 
partition,®* especially where the encumbrancers were 
not made parties to the partition proceedings.®® If, 
however, encumbraneers are parties to the proceed- 
ings, they are bound by the decree,*® and are affected 
by it to the extent that their rights and interests 
ascertained, determined, 
eated;®* and, if they have assented to it, are barred 


have been 


from complaining of its effect.** 
Lien transferred to purpart. 


set off to him.?® 


the mortgage is on the cotenant’s 


34. U. S.—McArthur y. Scott, 31 
Fed. 521. 
Meee ont v. Tucker, 49 Ala. 


Cal.—Rich v. Smith, 26 Cal. A. 775, 
148 P 545. 
Ga.—Pace v. Shields-Geise Lumber 
Cee 147 Ga. 36, 92 SH 755. 
Ky.—Humphrey v. Wade, 84 Ky. 
391, 1 SW 648, 8 KyL 384. 
La.—Jeanerette Bank v. Stansbury, 


110 La. 301, 34 S 452. 
3 Mo.—-Watson v. Priest, 9 Mo. A. 
63. 


N. J.—Pomeroy v. Pomeroy, 55 N. 
J. Eq. 568, 87 A 754; Speer v. Speer, 
14 a Je Ba. 240. 

Y.—Wotten  v. 
Johns Ch. 140. 
Wright v. Strother, 76 Va. 857. 

{a] Even though judgment to en- 
force lien is not obtained until after 
partition, the rule applies. Pace v. 
Shields-Geise Lumber Co., 147 Ga. 36, 
92 SH 755. 

[b] Materialman’s lien.—Pace v. 
Shields-Geise Lumber Co., 147 Ga. 36, 
92 SE 755. 

[ce] Mortgage 
Bank v. Stansbury, 
S 452. 

[d] Mortgage of interest to coten- 
ant.—Watson v. Priest, 9 Mo. A. 263. 

{[e] Conveyance of allotment to 
wife.—Where, in the partition of 
realty among heirs, the interest of 
one of the heirs was allotted and con- 
veyed to his wife, one who had pre- 
viously acquired a lien upon the hus- 
band’s interest was not affected 
thereby, and the purchaser under a 
proceeding by him to enforce his lien 
cannot complain of the title because 
the deed was made to the wife in- 
stead of the husband. Humphrey v. 
Wade, 84 Ky. 391, 1 SW 648, 8 KyL 
384. 

{f] Where mortgagee has not en- 
tered under his right to do so (see 
Mortgages § 573), partition will not 
affect his rights as mortgagee. Ful- 
ler v. Grout, 23 Pick. (Mass.) 9 note; 
Bradley v. Fuller, 23 Pick. (Mass.) 1; 
Colton v. Smith, 11 Pick. (Mass.) 


Copeland, 7 


lien.—Jeanerette 
110 La. 301, 34 


811, 22 AmD 3875. 

85. U. S.—McArthur v. Scott, 31 
Fed. 521. _ 

Ala.—Fennell v. Tucker, 49 Ala. 
453. 

Tll.—Vogle v. Brown, 120 Ill. 338, 
11 NE 327, 12 NE 252. 

Ind.—Green v. Brown, 146 Ind. 1, 


44 NE 805 [superseding 38 NIE 519]. 

Mass.—Colton v. Smith, 11 Pick. 
$11, 22 AmD 3875. 

N. Y.—Winfield v. Stacom, 40 App. 
Div. 95, 57 NYS 563; Harwood v. 
Kirby, 1 Paige 469; Wotten v. Cope- 
land, 7 Johns. Ch. 140. 


When the interest 
of a tenant in common has been ascertained and 
limited by partition, encumbrancers’ 
are limited and transferred to the particular portion 
If a lien is on less 
undivided interest of a tenant in common, on par- 
tition it covers a proportional interest in the whole 
of the part allotted him in severalty.*° 
interest in some 
specific part of the undivided property, a decree in 
partition will not extend it to property not embraced 
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by the mortgage.*+ 
Where owelty decreed. 
a cotenant charged with owelty, the lien of a mort- 
gage given by the cotenant to whom owelty was 
decreed passes from his interest in the land and be- 
comes a lien on his owelty.*? 
a decree in partition, subrogated to his debtor’s lien 
on land awarded to other parties for the amount of 
a debt charged as owelty,*® nor could the debtor 


Where land is, allotted to 


A creditor is not, by 


claim reimbursement for payment of such debt un- 


liens thereon 


than the whole 


If, however, 


Encumbrancers as parties see su- 
pra §§ 259-262. 

fa] Lien for money paid to re- 
deem land from a mortgage fore- 
closure may be asserted after par- 
tition against the property in favor 
of the estate Dy the administrator 

who was not a party to the partition. 
Green v. Brown, 146 Ind. 1, 44 NE 
805 [superseding 38 NH 519]. 

36. See supra § 417. 

37. Rochester Loan, etc., Co. v. 
Morse, 181 Ill. 64, 54 NE 628; Loomis 
Vv. Riley, 24 711: 30%. “Thruston) iv. 
Minke, 32 Md. 571; Harbison v. San- 
ford, 90 Mo. 477, 8 SW 20. See also 
supra §§ 532—535. 

38. Rochester Loan, ete, Co. v. 
Morse, 181 Ill. 64, 54 NB 628 [rev 74 
EL AC S265 Loomis v. Riley, 24 Ill. 
307; Harbison v. Sanford, 90 Mo. 
477, 3 SW 20. 

{a] &hus, if a creditor, party to 
a suit, does not object to decree or- 
dering land sold, he cannot set up 
his debt for the first time by object- 
ing to the distribution of proceeds 
without provision for his. claim. 
Harbison v. Sanford, 90 Mo. 477, 3 
SW 20. 

39. Ala.—Austin v. Bean, 101 Ala. 
133, 16 S 41 (statute). 

Ark.—Jackman v. Beck, 37 Ark. 

StC Ae COmiNe 


125. 

Ill.—Rochester Loan, 

Morse, 181 Ill. 64, 54 NE 628 [rev 
74 Ill. A. 326]; Loomis v. Riley, 24 
Ill. 307; MacGregor v. Malarkey, 96 
Dk, Ay421. 

Ind.—Green v. Brown, 146 Ind. 1, 
44 NE 805 [superseding 38 NE 519]; 
Milligan v. Poole, 35 Ind. 64. 

Ky — Barry v. Baker, 98 SW 1061, 


Me.—Randell v. Mallett, 14 Me. 51; 
Williams College v. Mallett, 12 Me. 


398; Call v. Barker, 12 Me. 320; Cros- 
by v. Allyn, 5 Me. 453. 
Md.—Thruston v. Minke, 32 Md. 


Brie 

Mass.—Taylor v. Blake, 109 Mass. 
513. 

Minn.—Hunt v. Meeker County Ab- 


stract, ete., Co:, 135 Minn. 134, 160 
NW 496. 

Miss.—Price v. Crone, 44 Miss. 
571. 


Mo.—Hull v. Lyon, 27 Mo. 570. 

Nebr.—Jolliffe v. Maxwell, 3 Nebr. 
(Unoff.) 244, 91 NW 568. 

N. J.—Pomeroy v. Pomeroy, 55 N. 
J. Ha. 568, 37 A 754; Kline v. Me- 
Guckin, 24 N. J. Hq. 411; 
Speer, 14 N. J. Eq. 240. 

N. Y.—Jackson v. Pierce, 10 Johns, 
414; Harwood v. Kirby, 1 Paige 469; 
Westervelt v. Haff, 2 Sandf. Ch. 98. 

Oh.—Cincinnati Sav. Soc. v. 
Thompson, 6. Oh. Dec. (Reprint) 
1198, 12 AmLRec 3810. 

Or.—Ukase Inv. Co. v. Smith, 92 


Speer v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


less it appeared on adjustment of all the matters -be- 
tween him and the other parties that he was enti- 
tled to such relief.*# 

Priority of liens. 
piece of realty subsequently acquire equal undivided 
interests in a second piece, a mortgage lien on one 
cotenant’s interest in the second piece, on being 
transferred by partition to the firstapiece, will not 
take precedence over prior judgment liens on his 
interest in the first piece,*® it being said that in™ 
such a case the mortgage creditor cannot invoke the 


~ 
If tenants in common in one 


Ors 3G. 81FP> 

Pa.—Reed v. Fidelity Ins. 
Ctcs Con Ise Pas ba) GAO Long’s 
ADD... wie Pay tbe Bingaman v. Mc- 
Candless, 55 Pa. Super. 155. 

S. C.—Marion County Lumber Co. 
v. Tilghman Lumber Co., 84 S. C. 
505, 66 SE 124, 877; Ketchin v. Pat- 
rick, Bae Ce 443, 11 SE 301; Riley v. 
Gaines, 14 S. C. 454. 

Tex.— Willis v. Smith, 66 Tex. 31, 
17 SW 247. 

Seti eee v. Strother, 76 Va. 

“The decree of the court can, and 
in fact always does, transfer, so to 
speak, the lien from the undivided 
shares to the share of the party as 
set off.’ Pomeroy v. Pomeroy, 55 N. 
J. Bg. 568; 5785 37 Al 754: 

[a] Reason for rule—“Otherwise, 
any tenant in common, would have 
the power of defeating’ an effectual 
partition, by executing a mortgage at 
any time before the execution of the 
decree making partition.” Loomis 
Vv, ‘Riley, 24 TI) 307%, 311. 

[b] Ilustration.—An owner ofan 
undivided one-fifth interest’ in land 
purchased an undivided one-fifth in- 
terest and mortgaged the undivided 
two-fifths interest. Subsequently he 
purchased an undivided two-fifths in- 
terest from the owners thereof sub- 
ject to a vendor’s lien. In partition, 
a certain number of acres was set 
apart to the owner of the remaining 
undivided one-fifth interest, and the 
other part was set apart to the own- 
er of the four-fifths interest. It was 
held that the mortgagee had a lien 
on one half of the land allotted to the 
owner of the undivided four-fifths 
interest, and the vendors of the two- 
fifths interest had_a vendor’s lien on 
the other half. Barry v. Baker, 93 
SW 1061, 29 KyL 5738. 

[c] Giens against heirs’ interests 
for money advanced by administra- 
tor attach on partition to the shares 
set apart to those heirs. Green v. 
Brown, 146 Ind. 1, 44 NE 805 [super- 
seding 38 NE 519]. 

Bhp cheat lien see Judgments § 

5 

Mortgage lien see Mortgages § 398. 

40. Randell v. Mallett, 14 Me. 51. 

41. Green v. Brown, 146 Ind. 1, 44 
NE 805; Green v. Arnold, 1 RE 
364, 23 ‘AmR 466.  ¢y 

42. Reed v. Fidality Ins. 
etc., Deposit Co., 
163; Stewart v. 
Bank, 101 Pa. 342. 

43. Stone v. McGregor, 99 Tex. 51, 
a6 van 334 [rev (Civ. A) 84 SW 

44, Stone v. McGregor, supra. 

45. Bingaman v. McCandless, 55 
Pa. Super. 155. 


Trust, 


Trust, 
LU3' SPA bya iG A 
Allegheny Nat. 


vi 


~ §§ 939-938] 


doctrine of subrogation;**® nor can he work out his 
elaim through some extension of the principle con- 
trolling where owelty is due the cotenant against 
whose interest he holds his lien.t? Where the en- 
cumbrance on the property is for the debt of one 
cotenant, the equity of the others to have his share 
sold first in exoneration of theirs is not lost by par- 
tition.*§ 

[§ 933] 4. On Lessees.4® While a lease of all or 
a part of property held in common does not pre- 
vent a partition,®® a partition of leased premises 
must be subject to the rights of the lessee,®! and if 
partition will interfere with the lessee’s right of 
possession it cannot be had.°? After a lease has 
been made by less than all the cotenants, a parti- 
tion is subject to the lease as to the interests of all 
the cotenants who signed it.°° The lease has no 
validity when the part leased is set off on partition to 
a cotenant other than the lessor.°* If the lessee 
participates in the partition and recognizes the sev- 
eral ownerships of the parties, his character is 
changed from lessee of the joint owners of the whole 
tract to lessee from each owner of the respective 
tracts:°2 

[§ 934] 5. On Holders of Easements. The effect 
of a partition on existing easements is elsewhere 
considered in this work.®® 

[§ 935] 6. On Makers of Improvements. If a 
tenant has occupied and improyed a portion of land 
in adverse possession, his right to betterments there- 
in is not affected by a partition.®7 

Removal of improvements. If a cotenant makes 
improvements on the undivided property without 
right, and on partition the portions improved fall 
to other cotenants, they may require him to remove 
the improvements at his own expense;®® and he 
has, in such a ease, a right to remove them,°®® even 
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though his cotenants wish to keep them and pay 
him therefor.°° One may be estopped, by the par- 
tition proceedings, from removing improvements un- 
der an agreement that such improvements remain 
personal property.°®* 

[§ 936] 7. On Rights of Children by Former Mar- 
riage. In Indiana, under a statute®? now amended, °* 
relating to contingent interests of children by a for- 
mer wife, a partition decree, at the suit of the wid- 
ow, did not affect the after-acquired title of the 
children derived by virtue of this statute.°* Also, 
under a statute providing that a widow, on remar- 
riage, may not, during such marriage, alienate real 
estate which she holds by virtue of her former mar- 
riage, and, if during her second marriage she dies, 
such real estate shall go to her children by the mar- 
riage in virtue of which she obtained the real es- 
tate,*® partition of the property will not affect the 
title of such children which they acquire on her 
death.®® 

[§ 937] 8. On Rights of Purchaser from Coten- 
ant®7—a. In General. If the parties to the parti- 
tion have estopped themselves to object to the par- 
tition, the purchaser of the interest of one of the 
copartitioners cannot object to the partition.®* A 
partition will not inure to the benefit of a purchaser 
under execution sale of slaves in which the debtor 
had no several interest at the time of the sale, but 
was merely a remainderman in possession by consent 
of the hfe tenant.®® 

[§ 938] b. Pendente Lite.?° One who purchases 
or otherwise acquires the interest of a cotenant 
pending the partition proceedings is bound by the 
deeree,“1 although not a party to the suit,’? and his 
rights attach to the portion set off to the cotenant 
whose interests he has acquired,** subject, of course, 
to the deeree and the rights of the other parties.7* 


46. Bingaman v. McCandless, su- | portion of the land, his right to bet- | Avery v. Akins, 74 Ind. 283. 
pra. terments therein would not be 67. Other rights of such purchas- 

47. Bingaman v. McCandless, su-| abridged by the partition. Tilton v.]| er see supra §§ 149, 185, 244-247, 
pra. Palmer, 31 Me. 486. 5038, 538. 

48. Austin v. Bean, 101 Ala. 133, Ascertainment and adjustment in 68. Dutton v. Wright, 38 Tex. Civ. 
16S 41. 4 decree see supra § 497 et seq. A. 872, 85 SW 1025. 

49. Effect of sale in partition see 58. Timberlake v. Sorrell, 125 La. 69. Leslie v. Briggs, 5 Leigh (32 


infra § 947. 

50. See supra § 62. 

51. Henderson v. Henderson, 136 
Iowa 564, 114 NW 178; Haeussler v. 
Missouri Iron Co., 110 Mo. 188, 19 
SW 75, 33 AmSR 431, 16 LRA 220: 
Albert v. National Outfitting Co., 270 
Pa, 83, 123 A 205; Hanna v. Clark, 
204 Pa. 149, 53 A 757. 

fa] Thus, where there are out- 
standing oil leases in land sought 
to be partitioned, the court, although 
partitioning the land, will not par- 
tition the oil under the land. The 
leases cannot be disturbed. The in- 
terest in the lands and in the oil 
leases are separate and independent, 
one being personal and the other real. 
Hanna v. Clark, 204 Pa. 149, 53 A 
(57. 

52. See supra § 62. 

53. Du Rette v. Miller, 60 Or. 91, 


118 P 202, AnnCas1913D 1163; Phil- 
lips v. Dulany, 114 Va. 681, 77 SE 
449. 

54 Nelson _ v. Katzmann, 243 


Mass. 240, 137 NE 303; Phillips v. 
Dulany, 114 Va. 681, 77 SE 449. 

55. Guffey Petroleum Co. v. Jeff 
Chaison Townsite Co., 48 Tex. Civ. 
A. 555,107 SW 609. 

56. See Hasements § 164. 

57. Tilton v. Palmer, 31 Me. 486. 

fa] hus, if the tenant should 
prove, in a writ of entry brought bv 
a party to whom a portion of land 
had been assigned to hold in several- 
ty, that for more than six years be- 
fore filing the petition for partition 
he and those under whom he claimed 
‘ad occupied and improved the same 


d 


554, 51 S 586. 

59. Timberlake v. Sorrell, supra. 

60. Timberlake v. Sorrell, supra. 

61. Cutter v. Cutter, 215 Mass. 24, 
102 NE 332. 

fa] Rule applied.—W here the 
survivor of three sons, who as part- 
ners had erected a building consti- 
tuting personalty on the parent’s 
farm, brought partition on the par- 
ent’s death, without suggesting that 
the building was personalty, al- 
though present at the hearing appor- 
tioning to another the land on which 
the building was situated, he was 
estopped from removing the build- 
ing as personalty. Cutter v. Cutter, 
215 Mass. 24, 102 NE 332. 

62. See Descent and Distribution 
§ 94 (it was at one time provided 
that, if a man married a second wife 
and had no children by her, but had 
living children by the first wife, the 
land which on his death descended to 
the second wife should on her death 
descend to his children by the first 
wife). 

Forced heirs of second wife see 
Descent and Distribution § 34. 

63. See Descent ,and Distribution 
§ 94 (now under the ¢onditions men- 
tioned in the prior statute the second 
wife takes only a life estate in one 
third of her ‘husband’s lands). 

64. Thorp v. Hanes, 107 Ind. 324, 
6 NE 920; Bryan v. Uland, 101 Ind. 
477, 1 NE 52. 

6 See Descent and Distribution 


66. Miller v. Noble, 86 Ind. 527; 


. branecers 


Va.) 6 


70. Effect of sale in partition see 
infra § 948. 


71. See Lis Pendens § 24; and 
supra § 417. 

72. See supra § 245. 

73. %Ill.—Loomis v. Riley, 24 fll. 


307; Macgregor v. Malarkey, 96 Ill. 
A. 421. 

Ind.—Huffman v. Darling, 153 Ind. 
22, 53 NE 939. 

PN pa eabe, (ed v. Kennedy, 838 Ky. 
vovov. 

N. Y.—Chureh v. Church, 3 Sandf. 
Ch. 434; Westervelt v. Haff, 2 Sandf. 
Ch. 98. 

Oh.—Cradlebaugh v. Pritchett, ¥% 
Oh. St. 646, 72 AmD 610. 

74. Martin v. Kennedy, 83 Ky. 335; 
United New Jersey R. Co. v. Long 
Dock Co., 42 N. J. Eq. 547, 9 A 586, 
See also supra § 588. 

{a] Illustration.—Land was ac- 
tually partitioned in a partition suit 
and the lands set over to those en- 
titled. Thereafter the land set over 
in severalty to one of the parties was 
encumbered by mortgages and at- 
tachments. The partition decree was 
subsequently reversed on appeal, 
and on the new partition the lands 
so encumbered fell to another party. 
The mortgagees and other encum- 
were purchasers pendente 
lite, and, the debtor ‘having assigned 
for the benefit of creditors, the en- 
cumbrances could not be shifted to 
the lands finally assigned to the debt- 
or’s Share. Martin v. Kennedy, 838 
Ky. 335. 
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[§ 939] c. From Allottee. A grantee of an allot- 
tee after partition of the allottee’s share acquires 
the same rights under the partition that his grantor 
had.*® Hven though the deed be void as to the other 
cotenants, it 1s good against the grantor,’® or a 
stranger to the common title."* 

[§ 940] 9. Implied Warranty’*—a. In General. 
Statutes’® extending the right of compulsory parti- 
tion, formerly existing only as to copareceners, to 
joint tenants and tenants in common,®® also ex- 
tended the doctrine of implied warranty on com- 
pulsory partitions between coparceners*! to other 
compulsory partitions;*? and it has been held that 
statutes providing for the warranty of title create 
a warranty similar to a general warranty expressed 
by a deed.8* Because of the implied warranty one 
party to a partition cannot assert an adverse claim 
to oust another party to the same partition from the 
purpart allotted to him.’+ Where the partition is 
compulsory, the partitioners cannot be presumed to 
have assumed any obligations other than those im- 
plied by law.®® 

Privity. Since alienation destroys the privity of 
estate necessary to support the implied warranty,*® 


the warranty does not extend to an alienee of a, 


partitioner;87 nor is it available between the gran- 
tees of the several tenants acquiring title after par- 
tition,®® nor to the aliening partner after his alienee 
has been evicted by title paramount.®® It is, how- 


75. Simmons v. Spratt, 26 Fla. 
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law implies a warranty of title and 


[§§ 939-941 


ever, available to one of the partitioners against the 
alienee of another.®® On the death of the partitioner 
whose title failed, the lien may be enforced by such 
party’s personal representative.°?* 

[§ 941] b. Effect of Breach. It has been asserted 
that every partition implies not only a warranty, 
but also a condition entire, the breach of which 
gives a right of entry into the whole, and avoidance 
of the partition.°? 

Indemnification; contribution. On failure of title 
after compulsory partition the partitioner has the 
right to be indemnified for his loss by contribution 
from the other partitioners.°* Thus, if a partitioner 
is evicted by failure of title subsequently to the par- 
tition, he has a right to be compensated out of the 
other lands,®* and it has been intimated that, in 
case of a failure of the other lands by reason of 
alienation by the copartitioners, leaving the remain- 
ing lands insufficient, he may have a right to a pe- 
cuniary compensation from the alienated lands,°? 
which may result in a personal decree.®® In ascer- 
taining the amount due the party seeking contribu- 
tion, complainant must bear his share of the loss.°* 

Estate less than supposed. When it appears after 
partition that the estate divided was less than sup- 
posed, the loss is to be apportioned equally,®* and 
the partitioners receiving less than their proper 
share are entitled to contribution from the rest of 
the estate,®°® and on exhaustion of the estate to re- 


& W. (Pa.) 505, 24 AmD 342; Ross 


449, 8 S 123, 9 LRA 343. soundness. Nixon v. Lindsay, 55 N.| v. Armstrong, 25 Tex. Suppl. 354, 78 
76. Simmons v. Spratt, supra. 22305 AmD 574. 
77. Simmons v. Spratt, supra. 83. Harn v. Phelps, 65 Tex. 592; 93. U. S.—Western v. Skiles, 35 
78. In partition by act of parties | O’Conor v. Sanchez, (Tex. Commn. | Fed. 674. 

see supra § 39. A.) 229 SW 309 [aff (Civ. A.) 202 SW Ala.—Eck v. Tate, 152 Ala. 327, 44 
79, St. 31 Hen. VIII c¢ 1, and 32 1005]. : f ; S 384. 

Hen) Willie <1: 84. Heritage v. Heritage, 52 Ind. N. Y.—Marvin v. Marvin, 1 AbbN 


80. See supra § 164. 

81. Ind.—Heritage v. Heritage, 52 
Ind. A. 76, 99 NE 442. 4, 

Ky.—Beale v. Stroud, 191 Ky. 755, 


231 SW 522; Jones v. Bigstaff, 95 
Ky. 395, 25 SW 889, 15 KyL 821, 44 
AmSR 245; Venable vy. Beauchamp, 


38 Dana 321, 28 AmD 74. 

N. Y.—Marvin v. Marvin, Ak 
AbbNCas 372, 52 HowPr 97. 

Tenn.—Sawyers v. Cator, 8 Humphr. 
256, 47 AmD 608. 

Tex.—Ross v. Armstrong, 25 Tex. 
Suppl. 354, 78 AmD 574. 

s2. U. S.—Western v. Skiles, 35 
Fed. 674. 

Ala.—Eck v. Tate, 152 Ala. 327, 44 
S 384 (recognizing rule). 

Ind.—Heritage v. Heritage, 52 Ind. 
A; 76, 99 NE 442. 

Ky.—Beale v. Stroud, 191 Ky. 755, 
231 SW 522; Jones v. Bigstaff, 95 
Ky. 395, 25 SW 889, 15 Kyl 821, 44 
AmSR 245; Venable v. Beauchamp, 3 
Dana 321, 28 AmD 74. 

Mo.—Watson v. Priest, 9 Mo. A. 


263. 

N. Y.—Marvin  v. Marvin, 1 
AbbNCas 372, 52 HowPr 97. 
. N. C.—Weston v. John L. Roper 
Lumber Co., 169 N. C. 398, 86 SE 363, 
162 N. C. 165, 77 SH 430, AnnCas 
1915A 931 (recognizing rule). 

S. C.—Ketchin v. Patrick, 32 S. C. 
443, 11 SE 301. 

Tenn.—Sawyers Vv. 
Humphr. 256, 47 AmD 608. 

Tex.—Grigsby v. Peak. 68 Tex. 235, 
4 SW 474, 2 AmSR 487; Ross v. Arm- 


Cator, 8 


strong, 25 Tex. Suppl. 354, 78 AmD 
574. 
W. Va.—Dingess v. Marcum, 41 W. 


Va. 757, 24 SE 624. 

[a] An heir as a party to a par- 
tition need not investigate his an- 
cestor’s title, but may rely on the 
implied warranty arising from priv- 
ity of estate. Dingess v. Marcum, 41 
W. Va. 757, 24 SH 624. 

[b] In partition of chattels the 


A. 76, 99 NE 442. 
85. Beale v. Stroud, 191 Ky. 755, 
231 SW 522. 


86. See cases infra note 87. 
87. Ala.—lKEck v. Tate, 152 Ala. 327, 
44 S 384 ; 


Ky.—Beale vi. Stroud, 191 Ky. 755, 
231 SW 522; Jones v. Bigstaff, 95 
Ky. 395, 25 SW 889, 15 Kyl 821, 44 
AmSR 245. 

N. C.—Wesiton v. John L. Roper 
Lumber Co., 169 N. C. 398, 86 SE 363, 
162—N.:-C. 165, 77 SE 430, AnnCas 
1915A. 931. 

S. C.—Ketchin v. Patrick, 32 S. C. 
443, 11 SE 301. 


Tenn.—Sawyers. Wie Cator, 8 
Humphr. 256, 47 AmD ‘608. 
[a] Implied warranty limited 


solely to the partitioners and their 
heirs, and does not avail an alienee of 
a partitioner. Beale v. Stroud, 191 
Ky. 755, 231 SW 522; Jones v. Big- 
staff, 95 Ky. 395, 25 SW 889, 15 Kyl 
821, 44 AmSR 245. 

[b] Purchaser at judicial sale.— 
Where one of the coparceners among 
whom land was partitioned was an 
infant and her guardian brought suit 
to sell the share allotted to her for 
reinvestment of the proceeds, the 
purchaser at such sale was in no 
more favorable position than any oth- 
er alienee as respected the right to 
rely on the warranty of title implied 
from the partition. Beale v. Stroud, 
WOKS ai OD se 2. Ol AN eo alate 

88. Weston v. John L. Roper Lum- 
ber: Co.,1:69" IN. G2 398 86 Si soo. 

89. Sawyers v. Cator, 8 Humphr. 
(Tenn.) 256, 47 AmD 608. 

90. Eck v. Tate, 152 Ala. 327, 44 
S 384; Beale v. Stroud, 191 Ky. 755, 
231 SW 522; Jones v. Bigstaff, 95 Ky. 
395, 25 SW 889, 15 KyL 821, 44 AmSR 


245; Sawyers v. Cator, 8 Humphr. 
(Tenn.) 256, 47 AmD 608. 

91. Hek v. Tate, 152 Ala. 327, 44 
S 384. 

$2. 


Cas 372, 52 HowPr 97. 

Oh.—Walker v. Hall, 15 Oh. St. 355, 
86 AmD 482. 

Tenn.—Sawyers v. Cator, 8 
Humphr. 256, 47 AmD 608. 

W. Va.—Cain v. Brown, 54 W. Va. 
656, 46 SE 579; Dingess v. Marcum, 
41 W. Va. 757, 24 SE 624. 

[a] Where an inchoate right of 
dower becomes consummate after 
partition and is enforced against the 
share of one partitioner, the other 
partitioners must make good the loss 
suffered by the one in whose share 
dower is assigned. Walker v. Hall, 
15 Oh. St. 355, 86 AmD 482. 

94. Marvin v. Marvin, 1 AbbNCas 
(N. Y.) 372, 52 HowPr 97. 

[a] In Louisiana, prior to the 
code of 1808, the heir in partition, if 
evicted, had no mortgage on the por- 
tion of his coheir. Laralde yv. Der- 
bigny, 1 La. 85. 


95. Marvin v. Marvin, 1 AbbNCas 
GN. YY) 372, 52 Hower 97. 

96. Marvin v. Marvin, supra. 

97. Eck v. Tate, 152 Ala. 327, 44 
S 384. 

98. Clayton v. Feig, 179 Ill. 534, 54 
Ae 149; Gribble v. Lang, (Miss.) 11 

99. Harris v. Hicks, (Tex. Civ. A.) 


49 SW 110. 

[a] Reimbursement for losses.—A 
report of commissioners allotted a 
tract of land to certain of the heirs, 
and provided that any shortage or 
excess therein shoyld be shared 
equally by the heits drawing the 
tract. A survey which the commis- 
sioners supposed was included in the 
tract proved to be a myth. The heirs 
drawing such tract were entitled to 
reimbursement for the shortage, in 
spite of such provision of the re- 
port, it referring only to a shortage 
in,any survey, and not to an entire 
loss of one survey. Harris v. Hicks, 


Feather v. Strohoecker, 3 Penr.*) (Rex /Civ Al) 49 Siva Lalos 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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imbursement from the other heirs.* 

[§ 942] c. Remedy for Breach. The proper en- 
forcement of the implied warranty is by bill in eq- 
uity, either setting aside the partition or decreeing 
contribution.? 

Parties. In an action for relief for fraud in the 
partition, parties to the partition, to whom portions 
‘of land were allowed, are not necessary parties where 
it does not appear that they were parties to the 
fraud,® or did not own the lots assigned them,* or 
that any right of contribution would exist against 
them.° 

Proof of breach. Parties seeking repartition must 


prove ouster under a paramount title,® although it, 


has been held that resistance to the ouster is not 
necessary to constitute an eviction,’ and must show 
that copartitioners were requested to defend the 
suits under which the land was taken from plain- 
tiffs.S A judgment, having for its effect the direct 
recovery of lands, is not a judgment in partition so 
as to subject the parties to the warranties imposed 
by a judgment of partition.® 

[$ 943] 10. Effect of Mistake. A mistake in the 
decree partitioning land, which if corrected would 
affect all the parties, cannot be corrected except by 
suit in equity unless the parties otherwise agree.?° 
Where a mistake has been made, a plaintiff in an- 
other action to recover for value of timber cannot 
shift the lots and lines of the partition to conform 
to his contention,!! and the rule that the jury may 
disregard the partition and find according to the 
intention of the parties does not apply.t? It has 
been held proper for a party to a partition to show, 
on a writ of entry for his portion against the gran- 
tee of his cotenants, that the true boundary between 
his tract and the tract adjoining as given in the 
petition and judgment was not correctly followed in 
making the partition.1* It has been decided that 
parties to a partition wherein the decree was founded 
on mutual mistake could sue either on statutory 
warranty? or in equity,?® and allege the two causes 
of action alternatively in the same pleading.+® 

1. Harris v. Hicks, supra. 7. 

2. Western v. Skiles, 35 Fed. 674; | 384. 
Marvin v. Marvin, 1 AbbNCas (N. Y.) 8. 
372, 52 HowPr 97; Sawyers v. Cator, | Commn. A. 
8 Humphr. (Tenn.) 256, 47 AmD 608; | 202 SW 1005]. 


Ross v. Armstrong, 25 Tex. Suppl. 9. 
354, 78 AmD oe See also Covenants 


PARTITION 


Eek v. Tate, 152 Ala. 327, 44 S 26. 


O’Conor Vv. ; 
229 SW 309 [aff (Civ. A.) 


Montgomery v. 
Commun. A.) 291 SW 855. 29. 
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[§ 944] B. Sale in Partition'’—1. In General. 
Under a statute providing that a sale of a deeedent’s 
estate by heirs to bona fide purchasers two years 
after granting letters of administration shall be 
valid even as against creditors, but, if made before 
such time, shall be void,!’ a sale in partition made 
less than two years after granting of letters of ad- 
ministration has been held not to affect the right of 
the United States to collect former judgments 
against decedent.?® ‘ 

In Louisiana, in partition by licitation between co- 
proprietors, the moment the adjudication is made to 
one of them, the other is considered as never having 
had any title to the property, but only a right to his 
share of the price paid for the property.”° 

[§ 945] 2 On Liens or Encumbrances—a. In 
General. As in the case of an actual partition,”* 
the rights of lienors or encumbrancers holding ex- 
isting valid liens or encumbrances on the property 
or undivided interests therein will not be impaired 
by a partition sale,?? especially where the encum- 
brancers were not made parties to the partition pro- 
ceedings ;7° the property passes subject to the en- 
cumbrance,?* and the encumbrance is no bar to the 
sale.2° If, however, the encumbranecers are parties 
to the proceedings,”° they are bound by the decree,?* 
and are affected by 1t to the extent that their rights 
and interests have been ascertained, determined, and 
adjudicated.” 

[§ 946] b. On Undivided Interests. When proper 
notice has been given to encumbrancers in accord 
with the statutory requirements,?® a conveyance to 
the purchaser under a partition sale is a bar against 
all such persons having general liens or encum- 
brances by judgment or decree on any undivided 
share or interest in the property sold.2° The sale 
extinguishes encumbrances on the undivided por- 
tions, and transfers them to the proceeds allotted 
to the individuals on whose undivided interests the 
encumbrance formerly rested;*! and a statute pro- 
viding that first len mortgages shall not be divested 
by judicial sales has been held not to apply to a sale 
See supra § 259. 

27. See supra § 417. 


(Tex. [a] Notice to encumbrancers.— 
ear an v. Minard, 4 Paige (N. Y.) 


(Tex. 28. See supra §§ 532-535. 
See statutory provisions. 


Sanchez, 


Heath, 


§ 169. 10. See supra § 418. Encumbrancers: 

{a] Equity aad sustain bill for 11. Hutton vy. Ward, 99 W. Va. 364,{ As parties see supra §§ 259 et seq, 
contribution where in partition | 128 SH 647. 283, 288. 
brought about by one defendant, one 12. , Hutton v. Ward, supra. Process see supra § 293 et seq. 
of several tenants in common, the 13. Hobbs v. Parker, 31 Me. 143. 30. Dunham v. Minard, 4 Paige (N. 
property is so allotted that portions 14. O’Conor vy. Sanchez, (Tex. Civ. | Y.) 441. 


which had been sold by, defendant 
and complainants’ ancestor were al- 
lotted to complainants, who were ig- 15. 
norant of such sales, and who there- 16. 
by lost title to the lots. Western v. 17. 
Skiles, 35 Fed. 674. 

3. Western v. Skiles, supra. 


229 SW_ 309]. 


O’Conor v. 


A.) 202 SW 1005 [aff (Commn. A.) [a] 


O’Conor v. Sanchez, supra. 
Sanchez, supra., 
Sale as realty or as personalty 
see Conversion §§ 56, 59-61. 

18. See statutory provisions. 


Encumbrancers barred by 
sale.—It is no ground for refusing to 
complete a purchase under a sale in 
partition that there are encumbrances 
upon the separate interest of the par- 
ties to the partition, such claims be- 
ing barred, after the sale, by the 


ia 19. U. S. v. Minor, 235 Fed. 101,| statute, if such encumbrancers had 
= se peau Me hat ped SONA 148 CCA 595. ” | notice of the sale; and it is the duty 
2 estern ‘Vv. iles, Supra. 20. Porter v. Depeyster, 18 lLa.|of the purchaser’ to inquire wheth- 


6. O’Conor Vv. Sanchez, (Tex. | gna 
Commn. A.) 229 SW 309 [aff (Civ. A.) 21. 
202 SW 1005]. 22. 

ia] Tllustration.—Where land was 
partitioned among cotenants and| 440; 
some of them brought suit against 
others for a repartition because the 
jand decreed to them had been re- ee 
covered by the state as a part of its 
domain, it was held that plaintiffs 
were bound, whether suing upon alinfra § 946. 
warranty or upon failure of consid- 23. 
eration, to prove as a basis for re- | 212 
covery that the state’s title to the 
lands in question was paramount. 24. 
O’Conor v. Sanchez, (Tex. Commn. 
A.) 229 SW 309 [aff (Civ. A.) 202 SW 
1005]. ‘ 25. 


Becker v. 


Fennell v. 


4 


See supra § 932. 
Fennell v. Tucker, 49 Ala. 453; 31. Fla. 
Labauve v. Woolfolk, 579: 

Carey, 
ae A 770; Barber v. 


Liens of the state.—Morris v. 
Lalaurie, 39 La. Ann. 47, 1 S 659. Ind. 403. 
Lien transferred to proceeds see 


Gilmore v. Menard, 9 La. Ann. 


As parties see supra §§ 259-262. 
Tucker, 49 Ala. 453; | etc., 
Becker v. Carey, (N. J. Ch.) 36 A 770; 
Barber v. McAliley, 4 S. C. 49. 

See supra § 63. 


er they had notice or not. Dunham 
v. Minard, 4 Paige (N. Y.) 441. 
—Eldridge v. Post, 20 Fla. 


OTe mde 
Pee aor, Vv. Malarkey, ‘SG sEnT- 


er lacus Vv. 


26 La. Ann. 
CNE Je eehe) Tl. Bt ompcen v. Frew, 
MecAliley, 4 S. C. a ke 


Butterbaugh, 92 


Minn, tant v. Meeker County Ab- 
stract, ete: Co., 185 Minn. 134, 160 
ee 496 

a, 122% 


Girata esting ae Go Vv. Farmers’, 
Nat. Bank, 57 Pa. 388; Kerr’s 
Bst., 4 Phila. 182. 

S. C.—Ex p. Johnson, 145 SH 113; 
Ketchin v. Patrick, 32 S. C. 443, 11 SH 
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in partition.®? 
[§ 947] 3. On Leases. 


reversion.?° 


sale in partition.®® 


*PARTITION FENCE. 
PARTITION IN KIND.? 


PARTITION OF SUCCESSION.? 


PARTITION WALL.* 
PARTLY. In part; 
not wholly.® 


301; Riley v. Gaines, 14 S. C. 454; 
Burris v. Gooch, 39 SS Cra ss 

[a] Bach purpart is subject to the 
payment of the liens existing on it, 
and, if the owner die pending the pro- 
ceedings his debts attach to his in- 


terest in the proceeds of the _ sale 
when received. Kerr’s HEst., 4 Phila. 
(Pa.) 182. 

[b] Lien of a mortgage (1) exe- 


cuted by a party on his undivided 
interest in realty after sale in parti- 
tion by writ is not preserved by the 
act of April 6, 1830, and the supple- 
ment of April 16, 1845, referring to 
sales by venditioni exponas, and to all 
sales made by virtue of any writ of 
execution. Girard L. Ins., etc., Co. v. 
Farmers’, etc., Nat. Bank, 57 Pa. 388. 
(2) A mortgage on an undivided one- 
third interest of realty executed by 
one of the tenants in common is dis- 
charged by the sheriff’s sale in par- 
tition under the act of 1799, and the 
purchase under a judgment subse- 
quently obtained on it without no- 
tice to the purchasers at the parti- 
tion sale gives no title against them 
or those claiming under them. Gir- 
ard L. Ins., etc., Co. v. Farmers’, etc., 
Nat. Bank, supra. 

[ec] Foreclosure of a mortgage 
existing at the time of the partition 
and held by a party to that suit can- 


not be had. Thompson vy. Frew, 107 
Ill. 478. 
{[d] In ZGouisiana (1) the rule of 


the text is followed in all cases of 
judicial partitions between coheirs 
and coproprietors. Prichard v. Me- 
Cranie, 160 La. 605, 107 S 461; Vi- 
ard’s Succ., 106 La. 73, 30 S 246; Bel- 
tran v. Gauthreaux, 38 La. Ann. 106; 
Campbell v. Woodfolk, 37 La. Ann. 
320; Bayhi v. Bayhi, 35 La. Ann. 527; 
Diamond v. Diamond, 27 La. Ann. 125; 
Labauve v. Woolfolk, 26 La. Ann. 
440; Tureaud v. Gex, 21 La. Ann. 
253; Finley v. Babin, 12 La. Ann. 236; 
Pigneguy’s Succ., 12 Rob. 450. (2) 
But where the property is adjudicat- 
ed to a party having previously no 
interest in it, the rule does not ap- 
ply; such an adjudication is in legal 
intendment a sale and not a partition 
and does not affect the rights of 
mortgage creditors. Morris v. La- 


As in the ease of actual 
partition,®® the rights of a lessee of the premises 
cannot be impaired by a partition sale.*4 
comes a tenant of the purchaser of the rents and 
But the rights of a tenant holding over 
after expiration of his lease are eo eeds by a 
Under the rule that a judg- 
ment in partition operates on the possession and 
not on the title,?7 a partition sale of a leasehold 
interest does not affect the owner of the reversion.?* 

[§ 948] 4. On Rights Acquired Pendente Lite. 
While, as in the case of actual partition,®® a pur- 


in some measure or degree; 


PARTITION—PARTLY > 


[$§ 946-948 


chaser pendente lite of the interests of a cotenant is 


He be- 


are 


chased.*® 


bound by the partition decree,*° although not a party 
to the suit,*! if a sale is made, his rights attach to 
the share of the proceeds allotted to him against 
whose interest the rights were acquired.*? 
been held that, if a tenant in common gives a mort- 
gage on his interest pending partition and the lands 
sold and part of them purchased by the mort- 
gagor, the mortgage attaches to the land so pur- 
A purchaser at a partition sale cannot 
refuse to complete the purchase because of a pen- 
dente lite mortgage on an undivided interest.** 


It has 


x 


Phrases: “Partly at the expense of each,”® “part- 
ly built road,’ “partly directly,’® “partly drunken 


condition,’’® 


“partly opened,’ 
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up. 


laurie, 39 La.. Ann. 47, 1 S 659; Le- 
carpentier v. Lecarpentier, 5 La. Ann. 
497. (3) Where a tutor holding an 
undivided interest in real estate’ pur- 
chases the entire property at a ju- 
dicial sale madesih partition proceed- 
ings, a tutorship mortgage affecting 
at the time of the sale the tutor’s 
undivided interest in the property re- 
mains unaffected by the sale. Zeigler 
v. Creditors, 49 La. Ann. 144, 21 S 
666. (4) Purchasers at a partition 
sale are entitled to demand that 
mortgages on the undivided share of 
one of the coheirs be referred to the 
proceeds, and to a rule against the 
mortgage creditors for erasure of the 
inscription of the mortgages. Bayhi 
v. Bayhi, 35 La. Ann. 527. (5) Mort- 
gage creditors, ruled into court to 
show cause why their mortgages 
should not be erased, on the ground 
that the property was judicially sold 
to effect a partition, have the right 
to show the nullity of the sale. 
Borde v. Erskine, 33 La. Ann. 873. 
(6) In partition by private sales, the 
liens of the parties are transferred 
to the proceeds. Viard’s Suce., 106 
La. 73, 30 S 246. 

Ascertainment and adjustment in 
decree see supra § 535. 


32. Wright v. Vickers, 81 Pa. 122. 

33. See supra § 933. 

34. Oliver v. Lansing, 50 Nebr. 
828, 70 NW .369; Woodworth  v. 


Campbell, 5 Paige (N. Y.) 518; Pet- 
erman v. Kingsley, 140 Wis. 666, 123 
NW 137, 133 AmSR 1107. 

Lessees and tenants not necessary 
parties see supra § 267. 

35. Oliver v. Lansing, 50 -Nebr. 
828, 70 NW 369; Woodworth vy. Camp- 
bell, 5 Paige (N. Y.) 518. 

36. Consumers’ Fertilizer Co. v. 
Shreveport, 159 La. 415, 105 S 415. 

[a] Thus, where a lessee, under 
a lease permitting removal of build- 
ings, remained in possession after 
expiration of lease, the rights of the 
lessee were terminated by the parti- 
tion sale, and the buildings could not 
be left on the premises and rent col- 
lected therefor. Consumers’ Ferti- 
lizer Co. v. Shreveport, 159 La. 415, 
105 S 415, 

37. See supra § 930. 


“oartly graded,”!° “partly heard,”*+ 


“wearing apparél partly made 


38. Potrero Nuevo Land Co. v. 
oan Persons, 29 Cal. A. 743, 156° P 

39. See supra § 938. 

40. See supra § 417. 

41. See supra § 245. 

42. Ill.—Macgregor vy. Malarkey, 


96 Til. A. 421. 

Ind.—Huffman v. Darling, 153 Ind. 
22, 58 NE 939;° Arnold v. Butter- 
pavene 92 Ind. 408. 

N. Y.—Church v. Church, 3 Sandf. 
Ch. 434. 

Oh.—Cradlebaugh v. Pritchett, 8 
Oh, St. 646, 72 AmD 610. 

Pa.—Wright v. Vickers, 81 Pa. 122 
[aff 32 LegInt 188]. 

[a] In Pennsylvania a statute pro- 
viding that no judicial sale shall af- 
fect the lien of a mortgage on real 
estate has been held not to prevent 
the lien of a mortgage pendente lite 
on an undivided interest from being 
shifted by the partition sale to the 
mortgagor’s Share of the proceeds 
thereof. Wright v. Vickers, 81 Pa. 
122 [aff 32 LegiInt 188]. Z 

43. Tidball v. Schmeltz, 77 Kan. 
440, 94 P 794, 127 AmSR 424; Wester- 
velt v. Haff,—2 Sandf...Ch._(N. ¥.). 98. 
eae Sears v. Hyer, 1 Paige (N. Y.) 

co) 

1. See Fences §§ 4-37. 

2. See Partition .§§ 1, 2, 550. 

3. See Partition § 209 et seq. 

4 See Party Walls §§ 1, 2. 

5. Webster New Int. D. 

“Not wholly’ synonymous.— 
Peo. v. Dooling, 141 App. Div. 31, 
32, 125 NYS 783. 


6. Gregg v. Wheeler, 205 App. 
Div. 823, 828, 200 NYS 484. 
7. McCandless’ App., 70 Pa. 210, 


217. 

8. Toronto v. Lambert, 54 Can. S. 
C.° 200, 205; 38 DomL 476 [dism app 
36 sOnty, Ee 269," 10) OntwnN 929,'229 
DomLR 56]. 

9. Daniels v. State, 155 Tenn. 549, 
296 SW 20, 21. 

10. Lindholm vy. St. Paul, 19 Minn. 


noth Dunn vy. Reg., 4 Can. Exch. 68, 
12. Lindholm v. St. Paul, 19 
Minn. 245. 
13. In re Mills, 56 Fed. 820, 821. 


*By JUAN D. MIRANDA (Partition Fence—Partly Inclusive). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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PARTNERSHIP 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 640] 


ANALYSIS 


I. DEFINITIONS, NATURE, TESTS, AND DISTINCTIONS [sub-analysis p 619] 
II. HISTORY [sub-analysis p 620] 
III. RELATION jsub-analysis p 620] 
IV. THE FIRM, ITS NAME, POWERS, AND PROPERTY [sub-analysis p 622 | 
V. MUTUAL RIGHTS, DUTIES, AND LIABILITIES OF PARTNERS [sub-analysis p 623] 
VI. RIGHTS AND LIABILITIES AS TO THIRD PERSONS [sub-analysis p 625] 
VII. RETIREMENT AND ADMISSION OF PARTNERS [sub-analysis p 630] 
VIII. DEATH OF PARTNER; SURVIVING PARTNERS [sub-analysis p 631] 
IX. DISSOLUTION, SETTLEMENT, AND ACCOUNTING [sub-analysis p 634] 
X. LIMITED PARTNERSHIP [sub-analysis p 638] 


SUB-ANALYSIS 


I. DEFINITIONS, NATURE, TESTS, AND DISTINCTIONS [§§ 1-35] p 640 
A. Partnership [§§ 1-20] p 640 
1. In General [§ 1] p 640 
2. Nature [§ 2] p 643 
3. Tests of Haistence [§ 3] p 643 
4. Particular Classes of Partnership [§§ 4-16] p 648 
a. With Reference to Extent [§§ 4-8] p 643 
(1) In General [§ 4] p 643 
- (2) Universal [§ 5] p 648 
(3) General [§ 6] p 643 
(4) Special or Limited [§ 7] p 643 
(5) Particular [§ 8] p 644 
b. With Reference to Duration [§§ 9-10] p 644 
(1) Limited [§ 9] p 644 
(2) At Will [§ 10] p 644 
ce. With Reference to Publicity [§§ 11-13] p 644 
(1) In General [§ 11] p 644 
(2) Secret [§ 12] p 644 
(3) Open or Notorious [§ 13] p 644 
d. With Reference to Kind of Employment [§§ 14-16] p 644 
(1) In General [§ 14] p 644 
(2) Trading or Commercial [§ 15] p 644 
(3) Nontrading, Noncommercial, or Ordinary [§ 16] p 645 
5. Subpartnership [§ 17] p 646 
6. Partnership Distinguished from Other Relations [§§ 18-20] p 646 
a. In General [§ 18] p 646 
b. Trust [§§ 19-20] p 646 
(1) In General [§ 19] p 646 
(2) Massachusetts Trusts [§ 20] p 646 
B. Partner [§§ 21-34] p 647 
1. In General [§ 21] p 647 
2. Particular Classes of Partners [§§ 22-34] p 647 
a. General and Special [§ 22] p 647 
b. Ostensible [§ 23] p 647 
e. Secret [§ 24] p 647 
d. Dormant [§ 25] p 647 
, ‘e. Sleeping [§ 26] p 647 


_ For later casés, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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. Silent [§ 27] p 647 
. Nominal [§ 28] p 647 
Quasi [§ 29] p 647 
Holding-Out [§ 30] p 647 
Incoming [§ 31] p 647 
. Retiring [§ 32] p 647 
l. Liquidating [§ 33] p 647 
m. Surviving [§ 34] p 647 
C. Firm [§ 35] p 647 


II. HISTORY [§ 36] p 648 


III. RELATION [(§ 37-146] p 648 * 
A. Between the Parties [\§ 37-76] p 648 
1. Contract of Partnership [§§ 37-55] p 648 
a. In General [§ 37] p 648 
b. Formal Requisites of Contract [§ 38] p 649 A 
ce. Capacity of Parties [§ 39] p 649 
d. Subject Matter and Purpose [§§ 40-44] p 650 
(1) In General [§ 40] p 650 
(2) Single Transaction [§ 41] p 650 
(3) Dealing in Real Estate [§ 42] p 650 
(4) Shipowning [§ 43] p 651 
(5) Effect of Illegakity of Purpose or Transaction [§ 44] p 651 
. Assent of Parties [§ 45] p 653 
. Consideration [§ 46] p 654 
. Intention To Create Partnership. [§ 47] p 654 
Executory Agreement [§§ 48-49] p 657 
(1) In General [§ 48] p 657 
(2) Remedy for Breach [§ 49] p 659 
Modification of Contract [§ 50] p 660 
. Effect of Fraud or Misrepresentation Inducing Contract [§§ 51-55] p 660 
(1) In General [§ 51] p 660 
(2) Right To Rescind [§ 52] p 661 
(3) Effect of Rescission [\ 53] p 662 
(4) Relief Granted on Rescission [§ 54] p 662 . 
(5) Action for Deceit [§ 55] p 662 
2. Community of Interest [§§ 56-75] p 662 
a. In General [§ 56] p 662 
b. Prosecution of Common Business for Mutual Profit [§§ 57-58] p 663 
(1) In General [§ 57] p 663 ; 
(2) Business for Profits as Purpose [§ 58] p 664 
ec Ownership or Control of Business, Capital, or Pr operty [§§ 59-60] p 666 
(1) In General [§ 59] p 666 
(2) Association as Coprincipals; Mutual Agency [§ 60] p 666 
d. Participation in Profits and Losses [§§ 61-66] p 667 
(1) Sharing Profits [§§ 61-63] p 668 
(a) As Requisite or Test of Partnership [§§ 61-62] p 668 . 
aa. In General [§ 61] p 668 
bb. Nature of Interest in Profits [§ 62] p 669 
(b) As Evidence of Partnership; Presumptions [§ 63] p 670 
(2) Sharing Losses [§§ 64-65] p 671 
(a) As Requisite or Test of Partnership [§ 64] p 671 
(b) Necessity of Express Provision [§ 65] p 672 
(3) Sharing Both Profits and Losses as Requisite or Test of Partnership [§ a p 673 
e. Application of Principles as Tests of Partnership [§§ 67-75] p 674 
(1) Use and Value of Tests Generally [§ 67] p 674 
(2) Intent of Parties as Controlling [§ 68] p 675 
(3) Particular Transactions and Relationships Considered [§§ 69-75] p 675 
(a) In General [§ 69] p 675 
(b) Joint Ownership of Property [§ 70] p 677 
(c) Sharing Profits as Interest on, or in Repayment of, Loans or Advances 
[$ 71] p 679 2 
(d) Sharing Profits as, or in Addition to, Rent [§ 72] p 681 
(e) Sharing Profits as, or in Addition to, Other Compensation for Services 
[$ 73] p 682 
(f) Sharing Gross Receipts [§ 74] p 685 
(¢) Sharing Products of Enterprise in Specie [§ 75] p 686 
3. Estoppel To Allege or Deny Partnership [§ 76] p 686 
B. As to Third Persons [§§ 77-111] p 686 


ry . : i Laer re 25 Ga ae, 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and.note number, 
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1. In General [§-77] p 686 
2. Contract of Putnerahiy [$9 78-82] p 688 
a. In General [§ 78] p 688 
b. Intention of Parties [§§ 79-81] p 688 
(1) Im General [§ 79] p 688 
(2) Character and Requisites of Intent [§ 80] p 689 
(3) Ascertainment of Intent [§ 81] p 689 
e. Modification [§ 82] p 690 
3. Partnership by Construction of Law [§ 83] p 691 
4. Community of Interest [§§ 84-103] p 691 
a. In General [§ 84] p 691 
b. Prosecution of Common Business for Mutual Profit [§§ 85-86] p 691 
(1) In General [§ 85] p 691 
i) Business for Profits as Purpose |§ 86] p 692 
ce. Ownership or Control of Business, Capital, or Property [§§ 87-88] p 693 
(1) In General [§ 87] p 693 
(2) Association as Coprincipals; Mutual Agency [§ 88] p 693 
. Participation in Profits and Losses [§§ 89-94] p 695 
(1) Sharing Profits [§§ 89-91] p 695 
(a) As Requisite or Test of Partnership [§§ 89-90] p 695 
aa. In General [§ 89] p 695 
bb. Nature of Interest in Profits [§ 90] p 697 
(b) As Evidence of Partnership; Presumptions [§ 91] p 698 
(2) Sharing Losses [§§ 92-93] p 698 
(a) As Requisite or Test of Partnership [§ 92] p 698 
(b) Necessity of Express Provision [§ 93] p 699 
(3) Sharing Both Profits and Losses as Requisite or Test of Partnership [$ eae p 699 
e. Application of Principles as Test of Partnership [§§ 95-103] p 700 
(1) Use and Value of Tests Generally [§ 95] p 700 
(3) Intent of Parties as Controlling {8 96] p 701 
(3) Particular Transactions and Relationships Considered [§§ 97-103] p 701 
(a) In General [§ 97] p 701 
(b) Joint Ownership of Property [§ 98] p 702 
(c) Sharing Profits as Interest on, or in Repayment of, Loans or Advances 
[§ 99] p 703 
(d) Sharing Profits as, or in Addition to, Rent [§ 100] p 705 
(e) Sharing Profits as, or in Addition to, Other Compensation for Services 
[§ 101] p 706 
(f) Sharing Gross Receipts [§ 102] p 708 
(g) Sharing Products of Enterprise in Specie [§ 103] p, 708 
5. Lstoppel To Deny Partnership; Holding Out [§§ 104-108] p 709 
a. In General [§ 104] p 709 
b. What Amounts to Holding Out [§ 105] p 711 
e. Assent of Party Held Out [§ 106] p 711 
d. Knowledge and Reliance of Third Person [§ 107] p 712 
e. Operation and Effect of Holding Out [§ 108] p 713 
6. Dormant or Secret Partners [§§ 109-110] p 713 
a. Who Are [§ 109} p 718 
b. Hlements of Partnership [§ 110] p 715 
7. Estoppel of Persons Dealing with a Partnership [§ 111] p 715 
C. Subpartnership [§ 112] p 715 
D. Individual Doing Business in Firm Name [§§ 1138-116] p 716 
1. In General [§ 113] p 716 
2. Effect of Statutes Relating to Assumed or Fictitious Names [§ 114] p 716 
3. Liability for Acts of Successors [§ 115] p 717 
4. Right To Sue in Individual or Firm Name [§ 116] p 717 
E. What Law Governs [§ 117] p 717 
F. Evidence of Partnership [§§ 118-139] p 717 
1. Burden of Proof and Presumptions [§§ 118-123] p 717 
a. In General [§ 118] p 717 
b. Firm Name [§ 119] p 718 
ec. Codwnership and Joint Acts [§ 120] p 718 
d. In Particular Actions [§§ 121-123] p 718 
(1) Between Partners [§ 121] p 718 
(2) By Partners against Third Persons [§ 122] p 719 
(3) By Third Persons against Partners [§ 123] p 719 
2. Admissibility [§§ 124-135] p 720 
a, In General [§ 124] p 720 
b. Articles of Partnership, Agreements, Certificates [§ 125] p 720 
, e. Parol Evidence Generally [§ 126] p 720 
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d. Declarations or Admissions of Partners [§§ 127-128] p 721 
(1) In General [§ 127] p 721 
(2) To Show Nonexistence of a Partnership [§ 128] p 723 
Books, Papers, Accounts, and Similar Writings [§ 129] p 723 
. Repr esentations and Facts Showing Reliance Thereon [§ 130] p 724 


. General Reputation [§ 131] p 724 
In Particular Actions [§§ 132-135] p 725 
(1) Between Partners [§ 132] p 725 
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(2) By Partners against Third Persons [§ 133] 
(3) By Third Persons against Partners [§§ 134-135] p 726 


(a) In General [§ 134] p 726 
(b) Dormant Partners [§ 135] p 727 
3. Weight and Sufficiency [§§ 186-139] p 727 
a. In General [§ 136] p 727 
b. Declarations and Admissions [§ 137] p 728 
ce. Conduct [§ 188] p 729 
d. Partnership by Estoppel [§ 139] p 732 


G. Questions of Law and Fact as to Existence of Partnership [§ 140] p 733 


H. Commencement and Duration [§§ 141-146] p 733 
Time When Partnership Begins [§ 141] p 733 
. Term Fixed by Agreement |§ 142] p 734 

. Term Not Fixed by Agreement [§ 143] p 734 
. Extension or Renewal [§ 144] p 735 

. Continuation after Term [§ 145] p 735 

. Hvidence [§ 146] p 735 
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_ IV. THE FIRM, ITS NAME, POWERS, AND PROPERTY [{§ 147-208] p 736 
A. Firm Name [§§ 147-170] p 736 
1. In General [§ 147] p 736 
2. Statutory Requirements [§§ 148-168] p 737 


a. In General [§ 148] p 737 
b. Partnerships or Transactions Affected [§§ 149-151] p 738 
(1) In General [§ 149] p 738 


(2) Name of One Not Partner; “and Company” Not Representing Partner [§ 150] p 


738 
(3) Foreign Partnerships [§ 151] p 738 
ce. Names to Which Statutes Applicable [§§ 152-155] p 739 
(1) Fictitious or Assumed Names Generally [§ 152] p 739 
(2) Surnames of Partners [§ 153] p 739 
(3) Surnames and Words of Relationship [§ 154] p 739 


(4) Name of One Not Partner; “and Company” Not Representing Partner [§ 155] p 


740 
d. Certificate [§§ 156-158] p 740 
(1) Form and Contents [§ 156] p 740 
(2) Filing and Publication [§ 157] p 741 
(3) Effect of Recitals in Certificate [§ 158] p 741 
e. Effect of Noncompliance [§§ 159-167] p 741 
(1) Statutes Forbidding Suit [§§ 159-162] p 741 
(a) In General [§ 159] p 741 
(b) Subsequent Compliance [§ 160] p 742 
(c) Rights of Assignees, Creditors, Ete. [§ 161] P 743 
(d) Waiver [§ 162] p 743 
(2) Statutes Making Violation a Misdemeanor [§§ 163-167] p 743 
(a) In General [§ 163] p 748 
(b) Contracts Made by Partners as Individuals [§ 164] p 744 
(c) Rights of Assignees, Creditors, Htc. [§ 165] p 745 
(d) Actions for Tort [§ 166] p 745 
(e) Injunction against Use of Name [§ 167] p 745 
f. Pleading and Evidence of Compliance or Noncompliance [§ 168] p 745 


3. Changing Firm Name [§ 169] p 746 
4. Hxclusive Use of Name [§ 170] p 746 
B. Certificate of Membership [§ 171] p 746 
C. Partnership as Entity [§§ 172-175] p 747 
1. In General [§ 172] p 747 
2. Domicile [§ 173] p 750 
3. Partnerships with Identical Membership [§ 174] p 750 
4, Powers and Acts as a Firm [§ 175] p 750 
D. Firm Property [§§ 176-208] p 751 
1. In General [§ 176] p 751 
2. Personal Property [§§ 177-187] p 751 
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a. Property Contributed by the Members [§§ 177-180] p 751 
(1) Im General [§ 177] p 751 
(2) Intent of Parties [§ 178] p 752 
(3) Contribution of Use of Property [§ 179] p 752 
(4) Requisites and Sufficiency of Transfer [§ 180] p 753 
. Property Contributed by Third Persons on Formation of Firm [§ 181] p 753 
. Personalty Acquired with Firm Funds [§ 182] p 753 
. Property and Rights Acquired in Connection with Firm Transactions [§ 183] p 754 
. Profits [§ 184] p 754 
. Goods Manufactured [§ 185] p 755 
. Improvements [§ 186] p 755 
h. Evidence of Ownership [§ 187] p 755 
3. Real Property [§§ 188-204] p 755 
a. Power of Firm To Hold Title in General [§ 188] p 755 
b. Conveyances to Firm or Partners [§§ 189-190] p 756 
(1) Conveyance to Firm by Name [§ 189] p 756 ' 
(2) Conveyances to Individual Members [§ 190] p 757 
-e. Nature of Interest of Individual Partners [§ 191] p 758 
. Property Contributed by Partners [§ 192] p 759 
. Realty Purchased with Partnership Funds [§ 193] p 760 
. Realty Received in Hachange [§ 194] p 763 
. Realty Received for Firm Work [§ 195] p 763 
. Effect of Firm or Individual Use of Realty [§ 196] p 763 
. Rights of Third Persons [§ 197] p 764 
. Conversion of Firm Realty into Personalty [§§ 198-200] p 764 
(1) In General [§ 198] p 764 
(2) Extent of Conversion [§§ 199-200] p 764 
(a) Partial Conversion [§ 199] p 764 
(b) Complete Conversion [§ 200] p 767 
k. Evidence of Ownership [§§ 201-203] p 768 
(1) Presumptions and Burden of Proof [§ 201] p 768 
(2) Admissibility [§ 202] p 769 
(3) Weight and Sufficiency [§ 203] p 769 
l. Appeal and Error [§ 204] p 769 
4. Good Will [§ 205] p 770 
5. Crops [§ 206] p 770 
6. Conversion of Firm Property into Separate Property [§§ 207-208] p 770 
a. Power To Convert [§ 207] p 770 
b. What Amounts to a Conversion [§ 208] p 771 


V. MUTUAL RIGHTS, DUTIES, AND LIABILITIES OF PARTNERS [§§ 209-288] p 771 
A. Firm Business and Property [§§ 209-235] p 771 
. Nature of Obligation between Partners [§ 209] p 771 
. Construction of Partnership Articles [§ 216] p 773 
Scope of Partnership Business [§ 211] p 773 
Capital of the Firm [§ 212] p 774 
Assumption by Firm of Debts of a Partner [§ 213] p 775 
Advances and Loans by Partners to the Firm [§ 214] p 775 
Reimbursement of Expenses and Losses [§ 215] p 776 
. Allowance of Interest to Partner or Partnership [§§ 216-220] p 777 
a. On Accounts Generally [§ 216] p 777 
b. On Capital [§ 217] p 777 
c. On Advances and Loans by Partners to Firm [§ 218] p 779 
d. On Balances [§ 219] p 780 
e. On Partner’s Indebtedness to Firm, and Overdrafts [§ 220] p 780, 
9. Interest of Partners in Firm Property [§§ 221-222] p 780 
a. Nature and Incidents [§ 221] p 780 
b. Hatent of Respective Interests [§ 222] p 782 
10. Forfeiture of Interest by Partner [§ 223] p 782 
11. Possesston of Firm Property [§ 224] p 783 
12. Misappropriation of Firm Property or Funds [§ 225] p 783 
13. Control and Conduct of Firm Business [§ 226] p 784 
14. Accounts and Statements [§§ 227-228] p 785 
a. Books of Account [§ 227] p 785 
b. Statements of Account during Continuance of Partnership [§ 228] p 785 
15. Arbitration of Differences [§ 229] p 786 
16.. Services and Compensation [§ 230] p 786 
17. Interest of Partner in Profits [§§ 231-232] p 789 
a. Right To Share in Profits Generally [§ 231] p 789 
; b. Proportion and Amount of Shares [§ 232] p 789 
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18. Liability of Partners for Expenses and Losses [§§ 233-234] p 791 
a. In General [§ 233] p 791 
b. Losses through Negligence, Misconduct, or Misjudgment [§ 234] p 792 
‘19. Lien of Partner on Firm Property [§ 235] p 793 
B. Individual Transactions [§§ 2386-249] p 793 
1. Conflict of Interest [§ 236] p 793 
2. Dealings between a Partner and His Firm [§ 237] p 
3. Dealings between Partners [§§ 238-245] p 795 
a. In General [§ 238] p 795 
b. Lransfer of Interest to Copartner [§§ 239-245] p 796 
(1) In General [§ 239] p 796 
(2) Requisites and Validity [§§ 240-241] p 796 
(a) In General [§ 240] p 796 ° ‘ 
(b) Bad Faith or Fraud [§ 241] p 796 
(3) Avoidance or Rescission [§ 242] p 797 
(4) Construction of Contract [§ 243] p 797 
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(5) Operation and Effect [§ 244] p 797 | * 
(6) Options To Purchase [§ 245] p 798 ~ 
. Transfer of Interest to Third Persons {§ 246] p 799 ~ 


. Mortgage between Partners [§ 247] p 800 
. Title or Interest Adverse to Firm [§ 248] p 800 
. Engaging in Other Business [§ 249] p 801 
C. Actions between Partners [§§ 250-287] p. 802 
1. Grounds of Action, Form of Remedy, and Defenses [§§ 250-265] p 802 
a. In General [§ 250] p 802 
b. Necessity for Previous. Accounting [§§ 251-254] p 804 
‘ (1) In General [§ 251] p 804 
(2) Effect of Dissolution or Sale of Interest [§ 252] p 805 
(3) Effect of Accounting [§ 253] p 806 
(4) Breach of Contract for a Settlement [§ 254] p 806 
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e. Breach of Partnership Agreement [§ 255] p 806 
d. Compensation for Services [§ 256] p 807 
e. Partnership Transactions Not Involving an Account [§ 257] p 807 
f. Transactions Independent of Partnership [§ 258] p 808 
eg. Partition of Firm Property [§ 259] p 809 
h. Contribution [§ 260] p 809 Ye 
i. Tort Actions between Partners [§ 261] p 811 
j. Assumpsit [§ 262] p 812 
k. Demand before Action [§ 263] p 813 
l. Defenses [§ 264] p 813 
m. Recoupment, Set-Off, and Counterclaim |§ 265] p 814 
2. Proceedings in Actions [§§ 266-287] p 814 
a. Venue [§ 266] p 814 
b. Time To Sue, Limitations, and Laches |§ 267] p 814 
ce. Parties [§ 268] p 815 ‘ 
d. Arrest of Partner by Copartner [§ 269] p 816 
e. Attachment [§ 270] p 816 
f. Injunction [§ 271] p 816 
g. Recewer [§ 272] p 817 
h. Pleading [§§ 273-278] p 818 


(1) Complaint, Declaration, or Petition [§§ 273-274] p 818 
(a) Im General [§ 273] p 818 
(b) Amendment [§ 274] p 819 
(2) Plea or Answer [§ 275] p 819 
(3) Replication or Reply [§ 276] p 819 
(4) Demurrer [§ 277] p 819 
(5) Issues, Proof, and Variance [§ 278] p 819 
Evidence [§§ 279-281] p 819 
(1) Presumptions and Burden of Proof [§ 279] p 819 
(2) Admissibility of Evidence [§ 280] p 820 
(3) Weight and Sufficiency of Evidence [§ 281] p 821 
j. Trial [§§ 282-284] p 822 
(1) In General [§ 282] p 822 
(2) Questions for Court and Jury [§ 283] p 822 
(3) Instructions [§ 284] p 823 
k. Damages [§ 285] p 823 
]. Judgment [§ 286] p 825 
m. Hxecution [§ 287] p 825 
D. Actions between Partner and His Firm [§ 288] p 825 
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VI. RIGHTS AND LIABILITIES AS TO THIRD PERSONS [§§ 289-568] p 826 
A. Representation of Firm by Partner [\§ 289-387] p 826 
1. In General [§§ 289-307] p 826 
. Application of Principles of Agency [§ 289] p 826 
Nature and Extent of Authority in General [§ 290] p 826 
. Character of Partnership as Controlling Factor [§ 291] p 828 
Express or Implied Authority in General [§ 292] p 829 
Scope of Firm Business [§ 293] p 830 
Power of Managing Partner [§ 294] p 831 
. Majority and Minority of Firm [§ 295] p 832 
Restrictions on Partner’s Authority [§§ 296-297] p 833 
(1) By Agreement [§ 296] p 833 
(2) By Dissent [§ 297] p 834 
i. Firms with Common Partners [§ 298] p 836 
. Execution of Authority Generally [§ 299] p: 837 
. Individual Acts or Transactions Generally [§§ 300-302] p 837 
(1) Individual Liability [§ 300] p 837 
(2) Firm Liability [§§ 301-302] p 838 
(a) In General [§ 301] p 838 
(b) Reception of Benefit by Firm as Affecting Liability [§ 302] p 839 
1. Use of Firm Name [§ 303] p 840 
m. Use of Individual Name [§ 304] p 841 
Use of Seal [§§ 305-307] p 842 
(1) In General [§ 305] p 842 
(2) Prior Authority or Subsequent Ratification [§ 306] p 843 
(3) As to Instruments Not Requiring Seal [§ 307] p 844 
2. As to Contracts Generally [§§ 308-310] p 845 
a. Contracts within Scope of Firm Business [§ 308] p 845 
b. Contracts without Scope of Firm Business [§ 309] p 846 
ec. Alteration or Rescission of Contract [§ 310] p 847 
3. Particular Acts or Contracts [§§ 311-369] p 847 
a. Contracts of Employment [§§ 311-312] p 847 
(1) In General [§ 311] p 847 
(2) Appointment of Agents [§ 312] p 849 
b. Firm or Partner as Agent for Third Person [§§ 3138-315] p 850 
(1) Firm as Agent [§ 313] p 850 
(2) Individual Partner as Agent [§ 314] p 850 
(3) Employment of Counsel [§ 315] p 850 
e. Hiring and Leasing Property [§§ 316-318] p 850 
(1) Hiring Personal Property [§ 316] p 850 
(2) Leasing Real Property [§§ 317-318] p 851 
(a) In General [§ 317] p 851 
(b) Lease of Firm Property [§ 318] p 851 
d. Subscription to Stock [§ 319] p 852 
e. Purchases, Sales, Gifts, and Warranties [§§ 320-328] p 852 
(1) Purchases [§§ 320-321] p 852 
(a) Personal Property [§ 320] p 852 
(b) Purchases of Real Estate [§ 321] p 853 
(2) Sales [§§ 322-326] p 853 
(a) In General [§ 322] p 853 
(b) Realty [§ 323] p 854 
-(e) Choses in Action [§ 324] p 855 
(d) Good Will [§ 325] p 855 
(e) Disposing of Entire Property [§ 326] p 856 
(3) Gifts [§ 327] p 856 
(4) Warranties [§ 328] p 857 
f. Mortgages, Pledges, and Assignments as Security [§§ 329-331] p 857 
(1) Mortgages of Realty [§ 329] p 857 
(2) Chattel Mortgages [§ 330] p 857 
(3) Pledges and Assignments [§ 331] p 859 
g. Collections, Payments, Settlements, and Releases [§§ 332-336] p 859 
(1) Payment to One Partner [§ 332] p 859 
(2) Payment of Firm Debts by Individual [§ 333] p 860 
(3) Transferring Firm Property To Pay Firm Debts [§ 334] p 860 
(4) Application of Payments [§ 335] p 860 
(5) Settlements, Compromise, and Releases [§ 336] p 861 
h. Payment of Individual Debts [§§ 337-338] p 862 
(1) In General [§ 337] p 862 
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(2) Setting Off Individual Debt against Debt of Firm [§ 338] p 863 
i. Borrowing Money [§ 339] p 864 
j. Bills and Notes [§§ 340-354] p 866 
(1) Authority of Partner in General [§ 340] p 866 
(2) Form of Execution or Indorsement of Firm Paper in General [§ 341] p 869 
(3) Nature and Extent of Liability [§§ 342-348] p 870 
(a) In General [§ 342] p 870 
(b) Joint or Several Liability [§ 343] p 871 
(c) Paper in Firm Name for Firm Use [§ 344] p 871 
(d) Paper in Individual Name for Firm Use [§ 345] p 872 
(e) Paper in Firm Name for Individual Use [§. 346] p 874 
(f) Paper for Firm and Individual Uses [§ 347] p 875 
(g) Individual Transactions [§ 348] p 875 
(4) Sealed Bills and Notes [§ 349] p 875 
(5) Alteration of Negotiable Paper [§ 350] p 876 
(6) Transfer [§ 351] p 876 
(7) Renewal [§ 352]. p 877 
(8) Accommodation Acceptance or Indorsement [§ 353] p 877 
(9) Appointment of Agent To Execute Par nership Paper [§ 354] ph 878 
k. Guaranty and Suretyship [§ 355] p 878 
l. Submission to Arbitration [§ 356] p 879 
m. Judgment by Confession or Consent [§§ 857-360] p 880 
(1) In General [§ 357] p 880 
(2) Who May Attack Validity [§ 358] p 881 
(3) Nonconsenting Partner’s Remedy [§ 359] p 881 
(4) Effect of Judgment [§ 360)]op.881 
n. Assignment for Benefit of Chies [§§ 361-362] p a 
(1) In General [§ 361] p 881 
(2) Ratification [§ 362] p 883 
o. Representations and Admissions [§ 363] p 884 
p. Zorts [§§ 364-369] p 884 
(1) In General [§ 364] p 884 
(2) Conversion [§ 365] p 886 
(3) Fraud and Deceit [§§ 366-367] p 887 
(a) In General [§ 366] p 887 
(b) As a Defense or Ground for Relief from Contract [§ 367] p 888 
(4) Libel and Slander [§§ 368-369] p 889° 
(a) Libel [§ 368] p 889 
(b) Slander [§ 369] p 889 
4. Estoppel [§§ 370-372] p 889 
a. To Deny Authority or Responsibility [§ 370] p 889 
b. To Assert or Deny Title [§ 371] p 891 
c. As to Indiwidual Acts or Transactions [§ 372] p 891 
5. Ratification [§§ 373-379] p 892 
a. In General [§ 373] p 892 
b. Who May Ratify [§ 374] p 892 
ce. Knowledge of Facts [§ 375] p 893 
d. Manner of Ratification [§§ 376 378] p 893 
(1) In General [§ 376] p 893 
(2) Accepting Benefits [§ 377] p 894 
(3) Acquiescence or Silence [§ 378] p 895 
e. Effect of Ratification [§ 379] p 896 
6. Rights Acquired by Firm in General [§ 380] p 897 
7. Notice and Demand [§§ 381-383] p 897 
a. Notice to Partner [§ 381] p 897 
b. Notice to Firm of Acts of Partner [§ 382] p 898 
ce. Demand wpon One Partner [§ 383] p 899 
8. Undisclosed Partnership and Dormant Partners [§§ 384-387] p 899 
a. Liability in General [§§ 384-385] p -899 
(1) General Rule [§ 384] p 899 
(2) Limitations of Rule [§ 385] p 901 
b. Effect as to Firm Property [§ 386] p 901 
ce. Rights of Undisclosed Partnership or Dormant Partner [§ 387] p 902 ‘ 
B. Nature and Extent of Firm Liabilities [§§ 388-395] p, 902 
1. Liability upon Contract [§§ 3888-391] p 902 
a. In General [§ 388] p 902 
b. Joint or Joint and Several Liability [§ 389] p 903 
ce. Individual Liability ; Liability in Solido [§ 390] p 905 
d. Liability in Equity [§ 391] p 906 
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2. Liability in Tort [§ 392] p 906 
3. Criminal Liability and Punishment [§ 393] p 906 
4. Liability for Acts of Agents and Servants [§ 394] p 907 
5. Acts of Firm as Trustee [§ 395] p 908 
C. Application of Assets to Liabilities [§§ 396-456] p 908 
1. Marshaling Firm and Individual Assets Generally [§§ 396-400] p 908 
a. In General [§ 396] p 908 : 
b. General Rule as to Marshaling [§ 397] p 908 
e. Modifications of Rule [§ 398] p 909 
d. In Case of Dormant Partner [§ 399] p 910 
e. Where Partner Surety for Firm Debt [§ 400] p 910 
2. Assets of Firm [§§ 401-438] p 911 
a. Rights and Liens of Partners as to Application to Firm Debts [§ 401] p 911 
b. Rights of Firm Creditors [§§ 402-408] p 912 
(1) At Law [§ 402] p 912 
(2) In Equity [§§ 403-408] p 912 
(a) In General [§ 403] p 912 
(b) Hquitable Right or Lien of Firm Creditor [§§ 404-408 ] p 913 
aa. In General [§ 404] p 913 
bb. Rights through Partners [§§ 405-408] p 913 
(aa) General Rule [§ 405] p 913 
(bb) When Rule Applicable [§ 406] p 915 
(cc) Application of Rule to Firm Realty [§ 407] p 916 
(dd) Waiver or Loss of Right [§ 408] p 917 
ce. Rights of Individual Creditors [§§ 409-411] p 918 
(1) In General [§ 409] p 918 
(2) As to Partner’s Share or Interest [§ 410] p 919 
(3) Exceptions to Rule [§ 411] p 920 
d. Rights and Liens of Partners as Creditors of Firm [§§ 412-413] p 920 
(1) Im General [§ 412] p 920 
(2) With Respect to General Firm Creditors [§ 413] p 921 
e. Transactions of Partners Affecting Firm Creditors [§§ 114-438) p 922 
(1) Diversion of Firm. Assets in General [§ 414] p 922 
(2) Assumption by Firm of Individual Debts [§ 415] p 923 
(3) Assignments for Firm Creditors [§§ 416-419] p 923 
(a) In General [§ 416] p 923 
(b) By Individual Partner [§ 417] p 924 
(c) Partners as Creditors [§ 418] p 925 
(d) Of Firm and Individual Assets [§ 419] p 925 
(4) Transfers to Third Persons in General [§§ 420-421] p 926 
(a) Of Firm Assets [§ 420] p 926 
(b) Of Partner’s Interest [§ 421] p 927 
(5) Transfer of Firm Assets to Copartners or New Firm [§§ 422-426] p 927 
(a) In General [§ 422] p 927 
(b) Insolvency of Firm and Purchasing Partner [§ 423] p 928 
(c) Assumption of Obligations of Old Firm [§ 424] p 929 
(d) Rights of Individual. Creditors [§ 425] p 930 
(e) Transfer to Dormant Partner [§ 426] p 930 
(6) Transfer to Corporation Formed from Partnership [§ 427] p 930 
(7) Distribution of Assets among Partners [§ 428] p 931 
(8) Mortgage or Pledge of Firm Property for Firm Debts [§§ 429-430] p 931 
(a) In General [§ 429] p 931 
(b) Effect as to Individual Creditors [§ 430] p 932 
(9) Assignment or Mortgage for Individual Debts [§§ 431-437] p 933 
(a) Of Firm Assets in General [§§ 431-435] p 933 
aa. By or with Consent of All the Partners [§§ 431-434] p 933 
(aa) In General [§ 431] p 933 _ 
(bb) In Case of Insolvency of Firm [§§ 432-433] p 933 
aaa. Rule Permitting Such Use of Firm Assets [§ 432] 
p 933 
bbb. Rule against Such Use of Firm Assets [§ 433] p 
934 
(cc) General Assignment [§ 434] p 935 
bb. By One Partner Alone [§ 485] p 935 
(b) Of Partner’s Interest or Share [\§ 436-437] p 936 
aa. Assignment [§ 436] p 936 
bb. Mortgage or Deed of Trust [§ 437] p 937 
(10) Confession of Judgment [§ 438] p 938 
3. Assets of Individual Partners [§§ 439-452] p 939 
é a. In General [§ 439] p 939 
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b. Rights of Copartners as Such [§ 440] p. 939 
c. Rights of Individual Creditors [§§ 441-443] p 939 
(1) Im General [§ 441] p 939 
(2) As against Firm Lien Creditors [§ ir p 940 
(3) Rights of Creditors of Copartner [§ 443] p 940 
d. Rights of Firm Creditors [§§ 444-447] p 940 
(1) In General [§ 444] p 940 
(2) Hahaustion of Firm Assets [§ 445] p » 940 
(3) As against Individual Creditors [§§ 446-447] p 941 
(a) General Rule [§ 446] p 941 
(b) Haceptions to Rule [§ 447] p 941 
e. Rights of Firm or Copartners as Creditors [§ 448] p 942 
f. Transactions by or between Partners Affecting Creditors [§§ 449-452] p 942 
(1) In General [§ 449] p 942 
(2) Transfer for Individual Debts [§ 450] p 943 
(3) Transfer for Firm Debts [§§ 451-452] p 943 


(a) In General [§ 451] p 943 * 
(b) Mortgage or Pledge-[§ 452] p 944. = 
4. Partners in Different Firms [§§ 453-455] p 944 * 


a. Nominal Firms [§ 453] p 944 
b. Distinct Firms [§§ 454-455] p 945 
(1) In General [§ 454] p 945 
(2) Individual Assets or Interests [§ 455] p 946 
5. Effect of Retirement or Admission of Partners [§ 456] p 946 
D. Actions by or against Firms or Partners [§\§ 457-568] p 947 
1. Capacity of Firm or Partnership.ko Sue or Be Sued as Such [§ 457] p 947 
2. Authority of Partner To Sue or Defend [§ 458] p 947 
3. Rights of Actions and Defenses [§§ 459-465] p 947 
a. In General [§ 459] p 947 
b. Diversion or Misapplication of Firm Assets [§§ 460-461] p 948 
(1) In General [§ 460] p 948 
(2) Action by Partner [§ 461] p 949 
c. Injury to Person or Property of Partner [§ 462] p 949 
d. Rights of Assignees [§§ 463-465] p 949 
(1) Partnership's Obligation to Partner [§ 463] p 949 
(2) Partner’s Obligation to Partnership [§ 464] p 950 ™) 
(3) Obligation between Partners [§ 465] p 951 
. Joinder of Causes of Action [§ 466] p 951 
. Nature and Form of Remedy [§ 467] p 951 
. Jurisdiction [§ 468] p 951 
. Venue [§ 469] p 952 
Limitation and Laches [§ 470] p 952 
. Parties [§§ 471-494] p 952 
a. Use of Firm Name [§ 471] p 952 
b. Firms or Partners as Plaintiffs [§§ 472-477] p 957 
(1) In General [§. 472] p 957 
(2) Transactions in Partner’s Name [§ 473] p 959 
(3) Actions for Partner's Share of Firm Claim [§ 474] p 960 
(4) Partner Suing as Assignee of Firm or Copartner [§ 475] p 960 
(5) Dormant Partners as Plaintiffs [§ 476] p 961 
' (6) Objections [§ 477] p 961 
e. Firms or Partners as Defendants [\§ 478-484] p 962 
(1) At Law [§§ 478-479] p 962 
(a) Actions upon Contract [§ 478] p 962 
\ (b) Actions in Tort [§ 479] p 964 
(2) In Equity [§ 480] p 964 
( 
( 
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3) Nominal or Dormant Partners [§ 481] p 964 
4) Transactions in Partner’s Name [§ 482] p 965 
5) Objections [§§ 483-484] p 965 
(a) Nonjoinder [§ 483] p 965 
(b) Misjoinder [§ 484] p 966 
. Joming as Defendant Partner Who Refuses To Be Plaintiff [§ 485] p 266 
. Firms with Common Members [§ 486] p 966 
. Intervention [§ 487] p 967 
Amendments as to Parties [§§ 488-493] p 967 
(1) Misnomer [§ 488] p 967 
(2) Adding Parties [§ 489] p 967 
(3) Striking Out Parties [§ 490] p 968 
(4) Substitution [§ 491] p 969 
(5) Changing Character in Which Party Sues or Is Sued [§ 492] p 970 
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(6) Individual Doing Business under Firm Name |§ 493] p 971 
: h. Change or Dissolution of Firm RE Swit [§ 494] p 971 
10. Process [§§ 495-500] p 971 
a. Form of Process [§ 495] p 971 
b. Service of Process [§§ 496-498] p 971 
(1) In General [§ 496] p 971 
(2) Substituted Service [§ 497] p 973 
(3) Service by Publication [§ 498] p 974 
ce. Acknowledgment and Proof of Service [§ 499] p 974 
d. Objections and Waiver [§ 500] p 974 
11. Appearance [§§ 501-505] p 975 
a. Authority To Enter [§ 501] p 975 
b. Necessity [§ 502] p 975 
ce. Time and Sufficiency [§ 503] p 975 
d. Operation and Effect of Appearance [§ 504] p 975 
e. Striking Out Appearance [§ 505] p 976 
12. Discontinuance or Dismissal [§ 506] p 976 
13. Arrest [§ 507] p 977 
14. Attachment [§§ 508-522] p 978 
a. Right and Liability of Firm or Partners [§ 508] p 978 
b. Grounds for Proceeding [§§ 509-511] p 978 _ 
(1) Absconding or Nonresidence |§ 509] p 978 
(2) Wrongful Transfer or Disposition of Firm Property [§ 510] p 979 
(3) Fraud in Incurring Liability [§ 511] p 979 
ce. Property or Interests Subject [§§ 512-514] p 979 
(1) Firm Property [§ 512] p 979 
(2) Property of Individual Partner [§ 513] p 979 
(3) Interest of Partner in Firm Property [§ 514] p 980 
d. Proceedings To Procure, Levy, and Priorities [§§ 515-521] p 980 
(1) Jurisdiction, Venue, and Process [§ 515] p 980 
(2) Affidavit and Other Papers [§ 516] p 981 
(3) Levy [§ 517] p 981 
(4) Priorities [§§ 518-521] p 981 
(a) In General [§ 518] p 981 
(b) As between Firm and Individual Creditors [§ 519] p 982 
(c) As between Firm Creditors [§ 520] p 982 
(d) As between Creditors of Individual Partners [§ 521] p 982 
e.. Quashing or Vacating; Wrongful Attachment [§ 522] p 982 
15. Injunction [§ 523] p 983 
16. Recewers [§§ 524-526] p 983 
a. Grounds, Requirements, and Propriety of Appointment [§ 524] p 983 
b. Rights, Powers, and Authority [§ 525] p 984 
ce. Effect of Appointment [§ 526] p 984 
17. Pleading [§§ 527-536] p 984 
. In General [§ 527] p 984 
. Allegation of Partnership [§ 528] p 985 
. Denial of Partnership [§ 529] p 987 
. Allegation of Firm Name or Names of Partners [§ 530] p 988 
. Separate Pleadings by Partners [§ 531] p 989 
. Defenses [§§ 532-533] p 989 
(1) In Actions by Firms or Partners [§ 532] p 989 
(2) In Actions against Firms or Partners [§ 533] p 989 
g. Issues, Proof, and Variance —§§ 534-536] p 990 
(1) Matters To Be Proved [§ 534] p 990 
(2) Issues Raised by, and Evidence Admissible under, Pleadings [§ 535] p 992 
(3) Variance [§ 536] p 993 
18. Hvidence [§§ 537-540] p 994 
a. Burden of Proof and Presumptions [§§ 537-538] p 994 
(1) Burden of Proof [§ 537] p 994 
(2) Presumptions [§ 538] p 996 
b. Admissibility [§ 539] p 998 
ce. Weight and Sufficiency [§ 540] p 1000 
19. Trial [§§ 541-545] p 1003 
a. In General [§ 541] p 1003 
b. Questions for Court or Jury [§§ 542-543] p 1003 
(1) Questions of Law and Fact in General [§ 542] p 1003 
(2) Taking Case from Jury; Direction of Verdict [§ 543] p 1006 
ce. Instructions [§ 544] p 1006 
, d. Verdict and Findings [§ 545] p 1009 
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20. Judgment [§§ 546-559] p 1009 
a. In General [§ 546] p 1009 a 
b. Parties [§§ 547-553] p 1010 
(1) Description Generally [§ 547] p 1010 
(2) Judgment for or against Individual Partners [§ 548] p 1010 
(3) Judgment against Partnership and Partners as Individuals [§ 549] p 1011 
(4) Judgment against Partnership in Action against Partners Individually [§ 550] p 
1011 
(5) Partners Not Served with Process [§§ 551-552] p 1011 
(a) In General [§ 551] p 1011 
(b) Subsequent Proceeding To Charge Partners Not Served [§ 552] p 1013. 
(6) Joint and Several Liability [§ 553] p 1013 
. Property Bound [§ 554] p 1013 . 
Merger and Bar by Judgment [§ 555] p 1014 
. Conclusiveness of Judgment [§ 556] p 1014 
. Collateral Attack; Equitable Relief; Vacation; or Setting Aside [§ 557] p 1015 
. Judgments by Default or Consent [§ 558] p 1015 . 
Actions on Judgment; Creditors’ Suits [§ 559] p 1015 ~ 
Pile Biecutions [$$ 560-566] p 1016 ~ 
a. Judgment for Partnership Debt [§§ 560-562] p 1016 
(1) In General _[§ 560] p 1016 
(2) Title and Rights of Purchaser [§ 561] p 1017 
(3) Disposition of Proceeds {§ 562] p 1017 
b. Judgment for Individual Debt of Partner [§§ 563-566] p 1017 
(1) In General [§ 563] p 1017 
(2) Levy and Enforcement [§« 564] p 1018 
(3) Title and Rights of Purchaser. [§ 565] p 1019 
(4) Disposition of Proceeds [§ 566] p 1019 
22. Appeal and Error [§ 567] p 1020 
23. Costs [§ 568] p 1020 


VII. RETIREMENT AND ADMISSION OF PARTNERS [§'§ 569-605] p 1020 
A. Change of Membership of Firm [§§ 569-572] p 1020 
1. In General [§ 569] p 1020 
2. Transfer of Partner’s Interest to Copartner [§ 570] p 1021 
SLT ansfer of Partner’s Interest to Third Person |§ 571] p 1021 >, 
4, Provisions of Partnership Agreement as to A Melee or Admission [§ 572] p 1022 
B. Continued Use of Firm Name [§§ 573-576] p 1022 
1. In Absence of Agreement for Continued Use [§ 573] p 1022 
2. Under Agreement Providing for Continued Use [§ 574] p 1023 
3. Under Statutes [§ 575] p 1023 
4, Remedy against Illegal Use [§ 576] p 1023 
. Good Will of Old Firm [§ 577] p 1023 
. Competition of Retiring Partner with New Firm [§§ 578-579] p 1024 
1. Engaging in Similar Business [§ 578] p 1024 
2. Soliciting and Dealing with Old Customers [§ 579] p 1025 
EK. Assets of Old Firm [§§ 580-584] p 1025 
1. Rights of Retiring Partner [§§ 580-581] p 1025 
a. In General [§ 580] p 1025 
b. Lien To Secure Payment of Partnership Debts [§ 581] p 1025 
2. Rights of Continuing and Incoming Partners or New Firm [§ 582] p 1026 
3. Debts Due by Partners to Firm or Copartners [§ 583] p 1026 
4. Rights of Separate and Firm Creditors. [§ 584] p 1027 
F. Obligations of Old Firm [§§ 585-587] p 1027 
1. Liabilities of Retiring Partners [§ 585] p 1027 
2. Liabilities of Continuing Partners or New Firm [§ 586] p 1028 
3. Liabilities of Incoming or Succeeding Partners [§ 587] p 1028 
G. Assumption of Obligations of Old Firm [§§ 588-597] p 1029 
1. Im General [§ 588] p 1029 
. By Continuing Partners [§ 589] p 1030 
. By New Firm [§ 590] p 1030 
. By Incoming or Succeeding Partners [§ 591] p 1030 
. Effect on Rights of Creditors [§ 592] p: 1030 
. Novation [§ 593] p 1031 
. Application of Payments [§ 594] p 1032 
. Retiring Partner as Surety for Firm Debts [§ 595] p 1032 
. Indemnity of Retiring Partner against Firm Debts [§ 596] p 1033 
10. Liability to Retiring Partner on Agreement To Assume Firm Debts [§ 597] p 1034 
H. Interest of Retiring Partner in Assets of New Firm [§ 598] p 1034 
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I. Liability of Retiring Partner for Acts and Obligations of Continuing Partner or New Firm [$$ 


599-600] p 1035 
1. In General [§ 599] p 1035 
2. Notice of Retirement [§ 600] p 1035 
J. Actions after Change of Membership [§§ 601-605] p 1036 
1. Actions between Partners [§ 601] p 1036 
2. Actions between Partners and Third Persons [§§ 602-605] p 1038 
a. To Enforce Claims of Old Firm or Retiring Partner [§ 602] p 1038 
b. Lo Enforce Claims of New Firm or Continuing Partner [§ 603] p 1038 
e. To Enforce Claims against Old Firm or Retiring Partner [§ 604] p 1039 
d. Lo Enforce Claims against New Firm or Continuing or Incoming Partners [§ 605] p 


1039 


VIII. DEATH OF PARTNER; SURVIVING PARTNERS [$§ 606-756] p 1040 
A. Effect of Death of Partner in General [§§ 606-610] p 1040 
1. Dissolution of Firm [§ 606] p 1040 
2. Title to Property [§§ 607-608] p 1040 
a. In General [§ 607] p 1040 : 
b. Survivor as Trustee [§ 608] p 1041 
3, Contracts of Firm [§ 609] p 1042 
4. Death after Dissolution of Firm [§ 610] p 1043 
B. Survivor’s Right and Duty To Liquidate [§§ 611-621] p 1043 
1. In General [§ 611] p 1043 
2. Powers and Authority [§§ 612-620] p 1044 
a. In General [§ 612] p 1044 
b. Possession, Collection, and Control of Assets [§ 613] p 1044 
e. New Contracts or Obligations [§§ 614-615] p 1046 


(1) In General [§ 614] p 1046 
(2) Making or*Indorsement of Negotiable Instruments [§ 615] p 1046 


a 


d. Disposition of Assets [§§ 616-619] p 1046 
(1) In General [§ 616] p 1046 
(2) Mortgage or Pledge {§ 617] p 1047 
(3) Assignment for Benefit of Creditors [§ 618] p 1048 
(4) Payment of Individual Debts [§ 619] p 1048 
e. Application of Credits to or by Survivor [§ 620] p 1049 
3. Receivership of Partnership Assets; Injunction against Disposal [§ 621] p 1049 
C. Real Estate of Firm [§§ 622-629] p 1050 
1. In General [§ 622] p 1050 
. Title in Individual [§ 623] p 1050 
. Title, Possession, and Control of Survivor [§ 624] p 1050 
. Sale and Conveyance [§ 625] p 1051 
. Subjection to Payment of Firm Debts [§ 626] p 1052 
. Rights, Interests, and Duties of Heirs, Devisees, and Widow of Deceased Partner [§ 627] p 
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7. Rights between Heirs or Devisees-and Personal Representatives [§ 628] p 1053 
8. Mutual Relations between Surviving Partner and Representatives of Deceased Partner [§ 
629] p 1054 
D. Obligations of the Firm and of Individual Partners [§§ 630-632] p 1055 
1. Liability of Surviving Partner and His Separate Estate [§ 630] p 1055 
2. Liability of Deceased Partner’s Estate [§ 631] p 1055 
3. Liability of Partnership Assets [§ 632] p 1057 
E. Mutual Rights, Liabilities, and Duties of Survivor and Representative of Estate of Deceased 
Partner [§§ 633-642] p 1057 
1. Rights of Survivor [§§ 633-637] p 1057 
a. In General [§ 633] p 1057 
b. Debts Due Firm from Deceased Partner [§ 634] p 1058 
ce. Funds or Other Property Converted or Withheld by Deceased or His Represen- 
tative [§ 635] p 1058 
d. Contribution or Reimbursement [§ 636] p 1058 
e. Making and Establishing Claim against Estate of Deceased [§ 637] p 1059 
2. Liabilities and Duties of Survivor [§§ 638-641] p 1059 
a. Survivor as Trustee or Fiduciary [§ 638] p 1059 
b. Disclosure of, Accounting for, and Paying Over, Partnership Assets [§ 639] p 1660 
e. Profits and Losses after Death of Partner [§ 640] p 1060 
d. Reimbursement of Estate; Agreement To Indemnify [§ 641] p 1061 
3. Determination as to Amounts Due Survivor and Estate of Deceased Partner [§ 642] p 1061 
F. Survivor as Executor or Administrator of Deceased Partner [§§ 643-646] p 1062 
1. Collection and Management of Estate [§ 643] p 1062 ; 
2. Contracts between Survivor and Executor or Heirs [§ 644] p 1062 
: 3. Allowance to Widow [§ 645] p 1063 
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4. Accounting and Settlement [§ 646] p 1063 
G. Statutory Partnership Administrators [§§ 647-649] p 1063 
1. In General [§ 647] p 1063 
2. Collection and Allowance of Claims and Accounting [§ 648] p 1064 
3. Bond [§ 649] p 1065 
H. Rights and Liabilities Incidental to Winding Up Business [§§ 650-653] p 1066 
1. Continuance of Business in General [§ 650] p 1066 : 
2. Binding Assets of Firm or of Deceased Partner [§ 651] p 1066 
3. Compensation for Winding Up Business; Reimbursement [§ 652] p 1067 
4. Purchase by Survivor of Deceased Partner’s Interest [§ 653] p 1067 
I. Continuance of Business of Firm [§§ 654-683] p 1069 
1. Right of Surviving Partner To Continue Business [$$ 654-659] p 1069 
a. In General {|§ 654] p 1069 & 
b. Special Agreements as to Continuance [§ 655-657] p 1069 
(1) Between Partners Prior to Death of Decedent [§ 655] p 1069 
(2) Between Surviving Partners and Personal Representatives of Deceased Partner 
[§ 656] p 1070 * 
(3) Between Surviving Partners and Heirs of Deceased Partner [§ 647} p 1070 
e. Effect of Provisions in Will of Deceased Partner [§ 658] p 1071 ~ 
d. Continuance under Authority of Court [§ 659] p 1071 
2. Incidents of Rightful Continuance of Business [§§ 660-666] p 1071 
. Status of Partnership [§ 660] p 1071 
. Rights of Surviving Partners [§ 661] p 1072 
. Liability of Surviving Partners for Losses and Depreciation [§ 662] p 1072 
. Status of Heirs, Legatees, or Personal Representatives of Deceased Partner {§ 663] p 
1072 aOR 
e. Liability of Hevrs, Legatees, or Personal Pe Diaraeaa Wes of Deceased Partner [§ 664] 
p 1073 
f. Liability of Decedent’s Estate [§§ 665-666] p 1073 
(1) In General [§ 665] p 1073 
(2) Hatent to Which Decedent’s Estate Bound [§ 666] p 1073 
3. Incidents of Unauthorized Continuance of Business [\§ 667-670] p 1074 
a. Status of Partnership [§ 667] p 1074 
b. Effect of Surviving Partners’ Acts Generally [§ 668] p 1074 
ce. Liability of Surviving Partners for Debts [§ 669] p 1075 
d. Liability of Surviving Partners for Depreciation and Losses [§ 670] p 1075 
4. Rights of Decedent’s Estate as to Profits or Interest [§§ 671-672] p 1075 
a. In General [§ 671] p 1075 
b. Sale of Decedent’s Interest to Surviving Partners [§ 672], p 1077 
5. Right of Surviving Partners to Compensation for Services |§ 673] p 1077 
6. Accounting and Settlement by Surviving Partners [§§ 674-681] p 1078 
. Duty To Account [§ 674] p 1078 
. What Must Be Accounted For [§ 675] p 1078 
. Basis of Valuation of Assets [§ 676] p 1078 
. Time of Ascertainment of Shares [| 677] p 1079 \ 
. Charges and Credits [§ 678] p 1079 
Advances to Widow or Heirs of Deceased Partner [§ 679] p 1080 
. Interest [§ 680] p 1080 
. Private Settlements between Surviving Partners and Representatives of Deceased Part- 
ner [§ 681] p 1080 
7. Continuance of Business by Persons Other than Surviving Partners [§ 682] p 1080 
8. Rights of Firm Creditors [§ 683] p 1081. 
J. Continued Use of Firm Name [§ 684] p 1081 
K. Good Will of Firm [§§ 685-688] p 1082 
1. In General [§ 685] p 1082 
2. Acquisition by Surviving Partners [§ 686] p 1084 
3. Right of Surviving Partners To Compete [§ 687] p 1084 
4, Effect of Contract between Surviving Partners and Heirs or Representatives of Deceased 
Partner [§ 688] p 1085 / 
L. Actions [§§ 689-756] p 1085 
1. Between Surviving Partners or Representatives of Deceased Partner and Third Persons [$§ 
689-730] p 1085 
a. Rights of Action [§§ 689-700] p 1085 
(1) By Surviving Partners [§ 689] p 1085 
(2) By Personal Representatives of Deceased Partner [§ 690] p 1086 
(3) By Surviving Partners and Personal Representatives of Deceased Partner Joint- 
ly [8 691] p 1087 
(4) Effect of Appointment of Receiver for Paviieniain [§ 692] p 1087 
(5) Against Surviving Partners [§ 693] p 1087 
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(6) Against Personal Representatives of Deceased Partner [§ 694] p 1088 
(7) Against Surviving Partners and Representatives of Deceased Partner Jointly 
[§§ 695-700] p 1089 
(a) Actions at Law Generally [§ 695] p 1089 
(b) Suits in Equity Generally [§ 696] p 1089 
(ce) Actions Concerning Land [§ 697] p 1090 
(d) Zort Actions [§ 698] p 1090 
(e) Actions Commenced during Life of All Partners [§ 699] p 1090 
(f) Effect of Statutes [§ 700] p 1090 
. Defenses [§ 701] p 1090 
. Jurisdiction [§ 702] p 1090 
. Limitations of Actions [§ 703] p 1091 
. Laches [§ 704] p 1091 
. Parties {§ 705] p 1091 
Provisional Remedies [§§ 706-707] p 1091 
(1) Attachment [§ 706] p 1091 
(2) Recetvership [§ 707] p 1092 
. Pleading [§§ 708-715] p 1092 
(1) Declaration, Complaint, or Petition [§§ 708-712] p 1092 
(a) Actions by Surviving Partners [§ 708] p 1092 
(b) Actions against Surviving Partners [§ 709] p 1092 
(c) Actions against Representatives of Deceased Partner [§ 710] p 1093 
(d) Actions against Surviving Partners and Representatives of Deceased 
Partner Jointly [§ 711] p 1093 
(e) Actions by New Firm Succeeding to Business [§ 712] p 1093 
(2) Plea or Answer [§ 713] p 1093 
(3) Replication or Reply |§ 714] p 1093 
(4) Amendments [§ 715] p 1093 ~ 
j. Issues, Proof, and Variance [§ 716] p 1094 
j. Evidence [§§ 717-720] p 1094 
(1) Burden of Proof [§ 717] p 1094 
(2) Presumptions [§ 718] p 1095 
(3) Admissibility [§ 719] p 1095 
(4) Weight and Sufficiency [§ 720] p 1096 
k. Trial or Hearing [§§ 721-722] p 1096 
(1) Questions for Cowrt or Jury [§ 721] p 1096 
(2) Instructions [§ 722] p 1097 
1. Verdict and Findings [§ 723] p 1097 
m. Judgment [§§ 724-729] p 1097 
(1) In General [§ 724] p 1097 
(2) In Action by Surviving Partners [§ 725] p 1097 
(3) In Action against Surviving Partners [§§ 726-727] p 1097 
(a) In General [§ 726] p 1097 
(b) Priority [§ 727] p 1098 
(4) In Action against Representatives of Deceased Partner [§ 728] p 1098 
(5) Satisfaction [§ 729] p 1098 
n. Hxecution [§ 730] p 1098 
2. Between pee de Partners and Representatives of Deceased Partner [§§ 731-755] p 
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a. Rights of Action [§§ 731-734] p 1098 
(1) By Surviving Partners against Personal Representatives of Deceased Partner 
[$§ 731-733] p 1098 

(a) Actions at Law [§ 731] p 1098 
(b) Proceedings in Equity [§ 732] p 1099 
(c) Proceedings in Probate Court [§ 733] p 1099 

(2) By Representatives of Deceased Partner against Surviving Partners [§ 734] p 
1099 


b. Nature and Form of Remedy [§ 735] p 1100 
_¢, Conditions Precedent {§ 736] p 1100 
d. Defenses [§ 737] p 1101 
e. Set-Off and Counterclaim [§ 738] p 1101 
f. Jurisdiction [§ 739] p 1101 
g. Limitations of Actions [§ 740] p 1101 
h. Laches [§ 741] p 1101 
i. Parties [§ 742] p 1102 
j. Provisional Remedies [§§ 743-744] p 1102 
(1) Attachment [§ 743] p 1102 
(2) Receivership [§ 744] p 1102 
k. Pleading [§§ 745-747] p 1102 
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(1) Actions by Surviving Partners against Representatives of Deceased Partner [§ 
745] p 1102 
(2) Actions by Representatives of Deceased Partner against Surviving Partners [§ 
746] p 1103 
(3) Actions by Assignees of Surviving Partners against Representatives of Deceased 
Partner [§ 747] p 1103 
1. Issues, Proof, and Variance [§ 748] p 1103 
m. Hvidence [§§ 749-752] p 1103 
(1) Burden of Proof [§ 749] p 1103 
(2) Presumptions [§ 750] p 1103 
(3) Admissibility [§ 751] p 1103 ~ 
(4) Weight and Sufficiency [§ 752] p 1104 
n. Trial or Hearing [§§ 753-754] p 1104 x 
(1) Questions for Court or Jury |§ 753] p 1104 
(2) Instructions [§ 754] p 1104 
o. Judgment [§ 755] p 1104 
3. Actions between Surviving Partners of Different Firms after Death of Common Partner 
[§ 756] p 1104 s 


IX. DISSOLUTION, SETTLEMENT, AND ACCOUNTING [§§ 757-1007] p 1104 
A. “Dissolution” Defined [§ 757] p 1104 
B. Dissolution by Act of Partner [§\§ 758-763] p 1104 
1. Right of Partner To Dissolve [§§ 758-760] p 1104 
a. Partnership at Will [§ 758] p 1104 
b. Partnership for Fixed Term [§ 759] p 1105 
c. Special Agreements as to Right, To:Dissolve [§ 760] p 1107 
2. Notice of Dissolution [§§ 761-763] p 1107 
a. Form, Requisites, and Suffictency [§ 761] p 1107 
b. Effect [§ 762] p 1109 
e. Withdrawal [§ 763] p 1109 
C. Dissolution by Mutual Consent [§ 764] p 1109 
D. Dissolution by Operation of Law [§§ 765-781] p 1111 
1. In General [§ 765] p 1111 
2. Hapiration of Term [§ 766] p 1111 
3. Death of Partner [§ 767] p 1111 
4. Misconduct of Partner [§ 768] p 1113 : ‘ 
5. Disability of Partner [§ 769] p 1113 
6. Marriage of Partner [§ 770] p 1113. 
7. Bankruptcy or Insolvency [§ 771] p 1113 
8. Assignment for Benefit of Creditors [§ 772] p 1114 
9. Attachment or Bauecution [§ 773] p 1114 
10. Receivership [§ 774] p 1114 
11. War [§ 775] p 1115 
12. Illegality of Partnership Business [§ 776] p 1115 
13. Impossibility of Continuing Business [§ 777] p 1115 
14. Disposal of Entire Firm Property [§ 778] p 1115 
15. Abandonment of Enterprise [§ 779] p 1116 
16. Sale by Partner of His Interest [§ 780] p 1116 
17. Withdrawal or Admission of Partner [§ 781] p 1117 
E. Dissolution by Judicial Decree [§§ 782-788] p 1117 
1. In General [§ 782] p 1117 
2. Grounds for Judicial Dissolution [§§ 783-788] p 1117 
a. In General [§ 783] p 1117 
b. Misconduct of Partner [§ 784] p 1118 
c. Incapacity of Partner [§ 785] p 1119 
d. Insolvency of Partner [§ 786] p 1120 
e. Dissensions among Partners [§ 787] p 1120 
f. Unprofitableness of Business [§ 788] p 1121 
F. Presumptions as to Continuance of Relation [§ 789] p 1121 
G. Status, Powers, Duties, and Liabilities after Dissolution [§$ 790-833] p 1122 
1. In General [§ 790] p 1122 
. Continuance for Certain Purposés [§ 791] p 1122 ; 
. Inability for Hzisting Firm Obligations [§ 792] p 1122 e 
. Liability of Third Persons on Existing Contracts [§ 793] p 1124 
. Rights, Powers, and Duties of Former Partners [§§ 794-804] p 1124 
a. In General [§ 794] p 1124 
b. Transactions Not Connected with Partnership Affairs [§ 795] p 1125 
c. Administration or Liquidation of Firm Affairs in General [§ 796] p 1125 
d. Use of Firm Name [§ 797] p 1127 
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Admissions and. Representations [§ 798] p 1127 
. Performance of Contracts [§ 799] p 1127 
Collections and Payments [§ 800] p 1128 
. Compromise, Settlement, Release, and Arbitration [§ 801] p 1129 
i. Confession of Judgment [§ 802] p 1129 
. New Obligations [§§ 803-804] p 1130 
(1) In General [§ 803] p 1130 
(2) Bills and Notes [§ 804] p 1131 
6. Control and Disposition of Firm Property and Title and Ownership after Dissolution [§§ 
805-809] p 1132 ‘ 
a. In General [§ 805] p 1132 
b. Incidents and Methods of Disposal [§ 806] p 1134 
e. Transferring Property to Creditors [§ 807] p 1134 
d. Interest, Title, and Ownership [§ 808] p 1135 
ce. Nature of Real Property after Dissolution [§ 809] p 1136 
7. Notice or Certificate of Dissolution [§§ 810-822] p 1136 
. In General [§ 810] p 1136 
. Dormant Partners [§ 811] p 1137 
. Persons Entitled to Notice [§ 812] p 1137 
Sufficiency of Notice [§§ 813-816]. p 1138 
-(1) In General [§ 813] p 1138 
(2) Actual Knowledge or Knowledge of Facts Charging with Notice [§ 814] p 1140 
(3) What Constitutes Actual Notice [§ 815] p 1140 
(4) What Constitutes Constructive or General Notice [§ 816] p 1141 
. Transactions without Notice [§ 817] p 1142 
. Operation and Effect of Notice [§ 818] p 1144 
Evidence as to Notice [§§ 819-821] p 1145 
(1) Presumptions and Burden of Proof [§ 819] p 1146 
(2) Admissibility [§ 820] p 1145 
(3) Weight and Sufficiency [§ 821] p 1145 
h. Functions of Court and Jury [§ 822] p 1146 
8. Holding Out as Partner after Dissolution [§ 823] p 1147 
9. Actions [§§ 824-833] p 1147 
a. Between Former Pariners [§ 824] p 1147 
b. Against Former Partners [§§ 825-832] p 1148 
(1) In General [§ 825] p 1148 
(2) Attachment and Garnishment [§ 826] p 1149 
(3) Parties [§ 827] p 1149 
(4) Process and Appearance |§ 828] p 1149 
(5) Pleading, and Issues, Proof, and Variance [§ 829] p 1150 
(6) Hvidence [§ 830] p 1150 
(7) Trial [§ 831] p 1151 
(8) Judgment [§ 832] p 1152 
e. Against Third Persons [§ 833] p 1152 
H. Settlement and Distribution between Partners and Their Representatives [§§ 834-899] p 1154 
1. Necessity of Settlement [§ 834] p 1154 
2. Prerequisites of Right to an Accounting [§§ 835-836] p 1154 
a. Haistence of Partnership Relation [§ 835] p 1154 
b. Necessity of Dissolution [§ 836} p 1155 
Grounds and Necessity of Accounting [§ 837] p 1155 
. Loss and Suspension of Right [§ 838] p 1156 
. Right to Partial Accounting [§ 839] p 1157 
. Persons Entitled to an Accounting [§§ 840-845] p 1157 
a. In General [§ 840] p 1157 
b. Representatives of Deceased Partner and Surviving Partners [§ 841] p 1158 
ce. Purchasers and Assignees of Partner’s Interest [§ 842] p 1159 
d. Creditors [§ 843] p 1160 
. Persons Liable To Account [§ 844] p 1160 
. Basis of Accounting [§ 845] p 1161 
. Property and Transactions To Be Included [§§ 846-853] p 1161 
. In General [§ 846] p 1161 
. Premiums for Admission into the Partnership [§ 847] p 1163 
. Advances [§ 848] p 1163 
Overdrafts [§ 849] p 1164 
. Good Will of Firm [§ 850] p 1164 : 
. Claims between Partners and Firm and between Copartners [§ 851] p 1164 
. Transactions Subsequent to Dissolution [§ 852] p 1165 
. Matters Connected with Previous Partnerships [§ 853] p 1166 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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10. Determination and Disposition of Shares of Partners [§§ 854-876] p 1166 
a. In General [§ 854] p 1167 
b. Valuation of Assets [§§ 855-857] p 1167 
(1) In General [§ 855] p 1167 
(2) Agreed Valuation [§ 856] p 1168 
(3) Time of Valuation [§ 857] p 1168 
. Division in Kind [§ 858] p 1168 
. Discharge of Firm Obligations [§ 859] p 1169 
. Apportionment of Losses [§ 860] p 1170 
. Repayment of Capital [§ 861] p 1172 
. Division of Personal Assets [§ 862] p 1174 
. Division of Firm Realty [§ 863] p 1175 
. Profits [§§ 864-865] p 1175 
(1) Ascertainment and Determination [§ 864] p 1175 
(2) Division [§ 865] p 1176 
3. Winding Up Firm Business [§\§ 866-867] p 1176 
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(1) Compensation for Services [§ 866] p 1176 * 
(2) Allowance for Expenses in Winding Up [§ 867] p 1178 x 
k. Good Will [§§ 868-872] p 1178 ne 


(1) Disposition [§ 868] p 1178 
(2) Valuation [§ 869] p 1179 
(3) Division [§ 870] p 1179 
(4) Appropriation by One Partner ik Sal] yoy 1B, 
(5) Loss of Right [§ 872] p 1180 
1. Partnership Name [§ 873] p 1180 
m Firm Books [§ 874] p1182 «* «s' 
n. Mail [§ 875] p 1182 
0. Interest on Balance Due Partner after Dissolution [§ 876] p 1182 
11. Lien of a Partner [§ 877] p 1183 
12. Private Accounting and Settlement [§§ 878-894] p 1184 
a. In General [§ 878] p 1184 é' 
b. Requisites and Validity [§§ 879-886] p 1185 
(1) In General [§ 879] p 1185 
(2) Inequality in Agreement [§ 880] p 1185 
(3) Fraud or Misrepresentation [§§ 881-882] p 1185 
(a) In General [§ 881] p 1185 7 
(b) Remedies [§ 882] p 1187 
(4) Duress [§ 883] p 1188 
(5) Mistake [§ 884] p 1188 
(6) Pleading Grounds of Objection [§ 885] p 1189 
(7) Evidence of Grounds of Objection [§ 886] p 1189 
ce. Operation and Effect [§§ 887-891] p 1190 
(1) In General [§ 887] p 1190 
(2) Scope of Settlement [§ 888] p 1191 
(3) Construction [§ 889] p 1192 
(4) Persons Concluded [§ 890] p 1194 
(5) Effect on Right to Judicial Accounting [§ 891] uh 1194 
d. Enforcement [§ 892] p 1195 
e. Sa or Setting Aside of Partnership Settlement Agreement [§§ 893-894] p 
195 
(1) In General [§ 893] p 1195 
(2) Laches and Estoppel [§ 894] p 1196 
13. Arbitration and Award [§§ 895-899] p 1196 
2, Submission and Agreements Therefor [§§ 895-896] p 1196 
(1) In General [§ 895] p 1196 
(2) Construction of Arbitration Agreements [§ 896] p 1197 
b. Proceedings by, and before, Arbitrators [§ 897] p 1197 
ce. The Award [§§ 898-899] p 1197 
(1) Im General [§ 898] p 1197 
(2) Operation and Effect [§ 899] p 1198 
I. Actions for Dissolution and Accounting [§§ 900-1007] p 1198 
1. Nature and Scope of Remedy [§ 900] p 1198 
2. Lffect of Bringing Action [§ 901] p 1199 
3. Joinder of Causes of Action [§ 902] p 1199 
4. Conditions Precedent [§§ 903-906] p 1200 
a. In General [§ 903] p 1200 
b. Demand and Refusal [§ 904] p 1201 
ce. Accounting by Plaintiff [§ 905] p 1201 
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d. Restoration of Consideration Received [§ 906] p 1201 


. Defenses [§ 907] p 1201 
. Set-Off and Counterclaim [§ 908] p 1203 
. Form of Remedy [§§ 909-911] p 1203 


a. Bill in Equity [§ 909] p 1203 
b. Action of Account [§ 910] p 1203 
ce. Action of Assumpsit [§ 911] p 1204 


. Jurisdiction [§§ 912-913] p 1204 


a. In General [§ 912] p 1204 
b. Affording Complete Relief [§ 913] p 1205 


. Venue {§ 914] p 1206 
. Time To Sue [§§ 915-918] p 1206 


a. In General [§ 915] p 1206 
b. Statute of Limitations [§§ 916-917] p 1207 
(1) Application [§ 916] p 1207 
(2) Time from Which Statutory Period Runs [§ 917] p 1207 
c. Laches [§ 918] p 1209 
Parties [§§ 919-925] p 1211 
a. Partners [§ 919] p 1211 
b. Persons Other than Partners [§§ 920-925] p 1212 
(1) In General [§ 920] p 1212 
(2) Transferees of Partner [§ 921] p 1213 
(3) Personal Representatives of Deceased Partner [§ ir, p 1214 
(4) Heirs or Legatees [§ 923] p 1214 
(5) Creditors [§ 924] p 1214 
(6) Fraudulent Grantee or Confederate [§ 925] p 1215 
Process and Appearance [§ 926] p 1215 
Provisional Remedies [§§ 927-939] p 1215 
a. Attachment [§ 927] p 1215 
b. Injunction [§ 928] p 1215 
c. Receivership [§§ 929-939] p 1217 
(1) Power of Court [§ 929] p 1217 
(2) When Receivership Denied [§ 930] p 1218 
(3) When Receiver Appointed [§ 931] p 1220 
(4) Proceedings for Appointment [§ 932] p 1222 
(5) Who May Be Appointed [§ 933] p 1223 
(6) Effect of Appointment [§§ 934-936] p 1223 
(a) In General [§ 934] p 1223 
(b) Receiver’s Right of Possession {§ 935] p 1224 
(c) Authority of Receiver [§ 936] p 1225 
(7) Actions by or against Receiver [§ 937] p 1226 
(8) Accounting and Settlement by Receiver [§ 938] p 1226 
(9) Compensation of Receiver [§ 939] p 1227 
Pleading [§§ 940-946] p. 1227 
a. Bill, Petition, or Complaint [§ 940] p 1227 
. Bill of Particulars [§ 941] p 1231 
Answer or Plea [§ 942] p 1231 
Cross Bill or Complaint; Counterclaim [§ 943] p 1232 
. Reply [§ 944] p 1232 
. Amendments [§ 945] p 1233 
Supplemental Pleadings [§ 946] p 1234 
Issues, Proof, and Variance [§ 947] p 1234 
Ewidence [§§ 948-951] p 1235 
a. Burden of Proof [§ 948] p 1235 
b. Presumptions [§ 949] p 1236 
ce. Admissibility [§ 950] p 1236 
d. Weight and Sufficiency [§ 951] p 1237 
Trial or Hearing [§ 952] p 1239 
Verdict [§ 953] p 1240 
Findings of Cowrt [§ 954] p 1240 
Interlocutory Judgment, Decree, or Order [§ 955] p 1241 
Reference To Take and State Account [§ 956] p 1242 
Proceedings on Accounting [§§ 957-964] p 1243, 
a. In General [§ 957] p 1243 
b. Scope of Accounting [§ 958] p 1244 
c. Evidence on Accounting [§§ 959-962] p 1244 
(1) Burden of Proof [§ 959] p 1244 
(2) Presumptions [§ 960] p 1245 
(3) Admissibility [§ 961] p 1246 
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(4) Weight and Sufficiency [§ 962] p 1246 


d. Partnership Books and Accounts [§§ 963-964] p 1248 


(1) Right To Inspect [§ 963] p 1248 
(2) Admissibility and Effect as Evidence [§ 964] p 1248 


23. Mode of Stating Account [§ 965] p 1249 
24. Accounting of Firm Transactions [§ 966] p 1249 
25. Charges and Credits [§§ 967-987] p 1250 
a. As between Partnership and Individual Partners [§§ 967-986] p 1250 


b. 


(1) In General [§ 967] p 1250 

(2) Advances to Firm [§ 968] p 1251 

(3) Advances to Widow and Family of Deceased Partner [§ 969] p 1251 
(4) Audits [§ 970] p 1251 

(5) Contributions to Partnership Funds or Property [§ 971] p 1251 
(6) Counsel Fees and Expenses of Litigation [§ 972] p 1252 - 

(7) Debts of Firm to Partner [§ 973] p 1252 

(8) Debts of Partner to Firm [§ 974] p 1252 

(9) Depreciation [§ 975} p 1252 


(10) Entertainment of Customers |§ 976] p 1252 > 
(11) Expenditures or Payments for Firm [§ 977] p 1253. co 
(12) Interest [§ 978] p 1255 v 


(13) Living Expenses of Partner [§ 979] p 1255 
(14) Losses [§ 980] p 1255 
(15), Partner Conducting Business as Individual [§ 981] p 1256 
(16) Partnership Funds or Property Received by Partner [§ 982] p 1256 
(17) Services to Partnership [§ 983] p 1256 
(18) Taxes [§ 984] p 1257 
(19) Voluntary Payments ‘t6 Partner by Third Person [§ 985] p 1257 
(20) Effect of Agreements between Partners [§ 986] p 1257 
As between Partners Individually {§ 987] p 1257 


26. Conversion of Assets into Cash [§ 988] p 1258 
27. Presentation and Payment of Claims [§ 989] p 1260 
28. Report or Findings on Accounting [§§ 990-991] p 1261 


a. 


In General [§ 990] p 1261 


b. Objections or Haceptions and Recommittal [§ 991] p 1262 
29. Distribution among Partners [§ 992] p 1263 
30. Dismissal [§ 993] p 1263 ‘ 
31. Compromise and Settlement of Action [§ 994] p 1264 
32. Final Judgment or Decree [§§ 995-1005] p 1264 


a. 
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In General [§ 995] p 1264 


b. Provisions as to Dissolution [§ 996] p 1264 
c. 
d. Money Judgment between Partners [§§ 998-999] p 1265 


Provisions as to Settlement of Partnership Affairs Generally [§ 997] p 1265 


(1) Im General [§ 998] p 1265 
(2) Joint or Several Judgment [§ 999] p 1267 


. Relief Other than Dissolution and Accounting [§ 1000] p 1267 
. Decision as to Matters Affecting Third Persons [§ 1001] p 1268 


Conformity to Pleadings, Issues, and Proof [§ 1002] p 1268 
Conformity to Findings [§ 1003] p 1269 


. Conformity to Interlocutory Judgment or Decree [§ 1004] p 1269 


Effect and Conclusiveness [§ 1005] p 1269 


33. Appeal and Review [§ 1006] p 1270 
34. Costs and Hapenses [§ 1007] p 1271 
X. LIMITED PARTNERSHIP [§§ 1008-1094] p 1273 

A. Definition [§ 1008] p 1273 

B. Nature, Characteristics, and Distinctions [§§ 1009-1013] p 1273 
1. In General [§ 1009] p 1273 
2. Distinguished from Ordinary Partnership [§ 1010] p 1273 
3. Distinguished from Loan [§ 1011] p 1274 
4, Status as Legal Entity or Corporation [§ 1012] p 1274 

] 


5. Special Forms of Limited Partnership [§ 1013 
C. Origin and History [§§ 1014-1015] p oat 


p 1274 


1. Im General [§ 1014} p 127% . 
2. The Uniform Limited Partnership Act [§ 1015] p 1278 s 


Bone 


Purpose of the Statutes [§ 1016] p 1278 

. Construction of the Statutes [§ 1017] p 1278 
What Law Governs [§ 1018] p 1280 

Who May Become Partners {§ 1019] p 1281 
. Formation [§§ 1020-1032] p 1281 


1. In General [§ 1020] p 1281 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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. Necessary Members [§ 1021] p 1282 
. The Certificate [§ 1022] p 1282 
. The Contribution by the Special Partner [§§ 1023-1027] p 1283 
“a. In General [§ 1023] p 1283 
b. Medium of Contribution [§ 1024] p 1283 
ce. Time for Contribution [§ 1025] p 1285 
d. Source of Contribution [§ 1026] p 1285 
e. Disposition of Contribution [§ 1027] p 1285 
. The Affidavit as to Contribution [§ 1028} p 1286 
. Acknowledgment of the Certificate [§ 1029] p 1287 
. Filing and Recording of the Certificate and the Affidavit [§ 1030] p 1287 
. Publication of the Certificate [§ 1031] p 1288 
. Lffect of Failure To Comply with Statutes [§ 1032] p 1288 
I. Amendment of the Certificate [§ 1033] p 1289 
J. The Firm Name and Sign [§§ 1034-1035] p 1289 
1. Name [§ 1034] p 1289 
2. Sign [§ 1035] p 1290 
K. What Business May Be Carried On [§§ 1036-1037] p 1291 
1. Im General [§ 1036] p 1291 
2. Alteration in Business [§ 1037] p 1291 
L. Where Business May Be Carried On [§ 1038] p 1291 
M. Duration [§§ 1039-1045] p 1292 
1. The Original Term [§ 1039] p 1292 
2. Continuance or Renewal [§§ 1040-1044] p 1292 
a. In General [§ 1040] p 1292 
b. Time For [§ 1041] p 1292 
ce. Formation of New Firm Distinguished [§ 1042] p 1293 
d. Necessity for New Contribution by the Special Partner [§ 1043] p 1293 
e. Effect of [§ 1044] p 1294 
3. Effect of Failure To Renew or Continue Old Firm or Reorgamze New Firm [§ 1045] p 1294 
N. Relation of the Partners Inter Se [§§ 1046-1658] p 1294 
1. The General Partner [§ 1046] p 1294 
2. The Special Partners [§§ 1047-1053] p 1295 
a. Rights in General [§ 1047] p 1295 
b. Powers in Management of the Business [§ 1048] p 1295 
. Nature of Interest in Firm [§ 1049] p 1295 
Compensation [§ 1050] p 1295 
. Loans and Other Business Transactions with Firm [§ 1051] p 1296 
. Withdrawal or Reduction of the Contribution [§ 1052] p 1296 
. Liability to Firm [§ 1053] p 1296 
3. Relation of Special Partners Inter Se [§ 1054] p 1296 
4. One Person as Both General and Special Partner [§ 1055] p 1296 
5. Alteration in Members [§§ 1056-1058] p 1296 
a. In General [§ 1056] p 1296 
b. Assignment of Special Partners Interest [§ 1057] p 1297 
c. Effect of Death of Special Partner [§ 1058] p 1297 
O. The Firm Property [§ 1059] p 1297 
P. Relation of Partners to Third Persons [§§ 1060-1079.] p 1297 
1. The General Partner [§§ 1060-1061] p 1297 
a. In General [§ 1060] p 1297 
b. Liability to Third Persons [§ 1061] p 1298 
2. The Special Partner [§§ 1062-1072] p 1298 
a. In General [§ 1062] p 1298 
b. Liability to Third Persons [§§ 1063-1072] p 1299 
(1) Im General [§ 1063] p 1299 
(2) Effect of Failure To Observe Statutory Provisions [§ 1064] p 1299 
(3) Effect of False Statements in the Certificate or in the Affidavit as to the Con- 
tribution [§ 1065] p 1301 
(4) Effect of Taking Part in Management of Business [§ 1066] p 1302 
(5) Effect of Alteration in Capital, Members, Business [§ 1067] p 1304 
(6) Effect of Withdrawal or Reduction of Special Partner’s Contribution [§ 1068] 
p 1304 
(7) Who Are Subject to Statutory Provisions for General Liability [§ 1069] p 1304 
(8) Necessity of Intention or Knowledge of Special Partner as to Failure To Com- 
ply with Statute [§ 1070] p 1305 
(9) Effect of Absence of Express Statutory Imposition of General Liability upon 
Special Partner [§ 1071] p 1306 
(10) Liability for Torts [§ 1072] p 1307 
3. Status of Person Erroneously Believing Himself To Be a Special Partner [§ 1073] p 1307 
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4. Hstoppel [§ 1074] p 1307 
5. Application of Assets to Liabilities [§§ 1075-1079] p 1308 
a. When Firm Is Insolvent [§§ 1075-1078] p 1308 
(1) In General [§ 1075] p 1308 
(2) Effect of Preferential Transfers [§§ 1076-1077] p 1308 
(a) In General [§ 1076] p 1308 
(b) Effect of wpon Special Partner’s Liability [§ 1077] p 1310 
(3) Right of Special Partner To Share in Firm Assets [§ 1078] p 1310 
b. Rights of Creditors of Individual Partners [§ 1079] p 1311 
Q. Actions [§§ 1080-1089] p 1312 
1. At Law [§§ 1080-1087] p 1312 
a. Between the Partners [§ 1080] p 1312 
b. Between Partners and Third Persons [§§ pe p 1312 | 
(1) Im General [§ 1081] p.1312 
(2) Pleading [§ 1082] p 1313 
(3) Set-Off or Counterclaim [¢ 1083] p 1313 


(4) Issues, Proof, and Variance [§ 1084] p 1314 

(5) Evidence [§ 1085] p 1314 ~ < i 
(6) Trial and Judgment [§ 1086] p 1315 + 
(7) Appeal and Error [§ 1087] p 1316 ; 7 


2. In Equity [§§ 1088-1089] p 1316 
a. In General [§ 1088] p 1816 
b. Injunction and Receiver [§ 1089] p 1316 

R. Dissolution, Settlement, and Accounting [S§ 1090-1094] p 1316 

1. Causes and Manner of Dissolution [§ 1090] p 1316 

2. Rights, Powers, and Liabilities of Partners if 1091] p 1317 

3. Distribution and Settlement [§ 1092'] p'1318 

4, Actions for Dissolution, Accounting, and Settlement [§§ 1093-1094] p 1318 
a. Between the Partners [§ 1093] p 1318 
b. Between Partners and Third Persons [§ 1094] p 1319 


CROSS REFERENCES 


Admiralty jurisdiction of contract of partnership see Infants as partners see Infants §§ 193, 193%. 


Admiralty § 82. Insolvency of partnership or partners generally see In- 
Association generally see Associations 5 C. J. p 1330. solvency §§ 2, 60, 96, 173, 199, 258. 
Bankruptcy of firm or partner see Bankruptcy §§ 26, Joint adventure see Joint Adventures 33 C. J. p 839. 
42, a 56, 60, 69, 72, 76, 105, 109, 178, 222, 223, 451, Joint stock company see Joint Stock Companies 33 C. J. 
557-559, 624, 649, 723. p. 87%. i 
Banks at banking—liability: Joint tenancy see Joint Tenancy 33 C. J. p 900. 
As partners for doing banking business without au- Life insurance, insurable interest in copartners see Life 


thority see Banks and Banking § 7. Insurance §§ 66, 68. 
oe prockholdets as partners see Banks and Banking Marzied women as partners see Husband and Wife §§ 


Beneficial associations see Beneficial Associations 7 C. Mechanic’s lien against, or in favor of, partnership see 


J. p 1048. Mechanics’ hiens §§ 105, 408, 544. 
Connecting carriers as partners see Carriers § 904. si 3 : 
Corporations: ae partnerships see Mines and Minerals §§ 796 


Generally see Corporations 14 C. J. p 1. Partnershi 
. od p: 
ees of partnership see Corporations §§ 366 As guardian aus Guardian and Ward § 50. 


Individual or partnership rights and liabilities in case Relves attorneys see Attorney oe Client §§ 117- 


Sa incorporation see Corporations §§ 208— Books as docnmentary evidence menetalit see Evi- 
Liability of: dence § 1084 ; \ . 
Promoters as partners see Corporations § 316. Part owners of shipping see Shipping [36 Cyc 29-38]. 
Stockholders for corporate debts as partnership lia- Patents, dissolution of partnership extinguishing license 
bility see Corporations § 1511. Oe Ee ea a we eed : Sane 
t hip between corporations see Corporations pplication to partnership transac- 
Par pore p Ww p rp 8 tions see Frauds, Statute of §§ 59, 69, 127, 204-210, 
Dower interest in partnership property see Dower §§ 244, 381. 
53, 99. Taxation of partnership property see Taxation [37 Cyc 
Exchange as partnership see Exchanges § 2. 799, 958, 1006]. 
Fire insurance on partnership property or interests see Tenants in common generally see Tenancy in Common 
Fire Insurance §§ 20, 83, 211, 218, 291-298, 336, 390, [88 Cye 1]. 
490. Usury eee transactions see Usury [39 Cyc 


Homestead right in partnership property see Home- | 944, 
steads §§ 171-180. 


I. DEFINITIONS, NATURE, TESTS, AND DISTINCTIONS 
[By Jerome R. Finke] 
[§ 1] A. Partnership—l. In General. While it | lows: “A contract of two or more competent per- 
is difficult, and it has been said to be impossible,? | sons, to place their money, effects, labor and skill, 
to formulate an exact and precise definition of a | or some or all of them, in lawful commerce or basi. 


partnership, none seems more accurate and com- | ness, and to divide the profit and béar the loss, in 
prehensive than that of Chancellor Kent, as fol- certain proportions.”* In general the courts have 


1. Morgan v. Farrel, 58 Conn. 413, 33, 76 SEH 1011; Malvern Nat. Bank ,D. 458); In, re Ward, 29 F. Gas. 
20 A 614, 18 AmSR 282; Floyd v.|v. Halliday, 195 Iowa 734, 192 NW | No. 17,144, 2 Flipp. 463: Goldsmith 


Kicklighter, 139 Ga. 133, 76 SE 1011; | 843. v. Hichold, 94 Ala. 116, 119, 10 S 80, 
H. H. Worden Co. v. Beals, 120 Or. 3. 3 Kent Comm. p 23 [appr Stev- | 33 AmSR 97; Omaha, "ete., Smelting, 
66,250. P 375. ' ens v. McKibbin, 68 Fed. 406, 411, 15 | ete., Co. v. Rucker, 6 Colo. A. 334, 40 
2. Floyd v. Kicklighter, 139 Ga.!CCA 498 (crit Pooley v. Driver, 5 Ch.!P 853, 854; Danforth v. Hertel, 19 
——_—=—¢ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ial 


Om MON hol 5,” 25; 


§ 1] 

Del. 57, 60, 49 A ‘168; Fleming v. 
Fleming, (lowa) 174 NW 946, 952; 
Richardson vy. Carlton, 109 Iowa 515, 
521, 80 NW 532; Winter v. Pipher, 
96 Towa 17, 21, 64 NW 663; Mun- 
son v. Sears, 12 Iowa 172, 177, Bearce 
v. Washburn, 438 Me. 564, 565; Keis- 
wetter v. Rubenstein, 235 Mich. 36, 
209 NW 154, 156, 48 ALR 1049; Vail 
v. Winterstein, 94 Mich. 230, 233, 53 
NW 932, 34 AmSR 334, 18 LRA 515; 
Artman vy. Ferguson, 73 Mich. 146, 
149, 40 NW 907, 16 AmSR 572, 2 LRA 
343; Dixon v. Dixon, (Mo.) 181 SW 
84, 86; Chapin v. Cherry, 243 Mo. 375, 
147 SW 1084, 1092 (quot Cyc); Stun- 
don v. Dahlenberg, 184 Mo. A. 881, 
171 SW 387, 38; Hirbour v. Reeding, 
Lushton State Bank 


v. O. S. Kelley Co., 47 Nebr. 678, 682, 


66 NW 619; Waggoner v. Creighton 
First Nat. Bank, 43 Nebr. 84, 94, 61 
NW 112; Strader v. White, 2 Nebr. 
348, 362; Pattison v. Blanchard, 5. Ns 
Ye LS6. U89) (ate 6 Barbs 53s Gore 
ham, wv, Cotton, 174, IN: C.%27, 94 SH 
450, 451; Farmers’ Ins. Co. v. Ross, 


29 Oh. St. 429, 431; Wheeler v. Lack, 
37 Or. 2388, 244, 61 P 849; Kelley v. 
Bourne, 15 Or. 476, 481, 16 P 40; 
Cogswell y. Wilson, 11 Or. 371, 374, 
4 P 1130; Dallett v.. Ogden, 20 Pa. 
Dist. 846; Pritchett v. Plater, 144 
Tenn. 406, 232 SW 961; Nicholson v. 
Kailbury, 83: Wash. 196, 145. PRP 189, 
191]. To same effect Howze v. Pat- 
terson, 53 Ala. 205, 25 AmR. 607; 
Bucknam v. Barnum, 15 Conn. 67; 
Beecham v. Dodd, 3 Del. 485; Louis- 
ville Planing Mill Co. v. Weir Sheet 
Iron Works, 199 Ky. 361, 251 SW 176; 
Macomber v. Parker, 13 Pick. (Mass.) 
175; Hanthorn v. Quinn, 42 Or. 1, 69 
Ree lice Williscev.. Crawtord, 38, Or, 
522, 63 P 985, 64 P 866, 53 LRA 904; 
Flower v. Barnekoff, 20 Or. 132, 25 P 
370, 11 LRA 149; McClung v. Hughes, 
5 Rand. (26 Va.) 453. 

{a] Sir Frederick Pollack says of 
this definition: ‘I still think it was 
substantially accurate, and might 
well have been accepted by Parlia- 
ment with more or less verbal con- 


densation and amendment.” Pollack 
Dig. Partn. (5th ed) p 3. 
[b] Story’s definition.—‘“‘A volun- 


tary contract between two or more 
competent persons to place their 
money, effects, labor, and skill, or 
some or all of them, in lawful com- 
merce or business, with the under- 
standing that there shall be a com- 
munion of the profits thereof between 
them.” Story Partn. § 2 [appr Berth- 
old v. Goldsmith, 24 How. (U. S.) 


SAGs, HA a6 Ls. ed. 762; Bigelow v. 
Elliot, 3 F. Cas. No. 1,399, itgGuhbir 
Zenviocs Allen sve avis; sia Ark 28; 
31; Huguley v. Morris, 65 Ga. 666, 
671; Bishop v. Everett, 6 Hawaii 
157, 158; Waihee Plantation v. Kala- 
pu, 3 Hawaii 760, 761; Delamour v. 
Roger, 7 La.Ann. 162+ <Parchen. v. 


Anderson, 5 Mont. 438, 448, 5 P 588, 
51 AmR 65; Strader v. White, 2 Nebr. 
348, 362; Wild v. Davenport, 48 N. 
Dele Oe Lode eA LO bs tb) Adina abe: 
Potter v. Morris, etc., Dredging Co., 
59 N. J. Eq. 422, 425, 46 A 537; Kelley 
v. Bourne, 15 Or. 476, 481, 16 P 40; 
un re Gibbs, 157-Pa.. 59,70, 27 A. 383, 


22 LRA 276; Eshbach v. Slonaker, 
Pa. DIS. noo ne carten, Va. McClure, 
98 Tenn. 109, 114, 38 SW 585, 60 Am 
SR 842, 36 LRA 282; Mallory v. 


Hanaur Oil-Works, 86 Tenn. 598, 601, 


8 SW 396; Woods v. Ward, 48 W. 
Va. 652, 664, 37 SE 520; Setzer v. 
Beale, 19 W. Va. 274, 287; McMahon 


v. McClernan, 10 W. Va. 419, 460]. 
To same effect Ward v. Thompson, 
22 How. (U. S.) 330, 16 L. ed. 24 
Myers v. Olds, 121 Or. 249, 252 P 342: 
Eilers Music House v. Reine, 65 Or. 
598, 133 P 788; Duffield v. Reed, 84 
W. Va. 284, 99 SB 481; Williamson 
v. Nigh, 58 'W. Va. 629, 53 SE 124, 
[ec] Parsons’ definition.— ‘A com- 
bination by two or more persons of 
capital, or labor or skill, for the pur- 
pose of business for their common 
benefit.” Parsons Partn. p 6 [quot 
Teed v. Parsons, 202 Ill. 455, 460, 66 


£47 Cc. J.—41] 
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NE 1044; Morse v. Pacific R. Co., 
191 Ill. 356, 365, 61 NE 104; Evans 
v. Warner, 20 APP. Div. 280, 2385, 47 
NYS 16; Nix vi Green, 95° Okl... 247, 
ALO PSS Oe moor Johnson v. J. J. 
Douglass Co., 8 Okl. 594, 58 P 743, 
745; Eshbach v. Slonaker, 1 Pa. Dist. 
32, 33]. To same effect Herren v. 
Harris, 201° Ala. 577, 78 S 921. 

[dad] Bates’ definition.—‘‘The con- 
tract relation subsisting between per- 
sons who have combined their prop- 
erty, labor or skill in an enterprise 
or business, as principals, for the 
purpose of joint profit.” Bates Partn. 
§ 1 [quot Van Housen y. Copeland, 


180 Ill. 74, 82, 54 NE 169; Norton v. 
Brink, 75 Nebr. 566, 106 NW 668, 110 
INI) 6695 F670, ee Ana Si) “822007: 


LRANS 945; Barricklow v. Bowland, 
15 OhS&CP 743, 3 OhNPNS 78, 79; 
McKallip v. Geese, 30 Okl. 33, 118 P 
586, 587; Dilley v. Abright, 19 Tex. 
Civ. A. 487, 48 SW 548, 549; Langley 
v. Sanborn, 135 Wis. 178, 114 NW 787, 
788; Spaulding v. Stubbings, 86 Wis. 
255, 262, 56 NW 469, 39 AmSR 888]. 

[e] Statutory definitions.—-(1) 
“The association of two or more per- 
sons, for the purpose of carrying on 
business together, and dividing its 
profits between them.” Cal. Civ. Code 


§ 2395; Mont. Civ. Code § 3180; IN. 
D. Civ. Code § 4370; Okl. Comp. St. 
(1921) § 8103; S. D. Civ. Code § 4027. 
See Welch v. Alcott, 135. Cal. 731, 


198 P 626, 639; Westcott v. Gilman, 
170 Cal. 562, 150 P 777, AnnCas1916H 
437; Krasky v. Wollpert, 134 Cal. 
309,060 2 309% » Prince, v. iamib, 128 
Cal. 120, 60 P 689; Ewing v. Hay- 
ward, 50 CalyA. \708,; 195 cP 97/05 “O73. 
Streeter & Riddell, Inc. v. Bacon, 49 
Caley A320) 198. 285" eves wv. 
Nims, 43 Cal. A. 1, 184 P 695, 698; 
Martin v. Sharp, ete., Contracting Co., 
34 (Cal An 5840168. EP slices ot os 
Tigue v. Arctic Ice Cream Supply Co., 
20 Cal. A. 708, 130 P 165; Doudell v. 
Shoo, 20 Cal. A. 424, 129 P 478, 482; 
Gardiner v. Eclipse Grocery Co., 72 
Mont. 540, 234 P 490, 492; Croft v. 
Bain, 49 Mont. 484, 143 P 960; Weiss 
v. Hamilton, 40 Mont. 99, 105 P 74; 
Beasley v. Berry, 33 Mont. 477, 84 P 
791, 792; Napoleon Farmers’ El. Co, 
v. Dunahey, 47 N. D. 538, 182 NW 
926; Weber v. Bader, 42 N. D. 142, 
172 NW 72; Geo. W. Brown, etc., 
State Bank v. Polen, 132 Okl. 121, 270 
P 9; Anderson y. Whitener, 127 Okl. 
284, 261 P 156, 160; Farmers’ Co-op. 
El. Co. v. Farmers’ Union Co-op. 
Exch., 127 Okl..275, 260 P 755; Mor- 
ris v. Savage, 126 Okl. 221, 259 'p 239; 
Bernert v. Bernert, 123 Okl. 78, 254 
P 724; Wammack v. Jones, 103 Ok1. 
als 229 PLO) Hoster ov, Wilkinson, 
96 Okl. 110, 220 P 325; King v. Gant, 
TGC) lt 105, USC) AE 960; Johnson Mia 
wings Douglass (Oo enmm:} Okl. 594, 58 P 
U4ote Gilesby- v1 Day. 9. Sy: 585 70 
NW 881. (2) “A joint interest in 
the partnership property, or a joint 
interest in. the profits and losses of 
the business, constitutes a partner- 
ship as to third persons. A common 


interest in profits alone does not.” 
Ga. Civ. Code (1914) § 3158. See 
Smith vy. Hancock, 163 Ga, 222, 136 


SE 52; Wester v. HWverett, 149 Ga. 
754, 102 SH 159, (3) “A synallaga- 
matic and commutative contract made 
between two or more persons for the 
mutual participation in the profits 
which may accrue from property, 
credit, skill, or industry, furnished in 
determined proportions by the par- 
ties.’ La. Civ. Code art. 2801 See 
Chaffraix v. Price, 29 La. Ann. 176, 
180. (4) ‘An association of two 
or more persons to carry on as co- 
chaser a business for profit.” Mass. 

(1922) c¢ 486; Mich. Pub. Acts 
rests) No. 72. See Mitchell v. Grue- 


ner, 251 Mass. 118, 146 NE 252; 
Runo v. Rothschild, 219 Mich. 560, 
189 NW 183. (5) CaN partnership, as 


between the members thereof, is the 
association, not incorporated, of two 
or more persons who have agreed to 
combine their labor, property and 
skill, or some of them, for the pur- 
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pose of engaging in any lawful trade 
or business, and sharing the profits 
and losses, as such, between them.’ 

2 (N. Yeu [1897] c¢ 420; 
e 37). See Branagan v. 
Buckman, | 67 Misc. 242, 122 NYS 610 
[aff 145 App. Div. 950 mem, 130 NYS 
1106 mem). (6) “A “contract by 
which two or more persons bind 
themselves to contribute money, 
property, or industry to a common 
fund, with the intention of dividing 
the profits among themselves.” Pas- 
tor v. Gaspar, 2 Philippine 592; Fer- 
nandez v. De la Rosa, 1 Philippine 
671, 675 (construing Philippine Civ. 
Code art 1665). To same effect U. S. 
v. Clarin, 17 Philippine 84. (7) “A 
contract by which two or more per- 
sons bind themselves to contribute 
money, property or industry to a 
common fund, with the intention of 
dividing the profits among them- 
selves.’’ Porto Rico Civ.-Code § 1567. 
See Gandia v. Hermanos, 17 Porto 


Rico 780; Paniagua v. Sobrinos de 
Ezquiaga, 14 Porto Rico 776. (8) 


“The relation which subsists between 
persons carrying on a business in 
common with a view of profit.” Eng. 
Partn” Act of 1890 3 “%& 547 Vaet. ve 
39) § 1 GD): “Manson” Vv." Williams; 
153 Fed. 525, 530; 82. CCA. 475 [aft 
2t3r U. cost 453; 29 (SCerslo sb omieaameds 
869] (quoting and adopting the defi- 
nition); Fleming v. Fleming, (Iowa) 
174 NW 946, 952; Smith v. Thiesen, 
20 Man. £20, 124, 15 WestLR 709; 
Sproule v. McConnell, 19 Sask. L. 
319, [1925] 1 DomLR 982, 987, [1925] 
1 WestWkly 609 (per Martin, Sake 
See Ottawa Laboring Men’s Credit 


Bureau v. Swan, 53 Ont. L. 135; 
[1923] 4 DomLR 1157; Nicholson v. 
Gander, 87 Austr: Cy LE. RR: 643670 


[per) Bigesinsh mt 

{f] Other definitions.—(1) ‘“‘So far 
as the facts in the case present the 
question of partnership it is suffi- 
ciently accurate to say that there 
is a partnership between two or more 
persons whenever such a relation ex- 
ists between them that each is as to 
all the others, in respect to some 
business, both principal and agent. 
If such a relation exists they are 
partners; otherwise not.” Morgan 
v. Farrel, 58 Conn, 413, 421, 20 A 614, 
18 AmSR 282. To same effect. Broth- 
erton v. Gilchrist, 144 Mich. 274, 107 


NW 890, 115 AmSR 3897; Beecher 
v. Bush, 45 Mich. 188, 7 NW 785, 40 
AmR 4652-02) “A contract) Soa. spy 


which two or more persons agree to 
carry on a business for their common 
benefit, each contributing property or 
services, and having a community of 
interest in the profits. It is in ef- 
fect a contract of mutual agency, 
each partner acting as a principal in 
his own behalf and as agent for his 
copartner.’’ Karrick v. Hannaman, 
LES UO, Si i328 n334 08) SCratsiovats opie 
ed. 484 [appr Snow Hill Banking, etc., 
Co; . Vo Div J? Odom: Drug: Cos .183 Ne. 
672, 678,9 125, SH. 3945 396.0 si7 Actas, 
1101; Gorham v. Cotton, 174 N. C. 727, 
129, ~I4 ASB 450. 450 Cie eee 
voluntary association, by which, in 
all the affairs connected with the 
business, an authority is impliedly 
given to every member to dispose 


of the partnership property as if it 
were his own personal _ effects.’’ 
Holmes v. Gilman, 64 Hun 227, 232, 


19 NYS 151 [rev on other grounds 138 
N. Y. 369, 34 NE 205, 34 AmSR 463, 
20 LRA 566]. (4) “In the present 
state of the law upon this subject, it 
may perhaps be doubted whether any 
more precise general rule can be laid 
down than that those persons 
are partners, who contribute either 
property or money to carry on a 
joint business for their common bene- 
fit, and who own and share the profits 
thereof in certain proportions.” Mee- 
han v. Valentine, 145 U.- S. 6115; 623° 
12 SCt 972, 36 L. ed. 835 [quot Snow 
Hill Banking, ete,,, Co. vi Din JeLOdon: 
Drug Co., supra; Gorham v. Cotton, 
supra; Price v. Middleton, 75 S. @. 
105, 55 SE 156]. To same effect Me- 
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agreed upon the essentials as therein stated,* al- 
though at times emphasis has been placed upon par- 


Murtrie v. Guiler, 183 Mass. 451, 67 
NE 358; Ryder v. Wilcox, 103 Mass. 
24. (5) “The accepted definition of 
a partnership is ‘the voluntary asso- 
ciation of two or more persons in 
sharing the profits and bearing the 
losses of a general trade, or a specific 
adventure.’’’ O’Donohue vy. Bruce, 92 
Fed. 858, 860, 35 CCA 52 [quot Gor- 
ham v. Cotton, supra]. (6) ‘‘To con- 
stitute a partnership the parties 
must have agreed to carry on busi- 
ness and to share profits in some way 
in common.” Mellwo v. Court of 
Wards, «ll R..4 P.-C 419," 436... To 
same effect Stone v. Boone, 24 Kan. 
337; Grigsby. v. Day,.9 S. D. 585, 70 
NW 881. (7) “A joint understand- 
ing to share in the profit and loss.” 
BHastman v. Clark, 53 N. H. ‘276, 311, 
16 AmR 192 [cit Saville v. Robertson, 
4 T. R. 720, 727, 728, 100, Reprint 
1264]. To same effect Bishop v. 
Everett, 6 Hawaii 157, 158; Waihee 
Plantation v. Kalapu, 3 Hawaii 760, 
761. (8) “A partnership agreement 
is, where two or more persons join 
together their money, goods, labor 
and skill, or either, or all of them, 
for the purpose of advancing a fair 
trade and of dividing the profits and 
losses arising proportionably or oth- 
erwise, between them.’ Bouvier L. 
D. [quot Munson v. Sears, 12 Iowa 
172; Dallett v. Ogden, 20 Pa. Dist. 
846]. To same effect Beecham vy. 
Dodd, 3 Del. 485; McMahon v. Mc- 
Clernan, 10 W. Va. 419. (9) “If one 
person advances funds and another 
furnishes his personal services or 
skill in carrying on a trade, and is 
to share in the profits it amounts to 
a partnership.” Bearce vy. Washburn, 
43 Me. 564, 565. (10) “An association 
of persons united in a common ob- 
ject, business or pursuit.’”’ Osborne 
v. Holland, 1 Tex. A. Civ. Cas. §§ 1087, 
1088. (11) “An agreement entered 
into between two or more persons to 
unite their labor, skill, money and 
property, or either or all of them, 
in a lawful business for mutual ac- 
count.” WHilers Music House v. Reine, 
65 Or. 598, 603, 133 P 788; Willis v. 
Crawford; 38 Or. °522,-525, 63°P.985, 
64 P 866, 53 LRA 904 [quot Hanthorn 
VieQuinn; 42Or. 158,169) B Sl7q.o (12) 
“A contractual relation existing be- 
tween persons who have combined 
their property, labor, and skill in an 
enterprise or business as principals 
for the purpose of joint profit... . 
It exists when there is a community 
of interests in the whole property, 
business, and responsibility of the 
concern.’’ McDonald v. Campbell, 96 
Minn. 87, 88, 104 NW 760. To same 
effect Moore v. Thorpe, 133 Minn. 244, 
158 NW 235; Meagher v. Fogarty, 
129 Minn. 417, 152 NW 833; O’Brien 
Mercantile Co. v. McKinley, 114 Minn. 
521, 131 NW 319; Foley v. McKinley, 
114 Minn. 271, 131 NW 316; McAlpine 
v. Millen, 104 Minn. 289, 116 NW 583; 
Baldwin v. Eddy, 64 Minn. 425, 67 NW 
349. (13) ‘A business relation be- 
tween two or more persons arising 
out of a contract, by which they 
agree to unite their property, credit, 
services, skill or influence in some 
business, so that they have a com- 
munity of interest in such business, 
and usually divide the profits and 
losses between themselves in a fixed 
proportion.” . H. Worden Co. v. 
Beals, 120 Or. 66, 72, 250 P 375 [quot 
3 Page Contracts § 1688]. (14) “A 
partnership primarily is a contract 
between two parties to carry on a 
business and to share its profits and 
losses.’”’ Whetstone v. Purdue, 107 Or. 
86, 90, 218 P 1014. (15) “In general 
terms a partnership is a contractual 
association with certain incidents 
recognized by law for the convenient 
transaction of lawful commerce or 
business.” Malvern Nat. Bank vy. 
Halliday, 195 Iowa 734, 736, 192 NW 
843. (16) “The relation existing be- 
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tween two or more persons who have 
agreed to carry on a business to- 
gether, and to share the profits there- 
of as the joint owners of the busi- 
ness.”” Stephens v. Neely, 161 Ark. 
114, 119, 255 SW 562 [quot Clark 
v. Lewis, 172 Ark. 554, 561, 289 SW 
775]; Herman Kahn Co. v. Bowden, 
80 Ark. 23, 96 SW 127, 128, 10 Ann 
Cas 132. To same effect Meinhart v. 
Draper, 133 Mo. A. 50, 112 SW 709. 
(17) “The combination, by two or 
more persons, of capital or labor or 
skill, for their common benefit.” 
Stone v. Boone, 24 Kan. 337, 340. (18) 
“A legal entity, formed by the as- 
sociation of two or more persons for 
the purpose of carrying on business 
together, and dividing its profits be- 
tween them.’ Pennville Natural Gas, 
étc., Co. y.4Thomas; 21,Ind Ac aly ot 
INS Dlekits oie: (19) “Partnership is 
defined as ‘the relation ‘subsisting be- 
tween two or more persons who have 
contracted together to share as com- 
mon owners the profits of the busi- 
ness carried on by all or any of them 
on behalf of all of them.’ Shumaker, 
Partnership (2d Ed.) § 1.” Breinig 
v. Sparrow, 39 Ind. A. 455, 80 NE 37, 
38. (20) “An association of two or 
more persons in some enterprise or 
business in which the various part- 
ners. share in the: profits and 
losses to. some»degree.”’ Noyes v. 
Tootle, 2 Ind. T. 144, 161, 48 SW 1031 
[quot Bernert v. Bernert, 123 Okl. 
78, 254 P 724, 725]. (21) “‘Copartner- 
ship is a factitious relationship be- 
twixt two or more parties; and its 
existence depends upon the agreement 
between the parties.” State v. Grum- 
bles, 100 S. C. 2388, 242, 84 SE 783. 
(22) “A voluntary contract between 
two or more competent persons to 
place their money, property, labor, 
and skill, or some one or all of them, 
into some lawful enterprise or busi- 
ness, with an understanding that 
there shall be a community of inter- 
est in the loss.” Galveston, ete., R. 
Co. v.. Davis, 4 Tex. Civ. A. 468, 474, 
23 SW 301. (23) A contract relation 
between two or more persons for 
the purpose of carrying on business 
together and dividing the profits. 
McKeehan v. McNealey, (Mo. A.) 282 
Sw 1048. (24) “A contract creating 
a distinct person from those who 
compose it. ‘A moral being;’ ‘a civil 
person.’” Stothart v. Hardie, 110 La. 
696, 700, 84 S 740. (25) “A partner- 
ship exists when two or more per- 
sons contribute their property or 
services to be employed jointly in 
some enterprise or business, the profit 
or loss of which is to be shared 
among them in some fixed propor- 
tion.” Walker Am. L. p 227 [quot 
Farmers’ Ins. Co. v. Ross, 29 Oh. St. 
429, 431]. 

{g¢] A partnership interest is one 
created by several persons in part- 
nership for partnership purposes. 
Cal. Civ. Code (1915) § 684; Mont. 
Civ: Code (1895) § 1166, (1907) § 
4439; N. D. Rev. Codes (1899) § 3284; 
S. D. Civ. Code (1913) § 200. 

4. See cases supra note 3. 

5. See cases infra this note. 

[a] Other statements of essen- 
tials.— (1) “To constitute a partner- 
ship as to the partners themselves it 
is only necessary that each of them 
contribute either capital, labor, credit 
or skill and care or two or more of 
these, and that all the contributions 
are put together into a common stock 
or common enterprise to be used for 
the purpose of carrying on business 
for the common benefit.”” Swannell v. 
Byers,’ 123 Ill. A. 545, 549. (2) “Un- 
doubtedly, there must be an associa- 
tion of two or more persons for the 
purpose of. carrying on a trade or 
business or adventure together and 
dividing the profits.” Fechteler v. 
Palm, 133 Fed. 462, 467, 66 CCA 3386 
{cit Fleming v. Lay, 109 Fed. 952, 


[§ 1 
ticular elements,5 and some authorities impose as” 
a test the existence of a reciprocal relationship of 


955, 48 CCA 748]. (3) To constitute 
a partnership ‘there must be a‘ vol- 
untary contract of association for 
the purpose of sharing the profits and 
losses, as such, which may arise from 
the use of capital, labor-or skill in 
a common enterprise, and an’ inten- 
tion on the part of the principals to 
form a partnership for that purpose.” 
Mitchell v. Gruener, 251 Mass. 113, 
123, 146 NE 252. (4) “The requisites 
of a partnership are that the parties 
must have joined together to carry 
on a trade or adventure for their 
common benefit, each contributing 
property or “services, and having a 
community of interest in the profits.” 
Keiswetter v. Rubenstein, 235 Mich. 
36, 44, 209 NW 154, 48 ALR 1049. To 
same effect Ward v. Thompson, 22 
How. (U.:S.) 330, 334, 16 L. ed. 249. 
(5) To constitute a partnership inter 
sese there must be amintent to form 
it, generally a participation in both 
profits and losses, atid such a com- 
munity of interests as to third per- 
sons as enables each partner to make 
contracts, manage the business, and 
dispose of the whole property. Munic- 
ipal Pav. Co. v. Herring, 50 Okl.’ 470, 
150 P 1067. (6) ‘‘The ordinary ele- 
ments of a partnership are a com- 
mon stock, an intention to prosecute, 
unitedly, one or more branches of in- 
dustry, and authority, power, mutual- 
ly interchanged or specially delegat- 
ed, to manage and control the com- 
mon stock for the common benefit. 
The last named feature may be re- 
garded as the leading characteristic 
of a partnership.” Rose v. Izard, 7 
S. C. 442, 467. To same effect Hoag- 
lin v. Henderson, 119 Iowa 720, 94 
NW 247, 97 AmSR 335, 61 LRA 756. 
(7) Partnership involves common en- 
terprise, community of interest 
therein, and prosecution thereof for 
joint benefit, with right to share in 
profits. Southern Surety Co. v. Texas 
Employers’ Ins. Assoc., (Tex. Civ. A.) 
2 SW (2d) 310. (8) “To constitute 
a general partnership, nothing more 
is necessary than that the parties 
agree to carry on or conduct a spec- 
ified business, and to share in its 
profits and_ losses.” Eldridge’ v. 
Troost,-29 IN. Yo "Super. 5185 522; 93 
AbbPrNS 20. (9) Three elements are 
essential to a contract of partnership 
—the pursuit of a common end for 
the realization of profit; the estab- 
lishment of a common capital by the 
contribution by each of his credit, 
skill, or industry, ahd the participa- 
tion in profits. Bourboin v. Savard, 
40 Que. K. B. 68, 70. 

{b] Particular elements stated to 
be essential: (1) There can be no 
partnership without a contract, ex- 
press or implied. Arnold v. De Booy, 
161 Minn. 255, 201 NW 437, 39 ALR 
403. Contract see infra § 37. (2) 
There must be a community of inter- 
est in the property and in the profits. 
Day v. Stevens, 88 N. C. 83, 48 AmR 
732. Community of interest see infra 
§ 56. (3) Some joint ownership and 
joint liability are essential elements 
of copartnership. Peo. y. Hotz, (Cal. 
A.) 259 P 506. (4) “One essential 
feature, which must be always pres- 
ent to constitute a partnership, is 
that it is formed for business pur- 
poses.”". Teed ‘v. Parsons, 202 © Ili. 
455, 460, 66 NE 1044. (5) There must 
be participation in both profits and 
losses of a joint business undertak- 
ing. Taylor v. Successful Farming 
Pub. Co., 197 Iowa 618, 196 NW 77. 
(6) “To constitute partnership in 
a particular purchase, as in a single 
concern, there must either be a joint 
undertaking to pay, or an agreement 
to share in the profit and loss.” 
Cumpston v. McNair, 1 Wend. (N. Y.) 
457, 463 [quot Porter v. McClure, 15 
Wend. (N. Y.) 187, 193; Post v. Kim- 
berly, 9 Johns. (N. Y.) 470, 496]. To 
same effect Bostwick v. Champion, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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principal and agency,® while others state that. the 
sharing of losses is not a requisite factor.’ 

Uniform Partnership Act. The Uniform Partner- 
ship Act defines a partnership as “an association 
of two or more persons to carry on as ¢o-owners a 
business for profit.’ 

[§ 2] 2. Nature.® While in most definitions of a 
partnership the contractual element has _ been 
stressed, it has been pointed out in a number of 
cases that a partnership is rather a relation'® or 
status,1? arising out of a partnership contract which, 
in its essence, is a contract of agency.” 

[§ 3] 3. Tests of Existence. Although courts 
have stated various tests for determining whether 
persons are partners, such as the sharing of profits 
and losses,1* community of power of management,'# 
and the presence of a reciprocal principal and agen- 
ey relationship in the conduct of a business,+° there 
is no one exclusive test for determining whether a 
partnership exists that is uniformly recognized.1® 

[§ 4] 4. Particular Classes of Partnership—a. 
With Reference to Extent—(1) In General. Part- 
nerships when. considered with reference to the ex- 
tent of the property or business involved may be 
universal,!7? general,!® special or limited,?® or par- 


11 Wend. (N. Y.) 571. (7) An indis- 
‘pensable element’ of every partner- 
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542, 40 A 561, 41 LRA 362. 
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ticular.?° 

[§ 5] (2) Universal.2°% A universal partner- 
ship, if such be conceded to exist, is one in which 
the parties jointly agree to contribute to the com- 
mon fund of the partnership the whole of their 
property, of whatever character, future as well as 
present.24 While it has been stated that probably 
there is no such status as that of universal partner- 
ship,?2 such a relation is theoretically possible, and 
there have been instances of associations or rela- 
tions that practically coincide with “universal part- 


nership” as herein defined.?* 


[§ 6] (8) General. A “general partnership” has 
been defined as one wherein the members carry on 
all their trade and business for their joint benefit 
and profit.2* The term has also been defined as 
meaning a partnership in which the business includes 
all transactions of a particular elass.2° Such a 
partnership may exist in respect of but a single ad- 
venture or it may extend over any number of ad- 
ventures.” °® 

[§ 7] (4) Special or Limited. Special partner- 
ships are those formed for a special or particular 
branch of business, as contradistinguished from the 
general business or employment of the parties or of 


make a common stock of all the prop- 
erty they respectively possess.”’ La. 


ship is a contract between the par- 
ties for the sharing as common own- 
ers of the profits of a lawful busi- 
ness. Winkelbach Vv. Honolulu 
Amusement Co., Ltd., 20 Hawaii 498, 
501 [cit Cyc]. (8) Contributions by 
members of a copartnership, whether 
capital, consisting of money, mer- 
chandise, etc., or credit, skill, or la- 
bor, are essential elements of the 
partnership. Thurston v. Detroit As- 
phalt, etc., Co., 226 Mich. 505, 198 NW 
345. (9) “An agreement that some- 
thing shall be attempted with a view 
to gain, and that the gain shall be 
shared by the parties to the agree- 
ment, is: the grand characteristic of 
every partnership, and is the leading 
feature of nearly every definition of 
the term.” Miller v. Simpson, 107 
Va. 476, 483, 59 SE 378, 18 LRANS 
962. To same effect Coons yv. Coons, 
106 Va. 572, 56 SE 576. 

“Agency” distinguished see Agency 

12. 


6. Agency as test as: 

Between partners see infra § 60. 
To third person see infra § 88. 

7. Sharing losses as test as: 
Between partners see infra § 64. 
To third person see infra § 92. 

8. See Uniform Partnership Act § 
6; state statutes; and In re Hoyne, 
277 Fed. 668 [certiorari den 258 U. S. 
623 mem, 42 SCt 317 mem, 66 L. ed. 
796 mem]. 

[a] The word “business” in the 
English Partnership Act of 1890 re- 
lates not merely to a lifelong or a 
universal business or a long under- 
taking, but to any separate commer- 
cial venture in which people may em- 
bark. Re Abenheim, 109 L. T. Rep. 
De ea ee ed Be 

9. eoerene as legal entity see 

172. 

Proeaomaleoeh Nat. Bank v. 
Halliday, 195 Iowa 734, 192 NW 843. 

Ky.—Boreing v. Wilson, 128 Ky. 
570, 108 SW 914, 33 KyL 14. 

Me.—Haggett v. Hurley, 91 Me. 
542, 40 A 561, 41 LRA 362. 

S. D.—Rotzien v. Merchants’ L. & 
Panos 41° (Ss. Dee2hee AIO MINW 228. 

Tex.—Allison v. Campbell, (Commn. 
A.) 298 SW 523; Dilley v. Abright, 
19 Tex. Civ. A. 487, 48 SW 548. 

Contract as basis of relation gen- 
erally see infra §§ 37, 78 

11. Iowa.—Malvern Nat. Bank v. 
Halliday, 195 Iowa 734, 192 NW 843. 

Ky.—Marshall v. Bennett, 214 Ky. 
828, 283 SW 115. 

Me.—Hagegett v, Hurley, 91 Me. 


* 


Mo.—Baum v. Stephenson, 133 Mo. 
Ae 8,113 SW 225; 

N. Y.—Martin v. Peyton, 219 App. 
Div. 297, 220 NYS 29 faff 246 N. Y. 
ZAOs 5 Losin Eee Ns 

Okl1.—O. K. Boiler, ete., Co. v. Min- 
netonka Lumber Co., 103 Okl. 226, 
229 P 1045. 


Tex.—Allison v. Campbell, (Commn., 
A.) 1 SW (2d) 866, 298 SW 523. 

12. Lapenta v. Lettieri, 72 Conn. 
877, 44 A 730, 77 AmSR 315. 

13. Sharing profits as test as to: 
Alleged partners see infra § 61. 

Third person see infra § 89. 

14. Community of power of man- 
agement as test as to: 

Alleged partners see infra § 59. 
Third person see infra § 87. 

15. Relationship of principal and 
agent as test as to: 

Alleged partners see infra § 60. 
Third person see infra § 88. 

16. Malvern Nat. Bank v. Halli- 
day, 195 Iowa 734, 192 NW 843. 

[a] Statements of  tests,—(1) 
Community of interests in profits, not 
by way of compensation for services 
rendered or capital loaned, but profits 
as such, community of interests in 
the property which is the subject of 
the venture, and community of power 
of management of such property, are 
correct tests of copartnership. Wag- 
goner v. Creighton First Nat. Bank, 
43 Nebr. 84, 61 NW 112. (2) The 
test of the existence of the partner- 
ship relation is a common enterprise 
and a community of interest therein, 
the prosecution of the same for the 
joint benefit of the parties, and a 
right in each of them to share in the 
profits thereof as_ such. Southern 
Surety Co. v. Texas Employers’ Ins. 
Assoc., (Tex. Civ. A.) 2 SW (2d) 310. 
(3) Whether coprincipals are part- 
ners or not depends upon the nature 
of the act, and the kind and scope 
of the business in which the act was 
done. Dumanoise v. Townsend, 80 
Mich. 302, 45 NW 179. 


: Mm po aaregeal partnership see in- 
ra : 

18. General partnership see in- 
fra § 6 


19. Special or limited partnership 
see infra § 7. 

20. Particular partnership see in- 
fra § 8. 

20144. Universal partnerships un- 
der the civil law see Modern: Civil 


Law § 186. 
21; *Black il... D: 
{a] Statutory definition.—‘“‘A con- 


tract by which the parties agree to 


Civ. Code art 2829 [cit Murrell v. 
Murrell, 33 La. Ann. 1233]. 


22. U. S. Bank v. Binney, 28 F. 
Cas. No. 16,791, 5 Mason 176. 
23. See Goesele v. Bimeler, 14 


How. (U. S.) 589, 14 L. ed. 554; Ly- 
man v. Lyman, 15 F. Cas. No. 8,628, 
2 Paine 11; Fuller v. Ferguson, 26 
Cal. 546; Gray v. Palmer, 9 Cal. 616, 
640 [overr on another point Bates v. 
Babcock, 95 Cal. 479, 484, 30 P 605, 
29 AmSR 133, 16 LRA 745]. 

“We can see no reason why parties - 
should not be competent to form a 
universal partnership. There is noth- 


ing impracticable in it, nor against 
morality or public policy.” Gray v. 
Palmer, supra. 

[a] Tllustrations.—(1) Brothers’ 


agreement to hold all their property 
in common for carrying on the busi- 
ness of trade and merchandising and 
boating. Lyman vy. Lyman, 15 F. Cas. 
No. 8,628, 2 Paine 11. (2) Communal 
social organization. Goesele v. Bi- 
meler, 14 How. (U. S.) 589, 14 L. ed. 
554. (3) Husband and wife’s commu- 
nal holding of property under Mexi- 
ea law. Fuller v. Ferguson, 26 Cal. 

{[b] In Louisiana (1) an act of 
universal partnership must be regis- 
tered, under the Louisiana law, in the 
mortgage office, and the registry is 
necessary, even between the parties, 
to give such character to the partner- 
ship. Murrell v. Murrell, 33 La. Ann. 
1233. (2) In a universal partnership 
under the Spanish law, the partners’ 
personal and household expenses, 
however unequal, are chargeable to 
ve firm. Reynaud v. Peytavin, 13 La. 

24, Bigelow v. Elliot, 3 F. Cas. No. 
1,399, 1 Cliff. 28; Willet v. Chambers, 
2 Cowp. 814, 98 Reprint 1377. 

25. Sweet L. D.; Spool Cotton Co. 
v. King, 68 S. C. 196, 46 SE 1005. 

[a] Statutory definition.—Every 
partnership that is not formed in ac- 
cordance with the law concerning 
special partnership, and every special 
partnership so far only as the gen- 
eral partners are concerned, is a gen- 
eral partnership. Cal. Civ. Code (1903) 

2424; Mont. Civ. Code (1895) § 
3220, (1907) § 5480; N. D. Rev. Codes 
(1899) § 4385; Okl. Comp. St. (1921) 
§ 8118; S. D. Civ. Code (1913) § 1738. 

Litre et lg partnership see supra 


26. Eldridge v. Troost, 29 N. Y. 
Super. 518, 3 AbbPrNS 20. 
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one of them.?7 When they extend to a single trazis- 
action or adventure only, such as the purchase and 
sale of a particular parcel of goods, they are some- 
times ¢alled “limited partnerships,”?® but such term 
is indiscriminately applicable to both classes of cas- 
es,*° and is also commonly applied to those partner- 
ships in which the lability of members for debts 
may be limited.*° 

[§ 8] (5) Particular. A particular partnership 
is one in which the parties have united to share the 
benefits of a single, individual transaction or enter- 
prise.*t By statute, “particular partnership” has 
been defined as meaning a partnership in which 
persons are associated for the exercise of some 
trade or profession.*? 

[§ 9] b. With Reference to Duration—(1) Limit- 
ed. Under a classification on the basis of duration, 
a limited partnership is one whose duration is lim- 
ited, as distinguished from partnerships at will.?% 

[§ 10] (2) At Will. <A partnership at will is one 
designed to continue for no fixed period of time, but 
only during the pleasure of the parties, and which 
may be dissolved by any partner without notice.*+ 

[§ 11] ec. With Reference to Publicity—(1) In 
General. With reference to publicity, partnerships 


may be divided into open and notorious, and secrét.?2 


[§ 12] (2) Secret. A “secret partnership” is, as 


PARTNERSHIP 
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[§§ 7-15 


the term is commonly used, a partnership wherein 
the existence of certain persons as partners is not. 
avowed or made known to the publie by any of the 
ee 36 

[§ 13] (8) Open or Notorious. An open or no- 
torious partnership is one whose existence is avowed 
or made known to the public by the members of the 
ferme eee 

[§ 14] d. With Reference to Kind of Employ- 
ment—(1) In General. On the basis of the kind of 
employment in which they are engaged, partner- 
ships may be divided into trading?* and nontrad- 
ing,?® or commercial and nonecommercial,*® although 
the forming of an accurate and comprehensive defi- 
nition of either type is a difficult matter,*! as the 
line of demarcation between what are trading and 
what are nontrading is very indefinite and indis- 
tinet.42, Under the civil law conception partner- 
ships, or the civil law equivalent ~‘societas,” are 
classified respecting scope as either “omnium bono- 
rum” or “unius rei,”*?“ and are classified respect- 
ing purpose as commercial or civil, with provision 
under some codes for a third class called “parceria” 
or agricultural.*? % 

[§ 15] (2) Trading or Commercial. Trading or 
commercial partnerships are, in general, those doing 
a business of buying and selling for profit;** yet it 


nier, 27. -Kan...94: (8) Buying and 


27. Bigelow v. Elliot, 3 F. Cas. No. 42. Vetsch v. Neiss, 66 Minn. 459, 
ILBOS), TINOMbItE, Be See 69 NW 315. : 

fa] Illustrations.—(1) Partner- 4214. See Modern Civil Law § 186. 
ship in a paper mill held special. 42%. See Modern Civil Law § 189. 
Ensign v. Wands, 1 Johns. Cas. (N. 43. U. S.—Kimbro v. Bullitt, 22 


Wa a ae C2) Partnership limited to 
the sugar refining business is a spe- 
cial partnership. Livingston v. Roose- 
velt, 4 Johns. (N. Y.) 251, 4 AmD 273. 

28. Bigelow v. Elliot, 3 F. Cas. No. 
M399 Ie Clifia 284 2. 

Particular partnership see infra § 8. 

29. Bigelow v. Eiliot, 3 F. Cas. No. 
5399) 10 Clift, 28: 

30. See infra § 1008. 

31. Spencer v. Jones, (Civ. A.) 47 
SW 29, 665 [rev on other grounds 92 
Tex. 516, 50 SW 118, 71 AmSR 870]. 

{a] TIllustration.—Two persons 
who buy land for immediate sale, 
purely as a speculation, on an agree- 
ment for a division of the profits, con- 
stitute a particular partnership. 
Spencer v. Jones, 47 SW 29, 665 [rev 
on other grounds (Civ. A.). 92 Tex. 
516, 50 SW 118, 71 AmSR 870]. 


Comer sces lia. Civa Codey Ward) vi. 
Brandt, 11 Mart. (La.) 331, 13 AmD 
352. 

[a] A partnership doing a com- 


mission business as factors in the 
city of New Orleans is not a particu- 
lar partnership. Ward v. Brandt, 11 
Mart. (La.) 331, 13 AmD 352. 

Special or limited partnership see 


supra § 7. 

33. Mifflin v. Smith, 17 Serg. & R. 
(Pa.) 165. 

34.° Black L: D: 

35. See cases infra §§ 12, 13. 


36. Winship v. pms States Bank, 
5rPets (Us SS.) 5295 S. Bank v. Bin- 
ney, 28 F. Cas. Now ‘16, ToL, 5 pser 


pare Deering v. Flanders, 49 N. 
225. 

37. See Deering v. Flanders, supra. 

38. Trading partnership see infra 
§ 15. 

39. MNontrading partnership see in- 
fra § 16. 

40. Smallhouse v. Morris, 107 SW 
708, 32 KyL 1005; Alsop v. Central 
Trust Co., 100 Ky. 375, 38 SW 510, 18 
KyL 830; McNeal v. Gossard, 6 Okl. 


S650 D0e Pe 159: 

Commercial partnership see 
§ 15. 
: Noncommercial partnership see in- 
fra § 16. 

41. McNeal v. Gossard, 6 Okl. 363, 
BOSE 159: 


infra 


How. 256, 16 L. ed. 313. 

Conn.—Marsh v. Wheeler, 77 Conn. 
449, 59 A 410, 107 AmSR 40 

Iowa.—Schumacher v. Sumner Tel. 
Co., 161 Mlowa, -°326,> 1425 NW) * 1034; 
AnnCas1916A 201. 

Kan.—Lee v. Ft. Scott First Nat. 
Bank, 45 Kan. 8, 25 P 196, 11 LRA 238. 

Mont.—Reid v. Linder, 77 Mont. 
406,,251 P 157. 

Okl.—McNeal v. Gossard, 6 OkIl. 
368, 00) 159s 

Or.—Maasdam v. Van Blokland, 123 
Onh 128.5 261.266. 

Tex.—Randall v. Merideth, 76 Tex. 
669, 13 SW 576; Masterson v. Mans- 
field, 25 Tex. Civ. A. 262, 61 SW 505. 

Ont.—Pinkerton v. Ross, 33 U. C. 


QB... 5087-Stite v. Arts; ete; Ltdi,113 
OntWR 730. 
[a] A commercial partnership is 


a partnership “whose conduct so in- 
volves buying and selling, whether 
incidentally or otherwise, that it nat- 
urally comprehends the employment 
of capital, credit, and the usual in- 
strumentalities of trade, and frequent 
contact with the commercial world in 
dealings which in their character and 
incidents are like those of traders 


generally.” Marsh v. Wheeler, 77 
ia 449, 59 A 410, 412, 107 AmSR 
0. 

[b] The following have been held 


to be trading partnerships: (1) Buy- 
ing and selling bonds or other securi- 
ties. Ann Arbor First Nat. Bank v. 
Farson, 226 N. Y. 218, 123 NE. 490. 
(2) Buying and selling cattle. Smith 
v. Collins, 115 Mass. 388. (3) Buy- 
ing and selling cattle and farming and 
selling grain where capital and the 
use of credit was required. Reid v. 
Linder, 77 Mont. 406, 251 P 157. (4) 
Buying and selling cotton seed. Cot- 
ton Plant Oil Mill Co. v. Buckeye Cot- 
ton Oil. Co., 92 Ark. 271, 122 SW 658. 
(5) Buying and selling’ lumber. St. 
Paul First Nat. Bank v. Webster, 130 
Minnis 200, -nlosm INIWS auoor Feurt  v. 
Brown, 23 Mo. A. 332. CB Buying 
and selling real estate on partner’s 
own account. Adams v. Long, 114 
Ill. A. 277; Smallhouse v. Morris, 
107 SW 708, 32 KyL 1005. (7) Buy- 
ing and selling soap. Deitz v. Reg- 


slaughtering cattle and selling meat. 
Wagner v. Simmons, 61 Ala. 143. (9) 
Conducting a country store. Dow v. 
Moore, 47 N. H. 419. (10) Conducting 
a general clothing store. Palmer v- 
Scott, 68 Ala. 380. (11) Dealing in 
drugs. Greggs v. Fisher, 3 Tll. A. 261; 
Lindh v. Crowley, 29 Kan. 756. 
Dealing in dry goods. 

non, 98 Ill. 27, 38 AmR 75. (13) Dray- 
ing and box manufactttring. Jacob- 
Som V2 JGamb;. (Cal As) 265. Ps. 
(14) Making and selling ties. Hill v. 
Oakwood First State Bank, (Tex. Civ. 
A.) 189 SW 984. (15) Manufacturing 
and selling . refrigerators. Holt oN. 
Simmons, 16 Mo. A. 97. (16) Milling. 
Leffler v. Rice, 44 Ind. 103. (17) Pub- 
lishing newspaper. Pinkerton  v. 
Ross,033_ UC) Q) Boi(Ont: 508.) (as), 
Retail liquor’ saloon. Phillips’ » ve 
Stanzell, (Tex. Civ. A.) 28 SW 900- 
(19) Selling ice, light, and power. 


Hatchett v. Sunset Brick, etc.,. Co., 
(Tex. Civ. A.) 99 SW\174. 
[ce] In lLouisiana.—Under Rev. 


Civ. Code art 2825, providing that 
“commercial . partnerships are such 
as are formed: 1. For the purchase 
of any personal property, and the sale 
thereof, either in the same state or 
changed by manufacture. 2. For 
buying or selling any personal prop- 
erty whatever, as factors or brokers. 
3. For carrying personal property 
for hire, in ships or other vessels” 
the following have been held to be 
trading or commercial partnerships: 
(1) Buying steamers, ‘and transport- 
ing passengers and freight. WVigers 
v. Sainet, 13 La. 300. (2) Carrying 
on business as ironmongers. Norris v. 
Ogden, 11 Mart. 455. (3) Carrying on 
business of commission merchants. 
Ward -vV. .Brandt,. 41)/Mart. 331,13 


AmD 352. (4) Carrying on lumber 
business. Nachtrib v. Prague, 6 La. 
Ann. 759. (5) Dealing in exchange. 
English v. Wall, 12 Rob. 1382. (6) 
Dealing in wood and, keeping drays 
for hire. Hubbell wW Read, La. 
243. (7) Manufacturing carriages 
for sale. Cowand v. Pulley, 11 La. 
Avani. veils (8) Operating distillery. 


Pugh v. Priestly, 15 La. 287. 
Operating restaurant. 
Watts, 4 La. A. 615. 
sugar factory. Engineering Sales 
Co. v. Sundbery, 158 La. 389, 104 S 
126; Southern Coal Co. v. Sundbery, 


(9) 
Neson Vv. 
(10) Operating 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


= 


§§ 15-16] 


has been held that to constitute a firm a commercial 
partnership it is not essential that buying and sell- 
ing be the sole purpose of the firm nor even the 
most characteristic feature of its business.*+ 

In Porto Rico, whether a firm is a “civil partner- 
“commercial partnership,” 
are used in the statutes,tt”% depends in part upon 
the performance or nonperformanee of certain statu- 
tory formalities relative to reeordation.t+* 
porary transaction of mercantile business will not 
necessarily convert a civil partnership into a com- 


ship” or a 


mercial firm.t*% 


158 La. 386, 104 S 124; Twibill v. 
Perkins, 8 La. Ann. 133. (11) Own- 
ership of towboats. Davis v. Houren, 
6” Rob. 255: (12) Running sawmill 
and selling lumber. Grant v. Hyatt, 
22 La. Ann. 411; Copley v. Lawhead, 
11 La. Ann. 615; Nachtrib v. Prague, 
6)) La. Ann. 759% Hamblin’s ‘Suce.; 3 
Rob. 1380. (13) Stockholders in unin- 
corporated company for purchase and 
sale of personal property. Vigers v. 
Sainet, 13 La. 300. (14). Transporta- 
tion of passengers or freight for hire 
in jvessels. Black v. Savory, 17 La. 
85> Shaum v. Strong, 14 La. »491; 
Claiborne v. Their Creditors, 13 La. 
279; McClellan Dry-Dock Co. v. 
Farmers’ Alliance Steam-Boat Line, 

La. Ann. 258, 9 S 630; Cooley v. 
Broad, 29 La. Ann. 345, 29 AmR 332; 
Conery v. Hayes, 19 La. Ann. 3825; 
Shirley v. The Bride, 5 La. Ann. 260; 
Bent iv. auve, 3 “ha. Ann’ 88; La- 
coste v. Sellick, 1 La. Ann. 336; Hef- 
ferman v. Brenham, 1 La. Ann. 146; 
Lambeth v. Vawter, 6 Rob. 127; Kel- 
ley v. Benedict, 5 Rob. 138, 39 AmD 
530; Byrne v. Hooper, 2 Rob. 229; 
Banchor v. Bell, 2 Rob. 182; David 
v. Eloi, 4 La. 106; Carroll v. Waters, 
9 Mart. 500, 13 AmD 316. (15) Part- 
nership engaged partly in commer- 


cial and partly in noncommercial 
business. Engineering Sales Co. v. 
Sundbery, 158 La. 389, 104 S 126; 


Southern Coal Co. v. Sundbery, 158 
La. 386, 104 S 124. 

{d] In Quebec commercial part- 
nerships are those which are con- 
tracted for carrying on any trade, 
manufacture, or other business of a 
commercial nature, whether general 
or limited to a special branch or ad- 


venture. All other partnerships are 
civil partnerships. Civ. Code art 
1863 [quot Perodeau v. Hamill, 
Ino 2ode" Can. S.C. 5 289% (L925 fae? 
DomLR 471. 477]. 

44, Marsh v. Wheeler, 77 Conn. 
449, 59 A 410, 107 AmSR 40; Maas- 


oe v. Van Blokland, 123 Or, 128, 261 
441, 
4414, 

37 


{a] For example, the requisites 
prescribed by the code of commerce 
for commercial associations, namely, 
a public instrument and the presenta- 
tion thereof at the commercial reg- 
istry for admission to record, are 
not necessary for the constitution of 
a civil partnership which may be es- 
tablished in any manner; hence the 
presence or absence of such requi- 
sites in many cases is the only fea- 
ture by which to distinguish whether 
the partnership. is commercial or civil. 
Colon Vv. Roig,*7 Porto Rico 37. 
he ak Colon v. Roig, 7 Porto Rico 

{aj Tilustration.—A _ civil part- 
nership having been formed for the 
purpose of engaging in the perform- 
ance of certain work, the fact that 
such partnership, in the ordinary 
course of its business, temporarily 
established a provision and mercan- 
tile store and bakery does not con- 
vert it into a commercial partner- 
ship. Colon v. Roig, 7 Porto Rico 37. 

444%. See statutory provisions. 

4414. PaaS Agricola v. Reyes, 


See statutory provisions. 
Colon v. Roig, 7 Porto Rico 


4 Philippine 2 


[a] For example (1) mercantile 
associations, purely, are governed by 


4 
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as those terms 
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In the Philippine Islands partnerships are gov- 
erned by the provisions of the particular code 
under which they are organized.*4% Whether a firm 
“civil partnership” 
ship,” as those terms are used in the statutes, may, 
in the absence of other evidence, be determined by 
the form of organization,*+” 
controlling where other evidence R 

[§ 16] (3) Nontrading, Noncommercial, or Ordi- 
nary. Nontrading, noncommercial, or ordinary part- 
nerships are those not engaged in a business of buy- 


4416 


or a “commercial partner- 


although this is not 
is available.+** 


ing and selling for profit,*® the nontrading or non- 


the mercantile code, and civil asso- 
ciations by the civil code. Compania 

gricola v. Reyes, 4 Philippine 2. 
(2) Provisions of commercial code 
are applicable to commercial part- 
nership, although unregistered. 
Lichauco v. Lichauco, 33 Philippine 
350. 

444%. Compania Agricola v. Reyes, 
4 Philippine 2. 

[a] For example, in the absence 
of other proof, the purposes of an as- 
sociation are to be determined by 
the form adopted by its organization 
and the declarations of its articles 
of association. Compania Agricola 
v. Reyes, 4 Philippine 2. 

4444, Prautch v. Goyenechea, 1 
Philippine 705. 

[a] Illustration.—A copartner- 
ship organized for the buying and 
selling of merchandise is a commer- 
cial one governed by the code of eom- 
merce, and the failure to comply with 
the latter does not cause it to be a 
civil partnership. Prautch v. Goy- 
enechea, 1 Philippine 705. 

Societas generally see Modern Civ- 
il Law §§ 185-198. 


45. See cases infra this note. 

[a] @Bhe following have been held 
to be nontrading partnerships: (1) 
Acting as intermediary between in- 


sured and insurer. Stitt v. Arts, etc., 
Ltd., 13 OntWR 730.. (2) Acting as 
middlemen between vendors and pur- 
chasers of real estate. Stitt v. Arts, 
etc., Ltd., supra. (3) Banking and 
real estate agency. Masterson vv. 
Mansfield, 25 Tex. Civ. A. 262, 61 SW 
505. (4) Boring and completing 
wells. Vetsch v. Neiss, 66 Minn. 459, 
69 NW 315. (5) Building contrac- 
tors. Snively v. Matheson, 12 Wash. 
88, 40 P 628, 50 AmSR 877. (6) Car- 
rying on a laundry. Dietrich v. 
Freeman, 18 Philippine 341; Neale v. 
Turton, 4 Bing. 149, 13 BCL 442, 130 
Reprint 725. (7) Coffee brokers. 
Third Nat. Bank v. Snyder, 10 Mo. A. 
211. (8) Digging tunnels. Gray v. 
Ward, 18 Fil. 32: (9) Establishing 
and carrying on waterworks. 
Broughton v. Manchester, etc., Wa- 
ter eW orks, 3B &- Ald 1, o> Chi 11, 
106 Reprint 564. (10) Hstablishing 
or carrying on gas works. Bramah 
v. Roberts, 3 Bing N. Cas. 9638, 32 
ECL 441, 132 Reprint 682. (11) 
Farming. McCrary v. Slaughter, 58 
Ala ,cos0: Ulery. Vv... Ginrich, oT Ii. 
bale Prince v. Crawford, 50 Miss. 
344; Davis v. Richardson, 45 Miss. 
499, 7 AmR 732; Deardorf v. Thach- 
er, 78 Mo. 128, 47 AmR 95; Hunt v. 
Chapin, 6 lians= 1(Ns Yo) 1391. Gor- 
don v. Marburger, 109 Wash. 496, 187 
P 354, 9 ALR 369; Greenslade v. Dow- 
er, 7B. & C. 635, 14 ECL 286, 108 Re- 
print 860; Brown v. Byers, 16 M. & 
W. 252, 153 Reprint 1182. (12) In- 
surance and loan business.  Schele 
v. Wagner, 163 Ind. 20, 71 NE 127; 
Lee v. Ft. Scott First Nat. Bank, 45 
Kan. 8, 25 P 196, 11 LRA 238; Dear- 
dorf v. Thacher, 78 Mo. 128, 47 AmR 
95. (13) Keeping a store and rope- 
walk. Wiaenonmmnvan ©]ay ei Ane, 
Marsh. (Ky.) 257. (14) Keeping a 
tavern. Cocke v. Mobile Branch 
Bank, 3 Ala. 175. (15) Livery-stable 
keepers. Hickman v. Kunkle, 27 Mo. 
401; Levi v. Latham, 15 Nebr. 509, 
19 NW 460, 48 AmR 361. (16) Mill- 
ing Lanier v. McCabe, 2 Fla. 32, 48 
AmR 178; Graves v. Kellenberger, 


51 Ind. 66. (17) Mining. Decker v. 
Howell, 42 Cal. 636; Jones v. Clark, 
42 Cal. 180; Skillman vy. Lachman, 
23.) Caley 1985 483) AMS 9G nee Ce emis 


Braswell, 13 Bush (Ky.) 67, 26 AmR 
185; Randall v. Meridéth, 76 Tex. 
669, 13 SW 576; Huey v. Bish, 15 
Tex, Civ. A: 455, 40 SW 29; Bult v. 


Morrell, 12 A. & BE. 745, 40 ECL 369, 
113 Reprint 996; Dickinson v. Valpy, 
10 But& Cy 123419) BRC423) 21. ber 

Toe Reprint 399; Ricketts v. Ben- 
nett, 4 C. B. 686, 56 ECL 686, 136 
Reprint 678. See Mines and Minerals 
§§ 801, 802. (18) Mining and quar- 
rying. Higgins v. Armstrong, 9 Colo. 
10 P 2382; Manvilleiv. Parks, 7 
Colo. 128, 2 Pp 212; Charles v. Eshle- 
man, 5 Colo. 107 (19) Operating ci- 
nematograph theater. Higgins v. 
Beauchamp, [1914] 3 K. B. 1192, 6 
BRC e8i6: (20) Owning ditch and 
selling water. McConnell v. Denver, 
35 Cal. 365, 95 AmD 107. (21) Own- 
ing ship. Williams v. Thomas, 6 
Hsp. 18, 170 Reprint 817. (22) Pav- 
ing, grading, and curbing city streets. 
Harris v. Baltimore, 73 Md. 22, 17 A 
1046, 20 A 111, 985, 25 AmSR 565, 8 
LRA 677. (23) Plumbing and carry- 
ing out plumbing contracts. Huey v. 
Wish, 15> Tex.) Civ. A. 455) 40) SiWae29. 
(24) Practicing law. Friend v. Dur- 
yee, 17 Fla. 111, 35 AmR 89; Teed v. 


Parsons, 202 Ill. 455, 66 NE 1044; 
Breckinridge v. Shrieve, 4 Dana 
(Ky.) 375; Smith v. Sloan, 37 Wis. 


285, 19 AmR 1757; Hedley v. Bain- 
bridge, 3 Q. B. 316, 43 ECL 752, 114 
Reprint 527; Garland v. Jacomb, L. 
R. 8 Exch. 216; Levy v. Pyne, C. & 
M. 458, 41 ECL 249; Harman v. John- 
son, 2 BK. & B. 61, 75 ECL 61, 118 Re- 
print 691. (25) Practicing medicine 
or surgery. Teed v. Parsons, 202 Ill. 
455, 66 NE 1044; Crosthwait v. Ross, 
1 Humphr. (Tenn. 23,34 .AmD"613% 
Lewis v. Reilly, 1 Q. B. 349, 41 ECL 
572, 113 Reprint 1165. (26) Printing 
and publishing. Pooley v. Whitmore, 
10 Heisk. (Tenn.) 629, 27 AmR 733. 
(27) Purchasing single tract of real 
estate. Spotswood v. Morris, 12 Ida. 
360, 85 P 1094, 6 LRANS 665. (28) 
Running stage and carrying mail. 
Gutheil v. Gilmer, 23 Utah 84, 63 P 
SANs (29) Running theater. Pease 
v. Cole, 53 Conn. 53; 22 A 681, 55 AmR 
53; Higgins v. Beauchamp, [1914] 3 
K. B. 1192, 6 BRC 816. (30) Running 
threshing machine. Horn v. Newton 
City Bank, 32) Kan. 518,054 BP) 1022. 
(31) Sawing lumber. Dowling v. 
National Exch. Bank, 145 U. S. 512, 
12 SCt 928, 36 L. ed. 795. (32) Sugar 
refining. Livingston v. Roosevelt, 4 
Johns: CN...) 2517-4 AmD 273% 

[b] In Louisiana, under statute 
defining commercial partnerships, the 
following have been held to be non- 
trading or noncommercial: (1) Ar- 
chitects. Green v. Dakin, 15 La. 152. 
(2) Association for obtaining patent 


for sugar clarifier and selling right 
to use. Hermanos v. Duvigneaud, 
10) ML. Anny Se (3) Carpentry. 


Heath v. Howell, 15 La. 138. (4) 
Carrying goods on railroad for hire. 
Chaffe v. Ludeling, 27 La. Ann. 607. 
(5) Farming. Benton v. Roberts, 4 
La. Ann. 216. (6) Leasing and op- 
eration of railroad. Beauregard v. 
Case, 91 U. S. 184, 23 L. ed. 263. (7) 
Making carriages to order, or repair- 
ing them. Cowand v: Pulley, 11 La. 
Ann. 1. (8) Ownership of vessel not 
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commercial type frequently being referred to as 
ordinary partnerships,*® or partnerships of employ- 


ment or occupation.*? 


[§ 17] 5. Subpartnership. A subpartnership is 
one formed where one partner in a firm makes a 
stranger a partner with him in his share of the 


profits of that firm.*® 


[§ 18] 6. Partnership Distinguished from Other 
A partnership has, in 
other titles, been distinguished from various other 
‘relations such as those of landlord and tenant,*® 
principal and agent,°° joint adventurers,** joint ten- 
ants,°? and members of a societas.°* 
tion between a partnership and a corporation,°* or 
a joint-stock company,°*® or a company,°® or an asso- 
ciation®’ has been elsewhere considered. 

{§ 19] b. Trust—(1) In General. 
ing distinction between the partnership and trust 
relations is that in the partnership all of the mem- 
bers are principals and all are agents for each oth- 
er,°® while the trustee is only a principal and is not 


Relations—a. In General. 


an agent.°® 


[§ 20] (2) Massachusetts Trusts.°° An agreement 


carrying persons or goods for hire. 
David v. Eloi, 4 La. 106; Kimbal v. 
Blanc, 8 Mart. N. S. 386; Baldwin v. 
Gray, 4 Mart. N. S. 192, 16 AmD 169. 
(9) Partnership between stevedores. 
Benedict v. Thompson, 33 La. Ann. 
196. (10) Partnership for purchase 
and sale of lands. Monroe Bank v. 
BE. C. Drew Inv. Co., 126 La. 1028, 53 
S 129, 32 LRANS 255, 126 La. 1047, 
53 S 136: (11) Partnership of en- 
gineers and contractors to advise in 
erection of light, power, and water- 
works plants, etc. Baldwin v. 
Wachstetter, 7 La. A. (Orleans) 116. 
(12) Planting. Dupre v. Boyd, 23 
La. Ann. 495; Stewart v. Caldwell, 
9 La. Ann. 419. (13) Practicing law. 
Dyer v. Drew, 14 La, Ann. 657. (14) 
Publication of newspaper and inci- 
dentally doing job printing. Gra- 
ham Paper Co. v. Lewis, 159 La. 
151, 105 S 258 [amend and aff 1 La. 
A. 317]. (15) Purchase and sale of 
land and timber cut thereon. Drew 
v. Monroe Bank, 125 La. 673, 51 S 
683. (16) Railroad building. Mc- 
Gehee v. McCord, 14 La. 362; Harde- 
man v. Tabler, 36 La. Ann. 555; 
Moores v. Bates, 13 La. Ann. 40. 
(17) Ship carpentry. Lapeyre v. 
Murphy, 6 La. Ann. 794; Brown v. 
Hughes, 2 La. Ann. 623. 

{[c] Civil partnership for profits. 
—It has been held that a partnership 
formed for the distribution of such 
profits as certain properties might 
yield, there being no intention to en- 
gage in commercial transactions, 
was a civil partnership for profit. 
Vias v. Perez, 17 Porto Rico 894. ' 

46. Southern Coal Co. v. Sundbery, 
158 La. 386, 104 S 124; American Nat. 
Bank v. Reclamation Oil Producing 
Assoc., 156 La. 652, 101 S 10; Mon- 
roe Bank v. E. C. Drew Inv. Co., 126 
La. 1028, 53 S 129, 32 LRANS 255; 
Benedict v. Thompson, 33 La. Ann. 
196; Hermanos v. Duvigneaud, 10 
La. Ann. 114; Stewart v. Caldwell, 
9 La. Ann. 419. 

47. Kimbro v. Bullitt, 22 How. 
(U. S.) 256, 16 Led. 313; Lee v. Ft. 
Scott First Nat. Bank, 45 Kan. 8,.25 
P 196, 11 LRA 238; Reid v. Linder, 
T7 Mont. 406, 251 Pp a sri Crosthwait 


v. Ross, 1 Humphr. (Tenn.) 238, 34 
AmD 613. 

48. Black L. D. 

Creation of subpartnership see in- 
fra 3112: 

49. See Landlord and Tenant § 12. 

50. See Agency § 12. 

51. See Joint Adventures sy 2. 

52. See Joint Tenancy § 2 

53.- See Modern Civil Law § 185. 

54, See Corporations § 35. 


PARTNERSHIP 


[$§ 16-20 


commonly known as a Massachusetts,®1 or common- 
law, trust,°? whereunder the property interest of par- 


ties is represented by transferable certificates held by 


the persons beneficially interested, with the title to 
such property vested in trustees, may create a trust 
or it may create a partnership.®* 


Whether it creates 


the one or the other depends upon the way in which 


The distine- 


An outstand- 


the trustees are, by virtue of the agreement, to con- 
duct the affairs committed to their charge,** and 
whether an association of the certificate holders, for 
the purpose of control, is provided.®* If the trustees 
are to act as principals and are to be free from the 
control of the certificate holders, a trust is created ;°* 
but if they are to be subject to the control of the 
stockholders’ association,®? or substantially so,°* as 
if such trustees were but managing agents, the ar- 
rangement constitutes a partnership,*® 
whether the stockholders actually exercise the au- 
thority vested in them by the agreement.’? 
such an agreement constitutes the parties a partner- 
ship, the rights and liabilities of the members are 


regardless of 


Where 


governed by the established rules of law applicable 


55. See Joint Stock Companies § 5. 

56. See Coe any 2p Com dae Dp eae 
note 76 [a]. 

57. See asociatiene Be 4, 

58. See infra §§ 60, 


59. Betts v. Ae en 159 Ark. 
621, 252 SW 602, 31 ALR 847. 

60. Massachusetts or common- 
law trust see Trusts. 

61. Betts v. Hackathorn, 159 Ark. 
621, 252 SW 602, 31 ALR 847; Baker- 
McGrew Co. v. Union Seed, etc., Co., 
125 Ark. 146, 188 SW 571; Marchul- 


onis v. Adams, 97 W. Va. 517, 125 
Sa es 
6 


Betts v. Hackathorn, 159 Ark. 
621, 252 SW 602, 31 ALR 847, 

63. Frost v. Thompson, 219 Mass. 
360, 106 NE 1009; Williams v. Mil- 
ton, 215 Mass. 1, 102 NE 355. 

64. Simson v. Klipstein, 262 Fed. 
823; Home Lumber Co. v. Hopkins, 
107 Kan. 153, 190 P 601, 10 ALR 879; 


Frost v. Thompson, 219 Mass. 360, 
106 NE 1009. 
65. Priestley v. Burrill, 230 Mass. 


452, 120 NE 100; Dana v. Treasurer, 
etc., 227 Mass. 562, 116 NE 941; Wil- 
liams v. Milton, 215 Mass. 1, 102 NE 
355; Marchulonis v. Adams, 97 W. 
Va. 617, 125 SE 3-40. 

[a] Well-considered case.—W il- 
liams v. Milton, 215 Mass. 1, 102 NE 


355. 
66. U. S.—Simson vy. 
262 Fed. 823 
Kan.—Home Lumber Co. v. Hop- 


Klipstein, 


kanis) OTs Kan’ 63,0190) e601, 10 
ALR 879. 
Mass.—Frost v. Thompson, 219 


Mass. 360, 106 NE 1009. 

N. Y.—Rice v. Rockefeller, 134 N. 
Y. 174,31 NE 907, 30 AmSR.658, 17 
LRA 237. 

R. I.—Rhode Island Hospital Trust 
a} Ve Copeland, s9 FR... 1.0 193, 98)0A. 

Tex.—Cattle Raisers’ Loan Co. v. 
Sutton, (Civ. A.) 271 SW 233. 

{a] Mlustrations.—(1) A  decla- 
ration of trust, providing for the 
transfer of property to trustees em- 
powered to exercise the exclusive 
management and control of the prop- 
erty and. to issue negotiable certifi- 
cates to stockholders, to carry on a 
general business, invest and reinvest 
funds, pay dividends, and distribute 
assets among stockholders at the 
end of twenty years, created a trust, 
and not a partnership. Home Lum- 
ber Co. v. Hopkins, 107 Kan. 153, 190 
P 601, 10 ALR 879. (2) An agree- 
ment by the stockholders of corpora- 
tions whereby they voluntarily sur- 
rendered control and management of 
the business of their companies to a 


to ordinary partnerships.“ 


new association and received there- 
for assignable certificates of shares 
created a trust in behalf of the bene- 
ficiaries and not a partnership. Rice 
v. Rockefeller, 134 N. Y. 174, 31 NE 
907, 30 AmSR 658, 17 LRA 937. 

67. Priestley v. Burrill, 230 Mass. 
452, 120 NE 100; Cattle Raisers’ 
Loan Co. v. Sutton, (Tex. Civ. A.) 
271 Sw 233; Marchulonis v. Adams, 
97 W. Va. 517, 125 SE 340. 


68. In re ‘Associated Trust;., 222 
Fed. 1012. 
69. U. S.—Simson v. Klipstein, 


262 Fed. 823. 

Kan.—Home Lumber Co. v. Hop- 
eee 107 Kan. 153, 190 ® 601, 10 ALR 

Mass.—Neville v. Gifford, 242 Mass. 
124, 136 NE 160; Howe v. Chmielin- 
ski, 237 Mass. 532, 130 NE 56; Frost 
y. sEhompson, 219 Mass. 360, 106 NE 

R. I.—Rhode Island Hospital Trust 
ao v. Copeland, 39 R. I. 193, 98 A 

W. Va. —Marchulonis vy. Adams, 97 
Wie Vanrrol ty. Wo Sis i34'0% 

[a] Tlustrations.—(1) An asso- 
ciation formed under articles provid- 
ing that the legal and equitable title 
to all property should be in two trus- 
tees, with power to carry on busi- 
ness, make contracts, and buy and 
sell ‘property, but that the beneficial 
interest should be in certificate hold- 
ers, who were given power to amend 
or change the articles, is held a part- 
nership. Simson vy. Klipstein, 262 
Fed. 823. (2) A so-called agreement 
and declaration by which an asso- 
ciation was created to take the title 
to land and dispose of it as building 
lots, and which attempted to ex- 
empt the trustees and stockholders 
from personal liability, but which 
made the trustees merely managing 
agents, subject to the control of the 
stockholders, created a partnership 
relation among stockholders, rather 
than a pure trust. Neville v. Gifford, 
242 Mass. 124, 136 NE 160. 

[b] Declaration of trust, in which 
trustees held title to realty, express- 
ly authorizing them to erect dwell- 
ing ‘houses and other;structures, and 
to lease trust estaté or any portion 
on such terms as they might deem 
expedient, is held in legal effect to 
create a partnership among. stock- 
holders. Sleeper v. Park, 232 Mass. 
292, 122 NE 315. 
gone Simson y. Klipstein, 262 Fed. 

71. Horgan v. Morgan, 233 Mass. 
381, 124 NE 32. 


Fn 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 21-35] 


[§ 21] B. Partner—1. In General. The term 
“partner” has been defined as meaning, in general, 

one who has a part in anything with another « or oth- 
ers; a partaker; an associate; a sharer; a partici- 
~pant; a colleague; a companion; but as meaning 
in law, one of two or more associated as joint prin. 
cipals in carrying on any business with a view to 
joint profit; a member of a partnership.7? 

[§ 22] 2. Particular Classes of Partners—a. Gen- 
eral and Special. The terms “general partner” and 
“special partner” are terms used with reference to 
the members of a limited partnership and have no 
connection with the classification of partnerships in- 
to general and special.** 

[§ 23] b. Ostensible. An “ostensible partner” is 
one whose name appears to the world as a partner, 
whether or not he has an actual interest in the firm.’* 
The term is sometimes used in the sense of nominal 
partner.*® 

[§ 24] ce. Secret. The common meaning of the 
term “secret partner” is a partner who is not known 
as a member of the firm,’® although he participates 
in the profits and losses of the partnership enter- 
prise.‘* The term is sometimes used as synonymous 
with “dormant partner.”*® 

[§ 25] d. Dormant. Although the term “dormant 
partner” has not been clearly defined in the adjudi- 
cated cases,‘® it implies one who is neither an active 
partner®® nor generaily known to the public as a 
partner,*? his connection with the firm being at least 
professedly concealed from the world.’? It has been 
stated that both secrecy and inactivity are implied 
in the term.** The term has also been defined as 
meaning one who participates in the profits and 
losses of the partnership but whose name is not men- 
tioned in the title of the firm nor embraced in some 
general form as “Company,” “Sons,” ete.§4 


72. Webster New Int. D. 


73. Limited partnership see infra |infra § 476. 
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Dormant partners as plaintiffs see 


[40:C. Jat Oat 
[§ 26] e. Sleeping. 
used as synonymous with “dormant partner. 
[§ 27] f. Silent. A “silent partner” is one who, 
as between the partners, has no voice in the firm’s 
business.8° The term is sometimes used as synony- 
mous with “dormant partner.”s* 

[§ 28] g. Nominal.’’ Although it has been stated 
that the term is unknown to the law of partnership,*® 
a “nominal partner” has been defined as one who al- 
lows his name to appear as a member of a firm where- 
in he has no real interest.°° The term is sometimes 
used synonymously with “ostensible partner,’”’®! quasi 
partner,®? and holding-out partner.®? 

[§ 29] h. Quasi. The term “quasi partner” is 
sometimes used as synonymous with “nominal part- 
ner.”’°4 

[§ 30] i. Holding-Out. The term “holding-out 
partner” is one sometimes employed as synonymous 
with “nominal partner.”®® 

[§ 31] j. Incoming. An incoming partner is a 
person lately, or about to be, taken into a partner- 
ship as a member.°® 

[§ 32] k. Retiring. A retiring partner is one who 
withdraws from the firm; a withdrawing partner.** 

[§ 33] 1. Liquidating. A liquidating partner is 
the member of a dissolved firm who winds up its 
business.°® : 

[§ 34] m. Surviving. A surviving partner is that 
partner who, during the existence of the partnership, 
outlives the other or others.®® 

[§ 35] C. Firm.t| The word “firm” is defined as 
the name,” title, or style under which a company 
transacts business; a partnership of two or more 
persons; a commercial house.* In its common ac- 
ceptation the term implies a partnership.* The term 
is also used as synonymous with “company.” 


“Sleeping partner” is a term 
0 


ian word, which means simply signa- 
ture; and it is as much the name of 


§ 1008 et seq. 

74. In re Victor, 246 Fed. 1727; 
American Cotton College vy. Atlanta 
Newspaper Union, 188 Ga. 147, 74 
SE 1084; Roberts v. Curry Grocery 
Co, 18 Ga, 7A 53, 88 SE 796. 

75. Harris v. Crary, 67 Tex. 383, 
3 SW 316. 

Nominal partner see infra § 28. 

76. See infra § 109. 

77. Warris v. Crary, 67 Tex. 383, 
3 SW :316. 

78. See infra § 109. 

Dormant partner see infra § 25. 

79. North v. Bloss, 30 N. Y. 374. 

fa] “The definition of a dormant 
partner is not very clearly given in 
the adjudicated cases, or the ele- 
mentary treatises on partnership. It 
implies, perhaps, clearly enough, one 
who is not an active partner, nor 
generally known as a partner. But 
to be such, I apprehend, it is not es- 
sential, that the should wholly ab- 
stain from any actual participation 
in the business of the firm, or be uni- 

versally unknown as having a con- 
nection with it.’ North v. Bloss, 30 
ING a ols, colo. 

g0. See infra § 109. 

81. See infra § 109. 

So. “In re “Victor, 246 Fed... 727; 
Metcalf v. Officer, 2 Fed. 640, 1 Mc- 
Crary 325; Elmira Iron, etc., Roll- 
ing-Mill Co. v. Harris, 124 N. Y. 280, 
26 NE 541; Jones v. Fegely, 4 Phila. 
(Banas: 

83. See infra § 109. 

84. Oppenheimer v. Clemmons, 18 
Fed. 886; St. Marys Bank v. St. John, 
25 Ala. 566; Speake v. Prewitt, 6 Tex. 
252. 


Rights and liabilities of dormant 
partners see infra §§ 384-387. 

85. Webster New Int. D. 

Dormant partner see supra § 25. 

86. Webster New Int. D. 

87. Clark v. Fletcher, 96 Pa. 416. 

88. Nominal partners as plain- 
tiffs see infra § 472. 

89. In re Swift, 118 Fed. 348. 

90. Bouvier L. D.; 2 Bates Partn. 
§ 11 [quot Lasher v. Colton, 225 Ill. 
234, 80 NE 122, 123, 8 AnnCas 367]; 
Ditts v. Lonsdale, 49 Ind. 521, 529; 
Brown v. Higginbotham, 5 Leigh 
(32 Va.) 583, 585, 27 AmD 618. 

91. Farris v. Crary, 6% Tex. 383, 
3 SW 316. 

See infra § 29. 

93. See infra § 30. 

94. Webster New Int. D. 

95. Webster New Int. D. 

96. Anderson L. D. 

Admission of partners see infra §§ 
569-605. 

97. Anderson L. D. 

Pom enna of partners see infra §§ 

98. Anderson L. D. 

Right of survivor to pee cats firm 
affairs see infra §§ 611-— 

99. Caognard v. Tarnke, nee Civ. 
A.) 202 SW 221, 222 [cit Bouvier L. 
D5}: : 

Rights and liabilities of surviving 
partners see infra §§ 611-621. 

Pee Firm as an entity see infra § 


2. Churton v. Douglas, Johns. 
174, 70 Reprint 385. 
[a] Derivation of “firm.’—‘‘The 


word ‘firm,’ I believe, like most mer- 
cantile terms, is derived from an Ital- 


the house of business as John Nokes 
or Thomas Stiles is the name of an 
individual.” Churton v. Douglas, 
Johns. 174, 189, 70 Reprint 385. 

Name of firm see ‘infra §§ 147-170. 

3. Webster D. [quot Peo. v. 
Strauss, 97 Ill..A. 47,55]. To same 
effect McCosker v. Banks, 84 Md. 292, 
35 A 935; In re-Klein, 35 Mont. 185, 
88 P 798. 

[a] Meaning as used in statutes. 
—(1) “Firm,” as used in an income 
tax statute, has been held to include 
persons associated in carrying on law 
practice. State v. Phelps, 171 Wis. 
13, 176 NW 217. (2) In an occupa- 
tion tax statute the term “firm” has 
been held interchangeable with the 
terms “company” and ‘‘corporation.” 
Ex p. Butin, 28 Tex. A. 304, 13 SW 10. 
(3) The words “firm” and “individ- 
ual” in a statute providing that any 
individual or firm receiving money 
on deposit should be amenable to all 
the provisions of the act relative to 
deposits has been held to have no 
reference to stockholders. Lankford 
v. Menefee, 45 Okl. 228, 145 P 375. 

4 Bredhoff v. Lepman, 181 Ill. A. 
247; Dodson y. Warren Hardware 
Co., (Tex. Civ. A.) 162 SW 952. 

[a] Where use of “firm” in terms 
of contract wherein business to be 
organized was spoken of as ‘‘com- 
pany,’ it was held a basis for the 
inference that the relation contem- 
plated in the new organization was 
that of a partnership. Ryder v. Wil- 
cox, 103 Mass.’ 24 

5. Peo.” v.7'Strauss);, 97) TiseAveAr: 
Bolckow v. Foster, 25 Grant Ch. 
(Ont.) 476. 
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[§ 36] The modern type of partnership originated 
during the middle ages in the trading communities 
of Italy and was developed by mereantile usage and 
Italian statutes before it was judicially recognized by 
the ordinary tribunals of England.°® 
law reports, the earliest cases relating to partnership 
deal with a partner’s right to an account,’ and with 
the absence from the relation of the right of sur- 
In deciding these early cases, the courts 
of common law and of equity took judicial notice of 
the law merchant,® applying its rules to the ques- 
tions before them,!° and such law has been judicially 
recognized as being in force in some of our Amer- 
The fact that but few cases involving 
partnership law are recorded in the reports prior to 
the seventeenth century is due to the existence of 
staple courts and kindred tribunals, in which con- 
troversies between merchants were tried expeditious- 
ly and in accordance with the rules of the law mer- 
Upon the decay of these courts, during the 


vivorship.® 


ican states.!1 


chant.1? 


PARTNERSHIP 


II. HISTORY 
[By Jerome R. Fivxur] 


In the English 


partnerships. ae 


law.17 


latter part of the sixteenth and the early part of 


[§ 37] A. Between the Parties*—1. Contract of 
Partnership is a rela- 


Partnership—a. In General. 


III. RELATION 


tion arising out of contract,?° and a partnership inter 


6. Mitchell L. Merch. pp 129-136. 
7. YY. B..30 Hdw.t Account: p 127; 
Y. B. 38 Edw. III Account p 7; Fitz- 
herbert Nat. Brev. Account p 267 (D). 
8. See Hamond v. Jethro, 2 
Brownl. & G. 97, 99, 123 Reprint 836 
(“It was agreed by all the justices, 


that by the law of merchants, if two. 


merchants joyn in trade, that of the 
increase of that, if one dye, the other 
shall not have the benefit by surviv- 
or’); Jeffereys v. Small, 1 Vern. Ch. 
217, 23 Reprint 424 (‘The custom of 
merchants is extended to all traders, 
to exclude survivorship’’). 

9. “Law merchant” defined 

Law § 7. 
Hamond v. Jethro, 2 Brownl. 
97, 123 Reprint 836; Bellasis 
v. Hester, 1 Ld. Raym. 280, 91 Re- 
print 1084; Jeffereys v. Small, 1 Vern. 
Ch. 217, 23 Reprint 424. 

[a] A partnership is a creature 
of the law merchant, and its origin 
is founded in that law which is the 
custom of merchants, recognized and 


see 


enforced by the courts. Teed v. Par- 
sons, 202 Ill. 455, 66 NE 1044. 
[b] Jus accrescendi, etc, is a 


maxim of lex mercatoria, of which 
the courts will take notice without 
its being specially pleaded. Bellasis 
v. Hester, 1 Ld. Raym. 280, 91 Re- 
print 1084. 

11. Cameron v. Orleans, 
Co:,/ 108 la. .33, 82° S 208; 
Chancellor, 61 Tex. 437. 

[a] MTlustrations.—(1) “The law 
merchant remains in force in Texas 
except as modified or changed by 
statute.” Brown v. Chancellor, 61 
Tex. 437. (2) The liability of part- 
ners is determined by the law mer- 
chant, in the absence of proof of a 
special law, in the state of its origin. 
Cameron v. Orleans, etc., R. Co., 108 
La. 83, 32 S 208. 

Law merchant as part of common 
law see Common Law § 11. 

12. Zouch Juris. Adm. p 89 [quot 
Davies Impos.]. 

13. 2 Columbia L. Rev. pp 470—485 
(article by F. M. Burdick). 

14. Watson Partn. 

15. English Partn. Act (1890) 53- 
54 Vict. ¢ 39. 

fa] Whe Australian Partnership 


Stein EY, 
Brown v. 


Act of 1895 “is substantially a tran- 
script of the English Partnership 
Act.” Hocking v. Western Australian 
Bank, 9 Austr. C. lL. R. 738, 7438. 

16. In re Safady, 228 Fed. 538. 


17. In re Safady. supra. 

18. In re Safady, supra. 

19. See statutory provisions. 

20. See supra § 

21. Contract of partnership as to 
third persons see infra § 78. 


22) Si Si In) nesWard.u29) be Cas: 
No. 17,144, 2 Flipp. 462. 

‘Ala.—-Russell v. Hayden, 201 Ala. 
78 Ss 871; Watson v. Hamilton, 
. 3, 60 S 63; Washington, etc., 
. Stallworth, 20 Ala. A. 554, 


103 § 603. 

Del.—Plunkett v. Dillon, 9 Del. 
338. 
5 D. C.—Smith v. Lancaster, 37 App. 
Dy 

Ga.—Smith v. 163 Ga. 
222, 136) SH * 52. 

180. Tl. 

v. Con- 


Tll.—Mayfield v. Turner, 
832, 54 NE 418; Bushnell 

Tbs a Oe 
Phillips vi Phillips, 49 


solidated Ice Mach. Co., 
a0” NB 5965 
Henry v. Darnall, 246 Ill. 
Reed v. Engel, 142 Tl. A. 413 
[ate 237 Ill. 628, 86 NE 1110]. 

Ind.—Hubbell v. Woolf, 15 Ind. 204. 

Ky.—Frank v. Thompson, 
Boon 369 SW 295; Crawford v. Wiede- 
mann, 159 Ky. 18, 166 SW 595; Hart- 
ford F. Ins. Co. v. McClain, 85 SW 
699, 27 KyL 461. 

La.—Shushan v. Drennan, 158 La. 
480, 104 S 214; Pickerell v. Fisk, 11 
La. Ann, 277. 

Me.—James Bailey Co. v. Darling, 
119'Me. 326, 111 A 410. 

Mich.—Canton Bridge Co. v. Eaton 
Rapids, 107: Mich. 613, 65 NW 761. 

Miss.—Fairly v. Nash, 70 Miss. 193, 
12 S 149. 

Mo.—Ringolsky v. Maud L. Min. Co., 
262 Mo. 241, 171 SW 56; Diamond 
Creek Cons. Gold, ete., Min. Co. v. 
Swope, 204 Mo. 48, 102 SW 561; Free- 
man v. Bloomfield, 43 Mo. 391; Fur- 
long v. Druhe, (A.) 2 SW (24) L625 
Hudson v. French, 211 Mo. A, 175, 241 


Hancock, 


Sw 448; Ehrlicher v. Turner, (A.) 
232 SW 743; Payne v. Brooke, (A.) 
217 SW 595; Mackie-Clemens Fuel 


Co. v. Brady, 202 Mo. A. 551, 208 SW 


207 Ky.' 


[§§ 36-37 


the seventeenth centuries, partnership disputes came 
more and more frequently before the English courts 
of common law and chancery for determinatio 
Not until the close of the seventeenth century, how- 
ever, did anyone attempt the publication of a legal 
treatise on partnership.** 

The Uniform Partnership Act. The Uniform Part- 
nership Act, formulated under the direction of the 
conference of commissioners on uniform state laws 
and partially based upon the English Partnership 
Act of 1890,1° is the result of an attempt to codify 
and make uniform the common law, rather than to 
change the existing common-law system relative to 
In case of irreconcilable conflict be- 
tween existing rules, the plan was to Select that rule 
‘which the Committee considered to be the best and 
to place it in the codification as the statement of the 
The act was first adopted by the state of 
Pennsylvania in 1914,+* and subsequently has been 
made the law in a large number of states.+® 


n.i3 


sese2! arises only out of the contract of the par- 
ties,22_ as expressed in their agreement, or implied 


151; Jones v. Stever, 154 Mo. A. 640, 
136 SW 16; Baum yv. Stephenson, 133 
Mo. A. 187; 113 SW 225;° Martin vy. 
Cropp, 61 Mo. A. 607. 

N. J.—Wild v. Davenport, 48 N. J. 
L. 129, 7 A 295, 57 AmR 552; Hallen- 
back v. Rogers, 57 N. J. Eq. 199, 40 
A 576 [aff 58 N. J. Hq... 580, 43 A 
1098]; “Wilson v. Cobb, 28 N. J. Ea. 
eee on other grounds 29 N. J. Ea. 

N. Y.—Martin v. Peyton, 246 N. Y. 
213, 158 NE 77; Burnett v. Snyder, 
76 N. Y. 344 [aff 43 N. Y. Super. 238]; 
Berger v. Hichler, 211 App. Div. 479, 
207 NYS 147; Heye v. Tilford, 2 App. 
Div. 346, 87 NYS 751 [aff 154 N. Y. 
757 mem, 49 NE 1098 mem]; Holmes 
v. Gilman, 64 Hun 227, 19 NYS 151 
[rev on other grounds 138 IN. SYS 869s 
34 NE 205, 34 AmSR 463, 20 LRA 
566, 30 AbbNCas 213]; Wyckoff v. 
Anthony, 9 Daly 417; Smith v. Dunn, 
44 Misc. 288; 89 NYS 881; “Post v. 
Kimberly, 9 Johns. 470; Holmes Ne 
United Ins. Co., 2 Johns. Casie2 

Okl.—Anderson v. Whitener, 127 
Okl. 284, 261 P 156; Quadrangle Pet- 
roleum Co. v. Kendrick, ete. Lum- 
ber Co., 120 Okl. 246, 249 P 910; Ot- 
tawa County Nat. Bank v. Bouldin, 
117 Okl. 104, 246 P 434, 437 [quot 
Cyc]; Wammack v. Jones, 103 OKI. 
1) 229: P D505 Citizens) Nat. Bank an 
Mitchell, 24 Okl. 488, 103 P 720, 20 
AnnCas 371. 

Or.—North. Pac. Lumber Co. v. 
Spore, 44 Or. 462, 75 P 890; Hackett 
v. Multnomah R. Co., 12 Or. 124, 6 P 
659; 53 AmR 327. 

Pa.—Bell v. Johnston, 281 Pa. 57, 
126 A 187; Dunham vy. Loverock, 158 
Pant T 20 AL 990.) 38 Ams Rv Ssses sin 
re Gibb, 167 Pa.%59,727 ‘Al3883.922 TRA 


276; Hedge’s App., 63 Pa. 273; Big- 

gin v. Ogden, 20 Pa. Dist. 851; Dal- 

lett v. Ogden, 20 Pa. Dist. 846. 
Philippine.—Fernandez v. de la 


Rosa, 1 Philippine 671. 

Porto Rico.—Cerecedo” v. Calderon, 
6 Porto Rico Fed. 522; Gandia v. Piza 
SR 17 Porto Rico 780. 

S. C.—Providence Mach. Co. v. 
Browning, 72.8. C. 424, 52 SH 117. 

Tenn.—Hackney Co. v. Robert E. 
Lee Hotel, 156 Tenn. 243, 300 SW 1; 
Pritchett v. Plater, 144 Tenn. 406, 


*By CHARLES REZNIKOFF (§§ 37-39). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 37-39] 


from their dealings with each other and others ;?* 
although persons who are not partners may hold 
themselves out as such and become lable as part- 
ners to third persons,?* this does not change their 
The same questions as to 
competency of the parties,?® subject matter,?* as- 
sent,?5 and consideration,?® arise as arise in the case 


relation to each other.?° 


of other contracts.°° 


[§ 38] b. Formal Requisites of Contract. 
particular form is necessary for the contract of 
Unless within the statute of frauds,*? 
the contract of partnership may be oral or writ- 
ten,** express or implied®* from the conduct of the 


partnership.*? 


232 SW 961. 

Tex.—Rush v. Amarillo First Nat. 
Bank, (Civ. A.) 160 SW 319, 609 [rev 
on other grounds (Commn, A.) 210 
SW 521]. 

Utah.—Morgan vy. Child, 47 Utah 
“Sitti GIR gl 2287 Say be 

Wash.—National Lumber, etec., Co. 
v. Grays Harbor Commercial Co., 71 
Witten isiet bAg IPP 5a. 

W. Va.—Crockett v. Burleson, 60 
W. Va. 252, 54 SE 341, 6 LRANS 263; 
Dils v. Bridge, 23 W. Va. 20; Setzer 
v. Beale, 19 W. Va. 274. 

Wis.—Bartelt v. Smith, 145 Wis. 
31, 129 NW 782, AnnCasi1912A 1195. 

Wyo.—Holgate v. Downer, 8 Wyo. 
sat, pole’ 918, 

Can.—Porter v. Armstrong, [1926] 
Can. S. C. 328, [1926] 2 DomLR 340. 

Ont.—Armstrong v. White, sil 
OntWN 458. 

{a] “It is an established principle 
of the common law, that a partner- 
ship can commence only by the vol- 
untary contract of the parties. F 
Judge Story says, that a partner- 
ship ‘Is founded in the voluntary 
contract of the parties, as contra- 
distinguished from the relations 
which may arise between the parties 
by mere operation of law, indepen- 
dent of such contract.’ Story Partn. 


oe Hubbell v. Woolf, 15 Ind. 204, 
{[b] Under the civil law and the 


common law partnership is a con- 
tract. Cerecedo y. Calderon, 6 Porto 
Rico Fed. 522. 

Estoppel by holding out as partner 
see infra § 104. 

23. Intention of parties and con- 
struction of contract see infra § 47. 

Contract of partnership implied 
from conduct see infra § 47. 

24. Estoppel by vaca out as 
eernen see infra § 1 

25. Heck v. Gee. 95 Misc. 692, 
160 NYS 903. 

26. Capacity of: 
Alien enemy see War [40 Cye 321]. 
esonmRy see Attorney and Client § 
Corporation see Corporations § 2140 
Executor or administrator see Hxec- 

utors and Administrators § 482. 
Infant see Infants § 193. 
Married woman see Husband and 

Wite. $$. 259; 396,397. 


27. See infra § 40. 

28. See infra § 45. 

29. See infra § 46. 

30. Rush vy. Amarillo First Nat. 
Bank, (Tex, Civ. A.) 160, SW. 319, 


609 [rev on other grounds (Commn. 
A.) 210 SW 521). 

Contracts generally see Contracts 
T35C2 Jap 214: 

31. U. S.—Doan v. Dyer, 286 Fed. 


339; Ruggles. v. Buckley, 158 Fed. 
950, 86 CCA 154. 
Ala.—Russell v. Hayden, 201 Ala. 


517, 78 S 871; Watson v. Hamilton, 
180 Ala. 3, 60 S 68; Causler v. Whar- 
ton, 62 Ala. 358. 


Ky.—Stewart v. Stovall, 191 Ky. 
508, 230 SW 929. 
Wash.—Roediger vv. _ Reid, 133 


Wash. 608, 234 P 452, 238 P 581. 

W. Va.—Duffield v. Reed, 84 Ww. 
Va. 284, 99 SE 481. 

32. Gontract of partnership | in- 
volving real estate see Frauds, Stat- 
ate of §§ 204210. 

Contract of partnership not to be 

2 


4 


PARTNERSHIP 
parties.°° 
tion.®* 


Civil iaw.?8 


No 


performed within' year see Frauds, 


Statute of § 127. : 

33. Ala.—Williams v. Williams, 
206° Ala. “125. 389 "Se2i2-seRussell wv. 
Hayden, 201 Ala. 517, 78 S 871; Wat- 


son v. Hamilton, 180 Ala. 3, 60 S 63; 


Causler v. Wharton, 62 Ala. 358. 
Cal.Koyer v. Willmon, 150 Cal. 
35,00. spe i 
Conn:—Fruin _v. “Chotzianoff, 79 
Conn. 65, 63 A 782. 
Ga.—Hugegins v. Huggins, 117 Ga. 
Odes 43S e598 
aoe oe v. Lord, 29 Hawaii 
Ky.—Stewart v. Stovall, 191 Ky. 
508, 230 SW 929. 
La.—Gilmore v. O’Brien, 125 La. 


S045 SeLOs1: 

Me.—Buffum v. Buffum, 49 Me. 108, 
77 AmD 249. 

Ni; Y.—Weinstein .v. Welden, 80 
Mise. 348, 142 NYS 406 [rev on oth- 
er grounds 160 App. Div. 554, 145 
NYS 772 (até 220° N.Y. 693 mem, 116 
NE 1082 mem)]; Cooper v. Nissinoff, 
oe NYS 411 

D.—Rotzien v. Merchants’ L. & 
“abe. Sane 41S. D. 216, 170 NW 128. 

Wash. —Roediger v. Reid, 133 
Wash. 608, 234 P 452, 238 P 581. 

WW. Wax ’ Kesterson v. Kesterson, 
102 W. Va. 331, 135 SE 182; Duffield 
v. Reed, 84 W. Va. 284, 99 SE 481. 

Ont.—Evans | v. Honsinger, 11 
OntWR 861 [dism app 12 OntWR 


678]. 
34 U. S.—Doan v. Dyer, 286 Fed. 
339; Ryan v. Cavanagh, 238 Fed. 604; 
29 F. Cas. No. 17,144, 2 


In re Ward, 
Del.—Jones vy. Purnell, 21 ‘Del. 444, 


Flipp. 462. 
62 A 149. 

Ill.—Phillips v. Phillips, 49 M11. 

Ble 

Ky.—Crawford v. Wiedemann, 159 
Ky. 18, 166 SW 595. 

Mass.—Dwight v. Brewster, 1 Pick. 
50h ee Am DL Sa. 

N. Y.—Martin v. Peyton, 246 N. Y. 
218, 158 NE 77; Evans v. Warner, 20 
App. Div. 230, 47 NYS 16; Holmes v. 
Gilman, 64 Hun 227, 19 NYS 151 [rev 
on other grounds 138 N. Y. 369, 34 
NE 205, 34 AmSR 463, 20 LRA 566, 
380 AbbNCas 213]; Saward v. Saward, 
119 Misc. 676, 197 NYS 123 [aff 214 
App. Div. 715 mem, 209 NYS 914 
mem]. 

Okl.—Quadrangle Petroleum Co. v. 
Kendrick, etc., Lumber Co., 120 Okl. 
246, 249 P 910. 

Pa.—Dunham v. Loverock, 158 Pa. 
197, 27 A 990, 38 AmSR 838; In re 
Gibb, 157 Pa. 59, 27 A 383, 22 LRA 276. 

35. U. S.—Manson v. Williams, 
ZA SteWee.S) ADO ee oeS Ot 1 bo mabe. lunveds 
869% Doan’ v:. Dyer, 286 Fed. 3395 
In re Lamon, 171 Fed. 516. 

Ala.—Russell v. Hayden, 201 Ala. 
517, 78 S 871; Causler v. Wharton; 
62 Ala. 358. 

Colo.—Kayser v. Maugham, 8 Colo. 
Zoe 0 wis pO0 os 

Ky. EW, StOMaLLs oe Ld Keys 
508, 230 Sw 929. 

Mo.—Hudson v. French, 211 Mo. A. 
175, 241 SW 4438. 
sce pier ee v. Reeding, 3 Mont. 


» Y.—Ssanger v. Brench, 157 N.-Ya 
213, “51 NE 979. 
Pa.—Everhart Vv. 
LuzLegReg 259. 
S. D.—Rotzien v. Merchants’ L. & 


Everhart, 4 
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It may be implied despite the language 
of their contract.26 A partnership may be created 
by the same instrument that creates another rela- 


In certain jurisdictions where the 
civil law prevails, statutes require, even between 
the parties, a writing duly executed and recorded, 
for certain partnerships. BP 
statutory requirements in this regard do not apply 
as between the parties themselves,*° unless rights 
to real property or immovables are involved.*! 

[§ 39] c. Capacity of Parties. 
particular persons, natural or artificial, such as mar- 


In other jurisdictions 


The capacity of 


TT Cos -4t) SS) Di 206. 070 INIWiek 28: 

Tex.—Roberts v. Nunn, (Civ. A.) 
169 SW 1086. 

Utah.—Morgan v. Child, 47 Utah 
AK e Voom Par tole 

Wash.—Roediger v. Reid, 133 Wash. 
608, 234 P 452, 238 P 581. 

W. Va.—Kesterson v. Kesterson, 
102 W. Va. 331, 135 SH 182; Duffield 
v. Reed, 84 W. Va. 284, 99 SE 481. 

Wis.—Sparks v. Kuss, 195 Wis. 378, 
216 NW 929, 218 NW 208. 

Eng.—Davis v. Davis, [1894] 1 Ch. 


3. 

36. Intention of parties and con- 
struction of contract see infra § 47. 

37. Henderson v. Henderson, 210 
PEN fat, EM Se elas 

{a] Partnership and trust in same 
instrument.—Henderson v. Hender- 
Son; 210 Ala. 3, Otis sioe 

38. Partnerships under the civil 
law in general see Modern Civil Law 
§§ 185-198 

39. See statutory provisions. 

[a] Partnership as to real estate. 
—Special contract in writing is nec- 
essary. La. Civ. Code § 2807; Ben- 
ton v. Roberts, 4 La. Ann. 216. 

{b] Wniversal partnership.—(1) 
Under the provisions of the code ‘a 
universal partnership’ must be in 
writing and registered; the registry 
is necessary, even between the par- 
ties, to give such character to the 
partnership. Lagarde v. Dabon, 155 
La. 25, 98 S 744; Murrell v. Murrell, 
33 La. Ann. 1233. (2) ‘‘Universal so- 


See defined see Modern Civil Law 
Le] Particular partnership.—(1) 


4 aa partnerships (which are 
such as are formed for any business 
not of a commercial nature) must be 
reduced to writing and recorded if 
they are to include real estate. C. C. 
arts. 2835, 2836, 2848.” Lagarde v. 
Dabon, 155 La. 25, 28, 98 S 744: (2) 
“Particular  societas’” defined see 
Modern Civil Law §§ 186, 188. 

40. Jo Chung Cang yv. Pacific Com- 
mercial Co., 45 Philippine 142; Ang 
Seng Quen v. Te Chico, 12 Philip- 
pine 547; Thunga Chui v. Que Bentec, 
2 Philippine 561; Fernandez vy. de la 
Rosa, 1 Philippine 671; Silva v. San 
Juan Registrar, 28 Porto Rico 164; 
Vias v. Perez, 17 Porto Rico 894; 
Colon v. Roig, 7 Porto Rico 87. 

[a] “he supreme court of Spain 
aS repeatedly held that notwith- 
standing the obligation of the mem- 
bers to register the articles of as- 
sociation in the commercial registry, 
agreements containing all the essen- 
tial requisites are valid as between 
the contracting parties, whatever the 
form adopted.” Jo Chung Cang v. 
ior ies MMe Co., 45 Philippine 

[b] The provision to have certain 
contracts in writing is a privilege, 
and the fact that it is not made use 
of will not bar an action between 


the parties. Thunga Chui v. Que 
Bentec, 2 Philippine 561. 
[c] Capital in excess of certain 


sum.—An oral contract of partner- 
ship under Civ. Code art 1280 is valid 
between the parties even if the 
amount of capital contributed is in 
excess of the sum of one thousand 
five hundred pesetas. Thunga Chui 
v. Que Bentec, 2 Philippine 561. 

41. See statutory provisions. 
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ried women,*? infants,#® executors or administra- 
tors,** alien enemies,*® attorneys,*® and corpora- 
tions,** to form partnerships is discussed elsewhere 


in this work. 


[§ 40] d. Subject Matter and Purpose*—(1) In 
. As it has been seen from the definition 
of a partnership already given, the subject matter 
of the partnership contract is the association of par- 
ties in the carrying on of a trade or adventure for 
their common benefit with their mutual contributions 
The business of a part- 
nership must, of course, be within legal bounds and 


General. 


of property and services.*§ 


not contrary to public policy.*® 


[§ 41] (2) Single Transaction.*° 
may be formed for the prosecution of a single ad- 
venture or transaction,°! such as the shipment and 


42. See Husband and Wife §§ 259, 
396, 397. 

43. See Infants § 193. 

44. See Executors and Administra- 
tors § 482. 

45. See War [40 Cyc 321]. 

46. See Attorney and Client § 117. 

47. See Corporations. § 2140. 

48. See supra § 1. 

Necessity of coprincipalship 
common business see infra §§ 60, 

49. See infra § 44. 

50. Joint adventures see Joint Ad- 
ventures 33 C. J: p 839 

Sharing profits in a single transac- 
tion see infra §§ 61, 69. 

51. U. S.—Two Hundred and Sixty 
Hogsheads of Molasses, 24 F. Cas. 
No. 14,296, 1 Hask. 24. 

Ala.—Shackelford v. Williams, 182 
Ala. 87, 62 S 54. 

Cal.—Thompson vy. O. W. Childs 
Bst. Co.; (A.) 266 P 293; Spencer v. 
Barnes, 25 Cal. A. 139, 142 P 1088. 

Colo. * “McDonald Vv. McLeod, 3 Colo. 
A. 344, 33 P 285. 

Ind.—Koppa v. 
218, 131 NE -828. 

Ky.—Marshall v. Bennett, 214 Ky. 
328, 283 SW 115; Stewart v. Stovall, 
191 Ky. 508, 230 SW 929. 

La.—Robertson v. De lLizardi, 4 
Rob. 300; Purdy v. Hood, 5 Mart. N. 
S. 626. 

Or.—Flower v. Barnekoff, 20 Or. 
12°25 Pe 370) 11 LRA, 149; 

Pa.—Com. v. Arnheim, 3 Pa. Super. 
104. 

Tenn.—Pritchett v. Plater, 144 
Tenn. 406, 436, 232 SW 961 [cit Cyc]. 

Te x.—Spencer Vi Ones: meCives . As) 
47 SW 29, 665 [rev on other grounds 


in 


Yockey, 76 Ind. A. 


92 Tex. 516, 50 SW 118, 71 AmSR 
870]. 
Utah.—Morgan v. Child, 47 Utah 


417, 155 P 451, 454 [cit Cyc]. 

Eng.—De Berkom v. Smith, 1 Esp. 
29, 170 Reprint 270. 

‘And see cases infra notes 52-54. 

“Tf there is a joint purchase, with 
a view to a joint sale and a com- 
munion of profit and loss, it is a part- 
nership trade, although it is confined 
to a single thing.” In re Warren, 29 
F. Cas. No. 17,191, 2 Ware 322. 

52. Westcott v. Gilman, 170 Cal. 
562, 150 P 777, AnnCasl916E 437; 
Soule v. Hayward, 1 Cal. 345; Hagan 
v. Fowler, 6 La. 311; Stundon v. Dah- 
lenberg, 184 Mo. A. 381, 384, 171 SW 
37 [quot Cyc]; Eldridge v. Troost, 
29 N. Y. Super. 518, 3 AbbPrNS 20. 

53. Solomon vy. Solomon, 2 Ga. 18; 
Schindler v. Sorbitz, (Mo. A.) 268 SW 
432; McNealy v. Bartlett, 123 Mo. A. 
58, 99 SW 767; Williamson vy. Nigh, 
58 W. Va. 629, 58 SE 124. 

54. U. S.—In re Warren, 29 F. Cas. 
No. 17,191, 2 Ware 322. 

Cal. Bates v. Babcock, 95 Cal. 479, 
30 P 605, 29 AmSR 133, 16 LRA 745. 

Colo. —Kayser Vv. Maugham, 8 Colo. 
232, 6 P 8038. 

Tll.—Parish v. Bainum, 306 Ill. 618, 
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sale of but one lot of goods,®? or the joint purchase 
and sale of but one chattel or group of chattels,®# 
or of one piece of land,°* or for a series of trans- 


actions,®® as well as for the conduct of a continuous 


wise.°® 


business or of complicated undertakings. 
engaged in a specific adventure have all the rights 
and are subject to all the liabilities of general part- 
ners, but only as to that adventure, and not other- 
However, mere joint interest in a particular 
transaction will not create a partnership.°* 

[§ 42] (3) Dealing in Real Estate.°® 
quently been held that a partnership may be formed 


Partners 


It has fre- 


for the purchase and sale of lands and other real 


A partnership 


138 NE 147 [rev 223 Ill. A. 1]; Phil- 
lips v. Reynolds, 236 Ill. 119, 86 NE 
193; Morse v. Richmond, 97 Ill. 303. 
Kan.—Jones v. Davies, 60 Kan. 309, 
56 P 484, 72 AmSR 354; Simpson v. 
Tenney, 41 Kan. 561, 21 P 634. 
Md.—Morgart v. Smouse, 103 Md. 
463) 6382 A070, 0115 Ams rR WS6Tou 1 


go hae 1140. 
N. Y.—Guibert v. Saunders, 10 
40 Oh. 


NYSt 48. 

Oh.—Hulett v. Fairbanks, 

Ay 233; Yeoman y. Lasley, 40 Oh. St. 

0. 

Ok1.-—Chowning" v. Graham, 74 Okl. 
232, 178 P 676. 

Tv ex.—Spencer v. Jones, 92 Tex. 516, 
50 SW 118, 71 AmSR 870 [rev on oth- 
er grounds (Civ. A.) 47 SW 29, 665]; 
Allison v. Campbell, (Commn. A.) 
298 SW 523; Peck v. Powell, (Civ. 
A.) 259 SW 640 [rev on other grounds 
(Commn. A.) 271 SW 891]; Rush v. 
Amarillo First Nat. Bank, (Civ. A.) 
1607 -Siwe 329,*~ 609s. [reve ony other 
grounds (Commn. A.) 210 SW 521]. 

Can.—Coy v. Pommerenke, 44 Can. 
S.C. 543. 

See Barton v. Wamsley, 194 Iowa 
591, 190 NW 18 (stating the relation 
to be one of qualified partnership or 
a joint adventure, the equivalent of a 
qualified partnership in a particular 
transaction). 


55. > Eldridge) -v.." Troost, 29 Nv W. 
Super. 518, 3 AbbPrNS 20; Morgan vy. 
Child, 47 Utah 417, 155 P 451. 


56. Shackelford v. Williams, 182 
Ala. 87, 62 S 54; Eldridge v. Troost, 
29 N. Y. Super. 518, 3 AbbPrNS 20; 
Cumpston v. McNair, 1 Wend. (N. Y.) 
457; De Berkom v. Smith, 1 Esp. 29, 
170 Reprint 270. 

57. Clark v. Sidway, 142 U. S. 682, 
12 SCt 327, 35 L. ed. 1157; Hurley v. 
Walton, 63 Ill. 260; Galbreath v. 
Moore, 2 Watts (Pa.) 86; Bruce vy. 
Hastings, 41 Vt. 380, 98 AmD 592. 

58. Cross references: 
Agreements to buy and sell lands for 

profit as constituting partnerships 

see infra § 69. 

Contract of partnership for purchase 
and sale of realty as affected by 
statute of frauds see Frauds, Stat- 
ute of §§ 207, 208. 

Partnership real estate generally see 
infra §§ 188-204. 

59. U. S.—Thompson y. Bowman, 

6 Wall. 316, 18 L. ed. 736; In re War- 

1oU 297-Ey Cas. . No, 17,191, 2 Ware 

322. 

Cal.—Bates v. Babcock, 95 Cal. 479, 
30 P 605, 29 AmSR 133, 16 LRA 745; 
Gray v. Palmer, 9 Cal. 616. 

Colo.—Kayser v. Maugham, 8 Colo. 
232, 6° P» 803. 

Ill. Morse  v. Sia TT: 
303. 

Kan.—Jones v. Davies, 60 Kan. 309, 
56 P 484, 72 AmSR 354; Simpson v. 
Tenney,- 41 Kan. 561, 21 P 634. 

Ky.—Grant v. McArthur, 153 Ky. 
856, 155 SW 732. 
jMe-—Dudley v. Littlefield, 21 Me. 


Richmond, 


*By MANUEL PRENNER (§8§ 40-44). 


estate for profit, as well as for the purpose of deal- 
ing in personal estate or of engaging in commercial 
or manufacturing operations.°® 


Md.—Morgart v. Smouse, 103 Md. 
463, 63 A 1070, 115 AmSR 367, 7 Ann 
Cas 1140. i 


ercet .—Hirbour v. Reeding, 3 Mont. 


N. Y.—Williams v. Gillies, 75 a Ne 
197; Traphagen v. Burt, 67 N. 30; 
Chester v. Dickerson, 54 N.Y. a 13 
AmR 550; Rosen v. Rosen, 126 Misc. 
37, 212 NYS 405. See Sage v. Sher- 
man, 2 N. Y. 417 (holding that such 
a partnership does not possess all 
the attributes of an ordinary part- 
nership for the usual commercial 
purposes). 


Oh.—Hulett v. Fairbanks, 40 Oh. 
St. 233; Yeoman v. Lasley, 40 Oh. 
ae 1905 Ludlow v. Cooper, 4 Oh. 


Okl.—Chowning v. Graham, 74 Okl. 
232, 178 P 676. 

Or.—Flower v. Barnekoff, 20 Or. 
132, 25 P 370, 11 LRA 149; Kelley v. 
476, 16 P 40. 


aera 15 Or. 

4, Pad, Con Siifatt 
136 pa 43, 20 A 527, 20 AmSR 894, 
9 LRA 491). 

Tex.—Spencer v. Jopes, 92 ‘Tex. 
516, 50 SW 118, 71 AmSR 870 [rev 
on other grounds (Civ. A.) 47 SW 
29, 665]; Allison  v. Campbell, 
(Commn. A.) 298 SW 523; Péck v. 
Powell, (Civ. A.) 259 SW 640 [rev 
on other grounds (Commn. A.) 271 
SW 891]; Rush v. Amarillo First 
Nat. Bank, (Civ. A.) 160 SW 819, 609 
{rev on other grounds (Commn. A.) 
210 SW 52). 
hayden v. Barksdale, 76 Va. 

W. Va.—Teter v. Moore, 80 W. Va. 
443, 93 SE 342; Kyle v. Griffin, 76 W. 
Va. 214, 85 SE 559. 

Man. Benson v. McKane, 29 Man. 
233, 46). DomuR “83s [1919] 1 
WestWkly 349; Re Dart, 25 Man, 
258, 23 DomLR 399,130 WestLR 809, 
8 WestWkly Liss 

But see Farrand v. Gleason, 56 Vt. 
633, 636 (where it was said: “From 
its nature, and the legal requirements 
in regard ‘to conveying title to it, real 
estate alone has rarely been the 
sole subject-matter of a _ partner- 
ship’). 

“It cannot be questioned that two 
or more persons may become part- 
ners in buying and selling land. 
There is nothing in the nature or es- 
sence of a partnership which re- 
quires that it should be confined 
to ordinary trade and commerce, or to 
dealings in personal property.” 
Chester v. Dickerson, 54 N. Y. 

13 AmR 550 [quot Hirbour v. Reed: 
ing, 3 Mont. 15, 25]. 

“There is no longer..doubt that real 
estate may be a primary subject of 
a partnership relation. To make it 
partnership property, it is not essen- 
tial that it be acquired incidentally 
in the prosecution of the purposes 
of a trading or industrial business 
conducted in a firm name.” ‘Teter v. 
Moore, 80 W. Va. 443, 458, 98 SE 342. 


De OCR TO a Le 
For later casés, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 43-44] 
-[§ 43] (4) Shipowning.®° 


between shipowners. 
[§ 44] (5) Effect of MIlegality 
Transaction.** 


60. Common interest in ship as 
constituting partnership see infra § 


61. The Swallow, 23 F. Cas. No. 
138,665, Olcott 334; Bishop v. Ever- 
ett, 6 Hawaii 157; Phillips v. Pur- 
ington, 15 Me. 425; Harding v. Fox- 
croft, 6 Me. 76; Doddington v. Hal- 
let, 1 Ves. 497, 27 Reprint 1165. 

62. Harding v. Foxcroft, 6 Me. 
76; Seymour v. Montgomery, 4 Abb. 
Dec. (N. Y.) 207,.1 Keyes 463. 
eA Phillips v. Purington, 15 Me. 

64. Legal or legitimate business 
as element of definition see supra § 
1 note 5 [b]. 

Gambling partnerships see Gam- 
ing § 292. 

Illegality of contracts generally 
see Contracts §§ 339-480. 

65. Jackson vy. Akron Brick As- 
soc., 53 Oh. St. 303, 41°NE 257,53 
AmSR 638, 35 LRA 287. 


66. Spies v. Rosenstock, 87 Md. 14, 
39 A 268. 
{a] Purposes held illegal: (1) 


Buying up claims of soldiers for 
bounty land or scrip. Brooks v. Mar- 
tin, 2° Wall. (U. S.) 70, 17 L. ed. 732. 
(2) Dishonest and immoral horse- 
racing, Morrison v. Bennett, 20 
Mont. 560, 52 P 553, 40 LRA 158. 
(3) Enhancing price of articles man- 
ufactured and dealt in by the mem- 
bers of the partnership. Jackson v. 
Akron Brick Assoc., 53 Oh. St. 303, 
41 NE 257, 53 AmSR 638, 35 LRA 
287. (4) Enhancing price of beer 
and stifling competition in its sale. 
Wiggins v. Bisso, 92 Tex. 219, 47 Sw 
63tn 71 eAmS Ris 837: (5) Gambling 
partnerships see Gaming § 292. (6) 
Illegal lottery. Smith v. Richmond, 
114 Ky. 303, 70 SW 846, 24 KyL 1117, 
102 AmSR 283: Watson v. Murray. 
23 N. J. Eq. 257. (7) Operation of 
jitney bus under a permit issued 
to one partner, without application 
for a transfer of the permit to the 
partnership. Cerino v. Van Orden, 
98 N. J. Eq. 7, 129 A 704. (8) Non- 
registered partnership for farming, 
in violation of statute. Harris v. 
Amery 12, Uae Lic, P7248, (9) wPer= 
formance of an illegally procured 
contract for public work. McMul- 
len v. Hoffman, 174 U. S. 639, 19 SCt 
839, 43 L. ed. 1117 [aff 838 Fed. 372, 
Dee CGAY 178) 45 1 RAY 4107: (10) 
Secret partnership for pawnbroking 
in violation of statute. Gordon v. 
Howden, 12 Cl. & F. 237, 8 Reprint 
1395. (11) Secret trade combination 
to stifle local competition in grain, 
and control price. Craft v. McCon- 
oughy, 79 Ill. 346, 22 AmR 171. (12) 
Securing contracts for public works 
by stifling competition. King v. 
Winants, 71 N. C. 469, 17 sake pie 
(18) Selling liquor contrary to law. 
Com,. v. Gartman, 93 Pa. Dist: &- Co. 
329, 332 [cit Cyc]; Skale v. Becker, 
31 OntWN 278; Tetrault v. Desran- 
leau, 29 Revleg (Que.) 269. (14) 
Smuggling. Biggs v. Lawrence, 3 
TT. R. 454,.100 Reprint 673. 

Purposes held not illegal: 
(1) A contract of partnership to bid 


for public contracts and _ divide 
the profits, if the bid is accepted, 
is not void as against public 


policy where no purpose or effect 
to prevent competition in ee 


appears. Hegness v. Chilberg, 

Fed. 28, 189 CCA 492 [aff 5 Alas- 
ka 168]: Stevenson v. Boyd, 5 B. c 
626. (2) A provision in articles of 


partnership that all earnings by 


rs 


A partnership may 
have for its purpose the ownership of a ship by two 
or more persons in common;*! but it has been said 
that partnership is the exception, and part owner- 
ship*? or tenancy in common®® the usual relation 


A partnership cannot be formed 
for an illegal purpose or one contrary to public pol- 
iey,®> and where the thing to be done is illegal, a 
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contract of partnership for the purpose of doing 
such thing is equally illegal.*® 
rule that the court will not aid either party to an: 
illegal agreement,**? where a partnership is formed 
for “the prosecution of an illegal business or for the 


Under the general 


conduct of a lawful business in an illegal manner, 


of Purpose or 


either partner from public employ- 
ment shall be paid into the funds of 
the firm as firm property is not void 
as against public veney: Thurston 
v. Fairman, 9 Hun (N. Y.) 584; Ster- 
ry, v. Clifton, SUG Be OFGs0 ECL 110, 
137 Reprint 834. (3) A partnership 
might engage in the business of fur- 
nishing recruits during the time of 
the Civil War. Marsh v. Russell, 66 
N. Y. 288. (4) A partnership con- 
tract for importing during war is 
not invalid. Wallis v. Wheelock, 26 
La. Ann. 246. (5) The employment 
of the services of persons to sell the 
stock of insurance companies is a 
legitimate business, and a _ partner- 
ship may be formed for that pur- 
pose. Pratt v. Frazer, 95 Ark. 405, 
129 SW 2088. (6) It is not illegal 
for the assignee of a partnership for 
the benefit of creditors to agree to 
pay off the creditors and form a 
partnership with the members of 
the assigning firm. Jung v. Wey- 
and, 9 Oh. Dec. (Reprint) 485, 14 
CincLBul 143. (7) It is not illegal, 
for a son to accept an option to suc- 
ceed his deceased father as a part- 
ner, although concealing this fact 
from the other legatees of the father. 
In re Kalbfell, 29 PittsLegJNS (Pa.) 
52. (8) The fact that one of the 
parties to an agreement for the for- 
mation of a partnership to purchase 
and resell certain realty is the at- 
torney for the vendor does not make 
the agreement illegal nor serve as a 
defense to the other party in an ac- 
tion for an accounting. Blythe v. 
Cummings, 190 Iowa 1239, 176 NW 
688. (9) The fact that one of the 
parties to a partnership agreement, 
who agreed to furnish the capital, 
is the president of the bank from 
which loans are secured, without 
the knowledge of some of the di- 
rectors of the bank that he is a part- 
ner, does not make the partnership 
agreement contrary to public policy. 
Rush vy. Amarillo First Nat. Bank, 
(Tex. Civ. A.) 160 SW 319, 609 [rev 
on other grounds (Commn. A.) 210 
SW 521]. (10) An agreement for 
the formation of a partnership for 
the purpose of organizing a _ street 
railway and a construction company, 
the latter to be controlled by the 
parties and to be paid in stocks and 
bonds of the railroad a sum in ex- 
cess of the cost of construction, is 
not contrary to public policy, where 
it does not appear that the stock of 
the railroad had any value at the 
time the construction company 
agreed to take the stocks and bonds 
in payment for building the road, and 
is enforceable in an action for an 
accounting between the _ partners. 
Leeds v. Townsend, 228 Ill. 451, 81 
NE 1069, 13 LRANS 191. 

{e] Fraud upon creditors.— 
Where a partnership is formed for 
the purpose of transferring to it the 
assets of a prior firm in fraud of 
creditors of that firm, the members 
of which become silent partners in 
the new firm, an accounting of prof- 
its and capital will not be denied one 
of such silent partners as against 
the other partners, on the ground of 
the fraudulent and illegal purpose, 
except as affected by the assertion 


by creditors of their rights. Harvey 
v. Varney, 98 Mass. 118. 
{d] Where a highwayman at- 


tempted to compel his copartner in 
the business of dealing on Hound- 
slow Heath ‘‘with several gentlemen 


the courts will refuse to recognize its existence®® 
and will not lend their aid to assist either of the 
parties thereto in an action’ against the other.®® 
There can, according to the generally accepted doc- 


for divers watches, rings, swords, 
canes, hats, cloaks, horses, bridles, 
saddles, and other things to the value 
of £200 and upwards,” to account 
for plaintiff’s share of the plunder, 
his bill was condemned and thrown 
out for scandal and impertinence, 
his solicitors fined for reflecting upon 
the honor and dignity of the court, 
and he and his copartner hanged at 
Tyburn and Maidstone respectively. 
Everet v. Williams, 1 EHuropean Mag. 
p 360 [cit 9 Law Quart. Rev. p 197]. 


67. See Contracts § 440 et seq. 
68. Cal.—Chateau v. Singla, 114 
Cal? 91.) 45 P1105, 155 CAmSR 635033 


LRA 750. 

Ga.—Marine, ete., Ins. Bank v. Me- 
ied Dual. 83. 

Ind.—Hunter v. Pfeiffer, 108 Ind. 
197, 9 NE) 124. 

Nebr.—Gould vy. Kendall, 15 Nebr. 
549, 19 NW 483. 

N. Y.—Woodworth v. Bennett, 43 
N. Y. 273, 38 AmR 706. 

Oh.—Jackson v. Akron Brick As- 
soc., 53 Oh. St. 303, 41 NE 257, 53 
AmSR 638, 35 LRA 287. 

Pa.—Vandeegrift v. Vandegrift, 226 
Pa. 254, 75 A 365, 18 AnnCas 404; 
Com. v. Gartman, 3 Pa. Dist. & Co. 
329, 332 [aff 83 Pa. Super. 108, and 
eit Cyc]. 

Eng.—Harris v. Amery, L. R. 1 CG. 
P. 148; Gordon v. Howden, 12 Cl: & 
F. 237, 8 Reprint 1395: Blundell v. 
Winsor, 8 Sim. 601, 8 EngCh 601, 59 
Reprint 238. 

69. U. S.—McMullen v. Hoffman, 
174. U.. S).629};' 19 “St? $39, 43) wed: 
es pete v. Nutt, 4 Pet. 184,.% Ta 


Cal.—Wise v. Radis, 74 Cal. A. 765, 
242 P 90. 

Ill.—Shaffner v. Pinchback, phehy Tl. 
410, 24 NE 867, 23 AmSR 624. 

Ind.—Hunter v. Pfeiffer, 108 Ind. 
197,59" NEY 1245 
oo towe .—Anderson v. Powell, 44 Iowa 

Ky.—Smith v. Richmond, 114 Ky. 
303, 70 SW 846, 24 KyL "1117, 102 
AmSR 283. 

Md.—Spies v. Rosenstock, 87 Md. 
14, 39 A 268. 

Mich. —Smith v. Ayrault, 71 Mich. 
475, 39 NW 724, 1 LRA 311. 

Mo.—Jackson’ v. McLean, 100 Mo. 
130, 183 SW 393. 

N. J.—Cerino v. Van Orden, 98 N. 
J. Eq. 7, 129 A 704; Watson v. Mur- 
ray, 23 NTs Eq. 957 

N. C.—King v. Winants, TENE: 
469, 17 AmR 11. 

Or.—Page-Dressler Co. v. Meader, 
118 Or 359, 244 P 308. 

Pa.—Vandegrift v. Vandegrift, 226 
Pa. 254, 75 A 365, 18 AnnCas 404; 
Lessig v. Langton, Brightly 191. 

Tex.—Read v. Smith, 60 Tex. 379 
[dist De Leon y. Trevino, 49 Tex. 88, 
30 AmR 101 (where there had been 
a voluntary settlement)]. See Wig- 
gins v. Bisso, 92 Tex. 219, 47 SwW 637, 
71 AmSR 837 (supporting the text 
rule, and distinguishing Pfeuffer v. 
Maltby, 54 Tex. 454, 38 AmR 631 on 
the ground that recovery was proper- 
ly allowed in the latter case because 
it was there unnecessary to set 
up the illegal transaction in order 
to recover). 

Roa, tee v. Fletcher, 7 Gratt. 
(48 Va.) 1 
gg Fairbank v. Leary, 40 Wis. 

Wyo.—Kennedy v. Lonabaugh, 19 
Wyo. 852; 17 -P 1079; AnnCasi19138 
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trine, be no accounting demanded of a partner for 
the profits which may be in his hands where a part- 
nership is formed for an unlawful purpose,’° or 
where it engages in unlawful transactions;*1 nor 
can a recovery be had.*? However, there is author- 
ity to the effect that, upon the completion of the 
operations of an illegal partnership, a voluntary 
agreement between the parties for a division of the 
profits and a settlement may be enforced by a part- 
ner entitled to a share of the profits;** and there 
is also authority for the view that the court may 
direct a division of the profits where an illegal con- 
tract has been fully executed’* or the illegal purpose 
of the partnership has been accomplished,*® or may 
permit an action for the recovery thereof.7® This 
view has been based by some of the authorities up- 
on the ground that the recovery is not based upon 
the original illegal contract or transaction, but is 
based on the theory of an implied promise arising 
from the reception of the money or property held 
to be distinet from the original contract.‘7 How- 
ever, the doctrine of implied promise in cases where 
the transaction or contract has been completed and 
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ed. 732 to the facts therei#’ stated); 


[§ 44 


the profits therefrom are in the hands of one part- 
ner has frequently been expressly repudiated’® or 
limited.7® So, on a partnership accounting a par- 
ticular partner cannot be allowed credit for sums 
paid out by him for unlawful services.®°® 

Credits and contribution. Where a loss has been 
incurred in an illegal adventure, according to the 
general rule one partner cannot compel his copart- 
ners to contribute thereto,*! although there is some 
authority to the effect that, where there has been a 
loss and the accounts have been adjusted as between 
the partners, an action may be maintained upon an 
obligation given by the debtor partner to the oth- 
er,®? or that a partner paying the entire loss may 
recover the proper. proportion thereof from his ¢o- 
partners.8* However, a claim for contribution will 
not be rejected on the ground of iNegality unless 
the partnership is an illegal partnePship,** or un- 
less the act relied upon as the basis of the claim was 
not only illegal, but the illegality such that it must 
be, or ought to have been, known to the partner 
seeking contribution to have been illegal when it 
was committed.®® 


Eng.—Sykes v. Beadon, 11 Ch. D. S.) 70, 17 L. ed. 732; Wann v. Kelley, 
170; Armstrong v. Lewis, 2 Cromp. | Jackson v. McLean, 36 Fed. 213 [dist | 5 Fed. 584, 2 McCrary 628; Burke v. 
& M. 274, 30 ECL 539, 149 Reprint | Brooks va Martin’ 2 “Wall. 70, 17 L. | Flood, 1 Fed. 541, 6 Sawy. 220; An- 
763; Whitmore v. Mason, 2 Johns. | ed. 732]. derson v. Whitlock, 2 Bush (Ky.) 398, 
& H. 204; Mason v. Watkins, 10 L. T. Cal.—Wise v. Radis, 74 Cal. A.|92 AmD 489; Pfeuffer v. Maltby, 54 


Rep. N. S. 453; Ewing v. Osbaldiston, 
2 Myl. & C. 53, 14 EngCh 53, 40 Re- 
print 561; Biggs v. Lawrence, 3 T. | 449. 
R. 454, 100 Reprint 673. 

Ont.—Skale v. Becker, 31 OntWN | 14. 
ze Collins v. Swindle, 6 Grant Ch. 


Mere a partnership is itself illegal, 
no member of it can, in respect of any 
transaction tainted with the illegal- 
ity which infects the firm, obtain 


765,.242 P 90. 


Mass. 285. 
N 


1, Beds Saw, 


Ijl.—Northrup y. Phillips, 
La,.—Barrow v. Pike, 21 La. Ann. 
Mass.—Dunham 

J.—Todd v. Rafferty, 


Eq. 254 [aff 34 N. J. Eq. 552). 
Pa.—Maybin v. Coulon, 4 Dall. 298, 


Tex. 454,-38 AmR 631, 38 Tex. 5235 
De Leon v. Trevino, 49 Tex. 88, 30 
AmR 101; Hutchinson v. Murray, 
(Tex. Civ. A.) 169 SW 640; Sharp v. 
Taylor, 2 Phil. 801, 22 EngCh 801, 41 


99> E11. 


v. Presby, 120] Reprint 1153; Watts v. Brooks, 3 Ves. 
Jr. 612, 30. Reprint 113i. 
30 N. J. 75. Crescent Ins. Co. v. Bear, 23 


Fla. 50, 1 S 318, 11 AmSR 331; Bel- 
chery. Conner, 1 ‘S:2Gy $8. 
76. McDonald v. re 13 Wash. 


relief against any other member.” 
Smith v. Ayrault, 71 Mich. 475, 483, 
389 NW 724, 1 LRA 311. 

Cal.—Wise v. Radis, 74 Cal. A. 
765,.242 P 90: 


Ill.—Craft v. McConoughy, 79 Ill. 
346, 22 AmR 171. 
Ind.—Hunter v. Pfeiffer, 108 Ind. 


197, 9 NE 124. 

Towa.—Anderson v. Powell, 44 Iowa 
20. 

Ky.—Central Trust, etc., Co. v. Res- 
pass, 112 Ky. 606, 66 SW 421, 23 KyL 
1905, 99 AmSR 317, 56 LRA 479. 

Mont.—Morrison v. Bennett, 20 
Mont. 560, 52 P 553, 40 LRA 158. 

N. J.—Cerino v. Van Orden, 98 N. 
J. Ha. 7, 129 A 704; Watson v. Mur- 
LAY, 20 N. J. Eq. 257. 

INGO Keine evan Wale mits yabG dG INEN IC, 
469, 17 AmR 11. 

Or.—Page- >Dressler Co. v. Meader, 
118 Or. 359, 244 P 308. 

Pa.—Vandegrift v. Vandegrift, 226 
Pa. 254, 75 A 365, 18 AnnCas 404. 

Tex._-Wiggins Vi gsisso, 192. Lex. 
219, 47 SW 637, 71 AmSR 837 [dist 
Brooks v. Martin, 2 Wall. (U. S.) 70, 
17 L. ed. 732; Pfeuffer v. Maltby, 54 
Tex. 454, 38 AmR 631; .De Leon v. 
Trevino, 49 Tex. 88, 30 AmR 101]. 

Va.—Watson v. Fletcher, 7 Gratt. 
(48 Va.) 1. 

Wyo.—Kennedy v. Lonabaugh, 19 
Wyo. 352, 117 P 1079, AnnCas1913E 
133. 

Eng.—Sykes v. Beadon, 11 Ch. D. 
170; Battersby v. Smyth, 3 Madd. 
110, 56 Reprint 451; Evans v. Rich- 
ardson, 3 Meriy. 469, 36 Reprint 181; 
Knowles iv. Haughton, 11 Ves. Jr. 
168, 32 Reprint 1052; Everet v. Wil- 
liams, 1 Huropean Mag. p 360 [cit 9 
Law Quart. Rev. p 197]. 


Ont.—Collins v. Swindle, 6 Grant 
Ch. 282: 
71. U. S—McMullen v. Hoffman, 


TAT WseS.10005) LON SCC L839 .0843 | a eds 
1117 [aff 88 Fed. 372, 28 CCA 178, 45 
LRA 410] Qimiting the authority of 
Brooks vy. Martin, 2 Wall. 70, 17 L. 


Tex.—Read v. Smith, 60 Tex. 379; 
Lane v. Thomas, 37 Tex... 157: 

Wyo.—Kennedy v. Lonabaugh, 19 
By a3 352, 117 P 1079, AnnCas1913E 


72. Cal.—Wise v. Radis, 74 Cal. A. 
165, 242 P90. 
aes Root v. Stevenson, 24 Ind. 

Md.—Stewart v. McIntosh, 4 Harr. 
Ss. 233. 

N. Y.—Woodworth v. Bennett, 43 
INT GY 278; 3) Amin 706s = Gray, wv. Ox- 
ee Bros. Co.3059 Hun 387, 13 NYS 
86. 

Va.—Williams v. Kendrick, 105 Va. 
791, 54 SE 865. 

73. . Mitchell: vo Mish;, 9% Ark, (444, 
134 SW 940, 36 LRANS 838; De Leon 
v. Trevino, 49 Tex. 88, 30 AmR 101; 
Bellew v. Jacobs, (Tex. Civ. A.) 229 
SW 928. 

[a] Reasons for rule.—(1) ‘“Al- 
though the partnership may have 
been illegally formed . . yet when 
the contract has been executed . . 
and a division of the profits has been 
agreed upon, such division of profits 
forms a new contract, which is col- 
lateral to and not contaminated by 
the original contract.” Mitchell v. 
Fish, 97 Ark. 444, 450, 134 SW 940, 
36 LRANS 838. (2) “If a contract 
is illegal, certainly it does not follow 
that it is illegal or immoral for the 
parties, after its completion, to fair- 
ly settle and adjust the profits and 
losses which have resulted from it. 
The vice in the contract does not en- 
ter into the settlement so that all 
contracts and undertakings based up- 
on, or growing out of, the settlement, 
confer no rights which the courts 
will respect or enforce.’”’ De Leon v. 
Trevino, 49 Tex. 88, 92, 30 AmR 101. 

[b] Rule applied to a partnership 
formed between a man and a woman 
illicitly living together. Mitchell y. 
Fish, 97 Ark. 444, 1384 SW 940, 36 
LRANS 8388. 

74. Brooks v. Martin, 2 Wall. (U: 


412, 48 P 348. 

[a] Repayment of Capital: —While 
the court will not recognize a part- 
nership formed for an illegal pur- 
pose, by liquidating the profits and 
losses, one partner may recover from 
the other the capital he invested, in 
order that the parties may be re- 
stored to the positions which they, 
occupied before the formation of thé 
partnership. Tetrault v. Desranleau, 
29 RevLeg (Que.) 269. See Consum- 
ers Cordage Co. v. Connolly, 31 Can. 
S. ©. 244,303 (dictum). 

77. Willson v. Owen, 30 Mich. 474. 

78. Wise v. Radis, 74 Cal. A. 765, 
242 P 90; Morrison v. Bennett, 20 
Mont. 560, 52> P)553)- 40) iA S15: 
Todd v. Rafferty, 30 N. J. Hq. 254 
[aff 34 N. J. Eq. 552]; Kennedy 
v. Lonabaugh, 19 Wyo. 352,417 BP 
1079, AnnCas1913E 1338. 

79. McMullen v. Hoffman, 174 U. 
S.263'9,, 19) SCe83943- ia. ved. =m 17- 

80. Consaul v. Cummings, 24 App. 


(D. C.) 36; McDonald v. Buckstaff, 
56 Nebr. 88, 76 NW 476. 
81. U. S.—Bartle v. Nutt, 4 Pet. 


184, 7 L. ed. 825. 

Ky.—Central Trust, ete, Co. v. 
Respass, 112 Ky. 606, 66 SW 421, 23 
KyL 1905, 99 AmSR 317, 56 LRA 479. 

Mich.—Smith v. Ayrault, 71 Mich. 
475, 39 NW 724, 1 LRA 383i. 

576, 


Wis.—In re Ryan, 157 Wis. 
147 NW 993, AnnCas1916D 840. 
ener eS Vv. Beadon, 11 Ch.) D: 


$2. Crescent Ins. Co. v. as 23 


Fla. 50, 1 S<318); 12 AmSR- 33 

83. Petr ie v. ’Hantiay, Bhat A R. 418, 
100 Reprint 652. 

84 Smith v. Ayrault, 71 Mich. 
475, 39 NW_ 724, 1 LRA 311; In re 
Ryan, 157 Wis. 576, 147 NW 993. 


AnnCas1916D 840. 

85. Smith v. Ayrault, 71 Mich. 475, 
39 NW 724, 1 LRA 311; In re Ryan, 
157 Wis. 576, 147 NW 993, AnnCas 
1916D 840. ; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 44-45] 


Partial illegality of partnership business. Where 
a part of the business of a partnership is legal and 
a part illegal, an account of that which is legal may 
be had.8& Where, without the knowledge or par- 
ticipation of certain of the partners, the firm’s prof- 
its in a lawful business have been increased by 
wrongful acts, the innocent partners are not pre- 
eluded as against the guilty partners from recover- 
ing their share of the profits.87 Notwithstanding 
a portion of a firm’s profits comes from illegal trans- 
actions, it has been held that a note founded upon 
a division of the entire profits is not for that rea- 
son illegal.’§ 

Subsequent illegality. The happening of an event, 
subsequent to the making of a valid partnership 
contract, which would render illegal the business of 
the partnership as planned, will not nullify the con- 
tract.8° Where the business for which a partner- 
ship is formed is legal when the partnership is en- 
tered into, but afterward becomes illegal, an ac- 
counting may be had as to the business transacted 
prior to such time.?° 

Illicit relations between partners. The fact that 
the relation between the parties to the partnership 
contract is one of coneubinage®? or of bigamy®? has 
been held not to prevent recovery by one partner 
as such from the other of money or property due, 

s6. Anderson v. Powell, 44 Iowa 
20. See Lawn vy. Gilchrist, 34 Que. 
K. B. 265 (holding that, where a part- 


nership has been organized for a le- 
gal purpose, but later carries on an 


illegal business also, the partner |v. Lee, 43 App. 
having charge must account to his 90. Bennett v. 
eopartner for all the partnership } 213. 

business, including the illegal busi- 91. 


ness, the determination of the rights 
of the parties in the illegal busi- 
ness being left for the debate on the 
account). 

[a] One legal, one illegal, pur- 
pose.—Where a partnership is formed 
for real estate dealings and for the 92. 
illegal purchase of court and of-|]115 S 911; 
ficers’ fees, one partner may recover | Civ. 
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not rendered void between the part- 
ners by subsequent acts of congress 
declaring contracts with Indians for 
fees not consented to by the secretary 
of the interior to be void. 

(D. C.) 422. 
Woolfolk, 15 Ga. 


Mitchell v. Fish, 97 Ark. 444, 
1384 SW 940, 36 LRANS 838; 
v. Dabon, 155 La. 25, 98 S 744; 
mour v. Roger, 7 La. Ann. 152. 
pare Morales v. Velez, 18 F.(2d) 519 98. 
(where the evidence was held not to 
show a partnership relation). 

Prieto v. Prieto, 165 La. 710, 
Morgan v. Morgan, 1 Tex. 
AL OL 5s 21 ISI tod, 


[47 C.J.] 653 
especially where the bigamous marriage was entered 
into in good faith by the demanding ‘partner in the 
erroneous belief that the other had been legally 
divoreed.®? 

The illegality of the partnership contract need 
not be pleaded as a defense, but may be taken ad- 
vantage of whenever it appears in the course of a 
trial; 4 and if it is not so pleaded, the court may 
inquire into the nature of the partnership contract, 
and, if its illegality or opposition to public policy 
appears, may refuse to adjudicate upon alleged rights 
which are dependent upon it.°® 

[§ 45] e. Assent of Parties.* The mutual assent, 
required of parties to every enforceable contract,°® 
is necessary to the formation of a partnership.°* 
The assent of the parties may be express or im- 
plied,®’ but no partnership as between the parties 
will be created by implication or operation of law 
apart from an express or implied agreement to con- 
stitute the relation.®® Since the assent must be 
mutual, one cannot be made a partner without his 
voluntary assent,’ even though he furnishes means 
for an interest in the firm and is regarded by the 
other members as a partner;* nor can a partner- 
ship be entered into without the like assent of all 
the other parties to the agreement.’? It is not enough 
that one who alleges a partnership prove an agree- 
Tex.—White v.. McNeil, (Civ. A.) 


294 SW 928; Allison v. Campbell, 
oS dag we A.) 1 SW (2d) 866, 298 SW 
oO is 


Va.—Coons v. Coons, 106 Va. 572, 
56 SE 576. 

Wis.—Sander v. Newman, 174 Wis. 
321, 181 NW 822 

Eng.—Jacobsen. v. Hennekenius, 5 
Bro, PMG 482.2) Reprint’ ssi 


Ballinger 


Lagarde 


Dela- Ont. Armstrong v. White, 31 
Com- | OntWN 458. 
U. S.—Nightingale v. Milwau- 
kee Furniture Co., 71 Fed. 234. 


Ga.—Floyd v. Kicklighter, 139 Ga. 
133;°76 SB), 1014, 

Ti. —Bushnell v. Consolidated Ice 
Mach. Co.,) 138 ull %67, @ 2 Nba 506s 


from the other money received by the 93. Morgan v. Morgan, supra. Phillips v. Phillips, 49 ll. 437. 

latter in excess of the amount to 94. Harvey v. Varney, 98 Mass. Mich.—Bush vy. Haire, 197 Mich. 
which he is entitled, from the sale of | 118. 85, 163 NW 875. ’ 
a parcel of real estate, which is not 95. Wright v. Cudahy, 168 Ill. 86, Tex.—Rush vy. Amarillo First Nat. 


shown to have been purchased with|48 NE 39; 
the proceeds of the illegal business. s 
Spurlock .v. Wilson, 160 Mo. A. 14, fa] 
142 SW 363. 

87. Van Tine v. Hilands, 131 Fed. 
124; Pennington v. Todd, 47 N. J. 
Eq. 569, 21 A 297, 24 AmSR 419, 11 
LRA 589; Morris v. Morris, (R. I.) 
117 A 644. 4 

{a] Cheating customers.—(1) An 
innocent partner in a lawful busi- 


Reason 


device or 


such illegality. 
such contracts, 


Harvey v. Varney, 98 


cannot compel a court of equity to 
enforce a contract appearing by the 
evidence to be illegal, by the simple 99: 
inadvertence of omitting 5 ke 
from the pleadings the charge of 
In refusing to enforce 
the court does not 


Bank, (Civ. A.) 160 SW 319 [reh dén 

160 SW 609 (rev on other grounds 

(Commn. A.) 210 SW 521)]. 
Ont.—Armstrong v. White, 31 

OntWN 458. 

See supra § 37. 

Phillips v. Phillips, 49 Tll. 437; 

Freeman v. Bloomfield, 43 Mo. 391; 

Gandia v. Hermanos, 17 Porto Rico 

780; Coolidge v. Taylor, 85 Vt. 39, 80 


rule.—‘‘Parties 


ness cannot be deprived of his share 


of the profits by his copartner, be- 
cause the latter has increased the 
profits by cheating customers. Pen- 


nington v. Todd, 47 N. J. Eq. 569, 21 
AL 297. 924 “AmSR. 4197 It) LRA’ 589: 
(2) Where plaintiff and defendant 
entered into a partnership to share 
the profits and losses in the purchase 
and sale of certain stock, it was no 
defense to defendant’s liability to ac- 
count for all of the profits received 
that certain of them had been ille- 
gally received by accepting commis- 
sions from both the purchaser and 
the seller of the stock, in which im- 
proper conduct plaintiff did not par- 


ticipate. Van Tine v. Hilands, 131 
Fed. 124. 
re ae Gullatt v. Thrasher, 42 Ga. 


89. Ballinger v. Lee, 43 App. (D. 
C.) 422. 


{a] Thus a contract between at- 
torneys, whereby they agreed to be 
partners in the prosecution of Indian 
claims, in accordance with existing 
contracts with Indians for fees, is 


act for the benefit nor for the pres- 
ervation of the alleged rights of 
either party, but in the maintenance 
of its own dignity, to the public good, 
and the laws of the state.” Wright 
v. Cudahy, 168 Ill. 86, 48 NE 389, 41. 
96. See Contracts §§ 46-121. 
97. Nightingale v. Milwau- 
kee Furniture Co., 71 Fed. 234. 
Cal.—Stenian y. Tashjian, 178 Cal. 
174 P 8838. 
63 Fla. 


_ be pee 139 Ga. 


O’Brien, 


133, 76 SH 1011 
Tll.—Bushnell  v. Consolidated Ice 


Mach. Co., 138 Ill. 67, 27 596; 
Phillips v. Phillips, 49 Ill. 437; Hen- 
ry v. Darnall, 246 Ill. A. 250. 


Iowa.—Malvern Nat. Bank v. Hal- 
liday, 195 Iowa 734, 192 NW 843. 


Mich.—Bush v. Haire, 197 Mich. 
85, 168 NW 875. 
Mo.—Chapin v. Cherry, 243 Mo. 


375, 147 SW 1084; Bevan v. Hill, (A.) | 


284 SW 174. 

Mont.—McCormick v. Stimson, 54 
Mont. 272, 169 P 726; Beasley v. Ber- 
ry, 33 Mont. 477, 84 P 791 (statute). 


ee 


4 


y 


A 1038. 

[a] Bule applied.—The fact that 
a company engaged in cheese making 
was a voluntary association did not 
ae its Pag tise Oteoet thereof 
and copartners oolidg a 
85 Vt. 39, 80 A 1038. Oe ears 
AAs Atwood v. Meredith, 37 Miss. 

3. 
How. 122, 12 L. ed. 370; ‘Carroll’ v. 
Morosco, 298 Fed. 460. 
jg Phillips v. Phillips, 49 Ill. 


ce ee v. Spurr, 7 Pick. 


= 


. Y.—Burnett v. Snyder, 76 N. Y. 
344 “Taft 43 N.Y. Super. 238]?) Ma- 
govern v. Robertson, 14 NYS 114 
{rev on other grounds 12 NEYO On 
mem, 29 NE 150. mem, 129 N. Y. 636 
mem, 29 NE 1031 mem]. 

On. —Channel v. Fassit, 16 Oh. 166. 

Pa. Hedges) sApp:, 63s Paameotes 
Mason vy. Connell, 1 Whart. 
Fenner v. Rhoad, 8 North. 5 

Man.—Halvorson v. Bowes, 22 
Man. 447, 5 DomLR 693, 21 WestLR 
593, 2 WestWkly 586. 
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654 [47 C.d.] 
ment in which the parties call themselves “part- 
ners.” The term may have been used in a popular 
rather than a legal sense, or as a matter of business 
convenience, and hence no partnership may have 
been intended by the parties.* 

Offer and acceptance. No partnership is created 
by an offer by one party, which is not accepted un- 
equivocally and in all its terms by the other;° 
nor by an acceptance on behalf of that other by an 
unauthorized agent. In the latter case, if such 
acceptance is thereafter ratified, the partnership 
contract dates from the orieinal .acceptance.* The 
mere intention to form a partnership at some time 
in the future is not sufficient.® 

Indefiniteness of articles. So-called articles of 
partnership which are vague and indefinite with re- 
spect to such important matters. as the amount of 
capital to be furnished, the extent of the business 
to be transacted, the manner in which it is to be 
conducted, and the duties of the several partners, 
will not be enforced by a court.? But articles are 
not too vague and indefinite where the agreement is 
to furnish a definite sum of money or as much as 
may be necessary,’° or to engage in business for the 
sale of certain goods and such other merchandise 
as may be profitable.1! 

[§ 46] f. Consideration.1? 
the rule applicable to contracts generally,!*® a con- 
tract of partnership must be founded on some legal 
consideration.1* Whatever will constitute a con- 
sideration in the case of other contracts?® will like- 
wise constitute a consideration in the case of a part- 
nership agreement.!® So the partnership agreement 
will be supported by the mutual covenants and prom- 

[a] Agreement to share profits 


and losses with one member of a firm 


t 871 mem]. 
will not render a person a partner 


PARTNERSHIP 


In accordance with 


1035 [aff 226 N. Y. 610 mem, 123 NE 


Eng.—In re Vince, 


[§§ 45-47 


ises of the copartners,*? such as their mutual agree- 
ment to contribute capital to the partnership enter- 
prise,1® or to contribute services!® or capital in ex- 
change for services,2° or to assume the risks and 
liabilities attached to the relationship.2+ If the 
partnership agreement provides simply that one of 
the parties is to give and the other is to receive a 
half interest in the profits of an enterprise started 
by the former, without anything being promised by 
the latter toward the accomplishment of its object, 
no enforceable contract exists.2* But if the latter 
takes part in carrying on the enterprise, and thus 
subjects himself to partnership liability to outsiders, 
he furnishes a sufficient consideration for the for- 
mer’s promise, and acquires all the rights of a co- 
partner.?? The assumption of a partner’s liability, 
or the continuation of such liability beyond the orig- 
inal term, is ample consideration for.special provi- 
sions in the partnership agreement, such as for in- 
demnification against loss,?* or securing to the part- 
ner an interest greater than his contribution to the 
capital of the firm would ordinarily warrant,?° or 
providing that on the death of one partner all his 
interest shall pass to the other member of the firm.?® 
Failure by a partner to contribute his share of cap- 
ital pursuant to an agreement to form a firm does 
not prevent the existence of a firm.?7 Such failure 
may be waived by the other parties to the agree- 
ment.?® 

[§ 47] g. Intention To Create Partnership. The 
court, in determining whether a particular contract 
or transaction constitutes a partnership as between 
the parties thereto, will seek to ascertain their in- 
tention as disclosed by the entire transaction.?® The 
20. Doan v. Rogan, 78 Oh. St. 372, 


87 NE 263; Dale v. Hamilton, 5 Hare 


[1892] 2 Q. B.| 369, 26 EngCh 369, 67 Reprint 955. 


without the assent of the other part- | 478. 21. Byrd v. Fox, 8 Mo. 574; Cole- 
ners. Setzer v. Beale, 19 W. Va. 274. 10. Floyd v. Kicklighter, 139 Ga.|man v. Eyre, 45 N. Y. 38; Clay v. 
Subpartnership see infra § 112. 133, 76 SE 1011. Kelly, 120 Va. 437, 91 SE 621. 
4 Ala.—Gulf City Shingle Mfg. 11. Goldsmith v. Sachs, 17 Fed. 22. Trayes v. Johns, 11 Colo. A. 


Co. v. Boyles, 129 Ala. 192, 29 S 800. 
Ark.—Oliver v. Gray, 4 Ark. 425. 
Ill.—Sailors v. Nixon-Jones Print- 

ing Co. 20) Tl; A. 509% 
Mich.—Bush vy. Haire, 197 Mich. 

85, 163 NW _ 875. 
Mo.—Mackie-Clemens Fuel Co. v. 

Brady, 202 Mo. A. 551, 208 SW 151; 

peeing v. Schreiber, (A.) 202 SW 

N. Y.—Livingston v. Lynch, 4 
Johns. Ch. 5738. 

Man.—Halvorson v. Bowes, 22 Man. 
447, 5 DomLR 693, 21 WestLR 593, 2 
WestWkly 586. 

5. Metcalf v. Redmon, -43 Ill. 264; 
Bennett vee ulliam ss). Dies An tlisi5y: 
Farrow v. Bresler, 108 Mich. 564, 66 
NW 492; Chapin v. Cherry, 243 Mo. 
375, 147 SW 1084. 

6. Miles v. Wann, 27 Minn. 56, 6 
NW 417. 

7. Williams v. Butler, 35 Ill. 544 
(such ratification may cut off inter- 
vening rights, which rest on an in- 
ed equity to that of the princi- 
pal). 

8. Baldwin v. Burrows, 47 N. Y. 

199; Beaver v. Slane, 271 Pa. 317, 114 

A 509; Martin v. Baird, 175 Pa. 540, 

34 A 809. 

Executory agreement as to part- 
nership see infra § 48 ~ 

0: 


9. Ala.—Savyannah ‘Rail, etc., 


v. Sabel, 145 Ala. 681, 40'S 88 [foll 
Sabel v. Savannah Rail, ete., Co.; 135 
Ala. 380, 33 S 663]/ 

Conn.--Morris _ Vv. Peckham, 651 
Conn. 128. 

Mich.—Bush v. Haire, 197 Mich. 85, 
163 NW 875; Pulford v. Morton, 62 
Mich. 25, 28 NW 716. 

N. Y.--Interstate Chemical Corp. 


v. Duke, 176 App. Div. 684, 163 NYS 


726, 8 Sawy. 110. 
12. Gonsideration for modification 
of partnership agreement see infra 
50 


13. See Contracts §§ 145-149. 

14. Holdridge v. McKewen, 107 
Ark. 368, 155 SW 113; Fehrenbach 
v. Stults, (Mo. A.) 206 SW 578; Stun- 
don v. Dahlenberg, 184 Mo. A. 381, 
171 SW i737. 

15. See Contracts §§ 150-236. 

16. Holdridge v. McKewen, 107 
Ark. $368, 155 SW 1138; Blythe v. 
Cummings, 190 Iowa 1239, 176 NW 
688. 

fa] Consideration held sufficient. 
—Signing, by a retired partner, of 


assignment of firm contract was suf- 
ficient consideration for contract to 
give him a share of profits. Clay v. 
Kelly, 120 Va. 437, 91 SE 621. 


17. Ark.—Holdridge v. McKewen, 
107 Ark. 368, 155 SW 113. 
f J Cummings, 190 
Iowa 1239, 176 NW 688. 


Mo.—Byrd v Fox, 8 Mo. 574. 
N. Y.—Coleman v. Eyre, 45 N. Y. 


38. 

Oh.—Breslin v. Brown, 24 Oh. St. 
565, 15 AmR 627. 

Okl.—Anderson v. Whitener, 127 


Okl. 284, 261 P 156. 
S. C.—Belcher v. Conner, 1S. C. 88. 
Eng. as re Wedgwood Coal, etc., 
CoeeiuChee Dib: 
N. Tome Herkimer, 
18. Blythe v. Cummings, 190 Iowa 
1239, 176 NW 688; Rush Centre 
Creamery Co. v. Hillis, 3 Pa. Super. 
; Kimmins v. Wilson, 8 W. Va. 


Smith v. Padrosa, 139 Ga. 484, 
77 SE 639; Breslin v. Brown, 24 Oh. 
St. 565, 15 AmR 627. 


Stew. 17. 


219, 52 P 1113; Mitchell v. O’Neale, 
4 Nev. 504; Leighton v.' Hale, 3. IN. 
B. Eq. 68 [app dism 37 N. B. 545, 2 
HastLR 136). 

23. minisey v. Wilson, 79 N. Y. 78: 
Guccione v. Scott, 21 Mise. 410, 47 
NYS 475 [aff 33 APP. IDiVe “214, S53 
NYS 462]; Geddes, v. Wallace, ps 
Bligh 270, 4 Reprint 328; Heyhoe v. 
Burge, 9 Cc. B. 431, 67 ECL ASIST 
Reprint 960. 


24. Clift v. Barrow, 108 N. Y. 187, 
15 NE 327. 

25. Lyle v. Howard, 68 SW 144, 24 
KyL 143. 

26. McKinnon v. McKinnon, 56 


Fed. 409, 5 CCA 530 [rev 46 Fed. 713]. 

oe Whitley v. Bradley, 13 Cal. A. 
720, 110 P 596; Murray v. Johnson, 1 
Head (Tenn.) 353. 

28. Brady v. Powers, 112 App. Div. 
845, 98 NYS 237, 105 App. Div, 476, 
94 NYS 259 [aff 188 N. Y. 626 mem, 
81 NE 1160 mem]. 

29. U. S.—Giles v. Vette, 263 U. S. 
553, 44 SCt 157, 68 L. ed. 441 [aff 281 
Fed. 928] (Illinois) ; London Assur. 
Corp. v. Drennen, 116 U. S. 461, 6 SCt 
442, 29 L. ed. 688; Drennen v. London 
Assur. Corp., 113 U. S. 51, 5 SCt 341, 
28 L. ed. 919 [rev 20 Fed. 657]; Suge 
veo Hopkins, 1LoRy e(2d)y baz Brooks 
v. Smith, 290 Fed. 33;. In re Hoyne, 
277 Fed. 668 [certiorayi den 258 U. S. 
623 mem, 42 SCt 317 mem, 66 L. ed. 
796 mem]; De Rees v. Costaguta, 275 
Fed. 172 [certiorari den 257 te S. 
648 mem, 42 SCt 56 mem, 66 L. ed. 
415 mem]; Reid v. Shaffer, 249 Fed, 
553, 161 CCA 479; In re Gibson, 191 
Fed. 665; In re Hirth, 189 Fed. 926; 
Jones v. Patrick, 140 Fed. 403; Four- 
chy v. Ellis, 140 Fed. 149; Fechteler 
v. Palm, 133 Fed. 462, 66 CCA 336° 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Shea v. Nilima, 133 Fed. 209, 66 CCA 
263; Moore v. Hammond, 110 Fed. 
897 [aff 121 Fed. 759, 58 CCA 35 (cer- 
tiorari den 191 U. S. 569 mem, 24 SCt 
841 mem, 48 L. ed. 306 mem)]; Earle 
v. Art Library Pub. Co., 95 Fed. 544; 
Bancroft v. Hambly, 94 Fed. 975, 36 
CCA 595; Stevens v. McKibbin, 68 
Fed. 406, 15°CCA 498; Hazard v. 
Hazard, 11 F. Cas. No. 6,279, 1 Story 
sides In re -Pierson,; 19 “Hh. iCas. >No: 
erate SS 

Ala.—Cunningham v. Staples, 216 
Ala. 531,113 S 590; Watson v. Hamil- 
ton, 180 Ala. 3, 60 S 68; Brooke v. 
Tucker, 149 Ala. 96, 43 S 141; Nelms 
v.. MeGraw. 93 Ala. <245;/,59 S: 719; 
Tayloe v. Bush, 75 Ala. 432; Couch 
v. Woodruff, 63 Ala. 466; Chisholm 
v. Cowles, 42 Ala. 179; Dicks v. Mc- 
Allister, 20 Ala. A. 5, 100 S 631 [cer- 
tiorari den 211 Ala. 422, 100 S 632]; 
Bass v. Clements, 6 Ala. A. 167, 60 S 
443. 

Alaska.—Chilberg v. 
Alaska 168. 

Ark.—Fee-Crayton Hardwood Lum- 
ber Co. v. Fee-Crayton Hardwood Co., 
171 Ark. 831, 286 SW 967; Brown- 
Moore Lumber Co. v. Morgan, 164 
Ark. 6, 260 SW 712; Stephens v. 
Neely, 161 Ark. 114, 255 SW 562, 45 
ALR 1236; Betts v. Hackathorn, 159 
Ark... 621, 252 SW 602, 31. ALR 847; 
Wilson vy. Todhunter, 137 Ark. 80,~207 
SW 221; Reeves Lumber Co. v. Da- 
vis, 124 Ark: 143, 187 SW 171; Beebe 
v. Olentine, 97 Ark. 390, 134 SW 936; 
Roach vy. Rector, 93 Ark. 521, 123 SW 
399; La Cotts v. Pike, 91 Ark. 26, 120 
Sw 144, 134 AmSR 48; Buford v. 
Lewis, 87 Ark. 412, 112 SW 963; 
Johnson vy. Rothschilds, 63 Ark. 518, 
41 SW 996; Culley v. Edwards, 44 
Ark. 423, 51 AmR 614; Olmstead v. 
Hill, 2 Ark. 346. 

Cal.— Chapman v. Hughes, 104 Cal. 
302, 37 P 1048, 38 P 109; Behlow v. 
Fischer, 102 Cal. 208, . 
Wheeler v. Farmer, 
Heebner v. Senderman, 
106; McPherson v. Great Western 
Milling Co., 44 Cal, A. 491, 186 P 803; 
McTigue v. Arctic Ice Cream Supply 
So0220 Cat. A. 708,130 Pit65. 

Colo.—Mason v. Sieglitz, 22 Colo. 
320, 44 P 588; Omaha, etc., Smelting, 
etc., Co. v. Rucker, 6 Colo. A. 334, 
40 P 853. 

Fla.—Armbrecht Lumber Co. v. 
Adair, 91 Fla. 460, 108 S 222; Web- 
ster v. Clark, 34 Fla, 637, 16 S 601, 
43 AmSR 217, 27 LRA 126. 

Ga.—Morrison v. Dickey, 122 Ga. 
353, 50 SE.175, 69 LRA 87; Huggins 
V..Hugeins, 117, Ga. 151,43 SH +759; 
South Carolina, etc., R. Co. v. Au- 
gusta Southern R. Co., 107 Ga. 164, 
_33 SE 36; Allgood v. Feckoury, 36 Ga. 
A. 42, 135 SE 314; Falk v. LaGrange 
Cigar Co., 15 Ga. A. 564, 84 SE 93. 

Hawaii.—Winkelbach v. Honolulu 
Amusement Co., Ltd., 20 Hawaii 498. 

Ill.—Goacher v. Bates, 280 Ill. 372, 
117 NE 427; Reed v. Engel, 237 Ill. 
628, 86 NE 1110 [aff 142 Tl. A. 413]; 
National Surety Co. v. T. B. Town- 
send. Brick, etc., Co., 176 Ill.156, 52 
NE 938; Grinton v. Strong, 148 Ill. 
587, 36 NE 559; Furber v. Page, 143 
Ill. 622, 32 NE 444; Niehoff v. Dud- 


Hegness, 5 


ley, 40 Ill. 406; Stevens v. Faucet, 
24 Ill. 483; Sample v. Farson, 174 
Te AL. 3343 - Briges) v.. Kohl, .132 Tl. 
A. 484; Pierpont v. Lanphere, 104 Ill. 
7 ee Butler v. Merrick, 24 Ill. A. 


Ind.—Bacon y. Christian, 184 Ind. 
517, 111 NE 628; Ellsworth v. Pome- 
roy, 26 Ind. 158; Macy v. Combs, 15 
Ind. 469, 77 AmD 103; Breinig v. 
Sparrow, 39 Ind. A. 455, 80 NE 37, 39 
Ind. A. 702, 80 NE 40; Bradley v. 
ee 24 Ind. A. 2, 56 NE 44, 79 AmSR 

Bil. 

Iowa.—Norwood v. Parker, 217 NW 


622; Malvern Nat. Bank v. Halliday, 
195 Iowa 734, 192 NW 843; Fleming 
v. Fleming, 174 NW 946; Ruddick 


v. Otis, 33 Iowa 402; Price v. Alex- 
ander, 2 Greene 427, 52 AmD 526. 
Kan.—Sutton v. Schaff, 104 Kan. 
282, 178 P 418. 
Ky.—Marshall v. Bennett, 214 Ky. 
828, 283 S 115; Whayne Supply 
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Co. v. McGowan, 213 Ky. 102, 280 SW 
491; Stewart v. Stovall, 191 Ky. 508, 
230 SW 929; Boreing v. Wilson, 128 
Ky. 570, 108 SW) 914, 33 KyL 14; 
Williams v. T. J. Ashbrook .Co., 4 Ky. 
Op. 439. 

La.—Amacker v. Kent, 144 La. 545, 
80 S 717; Bluefields SS. Co. v. Lala 
Ferreras Cangelosi SS. Co., 133 La. 
424, 63 S 96; Leonard v. Sparks, 109 
La. 543, 33 S 594; Greend v. Kummel, 
41 La: Ann. 65, 5 S 555; Halliday v. 
Bridewell, 36 La. Ann, 238; Borden- 
Aicklen Auto Supply Co. v. Folse 
Serv. Station, 6 La. A. 1. 

Md.—Southern Can Co. v. Sayler, 
152 Md. 303, 136 A 624; Tomlinson 
v. Dille, 147 Md. 161, 127 A 746; Ab- 
bott v. Hibbitts, 142 Md. 7, 119 A 650; 
Heise v. Barth, 40 Md. 259; Bull v. 
Schuberth, 2 Md. 88. 

Mass.—Rosenblum vy. Springfield 
Produce Brokerage Co., 243 Mass. 111, 
137 NE 357; Wheelock v. Zevitas, 229 
Mass. 167, 118 NE 279; McMurtrie 
v. Geiler, 183 Mass. 451, 67 NE 358; 
Gunnison v. Langley, 3 Allen 337. 

Mich.-—Klein v. Kirschbaum, 240 
Mich. 368, 215 NW 289; Steinhoff v. 
Bullock, 214 Mich. 473, 188 NW 31; 
Morrison v. Meister, 212 Mich. 516, 
180 NW 395; Mullholland v. Patch, 
205 Mich. 490, 171 NW 422; McDon- 
ald v. Fleming, 178 Mich. 206, 144 
NW 519; Edwards v. Zuck, 171 Mich. 
29, 136 NW 1122; Scholtz v. Freud, 
128 Mich. 72, 87 NW 130; Runnels 
v. Moffat, 73 Mich. 188, 41 NW 224; 
Beecher v. Bush, 45 Mich. 188, 7 NW 
785, 40 AmR 465; Gray v. Gibson, 6 
Mich. 300;° Bird v. Hamilton, Walk. 
361. 

Minn.—Moore vy. Thorpe, 133 Minn. 
244,158 NW 235; McAlpine v. Millen, 
104 Minn. 289, 116 NW 588; McDon- 
ae v. Campbell, 96 Minn. 87, 104 NW 

Mo.—Darling v. Buddy, 1 SW (2d) 
163; Green v. Whaley, 271 Mo. 636, 
197 SW 355; Nugent v. Armour Pack- 
ing Co., 208 Mo. 480, 106 SW 648; 
Diamond Creek Cons. Gold, ete., Min. 
Co. v. Swope, 204 Mo. 48, 102 SW 561; 
Moorshead v. St. Louis United R. Co., 
203 Mo. 121, 96 SW 261, 100 SW 611; 
Hughes v. Ewing, 162 Mo. 261, 62 SW 
465; Torbert v. Jeffrey, 161 Mo. 645, 
61 SW 823; Mackie v. Mott, 146 Mo. 
230, 47 SW 897; Clifton v. Howard, 
89 Mo. 192, 1 SW 26, 58 AmR 97; 
Kellogg Newspaper Co. v. Farrell, 88 
Mo. 594; Priest v. Chouteau, 85 Mo. 
398, 55 AmR 373; McDonald v. Mat- 
ney, 82 Mo. 358; Vickers vy. Arthur, 
812; Furlong v. 
(2d) 162; Horine 
v. Clear, (A.) 2 SW (2d) 154; Ehr- 
licher v. Turner, (A.) 232 SW 743; 
Roark v. Pullam, 207 Mo. A. 425, 229 
SW 235; Hindman v. Secoy, (A.) 218 
SW 416; Interstate Coal Co. v. Gor- 
don, (A.) 216 SW 783; Jones v. Bruce, 
(A.)' 211 SW 692; Mackie-Clemens 
Fuel Co. v. Brady, 202 Mo. A. 551, 208 


SW 151; Allen v. Coglizer, (A.) 208 
SW 102; Goodyear Tire, etc., Co. v. 
Ward, 197 Mo. A. 286, 195 SW 175; 


In re Whitlow, 184 Mo. A. 229, 167 
SW 463; Willoughby v. Hildreth, 182 
Mo. A. 80, 167 SW 639; Graf Dis- 
tilling Co. v. Wilson, 172 Mo. A. 612, 
156 SW 23; Spurlock v. Wilson, 160 
Mo. A. 14, 142 SW 363; Sawyer v. 
Burris, 141 Mo. A. 108, 121 SW 321; 
Beller v. Murphy, 139 Mo. A. 663, 123 
SW 1029; Swofford Bros. Dry Goods 
Co. v. Diment, 132 Mo. A. 616, 111 SW 
1196; Glore v. Dawson, 106 Mo. A. 
107, 80 SW 55; Hazell v. Clark, 89 
Mo. A. 78; Martin vy. Cropp, 61 Mo. A. 


607; Osceola Bank vy. Outhwaite, 50 
Ie te 124; Kelly v. Gaines, 24 Mo. 


Mont.—Hunter v. Conrad, 18 Mont. 
177, 44 P 523; Parchen v. Anderson, 5 
Mont. 438, 5 P 588, 51 AmR 65. 

Nebr.—Sanley v. Davies, 113 Nebr. 
614, 204 NW 385; Garrett v. Republi- 
een Pub. Co., 61 Nebr. 541, 85 NW 

N. H.—Pillsbury v. Pillsbury, 20 
NN... Bi. 90: 

N. J.—Mershon vy. Hobensack, 22 
ING da oles ate. 23) Nw J. dus 80 
Sheridan v. Medara, 10 N. J. Hq. 469, 
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64 AmD 464. 
N. M.—Hannett v. Keir, 30 N. M. 
277, 231 P 1090; Trauer v. Meyers, 


19 N. M. 490, 147 P 458. 

N. Y.—Martin v. Peyton, 246 N. Y. 
213, 158 NE 77; Thomson v. Batchel- 
ler, 201 N. Y. 551, 94 NE 619; Central 
City Sav. Bank v. Walker, 66 N. Y. 
424; Osbrey v. Reimer, 51 N. Y. 630 
[mod 49 Barb. 265]; Salter v. Ham, 
31 N. Y. 321; Hutchinson ‘v. Bird- 
song, 211 App. Div. 316, 207 NYS 273; 
Kent v. Universal Film Mfg. Co., 200 
App. Div. 539, 198 NYS 838; Mosco- 
witz v. Sassulsky, 141 App. Div. 763, 
126 NYS 513 [aff 206 N. Y. 720 mem, 
100 NE 1130 mem]; Griffin v. Carr, 
21 App. Div. 51, 47 NYS 323; Evans 
v. Warner, 20 App. Div. 230, 47 NYS 
16; Heye v. Tilford, 2 App. Div. 346, 
37 NYS) 751i «faff: 154 Ni) Youl57 mem, 
49 NE 1098 mem]; Wilcox v. Williams, 
92 Hun 250, 36 NYS 944; Whitting- 
ham v. Darrin, 45 Misc. 478, 92 NYS 
752; Schultz v. Brackett Bridge Co., 
35 Misc. 595, 72 NYS 160; Torres v. 
Rogers, 28 Misc. 176, 58 NYS 1104; 
Pierce v. Feno, 184 NYS 851 [aff 198 
NYS 942 mem]; Hayward vy. Barron, 
19 NYS 38838; Smith v. Lennon, 14 
NYS 260; Peyser v. Halsted, 5 NYS 
827 [rev on other grounds 56 Hun 175, 
9 NYS 229]; Trask v. Hazazer, 4 NYS 
635. See Clift v. Barrow, 108 N. Y. 
187, 15 NE 327 (the intention, while 
not controlling, is important in the 
examination and consideration of the 
paper executed by the parties and 
which is claimed to amount to an 
agreement for the formation of a 
partnership between them). 

N. D.—Shirley v. Straub, 50 N. D. 
872, 198 NW 675. 

Oh.—Miller, etc., Mfg. Co. v. Laid- 
law-Dunn-Gordon Co., 17 OhS&CP 
499, 4 OhNPNS 554; Barricklow v. 
Foe 15 OhS&CP 743, 3 OhNPNS 


Okl.—Farmers’ Co-op. El. Co. v. 
Farmers’ Union Co-op. Exch., 127 Okl. 
275, 260 P 755; Morris v. Savage, 126 
OKI. 221,259" P» 239; Campbell ~w. 
Smith, 106 Okl. 26, 232 P 844; Foster 
v. Wilkinson, 96 Okl. 110, 220 P 325; 
Gillespie v. Shufflin, 91 Okl. 72, 216 
P 132; Municipal Pav. Co. v. Herring, 
50 Okl. 470, 150 P 1067; McKallip v. 
Geese, 30 Okl. 33, 118 P 586; Citizens’ 
Nat. Bank v. Mitchell, 24 Okl. 488, 
103 P 720, 20 AnnCas 371; Logan v. 
Oklahoma Mill Co., 14 Okl. 402, 79 
PLoS: 

Or.—Call v. Linn, 112 Or. 1, 228 B 
127; Northwestern Transfer Co: v. 
Investment. Co., 81 Or. 1.75, 158 P2815 
Hanthorn v. Quinn, 42 Or. 1, 69 P 817; 
Flower v. Barnekoff, 20 Or. 132, 25 
Br 70; AI GRAW-4S. 

Pa.—Kaufmann vy. Kaufmann, 222 
Pa. 58, 70 A 956; Krall v. Forney, 
182 Pa. 6, 37 A 846; Walker v. Tup- 
per, 152 Pa. 1, 25 A 172; Beeson v. 
Lang; 855 Pas) 19%; “Gilb vit Keane 6 
Serge. & R. 333; Strauss v. Mendel- 
sohn, 63 Pa. Super. 504; Bunyea v. 
Robinson, 9 Del. Co. 12; Ditsche vy. 
Becker, 6 Phila. 176; McGee v. Me- 
Dermott, 34 PittsbLegJNS 41. 

Philippine.—Kiel v. Sabert, 46 Phil- 
ippine 193. 

S. D.—Wilke v. Simon, 46 S. D. 422, 
193 NW 666; Grigsby v. Day, 9 S. D. 
585, 70 NW 881. 

Tex.—Stevens v. Gainesville Nat. 
Bank, 62 Tex. 499; Southern Suréty 
Co. v. Texas Employers’ Ins. Assoc., 
(Civ. 7A.)  24SW: (2d) 310; Champion 
v. D’Yarmett, (Civ. A.) 298 SW 587; 
Harding v. Giddings, (Civ. A.) 256 
SW 305 [rev on other grounds 
(Commn. A.) 267 SW 976]; Humble 
Oil, ete., Co. v Strauss, (Civ. A.) 243 
SW 528; Markowitz v. Greenwall 
Theatrical Circuit Co., (Civ. A.) 75 
SW _74; Cleveland v. Anderson, 2 Tex. 
A. Civ. Cas. § 146 

Utah.—Morgan v. Child, 47 Utah 
417, 155 P 451. 

Wash.—Nicholson vy. Kilbury, 83 
Wash. 196, 145 P 189 Yatsuyanagi 
v. Shimamura, 59 Wash. 24, 109 P 
282; Causten v. Barnette, 49 Wash. 
659,96. P-225. 

W. Va.—Duffield v. Reed, 84 W. Va. 
284, 99 SE 481; Deering v. Coberly, 
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courts should always seek to give effect to the inten- 
tion of the parties,*° having regard for the rule that 
a partnership may be created without any definite 
‘The intention of the parties 
may be shown by their express agreement, or in- 
ferred from their conduct and dealings with one an- 


intention to do so.?! 


other.*? 


The controlling intention is the legal intention de- 
ducible from the acts of the parties,?* and if they 


44 W. Va. 606, 29 SE 512; 
Beale, 19 W. Va. 274. 

Wis.—Sander v. Newman, 174 Wis. 
321, 181 NW 822. 

Eng.—Wheatcroft v. Hickman, 9 C. 
B. N.S. 47, 99 HCL 47, 142 Reprint 19, 
SPHenuaCash 268. at Reprint 431 5% Ini 
re Whiteley, 67 L. T. Rep. N. 8S. 69; 
Balmain v. Shore, 9 Ves. Jr. 500, 32 
Reprint 696. 

B C—Kelly vi Sayle,, 19 By iC. 93, 
AS) Dome 776, 26 WestLR 877. 

N. B—Lawton Saw Co:,8 Litd= vv. 
Machum, 2 N. B. Eq. 112. 

Ont.—Morrison v. Earls, 5 Ont. 434; 
Maulson v. Peck, 18 U. C. @ Brats 


Setzer v. 


Tobin v. Merritt, te Bis LEN ALO e183, 1: 
Northern R: Co. va Patton, 15 U. €. C. 
12 Se 

Sask.—Sproule v. McConnell, 19 
Sask. I. 319, [1925] 1 DomLR 982, 
[1925] 1 West Wkly 609; Koslofski v. 
Goetz, 12 Sask. L. 315, 47 DomLR 


275, [1919] 2 WestWkly 805. 

Newfoundl.—Waller v. Broom, 1 
Newfoundal. 438. 

“Partnership, as between the part- 
ners, is a matter of agreement, and, 
so far as concerns the partners only, 
whether such agreement was made 
must depend upon the intention of the 
parties.” St. John v. Coates, 63 Hun 
460, 467, 18 NYS 419 [aff 140 N. Y. 
634 mem, 35 NE 891 mem]. 

[a] Discussion of rule.—While 
the mere calling an association a 
partnership cannot make it such 
when there are none of the essential 
elements of the partnership present, 
yet where there is a joint undertak- 
ing, a union of labor or a union of 
capital and labor, or where some of 
the essential elements of a partner- 
ship are present, and not one party, 
but both, distinctly agree between 
themselves to become partners, there 
is no reason why the law should not 
take them at their word, even though 
that agreement falls short of the 
facts from which the law would oth- 
erwise have inferred a partnership. 
Huggins v. Huggins, 117 Ga. 151, 43 
SE _ 759. 

[b] Agreement not showing in- 
tention.—Agreement between con- 
tractor and lot purchaser whereby 
contractor agreed to build house on 
lot to be paid for by purchaser, and 
whereby they agreed to sell house 
and equally to divide proceeds of 
sale after payment of expenses and 
price of lot, but where in execution 
of agreement there was no firm name, 
no firm funds, no firm accounts, no 
firm letter heads, no firm bank ac- 
count, no commingling of funds or 
property, no certificate of partner- 
ship filed, no agreement as to losses, 
and no time fixed for expiration of 
agreement, was held not to create 
partnership. Morrison v. Meister, 
212 Mich. 516, 180 NW 395. 

[ec] Loan agreement.—(1) Where 
no partnership was intended, a part- 
nership contract signed as security 
for a loan will not create the rela- 


tion, Kelly.v. Sayle, 19 Bo Cl 93)115 
DomLR 776, 26 WestLR 877. (2) 
But see infra note 34 [b]. 

30. In re Gibson, 191 Fed. 665; 


Southern Can Co. v Sayler, 152 Mad. 
3038, 186 A 624; Beecher v. Bush, 45 
Mich. 188, 7 NW 785, 40 AmR 465: 
Grigsby v. Day, 9 S. D. 585, 70 NW 
881; Southern Surety Co. v. Texas 
Employers’ Ins. Assoc., (Tex. Civ. A.) 


2 SwW(2d) 310. 
31. Beecher v. Bush, 45 Mich. 188, 
7 NW 785, 40 AmR 465; Southern 
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intend to do a thing which in law constitutes a part- 
nership they are partners whether their purpose was 
to create or avoid the relation.** 
Affirmation or negation of intent. 
ular agreement is not called a “partnership” does not 
prevent it from being one,*® and particular clauses in 


That a partic- 


a contract, or even express statements that it does 


Surety Co. v. Texas Employers’ Ins. 
Assoec., (Tex, Civ. A.) 2 SW (2d) 310; 
Harding v. Giddings, (Tex. Civ. A.) 
256 SW 305 [rev on other grounds 
(Commn. A.) 267 SW 976]. 

32. Ark.—Roach -v- Rector,” 93 
Ark. 521, 123 SW 399: 

lll.— Briggs v. Kohl, 132 Ill. A. 484. 

Md.—Morgart v. Smouse, V2 Ded. 
Gl, WT CAAT. 

IN; Di—Shirley. vy. Straub, 50° Na Dp: 
872, 198 NW 675. 

Or.— Call “vy. -Linn,, 112° Or. 1, 2228) Pe 
127. 

Wash.—yYatsuyanagi v. Shimamu- 
ra, 59 Wash. 24, 109 P 282. 

W. Va.—Duffield v. Reed, 84 W. Va. 
284, 99 SE 481 

Man.—Halvorson v. Bowes, 22 Man. 
447, 5 DomLR 698, 21 WestLR 593, 2 
WestWkly 586. 

[a] Correspondence and conduct 
expressive of intention may be used 
to determine the intention of the 
parties to form ,a, partnership. Gil- 
mour v. Griffis, 7 Terr. L. 225. 

33. Ark.—Roach v. Rector, 93 Ark. 
SLs 23) Swine wo. 

Cal.—Peo. v. Hotz, (A.) 259 P 506. 

Ga. 4 range Cigar Co., 
15 Ga. A. 564, 84 SE 93. 

Ind.—Breinig v. Sparrow, 39 Ind. 
A. 455, 80 NE 87, 39 Ind. A. 702, 80 
OT ey. 


NE 40. 

Ky.—Stewart vy. Stovall, 

508, 230 SW 929; Boreing v. Wilson, 
128 Ky. 570, 108 SW 914, 33 KyL 14. 

Md.—Morgart v. Smouse, 112 Md. 
GU A 

Philippine.—Jo Chung Cang v. Pa- 
vite Commercial Co., 45 Philippine 

Wash.—Will v. Domer, 134 Wash. 
576, 236 P 104. 

34. U. S.—Williams’ Pet., 297 Fed. 
696 [certiorari den 265 U. S. 593 
mem, 44 SCt 638 mem, 68 L. ed. 1197 
mem]; Doan v. Dyer, 286 Fed. 339; 
In re Ballard, 279 Fed. 574 (dictum); 
Fleming v. Lay, 109 Fed. 952, 48 CCA 
748; In re Ward, 29 F. Cas. No. 17,- 
144, 2 Flipp. 462. 

Ariz.—Bastlick We peepee Lum- 
ber, 6te.,7Co.; 263 P93 

Cal. —Chapman v. Poe rhes, 104 Cal. 
302, 37 P 1048,.38 P 109. 

Colo.—Richardson v. Keely, 58 
Colo. 47, 142 P 167; Mason vy. Sieg- 
Tit a2 Colo. 320, 44 P 588. 

Ga. —MecPhaul v. Curry, 146 Ga. 
305, 91 SEH 89; Falk v. LaGrange Ci- 
gar ‘Co., 5) Gar A, 5645784 (SH) 93: 

Ind.—Driscoll v. Sullivan, 186 Ind. 
178, 115 NE 331; Bacon vy. Christian, 
184 Ind. LS We 111 NE 628; Breinig v. 
Sparrow, 39 Ind. A. 455, 80 NE Sty o9 
Ind. A. 702, 80 NE 40; Bradley v. Bly, 
24 Ind. A. 2, 56 NE 44, 79 AmSR 251. 

Ky. —Marshall v. Bennett, 214 Ky. 
328, 283 SW 115; Stewart v. Stovall, 
191 Ky. 508, 230 SW 929. 

La.Graham Paper Co. v. Lewis, 
159" Lia. Le, 105 S258. 

Md.—Southern Can Co. v. Sayler, 
152 Md. 303, 136 A 624; Morgart v. 
Smouse, 112 Md. 615, 77 ’A 137. 

Mass.—Rosenblum v. Springfield 
Produce Brokerage Co., 243 Mass. 
111, 1837 NE 357; Williams v. Milton, 
215 Mass. 1, 102 NE 355. 

Mich.—Beecher v. Bush, 45 Mich. 
188, 7 NW 785, 40 AmR 465. 

Minn.—Jacobson v. McCullough, 
113 Minn. 332, 129 NW 759; McDon- 
rh v. Campbell, 96 Minn. 87, 104 NW 
760. 

Miss.—Cudahy Packing Co. v. Hib- 
ene 92 Miss. 234, 46 S 73, 18 LRANS 


or does not constitute a partnership, are not conclu- 
sive on the subject,®*® although stipulations denying 


Mo.—Green v. Whaley, 271 Mo. 636, 
197 SW 355; Monson v. Ray, 123 Mo. 
A. 1, 99 SW 475. 

N. H.—Eastman v. Clark, 53 N. H- 
276, cy AmR 192. 

N. Y.—Mattin v. Peyton, 246 N. Y. 
213, 158 NE 77; Evans v. Warner, 20 
App. Div. 230, 47 NYS 16; Pierce v. 
Feno, 184 NYS 851 [aff 198 NYS 942 
mem]. 

Oh.—Herrmann v. ohn, 28 One. 
A. 289, 

Or.—Call-v. Linn, 412 Or, 1, 228 P 
127; Whetstone v. Purdue, LOOT 
86, 2918 P 1014. 

Philippine. —Jo Chung Cang v. Pa- 
i Commercial Co., 45 Philippine 

Tex.—Freeman v. Huttig Sash, etc., 
Co;, 105“Bex. 560, 153 SW 122, AnnCas 
1916E 446; Ogus, etc., Co. v. Foley 
Bros. Dry Goods Co., (Commn. A.) 
252 SW 1048 [mod (Civ. A.) 241 SW 
267]; Dilley v. Abright, 19 Tex. Civ. 
A. 487, 48 SW 548. 
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Utah.—Bentley  v. 
Utah 396,794 P 736. 

Wash.—Will v. Domer, 134 Wash. 
576, 236 P 104; Roediger v. Reid, 133 
Wash. 608, 234 P 452, 238 P 581. 
es Ont.—Botham v. Keefer, 2 Ont. A 

95 

Que. — Ferland v. Ferland, 47 Que. 
Super. 314. 

[a] Discussion of rule.—‘‘An 
agreement may make a partnership. 
by its phraseology and legal con- 
struction, regardless of intent, or 
even against its express repudiation. 
of such intent.” Cudahy Packing 
Co. v. Hibou, 92 Miss. 234, 241, 46 S 
U3 1.8 LRANS 975. 

[b] Loan agreement.—(1) Where- 
a written contract in express terms 
created a partnership, a partnership 
was formed, although the agreement 
was signed merely as security for 
money loaned. Monson v. Ray, 123 
Mo. A. 1, 99 SW 475. (2) But see 
supra note 29 [c]. 

35. U. S.—Manson v. Williams, 
coat URS ya bss co VOC UNDO paula eds 


Brossard, 


lowa.—Fleming ve Fleming, 174 
NW 946. 
Tenn.—Pritehett v. Plater, 144 


Tenn. 406, 232 SW 961. 

Tex.—Ogus, etc., Co. v. Foley Bros. 
Dry Goods Co., (Commn. A.) 252 SW 
1043 [mod (Civ, A.) 241 (SW=267])- 
Dilley v. Abright, 19 Tex. Civ. A. 487, 
48 SW 548. 

Wis.—Bartlett v. Smith, 145 Wis. 
31, 129 NW 782, AnnCas1912A 1195. 

[a] That the words “partner- 
ship,” “partner,” or “partners” are 
not used is not conclusive that con- 
tract did not create a copartnership. 
ere v. Gray, 190 Iowa 252, 180 NW 

36. U. S.—Drake v. Hall, 220 Fed. 
905,-°136 CCA 471: 

Ala.—Bestor v. Barker, 106 Ala. 
240, 17'S 389. 

Ark, —Mehaffy v. Wilson, 138 Ark. 
281, 211 SW 148. 

Cal. —Woodsend v. Chatom, 191 
Cal.72, 214-P 965. 

Ga.—Huggins v. Hyggins, 117 Ga. 
151, 48:'SE 759; Falk v. LaGrange Ci- 

gar Co., 15 Ga. A. 564, 84 SE 93. 

Ind.—Aylesworth v. Aylesworth, 
184 Ind. 80, 109 NE 750 [rev (A.) 106 
NE 907]. 

Ky.—Edwards v. Johnson, 219 Ky. 
iil}. 599 SW 750. 

La.—Amacker vy. Kent, 144 La. 545, 
80 S 717 
Md.—Southern Can Co. v. Sayler, 
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intent have been held controlling.’? 

To determine the is- 
sue of partnership between the parties, the court 
must ascertain the terms of the agreement and the 
under general rules of con- 
If the agreement is in writing, effect 
If the agreement 
partly oral, and partly evi- 
denced by conduet, then all the steps taken by the 
parties in connection with the enterprise must be 
considered,*! and if the relation is created by several 
instruments, these are to be construed together.*? 
the contract is wholly written and unambiguous, or, 
although the contract is partly oral, if the whole 
evidence warrants but one inference as to the inten- 
tion of the parties, the question of partnership or 
no partnership is one for the court.** 
tion adopted by the parties should be considered as 


Construction of agreement. 


effect of such terms,** 
struetion.®® 
is to be given to each provision.*°® 
is partly in writing, 


152 Md. 308, 136 A 624. 
Mich.—Beecher vy. Bush, 45 Mich. 

188, 7 NW 785, 40 AmR 465. 
Minn.—McDonald v. Campbell, 96 

Minn. 87, 104 NW 760. 
Miss.—Cudahy Packing Co. v. Hib- 


our 92 Miss. 234, 46 S 73, 18 LRANS 

Mo.—Green v. Whaley, 271 Mo. 
636, 197 SW 355; McDonald v. Mat- 
ney, 82 Mo. 358; Mackie-Clemens 
Fuel Co. v. Brady, 202 Mo. A. 551, 
208 SW 151. 

N. M.—Trauer v. Meyers, 19 N. M. 
490, 147 P 458. 


N. Y.—Martin v. Peyton, 219 App. 
Div. 297, 220 NYS 29. [aff 246 N.Y. 
23.) Sloe ING oh7 ls) seleatter (iviw Day: 
Pub. Co., 181 App. Div. 888 mem, 167 
NYS 1104 mem. 

Oh.—Herrmann v. Rohn, 28 O. C. 
A. 289. 

Or.—H. H. Worden Co. v. Beals, 
120 Or. 66,.250 P 375; Whetstone v. 
Purdue, 107 Or. 86, 213 P 1014. 

Tex.—Culp v. Robey, (Civ. A.) 294 
Sw 647 [rev on other grounds 
(Commn. A.) 299 SW 846]. 

Utah —Bentley -v. ‘Brossard, .33 
Utah 396, 94 P 736. 

Wis.—Sparks v. Kuss, 195 Wis. 378, 
216 NW 929, 218 NW 208; Wagner v. 
Buttles, 151 Wis. 668, 139 NW 425, 
AnnCas1914B 144. 

Can.—Donkin v. Disher, 49 Can. S. 
C. 60,16 DomLR 610, 27 WestLR 428, 5 
WestWkly 870 [app allowed 18 B. C. 
230, 12 DomLR 405, 24 WestLR 955, 
4 WestWkly 1365]. 

Alta.—International Harvester Co. 
v. Jacobsen, 11 Alta. L. 122, 24 
DomLR_ 632,° 32 WestLR 332, 9 
WestWkly 87. 

Sask.—Sproule v. McConnell, 19 
Sask. L. 319, [1925] 1 DomLR 982, 
[1925] 1 WestWkly 609. 

[a] Reason for, and discussion of, 
rule.—‘‘We do not attach much im- 
portance to the declarations of igno- 
rant men that they are part- 
ners, because the real test is the legal 
effect of their agreement and not 
what they may in their ignorance 
imagine its legal effect to be.’”” Whet- 
stone v. Purdue, 107 Or. 86, 90, 213 P 
1014. 

{[b] Use of term “copartners” in 
an agreement does not establish that 
relationship between the parties to 
the agreement. Drake v. Hall, 220 
Fed. 905, 136 CCA 471; Heatter v. Day 
Pub. Co., 181 App. Div. 888 mem, 167 
NYS 1104 mem; Taplin v. Emery, 14 
Oh Cire CtsuN as! 2868 So Oh.. Cir. (Ct: 
46; International Harvester Co. v. 
Jacobsen, 11 Alta. L. 122, 24 DomLR 
632, 32 WestLR 332, 9 WestWkly 87; 
Sproule v. McConnell, 19 Sask. L. 319, 
SZ ie Doni (9829) pL925 0 1 
WestWkly 609. 

37. McPherson v. Great Western 
Milling’.Co., 44 Cal. A. 491, 186 P 
te Sample v. Farson, 174 Ill. A. 

38. McCarney v. Lightner, 188 
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indicative of their intention,** although the adoption 


If 


The designa- 


Iowa 1271, 175 NW 751. 

39. Heebner v. Senderman, (Cal. 
A.) 259 P 106; McKallip v. Geese, 30 
Okl. 33, 118 P 586; Hayton v. Apple- 
rou Mach. Co., 179 Wis. 597, 192 NW 

6 


Construction of contract general- 
ly see Contracts §§ 481-592. 

40. Rosenblum vy. Springfield Prod- 
uce Brokerage Co., 243 Mass. 111, 
137 NE 357; Martin v. Peyton, 246 N. 
Y. 218, 158 NE 77; Lawton Saw Co., 
Ltd. v. Machum, 2 N. B. Eq. 112. 

{a] Stipulations which are im- 
material when separately construed 
may cover so wide a field that the 
court will hold a partnership exists. 
Martin v. Peyton, 246 N. Y. 213, 158 
Ne skis 

U. S.—Shea v. Nilima, 133 Fed. 
205" 66 CCA 263: 

Fla.—Webster v. Clark, 34 Fla. 637, 
16 S 601, 43 AmMSR 217, 27 LRA 126. 

Mass.—Gunnison v. Langley, 3 Al- 
Jen 337. 

Nebr.—Gould v. Kendall, 15 Nebr. 
549, 19 NW 483. 

Nev.—Horton v. New Pass Gold, 
ves Min. Co,, 21: Nev. 184, 27) P 376, 

a .—Polk v. Buchanan, 5 Sneed 
tt 

Tex.—Stevens v. Gainesville Nat. 
Bank, 62 Tex. 499. 

W. Va.—Deering v. Coberly, 44 W. 
Va. 606, 29 SE 512. 

Eng. Coventry vu » Barclay, 33 
Beav. 1, 55 Reprint 266; Morison v. 
Moat, 9 Hare 241, 41 EngCh 241, 68 
Reprint 492. 

42. Henderson vy. Henderson, 210 
Ma 3 ot iS) Spee 

43. U. S.—Moore v. Hammond, 110 
Fed. 897 [aff 121 Fed. 759]; Bancroft 
v. Hambly, 94 Fed. 975; 36 CCA 595. 

Ark.—Pierce v. Scott, 37 Ark, 308. 


Colo.—Omaha, etc., Smelting, etce., 
ee v. Rucker, 6 Colo. A. 334, 40 P 


Del.—Plunkett v. Dillon, 9 Del. 338. 

Fla.—Armbrecht Lumber Co. v. 
Adair, 91 Fla. 460, 108 S 222; Web- 
ster v. Clark, 34 Pla. OW, LO otsh Gale 
43 AmSR 217, 27 LRA 126. 

Ga.—Byne v. Wood, 73 Ga. 129. 

Iowa.—Johnson vy. Carter, 120 Iowa 
355, 94 NW 850; Illinois Malleable 
Iron Co. v. Reed, 102 Iowa 538, 71 
NW 423. 


Kan.—Rider v. Hammell, 63 Kan. 
Sowio6). Pyvd0i2'6is 
ooo op potas v. Hughes, 14 Bush 


La.—Amacker v. Kent, 144 La. 545, 
80 S 717; Ane hae v. His Creditors, 11 
La. Ann. 1 
(i lass.—Goadara Vv. Pratt, 16 (\Bick. 


90 


Millen, 104 
Bidwell v. 


Mich.—Hemenway v. Burnham, 
Mich. 227, 51 NW 276. 

Minn.—McAlpine v. 
Minn. 289, 116 NW 583; 
Madison, 10 Minn. 138. 

N. M.—Trauer v. Meyers, 19 N. M. 
490, 147 P 458. 


, 
[47 C. J.—42] 
A 


f 


é 


*By FELIX C. GRABER (§§ 48-49). 


of a firm name is not conclusive as to the existence 
of a partnership.*® 
confidential relations which partners sustain to each 
other,*® and the power which each possesses to sub- 
ject the others to unlimited financial liability.** 

Construction by parties. 
tion placed on an agreement by the parties to it is 
entitled to great weight,*® and their testimony as to 
their intention, if undisputed and consistent with the 
agreement, must contro 

Family agreements. 
proved, the court will not construe family arrange- 
ments as partnerships.°° 

[§ 48] h. Executory Agreement*—(1) In General. 
The mere agreement to form a partnership does not 
of itself create a partnership,*! nor does the advanee- 
ment by one of part of his agreed share of the cap- 


The court will also consider the 


The practical construc- 


],49 


Unless the intent is clearly 


N. Y.—Martin v. Peyton, 246 N. Y. 
213, 158 NE 77; Vagen vy. Birngru- 
ber, 9 NYSt 729. 

Okl.—McKallip v. Geese, 30 Okl. 
33, 118 P 586. 

Or.—Kelley v. Bourne, 15 Or. 476, 
16 P 40. 

Utah.—Morgan v. Child, 47 Utah 
41.75 155 2 451 
na Va.—Cole v. Moxley, 12: Wie Via. 

Eng.—Burnaud v. Nerot, 2 Bligh 
N. S. 215, 4 Reprint 1112, 4 Russ. 247, 
4 EngCh 247, 38 Reprint 798; Boul- 
ter v. Peplow, 9 C. B. 493, 67 ECL 493, 
137 Reprint 984; Wheatcroft v. Hick- 
man, 9 C..B. Na S247, 99 BCE 477 142 
Reprint 19, 8 H. L, Cas. 268, 11 Re= 
print 431; Coates v. Williams, 7 
Exch. 205, 155 Reprint 918; Price 
v. Groom, 2 Exch. 542, 154 Reprint 
606; Bryant v. Wardell, 2 Exch. 479, 
154 Reprint 580; Re English, etce., 
Church, etc., Assur. Soc., 1 Hem. & M. 
85, 71 Reprint 38; Wilson v. White- 
head, 10 M. & W. 503, 152 Reprint 569; 
Crawshay v. Maule, A Swanst. 495, 36 
Reprint 479; 1 Wils.. Ch. £815037 Re- 
print 79, 19 ERC 467; Balmain v. 
Shore, 9 "ves. Jr. 500, 32 Reprint 696; 
Ellis v. Ward, 21 Wkly. Rep. 100. 

44) 1 PCO: 1AVa pELObZ, W(CalianAe) are Oe. 
506; Wilke v. Simon, 46 S. D. 422, 193 
NW 666. 

45. Fetherstonhaugh v. Moore, 48 
INISIOS KEDY KOS) SH, 

46. Dioknen v. London Assur. Co., 
LES WrpS: 5d. SuSCtis4ie so Se ie Sada on9 
[rev 20 Fed. 657]. 

47. Wheatcroft v. Hickman, 9 C. B. 
N.S. 47, 99 ECL 47, 142 Reprint 19, 
Sh EL aula u@as 268, 11 Reprint 431. 


48. Cal. —Schainman v. Sommer, 
81 Cal. A. 364, 253 P 783. 
Fla.—Armbrecht Lumber Co. v. 


Adair, 91 Fla. 460, 108 S 222; Webster 
v. Clark, 34 Fla. 637, 16S 601, 43 Am 
SR 217, 27 LRA 126. 

Tex. Southern Surety Co. v. Texas 


Employers’ Ins. Assoc., (Civ. A‘) 2 
SW (2d) 310. 
Wash.—Causten v. Barnette, 49 


Wash. 659, 96 P 225. 
fen ee vy. Jasmin, 24 RevLee 

49. Malvern Nat. Bank v. Halli- 
day, 195 Iowa 734, 192 NW 843: Law- 
ton Saw Co., Ltd. v. Machum, 2N. B. 
Eq. 112. 

50. Conn.—Dolan _ y. 107 
Conn. 342, 140 A 745. 

Ga.—Butler v. Frank, 7 Ga. A. 655, 
67 SE 884. 

Mass.—Howe v. Howe, 99 Mass. 71. 

N. Y.—Chase v. Barrett, 4 Paige 


Dolan, 


| 148. 


Okl.—Foster v. Wilkinson, 96 Okl. 
110, 220 P 325. 

Tex.—Connally_ v. Lyons, 82 Tex. 
664, 18 SW 799, 27 AmSR 935. 

Newfoundl.—O’Donnell yv. O’Don- 
nell, 5 Newfoundl. 169. 

51. U. S.—In re Goold) 40) RaGas: 
No. 5,604, 2 Hask. 34 
Ariz.—Costello v. 


Gleeson, LIB ATIZ 
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532, 172 P 730, 734 [quot Cyc]. 

Colo.—Meagher v. Reed, 14 Colo. 
33a, 24 P 681, 9 LRA ‘455. 

Ill.— Doyle v. Bailey, 418; 
Wilson v. Campbell, 10 Ill. 383. 

Ky.—Frank v. Thompson, 207 Ky. 
335, 269 SW 295. 

Md.—Maxa v. Jones, 148 Md. 459, 
129 A 652. 

Mass.—Morrill v. Spurr, 143 Mass. 
257, 9 NE 580. 

Minn.—Dow v. Sleepy Eye State 
Bank, 88 Minn. 355, 983 NW 121. 

Nebr.—Norton v. Brink, 75 Nebr. 
566, 106 NW 668, 110 NW 669, 7 LRA 


NS 945. 
IN. gee Atisins Vv. Elunt; a4 No ae 
205. 


Okl1.—Ottawa County Nat. Bank v. 
Bouldin, 117 Okl. 104, 246 P 434, 437 
[quot Cyc]. 

Pa.—Coens v. Marousis, 275 Pa. 
478, 481, 119 A 549 [cit Cyc]; Martin 
ve Baird, 175 Pa. 540; 34° A ‘38095 Ir= 
win v. Bidwell, 72 Pa. 244. 

Tex.—Buzard v. McAnulty, 77 Tex. 
438, 14 SW 138; Eagle Drug Co. v. 
White, (Civ. A.) 182 SW 378, 385 [cit 
Cyc]. f 

Wash.—Lucopoulos v. Sotriopou- 
lous, 111 Wash. 400, 191 P 149. 


W. Va.—O’Neal v. Moore, 78 W. Va. 
296, 88 SH 1044. 
Eng.—Ex p. Turquand, 6 Jur. 67; 
Ellis v. Ward, 21 Wkly. Rep. 100. 
Que.—Martineau v. Stewart, 25 
‘Que. K. B. 289. 
52. U. S.—In re Goold, 10 F. Cas. 
No. 5,604, 2 Hask. 34. 


Ariz.—Costello v. Gleeson, 19 Ariz. 
532, 172 P 730, 734, [quot Cyc]. 

Ind.—Hubbell v. Woolf, 15 Ind. 
204. 

Md.—Maxa v. Jones, 148 Md. 459, 
129 A 652. 

Mass.—Morrill v. Spurr, 143 Mass. 
257, 9 NE 580. 


Pa.—Coens v. Marousis, 275 Pa. 478, 
481, 119 A 549 [cit Cyc]. 
Eng.—Gabriel v. Eyill, 9 M. & W. 
297, 152 Reprint 125. 
53. Cal.—Powell v. 43 
‘Cal. 11. 
Conn.—Reboul v. Chalker, 27 Conn. 
4 


Maguire, 


114. 

La.—Avery v. Lauve, 1 La. Ann. 
457. 

°Md.—Maxa v. Jones, 148 Md. 459, 
129 A 652. 


Mich.—Hall v. Edson, 40 Mich. 651; 
Bird v. Hamilton, Walk. 361. 

Minn.—Dow v. Sleepy Eye State 
Bank, 88 Minn. 355, 93 NW 121. 

Okl.—Irelan v. Smoot, 132 Okl. 270, 


2970 P 29; Carson v. Waller, 127 Okl. 
186, 260 P 72; Ash v. Mickleson, 118 
Okl. 163, 247 P_ 680. 

Pa.—Comstock v. Thompson, 286 
Pa. 457, 133 A 638. 

54 Ala.—Savannah Rail, etc., Co. 
vy. Sabel, 145 Ala: 681, 40 S 88; Sa- 
bel v. Savannah Rail, ete., Co., 135 
Ala. 380, 33 S 663; Cain Lumber Co. 
vy. Standard Dry Kiln Co., 108 Ala. 


346, 18 S 882; Snodgrass v. Reynolds, 
79 Ala. 452, 58 AmR 601. 

Colo.—Meagher v. Reed, 14 Colo. 
335, 24 P 681, 9 LRA 455. 

Fla.—Johnston v. Hichelberger, 13 
Fla. 230. 

Ida.—Wilson v. Wilson, 6 Ida. 597, 
57 P7108. ; 

Ill.— Doyle v. Bailey, 75 Ill. 418; 
Wilson v. Campbell, 10 Ill. 383. 

Ind.—Hubbell v. Woolf, 15 Ind. 204. 

Towa.—Ayres v. Nopoulos, 204 lowa 


Persons who have entered into a contract 
to become partners at some future time®® or upon the 
happening of some future contingency®* do not be- 
come partners until or unless the agreed time has 
arrived or the contingency has happened. And it has 
been held that a contract, purporting to create a 
partnership in presenti to engage in a business at 
a future time®® or the happening of a future con- 
tingency,°® does not in itself create a present part- 
nership, as the courts chiefly regard the intention of 
the parties rather than the language employed to ex- 
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to existence.®§ 


its acerues.°? 


881, 216 NW 258. 
Ky.—Frank v. Thompson, 207 Ky. 
335, 269 SW. 295, 296 [quot Cyc]. 
Mass.—Morrill v. Spurr, 143 Mass. 
257, 9 NE 580; Haskins v. Burr, 106 


Mass. 48. 
Mo.—Ehrhardt v. Stevenson, 128 
Mo. A. 476, 106 SW 1118. 


Meike H.—Reid v. McQuesten, 61 N. H. 
N. J.—De Vita v. Loprete, 77 N. J. 

Eq. 533, 77 A 536, AnnCas1912A 362 

[aff 75 N. J. Eq. 418, 72 A 1007]. 

N. Y.—Armstrong v. Rickard, 199 
App. Div. 880, 192 NYS 502; Matter 
of Hoagland, 51 App. Div. 347, 64 NYS 
920 [aff 164 N. Y. 573 mem, 58 NE 
1088 mem]; McLeod v. Miner, 38 
App. Div. 115, 56 NYS 714. 

i Nee v. Hickle, 39 Oh. St. 

Okl.—tIrelan vw. *Smbot, 132 Okl. 270, 
270 P 29; Carson vy. Waller, 127 Okl. 
186, 260 P 72; Brown v. Wasaff, 126 
OkKl. 164, 259 P 246; Ash v. Mickle- 
son, 118 Okl. 163, 247 P 680; 
County Nat. Bank v. Bouldin, 
Okl. 104, 246 P 434, 437 [quot Cyc]; 
Wammack v. Jones, 103 Okl. 1, 229 
P59. 

Pa.—Coens v. Marousis, 275 Pa. 
478, 481, 119 A 549; Irwin v. Bidwell, 
72 Pa. 244; Rice v. Shuman, 43 Pa. 
37; Fitch v. Conklin, 16 LegInt 77. 

R. I.—Eastman v. Dunn, 34 R. I. 
416, 83 A 1057. 

Tex.—Millers’ Indemn. Underwrit- 
ers v. Patten, (Civ. A.) 238 SW 240 
faff (Commn,. A.) = 250% (SW s154]; 
Eagle Drug Co. v. White, (Civ. <A.) 
182 SW 378, 385 [cit Cyc]; O’Mar- 
row v. State, 66 Tex. Cr. 416, 147 SW 
252; Napoleon v. State, 3 Tex. A. 522. 

Wash.—Lucopoulos v. Satriopou- 


lous, 111 Wash. 400, 191 P 149; State 
v. Mendenhall, 24 Wash. 12, 63 P 
1109; Cantara v. Blackwell, 14 Wash. 
294, 44 P 657. 


Wis.—Hoile v. York, 27 Wis. 209. 
Wyo.—Holgate v. Downer, 8 Wyo. 
394,500) POP TW yoN2Z6 RATER 135. 
Eng.—Re Young, [1896] 2 Q. B. 
484; Fox v. Clifton, 6 Bing. 776, 19 
HCL (347, (130 “Reprint. L470); - xp. 
Davis, 4 De. G. J. & S. 528, 69 Eng. 
Ch. 402, 46 Reprint 1022; Osborne v. 
Jullion, 3 Drew. 596, 61 Reprint 1031; 
Saville v. Robertson, 4 T. R. 720, 100 
Reprint 1264; Smith v. Mundy, 3 E. 
& E. 22, 107 ECL 22, 121 Reprint 352; 
Gabriel v. Evill, 9 M. & W. 297, 152 
Reprint 125; Harris v. Petherick, 39 
Tt. Rep. IN.2Si 543; 
Man.—MacKissock v. Brown, 23 
Man, 348, 10 DomLR 472, 23 WestLR 
782, 4 WestWkly 60. 
or ni ener eae v. Ross, 18 OntWN 
Heme Gas ces v. Baigne, 22 Que. 


K.'B. 32 
Walk. 


55. Bird v. 

56. Westwood v. Cole, 66 Misc. 53, 
120 NYS 884 [rev on other grounds 
139 App. Div. 841, 124 NYS 97]. 

oy pment adh see aie Hamilton, Walk. 
(Mich.) 361. 

Intention of parties generally see 
supra § 47. 

58. Colo.—Meagher v. Reed, 14 
Colo. 335, 24 P 681, 9 LRA 455. 

N. Y¥.—Westwood v. Cole, 66 Misc. 
53, 120 NYS 884 [rev on other 
grounds 139 App. Div. 841, 124 NYS 
97]. 

Tex.—Millers’ Indemn. Underwrit- 


Hamilton, 


, (Mich.) 361. 


[§ 48 


press their intention.57 When the time elapses or 
the contingency happens, the partnership comes in- 
Whether a partnership exists is de- 
termined by ascertaining from the terms of the 
agreement whether any time has to elapse or any 
act remains to be done before the right to share prof- 
The entire agreement and all the at- 
tending circumstances have been taken into consid- 
eration in determining whether a partnership has 
actually been launched.®® Undoubtedly the perform- 
ance of a condition precedent by either party to an 


ers v. Patten, (Civ. A.) 238 SW 240 
[aff (Commp. A.) 250 SW 154] 

Eng.—Battley v. Lewis, 1 M. & G. 
155, 39 HCL 694, 133 Reprint 286. 

N. S.—Harrison v. Mader, 47 N. S. 
1, 9 DomLR 385, 13 EastLR 101. 

Que.—Whimbey v. Clark, 22 Que. 
Super. 453. a) 

59. Frank v. Thompson, 207. Ky. 
335, 269 SW 295; Dew v. Sleepy Eye 
State Bank, 88 Minn... 355, 93 NW 121; 
De Vita v. Loprete, 77 N. J. Eq. 533, 
77 A 536, AnnCas1912A 362 [aff 75 
N. J. Eq. 418, 72 A 1007]. 

60. Ariz.—Costello v. Gleeson, 19 
Ariz. 532, 172 P 730, 734 [quot Cyc]. 

Cal.—Powell v. Maguire, 43 Cal. 11; 
De Rigne v. Hart, (A.) 270 P 1013. 

Ky.—Frank v. Thompson, 207 Ky. 
335, 269 SW 295. 

N. Y.—White v. Rodemann, 44 App. 
Div. 503, 60 NYS 971. 


Okl.—Brown v. Wasaff, 126 Okl. 
164, 259 P 246. 
Pa.—-Coens v. Marousis, 275 Pa. 


478, 481, 119 A 549 [cit Cye]. 

Tex.—Millers’ Indemn. Underwrit- 
ers v. Patten, (Civ. A.) 238 SW 240 
Laff (Commn. A.) 250 SW 154]; Hagle 
Drug Co. -v. White, (Civ. A.) 182 SW 
378, 385 [cit Cyc]. 

Wyo.—Holgate v. Downer, 8 Wyo. 
334, 57 P 918, 11 Wyo. 261, 71 P 1135. 

Eng.—Frost v. Moulton, 21 Beav. 
596, 52 Reprint 990; Osborne v. Jul- 
lion, 3 Drew. 596, 61 Reprint 1031. 

Que.—Whimbey v. Clark, 22 Que. 
Super. 453; Martineau v. Stewart, 25 
Que. K. B. 289; Gabias v. Baigne, 22 
Que. K. B. 326; McDowell v. Wilcock, 
16 Que. K. B. 459. 

[a] Partnership actually launched. 
—(1) Although the parties failed to 
agree as to terms. McDowell v. Wil- 
cock, 16 Que. K. B. 459. (2) Although 
one partner failed to tender his share 
of the capital, Whimbey v. Clark, 
22 Que. Super. 453. (3) An agree- 
ment, whereby one of the partners 
should find lands. which could be 
bought, held, and sold at a profit, and 
that the other should then furnish 
the money to buy them, the net prof- 
its realized on the other sales to be 
divided equally between them, consti- 
tutes a partnership in presenti as 
distinguished from an _ executory 
agreement to enter into such a part- 
nership. Swanson v. Lindstrom, 151 
Minn. 19, 185 NW 950. 

{b] Partnership not launched.— 
(1) Where one of the parties to the 
executory contract did not contribute 
his proportion of the agreed assets, 
although the others did. Costello v. 
Gleeson, 19 Ariz. 532, 172 P 730, 734 
[quot Cyc]. (2) Where one of the 
parties proceeded to conduct the en- 
terprise in his own nanie, at his own 
cost, and for his own exclusive bene- 
fit excluding the other party there- 
from and repudiating the partnership 
agreement. Powell v. Maguire, 43 
Cal. 11. (3) Where the parties agreed 
to form a partnership in a mercantile 
business and had not actually pur- 
chased the business, although they 
had agreed to do so and had taken 
charge with a view of getting fa- 
miliar with it in order to close the 
deal. Eagle Drug Co. v. White, (Tex. 
Civ. A.) 182 SW 378, 385 [cit Cyc]. 
(4) Where one of the parties, before 
he had furnished his share of the 
capital, withdrew part of that con- 
tributed by the other and absconded. 


a SS a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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executory agreement for a partnership may be 
waived by the other;*! but a waiver is not to be 
implied from slight cireumstances.°? On the other 
hand, the failure of one of the partners to comply 
with the terms and conditions of the partnership 
agreement will not annul the contract unless the con- 
dition is a condition precedent.®* If the agreement 
has been repudiated by one of the parties, no part- 
nership exists,°* unless the repudiating party fraud- 
ulently aequires the business or property for his own 
use, in which ease he beconies a trustee for the part- 
nership®® and accountable as such to the other for 
the income and profits realized by him in the admin- 
istration of the property.®® 

The death of either party to an executory agree- 
ment for partnership prevents the formation of a 
firm, as such agreement is based upon the continu- 
ance of the life of each.®7 

Holding out. Although, as between the parties, 
the agreement is executory, and no partnership ex- 
ists, their conduct may amount to a “holding out” as 
partners; and if it does they will be liable in that 


Holgate v. Downer, 8 Wyo. 334, 57 P 
See Wiyous26l, vl fe Tish C5) 
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ete:, Bank, 29 Cal. A. 765, P57_P 546. 
Stewart v. Stovall, 202 Ky. 367, 
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capacity to those who have been induced by such 
conduct to deal with them as a partnership.**® 

Preliminary services or advances. Even in the 
absence of estoppel, where a third party performs 
services for a prospective partnership all the parties 
to the executory contract are liable, although the 
partnership has not been consummated, the work 
having been done for the benefit of all.6® And be- 
tween the parties themselves each is chargeable with 
his share of the cost of projects undertaken in con- 
templation of a partnership which is never after- 
ward consummated.?° 

[§ 49] (2) Remedy for Breach. The wrongful 
breach of a valid. executory contract for a partner- 
ship will sustain an action for damages;’1 or for 
rescission and recovery of the purchase price of 
plaintiff’s interest therein,’? or upon the default of 
one party the other may rescind the agreement and 
sue to recover the advances made under it as money 
paid.7* Parties to an executory contract of partner- 
ship which has been breached have no recourse to an 
action for an accounting, as they are not partners.*4 


Tex.—Henry v. McCardell, 15 Tex. 
Civ. A. 497, 40 SW 172. 


Where the original agreement was 
vague and both parties differed as 
to its construction. Frost v. Moul- 
ton, 21 Beav. 596, 52 Reprint 990. 
(6) Where the partnership was to 
arise when one of the parties ex- 
pressed in writing his satisfaction 
with an experiment carried on in con- 
nection therewith, and such writing 
was not made. Osborne v. Jullion, 3 
Drew. 596, 61 Reprint 1031. (7) 
Where the agreement was abandoned 
by tacit consent before the contin- 
gency happened. Martineau v. Stew- 
art, 25.Que. K. B. 289. 

61. Johnston v. Bichelberger, 13 
Fla. 230; Bird v. Hamilton, Walk. 
(Mich.) 361; McGraw v. Pulling, 
Freem. (Miss.) 357; Millers’ Indemn. 
Underwriters v. Patten, (Tex. Civ. A.) 
238 SW 240 [aff (Commn. A.) 250 SW 
154]. 

[a] Approval of articles.—Where 
articles of copartnership provide that 
they shall be void if one of the in- 
tended partners fails to approve of 
them, and such partner refuses such 
approval, but the other members of 
the proposed partnership proceed to 
transact business as partners, the 
partnership agreement will be held 
not to have been nullified by the 
withholding by the first mentioned 
partner of his approval, and, there 
being no affirmative act of dissent on 
his part, it will be held to bind the 
other and assenting partners at least. 
Hubbard v. Matthews, 54 N. 43, 
13 AmR 562; New Orleans Bank v. 
Matthews, 49 N. Y. 12. 

62. Johnston v. WHichelberger, 13 
Fla. 230; Bird v. Hamilton, Walk. 
(Mich.) 361. 

[a] Acts of common courtesy do 
not constitute a waiver. Johnston v. 
Hichelberger, 13 Fla. 230. 4 

{[b] Carrying on business in the 
name of the-firm for a short time 
while waiting for .the other party 
to supply his agreed contribution of 
capital is. not a waiver. Bird v. 
Hamilton, Walk. (Mich.) 361. 

63. Murray v. Johnson, 1 Head 
(Tenn.) 353. 

64 Hulbert v. All Night, etc., 
Bank, 29 Cal. A. 765, 157 P 546; Tay- 
lor v. Nelson, 26 Cal. A. 681, 147 P 
1489, 1190, [cit Cye]. | See Wild v. 
Kleker, 23 Que. K. B. 544, 20 DomLR 
980 (repudiation after time _ speci- 
fied in contract for formation of part- 
nership because of slight failure to 
oomply with conditions held unrea- 
sonable). 

[a] Agreement held to be repu- 
diated where one of the parties ab- 
seconded without performing his part 
and was not heard from for over 
three years. Hulbert v. All Night, 

z 


s 


y 


65. 

259 SW 721. 

66. Stewart v. Stovall, supra. 

67. Cline v. Wilson, 26 Ark. 154; 
Dow v. Sleepy Eye 
Minn. 355, 93 NW 121. 

68. Estoppel by holding out as 
partner see infra § 104. 

69. Ehrhardt v. Stevenson, 128 Mo. 
A. 476, 106 SW 1118. 

70. Look v. Bailey, (Tex. Civ. A.) 
164 SW 407. 

71. U. S—Goldsmith v. Sachs, 17 
Fed. 726, 8 Sawy. 110. See Hyer v. 
Richmond Tract. Co., 168 U. S. 471, 
18 SCt 114, 42 L. ed. 547 (bill for 
specific performance dismissed with- 
out prejudice to an action at law). 

Ala.—Stone v. Dennis, 3 Port. 231. 

Cal.—Barry v. Barton, 189 Cal. 183, 
207 P 902; Overstreet v. Merritt, 186 
Cal. 494, 200 P11; Powell v. Maguire, 
43 Cal. 11; Taylor v. Nelson, 26 Cal. 
A. 681, 147 P 1189, 1190 [cit Cyc]. 

Colo.—Ramsay v. Meade, 37 Colo. 
465, 86 P 1018; Rockwell Stock, etce., 
v8 v. Castroni, 6 Colo. A. 521, 42 P 
‘auneet a v. Chalker, 27 Conn. 


Ga.—Maxwell v. Persons, 150 Ga. 
339, 103 SE 816; Lane v. Lodge, 139 
Ga. 93, 98, 76 SE 874 [cit Cyc]: Mann 
v. Bowen, 85 Ga. 616, 11 SE 862. 

Tll.—Buckmaster v. Gowen, 81 III. 
153; Doyle v. Bailey, 75 Ill. 418 (dic- 
tum); Wilson v. Campbell, 10 Ill. 
pee: Madison v. Henderson, 86 Ill. A. 


Kan.—Gilbert v. Grubel, 82 Kan. 
476, 108 P 798. 

Ky.—Hobbs v. Ray, 96 SW 589, 29 
KyL 999; Tevis v. Carter, 111 Ky. 
938, 65 SW 17, 23 KyL 1270. 

Mich.—Cook y. Canny, 96 Mich. 398, 
55 NW 987. 

Minn.—Hill v. Webb, 43 Minn. 545, 
45 NW 1133. 

Mo.—Byrd v. Fox, 8 Mo. 574. 

N. H.—Currier v. Webster, 
H. 226. 

N. Y.—Crownshield Trading Corp. 
v. Harle, 200 App. Div. 10, 192 NYS 
304; Armstrong v. Rickard, 199 App. 
Div. 880, 192 NYS 502; Manny vy. 
Burke, 174 App. Div. 654, 160 NYS 
879; Glover v. Tuck, 24 Wend. 153. 

N. C.—Owen v. Meroney, 136 N. C. 
475, 48 SE 821, 103 AmSR 952, 1 Ann 
Cas 834. 

Oh.—Vance v. Blair, 18 Oh. 532, 51 
AmD 467; Pater v. Schumaker, 21 Oh. 
A. 528, 153 NE 230 (dictum). 

Pa.—Canfield v. Johnson, 144 Pa. 61, 
22 A 974. 

R. l1.—Swedberg v. Read, 136 A 689; 
Lan v. ‘Dunn, 34 RR: f.- 416, 83) A 

S. C.—Lane v. Roche, 12 S. C. Eq. 
215 (dictum). 


45 N. 


State Bank, 88 


Wash.—Webster v. Beau, 77 Wash. 
444, 187 P 1018, 51 LRANS 81. 

Wis.—Hill v. Palmer, 56 Wis. 123, 
14 NW 20, 43 AmR 7038. 

Eng.—Scott v. Rayment, L. R. 7 
Eq. 112; Walker v. Harris, Anstr. 245, 
145 Reprint 861; Sichel v. Mosenthal, 
30 Beav. 371, 54 Reprint 932, 18 ERC 
282; McNeill v. Reid, 9 Bing. 68, 23 
ECL 489, 131 Reprint 540; Figes v. 
Cutler, 3 Stark. 139, 3 ECL 627; Gale 
v. Leckie, 2 Stark. 107, 3 ECL 387. 

Que.—Wild v. Kleker, 23 Que. K. B. 
544, 20 DomLR 980. 

Sask.—Whitby v. Widen, 68 Dom 
LR 206, [1922] 2 WestWkly 1216. 

{a] Damages are ascertainable 
where defendant who had sold plain- 
tiff a half interest in his business 
later sold the business to a third per- 
son for a known amount, the damages 
being one half of what defendant 
received. Maxwell vy. ‘Persons, 150 
Ga. 339, 103 |ISE 816. 

{b] Refusal to fulfill partnership 
agreement not wrongful when such 
refusal by broker is based on plain- 
tiffs failure to qualify as a broker. 
peatep v. Wykes, 15 L. T. Rep. N. 8. 


{c] Refusal to fulfill partnership 
agreement not justified upon grounds 
that plaintiff would not devote full 
time to business when no agreement 
to that effect existed. Estes v. Del- 
pech, 73 Cal. A. 643, 238 P 1085. 

Excuses for mnonperformance of 
contracts generally see Contracts § 
706 et seq. 

72. Estes v. Delpech, 73 3 : 
643, 238 P 1085. - Rage Ce 

73. Butler v. Dinan, 19 NYS 950 
[aff 189 N. Y. 613, 35 NE 204]. 

74. Cal.—Powell v. Maguire, 43 
aD 1 

-—Doyle v. Bailey, 75 Ill. 418: 
Wilson Re Campbell, 10 Tl. 383. ie 
y.—Frank v. Thompson, cy. 
rie! 295. : Aes 
.—Maxa v. Jones, 148 Z 
129 A 652. Ty Bee 

Mass.—Haskins vy. Burr, 106 Mass. 
ame H.—Reid v. McQuesten, 61 N. H. 

N. Y.—Armstrong v. Rickard, 199 
App. Div. 880, 192 NYS 502. 

Pa.—Comstock vy. Thompson, 286 
Pa. 457, 133 A 6388. 

Wash.—Lucopoulos y. Sotriopou- 
lous, 111 Wash. 400, 191 P 149; Can- 
tara _v. Blackwell, 14 Wash. 294, 44 
P65 7: 

W. Va.—O’Neal yv. Moore, 78 W. Va. 
296, 88 SE 1044. 

Eng.—Osborne vy. Jullion, 3 Drew. 
596, 61 Reprint 1031. 

Actions for partnership accounting 
see infra §§ 900-1007. 


660 [47 C.J.] 
Where, pending an agreement to form a partnership, 
the parties have become jointly lable upon instru- 
ments executed by them, one of the parties may com- 
pel the other to release him from liability or indem- 
nify him where such other repudiates his partner- 
ship agreement and remains in possession of the 
benefits of the agreement,’® and such other may also 
be compelled to permit the withdrawal of capital 
deposited by plaintiff to their joint account in a 
bank.*® 

[§ 50] i. Modification of Contract.* Whether the 
contract under which a partnership is organized be 
an oral or a written one,’* it may be varied at any 
time’ if all of the partners consenf thereto, but una- 
nimity is required,’® and the modification or varia- 
tion must be supported by consideration.*® Changes 
may relate to the nature of the partnership enter- 
prise,®! to the method or time of taking accounts,** 
to the share of any partner in the profits of the busi- 
ness,** to the powers to be exercised by the respective 
members,°* or to any other matter upon which they 
may agree, provided the contract as altered does not 
violate any principle of law or public policy.*® Mod- 
ification of the fundamental provisions of the con- 
tract itself must be distinguished from mere col- 
lateral changes in business methods, practices, ox 
control, which may be made pursuant to the consent 
of a majority of the partners,®® unless otherwise pro- 
vided. Consent to modification may be shown either 


PARTNERSHIP 


[§§ 49-51 
by express agreement’ or by the conduct of the par- 
ties.88 While in ordinary partnerships any provi- 
sion of the contract may be waived,*® a partner’s 
waiver will not be presumed from his copartner’s 
mere disregard of a provision;®° but, to constitute 
waiver, the partner’s conduct must be such as to show 
his habitual assent to the copartner’s violation of 
the original provision,®! and to the substitution of 
new terms therefor.°? When the rights of third per- 
sons are involved, the conduct of the waiving partner 
to be considered is that which is displayed to them,°* 
not the private dealings and conversations between 
the partners themselves;°* .and where the partners 
have acted contrary to or beyond the terms of the 
original articles, they will be held to have adopted 
such new terms and qualifications as may correspond 
with their new line of conduct.°® In some cases the 
terms of a partnership may be varied by judicial 
decree.°®® a 

Recording modification. Where it is necessary to 
record the partnership agreement,®* changes in the 
partnership agreement, unless placed on record, af- 
fect only the parties themselves.?® 

[§ 51] j. Effect of Fraud or Misrepresentation In- 
ducing Contract—(1) In General. Parties when 


«treating for a contract of partnership are bound to 


exercise the utmost good faith toward each other for 
they are contemplating a relation in the highest de- 
gree confidential.°® Accordingly, a person who has 


75. Burger v. Robinson, 81 Misc. | Y. 306, 66 NE 965. tion of fact as to their good faith and 
678, 143 NYS 530. 81. Boisgerard v. Wall, Sm. & M.]as to an implied authority to make 
76. Burger v. Robinson, supra. Ch. (Miss.) 404; Roberts’ App., 92]the indorsements, even in the case of 
77. Const v. Harris, Turn. & R.| Pa. 407; Jennings’ App., 2 Mon. (Pa.) |a holder who had received from the 


496, 12 EngCh 496, 37 Reprint 1191. 


184, 16 A 19, 2 LRA 43. 


maker notes so indorsed. Mononga- 


78. Holdridge v. McKewen, 107 82. Lawes Vv. Lawes, 9 Ch. D. 98.| hela Valley Bank v. Weston, 159 N. 
Ark. 368, 155 SW 113; Hall v. San- 83. Askew v. Springer, 111 Ill. | Y. 201, 54 NE 40, 45 LRA 547. 
noner, 44 Ark. 34; Clausen v. Railey, | 662; Robbins v. Laswell, 27 Ill. 365; 95. Boisgerard v. Wall, Sm. & M. 
145 Ky. 350, 140 SW 547; Thomas v. | Pilling v. Pilling, 3 De G. J. & S. 162,|Ch. (Miss.) 404. 

Lines, 83 N. C. 191; England v. Curl- | 68 EngCh 124, 46 Reprint 599; Ex p. 96. Martindale v. “Martindale, 1 
ing, 8 Beav. 129, 50 Reprint 51, 19} Thompson, 8 Jur. 633. JULI INES Seo oiae 
ERC 598; Matter of Vale of Neath, 84. McRae v. Campbell, 101 Ga. [a] Illustration.—W here the 


etc., Brewery Co., 3 De G. M. & G. | 662, 28 SH 920; 
272, 52 HneCh 213, 438 Reprint 107: 

79. Burgess v. Badger, 124 Ill. 288, | 40, 45 LRA 547. 
14 NE 850; Post v. Kimberly, 9 Johns. 85. 
(N. Y.) 470; Jennings’ App., 2 Mon. 86. 
(Pa.) 184, 16 A 19, 2 LRA 43; Eng- 87. 
jand v. Curling, 8 Beav. 129, 50 Re- 
print 51, 19 ERC 598; Pilling v. Pill- 88. 
ing, 3 DeG. J. & S. 162, 68 EngCh 124, | (Miss.) 
46 Reprint 599; Const v. Harris, 
Turn. & R. 496, 12 EngCh 496, 37 Re- 
prints 119d: 

[a] Illustrations.—(1) Removal 
of steel works to a city other than | 496, 37 
that stated in the certificate of part- 89. 
nership association held to be such a Brewery Co., 
departure from the enterprise con- | ngCh 213, 
templated in the agreement as to 
require the assent of all the partners. 
Jennings’ App., 2 Mon. (Pa.) 184, 16 90. 


357; 


infra §§ 373-379 


Monongahela Valley 
Bank v. Weston, 159 N. Y. 


Solomon v. Solomon, 2 Ga. 18. 
See infra § 295. 

England v. Curling, 8 Beav. 
129, 50° Reprint 51, 19 ERC 598. 
McGraw v. 


Piling v. Pilling, 
68 EngCh 124, 46 Reprint 599; 
v. Harris, Turn. & R. 496, 12 EngCh 99; 
Reprint 1191. 

Matter of Vale of Neath, etc., 
3) De G: Mag) Gei2i2, 52 
43 Reprint 107. 

Ratification of acts of partner see 


Thomas vy. Lines, 83 N. C. 191; 


terms of the articles of partnership 
were unduly onerous to the surviv- 
ing partner and the change sought 
therein was beneficial to infants who 
were interested in the estate of de- 
ceased, they were, upon the surviv- 
ing partner’s request, ordered varied. 
Martindale v. Martindale, 1 Jur. N. 


201, 54 NE 


Pulling, - Freem. 


England v. Curling, 8 |S: 932. 
Beav. 129, 50 Reprint 51, 19 ERC 598; 97. 
3 De G. J. & S. 162, 98. 


See supra § 38. 
Cerecedo y..Calderon, 6 Porto 
Rico Fed. 522. 


Cal.—Miller v. Kraus, (A) 155 

P 834 [reh den 155 P 838]. 
Ky.—Hollowell v. Satterfield, 185 
54 N. J. Ea. 


Ky. 397, 215 SW 68. 
N. J.—Powell v. Cash, 

218, 34 A 131 [aff 55 N. J. Eq. 826, 41 

A 1115]. Compare Uhler vy. Semple, 

20 N. J. Eq. 28892925 GDhere isinoe 


Const 


confidential 


A 19, 2 LRA 43. (2) Purchase by a 
railway company of a competing road 
held to be outside the scope of a 
partnership organized to build, equip, 
and operate a stated railroad, and 
hence such a modification of the part- 
nership agreement as to require the 
assent of all the partners. Roberts’ 
App:, 92 Pa. 407. 

80. Clausen v. Railey, 145 Ky. 350, 
140 SW 547; Melville v. Kruse, 69 
Apps Div. 211, 74. NYS 826 faff 174 
N. Y. 306, 66 NE 965]; Kenney v. 
Trager, 158 NYS 740. 

[a] The surrender by one partner 
of his right to withdraw from the 
firm on notice, reserved to him by the 
partnership articles, is a good consid- 
eration fora modification “of the part- 
nership articles by providing that, on 
the dissolution of the firm, there 
shall be an equal division of the net 
assets, regardless of the amount con- 
tributed by either partner to the cap- 
ital stock. Melville v. Kruse, 174 N. 


Austen v. Boys, 2 DeG. & J. 626, 59 
EngCh 492, 44 Reprint 1133. 

91, ) Const hvcu Hanpisne Dur jG it. 
496, 12 EngCh 496, 37 Reprint 1191. 

92. McGraw v. Pulling, Freem. 
(Miss.) 357; Const v. Harris, Turn. 
ora 496, 12 EngCh 496, 37 Reprint 

93. Monongahela Valley Bank v. 
Weston, 159 N. Y. 201, 54 NE 40, 45 
LRA 547. 

94. Monongahela Valley Bank v. 
Weston, supra. 

[a] Illustration.—Failure of the 
other members of a partnership to 
stop their comember from indorsing 
the firm name for the accommodation 
of third parties or to give notice of 
his want of authority so to do, after 
repeated offenses constituting a 
systematic and persistent course of 
conduct, known to the other members 
and privately objected to by them, 
constitutes evidence of acquiescence 
and ratification which raises a ques- 


*By JEROME R. FINKLE (§§ 50-55). 


relation between part- 
ners until the partnership is formed; 
in the negotiations concerning it the 
parties are strangers, with adverse 
interests, each making the best terms 


‘for himself that he can obtain, and 


the established maxim of caveat emp- 
tor applies’’). 

N. Y.—Harlow v. La Brum, 151 N. 
Y. 278, 45 NE 859. 

Pa.—Jones v. Weir, 217 Pa. 321, 66 
A 550, 10 AnnCas 692. 

W. Va. —Fouse v. Shelly, 64 W. Va. 
425, 63 SE 208. 

Ont.—Maize v. McFarlane, 16 
OntWN 349; Glaeser v. Klemmer, 7 
OntWN 14, 26 OntWR_ 787. 

But see Walker v. Patterson, 166 
Minn. 215, 208 NW 3, 7 (holding that 
unless limited by something other 
than nature of intended contract, 
there is no fiduciary relationship be- 
tween persons negotiating contract 
for partnership and disapproving con- 
trary dictum in Bloom v. Lofgren, 64 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 51-52] 


been induced by fraud or misrepresentation to enter 
into a contract of partnership will be relieved there- 
from,‘ either by rescission of the contract? or by dis- 
and an alternative 
prayer for rescission or dissolution is proper plead- 
A partnership contract induced by fraud is 
The fact that defendant has 
been guilty of fraudulent conduct toward other per- 
sons® or toward plaintiff in transactions apart from 
the partnership in question’ will not entitle plaintiff 
to be released from partnership connection with hin. 

[§ 52] (2) Right To Rescind. As in the case of 
8 one who has been induced by fraud 
or false representations to enter into a partnership 
agreement may rescind it,® and he may do so not only 
for willful fraud, deliberate overreaching, 
tional falsehood,!® but even for innocent misrepre- 
sentations which would not sustain a common-law 
action for deceit!* or justify the rescission of a con- 


solution of the partnership ;* 


ing.* 
voidable, and not void.°® 


other contracts, 


Minn. 1, 65 NW 960). 

[a] Disclosure of secret profits.— 
Parties negotiating for organization 
of partnership cannot bargain se- 
eretly for share in profits to be made 
by agent. Crawford v. Lugoff, 
(Minn) 220 NW 822. 

{[b] Weakness of mind of plain- 
tiff.—In an action for the rescission 
of a contract of partnership, on the 
ground that defendant took advan- 
tage of plaintiff's weakness of intel- 
lect, an instruction, requiring the ut- 
most good faith on the part of de- 
fendant if plaintiff was weak-minded, 
and he sought defendant’s advice, and 
relied on his statements, and defend- 
ant knew these facts prior to and at 
the time of contract, is proper. Fa- 
wer v. Bowers, (Tex. Civ. A.) 33 SW 


fous 
2h RO Rese teri v. Scalzo, 145 U. §S. 
578, 12 SCt 895, 36 L.. ed. 824. 


Ala.—Fogg v. Johnston, 27 “Ala. 
432, 62 AmD 771. 
Ark.—White v. Smith, 63 Ark. 513, 


39 SW 555; Howell V. Harvey, 5 Ark. 
270, 39 AmD 376. 
CAS). t5b4 


Cal.—Miller v. Kraus, 
834 [reh den 155 P 888]. 
ae v. Stewart, 10 B. Mon. 
Md.—Levin v. Hurwitz, 148 Md. 
249, 129 A 218; Phillips v. Crownfield, 


124 Md. 448, 92 A 1030. 

Mass.—Richards v. Todd, 127 Mass. 
167; Smith v Everett, 126 Mass. 304. 

Mich.—Rambo v. Patterson, 133 
Mich. 655, 95 NW 722. 

N. H.—Pastore v. Priori, 79 N. H. 
LOB ALOR: 

N. J.—Powell v. Cash, 54 N. J. Ea. 
218, 34 A 131 [aff 55 N. J. Eq. 826, 41 
CAS UT $5 14 

N. Y.—Harlow v. La Brum, 151 N. 
Y. 278, 45 NE 859. 

Pa.—Jones v. Weir, 217 Pa. 321, 66 
A 550, 10 AnnCas 692; Craig v. Hu- 
ber, 3 PittsbLegJ 108. 

Tex.—Caplen Ve, ‘Cox. 42) Tex... ‘Civ. 
A. 410, 92 SW 1048. 

Wash.—Cain v. Norman, 140 Wash. 
ole 248) Pas 

W. Va.—Fouse v. Shelly, 64 W. Va. 
425, 63 SE 208; Engeman v. Taylor, 
46 W. Va. 669, 33 SE 922. 

Eng.—Adam v. Newbigging, 13 
App. Cas. 308, 19 ERC 486 [aff 34 
Ch. D. 582]; Redgrave v. Hurd, 20 Ch. 
D.° 1; Mycock v. Beatson, 13 Ch. D: 
884; Charlesworth v. Jennings, 34 
Beav. 96, 55 Reprint 569; Rawlins v. 
Wickham, 1 Giff. 355, 65 Rep int 954 
[aff 3 DeG. & J. 304, 60 EngCh 237, 
44 Reprint 1286]; Jauncey Vv. 
Knowles, 29 L. J. Ch. 95. 

Ont.—Merchants Bank v. Thomp- 
son, 3 Ont. 541; Maize v. McFarlane, 
16 OntWN 349; Glaeser v. Klemmer, 
7 OntWN 14, 26 OntWR 787. 

See St. John y. Hendrickson, 81 
Ind. 350 (holding that the right to 
rescind or sue for damages was lost 
‘by ratification without expressly 
holding that sych right ever existed). 


d 


aie an a a 


or inten- 


[a] Representations as to finan- 
cial conditions and character of busi- 
ness are material when made to and 
acted on by a prospective purchaser 


of an interest in the partnership. 
ee ae Ve sPrioriy om Nose 1,9 203: Ae 
77. 

[b] Evidence held sufficient to 


show that person unacquainted with 
farming and dairying was induced 
by misrepresentations to enter a 
partnership contract to conduct farm 
and dairy. Levin v. Hurwitz, 148 
Md. 249, 129 A 218. 
2. See infra ‘§ 52. 
5 oe Dissolution for fraud see infra 
Oe 
454 Bazottv. Haston, tCh) Disk. 
5. Grossman y. Lewis, 226 Mass. 
163, 115 NE 236, AnnCas1918A 739. 
6 Andrewes v. Garstin, 10 C. B. 
ea 444, 100 ECL 444, 142 Reprint 
7. Ingraham v. Foster, 31 Ala. 123. 
8. See Contracts § 304 et seq. 
9. Ala.—Fogg v. Johnston, 27 Ala. 
62 AmD 771. 
j GAS) Selo See 


v. Kraus, 
Fe ca v. Stewart, 10 B. Mon. 
9 


834 [reh den 155 P 838]. 


Mass.—Richards v. Todd, 127 Mass. 
167; Smith v. Everett, 126 Mass. 304. 

N. H.—Pastore v. Priori, 79 N. H. 1, 
LOS PAI TT. 

N. J.—Powell v. Cash, 54 N. J. Ea. 
218, 34 A 1381 [aff 55 N J. Ha. 826, 41 
AGLI Se 

N. Y.—Harlow v. La Brum, 151 N. 
Y. 278, 45 NE 859. 


Pa. 
A 550, 10 AnnCas 692. 

Tex.—Caplen v. Cox, 42 Tex. Civ. 
A. 410, 92 SW 1048. 


Va.—Gathright v. Fulton, 122 Va. 
17,94, SEY 191. 

Wash.—Cain v. Norman, 140 Wash. 
31, 248 P 71. 

Ww. Va 64 W. Va. 
425, 63 SE 208; Wiseman v. Taylor, 
46 W. Va. 669, 33 SE 922. 


Eng.—Adam v Newbigging, 13 
App. Cas. 308, 19 ERC 486 [aff 34 Ch. 
D. 582]; Redgrave v. Hurd, 20 Ch. D. 
1; Mycock v. Beatson, 13 Ch. D. 384; 
Charlesworth v. Jennings, 34 Beav. 
96, 55 Reprint 569; Rawlins v. Wick- 
ham, 1 Giff. 355, 65 Reprint 954 [aff 


3 De G. & J. 304, 60 EngCh 287, 44 
Reprint 1285]. 

Ont.—Maize Vv. McFarlane, 16 
OntWN 349; Glaeser v. Klemmer, 7 
OntWN 14, 26 OntWR 787. 

10. Ala.—Fogg. v. Johnston, 27 
Ala. 482, 62 AmD 771. 

Cal.—Miller v. Kraus, (A) 155 P 

34 [reh den 155 P 838]. 
ee .—Hynes v. Stewart, 10 B. Mon. 

Mass.—Richards v. Todd, 127 Mass. 
GE Sith v. Everett, 126 Mass. 304. 

N. Y—Harlow v. La Brum, 151 N. 
Y..278, 45 NE 859. 

Pa.—Jones v. Weir, 217 Pa. 321, 66 
A 550, 10 AnnCas 692. 
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tract!? between persons whose relations are not con- 
fidential;** and further, he need not show that he 
has suffered pecuniary damage.** 
ner who was deceived by one of several copartners 
without complicity on the part of the others is not 
entitled to rescind.+® 

Waiver or loss of right fo rescind. Even when a 
partner has a right to rescind the partnership agree- 
ment, he may lose it by ratifying the transaction 
with full knowledge of the facts,!® or by parting with 
his interest in the firm,!” or he may waive it and sue 
for such damages as he can show he has sustained 
by defendant’s misrepresentations,!® or proceed in 
equity for an accounting.?® 

Return of benefits received. Complainant’s right 
to rescind is not barred by failure to tender to the 
other partner the return of his interest in the firm’s 
furniture,?® a commission received,?? or a promis- 
sory note made by such other as part of the partner- 


However, a part- 


Wash.—Cain v. Norman, 140 Wash. 
31, 248 P 71 

W. Va.—Fouse v. Shelly, 64 W. Va. 
425, 63 SH 208. 


Ene. —Mycock v. Beatson, 13 Ch. 
D. 384. 

Ont.—Maize v. McFarlane, 16 
OntWN 349. 

11. Actionable fraud generally 
see Fraud § 6 

12. Rescission of contract see 
Contracts § 648 et seq; 


Cancellation 
of Instruments 9 C. J. p 1154. 

13. Grossman v. Lewis, 226 Mass. 
168, 115 NE 2386, AnnCas1918A 739; 
Powell v. Cash, 54 N. J. Hq. 218, 34 
As Ie fati (55 Ne id.) Migs o26 a eA 
1115]; Adam v. Newbigging, 13 App. 
Cas. 308, 19) ERC 486 [afi 34°Cha p: 
582]; Redgrave v. Hurd, 20 Ch. D. 1; 
Rawlins v. Wickham, 1 Giff. 355, 65 
Reprint 954 [aff 3 De G. & J. 304, 60 
BEngCh 237, 44 Reprint 1285]; Mer- 
chants Bank v. Thompson, 3 Ont. 541. 
But see Faver v. Bowers, (Tex. Civ. 
A.) 33 SW 131 (in an action for re- 
scission of a contract of partnership, 
on the ground that defendant fraudu- 
lently misrepresented the value of 
the business, to entitle plaintiff to re- 
lief it must appear that defendant 
made the representations knowing 
them to be false). 

14. Harlow v. La Brum, 151 N. Y. 
278, 45 NE 859; Jones v. Weir, 217 
Pa. 321, 66 A 550, 10 AnnCas 692. 

15. Ingraham. v.. Foster, 31. Ala. 
123; Kimmins v. Wilson, 8 W. Va. 
584. Compare Morrison v. Earls, 5 
Ont. 484 (in an action on a promis- 
sory note, where plaintiff induced de- 
fendant by fraud to enter into a part- 
nership of which plaintiff was not a 
member, defendant’s remedy is not 
in rescission if the other members 
do not assent to put an end to the 
Syndicate, but in a cross action or 
counterclaim for deceit). 

16. St. John v. Hendrickson, 81 
Ind. 350; Levin v. Hurwitz, 148 Mad. 
249, 129 "A 218; Fuller v. Atwood, aS 
igs at 316; Riddel v Smith. Ome 
Rep. N. S. 561. Compare Rambo Vic 
Patterson, 133 Mich. 655, 95 NW 
G22 (showing that this right is not 
easily lost). 

17. Rumbaugh y. Settlemeier, 88 
Om l05 ei) aE B60; 

123 
Fisher, 146 Ind. 


18. Tll.—Vennum v. Palmer, 
TU VAL 69% 
Ind.—Cohoon v. 
rag 44 NE 664, 45. NE 7317, 36 LRA 
Mo.—Pickett v. Wren, 187 Mo. A. 
83, 174 SW 156. 
N. J-— Rice) vy. Culver) 32. IN: J. ba: 


601. 
N. Y.—Troster 83 Misc. 


v. Dann, 
399, 145 NYS 56. 
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20. Cain v. Norman, 140 Wash. 31, 
248 P 71. 

21. Cain v. Norman, supra. 
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ship agreement,?? but in the absence of tender of the 
‘note he must indemnify him against its collection.?* 

[§ 53] (8) Effect of Rescission. The effect of a 
rescission is to avoid the contract ab initio?* unless 
the rights of other innocent parties are involved.?° 

[§ 54] (4) Relief Granted on Rescission. The 
rescinding partner should be restored as far as prac- 
ticable to the same position he would have occupied 
if no fraud had been practiced upon him.?® Thus he 
is entitled to repayment of the purchase price of his 
interest in the firm,?* as well as whatever sums he 
contributed in behalf of the partnership,?® and rea- 
sonable compensation for his services,?®° but he is 
not entitled to recover damages unless his allegations 
are sufficient to sustain an-action for deceit.*?° The 
defrauded partner, upon securing a deeree of rescis- 
sion, is entitled to a lien on the surplus of the part- 
nership assets after discharge of firm liabilities for 
moneys paid into the firm by him.*! He is also enti- 
tled to be indemnified by the other partner or part- 
ners against all the debts and liabilities of the firm,*? 
even in the absence of fraud,** for he is liable to 
firm creditors for debts contracted by the firm while 
he acted as a partner.*# 

22. Grossman v. Lewis, 226 Mass. 
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see Adam v. Newbigging, 


[§§ 52-56 


[§ 55] (5) Action for Deceit. The sale by the 
complaining partner of his interest in the firm does 
not bar his action for deceit if the sale did not in- 
clude such claim.?® Such actions are governed by 
the rules relating to actions of deceit generally,*® 
and the measure of damages due a partner who paid 
one half the price of the stock as represented by his 
copartner is the difference between the actual and 
represented price, although the stock was worth more 
than the represented price.?* 

[§ 56] 2. Community of Interest*—a. In General. 
To constitute an association of two or more persons 
a copartnership it is obvious, from the usual defini- 
tions of the relationship,*®* that the parties involved 
must have undertaken to carry on some sort of busi- 
ness together and to share in the profits thereof,*® 
and this community of interest*® in am enterprise and 
its results*! is an essential element of a partnership 
and requisite to the existence of thexrelationship as 
between the parties thereto. However, not every | 
community of interest creates a partnership,*? and 
a mere community of interest, such as exists be- 
tween the coowners of specific property**® or of the 


13° App. Community of interest as element 


163, 115 NE 236, AnnCas1918A 739. 
23. Grossman vy. Lewis, supra. 
24. U. S.—Oteri v. Scalzo, 145 U. 

S. 578, 12 SCt 895, 36 L. ed. 824. 
Ala.—Fogg v. Johnston, 27 Ala. 

432, 62 AmD 771. 

Cal.—Miller v. Krauz, (A.) 155 P 
834 [reh den 155 P 838]. 
eee eens v. Todd, 127 Mass. 

N. Y.—Harlow v. La Brum, 151 N 
Y. 278, 45 NE 859. 

Va.—-Gathright v. Fulton, 1122 Va. 

17, 94 SE 191. 

Perry v. Hale, 143 Mass. 540, 

10 NE 174. 

Oteri v. Sealzo, 145. U. S. 578, 

12 SCt 895, 36 L. ed. 824; Richards 

v. Todd, 127 Mass: 167. 

27. Richards v. Todd, supra; 
Smith v. Everett, 126 Mass. 304; Red- 
grave v. Hurd, 20 Ch. D. 1. 

28. Grossman v. Lewis, 226 Mass. 
HGS. 115) NE 23862 AnnCasi918A 1395 


Richards v. Todd, 127 Mass. 167; 
Caplen v. Cox, 42 Tex. Civ. A. 410, 


92 SW 1048 
eae Richards vy. Todd, 127 Mass. 
[a] Accounting for sums drawn. 


—On rescission of a contract of part- 
nership because of one being induced 
by fraud to enter into it, he may re- 
cover, not only the value of what he 
put into the business, with interest, 
but the value of his services in at- 
tending to the business; he account- 
ing for what he has drawn out of the 
business, with interest, from the 
time of the dissolution of the part- 
nership to the judgment, on the 
amount he has drawn out in excess of 
what he was entitled to for his serv- 
ices, the time when he drew it out 
not appearing more definitely than 
that it was during the continuance of 
the business. Richards v. Todd, 127 
Mass: 167, Caplen v. ‘Cox, 42° Tex. 
Civ. A. 297, 92 SW 1048. 

30. Redgrave v. Hurd, 20 Ch. D. 1. 

31. Hynes v Stewart, 10 B. Mon. 
Mycock vy. Beatson, 13 Ch. 
Maize v. McFarlane, 16 
OntwN 349; Brit. Partn. Act (1890) 
41 (a) (bd). j 

32. Hynes v. Stewart, 10 B. Mon. 
(Ky.) 429; Grossman vy. Lewis, 226 
Mass. 163, 115 NE 236, AnnCas1918A 
Cours Richards v. Todd, 127 Mass. 167; 
Rawlins v. Wickham, 1 Giff. 355, 65 
Reprint 954 [aff 3 DeG. & J. 304, 60 
EngCh 237, 44 Reprint 1285]; Maize 
Ve McFarlane, 16 OntWN 349. And 


Cas. 308, 19 ERC,486. Gwhere the in- 
demnity was limited “by the particu- 
lar facts of the case); and Brit. 
Partn. Act (1890) 41 (ec). 

33. Merchants Bank v. Thompson, 
r ie 541; Brit. Partn. Act (1890) 41 
@):. 

34. Ex p. Broome, 1 Rose 69. See 
Hynes v. Siewert, 10 B. Mon. (Ky.) 
429, 433 (“The injured party, except 
so far as the interests of the cred- 
itors of the firm may be concerned, 
should not be regarded as a part- 
ner’’). 

35. Pickett v. Wren, 187 Mo. A. 
83, 174 SW 156. 

36. Action of deceit see Fraud §§ 
125-272. 

37. Pickett v. Wren, 187 Mo. A. 83, 
174 SW 156. 

Measure of damages for fraud in 
inducing partnership contracts see 
Fraud § 264. 


38. “Partnership” defined see su- 
pray sok. 

39. Winkelbach v. Honolulu 
Amusement Co., Ltd., 20 Hawaii 498; 


Knowlton v. Reed, 38 Me. 246; Mac- 
lay v. Freeman, 48 Mo. 234; Croft 
v. Bain, 49 Mont. 484, 143 P 960. And 


see infra §§ 57, 58. 

ng: U. S.—Doan v. Dyer, 286 Fed. 
339. 

Colo.—Baldwin v. Patrick, 39 Colo. 
347, 91 P 828; Omaha, etc., Smelting, 
CtCT COWS Rucker, 6 Colo. A, 334, 

P 853. 

. Me.—Dwinel v. Stone, 30 Me. 384. 

Md.—Morgart v. Smouse, 112 Md. 
CLOSE ie Aeon 

Mass.—Rosenblum v. Springfield 
Produce Brokerage Co., 243 Mass. 111, 
US UN a Sols cee 

Mich.—Thurston v. Detroit Asphalt, 
etc., Co., 226 Mich. 505, 198 NW 345. 

Minn.—Hammel v. Feigh, 143 Minn. 
115, 173 NW 570. 

Mo.—Hughes v. Ewing, 162 Mo. 
261, 62 SW 465; Priest v. Chouteau, 
85 Mo. 398, 55 AmR 373; Donnell v. 
Harshe, 67 Mo. 170. 

N. Y.—Richardson v. Hughitt, 76 N. 
XZ KB 32 AmR 267; Cumpston v. Mc- 
Nair, 1 Wend. 457. 

R. I.—Midwood v. Wholesale Gro- 
cers’ Executive Assoc., 20 R. I. 152, 
37 A 946. - 

Utah.—Bentley  v. 
Utah 396, 94 P 736. 

.W. Va. __ Clark v. Emery, 58 W. Va. 
637, 52 SE 770, 5 LRANS 503;  Sodi- 
ker v. Applegate, 24 W. Va. 411, 49 
AmR 252. 
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of partnership as to third persons 
see infra §§ 84-103. 

41. Colo.—Lee v. Cravens, 9 Colo. 
A. 272, 48 P 159; Omaha, etc., Smelt- 
ing, ete., Co. ..v.. Rueker, 6-Colo. “A. 
334, 40 P 853. 

Me.—Dwinel v. Stone, 30 Me. 384. 

Mich.—Thurston y. Detroit As- 
Eats ete:,, Co,, 226 Mich. 505, 198 NW 


Minn.—Hammel v. Feigh, 143 Minn. 
115, 173 NW 570. 


Mo.—Donnell vy. Harshe, 67 Mo. 
170. a 

N. Sees curator “A McNair, 1 
Wend. 457 


Or.—Northwestern Beavietor Comve 
Investment Co., 81 Or. 75, 158 P 281. 

Tex.—Southern Surety Co. v. Texas 
SHY ees Ins Assoc. (Civ. JAc)r 2 
SW (2d 10. 

Va. Soe vy. Southeastern Iron 
Corp., 142° Va. 107; 128 SE 528. 

“In order to constitute a partner- 
ship inter se, it is universally de- 
clared that there must be a com- 
munity of interest, a mutuality, and 
it must be for the prosecution of the 
business in which the supposed part- 
ner is charged.” Omaha, etc., Smelt- 
ing, etc., Co. v. Rucker, 6 Colo. A. 334, 
338, 40 P 853. 

[al Partnership “exists when 
there is a community of interests in 
the whole property, business, and re- 
sponsibility of the concern.” Mc- 
Donald v. Pamppell 96 Minn. 87, 89, 
104 NW 760 
wert 10 S.—Doan v. Dyer, 286 Fed. 

Colo.—Omaha, etc., Smelting, etc., 
Co. v. Rucker, 6 Colo. A. 334, 40 P 853. 
97a —Pickerell v. Fisk, 11 La. Ann. 

Me.—Knowlton v. Reed, 38 Me. 246. 

Or.—Shebley v. Quatman, 66 Or. 
441, 134 P 68; Flower v. Barnekoff, 
20 Or. 132, 25 Pp 370, 11 LRA 149. 

Utah. —Bentley V. Brossard, 33 
Utah "396 94" PP 736. 

W. Va.—Clark v. Emery, 58 W. Va. 
637, 52 SE 770, 5 LRANS 503; Woods 
v. Ward, 48 W. Va. 652, 37 SE 520; 
Sodiker v. s Pplegate, 24 W. Va. 411, 
49 AmR 252 

“Partnership and caimmunity of in- 
terest, independently considered, are 
not always the same thing.” Flower 
v. Barnekoff, 20 Or. 132, 143, 25 P 370, 
11 LRA 149 [quot Shebley v. Quat- 
man, 66 Or. 441, 134 P 68]. To same 
effect Pickerell v. Fisk, 11 La. Ann. 


277. 
43. See infra § 70. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 56-57] 


profits from a particular adventure or business,** 
not only does not necessarily constitute the parties 
thereto partners, but is by itself insufficient to estab- 
While various tests 
have been from time to time applied as decisive aids 
in determining whether a partnership exists or not,*® 
the prevailing view is that no arbitrary test is con- 
clusive,*? but that the existence of the relationship 
as between the parties thereto depends substantially 
- upon their legal intent as manifest from the Gs 
and cireumstances involved in each particular case,*® 
and that there is no partnership unless there is such 
a community of interest between the associates as 
indicates that they have combined for the purpose 
and with the intent of prosecuting a common busi- 
ness enterprise,*® as joint owners or principals,°° 
with a view to a common participation in profits and 


lish the relation between them.*® 


losses.5? 


[§ 57] b. Prosecution of Common Business for 


Mutual Profit—(1) In General. 


See infra §§ 61-63. 

45. U. S—Germer v. Donaldson, 
18 F.(2d) 697. 

Ariz.—Consolidated Canal 
Perens, 5 Ariz. 80, 46 P 74 

Ark Harrison Vv. Walker, 124 Ark. 
555, 188 SW 17; La Cotts v. Pike, 91 
“Ark. 26, 120 Sw 144, 134 AmSR 48. 

Cal.—Hanna v. Flint, 14 Cal. 73. 

Conn.—Morgan v. Farrel, 58 Conn. 
413, 20 A 614, 18 AmSR 282. 

La.—Breard v. Blanks, 51 La. Ann. 
1507, 26 S 618; Pickerell v. Fisk, 11 
La. Ann. 277. 

Mich.—Marsh v. Mueller, 96 Mich. 
488, 56 NW 71; Morrison v. Cole, 30 
Mich. 102. 

Mo.—Donnell v. Harshe, 67 Mo. 170; 
Ryan v. Riddle, 109 Mo. A. 115, 82 
Sw 1117. 

Mont.—Croft v. Bain, 49 Mont. 484, 
143 P 960. 

Nebr.—Lushton State Bank v. O. S. 
Kelley Co., 47 Nebr. 678, 66 NW 619. 

N. H.—Gibson Vv. Stevens, {GNIS ASE 
ate 


J.—Potter v. Morris, ete., Dredg- 
oe Co., 59 N. J. Eq. 422, 46 A 537. 

N. Y.—Meriden First Nat. Bank v. 
Gallaudet, 122 N. Y. 655, 25 NE 909; 
Levy v. Brush, 45 N. Y. 589; Rock- 
well v. Peck, 13 App. Div. 621 mem, 
43 NYS 196; Hawley v. Keeler, 62 
Barb. 231 [aff 53 N. Y. 114]; Merwin 
vy. Playford, 26 N. Ys Super: 702; 
Peltier v. Sewell, 3 Wend. 269. 

N. C.—Gorham v. Cotton, 174 N. C. 
727, 94 SE 450. 

Oh.—Bell v. Pistorius, 18 Oh. Cir. 
Ot 73-49 Oh. Cir; 1Dec. (869; Miller: 
etc., Mfg. Co. v. Laidlaw-Dunn- Gor- 
don Co., 17 OhS&CP 499, 4 OhNPNS 


44, 


Con vs 


554; Merchants’ Nat. Bank v. Stand- 
ard Wagon Co., 10 OhS&CP 81, 7 Oh 
NP 539. 


Okl.—Chadwell v. Brown, 88 Okl. 
44, 211 P 410; Gorman v. Carlock, 72 
Okl. 104, 179 P 38. 

Or.—Shebley v. Quatman, 66 Or. 
441, 134 P 68; Cogswell v. Wilson, 
a1 yOr pols 4 Pelt30: 

Pa.—Hedge’s App., 63 Pa. 273. 

Philippine.—Pastor v. Gaspar, 2 
Philippine 592. 

S..C.—Lowry v. Brooks, 13 S. C. 
ds AZT. 

Utah.—Bentley  v. 
Utah 396, 94 P 736. 

Vt.—Hawkins v. McIntyre, 
496. 

Va.—Bowyer v. Anderson, 2 Leigh 
(29 Va.) 550. 

W. Va.—Sodiker v. Applegate, 24 
W. Va. 411, 49 AmR 252; Setzer v. 

j Chapline Vv. 
RYSEW - ‘Va. 507, 100 AmD 766. 

Can.—Porter & Sons, Ltd. v. Arm- 
strong, [1926] Can. S. C. 328, [1926] 
2 DomLR 340 [dism app 36 B. C. 222, 
[1925] 4 DomLR yee Archbald v. 
Delisle, 25 Can. S. C. 

Ont.-—Mendelssohn piano Cort yV: 
Graham, 19 Ont. 83 [app dism 17 Ont. 
A. 378]. 
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noted,®°? in order to constitute a partnership inter 
se, the community of interest of the persons involved 
must be based upon, and grow out of, their com- 
bining as associates for the purpose of carrying on a 
trade | or venture for their common benefit,°? and this 
requirement, which is said to be the distinguishing 
feature of a partnership,®* has been generally in- 
corporated into the civil codes and partnership 
However, not every association of persons 
with a view to accomplish a common purpose ¢re- 
ates a partnership inter se but the interest of the 
associates, to have this effect, must be merged in a 
joint undertaking in which all participate as owners 
or principals,°® as distinguished from a mere com- 
bination of persons, who pool their services, skill, or 
property for the accomplishment of a common pur- 
pose in an enterprise in which the individual rights, 


interest, and liability of each member and the control 


As previously 

46. See infra § 67. 

47. See infra § 67. 

48. See infra § 68 

49. See infra §§ 57, 58 
50. See infra §§ 59, 60 
51. See infra §§ 61-66. 
52. See supra § 56. 


U. S.—Meehan v. Valentine, 

145% UreS. 64455 12), St 972, 136) Lened,. 
835; Doan v. "Dyer, 286 Fed. Sar, Lm 
re Gibson, 191 Fed. 665; Ruggles v. 
Buckley, 158 Fed. 950, 86 CCA 154; 
Donald v. Guy, 127 Fed. 228. 

Alaska.—Chilberg v. Hegness, 5 
Alaska 168 [aff 224 Fed. 28, 139 CCA 
492]; Marks v. Gates, 2 Alaska 519. 

Ark.—Roach v. Rector, 93 Ark. 521, 
123 SW 399. 

Cal.—Lyden v. Spohn-Patrick Co., 


15d (Cal. PTG- 100 cP 23652 Coward) vy. 
Clanton, 122 Cali 45d... Sopa) ~ 47 
Wheeler v. Farmer, 38 Cal. 203; 


Klebe v. Industrial Acc. Commn., (A.) 
269 P 720; Caldwell v. Richards, (A.) 
267 P 127; Auditorium Co. v. Bar- 
sotti, 40 Cal. A. 592, 181 P 413; Dou- 
aoe v. Shoo, 20 Cal. A. 424, 129 P 

Hawaii.—Winkelbach v. Honolulu 
Amusement Co., Ltd., 20 Hawaii 498. 

Ill.—Teed v. Parsons, 202 Ill. 455, 
66 NE 1044 [rev 100 Ill. A. 342]; 
356, 


Morse v. Pacific R. Co.,.191. Ill. 
61 NE 104. 
La.—McAuley v. Barnes, 15 La. 


427; Slocum v. Sibley, 5 Mart. 682. 
Mich.—Klein v. Kirschbaum, 240 

Mich. 368, 215 NW 289. 
Minn.—MecAlpine v. Millen, 104 


Minn. 289, 116 NW 583; McDonald v. 
Campbell, 96 Minn. 87, 104 NW 760. 
Mo.—Green v. Whaley, 271 Mo. 636, 
197 SW 355; McKeehan v. McNealey, 
(A.) 282 Sw 1048; Hudson v. French, 
211 Mo...A. 175, 241 SW 443. 
Mont.—-Beasley v. Berry, 33 Mont. 


Align Sane Bloke 

Nebr.—Watkins Medical Co. v. 
Hunt, 104 Nebr. 266, 177 NW 462. 

N. Y.—Martin v. ‘Peyton, 246 N. Y. 
213, 158 NE 77; Columbian Laundry 
Vv. Hencken, 203 App. Div. 140, 196 
NYS 523; Lefevre v. Silo, 112 App. 
Div. 464, 98 NYS 321; Jones v. Walk- 
er, 51 Misc. 624, 101 NYS 22. 

N. C.—Gorham v. Cotton, 174 N. C. 
727, 94 SE 450. 

Okl.— Quadrangle Petroleum Co. v. 
Kendrick, etce., Lumber Co., 120 Okl. 
246, 249 P 910. 

Pa.—Hanover First Nat. Bank v. 
Gitt, 259 Pa. 84, 102 A 428; Gwinn v. 
Lee, a Pa. Super. 646, 42 WklyNC 124. 

Ss. eae euaaestih Ne Day, 90S: D585: 
70 NW 881 

Tex.—Southern Surety Co. v. Texas 
Employers’ Ins. Assoc., (Civ. A.) 2 
SW (2d) 310; Dr. Koch Vegetable 
ree Co. v. Malone, (Civ. A.) 163 SW 

Va.— Miller v. eee 107 Va. 476, 
59 SE 378, 18 LRANS 96 

Wash.—Dow v. Peay 21 Wash. 
86, 57 P 355. 


of his property remain distinct and severable.** 
mere fact that each of the partners is to engage in 


The 


W. Va.—Teter v. Moore, 80 W. Va. 
443, 93 SE 342; Setzer v. Beale, 19 
W. Va. 274. 

Eng.—In re Fisher, [1912] 2 K. B. 


491 
Que. —Bourboin v. Savard, 40 Que. 
K. B. 68. 

“The requisites of a copartnership 
have been stated in the text books 
and cases in various forms of expres- 
sion which substantially agree that 
the essential requisites to constitute 
the relation is a community of inter- 
est between the parties for the pur- 
pose of profit.” Morgart vy. Smouse, 
112 Md. 615, 617, 77 A 137. 

Single transactions as subject mat- 
ter of partnership see supra § 41. 

54. Coward v. .Clanton,- 122 Cal. 
451, 454, 55 P 147; Auuscorium Co, v. 
Barsotti, 40 Cal. A. 592, 181 P 413. 

“This is now said to be the distin- 
guishing feature of a partnership as 
established in Cox v. Hickman, 8 H. 
L. Cas. 268, 11 Reprint 431, 19 ERC 


323.77 Coward v. Clanton, supra. 
55. See statutory provisions. 
fa] Under Uniform Partnership 


Act § 6 subd 1, a partnership is an 
association of two or more persons to 
carry on as coédwners a business for 
profit. Giles v. Vette, 263 U. S. 553, 
44 SCt 157, 68 L. ed. 441 [aff 281 Fed. 
928]; In re Hoyne, 277 Fed. 668 [cer- 
tiorari den 258 U. S. 623 mem, 42 SCt 
317 mem, 66 L. ed. 796 mem]. And 
see supra § 36 notes 15-19. 

[b] A Code provision defining 
“partnership” as the association of 
two or more persons’ for the purpose 
of carrying on business together and 
dividing its profits: between them 
(Civ. Code § 2395) “would not lack 
much of a good definition of a part- 
nership if the clause in regard to a 
division of profits were omitted.’ 
Coward v. Clanton, 122 Cal. 451, 454, 
55 P 147 [quot Doudell v. Shoo, 20 
Cal. A. 424, 438, 129 P 478]. 

56. See intra §§ 59, 60. 

BG. WE Ss Sit. Louis Ins. Co. v. St. 
Louis, ete, R. Co., 104 U S. 146, 26 
L. ed. 679; Manson v. Williams, 153 
Fed. 525, 82 CCA ACS Math 20S Da Se 
453, 29 Sct 519, 53 L. ed. 869]; Cof- 
fin v. Jenkins, 5 FR, Cas. No. 2,948, 3 
Story 108. 

Ala.—Mayrant v. crete tet 67 Ala. 
453; Collier v. De Jernett, 1 Ala. A. 
588, 56 S 101 
Alaska. -—Marks v. Gates, 2 Alaska 


Cal.—San Diego Water Co. v. San 
Diego Flume Co., 108 Cal. 549, 41 P 
495, 29 LRA 839. 


Colo.—Mason v. Sieglitz, 22 Colo. 
320, 44 P 588. 
Conn. —Loomis  v. Marshall, 12 


Conn. 69, 30 AmD 596. 
Del.—Beecham v. Dodd, 3 Del. 485. 
Towa.—Malvern Nat. Bank v. Hal- 

liday, 195 Iowa 734, 192 NW 843: 

sew v. Miles, 168 Towa 153, 150 NW 
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different work in connection with the joint enter- 
prise, however, does not prevent the existence of a 
partnership,*® and it may be noted that, under the 
statutory provisions in some jurisdictions recognizing 
a distinction between commercial and other partner- 
ships,°® there may be a partnership, although not in 
the sense of a joint engagement in the same busi- 


ness.°° 


[§ 58] 


ie v. Fisk, 11 La. Ann. 


Mass.—Rosenblum v. Springfield, 
etc., ‘Brokerage Co., 243 Mass. 111, 
137 NE 357. 

Minn.—McAlpine v. Millen, 104 


Minn. 289, 116 NW 583. 

Mo.—Green v. Whaley, 271 Mo. 636, 
197 SW 355; Wiggins Ferry Co. v. 
Chicago, ete., R. Co., 128 Mo. 224, 27 
SW 568, 30 Sw 430; In re Whitlow, 
184 Mo. A. 229, 167 SW 463; Dodge 


I i aaa 167 Mo. A. 448, 151 SW 
Mont.—Weiss__ v. Hamilton, 40 
Mont. hk 105 P 74. 
N. H.—Clement v. Hadlock, 13 N. 


et S5: 

N. J.—Potter v. Morris, etc., Dredg- 
Ines Co7-o9 ON. Jeena: 422, 46 A Dols 
Warwick v. Stockton, 55 Ni: Eq. Qik, 
36 A 488. 

N. Y.—Columbian Laundry _ v. 
Hencken, 203 App. Div. 140, 196 NYS 
523; Rockwell v. Peck, 13 App. Div. 
eer mem, 43 NYS 196. 

(-C==Gorham: v. Cotton, 174 N.C: 
127, “94 SE 450. 

Okl. —Municipal Pav. Co. v. Her- 
ring, 50 Okl. 470, 150 P 1067. 

Or.—Shebley v. Quatman, 66 Or. 


441, 134 P 68. 

Pa.—In re Haines, 176 Pa. 354, 35 
A237. 

S. D.—Grigsby v.,Day, 9 S. D. 585, 
70 NW 881. ‘ 

Tex.— Harding vy. Giddings, (Civ. 
A.) 256 SW 305 [rev on other grounds 


(Commn. A.) 267 SW 976]. 
Vt.—Mason v. Potter, 26 Vt. oes 


W. Va.—tLogie v. Black, 24 
Vian 2; 

Eng.—Badeley Vv. Consolidated 
Bank, 38. Ch. *D. 12385" Kilshaw .v- 


Jukes, 3 B. & S. 847, 113 ECL 847, 
122 Reprint 317; Re English, etc., 
Church, etc., Assur. Soc., 1 Hem. & 
M. 85, 71 Reprint 38. 

Ont.—McCallum v. Buffalo, ete., R. 
Cora meme, Ey dikes Gneathyy este 
ern eRe Co. vo eréston, ete,,| Ra Co., 17, 
ion, © yan hese Witte 

Que.—Bourboin v. Savard, 40 Que. 
K. B. 68. 

I I ape a We 
Newfoundl. 43 

[a] ‘The tact that the property 
was taken in the names of both is 
not of any particular’ significance. 
The same thing would have been 
done had they been merely tenants 
in common. The idea of community 
of interest is not reconcilable with 
the fact that each held an undivided 
individual interest.’”’” Weiss v. Ham- 
ilton, 40 Mont. 99, 107, 105 P 74. 

{[b] Rule applied.—(1) A contract 
by which two firms agreed to divide 
equally the profits of their business, 
after excluding a certain portion of 
such profits to cover expenses, but 
stipulating also that the business of 
their respective firms should be con- 
ducted entirely separate, neither be- 
ing bound to contribute anything to 
the expenses or losses of the other, 
does not constitute the two firms 
partners inter sese. Mayrant v. Mar- 
ston, 67 Ala. 453. (2) A so-called 
“coéperative agreement” between 
two dealers in onions and a third 
person, providing for coéperation in 
buying and selling onions, the deal- 


Broom, 1 


(2) Business for Profits 
While unincorporated associations, at an early date 
and when they had no well defined legal status, were 
sometimes considered under the pressure of neces- 
sity®! as partnerships, even though organized for, 


PARTNERSHIP 


[8§ 57-58 


and engaged in, noncommercial rea the part- 
nership relation, in conformity with its commercial 
origin and development,®* has been generally con- 
fined by our law to persons who combine for the pur- 
pose of carrying on a trade or business with a view of 
making profit.°* 
or personal property who do not use it as a part of, 


Accordingly, joint owners of real 


or incidental to, a common business carried on by the 


as Purpose. 


ers to be active operators, and the 
third person to furnish the money, 
and for division of the profits, but 
leaving each dealer free to buy and 
sell in his own name and on his own 
judgment, and to keep individual ac- 
counts, and giving the third person 
no title to onions purchased at any 
time, except as was given him by 
way of security by supplemental con- 
tract, does not create a partnership 
as each is to continue its business 
as theretofore, detached and inde- 
pendent from the other. Rosenblum 
v. Springfield Produce Brokerage Co., 
wats Mass. 111, 137 NH 357. 
Westcott ve Gilman;) 1770 Cal. 
563. "150 P 777, AnnCas1916E 437. 

59. See statutorys provisions. 

60. Sée Jansen v. Bellamore, 147 
La. 900, 86 S 824 (where a jeweler 
and an optician, desiring to secure 
store premises, procured lease of a 
building to the jeweler for five years, 


the jeweler subleasing half the 
ground floor to the optician, both 
parties intending to reduce their 


rents by letting the upper floors, also 
to share expenses, there was a par- 
ticular or limited partnership be- 
tween them). 

61. Burke v. Roper, 79 Ala. 138; 
A. J. Lindemann, etc., Co. v. Advance 
Stove Works, 170 Ill. A. 423 [quot 
Cyc]; Industrial Trust Co. v. Green, 
WR 586523) AOU4 7, AUIRAP 202: 

fa] Reason for, and discussion of, 
rule.—(1) ‘“‘“Formerly, when such as- 
sociations were more of a novelty 
than now, it seems to have been 
thought that every organized body 
must either be a corporation or a 
partnership. It was held that 
voluntary associations for mutual re- 
lief are partnerships; but more re- 
cently the contrary doctrine has been 
held.” Industrial Trust Co. v. Green, 
AT ARAViSE SSG oS tec Ae O14. eet) TEVA 
202, (2) “Such voluntary associa- 
tions, not having any well defined 
legal status, have been considered 
and treated by learned jurists, under 
the pressure of necessity, as part- 
nerships. In Beaumont v. Meredith, 
3 Ves. & B. 180, in respect to a so- 
ciety for the relief of the members in 
sickness, Lord Eldon says: ‘This so- 
ciety can be considered, in this court, 
only as a partnership, and neither 
has nor can have a corporate char- 


ae ” Burke v. Roper, 79 Ala. 138, 
62. Gorman v. Russell, 14 Cal. 531; 


Beaumont v. Meredith, 3 Ves. & B. 
180, 35 Reprint 447. 
63. See supra § 36. 
64. Ark.—Harris .v. Umsted, 79 
Ark. 499. 96 SW 146. 
IJl.—Teed v. Parsons, 202 Tll. 455, 
66 NE 1044 [rev 100 Ill. A. 342]. 
Iowa.—Marshalltown. Mut. Plate 
Glass Ins. Assoc. v. Bendlage, 195 
Iowa 1200, 191 NW 97, 193 NW 448. 
Mo.—Green v. Whaley, 271 Mo. 636. 


197 SW 355, Priest v. Chouteau, 85 
Mo. 398, 55 AmR 3738; Maclay v. 
Freeman, 48 Mo. 234; Meinhart v. 


Dranver, 133 Mo. A. 50. 112 SW 709. 
Mont.—Gardiner v. Eclinse Grocery 
Co.. 72 Mont. 540. 234 P 490: Croft v. 
Bain, 49 Mont. 484, 143 P 960. 
N: Y—McMahon v. Rauhr, 47 N Y. 
67; Chappell v. Chappell, 125 App. 


owners with a view of profit are not partners simply 

because of their community of interest.®° 

similar reasons, unincorporated associations which 

are not engaged in a business enterprise or organized 

for commercial purposes,°® and the objects of which 
~ 


And, for . 


Div. 127, 109 NYS 648 [aff 193-N.° ¥. 
653 mem, 86 NE 1122 mem]; Cump- 
ston v. McNair, 1 Wend. 457. 

Oh.—Webster vy. Taplin, 29 Oh. Cir. 
Ct. 543 [aff 76 Oh, St. 590, 81 NE 
1196]. 

Pa.—Hanover Firngt Nat. Bank v. 
Gitt, 259 Pa. 84, 102 A 428. 

Tex.—Republic Production Co. v. 
Collins, (Civ. A.) 7 SW (2d) 187, 3 
SW (24) PAWS. 

Va.—Miller v. Simpson, 107 Va. 
476, 483, 59 SE 378, 18 LRANS 962; 
one v. Murphy, 93 Va. 214, 24 SE 

Ont.—Ottawa Lumbermen’s Credit 
Bureau v. Swan, 53 Ont. L. 135, 
[1923] 4 DomLR 1157. And see cases 
infra notes 65-89. 

“An agreement that something 
shall be attempted with a view to 
gain, and that the gain shall be 
shared by the parties to the agree- 
ment, is the grand characteristic of 
every partnership, and is the leading 
feature of nearly every definition of 
the term.” Miller v. Simpson, supra. 

Sharing products of land in specie 
see infra § 75. 


65. See infra § 70. 

66. Ark.—Dawson v. Gurley, 22 
Ark. 381. 

Cal.—Luitwieler v. Luitwieler, 71 


Cal. A. 50, 234 P 329. 
D. C.—Rohde v. U. S., 34 App. 249. 
Ill.— Teed v. Parsons, 202 Ill. 455,. 
66 NE 1044 [rev 100 Ill. A. 342]; A. 
J. Lindemann, ete., Co. v. Advance 
Stove Works, 170 Ill. A. 423. 


Ind.—Laycock y. State, 136 Ind. 
Zip OMINGR los 
Iowa. —Marshalltown Mut. Plate 


Glass Ins. Assoc. v. Bendlage, 195 
Iowa 1200, 191 NW_ 97, 193 NW 448. 
Mich.—Brown v. Stoerkel, 74 Mich. 
269, 41 NW 921, 3 LRA 430; Burt v. 
Lathrop, 52 Mich. 106, 17 NW 716. 
Minn.—St. Paul Typotihete v. St. 
Paul Bookbinders’ Union No. 387, 94 
ae Sb) 102 NW (725, 3 AnnCas’ 


Mo.—Missouri Bottlers’ Assoc. v. 
Fennerty, 81 Mo. A. 525. 

N. Y.—Lafond v. Deems, 81 N. Y. 
507, 8 AbbNCas 344; McMahon v. 
Rauhr, 47 N. Y. 67; Shibley v. Angle, 
37 N. Y. 626; Branagan v. Buckman, 
67 Misc. 242, 122 NYS 610 [aff 145 
App. Div. 950 mem, 130 NYS 1106 
mem]; Lumbard v. Grant, 35 Misc. 
140, 71 NYS 459 [aff 62 App. Div. 617 
mem, 71 NYS 1141 mem, 68 App. Div. 
639 mem, 74 NYS 1135 mem]; White 
v. Brownell, 3 AbbPrNS 318 [aff 2 
Daly 329, 4 AbbPrNS 162]. 

Pa.—Jones v. Thistle Lodge, 10 
Kulp 52. 

R. I.—Textile Workers Local Uni- 
Hs Ra lv, Barretty lo Re Ta66sess 


Ont.—Ottawa Lumbermen’s Credit 
Bureau v. Swan, ae Ont... Ta, 85; 
[1923] 4 DomLR 115, 

Voluntary or atinootabetesa associa- 
tions distinguished from partner- 
ships see Associations § 4. 

fa]. “fhe Louisiana Civil Code 
(art 2801) is the corresponding ar- 
ticle 1832 of the Code Napoleon, We 
have referred to French jurispru- 
dence interpreting that article, and 
found that the agreement between 
two agents to share in the profits of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 58] 


do not primarily contemplate gain or pecuniary prof- 
it,°* but which are organized for purely social,®* re- 
ligious, °° moral,‘° patrioties?? edueational,’? liter- 
ary,‘* scientifie,’* political,*® benevolent,’® or chari- 
table™? purposes, or a combination of these, or for 
the purposes of recreation and amusement,’* or con- 
venience,‘® are not partnerships or the members 
So no partnership exists 
between the members of an association organized to 
preserve the property of the community from de- 
»°° or between the members of an 


thereof partners inter se. 


struction by fire 


their joint services to a third person 
may not be considered as having the 
character of a partnership.” Leonard 
v. Sparks, 109 La. 548, 548, 33 S 594. 

[b] Rule applied.—(1) An asso- 
ciation composed of local merchants 
owning real estate for the primary 
purpose of sharing losses in break- 
age of plate glass is not a partner- 
ship, although the profits received 
from the sale of salvage glass was 
‘divided between the members by re- 
ducing their future assessments. 
Marshalltown Mut. Plate Glass Ins. 
Assoc. v. Bendlage, 195 Iowa 1200, 
191 NW 97, 193 NW 448. (2) An 
agreement between several persons 
to apportion, when recovered, the re- 
ward offered for the apprehension of 
a fugitive from justice, does not con- 
stitute a partnership. Dawson v. 
Gurley, 22 Ark. 381. 


aa D. C.—Rohde v. U. S., 34 App. 
~ Til.—Teed v. Parsons, 202 Tl. 455, 


66 NE 1044 [rev 100 Ill. A. 342]; A. 
J. Lindemann, etc., Co. v. Advance 
Stove Works, 170 Ill. A. 423. 
Ind.—Laycock v. State, 136 Ind. 
217, 36 NE 137. 
Iowa.—Marshalltown Mut. Plate 
Glass Ins. Assoc. v. Bendlage, 195 
Iowa 1200, 191 NW 97, 193 NW 448. 
Mich.—Brown vy. Stoerkel, 74 Mich. 
269, 41 NW 921, 3 LRA 430; Burt v. 
Lathrop, 52 Mich. 106, 17 NW 716. 
Minn.—Ehrmanntraut v. Robinson, 
52 


Minn. 333, 54 NW 188. 
Mo.—Primm v. White, 162 Mo. A. 

594, 142 SW 802; 

133 Mo. A. 50, 112 Sw 709; 


Meinhart v. Draper, 
Missouri 


Bottlers’ Assoc. v. Fennerty, 81 Mo. 
A. 525, 
N. J.—Potter v. Morris, etc., Dredg- 


ing-Co., 59 N. J. Hq. 422, 46-A. 537. 

N. Y.—Lafond v. Deems, 81. N-¥. 
507, 8 AbbNCas 344; McMahon v. 
Rah 4 Nee Ye Gl Sibranagan v. 
Buckman, 67 Mise. 242, 122 NYS 610 
[aff 145 App. Div. 950 mem, 130 NYS 
1106 mem]; Lumbard v. Grant, 35 
Mise. 140, 71 NYS 459 [aff 62 App. 
Div. 617 mem, 71 NYS 1141 mem, 68 
App. Div. 639 mem, 74 NYS 1135 
mem]; White v. Brownell, 3 AbbPr 
a 318 [aff 2 Daly 329, 4 AbbPrNS 

2]. 

Ee L-—Textile Workers Local Union 
No: 1 vy. Barrett, 19 R. I..663, 36 A 5. 

Ont.—Ottawa Lumbermen’s Credit 
Bureau v. Swan, 53 Ont. L. 135, 
[1923] 4 DomLR 1157. 

See Great Council U. S. I. O. R. M. 
v. Philippines Veteran Army, 7 Phil- 
ippine 685 (where the question 
whether a fraternal society is a civil 
partnership was raised but not de- 
cided). 

Sharing products of enterprise in 
specie see infra § 75. 

68, 2c: 
249. 

T1]l.—Teed v. Parsons, 202 Ill. 
66 NE 1044 [rev 100 Ill. A. 342]. See 
South Shore Country Club v. Peo., 
228 Ill. 75, 81 NE 805, 119 AmSR 417, 


4 of) App: 
455, 


12 LRANS 519, 10 AnnCas 383 (dic- 
tum). 
Ind.—Laycock v. State, 136 Ind. 


217, 36 NE 137. 
Mich.—Brown v. Stoerkel, 74. Mich. 
269, 41 NW 921, 3 LRA 4380. 
Minn.—Ehrmanntraut v. Robinson, 
52 Minn. 333, 54 NW 188. 
Mo.—Missouri Bottlers’ 
seu USE ty 81 Mo. A. 525. 
Y.—Lafond v. Deems, 81 N. Y. 
50N 8 AbbNC&as 344. 


4 


Assoc. Vv. 


PARTNERSHIP 


members, *? 


R. I.—Textile Workers Local Union 
No. 1 v. Barrett, 19 R. 1.663, 36 A 5, 

69. Teed v. Parsons, 202 Ill. 455, 
66 NE 1044 [rev 100 Ill. A. 342]. 

70. Laycock v. State, 136 Ind. 217, 
36 NE 137; Lafond v. Deems, 81 N. 
Y. 507, 8 AbbNCas 344. 

71. Ostrom v. Greene, 161 N. Y. 
350, Do: IN 91.9; 

72. Rohde v. U. S:, 34 App. (D- C.) 
249; Laycock vy. State, 136 Ind. 217, 
36 NE 187. 

[a] Subscribers to stock of a sem- 
inary of learning do not thereby be- 
come partners. Shibley v. Angle, 37 
IN eno mos 

73. See South Shore Country Club 
v. Peo., 228 Ill. 75, 81 NE 805, 119 Am 
SR 417, 12 LRANS 519, 10 AnnCas 
383 (dictum). 

74. See South Shore Country Club 
vy. Peo., supra (dictum). 

75. See South Shore Country Club 
v. Peo., supra (dictum). 

76. Ala.—Burke v. Roper, 79 Ala. 


138. 

Ind.—Laycock v. State, 136 Ind. 
DATES 6) INCEY ST. 

Mich.—Brown v. Stoerkel, 74 Mich. 
269, 41 NW 921, 3 LRA 430. 

Minn.—Ehrmanntraut v. Robinson, 
52 Minn. 333, 54 NW 188 

SiaNG Ye 


N. Y.—Lafond v. Deems, 
507, 8 AbbNCas 344. 


Pa.—Jones v. Thistle Lodge, 10 
Kulp 52. 
R I.—Industrial Trust Co. v. 


Green, 17 R. 1. 586, 23 A 914, 17 LRA 
0 


Tenn.—Atnip v. Tennessee Mfg. Co., 
(Chee AS) 55.2. S Wi 093" 

77, Burke v. Roper, 79 Ala. 138; 
Rohde vz, iU. Si-e4 App. GDsiC.) 2493 
Laycock v. State, 136 Ind. 217, 36 NE 
137; Textile Workers Local Union 
No; Py. Barrett, 19AR. 126635 436 1s be 

78. McMahon v. Rauhr, 47 N. Y. 
67; Lumbard v. Grant, 35 Misc. 140, 
71 NYS 459 [aff 62 App. Div. -617 
mem, 71 NYS 1141 mem, 68 App. Div. 
639 mem, 74 NYS 1135 mem]; Bois- 
clair v. Ouellette, 29 Rev. Leg. .497. 

79. Primm vy. White, 162 Mo. A. 
594,142 SW 802; Meinhart v. Draper, 
133 Mo. A. 50, 112 SW 709; Branagan 
vy. Buckman, 67 Mise. 242, 122 NYS 
610 [aff 145 App. Div. 950 mem, 130 
NYS 1106 mem]; White v. Brownell, 
3 AbbPrNS (N. Y.) 318 [aff 2 Daly 
329, 4 AbbPrNS 162]. 

{a] Rule applied.—(1) Where sev- 
eral rural residents organized a tele- 
phone association for ‘their own use 
and convenience, each contributing to 
the construction and maintenance of 
the main line and his own connection 
therewith, no partnership was cre- 
ated by the arrangement. Primm v. 
White, 162 Mo. A. 594, 142 SW 802; 
Meinhart v. Draper, 133 Mo. A. 50, 112 
SW 709. (2) An association of per- 
sons who, for convenience, have as- 
sociated to provide at the common ex- 
pense a common place for the trans- 
action of their individual business as 
brokers is not a partnership. White 
v. Brownell, 3 AbbPrNS (N. Y.) 318 
[aff 2 Daly 329, 4 AbbPrNS 162]. 

80. Thomas v. Ellmaker, 1 Pars. 
Eq. Cas. (Pa.) 98. 

Sage D. C.—Rohde v. U. S., 34 App. 

Il1.—A. J. Lindemann, 


etc., 


€o. 
| Advance Stove Works, 170 Til! A. 423. 


Ind.—Laycock v. State, V6 Inds 
217, 36 NE 137; 
Mich.—Brown vy. Stoerkel, 74 Mich. 


269, 41 NW 921, 3 LRA 430 
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association of individuals or firms the objects of 
which are the mutual protection, benefit, 
vancement of the interest of the association or its 
mutual insurance*? 
damage to property,** avoiding competition between 
its members,’* promoting business intercourse be- 
tween members,*® obtaining information affecting 
the interests of the members,®*® maintaining a credit 
service for members,** or to designate and maintain 
a uniform seale of prices and equitably to distribute 
work,®® or to adopt a uniform basis of just and eq- 


and ad- 


against loss from 


Minn.—St. Paul Typothete v. St. 
Paul Bookbinders’ Union No. 37, 94 
Minn. 351, 102 NW 725, 3 AnnCas 695. 

Mo.—Missouri Bottlers’ Assoc. v. 
Fennerty, 81 Mo. A. 525. 

Nebr.—Edgerly v. Gardner, 9 Nebr. 
130, 1 NW 1004. 

Pa.—Leech v. Harris, 
iale 

[a] A workman’s union, the ob- 
jects of which are the elevation of 
the craft to its proper position in 
the ranks of the workers, to encour- 
age a higher standard of skill among 
its members, to inculcate feelings of 
friendship in the craft, to assist in 
securing employment, to reduce hours 
of employment, to secure higher 

wages, etc., is not organized for any 
purpose of trade or profit. Rohde 
vy. U.S, 84 App. Gy ©) 249; 2545 
to same effect St. Paul Typothete v. 
Bookbinders’ Union No. 37, 94 Minh. 
351, 102 NW 725, 3 AnnCas 695. 

[bj] A lodge to unite railroad 
trainmen to promote their general 
welfare, and advance their interests, 
social, moral and intellectual; to pro- 
tect their families by the exercise of 
a systematic benevolence, etc., is not 
organized for trade or profit so as to 
constitute a partnership. Laycock v. 
State, 186 Ind. 217, 36 NE 137. 

_[c] Rule applied.—(1) An associa- 
tion organized solely to regulate cer- 
tain affairs of its individual mem- 
bers connected with, and related to, 
their individual business enterprises 
as affected by the demands of the la- 
bor unions formed by their employees 
is not a DAT ner Shay: A. Linde- 
mann, ete., Co. Advance Stove 
Works, 170 nuk A. 23" (2) An asso- 
ciation of persons separately engaged 
in the bottling business whose ob- 
ject is ‘“‘the protection of bottles, box- 
es, syphons and other property of its 
members to abolish the illegal 
traffic of bottle dealers in said prop- 
erties, the protection of each other’s 
interests, in accordance with, and by 
the enforcement of the protective law 
of the state, and in any other way 
strive to further the bottling busi- 
ness in the interest of the members, 
as well as to cultivate friendship and 
good will and to promote social and 
business intercourse among them” 
does not constitute a partnership. 
Missouri Bottlers’ Assoc. vy. Fennerty, 


2 Brewst. 


81 Mo. A.- 525, 529. 

82. Peo. v. Security L. Ins. ete., 
Co., 78 N. We 114, 34 AmR 522, 7 Abb 
NCas 198; Bewley Ware S: Wquitable 


L. Assur, Soe., 61 HowPr (N. Y.) 344; 
Re English, ete., Church, ete., Assur. 
Soe, Lem. i IM 85.0 71 seprintios. 

Mutual benefit insurance generally 
See Mutual Benefit Insurance 45 C. J. 
p 

83. Marshalltown Mut. Plate Glass 
Ins. Assoc. v. Bendlage, 195 Iowa 
1200, 191 NW 97, 193 NW 448. 

84. State v. Kansas City Live 
Stock Exch., 211 Mo. 181, 109 SW 675, 
124 AmSR 776. 

85. Missouri Bottlers’ Assoc. v. 
Fennerty, 81 Mo. A. 525. 

86. Caldicott v. Griffiths, 8 Exch. 
898, 155 Reprint 1618 (‘The Midland 
Counties Guardian Society for the 
Protection of Trade’’) 

87. Ottawa Lumbermen’s Credit 
Bureau v. Swan, 53 Ont. L. 135, [1923] 
4 DomLR 1157. 

88. Potter v. Morris, etc., ne 
Inee Cor oor Nw die Lid: 499, 46 A 53 
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uitable dealings between the members of the associa- 


tion and their employees.®® 


[§ 59] c. Ownership or Control of Business, Cap- 
ital, or Property—(1) In General. 
rule,®® in order to constitute a partnership it is es- 
sential that the parties concerned have a community 
of interest as common owners of the business which 
constitutes the joint undertaking. 
broadly laid down in some eases that this community 
of interest of the parties must also extend to, and in- 
clude, the capital®? and the property®* employed in 
the business, and that, when the arrangement does 
not give title or community of ownership in the prop- 
erty which is the subject matter of the contract,°* 
as where the ownership of the property involved in 
the venture is in one person who has the sole right 
of control or disposal,®*® there is no partnership be- 
tween such person and others who are to share in the 
However, while the usual partnership em- 
braces the capital and property invested or employed 
in the business,®® in view of the fact that the con- 


proceeds. 


29 Oh. Cir. 
590, 81 NE 


89. Webster v. Taplin, 
Cpe 4s late 776) Oni St. 
1196]. 
- 90. See supra § 56. 

ee U. S.—In re Gibson, 191 Fed. 
66 

-Colo.—Baldwin v. Patrick, 39 Colo. 
347, 91 P 828; Beckwith v. Talbot, 
2 Colo. 639 [até 95 U. S. 289, 24 L: ed. 

Mass.—Estabrook v. Woods, 192 
Mass. 499, 78 NE 538. 

Mo.—Torbert v. Jeffrey, 
645, 61 SW 823; Baum v. Stephenson, 
133 Mo. A. 187, 113 SW 225. 

Mont. — Beasley v. Berry, 33 Mont. 
7A Pol Dee SF Ns bg 

N. Y.—Martin v. Peyton, 246 N. Y. 
158 NE 77; Magovern v. Robert- 
piel Gs, 61, 22 NE 398, 5 LRA 

; Heck v. Voelkle, 95 Misc. 692, 
160 NYS 903. 

Or.—Hanthorn vy. Quinn, 42 Or. 1, 
69n E817: 

Pa.—Brown v. Jaquette, 94 Pa. 113, 
39 AmR 770. 

S. D.—Grigsby v. Day, 9 S. D. 585, 
70 NW 881. 

Va.—Shield vy. Adkins, 117 Va. 616, 
85 SE 492. 

Nature of interest in profits see in- 
fra § 62. 

92: Wheeler v. Farmer, 38 Cal. 
203; Malvern Nat. Bank v. Halliday, 
195 Iowa 734, 192 NW 843; Beasley 
Wawberry,..co) Mont, ;477%, 84) Po 791: 
Lowry. v. Brooks,’ 13.S. C. L. 421. 

93. U. S.—Snell v. J. C. Turner 
Lumber Co., 285 Fed. 356. 

Ark.—Roach v. Rector, 93 Ark. 521, 
123 SW 399. 

Colo.—Beckwith v. Talbot, 2 Colo. 
639 [aff 95 U. S. 289, 24 L. ed. 496]. 

La.—Belden v. Read, 27 La. Ann. 
103. 

Mass.—Rosenblum v. Springfield 
Produce Brokerage Co., 243 Mass. 111, 
137 (NE 357; (Com. .v. Bennett, 118 
Mass. 443. 

Mo.—In re Whitlow, 184 Mo. A. 229, 


167 SW 463. 
Hamilton, 40 


Mont.—Weiss _ Vv. 
Mont: 99,105 FP 74: 

N. Y.—Beudel v. Hettrick, 35 N. Y. 
Super. 405, 45 HowPr 198. 

Or. —-Hanthorn vy. Quinn, 42 Or. 1, 
69 P 817. 

[a] Community of interest in the 
property devoted to the business is an 
important test of partnership.  Sut- 
ton v. Schaff, 104 Kan. 282, 178 P 418. 

94. Dwinel v. Stone, 30 Me. 384; 
Rosenblum _v. Springfield Produce, 
etc., Co., 243 Mass. 111, 137 NE 357; 
Beudel v. Hettrick, 35 N. Y. Super. 
405, 45 HowPr 198; Walker v. Tup- 
per, 152 Pa. 1, 25 A 172. 

[a] Rule applied.— W here the 
agreement expressly declares’ that 
one who is to receive a share of the 
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tribution of the partners need not necessarily be 


money or property, but may consist of services or 


As a general 


The doctrine is 


profits is to have no interest in the 
business, property, or assets of the 
firm,.no partnership inter sese exists. 
Beudel v. Hettr ick, 35 N. Y. Super. 
405, 45 HowPr 198. os » 

95. In re Gibson, 191 Fed. 665; 
Beckwith v. Talbot, 2 Colo. 639 [aff 
95 U. S. 289, 24 L. ed. 496]; Belden 
v. Read, 27 La. Ann. 103; Dwinel v. 
Stone, 30 Me. 384. And see cases 
infra § 72 notes 81, 89. 

[a] Consignment of goods.— 
Where plaintiff delivered merchan- 
dise to defendant who was to se]l the 
same, and the profits or losses were 
to be divided between the parties, and 
it was expressly stipulated between 
them that the goods were to remain 
the property of plaintiff, no partner- 
ship was created but a mere consign- 
ment for sale. Belden v. Read, 27 La. 
Ann. 103. 

{[b] Discussion of rule.—An ele- 
ment essential to a copartnership 1s 
that upon its dissolution by the death 
of one of the partners the survivors 
become entitled to retain and dispose 
of the partnership effects for a settle- 
ment of its affairs (see infra §§ 611- 
621); hence, if the arrangement of the 
business is such that on the death of 
one interested this becomes impossi- 
ble because the right to adjust the af- 
fairs of the business would vest in 
the personal representative of de- 
ceased and the other participants in 
the business must look to him for 
their share of the profits realized, it 
will indicate that no actual partner- 
ehip existed. Dwinel vy. Stone, 30 Me. 
384. 

96. 

Sia 

98. 


Dwinel v. Stone, supra. 

See infra § 73. 

Doan v. Dyer, 286 Fed. 339; 
Roby v. Colehour, 135 Ill. 300, 25 NE 
777; Morrill v. Colehour, 82 Ill. 618; 
Jones v. Stever, 154 Mo. A. 640, 136 
SW 16; Langley v. Sanborn, 135 Wis. 
178, 114 NW 787. 

[a] Thus a declaration of trust 
whereby the owner of land agrees 
to share the net profits of selling 
the land with certain persons does 
not give them an interest in the land 
itself, but constitutes all the parties 
copartners as to the profits. Roby v. 
Colehour,, 135 /111.. 300,25 -NE) Tv; 
Morrill v. Colehour, 82 Ill, 618. 

[b] Discussion of rule.—The defi- 
nition that ‘“‘A partnership is the con- 
tract relation subsisting between per- 
sons who have combined their prop- 
erty, labor, or skill in an enterprise 
or business as principals for the pur- 
pose of joint profit,” (see supra § 
1), “is far too limited to stand the 
test of practical application. There 
need be no combining of property, 
for one alone may contribute all the 
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skill entirely,®? it is frequently held that there may 
be a partnership where the members have an interest 
in the ‘profits only and no interest in the property, 
as such, from which the profits are to be derived ;°* 
and that, where persons who are associated in a com- 
mon business®® share both profits and losses,' it is 
not necessary to the existence of a partnership be- 
tween them that there be a joint ownership of the 
property or capital used to carry on the business,” 
but the property employed in the partnership busi- 
ness may be the separate property of the partners* 
or belong entirely to one member of the firm.* _ 
[§ 60] (2) Association as Coprincipals; Mutual 
Agency. An association as partners is not consist- 
ent with the relation of master and servant or em- 
ployer and employee,’ 
der to constitute a partnership “inter se, the com- 
munity of interest between the parties must be of 
such a nature that it makes each member a coprin- 


~ 
and as a general rule, in or- 


property. Neither need there be com- 
bining of skill or labor, for this, too, 
may be the contribution of only one 
partner.” Langley v. Sanborn, 135 
Wis. 178, 181, 114 NW 787. To same 
effect Jones v. Stever, 154 Mo. A. 640, 
136 SW 16. 

{c] Exception to rule.—Where the 
capital of a business is owned by one 
member alone, and the profits created ° 
by the labor of the group are so in- 
corporated into the capital that there 
could be no profit and loss or interest 
separate from the capital in which 
there was a community of interest, 
there could be no partnership. Dwin- 
el v. Stone, 30 Me. 384 (where a per- 
mit to cut and haul logs was owned 
by one member of a group, all of 
which contributed théir labor and 
were to share in the profits and loss- 
es arising from the cutting of the 
timber but the tiitle to the lumber 
obtained under the permit vested in 
the owner thereof). 

99. See supra § 57%. 

1. See infra § 66. 


2. Ala.—Brooke vy. Tucker, 149 
Ala... .96); 43° .S° 141; MeGrary 2 w: 
Slaughter, 58 Ala. 230. 

Cal.—Doudell v. Shoo, 20 Cal. A. 


424, 129 P 478; Whitley v. Bradley, 
Use CalyAsyc20; 110 RP 596. 

Mich.—Thurston ~v. Detroit As- 
paaly, ete., Co., 226 Mich. 505, 198 NW 

Mo.—Jones v. Stever, 154 Mo. A. 
640, 136 SW 16. 

N. J.—Potter v. Morris, etc., Dredg- 
ing Co., 59 N. J. Eq. 422, 46 A 537. 

Vt—Brigham Vv. Dana, 29° Nite ih. 

Wis.—Langley v. Sanborn, 135 Wis. 
178, 114 NW 787. 

3. Brooke v. Tucker, 149 Ala. 96, 
43 S 141; Doudell v. Shoo, 20 Cal. AL 
424, 129 P 478; Whitley v. Bradley, 
13 Cal. A. 720, 110 P 596. 

4. Brigham v. Dana, 29 Vt. 1. 

a U. S.—In re Gibson, 191 Fed. 

Hawaii.—Winkelbach v. Honolulu 
Amusement Co., Ltd., 20 Hawaii 498. 


Iowa.—Miles v. Miles, 168 Iowa 
153, 150 NW 21. 
Minn.—McAlpine v. Millen, 104 


Minn. 289, 116 NW 583; Baremore v. 
Selover, 100 Minn. 23, 110 NW 66. 

Mo.—Jones v. Bruce, (A.) 211 SW 
692; Ryan v. Riddles 109 Mo. A. 115, 
82 SW ahilalrte 

Mont.—Beasley v. Berry, 33 Mont. 
477, 482, 84 P 791. 

N. J.—Kling v. Aron, (Sup.) 136 A 
424. And see infra text and notes 6- 
8; and infra § 73 

“The very nature of a partnership 
excludes the idea of master and sery- 
ant or employer and employee.” 
Beasley v. Berry, supra, 


§§ 60-61] 


cipal,® and an agent of all the members,’ in the busi- 
ness, with joint authority or right in the administra- 
tion, control, or disposal of the business or its prop- 
The view has sometimes been taken that this 
joint right of control® or the interchangeable relation 
of principal and agent?® constitutes a decisive test 
as to the existence or nonexistence of the relation- 
ship, and that the absence of power and authority 
on the part of one to bind his associates, that is, the 
absence of mutual agency, is conclusive that such a 
However, while it is well 
settled that liability as a partner rests upon the prin- 
eiples of agency,'* and that persons who are mu- 
tual agents in the conduct of a business and share 
the profits as principals are partners inter se,!? and 
that one is not a partner unless he shares the profits 
as a principal,1+ the doctrine that mutual agency is 
a test of partnership has been quite generally re- 
pudiated*® for the reason that, as agency results 


erty.® 


person is not a partner.!! 


6. Ark.—Roach vy. Rector, 93 Ark: 
521, 123 SW 399. 
Cal. —Lyden v. Spohn-Patrick Co., 
155 Cal. 177, 100 P 236; Coward v. 
Clanton, 122 Cal. ADIL BS SP WATS 


Quackenbush Vv. Sawyer, 54 Cal.1439% 


stig v. Shoo, 20 Cal. A. 424, 129 
78. 
Colo.—Lee v. Cravens, 9 Colo. A. 
272, 48 P 159. 
a REE v. Darnall, 246 Ill. A, 
168 Iowa 


Ilowa.—Miles v. Miles, 
a3; we lLbO WwW 21. 

Minn. —Moore v. 
244, 158 NW 235; 


Thorpe, 133 Minn. 
McAlpine v. Mil- 


len, 104 Minn. 289, 116 NW 583; Mc- 
Donald v. Campbell, 96 Minn. 87, 104 
NW 760. 

Mo.—Hughes v. Ewing, 162 Mo. 


261, 62 SW 465; In re Whitlow, 184 
Mo. A. 229, 167 SW 463. 
Mont.—Croft v. Bain, 49 Mont. 484, 
v. Applegate, 


143) <P 960. 
W. Va.—Sodiker 24 
W. Va. 411, 49 AmR 252. 

7. U.S.—Brooks v. Smith, 290 Fed. 
33; Keith v. Kellermann, 169 Fed. 


196. 
Colo.—Lee v. Cravens, 9 Colo. A. 
Smelting, 


272, 48 P 159; Omaha, etc., 
etch (Co. we Rucker, “6 -Colos Al s334, 
40 P 853. 

eo ee v. Darnall, 246 Ill. A. 

Mo.-—Hughes v. Ewing, 162 Mo. 
261, 62 SW 465. 

Mont.—Croft v. Bain, 49 Mont. 484, 
143 P 960; Weiss v. Hamilton, 40 
Mont. 99, 105 P 74. 

566, 106 NW 668, 110 NW 669, 121 
AmSR 822, 7 LRANS 945. 

N. C.—Gorham v. Cotton, 174 N. C. 
727, 94 SE 450. 

Okl.—Municipal. Pay. Co: v. Her- 


ring, 50 Okl. 470, 150 P 1067. 

Or.—Hanthorn y. Quinn, 42 Or. 1, 
69 P 817. 

8. U. S—In re Gibson, 191 Fed. 
665. 

Cal.—San Diego Water Co. v. San 
Diego Flume Co., 108 Cal. 549, 41 P 
495, 29 LRA 839. 

Colo.— Baldwin v. Patrick, 39 Colo. 
347, 91 P 828; Beckwith v. ‘Talbot, 2 
Colo. 639 [aff 95 U. S. 289, 24 L. ed. 
-496]; Lee v. Cravens, 9 Colo. A. 272, 
48 P 159; Omaha, etc., Smelting, etc., 
Co. v. Rucker, 6 Colo. A. 334, 40 P 
853. 

Iowa.—Malvern Nat. Bank vy. Hal- 
liday, 195 Iowa 734, 192 NW 843; 
Tliff v. Brazill, 27: lowa 131, 99 AmD 
645. 

Kan.—Sutton v. Schaff, 104 Kan. 
282, 178 P 418. 

La.—Bower v. Johnson, 28 La. Ann. 


Me.—Dwinel v. Stone, 30 Me. 384. 
Minn.—Moore v. Thorpe, 133 Minn. 
244, 158 NW 235. 

Mo.—Musser v. Brink, 68 Mo. 242; 
Donnell v. Harshe, 67 Mo. 170; Jones 
v. Bruce, (Ay 211 -~SW 692: In re 
Whitlow, 184 Mo. A. 229, 167 SW 
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tion in issue.?® 


relationship.” 
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4638; Crockett v. St. Louis, etc., R. 
Co., 147 Mo. A. 347, 126 SW 243; Mis- 
souri Bottlers’ Assoc. v. Fennerty, 81 
Mo. A. 525. 

Mont.—Croft v. Bain, 49 Mont. 484, 
143 P 960; Weis v. Hamilton, 40 
ry Ae She. 105 P 74. 

Y.—Heck v. Voelkle, 95 Misc. 
174° NaC: 


692. ‘160 NYS 903. 
N. 
Savage, 126 Okl. 


was 94 SE 450. 
Municipal Pav. Co. v. 


Okl. 

221, 259 P 239; 
Herring, 50 Okl. 470, 150 P 1067. 

Or.—H. H. Worden Co. v. Beals, 120 
Or. a 250 P 375; John Gong v. Ton 
Toy, 85 Or. 209, 166 P 50; Hanthorn 
v. Quinn, 42 Or. 1, 69 P 817. 

W. Va.—Clark v. Emery, 58 W. Va. 
637, 52 SE 770, 5 LRANS 503: 

9. Darling v. Buddy, (Mo.) 1 SW 
(2d) 163; Ashby v. Shaw, 82 Mo. 76; 
John Gong v. Ton Toy, 85 Or. 209, 
212; 166. P) 50; 7 eenthem v. Quinn, 42 
Ory 69) Ps $i 

oe ein does not exist be- 
tween partners associated in a com- 
mon undertaking unless each one has 
the right to manage the whole busi- 
ness and to dispose of the entire 
property involved in the enterprise 
for its purpose in the same manner 
and with the same power as all can 
when acting together.’”’ John Gong 
v. Ton Toy, supra. To same effect 
Ashby v. Shaw, supra. 


10. Lee v. Cravens, 9 Colo. A. 272, 
287, 48 P eet gomote vy. Bain, 49 Mont. 
484, 143 P 9 


“The eet te of the several part- 
ners is a necessary sequence of their 
community of interest, and there is 
no partnership without it.” Lee v. 
Cravens, supra. 

“The proper test of liability as a 
partner is not whether the party 
sought to be charged has stipulated 
for a participation in profits as such, 
but whether the person by whom the 
trade was actually carried on car- 
ried it on in the capacity of agent 
for him.” Wheatcroft v. Hickman, 
9 Cc. B. N. S. 47, 99 ECL 47, 142 Re- 
veeahe 19, 8 H. L. Cas. 268, 11 Reprint 

By 

[a] The crucial test of the fact 
of a partnership is the element of 
mutual agency of the parties. Taplin 
v. Emery, 14 Oh. Cir. Ct. N. S. 186. 

11. Cal.—San Diego Water Co. v. 
San Diego Flume Co., 108 Cal. 549, 
41 P 495, 29. LRA 839. 

Colo.—Lee v. Cravens, 9 Colo. A. 
Bie; 480r Log. 

Mont.—Croft v. Bain, 49 Mont. 484, 
143 P 960. 

N. J.—Jackson v. Hooper, 76 N. J. 
Eq. 185, 74 A 180 [rev on other 
grounds 76 N. J. Eq. 592, 75 A 568, 
27 LRANS 658]. 

N. Y.—Ostrom v. Greene, 161 N. Y. 
353, 55 NE 919. 

Oh. —Southern Ohio Pub. Serv. Co; 
v. Public Utilities Commn., 115 Oh. 
St. 405, 154 NE 365; Coleman v. La- 
Bounty Amusement Co., 21 Oh. A.! 


[47 C.J.] 667 


from partnership, and not partnership from agency, 
the existence of such a relation is the very ques- 


On the other hand, the absence of 


a power as principal or agent has been held a cir- 
cumstanee to be Gonsidered 3 in determining the exist- 
ence of partnership,'*? and as a distinguishing in- 
cident between the relation of partnership and mere 
joint ownership?’ in which no authority of one owner 
to act as agent for the other ordinarily exists.*® 
However, this fact cannot be deemed controlling or 
allowed too much prominenee,?° at least where the 
question involves partnership inter se,?+ for as be- 
tween the partners it is ordinarily a question of in- 
tention,?2 as manifested by their agreement,?* and 
it is competent for them so to contract that one mem- 
ber shall transact all the business of the firm with 
third parties?* without affecting the existence of the 


d. Participation in Profits and Losses—(1) 


44, 153 NE 90. 

[a] Mutual agency “is considered 
almost a universal test, but it also 
has its exceptions.” Municipal Pav. 
Co. v. Herring, 50 Okl. 470, 481, 150 


P 1067. 
12. See infra § 289. 
13. See infra § 61. 
14. See infra § 62. 
15..--Price..v. ‘Middleton, ~75) ‘Su uc 


105, 55 SE 156 [cit Murray Drug Co. 
vi Harris), T7-S. C./410,, 57 (SE P1091. 

16. Malvern Nat. Bank v. Halli- 
day, 195 Iowa 734, 192 NW 843; Bore- 
ing v. Wilson, 128 Ky. 570, 596, 108 
SW 914, 33 KyL 14. 

“Mutual agency has been aban- 
doned as a conclusive test of part- 
nership; the great weight of author- 
ity being to the effect that agency 
as a test of partnership was unfor- 
tunate and inconclusive, inasmuch as 
agency results from partnership and 
not partnership from agency.” Bore- 
ing v. Wilson, supra. 

17. Brooks v. Smith, 290 Fed. 33; 
Boreing v. Wilson, 128 Ky. 570, 108 
SW 914, 33 KyL 14. 

[a] Agency inter sese is at least 
an important factor in determining 
whether a contract creates a partner- 


ship. Brooks v. Smith, 290 Fed. 33. 
18. Lliff -v.. Brazil, 27% Jowa (134, 
99 AmD 645; Rotzien v. Merchants’ 


Be& WiCo., 4158S) Dy 21.6, COIN Wa tas. 

19. See Joint Tenancy § 22 et seq; 
sepapey in Common [38 Cye 101 et 
seq]. 

20. Omaha, etc., Smelting, ete., Co. 
v. Rucker, 6 Colo. A. 334, 338, 40.P 
853; Boreing v. Wilson, 128 Ky. 570, 
108 SW 914, 33 KyL 14; Moore v. 
Thorpe, 183 Minn. 244, 158 NW 235. 

“Too much prominence cannot be 
allowed to this fact. It can only be 
of importance as a fact from which 
inference could be drawn establish- 
ing or rebutting the presumption of 
partnership, when the question arises 
between the supposed partnership 
and third parties, but as between 
the supposed partners it is unimport- 
ant. As to them it may be and fre- 
quently is a question of contract and 
it is competent for them to so con- 
tract that one member of the firm 
shall transact all the active business 
of the firm with third parties, yet 
this would not affect the relation of 
partnership.” Omaha, etc., Smelting, 
etc., Co. v. Rucker, supra. 

21. Mutual agency as test of part- 
abated ie to third persons see in- 
ra 


22. See infra § 68. 
23. See supra § 47. 
ae See infra .§ 294. 


U. S.—Fleming ‘vy. 

Fer * 952, 48 CCA 748. 

Cal.—Westcott v. Gilman, 170 
562, 150 P 777, AnnCasi916E 
Thompson v. O. W. Childs Est. Co., 
(A.) 266 P 2938. 

Colo.—Omaha, etc., Smelting, ete. 
Ges v. Rucker, 6 Colo. A. 334, 40 Pp 


109 


Cal. 
437; 


Lay, 
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Sharing Profits—(a) As Requisite or Test of Part- 
As the prosecution of a 
business for the common benefit of the participants 
is the basis of every partnership,”® it follows that | 
an agreement to share profits, although not neces- 
sarily express,27 is an essential element of the re- 
lationship?® and that, at least as between the par- 
ties themselves,?® there must be a community of in- 
terest, or right to participate, in the profits of the 
business or venture before it can be said that an 


nership—aa. In General. 


Ky.—Boreing v. Wilson, 128 Ky. 
570, 108 SW 914, 33 KyL 14. 

Minn.—Moore v. Thorpe, 133 Minn. 
244, 158 NW 235; McAlpine v. Millen, 
104 Minn. 289, 116 NW 583. 

Or.—John Gong vy. Ton Toy, 85 Or. 
209, ae P50: 

S. D.—Wilke v. Simon, 46 S. D. 422, 
193 NW 666. 
[a] Discussion of rule.—Where 
the parties have combined in a joint 
enterprise as principals for the pur- 
pose of enjoying the profits, the ques- 
tion as to the management of the 
business and the extent to which the 
business shall be conducted and be 
under the control of any particular 
partner is immaterial on the question 
ef partnership. McAlpine v. Millen, 


104 Minn. 289, 116 NW 583. 

26. See supra § 57. 

27. Bancroft v. Hambly,, 94 Fed. 
975, 36 CCA 595; Duryea v. Burt, 28 
Cal. 569; Doudell v. Shoo, 20 Cal. A. 
424,129 P 478; Bloomfield v. Buchan- 
Tine leone Owes Say Sines Ot 

[aj] Rule applied.—‘“‘The effect of 


an agreement whereby two or more 
parties associate themselves together 
for the purpose of carrying on busi- 
ness, without any reference or cove- 
nant therein as to the division of 
profits, would be to establish them as 
partners, unless there was some oth- 
er express stipulation therein that 
such was not intended to be their le- 
gal relation.” Doudell v. Shoo, 20 
Cal. A. 424, 438, 129 P 478. 

Contract of partnership and con- 
struction thereof generally see supra 
§ 47. 

28. Ark.—Beebe v. Olentine, 97 
Ark. 390, 134 SW 936. 

Cal.—Westcott v. Gilman, 170 Call: 
562, 1 00) LT, AnnCasi916E 437. 


Hawaii.—Winkelbach vy. Honolulu 
Amusement Co., Ltd., 20 Hawaii 498. 

Ky.—Boreing v. Wilson, 128 Ky. 
570, 108 SW 914, 33 KyL 14. 

La.—Leonard y. Sparks, 109 La. 
543733 08 594: 

Mo.—Priest v. Chouteau, 85 Mo. 


398, 55 AmR 373; Maclay v. Freeman, 
48 Mo. 234; McKeehan v. McNealey, 
(A.) 282 SW 1048; Willoughby v. 
Hildreth, 182 Mo. A. 80, 167 SW 639; 
Sawyer v. Burris, 141 Mo. A. 108, 
121-SW 321; Meinhart v. Draper, 133 

Mo. A. 50, 112 SW 709. 
Pa.—Walker v. Tupper, 152 Pa. 1, 
Simpson, 107 Va. 


25rAS ae. 

Va.—Miller  v. 
476, 483, 59 SE 378, 18 LRANS 962; 
Jones v. Murphy, 93 Va. 214, 24 SE 
825. 

OG reais v. Savard, 40 Que. 


mals: ; 

“Tt is of the essence of copartner- 
ship relation that an agreement ap- 
pear, express or implied, for shar- 
_ ing the profits of a business.”’ Drake 
vy, Hall, 220 Fed. 905, 908, 136 CCA 
471. 

“In order that persons may be 
partners in the legal acceptation of 
the word, it is requisite that they 
shall share something by virtue of 
an agreement to that effect, and 

3 that which they have agreed 
to share shall be the profit arising 
from some predetermined business, 
“engaged in for their common benefit.” 
Miller v. Simpson, supra. 

[a] Right to profits deferred until 
after repayment of capital.—The fact 
that one party is not entitled to share 
in profits until the amount of capital 
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exists.°° 


contributed by the other party in ex- 
cess of the amount contributed by 
the former has first been repaid out 
of the profits does not prevent the 
creation of a partnership. Vagen v. 
Birngruber, 9 NYSt 729. 

29. Partnership as to third per- 
sons see infra §§ 89-94. 

30. U. S.—Meehan v. Valentine, 
LAS Wie See Ola ES Ct OTe Ou sea eds 
835; Ward v. Thompson, 22 How. 330, 
16 L. ed. 249; Doan v. Dyer, 286 Fed. 
339; Drake v. Hall, :220 Fed. 905, 136 
CCA 471; Ruggles v. Buckley, 158 
Fed. 950, 86 CCA 154; Donald v. Guy, 
127 Fed. 228. 

Ala.—Alabama Fertilizer Co. v. 
Reynolds, 79 Ala. 497, 85 Ala. 19, 4 
S639) 


Ark.—Harrison v. Walker, 124 Ark. 
555, 188 SW 17; Beebe v. Olentine, 97 
Ark. 390, 184 SW 936; Roach v. Rec- 
tor, -93 Ark. 52dy °h2848SW 399; La 
Cotts v. Pike, 91 Ark. 26, 120 SW 144, 
134 AmSR 48; Buford v. Lewis, 87 
Ark. 412, 112 SW 963; Herman Kahn 
Co. v. Bowden, 80 Ark: 23, 96 SW 126, 
10 ‘AnnCas 132; Johnson v. Roths- 
childs, 63 Ark. 518, 41 SW 996; Cul- 
sO v. Edwards, 44 Ark. 423, 51 AmR 
614. 

Cal.—Wheeler v. Farmer, 88 Cal. 
203; Duryea v. Burt, 28 Cal. 569. 

Hawaii.—Winkelbach v. Honolulu 
Amusement Co., Ltd., 20 Hawaii 498. 

Mass.—Rosenblum v. Springfield 
Produce, ete., Co., 243 Mass. 111, 137 
NE 357. 

Minn.—McDonald v. Campbell, 96 
Minn. 87, 104 NW 760. 

Miss.—Cudahy Packing Co. v. Hi- 
bou, 92 Miss. 234, 46 S 73, 18 LRANS 


OMhos 

Mo.—Maclay v. Freeman, 48 Mo. 
234. 

ING Y.—Columbian Laundry v. 


Hencken, 203 App. Div. 140, 196 NYS 
523; Moscowitz We Sassulsky, 141 
App. Div. 763, 126 NYS 513. [aff 206 
N. Y. 720 mem, 100 NE 1130 mem]; 
Moss vy. Jerome, 23 N. Y. Super. 220. 

Pa.—Walker v. Tupper, 152 Pa. 1, 
25 A 172; Brown v. Jaquette, 94 Pa. 
113; a AmR 770. 

S. D.—Grigsby v. Day, 9 S. D. 585, 
70 NW 881 

Tex.—Southern Surety Co. v. Tex- 
as Employers’ Ins. ASsoc., (Civ. A.) 
2 SW (2d) 310. 

W. Va.—Clark v. Emery, 58 W. Va. 
637, 52 SE 770, 5 LRANS 5038. 

Wis.—Bartelt v. Smith, 145 Wis. 
31, 129 NW 782, AnnCas1912A 1195. 

31. Ark.—Beebe v. Olentine, 97 
Ark: $3905 £34 SW S93¢so a iCotts ave 
Pike, 91 Ark. 26, 120 SW 144, 134 
AmSR 48. 

Hawaii.—Winkelbach v. Honolulu 
Amusement Co., Ltd., 20 Hawaii 498. 

Ky.—Boreing’ Vv. Wilson, 128 Ky. 
570, 108 SW 914, 33 KyL 14, 

Mo. —Willoughby v. Hildreth, 182 
Mo. A. 80, 167 SW 639; Dodge Vv. 
Childers, 167 Mo. A. 448, 151 SW 749; 
Sawyer v. Burris, 141 Mo. A. 108, 
121 SW 321; Meinhart v. Draper, 133 
MEOH we HOSS ale Sy OS) 

Mont.—Gardiner v. Eclipse Grocery 
Co., 72 Mont. 540, 234 P 490. 

Nebr.—Tyson vy. Bryan, 84 Nebr. 
ee 120 NW 940. 

J.—Potter v. Morris, etc., Dredg- 
ae Co., 59 N. J. Mq.. 422, 46 A 537. 


N. Y.—Columbian Laundry 
Hencken, 203 App. Div. 140, 196. Nys 
523 


Pa.—Walker v. Tupper, 152 Pa. 1, 
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agreement of partnership has been entered into and 
However, while it is well settled that the 
absence of a mutual interest in the profits 1s conelu- 
sive that a partnership does not exist,?? and that an 
agreement to share the losses or expenses of an un- 
dertaking without an agreement, express or implied, 
to share the profits does not create a partnership,* 
it is now equally well settled,** sometimes by virtue 
of statute,?* that the mere sharing of profits is not 
a conclusive test of partnership inter se,*° and that 


26 A 172. 
32. Ala. 


Alabama Fertilizer Co. 


v. Reynolds, 79 Ala. 497 


Ark.—Oliver v. Gray, 4 Ark. 425. 

I1l.—Irvin v. Nashville, etc., R. Co., 
92 Ill. 108, 34 AmR 116. 

peer TET v. Howard, 53 Miss. 


ee H.—-Austin v. Thomson, 45 N. H. 
o 

N. Y¥.—Moss v. Jerome, 23 Ni ~ Y- 
Super. 220. 


Oh.—Bell v. Pistorius, 18 Oh. Cir. 
Ct 13779 Oh. Cir. Dees 869; 

But see Hendricks v. Gunn, 35 Ga. 
234 (where an agreement between 
parties that they shall share the 
losses of a business but not the prof- 
its was recognized as creating a part- 


nership). 
33. Armbrecht Lumber’ Co. v. 
Adair, 91 Fla. 460, 108 S 222: Weiss 


v. Hamilton, 40 Mont. 99, 106, 105 P 
74; Beasley v. Berry, 33 Mont. 477, 
84 P 791; Walker v. Tupper, 152 Pa. 
1525, ASW 2s 

“That the sharing of profits is not 
a conclusive test of a partnership is 
now almost universally recognized.” 
Weiss v. Hamilton, supra. 

34 See statutory provisions. 

[a] A code provision defining 
“oartnership” as the association of 
two or more persons, for the purpose 
of carrying on business together, and 
dividing its profits between them, 
does not make profit sharing a test 
of partnership. Coward vy. Clanton, 
122 Cal. 451, 55 PF 147; Doudell v. 
Shoo, 20 Cal. A. 424, 129'P 478; Beas- 
ley v. Berry, 33 Mont. 477, 84 P 791. 

85. UU. S.—In re Hoyne, 277 Fed. 
668 [certiorari den 258 U. S. 623 
mem, 42 SCt 317 mem, 66 L. ed. 796 
mem]; See Coast Realty Co. v. 
Robertson, 240 Fed. 372, 153 CCA 298. 

Ark. —Beebe Ve 
390, 1384 SW 936. 

Cal Auditorium Co. 
40 Cal. A. 592, 181 P 413. 

Fla.—Armbrecht . Lumber 
Adair, 91 Fla. 460, t08 S 222: 
We Jones, 34 Fla. 539, 16 S 392. 

Hawaii.—Winkelbach v. Honolulw 
Amusement Co., Ltd., 20 Hawaii 498. 

Ida.—Palmer Vv. Maney, 45 Ida. 731, 
2669 P) 424, 

Kan.—Weiland v. Sell, 88 Kan. 229, 
LOOP. Vids Beard v. Rowland, 71 Kan. 
873, 81 P 188. 

Ky.—Boreing v. Wilson, 128 Ky. 
570, 108 SW 914, 33 KyL 14. 

Minn. —Moore v. Thorpe, 133 Minn. 
244, 158 NW 235. 

Miss.—Cudahy Packing Co. v. Hi- 
poe: 92 Miss. 234, 46 S 73, 18 LRANS 
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Mo.—McCauley  v. 
Mo. 438. 

Mont.—Weiss v. Hamilton, 40 Mont. 
99, 105 P 74; Beasley v. Berry, 33. 
Mont. 477, 84 P 791. 

Nebr.—Garrett v. Republican Pub. 
Coz, 6leiNebr. 541, 285 INIW 537) 

Or.— Willis Vv. Crawford, 38 Or. 522, 
63 P 985, 64 P 866, 538 LRA 904, 

Pee Walker vy. Tu Dey wld) Means 
25 A 172; Strauss v* Mendelsohn, 63 
Pa. Super. 504. 

Tex.—KHddington v. Acom, (Civ. A.) 
259 SW 948. 


Olentine, 9 tAgk: 
v. Barsotti, 
Couns 
Dubos 


Cleveland, 


Ont.—Armstrong v. White, 31 
OntWN 458. 
[a] “The reason that profit shar- 


ing is not conclusive is that parties 
to a contract may frequently agree 
that the compensation of one of Chem 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a mere community of interest in, or the sharing of, 
the profits of a business enterprise or venture of it- 
self does not of necessity constitute a partnership or 
In this connection, 
however, it may be noted that the nature of the 
participant’s interest in the profits has sometimes 
been considered of importance in determining the 
question of partnership,*? and that sharing in the 


the members partners inter se.*° 


shall be equal in amount to a certain 
proportion of the profits. In such a 
case no partnership exists.’”’ Boreing 
v. Wilson, 128 Ky. 570, 595, 108 SW 
914, 33 KyL 14. 

36. U. S—London Assur. Corp. v. 
Drennen, 116 U. S. 461, 6 SCt 442, 29 L. 
ed. 688; Reid v. Shaffer, 249 Fed. 
bbe, DoleCCA479s Insre Gibsont, Lol 
Fed. 665; Manson v. Williams, 153 
Meds 9525;7 82 CCA..475» [aff 203. U.-S. 
453, 29 SCt 519, 538 L. ed. $69];,.Cof- 
fin v. Jenkins, 5 F. Cas. No. 2,948, 3 
Story 108. 

Ala.-—Pulliam v. Schimpf, 100 Ala. 
362, 14 S 488; Collier v. De Jernett, 
1 Ala. A. 588, 56 S 101. 

Ark.—Marley v. Hackler, 176 Ark. 
238, 3 SW (2d) 20; Stephens v. 
Neely, 161 Ark. 114, 255 SW 562, 45 
ALR 1236; LaCotts v. Pike, 91 Ark. 
26, 120 SW 144, 134 AmSR 48. 

Cal.—Westcott v. Gilman, 170 Cal. 
562, 150 P 777, .AnnCasl916E 437; 
Title Ins., etc., Co. v. Grider, 152 Cal. 
746, 94 P 601; Coward v. Clanton, 
122 Cal. 451, 55 P 147; Quackenbush 
v. Sawyer, 54 Cal. 439; Dempsey- 
Kearns Theatrical, etc., Enterprises, 
Gs Way Pantacess ey CAsn i267 42! bad: 
eed v. Senderman, (A.) 259 P 

Colo.—Teller v. Hartman, 16 Colo. 
447, 27 P 947; Lee v. Cravens, 9 Colo. 
AGe272,.485P) 159. 

Conn.—Loomis v. Marshall, 12 
Conn. 69, 30 AmD 596. 

a Lumber 
Adair, 91 Fla. 460, 108 S 222; 
v. Jones, 34 Fla. 539, 16 S 392. 

Ida.—Palmer v. Maney, 45 Ida. 731, 
266 P 424. 


COULEN: 
Dubos 


Ill.-—Schumann-Heink v. Folsom, 
Suen Sal, 159) Nie 2505 ‘Brisess vv. 
Kohl, 132 Ill. A. 484. 


Iowa.—Malvern Nat. Bank vy. Hal- 
liday, 195 Iowa 734, 192 NW 843; 
McCarney v. Lightner, 188 Iowa 1271, 
175 NW 751; Haswell v. Standring, 
152 Iowa 291, 132 NW 417, AnnCas 
1913B 1326; Richards v. Grinnell, 63 
Iowa 44, 18 NW 668, 50 AmR 727; 


Ruddick y. Otis, 33 Iowa 402. 


Kan.—Weiland v. Sell, 83 Kan. 229, 

TOOTS Ta, 
Ky.—Edwards v. Johnson, 219 Ky. 
Sparks, 109 La. 


113, 292 SW 750. 
La.—Leonard v. 
543, 33 S 594; Collom v. Bruning, 49 
La. Ann. 1257, 22S 744; Borden- 
Aicklen Auto Supply Co. v. Folse 
Serv. Station, 6 La. A. (Orleans) 1. 
Mass.—Rosenblum v. Springfield, 
etc., Brokerage Co., 243 Mass. 111, 
137 NE 357; Meserve v. Andrews, 104 


Mass. 360; Howe v. Howe, 99 Mass. 
71; Rice v. Austin, 17 Mass. 197. 
Mic Kirschbaum, 240 


Mich. 368, 215 NW 289. 

Minn. —Hammel v. Feigh, 143 Minn. 
115, 173: NW 570; Moore: v. Thorpe, 
133 Minn. 244, 158 NW 235. 

Miss.—Cudahy Packing Co. v. Hib- 
ou, 92 Miss. 234, 46 S 73, 18 LRANS 
75. 

Mo.—Darling v. Buddy, 1 SW (2d) 
163; Priest v. Chouteau, 85 Mo. 398, 
55 AmR 373; Donnell. v. Harshe, 67 
Mo. 170; Campbell v. Dent, 54 Mo. 
325; Wiggins v. Graham, 51 Mo. 17; 
McCauley v. Cleveland, 21 Mo. 438; 
Willoughby v. Hildreth, 182 Mo. A. 
80, 167 SW 639; Dodge v. Childers, 
167 Mo. A. 448, 151 SW 749; Ryan v. 


Riddle, 109 Mo. A. 115, 82 SW 1117. | 


»Nebr.—Sanley v. Davies, 113 Nebr. 
614, 204 NW 385; Tyson v. Bryan, 84 
Nebr. 202, 120 NW 940; Garrett v. 
Republican Pub. Co., 61 Nebr. 541, 85 
NW 5387; Whitney v. Gretna State 
Bank, 50 Nebr. 438 69 NW 933. 

'N. H.—Clement v. Hadlock, 13 N. 
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Tereral Sib 

N. J.—Warwick v. Stockton, 55 N. 
J. Eq. 61, 36 A 488. 

N. Y.—Demarest v. Koch, 129 N. 
Y. 218, 29 NE 296; Burckle v. Eck- 
hart UN pew lo2n [akigs, Wen e279 
Masters v. Brooks, 132 App. Div. 874, 
11 NYS 585. 

Oh.—Hayes v. State, 35 Oh. Cir. Ct. 
57 [aff $3 Oh. St. 490;°94 NE 1107]. 

Okl.—Chadwell v. Brown, 88 Okl. 
44, 211 P 410; Gorman v. Carlock, 72 
Oks 1046 LOPS. 

Or.—Willis v. Crawford, 38 Or. 
522,,638 P 985, 64 P 866, 53 LRA 904. 

Pa.—Kaufmann vy. Kaufmann, 222 
Barsbs nA 956s oni ime seraime Ss. L7'6 
Pa. 354, 35 A 237; Strauss v. Mendel- 
sohn, 63 Pa. Super. 504. 

Ss. 'D.— Grigsby Vi DAV, Oy Outs Osos 
70 NW 881. 

Tenn.—H. T. Hackney Co. v. Rob- 
ert E. Lee Hotel, 156 Tenn. .243, 300 
SW 1. 

Tex.—Southern Surety Co. v. Texas 
Employers’ Ins. Assoc., (Civ. A.) 2 
SW (2d) 310; Harding v. Giddings, 
(Civ. A.) 256 SW 305 [rev on other 
grounds (Commn. A.) 267 SW 976]; 


Pyron v. Brownfield, (Civ. A.) 238 
SW_ 725. 

Wash.—Nordwall v. Cohen, 1384 
Wash. 262, 235 P 824. 

Eng.—Badeley Wi: Consolidated 


Bank; 38 "Che- DD, 1.2385" Kalshaw ve 
Jukes, 3 B. & S. 847, 113 ECL 847, 122 
Reprint BITES Re English, etc., 
Church, ete., Assur. Soc., 1 Hem. & 
M; 85, .71 Reprint 38. 

Ont.—McCallum vy. Buffalo, ete., R. 
COLELLO Ue. CelPyerii.s Greate Wiest= 
ern Ri .Co. v. Preston, etc, R. Coy 27 
TREC Oe Bean ike 
See infra § 62. 
See infra § 63. 

39. See supra § 61. 

40. U. S.—Sugg v. Hopkins, 11 F. 
(Gd). 57 


Ark.—Roach v. Rector, 93 Ark. 521, 
123 SW 399. 


Colo.—Omaha, ete., Smelting, etc., 
Ps v. Rucker, 6 Colo. A. 334, P 


Ind.—Bond v. May, 38 Ind. A. 396, 
78 NE 260. 

M Springfield, 
etc., Brokerage Co., 243 Mass. 111, 
137 NE 357; Estabrook v. Woods, 192 
Mass. 499, 78 NE 538. 

Mo.—Campbell v. Dent, 54 Mo. 325. 

Mont.—Weiss v. Hamilton, 40 
Mont. 99, 105 P 74. 

N. Y.—Moscowitz v. Sassulsky, 141 
App. Div. 768, 126 NYS 513 [aff 206 
N. Y. 720 mem, 100 NE 1130 mem]; 
Brockway v. Burnap, 16 Barb. 309. 

Or.—Cogswell v. Wilson, 11 Or. 
3871, 4 P 1130. ‘ 

Pa.—Peniston v. John Y. Huber 
Co., 196 Pa. 580, 46 A 934. 

Tex.—Kelly Island Lime, etc., Co. 
v. Masterson, 100 Tex. 38, 93 SW 427; 
Southern Surety Co. v. Texas Hm- 
ployers’ Ins. Assoc., (Civ. A.) 2 SW 
(2d) 310. 

W. Va.—Clark v. Emery, 58 W. Va. 
6387, 52 SE 770, 5 LRANS 503; Sodi- 
ker v. Applegate, 24 W. Va. 411, 49 
AmR 252; Logie v. Black, 24 W. 
Mare Wl. 

Wis.—Langley v. Sanborn, 135 Wis. 
178, 114 NW 787. 

Eng.—Holme v. Hammond, L. R. 7 
Exch. 218. 

[a] “By a community of profits in 
a legal »usiness is meant a joint and 
mutual interest in the profits of the 
business.” Logie v. Black, 24 W. Va. 
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[b] “For one to share in the 
profits as profits, within the true 
meaning of the cases, is to stand in 
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profits of a business is generally deemed some evi- 
dence that the participant is a partner.*§ 

[§ 62] bb. Nature of Interest in Profits. 
der to constitute the associates in an enterprise part- 
ners inter se it is frequently stated, as a general 
rule, that they must not only participate in the prof- 
its,*® but they must have an interest in the profits 
as profits?®? and share them as joint owners*+ or 


In or- 


such relations to the business that 
the profits, or a share of them,’ are in 
his ownership as they accrue. He 
must have a proprietary interest im 
each dollar of profits as it is earned, 
so that he then has a right of pos- 
session or control of it for the pur- 
pose of retaining his share. This: 
involves an ownership of an interest 
in the business that produces the 
profits. Through this comes the im- 
plied agency on which the liability 
of a partner for the contracts of his 
copartners is founded.’ Hstabrook 
v. Woods, 192 Mass. 499, 503, 78 NH 
538 [quot Rosenblum v. Springfield, 
etc., Brokerage Co., 243 Mass. 111, 
1175 U3 NE. 857s 

[c] Portion of profits as annuity. 
—‘‘A person being the widow or child 
of a deceased partner, and receiving. 
by way of annuity a portion of the 
profits made in the business in which 
the deceased person was a partner, is 
not by reason only of such receipt 
a partner in the business or liable 
as such.” Holme v. Hammond, L. R. 
7 Exch. 218 (construing Partn. Act. 
eae ay (3) (c); Partn. Act [1865] 


41. U. S.—Sugg v. Hopkins, it 
C20), SMT. 
Ala.—Lee v. Wimberly, 102 Ala. 


539, 15 S 444, 

Hawaii.—Winkelbach v. Honolulu 
Amusement Co., Ltd., 20 Hawaii 498. 

Ind.—Bond vy. May, 38 Ind. A. 396,. 
78 NE 260. 

Mass.—Rosenblum_ v._ Springfield, 
etc., Brokerage Co., 243 Mass. 111, 13 
NE’ 3573 Estabrook v. Woods, 192: 
Mass. 499, 78 NE 5388. 

Miss. —Cudahy Packing Co. v. Hi- 
ae 92 Miss. 234, 46 S 73, 18 LRANS. 


161 Mo. 

Mont.—Weiss _ v. Hamilton, 40 
Mont. 99, 105 P 74. 

N. Y.—-Magovern v. Robertson, 116- 
N. Y. 61, 22 NE 398, 5 DURA 589; Leg- 
gett v. Hyde, 58 N. Y. 272, 17 AmR. 
244; Columbian Laundry v. Hencken, 
203 "App. Div. 140, 196 NYS 523; Mos- 
cowitz v. Sassulsky, 141 App. Div. 
763, 126 NYS 5138 [aff 206 N. PY. 720- 
mem, 100 NE 1130 mem]; Cole v.. 
tome Sav. Bank, 96 Misc. 188, 161 
NYS 15; Heck v. Voelkle, 95 Misc. 
692, 160 NYS 903. 

Okl.—Harrell v. London, 129 Okl. 
240, 264 P 172 (Comp. St. [1921] § 
8103); Bernert v. Bernert, 123 Okl. 
78, 254 P 724; Municipal Pav. Co. v. 
Herring, 50 Okl. 470, 150 P 1067. 

Pa.—Brown v. Jaquette, 94 Pa. 
T3813: 9 AIRS G0: 
we ww Va.—Setzer v. Beale, 19 W. Va. 

7 

Wis.—Bartelt v. Smith, 145 Wis. 81,. 
129 NW 782, AnnCas1912A 1195. 

[a] The ultimate and conclusive 
test of a partnership is the cojwner- 
ship of the profits of the business as. 
profits. Steele v. Michigan Buggy 
Co., 50 Ind. A. 635, 95 NE 435. 

[b] “Joint” and “common”? inter-. 
est distinguished.—‘“If the interest in. 
the profits is joint, then that gener- 
ally makes it a partnership, but a 
common interest in the profit does 
not. If the interest in the profits is 
that of an owner, if there be a joint 
seizure, if the parties each have the 
right, as such owners, to dispose of 
the profits, then there is a partner- 
ship. If one may dispose of or con- 
trol -the profits as much as the other,, 
then there is a joint interest, but if 
the plaintiff’s interest be only’ a com- 
mon interest in the profits, that is, if 
he have no title jointly with the com-- 


Mo.—Tarbert v. Jeffrey, 
645, 61 SW 823. 
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principals#? of the business. 


pany with the right to control as 
owner over the profits, but, with only 
a common interest in them because 
the profits measure what amount he 
shall receive for the asphalt taken 
from his mine, then he is not a 
partner.” Municipal Pav. Co. v. Her- 

i 50 Okl. 470, 479, 150 P 1067. 

Cal.— Coward v. “Clanton, 122 
Cal. 451, 55 P 147; Quackenbush v. 
Sawyer, 54 Cal, 439. 

Colo.—Lee v. Cravens, 9 Colo. A. 
272, 48 P 159; Omaha, etc., Smelting, 
etc., Co. v. Rucker, 6 Colo. A. 334, 40 
Eaooos 

Conn.—Loomis v. Marshall, 12 
Conn. 69, 30 AmD 596. 

Hawaii.—Winkelbach v. Honolulu 
Amusement Co., Ltd., 20 Hawaii 498. 


Iowa.—McCarney v. Lightner, 188 
Towa -1271, 175: NW _ 751. 
Ky.—Boreing vy. Wilson, 128 Ky. 


570, 108 SW 914, 33 KyL 14. 
ty are see v. Desban, 14 La. Ann. 
529. 
Mo.—Campbell v. Dent, 54 Mo. 325. 
Mont.—Weiss v. Hamilton, 40 
Mont. 99, 105 P 74. 
N. H.—Clement v. Hadlock, 13 N. 
¥,° 185. j ’ 
N. Y.—Beudel v. Hettrick, 35 N. Y. 


Super. 405, 45 HowPr 198; Heim- 
street v. Howland, 5 Den. 68. E 
Tex.—Pyron v. Brownfield, (Civ. 


A.) 238 SW 725. 
W. Va.—Clark v. Emery, 58 W. Va. 
637, 52 SE 770, 5 LRANS 503; Sod- 
’ jker v. Applegate, 24 W. Va. 411, 49 
AmR 252. 

43. Boreing -v. Wilson, 128 Ky. 
570, 108 SW 914, 38 KyL 14; South- 
ern Can Co. v. Sayler, 152 Md. 303, 
136 A 624; and cases supra notes 40-— 
42; and infra note 44. 

7 . S—In re Hoyne, 277 Fed. 
668 [certiorari den 258 U. S. 623 mem, 
42 SCt 317 mem, 66 L. ed. 796 mem]; 
In re Gibson, 191 Fed. 665; Stevens 
v. McKibbin, 68 Fed. 406, 15 CCA 498. 


Colo.—Omaha, etc., Smelting, etc., 
Co. v. Rucker, 6 Colo. A. 334, 40 P 
$53. , 

Ill.— Briggs v. Kohl, 132 Ill. A. 484. 


Md.—Southern Can Co. v. Sayler, 
152 Md. 303, 136 A 624. 

Miss.—Cudahy Packing Co. v. Hi- 
bou, 92 Miss. 234, 46 S 73, 18 LRANS 
975. 

Mo.—Hughes v. Ewing, 162 Mo. 
261, 62 SW 465. - 

N. Y.—Cole v. Rome Sav. Bank, 96 
Mise. 188, 161 NYS 15. 

Or.—Shebley v. Quatman, 66. Or. 
441, 134 P 68; Cogswell v. Wilson, 11 
Onno een Ls: 

Pa.—Hanover First Nat. Bank v. 
Gitt, 259 Pa. 84, 102 A 428. 

S. D.—Grigsby v. Day, 9S. D. 585, 
70 NW 881. 

Tex.—Pyron v. Brownfield, (Civ. 
A.) 238 SW_725. 

W. Va.—Clark v. Emery, 58 W. Va. 
637, 52 SE 770, 5 LRANS 5038; Sod- 
iker v. Applegate, 24 W. Va. 411, 49 
AmR 252; Setzer v. Beale, 19 W. Va. 
274, 

Wis.—Langley v. Sanborn, 135 Wis. 
178, 114 NW 787. 

And see cases supra notes 40-43. 


And, in conformity 
with this requisite of partnership, a test often ap- 
plied to determine the existence of the relationship 
is whether the supposed partner acquired by his 
agreement or arrangement any control, as owner, 
over the profits while they remained undivided.*? 
That is to say, if the supposed partner had an inter- 
est in the undivided profits, as profits, it would indi- 
cate that he was a partner, while, on the other hand, 
if the arrangement in respect of the profits was sim- 
ply for the purpose of determining the fund from 
which, or the amount to which, the supposed partner 
would be entitled as compensation for services, mon- 
ey advanced, or other benefits conferred, it would 
indicate that no partnership was intended or cre- 


PARTNERSHIP 
ated.*# 


sumptions.*° 


is so by virtue 


on the question 


“When there is an arrangement 
between two persons that one of them 
shall receive a part of the profits of 
a business conducted by the other, 
the usual test to determine wkether 
he is a partner, liable for debts, is to 
ascertain whether he has a share or 
interest in the profits as profits, or 
whether his interest in the profits is 
merely as a measure of his compen- 
sation for something that he does or 
furnishes under a contract.” Esta- 
brook y. Woods, 192 Mass. 499, 502, 
78 NE 538. 

[a] Incomplete as test.of partner- 
ship.—The rulé that‘ it is sufficient if 
the parties are to have a community 
of interest in the profits as such is 
short in furnishing a test of partner- 
ship in a particular case for the 
reason that it is left to be determined 
what is “a community of interest in 
the profits as such.” Harding v. 
Giddings, (Tex. Civ. A.) 256 SW 305, 
306 [rev on other grounds (Commn. 
A.) 267 SW 976]. 

Mutual agency as test of partner- 
ship see supra § 60. 

Sharing profits in particular trans- 
actions or relationships see infra §§ 
69-75. 

45. Evidence of partnership be- 
tween the parties generally see infra 
§§ 118-139. 

46. Brooks v. Smith, 290 Fed. 33; 
Winkelbach v. Honolulu Amusement 
Co., Ltd., 20 Hawaii 498. 

[a] Discussion of, and reason for, 
rule.—(1) “While. profit sharing is 
not a conclusive test of partnership, 
it is, however, an important consider- 
ation tending to prove partnership; 
for an agreement to share profits is 
an essential element of every true 
partnership, and though its presence 
is not conclusive that a partnership 
exists, its absence is conclusive that 
a partnership does not exist.” Win- 
kelbach v. Honolulu Amusement Co., 
Ltd., 20 Hawaii 498, 503 [cit Cyc]. 
(2) “The question always is, was 
there a joint business, or were the 
parties carrying on the business as 
principals and agents? If there is a 
joint business, it naturally follows 
that the parties were to share the 
profits in some proportion, and hence 
an agreement to share profit is strong 
evidence that the enterprise was to be 
conducted as a joint undertaking.” 
McAlpine v. Millen, 104 Minn. 289, 
298, 116 NW 583. 

fb] Similarity of rules where 
both profits and losses are expressly 
shared.—As an obligation to bear the 
losses of an enterprise is ordinarily 
implied from an agreement to share 
the profits (see infra § 65), a part- 
nership may as well be predicated of 
an agreement to share net profits as 
of an agreement to share the profits 
and losses (see infra § 66), and the 
same rule applies. Torbert v.: Jef- 
frey, 161 Mo. 645, 61 SW 823. 


47. U. S.—Fechteler v. Palm, 133 
Fed. 462, 66 CCA 336. 
Ark.—Johnson v. Rothschilds, 63 


Ark. 518, 41 SW 996. 


[§ 63] (b) As Evidence of Partnership; 
The fact that a person is entitled, un- 
der a contract, to a participation in the profits of a 
business is usually deemed an important element in 
determining whether such person is a partner,*® and 
is generally considered as some evidence tending to 
establish the existence of the relation.** 
dence, according to some authorities, amounts to a 
presumption,*® or constitutes prima facie evidence 
that the participants are partners inter se, and this 
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Pre- 


Such eyi- 


et? 


of statute in some jurisdictions.°*° 


However, in accordance with prevailing rules,’* the 
probative force of the circumstance is not conclusive 


and may be rebutted by a showing 


Hawaii.—Winkelbach v;> Honolulu 
Amusement Co., Lta, 20 Hawaii 498. 

Ky.—Boreing v. Wilson, 128 Ky. 
570, 108 SW 914, $$ KyL 14. 

La.—Bluefields SS, Co. v. Lala Fer- 
reras Cangelosi SS. Co., 133 La, 424, 
63 S 96. 

Minn.—Moore v. Thorpe, 133 Minn. 
244, 158 NW 235; McAlpine v. Mil- 
len, 104 Minn. 289, 116 NW 583. 

Miss.—Cudahy Packing Co. v. Hi- 
ees 92 Miss. 234, 46 S 73, 18 LRANS 

Mont.—Beasley v. Berry, 33 Mont. 
477, 84 P 791. 

Pa.—Walker v. Tupper, 152 Pa. 1, 
20 AA TO 

Philippine.—Fernandez y. De 
Rosa, 1 Philippine 671. 

48. Ill.—Pierpont v. Lanphere, 104 
THAN 2321 

Iowa.—Fleming v. 174 
NW 946. 

La.—Bluefields SS. Co. v. Lala Fer- 
reras Cangelosi SS. Co., 133 La. 424, 


la 


Fleming, 


ig 96; Barranger v. Mire, 8 La, A 
Minn.—McAlpine vy. Millen, 104 

Minn. 289, 116 NW 583. 
Mo.—Torbert vy. Jeffrey, 161 Mo. 


645, 61 SW 823; Minter v. Gidinsky, 
(A.) 228 SW 1075; Hindman v. Secoy, 
(A.) 218 SW 416; In re Whitlow, 184 
Mo. A. 229, 167 SW 463; Willoughby 
v. Hildreth, 182 Mo. A. 80, 167 SW 
639; Sawyer v. Burris, 141 Mo. A. 
108, 121 SW 321. 

N. Y.—Lefevre'v/ \Silo;--112% App: 
Div. 464, 98 NYS 321. 

N. C.—Kootz v. Tuvian, 118 N.C: 
393, 24 SE 776. 

Tenn.—Bell v. Hare, 12 Heisk. 615. 

Tex.—Southern Surety Co. v. Tex- 
as Employers’ Ins. .Assoc., (Civ. A.) 2 
Sw (2d) 310; Eddington vy. Acom, 
(Civ. A.) 259 SW 948. 

Utah.—Kimball vy. McCornick, 259 
Pesi3r ‘ 

Eng.—Davis v. Davis, [1894] 1 Ch: 
393; Walker v. Hirsch, 27 Ch. D. 460 
poor aune Partn. Act (1890) § 2 


49. U. S.—In re Hoyne, 277 Fed. 
668 [certiorari den 258 U. S. 623 mem, 
42 SCt 317 mem, 66 L. ed. 796 mem]. 

Cal.—Welch y. Alcott, 185 Cal. W3i, 
198 P 626. 

Ill.—Niehoff v. Dudley, 40 Ill. 406; 
Tipe oe Parker, 62 Ill. A. 650. 
-—Southern Can Co. vy. Sa 
152 Md. 303, 136 A 624, anne 
Mich.—Klein v. Kirschbaum, 240 

Mich. 368, 215 NW 289. 

Mo.—Minter v. Gidinsky, (A.) 228 
Sw 1075; Willoughby v. Hildreth, 
hee A. 80, 167 SW 639. 

. Y.—Martin v. Peyton, 24 Vs 
213, 158 NE 77." af SNe 

50. See statutory-provisions. 

[a]. Under the Uniform Partner- 
ship Act § 7 subd 4 the receipt by a 
person of a share of the profits of a 
business is prima facie evidence that 
he is a partner in the business, but it 
is not conclusive. In re Hoyne, 277 


Fed. 668 [certiorari den 258 U. S. 623 
mem, 42 SCt 317 mem, 66 L. ed. 796 
mem]. 

51. See supra § 61. 


For later cases, developments and changes in the law see cumulative Annotations, same title, pagé and note number, 


§§ 63-64] 


of fact to the contrary,®? although, if not so rebut- 
ted, it is deemed sufficient to establish the fact of 
The presumption, however, does not 
obtain where the actual agreement of the parties 
is shown in evidence and it clearly appears that no 
partnership was intended or ecreated.** 


partnership.°* 


[§ 64] (2) Sharing Losses—(a) 


Test of Partnership. Although it is sometimes said 
that it is not essential to a partnership that the par- 
ties agree to share the losses,°® this language is ap- 
parently used, at least in some instances, in the sense 
that a contract may create a partnership without 


52. Ark.—Johnson v. Rothschilds, 
$38 Ark. 518, 41 SW 996. 
zy Pierpont vy. Lanphere, 104 Ill. 


A. 

Kan.—Weiland v. Sell, 83 Kan. 229, 
109 P 771; Beard v. Rowland, 71 Kan. 
873,81 P’ 188. 

Ky.—Boreing v. Wilson, 128 Ky. 
570, 108 SW 914, 38 KyL 14, 

La.—Bluefields SS. Co. v. Lala Fer- 
reras Cangelosi SS. Co., 133 La. 424, 


a 96; Barranger y. Mire, 8 La. A 

La 
Mass.—Meserve v. Andrews, 104 
Rice v. Austin, 17 Mass. 


Mass. 360; 
197 


Mich.—Beecher v. Bush, 45 Mich. 
188, 7 NW 785, 40 AmR_ 465. 

Minn.—McAlpine v. Millen, 104 
Minn. 289, 116 NW 583; McDonald 
v. Campbell, 96 Minn. 87, 104 NW 760. 

Mo.—Torbert v. Jeffrey, 161 Mo. 
645, 61 SW 823; Minter v. Gidinsky, 
(A.) 228 SW 1075; In re Whitlow, 
184 Mo. A. 229, 167 SW 463; Aehle 
v. Brand, 176 Mo. A. BOD, LDS SW 709; 
Ellis v. Brand, 176 Mo. A. 383, 158 
SW 705; Watts v. Pierson, 170 Mo. A. 
532, 156 SW 724; Sawyer v. Burris, 
141 Mo. A. 108, 121 SW 321. 

Mont. —Beasley v. Berry, 33 Mont. 
477, 84 P 791; Parchen v. Anderson, 
5 Mont. 438, 5 P 588, 590, 51 AmR 65. 

N. Y.—Lefevre v. Silo, 112 App. 
Div. 464, 98 NYS 321. 

N. C.—-Kootz v. Tuvian, 118 N. C. 
393, 24 SE 776. 

Or.— Willis y. Crawford, 38 Or. 522, 
63 P 985, 64 P 866, 53 LRA 904. 

Pa.—Walker v. Tupper, 152 Pa. 1, 
25 A 172. 

Tenn.—Bell v. Hare, 12 Heisk. 615. 

Tex.—Fink v. Brown, (Commn. A.) 
215 SW 846 [mod (Ciy. A.) 183 SW 


46]; Southern Surety Co. v. Texas 
Employers’ Ins. Assoc., (Civ, A.) 2 
SW (2d) 310. ; 


W. Va.—Clark v. Emery, 58 W. Va. 
637, 52 SE 770, 5 LRANS 503. 

Eng.—Ex p. Tennant, 6 Ch. D. 303, 
19 ERC 385; Bullen v. Sharp, L. R. 
1C. P. 86; Walker vy. Hirsch, 27 Ch. 
D. 460; Pawsey v. Armstrong, 18 Ch. 
D. 698; Meyer v. Schacher, 38 L. T. 
Rep. N. S. 97. 

Ont.—In re Randolph, 1 Ont. A. 
31D, 

53. Fechteler v. Palm, 133 Fed. 
462, 66 CCA 336; Bluefields SS. Co. v. 
Lala Ferreras Cangelosi SS. Co., 133 


La. 424, 68 S 96; Torbert v. Jeffrey, 
161 Mo. 645, 61 SW 8238; Martin v. 
Peyton, 246 .N. .Y. 213, 158 NE 77; 


Lefevre v. Silo, 112 App. Div. 464, 98 
NYS 321. 

54. In re Whitlow, 184 Mo. A. 229, 
240, 167 SW 463; Ellis v. Brand, 176 
Mo. A. 383, 158 SW 705. 

“Not only is the presumption... 
rebuttable, but, like any other pre- 
sumption of this character, it does 
not arise or obtain when the facts 
themselves are at hand. The law in- 
dulges such presumptions ex rei ne- 
cessitate, where evidence is lacking 
as to the actual facts.” In re Whit- 


low, supra. 

55. Leeds v. ‘Townsend, 228 Ill. 
451, 81 NE 1069, 13 LRANS 191; 
Fougner v. Chicago First Nat. Bank, 
141 Wl. 124, 30 NE 442; Robbins v. 
Laswell, 27 Ill. 365; Ewers v. Mont- 
gomery, 68 W. Va. 453, 69 SE 907. 
See Jeffrey v. Bamford, [1921] 2 K. 
B. 351, 358 (where it was pointed out 
that the Partnership Act of 1890 


, 


# 


PARTNERSHIP 


As Requisite or 


deals with the effect of sharing in 
profits as evidence of a partnership 
status, and it has no analogous pro- 
vision as to the sharing in losses, 
and the court said: ‘‘Upon the au- 
thorities I form the view that a man 
may be a partner even though he is 
free from responsibility (as between 
his copartner and himself) for losses 
incurred’’) 


56. See infra § 65. 

57. See infra § 65. 

58. U. S.—Germer v. Donaldson, 18 
F.(2d) 697; Stevens v. McKibbin, 68 


Fed. 406, 15 CCA 498. 

Ala.—Cunningham vy. Staples, 216 
Ala. 531, 113 S 590; Gray Cotton, etc., 
Co. v. Smith, 214 Ala. 606, 108 S 532; 
Heller v. Berlin, 208 Ala. 640, 95 S 
10; Watson v. Hamilton, 180 Ala. 3, 
60 S 63; Gulf City Shingle Mfg. Co. 
Vs Bayles, 129 “Ada. 1925-297 S'\8005 
Pulliam v. Schimpf, 100 "Ala. 362, 14 
S 488; Goldsmith vy. Hichold, 94 Ala, 
116, 10 S° 80, 38 AmSR 97; ‘Alabama 
Fertilizer Co. v. Reynolds, "85 Ala. 19, 
4 S639, 79 Alay 497; -Mayrant, Vv. 
Marston, 67 Ala. 453; Meaher Ven COX; 
37 Ala. 201; Smith v. Garth, 32 Ala. 
368; Moore v. Smith, 19 Ala. 774; 
Washington, CLC EV ACO. NVe Seal 
worth, 20 Ala. A. 554, 103 S 603; 
Quarles v. Kendrick Mercantile Co., 
16 Ala. A. 486, 79 S 160. 

Cal.—Wheeler vy. Farmer, 38 Cal. 
203; Ewing v. Hayward, 50 Cal. A. 
708, 195 2207.0: 

Colo.—Baldwin vy. Patrick, 39 Colo. 
347, 91 P 828; Beckwith v. "Talbot, 2 
Colo. 639 [aft 95 U. S. 289, 24 L. ed. 
496]; Lee v. Cravens, 9 Colo. A. 272, 
48 P 159; Omaha, etc., Smelting, ete., 
Co. v. Rucker, 6 Colo. A. 334, 40 P 853. 

Del.—Beecham v. Dodd, 3 Del. 485. 

Ill.—Adams v. Funk, 53 Ill. 219. 

Ind.—Delphos Hoop Co. v. Smith, 
176 Ind. 29, 95 NE 309 [quot Cyc]. 

Iowa.—Veenstra v. Mathews, 194 
Iowa 792, 190 NW 3882; Richman v. 
Richman, 190 Iowa 462, 180 NW 182; 
McCarney  v. Lightner, 188 Iowa 
1271, 175 NW 751; Williams v. Her- 
ring, 183 Iowa 127, 165 NW 342; Mil- 
ler v. Baker, 161 Iowa 136, 140 NW 
407; Haswell v. Standring, 152 Iowa 
291, 132 NW 417, AnnCas1913B 1326; 
Johnson vy. Carter, 120 Iowa 355, 94 
NW 850; McBride v. Ricketts, 98 
Iowa 539, 67 NW 410; Winter v. Pip- 
her, 96 Iowa 17, 64 NW. 663; Rud- 
dick v. Otis, 33 Iowa 402. 

Mo.—Gill v. Ferris, 82 Mo. 156 [cit 


Campbell v. Dent, 54 Mo, 325; Wig- 
gins v. Graham, 51 Mo. 17]; ‘White- 
hall v. Shickle, 43 Mo. 537; In re 


Whitlow, 184 Mo. A. 229, 167 SW 463. 
N. Y.—Leonard v. New York, etce., 
Tel. Co., 41 N. Y. 544, 1 AmR 446; 
Columbian Laundry v. Hencken, 203 
App. Div. 140, 196 NYS 523; Cum- 
mings v: Mills, 1 Daly 520; Orvis v. 
Curtiss, 12 Misc. 434, 38 NYS 589 [rev 
on other grounds 157 N. Y. 657,, 52 
NE 690, 68 AmSR 810]; Fay v. Wal- 
dron, 3 NYS 894; Sims v. Vyse, 13 

NWSt 255. 
AL Ox: 


Or.—Cogswell 
37d 4: 11380. 

Pa.—Brown v. Jaquette, 94 Pa. 118, 
39 AmR 770; De Haven’s Est., 23 Pa. 
Dist. 383. 

S. C.—Lowry v. Brooks, 13 S. CG. 
L. 421. 

Vt.—F lint v. Eureka Marble Co., 53 
Vt. 669; Brigham v. Dana, 29 Vt. 1. 

Va.—Miller v. Simpson, 107 Va. 


v. Wilson, 


[47 C.J.] 671 


a special or express provision as to the sharing of 
losses,°® for it appears well settled by the weight of 
authority that a community of interest in losses is 
an essential element of the relationship and that in 
order to constitute a partnership each party must 
be bound, although not necessarily by express agree- 
ment,°? to participate in the losses as well as the 
profits of the undertaking.®§ 
eral rule, the absence of a liability to bear the losses 
or expenses of a business ordinarily indicates that 
no partnership was intended or exists,°® and it has 
been held that, where the effect of an agreement be- 


Accordingly, as a gen- 


476, 59 SE 378, 18 LRANS 962. 

W. Va.—Clark v. Emery, 58 W. Va. 
637, 52 SE 770, 5 LRANS 503. 

Eng.—Grace y. Smith, W. Bl. 998, 
96 Reprint 587. 

Man.—Moore v. Donogh, 29 Man. 
461, [1919] 2 WestWkly 680. 

Newfoundl.—Waller v. Broom, 1 
Newfoundl. 438. 

And see infra § 66 note 78. 

“To constitute the relation inter 
sese, the contract must extend beyond 
a common agreement to share in the 
profits. It must equally bind the 
parties to bear the burden of the 
losses.”” Goldsmith v. Hichold, 94 
Ala. 116, 119, 10 S 80, 33° AmSR 97 
[quot Watson Vv. Hamilton, 180: 
Ala. 3, 5, 60 S 63; Washington, etce., 
Rios we Stallworth, 20 Ala, A. 5p, 
555, 103 S 603). 

U. S.—Snell v. 
Co; 
v. McKibbin, 
498. 


J. Ca rurner 
285 Fed. 356; Stevens: 
68 Fed. 406, 15 CCA 


Ala.—Gray Cotton, ete, Co. -v- 
Smith, 214 Ala. 606, 108 S "532; Or- 
man v. Wilson, 203 Ala. 333, 83 's Dis 
Peck v. Lampkin, 200 Ala. 132, 15 
580; Mayrant v. Marston, 67 Ala. 453; 
Smith v. Garth, 32 Ala. 368; Moore 
v. Smith, 19 Ala. 774. 

Ark. —Fee- -Crayton Hardwood Lum- 
ber Co. v. Fee-Crayton Hardwood Co., 
171 Ark. 831, 286 SW 967. 

Cal.—Jones v. Title Guaranty, etc.,. 
Co. eat moe a1 173 retain, McTigue: 
ve retic Ice Cream Supply Co., 2 
Cal. A. 708, 130 P 165. ae ‘ 

Colo. —Beckwith v. Talbot, 2 Colo. 
639 [aff 95 U.S. 289, 24 1. ‘ed. 496]. 

Ill.—Adams vy. Funk, Bo 1 2119) 

Iowa.— Williams v. Herring, 183. 
Iowa 127, 165 NW 342; Haswell v. 
Standring, 152 lowa 291, 132 NW 417, 
AnnCas1913B 1326; Winter v. Pipher, 
96 Iowa 17, 64 NW 663. 

Minn. —National Surety Co. v. Win- 
slow, 143 Minn. 66, 173 NW 181. 

Mo. —Darling v. ’Buday, 1 SW (2d) 
163; Wittling v. Schreiber, (A.) 202 
sw 418; Sain v. Rooney, 125 Mo. A. 
176, 101 ‘SW 1127; Moorshead v. Unit- 
ed R. Cos., 119 Mo. A. 541, 96 SW 


261, 
92 N. J. 


N. J.—Wright v. Fissell, 
Eq. 508, 113 A 699. 
N. Y.--Munro v. Whitman, 8 Hun 


553; Merwin v. Playford, 26 N. 
Y. Super. 702; Cummings v. Mills, 1 
Daly 520. 


Pa.—Rosenblatt v. Weinman, 

Pa. 200, 74 A 54, ae 
Gok C.—Lowry v. Brooks, 13.8. GC. L. 

Tex.—Christian vy. Dunavent, 

A.) 232 SW 875. ek 

meat v. Better, 26 Vt. 722. 

a.—Jarvis v. allace, 13 P 
TY ts SaaS ek 

. Va.—Clark v. Emery, 58 W. 
637, 52 SE 770, 5 LRANS 503. Ms 

Man.—Donog h v. Moore, 22 Man. 
79, 2 DomLR 525, 20 WestLR 334, 1 
WestWkly 845 [app dism 29 Man. 
461, [1919] 2 WestWkly 680]. 

Newfound]. —Waller v. Broom, t 
Newfoundl. 438. 

[a] Discussion of rule.—‘“The doc- 
trine that persons cannot be partners 
as between each other, unless they 
agree to participate in ‘the losses, is 
founded on the language of the 
judges in many cases, and in some 
is the apparent ground of the de- 
cision. . . . But the result of all 


672 [47 C.J.] 


tween two or more persons in relation to the prosecu- 
tion of an enterprise provides that, although all are 
to share in the profits one of their number shall in- 
cur no risk and be chargeable with no loss, the agree- 
However, it has 
been held that it is not essential that all the parties 
should be liable to share indefinitely in the losses 
but that it is sufficient to constitute a partnership 
if they participate in the profits and are liable to be 
affected by the losses only to. a limited extent.%? 
It has also been held that, where the parties have 
clearly manifested an intention to form a partner- 
ship the relation is not affected by a provision in the 
agreement whereby one of the parties undertakes to 
indemnify the other against any loss or lability in- 
curred or arising out of the business.° 
fact that the parties agree to share the losses does 
not necessarily constitute a partnership between 


ment is not one of partnership.®° 


them.®? 


the cases and the modern doctrine 
seems to be, that the exemption from 
losses is a fact which, though not 
conclusive, is strong evidence that 
the party thus exempted is not an ac- 
tual partner; and, taken in conjunc- 
tion with other circumstances, may 
clearly show that fact.” 
‘Whitman, 8 Hun (N. Y.) 553, 555. 

[b] In Louisiana under the civil 
code (Rev. Civ. Code § 2814) a stipu- 
lation that one of the contracting 
parties shall participate in the prof- 
its of a partnership but shall not con- 
tribute to losses is void both as re- 
gards the partners and third per- 
sons. In re Liquidation of Mitchell- 
Borne Constr. Co.,. 145 La. 379, 82 S 
377; Bluefields SS. Co. v. Lala Fer- 
reras Cangelosi SS. Co., 133 La. 424, 
63 S 96. 

60. Baldwin v. Patrick, 39 Colo. 
347, 91 P 828; Lee v. Cravens, 9 Colo. 
A. 272, 48 P 159; Veenstra v. Math- 
ews, 194 Iowa 792, 1909 NW _ 3882; 
Farmers’ Co-op. El. Co. v. Farmers’ 
Union Co-op. Exch., 127 Okl. 275, 260 
IBatcoos 

[a] Bule applied.—An agreement 
whereby one party undertakes to ad- 
vance the money to carry out a con- 
tract of sale between the other party 
‘and a third person, and assumes full 
management and control in the 
handling and disposal of the prop- 
erty and sole liability for losses, does 
not constitute a partnership, al- 
though the net proceeds of the ven- 
ture are to be divided equally. Bald- 
Winey batrick, 39 Colo. 347, cols & 


828. 

61.- Brigham v. Dana, 29 Vt. 1. 

62, Smith v. Hancock, 163 Ga. 
222,136 SH 52; Camp v. Montgomery, 
75 Ga. 795; Orvis v. Curtiss, 157 N. 
Y., 657, 52 NE 690, 68 AmSR 810; 
Clift v. Barrow; 108 N. Y. 187, 15 NE 
327, 28 NYWklyDig 268; Haber v. 
poe ae: TS SPA IO Dy see tiieks 6.0) INAS 

[a] “In such case, however, there 
must be present the essentials which 
constitute a partnership.” Smith v. 
Hancock, 163 Ga. 222, 231, 136-SH 52. 

63. Marshalltown Mut. Plate 
Glass Ins. Assoc. v. Bendlage, 195 
Iowa 1200, 191 NW 97, 193 NW 448; 
Harding v. Giddings, (Tex. Civ. A.) 
256 SW 305 [rev on other grounds 
(Commn. A.) 267 SW 976]. 

64. See supra § 64. 


65. U. S.—Jones v. Patrick, 140 
Fed. 403; Bancroft v. Hambly, 94 
Fed. 975, 36 CCA 595. 

Ala.—Cunningham v. Staples, 216 


Ala. 531, 113 S 590; Gray Cotton, etc., 
Co. v. Smith, 214 Ala. 606, 108 S 532. 

Cal.—Duryea v. Burt, 28 Cal. 569; 
Doudell v. Shoo, 20 Cal. A. 424, 129 
P 478; Whitley v. Bradley, 13 Cal. A. 
C1210, lal Os DO Ge 

Colo.—Richardson  v. 58 
Colo. 47,7042) Per. 


Keely, 


Munro v.j| 


- PARTNERSHIP 


The mere 


[§§ 64-65. 


[§ 65] (b) Necessity of Express Provision. Al- 
though, in order to constitute a partnership, the com- 
munity of interest of the associates in a venture must 
ordinarily be such as to indicate an obligation upon 
all the members to share the losses ineurred,** it is 
not necessary that there be an express provision to 
this effect,®® but such an agreement may be inferred 
from other provisions of the contract, the nature 
of the business, and the relation of the parties to 
the business to be transacted.®® 
it is the settled rule, sometimes by virtue of statute,®7 
that where a contract of copartnership contains a 
stipulation or agreement far the division of profits 
and none as to the liability for losses, the law, where 
no contrary intention appears, will prima facie im- 
ply an agreement to share the losses,®* and hence, 
a contract, otherwise sufficient, may constitute a 
partnership, although it makes express provision for 


In this connection 


a division of the profits only and not of the losses.®® 


Iowa.—Malvern Nat. Bank v. Hal- 
liday, 195 Iowa 734, 192 NW 843; 
Veenstra v. Mathews, 194 Iowa 792, 
190 NW 382; Haswell v. Standring, 
152 Iowa 291, 132 NW 417, AnnCas 
1913B 1326; Richards v. Grinnell, 63 
Iowa 44, 18 NW 668, 50 AmR 727. 

Minn.—McAlpine v. Millen, 104 
Minn. 289, 116 NW.483. ~ 

Mo.—Lengle v. Smith, 48 Mo. 276; 
Jones v. Stever, 154 Mo. A. 640, 136 
Sw 16. 

Nebr.—Gates v. Johnson, 56 Nebr. 
808, 77 NW 407; Waggoner v. Creigh- 
ton First Nat. Bank, 43 Nebr. 84, 61 
NW 112. 

Okl.—Chowning v. Graham, 74 Okl. 
232, 178 P 676; Municipal Pav. Co. v. 
Herring, 50 Okl. 470, 150 P 1067. 

Or:—Lee-v. Ellis; 121 Or. 259, 253 
P 873; Bloomfield v. Buchanan, 13 
One LOS sere 2. 

Pa.—Rogers v. Waltz, 8 Pa. Dist. 
645, 18 Pa. Co. 95, 12 Montg. Co. 160. 

S. D.—Wilke v. Simon, 46 S. D, 422, 
193 NW 666. 

Utah.—Bentley v. Brossard, 33 
Utah 396, 94 P 736. 

Va.—Miller v. Simpson, 107 Va. 
476, 59 SE 378, 18 LRANS 962; Jones 
v. Murphy, 938 Va. 214, 24 SE 825. 

Wis.—Langley v. Sanborn, 135 Wis. 
178, 114 NW 787. 

[a] &hus, where the parties in- 
tend to combine their property, labor, 
and skill in an enterprise as prin- 
cipals for the purpose of enjoying 
the profits, there is a partnership, 
and it is not essential that anything 
be said with reference to losses. Mc- 
Alpine v. Millen, 104 Minn. 289, 116 
NW _ 583. 

[b] Discussion of rule.—‘“It was 
at one time thought that an agree- 
ment to bear losses, aS well as to 
share profits, was essential to the ex- 
istence of the partnership relation, 
and this idea finds expression in 
many of the definitions x). .COl- 
lected . . from statutes and civil 
and common law writers. But the 
modern conception of a partnership 
as a joint enterprise with a view to 
gain leaves the question of losses to 
be determined from the evidence.” 
McAlpine v. Millen, 104 Minn. 289, 
298, 116 NW 583. 

66. U. S.—Jones v. Patrick, 140 

569. 


Fed. 403. 
Cal.—Duryea v. Burt, 28 Cal. 
Iowa.—Malvern Nat. Bank v. Hal- 

liday, 195 Iowa 734, 192 NW 843; 

Veenstra v. Mathews, 194 Iowa 792, 

190 NW 382; -Haswell v. Standring, 

152 Iowa 291, 132 NW 417, AnnCas 

1913B 1326; Richards v. Grinnell, 

63 Iowa 44, 18 NW 668, 50 AmR 727. 
Okl.—Municipal Pav. Co. v. Her- 

ring, 50 Okl. 470, 150 P 1067. 


Or.—Bloomfield v. Buchanan, 13 
OVAL OS) eee: 
Pa.—Rogers v. Waltz, 8 Pa. Dist. 


645, 18 Pa. Co. 95, 12 Montg. Co. 160. 


Va.—Miller v. Simpson, 107 Va. 476, 
59 SE 378, 18 LRANS 962. 

“In the absence of express agree- 
ment on the subject of losses, the 
mutual liability for losses will be 
implied, where the fact of partner- 
ship is established by other evi- 
dence.” Veenstra v. Mathews, 194 
Iowa 792, 794, 190 NW 382. To same 
effect Malvern Nat. Bank v. Halliday, 
195 Iowa 734, 192 NW 843, 846. 

67. See statutory provisions. 

[a] In California, under Civ. Code 
§ 2404, an agreement to divide the 
profits of a business implies an agree- 
ment for a corresponding division of 
its losses unless it is otherwise ex- - 
pressly stipulated. Doudell v. Shoo, 
20 Cal. A. 424, 129 P 478; Whitley 
v. Bradley, 13 Cal. A. 720, 110 P 596. 

68. U. S.—Ruggles v. Buckley, 158 
Fed. 950, 86 CCA 154; Fleming v. 
Lay, 109 Fed. 952, 48 CCA 748. 

Aljas—Gray Cotton, ete. (Coma. 
Smith, 214 Ala. 606, 108 S 532: 
pe v. Tucker, 149 Ala. 96, 43 S 

Cal——Wrelchryv. Alcott heb Ca laneue 


198 P 626; Whitley v. Bradley, 13 
Cal. A. 720, 110 P 596. : 
Colo.—Richardson v. Keely, 58 


Colo. 47, 142 P 167; Baldwin v. Pat- 
tick, 39 ‘Colon 347,09 <P 828") lee: wv: 
ea: 9 Colo. A. 272, 48 P 159: 
a.—Huggins v. Huggins, 117 le 
151, 43 SE 759. a Bis 

TM NOnSeh val Paciticu te Couuet ol 
Ill. 356, 61 NE 104.* 

Iowa.—Malvern Nat. Bank v. Halli- 
day, 195 Iowa 1734, 192 NW _ 8438; 
Fleming v. Fleming, 174 NW 946; 
Lutz v. Billick, 172 Iowa 543, 154 NW 
884; Johnson v. Carter, 120 Iowa 355, 
94 NW 850; Richards v. Grinnell, 63 
Iowa 44, 18 NW 668, 50 AmR 727. 

Minn.—McAlpine_v. Millen, 104 
Minn. 289, 116 NW 583; Baremore 
v. Selover, 100 Minn. 23, 110 NW 66. 

Mo.—Torbert v. Jeffrey; 161 Mo. 
645, 61 SW 823;.Lengle v. Smith, 48 


Mo. 276. 

x Bec ae fas v. Plater, 144 
enn. A W 961; Gavi D 

Walker, 14 Lea 643. Monee 
Va.—Miilléer- v.. Simpson, 107" 5va. 


See pee ee: 18 LRANS 962. 
ash.—Lung v. Cram, 136 " 
397, 240 P 1. ; ee 
N. B.—Lawton Saw Co., Ltd. v. 
Rechte eg N. B. Eq. 112. 
nt.—Fitzgerald v. McGill, 5 O 
WR 769. a 
Que.—Bourboin yv.;sSavard, 4 : 
K. B. 68. > Oe 
“A community in losses is a neces- 
sary corollary of a participation in 
the profits.” Torbert v. Jeffrey, 161 
Mo. 645, 655, 61 SW 823. To same 


eS Whitehill v. Shickle, 43 Mo. 
69. U. S—Fleming v. Lay, 109 

Fed. 952, 48 CCA 748. 5 
Ala.—Gray Cotton, etc, Co. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 65-66] 


However, not every agreement to share profits im- 
ports an agreement to share losses as well,’° and an 
intention to share losses will not be imphed from the 
sharing of profits where there is nothing in the con- 
tract, or in the nature of the particular transaction, 
to show that the profits were shared by the members 
as joint owners or principals engaged in a common 
business,‘! and, of course, no agreement to share 
losses will be implied where it is otherwise expressly 


stipulated in the contract.’ 


[§ 66] (3) Sharing Both Profits and Losses as 


Requisite or Test of Partnership.** 
ing of profits’* and the obligation 


Smith, 214 Ala. 606, 108 S 532; 
Brooke v. Tucker, 149 Ala. 96, 43 S 
141 


Cal.—Welch v. Alcott, 185 Cal. 731, 
3 P 626; Quinn v. Quinn, Si. Cals 14; 
P 264; Duryea v. Burt, 28 Cal. 
A's Doudell v. Shoo, 20 Cal. A. 424, 
129 P 478; Whitley v. Bradley, 13 
Galo As W205 d0 PP. S916. 
Colo.—Richardson. v. Keely, 58 
Colo. 47, 142 P 167; Baldwin v. Pat- 
rick, 39. Colo: 347%; 91 P8283 Lee -v- 
Cravens, 9 Colo. A. 272,48 P 159. 
Il.—Briggs v. James H. Rice Co., 
83 Ill. A. 618; Straus v. Kohn, 83 Ill. 
A. 497; Wilcox v. Dodge, 12 Til. A. 


Bata 

Iowa.—Malvern Nat. Bank v. Hal- 
liday, 195 Iowa 734, 192 NW 843; 
Fleming v. Fleming, 174 NW _ 946; 
Richards v. Grinnell, 638 Iowa 44, 18 
NW 668, 50'AmR 727. 


Mass.—Tappan v. Bailey, 4 Metc. 
529, 535. 

Mich.—Loveland v._ Peter, 108 
Mich. 154, 65 NW 748. 

Minn.—MecAlpine v. Millen, 104 


Minn. 289, 116 NW 583; Baremore v. 
Selover, 100 Minn. 23, 110 NW 66. 
Mo.—Torbert v. Jeffrey, 161 Mo. 
645, 61 SW 823; Lengle v. Smith, 48 
Mo. 276; Hindman v. Secoy, (A.) 218 
SW 416; Pasche v. South St. Joseph 
Town-Site Co., (A.) 190 SW 30. 
Okl.—Chowning v. Graham, 74 Okl. 


232 eS PPG 7-6: 

Or.—Bloomfield v. Buchanan, 13 
Orn 1085.98 P92: 

Pa.—Rogers v. Waltz, 8 Pa. Dist. 


645518 Pa Co:.95; 12 Monte) "Co--160. 
S. D.—Wilke v. Simon, 46 S. D. 422, 
193 NW 666. ah 


Tenn.—Pritchett v. 
Tenn. 406, 232 SW 961. 

Llano Cotton Seed 
(Civ. A.) 196 SW 351. 


Tex.—Avery v. 
Oil Mill Assoc., 

Utah.—Bentley v. Brossard, 33 
Utah 396, 94 P°736. 

Va.—Miller v. Simpson, 107 Va. 
476, 59 SH 378, 18 LRANS $62; Jones 
v. Murphy, 93 Va. 214, 24 SE 825. 

W. Va.—Ewers v. Montgomery, 68 

107 Wis. 


W. Va. 453, 69 SE 907. 
155, 82 NW 1077, 83 NW 288. 


Plater, 


Wis.—Smith v. Putnam, 

Eng.—Syers v. Syers, 1 App. Cas. 
174; Lowe v. Dixon, 16 Q. B.D. 455; 
Pooley vawbriver,w) 1 Cha WD, 4458) 119 
ERC 352; Ex p. Hodgkinson, Coop. 
99, 19 EngCh 99, 35 Reprint 492, 19 
Ves. Jr. 291, 34 Reprint 525. 

N. B.—Lawton Saw Co. v. Machum, 
SUN» de. Bq.” 112; 

Ont.—Fitzgerald v. McGill, 5 Ont 
WR 769; Clemens v. Bartlett, 1 Ont 
WR 342. 

70. Heebner v. Senderman, (Cal. 
A.) 259 P 106. 

71. Haswell v. Standring, 152 Iowa 
291, 182 NW 417, AnnCasl1913B 1326; 
Municipal Pav. Co. v. Herring, 50 Okl. 
470, 150 P 1067; Bostwick’s Est., 8 
Pa. Dist. & Co. 455. 

[a] Rule applied.—The inference 
that persons who agree to share the 
profits of a common enterprise con- 
tributed to by both also agree to 
share the losses does not arise where 
one party sells to another personal 
property for use in a business and 
agrees to take in payment one half of 
the profits that might be made. 
Bostwick’s Est., 8 Pa. Dist. & Co. 455. 
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While the shar- 
to contribute to 


Nature of interest in profits see 
supra § 62. 

72. Lee v. Cravens, 9 Colo. A. 272, 
48 P 159; Farmers’ Co-op. El. Co. v. 
Farmers’ Union Co-op. Exch., 127 
Oki 25, 260. Wo 
§ oe Sharing losses only see supra 
Sharing profits only see supra § 61. 


74. See supra § 61 

75. See supra § 64. 

76. See statutory provisions. 

77. Bancroft v. Hambly, 94 Fed. 
975, 36 CCA 595; Duryea v. Burt, 28 
Cal. 569, 577; Bloomfield v. Buchan- 


an, 13=Ors 108, 113) 8) P92. 

‘Tt is not necessary that there 
should be an express stipulation be- 
tween the partners to share the prof- 
its and losses, as that is an incident 
to the prosecution of their joint busi- 
ness.” Duryea v. Burt, supra; 
Bloomfield vy. Buchanan, supra. 

78. U. S.—Stevens v. McKibbin, 
68 Fed. 406, 15 CCA 498. 

Ala.—Cunningham v. Staples, 216 
Ala. 531, 1323 S 590; Weil v. Hanks, 
201 Ala. 39, 77 S 333; Howze v. Pat- 


terson, 53 Ala. 205, 25 AmR-> 607; 
Meaher v. Cox, 37 Ala. 201; Smith v. 
Garth, 32 Ala. 368. , 

2 Alaska 


Sas ass aig bal S v. Gates, 


Ark.—La Cotts v. Pike, 91 Ark. 26, 

120 SW 144, 134 AmSR 48. 
Cal.—Stenian. v. Tashjian, 178 Cal. 
623, L714. P8833 Dempsey-Kearns 
Theatrical, etc., Enterprises, Inc. v. 

Pantages, (A.) 267 P 550. 
Ind. 3acon v. Christian, 184 Ind. 
202 Iowa 


517, 111 NE 628 

Iowa.—Tracey v. Judy, 

646, 210 NW 793; Malvern Nat. Bank 
v. Halliday, 195 Iowa 734, 192 NW 
843; Marshalltown Mut. Plate Glass 
Ins. Assoc. v. Bendlage, 195 Iowa 
1200, 191 NW 97, 193 NW 448; Rich- 
man v. Richman, 190 Iowa 462, 180 
NW 182; McCarney v. Lightner, 188 
Iowa 1271, 175 NW 751; Francis v. 
Francis, 180 Iowa.1191, 162 NW 839; 
pee v. Miles, 168 Iowa 153, 150 NW 

Kan.—Sutton v. Schaff, 104 Kan. 
282, 178 P 418; Grantham v. Conner, 
97 Kan. 150, 154 P 246. 

Mo.—Green v. Whaley, 271 Mo. 636, 
197 SW 355; Hughes v. Ewing, 162 
Mo. 261, 62 ‘Sw 465; Crockett v. St. 
Louis, ete., Rie Cove te (aso. SA oad, 
126 SW 243; Missouri Bottlers’ As- 
soc. v. Fennerty, 81 Mo. A. 525. 

Nebr.—Norton v. Brink, 75 Nebr. 
566, 106 NW 668, 110 NW 669, 121 
AmSR 822, 7 LRANS 945. 

N. Y.—Richardson v. Hughitt, 76 
N. Y. 55, 32 AmR 267; Smith v. Bo- 
dine, 74 N. Y. 30; Central City Sav. 
Bank 'v. Walker, 66 N. Y. 424; Pat- 
tison v. Blanchard, 5 N. Y. 186 [aff 
6 Barb. 537]; Columbian Laundry v. 
Hencken, 203 App. Div. 140, 196 NYS 
523; Reynolds v. Searle, 186 App. Div. 
202, 174 NYS 187; Heye v. Tilford, 
2, App. Div. 346, 37 NYS 751 [aff 154 
N. Y. 757 mem, 49 NE 1098 mem]; 
Wilcox v. Williams, 92 Hun 250, 36 


SS 944; Post v. Kimberly, 9 Johns. 
70. 

Co-op HI. 1Co; Wye 
Farmers’ Union Co-op. Exch., 127 
Ok]. 275, 260 P 755; \Morris iv. Sav- 


age, 126 Okl. 221, 259 P 239; Mu- 
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losses7® are sometimes considered as separate requi- 
sites or tests of partnership, it is frequently stated, 
sometimes by virtue of statute,*® that an indispensa- 
ble essential of the relationship, although not neces- 
sarily by express provision,’’ is a mutual undertak- 
ing of the parties to share in both the profits of the 
business and the burden of making good the losses.*§ 
However, while the absence of such a community of 
interest in profits and losses indicates that no part- 
nership exists’? it is well settled, under the prevail-- 
ing view, that the mere participation in both the 
profits and losses of a venture does not of necessity 
constitute a partnership,®® or constitute a conclusive 


nicipal Pay. Co. v. Herring, 50 Okl. 
470, 150 P 1067. 

Or.—Northwestern Transfer Co. v. 
Investment Co., 81 Or. 75, 158 P 281; 
Shebley v. Quatman, 66 Or. 441, 134 
P 68; Flower v. Barnekoff, 20 Or. 132, 
25 P 370, 11 LRA’149; Cogswell v. 
Wilson 1d) Ores sea ds0; 

R. I.—Textile Workers Local Un- 
ion No. 1. v. Barrett, 19 R. I. 6638, 36 


AMIbs 
W. Va.—Sodiker v. Applegate, 24 
W. Va. 411, 49 AmR 252. 
Newfoundl.—Waller  v. 
Newfoundl. 438. 
And see cases supra § 64 note 58. 
79. Ala.—Howze v. Patterson, 53 
Ala. 205, 25 AmR 607. 
La.—Turregano v. Barnett, 127 La. 
620, 53 S 884. 
Mo.—Crockett v. St. Louis, ete., 
R. Co., 147 Mo. A. 347, 126 SW 243 
N. J.—Potter v. Morris, etce., Dredg- 
ing Co.,, 59° N; J. Eg. 422, 46 A 537: 
N. Y.—Russell. v. Briggs, ISG INE 
“Yq C500 7259) INE S035 bo) EVAL biG 
Snelling Vv. Howard, bal NB OG 2 S83) 
[aff 30 N. Y. Super. 400]; Columbian 
Laundry v. Hencken, 203 App. Div. 
140, 196. UNYS + 523805 Reynolds: tiv: 
Searle, 186 App. Div. 202, 174 NYS 
7 


N. C.—Jones v. Call, 93 N. C. 170. 
Okl.—Morris  v. Savage, 126 Okl. 
2215 259 PL 239 
o. 85° .—Chapman v. Liscomb, 18 S. 


Tex —Ogus, etc., Co. v. Foley Bros., 
etes, -Co3) (Civ. A‘) 2415 Siw 92ie7> slate 
(Commn., A.) 252 SW 1048]. 

80. U. §8.—Mitchel v. Bowers, 15 
F.(2d) 287 [aff 9 F.(2d) 414]. 

Ark.—Fee-Crayton Hardwood Lum- 
ber Co. v. Fee-Crayton Hardwood Co., 
171 Ark. 831, 286 SW 967; Wilson v. 


Broom, i 


Todhunter, 137 Ark. 80, 207 SW 221. 
Cal.—Baldwin v. Hart, 136 Cal. 
222, 68 P 698; Peo. v. Hotz, (A.) 259 
P 506; Fee v. McPhee Co., 31 Cal. A. 
295,.160 P 397) 
Colo.—Lee v. Cravens, 9 Colo. A. 
272, 48 P 159. 


Ill.—Snell v. De Land, 43 Tll. 328; 
Stevens v. Faucet, 24 Ill. 483; Na- 
tional Surety Co. v. T. B. Townsend 


Brick reucs COs ls mele ee Nano teen men ete 
WG TN SC bie INE Osis S@arterknvs 
Carter, 28 Ill. A. 340. 


Ind. - Bradley Velbly, 24) Inder a2: 
56 NE 44, 79 AmSR 251. 

Iowa. —McCarney v. Lightner, 
Iowa 1271, 175 NW 751; Iliff v. Bra- 
Zill, 27 Towa 131, 99 AmD 645; Mun- 
son v. Sears, 12 Iowa 172. 


v. Schaff, 104 Kan. 
282, 178 P 418. 


Ky.—O’Connor v. Sherley, 107 Ky. 
70, 52 SW 1056, 21 Kyl 735. 
Ale lies 


La.—Greend v. Kummel, 
age Pwinel v. Stone, 30 Me. 384, 


188 


Ann. 65, 5 S 555. 


Mass.—Rosenblum ‘ v. Springfield 
Produce Brokerage Co., 243 Mass. 111, 
137 NE 357; Magee v. Magee, 233 
Mass. 341, 123 NE 673. 

Mich.—Canton Bridge Co. v. Haton 
Rapids, 107 Mich. 613, 65 NW 761. 

ae ok —Fay v. Davidson, 13 Minn. 

5 
Mo.—Diamond Creek Cons. Gold, 
Co. v. Swope, 204 Mo. 48, 


etc., Min. 
102 SW 561; Houssels v. Jacobs, 178 
‘ 


674) [47 C.04. 


test as to the existence of the relation.* » A com- 
munity of interest in both profits and losses, however, 
is often considered as affording the usual, and per- 
haps most cogent test of the existence of an intention 
to form a partnership,®? and in the absence of other 
evidence, has been generally held prima facie to 
The inference, however, 
may be rebutted,** and if the nature and circum- 
stances of the transactions indicate no partnership 
was intended or was in fact created they will con- 


establish the relationship.*? 


trols’ 


[§ 67] e. Application of Principles as Tests of 
Partnership—(1) Use and Value of Tests Generally. 
The question as to the existence or nonexistence of a 
partnership is often difficult of solution,S® and in 
meeting this difficulty the courts have frequently at- 
tempted to formulate tests by which it could be as- 
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certained whether or not: a given state of facts con- 


Mo. 579, 77 SW 857; Torbert v. Jef- 
frey, 161 Mo. 645, 61 SW 823; Mackie 
v. Mott, 146 Mo. 230, 47 SW. 897; 
Clifton v. Howard, 89 Mo. 192, 1 SW 
26, 58 AmR 97; MacDonald v. Mat- 
ney, 82 Mo. 358; Furlong v. Druhe, 
(A.) 2 SW(2d) 162; Horine v. Clear, 
(A.) 2 SW (2d) 154; Jones v. Bruce, 
(A.) 211 SW 692; Wittling v. Schreib- 
er, (A.) 202 SW _ 418; Aehle_ v. 
Brand, 176 Mo. A. 395, 158 SW 709; 
Ellis v. Brand, 176 Mo. A. 383, 158 
SW 70524.) Graf’ Distilling’ Co. v; 
Wilson, 172 Mo. A. 612, 156 SW 23; 
Kelly v. Gaines, 24 Mo. A. 506; New- 
berger v. Friede, 23 Mo. A. 631. 

N. Y.—Richardson v. Hughitt, 76 
Nez y. 5,0 82.cAmR: 267° Pattison: Vs 
Blanchard, 5 N. Y. 186 [aff 6 Barb. 
537];. Hutchinson v. Birdsong, 211 
App. Div. 316, 207 NYS 273; McPhil- 
lips v. Fitzgerald, 76 App. Div. 15, 
T8 NYS: 681 “faff 177 N.Y. 543 mem, 
69 NE 1126 mem]; Clark v. Rum- 
sey, 59 App. Div. 435, 69 NYS 102 
[rev 52 NYS 417, and app dism 178 
N. Y. 592 mem, 70 NE 1097 mem]; 
Heye v. Tilford, 2 App. Div. 346, 
NYS 751 [aff 154 N. Y. 757 mem, 49 
NE 1098 mem]; Ross v. Drinker, 2 
N. Y. Super. 415; Graham Bros. Ak- 
tiebolag v. St. Paul F. & M. Ins. Co., 
122 Misc. 581, 204 NYS 551; Orvis v. 
Curtiss, 12° Mise. 434, 33 NYS 589 
{rev on other grounds 157 N. Y. 657, 
52 NE 690, 68 AmSR 810]. 

Oh.—McArthur v. Ladd, 5 Oh. 514. 

Or.—Hanthorn v. Quinn, 42 Or. 1, 
GORE S27. 

Tex.—Harding v. Giddings, (Civ. 
A.) 256 SW 305 [rev on other grounds 
(Commn. A.) 267 SW 976]. 

Utah.—Morgan v. Child, 47 Utah 
Adega bio gkeass ole 

Vt.—Noyes v. Cushman, 25 Vt. 390. 

Eng.—Smith v. Watson, 2 B.. & C. 
401, 9 ECL 180, 107 Reprint 434. 

81. Sutton v. Schaff, 104 Kan. 282, 
178 P 418; Rosenblum vy. Springfield 
Produce Brokerage Co., 243 Mass. 111, 
137 NE 357; Morgan v. Child, 47 
Utah 417, 155 P 451; Com. v. South- 
eastern Iron Corp., 142 Va. 107, 128 
SE 528 

“The sharing of profits, and even 
also of losses, is not conclusive that 
a partnership exists. Other condi- 
tions and circumstances may disclose 
that the parties did not intend a 
partnership.” Jones v. Bruce, (Mo. 
A.) 211 SW 692, 693. 


82. Ala.—Howze v. Patterson, 53 
Ala. 205, 25 AmR 607. 

Iowa.—Richman vy. Richman, 190 
Iowa 462, 180°NW 182; Winter v. 


Pipher, 96 Iowa 17, 64 NW 663. 

Kan.—Sutton v. Schaff, 104 Kan. 
282,178 PAs. 

Mass.—Rosenblum v. Springfield 
Produce Brokerage Co., 243 Mass. 
111, 137 NB 357. 

Mo.—Torbert v. Jeffrey, 161 Mo. 
645, 61 SW 823; Stundon v. Dahlen- 
berg, ‘184 Mon VA. e38l, 271 SW 375 
Martin v. Cropp, 61 Mo. A. 607. 


Nt. G=~Tones! viCallino sa Nem Grl 0: 
Day v. Stevens, 88 N. C. 83, 43 AmR 
732 


Okl.—Farmers’ Co-op. El. 
Farmers’ Union Co-op. Exch., 
Ok). 275, 260. P 27653 'Citizens’ 
Bank v. Mitchell, 24 Okl. 488, 
P 720, 20 AnnCas 371. 

“& communion of profit and loss is 
essential in order to constitute a 
partnership, and this, it would seem, 
is the true test to determime whether 
persons are partners or not.” Cogs- 
well v. Wilson, 11 Or. 371, 375, 4 P 


1130. 

83. Smith v. Hancock, 163 Ga. 222, 
136 SE 52; Nugent v. Armour Pack- 
ing Co., 208 Mo. 480, 106 SW 648, 
[aff (A.) 81 SW 506]; Torbert v. Jef- 


Coe EV: 
127 
Nat. 
103 


frey, 161 Mo. 645, 61 SW 823; Mar- 
tin v. Cropp, 61 Mo. A. 607. : 
84 Nugent v. Armour Packing 


Co., 208 Mo. 480, 106 SW 648 [aff (A.) 
81 SW 506]; Torbert v. Jeffrey, 161 
Mo. 645, 61 SW 828; Martin v. Cropp, 
61 Mo. A. 607. 

85. Torbert v. Jeffrey, 161 Mo. 645, 
61 SW 823; Jones v. Bruce, (Mo. A.) 
211 SW 692; Martin v. Cropp, 61 Mo. 
A. 607. 

86. Chilberg v. Hagness, 5 Alaska 
168 [aff 224 Fed. 28, 139 CCA 492]; 
Municipal Pav. Co. v. Herring, 50 
Okl. 470, 150 P 1067. 

“The difficulty arises in those cases 
where the agreement does not profess 
to create a partnership, and yet it is 


contended that the effect of the 
agreement is to create one.” Roach 
93 Ark. 521, 525, 123 SW 


v. Rector, 
399 


“Tt has been found difficult to state 
any precise rule or any precise test 
for the determination of the question 
of when the relation of partnership 
is created or exists.” Roach v. Rec- 
tor, 93 Ark. 521, 525, 1235S Ww. 399. 

[a] “There are but few more diffi- 
cult or uncertain propositions to be 
met with in the field of law than that 
of deciding whether or not a given 
state of facts constitutes a partner- 
ship agreement. The difficulty aris- 
es, not in ascertaining the legal prin- 
ciples which go to constitute a part- 
nership, but in applying them to the 
varying facts of each particular case. 
Added to the difficulty which one 
meets along this line is the, still 
greater one of an immense number 
of widely divergent, inharmonious, 
and conflicting opinions which are 
to be found on this subject. After 
an extended review of the decisions at 
hand thereon we admit that we have 
long halted between the two opinions, 
and even now, after deciding that the 
contract under consideration does not 
constitute a partnership agreement, 
the conclusion is not entirely satis- 
factory to us, and must be less so to 
the party to whom it is adverse.” 
Municipal Pav. Co. v. Herring, 50 Okl, 
47,0, 477, 1150) P1067: 

87. Bacon v. Christian, 184 Ind. 


stituted a partnership agreement.*? 
where the agreement contains all the elements neces- 
sary to create a partnership, the intention of the par- 
ties is clear, and none of the tests which are applied 
to determine whether a partnership exists are 
needed;** but where a contract contains only part 
of the elements of a true partnership, and it becomes 
important to ascertain the intent of the parties, legal 
tests may be, and are, applied.’® However, while the 
tests hereinbefore considered,®® among various oth- 
ers,?! have been from time to time recognized and 
applied, although not without considerable conflict 
and confusion,” they have generally been abandoned 
as unsatisfactory and the prevailing view is that 
there is no exclusive or arbitrary test or general rule 
which will determine the question of partnership.in 
every case,°*? and that no one factxor circumstance 


[§§ 66-67 
Ordinarily, 


~ 


517, 111° NE 628% Rosenblum v. 
Springfield Produce Brokerage Co., 


243 Mass. 111,,137 NE 357;  Hard- 
ing v. Giddings, (Tex. Civ. A.) 256 
Sw 305 f[rev on other grounds 


(Commn. A.) 267 SW 976]. 

fa] “These tests vary to some de- 
gree in different jurisdictions.” Ba- 
con v. Christian, 184 Ind. 517, 521, 
111 NE 628. 

[b] “fhe principal inquiry in a 
given case, however, is not so much, 
What is a partnership? as whether, 
under the facts at bar, there is a 
partnership liability, and definitions 
are of value in the solution of such 
questions only in so far as they sug- 
gest tests to be applied.’’ Bacon v. 
ee 184 Ind. 517, 521, 111 NE 

[ec] Discussion of rule.—‘‘Jurists. 
and text-writers agree that an ac- 
curate and comprehensive definition 
of a partnership has not been stated; 
that the lines of demarcation which 
distinguish a partnership from other 
joint interests on the one hand and 
from an agency on the other, are so 
fine as to render approximate rather 
than exhaustive any attempt to de- 
fine the relation. This fact is ap- 
parent in the numerous tests which 
have been offered for determining 
the existence of a partnership and in 
the criticism to which many of such 
tests have been subjected.’ Bacon 
hee SS 184 Ind. 517, 520, 111 NE 


88. Fleming v., Fleming, 


(lowa) 
174 NW 946. ¥ 


89. Fleming v. Fleming, supra. 

90. See supra §§ 56-66. 

91. See cases infra this note. 

[a] “One of the tests of a partner- 
ship is: Can either party sell his 


part of the property or thing in ques- 
tion, and his grantee compel recogni- 
tion of his rights? If he can, then it 
is not a partnership, as one cannot 
purchase the interest of one partner 
in a business and then compel the 
other partner against his will to con- 
tinue the business with him.” Logan 
v. Oklahoma Mill Co., 14 Okl. 402, 406, 
TORE LOS 

[b] Existence of lien on firm 
property.—It has been held that the 
existence or nonexistence of those 
conditions which give each party a 
lien on the firm property (see infra 
§§ 401, 412) is a controlling test in 
determining the question of pariner- 
ship. Omaha, etc., Smelting, etc., Co. 
v. Rucker, 6 Colo. A. 834, 40 P 853. 

[ec] Dissolution gn death of mem- 
ber.—An association is not a partner- 
ship if it would not dissolve upon 
the death of a member. Missouri 
Bottlers’ Assoc. v. Fennerty, 81 Mo. 
A. 525. 

92. Lefevre v. Silo, 112 App. Div. 
464, 98 NYS 321; Municipal Pav. Co. 
v. Herring, 50 Okl. 470, 150 P 1067. 

93. Ilowa.—Malvern Nat. Bank v. 
Halliday, 195 Iowa 734, 192 NW 843. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 67-69] 


ean be taken as a conclusive criterion,®* but that 
each case depends upon, and must be governed by, 
its own particular facts and surrounding circum- 
stanees.°> There are certain well established prin- 
ciples, however, which fix the requisites of a partner- 
ship and which are necessary before the law will re- 
gard the relationship between the parties as that of 
partners.®® While the incidents considered above®? 
are those commonly found in a partnership,®® and 
while some of them may not be necessary incidents,®® 
yet the absence of all is very conclusive that the par- 
ties had no purpose to form a partnership, or to give 
each other the rights and powers and subject each 
_ other to the obligations of partners,1 even though 
they have denominated themselves as’ such in the 
agreement. 

[§ 68] (2) Intent of Parties as Controlling. The 
prevailing view, even under the earlier doctrines of 
partnership, has always been that as between them- 
selves the intent of the parties is the controlling ele- 
ment in determining the existence of the relation- 
ship,*? and constitutes an important? if not the only 
true test of partnership.> A partnership is ordina- 
rily not created between parties by implication or 
operation of law in the absence of an express or im- 


Md.—Southern Can Co. v. Sayler, {| Roach v. Rector, 


SW 399. 
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93 Ark. 521, 525, 123 


[47 C.J.] 675 
plied agreement to constitute the relation,® even 
though it appears that the parties have agreed to en- 
ter into a joint enterprise and share in the profits.” 
This intent, however, in accordance with general 
rules, is not ascertained from the mere expression of 
the parties as to their intention, but is their legal 
intent as determined from a consideration of the 


terms of the agreement, the nature of the transac- © 


tion, and the conduet of the parties in reference 
thereto.® 

[§ 69] (8) Particular Transactions and Relation- 
ships Considered®—(a) In General. In conformity 
with the general rules and requisites of the law of 
partnership hereinbefore considered,'® it is well set- 
tled that, where the parties to a contract, by their 
acts, conduct, or agreement show that they in- 
tended?! to combine their property, labor, skill, and 
experience, or some of these elements on one side 
and some on the other, to carry on, as principals or 
coowners,+? a common business, trade, or venture? 
as a commercial enterprise,‘ and to share, either 
expressly or by implieation, the profits'® and the 
losses or expenses!® that may be incurred, such par- 
ties are partners.17 While, on the other hand, if 
there was no intention to form a partnership and the 


628, 86 NE 1110 [aff 142 Ill. A. 413]; 
Willoughby v. 


152 Md. 303, 136 A 624. 
Mich.—Beecher v. Bush, 45 Mich. 


188, 7 NW 785, 40 AmR 465. 

Minn.—McAlpine v. Millen, 104 
Minn. 289, 116 NW 583. 

Mo.—Priest v. Chouteau, 85 Mo. 
398, 55 AmR 378; Donnell v. Harshe, 
67 Mo. 170; Jones v. Stever, 154 Mo. 
A. 640, 136 SW 16. 


Wash.—Nicholson vy. Kilbury, 83 
Wash. 196, 145 P 189. 

“Our courts have attempted to for- 
mulate tests by which it could be as- 
ecertained whether or not a partner- 
ship existed between parties, but 
such tests, proving unsatisfactory, 
have been abandoned, and others sub- 
stituted.” Harding v. Giddings, (Tex. 
Civ. A.) 256 SW 305, 306 [rev on oth- 
er grounds (Commn. A.) 267 SW 976]. 

[a] “No definite rule has ever yet 
been laid down which can be said to 
be a conclusive test as to whether 
or not a partnership exists inter sese 
from a given state of facts.” Mu- 
nicipal Pav. Co. v. Herring, 50 Okl. 
470, 478, 150. P 1067. 

94. Iowa.—Malvern Nat. Bank v. 
Halliday, 195 Iowa 734, 192 NW 843. 

Md.—Southern Can Co. v. Sayler, 
152 Md. 303, 136 A 624. 4 

Mass.—Rosenblum v. Springfield 
Produce Brokerage Co., 243 Mass. 111, 
116, 137 NE 357. 

Mo.—Priest v. 85 Mo. 
398, 55 AmR 373. 

Wash.—Nicholson v. Kilbury, 83 
Wash. 196, 145 P 189. 

“One term of the contract or one 
aspect of the relationship cannot be 
fastened upon to the exclusion of 
other parts. The whole scope of the 
arrangement must be examined and 
each of its parts considered in rela- 
tion to all the other parts in order to 
ascertain the real intent of the par- 
ties and the genuine meaning of the 
contracts.” Rosenblum y. Springfield 
Produce Brokerage Co., supra. 

95. Roach v. Rector, 93 wen 521, 
123 SW 399; Boreing v. Wilson, 128 
Ky. 570, 108 SW 914, 33 KyL 14; 
Priest v. Chouteau, 85 Mo. 398, 55 
AmR 373; Donnell v. Harshe, 67 Mo. 
Jones v. Stever, 154 Mo. A. 640, 
Martin v. Cropp, 61 Mo. 


Chouteau, 


“ach case is so dependent upon its 
own varying circumstances, and dis- 
tinctions are made between a part- 
nership between the parties them- 
selves and a partnership as to third 
persons, that the determination of the 
question must necessarily depend up- 
on the special facts of each case.” 

‘ 


P 


96. Roach v. Rector, supra. 

97. See supra §§ 56-66: 

98. Beecher v. Bush, 45 Mich. 188, 
7 NW 785, 40 AmR 465. 

99. Fleming v. Lay, 109 Fed. 952, 
48 CCA 748; Huggins v. Huggins, 117 
Ga. 151, 43 SH 759; Beecher v. Bush, 


45 Mich. 188, 7 NW 785, 40 AmR 465; | 


Eee Va Hmery, 14 Oh Gir: \CUEN. 
ee 
[a] Discussion of rule.—‘It is not 


important that the minor stipulations 
in contracts of partnership vary. 
The subordinate incidents may differ, 
but, if the enterprise is aimed to se- 
cure a joint profit which is to be di- 
vided between those contributing to 
the business as principals, the dis- 
tinguishing features of a partnership 
exist.” Fleming v. Lay, 109 Fed. 952, 


955, 48 CCA 748. 

1. Beecher v. Bush, 45 Mich, 188, 
7 NW 785, 40 AmR 465; Taplin v. 
Hmery, 14 Oh. Cire Ct. UN. 1S-01 86; 

2. Ark.—Oliver v. 4 Ark. 
425. 

“SHeO Gren, 
‘43 SE 


Ga 
Las 
Ill.—Sailors vy. Nixon-Jones Print; 


Gray, 


he Cor, 2000. Aa 509! 

La. acker v. Kent, 144 La. 545, 
SOn Os Li. 

Mass.—Rosenblum vy. Springfield 
Produce Brokerage Co., 243 Mass. 


TL. INDE S57 
Mich.—Brotherton vy. Gilchrist, 144 
Mich. 274, 107 NW 890, 115 AmSR 397. 
Oh. —Taplin Vv. Emery, 14 Oh. Cir. 
CtiNeeS, 186. 

Use of expression “partner” or 
“partnership” as evidence of inten- 
tion generally see supra § 47. 

3. See supra § 47. 

4. Sutton v. Schaff, 104 Kan. 282, 
178 P 418. See Mason v. Sieglitz, 22 
Colo. 320, 326, 44 P 588 (‘‘the inten- 
tion of the parties is always very ma- 
terial in determining whether or not 
a partnership inter sese exists’’). 

5. Roach) v. Rector,: 93) Ark. 521, 
123 SW 399; Goodyear Tire, etce., Co. 
v.| Ward, 197 Mo. A. 286, 195 SW 75; 
Sawyer v. Burris, 141 Mo. A. 108, 
121 SW 321; Wilcox v. Williams, 92 
Hun 250, 36 NYS 944. 

“The test of partnership must be 
found in the intent of the parties 
themselves.’”” Beecher vy. Bush, 45 
Mich. 188, 202, 7 NW 785 [quot Ed- 
wards v. Zuck, 171 Mich. 29, 32, 136 
NW 1122]. 

6. See supra § 45. 

7 Smith v. Hancock, 
136 SE 52;° Reed v. Engel, 


163 Ga. 222, 
237 Ill. 


‘ley, 218 Fed. 45, 


Hildreth, 182 Mo. A. 
80, 167 SW 689; Heye v. Tilford, 2 
App.—Div. 346, 37 NYS: 751. Laff 154 
N. Y. 757 mem, 49 NE 1098 mem]. 

8.. See supra § 47. 

§. Single transactions as subject 
matter of pacers ue see supra § 41. 

10. See supra §§ 3 8. 

11. Intent of Say as control- 
ling see supra § 47. 

12. Ownership or control of busi- 
ness or property see supra §§ 59, 60. 

13. Prosecution of common busi- 
mess see supra § 57. 

14. Business for profits as pur- 
pose see supra § 58. 

15. Sharing profits as err cee of 
partnership see supra §§ 61-63. 

* 16. Sharing losses as requisite of 
partnership see supra §§ 64, 65. 

17. U. S.—Doan v. Dyer, 286 Fed. 
339; In re Kobre, 224 Fed. 104, 1389 
CCA 660; Marnet Oil, etc., Co. v. Sta- 
133'CCA’ 108; Rug- 
gles v. Buckley, 158 Fed. 950, 86 CCA 
154; Fechteler v. Palm, 133 Fed. 462, 
66 CCA 3363 Un S.uve Guerber, 124 Fed. 
823; Overton Bank Vv. Thompson, 118 
Fed. 798, 56 CCA 554; Fleming v. 
Lay, 109 Fed. 952, 48 CCA 748; Mil- 
ler v. O’Boyle, 89 Fed. 140; Bybee v. 
Hawkett, 12 Fed. 649, 8 Sawy. 176; 
Bigelow v. Elliot, 13 FE. Cas. No. is 
OO le CPEs 32/8. 

Ala.— Cunningham v. Staples, 216 
Ala. 531, 113 S590; Brooke v.. Tuck- 
er, 149 Ala. 96, 438 S 141; Stafford v. 
Sibley, 113 Ala. 447, 21 S 459; Lee v. 
Ryan, 104 Ala. 125, 16 S 2; Pulliam v. 
Schimpf, 100 Ala. 3862, 14 S 488; 
Couch v. Woodruff, 63 Ala. 466; Au- 
trey v. Frieze, 59 Ala. Bisins McCrary 
v. Slaughter, 58 Ala. 230; Chisholm 
v. Cowles, 42 Ala. 179; Meaher v. 
Corset Ala, 201; Smith’ v. Garth, 32 
Ala. 368; Scott v. Campbell, 30 Ala. 
ee Emanuel v. Draughn, 14 Ala. 

Alaska.—Chilberg v. 
Alaska 168 -[aff 224 Fed. 28, 139 
CCA 492]; Miners’. Co- -operative As- 
soc. v. The Monarch, 2 Alaska 388. 

Ariz.—Hastlick v. Hayward Lum- 


Hegness, 5 


ber, etc., Co., 263 P 936. 
Ark.— Batson v. Drummond, 158 
Ark. 29, 249 SW 547; Beebe v. Olen- 


tine, 97 Ark. 390, 134 SW Oe'Gicis erat 


v. Frazer, 95 Ark. 405, 129 SW 1088. 
Vv. « Doell,. 192) Cal. 
680, 321 P 899; Welch .v. Alcott, 185 


Cal. 731, 198 P 626; Westcott v. Gil- 
man, 170 Cal. 562, 150 P 777, AnnCas 
19165 437; Chapin v. Brown, 101 Cal. 
HOO iso) dee LOIS Ouinnie we Quinn, 81 
Cal. 14, 22a. 264; Hendy vy. March, 
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agreement is not such as manifests in law a partner- 
ship undertaking, but the relation of the parties is 
merely that of joint owners of property,'® 
rangement whereby they share the profits of a ven- 
ture as a compensation for services rendered,?® or for 
interest on money advanced,”° or as rent for the use 


Ube Calne oo6; iy oe wee Doudell sv. 
Shoo, 20 Cal. A. 424, 129 P 478; Whit- 
iy Vi pradiley, 13).Cal. At 720; 110. 
596. 

Colo.—Bond-Connell Sheep, _ ete., 
Co. v. Snyder, 68 Colo. 238, 188 P 
740; Hodgson v. Fowler, 24 Colo. 278, 
50 P 1034 [rev 7 Colo. A. 378, 43 P 
462]; Caldwell v. Davis, 10 Colo. 481, 
15 P 696, 3 AmSR 599; Ashenfelter v 
Williams, 7 Colo. 332, 43 P 664; Rob- 
inson vy. Compher, 13 Colo. A. 343 3, D0 


PATS4. 
Purnell, 21 Del. 


Del.—Jones_ v. 
444, 62 A 149; Beecham vy. Dodd, 3 
11 App. 


Del. 485. 
A S C.—Robinson v. Parker, 
32. 
. Drew, 18 Fla. 670. 

' 5 ancock, 163 Ga. 222, 
136 SE 52; Camp v. Montgomery, 75 
Ga. 795; Solomon v. Solomon, 2 Ga. 
18; Nellis v. Green, 36 Ga. A. 684, 137 
SE 843. 

Hawaii.—Lathrop v. Wood, i) Hae 
wail 121. 

Tll.—Haug v. Haug, 193 Ill. 645, 61 
NE 1053; Hilman v. Roney, 78 Ill. A. 
ae: Mudd v. Bates, 73 Ill. A. 576. 

Ind.—Driscoll v. Sullivan, 186 Ind. 
HTS. LES Nis 334. 

Ind. T.—Hart v. Hiatt ene sends. 
245, 48 SW 1038. 

Towa.—Travers-Newton Chautau- 
qua System v. Naab, 196 Iowa 1313, 
196 NW 36, 32 ALR 780; Fleming v. 
Fleming, 174 NW 946; Aultman v. 
Fuller, 53 Iowa 60, 4 NW 809. 

Kan.—Stone v. Boone, 24 Kan. 

Ky.—Marshall v. Bennett, 214 Ky. 
328, 283 SW 115; Bowman v. Blan- 
ton, 141 Ky. 407, 132 SW 1041; Dycus 
v. Brown, 135 Ky. 140, 121 SW 1010, 
28 LRANS 190; Boreing v. Wilson, 
128 Ky. 570, 108 SW .-914, 33 KyL 14; 
Bloom vy. Farmers’ Bank, 97 SW 756, 
30 KyL 159; Tanner v. Hughes, 50 
SW 1099, 21 KyL 77; Sharpe v. Mc- 
Creery, 47 SW 1075, 20 KyL 911. D 

La.—Blanehard' v. Haber, 163 La. 
627, 112 S 509; Graham Paper Co. v. 
Lewis, 159 La. 151, 105 S 258; Breard 
v. Blanks, 51 La. Ann. 1507, 26 S 618; 
Marks v. Stein, 11 La. Ann. 509. 

Me.—Staples' v. Sprague, -75 .Me. 
458; Woodward v. Cowing, 41 Me. 9, 
66 AmD 211; Barrett v. Swann, 17 
Me. 180. 

Mad.—Southern Can Co. v. Sayler, 
152 Md. 303, 136 A 624; Bryant v. 
Fitzsimmons, 106 Md. 421, 67 A 356; 
Heise v. Barth, 40 Md. 259; Wads- 
worth v. Manning, 4 Md. 59. 

Mass.—Arnold v. Maxwell, 223 
Mass. 47, 111 NE 687; Williams v. 
Milton, 215 Mass. 1, 102 NE 355; 
Macomber v. Parker, 13 Pick. 175; 
Bulfinch vy. Winchenbach, 3 Allen 161. 

Mich.—Edwards v. Zuck, 171 Mich. 
29, 136 NW 1122; Bellows v. Crane 
Lumber Co., 131 Mich. 630, 92 NW 
286; Kingsbury v. Tharp, 61 Mich. 
216, 28 NW 74; Smith v. Walker, 57 
Mich. 456, 22 NW 267, 24 NW 830, 
26 NW 7838. 

Minn. 33 Minn. 
244, 158 NW 235; McAlpine v. Millen, 
104 Minn. 289, 116 NW 583; Baldwin 
v. Eddy, 64 Minn. 425, 67 NW 349; 
King v. Remington, 36 Minn, 15, 29 
NW 352; Bohrer v. Drake, 33 Minn. 
408, 23 NW 840. 

Miss.—Cudahy Packing Co. v. Hib- 
ou, 92 Miss. 234, 46 S 73, 18 LRANS 
975; Lynch v. Thompson, 61 Miss. 
354 


Mo.—Green v. Whaley, 271 Mo. 636, 
197 SW 355; Torbert v. Jeffrey, 161 
Mo. 645, 61 SW 823; Priest v. Chou- 
teau, 85 Mo. 398, 55 AmR 373 [aff 12 


Mo. A. 252]; Lengle v. Smith, 48 Mo. 
276: Magnees v. Cox, (A.) 278 SW 
1070; Jones v. Stever, 154 Mo. A. 
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or an ar- 


640, 136 SW 16; Swofford Bros. Dry 
Goods Co. v. Diment, 132 Mo. A. 
616, 111 SW 1196; Steckman v. Galt 
State Bank, 126 Mo. A. 664, 105 SW 
674; McNealy v. Bartlett, 123 Mo. A. 
58, 99 SW 767. 

Mont.—Morrison v. Bennett, 20 
Mont. 560, 52 P 558, 40 LRA 158. 

N. H.—Belknap v. Wendell, 21 N. 
75; Brown v. Cook, 3 N. Hy 64: 

Ruckman v. Decker, 23 N. J. 
[rev on other grounds 28 N. 
14]. 

N. Y.—Jones v. Gould, 209 N. Y. 
419, 103 NE 720; Marsh v. Russell, 
66 N. Ye Aese Sage v. Sherman, 2 ‘ 
Yue’ Glatt ealor 14 eSiait he ave 
Wright, 4 Abb. Dec. 274, 1 AbbPr 243; 
Ludlum v. Wagner, 212 App. Div. 
779, 209 NYS 540; Lefevre v. Silo, 112 
App. Div. 464, 98 NYS 321; Mitchell 
v. Tonkin, 109 App. Div. 165, 95 NYS 
669; Marcus v. Segeal, 94 App. Div. 
326, 88 NYS 64; Burkardt v. Walsh, 
49 App. Div. 634, 64 NYS 779; Moul- 
ton v. A0tna F. Ins. Co., 25 App. Div. 
275, 49 NYS 570; Smith v. Small, 54 
Batb. 223; Vassar v. Camp, 14 Barb. 
341 [aff W Nig dag a4 ks) ayes: “v. 
Vogel, 14 Dal 486, 15 NYSt 351; 
Jones v. Walker, 51 Mise. 624, 101 
NYS 22; Wolf v. Lawrence, 33 Misc. 
481, 67 NYS 900; Leber v. Dietz, 22 
Misc. 524, 49 NYS 1002: Tanner v. Di 
Blasi, 150 NYS 657; Wills v. Sim- 
monds, 51 HowPr 48 [mod on other 
grounds 8 Hun 189]; Cushman v. 
Bailey, 1 Hill 526; Gregory v. Dodge, 
14 Wend. 593; Cumpston v. McNair, 
1 awend: 457. 


C.—Snow Hill Banking, etc., 
Col ve DiI, OdomebpruerCon Les EN iC: 
672, 125 SH 394, 37 ALR 1101; Day 


v. Stevens, 88 N. C. 83, 43 AmR 732; 


Manney v. Coit, 86 N. C. 463; Falk- 
ner v. Hunt, 73°) N.C. S71, 

Oh.—Hulett v. Fairbanks, 40 Oh. 
St.-233" KRarmers’ Ins Co.) -v. Ross, 
29 Oh. St. 429; Ludlow v. Cooper, 4 
Oh, Stra: 


Ok1.—Citizens’ Nat. Bank v. Mitch- 
a 24 Okl. 488, 103 P 720, 20 AnnCas 


20 Or. 
Alay Ahe isy s2ecii Oly i ARN TAN). 
Pa.—Simpson v. Summerville, 30 
Pa. Super.) 17 [cit.. Bradly . vie Jen- 
nings, 201 Pa. 473, 51 A 343]; Rogers 
Vv. (Waltz, 5. Pa. Dist. 6455 18 Pa. Co; 
95, 12 Montg. Co. 160. See Baltz v. 
Cressman, 7 ol) Pan “Con 652s 13 
LuzLegReg 13. 
S. C.—Coggeshall v. McKenney, 114 
Ss. C. 1, 103 SE 30; Jones v. McMi- 
chael, 46 an Co L. 176; Benson v. Mc- 


Bee, 27 S. 

Tenn. Lay v. ‘Plater, 144 
MeN Tie eA OG 232 e SIV eo OL tae OLY aAIne-Va 
Sax, 92 Tenn. 236, 21 SW 659; Mal- 
lory vy. Hanaur Oil-Works, 86 Tenn. 
598, 8 SW 396. 

Tex.—G iddings Harding 


(Comara A.) 267 SW “976 [rev (Civ. 


Or.—Flower v. Barnekoff, 


A.) 256 SW 305}; Armstrong vy. 
Simms, (Civ. A.) 132 SW _ 500. 
Vt.—Tyler v. Scott, 45 Vt. 261; 
Duryea v. Whitcomb, 381 Vt. 395; 
Noyes v. Cushman, 25 Vt. 390. 
Va.—Miller v. Simpson, 107 Va. 


476,190 SEL STS8)lods . HuEVAINS 962° 
Lynchburg Commercial Bank v. Mil- 
ler, 96 Va. 357, 31 SE 812. 

Wash.—WNicholson v. Kilbury, 83 
Wash. 196, 145 P 189; Oriental Real- 
ty Co. v. Taylor, 69 Wash. 115, 124 
P 489; Yatsuyanagi v. Shimamura, 
59 Wash. 24, 109 P 282. 

W. Va.—Teter v. Moore, 80 W. Va. 
443, 93 SE 342; Ewers v. Montgom- 
ery, 68 W. Va. 453, 69 SE 907; Sod- 
iker v. Applegate, 24 W. Va. 411, 49 
AmR 252. 
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Wis.—Westby  v. Bekkedal, 
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of property,?! or for some other benefit conferred, 
no partnership exists.?? 

Real estate agents or brokers who merely share the 
profits resulting from a sale of property effected by 
their several efforts do not, because of this fact 
alone, become partners,?* particularly where it ap- 


Wis. 114, 178 NW 451; Wagner v. 
Buttles, 151 Wis. 668, 139 NW 425, 
AnnCas1914B 144; Briere v. Taylor, 
126 Wis. 347, 105 NW 817; Sullivan, 
v. Sullivan, 122 Wis. 326, 99 NW 1022; 
Smith v. Putnam, 107 Wis. 155, 82 NW 
1077, 88 NW 288; Spaulding v. Stub- 
bings, 86 Wis. 255, 56 NW 469, 39 
AmSR 888; Gilbank v. Stephenson, 31 
Wis. 592; Sprout v. Crowley, 30 Wis. 
187; Wood v. Beath, 23 Wis. 254. 
Eng.—Pawsey v. Armstrong, 18 Ch. 
D. 698; Moore v. Davis, 11 Ch. D. 261; 
Pooley... v.- Driver, (5 Ch 1D: 4587 19 
ERC 352; Green v. Beesley, 2 Bing. 
N. Cas. 108, 29 HCI¥ 459, 132 Reprint 
43; Gouthwaite Duckworth, 12 
Hast 421, 104 Reprimt 164; Brett v. 
Beckwith, 3 Jur: Ns S.° 31; Alfaro v. 
De la Torre; 34 Lek. Rep. N.S. 222% 
Russell. v. Austwick, 1. Sim; 52, 2 
EngCh 52, 57 Reprint 498. 
pk S.—Trustees v. Oland, 35 N. S. 
Ont.—Pinkerton vy. Ross, 33 U. C. 
Qn B08: 
See infra $7105 
See 
See i 
See 7 
2. U. S.—Sugg v. Hopkins, 11 
F.(2d) 517; De Rees v. Costaguta, 
275 Fed. 172 [certiorari den 257 U. S. 


648, 42 SCt 56 mem, 66 L. ed. 415]. 

Ala.—Watson v. Hamilton, 180 
Ala. 3, 60 S 63; Fail v. McRee, 36 
Ala. 61. 


Cal.—McPherson v. Great Western 


Milling Co., 44 Cal. A. 491, 186 P 803. 
Colo. —Mason v. Sieglitz, 22 Colo. 
320, 44 P 588. 
Ga.—Hodges v.. Rogers, 115 Ga. 


951, 42 SE 251; Thornton v. George, 
LOS SGar 9, 33 SE 633% 

Towa.—Tracey v. Judy; 202 lowa 
646, 210 NW 793; Malvern Nat. 
Bank v. Halliday, 195 lowa 734, 192 
NW 8438. 

Kan.—Sutton v. Missouri, ete., R. 
Co, 104. Kans. 282,018 © 418; Con- 
cannon v= Rose, 9 Kans A. 791, 59 P 
129. 

La.—-Shushan v. Drennan, 158 La. 
480, 104 S 214. 

Md.—Bull v. Schuberth, 2 Md. 38. 

Miss.—Cudahy Packing Co. v. Hi- 
pou 92 Miss, 234, ee S 73,18 LRANS 

i, 
, Mo.—Hughes v. Ewing, 162 Mo. 
261, 62 SW 465; Jones v. Bruce, (A.) 
Pilate SW 692; Skinner v. Whitlow, 
184 Mo. A. 329, 167 SW 463; Wil- 
loughby v. Hildreth, 182 Mo. A. 80, 
167 SW 639. 

Nebr.—Sanley v. Davies, 113 Nebr. 
614, 204 NW 885; Garrett. v. Repub- 
lican PubaCo.; 61 Nebr. 541, 85 NW 

N. Y.—Demarest v. Koch, 58 N. Y. 
Super. 583, 9 NYS 726 [aff 129 N. Y. 
218, 29 NE 296]. 

Okl.—Municipal Pav. Co. v. Her- 
ring, 50 Okl. 470, 150 P 1067; Logan 
v. Oklahoma Mill Co., 14 Okl. 402, 79 
P1038. 

Or.—Northwestern Transfer Co. v. 
Investment Co., 81 Or. 75, 158 P 281; 
Hanthorn v. Quinn, 42 Or. 1, 69 P 
HUA NIVEA ge, Crawford, 38) Ory 522) 
63 P 985, 64 PB 866, 53 LRA 904. 

a pag Krall v. Forney, 182 Pa. 6, 37 


Tex.—Southern Surety Co. v. Tex- 
as Employers’ Ins.*Assoc., (Civ. A.) 
2 SW (2d) 310. 

Eng.—Hesketh v. Blanchard, 4 
Hast 144, 102 Reprint 785. 

Ont.—In re Randolph, 1 Ont. A. 
ae Armstrong v. White, 31 OntWN 

23. U. S.—Corbin v. Holmes, 154 
Fed. 5693, 83 CCA 867. 


Cal.—Title Ins., ete., Co. v. Grider, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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pears that the parties did not intend to enter that 
relationship?* and were under no obligation to share 
the losses and expenses incurred.*° 
partnership may exist for the purpose of dealing in 
real estate,2® where persons make the sale of prop- 
erty a business which they conduct as joint principals 
for their common benefit and at their common risk, 


they are partners.** 


452 Cal. 746, 96 P 601; Coward v. 
Clanton, 122 Cal. 451, 55 P 147; Han- 
na v. Flint, 14 Cal. 78. 

Colo.—Mason v. Sieglitz, 22 Colo. 
320, 44 P 588. - 

Ill.—Reed v. Engel, 227 Ill. 628, 
86 NE 1110 [aff 142 Tll. A. 413]; Got- 
tschalk v. Smith, 156 Ill. 377, 40 NE 
937 [aff 54 Dll. A. 341];- Wilson v. 
MeVay, 193 Ill. A. 417; Allen v. Hud- 


son, 787Ill. A. 376. 
Iowa.—Haswell v. Standring, 152 
417, AnnCas 
Iowa 417, 130 NW 885. 
Or.— Wheeler Vareoacks, 37 Or 238; 
Wis. 273, 177 NW 887 


Towa 291, 132 NW 
1918B 1326; Duensing v. Paine, 150 
Minn.—Wass v. Atwater, 33 Minn. 
83, 22 WwW 8. 
61 P 84 
Wis. nteSheid v. Tiefenthaler, 172 
[a] Rule applied.—(1) A contract 


whereby parties agreed to put in ce-, 


ment walks, ete., make out all pa- 
pers, and manage the sale of lots, in 
consideration of their appointment as 
exclusive agents to sell, they to re- 
ceive one half the net profits, and 
such agency to continue six months, 
does not constitute the parties part- 
ners, but creates an agency to Sell. 
Title Ins., etc., Co. v. Grider, 152 Cal. 
146, 94-P 601. (2) Where a, person 
who is an agent for the sale of land 
employs another to assist him in the 
sale and agrees to pay such other 
a specified share of the commission 
if such other should find a purchaser 
and the latter has no interest in the 
commission in specie, their relation is 
not that of partnership. Wilson v. 
MeVay, 193 Ill. A. 417; Wass v. At- 
water, 33 Minn. 83, 22 NW 8. (3) 
Where plaintiff's sole authority was 
to act for defendants, who were the 
agents of a corporation for the sale 
of its lands, in effecting sales to pur- 
chasers who might be found in a cer- 
tain neighborhood, and was to receive 
one half of the net commissions, paid 
to defendants by the corporation, 
there was no partnership between 
defendants and plaintiff. Duensing: 
v. Paine, 150 Iowa 417, 130 NW 885. 
Discussion of rule.—‘‘To hold 
that fan] agreement [between 
real estate agents to divide and share 
commissions in certain proportions 
accruing from the sale of a specific 
parcel of real estate, an arrangement 
very common among real_ estate 
agents] constituted a partnership be- 
tween the parties would be to say 
that every agreement between real- 
estate agents for a division of com- 
missions in the event of a sale of a 
specific parcel of real estate consti- 
tuted such real-estate agents part- 
ners, a2 proposition which we appre- 
hend is without support in reason or 
authority.”’ Etscheid v. Tiefenthaler, 
172 Wis. 273, 276, 177 NW 887. 
Single transactions as subject mat- 
ter of partnership see supra § 41. 
24. Mason v. Sieglitz, 22 Colo. 320, 
44 P 588; Reed v. Engel, 237 Ill. 628, 
86 NE 1110 [aff 142 Ill. A. 413]. 
25. Haswell. v. Standringe, . 152 
Iowa 291, 132 NW 417, AnnCas1913B 


1326; Wheeler v. Lack, 37 Or. 238, 
61 P 849. 

26. See supra § 42. 

27. Wise v. Radis, 74 Cal. A. 765, 


242 P 90; Kayser v. Maugham, 8 Colo. 
232, 6 P 803; Meagher v. Fogarty, 
129 Minn. 417, 152 NW 833; Baremore 
v. Selover, 100 Minn. 23, 110 NW 66. 
[a] Partnership and not agency 
is created where the owner of an op- 
tion for the purchase of land enters 
into an agreement with another by 
Which the latter is to purchase the 
J 


j 
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70] (b) Joint Ownership of Property. While, 
in accordance with general rules,?8 an agreement be- 
tween joint owners of property to carry on a common 
trade or business and to share the profits and losses 
thereof will constitute a partnership,*® a mere com- 
munity of interest, such as exists between tenants in 
common ‘or joint tenants of real or personal prop- 


erty, does not make such owners partners*® or raise 


land and the parties are to use their 
best efforts to sell the land for the 
highest possible price, to be agreed 
upon by them, the parties to divide 


the net profits. Baremore v. Sel- 
over, 100 Minn. 23, 110 NW 66. 
28. See supra §§ 56-69. 


Relationship between shipowners 
see Shipping [36 Cyc 29 et seq]. 

29. See supra § 57. 

30. U. S.—Clark v. Sidway, 142 
U. cS) 682. LagSCt seri fob). lene edsraalle ies 
Germer v. Donaldson, 18 F. (2d) 697; 
Drake v. Hall, 220 Med. 905,51136 CCA 


471; Fechteler v. Palm, 133 Fed. 462, 
66 CCA 336; Holton vy. Guinn, 76 Fed. 
96. 


Ala.—Abernathy v. Smith, 57 Ala. 
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a presumption that a partnership exists,*+ and this 
is so, even though they cooperate in making improve- 
ments in their property®? and in realizing and shar- 
ing the profits?® or the losses and expenses arising 


therefrom.*+ 


Joint owners of stock. Ordinarily the mere fact 
that two or more persons hold all of the stock in a 
given corporation, or each owns stock in the same 
corporate concern, does not make them partners.?° 
However, where the essentials of the relationship*® 
are present, persons engaging in a joint enterprise 
to deal in stock may become partners,** and an agree- 
ment between the individuals to buy stock on a joint 
account and to share the profits equally constitutes 
the community of interest necessary to make the 


venture a partnership.®® 


Persons owning as heirs, devisees, or legatees. 
though the mere fact that.a business, together with 
the real estate, implements, mechanism, and fixtures 
used therein, is bequeathed to two or more persons 
ordinarily makes such persons joint owners and not 
partners,®® their election to continue the business, 
each contributing his share of the property so be- 
queathed to him, and to divide the profits thereof has 
been held to render the relation between them that 


PARTNERSHIP 


[§ 70 


cestors and testators, where they permitted the busi- 
ness to continue and each received his share of the 
profits from year to year.*2 . However, the mere joint 
ownership of property by inheritance coupled with 


a use of such property not inconsistent with the re- 


lation of tenants in common does not of itself war- 
rant the inference that the parties, by virtue of an 
imphed agreement, intended to engage in a joint en- 
terprise and so become partners.** 

Joint ownership by noncommercial associations. 
As the partnership relation is confined to persons 
who are engaged in a commercial venture for prof- 
its,** it has been held that, where the community of 
interest arises from the joint ownership by members 
of a social, fraternal, or similar organization, the 


presumption is against the existence of a partner- 


INE isha ae 2 


8 


Joint owners of farm.*® 
joint owners of a farm operated if under an ar- 
rangement whereby one did the farming and the 
other paid him for half his time and half of the ex- 
penses, the selling price of the crop being divided 
between them, does not, in the absenee of an agree- 
ment to that effect, make them partners.*7 
ever, tenants in common of land may, by agreement, 


The ores fact that the 


How- 


of copartners,*® even though no formal agreement |.assume the relation of partners in farming it,*® and 


on the subject had been entered into.* 
has been held that a partnership relation exists be- 
tween heirs, devisees, and legatees owning property, 
which constituted a business eonducted by their an- 


T. Co., 41 S. D. 216, 170 NW 128. 


Tex.—Coody v. Shawver, (Civ. A.) 
161 SW 935; Worsham v. Vignal, 14 
Mex, Civ, AG 1324537 SW. 17 


Utah.—Rocky Mountain Stud Farm 
Conve Gaunt, 46, Utah 299, 151 i. 521. 
Vt.—Fish v. Thompson, 68 Vt. 273, 


35 A174; Farrand v. Gleason, 56 Vt. 
“ye Penniman v. Munson, 26 Vt. 


Va.—Ferguson v. Gooch, 94 Va. 1, 
26 SE 397, 40 LRA 234. 

Wash.—Hamilton vy. Johnson, 137 
Wash, 92, 241 P 672. 
. Wis.—White v. Fitzgerald, 19 Wis. 
480; Bird v. Morrison, 12 Wis. 138. 

Eng.—Kay v. Johnston, 21 Beav. 
563, 52 Reprint 967; Heap v. Dobson, 
15 C. B. N. S. 460, 109 ECL 460, 143 
Reprint 864; Hoare v. Dawes, 1 


Dougl. 371, 99 Reprint 239; Hamilton 
Ve Smith,5, Jur, NeiS.-32; “Alfaro.yv. 
De la. Torre, 34 Il. T. Rep. N. S. 122); 


Ex p. Macmillan, 24 L. T. Rep. N. S. 
148; McInroy v. Hargrove, 16 L. T. 
Rep. N. S. 509. 
Can.—Robert Porter & Sons, Ltd. 
ve: Armstrong, [1926]-Can. S.. C. 3285 
Archbald v. Delisle, 25 Can. S. C. 1. 
Ont.—Armstrong v. White, 31 
OntWN 458; Gillies v. Colton, 22 
123; Hawley v. Dixon, 7 
Sask. ——Sproule v. McConnell, 19 
Sask. L. 319, [1925] 1-DomLR 982, 
Li925) 1 WestWkly 609; Jaenicke v. 
Schultz, 19 Sask. ) Mit 3%) 2pLo24) 4 
DomLR 488, [1924] 3 WestWkly 325. 
a1 ielia .Cotts) ve- Pike; 91) Ark.$26, 
120 SW 144, 134 AmSR 48; Logan v. 
Oklahoma Mill Co., 14 Okl. 402, 79 P 
103; Hanover First Nat. Bank v. Gitt, 
259 Pa. 84, 102 A 428; Taylor v. Fried, 
Lédyea. O38, 128. A 993; Neill v. Sham- 
burg, 158 Pa. 263, 27 A 992; Dunham 
Vv. Loverock, 158 Pa. 197, oT A 990, 38 
AmSR 838. 
g2. Meyer v. Wright, 10 Ky. Op. 
607; Farrand v. Gleason, 56 Vt. 633. 
[a] Agreement to develop or op- 
erate common property.—The law 
does not imply a partnership between 
tenants in common because of the 
fact that they agree to develop or 
operate the common property, since 
they may rightfully do this by vir- 
tue of their respective titles as part 


Similarly it 


owners. Butler Sav. Bank v. Os- 
borne, 159 Pa. 10, 28 A 163, 39 AmSR 
665; Dunham. v. Loverock, 158 Pa. 
197, 27 A 990, 38 AmSR 838. 

33. Ariz— Consolidated Canal Co. 
v. Peters, 5 Ariz. 80, 46 P 74. 

Minn.—Arnold v. DeBooy, 161 
Minn. 255, 201 NW 487, 39 ALR 403. 

Mo.—Spurlock v. Wilson, 160 Mo. 
A. 14, 142 SW: 368. 

Mont.—Weiss_ v. 40 
Mont. 99, 105 P 74. 

N. C.—-Gorham v. Cotton,.174 Ne C. 
727, 94 SE 450 

Okl.—Logan vy. Oklahoma Mill Coz, 
14 Okl. 402, 79 P 108. 

Pe. —Laughner Vin Wialda9 269) Ba. 5, 
112 A 105; Hanover First Nat. Bank 
v. Gitt, 259 Pa. 84, 102 A 428; Taylor 
v. Fried, 161 Pa. 53, 28 A 993; Dun- 
ham v. Loverock, 158 Pa. 197, 27 A 
990, 38 AmSR 838; Walker v. Tup- 


Hamilton, 


per. 152) Pa. 15 25 A 172. 
gah te attand v. Gleason, 56 Vt. 
oo. 

Ont.—Armstrong v. White, on 
OntWN 458. 

Sask.—Sproule v. McConnell, 19 
Sask. I 319; [1926], 1.-DomUR 982; 


[1925] 1 WestWkly 609. 

{a] Sharing returns or profits.— 
Codwnership of property does not, of 
itself, create a partnership as to the 
property owned, even though profits 
from its use be shared. Nor does the 
sharing of gross returns create a 
partnership. There may be an agree- 
ment as to the use of property and a 
division of the returns without cre- 
ating a partnership. Armstrong v. 


White, 31 OntWN . 
34. N. Y.—Peltier v. Sewell, 3 
Wend. 269. 


Oh.—MeArthur v. Ladd, 5 Oh. 514. 

Okl.—Logan v. Oklahoma Mill Co., 
14 Okl. 402, 79 P1038. 

Pa.—Laughner v. Wally, 269 Pa. 5, 
U2 SA GO bee AV LOR Vaeerledy elGt ea, 
53, 28 A 993: Dunham vy. Loverock, 
158 Pa. 197, 27 A 990, 38 AmSR 838; 
eee v. Tupper, iby) leis NIECE Aye eX 
172 

Vt.—Farrand v. 
633; Noyes v. Cushman, 

fa] “Joint ownership” distin- 
guished.—‘‘The relation of partner- 
ship arises out of contract between 


Gleason, 56 Vt. 
25 Vt. 390. 


where two persons jointly purchase and cultivate a 
farm and agree to share all the expenses incurred 
and the profits arising from their undertaking, the 
arrangement possesses all the elements essential to a 


the parties, while a joint ownership 
in property may be created where 
there . [are] no contractual re- 
lations.” Hackett v. Multnomah R. 
coe 12 Or. 124, 129, 6 P 659, 53 AmR 


. [b] “fhe distinctians between co- 
ownership of property and copartner- 
ship relation therein, and that mere 
joint ownership and control of prop- 
erty does not constitute relationship 
as copartners therein, are well set- 
tled.” Drake v. Hall, 220 Fed. 905, 
908, 186 CCA 471. 

[c] Provision for survivorship.— 
An agreement that certain property 
owned jointly should be the sole prop- 
erty of the survivor on the death of 
the other does not create a partner- 
ship. Green v. Renee 271 Mo. 636, 
197 SW 355. 

“Joint tenancy” 
Joint Tenancy § 2. 

85. Morse v. Pacific R. Co., 
Ill. 356, 61° NE 104; In re Pittock, 
102 Or. 47, 201 P 428. See Pearce 
v. Strickler, 9 N. M. 467, 54 P 748 
(joint payees of a note given for 
price of stock sold by them as in- 
dividuals are not partners). 

36. See supra §§ 37-69. 


“distinguished see 


Ol 


37. Pritchett v. Plater, 144 Tenn. 
406, 282 SW 961. 

38. Pritchett v. Plater, supra 

39. MacFarlane v. MacFarlane, 82 


Hun 2333) 32 NYS 272. 


40. MacFarlane v. MacFarlane, 
supra. 

41. MacFarlane v. MacFarlane, 
supra. i 

42. 160 App. 


Bogardus v. Reed, 
Div. 294, 145 NYS 597. 

43. Arnold v. DeBooy, 161 Minn. 
255, 201 NW 437, 39 ALR 403. 

- 44 See supra § 58. 

45. Teed v. Parsans, 202 Ill. 455, 
66 NE 1044 [rev #00 Ill. A. 3492]: 
Woodward v. Cowing, 41 Me. 9, 66 
AmD 211; Willoughby v. Hildreth, 
182 Mo. A. 80, 167 SW 639. 

46. Farming on shares see Land- 
lord and Tenant § 1923. 

47. Logan v. Orinhome Miley 
14-Okl. 402, 79 -P) 1038: 

- 48, Agricultural Prust ‘Comps 


‘ Eby, 
29 Pa. Dist. 267. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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contract of partnership and constitutes the parties 


partners.*® 
Real estate transactions.°° 


that two or more persons have 
their money, efforts, 


49. Stewart v. 
508, 230 SW 929. 

50. Single transactions as subject 
matter of partnership see supra § 41. 


Stovall, 191 Ky. 


51. See cases supra note 30. 

52. See supra § 42. 

53. U. S.—Whitney v. Dewey, 158 
Fed. 385, 86 CCA 21; McElroy v. 


Swope, 47 Fed. 380; Thrall v. Cramp- 
ton, 23 F. Cas. No. 14,008, 9 Ben. 218. 


Ark.—Beebe v. Olentine, 97 Ark. 
390, 1384 SW 936. 
Cal.—Llewelyn v. Levi, 157 Cal. 31, 


106 150 
Cal. 
9» Cal: 


Palmer, 


P 219; Koyer v. Willmon, 
$35; 90. P 135 
662, 70 AmD 678; Gray  v. 
9 Cal. 616; Wise v. Radis, 
74 Cal. A. 765, 242 P 90; Avery v. 
Peirson, 74 Cal. A. 617, 241 P 406. 
Del.—Plunkétt v. Dillon, 3 Del. Ch. 


496. 

Ga.—Hill v. Sheibley, 68 Ga. 556. 

Ill.—Parish v. Bainum, 306 Ill. 618, 
138 NE 147 [rev 223 Tl. A. 1]; Phil- 
lips v. Reynolds, 236 Ill. 119, 86 NE 
193; Van Housen v. Copeland, 180 
Tll. 74, 54 NE 169; Greenleaf v. Fein- 
berg, 210 Til. A. 271. 

2% ton v. Wamsley, 194 
Iowa 591, 190 NW 18; Heard v. Wild- 
er, 81 Iowa 421, 46 NW 1075 [dist 
Ruddick v. Otis, 33 Iowa 402]; Rich- 
ards v. Grinnell, 63 Iowa 44, 18 NW 


668, 50 AmR 727; Iliff v. Brazill, 27 
Iowa 131, 99 AmD 645. 

Kan.—Jones v. Davies, 60'Kan. 309, 
56 P 484, 72 AmSR 354. 

Md.—Morgart v. Smouse, 112 Md. 
615, 77 A 137; Morgart v. Smouse, 
103 Md. 463, 63 A 1070, 115 AmSR 
367. 


Minn.—Hammel v. Feigh, 143 Minn. 
115, 173 NW 570; Moore v. Thorpe, 
133 Minn. 244, 158 NW 235; Meagher 
v. Fogarty, 129 Minn. 417, 152 NW 
833; Baremore v. Selover, 100 Minn. 
23, 110 NW. 66. 

N. Y.— Vincent v. Macbeth, 211 
App. Dix 110, 206 NYS 870; Guibert 
v. Saunders, 10 NYSt 43. 

Oh.—Ludlow v. Cooper, 4 Oh. St. 
1; Mooney v. Nagel, 14 Oh. Cir. Ct. 
INAUSeaZen 34a Obs, Cir, Ct. 119: 

Or.—Stoop v. U. S. National Bank, 
119 Or. 645, 250 P 760; Ball v. Dan- 
ton. 64 Or. 184, 129 P 1032; Kelley 
v. Bourne, 15 Or. 476, 16 P 40. 

Pa.—Frazer v. Linton, 183 Pa. 186, 
88 A 589; Simpson v. Summerville, 
30 Pa. Super. 17; De Haven’s Est., 23 
Pa... Dist: 383. 

Tenn.—Fowler v. Stone’s River 
Nat. Bank, (Ch. A.) 57 SW 209. 

Va.—Yost v. Critcher, 112 Va. 870. 
72 SE 594; Canada vy. Barksdale, 76 
Va. 899. 

Wash.—Smith v. Imhoff, 89 Wash. 
418. 154 P 793. 

Wis.—Langley v. Sanborn, 135 Wis. 
178, 114 NW 787. 

Eng.—Re Houlton, 62 L. T. Rep. N. 
Ss. 200. 

Can.—Manitoba Mortg. Co. v. Mon- 
treal Bank, 17 Can. S. C. 692. 

Man.—Benson v. McKone. 29 Man. 
283, 4 DomLR 83, [1919] 1 WestWkly 
349; Re Dart, 25 Man. 258, 23 DomLR 
399, 30 WestLR 809, 8 WestWkly 173. 

Ont.—Hitchedck v. Sykes, 29 Ont. 
L. 6, 4 OntWN, 1146, 13 DomLR 548. 
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While a mere com- 
munity of interest as the joint owners of real prop- 
erty is insufficient to constitute such owners part- 
ners,°’ a partnership may be formed for the purpose 
of dealing in real property;°2 and where it appears 
agreed to combine 
skill, or knowledge with the in- 
tention of engaging in the business of buying, im- 
proving, selling, or otherwise dealing in real proper- 
ty, and of dividing the profits realized or the losses 
ineurred, such persons are partners.®? 
mere agreement between persons to purchase and sell 
real estate and to share the profits does not make them 
partners if they did not agree or intend to enter that 


Laffan v. Naglee, | 


PARTNERSHIP 


However, a 


[a] Rule applied.—‘‘All the cir- 
cumstances necessary to constitute a 
partnership, existed in this case. 
The copartners contributed equal 
portions of the cost of the property, 
and then divided the net profits aris- 
ing from the rents. The purpose of 
the arrangement was the profit to 
be derived from the property. when 
leased to others, and not the enjoy- 
ment or use of it by the individual 
co-partners themselves. The proper- 
ty was purchased and improved for 
the purpose of carrying on the regu- 
lar joint business of leasing the same 
for profit. The relation the parties 
sustained to each other was not that 
of mere tenants-in-common; it was 
something more; it was that of 
partners.” lLaffan v. Naglee, 9 Cal. 
662, 679, 70 AmD 678. 

[b] Applications of rule.—(1) 
Agreement to build houses, wherein 
one party agreed to furnish cash and 
lots, another to act as architect and 
builder, and a third to attend to cler- 
ical work and procuring mortgages, 
architect to receive fifty dollars per 
week and each of them to receive one 
third of profits on sale of houses, is 
held to create a partnership, although 
there was no specific agreement to 
share profits and losses as such. 
Vincent v. Macbeth. 211 App. Div. 
110, 206 NYS 870. (2) An agreement 
between a seller and purchaser of 
land that it might be sold for an ad- 
vanced price at any time before the 
time fixed for the last payment of 
the purchaser, and the profit should 
be shared between them, constituted 
them partners in the enterprise of re- 
sale. Llewelyn v. Levi, 157 Cal. 31, 
LOGr* Pin {2197 (3) An arrangement 
whereby parties were to coéperate in 
securing a sale of land, on which one 
of them holds an option and share in 
profits, constitutes a partnership. 
Frazer v. Linton, 183 Pa. 186, 38 A 
589; Langley v. Sanborn, 135 Wis. 
178, 114 NW 787. 

[c] Purchase and sale of options 
on real estate under an agreement to 
share profits creates a partnership. 
Spencer v.-Barnes, 25 Cal. A. 139, 142 
P 1088; Flower v. Barnekoff, 20 Or. 
132,.25. 370, 11 TRA 149. 

[d] Joint original purchase wun- 
necessary.—‘‘It is not necessary that 
the partners should be jointly con- 
cerned in the _ original purchase, 
where the interests of the partners 
are afterwards mingled. But the part- 
ners must, by the contract, be jointly 
concerned in the future sale.” Gray 
v. Palmer, 9 Cal. 616, 639. 

[e] The failure of one party to 
contribute money for the purchase 
does not prevent the partnership 
from’ arising, where no part of the 
purchase price, except a small binder, 
was paid before the resale. Heard v. 
Wilder, 81 Iowa 421, 46 NW 1075. 

Necessity of written agreement see 
Frauds. Statute of §§ 204-210. 


54. Colo.—Mason v. Sieglitz, 22 
Colo. 320, 44 P 588. 
Me.—Winslow v. Young, 94 Me. 


145. 47 A 149. 
Mass.—Magee v. Magee, 233 Mass. 
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relation,®* and, of course, where the agreement of the 
parties was such as to create no common obligation 
to share losses, there is no partnership.®® 
been held that contracts of the nature under con- 
sideration will not be construed to create a partner- 
ship, unless the enterprise contemplated by the con- 
tract is of such a character and purpose that it can- 
not result in a successful issue, if the parties are 
treated as tenants in common.’® 

[§ 71] (c) Sharing Profits as Interest on, or in 
Repayment of, Loans or Advances. 
with general rules governing the requisites of a 
partnership,°’ one who merely makes a loan of 
money or eredit to the owner of a business in con- 
sideration of a share of its profits in repayment of 
such loan or advance,°® or in lieu of,°® or in addition 


It has 


In conformity 


341, 123 NE 673. 

Mich.—Wells v. Babcock, 56 Mich. 
276, 22 NW 809, 27 NW 575. 

Nebr.—Sanley v. Davies, 113 Nebr. 
614, 204 NW 385; Mancuso v. Rosso, 
81 Nebr. 786,/116 NW 679. 

N. Y.—McPhillips v. Fitzgerald, 76 
App IDiv, | 25s) 748s NY SN68iy Pathetic 
N. Y. 5438 mem, 69 NE 1126 mem]. 

‘N. C.—Gorham v. Cotton, 174 N. C. 
727, 94 SE 450. 

Okl.—Nix v. Green, 95 Okl. 247, 
219 P 380. 

Can.—Robert Porter & Sons, Ltd. 
v. Armstrong, [1926] Can. S. C. 328, 
[1926] 2 DomLR 340 [dism app 36 B. 
C. 222, [1925] 4 DomLR 669]. 

» “A community of interest in land 
does not make men partners. . . 
There must be some joint adventure, 
and an agreement to share in the 
profit and loss of the undertaking.” 
Porter v. McClure, 15 Wend. (N. Y.) 
187, 192 [auot Sage v. Sherman, 2 N. 
Wer tt, VA. 

55. Grantham v. Conner, 97 Kan. 
150, 154 P 246; Donogh v. Moore, 22 
Man. 79, 2 DomLR 525, 20 WestLR 
334, 1 WestWkly 845 [app dism 29 
Man. 461, [1919] 2 WestWkly 6801. 

56. Winslow vy. Young, 94 Me. 145, 
47 A 149. 

[a] Discussion of rule.—‘“It may. 
be conceded that, under some cir- 
cumstances, associated parties may 
be regarded in law as partners, when 
the parties themselves do not under- 
stand that a partnership exists. But 
before the law will imply such re- 
lation, contrary to the intention of 
the parties, it must appear not only 
that funds were contributed to a 
common object, but that the enter- 
prise or business contemplated and 
intended to be carried on, is of such 
a character and purpose that it can- 
not result in a successful issue if 
the proprietors are treated as ten- 
ants in common and not co-partners. 
Winslow v. Young, 94 Me. 145, 159, 
160, 47 A149 (“It is undoubtedly true 
that the purchase was speculative, 
and that the proprietors expected 
their profits to arise from sales of 
the land. They did. not contemplate 
building upon it or making other im- 
provements, but simply to hold it 
for sale at ‘advanced prices, which it 
was supposed would be obtained in a 
short time. There was therefore no 
necessity for a partnership to accom- 
plish this end. Ownership as tenants 
in common was equally a age a0): 


57. See supra §§ 387-69 

58. U. S.—In re MacDougall, 285 
Fed. 445. 

Fla.—Armbrecht Lumber Co. vy. 


past baat OIE a.8 460,108 (Ss: 222) 
AB 

88 SE 545. 

Miss.—Cudahy Packing Co. v. Hi- 
pou, 92 Miss. 234, 46 S 73, 18 LRANS 

Okl.—Farmers’ Co-op. El. Co. v. 
Farmers’ Union Co-op. Exch., 127 Okl. 
abe 260 P 755. 

59. U. S.—Stevens v. McKibbin 
68 Fed. 406. 15 CCA 498. 

Ala.—Smith v. Garth. 32 Ala. 368. 

Ark.—Haycock v. Williams, 54 Ark. 
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to,°° interest for its use, does not thereby, become a 
However, 
ment of money may, and ordinarily does, constitute a 
partner’s contribution to the firm capital,®* it is often 
difficult to determine whether the person so advanc- 
ing money and sharing the profits is to be considered 
as a creditor or as a partner of the firm.°” 
question, under general rules,®* is ordinarily to be 
decided in accordance with the legal intent of the 
parties®* as determined from a consideration of the 
terms of the whole agreement, the nature of the 
transaction, and the conduct of the parties in ref- 
erence thereto.®* The transaction, however, must be 


partner in the business. 


384, 16 SW 3; Culley v. Edwards, 44 
Ark. 423, 51 AmR 614. 
Cal.—Auditorium Co. 
40’ Cal. “A. 592, 181 P 413. 
Fla.—Armbrecht Lumber 
Adair, 91 Fla. 460, 108 S 222; 
vy. Jones, 34 Fla,-539, 16 S 392. 
Ill.—Clemens v. Crane, 234 I]. 215, 
84 NE 884; Lintner v. Millikin, 47 
TE 178: 
Ky.—Edwards v. Johnson, 219 Ky. 
TLS V292 SW, -7505> "Roberts. vi Cow. 
eres etc:, Co., 110 SW 314, 33 Ky 


Peyton, 246 N. Y. 
v. Crawford, 


v. Barsotti, 


Com Ve 
Dubos 


N. Y.—Martin v. 
213, 158 NE 77; Eager 


TO IN. 2 Xe 97S Richardson. vi Hughitt, 
TOMINGWa 55, 32 Ame, 267. 

Okl.—Farmers’ Co-op., El. Co. wv. 
Farmers’ Union Co-op. Exch., 127 
Ok oe 700) enon. 

Pa.—Rosenblatt v. Weinman, 225 
Pa. 200, 74 A 54. 

Tex.—Eddingston v. Acom, (Civ. 
A.) 259 SW 948. 

60. U. S.—Meehan v. Valentine, 


UAW see Oe, 2 SCr lore. 86. dan leds 
835 [aff 29 Fed. 276]; Williams’ Pet., 
297 Fed. 696 [certiorari den 265 U. S. 
593 mem, 44 SCt 638 mem, 68 L. ed. 
1197 mem]; Stevens v. McKibbin, 68 
Fed. 406, 15 CCA 498; Blair v. Shaef- 
fer, 33 Fed. 218 [rev on other grounds 
TAO PUR Oyerto. lest esp On, ony tu, Neat 


721). 
Ala.—Smith vy. Garth, 32 Ala. 368. 


Ark.—Roach v. Rector, 98 Ark. 521, 
123 SW 399. 
Fla.—Armbrecht Lumber Co. v. 


Adair, 91 Fla. 460, 108 S 222; Dubos 
v. Jones, 34 Fla. 539, 16 S 392. 
Ill.—Adams v. Funk, 53 Ill. 219. 


Ky.—Edwards v. Johnson, 219 Ky. 
1135292 SW_ 750. 
Minn.—O’Brien Mercantile Co. v. 


McKinley, 114 Minn. 521, 131 NW 
319; T. R. Foley Co. v. McKinley, 114 
Minn. 271, 131 NW 316. 

Y.—Gibson v. Stone, 43 Barb. 


N. 
285, os HowPr 468. 
N. C.—Southern Fertilizer Co. v. 
Reames, 105 N. C. 283, 11 SE 467. 
Oh.—Johnson v. Miller, 16 Oh. 431. 
Pa.—Lord v. Proctor, 7 Phila. 630. 
Eng.—Mollwo v. Court of Wards, 
Te 4) PP: C.. 4195, Walker vv. Hirsch, 


29-Ch.. D. 460; Ex p.. Tennant, 6 Ch. D. 
303, 19 HRC 385; aS us v. Whiche- 
onal (OLN ER: Bee); LO; 

[a] a Sapo of rule—(1) An 


agreement between the proprietor of 
a business and his creditor that the 
latter shall have a share of the busi- 
ness profits in lieu of interest on the 
debt is radically different from the 
agreement for a partnership. It is 
founded upon the assumption of oppo- 
sition of interests, while a partner- 
ship agreement is based upon the as- 
sumption of community of benefit 
and of loss. Mollwo v. Court of 
VViaiCsuiena Wis oe been 419 (2) eA 
creditor of a business might under 
agreement receive a portion of the 
profits of the business in payment of 
his debt or by way of interest, and 
still he would not bea partner of such 
business. Instead of having an in- 
terest in common with the business, 
his interest would more often be in 
opposition to it.” Roach v. Rector, 
93 Ark. 521, 526, 123 SW 399. 


PARTNERSHIP 


as the advance- 


nership.°* 


This 


ners,°* 


Usury laws as affecting validity of 
transaction see Usury [39 Cyc 944]. 

61. See infra § 176. 

62. Smith v. Hancock, 163 Ga. 222, 
eee 52. And see cases infra notes 

[a] The question is whether there 
is a joint business carried on in be- 
half of all the parties, or whether 
the transaction is one of loan be- 
tween debtor and creditor, the loan or 
interest on the loan to be paid by an 
amount equal to a certain share of 
the profits. Thillman vy. Benton, 82 
Md. 64, 33 A 485 


63. See supra §§ 67, 68. 

64. See supra § 47. 

65. U. S.—In re Hovne,' 277 Med. 
668 [certiorar® *dér 258 U. S. 623 
mem, 42 SCt 317 mem, 66 L. ed. 796 
mem]; Stevens v. McKibbin, 68 Fed. 


406, 15 CCA 498. 
Ala.—Bass v. Clements, 
167, 60 S 443. 
Cal.—Auditorium Co. 
40 Cal. A. 592, 181 P 413. 
Fla.—Armbrecht Lumber 
Adair, 91 Fla. 460, 108 S 222; 
v. Jones, 34 Fla. 539, 16 S 392. 
Ky.—Edwards v. Johnson, 219 Ky. 
113, 292 °SW_750° “Roberts: vy. “©. W: 
Adams, éte., ‘Co.,; 110 Sw Olas oo Keyaly 


Miss. —Cudahy Packing Co. v. Hi- 
bou, 92 Miss. 234, 46 S 73, 18 LRANS 
Oi: 

N. Y.—Martin v. Peyton, 246 N. Y. 
213, 158 NE 77; Trask v. Hazazer, 4 
NYS 685. 

Ing.—Ex p. Delhasse, 7 Ch. D. 511; 
King v. Whichelow, 64 L. J. ©. B. 801. 

[a] Where the owners of the busi- 
ness gave their note to the lender, 
it was considered a strong circum- 
stance going to show that the par- 
ties considered the advance a loan 
and not a contribution to the capi- 
tal of a firm in which all were mem- 


6 Ala. A. 


(Oe NZ 
Dubos 


bers. Hunter v. Conrad, 18 Mont. 177, 
44 P 523. 
[b] Where the lender took an as- 


signment of a half interest in the 
lease of a mine as security for the 
repayment of the loan by the lessee, 
it established that no partnership be- 
tween the parties was intended. But- 
ler We Hinckley,” 27 (Coloy-523, 305 P 
250. 

[c] Division of assets on dissolu- 
tion.—If upon a dissolution without 
profit, what is left is divided between 
the parties in proportion to the mon- 
ey advanced by each, it establishes 
a partnership relation, although nei- 
ther at the time intended to form a 
partnership, and each believed the 
silent partner was not liable for the 
debts of the venture. Roberts v. C, 
W. Adams, etc., Co., 110 SW 314, 33 


KyL 207. 
66. In re Hoyne, 277 Fed. 668 
[certiorari den 258 U. S. 623 mem, 42 


SCt 317 mem, 66 L. ed. 796 mem]; 
Dubos v. Jones, 34 Fla. 539, 16 S 392. 

67. Dubos v. Jones, supra; South- 
ern Can Co. v. Sayler, 152 Md. 303, 
136 A 624. 

68. U. S.—Causey v. Cottman Co., 
125 (20) DS: 

Colo.—Richardson vy. Keely, 58 
Colo. 47, 142 P 167. 

Iowa.—Richards vy. Grinnell, 


63 


¥.. Barsotti,. 


[§ 71 


a bona fide loan and not a mere device to obtain the 
benefits of a partnership without ineurring its re- 
sponsibilities,®*® for in such a case, whatever else the 
parties may call it, it will be construed to be a part- 
Where the agreement of the parties 
shows that they have stipulated for substantially the 
rights and liabilities of partners and their manifest 
intent is to become the proprietors of a common busi- 
ness for their mutual profit, they will be deemed part- 
while the absence of such rights and powers 
tends to establish that the transaction was for the 
loan of money and merely created the relationship of 
lender and borrower.°®® 


The mere fact that the 


Iowa 44, 18 NW 668, 50 AmR 727. 
Md.—Southern Can Co. v. Sayler, 
152 Md. 303, 136 A 624. 
Mich.—-Wells v. Babcock, 56 Mich. 
276, 22 NW 809, 27 NW 575. 
Minn. —Moore v. herp; 133 Minn. 
244, 158 NW 235. = 
a Eng.— .—Frowde v. Williams, 56 L. J. 
69. ee S.—Meehan v. Valentine, 
145. U.S. 611, 12% SCt 972, 36 iigied: 
835 [aff 29 Fed. 276]; Williams’ Pet., 
297 Fed. 696 [certiorari den 265 U. S. 
593 mem, 44 SCt 638 mem, 68 L. ed. 
1197 mem]; .In re Hoyne, 277 Fed. 
668 [certiorari den 258 U. S. 623 mem, 
42 SCt 317 mem, 66 L. ed. 796 mem]; 
In re Norris, 190 Fed. 101; Stevens 
v. McKibbin, 68 Fed. 406, 15 CCA 498; 
In re Ward, 29 F. Cas. No: 17,144, 2 


44 Ark. 
423, 51 AmR 614 

Cal.—Cadenasso v. Antonelle, 127 
Cal. 882, 59 P 765; Auditorium Co. 
Ve Barsotti, 40 Cal. A. 592, 18 ee 4a. 
aes _—Plunkett v. Dillon, 4 Del. Ch. 
1 

Fla.—Armbrecht Lumber 
Adair, 91 Fla. 460, 108 S 222; 
v. Jones, 34 Fla. 539, 16 S 392. 

Ga.—Slade v. Paschal, 67 Ga. 541. 

Ill.— Williams v. Fletcher, 129 Il. 
356, 21 NE 783 [aff 30 Tilly Ac 21194); 
Adams v. Funk, 53 Ill. 219; Freese v. 
Ideson, 49 Ill. 191; Lintner v. Milli- 
kin, 47 Ill. 178. 

Iowa.—Brenard Mfg. Co. v. J. D. 
Sketchley Store, 185 Iowa 694, 171 
NW 18; Johnson v. Carter, 120 Iowa 
355, 94 NW 850. 

Ky.—Edwards v. Johnson, 219 Ky. 
113, 292 SW 750. 

Ma —Conklin v. Washington Univ., 
2 Md Ch. 497. 

Mass.—Weare v. Magee, 234 Mass. 
234, 125 NE 174; “Xmmons vy. West- 
field Bank, 97 Mass. 230; Gallop v. 
Newman, 7 Pick. 282; Rice v. Austin, 
LT RNEaiss. AOis 

Minn.—T. R. Foley Co. v. McKin- 
ley, 114 Minn. 271, 131 NW 316; De- 
laney v. Timberlake, 23 Minn. 383. 

Miss.—Cudahy Packing Co. v. Hi- 


‘Flipp. 462. 


Ark.—Culley v. Edwards, 


Cos ve 
Dubos 


pou 92 Miss. 234, 46 S 73, 18 LRANS 
75 

Mo.—Gille Hardware, etec., Co. v. 
McCleverty, 89 Mo. A. 154; Hazell v. 
Clark, 89 Mo. A. 78. 

Mont.—Flathead County State 


Bank v. Ingham, 51 Mont. 438, 153 P 
1005. 

N. J.—Clayton v. Davett, (Ch.) 38 
A 308. 

N. Y.—Martin v. Peyton, 246 N. Y. 
158 NE 77; Eager v. Crawford, 
N. Y. 97; Richardson v. Hughitt, 
76 N. Y. 55,32 AmR 267; Wisotzkey v. 
Niagara F. Ins. Co., 112 App. Div. 599, 
98 NYS 760 [aff 189 N. Y. 532 mem, 
82 NE 1184 mem]; Johnston v. Fer- 
ris, 14 Daly 302, 12.NYSt 666; Post 
v. New York, 86 Mike. 300, 148 NYS 
568 [aff 166 ‘App. Div. 919 mem, 152 
NYS 1138 mem]; American Seeding 
Mach. Co. v. John Conklin’ s Sons Co., 
64 Mise. 652, 120 NYS 592 [aff 145 
App. Div. 950 mem, 130 NYS 1104 
mem]; Kirkwood v. Smith, 47 Misc. 
301, 95 NYS 926 [aff 111 ‘App. Div. 
923 mem, 96 NYS 1132 mem]; Trask 
v. Hazazer, 4 NYS 635. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, — 
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agreement secures to the lender considerable powers 
of supervision and control of the business is not nec- 
essarily conclusive that a partnership exists, as such 
stipulations are frequently demanded and accorded 
as additional security for the debt owing by one par- 
ty to the other;*® and if such provisions are merely 
designed to secure the repayment of the indebtedness 
The question whether 
the alleged loan is to be repaid or not is important. 
To constitute a loan the money advanced must be 
returnable in any event and if it is so repayable and 
constitutes a personal debt, there is no partner- 
It is not a loan if repayment is contingent 
upon the profits, for in such a ease it is made, not 
upon the personal responsibility of the borrower, 
but upon the security of the business,‘* and where 
the money is so risked in the business, it strongly 
tends to show that the contract was one of partner- 
ship and not a mere loan.?* Liability for losses tends 
to show partnership, while the absence of such liabil- 
In accordance with gen- 
eral rules,*® where nothing appears but the furnish- 
ing of money and a sharing in the profits, a partner- 
ship will be presumed,** but the presumption is prima 


no partnership is created." 


ship, 


ity tends to show a loan.*® 


Simpson, 188 Pa. 393, 
Forney, 182 Pa. 
Dale v. Pierce, 85 Pa. 


Pa.—Page v. 
41 A 638; Krall v. 
6, 37 A 846; 
474. 

Porto Rico.—Paniagua v. Sobrinos 
de Ezquiaga, 14 Porto Rico 776. 

S. C.—Drake v. Ramey, 37 S. C. L. 

Acom, (Civ. 


ats 
. Tex.—Eddingston v. 

A.) 259 SW 948; Altgelt v. Elmen- 

dorf, (Civ. A.) 86 SW 41. 
Vt.—Stearns v. Haven, 16 Vt. 87. 


Wash.—Fowler v. Hunter, 140 
Wash. 368, 249 P 495. 
: W. Va.—Dils v. Bridge, 23 W. Va. 
0. 

hne.— Ex p, Mills; Ti R..8 Ch. 1569; 


red) Ee OG) sett. 
In re Stone, 33 Ch. 
ID. $41). x* p. Taylor, 12.:Che D)-366: 
Bullen v. Sharp, L. R. 1 C. P. 86; Kil- 
shaw v. Jukes, 3 B. & S. 847, 113 ECL 
847, 122 Reprint 317; Ex p. Briggs, 
3 Deac. & C. 367; Dean v. Harris, 33 
L. T.. Rep. N. 8. 639. 

Ont.—Northern R. Co. v. Patton, 15 
Way CIP s 82: 

70. Dubos v. Jones, 34 Fla. 539, 16 
$3922 "Martin «+. Peyton, 246" N.Y. 
213, 158 NE 77. 

71. Fla.—Dubos v. Jones, 34 Fla. 


539, 16 S 392. 

Il]l.—Foote v. Off, 45 Ill. A. 516. 

: ad Fe. Tas. “loo ve Me- 
Clain, 85 SW_ 699, 27 Kyl 461. 

Minn.—T. R. Foley Co. v. McKin- 
ley, 114 Minn. 271, 1381 NW 316. 

N. J.—Austin v. Neil, 62 N. J. L. 
462, 41 A 834; Brundred v. Muzzy, 
25 N. de Li. 268 Pate 125) IN. 02. ah 

N. Y.—Martin v. Peyton, 246 N. Y. 
Zio, Los INE 77: 

Or.—Klosterman v. Hayes, 17 Or. 


325, 20 P 426. 

Ra z . Simpson, 188 Pa. 393, 
41 A 638. 
vVt.—Stearns v. Haven, 16 Vt. 87. 
Eng.—Mollwo J Court of Wards, 


Knox v. Gye, L. 
10 Jur. N. S. 908]; 


Aces 4a ei, 
72. Cal.—Auditorium Co. v. Bar- 
sotti, 40 Cal. A. 592, 181 P 413. 
Fla.—Dubos v. Jones, Sau Mla. P59) 


16 S 392. 

Ky.—Edwards v. Johnson, 219 Ky. 
ELS, 592 SW 750. 

Miss.—Cudahy Packing Co. v. Hi- 
peu: 92 Miss. 234, 46 S 73, 18 LRANS 

U5. 

N. Y.—Eager v.-Crawford, 76 N. Y. 
97; Wisotzkey v. Niagara F. Ins. Co., 
iZs AppaDiv. 599; 98. NYS) T60s=Eatt 
189 N. Y. 532 mem, 82 NE 1134 mem]. 

Porto Rico.—Sobrinos de Ezquiaga 
v. Munitiz, 11 Porto Rico 135; So- 
brinos de Ezquiaga v. Munitiz, 11 
Porto Rico 100, 


73. Dubos v. Jones, 34 Fla. 539, 16 
S 392. : 
74. Fla.—-Dubos v. Jones, supra. 
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Rent. 


firm.®? 


Iowa.—Richards v. Grinnell, 63 


Iowa 44, 18 NW 668, 50 AmR 727. 


Ky.—Roberts v. C. W. Adams, etc., 
Co., 110 SW 314, 33 KyL 207. 

Mich.—Wells v. Babcock, 56 Mich. 
276, 22 NW 809, 27 NW 575. 

Porto Rico.—Sobrinos de Hzquiaga 
v. Munitiz; 11 Porto Rico 135;  So- 
brinos de Ezquiaga v. Munitiz, 11 
Porto Rico 100. 

75. U.S.—Stevens v. McKibbin, 68 
Fed. 406, 15 CCA 498. 

Ala.—Smith v. Garth, 32 Ala. 368. 

Tl ——Adame vb unks 53 111, 209° 

Ky.—Edwards v. Johnson, 219 Ky. 
£3). 292) Siw) T5080" Roya, eC.atW hayne 
Supply Co. v. McGowan, 213 Ky. 102, 
280 SW 491. 

Pa.—Rosenblatt v. Weinman, 225 
Pa. 200, 74 A 54. 

[a] Application of rule.—A con- 
tract, whereby a party advanced mon- 
ey for the other to use in the pur- 
chase of corporate stoek, and provid- 
ing for a division of profits, but that 
any loss should be borne by the pur- 
chaser, did not contemplate a part- 
nership, but was simply a’ contract 
of indemnity against loss, the con- 
sideration to the indemnitor being 
the privilege of sharing in profits. 
Rosenblatt v. Weinman, 225 Pa. 200, 
74 A 54. 

76. See supra §§ 56-69. 

77. In re Hoyne, 277 Fed. 668 [cer- 
tiorari den 258 U. S. 623 mem, 42 
SCt 317 mem, 66 L. ed. 796 mem]; 
Roberts v..C) W., Adams, ett., Co, tx0 
SW 314, 33 KyL 207; Martin v. Pey- 


ton, 246° Ne Y. 213, 158 NE) 77. 

78. Inre Hoyne, 277 Fed. 668 [cer- 
tiorari den 258 U. S. 623 mem, 42 SCt 
317 mem, 66 L. ed. 796 mem]; Audi- 
torium Co. v. Barsotti, 40 Cal. A. 592, 
Tel P 413. 

79. U. S.—Moore v. Walton, 17 


bY Sass Now 95.09) 
- lowa.—Williams vy. Soutter, 7 lowa 
ee 
Miss.—Brinson v. Berry, 7 S 322. 
Eng.—Ex p. Harris, De Gex 165. 
Ont.—Hill v. Bellhouse, 10 U. C. C. 
Pa2ee Darling ww. -Bellhouse,, 195 Ui 
(Os V@Rr ls BOS: 
Executory partnership agreements 
see supra §§ 48, 


80. See supra §§ 56-68. 
81. U. S.—May v. International L. 
& T. Co., 92 Fed. 445, 34 CCA 448; 


Bigelow v. Elliot, 3 F. ‘Cas. No. 1,399, 
1 Clift. 28. 

Ala.—Pulliam v. Schimpf, 100. Ala. 
362, 14 S 488; McDonnell v. Battle 
House Co., 67 Ala. 90, 42 AmR 99; 
Dillard v. Scruggs, 36 Ala. 670. 

Ark.—Paris Mercantile Co. v. Hun- 
ter, 74 Ark. 615, 86 SW 808. 

Cal.—Westcott v. Gilman, 170 Cal. 
doz, 150 PP 2%, AnnCasl9l6b 437: 
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facie only and not conclusive.*® 

Option to receive profits or interest. 
ment which secures to the lender the option to re- 
ceive a share of the borrower’s 
ceive interest on the loan, never operates as a con- 
tract of partnership, but at most is merely an execu- 
tory contract for a partnership, until the lender ex- 
ercises the option of sharing the profits.*® 

[§ 72] (d) Sharing Profits as, or in Addition to, 
In conformity with the general rules govern- 
ing the requisites of a partnership,®®° an agreement, 
whereby one party leases to another real or personal 
property and is to receive as rent, or in addition to 
a specified rent, a share of the profits derived by the 
lessee from the use of the property in his business, 
does not create a partnership or 
partners inter se.*+ 
property as well as the property itself may consti- 
tute a partner’s sole contribution to the eapital of 
the firm,*? it is often difficult to determine whether 
a person owning property used in a business and 
sharing the profits is a lessor or a partner of the 
In accordance with general rules** the ques- 
tion is ordinarily to be decided with reference to the 


An agree- 


net profits, or to re- 


make the parties 


However, as the mere use of 


eae v. Thiele, 51 Cal. A. 780, 19% BP 
Ga. RACOwws 


Augusta Southern R. Co., 107 Ga. 164, 
33 SE 36; Smith v. Summerlin, 48 Ga. 
nae Holloway v. Brinkley,. 42 Ga. 


awa. —Malvern Nat. Bank y. Hal- 
liday, 195 Towa 734, 192 NW 843; 
Brenard Mfg. Co. v. J. D. Sketchley 


Store, 185 Towa 694, 171 NW 18; 
Randall yv. Ditch, 123 Iowa 582, 99 
NW 190. 

Kan.—Weiland v. Sell, 83 Kan. 229, 
LOO ES Gl ae EUG ereinys Hammell, 63 Kan. 
733, 66 P 1026. 

La 5 Taz 
Ann. 302. 

Mass.—Reynolds v. Toppan, 15 
Mass. 370, 8 AmD 110; Holmes v. 


Old Colony R. Corp., 5 Gray 58. 
Mich.—Williams v. Rogers, 1106 

Mich. 418, 68 NW 240; Thayer We 

Augustine, 55 Mich. 187, 20 NW 898, 


54 AmR 361 
Mo.—Jones y. Bruce, (A.) 211 SW 
Allen vy. Coglizer, (A.) 208 SW 


692; 
102. 

Nebr.—Garrett v. Republican Pub. 
Co., 61 Nebr. 541, 85 NW 5387. 

N. J.—Austin v. Neil, 62 N. J. L. 
462, 41 A 834; Perrine v. Hankinson, 
11 N. deel, 181 

N. Y.—Cole v. Rome Sav. Bank, 96 
Mises, Usi8; 16d INWSS)E 1522 IW ailitone owe 
Rafel, 7 Misc. 663, 28 NYS 10; Dake 
V¥. Butler, te Mise. 3025.28 -NvViS) aoa 
[aff 80 Hun 602 mem, 29 NYS 1142 


mem]; W. D. Wilson Printing-Ink 
ne ap On RS, 15 NYS 293, 27 AbbN 
Sas 


Or.—Hanthorn v. Quinn, 42 Or. 1, 
GOpPEw Owe 

Pa am v. Rogers, 1 Pa. 255; 
Woodward v. Frailey, Pil LancLRev 


ee .—England v. England, 1 Baxt. 
(A.) 


16 SW 419 
Vt. —Tobias v. Blin, 21 Vt. 544. 
Va. 
550. 
Wash.—Z. C. Miles Co. v. Gordon, 
8 Wash. 442, 36 P 265. 
BHng. —Wish v. Small, 
170 Reprint 975. 
Que.—Denis y. 
Que. On B26: 
Quer Oy see 3'0 
Farming on shares see Landlord 
and Tenant § 1913 et seq. 
“Landlord and tenant” distin- 
guished from “partnership” see Land- 
lord and Tenant § 12. 


1 Campb. 331, 


Hudson Bay Co., 8 
Reid v. McFarlane, 2 


82. See infra § 179. 
83. See cases infra notes 84-96. 
84. See supra § 67. 
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legal intent of the parties®® as determined from a 
consideration of the terms of the whole agreement, 
the nature of the transaction, and the conduct of 
Where the agree- 
ment of the parties shows that they have stipulated 
for substantially the rights and liabilities of partners 
and their manifest intent is to become the proprie- 
tors of a common business for their mutual profit, 
they will be deemed partners,*’ notwithstanding they 
of property.*§ 
the other hand, the absence of such rights and pow- 
ers tends to establish that the transaction was for the 
rental of property and merely created the relation- 
ship of landlord and tenant or lessor and lessee.®® 
In the absence of other controlling circumstances, an 
intention not to assume the obligations of a partner 
is indicated where the compensation to be received 
for the use of property is expressly declared to be 
rent,°° or where the agreement is denominated a 
however, the fact that the business is 
given a firm name has been held a circumstance tend- 
ing to show that the parties intended a partnership.°? 


the parties in reference thereto.*°® 


eall their agreement a “lease” 


“lease gine 


85. See supra § 47. 
sé. Ark.—Marley v. Hackler, 176 
Atk: i238). 6. Sv (2d) 20 


Towa.—Malvern Nat. Bank v. Hal- 
liday, 195 Iowa 734, 192 NW 843. 

Nebr.—Garrett v. Republican Pub. 
Co., 61 Nebr. 541, 85 NW 537. 

N. H.—Mason y. Gibson, 73 N. H. 
190, 60 A 96. 

Or.—Hanthorn v. Quinn, 42 Or. 1, 
69) P. 817. 

Tex.—Harding v. Giddings, (Civ. 
A.) 256 SW 305 [rev on other grounds 
(Commn. A.) 267 SW 976]. 

. 87. U. S.—lLeavitt v. Windsor 
Land, etec., Co., 54 Fed. 439, 4 CCA 425. 

Ga. Dalton City ‘Conv Dalton Mfg. 
Wow oon Gan l248. 

Ilowa.—Malvern Nat. Bank y. Halli- 
day, 195 Iowa 734, 192 NW 843: 

Kan.—Horton First Nat. Bank v. 
Schuetz, 103 Kan. 229, 173 P 278. 


N. H.—Mason v. Gibson, 73 N. H. 
190, A 96. 

N. M.—Willey v. Renner, 8 N. M. 
641, 45 P 1132. 

Pa.—Merrall v. Dobbins, 169 Pa. 
480, 32 A 578. 

Tex.—Giddings Harding, 


(Commn. A.) 267 SW v976 [rev (Civ. 
A.) 256 SW 305]; Galveston, etc., R. 
Co. v. Davis, 4 Tex. Civ. A. 468, 23 
SW. 301. 

Wis.—Milwaukee Boston Store v. 
Katz, 153 Wis. 492, 140 NW 1088. 

88. Milwaukee Boston Store v. 
Katz, supra. 

89. Ark.—Drilling v. 
94 Ark. 505, 127 SW: 725. 

Iowa.—Malvern Nat. Bank v. Hal- 
liday, 195 Iowa 734, 192 NW 843; 
Brenard Mfg. Co. v. J. D. Sketchley 
Store, 185 Iowa 694, 171 NW 18. 

Mass.—Holmes v. Old Colony R. 
Corp., 5 Gray 58. 

Mich.—Beecher v. Bush, 45 Mich. 
188, 7 NW 785, 40 AmR 465. 

Nebr.—Garrett v. Republican Pub. 


Armstrong, 


Co., 61 Nebr. 541, 85 NW 537. 
N. J.—Austin v. Neil, 62 N. J. L. 
462, 41 A 834; Perrine v. Hankin- 


SOM WiaeNe olor ee 

N. Y.—Milton-Alvin Holding Co. v. 
Williams, LO 2a VES eR Aes GS INGYeS etl 
[aff 183 App. Div. 907 mem, 169 NYS 
1105 mem]. 

Okl.—McKallip v. Geese, 30 Okl. 
83, 118 Po 586. 

Or.—Hanthorn v. Quinn, 42 Or. 1, 
69 P 817. 

Ss. CH American Type’ Founders’ 
Co. v. Greenwood Printing Co., 88 S. 
Cc. 308, 70 SE 803. 

Tex.—Ogus, etc., Co. v. Foley Bros. 
Dry Goods Co., (Commn. A.) 252 SW 
1048 .fmod ) (Civ. A.) 241) SW-* 2671: 
Harding v. Giddings, (Civ. A.) 256 
Sw 305 [rev on. other grounds 
(Commun. A.) 267 SW 976]. 
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On 


Ont.—Munson vy. Hall, 10 Grant Ch. 
61; Haydon v. Crawford, 3 U. Cc. Q. B. 
OMS! Dees 

90. Garrett. «v.-sRepublican Pub. 
Co., 61 Nebr. 541, 85 NW 587. 

91. Harding v. Giddings, (Tex. 
Civ. A.) 256 SW 305 [rev on other 
grounds (Commn. A.) 267 SW 976]. 

92. Malvern Nat. Bank v. Halli- 
day, 195 Iowa 734, 192 NW 843. 

93. Garrett v. Republican Pub. Co., 
61 Nebr. 541, 85 NW 537; Hanthorn 
v. Quinn, 42 Or. 1, 69 P 817; Ameri- 
can Type Founders’ Co. v. Greenwood 
Printing Co., 88 S.-C. 308, 70 SH 803; 
Ogus, ete, Co. v. Foley Bros. Dry 
Goods Co., (Tex. Commn. A.) 252 SW 
1048 [mod (Ciy. A.) 241 SW _ 267]. 

94. Garrett v. Republican Pub. Co., 
61 Nebr. 541, 85 NW 537. 

95. Leavitt v. Windsor Land, etc., 
Co., 54 Fed. 489, 4 CCA 425; South 
Carolina, “ete., Re. Coe v5 Augusta 
Southern R. Co., 107 Ga. 164, 33 SE 
36; Ogus, etec., Co. v. Foley Bros. Dry 
Goods Co., (Tex. Civ. A.) 241 SW 267 
{aff (Commn, A.) 252 SW 1048]. 

96. Harding v. Giddings, (Tex. 
Civ. A.) 256 SW 305 [rev on other 
grounds (Commn. A.) 267 SW 976]. 


97. Sée supra §§ 56-69. 
98. See statutory provisions. 
99. U. S—Atlantic Coast Realty 


Co. v. Robertson, 240 Fed. 372, 153 
CCA 298; Gentry v. Singleton, 128 
Fed. 679, 63 CCA 231 [aff 4 Ind. T. 
346, 69 SW 898]; McKinley v. Lloyd, 
128 Hed. 519; Hambly v. Bancroft, 


838 Fed. 444; Woolworth v. McPher- 
som, 55 Fed. 558; Brown v. Hicks, 
24 Fed. 811; Bigelow v. Elliot, 3 F. 


Cas. No. 1,399, 1 Cliff. 28; In re Blu- 
menthal 3° BaCast Now 1575, Le Nat 
BankrReg 555; Hazard v. Hazard, 11 
BY ‘CasiNo: 6,279. 1 Story, sii. inere 
Pierson, 19 F. Cas. No. 11,153. 

Ala —Gray ‘Cotton, =ete; = Conv. 
Smith, 214 Ala. 606, 108 S 532; Zuber 
v. Roberts, 147 Ala..512, 40° S 319; 
Stafford v. Sibley, 106 Ala, 189, 17 S 
324; Lee v. Wimberly, 102 Ala. 539, 
15 S 444; Tayloe v. Bush, 75 Ala. 432; 
Randle v. State, 49 Ala. 14; Moore 
v. Smith, 19 Ala. 774; Washington, 
ete, RB. Conv Stallworth, 20,Alas A: 
554, 108 S 6038; Collier v. De. Jernett, 
TE INI eee SS ag: SO altel 

: azort v. Bahner, 9 SW (2d) 
305; Stephens v. Neely, 161 Ark. 114, 
255 SW 562, 45 ALR 12386; Kent v. 
State, 143 Ark. 439, 220 SW 814; Rec- 
tor v. Robbins, 74 Ark. 437, 86 SW 
667; Gardenhire v. Smith, 39 Ark. 
280; Christian Vv. Crocker, 25 Ark, 
327,99 AmD 223 Olmstead’ v. Hill, 2 
Ark. 346. 

Cal.—Westcott v. Gilman, 170 Cal. 
562, 150 PB 777,, AnnCaslol¢H 4376 
Lyden v. Spohn-Patrick Co., 155 Cal. 


[§§ 72-73 


The right to control or direct the business is an im- 
portant consideration, the existence of such a right 
ordinarily tending to establish a partnership, and its 
absence the contrary.?? 
to the agreement is given power to make contracts 
so as to bind all is a circumstance showing the non- 
existence of a partnership.°* 
alleged lessor to bear part of the losses or expenses 
ordinarily tends to show a partnership, and the ab- 
sence of such liability the contrary.°®° 
mere clause providing for the participation in both 
profits and losses does not establish a partnership 
against the intent of the parties not to create one.°® 

[§ 73] (e) Sharing Profits as, or in Addition to, 
Other Compensation for Services. 
with the general rules governing the requisites of a 
partnership?’ and sometimes by virtue of statute,®® 
the mere fact that the servant, employee, or agent ‘of 
a person engaged in a business by a®reement receives 
as remuneration for his services in connection there- 
with a percentage of the profits of the business,?? 
or a stipulated salary and a share of the profits as a 


The fact that neither party 
A stipulation by the 


However, a 


In conformity 


177, 100 P 236; ‘Title Ins., etc., Co. v. 
Grider, 152 Cal. 746, 94 P 601; Cow- 
ard v.. Clanton, 122 Cal. 451, 55 P 
147; Stone v. Bancroft, 112 Cal. 652, 
44 _ P 1069; Smith v. Moynihan, 44 
Cal. 53; Dempsey-Kearns Theatrical, 
ete, Enterprises, Inc. vy. Pantages, 
(A.) 267 P 550; Freeman v. Sullivan, 
(A.) 260 P 807; Phillips v. Mires, 2 
Cal. A. 274, 88 P 300. 

Colo.—Omaha, etc., Smelting, etc., 
Co. v. Rucker, 6 Colo. A, 334, 40 P 


853. 
Marshall, 12 


Conn.—Loomis _ vy. 
Conn. 69, 30 AmD 596. 

Ga.—Dawson Nat. Bank v. Ward, 
120 Ga. 861, 48 SE 313; Padgett v. 
Ford, 117 Ga. 508, 438 SE 1002; Thorn- 
ton v, McDonald, 108 Ga. Be 33 SH 680; 
Cherry v. Strong, 96 Ga. 183, 22: SB 
707; Nellis v. Green, 36 Ga. A. 684, 
137 SE 843; Allgood vy. Feckoury, 36 
Ga. A. 42, 135 SE 314. 

Hawaii.—Winkelbach v. Honolulu 
Amusement Co., Ltd., 20 Hawaii 498. 

Ill.—Clemens v. Crane, 234 Ill. 215, 
84 NE 884 faff 135 Tl. A. 68]; 
pay tne v. Evans, 209 Ill. 376, 70 NE 
906 [rev 108 Ill. A. 145]; Southworth 
v. People, 183 Ill. 621, 56 NE 407 [aff 
85 Ill. A. 289]; Mayfield v., Turner, 
180 Ill. 332, 54 NE 418; National. 
Surety Co. v. T. B. Townsend Brick, 
CUCE 1OO. 55 eG del Ope NS 938; 
Stevens v. Faucet, 24 Tl. 483; 
pont v. Lanphere, 04 Scie 232; 
Hibenschutz v. Wetten, 64 Ill. A. 617. 

Ind.—Sims v. Dame, 113 Ind. 127, 
15 NE 217; Boyce v. ‘Brady, 61 Ind. 
Hee Blisworth vy. Pomeroy, 26 Ind. 

Iowa.—Johnson vy. Carter, 120 Iowa 
355, 94 NW 850; Porter v. Curtis, 96 
Iowa 5389, 65 "NW 824; Clark. v. 
Barnes, 72 Iowa 5638, 34 NW 419; Hol- 
brook’ v. Oberne, 56 Iowa 324, ) NW 
291; Reed v. Murphy, 2 Greene 574; 
Price v. Alexander, 2 Greene 427, 53 
AmD 526. 

Kan.—Durkee v. Gunn, 41 Kan. 496, 
21 P 637, 13 AmSR 300, 41 Kan! 
503, 21 P 1054 

Ky.—Fuqua_ v. Massie, 95 Ky. 387, 
25 SW 875, 15° Kyl 849; Donley v. 
Hall, 35 Bush 549; Heran Vv.) dally 1 
B. Mon. 159, 35 AmD 178. 

La.—Bluefields SS. Co. v. Lala Fer- 
reras Cangelosi SSjsCo., 183 La. 424, 
63 S 96; Leonard > Sparks, 109 La. 
548, 338 S 594; McWilliams v. Elder, 
52 La. Ann. 995, DESO BON Collom 
v. Bruning, 49 La. Ann. 1257, 22 8S 
744; Greend v. Kummel, 41 La. Ann. 
65, 5 S 555; Maunsell Vv. Willett, 36 
La. Ann. 329: Halliday v. Bridewell, 
36 Tua. Ann. 238: Chaffraix v. Price, 
29 La. Ann. 176; Miller v. Chandler, 
29 La. Ann. 88; Lalanne Ng McKinney, 
28 La. Ann. 642; Belden v. Read, 27 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 73] 


further compensation,! does not of itself make such 
servant, employee, or agent a partner in the busi- 


Ia. Ann. 1035 St. ‘Vietor v. Daubert, 
9 La. 314, 29 AmD 447; Cline v. Cald- 
well, 4 La. 137; Bulloc v. Pailhos, 8 
Mart. N. S. 172. 

Me.—Holden y. French, 68 Me. 241; 
Braley v. Goddard, 49 Me. 115; Dwin- 
el v. Stone, 30 Me. 384. 

. Md.—Hall v. Waggaman, 29 A 585; 
Sangston v. Hack, 52 Md. 173; Ben- 
son v. Ketchum, 14 Md. 331; Bull v. 
Schuberth, 2 Md. 38; Kerr yv. Potter, 
6 Gill 404. 

Mass.—Phipps v. Little, 213 Mass. 
414, 100 NE 615; Blanchard v. Coo- 
lidge, 22 Pick. 151; Baxter v. Rod- 
man, 3 Pick. 435; Hitchings v. Ellis, 
12 Gray 449. 

Mich.—Klein v. Kirschbaum, 240 
Mich. 368, 215 NW 289; Morrow Vv. 
Murphy, 120 Mich. 204, 79 NW 193, 
80 NW 255; Stockman v. Michell, 
109 Mich. 348, 67 NW 336. : 

Minn.—Wass v. Atwater, 33 Minn. 
83, 22 NW 8&8. é 

Miss.—Lipscomb v. State, 148 Miss. 


410, 114 S 754; Bacot v. Hazlehurst 
umber (Co., 23 “S481 5" Harris» v- 
Threefoot, 12 S 335. 


Mo.—Hely v. Hinerman, 303 Mo. 147, 
260 SW 471; Mackie v. Mott, 146 Mo. 
230, 47 SW 897; Darling v. Potts, 118 
Mo. 506, 24 SW 461; Bremen Sav. 
Bank v. Branch-Crookes Saw Co., 104 
Mo. 425, 16 SW 209; Wiggins v. Gra- 
ham, 51 Mo. 17; Mulholland v. Rapp, 


50 Mo. 42; J. A. Schaefer Constr. Co. 
v. Jones, (A.) 3 SW_ (2d) 286; Jones 
yv.-Bruce, (A.) 211 SW 692; Skinner 


v. Whitlow, 184 Mo. A. 229, 167 SW 
463; Sawyer v. Burris, 141 Mo. A. 
108, 121 SW 321; Gille Hardware, 
etc., Co. v. McCleverty, 89 Mo. A. 154; 
State v. Donnelly, 9 Mo. A. 519. 

Mont.—Beasley v. Berry, 33 Mont. 
Ae 840-791; 

Nebr.—Agnew v. Montgomery, 72 
Nebr. 9, 99 NW 820; Whitney v. 
Gretna State Bank, 50 Nebr. 438, 69 
NW 933; Atna Ins. Co. v. Wilcox 
Bank, 48 Nebr. 544, 67 NW _ 449, 
Daugherty v. Gouff, 23 Nebr. 105, 36 
NW 351. 

Nev.—Vietti v. Nesbitt, 22 Nev. 390, 
a eee ale 

N. H.—Atherton v. Tilton, 44 N. H. 
452; Newman v. Bean, 21 N. H. 93; 
Clement v. Hadlock, 13 N. H. 185. 

N. J.—Stone v. West Jersey Ice 
Mis. sCo.7 165 IN-= J: © 207. 46 SA 696: 
Perry v. Smith, 29 N. J. L. 74, Cor- 
nell v. Redrow, 60 N. J. Eq. 251, 47 
A 56; Jernee v. Simonson, 58 N. J. 
Eq. 282, 43 A 370; Hargrave v. Con- 
roy, 19 N. J. Eq. 281; Nutting v. Colt, 
Tacs 3. EX. 539. 

N. Y.—Meriden First Nat. Bank v. 
Gallaudet, 122 N. Y. 655 mem, 25 NE 

“909, 3 Silvy. A:-132; In re Grapel, 112 
N. Y. 419, 20 NE 542; Cassidy v. Hall, 
97 N. Y. 159; Smith v. Bodine, 74 N. 
Y. 30; Leonard v. New York, etc., 
Tel. Co., 41 N. Y. 544, 1 AmR 446; 
Brrekie “yo ), Pekhart, 230 Ny -Y.> 132: 
Smith v. Wright, 4 Abb. Dec. 274, 1 
AbbPr 243; Moscowitz v. Sassulsky, 
141 App. Div. 763, 126. NYS 513 [aff 


206 N. Y. 720 mem, 100 NE 1130 
mem]; lLarzelere vy. Taber, 119 App. 


Div, $1,, 108 NYS 9705,’ Merchants’ 
Nat. Bank v. Barnes, 32 App. Div. 92, 
52 NYS 786 [aff 172 N. Y. 618 mem, 
64 NE 945 mem]; Hotchkiss v. Eng- 
lish, 47 Hun 369, 6 Thomps. & C. 658; 
Wright v. Delaware, ete., Canal Co., 
40 Hun 343; Lewis v. Creider, 49 
Barb. 606 [aff 51 N. Y. 231]; Osbrey 
v. ‘Reimer, 49 Barb. 265;" Conklin v. 
Barton, 43 Barb. 485; Brockway v. 
Burnap, 16 Barb. 309; Beudell v. Het- 
trick, 35 N. Y. Super. 405, 45 HowPr 
198; Strong v. Place, 27 N. Y. Super. 
3885 [rev on other grounds 51 N: Y. 
627]; Merwin v. Playford, 26 N. Y. 
Super. 702; Ogden v. Astor, 6 N. Y. 
Super. 311; Cole v. Rome Sav. Bank, 
96 Misc. 188, 161 NYS 15; Heck v. 
Voelkle, 95 Misc. 692, 160 NYS 903, 
American Seeding Mach. Co. v. John 
Conklin’s Sons /Co., 64 Misc. 652, 120: 
NYS 592 [aff 145 App. Div. 950 mem, 
130 NYS 1104 mem]; Smith v. Dunn, 
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44 Misc. 288, 89 NYS 881; Hunt v. 
McCabe, 40 Misc. 461, 82 NYS 661; 
Schultz v. Brackett Bridge Co., 35 
Misc. 595, 72. NYS 160; Delise v. Pal- 
ladino, 16 Mise. 74, 837 NYS 705; Le- 
vine v. Lilly, 172 NYS 256; Winne 
v. Brundage, 40 NYS 225; Hayward 
v. Barron, 19 NYS 383; W. D. Wilson 
Printing-Ink Co., Ltd. v. Bowker, 15 
NYS 293; Edwards v. Dooley, 13 
NYSt 596 [aff 120 N. Y. 540, 24 NE 
827]; De Cordova v. Powter, 8 NYSt 
431; Demuth v. Sternheimer, 1 NY 
CityCt 448. 

N. C.—American Trust Co. v. Vir- 
Sinia Jus ins: Col om Nees moos, ee 
SE. 706; Lance vy. Butler; 135 N. C. 
419, 47 SH 488. 

Oh.—Merchants’ Nat. Bank  v. 
Standard Wagon Co., 9 OhS&CP 380, 
6 OhNP 264; In re Mair, 2 OhS&CP 
362, 7 OhNP 309. 

Okl.—J. P. Martin Co. v. O’Connor, 
120 Okl. 92, 250 P 529; Nix v. Green, 
95 Okl. 247, 219 P 380; -Chadwell:v. 
Brown, 88 Okl. 44, 211 P 410; Mu- 
nicipal Pav. Co. v. Herring, 50 Okl. 
470,'150 P 1067. 

Or.—Sevier v. Mitchell, 72 Or. 483, 
142 P 780; Shebley v. Quatman, 66 
Or. 441, 184 P 68; Cogswell v. Wilson, 
EELO MSA; 24 se LLB: 

Pa.—Phmling v. D. L. Ward Co., 
27.9 Paw 52k; 124 Ay 18s, Inure: De. Ha= 
ven, 248 Pa. 271, 93 A 1013; Kauf- 
mann v. Kaufmann, 222 Pa. 58, 70 A 
956; Ryder v. Jacobs, 182 Pa. 624, 38 
A 471; Kifer v. Smyers, 15 A 904; 
Edwards v. Tracy, 62 Pa. 374; Dun- 
ham v. Rogers, 1 Pa, 255; Miller. v. 
Bartlett, 15 Serg. & R. 137; Page v. 
Koons, 32 Pa. Co. 496; Walter’s App., 
1 Chest. Co. 278; Graybill v. Hilde- 
brand, 23 LancLRev 238. 

Philippine.—Fortis v. Hermanos, 6 
Philippine 100. 

R. I.—State v. Hunt, 25 R. I. 75, 
te 773, 987; Potter v. Moses, 1 R. I. 
30. 

Ss. C.—State v. Sanders, 52 S. C. 
580, 30 SE 616; Huff v. Watkins, 18 
S.C. 5108) Lowny ave Brooks, 13 «SiG 
L. 421. 

Tenn.—H. T. Hackney Co. v. Rob- 
ert E. Lee Hotel, 156 Tenn. 243, 300 
SW 1; Norment v. Hull, 1 Humphr. 
320; Bell v. Hare, 12 Heisk. 615; 
Southworth v. Thompson, 10 Heisk. 
10;| Mann v. Taylor, 5 Heisk. 267. 

Tex.—Altgeldt v. Alamo Nat. Bank, 
98 Tex, 2525 838 “SW 6 [rev. (Civ. A.) 


79 SW 582]; Cothran v. Marmaduke, 
60 Tex. 370; Goode v. McCartney, 10 
Tex. 193; Express Pub. Co. v. Perry, 


(Civ. A.) 10 SW (2d) 574; Prank v. 
Gaffney, (Civ. A.) 2 SW (2d) 885; 
Southern Surety Co. v. Texas Em- 
ployers’ Ins. Assoc., (Civ. A.) 2 SW 
(2d) 310; Ogus, etc, Co. v. Foley 
Bros. Drs. Goods Co,, (Civ. A) 241 
Sw 267 [aff-(Commn, A.) 252 SW 
1048]; Ramsey v. Empire Timber, 
etc., Co., 63 Tex. Civ. A. 576, 134 SW 
294; .Bauer v. Wilson, (Civ. A.) 79 
SW 364; Texas, etc. R. Co. v. Smis- 
sen, sl Tex. (Civ. 1A. 549, 73 (SW 42; 
Shute v, MeVitie, (Civ. A.) .72 SW 
433; Heidenheimer v. Walthew, 2 
Tex. Civ..A. 501, 21 - SW 981. 

Vt.—Deavitt v. Hooker, 73 Vt. 143, 
50 A 800; Clark v. Smith, 52 Vt. 529; 
Hawkins v. McIntyre, 45 Vt. 496; 
Morgan v. Stearns, 41 Vt. 398; Mason 
Vv. Potter; 26 Vt. 722. 

Va.—Manor v. Hindman, 123 Va. 
767, 97 SE 332; Artrip v. Rasnake, 96 
Va. 277, 31 SE 4; Wilkinson vy. Jett, 
7 Leigh (34 Va.) 115, 30 AmD 498. 

Wash.—State v. Walla Walla Coun- 
SR ta Ct., 148 Wash. 616, 269 P 


W. Va.—Tyler v. Teter, 75 W. Va. 
217, 883 SEH 906; Clark v. Emery, 58 
W. Va. 637, 52,SE 770, 5 LRANS 503; 
Sodiker v. Applegate, 24 W. Va. 411, 
49 AmR 252; Logie v. Black, 24 W. 
Veils 

Wis.—Waener v. Buttles, 151 Wis. 
668, 1389 NW 425, AnnCas1914B 144; 
Langley v. Sanborn, 135 Wis. 178, 
114 NW 787; Sohns v. Sloteman, 85 
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ness. However, as a partnership may be formed be- 
tween persons some of whom contribute only services 


Wis; 113,55) INW) 158ss Lay Eillex iv. 
Burss, 77 Wis. 538, 46 NW 801; Sar- 
gent v. Downey, 45 Wis. 498. 
Eng.—Ross v. Parkyns, L. R. 20 
Ho. sels Pott v. Eyton; s7Co Ba ed, oF 
ECL 32, 136 Reprint 13; Ex p. Hickin, 
3 De G. & Sm. 662, 64 Reprint 651; 
Reg. v. Wortley, 2: Den:C. C7333 ;/ 169 
Reprint 527; Edmundson v. Thomp- 
son, 2 F. & F. 564; Burnell v. Hunt, 5 
Jur. 650; Harrington v. Churchward, 


6 Jur. N. S. 576; Holme’s Case, 2 
Lew. C. C. 256, 168 Reprint 1146; 
Andrews-v. Pugh, 24 L. J. Ch. 58; 


Stocker v. Brockelbank, 3 Macn. & G. 
250, 49 EngCh 189, 42 Reprint 257; 
Rawlinson v. Clarke, 15 M. & W. 292, 
153 Reprint 860; Meyer v. Sharpe, 5 
Taunt. 74, 1 HCL 49, 128 Reprint 614; 
Perrott v. Bryant, 2 Y. & C. Exch. 61, 
160 Reprint 312. 

Can.—Hamilton Brass Mfg. Co. v. 
Barr Cash, ete., Co., 38 Can. S$. C: 216% 
Lotbiniere Lumber Co. v. Fortin, 
[1927] 4 DomLR 167. 

Ont.—Washburn v. Wright, 31 Ont. 
L. 138, 6 OntWN 131, 19 DomLR 412 
[allowing app 5 OntWN 515, 25 Ont 
WR 387]. (construing 10 Edw. VIL 
PLOLOAeCHt3 HSUSECB) Ga) Ae 

Que.—Bourboin v. Savard, 40 Que. 
Kk. B. 68; Beique v. Gaston, 54 Que. 
Super. 162. 

[a] In such case there is no com- 
munity of interest in the capital 
stock; the agent or servant does not 
act as, and is not, a principal trader; 
he is not clothed with the usual pow- 
ers, rights, or duties of a partner, but 
is subject to the orders of the owner 
of the business, and he has nothing 
to do with the losses, except as they 
affect the amount of his remunera- 
tion. Burckle v. Eckart, 1 Den. 337 
[aff 3 N. Y. 132]; Brown -v. Watson, 
Cie ex se 2 GEOR S Wine ID. 

[b] Purpose of agreement.—A 
share of the profits is given to quick- 
en diligence and secure ‘increased 


Tae Olmstead v. Hill, 2 Ark. 
[e] One who merely sells goods 


on a commission basis is not a part- 
ner even though his commission is to 
be a percentage of the net profits re- 
alized. Dixon y. Dixon, (Mo.) 181 SW 
84; Nugent v. Armour Packing Co., 
208 Mo. 480, 106 SW 648; Gill v. Fer- 
ris, 82 Mo. 156; Fehrenbach v. Stults, 
(Mo. A.) 206 SW 578; Miller v. Pep- 
perling, 185 Mo. A. 222, 170 Sw 328; 
Skinner v. Whitlow, 184 Mo. A. 229, 
167 SW 463; Ramsey v. Empire Tim- 
ber rete, (Co: 63 Tex: Civ, Ae bi oe ts4 
SW 294. 

[d] Real estate agents or bro- 
kers.— (1) One who acts as a real es- 
tate agent or broker in purchasing or 
selling land for another does not be- 
come a partner merely because he is 
to receive a percentage of the profits 
as compensation for his services. 
Barton v. Wamsley, 194 Iowa 591, 
190 NW 18; Durkee v. Gunn, 41 Kan. 
496, 21 P 637, 18 AmSR 300 [reh den 
41 Kan. 503, 21 P1054]. (2) A trans- 
action whereby plaintiff was to have 
the owner of lots erect a building 
and lease it to defendants, and was to 
receive a share of the profits, is one 
of brokerage and not a partnership. 


Griffiths v. Von Herberg, 99 Wash. 
235, 169 BP 587. 
1. U. S—Sugeg v. Hopkins, 11 


BiC2ad): 5172 (Snell wwe J. 4G: WPurner 
Lumber Co., 285 Fed. 356; Bankers’ 
Surety Co. v. Maxwell, 222 Fed. 797, 
138 CCA 345. 
Cal.—Westcott v. Gilman, 170 Cal. 
562, 150 P 777, AnnCas1916H 437. 
D. C.—Talbert v. U. S., 42 Ann. 1. 
Tll.—Street v. Thompson, 229 Ill. 
613, 82 NE 367; Rice v. Dougherty, 
UGS LE SeALe 125. 
ite we Sek v. Bennett, 118 Mass. 
Mich.—Stockman v. 


Michell, 109 
Mich. 348. 67 NW 366. 
Miss.—Van Duzer v. W. F. Zim- 
merman Lumber Co., 43 § 177. 
Mont.—Beasley v. Berry, 33 Mont. 
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to the capital of the business,” it is often difficult to 
determine whether the share of profits is taken as a 
debt due for services or as a coOwner and therefore a 
This question, under general rules,* is or- 
dinarily to be decided in accordance with the legal in- 
tent of the parties® as determined from a considera- 
tion of the terms of the whole agreement, the nature 
of the transaction, and the conduct of the parties in 
reference thereto,® with special reference to the right 
and powers conferred upon, or exercised by, or with- 
held, under the terms of the contract.? 


partner.® 


ANT, 84 P 191. 


Nebr.—Merritt v. Johnston, 109 
Nebr. 859, 192 NW 734; Whitney v. 
Gretna State Bank, 50 Nebr. 438, 69 
NW 9383. 

Nev.—Goodin v. Pitt, 36 Nev. 156, 
134 P 459. 

N. Y.—Lee v. Washburn, 80 App. 


Div. 410, 80 NYS 1040; Heck v. Voel- 
kle, 95 Mise. 692, 160 NYS 908. 

N. C.—Kootz v. Tuvian, 118 N. C. 
393, 24 SE 776. 

Wash.—Belch v. Big Store Co., 46 
Wash. 1, 89 P 174. ; 

2. See infra § 176. 


3. Couch v. Woodruff, 63 Ala. 466, 
472. And see cases infra notes 5-18. 
“Whether a person associated 


with another in trade or business, re- 
ceiving a share of the profits as com- 
pensation for his labor and skill, is, 
as between the parties themselves, to 
be esteemed a partner, or only a serv- 
ant or agent, is a question often of 
unmixed difficulty. The difficulty lies, 
not in ascertaining the principle by 
which the question may be deter- 
mined, but in its application to the 


varying facts of the particular 
eases.’ Couch v. Woodruff, supra. 
4 See supra §§ 56-69. 


a ste supra § 47. 

S.—Sugg v. Hopkins, 11 
in (aay 517. 

Ala.—Couch v. Woodruff, 63 Ala. 
466; Washington, etc., Coumy: 
Stallworth, 20 Ala, A. 554, 103 S 603. 

Cal.—Title Ins., ete., Co. v. Grider, 
152 Cal. 746, 94 P 601. 

Ky.—Bowman v. Blanton, 141 Ky. 
407, 182 SW 1041. 

La.—Bluefields SS. Co. v. Lala Fer- 


reras Cangelosi SS. Co., 133 La. 424, 
Com 60s 

Mich.—Canton Bridge Co. v. Eaton 
Rapids, 107 Mich. 613, 65 NW 761. 

Mo.—Torbert v. Jeffrey, 161 Mo. 
645, 61 SW 823; Hindman y. Secoy, 
(A.) 218 SW 416; Skinner v. Whit- 
low, 184 Mo. A. 229, 167 SW 463. 

Nebr.—Whitney v. Gretna State 
Bank, 50 Nebr. 438, 69 NW 933. 

N. Y.—Heck v. Voelkle, 95 Misc. 
692, 160 NYS 903. 

Okl.—Municipal Pav. Co. 
ring, 50 Okl. 470, 150 P 1067. 

Tex.—Southern Surety Co. v. Tex- 
as Employers’ Ins. Assoc., (Civ. A.) 
2 Sw(2d) 310. 

[a] When the agreement express- 
ly recites that one half of the net 
gain is to he “paid,” it negatives the 
idea that the person ‘receiving such 
share was interested in the venture 
as a partner, Shebley v. Quatman, 
66 Or. 441, 134 P 68. 

[b] Holding out as showing in- 
tent to form partnership inter se.— 
An agreement between two _ parties 
to operate a mercantile business in 
their joint names, one party to man- 
age the store, receive a fixed salary 
and one fourth of the net profits, con- 
stituted them partners as. between 
themselves, particularly in view of 
the fact that it would be unreason- 
able to hold themselves out as part- 
ners and thus subject themselves to 
partnership liability if they did not 
intend such relation to exist. Or- 
chard v. Dykeman, 43 N. B. 181, 21 


DomLR 106. 

7. uefevre v. Silo, 112 App. Div. 
464, 98 NYS 321; Municipal Pav. Co. 
v. Herring, 50 Okl. 470, 150 P 1067. 


8. U. S.—Buckingham y. Chicago 


v. Her- 


PARTNERSHIP 


proprietors of a 


form or measure 
employee, agent, 
Where the | fact that neither 


First Nat. Bank, 131 Fed. 192, 65 CCA 
498; In re Beckwith, 130 Fed. 475 
[rev 138 Fed. 986, 71 CCA 240]; Ban- 
croft v. Hambly, 94 Fed. 975, 36 CCA 


595; Woolworth vy. McPherson, 55 
Fed. 558. 

Ala.—_-Herren v. Harris, 201 Ala. 
577, 78 S 921; @ouch v. Woodruff, 63 
Ala. 466. 

Ark.—Kent v. State, 143 Ark. 439, 
220 SW 814. 

Cal.—Lanpher v. Warshauer, 28 


Cal. An-457. 152-P 9335) Donleavey v. 
Johnston, 24 Cal. A. 319, 141 P 229. 

Colo.—Bernstein v. , Goldberg, 81 
Colo. 39, 253 P 477; Ramsay v. Meade, 
37 Colo. 465, 86 P 1018; Bloom v. Mc- 
Phee, ete., Co., 26 Colo. A. 256, 143 
P 825. 

Ga.—Maynard v. Jackson, 159 Ga. 
20, 124 SE 898s Smith Vv. Padrosa, 
139 Ga, 484, 77 SH 639; Huggins vy. 
HMugeins, \1lioGa, tt <432 Si 7595 
Nellis v. Green, 36 Ga. A. 684, 137 SE 
843; Gnann v. Cameron, 29 Ga. A. 
608, 116 SH 338; Dawson v. Blitech, 
11 Ga. A. 840, 76 SE 596. 

TS —-Fougner v. Chicago First Nat. 
Bank, 141 Tll. 124, 30 NE 442 [rev 
41 ‘Til: A. 202]; Robbins v. Laswell, 
. 865; Keller v. Keller, 193 Ill. 
Hyman v. Peters, 30 Ill. A. 


owe abn v. Newman, 49 Iowa 
424, 

Kan.—Simpson v. Tenney, 41 Kan. 
561, 21 P 634. 

Ky.—Bowman vy. Blanton, 141 Ky. 
407, 132 Sw 1041;° Lapp, ete., Co. v. 
Clark, 85 SW 717, 27 Kyl 452. 

La.—Graham Paper Co. v. Lewis, 
159 Mai5i, LOSS 2s. 

Me.—Bearce v. Washburn, 43 Me. 

4. 

Mass.—Ryder v. Wilcox, 103 Mass. 
24; Julio v. Ingalls, 1 Allen 41. 

Mich.—Runo v. Rothschild, 219 
Mich. 560, 189 NW 183; Dutcher v. 
Buck, 96 Mich. 160, 55 NW. 676, 20 
LRA 776; Smith v. Walker, 57 Mich. 
456, 22 NW 267, 24 NW 830, 26 NW 


(833. unt ve Hrikson, 57 Mich. 330; 
23 NW 832; Hamper’s App., 51 Mich. 
W116 NW 236. ' 
Mo.—Torbert v. Jeffrey, 161 Mo. 
645, 61 SW 823; Plummer v. Trost, 81 
Mo. 425; Lengle v.' Smith, 48 Mo. 
2763 Se Ale Schacter: Constr, Coyiive 
Jones, (A.) 3 SW (2d) 286; Hindman 
v. Secoy, (A.) 218 SW 416; Jones v. 
Stever, 154 Mo. A. 640, 136 SW 16. 
Nebr.—Gates v. Johnson, 56 Nebr. 


508, 77 NW 407. 

N. Y.—Stoller v. Franken, 171 App. 
Divs Join lok IN Wiss ooo Lefevre v. 
Silo, 112 App. Div. 464, ‘98 NYS Bo 1s 
Doncourt v. Denton, 55 Misc. 594, 105 
NYS 906 [aff 131 App. Div. 905 mem, 
115 NYS 1118 mem]. 

N. C.—Wright Co., Ince. v. Green, 
145 SE 16; Sawyer v. Elizabeth City 
First Nat. Bank; 114 N2'C. 13, 18 Sig 
949; Southern Fertilizer Co. v. Reams, 
105 N. C. 283, 11 SH 467. 

Oh.—Mooney v. Nagel, 14 Oh. Cir. 
CtiiNe, Sae22c.cs Oh, Gir’ (Ct io 
Wehrman v. McFarlan, 9 OhS&CP 

13 


400, 6 OhNP 333. 

Or.—Bloomfield  v. 
Orsay OSes oles 

Linton, 183 Pa. 186, 

Rogers y. Waltz, 5 Pa. 

18.-Pa. Co. 95, 12 “Monte: 


Buchanan, 


38 A 589; 
645, 


Pa.—Frazer v. 
Rallos, 2 


0. 
Philippine. —Duterte ~v. 


[§ 73 


agreement of the parties shows that they have stip- 
ulated for substantially the rights and liabilities of 
partners and their manifest intent is to become the 


common business for their mutual 


profit, they will be deemed partners;* while, on the 
other hand, the absence of such rights and powers 
tends to establish that no partnership was intended 
and that the arrangement was merely to provide a, 


of compensation for services as an 
or independent contractor.? The 
one nor the other of the parties to 


Piulppine 509. 

Ss. — ce v. Middleton, 75 S. C. 
105, 56 SE 156. 

S. D.—McPherson v. Swift, 22 S. 
DP: 1655" LLCS NW. 76;,. 133 AmSR 907. 

Tex. - Kelley Island Lime, etc., Co. 
v. Masterson, 100 Tex. 38, 93 Sw’ 427; 
Brinkley v. Harkins, 48 Tex. 2253 
Goode  v. McCartney, 10. Vex. a2 sn 
Knaur v. Jones, (Cogmmn. A.) 5 Sw 
(2a) 491 [mod (Civ. Bn) 299 SW 946]; 
Gamer Paper Co. v. Tuscany, (Civ. 
A.) 264 SW 132; Bell v. Bell, (Civ. 
A.) 259 SW 1105; Ramsey v. Empire 
Timber. etc., Co., 63 Tex. Civ. A..576, 
134 SW 294 

Wash.—Potter vy. Scheffsky, 139 
Wash. 238, 246 P 576; Styers v. Stir- 
rat. ete, inv. -Co.,, 65. Washer 616.9 elaks 
Pi seG. 

W. Va.—kKrebs v. Blankenship, 73 
W. Va. 539, 80 SH 948; Murphy v. 
DA ial ees 


Fairweather, 72 W. Va. 
Eng.—Heyhoe v. Burge, 9 C. B. 431, 


321. 


67 ECL 431, 137 Reprint 960; Katsch 
v. Schenck, 13 Jur. 668. 
N. B.—Lawton Saw Co., Ltd. v. 


Machun, 2 N. B. Eq. 112. 

N. S._Hallett v. Robinson, 31 N. 
Se 303; Townshend v. Adams, 26 N.S. 

peat Nets ona v. Boyer, 47 Que. 
Super. 508. 

[a] Discussion of rule.—“It may 
be safely asserted, as the result of 
the authorities, it seems to us, that 
where there is a communion of profit 
and loss—when the party is not only 
entitled to share in the profits, but 
must bear the losses, whereby he 
may not only be excluded from all 
compensation, but involved in liabil- 
ity he can be compelled to discharge 
from his individual, separate proper- 
ty; when it is plain that he looked 
beyond the personal responsibility of 
his associate, to an interest or lien 
upon the resulting. property or pro- 
ceeds—a right beyond that of an or- 
dinary creditor, which would survive 
the death or bankruptcy of this as- 
sociate; a mere agency, or employ- 
ment as a servant, is excluded, and, 
as between themselves, the parties are 
partners.” Couch v. Woodruff, 63 
Ala. 466, 472. , 

9 U. S.—Sugg v. Hopkins, 11 
Boe (20) oi: Snell Js CY viuirner 
Lumber Co., 285 Fed. 856; Metro- 
politan SS. Co. v. Pacific- Alaska Nav. 
Co., 260 Fed. 978; Bankers’ Surety 
Co. v. Maxwell, 222 Fed. 797, 138 CCA 
345; Keith v. Kellermann, 169 Fed. 
196; Corbin v. Holmes, 154 Fed. 593, 
83 CCA 367; In-re Schenkein, 113 
Fed. 421; Woolworth v. McPherson, 
55 Fed. 558. 

Ala:—Gray Cotton, ete, Co. Vv. 
Smith, 214 Ala. 606, 108 S 582; Pulli- 
am v. Schimpf, 100 "Ala. 362, 148 488; 
Alabama Fertilizer Co. v. Reynolds, 

79 Ala. 497, 85 Ala. 19, 4 S 639; Wash- 
meter etc, Re Co. ve Stallworth, 20 
Ala. A. 554, 103 S 683. 

Ark. Stone v. Riggs. MiG Se Atcke eid 
259 SW 412; Kent v. State, 143 Ark. 
439, 220 SW 814: Roach v. Rector, 93 
Ark. 521, 1283 SW 3899; Olmstead v. 
ER se Zi Arles 346. 

Cal. —tLyden v. Spohn-Patrick Co., 


Ub vCal Ui, OO SP HAS Ones itl easinise 
eter Conv, Grider, 152 Cal. 746, 94 P 
601; Wheeler v. Farmer, 38 Cal. 203; 


Hanna v. Flint, 14 Cal. 73; McPher- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-219 P 380; 
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the agreement is given the power to make contracts 
so as to bind all is a circumstance showing the non- 
The investment of cap- 
ital in the business in addition to services tends to 
show that the investor is a partner rather than em- 
ployee and the absence of such investment tends to 
A stipulated lability for losses 
and expenses is an important fact tending to show 
that the contract is one of partnership, for agents 
or servants are not usually lable for losses or ex- 
penses,!? and the absence of such liability, under the 
prevailing view, is a strong, if not conclusive, cir- 
cumstance against the existence of a partnership,'? 
although, according to other authorities, not neces- 


existence of a partnership.!° 


show the contrary.'? 


son v. Great Western Milling Co., 45 
Gall A.-9%,, 187 P80. 

Colo.—Teller v. Hartman, 16 Colo. 
447, 27 P 947; Lee v. Cravens, 9 Colo. 


RR 2. e 48 PY 159! 

Ga.—Allgood v. Feckoury, 36 Ga. 
A. 42, 135 SE 314; Veal v. Wood, '29 
Gas A 94, TLS SESS LSsie) Malko ve. La 


Grange Cigar Co., 15 Ga. A. 564,84 


SE 
Thompson, 229 Ill. 
National Surety Co. 
Th Bo “Townsend .srick,- etc... Co.; 
HGH Le 156, 2 INE 938 fat 74 -Lls 
A. 312]; Black v. Soeffling, 241 Ill. 
es Wilson v. McVay, 193 Ill. A. 
as 
Iowa.—Barton v. Wamsley,’ 194 
Iowa 591, 190 NW 18;° McCarney v. 
Lightner, 188 Iowa 1271, 175 NW 751; 
Duensing v. Paine, 150 Iowa 417, 130 
NW 385. 


Ill.—Street v. 
613, 82 NE 367; 
nv 


Ky.—Blackerby v. Oder, 201 Ky. 
403, 257 SW 43; Graham v. Swann, 
148 Ky. 608, 147 SW 11. 


La.—Bluefields SS. Co. v. Lala Fer- 
reras Cangelosi SS. Co., 133 La. 424, 
63 S 96; Bower v. Johnson, 28 La. 
Ann. 9. 

Me.—James Bailey Co. v. Darling, 
119 Me. 326, 111 A 410. 

Md.—Rumsey v. Livers, 112 Md. 
546,17 A 295, 

Mass.—Cambra v. Santos, 233 Mass. 
ody, 25) Ni t503; “Com= i. Bennett, 
i18 Mass. 443. 

Mich.—Carpenter v. Lennane, 166 
—Mich, 610, 182° NW. .4771>. Canton 
Bridge Co. v. Eaton Rapids, 107 Mich. 
613, 65 NW 761. 

Minn.—Davis vy. Peterson, 59 Minn. 
165, 60 NW 1007. 

Miss.—Van Duzer v. W. F. Zimmer- 
man Lumber Co., 43 § 177. 

Mo.—Miller v. Pepperling, 185 Mo. 
A. 222, 170 SW 328; Skinner v. Whit- 
low, 184 Mo. A. 229, 167 SW 463; 
Hartwell v. Becker, 181 Mo. A. 408, 
168 SW 837. 

Mont.—Hayes v. Moffatt, 271 P 433; 
Hill Cattle Corp. v. Killorn, 79 Mont. 
Boks wove a4 Oi, 

Nebr.—Whitney v. Gretna State 
Bank, 50 Nebr. 438, 69 NW 933. 

N. J.—Hargrave. v. Conroy, 19 N. 
ameuClan 2a. 

N. Y.—Richardson v. Hughitt, 76 
IN, wet oe Aim Rages smith vi Bo- 
dine, 74 N. Y. 30; Matter of Rosen- 
berg, 213 App. Div. 167, 209 NYS 315; 
Kleinbaum v. Miller, 202 App. Div. 
126, 195 NYS 821; Kent v. Universal 
Film Mfg. Co., 200 App. Div. 539, 193 
NYS 838; Burns v.. Niagara,. etc., 
Power Co., 145 App. Div. 280, 130 
NYS 54; Larzelere v. Taber, 119 App. 
Div. 61," 203 NYS-$70; Bickford’ vy. 
Searles, 9 App. Div. 158, 41 NYS 148; 
Beudel v. Hettrick, 35 N. Y. Super. 
405, 45 HowPr 198; Heck v. Voelkle, 
95 Misc. 692, 160 NYS 9038; Hunt v. 
McCabe, 40 Misc. 461, 82 NYS. 661; 
Martin v. Riehl, 27 Misc. 112, 58 NYS 


“141; Bershad v. Roshke, 196 NYS 
548; Levine v. Lilly, 172 NYS 256; 
Elaberkorns yivew tell, veer NGS (243% 
Wright v. Taylor, 9 Wend. 538. 
Okl1.—Nix v. Green, 95 Okl. 247, 


] Municipal Pav. Co. v. Her- 
ring, 50 Okl. 470, 150 P 1067. 
Or.—Shebley v. Quatman, 66 Or. 


-441, 184 P 68.4 


Pa.—Producers’ Lumber 


g 


Co: eve 
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PARTNERSHIP 


trolling 
prevail, 


ship.*° 


Guiniven, 260 Pa. 423, 103 A 916; 
Kaufmann v. Kaufmann, 222 Pa. 58, 
70 Ai 9563. Hays Vv. Colonial Trust 
Cog, ZU Pas 53, oon A doc meniscon 
vi. John’ Y:. Huber Co.,, 196) Pa. 5807 46 
or aha Ditsche v. Becker, 6 Phila. 
ry. C.—Lowry v. Brooks, 13 S. C. L. 
iti. 

S. D.—Grigsby v. Day, 9 S. D. 585, 
70 NW 881. 

Tex.—Southern Surety Co. v. Texas 
Employers’ Ins. Assoc., (Civ. A.) 2 
SW (2d) 310; McBrayer v. Smith, 
(Cine AL) 4S eS WWE 0S3a eva Sev, svi 
Empire Timber, etc., Co., 63 Tex. Civ. 
A. 576, 134 SW. 294; Johnston v. 
Steele, 48 Tex. Civ. A. 335, 107 SW 
631; O’Marrow v. State, 66 Tex. Cr. 
416, 147 SW ap 
Wash.—Griffiths v. Von Herberg, 99 
Wash, 285, 169.P 587; Belch vy. Big 
StonerCo.,u4GMwash Iso) es dias 

W. Va.—tTyler v. Teter, 75 W. Va. 
217, 838 SE 906; Mankin v. Jones, 68 
W. Va. 422, 69 SE 981; Clark v. Em- 
Cs) On Wi Var aOs tgs oe DSiasimO, ao 
LRANS 503. 

Eng.—Andrews v. Pugh, 24 L. J. 


Ch. 58; Rawlinson v. Clarke, 15 M. 
& W. 292, 153 Reprint 860. 
Can.—Lotbiniere Lumber Co. v. 
Fortin, [1927] 4 DomLR 167. 
[a] No partnership is shown 


where the person contributing serv- 
ices has no proprietary interest in 
the business or capital employed 
therein or in the increase or profits 
as they accrued. Sugg v. Hopkins, 


TATE T SKE (ACY MS RFTE, 
10..- Titles Ins,, ete. Co: aw. Grider, 
152..Cal... 746, 94-P. 601;, Skinner wv. 


Whitlow, 184 Mo. A. 229, 167 SW 463; 
Hargrave v. Conroy, 19 N. J. Eq. 281; 
Municipal Pav. Co. v. Herring, 50 Okl. 
470; 15.0) Pe LOG. 


11. Canton Bridge Co. v. Eaton 
Rapids, 107 Mich. 613, 65 NW 761; 
Styers =v. stirrat, vetces, Inv. Co.;) 65 


Wash. 676, 118 P 896. 

12). ‘Herren ‘V.i Harris, 201 Ala. 57/1, 
78 S 921; Couch v. Woodruff, 63 Ala. 
466; Scott v. Campbell, 30 Ala. 728; 
Clark v. Emery, 58 W. Va. 637, 52 SE 
770, 5 LRANS 503. 


13. U. S.—Snell v. J. C. Turner 
Lumber Co., .285. Fed. 356. 
Ala.—Gray Cotton, ete, Co. v. 


Smith, 214 Ala. 606, 108 S 582; Or- 
man v. Wilson, 203 Ala. 3338, 83 S 57; 
Washington, ete., R. Co. v. Stallworth, 
20 Ala. A. 554, 103 S 603. 

Ark.—Stone v. Riggs, 163 Ark. 211, 
259 SW 412. 


Cal.—Lyden v. Spohn-Patrick Co., 
155 -Cal. 17.7, 100 P2386; Title Ins, 
ae Co. v. Grider, 152 Cal. 746, 94 P 

JIowa.—Williams v. Herrin, 183 
Iowa 127, 165 NW 342, LRA1918F 
798; Porter v. Curtis, 96 Iowa 539, 


65 NW 824. 

Minn.—National Surety Co. y. 
Winslow, 143 Minn. 66,173 NW 181. 

Mo.—Skinner v. Whitlow, 184 Mo. 
A. 229, 167 SW 463. 

N. Y.—Leonard v. New York, etc., 
Mel.. Co:,” 41- Ni 544, 1 AmR 446; 
Heck. v. Voelkle, 95 Misc. 692, 160 
NYS 903; Bershad v. Roshke, 196 
ee 548; Levine v. Lilly, 172 NYS 


56. 
Okl.—Nix v. Green, 95 Okl. 247, 219 
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gif 


A mere 


P 380; Municipal Pav. Co. v. Her- 
ring, 50? Ok 470, 150 P 1067. 

Tex.—Christian v.: Dunavent, (Civ. 
A.) 232 SW 875; McBrayer v. Smith, 
(Civ. A.) 145 SW 1053. 

Va.—Jarvis v. Wallace, 139 Va. 171, 
123 SE 374; Manor v. Hindman, 123 
Via lOl) Thora owe 

W. Va.—Clark v. Emery, 58 W. Va. 
637, 52 SE 770, 5 LRANS 503. 

14. Canton Bridge Co. v. Eaton 
Rapids, 107 Mich. 613, 65 NW 761. 

Sharing losses as requisite or test 
of partnership see supra §§ 64, 65. 

15. See statutory provisions. 


[a] In Canada, under the Master 
and Servant Act (B. C. Rev. St. [1911] 
ec 153 §§ 3, 4), there is a presump- 


tion that an employee who receives 
as remuneration a share in the profits 
is not a partner. Donkin v. Disher, 
49 Can. 8S. C. 60, 16 DomblR “610, 27 
WestLR 428, 5 WestWkly 870 [rev 
18 B. C. 230, 12 DomLR 405, 24 West 
LR 955, 4 WestWkly 1365]. 

16. See supra §§ 61-63. 

17. Bluefields SS. Co. v. Lala Fer- 
reras Cangelosi SS. Co., 133 La. 424, 
63 S 96; Lefevre v. Silo, 112 App. 
Div. 464, -98-- NYS. 321. oma | va 
Trull, (Tex. Civ. A.) 232 SW 861. 

18. La.—Bluefields SS. Co. v. Lala 


Ferreras Cangelosi SS. Co., 133 La, 
424, 63 S 96. 
Mo.—Torbert v. Jeffrey, 161. Moa. 


645, 655, 61 SW 823; Skinner v. Whit- 
low, 184 Mo. A. 229, 167 SW 463. 

N. Y.—lLefevre v. Silo, 112 App. 
Div. 464, 98 NYS 321. 

Tenn.—Bell v. Hare, 12 Heisk. 615. 

Tex.—Southern Surety Co. v. Tex- 
as Employers’ Ins. Assoc., (Civ. A.) 
2SW (2d) 310. 

“When one party contributes the 
capital and the other the labor, ‘skill 
or experience for carrying on a joint 
enterprise, such a combination con- 
stitutes a partnership unless some- 
thing appears to indicate the absence 
of a joint ownership of the business 
and profits.” Torbert v. Jeffrey, su- 
pra. To same effect Kootz v. Tuvian, 
118 N. C. 393, 24 SE 776. 

19. Sharing products of venture 
in specie see infra § 75. 

20, Welch v., Alcott, 185 Cal. Wel, 
198 P 626; Beecher v. Bush, 45 Mich. 
188, 7 NW 785, 40 AmR 465; Tyson 
v. Bryan, 84 Nebr. 202, 120 NW 940. 

21. Tyson v. Bryan, supra; Buie 
v. Kennedy, 164 N. C. 290, 80 SE 445. 

[a] “Profits” and “gross returns” 
distinguished.—‘Profits are the ex- 
cess of returns over advances; the 
excess of what is obtained over the 
cost of obtaining it. Losses, on the 
other hand, are the excess of ad- 
vances over returns; the excess of 
the cost of obtaining over what is 
obtained. The expressions ‘net prof- 
its’ and ‘gross profits’ are met with in 
the books, but they are inaccurate. 
‘Profits’ and ‘net profits’ are, for all 
legal purposes, Synonymous expres- 
sions. All profits are necessarily net, 
and no profits can possibly be gross. 
But the term ‘gross profits’ is some- 
times used to designate the returns. 
This use of the term, however, is in- 
accurate. A business is susceptible 
of ‘gross returns’ and ‘net returns,’ 
and ‘profits’ is the synonym of ‘net 
returns.’ The distinction between 


sarily a controlling factor.t* In the absence of con- . 
statutory provisions!® the general rule 
and where nothing appears but the rendi- 
tion of services and the sharing of profits, the pre- 
sumption is that the parties were partners,‘? al- 
though the presumption is prima facie only and may 
be rebutted by evidence to the contrary.*® 

[§ 74] (f) Sharing Gross Receipts.19 
agreement to divide the gross earnings or receipts 
of a venture will not of itself constitute a partner- 
Furthermore a stipulation for sharing the 
gross returns or receipts of a business does not 
amount to an agreement to share the profits and 
losses,*! and for this reason, in conformity with gen- 


ea 
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eral rules,?? lacks the elements of a partnership 
agreement,?* irrespective of whether there is or is 
not a common interest in the property from which 
While it has been stated that 
there may be a participation in the gross receipts 
of a business which would make the receiver a part- 
ner therein,” it has been held that this can only re- 
sult where the parties intended to become partners.”°® 
As distinguished from the general rule recognizing 
sharing of profits as presumptive evidence of part- 
nership,?* the sharing of gross returns has been held 
not even to constitute prima facie evidence of the 


the returns come.?* 


relation.?§ 


[§ 75] (g) Sharing Products of Enterprise in 
Although there is some authority to the con- 
trary,?® an agreement to share the products of a 
joint enterprise in specie is generally considered not 
to create a partnership,®° since an essential element 
of the relationship, namely, an agreement to partici- 
pate in profits and losses,*+ is wanting.®? 
it has been held that the sharing by coowners of land 
of the products jointly developed therefrom in specie 
does not necessarily negative the idea of a partner- 


Specie. 


profits, on the one hand, and gross 
returns on the other hand, is ob- 
vious.’ Buie v. Kennedy, 164 N. C. 
290, 298, 80 SH 445. 

{[b] The term “net sales” is not 
identical with ‘net profits,’ and a 


contract for the rent of premises, 
which provided that the lessee should 
pay the lessor an amount equal to a 
percentage of all net sales, was not 
one for the sharing of profits. Ogus, 
etc., Co. v. Foley Bros. Dry Goods Cot, 
(Tex. Commn. A.) 252 SW 1048, 1051 
[mod (Civ. A.) 241 SW 267] (“We 
can easily conceive of a case where 
_there might be very large net sales 
and no profits at all’). 

[ec] Reason for rule.—‘“‘An agree- 
ment to share gross returns does not 
create a partnership, for the reason 
that such an agreement is inconsist- 
ent with the joint ownership of the 
profits. In a partnership the profits 
are shared because the partners are 
joint owners of them. If no profits 
have been made, no partner is en- 
titled to any share as against the 
others, for there is nothing to share. 
But where the agreement is to share 
gross returns, the share is independ- 
ent of the existence of profits, and 
may be taken when there is a loss.” 
Buie v. Kennedy, 164 N. C.. 290, 294, 
80 SE 445. To same effect Tyson v. 
Bryan, 84 Nebr, 202, 120 NW 940. 

22. See supra §§ 61-66. 

23. U. S.—Fechteler v. Palm, 133 
Fed. 462, 66 CCA 336. 

Hawaiii—Owners of Waihee Plan- 
tation v. Kalapu, 3 Hawaii 760. 

Mich.—Beecher v. Bush, 45 Mich. 
188, 7 NW 785, 40 AmR 465. 

Nebr.—Tyson vy. Bryan, 84 Nebr. 
202, 120 NW 940. 

N. Y.—Heimstreet v. Howland, 5 
Den. 68. 

N. C.—Buie v. Kennedy, 164 N. C. 
290, 80 SE 445. 

Oh.—Coleman v. La Bounty Amuse- 
ment Co., 21-Oh. A. 44, 153 NE 90. 

Vt.—Bowman v. eg Ey Vit. eos 
Ambler v. Bradley, 6 Vt. 


24. Tyson v. Bryan, 84 "Robe: 202, 
120 NW 940. 

25. Beecher v. Bush, 45 Mich. 188, 
7 NW 785, 40 AmR 465. 

26. Beecher v. Bush, supra. 

27. See supra § 63. 

238. Winkelbach v. Honolulu 


Amusement Co., Ltd., 20 Hawaii 498; 
Owners of Waihee Plantation v. Kal- 
apu, 3 Hawaii 760. 

29. Musier v. Trumpbour, 5 Wend. 
(N. Y.) 274. See Farmers’ Ins. Co. 
v. Ross, 29 Oh. St. 429, 431 (where 
the decision, although placed on the 
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ship.* 


[8§ 17 


ship,?* although it raises a presumption against its 
existence,** to overcome which an actual intent to be- 
come partners must clearly appear.*®° 

Cropping or farming contracts. 
between an owner of land and one who agrees to 
farm the land for a share of the crops or the pro- 
ceeds thereof is considered elsewhere in this work.*® 

[§ 76] 8. Estoppel To Allege or Deny Partner- 
In actions between alleged copartners the 
doctrine of estoppel will be applied where one of the 
parties has repudiated or abandoned the agreement 
and subsequently endeavors to take advantage of 


The relationship 


it,?7 or, having accepted and acted on an agreement 


lation.®§ 


However, 


ground that the parties under the 
facts did not contemplate a division 
in specie, contained the following 
dictum: . “Thesé¢ontract in question 


shows that each of the parties to it 


had agreed to contribute certain des- 
ignated materials, skill, or labor to 
be used in the manufacture of bricks, 
and that the product was to be di- 
vided in certain proportions. But it 
is said that the product in this case 
was neither profit nor loss, and hence 
that this element of a partnership 
is wanting. Upon this point Mr. Jus- 
tice Story says: ‘When each of the 
parties contributes labor and serv- 
ices and materials in the manufac- 
ture of any articles of trade, and the 
articles, when made, are to be equal- 
ly or proportionably shared between 
them, they will be deemed partners 
inter sese; for the articles manu- 
factured and so to be divided, may 
well be deemed the profits or losses 
of their joint undertaking and busi- 
ness.’ Story on Partnership, 46, sec. 
27. If this doctrine be correct, then 
the bricks, when made, were clearly 
partnership property, and would have 
been held to be so, although the par- 
ties may have contemplated a divi- 
sion of the bricks in the proportions 


mentioned in the contract’). 
[a] Rule applied.— Where two 
persons agreed to burn lime on 


shares, one to fill a kiln with stone 
and the other to burn the kiln and 
furnish the necessary wood for the 
purpose, the lime to be equally divid- 
ed between them, a technical partner- 


ship existed between the _ parties. 
Musier v. Trumpbour, 5 Wend. (N. 
Y.) 274. 
wears La Mont v. Fullam, 133 Mass. 
31. See supra §8§ 61-66. 
32. La Mont v. Fullam, 133 Mass. 
583; Stoallings v. Baker, 15 Mo. 481. 
[a] Rule applied.—An agreement 


by which one is to furnish a circular 
sawmill, and hands and stock to saw, 
and the other is to furnish logs and 
feed for the hands and stock, and the 
lumber is to be divided equally be- 
tween them, does not constitute a 
partnership. Stoallings v. Baker, 15 
Mo. 481. 

33. Walker v. Tupper, 152) Pa: J, 
25 A 172 (division of oil from wells 
developed on land). 


34. Walker v. Tupper, supra. 


35. Walker v. Tupper, supra. 
aoc: See Landlord and Tenant § 


37. Miller v. Chambers, 73 Iowa 
236, 34 NW 830, 5 AmSR 675; Camp- 


*By JOSEPH W. ROUSE (§ 76). 


to form a partnership, now seeks to disclaim the re- 
Persons who have admitted, expressly or 
by conduct, that they are in partnership will be held 
to that admission.*® 
intended, the parties are not estopped, as between 
themselves, to deny such relationship, although they 
may be so estopped as to third persons.*? 

[§ 77] B. As to Third Personst*+1—1. In General. 
Persons who are partners as between themselves are 
partners as to third persons,** although the exist- 


But where noxpartnership was 


bell v. Mims, 149 Ky. 101, 147 SW 932; 
Blodgett v. Miller, 110 SW 864, 33 
KyL 682; Land v. Land, 5 Ky. Op. 461; 
Cantara v. Blackwell, 14 Wash. 294, 
44 P 657. 

[a] Tllustrations.—(1) Where 
plaintiff advanced money to defend- 
ant, who was to give him an interest 
in certain property and admit him as 
an active partner, but failed to do 
so and disregarded the contract, de- 
fendant, in an action for money ad- 
vanced, is estopped to assert a con- 
tract of partnership between himself 
and plaintiff. Blodgett v. Miller, 110 
SW 864, 33 KyL 682. (2) Where one 
refused to recognize property as be- 
ing partnership property because he 
sought to avoid liability in a receiv- 
ership proceeding, he cannot subse- 
quently claim a partnership. Camp- 
belly Mims b49) Key a eOts aay Sits 


{[b] Conduct not preventing subse- 
quent assertion of partnership.—(1) 
The fact that two of the partners, 
after an alleged parol partner- 
ship transaction in realty, requested 
the third, who had taken title to the 
land, to convey to them, does not 
conclude them from claiming as part- 
ners in the proceeds. Bailey v. Weed, 
36 App. Div. 611, 55 NYS 253. (2) 
Failure to claim’ as a partner in a 
written demand for money due will 
not prevent plaintiff from asserting 
the partnership in an action for the 
money. Summa v. Masterson, 215 
App. Div. 159, 213 NYS 177. 

38. Pierce v. Whitley, 39 Ala. 172; 
Hunter v. Whitehead, 42 Mo. 524; 
Shriver v. McCloud, 20 Nebr. 474, 
30 NW 534; Paul v. Paul, 266 Pa. 241, 
109 A 674. 

{a] Recognition as partner.— 
Where one recognizes another as a 
partner and receives his services as 
such for a number of years, he can- 
not set up nonpayment of a share 
of the capital of one so recognized, 
or nonexecution of articles of part- 
nership as proof that no partnership 


Ore Pierce v. Whitley, 39 Ala. 

39. Cobb v. Martin, 32 Okl. 588, 
123 PP 422. 

40. Lyons v. Van Oel, 183 Iowa 
114, 165 NW _ 376; {Hanley v. Elm 
Grove Mut. Tel. Co., 150 Iowa 198, 
129 NW 8:07: Johnson vy. Williams, 


LAV Obs 68 SE 410, 31 LRANS 
406, AnnCas1912A 47. 

41, Liability as partners of pro- 
moters of corporations see Corpora- 
tions § 316. 

42. U. S.—Meehan. v. Valentine, 


j By GILBERT G. FINLEY (§§ 77-82). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 77] 


ence of the partnership was unknown to them.‘ 
However, individuals, although not partners as be- 
tween themselves, may oceupy a position which ren- 
ders them hable to third persons as such,** but ex- 
cept by those authorities which recognize the exist- 
ence of a partnership by construction of law*? per- 
sons who are not partners as between themselves will 


145: Uns. Old ela SCt' 972). 36N le ed. 


835; Ryan v. Cavanagh, 288 Fed. 
604; HErale v. Art Library Pub. Co., 
95 Fed. 544. 

Ala.—Howze v. Patterson, 53 Ala. 
205, 25 AmR 607. 

Cal.—Westcott v. Gilman, 170 Cal. 
562, 150 P 777, AnnCasi916E 437; 
ae v. Turpin, 61 Cal. A, 16, 214 

oo. 


Del.—Bacon v. Cannon, 7 Del. 47. 


: 117 Ga. 
151, 43 SE 759. 

Kan.—Bovaird Supply Co. v. Wal- 
Jace, 122 Kan. ib4, 250 P1078, 2075 
[cit Cyc]; Atchison, etc., R. Co. Vv. 
Hucklebridge, 62 Kan. 506, 64 P 58; 
Jones v. Davies, 60 Kan. 309, 56 P 
484, 72 AmSR 354. 

‘50 SW 


Ky.—Tanner v. 
1099, Ae Kyi 07. 

La.—Shushan y. Drennan, 158 La. 
480, 104 S 214; Chaffraix v. Lafitte, 
30 La. Ann. 631; Graham Paper Co. 
v. Lewis, 1 La. A. 317. 

Mass.—Payne v. Dexter, 211 Mass. 
LPO TINE Ri: 

Mo.—Bissell v. Warde, 129 Mo. 439, 
31 SW 928; Brownlee v. Allen, 21 Mo. 
ee Simmons y. Ingram, 78 Mo. A. 
NG Atkins iv, Hunt, A4: Ned 
205 (partners in fact need not hold 
themselves out to the world as es 

N. Y.—Burnett v. Snyder, 81 N. Y. 
550, 37 AmR 527. 

N. C.—Oakley v. Morrow, 176 N. C. 
134, 96 NE 891 (even though he wish- 
es to withdraw and third party 
knows of his intent). 

Oh.—Farmers’ Ins. Co. v. Ross, 29 
Oh. St. 429. 

Okl.—Citizens’ Nat. Bank v. Mitch- 
ell, 24 Okl. 488, 103, P 720, 20 Ann 
Cas siti. 

Or.—Myers v. Olds, 121 Or. 249, 252 
P 842; North Pac. Lumber Co. v. 
Spore, 44 Or. 462, 75 P 890. 

Tex.—Allison v. Campbell, (Commn. 
A.) 298 SW 523; Eagle Drug Co. v. 
White, (Civ. A.) 182 SW 378. 

W. Va.—Townley v. Crickenberg- 
er, 64 W. Va. 37,9, 63 SE .320; 

Wis.—Torbe v. Strauss, 155 Wis. 
518, 144 NW 184, 1136. 

Eng.—Re Stanton Iron Co., 21 Beav. 
164, 169, 52 Reprint 821. 

“Partners between themselves are 
necessarily partners as respects the 
public.” Re Stanton Iron Co., supra. 

[a] Signers of the articles of an 
association doing business under a 
certain name, who were also sub- 
scribers, were partners in fact and 
liable as such. Atkins v. Hunt, 14 
NEL 205. 

[b] Real party in interest and the 
party who, for business reasons, 
signed the articles of copartnership 
in his place are liable on their sub- 
scriptions in an action by the receiver 
of the firm. Torbe vy. Strauss, 155 
Wis. 518, 144 NW 184, 1136. 


Hughes, 


43. Given v. Albert, 5 Watts & S. 
(Pa) soot 
44. U. S.—Hinstein v. Gourdin, 8 


F. Cas. No. 4,320,-4 Woods 415. 

Ala.—Ellsworth v. Tartt, 26 Ala. 
733, 62 AmD 749: 

Cal.—Reid v. F. W. ene's Sons’ 
Com l25 (Cal CaN, Wot PAT 73 

Ga.—Smith v. Hancock, 163 Ga. 222, 
136 SE 52. 

Ill.— Daugherty v. Heckard, 189 Il. 
239, 59 NE 569. 

Iowa.—Malvern Nat. Bank v. Halli- 
day, 195 Iowa 734, 192 NW 843; Mc- 
Carney v. Lightner, 188 Iowa 1271, 
175 NW 751; Stanchfield v. Palmer, 
4 Greene 23; Price v. Alexander, 2 
Greene 427, 52 AmD 526. 

La.—Baldey v. Brackenridge, 39 La. 
Ann. 660, 2.S Al0; Robertson v. De 
Lizardi, 4 Rob! 300. 


% 


y 
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partners 


Mich.—Purvis v. Butler, 87 Mich. 


248, 49 NW 564. 

Mo.—Bissell v. Warde, t29 Mo. 439, 
31 SW 928; Gamble v. Grether, 108 
Mo. A. 340, 83 SW 306; Lamwersick 
v. Boehmer, 77 Mo. A. 136. 

N. Y.—Noel v. Kinney, 106 N. Y. 


74, 12 NE 351, 60 AmR 423. 

Okl.—Johnson y. J. J. Douglass 
Co., 8 Ok]. 594, 58 P7438. 

Pa.—In re Gibb, “5T) Paros 2% cA 
383, 22 LRA 276. 

Va.—Hobbs v. Virginia Nat. Bank, 
128 SE 46. 

W. Va.—Townley v. Crickenberger, 
64 W. Va. 379, 63 SH 320. 

Wy o.—Holgate v. Downer, 8 Wyo. 
B84) O Ue Oks. 

Eng. —Hesketh v. Blanchard, 4 
East 144, 102 Reprint 785. 

“In the determination of the rights 
of third parties the basis of the in- 
quiry shifts materially.” Malvern 
Nat. Bank v. Halliday, 195 Iowa 734, 
739, 192 NW 8438. 

[a] Persons who are not partners 
(1) may become jointly liable to per-- 
form any. valid contract entered into 
on their behalf by their common 
agents and to contribute ratably to 
losses, -precisely as though they were 
partners. Hunter v. Martin, 57 Cal. 
365; Stettauer v. Carney, 20 Kan. 
474; Hawley v. Keeler, 53 N. Y. 114 
laff 62 Barb. 231]; Brigg SiVigeriges: 
20 Barb. 477 [aff i5 N. Y. 471]; Wil- 
son v. Henry, 44 Vt. 470; Hough 
Lith. Co. v. Morley, 20 Ont. L. 484, 
150 OntWR 571. (2) May in view of 
contract be liable for portion of feed 
furnished stock. Angell v. Cook, ° 
TPHOMID Sue So Cl CON GN Yee UTS. 

45. See infra § 83. 

46. . S--Thompson v. Toledo 
First Nat. Bank, 111 U. S. 529, 4 SCt 
689, 28 Li. ed. 507; In re Marcuse, 281 
Fed. 928 [aff 263 U. S. 553, 44 SCt 157, 
68 L. ed. 441]; Randle v. Barnard, 
81° Fed. 682, 26 CCA 568; Swann v. 
Sanborn, 023" Ki Case No. 13360755) 24 
Woods 625. 

Ark.—Mehaffy v. Wilson, 138 Ark. 
281, 211.SW 148. 


Colo.—Garbarino v. Howard, 43 
Colo. 630; 95 .P +9383. Omaha; ete., 
Smelting, etc., Co. v. Rucker, 6 Colo. 


A. 334, 40 P 853. 

Del.—Ellison vy. Stuart, 18 Del. 179, 
43 A 836. 

Ill.—Hudleson v. Boston, 169 Ill. A. 
300; Manlove v. Metzger, 124 Ill. A. 
383; Dazey v. Field, 112 Ill. A. 371. 

Ind.—Spaulding v. Nathan, 21 Ind. 
A. 122, 51 NE 742. 

Iowa.—De Long v. Whitlock, 204 
Iowa 701, 215 NW 954; Anfenson v. 
Banks, 180 Iowa 1066, 168 NW 608, 
LRA1918D 482; Sheldon v. Bigelow, 
118 Iowa 586, 92 NW 701; Winter 


v..Pipher, 96 Iowa 17, 64 NW 663; 
Brown v. Rains, 53 Iowa 81, 4 NW 
867 


Ky.—Studebaker Corp. 
161 Ky. 542, 171 SW 167; Harlan v. 
Treasy, 62 SW 266, 238 KyL 188; 
Stone v. Turfmen’s Supply Co., 103 
Ky. 318, 45 SW 78, 19 KyL 2025. 

Me.—James Bailey Co. v. Darling, 
119 Me. 326, 111 A 410. 

Md.—Lighthiser v. Allison, 100 Md. 
103, 59) A 182. 

Mich.—Beecher v. Bush, 45 Mich. 
188, 7 NW 785, 40 AmR 465. 

Miss.—Unger v. Walter Fisher Co., 
138.Miss. 675, 103 S 348. 

Mo.—Darling v. Buddy, 1 SW(2d) 
163; National Bank of Commerce v. 
Francis, 296 Mo. 169, 246 SW 326; 
Mackie-Clemens Fuel Co. v. Brady, 
202 Mo. A. 551, 208 SW 151; Stundon 
v. Dahlenberg, 184 Mo. A. 381, 171 
SW 37; Bowen v. Epperson, 136 Mo. 
A. 571, 118 SW 528. See Kelly v. 
Gaines, 24 Mo. A. 506 (where the 


v. Dodds, 


[47 C.J.]. 687 


not be held partners as to third persons in the ab- 
sence of some element creating a partnership by 
estoppel or holding out.*® 
nership Law, except as provided by the provisions 
of the same law as to partnerships by estoppel, per- 
sons who are not partners as to each other are not 
as to third persons.*? 


Under the Uniform Part- 


A similar provision 


court held that a mere participation 
in profits and losses does not neces- 
sarily constitute persons a partner- 
ship, but they may be liable as part- 
ners to third persons by holding 
themselves out as such). 

Mont.—St. Paul Mach. Mfg. 
Bruce, 54 Mont. 549, 172 P 330; Mc- 
Cormick vy. Stimson, 54 Mont. 272, 
169. P 726. 

N. J.—Wild v. Davenport, 48 N. J. 
L. 129, 7 A 295; 57 AmR 552. 

Oh.—Russell v. Fenner, 21 Oh. Cir. 
Ct. 527, 11 Oh--Cirs Dee. 154. 

Okl.—Quadrangle Petroleum Co. v. 
Kendrick, etc., Lumber Co., 120 Okl. 
246, 249 P 910; Ottawa County Nat. 
Bank v. Bouldin, 117 Okl. 104, 246 
P 434; Gwinnup v. Walton Trust Co., 
C9VOKIISLO, E720 Pr 9362 

Tenn.—H. T. Hackney Co. v. Rob- 
ert E. Lee Hotel, 156 Tenn. 243, 300 
SWisis5 Gorey. Benedict. (Chis) AS) 
61 SW 1054. 

Tex.—Hamner v. Barker, (Civ. A.) 
144 SW 1180. 

Wis.—Miller v. Stone, 69 Wis. 617, 
34 NW 907. 

Eng.—Holme vy. Hammond, L. R. 
7 Exch. 218. See Scarf v. Jardine, 7 
App. Cas:.-345,-19. ERC 9738 Gvhere 
without notice that A had retired and 
B entered the firm plaintiff supplied 
goods, ‘he could hold either A on es- 
toppel or B as a partner but not 
both); Dickinson v. Valpy, 10 B. & 
C. 428, 21 ECL 63, 109 Reprint 399 
(action on a bill of exchange drawn 
and accepted by order of ‘the direct- 
ors of a mining company in which 
defendant had purchased shares). 

N. B.—McPherson v. Hoskins, 3 
N. B. 430. 

Sh ree Motor Sales Co. v. Rid- 

23 OntWN 543. 

oaa “Except when one allows the 
public or individual dealers to be de- 
ceived by the appearances of partner- 
ship when none exists, he is never to 
be charged as a partner unless by con- 
tract and with intent-he has formed 
a relation in which the elements of 
partnership are to be found.” Per 
Cooley, J. in Beecher v. Bush, 45 
Mich. 188, 200, 7 NW 785, 40 AmR 465 
[quot with appr Williams’ Pet., 297 
Fed, 696, 702]. 

{b] The question of partnership 
as to a third party is the same as be- 
tween the parties themselves in the 
absence of estoppel. Darling v. Bud- 
dy, (Mo.) 1 SW (2d) 163; National 
Bank of Commerce v. Francis, 296 
Mo. 169, 246 SW 326; Horine v. Clear, 
(Mo. A.) 2 SW (2a) 154; Mackie- 
Clemens Fuel Co. v. Brady, 202 Mo. 
A. 551, 208 SW 151. 

{c] In New York-(1) the rule is 
that persons are not liable as part- 
ners to third persons unless they are 
partners in, fact and inter sese, ex- 
cept upon the grounds of estoppel. 
Martin v. Peyton, 246 N. Y. 218, 158 
NE 77; In re Baldwin, 170 N. Y. 156, 
63 NE 62, 58 LRA 122. See Hotch- 
kiss v. English, 4 Hun 369, 6 Thomps. 
& C. 658 (where defendants in a suit 
on a note which was conceived in 
conspiracy and fraud were not gen- 
eral partners, and never held them- 
selves ©ut as partners). (2) But pri- 
or decisions held a partnership as to 
third persons when one did not ex- 
ist as between the parties. Hackett 
v. Stanley, 115 N. Y. 625, 22 NE 745; 
Noel v. Kinney, 106 N. Y. 74, 12 NE 
351, 60 AmR 4238; Central City Sav. 
Bank v. Walker, 66 N. Y. 424; Leg- 
gett v. Hyde, 680N. Y. 272) 17 Ame 
244; Smith v. Wright, 4 Abb. Dec. 
274, 1 AbbPr 243. . 

Holding out see infra §§ 104-108. 

47. In re Marcuse, 281 Fed. 928 
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is found in other statutes.*8 


[§ 78] 2. Contract of Partnership—a. In General. 
While a person may be held lable as a partner in the 
absence of a contract of partnership,*® there is, with- 
out such a contract, no basis upon which such habil- 
ity can rest°® in the absence of facts. creating an 
estoppel®? or a partnership by implication of law.°? 
The contract need not be in writin 


express or implied.°* 


[§ 79] b. Intention of Parties®°>— 
As has been noted, the question whether persons are 
partners as between themselves depends primarily 
The same rule is generally 
applied as to third persons®’ where the parties have 


upon their intention.°°® 


faff 263 U.S. 553, 44 SCt. 157, 68 L. 
ed. 441]; Martin v. Peyton, 246 N. Y. 
ons INE, Wis Hy ci eackney, Co: 
v. Robert HE. Lee Hotel, 156 Tenn. 


243, 300 SW 1 
48. See statutory eS. 
49. Butler v. Frank, 7 Ga. A. 655, 


67 SE 884. 
50. U. S.—Hinstein v. Gourdin, 8 
F. Cas. No. 4,320, 4 Woods 415. 
Ill.— Brown v. Melick, 185 Ill. A. 


Towa.—Malvern Nat. Bank v. Halli- 
day, 195 Iowa 734, 192 NW 843. 

Md.—Lighthiser v. Allison, 100 Md. 
£03, 59 A 182. 

Mo.—Diamond Creek Cons. Gold, 
etc., Min. Co. v. Swope, 204 Mo. 48, 
102 SW 561; Mackie-Clemens Fuel 
Co. v. Brady, 202 Mo. A. 551, 208 SW 


aba 

N. Y.—Central City Sav. Bank v. 
Walker, 66 N. Y. 424: Hudson vy. 
uc ulding g, 3 Silv. Sup. 434, 6 NYS 
(bikes 


Okl1.—Citizens’ Nat. Bank v. Mitch- 
on 24 Okl. 488, 103 P 720, 20 AnnCas 

Pa.—Hanover First Nat. Bank v. 
Gitt, 259 Pa. 84, 102 A 428; In re 
Sap TUGSYES Deze SO, PA UN Biieieivys Isat 
76. 

Tex.—Freeman v. Huttig Sash, etc., 
Co., 105 Tex. 560, 153 SW 122, AnnCas 


1916E 446; Allison v. Campbell, 
(Commn. A.) 298 SW x 
Eng.—Pooley v. Driver, 5 Ch. D. 


458, 19 ERC 352: Gabriel v. Evill, 1 


C. & W. 297, 41 ECL 198. 
[a] Rule applied.—Mutual use of 


name and sign of red ball on stages 
did not make owners partners. Eng- 
pen v. Mills, .Cfex: Civ; A:): 299° SW 
342. 

[fb] Agreement to form a partner- 
ship in futuro does not make the 
contracting parties liable as part- 
ners. Atkins v. Hunt, 14 N.. H. 205; 
BKagle Drug Co. v. White, (Tex. Civ. 
A.) 182 SW 378. 

[ec] Condition precedent.—Where 
the partnership agreement provides 
for its transmission to one of the 
members for approval, and, in case of 
his refusal, it is to become null and 
void, an affirmative act of dissent is 
required until the happening of 
which the other and assenting part- 
ners will be liable as to third parties. 
Hubbard v. Matthews, 54 N. Y. 43, 
13 AmR 562; McStea v. Matthews, 
5OMN. Yo 166. 

51. Estoppel by holding out see 
infra §§ 104-108. 

52. See infra § 83. 

53. Fruin v. Chotzianoff, 79 Conn. 
65, 68 A 782: Morris v. Peckham, 51 
Conn. 128; Flower v. Barnekoff, 20 
Ornella. ie ro Oe deL RA V4 98 CAN = 


son v. Campbell, (Tex. Commn. A.) 
298 SW 523. 

54. U. S.—Ryan v. Cavanagh, 238 
Fed. 604. 


Il]l.—Brown v. Melick, 185 Ill. A. 
3: 

Towa.—Malvern Nat. Bank v. Hal- 
Mga Y, 195 Iowa 734, 192 NW 843. 
ibb, glow, Pa. 59, 02t & 
383. "22 LRA 276. 

Tex.—Freeman v. Huttig Sash, etc., 
Co., 105 Tex. 560, 153 SW 122, AnnCas 


@,°3 and may be 
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[§§ 77-79 


not held themselves out as partners®® or their con- 


(1) In General. 


1916E 446. 

55. Community of interest as test 
see infra § 84 

56. Creation of partnership be- 
tween parties see supra i 

57. U. S.—Meehan v. Valentine, 
S: 6215 12 SCty 972, 36 “L. ved. 


835; Sugg -v. ‘Hopkins, 11 F. (20) SLi. 
Colo.—Omaha, etc., Smelting, etce., 
Co. v. Rucker, 6 Colo. A. 334, 40-P 


853. See Mason v. Sieglitz, 22 Colo. 
320, 326, 44 P 588 (“the intention of 
the parties is always very material 
in determining whether or not a 
partnership inter sese exists, and 
even as to third parties’’). 

Fla.—Webster viwClark) 34 Fla. 637, 
16 S 601, 43 AmSR 217, 27 LRA 126. 

Iowa.—Malvern Nat. Bank v. Hal- 
liday, 195 Iowa 734, 192 NW 843. 

Kan.—Sutton v.. Missouri, ete., R. 
GCo., 104 Kan. 282, 178 P 418. 

La.—Shuskan vy. Drennan, 158 La. 
480, 104 S 214; Chaffraix v. Lafitte, 
380 La. Ann. 631. 

Md.—Southern Can Co. v. Sayler, 
152 Md. 303, 136 A 624. 

Minn.—Moore v. Thorpe, 133 Minn. 
244, 158 NW 235. 

Miss.—Cudahy Packing Co. v. Hi- 
bou, 92 Miss. 234, 46 S 73, 18 LRANS 
975; Fewell v. American Surety Co., 
80 Miss. 782, 28 S 755, 92 AmSR 625. 

Mo.—National Bank of Commerce 
v. Francis, 296 Mo. 169, 246 SW 326; 
Diamond Creek Cons. Gold, etc., Min. 
Co. v. Swope, 204 Mo. 48, 102 SW 561; 
Hughes v. Ewing, 162 Mo. 261, 62 
SW 465; A. N. Kellogg Newspaper 
Co. v. Farrell, 88 Mo. 594: Campbell 
v. Dent, 54 Mo. 325; Willoughby v. 
Hildreth, 182 Mo. A. 80, 167 SW 639: 
Aehle v. Brand, 176 Mo. A. 395, 158 
SW 709; Bllis v. Brand, 176 Mo. A. 
883, 158 SW 705; A. Graf Distilling 
Coi vex Wilson, 172. Mo: (A. "612, 156 
SW 23; Martin v. Cropp, 61 Mo. A. 
607; Kelly v. Gaines, 24 Mo. A. 506. 

Mont.—Beasley v. Berry, 33 Mont. 
477, 84 P 791 

Nebr.—Gillispie v. Bohling, 107 
Nebr. 357, 186 NW 85; Garrett v. 
Republican Pub. Co., 61 Nebr. 541, 85 
IN 53%. 

N. Y.—Martin v. Peyton, 246 N. Y. 
213, 158 NE: 77, 

Ok1. —Logan v. Oklahoma Mill Co., 
PEAOKM 2402) OER PP L032: 

Tenn. —Polk v. Buchanan, 5 Sneed 
721. 

Tex.—Freeman v. Huttig Sash, etc., 
Co., 105 Tex. 560, 153 SW 122, AnnCas 
1916E 446. 

“The decisive test as to whether a 
partnership actually existed was one 
of intention of the parties—an inten- 
tion to carry on the business togeth- 
er and share the profits as joint own- 
ers of the partnership property.” 
Beasley v. Berry, 33 Mont. 477, 483, 


84 P 791. 

58. See infra §§ 104-108. 

59. See infra §§ 104-108. 

60. Couch v. Woodruff, 63 Ala. 
466; Buford v. Lewis, 87 Ark. 412, 
112 SW 968; Westcott v. Gilman, 170 
Cal, Jo62) ooo) bo 0 Aint, eAnneas 
1916H 437; Malvern Nat. Bank v. 


Halliday, 195 Iowa 734, 192 NW 843. 
See Heebner v. Senderman, (Cal. A.) 
259 P 106 (holding that the nature 


duct has not been such as to operate as a fraud or 
deceit upon third persons.°® 
ities apply a different rule to cases wherein the ques- 
tion arises as between the alleged partners and third 
persons,°° and obviously, under the view that a mere 
sharing of profits may constitute persons a partner- 
ship as to third persons,*! the intention of the par- 
ties 1s not material.°? 
erally accepted rule, where no question of estoppel is 
involved, persons cannot be held to be partners as to 
third persons in the absence of or in disregard of 
their intent as to the formation of the relation,** 
and whether the legal effect of the contract is to cre- 


However, some author- 


Henee, according to the gen- 


of the relation in the particular. case 
was to be determined by the intention 
of the parties as the rights of third 
persons were not involved. 

“The all-important difference in 
construing partnership and relation- 
ships of this kind a's between the par- 
ties themselves upon the one hand, 
and as between the parties themselves 
and those who have dealt with them 
upon the other hand, is this: That as 
between the parties themselves, when 
the rights of no third persons are in- 
volved, the question is one of deter- 
mination merely upon the letter of 
the contract and the conduct of the 
contracting parties to each other un- 
der it. When, however, the rights of 
third parties are involved, the basis 
of the inquiry shifts materially, and 
the fundamental questions are, what 
had those third parties the right to 
believe from the language of the con- 
tract and from the conduct of the 
parties to it as affecting them, and 
not as affecting each other. Each 
case, therefore, is adjudicated upon 
its own facts, and very little value 
will be found from any extended re- 


view of the authorities.” Westcott 
v. Gilman, supra. 
[a] Discussion of ‘ynle.— “In con- 


struing a partnership relation and the 
rights incident thereto between the 
parties themselves the question is 
one for determination based on the 
language of the partnership agree- 
ment and the conduct of the contract- 
ing parties to each other. In the de- 
termination of the rights of third 
parties the basis of the inquiry shifts 
materially, and the fundamental 
questions are (1) what notice or 
knowledge had the third party of 
the partnership relation (2) what had 
the third party the right to believe 
from the language of the contract 
and from the conduct of the parties 
to it and (3) was the third party put 
upon inquiry to learn the status of 
the relationship before dealing with a 
party to the contract in an individual 
capacity.” Malvern. Nat. Bank v. 
ees 195 lowa.t34, 739; 192 NW 


61. See infra § 89. 

62. Partnership by construction of 
law see infra § : 

63. U. S.—Williams’ Pet., 297 Fed. 
696 [certiorari den 265 U. S. 593 mem, 
44 SCt 638 mem, 68 L. ed. 1197 mem]. 

Fla.—Webster v. Clark, 34 Fla. 637, 
16 S 601, 48 AmSR 217, 27 LRA 126. 


R s (iors Wag, 

Co., 104 Kan. 282, 178 P 418 
Mich.—Beecher v. Bush, 
188, 7 NW 785, 40 AmR 465. 
Mo.—Campbell v. Dent, 54 Mo. 325; 


45 Mich. 


Willoughby v. Hildreth, 182 Mo. A. 
80, 167 SW 639; Aehle v. Brand, 176 
Mo. A. 395, 158 Sw G09 Ellis. v. 
Brand, 176 Mo. A. 3838, 158 SW 705. 
Nebr.—Gillispie v. Bohling, 107 
Nebr. 357, 186 NW 85; Garrett v. Re- 
publican Pub. Co., 61 Nebr. 541, 85 


NW 537; Witney v. Gretna State 

Bank, 50 Nebr. 438, 69 NW 933. 
Tenn.—H. T. Hackney Co. v. Robert 

es her 156 Tenn. 2438, 300 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 79-81] 


ate a partnership is to be determined by the inten- 


tion of the contracting parties.°* 


[§ 80] (2) Character and Requisites of Intent. 
The intention necessary to create a partnership is 
not the intent to ineur partnership obligations, but 


PARTNERSHIP 


rather the intent to contract for those things which 


[a] Discussion of rule.—‘It is 
sometimes said in the books that par- 
ties, by their course of dealing, may 
make themselves partners as to cred- 
itors notwithstanding they were not 
in fact partners; but this expression 
is net strictly accurate. An examina- 
tion of ail those cases, we think, will 
show that where parties who were 
not partners have, nevertheless, been 
held liable as such, they were so held 
liable because by their conduct they 
had estopped themselves from aver- 
ring that they were not partners; 
but in no case that I have been able 
to find has any court assumed to hold 
that two or more persons were co- 
partners as a matter of law when 
the persons had never asr eed or in- 
tended to become such.” Whitney v. 
Gretna State Bank, 50 Nebr. 438, 440, 
69 NW 933 [quot in part Gillispie v. 
ee 107 Nebr. 357, 360, 186 NW 

5] 


64 Uz. 
COIN: 


S.—Grief Bros. 
Mullinix, 264 Fed. 


Cooperage 
391; The 


Swallow, 23 F. Cas. No. 13,665, Ol- 
cott 334. 

Ala.—Drake v. Reed, 4 Stew. & P. 
192: 


Ark.—Mehaffy v. Wilson, 
281, 211 SW 148. 
Ill.— Fougner v. Chicago First Nat. 


138 Ark. 


Bank, 141 Ill. 124, 30 NE 442; Nie- 
hoff v. Dudley, 40 Ill. 406; Newlin 
v. Bailey, 15 Tl. A. 199. 
arsh v. Hricson, 200 NW 

G92; Florence v. Fox, 193 Iowa 1174, 
188 NW 966. 

Kan.—Sutton v. Missouri, etc., R. 
Co., 104 Kan. 282, 178 P 418. 

Ky.—Stone v. Turfmen’s Supply 
WS 103 AKGy3i8) 45 SW. 738,009 Key 
025. 

La.—Shushan v. Drennan, 158 La. 


480, 104 S 214; Drew v. Monroe Bank, 
125 lia. 673) bicS, 683; \Chaffiraix v. 
Lafitte, 30 La. Ann. 631. 


Md.—Porter v. Connolly, 112 Md. 
250,075) As 510. 
Mass.—Mayo v. Moritz, 151 Mass. 


481, 24 NE 1083. 

Mo.—Diamond Creek Cons. Gold, 
etc., Min. Co. v. Swope, 204 Mo. 48, 
102 SW 561; Mackie-Clemens Fuel 


Co. v. Brady, 202 Mo. A. 551, 208 SW- 


151; Mingus v. Ethel Bank, 136 Mo. 
A. 407, 117 SW 683. 

N. Y.—Demarest v. Koch, 129 N. Y. 
218, 29 NE 296; Post v. Kimberly, 9 
Johns. 470. 

Okl.—Citizens’ Nat. Bank v. Mitch- 
ell, 24 Okl. 488, 108 P 720, 20 AnnCas 
Oc 

Or.—H. H. Worden Co. v. Beals, 
120 Or. 66, 250 P.375. 


Pa.—Taylor v.- Fried, 161--Pa. 53, 
28 A 993; Walker v. Tupper, 152 Pa. 
Hain Ae Le 

R. I.—Bisbee v. Taft, 11 R. I. 307. 


Tex.—Fink v. Brown, (Commn. A.) 


215 SW 846. 

‘Wis.—Miller v. Stone, 69 Wis. 617, 
34 NW 907. 

mne.—Pooleys.v. Driver, 5 Ch-_D. 
458, 19 ERC 352; Kelly v. Scotto, 49 
Ly dle, KOaa ee aisraseets 

Ont.—Clark v: McKellar, 12 U. C. 
CARs 62. 

[a] Actual intent to become part- 
ners is required to overcome pre- 


sumption against partnership raised 
by division of production in specie. 
Walker v. Tupper, 152 Pa. 1, 25 A 172. 

([b] Ordinary partnership for the 
purchase and sale of real estate is 
not changed by the incidental pur- 
chase or sale of timber cut on the 
partnership lands. Drew v. Monroe 
Bank) 125 )La. 673,°51 S 683. 

[ec] Contracts construed as not 
creating partnership.—(1) Contract 
whereby B and C bind themselves 
jointly as parties of the second part 


“ [47 C. J.—44] 


y 


to pay D as party of the first part 
a share of the profits of a transac- 
tion to be managed by B and C in- 
dicates that D is a creditor. Drake 
v. Reed, 4 Stew. & P. (Ala.) 192. ° (2) 
Agreement that timber and mill own- 
er receive specified prices for his tim- 
ber and compensation for use of mill 
out of profits. Mehaffy v. Wilson, 
138 Ark. 281, 211 SW 148. (3) Where 
defendant furnished entire capital to 
start a bank, was not to receive any 
profits or take any losses, and was 
to receive back his money with in- 
terest, it was a _ loan. Newlin v. 
Bailey, 15 Ill. A. 199. (4) Husband, 
wife, and son purehased land with 
understanding as to its division, and 
husband and wife borrowed on land 
they were to receive with one who 
had knowledge of arrangement. 
Marsh v. Ericson, (lowa) 200 NW 
692. (5) Lease of farm with pro- 
vision for running of sorghum mill 
and sharing of its profits. Florence 
v. Fox, 193. Iowa 1174, 188, NW .966. 
(6) Agreement to procure loan of 
money to form capital of partnership 
by causing note of firm to be dis- 
counted. Porter v. Connolly, 112 Md. 
250, 75 A 510.'. (7) Stipulation that 
note be paid out of profits construed 
merely to prevent any withdrawal of 
profits until note was paid. Porter 
v. Connolly, supra. (8) Deed of trust 
assigning patent and allowing issu- 
ance of scrip held to create trust rela- 
tionship. Mayo v. Moritz. 151 Mass. 
481, 24 NE 1083. (9) Advancement 
by corporation to bankrupt to enable 
him to continue manufacturing and 
fulfill contract with it. Grief Bros. 
Peo se Co. v. Mullinix, 264 Fed. 
Beals 


65. U. S.—Sugg v. Hopkins, 11 
F.(2d) 517; In re Bean, 230 Fed. 405, 
144 CCA 547; In re Hoyne, 277 Fed. 
668 [certiorari den 258 U. S. 623 
mem, 42 SCt 317 mem, 66 L. ed. 796 
mem]; Fleming v. Lay, 109 Fed. 
952, 48 CCA 748; The Swallow, 23 F. 
Cas. No. 13,665, Olcott 334, 


Fla.—Webster v. Clark, 34 Fla. 
Pale 16 S 601, 48 AmSR 217, 27 LRA 
Ga. Brandon v. Conner, 117 Ga. 
759, 45 SE 371, 68 LRA 260: Gray v. 


Blasingame, 110 Ga. 343, 35 SE 653. 

Ill.—Fougner v. Chicago First Nat. 
Bank, 171 Ill. 124, 30 NE 442. 

La.—Cameron v. Orleans, etc., R. 
Co., Ltd., 108 La. 88, 32 S 208; Gra- 
ham Paper Co. v. Lewis, 1 La. A. 317. 

Miss.—Cudahy Packing Co. v. Hi- 
bou, 92 Miss. 234, 46 S 73, 18 LRANS 
975; Fairly v. Nash, 70 Miss. 193, 12 
S 149. 


N. Y.—Martin v. Peyton, 246 N. Y. 
Oboj, loo NEOs Bol va Barth, (37 
App. Div. 359, 55 NYS 1103; Wells 
v. Gates, 18 Barb. 554. See Johnson 
v. Alexander, 46 App. Div. 6, 61 NYS 
351 faff 167 N.°Y. 605 mem, 60 NE 
1113 mem] (parties’ intention was to 
divide net profits among themselves). 

Oh.—Herrmann y. Rohn, 8 Oh. A. 
303. 

Tex.—Freeman v. Huttig Sash, etc., 
Co., 105 Tex. 560, 153 SW 122, AnnCas 
1916H) 446 [rev (Cine -AD) Psi Swe 
740]; Bolding v. Camp, (Commn. A.) 
6 SW(2d) 94; Southern Surety Co. 
v. Texas Employers’ Ins. Assoc., (Civ. 
A.) 2 SW (2d) 310. 

Utah.—Bentley  v. 
Wicathigs: 96, 194-5 PET S6: 

“An agreement may make a part- 
nership by its phraseology and legal 


Brossard, 33 


construction, regardless of intent.” 
Cudahy Packine’ Co, vi (Hibou,. 92 
Miss. 234, 241, 46 S 738, 18 LRANS 


OI75\. 
“The true doctrine, as we under- 


[47 C.J.] 689 


the law declares constitute a partnership.®® 

[§ 81] (8) Ascertainment of Intent. 
tion of the parties with reference to the formation 
of a partnership is to be determined from a consid- 
eration of all the terms of the agreement,°® and the 


The inten- 


stand it, is, that the parties must 
consent and intend to make the con- 
tract, but when thus made, it is the 
sole prerogative of the Courts to af- 
fix to it the legal rights and obliga- 
tions which, by law, flow from it.” 
Graham Paper Co. v. Lewis, 1 La. A. 


317, 

fal Discussion of rule.—‘‘If two 
persons connected in business have 
such rights and interests as to make 
them in fact partners, no contract 
modifying or limiting the liability 
ot either partner, or increasing the 
liability of the other as between 
themselves, would have any effect up- 
on the rights of third persons to hold 
both upon proper contracts made by 
either in the partnership business. 
Apart from the liability which one 
may create by holding himself out as 
a partner when he is not one, this is 
the true meaning of those cases 
which seem to recognize a difference 
between being partners inter sese 
and being partners as to third per- 
sons. In fact, the conditions referred 
to constitute the persons actual part- 
ners, although they may have con- 
tracted with one another to modify, 
as between themselves, some of the 
usual liabilities of partners.’ Hsta- 
brook v. Wocds, 192 Mass. 499, 502, 
GS INET 533s 

[b] Knowledge as to effect of 
agreement.—It is not of the essence 
of a partnership that the parties to 
it should have known that their con- 
tract in law created a partnership. 
Westcott v. Gilman, 170 Cal. 562, 150 
P 777, AnnCas1916E 437; Thompson 
v. O. W.-Childs Est: Co., (Cali A.) 266 
P 293); (Becker vi Lurpin- sole Gale gAs 
16,214 Bees: 

[c] The construction placed on 
the contract by the parties is imma- 


terial. Brandon v. Conner, 117 Ga. 
759, 45 SE 371, 68 LRA 260. 
[ad] Employment of member of 


partnership is not significant and 
does not change the relation. Gra- 
ham Paper Co. v. Lewis, 1 La. A. 317. 

{e] Contract construed as creat- 
ing partnership.—Where party pur- 
chased a partner’s interest in a go- 
ing firm with the intention that the 
business be incorporated. Freeman 
W.. Huttigos Sash; sete, Co jell0b. Mex 
560, 153 SW 122, AnnCasi1916B 446. 

{f{] Implied agreement creating a 
relation that the law calls a partner- 
ship constitutes a partnership, al- 
though the parties intended other- 
wise. Freeman v. Huttig Sash, evc., 
Co., 105 Dex. 560, L538. SW: 122) AnnG@als 
1916E 446. 

Community of interest as test of 
relationship see infra § 84 et seq. 
eiepah hohe bag e of intent see infra 
S$ . 

66. U. S.—Meehan vy. Valentine, 
145 USS: 6); SU2eSCUs9 72.5 8iGn dus sed: 
835. 

Ala. 
92 


Drake v. Reed, 4 Stew. & P. 
. Ark.—Mehaffy v. Wilson, 138 Ark. 
281, 211 SW 148. 
Tll.— Niehoff v. Dudley, 40 Ill. 406. 
Iowa.—Florence vy. Fox, 193 Iowa 
1174, 188 NW 966. 
Ky.—Stone v. 


Turfmen’s Sunply 


ie 103 Ky. 318, 45 SW 78, 19 KyL 
25. 
La.—Shushan y. Drennan, 158 La. 


480, 104 S 214. 

Minn. T. R. Foley Co. v. McKinley, 
114 Minn. 271, 131 NW 316. 

Mo.—Diamond Creek Cons. Gold, 
etc., Min. Co. v. Swope, 204 Mo. 48, 
102 SW 561; Mackie-Clemens Fuel 
Co. v. Brady, 202 Mo. A. 551, 208 SW 
151; Mingus v. Ethel Bank, 136 Mo. 
A. 407, 117 SW 6838. 


690 [47 C.J.] 


entire transaction,®” the conduct of the parties,®® 
and the surrounding cireumstances.®® 
fect of the contract Asken as a whole is controlling,*® 
and it will not be overthrown by the mere fact that 
the partners do™! or do not refer to themselves as 
partners,‘? or by single provisions,’* or by stipula- 
tions such as those which limit liability™* or ex- 
pressly declare that a partnership is not intended or 
Where a purpose of entering into a 
partnership relation is made manifest. all subter- 
fuges of either party, resorted to for the purpose of 
escaping partnership liability, will be disregarded.7® 
When the conduct of the parties shows that they 
consider themselves partners, it is unnecessary for a 
court to examine and construe the contract between 
If their conduct is equivocal their agree- 
ment may be so clear as to leave no doubt upon the 


agreed upon.?® 


them.7* 


N. Y.—Demarest v. Koch, 129 N. 
Y. 218, 29 NE 296; Eldridge v. Troost, 
29 N. Y. Super. 518, 3 AbbPrNS 20. 

Okl.—Citizens’ Nat. Bank v. Mitch- 
en 24 Okl. 488, 103 P 720, 20 AnnCas 


Or.—H. H. Worden Co. v. Beals, 
L20VOrN 66% 250 375. 

S. D.—Dillaway Vv. Peterson! plies, 
D. 210, 76 NW 925. 

Tex.-—Fink v. Brown, (Commn. A.) 
215 SW 846. 

eur v. Johnston, 84 Wis. 
8, 54 NW 266. 

Eng.—Pocley v. Driver, 5 Ch. D. 
458, 19 ERC 352; Kelly v. Scotto, 49 
Ch. ross. 

N. S.—Hallett v. Robinson, 31 N. 
S303. 

[a] Terms of contract alone will 
be looked to where there are no cir- 
cumstances showing partnership ex- 
cept the contract. H. H. Worden Co. 
v. Beals, 120 Or. 66, 250 P 375; Fink 


v. Brown, (Tex. Commn. A.) 215 SW 
846; Pooley-v. Driver, 5 Ch. D. 458, 
79) ERC 135 2. 

67. : 5S 
Ala. 205, 25 AmR 607. 


Cal.—Westcott v. Gilman, 170 Cal. 
bom, ode 11 AnnGasl9t6h 4378 

Conn.—Loomis v. Marshall, 12 
Conn. 69, 30 AmD 596. 
at. Bank v. Halli- 
day, 195 Iowa 734, 192 NW 843. 

Ky.—Studebaker Corp. v. Dodds, 
161 Ky. 542, 171 SW 167. 

N. Y.—St. Nicholas Nat. Bank v. 
King, 10 NYSt 70. 

Oh.—Herrmann vy. Rohn, 8 Oh. A. 

(Commn. A.) 


303. 

Tex.—Fink v. Brown, 
215 SW 846. 

6s. U. S.—Meehan v. Valentine, 
U4 Ser Otte t 2 Sct 9720 36) Leds 
835. 

Ark.—Mehaffy v. Wilson, 138 Ark. 
281, 211 SW 148. 

Ill—Reynolds v. Radke, 112 Ill. 
A. 575. 

Iowa.—Florence v. Fox, 193 Iowa 
1174, 188 NW 966. 

Minn.—T. R. Foley Co. v. McKin- 
ley, 114 Minn. 271, 131 NW 316. 

N. Y.— Eldridge Ve Troost, 29. Na Y. 
Super. 518, 3 AbbPrNS 20. 

S. D.—Dillaway v. Peterson, 11 S. 
D. 210, 76 NW 925. 

Tex.—Allison v. Campbell, (Commn. 
A.) 298 SW 523. 

Vt.—Stearns v. 

N. S.—Hallett v. Robinson, 
303. 

69. Ark.—Mehaffy v. Wilson, 138 
Ark: 281) 211° SW. 148. 

Tll.— Niehoff v. Dudley, 40 Ill. 406. 

Iowa.—Florence v. Fox, 193 Iowa 
1174, 188 NW 966. 

Minn.—T. R. Foley Co. v. McKin- 
Jey, 114 Minn. 271, 131 NW 316. 

Mo.—Diamond Creek Cons. Gold, 
etc., Min. Co. v. Swope. 204 Mo. 48, 
102 SW 561; Mackie-Clemens Fuel 
Co. v. Brady, 202 Mo. A. 551, 208 SW 


i 
Ss. D.—Dillaway v. Peterson, 11 8. 


Haven, 14 Vt. 540. 
SLINGS: 


PARTNERSHIP 


question.7§ 
The legal ef- 


structions.®® 


(D. 210, 76 NW 925. 


Tex.—Allison v. Campbell, (Commn. 
A.) 298 SW 523 (even though written 
agreement on its face is unambigu- 


ous); Fink v. Brown, (Commn. A.) 
215 SW 846. 
70. Ark.—Mehaffy v. Wilson, 138 


Ark. 281, 211 SW 148. 
- i ve Marshall, 12 
Conn: 69; 80) Amb’ 5916: 

Ga wt. -Gias 
159) 45 SE its 63. LRA 260 (party’s 
construction of* contract is imma- 
terial). 


Kan.—Markham v. Hunter, 124 
Kan. 396, 260 P 612; Wade v. Horna- 
day, 92 Kan. 293, 140 P 870; Jones v. 
Davies, 60 Kan. 309, 56 P 484, 72 
AmSR 354. Z 

Ky.—Stone v. Turfmen’s Supply 
Co., 103 Ky. 318, 45 SW 78, 19 KyL 


2025. 
La.—Cooley v. Broad, 29 La. Ann. 
345, 29 AmR 332. 


Y.—Russell v. Herrick, 195 N. Y.. 


N. 

586, 89 NE 1111; Hawkins v. Camp- 
bell, 48 App. Div. 43, 62 NYS 678. 

Oh.—Herrmann v. Rohn, 8 Oh. A. 
303. 

Tex.—Fink v. Brown, (Commn. A.) 
215 SW 846. 

71. Wade v. Hornaday, 92 Kan. 
293, 140 P 870; Stone v. Turfmen’s 
Supply Co., 103 Ky. 318, 45 SW 78, 19 
KyL 2025. 

72. Wade v. Hornaday, 92 Kan. 
293, 140 P 870; Jones v. Davies, 60 
Kan. 309, 56 P 484, 72 AmSR 354, 

73. Wink Vv. Brown, (Tex. Commn. 
A.) 215 SW 846 (provision for divi- 
sion of net profits). 

74. Berthold v. Goldsmith, 24 
How. (U.-S.) 536, 16 L. ed. 762; Haw- 
kins v. Campbell, 48 App. Div. 43, 


62 NYS 678. 

75. U. S.—Meehan v. Valentine, 
ee i ISG eh? GS@t soe Om bed: 
3 


Ark.—Mehaffy v. Wilson, 
281, 211 SW 148. 


138 Ark. 


Cal.—Streeter & Riddell, Inc. v. Ba- 
con,;), 49 Cal, A327, 193 BP 285. 
Conn.—Loomis v. Marshall, 12 


Conn. 69, 30 AmD 596. 
Ill. Fougner v. Chicago First Nat. 
Bank, 141 Ill. 124, 30 NE 442. 
Kan.—Markham _ v. 124 
Kan. 396, 260 P 612. 
Ky.—Stone v. Turfmen’s Supply 
Soe 103 Ky. 318, 45 SW 78, 19 KyL 
oO. 


Hunter, 


La.—Cameron v. Orleans, etc, R. 
Co., Litd., 108 La. 88, 32 S 208; ‘Cooley 
v. Broad, 29 La. Ann. 345, 29. AmR 
332. 

Mich.—Purvis v. Butler, 
248, 49 NW 564. 

N. J.—Wilson v. Cobb, 28 N. J. Ea. 
177 [rev on other srounds Z2OING oe 
Kq. 361). 

N. Y.—Hull v. Barth, 48 App. Div. 
590, 62 NYS 946; Hawkins v. Camp- 
bell, 48 App. Div. 43, 62 NYS 678. 

N. C.—Mitchell v. Elizabeth River 
Lumber Co., 174 N. C. 119, 98 SE 464 
(party called independent contrac- 


87 Mich. 


[§ 82] ¢. Modification. 
partnership, and this is known to third persons, any 
modification of its terms must be notified to such 
persons, or they will not be affeeted by its change.** 

Where the contract of partnership is required to 
be placed on record, modifications in the agreement 
which are not recorded do not affect third persons 


.- 
Vy 


£86 81-82 


When the intention of the parties is to 
be determined from the construction of their writ- 
ten agreement, no presumptions are to be indulged.*® 

Province of court and jury.*° 
tract is in writing and unambiguous, its construction 
is for the court.®+ 
the existence of the extrinsic facts, the question of 
intention is one for the court,*? but in case of dis- 
pute it is for the jury to determine under proper in- 


Where the con- 


Where there is no dispute as to 


If a contract creates a 


tor). SS 
Peep Cea v.Rohn, 8 Oh. A. 
303. 


Or.—H. H. Worden Co. v. Beals, 
120 Or. 66, 250 P 375. 

Tex.—Bolding v. Camp, 
A.) 6 SW (2d) 94. 

[a] Verbal agreement prior to 
execution of -written contract will 
not alter legal effect of writing. 
Hull v. Barth, 48 App. Div. 590, 62 
NYS 946. 

76. Johnson v. Carter, 120 Iowa 
335. 94 NW 850. 

77. Stearns v. Haven, 14 Vt. 540. 

78. Ala.—Merchants, etc., Nat. 
Bank v. Rice, 89 Ala. 201, 7 S 647 
(no partnership between widow of 
deceased merchant and clerk who re- 
ceived a share of the profits for his 
services in closing up the business). 

Ga.—Flournoy v. Williams, 68 Ga. 
707 (no partnership between agent 
and his subagent). 

Kky.—Safety Bldg., ete., Assoc. v. 
O’Meara, 58 SW 775, 22 KyL 895. 

Me.—Doak v. Swann,*8 Me. 170, 22 
AmD 233 (tenants in common of a 
paper mill). 

Mass.—Turner v. Bissell, 14 Pick. 
192 (party sharing proceeds of busi- 


ness). 

N. Y.—St. Nicholas Nat. Bank v. 
King, (10) NYSt. 703° Bostwick, 
Champion, 11 Wend. 571 [aff 18 Wend. 
175, 31 AmD» 3764. 

Pa.—Ihmsen v. Lathrop, 104 Pa. 
365 (general manager of firm who 
signed firm name as authorized by 
copartnership articles not a_part- 
ner); Beeson v. Lang, 85 Pa. 197 
(members of a committee of creditors 
of a corporation, who were managers 
of the business, were not partners). 
Sl maar om v. Smith, 24 Wis. 


79. Mehaffy v. Wilson, 138 Ark. 
281, 211 SW 148. 

80. Existence of partnership gen- 
erally see infra § 140. 

81. Florence v. Fox, 193 Iowa 1174, 
188 NW 966; Fairly v. Nash, 70 Miss. 
1:93),212) SS: WAaoh 

{a] Construction by parties.— 
Where contract is susceptible of con- 
struction put on it by parties, the 
courts will so’ construe it. Fairly v. 
Nash,. 70 Miss; 193, 12S 149: 

In action by or against partnership 
see infra § 542. 

s2. T. R. Foley Co. v. McKinley, 
114 Minn. 271, 131 NW 316. 

83. T. R. Foley Co. v. McKiniey, 
supra. 

84. Devin v. 
(Iowa) 186; Walters ¥ 
904, 21 KyL 1635;° Hstabrook vy. 
Woods, 192 Mass. 499, 78 NE 538; 
Warren v. Jones, 70 Miss. 202, 14 S 


(Commn. 


Greene 
. Smith, 55 Sw 


FLAnrisy ao 


25; Boisgerard v. Wall, Sm. & M. 
Ch. (Miss.) 404. 
[a] Persons dealing with mem- 


ber of firm individually, but not with 
firm, need not be _ notified specially. 
Warren v. Jones, 70 Miss. 202, 14 S 
5 


lor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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who are ignorant that the record is incorreet.®® 

[§ 83] 8. Partnership by Construction of Law. 
Following the doctrine of certain early English cases 
that a sharing of profits as such created a partner- 
ship as to third persons by operation of law,*® it has 
been held that a partnership as to third persons may 
be created by construction of law, although neither 
intended nor actually existing between the parties 
themselves.87 To-day this view has, in general, been 
repudiated, the modern rule being that a partner- 
ship can never arise solely by operation of law,*® 
and that, in order that persons between whom there 
is no actual partnership may be held lable as part- 
ners to third persons, they must have held themselves 
out as partners and thereby misled third persons to 
an extent such as to create an estoppel against 
them.*® 

[§ 84] 4. Community of Interest*—a. In General. 
A community of interest®® in an enterprise and its 
results,®! according to the prevailing view, is an es- 
sential element of partnership and requisite to the 
existence of the relationship as to third ‘persons. 
However, as in the ease of partnership inter se,°? 
not every community of interest creates a partner- 
ship,?* and a mere community of interest, such as 
exists between the coowners of specific property,®* 


PARTNERSHIP 


[47 C. J.J] 691 
or of the profits from a particular adventure or busi- 
ness,®® is of itself insufficient to establish the rela- 
tion or the liability of its members as such to third 
persons.°® While various tests have been from time 
to time applied as decisive in determining the exist- 
ence or nonexistence of partnership liability with 
reference to third persons,?* much of the law on this 
subject, sometimes by virtue of statute,®® has become 
obsolete,®® and the prevailing view is that no arbi- 
trary test is conclusive! but that the existence of the 
relationship as to third persons, in the absence of an 
estoppel,” depends substantially, as in the case of 
partnership inter se,* upon the legal intent of the 
parties charged as partners as manifest from the 


facts and circumstances involved in each particular 


case,* and that there is no partnership unless the 
community of interest between the associates is such 
as to show that they have combined for the purpose 
of prosecuting a common business enterprise,’ as 
joint owners or principals,® with a view to common 
participation in profits and losses.* 

[§ 85] b. Prosecution of Common Business for 
Mutual Profit—(1) In General. In order to consti- 
tute a partnership as to third persons, under the pre- 
vailing view,® and in the absence of an estoppel,? 
the community of interest of the persons charged as 


85. Cerecedo v. Calderon, 6 Porto 
Rico Fed. 522. 

86. Waugh v. Carver, 2 H. Bl. 235, 
126 Reprint 525; Grace v. Smith, W. 
Bl. 998, 96 Reprint 587. 

Sharing profits as creating partner- 
ship see infra §§ 89-91. 

87. U. S.—Hinstein v. Gourdin, 8 
F. Cas. No. 4,320, 4 Woods 415; Haz- 
ard v. Hazard, 11 F. Cas. No. 6,279, 
t Story 371. See In re Warren, 29 F. 
Cas. No. 17,191, 2 Ware 322 (where 
parties were partners in law in each 
of a series of transactions for the 
purchase and sale of land). 

Ala.——McDonnell v. Battle House 
Coy, GT ‘Alah 905 42 VAmR 1997 (Orr vs 
Perry, 16 Ala. A. 658, 81 S 150. 

Conn.—Morgan v. Farrel, 58 Conn. 
413, 20 A 614, 18 AmSR 282. 

Ga.—Gray v. Blasingame, 110 Ga. 
343, 35 SE 653 (construing Code § 
2629). 

Iowa.—Stanchfield v. Palmer, 4 
Greene 23; Price ‘v. Alexander, 2 
Greene 427, 52 AmD 526 

La.—New Orleans y. Gauthreaux, 
32 La. Ann. 1126. 

N. H.—Bromley y. Elliot, 38 N. H. 
287, 75 AmD 182. 

N. Y.—Leggett v. Hyde, 58 N. Y. 
272, 17 AmR 244. See Hackett v. 
Stanley, 115 N. Y. 625, 22 NE 745 (lia- 
bility not affected by the fact that 
those dealing with the firm were ig- 
norant of the partnership); Burnett 
v. Snyder, 76 N. Y. 344 (recognizing 
the rule, but holding it not applica- 
ble). But see Central,City Sav. Bank 
v. Walker, 66 N. Y. 424 (relation will 
not arise by operation of law). 

Oh.—Wood v. Vallette, 7 Oh. St. 172; 
Toledo Second Nat. Bank v. Second 
Nat. Bank, 13 Oh. Cir. Ct. 561, 6 Oh. 
. See Harvey v. Childs, 
319, 22 AmR 387 (where 
C furnished P money to buy hogs and 
was to receive one half of the prof- 
its). 

Pa.—Wessels v. Weiss, 166 Pa. 490, 
31 A 247; Gill v. Kuhn, 6 Serge. & R. 
833; Lord v. Proctor, 7 Phila. 630. 

Ss. C.—Osborne v. Brennan, 11 S. C. 
L. 427, 10 AmD 614. 

Tex.—Cothran v. Marmaduke, 60 
Tex, 370; Fouke v. Brengle, (Civ. A.) 
51 SW 519; Dilley v. Abright, 19 Tex. 
Civ. A. 487, 48 SW 548; Cleveland v. 


Anderson, 2 Tex. A. Civ. Cas. § 146. 
gel eer Retoee v. Griswold, 12 Vt. 


W. Va.—Townley v. Crickenberger, 
4 W. Va. 379, 63 SE 320. 

See Priest v. Chouteau, 12 Mo. A. 
252 [aff 85 Mo. 398, 55 AmR 373] 
(where the parties intended to share 
losses as well as profits). 

88. Ala.—Watson vy. Hamilton, 180 
Ala. 3, 60 S 63. 

Ill.—Reed v. Engel, 237 Ill. 628, 86 
NE 1110; Bushnell v. Consolidated 
Ice Mach. Co., 138 Ill. 67, 27 NE 596; 
Brown v. Melick, 185 Ill. A. 3. 

Kan.—Wade v. Hornaday, 92 Kan. 
293, 140 P 870. 

Me.—James Bailey Co. v. Darling, 
119 Me. 326, 111 A 410. 

Mo.—Diamond Creek Cons. Gold, 
ete., Min. Co. v. Swope, 204 Mo. 48, 
102 SW 561; Ehrlicher v. Turner, 
(A.) 232 SW 743; Mackie-Clemens 
Fuel Co. v. Brady, 202 Mo. A. 551, 208 
Sw 151. ; 

Okl1.—Citizens’ Nat. Bank v. Mitch- 
ell, 24 Okl. 488, 103 P 720, 20 AnnCas 
Sviaes 

Tenn.—H. T. Hackney Co. v. Robert 
E. Lee Hotel, 156 Tenn. 243, 300 SW 1. 

[a] In England (1) the rule thata 
sharing of profits as such created 
a partnership by operation of law 
was at first followed. Re Stanton 
Iron Co., 21 Beav. 164, 52 Reprint 821; 
Potton. (‘By ton,i3 (C.B.932,.564 DCE) 32; 
136 Reprint 13. (2) But later de- 
cisions changed the rule so that 
now a sharing of profits as such, al- 
though evidence of a partnership, 
does not, merely by operation of law, 
create a partnership by operation of 
law. Pooley v. Driver, 5 Ch. D. 458, 
19 DRG .3sd2; Bullen v.(Sharp;) Tu; 4R: 
eer. £6:) Kilshaw vai dukess 3B: 
& S. 847, 113 ECL 847. 122 Reprint 

Wheatcroft v. Hickman, 9 C. B. 
N. S. 47. 99 BCL 47, 142 Reprint 19, 
8 H. L. Cas. 268, 11 Reprint 431. 

89. See supra § 79. 

90. Ala.—Ellsworth vy. Tartt, 26 
Ala. 733, 62 AmD 749. 

Colo.—Omaha, ete., Smelting, etce., 
oe Ven Rucker, 6 Colo, A. .334;*40 -P 

La.—Chaffraix v. Price, 29 La. Ann. 


176 
As- 


Mich.—Thurston v. Detroit 
pralt, etc., Co., 226 Mich. 505, 198 NW 

Mo.—Hughes v. Ewing, 162 Mo. 
261, 62 SW 465. 

N. Y.—Richardson v. Hughitt, 76 


N. Y..55, 32 AmR 267; Mohawk, etce., 
Ei COM. Niles, 3 Hill 162. 


*By HARRY J. FREEMAN (§§ 84-103). 


R. I.—Midwood v. Wholesale Gro- 
cers’ Assoc.,. 20, R. 1. 152; 87 A 946. 

91. | Lee vy. Cravens, 9 Colo. A. 272; 
48° P 159; Thurston vy. Detroit As- 
phalt, ete., Co., 226 Mich. 505, 198 NW 
345; Southern Surety Co. v. Texas 
Employers’ Ins. Assoc., (Tex. Civ. 
A.) 2 SW (2d) 310. 

92. See supra § 56 et seq. 

93. Omaha, etc. Smelting, ete, 
Co. v. Rucker, 6 Colo. A. 334, 40 P 853; 
Page v. Hallam, 22. Tl AG 462: Chaf- 


fraix v. Price, 29 La. Ann. 176. 
94. See infra § 98. 
95. See infra §§ 85, 86. 
96. Colo.—Omaha, ete., Smelting, 


ES ae v. Rucker, 6 Colo. A. 334, 40 
Me.—Harding v. Foxcroft, 6 Me. 76. 


serene” Adams, 8 Cush. 
a v. Freeman, 48 Mo. 
Pee H.—Gibson v. Stevens, 7 N. H. 

Pa.—Fulton v. Dessin, 3 Pa. Co. 
pace Brown v. Jaquette, 2 Del. Co. 


Wash.—Willamette Casket Co. v. 
McGoldrick, 10 Wash. 229, 38 P 1021. 

[a] Rule applied.—The fact that 
two partnerships share in a venture 
and keep a bank account in the name 
of one of the firms, adding the word 
“company” to distinguish it from a’ 
bank account already: kept there by 
the firm, does not establish a partner- 
ship as ‘to third persons. In re War- 
ner, .29 F. Cas. No. 17,178, 7 NatBankr 
Reg 47. 

97. See infra §§ 85-103. 


98. See statutory provisions. 
99. Armbrecht Lumber Co. v. 
Adair, 91 Fla. 460, 108 S 222; Martin 


at Peyton, 246 N.Y. 213, Pal, 158 NH 


“Much ancient learning as to part- 
nership is obsolete. Today only those 
who are partners between themselves 
may be charged for partnership debts 


by others.” Martin v. Peyton, Supra, 
1. See infra § 95 
oa See supra § 79; and inte § 
3. See supra § 47. 
4 See supra §§ 79-81. 
5. See infra §§ 85, 86. 
6. See infra § 88. 
7. See infra - 89-94, 
8. See supra 79. 
9. See infra § 104-108. 
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partners must be based upon, and grow out of, their 
combining as associates for the purpose of carrying 
on a trade or venture for their common benefit,?° 
and this requirement, which is said to be the dis- 
tinguishing feature of a partnership,'? has been gen- 
erally incorporated into the civil codes and partner- 
However, not every association of per- 
sons with a view to accomplish a common purpose 
creates a partnership or the liability of the members 
as such, but the interest of the associates, to have this 
effect, must be merged in a joint undertaking in 
which all participate as owners or principals,*? as 
distinguished from a mere combination of persons in 
an enterprise in which the individual rights and in- 
terests of each member remain distinct and sever- 
The mere fact that each of the partners is 
to engage in different work in connection with the 
joint enterprise does not, however, prevent the exist- 


ship acts.?? 


able.14 


ence of a partnership lability.?° 
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[§ 86] (2) Business for Profits as Purpose. 


10. U. S—Meehan v. Valentine, 
LAS Wes; Gil, 12, sSCtw97254136) died: 


835; McLean v. City State Bank, 210 
Fed. 21, 126 CCA 601; Manson v. 
Williams, 153 Fed. 525, 82 CCA 475 
Pare OnnSsutoos 29) SObeod 9.0 Dor 
opel 869]; Donald v. Guy, 127 Fed. 


Ark.—Buford v. Lewis, 87 Ark. 412, 
MEAS VWaevo Glee 

Cal.—Auditorium Co. v. Barsotti, 
40 Gal. A. 592, 181 P 413. 

Ill.—Teed v. Parsons, 202 Ill. 455, 
66 NE 1044 [rev 100 Ill. A. 342 
Morse v. Pacifie R. Co., 191, Ill, 356; 61 
NE 104. 

Me.—Barrett v. Swann, 17 Me. 180; 
vee v. Swann, 8 Me. 170, 22 AmD 

3 

Minn.—MecDonald v. 
Minn. 87, 104 NW 760. 

Mo.—State v. Kansas City Live 
Stock Exch., 211 Mo. 181, 109 SW 675, 
124 AmSR 776. 

Mont.—Beasley v. Berry, 33 Mont. 
477, 84 P 791. 

N. Y.—Jersey City First Nat. Bank 
v. Staples, 11 NYS 809 [aff 126 N. Y. 
669 mem, 27 NE 854 mem]. 


Campbell, 96 


Pais a First Nat. Bank v. 
Gitt, 259 Pa. 84, 102 A 428;. Ash v. 
Guie, 97 Pa. 498, 39 AmR 818. 

Tenn.—Pritchett v. Plater, 144 
Tenn. 406. 232 SW 961. 

Tex.—Thompson v. Schmitt, 115 


Tex. 53, 274 SW 554; Southern Surety 
Co. v. Texas Employers’ Ins. Assoc., 
(Civ. A.) 2 SW (2d), 310. 

Utah.—Bentley v. Brossard, 33 
Utah 396, 94 P 736. 

[a] Several executors carrying on 
the business of their testator pursu- 
ant to the terms of the will in the 
firm name used by him are not neces- 
sarily partners, even though the ex- 
ecutors have registered themselves 
as a firm under the Registration of 
Firms Act of 1892. Savage v. Union 
Bank of Australia, Ltd., 3 Austr. C. 
Re. L170 per Griffith, ‘C.F. 

Single transactions as subject mat- 
ter of partnership see supra § 41. 

11. Auditorium Co. v. Barsotti, 40 
Caen 592, poke PA 4413: 

12. See statutory provisions. 

[a] Under Wniform Partnership 
Act § 6 subd 1 a partnership is an 
association of two or more persons 
to carry on as coédwners a business 
for profit. In re Hoyne, 277 Fed. 668 
[certiorari den 258 U. S. 623 mem, 
42 SCt 317 mem, 66 L. ed. 796 mem]. 

13. See infra §§ 87, 88. 

14. U. S.—St. Louis Ins. Co. v. St. 
Louis, ete., R. Co., 104 U. S. 146, 26 L. 

9 


104 Ala. 125, 


tienes, ete., R. Co. v. Mtl- 
ford, 162 Ill..522, 44 NE 861, 35 LRA 


599. 
Mieh.—Burt v. Lathrop, 52 Mich. 


“Lee v. Ryan, 
2. 


ae at NW 716. 
Y.—Conklin v. Barton, 43 Barb. 
435 


Tenn.—Post v. Southern R. Co., 103 
Tenn. 184, 52 SW 301, 55 LRA 481. 

Tex. — American Refrigerator 
Transit. Co. v. Chandler, (Civ. A.) 93 
SW 243. 

sty Wroetoote Vv. Gilman, 170 Cal. 
562, 150 P 777, AnnCas1916H 437. 

{a] Tlustration.—An agreement 
between two persons for procuring, 
shipping, and selling fruit whereby 
one is to procure the fruit while the 
other is to handle and sell it, each 
without charges, does not prevent 
the existence of a partnership. West- 
eott. v. Gilman; £70. Cal). (562; 1507P 
777, AnnCasi1916BH 437. 

16. See supra § 58 note 61. 

17. Babb v. Reed, 5 Rawle (Pa.) 
151, 28 AmD 650. 

18. See supra § 36. 

19. U. S.—Manson v. Williams, 
153 ped: 525, 82 CCA 475 [aff 213 U.S. 
4530 29) SCt 519, 53 L. ed. 869]. 

Til.—Teed v. Parsons, 202 111. 
66 NE 1044 [rev 100 Ill. A, 342]. 
A pases Hes v. Freeman, 48 Mo. 
34. 

Mont.—Gardiner v. Eclipse Grocery 
Co., 71 Mont. 540, 234 P 490. 

Pa.—Hanover First Nat. Bank v. 
Gitt, 259 Pa. 84, 102 A 428; Ash v. 
Guie, 97 Pa. 493, 499, 39 AmR 818. 

And see cases infra notes 20-36. 

“There must be a community of 
interest for business purposes.” Ash 
v. Guie, Supra. 

“An agreement that something 
shall be done or attempted with a 
view to gain, and that the gain shall 
be shared by the parties to the agree- 
ment, is the essential characteristic 
of every partnership, and is the lead- 
ing feature in every definition of the 
term.” Maclay v. Freeman, 48 Mo. 
234, 235 [quot Priest v. Chouteau, 
85 Mo. 398, 405, 55 AmR 373]. 

[a] “One essential feature, which 
must be always present to constitute 
a partnership, is that it is formed 
for business purposes.” Teed v. Par- 
sons, 202 Tll. 455, 460, 66 NE 1044 
{rev 100 Ill. A. 342]. 

[uonar As partnership “may be 
formed, not only for every kind of 
commercial business, but for manu- 
facturing, ‘hunting, and the like, as 
weil as for carrying on the business 
of professional men, mechanics, la- 
borers, and almost all other employ- 
ments-2" VAsh@ve.Gulies 97 Paria 3: 
499, 39 AmR 818. 

[ec] “Carrying on’ a business” as 
used in the definitions of partner- 
ship “implies a relation entirely dif- 
ferent from the enforced relation of 
tenants in common, as the owners of 
a ship or of a house, who must either 
let the property lie idle or keep it in 
some way occupied or used, deriving 


455, 


[§§ 85-86 


While unincorporated associations, at an early date 
and when they had no well defined legal status, were 
sometimes considered under the pressure of neces- 
sity!" as partnerships in their relations to third per- 
sons, although organized for, and engaged in, non- 
commercial purposes,!? the partnership relation, in 
conformity with its commercial origin and develop- 
ment,!® has been generally confined by our law to 
persons who combine for the purpose of carrying on 
a trade or business with a view of making profit.?® 
Accordingly, joint owners of real or personal prop- 
erty, who do not use it as a part of, or incidental 
to, a common business carried on by them with a view 
of profit are not partners simply because of their 
community of interest.?° 
ciple, unincorporated associations which are not en- 
gaged in‘a business enterprise or organized for com- 
mercial purposes,?+ and the objects 6f which do not 
primarily contemplate gain or pecuniary profit,?? 


And upon the same prin- 


but 


a return from such occupation or 
use.” Manson v. Williams, 153 Fed. 
525, 530, 82 CCA 475 [aff 213 Ul sS: 
453, 29 SCt 519, 53.L. ed. 869]. 

Sharing products of land in specie 
see infra § 103 text and note 84 

20. See infra § 98. 

21. Ill—Teed v. Parsons, 202 Il. 
455, 66 NE 1044 [rev 100 Ill. A. 342]. 

Iowa.—Marshnalltown Mut. Plate 
Glass Ins. Assoc. v. Bendlage, 195 
Iowa 1200, 191 NW 97, 193 NW 448. 

Mich.—Burt v. Lathrop, 52 Mich. 
LOC. Li NW 7462 

Minn.—St. Paul Typothete v. St. 
Paul Bookbinders’ Union No. 37, 94 
hae 851, °102' “NW 725, 3 AmnnCas 

Mo.—Meriwether v. Atkin, 137 Mo. 
A. 32, 119 SW 36; Richmond v. Judy, 
6 Mo. A. 465. 

N. J.—Potter v. Morrws, etc., Dredg- 
ine Co.; 59) NAD. Bal 422) 46 A 537. 

N. Y.—McCabe Vv. Goodfellow, 133 
Not ¥. 895930) ANE T2817 eR Ae 2 04 
Branagan iis Buckman, 67 Misc. 242, 
122 NYS 610 [aff 145 App. Div. 950 
mem, 130 NYS 1106 mem]; Brower 
vy. .Crimmins, 6% Mise.) 688) 121-3N VIS 

Oh.—Bell v. Pistorius, 18 Oh. Cir. 
CEi3 yo sO te Cir) Dee s6o: 

Pa.—Ash v. Guie, 97 Pa. 493, 39 
AmR 818; EHEichbaum v. Irons, 6 
Watts & S. 67, 40 AmD 540. 

2M. & 


Eng. g v> Hector, 
W. 172, 150 Reprint 716. 
Que.—J. Robertson & Son, Ltd. v. 
Guilbault, 54. Que. Super. 343. 
Voluntary or unincorporated asso- 
ciations distinguished from partner- 
ships see Associations § 4. 
22. Ill—Teed v. Parsons, 202 Ill. 
455, 66 NE 1044 [rev 100 Ill. A. 342]. 
Iowa.—Marshalltown Mut. Plate 
Glass Ins. Assoc. v. Bendlage, 195 
Iowa 1200, 191 NW 97, 193 NW 448. 
Mich. —Burt Vv. Lathrop, 52 Mich. 
106, 17 NW 716. 
Minn. —Ehrmanntraut v. Robinson, 
52 Minn. 333, 54 NW 188. 
Mo.—Meriwether vy. Atkin, 137 Mo. 
Eclipse 


A. 32, 119 SW-36. 

Mont.—Gardiner v. Gro- 
cee Co., 71 Mont. 540, 234 P 490. 

J.—Potter v. Morris, ete., Dredg- 

ine Co., 59 N. J. Eq. 422, 46 A Date 

N. Y.—MeCabe Vv. Goodfellow, His 
N. Y. 89, 30 NE 728, 17 LRA 204: Bran- 
agan v. Buckman, 67 Misc. 242, 122 
NYS 610 [aff 145 ADD« Div. 950 mem, 
130 NYS 1106 mem]. *¥ 


Oh.—Bell v. Pistorius, 18 Oh. Cir. 
Ct. 73; 9 VOhmCirs Mec 7869: 

Pa,—Ash “v., Gime ot) Paw 40a0ns9 
AmR 818. 

Eng.—Reynell v. Lewis, 15 M. & 


W. 517; D538 Reprant. 954. 
Que.—J. Robertson & Son., Ltd. v. 
Guilbault, 54 Que. Super. 3438. 
Sharing prodme or io enterprise in 
specie see infra § 1 


lor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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which are organized for purely social,?* religious,*+* 
moral,?® literary,?® scientifie,?" political,?’ benevo- 
lent,2® or charitable®® purposes, or a combination of 
these, or for the purpose of recreation and amuse- 
ment®! or convenience,*” are not partnerships or the 
members thereof partners as to third persons. So no 
partnership exists between the members of an asso- 
ciation organized to preserve law and order,** or be- 
tween the members of an association of individuals 
or firms, the objects of which are the mutual pro- 
tection, benefit, and advaneement of the interest of 
the association or its members,** mutual insurance 
against loss by damage to property,*® or avoiding 
eompetition between its members.*® 

[§ 87] c. Ownership or Control of Business, Cap- 
ital, or Property—(1) In General. In accordance 
with the general rules under the prevailing law of 
partnership,*? in order to constitute the relation as 
to third persons it is essential that the parties 
charged as partners have a community of interest 
as common owners of the business which constitutes 
the joint undertaking.** The doctrine is broadly 
laid down in some eases that this community of in- 
terest of the parties must also extend to and include 
the capital®® and the property*® employed in the 


business, and that, where the arrangement does not, 


give title or community of ownership in the property 
which is the subject matter of the contract,4! as 
where the ownership of the property involved in the 
venture is in one person who has the sole right of 


23. Ill—Teed v. Parsons, .202 Ill. 32. Branagan 


455, 66 NE 1044 [rev 100 Ill. A. 342]. 
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Mise. 242, 122 NYS 610 [aff 145 App. [a] 
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control or disposal,*” there is no partnership between 
such person and others who are to share in the pro- 
ceeds. However, while the usual partnership em- 
braces the capital and property invested or employed 
in the business,*® in view of the fact that the con- 


‘tributions of the partners need not necessarily be 


money or property, but may consist of services or 
skill entirely,*# it is frequently held that there may 
be a partnership where the members have an interest 
in the profits only and no interest in the property, - 
as such, from which the profits are to be derived;*° 
and that, where persons who are associated in a com- 
mon business*® share both profits and losses,*7 it 1s 
not necessary to the existence of a partnership be- 
tween them that there be a joint ownership of the 
property or capital used to carry on the business,*® 
but the property employed in the partnership busi- 
ness may be the separate property-of the partners.*® 
[§ 88] (2) Association as Coprincipals; Mutual 
Agency. As previously noted with reference to part- 
nership inter se,®°° an association as partners is not 
consistent with the relation of master and servant 
or employer and employee,*! and as a general rule, 
under the prevailing view,°? in order to constitute a 
partnership lability as to third persons the com- 
munity of interest of the parties charged as part- 
ners must be of such a nature that it makes each 
member a coprincipal,®® and an agent of all the mem- 
bers,°* in the business, with joint authority or right 


in the administration, control, or disposal of the busi- 
Buckman, 67/ Utah 396, 94 P 736. 

Each partner 

some interest 


“must have 


See South Shore Country Club v. 
Peo., 228 Ill. 75, 81 NE 805, 119 AmSR 
417, 12 LRANS 519,.10 AnnCas 3838 
(dictum). 

Minn.—Ehrmanntraut v. Robinson, 
52 Minn. 333, 54 NW 188. 

Mo.—Meriwether v. Atkin, 137 Mo. 
A. 32, 119 SW 36; Richmond v. Judy, 
6 Mo. A. 465. 

N. Y.—McCabe v. Goodfellow, 133 
N. Y. 89, 30 NE 728, 17 LRA 204. 

Pa.—Ash v. Guie, 97 Pa. 493, 39 
AmR 818. 

Eng.—Flemyng v. Hector, 2 M. & 
W. 172, 150 Reprint 716. 

24. Teed v. Parsons, 202 Ill. 455, 
66 NE 1044 [rev 100 Ill. A. 342]. 

25. McCabe v. Goodfellow, 133 N. 
Y. 89, 30 NE 728, 17 LRA 204. 

26. See South Shore Country Club 
Vib eo., 228 tl 75, 8 NE 805; 19 
AmSR 417, 12 LRANS 519, 10 AnnCas 
383 (dictum). 

27. See South Shore Country Club 
v. Peo., supra (dictum). 

28. Richmond v. Judy, 6, Mo. A. 
465; McCabe v. Goodfellow, 133 N. Y. 
89, 30 NE 728, 17 LRA 204; Reynell 
We ew is, ibe Mis i& WW. 57, 153. ve- 
print 954. See South Shore Country 
@lub ve Peo, 228001. 15, 81, INH Y805; 
119 AmSR 417,712 LRANS 519, 10 
AnnCas 383 (dictum). 

29. Minn.—Ehrmanntraut v. Rob- 
inson, 52 Minn. 333,.54 NW 188. 

Mo.—Meriwether v. Atkin, 137 Mo. 
A.=32, 119 SW 36, 

N. Y.—McCabe v. Goodfellow, 133 
N. Y. 89, 30 NE 728, 17 LRA 204. 

Pa.—Ash v. Guie, 97 Pa. 493, 39 

Tennessee 


AmR 818. 

Tenn.—Atnip v. Mfe? 
Col, (Ch. A.) 5 25Sw 1093. 

30. -Ash v. Guie, 97 Pa. 493, 39 
AmR 818. 

31. J. Robertson & Son, Ltd. v. 
Guilbault, 54 Que. Super. 348. 

[a] MTlustration.—An association 
of individuals who bought a ‘house in 
the country for their own amuse- 
ment exclusively adorning it with the 
name of “The Dominion Fish and 
Game Club” is not a commercial 
partnership, the essential element of 
earrying on business for profit being 
lacking. J. Robertson & Son, Ltd. v. 


‘Guilbault, 54 Que. Super. 343. 


é 


Div. 950 mem, 130 NYS 1106 mem]; 
Belli veseistorilisiils Oh. Cirs Cts 73: 
So On. Cir. Dec. : 

[a] Rule applied.—An association 
of farmers somewhat removed from 
the main highway, organized to con- 
struct and operate a telephone line to 
connect their various houses, each 
bearing their proportion of cost and 
expenses is not a partnership. Bran- 
agan v. Buckman, 67 Misc. 242, 122 
NYS 610 [aff 145 App. Div. 950 mem, 
130 NYS 1106 mem]. 

[b] The hiring of a coachman by 
three families, each paying one third 
of his wages and sharing his services 
does not constitute a partnership be- 
tween the employers. Bell v. Pistori- 
Bei v8; Oh. Cir Cty 13,9 On.Cir, Dec: 

83. McCabe v. Goodfellow, 133 N. 
Y. 89, 30 NE 728, 17 LRA 204 (an as- 
sociation to enforce excise laws). 

34. St. Paul Typothete v. St. Paul 
Bookbinders’ Union No. 37, 94 Minn. 


Spit LOSS UNIW & C20, coeAmn Cas 6.915: 
Edgerly v. Gardner, 9 Nebr. 130, 1 
NW 1004; National Lumber, etc., Co. 


v. Grays Harbor Commercial Co., 71 
WES eon beans Tea E Bie 

[a] Rule applied.—Where several 
manufacturers of a common article 
established a joint board consisting 
of representatives of each manufac- 
turer to handle and increase the sale 
of their products and to collect the 
proceeds, for the purpose of limiting 
the production and fixing the prices 
of their output, etc., no partnership 
is created. National Lumber, etce., 
Co. v. Grays Harbor Commercial Co., 
MiVWViaish hye Pvp te « 

35. Marshalltown Mut. Plate 
Glass Ins. Assoc. v. Bendlage, 195 
Iowa 1200, 191 NW 97, 1983 NW 448. 

8G. State v. Kansas City Live 
Stock Exch., 211 Mo. 181, 109 SW 675, 
124 AmSR 1776. 

87. See supra § 79. 

38. U. S.—In re Howe, 229 Fed. 
854; In re Gibson, 191 Fed. 665. 

Mass.—BEstabrook v. Woods, 192 
Mass. 499, 78 NE 538. 

Mo.—Campbell v. Dent, 54 Mo. 325. 

Mont.—Beasley v. Berry, 33 Mont. 
477, 84 P 791. 


Utah.—Bentley v. Brossard, 33 


in the business, or 
property of the business, or trade, so 
as to give him a lien on the property 
for the protection of his interests or 
profits, and a control over the same.” 
Campbell v. Dent, 54 Mo. 325, 333. 

_ Nature of interest in profits see 
infra § 90. 

39. Malvern Nat. Bank v. Halli- 
day, 195 Iowa 734, 192 NW 843; Beas- 
ley -v. Berry, 33) Mont. 477, 84 Pr7on 

40. Whatley v. Jamison, 14 Ga. A. 
209, 80 SE 702; Sutton v. Schaff, 104 
Kan. 282, 178 P 418; Com. v. South- 
eastern, droniiCorp:,, 142) Van Vege amtes 
SE 528. 

[a] Community of interest in the 
property devoted to the business is 
an important test of partnership. 
ous v. Schaff, 104 Kan. 282, 178 


P 
41. Walker v. Tupper, 152 Pa. 1 
25 ALT 2: 

42. In re Gibson, 191 Fed. 665. 

43. Dwinel v. Stone, 30 Me. 384. 

44. See infra § 176. 

45. McCrary v. Slaughter, 58 Ala. 
230; Doudell v. Shoo, 20 Cal. A. 424, 
129 P 478; Thurston v. Detroit As- 
res etc., Co., 226 Mich. 505, 198 NW 


46. See supra § 85. 

47. See infra § 94. 

48. McCrary v. Slaughter, 58 Ala. 
230; Doudell v. Shoo, 20 Cal. A. 424, 
129 P 478; Thurston v. Detroit As- 
pialy etc., Co., 226 Mich. 505, 198 NW 

oO. 

49. McCrary v. Slaughter, 58 Ala 
230; Doudell v. Shoo, 20 Gal. A, 424. 
129 P 478. : pepe 

50. See supra § 60. 

51. Beasley v. Berry, 33 Mont. 477, 
84 P 791. See infra text and notes 
52-74; and infra §§ 97-103. 

52. See supra § 79. 

53. Moore v. Thorpe, 133 Minn. 
244, 158 NW 235; McDonald v. Camp- 
bell, 96 Minn. 87, 104 NW _ 760: 
Hughes v. Ewing, 162 Mo. 261, 62 SW 
465; Gibson v. Stevens, 7 N. H. 352. 

54. Omaha, etc., Smelting, ete., Co. 
v. Rucker, 6 Colo. A. 334, 40 P 853: 
State v. Kansas City Live Stock 
Exch., 211 Mo. 181, 109 SW 675, 124 
AmSR 776; Hughes v. Ewing, 162 
Mo. 261, 62 SW 465. And see cases 
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ness or its property.®5 


infra note 55. 
feet U. S.—In: re Gibson, 191 Fed. 

Colo.—Omaha, ete., Smelting, etc., 
es v. Rucker, 6 Colo. A. 334, 40 P 

53. 

Iowa.—Malvern Nat. Bank v. Halli- 
day, 195 Iowa 734, 192 NW 843. 

Kan.—Sutton v. Schaff, 104 Kan. 
282, 178 P 418. 

Minn.—Moore vy. Thorpe, 133 Minn. 
244, 158 NW 235. 

Mo.—State v. Kansas City Live 
Stock Exch., 211 Mo. 181, 109 SW 675, 
124 AmSR 776; Crockett v. St. Louis, 
etc., R. Co., 147 Mo. A. 347, 126 SW 
243. Q 

Va.—Com. v. Southeastern Iron 
Corp., 142 Va. 107, 128 SE 528. 

Ont.—McKim v. Bixel, 19 Ont. L. 


Ls 

[a] Community of control over 
the property devoted to the business 
is an important test of partnership. 
Sutton v. Schaff, 104 Kan. 282, 178 
P 418. 

56. See infra § 89. 

57. Wheatcroft v. Hickman, 9 C. 
B. N. S. 47, 99 ECL 47, 142 Reprint 
TO are lnCas, 268; 11 Reprint (431, 
19 ERC 323. 

58. Culley v. Edwards, 44 Ark. 
423, 427, 51 AmR 614. And see cases 
infra note 59. 

“They srule'- . laid down in 
Waugh v. Carver, 2 H. Bl. 235, 126 
Reprint 525 . that persons who 
share profits incur to third parties 
all the liabilities of partners, al- 
though no partnership was ever in 
fact contemplated by the persons 
themselves [See infra § 89 note 79] 
. . . was overthrown by the case of 
Wheatcroft v. Hickman, 9 C. B. N. 
S. 47, 99 ECL 47, 142 Reprint 19, 8 
H. L. Cas. 268, 11 Reprint. 431, 19 
ERC 323 and the final test declared 
to be whether the business has been 
carried on in behalf of the person 
sought to be charged as a partner, 
j. e., did he stand in the relation of 
the principal towards the ostensible 
traders, by whom the liabilities have 
been incurred, and under whose man- 
agement the profits have been made? 
This is the settled rule in England. 
and has been very generally adopted 
in this country.” Culley v. Edwards, 
supra. 

59. U. S.—Meehan v. Valentine, 
TADS. Olle la Set, O%2,. 06 ilsred. 
835. 

Ark.—Buford v. Lewis, 87 Ark. 412, 
112 SW 963; Culley v. Edwards, 44 
Ark. 428, 51 AmR 614. 

Colo.—Lee v. Cravens, 9 Colo. A. 
OG eh Oe Logs 

Conn.—Loomis _v. 12 
Conn. 69, 30 AmD 596. 

Ky.—Boyd v. Tabb, 5 KyL 516. 

La.—Hallett v. Desban, 14 La. Ann, 
529. 

Mich.—Dutcher v. Buck, 96 Mich. 


Marshall, 


In this connection it may 
be noted that, after the abandonment of profit shar- 
ing as a conclusive test of partnership,®® the view 
has sometimes been taken that Wheatcroft v. Hick- 
man*’ substituted mutual agency as a test®> and that 
the interchangeable relation of principal and agent 
was indispensably necessary and constituted a deci- 
sive test as to the existence or nonexistence of a 
partnership.®® However, while it is well settled that 

‘ liability to a third person as a partner rests upon the 
principles of agency,®° and that persons who are mu- 
tual agents in the conduct of a business and share 
the profits as principals are partners as to third per- 
sons,°! and that one is not a partner unless he shares 
the profits as a principal,®? the doctrine that mutual 
agency is a test of partnership has been generally 
repudiated®? for the reason that, as agency results 
from partnership, and not partnership from agency, 
the existence of such a relation is the very question 
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lationship.?# 


160, 55 NW 676, 20 LRA 776; Hunt 

v. Erikson, 57 Mich. 330, 283 NW 832. 
Mont.—Parchen v. Anderson, 5 

Mont. 438, 5 P 588, 51 AmR 65. 

N. H.—EHEastman v. Clark, 33 N. H. 
276, 16 AmR 192. 

N. J.—Seabury v. Bolles, 51 N. J. 
L. 108, 16 A 545.11 DRA 136 [aft 52 
N. J. L. 413, 21,4 942,.11 LRA 136]; 
Wild v: Davenport, 48 N. J. Ll. 129, 
GA 29571578 AmR) 5525 [Voorhees v. 
ones, VZ9jJNvais tee 22 TOR Perry, ey. 
Smith, 29 N. J. L. 74; Hallenback v. 
Rogers, 58 N. J. Eq. 580, 43 A 1098 
[aff 57. N. J. Eq. 199, 40 A 576]; Jer- 
nee v. Simonson, 58 N. J. Hq. 282, 
43 A 370; Hargrave v. Conroy, 19 N. 
Je gy 281. 

N. Y.—Merwin v. Playford, 26 N. 
Y. Super. 702; Taylor v. Herring, 23 
N. Y. Super. 447; Burckle v. Eckart, 


1 Den. 337. 

Oh.—Harvey v. Childs, 28 Oh. St. 
319, 22 AmR 887; Coleman v.- La- 
Bounty Amusement Co., 21 Oh. A. 44, 
153 NE 90; Bell v. Pistorius, 18 Oh. 
Ginse Cts. 9 On. Cir Dec. 869; wher= 
chants’ Nat. Bank v. Standard Wag- 
on, Co.;. 10 OhbhS&CP’ 81,7 OhNP. 539 
[aff 9 OhS&CP 380, 6 OhNP 264]. 

Va.—Robinson y. Allen, 85 Va. 721, 


8 SE 835. 


Eng.—Benjamin v. Porteus, 2 H. 
Bl. 590, 126 Reprint 720; Shaw, v. 
Galt. do pibevC. so, eoone = HOllonay we 


Whichelow, 64 L. J. Q. 5 See 
Holme v. Hammond, L. R. 7 Exch, 
218 (per Martin, B.). 

[a] “The test was often stated to 
be whether the person sought to be 
charged as a partner took part of the 
profits as a principal, or only as an 
agent.” Meehan v. Valentine, 145 U. 
Se OlL 6195 c2) SCtuOve: SG be ed. 83. 

[b] Discussion of rule.—‘‘This 
new form of stating the general rule 
did not at first prove easier of appli- 
cation than the old one; for in the 
first case which arose afterwards one 
judge of three dissented; Kilshaw v. 
Jukes, .3 B. & S. 847, 113 ECL 847, 
122 Reprint 317, and in the next case 
the unanimous judgment of four 
judges in the Common Bench was re- 
versed by four judges against two 
in the Exchequer Chamber. Bullen v. 
Sharp, 18 C. B. N. S. 614, 114 ECL 614, 
144 Reprint 583 [rev L. R. Core 
86].”’ Meehan vy. Valentine, 145 U. S. 
611, 622, 12 SCt, 972, 86 Li ed. 835, 


60. See infra § 289. 

61. See infra § 89. 

62. See infra § 90. 

63. See cases infra note 64. 

64. U. S.—Meehan v. Valentine, 


eae USS OLE 2S S Creo 2iecom leaned: 
Fla.—Webster v. Clark, 34 Fla. 637, 
16 S 601, 48 AmSR 217, 27 LRA 126. 
Iowa.—Malvern Nat. Bank vy. Hal- 
liday, 195 Iowa 734, 192 NW 843. 
Oh.—Harvey v. Childs, 28 Oh. St. 
319, 22 AmR 387. 
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in issue.** On the other hand, the absence of a pow- 
er as principal or agent has been held a circum- 
stance to be considered in determining the existence 
of partnership liability,®® and as a distinguishing in- 
cident between the relation of partnership and mere 
joint ownership,*® in which no authority of one own- 
er to act as agent for the other ordinarily exists.°* 
However, this fact cannot be deemed controlling or 
allowed too much prominence,°®*® for while it may be 
of some importance in establishing a partnership by 
estoppel,®® where, under the prevailing view, the re- 
covery by third persons depends upon the actual ex- 
istence of a partnership inter se,*° it is ordinarily 
a question of the intention of the parties’+ as man- 
ifested by their agreement,*? for it is competent for 
partners so to contract that one member of the firm 
shall transact all the business of the*firm with third 
parties’® without affecting the existence of the re- 


™~ 


Utah.—Bentley v. Brossard, 33 
Utah 396, 94 P 736. 
Eng.—Pooley .v. Driver, 5 Ch. D. 


48, TS-HRE 352. 

[a] Discussion and criticism of 
rule.—(1) “Such a test seems to give 
a synonym, rather than a definition; 
another name for the conclusion, ra- 
ther than a statement of the premises 
from which the conclusion is to be 
drawn.” Meehan y. Valentine, 145 U. 
S. 611, 622, 12 SCt 972, 36 L. ed. 835 
[quot Webster v. Clark, 34 Fla. 637, 
16 S 601, 647, 43 AmSR 217, 27 LRA 
126; Bentley v. Brossard, 33 Utah 
396, 94 P 736, 744]. (2) “To say that 
a person is liable as a partner, who 
stands in the relation of principal to 
those by whom the business is ac- 
tually carried on, adds nothing by 
way of precision, for the very idea 
of partnership .includes the relation 
of principal and agent.” Meehan v. 
Valentine, supra. . 

[b] “As has been pointed out in 
later English cases, the reference 
to agency as a test of partnership 
was unfortunate and inconclusive, 
inasmuch as agency results from 
partnership rather than partnership 
from agency. Kelly, C. B. and Cleas- 
ly, B., in Holme v. Hammond, lL. R. 
7 Exch, 218, 227, 233; Jessel, M. R. in 
Pooley jvic Driver. 5 ChanWns45 ern 4.76: 
19 ERC 352.” Meehan v. Valentine, 
LAS SUL Ss O16 22 el 2eSCt O72 SSG) an 
ed. 835. To same effect Bentley v. 
Brossard, 33 Utah 396, 94 P 736. 

65. Crockett v. St. Louis, ete., R. 
Co., 147 Mo. A. 347, 126 SW 248; Rot- 
oe fe ey iw &_ De Comatts. 

r ; 128; McKim v. Bi 
fig On Herbie Sal. ee 

[a] The fact that one does not 
have control of the business involved 
tends to show that he is not a part- 
ner. McKim v. Bixel, 19 Ont. L. 81. 

66. Rotzien v. Merchants’ L. & T. 
Co. 41S. Di 216; 170 NOW 128. 

67. See Joint Tenancy § 22 et seq; 
Se ae in Common [38 Cyc:101 et 
seq]. 


68. Omaha, etc., Smelting, etc., 
Co. vy. Rucker, 6 Colo. A. 334, 40 P 
853; Moore y. Thorpe, 133 Minn. 244, 


158 NW 2385. 


69. See infra §§ 104-108. 
70. See supra § 83 
71. See supra § 79. 
72. See supra §§ 79-81. 
° 73. See infra § 294. 
gat Cal.—Westcott v. Gilman, 170 
ely 


562, 150 P 777, AnnCasl1916E 
437. x 

Colo.—Omaha, ete., Smelting, ete., 
eo v. Rucker, 6 Colo. A. 334, 40 P 

Ga.—Butler v. Frank, 7 Ga. A. : 
67 SE 884. pe 

Minn.—Moore v. Thorpe, 133 inn. 
244, 158 NW 235. a vate 

N. C.—Burroughs Adding Mach. 


Co, ‘v. Morrow, 174 N. GC. 198, 93 SE 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


_ see supra § 86 note 19; 


§ 89], 


[§ 89] d. Participation in Profits and Losses— 
(1) Sharing Profits—(a) As Requisite or Test of 
As the prosecution of 
a business for the common benefit of the participants 
is the basis of every partnership,’® it follows that an 
agreement to share the profits, although not neces- 
sarily express,’® is requisite to the existence of a 
partnership lability as to third persons.*7 


Partnership—aa. In General. 


75. See supra § 85. 
76. Manson y. Williams, 153 Fed. 
525, 82 CCA 475 [aff 213 U. S. 453, 29 


SCt 5195 253 1. ed) 869) -Barrett® ve 


Swann, 17 Me. 180; Doak v. Swann, 
8 Me. 170, 22 AmD 233. 
[a] Discussion of rale.—‘‘The 


right to share profits, of course, ex- 
ists; but the right may arise with- 
out anything in the nature of an ex- 
press agreement, indeed, without any- 
thing in the nature of an implied one. 
The right to share profits is an in- 
dication of the existence of a copart- 
nership, but it may result from an 
agreement to that effect, or it may 
flow out of the relationship which 
ee between the parties.” Manson 

Williams, 153 Fed. 525, 531, 82 CCA 
475 Laff 213) US 453, 29 Sct SSE aie: 
L. ed. 869]. 

77. U. S.—Meehan v. Valentine, 
PASO Ways. O11 ws SOtaot, 86 tin, ed: 
835; Manson v. Williams, 153 Fed. 
525, 82 CCA 475 [aff 213 U. S. 453, 
29 SCt 519, 53 L. ed. 869]; Donald v. 
Guy, 127 Fed. 228. 

Ala.—Alabama Fertilizer Co. v. 
Reynolds, 79 Ala. 497, 85 Ala. 19, 45 
639. 

Cal.—Westcott v. Gillman, 170 Cal. 
562, 150 P 777, AnnCasl1916E 437. 


Colo.—Omaha, etc., Smelting, etc., 
Co. v. Rucker, 6 Colo. A. 334,°40 P 
.853, 

y lil. Griffen v. Cooper, 50 Ill. A. 
257% 

Minn.—McDonald v. Campbell, 96 
Minn. 87, 104 NW 760. 

Mo.—Maclay v. Freeman, 48 Mo. 


234; Willoughby v. Hildreth, 182 Mo. 
A. 80, 167 SW 639. 

N. Y.—Moscowitz v. Sassulsky, 141 
App. Div. 763, 126 NYS 513 [aff 206 
N. Y. 720 mem, 100 NE 1130 mem]. 

Pa.—Walker v. Tupper, 152 Pa. 1, 
26 A 172. 

Tex.—Southern Surety Co. v. Tex- 


as Employers’ Ins. Assoc., (Civ. A.) 
2 SW (2d) 310. 
Utah.—Bentley v. Brossard, 33 


Utah 396, 94 P 736. 

“A community of profit is the very 
essence of partnership.” Griffen v. 
Cooper, 50 Ill. A. 257, 260. 

Sharing products of land in specie 
and infra § 
103 note 84. 

78. See cases infra note 79. 

79. S.—Winship v. U. S. Bank, 
5 Pet. 529, 8 L. ed. 216; Oppenheimer 
Vv. Clemmons, 18 Fed. 886; Bigelow 
v. Elliot, 3 F, Cas. No. 1,399, 1 Clift. 
28; Einstein v. Gourdin, 8 F. Cas. 
No. 4,320, 4 Woods 415; Hazard v. 
Hazard, 11 F. Cas. No. 6,279, 1 Story 
Bias 

Ala.—Chisholm v. Cowles, 42 Ala. 
179; Pollard v. Stanton, 7 Ala. 761. 

Ark.—Culley v. Edwards, 44 Ark. 
423, 51 AmR 614; Humphries \v. 
McCraw, 5 Ark. 61; Olmstead v. Hill, 
2 Ark, 346. 

Conn.—Parker v. Canfield, 37 Conn. 
250, 9 AmR 317; Bucknam v. Bar- 
num, 15 Conn. 67; Pitkin v. Pitkin, 7 
Conn. 307, 18 AmD 111. 

T1l.— Lintner v. Millikin, 47 Ill. 178; 
Illingworth v. Parker, 62 Ill. A. 650; 
Griffen v. Cooper, 50 Ill. A. 257. 

Iowa.—Ruddick v. Otis, 33 Iowa 
402; Stanchfield v. Palmer, 4 Greene 

3; Price v. Alexander, 2 Greene 427, 
52 AmD 526. 

Ky.—Scott v. Colmesnil, 7 J. J. 
Marsh. 416; ‘Craig v. Alverson, 6 J. 
J. Marsh. 609; Saufley v. Howard, 7 
Dana 367. 

La.—Baldey v. Brackenridge, 39 
La. Ann. 660,-2 S 410; New Orleans v. 
Gauthreaux, 32 La. Ann. 1126; Cooley 
v. Broad, 29 dua. Ann. 345, 29 AmR 
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332; Hallet v. Desban, 14 La. Ann. 
529; Tennessee Bank v. McKeage, 11 
Rob. 130; Robertson v. De Lizardi, 4 
Rob. 300; McDonald v. Millaudon, 
Suna, 4 OB, 

Md.—Heise v. Barth, 40 Md. 259; 
Kerr v. Potter, 6 Gill 404. 

Mass.—Getchell v. Foster, 106 


Mass. 42; Bailey v. Clark, 6 Pick. 
372; Baring v. Crafts, 9 Metc. 380; 
Fitch v. Harrington, 13 Gray 468, 74 
AmD 641. 

Mich.—Dutcher v. Buck, 96 Mich. 
160, 55 NW 676, 20 LRA 776; Purvis 
v. Butler, 87 Mich. 248, 49 NW 564; 
Cleveland Paper Co. v. Courier Co., 


67 Mich. 152, 34 NW 556: Sager v. 
Tupper, 38 Mich. 258; Hinman v. 
Littell, 23 Mich. 484. 


Minn.—McDonald v. Campbell, 96 
Minn. 87, 104 NW 760; Delaney v. 
Dutcher, 23 Minn. 873; Warner v. 
Myrick, 16 Minn. 91; Wright v. Da- 
vidson, 13 Minn. 449. 

Miss.—Lea v. Guice, 21 Miss. 656. 

Mo.—Lengle v. Smith, 48 Mo. 276. 

N. H.—Bromley v. Blliot, 38 N. H. 
7, 75 AmD 182; 
N. H. 64 

N. J.—Brundred vy. Muzzy, 25 N. J. 
L. 268 [aff 25 N. J. L. 674]; Sheri- 
dan v. Medara, 10 N. J. Eq. 469, Be 


Brown v. Cook, 3 


AmD 464; Nutting v. Colt, 7 N. 
Eq. 5389. 
N. Y.—Leggett v. Hyde, 58 N. Y. 


272, 17 AmR 244 [aff 1 Thomps. & C. 
418]; Manhattan Brass, etc., Co. v. 
Sears, 45. N.Y. -797, .6 AmR 
Smith v. Wright, 4 Abb. Dec. 27 
AbbPr 243; Palliser v. Erhardt, 
App. Div. -222,-61 NYS 191;.Farr v, 
Morrill, 53: Hum 31,°5 NYS 720;,.Baas 
v. Roat, 16 Hun 526; Williams v. Gil- 
lies, 18 Hun 422 [aff 53 HowPr 429, 
and rev on other grounds 75 N. Y.- 
Catskill Bank v. Gray, 14 Barb. 
Leggett v. Henneberger, 1 
Thomps, C6. 418, 419, [affip58 INea YY: 
272, 17 AmR 244]; Oakley v. Aspin- 
wall, 4 N. Y. Super. 7 [rev on other 
grounds 4 Ni» Y.. 513]; . Hackett, v. 
Stanley, 6 NYSt 265; Cushman y. 
Bailey, 1 Hill 526; Champion v. Bost- 
wick, 18 Wend. 175, 31 AmD 376; 
Cumpston v. McNair, 1 Wend. 457. 
N. C.—Cossack v. Burgwyn, 112 N, 
C. 304, 16 SE 900; Southern Fertilizer 
Co. v. Reams, 105 N. C. 283,11 SH 


467; Motley v. Jones, 38 N. C. 144; 
Holt v. Kernodle, 23 N. C. 199; Cox 
v. Delano, 14 N. C. 89: 

Oh.—Wood v. Vallette, 7 Oh. St. 


172; Circleville First Nat. Bank v. 
Ballard, 19 OhCirCt 63, 10 OhCirDec 

Pa.—Merrall v. Dobbins, 169 Pa. 
480, 32 A 578; Wessels v. Weiss, 166 
Pa. 490, 31 A 247; Caldwell v. Miller, 
127 Pa. 442, 17 A 983;, Edwards v. 
Tracy, 62 Pa. tS Gill v. Kuhn, 6 
Serg. & R. 33 

S. fini a aes y. Brennan, 11 S. 
C. L. 427, 10 AmD 614. 


Tex.—Cothran v. Marmaduke, 60 
Lex; 3705) Rahl ov. Parlin,setc., Co, 27 
Tex. Civ. A. 72, 64 SW 1007; Fouke v. 


Brengle, (Civ. A.) 51° SW 519; Bu- 
chanan v. Edwards, (Civ. A.) 51 SW 
38; Dilley v. Abright, 19 Tex. Civ, A. 
487, 48 SW 548. 
Se One: v. Griswold, 12 Vt. 
W. Va.—Townley v. Crickenberger, 
64 W. Va. 379, 63 SE 320. 
Wis.—Upham v. Hewitt, 42 Wis. 
85; Appleton v. Smith, 24 Wis. 331. 
Eng.—Waugh v. Carver, 2 H. BI. 
235, 126 Reprint 525; Grace v. Smith, 
W. Bl. 998, 96 Reprint 587; Heyhoe 
v. Burge, 9 C. B. 431, 67 ECL 431, 137 
Reprint 960; Pott v. Eyton, 3 C. B. 
32, 54 ECL 32, 136 Reprint 13; Hes- 


[47 C.J.] 695 


has sometimes been taken that an agreement to share 
profits constitutes a decisive test as to the existence 
or nonexistence of the relationship,’?* and that one 
who receives a share of the profits of a business in- 
definitely is liable as a partner to third persons for 
the debts of the firm irrespective of the actual in- 
tent of the parties and whether or not they are ac- 
tually partners inter se.*® 


However, while it is well 


keth v. Blanchard, 4 East 144, 102 
Reprint 785; Ex p. Hamper, 17 Ves. 
Jr. 403, 34 Reprint 156. 

[a] Rule applied to subpartners. 
—Fitch v. Harrington, 13 Gray 
(Mass.) 468, 74 AmD 641; Baring v. 
Crafts, 9 Metc. (Mass.) 380. Contra 
Burnett v. Snyder, 76 N. Y. 344 [aff 
43 N. Y. Super. 238]. 

[b] In Georgia (1) the rule as 
stated in the text was the rule at 
common law. Huguley v. Morris, 65 
Ga. 666; Dalton City Co. v. Hawes, 37 
Ga. 105¢0 Dalton, City :.Co: va, Dalten 
Mfg. Co., 33 Ga. 243; Perry Vv. Butt; 
14 Ga. 699; Buckner -v. Lee, 8 Ga. 
285. (2) The code provision (Park 
Code § 3158) that ‘‘a joint interest in 
the partnership property, or joint in- 
terest in the profits and losses of the 
business, constitutes a partnership 
as to third persons. A common in- 
terest in profits alone does ‘not’ was 
held not to change, but simply de- 
clared, the previously existing law. 
Brandon v. Conner, 117 Ga. 759, 45 
SE 371, 63 LRA 260 (disproving as 
dictum the intimation in Huguley v. 
Morris, 65 Ga. 666 that the code did 
change the previously existing law); 
Powell v. Moore, 79 Ga. 524, 4 SE 383; 
Sankey v. Columbus Iron Works, 44 
Ga. 228; Clegg v. Lyons, 30 Ga. A. 
482, 118 SE 432. (38) While it was 
recognized that the original rule was* 
contrary to the trend of modern au- 
thorities (Brandon vy. Conner, supra), 
(4) the court has considered itself 
bound by the previous decisions (Cal- 
laway v. Waxelbaum Co., 128 Ga. 
508, 57 SE 762; Brandon v. Conner, 
supra), (5) and the doctrine as exist- 
ing at common law is in general ad- 


hered to (Callaway v. Waxelbaum 
Co., supra;. Brandon v. Conner, su- 
pra; Gray v. Blasingame, 110 Ga. 


348, 35 SE 653;. Powell v. Moore, 79 
Ga. 524, 4 SE 383; Clegg v. Lyons, 30 
Ga. A. 482, 487, 118 SE 432 (“Under 
the Georgia decisions, if a definite 
proportion of indefinite profits is to 
be received as such, and not merely 
as compensation for services, this 
will render the person so receiving 
it a partner’’]). 

[ec] Exceptions to rule—(1) An 
exception to the rule was sometimes 
recognized in cases where the profits 
were looked toasameans only of as- 
certaining the compensation which 
under the contract was to be paid’ for 
the services of an employee or agent. 
Eastman v. Clark, 53 N. H. 276, 16 


AmR 192; Richardson v. Hughitt, 76 
N. Y. 55, "32 AmR 267; Smith v. ‘Bo- 
dine, 74 N. Y. 30; Leggett v. Hyde, 


DSmIN MiNa2iice, 1G AmR 244; Burroughs 
Adding Mach. Co. v. Morrow, 174 N. 
C. 198, 938 SE 722; Cossack v. Burg- 
Wyn, 112° N.C. 304, 16 SE 900; H. mm. 
Hackney ‘Co. ¥. Robert B®. Lee Hotel, 
156 Tenn. 243, 300 SW 1; Bell v. Hare, 
12 Heisk. (Tenn. ) 615; Cothran vy. 
Marmaduke, 60 Tex. 370. (2) Anoth- 
er exception to the application of the 
rule was sometimes recognized where 
the profits were shared as payment of 
a debt. Eastman v. Clark, 53 N. H. 
206, oO, Amey LOZ AN Hackney Co. 
v. Robert E. Lee Hotel, supra. 

[d] Form of stipulations.—(1) 
Under the rule as stated in the text 
a distinction was sometimes recog- 
nized and drawn between a payment 
out of profits and a payment varying 
with, and measured by, profits, the 
former being held to create a part- 
nership but the latter not being so 
held. Fechteler v. Palm, 133 Fed. 
462, 66 CCA 336; In re Pierson, 19 F. 
Cas. No. 11,153. 10 NatBankrReg LOT: 
In re Ward, 29 F. Cas. No 17,144, 2 
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settled that the absence of a mutual interest in the 
aside from questions of estoppel,®° is con- 
elusive that a partnership liability to third persons 
does not exist,*+ and that an agreement to share the 


profits, 
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losses or expenses of an undertaking without an 


Flipp. 462; Stafford v. Sibley, 106 
Ala. 189, 17 S 324; Loomis v. Marsh- 
all, 12 Conn. 69, 30 AmD 596; Padg- 
etttv. MordwlivsGa. 1608, 43) Sky 1002; 
Thornton v. McDonald, 108 Ga. 3, 33 
SE 680; Sankey v. Columbus Iron 
Works, 44 Ga. 228; Dalton City Co. 
v. Dalton Mfg. Co., 33 Ga. 253; Buck- 
ner v. Lee, 8 Ga. 285; Macy v. Combs, 
15 Ind. 469, 77 AmD 103; Thillman 
v. Benton, 82 Md. 64, 33 A 485; Ben- 
son v. Ketchum, 14 Md. 331; Part- 
ridge v. Kingman, 130 Mass. 476; 
Mason v. Hackett, 4 Nev. 420; Grapel 
v. Hodges, 112 N. Y. 419, 20 NE 542; 
Brockway v. Burnap, 16 Barb. (N. Y.) 
309; Catskill Bank v. Gray, 14 Barb. 
(N. Y.) 471; Hodgman v. ‘Smith, 13 
Barb. CN. Y.) 302 —Dake v. Butler; (7 
Mise. 302, 28 NYS 134 {aff 29 NYS 
1142 mem]; Burckle v. Eckart, 1 Den. 
(N.. Y.) 337; Southern Fertilizer Co. 
Vv. Reams, 105 N.C: 283, 11 SH 467; 
In re Haines, 176 Pa. 354, 35 A 237; 
Irwin v. Bidwell, 72 Pa. 244; HEd- 
wards v. Tracy, 62 Pa. 374; Dunham 
v. Rogers, 1 Pa. 255; Ditsche v. Beck- 
er, 6) Phila. Cea.) 176; Pierson *v. 
Steinmyer, 38 S. C. L. 309; Bradshaw 
v. Apperson, 36 Tex. 133; -Goode v. 
McCartney, 10 Tex. 193; Cleveland v. 


Anderson, 2 Tex. A. Civ. Cas. § 146; 
Ambler v. Bradley, 6 Vt. 119; Grace 
v. Smith, W. Bl. 998, 96 Reprint 587; 


Ex p. Digby, 1 Deac. 341, 38 ECL 665; 
Ex p. Rowlandson, 2 Ves. & B. 172, 
35 Reprint 284; Ex p. Hamper, 17 
.Ves. Jr. 403, 384 Reprint 156. (2) 
This distinction was not recognized 
by some authorities. Parker v. Can- 
field, 37 Conn. 250, 9 AmR 317;  Dal- 
Eom Oly, Co. var Hawes, 30 (Gas 15s 
Dennistoun v. Debuys, 6 Mart. N. S. 
(La.) 48. (3) Other authorities held 
that this distinction applied only to 
eases of servants and agents, and 
not to one who advanced money or 
eredit or furnished stock. Pierson v. 
Steinmyer, 38 S. C. Li. 309: (¢4). Ac- 
cording to other authorities a_ stipu- 
lation that the compensation for the 
services of an agent or servant shall 
be proportioned to the profits of a 
business, without giving him a pro- 
prietary interest in, or specific lien 
upon, the profits, has never been held 
to constitute him a partner. Lee v. 
Wimberly, 102 Ala. 539, 15 S 444; 
Brockway v. Burnap, 16 Barb. (N. Y.) 


309; Cothran v. Marmaduke, 60 Tex. 
370; Goode v. McCartney, 10 Tex. 
193; Mair v. Glennie, 4 M. & S. 240, 


Stocker v. Brockel- 


105 Reprint 823; 
250, 49 EngCh 


bank, 3 Macn. & G. 
189, 42 Reprint 257. (5) However, 
the doctrine that the form of the 
stipulation as to the sharing of prof- 
its is controlling on the question of 
partnership has been generally criti- 
cized and discarded as unimportant. 


Parker v. Canfield, 37 Conn. 250, 9 
AmkR 317; Chattraix. vo Price, 29) la. 
Ann. 176; Beecher v. Bush, 45 Mich. 
188, 7 NW 785, 40 AmR 465; Bullen 
v. Sharp, L. R. it 'CSee 1Si65 MiG EeAn 
this is so, of course, under modern 
rules. See infra text and notes 80-88; 


and §§ 97-103. 

{e] Discussion of rule.— 
since the decision of De Gray, C. J., in 
1775, in Grace v. Smith, 2 Wm. Bl. 
998, it has been generally held that 
all persons who shared in the profits 
of a business incurred the liabilities 
of partners therein, although no part- 
nership between themselves might 
have been contemplated. The de- 
cision was subsequently approved in 
the leading case of Waugh v. Carver, 
2 H. Bl. 235.” Cossack v. Burgwyn, 
117 ONe OF 304, 8.007 26 (5109.00; 

{f] Reason for rule,—Py taking 
a part of the profits he takes from 
the creditors a part of that fund 


“Tver 


which is the security for the payment 
of their debts. Oppenheimer v. Clem- 


mons, 18 Fed. 886; Culley v. Hd- 
wards, 44 Ark. 428, 51 AmR 614; 
Parker v. Canfield, 37 Conn. 250, 9 
AmR solve eeitkine ven Pitkin wo Conn: 


307, 18 AmD 111; 
Mich. 258; Lea v. 
Cothran v. Marmaduke, 


Sager v. Tupper, 38 
Guice, 21 Miss. 656; 
COR Rex a0) 


Grace v. Smith, W. BI. 998, 96 Re- 
print 587. 

80. See supra § 83; and infra §§ 
104-108. 

81. Lll.—Griffen v. Cooper, 50 Ill. 
AL 257. 

Ky.—Keene v. Louisville Saw Mill 
Con ld Wy. Op: 


Mo.—Maclay v. Freeman, 48 Mo. 
234; Willoughby v. Hildreth, 182 Mo. 
A. 80, 167 SW 639. 

Qs alker v. Tupper, 152 Pa. 1, 
8) 25 -AK172. 

Utah.—Bentley  v. 33 
Utah 396, 94 P 736. 

“Participation in profits is however 
the most generally accepted test, and 
though it is conceded that its pres- 
ence is not conclusive in, favor [of], 
its absence may be regarded as con- 
clusive against*partnhership.” Walk- 
er v. Tupper, supra. 

[a] Application of rule.—The 
mere fact that one may ‘have had an 
interest in the stock of goods of a 
business without being concerned in 
the profits of the business does not 
make him a partner. Maclay v. Free- 
man, 48 Mo. 234. 
ele Austin v. Thomson, 45 N. H. 

U.. S.—Wilson v. Edmonds, 130 
Les Ger A TOMO SCE a Ole Son limed: 1025: 
Hunt vo Oliver,-118. US 210,,, 6) Set 
10835430 VE eds 123% 

Ala.—Wright v. Powell, 8 Ala. 560. 

Ark.—Buford v. Lewis, 87 Ark. 
412; 112 SW 963; Haycock v. Wil- 
liams, 54 Ark. 384, 16 SW 3; Culley 
v. Edwards, 44 Ark. 423, 51 AmR 614. 


Brossard, 


Cal.—Nofsinger v. Goldman, 122 
Cal. 609, 55° PR 425. 

Fla.—Armbrecht Lumber Co. v. 
Adair, 91 Fla. 460, 108 S 222: Dubos 
v. Jones, 34 Fla. 539, 16 S 392. 

Ill. Butler v. Merrick, 24 Ill. A. 
Ge 

an.—Wade v. Hornaday, 92 Kan. 


293. 140 P 870. 
Ky. Bo oye v: Tabb; 5 Kyl 516. 
aix v. Price, 29 La. Ann. 
176. 


Mass.—Ruhe v. Burnell, 121 Mass. 
50 


Mich.—Colwell v. Britton, 59 Mich. 
350, 26 NW 538. 

Minn.—Moore v. Thorpe, 133 Minn. 
244, 158 NW 235; McDonald v. Camp- 


bell, 96 Minn. 87, 104 NW 760. 

Miss. J “king Co. v. Hi- 
pou, 92 Miss. 234, 46 S 73, 18 LRANS 
CS 


Mo.—Hughes v. Ewing, 162 Mo. 261, 


62 SW 465; Campbell v. Dent, 54 Mo. 
325; Freeman v. Bloomfield, 43 Mo. 
391; Rankin v. Fairley, 29 Mo. A. 
587: Kellv v. Gaines, 24 Mo. A. 506. 


Mont.—Beasley v. Berry, 33 Mont. 
477, 84 P 791; Parchen v. Anderson, 


5 Mont. 438, 5 P 588, 51 AmR 65. 
Nebr.—Gibson v. Smith, 31 Nebr. 
354, 47 NW 1052. 
Nev.—Sargent v. Collins, 3 Nev. 


260. 
N. J.—Wild v. Davennort, 48 N. J. 


L. 129, 7 A295, 57 AmR 552; Perry 
v. Smith, 29° N.J24G, 74: ~Haresave 
v. Conroy,’ 19 No Js Eq: 281. 

Pa.—Walker v. Tupper, 152 Pa. 1, 
25 A 172. 


Tenn.—H. T. dee eee Co. v. Robert 
E. Lee Hotel, 156 Tenn. 243, 300 SW 
1; HMngland v. England, 1 Baxt. 108; 
Bell v. Hare, 12 Heisk. 615. 


Tex.—Greenville First Nat. Bank 
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- agreement, express or implied, to share the profits 
does not create a partnership,®? the doctrine that 
profit sharing is a conclusive test of partnership has 
been generally repudiated;** and according to the 


v. Pennington, 75 Tex... 272, 12 SW 
1114; Cherry v. Owsley, 10 SW 519; 
Eddingston v. Acom, (Civ. A.) 459 
SW 948. 

Va.—Com. v. Southeastern Iron 
Corp., 142 Va. 107, 128 SE 528; Brown 
v. Higginbotham, 5 Leigh (32 Va.) 
583, 27 AmD 618. 

{a] Reason for, and discussion of, 
rule.—(1) ‘Whis doctrine has become 
entirely obsolete, and is no longer 
law either in England or in this coun- 
try.) Dubostinves Jones, 634. Mla. 397 
552, 16 S 392. (2) ‘Mere profit shar- 
ing is not an infallible test by which 
to determine the existence of a part- 
nership. In some of the early Eng- 
lish and American™cases the test 
seems to have beenxjapplied without - 
qualification, it being held that an 
agreement to share profits justified 
the inference of a partnership. To 
whatever facts the rule may have 
been applied its application could be 
justified only upon the theory that 
they are partners who share profits 
as profits, or who have a proprietary 
interest in a business from which 
profits are anticipated.” H. T. Hack- 
ney Co. v. Robert BH. Lee Hotel, 156 
Tenn. 2438, 247, 300 SW 1. (3) “In- 
deed, aS you advance in the examina- 
tion of this question, and trace its 
history and development in the vari- 
ous decisions of the courts, it will be 
seen that in the effort to escape the 
manifest wrong that would be in- 
flicted by applying inflexibly the rule 
that any participation in the profits 
necessarily creates a partnership the 
courts encroached on that doctrine 
stealthily, and permitted the circum- 
stances of each case to control the 
rule. The effort to apply the rule 
without qualification was gradually 
abandoned, and then arose conflicting 
dicta which have introduced more 
perplexity and confusion in the treat- 
ment of this question than any -oth- 
er Known to the commercial law. It 
is not too much to say that a super- 
abundance of authorities is accessi- 
ble to the disputant for either propo- 
sition, and that the distinction final- 
ly drawn by the judges from the cir- 
cumstances of the cases before them 
will sometimes exhibit a court in ap- 
parent contradiction to itself upon 
the application of the, rule to those 
circumstances.” Chaffraix vy. Price, 
20M tas Amn. 4 Wiss 6 oss (4) “It 
used to be thought that a participa-~ 
tion in profits was the decisive test 
of a partnership, so far as liability 
to creditors was concerned. The rule 
was so late down in Waugh vy. Carver, 
2H. Bl. 2385, 126 Reprint 525, decided 
in 1793... . And such continued 
to be the rule both in England and 
America, until the year 1860, when 
it was overthrown by the case of 
Wheatcroft. v. Hickman, 9 C. B. N. S. 
47, 99 NCE 442 Reprint Lopes 
15 By, Cas., 268, 11 Reprint 431, 19 
ERG He 2e8 7 Culley v. Edwards, 44 
Ark. 423, ‘427, 51 pts 614.) () "ihe 
doctrine of Waug he ve Carvera2.. He 
Bl, 235, 126 Hepeiat 525, that a par- 
ticipation in the profits of a business 
does, of itself and by operation of 
law, constitute a partnership, and 
makes all participators liable-to third 
persons, has been the,fruitful source 
of discussion through all the suc- 
ceeding cases. Its authority is 
now overthrown.” Chaffraix v. Price, 
supra. (6) ihe rule laid down in 
Waugh v. Carver, 2 H. Bl. 247, 126 
Reprint 525 has not been adhered to 
either in England or in this country, 
but a rule more in harmony with 
reason and Justice has been generat; 
ly adopted.” Campbell v. Dent, 52 
Mov'325,''3382. —(7) “As a test lor part- 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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prevailing rule,** sometimes by virtue of statute,’® 
when there is no partnership in fact and no question 
of estoppel, merely sharing the profits of a venture 
does not of necessity create one as to third persons.*® 
Tn this connection, however, it may be noted that the 
nature of the participant’s interest in the profits has 
sometimes been considered of importance in deter- 
mining the question of partnership;*? and that shar- 


nerships the so-called net-profit rule, 
which dates back to the year 1775, 
has, since 1860, been abandoned as a 
posure. of the decision in Cox v. Hick- 
man, 8 H. L. Cas. 268. Prior to 1860 
mere participation in the profits, re- 
gardless of the intention of the par- 
ties, was by the English courts held 
conclusive of the liability of the par- 
ticipant to the creditors of the con- 
cern. The change fn the rule in Eng- 
land was readily adopted by the 
American courts, and since then the 
fact that there was to be a participa- 
tion in the profits is only regarded 
as a circumstance to be taken into 
consideration with all the circum- 
stances and the whole transaction in 
determining whether or not a part- 
nership existed.” Wade v. Horna- 
Gay, 92 Kan. 293, 295, 140 P 870. 

{b] Well-considered cases  con- 
taining discussion of early rule and 
modifications thereof and a review 
of the decisions: Meehan v. Valen- 
time, 1455, S65 12 SCt. 972,036. Ta: 
ed. 835; Culley v. Edwards, 44 Ark. 
423, 51 AmR 614; Webster v. Clark, 
34 Fla. 637, 16 S 601, 43 AmSR 217, 
27 LRA 126; Thillman v. Benton, 82 
Md. 64, 33, A 485; Denny v. Cabot, 6 
Mete. (Mass.) 82; Beecher v. Bush, 
45 Mich. 188, 7 NW 785, 40 AmR 465; 
Parechen v. Anderson, 5 Mont. 438, 5 
P 588, 51 AmR 65; Eastman v. Clark, 
BoroNe th 206s 16, Ame 92" “Boston, 
ete., Smelting Co. v. Smith, 13 R. L. 27, 
43 AmR 3. 

84. See supra § 83. ae 

85. See statutory provisions. 

g6. U. S.—Meehan v. Valentine, 
145 U.S. 611, 12 SCt 972, 36 LL. ed. 835 
{aff 29 Fed. 276]; Wilson v. Ed- 
monds: 130) U.S: 472, 9 Set 563,32) Ti. 


ed. 1025; Berthold v. Goldsmith, 24 
Howse pao, 16. i .eds (622° Blair ove 
Shaeffer, 33 Fed. 218 [rev on other 


grounds 149 U. S. 248, 13 SCt 856, 37 


L. ed. 721]. 

Ark.—Culley v. Edwards, 44 Ark. 
423, 51 AmR 614. 

Cal.-Westcott v. Gilman, 170 Cal. 


562, 150) PB. 777, AnnCasl9I6H 437; 
Coward v. Clanton, 122 Cal. 451, 55 P 
147; Quackenbush v. Sawyer, 54 Cal. 
439; Auditorium Co. v. Barsotti, 40 
Wale A. 592,038. P 413. 


Colo.—Richardson v. Keely, 58 
Colo. 47, 142 P 167; Le Fevre v. Cas- 
tagnio, 5 Colo. 564; Lee v. Cravens, 


9 Colo. A. 272, 48 P 159; Omaha, ete., 
Smelting, etce., Co. v. Rucker, 6 Colo. 
A. 334, 40 P 853. 

Fla.—Armbrecht Lumber Co. v. 
Adair, 91 Fla. 460, 108 S 222; Webster 
v. Clark, 34 Fla. 637, 16 S 601, 43 Am 
SR 217, 27 LRA 126; Dubos v. Jones, 
34 Fla. 539, 16 S 392. 

Ga.—Brandon v. Conner, 117 Ga. 
ie 45 SE 371, 68 LRA 260. 

Ill.—National Surety Co. v. T. B. 
Townsend Brick, etc., Co., 176 Tl. 156, 
52 NE 938 [aff 74 ly. A. 312]; Smith 
Vallkonieh teat Lem, 48.0 52.2 AmR 94; 
Snell v. De Land, 43 Ill. 323; Niehoff 
v. Dudley, 40 Ill. 406; Hately v. 
Kiser, 162 Ill. A. 542 [rev on other 
grounds 253 Ill. 288, 
Donnan v. Gross, 3 Tittigt Jae 

Ind.—Macy v. Combs, 15 Ind. 469, 
77 AmD 103. 

Iowa.—Malvern Nat. Bank v. Halli- 
day, 195 Iowa 734, 192 NW 843; Has- 
well v. Standring, 152 Iowa 291, 132 
NW 417, AnnCasi9138B 1326; John- 
son v. Carter, 120 Iowa 355, 94 NW 
850; Winter v. Pipher, 96 Iowa 17, 
64 NW 663; Richards v. Grinnell, 63 
Iowa 44, 18 NW 668, 50 AmR 727; 
es v. Oberne, 56 Iowa 324, 9 

291; Reed v. Murphy, 2 Greene 


A 
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La.—Greend v. 
Ann.) 65.5.8) 55555 Hallet: vy. 2Desban, 
14 La. Ann. 529. 

Me.—Holden v. French, 68 Me. 
Banchor v. Cilley, 38 Me. 553 
v. Stone, 380 Me. 384. 

Md.—Southern Can Co. v. Sayler, 
152 Md. 303, 136 A 624; Thillman v. 
Benton, 82 Md. 64, 33 A 485 [expl and 
lim Rowland v. Long, 45 Md. 439]. 
La Mont v. Fullam, 133 
3 Rice v. Austin, 17 Mass. 
Baxter v. Rodman, 3 Pick. 435; 
Denny v. Cabot, 6 Mete. 82. 

Mich.—Winters v. Miller, 227 Mich. 
602, 199 NW 642; Morrow v. Mur- 
phy, 120 Mich. 204, 79 NW 1938, 80 
NW 255; Colwell v. Britton, 59 Mich. 
350, 26 NW 538; Wells v. Babcock, 56 


Kummel, 41 La. 


Dwinel 


Mich. 276, 22 NW 809, 27 NW 5755 
Thayer v. Augustine, 55 Mich. 187, 
20 NW 898, 54 AmR 361; Beecher v. 
Bush, 45 Mich. 188, 7 NW 785, 40 
AmR 465; Wilcox v. Matthews, 44 
Mich, 192, 6 NW 215 
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N. M.—Pearce v. Strickler, 9 N. M. 
467, 54 P 748. 

N. Y.—Demarest v. 
218, 29 NE 296; Burnett v. Snyder, 
Sl UNS Y. 50; 37 AmiR 5274, Martin ty. 
Peyton, 219 App. Div. 297, 220 NYS 
DOe ation tO Na Ee vencion LS uIN Pin vers 
Lamb v. Grover, 47 Barb. 317. 


282, 


Koch, 129 N.Y. 


Oh.—Harvey v. Childs, 28 Oh. St. 
319, “22 AmR 387; Merchants’ Nat. 
Bank v. Standard Wagon Co., 9 OhS& 
CP 380, 6 OhNP 264. 

Okl.—Chadwell v. Brown, 88 Okl. 
44, 211 P 410. 

Pa.—Krall v. Forney, 182 Pa. 6, 


37 A 846; Walker v. Tupper, 152 Pa. 
te o20) eA 2, dwards. ve Tracy, 62 


241; 


[47 C.J.] 697 


ing in the profits of a business is generally deemed 
some evidence that the participant is a partner.** 

[§ 90] bb. Nature of Interest in Profits. 
der to constitute the associates in an enterprise part- 
ners as to third persons it is frequently stated, under 
the prevailing view,°® that they must not only par- 
ticipate in the profits,®® but must have an interest in 
the profits, as profits,?' and share them as joint own- 


In or- 


oe Heckert v. Fegely, 6 Watts 

Philippine.-—Ang Seng Quen vv. 
Juan Te Chico, 12 Philippine 547. 

R. I.—Boston, ete., Smelting Co. v. 
Smithy 03) Re ie 27.48 -Amiky ee 

Ss. D.—Dillaway v. Peterson, 11 S. 
D. 210, 76 NW 925. 

Tenn.—H. T. Hackney Co. v. Rob- 
ert EH. Lee Hotel, 156 Tenn. 243, 300 
SW 1; Polk v. Buchanan, 5 Sneed 721. 

Tex.—Friedlander v. Hillcoat, 14 
SW 786; Buzard v. Greenville First 
Nat. Bank, 67 Tex. 83, 2 SW 54, 60 
AmR 7; Southern Surety Co. v. Texas 
Employers’ Ins. Assoc., (Civ. A.) 2 
SW (2d) 310; Heidenheimer v. Wal- 
thew," 2)) Tex Civ. Ay 501) 24) (Siweeosime 
Emberson v. McKenna, 4 Tex. A. Civ. 
Cas. § 94, 16 SW 419. : 

Utah.—Bentley v. Brossard, 33 
Utah 396, 94 P 736. 

Vt.—Morgan v. Stearns, 41 Vt. 398. 

Va.—Com. v. Southeastern Iron 
Corp., 142 Va. 107, 128 SH 528; Rob- 
inson v. Allen, 85 Va. 721, 8 SE 835. 

Wash.—Nordwall v. Cohen, 134 
Wash. 262, 235 P 824; State v. Men- 
eae Bs Wash. 12, o3 P 1109. 


WwW. 

Va. 507, “100 AmD 766. 

Eng.—Adam v. Newbigging, 13 
App. Cas. 316, 19 ERC 486; Mollwo v. 
Court of Wards, Ta UR 4 Eee ea) 
Badeley v. Consolidated Bank, 38 Ch. 
D. 238: Pooley *v..,\Driver) 5°Chy Db: 
458, 19 ERC 352; Vice v. Anson, 7 B. 
& C. 409, 14 ECL 187, 108 Reprint 
776; Wheatcroft v. Hickman, Snes: 
N. S. 47, 99 ECL 47, 142 Reprint 19; 
SH alniCas 268. iv Reprint 431, 19 
ERC 323 [substantially overr Waugh 
v. Carver, 2 H. Bl. 235, 126 Reprint 
p25); King Vv. Whichelow, (Se Oe 


Ont.—McKim v. Bixel, 19 Ont. L. 
81; In re Randolph, 1 ‘Ont. A. 315. 

[a] The difficulty with definitions 
of partnership “is that they put the 
agreement to share profits to the 
eta) Manson v. Williams, 153 
MEd. D225, Dod SamOO Age tom beat 213 U. 
S. 4535 39 Boe 519, 53 L. ed. 869]. 


87. See infra § 90. 

88. See infra §'91. 

89. See supra § 89. 

90. See supra § 89. 

91. U. S—Sugg v. Hopkins, 11 


H.(2d) 517. 

Colo.—Omaha, 
Co: v. Rucker, 
853. 


78 NE 260. 


etce., Smelting, etc., 
6 Coloy Ac 334040 SP 


38 Ind. A. 396, 

Mass.—HEstabrook v. Woods, 192 
Mass. 499, 78 ND 538. 

Mo. —Campbell v. Dent, 54 Mo. 325. 

N. Y.—Magovern .v. Robertson, 116 


N. Y. 61, 22 NH 398, 5 LRA 589; Leg- 
Bete vi Hyde, 58 N. Y. 272, 17 AmR 
244; Moscowitz v. Sassulsky, 141 


App. Div. 768, 126 NYS 513 [aff 206 
N. Y. 720 mem, 100 NE 1130 mem]; 
Merchants’ Nat. Bank v. Barnes, 32 
App! Div. 92, 52 NYS 786° [aff 172) N. 
Y. 618 mem, 64 NE 945]; Seer v. 
Hoffman, 1 NYCityCt 445; Heim- 
street v. Howland, 5 Den. 68. 

Pa.—Peniston v. John Y. Huber 
@o7) 196" Ra. 580) 46) 0A: 93148 


Tex.—Kelley Island Lime, etc., 


Co. v. Masterson, 100 Tex. 38, 93 Sw 
427; Goode v. McCartney, 10 Tex. 
193 VPink vi Brown, (CCommn- WAS) 


215 SW 846 [rev (Civ. A.) 183 SW 
46]; Southern Surety Co. v. Texas 
Employers’ Ins. Assoc., (Civ. A.) 2 
SW (2d) 810; Moore v. Williams, 31 
Tex Civ. Al 2875 72 SW 222% 

Eng.—Holme v. Hammond, L. R. 7 
Execly 218. 

“There must, to constitute a part- 
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ers®? or principals®? of the business, and, in con- 
formity with this requisite of partnership, a test 
often applied to determine the existence of the re- 
lationship is whether the supposed partner acquired 
by his agreement or arrangement any control, as 
owner, over the profits while they remained undi- 
vided.®* That is to say, if the supposed partner. had 
an interest in the undivided profits, as profits, it 
would indicate that he was a partner, while, on the 
other hand, if the arrangement in respect of the prof- 
its was simply for the purpose of determining the 
fund from which, or the amount to which, the sup- 
posed partner would be entitled as compensation for 
money advanced, or other 
ferred, it would indicate that no partnership was in- 


services, 


tended or created.®® 


[§ 91] (b) As Evidence of Partnership; 
The fact that a person is entitled, un- 
der a contract, to a participation in the profits of a 
business is usually deemed an important element in 


sumptions.°® 


nership, be a vested interest in prof- 
its in the person sought to be charged 
as a partner, such as would for that 
reason alone entitle him to an ac- 
count in equity against the other per- 
sons concerned in the _ business.” 
Heimstreet v. Howland, 5 Den. (N. 
BYEV) IO Or wil Os 

“In order to constitute a commun- 
ion of profits between the parties, 
which shall make them partners, the 
interest in the profits must be mutu- 
al; each person must have an inter- 
est in the profits asa principal trader. 
It is not enough, that one shall re- 
ceive a portion of the profits as a 
compensation for services, but he 
must have some interest in the busi- 
ness, or property of the business, or 
trade, so as to give him a lien on the 
property for the protection of his in- 
terests or profits, and a control over 
the same.” Campbell v. Dent, 54 Mo. 
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Dunn, 97 N. Y. 149; Ontario Bank v. 
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[§§ 90-92 


determining whether such person is a partner,°* 
and is generally considered as some evidence tending 
to establish the existence of the relation.®® 
evidence, according to some authorities, amounts to 
a presumption,®® or constitutes prima facie evi- 
dence, that the participants are partners as to third 
persons, and this is so by virtue of statute in some 
Although it was formerly held that 
participation in profits was conclusive evidence of 
partnership as to third persons,* in accordance with 
prevailing rules, the probative force of the circum- 
stanee is not conclusive on the question and may be 
rebutted by a showing of fact to the contrary,* al- 
though, if not so rebutted, it is deemed sufficient to 
establish the fact of partnership.® 


Such 2 


[§ 92] (2) Sharing Losses—(a) As Requisite or 


Pre- 


Barton, 43 Barb. 435. 


Gitt, 259 Pa. 84, 102 A 428. 
Tex.—Kelley Island Lime, etc., Co. 


v. Masterson, 100 Tex. 38, 93 SW 
427; Goode v. McCartney, 10 Tex. 
193; Fink v. Brown, .(Civ. A.) 183 
SW 46. [rev*‘on'S other grounds 


(Commn, A.) 215 SW 846]. - 

Utah.—Bentley v. Brossard, 53 
Utah 396, 94 P 736. 

And see cases supra notes 89-94. 

Mutual agency as test of partner- 
ship see supra § 88. 

Sharing profits in particular trans- 
ne tons or relationships see infra §§ 

7-103. 

96. Evidence of partnership as to 
third persons generally see infra §§ 
118-139. 

97. Brooks v. Smith, 290 Fed. 33. 

“Participation in the profits is only 
regarded as a circumstance to be tak- 
en into consideration with all the 
circumstances and the whole trans- 
action in determining whether or not 
a partnership existed.” Wade v. 
slornedays 92 Kan...293, 295; ° 1400 

70 


U. S.—Sun Mut. Ins. Co. v. 
Kountzaduine 122) Oar S aes, 5 a bo Ot 
1278, 30 L. ed. 1137; Manson v. Wil- 
liams, 153 Fed. 525, 82.CCA 475 [aff 
203 UW. S2 453,7 29) SCt.b19, 53. la ed: 
869]; Santiago v. Morgan, 21 F. Cas. 
No. 12,331, Hoffm. Land Cas. 447. 


92. 


Colo.—Richardson y. Keely, 58 
Colo: 47,,142 P 167%. 

Kan.—Wade v. Hornaday, 92 Kan. 
293, 140 P 870. 
vee affraix v.. Price, 29 La, Ann, 
Li baie ai hae v. Langdon, 12 Allen 


Mich.—Morrison . v. 212 
Mich. a 180 NW 395. 

Min e v. Thorpe, 133 Minn. 
244, 158 NW 235; Delaney v. Dutcher, 
23 Minn. Bes 

Miss.—Cudahy Packing Co. v. Hi- 
bou, 92 Miss. 234, 46 S 73, 18 LRANS 
OS: 

Mont.—Beasley v. Berry, 33 Mont. 
477, 84 P 791. 

N. H.—Hastman v. Clam 5o MiNn dat 
276, 16 AmR 192; Atkins v. Hunt, 14 
N. H. 205. 

N. Y.—Hackett v. Stanley, 115 N. 
Y. 625, 22 NE 745; Norment v. Witt- 
mann, 157 App. Div. 708, 142 NYS 
plete 

N. D.—Braithwaite v. Power, 1 N. 
D. 455, 48 NW 354. 

i v. Sullivan, 1 Cine. Su- 


152 Pa. 


Meister, 


per. O71. 
Pa.—Walker v. 
1 21) Ae AG 
Tex.—Fink v. Brown, (Commn. A.) 
216 SW 846 [rev (Civ. A.) 183 SW 
A 
Wis.—Whitney v. 17 
Wis. 140, 84 AmD 734 


Tupper, 


Ludington, 


Test of Partnership. Under the earlter rule that one 
who receives a share of the profits ef a business is 
liable as a partner to third persons irxespective of the 
existence of an actual partnership inter se,® it is, of 


99. .Ark.—Buford v. Lewis, 87 Ark. 
412, 112 SW 963. 
fee mane Paes v. Price, 29 La. Ann. 

Mo.—Willoughby v. Hildreth, 182 
Mo. A. 80, 167 SW 639; Tamblyn v. 
Scott, 111 Mo. A. 46, 85 SW 918. 

Okl. —McKallip v. Geese, 30 OKI. 33, 
11 Sine e586. 

Tex.—Thompson v. Schmitt, 115 
Tex. 53, 274 SW 554; Southern Sure- 
ty Co. v. Texas Employers’ Ins. As- 
SOCG5 Civ AS Eze Varco) S05 


Utah.—Bentley v. Brossard, 33 
Utah 396 94 P 736. 
1. In re Neasmith, 147 Fed. 160, 


T7 CCA 402; Willoughby v. Hildreth, 
182 Mo. A. 80, 167 SW 639; Martin v. 
Peyton, 246 N. Y. 213, 158 NE 77%. 

2. See statutory provisions. / 

[a] Under Uniform Partnership 
Act § 7 subd 4, the receipt by a per- 
son of a share of the profits of a 
business is prima facie evidence that 
he is a partner in the business, but 
it is not conclusive. In re Hoyne, 
277 Fed. 668 [certiorari den 258 U. S. 
623 mem, 42 SCt 317 mem, 66 L. ed. 
796 mem]. 

3. See supra § 89. 

4 U. S.—In re Hoyne, 277 Fed. 
668 [certiorari den 258 U. S. 623 
mem, 42 SCt 317 mem, 66 L. ed. 796 
mem]. 

Kan.—Wade v. Hornaday, 92 Kan. 
293, 140 P 870. x 

La.—Chaffraix v. Price, 29 La. Ann, 


176. 

Mich.—Morrison v. Meister, 212 
Mich. 516, 180 NW 395; Beecher v. 
Bush, 45. Mich. 188, 7: NW 785, 40 


AmR 465. 
Minn.—MecDonald vy. Campbell, 96 
Minn. 87, 104 NW 760. 


Mont. — Beasley v. Berry, 33 Mont. 
477, 84 P 791. 


Pa, —Walker v. Tupper, 152 Pa. 1, 
25 GAs 72) 
Tex.—Thompson v. Schmitt, 115 


Tex. 53, 274 SW 554; Southern Sure- 
ty Co. v. Texas Employers’ Ins. As- 


Soc., (Civ,)A.) 2° SW. (2d) 310: 
Utah.—Bentley v. Brossard, 383 
Utah 396, 94.P 736. 
5. Buford v. Lewis, 87 Ark. 412, 
112° SW 963; Chaffraix,v. Price) 29 


La. Ann. 176, 193; Martin v. Pey- 
ton, 246 N. Y: 21353217, 158) N77. 
“Tf nothing else appears the re- 
ceipt by the defendant of a share of 
the profits of the business is enough.” 
Martin v. Peyton, supra. 
“Participation in the profits will 
ordinarily establish the existence of 
a partnership, in the absence of all 
other opposing circumstances, be- 
tween the participators in favor of 
third persons, but does not neces- 


sarily produce that effect.” Chaf- 
fraix v. Price, supra. 
6. See supra §§ 838, 89. ‘ 


Fc iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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course, not essential to establish partnership lability 
that the parties who participated in profits were by 
agreement to share in the losses.7’ However, under 
the prevailing view,® a community of interest in 
losses is an essential element of the relationship, and 
in order to constitute a partnership as to third per- 
sons each party charged as partner must be bound, 
although not necessarily by express agreement,® to 
participate in the losses as well as the profits of the 
undertaking.t° While, in accordance with this rule, 
fhe absence of a lability to bear the losses or ex- 
penses of a business ordinarily indicates that no 
partnership was intended or exists,1! it has been held 
that, where the parties have clearly manifested an 
intention to form a partnership, the relation as to 
third persons is not affected by a provision whereby 
one of the members is secured against loss,” or by 
the facet that the hability of one of the members for 
losses is limited as between the parties by the terms 
of the agreement.1* The mere fact that the parties 
in an undertaking agree to share the losses does not 
necessarily constitute a partnership between them.'+ 

[§ 93] (b) Necessity of Express Provision. Al- 
though, in order to establish a partnership lability 
under the prevailing rule, the community of interest 
of the parties charged as partners must ordinarily be 
such as to indicate a common obligation to share the 
losses ineurred,'® it is not necessary that there be 
an express provision to this effect,t® but such an 
agreement may be inferred from other provisions 
of the contract, the nature of the business, and the 

7 Ga.—Powell v. Moore, 79 Ga. 


524, 4 SE 3838; Huguley v. Morris, 65 
Ga. 666; Buckner v. Lee, 8 Ga. 285. 


v. Francis, 296 
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Ont.—McKim v. Bixel, 
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relation of the parties to the business to be trans- 
acted.17 In this connection it is the settled rule, 
sometimes by virtue of statute,'® that, where a con- 
tract of copartnership contains a stipulation or agree- 
ment for the division of profits and none as to the 
liability for losses, the law, where no contrary inten- 
tion appears, will prima facie imply an agreement to 
share the losses;?® and hence a contract, otherwise 
sufficient, may constitute a partnership, although it 
makes express provision for a division of the profits 
only, and not of the losses.2°. However, an intention 


to share losses will not be implied from the sharing 


of profits where there is nothing in the contract, 
or in the nature of the particular transaction, to show 
that the profits were shared by the members as prin- 
cipals engaged in a common business,?! and, of 
course, no agreement to share losses will be implied 
where it is otherwise expressly stipulated in the con- 
tract.22 

[§ 94] (3) Sharing Both Profits and Losses as 
Requisite or Test of Partnership.?*? Although the 
sharing of proiits?* and the obligation to contribute 
to losses? are sometimes considered as separate req- 
uisites or tests of partnership as to third persons, 
it is frequently stated, sometimes by virtue of stat- 
ute,?® that an indispensable essential of the relation- 
ship, although not necessarily by express provision,”* 
is a mutual undertaking of the parties to share in 
both the profits of the business and the burden of 
making good the losses.28 However, while the ab- 
sence of such a community of interest in profits and 
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Bond vy. Pittard, 3 M. & W. 357, 150 
Reprint 1182. 

8. See supra §§ 83, 89. 

9. See infra § 93. 
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16 Ala. A. 486, 79 S 160. 
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Iowa.—Florence v. Fox, 193 Iowa 
1174, 188 NW 966; Haswell v. Stand- 
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Yo 61, 322 NW 39375 LRA 539, 
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15. See supra § 92. 
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58 Colo. 47, 142 P 167. 
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137 SE 843; Butler v. Frank, 7 Ga. 
A. 655, 67 SE 884. 

Ind.—Koppa v. Yockey, 76 Ind. A. 
218, 181 NE 828. 

Iowa.—Malvern Nat. Bank v. Hal- 
liday, 195 Iowa 734, 192 NW 843; 
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Me.—Barrett v. Swann, 17 Me. 180; 
Doak v. Swann, 8 Me. 170, 22 AmD 
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238. 

Ont.—Clemens v. Bartlett, 1 
OntWR 342. 

17. Butler v: Krank, 7 Ga. A. 655, 
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Halliday, 195 Iowa 734, 192 NW 843; 
Veenstra v. Mathews, 194 Iowa 792, 
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Ipwa 543, 154 NW 884; Haswell v. 
Standring, 152 Iowa 291, 132 NW 417, 
AnnCasi913B 1326; Johnson v. Car- 
ter, 120 Iowa 355, 94 NW 850. 

18. See statutory provisions. 

19. . Ark.—Hayes-Thomas Grain 
Cor we Aah. (Wilcox ‘Contracting: Co: 
144 Ark. 621, 223 SW 357. 

Colo.—Richardson: v. Keely, 58 
Colo. 47, 142 P 167; Ramsay v. Meade, 
37 Colo. 465, 86 P 1018; Lee v. Cra- 
vens, 9 Colo. A. 272, 48 P 159. 

Ill.—Morse v. Pacific R. Co., 191 
Tll. 356, 61 NE 104. 

Ind.—Koppa v. Yockey, 76 Ind. A. 
218, 1381 NE 828. 

fowa.—Johnson v. Carter, 120 Iowa 
355, 94 NW 850. 

La.—Neson v. Watts, 4 La. A. 615. 

Tenn.—Pritchett v. Plater, 144 
Tenn. 406, 232 SW 961. 

Utah.—Bentley v. Brossard, 33 
Utah 396, 94 P 736. 


Ga.—Doss v. ica 135. Ga. 850; 70 


SE 662; Nellis v. Green, 36 Ga. A. 
684, 137 SE 843; Butler v. Frank, 7 
Ga. A. 655, 67 SE 884. 

Ind.—kKoppa v. Yockey, 76 Ind. A. 


218, 131 NE 828. 
pig nee v. White, 2 Nebr. 


N. C.—Mauney v. Coit, 86 N. C. 463. 


Tenn.—Pritchett .v. Plater, 144 
Tenn. 406, 232 SW 961. 

Tex.—Steger v. Greer, (Civ. A.) 
228 SW 304; Freeman v. Huttig 


Sash, ete. Co.,, (Civ, Ao) 135 Siw 740 

[Rev JOS -Mexy Sb 6095 Toso lS Vieumaes 

AnnCas1916E 446]. 
Utah.—Bentley  v. 

Utans 396, 94 P7136. 
Ont.—Clemens NG 

OntWR 342. 

21. Haswell v. Standring, 152 
rote 291, 1832 NW 417, AnnCas1913B 
v . 

Nature of interest in profits see su- 

pra § 90 
22. Lee v. Cravens, 9 Colo. A. 272, 

48° P4159." Hall ne Stones ie Gas eae 

269, 75 SE 140; Smith v. Knight, 71 

Ill. 148, 22 AmR 94. 

§ a Sharing profits only see supra 
Sharing losses only see supra § 92. 
24. See supra § 89. 

25. See supra § 92. 
26. See statutory provisions. 
27. Barrett v. Swann, 17 Me. 180; 

Doak v. Swann, 8 Me. 170, 22 AmD 


230. 
28. Del.—Beecham v. Dodd, 3 Del. 
204 


485. 
Iowa.—De Long v. Whitlock, 
Malvern Nat. 
Bank v. Halliday, 195 Iowa 734, 192 


Brossard, 33 
Bartlett, 1 


Iowa 701, 215 NW 954; 


NW 843; Marshalltown Mut. Plate 
Glass Ins. Assoc. v. Bendlage, 195 
Iowa 1200, 191 NW 97, 193 NW 448: 
Florence v. Fox, 193 Iowa 1174, 188 
NW 966. 

Kan.—Moore v. Thompson, 105 
Kan. 492, 184 P 980; Sutton v. Schaff, 


104 Kan. 282, 178 P 418. 
La.—Chatfraix v. Price, 29 La. Ann. 


176. 
Mass.—La Mont v. Fullam, 133 
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losses indicates that no partnership exists,?° it is 
well settled, under the prevailing view, that the mere 
participation in both the profits and losses of a ven- 
ture does not of necessity constitute members part- 
ners as to third persons,*” or constitute’ a conclusive 
test as to the existence of the relation.** 
nity of interest in both profits and losses, however, is 
often considered as affording the usual, and perhaps 
most cogent, test of the existence of an intention to 
and an agreement between as- 
sociates that they shall share in the profits and losses 
of a venture generally indicates that they are part- 
ners therein, and, in the absence of evidence to the 
contrary, will presumptively establish their relation- 
The inference, how- 
ever, may be rebutted,** and if the nature and cir- 
cumstances of the transaction indicate that no part- 
nership was intended or’ was in fact created, they 


2 


form a partnership,*? 


ship as sueh to third persons.*? 


Mass. 583. 
Mo.—Hughes  v. 
261, 62 SW 465; 


Ewing, 162 Mo. 
Martin v. Cropp, 61 
Mo. A. 607. 


N. Y.—Richardson v. Hughitt, 76 
NOOO. 55, 32: AmR 267: “Reynolds ‘v. 


Searle, 186 App. Div. 202, 174 NYS 
29. La Mont v. Fullam, 133 Mass. 
583; Reynolds v. Searle, 186 App. 
Div. 202, 174 NYS 137. 
30. Cal.—Martin v. Sharp, etc. 
Contracting Co., 34 Cal. A. 584, 168 


P 373: Ceconstruing Civ. Code § 2395). 
Colo.—Lee v. Cravens, 9 Colo. A. 
272, 48 P 159. 
Kan.—Sutton v. Schaff, 104 Kan. 
282, 178 P 418. 


La.—Chaffraix v. Price, 29 La. 
Ann. 176. 

Mo.—Clifton v. Howard, 89 Mo. 
192, 1 SW 26, 58 AmR 97; Aehle v. 


Brand, 176 Mo. A. 395, 158 SW 709; 
Ellis, vw), Brand, 176. Mo: A. 383, 158 
SW) 705s A. Graf Distilling -Co. .v. 
Wilson, 172 Mo. A. 612, 156 SW 23: 
Martin v. Cropp, 61 Mo. A. 607; Kel- 
ly v. Gaines, 24 Mo. A. 506; State v. 
Finn, 11 Mo. A. 546. 

31. Moore v. Thompson, 105 Kan. 
492, 184 P 980; Sutton v. Schaff, 104 


Kan. 282,,178 P 418; State. v.. Finn, 
11 Mo. A. 546. 
82. Florence v. Fox, 193 Iowa 


1174, 188 NW 966; Moore v. Thomp- 
son, 105 Kan. 492, 184 P 980; Sutton 
v. Schaff, 104 Kan. 282, 178 P 418; 
Aehle v. Brand, 176 Mo. A. 395, 158 
SIWe OO IS Vea Brande aV6r Mion .A: 
383, 158 SW 705; A. Graf Distilling 
Co. v. Wilson, 172 Mo. A. 612, 156 SW 
23; Martin v. Cropp, 61 Mo. A. 607, 
ene Goode v. McCartney, 10 Tex. 
1 6 


“Community of interest in, or a di- 


vision of, profits and losses is one of’ 


the principal tests by which to deter- 
mine whether parties are partners, 


but it is not a conclusive test.’ Sut- 
Kew: Schaff, 104 Kan. 282, 284, 178 
i? 4 


“There is, however, T think, no test 
so generally correct as that of a com- 
munity of interest in the profits and 
losses of the venture Martin Vv. 
Cropp, supra. 

33. U. S.—Beauregard v. Case, 91 
Wis: sts 23.1. ed.) 2635 Felichy v. 
Hamilton, 8 F. Cas. No. 4.719, 1 Wash. 
Cree 401s Marsh’ iv, Northwestern 
Nat. Ins. Co., UG why Case INO Onl Low. 3 
Biss. 351. 


Ala.—McCrary v. Slaughter, 58 Ala. 
30. 

Ga.—Brandon v. Conner, 117 Ga. 
759, 45 SH 371, 68 LRA 260; Sankey 


v. Columbus Iron Works, 44 Ga. 228; 


Martin v. Tidwell, 36 Ga. 332. 

Ky. Colmesnily 7) Jie we 
Marsh. 416. 

Mass.—Baring v. Crafts, 9 Metce. 
380. 

Minn.—McKasy v. Huber, 65 Minn. 
9, 67 NW 650. 

Mo.—Goodyear Tire, etc., Co. v. 


PARTNERSHIP © 


will control.*5 


A commu- 


Ward, =b97- Mo. A. 2865, 195" SW 1715); 
Ellis v. Brand, 176 Mo. A. 383, 158 
SW. i0bebeAG Grart Distilling, Cova. 
Wilson, 172 Mo. A. 612, 156 SW 23 
Martin v. Cropp, 61 Mo. A. 607. 

N. Y.—Mason v. Partridge, 66 N. Y. 
633; Smith v. Wright, 4 Abb. Dec. 
IL AAD pinta 2430 Patt aie oulDers 

; Zabriskie v. Coates, 41 App. 
. 316, 58 NYS 523; Mohawk Nat. 
Bank v. Van Slxek, 29 Hun*188; Fitch 
ve Hall. 25. Barb. 13; Arguimbo <v. 
Hillier, 49 N. Y. Super.-253; Porter 
v. Lobach, 15 N. Y. Super. 188; Gal- 
wey v. Nordlinger, 4 NYS 649 [aff 121 
N.Y. 699, 24 NE-1100]5; Richardson 
v. Case, 3 NYCivProc 295; Walden v. 
Sherburne, 15 Johns. 409. 
- Pa.—Sims v. Willing, 8 Serg. & R. 


1038. 
Ss. eee ee ps cae Mfg. Co. 
oRiatwarant 14 


v. Bobo, 45 S. 

Tex. Omar” a 
Tex. Civ. A. 268, 36. SW 1022, (Civ. 
A.) 51 SW 33; Stratton v. O’Connor, 
(Civ. A.) 34 SW 158. 

Vt.—Noyes v. Cushman, 25 Vt. 390. 

84. Goodyear Tire, etc.,. Co. v. 
Ward, 197 Mo. A. 286, 195 SW 75; 
Ellis v. Brand, 176 Mo. A. 383, 158 Sw 
705; A. Graf Distilling Co. v. Wilson, 
2. MLO. tA (6250 56 ISI) ides Martin 
v. Cropp, 61 Mo. A. 607. 

35. Ellis v. Brand, 176 Mo. A. 3838, 
158 SW 705; A. Graf Distilling Co. v. 
Wilson, 172 Mo, A. 612, 156 SW 23; 
Martin v. Cropp, 61 Mo. A. 607; State 
v. Finn, 11 Mo. A. 546. 

[a] Proving real agreement.—— 
Participation in the profits and losses 
of a firm does not necessarily make 
one’s interest the firm property such 
as to subject it to execution for his 
individual debts. Any presumption 
from such participation may be re- 
butted by proof of the real agree- 
ment. State v. Finn. 11 Mo. A. 546 


36. See cases infra note 38; and 
supra §§ 84-94 

37. See supra §§ 84-94. 

38. See cases infra this note. 

[a] Existence of lien on firm 


property.—(1) It has been held that 
the existence or nonexistence of those 
conditions which give each party a 
lien on the firm property (see infra 
§ 401) is a controlling test in deter- 
mining the question of partnership. 


Omaha, etc., Smelting, ete. Conny: 
Rucker, 6 Colo. A. 334, 339, 40 P 853. 
(2) “It is well settled, that as in- 


cidental to a partnership, and grow- 
ing out of it, each party must have 
a specific lien on the partnership 
property for the debts of the firm, 
and for his own share after the debts 
are paid and also for money advanced 
for the use of the firm, and when 
the relation is such that these condi- 
tions are wanting no partnership ex- 
ists, and the existence or nonexist- 
ence of these conditions is a con- 
trolling test in determining the ques- 
tion of partnership.” Omaha etce., 
Smelting, etc., Co. v. Rucker, supra. 


[$$ 94-95 


[§ 95] e. Application of Principles as Test of 
Partnership—(1) Use and Value of Tests Generally. 
The question as to the existence or nonexistence of 
a partnership is often difficult of solution, and in 
meeting this difficulty the courts have frequently at- 
tempted to formulate tests by which it could be as- 
certained whether or not a given state of facts con- 
stituted a partnership agreement.?° 
the tests hereinbefore considered,?7 among various 
others,*® have been from time to time recognized and 
applied, they have generally been abandoned as un- 
satisfactory, and the prevailing view is that there is 
no exclusive or arbitrary test or general rule which 
will determine the question of partnership in every 
case,*® and that no one fact or circumstance can be 
taken as a conclusive eriterion,*® but that each case 
depends upon, and must be governedsby, its own par- 


However, while 


[b] Right to compel an account of 
profits in equity.—See Pleasants v. 
Kant, 22 Wall: (U.,.S.) 116, .120, 22 
L. ed. 780 (“If one of the most ap- 
proved criteria of the existence of 
the partnership in such cases be ap- 
plied to this, namely, the right to 
compel an account of profits in equi- 
ty, the evidence totally fails. In a 
suit for that purpose, founded on 
this precise statement, no chancellor 
would hesitate to dismiss the bill’’). 

39. Malvern Nat. Bank v. Halli- 
day, 195 Iowa 734, 192 NW _ 843; 
Southern Can Co. v. Sayler, 152 Md. 
803, 186 A 624; McAlpine v. Millen, 
104 Minn. 289, 116 NW 583; McDon- 
ald_v. Campbell, 96 Minn. 87, 89, 104 
NW 760; Priest v. Chouteau, 85 Mo.’ 
398, 55 AmR 373; Martin v. Cropp, 61 
Mo. A. 607. 

“The question of partnership or no 
partnership is not to be determined 
by any arbitrary formula.” McDon- 
ald v. Campbell, supra. 

[a] Discussion of Yule.—(1) “In 
the application of particular tests in 
determining partnership there is fre- 
quently a confusion of conclusion 
with the premises upon which the 
conclusion is based, and the test or 
qualification becomes a mere repeti- 
tion of the question for the solution 
of which a test is sought.” Malvern 
Nat. Bank v. Halliday, 195 Iowa 734, 
oO, OZ) INWe 84329 CC2)) ine so ltareds 
the notion ever took hold of the ju- 
dicial mind that the question of part- 
nership or no par tnership was to be 
settled by arbitrary tests it was er- 
roneous and mischievous, and the 
proper corrective has been applied. 
Iixcept when one allows the public or 
individual dealers to be deceived by 
the appearances of partnership when 
none exists, [see infra § 105] he is 
never to be charged as a partner 
unless by contract and with intent he 
has formed a relation in which the 
elements of partnership are to be 
found.” Beecher v. Bush,, 45 Mich. 
188, 200, 7 NW 785, 40 AmR 465. To 
same effect McDonald y. Campbell, 
96 Minn. - 87, 89, 104 NW 760.5 <@) 
“The gradual abandonment of the 
idea that such arbitrary tests exist 
may be traced from Grace v. Smith, 
W. Bl. 998, 96 Reprint 587, through 
Waugh. v. Carver, 2H. Bl. .285,.. £26 
Reprint 525, to the celebrated case 
of Cox v. Hickman, SiCs Ba NesSte ails 
99 ECL 47, 142 Reprint 19, 8 H. L. 
Cas. 268, 11 Reprint 431, 19 PRC Same 
McDonald v. Campbell, supra. 

40. Cal.—Westcott v. Gilman, 170 
Cal. 562, 150 P 777, AhnCasl1916E 437. 

Ilowa.—Malvern Nat. Bank v. Hal- 
liday, 195 Iowa 734, 192 NW 843. 

Md.—Southern Can Co. y. Sayler, 
152.Md. 303,.136 A 624. 

Mich.—Beecher v. Bush, 45 Mich. 
188, 7 NW 785, 40 AmR 465. 

Minn.—McDonald v. Campbell, 96 
Minn. 87, 104 NW 760. 

[a] “As a result of an examina- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a 


§§ 95-97]. 


ticular faets and surrounding 
There are certain well established 


ever, which fix the requisites of a partnership and 
the law will regard the 


which are necessary before 


relationship to exist as to third persons.*? 
the ineidents considered abovet® are those commonly 
found in a partnership,** and while some of them 


may, not be necessary incidents,*° 


of all is very conclusive that the parties had no pur- 
pose to form a partnership or subject themselves to 
liability as such to third persons,*® even though the 
parties have denominated themselves as such in the 


agreement. ** 


[§ 96] (2) Intent of Parties as Controlling. Al- 
though to determine whether a given 
amounts to a partnership between the parties them- 
selves is always a question of intention,**® it has been 
held that a different rule prevails where the rights 
of third persons are concerned.*® However, as part- 
nership liability to third persons, under the prevail- 
ing view, depends, in the absence of an estoppel,°°® 


cirecumstanees.*! 


PARTNERSHIP 
principles, how- 
While 


the absence of, 


yet the absence [§ 


acts, 


agreement 


upon the actual existence of the relationship inter 


tion of many cases, one is certain 
to reach the conclusion that no one 
fact or circumstance can be taken 
as an unfailing criterion as to the 
existence of a partnership.” South- 
ern Can Co. v. Sayler, 152 Md. 303, 
313, 1386 A 624. 

[b] Discussion of rule.—(1) “It 
would be difficult, if not impossible, 


“to. State any one fact jor’ facts, or 


any number of circumstances, that 
would, in all cases, be decisive of the 
question whether or not a _ partner- 
ship existed.” Martin v. Cropp, 61 
Mo. A. 607, 611 [quot Jones v. Stever, 
154 Mo. A. 640, 645, 136 SW 16]. (2) 
“The existence or nonexistence of a 
partnership in any case cannot be 
determined by the method appellant 
adopts, of dissecting the whole rela- 
tionship into broken parts and mem- 
bers, and studying each disjointed 
fragment as though it were the com- 
plete whole. A partnership, especial- 
ly where, as here, the rights of third 
parties are involved, is to be deter- 
mined by the contract, taken with the 


, conduct and the dealings with the 


world of those who are the parties 
to it. If that contract and if-those 
dealings, so far as the world is con- 
cerned, measure up to the partner- 
ship relation, with the joint duties 
and liabilities attaching thereto, 
then, so far as third persons are con- 
cerned, who have had dealings with 
them, the defendants are partners.” 
Westcott v.. Gilman, 170 Cal. 562, 
568, 150 P 777, AnnCas1916H 437. 


41. A. N. Kellogg Newspaper Co. 
Va Harrell, 88. Mo: 1594: 9 Priest . vy. 
Chouteau, 85 Mo. 398, 55:-AmR 373; 


Willoughby v. Hildreth, 182 


80, 167 SW 639; Martin v. Cropp, 61 
Mo. A. 607. 

42. See supra §§ 84-94. 

43. See supra §§ 84-94. 

44. Beecher v. Bush, 45 Mich. 188, 
7 NW 785, 40 AmR 465. 

45. Beecher v. Bush, supra; Tap- 
linttv. omery,. 14 .Oh; Cir: Ct. IN. -S: 


6 woo One Cinr. (Ct. .46. 

46. Beecher v. Bush, 45 Mich. 188, 
7 NW 785, 40 AmR 465; Taplin v. 
Emery, 14 Oh. Cir. Ct. N.S: 186,. 35 
Oh Cir Ct; 726. 

[a] Discussion of rule.—‘‘Cases 
may be, of course, and they are cited 
in abundance, in support of the prop- 
osition that a partnership may exist 
with any of the usuel elements want- 
ing. There are also cases where 
nearly all the usual elements of a 
partnership are wanting, and yet a 
partnership has been held to exist, 
but we find no case where all the 
important elements, including that of 
mutual agency and mutual sharing in 
the profits and losses are wanting, 
and yet the existence of a partner- 
ship is affirmed.” Taplin v. Emery, 


4 


14 Oh Cir: Ct. Nia iS: [867.190 p3b.On. 
Cres JC 46; 

47. Lee v. Cravens, 9 Colo. A. 272, 
48 P 159; Rosenblum vy. Springfield 
Produce Brokerage Co., 243 Mass. 
At St NE sbi Laplinenve Emery; 
14-Oh. Cir, Ct. IN. IS. 186, (35 "Oh. iz: 
Ct. 46; Hanover First Nat. Bank v. 
Gitt, 259 Pa. 84, 102 A 428. 


48. See supra § 47. 
49. See supra §§ 79, 83. 
50. See infra §§ 104-108. 
51. See supra § 78. 
52. See supra § 79. 
§ i eae of intent see supra 
53. Single transactions as subject 


matter of partnership see supra § 41. 

54. See supra §§ 77-96. 

55. Intent of parties as controlling 
see supra §§ 79, 83. 

56. Ownership or control of busi- 
ness or property see supra §§ 87, 88. 

57. Prosecution of common busi- 
mess see supra § 85. 

58. Business for profits as pur- 
pose see supra § 86. 

59. Sharing profits as requisite of 
partnership see supra §§ 89-91 

60. Sharing losses as requisite of 
partnership see supra §§ 92, 

61. U. S—Manson v. Williams, 
158 Fed. 525, 82 CCA 475 [aff 213 U. 
Slee o wav Cte oLoy Da lun edn SOON kn 
eae: La, Med) LOOh Wiel CCA 


Ala.—McCrary v. Slaughter, 58 Ala. 
230; Van Derveer v. Strickland Bros. 
Mach. (Co., L6 Ala Ay GUT Slous. Loge 
Quarles v. Kendrick Mercantile Co., 
16 Ala. A. 486, 79 S 160 [cértiorari 
den 202 Ala. 56, 79 S 394]. 

Cal.—Westcott v. Gilman, 170 Cal. 
562, 150 P 777, AnnCas1916H 437. 

y Colo.—McDonald v. McLeod, 3 Colo. 


344, 33 P 285. 

Ga. , A 
102 SE 159; Walls v. Atlanta News- 
paper Union, 141 Ga. 594, 81 SE 866; 
Doss v. Ragan, 135 Ga. 850, 70 SE 
662; Bateman v. Bateman, 135 Ga. 
32, 68 SE 795; Perry v. Butt, 14 Ga. 
6995") butler -v. Mrank, 7 "Ga. "Al"655, 
67 SE 884. 

Ind.—Koppa v. Yockey, 76 Ind. A. 
218, 131 NE 828. 


Kan.—Moore v. Thompson, 105 
an. 492, 184 P 980. 
Ky.—Bloom v. Farmers’ Bank, 97 


SIV 7G, 30" Weyvals 9159) 

La.—Tennessee Bank v. McKeage, 
TAP IRVOb. sL30: 

Md.—Southern Can Co. v. Sayler, 
152 Md. 303, 1386 A 624. 

Minn.—Moore v. Thorpe, 133 Minn. 
244, 158 NW 235; McAlpine v. Mil- 
len, 104 Minn. 289, 116 NW 583. 

_Miss.—Cudahy Packing Co. v. Hi- 
bou, 92 Miss. 234, 46 S 73, 18 LRANS 
Shay Lynch v. Thompson, 61 Miss. 


. 


[AT CO. da TOF 


se,°! it is generally held that the intent of the par- 
ties alleged to be partners controls. in determining 
the existence of the relationship even as to third 
persons; and that, where no question of estoppel is 
involved, persons eannot be held to be partners in 


or despite their intention not to 


form, that elation! oe 
97] (8) Particular Transactions and Relation- 
ships Considered®*—(a) In General. 
with the general rules and requisites of the law of 
partnership hereinbefore considered,°* it is well set- 
tled that, where the parties to a contract by their 
conduct, or 
tended*® to combine their property, labor, skill, and 
experience, or some of these elements on one side 
and some on the other, to carry on, as principals or 
coowners,°* a common business, trade, or venture°* 
as a commercial enterprise,°* and to share, either 
expressly or by implication, the profits®® and the 
losses or expenses®? that may be incurred, such par- 
ties are partners as to third persons.°+ 


In conformity 


agreement show that they in- 


While, on 


Mo.—Minter v. Gidinsky, (A.) 228 
SW 1075; Swofford Bros. Dry Goods 
Co) ve WDiment,/13 2 Mol vA. 1616, aided 
SW 1196; McNealy v. Bartlett, 123 
Mo. ee 58, 99 SW 767. 

N. Y.—Orvis v. Curtiss a5 7aNee ye 
657, 52 NE 690, 68 AmSR 810; Camp 
v. Treanor, 142 N.Y. 478, 37 NE 463 
[rearge den 143 N. Y. 649 mem, 37 
NE 640]; Magovern v. Robertson, 116 
NiiY. 61,22 NE 398, 5 DRA 5895) On= 
tario Bank vy. Hennessey, 48 N. Y. 
545; Smith v. Wright, 4 Abb. Dec. 
274, 1 AbbPr 243; Hull v. Barth=48 
App. Div. 590, 62 NYS 946; Cotter 
v. Bettner, 14 N. Y. Super. 490; Hack- 
ett v. Stanley, 14 Daly 210, 6 NYSt 
266 [aff 115 N. Y. 625, 22 NE 745]. 


Oh.—Lape v. Parvin, 13 Oh. Dec. 
(Reprint) 342, 2 Disn. 560. ¢ 

Okl.—Anderson v. Whitener, 127 
Okl. 284, 261 P 156; Citizens’ Nat. 
Bank v. Mitchell, 24 Okl. 488, 103 P 
720, 20 AnnCas 3871. 

Tenn.—Pritchett. v. Plater, 144 


Tenn. 406, 232 SW 961. 

Tex. —Freeman v. Huttig Sash, etc., 
Co., 105, Tex: 560, 153 SW 122, AnnCas 
1916E 446 [rev (Civ. pip ee a3) Sw 740]; 
Kelley Island Lime, etc., Co. v. Mas- 
terson, 100 Tex. 38, 98 SW 427; Dan- 
forth v. Levin, (Civ. ADDS Sw 569; 
Armstrong v. Simms, (Civ. A.) 133 
SW 500; Buchanan y. Edwards, (Civ. 
A.) 51 Sw 33; Hdwards v. Buchanan, 
14 Tex. Civ. A. 268, 36 SW 1022. 

Utah.—Bentley v. Brossard, 33 
Utah 396, 94 P 736. 

We —Chapman v. Devereux, 32 Vt. 
616; Noyes v. Cushman, 25 Vt. 390. 

Eng.— Noakes v. Barlow, 26 L. T. 
Rep. N. S. 136. 

“Where parties enter into a trade 
arrangement upon such a basis as 
that they have a community of inter- 
est in the capital stock engaged in 
the business, and also a community 
of interest in the profits resulting 
therefrom, the uniform rule is that 
they will be held to be partners in 
such a venture.’ Webster v. Clark, 
34 Fla. 637, 649, 16 S 601, 43 AmSR 
247, 27 LRA 126. 

[a] “In the present state of the 
law upon this subject, it may per- 
haps be doubted whether any more 
precise general rule can be laid down 
than that those persons are 
partners, who contribute either prop- 
erty orjimonéey to) carry)on ‘a joint 
business for their common _ benefit, 
and who own and share the profits 
thereof in certain proportions. DE 
they do this, the incidents or conse- 
quences follow, that the acts of one 
in conducting the partnership busi- 
ness are the acts of all; that each is 
agent for the firm and for the other 
partners; that each receives part of 
the profits as profits, and takes part 
of the fund to which the creditors 
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the other hand, under the prevailing view,*? and in 
the absence of an estoppel,®* if there was no inten- 
tion to form a partnership and the agreement is not 
such as manifests in law a partnership undertaking, 
but the relation of the parties is merely that of joint 
owners of property,®* or an arrangement whereby 
they share the profits of a.venture as a compensation 
for services rendered,®® or for interest on money ad- 
vanced,®°® or as rent for the use of property,®’ or 
for some other benefit conferred, no partnership ex- 
ists, and the parties are not liable as such to third 


persons.°®§ 


Continuation of failing business under creditors’ 
Agreements between the creditors of a 
failing debtor on the one side, and the debtor or his 
general assignee on the other, for the conduct of the 
business with a view to paying the debts, will con- 
stitute such ereditors partners, if they become there- 
by the proprietors of the business;°® but not if they 
become only the mortgagees, or the agents of the 


agreement. 


debtor or his assignee.*° 


of the partnership have a right to 
look for the payment of their debts; 
that all are liable as partners upon 
contracts made by any of them with 
third persons within the scope of 
the partnership business; and that 
even an express stipulation between 
them that one shall not be so liable, 
though good between themselves, is 
ineffectual as against third persons.” 
Meehan v. Valentine, 145 U. S. 611, 
623, 12 SCt 972, 86 L. ed. 8385 [quot 


Buford v. Lewis, 87 Ark. 412, 417, 
112 SW 963; Thompson:v. Schmitt, 
115 Tex. 53, 63, 274 oy 554]. 

62. See supra § 8 

63. See infra §§ Pyacsos. 

64 See infra § 98. 

65. See infra § 101. 

66. See infra § 99. 

AR See infra § 101. 

U. S.—Sugg v. Hopkins, 11 

aE (oa) Dalit : 


Iowa.—Malvern Nat. Bank v. Hal- 
liday, 195 Iowa 734, 192 NW 843. 
Kan.—Sutton v. Schaff, 104 Kan. 


282, 178 P 418. 

Mich.—St. Denis v. Saunders, 36 
Mich. 369. 

Miss.—Cudahy Packing Co. v. Hi- 
bou, 92 Miss. 234, 46 S 73, 18 LRANS 
975. 

Mo.—Hughes v. Ewing, 162 Mo. 
261, 62 SW 465; Willoughby v. Hil- 
dreth, 182 Mo. A. 80, 167 SW 639; 
Aehle v. Brand, 176 Mo. A. 395, 158 
SW 709; Ellis v. Brand, 176 Mo. A. 
383, 158 SW 705. 


Nebr.—Gillispie v. Bohling, 107 
Nebr. 357, 186 NW 85; Garrett v. 
Republican Pub. Co., 61 Nebr. 541, 
85 NW 537. 


N. Y.—Martin v. Peyton, 246 N. Y. 
23) 2 LS SMINE 0% 

Okl.—Logan v. Oklahoma Mill Co., 
14°Okl, 4025-79 PRP 103 

Tenn.—Atlantic Coast Line R. Co. 
v. Richardson, 121 Tenn. 448, 117 
SW 496. 

Tex.—Southern Surety Co. v. Texas 
Employers’ Ins. Assoc., (Cive A.) 2 
SW (2d) 310. 


Ont.—In re Randolph, 1 Ont. A. 
LO. 
[a] Real estate agents or byro- 


kers (1) who merely share the profits 
resulting from a sale of property ef- 
fected by their several efforts do not 
because of this fact alone become 


partners. Hanna v. Flint, 14 Cal. 
73; Wass v. Atwater, 33 Minn. 83, 22 
NW 8. (2) An agreement between 


plaintiff and defendant that the lat- 
ter should buy land with his own 
funds, and have control thereof, and 
that the former should negotiate the 
sale thereof under defendant’s direc- 
tion, and that the proceeds, above the 
cost price and expenses of selling, be 
divided between them, is not a part- 
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[§ 98] (b) Joint Ownership of Property.’* Joint 
ownership does not necessarily mean partnership,*” 
and, as previously noted,7* where it does not appear 
that the parties are engaged in a common business 
enterprise’* or intended to assume the relationship 
of partners,’® a mere community of interest by own- 
ership, such as exists between tenants in common or 
joint tenants of real or personal property, does not, 
under the prevailing view,’® make the parties part- 
ners or liable as such to third persons,’7 or raise a 
presumption that a partnership exists,’® and this is 


so, even though they codperate in realizing and shar- 


ing profits from their property’® or the losses or ex- 
penses arising therefrom.*° 
ance with the rules governing the creation of the 
relationship,’+ two or more persons, who are the 
joint owners of property, agree to employ it in car- 
rying on a joint trade or business and to share the 
profits and losses thereof, they become partners and 
liable as such to third persons.*? 


If, however, in accord- 


Joint owners of stock. Ordinarily the mere fact 


nership. Coward v. Clanton, 122 Cal. 
451, 5b PB 147. 

69. Purvis v. Butler, 87 Mich. ne 
49 NW 564; Webb v. Hicks, 123 N 
244, 31 SE 479; Righter v. eaten 
134 Pa. 482, 19. ‘A 687: * 

[a] Discussion of rule.—(1) ‘The 
question whether a ecfeditor who 
takes a share in the profits, for the 
use of money advanced, occupies the 
relation of creditor or partner, is in- 
volved in considerable perplexity. It 
must be determined by the agree- 
ment, as between themselves, and as 
to third persons must be measured by 
the rights which third persons have 
who deal with them. In the present 
case the parties who had advanced 
and who agreed that they would ad- 
vance money for the business were 
to receive interest on their money, 
and were also to receive and apply 
the profits in liquidation of the in- 
debtedness to them; in other words, 
for a series of years they were to re- 
ceive the whole avails of the busi- 
ness, until the agreement expired by 
limitation of time, or until sooner 
terminated by their being paid for 
all advances. This gave to the par- 
ties the entire proprietorship of the 
business, and rendered them liable as 
partners to third persons for this 
eontract in carrying it .on.’* Purvis 
v. Butler, 87 Mich. 248, 259, 49 NW 
564. (2) ‘The creditors had the right 
to have the property sold by the as- 
signee at once and the proceeds ap- 
plied to their debts, but for the ex- 
pressed purpose of gain and en- 
hancement of the value and to avoid 
loss and sacrifice by sale, they agreed 
to have the business continued and 
thereby obtain a profit, and they were 
to reap the profit if any, and must 
bear the loss and expense, if any.” 
Webb v. Hicks, 123 N. C. 244, 248, 31 
SE 479. 

70. Wheatcroft v. Hickman, 9 C. 
B. N.S. 47, 99 ECL 47, 142 Reprint 
19, 8 H. L. Cas. 268, 11 Reprint 431, 
19 HRC 323. 

71. Relationship between  ship- 
ate ea see Shipping [36 Cyc. 29 et 
seq]. 

72. Logan v. Oklahoma Mill Co., 
14 Okl. 402, 79 P 1038 


73. See supra § 84. 

74. See supra § 85. 

75. See supra § 79. 

76. See supra § 84. 

77. %Ill—Teed v. Parsons, 202 Ill. 


455, 66 NE 1044 [rev 100 Ill. A. 342]. 
Ind.—Bond v. May, 38 Ind. A. 396, 

78 NE 260. 

pies econ v. Roberts, 4 La. Ann. 
Me.—Barrett v. 

Doak v. Swann, 

2005 


Swann, 17 Me. 180; 
8 Me. 170), 22. Am D 
Harding v. Foxcroft, 6 Me. 76: 


Logan Vv. Oe nes. Mill Cot 


lesa v. Adams, 8 Cush. 


Mo.—Maclay v. Freeman, 48 Mo. 
234; Mackie-Clemens Fuel Co. v. 
Brady, 202 Mo. A. 551, 208 SW 151. 


aaay Y.—Ballou v. Spencer, 4 Cow. 
Okl.—Chadwell v. Brown, 88 Ok1. 


44, 211 P 410; Logan v. Oklahoma 
Mill Co., 14 Okl. 402, 79 P 103. 

. Pa.—Hanover First Nat. Bank v. 
Gitt,- 259 Pa, 84, 102 A’ 428; "Taylor 
v. Fried, 161 Pa. 53, 28 A 983; Walker 
Vv. Tupper, 152) eat, Spee 172; Ful- 
fon v. Dessin, 3 Pa. Co. 318; Brown 

. Jaquette, 2 Del. Co. 245 

S..D.—Rotzien v. Merchants’ L. & 
T..Co., 41 S. D. 216,170 NW 128. 

Wash.—Willamette Casket Co. v. 
McGoldrick, 10 Wash.s229, 38 P 1021. 

Wis.—Breen v. Arnold, 157 Wis. 
528, 147 NW 997. 

“A mere tenancy in common does 
not constitute a partnership. While 
they both have the element of joint 
ownership, a partnership is a busi- 
ness enterprise for the common bene- 
fit and profit.” Teed v. Parsons, 202 
Ill. 455, 461, 66 NE 1044 [rev 100 Ill. 
A. 342]. 

[a] Rule applied.—A partnership 
is not created by an agreement be- 
tween a builder and another where- 
by the latter is to “purchase land up- 
on which the builder is to erect 
houses, one half of which, when com- 
pleted and all indebtedness paid, is 
to be conveyed to the builder. Wil- 
kinson v. Lincoln, 46 App. (D. C.) 
193, LRA1918E 909. 

“Joint meres: distinguished see 
Joint Tenancy § 2 

78. Hanover First Nat. 
Gitt, 259 Pa. 84, 102 A 428; 
Fried, 161 Pa. 53, 28 A 993. 

79. Mackie-Clemens Fuel Co. v. 
Brady, 202 Mo. A. 551, 208 SW 151; 
14 Ok1. 
402, 79 P 103;. Hanover First Nat. 
Bank v.' Gitt, 259 Pa. 84, 102 A 428; 
Taylor v. Fried, 161 Pa. 53, 28 A 998; 
ae v. Tupper, 152 Pa. 1,025 A 

80. Mackie-Clemens Fuel Co. 
Brady, 202 Mo. A. 551, 208 SW 151: 
Logan y. Oklahoma Mill Co. 14 Ok1 
402, 79 “P. 1035) Taylor \v. Fried, 161 
Pa, 53,20. A 993: Walker ‘Va Tupper, 
152 Pa, 1,25 A 172. 

81. See supra §§ "T1- 96. 

82. Pritchett v. Plater, 144 Tenn. 
406, 282 SW 961; Burnley v. Rice, 18 
Tex. 481; London Gas-Light, ete., Co. 
Vv. Nicholls, Pa OR ava VeRO aye [6:) BCL 
620, 172 Reprint 165; Noakes v. Bar- 
low, 7A Wey A DR SHY oR MIN PP Sie SL SOORE Or Ey 
nadian Bank of Commerce v. Patricia 
ey ae: 51 Ont. L. 42, 64 DomLR 


Bank v. 
Taylor v. 


ara ed wat FE ee et a eS, 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 98-99}. 


that two or more persons hold all of the stock in a 
given corporation, or each owns stock in the same 
corporate concern, does not make them partners or 
liable as such to third persons.** However, where 
the essentials of the relationship** are present, per- 
sons engaging in a joint enterprise to deal in stock 
may become partners,*® and an agreement between 
the individuals to buy stock on a joint account and 
to share the profits equally constitutes the commu- 
nity of interest necessary to make the venture a part- 
nership. oe 

Joint owners of farm. The operation of a farm 
by joint owners whereby one did the farming and the 
other paid him for half his time and half of the ex- 
penses, the selling price of the crop being divided 
between them, does not, in the absence of an agree- 
ment to that effect or of an estoppel to deny the 
relationship,*? make them liable as partners to third 
persons.®§ 

Joint ownership by noncommercial associations. 
As the partnership relation is confined to persons 
who are engaged in a commercial venture for prof- 
its,°° it has been held that, where the community of 
interest arises from the joint ownership of members 
of a social, fraternal, or similar organization, the 
presumption is against the existence of a partner- 
ship.®° 

Persons owning as heirs, devisees, or legatees. Al- 
though persons owning property as heirs, devisees, 
or legatees may, by use of the property in a joint 
business, become partners inter se,?t one who know- 
ingly deals with an administrator with the will an- 
nexed who is conducting a business beyond the pe- 
riod authorized by the will cannot hold the benefi- 
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ciaries liable as partners, even though they must be 
deemed to have assented to the continuance of the 
business. °? 

Real estate transactions.°* While a mere commu- 

nity of interest as the joint owners of real property 
is Insufficient to constitute such owners partners,? 
a partnership may be formed for the purpose of deal- 
ing in real property;®® and where it appears that 
two or more persons have agreed to combine their 
money, efforts, skill, or knowledge with the intention 
of engaging in the business of buying, improving, 
selling, or otherwise dealing in real property and of 
dividing the profits realized or the losses incurred, 
such persons are partners and liable as such to third 
persons.®® However, a mere agreement between per- 
sons to purchase and sell real estate and to share the 
profits does not, under the prevailing view,?? make 
them partners if they did not agree or intend to enter 
that relation.®® 

[§ 99] (c) Sharing Profits as Interest on, or in 
Repayment of, Loans or Advances. Under the doc- 
trine of partnership which formerly prevailed,®® one 
who receives a share of the profits of a business in 
lieu of, or in addition to, interest on loans or ad- 
vances was liable as a partner to third persons for 
the debts of the firm irrespective of the actual in- 
tent of the parties and whether or not they were ac- 
tually partners inter se.t However, under the view 
now generally prevailing® and in the absence of 
estoppel by holding out as a partner,® one who mere- 
ly makes a loan of money or credit to the owner of 
a business in consideration of a share of its profits 
in repayment of such loan or advance,* or in heu 


83. Morse v. Pacific: R. Co., 191 
Tll. 356, 61 NE 104. 

84. See supra §§ 77—96. 

85. Pritchett v. Plater, 144 Tenn. 


406, 232 SW 961. 


86. Pritchett v. Plater, supra. 
87. See supra §§ 77-83. 
88. Logan v. Oklahoma Mill Co., 


“14 Okl. 403, 79 P 103. 


89. See supra § 86. 
90. Teed v. Parsons, 202 Ill. 455, 
66 NE 1044 [rev 100 Ill. A. 342]; 


Willoughby v. Hildreth, 182 Mo. A. 
80, 167 SW 639. 


fe 2a See supra § 70 text and notes 
0-42, 
92. Manhattan Oil Co. v. Gill, 118 


App. Div. 17, 103 NYS 364. 

93. Single transactions as subject 
matter of partnership see supra § 41. 
94. See supra text and notes 72- 


See supra § 42. 

Greenleaf v. Feinberg, 210 Il. 
; Moore v. Thorpe, 133 Minn. 

244, 158 NW 2385; Ball v. Danton, 64 

Or. 184, 129. 1032; Hitchcock |v. 

Sykes, 29 Ont. L. 6, 4 OntWN 1146, 

13 DomLR 548. 

- 97. See supra § 89. 

98. Porter v. Armstrong, [1926] 
Can. S. C. 328, [1926] 2 DomLR 340 
[disn app 936 “Bi, Ci5222. [L905] 4 
DomLR 669]. 

99. See supra § 89 note 79. 

Form of stipulation as to profit 
sharing as controlling question of 
partnership see supra § 89 note 79 
[d] (2). 

1. Conn.—Tyler v. Waddingham, 
nse Conn. 375, 20.28" 335, 18 LRA 657; 
Parker v. Canfield, 37 "Conn. 250, t) 
AmR 317. 

Del.—Plunkett v. Dillon, 9 Del. 338, 
3 Del. Ch. 496. 

Fla.—Dubos v. Jones, 34 Fla. 539, 
16'S 392. 

ery Taal Vv. Moore, 79 Ga. 524, 4 
SE 3 
woe eB niaes in v. Debuys, 6 Mart. 

48. 


s 
Md.—Rowland v. Long, 45 Md. 439. 
Mass.—Bailey v. Clark, 6 Pick. 372. 
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; 
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86 Mich. 
10 N. 


Mich.—Corey v. Cadwell, 
570, 49 NW 611. 

N. J.—Sheridan v. Medora, 
J. Eq. 469, 64 AmD 464. 

N. Y.—Magovern v. Robertson, 116 
Nea. (61022 (NE 898) ob RA 589% 
Hackett v. Stanley, 115 N. Y. 625, 22 
NE 745; Mason v. Partridge, 66 N. 
Y. 633 mem [aff 4 Hun 621]; Leggett 
v. Hyde, 58 N. Y. 272, 17 AmR 244 
[aff 1 Thomps. & C. 418]; Manhat- 
tan Brass, etc., Co. v. Sears, 45 N. Y. 
TOT 6 AmROT T= Tul ve Barth,§ 37 
App. Div. 359, 55 NYS 1103; Haas v. 
Roat, 26 Hun 632; Leggett v. Henne- 
berger, 1 Thomps. & C. 418 [aff 26 N. 
Wir 272, 17) AmR 244) Hackett? v. 
Stanley, 14 Daly 210, 218, 2 NYSt 
266 [aff 115 N. Y. 625 mem, 22 NE 745 
mem]; Smith v. Lennon, 14 NYS 
259 [aff 131 N. Y. 560 mem, 29 NE 


820]; Cushman v. Bailey, 1 Hill 526. 
N. C.—Cossack v. Burgwyn, 112 
N. C. 304, 16 SE 900. 


Oh.—Wood v. Vallette, 7 Oh. St. 


172; Messinger v. Toledo Second Nat. 
Bank 13 7Oh. Cir’ jCt. 370," 6" Ohi Cir: 
Dec. 197. 


S. C.—Pierson v. Steinmyer, 38 S. 
Cyn. 309. 

Tex.—Kelley Island Lime, etc., Co. 
v. Masterson, 100 Tex. 38, 93 SW 427; 
Cothran v. Marmaduke, 60 Tex. 370; 
Dilley v. Abright, 19 Tex. Civ. A. 487, 
48 SW 548; Cleveland v. Anderson, 2 
Bex. As Civm@as-*§%1 46: 

Wis.—Rosenfield v. Haight, 53 Wis. 
260, 10 NW 378, 40 AmR 770; Miller 
v. Price, 20 Wis. 117. 


Eng.—Grace v. Smith, W. Bl. 998, 
96 Reprint 587; In re Young, [1896] 
2 Q. B. 484. 

[a] In Pennsylvania.—(1) At 


common law one who receives a share 
of the profits of a business in lieu of 
interest on loans or advances made 
was liable as a partner of the busi- 
ness. Wessels v. Weiss, 166 Pa. 490, 
31 A 247; Waverly Nat. Bank v. Hall, 
150 Pa. 466, 24 A 665, 30 AmSR 823; 
Poundstone v. Hamburger, 139 Pa. 
319, 20 A 1054; Hshleman v. Harnish, 
76 Pa. 97. (2) However, by the act 


of April 6, 1870 (P. L. p 56), a loan of 
money to an individual or firm upon 
an agreement to receive a share of 
the profits of the business as compen- 
sation for the use of the money and 
in lieu of interest does not make the 
party loaning the money liable as 
a partner except as to the money 
loaned provided that the agree- 
ment for the loan shall be in writ- 
ing and that the party shall not 
hold himself out as a general part- 
ner. Wessels v. Weiss, supra; Wa- 
verly Nat. Bank v. Hall, supra; Hart 
v. Kelley, 83 Pa. 286. (3) Under 
the statute where the lender agreed 
to receive a Share of the profits of the 
business of the borrower and interest 
in addition thereto and the agree- 
ment as to interest is not in writing, 
the statute does not apply and the 
lender is liable as a partner. Wes- 
sels v. Weiss, supra. (4) However, 
even though the act be complied with 
the lender. of the money is liable to: 
the extent of the total amount loaned 
under its provisions. Poundstone v. 
Hamburger, 139 Pa. 819, 20 A 1054. 
(5) Including a part of this amount 
which was subsequently withdrawn 
by him. Poundstone vy. Hamburger, 
supra. (6) The act was not intended. 
and cannot be applied as a means of 
securing the benefits of a general 
partnership without its liabilities un- 
der the guise of a loan, and will not 
be construed to include an arrange- 
ment which substantially includes all 
the essentials of a  partnersjip. 
Poundstone vy. ee supra. 

2. See supra §§ 83, 

3. See infra §§ 104— cae 
on U. S—In re Kenney, 97 Fea. 

Ark.—Buford v. Lewis, 87 Ark. 412 
112 SW 963. 

Fla.—Armbrecht Lumber Co. v. 


Adair, 91 Fla. 460, 108 S 222; Dubos 
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Del.—Ellison v. Stuart, 18 Del. 179, 
43 A 836. 
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16 8 38 


or in addition to,® interest for its use, does not 
thereby become liable to third persons as a partner in 
However, as the advancement of mon- 
ey may, and ordinarily does, constitute a partner’s 
contribution to the firm ecapital,* it is often difficult 
to determine whether the person so advancing money 
and sharing the profits is to be considered as a cred- 
This question, un- 
der general rules,!® is ordinarily to be decided in 
accordance with the legal intent of the parties,** 
as determined from a consideration of the terms of 
the whole agreement, the nature of the transaction, 
and the conduct of the parties in reference there- 
The transaction, however, must be a bona fide 
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[a] In England, under Partner- 
ship Act (1890) § 2 (53 & 54 Vict. 
ec 39), agreements for the loan of 
money which entitled the lender to 
receive a rate of interest varying 
with the profits, or to receive a share 
of the profits, must be in writing and 
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loan and not a mere device to obtain the benefits of 
a partnership without incurring its responsibilities,** 
for in such a case, whatever else the parties may call 
it, it will be construed to be a partnership. 
the agreement of the parties shows that they have 
stipulated for substantially the rights and liabilities 
of partners and theirimanifest intent is to become 
the proprietors of a common business and to share 
the profits as coowners, they will be deemed part- 
ners,!® while the absence of such rights and powers 
tends to establish that the transaction was for the 
loan of money and merely created the relationship of 
and borrower.'® 
agreement secures to the lender considerable powers 
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The mere fact that the 
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of supervision and control of the business is not nec- 
essarily conclusive that a partnership exists as such 
stipulations are frequently demanded and accorded 
as additional security for the debt owing by one par- 
ty to the other,!? and if such provisions are merely 
designed to secure the repayment of the indebtedness 
The question whether 
the alleged loan is to be repaid or not is important.?® 
To constitute a loan the money advanced must be re- 
turnable in any event,”° and if it is so repayable and 
constitutes a personal debt there is no partnership,*+ 
It is not a loan if repayment is contingent upon the 
profits, for in such a case it is made not upon the 
personal responsibility of the borrower, but upon the 
security of the business;?? and where the money is 
so risked in the business, it strongly tends to show 
that the contract was one of partnership, and not a 
Liability for losses tends to show part- 
nership,?* while the absence of such liability tends to 
In accordance with general rules,”°® 
where nothing appears but the furnishing of money 
and a sharing in the profits, a partnership will be pre- 
sumed,?* but the presumption is prima facie only, 


no partnership is created.*® 


mere loan.?? 


show a loan.?5 
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and not conelusive.?® 

[§ 100] (d) Sharing Profits as, or in Addition to, 
Under the doctrine of partnership formerly 
recognized2® it was held that one who receives a 
share of the profits of a business in lieu of, or in ad- 
dition to, rent for property used in the business is 
liable as a partner to third persons for the debts of 
the firm irrespective of the actual intent of the par- 
ties and whether or not they were actually partners 
However, under the view now generally 
prevailing?! and in the absence of an estoppel by 
holding out as a partner,®? the mere fact that an 
agreement between the lessor of property and the les- 
see provides that the former shall receive a share of 
the profits of the lessee’s business for its use there- 
in does not constitute them partners or make them 
liable as such to third persons.?* 
mere use of property as well as the property itself 
may constitute a partner’s sole contribution to the 
capital of the firm,** it is often difficult to deter- 
mine whether a person owning property used in a 
business and sharing the profits is a lessor or a part- 
ner of the firm.?® In accordance with general rules?® 


However, as the 
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Corp., 5 Gray 58. 
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| 
the question is ordinarily to be decided with ref- 
erence to the legal intent of the parties,*” as de- 
termined from a consideration of the terms of the 
whole agreement, the nature of the transaction, and 
the conduct of the parties in reference thereto.*® 
Where the agreement of the parties shows that they 
have stipulated for substantially the rights and lia- 
bilities of partners and their manifest intent is to 
become the proprietors of a common business for 
their mutual profit, they will be deemed partners 
as to third persons,*® notwithstanding they call their 
agreement a “lease” and the compensation “rent.”*° 
On the other hand, the absence of such rights and 
powers tends to establish that the transaction was 
for the rental of property and merely created the 
relationship of landlord and tenant or lessor and 
lessee.*! Ordinarily, and in the absence of other 
controlling facts, an intention to assume the obli- 
gations of a partner is negatived where the compen- 
sation to be received for the use of property is ex- 
pressly declared to be rent,** or where the relation 
created is expressly declared to be that of landlord 
and tenant.t® However, the fact that the parties 
have given the business a firm name has been held a 
circumstance tending to show an intent to form a 
partnership.t* The right to control or direct the 
business is an important consideration, the existence 
of such a right ordinarily and in the absence of other 
controlling circumstances tending to establish a part- 
nership and its absence the contrary.*®° The mere 
fact that the agreement secures to the lessor consid- 
erable powers of supervision or control of the busi- 
ness is not necessarily conclusive that a partnership 
exists,*® as such stipulations may be demanded and 
accorded the lessor as a means of determining the 
success of the venture, and his share of the profits 
realized,** and if such provisions are merely de- 
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signed to protect the lessor’s rights they will not 
change a lease into a partnership.*® The fact that 
neither party to the agreement is given power to 
make contracts so as to bind all is a arcumstance 
showing the nonexistence of a partnership.*® The 
fact that the lessee who receives a share of the prof- 
its of the business conducted in the leased prem- 
ises and the lessor are joint owners of the equipment 
used in the business indicates the existence of a 
partnership,®° and this is further strengthened where 
it is also provided that the lessor is to receive, as 
compensation for his services and for the use of 
money advanced and to carry on the business, a por- 
tion of the net profits equal in sum to the rent paid 
to the lessee for the use of the premises.°+ A stip- 
ulation by the alleged lessor to bear part of the losses 
or expenses tends to show a partnership, while the 
alsepice of such liability tends ta show the con- 
trary.°? 

[§ 101] (e) Sharing Profits as, or in Addition to, 
Other Compensation for Services. Under the doe- 
trine of partnership formerly recognized,®* it was 
held that one who receives a share of the profits of 
a business in lieu of salary for services rendered is 
lable as a partner to third persons for the debts of 


the firm irrespective of the actual intent of the par- 


ties and whether or not they were actually part- 
ners inter se.°* However, under the view now gen- 
erally prevailing,®® sometimes by virtue of statute,°° 
and in the absence of an estoppel by holding out as 
a partner,®’ the mere fact that a servant or agent 
employed in a business receives as remuneration for 
his services in connection therewith a percentage of 
the profits of the business in lieu of, or in addition 
to, stipulated salary does not of itself make such 
an employee a partner in the businesS or liable, as 
such, to third persons.°* However, as a partnership 
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may be formed between persons, some of whom con- 
tribute only services to the capital of the business,°® 
it is often difficult to determine whether the share of 
profits is taken as a debt due for services or as a Go- 
owner and therefore a partner.°° This question, un- 
der general rules,®°! is ordinarily to be decided in 
accordance with the legal intent of the parties,®? 
as determined from a consideration of the terms of 
the whole agreement, the nature of the transaction, 
and the conduct of the parties in reference there- 
to. Where the agreement of the parties shows that 
they have stipulated for substantially the rights and 
liabilities of partners and their manifest intent is 

to become the proprietors of a common business for 
their mutual profit, they will be deemed partners 
as to third persons;°* while, on the other hand, the 
absence of such rights and powers tends to establish 


that no partnership was intended and that the ar- 


rangement was merely to provide a form or measure 
of compensation for service as an employee, agent, or 
independent contractor.®® A stipulated lability for 
losses and expenses is an important fact tending to 
show that the contract is one of partnership, for 
agents or servants are not usually lable for losses 
or expenses, and the absence of such liability is a 
strong, if not conclusive, circumstance against the 
existence of a partnership.°® In accordance with 
general rules,°* where nothing appears but the ren- 
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Robinson y. Allen, 85 Va. 721, 8 SE 
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Mass. 454, 458, 15 NE 927; 


Clark, 100 Mass. 430. 
Mich.—Dutcher vy. 
160, 55 NW 676, 20 LRA 776; 


34 NW 556. 
. H.—Eastman v. Clark, 53 
iN 278,16 AmR 192 


i§§ 101-103 


dition of services and the sharing of profits, the pre- 
sumption is that the parties were partners,°* but 
this is a prima facie presumption only and not con- 
clusive.°® 

[§ 102] (f) Sharing Gross Receipts."° A mere 
agreement to divide the gross earnings or receipts of 
a yenture will not of itself constitute a partnership 
as to third persons.7! Furthermore, a stipulation 
for sharing gross returns or receipts of a business 
does not amount to an agreement to share the profits 
and losses,?2 and for this reason, in conformity with 
general rules,’? does not constitute the participants 
partners or make them liable as such to third per- 
sons.74 While it has been stated that there may be 
a participation in the gross receipts of a business 
which would make the receiver lable as a partner, 18 
it has been held that this can result only in cases 
where the parties themselves intended a partner- 
ship.7* However, a sharing in gross receipts is gen- 
erally regarded as an indication that the parties did 
not intend to be, and were not in fact, partners,‘* 
and, as distinguished from the general rule recogniz- 
ing the sharing of profits as presumptive evidence of 
partnership,‘® the sharing of gross receipts has been 


held not to be even prima facie evidence of the rela- 


‘tionship.7® 
[§ 103] (g) Sharing Products of Enterprise in 


Specie.. Although there is some authority to the con- 
[ 66. Gray Cotton, ete., Co. v. Smith, 
Kempster, 146); 214 Ala. 606, 108 S 532; Edwards v. 


62 Pa. 374. 
See supra §§ 84-95. 
Chaffraix v. Price, 29 La. Ann. 


Pettee v. | Tracy, 
Getchell v. 67. 
42; Brigham v. 68. 

176 


Buck, 96 Mich.| 69. 
Cleve- 
Courier Co., 


Chaffraix ov. Price, supra; 

Southern Surety Co. v. Texas Em- 

ployers’, Ins. -Assoc., @Tex. Civ. <A.) 

2 SW (2d) 310. 

We tsb 70. Sharing product of venture in 
specie see infra § 103 


Eng.—Ross v. Parkyns, L. R. 20 N. Y.—-Meriden First Nat. Bank v. 71. McDonnell v. Battle House Co., 
Eq. 331. Gallaudet, 122 N. Y. 655, 25 NE 909;|67 Ala. 90, 42 AmR 99; Beecher v. 

Ont.—Ryckman v. Randolph, 20] Hackett v. Stanley, 115 N. Y. 625,| Bush, 45 Mich. 188), % NW 785, 40: 
Ont. L. 1, 14 OntWR_ 908, 1013, 1024.| 22 NE 745; Wolf v. Lawrence, 33 AmR 465. 

[a] Discussion of rule.—‘‘A di-| Misc. 481, 67 NYS 900. 72. Ohio Valley Tie Co. v. Hayes, 


vision of the profits amongst employ- 
ees is not an unusual thing in modern 
business. The employees receive a 
fixed compensation by way of wages 
or salary, and in addition thereto and 
as an inducement to more efficient 
service, are given a certain percent- 
age of the net profits at stated inter- 
vals. This, of course, does not create 
a partnership.” Westcott v. Gilman, 
70) Cal. 562), 568, , 150.P> 777, Ann€as 
1916 437. 

59. See infra § 176. 

60. Couch v. Woodruff, 63 Ala. 
466. And see cases infra note 63 et 
seq. 
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trary,®° an agreement to share the products of a joint 
enterprise 1m specie is generally considered not to 
create a partnership,®! since an essential element of 
the rejationsnip, namely, an agreement to participate 
in profits ana losses,*? is wanting.8? However, it has 
been held that the sharing by coowners of land of 
the products jointly developed therefrom in specie 
does not necessarily negative the idea of a partner- 
ship,®* although it raises a presumption against its 
existence,®®> to overcome which an actual intent to be- 
come partners must clearly appear.®® 


Cropping or farming contracts. 


80. Michener vy. Fransham, 3% 
Mont. 108, 81 P 953. See Farmers’ 
Ins! Co. iv. Ross, 29Oh) St. 142957431) 
(where the decision was placed on the 
ground that the parties under the 
facts did not contemplate a division 
in specie). 

[a] Rule applied.—One who fur- 
nishes logs to others who are running 
a sawmill in which the former has 
no interest does not, by reason of the 
fact that the sawed lumber is di- 
vided between the owners of the saw- 
mill and himself, sustain such a re- 
lation to the owners of the mill as 
to be liable for any obligations con- 
tracted by one of them. Michener 
v. Fransham, 83 Mont. 108, 81 P 953. 
81. La Mont v. Fullam, 133 Mass. 
ae Chapman vy. Lipscomb, 18 8. C. 

> 


82. See supra §§ 89-94 

83. La Moné v. Fullam, 133 Mass. 
5835 Chapman v. Lipscomb, 18S. C. 
22 


[al Ruie applied.—(1) Where two 
persons enter into an agreement by 
which one is to furnish a yard and 
put it in order for manufacturing 
bricks and the other is to furnish the 
material and labor for making the 
bricks, which are to be divided be- 
tween them when made, there is no 
partnership as there is no agreement 
to share the profits and losses of the 
business. La Mont v. Fullam, 133 
Mass. 583. (2) A contract whereby 
one party is to furnish a certain 
number of laborers to work in a 
brickyard and is to receive therefor 
one half of the bricks made, the other 
party to make the brick and defray 
all other expenses, does not consti- 
tute a partnership. Chapman v. Lips- 
comb, 18 S. C. 222. 

84. Walker v. Tupper, 152 Pa. 1, 
25 A 172 (division of oil from wells 
developed on land). 

85. Walker v. Tupper, supra. 

86. Walker v. Tupper, supra. 

87. See Landlord and Tenant § 


88. See supra §§ 77-83. 
rae See supra §§ 79, 83. 
Steele v. Michigan Buggy Co., 
50° ona. AS 630, 95 INE 435; 
Cross references: 
Essentials of estoppel generally see 
Estoppel §§ 122-139. 
ae of person held out see infra 
§ 10 


Knowledge and reliance of third per- 
son see infra § 1 


Sufficiency of holding out see infra 
105 


91. U. S.—Sun Mut. Ins. Co. v. 
Kountz Line, 122 U. S. 583, 7 SCt 1278, 
30 L. ed. 1137; Thompson v. Toledo 
Hirst Nat. Bank, 111 5U.S. 529) 4. SCt 
689, 28 L. ed. 507; Meriwether-Gra- 
ham-Oliver Co. v. Bank of Commerce, 
290 Fed. 439; Mattocks v. Rogers, 
NG MEN Gas. Nom 9730 0nel Mask. 254 (i 
Jn re Warren, 29)F. Cas. No. 17,191, 
2 Ware 322. 

Ala.—Paterson v. Mobile Steel Co., 
202 Ala. 471, 80 S 855, Cain Lumber 
Cowie Standarad bry Malm Col, 1108 
Ala. 346, 18 S 882; Dicks v. McAI- 
lister, 20 Ala. A. 5, 100 S 631 [cer- 
tiorari den 211 Ala. 422, 100 S 632]. 
Ark.—Pike vy. Douglass, 28 Ark. 59, 


—— 


g 


The relationship 
between an owner of land and one who agrees to farm 


PARTNERSHIP 


third persons.°* 


Del.—Deputy v. Harris, 15 Del. 100, 
40 A 714. 

Fla.—Dubos v. Jones, 34 Fla. 539, 
16S 392: 

Ga.—Barnett Line of Steamers v. 
Blackmar, 53 Ga. 98; Perry v. Butt, 
14 Ga. 699; Meinhard v. Bedingfield 
Mercantile Co., 4 Ga. A. 176, 61 SH 


Tll.—Smith v. Knight, 71 Ill. 148, 
22 AmR 94; Neihoff v. Dudley, 40 Ill. 


406; Lockett v. Zimmerman, 185 Ill. 
A. 58; Wilson v. Roelofs, 88 Ill. A. 
480; Fisher v. A. Y. McDonald Co., 


Soa ACE Obs, 
Ind:—Stephenson v. Cornell, 10 Ind. 


475. 

Iowa.—Richards v. Hellen, 153 
Iowa 66, 133 NW 398; Winter v. 
Pipher, 96 Iowa 17, 64 NW 663; Rud- 


dick v. Otis, 33 Iowa 402. 

Ky.—Roy C. Whayne Supply Co. v. 
McGowan, 213 Ky. 102, 280 SW 491; 
Boughner yv. Brooks, 13 Ky. Op. 950. 

La.—Cameron v. Orleans, etc., R. 
Co. -L08- a. 83,0325 4208 Houston 
River Canal Co. v. Kopke, 106 La. 609, 
31 S 156; Baldey v. Brackenridge, 39 
La. Ann. 660, 2 S 410; Grieff v. Bou- 
dousquie, 18 La. Ann. 631, 89 AmD 
698; Lee v. Bullard, 3 La. Ann. 462; 
McDaniel v. Feitel Well Co., 5 La. A. 
(Orleans) 195. 

Mass.—Getchell v. Foster, 106 
Mass. 42; Pratt v. Langdon, 97 Mass. 
97; Rice v. Austin, 17 Mass. 197. 

Mich.—Schwier v. Hurlburt, 184 
Mich. 698, 151 NW 603; Folks v. Bur- 
letson, 177 Mich. 6, 142 NW 1120; 
Wright v. Weimeister, 87 Mich. 594, 
49 NW 870; Bishop v. Austin, 66 
Micha 515,288 NW 525. 

Minn.—Jansen v. Jacobson, 112 
Minn. 520, 128 NW 824; Cirkel v. 
Croswell, 36 Minn. 323, 31 NW 5138; 
McCarthy v. Nash, 14 Minn. 127. 

Bae epee tae vy. Randolph, 14 Miss. 

Mo.—Young v. Smith, 25 Mo. 3841; 
Ennis-Hanly-Blackburn Coffee Co. v. 
Oling gs CA) 2222 Siw. 661) Short. va 
Thomas, 178 Mo. A. 400, 1683 SW 252; 
Oil Well Supply Co. v. Metcalf, 174 
Mo. A. 555, 160 SW 897; Schultze v. 
Steele, 69 Mo. A. 614. 

Mont.—Parchen v. Anderson, 5 
Mont.’ 4388, 5 P 588, 51 AmR 65. 

Nev. Lay M. Barnett Bank v. Chia- 
tovich, 48 Nev. 319, 2382 P 206. 
aoe H.—Smith v. Smith, 27 N. H. 

N. Y.—Kelly v. Scott, 49 N. Y. 595 
[writ of error dism 22 Wall. (U. S.) 
57, 22 L. ed. 729]; Clark v. Rumsey, 
59 App. Div. 435, 69 NYS 102 [rev 
52 NYS 417, and app dism 178 N. Y. 
592 mem, 70 NE 1097 mem]; Johann- 
ing v. Wilson, 86 NYS 7; Demuth y. 


Sternheimer, 1 NYCityCt 443; Burc- 

kle »-v. \Hckart, 1 Den.) 337;. Post v. 

Kimberly, 9 Johns. 470. 
Oh.—Johnson v. Morrison, 8 Oh. 


Dec. (Reprint) 597, 9 CincLBul 51; 
Miller, etc., Mfg. Co. v. Laidlaw-Dunn- 
Gordon Co., 17 OhS&CP 499, 4 OhNP 
NS 554. 

Okl.—Mapel v.' Long-Bell Lumber 
Co., 108 OK, 249, 229 PP. 793; Johnson 
Veweede DMouclass (€o., 87 ORK), 59458 
P 748. 

Or.—Myers v. Olds, 121 Or. 249, 
252 P 842; North Pac. Lumber “Co. 
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the land for a share of the crops or the proceeds 
thereof is considered elsewhere in this work.*? 

[§ 104] 5. Estoppel To Deny Partnership; Hold- 
ing Out*—a. In General. 
a partnership inter sese, no partnership exists as to 


Generally, unless there is 


Where no such relation obtains be- 


tween the parties sought to be held as partners, a 
case of estoppel must be made out®® by establish- 
ment of its essential elements.°° 
partners inter se, have held themselves out as part- 
ners, and thereby induced others 
as such, it is no defense that there was no partner- 
ship between them.*? 


When persons, not 
to deal with them 


One who holds himself out as 


vy. Spore, 44 Or. 462, 75 P 890. 
Pa.—Bell v. Johnston, .281 Pa. 57, 
126 A 187; Bing vy. Schmitt, 226 Pa: 
622, 75 A 854; Reed v. Kremer, 111 
Pa, 482, 5 A 237,56 AmR 2953) Shafer 
v. Randolph, 99\ Pa..250; Gillev. Kuhn, 


6 Sere. & R. 333; Dixon v. Wood, 22 
Pa. Co. 634. 
aire C.—Beall v. Lowndes, Clits (6x 


Tex.—Turner v. Dowelacs: TEE esxes 
619, 14 SW 221; Brown v. Watson, 
Ge Meee 6; 10 SW 895; Baylor 
County v. Craig, 69 Tex. 330, 6 SW 
305; Stevens v. Gainesville Nat. 
Bank, 62 Tex. 499; Cothran v. Mar- 
maduke, 60: Tex? 370s) Gulf, -étes. mm. 
Co. v. Wilbanks, 7 Tex. Civ. A. 489, 27 
SW 302. 

Utah.—Walker v. Skliris, 34 Utah 
353,093 L142 

59 Vt. 408, 


Vt.—Smith v Burton, 
10 A 536; Cottrill v. Vanduzen, 22 Vt. 
511; Stearns v. Haven, 14 Vt. 540; 
Kellogg v. Griswold, 13 Witenes 
a.—Hobbs v. Virginia Nat. Bank, 
147 Va. 802, 128 SE 46, 133 SE 595; 
eg v. Coons, 106 Va. 572, 56 SE 

Wash.—Martin v. 138 
Wash. 102, 244 P 386; Downie v. Sav- 
age, 72 Wash. 164, 129 P 1096. 

W. Va.—Cook v. Coleman, 90 W. 
Va. 748, 111 SE 750. 

Wyo. -_-Rainsford v. Massengale, 5 
Wiy0: 1, 935 Pie74: 

Eng. --Mollwo v. Court of Wards, 
L. Re 4 PP) Co 419; De Berkomileve 
Smith, 1 Esp. 29, 170 Reprint 270. 

Ont.—Codville Georgeson Co. 
Smart, 5. Ontalue es 500 ontWR 
466; Gooderham vy. Walker, 24 
OntWN 54 [app dism 25 OntWN 1239) 

Que.—Webster v. Langlois, 56 Que. 
Super. 345. 

[a] Abandonment of intention to 
form a partnership offers no defense 
where parties have held themselves 
out as partners. Cain Lumber Co. v. 
Standard Dry Kiln Co., 108 Ala. 346, 
18 S 882 

[b] Fraudulent misrepresenta- 
tions inducing one to become a part- 
ner offer no defense in an action 
against parties holding themselves 
out as partners. Van Kleeck v. Mc-~ 
Cabe, 87 Mich. 599, 49 NW 872, 24 
AmSR 182. 

[c] Prior agreements between the 
parties holding out will have not ef- 
fect on their liability. Meehan v. 
Valentine, 145 Uy S611, 12 SCt 972, 
36 led. 8353 Sun ‘Mut, Ins! iCoww. 
Kountz Line, 122) U.S? 533, 7 “SCt 
1278, 30 LL, ed. 1137; Meriwether- 
Graham-Oliver Co. v. Bank of Com- 
merce, 290 Fed. 439; In re Warren, 
29 ES “Cash Nos 175190, @2> Ware 322); 
Barnett Line of Steamers vy. Black- 
mar, 53 Ga. 98; Tierney v. McKay, 
232 Mich. 609, 206 NW 325. 

{[d] The rule as embodied in stat- 
utes (1) has been given effect in: 
Giles v. Vette, 263 U. S. 553, 44 SCt 
157, 68 L. ed. 441 [aff 281 Fed. 928]; 
Michael Bros. Co. v. Davidson, 3 Ga. 
A. 752, 60 SE 362; New York Stan- 
dard Oil Co. v. Henderson, (Mass.) 
163 NE 748; Hobbs v. Virginia Nat. 
Bank, 147 Va. 802, 128 SE 46,:133 SH 
595; Perodeau v. Hamill, [1925] Can. 
S. C. 289, [1925] 2 DomLR 471; Gib- 
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a partner becomes liable as such to those who deal 
with the firm in the belief that he is a partner,’* and 
the same liability attaches to one who knowingly al- 
lows himself to be held out as a partner.®* 
persons have held themselves out as partners, they 
may be liable, although they are incorporated,°®* or 
although one is an infant and therefore not personal- 
ly iable,®® or although the dealings for which they 
are sought to be charged were outside the scope of 


son v. Le Temps Publication Co., 8 
Ont 7707, 5) OntWR,, 4. ...(2) the 
rule is based on the assumption that 
there was no actual partnership but 
by reason of proof the party held 
liable is estopped from denying the 
partnership. Hobbs v. Virginia Nat. 
Bank, supra. " 
92. U. S.—In re Mitchell, 211 Fed. 
778 [aff 219 Fed. 690, 185 CCA 362]. 
a. i own, 177 Ala. 
889, 58 S 910; Letson vy. Hall, 1 Ala. 
A. 619, 55 S 944. 
Ark.—Watkins v. Moore, 10 SW 
(2d) 850; Bluff City Lumber Co. v. 
Clarksville Bank, 95 Ark. 1, 128 SW 
58; Gershner v. Scott-Mayer Commn. 
Go.; 93: Ark. 301, 124 SW 772. .ler- 
man Kahn Co. v. Bowden, 80 Ark. 23, 
96 SW 126, 10 AnnCas 1382;. Burr v. 
Byers, 10 Ark. 398, 52 AmD 239. 
Conn.—U. S. Wood Preserving Co. 
v. Lawrence, 89 Conn. 633, 95 A 83 


Morgan v. Farrel, 58 Conn. 413, 20 
A 614, 18 AmSR 282. 
D. C.—McGrath v. McGrath, 55 


App. 221, 4 F.(2da) 297. 

Ga.—American Cotton College v. 
Atlanta Newspaper Union, 138 Ga. 
147, 74 SE 1084; Carlton v. Grissom, 
98 Ga. 118, 26 SE 77; Carmichael v. 
Greer, 55 Ga. 116; Dixon v. Sol Loeb 
Co., 31 Ga. A. 165, 120 SE 31; South- 
ern Cotton Oil Co. v. Brownlee, 26 
Ga. A. 782, 107 SE 355; Mitchell v. 
Craig, 11 Ga. A. 79, 74 SH 716; Mims 
v. Brook, 3 Ga. A. 247, 59 SE 711. 

Ill.—Poole v. Fisher, 
Meyer v. Neumann, 222 Ill. 
Flock v. Williams, 175 Ill. 

Ind.—Dailey v. Coons, 64 Ind. 545; 
Irvine v. Baxter Stove Co., 70 Ind. AQ. 
105, 123 NE 185; Steele Vv. Michigan 
Buggy Co., 50 Ind. A. 6385, 95 NE 
435. : 


Iowa.—Crist v. Tallman, 190 Iowa 
1248, 179 NW 522; Cuttill v. Har- 
rington, 185 Iowa 537, 170 NW 788; 
In re McDonald, 167 Iowa 582, 149 
NW 897. 

Ky.—Napier v. Wooten, 188 Ky. 
542, *503 SW 155; Fennell v. Myers, 
76 SW 136, 25 KyL 589. 

La.—Elbert v. Wallace, 26 La. Ann. 
705, Fearn v. Tiernan, 4 Rob. 367; 
Borden-Aicklen Auto Supply Co. v. 
Folse Serv. Station, 6 La. A. 1. 

Md.—West v. Driscoll, 142 Md. 205, 
120 A 445; Blaustein v. Oldfield, 135 
Md. 162, 108 A 485; Erdman v. Eu- 
taw Methodist Protestant Church, 129 
Md. 595, 99 A 793; Fletcher v. Pul- 
ned 70 Md. 205, 16 A 887, 14 AmSR 

Mich.—Wright v. oir elmens tars 87 
Mich, 594, 49 °NW 870 

Minn.—Wise _ v. Morrissey, 
ASd. LGOUIN Wi 48iG8 Dyders iv: 
768 Minn 587, ) 409 INW-. 528); 
Milwaukee Harvester Co. v. Finne- 
gan, 43 Minn. 183, 45 NW 9. 

Mo.—Bissell v. Warde, 129 Mo. 439, 
31 SW 928; McCaskey Register Co. 
v. Blakeney, (A.) 224 SW 62; Drake 
Hardware Co. v. Bragg, (A.) 219 SW 
G17) Short..v...Thomas,.1738 Mo. . A. 
400, 163 SW 252; Gamble v. Grether, 
108 Mo. A. 340, 83 SW 306; Lam- 
wersick v. Boehmer, 77 Mo. A. 136. 

N. Y.—wNoel v. Kinney, 106 N. Y. 74, 
12 NE 351, 60 AmR 423, 19 AbbNCas 
239; McStea v. Matthews, 50 N. Y. 
166 [aff 3 Daly 349, and aff 91 U. S. 
7, 23 L. ed. 188]; Conklin v. Barton, 
43 Barb. 435. 

6 Oh. Dec. 


(Reprint) 1175, 11 AmLRee 736. 
Okl.—McKallip v. Geese, 30 Okl. 33, 
118 P. 586. 


PARTNERSHIP 


cles.?® 


When 


ness.°° 


Pa.—Dallett v. Ogden, 20 Pa. Dist. 
6 


Tex.—Crozier v. Kirker, 4 Tex. 252, 
51 AmD 724; White v. Whaley, 1 
Nex: AL Gry, Cas. Si 101: 

Va.— Johnson v. Williams, 111 Va. 
95, 68 SE 410, 31 LRANS 406, AnnCas 
1912A 47. 

W. Va.—Moore v. Harper, 42 W. 
Va. 39, 24 SE 633. 

Wyo.—Sneider v. Big Horn Mill- 
ing Co., 28 Wyo. 40, 200 P 1011. 
Rene sere v. Ray, 26 Can. S. 
Bp ieilen v. Smith, 32 Que. K. 

Newfoundl.—Monroe v. Fall, 6 
Newfoundl. 384. 

[a] A corporation which holds it- 
self out as a member of a partner- 
ship may be held liable on partner- 
ship obligations. Bluff City Lumber 
Co. v. Clarksville Bank, 95 Ark. 1, 
128 SW 58. , 

[b] Express* statements.—A per- 
son who, besides being held out as a 
partner, expressly says she is a part- 
ner, is liable as such to one relying 
on such statements. Conner v. Ray, 
195 Alay 170, 70S 130: 

[ec] Garnishment proceeding’s can- 
not be defeated by denial of partner- 
ship after holding out. McGrath v. 
McGrath, 55 App. (D. C.) 221, 4 F. 
(2a) 297. 

[ad] Liability of person holding 
out is unchanged by his informing 


person with whom he is dealing that. 


he does not wish his connection with 
the firm to become known, as such 
fact cannot be held to put the cred- 
itor on inquiry. Meyer v. Neumann, 
222 Ill. A. 191 

93. U. S.—Irwin v. Williar, 110 U. 
S. 499, 4 SCt 160, 28 L. ed. 225. 

Ala.—Conner v. Ray, 195 Ala. 170, 


. S$ 130; Humes v. O’Bryan, 74 Ala. 
‘Ark.—Campbell v. Hastings, 29 
Ark. °512: 


Colo.—Stevens v. Walton, 17 Colo. 
A. 440, 68 P 834, 

Conn.—Morgan v. Farrel, 58 Conn. 
413, 20 A 614, 18 AmSR 282. 

Ga.—American Cotton College v. 
Atlanta Newspaper Union, 138 Ga. 
147, 74 SE 1084; Slade v. Paschal, 67 
Ga. 541; Dixon v. Sol Loeb Co., 31 Ga. 
A. 165, 120 SE 31; Meinhard v. Bed- 
ingfield Mercantile Cosa 'GawrAs. 1765 
61 SE 34 

Ind.—Strecker v. Conn, 90 Ind. 469; 
Irvine v. Baxter Stove Co., 70 Ind. 
A. 105, 128 NE 185; Steele v. Michi- 
gan Buggy Cowt50 Ind. A. 635, 95 NE 


435; Breinig v. Sparrow, 39 Ind. A. 
455, 80 NE 37. 
491oW 2 Maxwell v. Gibbs, 32 Iowa 


Ky.—Fennell v. Myers, 76 SW 1386, 
25 KyL 589. 


La.—Gumbel v. Abrams, 20 La. 
Ann. 568, 96 AmD 426. 
Md.—Hemsley v. Hollingsworth, 


119 Md. 431, 87 A 506; Fletcher v. 
ber pote 70 Md. 205,16 A 887, 14 AmSR 

Mass.—Phipps v. Little, 213 Mass. 
414, 100 NE 615; Plumer v. Lord, 9 
Allen 455, 85 AmD 773; Fitch v. Har- 
rington, 13 Gray 468, 74 AmD 641. 

Mich.—Folks | v. Burletson, nv aie 
Mich. 6, 142 NW -1120. 

Minn.—Brown v: Grant, 39 Minn. 
404, 40 NW 268. 

Mo.—Bissell v. Warde, 129 Mo. 439, 
31 SW 928; Gamble v. Grether, 108 
Mo. A. 340, 88 SW 306; Huyssen v. 
Lawson, 90 Mo. A. 82. 


“©. 


[§ 104 


the partnership as set out in the partnership arti- 


Negligently permitting oneself to be held out as a 
partner may operate as an estoppel.®’ 

Acts of person held out as partner. 
holds out another as his partner is liable for acts 
done by that other in the scope of the firm’s busi- 


One who 


Necessity that partnership be held out as existing 


Nev.—wW. M. Barnett Bank v. Chia- 
tovich, 48 Nev. 319, 232 P 206; Sar- 
gent v. Collins, 3 Nev. 260. 

N. Y.—Marks v. Samuels, 54 App. 
Div. 249, 66 NYS 552. 

Pa.—Daniel v. Lance, 21 Pa. Super. 
aoe? Dallett v. Ogden, 20 Pa. Dist. 


(Ch. A.) 

Tex.—White v. Whaley, 1 Tex. A. 
Civ. Cass § 101: 

Va.—Hobbs v. Virginia Nat. Bank, 
147 Va. 802, 128 SH 46, 133 SE 595. 

WwW. Va.—Moore Vv. Hutchinson, ‘104 
W. Va. 403, 140 SE 327; Harris Vv. 
North, 78 W. Va. 76, 88 SE 603, 1 
ALR 356; Farmers’ Bank v. Smith, 
26 W. Va. 541. 

Ont.—Dominion Express Co. v. 
Maughan, 21 Ont. L. 510, 16 OntWR 
621 [dism app 20 Ont. L. 310, 15 


enn.—Parker v. Oakley, 
57 SW 426. 


OntWR 237); Askin v. Andrew, 5 
OntWR 294. 
[a] Knowledge of agreement be- 


tween real partners to indemnify the 
party held out has no effect on such 
party’s liability. Breinig v. Spar- 
row, 39 Ind. A. 455, 80 NE 3. 

[b] Authorization of holding out. 
—Signing a partnership agreement 
authorizes the holding out of a per- 
son as a partner by his copartner. 
Hobbs v. Virginia Nat. Bank, 147 Va. 
802, 128 SE 46, 133 SE 595. 

{c] The rule, as embodied in the 
statutes, has been given effect in: 
Nofsinger v. Goldman, 122 Cal. 609, 
55 P 425; Bedell v. Mwrris, 62 Cal. A. 
453, 218 P 769; Davis v. Citizens’- 
MioydvBank,vete.,iCo, 37 GarrAg- 275; 
139 SE 826; Shapleigh Hardware Co. 
v. McCoy, 23 Ga. A. 265, 98 SE 102; 
Roberts v. Curry Grocery Co., 18 Ga. 
A. 53, 88 SE 796; H. T. Hackney Co. 
v. Robert E. Lee Hotel, 156 Tenn. 
243, 300 SW 1; Hobbs v. Virginia 
Nat. Bank, 147 Va. 802, 128 SE 46, 
133 SE 595; Re Pollard, (Ont.) 
[1925] 4 DomLR 370. 

94. McGowan v. American Pressed 
Tan) Bark Coss 121 se S) S65 A TeeSct 
1315, 30 L. ed. 1027; Virginia-Caro- 
lina Chemical Co. v. Fisher, 58 Fla. 
377, 50 S 504; Michael Bros. Co. v. 
Davidson, 3 Ga. A. 752, 60 SE 362. 
ee Scovern v. Schevlen, 209 Ill. A. 

95. Codville Georgeson Co. 
Smart, 15 Ont. L. 357, 10 OntWR 466. 


96. Culligan v. Danziger, 140 La. 
1052, 74 S 550; Stubblefield v. Roper, 
136 Miss. 831, 101 S 852; Boisgerard 


v. Wall, Sm. ’& M. Chi (Miss. ) 404. 
97. Ga.—Askew y. Silman, 95 Ga. 

678, 22 SHE 573. 
Kan.—Rider v. Hammell, 

(33, 66: P1026. 
La.—Grieff v Boudousquie, 18 La. 

Ann, 631, 89 AmD 698. 

po ho Kel v. Rathbun, 36 Mo. A. 
N. Y.—Paine v. Ronan, 6 NYSt 420. 
Vt.—Carlton v. Coffin, 28 Vt. 504. 
98. Ala.—Dicks v. McAllister, 20 

100 S 631 eee oa den 


63 Kan. 


Ala. A. 5, 
211 Ala, 422, 100 S 6 

Ga.—Sankéy v. .,Columbus_ Iron 
Works, 44 Ga. 228; sMeinhard v. Bea- 
ingfield Mercantile Co., 4 Ga. A’ 176, 
61 SE 34. 

Ill.—Flock v. Williams, 175 Ill. A. 
31:9; -sblesss Vie errs, 65 Tayi) Anns 7 
Wiley v. Deering, 34 Ill. A. 169. 

Iowa,—Peck vy. Lusk, 38 Iowa ‘93; 
Sherrod v. Langdon, 21 Towa 518. 

y.—Carsey v. Swan, 150 Ky. 473, 
150 Sw 534. 
La.—Gulf, ete, R. Co. v. Hunter, 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


or operating. The holding out of a person as a part- 
ner need not be as to a partnership actually exist- 
ing or operating at the time of the holding out.°® 
[§ 105] b. What Amounts to Holding Out. 
act, representation, or conduct on the part of a per- 
calculated to induce the belief that 


son, reasonably ¢ 


he isa partner, constitutes a holding out.* 
name to be used in connection with the 
business of a firm will be sufficient to estop such per- 
son from denying his connection therewith.” 
dition of “& Co.” to the name of an individual does 


lowing one’s 


PARTNERSHIP 


Any 


Thus al- 


The ad- 


not indicate that any particular person is designated, 


154 La. 719, 98 S 163; State v. Jack- 
Son, 237. Wa. 9315.69. S751. 
Md.—Ratke v. Rinker, 117 Md. 289, 
83 A 251. 
Mass.—Adams Bank vy. Rice, 2 Al- 
Weimeister, 


len 480. 

Mich.—Wright v. 87 
Mich. 594, 49 NW 870 

Mo.—Oil Well Supply Co. v. Met- 
calf, 174 Mo. A. 555, 160 SW 897; 
Schultze v. Steele, 69 Mo. A. 614. 

Tex.—Grabenheimer v. 2Rindskoff, 
64 Tex. 49; Rothe yv. Jones, (Civ. A.) 
237 SW 581. 

Man.—Cameron y. Cameron, 3 Man. 

Ont. —Dominion Express Co. v. 
Maughan, 21 Ont. L. 510, 16 OntWR 


621 fidism“app..20' Ont. Le. 310; 15 
OntWR 237]. 
{a] Manager of business was not 


held out as a partner merely because 
he was allowed to make at most 
three sales, of which the third par- 


ties knew nothing. Holbrook = v. 
Oberne, 56 Iowa 324, 9 NW 291. 

[b] Fraud.—That one was _in- 
duced to purchase an interest in a 


mining lease by the misrepresenta- 
tions of one held out as a partner is 
no defense in an action against the 
parties as partners. Oil Well Supply 
ae y. Metcalf, 174 Mo. A. 555, 160 SW 
8 


Stiles v. Meyer, 64 Barb. (N. 
Rove tig wand 90 bUrns “V.r ROW = 
land, 40 Barb. Sneider 
Vv. Big Horn Milling Co., 
200 P 1011; Lake v. Arg yll, 
ATT. DA ECL 477, 115 Reprint 178; 
Battley v. Lewis, 1 M. & G. 155, 39 
ECL 694, 133 Reprint 286. 

1. U. S.—McGowan v. American 
Pressed ‘Tan Bark :Co., 121. U. :S. 575; 
% SCt 1315; 30° I. “eds, 1027; 

Ark,—Gershner Vv. Scott-Mayer 
Commn. Co., 93 Ark. 301, 124 SW 772. 

Cal.—Frazier v. Murphy, 133 Cal. 
$Y, 65 P3826; 

Del.—Ellison v. Stuart, 18 Del. 179, 
43 A 836; Deputy v. Harris, 15 Del. 
100, 40 A 714. 

Ga.—Carmichael v. Greer, 55 Ga. 
UC writehell” yy Craig, “ll .Ga.> Ay 
79, 74 SE 716. 

Ill.— Dooley v. Vance, 97-Ill. A. 42. 

Iowa.—In re McDonald, 167 Iowa 
582, 149 NW 897; Wallerich v. Smith, 
97 Iowa 308, 66 NW 184; Eye v. Task- 
er, 77 Iowa 48, 41 NW 561. 

La.—Johnson v. Levy, 109 La. 1036, 
34 S 68; Fearn v. Tiernan, 4 Rob. 
367. 

Me.—Wood v. Pennell, 51 Me. 52. 

Mich.—Folks v. Burletson, 177 Mich. 
6, 142 NW 1120; Wright v. Weimeist- 
er, 87 Mich. 594, 49 NW 870. 

Minn.—Cirkel v. Ellis, 36 Minn. 
323, 31 NW 513. 

N. H.—Atherton y. Tilton, 44 N. H. 
452. 

N. J.—Mershon v. Hobensack, 22 N. 
Seelisawe atl: 2d) IN. Jay la DOO, 

N. Y.—Conklin v. Barton, 43 Barb. 
435; McStea v. Matthews, 3 Daly 
349 [aff 50 N. Y. 166 (aff Cuban Ch a, 
23 L. ed. 188)]; Payn v. Ronan, 14 
Oily 339. 

C.—Campbell v. Huffines, 151 N. 
OF 62, 65 SE 1000, 134 AmSR ae 

Oh.—-Herrmann v. Rohn, 28 O. C. A. 
289. 

Pa.—Noblit v. Bonnaffon, 81 Pa. 15; 
Craig v. Warner, 3 Phila. 298. 

Tenn.—H. T. Hackney Co. v. Rob- 
ert HE. Lee Hotel, 156 Tenn. 243, 300 


4 


“SW 1, 


Tex.—Harris v. Crary, 67 Tex. 383, 
3 SW 316. 
: eae v. Vanduzen, 22 Vt. 
10 
Wis.—Wausau First Nat. Bank v. 
Conway, 67 Wis. 210, 30 NW 215. 

Eng.—Lake v. Argyll, 
SIV ECL 4777115" Reprint 1735 
v. Argyll, 6 M. & G. 928, 46 BCL 
928, 1384 Reprint 1168. 

Que.—Rice Studio, Ltd. v. Climan, 
60 Que. Super. 436. 

Newfoundl.—Monroe v. Falle, 6 
Newfoundl. 384. 

{a] Advertising as partners will 
constitute holding out as to one who 
selis goods on the strength of such 


advertisement. Smith v. Lancaster, 
37 App. (D. C.) 25; Booe v. Caldwell, 
£2 Qind. b2: 


{b] Representations need not he 
made directly to the party acting on 
them. It is enough if such holding 
out was done knowingly, or assented 
to by the alleged partners, and known 
and acted on by the party dealing 
with them as_ partners. Cook v. 
Coleman, 90 W. Va. 748, 111 SE 750. 

{c] Equivocal conduct is insuffi- 
cient, it being the duty of the third 
person to inquire of the one on whose 
eredit the relies, before assuming a 
partnership in such a case. Weil v. 
Hanks, 201 Ala. 39, 77 S 333. 

[d] Conduct not amounting to 
holding out.—Weil v. Hanks, 201 Ala. 
39, 77 S 333; Morgan v. Farrel, 58 
Conn. 413, 20 A 614, 18 AmSR 282; 
Danforth v. Adams, 29 Conn. 107; 
Churchill v. Thompson Electric Co., 
119 Ill. A. 430; Taylor v. Successful 
Farming Pub. Co., 197 Iowa 618, 196 
NW 77; Buford v. Sontheimer, 116 
La. 500, 40 S 851; Lighthiser v. Al- 
lison, 100 Md. 103, 59 A 182; Part- 
ridge v. Kingman, 130 Mass. 476; 
Wall v. Balcom, 9 Gray (Mass.) 92; 
Gaines v. Leslie, 25 Mise. 20, 54 
NYS 421; Mayer Bros. Co. v. Bricca, 
122) NYS. 197.4 ) Armstrone -v., King; 
(Tex. Civ. A.) 130 SW 629; Downie 
v. Savage, 72 Wash. 164, 129 P 1096: 
Rees v. Wilson, 50 Wash. 339, 97 P 
245; Moon Motor Sales Co. v. Rider, 
23 OntWN 543. 

2. Ala.—Lewis v. Post, 1 Ala. 65. 

Ill.—Fisher v. Bowles, 20 Ill. 396. 

Ind. T.—Shapard Grocery Co. v. 
Hynes, 3 Ind. T. 74, 53 SW 486. 

Iowa.—Iowa Leather, etec., Co. v. 
Hathaway, 78 NW .1938; Davenport 
Woolen Mills Co. vy. Neinstedt, 81 
Iowa 226, 46 NW 1085: Bye v. Tas- 
ker, aid Iowa 48, 41 NW 561. 

evy, 109 La. 1036, 
34 Me 68; Grieff ‘y. Boudousquie, 18 
La, Ann. 631, 89 AmD 698; Cedar 
Rapids Nat. Bank v. De-Lanenville, 
6 La. A. (Orleans) 108. 

Me.—Look v. Watson, 118 Me. 339, 
108 A 106; Look v. Watson, 117 Me. 
476, 104 A 850. 

Mass.—Phipps v. Little, 213 Mass. 
414, 100 NE 615; Bartlett v. Ray- 
mond, 139 Mass. 275, 30 NE 91; Nich- 
ols v. James, 130 Mass. 589. 

Mich.—Swift v. Mead, 62 Mich. 
313, 28 NW 844: Kritzer v. Sweet, 57 
Mich. 617, 24 NW 764. 

Mo.—Hahlo v. Mayer, 102 Mo. 93, 
13 SW 804, 15 SW 750, 22 AmSR 753. 

N. J.—Mershon v. Hobensack, 22 
N. x Lin ol2)  atiees Ne J da. oo Ons 

Y.—Burnside v. Matthews, 54 
N. Ny. 78; Hubbard v. Matthews, 54 


by those words. 
partner, without having his name appear in the firm 
style, or being disclosed in any way.* 
Doing business under trade name. 
associate themselves together and conduct a business 
for profit under a name assumed by them for that 
purpose, they are liable as partners.° 
[§ 106] c. Assent of Party Held Out. 
render one liable as a partner who is not a partner in 
fact, it must appear that the alleged holding out was 
done by him or with his express or implied assent.® 


bay Ode Ror 


Still a person may be held out as a 


Where persons 


In order to- 


IN« 4) 9485, 3: tAmmiR? 56 2h Daylors ve 
Meyer, 47 App. Div. 455, 62 NYS 301; 
McStea v. Matthews, 3 Daly 349 [aff 
50) NL, Mowe Gyi(attt 9a UsiSaie 23.0, “eae 
188)]; Bourgeois v. Bustanoby, 78 
Mise. 404, 138 NYS 366; itp Bros. 
Co. v. Bricca, 122 NYS 19 

Oh.—Speer v. Bishop, 34 Oh. St. 
598 [aff 5 Oh. Dec. (Reprint) 128, 3 
AmLRec 91]; Johnson v. Morrison, 
8 Oh. Dec. (Reprint) 597, 9 CincLBul 


Bile 

Pa.—Entwisle v. Mulligan, 9 Pa. 
Cas. 417, 12 A 766. 

Vt.—Smith v. Hill, 45 Vt. 90, 12 


AmR 189; 22 
Vt. 51h, 

W. Va.—Townley v. Crickenberger, 
64 W. Va. 379, 63 SE 320. 

Wis.—Evens, etc., Fire Brick Co. 
v. Hadfield, 93 Wis. 665, 68 NW 468; 
Wausau First Nat. Bank v. Conway, 
67 Wis. 210, 30 NW 215. 


Cottrill v. Vanduzen, 


Eng.—Bevan v. National Bank, 
Bt eos hams, 6 
Can.—Perodeau_ v. Hamill, [1925] 


Can. S.°C.-.289, \§1925))\.2 DomLR 471. 

Ont.—Johnston v. Brandon, 45 Ont. 
L. 369; Oakville v. Andrew, 10 Ont. 
L. 709, 6 OntWR 454 [dism app 3 
OntWR 820]; McLean vy. Clark, 21 
Ont. 683. ; 

Que.—Millen v. Smith, 32 Que. K. 
B. 492. 

[a] Tllustration.—Where C_ al- 
lowed a person to deal with C and 
Sons without informing him that it 
was a corporation, and not a part- 
nership as, the name implied. he is 
liable as a partner. mes v. Watson, 
118 Me. 339, 108 A 10 

[b] Agreements bebean the par- 
ties will have no effect on the right 
of a third person to hold one liable 
who has allowed his name to be used 
in the business. Fisher v. Bowles, 20 
Tl. 396. : 

3. Jordan v. Patrick, 207 Pa. 245, 
56 A 538. 

4 Martyn v. Gray, 14 Cc. B. N. S. 
824, 108 ECL 824, 143 Reprint 667. 

5. Tisch Auto Supply Co. v. Nel- 
son, 222 Mich. 196, 192 NW _ 600; 
eae v. Jones, (Tex. Civ. A.) 237 Sw 

6. U. S—In re MacDougall, 285 
Fed. 445; In re De Metz, 7 F. Cas. No. 


3,781. 
95 Ala. 


Ala.—Levy vy. Alexander, 
101, 10 S 394. 
Ark.—Herman Kahn Co. v. Bowden, 


80 Ark. 23, 96 SW 126, 10 AnnCas 
ie Campbell v. Hastings, 29 Ark. 


Conn.—Morgan v. Farrel, 
413, 20 A 614, 18 AmSR 282. 


58 Conn. 


Ga. Gainesville First Nat. Bank 
v. Cody, 93 Ga. 127, 19 SE 831; Slade 
v. Paschal, 67 Ga. 541, 

l.— Ryhiner v. Feickert, 92 Ill. 
305, 34 AmR 130. 

Jowa.—Anfenson v. Banks, 180 


Iowa 1066, 163 NW 608, LRA1918D 
482; Johnson v. Carter, 120 Iowa 355, 
94 NW 850. 

Ky.—Craig v. Alverson, 6 J. J. 
Marsh. 609. 

La.—McDaniel v. Feitel Well Co., 5 
La. A. (Orleans) 195; Borden- Aick- 
len Auto Supply ei v. Folse Serv 
Station, 6 La. A. 

Md. CoE ish ieee V. Allison, 100 Ma. 
108, 59 A 182; Fletcher v. Pullen, 70 
Md. 205, 16 A 887, 14 AmSR 355. 


Mass.—Plumer v. Lord, 9 Allen 455, 
85 AmD 773. 


M12: [AFC SF 


Mere silence is not enough.” 


knows he has been held out.1° 


One may ineur lia- 
bility by ratification of a secret holding out. 
one learns that he is held out as a partner by the 
use of his name as that of a member of the firm, 
to escape liability he must prohibit such use,? and 
he is bound to take such steps as an ordinarily pru- 
dent person would take in the cireumstanees to noti- 
fy the public as well as individuals to whom he 
However, diligence 


PARTNERSHIP 


Where | edge.1+ 


son. 


in ascertaining and correcting the report is not re- 


Mich.—Folks v. Burletson, 
Mich. 6, 142 NW 1120; Munton v. 
Rutherford, 121 Mich. 418, 80 NW 
112; Hinman v. Littell, 23 Mich. 484. 

Mo.—Crook v. Davis, 28 Mo. 94; 
Cole v. Butler, 24 Mo. A. 76. 

N. J.—Seabury v. Bolles, 51 N. J. L. 
LOS VIG A 54.11 WRAA36 Lath 52 New: 
1. 413, 21 A 952; 11 LRA 136]: 

N. Y.—Adams v. Albert, 87 Hun 
471,. 34 sNYS:« 828 [rev* on. other 
grounds U5 5.Nwey. 356, 49 INE 929, 63 
AmSR 675]. 

Oh.—Speer v. Bishop, 24 Oh. St. 
598 [aff 5 Oh Dec. (Reprint) 128, 3 
AmLRec a Tee 

Tenn.—H. Hackney v. Robert EK. 
Lee Hotel, 156 Tenn. 243, 300 SW 1. 


ea 


Tex.—Bean v. Warden, Civ AS) 
31 SW 831. 

Vt.—Smith v. Hill, 45 Vt. 90, 12 
AmR 189. 

Wash.—Lansdown v. Huff, 103 


Wash. 277,174 PB 21. 

Ont.—Ray v. Gettas, 8 OntWN 318. 

Newfoundl.—Monroe v. Falle, 6 
Newfoundl. 384. 

[a] The rule, as embodied in the 
statutes, has been given effect in: 
Bresee v. Smith, 73 Mont. 312, 237 P 
492; Hagle Printing, ete, Co. v. 
Chandler, 116 Okl. 108, 243 P 2387. 

7. Wilkerson v. Wood, 81 Ind. A. 
248, 143 NE 166. 


S$. Butler? v:. :Hinckley,' 174.Colo. 
523, 30 P 250; Meinhard v. Beding- 
field Mercantile Co., 4 Ga. LUG, 


61 SE 34; 60 
Tll. 484. 

9. Ala.—Paterson v. Mobile Steel 
Co., 202 Ala. 471, 80S 855. 

Ark.—Herman Kahn Co. v. Bow- 
gee 80 Ark. 23, 96 SW 126, 10 AnnCas 
132. 

Ga.—Davis v. Citizens-Floyd Bank, 
etc., Co..3t Ga, A.) 275, 139 SH 8265 
Shapleigh Hardware Co. v. McCoy, 
23 Ga. A. 265, 98 SH 102. 

Ky.—Martin v. Maggard, 206 Ky. 
558, 267 SW 1102. 

W. Va—Lutz. v. Miller, 102 W. 
Va. 2oy Lode) 168, 50 ALR 426. 

10. Ala.—Tanner, ete., Engine Co. 
v. Hall, 86 Ala. 305,5 S 584. 

Ga.— Davis vy. Citizens’ -Floyd Bank, 
ete, Co,,.3 Ga. Ay 275, 139. Si 826: 
Shapleigh Hardware Co. v. McCoy, 23 
Ga. A. 265, 98 SE 102. 

Towa.—Anfenson _ v. Banks, 180 
Iowa 1066, 163 NW 608, LRA1918D 
482. ‘ 

Ky.—Martin v. Maggard, 206 Ky. 
558, 267 SW 1102 

Md.—Fletcher v. Pullen, 70 Md. 205, 
16 A 887, 14 AmSR 355. 


Bishop vy. Georgeson, 


Miss.—-Rittenhouse  v. Leigh, 57 
Miss. 697. ‘ 

Tex.—Bivins v. Oldham, (Civ. A.) 
224 SW 240. 


W. Va.—Lutz v. Miller, 102 W. Va 
Veo eis He 468; 50 ALR 426. 

Tal Liability after notice.—If on 
receiving notice of misuse of name 
the alleged partner at once discontin- 
ues it, he is not liable therefor un- 
less he should, possibly, be held to 
the exercise of reasonable care to 
prevent repetition of the misuse. An- 
fenson v. Banks, 180 Iowa 1066, 163 
Nw 608, LRA1918D 482. 

mW be Campbell v. Hastings, 29 Ark. 
512; Anfenson v. Banks, 180 Iowa 
1066, 163 NW 608, LRAI1918D 482. 

12; We S.—Wilson v. Edmonds, 130 
WU. S.2472,-9 SCt 563, 32; Li. ed. 1025; 
Thompson v. Toledo First Nat. Bank, 
StL Wee S529; SES Ceres 9280 ll. ed: 


507; Berthold v. Goldsmith, 24 How. 
536, 16 L. ed. 762; Mock v. Stoddard, 
7 Hed. 611, 101 CCA 237 [aff 169 
Fed. 190]; Willis v. Rector, 50 Fed. 
684, 1 CCA 611; Benedict v. Davis, 3 }". 
Cas. No. 1,293, 2 McLean 347; Buck- 
ingham vy. Burgess, 4 F. Cas. No. 2,- 
087, 3 McLean 364, 4 F. Cas. No. 
2.089, 3 McLean 549; In re Goold, 
L04kY Cas) No: 5,604,.2) Hiask.934; In 
re Jewett, 13 F.. Cas. No. 17,306, 7 
Biss. 328; In re Krueger, 14 F. Cas, 
No. 7,941, 2 Lowell 66. 

Ala.—Eggleston v. Wilson, 211 Ala. 
140, 100 S 89; Meharg Liquor Co. v. 
Davis, 189 Ala. 483, 66 S 576; Tillis 
ve MekKinna;: 1140 Alal 311,215 87465: 
Alexander v. Handley, 96 Ala. 220, 
11 S 390; Levy v. Alexander, 95 Ala. 
101, 10 S 394; Marble v. Lypes, 82 
Ala. 322, 2 S 701; Wright v. Powell, 
8 Ala. 560; Dicks v. McAllister, 20 
Ala. A. 5, 1008 631°°[certiorari den 
211 Ala, 422, 100 S 632]. 

Ark.—Gershner Vv. Scott-Mayer 
Commun. Co., 93 Ark. 301, 124 SW 772; 
Herman Kahn Co. v. Bowden, 80 Ark. 
23, 96 SW 126, 10 AnnCas 132; Brug- 
man v. McGuire, 32 Ark. 733. 

D. C.—Norwood v. Francis, 25 App. 
463, 4 AnnCas 865. 

Fla.—Webster v. Clark, 34 Fla. 
ey 16 S 601, 483 AmSR 217, 27 LRA 

Ga.—American Cotton College v. 
Atlanta Newspaper Union, 138 Ga. 
147, 74 SE 1084; Smith v. Ferrario, 
113 Ga. 872, 39 SE 428; Thornton v. 
McDonald, 108 Ga. 3, 33 SE 680; 
Stewart v. Brown, 102 Ga. 836, 30 
SE 264; Bowie v. Maddox, 29 Ga. 
285, 74 AmD 61; English v. Moore, 
28 Ga. A. 265, 110 SE 737; Swygert 
v. Haralson Bank, 13 Ga. A. 640, 79 
SE 759; Mims v. Brook, 3 Ga. A. 247, 
EO Tena alah, 

Ida.—Orofino Rochdale Co. v. Fred 
A. Shore Lumber Co., 43 Ida. 425, 252 
P 487; Lundin v. Davis, 36 Ida. 258, 
210 P 579; Bogue Supply Co. v. Da- 
vis; 36 Ida, 249,210 PY 577. j 

Ill.—State Nat. Bank v. Butler, 
149 Tll. 575, 36 NE 1000; Hefner v. 
Palmer, 67 Ill. 161; Sterling Whole- 
sale Grocery Co. v. Risetter, 204 Ill. 
A605) Plock iv. Williamss 175 iy AY 
319; Clark v. Hoffman, 128 Ill. A. 422; 
Manlove v. Metzger, 124 Ill. A. 383; 
Fisher v. A. Y. McDonald Co., 85 Ill. 


A. 6535." Mellor v. Carithers,. 63. 111. 
ee Butler v. Merrick, 24 Ill. A. 


Ind.—Dailey v. Coons, 64 Ind. 545; 
Wilkerson v. Wood, 81 Ind. A. 248, 
143 NE 166; Breinig v. Sparrow, 39 
Ind. A. 455, 80 NE 37. 

Iowa.—In re McDonald, 167 Iowa 
582, 149 NW 897; Iowa Leather, etc., 
Co. v. Hathaway, 78 NW 193; Winter 
v. Pipher, 96 Iowa 17, 64 NW 663; 
Hancock v. Hintrager, 60 Iowa 374, 
14 NW 725; Maxwell v. Gibbs, 32 
Iowa 32. 

Kan.—Woodward v. Clark, 30 Kan. 
Wop e alOG. 


Ky.—Walrath v. Viley, 2 Bush 
478; Markham vy. Jones, 7 B. Mon. 
456; Howe v. Dupoyster, 7 SW 627, 


9) Key Ea 958. 

La.—Baldey v. Brackenridge, 39 La. 
Ann. 660, 2 S 410; Dodd v. Bishop, 
30 La. Ann. 1178; Richardson v. De- 
buys,. 4. Mart. N. S. 127; United 
Chemical Co. v. Gulf States SS. Co., 
4 La, A. 623. 

Me.—Look v. Watson, 117 Me. 476, 


[§§ 106-107 


quired of one who is held out without his knowl- 


[§ 107] d. Knowledge and Reliance of Third Per- 
Persons not partners inter se can be subjected 
to hability because of a holding out only when the 
person seeking to hold such persons liable dealt with 
the ostensible partnership in the belief that the par- 
ties were partners.+? 
bility where one dealing with the alleged firm knew 


Therefore, there can be no lia- 


ae A 850; Wood v. Pennell, 51 Me. 


Md.—Blaustein v. Oldfield, 135 Md. 
162, 108 A* 485; Sakelos v. Hutchin- 
son, 129 Md. ‘300, 99 A 357; Light- 
hiser v. Allison, 100 Md. 108, 59 A 
182; Fletcher v. Pullen, 70 Md. 205, 
16 A 887, 14 AmSR 355; Thomas v. 
Green; ~30 Md. 1; Kerr v. Potter,916 
Gill 404. 

Mass.—Bartlett w. Raymond, 139 
Mass. 275, 30 NE 91; Rice v. Barrett, 
116 Mass. 312. 

Mich.—Beecher v. Bush, 45 Mich. 
188, 7 NW 785, 40 AmR 465. 

Minn.—Brown v. Grant, 39 Minn. 
404, 40 NW 268; Delaney v. Dutcher, 
23. Minn. 373: 

Miss.—Yarbrough y. Donoghue, 134 
Miss. 578, 99 S 380. 

Mo.—Bissell v. Warde, 129 Mo. 439, 
31 SW 928; Hahlo v. Mayer, 102 Mo. 
93, 13 SW 804, 15 SW 750, 22 AmSR 


753; Interstate Coal Co. v. Gordon, 
(A.) 216 SW 783; Gamble v. Grether, 
108 Mo. A. 340, 83 SW 306. 


TY bad _—Lomme v. Kintzing, 1 Mont. 
0 
Neier Make eut v. Collins, 


N. H.—Howes v. Fisk, 67 N. H. 
289, 30. A 351; Farr v. Wheeler, 20 
se 6 9: 

N. M.—Hannett v. Keir, 30 N. M. 
PAC Thy vase iP AhOSO), 

N. Y.—Cassidy -v. Hall, 97 N.Y. 
159; Williams v. Gillies, 75 N. Y¥. 
197 [rev 13 Hun 422]. Contra Poil- 
lon v. Secor, 61 N. Y. 456; Kelly v. 
Scott, 49 N. Y¥. 595 [writ of error 
dism 22 Wall. (U..Sj)—57, 22-1. ed. 
729]; Reynolds v. Searle, 186 App. 
Div.” 202... 1%4- NYS. 137 4) fa yvior 1a 
Meyer, 47 App. Div. 455, 62 NYS 301; 
Whitney v. Wardell, 78 -Hun 609 
mem, 28 NYS 1118 mem; Vibbard v. 
Roderick,:51, Barb. 616; -1rving Vv. 
Conklin, 36 Barb. 64; Pringle v. Lev- 
erich, 48 N. Y. Super. 90; Ludowieg 
v. Talcott, 47 Misc. 77, 93 NYS 621; 
Rives v. Michaels, 16 Mise. 57, 37 
NYS 644; James Reilly Repair, etc., 
Co. v. Gallagher, 108 NYS 655; Hol- 
ler v. Apa, 17 NYS 504; Payn v. Ro- 
nan, 14 NYSt 339; Du Bois v. Lam- 
son, 18 NYWklyDig 490. 

N. C.—Rheinstein Dry Goods Co. 
V. McDougakk 149) INtGGCe 2 aoe Oem 


3 Ney. 


1085. 
Oh.—Cook vy. Penrhyn Slate Co., 36 
OHeVSt 135s 38h Ani 68.1. SOhivs 


Freiberg, 6 Oh. Dec. (Reprint) latinas 
11 AmLRee 736, 9 CinecLBul 290 [rev 
8 Oh. Dec. (Reprint) 674, 9 CincLBul 


183]. 

Okl1.—Gwinnup v. Walton Trust 
Go., 692. OKI. 319;172) PP. 936. Mekal= 
lip v. Geese, 30 Okl. 38, 118 P 586. 

Or.—C. A. Babcock Co. v. Katz, 121 
Or. 64, 253 P 373; Friday v: Rowen, 
110 Or. 7, 224° P\ 632°" Morback ‘ve 
Young, 51 Or, 128; 9$4-P 35: 

Pa.—Lanecaster County Nat. Bank 
v. Boffenmyer, 162 Pa. 559, 29 A 855; 
Denithorne v. Hook, 112 Pa. 240, 3 
A 777; Noblit v. Bonnaffon, 81 Pa. 
155) KirkSv. “Hartman; 63 ~Rast 97% 
Chidsey v. Porter, *1 Pa. 390; Given 
v. Albert, 5 Watts & S. 333; Dallett 
v. Ogden, 20 Pa. Dist. 846. 

S..C.—Ex p. Wilson, 84 S. C. 444, 
66 SE 675. 

S. D.—Rotzien v. Merchants’ L. & 
T*Co., 42S. D216," 170 NW 228) 

Tenn.—Furber Ve Carter, 11 
Humphyr. 271. 

Tex.—Wallis v. Wood, 7 SW 852; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 107-109] 


that the parties were not partners,!*° or was bound to 
know it,’* or should have inquired into the true re- 
lationship between the parties,'® or seeks to rely 
on facts occurring subsequent to his dealings with 
The representations need not be made to 
the party relying on them, in person,!’ nor does the 
rule apply where a partnership is established by in- 
dependent testimony. But it is to be borne in mind 
that there may be eases in which the holding out has 
been so public and so long continued that the jury 
may infer that one dealing with the parties knew it ~ 
‘and relied upon it, without direct testimony to that 


the firm.!® 


effect.1° 


[§ 108] e. Operation and Effect of Holding Out. 
When persons have held themselves out to the pub- 
others are entitled to act on the pre- 
sumption that this relationship continues, until no- 
tice is given of its discontinuance.*° 


he as partners, 


PARTNERSHIP 


ful aet.?® 
[§ 109] 
Who Are. 


eret partners 


Where an os- 


tensible partnership exists, its property is to be ad- 


Walker v. Brown, 66 Tex. 556, 1 SW 
797; Cushing v. Smith; 43 Tex. 261; 
Crozier v. Kirker, 4 Tex. 252, 51 AmD 
724; Altgelt v. Sullivan, (Civ. A.) 79 
SW 333; Burrows v. Grover Irr. Co., 
(Civ. A.) 41 SW 822; Southern Agri- 
cultural Works v. Sims, (Civ. A.) 26 
Sw 514; Lewis v. Wade, 1 Tex. A. 
Civa Cas: 5§" 697. 

Vt.—Hicks v. Cram, 17 Vt. 449. 

Wash.—Beebe v. Allison, 112 Wash. 
145, 192 P 17; Downie v. Savage, 
72 Wash. 164, 129 P 1096. 

W. Va.—Waldron v. Hughes, 44 W. 
Va. 126, 29 SE 505; Moore v. Harper, 
42 W. Va. 39, 24 SE 633. 

Eng. —Searf v. Jardine, 7 App. Cas. 
345, 19 ERC 738; Dickinson v. Valpy, 
HORE eC 128, 140, 21- ECL 63, 109 
Reprint 399; Vice v. Anson, 7 B. & 
C409) 114 ECL 187, 108 Reprint 776, 
3 Cc. & PR. 19, 14 ECL 428, 172 Reprint 
304 Guidon v. Robson, 3 Campb. 302, 
170 "Reprint 1163; Martyn v. Gray, 14 
Cress eN:. 3S: 824, 108 ECL 824, 143 
Reprint 667; Stables v. Eley, 1 C. & 
P. 614, 12 ECL 348, 171 Reprint 1339; 
McIver v. Humble, 16 Hast 169, 104 
Reprint 1053; Young v. Axtell [cit 
Waugh v. Carver, 2 H. BI. 235, 242, 
126 Reprint 525]; Ford v. Whit- 
marsh, Hurl. & W. 53; HEdmanson v. 
Thompson, 8 Jur. N. §. 235. 

Ont.—Johnston v. Brandon, 45 Ont. 
L. 369; Dominion Express Co. v. 
Maughan, 20 Ont. Ls 510;.26 OntwRk 


621 [dism app 20 Ont. L. -310, 15 
OntWR 237]; Oakville v. Andrew, 10 
Ont. L. 709, 6 OntWR 454 [dism app 


3. OntWR 820]% Ray v. Gettas, 8 
OntWN 318; Askin v. Andrew, 5 
OntWR 294; Ontario Silver, etc., Co. 
v. Andrew, etc., Bank, 5 OntWR 206 
[dism app 6 OntWR 63]. 


Newfoundl.—Monroe v. Falle, 6 
Newfoundl. 384. 
[a] Holding out to commercial 


agency.—One who erroneously in- 
formed a commercial agency that he 
was a partner of a firm is liable to 
one selling goods to such firm on 
strength of information received 
from the agency prior to expiration 
of reasonable time, after defendant 
gave notice to the agency to correct 
the error, for agency to give plain- 
tiff such new information. Rhein- 
stein Dry Goods Co. v. McDougall, 
149 N. C. 252, 62 SE 1085. 

[b] Liability limited to seller’s 
understanding, and where he thinks 
the one held out is liable only for 
half of the firm cbligations, he can- 
not hold him for more. 
v. Oldfield, 135 Md. 162, 108 A 485. 

[c] Time of knowledge of holding 
out.—Where one’s liability as a 
member of the firm is caused by his 
holding himself out as a partner, he 
is liable for goods sold to the firm 
only £rom the time knowledge of such 
holding out came to the_ sellers. 
De Marshall, CHIN Ces algae isi 


g 


4 


Blaustein: 


13. U. S.—Reiniger v. Barrie, 158 
Fed. 362. 
Ala.—Alabama Fertilizer Co. v. 


Reynolds, 85 Ala. 19, 4S 639. 

Ill.— Krans vy. Luthy, 56 Ill. A. 506. 

Ind.—Breinig v. Sparrow, 39 Ind. 
A. 455, 80 NE 37. 

Iowa.—In re McDonald, 167 Iowa 
582, 149 NW 897. 

Mich.—Armstrong y. Potter, 103 
Mich. 409, 61 NW 657. 

N. Y.—Beudel'v. Hettrick,/35_N. WY. 
Super. 405, 45 HowPr 198; Silver- 
blatt v. Rosenberger, 133 NYS 990. 

Wash.—National Lumber, ete., Co. 
v. Grays Harbor Commercial Co., 71 
Wash. 31, 127 P 577. 

14. Murray Ginning System Co. v. 
Denton Exch. Nat. Bank, (Tex. Civ. 
A.) 61 SW 508. 

15. Weil v. Hanks, 201 Ala. '39, 77 
S 333; Morgan v. Farrel, 58 Conn. 
413, 20 A 614, 18 AmSR 282; Darling 
v. Buddy, (Mo.) 1 SW (2d) 163; Ka- 
nawha Hardwood Co. v. Evans, 65 
W. Va. 622, 64 SE 917. 

16. Ga.—American Cotton College 
v. Atlanta Newspaper Union, 138 Ga. 
147, 74 SE 1084; Thornton v. Mc- 
Donald, 108 Ga. 8, 33 SH 680. 
ape Sao ds v. Hoffman, 128 Ill. A. 


Ind.—Steele v. Michigan Buggy Co., 
50 Ind. A. 635, 95 NE 435. 

Ky.—Arkenburgh v. Short, 4 Ky. 
OvF 563. 

Mo.—Bowen v. Epperson, 136 Mo. 
A. 571, 118 SW 528; Gamble v. Greth- 
er, 108 Mo. A. 340, 83 SW 306. 

Wash.—Downie Vv. Savage, 72 
Wash. 164, 129 P 1096. 

Can.—Grady v. Olsen, 20 CanUT 
OccNotes 193. 

[a] Admissions made subsequent 
to extension of credit have no effect 
to render person liable. Thornton v. 
McDonald, 108 Ga. 3, 33 SE 680. 

17. Folks v. Burletson, 177 Mich. 
6, 142 NW 1120; Cook v. Coleman, 90 
W. Va. 748, 111 SE 750. 

18 Eggleston v. Wilson, 211 Ala. 
140, 100 S 89; Folks v. Burletson, 
177 Mich. 6, 142 NW 1120. 

19. Thompson v. Toledo’ First 
Nat. Bank, 111 U. S. 529, 4 SCt 689, 
28 L. ed. 507; Vinson v. Beveridge, 
10 D.C. 597, 86 AmR 113; Loosen v. 
Schissler, 149 Wis. 449, 135 NW See 
Ford v. Whitmarsh, Hurl. & W. : 

20. Paterson vy. Mobile aa: ka 
202 Ala. 471, 80 S 855; Watkins v. 
Moore, (Ark.) 10 SW (2d) 850; Gersh- 
ner v. Scott-Mayer Commn. Co., 93 
ATK. sOae. M24 SWooTt2). Tirdor Vv. 
White, 27 Tex. 584. 

Notice of discontinuance of part- 
neranty generally see infra §§ 810- 


21. Tll.—Newlin v. Bailey, 15 Ill. 


Me.—Allen v. Dunn, 15 Me. 292, 33 
AmD 614. 

Md.—Kerr v. Potter, 6 Gill 404. 

Mass.—Broadway Nat. Bank v. 


*By FELIX C. GRABER '‘(§§ 109, 110). 
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ministered as the individual property of the true 
owner,?! although it has been held that such prop- 
erty is to be considered a joint estate.?? 
sible partner may be adjudged a bankrupt as a mem- 
ber of the firm,?? although there are some decisions 
to the contrary.?* 
dividual property as belonging to the firm, he will be 
estopped, as against the firm creditors, from taking 
advantage of the provisions of an exemption statute, 
by asserting that it is individual property.?° 
persons cannot take advantage of an estoppel by 
holding out in order to perpetrate a tort or wrong- 


An osten- 


If the owner has held out his in- 


Third 


6. Dormant or Secret Partners**‘—a. 
The terms “dormant partners” 
” are sometimes used as synonymous,?® 
but they have been differentiated in that “dormant” 
is used in contradistinction to “active,”?® and “ 


and “se- 


Wood 165 Mass. 312, 43 NE 100. 
bene . H.—Taylor v. Wilson, 5S IN. 


Pa.—Bixler v. Kresge, 169 Pa. 405, 
32 A 414, 47 AmSR 920; -Scull’s App., 
115 Pa. 141, 7 A. 588; York County 
Bank’s App., 32 Pa. 446. 

Tenn.—Whitworth y. Patterson, 6 
Lea 119, Hillman v. Moore, 3 Tenn. 
Ch. 454. 

Va.—Johnson v. Williams, 111 Va. 
95, 68 SE 410, 31 LRANS 406, AnnCas 

re Gorham, 


1912A 47. 

22. U. S.—In TOSEE: 
Cas; No: 15,624, 9. Biss. 231) 

Mich.—Van Kleeck v. McCabe, 87 
Mich. 599, 49 NW 872, 24 AmSR 182. 

N. Y.—Kelly v. Scott, 49 N. Y. 595 
[writ of error dism 22 Wall. (U. S.) 
57, 22 L. ed. 729]. 

Wis.—Thayer v. Humphrey, 91 Wis. 
276, 64 NW 1007, 51 AmSR 887, 30 
Lee 549. 

ng.—In re Rowland, L. R. 1 Ch. 
421 Ex p. Hayman, 8 Ch. Drei. 

23. In re Krueger, 14 F. Cas. No. 
7,941, 2 Lowell 66; Ex p. Ma teDew 
Bese: 125, 35 Reprint 426. 

24. Inre Kenney, 97 Fed. 554 Laft 
105 Hed. 897,.45 CCA 113 (aff 188 UD. 
S. 486, 23 SCt 363, 47 L. ed. 555) ]; 
Hanson v. Paige, 3 ‘Gray (Mass.) 239. 

25. Green v. Taylor, 98 Ky. 330, 
see 945, 17 KyL 897, 56 AmSR 


[a] The present United States 
bankruptcy statute does not permit 
a nominal partner to be adjudged a 
bankrupt aS a member of the firm, 
nor does it treat the assets of such 
business as firm assets, if in fact 
they are owned by an individual. In 
re Kenney, 97 Fed. 554 [aff 105 Fed. 
897,°45 CCA 113 (aff 188.U. Si 486, 23 
sct 363, 47 L. ed. 555)] (construing 
U. S. Bankr. Act [1898] § 5). 

26. Hundley v. Chadick, 109 Ala. 
575, 19 S 845. 

27. Cross references: 

Dormant partners: 

As defendants see infra § 481. 

As plaintiffs see infra § 476. 
Liabilities of retiring dormant part- 

ner for obligations of new firm see 

‘infra § 599, 

Notice of dissolution in case of dor- 

mant partner see infra § 811. 
Rights and liabilities of dormant 

partners as to third persons see in- 

ae §§ 384-387. 

28. U. S. Bank v. Binney, 28 F. 
Cas. No. a 791, 5 Mason 176 [aff 5 
. ed. 216]. 


Pet. 529, 8 L 

U2 i U. S. Bank v. Binney, supra. 

[a] The rule criticized.—‘Judge 
Story, however, both in his treatise 
on Partnership, p. 113, and in U. S. 
Bank vy. Binney, 28 F. Cas. No. 16,- 
791, 5 Mason 176, considers dormant 
partners in strictness of language to 
mean those who are merely passive 
in the firm, whether known or un- 
known, in contradistinction to those 
who are active and conduct the busi- 
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eret” to “open” or “notorious.’’?° 


a partner.*? 


LbpbOWltac 
tivity are implied by the term.?® 


partner.*° 
Concealment of connection. 


ness as principals. Judge Story’s 
doctrine leaves the degree of activity 
or interference in the partnership 

too uncertain to be accepted 
as a safe rule.” Jones v. Fegely, 4 
fa CP a). ots. «ee 

80.7.0. S. “Bank v.’ Binney, 28. FF. 
Cas. No. 16;791, 5 Mason 176 [aff 5 
Pet. 529, 8 L. ed. 216]; Deering v. 
Flanders, 49 N. H. 225. 

31. U. S.—In re Victor, 246 Fed. 
727; Oppenheimer v. Clemmons, 18 
Fed. 886; Metcalf v. Officer, 2 Fed. 
640, 1 McCrary 325. 

Ala.—St. Marys Bank v. St. John, 
ES Ala. 566; Monroe v. Ezzell, 11 Ala. 

3. 

Ark.—Johnson v. Rothschilds, 63 
Ark. 518, 41 SW 996. 

Cal.—Rich v. Davis, 6 Cal. 163. 

Ga.—Phillips v. Nash, 47 Ga. 218. 

Ill. Podrasnik v. R. T. Martin Co., 
25 TIT. AL) 300. 

Ind.—Ditts v. Lonsdale, 49 Ind. 521; 
Hornaday v. Cowgill, 54 Ind. A. 631, 
101 NE 1030. 

La.—Tennessee Bank v. McKeage, 


11 Rob. 130; McDonald v. Millaudon, 
5 La. 403. 
Ae eR v. Dall, 2 Harr. & G. 
Mass.—Elkinton  v.. Booth, 143 
Mass. 479, 10 NE 460. 
Mo.—Kneisley Lumber Co. v. Ed- 


ward B. Stoddard Co., 131 Mo. A. 15, 
109 SW 840. 

N. H.—Deering v. Flanders, 49 N. 
H. 225. 

N. Y.—Elmira Tron, ete., Rolling- 
Mill Co: Vv: Harris, 124 °-Ne ¥. "280, 26 
NE 541; Salem Nat. Bank v. Thomas, 
47Nw YY. 15>) North v; Bloss, 30 N.Y 
374; Bouker Contracting Co. v. 
Scribner, 52 App. Div. 505, 65 NYS 
444; Kings County Bank v. Courtney, 
69 Hun 152, 28 NYS 542; Griggs v. 
Levy, 63 Misc. 348, 117 NYS 116; 
Skea ta v. Haight, 2 Edm. Sel. Cas. 


Pa.—Rowland v. Estes, 190 Pa. 
111, 42 A 528; Shamburg v. Ruggles, 
83 Pa. 148; Deford v. Reynolds, 36 
127 BY 

S. C.—Allen v. Davids; 70 S.C. 260, 
49 SE 846; Reab v. Pool, 30 S. C. 
140, 8 SE 703. 

Tex.—Harris v. Crary, 67 Tex. 383, 
: ra 316; Speake v. Prewitt, 6 Tex. 
52. 
~ Vt.—Waite v. Dodge, 34 Vt. 181. 

Wis.—Stubbings v. O’Connor, 102 
Wis. 352, 78 NW 577. 

Eng.—Robinson v. Wilkinson, 3 
Price 538, 146 Reprint 345. 

[a] Evidence of general reputa- 
tion, while not admissible to prove a 
partnership, may be admitted to show 
whether a member of a partnership is 
a dormant partner. Metcalf v. Of- 
ficer, 2 Fed. 640, 1 McCrary 325. 

[b] “In order to make a partner 
a dormant partner, one at least of the 
essential elements is that the is un- 
known or not generally known to be 
interested in the partnership.” Row- 
land v. Estes, 190 Pa. 111, 113, 42 A 


‘A dormant or se- | 
cret partner 1s one who is not generally known to be 
According to one line of authorities 
such a person is a dormant partner, although he is 
actively engaged in the firm business in apparently 
some capacity other than that of partner,*? but other 
authorities hold that a “dormant partner” takes no 
part in the activities of the firm®* and lends no ered- 
Under this view both secrecy and inac- 
Thus an inactive 
partner who is not a secret partner is not a dormant 


It is not necessary 
that a member of a partnership should be universal- 
ly unknown to constitute him a dormant partner,®? 
it being sufficient if he is not an ostensible partner.?* 
But if he is an ostensible partner the fact that plain- 
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partner.®°® 


[§ 109 
tiff did not know it does not make him a dormant 
A partner is considered dormant whose 
name is not mentioned in the firm,*® or embraced in 
some general term as “company,” “sons,” “brothers” 
or the like,‘ unless the fact of his connection with 
the partnership has become a matter of publie no- 
toriety,#? or, according to the stricter view, unless 
such other partners lend eredit to the partnership 
by actively engaging in its business.*? 
because a partner’s name does not appear in the firm 
style he is not, on that account, to be deemed a dor- 


But merely 


mant partner,** because it is essential that the fact 


known.*> 


Estoppel. 


528, 

32. Oppenheimer v. Clemmons, 18 
Fed. 886; St. Marys Bank v. St. John, 
25 Ala. 566; Mitchell v. Dall, 2 Harr. 
& G. (Md.) 159; Waite v. Dodge, 34 
Watts. 

33. Ark.—Johnson v. Rothschilds, 
63 Ark. 518, 41 SW 996. 

Cal. Rich v. Dawvis;m6 Cali 163. 

Ill.—Podrasnik v. R. T. Martin Co., 
25 Ill. A: 300. vin : 

Ky.—Cochran* v. “Anderson County 
Nat. Bank, 83 Ky. 36. 

Booth, 143 


Mich.—Elkinton  v. 
Mich. 479, 10 NE 460. 
Mo.—Kneisley Lumber Co. v. HEd- 


ward B. Stoddard Co., 131 Mo. A. 
15, 109 SW 840. 
N. Y.—Elmira Iron, etc., Rolling- 


Mill Co. v. Harris, 124 N. Y..280, 26 
NE 541; Salem Nat. Bank v. Thomas, 
47 N.Y: 153% North v. Bloss; 30 Ni -Y. 
374; Bouker Contracting Co. v. Scrib- 
ner, 52 App. Div. 505, 65 NYS 444; 
Kings County Bank v. Courtney, 69 
Hun 152, 23 NYS 542: Griggs v. Levy, 
63 Misc. 348, 117 NYS 116. 


Pa. 148; Deford v. Reynolds, 36 Pa. 
49 SE 846; Reab v. Pool, 30 S. C. 
O’Connor, 102 
Wis. 352; 78. NW 577. 
mond, 4 Esp. 89, 170 Reprint 652. 
Ruggles, 83 Pa. 148. 
Cal.—Rich v> Davis, 6 Cal. 163. 


Pa.—Rowland v. Estes, 190 Pa. 111, 
42 A 528; Shamburg v. Ruggles, 83 
325. 

S. C.—Allen v. Davids, 70 8S. C. ety 
8 SE 703. 

Wis.—Stubbings v. 

Eng.—Pooley.v. Driver, 5 Ch. D. 
458, 19 ERC 352; Evans v. Drum- 

34. Hornaday v. Cowgill, 54 Ind. 
A. 631, 101 NE 1030; Shamburg. v. 

35. Ark.—Johnson v. Rothschilds, 
63 Ark. 518, 41 SW 996. 

Ill.—Podrasnik v. R. T. Martin Co., 
25 Ti AY 3.00) 


Mass.—Elkinton v. Booth, 143 
Mass. 479, 10 NE 460. 
Mo.—Kneisley Lumber Co. v. Ed- 


ward B. Stoddard Co., 
109 SW 840. 

N. Y.—Elmira Iron, ete., Rolling- 
Milli Co..w. Harris, 124 IN. Ys 280" 26 
NE 541; Salem Nat. Bank v. Thomas, 
47 N. Y. 15; Bouker Contracting Co. 
v. Scribner, 52 App. Div. 505, 65 NYS 


131 Mo. A. 15, 


444; Kings County Bank v. Courtney, 
69 Hun 152, 23 NYS 542; Griggs v. 
Levy, 63 Mise. 348, 117 NYS 116; 


Thomas v. Haight, 2 Edm. Sel. Cas. 
25. But see North v. Bloss, 30 N. Y. 
374 (where the court said that it is 
not essential that a dormant partner 
should wholly abstain from any ac- 
tual participation in the business of 
the firm or be universally paces as 
having a connection with it). 

Pa.—Rowland v. Estes, 190 Pa. 111, 
42 A.528; Shamburg vy. Ruggles, 83 
Pa. 148; Deford v. Reynolds, 36 Pa. 
325. 

Wis.—Stubbings v. O’Connor, 102 
Wis. 352, 78 NW 577. 

Eng.—Pooley v. Driver, 5 Ch. D. 
458, 19 HRC 352. 


of his connection with the firm be generally un- 

Moreover, if the firm name is in general 

terms, the partners are not dormant, although their 
names do not.appear therein.*® 

Where persons are partners, the fact 


36. Griggs v. Levy, 63 Misc. 348, 
TAVISEINGY Oe iG" 

37. Metcalf v. Officer, 2 Fed. 640, 
1 McCrary 325; North v. Bloss, 30 
N. Y. 374; Kelley v. Hurlburt, 5 Cow. 
(N. ¥.) 534. See Jones v. Fegely, 4 
Phila. (Pa.) 1 (“a dormant partner 
is he whose. name and connection, as 
a partner, are professedly concealed 
from the world, whether actually so 
or not’). 

[a] In Georgia a dormant or se- 
eret partner is one whose connection 
with the firm is really or professedly 
concealed from the _ world. 
Code § 3157; In re Victor, 
leaars Phillips v. Nash, 47 Ga. 218. 

38. Metcalf v. Officer, 2 Fed. 640, 
1 McCrary 325; Mitchell wel Daliis2 
Harr. & G. (Md.) L59. ee 

39. Elmira Iron, ete., Rolling-Mill 
Co. v.: Harris, 124 N.. Y. 280, 26 NE 
541; Howell v. Adams, 68 N. Y. 314; 
Griggs v. Levy, 63 Misc. 348, 117 NYS 
116; Deford v. Reynolds, 36 Pa. 325. 

40. U. S.—Winshi® v. U. S. Bank, 
5 Pet. 529, 8 Lived. 216. 

Ala.—St. Marys Bank y. St. John, 
25 Ala. 566. 

La.—Tennessee Bank v. McKeage, 
11 Rob. 130; McDonald v. Millaudon, 
5 La. 403. 
nee Ge v. Dall, 2 Harr. & G. 
By Y.—Kelley v. Hurlburt, 5 Cow. 

Pa.—Shamburg v. Ruggles, 83 Pa. 
148; Jones v. Fegely, 4 Phila. 1 

Tex.—Speake v. Prewitt, 6 Tex. 


Wis.—Benjamin v. Covert, 47 Wis. 
375, 2 NW 625. 
Mitchell v. Dall, 2 Harr. & G. 

; Jones v. Fegely, 4 Phila. 
Speake v. Prewitt, 6 Tex. 
See Deford v. Reynolds, 36 Pa. 
325, 3383, (“Without assenting to this 
as universally true, it may be said, 
that its obvious implication is, that 
if one is embraced in the general de- 
scription, the name of one partner 
and company, his is not a case of 
dormant or secret partnershinv’’). 

42. Kelley v. Hurlburt, 5 Cow. (N. 
YY.) 534% 
375, 2 NW 625. 


huge Shamburg v. Ruggles, 83 Pa. 

44. Metcalf v. Officer, 2 Fed. 640, 
1 Mer gary ono Phillips v. Nash, 47 
Ga. 218. 

ie. See cases supra note 31. 

46. U. S—Metcalf v. Officer, 2 


Fed. 640, 1 McCrary 325. 
Tll.—Podrasnik v.: ok. T. Martin Co., 

25 Ill. A. 300. 

sane .—Edwards v. McFall, 5 La. Ann. 

4 Mass-—Godaara v. Pratt, 16 Pick. 


N. H.—Deering v. Flanders, 49 N. 
Hy 225. 

N. ¥.—Elmira Iron, ete., Rolling- 
Mill Co. v. Harris, 124 N. Y. 280, 26 
NE 541. 

Pa.—Rowland v. Estes, 190 Pa. 111, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Benjamin v. Covert, 47 Wis. 
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that a person dealing with one of the members is 
ignorant of the existence of a partnership does not 
preclude him from asserting that other members are 
silent partners upon the discovery of the existence 
of the partnership.** 

{§ 110] b. Elements of Partnership. As in other 
classes of partnership, the sharing of profits*® and 
the relation of principal and agent*t® between the 
dormant and ostensible partners are essential ele- 
ments. One cannot be charged as a dormant partner 
who has not entered into an agreement for that re- 
lationship,°° unless his conduct estops him from 
showing the absence of a valid contract.°! Hence, 
in an action to charge one as a dormant partner, he 
has a right to show that plaintiff knew that there 
was no partnership.*” 

[§ 111] 7. Estoppel of Persons Dealing With a 
Partnership.*°* One who has dealt with, and be- 
come indebted to, a person or to an association as a 
partnership cannot, upon being sued therefor, de- 
fend upon the ground that no partnership exists,°* 
especially where he retains the fruits of the trans- 
action,®® and although a partnership be not regis- 
tered®® or recorded®* as required by law, persons 
dealing with it as a firm are estopped from denying 
the right of the individual members to sue jointly,°*® 
and from setting up as a defense the failure to re- 
cord.°® The maker,®°® the surety,*! or the guarantor 
of a promissory note®? is not permitted to deny the 
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existence and legal competency of the partnership 
to which it was made payable, and the acceptor of 
a bill of exchange is estopped from denying to a 
holder in due course the existence of the partner- 
ship drawer.®® So a creditor of an alleged partner 
who knows that he and his associates are holding 
themselves out as partners may be estopped from de- 
nying the partnership as against those dealing with 
it as such.°* By estoppel, too, a creditor of a firm 
may lose his right against a retired partner, such 
result ensuing whenever the creditor induces the re- 
tired partner to settle with the continuing partner, 
on the basis that the creditor has accepted the con- 
tinuing partner as his sole debtor, or otherwise mis- 
leads the retired partner to his injury.®° 

[§ 112] C. Subpartnership.; A contract of sub- 
partnership is an agreement between a partner and a 
third person by which the latter is to share in the 
profits, or profits and losses, of the partner with 
whom the contract is made.°* The manner in which 
the profits are to be divided is immaterial.°* The 
subpartners are partners inter se,°* but, in the ab- 
sence of the mutual assent of all the parties,®® a sub- 
partner does not become a member of the partner- 
ship,’ even though the agreement is known to the 
other members of the firm.’+ It is clear that not even 
a subpartnership exists where one loans money to a 
firm and acts as agent for it in consideration of re- 
ceiving one third of its gross profits;7* or where 


Burnett 


42 A 528; Clark v. Fletcher, 96 Pa. 
416 (dictum); Shamburg v. Ruggles, 
83 Pa. 148; Deford v. Reynolds, 36 


[a “% Co.”—Metcalf v. Officer, 2 
Fed. 640, 1 McCrary 325; Podrasnik 
v. R. T. Martin Co., 25 Ill. A. 300; Hd- 
wards v. McFall, 5 La. Ann. 167; God- 
dard _v. Pratt, 16 Pick. (Mass.) 412; 
Deering v. Flanders, 49 N. H. 225; 
Elmira Iron, ete., Rolling-Mill Co. v. 
Harris,..124 N.Y. 280,:-26 «NE 3541; 
Rowland v. Estes, 190 Pa. 111, 42 A 
528; Deford v. Reynolds, 36 Pa. 325. 

{b] “The Citizens’ Bank.”—Sham- 
burg v. Ruggles, 83 Pa. 148. 

{[c] “Savings Bank.”—Clark  v. 
Fletcher, 96 Pa. 416 (dictum). 

[d] Reason for rule—‘‘When a 
co-partnership is formed and an ar- 
tificial name, such as is usually em- 
ployed to designate a corporation, is 
adopted, it must be regarded as an in- 
vitation to give credit, not to the 
empty name, but to the individuals 
who compose the association thus des- 
ignated, and hence none of the part- 
ners can properly claim to be dor- 
mant. They are all, presumptively 
at least, known partners and liable 
as such.” Clark v. Fletcher, 96 Pa. 
416. 419 (dictum). 

47. Webster v. Lowe, 177 Cal. 385, 
S0e P4850. 


48. U. S.—Oppenheimer v. Clem- 
mons, 18 Fed. 886. 

Bee nie v. Lonsdale, 49 Ind. 
521. 


La.—Tennessee Bank v. MckKeage, 
11 Rob. 130; McDonald v. Millaudon, 
5 La. 4038. 

N. J.—Wild v. Davenport, 48 N. J. 
deel 29.4 A 295, dieAdm Feb) 2. 

N. Y.—Bakmazian v. Tatosian, 161 
NYS 450. 

poe ten VinOVary, 00 oLeX O05) 
3 SW 316. 

Sharing profits generally: 

As to third persons see supra §§ 89-— 


94. 
Between the parties see supra §§ 61- 
6 


Wild v. Davenport, 48 N. J. lL. 
129, 7) AD 3295,. 57 AmR 552;  Bak- 
mazian v. Tatosian, 161 NYS 450; 
Wheatcroft v. Hickman, 9 C. B. N. S. 


49. 


Representation of firm by partner 
generally see infra § 289 et seq. 

50. Iowa.—Watson v. Lovelace, 49 
Iowa 558. 

Ky.—Cochran v. Anderson County 
Nat. Bank, 83 Ky. 36. 

La.—Buford v. Sontheimer, 2 La. A. 
(Orleans) 296. 

N. J.—Wild v. Davenport, 48 N. J. 
E299 TAS ZOD ye OU peATm Et, Doe 

N. Y.— Ryan v. Hardy, 26 Hun 176; 
Oakley v. Aspinwall, 4 N. Y. Super. 
7 [rev on other grounds 4 N. Y. 513]; 
Bakmazian v. Tatosian, 161 NYS 450. 
See Noblit v. Bonnaffon, 81 Pa. 15 
(holding that one who loaned to a 
partnership his notes to a certain 
amount in consideration of an assign- 
ment of the assets of the partnership 
was not a silent partner, although he 
agreed to employ the partnership as 
his agent in disposing of the assets 
with a view to closing up the part- 
nership business). 

SL. Willard v. Bullen, 41 Or. 25; 
67 P 924, 68 P 422; Mason v. Connell, 
1 Whart. (Pa.) 381. 

52. Morris v. Moon, (Tex. Civ. A.) 
120 SW 1063. ° 

53. Estoppel in aare see Es- 
toppel, 21° CoS p10 

54. Yancy v. Merit 94 Cal. 558, 
29 P' 1111; Wise v. Williams, 72 Cal. 
544, 14 P 204; Behn v. Rosatzin, 5 
Philippine 660. 

55. Duffaut v. Ghernasick, 6 La. 
A. (Orleans) 89. 


56. Strachan v. Emaldi, 22 Philip- 
pine 295. 
a Millaudon v. Sylvestre, 8 La. 
58. Strachan v. Emaldi, 22 Philip- 
pine 295. 
bbe d Millaudon v. Sylvestre, 8 La. 
60. Gordon Vv. Janney, Morr. 


(Iowa) 182, 


aes Pharr v. McHugh, 32 La. Ann. 
62. French v. Donohue, 29 Minn. 


111, 12 NW 354. 
63. Robinson v. Yarrow, 7 Taunt. 
455, 2 ECL 445, 129 Reprint 183. 
64. Powers v. Large, 75 Wis. 494, 
43 NW 1120, 17 AmSR 195. 
SQ? 4B: 


47, 99 ECL 47, 142 Reprint 19, 8 H.|D. 623. 


L. Cas. 268, 1h Reprint 431. 
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65. Davison v. Donaldson, 
122 Ga. 


66. Morrison v. Dickey, 


353, 50 SE, 175, 69 LRA 8%; 
v. Snyder, 81 N. Y. 550, 37 AmR-527. 

67. Morrison v. Dickey, 122 Ga. 
~~ OOS HP At5, (69 TBA Si. 

68. Morrison v. Dickey, supra; 
ney v. Evans, 95 Iowa 244, 63 NW 
See supra § 45. 

S.—Bybee v. 
Fer 649, 8 Sawy. 176. 


Hawkett, 12 


Ga.—Morrison_ v. Dickey, 122 Ga. 
353. 50 SE: 175, 69 LRA 87. 
Jll—Meyer v. Krohn, 114 Ill. 574, 
2 NE 495. 
Gee crttey BOIS v. Hicks, 19 Ind. 


Ky.—O’Connor v. Sherley, 107 Ky. 
70, 52 SW 1056, 21 KyL 735. 

La. —Boimare v. St. Geme, 113 La. 
898, 37 S 869; Hazard v. Boyd, 4 
Mart. N. S. 347. 

a . J.— Voorhees v. Jones, 29 N. J. L. 


N. Y.—Burnett v. Snyder, 81 N. Y. 
550, 837 AmR 527; Burnett v. Snyder, 
76 N. Y. 344. 

Okl.—Quadrangle Petroleum Co. v. 
Western Drilling Co., 123 Okl. 79, 251 
P 1004; Quadrangle ‘Petroleum Co. v. 
Kendrick, ete., Lumber Co., 120 Okl. 
246,249 P 910. 

Pa stone Nat. Bank v. Randle, 
1 Pa. Co. 354. 

Vt.—Deavitt Vv. Hooker, 73 Vt. 143, 
50 A 800. 

W. Va.—Setzer v. Beale, 19 W. Va. 


274, 

Wis.—Riedeburg v. Schmitt, 71 
Wis. 644, 38 NW 336. 

Eng.—Frost v. Moulton, 21 Beav. 
596, 52 Reprint 990; Bray v. Fromont, 


6 Madd. 5, 156 Reprint 990; Ep: 
Barrow, 2 Rose 252. 
See Dobson v. Whitker, 242 Mich. 


308, 218 NW 770 (holding that a part- 
ner can have no secret partner with 
interests enforceable against partner- 
ship property). 

71. O’Connor vy. Sherley, 
70, 52 SW 1056, 21 KyL 735; 
fellow v. Miller, LOT Nowi¥. 507, 14 NE 
433; Burnett v. Snyder, 81 N. Y. 550, 
peed AmR 527; Zeisler v. Steinmann, 
53 N. Y. Super. 184; Newland v. Tate, 
38 N. C. 226; Holme’s Case, 2 Lew. C. 
C. 256, 168 Reprint 1146 

72. Jersey City First Nat. Bank v. 
Staples, 11 NYS 809 [aff 126 N. Y. 


LOM sy. 
Rocka- 
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two persons by a written contract agree to carry on 
a particular business, and in the same instrument one 
of them and a third person agree to carry on a dis- 
Although there is authority to the 
contrary,‘* it has been decided that a subpartner can- 
not be held lable for the debts of the partnership.*° 
The subpartner has none of the rights of a partner 
He may be held lable for debts 
which may be regarded as debts of the subpartner- 
Where the so-called subpartner owns all the 
property and profits, he is considered to be the real 
A subpartner may maintain an equitable 
action against the firm to determine his share in the 
portion due the partner with whom he contracted.*® 
Such an action is subject to all defenses available 


tinet business.*? 
in the business.7° 
ship.*7 


partner.*§ 


against the contracting partner.®° 


[§ 113] D. Individual Doing Business in Firm 
In the absence of a stat- 
ute to the contrary an individual may lawfully as- 
sume and do business under a trade name importing 


Name**!—1. In General. 


669 mem, 27 NE 854 mem]. 


73. Elderkin v. Winne, 2 Pinn. 
(Wis.) 95, 1 Chandl. 27. 

74. Fitch v. Harrington, 13 Gray 
(Mass.) 468, 74 AmD 641; Baring v. 


Crafts, 9 Mete. (Mass.) 380. 


75. Ga.—Morrison v. Dickey, 122 
Ga. 353, 50 SH 175, 69 LRA 87. 
Ind. — Reynolds ve. Hieks,,. 19, Ind. 


ilaley 

Ky.—O’Connor v. Sherley, 107 Ky. 
70, 562 SW 1056, 21 KyL 735. 

N. J:—Voorhees v. Jones, 29 N. J. 
L. 2:70. 

N. Y¥.—Burnett v. Snyder, 81 N. Y. 
DDON oiaewmM Rt, 527. 

Okl.—Quadrangle Petroleum Co. v. 
Western. Drilling’ Co.;°123 Ok). 79, 
251 P 1004; Quadrangle Petroleum 
- Co. v. Kendrick, ete., Lumber Co., 120 
Okl. 246, 249 P 910. 

Vt.—Deavitt v. Hooker, 73 Vt. 143, 

50 A 800. 

Wis.—Riedeburg v. Schmitt, 71 
Wis. 644, 38 NW 336. 


76. Reynolds v. Hicks, 19 Ind. 113; 
Burnett -vi-Snyderesie No -Y.2550,, 37 
AmR 527; Zeisler v. Steinmann, 53 


N. Y. Super. 184; Keystone Nat. Bank 
v. Randle, 1 Pa. Co. 354; Riedeburg v. 
Schmitt, 71 Wis. 644, 38 NW 336. 

{a] Action on agreement cannot 
be brought by the subpartner against 
the firm as the firm is in nowise a 
party to it or affected by it. Zeisler 
v. Steinmann, 53 N. Y. Super. 184. 


77. Morrison v. Dickey, 122 Ga. 
353, 50 SH 175, 69 LRA 87. 

78. Webb v. Johnson, 95 Mich. 
325, 54 NW 947. 

79. Henry v. Evans, 95 Iowa 244, 
63 NW 687: Nirdlinger v. Bernheim- 
er, 133 N. Y. 45, 30 NE 561. 

80. Nirdlinger v. Bernheimer, su- 
pra. , : 

81. Association of individuals see 


infra §§ 148-168 

Firm name generally see infra §§ 
147-170. 

Right of individual to do business 
in name other than his own generally 
see Names § 12. 

g2. Jones v. Goodrich, 17 Ill. 380; 
Brennan v. Pardridge, 67 Mich. 449, 
85 NW 85; Martin v. Hemphill, (Tex. 
Commn. A.) 237 SW 550 [rev (Civ. 
AS) 22d, SW 333i]. 

fa] For example, plaintiff, named 
Martin, in transacting business had a 
right to assume the trade name of 
“McDonald Bros.” and, where the 
contract was not inconsistent with 
the right of recovery, could recover 
on a contract made under such trade 
name. Martin v. Hemphill, (Tex. 
Commn. A.) 237 SW 550 [rev (Civ. 
A.) 221 SW 333]. 

83. Hirsch v. Oliver, 91 Ga. 554, 
18 SE 354; Mackie v. Schoenstadt, 
307 Ill. 398, 408, 138 NE 686; Mc- 
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ereditors.®® 


[§§ 112-114 


a partnership,*? and will be bound by transactions 
undertaken in such name.*? 
reputed firm conducted by an individual has no claim 
to recognition,®* although it has also been held that 
one who has done business in a partnership name 
will not be permitted to. deny the partnership to the 
prejudice of a creditor dealing with it as such.*® The 
debts created in the firm name are debts of the in- 
dividual, so that creditors of the reputed partner- 
ship have no preference over the individual’s other 


As against creditors, a 


[§ 114] 2. Effect of Statutes Relating to Assumed 
or Fictitious Names.** 
jurisdictions preclude the doing of business under an 
assumed or fictitious name without compliance with 


Statutory provisions in many 


specified requirements.** Where such statutes mere- 


Meekin v. Furrey, 39 Can. S. C. 378. 

“Where a party enters into a con- 
tract in a partnership name and no 
such partnership exists he may be 
bound thereby.’ Mackie v. Schoen- 
stadt, supra. 

Individual .ljability of partners 
arising from ‘acts done in firm name 


see infra §§ 388-395. 

Aes: Sculls App, 415 (Pa. 141,77 
588. 

85. Rosenbaum v. Hayden, ‘22 
Nebr. 744, 36 NW 147. 

La] For example, where the busi- 


ness under the firm name is transact- 
ed in one County, although the in- 
dividual is a resident of another 
county, he cannot claim the right to 
be sued in the county of his residence 
where the firm was subject to suit in 
the county where he was doing busi- 
ness. Rosenbaum vy. Hayden, 22 
Nebr. 744, 36 NW 147. 


86. Miller v. His Creditors, 37 La. 
Ann. 604; Kent v. Majonier, 36 La. 
Ann. 259; Bremen Sav. Bank  v. 


Branch-Crookes Saw Co., 104 Mo. 
425, 16 SW 209. 

87. WNoncompliance by partnership 
with statutory provisions as to name 


see infra §§ 159-167. 


88. See statutory provisions. 
[a] Names forbidden under stat- 
ute.—(1) The name “Rothholz 


Sponging Co.” is within the meaning 
of a statute providing for the filing 
of a partnership declaration or cer- 
tificate by “every person who, not 
being associated in partnership with 
any other persons for the purposes 
mentioned in the preceding article, 
uses alone, or uses with his own 
name as his business style, some 
name or designation other’ than 
his own name alone, or uses his own 
name with the addition of ‘and com- 
pany,’ or some other word or phrase 
indicating a plurality of members 
under the said style.’”’ Bull v. Lani- 
gan, 19 Que. Super. 30; 32. (2) ‘Ha- 
gerling Motor Car Company” used by 
“Hagerling”’ as sole proprietor. Com. 
Vv. Palmer,.3) Pa. Dist. c& Co: 650, &@) 
“Snaman Realty Co.” traded under 


by “Snaman.”  Snaman y. Maginn, 
77 Pa. Super. 287. 
[b] Name not forbidden under 


statute.—‘‘Hagar Lumber Co.” not 
forbidden under local statute where 
used by “Hagar” as sole proprietor. 
Hagar v. Schliess, 183 Mich. 610, 149 
NW 1058, 184 Mich. 472, 151 NW 552. 
(2) A statute requiring one desir- 
ing to carry on a business under an 
assumed name to file a certificate 
giving his true name in inapplicable 
where one is doing business under 
an assumed name which contains his 
surname. Louisville Planing Mill Co. 
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add the word 


ly provide that violators shall be guilty of a misde- 
meanor or subject to a monetary penalty, contracts 
made by persons acting in violation of their provi- 
sions are nevertheless valid,®® and the guilty party 


v. Weir Sheet Iron -Works, 199 Ky. 
361, 251 SW 176. 

[c] Using word “registered.”—A 
statute requiring persons doing busi- 
ness under the name of another to 
“registered” to their 
own names does not apply to a party 
doing business under a firm name 
including his own, so as to render 
him liable for the penalty imposed 
for violation. Gendron v. Denault, 
(Que.) 3 EastLR 32; Gendron v. Den- 
ault, 16 Que. K. B. 330. 

id] Repeal.—Passage of a penal 
code provision making it a misde- 
meanor for any person or persons to 
transact business within the state 
under an assumed name without first 
filing a specified certificate does not, 
by implication, repeal a previously 
existing statute forbidding a person 
transacting business using the des- 
ignation “& Company” when not rep- 
resenting an actual partner. Jenner 
v. Shope, 205 N. Y. 66, 98 NE 325. 

[e] Liability for debts.—(1) 
Statutes, providing that, if any per- 
son shall transact business under a 
name including “agent,” “& Co.,’’-or 
any Similar designation, and shall 
fail conspicuously to post the names 
of all the persons interested in the 
place of business, or to file or publish 
the same, aS may be required by the 
particular statute applicable, the 
money and property used in such 
business shall be liable for the debts 
of the person apparently transacting 
it, apply whether or not the creditor 
extended credit on the faith of the 
party’s apparent ownership (Gumbel 
v. Koon, 59 Miss. 264), (2) and toa 
case where the parties agree to use 
a designation of the kind restricted 
by statute and obtain a license there- 
for, even though they do not in fact 
use such name at the place of busi- 
ness (Quin v. Myles, 59 Miss. 375). 
(3) The money.and property used 
are, aS respects creditors, conclusive- 
ly presumed to belong to the in- 
dividual in charge -of the business. 
Loeb v. Morton, 63 Miss. 280; Wolf 
v. Kahn, 62 Miss. 814. 

Application of assumed or fictitious 
name statutes to: 

Individuals generally see Names §8§ 
Partnerships generally see 

149-151. k 

Application of paxytnership assumed 
name statutes to individuals see 
Names § 13 text and note 35. : 

89. Sinnott v. German-American 
Bank, 164 N. Y. 386, 58 NE 286 [rearg 
den 165 N. Y. 646 mem, 59 NE 1130 
mem]; McArdle _ v. Thames Iron 
Works, 96 App. Div. 139, 89 NYS 485; 
Vandegrift v. Bertron, 83 App. Div. 


infra §§ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 114-118] 


may recover thereon,®® especially where no credit 
has been obtained by the use of such name.®? Stat- 
utes of this character are not applicable to contracts 
made outside the jurisdiction,®? or to a single con- 
tract made by a nonresident.°? Under a statute 
forbidding suit by an individual on contracts made 
under an assumed name, but silent as to the validity 
of such contracts,?* an individual contracting under 
an assumed name importing a partnership may be 
sued upon such contract.** 

Burden of proof. Under a statute forbidding use 
of the designation “& Company” or “& Co.,” unless 
it represents an actual partner, in a suit to collect 
the purchase price from one buying the right to use 
such a name, where defendant pleads illegality of 
the contract because plaintiff’s intestate had used 
the name in violation of the statute, the burden rests 
upon plaintiff to prove compliance with the statute 
and not upon defendant to prove the contrary.°® 

[§ 115] 3. Liability for Acts of Successors. One 
who engages in business in a firm name must give 
notice of his retirement therefrom in the same man- 
ner in which he would notify his withdrawal from an 
actual firm, or he will be estopped from denying lia- 
bility for the debts of his successor,®® unless, before 
such debts were incurred, those giving credit had 
knowledge of the change in ownership. vet 

[§ 116] 4. Right To Sue in Individual or Firm 
Name. An individual doing business under a name 
indicating a partnership may sue in his individual 
name on transactions had under the assumed name,?® 
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even though use of such assumed name was contrary 
to statutes making violation a misdemeanor.®® On 
the other hand, it ‘has been held that a single person 
cannot sue in a firm name.! In jurisdictions where 
statutes permit suits by and against a partnership in 
the firm name, an action will lie against the reputed 
firm, although but one person is “interested in the 
business.’ 

[§ 117] BE. What Law Governs.? A contract of 
partnership is governed by the law of the place where 
it is entered into and in which its business is to be 
conducted;* but where the partnership contract is 
entered into in one state and is to be executed in an- 
other, the law of the latter will govern, the contract 
being construed and enforced by the legal rules there 
prevailing.® Contracts made by the firm, as distin- 
guished from the contract of partnership itself, 
which are made and are to be performed in another 
jurisdiction will be construed and enforced aceording 
to the law of the place of performance.® Whether a 
person has held himself out as a partner is a ques- 
tion to be decided by the law of the place where the 
acts alleged to constitute the holding out were done. 

In the absence of statute the rules of the common 
law govern the courts in dealing with questions of 
general partnership.® 

[§ 118] F. Evidence of Partnership*®—1. Burden 
of Proof and Presumptions—a. In General. Follow- 
ing the general rules of evidence,'® the burden of 
proving the existence of a partnership rests upon the 
party having the affirmative of that issue.tt When 


548, 82 NYS 153; Kennedy v. Budd, 93. See statutory provisions. 3. Conflict of laws generally see 
5 App. Div. 140, 39 NYS 81; Donlon 94. Western Electric Co. v. Dor-| Conflict of Laws § 427. 

v. English, 89 Hun 67, 35 NYS 82, 2} man, 47 S. D. 195, 197 NW 227. 4 Inre Hoyne, 277 Fed. 668; King 
NYAnnCas 299; Adee v. Crow, 7 [a] Fictitious firm.—In an action] v. Sarria, 69 N. Y. 24, 25 AmR 128; 
Misc. 256, 27 NYS 973; Hoyt v. Allen,| by a foreign corporation on a con-| Cutler v. Thomas, 25 Vt. 73. 

2 Hill (N. Y.) 322; Smith v. Finch, | tract of guaranty to pay for goods [a] Illustration.—If a limited 


12 B. C. 186. Contra Swords v. Owen, 
34 N. Y. Super. 277, 48 HowPr 176. 
To same effect O’Toole v. Garvin, 1 
Hun (N. Y.) 92, 3 Thomps. & C. 118. 

[a] For example (1) such statute 
does not render voidable at the elec- 


under 


purchased by F, doing business un- 
der the trade name of “FE. & 
finding that “F. & Co.” was a fictitious 
partnership, in that all business done 
the name of 
done wholly by F, and that F' never 5. 


partnership has been organized in 
Cuba, its validity and the liability of 
the special partner are determined by 
the law of Cuba. King v. Sarria, 69 
N. Y. 24, 25 AmR 128. 

Waveriy Nat. Bank v. Hall, 150 


Coniiea 


Sheu C Ose wis 


tion of the seller an executed contract 
of sale made with a person using a 
partnership name when no partner is 
represented. Sinnott v. German- 
American Bank, 164 N. Y. 386, 58 NE 
286 [rearg den 165 N. Y. 646 mem, 59 
NE 1130 mem]. (2) Nor does it in- 
validate an executory contract. Mc- 
Ardle v. Thames Iron Works, 96 App. 
Div. 139, 89 NYS 485. 

Validity of contracts of noncom- 
plying firms see infra §§ 163-167. 

90. Black v. New York L. Ins. Co., 
70 Misc. 532, 127 NYS 409. 

[a] For example, since Partner- 
ship’. (Consol. LL: ¢ 39) § 22; pro- 
hibiting a sole trader from using the 
partnership designation ‘and com- 
pany,” provides no forfeiture or dis- 
ability for a violation, it is no de- 
fense to an action on a life policy by 
an individual assignee, suing as “B. 
& Company,’ the assignment not be- 
ing illegal because the assignee had 
violated the statute. Black v. New 


York, we ins. Co, 0" Mise, 532; —127 
NYS 409. 

91. Dutherage v. Johnson, 270 
Fed. 777 (Louisiana practice); Wood 


VeeriewR. CoO. eeNin i sb96, <2 8. AINE: 
125; Taylor v. Bell, etc., Soap Co., 18 
App Div. 175,45) NYS 939; “Barron 
v. Yost, 16 Daly 441, 12 NYS 455. 

92. Bixley v. Sharp, 44 Okl. 651, 
W46. Pete 

[a] Rule applied to an individual 
doing business in Ohio under the 
name of the “Continental Jewelry 
Company,” and taking orders in Okla- 
homa, to be accepted in Ohio, for 
goods to be delivered in Ohio. Bixley 
v. Sharp, 44 Okl, 651, 146 P 21. 

92144. Keffler v. Wilds, 50 Mont. 
381, 146 P 1103. 


q 


y 


complied with the law relative to 
filing a statement showing the true 
name of the person operating under 
the name of “FEF. & Co.,’”’ was irrele- 
vant, the action not being one 
brought by a person or partnership 
doing business under a fictitious 
name so as to fall under the pro- 
hibition of Rev. Code (1919) § 1336. 
Western Electric Co. v. Dorman, 47 
SeeDo 195 oT INWWiaaihe 

95. Jenner v. Shope, 205 N. Y. 66, 
98 NE 325. 

[a] Evidence held sufficient to es- 
tablish prima facie case of noncom- 
pliance.—Jenner v. Shope, 205 N. Y. 
66, 98 NE 325. 

96. Elverson v. Leeds, 97 Ind. 336, 
49 AmR 458; Davenport Gas, etc., Co. 
v. Reimers, (lowa) 96 NW 1084. 

97. Werner Co. v. Calhoun, 55 W. 
Va. 246, 46 SE 1024. 


98. Giddens v. Bolling, 93 Ala. 92, 
9 S 427; Bjorkquest v. Wagar, 83 
Mich. 226, 230, 47 NW 235; Wall- 


hormfechtel v. Dobyns, 32 Mo. 310. 

“The plaintiff had the right to sue 
in his individual name, and in fact he 
could sue in no other way.” Bjork- 
quest v. Wagar, supra. 

99. Sinnott v. German-American 
Bank, 164 N. Y. 386, 58 NE 286; Doyle 
v. Shuttleworth, 41 Misc. 42, 883 NYS 
609; Hoyt v. Allen, 2 Hill (N. Y.) 322. 

Suit under assumed name gener- 
ally see Parties § 321. 
eon Mason v. Moridge, 8 T. L. R. 

Amendment where individual sues 
in firm name see infra § 493. 

2. Birmingham Loan, ete., Co. v. 
Anniston First Nat. Bank, 100 Ala. 
249, 13 S 945, 46 AmSR 45; O’Brien 
v. Foglesong, 3 Wyo. 57, 31 P 1047. 


*By S. BoyD DARLING (§§ 118-140). 


Pa. 466, 24 A 665, 30 AmSR 823, 

[a] Tllastration.— Where a con- 
tract for the loan of money by one of 
the defendants to the others, in con- 
sideration of a share of the profits of 
the business of those others, was 
made in Pennsylvania, but was to be 
performed in New York, whether a 
partnership existed was determinable 
by the law of the latter state. Wav- 
erly Nat. Bank v. Hall, 150 Pa. 466, 
24 A 665, 30 AmSR 823. 

[b] Rule applied.—A partnership 
between an American citizen and sub- 
jects of the enemy is governed by 
the law of the United States, in so 
far as it related to the American 
partner and the business conducted 
here. Mayer v, Garvan, 278 Fed. 27 
[mod 270 Fed. 229]. 

6. Baldwin v. Gray; 4 Mart. N. S. 
(La.) 192, 16 AmD 169; King v. Sar- 
ria, 69 N: Y¥. 24, 25 AmR “128, 

7. Wait v. Brewster, 31 Vt. 516. 

8. Allison v. Campbell, (Tex. 
Commn. A.) 1 SW (2d) 866. 

[a] General law of land.—In the 
absence of statutory regulation part- 
nerships operate under the general 
law of the land. Betts v. Hacka- 
thorn, 159 Ark. 624, 252 SW 602, 31 
ALR 847. 

9. Cross references: 

Burden of proof generally see Evi- 

dence §§ 13-24 
Presumptions generally see Evidence 

§§ 25-88. 

10. See Evidence § 14. 

a Aes, Ala.—Russell v. Bellinger, 40 

Ariz.—Pallas v. Funk, 27 Ariz. 170, 
Zook) E9i9% 

Cal.—Fawceett v. Gregg, 26 Cal. A. 
727, 148 P 524, 


718: [4% 0. 3.) 
a partnership is shown to exist, the presumption is 
that it continues in the absence of testimony to the 
contrary.’ If a person is shown to have been a serv- 
ant of a firm, the presumption is that such relation- 
ship continues, and clear evidence is needed to estab- 
lish the claim that he has become a partner.*® 

[§ 119] b. Firm Name.'* A presumption of part- 
nership arises from the use of a name such as is com- 
monly employed when a partnership exists, as “C. & 
Co.,” or “A. & Son;”!® but the presumption is not 
very strong, unless there is other evidence that these 
terms designate certain persons who are known to 
give personal attention to the business or to be finan- 
cially interested in it.1° Certainly the presumption 
from the use of such a style is not necessary and con- 
clusive.17 Even where a statute provides that the use 
of the words “and company” is prima facie evidence 
that the firm was composed of more persons than 
those whose names appear in the firm name,'® it is 
held that the presumption raised is rebuttable.'° 
While no presumption of partnership attaches from 
the use of a name which purports to be that of a cor- 


293. (3) Cobb 


Ill.— Briggs v. Kohl, 132 Ill. A. 484. 
Martin, 32 Okl. 


. Md.—National Bldg. Supply Co. v. 

Gosnell, 116 Md. 640, 82 A 557. 
Mich.—Fletcher v. Fletcher, 197 

Mich. 68, 163 NW 488. 
Mo.—Ringolsky v. Maud L. Ins. Co., 


5 La. Ann. 
16. 
afi tose TL. 


642. 
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Martin. 
588, 123 P 422. 
John Brown & Co. 


& 
Ferguson v. King, 


Haug v.«HMaug,°90 Ill. A. 604 
645, 61 NE 1053]; 


[§§ 118-121 


poration,?° a partnership liability is generally held to 
follow an ineffectual attempt of business associates 
to incorporate and a continuance of the business un- 
der the name of the pretended corporation.*1 One 
whose name forms part of a firm name is presumed to 
be a partner,?? but the presumption may be rebut- 
ted.?? 

[§ 120] c. Coownership and Joint Acts.2* The 
fact that parties give their personal attention to a 
joint enterprise,?° or that they participate in its 
profits,?® may raise a presumption of an existing 
partnership, but ordinarily the fact that persons are 
coowners of property,”* or that persons make a joint 
contract,?® or that one has an “interest” in the busi- 
ness of another without showing the extent or man- 
ner of such interest,?® or gives to the business his 
personal attention,®° raises no presumption of part- 
nership. ~ 

[§ 121] d. In Particular Actions—(1) Between 
Partners. Where an action against a partnership 
or against the individual members is brought by a 
member of the firm*! or his personal representa- 
Cobb v. [158 Pa. 263, 27 A 992. 

(4) [b] Suit by codwners.—Where 
two or more persons having a com- 
mon interest in a certain business or 


property bring an action, it must be 


Mc- | presumed that they prosecute the 


262 Mo. 241, 171 SW 56. 

Okl.—Boorigie v. Boorigie, 98 Okl. 
64, 223 P 874; Strickler v. Gitchel, 
14 Oki. 523, 78 P 94. 

Or.—Bennett v. Bennett, 83 Or. 326, 
163 P 814. 

Pa.—Frost v. Hirsch, 16 Pa. Dist. 
831, 34 Pa. Co. 613. 

R. I.—Arava v. Bebe, 139 A 302. 

Tex.—Masterson v. Cline, (Civ. A.) 
204; Clifton v. Royse Cotton 
39 Tex. Civ. A. 188, 87 SW 


Fauver v. Blue, 128 Wash. 
586, 224 P 33. 

Eng.—Burdon v. Barkus, 4 De G. 
KF. & J. 42, 45 Reprint 1098. 

[a] Partnership as a defense.— 
(1) Where, in action against the op- 
erator of a restaurant for wages by 
one claiming to be an employee, de- 
fendant raised the issue of partner- 
ship as between the parties, the bur- 
den of proving partnership rested 
with defendant who alleged its ex- 
istence. Arava v. Bebe, (R. I.) 139 
A 302. )¢2). In an action “on, a note 
which was defended on the ground 
of fraud on the part of both plaintiff 
and payee as partners, the burden of 
proof that the payee and plaintiff 
were partners rested on defendant. 
Masterson v. Cline, (Tex. Civ. A.) 264 
Sw 204. (3) Where a diamond pur- 
chased by plaintiff was placed in his 
safe, and later pledged by one who 
had access thereto to defendant, the 
burden was on defendant to show 
that plaintiff and the pledgor were 
partners in business and the owner- 
ship of the diamond. Pallas v. Funk, 
OTA TZ nO, «codes Oo. 


12. See infra § 789. 

13. Pawsey v. Armstrong, 18 Ch. 
D. 698. 

14. Partnership name see infra 
§§ 147-170. 

15. Ill.—Haug v. Haug, 90 Ill. A. 


604 [aff 193 Ill. 645, 61 NE 1053]. 
paige oS UPON v. King, 5 La. Ann. 
642. 

Mass.—Charman v. Henshaw, 15 
Gray 293. 

Okl.—Mapel v. Long-Bell Lumber 
Co., 103 Okl. 249, 229 P 793; Moning 
Dry Goods Co. v. Wiseman, 60 Okl. 
94, 159 P 259. 

Pa.—Trexler v. Africa, 42 Pa. Su- 
per. 542. 

[a] Partnership mnames.—(1) A. 
Haug & Son. Haug v. Haug, 90 Ill. 
A. 604. (2) Charman & Co. _Char- 
man v. Henshaw, 15 Gray (Mass.) 


Donald v. Gilbert, 16 Can. S. C. 700 

[a] Participation in partnership 
business.—Where the firm style was 
“A. Haug & Son,” and there was evi- 
dence that both father and son per- 
sonally gave attention to the busi- 
ness, there was a strong presumption 
that the son was a partner. Haug v. 
Haug, 90 Ill. A. 604. 

fb] Firm stationery.—Where plain- 
tiff had received letters written by 
one of the alleged partners on paper 
on which the names of both were 
printed as constituting the firm, a 
prima facie case of partnership was 
made out. McDonald v. Gilbert, 16 
Canty See k00- 

17. Willey v. Crocker-Woolworth 
Nat, Bank, 141 Cal. 508, 75 P 106, 7 
Cal. Unrep. Cas. 152; 72 P 832; Bren- 
nan v. Pardridge, 67 Mich. 449, 35 
NW 85; Altgelt v. Alamo Nat. Bank, 
(Civ. A.) 79 SW 582 [rev on other 
grounds 98 Tex. 252, 83 SW 6]. 

18. See statutory provisions. 

19. Whitlock v. McKechnie, 14 N. 
Y. Super. 427. 

20. Garbarino v. Howard, 43 Colo. 
53:0), 9b uP 193'3: 


21. See Corporations § 208. 
eae Mary v. Lampre, 6 Rob. (La.) 
23. Watson y. Hamilton, 180 Ala. 


3, 60 S 63. 

[a] Adding wife’s initials.—Add- 
ing a wife’s initials to the firm name 
of a husband’s business does not 
necessarily indicate that she is his 
partner in it, especially where the 
evidence indicates that the husband 
merely added her name to please her. 
Wagon v. Hamilton, 180 Ala. 3, 60 

24. Community of interest as test 
of partnership: 

Bete third persons see supra §§ 84— 
Between partners see supra §§ 56-75. 


25. Vaughn v. Morris, (Tex. Civ. 
A.) 180 SW 954. 

26. See supra §§ 638, 91. 
reals S.—The Patsey, 49 Ct. Cl. 

Mo.—Willoughby v. Hildreth, 182 
Mo. A. 80, 167 SW 639. 

Pa.—Hanover First Nat. Bank v. 
Gitt, 259 Pa. 84, 102 A 428; Neill v. 


Shamburg, 158 Pa. 263, 27 A :992. 
Philippine.—Smith v. Lopez, 65 
Philippine . 
W. Va.—Dotson v. Skaggs, 77 W. 
Va. 372, 87 SE 460, LRA1916D 761. 
{a] Oil lands.—Neill v. Shamburg, 


same in their individual capacity as 
co6wners and not in behalf of a part- 
PoreeEe: Smith v. Lopez, 5 Philippine 


[c] Joint payees of a negotiable 
note.—Dotson v. Skaggs, 77 W. Va. 
372, 87 SE 460, LRA1916D 761. 

28. See cases infra this note. 

fa] Promissory note.—Ryhiner v. 
Meickert, ~ 92.1) 305, (34> Amm 7 30: 
Hopkins v. Smith, 11 Johns. (N. Y.) 
161; Knott v. Knott, 6 Or. 142. 

29. Willoughby v.-sHildreth, 182 
Mo. A. 80, 167 SW 639; Levy v Mc- 
Dowell, 45 Tex. 220. 

Watson v. Hamilton, 180 Ala. 
3, 60 S 63. 

[a] Attention previously given.— 
Personal attention given by a wife 
to her husband’s business does not 
necessarily indicate that she is his 
partner in it, especially where it ap- 
pears that at a time when admittedly 
she was not a partner she was giving 
the same attention. Watson v. Ham- 
ilton, 180 Ala. 3, 60 S 63. 

31. Ark.—Wilson,_ v. 
ase Sea 207 SW 221. 

al.—Welch v. Alcott, 185 2 
198 P 626. Pewee 
fee C.—Smith vy. Lancaster, 37 App. 


Ind.—Barley v. Sansberry, 68 ‘ 
Avs 2 el 19 IN LOL Sk 2 ms 

lowa.—Richman vy. Richman, 190 
Iowa 462, 180 NW 182; Bettinger v. 
Bettinger, 169 Iowa 40, 150 NW 1025. 

Me.—James Bailey Co. vy. Darling, 
119 Me. 326, 111 A 410. 

Mich.—Klein vy. Kirschbaum, 240 
Mich. 368, 215 NW 289; Fletcher vy. 
Fletcher, 197 Mich. 68, 163 NW 488. 

Mo.—Denny vy. Brown, 193 SW 552; 
Chapin v. Cherry, 243 Mo. 375, 147 
vy 1084; Gatewood v. Bolton, 48 Mo. 

Nebr.—Simpson vy. 
Ds oe 152 NW ‘ 

.—Boorigie v. Boorigie, 98 ‘ 
64, 223 P 874. = sa 

Or.—Page-Dressler Co. v. Meader, 
118 Or. 359, 244 P 308; Bennett v. 
Bennett, 83 Or. 326, {63 P 814. 

+ rit rhs ane v. Armstrong, 18 Ch. 


Todhunter, 


Gernandt, 98 
549 


Can.—Donkin v. Disher, 49 Can. S. 
C. 60, 16 DomLR 610, 27 WestLR 428, 
5 WestWkly 870 [rev 18 B. C. 230, 
12 DomUR 405, 24 WestLR 955, 4 
WestWkly 1365]. 

Man.—Hallvorson v. Bowes, 22 
Man. 447, 5 DomLR 693, 21 WestLR 
593, 2 WestWkly 586. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 121-123] 


tive,®? the burden of proof is on 


establish the existence of a partnership between him- 
self, or the person he represents, and defendants. 
ged jointly in carrying 
on a common business for profit raises a presumption 
of partnership,** even though business be confined 
to a particular transaction or adventure,** subject 
to the qualification that if the suit is one between the 
partners and does not involve in any way the rights 
a partnership is held to exist only 
when the agreement of the parties discloses such in- 


Evidence that both were enga 


of third persons, 


tent.?® 


[§ 122] (2) By Partners against Third Persons. 
Persons who sue in the capacity of partners have the 
burden of proving that they are in fact partners,*° 
as where their right of action is upon commercial 
paper, of which their partnership is payee or in- 


dorsee.*? 


[§ 123] (8) By Third Persons against Partners. 
Subject to statutory qualifications where they ex- 
ist,°* the burden of proving a partnership and the 
liability of defendant or defendants as members 
thereof rests upon a plaintiff who sues such defend- 


PARTNERSHIP 


complainant to 


fendants.*? 


[47 C.J.] 719 


he may be relieved of that burden by stipulation of 
the parties.4° However, plaintiff is not bound to do 
more than make out a prima facie case against de- 
And under statutes providing that the 
character or capacity in which a party sues or is sued 
shall require no proof on the trial unless such char- 
acter or capacity is denied by a pleading,*? it is held 
that plaintiff is not obliged to offer proof that de- 
fendants were partners, in the absence of a plea filed 
by them denying the partnership.*® 
ity is based not on the existence of an actual part- 


Where liabil- 


nership, but on an estoppel, the burden is on plain- 


tiff to prove that defendant held himself out as a 
partner, although he was not so in fact,** but he may 
make out a prima facie case by evidence of general 
notoriety in the community.*® 
ment of a prima facie case by plaintiffs,4® the bur- 


Upon the establish- 


den of going forward with the evidence to show that 


ant or defendants as partners,*® except in so far as 


Newfoundl.—O’Donnell vy. O’Don- 
nell, 5 Newfoundl. 169. 
$2.) Harrington) .vi si Hawvey, 238 


Mich. 108,-213 NW 145. 

Miller v. Hale, 96 Mo. A. 427, 
258. 

See cases infra this note. 
Architects in erecting a build- 

Paar v. Hale, 96 Mo. A. 427, 


[b] gouchord acting jointly for a 
client.—Robinson vy. Anderson, 20 
Beav. 98, 52 Reprint 539 [aff 7 De G. 
M. & G. 339, 56 EngCh 185, 44 Reprint 
94]; McGregor v. Bainbridge, 7 Hare 
164 note, 27 EngCh 164 note, 68 Re- 
print 67 note. 


35. Rosenblum v. Springfield Prod- 
uce Brokerage Co., 243 Mass. 111, 
137 AN) 357. 


Necessity of intent as between 
partners see supra § 47. 

36. Boswell v. Dunning, 5 Del. 
231; Robinson v. Parker, 11 App. (D. 


©.) 132; Campbell v. Hood, 6 Mo, 2113” 


Dempsey v. Harrison, 4 Mo. 267; 
Watts v. Pierson, 170 Mo. A. 5382, 
156 SW 724; McGregor v. Cleveland, 
5 Wend. (N. Y.) 475. 

87. Boswell v. Dunning, 5 Del. 
231; McGregor v. Cleveland, 5 Wend. 
(N. Y.) 475. 


38. See cases infra note 43. 

39. U. S.—Hichel v. Sawyer, - 44 
Fed. 845. 

Ala.—Letson v. Hall, 1 Ala. A. 619, 
55 S 944. 

Colo.—Kent v. Cobb, 24 Colo. A. 
264, 133 P 424. 

Fla.—Armbrecht Lumber Co. v. 


Adair, 91 Fla. 460, 108 S 222 
Ga.—Cowart v. Fender, 1371Ga. 586, 

73 SE 822, AnnCas1913A 932; Taylor 

v. Swift, 37 Ga. A. 108, 139 SE 121. 


Ti.—=Smith vv. Knight, 71, Il: 148, 
22 AmR 94. 
Iowa.—De Long v. Whitlock, 204 


Iowa 701, 215 NW 954; In re Schultz, 
196 Iowa 125, 194 NW 242; Florence 
v. Fox, 193 lowa 1174, 188 NW 966; 
Anfenson v. Banks, 180 Iowa 1066, 
163 NW 608, LRA1918D 482; Dupuy 
v. Sheak, 57 Iowa 361, 10 NW 731; 
Byington v. Woodward, 9 Iowa 360. 


Ky.—McCullom v. Archer, Rt EB 
“Op. 731. 
La.—Meeker v. Cummings, 22 La. 


Ann. 317; 
Ann. 326. 
Md.—Beall v. Poole, 27 Md. 645. 

Mass.—Howe v. Thayer, 17 Pick. 
esi 

Miss.—Harris v. J. A. Stuart Lum- 
ber Co., 145 Miss. 809, 110 S 836; Yar- 
Bite v. Donoghue, 134 Miss. 578, 


“99 S 
et rotiie v. Clear, (A.) 2 SW 
(2d) 154; Bevan v. Hill, (A.) 284 SW 


Atwater v. Colton, 18 La. 


j 


¥ 


174; Pioneer Lumber Co._v. Van 
Cleave, (A.) 279 SW 241; Bevan v. 
Hill, (A.) 262 SW 416. 


Mont.—Bresee v. Smith, 73 Mont. 
oie, ao ae 402 

Nebr.—McDonald_ v. 44 
Nebr. 163, 62 NW 444. 

N. Y.—Bakmazian v. Tatosian, 161 
NYS 450. 

Okl=—Karmens’ (Co-op. jEl. ~Co Vv. 
Farmers’ Union Co-op. Exch., 127 Okl. 
275, 260 P 755; Ottawa County Nat. 
Bank v. Bouldin, 117 Okl. 104, 246 P 
434; Mapel v. Long-Bell Lumber Co., 
LOS OK 249,, 229P. (93h a sandenss Vv. 
Perey, 94 Okl. 145, 221 BP 420; Mon- 
ing Dry Goods Co. v. Wiseman, 60 
OR V9 abr B25 9: 

Or.—H. H. Worden Co. 
120 .Onr:) 66; 250 P 375. 

Pa.—Beaver v. Slane, 271 Pa. 317, 
114 A 509; In re Gibbs, 157 Pa. 59, 
27 A 388, 22 LRA 276; Hallistead v. 
Coleman, 143 Pa. 352, 22 A 977, 13 


Jenkins, 


v. Beals, 


LRA’) 370% Thompson iv. Riot, 52 (Pa. 
Super. 305; Biggin v. Ogden, 20 Pa. 
Dist; 85L. 


Tex.—Griffin v. Palatine Ins. Co., 
(Commn. A.) 235 SW 202 [rev (Civ. 
A.) 202 SW 1014, and set aside on reh 
(Commn. A.) 238 SW 6387]; Goodner 
Wholesale Grocer Co. v. Bellomy, 
(Civ, A.) 2900S'W. 9LiePaceiev. Rose 
Nites = Co. ACCiva 2AD) E2590 SIW. 89625 
Rothe v. Jones, (Civ: A.) 2837 SW 581. 

W. Va.—Harris v. Welch, 87 W. Va. 
154, 104 SE 277. 

Ont.—Pierce v. Waldman, etc., Sil- 
ver Mines’ Co., 2. OntWN 258, 17 
OntWR. 419. 

[a] Stockholders of a bank.—In 
an action to charge stockholders in 
a bank as partners, the burden is not 
on defendants to show that the bank 
was incorporated, or was a limited 
partnership, but is on plaintiff to 
show that it was a partnership, as 
alleged in his complaint. MHallstead 
ve Coleman, 143 Pa., 8525-22) -Avi977, 
13 LRA 370. 

40. Bristol, etc., Co. v. Skapple, 17 
N. D. 271, 115 NW 841 

[a] Two partnerships of same 
name.—In an action for the price of 
goods sold to a partnership, a de- 
fendant by separate answer and stip- 
ulation admitted the sale, and that he 
was a member of a partnership of 
the same name as the partnership to 
which the goods were alleged to have 
been sold, but it was alleged that 
there were two partnerships by that 
name, and that defendant was not a 
member of the partnership which 
dealt with plaintiff. By thus narrow- 
ing the issues, the burden of proof 
as to the only remaining issue wheth- 
er defendant was a member of the 


there is no partnership,*’ or if there was a partner- 
ship, that defendants were not members of it,*® or 
did not hold themselves out as partners,*® or other 
facts relieving them, or any one of them, from lia- 
bility,°° is east upon defendant. 


The burden of proy- 


partnership which purchased the 
goods was not shifted from plain- 
tiff to defendant, but still remained 
on plaintiff. Bristol, etc., Co. v. Skap- 
ple TIN. DE 271) ae INE 641s 
41. Ala. te Ada: 
AX. 619,55 S944. 
14 La. Ann. 


A 5 Map 
831; Mary v. Lampré, 6 Rob. 314. 

Mo.—Campbell v. Hood, 6 Mo. 211, ” 

Or.—Knott v. Knott, 6 Or. 142. 

N. B.—Gilbert v. McDonald, 28 N. 
B. 102. 

[a] Indorsement of note.—Where 
a note, made payable to the order of 
a firm, is indorsed by each member 
of the firm separately, in the absence 
of proof to the contrary, the payees 
will be presumed to be commercial 
partners, and each bound by his in- 
dorsement for the whole amount of 
nee note. Bell v. Massey, 14 La. Ann. 

ol. 

[b] Correspondence.—The facts 
that two persons use a letterhead 
containing a firm name composed of 
defendants’ Surnames and the indi- 
vidual names of the parties in an- 
swering correspondence addressed to 
them as a firm, and that such cor- 
respondence was signed in ink in the 
firm name, prima facie establish a 
partnership between defendants as to 
third persons, and makes them liable 


as such. Gilbert v. McDonald, 
B. 102 ene 
42. See statutory provisions. 


43. Bredhoff v. Lepman, 181 Ill. A. 
247; McClaren vy. Dawes Electric 
Sign, etc., Co., 86 Ind. A. 196, 156 NE 

Necessity and sufficiency of denial 
of partnership see infra § 529. 

44. Vinson v. Beveridge, 10 D. C. 
597, 36 AmR 1138; McLewee v. Hall, 
NOS NE Wie e639), § NE £36)59 “Irvine ve 
Pe en ee CNY): 64; Johns- 
on’s App Ra eo AnT6. Seull’ 

115 Pa. 141, 7 A 588. pa Oe 


45. Thompson v. Toledo First Nat. 
Bank, 111 U. S. 529, 4 SCt 689, 28 aS 
ed. 507; Wood v. Pennell, 51 Me. 52; 


Mershon vy. Hobensack, 32 Nie ei, 1G. 
ome, batt (2odmeNein lay 580]; Adams v. 
Morrison, 113 N. Y. 152, 20 NE 8209. 


Admissibility of general repu 
see infra § 131 § putation 


ry on sont ts note 41. 

| ark v. Jones, 87 Ala. 

sheen a. 474, 6 
48. Stockhausen v. Johnson, 173 


Iowa 413, 155 NW 823. 

49. Guin v. Grasselli Chemical Co., 
197 Ala. 117, 72 S 413: Sheldon -v. 
Bigelow, 118 ‘Iowa 586, 92 NW 701. 

50. U. S.—Harrill v. Davis, 168 
Fed. 187, 94 CCA 47, 22 LRANS 1153 
[rev 7 Ind. T. 152, 104 SW 573, 15 


720 [47 C.J.] 
ing the issue, however, still remains upon plaintiffs.** 

[§ 124] 2. Admissibility—a. In General. Rules 
as to admissibility of evidence generally®? are ap- 
plicable in the trial of issues relating to the existence 
of a partnership or the alleged membership of in- 
dividuals therein.®? Evidence admissible only on the 
issue of existence of a partnership cannot later, 
when the existence of the partnership is conceded, 
be used to impeach the veracity of defendant.°* <A 
statute permitting proof of a partnership by affidavit 
does not preclude the showing of the fact by a wit- 
ness at the trial.°® 

[§ 125] b. Articles of Partnership, Agreements, 
Certificates.°° Written partnership agreements en- 
tered into by persons alleged to be partners are ad- 
missible upon the issue of the existence®* and mem- 
bership of a partnership,°® even against one who be- 
came a partner after their original execution.°® But, 
if not signed by the parties, they are not admissible 
as the partnership articles.°° Contracts between 
parties, if construed to be in effect partnership agree- 
ments, are admissible on the issue of the partnership 
existence,®! but if they do not purport to be partner- 
ship articles, they are not admissible as such,®? even 
though they may be used as the basis for an inference 
that a partnership exists.°* The refusal to producesa 
partnership agreement is evidence from which it may 
be inferred that, if it were produced, it would show 
the partnership as alleged by plaintiff.°* 


AnnCas 1134]. 


Ala.—Clark v. Jones, 87 Ala. 474, 
6s 362. 


v. Roulstone, 2 N. 
La.—Ahrens, ete., Mfg. Co. v. Caire, N. 


PARTNERSHIP 


‘ship may be proved’* or disproved’® by parol. 


ERGs 585) OLIN SOs 
water, 3 N. Y. Super. 
. Super. Bie 
C.—Sawyer v. Grandy, 113 N. C. 


£§§ 123-126 


A memorandum of an agreement to be entered in- 
to at some future day by the same parties who later 
signed an agreement, in the handwriting of one of 
them, is admissible to show his intention to become 
a partner at a date prior to that of the articles of 
partnership,®® but only as affecting him.°® 

A certificate of partnership is competent evi- 
dence of the existence of the partnership,®’ even 
though it was not filed until after the transac- 
tion in issue, where there was testimony that the 
relationship between the parties remained un- 
changed.** Statutes requiring the recording of cer- 
tificates of partnership andsmaking the record of a 
certificate prima facie evidence of the existence of 
the partnership®® do not, in the absence of provisions 
to that effect, make other evidence of the existence 
of the partnership than the record of such certificate 
inadmissible.?° > 

The fact that the articles are not*registered as re- 
quired by statute does not render them inadmissible 
in an action by third parties against a partner.’ 

[§ 126] c. Parol Evidence Generally.** Subject: 
to the limitations, if any, imposed by the operation: 
of the best evidence rule, where there is a written 
partnership agreement,‘* the existence of a partner- 
On 
this issue, the conduct of a party, if near enough to 
the transaction in point of time,’® is admissible,*7 
notwithstanding a statute declares that a partner- 
NE 283, 36 AmSR 473; Smith v. Hart,. 
179 Ill. A. 98; Frankenstein v. North, 


79 Ill. A. 669. 
Me.—Gilbert v. Whidden, 20 Me. 


Beach v. Vande- 
265; Mitchell 


5 La. A. (Orleans) 154. 42, 18 SE 79. 267; Bryer v. Weston, 16 Me. 261. 
Mass.—Howe v. Thayer, 17 Pick. 58. Hunn v. McKee, 26 N. C. 475. Mo.—Dixon v. Hood, 7 Mo. 414, 38 
91. 59. Strecker v. Conn, 90 Ind. 469.| AmD 461; King v. Ham, 4 Mo. 375; 
Pa.—Rowland v. Estes, 190 Pa. 111, 60. Tweed v. Lowe, 1 Ariz. 488, 2] Bevan v. HEIL CAS)! 28S. Aras 
42 A 528. P 757. See De Temple v. Mitchell, Bn eb ee Vv. Turner, 


{aj Dormant partner.—The bur- 


den of proof to show such fact is on | that, 


15) Colo was? 127; 62 
in an action to enforce claims 


(AD) 232 SW 743: 
goin v. Scott, 111 Mo. A. 46, 8 
Sw 918. 


P 434 (holding 


one claiming to be a dormant part- 
ner. Rowland v. Estes, 190 Pa. 111, 
42 A 528. 

{b] Dissolution of partnership.— 
If plaintiff establishes a prima facie 
case against defendant as a member 
of a partnerghip, the burden is on 
defendant to prove his defense that 
there was a dissolution of the part- 
nership as it regarded himself, and 
notice thereof to plaintiff before the 
debt was incurred. Howe v. Thayer, 
17 Pick. (Mass.) 91. 

{e] Organization of corporation.— 
The- burden is on defendants to prove 
the existence of a corporation if they 
rely on that fact to relieve them from 
liability as partners. MHarrill v. Da- 
vis, 168 Fed. 187, 94 CCA 47, 22 
LRANS 1153 [rev 7 Ind. Ty 152, 104 


SW 573, 15 AnnCas 1134]; Clark v. 
Jones, 87 Ala. 474, 6 S 362; Ahrens, 
ete); Mites Co; va Caire, 5) Ga, A, (Or- 


leans) 154. 

51. Harris v. Welch, 87 W. Va. 
154, 104 SE 277. 

52. See Evidence §§ 89-1729. 

53. See infra §§ 125-135. 

54. Ray v. Gettas, 8 OntWN 318. 

55. Boyajian v. Reinheimer, (Mo.) 
_250 SW 364 [aff (A.) 229 SW 441]. 


56. Books, papers, accounts, and 
similar writings see infra § 129. 
57. Conn.—White v. Taylor, 91 


Conn. 581, 101 A 231. 

Ga.—Pursley v. Ramsey, 31 Ga. 
403. 

Tll.— Flock v. Williams, 175 Ill. A. 
319: 

Iowa.—Williams v. Soutter, 7 Iowa 
435. 

Md.—Fletcher v. Pullen, 70 Md. 205, 
16 A 887, 14 AmSR 355. 

Mass.—Currier _ v. 
Allen 19. 

Mich.—Doty v. Gillett, 43 Mich. 203, 
5 NW 89. 

ING eX 


Silloway, 1 


Tannenbaum v. Armeny, 81 


for labor against an alleged partner, 
where the evidence of partnership 
was conflicting, and there was testi- 
mony that an unsigned partnership 
contract in evidence had been drawn 
by him, and its execution requested 
and refused, it was error to charge 
the jury that such paper might be 
considered a circumstance tending to 
prove the partnership). 


eon Hermann v. Rolin, 28 O. C, A. 

62. Denithorne vy. Hook, 112 Pa. 
240, 3 A 777. 

63. See infra § 129. 

64. Whitney v. Sterling, 14 Johns. 
CNR Ya) 215. 

65. Beall v. Poole, 27 Md. 645. 

66. Beall v. Poole, supra. 

67. Mortimer v. Marder, 93 Cal. 
172, 28 P 814; Milligan v. Butcher, 
23 Nebr. 683, 37 NW 596; Fletcher 


American Nat. Bank v. Wells, 282 Pa. 
164, 127 A 468. 

68. Fletcher American Nat. Bank 
v. Wells, supra. 


69. See statutory provisions. 

70. Houfek v. Held, 75 Nebr. 210, 
106 NW 171; Schneider v. Patterson, 
38 Nebr. 680, 57 NW 398. 

Ppa le, Rosaly v. Graham, 16 Porto 
Rico 156. 

72. Declarations and admissions 


see infra § 127. 

73. See Bvidence § 1265. 

74. U. S.—Benedict v. Davis, 3 
EB. Cas. No. 1,293, 2 McLean 347; In 
re Warren, 29 F. Cas. No. air 191, 2 
Ware 322, 5 NYLegObs 327. 


Ark.—Rector vy. Robins, 74 Ark. 
437, 86 SW 667. 
Cal.—Irvine, etc., Lumber Co. v. 


Holmes, 26 Cal. A. 453, 147 P 229. 
Del.—Jones v. Purnell, 21 Del. 444, 
62 A 149. 
Ill.—Van Housen v. Copeland, 180 
Tll. 74, 54 NE 169 [aff 79 Ill. A. 139]; 
Speyer v. Desjardins, 144 Ill. 641, 33 


Nebr.—Schneider v. Patterson, 38 
Nebr. 680, 57 NW 398. 

N. Y¥.—Gratwick v. Smith, 202 App. 
Div. 600, 195 NYS 568. 
9h V. inn, 112-Or, J, 228 2 


& eee v. Levan, 1 Watts & 

S..c 100 S. Ce 
238, 84 SH 783. 

Tex, —Allison v. Campbell, (Commn. 
A.) 298 SW 523. 

Eng. —Alderson v. Clays da Stari: 
2 ECL 157, 171 Reprint 511 


405, 

75. sind: —Macy v. Combs, 15 Ina. 
469, 77 AmD 103. 

Mo.—Hughes v. Ewing, 162 Mo. 
261, oe SW 465. 

N. Y.—Griffin v. Carr, 21 App. Div. 
51, 47 NYS 323 [aff 165 N. Y. 621 
mem, 59 NE 1123 mem]; Peyser v.. 
Myers, 18 NYS 736 faff.135 N. Y. 599, 
32 NE 699]. 

Or.—Willis v. Crawford, 38 Or. 522, 
63 P 985, 64 P 866, 53 LRA 904, 

B. C.— Kelly Vv Sayle, LOBE Cor 
15 DomLR 776, 26 WestLR 877. 

76. See cases infra this note. 

[a] Three nonths.—HEvidence that 
defendants were in partnership three 
months after the date in question is 


ae lS Fleshman vy. Collier, 47 
a , 
[b] Two years.—Evidence of joint 


contracts by defendants in 1856 is 
not admissible to prove them part- 
ners in 1854, Green x Caulk, 16 Md. 


556 
77. U. S.—In re abate LORRY 
No. 5,604, 2 Hask. 34. Sob 
Ala.—Eggleston v. Wilson, 211-Ala. 
140, 100 S 89; McGrew v. Walker, 
17 Ala. 824. 
el.— Jones v. Purnell, 21 Del. 
62 A 149. as 
Fla.—Rentz v. Live Oak Bank, 61 
Fla. 403, 420, 55 S 856 [quot Cyc]. 
Ga.—Fleshman v. Collier, 47 Ga. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“4 


§§ 126-127] 


ship ean be formed only by the consent of all the 
parties thereto,’® or makes a record of the certifi- 
cate of a partnership prima facie evidence of its 
Statements of the parties as to whether 
or not a partnership existed between them are not 
admissible to vary or control the terms of their agree- 
ment fully disclosed by evidence aliunde.*° 

[§ 127] d. Declarations or Admissions of Part- 
The admissions or declara- 
tions of an alleged partner are admissible as against 


existence.‘® 


ners*!—(1) In General. 


* PARTNERSHIP 


him in proof of the existence of a partnership,®* even 


2538; Perry v. Butt, 14 Ga. 699. 
Tll.—-Rufty v. Rankin, 183 Ill. A. 
484 


Md.—Green v. Caulk, 16 Md. 556. 
N. Y.—Matter of. Dusenbery, 106 
App. Div. 235, 94 NYS) 1075. Peyser 
v. Myers, 18 NYS 736 [aff 1385 N. Y. 
599, 32 NE 699]. : 
Tex.—Davis Vv. Bingham, (Civ. A.) 
46 SW 840; Reliance Lumber Co. v. 
White, (Civ. A.) 38 SW 391; Wood 
v. Samuels, 1 Tex. A. Civ. Cas. § 922, 
“A partnership may be proved be- 
tween the parties, as well as with 
others, by evidence of the acts, deal- 
ings, conduct, admissions and decla- 
rations of the parties themselves, as 
well as by direct proof in different 


lines.” Jones v. Purnell, 21 Del. 444, 
446, 62 A 149. 
78. Niroad v. Farnell, 11 Cal. A. 


767, 106 P 252. 


79. See supra § 125. 
g0. Peck v. Lampkin, 200 Ala. 132, 
75 S 580; Sawyer v. Grandy, 113 N. 


O42, 23) SH9. 
81. Cross references: 
Admissions by attorney see Attorney 
and Client § 157. 
Authority aA a som generally see 
Agency § 2 
Declarations eee te as evidence 
see Evidence §§ 186-259. 
Judgment by default as admission 
see infra § 134. 
32... U.S —Thomas) v. Wolcott, 23 
. No. 18,915, 4 McLean 365. 
Tallapoosa County Bank v. 
Salmon, 12 Ala. A. 589, 68 S 542. 


Ariz. 

Ark.—Herman Kahn Co. v. Bowden, 
Oa 23, 96 SW 126, 10 AnnCas 
13 


Colo.—Richardson v. Keely, 58 
Colo. 47, 142 P 167; Hodgson v. Fowl- 
er, 24 Colo. 278, 50 P 1034. 

Fla.—De Soto Nat. Bank v. Ar- 
eadia Electric Light, etc., Co., 59 Fla. 
499, 484, 52 S 612 [cit Cyc]. 

Ga.—Ford v. Kennedy, 64 Ga. 537; 
Cary v. Simpson, 15 Ga. A. 280, 82 SH 
918. 


Ill.—Scovern v. Schevlen, 209 Ill. 
170. 


Ind.—Vannoy v. Klein, 122 Ind. 416, 
2a NE 5265 Uhl v. Harvey, 78 Ind. 
26; Bennett v. Holmes, 32 Ind. 108; 
Bisel v. Hobbs, 6 Blackf. 479. 

Iowa.—De Long v. Whitlock, 204 
Iowa 701, 215 NW 954; Work v. Mc- 
Coy, 87 Iowa 217, 54 NW 140; Flem- 
ing v. Stearns, 79 Iowa 256, 44 NW 
376; Barcroft v. Haworth, 29 Iowa 
462; Wallace v. Berger, 14 Iowa 183; 
Cleghorn v. Johnson, 11 Iowa 292. 

Me.—Palmer v. Pinkham, 33 Me. 
32, 37 Me. 252. 


A. 


Md.—West v. Driscoll, 142 Md. 205, 
120 A 445. , 

Mass.—Mersick v. Bilafsky, 205 
Mass. 488, 91 NE 889; Smith v. Col- 
lins, 115 Mass. 388. 

Mich.—Chamberlin v. Fisher, 117 


Mich. 428, 75 NW 931; Armstrong v. 
Potter, 103 Mich. 409, 61 NW 657. 
Minn.—McDonald v. Campbell, 96 
Minn. 87, 104 NW 760; Sullivan y. 
Murphy, 23 Minn. 6. } 
Mo.—Clark v. Huffaker, 26 Mo. 264; 
St. Louis Brewing Assoc. v. Schafer, 
210 Mo. A. 213, 242 SW 692. 
N. H.—Grafton Bank v. Moore, 14 
N. H. 142) 13 N. H...99, 38 AmD 478. 
N. J.—Seabury v. Bolles, 51 N. J. L. 
103, 16. Ae54, 11 ERA 136 Patt 52) Ne J. 
L. 418, 21 A’952]. 


« [47 C. J.—46] 
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N. Y.—BHlliott v. Vallaro, 16 App. 
Div. 630, 44 NYS 1072; Greenwood 
v. Sias, 21 Hun 391; Kirby v. Hewitt, 
26 Barb. 607; McCall v. Moschcowitz, 
14 Daly 16, 1 NYSt 99, 10 NYCivProe 
107; Fenn v. Timpson, 4 E. D. Smith 
276; Rems v. Cohen, 185 NYS 103; 
Kipper v. Sizer, 2 NYSt 386; McPher- 
son v. Rathbone, 7 Wend. 216. 

INT (CS am First Nat. Bank v. 
Hall, 174 N. ©. 477% 93 SE 981. 

Okl.—Hoteling v. McCarty, 46 Okl. 
541, 149 P 142. 

Pa.—In re McNeilan, 167 Pa. 473, 


31 A 727; Batdorff v. Farmers’ Nat. 
Bank, 61 Pa. 179; Drennen v. House, 
41 Pa. 30; McClelland v. Lindsay, 1 


Watts & S. 360; Taylor v. Henderson, 
17 Serg. & R. 453; Entwisle v. Mul- 
ligan, 9 Pa. Cas. 417, 12 A 766; Frost 
Vv: Hirseh, 16 Pa... Dist? 831,34. Ea. Co. 
613; McNeilan’s Est., 4 Pa. Dist. 45, 
pe Co. -46 [aff-167, Pa. 473, 31, A 
i 

S. C.—MecCorkle y. Doby, 32 S. C. 
L. 396, 47 AmD 560. 

Tex.—_ Wallis v. Wood, 7 SW 852; 
Harvey Co., Ltd., v. Braden, (Civ. A.) 
260 SW 6553 White v. Whaley, INS Sr 
Ay Cine Case Salon: 

SEA ce v. Vanduzen, 22° Vt. 

Wash.—Willamette Casket Co. v. 


McGoldrick, 10 Wash. 229, 38 P 1021. 
Wyo.—Carr v. Wright, 1 Wyo. 157. 


Ont.—Lee vy. Macdonald, 6 U. C. Q. 
BONS! 303 
83. Fleming v. Stearns, 79 Iowa 


256, 44 NW 376; Harris v. Welch, 87 
W. Va. 154, 104 SE 277. 

[a] Pleading in other action.—In 
an action on a note representing a 
loan made by an alleged member of a 
firm, wherein the only partner served 
set up a nonexistence of the partner- 
ship, his failure to deny the relation 
in another action against him as a 
member of the same firm was admis- 
sible against him as an admission. 
Harris v. Welch, 87 W. Va. 154, 104 
SH 277. 

84. Fla.—Barwick  v. 
46 Fla. 433, 35 S 138. 

Ga.—Swygert v. Haralson Bank, 13 
Ga. A. 640, 79' SE 759. 


Alderman, 


Iowa.—Barcroft v. Haworth, 29 
Iowa 462; Byington v. Woodward, 
9 Iowa 360. 

Mass.—Mersick v. Bilafsky, 205 
Mass. 488, 91 NE 889. 

Mich.—Armstrong v. Potter, 103 


Mich. 409, 61 NW 657; Chamberlin v. 
Fisher, 117 Mich. 428, 75 NW 9281. 

Pa.—Dinger v. Friedman, 279 Pa. 
8, 123 A 641; In re McNeilan, 167 Pa. 
473, 31 A 727; Reed v. Kremer, 111 
Pa. 482, 5 A 237, 56 AmR 295; Ed- 
wards v. Tracy, 62 Pa. 374; Painter 
vy.) LAuUstin, | 3%..Pa. 458°" "Welsh nv. 
Speakman, 8 Watts & S. 257; Haugh- 
ey v. Strickler, 2 Watts & S. 411. 

Tex.—Wallis v. Wood, 7 SW 852. 

Wash.—Nilsson nig McDole, ity 
Wash. 312, 131 P1141. 

90 W. 


Ww. , 
Va. 748, 111 SE 750. 
Rex Gilbert v. McDonald, 28 N. B. 
86. U. S.—Corps v. Sp Taste (iy be 
eh rake 8,252, 2 Wash. CCE sss. 
i Chemical 
Cun 97 Ala. 117; 72 ‘Ss 413; Owens- 
boro Wagon Co. v. Bliss, 132 Ala. 253, 
31 S 81, 90 AmSR 907; Tuscaloosa 
First Nat. Bank v. Leland, 122 Ala. 
289, 25 S 195; Humes vy. O’Bryan, 


though made to others than plaintiff,S* 
istence of the partnership may be proved by the sep- 
arate admissions of all of the partners,°* or by the 
admission of an agent acting equally for all, and 
under their authority.®® 
admission by one partner of the existence of a part- 
nership cannot be given in evidence against an al- 
leged partnership unless made in the latter’s pres- 
ence or unless the latter authorized or assented to the 
admission or has adopted or ratified it,°® the rule of 


[47 C.J.] 721 


and the ex- 


Ordinarily, however, the 


74 Ala. 64; Cross v. Langley, 50 Ala. 
8; Thornton v. Kerr, 6 Ala. 823. 

Ark.—Rector v. Robins, 74 Ark. 
437, 86 SW 667; Stiewel v. Borman, 
638 Ark. 30, 37 SW 404; Campbell v. 
Hastings, 29 Ark. 512. 

Cal.—Salinas City Bank v. De Witt, 
97 Cal. 78, 31 P 744; Vanderhurst v. 
De Witt, 95. Cal. 57, 301(P-94, 20) ERA: 


59Ds 
Conn.—Coe v. Kutinsky, 82 Conn. 
Strong v. Smith, 62 


85, 74, A L065; 
Conn. 39, 25 A 395; Butte Hardware 
Co. vs Wallace, 59 Conn. 336, 22 A 


330. 

Ga.—Shaw v. Jones, 133. Ga. 446, 
66 SE 240; Smith v. Ferrario, 113 Ga. 
872, 39 SE 428; Thompson v. Mallory, 
108 Ga. 797, 33 SE 986; Phillips v. 
Trowbridge Furniture Co., 86 Ga. 699, 
13 SE 19; Flournoy v. Williams, 68 
Ga. 707; Ford v. Kennedy, 64 Ga. 
537; Sankey v. Columbus Iron Works, 
44 Ga. 228; Drumright v. Philpot, 16 
Ga. 424, 60 AmD 738; Leidy v. Gould, 
37 Ga. A. 410, 140 SE 400; Davidson 
heen one 2 Ga. A. 432, 58 SE 
Ida.—Orofino Rochdale Co. v. Fred 
A. Shore Lumber Co., 43 Ida. 425, 252 
P 487; Cupples v. Stanfield, 35 Ida. 
466, 207 P 326. 

Ill.— Metzger v. Manlove, 241 Ill. 
113, 89 NE 249; Conlan v. Mead, 172 
Ti, 13,49 NEV 720) [att TOMI. MASS Si: 
Gregory v. Martin, 78 Ill. 38; Bishop 
v. Georgeson, 60 Ill. 484; Gardner v. 
Northwestern Mfg. Co., 52 Ill. 367; 
Degan v. Singer, 41 Ill. 28; Gordon v. 
Bankard, 37 Ill. 147; Bleck v. Soef- 
fing, 241 Ill. A. 40; Conley v. Jen- 
nings, 22 Ill. A. 547; Sailors v. Nixon- 
Jones Printing Co., 20-Ill. A. 509. 

Ind.—King v. Barbour, 10, Ina Sesi5i; 
Pierce v. McConnell, 7 Blackf. 170. 

196 Iowa 125, 
194 Nw 242; Jenkins v. Barrows, 73 
Iowa 438, 35 NW 510; Southern White 
ecige Co. v. Haas, 73 Iowa 399, 33 NW 

657, 35 NW 494; Chambers v. Grout, 
63 ‘Iowa 342, 19 .NW 2093 Clinton 
Lumber Co. v. Mitchell, 61 Iowa 132, 
16 NW 52; Brown v. Rains, 53 Iowa 
81, 4 NW 867; Danforth v. Carter, 4 
soy 230; Evans v. Corriell, 1 Greene 

5. 

Kan.—Howard v. Woodward, 52 
Kan. 106, 34 P 348; Johnston v. Clem- 
ents, 25 Kan. 376. 

IKxy.—Coilinsworth vy. Ironton Lum- 
ber Co., 203 Ky. 419, 262 Sw 592: 
Graham v. Swann, 148 Ky. 608, 147 
SW 11; Mathis v. Taylorsville Bank, 
436 Ky. 634, 124 SW 876; Arkenbure: 

. Bonnie, 30 SW 965, 17 Kyl 225. 


“La.—Manion vy. Crowe, (hae 9 AN 
(Orleans) 383. 
Me.—McLellan v. Pennell, 52 Me. 


402. 

Md.—Fletcher v. Pullen, 70 Md. 205, 
16 A 887, 14 AmSR 355. 

Mass. — Winchester v. Whitney, 138 
Mass. 549; Abbott v. Pearson, 130 
Mass. 191; Ruhe v. Burnell, 121 Mass. 
450; Robins v. Warde, 111 Mass. 244; 
Currier v. Silloway, 1 Allen 19; Dut- 
vee v. Woodman, 9 Cush. 255, 57 AmD 

Mich.—Scholtz v. Freud, 128 Mich. 
72, 87 NW 130; Armstrong v. Potter, 
103 Mich. 409, ‘61 NW 657 

Minn.—Boosalis v. Stevenson, 62 
Minn. 193, 64 NW 380; McNamara v. 
Eustis, 46 Minn. 311, 48 NW 11238. 

Miss.—Boyd v. Ricketts, 60 Miss, 
62; Lea v. Guice, 21 Miss. 656. 


(aaa i few CAA 


exclusion extending to pleadings by the parties.’? 
Nor is the declaration made admissible by the fact 
that it was made after dissolution of the partner- 
But the statement of one party made in the 
presence of another and not denied by him that the 
latter is a partner is properly admissible as evidence 
tending to show a partnership,*® and testimony at 
the trial by one partner that another is a member 
of the firm is admissible, such testimony not being 
a declaration within the meaning of the rule.®° 
self-serving declarations of a partner are not admis- 
And so declarations of one 
sued as a partner, made before suit was brought, 
that he was never a member of the firm are inad- 
missible in his behalf against plaintiff,°? unless 


ship.*§ 


sible in his behalf.?1 


Mo.—Filley v. 
bs i (Se De <Coyale int 


McHenry, 71 Mo. 
Hood, 7 Mo. 414, 38 
AmD 461; Harris v. McQuay, (A.) 
300 SW 305; Bevan v. Hill, (A.) 284 
SW 174; Scott v. Scott, (A.). 265 Sw 
864; Hely v. Hinerman, 208 Mo. A. 
691, 236 SW 698; Willoughby v. Hil- 
dreth, 182 Mo. A. 80, 167 SW 639; 
Keim, ete., Hardware Co. v. Williams, 
154 Mo. A. 716, 136 SW 1; Huyssen v. 
Lawson, 90 Mo. A. 82; Osceola Bank 
v. Outhwaite, 50 Mo. A. 124. 

Nebr.—Weir v. Illinois Nat. Bank, 
48 Nebr.. 791, 67 NW 792; Weeks v. 
Palmer Deposit Bank, 44 Nebr. 684, 
62 NW 874; McCann v. McDonald, 7 
Nebr. 305: Converse v. Shambaugh, 
4 Nebr. 376. 

Nev.—Mears v. James, 2 Nev. 342. 

N. H.—Johnson v. Gallivan, 52 N. 
H. 143; Grafton Bank v. Moore, 13 N. 


H. 99, Pe AmD 478. 
N. Marshall, 67 N. J. 


J.—Carey v. 
L. 236. 51 A 698; Flanagin v. Cham- 
TOR IN: 


DLO, aeeNi nt wa Cee Sil. 

N. Y.—Rogers v. Murray, 

Y. 658, 18 NE 261; Brown v. Mailler, 
12 N. Y. 118; Franklin v. Hoadley, 
11S PA pps Div. 2538, L0L ON YS, 4374; 
Mathiasen v. Barkin, 62 App. Div. 
614, 70 NYS 770; Whitney v. Wardell, 
HOM EIN Dy Lo ddNeyS dl Osis Kaba wv 
Hewitt, 26 Barb. 607; Lyon v. Fitch, 
61 N. Y. Super. 74, 18 NYS 867; Pretz- 
felder v. Strobel, 17 Misc. 152, 39 NYS 
333; Rives v. Michaels, 16 Misc. 57, 
37 NYS 644; Menzie v. Wolff, 120 
NYS 53; James Reilly Repair, ete, 
Co. v. Gallagher, 108 NYS 655; Shee- 
han v. Fleetham, 21 NYS 128; Garo- 
falo v. Errico, 7 NYSt 425; McPher- 
son v. Rathbone, 7 Wend. 216; Whit- 
ney v. Ferris, 10 Johns. 66. 

N. C.—Mahoney- Jones Co. 
borne, 189 N. C. 445, 127 SE 533; 
ham First Nat. Bank vy. Hall, 
C. 477, 93 SE 981. 

Nae: 
50 NW 710. 

Oh.—Cook vy. Penrhyn Slate Co., 36 
Oh. St. 135, 38 AmR 568; Cowan v. 
Kinney, 33 Oh. St. 422; Jones v. De 
Camp, 2 OhNPNS 133. 

Okl.—Bernert v. Bernert, 123 Okl. 
78, 254 P 724. 

Or.—Myers v. Olds, 121 Or. 249, 
252 P 842. 

Pa.—Edwards v. Tracy, 62 Pa. 374; 
Porter v. Wilson, 13 Pa. 641; Nelson 
v. Lloyd, 9 Watts 22; Martin v. Kaf- 
froth, 16 Serge. & R. 120; Miller v. Mc- 
Clenachan, 1 Yeates 144; Dallett v. 
Ogden, 20 Pa. Dist. 846; Richardson 
v. Aldrich, 6 Phila. 534. 

Philippine.—Kiel v. Sabert, 46 Phil- 
ippine 193. 

S. C.—Smith v. Southern R. Co., 89 
S:°C. 415,71 SE .989;. McCorkle -v. 
Doby, 32 Swen t. 396, '47 AmD 560. 

Tenn.—Yancey v. Marriott, 1 Sneed 
28. 

Tex.—Wallis v. Wood, 7 SW 852; 
Buzard v. Jolly, 6 SW 422; Hop- 
kins v. Guaranty State Bank, (Civ. 
A.) 277 SW 804; Eagle Drug Co. v. 
White, (Civ. A.) 182 SW 378; New- 
berger v. Heintze, 3 Tex. Civ. A. 259, 
22 SW 867; Emberson v. McKenna, 
(A.) 16 SW 419; Cleveland v. Dug- 


v. Os- 
Gra- 
174 N. 


PARTNERSHIP 


a ereditor.?® 


The 


Pane Ex, Ac Give OASs suse. 

Vt.—Bonazzi v. Fortney, 94 Vt. 263, 
110) A439; Bundy we Bruce, 162 Vt. 
GUS 17 2 As 796; Noyes v. Cushman, 25 
WARS 

Va.—Chapman v. Wilson, 1 Rob. 
(40 Va.) 267. 

Wash.—Akers v. Lord, 67 Wash. 
179, 121 PB 51; Snohomish First Nat. 
Bank y. Loggie, 14 Wash. 699, 45 P 
644. 

Wis.—Wausau First Nat. Bank v. 
Conway, 67 Wis. 210, 30 NW 215; 
Carlyle v. Plumer, da Wisa 96; Gay v. 
Fretwell, 9 Wis.‘ 18 

Ont.—Carfrae S Vanbuskirk, 1 
Grant Ch. 539. 

[a] Declarations of person not 
served.—In a suit against a firm the 
declarations of a partner who was 
not served are not admissible against 
the others on the question of partner- 
ship. Smith v. Hulett, 65 Ill. 495; 
Burt Zaiser Co. v. Claussen, 208 Ill. 
A. 378; Rimel wv. Hayes, 83 Mo. 200. 

[b] An application for a revenue 
license, made by one of, the firm, and 
purporting to set out the names of 
all the partners, is not admissible 
against those who denied their mem- 
ponghie: Boyd v. Ricketts, 60 Miss. 
6 


87. Earle v. Art Library Pub. Co., 
95 Fed. 544; Ryder v. Jacobs, 196 Pa. 
386, 46 A 667; Williams v. Kincan- 
non, (Tex. Civ. A.) 265 SW 925. But 
see Studdy v. Sanders, 2 Dowl. & 
R. 93 (in an action against three 
defendants, as partners, the office 
copy of an answer to a bill in chan- 
cery, filed by one against the others, 
is admissible evidence, without pro- 
ducing the original, in order to estab- 
lish the partnership). 


88. Barringer v. Sneed, 3 Stew. 
(Ala.) 201, 20 AmD 74. 
89. Giles v. Vandiver, 91 Ga. 192, 


17 38H 115s" Brady v.43: Eh. Phillips 
Mule Co., 27 Ga. A. 444, 108 SE 809; 
McNally v. Harley, 68 Okl. 115, 172 


P 46. 

[a] Statement repeated to part- 
ner.—A conversation with one de- 
fendant tending to show a partner- 
ship, not denied by the other defend- 
ant when repeated to him, is admis- 
sible against the latter as an admis- 
sion. Mecasky v. Bewley Mills, (Tex. 
Civ. A.) 8 SW (2d) 688. 

Grey v. Callan, 133 Iowa 500, 
110 NW 909. 

91. Gibson v. Le Temps Publica- 
TION COs, somo Dts au Ongoko: ONL VW bo eas 

[a] Declaration of withdrawal.— 
Where a husband and wife signed 
and registered a statutory declara- 
tion that they were partners, a reg- 
istered declaration signed by the hus- 
band only that the partnership had 
been dissolved was no such evidence 
in his favor as to defeat execution 
against him personally upon a judg- 
ment against the partnership. Gib- 
son v. Le Temps Publication Co., 8 
Ont. L. 707, 5 OntWR 4. 

92. Bowie v. Maddox, 29 Ga. 285, 
74 AmD 61; Marks v. Hardy, 117 Ky. 
663,,78 SW 864, 1105, 25 KyL 1770; 
Haldeman v, Middletown Bank, 28 Pa. 
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brought to the latter’s knowledge before he became 


Where the fact of the existence of the partnership 
is otherwise established, the admissions and declara- 
tions of the partners within the scope of the business 
are admissible,®* unless objectionable in form and in- 
competent for that reason,®® under the general rules 
of the admissibility of admissions 
tions;°* and a partnership may be proved by such 
declarations, even though the parties had executed 
partnership articles.°” 

Admissions by conduct.°*® 
in connection with a particular business may amount 
to an admission of his partnership therein,®® as, for 
example, conduct in connection with a suit brought 


and declara- 


The conduet of a party 


440, 70 AmD 142, * 

93. See infra § 130. 

Self-serving declafations generally 
see Evidence §§ 193-208. 

94. Ala 
cery Co., 214 Ala. 204, 106 S 858; Con- 
ner v. Ray, 195. Ala. 170, 70 S 130. 

Ga.—Dixon v. Sol Loeb Co., 31 Ga. 
A. 165, 120 SE 31; Davidson v. Wax- 
elbaum, 2 Ga. A. 432, 58 SE 687, 688. 

I]l.—Conlan v. Mead, 172 Ill. 13, 
49 NE 720; Scovern v. Schevlen, 209 
Tll. A. 170; Hohnadel y. Ellsworth, 
154 Ill. A. 484. 

Iowa.—De Long v. Whitlock, 210 
NW 791. 

Mo.—Oil Well Supply Co. v. Met- 
cate 174 Mo. A. 555, 160 SW 897. 

Y.—Franklin v. onaley. 115 
A Div: 538, 101 NYS 374. 
Re v. ‘Linn, LT2VOr Ie 22 Seek. 

7 

Tex.—Belt v. McGehee, (Civ. <A.) 
9 SW (2d) 407; Morris v. Moon, (Civ. 


A.) 120 SW 1063; Caraway v. Citi- 
eae Nat. Bank, (Civ. A.) 29 SW 


Eng.—Nicholls v. Dowding, 1 Stark. 
81, 2 ECL 40, 171 Reprint 408. 

Admissions of partners generally 
see Evidence §§ 479-482. 

95. Hely v. Hinerman, 303 Mo. 147, 
260 SW 471. 

[a] Conclusions of law.—Declara- 
tions as to one’s memkership in a 
partnership by another are inadmis- 
sible to prove partnership, even if 
already prima facie established by 
competent evidence, if they are con- 
clusions of law and not statements 
of fact. Hely v. Hinerman, 303 Mo. 
147, 260 SW 471. 


96. See Evidence §§ 166-509. 

97. Widdifield v. Widdifield, 2 
Binn. (Pa.) 245; Cutler v. Thomas, 
PASE NAIC eTiSH, 


Parol evidence generally in con- 
nection with partnership articles see 
supra § 126. 

98. Holding out see infra § 130. 

99. ose pres v. Pollock, 82 
Ala. 174, 2 8 

Ga. UE ee “4 Rentfrow, 29 Ga. 
341; Miraglia v. Gose, 17 Ga. A. 639, 
87 SE 906. 

Ind.—Henshaw v. Root, 60 Ind. 220. 
Sees ae v. Whidden, 20 Me. 


Mich.—Armstrong v. Potter, 103 
Mich. 409, 61 NW 657. 
Minn.—Couch vy. Steele, 63 Minn. 


504, 65 NW 946. 


Pa.—Widdifield  Y. Widdifield, 2 


Binn. 245. 

Ss. hee ae v. Steinmyer, 38 S. 
Carles 3098 

Tex.—White . Whaley, aT Ox aA 
CivietCasipes) 70 


Vt.—Cutler v. “rhothas, 25 Vt. 78. 

[a] Introducing one as partner.— 
The fact that one person introduced 
another as his partner is evidence 
of their partnership. Armstrong 
v. Potter, 103 Mich. 409, 61 NW 657. 

[b] Payments by defendant.—On 
an issue whether defendant was a 
partner in running a hotel to which 
plaintiff furnished the supplies in 
suit, evidence that defendant paid 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 127-129] 


against one as a partner. 
_ Contradiction. Oral evidence is not admissible to 
contradict an admission contained in a written in- 
strument,? nor are declarations of a party admissi- 
ble to disprove his admissions.® 

[§ 128] (2) To Show Nonexistence of a Partner- 
ship. While the statements of an alleged partner 
are not admissible in his favor against creditors, to 
show that he is not a partner,* they are admissible 
against him, although they may have the effect of 
defeating an action brought by_ his alleged copart- 
ners, by establishing a misjoinder of plaintiffs.° 


Again, statements as to the persons composing a | 


firm, made by the member before any dispute on the 
subject has arisen, are admissible in behalf of one 
who is sued as a partner, but who denies the rela- 
tionship,® unless the suit proceeds upon the theory 
that subsequent to such statements he held himself 
out as a partner.‘ Written statements not inconsist- 
ent with the existence of a partnership are not ad- 
missible to show that it did not exist.* 

[§ 129] e. Books, Papers, Accounts, and Similar 
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Writings.® For the purpose of showing a partner- 
ship between persons who are described or referred 
to therein as partners, books, papers, accounts, and 
similar writings are admissible provided the party 
against whom they are offered is shown to have au- 
thorized them, or to have ratified them, or in any 
way to have been legally responsible for them.*° 
Such writings are sometimes admissible in behalf of 
an alleged partner to disprove a partnership.1+ And 
books of a firm may be given in evidence to fortify 
or discredit a witness who swears to the partner- 
ship.t2, Such evidence has been held admissible 
where it is shown that the books were kept subject 
to the inspection of each defendant.t® It has been 
held not admissible where there was no proof that 
defendants knew of the existence of the writing, or 
were responsible for it;1* or where the writing was 
executed after the date of the transaction for which 


recovery is sought;!® or where it emanated from a 


person outside of the partnership and not a party 
to the suit nor related to, or connected with, either 
the parties or the transaction;+® or where it is in- 


for supplies furnished by a third per- 


son is admissible. Couch v. Steele, 
63 Minn. 504, 65 NW 946. 
{ec] Borrowing money.—Where, 


on trial of the issue of existence of 
a partnership, it appears that the 
business was conducted by one part- 
ner who borrowed money for the al- 
leged partnership, it is competent to 
show that the other partner knew of 
the borrowing and did not object. 
Sy aed v. Gose, 17 Ga. A. 639, 87 Sui 
906. 

1. McCaskey v. Pollock, 82 Ala. 
174, 2 S 674; Drumright v. Philpot, 
16 Ga. 424, 60 AmD 738; Henshaw 
v. Root, 60 Ind. 220; McDonald v. 
Campbell, 96 Minn. 87, 104 NW 760. 

[a] Appearance.—When an _ indi- 
vidual appears on behalf of a part- 
nership in a suit against it, he there- 
by admits that he is a member of 


the firm. McCaskey v. Pollock, 82 
Ala, 174, 2 S 674. 
{b] Failure to object to evidence. 


—Permitting a dishonored check 
drawn in a firm’s name to be given in 
evidence without objection is an ad- 
mission of a firm’s existence. Hen- 


shaw v. Root, 60 Ind. 220. 
{e] Furnishing capital.—Pvidence 
that a person stated that she was 


furnishing the capital to carry on a 
partnership business and was person- 
ally responsible for all the debts of 
the firm constitutes an admission 
that she is a member of the firm. 
McDonald vy. Campbell, 96 Minn. 87, 
104 NW 760. 

[d] Ratification of partner’s acts. 
—Where there has been ratification of 
the act of an alleged copartner by de- 
fendant partner, an admission of the 
existence of partnership by such co- 
partner may be given in evidence 
as against defendant. Drumright v. 
Philpot, 16 Ga. 424, 60 AmD 738. 

2. See supra § 126. 

3. Clark v. Huffaker, 26 Mo. 264; 
Gilmour v. Griffis, 7 Terr. L. 225. 

[a] A series of letters which es- 
tablishes the partnership relation 
eannot be contradicted by one in 
which the relation is denied. Gil- 
mour\v. Griffis, 7 Terr. L. 225. 

4 lowa.—McNamara v. Dratt, 33 
Iowa 385, 

i 87 


Mich. 599, 49 NW 872, 24 AmSR 182. 
Mont,—Wiggin v. Fine, 17 Mont. 
5175, 44 P 75. 
N. Y.—Gilroy v. Loftus, 21 Misc. 


317, 47 NYS 138 [aff 20 Misc. 724, 45 


NYS 1141]. 
Pot ele v. Burt, 4 Humphr. 
399, 
5. Starke v. Kenan, 11 Ala. 818. 
6. Bingham v. Walk, 128 Ind. 164, 
27 NE 483; Williams v. Soutter, 7 
z 


£ 


y 


Iowa 435; Danforth v. Carter, 4 Iowa 
230; Clark v. Huffaker, 26 Mo. 264; 
Young v. Smith, 25 Mo. 341; Dawson 
vee ceue 18 Or. 94, 22 P 637, 6 LRA 


7. Reed v. Kremer, 111 Pa. 482, 
5 A 237, 56 AmR 295; Edwards. v. 
Tracy, 62 Pa. 374 

Rowen, 110 Or. 7%, 


9. Partnership articles and similar 
writings see supra § 125. 

10. . S.—Champlin v: Tilley, 5 EB. 
Cas. No. 2,586, Brunn., Coll. Cas. 71, 3 
Day (Conn.) 303; Corps v. Robinson, 
oan Cas. No. 3,252, 2 Wash. C. C. 

Ala.—Leinkauff v. Frenkle, 80 Ala. 
136; McNeill v. Reynolds, 9 Ala. 313; 
Lewis v. Post, 1 Ala. 65. 

Cal.—Hale v. Brennan, 23 Cal. 511; 
Hudson y. Simon, 6 Cal. 453. 
Paice v. Goldsmith, 40 Ga. 

Ill.— McFarland v. Lewis, 3 Tl]. 344. 

Ind.—Ehrman vy. Kramer, 30 Ind. 


Iowa.—Davenport Woolen Mills Co. 
v. Neinstedt, 81 Iowa 226, 46 NW 
hee McNamara v. Dratt, 40 Iowa 

oO. 

Me.—Prentiss v. Kelley, 41 Me. 436. 

Md.—Beall v. Poole, 27 Md. 645; 
Green v. Caulk, 16 Md. 556. 

Mass.—Robins v. Warde, 111 Mass. 
244; Currier v. Silloway, 1 Allen 19; 
Farnum v. Farnum, 13 Gray 508; Pot- 


Ba v. Greene, 9 Gray 309, 69 AmD 
Minn.—Rosenbaum v. Howard, 69 
Minn, 41, 71 NW 828; Brackett v. 
Cunningham, 44 Minn. 498, 47 NW 
ol. 


Mo.—Bissell vy. Warde, 129 Mo. 4389, 
31 SW 928. 
rao ates ea gat v. Jackson, 40 N. 


N. Y.—Gottschalk v. Schock, 36 
App. Div. 638, 56 NYS 1388; Conklin 
v. Barton, 43° Barb. 485; McCall v. 
Moschowitz, 14 Daly 16, 1 NYSt 99, 
10 NYCivProec 107; Barth v. Paul, 50 
Mise. 600, 99 NYS 425; Cordova v. 
Powter, 1 NYS 4147 [aff 128 N.Y. 
645 mem, 25 NE 954 mem]. 

N. C.—Zachary v. Phillips, 101 N. 
CG. 571, 8 SE 359: 

Oh. Crowell v. Western Reserve 
Bank, 3 Oh. St. 406. 

Or.—Farmers’ Bank v. Saling, 33 


Or. 394, 54 P 190. 
Pa. i a. 120; 
Chidsey v. Porter, 21 Pa. 390; Brown 


v. Clark, 14 Pa. 469; Welsh v. Speak- 
man, 8 Watts & S. 257; Allen v. Ros- 
tain, Le Sere. te Re 362s “Daniell, 
Lance, 29 Pa. Super. 454. ° 

Tex.—Bush v. Chas. P. Kellogg Co., 
(Civ. A.) 34 SW 1056. 


Utah.—Bridgman v. Winsness, 34 
Utah 383, 98 P 186. 
Wi pee len v. Brande, 58 Wis. 
184, 15 NW 817. 
15 Wyo. 


Wyo.—Lellman vy. Mills, 
149, 87, P 985. 

Eng. —Ex p. Matthews, 3 Ves. & B. 
125, 35 Reprint 426. 

[a] Posting handbills.—The fact 
that printed handbills with the name 
of the firm signed thereto were posted 
at various places in the town where 
defendant was residing, and that one 
of them was posted on the door of the 
house where he boarded, is compe- 
tent evidence to be submitted to the 
jury in determining the fact whether 
ve not a partnership existed. Tumlin 

- Goldsmith, 40 Ga. 221. 

11. Butte Hardware Co. v. Wal- 
lace, 59 Conn. 336, 22 A 330: Knight 
v. Riehter, 11, Mont. 74, 279 Pyso2- 
Richardson v. Aldrich, 6 Phila. (Pa.) 
534,535. 

“When, however, the [book] entry 
or declaration which it is proposed 
to read is a fact, or qualifies a fact 
at issue in and relevant to the cause, 
it cannot be rejected without shut- 
ting out the best, and perhaps the 


only means of ascertaining the 
truth.” Richardson y. Aldrich, su- 
pra. 

he Py he v. Brumaux, 8 Yeates 
(Pa.) 3 

13. Hale v. Brennan, 23 Gal. 511. 


14. Cal.—Bryce v. Joynd, 63 Cal. 
375, 49 AmR 94. 

Ill.—Yocum v. Benson, 45 Ill. 435. 

Ind.—Eastern Rock Island Plow 


aR vy. Hinton, 81 Ind. A. 60, 142 NE 
“Mass.—Abbott Vo Pe earsonaaeLso 

Mass. 191. 

geen v. Scott, (A.) 265 SW 
[a] Letterhead.—The court prop- 


erly excluded a letterhead offered to 
show decedent’s connection with de- 
fendant as a partner where there 
was no showing that decedent had 
anything to do with, or knew of, it. 
Scott v. Scott, (Mo. A.) 265 SW 864. 

[b] ‘Undelivered deeds.—Deeds, 
purporting to be from defendant to 
decedent conveying land, offered to 
show the existence of a partnership, 
were properly excluded where noth- 
ing was said therein about a part- 
nership and no showing was made 
that the deeds were ever delivered 
or that grantee'‘had any knowledge of 


them. Scott v. Scott, (Mo. A.) 265 

SW 864. ) 

Fevut Ruhe v. Burnell, 121 Mass. 
16. Sewell v. Lake Charles Plan- 


ae Mill Co., (Tex. Civ. A.) 253 SW 
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competent!’ or has no relevaney to any issue in the 
case.t§ 

Particular writings. Properly admissible under 
this rule are letters from the firm!® or from a part- 
ner,*° or between the alleged partners,?+ contracts 
between the firm and a third party,?? letterheads,”* 
billheads,?* a firm ledger,?° income tax returns by 
the alleged partner,?® financial statement of the al- 
leged partnership signed by defendant,?7 an adver- 
tisement paid for by the alleged partner,?* a liquor 
tax certificate issued to the firm,?® pamphlets issued 
by the firm,*° drafts drawn on and paid by the firm,*+ 
checks drawn by an alleged member of the firm 
against the firm account,*? notes payable to the 
firm?* or signed in the firm name.**+ But a note 
signed by parties jointly is not admissible to show a 
partnership between them.?° 

[§ 130] f. Representations and Facts Showing 
Reliance Thereon.*® On the issue as to the exist- 
ence of a partnership liability with reference to third 
persons, evidence tending to show that defendant did 
or did not-hold himself out as a partner,?* and that 
plaintiff did or did not rely thereon, is admissible.*§ 
But where it is conceded that plaintiff did not rely 
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[§§ 129-131 


upon the evidence of holding out, such evidence is 
not admissible.*® The acts of a partnership brought 
to the knowledge of plaintiff are admissible to show 
that plaintiff relied thereon,#® but they are not ad- 
missible to show a holding out by defendant in the 
absence of evidence of his authorization or knowl- 
edge thereof.4! Nor are such acts admissible on the 
issue of reliance in the absence of any offer by com- 
petent. evidence to prove a holding out.** Conduct 
and admissions of defendant,** or the statements of 
another brought to-his attention and confirmed by 
him, are admissible to prove that the act of holding 
out was done either by him or with his consent.** 
And conduct both before and after the date of the 
transaction in issue is admissible in determining the 
fact of partnership at that time.*® Acts offered as 
tending to show a holding out by defendant*® or a 
reliance thereon by plaintiff*” are not admissible 
where they have no possible relevancy to those is- 
sues. 

[§ 131] g. General Reputation. It is the well 
established rule that evidence of general reputation 
is inadmissible to prove an actual partnership,*® al- 
though it may be admissible to corroborate other 


17. Carlton v. Coffin, 27 Vt. 496. 147, 74 SE 1084; Scott v. Gidelight ; fore he became a creditor. Parshall 
[a] Conclusion of law.—Testimo- | Mfg. Co., 37 Gay Aw 240,139 SE 686.| v. Fisher, 43 Mich. 529, 5 NW 1049. 
ny that a witness had occasion to ex- Md.—West v. Driscoll, 142 Md. 205, 39. James Reilly Repair, etc., Co. 
amine certain papers and that he|120 A 445. : v. Gallagher, 108 NYS 655; Ray v. 

knew from them that certain parties Mich.—Parshall v. Fisher, 43 Mich. |] Gettas, 8 OntWN 318. 
named therein were partners is not] 529, 5 NW 1049. > 40. Anfenson v. Banks, 180 Iowa 
admissible. Carlton v. Coffin, 27 Vt. Nev.—W. M. Barnett Bank v. Chi-| 1066, 163 NW 608, LRA1918D 482. 
496. atovich, 48 Nev. 319, 232 P 206. 41. Anfenson v. Banks, supra. 
18. Rabby v. O’Grady, 33 Ala. 255. Or.—C. A. Babcock Co, v. Katz, 121 42. Anfenson v. Banks, supra. 
19. Barth v. Paul, 50 Misc. 600, 99] Or. 64, 253 P 3738; Call v. Linn, 112 43. Ex p. Wilson, 84 S. C. 444, 66 
NYS 425. Or. 1, 228 P 127; Friday v. Rowen, | SE 675. 
20. Shaw v. Saunders, 79 Fla. 846, | 110 Or. 7, 224 P. 632. ; 44. Bailey v. Giant Tire, etec., Co., 
85) S162; Williams’ v. *Soutter, 7 Tex.—Bivins v. Oldham, (Civ. A.) | (Tex. Civ. A.) 3 SW (2d) 501 
Iowa 435. 224 SW 240. 45. W.M. Barnett Bank v. Chiato- 
ote) Gilmour -v. “Griffis; “7° Terr. L: Vt.—Callender v. Sweat, 14 Vt. 160.| vich, 48 Nev. 319, 232 P 206. 
225. Va.—Hobbs v. Virginia Nat. Bank, 46. Orofino Rochdale Co. v. Fred 
22. Behrenfeld v. Breedlove, 27] 147 Va. 802, 128 SE 46, 133 SE 595. A. Shore Lumber Co., 43 Ida. 425, 252 
Cal A. 419, 150 P 71> Reliance Her- Wis.—Tayler Vv. Connors, 180 Wis. |] P 487. 
tilizer Coy va berry, 28 Ga, Ae 580%) 105.) LOZ INIW 370. 47. Gettins v. Hennessey, 60 Or. 
99 SH 44. [a] Conduct of business.—In an| 566, 120 P 369. 
23. Butte Hardware Co. v. Wal-| action to recover for milk sold to a [a] Wewspaper items, written 


lace, 59 Conn. 336, 22 A 330; Ameri- 
can Cotton College v. Atlanta News- 
paper Union, 138 Ga. 147, 74 SE 1084; 
Scott v. Gidelight Mfg. Co., 37 Ga. 
A. 240, 139 SE 686; HEnnis-Hanly- 
Blackburn Coffee Co. v. Olin, (Mo. A.) 
212 SW 561. 

24. Mims v. Brook, 3 Ga. A. 247, 
69° SE. T11; Bnnis-Hanly-Blackburn 
Coffee Co. v. Olin, (Mo. A.) 212 SW 
561; Knight v. Richter, 11 Mont. 74, 


A SOEs. 

25. Richter v. Selin, 8 Serg. & R. 
(Pa.) 425. : 

26. Matter of Rosenberg, 208 App. 
Div. 707, 202 NYS 324. 

27. Hobbs v. Virginia Nat. Bank, 
147 Va. 802,-128 SE 46, 133 SH 595. 


28. English v. Moore, 28 Ga. A. 
205, LL0 Sik 737 

29. Gottschalk v. Schlock, 36 App. 
Div. 638, 56 NYS 138 

So Flock vy. Williams, DOs Lil eA 
oly, 

31. Lellman v. Mills, 15 Wyo. 149, 
87 P 985. 

32. West v. Driscoll, 142 Md. 205, 
120 A 445. 

33. Blodgett v. Jackson, 40 N. H. 
E>) 
“ai. 

34. Cook v. Frederick, 77 Ind. 406. 

35. Hopkins v. Smith, 11 Johns. 
CNGEYs)) LOLs 

36. Cross references: 


Conduct as admission see supra § 127. 
Parol evidence of conduct see supra 

§ 

Reputation see infra § 131. 

37. Ala.—Egegleston v. Wilson, 211 
Ala. 140, 100 S 89; Paterson v. Mo- 
bile Steel Co., 202 ‘Ala. 471, °80..S) 855. 
. Walton, 17 Colo. 


A. 440, 68 P 834. 
Ga.—American 1 
Atlanta Newspaper Union, 


Cotton College v. 
MoS Gra. 


dairy, where the claim was not only 
that defendant held himself out to 
the seller as a partner in the dairy 
but that he held himself out to the 
public as -having such interest, it 
was competent by way of rebuttal to 
introduce evidence to show just how 
the business was conducted, and what 
representations were made, either 
orally or by other means; and hence 
a butter wrapper upon which the 
name of one other than defendant 
was printed as the owner of the dairy 
was admissible. Tayler v. Connors, 
180 Wis. 105, 192 NW 871. 

[b] Acknowledgment of partner- 
ship connection.—In an action for 
goods sold against one as a partner, 
his signed acknowledgment ,of the 
partnership connection indorsed on a 
letter of commercial agency, inquir- 
ing whether he was a general partner, 
was admissible. Paterson v. Mobile 


Steel Co., 202 Ala. 471, 80 S 855. 
[c] Failure to repudiate news- 
paper article.-—A person having 


knowledge of a newspaper article as- 
serting that he is a member of a 
partnership, published after an in- 
terview with him, who fails to pub- 
lish a denial must be regarded as 
holding himself out as a partner, and 
the article is admissible on the issue 
of his membership in the firm. Ste- 
ene v. Walton, 17 Colo. A. 440, 68 P 

38. Gershner v. Scott-Mayer 
Commn. Co., 93 Ark. 301, 124—~SWw 
772; Parshall v. Fisher, 43 Mich. 529, 
5 NW 1049. 

{a] Declarations of an alleged 
partner in a suit against him that he 
was never a member of the firm are 
admissible in his favor if they were 
brought to’ plaintiff's knowledge be- 


some time after plaintiff began to 
work for an alleged partnership, 
stating that defendant was the treas- 
urer of the firm, are inadmissible, 
since plaintiff could not have relied 
upon them in accepting the employ- 
ment. Gettins v. Hennessey, 60 Or. 
566, 120 P 369. 


48. U. S.—Metcalfe v. Officer, 2 
Fed. 640, 1 McCrary 325; Wilson’ v. 
Colman Opens (Oa: No. Lyd 9 Seek 


Cranch GC: Cy 408. 
Ala.—Egegleston v. Wilson, 211 Ala. 
140, 100 S 89; Knard v. Hill, 102 Ala. 


570, 15 S 345; Tanner, etc, Engine 
Co. Vv. Hall,=—86" Ala 305,2.52'S, 584) 
Marble v. Lypes, 82 Ala. 322, 2 S 701; 


Carter v. Douglass, 2 Ala. 499; Lewis 
Ve Fost, 1. Ala 65. 

Ark. — Stiewel v. Borman, 63° Ark 
30, 37 SW 404; Campbell v. Hastings, 
29 Ark. 512 

Cal.—Turner v. McIilhaney, 8 Cal, 
575;, Sinclair v. Wood, 3 Cal. 98. 

Conn.—Butte Hardware Co. v. Wal- 
lace, 59 Conn. 386, 22) A330; Brown 
y. Crandall, 11 Conn. 92. 

Del.—Grier v. Deputy, 15 Del. 19, 
40 A 716 [rev 15 Del. 100, 40 A 714, 
and substantially overr Gilpin v. 
Temple, 4 Del. 190]. 
me Ga.—Tumlin v. Goldsmith, 40 Ga. 

Til. —Bowen v. Rutherford, 60 Ill. 
41, 14 AmR 25; Joseph v. Fisher, 4 
Halil als7(6 

Ind.—Macy v. Combs, 15 Ind. 469, 
ieee 103; HEarl v. Hurd, 5 Blackf. 

Ilowa.—Brown v. Rains, 53 Iowa 
81, 4 NW 867; Southwick v. McGov- 
ern, 28 Iowa 538. 


Ky.—Bell v. Daugherty, 99 SW 922, 
30 KyL 853. 
Me.—James Bailey Co. v. Darling, 


For later cases, developments and changes in the Jaw see cumulative Annotations, same title, page and note number. 
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testimony already properly in the case.*® It is equal- 
ly well established that such evidence is admissible 
to prove a partnership liability by, estoppel against 
an individual defendant in connection with other 
evidence of the facts necessary to establish the estop- 
It is not admissible for this purpose in the 
absence of other evidence creating the estoppel,°? al- 
though it has been held admissible to show defend- 
ant’s knowledge that a partner was holding him out ° 
Evidence that, in 
the loeality where the partnership carried on its 
business, it was°* or was not°* generally known that 
defendant was a partner has likewise been held ad- 
missible on the issue of plaintiff’s reliance. 

[§ 132] h. In Particular Actions®*—(1) Between 
Subject to the general rules as to the ad- 
missibility of evidence,®® when the issue of partner- 


pel.®° 


as being a member of the firm.®? 


Partners. 


119 Me. 326, 111 A 410; Scott v. Blood, 
16 Me. 192. 

Mda.—Shawmut Min. Co. v. Padgett, 
132 Md. 397, 104 A 40. 

eo: Goddard vy. Pratt, 16 Pick. 


-Alich—Sager v. Tupper, 38 Mich. 
Mo.—Lockridge v. Wilson, 7 Mo. 


560. 

N. H.—Herson v. Henderson, 23 N. 
H. 498; Grafton Bank v. Moore, 13 
N. H. 99, 38 AmD 478. 
aan Nes eh v. Webster, 39 N. J. 


N. Y.—Adams vy. Morrison, 113 N. 
Y. 152, 20 NE 829; McGuire v. O’Hal- 
laran, Lalor 85; Smith v. Griffith, 3 
Mill 332, 38 Amp 639°: Halliday. v: 
McDougall, 20 Wend. 81 [rev on other 
grounds 22 Wend. 264]. 

Oh.—Inglebright v. Hammond, 19 
Oh. 337, 53 AmD 430. 

Or.—Farmers’ Bank v. Saling, 33 
Or. 394, 54 P 190. 

Philippine.—Kiel v. Sabert, 46 
Philippine 193. 

Tex.—Holman vy. Herscher, 16 SW 
984; Wallis v. Wood, 7 SW 852; Buz- 
ard v. Jolly, 6 SW 422; Thompson v. 
Harmon, (Commn. A.) 207 SW 909 
fare (Civ: AY, 152 SW. 1161]¢...Bmber- 
son v. McKenna, (A.) 16 S 419; 
Cleveland v. Duggan, 2 Tex. A. Civ. 
Cas. § 82; White v. Whaley, 1 Tex. 
BN Oh 1h Oe eet Cn 

Vt.—Carlton v. Coffin, 27 Vt. 496; 
Hicks v. Cram, 17 Vt. 449. 

But see Gaffney v. Hoyt, 2 Ida. 
(Hasb.) 199, 10 P 34 (holding that, 
while evidence of reputation was 
competent to prove a_ partnership 
without the additional evidence that 
the report was known to defendant, 
it is not sufficient to warrant a judg- 
ment against him). 

“There is scarcely a question upon 
which common reputation is more 

A contract of partnership is, 
in its nature, incapable of being de- 
fined by laymen; and whether an ap- 
parent partnership be really so, or a 
contract of some other character, is 
often a most embarrassing legal 
question with the ablest lawyer. Gen- 
eral reputation of the more ordinary 
contracts, the legal nature and effect 
of which are understood by men of 
business in general, would be a much 
more proper subject of proof by gen- 
eral report. This the law always re- 
jects, and yet I am not aware that 
there is a necessity for a resort to 
such proof in the one case more than 
the other.” Halliday v. McDougall, 
20 Wend. (N. Y.) 81, 90 [rev on other 
grounds 22 Wend. 264]. 

“The admission of the evidence of- 
fered by the plaintiffs, would cer- 
tainly be contrary to the general 
rule, and not within any of the ex- 
ceptions known and recognized. No 
adjudged case, no authority, except 
mere dicta, has been produced by the 
plaintiffs, in support of their claim. 
—To receive such evidence would be a 
departure from principle, and a prec- 
edent dangerous in practice. A per- 


é 
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son of doubtful credit might cause a 
report to be circulated that another 
was in partnership with him, for the 
very purpose of maintaining his cred- 
it. His creditors also might aid in 
circulating the report, for the pur- 
pose of furnishing evidence to en- 
able them to collect their debts.’ 
Brown v.-Crandall, 11 Conn. 92, 95. 

[a] The reports of a commercial 
agency are not admissible to prove 
a partnership unless knowledge or 
means of knowledge of them is 
brought home to the party attempted 
to be charged. Campbell v. Hastings, 
29 Ark. 512. 

[b] “Holding out” distinguished. 
—“‘Common reputation is but hear- 
say evidence, and this is not a_ case 
which allows of such evidence. Part- 
nerships are like other contracts, and 
must be proved according to the ordi- 
nary rules of evidence. So far as 
third persons are concerned, it is 
not always necessary to prove a part- 
nership in fact. If one man holds 
himself out as a partner with another 
by his permission, the latter will be 
bound. It is quite another question, 
whether, in such a case, common rep- 
utation might be given in evidence, 
as tending to show that such holding 
out might have been by the consent 
and permission of the person sought 
to be charged. But in the case at bar 
the object was to prove the fact of 
partnership.” Carlton v. Coffin, 27 Vt. 
496, 498. : 

49. Paggi v. Rose Mfg. Co., (Tex. 
Civ. A.) 285 SW 852. 

50. Ala.—Guin v. Grasselli Chem- 
ical Cor 197 Adana, (2A. shoe. han 
ner, etc., Engine Co. v. Hall, 86 Ala. 
305, 5 S 584. 


Ark.—Campbell vy. Hastings, 29 
Ark, 512. : 

Cal.—Turner v. MclIlhaney, 8 Cal. 
BY 

Iowa.—Grey v. Callan, 133 Iowa 


500, £10) NW. 909: 
Kan.—Rizer v. James, 26 Kan. 221. 
Mich.—Parshall v. Fisher, 43 Mich. 
529, 5 NW 1049. 
33 


Or.—Farmers’ 
Or 394,"54 P 190. 

Tex.—Frank v. J. S. Brown Hard- 
Rene Cor, 10¥ Texe (Civa AS 230) 31 Siw: 

Va.—Hobbs v. Virginia Nat. Bank, 
147 Va. 802, 128 SE 46, 133 SE 595. 

W. Va.—Cook v. Coleman, 90 W. 
Va. 748, 111 SE 750. 

Wis.—Benjamin vy. Covert, 47 Wis. 
375, 2 NW 625. 

51. Orofino Rochdale Co. v. Fred 
A. Shore Lumber Co., 43 Ida. 425, 252 
P 487; Gay v. Fretwell, 9 Wis. 186. 

52. Eggleston v. Wilson, 211 Ala. 
140, 100 S 89. 


Bank y. Saling, 


53. Ex p. Wilson, 84 S. C. 444, 66 
SE 675. 
54. Bernard v. Torrance, 5 Gill & 


J. (Md.) 383. 
55. Pleadings as admissions see 
supra § 127. 


56. See Evidence 22 C. J. p 1. 
57. Mocquot v. Meadows, 97 Ky. 
548, 31 SW 129, 17 KyL 3871; Grat- 


ness, while the other was a mere employee; 
one of the parties, already a member of the part- 
nership, induced the other to become a member of 
the firm;®’ that, while title was taken in the name 
of one, the property was owned by them as part- 
ners;°® that a different partnership agreement than 
the one alleged was made by them, as tending to 
show that the alleged agreement was not made;°? 
or that their construction of a written agreement, 
claimed to be a partnership agreement,*+ or their 
conduct of the business was such as to indicate that 
they were, or that they were not, partners.°* But the 
conduet of the parties irrelevant to that issue is not 
admissible to prove it.°* 
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ship is raised in a suit between business associates, 
evidence is admissible which tends to show that one 
of the parties was the sole proprietor of the busi- 


257 


that 


wick v. Smith, 202 App. Div. 600, 195 


ae 568; Neefus v. Eccles, 85 NYS 
Be 

58. McCurry v. Griffin, 170 Ark. 
421, 279 SW 995. 

59. Lutz v. Billick, 172 Iowa 543, 
154 NW 884; Short v. Taylor, 137 


Mo. 517, 38 SW 952, 59 AmSR 508, 

[a] Use of land.—Where it was 
sought to show that land held by de- 
cedent was partnership property, evi- 
dence of the manner of operating the 
land, and how each participated, as 
well as the disposition of the profits, 
is admissible. Lutz v. Billick, 172 
Iowa 543, 154 NW 884. 

60. Hoeft v. Hotchkiss, 49 Cal. A. 
Lis, U4. 509: 

61. Causten v. Barnette, 49 Wash. 
96 P 225. 

. S—Wright v. Amann, 192 


Se Clair: 

Minn.—MecDonald y. Campbell, 96 
Minn. 87, 104 NW 760. 

Nebr.—Sanley v. Davies, 113 Nebr. 
614, 204 NW 385. 

N.. Y¥.—Healy v.. Clark, 1207N.2 ¥- 
642, 24 NE 316. 

Okl.—Selby v. Swindler, 
131, 254 P 4; Cobb v. Martin, 32 Okl. 
688, 123 RP 422. 

Wis.—Bartelt v. Smith, 145 Wis. 
31, 129 NW 782, AnnCasi1912A 1195. 

[a] Books, papers, accounts, and 
Similar writings are admissible to 
show a partnership between persons 
who are described or referred to 
therein as partners. Cobb vy. Martin, 
32 Okl. 588, 123 P 422. 

[b] Firm name.—In an action for 
the dissolution of an alleged partner- 
ship, for an accounting, and for judg- 
ment against defendant for half the 
losses, the fact that the parties used 
their names in connection with the 
business, while not conclusive as to 
existence of a partnership, was ad- 
missible. Lingenfelter v. St. Clair, 
179 Iowa 11, 161 NW 87. 

63. Cincinnati Tobacco Warehouse 
Co. v. Garvey, (Ky.) 128 SW 86, 87. 

“Counsel for appellant insists that 
the court erred in+* not permitting 
Howard Gayle to testify to the fact 
that, when appellant was in partner- 
ship with a tobacco buyer and ad- 
vanced money on that account, its 
custom was to carry the account on 
the books in the name of the buyer 
and company. This evidence was not 
introduced for the purpose of show- 
ing the doing on a specific occasion 
of an act which was the subject of 
the controversy by proving ‘a per- 
son’s habit or custom in respect 
thereto, but was sought to be intro- 
duced for the purpose of disproving 
the existence of a partnership made 


Iowa.—Lingenfelter v. 
179 Iowa 11, 161 NW 87. 


124 OkI. 


between appellant and appellee. No 
question of bookkeeping was in- 
volved, and therefore appellant’s 


method of keeping its books was of 
no probative value so far as the ques- 
tion in issue was concerned. To per- 
mit a person’s method of bookkeep- 
ing to be introduced for the purpose 
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[§ 133] (2) By Partners against Third Persons. 
Persons who sue in the capacity of partners may 
establish the existence of the partnership by offering 
in evidence the articles of partnership,®* although a 
written contract of partnership is not necessary ;°° 
or by the evidence of those who have done business 


with the firm as such.®* 


[§ 134] (8) By Third Persons against Partners— 
Where, in an action by third per- 
sons against partners, either the issue of the exist- 
ence of an actual partnership or the issue of hold- 
ing out as partners is raised by the pleadings, evi- 
dence competent®’ and relevant to the issue®® is ad- 
Where both issues are raised in the same 
case, evidence on either issue is admissible independ- 


(a) In General. 


- missible. 


of disproving an independent trans- 
action would put it in the power of 
such a party to manufacture evidence 
for himself. If it had been shown 
‘that it was the long-established cus- 
tom of all tobacco warehouses to 
adopt such a method of bookkeeping 
in all cases where the warehouses 
entered into a partnership, a differ- 
ent question would be presented. We 
conclude, therefore, that the court 
did not err in excluding the evidence 
referred to.” Cincinnati Tobacco 
Warehouse Co. v. Garvey, supra. 

64. Dorough v. Harrington, 148 
Ala. 305, 42 S 557. 


65. See supra § 125. 

66. Carrano v. Hutt, 93 Conn. 106, 
105 A 323; Gilbert v. Whidden, 20 
Me. 367. 

[a] Sale by alleged partner.—In 


an action against a sheriff for con- 
version under a writ of attachment 
of potatoes and bags claimed to be- 
long to plaintiffs as partners, defend- 
ant claiming that a third party 
owned the property, evidence by one 
who dealt with the firm that one of 
plaintiffs endeavored to sell certain 
potatoes was admissible as proof of 
conduct on the part of one ot the al- 
leged partners. Carrano v. Hutt, 93 
Conn. 106, 105 A 323. 

67. Zabriskie v. Coates, 41 App. 
Div. 316, 58 NYS 523. 

[a] Acts and declarations not 
shown to have been known to plain- 
tiff when he became a creditor are in- 
admissible. Zabriskie v. Coates, 41 
App. Div. 316, 58 NYS 523. 

68. See cases infra this note. 

[a] Evidence held relevant: (1) 
Altering bank accounts, preventing 
withdrawing partner’s control. Pills- 
bury Flour Mills Co. v. Stone, (N. J.) 
140 A 277. (2) Assessment roll of 
defendant claiming to be creditor in- 
stead of partner, which did not list 
any notes or loans to other defend- 
ant, on issue of relationship existing 
between such defendants. Brown v. 
Gray, 190 Iowa 252, 180 NW 162. (3) 
Contract between parties showing 
nature of their business relations to 
each other. Bowen v. Epperson, 136 
Mo. A. 571, 118 SW 528. (4) Decla- 


rations of the partners as to the ex-. 


istence of the firm, made two years 
before goods were sold to it. Nils- 
son v. McDole, 73 Wash. 312, 131 P 
1141. (5) Defendant’s statement 
about cost of moving, and his part of 
profits from, mill operated by him 
and codefendant. Herren v. Shelnutt, 
91 Ala. A, 589, 110 S) 697 [certiorari 
den 215 Ala. 355, 110 S 699]. (6) De- 
posits to the credit of a bank account 
in the name of defendant. West v. 
Driscoll, 142 Md. 205, 120 A 445. (7) 
Dissolution of partnership before 
plaintiff had any dealings with the 
business. Mullins v. Gilligan, .12 
Golos A. Pisy 540 PR 106; American Oil- 
cloth Co. v. Alper, 104 NYS 446. (8) 
Notice of dissolution to contradict 
answer that partnership never exist- 
ed. Graham First Nat. Bank v. Hall, 
194 No Ce 474) 987 SHO. (9) “Prior 
copartnership between defendants at 
S and of new one at C on issue wheth- 
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ently of the fact that evidence was offered and ad- 
mitted on the other,®® and it is even proper to prove 
that there was no partnership in fact as one of the 
steps in the defense that there was no holding out.’° 
Statements or conduct of the parties which fairly 
warrant the inference that they were partners, or 


held themselves out as such, when dealing with oth- 


er partnership continued to exist in 
Ss. Erbacher vy. Arkansas County 
Bank, (Ark.) 266 SW 936. (10) Re- 
lation of parties and interest in prop- 
erty. Schwartz v. Handley, 83 Cal. 
A. 434, 256 P 867. (11) Testimony of 
a defendant denying a partnership or 
explaining circumstances indicating 
that he is a member in a particular 
firm. Chambers y. Grout, 63 Iowa 
342, 19 NW 209; Fletcher v. Pullen, 
70 Md. 205, 16 A 887, 14 AmSR 355; 
Tracy v. McManus, 58 N. Y. 257; Al- 
paugh v. Hulse, 73 App. Div. 438, 716 
NYS! (571; Newberger Vv. Heintze, 3 
Tex. Civ..A. 259s 82°SW 867. 

[b] Evidence held irrelevant: (1) 
Accounts between alleged partners 
relating to a period subsequent to the 
time when their joint liability, if any, 
was fixed. O’Donohue vy. Bruce, 92 
Fed. 858, 35 CCA 52. (2) Contract be- 
tween defendant and an employee, 
under which the employee was com- 
pensated for his services by a share 
of the profits to show that a third 
person receiving profits was an em- 
ployee and not a partner. Phipps v. 
Little, 213 Mass. 414, 100 NE 615. 
(3) Failure to receive profits where 
his contract entitled him to a share. 
Reab v. Pool, 30 S.C. 140, 8 SE 703. 
(4) Individual checks on his individ- 
ual account signed by himself, or in 
his name by alleged partner of de- 
fendant. Lebanon State Bank v. Gar- 
ber, 105 Kan. 44, 181 P 572. (5) Let- 
ter to defendant from the other al- 
leged partner, dated eleven months 
after the contract sued on. American 
Cotton College v. Atlanta Newspaper 
Union, 138 Ga. 147, 74 SE 1084. (6) 
Letter written before debt created. 
Phillips v. Trowbridge Furniture Co., 
92 Ga. 596, 20 SE 4. (7) Purchases 
from the witness by defendant when 
the latter was in business. Sorrell 
v. Scheuer, 209 Ala. 268, 96 S 216. (8) 
Testimony in an earlier suit brought 
against the same defendants by an- 
other plaintiff but before the with- 
drawal of members alleged in the 
present suit. Norwood v. Francis, 
25 App. (D. C.) 463, 4 AnnCas 865. 
(9) The fact that persons are part- 
ners in one place or in one line of 
business as tending to prove them 
partners elsewhere, or in a distinct 
trade or venture. Kimball v. Long- 
street, 174 Mass. 487, 55 NE 177; 
Schollenberger v. Seldonridge, 49 Pa. 
83. See Martin v. Ehrenfels, 24 Ill. 
187 (on the question whether de- 
fendants are partners here, evidence 
that they were partners in Europe 
has been held not so entirely irrele- 
vant that its admission vitiates the 
verdict). (10) Transfer by defend- 
ant of his property to his wife and 
sister in payment of debts due them 
a short time prior to the creation of 
an alleged partnership. Robinson v. 
Marietta First Nat. Bank, 98 Tex. 
184, 82 SW 505 [rev (Civ. A.) 79 SW 


103]. 

69. Maxwell v. Sutton, (Mo. A.) 
191 SW 1083. 

70. Wise v. Morrissey, 155 Minn. 


481, 160 NW 487. 
71. Ala.—Letson v. Hall, 1 Ala, A. 


ers, are admissible.71 
default against certain persons as partners may be 
given in evidence against the same persons, when 
sued by another plaintiff, as an admission of the part- 
nership by them,’? but evidence of the circumstances 
surrounding the taking of judgment by default is 
also admissible to show that it does not constitute an 
admission of the partnership.’? | 


A judgment duly taken by 


And the rule mak- 


619, 55 S 944. 

Cal. —Callahan v. Banziger, 32 Cal: 
AS 4205S M63 Ps 165. 

Colo.—Stevens_v. Walton, 17 Colo. 
A. 440, 68 P 834. 

Del.— Jones V. Pia iL 21 Del. 444, 
62 A 14 

Garay v. Jones, 133 Ga. 446, 
66 SE 240; Dodds v. Fiverett- Ridley- 
Ragan Co., 110 Ga. 303, 34 SE 1004; 
Cary v. Simpson, 15 Ga. 7A, 280, 32 
SE 918. 
nee .—Reynolds v. Radke, 112 Ill. A. 


Ilowa.—Culbertson vy. Salinger, 117 
NW 6, 123 NW 65. 

Kan.—Great American L. ins. Co. 
v. Howry, 108 Kan. 807, 196 P 1103. 

La.—Houston River Canal Co. v. 
Kopke, 106 La. 609, 31 S 156. 

Mass.—Dutton vy. Woodman, 9 
Cush. 255, 57 AmD 46; Butts v. Tif- 
fany, 21 Pick. 95. 

Mich.—Webb v. Johnson, 95 Mich. 
325, 54 NW 947; Wright v. Weimeis- 
ter, 87 Mich. 594, 49 NW 870 

Mo.—St. Louis Brewing Assoc. v. 
Schafer, 210 Mo. A. 213, 242 SW 692; 
Huyssen v. Lawson, 90 Mo. A. 82. 

N. J.-—Benoliel v. Homac, 87 N. J. 
L.. 375, 94 A 605. 

N. Y¥.—Martin v. Peyton, 246 N. Y. 
213, 158 NE 77; Nichols v. White, 41 
Hun 152 [aff 114 N. ¥. 639 mem, 21 
NE 1120 mem]. 

N. C.—Herring v. Ipock, 187 N. C. 


459, 121 SE 758; Graham First Nat. 
Bank v. Hall, 174 N. C. 477; 93 SE 


Okl.—Vogel v. Traders’ Compress 
Co., 129 Okl. 200, 264 P 147. 
Or.—Farmers’ Bank vy. Saling, 33 
Or. 394, 54 P 190. 
Pa._Reed v. Kreraer, 111. Pa. 482, 


487, 5 A 237, 56 AmR 295; Brown vy. 
Clark, 14 Pa. 469; Welsh v. Speak- 
man, 8 Watts. & S. 257 

Tex. —Mayfield v. Key, (Civev AS: 


260 SW 926; Rothe v. Jones, (Civ. 
A.) 237 SW 581. 
Vt.—Callender v. Sweat, 14 Vt. 160. 
Va.—Chapman = y. Wilson, 1 Rob. 
(40 Va.) 267 

Ont. —Dominion Express Co. v. 
Sees id 20 Ont. L. 310, 15 OntWR 

[a] Joint use of property.—Cal- 
lender v. Sweat, 14 Vt. 160. 

[b] Admission.—Bvidence re- 
specting a written partnership settle- 
ment, exhibited to one of alleged 
par tners, and gone over by ‘him may 
be admissible against him as admis- 
sion. Mecaskey v. Bewley Mills, 
(Tex. Civ. A.) 8 SW (2d) 688. 


Rvie Me.—Parks v. Mosher, 71 Me. 
Nite —Brooklyn City Bank v. 

Dearborn, 20 N. Y. 244; Millard v. 

Adams, 1 Misc. 431, 2% NYS 424. 
Oh.—Marks  v. Sigler,’ 3) Ohe St 


358. 

Vt.—Bonazzi v. Fortney, 94 Vt. 263, 
110 A 439. 

Eng.—Whatley v. Menheim, 2 Esp. 
608, 170 Reprint 470. 

Admissions of partners generally 
see supra § 127. 

73. Bonazzi v. Fortney, 94 Vt. 263, 
110 A 439. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 184-136] 


ing a judgment by default an admission does not 
apply where the judgment was obtained several years 
alleged withdrawal 
The existence or nonexistence of a partner- 
ship is not to be established by the opinions or the 
belief of parties to a litigation or of their wit-. 


before defendant’s 
firm. "* 


nesses,‘* or by hearsay evidence.‘® 


however, to ask a member of a firm who his partners 
were,’ or a witness whether defendants were asso- 
ciated together for a described purpose,** or whether 
they had entered into a deseribed agreement, and 
were carrying on a business under it,’® provided he 
speaks from personal knowledge, and not from hear- 


say.5° 


[§ 135] (b) Dormant Partners. 


74. Collier v. Cross, 20 Ga. 1. 
75. Ala.—Anderson v. Snow, 9 
Ala. 247. 


Del.—Deputy v. Harris, 15 Del. 100, 
40 A 714. 
Ilowa.—Danforth v. 


en 
Y.—Cordova v. Powter, 1 NYS 

147 ‘Taft 123 N. Y. 645 mem, 25 NE 
954 mem]. 

Or.—Farmers’ 33 
Or. 394, 54 P 190. 

76. Ark.—Bailey v. Fritz, 75 Ark. 
463, 88 SW 569. 


Carter, 4 Iowa 


Bank v. Saling, 


Iowa.—Williams Vv. Soutter, ii 
Towa 435. 
Mo.—Hel v. Hinerman, 303 Mo. 


147, 260 Sw 471.. 

N. Y.—Gilroy v. Loftus, 21 Misc. 
317, 47 NYS 138) [aff..20 -Misc...724 
mem, 45 NYS 1141 mem, and aff 22 
Mise. 105, 48 NYS 532]. 

S. C.—Providence Mach. Co. v. 
Browning, 72 S. C. 424, 52 SE 117. 

Tex.—Moore vv. Williams, 31 Tex. 
Civ. A. 287, 72 SW 222. 


77. Gates v. Manny, 14 Minn. 21. 
be Anderson v. Snow, 9 Ala. 247, 
hig 


‘Tt is sometimes a point of nicety, 
whether a partnership has been 
formed, and the liability of the par- 
ties inter se, or in respect to third 
persons. But whether a number of 
individuals associated themselves to- 
‘gether, with the view of accomplish- 
ing a definite purpose, is certainly a 
distinet fact, and a witness who is in- 
formed upon the point, may respond 
affirmatively, or negatively, to such 
inquiry. If the adverse party is dis- 
satisfied, he may, upon a further ex- 
amination, interrogate the witness 
specially, and do away the effect of 
the first answer, if it was unadvisedly 
given.” Anderson v. Snow, supra. 

79. U. S.—O’Donohue y. Bruce, 92 
Fed. 858, 35 CCA 52. 

Ala.—Cain Lumber Co. v. Standard 
Dry Kiln Co., 108 Ala. 346, 18 S 882. 

Conn.—Butte Hardware Co. v. Wal- 
lace, 59 Conn. 336, 22 A 330. 


Fla.—Barwick v. Alderman, 46 
EM amaso, ao nal oe 
Ga.—Thornton y. McDonald, 108 


Ga, 3, 33 SE 680. 
Miss.—Perry v. Randolph, 14 Miss. 
35 


N. Y.—Smith v.. Wright, 4 Abb. 
Dec. 274, 1 AbbPr 243 [rev 7 N. Y. 
Adee vy. Cornell, 25 Hun 


Super. 1131; 
Sma badt 9.8 INKNsY ae Oe lis Quincey Vv. 
Young, 5 Daly 327 [mod on other 


grounds 63 N. Y. 370]. 
Pa:i—Wray v. Spence, 145 Pa: 399, 


22 A 693; Given v. Albert, 5 Watts 
The 333; Wood v. Connell, 2 Whart. 
542. 


S. C.—Reab v. Pool, 30 S. C. 140, 8 
SE 703. 

Eng.—Ruppell v. Roberts, 4 N. & 
M. 31, 30 BCL 574. 

[a] Dealings before date of part- 
nership agreement.—The date of 
partnership articles is not conclusive 
against third parties, as to the time 
when the partnership began, but its 
commencement at an earlier date may 


é 


If the existence 
of the firm is proved, evidence of general reputation 
is competent on the issue whether a particular mem- 


larations, 
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from the 


It is competent, 


be shown by defendant’s acts, dec- 
and dealings. Cain Lum- 
ber Co. v. Standard Dry Kiln Co., 108 
Ala. 346, 18 S 882. 

[b] Negotiations for partnership 
agreement.—Hvidence is admissible 
that one defendant in the presence of 
the other gave instructions that a 
partnership agreement between them 
be drawn, and that after this they 
carried on business together. Bar- 
wick v. Alderman, 46 Fla. 433, 35 S 
13 


oO. 

805, Hodges we Tartant, woke SG: 
608, 9 SE 1088. 

81. Metcalf v. Officer, 2 Fed. 640, 1 
McCrary 325; Park v. Wooten, 35 Ala. 
Fe Lingenfelser v. Simon, 49 Ind. 

82. Douglass v. Frame, Lalor (N. 
Y.) 45. 

83. 10 Johns. 


Whitney v. Ferris, 
(N. Y.) 66 


fen Cal.—Hudson v. Simon, 6 Cal. 

Conn. —Morgan v. Farrel, 58 Conn. 
413, 20 A 614, 18 AmSR 282. 
j Ill.—Baker vy. Baker, 161 Ill. A. 
30. 

ae Grae ee v. Tallman, 8 Nev. 
it 

Y.—Reisman v. Silver, 48 Misc. 


N. 

399) IS NYS 483. 
85. Pollok v. Cunard, 4 N. B. 291. 
fa] Amount involved and evi- 

dence incomplete.—<Action on a bill 

drawn and indorsed in England for a 

large amount against a partnership 

in Canada in which defendant was al- 
leged to be a partner was ordered to 
be retried, after verdict for plaintiff, 
the only evidence of the partnership 
at the trial being the testimony of 
clerks in the firm’s office and there 
being no evidence of the circum- 
stances under which the bill was 
drawn in England, a commission dis- 
patched to England to take testimony 
not having returned. Pollok yv. Cun- 

ard, 4 N.°B. 291. 

[b] Hearsay.—A finding in favor 
of the existence of a partnership is 
not supported by testimony of a wit- 
ness that he understood that there 
was a partnership. Miller v. Jones, 
111 SW 295, 33 KyL 848; Enright v. 
Hale Petroleum Co., (Mo.) 250 SW 
908; Hillock v. Grape, 111 App. Div. 
720, 97 NYS 823. 


86. Black v. Henry G. Allen Co., 
56 Fed. 764; Pierce v. McConnell, 7 
Blackf. (Ind.) 170; Rankin v. Har- 
ley, 12 N. B. 271. 

87. U. S.—Ryan v. Cavanagh, 238 
Fed. 604; Blair v. Harrison, 57 Fed. 
257, 6 CCA 326; Claflin v. Bennett, 51 
Fed. 693. 

Ill.—Loucks v. Paden, 63 Ill. A. 
545. 


a. A 152 
Towa 291, 132 NW 417, AnnCas1913B 
1326; McMullan v. Mackenzie, 2 
Greene 368. 

Mo.—Citizens’ Bank v. Lowder, 141 
Mo. A. 6038, 125 SW 1180. 

Tex.—Miller v. Laughlin, (Civ. A.) 
147 SW 711. 


ber was a dormant partner.** 
has entered into a conspiracy with others to defrand 
the creditors of a firm does not tend to show that he 
is a dormant partner; ;82 nor is an admission by one 
person that he is a secret partner of another evidence 
of a partnership as against the latter.** 

[§ 136] 3. Weight ‘and Sufficiency—a. In General. 
The existence of a partnership cannot be established 
by mere surmise or innuendo,*# or upon evidence fur- 
nishing slight basis’ for inference. ok 
may be proved, however, by the testimony of a single 
witness,*® and by evidence which is circumstantial in 
character,** unless the party is in a position to estab- 
lish his contention by direct evidence.*® 
alleges a partnership between himself and another 
must establish its existence by clear proof,*® espe- 
cially if the other party to the agreement is dead.°° 
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Evidence that one 


A partnership 


One who 


Utah.—Bridgman v. Winsness, 34 
Utah 3838, 98 P 186. 

Vt.—Forbes v. Davison, 11 Vt. 660. 

Wash.—Nicholson vy. Kilbury, 83 
Wash. 196, 145 PB. 189. 

88. Arnold y. Conklin, 96 Ill. A. 
373; Banchor v. Cilley, 38 Me. 553; 


Ruckman v. Bergholz, 38 N. J. L. 531; 
Matter of Muller, 96 App. Div. 619, 88 
NYS 673; Kelly v. Devlin, 47 N. Y. 
Super. 555 [aff 94 N. Y. 643 mem]. 
89. U.S.—Hopkins v. Hopkins, 178 
Fed. 900, 102 CCA 134; Black v. Hen- 
ry G. Allen Co., 56 Fed. 764; Smith 
vi. Burnham, 22 F. Cas. No; 13,019, 3 
Sumn. 435. 
ey: Stillman vy. Lefferts, 82 NW 


La.—Abadie v. Frechede, 22 La. 
Ann. 423. 

Md.—Gover v. Hall, 3 Harr. & J. 43. 

Mich.—Bush v. Haire, 197 Mich. 85, 
163 NW 875; Fletcher v. Fletcher, 
197 Mich. 68, 163 NW 488; Groth v. 
Payment, 79 Mich, 290, 44 NW 611; 
Pulford v. Morton, 62 Mich. 25, 28 
NW 716. 

Mo.—Boon vy. Turner, 96 Mo. A. 635, 
70 SW 916. 

Mont.—Arnold vy. 
248, 29 P 1124. 


Sinclair, 12 Mont. 


614, 204 NW $385: Norton v. Brink, 
75 Nebr. 566, 106 NW 668, 110 NW 
669, 121 AmSR 822, 7 LRANS 945; 


Metcalf v. Bockoven, 42 Nebr. 590, 
60 NW 901; Osborne v. Fitzgerald, 26 
Nebr. 514, 42 NW 418. 


Nev. 3 Nev. 
260. 

N. Y.—Burkardt v. Walsh, 49 App. 
Div. 634, 64 NYS 779; Evans v. War- 
ner, 20 "App. Div. - 2305" 475 NiVIS 16" 
Van de Linda v. Stevens, 9 App. Div. 
179, 41 NYS 126; Smith v. Wood, 12 
NYS 724. 

Wash.—State v. Walla Walla Coun- 
Be Super. Ct., 148 Wash. 616, 269 P 


Eng.—Radcliffe v. Rushworth, 33 
Beav. 484, 55 Reprint 456; Smith v. 
Sherwood, 10 Jur. 214. 
aaa —Stuart Ve. Mott, 14 Carty Sy C: 

B. C.—Brown v. Grady, 6 B. C. 190. 

Ont.—Pierce v. Waldman, etc., Sil- 
ver Mines Co., 2 OntWN 258, 17 
OntWR 419. 

[a] Unauthorized use of name in 
articles of agreement—The fact that 
defendant’s husband used her name 
in articles of agreement and partner- 
ship business between himself and 
plaintiff is insufficient to show that 
plaintiff and defendant were part- 
ners, where defendant was in fact a 


stranger to the agreement. Metcalf 
90. 
5 Ky. 
520, 74 SW 253, 24 KyL 2403 
Nebr.—Norton vy. Brink, 
NW 669, 


Sargent v. Collins, 


y. Bockoven, 42 Nebr. 590, 60 NW 
bef Cal.—Gray v. Palmer, 9 Cal. 
Ky.—Pepper v. Pepper, 
Mich.—Fletcher Vv. Fletcher, 197 
Mich. 68, 1683 NW 488. 
75 Nebr. 
566, 570, 106 NW 668, 110 
121’ AmSR 822, 7 LRANS 945. 
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In actions by third persons against alleged partners, 
a less degree of clearness and certainty is required to 
These rules have been applied 
with reference to the establishment of a partner- 
ship agreement? or the elements of a partnership.?* 
A finding against the existence of a partnership in 
fact is sufficiently supported by evidence negativing 
the existence of the generally accepted elements of a 
Such a finding is not sustained by 
evidence of an existing relationship upon the same 
terms as an earlier admitted partnership since dis- 
solved.°®> Where the existence of a partnership is set 
up as an affirmative defense in an action against de- 
fendant personally, a finding for plaintiff is held to 
have been proper where the only evidence offered by 
defendant is his own statements that such a partner- 


establish hability.® 


partnership.°* 


ship existed.°® 


N. Y.—Heye v. Tilford, 2 App. Div. 
S46, Pole INES W5ll* fat si54 IN eyes 757 
mem, 49 NE 1098 mem]; Kearney v. 
Morris, 19 NYS 346. 

Eng.—Radcliffe v. Rushworth, 33 
Beav. 484, 55 Reprint 456. 

“In a case of this character, where 
the alleged partner is dead and can- 
not speak for himself, and where it is 
sought to establish a partnership in 
land, the title to which stood in the 
name of the deceased and for which 
it 1s conceded ‘he paid the whole con- 
sideration, it is quite evident that 
the proof required to establish the 
relation should be so clear and con- 
vincing as to fully satisfy the court 
that the relation existed.’ Norton v. 
Brink, supra. 

91. Mizell v. Sylacauga Grocery 
Co., 214 Ala. 204, 106 S 858; Frankel 
v. Hillier, 16 N. D. 387, 113 NW 1067, 
15 AnnCas 265. 

92. [a] Evidence held sufficient. 
—EHdlin v. Moser, 176 Ark. 1107, 5 
SW (2d) 923; Allison v. Perry, 130 
Tll. 9, 22 NE 492 [aff 28 Ill. A. 396]; 
Gilmore v. O’Brien, 125 La. 904, 51°S 
1031; Morgart v. Smouse, 112 Md. 
615) 77-4 1387; Bush tv. Bush; 39 Mo. 
360, 14 SW 560; Scott v. Prescott, 69 
Mont. 540, 223 P 490; Sanger v. 
RMrench wel 5. Nay measles co eaN Ey) 9179) 
Healy v. Clark, 120 N. Y. 642 mem, 
24 NE 316, 2 Silv. A. 586; Causten 
v. Barnette, 49 Wash. 659, 96 P 225; 
Briere v. Taylor, 126 Wis. 347, 105 
NW 817; Walter v. Kressman, 25 
Wyo. 292° 169 P 3; Heyhoe v. Burge, 
Oa Cr iss 431, 67 ECL 431, 137 Reprint 
960; Martyn v. Gray, 14 Cy BANAS: 
824, 108 ECL 824, 1438 Reprint 667; 
Beech vy. Byre, 5 M. & G. 415, 44 HCL 
222, 134 Reprint 625; Gordon v. Gor- 
don, (Pr.*Edw. Isl.) 13 EastLR 379 
[aff 13 EastLR 69]. ; 

{b] Evidence held insufficient.— 
Brown-King Constr. Co. v. Bower, 251 
HEC ekOo, 6s KOCCAS (375 Wiriaht=. ve 
Amann, 192 Fed. 649; Sabel v. Savan- 
nah Rail, ete., Co:, 135 Ala. 380, 33 
S 663; People’s Lumber Co. v. Mc- 
Intyre, 179 Cal. 780, 178 P 954; Stum 
Veniadrich,. Lom Cala ovine LOS Moo: 
Morton vy. Nelson, 145 Ill. 586, 32 
IN) 916 23 NDP UGS Henry v. (Dar- 
nall, 246 Ill. A. 250; Ramsey v. Carr, 
168 Ill. A. 379; Barley v. Sansberry, 


6c ind. Ay 132,119 NEP Lol) Mat= 
thews v. Myers, 64 Ind. A. 372, 115 
NE 959; Brudi v. Luhrman, 26 Ind. 


A. 221, 59 NE 409; Goss v. Lanin, 170 
Iowa 57, 152 NW 43; Alexander v. 
Lewis, 184 Ky. 679, 212 SW 440; 
Jackson Brewing Co. v. Rosen, 8 La. 
A. 446; Jenkins v. Jenkins, 303 Mo. 
318, 260 SW 111; Mackie-Clemens 
Fuel Co. v. Brady, 202 Mo. A. 551, -208 
SW 151; Bradbury v. Donnell, 136 
Mo. A. 676, 119 SW 21; Solomons Mi 
Ruppert, 34 App. Div. 230, 54 NYS 
729: Barrett v. Warren, 84 NYS 578; 
Ottawa County Nat. Bank v. Bouldin, 
117 Okl. 104, 246 P 4384; Sears v. 
Seranton Trust Co., 228 Pa. 126, 77 
A 423, 20 AnnCas 1145; Eshleman v. 
Harnish, 76 Pa. 97; Lichauco v. De- 
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Scope of partnership. Evidence tending to show 
a partnership for a limited purpose in the absence 
of other facts broadening its scope will not justify 
a finding of a partnership for other purposes,®’ nor 
will it justify a finding of a general partnership,?® 
nor will evidence of membership in one partnership: 
be sufficient to justify a finding of a partnership in 
another,®® especially where any partnership connec- 
tion with the latter is negatived by the expressed in- 
tention of the parties.* 
which may seem to indicate a partnership for a lim- 
ited purpose may, in connection with other facts, 
justify a finding of a genera} partnership.” 

[§ 137] b. Declarations and Admissions. _ 
ing of the existence of a partnership may be sup- 
ported by evidence of the direct admissions of the 


On the other hand, evidence 


A find- 


parties® or of admissions from which its existence 


Guzman, 38 Philippine 283; Clem v. 
Forbess, (Tex. Civ. A.) 10 SW (2d) 
223; Lucopoulos v. Sotriopoulous, 111 
Wash. 400, 191 P 149; Ottison v. Hd- 
monds, 15 Wash. 362, 46 P 398; Moore 
v. Dickson, 121 Wis. 591, 99 NW 322; 
Horne v. Gordon, 42 Can. S. C. 240 
[app allowed 14 B. C. 138]; Riddell 
v. Botfield, 33 Man. 54, [1923] 2 Dom 
LR 1056, [1923] 1 WestWkly 1109; 
Hallvorson v. Bowes, 22 Man. 447, 

DomLR 693, 21 WestLR 593, 2-West 
Wkly 586; ‘Bodin v. Ducher, (Man. ) 
11 WestLR 145; Stuart—v. Mott, 23 
N. S. 524. faff 14 Can. S. CG. 734]; 
Jamieson Meat Co. v. Stephenson, 3 
OntWN 1196, 22 OntWR 6, 2 DomLR 
Osthman v. Carlson, 12 OntWR 
Clark. v. Chipman, 26-U. Cr-Q: 

Darling v. Bellhouse, 19 U. 

on Q. B. 268; Boisclair v. Ouellette, 29 
RevLegNS (Que.) 497; Manger wa 
James Morrison & Co., Ltd., 13 Austr. 
CPE Read, 
[a] Evidence held sufficient. 
—In re Neasmith, 147 Fed. 160, 77 
CCA 402; Dubos -v. Hoover, 25 Fla. 
720, 6 S 788; Hendricks v. Gunn, 35 
Ga. 234; Great American L. Ins. Co. 
v. Howry, 108 Kan. 807, 196 P 1103; 
Josselson v. Butler, 162 Ky. 229, 172 
SW 503; Mathis v. Taylorsville Bank, 
136 Ky. 634, 124 SW 876; Morgart v. 
Smouse, 112 Md. 615, 77 A 137; Mc- 
Murtrie v. Guiler, 183 Mass. 451, 67 
NE 358; O’Sullivan v. O’Sullivan, 242 
Mich. 526, 219 NW 611; Alywin v. 
Morley, 41 Mont. 191, 108 P 778; Wit- 
man v. Levan, 62 Pa. Super. 262; 
Steger v. Greer, (Tex. Civ. A.) 228 
SW 304; Kuykendall v. Schell, (Tex. 
Civ. A.) 224 SW 298; Roberts v. 
Nunn, (Tex. Civ. A.) 169 SW 1086; 
Briere v. Taylor, 126 Wis. 347, 105 
NW 817; Smith v. Putnam, 107 Wis. 
155, 82 NW 1077, 883 NW 288. 

[b] Evidence held insufficient.— 
In re Hoyne, 277 Fed. 668; Blair v. 
Shaeffer, 33 Fed. 218 [rev on other 
grounds 149 U. S. 248, 13 SCt 856, 
37 L. ed. 721]; Smith v. Murphree, 205 
Ala. 213, 87 S 795; Watson v. Hamil- 
ton, 180 Ala. 3, 60 S 63; Gulf City 
Shingle Mfg. Co. v. Boyles, 129 Ala. 
192, 29 S 800; Schwartz v. Birdsall, 
(Ark.) 285 SW 9; Pumphrey v. Fur- 
low, 144 Ark. 219, 222 SW 31; Weavy- 
er v. Atlantian Constr. Co., (Cal. A.) 
258 P 111; Reynolds v. Jackson, 25 
Cal. A. 490, 144 P 305; Starkweather 
v. Dyer, 30 App. (D. Cc.) 146; Bleck 
v. Soeffing, 241 Ill. A. 40; Taylor v. 
Successful Farming Pub. Cost £97 
Iowa 618, 196 NW 77; Miller v. Ba- 
ker, 161 Iowa 136, 140 NW 407; Howe 
v. Howe, 99 Mass. 71; Willoughby 
v. Hildreth, 182 Mo. A. 80, 167 SW 


639; Herbert v. Callahan, 35 Mo. A. 
498; Roper v.. Schaefer, 35 Mo. A. 
30; Bischoff v. Bischoff, 70 Mont. 503 


226 P 5085) Lvy Vv. Binswanger, 141 
Tenn. 568, 314 SW 74; Kelly v. Sayle, 
IG) ASAE OR 93, 15 DomLR 776, 26 West 


LR 877. 

94. U. S.—Mayes v. Palmer, 208 
Fed. 97, 125 CCA 325. 

Cal.— Central California Bank, etc., 


Se Gearhart, 45. Cal. A. 421, 187 
D. C.—S tape went? v. Dyer, 30 
205 


App. 146. 

Mich.—Mullholland v. Patch, 
Mich. 490, 171 NW 422; Brown v.. 
Brown, 175 Mich. 444, 141 NW 553. 

N. Y.—Adams v. Morrison, 113. 
N. Y. 152, 20° NE 829. 

‘Okl.— Gorman v. Carlock, 72 Okl. 
104, 179 P 38 

S. C.—Davidson v. Copeland, 77 S. 
C. 108, 57 SE 620. 


Tex. Guaranty Bank, “etc. “Cor* v. 
Beaumont Cadillac Co., (Civ. <A.) 
218 SW 6388. 

95. Wagner v. Sanders, 62'"Si"Cs 
73,539 .SE 950. 

96. ete., Co.. 


Sanderson Fertilizer, 
Vara lass iGEvs te) e103 Ar SOF 
97. See cases infra this note. 
[a] Partnership for particular 
purposes held not proved.—(1) Part- 


nership for trading in horses not 
evidence of partnership for dealing 
in land. Dixon v. Dixon, (Mo.) 181 
Sw 84. (2) Partnership in land 


agency business not sufficient evi- 
dence of partnership in sale of par- 
ticular properties. Vineyard v. Mil- 
ler Land Co., (Tex. Civ. A.) 209 SW 
693. (3) Working arrangement be- 
tween cattle dealers, owning Separate 
business, and association in some 
deals, not tending to show partner- 
ship in conducting a farm. Miller v. 
Casey, 176 Mich. 221, 142 NW 589. 

98. Bush v. Haire, 197 Mich. 85, 
163 NW 875; McDonald Vv. Edgcomb, 
68 Wash. 393, 123 P_525; Blodgett v. 
Inglis, 63 Wash. 513> 115 P 1043, Ann. 
Cas1912D 622. 


99. Origer v. Kuyper, 183 Iowa 
1395, 168 NW 119. 
1. Raisch v. Warren, 39 Cal, A. 
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2. Brigham v. Dana, 29 Vt. 1. 

3. See cases infra this note. 

[a] Partnership expressly admit- 
ted.— (1) Generally. Herman Kahn 
Co. v. Bowden, 80 Ark. 23, 96 SW 126; 
Calkins v. Calkins, 63 Cal. A. 292) 
218 P 611; Haug v. ‘Haug, LOS: Di: 645, 
61 NE 1053 [aff 90 Til. A. 604]; Smith 
v. Hart, 179) Tis A. 983 “Stull wv.ebure 
dett, 110 Kan. 393, 204 P 1005; Bus- 
bey v. Hamiter, 131 La. 118, 59S 35; 
Sumner v. Gardiner, 184 Mass. 433, 
68 NE 850; Norton V. Brink, 75 Nebr. 
566, 106 NW 668, 110 NW 669, 121 
AmSR 822, 7 LRANS 945; Weiner 
VE Osnofsky, 92 Pa. Super. 143; Me- 
Neilan’s Hst., 4 Pa. Dist. 45, 16 Pa. 
Co. 46 [aff 167 Pa. aah gol aN 727]; 
Evans v. Syphrett, (Tex. Civ. A.) 236 
Sw 141; Lawrence Vis Halverson, 41 
Wash. 534, 83. 889; Roberts Vi DL O= 
ney, 100 W. va 688, 131 SH 552. (2) 
Attorney’s brief. Freeman vy. Dono- 


hoe, 65) Cal. A. 65, 2238 “Pr43ii'@) 
Bill of sale. Leinkauff v. Frenkle, 80 
Ala. 136. (4) Chattel mortgage. Da- 


vis v. Barwick, 88 S. C. 355, 70 SE 
LOOM EEG Deed. Felker v. John F. 
Meyer, ete., Milling Co., (Ark.) 185 
SW 276. (6) Pleadings. Maney v. 
Greenwood, 182 N. C. 579, 109 SB 


Sort! A RPS Oe ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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may reasonably be implied,‘ or by acquiescence in 
another’s declarations or acts having the foree of 
Such a finding has been held not to be 
sufficiently supported by declarations of one partner 
in the absence of defendant sought to be charged 
as a partner,® or even in his presence in the absence 
of evidence of circumstances tending to show that he 
heard the statement;* by book entries in the books 
of the firm made without defendant’s knowledge ;* 
by letterheads with defendant’s name thereon with- 
out other evidence connecting him in any way with 
the partnership affairs;® by conversations leaving 
the interests of the parties in the assets and profits 
unfixed;'® by general remarks occurring in a ¢con- 
versation between the parties regarding a business 
proposition in the absence of written or parol eyi- 
dence of a partnership agreement affecting it;1+ by 
declarations explaining a transaction as being on 
joint account and not a partnership affair;1? or by 
references to a partnership not tending to show, how- 
ever, under the circumstances, its existence.t? A 
finding against the existence of an actual partner- 
ship has been held to be sufficiently supported by 
admissions or declarations of the party reasonably 


admissions.® 


O65 cost wa “irsch, el6 Pa. Dist: 
831; Phillips v. Jones, (Tex. Civ. A.) 
283 SW 298. (7) Publishers’ state- 
ment. Saward v. Saward, 119 Misc. 
§76, 197 NYS 123. [aff 214 App. Div: 
715 mem, 209 NYS 914 mem]. (8) 
Statement to mercantile agency. 
Foot v. Porter, 131 Minn. 224, 154 NW 
1078. (9) Testimony in other suit. 
See v. Leakin, 66 Md. 255, 7 A 

4 See cases infra this note. 

[a] Partnership impliedly admit- 
ted.—(1) Acknowledging liability for 
wages. Callahan v. Danziger, 32 Cal. 
A. 405, 163 P 65; Gembler v. Baker, 
(Tex. Civ. A.) 194 SW 1015. (2) As- 
surance by defendant when pressed 
for payment of partnership debt that 
plaintiffs would get their money. 
Ehrlicher v. Turner, (Mo. A.) 232 SW 
743. (3) Book entries. Fink v. 
Loynes, 48 Cal. -A. 412, 192° P 84: 
Trainor v. Robyn, 164 Iowa 508, 146 
NW 450. (4) Change in firm name 
by including names of sons, and com- 
pensation on books changed from 
wage account to withdrawals as part- 
ners: fe Reed wa Reed, 6 Kyi 524513 
Ky. Op. 174. (5) Cireulars bearing 
defendant’s name and 
member of firm. Keil v. Fuller, 155 
Minn. 159, 193 NW 387. (6) Constant 
recognition in other respects of de- 
fendant’s membership, notwithstand- 
ing omission of name from firm. De- 
main v. Huston, 70 W. Va. 306, 73 SH 
923. (7) Conversations on partner- 
ship matters. Blythe v. Cummings, 
190 Iowa 1239, 176 NW 688. (8) Cor- 
respondence, telegrams, advertise- 
ments. Welch v. Alcott, 185 Cal. 731, 
198 P 626. (9) Declarations consist- 
ent only with theory of existence of 


a partnership. Bridgman vy. Wins- 
ness, 34 Utah 383, 98 P 186. (10) 
Declarations of one partner, after 


dissolution of firm, concerning trans- 
actions with the firm in the line of 
its business before such dissolution. 
McDonald v. Clough, 10 Colo. 59, 14 
5B 121. (11) Defendant’s complaint to 
plaintiff's agent that he had not let 
him know before the firm’s debt to 
plaintiff had got so large. Standard 
Oil Co. v. Banks, 183 °N; G: 204, 111 
SE 2. (12) Letters recognizing part- 
nership. Toll v. Lewis, 136 Ark. 318, 
206 SW 442; Clark v. Clergue, 1 NYS 
892 [rev on other grounds 127 N. Y. 
676 mem, 27 NE 1078]. (13) Post- 
poning payment of partnership debt 
but not denying membership in firm. 
Bernstein y. Cahen, 48 Misc. 639, 96 
NYS 209. (14) Representations by 
partners that the contract had been 
taken by thé firm. Behrenfeld vy. 
Breedlove, 27. Cal. A. 419, 150 P 71. 


4 


picture as 
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term.?? 


(15) Statements as to joint purchase 
of stock. Dobson v. Chambers, 78 
Ni Cx 334. 

5. See cases infra this note. 

[a] Acquiescence as admissions.— 
(1) Aecquiescence in statement of an- 
other that partnership existed. Ar- 
nold “wv. “Loomis, -170 “Cal. 95,5 043), P 
518; Giles v. Vandiver, 91 Ga. 192, 
17 SE 115: Hoskins v. Velasco Nat. 
Bank, 48 Tex. Civ. A. 246, 107 SW 
598. (2) Introduction to plaintiff as 
member of firm, and name on letter- 
heads. Peninsular Sav. Bank v. Cur- 
rie, 123 Mich. 666, 82 NW 511. 

G. ) Bass we Tolbert; 51, Tex. Civaza. 
437, 112 Sw 1077. 

7 Sax v.(Doughty. 76 N. J. lis 225), 
68 A 912. 

8. Lindsay vy. Guy, 57 Wis. 200, 15 
NW 181. 

9. Griffin v. Palatine Ins. Co., 
(Tex. Commn. A.) 235 SW 202 [rev 
(Civ. A.) 202 SW 1014, and set aside 
on reh (Commn. A.) 238 SW 637]. 


10. - Wilcox v. Williams, 19 App. 
Div. 438, 46 NYS 593. 

11. See cases infra this note. 

[a] Conversations disproving 


partnership.—(1) Conversation  be- 
tween two or more parties while pur- 
chasing a piece of land, not referring 
directly or indirectly to a partner- 
ship agreement between them. Chap- 
in v. Cherry, 243 Mo. 375, 147 SW 
1084. (2) Negotiations looking to 
employment of one by the other in 
work of promotion. Arnold v. North- 
western Tel. Co., 199 Ill. 201, 65 NE 
224. (3) Negotiations between the 
parties for the joint undertaking of 
certain contracts, in which no defi- 
nite terms of partnership were stat- 
ed. Pope v. Thompson, 171 Wis. 468, 
177 NW 607. 


12. Chisholm v. Cowles, 42 Ala. 
179. 
138. Donkin v. Disher, 49 Can. S. C. 


60, 16 DomLR 610, 27 WestLR 428, 
4 WestWkly 870 [app allowed 18 B. 
C. 230, 12 DomLR 405, 24 WestLR 
955, 4 WestWkly 1365]. 

14. See cases infra this note. 

{a] Admission of no partnership. 
—(1) Admission by plaintiff of no 
partnership at time when in his 
pleading he claimed that there was. 
Davenport v. Brown, (Iowa) 938 NW 
578. (2) Correspondence between al- 
leged partners in which no mention 
is made of any partnership. Baker 
Va baker 161) THiAy 43:0) @3))) sDec= 
larations as to dealings with part- 
nership showing absence of partner- 
ship intent. Florsheim Bros. Dry 
Goods Co., Ltd. v. Pepper Mercantile 
Co:,; L° La. As (Orleans). 31. (4) -In- 
structions by principal to agent us- 


[§ 138] c. Conduct.?* 
ing of the existence of a partnership has been held to 
be supported by evidence of acts under, or in rec- 
ognition of, a partnership agreement,?* as for ex- 
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consistent therewith.14 Such a finding has been held 
not to be sufficiently supported by evidence of the 
declarations of the parties showing the existence of 
a partnership.'® 
they are in partnership will be held to that admission 
when expressed in a pleading,'® or in their consent 
to entry of a judgment based on the assumption that 
the partnership exists,!7 or in their statements or 
conduct,!® unless explained!® or denied by the par- 
ties alleged to have made it, in which ease the issue 
raised is for the jury,?° or unless liability is sought 
on the basis of credit representations made to plain- 
tiff, and there is no evidence that the alleged admis- 
sions ever came to plaintiff’s knowledge.” 
of the word “partnership” by a person, in his testi- 
mony in describing the arrangement between him- 
self and another, is not conclusive against him of the 
existence of a partnership; but he may show that 
he used it as a popular, and not as a technical, 


Parties who have admitted that 


The use 


In numerous eases, a find- 


ing the editorial “we.” Brecken- 
ridge’s App., 127 Pa.. 81, 85, 17 A 874 
(5) Statement by plaintiff that money 
advanced to partnership was a loan, 
and that business was the separate 
property of defendant. Smith  v. 
Shotliff, 169 Mo. A. 66, 154 SW 177. 

15. See cases infra this note. 

[a] Recognition of partnership.— 
(1) Admission by each partner. An- 
krom y. Egan, 2 Canal Zone 43. (2) 
Admission of liability as partners by 
one in presence of the other. Berlin 
v. Strauss, 172 NYS 485. (3) Ad- 
missions that business was carried 
on aS a partnership business. Hilers 
Music House v. Reine, 65 Or. 598, 133 
P 788. (4) Book entries showing con- 
tributions to capital. Voshmik v. 
Urquhart, 91 Wis. 513, 65 NW 60. 
(5) Checks given by a petitioner to 
decedent and declarations by dece- 
dent. Van Buren v. Decker, 204 App. 
Div. 138, 198 NYS 297. (6) Declara- 
tions of alleged partner that part- 
nership existed. Rufty v. Rankin, 
183 Ill. A. 484. 

16. Creath v. Nelson Distilling Co., 
70 Mo. A. 296. 

17. Russell v. White, 63 Mich. 409, 
29 NW 865. 

Glore v. Dawson, 106 Mo. A. 
107, 80 SW 55. 

19. Metcalf v. Bockoven, 42 Nebr 
590, 60 NW 901; Willamette Casket 
Coe McGoldrick, 10 Wash. 229, 38- 


20. Elliott v. Vallaro, 16 App. Div. 
630 mem, 44 NYS 1072 mem. 
21. Willamette Casket Co. v. Mc- 


Goldrick, 10 Wash. 229, 38 P 1021. 

22. Corotinsky v. Maimin, 37 Misc. 
777, 76 NYS 924 [aff 86 Misc. 871 
mem, 74 NYS 1123 mem]. 


23. Conduct as admission see su- 
pra § 127. , 
24. Ala.—Cunningham v. Staples, 


216 Ala. 531, 113 S 590. 
Ark.—Williams v. Walker, 148 Ark. 

49, 229 SW 28; Wilson v. Todhunter, 

137 Ark. 80, 207 SW 221. 
Cal.—Thompson vy. Thompson, (A.) 


PASE Wee Sieh. 
Ill.—Nowak v. Geist, 205 Ill. A. 
aoe Thomas v. Mosher, 128 Ill. A. 


Kan.—Apple v. Smith, 105 Kan. 732, 
USS BP S9O3%. NOG: amt 07 deipe 1190 PSs 
Loweli-Woodward Hardware Co. v. 
Woods, 104 Kan. 729, 180 P 734. 

Ky.—Stewart v. Stovall, 191 Ky. 
508, 230 SW 929. 

Minn.—Swanson v. Lindstrom, 151 
Minn. 19, 185 NW 950. 

Mont.—Lenahan y. Casey, 46 Mont. 
SOs cles > u6Ode ’ 

Nebr.—Gibson v. Smith, 31 Nebr. 
354, 47 NW 1052; Atwood y. Kennarda, 
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ample, evidence, in connection with evidence of other 


acts, of such acts as contribution 


services,°® or of both eapital and services ;?* 


sharing of profits,?® or expenses,” 
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of capital,?® or | the- partners.*? 
the . 


or of both prof- 


its and losses;*° or the manner of conducting the 


22 Nebr. 246, 34 NW 381; Atwood v. 
Peregoy, 22 Nebr. 238, 34 NW 378. 

N. Y.—lLeeds v. Ward, 38 Misc. 
674, 78 NYS 239. 

S. C.—BEx p. Wilson, 84 S. C. 444, 
66 SE 675. 

[a] Particular partnerships.—(1) 
Growing and marketing crop. San- 
born Co. v. Powers, 58 Mont. 214, 
190 P 990. (2) Purchase and man- 
agement of ranch. Blair v. Harrison, 
57 Fed. 257, 6 CCA 326 [aff 51 Fed. 
693]; McNab v. Mills, 199 Cal. 231, 
248 P 657. (3) Purchase and sale of 
goods. Schindler v. Sorbitz, (Mo. A.) 
268 SW 4382. (4) Purchase and sale 
of horses. Olson v. Michener, 158 
Iowa 338, 138 NW 826. (5) Purchase 
and sale of land. Fitch v. King, 279 
Ill. 62, 116 NE 624; Heard v. Wilder, 
81 Iowa 421, 46 NW 1075; Chase v. 
Angell, 148 Mich. 1, 108 NW 1105, 118 
AmSR568; Kruse v. Tripp, 129 Minn. 
252, 152 NW 5388. 


25. See cases infra this note. 
[a] Contributions of capital.—(1) 
Generally. Shannon vy. Calmus, 70 


Cal. A. 652, 234 P 107; Elliot v. Swan- 
nell, 154 Ill. A. 570; Roberts v. C. W. 
Adams, etc., Co.; 110 SW 314, 33 KyL 
207; Griffiths v. Copeland, 183 Mass. 
548, 67 NE 652; Pure Oil Co. v. Main- 
guy, 105 Minn. 522, 117 NW 504; 
Diamond Rubber Co. v. Hans, 105 
Minn. 249, 117 NW 504; Gibson v. 
Smith, 31 Nebr. 354, 47 NW 1052; 
Haynes v. Foley, 82 App. Div. 629, 81 
NYS 446; Pilwisky v. Cattaberry, 9 
NYS) 636%. Mantz) v.7 Tumlin, 745 W. 
Va. 196, 81 SE 820; 
Stacy, 80 Wis. 345, 50 NW 3836; 
Botham vy. Keefer, 2 Ont. A. 595. 
(2) Advances. Jones v. Burnham, 
138 Fed. 986, 71 CCA 240 [rev 130 
Fed. 475]; Smith v. Hancock, 163 Ga. 
222, 1386 SE 52; Ayers v. Brown, 197 
Iowa 1151, 196 NW 1002; Cossack v. 
Burgwyn, 112 N. C. 304, 16 SE 900. 
(3) Contributions by one. Webb v. 
Johnson, 95 Mich. 325, 54 NW 947; 
Berg v. Kern, (Man.) 6 WestLR 757. 
(4) Joint contributions. Cunning- 
ham v. Staples, 216 Ala. 531, 113 S 


Wipperman v. 


590; Cornwell v. Moss, 99 Kan. 522, 
162 P 298; Gundry v. Scrimger, 235 
Mich. 62, 209 NW 71; Goldman v. 


O’Hara, 164 Mich. 612, 130 NW 352; 
Golly iv, Northland Bl Co:, 53. N., D. 
564, 207 NW 438; In re Krilich, 122 
Wash. 306, 210 P 788; 215 P 9. 

26. See cases infra this note. 

[a] Contribution of services.—(1) 
Joint contribution. Doan v. Dyer, 
286 Fed. 339; Niroad v. Farnell, 11 
Cal. A. 767, 106 P 252; Lingenfelter 
Vv. St. Clair;,°179 Towa-11, 161 NW ‘87. 
(2) Partner, not employee. Graham 
v. Swann, 148 Ky. 608, 147 SW 11; 
Denny v. Brown, (Mo.) 193 SW 552) 

27. See cases infra this note. 

[a]. Capital and  services.—(1) 
Generally. Cunningham vy. Staples, 
ZG MPALA, Dslanells =. 590ke WKraskiy tive 
Wollpert, 134 Cal. 338, 66 P 309; 
Lowell-Woodward Hardware Co. v. 
Woods, 104. Kan. 729, 180 P .734; 
Burkhardt v. Walsh, 49 App. Div. 
634, 64 NYS 779. (2) Capital and 
services by each. Gray v Palmer, 
9 Cal. 616; Minter v. Minter, 80 Or. 
369, 157 P 157. (3) Capital by one, 
services by other. Kennedy, . 
lumber Co, vel Taylor (Cal ole Pe 
1122° Ingram v. Johnston, 38 Cal. 
A. 234, 176 P 54; Fruin v. Chotzian- 
off, 79 Conn. 65, 68 A 782; Winstan- 
ley v. Gleyre, 146 Ill. 27, 34 NE 628; 
Shadburne v. Sbarbaro, 182 Ill. A. 
54; Meek v. Yarowsky, 236 Mich. 125, 
210 NW 227: Jones v. Stever, 154 Mo. 
A. 640, 186 SW 16; Wade v. De Hart, 
(Oh. A.) 159 NE 838; Scales v. Grass- 
man, (Tex. Civ. A.) 261. SW 215; 
Potter v. Scheffsky, 139 Wash. 238, 
246 P 576; Witt v. Stocks, 10 Alta. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


le. 512, 1h Alta. 1.9154,7'33" DomER 
519, [1917] 1 WestWkly 1451; Law- 
ton. Saw Co., Ltd. v. Machum, 2 N. 
B. Eq. 112. (4) Father leaving cap- 
ital in business carried on by his 
sons. Johnson v. Rothschilds, 63 
Ark. 518, 41 SW 996. 

23/050. Sin’ “re 2 Neasmith, 47 
Fed. 160, 77 CCA 402. 

Ark.—Carpenter v. Siloam Springs 
ae Bank, 154 Ark. 533, 242 SW 


Cal.—Kennedy, etc., Lumber Co. vy. 
Taylor, (31 P 1122; Ingram $v. John- 
ston, 38 Cal. A. 234,176 P 54; Niroad 
v. Farnell, 11 Cal. WAS, 767, 106 P 252. 

Conn.—Fruin _ v. Chotzianoff, 19 


Conn. 65, 638) A 782: 
Ga.—Smith _ v. ‘Hancock, 163 Ga. 
222, 136 SE 52. 
Kan.—Dunn v. Madden, 109 Kan. 
Ste penta P- 11s: 
—Boreing v. Wilson, 128 Ky. 


570, “jos SW 914, 33 KyL 14. 


Mass. —Gay v. Ray, 189 Mass. 
112, 75. NE 138;. Berry v. Pelneault, 
188 Mass. 413, 74 NE 917; Griffiths 


Mone cocoa, 183 Mass. 548, 67 NE 

Mo.—Pasche v. South St. Joseph 
Town-Site Co.,“€A.j8 190 SW 30. 

Nebr.—Gibson vy. Smith, 31 Nebr. 
354. 47 NW 1052. 

N. Y.—Haynes v. Foley, 82 App. 
Div. 629, 81 NYS 446. 

Ok1.—Vogel v. Traders’ Compress 
Co., 129 OL 200, 264 P 147. 

Pa.—Guyer v. "Port, 155 Pa. 322, °26 
A 545. 

Man.—Berg v. Kern, 6 WestLR 757. 


29. Gay .v. “Ray, 189 Mass. 112; 
75 NE 188. 
30. Ark.—Wilson v. Todhunter, 


137 Ark. 80, 207 SW 221. 


Ill.— Smith v. Hart, 179 Ill. A.. 98. 
Iowa.—Lingenfelter v. St. Clair, 
179 Iowa 11, 161 NW 87. 
Mich.—Meek v. Yarowsky, 236 
Mich: 125,210 NW 227. 
Mo.—Jones v. Stever, 154 Mo. A. 
640, 136 SW 16. 
i 76 Mont. 


31D. 240 Pees. 
aay Y¥.—Valentine v. Muir, 121 NYS 

31. See cases infra this note. 

fa] Conduct of business.—(1) 
Joint participation’ generally. Ryan 
v. Cavanagh, 288 Fed. 604: Letson v. 
Hall, 1’ Ala. A. 619, 55 S 944: Stenian 
wv. Tashjian 178 Cally 6237 174° P 883" 
Sondergard v. Breaum, 83 Cal. A. 352 
256 P 580; Hotchkiss v. DeVita. 103 


Conn. 436, 130 A 668; Smith v. Hart, 
179 Til. A. 98; Ferger v. Interpro- 
vincial Flour Mills, 89 Ind. A. 248. 
140 NE 450: Folk v. Wilson, 21 Md. 
538. 83 AmD 599; Griffiths v. Cone- 
land, 183 Mass. 548, 67 NE 652; 
Nichols v. Burcham, 177 Mich. 601, 
143 NW 647; Keil v. Fuller, 155 Minn. 
159, 198 NW 37; Meagher v. Fogarty, 
129 Minn. 417, 152 NW 833; Boyce v. 


Howell, (Mo. A.) 210 SW 89; Sim- 
mons v. Ingram, 78 Mo. A. 603; State 
v. Wiggin, 20 N. H. 449; Hallenbeck 


iv. Smith, 51 App.- Div. 344, 64 NYS 
957:. Pierce v. Feno, 184 NYS 851 
faff 205 App. Div. 877 mem, 198 NYS 


942 mem1; Pell v. Baur, 16 NYS 258 
{aff 133 N. Y. 377, 31 NE 224]: Vogel 
v. Traders’ Compress Co., 129 Okl. 


200, 244 P 147; Lee v. Bllis, 121 Or. 
259, 253 P 873; Winslow v. Chiffelle, 
5 S. C. Eq. 25; Wivperman v. Stacy, 
80 Wis. 345, 50 NW 336; Botham v. 
Keefer, 2 Ont. A. 595. (2) Conferring 
on firm business. Dawson vy. Iron 
Rangemete., Rs Co. 97 TMichiy 3 3) 
NW 106: Meagher v. Fogarty, 129 
Minn. 417, 152 NW 833; Pure Oil Co. 
v. Mainguy, 105 Minn. 522, 117 NW 


504; Diamond Rubber Co. v. Hans, 
105 Minn. 249, 117 NW 504; MecNal- 
ly VW Harley, 68) Okls 115, ,172 P26: 


[§ 138 


business,?! and the representation of the firm by 


Such a finding has been held 


not to be supported where the evidence is of 
conduct inconsistent with,**® or otherwise disprov- 


Giving orders. Schroth v. Ged- 
ney, 30 Misc. 808, 61 NYS 923. (4) 
Hiring men. Scribner v. Starbuck, 
52 Iowa 714, 2 NW 1014; Bagley v. 
Wonderland Co., 205 Mass. 238, 

NE 317; Gay v. Ray, 189 Mass. 112, 
5, SNE 138. (5) Making bills. 
Holmes v. Porter, 39 Me. 157. (6) 
Making contracts. Scribner v. Star- 
buck, 52 Iowa 714, 2 NW 1014; Dunn 
v. Madden, 109 Kan. 94, 197 Pp 1116; 
Holmes v. Porter, 39 Me. 157; Abbott 
v. Hibbitts, 142 Md. 7, 419 A 650; 
Flowers v. Hill, 119 Okl. 275, 249 Pp 
704; Richards v. Richards, 26 Wyo. 
ADA ASC) NTA OF). (7) Making de- 
posits. Swygert v.. Haralson Bank, 
13 Ga. A. 640, 79 SH. 759. (8) Mak— 
ing purchases. Fei@®er v. Bartleson, 
161 Fed. 30, 88 CCA.194; McCrary v- 
Wilkins, 168 Ark. ‘88, 369 SW 367; 
Peo. v. Sholem, 244 Til. 502, 91 

704; Citizens’ Bank v. Lowder, 141 
Mo. A. 603, 125 SW 1180; Miller v. 


(3) 


| Laughlin, (Tex. Civ. A.) 147 SW 711. 


(9) Management and _ supervision- 


Irvine, etc., Lumber Co. v. Holmes, 
26 Cal. A. 453, 147 P 229; Irwin v- 
Cooper, 111 Iowa 728, 82 NW 1757; 


Bagley v. Wonderland Co., 205 Mass- 
238, 91 NE 317; Hammel vy. Feigh, 
143 Minn. 115, 173 NW 570; Schroth 
v. Gedney, 30 Misc. 808, 61 NYS 923; 
Botham v. Keefer, 2 Ont. A. 595. 
(10) Obtaining credit. Hallenbeck 
v. Smith, 51 App. Div. 344, 64 NYS: 
957; Miller v. Laughlin, (Tex. Civ- 
A.) 147 SW 711. (11) Opening mail. 
Pure Oil Co. v. Mainguy, 105 Minn. 
522, 117 NW 504; Diamond Rubber. 
Co. v. Hans, 105 Minn. 249, 117 NW 
504. (12) Paying bills. Irvine, 
Lumber Co. v. Holmes, 26 Cal. A. 453, 
147 P 229; Pilwisky v. Cattaberry, % 
NYS 636. (13) Paxing salaries. 
Pure Oil Co. v. Mainguy, supra; Dia- 
mond Rubber Co. v. Hans, supra. (14) 
Paying wages. Irwin v. Cooper, 111 
Towa 728, 82 NW 757. (15) Receiv- 
ing payments to firm. Holmes v. Por- 
ter, 39 Me. 157; Dawson. v. Iron 
Ramee. letc.. SRavyCo., ot Mach soe OG 
NW 106. (16) Signing checks. Daw- 
son v. Iron Range, etc., R. Co., supra; 
Pilwisky v. Cattaberry, 9 NYS 636; 
Flowers :v. Hill, 119 Okl. 275, 249 P 
704. (17) Signing leases. Cunning- 
ham v. Staples, 216 Ala. 531, 113 S 
490; Jacobs v. Jurgensen, 207 Ill. A. 
U9: (18) Signing notes. Mvers v. 
Woodson, 33 Ga. A. 748, 127 SE 888: 
Richards v. Richards, 26 Wyo. 421, 
186 P 1107. (19) Using firm name. 
Smith v. Hart, 179 Ill. A. 98; Reed 
v. Reed, 6 KyL 521, 13 Ky. Op. 174; 
Holmes v. Porter. 39 Me. 157; Marsh- 
all v. Brown, 217 Apv. Div. 229, 216° 
NYS. 673; Frederick Equity Exch. v. 
Smith, 46 8. D. 137, 196 NWe 2975 
Bridgman v. Winsness, 34 Utah 383, 
98 P 186. 

32. Case v. Baldwin, 136 Mass. 
aoe v. Miles, 76 Mont. 375, 247 


33. See cases infra this note. 
[a] Conduct inconsistent 
partnership.—(1) Agents, not part- 
nersieiSartori wie wPeozziy 20w GalereAs 
252% N28) Ps 553 (2) Business car- 
ried on, books and accounts kept on. 
basis of no partnership. Arnold v. 
Sinclair, 12 Mont. 248, 29 P 1124, 
(3) Business transactions on sep~ 
arate account. Sanley v. Davies, 
113 Nebr. 614, 204 NW 385. (4) Car- 
rying on business as a corporation. 
Sawyer v. Manitou Mineral Water 
Co., 22 Ariz. 898, 198 P 121. (5) 
Clerk, not partner. Yarbrough v. 
Donoghue, 134 Miss. 578, 99 S 380. 
(6) Employee, not partner. Amer- 
ican Nat. Bank v. Wood, 24 N. M. 
268, 171 P 507: Palatine Ins. Co. Ws 
Griffin, (Tex. Civ. A.) 202 SW 1014 
[rev on other grounds (Commn. <A.) 


with 


etc.,- 


od Ae phe. ve ‘ s 
aie he bar - 


a 
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ing,** the existence of a partnership; or where the 
evidence shows that the alleged partner had no inter- 
est in, or control over, partnership affairs,*° especial- 
ly where it is supplemented by evidence of separate 
ownership in a part of the property involved;*° or 
where the evidence shows a sharing of the profits re- 
garded by, the parties as compensation for services 
rendered,*7 or as a division of joint earnings,** and 


235 SW 202). (7) Joint purchase 
of a single piece of land. Porter v. 
ALIMStrons, 211926] —Can. Se Cr 328) 
[1926] 2 DomLR 340 [dism app 36 


B. C. 222, [1925] 4 DomLR 669]. (8) 


Loan, not contribution of capital. 
Beals v. Johnston, (Tex. Civ. A.) | 
256 SW 646 [aff (Commn. A.) 271 


SW 887]. (9) Manager, not partner. 
Moylan v. Smith, 189 NYS 200. (10) 
No connection with, voice in, or man- 
agement of the firm. Headley v. 


Rice, 96 SW 9038, 29 KyL 1102. (11) 
Occupying same offices but car- 
rying on businesses separately. Hu- 
ger v. Ransom, 134 La. 696, 64 S 


682. (12) Purchase of property sub- 
ject to consummation of partnership 
agreement which was never executed. 
Blumenkranz v. Weinstein, 163 NYS 
101. (18) Sale of alleged partner’s 
interest to his copartner before trans- 
action in issue. Canada v: Coleman, 
208 Ky. 248, 270 SW 756. (14) Serv- 
ices rendered for a corporation. Sum- 


ma v. Masterson, 215 App. Div. 159,. 


213 NYS 177. (15) Subcontract for 
construction work and not a, partner- 
ship agreement. Denison v. Keiser, 
104 Ark. 94, 148 SW 1023. (16) 
Transfer of partnership business to 
corporation and serving as officers in 
the corporation. Waring v. Balti- 
more Nat. Mar. Bank, 74 Md. 278, 22 
A 140. (17) Trustee for benefit of 
creditors of the proprietor, not part- 
ner. Blodgett v. Inglis, 63 Wash. 
513, 115 P 1043, AnnCas1912D 622. 

34. See cases infra this note. 

[a] Circumstances disproving 
partnership.—(1) Absence of. letter- 
head or joint bank account or part- 


nership agreement. De Long v. 
Whitlock, 204 Iowa 701, 215 NW 
954. (2) Assisting or advising in 


husband’s business. Kent v. Cobb, 
24 Colo. A. 264, 133 P 424; John Bird 
@o. y-. Eturley, 37. Me..579,. 33) A. 164. 
(3) Clearing’ of. farm: lands by .son 
for mother, living at mother’s home, 
and spending money on land. Camp- 
bell v. Campbell, 14 B. C. 354, (4) 
Failure to sign partnership agree- 
ment, and no participation in busi- 
ness. Smith v. Barclay, 49 Minn. 365, 
51 NW 1166. (5) Goods sold and 
bill made out to one individually, 
and not as member of firm. Kelleher 
vi, Tisdale,..22 Tit. 405. (6) Living 
at same address as premises occu- 
pied by firm. McCubbins v. Pollat- 
schek, 121 Kan. 262, 246 P 979. (7) 
Loan of money to start the business. 
Willoughby v. Hildreth, 182 Mo. A. 
80, 167 SW 639. (8) No participa- 
tion in partnership work. Collins- 
worth v. Ironton Lumber Co., 203 
Ky. 419, 262 SW 592. (9) No shar- 
ing of profits or losses and no au- 
thorization to use her money in the 
partnership business. Reynolds v. 
Searle, 186 App. Div. 202, 174 NYS 
137. (10) Occasional visits by pres- 
ident of a corporation selling auto- 
mobiles to one of its branch 
agencies which was a partnership. 
Fletcher American Nat. Bank  v. 
Wells, 282 Pa. 164, 127 A 468. (11) 
Occupation of same house by sur- 


-geon and his assistant, the surgeon 


having been paid for the operation 
and the assistant bringing suit for 
his services. Epstein v. Hugel, 138 
NYS 1072. (12) Officers of a racing 
association, not partners. Caman v. 
Schiek, 108 Nebr. 228, 187 NW 771. 
(13) Purchase of bond and stock by 
plaintiff and defendant together. 
Furlong v. Druhe, (Mo. A.) 2 SW(2d) 
162. (14) Townspeople ‘boosting” 
the locai ball’team by contributing to 
its supnort. , Wilkerson v. Wood, 81 


4 


PARTNERSHIP 


partner.*° 


Ind. A. 248, 143 NE 166. 

S35. Headley v. Rice, 96 SW 903, 
29 KyL 1102; Pletcher v. Fletcher, 197 
Mich. 68, 163 NW 488; Weiss v. Ham- 
ilton, 40 Mont. 99, 105 P 74; Hughes 
v. McFarland; 60 Tex. Civ. 187, 
128 SW 172. - 

36. Fletcher v. Fletcher, 197 Mich. 
68, 163 NW 488; Weiss v. Hamilton, 
40 Mont. 99, 105 P 74. 

37. See cases infra this note. 

{a] Employees.—(1) Compensa- 
tion for caring for alleged partner’s 
hogs. Seale v. Garvey, (Tex. Civ. 
A.) 247 SW 672. (2) Compensation 
for advances. Mendelssohn Piano Co. 
v. Graham, 19 Ont. 83. (8) Interest 
on advances. Dazey v. Field, 112 
LEME NGs ce (abe (4) Salary for serv- 
ices. McGill v. Chappelle, 71 Fla. 
479, 71 S 836. (5) Salary of sales- 
man. Freeman v. Miller, 157 App. 
Div. 715, 142 NYS -797.. (6) Wages 
of clerk. Kerr v. Potter, 6 Gill (Md.) 
404. (7) Wages of a bookkeeper. 
Gerli v. Mistletoe Silk Mills, 87 N. J. 
24s Goo AO Tk PLeVA Sar INedcy Worm ts 
84 A 1065]. 

[b] Landlords.—One furnishing 
machinery, the other the ground and 
buildings, under agreement to di- 
vide profits but with no understand- 
ing as to losses. Wittling v. Schreib- 
er, (Mo. A.) 202 SW 418. 

{[c] Wendors of land.—(1) Agree- 
ment to farm on shares. Wagner v. 
Buttles, 151 Wis. 668, 139 NW 425, 
AnnCasi1914B 144. (2) Compensation 
for advance of teams and groceries. 
Scales v. Warren, (Tex. Civ. A.) 293 
SW 238. (3) For advances to aid 
a brother in his business. Crown 
Lumber Co. v. Saulsberry, 5 Alta. L. 
476, 11 DomLR 18, 23 WestLR 877, 
4 WestWkly 168. (4) Interest on 
loan. Culley v. Edwards, 44 Ark. 423, 
51 AmR 614. (5) Pledging returns 
of a business conducted, by one of 
the parties upon property sold to 
him by the other, to secure payment 
of the purchase price. Sheridan v. 
Reese, 122 La. 1027, 48 S 443; Aehle 
v.' Brand, 176 Mo, A. 395; 158 Sw 
709; Ellis v. Brand, 176 Mo. A. 383, 
158 SW 705. (6) Security for ad- 
In re Randolph, 1 Ont. A. 


38. See cases infra this note. 

[a] Partnership not proved.—(1) 
Hqual division of commissions earned 
by writing insurance, but no shar- 
ing of losses. Peck v. Lampkin, 200 
Ala. 132, 75 S 580. (2) Equal divi- 
sion of profits but no sharing of loss- 
es. Wittling v. Schreiber, (Mo. A.) 
202 SW 418; St. John v. Coates, 63 
Hun 460, 18 NYS 419 [aff 140 N. Y. 
6384 mem, 35 NE 891 mem]. 

39. See cases infra this note. 

[a] Conduct tending to show no 
partnership.—(1) Generally. Man- 
speaker v. Thomas, (Kan.) 44 P 683. 
(2) Absence of participation in firm 
business. Van Winkle v. Van Win- 
kle, 200 Ill. 136, 65 NE 633; Wade v. 
Martin, 93 Or. 1, 181 P 988. (3) Ad- 
vance of money by outsider. Page 
Wee ela lianas oto Tl A 462): bso Ae 
Railton Co. v. Huntington, 169 Ill. 
A. 616; Howard y., Yates, 107 SW 
138, 32 KyL 1081... (4) Agent, not 
partner. Fertig v. Fertig, 176 Ky. 
382, 195 SW 443; Oldham First State 
Bankes Vea ce HOMpSON, « 82) US.) Dy 169, 
142 NW 248. (5) Association without 
partnership intent. Chandler v. 
Brainard, 14 Pick. (Mass.) 285. (6) 
Dealings on separate account. Bren- 
neman v. Fagerberg, 239 Fed. 706, 
152 CCA 540; Simpson v. Gernandt, 
98 Nebr. 330, 152 NW 549; Tuite v. 
WGIEC, OT 2m Naw Jie FO, 40,0 GOs A, L090 


not as a return upon a partner’s interest. 
against the existence of an actual partnership has 
been held to be sufficiently supported by evidence of 
conduct from which the inference of its nonexistence 
can reasonably be made,*® or by evidence that a shar- 
ing of the profits was regarded as compensation for 
some service rendered in a capacity other than as 
Such a finding has been held not to be 


| alleged 
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Holler vy. Apa, 17 NYS 504; Arbona 
v. Ortiz, 32 Porto Rico 283; Babb v. 
Patterson, (Tex. Civ. A.) 242 SW 
538. (7) Employee, not partner. 
Rainey v. Rainey, (Tenn. Ch. A.) 
54 SW 663. (8) Failure to reduce 
partnership agreement’ to 
writing. Gordon v. Farrell, 157 App. 
Div. 409, 142 NYS 491. (9) Family 
not partnership relation. Watson v. 
Hamilton, 180 Ala. 3, 60 S 63; Thiel 
v. Gutzeit, (Ark.) 291 SW 63; Bet- 
tinger v. Bettinger, 169 Iowa 40, 150 
NW 1025; Cox’ v. Gibson, 225, Kan. 
76, 262 P 10380; Savage v. Savage, 
214 Ky. 127, 282 Sw*1076; Arnold v. 
De Booy, 161 Minn. 255, 201 NW 437, 
39 ALR 403; Johnson yv.. Huhn, 137 
Minn. 8, 162 NW 679; Youngblood v. 
Boake, 124 Okl. 84, 253 P 1017: Ben- 
nett v. Bennett, 83 Or. 326, 163 P 814; 
Chlopeck v. Chlopeck, 47 Wash. 256, 91 
P 966; Huber v. Glenrock State Bank, 
32 Wyo. 357, 231 P68, 234 P 31. (10) 
Lease, not partnership. McKernan 
v. Kerby, 17 OntWN 463 [dism app 
16 OntWN 368]. (11) Operation of 
another’s business to secure pay- 
ment of note. Boon v. Turner, 96 
Mo. A. 635, 70 SW 916.’ (12) Sign- 
ing a partnership note as surety, not 
as partner. Brown v. Houchin, 154. 
Mo. A. 261, 133 SW 680. (13) Trans- 
actions on joint account without part- 
nership intent. Crawford v. Wiede- 
mann, 159 Ky. 18, 166 SW 595; Kohl 
v. Munson, 97 Nebr. 170, 149 NW 314: 
Smith v. Durkee, 121 Or. 86, 254 
P 207; Kesterson v. Kesterson, 102 
W. Va. 331, 185 SE 182. - (14) Trans- 
fers of money on separate account. 
Hopkins v. Hopkins, 178 Fed. 900, 
102 CCA 134; In re Lamon, 171 Fed. 


516. (15) Withdrawal from firm. 
Spurlock v. Wilson, 160 Mo. A. 14, 
142 SW 363. 


40. See cases infra this note. 
_{a] Agents.—Haswell v. Stand- 
ring, 152) Towa’ 291, 1132 “NW /'4a\7, 
AnnCasi1913B 1326; Pettibone v. Tut- 
Cleve 49 N. D2 1033819 en Waco ke 


-{b] Employees.—(1) Generally. 
The Crusader, FE. Cas. No. 3,456, 
1 Ware 448; Edwards v. Hale, 129 


Ga, 302, 58 SE 817; Wallace v. Buck- 
ingham, 34 Ill A. 88; Wallace v. 
Marion, 23 La. Ann. 738; Gluckman 
v. Union Metal Works, 1 La. A 
(Orleans) 287; Adamson v. Guild, 
177 Mass. 331, 58 NE 1081; Klein v. 
Kirschbaum, 240 Mich. 368, 215 NW 
289; Jenkins v. Jenniches, 240 Mich. 
73, 214 NW 9387; Harrington v. Ha- 
vey, 238 Mich. 108, 213 NW 145; 
Ritchel v. Remington, 155 Minn. 154, 
193 NW 32; Glore v. Dawson,’ 106 
Mo. A. 107, 80 SW 55; Donahue v. 
Hanighen, 96 Nebr. 180, 147 NW 464; 
Zavodnick v. Goldberg, 180 NYS 114 
[rev 165 NYS 526]; Levine v. Lilly, 
172 NYS 256; Kootz v. Tuvian, 118 
N. C. 3938, 24 SE 776. (2) Buyer: of 


cattle. Roark v. Pullam, 207 Mo. A. 
425, 229 SW 285; Mingus v. Ethel 
Bank, 136 Mo. A. 407, 117 SW 683. 


(3) Manager. Osborne vy. Fitzgerald, 
26 Nebr. 514, 42 NW 418; Ehrlich v. 
Brucker, 121 Wis. 495, 99 NW 218; 
Oakes v. Stephens, 14 OntWR 189. 
(4) Secretary. Jones v. Beck, (Iowa) 
212 “NW: 128. (5) Writer of lyrics 
for a musical comedy. Carroll v. 
Morosco, 298 Fed. 460. 

{c] Joint adventurers.—(1) Gen- 
erally. Freeman v. Sullivan, (Cal. 
A.) 260 P 807. (2) Compensation for 
sending patients to particular drug 
store. Mobb v. Stotts, (Ark.) 94 SW 
918. (3) Compensation under sub- 
contract. Southern Surety Co. v. 
Texas Employers’ Ins. Assoc., (Tex. 
Civ. A.) 2 SW (2d) 310. 
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sufficiently supported by evidence of conduct proving 


the existence of the partnership.*? 


[§ 139] d. Partnership by Estoppel. 
in favor of an estoppel to deny a partnership liabil- 
ity may be sufficiently supported by evidence of rep- 
resentations by the party estopped, either by state- 
ments made by him,*? or in his presence,** or by his 


[d] Gawyers.—Townsend vy. Greg- 
OBy.28h3 2 LAG 2: 

[e] Lenders of money.—National 
Stock Yards Nat. Bank v. William- 
son, (Ark.) 7 SW (2d) 321; Martin v. 
Sharp, etc., Contracting Co., 34 Cal. 
584, 168 P 373; Ruff v. Anderson, 145 
Ga. 83, 88 SE 545; Goacher v. Bates, 
QVOe Un id; La) NI e427 5 Mueller wv. 


Wargny, 201 Ill. A. 618; B. A. Rail- 
ton Co. @v> Huntington, 169 Tl), 2A. 
616; Duncan Coal Co. v. Duncan, 97 


Sw 438, 29 KyL 1249; Harris v. J. 
A. Stuart Lumber Co., 145 Miss. 809, 
110 S 836; Miller v. Miller, 311 Mo. 
110, 277 SW 922; MHorine v. Clear, 
(Mo. A.) 2 SW (2d) 154; Smith v. 
Lennon, 60 Hun 577, 14 NYS 259, 
260 [aff 131.N. Y. 560 mem, 29) NE 
820]; Napoleon Farmers’ El. Co. 
Ep har al AG IN, D.* 538; 182. INW 
Lenders of name.—Interest in 
profits in separate transactions in 
return “for services rendered” in al- 
lowing use of name to secure credit. 
Vernon vy. Simmons, 15 Daly 399, 7 
NYS 649. 


{gl Owners of leased property.— 
(1) Farm. Goldstein v. Mundon, 202 
Iowa 381, 210 NW 444; Jones v. 


Bruce, (Mo. A.) 211 SW 692; Whet- 
stone v. Purdue, 107 Or. 86, 213 P 
1014: Kelly v. Moss, 120 Wash. 1, 
206 P 941. (2) Quarry. R. & J. Dick 
Co. v. Blue Trap Rock Co., 152 Ark. 
465, 2838 SW 609. (3) Space in build- 
ing. Hurst v. Hayden, 94 Nebr. 704. 
144 NW 162. 

41. See cases infra this note. 

{a] Contribution of capital or 
services ‘has been held not to sustain 
a finding against the existence of 
a partnership in the following cases: 
(1) Capital by one. Prickett v. Slog- 
gy, 59 Wash. 481, 110 P11. (2) Cap- 
jtal by one and services by other. 
Wield v. Hilers, 103 Ill. A. 374; Tay- 
lor v. Steinman, 95 Nebr. 217, 145 
Stevenson v. Magill, 35 
160 NW 700, LRA1917D 
(3) Each of alleged partners 

closing out his separate business 
and contributing stock to the part- 

nership fund. Simon v. Levy, 114 
Wash. 556, 195 P 1025. (4) Mining 
lease by one. and money by others. 
Bentley v. Brossard, 33 Utah 396, 

94 P 736. (5) Money and material. 

Schardt v. Stopper, 7 Oh. Cir. Ct. 
NeDIS Zp, o) (Ohana ICing Cian alos 

[b] Manner of carrying on busi- 
ness has been held not to sustain a 
finding against the existence of a 
partnership in the following cases: 

(1) Generally. Fryer v. Harker, 142 
Iowa 708, 121 NW 526, 23 LRANS 
477; Wagner v. Sanders, 62 S. C. 78, 
39 SE 950. (2) Issuing notes. Clarke 
v. North, 151 App. Div.. 337, 135, NYS 
422. (3) Using letterheads. LEHilers 
, Music House v. Reine, 65° Or. 598, 
TIBBY 1B aie ithess (4) Making deposits. 
Bilers Music House v. Reine, supra. 


(5) Making urchases. Powell  v. 
Morgan, (Ark.) 237 SW 713. (6) Ne- 
gotiating contracts. Zavodnick _v. 


Goldberg, 180 NYS 114 [rev 165 NYS 
526]. (7) Sharing profits. Hindman 
v. Secoy, (Mo. A.) 218 SW 416; Cobb 
Wa Martineese Ol) 5885 1238 P6422. 
Kimball. v. McCornick, (Utah) 259 P 
313; Nicholson v. Kilbury, 83 Wash. 
196, 145 P 189. (8) Use of partner- 
ship funds. Lutz v. Billick, 172 Iowa 
543, 154 NW 884; Clarke v. North, 
151 App. Div..337, 135 NYS 422. 


42. See cases infra this note. 

[a] Statements sustaining es- 
toppel.— (1) Generally. Fay V5 
Walsh, 190 Mass. 374, 7 NE 44; 
Grady v. Olsen, (N. Terr.) 20 


PARTNERSHIP 


[§§ 138-139 


conduet,#4 that the representation made came to 


the other party’s knowledge*® and that he relied up- 


A finding 


CanLTOceNotes 193. (2) As to in- 
terest in firm. Roberts v. Curry Gro- 
cery Co., 18 Ga. A. 53, 88 SH 796; 
Meyer v. Neumann, 222 Ill. A. 191; 
Rhodes v. Lowry, 78 SW 459, 883, 25 
Keyl 1708s oL8i225 [Gritin ven Cann 2 
App. Div. 51, 47 NYS.323 [aff 165 N. 
Y. 621 mem, 59 NE 1123 mem]; Na- 
tional Grocery Co. v. Simmons, 63 
Wash. 264, 115 P 306. (3) As to 
sharing profits. Goddard-Peck Gro- 
cer Co. v. Berry, 58 Mo. A. 665. (4) 
That plaintiff would be paid. Reyn- 
olds v. Radke, 112 Ill. A. 575. 

43. Sterling Wholesale Grocery Co. 
v. Risetter, 204 Ill. A. 61. 

44, See cases infra this note. 

[a] Conduct constituting estoppel. 
—(1) Advances to firm. Rosenbaum 
v. Howard, 69 Minn. 41, 71 NW 823; 
Galway v. Nordlinger, 4 NYS 649 [aff 
121 N. Y. 699 mem, 24 NE 1100 mem]; 
Cossack v. Burgwyn,.112 N. C. 304, 
16 SE 900. (2) Advertising. Wise v. 
Morrissey, 135 Minn, 481, 160 NW 487. 
(3) Applying for firm license. Gens- 
burg v. Field, 104 Iowa.599, 74 NW 3; 
Mayer v> Wilson, 242 Pa. 473, 89 A 
685. (4) Authorizing partnership 
acts. Wise v. Morrissey, supra; 
Wright v. Brooks, 47 Mont. 99, 130 P 
968; Galway v. Nordlinger, 4 NYS 
649 [aff 121 N. Y. 699 mem, 24 NE 
1100 mem]. (5) Carrying on busi- 
ness as a firm. Henderson v. Perry- 
man, 114 Ala. 647, 22 S 24; Herren 
v. Shelnutt, 21 Ala. A. 589, 110 S 
697 [certiorari den 215 Ala. 355, 110 
S 699]; Dicks v. McAllister, 20 Ala. 
A. 5, 100 S 631 [certiorari den 211 
Ala. 422, 100 S 632]; Union Nat. Bank 
v. Griswold, 141 Ill. A. 464; Wyckoff 
Vo uuse, (Gi ING Je 208. AAS 1008 
Kirkwood vy. Cheetham, 2 F. & F. 798. 
(6) Carrying on business under un- 
executed partnership agreement. 
Bredhoff v. Lepman, 181 Ill. A. 247; 
Rosenbaum v. Howard, 69 Minn. 41, 
71 NW 8238. (7) Continuing business 
after dissolution without notice. 
Schmidt v. Ittman, 46 La. Ann. 888, 
15 S 310; Stoakes v. Larson, 108 
Minn. 234, 121 NW 1112; Ennis-Han- 
ly-Blackburn Coffee Co. v. Olin, (Mo. 
A.) 212 SW 561; Rogers v. Murray, 
110 N. Y. 658 mem, 18 NE 261, 2 Silv. 
A. 101; Clements v. Mitchell, 59 N. 
C. 171; Stapleton’ Motor Sales Co. vy. 
Coley, 107 Okl. 269, 232 P 28; Moning 
Dry Goods Co. v. Wiseman, 60 Ok]. 
94, 159 P 259; Rowland v. Estes, 190 
Pa. 111, 42 A 528; Wigle v. Williams, 
24 Can. S. C. 713; Jordan v. Smith, 
17 U. C. Q. B. 590. (8) Contribution 
of property. Dicks v. McAllister, 20 
Ala. A. 5, 100 S 631 [certiorari den 
211 Ala. 422, 100 S 632]; Pure Oil 
Co. v. Mainguy, 105 Minn. 522, 117 
NW 504; Diamond Rubber Co. v. 
Hans, 105 Minn. 249, 117 NW 504. 
(9) Dealing with third party. Herren 
v. Shelnutt, 21 Ala. A. 589, 110 S 697 
[certiorari den 215 Ala. 355, 110 S 
699]; Janes v. Bergevin, 83 Tll. A. 
607; Pure Oil Co. v. Mainguy, supra; 
Diamond Rubber Co. v. Hans, supra; 

._M. Barnett Bank v. Chiatovich, 
48 Nev. 319, 232 P 206; Swift v. Mac- 
Namara, 25 Misc. 789, 54 NYS 569; 
Cang Yui vy. Gardner, 34 Philippine 
376. (10) Indorsing checks. Pure 
Oil Co. v. Mainguy, supra; Diamond 
Rubber Co. v. Hans, supra. (11) 
Making contracts. Lettiere v. Black- 
man, 187 Ill. A. 336; Napier v. Woot- 
on, 188 Ky. 542, 223 SwW 155. (12) 
Making leases. Ripley v. Colby, 23 
N. H. 438. (138) Making purchases. 
Vittitow v. McKinney, 99 Ark. 602, 
139 SW 544; Drennen v. House, 41 
Par 30° (Switt.yv. Callaham.) 1335S. .c 
353, 181 SH 146. (14) Management of 


on it.t® Such a finding is not sustained in the ab- 
sence of evidence of representations upon which the 
estoppel might-reasonably be based, either by state- 
ment,*? relationship,#$ or conduct,*® or in the ab- 
sence of evidence reasonably supporting the infer- 


business. Pure Oil Co. v. Mainguy, 
105 Minn: 522, 117 NW 504; Dia- 
mond Rubber Co. y. Hans, 105 Minn. 
249, 117 NW 504. (15) Participation 
in business. Shackelford v. Wil- 
liams, 182° ‘Ala. 87, (62 S54; Blum 
City Lumber Co. v. Clarksville Bank, 
95 Ark. 1, 828 SW 58; Look v. Wat- 
son, 117 Me. 476, 104 A 850; Ennis- 
Hanly-Blackburn Coffee Co. vy. Olin, 
(Mo. A.) 212 SW 561; Joplin Sup- 
ply Co. v. West, 149 Mo. A. 78, 130: 
SW 156; W. M., Barnett Bank v. 
Chiatovich, 48 Nev.*319, 232 P 206; 
Farr v. Wheeler, 2OSN- H. 5693. Holt 
v. Kernodle, 23 N. C. 199; Mathews 
v. Felch, 25 Vt. 5365 Hicks v. Cram, 
17 Vt. 449. (16) Permitting identi- 
fication with partnership business. 
Paterson v. Mobile Steel Co., 202 Ala. 
471, 80 S 855;, Watkins .v.. Moore, 
(Ark.) 10 SW (2d) 850; Bedell v. Mor- 
ris, 635Caly sA: 453, 213) Pai6oen Davis 
v. Citizens’-Floyd Bank, etc., Co., 87 
Ga...A. 275, 139 SE 826; Creizhton, v. 
Garcia, (4) Ill A. 42936 . Bissell sxe 
Warde,: 129 Mo. 4389, 31 SW 928; 
Rogers v. Murray, 110 N. Y. 658 mem, 


18 NE 261, 2.Silv. A. 101; Swift v. 
MacNamara, 25 Misc. 789, 54 NYS 
569; Schenk vy. Fetzer, 54 Pa. Super. 


Doh. PA DION, Vip hol Sa Cex 0 aC lv cemeeteey 
279 SW 563; Smith v. Langever, (Tex. 
Civ. A.) 261 SW 450 [rev on other 
grounds (Commn. A.) 278 SW 178]; 
Bivins v. Oldham, (Tex. Civ. A.) 424 
SW 240. (17) Receiving payments. 
Altona v. Electric Mfg. Co., 142 Minn. 
358, 172 NW 212. (18) Sale of prod- 
ucts. Farr v. Wheeler, 20 N. H. 569. 
(19) Sharing profits. .Dicks v. Mc- 
Allister, 20 Ala. A. 5, 100 S 631 [cer- 
tiorari den. 211 Ala. 422, 100 S 632]; 
Meyers v. Boyd, 44 Mo. A. 378; Gal- 
way v. Nordlinger, 4 NYS 649 [aff 
121 N. Y. 699 mem, 24 NE 1100 mem]; 
Cossack v. Burgwyn, 112 N. C. 304, 
16 SE 900; Holt v. Kernodle, 23 N. 
C. 199% “Swift v.. Callaham,.133 ‘Si (Ge 
353, 131 SE 146. (20) Signing drafts. 
Swift v. Callaham, supra. (21) Sign- 
ing notes. Drennen v. House, 41 Pa. 
30. (22) Use of firm name. Lettiere 
v. Blackman, 187 Ill, A. 336; James 
v. Bergevin, 83 Ill, A. 607; Phipps 
v. Little, 213 Mass."414, 100 NE. 615; 
Norris v. Anthony, 193 Mass. 225, 79 


NE 258; Rosenbaum v. Howard, 69 
Minn. 41, 71 NW. 823; Meyers v. 
Boyd, 44 Mo. A. 378. 


45. Meehan v. Hesselgrave, 121 
Wash. 568, 210 P 2. 

46. Morback v. Young, 58 Or. 135, 
113 P 22; Ablon vy. King, (Tex. Civ. 
A.) 279 SW 563. 

47. McLewee v. Hall, 103 N. Y. 


639 mem, 8 NE 486, 1 Silv. A. 171. 
[a] Contents of  statement.—A 
statement by defendant that a cor- 
poration seeking credit was all right 
financially will not sustain a finding 
of the existence of a partnership by 
estoppel. McLlewee v. Hall, 103 N. Y. 
639 mem, 8 NE 486, 1 Silv. A. 171. 
48. Anfenson v. Banks, 180 Iowa 
1066, 168 NW 608, LRA1918D 482. 
[a] Member of family as partner. 
—The fact that defendant’s daughter 
was the wife of one of the partners 
will not sustain a finding of a part- 
nership by - estoppel jas against de- 


fendant. Anfenson “vy. Banks, 180° 
sone 1066, 163 NW 608, LRA1918D 
49. See cases infra this note. 


[a] Conduct held no estoppel.— 
(1) Acts as agent. Campbell v. Sher- 
man, 49 Mich. 534,14 NW 484; Unger 
v. Walter Fisher. Co., 138 Miss. 675 
103 S 848; Lincoln y. Craig, 16 R. I. 
564, 18 A 175; Cowie v. Ahrenstedt, 
1 Wash. 416, 25 P 458, (2) Acts as 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ence that the representation came to the other par- 
ty’s knowledge®® and that he relied upon it.°? 
finding that an estoppel to deny a partnership had 
not been proved has been held to be sufficiently sup- 
ported where there was no sufficient evidence that 
the party to be affected thereby made or authorized 
any representations upon which such estoppel might 
be based, either by statements®? or conduct;°? 
where there was insufficient evidence that the rep- 
resentations made ever came to the other party’s 
knowledge,®* or that he ever relied upon them.®® 
has been held not to be sufficiently 


Such a finding 


owner of land used by partnership. 
Payne v. Brooke, (Mo. A.) 2417 SW 
595. (8) Advances to firm. Gillespie 


v. Beedy, 136 Mo. A. 550, 118 SW 513. 
(4) Association without partnership 
intent, Geurinck vy. Alcott, 66 Oh. 
St. 94, 63 NE 714. (5) Assurances 
having no reference to partnership 
contracts. Wagner v. Buttles, 151 
Wis. 668, 189 NW 425, AnnCas1914B 
144. (6) Cotenant acting on separate 
account. Baker v. Brennan, 22 Oh. 
Cine et o24)s 12 Oh iCins Dec. 32 hk. 
(7) Family relationship. Sculthope 
Woaares ip) Usk. OL Byislsy e (S)..1e- 
norance of firm contracts. Coyne v. 
Sayre, 64 N. J. Eq. 702, 36 A 96; (9) 
Ignorance of statements by others. 
Lundin v. Davis, 36 Ida, 258, 210 P 
579; Bogue Supply Co. Ve Davis, 36 
Ida. 249, 210 P 577; Hillert v. Harned, 
1435 Ky. 33.135 SW 764; Bresee_ v. 
Smith, 73 Mont. 312, 237 P 492. (10) 
Landlord and tenant relationship. 
Knard vy. Hill, 102 Ala. 570, 15 S 345. 
(11) Participation in single transac- 
tion but not in the general partner- 
ship business. Russell v.:Fenner, 21 
Oh Cir; Ct? 527, 11) Oh. Ciry Dee-T54. 
(12) Possession of partnership goods 
but not as partner. Lott v. Young, 
109 Fed. 798, 48 CCA 654. (13) Share 
of profits for services or materials. 
Merchants’ Nat. Bank v. Barnes, 32 
App. Div. 92, 52 NYS 786 [aff 172 
N. Y. 618 mem, 64 NE 945]. (14) Sign- 
ing contract as surety for firm. 
Cavanaugh v. Riley, 19 SW 745, 14 
KyL 263. (15) Taking a subcontract 
for particular work. Engleby v. Har- 
vey 93 Va. 440, 25 SH 225. (16) 
Taking mortgage of partnership prop- 
erty. Knard v. Hill, 102 Ala. 570, 15 


S 345. 
50. Wegman v. Joseph, (Mo. A.) 
191 SW 1076; American Seeding 


Mach. Co. v. John Conklin’s Sons Co., 
64 Misc. 652, 120 NYS 592 [aff 145 
App. Div. 950 mem, 130 NYS 1104 
mem]; Gulke v. Uhlig, 55 HowPr 
(CN. Y.) 434; Lucas v. Spang, (Tex. 
Civ. A.) 268 SW 964. 


51. Ariz.—Sawyer v. Pabst Brew- 
ines Co, 22 Ariz, (384, 198) P 11s)" 18 
ALR 277. 


Fla.—Barwick v. Alderman, 46 Fla. 
433, 280 1. Loe 
Ga.—Mims v. Brook, 38 Ga. A. 247, 


SINISE LL: 
Ill.— Hess v. Keiser, 39 Ill. A. 493. 
Banks, 180 


Iowa.—Anfenson _ v. 
oye 1066, 168 NW 608, LRA1918D 

Miss.—Yarbrough v. Donoghue, 134 
Miss. 578, 99 S 380. 

N. Y.—Ageloff v. Lakin, 115 NYS 
1082; James Reilly Repair, etc., Co. 
v. Gallagher, 108 NYS 655. 

Ont.—McLean v. Clark, 20 Ont. A. 
bea] [rev on other grounds 21 Ont. 


52. See cases infra this note. 

[a] Unauthorized statements have 
been held sufficient to sustain finding 
of no partnership by estoppel in the 
following cases: (1) Contract made 
by employee. American Nat. Bank 
v. Wood,’ 24 N.'M. 268, 171 P 507. 
(2) Letter of third party asserting 
defendant’s membership in firm. 
Rouss vy. La Prade, 19 Ariz. 7, 164 
P 1182. (3) Listing in directory. 
McCullom v. Archer, 7 Ky. Op. 731. 
(4) Representations by mercantile 


2 


é 


PARTNERSHIP 


A 


or 


agency. Mullins v. Gilligan, 12 Colo. 
An 18, 64 © 1106: 

[b], Contents of statements held 
sufficient to sustain finding of no 
partnership by estoppel: (1) Adver- 
tisement in name of alleged firm 
shown to be in name of firm other 
than that alleged. Daugherty  v. 
Burgess, 118 Mo. A. 557, 94 SW 594. 
(2) Advising plaintiff as to his real 
relations with member of firm. Crane 
Co. v. Hempstead, 126 Ark. 587, 191 
SW 234. (3) Denying partnership. 
Sargent v. Collins, 3 Nev. 260. (4) 
That declarant was going into the 
partnership at some future’ time. 
Wolf vy. Strahl,” 3) Sily. ‘Sup. doz, ¢ 
NYS 593 

53. See cases infra this note. 

[a] Estoppel to deny partnership 
not proved.—(1) Generally. Gooder- 
ham v. Walker, 24 OntWN 54 [app 
dism 25 OntWN 123]. (2) Acting as 
employee of firm. Downie v. Savage, 
72 Wash. 164, 129 P1096. (3) Acting 
for a corporation. Demarest v. Flack, 
6 Daly <33rGn Ll SNS) 83) lath TZN. 
¥. 205, 28° NE 645, 13 DURA’ 854]. 
(4) Advances to firm. Martin v. 
Sharp, ete., Contracting Co., 34 Cal. 
A. 584, 168° P 3738. (5) Association 
without partnership intent. Will- 
oughby v. Hildreth, 182 Mo. A. 80, 
167 SW 639. (6) Dealings with de- 
fendant on separate account. R. & J. 
Dick Cov v. ‘Blue’ Drap, Rock. Coy 152 


Ark. 465, 238 SW 609; Schultz: v. 
Berger, 31 Misc. 764, 64 NYS 686. 
(7) Employment by defendant on 


separate account. Bryan v. Bullock, 


119 N. C. 193, 25 SE 865. (8) Isolat- 
ed transaction. Pritz v. Smyth, 49 
Misc. 1549, 97 NYS 1003. (9) Judg- 
ment in other suit on other issue. 


Agnew v. Omaha Nat. Bank, 69 Nebr. 
654, 96 NW 189. (10) Manner of 
doing business. Fargo v. Peterson, 
75 Iowa 768, 39 NW 891. (11) No 
dealings with defendant on partner- 
ship account. Garbarino v. Howard, 
43 Cole: 530; 95° P9383: =-Scranton 
Tract. Co. v. Schlichter, 202 Pa. 6, 51 
A. 353. (12) No participation in busi- 
ness. A. Graf Distilling Co. v. Wil- 
son, 172 Mo. A. 612, 156 SW 28; Mc- 
Donald vy. Jenkins, 44 Nebr. 163, 62 
NW 444. (13) Prior withdrawal from 
firm. Mullins v. Gilligan, 12 Colo. 
A. 13, 54 P 1106. (14) Unauthorized 
contracts. McDonald vy. Jenkins, su- 
pra. (15) Unauthorized use of name. 
Marschall v. Aiken, 170 Mass. 3, 48 
NE 845. 

54. Orofino Rochdale Co. y. Fred 
A. Shore Lumber Co., 43 Ida. 425, 252 
P 487; In re McDonald, 167 Iowa 
582, 149 NW 897; Ratke v. Rinker, 
117 Md. 289, 88 A 251; Smith v. Ed- 
wards, 2 Harr. & G. (Ma.) 411; North 
Vee Lossy oO MN ay oro. 

55. U.S. v. Wood Pr eserving Co. v. 
Lawrence, 89 Conn. 633, 95 A 8; Mor- 
DACK Vom MOUS. Die Oxr m2 94 OE esi: 

56. See cases infra this note. 

_[a]_ Estoppel shown.—(1) Admis- 
sion that partnership exists. Chaffee 
v. Rentfroe, 32 Ga. 477; Gertner vy. 
Merker, 104 NYS 8738. (2) Signing 
contract containing recital that part- 
nership exists. Blaustein v. Oldfield, 
135 Md. 162, 108 A 485. 

qe See cases infra this note. 

a 


(1) Acquiescence in firm assuming 


*By FELIX C. GRABER (§§ 141-146). 


Acts constituting estoppel.— 
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supported where the only reasonable inference om 
the statements®® or conduct of the alleged partner,** 
and from evidence of the other party’s reliance there- 
on,®°’ is that a partnership by estoppel exists. 

[§ 140] G. Questions of Law and Fact as to Ex- 
istence of Partnership. What will constitute a part- 
nership is a matter of law,°® but whether a partner- 
ship exists under the evidence is one of fact for 
the jury,®° unless, in the opinion of the court, but one 
inference can be drawn by reasonable men.*? 

[§ 141] H. Commencement and Duration*®?—1. 
Time When Partnership Begins. 


So long as a mere 


obligations. Bashor v. Hayes, &3 
Kan. 444, 111 P 487. (2) Advances. 
Horine v. Clear, (Mo. A.) 2 SW (2d) 
154. (3) Failure to notify of with- 
drawal from firm. Elmira Iron, etc., 
Mill Co. we Harris, )124°N. Yi 2380226 
NE 541, 3) Silv, A. 351. 2(4)) Saline 
of certificate of partnership. Wel- 
lock y. Binkle, 228 Mich. 575, 200 NW 
116. (5) Sharing profits. St. Louis 
Fourth Nat. Bank v. Altheimer, 91 
Mo. 190, 3 SW 858. 

58. Drexel Furniture Co. v. Jacobs, 
(Ark.) 278 SW 16; Gill v. Ferris, 82 
Mo. 156 

59. Jones v. Purnell, 21 Del. 444, 
62 A 149; Deputy v. Harris, 15 Del. 
100, 40 A 714; Davis v. White, 6 Del. 
228; Gilpin v. Temple, 4 Del. 190; 
Nellis v. Green, 36 Ga. A. 684, 137 SE 
843; Farmers’ Ins. Co. v. Ross, 29 
Oh. St. 429. 

In actions by or against partner- 
ship see infra § 542. 

60. Ark.—Stephens v. Neely, 161 
Ark. 114, 255 SW 562, 45 ALR 1236. 

Conn.—Watson v. Farley, 82 A 189. 

Del.—Jones v. Purnell, 21 Del. 444, 
62 A 149; Deputy v. Harris, 15 Del. 
100, 40 A 714; Davis v. White, 6 Del. 
228; Gilpin v. Temple, 4 Del. 190. 

Ind.—Eastern Rock Island Plow Co. 
v. Hinton, 81 Ind. A. 60, 142 NE 230. 

Mass.—Wheelock v. Zevitas, 229 
Mass. 167, 118 NE 279; Mersick v. 
Bilafsky, 205 Mass. 488, 91 NE 889. 

Mo.—Hartwell v. Becker, 181 Mo. 
A. 408, 168 SW 887; Thornton v. 
Mersereau, 168 Mo. A. 1, 151 SW 212. 

N. Y.—Meriden First Nat. Bank v. 
Gallaudet, 122 N. Y. 655 mem, 25 NE 
909, 3 Silv. A. 132; James v. Sitomer, 
123 App. Div. 545, 108 NYS 115; Gal- 
way v. Nordlinger, 4 NYS 649 [aft 
121 N. Y. 699 mem, 24 NE 1100 mem]. 

Okl.—Mendonea v. Russell, 50 Okl. 
376, 150 P 1061. 

Tex.—Rio Grande Cattle Co. v. 
Burns, 82 Tex. 50, 17 SW 1043; Look 
Vv. Bailey, (Civ. A.) 164° SW 407; 
Brannin vy. Wear-Boogher Dry- Goods 
(Cos EUS PNY SO Sys, 

In actions by or against partner- 
ship see infra § 542. 

61. Conn.—Morgan v. Farrel, 5& 
Conn. 413, 20 A 614; 18 AmSR 282. 

Ga.—Miraglia We Gose, TiiaGaerAr 
Coe 906. 

—Churchill ee Het son Elec- 
Erie Com Lorn awAS Y a 

Ky.— Arkenburg - P Boninte 30 SW 
hae a Bent, $6 SWoht v. Wia- 
chester Ban 774, 31 
17 KyL 194. sue 

Mich.—Gray vy. Gibson, 6 Mich. 300. 
N. Y.—Matter of Muller, 96 App. 
py as Se ea Ges Peyser Ve 

yers, af€ 3 
en aoENe 699]. ; a Na 

a.—Mason v. Smith, 200 Pa. 
aes 642 gi 

ex. —Coody v. Shawver, (Civ. A. 
161 SW 985. ‘ “ey 

62. Causes of dissolution: 

P eehusent or execution see infra § 


oe, or insolvency see infra 


Death of partner see infra § 767. 
BS ney, of partner see infra §§ 769,. 
5 


eee of partnership see infra § 


Judicial decree see infra § 783 et seq. 


734 [47 C.J.] 
agreement to form a partnership exists between par- 
ties the partnership itself has not commenced,®* al- 
though the conduct of the parties may be such as to 
estop them from denying that it has begun.°* When 
the agreement between the parties provides for a 
present partnership and contemplates an immediate 
commencement of a firm business, the relationship is 
presumed to arise at the time of the execution of 
the agreement,*® although some matters of detail are 
thereafter to be adjusted.°® This is especially true 
when capital has been paid in and expended prepara- 
tory to the prosecution of the partnership enter- 
prise.°* When, however, the agreement provides for 
a partnership at a fixed date, in the future, or upon 
the performance of certain conditions precedent by 
any of the parties, the partnership will not commence 
until that time arrives, or until the conditions are 
performed or waived.*® 

[§ 142] 2. Term Fixed by Agreement. Where the 
term for which the partnership is to continue is 
specified in the agreement, it is controlling,®® and a 
stipulation is valid which ealls for the continuance 
of the firm during a specified term, even though one 
of the partners dies.7° A partnership may be re- 
garded as a partnership for a term and not as a part- 
nership at will where, although it is not for a fixed 
period of time, it is for a time which is made fixed 
and certain by events which will inevitably happen.’ 
When the parties do not state their intentions ex- 
plicitly in the partnership agreement, the term of the 
Loss of entire capital see infra § 777. 
Marriage see infra § 770. 


Misconduct of partner see infra § 784. 
Mutual consént see infra § 764. 


their duration. 
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- tract provisions and surrounding circumstance 


ze 


[§§ 141-143 


partnership is a matter of inference from the conn 
Ss. 
If the partnership has for its object the completion 
of a specified piece of work,*? the effecting of a 
specified result,7* or the conduct of a business Woes 
ordinarily continues through a particular season,’° 
it will be presumed that the parties intended that the 
relation should continue until the object has been 
accomplished. So, where men have been employed to 
work exclusively for the partnership for a definite 
period, the necessary inference is that the partner- 
ship was to continue during the same period,’® and a 
partnership to make use of a patent has been held 
to be one for a reasonable time.**7 The mere fact, 
however, that a firm has taken a lease of property 
for a period of years,’* or that ‘it has contracted 
debts payable at the end of a period of years*® and 
charged its assets for their paymen%,*°° does not war- 
rant the inference that the partmership has been 
formed for that period, although it has been held 
that, where a partnership was formed to operate a 
hotel’! or-a mine,®? leased by the parties for a def- 
inite term, it was by implication to continue during 
the term of the lease. 

[§ 143] 3. Term Not Fixed by Agreement. The 
fact*that no time is provided for the duration of the 


. partnership does not render the contract of partner- 


They may be limited 
in time and expire by their own lim- 
itation, or they may be unlimited in 
time and become destroyed by va- 


ship void.2? When no term is fixed by the parties, 
the partnership is deemed one at will,*+ and any 
partner may determine the partnership at any time 
Moxley, 12, W. Va. 730. 

74, Hardin v. Robinson, 178 App. 


Div. 724, 162 NYS 531 [att 223.cNe oY 
651 mem, 119 NE 1047 mem]. 


Sale of entire property see infra § 778.| rious acts or events that produce a 75, Potter v. Moses, 1 R. I. 430. 
Sale of partner’s share see infra § | disruption of the connection, such as 76. Potter v. Moses, supra. 
780. death, bankruptcy, felony, lunacy, tee Morris v. Peckham, 51 Conn. 
War see infra § 775. war, mutual consent, or the will of | 12 
Withdrawal of partner see infra §]|one party.” Petrikin vy. Collier, 1 Pa. 7, Crawshay v. Maule, 1 Swanst. 
781. 247, 250, 495, 36 Reprint 479, 1 Wils. Ch. 181, 


63. Executory agreements see su- 
pra § 48. fixed term: 
64. Cain Lumber Co. v. Standard 


Dissolution of a partnership for 


ray ‘Reprint De AS BRC 467; Alcock 
v. Taylor, Taml. 506, 48 Reprint 201; 


Dry Kiln Co., 108 Ala. 346, 18 S 882. 
Estoppel by holding out as partner 
see supra §§ 104-108. 


65. Ga.—Floyd y. Kicklighter, 139 
Ga. 133, 76 SE 1011; Phillips v. Nash, 
47-Ga. 218. 


Iowa.—Southern White Lead Co. v. 
Haas, 78 Iowa 399, 33 NW 657, 35 NW 


494, 

N. J.—Hartman v. Woehr, 18 N. J. 
Eq. 383. 

N. Y.—Petrakion v. Arbelly, 26 


NYS. tol, 23: NY Civ. Proe ass: 

Oh.—Austin y. Williams, 2 vie 61; 
Aspinwall v. Williams, 1 Oh. 84. 

Eng.—Howell v. Brodie, 6 Bing. N. 
Cas. 44, 37 HCL 499, 133 ‘Reprint lee 
Williams v. Jones, 5 B. & C. 108, 11 
ECL 388, 108 Reprint 40. 

[a] In Porto Rico, where the for- 
mation of a partnership appears in a 
public instrument, the date of such 
instrument is not conclusive as to 
when the relationship arose, partic- 
ularly when the articles of partner- 
ship show that it existed before that 


date. Silva v. Registrar, 28 Porto 
Rico 164. 
66. Phillips v. Nash, 47 Ga. 218; 


Southern White Lead Co. v. Haas, 73 
Iowa 399, 33 NW 657, 35 NW 494. 

67. Kerrick v. Stevens, 55 Mich. 
167, 20 NW 888; Hartman v. Woehr, 
18 N. J. Ea. 383; Rogers v. Nichols, 
20 Tex. 719; Gooderham v. Upper 
Canada Bank, 9 Grant Ch. (Ont.) 39. 

68. Executory agreements see su- 
pra § 48. 

69. Wantling v. Howarth, SS Ill. 
A. 598; Morrill v. Weeks, 70 N. H. 
178, 46 A 32. 

{al Classification as to duration. 

—‘Partnerships for general purposes 
are of different kinds, in respect to 


At the will of one partner see in- 
fra § 759. 
By mutual consent see infra § 764. 
Effect of statute of frauds on pa- 
rol contract of partnership for a term 
of years see Frauds, Statute of § 127. 
70. Effect of death of partner gen- 
erally see infra § 606 et seq. 
71. Dobbins vy. Tatem, (N. J. Ch.) 


25 ne 544 

U. S.—Zimmerman vy. liarding, 

221 iar S. 489, 338 SCt 387, 57, L. ed. 
6 

sane, .—Morris v. Peckham, 51 Conn. 


Iowa.—Baxter v. Rollins, 90 Iowa 
217, 57 NW 838, 48 AmSR 432. 

R. I.—Potter v. Moses, 1 R. I. 430. 

S. C.—McGhee v. Montgomery, 85 
S. C. 207, 65 SE 721, 67 SE 246. 

see Va.—Cole y. Moxley, 12 W. Va. 
730. 

[a] Rule applied.—Where a part- 
nership agreement between the own- 
er of an apartment house and the 
manager thereof provided for a con- 
veyance to the manager of a one- 
third interest after indebtedness and 
advances had been paid, the owner’s 
conveyance of his interests, although 
it terminated the partnership rela- 
tion between the manager and the 
owner, did not terminate the man- 
ager’s rights, under the contract, to 
pay off the liabilities of the busi- 
ness and acquire a one-third inter- 
est therein freed from such liabilities. 
Mervyn Inv. Co. v. Biber, 184 Cal. 
Oo Ue loe. ey Osi. Z 

73. . Pearce: Vv. Ham, 113) Ue S.).58b, 
5 SCt 676, 28 L. ed. 1067; Beller v. 
Murphy, 139 Mo. A. 663, 128 SW 1029; 
Hardin v. Robinson, 178 App. Div. 
724, 162 NYS 5381 [aff 223 N.Y. 651 
mem, 119 NE 1047 mem]; Cole v. 


Featherstonhaugh v. Fenwick. 17 Ves. 
Jr. 298, 34 Reprint 115, 19 ERC 570. 

79. Seufert v. Gille, 230 Mo. 453, 
131 SW 102, 31 LRANS 471; King v. 
Accumulative Life Fund, etc., Assur. 
Con oEG. Bina iscalode 91 ECL 151; 
140 Reprint 696. 


80. Seufert v. Gille, 230 Mo. 453, 
131 SW 102, 31 LRANS 474: Wing we 
Accumulative Life Fund, ete., Assur, 


(CLOW Fe KO eID Sper hiaa le 91 ECL 151, 
140 Reprint 696. 

81. Zimmerman v. Harding, 227 U. 
S. 489, 83 SCt 387,57 I ed. 608. 

82. Beller v. Murphy, 139 Mo. A. 
663, 123 SW 1029. 

33. Fruin v. Chotzianoff, 79 Conn. 
65, 68 A 782; Johnson v. Jackson, 130 
Ky. Ubi 114 Sw 260, 17 AnnCas 699. 

[a] Rule applied. —W here two 
parties agreed that their business of 
manufacturing a patented article 
should be carried on by a corpora- 
tion to be formed, and that neither 
party for a period ‘of seventeen years 
should reveal any trade secrets or 
engage in any competing business, a 
failure to form the corporation did 
not render the remainder of the con- 
tract unenforceable, where they con- 
tinued for a time to carry on the 
business as a partnership. Wein- 
stein v. Welden, 80 Misc. 348, 142 
Nee aus [rev 160 App. Div. 554, 145 

a 693 men 
eae poem) 1 . ee 
~ al.—MecCaule Ve) sew 
CO) 261 P 760. i eat 

y.—Johnson v. Jackson, 130 Ky. 
i er SW 260, 17 AnnCas 699. 

Md.—Fooks v. Williams, 120 Md. 
436, 87 A 692. 

Mass. .—Fletcher v. Reed, 131 Mass. 


Minn.—Stitt v. Rat Portage Lum- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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by giving notice of his intention so to do to all the 
other partners.*> 

[§ 144] 4. Extension or Renewal. A partnership 
under written articles may be renewed by an oral*® 
or tacit’* agreement of the parties, but a renewal is 
not presumed in the absence of an express agreement 
between the parties to renew.**® An extension or re- 
newal of a partnership beyond its original term, al- 
though binding upon the partners, is not binding 
upon their sureties, unless assented to by the lat- 
ter.5® 

[§ 145] 5. Continuation after Term.°® When a 
partnership for a fixed term is continued thereafter, 
without any new agreement between the parties, it 
becomes a partnership at will,®! and the original 
partnership contract remains in force*? so far as its 
provisions are consistent with the incidents of a part- 
nership at will.°? But provisions in the original con- 
tract which are inconsistent with a partnership at 
will do not remain in force;®°* and where the original 
agreement gives alternative rights, one of which is 
inconsistent with the incidents of a partnership at 
will, the other will not be enforced.®® Penal clauses 
in the original agreement are not transferred to a 
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P47 C.d.] 135 
partnership at will carried on after expiration of the 
term.®® If a partnership is continued as a going 
business after the term for which it was organized, 
it is not to be treated as resting on the daily reiter- 
ated consent of the parties, but as a continuing part- 
nership, subject to termination only after notice®? 
and under the rules. of law relating to the dissolution 
of partnership.®® A business carried on after the 
expiration of the term is for the benefit of a dor- 
mant, as well as for that of an active, partner.®® 
Whether a partnership is continued after the expi- 
ration of the prescribed term, or whether the parties 
are engaged in settling up the firm business only, 1s 
a question to be determined by the conduct of the 
parties.? 

[§ 146] 6. Evidence.2 The burden of proving 
that a partnership was organized for a definite term 
is upon him who alleges it.* In case, however, a 
partnership is shown to exist, there is a presumption 
of its continuance? until there is competent proof of 
a change or. dissolution,® or until notice of dissolu- 
tion is given to those dealing with it.° Hven as be- 
tween the partners, there is a presumption that the 
partnership continues to exist until the object for 


ber Co., 98 Minn. 52, 107 NW 824. 

N. Y.—Hannevig v. Lougheed, 180 
App. Div. 579, 167 NYS 785; Hardin 
v Robinson, 178 App. Div. 724, 162 
NYS 531 [aff 223-N. Y. 651 mem; 119 
NE 1047 mem] (dictum). 

N. C.—Richards v. Baurman, 65 N. 
Crm G2? 

85. Dissolution of a partnership 
at will see infra § 758. 

86. WHarzburg v. Southern R. Co., 
65 S. C. 539, 44 SE 75; Dickinson v. 
Bold, 3S: C:-Eq~ 501. ; 

87. Robbins v. Laswell, 27 Ill. 365. 

88. Keller v. Keller, 193 Ill. A. 423; 
Rodriguez v. Registrar, 22 Porto Rico 


730. 
s9. Small v. Currie, 18 Jur. 731. 
90. Continuance of business after 
death of a partner see infra §§ 654-— 


683. 


91. Fla.—Stephens v. Orman, 10 
Bay 795. 97 

Iowa.—Lewellen v. Thomas, 189 
Iowa 1352, 176 NW 964. 

La.—Jurgens v. Ittman, 47 La. 


Ann, 367; 16 S.952. 

Md.—Sangston v. Hack, 52 Md. 173. 

N. Y.—Housman v. Waterhouse, 
191 App. Div. 850, 182 NYS 249; Mat- 
ter of Ulrici, 111 Misc. 55,182 NYS 516. 

Eng.—wNeiison v. Mossend Iron Co., 
11 App. Cas. 298; Murphy v. Power, 
[1923] 1 Ir. 68; Essex v. Hssex, 20 
Beav. 442, 52 Reprint 674; Parsons 
v. Hayward, 4 De G. F. & J. 474, 65 


EngCh 368, 45 Reprint 1267; Clark 
wedueach, 1.De G.I. & US. 409,066 
Brooks 


EngCh 317, 46 Reprint 163; 
vy. Brooks, 85 lL. T. Rep. N. S. 453; 
Featherstonhaugh v. Fenwick, 17 Ves. 
Jr. 298, 34 Reprint 115, 19 ERC 570. 

B. (C\—Hibben. iv. -Collister, ‘20 
CanLTOccNotes 325. 

92. U. S.—Robertson v. Miller, 20 
Em Cas, No:-11,926, 1 Brock. 466; U- 
S. Bank v. Binney, 28 F. Cas. No. 
16,791, 5 Mason 176 [aff 5 Pet. 529, 8 
L. ed. 216]. 

Fla.—Stephens v. Orman, 10 Fla. 9. 

Ill.—Robbins v. Laswell, 27 Ill. 365. 

Mda.—Sangston v. Hack, 52 Md. 173. 

N. Y.—Housman v. Waterhouse, 
191 App. Div. 850, 182 NYS 249. 

Pa.—Mifflin v. Smith, 17 Serg. & R. 


65. 

Vt.—Bradley v. Chamberlin, 16 Vt. 
613. 

Eng.—Neilson v. Mossend Iron Co., 
11 App. Cas. 298; Daw v.' Herring, 
[1892] 1 Ch. 284; Cox v. Willoughby, 
£3)\Ch,. D.'°363* ~Murphy-. v. -Power, 
[1923] 1 Ir. 68; ° Clark v. Leach, 32 
Beav. 14, 55 Reprint 6 [aff 1 De G. 
J. & S. 409, 66 EngCh 317, 46 Re- 
print 163]; Essex v. Essex, 20 Beav. 
442, 52 Reprint 674; Parsons v. Hay- 


2 


4 


ward, 4 De G. F. & J. 474, 65 HngCh 


368, 45 Reprint 1267; Brooks v. 
Brooks, 85 L. T. Rep. N. S. 453; Cope 
V. “Cope,s 52) Lats Rep. N.S... 60 
Hore eweHore;, 35 1.) Th “Reps Nevis. 


epee McLeod v. Dowling, 43 T. L. R. 

93. Housman v. Waterhouse, 191 
App. Div. 850, 182 NYS 249; Neilson 
v. Mossend Iron Co., 11 App. Cas. 
298; Daw v. Herring, [1892] 1 Ch. 
2845 Coxy vy, Willowugnhby,! 3 Ch. Dp: 
863; Murphy v. Power, [1923] 1 Ir. 
68; Essex v. Essex,'20 Beav. 442, 52 


Reprint 674; Clark v. Leach, 32 Beav. 
14, 55 Reprint 6 [aff 1 De G. J. & S. 
409, 66 EngCh 317, 46 Reprint 163]; 
Beamish v. Beamish, Ir. R. 4 Eq. 120; 
Brooks v. Brooks, 85 L. T. Rep. N. S. 
453; McLeod v. Dowling, 43 T. L. R. 
655; Hibben vy. ‘Collistéry) (B: "C20 
CanLTOccNotes 325. 

[a] Consistent provisions.—The 
following provisions in the original 
contract of partnership have been 
held consistent with the incidents of 
a partnership at will: (1) A_provi- 
sion giving one partner the right to 
nominate his successor. Murphy v. 
Power, [1923] 1 Ir. 68; Cuffe v. Mur- 
tagh, DRC Ir. 401. (2) “A provi- 
sion giving one partner an option to 
purchase the business on certain 
terms. Daw v. Herring, [1892] 1 Ch. 
284; Brooks v. Brooks, 85 L. T. Rep. 
INES MA Diss (3) A provision giving 
one partner a preémptive right of 
purchase. Corr v. Hoffman, 219 App. 
Div. 278, 219 NYS 656. (4) A pro- 
vision requiring the survivor, in the 
event of a partner’s death, to pay to 
the deceased’s executor one third of 
the profits derived from the deceased 
partner’s clients. McLeod v. Dowl- 
ing, 43 T, L. R. 655. (5) A provi- 
sion requiring the survivor to pur- 
chase deceased’s interest in the part- 
nership for a specified amount. Cox 
v. Willoughby, 138 Ch. D. 863. (6) A 
provision giving the survivor an op- 
tion to purchase deceased’s interest. 
Murphy v. Power, [1923] 1 Ir. 68. 
(7) A provision that the accounts 
shall be taken in a particular man- 
ner. Essex v. Essex, 20 Beav. 442, 
52 Reprint 674. 

94. Neilson v. Mossend Iron Co., 
11 App. Cas. 298; Murphy v. Power, 
[1923] 1 Ir. 68; Woods v. Lamb, 35 
L. J. Ch. 309; Featherstonhaugh v. 
Fenwick, 17 Ves. Jr. 298, 34 Reprint 
1d, LO HRC 670. 

[a] Inconsistent provisions.—The 
following provisions in the original 
contract of partnership have been 
held inconsistent with the incidents 
of a partnership at will: (1) A pro- 


| ERC 570. 


vision giving the surviving partner 
the right, in the event of the other’s 
death, to compel deceased’s share of 
the partnership assets to be con- 


tinued in the business for the re- 
mainder of, the term. Murphy v. 
Power, [1923] 1 Ir. 68. .(2) A provi- 


sion that a’partner wishing to re- 
tire should give notice of his inten- 
tion a certain time in advance. Neil- 
son v. Mossend Iron Co., 11 App. Cas. 
298; Featherstonhaugh v. Fenwick, 
17 Ves. Jr. 298, 34 Reprint 115, 19 
(3) A provision requiring 
the sale of partnership assets to be 
made in a certain manner upon the 
expiration of the term or upon no- 
tice of dissolution given in the par- 
ticular manner prescribed in the part- 
nership agreement. Woods v. Lamb, 
35 L. J. Ch. 309. 

95. Murphy v. Power, [1923] 1 Ir. 


96. Clark yv. Leach, 1 De G. J. & 
S. 409, 66 EngCh 317, 46 Reprint 163. 

97. Notice of dissolution of part- 
nership at will see infra §§ 761-763. 

98. Jurgens v. Ittman, 47 La. Ann. 
367, 16 S 952; Parsons v. Hayward, 
4 De G. F. & J. 474, 65 EngCh 368; 
45 Reprint 1267. 

Dissolution of partnership general- 
ly see infra § 757 et seq. 


99. Parsons v. Hayward, 4 De G. 
aan J. 474, 65 EngCh 368, 45 Reprint 


1. McGill v. Dowdle, 33 Ark. 311; 
Metz v. Columbia Commercial Bank, 
45 S. C. 216, 28 SEH 13; Spencer v. 
Jones, 92 Tex. 516, 50 SW 118, 71 
AmSR 870 [rev (Civ. A.) 47 SW 29, 
665]; King v. Chuck, 17 Beav. 325, 
51 Reprint 1059. 

2. Evidence: 

As to ownership of property see in- 
fra §§ 201-2038 et seq. 

In actions: 
oe ere partners see infra §§ 279- 


By or against firms or partner 
infra §§ 537-540. y ete 

By or against survivors or de- 
ceased partner’s representatives 
see supra §§ 717-720. 

For dissolution and accounting see 
infra §§ 900-1007. 

a) Bokiee of dissolution see infra § 


Of partnership generally see supra 
§ 118 et seq. 
3. Burdon vy. Barkus, 4 De GF. & 
J. 42, 65 HngCh 34, 45 Reprint 1098. 
4 See infra § 789. 
5. See infra § 789. 
6. See infra § 789. 
_ Notice of dissolution generally see 
infra §§ 810-822. 
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which it was organized has been accomplished,’ or 
until the expiration of the term,® and the burden of 
proving its prior dissolution is upon him who alleges 
it.2 When the partners continue to act after the 
agreed term as though the partnership relation con- 
tinued, they will ordinarily be bound by such appear- 
Thus payment of taxes in the firm name 
after the alleged dissolution is evidence of a contin- 
uation of the partnership,'! as also is the bringing 
of an action by the copartners against another in 
which the verified complaint alleged the continued 


ances.!° 
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the parties.t® 


existence of the partnership,t? and the fact that 


. 


[§ 147] A. Firm Name—1. In General. 
mon law a partnership may be validly organized, 
without any provision in the agreement as to the 
name under which it is to do business,!* may acquire 
a name by usage,'® or may exist without any name.”° 
In the absence of a statute to the contrary,”! a part- 
nership has the right to adopt any name it may 
choose,?? and it may use a name suitable to or sug- 


7. Teas v. Woodruff, (N. J. Ch.) 10 
A 392; Harzburg v. Southern R. Co., 
6d) S.9C. (539, 44° SE 755°) Burnley v: 
Rice, 18 Tex. 481. 

8. Southern White Lead Co. v. 
iy eas 73 Iowa 399, 33 NW 657, 35 NW 


9. Southern White Lead Co. v. 
Haas, supra. 

10... Duckworth v. Hisle, 19 SW 
843, 20 SW 218, 14 KyL 220; Matter 
of Burdick, 79 Misc. 167, 140 NYS 
582, 10 Mills Surr. 54 [mod on other 
grounds 161 App. Div. 903 mem, 145 
INEYASewialiiby mem (att Daze IN. OY..o53 
mem, 106 NE 1032 mem)]; Potter v. 
Moses, 1 R. I. 430; Burnley v. Rice, 
18 Tex. 481. 

11. Matter of Burdick, 79 Misc. 
167, 140 NYS 582, 10 Mills Surr. 54 
[mod on other grounds 161 App. Div. 
903 mem, 145 NYS 1115 mem (aff 212 
N. ¥. 553 mem, 106 NE 1032 mem)]. 

12. Donnelly v. McArdle, 120 App. 
Dive secKe oe LO NIYiSn ook, 

13. Georgia Northern R. Co. v. 
‘Snellgrove, 16 Ga. A. 344, 85 SH 790. 

14. Wright v. Cudahy, 168 Ill. 86, 
48 NE 39 [aff 64 Ill. A. 4531: Rice 
v. Maddock, 16 Daly 156, 9 NYS 524. 

15. Nichols v. White, 41 Hun 152 
[aff 114 N. Y. 639. mem, 21 NE 1120 
mem]. 

16. Fick v. Mulholland, 48 Wis. 
413, 4 NW 346. 

17. Southern White Lead Co. v. 
Haas, 73 Iowa 399, 33 NW 657, 35 
NW 494. 

18. Le Roy v. Johnson, 2 Pet. (U. 
ie Soe eae ed... ro Oley Purslevan ay. 
Ramsey, 31 Ga. 403; Getchell v. Fos- 
ter, 106 Mass. 42; Wright v. Hooker, 
MOWING Yen oi. 

19. Meriden Nat. Bank v. Gal- 
laudet, 120 N. Y. 298, 24 NE 994. 

[a] For instance, where no part- 
nership name has been agreed upon 
between the partners, a name that 
fairly represents the company may 
be adopted, and, by custom’ and use, 
become its valid name. Meriden Nat. 
Gallaudet, 120 N. Y. 298, 


Effect of statutes regulating names 
‘used by firms see infra §§ 148-168. 


20. Meriden Nat. Bank v. Gal- 
Jaudet, 120 N. Y. 298, 306, 24 NE 
994. 


“A copartnership may exist and 
the parties be bound even though 
there is no firm name.’ Meriden 
Nat. Bank v. Gallaudet, supra. 

fa] In Louisiana. in the absence 
of a statutory requirement, a name 
was unnecessary. Phillips v.. Pax- 
ton. 3 Mart. N. S. 39 feds 

21. See statutory provisions. 


[By Doucuas Ropinson Gray] 
At com- 


22. Ga.—Farmers’, etc., 
Farkas, 27 Ga. A. 153, 107 SE 610. 

Ill.— Daugherty’ ¥. *Heckard, 189 Ill. 
239, 59 NE 569; Greenleaf v. Fein- 


berg, 210 Til. A. 271 Edgerton v. 
Preston, °15 chilis “A... 23; 
Ind.—Hornaday v. Cowgill, 54 Ind. 


A. 631, 101 NE 1030. 

La. —-Phillips v. Paxton, 
INEM SS SO: 

Mo.—Ditzell v. Shoecraft, 219 Mo. 
A. 436, 274 SW 880. 
eRe Y.— Wright vs Hooker, 10. N.. ¥- 

Utah.—Ogden Packing, ete., Co. v. 
Wyatt, 59 Utah 481, 204 P 978, 22 
ALR 359. 

“The parties to a partnership may 
give to it such a name as they see 
nit.” Farmers’, ete., Bank v. Far- 
Kas 2 eGal ae Alo 3, Looe ONpmse, 10: 

“The firm name is such as the co- 
partners choose to adopt. It may dis- 
close the names of all the partners 
or of none of them, or the name of 
but one of them may be used as the 
firm name.” Daugherty v. Heckard, 
189 Ill. 239, 245, 59 NE 569 [quot 
Greenleaf v. Feinberg, 210 Ill. A. 
271, 282]. 

[a] For example, whether defend- 
ants did business under the name 
“Regent Street Market” or “Regent 
Street Market Company” was im- 
material on the issue as to whether 
the party dealing with defendants 
thought it was dealing with a corpo- 
ration or a partnership, since either 
as a partnership or as a corporation 
the members had the undoubted right 
to adopt any name they desired. Og- 
den Packing, ete., Co. v. Wyatt, 59 
Utah 481, 204 P 978, 22 ALR 359. 

[b] In the absence of fraud, any 
name may be used. Ditzell v. Shoe- 
craft, 219 Mo. A. 436, 274 SW 880. 

23. Hornaday v. Cowgill, 54 Ind. 
A. 631, 101 NE 1030, 1034; Carico v. 
Moore, 4 Ind. A. 20, 29 NE 928; Hol- 
brook Veust. pawl wit) Gcalicn dinsHeOor, 
25 Minn. 229; Danton v. Mohler Bar- 
ber School, 88 Or. 164, 170 P 288; 
abr tel Vero limeril > Pasmbist: 


3 Mart. 


“The authorities ...are clear that 
a partnership has a right to adopt 
any name, and the use of a name 
suitable to a corporation does not 
affect the law governing partner- 
ships.” Hornaday v. Cowgill, supra. 

[a] For example (1) a partner- 
ship may do business under a corpo- 
rate name if it complies with the 
statutory provision requiring that 
such persons register their real 
names. Danton v. Mohler Barber 


Bank v. | School, 


[§§ 146-147 


debts due the firm were in the process of collection 
while no final settlement had been effected between 
On the other hand, 
indicates that a dissolution has taken place, they will 
be treated as though the dissolution were actua 
The declarations of a partner that the relation has 
been dissolved?® or that it still continues?® are not 
admissible against his copartner unless he has ac- 
quiesced therein. 
that he was still in the firm, when made to other par- 
ties, admissible against a third person.*? 


if their conduct 


].14 


Nor is the declaration of a partner 


IV. THE FIRM, ITS NAME, POWERS, AND PROPERTY 


gesting a corporation,?? or may use the name of a 
decedent’s estate.?4 
an individual partner,?° the surnantes of all the part- 
ners,”7° or the surname of one or more of the mem. 
bers with the addition of “& Co.,”?" or it may con- 
sist of individual names, wholly distinct from the 
names of any of the members;?* or it may be a name 
purely fanciful.2® But whatever the firm name may 


The firm name may be that of 


88 Or: 164, 170 P 288. (2) 
The fact that a partnership uses the 
word ‘“‘company” in its business name 
and is therefore suggestive of a cor- 
poration does not constitute such a 
fraud on the public as to deprive it of 
the protection which would otherwise 
be given to a business name. Shoe- 
maker v. Ulmer, 15 Pa. Dist. 159. 

24. Farmers’, etc., Bank v. Farkas, 
27 Ga. A. 153, 107 SE 610. 


[a] “Estate of Sam Farkas.”— 
Farmers’, etc., Bank v. Farkas, 27 
Ga. A. 153, 107 SE 610. 

25. Ga.—Farmers’, etc., Bank v. 
Farkas, supra. 

Ill. Daugherty vs. Heckard, 189 


Till. 239, 59 NE 569; Greenleaf v. 
Feinberg, 210 Ill. A. 271, 282. 
Kan.—Theilen v. Hann, 27 Kan. 


778. 

N. Y.—Rochester Bank v. Mon- 
teath, 1 Den. 402, 43 AmD 681. Y 
Eng.—Yorkshire Bankine e Comma. 
Beatson, -5 €, Ps D2 1097-4 BRC 260. 
“It is the law that a partnership 
may adopt the individual name of 
one of its members as the name un- 
der which it shall do business, and 
bind itself and each of the partners 
by the use of that name.” Green- 

leaf v. Feinberg, supra 
26. Le Roy v. Johnson, 2 Pet. (U. 
S.) 186, 7 L. ed. 391; Mick v. How- 


ard, 1 Ind. 250; West v. Valley 
Bank, 6 Oh. St. 168. 
27. Mass.—Haskins v. D’Este, 133 
Mass. 356. 
mer H.—Ripley v. Colby, 23 N. H. 
jOb-—Aspinwall v. Williams, 1 Oh. 
Tex.—Messner v. Lewis, 20 Tex. 


221. 

Eng.—Williamson v. Johnson, 1 B. 
& C146 See Ola 642 iO” Reprint 5D. 

23. Shain v. Du Jardin, 4 Cal. Un- 
rep. Cas: =9105;, (38) 529; Ward wv. 
Brandt, Ll Mart. (da; 331, a3) Amp 
352; Martin v. Hemphill, (Tex. Com- 
mn. A.) 237 SW 550, 552 [rev (Civ. 
A.) 221 SW 3338, and quot Cyc]. 

[a] In the Philippines the firm 
name of a general partnership must 
include the name of at least one 


member. Santiago, Jo Chung Cang 
v. Pacific Commenéial Co., 45 Phil- 
ippine 142; Hung-Man- Yoe v Kieng- 


Chiong- Seng, 6 Philippine 498, 

29. Kahn v. Thomson, 113 Ga. 957, 
39 SE 322; Farmers’, éte., Bank v. 
Farkas, 27 Ga. A. 153, 107 SE 610; 
Crawford v. Collins, 45 Barb. (N. Y.) 
269, 30 HowPr 398: Maughan v. 
Sharpe, il! (Gh ISIN Sh 443, 112 ECL 
443, 144 Reprint 179. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘ 


§§ 147-148] 


be, it is simply a convenient abbreviation of the in- . 
dividual names of the partners; and hence the sig- 
nature of the firm name is in law the signature of 
the several partners’ names;°° and the several signa- 
tures of the partners to a firm contract has the same 
legal effect as the signature of the firm name there- 
to.*! Partnership contracts are perfectly valid when 


made in the firm name, even though 


not contain the names of any of the partners.” 
chattel mortgage running to**® or from** a partner- 
ship in the firm name is just as valid as one setting 
forth the individual names of the partners.*° 


The legal title to corporate stock 


name which is that of both an individual member 
and the firm itself is in the individual member.?® 

[§ 148] 2. Statutory Requirements*’—a. In Gen- 
Statutes in the various jurisdictions frequent- 


eral. 
ly preelude the use by a partnership 


which does not show the names of the partners, or 


30. Haskins v. D’Hste, 
356; Grollman y. Lipsitz, 
329, 341, 21 SE 272. 

“There are two ways in which a 
partnership may bind itself by its 
signature to a contract not requiring 
a seal: 1st. By simply the name of 
the parinership, as ‘Waterhouse & 
Danner, and 2d, by the signatures 
of the individual members compos- 
ing the partnership, provided it ap- 
pears in the instrument of writ- 
ing that the intention is to bind the 


133 Mass. 7 
43: 2595, .C, 


partnership.” Grollman v. Lipsitz, 
supra. 
[a] A bond may properly be 


signed in the firm name without the 
signatures of the individual members. 
Schoregge v. Gordon, 29 Minn. 367, 
13 NW 194; Claflin v. Hoover, 20 Mo. 
A. 314; Grollman v. Lipsitz, 43 S..C. 
329, 21 SH 272. 

{b] Execution bond.—Schoregge 
Gordon, 29 Minn. 367, 13 NW 194. 
fe] Attachment undertaking.— 
Grollman v. Lipsitz, 43 S. C. 329, 21 
SE 272. 

Affidavit in firm name see 
§ 175 text and note 45. 

Necessity of use of firm name by 
partner see infra § 308. 

31. Dreyfus v. Union Nat. Bank, 
164 Ill. 83, 45 NE 408; Berkshire 
Woolen Co. v._ Juillard, 75 N. Y. 535, 
31 AmR 488. 

[a] A bond 


Vv. 


infra 


is not objectionable 
because given in the names of the 
individual members instead of in 
the name of the firm, the former 
method being preferable. Drake v. 
Brander, 8 Tex. 351 (attachment 
bond). 

Haskins v. D’Este, 133 Mass. 
Beakes v. Da Cunha, 12 NYS 
Spilant ean IN) Ye oo ore. NG 2p 
Miller v. Royal Flint Glass Works, 


iia ae SON BOO ge veri ov. 
Hemphill, (Tex. Commn. A.) 237 SW 
550 so o2 prey (Civ. A>) 221 SW 332, 


and quot Cyc]. 

33. Hendren v. Wing, 60 Ark. 561, 
31 SW 149, 46 AmSR 218; Hender- 
son v. Gates, 52 Ark. 371, 12 SW 780; 


Kellogg v. Olson, 34 Minn. 103, 24 
NW 364; Maugham v. Sharpe, 17 
Cc. B. N. S. 443, 112 ECL 443, 144 


Reprint 179. 

34. Johnson v. Nelson, 2 Oh. Dec. 
(Reprint) 487, 3 WestLMonth 306. 

35. Mortgages generally see infra 
§§ 329, 330. 

36. Baxter v. Boston-Pac. Oil Co., 

LS eee OOS 

fa] Rule applied where the mem- 
ber in whose name the stock was 
taken was deceased. Baxter v. Bos- 


eae Oily Co; > (Sit Caley ALS 7 aoe 
377. “Use of assumed or fictitious 


name by: 

Ss generally see Names §§ 
iy ewlion 3 

Individuals doing business under a 
partnership name see supra § 114. 


£27. CAS=47] 


dé 


72 N. Y. 196, 28 AmR 1265; 


PARTNERSHIP 


Waban 


such name does 


A 


purchased in a 


of a designation | their passage.*7 


38. See statutory provisions. 

39. State v. Ferschke, 25 Del. 477, 
81 A 401; Brister v. Joseph Bow- 
Mine Coes Ltd.” (Missi) 129 48830. 

[a] Misdemeanor statute.— (1) 
Statutes providing that no person, 
firm, or association shall transact 


any business within the state by us- 
ing any trade name or title which 
does not disclose the christian and 
surname of the persons involved 
without first filing a certificate set- 
ting forth such information, and 
making violation of the statute a 
misdemeanor, are not unconstitution- 
al as an unreasonable exercise of 
the police power (State yv. Ferschke, 
25 Del. 477, 81 A 401), (2) nor asa 
violation of rights respecting private 
property (State v. Ferschke, supra). 
[b] Statute imposing liability for 
debts as penalty for noncompliance. 
—Brister v. Joseph Bowling Co., Ltd., 
(Miss.) 29 S 830. 
See Statutes [36 Cyc 1183- 


See Statutes [36 Cyc 1178- 


Meads v. Lasar; 92) Cal. 221, 
28-P 935; McLean v. Crow, 88 Cal. 
644, 26 P 596; Carlock v. Cagnacci, 
88 Cal. 600, 26 P 597; Pendleton v. 
Cline, 85 Cal. 142, 24 P 659; Cold- 
tree v. Swinford, 74 Cal. 586, 16 P 
493: Wallbrecht v. Blush, 43 Colo. 
329, 95 P 927; Guiterman v. Wishon, 
21 sNMiOn ts. 4585" 54° 666 = Czatt: cv. 
Casey 6L Oh: “St. 392) -55 NE -1004: 
Boe Com Vv. (sale. 25 On YP CirAicet, 
482" Clark v. Doe; 8. \OhHS&CP 685, 
TORING: "63-9 Coch nani pairschain 6 
OnS&CP 41, 4 OhNP 34; Kinsey v. 
Ohio Southern R. Co., 3 OhS&CP 
249, 2 OHNP 175. 

43. Colo.—Pedroni v. Eppstein, 17 
Colo. A. 424, 68 P 794. 

Ind.—Humphrey Vv. City Nat. 
Bank, 190 Ind. 293, 130 NE 2738. 

La.—Wolfe v. Joubert, 45 La. Ann. 
1100, 18 S 806, 21 LRA 772. 

N. Y# Sinnott v. German-Amer- 
ican Bank, 164 N. Y. 386, 58 NE 286 
[rearg den 165 N. Y. 646 mem, 59 
NE 1130 mem]; Gay v. Seibold, 97 
N.. Y: 472, 49_AmR, 533% ‘Zimmer- 
man v. Erhard, 83° N.Y. 74,38; AmR 
396, 60 HowPr 163 [aff 8 Daly 311, 
58 HowPr 11]: Wood v. Erie R. Co., 
Castle v. 
Graham, 87 App. Div. 97, 84 NYS 120 
[aff 180 N. ¥. 553 mem, 73 NE 1120 
mem]; Loeb v. Firemen’s Ins. Co., 
US) Apps. Div. LTse 9) NYS’ 510.) Patt 
38 Misc. 109. 77 NYS 106]; Barron ‘v. 
Yost, 16 Daly 441, 12 NYS 455; Cahn 
v. Gottschalk, 14 Daly 542, 2 NYS 
13;  Lauferty v. Wheeler, 11 Daly 
194, 11 AbbNCas 220, 683 HowPr 488: 


Black v. New York L. Ins. Co., 70 
Mise. 532, 127 NYS 409: Rosenheim 
v. Rosenfield. 13 NYS 720; Lunt v 


Lunt, 8 AbbNCas 76. 
N. C.—Price v. Edwards, 176 N. C. 
493, 101 SH 33. 


[47 C.J.] 737 


the use of the designation “& Co.” or “& Company” 
where it does not represent an actual partner, unless 
the provisions, if any, of the statute authorizing 
the use of such a designation have been complied 
The validity of such statutes has been up- 
held,*® although the rules of strict construction ap- 
plicable in the case of penal statutes generally*® and 
to statutes in derogation of the common law*! have 
been applied to assumed or fictitious name statutes 
forbidding suit by a noncomplying partnership,*? 
providing that noncompliance shall be a misdemean- 
or,*® or imposing liability for debts as a penalty for 
noncompliance.** As in other cases*® repeals by im- 
plieation are not favored.*® 

Retroactive effect. 
not ordinarily construed as retroactive so as to af- 
fect the enforcement of firm contracts made prior to 
But it has been held that an 
ment to such a statute expressly permitting 


Victitious name statutes are 


amend- 


suit by 

Pa.—Hughes v. McClure, 77 Pa. 
Super. 325. 

[a] For example, Burns St. An- 


not. (1914) §§ 9711la—9711c, requiring 
filing with the circuit court clerk 
of the county where the business is 
situated.a certificate stating the full 
nams.and residence of each person 
transacting the business under the 
assumed name, and imposing a fine 
for its violation, is a penal statute, 
in derogation of a common-law right, 
and must be_ strictly construed. 
Humphrey v. City Nat. Bank, 190 
Ind. 293% 13.0) ING t2i73- 

[b] Rule applied to a statute re- 
quiring any person doing business 
under the firm name of a trustee to 
file a cértificate setting forth the 
full names and addresses of all par- 
ties represented by the trustee and 
providing that in case of violation 
of the statute no suit should be 
brought for collection of debts, and 
that fine or imprisonment should be 
imposed as a punishment for viola- 


tion of the act. Pedroni v. Epp- 
stein, 17 Colo. A. 424, 68 P 794. 

44,, “Yale v. Taylor = Mie Coz 63 
Miss. 598; National Bank v. Crin- 
gan, 91 Va. 347, 21 SH 820. 

45. See Statutes [36 Cyc 1071]. 

46. Jenner v. Shope, 205 N. Y. 


66, 98 NE 325. 

[a] Tllustrations.—(1) A _ statute 
making it a misdemeanor to carry 
on a business under an assumed 
name or under any designation oth- 
er than the real name or names of 
the individual or individuals con- 
ducting or transacting such busi- 
ness without the filing of a certif- 
icate setting forth the true names of 
the persons conducting the business 
does not repeal other statutes for- 
bidding any person to transact busi- 
ness in the name of a partner not 
interested in ‘his firm and requiring 
the designation ‘‘& Co,” to represent 
the actual partner, nor does it repeal 
a statute making it a misdemeanor 
to transact business using the name 
as partner of one not interested with 
the person as such or using the des- 
ignation .“& Company” or “& Co.” 
when no actual partner or partners 
are represented thereby. Jenner v. 
Shope, 205 N. Y. 66, .98 NE 325. (2) 
A statute providing that a partner- 
ship which has filed a certificate re- 
quired by a prior act shall not be 
required to file the certificate pro- 
vided by the later statute does not 
repeal the earlier act. Rennie v. 
Stelter, 196 Mich. 480, 162 NW _ 997. 

47. Bottomley v. Brown, 188 Mich. 
134, 140, 154 NW 387; New Carlisle 


Bank ve) Brown, It"Oh? (CirjeCtarce 
5 Oh. Cir. Dec. 94. 
“The statute was plainly not 


aimed at such affairs. Although it is 
a police measure, it should not be 
so construed as to impair the right 
of a promisee in respect to a proem- 


738 [47 C.J.] 
a noncomplying firm has a retroactive effect and will 
permit suit upon a contract made at a time when the 
fictitious name statute was in force and before pas- 
sage of the amendment permitting suit.*® 

[§ 149] b. Partnerships or Transactions Affected 
—(1) In General. A partnership, in order to be 
affected by a statute of the character under consider- 
ation, must come within the scope of its provisions,*® 
and conversely, where an exemption from the appli- 
cation of the general statute is claimed, the partner- 
ship must fall within the terms thereof.®°. A limited 
partnership act requiring that the names of each 
member be conspicuously posted in the firm’s prin- 
cipal place of business does not apply to general 
partnerships.°+ 

Acts prior to formation of partnership. A stat- 
ute forbidding suit by a noncomplying firm is in- 
applicable to a transaction occurring before the part- 
nership is entered into.°? 

Dissolution prior to compliance. A statute pre- 
cluding suit by a nonecomplying firm is inapplicable 
where the partnership was dissolved within the time 
during which a eertificate might have been filed in 
ise made before the statute was 
passed. It is contracts made in the 
course of carrying on a business un- 
lawfully which are affected, as to 
their enforcement, by the disability 
of the offending parties, while the 
disability continues.” Bottomley v. {d] 
Brown, supra. 


[a] Illustration.—An agreement 
in a sales contract that the vendor 


ing 
work, building 
ete. 


filing of 


PARTNERSHIP 


refers to what is popularly known as 
a contracting business, 
contracts<«fom various kinds of 
or railway contracts, 
Lambert v. Munns, 
187, 7 DomLR 264, 1 WestWkly 718. 

The practice of law has been. 
held to be a business within 
meaning of a statute requiring the 
a certificate stating 


[§§ 148-151 


compliance with the statute.®? 

Change in firm. Where a certificate has been filed 
showing the names of members of the partnership, it 
has pete both affirmed®+ and denied®® that the sub- 
sequent withdrawal of one of the partners without 
filing a new certificate renders the continued use of 
the assumed name a violation of the statute. : 

[§ 150] (2) Name of One Not Partner; “and 
Company” Not Representing Partner. The purpose 
of statutes prohibiting use of the name of a person 
not a partner, or of the designation “and Company” 

r “& Co.” where the same does not represent an 
actual partner,°® is to prevent the use of the name 
of a person not interested in the firm so as to induce 
a false credit to which such firm is not entitled,°* 
and the statute can be invoked only with respect to 
transactions in which the forbidden designation is 
used.°§ = 

[§ 151] (8) Foreign Partnerships. Statutes of 
the character under consideration have been held in- 
applicable to foreign firms not transacting business 
within the state both in eases where the statute for- 
bids suit by a noncomplying firm®® and in eases 

[a] Illustration.—Where a part- 
nership consisting of three brothers 
did business under a firm name com- 
posed of the full name of one of 
them followed by the words “and 
company,” and had filed a certificate 
giving the names of all members of 
the firm in compliance with the stat- 


ute, and thereafter one member re- 
tired and the business was contin- 


that is, tak- 
4 Alta. L. 


the 
the 


was not to engage in the elevator 
business was enforceable by the ven- 
dee partnership although it had 
failed to file the certificate of partner- 
ship required by statute, the con- 
tract having been executed before 
the passage of the statute. Bottom- 
ley v. Brown, 188 Mich. 134, 154 NW 
37 


Retroactive effect of statute rela- 
tive to assignee see infra § 161 text 
and note 21. 

48. Williamson Real Est. Co. v. 
Sasser, 179 N. C. 497, 103 SE 73. 

[a] For example, the amendment 
Ceiba i919 \"e 72); to Pub. da. (£9t3) 
e 77 is retroactive, and unregistered 
partnerships may sue on transactions 
occurring prior to the amendment. 
Williamson Real Hst. Co. v. Sasser, 
79 IN. C.. 497.103. SE 73, 

49. See cases infra this note. 

[a] A general fictitious name stat- 
ute, containing a proviso that it shall 
not affect any corporation, partner- 
ship, association, or limited or spe- 
cial partnership lawfully doing busi- 
ness within the state, does not ap- 
ply to a private banking business 
conducted under a firm name and 
regulated by a special banking stat- 
ute. Halpin v. White, 197 Mich. 549, 
164 NW 254; Missaukee Farm, etce., 
Co. v. Ferris, 193 Mich. 286, 159 NW 
490. 

{b] Yrading partnerships.—A 
statute imposing a penalty upon 
every person engaged in business for 
“trading, manufacturing, contract- 
ing, or mining purposes,’ who uses 
a name not his own or the designa- 
tion “and company”’ without filing a 
written declaration, does not apply 
to one doing a general real estate 
business. Lambert v. Munns, 4 Alta. 
L. 187, 7 DomLR 264, 1 WestWkly 
718. 

{c] The word “contracting,” with- 
in the Partnership Act requiring any 
person in such business using as his 
business name and style some name 
other than his own or his own with 
the words ‘and company” or similar 
words indicating a plurality of mem- 
bers in the firm, although he is not 
associated in partnership, to file a 
declaration of that fact in writing, 


names of partners doing business 
under a fictitious name. Sloman v. 


Bender, 189 Mich. 258, 155 NW 581. 
50. Cobble v. Farmers’ Bank, 63 
Oh. St. 528, 59 NE 221. 


[a] Tfllustration.—A banking part- 
nership composed of but three per- 
sons and whose capital stock is not 
divided into shares transferable on 
the books is within a statute re- 
quiring the filing of a new certificate 
stating the names of all the mem- 
bers, by every partnership doing 
business under a fictitious name, -up- 
on every change of the membership, 
and is not within an exception per- 
mitting a banking partnership whose 
stock is so divided to file the certif- 
icate once a year. Cobble v. Farm- 


ote Bank,: 63. Ohs. St. 528,. 59. NE 
51. Kaufman v. (Omaiacy OC) aise OU 


312, 45 SE 211; State Nat. Bank v. 
Cringan, 91..Va. 347, 21-SE 820. 

Firm sign in case of limited part- 
nership see infra § 1035. 

52. Ryder-Gougar Co. v. Garret- 
son, 53 Wash. 71, 101 P 498, 132 Am 
SR 1053. 

[a] For example, in an action by 
a corporation on a transaction aris- 
ing before a contract of partnership 
between it. and a third person, evi- 
dence of such contract is not ad- 
missible to show the necessity of a 
compliance with a statute relating 
to conducting a business under an 
assumed name. Ryder-Gougar Co. v. 
Garretson, 53 Wash. 71, 101 P 498, 
132 AmSR 1053 


53. Isom v. Shields, 69-Cal, Ay 515; 
ZoL Es Soils 
[a] For example, where a part- 


nership was never in default in filing 
and publishing a certificate required 
by Civ. Code §§ 2466, 2468, because 
by death of one of its members the 
partnership ceased to exist within 
the time for filing, a debtor might not 
invoke such statutes to defeat pay- 
ment of his just obligation. Isom 
v. Shields, 69 Cal. A. 515, 231 P 587. 

54. Cobble v. Farmers’ Bank, 63 
Oh. St. 528, 59 NB 221. 

55. Sauer v. McClintic-Marshall 
vie ai Co., 179 Mich. 618, 146 NW 


ued under the same name without 
the filing of a new certificate until 
after the firm had made a contract 
with defendant, the failure to file a 
new certificate did not bar a right of 
action upon the contract. Sauer v. 
McClintic-Marshall Constr. Co., 179 
Mich. 618, 146 NW 422. 

[b] In British Columbia, although 
the statute requires registration of 
a.partnership and a further declara- 
tion on a change of membership, fail- 
ure to make such declaration on re- 
tirement of a registered partner will 
not prevent suit being brought in 
the firm name. Pacific Land Co. v. 
Jamieson, 15 B. C, 219. 

56. See statutory provisions. 

57. Wolfe v. Joubert, 45 La. Ann. 
1100, 13 °S 806, 21° LRA 772: ‘Kent 
v. Mojonier, 36 Sua. Ann. 259; Sin- 
nott v. German-American Bank, 164 
N. Y. 386, 58 NE 286; Gay v. Sei¢ 
bold, 97 N. Y. 472, 49 AmR 533; Zim- 
merman v. Erhard, So) ING eee 74, 38 
AmR 396 [aff 8 Daly 311, 58 HowPr 
TLS Woodry. nine. Con Gan Nese 
196, 28 AmR 125 [aff 9 Hun 648]; 
Kennedy v. Budd, 5 App. Div. 140, 39 
NYS 8152. Pollard=xBrady..48,.NueNe, 
Super. 476 [aff 89 N. Y. 628 mem]; 
Barron v. Yost, 16 Daly 441, 12 NYS 
455; Baumann v. De Logerot, 26 
NYS 986 [app dism 143 N. Y. 644 


mem, 37 NE 823 mem]; Lunt v. 
Lunt, 8 AbbNCas (N. Y.) 76 
ja] For example, not every case 


of transacting business under a fic- 
titious name is within the statute, 
but to make the act illegal it must 
appear that credit was given to, and 
reliance placed upon, the false des- 
ignation and that credit was given 
to the person or persons using the 
false designation, and unless credit 
was given and reliance placed upon 
such false designation it was no de- 
fense in an action on a contract made 
by one of the parties to it under a 
name containing “& Co.” Barron 
v. Yost, 16 Daly 441, 12 NYS 455. 

58. Gay v. Seibold, 97 N. Y. 472, 
49 AmR 5388; Loeb v. Firemen’s Ins. 
Co., 78 App.. Div. 113. 79 NYS 510 
[aff .38 Misc. 109, 77 NYS 106]. 

59. Moon v. Martin, 185 Cal. 361. 
197 P 77; Haun v. Rosenmayer, 46 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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wherein it makes noncompliance a misdemeanor.®? 

[§ 152] ce. Names to Which Statutes Applicable 
—(1) Fictitious or Assumed Names Generally. The 
in statutes of the character under 
consideration as used with reference to the name un- 
der which a partnership is transacting business 1s 
ordinarily synonymous with the word “assumed,’’%? 
are equivalent to the 
“a designation not showing the 


word “fictitious” 


and the words “fictitious name” 
statutory phrase: 


names of the persons interested.”®? 
“misleading.” °% 
firm name is fictitious or assumed where it does not 
fairly diselose the names of the members®* in so far 
as such disclosure may be required by the terms of 


sumed” is used in the sense of 


PARTNERSHIP 


The word “as- | ship. 


A 


the particular statute involved,*® and, conversely, is 


Cal. A. 353, 189 P 117; Pyle v. Hood, 
128 Okl. 239, 262 P 660; Swope v. 
eee 6 Okl. 736, 52 P 924. 

la] For example, the statute is 
inapplicable to a foreign firm doing 
business under a fictitious name 
which has its office in another state 
and none in the state of the forum, 
and merely makes purchases within 
the state by correspondence or occa- 
sional visits of a member for ship- 
ment to the state of its domicile. 
Pyle v. Hood, 128 Okl. 239, 262 P 660. 

[b] Illustrations.—(1) Where a 
firm of Chicago brokers, without any 
office in California, interested a Chi- 
eago buyer in defendant’s cauliflow- 
er, and after the broker’s negotia- 
tions for sale for a few carloads 
the buyer’s representative made a 
contract in California for further 
shipments, the brokers, who were 
the procuring cause of the contract, 
cannot be deemed to have been do- 
ing business in California, and so 
failure to register the names of. the 
members of the firm in accordance 
with code provisions, although the 
firm name did not disclose the indi- 
vidual names, will not preclude re- 
covery. Haun vy. Rosenmayer, 46 
CalsAses 534, 1899Ps 117516 2) = Civ. Code 
§§ 2466-2472, requiring filing with 
the clerk of a county of certificates 
stating the names in full of all mem- 
bers of a partnership doing business 
under a fictitious name, etc., do not 
apply to persons carrying on busi- 
ness in another state without a place 
of business in California, and mere- 
ly buying commodities in wholesale 
lots in California for delivery to 
them on board cars in the state, the 
orders being sent by mail or tele- 
gram to the California sellers, be- 
cause even if the contracts are made 
in California there is no business 
there transacted within the meaning 


of the statute. Moon v. Martin, 185 
Cal. S6L, O97 Bo TT: 

60. Bofenschen’s Succ., 29 La. 
Ann. 711; Stoddard v. Key, 62 How 
iPr (NF Xe) 2137: 

[a] bor example, a statute prohib- 
iting the use of the words “& Co.” 


when such use does not represent 
an actual partner does not apply to 
partnerships which are_ organized 
and have their principal place of 
business outside the enacting juris- 


diction. Stoddart v. Key, 62 HowPr 
CNS) 137. : 
61. Mangan v. Schuylkill County, 


DS Par 310.6 rA 920" 

62. Pendleton v. Cline, 85 Cal. 142, 
145, 24 P. 659: 

63. Jennette v. Coppersmith, 176 
N: C. 82, 84, 97 SE 54. 

“A. recognized meaning of the 
word ‘assume’ gives the impress of 
an act calculated to mislead or- baf- 


fle inquiry.” Jennette v. Copper- 
smith, supra. ; 
64. Cashin v. Pliter, 168 Mich. 


386, 134 NW 482. AnnCas1913C 697; 
Farquharson v. Wadkins, 54 Okl. 450, 
153 P 1160; Drake v. Great Northern 
RR. Con 247Si Do 19) 1237 INIW: ‘82: 

[a] For example, where a firm 
name did not fully disclose the names 
of the partners, it was within code 
provisions requiring partnerships 


j 


d 


Dist. & 


having fictitious names to file cer- 
tificates stating the names of the 
partners and their residences with 
the clerk of court of the county 
where the partnership ‘thas its main 
place of business, and requiring the 
publication of such certificate. 
Drake v. Great Northern R. Co., 24 
S.. 5D, 19, 123 NW: +82: 

65. See statutory provisions. 

66. McLaughlin v. Baker, 5 Pa. 
Co. 781; Bowman v. Harri- 
son, 59 pet 5609 oL9i2. 

67. 6 U; =In, re s;sRichards; ,206 
Fed. 932 a 234 Fed. 1023 mem, 
148 CCA 665 mem]. 

Cal.—Flora v. Hankins, 268 P 331; 
Lamberson v. Bashore, 167 Cal. 387, 
139 P 817; McLean v. Crow, 88 Cal. 
644, 26 P 596; Carlock v. Cagnacci, 
88, Cal. 600, 26 iP 597 Pendletom vy. 
Cline, 85 Cal. 142, 24 P 659; Andrews 
v. Glick, .(A:). 268 P 481. 

Colo.—Smith vy. Stubbs, 16 Colo. 
A130; 68) ©  955¢ 

Mich.—Cross v. Leonard, 181 Mich. 
24, 147 NW 540; Sauer v. McClintic- 
Marshall Constr. Co., 179 Mich. 618, 
146 NW 422. 

Mont.—Vaughan v. Kujath, 44 
Mont. 484, 120 P 1121. 


N. J:.—Seely v. Schenck, 2 N. J. 
Tie hit. 

N. C.—Befarah vy. Spell, 176 N. C. 
193, 96 SE 949. 

N. D.—Walker v. Stimmel, 15 N. 


D. 484, 107 NW 1081. 

Oh.—Cazatt v. Case, 61 Oh. St. 392, 
55 NE 1004; Kinsey v. Ohio South- 
ca Ri Co., 3 OnS&CP 249, 12) -OnNP: 
EGS: 

Okl.—Patterson v. Byers, 17 Okl. 
633, 89 P 1114, 10 AnnCas 810. 

Pa.—Ma angan v. Schuylkill Coun- 
ty, 273 Pa. 510. 116 A 920; Walker v. 
Mason, . 272° Pa: 315; 116. A 305; 
Hughes v. McClure, 77 Pa. Super. 325: 
McLaughlin v. Baker, 5 Pa. Dist. 
& Co. 781. 

S. D.—Bovee v. De Jong, 22 S. D. 
163, 116 NW 83. 

Wash.—Hale v. City Cab, etc., Co., 
66 Wash. 459, 119 P 837 

“A firm name which gives the 
true names, or surnames, of its mem- 
bers is not assumed or fictitious, 
within the meaning of such a statute, 
even though the baptismal name of 
each member may not be _ stated.” 
Sauer v. McClintic-Marshall Constr. 


Co., 179 Mich. 618, 625, 146 NW 422. 

[a] Leading case.—Pendleton v. 
Cline, 85. Cal. 142, 24, RP) 659. 

[b] Surnames only.—(1) A firm 
name, ‘‘Lamberson & lLamberson,”’ 
is not “a fictitious name” or a des- 
ignation “not showing the names of 


” 


the partners,’ within code provisions 
requiring a certificate showing the 
names of the parties doing business 
under an assumed name, since the 
name used indicates that two per- 


sons, each named Lamberson, com- 
pose the _ firm. Lamberson v. Ba- 
shore, 167 Cal. 387 (139-2 817." :@2) 
“Bowman & Collins’ not an as- 


sumed name where the firm was com- 
posed of two. individuals of such re- 
spective surnames. Bowman yv. Har- 
rison, 59 Wash.,56, 109 P 192. (38) 
M. A. Mangan and William S. Pugh 
doing business under’ the name of 


[47.C.d.] 739. 


not fictitious or assumed where it does disclose the: 
names of the members.®® 

[§ 153] (2) Surnames of Partners. 
containing the surname of each of the members is 
not ordinarily held to be a fictitious or assumed name 
within the meaning of the statutes. 
ineluding the surnames of less than all the partners 
has, however, been regarded as fictitious.** 

[§ 154] (8) Surnames and Words of Relation- 
The rule that a firm name containing the sur- 
name of each of the members is not fictitious®® has 
been extended to include cases where partners of the 
same surname do business under a firm name indicat- 
ing a blood relationship,‘® such as brothers‘! or 


A firm name 


67 A firm name 


“Mangan & Pugh” are not within 
the statute. Mangan v. Schuylkill 
County, 273 Pa. 310, 116 A 920. 

[c] Surname and initials.—Wil- 
liam Walker and Hay Walker do- 
ing business under the firm name of 
“W. & H. Walker” sufficiently com- 
ply with the _ statute. Walker v. 
Mason, »272'.. Pa./'31'5,) 1 16> Ay 305. 

[dad] For example, a firm name 
which contains the Surnames of all 
the partners is not a fictitious name 
nor a designation not showing the 
names of the persons who constitute 
the firm, within the meaning of Oh. 
ibe (1892) p 25. Czatt v. Case, 61 Oh. 
St. 392, 55 NE 1004. ‘ 

68. Moyer v. Kennedy, 76 Pa. Su- 
per. 523 

[a] For example, the name “Moy- 
er & Carpenter’ is a fictitious name 
for a partnership composed of Moyer, 
Carpenter, and a third partner. Moy- 
er v. Kennedy, 76 Pa. Super. 523. 


69. See supra § 153. 
- 70. See infra text and notes 71— 
71. U. S—In re Richards, 206 


Wed. 932 [aff 234 Fed. 1023 mem, 148 
CCA 665 mem]. 

Mich.—Cross v. Leonard, 181 Mich. 
24, 147 NW 540. 

Mont.—Vaughan Va > Kusath: 44 
Mont. 484, 120 P 1121; Guiterman 
v. Wishon, 21 Mont. 458, 54 P 566. 

. Y.—Castle v. Graham, 87 App. 
Div. 97, 84 NYS 120 [aff 180 N.Y. 
553 mem, 73 NE 1120 mem]. 

N. C.—Jennette v. Coppersmith, 
V6 IN. CC. 82,° 97 (SE.b45) Betarah tive 
Spell, 176 N. C.,198,-96 SE 9.49. 

Okl.—Bolen v. Ligett, 49 Okl. 788, 
154 P 547, LRA1916D 352. 

But see North v. Moore, 135 Cal. 
6245-67 P1037, 

[a] Illustrations.—(1) Where 
bankrupts, Charles J. Richards and 
Harry Richards, brothers, did busi- 
ness as a partnership under the style 
“Richards Bros.,” such designation 
was not an assumed name, or desig- 
nation, name, or style other than 
the real names of persons conduct- 
ing the business, within Mich. Pub. 
Acts (1907) No. 101, so that their 
failure to file a certificate required 
by such act of persons doing busi- 
ness under a name other than their 
own did not render their business il- 
legal so as to preclude them from 
the right to exemptions in bank- 
ruptey. In re Richards, 206 Fed. 
932 [aff 234 Fed. 1023 mem, 148 CCA 
665 mem]. (2) Rev. L. (1910) § 4471 
does not prevent a firm composed of 
two brothers who have adopted as 
the partnership name their surname, 
followed by ‘‘Bros.,’” from suing on 
contracts made in their partnershiv 
name. Bolen v. Ligett, 49 Okl. 788, 
154 P 547, LRA1916D 352. (3) The 
adoption by a firm composed of two 
brothers of their surname followed 
by the word “Brothers” as the name 
of the firm is not the adoption of an 
assumed name within Pub. Acts 
(1907) No. 101, and they may sue as 
partners. Cross v. Leonard, 181 
Mich. 24, 147 NW 540. (4) The name 
“McLaughlin Bros.” is not a ficti- 
tious name within code provisions re- 
quiring the. filing of a _ certificate 


740 [47 C.J.] 
“Bros. Co.,”"2 or father and son;*? and, in the ab- 
sence of express statutory provision to the con- 
trary,’* the doctrine has been held applicable to a 
firm name including the surnames of the members 
and the designation “Co.,’7*> or “Company,’’® or 
other descriptive matter.‘* The theory of the deci- 
sions is that, where the style and title of the busi- 
ness containing the surnames of the proprietors is 
such as to afford a reasonable and sufficient guide to 
a correct knowledge of the individuals composing 
the firm, the case does not come within the statute.7* 
But under a statute requiring the filing of a certifi- 
cate by any copartnership doing business within the 
state under a name which does not contain the sur- 
names of all members without any other descriptive 
or designating words than the christian names or 
initials of such members, use of the surname followed 
by words indicating relationship and the nature of 
the business is a violation of the statute.’® There 
is authority to the effect that, where partners of dif- 
ferent surnames do business under the name of only 
one of them, followed by the designation “& Co.,” 
there is no viol&tion of the statute.8° A fortiori un- 
der a statute containing a proviso to the effect that 
the act shall not “be deemed or construed to prevent 


the lawful use of a partnership name or designatign, . 


provided that such partnership name or designation 
shall include the true real name of at least one of 
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such persons transacting business” the use of the sur- 
name of one of the members satisfies the statute.** 

[§ 155] (4) Name of One Not Partner; “and 
Company” Not Representing Partner. A statute 
making it a misdemeanor for a person to transact 
business in the name of a partner not interested in 
his firm and requiring that, where the designation 
“and Company” or “& Co.” is used it shall represent 
the actual partner or partners,*? does not compel 
partners to disclose their true names or any of them 
in the partnership designation,®* nor does it preclude 
them from doing business under any style not un- 
truly containing the name of any person which they 
may choose to assume.** Such a statute does not ap- 
ply merely to a failure to disclose all of the names 
of the partners.°° 

Partner under disability. A statute prohibiting 
the use of the designation “and Company” or “& 
Co.,” when not representing an actual partner, does 
not prohibit the use of such designation when it rep- 
resents an actual partner, although such partner is 
under a disability at the time.*® 

[§ 156] d. Certificate—(1) Form and Contents. 
A certificate may be effective notwithstanding for- 
mal errors,*’ or although it fails expressly to state 
that»the members mentioned are the entire member- 
ship of the firm.** Notwithstanding a statute re- 
quires the certificate to state the names of members 


showing the names of the partners. 
Vaughan v. Kujath, 44 Mont. 484, 120 
lex sik aie 

72. jJennette v. Coppersmith, 176 
INGE CS S25) 9s Sabot. 

[a] The name “Jennette Bros. 
Co.,” under which a partnership was 
conducted, should not, since it gave 
the true surname of the members, 
be considered an “assumed name,” 
within a statute prohibiting carry- 
ing on a business under an assumed 
name without filing a certificate, etc., 
the term “Co.” not being inapt to de- 
note a partnership. Jennette v. Cop- 


persmith, 176 N. C. 82, 97 SE 54. 
738. Axe v. Tolbert, 179 Mich. 556, 


566, 146 NW 418. 

“We are not inclined to hold that 
the firm name of William Axe & 
Son was an assumed or fictitious 
name in contemplation of the stat- 
ute. There is nothing fictitious or 
misleading or uncertain in the name. 
It gives the full name of the head 
of the firm, and plainly discloses the 
identity of the other member. Per- 
sons doing business with the firm 
would be advised who the members 
were and whom to hold responsible.” 
Axe v. Tolbert, supra. 


74. See statutory provisions. 
75. Zemon v. Trim, 181 Mich. 130, 
147 NW 540; Hale v. City Cab, etc., 


Cor, 66) Wash. 459.0 119 "Psa. 

{a] “Z. & Co.” used by two broth- 
ers “Z.’—Zemon v. Trim, 181 Mich. 
130, 147 NW 540. 

[b] For example, where plaintiffs 
did business under the name “Hale- 
Tindall Co.,’”’ which name contained 
the names of all the partners, plain- 
tiffs were not required’ by code pro- 
visions to file a certificate of the 
names of all_the partners relative to 
doing business under an assumed 
name. Hale v. City Cab, etc., Co., 66 
Wash. 459, 119 P 837. 

Ve, VAndrews  v. Glick, (Call “A.) 
268 P 481% But see Ferraro v. Hines, 
77 Pa. Super. 274. 

fa] For example, a statute re- 
quiring the filing of a_ certificate 
is inapplicable to an action by An- 
drews and Cordano, doing business 
under the firm name of ‘“Andrews- 
Cordano Plumbing Company,” the 
word “Company” not importing an 
additional member or members oth- 
er than those mentioned. Andrews 
vy. Glick, (Cal. A.) 268 P 481. 


77. Befarah v. Spell, 176 N.C. 193, 
96 SE 949. 

[a] For instance, J. E. Befarah 
and F. Nassif, doing business as 
“The Raleigh Bargain House, Nassif 
& Befarah, Proprietors,’ comply with 
statutory requirements. Befarah v. 


Spell; 1762N:. €2°193, 96°SH 949: 
78. Befarah v. Spell,-supra. 
79. Lowell v. Wood, 96 Vt. 218, 


118 A 887; Wilson Bros. Garage v. 
Tudor, 89 Vt. 522, 95 A 794. 

[a] ‘Wilson Bros. Garage.”’— 
Where A. H. Wilson and C. J. Wil- 
son, partners, did business under the 
firm name and style of ‘‘Wilson Bros. 
Garage,’ they came within the pro- 
visions of the statute requiring the 
filing of a certificate. Wilson Bros. 
Se Ve aE UGOI a Oona Vetnmtoae, ao omA 
794. 

[b] For example, a real estate 
agency composed of three partners, 
doing business under the name of 
the ‘Lowell Real Estate Agency,” 
comes within the definition of part- 
nerships subject to the provisions of 
Gen. L. c 240, providing in §§ 5739, 
5741, 5746 that every partnership do- 
ing business in this state under 
any name which does not contain 
the surnames of all the partners, 
without any other description or des- 
ignating words, except the christian 
names or initials of such partners, 
is required to make and file cer- 
tain returns and pay a registration 
fee. aan v. Wood, 96 Vt. 218, 118 


181 Mich. 130, 


[a] Tilustration.—The adoption 
by a firm composed of David S. Ze- 
mon and Philip D. Gordon of the 
firm name “David S. Zemon & Co.” 
is not the adoption of an assumed 
name within the prohibition of Pub. 
Acts (1907) No, 101, and the part- 
ners may sue as partners. Zemon 
v. Trim, 181 Mich. 130, 147 NW 540. 

81. Kozy Theatre Co. v. Love, 191 
Ky. 595, 603, 231 SW 249; Com. v. 
Siler, 176 Ky. 802, 197 SW 453; Com. 
v. Bassett, 171 Ky. 385, 388, 188 SW 
459; Com. v. Richey, 171 Ky. 330, 188 
SW 397, LRA1917B 697. 

“The Commonwealth contends that 
the purpose of the Act being to in- 
form the public and those dealing 
with such business concerns, as to 
the persons with whom they are 


Zemon v. Trim, 


dealing, the use of the surname of one 
of the members does not satisfy the 
statute. We do not, however, so 
read the, statute. Its purpose was 
to exempt partnerships from the duty 
of filing the statutory notice so long 
as the partnership name or designa- 
tion was sufficiently distinctive to 
identify it with the partners. This 
end is fully accomplished by-~ using 
the surname of the partners.” Com. 
v. Bassett, supra. 

_ [a] Particular names held author- 
ized.—(1) “‘Bassett Hardwood Manu- 
facturing Company” used by a co- 
partnership composed of George Bas- 
sett and Howell Bassett. Com. v. 
Bassett, 171 Ky. 385, 188 SW 459. 
(2) “Richey & Son” used by a father 
and son named Richey. Com eaves 
Richey, 171 Ky. 330, 188 SW 397, LRA 
POG 16 Oe $263))) “Mahan & Co.” ’ Com. 
y. Siler, 176 Ky. 802, 197 SW 453. 

' $2. See statutory provisions. 


83. Gay v. Seibold, 97 N. Y. 472, 
49 AmR 5338. 

84. Gay v. Seibold, supra. 

85. State Nat. Bank Vv. Cringan, 


SI War34 7, 20eSHy 820% 

86. Zimmerman v. Erhard, 83 N. 
Y. 74, 38 AmR 396, 60 HowPr 163 
[aff 8 Daly 314, 58 HowPr 11]. 

[a] For example, the use of the 
term “& Co.’ to represent the wife 
of the other partner, where there is 
no intention to impose upon the pub- 
lic by obtaining undue credit, is not 
a violation of either the letter or the 
spirit of such statute. Zimmerman 
v. Erhard, 83 N. Y. 74, 38 AmR 396, 
60 HowPr 163 [aff 8 Daly 311, 58 


HowPr 11). 
87. Wise v. Yunker, 223 Mich. 208, 
jurat.—A _ certifi- 


193 NW 890. 
[a] Defective 

eate, as to the name under which a 
business is carried on, prepared, 
signed, and sworn to by a ‘partner and 
filed in the office of the county clerk 
as reauired by Pub, Acts (1907) No. 
101 (Comp. L. (1915) § 6349 et seq), 
as amended by Pub. Acts (1919) No. 
268, was not fatally defective so as 
to bar an action by the partnership 
because the notary public, who filled 
in the date of the jurat and affixed 
the date her commission expired, 
failed to sign her name to the jurat. 
Wise v. Yunker, 223 Mich. 2038, 193 
NW 890 


88. Central California Bank, etce., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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in full, it has been held sufficient to give the initials 
by which they are generally known.*® A certificate 
filed in accordance with a prior statute may be suf- 
ficient compliance with a subsequent statute where 
it contains the essentials of the certificate required 
by sueh statute. 

[§ 157] (2) Filing and Publication. Where the 
statute requires a certificate to be filed in every 
county in which business is transacted, or intended 
to be transacted, it must be filed in the county in 
which the partnership enters into a contract,®! al- 
though it has been held that it need not be filed in a 
county wherein work is to be done under such con- 
tract.°? Where the statute requires the certificate 
to be both filed and published without specifying the 
priority of such acts, the certificate may be published 
before it is filed.°? Under provisions requiring pub- 
lication of the certificate it is not necessary to pub- 
lish the acknowledgment, because this forms no part 
of the certificate.°* 

[§ 158] (8) Effect of Recitals in Certificate. 
Certificates filed under assumed or fictitious name 
statutes applicable to partnerships are merely pre- 
sumptive evidence of the facts therein recited.®® 
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[§ 159] e. Effect of Noncompliance—(1) Stat- 
utes Forbidding Suit—(a) In General. Under stat- 
utes merely forbidding the partnership to sue upon 
contracts entered into or transactions had prior to 
compliance with the requirements of the statute,°® 
a noncomplying firm may lawfully do business,°* its 
contracts are valid,®® and it may be sued thereon,°® 
although the noncomplying partner has no right to 
sue. But such statutes will not operate to prevent 
suit upon contracts made with third persons by the 
members of a noncomplying firm in their individual 
names,? or to prevent suits between members of the 
firm.* 

Suit to recover realty. A’ statute forbidding a 
noncomplying firm to sué for the collection of its 
debts will not be construed as also forbidding suit for 
recovery of real property.+* 

Tort actions. It is ordinarily held that assumed 
name or partnership statutes, providing that a firm 
doing business under a fictitious name without filing 
the requisite certificate cannot recover upon any con- 
tract or transaction arising out of the partnership 
business, do not preclude recovery by the firm upon 
actions sounding in tort.° But there is authority to 


tract was not made in the fictitious 


Co. v. Gearhart, 45 Cal. A. 421, 187 99. Vance v. Gilbert, 178 Cal. 574, 
BAIS: 174 P 42. 

89. Meads v. Lasar, 92 Cal. 221, Pleading mnonjoinder of partner 
28 P 935; Hill v. Nerle, 29 Cal. A.| when name not registered see infra 
473, 156 P 981. § 483. : 

90.. Rennie v. Stelter, 196 Mich. 1. Schwarz v. Marcuse, 175 Cal. 
480, 162 NW 997 401, 165 P 1015; Elgin Jewelry Co. ! 


91. Warren Oil, etc., Co. v. Gard- 
ner, 184 Ky. 411, 212 SW 456. 

92. Acme Drilling Co. v. Gorman 
Oil Syndicate, 197 Ky. 576, 249 SW 
10038 


[a] For example, the purpose of 
St. § 199b, requiring persons con- 
ducting a business under a fictitious 
name to file a certificate showing 
their true names with the clerk of 
the county or counties in which they 
transact business, was to enable the 
public and those dealing with those 
persons to ascertain who are the real 
persons behind the business, so that 
it was sufficient to have a certif- 
icate on file with the clerk of the 
county in which-a contract for drill- 
ing a well was made, although the 
work under the contract was to be 
performed in another county where 
no certificate was on_ file. Acme 
Drilling Co. v. Gorman Oil Syndicate, 
197 Ky. 576, 249 SW 1003 (express- 
ly distinguishing Warren Oil, etc., 
Co. v. Gardner supra text and note 
Oe) ¢ 

93. Central California Bank, etc., 
Co. v. Gearhart, 45 Cal. A. 421, 187 
P9989: 

94. Hind v. Uchida Trading Co., 
BoMCA lm A. 7200, sA0ome L028, .S5ees yo. 
Louis, ete., R. Co. v. Swearingen, 31 
Okiye785,. 123 PhP) 1122 (holding. that 
failure to publish the acknowledg- 
ment to a certificate showing the 
names of the members of a partner- 
ship as required by statute will not 
require dismissal of an action by 
them where the certificate and pub- 
lication are in all other particulars 
regular). 

95. <Ablon v. King, 
279 SW _ 563. 

[a] For example, the liability of 
one representing to the seller that 
he was a partner is not affected by 
the recording of an assumed name 
certificate reciting that another was 
sole owner of the firm, such certif- 
jcate being only presumptive and re- 
buttable evidence of the facts there- 
in recited. Ablon v. King, (Tex. Civ. 
A.) 279 SW. 563. 

96. See statutory provisions. 

97. Vance v. Gilbert, 178 Cal. 574, 
174 P 42. 

98. Bryant v. Wellbanks, (Cal. A.) 
263 P 332; Sutton v. Coast Trading 
Co., 49 Wash, 694, 96 P 428. 
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v.. Walson, (42), Colo? 270,793 72 Lees 
Kinsey v. Ohio Southern R. Co., 3 
OhS&CP 249, 2 OhNP 175. 


[a] Examples.—(1) Under a code 
providing that every partnership 
transacting business within the 


state under a fictitious name or .a 
designation not showing the names 
of the persons interested as partners 
must file and publish a certificate 
setting forth the names and resi- 
dences of all the members of such 
partnership and that no persons do- 
ing business as partners contrary to 
the provisions of the code, nor their 
assignees, shall maintain any action 
upon, or on account of, any contracts 
made or transactions had under such 
fictitious name or in their partner- 
ship name until the certificate has 
been filed and published as prescribed, 
a partnership cannot sue in the ab- 
sence of compliance with the stat- 
ute. Schwarz v. Marcuse, 175 Cal. 
401, 165 P1015. (2) Under a statute 
providing that partners doing busi- 
ness within the state under any name 
other than the personal name or 
names of the members shall file for 
record an affidavit setting forth the 
full christian and surnames and ad- 
dresses of the parties interested, and 
that in default of compliance with 
such provision they shall not be per- 
mitted to prosecute any suits for 
the collection of their debts until 
such affidavit shall be filed, a part- 
nership cannot sue in the absence of 
compliance with the statute. Elgin 
Jewelry Co. v. Wilson, 42 Colo. 270, 
93 P 1107. (38) In an action for the 
price of goods sold by a partnership 
doing business under a fictitious 
name, an allegation in the answer 
that plaintiff had failed to file the 
affidavit required by statute and 
should not have brought the action 
was a good defense, and a motion to 
strike it out was properly denied. 
Elgin Jewelry Co. v. Wilson, supra. 

Right to sue on tort actions see in- 
fra text and notes 5-7. 

2. Rothwell v. Vaughn, 49 Cal. A. 
42970431, 93 Pi 6A 

“The inhibitions of section 2468 
run to the maintenance of an action 
upon or on account of ‘any contract 
or contracts made, or transactions 
had, under such fictitious name, or in 
their partnership name.’ As this con- 


or partnership name, but was made 
in the individual names of the par- 
ties, it is clear that the section does 
not prohibit the parties maintaining 
an action of this nature.’ Rothwell 
v. Vaughn, supra. 

3. Aldazabal v. Goitiandia, 44 Ida. 
240, 256 P 98. 

_[a] Flustration.—Under a _ ficti- 
tious name statute providing that no 
persons transacting business in vio- 
lation thereof may maintain any suit 
in the courts of the state without 
alleging and proving compliance with 
the statute, and that failure to file 
the statutory certificate shall be 
prima facie evidence of fraud in 
securing credit, a partner sued as 
an individual by his copartner for 
money had and received or wages 
may properly introduce in defense 
evidence of a copartnership between 
him and plaintiff so as to show that 
the money was received and the la- 
bor done in performance of partner- 
ship obligations and thus defeat the 
action. The statute is inapplicable 
because neither the partnership nor 
any person in its behalf is here seek- 
ing to maintain a suit. Aldazabal v. 
Goitiandia, 44 Ida. 240, 256 P 98. 

4 Wallbrecht v. Blush, 43 Colo. 
3295, 95.ue 927. 

5S. Ralph v. Lockwood, 61 Cal. 155; 
Melcher v. Beeler, 48 Colo. 233, 110 
P 181, 139 AmSR 273: Pedroni’ vy. 
Eppstein, 17 Colo. A. 424, 68 P 794; 
Jn re Partnerships, 5 OhS&CP 578, 
7 OHNP 568; Youngquist v. American 
Be Express Co., 49 S. D. 373, 206 NW 

[a] For example, a statute re- 
quiring persons trading or doing 
business under a representative name 
and persons using as a part of the 
business name the words “& Com- 
pany” to file for record an affidavit 
setting forth the name and addresses 
of the parties represented as a pre- 
requisite to maintaining an action 
applies only to suits for the collec- 
tion of debts due the firm doing busi- 
ness to which it applies and is not 
applicable to suits for torts. Mel- 
eher v. Beeler, 48 Colo. 233, 110 P 
L3I013:9 AmSiR! 2773. 

_[b] _ Reason for rule.—The inhibi- 
tion of the statute will not be extend- 
ed so as to include tort actions be- 
cause the courts will not construe 
a statute in derogation of common- 
law rights so as to defeat by implica- 
tion remedies to which the parties 
would be entitled at common law. 
Youngquist v. American R. Express 
Co., 49 S. D. 373, 206 NW 576. 
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. 


the contrary.® 


was brought.* 


[§ 160] (b) Subsequent Compliance. 
comply with statutes of the character under con- 


sideration® does not bar the firm’s 

6. Farquharson vy. 54 
Okl. 450, 153 P 1160. 

[a] For instance, under a statute 
requiring every partnership trans- 
acting business within the state un- 
der a fictitious name or a designation 
not showing the names of the persons 
interested as partners in such busi- 
ness to file and publish a certificate 
stating the names and residences of 
the members, and providing that the 
persons doing business as partners 


Wadkins, 


in violation of the statute shall not 
maintain any action for, or on ac- 
count of, any contracts. made or 


transactions had in their partnership 
namie until they ‘have first complied 
with the statute, a noncomplying 
firm cannot recover for a tort com- 
mitted against the partnership as 
distinguished from the individuals 
composing it. Farquharson v. Wad- 
kins, 54 Okl. 450, 153 P 1160. 

7. Powelson v. Seattle, 87 Wash. 
617, 152 P 329. See also Cincinnati 
Tract. Co. v. Hulvershorn, 12 Oh. Cir. 
CraINe Sic 390, ) 3 Oh. Cine Ct. 444 
(holding that, under a statute pro- 
viding that every partnership trans- 
acting business within the state un- 
der a fictitious name or a designa- 
tion not showing the names of the 
persons interested as partners must 
file a certificate stating the names 
in full of all the members and their 
places of residence, and that any per- 
sons doing business as partners con- 
trary to the statute shall not com- 
mence or maintain an action on ac- 
count of any contracts made or 
transactions had in their partner- 
ship name until they first file the 
statutory certificate, but that if such 
partners at any time comply with 
the statute they may then commence 
an action, or if one has been com- 
menced they may maintain it on all 
such partnership contracts and trans- 
actions entered into prior to, as well 
as after, such compliance, a partner- 
ship which did not file the certificate 
until more than four years after a 
right of action for tort accrued, but 
commenced the action before expira- 
tion of that period, could lawfully 
maintain it). 

8. See supra § 159. p 

9. Rudneck v. Southern Califor- 
nia Metal, ete., Co., 184 Cal. 274, 195 
P 775; Sweeney v. Stanford, 67 Cal. 
635, 8 P 444; Bovee v. De Jong, 22 
SOU) Os, aL INI) oo everson Vy. 
Morris, 119 Wash. 335, 342, 205 P 
408. 

“Tt has become well settled by our 
decisions that the failure of a part- 
nership to file a certificate of part- 
nership, as required by the statute, 
has only the effect of depriving the 
partnership of the capacity to sue, 
and does not touch the question of 
the existence of a cause of action 
which a partnership not having filed 
such certificate may possess.” Pe- 
terson v. Morris, supra. 

10. Powelson v. Seattle, 87 Wash. 
Gli O19, 152-P 329) “Church! v2 Wal- 
keson-Tripp Co., 58 Wash. 262, 108 
Pp 596, 109 P 113, 137 AmSR 1059; 
Snitton ov. Coast Tradine’® ‘Coy 49 
Wash. 694, 96 P 428. 

“The filing of the certificate was 
not necessary to give a legal exist- 
ence to the partnership; it was mere- 
ly a condition precedent to the right 
to sue, and a filing prior to the com- 
mencement of the action was suffi- 
cient.’ Powelson v. Seattle, supra. 

[a] Rule applied to contract made 
in individual names.—Where a con- 
tract was made with two persons as 
individuals. and before commencing 


Some authorities allowing recovery 
in tort have based the decision upon the ground that 
compliance with the statute was made before suit 
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but merely abates it,® and compliance with the stat- 
ute at any time before action?® or trial,*1 or trial of 
the issue of compliance,” or before the defense of 


noncompliance is interposed,'® will enable the firm 


Failure to 


right of action, | such.** 

action they filed the certificate re- 
quired by statute, showing that they 
were doing business under an as- 
sumed name as partners in a firm in 
which they were the only members, 
the individuals as partners could 
sue on the contract. Church v. Wil- 
keson-Tripp Co., 58 Wash. °262, 108 
P.596, 109) P1138, 1137 Ams 2059) 


11. Cal.—Bryant  v. Wellbanks, 
(A.) 263 P 332; Goodman v. Anglo- 
California Trust Co., 62 Cal. A. 702, 


217 P1078; Sime v. Hunter, 50 Cal. A. 
629, 195 P 935. But see Byers v. 
Bourret, 64 Cal. 73, 28 P 61 (holding 
that compliance must be completed 
before suit is begun). 

Mont.—Reilly v. 46 
Mont. 1, 125 P 417. 

Okl.—Combs v. Langston Inv Co., 
100 Okl. 21, 227 P 94; Bolene Refin- 
ing Co. v. Zobisch Oil Co., 98 Okl. 
202, 224 P 942; Bleecker v. Miller, 
40 Okl. 374, 138 P 809. But see 
Smith v. Woods, 33 Okl. 233, 124 P 
1088 (where the court said: ‘“Para- 
graphs 3901, 39038, .Wilson’s Rev. & 
Ann. Sts 1903“(sections 5023, 5025, 
Comp. Laws 1909), providing that a 
partnership transacting business in 
this state under a fictitious name 
shall file a certificate with the clerk 
of the district court stating the 


Hatheway, 


_names of the members of the partner- 


ship in full, and publish the same 
for four consecutive weeks, and that 
persons doing business as a part- 
nership contrary to the provisions 
thereof shall not maintain any ac- 
tion on account of any contracts made 
or contracts had in their name in any 
court in this state until they have 
first filed their certificate and made 
the publication required, is manaa- 
tory, and must be complied with lit- 
erally, and the publication required 
must be had before any such action 
can be brought or maintained in the 
courts’); Choctaw Lumber Co. v. 
Gilmore, 11 Okl. 462, 68 P 733 (com- 
pliance must be completed before ac- 
tion is begun). 

S. D.—Bovee v. De Jong, 22 S. D. 
TES ymkon INIVWVe oom. 

Wash.—Peterson vy. Morris, 119 
Wash. 335, 205 P 408; Malfa v. Crisp, 
52 Wash. 509, 100 P 1012. 

But see Kinsey v. Ohio Southern 
RCo: oo _OnscGr +2495 2- OHNE A175 
(contra, and following Byers v. Bour- 


ret; 64 ‘Calie73: Zee eS Ci, supra this 
note). , 
[a] For example, that the certif- 


icate as to names and residences re- 
quired by code provisions was not 
filed by partners suing for posses- 
sion of an automobile when the ac- 
tion or answer was filed does not af- 
fect their right to recover where they 
regularly filed the certificate before 


trial. Goodman v. Anglo-California 
Trust COW sos.) Colmar G02, eal i 
1078. 

[b] After suit but before trial.— 


Where a firm doing business under 
a fictitious name, without filing with 
the district clerk a certificate stat- 
ing the names of the members of the 
firm and publishing it, as required 
by Comp. I. (1909) §§ 5028, 5025, 
after it has commenced a suit but 
before trial, complies with such stat- 
ute and files a reply setting up such 
fact, it is entitled to maintain the 
suit. Bleecker v. Miller, 40 Okl. 374, 
138 P 809. 

[ec] Several months before trial.— 
Compliance with Comp. St. (1921) § 
8143, requiring partners doing busi- 
ness under a fictitious name to file a 
certificate of partnership, publication, 
ete., after filing a petition and sev- 


to sue upon the contract. 
even after the firm has ceased to do business as 


Compliance may be made 


eral months before trial, was a suf- 
ficient compliance with the statute. 
Combs v. Langston Inv. Co., 100 Okl. 
DA 22 TOR! 191d. 

{d] wo months before trial. 
Under Comp. St. (1921) §§ 8141, 8143, 
providing that persons doing business 
as partners under a fictitious name 
shall not maintain an action on a 
contract made in their partnership 
name until they have first filed a cer- 
tificate with the court clerk showing 
the names of all members of such 
partnership and theft places of resi- 
dence and shall publish it for four 
weeks, where partneé s complied with 
such statute afters filing the suit, 
and more than two months before the 
date of trial, and filed a reply set- 
ting up the, facts of such compliance, 
it was sufficient. Bolene Refining Co. 


Mf epee Oil Co., 98 Okl. 202, 224 
12. Rudneck v. Southern Califor- 


nia Metal, etc., Co., 184 Cal. 274, 193 
Pros 

“The effect of noncompliance with 
this statute is only that prosecution 
of an action by the delinquent part- 
nership or its assignee is abated until 
the partnership shall file and publish 
the required certificate. The rule 
has been so far extended that the 
partnership may meet the defense 
on this point by complying with the 
statute at any time before trial upon 
the issue.” Isom v.‘Shields, 69 Cal. 
AS OLD; Ole, wo lbee Sie 

[a] For example, it is enough for 
partners doing business under a fic- 
titious name to make the publication 
of a certificate of partnership, re- 
quired by code provisions as a con- 
dition of maintaining an action ona 
partnership, at any time before trial 
of the issue of such publication, 
although not only after the com- 
mencement of the action, but after 


the making of the issue. Rudneck 
v. Southern California Metal, etc., 
Cone l84uCalin (422193 SPS: 

13. Nicholson v. Auburn Gold 
Min. j-"ete;. Cos ¢.65 Calo vA 547. Oo mre 
651; Reilly v. Hatheway, 46 Mont. 


ue Lh es As 2 Ee 

“It is not the right to begin an ac- 
tion, but the right to maintain it, 
that is withheld by the statute for 
failure to comply with its terms; and 
if, before the defense is interposed, 
the plaintiff complies with the statu- 
tory provisions, the action may be 


maintained.” Reilly v. Hatheway, 
supra. 
[a] Publication before objection, 


—If the requirements as to filing and 
publication are complied with before 
the defense is interposed, it will be 
sufficient even though the publica- 
tion was not completed at the time 
the action was commenced. Nichol- 
son v. Auburn Gold Min., ete., Co., 6 
Cal. A. 547, 92-P 651. 

14. Henning vy. Clark, 46 Cal. A. 
551, 189 P 714; Peterson v. Morris, 
119 Wash. 335, 205 P 408. 

[a] Tllustrations.—(1) Although 
partners doing business under a firm 
designation not containing the names 
of all had agreed on the terms of dis- 
solution and ceased doing business as 
a firm, they could thereafter make, 
file, and publish the statutory cer. 
tificate showing the names of all the 
partners so as to entitle a trustee to 
recover on a partnership demand 
arising out of a contract made prior 
to such compliance with the statute. 
Henning v. Clark, 46 Cal. A. 551, 189 
P 714. (2) A partnership doing busi- 
ness under a name which requires it 
to file a. certificate may acquire the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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|§ 161] (c) Rights of Assignees, Creditors, Etc. 
Noncompliance with the statute does not prevent a 
firm from making a valid assignment of a claim held 
An assignee of such firm who has himself 
complied with the statute after assignment and be- 
fore trial may recover upon a contract made by the 
firm prior to assignment and at a time when the firm 
had not complied with the statute,t® and an original 
partner taking over the interest of his retiring part- 
ner may recover upon such a contract where, after 
taking over the firm business on his own account, 


yr itt 


he has complied with the statute.'* 


silent as to assignees, but providing that persons do- 
ing business as partners contrary to the provisions of 
the statute shall not maintain any action until they 
have first complied with the statute, an assignee of a 
noncomplying firm may sue on a contract made by 
the latter notwithstanding the latter’s failure to 
comply with the statute,+® and the same rule applies 
to receivers of the nonecomplying firm,t® and to part- 
nership creditors petitioning in involuntary insol- 
An action begun by an assignee under such 
a statute is not barred by a subsequent amendment 


vency.”° 


right to maintain an action for a 
cause arising from some partnership 
transaction after the partnership has 
ceased to do business as such, since 
even thereafter its existence con- 
tinues for the settlement of its af- 
fairs. Peterson v. Morris, 119 Wash. 
oop, 205, P 408. 

15. Cheney v. Newberry, 67 Cal. 
125, 7 P 444 


16. Bryant v. Wellbank’s, (Cal. A.) 
263 P 332, 

17. Bryant v. Wellbanks, supra. 

18. Gray vi Wells, 118 Cal. 11, 50 
P 23; Wing Ho v. Baldwin, 70 Cal. 


194, 11 P 565; Trudel v. Butori, 19 
Cal. A. 584, 127 P 76; Standard Sew- 
ing Mach. Co. v. New State Shirt, 
etce., Mfg. Co., 42 Okl. 554, 141 P 1111. 

[a] For example, where a cor- 
poration acquires a right of action 
for breach of an implied warranty 
of machines sold to its predecessor, it 
may sue thereon, although such pred- 
ecessor was a partnership doing 
business under a fictitious name with- 
out complying with St. (1890) §8§ 
3905, 3907 (Rev. L. [1910] §§ 4469, 
4471). Standard Sewing Mach. Co. 
v. New State Shirt, ete., Mfg. Co., 42 
Ok).-554, £412 Pe 1111. 

[b] Rule applied where assignee 
was a member of the noncomplying 
firm.—Gray v. Wells, 118 Cal. 11, 50 


Bye: 

19. Tripp v. Deupree, 60 Okl. 47, 
158: Bi 923- : 

{a] For example, receivers of a 


partnership which had been doing 
business under a fictitious name 
without compliance with statutory 
requirements are not preciuded from 
maintaining a suit on a cause of ac- 
tion accruing to the partnership pri- 
or to the appointment of the receiv- 
ers. Tripp vy. Deupree, 60 Okl. 47, 
Lae UE 2923. 


20. In re Dennery, 89 Cal. 101, 26 
P"639. 
21. Creditors’ Adjustment Co. v. 


Rossi, 26 Cal. A. 725, 148° P 528. 

[a] Meaning of word “maintain.” 
—Where such a statute provides that 
no assignee of a noncomplying firm 
shall ‘‘maintain’”’ an action, the word 
“maintain” should be construed as 
meaning ‘commence, institute, begin, 
or bring,” and not given a construc- 
tion which would prevent continu- 
ance of an action brought prior to 
the enactment of the statutory pro- 
vision relating to assignees. Cred- 
itors’ Adjustment Co. v. Rossi, 26 Cal. 
A. 725, 148 P 528. - 

Retroactive effect of statutes gen- 
erally see supra 148 text and note 47. 

22. Bowman v. Harrison, 59 Wash. 
Hoe LOI PhO a. 

[a] For example, failure of a 


y 
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plying firm.?? 


Under a statute 


partnership to comply with L. (1907) 
e 145, relating to concealed partner- 
ships, goes only to a firm’s capacity 
to sue; and objection on that ground 
is waived unless raised by demurrer 
or answer. Bowman vy. Harrison, 59 
Wash, 56, 109 P 192. 

23. Cobble v. Farmers’ Bank, 63 
Oh. St. 528, 59 NE 221; Wilson Bros. 
yerens We “Dudor, 89s V tap S225 10 on ak 


7 
[a] For example, failure of part- 
ners doing business under an assumed 
name to comply with the statutory 
requirements relative to filing a cer- 
tificate and paying certain fees be- 
fore the original writ in an action by 
them was issued could not be waived 
by failure to object, but rendered the 
entire proceeding a nullity. Wilson 
ree Garage v. Tudor, 89 Vt. 522, 95 

794, 

[b] Rule applied.—A judgment 
taken by a partnership which has 
failed to file a statutory certificate 
in its firm name upon a note with 
power of attorney to confess judg- 
ment and releasing all errors is in- 
valid and may be set aside. Cobble 
v. Farmers’ Bank, 63 Oh. St. 528, 59 
NE 221. 


24. See statutory provisions. 

25. Toelke v. Toelke, 153 La. 697, 
96 S 536. 

[a] For instance, under a ficti- 


tious name statute declaring viola- 
tions of its provisions a misdemeanor, 
and providing no punishment other 
than the fine or imprisonment ordi- 
narily imposed for misdemeanors, a 
noncomplying firm is not a nullity so 
as to subject its property to the 
claims of a creditor of the individual 
under whose name the business was 
conducted. Toelke v. Toelke, 153 La. 
697, 96 S 536. 

26. Barton v. Thompson, 225 Mich. 
40, 195 NW 682; Price v. Edwards, 
16 NwvG:1 493) 101, Sil 33. 

[a] MTllustration.—L. (1913) c¢ 77, 
requiring filing by certain partner- 
ships of a certificate showing the 
names of partners, does not apply so 
as to prevent a partner, where no 
certificate was filed, from recovering 
his share of partnership effects in an 
action brought to settle and dis- 
tribute the estate of a deceased part- 
ner, no question arising as to the 
rights of third persons. Price v. Hd- 
wards, 176 N. C. 493, 101 SE 38. 

27. Piggly-Wiggly Stores v. Low- 
enstein, 197 Indi 62),.147 NEY 774): 
Bassen v. Monckton, 308 Mo. 641, 
274 SW 404. . 

_{a]. For example, statutory pro- 
visions, requiring a partnership us- 
ing a trade name to file a certificate 
stating the full name and residence of 


[§ 162] (d) Waiver. : 
effect that the requirements of an assumed or ficti- 
tious name statute forbidding suit in the event of 
noncompliance may be waived by the parties sued.*? 
But other authority is to the contrary.”* 

[§ 163] (2) Statutes Making Violation a Misde- 
meanor—(a) In General. 
tion a misdemeanor, but containing no express pro- 
visions as to the invalidity of contracts entered in- 
to or disability to sue thereon,”* do not render a non- 
complying firm a nullity,?° nor prevent recovery by 
a member of a noncomplying firm of his share of 
partnership assets from the estate of a deceased part- 
ner,2° nor, according to some authorities, restrict its 
right to contract.*7 

View that contract is valid. According to some 
authorities a failure to comply with statutes of the 
character under consideration?® does not render con- 
tracts, which may have been entered into, void,?® 
and they may be enforced by suit®® or set up in de- 
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effective during the pendency of the action which, 
in terms, forbids suit by the assignee of a noncom- 


There is authority to the 


Statutes making a viola- 


each partner, do not prohibit the 
partnership from executing contracts 
until the required certificate is filed. 
Piggly-Wiggly Stores v. Lowenstein, 
LO uinds (62.2 Lal NI eee 


28. See supra text and note 24. 
29.. Humphrey v. City Nat. Bank, 
190 Ind. 298, 130 NE 273 [expressly 


overr Horning v. MeGill, 188 Ind. 332, 
116 NE 303 on the text point]; Ayers 
v. McNeely, 75 Ind. A. 327, 130 NE 
539; Uhlmann v. Kin Daw, 97 Or. 681, 
193 P 4385: Paragon Oil Syndicate v. 
Rhoades Drilling Co., 115 Tex. 149, 
277 SW 1036; Lipscomb v. Ordonez, 
(Tex. Commn. A.) 285 SW 1060 [rev 
(Civ. A.) 276 SW 955]; Whitton Oil, 
etc., Co. v. Trapshooter Dev. Co., 
(Tex. Civ. A.) 291 SW 267. 

“That the plaintiff, doing business 
under an assumed name, failed to 
register his name and address could 
afford no ground for holding the con- 
tract entirely void, for if void, it 
could not be enforced against him on 
behalf of the other contracting par- 
ty; but his default in failing to com- 
ply with the law should not be made 
a ground for freeing him from his 
own obligation, the other party to 
the contract being innocent.” Humnh- 
rey v. Citv Nat. Bank, 190 Ind. 293, 
306, 130 NE 273. 

{a] For example Burns St. Annot. 
(1914) §§ 9711a-9711le, requiring the 
filing of a certificate by a party us- 
ing an assumed business name, show- 
ing all persons acting thereunder, 
does not fix any time within which 
such persons shall file such certif- 
icate, nor make it unlawful to con- 
tinue conducting business pending 
such filing, nor provide that no busi- 
ness shall be transacted in any other 
name than the true name of the 
owner until the certificate is filed, nor 
purport to prohibit conducting of 
business in the designated manner 
without first filing a certificate, so 
that a contract for purchase of fish, 
not in itself either immoral or other- 
wise illegal, is not thereby rendered 
void. Humphrey vy. City Nat. Bank, 
190 Ind. 293,.1380 NE 273. 

30. .Bassen v. Monckton, 308 Mo. 
641, 274 SW 404; Loeb v. Firemen’s 
Ins. Co., 78 App. Div. 1138, 79 NYS 510 
{aff 388 Mise. 109, 77 NYS 106]; Ken- 
nedy v. Budd, 5 App. Div. 140, 39 
NYS: 81; Doyle ‘v. Shuttleworth, 41 
Misc. 42, 83 NYS 609; Paragon Oil 
Syndicate v. Rhoades Drilling Cosmas 
Tex. 149, 277 SW 1086; Lipscomb vy. 
Ordonez, (Tex. Commn. A.) 285: SW 
1060 [rev (Civ. A.) 276 SW 9555 
Whitton Oil, ete., Co. v. Trapshooter 
Dev. Co., (Tex: Civ. A.) 291 SW 267. 

{a] Trespass to try title.—Lips- 
comb v. Ordonez, (Tex. Commn. A.) 
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fense of an action against the firm,®! especially 
where the partnership gave and did not obtain ered- 
it,?? or where the other party to the contract knew 
the names of the members of the firm with whom it 
was made,?* as where the contract showed on its face 
all the individuals composing the firm.** 
been held that suit cannot be brought prior to com- 


pliance with the statute.*° 


Contract void. Other authorities state broadly 
that contracts of noncomplying firms are void’® and 
cannot be enforced*? in a joint action by the mem- 
bers of the firm,?® even though the other parties to 
the contract in fact knew who the members of the 
Even in such a jurisdiction it has been 
held that contracts made by noncomplying firms are 
enforceable by other parties to the contract acting in 
ignorance of such noncomphanee.*°® 
authority to the effect that, where a noncomplying 
firm is interpleaded in an action between other par- 
ties for the purpose of determining its ownership of 
a fund claimed by plaintiff, and it appears that such 
fund, voluntarily paid into court by a defendant, in 


firm were.®® 


285 SW 1060 [rev (Civ. A.) 276 SW 


955]. 

81. Ayres v. McNeely, 75 Ind. A. 
327, 130 NE 539; Levy v. Rothchild, 
(N. J. Sup.) 142 A 36. 

[a] For instance, persons who 
have paid money to a firm under a 
contract which the firm is ready, able, 
and willing to perform cannot recov- 
er such payment from the firm be- 
cause of its failure to comply with 
the statute. Ayres v. McNeely, 75 
Pind Aus sik, 30) IN. 539. 

[b] Counterclaim. — Noncompli- 
ance with the statute will not pre- 
vent a defendant partnership from 
setting up a counterclaim arising 
from plaintiff's breach of the firm 
contract sued on. Levy v. Rothchild, 
(N. J. Sup.) 142 A 36. 


82. Uhlmann vy. Kin Daw, 97 Or. 
CSee LOSE 435. 

33. Bassen v. Monckton, 308 Mo. 
641, 274 SW 404. 

[a] For example, failure of a 
partnership to register a fictitious 


name, under Rev. St. (1919) § 13277, 
would not defeat its right of recov- 
ery for materials furnished for a 
house, where the owner knew who 
constituted the firm, the names and 
interests of the partners, and all in- 
formation which compliance with 
statute could have given him, the 
statute being construed as_ penal. 
Bassen v. Monckton, 306 Mo. 641, 274 
SW 404. 

84. State v. Nelson, 310 Mo. 526, 
275 SW 927. 

35. Humphrey v. City Nat. Bank, 
190 Ind. 293, 130 NE 2738. 

[a] For example, the purpose of 
Burns St. Annot. (1914) § 971lla, re- 
quiring the filing of a certificate of 
an assumed business name, is to give 
information as to persons who shall 
be named as defendants and served 
with process in case of suit on con- 
tracts made in such name; and, 
where the business done was not re- 
stricted or controlled by law, the pur- 
pose being to enable the court to ob- 
tain jurisdiction of the persons so 
transacting business, and not to make 
the business unlawful, in addition to 
the penalty for its disobedience, the 
statute bars plaintiffs so doing busi- 
ness from maintaining such an action 
until complying with the _ statute. 
Humphrey v. City Nat. Bank, 190 
Ind. 293, 130 NE 273. 

36. Codorus Planing IMill «Co. v. 
Horn, 29 Pa. Dist. 638. 

{a] In Michigan (1) statutory 
provisions making use of an assumed 
name without filing a certificate a 
misdemeanor, and silent as to the ef- 
fect of violation on the validity of 
the contract, were construed as ren- 
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But it has 
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fact belongs to such firm, its noncompliance with the 
fictitious name statute does not prevent its proving 
ownership nor justify the court in ordering payment 
of the fund to plaintiff.4+ 
such cireumstances judgment should be entered di- 
recting payment of the fund to the firm.*? 

Contract voidable. 


On the contrary, under 


A third view is that, while 


such contracts are not void, they are voidable at the 


There is also 


viduals. 


contracts of noncomplying 
Furstman v. Frank, 206 
178 NW 342; Maurer v. 
Greening Nursery Co.,.199 Mich. 522, 
165 NW. 861, f N 448. (2) To 
meet this situation the statute was 
amended so as expressly to provide 
that contracts of noncomplying firms 
should be valid and enforceable aft- 
er compliance with the statute. See 
Johnson v. Englebertson, 232 Mich. 
518, 205 NW 604. 

377. Maurer v. Greening Nursery 
Cos Wwe Mich. 522, 165 NW 861, 168 


38. Furstman vy. Frank, 206 Mich. 
619, 173 NW 342; Ferraro v. Hines, 
77 Pa. Super. 274; Codorus Planing 
Mill Coy vAsHiorn 29) IPA EDIst 6s. 

39. Maurer v. Greening Nursery 
Co., 199° Mich?) 522, 165, NNW 864, 168 
NW 448. 

[a] Defendant is not estopped 
from raising the objection by actual 
knowledge of who constituted the 
members of the firm. Maurer v. 
Greening Nursery Co., 199 Mich. 522, 
165 NW 861, 168 NW 448 

Contract made in names of indi- 
vidual members instead of in copart- 
nership name see infra § 164 text 
and note 49. 

40. Springer v. Fuller, 196 Mich. 
Cashin v. Pli- 
134 NW 482, 


dering 
firms void. 
Mich. 619, 


AnnCas1913C 5 

“While parties failing to comply 
with the provisions of this act may 
be penalized, innocent parties who 
have dealt with them, in ignorance 
of their want of compliance, cannot 
be.” Springer v. Fuller, supra. 

[a] Illustration.—Where a firm 
which had complied with the as- 
sumed name statute sold a theater 
screen on time to a noncomplying 
firm, the first firm being ignorant of 
the second firm’s noncompliance, and 
later brought suit to recover the 
screen for nonpayment of install- 
ments, plaintiff could introduce into 
evidence the sales contract showing 
retention of title in the seller until 
all installments had been paid, and 
defendant was wrong in its conten- 
tion that its failure to comply with 
the statute rendered the contract 
void, since the assumed name stat- 
ute will not be applied to the detri- 
ment of innocent parties. Springer 
v. Fuller, 196 Mich. 628, 162 NW 9738. 

41. Robbins v. Vandermeiden, 182 
Mich. 674, 148 NW 747. 

42. Robbins v. Vandermeiden, su- 
pra. 

[a] For instance, where neither 
the principal defendant nor a gar- 
nishee defendant claimed a fund 
which the latter voluntarily paid in- 


option of the party not in fault,*#? except, it would 
seem, in the case of executed contracts.*4 
Restriction of penalty to fine or imprisonment. 
Under a statute expressly providing that the punish- 
ment for violation shall bexrestricted to fine or im- 
prisonment, the contract of a noncomplying firm is 
valid,*® and where suit is brought against it, it can- 
not be penalized for its noncompliance with the stat- 
ute by striking out its answer to the complaint.?® 
[§ 164] (b) Contracts Made by Bartners as Indi- 
Contracts made by the partners as individ- 
uals and not as copartners are valid and enforceable 
because not within the purview of statutes making 
noncompliance a misdemeanor,*’ and this rule has 


to court and,admitted belonged to a 
firm which had been interpleaded on 
plaintiff's motion, and where pldin- 
tiffs could not substantiate their 
claim to the fund, judgment should 
have been entered directing payment 
to such firm despite its noncompli- 
ance with the fictitious name statute, 
such judgment not being contrary to 
the statute because the firm sought 
no affirmative relief. Robbins v, 
Vandermeiden, 182 Mich. 674, 148 NW 


747 
43. Warren Oil, etc., Co. v. Gard- 
ner lss Kye Adie 416. 1202" SW e456. 


See Kozy Theatre Co. V. Love, 191 Ky. 
238, 231 SW _ 249 (expressly recog- 
nizing the rule, but holding it inap- 
plicable under the facts of the case). 

“Such contracts are not void but 
only voidable at the option of the 
party not in default. As to the party 
in fault, the contract is unenforcea- 
ble, but enforceable by the _ par- 
ty not in fault, and he may have 
specific performance or cancella- 
tion at his option if he present a 
state of case warranting such re- 
lief. It follows, therefore, that the 
lease contract was unenforceable as 
to the Kentucky-Indiana-Tennessee 
Oil & Gas Company, and its assigns, 
but valid and enforceable as to ap- 
pellee Gardner, who was not in fault. 
In other words, the contract was 
voidable but not void.” Warren Oil, 
etc., Co. v. Gardner, supra. 

44, Acme Drilling Co. v. Gorman 
we Syndicate, 197 Ky. 576, 249 SW 

03. 

fa] Contract held executory.—A 
contract to drill an oil well on which 
suit was brought by the contractor 
to recover the contract price for the 
work was not an executed contract 
within the rule that such contracts 
are not defeated by St. § 199b, re- 
quiring parties doing business under 
a fictitious name to file a certificate 
with the clerk of the counties in 
which they transact business. Acme 
Drilling Co. v. Gorman Oil Syndicate, 
OT Ky. 576, 249 SW 1003. 

45. Security Finance Co. v. Hen- 
dry, 189 N. C. 549, 127 SH 629. 

46. Security Finance Co. v. Hen- 
dry, supra. 

[a] Review of .North Carolina 
cases.—Security Finence Co. v. Hen- 
dry, 189 N. C. 549, 127 SE 629. 

47. Rerick v. Ireland, 76 Ind. A. 
139, 181 NE 527; Gay v. Seibold, 97 
N. Y. 472, 49 AmR 533; Johnson v. 
Prineville, 100 Or. 105, 114, 196 P 817. 

“The principle is that the true 
names of the parties appear in the 
instrument and there is no fictitious 
name involved. .. Here, the rec- 
itation of the individual names of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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been applied by courts holding the view** that con- 
traets of noneomplying firms are void.*? 
providing that the fact that a penalty is imposed 
for noncompliance shall not be construed to avoid 
contracts, but that any copartnership failing to file 
the statutory certificate shall be prohibited from 
suing until after full compliance with the statute, 
will not prevent suit upon a contract made by the co- 
partners as individuals, even though parol proof 
establishes that the contract was in fact a partner- 


ship contract.*° 


[§ 165] (c) Rights of Assignees, Creditors, Etc. 
An assignee of a firm doing business under an as- 
sumed name without complying with statutory re- 
quirements is chargeable with knowledge of both the 
fact that its assignor is a partnership and that such 
partnership has failed to comply with statutory re- 
quirements relative to filing a certificate of names; 
and therefore the assignee is precluded from enfore- 


partners in the body of, the contract, 
and the fact that there is no assumed 
name or any other than the real, true 
name of the individuals conducting 
the business, take the case entirely 
out of the operation of the statute.” 
Johnson v. Prineville, supra. 

[a] For example (1) Burns St. 
Annot. (1914) § 971la was intended to 
prohibit the conducting of business 
under an assumed name to protect the 
publie against imposition and fraud, 
and does not invalidate a contract for 
the sale of a partnership business 
which had been theretofore conducted 
under an assumed name without the 
filing of the certificate required by 
that statute, or the notes given for 
the purchase price of the business, 
where the contract and notes were in 
the names of the individual partners 
and not in the assumed name. Rer- 
ick v. Ireland, 76 Ind. “A. 139, 131 NE 
527. (2) The statute forbidding the 
use of the words “& Co.,’”’ unless rep- 
resenting an actual partner, is for 
the protection of creditors, and con- 
stitutes no defense to an action on a 
bond given to a firm using such des- 
ignation, where the actual partners 
are named in such bond and the facts 
are known to the obligors. Gay v: 
Seibold, 97 N. Y. 472, 49 AmR 533. 


48. See supra § 163 text and note 
36. 

49. Aromo v. Philadelphia Fire 
Assoc., 218 Mich. 203, 187 NW 278; 


Rossello v. Trella, 206 Mich. 20, 172 
NW 420. See Carland v. Heckler, 233 
Fed. 504, 147 CCA 390 (decided under 
Michigan statute). 

[a] For example, where partners 
who had not filed a certificate of part- 
nership entered into a written con- 
tract in their individual names and 
and each personally signed with his 
name set out in full in the body of 
the instrument, with no partnership 
name stated nor reference made to a 
partnership, the contract did not vio- 


Jate Pub. Acts (1913) No. 164, and 
the partners could sue on the con- 
tract. Rossello vy. Trella, 206 Mich. 
20, 172 NW 420. 

[b] Insurance.—W here partners 


contracted individualiy for insurance 
on the partnership goods in their in- 
dividual names, inasmuch as they had 
an insurable interest in the partner- 
ship property, the insurance contract 
is not void because they had not com- 
plied with Pub. Acts (1907) No. 101, 
OR eubs Acts C1923), Nios. 1164; sasiuto 
filing of certificates of conartnership. 
Aromo y. Philadelphia Fire Assoc., 
218 Mich. 203, 187 NW 278. 

50. Johnson v. Englebertson, 232 
Mich. 518, 205 NW 604. 

51. Warren Oil, etc., Co. v. Gard- 
ner, 184 Ky. 411, 212 SW 456. 

[a] Illustration.—A corporation, 
obtaining a transfer of an oil and gas 
lease on land in A county from a 
partnership, was chargeable with 
knowledge that such firm was a part- 
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ing the contract.** ; 

[§ 166] (d) Actions for Tort. Under assumed 
name statutes making noncompliance a misdemeanor 
and construed as rendering contracts of a noncom- 
plying firm void and unenforceable,®? recovery is 
permitted in tort actions.®* 

[§ 167] (e) Injunction against Use of Name. 
statute, providing that no person shall transact busi- 
ness in the name of a partner not interested in his 
firm and that, when the designation “and Company” 


A 


or “& Co.” is used, it shall represent an actual part- 


ance or 


nership and was operating under a 
fictitious name, and must be pre- 
sumed to have been familiar with St. 
§ 199b, requiring a registration of 
members of such a partnership in 
such county, to render the partner- 
ship’s contracts enforceable, and to 
have had constructive notice of the 
partnership from the records of W 
county where recorded, and from 
the records of A county where the 
lease was obtained, that such cer- 
tificate of fictitious name was not 
there recorded, and to have obtained 
no better title to the lease than the 
partnership had. Warren Oil, etc., 
eee v. Gardner, 184 Ky. 411, 212 SW 
See supra § 163 text and notes 


53. Barton v. Thompson, 225 Mich. 
40, 195 NW 682; Winget v. Grand 
Trunk Western R. Co., 210 Mich. 100, 
108, 177 NW 273 [certiorari den 254 
U. S. 629 mem, 41 SCt 6 mem, 65 L. 
ed. 447 mem]; Denton v. Booth, 202 
Mich. 215, 168 NW 491; McLaughlin 
Ve Baker, 25 (ea. Dist. (&2Co. 78s 

“Denial of the courts to those fail- 
ing to file a certificate in compliance 
with the statute should not be ex- 
tended to ex delicto actions.” Win- 
get v. Grand Trunk Western R. Co., 
supra. 

[a] For example, a partner may 
recover against the estate of his co- 
partner firm funds used by decedent 
in paying his individual indebtedness, 
notwithstanding the partnership had 
failed to comply with Comp. L. (1915) 
§ 6354 et seq, requiring a certificate 
of copartnership to be filed, the claim 
sounding in tort. Barton v. Thomp- 
son, 225 Mich. 40, 195 NW 682. 


54. Wallach v. Wallach, 200 App. 
DiveAh69, 192 NaS) "123. 
[a] For example, the statute was 


not passed to aid a competitor with 
a similar name, but was passed part- 
ly for the benefit of creditors and 
partly for the benefit of a partner 
whose name is being used without 
his consent, and its violation is im- 
material in an action by a competitor 
to enjoin the use of the name. Wal- 
lach v. Wallack, 200 App. Div. 169, 
192, NYS 728, 

55, Peo. v. Maryland Fidelity, etc., 
Co., 232 Mich. 238, 205 NW 157; Turn- 
bull v. Michigan Cent. R. Co., 183 
Mich. 213, 150 NW 132; Vaughan v. 
Kujath, 44 Mont. 484, 120 P 1121; 
Kitehyivi Braddock, 98 sOkls 78) 79, 
219) P7103. 

“This court has in a number of 
eases held a noncompliance with the 
statute requiring partnerships to file 
a certificate giving the names of 
their partners is a defensive matter, 
and must be raised by some plead- 
ings. It not being necessary for the 
plaintiffs to allege and prove that 
they have complied with such stat- 
utes, as the law presumes that they 
have complied with it, and it is a 


ner, cannot be invoked by a competitor to prevent 
suit by a noncomplying firm io enjoin the competi- 
tor’s use of a similar name in its business.°* 

[§ 168] f. Pleading and Evidence of Compli- 
Noncompliance. 
an assumed or fictitious name statute is an af- 
firmative defense®®> which must be pleaded®® and 


Noneomplhiance with 


matter purely defensive.” Fitch v.- 
Braddock, supra. 

56. Cal.—Cook v. Fowler, 101 Cal. 
; Carlock v. Cagnacci, 88 
, 26 P 597; Sweeney v. Stan- 
ford, 67 Cal. 635, 8 P 444; Nicholson 
v. Auburn Gold Min., etc., Co., 6 Cal. 
AR eS 4tls, Sea Goi 

Colo.—Smith v. Stubbs, 16 Colo. A. 
T3063 BODO: 

Ind.—Humphrey v. City Nat. Bank, 
190 Ind. 293, 130 NE 273. 

Mich.—Turnbull v. Michigan Cent. 
ees 183 Mich. 213, 216, 150 NW 

Mont.—Croft v. Bain, 49 Mont. 484, 
143 P 960; Reilly v. Hatheway, 46 
Mont. 1, 125 P 417; Vaughan v. Ku- 
jath, 44 Mont. 484, 120 P 1121; Wil- 
on v. Yegen, 38 Mont. 504, 100 P 

oO. 

Or.—Benson v. Johnson, 85 Or. 677, 
LOS LP WOT LE PB rOra: 

Pa.—Stein yv. Slomkowski, 74. Pa. 
Super. 156. 

S. D.—Drake v. Great Northern R. 
Co.,, 24S. De 19; 123 NW 82: 

“This defense is clearly an affirm- 
ative defense, and unless pleaded it 
must be considered that it was 
waived.” Turnbull v. Michigan Cent. 
Re Coe. usSupra: 

[a] Compliance need not be al- 
leged by plaintiff partners. Holden 
v. Mensinger, 175 Cal. 300, 165 P 
950; Cook v. Fowler, 101 Cal. 89, 35 
P 431; Phillips v. Goldtree, 74 Cal. 
151, 13 P 313, 15 P 451; Lee v. Orr, 
TOP Caler39 8) oll je 745) Saat bee 
Stubbs, 16 Colo. A. 130, 63 P 955; 
Reilly v. Hatheway, 46 Mont. 1, 125 
P 417; Walsh v. Thomas, 91 Oh. St. 
210, 110 NE 454; K. B. Co. v. Batie, 
2Z1Oh, CiViCt. INS. 35825 Oh. Cir, Cte 
482; Calvert v. Newberger, 20 Oh. 
Cine Ctjw3o3,) il eOh.  Cirsn Decals 4e 
Swope v. Burnham, 6 Okl. 736, 52 
Stein _v. Slomkowski, 74 Pa. 
156; Heegaard v. Dakota L. 
& /D.. Co.,.3 (S. Ds 1569, 545 Now: “656. 
Contra New Carlisle Bank y. Brown, 
LI OhsCirs Cty U7. 9 b>) OhaCing Dee: 
94 (holding that “the absence of such 
an averment would render the plead- 
ing obnoxious to a general demurrer, 
or to a_ special demurrer on the 
ground of want of legal capacity to 
sue. . The defendant should not 
be driven to tender an issue in re- 
spect to compliance with such condi- 
tions—vital to the maintenance 
of such action—if such compliance is 
not a fact’’). 

[b] Presentation of issue.—An al- 
legation by plaintiffs, partners doing 
business under a fictitious name, of 
publication of a certificate as re- 
quired by statute, and denial of such 
allegation in the answer, sufficiently 
raises the issue as to the publication, 
without a plea in abatement. Rud- 
neck v. Southern California Metal, 
evc., Co., 184) Cali W27 4s Osim Pig he 

[c] Demurrer.—In a suit to fore- 
close a mortgage to a partnership, 
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proved®’ by the party asserting it. 


forth in his answer.°’ 


volving such statutes.®° 


[§ 169] 3. Changing Firm Name.°* 
the name of a firm does not affect its rights or habil- 


ities respectin® third persons. °? 


[§ 170] 4. Exclusive Use of Name. 
ship, by reason of the prior use of a firm name, has 
no right to the exclusive use thereof,°*® except as it 
may be entitled to protection under the principles 
applicable generally to trade-marks, trade names, 
and unfair competition which are considered else- 
Persons upon organizing a 
partnership have the right to use their names honest- 


where in this work.®# 


failure of the complaint to allege 
publication and filing of the certifi- 
eate of copartnership, as required by 
Civ. Code §§ 2466, 2468, cannot be 
raised by special demurrer for uncer- 
tainty, but may be raised by demur- 
rer for want of capacity to sue, or by 
plea in abatement. Rummelsburg v. 
McDonald, 66 Cal. A. 380, 226 P 412. 

57. Piggly-Wiggly Stores v. Low- 
enstein, 197 Ind. 62, 147 NE 771; 
Humphrey. v. City Nat. Bank, 190 
Ind. 293, 130. NE 273;.° Vaughan _y. 
Kujath, 44. Mont. 484, 120 P 1121; 
Davis v. Rothenberg, 124 Okl. 74, 254 
P 37; Hill v. Paige Motor Co., 123 
Okl. 254, 2538 F 97. 

“Where defendant pleads” that 
plaintiffs were doing business in a 
fictitious name as a partnership ana 
are not entitled to maintain the ac- 
tion for failure to comply with the 
statute relating to such partnerships, 
the burden is on defendant to prove 
such noncompliance, since the allega- 
tion that plaintiffs constitute a part- 
nership is followed by the presump- 
tion that they have complied with the 
law, and because it is a general rule 
that one who pleads an affirmative 
deferse must prove same.” Davis v. 
Rothenberg, supra. 

[a] Burden not shifted.—Defend- 
ant’s plea in abatement, alleging that 
plaintiff partners, doing business un- 
der a trade name, had not complied 
with Burns St. Annot. (1914) § 971la 
et seq, by filing the required certifi- 
cate, was not a plea denying capacity 
in which the parties sued within § 
371, so as to throw the burden of in- 
troducing evidence on plaintiff. Pig- 
gly-Wiggly Stores v. Lowenstein, 197 
Ind 62,047 NEP T74. ; 

{[b] Where alleged in complaint 
and denied it must be proved. Rud- 
neck yv. Southern California Metal, 
etch, C0.) 1842 Cak 274, 193 115; 
Sweeney v. Stanford, 67 Cal. 655, 8 
P 444; Peterson v. Morris, 104 Wash. 
507, 177 P 320. 

58. Humphrey v. City Nat. Bank, 
190 Ind. 293, 130 NE 273. 

{a] for example, in order to make 
available defendants’ objection that 
plaintiff had not filed his certificate 
of assumed name within the state, as 
required, and that his. business is 
conducted within the state, where 
the complaint does not allege such 
facts, defendants must plead such 
matter in abatement. Humphrey v. 
City Nat. Bank, 190 Ind. 293, 130 NE 
ne: 


“"89. See Evidence §§ 1730-1806. 
60. See cases infra this note. 
[a] Proof of filing.—Neither 


Burns St. Annot. (1914) § 971la et 
geq, nor § 7324, requires payment of 
a fee for filing a partnership certifi- 
cate in advance, and hence a finding 
that no fee was demanded by the 
clerk and none paid for such filing 
did not negative the fact otherwise 
found that a certificate was filed. 
Piggly-Wiggly Stores v. Lowenstein, 
197 Ind. 62, 147 NE 771. 


Where the facts 
respecting noncompliance are not set forth in the 
complaint, an objecting defendant must set them 
The usual rules respecting 
sufficiency of evidence®® are applicable to cases in- 
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nership.°® 
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ly as a firm style, although other persons of like 
names are carrying on a partnership in the same 
style, and the new firm will thus incidentally inter- 
fere with and injure the business of the older part- 
The law does not permit persons to 


monopolize the use of their names in any business.°® 


A change in 


the true names 
A partner- 


[b] Proof of publication.—Under 
Civ. Code §§ 2466, 2468, requiring 
partners doing business under a fic- 
titious name to file and publish a 
certificate, where an affidavit show- 
ing a publication of the certificate 
with the county clerk’s filing mark 
thereon was received in evidence, and 
no objection was made to the proof 
of publication, it may be taken for 
granted that this was a full compli- 
ance with the statute..-Hind v. Uchi- 
Geet SORE Co., 55 Cal. A. 260, 203 P 


{c] Testimony of a partner that, 
so far as he knows, the firm has not 
complied with a statutory require- 
ment as to the filing of a certificate 
as a requisite to its right to main- 
tain an action is insufficient to estab- 
lish a defense, in a suit by the firm, 
of noncompliance with such require- 


ment. Croft v. Bain, 49 Mont. 484, 
143 P 960. 
61. Use of name variant from 


at name in contracts see infra § 


62. Billingsley v. Dawson, 27 Iowa 
210; Gill v. Ferris, 82 Mo. 156. 
[a] An agency conferred on part- 


ners is not annulled by a change in 
the firm name. Billingsley v. Daw- 
son, 27 Iowa 210. 


63. Bidwell v. Collins, 39 S. D. 
395, 164 NW 969. 

64. See Trade-Marks, Trade- 
Names, and Unfair Competition [38 
Cye 674]. 

65. Singer Mfg. Co. v. June Mfg. 


Co l63 902.5 69 tos SetY L002 e41" ay: 
Rogers v. Rogers, 53 Conn. 
A S07, 5 (A675, bb! AMR “7T8t 
Higgins Co. v. Higgins Soap Co., 144 
N. Y. 462, 39 NE 490, 48 AmSR 769, 27 
LRA 42; Meneely v. Meneely, 62 N. 
Y. 427,20 AmR 489. 

66. Stuart v. F. G. Stewart Co., 91 
Fed. 2438, 33 CCA 480; Pillsbury v. 
Pillsbury-Washburn Flour-Mills Co., 
64 Fed. 841, 12 CCA 482; Robinson 
v. Storm, 103 Tenn. 40, 52 SW 880; 
Holloway v. Holloway, 13 Beav. 209, 
51 Reprint 81. 

Right to use of personal names 
generally see Trade-Marks, Trade- 
Names, and Unfair Competition [38 
Cyc 807]. 

67. Wecessity for filing certificate 
to comply with assumed or fictitious 
name statute see supra §§ 148-168. 

68. See statutory provisions; and 
cases infra notes 68-79. 

[a] Provision against abatement. 
—(1) A statute providing that every 
partnership shall, within ten days of 
its formation, file with the clerk of 
the town where it has its principal 
place of business a certificate setting 
forth the names and addresses of its 
members, and in default thereof no 
suit brought against the firm or any 
member in a cause of action arising 
out of partnership business shall be 
abated, nor shall any attachment in 
such action be affected by nonjoinder 
of a partner, is inapplicable to a suit 
not arising out of firm business. 


[§ 171] B. Certificate of Membership.°’ 
istration and publication of a certificate setting forth 


The reg- 


and addresses of the members of 


partnerships generally or of partnerships of par- 
ticular classes, or affording other information, is 
sometimes required by statute.°* 
when imposing a penalty for their violation, are to 
be strictly construed,®® as in the case of other penal 
statutes.7° Noncompliance with their terms does not 
prevent the formation and existence of the partner- 
ship,‘+ nor render contracts of nonéomplying part- 


Such statutes, 


‘Tucker. v. Adams, 63°N. H. S6L25 G2) 
Under a statute providing that part- 
ners shall file a certificate setting 
forth the names and addresses of the 
members andt the name of the firm, 
and in default thereof shall not be 
permitted to plead misnomer, mis- 
joinder, or nonjoinder in actions 
against them, a noncomplying firm 
cannot complain that. the name of one 
of the members was omitted (Daniel 
v. Lance, 29 Pa. Super. 454), (3) or 
that the names of persons not mem- 
bers were included (Daniel v. Lance, 
supra); (4) but such a statute is 
inapplicable to persons not partners 
and does not preclude them from set- 
ting up the fact that there is no part- 
nership (The Scrantonian vy. Brown, 
36 Pa. Super. 170). 

{b] Yrading partnership.—(1) A 
copartnership engaged in the publi- 
cation of a newspaper is a trading 
partnership within the meaning of an 
act requiring registration of trading 
partnerships. Pinkerton v. Ross, 33 
U. C. Q. B. 508. (2) A* firm engaged 
in selling real estate on commission 
is not a trading partnership. Paisley 
v. Nelems, 25 CanLTOccNotes 111. 
(3) Trading partnerships generally 
see supra § 15. 

[c} Nonresidents.—A statute re- 
quiring the signing of the certificate 
ky all or such partners as are present 
in the jurisdiction, but containing no 
provision at all in the case where all 
partners are without the jurisdiction, 
is not applicable where no one of the 
partners is or ever has been within 
the jurisdiction. Ridgeway v. Col- 
lier, 21 Que. Super. 473. 

[d] Allegation of compliance held 
sufficient.—Under a statute providing 
that no persons doing business as a 
partnership shall be entitled to main- 
tain an action without alleging the 
filing of such a certificate in the 
county in which they conduct busi- 
ness, an allegation that plaintiffs 
“have heretofore filed with the 
county clerk of King county their 
business certificate showing their 
Ownership of such business” is suf- 
ficient to show that they are entitled 
to bring action. Peterson y. Morris, 
104 Wash. 507, 177 P 320. 


69. Schoening v. Miner, 22 Ha- 
waii 196; Wilder v. Bradford, 11 Ha- 
waii 563; Yee Yop v. Lee Tai Yung, 


11 Hawaii 198; Ridgeway v. Collier, 
21 Que. Super. 473. 

[a] For instance, under a firm 
registration statute providing that 
noncompliance shall impose a several 
and individual liability on the mem- 
bers for firm debts 4nd for a speci- 
fied pecuniary penalty, a noncomply- 
ing firm is subject to no other penal- 
ties, and may sue to recover debts 
due it. Schoening v. Miner, 22 Ha- 
waii 196. 

70. Construction of penal statutes 
generally see Statutes [36 Cyc 1183]. 

7l. Santiago Jo Chung Cang v. 
Pacific Commercial Co., 45 Philippine 
142;, McDowell v. Wilcock, 16 Que. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


AE Se Bg ar - oy i » 


§§ 171-172] 


nerships void.7? 


Actions for penalty. The usual rules applicable to 
actions for the recovery of a penalty’? apply in ac- 
tions for the recovery of a penalty imposed by stat- 
utes of the character under consideration."* 
the statute permits any person to sue for the penalty 
imposed, a nonresident may sue,’® and action may be 
It has also been 
ainst several of the partners in- 
dividually may be joined,’’ although there 
A partner, in such an action, is 


brought by two or.more jointly.“° 
held that actions ag 


trary authority.® 


KK. By 459° 

wh Leger v. Bourque, 52 N. B. 
340. 

73. See Fines, Forfeitures, and 


Penalties §§ 79-154. 


74 See cases infra notes 75-79. 


[a] Declaration held sufficient.— 
Bull v. Lanigan, 19 Que. Super. 30, 3 
Que. Pr. 329. 
ae Chaput v. Robert, 14 Ont. A. 
354. 

76. Chaput v. Robert, supra. 

77. Chaput v. Robert, supra. 

She Monty v. Ouimet, 8 Que. Pr. 
15 

[a] For example, the failure of 


two partners to register the partner- 
ship being a purely personal offense 
on the part of each, with a penalty on 
each, an action against them jointly 
for the combined penalty will be dis- 
missed as combining two_ distinct 
causes of action. Monty v. Ouimet, 8 
@ue. Pr;.-163; 

79) CASGSICY, Va, tLenry, sok 1... Civ@s 
B. 345. 


80. Distinction between a corpora- 
tion and a partnership see Corpora- 
tions § 35. 

81. U.S. —Schreiner y. U. S., 6 Ct. Cl. 
359; Langstaff v. Lucas, 9 F.(2d) 
691 [aff 13 F. (2d) 1022 mem]; Brooks 
v. Smith, 290 Fed. 33. 

Ala.—Williams v. Wilson, 205 Ala. 
119, 87 S 54 

Cal.—John Bollman Co. v. Bach- 


maim 16 Cal, Ase 580, 5915 117 P1690, 
122) S35 [eit Cye}. 

a ce aaa v. Visscher, 57 Ga. 
229. 

Ill.— Heinze v. Industrial Commn., 


288 Ill. 342, 123 NE 598; Peo. v. Dett- 
mering, 278 Ill. 580, 116 NE 205; 
Flexner v. Farson, 268 Ill. 435, 109 
NE 327, AnnCas1916D 810; Abbott v. 
Anderson, 265 Ill. 285, 106 NE 782, 
LRAI1915F 668, AnnCasl1916A 741 
bee 0.7 oe 90 ae 598]. 


Ind.—State v. Krasher, 170 Ind. 43, 
83 NE 498. 

Kan.—Farney v. Hauser, 109 Kan. 
Wey LOS) 178% 

Md.—McCosker 84 Md. 
292, 35 A 936. 

N. Y.—Peo. v. Knapp, 206 N. Y. 373, 
39 NE 841, AnnCas1914B 243; In re 
Peck, 206 iN aeNS Bago on NE 258, 41 
LRANS 1223, AnnCasi914A 798: 
Jones v. Blun, 145 N. Y. 333, 39 NE 
954; Buffalo Bank v. Thompson, 121 
N. Y. 280, 24 NE 473; Bergstrom v. 
Ridgway-Thayer Co., 53 Misc. 95, 103 


vy. Banks, 


NYS 1093 [aff 119 App. Div. 889 
mem, 105 NYS 1107 mem]. 
Pa.—Eshbach v. Slonaker, 1 Pa. 


Dist. 32. 

Tex.—Allison v. Campbell, “(Commn. 
A.) 1 SW (2d) 866, (Commn. A.) 298 
Sw 523; Martin Vv. Hemphill, 
(Commn. A.) 237 SW 550 [rev (Civ. 
A.) 221 SW 333]; Feldman v. Seay, 
(Civ. A.) 291 SW 350; City Nat. Bank 
v. Greene, (Civ. A.) 279 SW 893; 
Carleton-Ferguson Dry Goods Co. v. 
McFarland, (Civ. A.) 230 SW 208; 
Benge v. Sledge, 62 Tex. Civ. A. 301, 
132 SW 873. 

Wash.—Yarbrough vy. Pugh, 63 
Wash. 140, 114 P 918, 33 LRANS 351. 

Hng.—Demazar v. Pybus, 4 Ves. Jr. 
644, 31 Reprint 332. 

Can.—Boyd v. Atty-Gen., 54 Can. S. 
Cw oo2moo, Doma 26G. flog ee 
WestWkly 242 (per Duff, J.). 

Ont.—Henderson v. Strang, 43 Ont. 
L. 617 fapp allowed 45 Ont. L. 215, 
48 DomLR 606]. 

“A partnership at common law is 


é 


PARTNERSHIP 


[47 C.J.] 74% 


_not precluded from showing that an allegation in 


eral, 
Where’ 


is con- 


not a legal entity but a contractual 
status.” Allison v. Campbell, (Tex. 
Commn. A.) 1 SW (2d) 866, 867, 
(Commn. A.) 298 SW 523. 

“At common law a partnership is 
not a natural person or an artificial 
entity. For certain purposes 
only is a partnership regarded as an 
entity distinct from its members.” 
Williams v. Wilson, 205 Ala. 119, 121, 
87 S 549. 

“The theory that a partnership isa 
legal entity distinct from and inde- 
pendent of the persons composing it 
has never been recognized in the law 
of this State.” Abbott v. Anderson, 
265 Ill. 285, 290, 106.NE 782, LRA 
1915F 668, AnnCas1916A 741 [aff 184 
Ill. A, 598]. 

“Unlike a corporation, a partner- 
ship is neither in law nor in fact an 
entity separate and distinct from its 
members. It exists and acts only 
through its members.” lLangstaff v. 
Lucas, 9 EB. (2d) 691, 693 [aff 13 F. 
(2d) 1022 mem]. 

[a] Reasons for holding.—(1) De- 
cisions denying the entity theory of 
partnerships have pointed out that a 
loan to a firm is a loan to the part- 
ners and not to a distinct entity 
(Henderson v. Strang, 43 Ont. L. 617 
[app allowed 45 Ont, L. 215, 48 
DomLR 606]), (2) that the members, 
not the firm, are the real owners of 
its property (Harris v. Visscher, 57 
Ga. 229), (3) and that it can sue 
(Yarbrough v. Pugh, 63 Wash. 140, 
114 P 918, 33 LRANS 351) (4) and 
be sued (Feldman v. Seay, (Tex. Civ. 
A.) 291 SW 350.. See Tonn v. Inner 
Shoe Tire Co., (Tex. Civ. A.) 260 SW 
1078, 1080 [where the court said: 
“Our statutes do not authorize suits 
against partnerships in their firm 
names, but merely provide that, when 
partners are sued, service upon one 
will authorize judgment against him 
and against the firm’’]) only through 
yee persons constituting its member- 
shi 

[b] Tllustration.—A loan made to 
a partnership is a loan to the part- 
ners, and not to any entity existing 
outside of them, within an act pro- 
hibiting a company from making a 
loan to any of its stockholders. Hen- 
derson v. Strang, 43 Ont. L. 617 [appv 
allowed on other grounds 45 Ont. L. 
215, 48 DomLR 606]. 

Citizenship for purposes of federal 
jurisdiction see Federal Courts § 69. 

2. Angell v. White Hagle Oil, etc., 
Co., 169 Minn. 183, 186, 210 NW 1004; 
Peo. v. Knapp, 206 N. Y. 373, 382, 99 
NE 841, AnnCasl1914B 243. 

“A partnership is not a legal en- 
tity. In law it has no existence dis- 
tinct from the persons who compose 
it.’ Angell v. White Eagle Oil, etc., 
Co., supra. 

“The acts performed in the name of 
a partnership cannot ordinarily be 
considered apart from the persons 
composing it. A partnership is’ not 
like a corporation, which is a _ legal 
entity having certain rights and sub- 
ject to defined liabilities. It has no 
independent existence.’ In re Peck, 
206 ING © Yin £553). 605" 99 SINT 2125 83 41 
LRANS 1223, AnnCasi1914A 798 [quot 
Peo. v. Knapp, supra]. 

83. U. S.—Riddle v. Whitehill. 135 
U.S. 621, 10 SCt 924, 34 L. ed. 282. 

Cal.—Peo. v. Maljan, 34 Cal. A. 384, 
167 P 547. 
bast .—Harris v. Visscher, 57 Ga. 


the declaration filed is erroneous.*® 

[§ 172] C. Partnership as Entity’°—1. In Gen- 
A partnership is not ordinarily regarded as 
strictly a legal entity distinet from the individuals 
composing it,8! and having an independent exist- 
ence;S2 nor as a person,®® either natural®* or artifi- 
cial;8® nor-as a being®® or legal being. 
there is some authority to the contrary, holding 
broadly that a partnership is an entity separate and 
apart from its members,** or that it is a legal but 


87 However, — 


Minn.—Tidd v. Rines, 26 Minn, 201, 
2 NW 497. 


N. M.—Adams v. Blumenshine, 27 
N. M. 643, 204 P 66, 20 ALR 369, 
Tex.—Feldman vy. Seay, (Civ. A.) 


291 SW 350. 

“In contemplation of law there is 
no merger or fusion of the several 
persons composing a partnership in- 
to a common and comprehensive per- 
son including them all. A firm adds 
nothing to population, and in this re- 
spect is unlike a corporation, which 
augments population in the legal, 
though not in the natural world.” 
Drucker v. Wellhouse, 82 Ga. 129, 
132, 8 SE 40, 2 LRA 328. 

84. “Williams v. Wilson, 205 Ala. 
119, 87 S 549;  Shirran v. ‘Dallas, 21 
Cal. A. 405, 132 P 454, 462. 

85. Shirran v. Dallas, supra; Esh- 
bach v. Slonaker, 1 Pa. Dist. 32. 

{a] For example, a partnership is 
not an artificial person, and has no 
existence, in the eyes of the law, 
apart from its constituent members. 
Eshbach vy. Slonaker, 1 Pa. Dist. 32. 

86. Chambers v. Sloan, 19 Ga. 84, 
85; Stewart v. Katz, 30 Md. 334. 

“A partnership is two or more per- - 
sons who occupy towards each other 
the relation of partners. It is nota 
being distinct from the members, 
which compose it.’ Chambers v. 
Sloan, supra. 

87. John Bollman Co. v. Bachman, 
16. Cal. AY 589, 117 P6903 122) 8355 
Harris v. Visscher, 57 Ga. 229, 232, 

“Partnership is but a relation; it 
is not a person—it is not a legal be- 
*’? Harris v. Visscher, supra. 

In most respects a partner- 
ship is but a relation with no legal 
being as distinct from the members 
wae comprise it. John Bollman Co. 

Bachman, 16 Cal. A. 589, 117 P 690, 
132 P83 5. 

88. Iowa.—State vy. Pierson, 204 
Iowa 837, 216 NW 43; Barton vy. Wam- 
sley, 194 Iowa 591, 190 NW 18; Jen- 
sen v. Wiersma, 185 Iowa §51, 170 NW 
780, 4 ALR 298; National Sewer Pipe 
Co. v. Smith- -Jaycox Lumber Co,, 183 
Iowa 17, 166 NW 708; Smith v. 
Smith, 179 Iowa 1365, 160 NW 756; 
Lansing v. Bever Land Co., 158 Iowa 
693, 188 NW 833. See Kuehl v. Means, 
218 NW 907, 911 (where the court 
said (A. partnership and its mem- 
bership are not identical. If a part- 
nership has a legal existence, any 
person may contract with it, even 
though he be ignorant of its member- 
ship. This partnership had a legal 
existence’’). 

Mich.—Thurston vy. Detroit As- 
phate, etc., Co., 226 Mich. 505, 198 NW 


Okl.—Hassen v. Rogers, 123 Okl. 
265, 253 P 72; Holmes y. Alexander, 
52 Okl. 122, 152 P 819, AnnCas1918D 

Or.—In re Pittock, 102 Or. 47, 201 
P 428: 

S. C-_—Good v. Jarrard, 93 S. CG. 229, 
76 SE 698, 43 LRANS 383. 

“A copartnership isa separate and 
distinct legal entity.” Smith v. 
oH has 179 Iowa 1365, 1372, 160 NW 

756 

IN partnership is a distinct entity 
from the individuals who compose 
it.” Hassen v. Rogers, supra; Holmes 
v. Alexander, 52 Okl. 122, 152 P 819, 
AnnCas1918D 1134. 

“Partnership is a legal entity sep- 
arate from the individuals composing 
it, and its essential elements are 


748 «=[47 C.J.] 


not a social entity,®® and it has even been said that 
it is recognized in law as a person,®° or at least as a 
Further, whether or not a partner- 
ship is to be regarded as a distinet entity for all pur- 
poses, the courts frequently have so regarded it with 
reference to particular rights and obligations,°®? par- 
ticularly courts of equity,°® and there is a general 


quasi person.°?? 


their contribution to it of whatsoever 
nature, whether capital, consisting 
of money, merchandise, etc., or cred- 


it, skill or labor.’ ‘Thurston v. De- 
troit Asphalt, etc., Co., 226 Mich. 505, 
508, 198 NW 345. 

[a] In British Columbia it has 


been held that where all but one of 
the members of a partnership re- 
tired, and that one continued business 
under the firm name, the firm con- 
tinued to exist as an entity separate 
and apart from the remaining part- 
ner so as to permit her to bring an 
action in the firm name without set- 
ting forth in her complaint the name 
and address of her husband, as would 
have been necessary under local prac- 
tice had she, a married woman, sued 
as an individual instead of as that 
distinct entity—a copartnership. 
pane Land Co. v. Jamieson, 15 B. C 
9), 

89. Lynch vy. Englehardt-Winning- 
Davison Mercantile Co., 1 Nebr. 
(Unoff.) 528, 96 NW 524. 

[a] For instance, a partnership is 
a legal, but not a social, entity. It 
can own property, it can buy and sell, 
ait can sue and be sued, and it can 
plead and be impleaded in the courts 
of the land; but it can neither marry 
nor be given in marriage, nor per- 
form any other social function es- 
sential to its being elevated to the 
dignity of becoming the head of a 
family. Lynch v. HEnglehardt-Win- 
ning-Davison Mercantile Co., 1 Nebr. 
(Unoff.) 528, 96 NW 524. 


» 905, Clay, mete, Co... Douglas 
County, 88 Nebr. 363, 365, 129 NW 
548, LRAI1915C 922, AnnCasl1912B 
io Oe 


“A partnership is an entity dis- 
tinct and separate from that of its 
members, and | is recognized in law 
as a person.’ Clas arele, we COn ay. 
Douglas Rees supra. 

91. Red River Valley Cotton Co. 


v. J. W. Stalcup Mercantile Co., 41 
Okk 345 136, 2. 1115. 
92. U. S—dIn re Bertenshaw, 157 


med. 363,.85- CCA 61, 17 LRANS 886, 
13 AnnCas 986. 

Ala.—Williams v.. Wilson, 205 Ala. 
119, 87 S-549. 

Cal.—Furlow Pressed Brick Co. v. 
Balboa Land, ete., Co., 186 Cal. 754, 
200 -P 625, 630 [quot Gye: 

Ga.—Drucker v. Wellhouse, 82 Ga. 
129, 8 SE 40, 2 LRA 328. 

Kan.—Midwest Reserve Trust Co. 
v. Pioneer Cattle Loan Co., 119 Kan. 
528, 240 P 587. 

Mo.—Clarke v. Laird; 60 Mo, A. 

89. 


Nebr.—Lynch v. Englehardt-Win- 
ning-Davison Mercantile Co., 1 Nebr. 
(Unoft.) 528, 96 NW 524. 

N. Y.—Costello v. Costello, 209 N. 
Neo S5e, 103 NE 148; In re Peck, 206 
IN ey 55, 99 NE 258, 41 LRANS 1223. 
AnnCasl914A 798; ’Peyser vw. Myers, 
See No ge O05, 32 NE 699; Buffalo 
Bank v. Thompson, 121 N. Y. 280, 24 
NE «478; Gates v. Beecher, 60 N. Y. 
518, 19 AmR 207 [aff 3 Thomps. & C. 
404). 

Tex.—Snyder v. (Civ. 
A.) 208 SW 9:74. 

“There are two conceptions of a 
partnership, one springing from the 
agreement on which it is founded, 
that it is an aggregation of persons 
associated together to share its prof- 
its and losses, owning its property 
and liable for its debts. The other 


Slaughter, - 


that it is an artificial being, a dis- 
tinct entity separate in estate, in 
rights, and in obligation from _ the 


partners who compose it. In most 


PARTNERSHIP 


of its relations to persons and things 
the latter conception is the more ac- 
curate.” In re Bertenshaw, 157 Fed. 
3638, 365, 85 CCA 61, 17 LRANS 886, 
13 AnnCas 986. 

“In respect of rights of contract 
and interests otherwise and contests 
between a firm and its member or 
members, as well as in respect of the 
rights of creditors. of a firm, the dis- 
tinetiveness of the firm as an entity 
from, the member or members is rec- 
ognized in this jurisdiction.” Wil- 
liams v. Wilson, 205 Ala. 119, 121, 87 
S 549. 

“It has been often pointed out that 
a partnership cannot properly be re- 
garded as a legal entity separate and 
distinct from the several partners 
therein. For certain purposes this 
fiction may be very properly indulged. 
In keeping partnership accounts and 
in marshaling,the assets of an in- 
solvent or liquidating firm this is 
constantly done.’ Jones v. Blun, 145 
Ney. 333) 341, 39 NH 954 auot Im re 
Peck, 206 N. Yin 55: 60;°99 (NE 258, 41 
LRANS 1223, AnnCasi1914A 798). 

{a] Rule stated.—While it is 
true that in most respects a partner- 
ship is but a relation with no legal 
being as distinct from the members 
who comprise it, yet in many re- 
spects it is treated as a legal entity, 
as regards both its rights and ob- 
ligations. John Bollman Co. v. Bach- 
Mans LGACalyeAss58 9 ood wl Iie 69.05 
1227 Pi 83» fieit Cyel: 

[b] Where is a modern tendency 
to treat a partnership for some pur- 
poses as distinct from the individu- 
als composing it. Ross v. Quinnesec 
on Min. Co., 227 Fed. 3387, 142 CCA 


[c] Business entity.—(1) For 
many purposes a partnership has a 
business entity separate and distinct 
from that of the individual persons 
composing the firm. Midwest Re- 
serve Trust Co. v. Pioneer Cattle 
Ioan: (Cove 1s) Gan e285 s 24 0 emo sHe 
(2) “While a partnership is not 
strictly a legal entity, for practical 
purposes it may be considered as a 
business entity. It has its own cap- 
ital, its own. assets and liabilities, 
and it has a commercial life and 
credit of its own, virtually though 
not technically independent of the 
members comprising it.’ Farney v. 
Hauser, 109 Kan. 75, 198 P 178. 

{d] Under a corporate by-law a 
firm may be regarded as an entity 
distinct from its members within the 
meaning of the word ‘‘person” as 
used therein. Oswego Second Nat. 
‘Bank’ Vv. “Burt. V3 No Y. Zee imod 26 
Hun 672, 14 NYWklyDig 290]. 

Firm regarded as an entity so as 
to permit it to become a member of 
another firm see infra § 175 text and 
note 47. 

93. Cole v. Reynolds, 18 N. Y. 74, 
77. See Shale v. Schantz, 35 Hun 
622, 625 (where-the court said: “It is 
in equity only that an entity of a 
partnership distinct from its mem- 
bers is recognized’’). 

“Hquity, like the law of Scotland 
and the systems of continental Eu- 


rope treats the copartnership 
as a distinct existence, having its 
own distinct rights and interests.”’ 


Cole v. Reynolds, supra. 
94. Ga. . Wellhouse, 82 
Ga. 129, 8 SE 40, 2 LRA 328. 


Ind.—Pennville Natural Gas, ete., 
Con NG MMoKejaricicp eal) akavole JS) ab yl ano) 
SBapll. 


Iowa.—Sullivan v. Nicoulin, 113 


Iowa 76, 84 NW 978. 


[§ 172 


tendency at this day to complete the recognition of 
a partnership as a body of itself with its own means 
appointed to its own debts.°+ 
partnership as such has frequently been recognized 
‘with reference to its ownership of property,®® the 
taxation of its property,®® its contracts with third 
persons,®* the rights of its ereditors,®* including 


So the entity of the 


Mo.—Kelleéy v. London Guarantee, 
ete, Co:) 91 Mon AS 623) TSW as 
Clarke v. Laird, 60 Mo. A. 289. 

Nebr.—Richardson vy. Leveille, 44 
Nebr. 38, 62 NW 304; Roop v. Her- 
ron, Ld. Nebr 3. el] NW obese 

N. J.—Hollingshead v. Curtis, 14 N. 
Je tee AO? 

N. Y.— Bulger Va ROSA 11419 Nave 
459, 24 NE 853. 

Ss. C.—Allen v. Davids, 70 S. C. 260, 
49 SE 846; Armstrong v. Hurst, 35 
S. C. 498, 18 SH 150% Trumbo vy. Ham- 
OU AS) Se (C2 SAW 3 SIDE 533. 

Tenn.—Pemiscot ‘Sounty Bank v. 
Central State Bank;.135 Tenn. 13, 16, 
185 SW 702 [cit Cyc}. 


95. Peo. v. Zangain, 301° T1l, 299, 
133 NE 783; State v. Pierson, 204 
Iowa 887, 216 NW. 433 Barton v. 


Wamsley, 194 Iowa 591, 190 NW-18; 
Costello y. Costello, 209 N. Y. 252, 
103 NE 148. 

[a] For instance (1) an indict- 
ment for burglary may properly 
charge that the property stolen be- 
longed to a partnership, it being 
recognized as an entity so far as the 
ownership of property is concerned. 
Peo. v. Zangain, 301 Ill. 299, 138 NE 
783. (2) Where a director, with 
knowledge of his bank’s insolvency, 
received a deposit of funds of a part- 
nership of which he was a member, 
he could not avoid liability for his 
crime on the theory that he merely 
received his own funds for deposit as 
the funds belonged not to him but to 
a distinct entity—the partnership of 
which he was a member. State vy. 
Pierson, 204 Iowa 8375216 NW 43. 

Title and ownership of firm proper- 
ty see infra §§ 176-208. 

96. Peo. v. Zangain, 301 Ill. 299, 
133 NE 783;. Clay, etc., Co: v. Douglas 
County, 88 Nebr. 363, 129 NW 548, 
LRAI915C 922, AnnCas1912B 756; 
ae v. Schmelz, 114 Va. 364, 76 ‘SE 


Taxation of partnership propane 
generally see Taxation [387 Cyc 799}. 

97. Kelley v. Soe Guarantee, 
eter Commotion Ale 6235 a vallm Ve niully 
Canadian Bank of, omens vy. Pa- 
tricia Syndicate, 51 Ont. L. 42, 64 
DomLR 663. 

[a] For instance, where an in- 
surance company contracts to indem- 
nify for loss occasioned by accidents 
to employees of a partnership caused 
by negligence of the partnership, in- 
surer is not liable unless the accident 
occurred while the employee was en- 
gaged in work for the partnership 
and by reason of negligence for 
which the partnership was responsi- 
ble, because in this connection the 
partnership must be considered as a 


legal entity separate from the in- 
dividual members composing it. Kel- 
ley _v. London Guarantee, ete., Co., 
97 Mo. A. 623; 71 SW 2710. 


Rights and liabilities as to third 
persons generally see infra §§ 289- 


ee 
8. Menagh v. Whitwell, 52 N. Y. 

146 162, 11 AmR 683. 

aN partnership, though neither a 
tenancy in common, nor a corpora- 
tion, has some of the attributes of 
both. The well established rule 
which excludes creditors of the sev- 
eral partners from the partnership 
property until that has paid the debts 
of the partnership, is derived from 
the acknowledgment that a partner- 
ship is a body by itself.” Menagh v. 
Whitwell, supra. 

Application of assets to liabili- 
ties see infra §§ 888—456. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a) 


-§ 1721 


rights under insolveney®® and bankruptcy* laws, the 
exemption of its property from execution for the 
debt of the partnership or of individual partners,” 
and its liability for tort,* although it cannot, as such, 


be guilty of a crime.* 


Under statutory provisions® permitting a partner- 
ship to sue or be sued in its firm name,® or to acquire 
and transfer real property as a firm,’ it has been 
held that a partnership is an entity at least in so 
far as the statutory matters are involved, although 
it has been held to the contrary that a statute au- 
thorizing a partnership to sue or be sued in its firm 
name is procedural merely, and does not change the 
essential features of the partnership.® 


PARTNERSHIP 


facto firm.!® 


Under the civil law doctrine’ a partnership is an 


99. Ransom v. Wardlaw, 99 Ga. 
540, 27 SE 158; State v. Childers, 202 
Iowa 1377, 212 NW 638; Higgenson v. 


Fitzhenry, .5 Ky. Op. 84; Lawson v. 
Dunn, 66 N. J. Eq. 90,'57 A 415, But 
see State v. Krasher, 170 Ind. 438, 83 
NE 498 (if the partners are solvent, 
the firm is solvent; if the partners 
are insolvent, the firm is insolvent). 

[a] Partners solvent and firm in- 
solvent.—Although partners as in- 
dividuals may be perfectly solvent, 
the firm as such may be insolvent. 


Ransom y. Wardlaw, 99 Ga. 540, 27 
SE 158. : 
{[b] In the distribution of insol- 


vent estates by receivers a firm and 
its members are to be regarded as 
Gistinct parties. Lawson v. Dunn, 66 
Ne Hae 90,7594, A al. 

12) Jn’ re“Harley,/ 115 ed. 3595, In 
re Sanderlin, 109 Fed. 857; In re 
Mayer, 98 Fed. 976, 39 CCA 368; Peo. 
vy. Zangain, 301 Ill. 299, 133 NE 783. 

{a] For example (1) a partner- 
ship under the Bankruptcy Act is a 
distinct entity which may be ad- 
judged a bankrupt irrespective of any 
adjudication against the individual 
members. Mills v. Fisher, 159 Fed. 
897, 87 CCA 77, 16 LRANS 656; In re 
Bertenshaw, 157 Fed. 363, 85 CCA 
61, 17 LRANS 886, 13 AnnCas 986. 
(2) Adjudication of bankruptcy of 
partnerships generally see Bankrupt- 
cy § 89. : 

2. See Exemptions §§ 146-149. 

3. Zakas Bakery v. Lipes, 27 Ga. 
A, 712, 109 SE 537; Bigelow v. Pow- 
ers, 20 Ont. L. 559, 15 OntWR 517, 
25 Ont. L. 28, 20 OntWR 245, AnnCas 
1912C€ 959. ; 

[a] For example, an action may 
be maintained by a member of a part- 
nership, as by a third person, against 
the partnership for injuries to his 
property sustained through the neg- 
ligent operation of partnership ma- 
chinery by its employee, the action 
not being barred by the technical 
objection that, the firm not being a 
legal entity, he would be suing him- 
self. Bigelow v. Powers, 20 Ont. L. 
559, 15 OntWR 517, 25 Ont. L. 28, 20 
OntWR 245, AnnCas1912C 959. 

Liability of partnership for tort 
generally see infra §§ 364-369. 

4 Peo. v. Maljan, 34 Cal. A. 384, 
167 P 547. 

{a] Bmbezzlement.—A partner- 
ship is not a person separate from 
its component members in the sense 
that a corporation is a separate en- 
tity and therefore cannot, as such, 
be charged with embezzlement. Peo. 
v. Maljan, 34 Cal. A. 384, 167 P 547. 

Criminal responsibility of partner 
see infra § 393. 

Indictment of partnership see In- 
dictments and Informations § 235. 

5. See statutory provisions. 

6. Williams v. Wilson, 205 Ala. 
119, 87 S 549; Floyd v. Boyd, 16 Ga. 
A. 43, 84 SE 494: Peo. v. Zangain, 301 
Tll. 299, 133 NE 783. 

Suit by or against firm generally 
see infra §§ 456-568. 

7. Angell v. White Eagle Oil, etc., 
Co., 169 Minn. 183, 210 NW 1004. 

{a] Uniform Partnership Act.— 
The doctrine that a partnership is not 
an entity has been modified as re- 


é 


spects the right to take and convey 
title to real property by the Uniform 
Partnership Act. Angell v. White 
Eagle Oil, etc., Co., 169 Minn. 183, 
210 NW 1004. 

Firm property generally see infra 
§§ 176-208. 

Power of firm to hold title to real- 
ty see infra § 188. 

8. HE. I, DuPont de Nemours Pow- 
der Co. v. Jones, 200 Fed. 638; Byers 


v. Schlupe, 51 Oh. St. 300, 38 NE 117,. 


25 LRA 649; Whitman y. Keith, 18 
Oh. St. 134. 

9. Civil law generally see Modern 
Civil Law, 40 C. J. p. 1235. 

10. U. S.—Serralles v. Gallardo, 9 
F.(2d) 334. 

La.—Toelke v. Toelke, 153 La. 697, 
96 S 536; Stothart v. Hardie, 110 La. 
696, 34 S 740. 

Philippine.-—Compania Agricola de 
Ultramar v. Reyes, 4 Philippine 2. 

Porto Rico.—Peo. v. Rivera Zayas, 
29 Porto Rico 423; Finlay v. Finlay 
Bros. .etcs, “Rradime. 1Co:,. uss LOLrto 
RIGO 137k, 

Que.—Montreal v. Gagnon, 25 Que. 
Super. 178; Hill v. Ledoux, 14 Que. 
PEN SLO 

But see Froelich v. Sutherland, 57 
App. (D. CGC.) 294, 296, 22 F.(2da) 870 
(where the court said: “A partner- 
ship is a juridical person, in the sense 
that it may sue or be sued in the 
partnership name; but it has no ac- 
tual personality separate and dis- 
tinct from the persons who compose 
it. The capital and property of the 
partnership belong to the partners, 
actual, existing human beings, and 
not to an artificial entity. Article 
1675, Philippine Civil Code’’). 

“Two firms are separate legal en- 
tities, though one has grown out of 
the other by the admission of a new 


member.” Newman y. Eldridge, 107 
La. 315, 31 S 688. 
[a] New entity created.—When 


the partners form a valid partner- 
ship, a new entity is created separate 
and independent of the individual 
partners. 
Trading Co., 8 Porto Rico 371. 

[b] For example, while in most 
jurisdictions of the United States a 
partnership has no legal existence 
independently of its members, that is 
not the rule in Porto Rico where the 
civil law prevails. Peo. 
Zayas, 29 Porto Rico 423. 

[c] Federal Bankruptcy Act.—(1) 
The rule prevailing in the United 
States generally (see supra text and 
note 1), that a partnership is an en- 
tity under the Bankruptcy Law, (2) 
applies under such law as adminis- 
tered in the federal courts of Porto 
Rico (Cerecedo v. Calderon, 6 Porto 
Rico Fed. 620; In re Doria y Anguera, 
1 Porto Rico Fed. 353). 

11. Fonalledas v. San Juan Dist. 
Ct., 33 Porto Rico 31, 38; Quintana 
v. Ramirez, 22 Porto Rico 707, 716. 

“A partnership is a juridical person 
distinct from the natural persons of 
the members who compose it.” Quin- 
tana v. Ramirez, supra [quot Fonalle- 
das vy. San Juan Dist. Ct., supra]. 

12. Blanco v. San Juan Registrar, 
28 Porto Rico 159. 

'18. Sherwood v. His Creditors, 42 


Finlay v. Finlay Bros., etc., 


v. Rivera: 


[Pat Cxdal 149 


entity distinet from it component members,'® hav- 
ing been referred to by the courts as a juridical per- 
son!! or entity,!? an ideal being,1* a distinet per- 
sonality,!* a fictitious being,!® and a moral entity.*® 
It has been held in the Philippines, however, that a 
joint account partnership is not a juridical entity,** 
and that, if the articles of partnership are not re- 
corded in the mercantile registry as required by the 
code of commerce, the partnership does not acquire 
a juridical personality,'® although it may be a de 
In accordance with the civil law con- 
ception of its separate existence, a partnership pos- 
sesses the general attributes of legal personality,?° 
such as the power to contract,*+ sue and be sued,?? 


a. Ann. L038, LOT 3s) ao. 

“As soon as the partnership be- 
tween Sherwood and Martin was 
formed, their individual inter- 
ests or shares in the factory were 
vested in the ideal being known as 
the partnership.’’ Sherwood v. His 


Creditors, supra. 

14.  Stothart..v.. Hardie; 110. La. 
696, 34 S 740. 

15... Toelke, v. Toelke, 153%ua.. 697, 


704, 96 S 536. 

_“A particular partnership is a fic- 
titious being, distinct from the part- 
ners who compose it.’ Toelke v. Toel- 
ke, supra. 

16. Crepeau v. Boisvert, 13 Que. 
Super. 405. ; 

“A partnership is a moral entity, 
having an existence distinct from the 
personality of its members.” Crepeau 
v. Boisvert, supra. 

17. Aldecoa v. Warner, Barnes & 
Co., Ltd., 30 Philippine 153. 

[a] For example, a joint account 
partnership, not being essentially and 
really a mercantile company or firm, 
does not in itself constitute a jurid- 
ical entity like other ordinary asso- 
ciations recognized by law. Aldecoa v. 
Warner, Barnes & Co., Ltd., 30 Phil- 
ippine 153. 

18. Ang Seng Quen v. Te Chico, 12 
Philippine 547; Hung-Man-Yoc v. 
Kieng-Chiong-Seng, 6 Philippine 498. 

[a] For example, a mere unregis- 
tered commercial partnership is not 
in the legal sense a juridical person 
and has not the dignity, rights, or 
privileges of a mercantile partner- 
ship. Lichauco v. Lichauco, 33 Phil- 
ippine 350. 

19. Hung-Man-Yoc vy. Kieng-Chi- 
ong-Seng, 6 Philippine 498. 

[a] For example, a partnership 
not organized in conformity with the 
code of commerce and not included 
in any of the classes of partnership 
defined by the code, although it has 
no legal standing, is a partnership de 
facto, and the general provisions of 
the code applicable to all partnerships 


apply. Hung-Man-Yoe v. Kieng-Chi- 
ong-Seng, 6 Philippine 498. 
20. Fonalledas v. San Juan Dist. 


Ct., 33 Porto Rico 31; Blanco v. San 
Juan Registrar, 28 Porto Rico 159, 
162; Quintana vy. Ramirez, 22 Porto 
Rico 707. 

_‘J. M. Blanco & Company is a ju- 
ridical entity with its own personali- 
ey2 which, from the date of its forma- 
tion, gives it legal capacity. to ac- 
quire and hold properties of every 
kind and to perform any act or enter 
into any contract whatsoever, and the 
partners, in becoming members of 
the firm, retain independently of all 
partnership connection and as natu- 
ral persons their capacity to create 
juridical relations not only among 
themselves, but also with the part- 
nership itself or with third persons.” 
Blanco v. San Juan Registrar, supra. 


21. Blanco v. San Juan Registrar, 
supra. : 
22. Santiago Umpierre v. Wener, 


10 Porto Rico 505. See Quintana v. 
Ramirez, 22 Porto Rico 707 (holding 
that in order that a mercantile part- 
nership may enforce its’ rights 
against third parties through legal 


700 [47 C.J.] 


acquire and hold property,?* and incur debts.?* 

While, in accordance with 
the view that a partnership is not an entity distinct 
from its membership,”° it has been held that it can 
acquire no domicile or residence separate and dis- 
tinct from that of the partners composing it,?7 a 
contrary conclusion has been reached in other juris- 
dictions?® in accordance with the general rule there- 
in obtaining, recognizing the entity of a partnership 


[§ 173] 2. Domicile.*° 


as such.” 


[§ 174] 3. Partnerships with Identical Member- 
ship. Courts of jurisdictions denying the existence 
of a firm entity distinct from its component mem- 


action, it must be constituted by a 
public instrument and the instrument 


must be recorded in the mercantile 
registry). : 
la] For example, a commercial 


firm is a legal entity with the capaci- 
ty to sue and be sued. Santiago Um- 
pierre v. Wener, 10 Porto Rico 505. 

23. Fonalledas v. San Juan Dist. 
Ct., 33 Porto Rico 31, 38; Silva v. San 
Juan Registrar, 28 Porto Rico 164; 
Blanco v. San Juan Registrar, 28 Por- 
to Rico 159; Quintana v. Ramirez, 22 
Porto Rico 707, 716. 

“According to law, such juridical 
person has its rights and obligations 
and one of the rights consists in the 
acquisition, possession and enjoyment 
of corporeal property. The property 
acquired by the partnership belongs 
to the partnership and not to any of 
the members individually. The mem- 
bers have interests in the capital, 
but such interests follow the fortune 
of the partnership. It is only when 
the partnership is dissolved and liqui- 
dated that the members individually 
acquire the interests belonging to 
them.” Quintana v. Ramirez, supra 
[quot Fonalledas v. San Juan Dist. 
Ct., supra]. 

[a] For example, a partnership 
being a legal entity, the partnership, 
and not its members, owns the prop- 
erty of the firm. Silva v. San Juan 
Registrar, 28 Porto Rico 164. 

Louisiana law relative to firm hold- 
ing of immovable or real property 
see infra § 188 note 33 [b]. 

24. Rodriguez v. Ramirez, 19 Por- 
to Rico 440. bet 

[a] For example,.a partnership is 
a distinct legal entity primarily re- 
sponsible for its debts. Rodriguez v. 
-Ramirez, 19 Porto Rico 440. 

25. Citizenship for purposes of 
federal jurisdiction see Federal 
Courts § 69. 

26. See supra § 172. 

27. E. I. Du Pont de Nemours 
Powder Co. v. Jones, 200 Fed. 638, 
641; Faulkner v. Hyman, 142 Mass. 
53, 6 NE 846; Byers v. Schlupe, 51 
Oh. St. 300, 314, 38 NE 117, 25 LRA 
649. 

“A partnership is not, in our judg- 
ment, a legal entity, having, as such, 
a domicile or residence separate and 
distinet from that of the individuals 
who constitute it.” Byers v. Schlupe, 
supra [quot E. I. Du_Pont de Ne- 
mours Powder Co. v. Jones, supra]. 

[a] For.example, a partnership is 
not a legal entity, having a domicile, 
although for the purposes of taxation 
and for other purposes it may be 
treated by statutes as having a lo- 
eality. Faulkner v. Hyman, 142 Mass. 
53, 6 NE 846. 

[b] Despite code provisions that 
a partnership may sue or be sued 
by its own name, a partnership is not 
an entity, and cannot have a resi- 
dence separate and distinct from that 
of the partners composing it. E. I. 
Du Pont de Nemours Power Co. v. 
Jones, 200 Fed. 638. : 

23. Ruthven v. Beckwith, 84 lowa 
715, 45 NW 10738, 51 NW 1538; Fitz- 
gerald v. Grimmell, 64 Iowa 261, 20 
Nw 179: Clay, etc., Co. v. Douglas 


PARTNERSHIP 


ties. + 


[§ 175] 4. Powers and Acts as a Firm.*°® 
nership, even though it may not be regarded as strict- 
ly a legal entity,*° possesses certain powers as a 
body, such as the power to make contracts,** as, for 


88 Nebr. 363, 129 NW _ 548, 
LRA1915C 922, AnnCasi1912B 756. 

[a] Examples.—(1) A “partner- 
ship’ may be considered as a legal 
entity, known and recognized by the 
law, in that for judicial purposes it 
may be denied to have a residence in 
every county in which it does busi- 
ness, although neither partner re- 
sides in such county. Fitzgerald v. 
Grimmell, 64 Iowa 261, 20 NW 179. 
(2) Under Code § 2585, providing 
that when a corporation, company, or 
individual has an office or agency in 
any county for the transaction of 
business any suits connected with 
such office or agency may be brought 
in such county, an attachment. may 
be sued out against a partnership in 
any county in which it does business, 
on the ground that it is about perma- 
nently to remove therefrom, although 
none of the partners reside in such 
county. Ruthven v. Beckwith, 84 
Iowa 715, 45 NW 10738, 51 NW 153. 

Domic‘le generally see Domicile 19 
Ci Jape l 0. 

29. See supra § 172. 

30. See supra § 172. 

31. U. S.—In re Vetterlein, 28 F. 
Cas) INO. 16.920... be  obie nore 
Williams, .29.-B. ‘Cas: No. 17,7073 
Woods 493. 

Colo.——Campbell v. Colorado Coal, 
etc., Co.,-9.-Colo., 60, 10 P 248. 

Hawaii.—Laweliilii v. Hind, 3 Ha- 
wail Fed. 182. 

Ill.—Heinze v. Industrial Commn., 
288 Ill. 342, 346, 123 NE 598. 
pRliseen oi uc are v. Calcote, 28 Miss. 


County, 


Eng.—Banco de Portugal v. Wad- 
an bt App Cas. 16h. [aft 11 Ch.y Db: 

Man.—In re Gillespie, 23 Man. 5, 9 
DomLR) 394, .23 \ WestLR § 45, °'8 
WestWkly 791. 

“Where all the partners are the 
same and they carry on the same 
business under different partnership 
names, they are the same firm, and 
the assets of both nominal firms are 
equally applicable to the payment of 
all the creditors.” In re Williams, 29 
F. Cas. No. 17,707, 3 Woods 493. 

“A partnership is not a legal en- 
tity separate and distinct from the 
persons composing it...and it 
makes no difference that the same 
parties are engaged in two different 
lines of business under different part- 
nership names,—there is in law but 
one partnership.” Heinze v. Indus- 
trial Commn., supra. 

“Since the persons constituting 
both the firms mentioned in the 
agreed statement were the same, and 
they were engaged in carrying on 
the same business in. both places, 
there was in law but a single part- 
nership. The fact that there were 
two partnership names is of no im- 
portance, and ‘the assets of both 
nominal firms were equally applicable 
to the payment of all the creditors.’ ”’ 
Campbell v. Colorado Coal, ete., Co., 
9 Colo. 60. 62, 10 P 248. 

{a] Different places.—Two firms 
composed of the same persons, and 
having the same partnership name 
and engaged in the same kind of 


[§§ 172-175 


bers®° ordinarily deny the separate existence of two 
or more firms with an identical membership,*+ not- 
withstanding they may be conducting business un- 
der separate names.°* 
relaxed as to permit recognition of separate exist- 
ence under exceptional circumstances.** 
membership overlaps but is not identical, the firms 
are generally held to be distinct and separate enti- 


But the rule has been so far 


Where the 


A part- 


business, although in different places, 
are in law but one firm. Laweliilii 
v. Hind, 3 Hawaii Fed. 182. 

[b] Different names and books.— 
Where the membership of the alleged 
separate partnerships was identical, 
and the two firms did business at the 
same place, the fact that they. kept 
separate books and operated under 
separate names did not make them 
separate firms, but on the contrary 
they should be regarded in law as 
one firm. In re Gillespie, 23 Man. 5, 
9 DomLR '94, 23 WestLR 45, 3 
WestWkly 791. 


32.. See cases supra note 31. 

33. See cases infra this note. 

[a] Courts of equity treat firms 
with identical members as distinct 


entities where necessary to do sub- 
stantial justice. Buckner v. Calcote, 
28 Miss. 432 (three firms operating 
in three different places). 

[b] Under a corporate by-law re- 
quiring the names of two responsible 
persons on discounted paper, and pro- 
viding that a firm is a person for 
such purposes, two firms each com- 
posed of exactly the same individuals 
but in separate businesses under dif- 
ferent names are two separate “per- 
sons” within the aforesaid require- 
ment so as to justify an officer of 
the corporation in discounting paper 


containing the names of the two 
firms. Oswego Second Nat. Bank vy. 
Burt yi snwN. Vaneoos 

384 Gage v. Rollins, 10 Metc. 


(Mass.) 348; In re Haines, 176 Pa. 
354, 35 A 237; Hoover v. Bowers, 146 
Va. 84, 87, 135 SE 698. 

“When two separate and distinct 
partnerships have a common mem- 
ber, courts of equity deal with each 
separately as if there were no &om- 


mon member.” Hoover v. Bowers, 
supra. 5 
[a] For instance, where four par- 


ties formed a firm to engage in the 
ice business in Massachusetts un- 
der the name of “Gage, Hittinger & 
Co.,” and later the same four and a 
fifth party formed a firm under the 
name of “C. P. Gage & Co.” to ship ice 
to Alabama, a suit on a contract 
made in the business of C. P. Gage & 
Co. could not be brought in the names 
of the first four doing business as 
partners under the firm name of 
“Gage, Hittinger & Co.” without join- 
ing said fifth person, “C. P. Gage,” as 
party plaintiff, the firms being con- 
sidered as separate and not as one 
partnership. Gage v. Rollins, 10 
Metc. (Mass.) 348. 

Firms with common members gen- 
erally see infra. § 298. 

35. Powers of civil law partner- 
ships arising from conception of ju- 
ridical personality see supra § i172 
text and notes 9-24. 

36. See supra § $72. 

37. See cases infra notes 38—42. 

Power of partner to bind partner- 
ship in contract by firm name see in- 
Pre soles 

Representation by partners see in- 
fra §§ 308-310. 

Use of firm name'instead of indi- 
vidual names of the partners seo 
supra § 147. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- 


3 


per 
§§ 175-177] 


example, of joint adventure®® or suretyship;*® to 
borrow money?® and to mortgage its property;*+ and 
one who has contracted with the firm is estopped to 
A partnership may, as 
such, act as agent*® or attorney in fact** for others. 
A partnership cannot make an affidavit, and one 
signed only in the partnership name is ineffective.*® 
In the absence of statutes so permitting an action 
by a partner against his firm, or by a firm against 
one of its members, cannot be maintained.?® 

Firm as member of another firm. 
is so far a distinet entity that it may as such become 


question its authority.*? 


a member of another firm.?? 


[§ 176] D. Firm Property*S—l. In General. 
Anything which is a proper subject of ownership*® 
Thus firm capital or prop- 
erty may consist not only of actual eash,>? lands,°? 
or goods,°* but may also inelude the rendition of per- 
sonal services,°* the use of property owned by one 
or more of the partners as individuals,®® or the “part- 
ners’ mutual exertion of influence in each other’s 


may be firm property.®° 


388. Tusant v. Chas. Weitz Sons, 
195 Iowa 1386, 191 NW 884. 

ja] For example, a mutual agree- 
ment constituting a joint adventure 
may be made between individuals and 
firms. Tusant v. Chas. Weitz Sons, 
195 Iowa 1386, 191 NW 884. 

39. Tessier v. Crowley, 17 Nebr. 
207, 22 NW 422 (holding that a part- 
nership may become surety on an at- 
tachment undertaking). 

Representation by partners see in- 


fra § 355. 

40. Hobbs vy. State Nat. Bank, 
(Va.) 128 SE 46. : 

Representation by partners see in- 
fra. '§ 339: 

41. Allen v. Morgan, 5 Humphr. 
(Tenn.) 624 (a firm may bind itself to 
pay the debts of another, and mort- 
gage its property to secure the prom- 
ise). 

Representation by partners see in- 
fra §§ 329-331. 


As TuUtt) vyanDavis; 13) Calki #Az TL5, 
110) P* 690. 
43, iInd.—Albany Land Co. v. 


Rickel, 162 Ind. 222, 70 NE 158. 

La.—Jackson v. Porter, 8 Mart. N. 
S.. 200. t 

Minn.—Deakin v. Underwood, 37 
Minn. 98, 33 NW 318, 5 AmSR 827. 

Tenn.—Gordon v. Buchanan, 5 
Yerg. 71. 

Tex.—McCulloch County Land, etc., 
Co. v. Whiteford, 21 Tex. Civ. A. 314, 
50 SW 1042. Ls 

[a] For example, a partnership 
may be appointed agent to perform 
any act within the object for which 
the partnership was formed, and one 
of them may execute it in the part- 
nership name. Jackson v. Porter, 8 


Mart. N. S. (La.) 200. : 
Firm as agent generally see in- 
fra § 313. 
44. McCulloch County Land, ete., 


Co. v. Whiteford, 21 Tex. Civ. A. 314, 
50 SW 1042. 


45. See Affidavits § 24. 
46. See infra § 288. 
47. Willson v. Morse, 117 Iowa 


581, 91 NW 823; McLaughlin v. Mul- 
loy, 14 Utah 490, 47 P 1031; Warner 
v. Smith, 1 De G. J. & S. 337, 66 
EngCh 261, 46 Reprint 135. 

Firm as an entity generally see su- 
pra § 172. 

43. Partnership property in mines 
and minerals see Mines and Minerals 

809. : 
S ritie or ownership after dissolu- 
tion see infra §§ 805-809. 

49. See Property [32 Cyc 651 et 
seq]. 
#2) Real and personal property 
may equally be the substratum of 
partnership. Fall River Whaling Co. 
vy. Borden, 10 Cush. (Mass.) 458. 

50. Crops see infra § 206. 

Good will see infra § 205. 

Personal property see infra §§ 177— 

« 
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ership.°* 


ber:®° 


A partnership 
Estoppel. 


(AT CAI 752 


favor.”°* Patents are a proper subject of firm own- 


Personal knowledge and ability. An individual 
does not vest the firm with ownership of his personal 
knowledge or information,®*® or with the ownership 
of his inventive genius,°® merely by becoming a mem- 
A clear engagement on his part for such a 
result must be shown.®? 

Universal partnership. Where a true universal 
partnership exists,®? all property owned or acquired 
by the members is firm property.** 

One who permits his property to be 


used and held out as the property of a partnership 


[§ 177] 


Personal 


the partners 


187. 
Real property see infra §§ 188-204. 


51.. Minter vy. Minter, 80 Or. 369, 
a Es 97 fa aden lise 

52. Minter v. Minter, supra. 

53. Minter v. Minter, supra. 

54. Ky.—Heran v. Hall, 1 B. Mon. 
159, 35 AmD 178. 

peer aet v. Buffum, 14 Pick. 

Mich.—Thurston v. Detroit As- 


et etc., Co., 226 Mich. 505, 198 NW 
N. Y.—Dob v. Halsey, 16 Johns. 34, 
8 AmD 298. 
Ae C.—Holt v. Kernodle, 23 N. C. 
Eng.—Reid v. Hollinshead, 4 B. & 
C. 867, 10 HCL 836, 107 Reprint 1281, 
19 ERC 411; Meyer v. Sharpe, 5 
Taunt. 74, 1 ECL 49, 128 Reprint 614. 
55. Ala.—Rapier v. Gulf City Pa- 
per Co., 64 Ala. 330. 
AS cas Guay: sae v. Peoples, 42 Ark. 
Ga.—Dalton City Co. v. Dalton Mfg. 
Co., 33 Ga. 243. 
Ind.—Stumph vy. Bauer, 76 Ind. 157. 
pear Sey, v. Becht, 25 Minn. 
Nebr.—Murphy v. Warren, 55 Nebr. 
OL DUD a NAVY yO loe 
N. Y.—Champion v. Bostwick, 18 
Wend. 175, 31 AmD 376. 
Wis.—Wood v. Beath, 23 Wis. 254. 


N. B.—Lawton Saw Co., Ltd. v. 
Machum, 2 N. B.. Eq. 191. 
[a] For example, the firm capital 


may consist in the mere use of prop- 
erty owned by the individual part- 
ners separately. Champion v. Bost- 
wk. 18 Wend. (N. Y.) 175, 31 AmD 
376. 


56. Walden v. Sherburne, 15 
Johns, (N. Y.) 409; Cheap v. Cram- 
ond, 4 B. & Ald. 668, 6 ECL 645, 106 


Reprint 1079. 

57. See Patents. 

58. Jennings v. Rickard, 10 Colo. 
395, 15 P 677; Aas v. Benham, [1891] 
2 Ch. 244, 19 ERC 582. i 

[a] For example, a member of a 
partnership for locating mining 
claims discovered, some years before 
entering the firm, some ‘‘float’” on a 
mountain side and stuck a_ stake 
there. After the dissolution of the 
firm the discoverer returned to the 
spot and located a valuable mine. 
The firm acquired no interest in the 
mine. Jennings v. Rickard, 10 Colo. 


395.15 P 677, : 

59. Belcher v» Whittemore, 134 
Mass. 330; Burr v. De la Vergne, 102 
N. Y. 415, 7 NE 366. 

Right of firm to patents see Pat- 
ents. 

60. Knowledge and skill as con- 
tribution to firm capital see infra § 
184 text and note 10. 

Rendition of personal services as a 
proper subject of firm ownership see 


may be estopped to claim the contrary.®* 

Where no partnership exists®® each member of a 
joint enterprise retains ownership of property he 
contributed to prosecution of the business.*® 
2. Personal 
Contributed by the 
property 
on 


Property —a. Property 
Members—(1) In General. 
contributed to the firm by 
its formation®? or thereaft- 


supra text and note 54. 

61. Hill v. Miller, 78 Cal. 149, 20 
P 304; Blood v. Ludlow Carbon Black 
Co., 150 Pa. 1, 24 A 348. 

62. See supra § 5. 

63. Lyman v. Lyman, 15 F. Cas. 
No. 8,628, 2 Paine 11. 

64. Morris v. Brown, 177 Ala. 389, 
58 S 910; Janes v. Gilbert, 168 IIL. 
627, 48 NE 177: [aff 68 Ill. A. 611]; 
Taylor \v. Wilson, <538 oN. Fe 4655 
Adams v. Albert, 155 N. Y. 356, 49 NE 
929, 683 AmSR 675. 

65. What constitutes a partner- 
ship see supra §§ 1-20. 

66. Wittling v. Schreiber, (Mo. A.) 


202 SW 418. 
67. Cal.—Lamb v. Hall, 147 Cal. 
Hill v. Miller, 78 Cal. 


44, 81. P 288; 
149, 20 P 304. 
Mo.—Clinton First Nat. Bank v. 
Brenneisen, 97 Mo. 145, 10 SW 884. 
N. Y.—Spears v. Willis, 69 Hun 
408, 23 NYS 549; Morton v. Ostrom, 
33 Barb. 256. 
N. C.—Buie v. Kennedy, 164 N. C. 
290, 80 SE 445. 
Or.—Armstrong v. Hollen, 58 Or. 
5634, 115) P 423, 
Philippine.—Guevara v. De Ocampo, 
7 Philippine 104. % 
Wis.—Strong vy. Hoskin, 85 Wis. 
497, 55 NW 852. 
_ Eng.—Kenny’s Patent Button-Hole- 
ing Co. v. Somervell, 87 L. T. Rep. 
N. S. 878. 
Bae ER asa a Hamilton, 9 OntWR 


. {a] Lease.—(1) A lease of prem- 
ises in which the partnership busi- 
ness is carried on, held by one of 
the partners, may be contributed as 
firm property. Morton v. Ostrom, 33 
Barb. GN. pY¥s)) 266.) <2). Avilease ott: 
quarry, personal property used in it, 
and stone already quarried all be- 
came partnership property where 
transferred on formation of the part- 
nership. Quinn vy. Quinn, 81 Cal. 14, 
22 P 264. (3) A lease of land taken 
in his own name may be contributed 
by a partner to the capital stock, and 
becomes a partnership asset. Troy 
v. Hamilton, 9 OntWR 341. 

[b] Patent.—(1) Where an unpat- 
ented hay press was given to the firm 
on its formation as the inventor’s 
contribution to firm capital, a patent 
subsequently taken out by the in- 
ventor partner in his individual name 
and during the existence of the part- 
nership became firm property. Hill 
Vv.) Maller, (8) Cal. 149° °20) P- 304) *(@) 
Where a partnership is formed to 
work an invention already patented in 
the individual name of one of the 
partners, the invention and patent 
become partnership property. Ken- 
ny’s Patent Button-Holeing Co. y. 
Somervell, 38 L. T. Rep. N. S. 878. 
(3) A patent contributed by the part- 
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er®S becomes partnership’ property. 
Money paid for interest in firm. 
money paid by one partner to another on the forma- 
tion of a firm for an interest in a business which the 
parties are to conduct as a firm is not a partnership 
asset, but the individual property of the seller.°° 
Contribution in fraud of creditors. 
tributed by an insolvent partner to defraud his cred- 
itors’® nevertheless becomes firm property where the 
other members were ignorant of the fraud." 
Whether or not 
personal property owned or acquired by a partner 
has been contributed by him to the firm so as to be- 
come partnership property depends upon the inten- 
tion of the parties,’? as revealed by their conduct,*? 


[§ 178] (2) Intent of Parties. 


ner at the formation of the firm be- 
comes firm property. Spears v. Wil- 
lis, 69 Hun 408, 23 NYS 549. 

[ec] Stock of goods.—Clinton First 
Nat. Bank vy. Brenneisen, 97 Mo. 145, 
10 SW 884. 

{d] Right to exclusive use of 
premises.—Lamb v. Hall, 147 Cal. 44, 
81 P 288. 
' [e] In the Philippine Islands, un- 
der a general partnership of profits, 
personal or real property which each 
partner possesses at the time of the 
execution of the contract continues 
to be his private property, the usu- 
fruct only passing to the partnership. 
Jackson v. Blum, 1 Philippine 

68. Lyman v. Lyman, 15 F. Cas. 
No. 8,628,.2 Paine 11; Armstrong v. 
Hollen, 58 Or. 534, 115 P 423. 

[a] A legacy given to one part- 
ner, but contributed by him to the 
firm capital, becomes firm property, 
certainly after the lapse of many 
years. Lyman v. Lyman, 15 F. Cas. 
No. 8,628, 2 Paine 11. 

Ball v. Farley, 81 Ala. 288, 1 


70. See generally Fraudulent Con- 
veyances 27 C. J. p 395 

ks 
44 NE 1057, 57 AmSR 432 (holding 
that goods sold to a firm by one part- 
ner as capital became firm property, 
although the ‘contributing partner 
was insolvent and made the transfer 
to defraud his individual creditors, 
the other members being ignorant of 
the facts). 

72! /In re Amy,. 21... (2d):-301. 

[a] General intention.—There be- 
ing no evidence of an agreement or a 
definite intention as to the owner- 
ship of seats in exchanges, the court 
must hold the property to be part- 
nership or separate estate as best 
accords with the general intention of 


the parties. In re Swift, 114 Fed. 
947, 118 Fed. 348. 

73. In re Swift, supra; Marcus v. 
McFarland, 119 Md. 269, 86 A 337, 340 
[quot Cyc]. 

74, Ill.—Taft v. Schwamb, 80 IIl. 
289. 


Towa.—Baxter v. Rollins, 90 Iowa 
217, 57 NW 888, 48 AmSR 432. 

Md.—Marcus v. McFarland, 119 Md. 
269, 86 A 337, 340 [quot Cyc]. 


Mass.—Livingston v. Blanchard, 
130 Mass. 341. 
N. J.—Bowker v. Gleason, (Ch.) 7 


A 885. 

Oh.—Buchwalter v. Clendening, 2 
OnpeAs 130% 17 (Obs (CireCt. IN S374543 
35. Oh. Cir. Ct. 305. 

Pa.—Harris v. Rosenberg, 161 Pa. 
367, 29 A 44; McCullough v. Barr, 145 
Pa. 459, 22 A 962. 

Eng.—Hills'v. Parker, 7 Jur. N.S. 
833; Ex p. Kemp, 10 Morr.’ Bankr. 
Cag ou Clatkeve Richards, YY. S&C; 
Exch. 351, 160 Reprint 143. 

[a] Salary of army officer.—Un- 
der a partnership agreement provid- 
ing that ‘the salary or other benefit 
derived by either partner from an 
office which he may hold during the 
continuance of the partnership shall 
be treated as forming part of the 
profits of the partnership,” the salary 


Russell v. Cole, 167 Mass. 6, 


PARTNERSHIP 


The purchase 


Property con- 


of one partner received for his serv- 
ices aS an army Officer was held to 
be a part of the firm’s profits, the 
term “office” being broad enough to 
include an army office. Carlyon-Brit- 
COMoVeS tab, Osea pln Een 98s 

{b] Standing timber.—Where the 
partnership agreement provided that 
one member, while retaining owner- 
ship of certain land, should contrib- 
ute to the firm timber standing there- 
on for the purpose of cutting and 
sale, a proper construction of the 
partnership agreement made such 
timber personal property of the firm 
even before xwit was’ cut. Harris v. 
Rosenberg, 161 Pa. 367, 29 A 44. 

{c] , Legal fees.—Business brought 
into a law firm by one member be- 
comes, under a partnership agree- 
ment that all matters brought into 
the “concern” by the former member 
shall remain in his care as his own 
business, all other matters to remain 
the business of the concern, and nei- 
ther partner to have a claim on pend- 
ing business at the termination of the 
agreement, the business of the for- 
mer. Buchwalter v. Clendening, 2 
Oh TAM i13 9% IiOhe Cirs Oty Nis 454; 
jo Oh. Cir, C&.7305. 

75. Hepworth v. Henshall, 153 Pa. 
592, 25 A 1108. 

[a] Oral agreement.—Hepworth v. 
Henshall, 153 Pa. 592, 25 A 1103. 

76. Scutt v.- Robertson, 127— 11. 
135,019 SNE 85 afi 26 Sti FAS Seas 
Kvans._v.-. Hanson, 342. Tl. 234; 
Maugham v. Sharpe, 17 C. B. N. S. 
443, 112 ECL 443, 144 Reprint 179. 
See Gorder v. Pankonin, 83 Nebr. 204, 
119 NW 449, 131 AmSR 629 (equitable 
estate in lease enabling firm to sue 
for specific performance of a cove- 
nant to renew). 

[a] For example, a mortgage deed 
of personalty executed in favor of a 
partnership in the firm name to se- 
cure a loan operates as a convey- 
ance to those who carry on the busi- 
ness in’ that name when identified. 
Maugham v. Sharpe, 17 C. B. N. S. 
443, 112 ECL 448, 144 Reprint 179. 

77% In re-Amy, 21 F.(2d) 301. 

78. U. S.—In re Miner, 11 Fed. 
OG Giakopd Geni “Oeac, SLAIN ORI sNioy 
6,802, 1 Sumn. 1738; Lyman vy. Ly- 
man, 15 F. Cas. No. 8,628, 2 Paine 11. 

Mass.—Deutschman v. Dwyer, 223 
Mass. 261, 111 NE 877; Taber-Prang 
Art Co. vy. Durand, 189 Mass. 173, 75 
NE 221. 

Mich.—Dunlap v. Byers, 110 Mich. 
109, 67 NW 1067. 

Minn.—Person v. Wilson, 25 Minn. 
189. 

Eng.—Hills v. Parker, 7 Jur. N. S. 

3 ; 


Alta.—Warren v. Gallagher, 67 
DomLR 764, [1921] 2 WestWkly 346. 

[a] Tllustration.—Where plaintiff 
and defendant had entered into a 
partnership at will, a lease taken in 
defendant’s own name for a fixed 
term was held by him not as his in- 
dividual property, but in trust for 
the benefit of himself and of plain- 
tiff where the very reason for the 
existence of the partnership was to 
use the property leased. Deutsch- 


[§§ 177-179 


by the provisions of the copartnership agreement" 
or agreements preliminary thereto,’° by the terms of 
written instruments relative to the transfer of the 
property to or for use of the firm,’® by entries in the 
firm books,77 and by the use of the property in the 
firm business,*® although the mere fact that property 
is used in the firm business will not of itself show 
that it is firm property."® 
property in the firm business does not of itself alone ~ 
show that such property belongs to the individual 
partner purchasing it and not to the firm.*° 
last analysis the question is one of fact depending 
upon the particular circymstances involved in the 
case under consideration.*+ 

[§ 179] (8) Contribution of Use of Property. 


Conversely, failure to use 


In the 


se v. Dwyer, 223 Mass. 261, 111 NE 

[b] Leasehold.—Where a partner- 
ship agreement was made for the 
purpose of ‘exploiting a leasehold 
owned by one of the partners, the 
leasehold became partnership prop- 
erty held in trust for the purpose of 
the partnership. Warren v. Gallag- 
her, (Alta.) 67 DomLR 764, [1921] 2 
WestWkly 346. 

79. Summa v. Masterson, 215 App. 
Div. 159, 213 NYS 177; Campbell v. 
Mumford, 40 N. S. 37. 

[a] Tllustrations.—(1) Where a 
firm pays the rent of the premises 
occupied by the business, the lease 
of which was secured by one part- 
ner before the formation of the firm, 
this creates a partnership use, but 
does not make the lease a copartner- 
ship asset. Quinn vy. Reed, 85 Misc. 
510, 148 NYS 801. (2) Trade imple- 
ments belonging to one partner re- 
main his property, in the absence of 
an agreement that they are partner- 
ship property of a firm of masons. 
Summa v. Masterson, 215 App. Div. 
159, 2138 NYS 177. 

80. Kilgore v. Shannon, 6 Ala, A. 
537, 60 S 520. 

[a] TIllustration.—Where a mem- 
ber of a firm bought cattle on’ which 
plaintiff held a chattel mortgage and 
then sold them without accounting 
for the proceeds, and suit for con- 
version was brought against the firm, 
and the latter claimed that the cat- 
tle were not used in their business, 
and consequently could not be firm 
property, rendering them liable for 
conversion, the court stated that if 
the cattle were in fact purchased 
for the firm they were firm property 
even if not used in the business. 
users v. Shannon, 6 Ala. A. 537, 60 


81. See cases infra this note. 

{a] Held firm property.—(1) Cor- 
porate stock issued in name of in- 
dividual but later reissued in name 


of firm. Wehrman v. Moore, 186 
Iowa 1124, 173 NW 154. (2) Lease. 
Struthers v. Pearce, 51 N.)\ Ys 357: 


Brown v. Beecher, 120 Pa. 590, 15 A 
608, 12 A 68. (3) Leasehold in coal 
mine. Patterson v. Silliman, 28 Pa. 
3804. (4) Lease of salt works. Hillis 
Vv. Parker, {7 JurscN. S: 833.8 (6)? Op= 
tion to buy coal in mine. Kyle v. 
Griffin, 76 W. Va. 214, 85 SE 559. 
(6) Patent. Kenny’s Patent Button- 
Holeing Co. v. Somervell, 38 L. T. 
Rep. N. S: 878. (7) Right to con- 
tinue in the occupancy of property. 
White: v. Long; 289) Pa.) 525.) 137 A. 
673. (8) Seats on exchanges. In re 
Swift, 114 Fed. 947, 118 Fed. 348. 
(9) Trade-mark. Filkins v. Black- 


ae 9) HssCas; Noy 4,786, 13 Blatchf. 
[b] Held individual property.— 


(1) Chronometers.. Penny v. Black, 
22 N. Y. Super. 310. (2) Live stock. 
Beaumont Pasture Co. y. Sabine, etc., 
R. Co., (Tex. Civ. A.) 41 SW 543. (3) 
Money in bank. Barett v. Foote, 
(Mo.) 187 SW 67. (4) Mortgage. 
Niagara County Nat. Bank v. Lord, 
33 Hun (N. Y.) 557. (5) Right to use 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


pi 
ig 


| | When a partner puts into the partnership only the 
use of certain property, its ownership is not vested 


§§ 179-182] 


in the firm;®? but if the firm has 


right of using the property up in the ordinary course 
of the partnership, or of disposing of it and using 
its proceeds, there is ample evidence of an intent 
that it shall become firm property.** 

[§ 180] (4) Requisites and Sufficiency of Trans- 
While an express assignment from the partner 
to the firm is not essential to a contribution of prop- 
erty,** the absence of a formal assignment may be 
determinative of the issue in a doubtful case.*® 
all of a partner’s interest 
in the assets of an existing partnership to a new 
partnership passes the assets, the existence of which 


fer. 


general bill of sale passing 


is unknown, to the parties.*® 


[§ 181] b. Property Contributed by Third Per- 
Personalty which third 


sons on Formation of Firm. 
persons have contracted to convey 


firm name. Marcus v. McFarland, 
119 Md. 269, 86 A 337. (6) Salary of 
partner received from public office. 
Clarksv.. Richards, 1. ¥.).&.C. Exch. 
351,0.160. Reprint 143. (7): Ships. 
Curtish ve erry, 6 Viesusd@,, 139, 31 
Reprint 1285. (8) Stock exchange 
membership. In re Amy, 21 F.(2d) 
S0st. (Oo) Stocks. and ibonds; —.1n. re 
Bailey, 187 Pa. 381, 41 A 293. 

[ce] Property held firm asset for 
some purposes and not for others.— 
Where persons enter into a partner- 
ship agreement whereby one of them 
is to contribute the whole capital, and 
the profits, after the payment of the 
expenses, interest on the capital, and 
the annual salary of the other per- 
son are to be divided equally between 
them, the capital becomes partner- 
ship property for the purpose of sub- 
jecting the firm to liability for in- 
surance premiums thereon, although 
the contributing partner was enti- 
tled to repayment of the capital be- 
fore the other partner could take any- 
thing as_ profits. Livingston v. 
Blanchard, 130 Mass. 341. 

82. Stumph v. Bauer, 76 Ind. 157; 
Taber-Prang Art Co. v. Durant, 189 
Mass. 173, 75 NE 221; Van Voorhis 
Vv. Webster, 85 Hun 591, 33 NYS 121; 
Penny vy. Black, 22 N.Y. Super. 310; 
Hart v. Hart, 117 Wis. 639, 94 NW 
890. 

[a] For example, an agreement, 
made upon the formation of a part- 
nership, that one partner shall con- 
tribute certain machinery to the cap- 
ital stock of the firm, the other to 
make a certain annual payment of 
noney in consideration of such con- 
tribution, does not make the machin- 
ery the property of the firm. Camp- 
bell v. Mumford, 40 N. S. 37. 

{b] Wse of capital.—Where the 
partnership agreement expressly pro- 
vides that capital, the use of which 
is contributed, shall remain the prop- 
erty of the contributing partner, such 
property does not become firm assets. 
Stumph v. Bauer, 76 Ind. 157. 


83. See supra § 178. 
84 In re Swift, 114 Fed. 947, 118 
Fed. 348; Wright v. Scotton, 13 Del. 


Ch. 402, 121 aN 69, 31 ALR 1162 Laff 
13° Del. Ch. 214; 117 Ate LL. Ouinn 
v. Reed, 85 Misc. 510, 148 NYS 801. 

[a] MTllustrations.—(1) Where de- 
fendant, the owner of a garage busi- 
ness, sold it to one of plaintiffs, with 
a covenant not to engage in a com- 
petitive business, and the purchaser 
formed a partnership to run the busi- 
ness purchased, the covenant inured 
to the benefit of the persons asso- 
ciated with the purchaser as part- 
ners by virtue of the formation of 
the partnership, without the neces- 
sity of a formal assignment of the 
agreement. Wright v. Scotton, 13 
Del. Ch. 402, 121 x 69, 31 ALR 1162 
[aff 13 Del. Ch. 214, 117 A P30 C2) 


; [47 C. J.—48] 
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or exercises the 


A 


tributed shall belong to the contributing partner. 
But the mere use of partnership funds in the ac- 
quisition of personalty does not necessarily make it 
firm property,?! and where the facts show that prop- 
erty acquired in the name of an individual member 
with partnership funds and without fraud was in 
fact for his personal account, it will be held indi- 


92 


vidual property.°? 
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formation is firm property.** 

[§ 182] c. Personalty Acquired with Firm Funds. 
Personalty purchased from third persons with part- 
nership assets is ordinarily to be regarded as firm 
property,*® even though taken by a member in his 
individual name,*® and despite the fact that the 
partnership agreement provides that all capital con- 


r.29 


Personalty acquired by expendi- 


ture of firm funds under an agreement that it shall 


to a firm on its 


Where it is understood that a lease 
of the premises occupied by the firm 
business, procured by one partner be- 
fore formation of the partnership, 
shall become firm property, or where 
the partners regard it as such, no 
formal assignment is essential to 
ownership of the lease by the firm. 
ee v. Reed, 85 Misc. 510, 148 NYS 


Necessity of formal assignment to 
convert firm property into individual 
property see infra § 208. 

85. McWilliams Mfg. Co. v. Blund- 
11 Fed. 419, Matter of Welch, 

427, 137 NYS 941, 9 Mills 
Surr, 411. 


[a] For example, leases of piers 
standing in the name of an executor 
personally, prior to the formation of 
a partnership between himself and 
the testator, were not, in the absence 
of assignment, partnership property, 
especially where other similar leases 
did run to the firm, and the execu- 
tor should be charged with only one 
half the value of the plant upon the 
piers at the testator’s death. Mat- 
ter of Welch, 77 Misc. 427, 137 NYS 
941, 9 Mills Surr. 411. 

[b] Patent taken out in individual 
name of member of existing firm be- 
longed to such individual and was 
not firm property in the absence of 
an assignment. McWilliams Mfg. 
Co. v. Blundell, 11 Fed. 419. 

sé. Cram v. Union Bank, 1 Abb. 
Dec. (N. Y.) 461, 4 Keyes 558 [aff 42 
Barb. 426]. 

[a] For instance, a transfer of 
one half of all the property and val- 
uable things of an old firm, on dis- 
solution to an individual who con- 
tributed all that he received to a 
new firm, carries with it a one-half 
interest in a bank account of the old 
firm, even though all the parties were 
in fact ignorant of its existence. 
Cram vy. Union Bank, 1 Abb. Dec. (N. 


cannes 4 Keyes 558 [aff 42 Barb. 
426]. 

$7.. Scutt v., Robertson, .127 51H. 
OD Osu reo lt. 

[a]. Illustration.—Where one H. 


B. Scutt owned a patent for the man- 
ufacture of wire, and assigned such 
patent to a corporation of which he 
became a stockholder, and following 
infringement litigation the corpora- 
tion stopped manufacture, and plain- 
tiff agreed to grant a license to man- 
ufacture to such stockholders as de- 
sired to form a partnership for this 
purpose, the license belonged to the 
firm, even though granted in the 
name of ‘“Scutt,” as an individual, 
and he was bound to account to the 
firm for proceeds of the sale there- 


of. Scutt v. Robertson, 127 Ill. 135, 
19 NE 851. 
ont U. S.—In re Minor, 11 Fed. 


Ala.—Kilgore v. Shannon, 6 Ala. A. 


become firm property is 
Whether or not personalty acquired with firm funds 
becomes individual or partnership property depends, 


a partnership asset.®* 


537, 60 S 520. 
Fla.—Allen v. Hawley, 6 Fla. 142, 

63 AmD 198. 7 
Mo.—Clinton First Nat. Bank v. 

Brenneisen, 97 Mo. 145, 10 SW 884. . 
N. Y.—Robinson v. Gilfillan, 15 Hun 


267, Davies v. New York Concert 
Co;213 NYS 7139p fait W2se Ne eye Goo. 
mem, 29 NE 147 mem]; Wilde v. 
Jenkins, 4 Paige 481. 

Tex.—Williams v. Meyer, (Civ. A.) 
64 SW 66. 

: ds, Oe Wr 

Va. 223 


Eng.—Ex p. Free, 2 Glyn. & J. 250. 

[a] Leasehold.—Carlisle v. Mul- 
hern,7 £9) Mio: 56% 

{[b] Machinery.—Robinson y. Gil- 
fillan, (15 Bon ‘(NAYS )e26% 


[c] Steamboat.—Allen vy. Hawley, 
6 Fla. 142, 63 AmD 198. 
[dad] Steck of goods.—In re Minor, 


11 Fed. 406. 

89. Clark v. Lewis, 172 Ark. 554, 
289 SW 775; Fairfield v. Phillips, 83 
Iowa 571, 49 NW 1025; Wolf v. Sell- 
ing, 25 NYS 963; Hix p. Hinds; 3) De 
G. & Sm. 613, 64 Reprint 629. 

[a] For example, personalty pur- 
chased by one partner with partner- 
ship funds and for the partnership 
account, but in his own name, is firm 
property. Hx pp. hinds) 3 De G. & 
Sm. 613, 64 Reprint 629. 

[b] Liquor license.—Wolf v. Sell- 
ing, 25 NYS 963: 

[ce] Oil lease.—Where the inten- 
tion is to hold and develop an oil 
lease as partnership assets, the court 
will deem it immaterial that the deed 
is taken in the name of one of the 
parties as a trustee. Clark v. Davis, 
172 Ark. 544, 289 SW 775. 

[da] Shares of stock.—Ex p. Hinds, 
3 De G. & Sm. 613, 64 Reprint 629. 


[e] Mining stock.—Fairfield v. 
Phillips, 88 Iowa 571, 49 NW 1025. 
poet Snyder v. Lunsford, 9 W. Va. 

91. Whitcomb v. Whitcomb, 85 Vt. 


76, 81 A 97, AnnCas1913E 1015. 

92. Maybin v. Moorman, 21 S. C. 
346; Walton v. Butler, 29 Beav. 428, 
54 Reprint 693. 


[a] Corporate stock.—Maybin v. 
Moorman, 21 C293 468i 
[b] Ship.—Walton v. Butler, 29 


Beav. 428, 54 Reprint 693. 

93. Burr v. De la Vergne, 102 N. 
Y. 415, 7 NE 366 (where expenses of 
experimentation respecting an inven- 
tion were paid by firm funds, the 
firm was entitled to a patent issued 
thereon). See Whitcomb vy. Whit- 
comb; (85 Vt. -76,. 8-2 A> 97, Annas 
1913E 1015 (where a patent acquired 
with firm funds did not become prop- 
erty of the firm but the firm acquired 
an equitable interest therein by vir- 
tue of an agreement between the 
partners that each was to have an 
undivided half interest in the patent). 
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in the final analysis, upon the facts and cireum- 
stances of the particular case,°* the question being 


one of intention.?°® 


[§ 183] d. Property and Rights Acquired in Con- 
As a general rule 
property acquired or accumulated by the firm during 
the prosecution of the firm business is to be regarded 
A. debt due a firm from a third 
person®? or from a partner®® is firm property, al- 
though in the latter case it has been held that only 
a rateable share of such debt is to,be regarded as 
A bond given to one partner on ac- 
count of a debt due the firm! and a note payable to 
a partner on account of a firm obligation” are part- 
nership property. But where the facts show that a 
security for a loan is in fact intended for an indi- 


nection with Firm Transactions. 


as firm property.°® 


firm property.°° 


PARTNERSHIP 


will be held individual property. A 
a principal debtor arising from payment of a surety 


[$§ 182-184 


A claim against 


obligation of a firm is partnership property.* 


ways true.°® 


nership asset.7 
[§ 184] 


vidual member rather than for the firm, such security 


94. See cases infra this note. 
.{a] Held firm property.—(1) Cat- 
tle. Kilgore v. Shannon, 6 Ala. A. 


537, 60 S 520. (@) Patent, Burr v. 
Re la Vergne, 102 N. Y. 415, 7 NE 

6. 2 

{b] Held individual property.— 
(1) Proceeds of life insurance pol- 
icies. Bartlett v. Goodrich, 153 N. Y. 
421, 47 NE 794. (2) Shares of stock. 
Hx p Connell, 3 Deac. 201. (3)-Ship. 
Walton v. Butler, 29 Beav. 428, 54 Re- 
print 693. 

95. Green v. Whaley, 271 Mo. 636, 
197 SW_ 355. 

96. Strong v. Hoskin, 85 Wis. 497, 
55 NW 852. 

[a] Money received in compromise 
of a claim possessed by the partner- 
ship is firm property. Merchants’, 
etc., Nat. Bank yv. Kern, 8 Pa. Dist. 
75 [aff 193 Pa. 67, 44 A 334]. 

[b] Forfeit money paid a firm on 
account of breach of contract is a 
partnership asset. Kayser v. 
Maugham, 8 Colo. 232, 6 P 803. 

{c] Judgments.—(1) A judgment 
in contract recovered after dissolu- 
tion of the firm upon a cause of ac- 
tion accruing to 
tion is partnership property. Rich- 
ards v. Maynard, 166 Ill. 466, 46 NE 
1138 [aff 61 Ill. A. 336] (damages re- 
covered for a breach of contract, ac- 
ecruing before the death of a part- 
ner, are firm assets, although the re- 
covery was obtained after death). 
(2) Judgments recovered for a tort to 
a firm are partnership property. Col- 
lins v. Butler, 14 Cal. 223. 

{d] Government awards (1) to in- 
dividual members of a firm for losses 
sustained by the confiscation of firm 
property are not firm assets. Camp- 
bell v. Mullett, 2 Swanst. 553, 36 Re- 
print 727 (award by British govern- 
ment under treaty for capture and 
confiscation of American merchant- 
men). (2) But firm goods confiscat- 
ed and later returned in specie re- 
main partnership property. Thomp- 
son v. Ryan, 2 Swanst. 565 note, 36 
Reprint 732 (holding that, when 
goods which are captured by an alien 
enemy are returned “‘in specie,” they 
are firm property). 

[e] Dividends on insurance pol- 
icies carried for the firm are part- 
nership assets. Middleton v. Twomb- 
ly, 125 N. Y: 520, 26 NE) 621. 

97. Soule v. Borelli, 80 Conn. 392, 
Coma TO: 

Lien on real estate for firm debt 
see infra § 188. 

98. George v. Morison, 93 Md. 132, 
48 A 744; Hoey v. Fechtenberg, 56 
Mise. 576, 106 NYS 1090. 

[a] Liability for overdraft drawn 
by member on account of firm prof- 
its.—Hoey v. Fechtenberg, 56 Misc. 
576, 106 NYS 1090. 

[b] Payment by member.—Per- 
sonalty transferred to a firm by one 
of its members on account of an ob- 
ligation due the firm from him in his 
capacity as a third party is part- 


it before dissolu- | 7 


nership property. Brown v. McFar- 
land, 41 Pa. 129, 80 AmD 598 (hold- 
ing that, where one of two partners 
executes his note to the firm for an 
indebtedness of another firm in which 
he is concerned, the note belongs to 
the partners jointly). 

99. McCormick’s App., 55 Pa. 252. 
See Walker v. Pitts, 210 Ala. 516, 98 
S 278 (holding that a partnership 
agreement in a ferry business, au- 
thorizing a reimbursement to one co- 
partner.of a certain’sum for expenses 
incurred in acquiring a franchise 
right, to be paid out of the net pro- 
ceeds from operating the ferry be- 


1+ fore a division of profits was to be 


had, did not make that sum, or any 
part of it, a partnership asset so as 
to require the partner to be reim- 
bursed to account to the other for 
one half of the sum so received). 
[a] For instance, where two part- 
ners are individually indebted to the 
firm, it is only one half the net bal- 


ance after adjustment of accounts 
that is firm property. McCormick’s 
App:, 55) Paly252! 
ie Allison v. Davidson, 17 N. C. 
2. Géillisse v. Gibson, 6 La. Ann. 
125. 
{a] For instance, where a note 


was made payable to a partner but 
was entered in the books of the firm 
as a credit of the payor on his ac- 
count with the firm, and for sixteen 
months thereafter the payee, pre- 
sumably with knowledge of such en- 
try, raised no objection, the note was 
held firm property to which the liqui- 
dating partner was entitled as against 
the claims of the legal representa- 
tive of the deceased partner payee. 
Gillisse v. Gibson, 6 La. Ann. 125. 

3. Ricketts v. Murray, 73 Fed. 690, 
19 CCA 648. 

[a] Bond and mortgage.—Rick- 
a v. Murray, 73 Fed. 690, 19 CCA 
4 Parker v. Gregg, 23 N. H. 416 
(holding that, when the members of 
a partnership are sureties for the 
debt of another, and one partner is 
compelled by the creditor to pay the 
debt, he is entitled to be credited in 
the firm account for such payment; 
and accordingly the claim against the 
principal debtor is an asset of the 
firm). 

5. Baily v. Brownfield, 20 Pa. 41 
(holding that money borrowed for 
partnership business belongs to the 
firm, although the partners may give 
their individual obligations for its 
repayment). 

6. In re Kendrick, 226 Fed. 978. 

{a] For instance, where two part- 
ners signed notes jointly, but with- 
out use of the partnership name, and 
borrowed money which they used to 
purchase additional stock in trade 
for the partnership in excess of the 
capital fixed at four thousand dol- 
lars, the mere fact that the borrowed 
money was used for purchase of addi- 


e. Profits.® 
nership business are partnership property,® although 
some partners contribute money or property and 
others labor and skill,?° or the profits as an incident 
of a transaction undertaken by an individual part- 
ner for the benefit of the firm.1+ 
the firm before dissolution on a transaction finaliy 
completed thereafter are firm property,” as are also 


Money borrowed for firm business ordinarily be- 
comes a partnership asset,® although this is not al- 


A covenant for the benefit of the firm is a part- 


Profits received from part- 


Profits made by 


x 


tional stock did not authorize a find- 
ing that the borrowed money was 
firm capital. In re Kendrick, 226 
Fed. 978. 

“7. Townsend v. Jarman, [1900] 2 
Ch D698. 

fa] Illustration.—Where one part- 
ner covenants with the other that he 
will not conduct a similar business 
within certain limits after dissolu- 
tion of the firm, such covenant con- 
stitutes an asset of the partnership 
and passes on the partners’ assign- 
ment of their shares in the firm. 
genie v. Jarman, [1900] 2 Ch. D. 
698. 

8. <Ascertainment and division of 
profits of: 

Dissolved firm see infra § 864. 
Going concern see infra § 232. 

9. Leeds v. Townsend, 89 Ill. A. 
646; Currier v. Hallowell, 158 Mass. 
254, 33 NE 497; Spears vy. Willis, 151 
N. Y. 4438, 45 NE 849. 

[a] For instance, profits, from ar- 
ticles manufactured under patents 
used as firm property, are themselves 
partnership assets for which the pat- 
ent-holding partner must account to 
his copartner. Spears v. Willis, 151 
N. Y. 443, 45 NE 849. 

{[b] Building a railroad and mar- 
keting its securities.—All the profits 
accruing from building an electric 
road and marketing its stocks and 
bonds are partnership assets. Leeds 
v. Townsend, 89 Ill. A. 646. 

[ec] Premiums on bills of ex- 
change.—The premiums on bills of 
exchange drawn for a part of the 
capital contributed by one partner 
are firm property. Stoughton  v. 
Lynch, 2 Johns. Ch. (N. Y.) 209. 


10. Potter v. Moses, 1 R. I. 430. 
eae Wilson v. Cobb, 29 N. J. Eq. 
[a] For example, profits received 


on the ultimate sale of bonds bought 
by a partner to protect the firm’s 
holdings of other bonds of the same 
issue are partnership property. Wil- 
son v. Cobb, 29 N. J. Eq. 361. 

12. Osment v. McElrath, 68 Cal. 
466, 9 P 731, 58 AmR 17; Varnum vy. 
Winslow, 106 Iowa 287, 76 NW 708; 
Hampton v. Wooley, (Tex. Civ. A.) 
136 SW 1140. See Clark v. Jones, 50 
Cal. 425 (holding that profits accru- 
ing intermediate to entry of the de- 
cree of dissolution are to be treated 
just as profits accruing prior to en- 
try of such decree). 

[a] TIllustration.—Where a _ con- 
tract for the sale of land on com- 
mission was made with a brokerage 
partnership, and allisthe negotiations 
for sale and the sale itself occurred 
while the partnership was in effect, 
it is no defense to a suit by the re- 
maining partners against their part- 
ners in the transaction of sale for a 
share of commissions that the part- 
nership had terminated before the 
Coed ee ae amet was) executed. 

ampton vy. ooley, (Tex. Civ. A. 
136 SW 1140. Mas Ra 


For later cases, developments and changes in the law see cumulative Annotations, same title, page ahd note number. 


r 184-188] 


Parents made by a receiver of a firm,*® a liquidating 
partner,'* or a partner who has wrongfully excluded 
his copartner from the business,'® or a partner con- 
tinuing the business after dissolution and using cap- 
ital contributed by his copartner.® But profits made 
by partners, individually, after dissolution of the 
firm are not partnership property,’ as where prof- 
its are made by a partner after he has become the 
individual owner of the former assets of the firm 
or of a part of them. 

[§ 185] f. Goods Manufactured. Goods manufac- 
tured by a partnership are firm property,!® even 
though the partnership agreement provides that cap- 
ital contributed shall remain the property of the con- 
tributing partner.?° 

[§ 186] g. Improvements.?!_ Improvements, on 
individually owned realty, paid for out of firm funds 
are partnership property in so far as they have not, 
by reason of their character, become fixtures.?2 Im- 
provements made with partnership funds upon land 
owned by one partner but used in the firm business 
are, as between the firm and the heirs of the land- 


13. McMahon v. McClernan, 10 W. { commissions. 
Va. 419. But see Whitesides v. Laff-| (Mo.) 199 SW 938. 
erty, 3 Humphr. (Tenn.) 150 (hold- 


PARTNERSHIP 


Smith y. Newhouse, 


partnership at will leased a place and 


[47 C.J.] 755 
owning partner, to be regarded as personal property 
belonging to the partnership.?° 

Lien for improvements on land of third persons. 
The partnership statutory lien for materials and 
labor furnished in the improvement of real estate 
is an interest in land and vests not in the partner- 
ship, but in its individual members, the partnership 
having only an equitable interest.** 

[§ 187] h. Evidence of Ownership. The usual 
rules respecting- admissibility?® and sufficiency?® of 
evidence apply to evidence respecting the issue of 
whether personal property is a firm or individual 
asset.27 Where the source of money is unknown, the 
fact that it has been deposited in a bank in the firm 
name stamps it as firm property in the absence of, 
evidence to the contrary.?* 

[§ 188] 3. Real Property?®—a. Power of Firm To 
Hold Title in General.°° In the absence of statutory 
provisions so permitting,*®+ such as the Uniform Part- 
nership Act where so construed,*? a partnership can- 
not, as such, hold the legal title to real estate,** al- 
though it may be regarded in equity as the property 


29. Cross references: 
Improvements not iri ees real 
estate see supra § 1 


(2) Where a 


ing that profits made by one partner 
with firm funds, while receiver of 
the firm, are not to be accounted for 
as firm profits). 

14. JIll.—Kimball v. Lincoln, 5 Ill. 
A. 316 


Mass.—Freeman v. Freeman, 142 
Mass. 98, 7 NE 710. 
’ ee ae Reve vy. Folkes, 60 Miss. 
76. 

N. C.—Pitt v. Moore, 99 N. C. 85, 
5 SE 389, 6 AmSR 489. 

Pa.—Smith v. Ervin, 3 Pa. Dist. 


485; Fithian v. Jones, 12 Phila. 201. 

Eng.— Lambert Vv. Lambert, Tay Re 
16 Eq. 320 [aff 29 L.. T. Rep 
878]; Willett v. Blanford, 
253, 23 EngCh 253, °66 Reprint 1027; 
Cook v. Collingridge, Jac. 607, 4 
EngCh 607, 37 Reprint 979, 19 ERC 
634 


See Dowling v. Gally, 33 La. Ann. 
893 (holding that the right to claim 
profits after dissolution was lost by 
accepting a settlement excluding 
such profits). 

15. Major v. Todd, 84 Mich. 85, 47 
NW 841; Hartman v. Woehr, 18 Nei 


Eha.»388>3. ‘Tolanuy. Carr, 12° Daly cN. 
YS 520: Cole v. Moxley, 12 W. Va. 
730. 

16. Durbin vy. Barber, 14 Oh. 311 


(holding that, if a court of equity 
fixes upon an antecedent time at 
which a partnership shall be consid- 
ered as having determined, and it ap- 
pears that the capital of one part- 
ner was subsequently employed by 
another, who.continued to carry on 
the business, the former is entitled 
to such proportion of the profits as 
his capital thus retained bears to the 
whole capital). 

17. Smith v. Newhouse, (Mo.) 199 
SW 938; Brady v. Powers, 112 App. 
Div. 845, 98 NYS 237 [mod-105 App. 
Div. 476, 94 NYS 259, and aff 188 N. Y. 
626 mem, 81 NE 1160 mem]. See 
Oteri v. Oteri, 37 La. Ann. 74 (dis- 
solution not proved). 

[a] Illustrations.—(1) Where §S 
Bros. and N were in partnership in 
buying and selling land for them- 
selves and for third parties on com- 
mission, and had an oral option to 
sell certain lands, but had been un- 
successful in their attempts to sell 
such lands, and had quit trying to 
sell them before the dissolution of 
the partnership, and after the disso- 
lution N made no effort to sell the 
Jands, took no further interest in 
them, and devoted none of his time 
to their sale, but S Bros. and their 
successors by their personal efforts 
sold the land, and, so far as appeared, 
their actual services were worth the 
full sum received as commissions, 
N was not entitled to any share in the 


Fa 
& 


gave bicycle races, and after disso- 
lution of the partnership some of the 
former partners continued in the 
same business but used no part of the 
firm assets, profits realized after dis- 
solution were not assets of the old 
firm. Brady v. Powers, 112 App. Div. 
845, 98 NYS 237 [mod 105 App. Div. 


476, 94 NYS 259, and aff 188 N. Y. 
626 mem, 81 NE 1160 mem]. 
18. Conn. —Patterson v. Kellogg, 


53 Conn. 38, 22 A 1096. 

Del.—Reybold v. Dodd, 1 Del. 401, 
26 AmD 401. 

N. J.—Phillips v. Reeder, 18 N. J. 
Bq. 95. 

N. Y.—White v. Reed, 124 N. Y. 
468, 26 NE 10387; White v. White, 55 
N. Y. Super. 417, 14 NYSt 738. 

Pa.—Plumly’s App. 16 A 1728; 
Plumly v..Plumly, 6 Pa..Go. 72. 


ashe Snyder v. Lunsford, 9 W. Va. 
223 
20. Snyder v. Lunsford, supra. 


21. Improvements constituting 
paae estate see passim infra §§ 188—- 
04. 


22. Lane v. Tyler, 49 Me. 252. 

2oee Wintec Mint, 84 Now eed. 
560, 100 A 754 [aff 88 N. J. Eq. 346 
mem, 102 A 1053 mem]. 
24. page v. Borelli, 80 Conn. 392, 


68 A 
in See Evidence §§ 89-162, 166-— 
oO . 

26. See Evidence §§ 1730-1806. 


27. See cases infra this note. 


[a] Evidence admissible.—(1) 
Where it is material to determine 
whether personal property owned 


equally by two partners and used in 
the partnership business is owned 
jointly as partnership property or in- 
dividually in undivided moieties, a 
letter which is referred to in a writ- 
ten agreement to form a partnership 
as containing the conditions and 
specifications on which the business 
is to be conducted is material evi- 
dence. Rankin v. Trickett, 75 Kan. 
306, 89 P 698. (2) In an action upon 
a promissory note made by two joint 
makers, where it appears that the 
note was taken up by a third person 
under directions of plaintiff with 
funds belonging to one of the makers 
and by him transferred to plaintiff, 
evidence is admissible by the other 
maker to show that the fund was 
joint or partnership property. Mar- 
vin v. Marvin, 53 N. Y. 607 mem. 

{[b] Evidence held sufficient to 
show firm ownership.—Reynolds v. 
Locke, 218 Fed. 442, 1834 CCA 242. 

[c] Evidence held insufficient to 
show firm ownership.—Vaughn  yv. 
Swan, 3 Ky. Op. 169. 
ae Kreis v. Gorton, 23 Oh. St. 


teen ore interests uae ea §§ 317, 
1 
Realty of mining partnership see 

Mines and Minerals § 809. 

30. Power of unincorporated asso- 
ciation to hold realty and conveyance 
be trustees see Associations §§ 32, 

oO. 

Realty as a proper subject for firm 

business see supra § 176 


31. See statutory provisions. 
32. See Mattson v. Wagstad, 188 
Wis. 566, 206 NW 865 (holding that 


real property belonged to a firm, the 
member’s interest being personalty, 
under a provision of the Uniform 
Partnership Act to the effect that any 
estate in real property may be ac- 
quired and conveyed in the partner- 
ship name). 

83. U. S.—Riddle v. Whitehill, 135 
U. S. 621, 10 SCt 924, 34 L. ed. 282. 
ge nee Vs "Platt, (36) sArk: 

Cal.—Shirran v. Dallas, 21 Cal. A. 
405, 182 P 454, 462. 

Ga.—Southwestern Georgia Bank v. 
McGarrah, 120 Ga. 944, 48 SE 393. 

Towa.—Curtis v. Reilly, 188 Iowa 
1217, 177 NW 585. 

Minn. —Tidd v. Rines, 26 Minn. 201, 


2 NW 497. 
Ozark Land, 


Mo.—Riffel v. 
Co. 8h Mo. ATi. 

Nebr.—Barber v. Crowell, 55 Nebr. 
571, 75 NW 1109. 

N. M.—Adams v. Blumenshine, 27 
N. M. 6438, 204 P 66. 

Oh. _-Rammelsberg v. Mitchell, 29 
Oh. St. 22. 

Or.—Adams v. Church, 42 Or. 270, 
70 P 1037, 95 AmSR 740, 59 LRA 782; 
Kelley v. Bourne, 15 Or. 476, 16’P 40. 
ee .—Holmes v. Jarrett, 7 Heisk. 

But see Wood v. American F. Ins. 
Con 49, NY Ye 382/544) NBT” 80 mine 
AmSR 733 (holding that title to real- 
ty was in a firm so as not to permit 
avoidance of an insurance policy by a 
member’s transfer of his interest, 
the latter not operating to violate the 
sole ownership clause of the insur- 
ance policy); Goldman v. Rosenberg, 
116 N. Y. 78, 22 NE 259, 23 AbbNCas 
343 (wheré, in proceedings for part- 
nership accounting, without discus- 
sion of any statutory provisions, the 
court stated that a firm, as distin- 
guished from its members, had the 
legal title to realty at the time a fire 
occurred and, that defendants, who 
had agreed to repurchase from the 
firm at a stated price, could not be 
compelled to do so because the build- 
ings no xonger existed as contem- 
plated by such agreement). 

“A partnership, unaided by statute, 
cannot hoid title to real estate.’ 


etc:, 


756 [47 C.d.] 


of the partnership.** 


fact or in law.*? 
Mortgages. 


gage.°§ 
estate.®® 


[§ 189] b. Conveyances to Firm or Partners—(1) 
A deed to a partner- 
ship in its firm name is not void,*® even though it 
does not convey legal title to the firm,*! but vests in 
the firm an equitable estate in the realty con- 
Mere conveyance to the firm by name is 
not, however, of itself alone sufficient to establish an 
intention of the partners that realty shall be firm 


Conveyance to Firm by Name. 


veyed.*? 


Adams v. Blumenshine, 27 N. M. 643, 
646, 204 P 66. 

{a] In Louisiana (1) immovable 
property cannot be acquired or owned 
by a partnership. Calder v. Credi- 
tors, 47 La. Ann. 346, 16 S 852; Guil- 
beau v. Melancon, 28 La. Ann. 627; 
Mekee v.. Griffin, .23. La. ) Ann. .417; 
Skillman v. Purnell, 3 La. 494. (2) 
But if immovable property is bought 
by a partner with firm funds, its val- 
ue at the time of purchase belongs 
to the firm. McKee v. Griffin. supra; 


rece v. Ramos, 10 La. 417, 29 AmD 
3. 
34. Whitney v. Dewey, 158 Fed. 


385, 86 CCA 21; Adams v. Blumen- 
shine, 27 N. M. 643, 204 P 66; Sumner 
v. Hampson, 8 Oh. 328, 32 AmD 722. 

35. U. S.—Riddle v. Whitehill, 135 
U. S. 621, 10 SCt 924, 34 L. ed. 282. 

i Ark.—Percifull v. Platt, 36 Ark. 

56. 

Cal.—Shirran v. Dallas, 21 Cal. A. 
405, 1382 P 454, 462. 

Iowa.—Curtis v. Reilly, 
U207, L221 7, INW. 535: 

Minn.—Tida v. Rines, 26 Minn. 201, 
2 NW 497. 

N. M.—Adams v. Blumenshine, 27 
N. M. 643, 204 P 66. 

Or.—Adams v. Church, 42 Or. 270, 
Les 1037, 95 AmSR 740, 59 LRA 
782. 

“At common law, it was the rule, 
and is still a recognized principle, 
that a partnership, as such, not be- 
ing a person, is incapable of taking 
and holding title to land.” Curtis v. 
Reilly, supra. 

Partnership as person or entity 
generally see supra § 172. 

36> “Shitran ‘v. Datlas,. 21 s@al.. 2A. 
405, 1382 P 454, 462; Adams vy. Church, 


188 Iowa 


42 Or. 270, 70 P 1037, 95 AmSR 740, 
59 LRA 782. 
37. Riddle v. Whitehill, 135 U. S. 


621, 10 SCt 924, 34 L. ed. 282. 

88. Foster v. Johnson, 39 Minn. 
378, 40 NW 255; Gille v. Hunt, 35 
Minn. 357, 29 NW 2. See Schumpert 
v. Dillard, 55 Miss. 348 (holding that, 
where a ‘mortg age was executed to 
“Pinson, Dillard & Co.,”’ a copartner- 
ship, the omission of the christian 
names was immaterial, and that even 
if only those partners whose sur- 
names were given took legal title, 
nevertheless the mortgage inured to 
the benefit of the firm so that all in- 
terested could join in a suit for its 
enforcement). 

Mortgare as conveying legal title 
or mere lien see Mortgages § 3. 

39. Foster v. Johnson, 39 Minn. 
378, 40 NW 255; Barber v. Crowell, 
55 Nebr. 371, 75 NW 1109. 

40. U. S.—Kentucky Block Cannel 
Coal Co. v. Sewell, 249 Fed. 840, 162 
COAG cl AR 55650) ofiman vo Por 
ter, 12 F. Cas. No. 6,577, 2 Brock. 156. 

Ark.—Spaulding Mfg. Co. v. God- 
bold, 92 Ark. 63, 121 SW 10638, 135 
AmSR 168, 29 LRANS 282, 19 AnnCas 
947. 

Fla.—La Fayette Land Co. v. Cas- 
well, 59 Fla. 544, 52 S 140, 138 AmSR 


166. 
Iowa.—Curtis v. Reilly, 188 Iowa 
1217, 177 NW 53d. 


This is true because a part- 
nership is not a person,*° natural or artificial, eee 


A partnership cannot, as such, ac- 
quire a legal interest in realty by virtue ofa mort- 
But it may, as a firm, acquire a lien on real 


PARTNERSHIP 


property.*% 


[§§ 188-189 


When the firm style contains the names of all the 


partners, a conveyance to the partnership in such 


partners. 


partners’ 
used.*® 


Kan.—Taylor v. Danley, 83 ‘Kan. 
646, 112 P 595, 21 AnnCas 1241. 

Nebr.—Dineen v. Lanning, 92 Nebr. 
545, 138 NW 759, 760 [cit Cyc]. 

N. C.—Robinson v. Daughtry, 171 
N. C. 200, 88 SE 252; Daniels v. Roa- 
noke R., etc., Co., 158 N. C. 418, 74 
SI 331; Walker v. Miller, 139 N. ¢. 
448, 52 SE 125, 111 AmSR 805, 1 LRA 
NS 157; Murray v. Blackledge, 71 N. 

492. 


C. 
15 Or. 476, 


Oneal v. Bourne, 
Pa.—Trexler v. Africa, 42 Pa. Su- 


per. 542. [quot Cyc], 
pi Nea MOR Garpenter, 19 Vt. 
db 
Wis.—Sherry vy. Gilmore, 58 Wis. 
324, 17 NW 252. 
Eng.—Wray v. Wray, [1905] 2 Ch. 


349. ; 
Ont.—Re Masuret, 17 OntWN 360. 
[a] A tax deed issued to partners 

in the firm name is not void for want 

of a grantee. Taylor v. Danley, 83 

Kan. 646, 112 P 595, 21 AnnCas 1241. 


41. Trexler v..Africa, 42 Pa. Su- 
per. 542. 
42. U. S.—Riddle v. Whitehill, 135 


U. S. 621,10 SCt 924, 34 L. ed 283: 
Drapes Sea ae te V._ Platt, so Ark: 

Cal.—Woodward v. McAdam, 101 
Cal. 438, 35 P 1016. 

Minn.—Tidd y. Rines, 26 Minn. 201, 
2 NW 497. 

Mo.—Riffel v. Ozark Land, etc., Co., 
81 Mo. A. 177. 

Nebr.—Dineen v. Lanning, 92 Nebr. 
545, 188 NW 759, 760 [cit Cyc]. 

Oh.—New Vienna Bank v. Johnson, 
47 Oh. St. 306, 24 NE 503, 8 LRA 614. 

Tex.—Frost v. Wolf, 77 Tex. 455, 14 
SW 440, 19 AmSR 761. 

43. Murrell v. Mandelbaum, 85 
Tex. 22, 19 SW 880, 34 AmSR 777. 

Intention of partners as controlling 
equitable title to realty: 
Owned or acquired by individual 

members see infra 190. 


he aoe partnership funds see 


infra § 1 

44. Uz 
IRR Case No. 365, 1 Brock. 456. ‘See 
Dunlap v. Green, 60 Fed. 242, 8 CCA 
600 (holding such a deed sufficient, 
although only surnames were used, 
to enable the members to convey a 
valid title whether they themselves 
had taken a legal or an equitable 
title). 

Ala.—Blanchard v. Floyd, 93 Ala. 
Be: 9 S 418; Southern Cotton Oil Co. 

. Henshaw, 89 Ala. 448, 7S 760 

‘ Ark.—Cole v. Mette, 65 Ark. 503, 47 
SW 407, 67 AmSR 945 

Cal.—_ McCauley Vv. Fulton, 44 Cal. 


BSN 

Me.—Beaman v. Whitney, 20. Me. 
413. 

Pa.—Trexler v. Africa, 42 Pa. Su- 
per. 542, 546 [quot Cyc]; Shields v. 
Shields, 1 Chest. Co. 430. 

S, C.—Hunter v. Martin, 31uSi0c: 
L. 541. ; 

Va.—Jones v. Neale, 2 Patt. & H. 


99 

See Sherry v. Gilmore, 58 Wis. 324, 
332, 17 NW 252 (where the court held 
that a deed to a firm of two members 


style is generally held to pass the legal title to the 
individuals for the firm.*+ 

Firm style containing names of less than all the 
If the firm style contains the name of 
one, or more, but not of all, the partners, it is ordi- 
narily held that a conveyance to the partnership in 
such style vests the legal title in the partner or part- 
ners whose names appear, but in trust for the 
firm;*® and this is true irrespective of whether the 

full names or only their surnames are 
In accordance with the general rule*? some 
authorities hold that, where the firm style contains 


in the firm name consisting of both 
surnames passed the legal title, and 
then went on to sa “A firm name is 
always held sufficiefit to designate the 
true name of all the persons compos- 
ing the firm, and is always used in 
the transaction of the business of 
the firm. There does not seem to be 
any reason for holding that a part- 
nership, in making a purchase of 
real estate for the benefit of the firm, 
may not do. so in the same manner 
that they make their other purchases, 
viz., in the firm name” 

45. U. §—Riddle v. Whitehill, aes 
U.S: 621, 10 SCt 924, 34 Le ed. 2835 
Dunlap v. Green, 60 Fed. 242, 8 CCA 


600. 
65 Ark. 503, 


Ark.—Cole v. Mette, 
47 SW 407, 67 AmSR 945; Gossett v. 
101 


Kent, 19 Ark. 602. 

Cal.—Woodward v. McAdam, 
Cal. 438, 35 P 1016; Ketchum v. Bar- 
ber, 12. P 251; MeCauley v. Fulton, 
44 Cal. 355: Winter v. Stock, 29 Cal. 
407, 89 AmD 57. 

Ga.—Taylor v. McLaughlin, 120 Ga. 
703, 707, 48 SE 203; McRae v. Still- 


pele. 111 Ga, 65,-.36 SE 604, 55 LRA 
> 
PEP aaa ern v. Whitney, 20 Me. 


Minn.—Dwver Pine Land Co. v. 
Whiteman, 92 Minn. 55, 99 NW 362: 
Menage v. Burke. 43 Minn. 211. 45 NW 
155, 19 AmSR 235; Gille v. Hunt, 35 
Minn. 357, 29 NW 2. 

Mo.—Arthur v. Weston, 22 Mo. 378; 
ye ees Ozark Land, etc., Co., 81 Mo. 

Nebr.—Schlake v. Healey, 108 Nebr. 
385. 187 NW 427. 

Pa.—Trexler v. Africa, 42 Pa. Su- 
per. 542, 546 [quot Cycl. 
fees I.— Mowry v. Bradley, 11 R. I. 


Tenn.—Moreau  v. Saffarans, 3 
Sneed 595, 67 AmD 582; Holmes v. 
Jarrett, 7 Heisk. 506. 

[a] The full equitable title to the 
land vests in all the members of the 
firm as tenants in common. Robin- 
son v. Daughtry, 171 N. C. 200, 88 SE 

46. Berg v. Johnson, 139 Ark. 248, 
SIS SW SOS ereN nee 489; Schlake v. 
Healey, 108 Nebr. 35, 187 NW 427; 
Holmes v. Jarrett, 7 Heisk. (Tenn, ) 
506, 507 .C“If. then ‘it had appeared in 
proof in the present case, that the 
deed on which plaintiffs relied con- 
veyed the title to Jarrett, Moon & 
Co., and if it also appeared that Jar- 
rett, Moon & Co. was a partnership, 
composed of Jarrett and Moon, and 
others not named or proven, it would 
follow that the legal title vested in 
Jarrett and Moon as trustees for the 
partnership, unless .the fact that the 
given names of Jarrett and Moon 
were not proven rendered the deed 
void for uncertainty. We know of 
no authority for holding that a deed 
is void if the given name of the gran- 
tee is omitted. An ambiguity of that 
kind may be explained by parol proof, 
and the parties intended to be desig 
ERO as grantees thus made cer- 
ain” 


47. See supra text and note 45. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the individual names of partners, followed by the 
designation “& Co.”48 or “& Company,’*® or by 
words or abbreviations indicating blood relation- 
ship,°® a conveyance to the firm by name passes legal 
title to the member whose name appears, in trust for 
the partnership,®! although other authorities hold 
that a conveyance to a firm whose name includes that 
of an individual member, followed by the designation 
“& Co.,”°? or words or abbreviations indicating blood 
relationship,°® passes legal title to all persons proved 


to be members of the firm. 


Firm style containing name of no _ partners. 
Where the partnership name is fictitious, not con- 
taining either the full or surname of any member, 
the legal title remains in the grantor,°* and an eq- 
Property so con- 


uitable estate passes to the firm.®° 
veyed is a firm asset.°°® 
Name of deceased partner. 


ea Ark.—-Gossett v. Kent, 19 Ark. 
602. 

Cal.—Winter v. Stock, 29 Cal. 407, 
89 AmD 57. ; 

Mo.—Arthur v. Weston, 22 Mo. 378. 

N. C.—Robinson v. Daughtry, 171 
N.C. 200, 88 SE 252: 

Tenn.—Holmes vy. Jarrett, 7 Heisk. 
506. 

Tex.—Gauss-Langenberg Hat Co. v. 
Allums, (Tex. Civ. A.’ 184 SW 288. 


49. Beaman v. Whitney, 20 Me. 
413. 
[a] For example, where the desig- 


nation is “A. B. & Company,” A and 
B who are well-known members will 
take, and although the other part- 
ners could not take as grantees un- 
der the general term ‘‘company,” A 
and B could hold in trust for them- 
selves and associates. Beaman v. 


Whitney, 20 Me. 413. 
50. Berg v. Johnson, 139 Ark. 248, 
Lis SW 9393). 8) ALR 489; Wright -v. 


Brooks, 47 Mont. 99, 130 P 968; Bar- 
nett v. Lachman, 12 Nev. 361. 

[a] “& Bro.’”—When the deed is 
to T. Barnett & Bro., the entire legal 
estate is vested in T, subject to an 
equitable suit by the brother to re- 
form the deed by naming him as 
grantee on proof of identity, but in 
the meantime T could convey a good 
legal title. Barnett v. Lachman, 12 
Nev. 361. : 

[b] Conveyance to “H. P. Brooks 
& Bro.”—Wright v. Brooks, 47 Mont. 
997 is 0nd 9 68: 


[ec] “Hecht & Bro.”—Berg  v. 
Johnson, 139 Ark. 243, 213 SW 393, 8 
ALR 489. 

51. Gauss-Langenberg Hat Co. v. 
Allums, (Tex. Civ. A.) 184 SW 288. 

[a] For example, a deed to C. R. 


Hooks & Co. passed title to C. R. 
Hooks in trust for the partnership. 
Gauss-Langenberg Hat Co. v. Allums, 
(Tex. Civ. A.) 184 SW 288. 

52. Kentucky Block Cannel Coal 
Co. v. Sewell, 249 Fed. 840, 162 CCA 
74, 1 ALR 556; Brunson v. Morgan, 
76 Ala. 593. See Davis v. Davis, 60 
Miss. 615 (where the court said that 
on purchase of realty by H. L. Davis 
& Co. the deed should run to such 
firm by name instead of to H. L. Da- 
vis as an individual). ° 

fa] Cases reviewed.—Kentucky 
Block Cannel Coal Co. v. Sewell, 249 
Fed. 840, 162 CCA 74, 1 ALR 556. 

53) Hoffman v. Porter, 12 E. Cas. 
No; 165577, 2° Brock. 1156;- Hollings- 
worth v. Cameron, (Tex. Civ. A.) 160 
SW 644. See Walker v. Miller, 139 N. 
C. 448, 456, 52 SH 125, 111 AmSR 805, 
1 LRANS 157, 4 AnnCas 601 (where 
the court held that the decision would 
be the same whether legal or equita- 
ble title was vested, but said: “It is 
sometimes said that only an equi- 
table title is conveyed in such cases. 
The better view, we think, is that 
which we find sustained by the au- 
thorities citedf that the ambiguity is 
latent and open to explanation by 


A conveyance to a 
firm by a name consisting of the mdividual name of 


PARTNERSHIP 


ship.°* 


which the real party is disclosed and 
the deed treated as if the name were 
inserted’). 

[a] Several sons.—The rule ap- 


plies even where there are several 


sons, only one of whom is in part- 
nership with the father whose name, 
followed by “& Son,” constitutes the 
firm name. Hoffman v. Porter, 12 F. 
Cas. No; 65577; 2 Brock. 156. 

54. Tidd v. Rines, 26 Minn. 201, 2 
NW 497; Riffel v. Ozark Land, etc., 
Co., 81 Mo. A. 177; Schlake v. Healey, 
108 Nebr. 35, 187 NW 427; Trexler v. 
Africa, 42 Pa. Super. 542. 

55. Spaulding Mfg. Co. v. Godbold, 
92 Ark. 68, 121 SW 10638, 135 AmSR 
168, 29 LRANS 282, 19 AnnCas 947; 
Schlake v. Healey, 108 Nebr. 35, 187 
NW 427. 

[a] Correction in equity.—A deed 
to a partnership in its firm name, not 
including the name of any partner, 
when the purchase was by the part- 
ners individually, and the deed was 
taken to the partnership through mis- 
take, may be void at law but is not 
void in equity; and may be corrected 
to. show the names of the members 
as the true grantees. Spaulding Mfg. 
Co. v. Godbold, 92 Ark. 63, 121. SW 
1063, 135 AmSR 168, 29 LRANS 282, 
19 AnnCas 947. 

56. Green v. Mulkey, 142 Ark. 124, 
218 SW 201. 

[a] Tllustration.—Where plaintiff 
conveyed to a partnership composed 
of himself and defendant under its 
firm name of “Nashville Peanut Hull- 
ing Company,” the property became 
partnership assets, and the recited 
consideration, if not paid, became a 
partnership liability. Green v. Mul- 
key, 142 Ark. 124, 218 SW 201. 


aeantt Wray v. Wray, £1905] 2. Ch. 
[a] Wustration.—William Wray, 


in partnership with his two sons and 
another person, carried on business 
at Laurel House, North Hill, High- 
gate, under the style of ‘William 
Wray,’ without the addition of the 
words “& Co.” or any other words. 
William Wray died in 1885, and his 
widow was admitted as a partner in 
his place and the business was car- 
ried on as before and under the same 
name. In 1890 the partners bought 
North Hill House, Highgate, as an 
investment, and paid for it out of 
partnership assets. The conveyance 
was made between the vendor of the 
one part and “William Wray of Lau- 
rel House, North Hill, Highgate,” of 
the other part, and the property was 
conveyed to William Wray in fee 
simple. It was held that the legal 
estate passed by the conveyance to 
the four partners as joint tenants. 
Wray v. Wray, [1905] 2 Ch. 349. 

58. Chicago Lumber Co. -v. Ash- 
worth, 26 Kan. 212; Robinson Mer- 
cantile Co. v. Davis, 26 Wyo. 484, 187 


12 Vevily 
59, Riffel v. Ozark Land, etc., Co., 
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a deceased member has been held to pass legal title 
to all partners.°? 

A mortgage to a partnership is valid as against 
objection that it is not executed to any grantee,°® 
and while, if the individual names of the partners 
composing the firm do not appear in the name, it is 
not enforceable at law on account of the, insufficient 
designation of the mortgagees,°° it is, however, good 
in a court of equity.°° 
nership in the firm name may be foreclosed by the 
partners in their individual names.®+ 

[§ 190] (2) Conveyances to Individual Members. 
A deed of realty to partners individually, if unex- 
plained, vests in them equal undivided interests as 
tenants in common;°? and in equity they hold such 
property according to their interests in the partner- 
Further, a joint purchase of land by two in- 
dividuals does not of itself show a partnership rela- 
tion respecting such land;** and when property is 


A mortgage made to a part- 


SdeMo: Aa iis 

60. Ark.—Carpenter v. Zarbuck, 74 
Ark. 474, 86 SW 299; Cole v. Mette, 
65 Ark. 503, 47 SW 407, 67 AmSR 945; 
Percifull v. Platt, 36 Ark. 456; Wood 
v. Boyd, 28 Ark. .75. 

Kan.—Chicago Lumber Co. v. Ash- 
worth, 26 Kan. 212. 

Minn.—Townshend v. Goodfellow, 
40 Minn. 312, 41 NW 1056, 12 AmSR 
736, 3 LRA 739; Foster v. Johnson, 
39 Minn. 378, 40 NW 255; Gille v. 
Hunt, 35 Minn. 357, 29 NW 2: Kel- 
logg v. Olson, 34 Minn. 103, 24 NW 


364; Tidd v. Rines, 26 Minn. 201, 2 
NW 497; Morrison v. Mendenhall, 18 
Minn. 232; German Land Assoc. v. 


Scholler, 10 Minn. 331. 

Mo.—Stark v. Kirkley, 129 Mo. A. 
353, 108 SW 625. 

Oh.—Bank v. Johnson, 47 Oh. St. 
306, 24 NE 503, 8 LRA 614. 

61. Chicago Lumber Co. v. Ash- 
worth, 26 Kan. 212; Foster v. John- 
son, 39 Minn. 378, 40 NW 255. 

62. U. S.—lLee v. Wysong, 128 Fed. 
833, 63 CCA 483. 
ero ee v. Parmer, 56 Ala. 

Cal.—Grant v. Bannister. 160 Cal. 
774, 118 P 253; La Societe Francaise, 
ete. v. Weidmann, 97 Cal. 507, 32 P 
aay Hardenbergh v. Bacon, 33 Cal. 


ov. 

Iil.—Alkire.v. Kahle, 123 Tll. 496, 17 
NE 693, 5 AmSR 540; Putnam v. 
Dobbins, 38 Ill. 394. 

Mo.—Allen v. Logan, 96 Mo. 591, 10 
Sw 149. ; 

Mont.—Rockefeller vy. Dellinger, 22 
Mont. 418, 56 P 822, 74 AmSR 613. 

Oh.—Jones v. DeCamp, 15 OhS&CP 
169, 2 OhNPNS 133. 

Pa.—Schaeffer v. Fowler, 111 Pa. 
451, 2 A 558; . Holt’s Appeal, 98 Pa. 
257; Eshleman v. Eshleman, 10 Lance 
Bar 77; Connelly v. Withers, 9 Lane 
Bar 117; Black v. Seipt, 12 Phila. 360. 

Va.—Wheatley v. Calhoun, 12 Leigh 
(39 Va.) 264, 37 AmD 654; Forde v. 
Herron, 4 Munf. (18 Va.) 316. 

[a] Deed of lands to partners as 
individuals on its face conveys to 
each an undivided half interest, and 
no presumption arises that the lands 
are partnership property. Lee v. Wy- 
Sonewu2s MedGisss, 1 OsmOGAr aces 

63. Putnam v. Dobbins, 38 Ill. 394. 

64 Clark v. Sidway, 142 U. S. 682, 
12 SCt 327, 35 L. ed. 1157; Thompson 
v. Bowman, 6 Wall. (U. S.) 316, 18 
L. ed. 786; Miller v. Ahrens, 163 Fed. 
870; Pecot v. Armelin, 21 La. Ann. 
667; Hudson v. French, 211 Mo. A. 
175, 241 SW 448. 

[a] For example, a tract of land 
conveyed to two or more persons as 
individuals is not held by them as a 
partnership, but as tenants in com- 
mon; and the fact of an agreement 
between them to hold and use the 
land as a partnership does not render 
it necessary that a suit to set aside 
the conveyance to them should be 
brought against them as partners. 
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deeded to several members of a partnership individ- 
ually and there is nothing more to indicate that it is 
partnership property, there is a strong presumption 
that ownership is in the individual members of the 
Where, however, title to real property ac- 
quired by or for a partnership is taken in the name of 
one or more of the partners, it is to be regarded as 
held in trust for the partnership,®® although the 
grantee or grantees take the legal title.®” 
land is purchased in the name of one partner and not 
used for partnership purposes,°*® or is purchased by 
one partner in his own name and leased to the part- 
nership,®® or where a lease taken by a member of a 
partnership is not taken by him expressly for the 
firm, but demises the premises to him individually,*° 
the partnership has no interest in the land so pur- 


firm.®> 


Miller v. Ahrens, 163 Fed. 870. 

[b] In absence of proof to con- 
trary, joint purchasers of property 
do not hold it as partnership property 
but as joint tenants or tenants in 
common. Jones v. DeCamp, 15 OhS 
&CP 169, 2 OhNPNS 133. 

Deed to several grantees generally 
see Deeds § 324. 

65. Martin v. Carlisle, 46 Okl. 268, 
148 P 833, 6 ALR 154. 

66. Ala.—Owens vy. Collins, 23 Ala. 
837. 

Ill.— Faulds v. Yates, 57 Ill. 416, 11 
AmR 24. 

Ind.—Barkley v. Tapp, 87 Ind. 25. 


Iowa.—Kringle v. Rhomberg, 120 
Iowa 472, 94 NW 1115. 
Kan.—Winkfield v. Brinkman, 21 


Kan. 682. 

Ky.—Seiler v. Brenner, 3 SW 796, 8 
KyL 868; Given v. Clark, 13 Ky. Op. 
676 


N. Y.—Liebert v. Reiss, 174 App. 
Div. 308, 160 NYS 535. 
Or.—Merchant  v. Smith-Powers 
Logging Co., 91 Or. 442, 446, 178 P 939 
[quot Cyc]. 
Ss. C.—Owings v. Graham, 120 S. C. 
408, 113 SE 279. 


Tenn.—Johnson vy. Rankin, (Ch. 
A.) 59 SW 6388. 

Tex.—Eakin v. Shumaker, 12 Tex. 
51; Ramon v. Ramon, (Civ. A.) 10 
SW (2d) 584. 

Utah.—Deming v. Moss, 40 Utah 
501, 502, 121 P 971 [quot Cyc]. : 

Wis.—kKyle v. Carpenter, 130 Wis. 
310, 110 NW 187. 

Can.—Boyd v. Atty.-Gen., 54 Can. 
Sr iCie532; Parag as 2665) E191 Tg2 
WestWkly 242. 

B. Auagiaen v. Horne, 14 B.C: 


138, 9 estLR 482 (see 2 DomLR 328 
note). 

{a] Tllustrations.—(1) Where mon- 
ey is advanced by one partner out 
of his individual funds, to be invested 
with other moneys belonging to the 
partnership in the purchase of real 
estate for the joint benefit of all the 
partners, and the purchase is made 
by another partner who takes the 
legal title in his own name, a trust is 
ereated in favor of the individual 
members of the firm. Owens v. Col- 
lins, 23 Ala. 837. (2) Where land is 
sold to satisfy a judgment lien, pur- 
chased by the judgment creditors, 
partners, and the land taken in their 
names, they take legal title as ten- 
ants in common, and in equity in 
trust for the firm, and, after its use 
to adjust equities between parties 
and to pay creditors, the residue will 
go as realty to the heirs of the part- 
ners. Liebert v. Reiss, 174 App. Div. 
308, 160 NYS 535. (3) Where the 
agreement resulting in the convey- 
ance was negotiated by the active 
partner, and the consideration was 
furnished by the partnership, the 
partner to whom the conveyance was 
made held the property in trust for 
the partnership. Owings v. Graham, 
120 S. Cc. 408, 113 SE 279. (4) Al- 
though title is held by one partner, if 
the land was bought with partnership 


PARTNERSHIP 


But where 


ners. 


funds for partnership purposes, it 
will be treated as held in trust for 
the firm. Kyle v. Carpenter, 130 Wis: 
310, 110 NW 187. (5) Where prop- 
erty is bought by a partnership, and 
legal title is subsequently given to 
a new partner to hold property for 
the benefit of the firm, such partner 
is a trustee of the property for the 
partnership. Gordon vy. Horne, 14 B. 
C. 138, 9 WestLR 482 (see 2 DomLR 
328 note). 

[b] A contract to sell land to a 
named partner, held by partners in 
possession, conveys equitable title to 
the partner for partnership purposes. 
Ramon v. Ramon, (Tex. Civ. A.) 10 
SW (2d) 584. : 

Consent of copartners see infra § 


3: 

. Realty purchased with partnership 
funds see infra § 193. 

67. Me.—Beaman v. Whitney, 20 
Me. 413. 

Minn.—Menage v. Burke, 43 Minn. 
211, 45 NW 155, 19 AmSR 235; Gille 
v. Hunt, 35 Minn. 357, 29 NW 2. 

N. D.—Gardner Hotel Co. v. Haga- 
man, 47 N. D. 434, 182 NW 685. 

Vt.—Morse v. Carpenter, 19 Vt. 613. 
Sree v. Neale, 2 Patt. & H. 

Wis.—Sherry v. Gilmore, 58 Wis. 
324, 17 NW 252. 

Resulting trust see infra § 193 text 
and notes 26-28. 

68. Jones v. Way, 78 Kan. 535, 97 
P 437, 18 LRANS 1180; Cox v. Mc- 
Burney, 4 N. Y. Super. 561; Owings v. 
Graham, 120 S. C. 408, 113.-SE 279. 
See Salter v. Acker, 62 Pa. Super. 207 
(holding that, where the body of a 
deed or declaration of trust declares 
that the trustee holds land for the 
trustee and another as tenants in 
common, the fact that a recital clause 
refers to them as trading as partners 
does not alter the character of the 
instrument as a deed of trust for 
tenants in common). 

{a] Illustration.—Where ten per- 
sons joined in the purchase of real 
estate consisting of timberland, each 
person agreeing to pay a stipulated 
sum, and at the same time formed a 
partnership, title to the real estate 
being taken in the name of one of 
them in trust therefor, for the pur- 
pose of manufacturing timber, posts, 
and ties, but no attempt was made to 
carry on the business, and it ap- 
peared that in numerous conveyances 
made between the different partners 
the interest conveyed was usual- 
ly described as a certain interest in 
such real estate, in view of the con- 
struction placed on the articles of 
agreement by the partners, and in the 
absence of anything in the agreement 
to the contrary, they held title to the 
real estate as tenants in common. 
Jones v. Way, 78 Kan. 535, 97 P 437, 
18 LRANS 1180. 


69. Thanos v. Thanos, 313 Ill. 499, 
145 NE 250; Slemmer’s App., 58 Pa. 
168, 98 AmD 255. 
ot Otis) v7 Sill 2 Se Barb.eGNe aye) 
102. 
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chased or leased. And it has been held that, as be- 
tween a partnership and individual creditors, a deed 
to one only of several partners confers on him both 
equitable and legal title, although it may be estab- 
lished by his admissions that the title was taken for 
the partnership.*+ 
debtor is taken in the name of one partner and there 
is no evidence tending to show that it was other than 
an individual transaction, being paid for by the in- 
dividual partner, it is not held in trust for the firm.*? 

[§ 191] c. Nature of Interest of Individual Part- 
Property which has been conveyed to a firm, 
or to partners in trust for a firm, is held by them as 
tenants in common,"? or, according to some authori- 
ties, at common law as joint tenants,** as where legal 
title vests in individual partners through a convey- 


Where a mortgage of a firm 


x 
71. Black v. Seipt, 12 Phila. (Pa.) 
360. = 

72. Owings v~Graham, 120'S. C. 
408, 1138 SE 279. 

73. U. S.—Anderson v. Tompkins, 
1 F, Cas. No. 365, 1 Brock. 456. 
Mote ee v. Montgomery, 60 Ala. 

gull wep er v.. Pepper, 24.01, (A. 

Me.—Blake v Nutter, 19 Me. 16. 

Mass.—Whitman v. Boston, etc., R. 
Co., 3 Allen 133; Ensign v. Briggs, 6 
Gray 329; Goodwin v. Richardson, 11 
Mass. 469. 

Mich.—Fountain v. Hutchinson, 108 
Mich. 596, 66 NW 477. 

Been ame Cee v. Stevenson, 2 Nev. 

N. M.—Adams v. Blumenshine, 27 
N. M. 643, 204 P 66. 

N. Y.—Hiscock v. Phelps, 49 N. Y. 
97 [mod 2 Lans. 106]; Coles v. Coles, 
15 Johns. 159, 8 AmD 231; Buchan v. 
Sumner, 2 Barb. Ch. 165, 47 AmD 
ae note; Smith y. Jackson, 2 Edw. 


N. C.—Potts v. Blackwell, 56 N. C. 
449; Hanff v. Howard, 56 N. C. 440. 

Oh.—Greene v. Graham, 5 Oh. 264. 

Tenn.—Alabama Marble, ete., Co. 
v. Chattanooga Marble, etc., Co., (Ch. 
A.) 37 SW 1004. 

Vt.—Farrand v. Gleason, 56 Vt. 633. 

[a] Property purchased with firm 
funds.—linsign y. Briggs, 6 Gray 
(Mass.) 329. 

[b] Under statute as to execution. 
—Realty standing in the names of 
two or more partners may be “joint 
property” within the meaning of that 
term as used im.a statute allowing 
execution against joint property of 
debtors irrespective of the technical 
rules respecting the joint tenancy or 
tenancy in common of the partners 
Owning it. Whitmore v. Shiverick, 3 
Nev. 288. 

{c] In Louisiana commercial part- 
nerships are confined by statute to 
personal property. Hence if they 
buy immovable property they become 
joint owners of, not partners in, it. 
Calder v. Creditors, 47 La. Ann. 346, 
16 S 852; Guilbeau v. Melancon, 28 
La. Ann. 627; Pecot v. Armelin, 21 La. 
Ann. 667; Thomas v. Scott, 3 Rob. 
256; Bernard v. Dufour, 17 La. 596; 
Baca v. Ramos, 10 La. 417, 29 AmD 
463; Skillman vy. Purnell, 3 La. 494, 

Deed to several partners as in- 
dividuals see supra § 190. 

74 Buchan v. Sumner, 2 Barb. Ch. 
(N._Y.) 165, 198, 47 AmD 305; Wray 
v. Wray, [1905] 2 Ch. 349. See Har- 
Pie) we ood, 7 OntWN 611, 613 
(where the court said: “The fact that 
the transaction jS a _ partnership 
transaction, and that the property 
was conveyed to the partners, as 
partners, sufficiently demonstrates 
that the holding is as joint tenants 
and not as tenants in common’). 

“At the common law, if land was 
purchased with copartnership funds, 
for partnership purposes, and was 
conveyed to all the partners, general- 
ly, in fee, it would at law create a 


-§§ 191-192] 


ance to the firm by name,’® no partner being able to 
convey more than his undivided interest therein.*® 

[§ 192] d. Property Contributed by Partners.’* 
Realty owned or acquired by the partners, and by 
them contributed or transferred to the partnership, 
Whether or not realty 
owned or acquired by individual partners becomes 
firm property is a question of fact, the answer to 
which must be sought in the intention’® of the par- 


is firm property in equity.*® 


joint tenancy; so that neither could 
convey any more than his share of 
the land during the lives of his co- 
partners. And upon the death of 
either of the partners, without hav- 
ing severed the joint tenancy by a 
conveyance, the legal title to the 
whole of the land would survive to 
the other copartners. But under the 
statutes of this state relative to joint 
tenancies, the several copartners, to 
whom such a conveyance was made, 
would become tenants in common of 
the legal title. And upon the death 
of either, the undivided portion of the 
legal title thus vested in the deceased 
partner, would descend to his heirs 
at law; without reference to the 
equitable rights of the several co- 
partners in the land as a part of the 
property of the firm.’ Buchan v. 
Sumner, supra. 

75. U. S.—Kentucky Block Cannel 
Coal Co. v. Sewell, 249 Fed. 840, 162 
CCA 74, 1 ALR 556. 

Ala.—Slaughter v. Doe, 67 Ala. 494. 

Cal.—Shirran v. Dallas, 21 Cal. A. 
405, 182 P 454, 462. 

Iowa.—Curtis v. Reilly, 
1217, 1221, 177 NW 535. 

Or.—Adams v. Church, 42 Or. 270, 
70 P 1037, 95 AmSR 740, 59 LRA 782. 

“The title so acquired vests, by op- 
eration of law, in the partners as ten- 
ants in common, with all the usual 
attributes of an estate of that nature, 
subject only to an equitable charge 
for the payment of partnership debts, 
when other assets of the firm are ex- 
hausted.”’ Curtis v. Reilly, supra. 

76. U. S.—Anderson v. Tompkins, 
Mone Cas .- No. /365;' LaBrockst 456: 

La.—Willey v. Carter, 4 La. Ann. 
56. 

Nevy.—Arnold v. Stevenson, 2 Nev. 
234. 

N. Y.—Coles v. Coles, 15 Johns. 159, 
8 AmD 231. 


188 Iowa 


N. C.—Donaldson v. Cape Fear 
Bank, 16 N. C. 103, 18 AmD 577 
Tenn:—Alabama Marble, etc., Co. 


v. Chattanooga Marble, etc., Co., (Ch. 
A.) 37 SW 1004. 

[a] Deed by some of partners 
does not convey interest of other 
partner who does not join. Alabama 
Marble, etc. Co. v. Chattanooga 
Marble, ete., Co., (Tenn. Ch. A.) 37 
Sw 1004. 

77, eases of land see supra § 
177 note 67 [a]. 

78, Cal—Chapman v. Hughes, 104 
Cale 30237 P1048) 388 P 109%” Lattan 
v. Naglee, 9 Cal. 662, 70 AmD 678. 

Conn.—Sigourney v. Munn, 7 Conn. 


Ga.—Roach v. Roach, 143 Ga. 486, 
85 SE 703. 

Ida.—Gold Fork Lumber Co. v. 
Sweany, etc., Co., 35 Ida. 226, 205 P 
554. 

Ill.— Winstanley v. Gleyre, 146 Ill. 
27, 34 NE 628. 

Ky-—Ross v.-Ross, 216 Ky. . 577, 
288 SW 305; Tibb v. Paul, 4 Ky. Op. 
418; Lee v. Graham, 1 Ky. Op. 602. 

Mich.—Johnson v. Hogan, 158 
Mich. 635, 123 NW 891, 37 LRANS 


889; Childs v. Pellett, 102 Mich. 558, 
61 NW 54; Killefer v. McLain, 70 
Mich. 508, 38 NW 455. 


N. Y.—MacFarlane v. 
82 Hun 238, 31 NYS 272. 

N. C.—Buie v. Kennedy, 164 N. C. 
290, 80 SE 445. 

Pa.—Clarke’s App., 72 Pa. 142; Rob- 
erts v. Dunham, 1 Pa. C. Pl. 136. 

-Wis.—Riedeburg v. Schmitt, 71 
Wis. 644, 38 NW 336. 


MacFarlane, 


é 


PARTNERSHIP 


Eng.—Robinson v. Ashton, L. R. 
20 Hig. 25. ; 

[a] For example-(1) where part- 
ners contributed to the partnership 
lands standing in their individual 
names, but agreed that the legal title 
should remain as before, such lands 
were firm property. Chapman v. 
Hughes, 104 Cal. 302, 37 P 1048, 38 
P 109. (2) Realty leased by a firm 
and subsequently bought by a mem- 
ber with his own funds, but for the 
benefit of the partnership, is firm 
property. lLaffan v. Naglee, 9 Cal. 
662, 70 AmD 678. 

{b] Realty purchased with joint 
funds.—Real property purchased by 
two individuals with their individual 
joint funds for partnership purposes 
is firm property’ in equity, even 
though legal title was taken in the 
name of only one. Roach v. Roach, 
1438 Ga. 486, 85 SE 703. 

{c] Acquired and used for firm.— 
Realty purchased by two or more 
partners on the formation of the 
firm with the design that it shall be- 
come partnership property and ac- 
tually used in accordance with that 
design must be regarded as firm as- 
sets. Gold Fork ‘Lumber Co. v. 
hha 6telse Col, (35% [das 22/6; 205) P 


[d] Residue after payment of price 
to contributing partner.—Where a 
firm was formed, one partner con- 
tributing land, for fifty thousand dol- 
lars, to be subdivided, developed, and 
sold by the firm, and the profits to be 
firm property, any unsold residue of 
the land became, in equity, firm prop- 
erty by virtue of the right of the 
firm to sell it and take the profits. 
Winstanley v. Gleyre, 146 Ill. 27, 34 
NE 628. 

[e] In the Philippines all proper- 
ty, of whatsoever nature, which part- 
ners contribute to a partnership be- 
comes its property. Guevara v. De 
Ocampo, 7 Philippine 104. 

79. Cal.—Perelli-Minetti 
son, CA.) (264 Po 7.72. 

Ill.—Robinson Bank v. Miller, 153 
Ill. 244, 38 N@ 1078, 46 AmSR 883, 
27 LRA 449. 

Ne ae v. Watts, 13 Ky. Op: 

Mich.—Johnson vv. Hogan, 158 
hens 635, 123 NW. 891, 37 LRANS 

Okl.—Foster v. Wilkinson, 96 Okl. 
110,113, 220 P 325 [quot Cye];. Mar- 
tin v. Carlisle, 46 Okl. 268, 148 P 833, 
6 ALR 154. 


Pa.—Bringhurst’s Est., 25 Pa. Dist. 
56; Miller’s Hst., 2 Pa. Dist. 854, 14 
Pa. Co. 147. 

Wis.—Riedeburg v. Schmitt, 71 
Wis. 644, 38 NW 336. 

80. Johnson vy. Hogan, 158 Mich. 
635, 123 NW 891, 37 LRANS 889; Ar- 


nold v. Wainwright, 6 Minn. 358, 80 
AmD 448; Hamilton v. Halpin, 68 
Miss. 99, 8 S 7389; Foster v. Wilkin- 
son, 96 OK], 110, 113, 220 -P) 325 kquot 
Cye]. 

81. Johnson v. Hogan, 158 Mich. 
635, 648, 123 NW 891, 37 LRANS 889; 
Arnold v. Wainwright, 6 Minn. 358, 
80 AmD 448; Foster v. Wilkinson, 96 
OKI... 110, 113, 220 P.325 [quot Cyc]. 

“Whether or not land taken in the 
name of one or more partners is in 
fact partnership property always de- 
pends upon the intent of the parties 
and the understanding and design un- 
der which they acted. It is clear that 
an express agreement may show this 
intent; but it may also be established 
by an implied agreement. This im- 


v. Law-| 
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ties as revealed by an express*®® or implied*! agree- 
ment, such as the copartnership agreement ;** by the 
instrument conveying the land;** and by the acts 
and conduct of the parties,** such as payment of ex- 
penses connected with ownership,*® although such 
payments are not necessarily decisive of ownership 
in the parties making them;** the partial use of firm 
funds in paying for the property ;** 
firm books;%* the suitability of the property for 


entries in the 


plied agreement may be gathered by 
considering the general purpose of 
the parties, the nature of their busi- 
ness, and the manner in which they 
have dealt with the property in ques- 
tion.” Johnson v. Hogan, supra. 

82. Il]l.—Robinson Bank v. Miller, 
153 Ill. 244, 38 NE 1078, 46 AmSR 
883, 27 LRA 449. 

N. Y.—Bernheimer v. Schmid, 36 
Misc. 456, 73 NYS 767 [aff 3 
Div. 244,-611;-7 NYS!" 809), 1121]: 
Greenwood v. Marvin, 11 NYSt 235 
{aff 111 N. Y. 423, 19 NE 228]. 

W. Va.—Kyle v. Griffin, 76 W. Va. 
214, 85 SH 559. 

Wis.—Riedeburg v. 71 
Wis. 644, 38 NW 336. 

Can.—Worthington v. Macdonald, 9 
Can. S.. 6. 32% [modsT Ont. “An so1i8 

83. Robinson Bank vy. Miller, 153 
ill. 244, 38 NE 1078, 46 AmSR 883, 27 
LRA 449, 

84 Cal.—Perelli-Minetti v. Law- 
son, (A.) 264 P 772. 

Ill._— Blakeslee v. Blakeslee, 265 Ill. 
48, 538, 106 NE 470. 

Mich.—Johnson v. Hogan, 158 Mich. 
635, 128 NW 891, 37 LRANS 889. 

N. Y.—Greenwood v. Marvin, 11 
Doe 235 [aff 111 N. Y. 423, 19 NB 

Okl.—Foster v. Wilkinson, 96 Okl. 
110, 113, 220 P 325 [quot Cyc]. 

“As there was no express agree- 
ment that the real estate should be 
partnership property, whether or not 
it was must be determined from the 
acts and conduct of the _ parties 
themselves.” Blakeslee v. Blakeslee, 
supra. 

[a] The conduct and course of 
dealing of the parties control. John- 
son v. Hogan, 158 Mich. 635, 123 NW 
891, 37 LRANS 889. 

85. Taber-Prang. Art Co. ‘ 
rant, | 189 (Mass. 173,°°75)- NEY 2221: 
Riedeburg v. Schmitt, 71 Wis. 644, 38 
NW 336. 

[a] Payment of taxes and insur- 
ance by the firm on the property is an 
indication of firm ownership. Riede- 
bare v. Schmitt, 71 Wis. 644, 38 NW 

86. Bernheimer vy. Schmid, 36 
Mise. 456, 73 NYS 767 [aff 71 App. 
Div. 244, 611 mem, 75 NYS 899, 1121 
mem, (aff 73 App. Div. 434, 77 NYS 
138)]. 

[a] For instance, although the 
firm paid taxes, assessments, water 
rents, and insurance, this did not 
make realty firm property where the 
copartnership agreement clearly con- 
templated that it should remain in- 
dividual property. Bernheimer vy. 
Schmid, 386 Mise. 456, 73 NYS 767 
[aff 71 App. Div. 244, 611 mem, 75 
NYS 899, 1121 mem (aff 73 App. Div. 
434, 77 NYS 138)]- 

87. Sigourney v. Munn, 7 Conn. 11: 
Bowler v. Blair, 18 Ky. Op. 324. 

Realty purchased with firm funds 
generally see infra § 193. 

88. Robinson Bank v. Miller, 153 
Til. 244, 38 NE 1078, 46 AmSR 883, 
27 LRA 449; Bowler v. Blair, 13 Ky. 
Op. 324; Greenwood v. Marvin, 11 
NYSt 285 [att 111 No -Y. 423,19 NE 
228]; Riedéburg v. Schmitt, 71 Wis. 
644, 38 NW 336. 

[a] For instance, entries showing 
that payments made for land pur- 
chased by each of the members of a 
firm constituted a part of the mem- 
ber’s contribution to firm capital 
show an appropriation to firm busi- 
ness evidencing firm ownership. 
Bowler vy. Blair, 13 Ky. Op. 324. 


Schmitt, 
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partnership uses;8® the actual use thereof for firm 
business,°°® although use is not controlling on the 
issue of intent;°? and all the surrounding facts and 
circumstances of the particular case under consid- 


eration.°®? 


[§ 193] e. Realty Purchased with Partnership 
Realty purchased with partnership funds 
is pruma facie partnership property.°* 


Funds.°®? 


89. Richtman vy. Watson, 150 Wis. 
385, 186 NW 797. 

[a] For example, real. estate, 
owned by a partner prior to formation 
of the firm and not suitable for a 
partnership business nor intended to 
be used therein, does not become as- 
sets of the firm in equity by mere ver- 
bal agreement of the owner for a con- 
sideration that it be considered such. 
Richtman v. Watson, 150 Wis. 385, 
136 NW 797. 

90. Robinson Bank v.. Miller, 153 
Tll. 244, 38 NE 1078, 46 AmSR 883, 27 
LRA 449. 

Use of property in firm business as 
insufficient of itself to establish firm 
ownership see infra § 196. 

91. Taber-Prang Art Co. v. Durant, 
£89 Mass. 173, 75 NE) 221. 

Effect of use as per se making prop- 
ed firm or individual see infra § 
196. 

92. See cases infra this note. 

fal Held firm property. =<) 
Building and machinery. Maiit sve 
Schwamb, 80 Ill. 289. (2) Distillery 
and fixtures. Riedeburge v. Schmitt, 
71 Wis. 644, 38 NW 336. (3) Mil. 
Rainey v. Nance, 54 Ill. 29; Fowler 
v. Bailley, 14 Wis. 125. (4) Quarry. 
Shafer’s App., 106 Pa. 49. (5) Sub- 
merged land. In re Strang, 166 Fed. 
779. (6) Other realty. Ross v. Ross, 
216 Ky. 577, 288 SW 305; Bowler v. 
Blaine ls pik ve ODwo7et Rival ss runt ave 
Applegate, 44 N. Y. 544; Robinson v. 
Ashton, L. R. 20 Ea. 25. 

{b] Held individual property.— 
(1) Canal and water right. Murray 
v. Briggs, 29 Wash. 245, 69 P 765. 
(2) Farm. Buenaventura v. David, 


87 Philippine 435. (3) Mill. Plum- 
ly v. Plumly, 6 Pa. Co. 72. (4) Soap 
factory. Taber-Prang Art Co. v. Du- 


Tante Uso wMassadei3, > IND E22 199 1651) 
Residence. Ex p. Murton, 4 Jur. 894. 
(6) Other realty. Buckingham  v. 
Chicago First Nat. Bank, 131 Fed. 
192, 65 CCA 498 [certiorari den 165 
Wee Sa630 mem, 25 SCt 788 mem, 49 
L. ed. 352 mem]; Jones v. Dugan, 124 
Md. 346, 92 A 775; Bernheimer v. 
Schmid, 36 Mise. 456, 73 NYS 767 [aff 
71 App. Div. 244, 611 mem, 75 NYS 
899, 1121 mem (aff 73 App. Div. 434, 
77 NYS 138)]; Perry v. Jones, 48 Okl. 
S625, 150. P68. 

[c] Each case must be determined 
on its own peculiar facts.—Thompson 
vy. Holden, 117 Mo. 118, 22 SW 905. 

[d] Realty held in common but 
not in partnership by two persons 
who were partners.—Grubb’s App., 66 
(Panels. 

93. Cross references: 

Leases purchased with firm funds see 

supra § 190 
Partial use of firm funds in buying 

real estate see supra § 192 text and 

note 87. 

Realty of mining partnership see 

Mines and Minerals § 809 


94. Hoxie v. Carr, 12 F. ‘Cas. No. 
6,802, 1 Sumn. 173; Providence. v. 
Bullock, 14 R. I. 358, 354; Staats v. 


Staats, 68 Utah 470, 226 P 677; Dem- 
ing v. Moss, 40 Utah BON Ae P 971. 
“The question whether the land is 
to be considered as copartnership or 
individual property depends upon the 
intention in that regard which the 
parties had at the time, and 3 
the payment of the money from the 
copartnership fund is prima facie 
evidence of intention to treat the 
property purchased as copartnership 


property.’ Providence y. Bullock, su- 
pra. 
fa] In Manitoba, under Partner- 


PARTNERSHIP 


But the fact 


ship Act § 24, unless the contrary in- 
tention appears, property bought 
with money belonging to the firm is 
deemed to have. been bought on ac- 
count of the firm. Kelly v. Kelly, 
20 Man. 579, 16 WestLR 575 [app 
allowed on other grounds 10 DomLR 


aoe 23 WestLR 953, 3 WestWkly 
(OME 

95. McKinnon v. McKinnon, 56 
Bed. 409, 413, 5 CCA 530; Hoxie v. 
Carr, 12°. Cas. INo:) 6,3,02,, diosumn: 
£73, 180: eney, v. Hengy, (Tex. GLY. 


A.) 151 SW 112 

“Although it is true that the lands 
purchased during the existence of the 
partnership were purchased with 
partnership funds, yet it does not 
follow, necessarily, that the lands so 
acquired became partnership proper- 
ty... + .. It may have been that. the 
purchase was merely an investment 
of surplus funds, and that it was the 
intention of the parties to hold the 
lands as tenants in common, rather 
than as. partnérship property. The 
fact that lands have been purchased 
during the existence of a firm with 
partnership money, and that the title 
has been taken in the name of one 
of the partners, is but a single per- 
suasive circumstance tending to show 
that they are partnership assets.’ 
McKinnon v. McKinnon, supra. 

“Property purchased with partner- 
ship funds does not of necessity be- 
come partnership property, if that is 
not the intention of the parties; at 
least, in all cases steering wide of 
fraud and breach of trust. One 
partner may certainly withdraw a 
part of the partnership funds for a 
separate purchase on his own ac- 
count; and all may join in a purchase 
of real estate, for purposes wholly in- 
dependent of the partnership, intend- 
ing to hold their shares severally on 
their individual account. And the 
fact, under such circumstances, that 
the payment is made,from the part- 
nership’ funds, will not change the 
nature or operation of the purchase. 
It will take effect, as the parties in- 
tend. . But the _ circumstance, 
that the payment has been made out 
of the partnership funds, especially 
if the property purchased be neces- 
sary for the ordinary operations of 
the partnership business, and be ac- 
tually so employed, will afford a very 
cogent presumption, that it was in- 
tended to be held as partnership 
property; and in the absence of all 
countervailing circumstances, it will 
be absolutely decisive.” Hoxie v. 
Carr, supra. 

[a] For instance, a partner’s use 
of firm funds to pay a debt incurred 
by him to secure money to buy real 
estate does not of itself make the 
realty firm property. Hengy v. Hen- 
fenie  Ubles es (Guinic, SN TIS ee 

96. Blakeslee v. Blakeslee, 265 III. 
48, 106 NE 470; Martin v. Carlisle, 46 
Okl. 268, 148 P 833, 6 ALR 154. 

[a] For example, while it has 
been said that the purchase of land 
with partnership funds is necessary 
to make it firm property, this rule 
will give away in equity, where it 
appears that the land was intended to 
be firm property and was so consid- 
ered and treated by the partners. 
Blakeslee v. Blakeslee, 265 Ill. 48, 106 
NE 470. 

Realty contributed by members see 


supra § 192 
97. Ala.—Morris v. Brown, 177 
Ala. 389, 58 S 910; Mathews vy. Shel- 


don, 53 Ala. 136. 


[§§ 192-193 


that realty was purchased with partnership funds 
does not alone establish firm ownership,®® nor is it 
necessary that realty be purchased with partnership 
funds in order to become partnership property.°° —. 

When considered firm property. Ordinarily real 
estate bought with partnership funds,®’ such as firm 
profits,°® or taken in payment of debts due the 
firm,®® for partnership purposes! and appropriated 


Ark.—Lewis v. Buford, 93 Ark. 57, 
124 SW 244; Ferguson v. Hanauer, 
56 Ark. 179, 19 Sw 749. 

10 on Sigourney v. Munn, 7 Conn. 
Ga.—Coaftle v. Harrold, 72 Ga. 830. 
Ill.—King v. Hamilton, 16 Ill. 190. 
Ind.—Barkley v. Tapp, 87 Ind. 25. 
IKky.—Archer y. Barry, 62 SW 485, 

28 KyL 12. 

Me.—Collins v, Decker, 70 Me. 23; 
Blake v. Nutter, 1% Me. 16. 

Mich.—Way v. Stebbins; 47 Mich. 
296, 11 NW 166; erritt v. Dickey, 
38 Mich. 41; Thaxer v. Lane, Walk. 

Nebr.—Smith vy. Jones, 18 Nebr. - 
481, 25 NW 624. 

Nev. —Hogle v. Lowe, 12 Nev. 286. 
N. H.—Jarvis v. Brooks, 27 N. H. 
aa Bo oN Gavi DEES) 

Y.—Fairchild v. Fairchild, 64 

N. Ny. 471 [aff 5 Hun 407]; Hiscock 

v. Phelps, 49 N. Y¥. 97 [mod 2 Lans. 

106]; Hollister v. Simonson, 36 App. 

Div. 638, 55 NYS 872 [app dism 170 

Ni wy: 357, 63 NE 342]; Everett v. 

Schepmoes, 6 Hun 479; Dawson v. 

Parsons, 10 Misc. 428, 31 NYS 78. 
Oh.—Jones v. DeCamp, 15 OhS&CP 

169, 2 OhNPNS 133. 

Ok1.—Cobb v. Whitney, 124 Okl. 

188 


193,255, P 57%. 

Or.—Hurst v. Hurst, 95 Or. 563, 

P 182; Merchant v. Smith-Powers 
Logging Co., 91 Or. 442, (446, 178 2 
939 [quot Cyc]. 

Pa.-—Hayes v. .“Preait, 1.78) Pa: 310; 
35 A 987; Abbott’s App., 50 Pa. 234; 
Erwin’s App. 39" Pa. B85, 80 AmD 542; 
Lacy v. Hall, 37 Pa. 360; Williams v. 


| Morgan, 26 Pa. Comedie 


S. C.—Wilson v. Wilson, 74 S. C. 
30, 54 SE 227. 
Tenn, -—Hunt v. Benson, 2 Humphr. 


Tex.—Williams v. Meyer, (Civ. A.) 
64 SW 66 (land purchased for firm 


business with firm money is firm 
property). 
Utah.—Staats v. Staats, 63 Utah 


470, 226 P 677; Deming v. Moss, 40 
Utah 501, 502, 121 P 971 [quot Cyc]. 


Ve MeCully w McCully, 78 Va. 
Wis.—Richtman v. Watson, 150 
Wis. 385, 136 NW 797; Kyle v. Car- 


penter, 130 Wis. 310; 110) NW. 187; 
Daniels v. McCormick, 87 Wis. 255, 58 
NW 406; Bergeron v. Richardott, 55 
Wis. 129, 12 NW 384 

Eng.—Christie v. Christie, | [L917] 
1 Ir. 17; Burdon v. Barkus, 4De'G.F: 
& J. 42, 65 EngCh 34, 45 Reprint 1098. 

Newfounal. —Ex p. Banks, 1 New- 
foundl. 349. 

98. McCully v. McCully, 
bey Christie v. Christie, [1917] 1 


[a] Farms purchased with profits 
of partners in farming venture, and 
bought for partnership purposes, are 
partnership ee Christie v. 
Christie, [1917] 1 Ir. 17. 

99. Robarts v. Haley, 65 Cal. 397, 
4 P 385; Whitney v. Cotten, 53 Miss. 
689; Anstice v. Brown, 6 Paige (N. 
Y.) 448. See Bright v. Land, etc., 
Impr. Co., 42 Fed. 479 Gand pur- 
chased by a surviving partner at a 
sheriff's sale under an attachment 
in a suit on a firm debt was the prop- 
erty of such partner, and not of the 
firm). 

1. Ala.—Mathews v. Sheldon, 53 
Ala. 136; Little v. Snedecor, 52 "Ala. 
ONG Lang v. Waring, 25 Ala. 625, 60 
AmD 533, 17 Ala. 145; Owens v. Col- 
lins, 23 Ala. 837. 

Ark,— Ferguson Vv. 56 


78 Va. 


Hanauer, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 193] 


to partnership uses,? or entered and carried in the 
assets of the firm as partnership assets,*® is regarded 
in equity as partnership property, irrespective of the 
name in which legal title is taken,* and even though 


Ark. 179, 19 SW 749. 

Conn.—Tillotson  v. 
Conn. 335; Sigourney v. 
Conny, 14. 

Fla.—Claflin v. Ambrose, 37 Fla. 78, 
19 S 628. 

Ind.—Matlock v. Matlock, 5 Ind. 403. 

Ky.—Spalding v. Wilson, 80 Ky. 
589; Cornwall v. Cornwall, 6 Bush 
869; Farmer v. Samuel, 4 Litt. 187, 
14 AmD 106; Archer v. Barry, 62 SW 
485, 23 KyL 12. 

Mass.—Howard v. Priest, 5 Metce. 
582; Dyer v. Clark, 5 Metc. 562, 39 
AmD 697. 

Mich.—Thayer v. Lane, Walk. 200. 

Nev.—Hogle v. Lowe, 12 Nev. 286. 


Tillotson, 34 
Munn, 7 


N. H.—Messer v. Messer, 59 N. H. 
BW ioe 

N. J.—Jones v. Beekman, (Ch.) 
CG ae (Ae 

N. Y.—Fairchild v. Fairchild, 64 
Ne Ye 411; Barney oy. Pike, 94 App, 
Div. 199, 87 NYS 1038; °Burkardt v. 


Walsh, 49 App. Div. 634, 64 NYS 779; 
MacFarlane We MacFarlane, 82 Hun 
238, 31 NYS 272; Cox v. McBurney, 4 
N. Y. Super. 561; Buchan v Sumner, 
Desarh.p On obi Adm Dy 30a) note: 

Oh.—Jones v. DeCamp, 15 OhS&CP 
169, 2 OhNPNS 133. 


Or.—Merchant _ v. Smith-Powers 


Logging Co., 91 Or. 442, 446, 178 P 
939 [quot Cyc]; Dodson vy. Dodson, 
26 Or. 349, 37 P aa 
Co. ‘81. 

S. C.—Winslow v. Chiffelle, 5 S. C. 
Bq. 25 


Tenn. —Alabamia Marble, ete., Co. v. 
Seaton cee Marble, etc., Co. (Ch. 

A.) 37 SW 1004. 

Tex.—Williams v. Meyer, (Civ. A.) 
64 SW 66. 

Utah.—Deming v. Moss, 40 Utah 
501, 502, 121 P 971 [quot Cyc]. 

Wis.—Richtman v. Watson, 150 
Wis. 385, 136 NW 797; Kyle v. Car- 
penter, 130 Wis. 310, 110 N'W 187. 

Eng.—Davies v. Games, 12 Ch. D. 
813; Ex p. Neale, DY aKe Melee ale 
645, 64 EngCh 505, 45 Reprint 1029; 
Morris v. Barrett, 3 Y.-& J. 384, 148 
Reprint 1228. 

2. U.S.—Shanks v. Klein, 104 U. S. 
£8) 26 Lied. 635. 

Ark.—Lewis v. Buford, 93 Ark. -57, 
124 SW 244; McGuire v. Ramsey, 9 
Ark. 518. 

Del.—Rice v. Pennypacker, 10 Del. 
209. 

I1l.—Robinson Bank v. Miller, 153 


Til. 244, 35 NE 1078, 46 AmSR 883, 27 
LRA 449; Smith v. Ramsey, 6 Ill. 
Silos 


Ind.—Indiana Pottery Co. v. Bates, 
14 Ind. 8. 

Iowa.—Pennybacker  v. 65 
Iowa 220, 21 NW 515. 

Kan.—Sarbach v. Sarbach, 86 Kan. 
SOA 122 Pend o2, Loss leit Cyc). Len- 
ney v. Simpson, 37 Kan. 353, 15 P 187; 


Leary, 


Ponnson view Clarke 18" Kank 157; 
Scruggs v. Russell, McC. 39. 
Ky.—Archer v. Barry, 62 SW 485, 


23 Ky 12. 

Mich.—Bennett v. Hough, 141 Mich. 
162, 104 NW 414. 

Minn.—Hardin v. Jamison, 60 Minn. 
348, 62 NW 394. 

Mo.—Evans v. Gibson, 29 Mo. 223, 
NATO) 56D. 


Mont.—Quinn vy. Quinn, 22 Mont. 
403, 56 P 824. 
Nev.—Hogle v. eee 12 Nev. 286. 


N. J.—Deveny v. Mahoney, 23 N. J. 


Eq. 247; Baldwin v. Johnson, 1N. J. 
Eq. 441. 
N. Y.—Fairchild v. Fairchild, 64 N. 


Yue [att + run 407 ]); Burkardt v. 
Walsh, 49 App. Div. 634, 64 NYS ray 
MacFarlane v. MacFarlane, 82 Hun 
238, 31 NYS 272; Cox v. McBurney, 4 
N. re Super. 561. 
C.—King v. Weeks, 70 N. C. 372. 
Oh. —Jones v. DeCamp, 15 OhS&CP 
169, 2 OhNPNS 133. 
Or.—Hurst v. Hurst, 95 Or. 563, 188 


. 


y 


PARTNERSHIP 


Tesi kgewn 
Logging Co., 
939 iyanes Cye]; 


Merchant v. Smith-Powers 
91 Or. 442, 446, 178 P 
. Knotteve, Knott, a6 
eae! : 


Pa. —Coder v. Huling, 27 Pa. 84. 

Tenn.—Boyers v. Elliott, 7 Humphr. 
204; Johnson v. Rankin, (Ch. A.) 59 
SW 6388. 

Vt.—Dewey v. Dewey, 35 Vt. 555. 


abe Re ke v. McCully, 78 Va. 
Wis.—Kyle v. Carpenter, 130 Wis. 
310, 110 NW 187. 
Eng. —Burnand v. Nerot, 2 Bligh 


N. S. 215, 4 Reprint 1112, 4 Russ. 247, 
4 EngCh 247, 38 Reprint 798; Shaw 


v. Standish, 2 Vern. Ch. 326, 23 Re- 
print 811. 

poe iter laa a v. Doran, 3 Grant 
h 


“To constitute it partnership prop- 
erty, it should not only have been 
purchased with partnership funds, 
but it should have been used for part- 
nership purposes.” Cox v. McBurney, 
4.N. Y. Super. 561, 565. 

8. Robinson Bank v. Miller, 153 
Ill. 244, 38 NE 1078, 46 AmSR 883, 27 
LRA 449; Merchant v. Smith-Powers 
Logging Co., 91 Or. 442, 446, 178 P 
939 [quot Cyc]; Bergeron ‘vy. Richar- 
dott, 55 Wis. 129, 12 NW 384. 

4 U. S—Sieg v. Greene, 227 Fed. 
41, 141 CCA 589, 225 Fed. 955, 141 CCA 
79, AnnCasi917C 1006. 

Ala.—McKleroy v. Musgrove, 203 
Ala. 603,:84 S 280: Lang v. Waring, 
25 Ala. 625, 60 AmD 533. 

Ark.—Ferguson v. Hanauer, 56 Ark. 
179, 19 SW 749. 

Iowa.—Lutz v. Billick, 172 Iowa 
5438, 154 NW 884; Paige v. Paige, 71 
Iowa 318, 32 NW 360, 60 AmR 799. 

Ky.—Archer v. Barry, 62 SW 485, 
23 Kyl 12. 

Mich.—Bennett v. Hough, 141 Mich. 
162, 104 NW 414. 

Minn.—Stitt v. Rat Portage Lum- 
ber Co., 98 Minn. 52, 107 NW 824. 

Nev.—Hogle v. Lowe, 12 Nev. 286. 

N. J.—Partridge v. Wells, 30 N. J. 
Moe 6 fait 31 Nid. Qe sens 

N. Y.—Fairchild v. Fairchild, 64 
N. Y. 471; Hollister’ v. Simonson, 36 
App. Div. 63, 55 NYS 372 [app dism 
170 N. Y. 357, 68 NE 342]; Fairchild 
v. Fairchild, 5 Hun 407 [aff 64 N. Y. 
471]; Buchan v. Sumner, 2 Barb. Ch. 
165, 47 AmD 305. 

Oh.—Jones v. DeCamp, 15 OhS&CP 
169, 2 OhNPNS 133. 

Ok1.—Cobb v. Whitney, 124 Okl. 193, 
255 P 577; Myers v. Garland, 122 Okl. 
Wl able Pe 84) 

Or.—Merchant _ v. Smith-Powers 
Logging Co., 91 Or. 442, 178 P 939. 

Pa.—Collner v. Greig, 137 Pa. 606, 


20 A 938, 21 AmSR 899;. Warriner 
We Mitchellimi28 Pas 53.18 VAL 33.7 - 
Coder v. Huling, 27 Pa. 84; Williams 


v. Morgan, 26 Pa, Co. 81. 
Tenn.—Boyers v. Elliott, 7 Humphr. 


Utah.—Deming v. Moss, 40 Utah 
501, 502, 121 P 971 [quot Cye]. 

Wis.—Richtman v. Watson, 150 
Wis. 385, 136 NW 797. 

2 j Smith, 5 Ves. Jr. 
189, 31 Reprint 539. 

Can.—McNeil v. Sharpe, 62 Can. S. 
C. 504, 70 DomLR 740. 
sont Sayles v. Evans, 17 OntWN 

Newfoundl.—Ex p. Banks, 1 New- 
foundl. 349. 

“It is well settled that, if land be 
purchased with partnership funds, 
though the legal title may be in one 
of the partners only, such land is 
partnership property.” Boyers v. El- 
liott, 7 Humphr. (Tenn.) 204, 208. 

“Under such circumstances, it mat- 
ters not if the legal title is taken or 
held in the name of a part or all of 
the partners as tenants in common. 
Upon Pigs of these facts of purchase 
and ppropriation, unless the pre- 
Seiathion arising therefrom be rebut- 
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it is conveyed by such a deed as in other cases would 
make the interests of the grantees that of tenants in 
common,’ at least in the absence of an express agree- 
ment, or of circumstances showing an intent “that 


ted, equity will treat the property as 
partnership stock.” Hogle v. Lowe, 
12 Nev. 286, 295. 

[a] One ‘of partners.—(1) Wheth- 
er real property is in the names of 
the members of a partnership or one 
of such, the property, if paid for by 
partnership funds, is partnership 
property. Myers v. Garland, 122 Okl. 
71, 251 P 34. (2), Lands paid for by 
partnership, although deeded to part- 
ners as individuals, belong in equity 
to the partnership. In re Mosier, 112 
Fed. 138. 

{[b] ‘itle taken in one partner to 
expedite sale of partnership lands.— 
Bennett v. Hough, 141 Mich. 162, 104 
NW 414. 

{c] Third person.—Where land is 
purchased by a partnership and title 
taken in the name of a third person, 
to secure advance of the purchase 
money, such land is a partnership as- 
set. Evans v. Honsinger, 11 OntWR 
861 [app dism 12 OntWR 678]. 

[d] Title in member’s wife.—Real 
property fraudulently purchased by a 
partner with firm funds is firm prop- 
erty, although title is taken in such 
partner’s wife’s name. Partridge v. 
Wells, 30 N.. J; Eq: 176° [aff'31 Nev. 
Eq. 362]. 

Title to property taken in name of 
partners see supra § 190. 

5. U. S.—Thompson v. Bowman, 6 
Wall. 316, 18 LL. ed. 736; .Ames v2 
Ames,-37 Fed, 30. 
ss epee ae v. Blanton, 72 Ala. 
ee ee v. Fulton, 44 Cal. 


tgp Robertson v. Baker, 11 Fla. 
Ga.—Hartnett v. Stillwell, 121 Ga. 


386, 49 SH 276, 104 AmSR 151; Jack- 
son v. Stanford, 19 Ga. 14, 
Ill. Pepper v. Pepper, 24 Ill. A. 


316. 
Ind.—Morgan v. Olvey, 53 Ind. 6. 
Iowa.—Paige v. Paige, 71 Iowa 318, 
32 Oe 360, 60 AmR 199 
y.—Pepper ag Thomas, 
539, Ug SW 9297, 9 Kyi 122; 
Ve Gedge, 16 B. Mon. 631. 


bay kei 
‘Galbraith 


La.—May v. New Orleans, etc., R. 
Co., 44 cae Ann. 444,10 S 769. 

Me.—Buffum v. Buffum, 49 Me. 108, 
77 AmD 249. 

Mass.—Fall River Whaling Co. v. 
Borden, 10 Cush. 458; Dyer v. Clark, 
5 Metce. 562, 39 AmD 697; Burnside v. 
Merrick, 4 Metc. 537; Goodwin v. 
Richardson, 11 Mass. 469. 

Mo.—Matthews v. Hunter, 67 Mo. 
293; Willet v. Brown, 65 Mo. 138, 27, 
AmR 265. 

Mont.—Quinn y. Quinn, 22 Mont. 
403, 56 P 824 

N. H.—Cilley v. Huse, 40 N. H. 358. 

N. J.—Harney v. Jersey City First 
Nat. Bank, 52 N. J. Eq. 697, 29 A 221; 
vee v. James, 13 N. J. Eq. 126. 

N. Y.—Smith v. Tarlton, 2 Barb. 
Che 336; 
ioe C.—Ross v. Henderson, 77 N. C. 

Oh.—Page v. Thomas, 43 Oh. St. 38, 
1 NW 79, 54 AmR 788; Miller v. Proc- 
tor, 20 Oh. St. 442. 

R. I.—Lime Rock Bank vy. Phette- 
place. 8) Reais 6-9 Tillineiiash. wv 
Champlin, 4 R. I. 173, 67 AmD 510. 
_S: C.—Boyee v. Coster, 23 8S. C. Ea. 
ae Winslow v. Chiffelle, 5 Ss: 


Eq. 


Vt.—Willis v. Freeman, 35 Vt. 44, 
82 AmD 619. 

Va.—Forde v. Herron, 4 Munf. (18 
Va.) 36. 

Eng.—Ex p. Neale, 3 De G. F. & J. 
645, 64 EngCh 505, 45 Reprint 1029. 

{a] After firm debts are paid, the 
land belongs to the partners as ten- 
are Be COBO, with all the incidents 
of Suc enancy. Pepper v. Pe a 
24 Til. A. 346. OE nee 

Title to property taken in name of 
partners see supra 90. 
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such real estate should be held for the separate use 
This is true whether title is taken 


of the partners.® 
in the name of one partner with‘ 
consent of the others. 


third person.? 


When considered individual property. There may, 
however, be a purchase of property with firm funds 
to be held by partners as individuals, if this be the 
intention,!® such a transaction being merely a with- 
drawal by agreement of part of the common stock,? 
and if it appears that the real estate was acquired by 
a partner, as his individual property, and the firm 
funds used by him in purchasing it were charged to 
his individual account with the assent of his part- 


6 Robertson v. Baker, 11 Fla. 192; 
eb. v. Whitney, 124 Okl. 193, 255 


7 Richtman v. Watson, 150 Wis. 
385, 136 NW 797. 

[a] For example, real estate pur- 
chased with partnership money for 
partnership purposes belongs to the 
firm, although the title be taken in 
the name of a partner with or with- 
out the consent of his associate. 
Richtman vy. Watgon, 150 Wis. 385, 
136 NW 797. 

8. Hunt v. Benson, 2 Humphr. 
(Tenn.) 459; Hengy v. Hengy, (Tex. 
Civ. mAs) lode Owe eT Lot auot 
Richtman y. Watson, 150 Wis. 
4 136 N W797. 

“When a partner has purchased 
real estate with partnership assets, 
but in his own name, without the 
knowledge or consent of his copart- 
ner, and reports it to his copartner as 
firm property directly, or indirectly, 
by crediting the firm with rents and 
charging it with taxes and insurance, 
he cannot afterwards be ‘heard to de- 
ny that the property purchased is in 
fact partnership property; nor would 
it be necessary that the property so 
purchased be used for partnership 
purposes.” Hengy v. Hengy, supra. 

{a] Funds used without copart- 
ners’ consent.—Where a partner with- 
draws the funds of the firm, and ap- 
plies them to the purchase of realty, 
taking title in his own name and for 
his own benefit, without the consent 
of his copartners, such realty will be 
deemed, in equity, partnership prop- 
erty for the payment of the debts of 
the partnership. Hunt y. Benson, 2 
Humphr. (Tenn.) 459. — 

9. Boyers v. Elliott, 7 Humphr. 
(Tenn.) 204, 208. 

“There can be no difference between 
a purchase from a third person and a 
purchase from a partner. If the part- 
nership funds be advanced to one of 
the partners for lands on which to 
carry on the business, or, which is 
the same thing, if he gets credit on 
the books of the firm for the land, 
intending to vest it in the business, it 
thereby becomes, in equity, the prop- 
erty of the partnership, though he 
may retain the legal title in him- 
self.” Boyers v. Elliott, supra. 

10. U.S.—Hoxie v. Carr, 12 F. Cas. 
No. 6,802, 1 Sumn. 173. 

Fla.—Price v. Hicks, 14 Fla. 565. 

Mass.—Dyer v. Clark, 5 Metc. 562, 
39 AmD 697. 

Pa.—Lefevre’s App., 69 Pa. 122, 8 
AmR 229. 

R. I.—Providence v. Bullock, 14 R. 
T4358. 

[a] For example, where all the 
partners acquiesce in a purchase of 
realty with the firm funds by one 
partner as his private property, the 
courts will so regard it. Lefevre’s 
App., 69 Pa. 122, 8 AmR 229. 

[b] Not purchased for partnership 
purposes.—-Where land is purchased 
by partners with partnership funds, 
but not for the use and convenience 
of partnership business or in the 
legitimate line of their business, they 
become invested with the title as ten- 


These rules apply to a pur- 
chase from a partner as well as to a purchase from a 


PARTNERSHIP 


or without’ the 


[§ 193 


ners, such real estate will not be regarded as part- 
nership assets.*? 
borrowed from the firm does not necessarily make 
the land partnership property.** 

Question of fact. 


Payment for realty with money 


Whether realty purchased with 


firm funds is individual or partnership property is, 


ants in common. 
Fla. 565. 
11. Lefevre’s App., 
AmR 229. 
12. Ark.—Jenkins v. Jenkins, 
Ark. 68, 98 SW 685. 
Del.—Harvey v. 
Del. Ch. 445. 
Ky.—Louisville Trust Co. v. Co- 
lumbia Finance, ete., Co., 59 SW 867, 
60 SW 1, 22 KyL 1385. 
Mass.—Goodwin v. Richardson, 
habe 469; Pitts v. Waugh, 4 Mass. 
Mo.—AmerieanwWat. Bank v. Thorn- 
burrow, 109 Mo. A. 639, 83 SW 771. 
Pa.—Higgins v. Higgins, 216 Pa. 
397, 65 A 804;’ Hayes v. Treat, 178 Pa. 
Hyhe 35 A 987; Coder v. Huling, 27 Pa. 


fa] Where a firm is indebted to 
one of the partners who bought real 
estate and paid for it with money 
withdrawn from the partnership on 
account of the debt to him, and there 
was no objection at the time, the oth- 
er partners cannot claim an interest 
in the real estate so purchased. Hig- 


Price v. Hicks, 14 
69 Pa.9122548 
Si 


Pennypacker, 4 


Hite Vawikhieseins, 2168 Pa. 397,65, A 
13. Hengy v. Hengy, (Tex. Civ. 


A.) Lode Siw 1272 

[a] For example, where a partner 
incurs a debt to secure money to buy 
land, and subsequently pays such 
debt out of partnership funds, the 
partnership does not thereby acquire 
any claim on_the land. Hengy v. 
Hengy, (Tex. Civ. A.) 151 SW 1127. 

14. McKleroy v. Musgrove, 203 
Ala. 603, 84 S 280; Jenkins v. Jen- 
kins, 81 Ark. 68, 70, 98 SW 685. 

“Whether the purchase is as part- 
nership or individual property is a 
question of fact not controlled en- 
tirely by the use of partnership funds, 
that being only a circumstance in- 
dicating the intention of the parties.” 
Jenkins v. Jenkins, supra. 

15. Ala.—McKleroy v. Musgrove, 
203 Ala. 603, 606, 84 S 280 [cit Cyc]. 

Ark.—Jenkins vy. Jenkins, 81 Ark. 
68, 98 SW 685. 

Iowa.—Smith v. Smith, 179 Iowa 
1865, 160 NW 756. 
Teneo he Viv, Watts. 13 

Or.—Merchant v. Smith-Powers 
Logging Co., 91 Or. 442, 446, 178 P 
JaVELQuo0Tts Cyl]. 

26. Pa. 


Pa.—Williams v. Morgan, 
Co. 81,- 85. 
‘ Death ap saan’ v. Bullock, 14 R. 

Tex.—Murrell v. Mandelbaum, 85 
Tex. 22, 19 SW 880, 34 AmSR 777. 

Man.—Kelly v. Kelly, 20 Man. 579 
[app allowed on other grounds 10 
DomLR . 3438, 28 WestLR 953, 3 
WestWkly 799]. 

“As between the partners the in- 
tention of the partners will deter- 
mine the status of the property, 
whether it be individual or partner- 
ship property.” Williams v. Morgan, 
supra. 

[a] The intent of all the parties 
governs the question of whether or 


not certain realty is individual or 
partnership property, when such 


Key... Ont 


1349. 


in the last analysis, one of fact!+ depending upon the 
intention?® of the parties, as revealed by the use 
made of the property,!® the conduct of the parties,** 
their agreements express'® or implied,+® the manner 
of keeping accounts,?° the payment of expenses con- 
nected with ownership,”! the disposition made of any 
income from the property,?? and all the surround- 
ine circumstances,”* the decision of every case neces- 
sarily depending on its own peculiar facts.** 


realty has been gurchased with firm 
funds. Kelly v. Kelly, 20 Man. 579 
[app allowed ons other grounds 10 
DomLR 3435-23 WestiR 7952,=83 
WestWkly 799]. ~~ 

16. U. S.—McKinnon vy. McKinnon, 
oh hee 409, 5 CCA 530 [rev 46 Fed. 

Ark.—Jenkins v. Jenkins, 81 Ark. 
68, 98 SW 685. 

Iowa.—Smith v. Smith, 179 Iowa 
1365, 160 NW 756. 
ftir Pe, Ve» Watts; 13 Kye Op: 

vo. 

Or.—Merchant vy. Smith-Powers 
Logging Co., 91 Or. 442, 178 P 939. 

Use of property in firm business 
as insufficient of itself to establish 
firm ownership sée infra § 196. 

17. McKleroy v. Musgrove, 203 
Ala. 6038, 606, 84 S 280 [cit Cyc]; Tar- 
bel v. Bradley, 7 AbbNCas 273 [aff 86 
N. Y. 280]; Murrell v. Mandelbaum, 
85 Tex. 22, 19 SW 880, 34 AmSR 777. 

18. McKleroy v. Musgrove, 203 
Ala. 6038, 606, 84 S 280 [cit Cyc]; Mur- 
rell v. Mandelbaum, 85 Tex. 22, 19 SW 
880, 34 AmSR 777. 

19. McKleroy v. Musgrove, 203 
Ala. 603, 606, 84 S$ 280 [cit Cycl; 
Murrell v. Mandelbaum, 85 Tex. 2 
19 SW 880, 34 AmSR 777. 

20. Smith v. Smith, 179 Iowa 1365, 
160 NW 756; Fairchild v. Fairchild, 
64 N. Y. 471 [aff 5 Hun 407]. 

21. McKinnon v. McKinnon, 56 
Fed. 409, 5 CCA 530 [rev 46 Fed. 
713]; Smith v. Smith, 179 Iowa 1365, 
160 NW 1756; Fairchild v. Fairchild, 


64 N. Y. 471 {aff 5 Hun 407]. 
[a] Repairs, improvements, and 
taxes.—Smith v. Smith, 179 Iowa 


1365, 160 NW 756. 

[b] Annual taxes, charges for al- 
teration, improvements, and repairs 
paid by the firm indicate firm owner- 
ship. Tarbel v. Bradley, 7 AbbNCas 
273 [aff 86 N. Y. 280]. 

22. McKinnon v. McKinnon, 56 
Fed. 409, 5 CCA 530 Trev 46 Fed. 7131; 
Smith v. Smith, 179 Iowa 1365, 160 
NW 756. : 

23. Jenkins v. Jenkins, 81 Ark. 68, 
98 SW 685; Smith v. Smith, 179 Iowa 
1365, 160 NW _ 756; Merchant v. 
Smith-Powers Logging Co.; 91 Or. 
442, 446, 178 P 989 [quot Cyc]. 

24. Smith v. Smith, 179 Iowa 1365, 
160 NW 756. 

{a] Held partnership property.—. 
(1) Farm. McKinnon y. McKinnon, 
56 Fed. 409, 5 CCA 530 [rev 46 Fed. 
Maio alls (2) Improvements paid for 
out of firm funds. Smith,v. Danvers, 
TINS, Vow Super. 7669. (3) Sawmill, 
Morris v. Brown, 177 Ala. 389, 58 S$ 
910. (4) Other cases. McKleroy v. 
Musgrove, 203 Ala. 608, 84 S 280; 
Smith v. Jackson,:2 Edw. (N. Y.) 28: 
Hurst v. Hurst, 95 Or. 563, 188 P 182: 
Merchant v. Smith-Powers Logging 
Co., 91 Or. 442, 178 P 939; Williams 
v. Morgan, 26 Pa. Co. 81. 

{b] Weld individual property.— 
Smith v. Smith, 179 Iowa 1365, 160 
NW 756; Hay’s App., 91 Pa. 265; 
Providence v. Bullock, 14 R. I. 353: 
Bosworth v. Hopkins, 85 Wis. 50, 55 
“NW 424; Ex p. Banks, 1 Newfounal. 
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Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 193-196] 


Unnecessary for partnership purposes. 
tate which is not necessary for partnership purposes 
may still be firm property; and it will generally be 
when it has been 
bought for the firm with firm funds, and its profits 


treated as such by the courts, 


have been enjoyed by the firm.?® 
Resulting trust. 


third person.” 


Structures rebuilt with firm funds are ordinarily 


partnership property.?® 


[§ 194] f. Realty Received in Exchange. 
received in exchange for firm property belongs to WE 


partnership.*° 


25. Southwestern Georgia Bank v. 
McGarrah, 120 Ga. 944, 48 SE 393; 
Spalding v. Wilson, 80 Ky. 589; Fos- 


ter v. Sargent, 72 N. H. 170, 55 A 423; 
Oe a App., 39 Pa. 535, 80 AmD. 

26. D. C.—Stone v. Fowlkes, 29 
App. 379. 

Ga. 161 Ga. 
711, 132 SE 547; Roach v. Roach, 143 
Ga. 486, 85 SE 708. 

Ill.—Peo. v. Sholem, 244 Ill. 502, 91 
NE 704. 


Iowa.—Smith v. Smith, 179 Iowa 
1365, 160 NW 756; Lutz v. Billick, 
172 Towa 5438, 154 NW 884. 

Mich.—Chase v. Angell, 148 Mich. 
a ae NW 1105, 118 AmSR 568 


H.—Thrasher_ v. Lawrence, 78 

Ne 437 LOT Arr 6365 

N. Y¥.—Williams v. Gillies, 75 N. Y. 
197 [rev 13 Hun 422 (aff 53 HowPr 
ath Fairchild v. Fairchild, 64 N. 

471 
ser Williams v. Morgan, 26 Pa. Co. 

Tex. (Civ. A.) 
258 SW 201. 

ce ge ae v. McCully, 78 Va. 
159. 


“Where land is bought in whole or 
in part with money contributed by 
one of the members of a firm, and 
the legal title is taken in the name 
of the other member, under an agree- 
ment that the latter is to hold the 
land for the use of the firm, an im- 
plied trust arises in favor of the part- 
nership, and the members become 
equitable owners and equitable ten- 
ants in common of the land.” Mc- 
Donald v. Dabney, 161 Ga. 711, 714, 
132 SE 547. 

“Where land is bought by the mem- 
bers of a partnership with the money 
belonging to the firm, and the legal 
title is taken in the name of only one 
member, an implied trust arises in 
favor of the partnership, and the 
members become equitable owners 
and equitable tenants in common of 
the land.’”’ Roach v. Roach, 143 Ga. 
486, 488, 85 SE 703. 

[a] One partner.—Where  prop- 
erty is purchased with partnership 
funds and the legal title is taken in 
the name of one partner, the property 
is held in trust for the benefit of alJ 
the partners. Williams v. Morgan, 
26 Pa. Co. 5 

[b] Finding of bad faith or fraud 
is not essential to the establishment 
of a resulting trust. Smith v. Smith, 
179 Iowa 1365, 160 NW 756. 

[ec] Evidence held insufficient to 
show resulting trust, there being no 
proof of purchase with partnership 
funds. McKnight v. Drake, 143 Ill. A. 


10. 

27. Peo. v. Sholem, 244 Ill. 502, 91 
NE 704; McCully v. McCully, 78 Va. 
aja 

[a] Partnership profits invested.— 
Where one of two partners who have 
agreed to invest firm profits in real 
estate takes the conveyance in his 
own name, a trust results in favor of 
the other to the extent of his interest 


4 


Where realty is purchased with 
firm funds but title is taken in the name of less than 
all the partners, there is a resulting trust in favor of 
the other partners*® in proportion to their respective 
partnership interests,?7 and a resulting trust may 
also be dopo where title is taken in the name of a 


PARTNERSHIP 


Real es- 
erty.*? 


Realty.* 
is 


use.3* 
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[§ 195] g. Realty Received for Firm Work. 
Realty conveyed in consideration of partnership 
work is ordinarily to be deemed partnership prop- 


[§ 196] h. Effect of Firm or Individual Use of 
The mere fact that a partnership business 
carried on upon premises owned by the partners 
does not make the premises firm property,*®? and this 
is particularly true where the copartnership agree- 
ment expressly reserves to the contributing partner 
ownership in the realty which he allows the firm to 
If, however, the land becomes involved in the 


partnership dealings,*®® and especially if it is paid for 


with firm moneys, assessed for taxation in the firm’s 


name, as well as used for firm purposes, the intention 


Realty 
clear.2® On the 
the partners for 


in the funds invested. McCully v. 
McCully, 78 Va. 159. 

28. Stitt v. Rat Portage Lumber 
Co., 98 Minn. 52, 107 NW 824. 

[a] For example, where title to 
partnership property is placed in the 
name of a third person by one part- 
ner to secure profit to himself at the 
expense of the other, equity will hold 
such third person to be a trustee for 
both partners as to the property con- 
veyed to him. Stitt v. Rat Portage 


yee Co., 98 Minn. 52, 107 NW 
29. Clark’s App., 72 Pa. 142. 
[a] Rebuilding out of firm funds 


Seg dyfca a fire.—Clark’s App., 72 


Pa. 


30. Payne v. Martin, 39 Colo. 265, 
89 P 46. 
{aj For example, where a partner 


exchanges firm property for real es- 
tate, and takes the deed in his own 
name, the Jand nevertheless belongs 
to the firm, and he will be deemed to 
hold it in trust for its use and bene- 
fit. cepa v. Martin, 39 Colo. 265, 89 


Mann vy. Paddock, 108 Va. 827, 
62 SE 951. 

32. Realty of mining partnership 
see Mines and Minerals § 809. 


33. U. S.—Clark v. lLyster, 155 
Fed. 513, 84 CCA 27. 
Ala.—Humes v. Higman, 145 Ala. 


215, 40 S 128; Ware v. Owens, 42 Ala. 
212, 94 AmD 672. 
Cen v. Branch, 16 Conn. 


Ill.— Blakeslee v. Blakeslee, 265 Ill. 
48, 106 NE 470; Robinson Bank v. 
Miller, 153 Ill. 244, 38 NE 1078, 46 
AmSR 883, 27 LRA 449. 

Iowa.—Fordyce v. Hicks, 80 Iowa 
272, 45 NW 750. 

FAG EEN v. Michel, 28 La. Ann. 


Md.—Jones v. Dugan, 124 Md. 346, 
Mass.—Taber-Prang Art Co. v. Du- 
rant, 189 Mass. 173, 75 NE 221. 
501, 13 NW 834; Reynolds v.. Ruck- 
man, 35 Mich. 80. 
Kimbro, 49 
Miss. 529. 
N. M.—Adams v. Blumenshine, 
N. Y.—Dexter v. Dexter, 43 App. 
Div. 268, 60 NYS 871. See Levine v. 
[rev on other grounds 71 App. Div. 
204, 75 NYS 706] (holding that the 
mon is used in and for the partner- 
ship is not in itself sufficient to make 
Oh.—Jones v. DeCamp, 15 OhS&CP 
169, 2 OhNPNS 133. 
56. 
Eng.—Davis v. Davis, [1894] 1 Ch. 
EXO Tal 
aoe aire 
by a firm does not make it partner- 
ship property.’ Robinson Bank v. 


92 A 775 

Mich.—Gordon v. Gordon, 49 Mich. 

Miss.—Alexander  v. 

27 

N. M. 648, 204 P 66. 
Goldsmith, 34 Mise. 7, 9, 69 NYS 446 
fact that property owned in com- 
it partnership property). 

Pa.—Bringhurst’s Hst., 25 Pa. Dist. 
393, 401; Christie v. Christie, 

“The mere fact of the use of land 
Miller, 153 Ill. 244, 253, 38 NE 1078, 


of the parties to make it firm property becomes 


other hand, if the land is used by 
their individual benefit and enjoy- 


46 AmSR 883, 27 LRA 449. 

‘Tt is not the law that partners in 
business, who are the owners of the 
property by means of which the busi- 
ness is carried on, are necessarily 
partners as regards that property.” 
Davis v. Davis, supra. 

[a] Express agreement required. 
—Where persons owning undivided 
interest in land form a partnership 
and use the land for partnership 
business, there must be an express 
agreement or other circumstances to 

make such land firm assets. Jones v. 
Comers 15 OhS&CP 169, 2 OhNPNS 


[b] Two facts must concur to con- 
stitute real estate partnership prop- 
erty: First, acquisition with partner- 
ship funds or on partnership credit; 
second, acquisition for the uses of 
the partnership. Mere use for part- 
nership purposes does not impress it 
with the character of partnership 
property. Hatchett v. Blanton, 72 


[c] Presumption when title in one 
partner.—Where a firm occupies land, 
the record title to which is in one of 
the partners, the presumption is that 
the firm’s occupation is subordinate 
to such partner’s title, and a’ mort- 
gage, given by such partner upon real 
and personal property occupied by 
the firm and of which the firm accepts 
the benefit without questioning the 
right of the partner and record own- 
er to execute it, may be enforced 
against the property of the firm em- 
braced therein. Hardin v. Dolge, 46 
App. Div. 416, 61 NYS 753. 

[da] Homestead.—The fact that 
the firm business was carried on on 
the premises does not disclose an in- 
tention to consider realty firm prop- 
erty, particularly where the parties 
also use such premises as their home- 
stead. Adams v. Blumenshine, 27 N. 
M. 643, 204 P 66. 

fe] Farming and stock raising.— 
The mere fact that land is used by 
partners in their business of farming 
and stock raising does not show an 
intention to make it firm property. 
Jones v. DeCamp, 15 OhS&CP 169, 2 
OhNPNS 133. 

Use of property as one of the ele- 
ments considered in determining 
firm ownership see supra § 192 text 
and notes 89-91; and supra § 193 
text and note 2. 

34. Richmond v. Voorhees, 10 
Wash. 316, 38 P 1014. 

King v. Wilcomb, 7 Barb. (N. 
Y.) 263; Waterer v. Waterer, L. R. 
15 Eq. 402. 

[a] Nursery gardens.—(1) Where 
the partners used their premises 
as nursery gardeners, the land 
became, necessarily from the nature 
of the business, a part of the firm 
stock. Waterer, L. R. 15 Ea 402. 
(2) Nursery stock on the land of 
one partner is firm property. King vy. 
Wilecomb, 7 Barb. (N. Y.) 263. 

36. U.S.—Wiegand v. dopuiinen 14 
Fed. 118, 7 Sawy. 442. 

Cal.—Roberts v. Eldred, 73. Cal. 
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ment, such use will indicate their intention not to 
make it firm property, although there may be ap- 
parent confusion of their interests.** 

[§ 197] i. Rights of Third Persons. Real estate 
standing in the name of the partners as tenants in 
common may, as between such partners, be shown to 
be partnership property.** But the record title con- 
trols as respects the rights of third persons.?® The 
rights of bona fide purchasers of the realty,*® or of 
ereditors,*! are governed by the deed, rather than 
the intention of the purchasing partners, as to the 
question of whether or not the realty is firm prop- 
erty.*? This rule cannot be invoked by one purchas- 
ing with knowledge of existing equities.*® A re- 
corded deed of realty to persons as partners is suffit 
cient notice to purchasers and creditors that the real- 
ty is firm property.** 

[§ 198] j. Conversion of Firm Realty into Per- 
sonalty*®—(1) In General. The authorities agree 
that real estate, upon being acquired by a copart- 
nership, is, in equity, to be treated as having been 
converted into personalty to the extent that it may 
be required to meet partnership obligations,*® and to 


394, 15 P 16. 


PARTNERSHIP 


of the persons, his creditors can treat 


~ 


[$§ 196-199 


pay any balance owing one partner by the other in 
the settlement of its affairs.47 As to the real or per- 
sonal character of what remains thereafter opinions 
differ radically.4® The English rule favors complete 
conversion for all purposes, or “conversion out and 
out,”*® while the rule generally prevailing in the 
United States favors a conversion limited for part- 
nership purposes, or a pro tanto conversion,®° with 
a reconversion after payment of firm debts and ad- 
justment of partnership equities,°+ unless there has 
been an agreement for out and out conversion,®” or 
a statutory enactment relative to complete conver- 
sion;®? and the distinetion between the rules has 
frequently been adverted to and stated in the opin- 
ions of the courts.°* The general rule that conver- 
sion is a purely equitable doctrine without existence 
in law®® has been applied in cases involving part- 
nership real estate.°°® ~ 

[§ 199] (2) Extent of Conversion—(a) Partial 
Conversion. Under the doctrine of partial or pro 
tanto conversion, partnership realty is in equity 
treated as personalty for partnership purposes,°? 


“The English rule deems 


Md.—National Union Bank v. Na-|it as his individual property, and not} real estate, held by persons who are 
tional Mechanics’ Bank, 80 Md. 3871,] that of the, firm... .Gwinner v. Union| partners, as being converted into 
30 A 913, 45 AmSR 350, 27 LRA 476.| Trust’ Co., 286 Pa. 614, 75 A 856. personalty to all intents and pur- 

Mich.—Way v. Stebbins, 47 Mich. 42. Statute of frauds as affecting | poses the rule which generally 
296, 11 NW 166; Merritt v. Dickey, 38| partnership real estate see Frauds,| prevails in the United States 


121 Ga. 


Mich. 41 Statute of § 204 et seq. 
Hine C.—Hanff v. Howard, 56 N. C. 48. Hartnett v. Stillwell, 


Tex.—Murrell v. Mandelbaum, 85 
Tex. 22,19 SW 880, 34 AmMSR 777. 

37. National Union Bank v. Na- 
tional Mechanics’ Bank, 80 Md. 3:71, 
30 A’ 913, 45 AmSR 350, 27 LRA 476; 
Fall River Whaling Co. v. Borden, 10 
Cush. (Mass.) 458; Frey v. Bisen- 
hardt, 116 Mich. 160, 74 NW 501. 

38. Rosenberger v. Kuesel, 292 Pa. 
184, 140 A 860. 

39. Rosenberger v. Kuesel, supra; 
Hale v. Henrie, 2 Watts (Pa.) 143, 27 
AmD 289; Connelly v. Withers, 9 
LancBar (Pa.) 117. 

40. Gwinner v. Union Trust Co., 
226 Pa. 614, 75 A 856; Cundey v. Hall, 
208 Pa. 335, 57 A 761,'101 AmSR 938; 
Warriner v. Mitchell, 128 Pa. 153, 18 
A 337; Ebbert’s App., 70 Pa. 79; Salt- 
er v. Acker, 24 Pa. Dist. 198 [rev on 
other grounds 62 Pa. Super. 207]. 

[a] For example, where a firm 
purchased land and sold it in lots, the 
land is not firm property except as 
between the parties, unless the deed 
or some other recorded instrument 
gives notice thereof. Gwinner vy. 
Union "Trust Co., 226 Pa. 614, 75° A 


856. 
41. Gwinner v. Union Trust Co., 
supra; Cundey v. Hall, 208 Pa. 335, 


57 A 761, 101 AmSR 938; Warriner 
Vorointehell £28 Par! U53re 18 eA e383 
Titusville Second Nat. Bank’s App., 
83 Pa. 203; Jones’ App., 70 Pa. 169; 
Eibbert’s, App.,. 70" Pal l79: “Salter v. 
Acker, 24 Pa. Dist. 198, 200 [rev on 
other grounds 62 Pa. Super. 207]. 

“As between partners, the deed is 
not conclusive, but they hold in ac- 
cordance with the facts; as to pur- 
chasers and creditors, they ‘thold in 
accordance with their recorded titlé, 
it being incompetent to show by parol 
that real estate conveyed to two ten- 
ants in common is, in reality, part- 
nership property.” Salter v. Acker, 
supra. 

{a] For example (1) where parties 
take title to land by deed, the cred- 
itors are bound by the recorded title 
expressing the intention of the par- 
ties. Salter v. Acker, 24 Pa. Dist. 
198 [rev on other grounds 62 Pa. Su- 
per. 207]. (2) Where two partners 
purchase land under a secret agree- 
ment to sell lots and apply the pro- 
ceeds in a particular manner, and the 
property is taken in the name of one 


386, 49 SE 276, 104 AmSR 151 (pur- 

chase by surviving partner). 

44, Lancaster Bank v. Myley, 13 

Pa. 544. 

45. Cross references: 

Conversion of property from real to 
personal or personal to real in gen- 
eral see Conversion 13 C. J. p 850. 

Descent and distribution of firm real- 
ty see infra § 627. 

Effect of conversion doctrine under 
the statute of frauds see Frauds, 
Statute of §§ 204-210. 

46. Smith v. Smith, 179 Iowa 1365, 

160 NW 756. 
Extent of 

19:9, 2005 
47. Smith v. Smith, 179 Iowa 1365, 

160 NW 756. 


conversion see infra §§ 


48. Smith v. Smith, supra. 

49. See infra § 200. 

50. See infra § 199. 

51. See infra § 199. 

52. See infra § 200. 

5S a eSmbisten 25u eben Ee DIstes oleae 


See Wharf v. Wharf, 306 Ill. 79, 1387 
NE 446 (construing Partnership Act 
cone Le sliays 

[a] Under a provision of the Uni- 
form Partnership Act to the effect 
that a partner’s interest in the part- 
nership is his share of the profits and 
surplus, and that the same is per- 
sonal property, it has been held that 
a partner’s interest in firm realty is 
personal property. Hall’s Hst., 28 Pa. 
Dist. 311; Mattson v. Wagstad, 188 
we 566, 206 NW 865. 

Ala.—Whisenant  v. Hybart, 

160 ate: 578, 49 S 760. t 

Tl.—Wharf v. WihariteetsO'G) Ll ¥7,9: 
137 NE 446. 

Iowa.—Western Securities 
Atlee, 168 Iowa 650, 151 NW 

Ky. Duncan v. Dunean, Oar lata Bil 
18 SW 1022, 40 AmSR 159. : 

Md.—Fooks v. Williams, 120 Md. 
436, 87 A 692. 
Par aa v. Palmer, 13 Mich. 
appa —Whitney v. Cotten, 53 Miss. 


N. Y.—Darrow v. Calkins, 154 N. Y. 
503, 49 NE 61, 61 AmSR 6387, 48 LRA 
299; Collumb v. Read, 24 N. Y. 505. 

Pai Sweeney v. Horn, limes.» Dist, 
391, 21 Pa..Co. 148 [aff 190 Pa. 237, 42 
A 709]. 

Va.—Mann v. Paddock, 108 Va. 827, 
831, 62 SE 951. 


limits the conversion to the purposes 
of the partnership.’ Mann v. Pad- 
dock, supra. 

“The English rule, established first 
by judicial decision and more recent- 
ly by statute, is, that real estate is 
regarded as converted into personalty 
for all purposes, including not only 
the partnership business and the 
settlement of the partnership af- 
fairs, but also the succession as be- 
tween the personal representatives of 
a deceased partner and the heir-at 
law. The rule of nearly all courts 
in the United States is that real es- 
tate is to be regarded as personal 
property only for the business of the 
partnership and the settlement of its 
affairs, and when no longer needed 
for that purpose the ordinary in- 
cidents and quality of real estate re- 
vive and the property goes according 
to the Statute of Descent. This is a 
doctrine of re-conversion of real es- 
tate to its original character, or, 
rather, that the conversion to per- 
sonalty is for a temporary purpose, 
only, and when the object ceases the 


supposed. conversion ends.” Wharf 
ip ioe 2 SOG MUG TOMS 2 aes aN ED 

55. See Conversion § 4. 

56. FEoster’s App., 74 Pa. 391, 397, 
15 AmR 553; In re Welles, 4 ‘Lack 
LegN 135, 138 [aff 191 Pa. 939, 43 A 
207]; West Side Oil Ce. v. McDor- 


man, (Tex. Civ. A.) 244 SW 167, 176: 
Peas. v. Gray, 68 W. Va. 555, 10 SE 
“While real estate of.a partnership 
in treatment is said to be converted 
to personal property when held as 
part of the capital stock, this is so 
only in equity and not in law.” West 
Side Oil Co. v. McDorman, supra. 

“Conversion is altogether a doc- 
trine of equity. In law it has no 
being. It is admitted only for the 
accomplishment of equitable results. 
It may be termed an equitable fiction, 
and the legal maxim in fictione juris 
semper Subsistit® equitas has re- 
doubled force in application to it.” 
Foster’s App., supra [quot In re 
Welles, supra]. 

57. . S—Logan v. Greenlaw, 25 
Fed. 299; Hiscock v. Jaycox, 12 #, 
Cas. No. 6,531, 12 NatBankrReg 507; 
Hoxie v. Carr, 12) ub u@aissaNo. 6,802, 
i Simin Tei Hoyt v. Sprague, 12 Er - 
Cas. No. 6,810 [aff 103 Uz S., 618, 26 
ie edk 585]; Kleine v. Shanks, 14 F. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 199] 


such as the payment of firm debts,°* and adjustment 
of equities between the partners.°® 
is, however, limited to such purposes,®°° and, in the 
and out conver- 


absence of an agreement for out 


Cas. No. 7,870, 3 CentrLJ 799 [aff 104 
WSs, Zorn eds 6385 )s Lyman: Vv: 
Lyman, 15 F, Cas. No. 8,628, 2 Paine 
tie Piatt vo Olver, 19 EY Cas. No. 
11,116, 3 McLean 27 [aff 3 How. 333, 
11° L. ed. 622]. 

$2) Ala, 198, 


Ala.—Davis v. 
2S 897. ( 

Ark.—Lenow v. Fones, 48 Ark. 557, 
4 SW 56; Percifull v. Platt, 36 Ark. 


456. 

Cal Gray v..ealtmer, 9-Cal. 616. 

Conn.—Frink v. Branch, 16 Conn. 
260; Sigourney v. Munn, 7 Conn. 11. 

Fla.—Price Vv. Hicks, 14 Fla. 565. 

Hawaii.—Aldrich v. Robinson, 2 
Hawaii 606. 

HU—Gailbraithiv./Dracys 153 111i, 54, 
38 NE 937, 46 AmSR 867, 28 LRA 129; 
Faulds v. Yates, 57 Ill. 416, 11 AmR 
24; Pepper v. Pepper, 24 Ill. A. 316. 

Ind.—Walling v. Burgess, 122 Ind. 
299, 22 NE 419, 23 NE 1076, 7 LRA 


481. 

ae . Paige, 71 Iowa 318, 
382 NW 360, 60 AmR 799; Mallory v. 
Russell, 71 Iowa 63, 82 NW 102, 60 
AmR 776; Hewitt v. Rankin, 41 Iowa 
85; Evans v. Hawley, 35 Iowa 83. 

Kan.—Sternberg v. Larkin, 58 Kan. 
201, 48 P 861, 37 LRA 195. 

Ky.—Cain v. Hubble, 184 Ky. 38, 
211 SwW- 413,..6. AUR 146;,. Graves-v. 
Hardin, 55,SW 679, 21 Kyl; 1499; 
Duncan v. Duncan, 93 Keys 3 0 Sw. 
1022, 40 AmSR 159; Carter v. Flex- 
ner, 92 Ky. 400, 17 SW 851; Pepper 
va homasn Sd. hye S95. 4S We 29.5 
Divine v. Mitchum, 4 B. Mon. 488, 41 
AmD 241; Long v. ‘Watts, 7 KyL 374; 
Casky v. Casky, 5 rg (WEES Given 
Wa Glariz-is Ky. Op.-67 

Me.—Buffum v. Bute, 49 Me. 108, 
77 AmD 249. 

Mass.—Shearer v. Shearer, 98 Mass. 
107; Wilcox v. Wilcox, 13 Allen 252. 

Mich.—Godfrey v. White, 43 Mich. 
171, 5 NW 243; Moran v. Palmer, 13 
Mich. 367. 

Minn.—Woodward-Holmes Co. v. 
Nudd, 58 Minn. 236, 59 NW 1010, 49 
PATA SR coUSt) 627) EGA 8407 we King we 
Remington, 36 Minn. 15, 29 NW 352; 
Arnold v. Wainwright, 6 Minn. 358, 80 
AmD 448. 

Miss.—Sykes v. Sykes, 49 Miss. 190; 
Davis v. Richardson, 45 Miss. 499, 


AmR 732 

Mo. Priest v. Chouteau, 85 Mo. 
398, 55 AmR 3738. 

Mont.—Lindley v. Davis, 7 Mont. 
206, 14 P_717. 

N. J.—Campbell v. Campbell, 30 N. 
dan dog. 41550 3 Beach, 12 IN. J: 


BGS. OA. 

N. Y.—Darrow v. Calkins, 154 N. Y. 
503, 49 NE 61, 61 AmSR 637, 48 LRA 
299; Williams v. Gillies, 75 N. Y. 197; 
Garrett v. Scheffer, 47 N. Y. 656 
mem; Van Brunt v. Applegate, 44 N. 
¥. 544: Collumb v. Read, 24 N. Y. 
505; Sage v. Sherman, 2 N. Y. 417 
[aff Lalor 147]; Martin v. Wegener, 1 
Thomps. & C. 509; Tarbel v. Bradley, 
tT AbbNCas: 273° [aff 86 Ne YY. 280); 
Coles v.: Coles, 15 Johns. 159, 8 AmD 
gol “Daye ve Perkins, 2 SamdfiiCh. 359; 
See Borland v. Hahn, 25 NYS 131 
(holding that a mortgage upon a 
partner’s interest in the firm realty 
was in effect a chattel mortgage). 

Oh.—Ludlow v. Cooper, 4 Oh. St. 1; 
Fisher v. Lang, 10 Oh. Dec. (Reprint) 
178, 19 Cinch Bul, 139. 

Pa.—In re Welles, 191 Pa. 239, 43 A 
207 [atf 4 LackLegN 135]; Moore v. 
Wood, 171 Pa. 365, 33 A 63; West 
Hickory Min. Assoc. v. Reed, 80 Pa. 
38; Meily v. Wood, 71 Pa. 488, 10 
AmR 719; Moderwell v. Mullison, 21 
ae 257; Warfel v. Calder, 8 LancBar 
yaa C.—Boyce v. Coster, 23 S. C. Eq. 


Ss. D.—McPherson v. Swift, 22 S. 
D. 1656, 116 NW 76, 133 AmSR 907. 

Tenn.—Grifféy ov.  Northcutt, 5 
Heisk. 746; Williamson v. Fontain, 7 


Smith, 
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The conversion 


Baxt. 212. 

Va. de v. Herron, 4 Munf. (18 
Vian). sliGweebavise ve oChristian, <1 
Gratt., (56. Va.) 11: 


68 W. Va. 
62 Wis. 


W. Va. 

555, 70 SE 276. 

_ Wis.—Martin v. 
418, 22 NW 525. 

{a] Every partnership purpose.— 
Partnership realty is regarded in 
equity as personal property and as- 
sets of the firm, not only for the 
payment of debts, but also for every 
other purpose properly connected 
with the settlement of the partner- 
ship affairs. Schlichter Jute Cordage 
Co. v. Mulqueen, 142 Fed. 583. : 

{b] For example, for partnership 
purposes, such as paying firm debts, 
enforeing a lien of a survivor as 
against the assets of a deceased part- 
ner, and adjustment of firm accounts 
on dissolution, real estate purchased 
with firm funds and held as firm 
property will be treated in equity as 
personalty so far as necessary Al- 
drich v. Robinson, 2 Hawaii 606. 

58. U. S.—Marrett v. Murphy, 16 
Beas, INo..97103,) 1) NatBankrRes 
UGhale 

Ark.—Bonner v. 163 Ark. 
274, 260 SW 28. 

Hawaii.—Aldrich v. 
Hawaii 606. 

Iowa.—Hewitt v. Rankin, 41 Iowa 


Morris, 


Coburn, 


Robinson, 2 


Mass.—Priestley v. Treasurer, etc., 
230 Mass. 452, 120 NE 100. 

N. J.—Molineaux v. Reynolds, 54 
No Jn Bg.1559;, 35 A 536; 
12. ING Se ois 

N. Y.—Fairchild v. Fairchild, 64 
N. Y. 471 [aff 5 Hun 407 

Okl.—Chowning vy. Graham, 74 Okl. 
232, 178 P 676. 

“By the settled doctrine in this 
State, the real estate of a partnership 
is, in equity, considered as personal 
property in so far as may be neces- 
sary for the payment of the partner- 
ship debts.” Bonner vy. Coburn, 163 
Ark. 274, 276, 260 SW 28. 


Hill v. Beach, 


59. U. S.—Coleman v. Apple, 298 
Fed. 718. 
Cal.—Tutt v. Davis, 13 Cal. A. 715, 


110 P 690. 

Hawaii.—Aldrich 
Hawaii 606. 

T1l.—Parish vy. Bainum, 291 Ill. 374, 
126 NE 129. 

Mo.—Spurlock v. Wilson, 160 Mo. 
A. 14, 142 SW 363. 

N. J.—Hill v. Beach, 12 N. J. Eq. 31. 

N. Y.—Fairchild v. Fairchild, 64 N. 
Y. 471 faff 5 Hun 407]; Garrett v. 
Scheffer, 47 N. Y. 656 mem; Rains- 
ford v. Rainsford, 47 N. Y. 656 mem 
{aff 57 Barb. 58]; Jones v. Northern 
Cent: Ri. Co; 47 Ny ¥.. 655 mem) Peo: 
v. Purcell, 47 N. Y. 655 mem; Ferris 
v. Mowery, 47 N. Y. 654 mem; Wiley 
v. Anchinvole, 47 N. Y. 654 mem. 

Or.—Minter vy. Minter, 80 Or. 369, 
ToT ePSToNs 

“When it comes to adjusting the 
rights of the partners inter sese, real 
estate owned by a partnership is 
treated in equity as personal prop- 
Coleman v. Apple, 298 Fed. 


60. Sieg v. Greene, 227 Fed. 41, 43, 
LA CCAS 589, 225 Med. 955,141 COA 
79, AnnCas1917C 1006; Western Se- 
curities Co. v. Atlee, 168 Iowa 650, 151 
NW 56; Huber v. Case, 93 App. Div. 
479, 483, 87 NYS 663. 

“Real estate which belongs to a 
partnership is treated in equity as 
personal property only so far as is 
necessary and as it may be needed 
to pay the debts of the partnership 
and adjust the equities of the part- 
ners.” Sieg v. Greene, supra. 

“In the absence of an agreement, 
express or implied, between the part- 
ners to the contrary, partnership real 
estate is to be deemed in equity as 
changed into personalty only to the 


v. Robinson, 2 
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sion,°* firm realty retains its character as real estate 
in so far as it is not needed for settlement of part- 
nership obligations.°®? 
necessity for conversion never arises, firm realty re- 


In other words, where the 


extent necessary for the purposes of 
partnership equities.”” Huber v. Case, 


supra. 
61. See infra § 200. 
62. 


U. S.—Riddle v. Whitehill, 135 
WS: 621, 10 Set 924, 34 Mvedie2a: 


Logan v. Greenlaw, 25 Fed. 299; In 
re Codding, 9 Fed. 849. 
Ala.—Whisenant v. Hybart, 160 


Ala. 578, 49 S 760; Butts v. Cooper, 
52 Alans3(o. 44 55 616; Abernathy v. 
Moses, 73 Ala. 3Sis Lang v. Waring, 


25 Ala. 625, 60 AmD 533. 
Alaska.—Garside v. Norval, 1 Alas- 

ka 19. 

he Var Platis 6. eAriks 


Hawaii.—Aldrich v. 
Hawaii 606. 
Ill.—Strong v. Lord, 107 Ill. 25. 
Ind. —Holland v. Fyller, 13 Ind. 195; 
Matlock v. Matlock, 5 Ind. 403 
Iowa.—Western Securities Co. v. 
Atlee, 168 Iowa 650, 151 NW 56. 
Ky.—Galbraith v. Gedge, 16 B. 
Mon. 631; Lowe v. Lowe, 13 Bush 
688. See also Busby v. Downey, 7 
Ky. Op. 624 (conversion out and out 
except where the partnership is for 
only one deal in real estate). But see 
Cornwall v. Cornwall, 6 Bush 369 
(conversion out and out). 
Md.—Goodburn vy. Stevens, 5 Gill 1. 
Mass.—Harris v. Harris, 153 Mass. 
439, 26 NE 1117; Shearer v. Shearer, 
98 Mass. LOT ‘Howard v. Priest, 5 
Mete. 582; Dyer v. Clark, 5 Metce. 562, 
39 AmD 697; Burnside v. Merrick, 4 
Mete. 537; Peck v. Fisher, 7 Cush. 
386; Wesson v. Washburn Iron Co., 
13 Allen 95, 90 AmD 181. 


Robinson, 2 


ee _—Scruges v. Blair, 44 Miss. 
Mo.—Collins v. Warren, 29 Mo. 236. 
Nebr.—Tattersall v. Nevels, 77 


Nebr. 8438, 110 NW 708. 

N. J.—-Campbell v. Campbell, 30 N. 
Js ar 415 

N. M.—Adams v. Blumenshine, 27 
N. M. ‘643, 204 P 66. 

N. Y.—Darrow v. Calkins, 154 IN Ye 
503, 49 NE 61, 61 AmSR 637, 48 LRA 
299° Greenwood v. Marvin, 411 NGG eS 
423, 19 NE 228; Fairchild v. Fair- 
child, 64 N. Y. 471; Hauptmann v. 
Hauptmann, 91 App. ‘Div. 197, 86 NYS 


427; Smith v. Cowles, 81 App. Div. 
328, 81 NYS 524; Bernheimer  v. 
Schmid, 73 App. Div. 434, 77 NYS 


138 [aft 71 App. Div. 244, 611 mem, 
75 NYS 899, 1121 mem]; "Buckley v. 
Buckley, 11 Barb. 43; Boggs v. Bird, 
14 NYS 344 [aff 131 N. Y. 665 mem, 
30 NE 868 mem]; Buchan vy. Sumner, 
2 Barb. Chi,165, 47 AmiD).305 note: 
Coster v. Clarke, 3 Edw. 428. 


is C.—Hanff v. Howard, 56 N. Cc. 
Oh.—Sumner v. Hampson, 8 Oh. 
328, 32 AmD 722; Greene v. Greene, 
1 Oh. 535, 13 AmD 642. 
Pa.—kKreise v. Cartledge, 262 Pa. 


55, 104 A 855; 
Pa. SUT s 

AmR 553: 
iSy Ey. 544; 


Foster v. Barnes, 81 
Foster’s App., io ea, 391, ES 
Lancaster Bank Vv. Myley, 
; DeHaven’s Est., 23 Pa. 
Dist. 383; McAvoy’s Bst., 12 Phiva: 
83; In re Welles, 4 LackLegN 135 
[aft OTR ao. 43 A 207]. 

R. I.—Tillinghast v. Champlin, 4 R. 
I. 178, 67 AmD 510. 

Tenn.—Boyers Wh Elliott, a 
Humphr 204. 

Vt.—Rice v. Barnard, 20 Vt. 479, 50 
AmD 54. 


Sent een v. Neale, 2 Patt: & H- 

W. Va.—Brown v. Gray, 68 W. 
555, 70 SE 276. 

Wis.—Martin v. 
418, 22 NW 525; 
Wis. 252. 

“The clear current of the American 
decisions supports the rule that, in 
the absence of any agreement, ex- 
press or implied, between the part- 
ners to the contrary partnership real 
estate retains its character as realty, 


Va. 


Morris, 62 Wis. 
Pierce v. Covert, 39 


766 [47 C.J.j 


tains its character as such,®® and when the purposes 
of the conversion have been accomplistied there is a 
Reconversion cannot 
take place prior to settlement of partnership obliga- 


reconversion into realty.®* 


tions.®> 


What constitutes partnership realty within pro 
Whether or not realty has 
become personal property of the firm so far as part- 


tanto conversion rule.°°® 


with all the incidents of that species 
of property, between the partners 
themselves, and also between a sur- 
viving partner and the real and per- 
sonal representatives of a deceased 
partner, except that each share is 
impressed with a trust implied by 
law in favor of the other partner, 
that, so far as is necessary, it shall 
be first applied to the adjustment of 
partnership obligations, and the pay- 
ment of any balance found to be due 
from the one partner to the other on 
winding up the partnership affairs. 
To the extent necessary for these 
purposes, the character of the prop- 
erty is in equity deemed to be 
changed into personalty. On the 
death of either partner, where the 
title is vested in both, the share of 
the land standing in the name of the 
deceased partner descends as real es- 
tate to his heirs, subject to the equity 
of the surviving partner to have it 
appropriated to accomplish the trust 
to which it was primarily subjected. 
The working, out of the mutual rights 
which grew out of the partnership re- 
lation does not seem to require that 
the character of the property should 
be changed until the occasion arises 
for a conversion, and then only to 
the extent required. The American 
rule commends itself for its simplic- 
ity. It makes the legal title subser- 
vient in equity to the original trust. 
It disturbs it no further than is nec- 
essary for this purpose. The portion 
of the land not required for partner- 
ship equities retains its character as 
realty, and it leaves the laws of in- 
heritance and descent to their or- 
dinary operation.’ Western Securi- 
ties Co. v. Atlee, 168 Iowa 650, 658, 
663, 151 NW 56. 

“Tt is true, of course, that for many 
purposes real estate owned by a part- 
nership is treated as personalty; 
and that the title held by a partner- 
ship is sui generis. It partakes of 
the nature of a tenancy in common. 
and also of a joint tenancy, but in 
reality it is neither. The legal title 
is held in trust for the firm or the 
firm creditors, but the property it- 
self is realty and a legal contract for 
the sale thereof may be enforced 
against proper parties.” Western 
Securities Co. v. Atlee, supra. 

[a] For example (1) land acquired 
in the partnership name, with part- 
nership funds, and for partnership 
purposes, will be treated as personal- 
ty until the purposes of the partner- 
ship are accomplished, and then as 
realty with the attributes of tenancy 
in common. Whisenant v. Hybart, 
160 Ala. 578, 49 S 760. (2) Partner- 
ship real estate is not out and out 
personal estate unless converted into 
personalty by the agreement of the 
partners, or the manner in which it is 
conveyed to them. Brown v. Gray, 68 
We Vaw doo) 70 SH 276; 27-7 ‘ficit Cyel: 

[b] Tenure unchanged.—The doc- 
trine of conversion of partnership 
real estate into personalty does not 
change the tenure by which the land 
is held, nor affect the conveyance of 
such real estate for purposes other 
than for the payment of firm debts. 
Butts v. Cooper, 152. Ala. 375, 44 S 
616. 

63. “Starm we Starr, (67 “Mise: .305, 
122 NYS 414; Nix v. Green, 95 Okl. 
247, 219 P 380; Chowning v. Graham, 
W424 Ol, 232, 17382 P 676. 

[a] For instance, where no eqti- 
ties of firm creditors or partners re- 
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nership equities are concerned depends upon the in- 
tention of the partners,®7 the funds with which the 
realty was purchased,** and the uses to which it is 
put,®® although use of itself is not controlling.’° 


It 


is of little significance in whom title is taken." 


quire a conversion for their protec- 
tion, firm realty retains its character 
as real estate. Starr: v." Starr, “67, 
Misc. 305, 122 NYS 414. 

64. Ala.—Brewer v. Browne, 68 
Ala: 210. 

Ill.—Wharf vy. Wharf, 306 Ill. 79, 
137 NE 446. 


Iowa.—Hewitt v. Rankin, 41 Iowa 


35 [quot Sieg v. Greene, 227 Fed. 
41, 141 CCA 589]. 
Md.—Fooks v. Williams, 120 Md. 


436, 87 A 692. 

Mich.—Comstock v. McDonald, 126 
Mich. 142, 85 NW 579. 

N. Y.— Greenwood Vin anv int. oP oe 
N. Y. 423, 19 NE 228; Fairchild v. 
Fairchild, 64 N. Y. 471 Latti+5, Hun 
407]; Rank v. Grote, 50 N. Y. Super. 
275 [aff 110 N. Y..12, 17. NE 665]. 

Par LOM Pa. oo; 
43 A. 207: Foster’s-App., 74 Pa. 7391, 
398, 15 AmR 553; In re Welles, 4 
Lect teen 185s 138° Laff 191 Pa. 239, 43 

“When the purpose of conversion 
is attained, conversion ends, or more 
accurately, re-conversion takes 
place.”’ Foster’s App., supra [quot 
In re Welles, supra]. 

“When the business of the partner- 
ship is closed, and its debts are paid, 
and there are no equities in favor of 
third persons requiring real estate of 
the firm to be held subject to the 
foregoing rule, the partners, or their 
representatives, hold a direct interest 
therein, and, as between them, it is 
to be regarded as real estate, and 
subject to all the rules applicable 
thereto.” Hewitt v. Rankin, 41 Iowa 
35, 39 [quot Sieg v. Greene, 227 Fed. 
41, 48, 141 CCA 589]. 

[a] For example, the status of 
personalty which partnership. real 
estate may occupy for purposes of the 
business ceases on dissolution of the 
partnership. Haeberly’s App., 191 
Pa. 239, 43 A. 207. 

65. Darrow v. Calkins, 6 App. Div. 
28, 39 NYS 527 [aff 154 N. Y. 5038, 49 
NE 61, 61 AmSR 637, 48 LRA 299]; 
Leaf’s App., 105 Pa. 505. 

{a] Time of reconversion.—The 
reconversion of partnership land 
takes place as soon as the partner- 
ship is wound up and it is determined 
that the land is unnecessary for the 
payment of firm debts, and the 
settlement of the equities between the 
partners. Foster’s App., 74 Pa. 391, 
15 AmR 553. 

66. What constitutes partnership 
poole. generally see supra §§ 189- 

What constitutes partnership real- 
ty within complete conversion rule 
see infra § 200 text and note 91-93. 

67. Sieg v. Greene, 227 Fed. 41, 
141 CCA 589, 225 Fed. 955, 141 CCA 
79, AnnCas1917C 1006; Flanagan v. 
Shuck, 82 Ky. 617; Smith v. Wood, 1 
N. J. Eq. 74;' Rank v. Grote, 50 N. Y. 
Ree OH) [eaett. AO SSIN a SNP) Se 7umeNT Rs) 

fa] Held individual property with- 
out conversion rule.—Smith v. Wood, 
TAN: Seba) T4e 

68. Sieg v. Greene, 227 Fed. 41, 
141 (C@A: 589) 225 «Bed... 955, 141. CCA 
79, AnnCas1917C 1006. 

69. Sieg v. Greene, supra; 
v. Cartledge, 262 Pa. 

{a] For example, where it did not 
appear that realty owned by former 
partners jointly was held by them for 
partnership purposes, it would be pre- 
sumed that it was not partnership 
property within the rule of conver- 


Kreise 
55, 104 A 855. 


Where land is purchased with partnership funds‘? 
or acquired in. satisfaction of firm debts,7* and in- 
tended to be used for partnership purposes,‘* it is 


sion. Kreise Vv. Cartledge, 262 Pa. 
55, 104.A 855. 

70. Holmes v. Self, 79° Ky. -297, 
299; Berry v. Folkes, 60 Miss. 576. 

“The use to which the property is 
applied.does not necessarily deter- 
mine the question as to whether it is 
to be treated as personal or real es- 
tate, “but! i1t" 4s. the s-intentien: 
with which the purchase is made that 
is the controlling element. The 
use to which thé property is applied 
is only an evidence of the intention 
of the partners.’™ Holmes v. Self, su- 
pra. SY 

71. Sieg v. Greene, 227 Fed. 41, 
PAIN C CACS89 1225) Medego5: bat sC@ A 
79, AnnCas1917C 1006; Flanagan v. 
Shuck, 82 Ky. 617; Digg v. Brown, 
18 Va. 292, 

“Tt is of little significance to whom 
title is taken, whether in the name of 
one of the partners or in the names of 
all of them, or in the partnership 
name.” Sieg v. Greene, 227 Fed. 41, 
42, 141 CCA 589. 

72. U. S.—In re Brewer, 289 Fed. 
79; Sieg v. Greene, 227 Fed. 41, 141 
CCA. 589, 225° Fed.. 955, 141. C@A 79; 
AnnCas1917C 1006. 


Ala.—Brewer v. Browne, 68 Ala 


210; Causler v. Wharton, 62 Ala- 358. 
gine eee v. Shuck, 82) Ky, 
Md.—Fooks v. Williams, 120 Mad. 
436, 87 A 692. 
Mo.—Troll v. St. Louis, 257 Mo. 


626, 168: SW 167. 

N. Y.—Greenwood v. 
N. 5) ¥.7 423,19 “NES228° ~Collumb: vvi 
Read, 24 N. Y. 505; Kilhoffer y. Zeis, 
109 Mise. 555, -179 NYS 523 [aff 196 
App. Div. 922 mem, 187 NYS 940 
mem]. 

N. D.—Gardner Hotel Co. v. Haga- 
man, 47 N. D. 434, 182 NW 685. 

Oh. —Rammelsberg v. Mitchell, 29 
Oh. St. 22: 

a C.—Boyce v. Coster, 23 S. C. Ea. 

Va—Digg v. Brown, 78 Va. 292; 
paves v. Christian, 15 Gtratt. (56 Va.) 


W. Va.—Scott v. Dixie Ins. Co., 
70 W. Va. 533, 74 SE 659, 40 LRANS 


152; 

Whitney v. Cotten, 53 Miss. 
689; Davis v. Richardson, 45 Miss. 
499. 7 AmR 732. 

74 U. S.—In re Brewer, 289 Fed. 
79; Sieg v. Greene, 227 Fed. 41, 141 
CCA 589, 225 Fed. 955, 141 CCA Wise, 
AnnCas1917C 1006. 


Marvin, 111 


Sates Brewer v. Browne, 68 Ala. 

Md.—Fooks v. Williams, 120 Mad. 
436, 87 A 692. 

Mo.—Troll_ v. St. Louis, 257 Mo. 


626, ige SW. 167. 

N. Y.—Collumb v. Read, 24 N. Y. 
505; Kilhoffer v. Zeis, 109 Misc. 555, 
179 NYS 523 [aff 196 App. Div. 922 
mem, ae NYS 940 mem]. 

N. D.—Gardner Hotel Co. v. Haga- 
man, 47 N. D. 434, 438, 182 NW 685. 
a C.—Boyce v. Coster, 23 S. C. Eq. 


Va.—Digg v. Brown, 78 Wa. 292; 
pe ase Vi petites 15 Gratt. (56 Va.) 


W. Va.—Scott 7 Dixie Ins. Co., 76 
W. Va. 533, 74 SE 659, 40 LRANS 152. 

SLES fundamental’ that, upon the 
conveyance of real estate purchased 
with partnership funds and for part- 
nership purposes, such real estate, in 
equity, is treated as personalty, and 
is subject, so treated, to disposition 
for partnership purposes.” Gardner 
Hotel Co. v. Hagaman, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 199-200] 


to be treated in equity as personal assets of the part- 
nership, even though deeded to individuals.** Where 
realty is purchased with partnership funds and title 
is fraudulently taken in the name of an individual, 
it will be treated as personalty for purposes of part- 


nership accounting.?® 


Where land is purchased for sale and profit, it 
may, in equity, be regarded as personalty as among 


the partners.** 


Particular purposes for which firm realty retains 
In accordance with the 
principle that firm realty retains its character in so 
far as not needed for partnership purposes,‘* part- 
nership realty ordinarily retains its character as 
such for purposes of dower,‘® homestead,®° descent 


its character as real estate. 


75. Ind.—Dickey v. Shirk, 128 Ind. 
278, 27 NE 733. 

Ky.—Cain v. Hubble, 184 Ky. 38, 
£7, 211 SW 413, 6 ALR 146; Flanagan 
v. Shuck, 82 Ky. 617. 

Mo.—tTroll v. St. Louis, 257 Mo. 626, 
4168 SW 167. 

IN, o¥.——Rank v.- Grote, 50. Ni Y. 
Bee 275. Yate 110 N. Y. 12; 17 NE 
65] 


W. Va.—Scott v. Dixie Ins. Co., 70 
ue Va. 533, 74 SE 659, 40 LRANS 
152. 

“Real estate, purchased for part- 
nership purposes, paid for, with part- 
nership funds, and held and used as 
partnership property, will be treat- 
ed as personalty for the purposes of 
the partnership and partnership prop- 
erty, regardless of the manner or by 
what agency it is bought, or in whose 
name, the title is held. The holder of 
the legal title, will be considered a 
trustee for the partnership.”’ Cain v. 
Hubble, supra. 

76. Dwyer v. Bohan, 214 Mich. 290, 
183 NW 40. 

fa] Illustration.—Where the de- 
ceased partner without the knowl- 
edge or consent of the surviving 
partner purchased real estate with 
partnership funds, taking title in a 
third person, such real estate will be 
considered in equity as personalty in 
the settlement of the partnership af- 
fairs by the survivor. Dwyer v. Bo- 
han. 214 Mich. 290, 183 NW 40. 

We “Rutt. Vo Davis, 13 (Cals AY 115, 
110 P 690; Morrill v. Colehour, 82 
Ill. 618; Faulds v. Yates, 57 Ill. 416, 
11 AmR 24; Mauck v. Mauck, 54 Ill. 
281; Nicoll v. Ogden, 29 Ill. 323, 81 
AmD 311; Jones v. Davies, 60 Kan. 
309, 56 P 484, 72 AmMSR 354; Spurlock 
v. Wilson, 160 Mo. A. 14, 142 SW 363. 

“The partnership being one for the 
purpose of dealing in real estate, as 
between the parties in the settle- 
ment of equities between themselves, 
the assets of the firm must be regard- 
ed as personal property.” Tutt v. 
DAVIS Mio CalnvAz (bb, G1L9s) tO: P90. 

“When a partnership is formed for 
the purpose of buying real estate not 
to hold permanently but to sell for a 
profit, as between the partners it is 
in equity regarded and administered 
as personal property. It is treated 
as assets and,stock~in trade of the 
partnership.” Parish v. Bainum, 291 
Til. 374, 376, 126 NE 129. 

“The partnership was formed to 
deal in real estate for profit, and the 
same rules of law apply as in other 
partnerships where real estate is the 
subject matter of a partnership busi- 
ness. In such cases, in the absence 
of any different agreement, the real 
estate is regarded as personal prop- 
erty in order to effectuate the part- 
nership business and the settlement 
of partnership affairs.’”’ Wharf v. 
Wharf, 306 Ill. 79, 82, 137 NE 446. 

' [a] Rule stated.—Where persons 
engage as partners in the exclusive 
business of buying, selling, and deal- 
ing in real estate, the real estate 
owned by the firm is, in equity and 
for partnership purposes, to be treat- 
ed as personalty; but to transform 
real estate into personalty, so as to 


é 
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and distribution,*! taxation,®’? and voting qualifica- 
tions relative to ownership of realty.** 
conveyed as real estate.** 

[§ 200] (b) Complete Conversion. 
partners agree that there shall be an out and out 


It must be 


Where the 


conversion of firm realty into personalty for all pur- 


create a partnership therein, the in- 
tention to do so must appear so clear- 
ly as fairly to exclude every con- 
struction under which the property 
ean retain its character as real es- 
tate. Spurlock v. Wilson, 160 Mo. A. 
14, 142 SW 363. 

Complete conversion where realty 
forms partnership stock in trade see 
infra § 200 text and notes 91-93. 

78. See supra text and notes 60-62. 


79. See Dower § 53. 

80. See Homesteads §§ 171-180. 

81. See infra § 627. 

82. Priestley v. Treasurer, etc., 230 
Mass. 452, 455, 120 NE 100; Hubbard 


v. Winsor, 15 Mich. 146. 

“Under the Massachusetts rule, 
while partnership real estate is per- 
sonalty so far as necessary to pay 
the debts of the firm, it is real prop- 
erty for all other purposes. The de- 
cedent, as one of the partners, had 
a beneficial or equitable interest in 
the real estate of the Warren Cham- 
bers Trust; and however that inter- 
est may be defined, it was ‘real es- 
tate within the Commonwealth, or 
any interest therein,’ and as such was 
subject to a succession tax by the 
express terms of St. 1909, c. 490, 
Part IV, § 1, as amended by St. 1912, 
ce. 678, and St. 1916; c. 268.” Priest- 
ley v. Treasurer, etc., supra. 

[a] For example, land held by a 
partnership is taxable as real estate. 
Hubbard v. Winsor, 15 Mich. 146. 

83. Tattersall v. Nevels, 77 Nebr. 
843, 110 NW. 708. See Baxter v. 
Brown, 7 M. & G. 198, 49 ECL 198, 
135 Reprint 86 (realty purchased with 
funds contributed by partners is firm 
property so as to give each member 
an equitable seizin of realty essen- 
tial as a political voting qualifica- 
tion). 

[a] For instance, partnership 
realty so far retains its character as 
real estate as to enable the partner 
having legal title thereto to vote un- 
der a statute restricting voting rights 
to freeholders.. Tattersall vy. Nevels, 
77 Nebr. 843, 110 NW 708. 

84. Miller v. Proctor, 20 Oh. St. 
442; Sweeney v. Horn, 7 Pa. Dist. 
O91, 20 Pa. Co.1148 Pfaff, 190. Ra. 237, 
42 A 709]; Davis v. Christian, 15 
Gratt. (56 Va.) 11. 

[a] For example, even though re- 
garded in equity as a part of the as- 
sets of the concern and as such sub- 
ject to some of the incidents of per- 
sonalty, real estate is nevertheless 
realty, and can be conveyed only as 
eich: Miller v. Proctor, 20 Oh. St. 

Statute of frauds see Frauds, Stat- 
ute of § 204 et seq. ; 

85. U. S.—Hiscock v. Jaycox, 12 
ee . No. 6,531, 12 NatBankrReg 


Ala.—Davis v. Smith, 82 Ala. 198, 
2S 897 


Ill.— Nicoll v. Ogden, 29 Ill. 323, 81 
AmD 311. 

Ky.—Oliver v. Oliver, 105 Ky. 614, 
49 SW 4738, 20 KyL 1430. 

N. J.—Maddock v. Astbury, 32 N. 
Jee Bide. Sie 

N. Y.—Buckley v. Doig, 188 N. Y. 
238, 80 NE 913, 11 AnnCas 268; Dar- 


poses, the courts will give effect to such agreement,*® 
as where there is an express agreement to this ef- 
fect*®® in the copartnership articles, 
ably to be implied from the surrounding facts and 
cirecumstanees.’8» In other words, the question is: 
primarily one of intention.*® 
tention the courts will consider the fact that the 
deed is made to the firm as such instead of to the: 
individual members thereof.®° 


87 or one reason- 


In arriving at this in- 


row v. Calkins, 154 N. Y. 503, 49 NE 
61, 61 AmSR 637, 48 LRA 299; Barney 
Yong eee 94 App. Diva 1995 18°) Nes 

Oh.—Rammelsberg v. Mitchell, 29 
oe Ai 22; Ludlow v. Cooper, 4 Oh. 

Pa.—Leaf’s App., 105 Pa. 505. 

Va.—Pierce v. Trigg, 10 Leigh (37 
Va.) 406; Davis v. Christian, .15 
Gratt. (56 Va.) 11. 

htt is generally conceded in all ju- 

risdictions that the question whether 
partnership real estate shall be 
deemed absolutely converted into per- 
sonalty for all purposes, or only con- 
verted pro tanto for the purpose of 
partnership equities, may be con- 
trolled by the express or implied 
agreement of the partners them- 
selves, and that where, by such agree- 
ment, it appears that it was the in- 
tention of the partners that the lands 
should be treated and administered 
as personalty for all purposes, effect 
will be given thereto.” Shumaker 
Partn. (2d ed) c 145 [quot Buckley 
v. Doig, 188 N. Y. 238, 244, 80 NE 
913, 11 AnnCas 263]. 

[a] Agreement to convert shown. 
—Buckley v. Doig, 188 N. Y. 238, 80 
NE 913, 11 AnnCas 263. 

{b] Agreement to convert not 
shown.—Oliver v. Oliver, 105 Ky. 614, 
49 SW 473, 20 KyL 1430: Starr v. 
Starr, 67 Misc. 305, 122 NYS 414. 

86. Buckley v. Doig, 188 N. Y. 238, 
80 NE 913, 11 AnnCas 263; Barney v. 
Pike, 94 App. Div. 199, 87 NYS 1038. 

[a] Express agreement shown.—. 
Barney v. Pike, 94 App. -Div: 199, 87 
NYS 1038. 

87. Davis v. Smith, 82 Ala. 198, 
Ger aoe: v. Astbury, 32 N. 

For example, where the arti- 
cles of partnership provide for the 
purchase by one partner of the share 
of a deceased partner, there is a con- 
version for all purposes, so that the 
interest of a deceased partner passes 
to his next of kin. Maddock v. Ast- 
bury, 32 N. J. Eq. 181. 

88. Oliver v. Oliver, 105 Ky. 614, 
49 SW 473, 20 Kyl 1430; Buckley v. 
Doig, 188 N. Y. 238, 244, 80 NE 913, 
11 AnnCas 263. 

the great weight of authority in 
this country has established the pri- 
mary and fundamental rule with 
which we may start, that even be- 
tween such heir and personal repre- 
sentative a conversion will be re- 
garded as having been worked when 
such was the intent of the partners 
either as evidenced by express agree- 
ment or fairly deducible from facts 
and circumstances.” Buckley v. Doig, 
supra. 

89. Wilhite v. Boulware, 88 Ky. 
169, 10 SW 629; Darrow v. Calkins, 
154 N. Y. 503, 49 NE 61, 61 AmSR 
637, 48 LRA 299; Barney v. Pike, 94 


DPA ae LID) SiowNI Sn LOSS aan 
Hall, 266 Pa. 312, 315, 109 A 697. 
80. In re Hall, supra. 
“Whether partnership real estate 


shall be treated as real or personal 
property depends largely upon the 
intention of the parties. Here the in- 
tent that it shall be personal prop- 
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Where realty forms the stock in trade of a part- 
nership, an agreement to convert it into personalty 
But where it ap- 
pears merely that land has been bought by the part- 
ners as partners, under a partnership for the acquisi- 
tion of lands, without anything to indicate resale or 
other dealings, it will be considered that the land 
retains its character as real estate,®? and realty of 
a firm engaged in real estate speculation, which is 
in fact acquired for purposes other than specula- 
tion in real estate, will retain its eharacter as real 


for all purposes may be implied.®? 


property.°? 


Under the doctrine of the English®* and Canadi-. 
an°®® cases it has been said that partnership proper- 
ty is converted into realty for all purposes, in the 
absence of an agreement to the contrary.°® 
this may be true as: respects payment of debts and 
adjustment of equities between the partners,?* dower 
rights,°* and descent and distribution of partnership 
realty,®® there is authority holding 


erty clearly appears in that the deed 
is made to the partners as a firm 
and not as individuals, or as tenants 
in common, and in that it is therein 
designated as partnership property 
for the use of the firm. As such it is 
personalty.” In re Hall, supra. 

Ol eo laeven etal ln (Ne dee Clad) e Lol 
A 161; Patrick v. Patrick, 71 N. J. Eq. 
347, 63 A 848; Barney v.. Pike, 94 
App. Div. 199, 87 NYS 1038; Rosen- 
baum v. New York, 59 Mise. 30, 109 
INIMSS (ib: 

[a] Realty speculation.—Lots, 
purchased by a partnership for spec- 
ulative purposes, title to which was 
taken in names of individual part- 
ners, on one of which a house was 
erected with firm funds, on the wind- 
ing up of partnership affairs follow- 
ing the death of one partner, should 
be treated as personalty. Hall v. 
EAE CN. I.eCh;s)7 L3d AL 161. 

[b] Building, construction, and 
sale.—An intent by partners that 
there should be a conversion of part- 
nership real estate into personality 
for all purposes, although such real 
estate was conveyed to them in in- 
dividual interests, can fairly be im- 
plied where the partnership purchas- 
es real estate and builds houses 
thereon-with a view of selling them. 
Rosenbaum v. New York, 59 Misc. 30, 
HOSEN S 775: 

[c] For instance, where realty is 
purchased for resale by a firm en- 
gaged in the business of buying and 
selling real estate, an out and out 
conversion will ordinarily -be_ in- 
ferred. Buckley v. Doig, 188 N. Y. 
238, 80 NE 9138, 11 AnnCas 263. 

Pro tanto conversion where realty 
is purchased for sale and profit see 
supra § 199 text and note 77. 

92. Dilworth v. Mayfield, 36 Miss. 
40. 

: OS all v2) latin CNa J. Ch) dod AL 
61. 

{a] TIllustration.—A house and lot, 
purchased with partnership funds of 
a firm engaged in real estate specula- 
tion, but bought for a permanent in- 
vestment and as a place of residence 
of the partners and part of the plant 
of the firm, title to which was taken 
in individual names of partners, on a 
winding up of partnership affairs aft- 
er the death of one partner, should 
be treated as realty. Hall v. Hall, 
CN One) led A] hes. 

94. Waterer v. Waterer, L. R. 15 
Eq. 402; Hssex v. Essex, 20 Beav. 
442, 52 Reprint 674; Thornton v. Dix- 
oy PY ENR, Cla UO), a lagevepenbaly Woe 
Darby v. Darby, 3 Drew. 495, 61 Re- 
print 992; Holroyd v. Holroyd, 28 L. 
J. Ch. 9023 Phillips v. Phillips; ‘1 
Myl. & K. 649, 7 EngCh 649, 39 Re- 
print 826; Bligh v. Brent,-2 Y. & C. 


that partnership 
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thereof.® 


£$§ 200-201 


realty retains its character as respects probate duty,* 
and the mortmain statute.” 
bers of a firm but neither purchased for, nor used 
in, the partnership business is not converted into 
personalty,*® even though it was purchased with firm 
funds,t The mere right to the use of the land during 
the partnership is insufficient to effect a conversion 


Realty owned by mem- 


[§ 201] k. Evidence of Ownership—(1) Presump- 
tions and Burden of Proof. If land is deeded to one 
member of a partnership, or to the several members, 


without any statement in the deed that such grantee 


While 
by the firm.’ 


Exch. 268, 160 Reprint 397; Kirk- 
patrick v. Sime, 5 Paton App. Cas. 
525; Jackson v. Jackson, 9 Ves. Jr. 
593, 32 Reprint 732; In re Cooper, 26 
Wkly. Rep. 785; Morris v. Kearsley, 
2Y. & C. Exch. 139, 160 Reprint 344. 

[a] Rule detlared by statute see 
English Partnership Act of 1890 (53 
& 54 Vict. ¢ 39) §§ 20,22. 

95. Re Fulton, 7 Ont. L. 445; In 
re Mills, 3 OntWN 1036, 21 OntWR 
887, 3 DomLR 614; Farquharson v. 
Stewart, (Pr. Edw. Isl.) 1 DomLR 
581, 10 HastLR 408. 

96. In re Wilson, [1893] 2 Ch. 
340; Lavin v. Geffen, 60 Can. S. C. 660, 
56 DomLR 693, [1921] 1 WestWkly 
965. [dism. app 15=Alta. 1.) 556, 51 
DomLR 203 (dism app-15 Alta. L. 59, 
49 DomLR 28, [1919] 3 WestWkly 
498, 584)]. See Cookson v. Cook- 
son, 8 Sim. 529, 8 EngCh 529, 59 Re- 
print 210 (where realty contributed 
to, and used in, the partnership busi- 
ness was held not converted because 
of copartnership agreement for divi- 
sion of all property after payment 
of debts on termination of the part- 
nership). 

“Tf persons are partners and land 
forms part of the partnership proper- 
ty; there may be a definite agree- 
ment between partners that at the 
end of the partnership the land should 
be held as land, and in that case it 
would be real estate, though it was 
partnership property. - On the other 
hand, there might be an agreement 
between persons who were not part- 
ners for conversion of the property 
which would effect an actual conver- 
sion. The question of partnership is 
material only for the purpose of con- 
struing the agreement.” In re Wil- 
son, [1893] 2 Ch. 340, 68 L. T. Rep. 
ING SY Ob 8 VESOs 

[a] For example, realty, on be- 
coming partnership property, is treat- 
ed as personalty unless a contrary 
intention appears in the partnership 
agreement. Lavin v. Geffen, 60 Can. 
Si C1660; 2502 Dom lB M6938, ol LO2t jew 
WestWkly 965 [dism app 15 Alta. L. 
556, 51 DomLR 203 (dism app 15 Alta. 
Ti 959 te Domi 23 11 O19] tes 
WestWkly 498, 584)]. 


97. See cases supra notes 94, 95. 
98. See Dower § 53 
99. See infra § 627. 


1. Custance v. Bradshaw, 4 Hare 
3815, 30 EngCh 315, 67 Reprint 669. 

[a] For example, the share of a 
deceased partner in the partnership 
realty is not personalty so as to be 
subject to the probate duty. Cus- 
tance v. Bradshaw, 4 Hare 315, 30 
EngCh 315, 67 Reprint 669. But see 
epee Vie PELUDDULCK lis ai@)sts- Ds 


2. Ashworth v. Munn, 15 Gh. D. 


or grantees hold the land a8 the property of the firm, 
there is a presumption that the ownership is in the 
individual grantee or grantees.® 
sumption rebutted by evidence that the land is useé 
It is rebutted, howéver, by evidence 
that it was bought with firm mofeys, and treated 
in the firm accounts as firm property,’ although un- 
doubtedly the burden of proof is upon him who al- 


Nor is this pre- 


Race, 


363. 

[a] For example, the share of a 
realty is realty so as to render void 
a gift thereof to a religious corpora- 
363. 

38. Randall v. Randall, 7 Sim. 271, 

[a] Farm owned by copartners in 
malting and baking business.—Rand- 
271, 58 Reprint 841. 

4 Randall v. Randall, SupER Bell 

5. Ex p. McKenna, 3 De G. F. & 
J. 629, 64 EngCh 492, 45 Reprint 
529, 8 EngCh 529, 59 Reprint 210; 
Randall \v; Randall,«7 Sim. 2715), 8 

6. Mich.—Lindsay  v. 

Mich. 28, 61 NW 271. 

BNE Dolge, 46 App. 
Div. 416, 61 NYS 753. 

Pa.—Hayes v. Treat, 178 Pa. 310, 
Dist. 56. 

Wis.—Bosworth v. Hopkins, 85 

Wyo.—Hays v. Pierson, 32 Wyo. 

“In the absence of proof that the 
real estate has been purchased with 
purposes, the property is deemed to 
be held by the parties as joint ten- 
v. Dugan, 124 Md. 346, 351, 92 A 775. 

7. Chamberlin vy. Chamberlin, 44 
er, 39 Oh. St. 429; Steward v. Blake- 
way, Tia R: 4°Ch. 603 [aft 1, R6 Ha. 
& ei at ee pes 34, 45 Reprint 1098. 

a ai -—Hammond v. Hopki 
143 es: OF vel 
34; McKinnon v. McKinnon, 56 e 
409, 5 CCA 530. yee 
28, 61 NW 271; Williams v. Shelden, 
61 Mich. 311, 28 NW 115; Continental 
as 167; Merritt v. Dickey, 38 Mich. 
348, 62 NW 394. 

N. Y.—Fairchild v. Fairchild, 64 N. 
Erase, Gob INNES ihe reenwood v. Mar- 
Vin EN Y St 24 ia fath dM Neves. 
NCas 278 [aff 86 N. Y. 280]. 

Pa.—Hayes v. Treat, 178 Pa. 310, 
606, 20 A 938, 21 AmSR 899; War- 
riner’ v.. Mitchell, 128 Pa. 153, 18° A 

Eng.—Ex p. Neale, 3 De G. F. & J. 
645, 64 HngCh 505, 45 Reprint 1029, 


deceased partner in the partnership 
tion, Ashworth v. Munn, 15 Ch. D. 
8 EngCh 271, 58 Reprint 841. 
all v. Randall, 7 Sim. 271, 8 EngCh 
i lea 7 Ves. Jr. 453, 32 Reprint 
1022; Cookson v. Cookson, 8 Sim. 
EngCh 271, 58 Reprint 841. 
103 
Y.—Hardin v. 
35 A 987; Bringhurst’s Hst., 25 Pa. 
Wis. 50, 55 NW 424. 
416, 234 P 494, 497 [cit Cyc]. 
partnership funds, for partnership 
ants or tenants in common.” Jones 
N. Y. Super. 116; Goepper v. Kinsing- 
479]; Burdon vy. Barkus, 4 De G. F. 
224, 12 SCt 418, 36 L. ed. 
Mich.—Lindsay v. Race, 103 Mich. 
Impr. Co. v. Phelps, 47 Mich. 299, 11 
Minn.—Hardin vy. Jamison, 60 Minn. 
Y. 471; Dawson v. Parsons, 10 Misc. 
19 NE 228]; Tarbel vy. Bradley, 7 Abb 
35 A 987; Collner v. Greig, 137 Pa. 
337 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 201-204} 


leges that the ownership does not accord with the 
Where a partner agrees to purchase 
land with partnership funds and one partner rep- 
resents that the funds are sufficient, it will be pre- 
sumed that the land was purchased with partner- 


legal title.® 


ship funds.?° 


[§ 202] (2) Admissibility. Parol evidence is ad- 
has been deeded 
to one or more of the partners, as individuals, is 
partnership property, when the question of owner- 
ship arises between the partners, or their heirs and 
personal representatives,!? and such evidence is gen- 
erally held to be admissible in controversies between 
the creditors of the title holding partners and other 
Entries in partnership books are ad- 
missible on the issue of whether immovable prop- 
erty has been acquired for the partnership account.1? 

[§ 203] (8) Weight and Sufficiency. The usual 
rules relative to weight and sufficiency of evidencet# 
apply to evidence respecting the ownership of realty 


missible to show that land, which 


persons.!? 


9. Ala.—McKleroy v. Musgrove, 
chem 603, 84 S 280. 


Jones v. Dugan, 124 Md. 346, 
92 A 


Mich. —Lindsay v. Race, 103 Mich. 
28, 36, 61 NW 271. 

N. M.—Adams v. Blumenshine, 27 
N. M. 6438, 646, 204 P 66. 

Pa.—Hayes v. Treat, 178 Pa. 310, 
323, 35 A 987; Shafer’s App., 106 Pa. 
49. 

“The presumption is always 
against the inclusion in the firm as- 
sets of real estate held by the part- 
ners as tenants in common, and the 
presumption is that the ownership 
is where the muniments of title place 
it.’ Adams v. Blumenshine, supra. 

“While, in view of the subsequent 
entries in the books, it is not alto- 
gether clear that the parties did not 
intend this as a firm transaction, yet, 
as the burden of proof rests upon the 
complainant to remove the strong 
presumption which arises from the 
form of the written instruments,—if, 
indeed, they are not sufficiently spe- 
cific to be conclusive,—we hold that 
these lands should not be treated as 
copartnership property.” Lindsay v. 
Race, 103 Mich. 28, 36, 61 NW 271. 

[a] Prima facie the condition of 
title to lands standing in the name 
of a partner is precisely that which 

. is indicated by the muniment of title. 
McKleroy v. Musgrove, 203 Ala. 603, 


84 S 280 

10; “Swan v. Vaughn, f Ky, Op: 
522. 

11. Greenwood v. Marvin, 111. N. 


Y. 423, 19 NE 228; Rank v. Grote, 110 
N. Y. 12, 17 NE 665; Teschmacher v. 
Lenz, 82 Hun 594, 31 NYS 543; Bern- 
heimer v. Schmid, 86 Misc. 456, 458, 
T3°-NYS. 767 [aff 71°-App. Diy: 244, 
611 mem, 75 NYS 899, 1121 mem (aff 
13> App. Div. -434) 77° NYS... 138).1; 
Hayes v. Treat, 178 Pa. 310, 35 A 987. 

“It has been definitely settled in 
this State that the question whether 
real estate is partnership property 
may be determined on parol evidence, 
independent of the particular form 
which the transaction took or the 
name in which the title was taken.” 
Bernheimer v. Schmid, supra. 

12. Sherwood v. St. Paul, etc., R. 
Co., 21 Minn. 127; Fairchild v. Fair- 
ehild,,-64 N. Yo, 474: “Hubbard <7. 
Moore, 67 Vt. 532, 32 A 465; .-Bird v. 
Morrison, 12 Wis. 138. But see Otis 
Wa, Sly. S Barbs (GNs 4 Ye) 02: «(parol 
evidence held inadmissible to show 
that a lease taken in the name of a 
member was for the firm). 

[a] In Pennsylvania it has been 
held that, as against such creditors, 
an intention to bring real estate into 
partnership must be manifested by 
deed or writing placed on record, and 
that parol evidence is. inadmissible 
to show that real estate conveyed to 
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4 


PARTNERSHIP 


ownership.”° 


two persons as tenants in common 
was purchased and paid for by them 
as partners and was partnership 
property. Holt’s App., 98 Pa. 257; 
Titusville Second Nat. Bank’s App., 
83 Pa. 203; Ebbert’s App., 70 Pa. 79; 
Lefevre’s App., 69 Pa. 122; Ridgway’s 
App., 15° Pa: 177, 53 AmD 586; Hale 
v. Henrie, 2 Watts 143, 27 AmD 289; 
Salter v. Acker, 62 Pa. Super. 207. 
Admissibility of parol evidence 
generally see Evidence §§ 1380-1729. 


13. Calder vv. Creditors, 47 La. 
Ann, 346, 16 S 852. 

14. See Evidence §§ 1730-1806. 

15. See cases infra this note. 

{a] Evidence sufficient to show 


firm ownership.—-Rovelsky v. Brown, 
92” Ala. 522, 9 S 182;°25° AmSR 83; 
Booher v. Perrill, 140 Ind. 529, 40 NE 
36; Lucas v. Cooper, 23 SW 959, 15 
KyL 642. 

[b] Evidence insufficient to show 
firm ownership.—Hake v. Coach, 107 
Mich. 197, 65 NW 209; Russell v. 
Miller, 26 Mich. 1; Adams v. Blum- 
enshine, 27 N. M. 643, 204 P 66. 

[c] Evidence insufficient to show 
firm ownership as a matter of law.— 
Magullion v. Magee, 241 Mass. 355, 
135 NE 565. 

{d] Evidence insufficient to sup- 
port a finding that realty had been 
contributed to the firm by a member 
in whose name it stood. Miller v. 
Casey, 176 Mich. 221, 142 NW 589. 

[e] Reference in will. Where 
both of two partners deal with cer- 
tain real estate as firm property, and 
one of them refers to it as firm prop- 
erty in his will, and there is no oth- 
er evidence on the question, the pro- 
ceeds from the sale thereof should be 
treated as firm property in an ac- 
counting by the executors of the de- 
ceased partner. William’s App., 122 
Pa. 472, 15 A 912. 

16. Clark v. Sidway, 142 U. S. 682, 
12 SCG 327,935 Le ed. 11573" Parrand 
v. Gleason, 56 Vt. 633; Robert Port- 
er & Sons, Ltd. v. Armstrong, [1926] 
Can. S. C. 328, [1926] 2 DomLR 340 
[dismi-app? 362 B.C) .222, [192516 4 
DomLR 669]. 

[a] Partnership not shown.— 
Where the intention of the parties 
was that each should be at liberty to 
deal with his own share of land, with 
power to-sell and transfer it, such 
parties are not partners. Robert 
Porter & Sons, Ltd. v. Armstrong, 
[1926] Can. S. C. 328, [1926] 2 DomLR 
340 [dism app 36 B.-C. 222, [1925] 
4 DomLR 669]. 

17. U. S.—McKinnon v. McKinnon, 
56 seb 409, 5 CCA 530 [rev 46 Fed. 


(3133 

Ill.—Robinson Bank vy. Miller, 153 
Ill. 244, 38 NE 1078, 46 AmSR 883, 
27, LRA 449; Elder v. Hood, 38 Ill. 


Iowa.—Munson v. Sears, 12 Iowa 


[47 C.J.] 769 


by the firm or by individual members thereof.1> As 
a rule courts are not inclined to imply a partnership 
where the subject matter is real estate alone,1® nor 
to treat real estate as part of the partnership stock, 
unless it is clear from the agreement of the parties 
that they intend it shall be so treated.+* 
bination of joint purchase, ownership, and use has 
been held insufficient, of itself alone, to establish 
firm ownership of realty;!® nor will firm ownership 
be established merely by the fact that the purchaser 
was a member of the firm.+® 
dence that realty was purchased by a firm for firm 
purposes has been held sufficient to establish firm 
Uneontradicted declarations of the 
partners as to ownership may be sufficient to show 
that realty belongs to the firm and not to the indi- 
vidual members.?+ 

[§ 204] 1. Appeal and Error. 
dence, or where the inference as to ownership is un- 
certain, the finding of the jury either for or against 


The com- 


But undisputed evi- 


On conflicting evi- 


172. 

Me.—Jordan v. Soule, 50; 
12 A 786. 

Mass.—Harris v. Harris, 153 Mass. 
439, 26 NE 1117. 

Miss.—Alexander v. 49 
Miss. 529. 

Mo.—Thompson v. Holden, 117 Mo. 
1187/22 ‘SW 905. 

N. J.—Harris v. Des Raismes, (Ch.) 
38 A geek 

a Y:—Smith v. Jackson, 2 Edw. 28. 
er: a—Calkitt v. Thomas, 1 Phila. 


Va.—Wheatley v. Calhoun, 12 
Leigh (39 Va.) 264, 37 AmD 654. 
Eng.—In re Wilson, [1893] 2 Ch. 
340; Davis v. Davis, [1894] 1 Ch. 393. 
“Where real estate is owned by in- 
dividuals who compose a firm, and 
not shown to have been purchased 
with partnership funds, the intention 
of the parties to devote it to part- 
nership, purposes must be clearly 
manifest, otherwise it will not be 
held to be partnership property.” “Al- 
exander v. Kimbro, 49 Miss. 529, 534. 
[a] Intention shown.—A provision 
that neither of the parties shall use 
the premises nor make disposition 
thereof otherwise than as the prop- 
erty of the partnership clearly dis- 
closes their intention that the land 


79 Me. 


Kimbro, 


“shall be a part of the firm stock. - 


Calkitt v. Thomas, 1 Phila. (Pa.) 463. 

{[b] Intention not shown.—‘‘The 
fact that one partner sells his in- 
dividual property to another partner 
has never been held to render it firm 
property, or its proceeds ee att funds.” 
Hilder v. Hood, 38 Ill. 533, 53'7. 
. te] Rule stated.—The intention of 
joint owners to throw their real es- 
tate into a fund as partnership stock 
must be distinctly manifested. 
Wheatley v. Calhoun, 412 Leigh (39 
Va.) 264, 37 AmD 654. 

18. Lushton State Bank v. O. S. 
Kelly Co., 47 Nebr. 678, 66 NW 619; 


Harris v. De Raismes, (GN als Ch.) 
38 A 6387. 
19. Thanos v. Thanos, 313 Ill. 499, 


505, 145 NE 250. 

“The mere fact that appellant and 
appellee were partners in the restau- 
rant business did not make real es- 
tate purchased by one of them part- 
nership property. To make the build- 
ing partnership property it must have 
been purchased with partnership 
funds for partnership purposes, or 
at least there must have been one 
of such elements present.’ Thanos 
v. Thanos, supra. 


ae Heald v. Matgowan, 14 NYS 
21. Rust v. Chisolm, 57 Md. 376. 
[a] For example, intent may be 


disclosed by the declarations of both 
partners that the property belonged 
tor the firm.” Rust’ v.-Chisolnay 57 
Md. 376. 
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firm ownership will be sustained on appeal.?? 

Ordinarily good will is 
But the partners may ex- 
pressly or impliedly agree that there shall be no good 
will existing as a partnership asset,?° as where the 
good will existing in connection with the partner- 
ship name is merely loaned to the partnership to use 
during the latter’s existence,?° or where it depends 
primarily upon the skill of one partner.?* 
or not partnership good will exists in any particular 
case will depend upon the particular facts and cir- 
cumstances involved,”?® and one test for determining 
its existence is whether a reasonable man would pay 
In accordance with the general 
rule relative to good will;*® partnership good will is 
Sale of the partnership 
good will binds both the firm as such and the indi- 


[§ 205] 4. Good Will.?* 
partnership property.*+* 


anything for it.?° 
property capable of sale,*+ 


vidual members of the firm.*7 


Elements of partnership good will. 
the good will of a partnership is the right to use the 
It has been said that the 


established firm name.?® 


22. Lindsay v. Race, 103 Mich. 28, 
61 NW 271; Williams v. Sheldon, 61 
Mich. 311, 28 NW 115. 

23. Right of partners to a share 
in partnership good will on dissolu- 
tion: F 
ES Sali of a member see infra § 


From other’ cause see infra § 868.. 
24. Iman v. Inkster, 90 Nebr. 704, 
134 NW 265; Matter of Brown, 124 
Mise. 473, 209 NYS 237; Figueras v. 
Rocha, 13 Philippine 504. See Good 
Will § 5. Compare Smith v. Smith, 
51 La. Ann. 72, 24 S 618 (holding 
that the good will of a dissolved part- 
nership carrying on an _ insurance 
business as agents is not a property 


right). 

25. Douthart v. Logan, 190 Ill. 
243, 60 NE 507; In re Brown, 242 N. 
Y. 1, 150 NE 581, 44 ALR 510; Van 
Dyke v. Jackson, 1 E. D. Smith (N. 
Y.) 419; Hirschberg v. Bacher, 159 
Wis. 207, 149 NW 383. 

26. Marcus v. McFarland, 119 Md. 
269, 86 A 337. 

27. McCall v. Moschowitz, 14 Daly 
16, 1 NYSt 99, 10 NYCivProc 107. 

28. Salter v. Condon, 236 Ill. A. 
aE 


7. 

[a] Partnership good will not 
shown.—(1) Good will does not at- 
tach to ‘“two-dollar”’ or “specialist” 
business of a brokerage firm selling 
its business. In re Brown, 242 N. 
Y. 1, 150 NE 581, 44 ALR 510. (2) 
Good will.does not attach to “odd 
lot business” of a brokerage firm. 
In re Brown, supra. (3) No good 
will of a salable character attached 
to a golf course under circumstances 
of the case. Salter v. Condon, 236 
LACAN Lie 

29: In re, Brown, 242 N. Y. 1, 150 
NE 581, 44 ALR 510. 

30. See Good Will § 7. 

31. Southworth v. Davison, 106 
Minn. 119, 118 NW 363, 19 LRANS 
769, 16 AnnCas 253; Barclay v. Bar- 


clay; 172 App. Div.1:548),. 158 NYS 
1045. 

32. Southworth vy. Davison, 106 
Minn. 119, 118 NW 363, 19 LRANS 


769, 16 AnnCas 253. 
33. Mass.—Moore v. Rawson, 
Mass. 493, 85 NE 586. 
Minn.—Twin City Brief Printing 
Co. v. Review Pub. Co., 139 Minn. 
358, 166 NW 413, LRA1918D 154. 
Naa. —slater) v. ‘Slater, 175) N. 7Y. 
143, 67 NE 224, 96 AmSR 605, 61 LRA 
796; Barclay v. Barclay, 172 App. 
Div. 548, 158 NYS 1045; Matter of 
Borden, 95 Misc. 448, 445, 159 NYS 
346. 
Oh.—Snyder Mfg. Co. v. Snyder, 54 
Oh. St. 86, 48 NE 325, 31 LRA 657. 
Eng.—Banks vy. Gibson, 84 Beav. 
566, 55 Reprint 758. See Levy v. 
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good will.®7 


Whether 


[§ 206] 5. Crops.*® 
ship land are partnership property.?® 
raised on individually leased land belong to the in- 
dividual and not to the firm where no partnership 
agreement is shown respecting the land leased.*° 

[§ 207] 6. Conversion of Firm Property into Sep- 
arate Property*!—a. Power To Convert. 
in the power of the partners to convert firm property 
into individual property of the members,*? and unit- 
edly to dispose of it just as an individual can dis- 
pose of his property.*? 
belong to any one member nor fo any number of 


8§ 204-207 


chief elements of value in partnership good will are 
continuity of name,** place,?® and organization.*® 
The right to use the name of a partner in the firm 
name does not necessarily pass with a sale of the 


Crops growing on partner- 
But crops 


It is with- 


But this power does’ not 


members less than all, unless it Has been delegated 


Included in 


Walker, 10 Ch. D. 486 (opinion of 
James, L. J., supports text). 
Ont Beatty v. Dickson, 3 Ont 
By 


“The ‘firm name’ always consti- 
tutes a partsof good will in any as- 
pect, and under certain circumstances 
it may be the most valuable part.” 
Matter of Borden, supra. 

[a] Rule is subject to statutory 
regulations as to use of a person’s 
name without his consent. Moore 
v. Rawson, 199 Mass. 493, 85 NE 586. 

Right of members to use of firm 
name on dissolution see infra § 797. 

34. In re Brown, 242 N. Y. 1, 150 
NE 581, 44 ALR 510. 


35. In re Brown, supra. 

36. In re Brown, supra. 

37. In re Brown, supra. 

38. Crops generally see Crops 17 
Seated ADO Or 


39. Whipple v. Stuart, 26 Mont. 
219, 66 P 941 (holding that the hay 
on land staked off by one partner, 
while a member of a firm engaged 
in cattle raising, belongs to the firm, 
and not to such partner). 

40. Brown v. O’Brien, 4 Nebr. 195. 

[a] Cattle raising partnership.— 
Where two persons entered into part- 
nership for the raising of cattle, and 
five hundred dollars over cattle re- 
quirements was advanced by one par- 
ty and used by the other, with the 
consent of the first, to rent a farm, 
the crops raised on that farm be- 
longed to the individual renter and 
not to the firm, there being no part- 
nership in the crops and the only 
obligation of the individual being to 
account for the money advanced and 
not used for cattle. Brown  v. 
O’Brien, 4 Nebr. 195. 

41. Division of firm assets among 
individual members of solvent or in- 
solvent firm see infra §§ 862, 863. 

42. U. S.—Huiskamp v. Moline 
Wagon Co., 121 U.S. 310, 7 SCt 899, 
30 L. ed. 971; Warner v. Grafton 
Woodworking Co., 210 Fed. 12, 16, 
126 CCA 592 [quot Cyc]; Sargent v. 
Blake,y160: Ped 57, 8@sCCA 213,17 
LRANS 1040,:15 AnnCas 58; In re 
Great Western Tel. Co., 10 F. Cas. 
No. 5,740, 5 Biss. 363. 

Fla.—West v. Chasten, 12 Fla. 315. 

Ga.—Upson vy. Arnold, 19 Ga. 190, 
63 AmD 302. 

4 LO ICES v. Cooper, 3 Iowa 

Me.—Simpson vy. Ritchie, 110 Me. 
299, 86 A 124. 

101 


Mass.-—Richards  v. 
Mass. 482. 

Mo.—Green v. Whaley, 271 Mo. 636, 
197 SW 355. 

Mont.—Meadowcraft v. Walsh, 15 
Mont. 544, 39 P 914; Lindley v. Davis, 
i) Mont. 206,904... Taine 


Manson, 


by all. Hence a partner does not work a conversion 
of firm into individual property by transferring his 
-interest to an outsider;** nor to himself,*® nor even 


N. Y.—Crosby v. Nichols, 16 N. Y. 

Super. 450. 

Bio ee v. Burk, 20 OhNPNS 
Or.—McKinney v. Baker, 9 Or. 74. 
Pa.—Lefevre’s App., 69 Pa. 122, 

8 AmR 229. 


. Be eee a vy. Manton, 12, R: 
“ Tenn.—Hickerson v. McFaddin, 1 
Swan 258. 

Vt.—Allen v. Thrall, 10 Vt. 234. 


Wis.—Fisher v. Vaughan, 75 Wis. 
609, 44 NW 831, 833. 

Eng.—Bolton vy. Puller, 1 B. & P. 
539, 126 Reprint 1053; Ex p. Walk- 
er, 4 De 2 E&I O09) PO Smabms: 
Ch 396, 45 Reprint 1281; Campbell 
v. Mullett, 2 Swanst. 551, 36 Re- 
print 727; Ex p. Ruffin, 6 Ves. Jr. 
119, 31 Reprint 970, 19 ERC 626. 

“It is entirely within the power 
of partners to convert partnership 
property into separate property, ei- 
ther the individual or the joint prop- 
erty of the partners, and when they 
do so as between themselves, it is 
not subject to any of the incidents of 
the partnership business.’ Green v. 
UDG EY, 271 Mo. 6386, 651, 197 SW 


“Partners own, and, with the con- 
sent of each, have the right and, 
power to sell and dispose of the 
partnership property, to transform 
it into the individual property of 
one or more of the partners, to ap- 
ply it or its proceeds to the payment 
of their individual debts in prefer- 
ence to those of the partnership, and 
to make such other honest disposition 
of it as they deem fit.” Sargent v. 
Blake, Wl60 Ped. 57.064, poe COAn? 1s: 
17 LRANS 1040, 15 AnnCas 58. 

[a] Conversion on dissolution.— 
Partners may, by agreement of dis- 
solution, convert partnership assets 
into individual property. Lucke vy. 
Burk, 20 OhNPNS 510. 

43. Jones v. Lusk, 2 Metc. (Ky.) 
356 (the right of the partners united- 
ly to dispose of the firm property is 
the same in all respects as the right 
which an individual has to control 
and dispose of his property). 

44, Menagh v. Whitwell, 52 N. Y. 
146, 11 AmR 683. 


45. Comstock v. Buchanan, 57 
Barb. (N. Y.) 146.note [aff 57 Barb. 
ila + 

[a] For example, where a mem- 


ber of a partnership composed of two 
members, without the knowledge or 
consent of ‘his partner, surrenders 
to a corporation stock therein owned 
by the partnership and _ procures 
new scrip to be issued to himself in 
his own name, representing to the 
secretary of the corporation that he 
has authority from, and the consent 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to one of several copartners,*® nor is such a con- 
version wrought by the several transfers of each 
_partner’s interest; it requires a joint act of all the 
partners.** It follows that an individual partner bas 
no right to demand a portion of firm property.*’ 

When so arranged by agreement, one partner can 
loan money of the firm and receive a mortgage as 
security therefor in his individual name.*® The rule 
forbidding a partner to mortgage firm property to 
-secure his individual debts®° is inapplicable to prop- 
erty formerly belonging to the firm but allotted to 
the mortgagor. partner after dissolution of the part- 
nership.°+ Where, by consent of all partners, their 
interest in firm realty has been disunited, real estate 
received by a partner’s relative from a third person 
in exchange for such partner’s disunited share of 
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what was formerly firm realty does not become firm 
property.°? 

L$ 208] b. What Amounts to a Conversion. No 
writing is necessary, nor is any particular form of 
contract required, in order to effect a conversion of 
the firm into separate property.°* Such a conver- 
sion is not accomplished, however, by a mere execu- 
tory agreement. So long as the transferee has not 
performed a condition imposed upon him by the 
contract, the property remains that of the firm.** 
A partner cannot convert firm property into his in- 
dividual property by using it to pay his separate 
debts, without the consent of his copartners.?? 
Whether or not there has been a conversion depends 
upon all the facts and cireumstances of the partic- 
ular case under consideration.*® 


V. MUTUAL RIGHTS, DUTIES, AND LIABILITIES OF PARTNERS* 


[§ 209] A. Firm Business and Property*®’—1. 
Nature of Obligation between Partners. The status, 
duties, and obligations of partners as to each other 
arising from the relation of partnership are reg- 
ulated by the express contract between them so far 
as the express contract extends and continues in 


of, his partner se to do, the trans-|} Emerson, 59 Cal. 


fer is invalid. Comstock v. Buchan- 


Simpson vy. Ritchie, 
A 124, 


force,*s but those duties and obligations which are 
not reached by the express contract are implied and 
enforced by law.°® ‘The relation of partnership is 
fiduciary in character,°® and imposes upon the mem- 
bers of the firm the obligation of the utmost. good 
faith in their dealings with one another with respect 


A. 724, 211 P 8323) 
110 Me. 299, 86 


partner with reference to partner- 
ship funds arises by operation of 


ant toa Barb, (NY )h 146 note fate law, and is not founded on the ar- 
57 Barb. 127]. [b] Firm property held converted | ticles of partnership. Johnson v. Fet- 
46. Ex p. ay 1 Cook Bankr.|into joint property of individual | ter, 224 Ky. 788, 7 SW (2d) 241. 


L. (4th ed) p 25 
47. Smith v. Heineman, 118 Ala. 


195, 24 S 364, 72 AmSR 150; Upson v. 57. 


members.—Green v. Whaley, 271 Mc. 
686.) LOT IS Wi oo: 
Obligation of good faith as 


60. Ala.—Goldsmith v. Hichold, 94 
Ata 116, 10° S' '80; 33 AmSRI9T7 
Cal.—Stenian v. Tashjian, 178 Cal. 


Arnold, 19 Ga. 190, 63 AmD 302; Me- i i 623, 174 P 883. 

nagh v. Whitwell, 52 N. Y. 146, 11| beaweenm mining partners see Mines! *"Fla.—Fuller v. Pierce, 92 Flac 129, 
AmR 683; Ex p. Ruffin, 6 Ves. Jr.| 58. Goldsmith v. Eichold, 94 Ala.| 109 S 238. 

119, 31 Reprint 970, 19 ERC 626.) 146 10 S$ 80 33 AmSR 97: Chambers Iowa.—Joseph v. Mangos, 192 Iowa 
See Doner v. Stauffer, 1 Penr. & W. vy. Johnston, 180 Ky. 73, 90, 201 Sw | 729, 185 NW 464. 

(Pa.) 198, 21 AmD 370 (holding that 488: ehiciaen Vv Hdwards 313 Mo Mass.—Holmes  v. Darling, 213 
the successive sales of each part-| 649’ 985 SW 462: Smith v. Jeyes, 4| Mass. 303, 100 NE 611. , 
ner’s interest in firm property had! peasy 503. 49 Reprint 433: Crawshay Minn.—McAlpine v. Millen, 104 
the same result as though the prop-|\  @ojlins, 15 Ves. Jr. 218. 33 Re-| Minn. 289, 116 NW_ 583. 

erty had been sold on an execution] yrint 736, 19 HRC 682. See May- Mont.—Wilson v. Wilson, 64 Mont. 


against both). 

48. Pennybacker v. Leary, 65 Iowa 
220, 21 NW 575; Craighead v. Pike, 
(CN. J. Ch.) 38 A 296; Mendenhall 
v. Benbow, 84 N. C. 646; Wild v. 
Milne, 26 Beav. 504, 53 Reprint 728 

49. Hobbs Hardware Co. 
Kitchen, 17 Ont. 363. 

50. See infra § 329. 

51. Edwards v. Commercial Union 
ga [@fers 


[a] For example, where partners 
in raising a crop of broom corn, aft- 
er giving the landlord ‘his share. di- 
vided such crop, one of them selling 
his own share, the other partner, de- 
spite a secret oral agreement that 
there was a charge on his share in 
favor of his former partner until 
certain debts were paid, could mort- 
gage his share of the corn toa 
bank as security for his personal 
debt, the crop being no longer part- 
nership property. Edwards v. Com- 
mercial Union Assur. Co., (Tex. Civ. 
A.) 218 SW 87. 

52. Indianola First Nat. Bank v. 
Brubaker, 128 Iowa 587, 105 NW 116, 
2 LRANS 256. 

53. In re Great Western Tel. Co., 
10) Et *Cais.7 Non 5,740) 6 “Biss. 3685 
West v. Chasten, 12 Fla. 315; Frede- 
rick v. Coover, 3 Iowa 171; Pilling 
vy. Pilling, /3 De G.. J. & S. 162, 68 
EneCh 124, 46 Reprint 599. 

54. Fitzgerald v. Christi, 20 N. J. 
Eq. 90; Koningsburg vy. Launitz, 1 
E. D. Smith (N. Y.) 215; Ex p. Wheel- 


er, Buck 25. 

55. Rogers v. Batchelor, 12 Pet. 
C-S)2221 <9: E. ed. 2063; Me A Vv. 
Downs, 163 Mass. 70,39 NE 776. 


Use of firm property te pay in- 
dividual debts generally see infra § 
337. 

56. 

fa] 


See cases infra this note. | 
Conversion shown.—Martin v. 


(Dex. Civ. yA.) 218" SW. 


nard v. Jackson, 159 Ga. 20, 124 SH 
892 (where an auditor’s report based 
on an erroneous construction of the 
partnership contract was set aside). 

“Tt can not be held, unless clearly 
shown, that the partners did not in- 
tend, that the partnership contract 
should control the conduct of its 
business and their responsibilities 
to each other, except, in instances, 
where they had agreed otherwise.” 
Chambers v. Johnston, supra. 

“Partnership is not necessarily an 
entire merger of the individual, his 
labor, energy, or estate, in the firm. 
The extent of the merger is deter- 
mined by the agreement entered into, 
and the purpose the partners have 
in view. Anything left out of the 
partnership agreement and its views, 
whether it be money, property, labor, 
or skill, pertains to the individual 
in as absolute right, as if there had 
been no contract of partnership. The 
merger of the individual into the firm 
or company extends to and includes 
every thing embraced, expressly or 
impliedly, in the terms of the agree- 
ment, and to that extent changes 
the character of his ownership.” 
Goldsmith v. Hichold, 94 Ala. 116, 
LLP LO Seok Bom AIS Eo ts 

[a] Modification of general part- 
nership law.—As between themselves, 
partners may enter into stipulations 
by which the general law govern- 
ing partners is modified. Morgan v. 
Child, 47 Utah 417, 155 P 451. 

Modification of contract see supra 
§§ 50, 82. 

59. Smith v. Jeyes, 4 Beav. 503, 

Crawshay v. Collins, 


49 Reprint 433; 
15 Ves. Jr. 218, 33° Reprint 736, 19 


ERC 682. 


[a] Obligations as to partnership 
funds.—The duty of a partner to dis- 
charge his obligations to his co- 


P| 


at 


*By MANUEL PRENNER (§§ 209-285). 


533,210 PP 896 

N. J.—Standish v. Babcock, 52 N. 
J. Eq. 628, 29 A 327 [rev on: ‘other 
grounds: 53. N. 73.) g- 11376. 33 VANS eos 
51 ee 633, 30 LRA 604]. 

NG Y.—Spears We Willis, 15st Nia: 
443, 45 NE 849; Holmes v. Gilman, 
133) IN. W. (3:69; 34 NE 205, 34 AmSR 
463, 20 LRA 566, 30 AbbNCas 2138; 
Goldsmith v. Loeb, 182 App. Div. 533, 
169e NYS -527; Castle v. Marks, 50 
App. Div. 320, 63 NYS 1039. 

Okl.—Myers v. Garland, 128 Okl. 
247, 262 P 654. 

Pa.—Bast’s App., 70 Pa. 301; Wil- 
liams v. Morgan, 26 Pa. Co. 81: 


R. L—Lockwood  v. Hdwards, 46 
Re De 260 pl 26n An Tbk ; 
Utah.—Sharp v. Sharp, 54 Utah 


262, 180 P 580; Nelson v. Matsch, 38 
Utah 122, 


110 P 865, AnnCas1912D 
1242, 


Wash.—Kittilsby v. Vevelstad, 103 
Wash. 126, 173 P1744; Salhinger Vv. 
Salhinger, 56 Wash. 134, 13%, 1052 
236; Finn v. Young, 50 Wash. 548, 
97 ae 741. 

Va.—McKiniey v. Lynch, 58 W. 
vay ‘44, 51 SE 4. 

Can.-—Gordon v. Holland, 10 Dom 
LR 734, 38 WestLR 738, 4 West Wkly 
419 [mod (BaiGig-2 DomLR 327, 20 
WestLR 887, 2 WestWkly 158]. 

“There is no stronger fiduciary re- 
lation known to the law than that of 
a copartnership, where one man’s 
property and property rights are sub- 
ject to a large extent to the control 
and administration of another.’ Sal- 
hinger v. Salhinger, supra. 

[a] The fiduciary duty may cease 
even before actual dissolution of the 
partnership, if the parties understand 
and intend that the firm is to be dis- 
solved. Bayer _v. Bayer, 215 App. 
Div. 454, 214 NYS 322 [rev 122 Misc. 
7, 202 NYS 890]. 
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to partnership affairs,®! of acting for the common 
benefit of all the partners in all transactions relating 
to the firm business,°? and of refraining from tak- 
ing any advantage of one another by the slightest 
misrepresentation, concealment, threat, or adverse 
Statutes in some jurisdic- 
tions expressly provide for such a relation and obli- 
The obligation ex- 
tends to the statements and dealings made by par- 
ties during negotiations for the formation of a part- 
nership,°® to partners negotiating for the purchase or 
sale of a partner’s interest in the firm,®® and to mat- 
ters incident to the winding up of the affairs of the 


pressure of any kind.® 


gation as between partners.®* 


firm.°®7 


61. U. S.—Kimberly v. Arms, 129 
WES hbl2, IISCt soan S20 ed 764, 
Whitney v. Dewey, 158 Fed. 385, 86 
CCA, 24; 


Ark.—Drummond y. Batson, 162 
Ark. 407, 258 SW 616. 
Cal.—Dennis v. Gordon, 163 Cal. 


427, 125 P 1063; Llewelyn v. Levi, 
ton Cals Biel 06.2192 Wail ve Pacif- 
ic Wish Product.'Co., 76 Cal. *iA; 58, 
243 P 869. 

Il1l.—Roby v. colshour, 135 Tl: /300, 
25 NE 777. 

Ind. 7, Jenkins v. Peckinpaugh, 40 
Ind. 133. 

Towa. hr egeuh v. Mangos, 192 Iowa 
729, 185 NW 464; Wiggins v. Mark- 
ham, 131 Iowa 102, 108 NW 113. 


Ky.—Chambers y. Johnston, . 180 
Ky. 73, 201 SW 488; Axton v. Ken- 
tucky Bottlers’ Supply Co., 159 Ky. 


51, 56, 166 SW 776, AnnCas1915D 74 
[eit Cyc]. 

Mass.—Hawkes v. Greenfield First 
Nat. Bank, 163 NE 246; Flint v. Cod- 
man, 247 Mass. 463, 142 NE 256; 
Holmes v.. Darling, 213 Mass. 303, 
100 NE 611. 

Minn.—MecAlpine .v. Millen, 104 
Minn. 289, 116 NW 583; Bloom v 
Lofgren, 64 Minn. 1, 65 NW 960- 

N. J.—Coggswell, etc., Co. v. Coggs- 
well, (Ch.) 40 A 213; Standish v. 
Babeock, sia. "Neg. Moin 962854729" sA: 
tPA [rev on other grounds SQN de 
Hq... 376, 33 A 385, 51 AmSR. 633, 30 


LRA 604]. 

NivyY.—Butler v. Prentiss, 158 N: 
Y. 49, 52 NE 652; Spears v. Willis, 
151 N. Y. 443, 45 NE 849; Holmes v. 
Gilman, 138 N. Y. 369, 34 NE 205, 
34 AmSR 463, 20 LRA_ 566, 30 AbbN 
Cas 213; Mitchell v. Reed, 61 N. Y. 
123, 19 AmR 252; Getty v. Devlin, 
54 N. Y. 403;. Bayer v.. Bayer, 215 
App. Div. 454, 214 NYS 322 [rev 122 
Mise. 7, 202 NYS goat? May v. Het- 
trick Bros. Cos SiS "Aspe ave, 
167 NYS 966 [aff 296 N. Y. 580 mem, 
123 NE 878 mem]; Castle v. Marks, 
50 App. Div. 320, 63 NYS 1039; Wright 
v. Duke, 91 Hun 409, 36 NYS 853; 
Poss v. Gottlieb, 118 Misc. 318, 193 
NYS 418; Stem v. Warren, 96 Misc. 
362; 161 NYS 247 ‘[mod on other 
grounds 185 App. Div. 823, 174 NYS 
30 (mod on other grounds 227 N. Y. 
538, 125 NE 811)]; Guggenheim v. 
Guggenheim, 95 Misc. 332, 159 NYS 
333 


Garland, 128 Okl. 
Cogdall v. Cottrell, 
581; West v. 


Okl.—Myers v. 
247, 262" P6545 
SZ OKI A275, 198 =P 
Madansky, 80 Okl. 161, 194 P 439. 

Or.—Runnells v. Leffel, 93 Or. 342, 
TOM S02) Loo see ae. 

Pa.—Clarke v. Slate Valley R. Co., 
136 Pa. 408, 20 A 562, 10 LRA 238; 
Williams v. Morgan, 26 Pa. Co. 81. 

S.°C.—Edwards v. Johnson, 90 S. 
C. 90, 92, 72 SH 638 [cit Cyc]. 

Utah. —-Nelson v. Matsch, 38 Utah 
1225102 865, AnnCas1912D 1242. 

Va. ; itcher, 112 Va. 870, 
72 SE 594; Miller v. Ferguson, 107 
Va. 249, 57 SE 649, 122 AmSR 840, 
13 AnnCas 138. 

Wash.—Kittilsby v. Vevelstad, 103 
Wash. 126. 173 P 744: Finn v. Young, 
46 Wash. 74, 89 P 400. 
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receiving a salary in addition to his interest. 

Partners as trustees.“° 
statutes expressly provide that partners are trustees 
for each other with respect to partnership property 
and transactions, within the meaning of statutes re- 
lating to trusts. 
been held to exist between partners without ref- 
erence to statute.?? 

Equal knowledge of partnership affairs. 
been held that each partner has a right to know all 
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The obligation is especially stringent upon a part- 
ner who is managing the business,°* or who is the 
agent of the firm in the transaction of its business, 


t.°9 


In some jurisdictions, 


The relationship of trust has also 


It has 


that the others know regarding the partnership af- 


Va. 493, 64 SE 636,17 AnnCas 1018: 
Dorr v. Dewing 36 W. Va. 466, 15 SE 
Guiberson, 


Si 

Wyo.—Fried v. 30 Wyo. 
150; 159, Ald) Pel OS t Where 1Cv.eis 

Can.— Marwick v. Kerr, 53 Can. S. 
Cc. 1,.29 DomLR 446 [dism app 24 
Que. K.; B. 324;.25 | DomLR;, 250]. 

Ont.—Maize v. McFarlane, 16 Ont 
WN, 349. 

“The authorities unanimously agree 
that there is scarcely any relation 
in life which calls for more abso- 
lute good faith than the relation- 
ship of* partners.” “Stem vy. Warren, 
96 Misc. 362, 364, 161 NYS 247 [mod 
on other grounds 185 App. Div. 823, 
174 NYS 30 (mod on other grounds 
227 N. Y:.5388, 125 NE 811)]. 

“The principle... is that of uber- 
rima fides, the corner-stone without 
which it is impossible to rear the 
structure of any copartnership. This 
is not alone a principle of ethics—it 
is a rule of positive law.” Guggen- 
heim v. Guggenheim, 95 Misc. 332, 
343, 159" NYS "333: 

“The rule ...is not merely a tech- 
nical rule of partnership but is based 
upon sound common sense and the 
ordinary rules of fair dealing.” Bay- 
er v. Bayer, 122 Misc. 7, 202 NYS $50 
[rev on other grounds "215 App. Div. 
454, 214 NYS 322]. 

[a] fhe standard by which part- 
ners are tried in equity is far hig‘h- 
er than the ordinary standards of 
business, and a purer and more ele- 
vated morality is demanded of part- 
ners than the common morality of the 
trade. Stem v. Warren, 96 Misc. 362, 
161 NYS 247 [mod on other grounds 
185 App. Div. 823, 174 NYS 30 (mod 
on other grounds 227 N. Y. 538, 125 
NE 811)]. 

{[b] Exercise of prudence and dili- 
gence.—The general rule that the 
law requires prudence and diligence 
on the part of all-competent persons 
in their business transactions does 
not apply with the same strictness 
if the parties to a contract occupy 
the relation of partners. Joseph v. 
Mangos, 192 Iowa 729, 185 NW 464. 

62. Whitney v. Dewey, 158 Fed. 
385; 86 CCA —-21* “Linn wi Clark; 295 
Ill. 22, 128 NE 824; Holmes v. Dar- 
ling, “213.> Mass. 3037 100 NE 614; 
McMahon v. McClernan, 10 W. Va. 
419. 

63. U. S.—Whitney v. Dewey, 158 
Fed. 385, 86 CCA 21. 

Cal. —Dennis v. Gordon, 163 Cal. 
427, 125 P 1063; Llewelyn v. Levi, 
ST Cal a8 ee sltOiG ie. 219; Richards v. 
Fraser, 122 Cal. 456, 55 P 246. 

Iowa.—Joseph  v. Mangos, 192 
Iowa 729, 185 NW 464. 

Ky.—Breyfogle v. Bowman, 157 Ky. 
62, 162 SW 87. 

Mass.—Flint v. Codman, 247 Mass. 
463, 142 NE 256. 

N. .Yi—Butler! y. Prentiss, 158 N. 
Y¥s.49, 52° NEY 6525> Poss -v, ‘Gottlieb, 
118’ Misc. 318, 193 NYS 418; Stem 
v. Warren, 96 Mise. 362, 161 NYS 
247 [mod on other grounds 185 App. 
Div. 823, 174 NYS 30 (mod on other 
grounds 227 N. Y. 538, 125 NE 811)]. 


Okl.—Myers v. Garland, 128 Okl!. 
247, 262 P 654; Cegdall v. Cottrell, 
82 Okl. 125, 198 RL 581. 

Ss. D.—Davenport® v. 


S. D. 376, 61 NW 4. 


oe ise 865, AnnCas1912D 1242. 

Wash.—Galbraith v. Devlin, 85 
Wash. 482, 148 P 589. 

W. Va.—Krebs v. Blankenship, 73 
W. Va. 539, 80 SE 948; McKinley v. 
Lynch, 58 W. Va. 44,51 SE 4, 
“Conflict of partnership and indi- 
vidual interests see infra § 236. 

64 See statutory provisions. 


Buchanan, 6 


65. See supra § 51. 
66. See infra § 241. 
67. See infra § 796. 
68. Brooks v. Martin, 2 Wall. (U. 


Sa )yelOnel (ole ede akacs Poss v. Gott- 

lieb, 118 Mise. 318, 193 NYS 418. 

69. Kimberly vo.sArms, 129° "Uinis: 

52) 9 SCt 355,532) Ts ted. 764 
70. Cross references: 

Mining partners as_ trustees 
Mines and Minerals § 808. 

Surviving partner as trustee see in- 
fra § 608. 

Trust in firm property held in name 
of one partner see Supra § 190 text 
and note 66. 

71. See statutory provisions. 
72. Ala.—Goldsmith v. Hichold, 94 

Ala. 116, 10 S 80, 33 AmSR 97. 
Cal.—Koyer v. Willmon, 150 Cal. 

739;,90 Priss: Perelli-Minetti v. Law- 

son, (A.) 264 P 772. 

Mass. —Hawkes v. Greenfield First 

Nat. Bank, 163 NE 246. 


see 


S. C.—Edwards v. Johnson, 90 S. 
Clr902 02-SE63e. 
Utah.—Sharp v. Sharp, 54 Utah 


262, 180 P 580. 

Wash.—Kittilsby v. Vevelstad, 103 
‘Wash. 126, 173 P 744; Salhinger v. 
Salhinger, 56 Wash. 134, LOS BP r238- 

W. Va.—kKrebs v. Blankenship, 73 
W. Va. 539, 80 SE 948; McKinley v. 
Lynch, 58 W. Va. 44, 51 SE 4. 

See Holmes v. Gilman, 138 N. Y. 
369, 377, 34 NE 205, 34 AmSR 463, 
20 LRA 566, 30 AbbNCas 213 (hold- 
ing that, ‘although partners do not 
in the strict sense of the term 
cupy the position of trustees 
wards each other and towards the 
firm funds ... such a relationship 
authorizes the same remedy on be- 
half of the wronged partner as would 


exist against a trustee, strictly so 
called, on behalf of a cestui que 
trust”); Mitchell v. Reed, 61 N: ¥. 


123, 126, 19.AmR 252 [quot Butler v. 
PRLENTISS; LOS INET Ve aee'O cb Sen roc NEE 
652] (where it was said that “the 
functions, rights and duties of part- 
ners in a great measure comprehend 
those both of trustees and agents, 
and the general rules of law appli- 
cable to such chatacters are appli- 
cable to them’’). 

[a] Trustee and cestui que trust. 
—EKEach partner is a trustee in respect 
of his dealings with the firm assets, 
and a cestui que trust in respect of 
the dealings of his. partner with the 
assets. Goldsmith v. Hichold, 94 Ala. 
116, 10 S 80, 33 AmSR 97; Krebs 
y, Blankenship, 73 W. Va. 539, 80 SE 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


“§§ 209-211] 


fairs,** and is under the duty not only of not con- 
cealing any material matter regarding such affairs, 
but of fully divulging to his copartners all matters 
within his knowledge material to the affairs or prop- 


erty of the partnership.‘* 
[§ 210] 


ments.‘® 


the intention of the parties."” 


73. Axton v. Kentucky Bottlers’ 
Supply Co.. 159 Ky. 51, 166 SW ‘776, 
AnnCasi1915D 74; Poss v. Gottlieb, 
118 Misc. 318, 198 NYS 418. 

74. Caldwell v. Davis, 10 Colo. 481, 
15 /P- €96,..3) AmSR 599; . Fuller -v. 
Pierce, 92 Fla. 129, 109 S 238; Nelson 
v i(Matsch,' 38 Utah 122, 110 P 865, 
AnnCas1912D 1242. 

75. Hall v. Sannoner, 44 Ark. 34; 
Walker v. Patterson, 166 Minn. 215, 
208 NW 3, 7. See generally Contracts 
§§ 481-520. 

_[{a] Particular partnership agree- 
ments construed.—(1) A provision 
that one partner shall devote his 
time to matters other than the part- 
nership business and that his salary 
shall go to the partnership is not 
an agreement on his part to put fur- 
ther capital into the business, which 
he may withdraw on dissolution, but 
the turning in of his salary belongs 
absolutely to the partnership. Dun- 
can v. Hahn, 39 S. D. 22, 162 NW 743. 
(2) An agreement stipulating that 
one partner is not to furnish any 
of the purchase money for the tim- 
berlands to be purchased, but that 
it is to be provided by the other part- 
ners, he to be charged with interest, 
and the interest of all partners in 
the lands to be the same, gives the 
other partners no right to deduct 
from his interest in the sale of the 
lands an equal portion of the pur- 
chase price. Keith v. Rust Land, etc., 
Co. 167. Wis. 528, 167 NW 4382,°169 
NW 428. (3) An agreement to carry 
on a hotel business as partners on a 
certain date does not lapse by reason 
of the fact that the hotel building is 
not then ready for occupancy, where 
the intention of the parties was that 
the contract should become effective 
when the building was ready for oc- 
cupancy by them. Whitby v. Widen, 
(sask.), 268), Domiuk 32060 119227) 22 
WestWkly 1216. (4) Under an agree- 
ment between the owner of a farm 
and another for the operation of the 
farm, providing for the stocking of 
the farm with cattle, hogs, and sheep, 
and that each party is to furnish 
“one-half the stock, tools and feed, 
teams, etc.,” the owner of the land 
is required to furnish one half of 
the stock, and not merely one half 
of the work stock. Green v. Hart, 
87 SW 315, 27 Kyl 970. -(5) Where 
a partnership deed provides for the 
payment of annual salaries to each 
of the two partners and for division 
between them of the net profits of 
the partnership business, and that 
if either should die the surviving 
partner shall pay to the representa- 
tives of the deceased partner for 
each of the succeeding five years a 
sum equivalent to a one-third share 
of the net annual profits, the “net 
profits” within® the meaning of the 
latter clause should be calculated 


é 


2. Construction of Partnership Articles. 
Partnership articles are governed by the same gen- 
eral rules of construction as are other written agree- 
If their provisions are explicit and unam- 
biguous and do not violate the duty of good faith 
which each partner owes his copartners, it is un- 
necessary to invoke rules of construction.*® 
the meaning of the articles 1s not perfectly clear, the 
court will strive so to construe them as to carry out 
They may be inter- 
preted according to the acts of the partners at the 
time of the making of the contract,’* or subsequent 
thereto,*® or in the hght of other documents ex- 
ecuted ‘at the same time between the partners.*°® 
When the partnership contract contains peculiar 
provisions, imposing upon one or more of the part- 
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prepared 1.5? 
When 


without deducting the salary provided 
for the surviving partner. Watson v. 
Hagegitt, [1928] .A.:C. 127. . (6) Agree- 
ment held not to create a general 
partnership so as to bring within its 
scope mineral rights previously or 
subsequently acquired by one _ part- 
ner individually. Johnson v. Fetter, 
224 Ky. 788, 7 SW(2d) 241. (7) A 
provision authorizing one partner to 
purchase the other’s interest held not 
an independent covenant. Corr. ov. 
ottaess ae 219 App. Div. 278, 219 NYS 
56 


Construction of contracts generally 
see Contracts §§ 481-520. 


76. Lefebure v. Henry Lefebure 
Sons Co., 202 Iowa 1053, 208 NW 
853; Lingen v. Simpson, 1 Sim. & 


St. 600, 1 EngCh 600, 57 Reprint 236; 
Akhurst v. Jackson, 1 Swanst. 85, 36 


Reprint 308, 1 Wils. Ch. 47, 37 Re- 


print . 22. 
77. U. S.—Simonton v. Sibley, 122 
U.S. 220,77 SCt 1351, 30 L. ed. 1225. 


Colo.—Black v. Ostrander, 1 Colo. 
A 22,28 123, 

Ill.—Ingraham v. Mariner, 194 Ill. 
269, 62 NE 609; Burgess v. Badger, 


124 Ill. 288, 14 NE 850. 
La.—Louisiana Nat. Bank v. Scott, 
42 La. Ann. 785, 7 S 720;, Millard’s 
Suce,., 6 La. A... (Orleans) 13. 
Mass.—Funck v. Haskell, 132 Mass. 
580; Grant v. Bryant, 101 Mass. 567. 
Mo.—Hidden v. Edwards, 313 Mo. 
642, 285 SW 462. 


N. J.—Dunnell v. Henderson, 23 


Neti Gs, Li 4: 

N. M.—Fraser v. State Sav. Bank, 
LS Ne eM. 340, 137 PF 592, 

N. Y.—Stoughton Vv. Lynch, al 
Johns. Ch. 467. 

Oh.—Haves vy. Fish, 36 Oh. St. 498. 

Pa.—Smith v. Hwing, 151 Pa. 256, 
25 A 62; Herman v. Potamkin, 24 


Pa. Super. 11. 

Philippine.—Figueras v. Rocha, 13 
Philippine 504 

Wis.—White v. Magann, 65 Wis. 
86, 26 NW 260. 

Eng.—Walker v. Harris, Anstr. 245, 
145 Reprint 861; Cooke v. Benbow, 
3 De G. J. & S. 1, 68 HEngCh 1, 46 
Reprint 538. 

Can.—Dufort v. Dufresne, [1923] 
Can. S.-C. 126, [192389 2° DomLR 27 
{dism app 28 RevLeg 342]. 

Ont.—Wilson Vv. McCarty, 25 
Grant Ch. 152: 4 

See Rush v. Amarillo First Nat. 
Bank, «(Bex (Civ. AY) 9 160 SW 13.19) 
609 [aff (Commn, A.) 210 SW 521] 
(so holding with respect to a con- 
tract on its face unambiguous). 

78. Figueras v. Rocha, 13 Phil- 
ippine 504. 

79. Fraser v. State Sav. Bank, 18 
Nw Mi 340; 137 PP) 592°") Pigueras “vi 
Rocha, 13 Philippine 504; Dufort v. 
Dufresne, [1923] Can. S. C. 126, [1923] 
2 DomLR 27 [dism app 28 RevLeg 
342]; Stewart v. Esplin, 28 OntWN 
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ners obligations differing from those which the law 
ordinarily infers from the partnership relation, or 
conferring unusual rights and powers, the courts 
will strive to construe these provisions so as to give 
effect to the honest intentions of the parties, as 
shown by the language of the contract and their con- 
duct under it.8! A memorandum purporting to mod- 
ify the agreement will, if of doubtful meaning, be 
interpreted most strongly against the partner who 
Generally all prior negotiations will 
be deemed merged in the written contract.** 

Construction by partners. 
put a particular construction upon the articles or on 
ambiguous terms, it will be enforced by the courts, 
even though the result is to modify or even to can- 
cel express stipulations.** 

[§ 211] 3. Scope of Partnership Business.*® As 
between the partners, the scope of the partnership 
business is determined by the provisions of the part- 
nership agreement,*® or by the conduct of the part- 


If the partners have: 


322. See Rush v. Amarillo First Nat. 
Bank, (Tex. Civ. A.) 160 SW 319, 609 
[aff -(Commn. A.) 210 SW 521] (so 
holding with respect to a contract on 
its face unambiguous). 

44. Use (Ce 


80. Frank v. Beswick, 
QP whe 

81. Ga.—Hugegins v. Huggins, 117 
Ga. 151, 43 SE 759. : 


amg Sexton Vv. Lamb; 27 ‘can: 
Mass.—MecMurtrie _ v. Guiler, 183 


Mass. 451, 67 NE 358. 
Utah.—Morgan v. Child, 47 Utah 
41%, lod) PP 451, 4522 fquot, Cy.ege 
Hng.—Syers v. Syers, 1 App. Cas. 
174; Homfray v. Fothergill, L. R. 1 
Byrne v. Reid, [1902] 
Coventry v. Barclay, 33 
Beav. 1, 55 Reprint 266; Smith v. 
4 Beav. 503, 49 Reprint 433; 
Warner v. Smith, 1 De G@J.&S 


337, 66 EngCh 261, 46 Reprint 135; 
Tatam v. Williams, 3 Hare 347, 25 


EngCh 346, 67 Reprint 415; Pils- 
worth v. Mosse, 14 Ir. Ch. 163; Love- 
grove v. Nelson, 3) Myl: & K. 1; 10 
EngCh 1, 40 Reprint 1. 

Can.—Hibben vy. Collister, 30 Can. 
SC. «459; 

B. C.—Wells v. Petty, 5 B. GC. 353. 

N.. B.—Goold vy. Stockton, 31 WN. 
B. 57; Lawton Saw Co. v. Machum, 
2 N. B. Eq. 112; Martin vy. Martin, 
TONGS wasp be 

Ont.—O’Lone v. O’Lone, 
@hieal. 25s 

82. Gillespie v. Gillespie, 124 Misc. 
881, 210 NYS 303. 

83. Burgess v. Badger, 124 Ill. 288, 
14 NE 850; Boardman v. Close, 44 
Iowa 428; Walker v. Patterson, 166 
Minn. 215, 208 NW 3, 7. a 
Fs ‘Ala.—Boyd v. Mynatt, 4 Ala. 

Colo.—Ramsay v. Meade, 37 Colo. 
465, 86 P 1018. 

Nebr.—Rathbun vy. McConnell, 27 
Nebr. 239, 42 NW 1042. ; 

N. M.—Fraser v. State Sav. Bank, 
USN, IME 3405) 137) JP 599% 

N. Y.—Spears v. Willis, 151 N. Y. 
443, 45 NE 849 [aff 28 NYS 1118]; 
Snyder v. Seaman, 2 App. Div. 258, 
387 NYS 696 [rev on other grounds 
157 N: Y¥. °4495°52) NE. 658]. 

Pa.—Southmayd’s App., 5 Pa. Cas. 
ee oie acALe He. 

“Alterations or constructions made 
or put on their partnership transac- 
tions, and acquiesced in by all of 
them for many years, should have 
great weight in ascertaining the 
equities between them.” South- 
mayd’s App., supra. + 

{a] Stipulations in the articles 
not acted upon by the parties are to 
be treated_as if they were entirely 
omitted. Boyd v. Mynatt, 4 Ala. 79. 

85. As determining power and au- 
thority of partners as agents for 
firm see infra §§ 296, 297. 

86.. Smith v. Smith, 179 Iowa 1365, 


2 Grant 


174 [47 C.J.] 


ners and their course of dealing.’? 
placed on the ageney of the partners do not limit 
the scope of the partnership business as fixed by 
agreement;** nor is a general partnership limited 
in its scope by the making of a special agreement 
between the partners relating to a particular trans- 
The scope of the partnership may be ex- 
panded by the mutual consent of the partners,?°® and 
such change may be evidenced by written®+ or oral?? 
agreement, or by the conduct of the parties.?® 
partnership agreement will be interpreted in accord- 
ance with the general understanding of its language 
as used by those engaged in the particular business.°+ 

[§ 212] 4. Capital of the Firm.®® 
actually contributed by the members of a firm as 
capital stock becomes firm property,®® and ceases to 
be owned by the members as individuals.®? 
ever, since the contribution to capital may consist of 
the transfer of the mere right to use individual prop- 


action.®® 


160 NW 756; Kyle y. Griffin, 76 W. 
Va. 214, 85 SE 559. 

“ [a] Dealings in optioned lands.— 
A partnership agreement ‘to option 
coal and timber lands,” the profits to 
be equally divided in case of a sale 
of the property under option, and 
each partner being authorized to sell 
the property under option, authorizes 
dealings in the property optioned as 
well as in the options themselves. 
Krebs v. Blankenship, 73 W. Va. 539, 
80 SH 948. 

[b] Dealings outside specified 
area.—Where an agreement specifies 
a certain territory in which the part- 
nership enterprise of buying and sell- 
ing coal will be conducted, but does 
not expressly limit the enterprise to 
the coal in that area, it extends to 
coal dealt in by the partnership out- 
side of that area, in its usual man- 
ner, the proceeds of the sale of which 
are included in the statement of part- 
nership resources and liabilities. Te- 
ne v. Moore, 80 W. Va. 443, 93 SE 
342, 

87. Smith v. Smith, 179 Iowa 
1365, 160 NW 756; Krebs v. Blanken- 
ship, 73 W. Va. 539, 80 SE 948. 


88. Kyle v. Griffin, 76 W. Va. 214, 
85 SE 559. 
89. Marshall v. Anderson, 80 W. 


Va. 228, 92 SH 421. 

[a] Thus a general partnership 
organized to buy and sell land for 
profits is not limited in its scope by 
a special agreement between the part- 
ners relating to the agency of the 
firm for a particular tract and defin- 
ing the rights.of the parties in rela- 
tion thereto. Marshall v. Anderson, 
80 W. Va. 228, 92 SH 421. 

90. Smith v. Smith, 179 Iowa 1365, 
160 NW 756; Teter v. Moore, 80 W. 
Va. 443, 93 SE 342. 

91. Smith v. Smith, 179 Iowa 1365, 
160 NW 756. 

92. Smith v. Smith, supra; Teter 
v. Moore, 80 W. Va. 443, 93 SE 342. 


- 93. Smith v. Smith, 179 Iowa 1365, 
160 NW 756. 
PeRO4 ee atta. pollbOUrn en Lolm Wemis: 


524, 14 SCt 201, 37 L. ed. 1169; Cham- 
bers v. Johnston, 180 Ky. 73, 201 SW 
488; Davis v. Darling, 80 Hun 299, 
30 NYS 321. 

[a] “Regular real estate business” 
does not include speculation in real 
estate. Davis v. Darling, 80 Hun 
299, 30 NYS 321. 

{b] The use of the words “real 
estate and note brokers” by a part- 
nership on its letterheads and office 
sign and in the city directory im- 
plies that it is engaged:in the sale 
and purchase of real property for 
the account of others, rather than in 
buying and selling for itself, and 
affords a presumptive limitation of 
the scope of the firm business. Latta 
v. Kilbourn, 150 U. S. 524, 14 SCt 
201,37. Lined sguiieo: 


PARTNERSHIP 


Limitations 


The 


Whatever is 


How- 


[ec] “Dealing” in stocks, bonds, 
etc.—Under a partnership agreement 
for “dealing’’ in stocks, bonds, anil 
other securities and commodities, the 
purchase of an option to buy stocks, 
and the holding of stocks, not listed 
or purchased through exchanges, for 
higher prices; are “transactions with- 
in the scope of the partnership busi- 
ness. Chambers vy. Johnston, 180 Ky. 
73, 201 SW 488. 

95. Cross references: 
Contribution by special partner to 

capital of limited partnership see 

infra §§ 1023-1027. 

Interest on capital see infra § 217. 
Repayment of capital on dissolution 


see infra § 861. 
96. See supra § 176 et seq. y 
97. U. S—Buckingham v. Chica- 


go First Nat. Bank, 131 Fed. 192, 65 

CCA 498; 12 AmBankr 465. 

fire ee. v. Smith, 21 Me. 
le 

Mo.—Clinton First Nat. Bank v. 
Brenneisen, 97 Mo. 145, 10 SW 884. 

N. J.—Molineaux v. Raynolds, 54 
Nw J, Eq. 559, 35 “AG 536. 

N. Y.—Cram v. Union Bank, 1 Abb. 
nee 461, 4 Keyes 558 [aff 42 Barb. 

Oh.—Proctor_ v. 1 OhS& 
CP 651, 1 OhNP 44. 

Porto Rico.—Quintana v. Ramirez, 
22 Porto Rico 707. 

Eng.—Hills v. Parker, 7 Jur. N. S. 
833; Kenny’s Patent Button-holing 
ees v. Somervell, 38 L. T. Rep. N. 8S. 
878. 

N. S.—The Herkimer, Stew. 17. 

fa] TJllustrations.—(1) A bank 
deposit is part of the contribution 
of a partner and becomes the prop- 
erty of the firm, under an agreement 
to put in all the property he acquired 
from a named person, although he 
was ignorant of the deposit when 
he made the agreement. Cram Ve 


Proctor, 


Union Bank, 1 Abb. Dec. (N. Y.) 461, 
4 Keyes 558 [aff 42 Barb. 426]. (2) 
A lease of salt works. Hills v. Par- 


ker, 7 Jur. N. S. 833. (3) A license to 
trade. The Herkimer, Stew. (N. S.) 
17. (4) A patent taken out in the 
name of one partner becomes the 
property of a partnership formed 
to work the invention, and the part- 
nership cannot be deprived of its 
right by the assignment of the pat- 
ent by the partner in whose name it 
is registered. Kenny’s Patent But- 
ton-holing Co. v. Somervell, 38 L. T. 
Rep. N. S. 878. (5) Addition of part 
of the yearly profits to capital. Moli- 
neaux v. Raynolds, 54 N. J. Hq. 559, 
35 A 536. (6) The premiums on bills 
of exchange drawn as part of the cap- 
ital contributed by one partner are 
firm property and do not belong to 
him. Stoughton v. Lynch, 2 Johns. 
Chie GN nya ecu: 
98. See supra § 176. 
99. See supra § 179. 
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erty,?* in which case the ownership is not vested in 
the firm,®® it is important that the partnership agree- 
ment should clearly disclose the contribution to cap- 
ital made by each partner, and whether that con- 
tribution consists in the transfer of title to the par- 
tieular property or of the right to its use only.t A 
contribution to the capital of a partnership by a 
member does not constitute a loan to his copartner.? 
Where one partner contributes capital, and his co- 
partners are to manage the business, the managing 
partners, on failure to render account of their trans- 
actions, or to prove losses, are required to return 
the amount paid in as eapital.® 
placed on particular agreements relating to the con- 
tribution of capital to the firm by the partners will 
be found in the note.* * 
Condition to formation of partnership.® 
been said that a contribution of sthe capital stock, 
unless waived, is necessarily a condition precedent to 


The constructions 


It has 


1. Frederick v. Cooper, 3 Iowa 171; 
Proctor y. Proctor, 1 OhS&CP 651, 1 


OhNP--44; Delp v. Edlis, 190 Pa. 
25, 42 A 462; Mathers v. Patterson, 
33 Pa. 485; Boyers v. Elliott, 7 


Humphr. (Tenn.) 204. 

[a] Evidence of amount and man- 
ner of payment of capital furnished 
by each partner may be other than 
the articles of copartnership them- 
selves. Boyers v. Elliott, 7 Humphr. 
(Tenn.) 204, 

2. Armstrong v. Hollen, 58 Or. 534, 
115 P 423. 

3. Martinez v. Ong, Pong Co., 14 
Philippine 726. 

4 See cases infra this note. 

[aj]. Particular agreements con- 
strued.—(1) A provision in articles 
of partnership that the capital shall 
consist of the interests of the adults 
who share in the estate of a decedent 
and a leasehold of the interests of the 
minors shows the intention of the 
adults to contribute their entire in- 
terest in the estate, and not a mere 
leasehold, in the absence of a show- 
ing of a contrary intention or con- 
struction by them. Lefebure v. Hen- 
ry Lefebure Sons Co., 202 Iowa 1053, 
208 NW 853. (2) Where a written 
partnership agreement provided for 
“a mutual investment not to exceed” 
a specified amount and the division 
of the profits equally, it was held in- 
tended that each partner was to sub- 
scribe an equal portion in the in- 
vestment of capital, even though it 
was not explicitly stated that the 
contribution of capital by each part- 
ner was to be the same. Richman vy. 
Brandon, 8 OntWN 467. (3) Where 
an agreement between several persons 
provides that each shall contribute 
an equal share of the amount neces- 
sary for the purposes of the part- 
nership, which amount proves to be 
greater than anticipated at the time 
of the making of the agreement, each 
is under obligation to contribute his 
portion of the additional amount 
needed, and such additional amount 
is as much capital as the contribu- 
tion originally agreed upon. Jack- 
son v. Jackson, 224 Fed. 888, 140 CCA 
332. (4) Where two persons organize 
a partnership, under a written agree- 
ment, reciting a final settlement of 
their prior accounts, and describing 
certain lands of which they are to be 
owners as partners,.the contract is an 
integration of all their dealings and 
a reduction to writing of their en- 
tire understanding, so that a claim 
of an oral partnership agreement, 
prior to the written one, under which 
other land owned by one of the par- 
ties was to. become the subject of 
the partnership between them, can- 
not be sustained. Walker v. Patter- 
son, 166 Minn. 215, 208 NW 3, 7. 

5. Condition precedent generally 
see supra § 48. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the full formation of partnership.® The fact that a 
party has contributed only a part of the sum which 
he agreed to pay in to the partnership does not pre- 
vent the partnership from arising,’ although it will 
justify the other parties in refusing to go on with 
the partnership agreement.’ If the less amonnt is 
accepted by the other partners, and no change is 
made in the agreement, all of its other terms remain 
in foree.® Thus the payment of a less amount does 
not deprive the contributor of any of his rights and 
benefits as a partner,?® nor does it affect his right, 
as provided by the contract, to withdraw the part 
which he did pay in, and which was accepted.1+ 

The failure of a partner to contribute to the cap- 
ital of the firm does not affect his rights, where the 
partnership articles, containing the entire agreement, 
provide that he shall have an equal interest.” 

[§ 213] 5. Assumption by Firm of Debts of a 
Partner.1° The individual debts of partners, wheth- 
er contracted by them before the establishment of 
the partnership, or in establishing it, or during its 
existence, may be converted into firm debts, by the 
mutual consent of the partners, if the firm is sol- 
vent.14 An agreement by partners taking over the 
business of one of them to assume the debts of the 


6 Rush v. Amarillo First Nat. 
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Wis.—Hage v. Campbell, 
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former owner may, in the absence of an express 
agreement, be inferred from facts and cireum- 
stances.1° 

A creditor who claims the benefit of, an assump- 
tion of the individual debts of a partner by the part- 
nership has the burden of showing the consent of 
the partners,!® and a valid consideration for the 
firm’s promise to discharge the debt.1* If he estab- 
lishes these facts and the further fact of novation, 
that is, that the obligation of the firm has been ac- 
cepted by him in satisfaction of his claim against the 
partner individually, there is no doubt that he can 
enforce the new obligation;!® and, according to some 
of the decisions, he can enforce it even without such 
novation.?® 

[§ 214] 6. Advances and Loans by Partners to the 
Firm.*° A partner is under no duty to advance 
from his individual funds money to pay a debt due 
from the partnership;?! but a partner may loan 
money to the firm of which he is a member.??, When 
there is an express agreement regarding advances by 
one or more of the partners, it will determine the 
rights and duties of the firm and its members in 
respect thereto.** In the absence of such agreement, 
each partner becomes a creditor of the firm and enti- 


78 Wis.| Ann. 516; Kroll v. Union Trust Co., 


Bank, (Tex. Civ. A.) 160 SW 319 [aff 
(Commn. A.) 210 SW 521]. 

[a] In Porto Rico, under statute, 
both in civil and commercial partner- 
ships, each partner is required to 
contribute to the partnership the 
amount agreed. upon. Gonzalez v. 


Cabrero, 22 Porto Rico 318. 
29k Sauriol v. Pigeon, 34 Que. K. B. 
8. Parish v. Bainum, 306 Ill. 618, 
138 NE 147 [rev 223 Ill. A. 1]. 
9. Parish v. Bainum, supra 
10. Sauriol v. Pigeon, 34 Que. K; 
B. 294. 
11. Guccione v. Scott, 21 Misc. 


410, 47 NYS 475 [aff 33 App. Div. 

214, 53 NYS 462]. 

12. Murdoch v. Murdoch, 279 Pa. 

OTe plow CS. 

13. Cross references: 

As affecting application of assets to 
liabilities see infra § 415. 

Assumption of obligations of old 
firm.on change of membership see 
infra § 588 et seq. 

Payment of individual debt by note of 
yea see Payment [30 Cyc 
1205]. 

Payment of individual debts by part- 
ner out of firm assets see infra § 
337. 

Promise of partnership to pay debt 
of partner as affected by statute of 
frauds see Frauds, Statute of § 69. 
14. Bank v. 

Thomas, 121 Fed. 306, 57 CCA 374; 

Crum v. Abbott, 6 F. Cas. No. 3,454, 

2 McLean 233. 
Ala.—Teague v. Lindsey, 106 Ala. 

266, 17 S 538. 

Cal.—Kennedy, -etc., Lumber Co. v. 


Tayvlor,..3 Cal. Unrep, (Cas, 697, 31 
Ppre os 

Iowa.—In re Stewart, 62 Iowa 614, 
17 NW 897. 


Las—Wild’ vi. Brath, 27 - ina... Ann: 
171; Dowd v. Elstner, 23 La. Ann. 
656; Mousseau v. Thebens, 19 La. 
Ann. 516, 

Mich.—Osborn v. Osborn, 36 Mich. 
48. 

Mo.—Mueller v. Wiebracht, 47 Mo. 
468. 

Nebr.—Bartlett v. Smith, 1 Nebr. 
(Unoff.) 328, 95 NW 661. 

N. Y.—Larbig v. Peck, 174 N. Y. 
513, 66 NE 1111 [aff 69 App. Div. 170, 
74 NYS 602]; Bate v. McDowell, 49 
Ni SY. “Super. 106% [aff 99" Ni) YY. 665 


mem]; Hutchinson v. Smith, 7 Paige 
26. 7 

a ees orden v. Joslin, 4 Hayw. 
115: 


Tex.—Gamer Paper Co. v. Tuscany, 
(Civ. A.) 264 SW 1382, 136 [cit Cyc]. 


é 


572, 47 NW 179, 23 AMSR 422; Haben 
v. Harshaw, 49 Wis. 379, 5 NW 872. 

[a] Illustrations of partner’s 
debts assumed.—(1) Firm notes given 
for price of. property bought by one 
partner and turned over to the firm. 
Wild v. Erath, 27 La. Ann, 171. (2) 
Firm notes given to take up individ- 
ual notes of a partner. In re Stew- 
art, 62, Lowa, -614, /17 INW. 897... .€3) 
Materials bought by the partners be- 
fore the formation of the partner- 
ship, but used by the firm. Kennedy, 
ete, Juumber: Cos vw. Taylor; (3: iCal. 
Unrep. Cas. 697, 31 P1122. (4) Where 
a note was given by an individual 
for goods, which became the prop- 
erty of a partnership formed by him 
and another, and the words “and 
Company” were added to his name 
on the note, after it was due, with 
the consent of both partners and the 
holder, there was an undertaking by 
the firm to pay the note, founded on 
a valuable consideration. Crum v. 
Se 6 F. Cas. No. 3,454, 2 McLean 


15. In re Klein, 281 Fed. 317; Han- 
nigan v. Allen, 127 N. Y. 639 mem, 
640 mem, 27 NE 402 


“TSuch an agreement] may be es- 
tablished the same as any other 
agreement, from such' facts and cir- 
cumstances as will raise an implica- 
tion that such an agreement was 
made, and as bearing upon such im- 
plication the contemporaneous acts 
and subsequent conduct of the par- 
ties become material.” Hannigan v. 
Allen, supra. 

[a] Thus, where a_ partnership 
agreement provided for the purchase 
by one partner of a half interest in 
the business previously conducted 
by the copartner, and required him 
to pay ‘the amount of equity” the 
selling partner had in merchandise, 
and goods previously ordered were 
received and mingled with the mer- 
chandise in stock when the inventory 
was taken, and some preéxisting debts 
were paid by the firm check and 
some by the selling partner, who 
was thereafter as to some of the 
payments reimbursed by the firm, it 
was held that the preéxisting debts 
were assumed by the partnership, 
since, under the agreement, the pur- 
chasing partner was not to pay any- 
thing for so much of the goods as 
were equal in value to the debts, 
“equity” meaning the value of the 


property beyond the debts. In re 
Klein, 281 Fed. 317. 

16. Dowd v. Elstner, 23 La. Ann. 
656; Mousseau v. Thebens, 19 La. 


\ 


133 Mich. 638, 95 NW 735. 

17. Merchants’ Bank v. Thomas, 
121 Fed. 306, 57 CCA 374; Goodenow 
v. Jones, 75 Til. 48; George v. Wams-' 
ley, 64 lowa 175, 20 NW 1; Siegel v. 
Chidsey, .28).Pa.. 279, 70% Amb ai244 
Huston v. Heyer, 3 Pa. Dist. 533. 

[a] Illustrations of valid consid- 
eration.—(1) Agreement of a part- 
ner with special experience, who 
wished to retire, to remain in firm. 
George v. Wamsley, 64 Iowa 175, 20 
NW 1. (2) Transfer of assets of a 
business to the firm. Merchants’ 
Bank v. Thomas, 121 Fed. 306, 57 CCA 


374. 
18. U. S.—Merchants’ Bank  v. 
Thomas, supra. 


Be Re v. Osborn, 36 Mich. 


Nebr.—Bartlett v. Smith, 1 Nebr. 

(Unoff.) 328, 95 NW 661. 

Wis.—Rice v. Wolff, .65 Wis. 1, 

26 NW 181. 

Ge .—Ex p. Sandham, 4 Deac. & C. 
19... Case” vi Hillis, 4." Inds Anweaae 

30 NE 907; Arnold v. Nichols, 64 N. 

Y. 117; ‘Colt v. Wilder, 1 Edw. (N. Y.) 

484; Zell's, App.; “111 Pa. 5382. 6A 

107; Jones v. Bartlett, 50 Wis. 589, 

7 NW 655. 

20. Cross references: 

Credit for advances and loans on ac- 
counting see infra §§ 848, 851. 

Lien for advances see infra § 335. 

Payment of firm debt by bill or note 
of partner see Payment [30 Cyc 
1205]. 

Promise of partner to pay share of 
advances as affected by statute of 
ineads see Frauds, Statute of § 

Subrogation of partner paying debt 
Sas see Subrogation [37 Cyc 


21. Dalury v. Rezinas, 183 App. 
Div. 456, 170 NYS 1045 [aft 229 N. Y. 
513 mem, 129 NE 896 mem] (so hold- 
ing with respect to rent due from 
the partnership). 

22. Rodgers v. Clement, 162 N. Y. 
422, 56 NE 901, 76 AmSR 342. 

23. Von Schmidt v. Von Schmidt, 
115 Cal. 239, 46 P 1056; Elynn v. 
Seale, 2 Cal. A. 665, 84 P 2638; Mal- 
vern Nat. Bank v. Halliday, 195 Iowa 
734, 192 NW 8438; McFadden vy. 
Leeka, 48 Oh. St.- 513, 28 NE 874; 
Evans v. Weatherhead, 24 R. I. 394 
53 A 286. See Wineinger v. Farm- 
ers’, etc., Loan, ete., Assoc., (Tex. 
Commn. A.) 987 Sw 1091, 1092 [eit 
Cyc] (holding that what is to be 
treated as firm capital or as individ- 
ual property or as advancements is 
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tled to reimbursement therefrom for all moneys ad- 
vanced or loaned to the firm in addition to the eapital 
which he agreed to pay in,?* there being some stat- 
utory provisions to this effect,?° before there can be 
any distribution of profits;?® but he does not be- 
‘come a creditor of his individual copartners.?7 

[§ 215] 7. Reimbursement of Expenses and Loss- 
Each member of a partnership is entitled 
to reimbursement or indemnity therefrom for all 
expenditures made and personal obligations ineurred 
by him in the ordinary and proper course of the firm 
affairs, and in the preservation of its business or 
property,”° and it is so provided by statute in some 
i Thus reimbursement has been al- 
lowed for commissions paid by one partner in good 
faith to outside agents,*! for the cost of articles used 
in the firm business,®* for the expense of pasturage 
to fit cattle for market,*?* for the expense of repairs 


es.78 


jurisdictions.®° 


the subject matter of contract). 

[a] Particular agreements.—(1) 
Advancement by one partner limited 
to expenses of cultivating particular 
lands. Von Schmidt v. Von Schmidt, 
115 Cal. 239, 46 P 1056. (2) Amount 
of one partner’s advance fixed by a 


memorandum of the partnership 
agreement. Evans v: Weatherhead, 
24 R. I. 394, 53 A 286. 

24. U. S.—Bowers v. New York 


Trust Co., 9 F.(2d) 548; Henderson v. 
Ries, 108 Fed. 709, 47 CCA 625. 
Ark.—Nichol v. Stewart, 36 Ark. 
612. 
Cal.—Silveira v. Reese, 7 Cal. Un- 
reps Cass iio. Tier BLb. 
Ga.—Keaton y. Mayo, 71 Ga. 649. 
Tll.—Topping v. Paddock, 92 Ill. 


92. See Ingraham vy. Mariner, 200 
GUUS ANS ek 
Iowa.—Capital Food Co. v. Globe 


Coal Co., 142 Iowa 134, 120 NW 704, 
116 NW 803. 

Me.—Stevens v. Lunt, 19 Me. 70. 

Mass.—Williams v. Henshaw, 
Pick. 378, 283 AmD 614. 4 

Mich.—Harrison v. Dewey, 46 Mich. 
Ibi}, Oe INABA 

Miss.—Lamb v. Rowan, 83 
45, 35 S 427, 690. 

Nebr.—Murphy v. Warren, 55 Nebr. 
215, To INW 573. 

N. Y.—lLeserman v. Bernheimer, 
1139N. Y. 39, 20 NE 869; Hebbieth- 
waite v Flint, 115 App. Div. 597, 101 
NYS 43; Gillespie v. Gillespie, 124 
Mise. 881, 210 NYS 303, 306 [cit Cyc]; 
Sells v. Hubbell, 2 Johns. Ch. 394. 

Pa.—Magilton vy. Stevenson, 173 Pa. 
560, 34 A 235. 

Ss. C.—Wilson v. Wilson, 74 S. C. 30, 
54 SE 227. 

Tex.—Peck v. Powell, (Civ. A.) 259 
SW 640, 644 [rev on other grounds 
(@ommn. A> 27 (Sw “S895, “and veit 
Cye]; Sherk v. Hereford First Nat. 
Bank, (Civ. A.) 152 SW 832 [mod on 
other grounds (Commn. A.) 206 SW 


5071. . 
Wis.—Green v. Stacy, 90 Wis. 46, 
62 


NW 627. 

BEng.—Matter of German Min. Co., 
4 De G. M. & G. 19, 53 HngCh 16, 43 
Reprint 415; Wright v. Hunter, 5 
WOES, abe, Wey Sue aRSorcione eos 

Ont.—Henry v. Henry, 33 OntWN 
ath : 

See Wilson v. Soper, 13 B. Mon. 
(Ky.) 411, 56 AmD 573 (holding that 
advances to or from the firm do not 
constitute debts, strictly speaking, 
but are only items in the account be- 
tween the partners, in the winding 
up of the concern). 

[a] Excess over capital promised. 
—Where a partner agrees to furnish 
the capital of the firm, not to exceed 
a certain sum “unless otherwise ar- 
ranged for by special agreement,” 
and there is nothing to show an 
agreement to furnish more than that 
amount, he is a creditor of the firm as 
to an additional amount advanced, 
and such additional amount is a loan 


12 


Misy 


PARTNERSHIP 


property.?? 


firm.*? 


and not capital. Capital Food Co. v. 
v. Globe Coal Co., 142 Iowa 134, 120 
NW 704 [mod 116 NW 8083]. 

[b] Loan or capital.—In determin- 
ing whether, in a referee’s report, the 
idea of a loan or a contribution to 
capital was intended, the words “‘ad- 
vances of money to and for the use 
of the firm” are more appropriate to 
describe a loah than a payment of 
capital. Rodgers v. Clement, 162 N. 
Y. 422, 56 NE 901, 76 AmSR 342. 

[ec] Advances in excess of agreed 
loss.—Where it was agreed that one 
partner should in no event be put to 
a loss of more than a stated amount, 
it will be held that all advances 
by him above that sum must be borne 
by his copartners. Magilton v. Ste- 
venson, 173 Pa. 560, 34 A 235. 

25. See statutory provisions. 

{a] Statute held not applicable 
for the reason that no money other 
than that contributed as capital was 
involved. Martinez v. Ong Pong Co., 
14 Philippine 726. 

26. Leserman v. Bernheimer, 113 
N. Y. 39, 20 NE 869; Hebblethwaite 
Nol Mobeny, WES Yeo, IDNR DOG aba BYYS) 


43. 

27. Henderson v. Ries, 108 Fed. 
709, 47 CCA 625; Henry v. Henry, 33 
OntWN 17. But see Vaughan v. Cald- 
well, 200 Cal. 572, 253 P 929 (hold- 
ing that, where there is an agree- 
ment between partners to share prof- 
its and losses equally, and one part- 
ner advances, for and on account of 
the partnership business, more money 
than did his copartners, there is an 
implied contract on the part of the 
latter to repay their proportion of 
the money advanced). 

28. Cross references: 6 
Apportionment of losses on distribu- 

tion and settlement see infra § 860. 
Contribution between partners to pay- 

ment of firm liabilities on distribu- 

tion and settlement see infra § 85% 
Credit for expenses and losses on ac- 

counting see infra §§ 977, 980. 
Promise of partnership to reimburse 

a member as affected by statute 

os frauds see Frauds, Statute of § 


29. U. S.—Withers v. Withers, 8 
Pet 355; 8 Lu i.ed. 972. 

Ala.—Pitts v. Walker, 212 Ala. 645, 
103 S 850. 

Conn.—Pond v. Clark, 24 Conn. 370. 

Tll.—Stuart v.. McKichan, 74 Ill. 
1:22 Gin eva welamoulivon,. a6 een ioOls 


Roach v. Perry, (6-11) 37: 

La—Harris’ Suce., 39° ha. Ann, 443, 
2S 39, 4 AmSR 269; Doane v. Adams, 
15 La. Ann. 350; Pratt v. McHatton, 
11 La. Ann. 260; Reynaud v. Pey- 
tayan,, 13) Wa. Lai Day vee Niontey 2 
Mart. N. S. 90. 

Mich.—Bates v. Lane, 62 Mich. 132, 


28 NW 753; Sweeney v. Neely, 53 
Mich. 421, 19 NW 127. 


Mo.—Finney v. Brant, 19 Mo. 42; 
Roberts v. Herryford, 54 Mo. A. 365; 
Inglis v. Floyd, 33 Mo. A. 565. 


[§§ 214-215 | 


made on a partnership vessel during a voyage,** for 
office expense,®° for personal expenses of a partner 
while away from home on firm business,®® for the 
rent of buildings owned by one partner and occupied 
by the firm,®? for a reward and expenses paid out 
for the recovery of strayed live stock of the part- 
nership,®* and for taxes paid by one partner on firm 
The expense of defending a law suit 
against the firm has been held a proper subject for 
reimbursement,*® as have court costs and attorney’s 
fees in a proceeding to prevent the operation of a 
ferry in competition with the partnership business, ** 
and the prison expenses of a partner under an ex-_ 
ecution against his body on a judgment against the 


Reimbursement will not be allowed for expenses 
incurred by a partner in connection with his personal 
business, as distinct from firm affairs,+* nor for ex- 


N. H.—Mason vy. Gibson, 73 N. H. 
190, 60 A 96; Hayes v. Hayes, 66 N. 
Bae 198 SAC bial, , 

N. J.—Onderdonk v. Hutchinson, 6 
IND Jie ei s6322 

N. Y.—Dwinelle v. Edey, 102 N. Y. 
423, T NH 422; Mumford v. Nicoll, 20 
Johns. 611. 

N. C.—Wiilson v. Lineberger, 83 N. 
C. 524. 

Okl.—Chamness v. Collopy, 90 Okl. 
(ial, Walls, es Nase 

Pa.—Patterson v. Lytle, 11 Pa. 53. 

Tex.—Carhart v. Brown, 86 Tex. 
oath 25 SW 415 [rev (Civ. A.) 25 SW 
>) . . 


Vt.—Brigham vy. Dana, 29 Vt. 1. 

Eng.—Burdon v. Barkus, 4 De G. 
ER. & J. 42, 65 EngCh 34, 45 Reprint 
1098 [aff 3 Giffard 412, 66 Reprint 
470]; In re Court Grange Silver- 
Lead Min. Co., 2 Jur. N. S. 949; Bur- 
den v. Burden, 1 Ves. & B. 170, 35 
Heprins 67; Partn. Act (1890) § 24 


aes C.—Smith v. Corbett, 16 WestLR 

30. See statutory provisions. 

31. Smith v. Corbett, (B. C.) 16 
WestLR 257. 

32. Nichols v. Mumford, 213 Mich. 
201, 181 NW 1022. 

33. Bower v. Collinsworth, 187 Ky. 
1, 218 SW 455 (such expenses are not 
included in the contract of one part- 
ner to bear the ordinary expenses of 
buying, herding, ,and driving cattle 
to the shipping point, including feed, 
where the cattle were not shipped in 
a reasonable time and had to be 
placed ina pasture in order to fit 
them for market). : 

34. Mumford vy. Nicoll, 
CNS Yeon 


20 Johns. 


35. Gonzalez v. Smith, 66 Fla. 85, 
62 S 918. 
386. Withers v. Withers, 8 Pet. (U. 


S.) 355, 8 L. ed. 972 (a contract pro- 
vision that each partner shall pay 
his own individual expenses applies 
only. to expenses incurred when the 
parties are at home). 

Sia Latbert!) ve “lamin 86. Sans 
523, 68 SE 764. 

33. Nichols v. Mumford, 213 Mich. 
201, 181 NW °1022. 

39. Pabalan v. Velez, 22 Philip- 
pine 29; Benson v. McKone, 29 Man. 
283, 45 DomLR 88, [1919],.1 West 
Wkly 349. 

40. Finney v. Brant, 19, Mo. 42. 

[a] But in a suit for false arrest 
brought against two members of a 
partnership business, a partner who 
successfully defends is not entitled 
to reimbursement. Smith v. New- 
house, (Mo.) 199 SW 938. 

41. Pitts v. Walker, 212 Ala. 645, 
103 S 850. 


42. Day v. Morte, 2 Mart. N. S. 
(La.) 90. 

43. Mumford v. Murray, 6 Johns. 
Ch NG, Xe) male 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 215-217] 


-penses for which the partner refuses to account 
elearly,** nor for those incurred in operating the 
business as an individual before it was taken over by 
the partnership,?° nor for those incurred in the per- 
formance of work for the partnership, the expense 
of which one partner has agreed to assume.*® 
penses not authorized by the partnership are not 
allowable,** nor are those incurred against the pro- 


test of the copartner.*® 
Risks and losses. 


nership.*® 


firm only if he shows 


44,0 Work, ete Ra.Cosry. 
16 Beav. 485, 51 Reprint 866. 

45. Batson v. Drummond, 158 Ark. 
29, 249 SW 547. 

46. Ulm v. Prather, 49 Cal. A. 141, 
192 P 878. 

fa] Thus a partner who agrees to 
eare for all improvements on a ranch 
and place fences in repair cannot re- 
cover for the expense of labor in re- 
placing a worn-out fence with one of 
a different kind. Ulm v. Prather, 49 
Cal AL 141 2192 P* 878. 

47. Sattler v. Sauer, 28 PittsbLeg 
JNS (Pa.) 143. 


Hudson, 


48. Gordon vy. Moore, 134 Pa. 486, 
LOVAL THs: 

49. Butler v. Butler, 164 Ill. 171, 
45 NE 426 [aff 61 Ill. A. 51]; Stone 
v. Vendover, 2 Mo. A. 247; Erben 
Ve Preston, 202. Pa. s406,. 61 A. 1025; 
Wright v. Hunter, 5 Ves. Jr. 792, 31 


Reprint 861. 
50. Fuller v. Laws, 219 Mo. A. 342, 
271 SW 836. 


51. Caldwell v. Richards, (Cal. A.) 
eee re Lat. 
52. French v. Vanatta, 83 Ark. 


306, 104 SW 141. 

53. Consolidated Bank v. State, 5 
La. Ann. 44; Fairfield v. Day, 71 N. 
BH 63; 517A 263; “Sibley v.. Stalk- 
weather, 6 NYS 81; Magruder v. Mc- 
Candlis, 3 Oh. Dec. (Reprint) 269, 5 
WklyLGaz 188. 

54. Cross references: 

Interest generally see Interest 33 C. 

omy lili 
Partnership agreement as_ writing 

within statute see Interest § 62 

MOLE sold EC2)s. 

55. Interest on accounts generally 
see Interest §§ . 

56. Kaplan v. Stein, peo Lil, 203; 
160 NE 552 [rev 237 Ill. A. 636]; 
Parish v. Bainum, 306 Ill. 618, 138 
NE 147 [rev 223 ioilly ie 1J; Johnson 
v. Hartshorne, 52 N. Y. 173;. Under- 
down v. Underdown, 279 Pa. 482, 124 
A 159; Goodwill v. Heim, 212 Pa. 
595, 62 A 24; Jones v. Farquhar, 186 
Pa. 386, 40 A 1134; Gyger’s App., 62 
Pa. 73, 1 AmR. 382; Brenner v. Car- 
ter. 100 Pa. Dist... 457 [rev, on other 
grounds 203 Pa. 75, 52 A. 178]. 

57. U. S.—Dexter v. Arnold, 7 F. 
Cas. No. 3,855, 8 Mason 284. 
pe eare ee v. Cummins, 1 Port. 

Ga.—Solomon vy. Solomon, 2 Ga. 18. 

Ill.—Imperial Hotel Co. v. H. B. 
Cleaning iCosey Wi 5: Lida ial Ol NIE) 6 10's 
WMeCall vei Moss. 102 ill, 493; King 
v. Hamilton, 16 Ill. 190. 

Iowa.—Kemmerer v. Kemmerer, 85 
Iowa 1938, 52 NW 194. 

La.—Quintero v. Caffery, 160 La. 
1054, 1088, 108%S 87 Eoit) Goes Bayly 
We Becnel, 36 La. Ann. 496. 


é 


The same right of reimburse- 
ment or indemnity applies to risks and losses which 
one partner necessarily incurs on behalf of the part- 
A partner will be reimbursed for losses 
from a loan to a third person who deals with the 
that the loan was made on be- 
half of the firm for its purposes, and not to the third 
person on his own account;°° and he will not be re- 
imbursed if he made the loan without observing the 
conditions and safeguards agreed upon.’* 
ner who, by his own error, causes the purchase of 
coods by the firm at a higher price than that at which 
they could have been bought, and agrees to pay it the 
difference, will be bound by his promise.°? 
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Ex- 


[47 C.J.) 


Contracting away of right to reimbursement. 
This right to reimbursement or to indemnity may be 
contracted away.”® 

[§ 216] 8. Allowance of Interest to Partner or 
Partnership®+—a. On Accounts Generally.®° 
it has been said that the allowance of interest upon 
partnership accounts is not governed by fixed rule 
but is necessarily dependent upon the circumstances 


While 


of each case,** it is not allowed upon partnership ac- 


A part- 


Mich.—Sweeney v. Neely, 53 Mich. 
421, 19 NW 127. 

Nebr.—Clark v. Worden, 10 Nebr. 
87, 4 NW 413; McCormick y. McCor- 
mick, 7 Nebr. 440. 

N. J.—Buckingham v. pebsseee icy 29 
N. J. Eq. 345. 

N. C.—Moore v. Westbrook, 156 N. 
C. 482, 72 SH 842, AnnCasi1913A 168; 
Holden v. Peace, 39 N. C. 223, 45 AmD 


Pa.—Goodwill v. Heim, 212 Pa. 595, 
62 A 24; Kelley v. Shay, .206 Pa. 215, 
55 A 927; Jones v. Farquhar, 186 Pa. 
386, 40 A 1134. 

Wis.—Lemma v. Blanding, 139 Wis. 
156, 120 NW 842; Hart v. Hart, 117 
Wis. 639, 94 NW 890; Gilman v. 
Vaughan, 44 Wis. 646. 

Eng.—Boddam v. Ryley, 1 Bro. Ch. 
239, 28 Reprint 1104, 2 Bro. Ch. 2, 
29 Reprint 1. : 

[a] Reason for rule.—‘‘The gen- 
eral rule for interest, on accounts in 
ordinary dealings is, that it is charge- 
able only after an account has been 
rendered, so that the parties can see 
which is the debtor and what he has 
to pay, unless it be agreed other- 
wise, or the court of business shews 
it to have been otherwise understood. 
This applies still more forcibly, as 
between partners, because their ac- 
counts cannot be fully made up be- 
tween them without, in truth, taking 
all the accounts of the firm; in oth- 
er words, without a dissolution; and 
it is impossible to tell before, what 
either would be bound to pay or en- 
titled to receive.” Holden v. Peace, 
89 N. C. 223, 227, 45 AmD 514 [quot 
Moore v. Westbrook, 156 N. C. 482, 
491, 72 SE 842, AnnCasi913A 168]. 

{[b] Thus annual rests will not be 
allowed on the individual accounts 
of partners, so as to charge interest 
on balances of the largest account, 
unless it appears that the partner 
having such balances has made a 
profit by retaining them. Colgin v. 
Cummins, 1, Port: (€Ala.) 148. 

[c] Bxamination of books as set- 
tlement.—-The fact that the partners 
have simply looked over the books to 
see how they stand does not con- 
stitute such a settlement of the part- 
nership business as must be made 
before interest can be charged. Kem- 
merer v. Kemmerer, 85 Iowa 193, 52 
NW 194. 

Rule applied to interest on ad- 
vances see infra § 218. 


58. Interest where survivor de- 
rage in repaying capital see infra §§ 
59. See infra text and notes 67-73. 
Soot U. S.—Doan vy. Dyer, 286 Fed. 


Ala.—Desha v. Smith, 20 Ala. 747. 


(Rel gre sss 


counts generally, until after a balance has been 
struck on a settlement between the partners, unless 
the parties have otherwise agreed, expressly or by 
implieation from their acts." 

[§ 217] b. On Capital.** 
agreement, express or implied,®® a partner is not en- 
titled to interest on the original capital contributed 
by him to the firm or on additional contributions 
made by him as ecapital,®° particularly where interest 
on the withdrawals made by him or the excess there- 
of over those made by his copartner would offset in- 
terest on the eapital, or excess thereof, contributed 
by him,*t and although his contribution is in excess 
of that of his copartners,°?. or consists of money or 


In the absence of an 


Ark.—Phelps v. Davis, 173 Ark. 
08, 291 SW 995. 
Cal.—Clement v. Duncan, 191 Cal. 


209, 215 P 1025; Carpenter v. Hath- 


away, 87 Cal..434, 25 P 549; Tirrell 
v.. Jones, 39 Cal. 655. 
Ga.—Tutt v. Land, 50 Ga. 339. 


Ill.—Parish v. Bainum, 306 Il. 618, 
138 NE 147; Ingraham v. Mariner, 
194 Ill. 269, 62 NE 609; Topping v. 
Paddock, 92 Tl. 92. 

Md.—Keiley v. Turner, 81 Ma. 269, 
SPAS T0.0. 

Mich.—Thompson vy. Noble, 108 
Mich. 19, 65 NW 568; Wells v. Bab- 
oe, 56 Mich. 276, 22 NW 809, 27 NW 

Minn.—St. Paul Trust Co. vy. Finch, 
52 Minn. 342, 54 NW 190. 

Mo.—Williamson v. Krank, (€A.))25 
SW (2d) 462. 

Nebr.—Dovey v. Dovey, 95 Nebr. 
624, 146 NW 923. 

N. Y.—McGibbon v. Tarbox, 205 N. 
Y. 271, 98 NE 390; Rodgers v. Clem- 
ent, 162 N. Y. 432, 56 NE 901, 76 
AmSR 342 [rev 15 ‘App. Div. 561, 44 
NYS 516]; In re James, 146 N. Y. 
78, 40 NE 876, 48 AmSR 774; _Jobn- 
son vy. Hartshorne, 52 N. Y. 173; San- 
ford v. Barney, 50 Hun 108, 4 NYS 
500; Gillespie v. Gillespie, 124 Misc. 
881, 210 NYS 303; Lewis v. White- 
hall Lumber Go; Ltd., 14 NYSt 302. 

N. C.—Moore v. Westbrook, 156 N. 
C. 482, 491, 72 SE 842, AnnCas1913A 
ne clavot ‘Cycl; Jones vy. Jones, 36 

Tex.—Reese vy. 


Civ. : 

286 SW 307. ‘ oy 
W. Va.—Bartlett v. Boyles, 66 W. 

Va. 327, 335, 66 SE 474 [cit Cyc]. 

Eng. — Barfield Vv. Loughborough, Lie 
Ris: (Ch. IEP pinihama eva Bradford, L. 
R. 5 Ch. 519; Ibbotson v. Blam, L. 
Hill v. King, 3 De G. 
J. & S. 418, 68 EngCh 316, 46 Re- 
print 697; Cooke v. Benbow, 3 De G. 
dhs see, Sh iy 68 HngCh 1, 46 Reprint 
538; Stevens vy. Cook, 5 Jur. INES OSE 
1415. 

And see cases infra note 61. 

[a] Reason for rule.—‘“He [a 
partner] must rely upon the profits 
of the business to compensate him 
for the investment.’ Rodgers v. 
Clement, 162 N. Y. 422, 425, 56 NE 
SOME 6 "AmSR 342. To same effect 
Tutt v. Land, 50 Ga. 339; Reese v. 
Carey, (Tex. Civ. A.) 286 SW 307. 

61. McDonald v. McDonald, 119 
Wash. 396, 206 P 23 Hopkins Vv. 
Craib, 101 Wash. 309, LT 2h. 2 One 
But see Scheuer v. Berringer, 102 Ala. 
216, 14 S 640 (holding that a partner 
is not to be charged with interest 
on withdrawals made by him from 
firm assets). 

62. Ala.—Desha v. Smith, 20 Ala. 


Carey, 


WT 
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goods, while that of his copartners consists of labor 
However, there is some authority to 
the effect that such an excess paid in by one partner 
should be treated as a loan to the firm, and not as 
capital, and that he should receive interest there- 
on,°* particularly where the excess is paid by one 
partner despite an agreement that each partner shall 
contribute an equal amount of capital.®* 
failure of a partner to pay in his agreed contribution 
to capital does not entitle the copartner to interest 


and services.®? 


on his own contribution.*®® 
Agreement for interest. 


the note.°? 
TAT. 

Ark.—Phelps v. Davis, 173 Ark. 
108, 291 SW 995. 

D. C.—Osborn v. Gheen, 16 D. C. 


189. 

Iowa.—Smith y. Knight, 88 Iowa 
257, 55 NW 189. 

Md.—Julliard v. Orem, 70 Md. 465, 
ile 7 ee s3s3 

Minn.—St. Paul Trust Co. v. Finch, 
52 Minn. 342, 54 NW 190. 

N. Y.—McGibbon v. Tarbox, 205 N. 
Y. 271, 98 NE 390; Rodgers v. Clem- 
ent, 162 N. Y. 422, 56) INE 901 ec6 
AmSR 342. 

Pa.—Brenner v. Carter, 10 Pa. Dist. 
457. 


W. Va.—Bartlett v. Boyles, 66 W. 
Va. 327, 335, 66 SE 474 [cit Cyc]. 


Ont.—Jardine v. Hope, 19 Grant 
Cues yd 
[a] Reason for rule.—‘Although 


unequal proportions [of capital] are 
contributed by the partners . 

each partner is presumed to look to 
his share of profits for his compen- 
sation and not to count upon inter- 
est as making any element of his 
profits.”” Osborn v. Gheen, 16 D. C. 
189, 193 [aff 136 U. S. 646 mem, 10 
SCt 1072 mem, 34 L. ed. 552 mem]. 

{b] Failure of the copartner to 
contribute time or labor will not en- 
title the partner contributing the ex- 
cess of capital to interest, although 
he has devoted his time to the busi- 
ness. Thompson v. Noble, 108 Mich. 
19, 65 NW 563. 

63. Tutt v. Land, 50 Ga. 339; San- 
ford v. Barney, 50 Hun 108, 4 NYS 
500; Jackson v. Johnson, 11 Hun 509 
fafe 74 N. Y¥: 607]; Morgan vy. Child, 
40 s0tah v407, 31 bd’ 451% 

[a] Reason for rule.—‘‘Where la- 
bor and_ skill are put in 
against capital, it is understood by 
the parties that the one is deemed 
equal to the other, and, therefore, if 
interest be computed on cash capital, 
the same interest should be allowed 
upon the labor capital, to carry out 
the idea of equality of value, with 
which the parties set out in the un- 
dertaking.” Jackson v. Johnson, 11 
Hun 509, 510 [mod on other grounds 
74 N. Y. 607 mem]. 

64. Ligare v. Peacock, 109 Ill. 94; 
Emerson v. Durand, 64 Wis. 111, 24 
NW 129, 54 AmR 593. 

Interest on loans to firm see infra 


§ 218. 

65. Rosseau v. Falkener, 5 Ky. Op. 
Zod: 

66. Stokes v. Hodges, 32 S. C. Eq. 
1355 SHillw. King, 3 De G. Jn & Si 


418, 68 EngCh 316, 46 Reprint 697; 


Wilson we McCarty, 25 Grant Ch. 
(Ont.) 152. 

67. See cases infra this note. 

{a] Particular agreements con- 


strued.—(1) A stipulation in a part- 
nership agreement that one partner 
shall have interest on the capital con- 
tributed by him does not apply to a 
private account of another partner 
with the firm, the latter partner be- 


The constructions placed 
upon particular agreements between partners that in- 
terest shall be allowed, either on the entire capital 
contributed by each, or on that contributed by one, 
or on the excess of contribution, will be found in 
The tendeney of the courts is to require 


PARTNERSHIP 


ite. 2? 


Even the 


ro wor est, a 


[§ 217 


strict proof of such agreement by the one in whose 
favor it is invoked.*® A partner who furnishes more 
than his share of the capital may contract for any 
rate of interest, even exceeding the legal rate, on 
the excess furnished, ‘to be paid as preferred prof- 
Under an agreement to pay interest on cap- 
ital, at a specified rate, it must be computed at sim- 
ple, and not compound, interest, in the absence of 
further agreement.’° 
to pay interest for the right of user of the assets of 


Where a partnership agrees 


a prior business of one partner, put into the partner- 


ing in the same position as any other 
customer of the firm. Bennett v. 
McKay, 6 Newfoundl. 178. 25: ING 
objection can be made by a partner 


to the payment of interest on the ex- | 


cess of capital invested by another, 
where the partners have agreed to an 
arrangement which amounts to_ the 
same thing as so paying him. Beck 
v. Thompson, 22 Nev. 109, 36 P 562. 
(3) Under an+ agreement that the 
partner furnishing the entire funds 
shall be allowed interest on money 
invested in land for the firm, he is 
not entitled to interest where land 
is accepted by the firm in payment 
of a loan made by it, such a taking 
of land being merely incidental to 
the business of lending money. Dan- 
iels v. McCormick, 87 Wis. 255, 58 
NW 406. (4) Where, in a partner- 
ship of two persons, interest is al- 
lowed on the capitals, and one part- 
ner thereafter retires, a new partner 
coming in who was aware of the 
terms of the previous partnership, 
the whole capital of the new firm be- 
longing to the remaining partner, and 
later two additional partners are ad- 
mitted, and an interest account of 
capital commenced, it will be held 
that interest is to be allowed on cap- 
ital in the new partnership. Millar 
v. Craig, 6 Beav. 433, 49 Reprint 893. 
(5) Where one partner contributed to 
the capital of the firm a_stock of 
goods, he is to be allowed interest 
on the entire stock, and not only on 
the amount of sales from the stock. 
Oppe v. Webensdorfer, 7 NYSt 283. 
(6) Where the original agreement be- 
tween the partners provides for in- 
terest on the value of real estate be- 
longing to one partner and used by 
the partnership, but the partners sub- 
sequently agree that in lieu of in- 
terest a monthly rental shall be paid, 
the partner owning the real estate 
will not be allowed interest’ on its 
value. Hatzfeld v. Walsh, 55 Tex. 
Civ. A. 573, 120 SW 525. (7) Where 
it is agreed that a partner shall have 
interest on the amount of his capital, 
and he places a certain amount in the 
business, concurrently drawing a 
smaller amount from the business, 
he is entitled to interest on the whole 
amount put in, his capital account 
being charged with the smaller 
amount withdrawn. Foster v. Mitch- 
ell, 3 OntWN 425, 20 OntWR 754 
[app dism 3 OntWN 1509, 22 OntWR 
571, 3 DomLR 888]. 

68. In re James, 146 N. Y. 78, 40 
NE 876, 48 AmSR-’ 774; Jones v. 
Jones,, 36 N. C. 332; Daniels v. Mc- 
Cormick, 87 Wis. 255, 58 NW 406. 

[a] Thus, where there are no ar- 
ticles of partnership, the fact that, 
in making up previous accounts be- 
tween the partners, interest was cred- 
ited on capital is not sufficient evi- 
dence of usage to dispense with the 
necessity of proving a special agree- 
ment for interest on the capital of 
one of the partners. In re James, 


ship business, such agreement applies to the good 
will of the old business.*? 
agreement that interest shall be allowed on capital, 
interest stops upon the dissolution of the firm, in 
the absence of a stipulation that it shall continue." 
But the withdrawal of a part of the capital during 


Even when there is an 


~ 
a. N. Y. 78, 40 NE 876, 48 AmSR 

69. Ruggles v. Buckley, 158 Fed. 
950, 86 CCA 154, 

Agreement for greater than legal 
rate generally see Interest § 97. 

70. Foster v. Mitchell, 3 OntWN 
425, 20 OntWR 754 [app dism 3 
OntWN 1509, 22 OntWR 571, 3 Dom 
LR 888]. 

71. Foster v. Mitchell, 3 OntWN 
1509, 22 OntWR 571, 3 DomLR 888. 

72. Mass.—Bradley v. Brigham, 
137 Mass. 545. 

Minn.—St. Paul Trust Co. v. Finch, 
52 Mian. 342, 54 NW 190. 

N. Y.—Johnson v. Hartshorne, 52 
N. Y. 173; Lesserman v. Bernheimer, 
10 NYSt 47 [rev on other grounds 
113 N. Y. 39, 20 NE 869]. See Mosapp 
v. Stevens, 158 App. Div. 874, 142 
NYS 690 (holding, where there was 
an agreement providing for interest 
on capital, that on the date of dis- 
solution agreed upon “it is fair to 
assume that it was the intention of 
the parties that interest on their re- 
spective money contributions should 
cease’’). 

Oh.—Wayne v. Hinkle, 9 Oh. Dec. 
(Reprint) 389, 12 CincLBul 282 [aff 
20 CincLBul 19]. 

Pa.—Brenner v. Carter, 10 Pa. Dist. 
457 [rev on other grounds 203 Pa--75, 
52 A 178]. 

S. C.—Kennedy v. Hill, 89 S. GC. 
462, 71 SE 974. 

Eng.— Barfield v. Loughborough, L. 
R. 8 Ch. 1; Watney v. Wells, L. R. 
2 Ch. 250. Contra Pilling v. Pilling, 
3 De G. J. & S. 162, 68 EngCh 124, 
46 Reprint 599. 

[a] Reasons for rule.—(1) “An 
agreement to allow interest upon the 
capital of a partnership is prima facie 
limited, by its subject matter, to the 
continuance of the partnership, and 
ceases when, by the dissolution of 
the partnership, its’ capitals) re= 
solved, as to the partners, into their 
individual property, and a new rela- 
tion and new indebtedness are sub- 
stituted for those to which the agree- 
ment related.” Bradley v. Brigham, 
137 Mass. 545, 546. (2) ‘“‘An agree- 
ment that interest shall be allowed 
on capital + ceases to oper- 
ate at dissolution, for the reason 
that its earning capacity has ceased, 
and it is no longer beneficial to the 
other partners in making profits, but 
is resolved into property held only 
for purposes of distribution. The 
very foundation of a contract for the 
allowance of intergst on capital is 
its employment in profitable business 
transactions, but such em- 
ployment of ‘capital terminates at the 
moment of dissolution, after which 
no new transaction can be under- 
taken.” St. Paul Trust Co. v. Finch, 
52 Minn. 342, 350, 54 NW 190. To 
same effect Johnson v. Hartshorne, 
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[b] Interest “until pada: Where 
there is an express agreement that 


Foi 


“ater cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 217-218] 


the life of the firm does not deprive the partner of 
his stipulated interest unless the withdrawal is clear- 


ly inequitable." 


[§ 218] c. On Advances and Loans by Partners to 
Where there is an agreement that there 
shall be no interest on advances by a partner to the 
partnership as a loan or in addition to and otherwise 
than as capital, the agreement controls,’® and, con- 
versely, an agreement for the allowance of interest 
In the absence of agreement, it 
is heid in a few jurisdictions that interest will not 
be allowed,™* there being some statutory provisions 
to that effect.78 However, it is held in the majority 
of jurisdictions that interest, at the customary legal 
rate, is properly allowed, even when there is no 
agreement to that effect,‘® and it is so provided by 
The latter rule has been qualified 
in a few cases by the requirement that it must sat- 
isfactorily appear from the facts and circumstances 
that such was the intention of the parties,*? or that 


Firm.*+ 


will be respected.*® 


some statutes.®? 


interest shall be paid by one part- 
ner upon the capital contributed by 
the other, with interest at a fixed 
rate per annum “until paid,’ inter- 
est does not cease when the partner- 
ship ceases to do business. Vaughan 
v. Caldwell, 200 Cal. 572, 253 P 929. 

73. Scheuer v. Berringer, 102 Ala. 
216, 14 S 640. 

74. Interest on advances and loans 
generally see Interest § 57. 

75. Lockwood v. Roberts, 171 
Mass. 109, 50 NE 517; C. D. Smith 
Drug Co. v. Saunders, 70 Mo. A. 221; 
Hayne v. Sealy, 71 App. Div. 418, 75 
NYS 907; Smith v. Putnam, 107 Wis. 
155, 82 NW 1077, 83 NW 288. 

76. Doyle v. Duckworth, 149 Iowa 
1623, 129 NW 59; Swanson v. Lind- 
strom, 151 Minn. 19, 185 NW 950. 

[a] Particular agreements con- 
strued.—(1) An agreement that each 
partner shall be credited with inter- 
est on moneys paid in by him means 
moneys advanced by him over and 
above his indebtedness to the firm. 
Moss v. McCall, 75 Ill. 190. (2) Un- 
der an agreement by which one part- 
ner was to receive compound inter- 
est from the partnership on money 
borrowed by him for partnership pur- 
poses, he will not be allowed com- 
pound interest upon moneys furnished 
by him except where he has paid such 
interest on money borrowed for the 
partnership. Barton v. Black, 43 N. 
D215, 178-NW 172.63) Under, an 
agreement for the operation of a farm 
owned by one partner, he is entitled 
-to interest on advances only from 
the time when they were actually 
made, and not from the time when 
the other partner took possession. 
Wally v. Heck, (Ark.) 185 SW 444. 

77. Prentice v. Elliott, 72 Ga. 154; 
Swanson vy. Lindstrom, 151 Minn. 19, 
185 NW 950; Ames v. Ames, 113 
Minn. 137, 129 NW 156; Holden v. 
Peace, 39: N. iC.) 223, -45. AmD» 514; 
Beattie v. Dickson, 14 OntWR 565. 
See Scott v. Gardner, 19 OntWN 545 
(holding that a claim for interest 
upon a sum advanced failed because 
that advance lost its individuality 
when absorbed in the general ac- 
counting, the only claim thereafter 
being for the balance found due on 
the accounting). 


78. See statutory provisions. 

79, Ala.—Reynolds v. Mardis, 17 
Ala. 32; Turnipseed v. Goodwin, 9 
Ala. 372. 


Colo.—Bond-Connell Sheep, etc., Co. 
v. Snyder, 68 Colo. 238, 188 P 740. 

Tll.—Ligare v. Peacock, 109 Ill. 94; 
McMillan v. James, 105 Ill. 194. See 
Ingraham v. Mariner, 200 Ill. A. 53. 

Iowa.—Coldren v. Clark, 93 Iowa 
352, 61 NW 1045. 

Ky.—Cornett v. Horn, 206 Ky. 139, 
266 SW 1070. Contra Seibert v. Rags- 
dale, 103 Ky. 206, 44 SW 653, 19 KyL 
1869; Lee v. Lashbrooke, 8 Dana 214. 

La.—Hoss’ Succ., 42 La. Ann. 1022, 
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an agreement to pay interest be reasonably implied.*? 
It has been held that, in the absence of agreement 


or special reason, interest will not be allowed on such 


ment.8* 


charge it.®? 


. 833; Millaudon v. Sylvestre, 8 La. 
6 $ 


Md.—Matthews v. Adams, 84 Md. 
143, 85 A 60; Keiley v. Turner, 81 
Ma. 269, 31 A 700. But see Holloway 
v. Turner, 61 Md. 217 (holding that 
a partner who pays his son for the 
latter’s services to the firm, although 
he is entitled to be reimbursed by the 
firm, is not entitled to interest where 
he failed to demand reimbursement 
until the settlement of the firm). 

Mass.—Winchester v. Glazier, 152 
Mass. 316, 25 NE 728, 9 LRA 424; 
Baker v. Mayo, 129 Mass. 517. 

Mich.—Mack v. Engel, 165 Mich. 
540, 181 NW 92, 96 [cit Cyc]. 

Miss.—Daniel v. Klein, 149 Miss. 
135, 115 S 193; Lamb v. Rowan, 83 
Miss. 45, 35 S 427, 690; Berry v. 
Folkes, 60 Miss. 576. 

Mo.—Williamson v. Frank, (A.) 5 
SW (2d) 462, 470 [cit Cyc]. 

Nebr.—Warren v. Raben, 33 Nebr. 
380, 50 NW 257. 

Nev.—Folsom v. Marlette, 23 Nev. 
459, 49 P 39. 

N. J.—Coddington v. Idell, 29 N. 

Morris v. Allen, 14 N. J. 
Eq. 44 


N. Y.—McGibbon v. Tarbox, 205 N. 
Y. 271,-98 NE) 390; Rodgers v. Clem- 
ent, 162 N. Y. 422, 56 NE 901, 76 
AmSR 342; Collender v. Phelan, 79 
N. Y. 366; Grant v. Smith, 70 App. 
Div. 301, 75 NYS 82; Lloyd v. Car- 
rier, 2 Lans. 364; Dougherty v. Van 
Nostrand, Hoffm. 68. 

Oh.—Wayne vy. Hinkle, 9 Oh. Dec. 
(Reprint) 389, 12 CincLBul 282 [aff 
20 CincLBul 19]. 

Pa.—Huey v. Christ, 232 Pa. 131, 
81 A 159; Sims v. Willing, 8 Serg. 
& ak, 035"  Dutty ava Gilmore, ) 57 
LackLegN 114. 

R. I.—Evans v. Weatherhead, 24 
Re 12394, 053) An 286, 
jess p. Shepherd, 3 Tenn. Ch. 

Tex.—Reese v. Carey, (Civ. A.) 286 
SW _ 307. 

Vt.—Hodges v. Parker, 17 Vt. 242, 
44 AmD 331. 

Va.—Towner v. Lane, 9 Leigh 262. 

W. Va.—Bartlett v. Boyles, 66 W. 
Va. 327, 335, 66 SE 474 [cit Cyc]. 

Wis.—Emerson v. Durand, 64 Wis. 
111, 24 NW 129, 54 AmR 598. 

Eng.—Denton vy. Rodie, 3 Campb.: 
493, 170 Reprint 1458; Matter of Ger- 
man Min. Co., 4 De G. M. & G. 19, 53 
EngCh. 16, 43 Reprint 415; Omichund 
v. Barker, Ridgt. Hardw. 285, 27 Re- 
print 831. Contra Stevens v. Cook, 
5 Jur. N. S. 1415. 

Man.—Kelly v. Kelly, 20 Man. 579, 
16 WestLR 575 [app allowed on oth- 
er grounds 10 DomLR 343, 28 WestLR 
953, 3 WestWkly 799]. 

“A partner may loan money to the 
firm of which he is a member, and 
when he does his right to interest 
is to be determined in the same way 
as that of any other creditor.” 


advances until a balance has been struck on a settle- 


A partner who pays a firm debt before maturity 
will be allowed interest only from maturity.** 

The rate of interest due to a partner who pays the 
balance of a firm note is the ordinary legal rate, and 
not the higher rate provided in the note, although 
the note is transferred to him.*® 

Reimbursement of interest paid by partner. 
partner who is compelled to pay interest on money 
borrowed by him to pay firm debts will be credited 
therewith,’* but not with interest paid by him on a 
firm debt after the date on which he agreed to dis- 


A 


Interest on profits left in the business by a part- 
ner of his own accord will not be allowed, in the 
absence of a partnership agreement.*® 


Rodgers v. Clement, 162 N. Y. 422, 
425, 56 NE 901, 76 AmSR 342 [quot 
Phelps v. Davis, 173 Ark. 108, 111, 291 
SW 995]. 

[a] fhe rule applies to funds ad- 
vanced after dissolution for the pur- 
pose of paying off the debts of the 
firm. Collender v. Phelan, 79 N. Y. 
366; Wayne v. Hinkle, 9 Oh. Dec. 
(Reprint) 389, 12 CinecLBul 282 [aff 
20 CineLBul 19]. 

[b] Bule applied to payment of 
losses.—A partner who pays the en- 
tire losses of the firm may recover 
from the other, in addition to one 
half the losses, interest on such one 
half from the date on which he so 
expended his individual funds in pay- 
ing the liabilities of the firm, Dan- 
iel v. Klein, 149 Miss, 135, 115 S 193, 

[ec] Advances held loan and not 
capital. (1) The circumstance that 
money was advanced by one partner 
only after repeated solicitation on 
the part of another partner to ad- 
vance sufficient funds to protect the 
latter’s interest shows that it was 
the intention of the partners that 
the money be advanced'as a loan and 
not as an additional contribution to 
capital, and interest is properly al- 
lowed. Munroe vy. Ward, 207 Mich. 
369, 174 NW 285. (2) Where money 
was advanced to the firm by a part- 
ner after the firm was unable to 
borrow from banks, and where the 
partner had previously received in- 
terest on money loaned to the firm, 
the advances will be treated as loans 
and not as contributions to the capi- 
tal fund of the firm. Phelps v. Da- 
vis, 173 Ark. 108, 291 SW 995. 

80. See statutory provisions. 

81. Munroe v. Ward, 207 Mich. 
369, 174 NW 285 [lim Mack v. Engel, 
165 Mich. 540, 131 NW 92]; Goda- 
se v. White, 43 Mich. 171, 5 NW 


Phelps v. Davis, 173 Ark. 1 
291 SW 995 Thy tose 


83. Ill.—McCall v. Moss, 112 Ul. 


493. 
Kan.—Ice v. Kilworth, 84 Kan. 458, 
ee 114 P 85%, 85 LRANS 220 [cit 
ye]. 
Ky.—Cornett v. Horn, 206 Ky. ; 
266 SW 1070. ba 
R33; 


La.—Borah v. O’Niell, 121 
aoe ee ry 
ich.—Sweeney v. Neel ich 
421, 19 NW 127. i Che thos 
Rule as to accounts generally see 
supra § 216. 
84. Masury v. Whiton, 6 NYSt 697 
[aff 111 N. Y. 679 mem, 18 NE 638, 
2 SilwawAé. 228]. ; 


85. Tucker v. Stell, 169 Ark. 1, 
272 SW 864. 
86. Wolf v. Levi, 33 SW 418, 17 


KyL 1024. 

87. Bufford v. Ashcroft, 72 Tex. 
104, 10 SW 346. 

88. Dinham v. Bradford, L. R. 5 
Ch. 519; Foster v. Mitchell, 3 OntWN 


780 [47 C.J.] 
[§ 219] d. On Balances.*® 


all members of the firm.?° 


[§ 220] e. On Partner’s Indebtedness to Firm, 
A partner who borrows money 
from the firm or draws from firm funds for his own 
use an amount in excess of that to which he is enti- 
tled will be charged with interest on the amount of 
the loan or overdraft,®! particularly where there is 
an express or implied agreement for such interest.” 
However, it has been held that if the indebtedness is 
contracted with the consent of his copartners, it will 
not bear interest until payment has been demanded 
If the indebtedness arises from a 


and Overdrafts. 


and refused. 


425, 20 OntWR_ 754 
OntWN 1509, 22 
DomLR 888]. 

89. Interest on balances after dis- 
solution see infra § 876. 


[app dism 3 
OWUVVER ON amaaS 


90. Cal.—Falkner v. Hendy, 80 
Cal. 686, 22 P 401. 
Ida.—Taylor vy. Peterson, 1 Ida. 
iis} 

Ill.—MeCall v. Moss, 112 Ill. 493; 
Gage v. Parmelee, 87 Til. 329. 
lowa.—McFarland v. McCormick, 
114 Iowa 368, 86 NW 369; Smith v. 
Knipe hte 88s Lowa 625i, 55 INW 189: 
Wendling v. Jennisch, 85 Iowa 392, 
52 NW 341. 

La.—Pratt v. McHatton, 11 La. 
Ann. 260. 

Mass.—Bradley v. Brigham, 137 


Mass. 545; Miller v. Lord, 11 Pick. 11. 
N. 


Y. 50 Hun 
Po eee NN ot 43) Patil 9s Neaey.” 16.07 
mem, 23 NE 1143 mem]; Beacham 


v. Beckford, 2 Sandf. Ch. 116. 
.—Jung v. Weyand, 9 Oh. 
(Reprint) 485, 14 CincLBul 143. 

Pa.—Goodwill v. Heim, 212 Pa. 595, 
62 A 24; Van Loon vy. Lindsay, 12 
LuzLegRegNS 93; Brown’s Est., 11 
Phila. 127. 

CS Tlemied v.. Overton, 65 Tex. 

Vt.—Atherton v. Whitcomb, 66 Vt. 
447, 29 A 674.- 

Eng.—Barfield v. Loughborough, L. 
R. 8 Ch. 1; Meymott v. Meymott, 31 
Beav. 445, 54 Reprint 1211; Cooke 
v. Benbow, 3 De G J. & S. 1, 68 
EngCh 1, 46 Reprint 538; Rhodes 
v. Rhodes, Johns. 653, 70 Reprint 581. 

{a] Agreement without considera- 
tion.—Where there is no provision in 
the partnership agreement for the 
payment of monthly balances in fa- 
vor of either partner, reciprocal 
promises by the partners to pay \in- 
terest on monthly balances already 
accrued are without consideration, 
since, by the law, no interest could 
be charged, the agreement to pay in- 
terest would be in effect a gift by 
one partner to the other. Smith v. 
Knight, 88 Iowa 257, 55 NW 189. 

91. Clement y. Dunean, 191 Cal. 
1209992159 P 10252 HMorsy thi vv. “Butler, 
oo) Cale 396.793 -Pag0y Atherton v. 
Gochrany 9) SW 519; 11 SW ..301, (12 
KyL 185; Stiles v. Haight, 124 App. 
Div. 60, 108 NYS 136. And see cases 
infra notes 92, 94. But see Amarillo 
Wirst Nat. Bank v. Rush, (Tex. Civ. 
Aca | SW sis. [mod wonwother 
grounds (Commn. A.) 246 SW 349] 
(holding that ordinarily one partner 
will not be charged with interest, 
for the benefit of the firm, on funds 
belonging to it). 

fa] Reason for rule.—‘Inasmuch 
as what is fair for one partner is so 
for another and the firm, when debt- 
or, is charged with interest, it seems 
to follow that if one partner is in- 
debted to the firm, either in respect 
of money borrowed or in respect of 
balances in his hands, he ought to be 
charged with interest on the amount 
so owing, even though on the balance 


Dee. 


Even when a balance 
appears’ on the books of the firm in favor of one 
or more of the partners, interest thereon does not run 
in favor of the creditor partner, in the absence of an 
agreement therefor or assent thereto on the part of 
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wrongful misappropriation, misapplication, or with- 
holding of firm profits or other firm property, inter- 
est will be charged.?# 
on a partner’s indebtedness to the firm 
allowed until dissolution and final settlement, in the 


It has been held that interest 
will not be 


absence of an agreement to the contrary.°° 


ty? Sen 


of the whole account a sum might 
be due him.” Forsyth v. Butler, 152 
Cal. 396, 402, 98 P 90 [quot Lindley 
Rartne p sols 

[b] Advancements and receipts as 
mutual accounts.—Where a partner 
agrees to advance money to the firm, 
interest to be paid him thereon, and 
he receives and retains the proceeds 
of firm property sold by him, the ac- 
counts showing the amounts ad- 
vanced. and reéeivéd by him consti- 
tute a case of mutual accounts, and 
the same rate of interest should be 
allowed on the proceeds of the sales 
while in his hands as on the advance- 
ments. Boreing v. Wilson, 128 Ky. 
570, 108 SW 914, 33 KyL 14. 

92. I1l—McCall v. Moss, 112 Ill. 
93 : 


Mich.—Near v. Lowe, 56 Mich. 632, 
23 NW 448. 

Oh.—Jung v. Weyand, 9 Oh. Dec. 
(Reprint) 485, 14.CincLBul 143. 

Pa.—Brown’s Hst., 11 Phila. 127. 

Ont.—Wilson v. McCarty, 25 Grant 
Ch. .152. 

[a] Interest ‘fon . individual 
account.”—Agreement that each part- 
ner shall be -charged with interest 
on his individual account means on 
his account in excess of his share of 


the profits. Moss v. McCall, 75 Ill. 
190. 
{[b] Where an overdrawing part- 


ner practically acquiesces to a charge 
of interest on his monthly balances, 
he will not be relieved from such 
charges on an accounting. Near v. 
Lowe, 56 Mich. 432, 23 NW 448. 

93. Solomon v. Solomon, 2 Ga. 18; 
Goodwill v. Heim, 212 Pa. 595, 62 A 
Ga.—Solomon y. Solomon, 2 

8. 

Tl. —Kaplan v. Stein, 329 Ill. 253, 
160 NE 552; Parish v. Bainum, 306 
THE V6 LS. 138 NE 147 [rev 223 Ill. 
AL LY. 

Ky.—Masonic Sav. Bank v. Bangs, 
10 SW 633, 10 KyL 743. 


La.—Hilligsberg v. Burthe, 6 La. 
Ann. 170. 

Mass.—Crabtree v. Randall, 133 
Mass. 552. 
Mo.—Scott v. Thompson, 222 SW 
5: 


N. Y.—Brady v. Hrlanger, 188 App. 
Diva T2877 AN Sn SO Laris e2odesINje Ye 
563 mem, 1382 NE 889 mem]; Stough- 
ton v. Lynch, 2 Johns. Ch. 209 


Pas _ Kelley v. Shay, 206 Pa. DAS, 
55 A 927. 

Tenn.—Shepard vy. Akers, 2 Tenn. 
Cherezut 


Vt.—Atherton v. Whitcomb, 66 Vt. 
447, 29 A 674 
47 


Wis. —Dimond vy. 
Eng.—Evans v. Coventry, 8 De G. 


Henderson, 
Wis. 172, 2 NW 73 
M. & G. 835, 57 HngCh 645, 44 Re- 


print 612; Hutcheson v. Smith, 5 Irr. 
y caro Mes ip 
[a] Retention of profits on sep- 


arate undertakings.—W here each 
contract of a nongeneral partnership 
was a separate undertaking, profits 


Interest on unpaid capital. 
to pay into the partnership the amount of capital 
which he has promised to contribute is liable for in- 
terest on the deficit;®® and there is some statutory 
provision to that effect.°* 

[§ 221] 9. Interest of Partners in Firm Proper- 
a. Nature and Incidents. 
partner in the firm assets is the share to which he 
is entitled, under the partnership agreement, after 
claims against the firm are satisfied and the equities 
and accounts as between the paxtners adjusted,°? 


A partner who fails 


The interest of a 


to be divided atthe completion of 
each, interest is properly allowed on 
one half the profits in the hands of 
one partner, who fails to make set- 
tlemenfs on the completion of the 
separate contracts and wrongfully 
withholds the profits; but the part- 
ner to whom interest is allowed will 
not also be allowed for interest paid 
to the withholding partner by the 
bank on daily balances of the firm 
money in his hands. Scott v. Thomp- 
son, (Mo.) 222 SW 115 

95. McCall Vv. Moss, 112 Ill. 493; 
Sweeney v. Neely, 53 Mich. 421, 19 
NW 127. 

96. Parish v. Bainum, 306 Ill. 618, 
138 NE 147 [rev 223 Ill. A. 1]; Krapp 
v. Aderholt, 42 Kan. 247, 21 P 1063; 
Delp v. Edlis, 190) Pa: 25, 42 A 462; 
Colon v. Roig, 7 Porto Rico 37. See 
Keith v. Rust Land, etc, Co., 167 
Wis. 528, 167 NW 432, 169 NW 428 
(holding that a partnership agree- 
ment, providing that one of several 
partners should pay*no part of the 
purchase price of lands to be bought 
for partnership operations, but should 
be charged with interest at an an- 
nual rate, should be construed to 
mean that he was to be charged in 
favor of the other partner with an- 
nual interest on a sum equal to a 
proportionate share of the purchase 
price, until a sum should be realized 
from the sale of the lands equal, with 
interest, to the entire purchase price). 

97. See statutory provisions. 

98. Cross references: 

Distribution and settlement on disso- 

lution see infra §§ 854-876. 
Interest of retiring partner in firm 

assets see infra §§ 580, 581. 
Partnership real estate see supra §§ 

188-204 
Rights of: 

Continuing and incoming partners 

EE nes of old firm see infra § 

Creditors of individual partners in 

el property see infra §§ 409— 


Retiring partner in assets of old 
firm see infra § 580. 

99. U. S—New York Fourth Nat. 
Bank v. New Orleans, ete., R. Co., 11 
Wall. 624, 20 L. ed. 82; Lyndon v. 
pea ae 15 F. Cas. No. 8, 640, 1 Gall. 

Ala.—Tait v. Murphy, 80 Ala. 440, 
2 S 317; Winston v. Ewing, 1 Ala. 
129, 34 “AmD 768; Myles v. A. D. 
Davis Packing Co., 17 Ala. AL 85, Sil 

oO 


Conn.—Stevens v:.Stevens, 39 Conn. 


ae Filley v. Phelps, 18 Conn. 294, 
1.—Cunningham y. Cunningham, 
303. Ill. 417, 135 NH 21; Morrison’ v. 
Austin State Bank, 213 Tl. 472, 72 
NE 1109, 104 AmSR 225; Trowbridge 
v. Cross, UT DL A OO erie ENGR eS a7 
Taylor vy. Farmer, 4 NB SY (UM) hee yl Orava ie: Stes 
Schwamb, 80 Tl. 289; Thoma v. 
Reisch, 214 Tl. A. 328; Home State 
Bank v. Vandolah, 188 ‘Th. Ac di23% 


Ind.—Johnson y. Shirley, 152 Ind. 
453, 58 NE 459; Deeter v. Sellers, 102 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 221} 


and has been so defined in a number of statutes.t 
otherwise stated, the rule is that the partners do not, 
as individuals, own the firm property, but that it is 
held by, and belongs to, the partnership as such,? 
subject to the right of the partners to have it applied 
nor do the part- 
ners, as individuals, have any specific interest in any 


to the payment of firm debts;* 


Ind. 458, 1 NE 854; Henry v. Ander- 
son, 77 Ind. 361; Meridian Nat. Bank 
v. Brandt, 51 Ind. 56; Matlock v. 
Matlock, 5 Ind. 408. 

Io v. Garber, 53 Iowa 
689, 6 NW 63; Hewitt v. Rankin, 41 


Towa 35. 
Way, 78 Kan. 535, 


Kan.—Jones v. 
97 P 437, 18 LRANS 1180. 
La.—Toelke v. Toelke, 153 La. 697, 
96 S 5386; Stothart v. Hardie, 110 La. 
696, 34 S 740; Thompson v. Mylne, 6 
La. Ann. 80; Millaudon v. New Or- 
leans, ete., R. Co., 3 Rob. 488; Clai- 
borne v. His’ Creditors, 18 La. 501; 
Wa. Sov, Baulos, buMart. «N; 8. 567; 
Ward v. Brandt, 11 Mart. 331, 13 
AmD 352. 
20 Me. 


Sr ii Vv. 

Mass.—Pratt v. McGuinness, 173 
Mass. 170, 53 NE 380; Sanborn. v. 
Royce, 132 Mass. 594; Peck v. Fish- 
er, 7 Cush. 386. 

Minn.—Arnold v, Wainwright, 6 
Minn. 358, 80 AmD 448; Schalck v. 
Harmon, 6 Minn. 265. 

Miss.—Ellis Jones 
Coker, 117 S 545. 

Mo.—Ewart v. Nave-McCord Mer- 
eantile Co., 130 Mo. 112, 31 SW 1041; 
Ritchie v. Kinney, 46 Mo. 298. 

Mont.—Boehme v. Fitzgerald, 43 
Mont. 226, 228, 115 P 413 [quot Cyc]. 

Nev.—Whitmore v. Shiverick, 3 
Nev. 288. 

N. Y.—Costello v. Costello, 209 N. 
Y. 252, 103 NE 148; Van Brocklen v. 
Smeallie, 140 N. Y. 70, 35 NE 415; 
Peyser v. Myers, 135-N. Y. 599, 32 
NE 699; Leserman v. Bernheimer, 
TISAN. Y: 395.20 NE) 8693. Staats v: 
Bristow, 73 N. Y. 264; Menagh v. 
Whitwell, 52 N. Y. 146, 11 AmR 683; 
Ludlum v. Wagner, 212 App. Div. 
779, 209 NYS 540, 542 [cit. Cyc]; 
Geortner v. Canajoharie, 2 Barb. 625; 
Nicoll v. Mumford, 4 Johns. Ch. 522 
frev on other grounds 20 Johns. 611]. 

NM) €¢:—Allison .v.. Davidson; 17. N; 


Winslow, 


IDK “OOS = Ale 


Ce 19s Taylor va Laylor. 6. No C10: 

—Nis 12 Oh; St. 647, 
80 AmD 390; Place v. Sweetzer, 16 
Oh. 142. 


Or.—Hilers Music House v. Reine, 
65°Or, 598, 133 PB 788. 

Pa.—Baker’s App., 21 Pa.. 76, 59 
AmD 752; Graham’s Est., 1 Del. Co. 
393. 

R. I.—King v. Providence Bd. of 
Registration Canvassers, 37 R. I. 254, 
92 A 569. 

S:C.—Boyee v. Coster; 23 S. C. 
Eq. 25. 

Tex.—Oliphant v. Markham, 79 
Tex. 543; 15 SW 569;,.23, AmSR’ 363); 
Moore v. Steele, 67 Tex. 435, 3 SW 
448; Sherk v. Hereford First Nat. 
Bank, (Commn. A.) 206 SW 507 [mod 
(Civ. A.) 152 SW 832]. 
ee ee v. Wheelock, 21 Vt. 
3 

W. Va.—Kenneweg v. Schilansky, 
45 W. Va. 521, 31 SE 949. 

Wis.—Mattson v. Wagstad, 188 
Wis. 566, 206 NW 865. 

Eng.—Garbett v. Veale, 5 Q. B. 408, 
48 ECL 408, 114 Reprint 13038; West 
v. Skip, 1 Ves. 239, 27 Reprint 1006, 
19 BRC 239. 

“This doctrine is in accordance 
with the great, body of modern de- 


” 


cisions. Sanborn y. Royce, 132 
Mass. 594, 595. 
[a] Right to procure share 


through accounting.—The interest of 
a partner includes the _ incidental 
right to procure the share through 
an accounting or other lawful rem- 
edy. Costellg v. Costello, 209 N. Y. 


952, 103 NE 148. 


[b] Interest in realty as freehold. 
—A member‘of a partnership which 


4 


. PARTNERSHIP 
As 


nership.® 


owns realty situated in a municipal 

ward may be said to be a resident 

freeholder of the ward. Tattersall v. 

Nevels, 77 Nebr. 843, 110 NW 708. 
1. See statutory provisions. 


2. U- S.—New. York ‘Fourth, Nat, 
Bank v. New Orleans, ete., R. Co., 
11 Wall. 624, 20 L. ed. 82. 

Ala.—Tait v. Murphy, 80 Ala. 440, 
2 S 317; Myles v. A. D. Davis Pack- 
ing Co., 17 Ala. A. 85, 81 S 863. 

Iowa.—Jensen v. Wiersma, 185 


Iowa 551, 170 NW 780, 4 ALR 298. 

La.—Toelke v. Toelke, 153 La. 697, 
96 S 536. 

Mass.—Kilduff v. Boston El. R. Co., 
247 Mass. 453, 142 NE 98. See Hoad- 
ley v. Essex County, 105 Mass. 519, 
527 (holding that “the property of 
each partner in a firm is an undivided 
interest in all the assets as a tenant 
in common’’). 

Mich.—Dobson v. Whitker, 242 
Mich. 308, 218 NW 770; Hubbardston 
Lumber Co. v. Covert, 35 Mich. 254. 

N. Y.—Costello v. Costello, 209 N. 
Y. 252, 103 NE 148; Peyser v. Myers, 
135 -N. Y. 599, 32 NE 699; Tarbell v. 
West, 86 N. Y. 280; Menagh v. Whit- 
well, 52 INF OY, 146, 11 AmE. 683: > But 
see Mabbett v. White, 12 N. Y. 442, 
455 (holding that partners ‘are joint 
tenants of the stock and effects of 
the company; their interests are 
joint and mutual, and each is seized 
per my et per tout; each has entire 
possession, as well of every part as 
of the whole; and each of two part- 
ners has an undivided moiety of the 
whole, and not the undivided whole 
of a moiety”). 

Or.—In re Pittock, 102 Or. 47, 201 
P 428, 17 ALR 218. 

Pa.—Clarke v. Slate Valley R. Co., 
136 Pa. 408, 20 A 562, 10 LRA 238. 

Porto Rico.—Silva v. San Juan 
Registrar, 28 Porto Rico 164; Quin- 
tana v. Ramirez, 22 Porto. Rico 707; 
Gonzalez v. Mendez, 8 Porto Rico 249. 

See Sindelare v. Walker, 137 Ill. 43, 
27 NE 59, 31 AmSR 353 (holding that 
all of the partners together, and no 
individual partner, hold the firm as- 
sets); Parchen v. Anderson, 5 Mont. 
438, 458, 5 P 588, 51 AmR 65 (holding 
that “partners are joint tenants in 
the stock and effects of the partner- 
ship.” 

“The assets are held in a sort of 
community, but the partners do not 
hold as common tenants or joint ten- 
ants. The property is distinctly sep- 
arated from that belonging to the in- 
dividual members and it constitutes 
an identical and.entire interest.’ 
Hubbardston Lumber Co. v. Covert, 
385 Mich.) 254, +260) [quot , Dobson v. 
Walker, 242 Mich. 308, 218 NW 770, 
(OAS 

[a] Partners not coowners.—Silva 
Hepen Juan Registrar, 28 Porto Rico 

Partnership as a separate entity 
see supra §§ 172-175. 

crue of firm realty see supra $ 


3. See infra § 401. 

4 Ala.—Tait v. Murphy, 80 Ala. 
440, 2 S 317;. Myles v.: A. D. Davis 
Packing Co.,-17 Ala. A. 85, 81°5S 8638. 

Fla.—Stephens v. Orman, 10 Fla. 9. 

Ill.—Thoma v. Reisch, 214 Ill. A. 
328; Home State Bank v. Vandolah, 
LSS TMA 1:23. 

Mo.—Ewart v. Nave-McCord Mer- 
cantile ‘Co., 130 Mo. 112,°31 SW 1041. 

Mont.—Boehme v. Fitzgerald, 43 
Mont. 226, 115 P 413. 

N. C.—Spencer v. Spencer, 163 N. 
C233, 19. SHa294: 

Tex.—Sherk v. Hereford First Nat. 
Bank, (Commn. A.) 206 SW 507 - [mod 
(Civ. A.) 152 SW 832]. 


chose in action.® 
ble of being seized under legal process,* as well as 
of being sold and conveyed, assigned,*® or mort- 
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particular asset or particular part of the assets;* 

nor can a partner assign or transfer an undivided 
share in any specific articles belonging to the part- 
The interest has been said to be a mere 


It is property,’ and it is suscepti- 


“Before a dissolution, partners are 
joint tenants of the partnership prop- 
erty, each of them having an inter- 
est in the entire possession, as well 
as of every parcel as of the whole, 
and without survivorship, each part- 
ner embracing the character of both 
principal and agent,” hence the rela- 
tion is not so broad as trustee and 
cestui que trust. Stephens v. Orman, 
LOMMITAE7 05 

5. Home State Bank v. Vandolah, 
188 Tll. A. 128; Lovejoy v. Bowers, 
11 N. H. 404; Costello v. Costello, 209 
N. Y.)252,, 703 NH 1483. Spencerav- 
Spencer, 163 N. C. 83, 79 SE 291; Oli- 
phant v. Markham, 79 Tex. 543, 15 SW. 
569, 23 AmSR 3638. 

6 Lavin v. Geffen, 15 Alta. L. 556, 
51 DomLR 203 [app dism 60 Can. S. 
C. 660, 56 DomLR 693, [1921] 1 West 
Wkly 965]. 

7. Van Brocklen vy. Smeallie, 140 
N. Y. 70, 35 NE 415; King v. Provi- 
dence Bd. of Registration Canvassers, 
37 R. I. 254, 92 A 569; Sherk v. Here- 
ford First Nat. Bank, (Tex. Civ. A.) 
152 SW 832 [mod on other grounds 
(Commn, A.) 206 SW 507]; Mattson 
tae Wagstad, 188 Wis. 566, 206 NW 


[a] A tax upon the assets of the 
firm, paid by the firm, is a tax paid 
on the property of the partners, 
namely, their interests in the assets 
of the firm. King v. Providence Bd. 
of Registration Canvassers, 37 R. I. 
254, 92 A 569. 

8. Toelke v. Toelke, 153 La. 697, 
96 S 536; Staats v. Bristow 73 N. Y. 
264; King vy. Providence Bd. of Reg- 
istration Canvassers, 37 R. I. 254, 92 
A 569. 

Attachment of partner’s 
see infra § 514. 

Execution of judgment PE AERRY 
partner’s interest see infra § 5 

9; re ae v. Romer, ee Cal. 
474, 23 P11 
7 Gae—Fackson v. Stanford, 19 Ga. 

Kan.—Jones v. Way, 78 Kan. 535, 
97 P 437, 18 LRANS 1180. 

*“Minn.—Pease yv. Rush, 2 Minn. 107. 

Mo.—Kirby v. Balke, 306 Mo. 109, 
266 SW 704; Farmers’ Sav. Bank v. 
American Trust €o., (A.)) 196. SW 35, 
37 Ae Cyc]. 

Y.—Van Brocklen v. Smeallie, 
140. Naa Ne 70, 35 NE 415; McConihe 
v. Fales, LOT ONG oe 404, 14 NB 2853 
Merrick v. Brainard, 38 Barb. 574 
[mod on other grounds 34 .N. Y. 208]. 

Pa.—Carlisle Gas, ete, Co. v. Car- 
lisle Borough, 218 Pa. 554, 67 A 844. 

Philippine.—Jackson v. Blum, 1 
Philippine 4. 

Porto Rico.—Blaneo y. San Juan 
Registrar, 28 Porto Rico 159. 

Tex.—Sherk v. Hereford First Nat. 
Bank, (Civ. A.) 152 SW 832 [mod on 
eae grounds (Commn. A.) 206 SW 

Wyo.—Fried v. Guiberson, 30 Wyo. 
LoOeeaioies LOSt. 

Ont.—Crane v. Rapple, 22 Ont. 519. 

[a] “The only limitation (1) on 
this right is that he can not by such 
transfer introduce the purchaser into 
the firm without the consent of the 
other partners.” Jones v. Way, 78 
Kan. 535, 536,197 P 437, 18 LRANS 
1180. (2) Limitation See infra § 571. 

Sale of a partner’s interest to: 
Copartner see infra §§ 239-245. 
Third person see infra § 246. 

10. Power Grocery Co. v. 
187 Ky. 171, 218 SW 1013: Farmers’ 
Sav. Bank v. American Trust Co., 
(Mo. ~A.). 196 SW 35, 37 [eit Cyc}: 
American Ins. Co. v. Coster, 3 Paige 
(N. Y.), 323; Jackson v. Blum, 1 
Philippine 4. 

[a] The delivery of a certificate 


interest 


Hinton, 


782 [47 C.J.] 
gaged,'! by its owner; and there is some statutory 
provision to that effect,!? the consent of the copart- 
ners being required by some statutes.1* A partner 
who elects, although not obligated, to turn over to the 
partnership property purchased by him is bound by 
the terms of the partnership agreement as to such 
property, and his copartner becomes vested with the 
right to enforce those terms in equity.'* 

[§ 222] b.. Extent of Respective Interests. In the 
absence of competent evidence of an agreement to 
the contrary, partners are presumed to have equal 
interests in the firm;t® but partnership contracts 
providing for unequal or particular interests will 
control.1® Partners may contract for equal interests 
despite unequal contributions to capital.t7 A pro- 
vision in a partnership agreement, giving one part- 
ner the first right to purchase the business in the 
event of a disagreement, is valid as between the 
partners, although giving one an advantage or inter- 
est over the others.1’ Where the equal ownership 
of partnership assets and profits is admitted, the 
law casts upon a partner who draws more than his 
share the obligation of paying his copartner the 
amount necessary to make them equal, irrespective 


of any express promise to pay.?® 


evidencing a partner’s interest, to- 
gether with relinquishment by him 
of control and his intention to vest 
the party to whom it is delivered 
with a present interest, although it 


486,18 SW 686; 
644; 


PARTNERSHIP 


en = Tohnst on v. Ballard, 83 Tex. 
Hollingsworth v. Wm. 
Cameron & Co., Inec., (Civ. A.) 160 SW 
Leonard v. 


Worsham, 
Civ. A. 410, 45 SW 336 


\ 


[§§ 221-223 


[§ 223] 10. Forfeiture of Interest by Partner. 
Since the law does not favor forfeitures, it does not 
treat the failure of a partner to pay his share of the 
capital of the firm,?° or of its expenses or debts,” 
or to pay his debt to the firm,?? or to devote all bis 
time to the firm business, to the exclusion of other 
business, as required by agreement,?* or, in the ab- 
sence of fraud, his failure to charge himself on the 
firm books with moneys received on behalf of the 
firm,?* as a cause for forfeiting his interest in the 
firm property. Under an agreement providing for 
the cessation of the interest of a partner upon his 
failure to perform his duties or the other stipula- 
tions, the other partner cannot, without appeal to a 
court, eject him from the partnership or declare his 
interest forfeited on the ground of,such alleged fail- 
ure.*° However, where the partnership agreement 
provides for the forfeiture of his interest in the firm 
property by a partner who withdraws within a stated 
period, such a provision will be enforced;?° and it 
has been held that the failure of a partner to per- 
form his agreed duties in connection with the secur- 
ing of lands for the partnership may constitute a 
bar to his claim for specific performance of an agree- 
. ment to give him a share in such lands.** 


er, 2 NYSt 358 [aff 114 N. Y. 501, 21 
NE 1018]. 


Or.—Moore v. Knott, 12 Or. 260, 7 
18 Tex. | P 57. 
S. D.—Hardin v. Hardin, 26 S. D. 


is not to be enjoyed until the future, 
may be made by parol, and consti- 
tutes an equitable assignment of his 
interest. Power Grocery Co. v. Hin- 
ton, 187 Ky. 171, 218 SW 1013. 

{b] A pledge of a partner’s inter- 
est to secure a debt, without his first 
offering his interest to his copart- 
ners, is not contrary to a contract 
prohibiting partners from _ selling 
their interests without first offering 
them to their copartners. Power 
Grocery Co. v. Hinton, 187 Ky. 171, 
218 SW 1013. 

11. Ark.—Ringo v. Wing, 49 Ark. 
457, 5 SW. 787. 

Miss.—Ellis Jones Drug Co. v. Co- 
ker, 117 S 545. 

N. Y.—Barber v. Palmer, 70 Hun 
498, 24 NYS 451; Consalus v. Mc- 
Conihe, 2 NYS 89 fate ooD IN awe 652 
mem, 23 NE 1150 mem]. 

Pa.—Vandike’s App., 57 Pa. 9. 

Philippine. —Jackson v. Blum, 1 
Philippine 4. 

R. I—King v. Providence Bd. of 
Registration Canvassers, 37 R. I. 254, 
92 A 569; Patterson v. Atkinson, 20 
R. I. 102, 37 A 532. 

Mortgage of partner’s interest as 
affecting firm creditors see infra §§ 
431-437. 


12. See statutory provisions. 

13. See statutory provisions. 

14. Fuller v. Pierce, 92 Fla. 129, 
109 S 238. 

HPs Ala.—Stein v. Robertson, 30 
Ala. 6. 

Til. sane v. Johnson, 25 Ill. 522; 


Roach vy. Perry, 16 Ill. 37. 
Iowa.—Moore v. Bare, 11 Iowa 198. 
Ky.—Com. v. Bracken, 32 SW 609, 

17 KyL 785. 
La.—Delamour v. 


Rogers, 7 a. 


Ann. 152; Allen v. Brown, 1 Mart. N. 
S. 344. 

Me.—Crabtree v. Clapham, 67 Me. 
326. 

Mich.—Goldman v. O’Hara, 164 
Mich. 612, 1830 NW 352; Northrup v. 


McGill, 27 Mich. 234. 


Miss.—Randle v. Richardson, 53 
Miss. 176; Quine v. Quine, 17 Miss. 
ahaysy 

N. Y.—Bissell v. Harrington, 18 
Hun 81; Ryder v. Gilbert, 16 Hun 
163. 


N. C.—Worthy v. Brower, 93 N..C. 
344. 
ard’s Est., 1 Woodw. 362. 


Wash.—Simon v. Levy, 114 Wash. 
5565 195 PP LO2 5: 

W. Va.—Demain v. Huston, 70 W. 
Va. 306; 73 (SHV923: 

Wis.—Logan v. Dixon, 73 Wis. 533, 
41 NW 713. 

“Where there is no evidence‘except 
the mere fact that a partnership ex- 
ists, a rule that the partners hold un- 
equal shares in any distinct propor- 
tion would necessarily be arbitrary. 
But we know that each has some in- 
terest, and justice would seem to de- 
mand that their interests should be 
presumed to be equal.” Johnston v. 
Ballard, 83 Tex. 486, 488, 18 SW 686. 

[a] Deed as evidence of equality. 
—A deed conveying land to a father 
and son as partners, under a firm 
name, is prima facie evidence that 
they are equal partners. Borden v. 
Rigby, 126 Va. 439, 101 SE 875. 

[b] Where a check is made pay- 
able to a firm composed of three part- 
ners, a presumption arises that each 
of the parties named on its face has 
an equal share therein. Gratwick v. 
eee 202 App. Div. 600, 195 NYS 

[c] Where land is purchased by a 
firm, the fact that one partner paid 
more than his half of the purchase 
price does not increase his interest in 
the land or take the land from the 
other partner. Farmer v. Samuel, 4 
Litt. (Ky.) 187, 14 AmD 106. 

Conveyance ‘of land to individual 
partners see supra § 190. 

16. U. S—Paul v. Cullum, 132 U. 
S. 539, 10 SCt 151, 33 L. ed. 430; Den- 
ning v. Bray, 61 Fed. 651, 10 CCA 6. 

Ga.—Wallace v. Hull, 28 Ga. 68. 

Ill.— Ingraham v. Mariner, 194 Il. 
269, 62 NE 609; Truman vy. Duersel- 
EN eC Le AOD be 
Sree aed v. Brown, 1 Mart. N. S. 

Mo.—Robertson v. Winslow, 99 Mo. 
A. 546, 74 SW 442. 

Nebr.-—Haas v. Rothschild, 33 Nebr. 
moe 49 NW 1124. 

N. J.—Shroser 
Eq. 320. 

N. Y.—Mallett v. Kellar, 181 N. 
Yen 43; SUS Ne L6e Latte oF App. Div. 
502, 86 NYS 917]; Drexel v. Pease, 
129 N. Y. 96, 29 NE 241 [aff 13 NYS 


v. Isaacs, 28 N. J. 


774]; Moore v. Huntington, 7 Hun 
425; Conroy v. Campbell, 45 N. Y. 
Super. 326; Stettheimer v. Stettheim- 


601, 129 NW 108. 


Tenn.—Knight v. Ogden, 2 Tenn. 
Ch. 473. 

[a] Particular agreements con- 
strued.—(1) Under a_ partnership 


agreement providing that one part- 
ner Shall have a one-fourth interest 
subject to an indebtedness of a named 
sum, such partner is properly charged 
with the full sum, and not with a pro- 
portional part thereof. Lynn vy. Are-- 
hart, 231 Mich. 144, 203 NW 834. (2) 
Where partnership articles provide 
for the repayment of capital on disso- 
lution, to the partner who contributed 
it, together with two thirds of the net 
profits, the other third going to the 
other partner,- who contributed no 
capital, a subsequent memorandum 
that the partners were to be equal 
partners modifies the articles only as 
to profits, and does not give the lat- 
ter partner an equal share in firm 
assets, in the absence of words of gift 
or transfer. Gillespie nf Gillespie, 
124 Misc. 881, 210 NYS 30 


L779 tn re Trout, 107 eon. 509, 192 
P 750; Hardin v. Hardin, 26 S. D. 601, 
129 NW 108.: 

18. Phillips v. Crownfield, 124 Md. 
443, 92 A 1030. 

19. Maitland v. Purdy, 49 Wash. 


A OE 122 asso 

20. Piatt v. Oliver, 19 F. Cas. No. 
11,116, 3 McLean 27 [aff 3 How. 333, 
11 L. ed. 622]. But see Pugsley v. 
Fowler, (N. B.) 6 HastLR 465 (hold- 
ing that the interest of a partner in 
land purchased for speculative pur- 
poses by the partnership is abandoned 
by ‘his failure to meet an assessment 
for part of the purchase price as au- 
thorized by the partnership agree- 
ment, and that, upon the successful 
completion of the sale, he cannot suc- 
ceed in an action for an accounting). 

21. Kimball v. Gearhart, 12 Cal. 27. 

22. Allen v. Evans, 9 Alta. L. 298, 
27 DomLR 242, 9 WéstWkly 1402. 

23. Iman v. Inkster, 90 Nebr. 704, 
134 NW 265. 

24. Kemp v. Siithe 88 Iowa 725, 
55 NW 36. 

25. Campbell v. Sherman, 4 Silv. 
Sup. 6, 8 NYS 6380; Patterson v. Silli- 
man, 28 Pa. 304. 

26. Immordino v. Longo, 5 La. A. 
(Orleans) 293. 

27. Stevenson v. Dunlap, 7 T. B. 
Mon. (Ky.) 134. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 294-995} ] 


[9 224] 11. Possession of Firm Property. Since 
firm property 1s not owned by the partners in sev- 
eralty, but belongs to the partnership,?* it follows 
that, in the absence of agreement, 
has any right to exclusive possession of the firm es- 
tate, or of any of the items of property composing 
The possession of partnership property by one 
partner is the possession of all the partners,®° until 
and, conversely, 
occupation of the firm property by the partnership 
is deemed actual occupation by each partner.®? 
a partner wrongfully asserts exclusive possession, the 
other partners may obtain relief in equity;?*? but 
they cannot maintain a purely possessory .action.*¢ © 
A partner cannot initiate ti- 
tle to property by adverse possession, as against his 


nee 


his possession becomes adverse ;*! 


Adverse possession. 


28. See supra § 221. 
29. Ala.—Dugger v. Tutwiler, 129 
‘Ala. 258, 30 S 91; Crosswell v. Leh- 


man, 54 Ala. 363, '25 AmR 684. 
’ Cal. Buckley v. Carlisle, 2 Cal. 420. 
os i : é 20 Ga. 


_ ar ete v. Roby, 43 Ida. 724, 254 

Kan.—Amusement Syndicate Co. v. 
Martling, 108 Kan. 798, 800, 196 P 
1058 [quot Cyc]. 

La.—Stewart v. Millsaps, 23 S 887; 
Johnson vy. Brandt, 10 Mart. 638. 

Mass.—Kilduff v. Boston El. R. Co., 
247 Mass. 453, 142 NE 98. 

Mo. —Wingate v: Bunton, 193 Mo. A. 
470, 186 SW 32. 

Mont. —Silver v. Eakins, 55 Mont. 
210, 175 P 876; Boehme v. Fitzgerald, 
43 Mont. 226, 228, 115 P 413 [quot 
Cyc]. But see State v. Brown, 38 
Mont. 309, 315, 99 P 954 (holding that 
“each partner combines in himself at 
once the character of principal and 
agent, and may possess and dispose 
of the firm’s funds and property, even 
to the extent of appropriating them 
to his own use, by withdrawing them 
from the common fund’’). 

. J.— Standish v. Babcock, 52 N. 
J. Eq. 628, 29 A 327 [rev on other 
grounds.53- Na J. Bq: | 376, 33) A385, 
51 AmSR 633, 30 LRA 604]. 

N. Y.—Moubray v. Moubray, 157 N. 
Y. 712, 53, NE 1128 [aff 3 App. Div. 
227, 38 NYS 459]; MacRae v. Graham, 
17 App. -Div. 631, 45 NYS 244; Rob- 
inson v. Gilfillan, 15 Hun 267; Azel v. 
Betz, 2 E. D. Smith 188. 

N. C.—Dowd v. Holbrook, 152 N.C. 
547, 67 SE 1060. 

Pa.—Browning v. Cover, 108 Pa. 
595. 

Eng.—Johnson y. Aston, 1 Sim. & 
St. 73, 1 EngCh 73,.57 Reprint 29. 

Ont.—Reg. v. Mason, 28 Ont. 495. 

{a] Thus, when a partner stores 
firm goods in a warehouse as his own, 
either of the other partners may re- 
ceive the goods and discharge the 
bailee. Crosswell v. Lehman, 54 Ala. 
363, 25 AmR 684. 

[b] But if one partner absconds, 
the copartner may take exclusive pos- 
session for the purpose of winding up 
the firm affairs. Boynton v. Page, 13 
end CN. Y.) 425. 

0. Home State Bank v. Vandolah, 
188 Ill. A. 123; Amusement Syndicate 
SOLS Ve Martling, 103. Kan. 7/98, 196 2P 
1058; Mallett v. Uncle Sam Gold, etc., 
Min. Co., 1 Nev. 188, 90 AmD 484; 
Van Valkenburg v. Huff, 1 Nev. 142; 
Johnson v. Aston,.1 Sim. & ‘St. 73, 1 
EngCh 73, 57 Reprint 29. 

31. Mallett v. Uncle Sam Gold, 
etc., Min. Co., 1 Nev. 188, 90 AmD 484; 
Van Valkenburg v. Huff, 1 Nev. 142. 


32. Reg. v. Bennett, 27 Ont. 314. 
33. See infra § 250. 
34. See infra § 250. 
35. Steinfeld v. Omega Gsoper Co., 


16 Ariz. 230, 141 P 847. 
36. Cross references: 

Conversion generally see Trover and 
Conversion [38 Cyc 1997]. 

Embezzlement by partners see Em- 
bezzlement § 35. 

Misappropriation or 


# 


misapplication 


PARTNERSHIP 


neither partner 
Funds.*® 


If 


by partner as larceny see Larceny 
53 


Payment of individual debts out of 
firm assets see infra §§ 337, 338. 
Prohibited transactions generally see 

infra §§ 236, 248, 249. 

87. Randolph v. Inman, 172 TII1. 
dT ADO UNE £04 Patty iis Tile, Aco 7.6)); 
ee tet Stroub, 111 Mo. A. 57, 85 


[a] If the partner who takes the 
firm property pays the debt, as he 
agreed, he should not be charged, in 
the firm account, with the property 
taken. Randolph v. Inman, 172 Ill. 
575, 50 NE 104 [rev on other grounds 
CL ATH. gA. 26). 

38. Johnston v. Robuck, 104 Iowa 
523, 73 NW 1062; Currier v. Bates, 62 
Iowa 527, 17 NW 759. 

[a] Partner so using firm proper- 
ty must account to the firm for its 
value. Currier v. Bates, 62 Iowa 527, 
17 NW 759: 

Mortgage of firm property for in- 
dividual debts generally see infra §§ 
431-435. 

Payment of individual debts out of 
pts assets generally see infra §§ 337, 


3 3 

39. Ill.—Crone v. Crone, 180 [Ill. 
599, 54 NE 605; Commercial Nat. 
Bank vy. Proctor, 98 Ill. 558; Smith 
ve Hart, 179 Ill, A. 98. See. Janci Vv. 
Cerny, 211 Ill. A. 502 [rev on other 
grounds 287 Ill. 359, 122 NE 507]. 

Iowa.—Watt v. German Say. Bank, 
183 Iowa .346, 165 NW_ 897. 

La.—Houghland y. Clark, 148 La. 
1027, 88 S 296. 

Mich.—Lynn v. Arehart, 231 Mich. 
144, 203 NW 834 

Mont. — Emerson We Bigler, 21 Mont. 
200, 53 P 621. 

Nebr.—Ulrich v. McConaughey, 63 
Nebr. Hy 88 NW 150. 

N. 64 Hun 


221, 19 ‘NYS 151 panes 18 NYS 56,27 
AbbNCas 341, and rev on other 
grounds 138 N. Y. 369, 34 NE 205, 34 
AmSR 463, 20 LRA 566, 30 AbbNCas 
213]; Mumford v. Murray, 6 Johns. 
he ees 

N. D.—Lay v. Emery, 8 N. D. 515, 
79 NW 1053. 

Or.—Dusenberry v. Horning, 56 Or. 
210, 106 P 1019. 

Pa.—Kutz v. Naugle, 7 Pa. Super. 
Lee) 

Porto Rico.—Gonzalez v. Alvarez, 
27 Porto Rico 427. 

R. I.—Holden v. Thurber, 72 A 720. 

Tex.—Calvit v.. Ray, (Civ:, A:) 281 
SW 214; Smith v. Green, 
243 SW 1006. 

Vt.—Pierce v. Daniel, 25 Vt. 624. 

Va.—Brown v: Orr, 110 Va. 1, 65 
SE 499, 1835 AmSR 912. 

E Read v. Bailey, 3 App. Cas. 
94; Hichens v. Congreve, 4 Sim. 420, 
6 EngCh 420, 58 Reprint 157. 

But see Peden v. Mail, 118 Ind. 560, 
20 NE 446 (holding that, where one 
partner is indebted to his copartner, 
the latter has a right to sell partner- 
ship stock and appropriate the pro- 
ceeds). 

[a] Transfer by partner to self as 
corporation.—The organization by a 
partner of a corporation of which he 


(Civ. A.). 
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copartner, until and unless he makes adverse claim 
of title under such circumstances as will charge his 
copartner with notice of the adverse claim.*? 

[§ 225] 12. Misappropriation of Firm Property or 
It is not misappropriation of the firm 
property for one partner to take it, under an agree- 
ment with his associates that he will pay a firm debt 
greater in amount than its value;*7 nor is it misap- 
propriation, at least as against his copartners, for 
him to mortgage or sell it to secure or pay his in- 
dividual debts, if they assent thereto.*® 
employs firm funds or property for his personal ad- 
vantage without their consent, he is guilty of a mis- 
appropriation,*® and will be compelled to account for 
the funds or for the value of the property appro- 
priated,*® as of the time of the misappropria- 


But if he 


holds practically all the stock, and 
the transfer thereto of the partner- 
ship property by him, is a mere 
fraud, the corporation representing 
only him. Houghland v. Clark, 148 
La. 1027, 88 S 296. 

[b] Rule applied.—A loan made 
by a partner in a bank, without the 
knowledge of his copartners, to a 
corporation in which he is interested, 
to subserve his own purposes, and in 
the knowledge that the corporation 
has no assets above its indebtedness, 
amounts to a-misapplication of the 
partnership funds. Watt v. German 
Sav. Bank, 183 Iowa 346, 165 NW 897. 

40. Mich.—Lynn y. Arehart, 231 
Mich. 144, 203 NW 834. 

Mont.—Hmerson vy. Bigler, 21 Mont. 
2005053) UE 621. 

N. J.—Kaufer v. Rothman, 98 N. J. 
Eq. 467, 131 A 581. 

N. Y.—Mumford v. Murray, 6 
Johns. Ch. 452. 

Or.—Mills v. Williams, 113 Or. 528, 
233 P 542; Dusenberry v. Horning, 56 
Or. 210, 106 P 1019. 

R. I.—Holden v. Thurber, 72 A 720. 

Eng.—Read v. Bailey, 3 App. Cas. 
94; Hichens v. Congreve, 4 Sim. 420, 
6 EngCh 420, 58 Reprint 157. 

See Honore v. Colmesnil, 1 J. J. 
Marsh. (Ky.) 506 (holding that, if 
one partner applies firm funds to the 
acquisition of property foreign to the 
object of the partnership, without the 
consent of the other, on discovery, he 
may be compelled to take such prop- 
erty and account for half of the pur- 
chase money). 

But see McKelroy v. Musgrove, 203 
Ala. 603, 84 S 280 (holding that the 
attempt of a partner to ignore the 
trust in favor of his firm in its cor- 
porate stock pledged by him, and to 
deal with it as his own, will charge 
him with no more than the value of 
the use thereof). 

[a] Real value and not sales 
price.—The misappropriating partner 
must account for the real value of 
the goods taken by him, and not for 
the price at which he sells them. 
Lynn v. Arehart, 231 Mich. 144, 203 
NW 834; .Kaufer v. Rothman, 98 N. 
J. Hq. 467, 131 A 581. 

[b] Repayment of funds misap- 
propriated.—(1) In order to relieve 
the misappropriating partner of lia- 
bility, proof that he repaid funds 
misappropriated must be by more 
than his own testimony as to his 
course of conduct, over a number of 
years, in repaying to the firm the 
moneys withdrawn. Holden y. Thur- 
ber, (R. I.) 72 A, 720. (2) Where a 

partner improperly loans firm money, 
with the knowledge of his copartner, 
receiving the borrower’s nate, which 
he gives to a firm creditor, who re- 
ceives payment for the note from the 
borrower, there is no loss to the co- 
partner, although the loan was an un- 
authorized one dealing with firm mon- 
ey. Holden v. Thurber, supra 

[ec] Bankruptcy of firm or misap- 
propriating partner.—(1) Where the 
misappropriating partner has become 
bankrupt after paying the sum into 
court, his copartner may receive the 
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tion,*! and is chargeable with all the loss or detriment 
suffered by the firm from the diversion.*?. The other 
partners may have a lien upon the property acquired 
out of the misappropriated funds, to the extent of 
the latter sum;**® such a lien has been held to attach 
only if the use of partnership funds by the partner 
is surreptitious, illegal, or unauthorized.t* Likewise, 
a trust may be held to be impressed in favor of the 
other partners on such acquired property.*® 
been held that the private use of partnership funds 
by a partner is not-a misappropriation if his interest 
in the firm is such that the amount taken in good 
faith can be charged to his account without prejudice 
to his copartners or the firm creditors;*® and a sale 
by a partner of a portion of the partnership prop- 
erty and receipt of the proceeds is not a conversion 
An action at law will not lie for 
misappropriation of firm funds by a partner.*® 

[§ 226] 13. Control and Conduct of Firm Busi- 
In the absence of any special stipulation be- 
every partner 1s 


of the property.*? 


ness. 
tween the partners on the subject, 


sum and is not put to prove his de- 
mand in bankruptcy. Hichens v. Con- 
greve, 4 Sim. 420, 6 EngCh 420, 58 
Reprint 157. (2) Where the misap- 
propriating partner and the other 
members of the firm, and the firm it- 
self, have become bankrupt, the firm 
estate may prove against the estate 
of the defrauding partner for the 
property misappropriated. Read Vv: 
Bailey, 3 App, Cas. 94. 


41. Mills v. Williams, 113 Or. 528, | 
233 PR. 542, 

42. Lynn v. Arehart, 231 Mich. 144, 
203 NW 834; Pierce v. Daniels, 25 Vt. 
624. 

43. Holmes v. Gilman, 138 N.~Y. 


369, 34 NE 205, 34 AmSR 463, 20 LRA 
566, 30 AbbNCas 213; Brown v. Orr, 
110 Va. 1, 65,SE 499, 135 AmSR 912. 

[a]. ‘Phus (1) where one partner 
misappropriates firm funds and pays 
premiums therewith on life insurance 
for his wife, the other partners are 
entitled to a lien on the proceeds of 
the policy for the amount misappro- 
priated. Holmes vy. Gilman, 138 N. Y. 
369, 34 NE 205, 34 AmSR 463, 20 LRA 
566, 30 AbbNCas 213. (2) Where 
partnership funds are used to pur- 
chase and improve land conveyed to 
the wife of a partner, a lien upon the 
property to the extent of the sum 
used results in favor of the partner- 
ship. Brown v. Orr, 110 Va. 1, 65 SE 
499, 185 AmSR 912. 

44. Stone v. Baldwin, 127 Ill. A. 
563 [aff 226 Ill. 338, 80 NE 890]; 
Sharp v. Hibbins, 42 N. J. Eq. 543, 
OAM tS. 

45. Crone v. Crone, 180 Ill. 599, 54 
NE 605; Smith v. Green, (Tex. Civ. 
A.) 243 SW 1006. 

[a] Thus, where one partner buys 
land with partnership funds and 
takes the title in his own name, a 
trust results in the lands in favor of 
the other partner to the extent of his 
interest in the money paid for the 
land. Crone v. Crone, 180 Ill. 599, 54 
NE 605. 

46. Pierce v. Caldwell, 
868, 162 NW 8&8. 

47. Gross v. Gross, 128 App. Div. 
4290 aL 2nN YS. 790. 
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48. See infra § 250. 

49. U.S.—Kenton Furnace R., etc., 
Co. v. ‘MecAlpin, 5 Fed. 737; Lyman 
Vv. Lyman, 15 EF. Cas No. 8,628, 2 


Paine 11. 

Ala.—Crosswell v. Lehman, 54 Ala. 
363, 25 AmR 684; Patterson v. Ware, 
10 Ala. 444. 

Iowa.—Malvern Nat. Bank v. Hal- 
liday, 195 Iowa 734, 192 NW 843. 

la.—Caugot-v. Rodriguez, 1 La. 
508. 

* Md.—Katz v. Brewington; 71 Md. 
195, 20 RAS LB. 
N. Y.—Wilcox. v. Pratt, 125 N. Y. 
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It has 


688, 25 NE 1091 [aff 52 Hun 340, 5 
NYS! 36g. 

Okl.—Anderson v. Whitener, 127 
Okl. 284, 261 P 156. 

Or.—Whetstone v. Purdue, 107 Or. 
86, 213 P L0OL4 . e ose ' ‘ j 

Pa.—Cuppy v. Ward, 30 Pa. Dist. 
394; Duffy v. Gilmore, 7 LackLegN 
114. 


S. D.—Wilke v. Simon, 46S. D. 
422, 193 NW 666. 

[a] The right is not lost by the 
pledge of a partner’s share in the 
business to secure his individual debt. 
Wilcox v. Pratt, 125 N. Y. 688 mem, 
25 NE 1091. 

[b] One partner cannot be dis- 
charged by the other, even indirectly. 
Batson v. Drummond, 158 Ark. 29, 
249 SW 547. 


50. _Ark.—Hall v. Sannoner, 44 
Ark. 34, 36. 
Minn.—MecAlpine ‘v. Millen, 104 


Minn. 289, 116 NW 583. 

Or.—Whetstone v. Purdue, 107 Or. 
86, 213 P 1014. 

Tex.—Thompson  y. Uy5: 
Tex. 53,274 SW 554. 

Utah.—Morgan v. Child, 47 Utah 
417, 426,, 155 RP 451. 

“The law permits partners to en- 
ter into any agreement between 
themselves for the management of 
their joint affairs that they may 
deem proper.” Hall v. Sannoner, su- 
pra [quot Morgan v. Child, supra]. 

[a] Thus, where it. is agreed be- 
tween two partners engaged in a 
stock transaction that one partner’s 
share of the stocks shall be held un- 
til the stock reaches a_ stipulated 
price, the other has no right to sell 
all the stock at a fair market price, 
but must not-sell until the stipulated 
price is reached, or an agreed or rea- 
sonable time elapses, or the former 
partner orders his share sold. Mor- 
gan v. Child, 47 Utah 417, 155 P 451. 

51. La.—Greend v. Kummel, 41 
LaveAnn. 65, 5%S,-50 5. 

Mich.—Groth v. Payment, 79 Mich. 
220, 44 NW 611. 

104 


Minn.—McAlpine v. 
Minn. 289, 116 NW 583. 

* Or.—Whetstone v. Purdue, 107 Or. 
86, 213 P 1014. 


Schmitt, 


Millen, 


R. I.—Anthony v. Wheatons, 7 R. 
I. 490. 

S. C.—Price v. Middleton, 75 S. CG. 
105, 55° SH 156. 


Tex.—Wineinger v. Farmers’, etc., 
Loan, ete., Assoc., (Civ. A.) 278 SW 
932 [aff (Commn. A.) 287 SW 1091]; 
Oil Lease, etc., Syndicate v. Beeler, 
(Civ. A.) 217 SW 1054, 1056 [cit Cyc]. 

52. U. S.—Chapin v. Streeter, 124 
U.S. 360, 8 SCt 529, 31 L. ed. 475. 

Ark.—Haller v. Willamowicz, 23 
Ark. 566. 

Ill.— Gill v. Crosby, UL 90% 


63 


[§§ 225-296 


entitled to take part in the management of the busi- 
ness.*® But the management of the business and the 
extent of the control of particular partners are prop- 
er subjects for arrangement by the partners;°? thus 
a valid agreement may be made under which one or 
more partners are given exclusive control over the 
management of the entire partnership business,°+ or 
particular functions or parts of the business may be 
committed to various partners.°” 
exclusive control of the business by one partner may 
be implied from the course of conduct of the part- 
ners,°* as may an agreement for the control by one 
of them of a particular furtetion.>* 
trol of functions or parts of the business by partic- 
ular partners does not absolutely exclude the others 
therefrom, nor abrogate utterly their general part- 
nership authority and rights therein;°® and such 
exclusive agency given to one partner may be re- 
voked by the action of the majority.®¢ 
management of a partnership has been intrusted to 
one of the partners, he will not be removed or inter- 


An agreement for 


The special con- 


Where the 


La.—Richard v. Mouton, 109 La. 
465, 33 S 563; Greend v. Kummel, 41 
La. Ann. 65,5 S 555. 

Mich.—Groth v. Payment, 79 Mich. 
290, 44 NW 611. 

King.—Ex p. Harris, 2 Ves. & B. 
210, 35 Reprint 298. 

Man.—Kelly y. Kelly, 20 Man. 579, 
16 WestLR 575 [app allowed on oth- 
er grounds! “10. DomlR 343) 323) 
WestLR 953, 3 WestWkly 799]. 

LG Ts t be admitted that one part- 
ner may give assent by conduct as 
well as by words to the uncontrolled 
and unlimited exercise of dominion 
over the partnership funds by the 
other, and that a general assent so 
given may have the same effect as 
regards the other partner’s dealings 
with the funds as if, those dealings 
had been severally and specially au- 
thorized.” Kelly v. Kelly, supra 
[quot Pollock Dig. Partn.]. 

[a] Ratification of sole control of 
bank account.—Knowledge by part- 
ners of the existence and purpose of 
a special bank account opened by one 
partner for the payment of salaries, 
and their acquiescence in the sole 
control of the account by him, con- 
stitutes a ratification thereof by them, 
although they did not expressly au- 
thorize it, and makes them chargea- 
ble on accounting for moneys paid out 
of the account. mith v. Jamison, 
170 App. Div. 78, 157 NYS 507 [aff 
221 N. Y. 526 mem, 116 NE 1076 
mem]. 2 


ne Anthony v. Wheatons, 7 R. I. 
54. Miller v. Ashley, (Or.) 271 P 
596; Kelly v. Kelly, 20 Man. 579, 16 


WestLR 575 [app allowed on other 
grounds 10 DomLR 343, 23 WestLR 
953, 3 WestWkly 7991]. 

[a] In a nontrading partnership, 
the fact that one partner for a num- 
ber of years almost exclusively at- 
tended to the financial affairs is very 
convincing evidence of the acquies- 
cence in, and assent to, that manner 
of doing business, by both partners, 
and the ratification by thé other part- 


Bet Miller v. Ashley, (Or.) 271 P 
55s Sweet v. Morrison, 103 N. Y. 


235, 8 NE 396. 
_ [a] Thus an agreement distribut- 
ing among the partners the work to 
be done and assignigs to one the con- 
ducting of the financial settlements 
gives him a leadership or controlling 
influence in financial questions, but 
does not make him absolute dictator 
over the others as to the firm finances, 
in the absence of a clearly expressed 
intention to that effect. Sweet v. 
Morrison, 103 N. Y. 235, 8 NE 396. 
56. Cotton Plant Oil Mill Co. v. 
Buckeye Cotton Oil Co., 92 Ark. 271, 
122 SW 658. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 226-228] 


fered with by the court unless he is clearly acting il- 
legally or in breach of his trust.°? If, after the man- 
agement has been intrusted to one partner, the other 
nevertheless participates actively in the manage- 
ment, they become equally responsible.°§ 

The reservation of control of the management by 
one of two contracting parties to himself will not 
defeat the mutual intention to copstitute a partner- 
ship.°® 

Difference of opinion. In the event of difference 
of opinion between the partners as to the manage- 
ment or conduct of the partnership business, the 
majority governs,°° statutes in some jurisdictions so 
providing,®+ although it has been held that a ma- 
jority cannot change the nature or location of the 
partnership business.°2 A partner who protests 
against the methods by which his copartner runs the 
business, but aceepts his share of the profits over a 
long period, cannot complain, on accounting, of those 
methods.°? 

[§ 227] 14. Accounts and Statements®°*—a. Books 
of Account.®® In the absence of an agreement on 
the subject, the duty of keeping full and accurate 
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‘ Cross references: ‘ 
Discovery of partnership books in ac- 
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ner the duty to keep books is on him,°* unless, where 
the business is run without books, awith the knowl- 
edge and consent of the other partners.°® Where the 
articles of copartnership soe that one partner 
shall keep an account of partnership dealings, a com- 
plaint that he has not kept a book account is unrea- 
sonable where there is no such firm business as to 
require accounts.7® The books should be kept at the 
firm’s place of business,’ as each partner is entitled 
to have free access to them.‘2 When the duty of 
keeping books of account for the firm is assumed by 
a partner, the entries will be treated as conclusive 
against him.7® The correctness of the bookkeeping 
of one partner can be questioned by a copartner who 
is not in pari delicto,’* and who is not chargeable 
with laches.7® A solvent partner is entitled to retain 
the firm books as against the trustee in bankruptey 
of a copartner.*® A partner who has no share in the 
good will of the business is not entitled during the 
partnership to extract from the books of the firm 
the names and addresses of customers for the pur- 
pose of soliciting such customers on his own behalf 
after the termination of the partnership.‘* 

[§ 228] b. Statements of Account during Contin- 
uance of Partnership.’® It is the duty of the man- 
aging partner to render accounts of the management 
of the business,‘® and a partner acting as trustee for 
the firm must render a full and exact account of his 
but one purchase, which exhausted 


the entire firm capital, the only sale 
Discov- 


accounts of the partnership business, in proper 
books,®® or of seeing that such accounts are kept by 
a third person to whom the management of the busi- 
ness has been intrusted,®* rests equally on each part- 
ner; but if one of the partners is the managing part- 
57. Cameron v. Willis, (Alta.) 9 65. — 
WestLR 224. 
58. McAlpine v. Millen, 104 Minn. 
289, 116 NW 583. 
59. Wilke v. Simon, 46 S. D. 422, 
193 NW 666. 
60. Ala.—Johnston v. Dutton, 27 
Ala. 245. 
Ark.—Cotton Plant Oil Mill Co. v. 
Buckeye Cotton Oil Co., 92 Ark. 271, 
122 SW 658. 
Cal.—Dougherty v. Creary, 30 Cal. 
290, 89 AmD 116. 
Ill.—Chicago, ,etc., R. Co. v. Hoyt, 1 
TH 374. 
Iowa.—Western Stage Co. v. Walk- 
er, 2 Iowa 504, 65 AmD 789. 
N. Y.—Livingston v. Lynch, 4 
Johns. Chi ooo: 
Okl.—Anderson v. Whitener, 127 
OI 2734, 9200, Pew5e: 
Pa.—Markle v. Wilbur, 200 Pa. 457, 
50 A 204; Peacock v. Cummings, 46 
Pa. 434, 5 Phila. 253. 
Tex.—Oil Lease, etce., Syndicate v. 
Beeler, (Civ. A.) 217 SW 1054, 1056 
[eit Cyc]. 
Eng ‘ s, 2 Turn. & R. 
496, 12 EngCh 496, 37 Reprint 1191; 
Highley v. Walker, 26 T. L. R. 685. 


[a] A warrant of attorney signed 
in the firm name by a majority of the 
partners is sufficient to authorize the 
use of the firm name in a suit upon 
a contract made by the firm. Clarke 
v. Slate Valley R. Co., 1386 Pa. 408, 
20 A 562, 10 LRA 238. 

Dissension as cause of dissolution 
see infra § 787. 

61. See statutory provisions. 

[a] Statute applied.— Under a 
statute providing for the decision, by 
a majority, of differences arising as 
to ‘ordinary matters connected with 
the partnership business,” the desire 
of two partners to introduce a son of 
one of: them into the partnership 
works, to learn the business, against 
the objections of the third partner, is 
such a matter. Highly v. Walker, 26 
dar R685: 

62. Abbott v. Johnson, 32 N. H. 
9; Zabriskie v. Hackensack, etc., R. 
Cons Nai diss nee LT 8; 09:09 AnD: (Ge 
Jenning’s App., 2 Mon. (Pa.) 184, 16 
A 19, 2 LRA 438. 

63. Aron v. Wagner, 98 N. J. Eq. 
50,129 A 741 [aff 99 N. J. Eq. 416, 131 
A 921]. 

64. Accounting between partners 
generally see infra § 834 et seq. = 


[47 Cc. J.—50] 
é 


tion between partners see 
ery § 112. 

Duty to keep accounts as affecting 
charges and credits on accounting 
see infra § 967. 

Presumption as to partners’ knowl- 
edge of entries in books see infra § 
964 


Right to firm books on dissolution 
see infra § 874. 


66. Fla.—Chandler v. Sherman, 16 
Fla. 99. 
Ilowa.—Morris v. Griffin; 83 Iowa 


827, 49 NW 846. 
Ky.—Funk v. Leachman, 4 Dana 24. 
La.—Richardson v. Pumphrey, 2 
La. Ann. 448. Compare Theall v. 
Lacey, 5 La. Ann. 548 (holding that 
the keeping of regular books of ac- 
count is not to be expected in a part- 


nership orally contracted between 
mother and son for conducting a 
plantation). ‘ 


Mich.—Godfrey v. White, 43 Mich. 
171, 5 NW 243. 

Va.— Clarke v. ‘Clarke, 125 Va. ‘68, 
99 SE 664; Ryman vy. Ryman, 100 Va. 
20, 40 SE 96. 

Wis.—Knapp v. Edwards, 57 Wis. 
191, 15 NW 140. 

67. Haney v. Miller, 4 OntWN 
992, 24 OntWR 354, 10 DomLR 212. 

68. Wooley v. Mattingly, 204 Ky. 
699, 265 SW 302; Benedetto v. Di 
Bacco, 83 W. Va. 620, 99 SE 170; Gay 
v. Householder, 71 W. Va. 277, 76 SH 
450, AnnCas1914C 297. 

[a] Kule not applied.—W here 
both partners are illiterate, no real 
system of bookkeeping employed, the 
books not regularly kept nor reliable, 
due to the fault of the partners, and 
the same bookkeeper and methods of 
bookkeeping employed w'hile one part- 
ner was absent and the business in 
charge of the other as when the busi- 
ness was under the control of the 
former, the latter will not be held 
responsible to the former for his neg- 
lect to keep proper books of account 
during the former’s absence. Pou- 
lette v. Chainay, 236 Mass. 602, 129 
NE 290. 

69. Wooley v. Mattingly, 204 Ky. 
699, 265 SW 302 

70. Kennedy V. Porter; 2109 Ne Y- 
526, 17 NE 426 (so holding where a 
firm was organized for the purchase 
of a certain stock, of which there was 


made being by the partners them- 
selves, and the money received being 
distributed by their agent, and where 
no partner ever inquired for an ac- 
count, or failed to receive information 
of firm transactions which he de- 
sired, or expressed any ignorance of 
the partnership dealings). 

71. Greatrex v. Greatrex, 1 De G. 
& S. 692, 63 Reprint 1254; Goodman 
v. Whitecomb, 1 Jac. & W. 589, 37 Re- 
print 492. 

72. Us Si Bank v.. Binney, , 238) k* 
Cas. No. 16,791, 5 Mason 176; Saun- 
ders v. Duval, 19 Tex. 467; Benedetto 
Vv. Di Bacco; 83iw:. Va 1620.0 99s SE 
170; Taylor v. Rundell, 1 Y. & Coll. 
128, 20 EngCh 128, 62 Reprint 821 [aff 
aes 222, 19 EngCh 222, 41 Reprint 


_{a] Inspection by agent.—The 
right to inspect the firm’s books con- 
ferred upon partners by statute in- 
cludes the right to have such inspec- 
tion made by a partner’s agent to 
whom no reasonable objection can be 
made by the other partners. Bevan 
v. Wabb, [1901] 2 Ch. 59, 2 BRC 9538. 


73. Lewis v. Loper, 54 Fed. 237; 
Caswelle an Vitazandyes 19 NiyY Saris 
Stidger v. Reynolds, 10 Oh. 351; 


Rohr v. Pearson, 16 Or. 325, 14 P 297. 

74. Carpenter v. Camp, 39 La. Ann. 
1024, 30 S 269. 

[a] Cancellation of indebtedness to 
firm on books.—Where one of equal 
partners in a mercantile business 
charges off on the firm’s books ac- 
counts due to the firm from farms 
owned equally by the partners, the 
method is only one of bookkeeping, 
and neither party loses nor becomes 
indebted to the other in any amount. 
Cole v. Hayutin, (Ark.) 160 SW 1084. 

75. Lewis v. Looper, 54 Fed. 237; 
Shoemaker v. Shoemaker, 92 SW 546, 
29 KyL 134. 

76. Ex p. Freeman, 4 Deac. & C. 
404; Ex p. Finch, 1 Deac. & C. 274. 

77. Trego v. Hunt, HAUS 9G] PAY Cone 
12 HRC 442. 

78. Account stated as between 
partners see Accounts and Account- 
ing §§ 298, 325. 

Statements as affecting charges 
and credits on accounting see infra. §§ 
967, 986. 

79. Aldecoa v. Warner, 16 Philip- 
pine 423. 
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transactions and of all moneys received by him.®°® 
Statements of account, whether taking the form of 
periodical balances on the firm’s books*! or of formal 
documents interchanged among the partners,*? or 
otherwise, are generally conclusive upon the part- 
ners, unless impeachable because of fraud or mutual 
Failure of a partner to examine such 
accountings and complain promptly of any mistakes 
therein, and consequent acquiescence in the correct- 
ness of the statements, operate as a bar to any sub- 
sequent claim inconsistent with them,** unless the 
statements are in violation of the partnership con- 


mistake.&# 


tract. 5° 


[§ 229] 15. Arbitration of Differences.*® 
courts are not inclined to enforce provisions in part- 
nership articles that disputes between partners shall 
be submitted to the decision of arbitrators either di- 


80. Swanton v. Jacks, 30 Cal, A. 
66s Lo IP Le: 
81. Lewis v. Loper, 54 Fed. 237; 


Meguiar v. Helm, 91 Ky. 19, 14 
949, 12 KyL 757. 

[a] Thus, where partners have 
construed the contract of partner- 
ship by monthly entries on the books 
for a period of seven years, they will 
not be allowed to open the accounts 
and have a readjustment of balances 
that contradicts such construction. 
Meguiar v. Helm, 91 Ky. 19, 14 SW 
GAO W LQ cikcyle, 751s, 


SW 


82. Stretch v. Talmadge, 65 Cal. 
5L0; 40P5a3: 
83. Gage v. Parmelee, 87 Ill. 329; 


Broderick v. Beaupre, 40 Minn. 379, 42 
NW 83; Dobbins v. Tatem, (N. J. Ch.) 
25 A 544. But see Foster v. Mitchell, 
38 OntWN 425, 20 OntWR 754 [app 
dism 3 OntWN 1509, 22 OntWR 571, 
3 DomLR 888] (holding that, where 
one partner of four makes up a part- 
nership account for the purpose of 
settling the claim of two of the oth- 
er partners in the business, which is 
accepted by the fourth partner, as 
satisfactory to him, the fourth part- 
ner is not thereby estopped from go- 
ing behind that account, upon disso- 
lution of the partnership, except as 
to the valuation placed in the account 
upon the items, except book accounts, 
making up his capital). 


84. Shoemaker v. Shoemaker, 92 
SW 546, 29 Kyl 134; Broderick v. 
Beaupre, 40 Minn. 379, 42 NW 83; 


Heartt v. Corning, 3 Paige (N. Y.) 
566; Atwater v. Fowler, 1 Edw. (N. 
Y.) 417; Keys v. Baldwin, 10 Oh. 
Dec. (Reprint) 271, 19 CincLBul 376. 
See Lynch v. Bitting, 59 N. C. 238 
(holding that occasional calculations 
of interest and summing up of re- 
sults are not statements of an ac- 
count). 

[a] Annual accountings made 
simply to ascertain net profits are 
not inconsistent with a provision in 
the partnership articles by which one 
partner guaranteed that the other’s 
share of the profits should amount to 
a fixed sum. Broderick v. Beaupre, 
40 Minn. 379, 42 NW 83. 

85. Keith v. Rust Land, etc., Co., 
167 Wis. 528, 167 NW 432, 169 NW 428. 

[a] Thus the retention by one 
partner of a statement sent by his co- 
partners, charging him with an equal 
amount of the purchase price of lands 
bought by the partnership, does not 
make the statement binding upon him, 
where such charge is in violation of 


the partnership contract. Keith v. 
Rust Land, ete., Co., 167 Wis. 528, 
167 NW 432, 169 NW 428. 

86. Cross references: 
Arbitration and award: 

Generally see a dame ey and 


Award 5 C. J. 

In connection with distribution and 
settlement between partners see 
infra §§ 895-899. 

Submission of partnership contro- 
versy with third Las to arbitra- 

tion see infra § 3 
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rectly, by decree for specific performance, or & a 
refusal to entertain an action for dissolution and 
settlement by a partner who refuses to abide by the 
provision.’*? ‘If, however, the partners have lawfully 
submitted their differences to arbitration and an 
award has been regularly made, the courts will rec- 
ognize and enforce it.*® 
confined to the matters agreed to be arbitrated.*? 

[§ 230] 16. Services and Compensation.°° 
each member of a partnership is under legal obliga- 
tion, unless exempted therefrom by agreement, to 
devote his time and efforts to a reasonable extent to 


The award must be strictly 


Since 


the partnership business,®* the general rule follows 


The 


87. Meaher v. Cam oar RATA: 
Page v. Vankirk, 1 Brewst. (Pa.) aR 
6 Phila. 264; Dawson vy. Fitzgerald, 
Ex. D. 257; Agar v. Macklew, 2 Sim. 
oe 418, 1 BngCh 418, 57 Reprint 

88. Cal.—lFulmore v. McGeorge, 91 
Cal. 610728 912. 

Del.—Du Pusey v. Du Pont, 1 Del. 


WhaeszZe 
N. H.—Gibson y. Moore, 6 IN ele 
547. mee SN 


Tenn.—Piper v. Smith, 1 Head 93. 

Vt.—Lamphire v. Cowan, 39 Vt. 420. 

Eng.—Lingood v. Eade, 2 Atk. 501, 
26 Reprint 702; Hutchinson v. Whit- 
field, Hayes 78; Green v. Waring, W. 
Bk 475, 96 Reprint 275. 

[a], If the award has proceeded 
upon a mistake, an account may be 
directed by the court, notwithstand- 
ing all matters of difference were ex- 
pressly submitted to the arbitrators. 
Spencer v. Spencer, 2 Y. & J. 249, 148 
Reprint 911. 


89. De Pusey v. Du Pont, 1 Del. 
Ch. 82. 
90. Compensation for services: 


action for see infra § 256. 
n: 
Continuing business on death of a 
partner see infra § 673. 
Partnership of attorneys see Attor- 
ney and Client § 118. 
Winding up business: 
Ore deth of a partner see infra § 


On dissolution generally see in- 
fra § 867. 
On rescission of partnership agree- 
ment for fraud see supra § 54. 
Profits as wages see Master and Serv- 
ant §§ 209-212, 242-249. 
ices of agreement for see infra § 


91. U. S.—Whitney v. Dewey, 158 
Fed. 385, 86 CCA 21. 


Ida.—Valentin v. Sarrett, 25 Ida. 
isyalie(os bese Soe seye 
Tll.—Street v. Thompson, 229 IIl. 


613, 82 NE 367; Ligare v. Peacock, 


109. Til, 94. 
pO or v. Boies, 139 lowa 253, 
1115) NW 938 


Ka eee its v. Weiler, 101 Kan. 
294, 166 P 235, LRAI9I7F 571. 


Ky. ——Bemiss Vv. Widows’, etc., 
Home, 191 Ky. 316, 230 SW 310. 
Mich.—Arthur v. McCallum, 195 


Mich. 618, 162 NW 118. 

INGE arclay v. Barrie, 209 N. Y. 
40, 102 NE 602, 47 LRANS 839, 
AnnCas1913D 11438. ‘ 

Pa.—Marsh’s App., 69 Pa. 30, 8 


AmR 206. 
S. C.—Edwards v. Johnson, 90 S. C. 
90, 72 SE 638; Talbert v. Hamlin, 86 


S. C. 523, 68 SE 764. 


v. Summit Coal 
Min, Co., 72 Wash. 679, 131 P 262. 
W. Va.—Hyre v. Lambert, 37 W. 


Va. 26, 16 SE 446. 

Wis.—Emerson v. Durand, 64 Wis. 
111, 24 NW 129, 54 AmR 593. 

Engaging in other business see in- 
fra § 249. 

92. U. S.—Rugegles v. Buckley, 175 


that, in the absence of an agreement therefor, a part- 
ner is not entitled to compensation, other than his 
share of the profits, for his services to the firm, how- 
ever valuable they may be;°? and. it is so provided 


Fed. -57;.°99) CCA a 27 LRANS 541, 
20 AnnCas 1057 [reh den 177 Fed. 
395, 101 CCA 547]; Lyman v. Lyman, 
15 F. Cas. No. 8,628, 2 Paine 11. 

ae ma ace v. Huber, 29 Ala. 

Ark.—Batson v. Drummond, 158 
Ark. 29, 249 SW 547; Haller v. Willa- 
mowiez, 23 Ark. 566. 

Cal.—Cooper v. Industrial Ace. 
Commn., 177 Cal. 685, 171 P 684; Fer- 
em v. Olson, 176 Cal. 652, 169 P 386; 
Nevills v. Moore Min. Co., 135 Cal. 
561, 67 P 1054; Moynihan v. Drobag, 
124 Cal. 212, 56 P 1026, 71 AmSR 46; 
Osment v. McElrath, 68 Cal. 466, 9 
P 731, 58 AmR 17; Cook v. Bryson, 
(A.) 265 P 289; Wright v. Robinson, 
51 Cal. A. 461, 197 P 149. 

Colo.—Peck y. Alexander, 40 Colo. 
SO Od Pes. 

Del.—Reybold v. Dodd, 1 Del. 401, 
26 AmD 401. 

D. C.—Stones v. Fowlkes, 29 App. 
379; Baker v. Cummings, 8 App. 515. 

Fla.—Gonzalez v. Smith, 66 Fla. 85, 
62 S 913. 

Ga.—Maynard v. Maynard, 147 Ga. 
178, 93 SE 289, LRA1918A si; Bishop 
Vv. Pendley, 138 Ga. 738, 76 SE 63. 

Ida.—Valentin v. Sarrett, 25 Ida. 
517, 188 P 834. 

Til. —Street v. Thompson, 229 fll. 

Burgess v. Badger, 


613, 82 NE 367; 

124 Til. 288, 14 NE 850; Ligare v. 
Peacock, 109 ‘Til. 94; King v. Hamil- 
ton, 16 Tl. 190; Roach We eae 16 
Di sTs Heckard Ve May, 57 TH As 205 
Cook v. Phillips, 16 Ill. A. 446; Ger- 
ard v. Gateau, 15, Ill. A. 520 

Ind.—McBride v. Stradley, 103 Ind. 
465, 2 NE 358. 

Towa.—Roth v. Boies, 139 Iowa 253, 
115 NW 930; Boardman v. Close, 44 
bet 428; Levi v. Karrick, 13 Iowa 

Kan.—Rains v. Weiler, 101 Kan. 
294, 166 P 235, LRA1917F 571; In- 
sley.'v. Shire, 54) Kang 798,739) Py t13) 
45 AmSR 308. 

Ky.—Burgan y. White, 223 Ky. 79, 
2 SW (2d) 1067; Farley v. Epling, 217 
Ky. 106, 288 SW 1041; Luke v. Bur- 
gess, 209 Ky. 800, 802, 273 SW 452 
[cit Cyc]; Crutchfield v. Robinson, 
208 Ky. 178, 270 SW 778; Bemiss v. 
Widows’, etc., Home, 191 Ky. 316, 319, 
230 SW 310 [cit Cyc]; Robertson v. 
Mechanics’, Trust, etc., Bank, 184 Ky. 
287, 211 SW 858: Blair vy. Fraley, 172 
Ky. 570, 189 Sw 886; Caldwell v. 
Lang, 101 SW 972, 31 KyL 237; Whit- 
ney v. Whitney, 88 SW 311, 27 KyL 
1197; Chamberlain v. Sawyers, 32 SW 
475, 17 KyL 716; Lee v. Lashbrooke, 
8 Dana 214; Current v. Talbott, 4 Ky. 
Op: £95; Woolridge v. Cabaniss, 2 Ky. 
Op. 58. 

La.—Taylor v. Ragland, 42 La. Ann. 
1020, 8 S 467; Mills v. Fellows, 30 La. 
Ann, 824. 

Md.—Bevans v. Sullivan, 4 Gill 383. 

Mich.—Arthur v. McCallum, 195 
Mich. 618, 162 NW 118; Thompson v. 
Noble, 108 Mich. 19, 65 NW _ 568; 
Pierce v. Pierce, 89 Mich. 233, 50 NW 
851; Major v. Todd, 84 Mich. 85, 47 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 230] 


by statute in a number of jurisdictions.°* 
ing partner is generally held to be in no different 
position than any other with respect to the applica- 
tion of this rule;®* and, similarly, a partner who 
does all the work for the firm business, or devotes all 
his time thereto, while his copartner does no work 
and devotes no time, bas been denied compensation in 
agreement therefor.®° 
there is authority to the effect that, where one part- 
ner has been intrusted with the management and 


the absence of 


NW 841; Hopkins Mfg. Co. v. 
Ruggles, 51 Mich. 474, 16 NW 862; 
Heath v. Waters, 40 Mich. 457. 


Minn.—Sons v. Sons, 151 Minn. 334, 
186 NW 809. 
53 


Miss.—Randle vv. 
Miss. 176. 

Mo.—Gaston v. Kellogg, 90 Mo. 104, 
3 SW 589; Reily.v. Russell, 34 Mo. 
524; Inglis v. Floyd, 33 Mo. A. 565. 

Mont.—O’Meara v. McDermott, 40 
Mont. 38, 104 P 1049; Galigher v. 
Lockhart, 11 Mont. 109, 27 P 446. 

Nebr.—Warren v. Raben, 33 
380, 50 NW 257; Lamb v. Wilson, 3 
Nebr. (Unoff.) 505, 97 NW 325. See 
Efner v. Reynolds, 105 Nebr. 646, 
649, 181 NW 552 (holding that “in 
commercial partnership the right of a 
partner to compensation for individu- 
al services depends on contract, and 
in absence of an agreement for such 
compensation a claim therefor is test- 
ed by the laws governing partner- 


Richardson, 


ships’’). 

Nev.—Folsom v. Marlette, 23 Nev. 
ZH O49 P39: 

N. J.—Coddington v. Idell, 29 N. J. 
Ea. 504. é 

N. Y.—Evans v. Warner, 20 App. 
Dive 230,147, NYS:-16; —~Gilhooley v. 


Hart, 8 Daly 176; McDermott v. Ross- 


ney Contracting Corp., 13 Misc. 
759, 228 NYS 1: Eckert v. Clark, 14 
Mise. 18, 35 NYS 118; Caldwell v. 


Leiber, 7 Paige 483; Bradford v. Kim- 
berly, 3 Johns. Ch. 431; Franklin v. 
Robinson, 1 Johns. Ch. 157: Dough- 
erty v. Van Nostrand, Hoffm. 68. 

Ne *C.—Butner -v.2 Vemly,; 58 -N. iC. 
148; -Anderson. v2 Taylor, °377- Nw 'C. 
420. 38 AmD 689; Philips v. Turner, 
22 N. C. 123; Buford v. Neely, 17 N. 
C. 481. 

Na DH=Wisner vi -Mield, W- INZ—D: 
257, 91° NW 67. 


St. 190; Shumard v. Gano, 18 Oh. Cir. 
Ct. 871, 8 Oh. Cir. Dec. 370; Lyghtel 
vy. Collins. 11 Oh. Dec. (Reprint) 161, 
25 CincLBnl] 125; Mvers v Kirby. 9 
oF Dec. (Reprint) 297, 12 CinecLBul 
7 


Or.—Mann v. Flanagan. 9 Or. 425. 

Pa.—Rolshouse v. Wally, 272 Pa. 
506, 116 A 474; Deln v. Edlis, 190 Pa. 
25, 42 A 462; Lindsey v. Stranahan, 
129 Pa. 635, 18 A 524; Marsh’s App., 
69 Pa. 30, 8-AmR 206; Matter of Fry, 
4 Phila. 129. 


SHe\—Talbert vo Hamlin, 869S!°C: 
523. 68 SE 764. 
Tenn.—Ashe v. Webb, 142 Tenn. 


436. 217 SW 654; Murray v. Johnson, 


1 Head 353; Piper v. Smith, 1 Head 
93. 

Tex.—Wilson v. Hunt, (Civ. A.) 270 
SW 2638. 


Utah.—Hannaman v. Karrick, 9 
Wtah i286,<838 Pe 1039> 

Vt.—Cheeny ve Clark, 3: Vite 434, 23 
AmD 219. 

Va.—Scott v. Boyd, 101 Va. 28, 42 
SE 918; Frazier v. Frazier, 77 Va. 
775; Forrer v. Forrer, 29 Gratt. (70 
Va.) 134. 

Wash.—Roediger  v. Reid, 133 
Wash. 608, 234 P 452, 238 P 581; 
Sandberg v. Scougale, 75 Wash. 313, 
134 P 1051; Boothe v. Summit Coal 
Min. Coz, 72 Wash. 679, 683, 131 P 
252 [eit Cye]. 

W. Va.—kKyle v. Griffin, 76 W. Va. 
214, 85 SE 559; Gay _v. Householder, 
71 W. Va. 277, 76 SE 450, AnnCas 
1914C 297; Smith v. Brown, 44 ps 
Va, 342, 30 SE Loose Laylor Vv. Dorr 
43 WieVa. 35lq 27 ‘SE 3173. Hoyre: Vv. 
Lambert, 37 W. Va. 26, 16 SE 446; 


f 
€ 


Nebr. 
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A manag- 


However, 


Roots v. Mason City Salt, etc., Co., 
27 W. Va. 483. 

Wis.—Drew v. Ferson, 22 Wis. 651. 

Eng.—Holmes v. Higgins, LL, Bi & 
Cho 8) CH 33,5107 Reprint, 28); 
Brock y. Brown {cit Thompson Vv. 
Williamson, 7 Bligh N. S. 437, 5 Re- 
print 835]. 

B. C.—Smith v. Corbett, 16 West 
LR 257. 

Ont.—Merriam v. Kenderdine Real- 
ty Co., 34 Ont. L. 556, 9 OntWN 127, 
25 DomLR 869, 8 BRC 899 [dism app 
8 OntWN 617]; Fitzgerald v. McGill, 
5 OntWR 769. 

[a] The husband of a partner, 
who is not employed by the firm, but 
represents his wife in its business, 
she being obligated by the articles of 
copartnership to employ and pay a 
suitable person to aid in the busi- 
ness, has no more right to compen- 
sation from the firm for his services 
than she would have if she personally 
had assumed the management of the 
business. Dupuy v. Sheak, 57 Iowa 
261, 10 NW 781. 

[b] Service by ‘firm with a com- 
mon member.—A partner to whom 
statements are rendered covering 
charges for services to the firm by 
another firm of which his copartner 
is also a member cannot object to the 
rate charged after failing for a num- 
ber of years to question the charge, 
which appeared regularly in the 


statements. Bennett v. McKay, 6 
Newfoundl. 178, 462. 

[c] As between a partner and a 
subpartner who has an interest in 


the former’s interest in the partner- 
ship, the former cannot claim com- 
pensation for services to the firm, in 
the absence both of a provision in 
the partnership articles and of an 
agreement between him and the sub- 
partner, allowing him compensation. 
Eckert v. Clark, 14 Misc. 18, 35 NYS 
118. 

93. See statutory provisions. 

[a] Statute applied.—Under such 
a statute a partner is not entitled to 
compensation, even though he has as- 
sumed a position of responsibility 
and difficulty for a number of years. 
Re Dart,.25 Man. 258, 23 DomLR 399, 
30 WestLR 809, 8 WestWkly 173. 

[b] Waiver of statute by agree- 
ment.—A statute providing that part- 
ners are not entitled to compensa- 
tion for their services is waived if 
the parties otherwise agree. Curtin 
v. Moroney, 117 Okl. 276, 246 P 232. 

Arig Ark.—Pierce v. Scott, 37 Ark. 
308. 

Colo.—Peck v. Alexander, 40 Colo. 
SO ho eae aoe 

Ky. —Robertson v. Mechanics’ 
Trust, etc., Bank, 184 Ky. 287, 211 SW 
858; Whitney v. "Whitney, 88 SW 311, 
27 KyL 1197. Contra Mattingly v. 
Stone, 35 SW 921, 18 KyL 187. 


Nebr.—Efner v. Reynolds, 105 
Nebr. 646, 181 NW 552. 
S. C.—Talbert v. Hamlin, 86 S. C. 


523, 68 SE 764. 

W. Va.—Hyre v. Lambert, 37 W. 
Va. 26, 16 SE 446. 
ei Raye ea hecge v. Smith, 5 Ir. Eq. 

ule 

Ont.—Merriam v. Kenderdine Real- 
ty Co., 34 Ont. L556, 9 OntwN 127; 
25 DomLR 369, 8 BRC 899. 

See Myers v. Hart, 152 La. 105, 92 
S 750 (holding that, where, under a 
partnership agreement, the managing 
partner owed his entire time and 
services to the management of the 
partnership without remuneration, he 
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control of the business, or devotes all his time there- 
to, while his copartners perform no service for the 
firm, an agreement to compensate the active part- 
ner will be implied,®® particularly where both part- 
ners agreed to contribute services.®? 
nying compensation in the absence of agreement ap- 
plies even where one partner has put into the firm 
business more time or service, or both, or service of 
ereater value, than the other.°® 

Agreement for compensation. 


The rule de- 


An agreement made 


was not entitled to salary for work 
done for the firm in a capacity oth- 
er than as manager). 

[a] The rule applies to a partner 
who edits and manages a newspaper. 
Pierce v. Scott, 37 Ark. 308; Efner v. 
Reynolds, 105 Nebr. 646, 181 NW 552. 

95. Cole v. Cole, 119 Ark. 48, 177 
SW 915; Bemiss v. Widows’, etc., 
‘Home, 191 Ky. 316, 319, 230 SW 310 
[cit Cyc]; Thompson v. Noble, 108 
Mich. 19, 65 NW 563; Heath v. Wa- 
ters, 40 Mich. 457; Talbert v. Ham- 
lin, 86 S.C. Owes 68 SE 764. 

[a] The illness of a partner, being 
one of the risks incidental to part- 
nership business, does not give an- 
other partner any claim for compen- 
sation for services in conducting the 
entire business in the absence of 
agreement therefor. Cole v. Cole, 119 
Ark. 48, 177 SW 915; Heath v. Wa- 
ters, 40 Mich. 457. 

96. Iowa.—Morris v. Griffin, 83 
Iowa 327, 49 NW 846. See Mondamin 
Bank v. Burke, 165 Iowa 711, 147 NW 
148 (holding that, although no con- 
tract to pay for services of a part- 
ner will be implied from the mere 
fact of his giving to the business 
more time, labor, and attention than 
the others, yet where he has had full 
charge of the business, while the 
others have tacitly or expressly ac- 
quiesced therein and devoted their 
time to their own affairs, an agree- 
ment to compensate will be more 
readily implied than where all are 
giving equal attention to the busi- 
ness). 

Kan.—Rains v. Weiler, 101 Kan. 
294, 166 P 235, LRA1917F 571. 

Minn.—Sons v. Sons, 151 Minn. 334, 
186 NW 809. 

N. Y.—Bradford v. Kimberly, 3 
Johns. Ch. 431. 

Tex.—Hooker  v. 60 
Tex. 524. 

Wash.—In re Levy, 125 Wash. 240, 
215 P 81s 

Wis.—Emerson v. Durand, 64 Wis. 
111, 24 NW 129, 54 AmR 598. 

“A case where an active and man- 
aging partner devotes his whole time 
and attention to a partnership busi- 
ness at the instance of other part- 
ners, who are attending to their in- 
dividual business and giving no time 
or attention to the business of the 
firm, presents unusual conditions 
which take the case out of the gen- 
eral rule as to compensation and war- 
rants the implication of an ae eceae 
to pay compensation.” Vv. 
Weiler, 101 Kan. 294, 299, 166 > 235, 
LRA1917F 571. 

97. Mattingly v. Stone, 35 SW 921, 
18 KyL 187; Sons v. Sons, 151 Minn. 
334, 186 NW 809. \ 

98. Cal.—Osment v. McElrath, 68 
Cal. 466, 9:P 731,58 AmR 17. 

Tda.—Valentin’ v. Sarrett, 25 Ida. 
517, 138 P 834. 

lowa. —Roth v. Boies, 139 Iowa 2538, 
115 NW 930. 

Ky.—Farley v. Epling, 217 Ky. 106, 
288 SW 1041; Bemiss v. Widows’, 
etc., Home, 191 Key. 316,319; 230 Sw 
310 [cit Cyc]; Robertson v. Mechan- 
ics’ Trust, etc., Bank, 184 Ky. 287, 211 
SW 858; Blair av Fraley, 172 Ky. 570, 
189 SW 886; Whitney v. Whitney, 88 
Swe sez KyL 1197. 

N. Y.—Bradford v. Kimberly, 38 
Johns. Ch. 4381; Franklin v. Robin- 
wen 1 Johns. Ch. 157. 


Williamson, 


D.—Wisner vy. Field, 11 N. D. 
257, “91 NW 67. 
Pa.—Marsh’s ADD) O90) “eae se 8 
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by the partners, either in the partnership articles or 
upon a valid consideration outside of them, for the 
allowance of compensation for services to the firm, 


will be enforced by the courts.®® 


ment may be express or it may be the result of fair 
inference from the conduct and 
course of dealing of the partners and the cireum- 
stances of the particular partnership.* 
ment that each partner shall draw a lke amount in- 


and reasonable 


AmR 206; Beatty v. Wray, 19 Pa. 
516, 57 AmD 677 

Wash.—Boothe v. Summit Coal 
Mins Gosencw Wash 619, et Probes 


Williams v. Pedersen, 47 Wash. 472, 
92 P 287, 17 LRANS 384. 

Newfoundl.—Bennett v. McKay, 6 
Newfoundl. 178, 462. 

“In the absence of a contrary con- 
tract or understanding, each is ex- 
pected to do his best without other 
reward than the general benefit. It 
can seldom be supposed that each 
one will be as valuable or as skillful 
or as useful or as industrious as the 
other. The diligent partner’s rem- 
edy for a failure of duty by the oth- 
er is to ask a dissolution, but the 
law cannot measure the unequal 
services nor settle the comparative 
value of each, in order to reward the 
more diligent.’’ Valentin v. Sarrett, 
25 Ida. 517, 520, 138 P 834, 835 [quot 
2 oo Partn. § 770). 

9. Maynard v. Maynard, 147 Ga. 
178, 93 SE 289, LRA1918A 81; Gray 


v. Hamil, 82 Ga. 31D, LO SHY 7205; 6 
LRA 72. 
[a] Consideration.—A voluntary 


modification of a partnership con- 
tract by the partners, so as to relieve 
one partner of duties originally as- 
sumed by him and to provide for the 
payment of a salary to another part- 
ner for the assumption of those du- 
ties, is supported by a valid consider- 
ation, where it is conditioned upon 
the continuance of the partnership 
contract by the latter partner, who 
has an unqualified power under the 
contract to terminate it at his will. 
Trigg v. Shelton, (Tex. Commn. A.) 
aa 209 [rev (Civ. A.) 226 SW 
7 

{b] Fraud as affecting agreement. 
—(1) A managing partner, by his at- 
tempt to defraud his copartner, loses 
his absolute right to compensation as 
provided in an agreement that he 
should be compensated for faithful 
services. Tevander v. Ruysdael, 253 
Fed. 918, 166 CCA 18 [certiorari den 
248 U. S. 585 mem, 39 SCt 182 mem, 
63 L. ed. 433 mem]. (2) Under such 
circumstances, the managing partner 
is not deprived of his right to a rea- 
sonable salary for his services. Tev- 
ander v. Ruysdael, 299 Fed. 746. 

[c] Compensation as item of busi- 
ness expense.—Under a provision in 
partnership articles that one part- 
ner shall receive a weekly sum for 
his services, “to be charged as an 
item of expense of the copartnership 
business and as one of the overhead 
charges thereof,’ such payments are 
contingent upon the continuance of 
the firm as a going concern, earning 
enough to meet the overhead, includ- 
ing such weekly allowance. Fein- 
bloom vy. Friedman, 211 App. Diy. 72, 
74, 206 NYS 617. 3 

[d] Allowance of commission on 
incompleted sales.—Where, under a 
provision in the partnership agree- 
ment, one partner is in char ge of the 
sale of partnership lots, and is to be 
paid a percentage of the gross 
amount of sales, but does not guaran- 
tee payment of the purchase money, 
his commission is earned when he 
makes a sale, and is not limited to 
a percentage of the cash received, 
where, because of defaults, it is nec- 
essary to sell some of the lots a sec- 
ond or third time. Parish v. Barnum, 
306 Ill. 618, 138 NE 147 [rev 223 ll. 
AS kel 
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Such an agree- 
ment.® 


An agree- 


[e] Agreement as affecting rights 
of assignee of partner’s share.— 
bona fide arrangement between part- 
ners for the payment of compensa- 
tion for work done for the partner- 
ship is a matter of management or 
administration, under a statute giv- 
ing an assignee of the share of a 
partner no right to interfere in.the 
management or administration of the 
partnership business, and requiring 
him to accept the account of profits 
agreed to by the partners, and there- 
fore cannot be attacked by such as- 
Be In re Garwood, [1903] 1 Ch. 


{f{] Particular agreements con- 
strued.—(1) A partnership agreement 
providing that one partner shall have 
the management and control of the 
business, but shall not receive any 
salary until the partnership is ready 
to begin actual business, contem- 
plates-that Hé*shall receive a salary 
when actual operations begin. Koeh- 
ler v. Hunter, 166 Ark. 27, 265 SW 
972. (2) The agreement of one part- 
ner, on entering an equal partnership, 
that he will pay half the wages and 
half of other expenses, nothing being 
said as to any amount to be paid the 
other partner, is not an agreement 
that the latter shall be paid for his 
services, the wages referred to being 
those for the services of employees 
of the firm. Talbert v. Hamlin, 86 S. 
Cee 5235-163) wo Bi Voss (3) Under an 
agreement by which one partner is 
to run a department of his copart- 
ner’s stores, and receive a fixed per- 
centage of the gross sales when the 
cash sales and collections are equal 
to that amount or more, he is en- 
titled to such percentage regardless 
of whether there is a final gain or 
loss in the operation of the business. 
Knaur v. Jones, (Tex. Commn. A.) 
5 SW (2d) 491 [mod (Civ. A.) 299 SW 
946]. (4) Where a dormant partner 
agrees that his two copartners should 
have a salary, on condition that he 
have the use of the firm property, to 
which condition only one of the two 
agrees, the other refusing, they are 
not entitled to claim the salary. Al- 
len v. Evans, 9 Alta, L. 298, 27 Dom 
LR 242, 9 WestWkly 1402. (5) Where 
a partnership agreement provides 
that there shall be no pay for the 
services of a partner or for any other 
person interested in the partnership, 
a charge against the estate of a de- 
ceased partner for clerk hire and of- 
fice expense would be in effect an al- 
lowance, and will not be allowed. 
Kelth Va must Land, “ete; Com 7167 
Wis. 528, 167 NW 432, 169 NW 428. 

ry Ala.—Adams v. Warren, 11 S 
754. 

Cal.—Nevills v. Moore Min. Co., 135 
Cal. 561, 67 P 1054. 

Ga.—Maynard v. Maynard, 147 Ga. 
178, 93 SE 289, LRA1918A 81; Bishop 
Vv. Pendley,, 138 Ga. 73385 76 SH 63; 
Gray v. Hamil, 82 Ga. 375, 10 SH 205, 
6 LRA 72. 

Ill.—Van Housen v. Copeland, 180 
Ill. 74,54 NE 169 [aff 79) TA. 1399); 
Askew vy. Springer, 111 Ill. 662; Lew- 
is v. Moffett, 11 Ill. 392; Cook v. Phil- 
lips, 16 Ill. A. 446; Gerard v. Gateau, 
15 DA 52.0: 

Ind.—Parsons v. Tilman, 95 Ind. 
452. 

Iowa.—Mondamin Bank v. Burke, 
165 Iowa 711, 147 NW 148; Roth v. 
Boies, 139 Iowa 253, 115 NW _ 930; 
Smith v. Knight, 88 Iowa 257, 55 NW 
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dicates that neither is to have a right to claim for 
the reasonable value of his services.* 
by equal partners that salaries are to be paid, but 
there is no express agreement as to the sum, the pre- 
sumption is that they are to receive the same pay- 
Where there is an understanding that the 
managing partner shall receive a salary, but no 
agreement as to the amount, he is entitled to the rea- 
sonable value of his services.* 


If it is agreed 


Even when a con- 


189; Levi v. Karrick, 13 Iowa 344. 

Ky. —Bemiss v. Widows’, ete., 
Home, 191 Ky. 316, 230 SwW 310; Cald- 
well v. hang, 101 Sw. 972, 31 KyL 
237; Whitney v. Whitney, 88 SW 
311, 27 KyL 1197; Bales v. Ferrell, 49 
SW 759, 20 KyL 1564. 

Mass.—Hoag v. Alderman, 184 
Mass. 217, 68 NE 199; Winchester v. 
Glazier, 152 are 316, 25 NE 728, 9 
LRA 424, 

Mich. — Godfrey > v. White, 43 Mich. 
171, 5 NW 243. 

Minn. —Sons v. Sons, 151 Minn. 334, 
186 NW 809. 

Mo.—Cramer v. Bachman, 68 Mo. 
ele geites v. Hale, 96 Mo. A. 427, 70 
SW 25 

N. 4 _—Hagenbuchle v. Schultz, 69 
Hun 183, 23 NYS 611; Hasbrouck v. 
Childs; 16 N: Y. Super. 105: Brad- 
ford v. Kimberly, 3 Johns. Ch. 431. 
i BG C.—Weaver v. Upton, 29 N. C. 
oO 


Pa.—McCullough v. Barr, 145 Pa. 
459, 22 A 962; Marsh’s App., 69 Pa. 
30, 8 AmR 206; Shirk’s ‘App., 3 
Brewst. LU: 


Tex.—Gresham vy. Harcourt, (Civ. 
A.) 50 SW 1058. 

Va.—Bissell v. Hood, 101 Va. 452, 
44 SE 715; Garrett v. Bradford, 28 
Gratt. (69 Va.) 609. 

Wash.—Will v. Domer, 
576, 236 P 104; Roediger v. Reid, 133 
Wash. 608, 234 P 452, 238 P 581; Wil- 
liams v. Pedersen, 47 Wash. 472, 92° 
P 287, 17 LRANS 384. 

W. Va.—Gay v. Householder, 71 W. 
Va. 277, 76 SE 450, AnnCas1914C 297. 

Wis. —-Bmerson v. Durand, 64 Wis. 
111, 24 NW 129, 54 AmR 593. 

[a] The facts necessary to raise 
such an implication should be estab- 
lished by clear and convincing evi- 
dence. Bemiss v. Widows’, etc., 
Home, 191 Ky. 316, 230 SW 310; Rob- 
ertson Wie Mechanics’ Trust, etc., 
Bank, 184 Ky. 287, 211 SW 858. 

[b] Agreement not implied.— 
Offers of commission, made by part- 
ners, to third persons for services to 
the firm, do not inure to their copart- 
ner, and constitute no evidence of an 
agreement to allow a commission to 
a member of the firm, who stands on 
a different footing than a stranger. 
pode v. Griffin, 76 W. Va. 214, 85 SH 
oO 

Agreement implied in favor of 
partner doing all the partnership 
work see supra text and note 96. 

Sufficiency of evidence to show im- 
plied agreenient see infra § 281. 

2. Boothe v. Summit Coal Min. Co., 
72 Wash. 679, 131 P 252. 

3. Batson v. Drummond, 158 Ark. 
29, 249 SW 547. 


134 Wash. 


43, Koehler v. Hunter, 166 Ark. 
27, 265 SW 972. 

Tal Allowance of compensation 
held excessive.—Under an implied 


agreement to pay a reasonable com- 
pensation to a husband and wife 
who, as members of a farming part- 
nership, took charge of the land and 
made improvements thereon, an al- 
lowance of one hundred and fifty dol- 
lars per month on accounting will be 
held excessive and reduced to one 
hundred dollars per month where 
nearly all the testimony is to the ef- 
fect that the latter amount would be 
a reasonable compensation and the 
couple obtained their living for the 
most part from the land. Will v. Do- 
mer, 134 Wash. 576, 236 P 104. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tract for compensation exists, the partner may lose 
his claim by his failure to perform the contract obli- 
eations.° A partner’s violation of his duty to ren- 
der services may subject him to liability to the firm 
therefor;® and some courts have treated such a 
violation, especially when culpable, as justifying a 
claim for extra compensation by the other copart- 
ner.‘ 

Rule not applied. The rule denying compensation 
to a partner for his services, in the absence of agree- 
ment, does net apply to service rendered by one part- 
ner to his copartners in matters outside of the firm 
business,® or to services rendered to the firm by a 
partner’s children,® or to compensation for the use 
of a partner’s individual property by the firm.° 

A drawing account of partners is not salary re- 
ceived by them.!+ 

[§ 231] 17. Interest of Partner in Profitst?-— 
Right To Share in Profits Generally. The division 
of profits at short intervals has been said to be one 
of the incidents of an equal partnership.t? One 
partner cannot be excluded by the others from par- 
ticipation in the profits of the partnership busi- 
ness,'t-and a partner wrongfully exeluded from the 
business of the firm is likewise entitled to his share 


5. U. S.—Shaeffer v. Blair, 149 U. zis 
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Hoeland v. Lange, 


[47 "CO. iel = 3889 
of profits;1> but a partner who refuses to furnish 
his agreed share of the money necessary to conduct 
the firm business cannot complain of being denied 
participation in the profits realized by the other 
from transactions conducted as contemplated by the 
agreement,!® and equity will not give a partner an 
equal share in the profits if he has voluntarily dis- 
abled or precluded himself from participating in the 
duties required of partners.17 A sum placed on the 
partnership books at the end of a fiscal year, as esti- 
mated profits in speculative contracts, is not net 
profit, for the year within an agreement for a per- 
centage of net profits.1* A withdrawing. partner 
who has been promised a share of the profits from 
a contract assigned by the firm is entitled to a share 
of profits realized by turning the work over to oth- 
ers, after the failure of the assignee to carry out the 
contract. 

[§ 232] b. Proportion and Amount of Shares.°° 
The profits of a partnership are to be divided equal- 
ly between the partners, in the absence of an express 
agreement, or of facts or circumstances from which 
an agreement may be inferred, for a division in un- 
equal parts,?? and there are statutory provisions to 


113 Misc. ; one of ‘his associates, with the other’s 


S:248, 13 SCt 856,37 lL. ed. 721 prev 
33 Fed. 218]. 

Ark.—Weeks v. McClintock, 50 Ark. 
193, 6 SW 734. 

Ky.—Stone v. 19 SW 
402, 14 KyL 113. 

Mass. —Kinney v. Maher, 156 Mass. 
252, 30 NE 818. 

Mich.—Comstock v. McDonald, 126 
Mich. 142, 85 NW 579. 

Minn.—Brandt v. Edwards, 91 Minn. 
505, 98 NW: 647. 
go tiss. .—Gullich v. Alford, 61 Miss. 
ee nalen: v. Chamberlin, 16 Vt. 

6 Parsons v. Jennings, 71 Conn. 
494, 42 A 630; Brandt v. Ndwards, 91 
Minn. 505, 98 NW 647; Marsh’s App., 
69 Pa. 30, 8 AmR 206. See Hart v. 
Myers, 25 AbbNCas 478, 12 NYS 140 
[aff 59 Hun 420, 13 NYS 388 (aff 128 
N. Y. 578 mem, 28 NE 250 mem)] 
(holding that a partner who agrees 
to perform certain services for the 
firm, but is prevented by illness, is 
liable to the firm for expenses in- 
curred in securing another to perform 
such services). 

7, Morris v. Griffin, 83 Lowa 327, 
49 NW 846; Mattingly v. Stone, 35 
SW 921, 18 KyL 187; Emerson v. Du- 
rand, 64 Wis. 111, 24 NW 129, 54 AmR 
593; Airey v. Borham, 29 Beav. 620, 
54 Reprint 768. But see Wilson v. 
Hunt, . (less, Civ As)r 270. Siw. 2638 
(holding that a partner cannot re- 
cover compensation for his services 
on the ground that the other has de- 
voted only part of his services to the 
partnership business, instead of his 
full services as agreed). 

8. Stones v. Fowlkes, 29 App. (D. 
C.) 379; Lell v. Hardesty, 66 SW 
643, 23 KyL 2073;. Cunliff v. Dyer- 
Ville Mie. Co. it) Re. 0.0325; 

[a] Yhus a partner who enhances 
the value of land purchased by him 
and his copartner for the conduct 
of a poultry business thereon, by 
clearing and grubbing it, is entitled 
to credit for such work, which is not 
part of that required in the business, 
but for the improvement of thé value 
of the land itself, of which the part- 
ners are tenants in common in equity. 


Mattingly, 


Bones v. Fowlkes, 29 App. (D. C.) 

9. Zimmerman v. Huber, 29 Ala. 
379; Taylor v. Ragland, 42 La. Ann. 
1020, 8 S 467. 

10. Jordan vy. Wilson, 64 Ill. A. 
665; Edelen v.,Walker, 53 SW 38, 21 
KyL 839; Nodine v. Shirley, 24 Or. 
250, 33 P8379; McGillivray v. O’Toole, 


7 OntWN 784/ 


y 


469, 184 NYS 885. 
12. Cross references: 

Ascertainment and division of profits 
on dissolution and settlement see 
infra § 864. 

Division of profits in partnership of 
are rney = see Attorney and Client 

1 


Interest in profits and losses as cre- 
ating partnership see supra §§ 61- 


66, 89-94. 
13, Oram Vv. (Pierce,a73 Ns 4. ia: 
142 


39 67 AL LOS3. 

14. Jowa.—Fryer v. Harker, 
tone 708, W21L- NW 626, 23 LIRANS 
ae 

Mo.—Burgess v. Deierling, 113 Mo. 
A. 383, 88 SW 770. 

Ney. —Hardin,. v.. Robinson, /1L7$ 
App. Div. 724, 162 NYS 531 [aff 223 
WN. Y. 651 mem, 119 NH 1947 mem]. 

Eng.—Stewart v. Forbes, 1 Macn. & 
peeeh 47 EngCh 110, 41 Reprint 

Alta.—Allen v. Evans, 9 Alta. L. 
298, 27 DomLR 242, 9 WestWkly 1402. 

[a] The failure of a partner to 
pay his debt to the firm does not de- 
prive him of his right to his agreed 
share of profits until dissclution, sub- 
ject to a deduction of the amount of 
the debt. Allen v. Evans, 9 Alta. L. 
298, 27 DomLR 242, 9 WestWkly 
1402 

[b] Illegality of partnership pur- 
pose and transactions.—(1) Where a 
firm engaged in real estate transac- 
tions represents both parties with 
their consent, the commissions are 
legally earned, and the partners are 
entitled to share therein, although the 
firm agreement, in so far as it con- 
templated the representation of both 
sides of real estate transactions, was 
contrary to public policy. Fryer v. 
Harker, 142 Iowa 708, 121 NW 526, 23 
LRANS 477. (2) Under such circum- 
stances one partner cannot withhold 
from another the latter’s share of 
profits earned in legitimate transac- 
tions because the firm conducted other 
transactions that were illegal. Fryer 
v. Harker, supra. 

15. Drummond v. Batson, 162 Ark. 
407, 258 SW 616; Hartman v. Woehr, 
USINe We DOs 3338. 

Right to participate in manage- 
ment. of firm business see supra 8 


226. 

16. Campbell v. Dotson, 149 Ky. 
824, 149 SW 1129. But see Westwood 
v. Crissey, 139 App. Div. 841, 124 NYS 
97 [rev 66 Mise; 53, 120 NYS 884] 
(holding that one who formulates an 
enterprise to be conducted under a 
partnership agreement, under which 


Knowledge, agrees to indorse his notes 
for his share of the advances neces- 
sary to be made by the firm, but who 
is refused such indorsement and 
threatened by his associates with ex- 
pulsion from the firm for nonpayment 
of his share, is entitled to a fair pro- 
portion of the profits); Amarillo 
Hirst’ Nats, Bank] sve) bush ms Gbex, 
Commn. A.) 246 SW 349 [mod (Civ. 
A.) 227 SW 378] (holding that, not- 
withstanding a partner’s failure to 
furnish money for a firm transaction, 
as agreed, he is entitled to participa- 
tion in the profits from the transac- 
tion, where the agreement respecting 
the transaction imposed other obli- 
gations and risks upon him, and his 
copartner refused to rescind the part- 
nership agreement on-account of the 
breach or to acquiesce in his attempt- 
ed abandonment of it). 

17. Grafton v. Paine, 7 App. (D. 
C.) 255 [app dism 168 U. S. 704 mem, 
18 SCt 942 mem, 42 L. ed. 1212 mem]. 

18. Gillean v. Bennett, (Tex. Civ. 
A.) 264 SW 229. 


195. Clay iv; Kelly, 1200 Va. 437,690 
SE 621. 
20. On accounting and dissolution 


see infra §§ 854-876. 

21. U.S.—Paul v. Cullum, 132 U.S. 
539,10 SCt 151, 33 L. ed. 430; Kimber- 
ly v. Arms, 129 U. S. 512, 9 SCt 355, 32 
L. ed. 764; Pearce v. Ham,:113 U. S. 
585, 5 SCt 676, 28 L. ed. 1067; Foster 
v. Goddard, 1 Black 506, 17 L. ed. 228; 
Van Tine v. Hilands, 142 Fed. 6138; 
puden v. Maloy, 63 Fed. 1838, 11 CCA 

Ala.—Dumont v. 
Ala. 175; 
152; 
372. 


Ruepprecht, 38 
Donelson v. Posey, 13 Ala. 
Turnipseed v. Goodwin, 9 Ala. 


Cal.—Gorham v. Heiman, 90 Cal. 
846, 27 P 289; Carpenter v. Hatha- 
way, 87 Cal. 434, 25 P 549; Griggs v. 
Clark. 23uC@aly 427. 

Conn.—Pond v. Clark, 24 Conn. 
Sehr aa amets v. Dillon, 


570. 
9 Del. 


Fla.—Sanderson v. Sanderson, 20 
Fla. 292. 
Ga.—Parnell v. Robinson, 58 Ga. 26. 


Ill.—Burgess  v. 
288, 14 NE 850. 

Iowa.—Helmer v. Yetzer, 92 Iowa 
627, 61 NW 206. 

Ky.—Underwood v. Overstreet, 188 
Key. 662, .567,.223), SW 152; 10-ALR 
1352 [quot Cyc]; Johnson v. Jackson, 
SOP ae ity es 114 Sw 260, 17 AnnCas 
6993 Stuart v. Harmon, 72 SW 365, 
24 KyL 1829, 75 SW 257, 25 KyL 439: 
Avritt v. Russell, 58 SW 811, 22 KyL 
752; Atherton v. Cochran, 9 SW 519, 


Badger, 124 Ill. 


790 [47 C.2.] 


this effect in some jurisdictions.?? 


tributions to capital.?4 


TISSW s0l, td Key 1a 135.2 Elonore Vv, 
Colmesnil, 1 J. J. Marsh. 506. 

La.—Wolfe v. Gilmer, 7 La. Ann. 
583; Zacharie v. Blandin, 6 La. 193. 

Md.—Rosenstock v. Rosenstock, 151 
Md. 253, 134 A 143; Safe Deposit, etc., 
Co. v. Turner, 98 Md. 22, 55 A 1023; 
Fleischmann y. Gottschalk, 70 Md. 
523, 17 A 384; Welsh v. Canfield, 60 
Md. 469. 

Mass.—Lavoine v. Casey, 251 
Mass. 124, 146 NE 241; Harris v. Car- 
ter, 147 Mass. 313, 17 NE 649; Mes- 
erve v. Andrews, 106 Mass. 419; Ful- 
ler v: Miller, 105 Mass. 108. 

Mich.—Snyder v. O’Beirne, 132 
Mich. 340, 93 NW 872; Houghton v. 
Bradley, 113 Mich. 599, 71 NW 1112; 
Wingarden v. Verhage, 68 Mich. 14, 
35 NW 801. 

Miss.—Clark vy. Clark, 17 S 510. 

Mo.—Chapin v. Long, 205 Mo. A. 
414, 224 SW 1012; Miller v. Hale, 96 
Mo. A. 427, 70 SW 258. 


Mont.—Murphy v. Patterson, 24 
Mont. 5753.63 P 375. 
Nebr.—Dovey v. Dovey, 95 Nebr. 


624, 632, 146 NW 9238 [cit Cyc]; War- 
ren v. Raben, 33 Nebr. 380, 50 NW 


257. 

NI S.—=Ratzer v. Ratzer,“28''N. J. 
Eq. 136. : mls, 

N. Y.—Gratwick v. Smith, 202 App. 
Div. 600, 195 NYS 568; Evans v. 
Warner, 20 App. Div. 230, 47 NYS 16; 
Caldwell v. Leiber, 7 Paige 483. 

N. @=—SJones v. Jones, 36° N.C. 332; 
Taylor v. Taylor, 6 N. C. 70. 2 

N. D.—Shirley v. Straub, 50 N. D. 
872, 198 NW 675. 

Oh.— Gill. vi Geyer, 15° Oh. St. 399; 
Keys v. Baldwin, 10 Oh. Dec. (Re- 
print) 268, 19 CincLBul 375. : 

Or.—Hilers Music House v. Reine, 
65 Or. 598, 133: P 788. 

Pa.—Frazer v. Linton, 183 Pa. 186, 
38 A 589; McIntire’s App., 118 Pa. 
421, 11 A 784;°Fulmer’s App., 90 Pa. 
143; Brenner v. Carter, 10 Pa. Dist. 
457 [rev on other grounds 203 Pa. 75, 
52 A 178]; Rogers v. Waltz, 8 Pa. 
Dist. 645, 18 Pa. 'Co..95. ? 

Utah.—Kimball v. McCornick, 259 
Piste. 

Vt.—Broadfoot v. io Lats 
313, 50 A 1054. 

Va.—Smiley v. Smiley, 112 Va. 490, 
492, 71 SE 532, AnnCas1913B 1159 
[cit Cyc]; Towner v. Lane, 36 Va. 
262. 

Wyo.—Hoge v. George, 27 Wyo. 
423, 200 P 96. 

Eng.—Brown v. Dale, 9 Ch. D. 78; 
Collins v. Jackson, 31 Beav. 645, 54 
Reprint 1289; Robinson v. Anderson, 
20 Beav. 98, 52 Reprint 539 [app dism 
7 De G. M. & G. 239, 56 EngCh 185, 
44 Reprint 94]: Robley v. Brooke, 7 
Bligh N. S. 90, 5 Reprint 705; Web- 
Ster v. Bray, 7 Hare 159, 27 HngCh 
159, 68 Reprint 65; Stewart v. Forbes, 
1 Macn. & G. 137, 47 EngCh 110, 41 
Reprint 1215 [aff 16 Sim. 433, 39 Eng 
Ch 433, 60 Reprint 942]; Crawshay v. 
Collins, 2 Russ. 325, 3 EngCh 325, 38 
Reprint 358, 1 Jac. & W. 267, 37 Re- 
print 377; Peacock v. Peacock, 16 
Ves. Jr. 49, 33 Reprint 902, 19 HRC 
549. 

See Tuller v. Swift, 113 Minn. 263, 
274, 129 NW 572, 130 NW 848 [quot 
Cye] (dictum). 

[a] Imequality shown by books 
and dealings.—Profits will not be 
equally divided where the books of 
the firm and the dealings of the part- 
ners show that such could not have 
been the terms on which the partners 
carried on the business. Stewart v. 
Forbes, 1 Macn. & G. 137, 47 EngCh 
110, 41 Reprint 1215. 

{b] Under the law of Scotland it 


Fraser, 


The rule of equal 
division generally obtains even where the respective 
contributions of capital or services by the partners 
are unequal,?* although there is some statutory pro- 
vision to the effect that the shares of partners in 
profits shall be in proportion to their respective con- 
It is entirely competent for 
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a change ;”°® 


has been held that there is no neces- 
sary presumption of law that the 
profits are to be equally divided, in 
the absence of express agreement be- 
tween the partners, the proportion 
being a question for the jury in the 
light= of * all the circumstances. 
Thompson v. Williamson, 7 Bligh N. 
S. 432, 5 Reprint 833. 

22. See statutory provisions. 

{a] Statute not applied.—A stat- 
ute so providing does not apply 
where, after the formation of a part- 
nership, an equitable agreement is 
made between the partners as to the 
shares in profits to be given to part- 
ners quitting a work undertaken by 
the firm. Swanson v. Wilsen, 13 Cal. 
ALT O9, 110)! ooGs 

23. Ky.—Johnson v. Jackson, 130 
Ky. 751, 114 SW 260, 17 AnnCas 699. 

Mo.—Miller. v. Hale, 96 Mo. A. 427, 
70 SW 258. 

Nebr.—Dovey v. Dovey, 95 Nebr. 
624, 632, 146 NW 923 [cit Cye]. 

N. Y.—Gratwick, v..Smith, 202 App. 
Div. 600, 195* NYS 568; Caldwell v. 
Leiber, 7 Paige 483. 2 

N. D.—Shirley v. Straub, 50 N. D. 
872, 198 NW 675. 

Va.—Smiley v. Smiley, 112 Va. 490, 
492, 71 SE 532, AnnCas1913B 1159 [cit 
Cyc]. 

And see cases supra note 21. 

[a] Reason for rule.—‘‘The courts 
decline to look into the question of 
which performed the more onerous 
duties, and whether one was more 
skillful, or more industrious than the 
other. An adjustment of that na- 
ture is not demanded by the nature 
of the contractual association and 
would often prove to be impractical.” 
Miller v. Hale, 96 Mo. A. 427, 430, 70 
SW 258 [quot Dovey v. Dovey, 95 
Nebr. 624, 633, 146 NW 923. 

24. See statutory provisions. 

25.5 Paul -v, Cullum, 132) Us S.539, 
10 SCt 151, 33 L. ed. 430; Desha v. 
Smith, 20 Ala. 747. 

[a] “Divided.”—An agreement 
that profits are to be ‘divided’? means, 
in the absence of a contrary stipu- 
lation, that they are to be equally di- 
vided. Bindon v. Gorman, 4 OntWN 
1505, 24 OntWR 769, 12 DomLR 246 
[allowing, app 10 DomLR 431, 4 Ont 
WN 839]. 

{[b] “Barnings’” as profits.—Un- 
der a provision in partnership ar- 
ticles that two of the three partners 
shall receive a monthly sum from 
the ‘earnings’ of the business, the 
net profits outside of these amounts 
being then equally divided among the 
three, thé word ‘“earnings‘’ means 
“profits,’? and, in the absence of prof- 
its, no allowance can be made to the 
two partners. Gonzalez v. Smith, 66 
Fla. 85, 62 S 913. 

[ec] Sharing in profits as reduced. 
—Where a partnership contract pro- 
vides for equal division of profits, 
and a settlement is authorized for the 
acceptance of one third of the profits 
of a certain sale by a customer claim- 
ing part of the profits thereof, each 
partner is entitled only to half of the 
remaining two thirds of the profit. 
Bower v. Collinsworth, 187 Ky. 1, 218 
SW 455. 

{d] Commission on sale of part- 
ner’s own property.—(1) Under an 
agreement by which two partners are 
to divide all commissions to be re- 
ceived from the sale of stock of a 
corporation, whether belonging to the 
corporation or to individuals, a sale 
by one partner of his own stock in 
the corporation is sufficient, without 
proof that he received commissions 
on such sale, to entitle his copartner 
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partners to determine by agreement, as between 
themselves, the basis upon which profits shall be di- 
vided, even without regard to the amount of their 
respective contributions,?®> and such an agreement 
should be given effect, in the absence of evidence of 
thus a provision in the partnership 
articles providing for a sharing of profits in propor- 


to his share of the commissions. 
Goodwin v. Mortsen, 60 Tex. Civ. A. 
287, 128 SW 1182. (2) Under such 
circumstances the disposition of the 
partner’s stock at a fixed valuation, 
other property at a fixed valuation 
being taken in return, constitutes a 
sale, rather than an exchange, as af- 
fecting the partner’s liability to his 
copartner for commissions. Goodwin 
v. Mortsen, supra. 

{e] Purchase of third party’s in- 
terest in firm profits.—Where one of 
three partners was to have a half in- 
terest in a firm transaction, and the 
other two the other half, and the 
former purchases with firm assets the 
interest in the profits later given to 
a third party, his two copartners 
are entitled to one half the profits of 
the transaction, but not to one half 
the third party’s interest in addition. 
Smith v. Newhouse, (Mo.) 199 SW 


38. 

{[f] Division of funds as advances 
and not as final profits.—An agree- 
ment between medical partners, pro- 
viding for vacations of a named dura- 
tion and a specified basis for divid- 
ing the net income for the first year, 
indicates an intention to make a final 
division of profits at the end of the 
year and not oftener, so that periodi- 
cal divisions of funds, regardless of 
the length of absence of each mem- 
ber, should be regarded as advances 
and not as indicating such a con- 
struction of the agreement as to 
entitle members to their full share 
regardless of absence in excess of the 
period permitted. “Kettlekamp  v. 
Watkins, 70 Mont. 391, 255 P 1003. 

{[g] Particular agreements con- 
strned.—(1) A brokerage partnership 
agreement providing for the equal 
division of profits from the business 
except as to commissions on moneys 
to be forwarded by the old customers. 
of one partner, and defining such cus- 
tomers as those who sent money 
through him during named years, en- 
titles his copartner to share in prof- 
its from those who were his customers 
prior to those years and who did not 
forward money through him during 
those years. Movern v. Scharabon, 153 
Minn. 56, 189 NW 578. (2) An agree- 
ment between medical partners, two: 
of whom are absent from duty because: 
of illness, that all outstanding ac- 
counts shall be collected by the other: 
partners, and that the absent mem- 
bers, upon their return, shall again 
share in the divisions of funds collect- 
ed on outstanding accounts, will be 
construed to mean that the absent 
members retain their interest in ac- 
counts outstanding at the time of the. 
making of the agreement, and not col- 
lected during their absence. Kettle- 
kamp v. Watkins, 70 Mont. 391, 225 
10038. (3) Under a partnership contract,. 
providing that the profits from mer- 
chandise business be divided in a 
named unequal proportion, and in- 
come from investments outside of 
such business divided equally, and@ 
designating as belonging in one or 
the other division the various prop- 
erties of both kinds;belonging to the 
firm at the time of the execution of 
the contract, the clause as to invest- 
ments outside of the merchandise 
business does not refer to future in- 
vestments, and the profits on all in- 
vestments in property outside of the 
merchandise business are to be @i- 
vided equally. Gans v. Blass, (Ark.): 
247 SW 1063. 

26. Leserman vy. Bernheimer, 113 
N. Y. 39, 20 NE 869; Smith v. Imhoff, 
89 Wash. 418, 154 P 793. —~ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tion to the respective contributions to capital will 
be binding on the partners.2* The provision in the 
partnership agreement relating to the division of 
profits may be modified by the partners and a new 
basis of division agreed upon.?% Under an agree- 
ment providing for a reduction in the income of a 
partner taking a vacation of a length greater than 
that specified, such a reduction will be made in the 
income of a partner absent on account of illness for 
a longer period.2? A ‘waiver by a partner of part 
of his agreed share of profits, in particular years, 
does not amount to such a modification of the part- 
nership articles as to bind him on a future division 
of profits.*° 

[§ 233] 18. Liability of Partners for Expenses 
and Losses*!—a. In General. In the absence of 
agreement, the general rule is that the expenses and 
losses of a partnership are to be borne by the part- 
ners in the same proportion as that in which they 
share the profits;*? and it is so provided by statute 
in some jurisdictions.** This rule has been held to 
apply even where one partner contributes the whole 
capital and the other only services.**+ As otherwise 
stated, the rule is that in the absence of agreement, 
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the partners must share the losses equally;*° and 
there are likewise statutes so providing.*® The lat- 
ter rule is applied in some jurisdictions even where 
the respective contributions of the partners to cap- 
ital are unequal,?* or where one has contributed 
more skill and service than the other,?* or where the 
contribution of one is in money and that of the other 
in skill and experience,’® although as to this there 
is contrary authority;*® however, there are some 
statutory provisions to the effect that in the absence 
of agreement the shares of the partners in losses 
shall be in proportion to their contributions of cap- 
ital.44 The expenses likewise have been held to be 
equally divisible.4? Jt is entirely competent for 
partners to determine by agreement, as between 
themselves, the basis on which losses shall be borne, 
without regard to the amount of their respective 
contributions;** and agreements for a division of 
expenses or losses on an equal basis, or in the same 
proportion as that in which profits are divided, or 
on some other basis, or limiting or eliminating the 
liability of particular partners as to expenses or 
losses, will be controlling as between the partners ;*+* 
thus a provision in the partnership articles provid- 


fa] Agreement for fixed sum.—A 
special agreement between partners 
by which one of them is to receive 
a fixed sum as profit in a certain 
transaction, regardless of the actual 
profits, is binding on both partners. 
Aldecoa v. Warren, semen: & Co., 
Ltd., 30 Philippine 15 


27. Martin v. Campbell, 207 Ala. 
505, 98 S477. 

28. Matter of Ulrici, 111 Misc. 55, 
182 NYS 516. 


Modification of partnership agree- 
ment generally see supra § 50. 

29. Kettlekamp v. Watkins, 70 
Mont. 391, 225 P 1003. 

30. Matter of Silkman, 121 App. 
Div. 202, 105 NYS 872 [aff 190 N. Y. 
560 mem, 83 NE 1131 mem]. 

831. Cross references: 
Apportionment of losses on dissolu- 

tion and settlement see infra § 860. 
Implication of liability to share loss- 

es from agreement to share profits 

see supra §§ 65, . 

Interest in profits and losses as creat- 
ing partnership see supra §§ 61-66, 
89-94. 

Liabilities of retiring partner for 
obligations of new firm see infra § 
599. 

Losses and expenses as charges and 
eredits in action for dissolution 
and accounting see infra § 980. 

Obligations of firm on death of a 
partner see infra §§ 630-632. 

Obligations of old firm on _ retire- 
ment of partner see infra §§ 585— 
587. 

Be U. S.—Lewis v. Loper, 54 Fed. 
237;- Oppenheimer v. Clemmons, 18 
Fed. 886. 

Mie UNostHien v. Tatum, 164 Ala. 

268, 375, 51 S17 [eit Cye]. 

Cal. —'Bates v. Coronado Beach Co., 
109 Cal. 160, 41 P 855. 

Colo. Ramsay v. Meade, 87 Colo. 
465, 86 P 1018. 

Tll.— Brownell v. Steere, 128 Ill. 209, 
1 NE 3 [aff 29 Ill. A 358]; Burgess 
v. Badger, 124 Ill. 288, 14 NE 850; 
Taft v. Schwamb, 80 Ill. 289; Camp- 
bell v. Stewart, 34 Tl. 151; Griffen 
v. Cooper, 50 Ill. A. 257; Savery i 
Thurston, 4 Ill. A. 55. 

Ind.—Carlisle v. Tenbrook, 57 Ind. 
529. 

Ky.—Meguiar v. Helm, 91 Ky. 19, 
14 SW 949, 12 KyL 751; Miller v. 
Hughes, 1 A. K. Marsh. 181, 10 AmD 
719; Atherton v. Cochran, 3 SW bt Oy, 
11 SW 301, 11 KyL 185. 


La.—Lallande v. McRae, 16 La. 
Ann. 193; Buard v. Lemee, 12 Rob. 
243; Griffin v, His Creditors, 6 Rob. 


-216; Dumartrait v. Gay, 1 Rob. 62. 
Md.—Safe Deposit, etc., Co. v. Tur- 
ner, 98 Md. 22, 55 A 102 3: 


; 


¥ 


Mass.—Whitcomb v. Converse, 119 
Mass. 38, 20 AmR 311. 

Miss.—Lamb v. Rowan, 83 Miss. 45, 
35 S 427, 690. 

Nebr.—Warren v. Raben, 33 Nebr. 
380, 50 NW 257. 

N. Y.—Meriden Nat. Bank v. Gal- 
laudet, 120 N. Y. 298, 24 NB 994. 


Lanes Conn v. Conn, 22 Or. 452, 30 P 
Pa.—Bostwick’s Eist., 8 (Pas, Dist: 


& Co. 455; Brenner v. Carter, 10 Pa. 
Dist. 457. See Seybert v. Robinson, 
2 Pa. Dist. 403 (holding that, where 
one party gives another securities, to 
be dealt with and managed by the lat- 
ter, together with his own, to the 
best interests of both during the life 
of the latter, the parties are partners, 
and the losses sustained must be 
borne by the former upon so much as 
he contributed to the venture). 

Philippine.—Duterte v. Rallos, 2 
Philippine 509; Chaves v. Linan, 2 
Philippine 12. 

Porto Rico.—Colon vy. Roig, 7 Por- 
to Rico! 3.72 

Tex.—Cheeves v. Anders, 87 Tex. 
287, 28 SW 274, 47 AmSR 107; Richie 
v. Levy, 69 Tex. 133, 6 SW 685; Mil- 
ler vi Marx, 65. Tex. 131. 

Eng.—McOwen v. Hunter, Dr. & 
Wal. 347 

Ont.—Storm v. Cumberland, 18 
Grant Ch. 245. 

33. See statutory provisions. 

34. Whitcomb v. Converse, 


119 
Mass. 38, 20 AmR 811. ; 


35. U. S.—Paul v. Cullum, 132 U. 
Spyoeo, LO Set, POI RS3ck. edhr430: 
Cal.—Swanson v. Wilsen, 13 Cal. 
A. 389, 110 P 336. 
Md. ‘ 
Md. 253, 184 A 143; Safe Deposit, etc., 
Co. v. Turner, “98 Md. 22, 55 A 1023. 
Mass.—Lavoine v. Casey, 251 Mass. 


124, 146 NE 241. 


Mo. —Chapin v. Long, 205 Mo. A. 
414, 224 Sw 1012. 
Nebr.—Dovey v. Dovey, 95 Nebr. 


624, 632, 146 NW 923 [cit Cyc]. 

N. D.-Shirley v. Straub, 50 N. ‘D. 
872, 198 NW 675. 

Or.—Kilers Music House v. meine. 
65 Or. 598, 133 P 788. 

Ae eal v. McCornick, 259 P 

Va.—Smiley v. Smiley, 112 Va. 490, 
492, 71 SE 532, AnnCasi9138B 1159 
[cit Cyc]. 

Eng.—Stewart v. Forbes, 1 Macn. 
& G. 137, 47 EngCh 110, 41 Reprint 
1215 [aff 16 Sim 433, 39 EngCh 433, 
60 Reprint 942]. 

86. See statutory provisions. 

37. Dovey v. Dovey, 95 Nebr. 624, 
632, 146 NW 923 [cit Cyc]; Shirley v. 


‘Straub, 50 N. D. 872, 198 NW 675; 


Smiley v. Smiley, 112 Va. 490, 
71 SE 532, AnnCas1913B 1159 
Cyc]. 

38. Dovey v. Dovey, 95 Nebr. 
146 NW 923. 

39. Daniel v. Klein, 149 Miss. 
TSS lose 
ey v. Durborrow, 8 Phila. 


492, 
[eit 


624, 
135, 


See statutory provisions. 
Benson v. McKone, 29 Man. 
2835) 45.8) DOM ERA oss [1919] 1 
WestWkly 349. 

43. Paul v. Sens N32 Wausempe gs 
10 ‘SCt 151) 33 Ta. ed 430. 

44. U. alaaiaes v. Lyman, 15 F. 
Cas. No. 8,628, 2 Paine 11. 


Ark.—Holdridge v. McKewen, 107 
Ark. 368, 155 SW 1138. 
Cal.—Boskowitz v. Nickel, 97 Cal. 


VO sie toc. 
Ga. —Maynard vy. Jackson, 159 Ga. 
20, 124 SE 892. 
85. Ill.- 164; 


Tl. —Flageg v. Stowe, 
Maher v. Bull, 44 Ill. 97. 

Ky.—Meadows v. Mocquot,, 110 Ky. 
220, 61 SW 28, 22 KyL 1646; Heran v. 
Hall, 1 B. Mon. 159, 35 AmD 178. 

La. —Brodnax v. Steinhardt, 48 La. 
Ann. 682, 19 S 572. 

Minn.—Colé v. Aune, 46 Minn. 378, 
49 NW 195. 

N. Y.—Mallett v. Kellar, 181 N. Y. 
543 mem, 73 NE 1126 mem [aff 91 App. 
Div. 502, 86 NYS 917]; Hart v. Myers, 
128 N. Y. 578 mem, 28 NE 250 mem Laff 
59 Hun 420, 13 NYS 388, 12 NYS 140, 
25 AbbNCas 478]; Ontario Bank v. 


Hennessey, 48 N. Y. 545; Manley v. 
Taylor, 50 N. Y. Super. 26; Goedecke 
v. Schwerin, 14 NYS 780; Walden v. 


Sherburne, 15 Johns. 409, 
ion C.—Brown v. Haynes, 59 N. @. 
Oh.—Hayes v. Fish, 36 Oh. St. 498. 
Or.—Whetstone v. Purdue, LO @Ors 
86, 213 P 1014. 

Pa. —Magilton v. Stevenson, 173 Pa. 
560, 34 A 235; Emerick v. Moir, 124 
Pa, 498, 17 CA Ls Vohe! vatBarnetsas 
Watts & S. 81; Plumly v. Plumly, 6 
Paya Coma: Zaepfel v. Baumgardner, 
6 LancBar 141. 

Tex.—Danforth vy. Levin, (Civ. A.) 
156 SW 589. 

Wis.—Lemma v. Blanding, 139 Wis. 
156, 120 NW 842; Knapp vy. Edwards, 
57 Wis. LOT 5 NW 140. 

Eng. —Geddes v. Wallace, 


2 Bligh 
270, 4 Reprint 328; 


Gillan v. Morri- 


aony 1 De G. & Sm. 421, 63 Reprint 
[a] Thus (1) under an agreement 


by which one partner was to advance 
the money, and the other to purchase 
and prepare lumber for the partner- 
ship stock at a total cost not to ex- 
ceed a stated amount, the latter is 


/ 
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ing for a sharing of losses in proportion to the re- 
spective contributions of capital will be binding on 
A partner cannot escape lability 
for a share in the losses from partnership opera- 
tions in which he took an active part by relying on 
the failure of an unnecessary party to the partner- 
Interest paid by a part- 
ner on money borrowed by him to purchase stock 
for the partnership is an expense of the partner- 
ship business, under an agreement that he is to re- 
ceive half the net proceeds less actual expenses.** 
The payment by the firm of the cost of altering and 
installing fixtures in buildings used by the firm, but 
owned by the partners individually, implies an in- 
tention that the firm, and not the individuals, should 


the partners.*® 


ship contract to sign it.*® 


personally responsible for the ex- 
cess of cost, the statements of cost 
being stipulations and not mere es- 
timates. Lemma v. Blanding, 139 
Wis. 156, 120 NW 842. (2) Under a 
contract providing that one partner 
shall pay the other a stipulated an- 
nual rental as tenant of the latter’s 
farm, net profits being divided after 
payment of expenses from the pro- 
ceeds of the farm, the tenant part- 
ner is required to pay the entire rent- 
al, and not merely one half there- 
of. Maynard v. Jackson, 159 Ga. 20, 
124 SE 892. 

{b] Consideration for limitation 
of liability. —Where a partnership 
business has been conducted on a 
cash basis and is changed to a credit 
basis on the wish of one partner and 
against the desire of the other, who 
agrees to wait a year for his ‘share 
of the proceeds, while his partner re- 
ceives interest on notes given by pur- 
chasers, the change in the basis .of 
dealing and the delay in receiving the 
proceeds are sufficient consideration 
for an agreement that the objecting 


partner shall not be charged with 
losses resulting from bad debts in 
sales. Holdridge v. McKewen, 107 
Ark. 368, 155 SW 113. 

45. Martin v. Campbell, 207 Ala. 
505, 506, 93 S 477 [eit Cyc]. 

46. Demmings v. Bedell, 52 N. B. 
451, [1925] 3 DomLR 1063. 

47. Giddings v. Harding, (Tex. 


Commn. A.) 267 SW 976 [rev (Civ. 
A.) 256 SW 305]. 

48. Magullion v. Magee, 241 Mass. 
360, 135 NE 560. 


49. Obligation of good faith he- 
tween astners see supra § 209. 

50. U. S.— S. v. Guerber, 124 
Fed. 823. 

Ala.—Northen v. Tatum, 164 Ala. 


S6Sie Subs Dias) 17) Lertaeyeil: 

Ark.— Hall v. Sannoner, 44 Ark. 34. 

Cal.—Chalmers v. Chalmers, 81 Cal. 
81522 RP) 395. 

Ga.—Houston v. Polk, 124 Ga. 108, 
52 SE 83. 

Tll.—Poole v. Koons, 252 Ill. 49, 96 
NE 556; Snell v. De Land, 136 [1l. 
533, 27 NE 183; Morrison v. Smith, 
SLT, e22al 

Iowa.—Watt v. German Sav. Bank, 
183 Iowa 346, 165 NW 897; Leon 
Exch. Bank v. Gardner, 104 Iowa 176, 
713 NW 591; Charlton v. Sloan, 76 
Towa 288, 41 NW 303. 

Ky.—Mattingly v. Moore, 30 SW 
870, 17 KyL 220. 

Lia.—Atken v. Ogilvie, 12 La. Ann. 
353; Mercier v. Sarpy, 1 Mart. 71. 

Mass.—Hurter _ v. Larrabee, 224 
Mass. 218, 112 NE 613; Pierce v. 
Bucklin, 7 Allen 261. 


INAS leSsUpinv. (COOKs non uNy wdladen 
AB Morris v. Allen, 14 N. J. Eq. 
Ae Y.—Caldwell v. Leiber, 7 Paige 
83 

N. C.—McCrae v. Robeson, 6 N. C. 
127. 


Okl.—Anderson v. Whitener, 127 
Ok 284). 26h © tbe. 
Or.—Tillotson v. Paquet, 74 Or. 539, 


145 P 268. 
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the business.#§ 


by him alone. 


Pa.—Knipe v. Livingston, 209 Pa. 
49, 57 A 1130; Lyons v. Lyons, 207 
Pa. 7,56 A 54, 99 AmsSRiT79: 
ees v. Johnston, 1 Head 

Vt.—Soules v. Burton, 36 Vt. 652. 

Va. illi 78 Va. 
567. 

Eng.—In re Protestant Assur. As- 
soc), 26.1: Wi. ‘Ch. 4553* Crace ve Mord: 
1 Y. & Coll. 280, 20 HngCh 280, 62 
Reprint 889. 

[a] Reasons fer. rule.—(1) ‘The 
sale [of partnership land by one 
partner] being within his power and 
he having the right to exercise his 
judgment and discretion as to tne 
sale and the price at which it was to 
be made, it would be highly inequita- 
ble to hold him responsible for a mis- 
take in judgment as to the value of 
the property sold, in the absence of 
any proof tending to show that he 
acted fraudulently or in bad faith 
with his partner.” Poole v. Koons, 
252 Mlle’ 495 54; SC NB 55:6)5°2(2)) In 
the absence of special agreement, no 
partner guarantees his own capac- 
ity.” Hurter v. Larrabee, 224 Mass. 
218, 221, 112 NE 613. 

[b] A managing partner (1) is not 
liable to his copartners for firm prop- 
erty lost without any willful disre- 
gard of duty on his part. Snell v. 
De Land, 136 Ill. 533, 27 NE 183. (2) 
If a loss occurs in the firm business 
while it is under the exclusive control 
of the managing partner, who can- 
not satisfactorily explain it, the loss 
will fall upon the partners equally, 
if he acted fairly and eda ke Mc- 
Crae v. Robeson, 6 N. C. 12 

[c] The acceptance of security 
(1) by a partner, in good faith and 
without negligence, in payment of an 
obligation to him in which both part- 
ners are interested, which securities 
prove worthless, does not subject him 
to liability for the loss. Pierce v. 
Bucklin, 7 Allen (Mass.) 261. (2) 
Where a partner, in making a sale of 
partnership property, takes what is 
considered by all parties as good se- 
curity, but which later becomes in- 
solvent, he is not personally liable 
for any loss occasioned by the insol- 


vency. Mayson v. Beazley, 27 Miss. 
106. 
[d] Sale to Confederate govern- 


ment.—A partner who, without neg- 
ligence, sold property of the firm to 
the Confederate government, from 
which he could collect nothing, is not 
liable to his copartners. Peters v. 
McWilliams, 78 Va. 567. 

fe] Disappearance of partner 
with firm money.—Where a partner 
goes away to attend to private busi- 
ness, and also to purchase merchan- 
dise for the firm with the firm’s mon- 
ey, which he takes with him, and 
neither he nor the money is ever 
again heard of, the loss of the money, 
in the absence of evidence showing 
fraud, negligence, or misconduct, 
must fall on the partnership. Jen- 
kins v. Peckinpaugh, 40 Ind. 133. 

51. U. S.—Denver v. Roane, 99 U. 


£§§ 233-234 


bear the expense, because of the benefits to accrue to 


[§ 234] b. Losses through Negligence, Miscon- 
duct, or Misjudgment.‘® 
sioned by the conduct or poor judgment of one part- 
ner will not be charged against him, but will be borne 
by the firm, in the absence of fraud, culpable negli- 
gence, or bad faith on his part.°° 
by the acts of a partner which amount to a breach 
of a partnership stipulation,®! or which are beyond 
the scope of the firm business and not assented to, 
or ratified by, his copartners,°? or which are char- 
acterized by bad faith toward them,°®* must be borne 
The same rule is ordinarily applied 
to losses from adventures embarked in by a partner 


Partnership losses oce¢a- 


But losses caused 


x 
So 355,25) du, (ed. 4765) (oy iyv.e Alston: 
172 Fed. 90, 96 CGA 578. 

Tll.— Flagg v. Stowe, 85 Ill. 164. 

Iowa.—Watt v. German Say. Bank, 
183 Iowa 346, 165 NW 897. 

La.—Murphy v. Crafts, 13 La. Ann. 
519, 71 AmD 519. 

Roe eter pr eges v. Walser, 41 Mo. A. 

Or.—McCoy v. Crossfield, 54 Or. 
591, 104 P 423. 

Tenn.—-Looney v. Gillenwaters, 11 
Heisk. 133; Morris v. Wood, (Ch. A.) 
35 SW 1013. 

Tex.—Gill v. Wilson, 2 Tex. A. Civ. 
Cas. § 380. 

But see Pabalan v. Velez, 22 Phil- 
ippine 29 (holding that loss of in- 
terest on capital which one partner 
failed to turn into the firm fund, in 
conformity with an agreement made 
by him, and other losses resulting 
from his noncompliance with his 
agreement, will be considered as the 
losses of the firm). 

[a] Dealings with prohibited per- 
sons.—A partner who, in violation of 
an express agreement not to extend 
eredit to relatives, advances partner- 
ship funds or sells partnership goods 
to an impecunious relative, he is per- 
sonally liable for the account. Mc- 
ee v. Crossfield, 54 Or. 591, 104 P 

[b] Exclusion of agzveed partner 
from management.—A partner who, 
in violation of the partnership agree- 
ment that the partner owning a ma- 
jor interest should control the busi- 
ness, excludes him therefrom, and 
incurs losses through his own man- 
agement, cannot recover any share of 
them from the excluded partner. Loy 
v. Alston, 172 Fed..90, 96 CCA 578. 

52. Watt v. German Say. Bank, 
183 Iowa 346, 165 NW 897; Tutt v. 
Cloney, 62 Mo. deh. Halsted v. 
Schmelzel, 17 Johns. (N. Y.) 80; 
Smith v. Loring, 2 Oh. 440. 

[a] Accommodation indorsement.— 
A partner is liable for losses result- 
ing from the substitution, as accom- 
modation indorser of a note, of the 
partnership name in place of his own, 
without the knowledge, authority, or 
consent of his copartner. Smith vy. 
Loring, 2 Oh. 440. 

53. Ball v. Lewin, 48 La. Ann. 359, 
19S: 10:88 Richardson v. Pumphrey, 2 
La. Ann. 448; Yorks v. Tozer, 59 
Minn. 78, 60 NW 846, 50 AmSR 395, 28 
LRA 86; Gordon v. Moore, 134 Pa. 
486, 19 A 753; Lefever v. Underwood, 
41 Pa. 505; Crawford vy. Spotz, 11 
Phila. (Pa.) 255; Cameron yv. Deca- 
tur Kirst Nat. Bank, 4 Tex. Civ. A. 
309, 28 SW 334. See Wright v: Mc- 
Abee, 208 Ala. 404,494 S 732 (holding 
that, where one partner claims that 
the price paid by his copartner for a 
truck for the use of the firm was 
greatly in excess of its value, if it 
was fairly worth the purchase price 
the former was subjected to no fraud, 
suffered no loss, and is not entitled 
to any charge against the partner 
purchasing it, although he differed 
with the latter as to the wisdom or 
necessity of the purchase). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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against his copartners’ protests,°* as well as to those 
due to his positive misconduct or negligence.®° 
a partner has been held not liable for losses due to 
his improper conduet or negligence if his conduct is 
expressly or impliedly ratified by the other partners 
or by the manager of the partnership.°® 

[§ 235] 19. Lien of Partner on Firm Property.°* 
A partner has no legal or possessory lien on firm 
property,°* but has an equitable lien, which is the 
right to insist that the partnership property shall 
be applied to the payment of partnership debts so 
that he may be exonerated from personal liability 
therefor;°® and such lien is provided for by statute 
This lien or right does not 
entitle the partner to compel a judgment creditor 
of the firm to have recourse to firm property before 
collecting the judgment from his individual prop- 


in some jurisdictions.°° 


54. Tomlinson v. Ward, 2 Conn. 
396; Warren v. Raben, 33 Nebr. 380, 
50 NW 257; Gordon v. Moore, 8 Pa. 
Co. 289. 

55. Ill.—Maher v. Bull, 44 Ill. 97. 

Kan.—Carlin v. Donegan, 15 Kan. 
375. 

La.—Walpole v. Renfroe, 16 la. 


Ann. 

Minn.—Bohrer v. Drake, 33 Minn. 
408, 23 NW 840. 

N. J.—Jessup v. Cook, 6 N. J. L. 
434. 

Pa.—Gordon v. Moore, 134 Pa. 486, 
LOVAS 53. 

Vt.—Pierce v. Daniels, 25 Vt. 624. 

Eng.—Mycock v. Beatson, 13 Ch. 
D. 384; Campbell v. Campbell, 7 Cl. & 
¥F. 166, 7 Reprint 1030, Macl. & R. 387, 
9 Reprint 142; Robertson v. South- 


gate, 6 Hare 536, 31 EngCh 536, 67 
Reprint 1276; Thomas v. Atherton, 
10°Ch. D: 185; In re Webb, 2 Moore 
CPs 5.00. 

[a] Degree of care required.— 


“The degree of care and diligence that 
partners are generally held to be- 
tween themselves is such care and 
diligence about any transaction as 
men generally of common or average 
care and prudence would exercise. 

3 The omission of such ordinary 
care and prudence is ordinary neg- 
ligence; and a partner is responsible 
for losses resulting from ordinary 
negligence.’ Carlin v. Donegan, 15 
Kan. 495, 500. 

{b] Negligent payment of claim 
not due.—A partner who negligently 
pays a debt claimed of the firm, but 
not due, cannot charge the payment 
to the firm Gordon v. Moore, 134 
da 486,19. 9A “Tose Inv re Webby e2 
Moore C. P. 500. 

56. Criado v. 
37 Philippine 883. 

57. Lien of partner: 

As: 
Creditor of the firm see infra § 412. 
On interest of copartner applying 
firm assets to individual debt see 
infra 8) 43/5. 
Securing application of firm prop- 
erty to payment of firm creditors 
see infra § 401. 
For balance or claim on dissolution 

and settlement see infra § 877. 

In property of mining partnership see 

Mines and Minerals 807. 

58. Engles v. Engles, 4 Ark., 286, 
oo. Am). 3% 3 Fordice. vy. Hardesty, 36 
Inds 23 Hodges v. Holeman, 1 Dana 
(iky.) 50. 

[a] The transfer of the legal title 
to the firm property to a purchaser 
for value and without notice of the 
firm’s interests therein discharges all 
equitable interests of the firm. Mc- 
Neil v. First Cong. Soc., 66 Cal. 105, 
4P 1096; Duryea v. Burt, 28 Cal. 569. 

59. U. S.—Hobbs v. McLean, 117 
Wears. 2507, 6 (SCty so, 29 ta. eds 59405 
In re Kessler, 174 Fed. 906. 

Colo.—Omaha, etc., Smelting, etc., 
oe v. Rucker, 6 Colo. A. 334, 40 P 

Ky.—Black vy. Bush, 7 B. Mon. 210: 


Gutierrez Hermanos, 


: 
3 
¥ 


’ 
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But 


of Interest. 


S. D.—Hefner v. Hefner, 26 S. D. 
74, 127 NW 634. 


Tenn.—Pearl v. Pearl, 1 Tenn. Ch. 


206. 

Tex.—Wiggins v. Blackshear, 86 
Tex. 665, 26 SW 939 

Eng.—Payne v. Hornby, 25 Beav. 


280, 53 Reprint 643; Skipp v. Har- 
wood, 2 Swanst. 586, 36 Reprint 739; 
West v. Skip, 1 Ves. 239, 27 Reprint 
1006, 19 ERC 618. 

[a] No lien for debt between in- 
dividual partners.—Notes, with sure- 
ties, given by one party to another 
for the purchase of a half interest in 
the property of the latter and for 
the purpose of forming a partnership 
between them in the property, do not 
constitute a debt of the partnership, 
and give the creditor partner no lien 
on the firm property for the payment 
thereof, especially if he waives any 
such lien by accepting collateral 
security for the debt from one of 
the sureties. Clapp v. Adams, 143 
Iowa 697, 121 NW 44. 

[b] Prior lien of mortgagee with- 
out notice of firm’s ownership.— 
Where real estate was bought with 
partnership money, but not held in 
the name of the partnership, a mort- 
gagee of the interest of one partner, 
without notice of the ownership by 
the partnership, has a lien on such 
interest superior to the lien of an- 
other member of the firm, despite the 
pendency ofa suit in’ which itr is 
averred that the former partner’s in- 
terest in the property is partnership 
property, if the lis pendens notice re- 
quired by statute was not filed. Cain 
v. Hubble, 184 Ky. 38, 211 SW 413, 
6 ALR 146. 

60. See statutory provisions. 

61. JIowa.—Hamsmith v. Espy, 13 
Iowa 439. 


a Vv. Jonte, if ia. Amn, 29. 
N. J.—Nicholson v. Janeway, 16 N. 

J. Eq. 285. 
ot ¥Or. 


Or.—Barrett v. 
17 26 Pes6u. 

Eng.—Herries v. Jamieson, 5 T. R. 
558,101 Reprint 310; Abbot v. Smith, 
W. Bl. 947, 96 Reprint 559. 

Ala.—Warren v. Taylor, 60 


13 App. 


Wl.—Flage v. Stowe, 85 Ill. 164. 

Iowa.—Pierce v. Wilson, 2 Iowa 20. 

Ky.—Holmes v. Stix, 104 Ky. 351, 
47 SW 2438, 20 KyL 593; Hodges v. 


Furnish, 


v. Groome, 


Holeman, 1 Dana 50; Sebastian v. 
Booneville Academy Co., 56 SW 810, 
22 KyL 186. 


audon v. 
etc., R. Co., 3 Rob. 488 

Mich.—Wileox v. 44 
Mich. 192, 6 NW 215. 

N. Y.—Ketchum vy. Durkee, Hoffm. 
538 [mod on other grounds 1 Barb. 
Ch. 480, 45 AmD 412]. 

N. C.—Hvans v. Bryan, 95 N. CG. 
U4) 59) Amin) 233. 

Tenn.—Williams vy. Love, 2 Head 
805 %3 Amie 1 94: 

Tex.—Merriwether v. Hardeman, 51 


New Orleans, 


Matthews, 


*By JOSEPH W. ROUSE (§§ 236-249). 


‘Tex. 436; 


[47 C.J.] 793 


erty.°1 Its function is to secure to each partner his 
share in the balance of the firm assets remaining 
after payment of the firm debts to firm ereditors, 
as that share is ascertained on the final accounting 
between the partners.°? 
only to firm assets,°? and exists in favor only of 
claims growing out of partnership transactions.°* 
Lien for advances by partner to firm. 
made to the firm by a partner give him a lien for 
their payment upon the partnership assets,°® but 
not upon the individual property of his copartner.®® 
[§ 236] B. Individual Transactions*—1l. Conflict 
The law imposes upon partners the 
duty of exercising the utmost good faith in all their 
mutual relations.°* 
derive a secret personal profit out of the business or 
transactions of the firm®® or use firm property for 


The lien extends, however, 


Advanees ° 


A partner, therefore, may not 


Levin v. Steinle, (Tex. Civ. 

A.) 200 SW 1137; Mansfield v. Neese, 

21 Tex. Civ. A. 584, 54 SW 370. 
Eng.—Stocken v. Dawson, 9 Beav. 


ae 50) Reprint 335. pati dW? Ei. "Ch. 
63. Brown v. Kennedy, 12 Colo. 


235, 20 P 696; Mann y. Higgins, 7 
Gill (Md.) 265; Mosteller v. Bost, 42 
N. C. 39; Payne v. Hornby, 25 Beav. 


280, 53 Reprint 643. 


64. Lewis v. Harrison, 81 Ind. 
278; Uhler v. Semple, 20 N. J. Ha. 
288; Evans v. Bryan, 95 N. C. 174, 59 


AmR 233; Ryall v. Rolle, 1 Atk. 165, 


26 Reprint 107, 1 Ves. 348, 27 Re- 
print 1074. 
65. U. S.—Smith v. Rainey, 209 U. 


S. 53, 28 SCt 474, 52 L. ed. 679 [rev 
9 Ariz. 362, 88 P 463]; Henderson v. 
Ries, 108 Fed. 709, 47 CCA 625. 
Colo.—Omaha, etc., Smelting, etc., 
oe v. Rucker, 6 Colo. A. 334, 40 P 
Iowa.—Malvern Nat. Bank v. Hal- 
liday, 195 Iowa 734, 192 NW 843. 
eh J.—Hill vy. Beach, 12 NES Eee 


Okl.—Barrett v. Buchanan, 95 Okl. 
262, 213 P 734. 

[al A lien is created in favor ofa 
partner who contributes the capital 
and makes all necessary advances for 
a partnership dealing in lands, by a 
provision in the agreement for the 
repayment of the whole sum ad- 
vanced by him before any division of 
profits is made, the lien being on the 
land regarded as assets. Smith v. 
Rainey, 1209 W. S. 538) 28 sSC&M7 4-52 
L. ed. 679 [rev 9 Ariz. 362, 838 P 4631. 

[b] Priority over chattel mort- 
gage.—Where the partnership con- 
tract provides that one partner shall 
lend money to the other for the con- 
duct of the firm business and have a 
prior lien on the firm property for the 
loan, the lender becomes a firm cred- 
itor, entitled to priority over a chat- 
tel mortgagee of the undivided in- 
terest of the other partner. Malvern 
Nat. Bank v. Halliday, 195 Iowa 734, 
192 NW 843. 

66. Murphy v. Warren, 55 Nebr. 
25x hb. INEW) tiie 

67. Duty to exercise utmost good 
faith see supra § 209 

68. U. Si—Reinschmidt v. Internal 
Revenue Comr., 28 F.(2d) 660; Rog- 
ers v. Riessner, 30 Fed. 525. 

Ark.—Pratt v. Frazer, 95 Ark. 405, 
129 SW 1088. 

Cal.—Stenian v. Tashjian, 178 Cal. 
623, 174 P 883; Mattern v. Canavan, 
3 Cal. A. -493, 86 P 618: 

C.— Grafton v. Paine, 7 App. 25 

Ae a ist Vis Solomon, 2 Ga. is. 

Ky.—Anderson y. Whitlock, 2 Bush 
398, 92 AmD 489. 

La.—Lowry v. Cobb, 9 La. Ann. 592. 

Mass.—Lindsay v. Swift, 230 Mass. 
407, 119 NE 787; Gray v. Portland 
Bank, 3 Mass. 364, 3 AmD 156. 

Mo.—Dale v. Hogan, 39 Mo. A. 646. 

N. J.—Abramson v. Davis, 100 N. 
J. Wg. 5638, 135 A 774; Rafferty v. 
Todd, 34 N. J. Boy 552) fat S0mNeeI: 


ee 


794 [47 C.5.] 


individual profit or benefit,®® or insure it for him- 
self,7° or derive individual profit from the purchase 
of a firm note at a discount;*! and if he does so he 
must account to his copartners for their propor- 


PARTNERSHIP 


tionate shares in such profits,’? unless they have as- 


Hq. 254]. 

N. Y.—Mitchell v. Reed, 61 N. Y. 
123,19 AmR 252 [rev 61 Barb. 310]; 
Seligson v. Weiss, 222 App. Div. 634, 
227 NYS 338; Brown v. Leach, 189 
App. Div. 158, 178 NYS 319 [app dism 
228 N. Y. 612 mem, 127 NE 909 mem]; 
Herrick v. Ames, 21 N. Y. Super. 115; 
Dunlop v. Richards, 2 K.*D. Smith 
181; Gianuso v. Weis, 195 NYS 279. 

Okl.—Anderson v. Whitener, 127 
Okl. 284, 261 P 156, 

Pa.—Hurst v. Brennen, 239 Pa. 231, 
86 A 783. 

Tex.—Gill v. Wilson, 2 Tex. A. Civ. 

Cas. § 380. 

Utah.—Paggi v. Skliris, 54 Utah 88, 
179 P 739. 

Wash.—Kittilsby v. Vevelstad, 103 
Wash. 126,.173 P 744; Shrader v. 
Downing, 79 Wash. 476, 140 P 558, 
52 LRANS 3889. 

W. Va.—Krebs v. Blankenship, 73 
W. Va. 539, 80 SE 948; McKinley v. 
Lynch, 58 W. Va. 44, 51 SE 4; Mc- 
Mahon Vv. McClernan, 10 W. Va. 419. 

Eng.—Fawcett v. Whitehouse, 1 
Russ, & M. 132, 5 HngCh 132, 39 Re- 
print 51; Kuhlirz v. Lambert Bros., 
Ltd, -108-Le:T. Rep: Ny iS)-565. 

Can.—Kelly v. Kelly, 10 DomLR 
343, 283 WestLR 953, 3 WestWkly 799 
[allowing app 20 Man. 579, 16 West 
LR 5751. , 

Man.—Powell v. Maddock, 25 Man. 
730, 25 DomLR 748, 32 WestLR 619, 
9 WestWkly 353. 

Ont.—Hitchcock v. Sykes, 29 Ont. 
L. 6, 4 OntWN 1146, 19 OntWR 964, 
13 DomLR 548 [app dism 49 Can. S. 
Crm4.03; 2823 DomlR) SLs eBell Sve 
Smith, 8 OntWN 49, 504. 

fa] Disadvantageous contracts.— 
A contract made by a member of a 
partnership on behalf of the firm 
with a close corporation of which 
he is the principal stockholder and 
president will be set aside at the in- 
stance of the other partner, where its 
terms are disadvantageous to the 


partnership. Gianuso v. Weis, 195 
NYS 279. 
69. U. S.—Warren v. Burnham, 


32 Fed. 579; Kelley v. Greenleaf, 14 
mvCas. No. 1,657, 3. Story. 93. 

Ark.—Edlin v. Moser, 176 Ark. 1107, 
5 SW (2d) 923; Roberts v. Totten, 13 
Ark. 609. 

Cal.—Llewelyn v. Levi, 157 Cal. 31, 
106 P 219. - 

Colo.—Deaner v. O’Hara, 36 Colo. 
476, 85 P 1123. 

Tll.—Linn v. Clark, 295 Ill. 22, 128 
NE 824. See Janci v. Stefan, 211 M11. 
A. 502 [rev on other grounds 287 Iil. 
359, 122 NE 507]. 

Ind.—Love v. Carpenter, 30 Ind. 
284. 

Iowa.—Wiggins’ v. Markham, 131 
Iowa 102, 108 NW 113. 

Kan.—Scruggs v. Russell, McC. 39. 

Ky.—Marshall v. Bennett, 214 Ky. 
328, 283 SW? 115; White’ v. -Jouett, 
147 Ky. 197, 144 Sw 55; Lee v. Lash- 
brooke, 8 Dana 214; HEdelen v. Hagan, 
7 SW 251, 9 KyL 862. 

Me.—Tebbetts v. Dearborn, 74 Me. 
392. 

Mass.—Lindsay v. Swift, 230 Mass. 
407, 119 NE 787. 


Mich.—Pierce v. Pierce, 89 Mich. 
28 on o.0 SNOW) S51: 
Miss.—Stegall v. Coney, 49 Miss. 


761; Cabaniss v. Clark, 31 Miss. 423. 
Mo.—American Nat. Bank v. Thorn- 
burrow, 109 Mo. A. 639, 838 SW 771. 
Nebr.—Catron v. Shepherd, 8 Nebr. 
808, 1 NW 204. 

N. Y.—Holmes v. Gilman, 138 N. 
Y. 369, 34 NE 205, 34 AmSR 463, 20 
LRA 566, 30 AbbNCas 213. 

N. C.—Eason v. Cherry, 59 N. C. 
261. 

Oh.—Reis v. Hellman, 25 Oh. St. 
180 [aff 1 Cine. Surer. 30]. 


See 


[§ 236 


sented to the transaction,™? or unless it was entirely 
free from unfairness on his part.‘* 
ber of a firm engage in any transaction which is 


Nor can a mem- 


fraudulent toward the firm or a copartner.*?® This 
Pa.—Coursin’s App., 79 Pa. 220; Can.—Gordon Vv. Holland, 10 
Waring v. Cram, 1 Pars. Eq. Cas. 516.|DomLR 1734, 23 WestLR 738, 4 
Tenn.—Hunt v. Benson, 2 Humphr. | WestWkly 419 [mod (B. C.) 2 DomLR 
459; Morris v. Wood, (Ch. A.) 35 |327, 20 WestLR 887, 2 WestWkly 
Sw 1013. 158]. % 
Tex.—Henson v. Byrne, (Civ. A.) Man.—Powell v. Maddock, 25 Man. 
41 SW 494. 730, 25 DomLR 748, 32 WestLR 619, 


Can.—Marwick v. Kerr, 53 Can. S. 
C. 1, 29 DomLR 446 [dism app 24 
Que. K. B. 321, 25 DomLR 250]. 

Man.— Morice v. Hubbard, 10 

Where a 


WestLR 708. 
fa] Tlustrations.—(1) 

partnership was formed for the pur- 
pose of organizing a theatrical com- 
pany and employing a particular ac- 
tor, and a contract theretofore en- 
tered into between one of the part- 
ners and the actor was assigned to 
such theatrical company, which had 
assumed the liabilities and was en- 
titled to the profits resulting from 
the transaction, one of the partners 
could not retain royalties, on the 
ground that he assisted in the writ- 
ing of one of the plays used by the 
company, although the royalties to 
authors of plays were under the part- 
nership agreement, chargeable as an 
item of general expense. David Bel- 
asco Co. v. Klaw, 48 Misc. 597, 97 
NUYS) (E240 62.) Where a purchaser of 
land agreed to use his best endeavors 
to sell the land at an advanced price, 
the profit to be divided with the ven- 
dor, he had no right to refrain from 
selling at the best price obtainable, 
exceeding the minimum fixed by the 
agreement, for the reason that he 
thought that the property was worth 
more than the price offered, and for 
the purpose of making a greater prof- 
it for himself. Llewelyn v. Levi, 
157, Cal’. 34, 106 :P v219:;- 53) Dhenobe 
ligation of a purchaser, under an 
agreement with a vendor of land, to 
resell the land for the best price ob- 
tainable, was not affected by the re- 
ceipt of a telegram from the vendor 
advising him to accept a certain price. 
Llewelyn v. Levi, supra. 


pees Tebbetts v. Dearborn, 74 Me. 
71. Deavenport v. Green River De- 


posit Bank, 188 Ky. 352, 128 SW 88, 
137 AmSR 386. 

72. Ark.—Batson v. 
158 Ark. 29, 249 SW 547. 

Cal.—Stenian v. Tashjian, 178 Cal. 
623, 174 P 8838. 

Colo.—Painter v. Wilcox, 52 Colo. 
639, 125 P1503? 

Ky.—Deavenport v. 
Deposit Bank, 138 Ky. 
88, 1837 AmSR 386. 

Mo.—Brown v. Schackelford, 53 
Mo. 122. 

N. Y.—Brown v. Leach, 189 App. 
Div. 158, 178 NYS 319 [app dism 228 
N. Y. 612 mem, 127 NE 909 mem]; 
May v. Hettrick Bros. Co:,, 181) App; 
Div. 3,167 NYS" 966° faff 206 INL We 


Drummond, 


Green River 
352, 128 SW 


580 mem, 123 NE 878 mem]; Stough- 
ton Vv. luyneh, 1 Johnsir Che. 4675 2 
Johns. Ch. 209. 

Okl.—Helm vy. Mickleson, 66 Okl. 


290, 170 P 704. 

Pa.—Hurst v. Brennen, 239 Pa. 231, 
86 A 783. 

Ss. C—Whitman v. Bowden, 27 S. C. 
53, 2 SE 680. 


Tex.—Burns v. Russell, (Civ. A.) 
146 SW 707. 
Wash.—Galbraith v. Devlin, 85 


Wash. 482, 148 P 589. 

W. Va.—Kyle v. Griffin, 76 W. Va. 
214, 85 SE 559; Krebs v. Blanken- 
ship,' 73 W. Va. 539, 80 SE 948; Mc- 
rab ynd v. Lynch, 58 W. Va. 44, 51 

Eng.—Burton vy. Wookey, 6 Madd. 
367, 56 Reprint 1131; Hichens vy. 
Congreve, 4 Russ. 562, 4 EngCh 562, 
38 Reprint 917, 1 Russ. & M. 150, 39 
Reprint 58. 


9 WestWkly 3538. 

[a] Proportionate share of prof- 
its.—A partner who has withdrawn 
assets and invested them in a new 
enterprise without his copartner’s 
consent is chargeable only with their 
proportionate share of the profits. 
Brown v. Schackelford, 53 Mo. 122. 

{b] Interest.—iIf one partner uses 
partnership funds,in his own private 
business, he must account, not only 
for interest on the money withdrawn, 
but for the profits of the business. 
If he makes no profits he is charge- 
able only with simple interest; oth- 
erwise with compound. Stoughton v. 
Lynch,’ 1 Johns) Ch. GNy We) 467, 2 
Johns. Ch. 209. 

73. Dusenberry v. Horning, 56 Or. 
210, 106 P 1019, Peters v. Horbach, 4 
Pate ony Kelly v. Kelly, (Can.) 10 
DomblR, 343,023) CWestLR = 95esmmse 
WestWkly 799 [allowing app 20 Man. 
579, 16 WestLR 575]. 

74, I1l.—Thanos v. Thanos, 313 Ill. 
499, 145 NE 250. 

Ky.—Gilmour v. Kerr, 25 SW 270, 
18 KyL 400. 

N. J.—Phillips v. Reeder, 18 N. J. 


Eq. 95. 

BEEN Y.—Wright v. Hooker, 10 N. Y. 

oa C.—Rhea v. Vannoy, 54 N. C. 
Can.—Kelly v. Kelly, 10. DomLR 


343, 23 WestLR 953, 3 WestWkly 799 
[allowing app 20 “Man. 5UIso. ho 
WestLR 575]. 

[a] Contrary intention sufficient 
to defeat the interest of copartners 
in a partner’s profits derived from 
use of firm property for his own 
benefit means a contrary intention of 
the other partners, and not that of 
the speculating partner alone. Kelly 
v. Kelly, (Can.) 10 DomLR 343, 23 
WestLR 953, 3 WestWkly 799 [al- 
Sean app 30 Man. 579, 16 WestLR 


75. U. S.—Huiskamp v. West, 47 
Fed. 236 [rev om other grounds 63 
Fed. 749, 11 CCA 401]; Askew v. 
Odenheimer, 2 F. Cas. No. 587, Baldw. 


Ala.—Bestor v. Barker, 106 Ala. 
240,17 S 389 
Ark.—Beebe yv. Olentine, 97 Ark. 


390, 134 SW 936. 

Colo. —-Jennings v. Rickard, 10 Colo. 
39D, Ub eE ON te 

Til. —Winstanley v. Gleyre, 146 Ill. 
27, 34 NE 628. 

Ky. —Marshall v. Bennett, 214 Ky. 
328, 2838 SW 115. 

N. Y.—Esmond_v. Seeley, 28 App. 
Div. 292, (51 NYS 36; Patterson v. 
Hare, 4 "App. Div. 319, 38 NYS 565; 
Baumgarten Vv. Nichols, 69 Hun 216, 
23 NYS 592; Guggenheim v. Gug Beene 
heim, 95 Mise. 332, 159 NY¥S 3338; 
Parsons vy. Hughes, 9 Paige 591. 

N. C.—Chilton vy. Groome, 168 N..C. 
639, 84 SE 1038. 

Pa.—Zahn v. McMillin, 179 Pa. 146, 
tte A 188; Neil v. Neil; 25 Pa. Super. 

Tex. —Armstrong* Vi Simms: (Cine 
A.) 132 SW 500; Butler v. Edwards, 
(Givi HALO. 50 Sw 1045; Henson y. 
Byrne, (Civ. A.) 41 SW 494. 

Utah.—Rutan v. Huck, 30 Utah 217, 
83° P 833, 


Va.—Yost v. Critcher, 112 Va. 870, 
72 SE 594. 

Wis:—Gates’ v. Paul, 17 swis. 170) 
94 NW 55; Wells v. McGeoch, 71 
| Wis. 196, 35 NW 769. 

[a] Tllustrations.—(1) Partners. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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rule applies to all classes of partnerships.’® 
foregoing principles do not prevent a partner from 
acting as an agent for a third person in dealings 
with the firm where the firm is not harmed; nor 
do they operate to make.the other partners parties 


to a contract which a third person 


with one partner as an individual.7® 

[§ 237] 2. Dealings between a Partner and His 
A partner may purchase from his firm,’® or 
mortgage,®° lease,*! or sell property to. his firm,*? 
and is entitled to a fair market price,** or any price 
agreed on regardless of original cost if there is no 
fraudulent misrepresentation,*®* and he need not dis- 
close the profit made on such a transaction.*® 
may pay himself out of partnership assets for goods 
He may render services at 
a higher price than that paid third persons, if such 


Firm. 


he has sold the firm.’® 


price is reasonable.8? He may lend 


to or from the firm,’® and may contract with it as 
an outsider,®® but may collect what is due him only 


causing the foreclosure of a mort- 
gage on firm property, for the pur- 
pose of defrauding a copartner, were 
liable to such copartner, although the 
mortgagee was an innocent tool in 
the execution of the fraudulent de- 
vice. Lovejoy v. Bailey, 214 Mass. 
134, 101 NE 63. (2) Where one part- 
ner fraudulently obtains a pretended 
right to firm property and, with it 
as a nucleus, secures other property, 
and, by a sale of all of it, derives a 
profit, his copartner may compel him 
to account for his’ proportionate 
share. Krebs v. Blankenship, 73 W 
Va. 539, 80 SE 948. (3) Where one, 
ignorant of the oil business, which 
-requires skill, experience, and expert 
knowledge, trusted in the superior 
knowledge of an associate in the 
business who was an expert, the lat- 
ter could not, by misrepresentations, 
defraud the former without becom- 
ing liable therefor. Armstrong v. 
Simms, (Tex: Civ. A.) 132 SW _ 500. 
(4) Assuming that plaintiff and de- 
fendant individually bought territo- 
rial rights, each to pay ‘one half of 
the price, that plaintiff paid cash, 
and that defendant gave his check 
on which a credit was allowed, and 
that they then formed a partnership, 
it was defendant’s duty to disclose to 
plaintiff all the facts with regard 
to credit. Barnes v. Clark, 41 S. D. 
175, 169 NW 527. 

76. Armstrong v. Simms, (Tex. 
Civ. A.) 132 SW 500. 

77. Baring v. Lyman, 2 F. Cas. 
No. 983, 1 Story 396; Randolph Bank 
v. Armstrong, 11 Iowa 515; Westcott 
v. Tyson, 38 Pa. 389. 

78. Sullivan v. Louisville, etc., R. 
Co.,_ 128 Ala. 77, 30 S 528; Goodwin 
v. Smith, 144 Ky. 41, 137 SW 789; 
Scott v. Thompson, (Mo.) 222 SW 
115; Shrader v. Downing, 79 Wash. 
476, 140 P 558, 52 LRANS 389. 

7Or Ziaderves U.S 14° Cust) Av Cu, 
S.) 47; Huffman Farm Co. v. Rush, 
173 Pa. 264, 33 A 1013. 

{a] In California a firm selling 
personalty to a partner warrants good 
title just as an individual does who 
sells property for his own. Kazman 
Vv. ight, 538 Cal? A.°732; 200 P° 768: 

80. Galway v. Fullerton, 17 N. J. 
Eq. 389. 

81. Sinclair v. Sinclair, 224 Ill. A. 
130; Allen v. Anderson, 13 Ill. A. 
451; Valentine v. Healey, 158 N. Y. 
369, 52 NE 1097, 43 LRA 667. 

{a] Duration of tenancy of prop- 
erty has been held to be for the dura- 
+ion of the partnership where the 
lease is held by one partner to whom 
the firm pays rent. Pocock v. Carter, 
[1912] 1 Ch. 663. 

g2. Curry v. Charles Warner Co., 
16 Del. 98, 42 A 425; Henry v. An- 
derson, 77 Ind, 361; Seanor v. Fitt, 
263 Pa. 389, 106 A 792. 

83. Curry v% Charles Warner Co., 
16 Del. 98, 42 A 425. 
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PARTNERSHIP 
The 


has entered into 


holder.®® 


He 
equity.°® 


or borrow money 


§2184.- Vietor Oil (Coy -v.) Drum, | 84 
Cal. 226, 193 P 243; Densmore Oil Co. 
v. Densmore, 64 Pa. 438; Kuhlirz v. 
Lambert Bros., Ltd., 108 L. T. Rep. 
N. S 565; Merriam v. Kenderdine 
Realty Co., 34 Ont. L. 556, 9 OntWN 
127, 25 DomLR 369, 8 BRC 899 [dism 
app 8 OntWN 617]. 

[a] Necessity for full disclosure. 
—A partner cannot sell his own goods 
to his firm at a profit without fully 
disclosing his own personal interest 
in the matter. Kuhlirz v. Lambert 
Brosi; totd! 08) Lae Ty Rep. IN. 3s. 565: 

85. Victor Oil Co. v. Drum, 184 
Cal. 226, 193 P 243; Densmore Oil.Co. 
v. Densmore, 64 Pa. 43. 

86. Cambre v. Lasseigne, 134 La. 
94, 63 S 680. 


87. Myers v: Hart, 152 Wa. 105, 92 
S750. 
88. McCall v. Moss, 112 Ill. 493; 


Leihy v. Briggs, 33 Ill. A. 534; Armi- 
stead “v. Spring)’ 1 Rob. (a) —567; 
Brown v. Spohr, 87 App. Div. 522, 
84 NYS 995 [aff 180 N. ¥. 201, 73 NE 
14]; Heavenrich v. Heavenrich, 387 
App. Div. 450, 56 NYS 45; Iddings 
vw Buuen,) 4"Sandf> Choy @Ne 1Y.) 82235 
Lassiter v. Stainback, 119 N. C. 103, 
25 SE 726. 

[a] A mortgage securing advances 
out of firm funds is valid as against 
creditors of the mortgagor. Hobbs 
ardware Conn Va Katenen,. 7 Ont: 
363 


89. Midwest Reserve Trust Co. v. 
Pioneer Cattle Loan Co., 119 Kan. 
528; 240 P 587; Farney v. Hauser, 109 
Kan. 75, 198 P 178; Whitman v. Bow- 
den, 27 (S.C, 53, 2 SH 630; Prows. v. 
Hawley, (Utah) 271 P 31. 

[a] Assignment of claim.—A firm 
may assign a claim for work and 
labor to a partner. Hlliott v. Bid- 
well, 35 S. D. 370, 152 NW 286. 

[b] Writing.—Such assignment 
need not be in writing. Elliott v. 
Bidwell, 35 S. D. 370, 152 NW 286. 

90. Farney v. Hauser, 109 Kan. 
Rone 0 Siglo Lice. 

91. Pike v. Hart, 30 La. Ann. 868; 
Campbell v. Bane, 119 Mich. 40, 77 
NW 322; Sterling v. Chapin, 185 N. 
Y. 395, 78 NE 158 [rev 111 App. Div. 
912 mem, 96 NYS 1147 mem (foll 
Sterling v. Chapin, 102 App. Div. 
589, 92 NYS 904)]; Bank of British- 
North America v. Delafield, 126 N. 
Y. 410, 27 NE 797 [aff 12 NYS 440]; 
Ex p. Todd, De Gex 87. 

Actions between partner and firm 
see infra § 288. 

92. Smyth v. Strader, 4 How. (U. 
Ss) 1404, 14, Lie ed: - 081; 5 Baring v: 
Lyman, 2 F. Cas. No. 983, 1 Story 
396; Woodman v. Boothby, 66 Me. 
389; Parker v. Macomber, 18 Pick. 
(Mass.) 505; Caldwell v. Dismukes, 
111 Mo. A. 570, 86 SW 270. 

938. See infra §§ 250-288. 

94, Ala:—Capital City Ins. Co. v. 
Quinn, 73 Ala. 558; Smyth v. Strader, 


by dissolution and accounting.®° : 
where an assignee of a chose in action. may sue in 
his own name, an action by the assignee of a part- 
ner’s claim against his firm, or of the firm’s claim 
against a partner, provided such claim is not a mere 
item in the partnership account, is maintainable.’* 

Negotiable instruments. 
gotiable paper to a partner, or vice versa,®” and 
while no action at law ean be maintained thereon by 
partner or firm,®* such incapacity to sue does not 
follow to an indorsee,®* unless he is not a bona fide 
The purchase by his firm of a partner’s 
note to a third person has been held to give the firm 
the right to enforce his obligations in a eourt of 
The assignee of such a note takes subject 
to all equities.°* 
between firms having common partners.°®*® 
of the common partner has been held to remove the 
impediment to suit on the note.®® 

[§ 238] 3. Dealings between Partners—a. In Gen- 


[47 C.J.] 795 


In jurisdictions 


A firm may give its ne- 


The same rule apples to notes 
The death 


9 Port. 446; Hazelhurst v. Pope, 2 
Stew. & P. 259. 

Conn.—Roberts v. Ripley, 14 Conn. 
543; Nevins v. Townsend, 6 Conn. 5. 

I1l.—Kipp v. McChesney, 66 Ill. 460. 

Me.—Woodman v. Boothby, 66 Me. 
389; Hapgood v. Watson, 65 Me. 510; 
Davis v. Briggs, 39 Me. 304 

Md.—Buchanan vy. Mechanics’ Loan, 
etc., Inst., 84 Md. 430, 35 A 1099. 

Mass.—Richards v. Fisher, 2 Allen 
527; Thayer v. Buffum, 11 Metc. 398; 
Pitcher v. Barrows, 17 Pick. 361, 28 
AmD 306. 

Mich.—Wintermute v. Torrent, 83 
Mich. 555, 47 NW 358; Carpenter v. 
Greenop, 74 Mich. 664, 42 NW 276, 16 
AmSR 662, 4 LRANS 241. ; 

Mo.—Knaus v. Givens, 110 Mo. 58, 
19 SW 535 [dist Hill v. McPherson, 
15 Mo. 204) 55 AmD 142, and overr 
Calhoun v. Albin, 48 Mo. 304]; Cald- 
well v. Dismukes, 111 Mo. A. 570, 86 
SW 270; Young v. Chew, 9 Mo. A. 


387 


N. H.—Heywood v. Wingate, 14 
ING Tah se 

N. Y.—Sherwood v. Barton, 36 
Barb. 284, 23 HowPr 533; Smith v. 


Lusher, 5 Cow. 688. 
N. C.—Blake v. Wheaton, 1 N. C. 


49. 

Tenn.—Woods v. Ridley, 11 
Humphr. 194. 

Vt.—Walker vy. Wait, 50 Vt. 668; 
Ormsbee vy. Kidder, 48 Vt. 361; Nor- 


ton v. Downer, 15 Vt. 569. 

Va.—Pettyjohn v. National Exch. 
Bank, 101 Va. 111, 48 SE 203. 

[a] In Kentucky it has been held 
that, if the firm name is signed by 
one of two partners to a note payable 
to the other, it is in effect merely 
the note of the former to the latter, 
who may sue thereon. Morrison vy. 
Stockwell, 9 Dana 172. 

{[b] Rule applied.—(1) A partner- 
ship as the indorser of a note in- 
dorsed to the firm by a partner is lia- 
ble on such indorsement. Brown vy. 
Torver, Minor (Ala.) 370. (2) In- 
dorsement by a partner to his firm of * 
a note of which he is payee transfers 


are title. Allen v. Mason, 17 Ill. A. 
95. Thompson vy. Lowe, 111 Ind. 


272, 12 NE 476; Cutting v. Daigneau, 
151 Mass. 297, 28 NE 839. 

96.7, Hall w-) Kam ball iia lle ved: 

[a] Purchase by firm of maker.— 
When the firm of the maker pur- 
chases his note given to a third par- 
ty, although no action at law may be 
maintained against the maker, equity 
will enforce the obligations of both 
maker and indorser. Hall vy. Kimball, 
Git BU aKa 

97. Davis v. Merrill, 51 Mich. 480, 
16 NW 864. 

98. Murdock v. Caruthers, 21 Ala. 
785; Fulton v. Williams, 11 Cush. 
(Mass.) 108. : 

99. Lacy v. Le Bruce, 6 Ala. 904. 


796 [47 C.J.] 


eral. 


accounts.? 


nership assets.® 


1. Ala.—Paine v. Moore, 6 Ala. 
129 


Cal.—Kazman Vv. daight.— bs «Call Ac 
732, 200.P 768. 


Hv—Volk vw Roche, 70 Til. 297; 
Berry v. De Bruyn, 77 Ill. A. 359: 
Mo.—Matthews v. Perdue, 79 Mo. 


A. 149. 
N. H.—Herbert v. Odlin, 40 N. H. 


267. 

N. Y.—Hackett. v. Stanley, 115 N. 
Y. 625, 22 NE 745. 
coe C.—Mosteller v. Bost, 42 N. C. 

Pa.—McCoy v. McCoy, 202 Pa. 497, 
Hewat S0> «Jarecki wv. Hays,161. Pa: 
Giles PADI Tis lakes 

Philippine. 
Philippine 29 

Tenn.—Williams v. Love, 2 Head 
SOR to earn) ee OMe 

Vt.—Holt v. Howard, 77 Vt. 49, 58 
A 797; Hatch v. Foster, 27 Vt. 515. 

Eng.—Want v. Reece, 1 Bing. 18, 
8 ECL 3881, 130 Reprint 8; Bedford 
Wee Bruton) lL) Biase. INv Cais. 399), 27 
DCm 692-0131 siteprimt de fe: Ox 1p; 
Richardson, 3 Deac. & C. 244; Morris 
Vv, Colman, 18 “Vies. Jr, 438; 34 “Re- 
print 382. 

[a] Consideration held sufficient. 
—Kazman v. Light, 53 Cal. A. 732, 
200 P 768; Eastburn v. Eddleblute, 
53 Pa. Super. 234. 


Pabalan v. Velez, 22 


2. Ga—McDougald v. Banks, 13 
Ga. 451. 

Iowa.—Jones v. Fields, 57 Iowa 
317, 10 NW 747. 

Ky.—Patterson v. Woolridge, 170 
Ky. 748, 186 SW 639; Fry v. Scott, 
11 SW 426, 10 KyL 1013. 

La.—Thomson v. Mylne, 11 Rob. 
349. 

Mass.—Shurtleff v. Willard, 19 
Pick. 202. 


Mich.—Hoskins v. Dickinson, 124 
Mich. 11, 82 NW 660; Bullard v. Has- 
eall, 25. Mich. - 132. 

Mo.—Coggeshall v. Munger, 54 Mo. 


A. 420; Love v. Van Every, 18 Mo. 
APL SIG: 

N. Y.—Howard v. France, 43 N. Y. 
Be 
" Tex.——Hord ‘v. McBryde, 45 Tex. 
498; Grove v. Keeling, (Civ. A.) 176 
SW 822. 

Wis.—Davies v. Skinner, 58 Wis. 
6388, 17 NW 427, 46 AmR 665. 

3. Bates v. Lane, 62 Mich. 132, 28 


NIW, 7533: Brown ‘Vv. 
St. 228, 140 NE 754; 
Donald, 119 Wash. 
Bright v. Carter, 
NW 645. 

4, Wartzell v. Murray, 127 Ill. A. 
GOS) fatter w24) DU S775) 19 MIN 674]: 
Garlon’ ve “Ryen, 73 Mises 594, 33 
NYS 629; Brown v. Brown, 107 Oh. 
St. 228, 140 NE 754; McDonald v. Mc- 
Donald, 119 Wash. 396, 206 P 23. 

5. ‘In re Waite, 28 &. Cas. No. 17,- 
044, 1 Lowell 207; Hoskins v. Dick- 
inson, 124 Mich. 11, 82 NW 660; Hill 


Brown, 107 Oh. 
McDonald v. Mc- 
SI 6R 206.5 Pi23. 
117 Wis, 631," 94 


Where two partners enter into a contract be- 
tween themselves, their rights and liabilities under 
such a contract are the same as though they were 
not partners,! and it is immaterial that the contract 
relates to the partnership property or interests, pro- 
vided such contracts lawfully convert firm 
into individual property and take all matters con- 
nected with the transaction out of the partnership 
Thus it has been held that the borrow- 
ing of money by one partner from his copartner does 
not create a firm obligation,* even though such mon- 
ey was used in the business of the firm,* or was 
advanced by the borrower as his share of the part- 
Likewise, if one partner engages 
his copartner to do work outside and independent of 
the partnership, he becomes personally liable to his 
copartner for compensation for such services.® 
has been held that, where a firm consists of more 
than two members, a partner may not convey or 
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[§ 239] 
(1) In General. 


property 


eral. 


ing.1 


ils 


We each. £2 gNe Jen Eiqneolem wore acy. 
Carter, 117 Wis. 631, 94 NW _ 645. 

6 Parker v. Day, 155 N. Y. 383, 49 
NE 1046; Berkeley v. Dusenberry, 
138 App. Div. 242, 122 NYS 884. 

We Hardin if Jamison, 60 Minn. 
348, 62 NW 39 

8. See anes § 238. 

9. In re Kecké?iman, 248 Fed. 565; 
Sargent v. Blake, 160 Fed. 57, 87 
CCAZ213 7 U7, LRANS 1040, 15 AnnCas 
58 [rev 152 Fed. 263]. 

10. In re Fackelman, 248 Fed. 565; 
Sargent v. Blake, 160 Fed. 57, 87 
CCA 218, 17 LRANS 1040, 15 AnnCas 
58 [rev 152 Fed. 263]. 

As affecting creditors see infra §§ 
422-426. 

il. Sargent v. Blake, 160 Fed. 57, 
87 CCA 213, 17 LRANS 1040, 15 Ann 
Cas 58 [rev 152 Fed. 263]; Goldsmith 
v. Koopman, 152 Bed. 173, 81 CCA 465 
[mod 140 Fed. 616]; Baker v. Cum- 
mines) 4 <App.* GD C))_ 2 30heealle.: 
Wingate, 159 Ga. 630, 126 SE 796; 
Corr v. Hoffman, 219 App. Div. 278, 
219 NYS 656. See Smith v. Roberts, 
182 Ill. A. 227. 

{a] Assumption of debts of firm 
by purchasing partner may be a suf- 
ficient consideration. Sargent v. 
Blake, 160 Fed. 57, 87 CCA 213, 17 
LRANS 1040, 15 AnnCas 58 [rev 
152 Fed. 263]; Selichener v. Walker, 
28 Fla. 680, 10 S 3 

[a] Ce lane held sufficient. 
—Hall v. Wingate, 159 Ga. 630, 126 
SE 796; Trackwell v. Irvin, 66 Ind. 
AS 5, VL 1S NE. .307; ) Core. wo ofiman, 
219 App. Div. 278, 219 NYS 656. 

Wecessity of consideration general- 
ly see Contracts §§ 145-149. 

12. Eggleston v. Wagner, 
610, 10 NW 37. 

Acceptance of offer generally see 
Contracts §§ 82-87. 

13. Mussetter v. Timmerman, 11 
Colo..201, 17 P 504; Rankin v., Kelly, 
163 Ky. 468, 173 SW 1151; Maxfield 
v. Seabury, 75 Minn. 93, 77 NW 555; 
Plaut’ ve Marks,, 11- On. Cir-* Cty 199, 
5 Oh. Cits7Dec.y 31% (Waldheims ‘v. 
Shane, 9 Oh. Dec. (Reprint) 560, 15 
ec uedt 84 [aff in 24 CinecLBul 


[a] Rule applied.—When it is 
found that the partner who was sold 
his interest owned a smaller share 
than he sought to convey, the pur- 
chaser having given notes for the pur- 
chase price, such notes should be 
credited by the deficiency. Scott v. 
HM sStill, 4 Key SO. dl Kym Ou CooL 

14. Statute of frauds see Frauds, 
Statute One asp lis. 

15. Rupe v. Kemp, 99 Wash. 371, 

[a] Bill of sale is not effective 
Gand delivery. Fronhoff v. Fronhoff, 
(Tex. Commn. A.) 260 SW 164. 

16. Necessity for good faith see 
supra § 209. 

17. Ark.—Crawford v. Stainback, 
76 Ark. 346, 88 SW 991. 


46 Mich. 


[§§ 238-241 


lease firm property to another partner without the 
consent of all the members of the firm.? 
b. Transfer of Interest to Copartner— 


Under the general rule permitting 


contracts between copartners,® a partner may trans- 
fer his interest in the partnership to a copartner,® 
even though the firm is insolvent.?° 

[§ 240] (2) Requisites and Validity—(a) In Gen- 
As in the case of other contracts the trans- 
action must be supported by some good considera- 
tion,!+ and the offer must be accepted as made;1 
appropriate relief may be had for mutual mistake.** 
Except as may be required by statutet* the contract 
by which the transfer is made need not be in writ- 


[§ 241] (b) Bad Faith or Fraud. The necessity 
for good faith as between the paxtners'® extends to 
eases of the transfer of one partner’s interest to 
another,” or to a transfer of a part of his inter- 


Cal.—Meyers v. Merillion, 118 Cal. 
352, 50. P 662: 
Rae C.—Baker v. Cummings, 4 App.- 
ov. 

Ill.—Hopkins vy. Watt, 13 Ill. 298. 

Iowa.—Joseph v. Mangos, 192 Iowa 
729, 185 NW 464. 

Ky.—Rankin y. Kelly, 163 Ky. 463, 


173 SW 1151. 
N. J.—Powell v. Cash, 54 N. J. 
Hg 218,34 Alsi fath- db Ne Jeane. 


826, 41 A 1115]. 

N. Y.—Butler v. Prentiss, 158 N. Y. 
49, 52 NE 652 [rev 36 NYS 301]; 
Styles v. Shaver, 151 App. Div. 903, 
136 NYS 347; Hasberg v. McCarty, 
14 Daly 414, 14 NYSt 697 [aff 127 
N. Y. 655 mem, 27 NE 817]. 

N. D.—Lay v. Emery, 8 N. D. 515, 
79 NW 10538. 


Pa.—Heebner v. Trumbower, 15 
Montg. Co. 97. 

ye —Smith v. Smith, 30 Vt. 139. 
394, 89 SE 893; Tennant Ve ‘Dantes, 


97 Va. 234, 33 SE 620; 


Sexton v. Sex- 
ton, .9 Gratt. 
WwW. 


(50 Va.) 204. 
Va.—Krebs v. Blankenship, 73 


W. Va. 539, 80 SE 948; Thorne’ v. 
Brown, 63 WwW. Va. 608, 60 SE 614; 
McKinley v. Lynch, 58 W. Va. 44, 
51 SE 4. 

Pricer v.,. Law, -[1905].- 2. “@hs 
Rie eos: v. Wiley, 27 Ont. A. 


See Hall v. Wineste. 159 Ga. 630, 
126 SE 796 (holding that a contract 
was not unconscionable merely be- 
cause plaintiff offered to sell prop- 
erty ata price far below its value). 

[a] Tllustrations.—(1) The pur- 
chasing partner must not only make 
full disclosure, but if he sees that 
his copartner is laboring under a 
mistake which is liable to affect his 
interest, he must prevent the harm 
that otherwise may result from such 
misapprehension. Aronhime v. Ley- 
inson, 119 Va. 394, 89 SH 893: »@) 
Wihere two members of a partner+ 
ship induced their copartner to sell 
his interest to a third person, he be- 
ing in financial straits and ignorant 
of matters within their knowledge, 
and subsequently acquired his inter- 
est from the person to whom he sold, 
they must account to him for his 
share of the profits, although such 
third person did not act for them. 
Me v. Critcher, Ay? Va. 870, 72 SH 


[b] Third pérconaee Wwe 


one 
partner, unknown to the other, en- 
ters into a combination with third 


persons, whereby the value of the 
partnership assets is increased, and 
then purchases the interest of such 
partner, without revealing the facts, 
the third persons are not guilty of 
fraud as against the retiring part- 
ner. Meyers v. Merillion, 118 Cal. 
352,50 PR) 662° 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 241-244} 


est,18 and full disclosure of all material facts must 
It has also been held that the rules ap- 
plicable to the purchase by an agent of his prin- 
cipal’s property?® apply to the purchase of a part- 
It has also been 
held that, where circumstances show no right of 
one partner to rely on the other, the fiduciary rela- 
tion ceases upon the beginning of negotiations for 
a sale of interest,?2 and further that the sale will 
not be set aside when it appears that both parties 
to the transaction had equal means of ascertaining 


be made.?? 


ner’s interest by his copartner.?+ 


the truth of the situation,** 
Operation and effect. 


copartner.*° 


18. George v. Sohn, 191 Ky. 428, 
230 SW 904. 

19. U. S—Goldsmith Vv. op- 
man, 152 Fed. 173, 81 CCA. €65 ee 
140 Fed. 616]. 

Colo.—Caldwell v. Davis, 10 Colo. 
481) 15 PB) 696, 3-AmsER 599: 

D. C.—Baker vy. Cummings, 4 App. 
230. 

Ky.—Rankin vy. Kelly, 163 Ky. 463, 
173 Sw 1151 

Mass.—Arnold_ v. 223 
Mass. 47, 111 NE 687. 

N. J.—Gilbert v. Anderson, 73 N. 
J. Eq. 248, 66 A 926. 

N. Y.—Kelly v. Delaney, 136 App. 
Div. 604, 121 NYS 241 [aff 205 N. Y. 
618 mem, 98 NE 1105 mem]; Gug- 
genheim v. Guggenheim, 95 Misc. 332, 


159 NYS 338. 
ato leone: 48 Tex. Civ. 
91 


Maxwell, 


Tex. —Seal v. 
A. 330, 107 SW 

Va. — Yost v. Critcher, 112 Va. 870, 
72 SE 594. 

Wash.—Finn v. Young, 46 Wash. 
74, 89 P 400. 

W. Va.—Marshall vy. Anderson, 80 
Wie Va, 228, 92S 42155. kKrevsiav: 
Blankenship, 73 W. Va. 539, 80 SH 
948; Thorne v. Brown, 63 W. Va. 
603, 60 SW 614; McKinley v. Lynch, 
5 


8 W. Va. 44, 51 4, 
Eng.—Law v. Law, [1905] 1 Ch. 
140; Maddeford v. Austwick, 1 Sim. 


89, 2 EngCh 89, 57 Reprint 512 -Eaff 


ZeMiyl. Uécete 279 Te Bne Chi 727.9 .1039 
Reprint 950]. 
[a] Managing partner who pro- 


poses to purchase the interest of his 
copartner must make full disclosure, 
or the purchase may be avoided, 
McKinley v. Lynch, 58 W. Va. 44, 51 
SE 4. 

[b] Failure to disclose full price 
of option.—Where defendant, having 
given an option on the partnership 
business of himself and plaintiff for 
thirty-five thousand dollars, repre- 
sented to plaintiff that the price 
named therein was much less, and 
that the person having the option 
would probably be unable to take it 
up, and induce plaintiff to sell him 
his interests for much less, promising 
to give five hundred dollars if the op- 
tion was taken up, he is liable to 
plaintiff for the difference between 
‘half of the price named in the option 
and what he gave plaintiff, although 
plaintiff accepted the five hundred 
dollars knowing the option had been 
taken up, he being ignorant as to 
the other matters. Finn v. Young, 
46 Wash. 74, 89 P 400. 

20. Selling agent as purchaser see 
Agency §§ 358-362. F 

21. Joseph v. Mangos, 192 Iowa 
729, 185 NW 464; Marshall v. An- 
derson, 80 W. Va. 228, 92 SE 421. 


22. Elmore .v. McConaghy, 92 
Wash. 263,) 159) 1108: 

23. Geddes’ App., 80 Pa. 442. 

24. U. S.—Goldsmith v. Koopman, 


152 Fed. 173, 81 CCA 465 [mod 140 


Fed. 616]. 
Colo.—Caldwell v. Davis, 10 Colo. 
481, 15 P 696, 3): AmSR 599, 


é 


The contract may be 
avoided for fraud,?* but it has been decided that a 
purchaser who voluntarily buys his partner’s inter- 
est, suspecting fraud, and later discovers he has paid 
too high a price, cannot recover such ‘excess from his 
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promptly,?* and 


struing 


in the firm vests 


Iowa.—Palmer _ v. Northwestern 
Dad Ins. Co., 187 Iowa 207, 174 NW 
Ky.—Rankin v. Kelly, 163 Ky. 463, 
173 SW 11515 Muir v. Samuels, 110 


Ky. 605, 62 SW 481, 23 KyL 14. 
Mo.—Pomeroy v. Benton, 57 Mo. 
i. 

N. Y.—Wright v. Duke, 91 Hun 


409, 36 NYS 853; Getty v. Donelly, 
9 Hun 603 [aff 70 N. Y. 504]. 

W. Va.—Benedetto v. Di Bacco, 83 
Wis War 16.205 999 “SEPOL7 0 Rhorne -v. 
Brown, 63 W. Va. 603, 60 SE 614. 

[a] Mere statement of opinion as 
to probability of loss of oil lease 
is not sufficient fraud or misrepre- 
sentation to set aside a transfer of 
interest, even though fraudulently 
made, the partner making such state- 
ment having no special knowledge 
which was not available to. both. 
Baker v. McDonald, 185 Ky. 470, 215 
SW 292. 

{[b] A promise contractual in na- 
ture, such as a promise to incorpo- 
rate if a partner would sell his in- 
terest to his.copartners, is not a mis- 
representation of an existing fact 


constituting fraud. Dobson vy. Whit- 
ker, 242 Mich. 308, 218 NW 770. 
25. Pierce v. Ten Eyck, 9 Mont. 


349, 238 P 423. 

26. Avoidance for fraud see su- 
pra § 241. 

Relief because of mistake see su- 
pra § 240. 

Termination or rescission of con- 
craete generally see Contracts §§ 620— 

27. Cal.—Gondolfo v. Garbarino, 8 
Cals Ags 46, 97 IP 1203: 


Md.—Phillips v. Crownfield, 124 
Md. 4438, 92 A 10380. 
N. J.—Fitzgerald v. Christl, 20 N. 


ae ee 90. 
Y.—Brown v. Dennison, 28 App. 

Din 535, 51° NYS 300 [rev 22. Misc: 
59; 49 NYS. 420]. 

R. I.—Mathewson v. Allen, 10 R. 
die, ABE 

Tex.—Crump v. Ligon, 37 Tex. Civ. 
A. 172, 84 SW 250. 


286; Ex p. Wheeler, Buck 25. 

[a] Ascertainment of value by 
inventory.—Where, on disagreement 
between partners, defendant was en- 
titled to purchase at an inventoried 
value, but they could not agree on 
an inventory, defendant could not 
exclude plaintiffs from the business 
or store, until the amount had been 
ascertained, paid, or tendered. Phil- 
ae v. Crownfield, 124 Md. 448, 92 A 

030. 

[b] Waiver of condition pyreced- 
ent.—A partner failing to submit re- 
ceipts for amounts paid by him for 
improvements on partnership prop- 
erty, as required by referees’ find- 
ings, as a condition precedent to re- 
imbursement by the partnership, can- 
not complain of his copartner’s omis- 
sion of the amount due under such 
findings, from a list of liabilities re- 
quired to be made and certified by 


[§ 242] (8) Avoidance or Rescission. 
tract may be avoided upon the grounds authorizing 
the rescission or termination OF other contracts,”°® 
as for example, the nonperformance of conditions.** 
A partner desiring to rescind must elect to do so 


must have sufficient erounds for rescission.*° 
cree avoiding a transfer has been held to restore the 
partnership as it existed prior to the sale, for the 
purpose of accounting.*+ 

[§ 243] (4) Construction of Contract. 
the contract, the court will consider the 
whole instrument,®2 and when the contract is ver- 
bal, it will look to the object and construction of the 
parties as manifested by their conduct.** 

[§ 244] (5) Operation and Effect. 
in good faith by a partner of his copartner’s interest 


(47 C.J.) 797 


The con- 


give notice of his intention,*® and 


A de- 


In con- 


A purchase 


the ownership of the firm property 


him under a contract between them 
ae the sale of his interest. Lariviere 
Stratton, 81 N. H. 17, 120 A 846. 
“28. Arnold Vv. Hagerman, 45 N. 
SEI LES. AT WRAL NOS). IA Se Anas ee elas 
Law v. Law, [1905] 1 Ch. 140; Camp- 
bell v. Campbell, 21 Austr. C. L. R. 


8. 
29. McLaughlin v. McLaughlin, 1% 
CalmAy 69 9N AeAn POA: 
30. McLaughlin v. McLaughlin, su- 
Arnold v. Hagerman, 45 N. J. 
LSGo diver ANOS; “14 AmSR 712. 
31. Baker v. Cummings, 8 App. 
(D. C.) 515 [rev on other grounds 169 
WsSe1L89, VS SCH6(, 42.© edema ilu te 


32. Scheuer v. Wise, 213 Ala. 329, 
104 S 881. E 
[a] Particular agreements con- 


strued.—(1) Where a contract con- 
templated a sale of the good will and 
firm name by one member to the oth- 
er on the happening of a future con- 
tingency, the fact that its terms re- 
ferred to ‘“‘the business’? would not 
overcome the general intent, so as 
to involve the entire business in a 
suit to determine rights under the 
contract. Barclay v. Barclay, 172 
App. Div. 548, 158 NYS 1045. (2) 
A provision in a contract for the 
purchase by certain partners of the 
share of another, that, in case of 
dissolution of the partnership before 
payment in full to seller, the seller 
should receive only a _ stated pro- 
portion of the unpaid amount, was 
held not to apply to sums past due 
at the time of dissolution. Cohn v. 
King, 172 NYS 288 [aff 187 App. Div. 
969 mem, 175 NYS 897 mem]. C3;) 
A provision authorizing one partner 
to purchase other’s interest on cash 
payment of one half of value of 
partnership assets has been held 
not unconscionable. Corr, v.. Hoft- 
man, 219 App. Div. 278, 219 NYS 656. 
(4) An agreement by a partner over- 
drawing his account and purchasing 
his copartner’s interest to pay to the 
copartner the amount of the over- 
draft when accounts due the firm 
were collected gives him a reason- 
able time to pay the amount. Hink 
v. Smith, 169 Iowa 101, 150 NW 1069. 


(5) Where plaintiff joined defend- 
ant in the cutlery business under 
an agreement whereby the latter 


promised to pay the former one thou- 
sand two hundred dollars in the 
event he decided to sell or dispose 
of the business, and the business was 


suspended on ‘account of being un- 
successful, the agreement did not 
apply. Paolantonia No Abbey Agi. 16) 
128 A 200. 

{[b] Right to use a patent does 
not pass by implication on sale of 
tangible property of firm. Powers 
v. Cooper, 1 Ky. Op. 309. 

83. Miguel v. Miguel, 184 ~ Cal. 


yt Ly Les 2? Ie says 

[a] Construction by subsequent 
conduct.—The manifest object of an 
oral contract for the sale of plain- 
tiff’s interest in a dissolved partner- 
ship, in making the purchase price 
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in the purchasing partner,?* and the right to the 
purchase price in the selling partner,*® for which 
an action at law may be maintained.*° 
fer does not, however, vest ownership in the trans- 
feree when made merely as security for a debt,** 
nor will it, when made as security, effect a dissolu- 
tion of the partnership;** and no vendor’s lien is 
created by such a transfer while the partnership is 
unliquidated;*® nor does it inure to the benefit of a 
The transfer is subject to a prior 
mortgage given by the selling partner and known to 


third partner.*° 


the buying partner.*? 
Conveyance of entire interest.*? 


a partner to his copartner of all his interest in the 
firm earries with it all-claims which the seller has 
against the firm,*? although it has been held not to 
include his interest in profits already realized and 
deposited in a bank,** and also relieves the seller 


payable after a firm debt secured 
by mortgage on the firm property 
was paid, was to enable defendant, 
the purchaser, to pay the secured 
firm debt first, and their subsequent 
conduct in not claiming or offering 
payment until after money borrowed 
to pay the obligation was repaid is 
sufficient to sustain the finding that 
the purchase price was payable when 
the defendant was relieved from the 
burden of the partnership debt, and 
not when he changed the form of that 
debt by paying the existing obliga- 
tion with borrowed money. Miguel 
v. Miguel, 184 Cal. 311,193 P 935. 
34. U. S.—Patrick v. Bowman, 149 
Meroceeiis Jo SCt ($66), 34 Lined 7:90 
{rev 36 Fed. 138]; In re Baker, 224 


Hd 611; Routh v. Boyd, 51 Fed. 
821. 
Ariz. McFadden v. Shanley, 16 


Arig 195, 141, P 732. 

Cali—Taylor*v. “Ford, 131 Cal, .440, 
63 P 770; Burt v. Wilson; 28 Cal. 
632, 87 AmD 142. 

Ill.—Durham y. Lathrop, 95 Ill. A. 


429, 
Ttowa.—Lantz v. Ryman, 102 Iowa 
348, 71 NW 212. 


Ky.—Rankin v. Kelly, 163 Ky. 463, 
173 SW 1151. 


Mass.—Lord v. Plumer, 237 Mass. 
176, 129° NE. 387. 
Miss.—Richardson v. Davis, 70 


Miss: 219) 11S 790. 
Mo.—Blasland-Parcels-Jordan Shoe 
GO.) Vata tdicks;)-70) Mo. A> (301. 


N. J.—Frank .v.’ Morehead, (Ch.) 
31 A 1016. 
Pa.-~—Clarks va Clark) 11743Ra.. 3095 


84°'A 610, 619; Wiley v. Brundred, 


158 Pa. 579, 28 A 173, 180; Collner 
v. Greig, 137 Pa. 606, 20 A 988, 21 
AmSR 899; Keyes’ App., 65 Pa. 
196. 

Tenn.—Cook v. Beech, 10 Humphr. 
412. 

Tex.—Murchison v. Warren, 50 


Tex. 27; Texas Produce Co. v. Tur- 
ner, 7 Tex. Civ. A. 208, 26 SW 917. 
Va.—Sexton v. Sexton, 9 Gratt, 
(50 Va.) 204. 
Eng.—Ex p. Ruffin, 6 Ves. Jr. 119, 
31 Reprint 970, 19 ERC 626. 
Man.—Hughes v. Chambers, 14 
Man. 163. 


N. S.—Crowe v. Buchanan, 386 N. 
Sil; 

Ont.—Re Engeland, [1926] 4 Dom 
LR 1029. 


See Blanco v. San Juan Registrar, 
28 Porto Rico 159 (a transfer of a 
partner’s interest does not transfer 
any of the firm property). 

[a] Effect of sale of interest.— 
(1) The partnership relation is ter- 
minated, although consideration for 
the transfer was salary to be paid 
out of the profits of the business 
eontinued by the purchasing partners. 
Lord v. Plumer, 237 Mass. 176, 129 
NE 387. (2) The partner selling 
his interest cannot thereafter object 
to the admission of new members into 


PARTNERSHIP 
Such a trans- 
evidence.*® 


bezzler.°° 


the particular terms of the contract of sale.*? 
transfer does not include his interest in the amount 
recovered from an unknown and unsuspected em- 


ern 
wer 


45 
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from all liabilities for debts which he owes the 
firm,*® unless such liabilities were unknown to the 
‘purchaser at the time of the transfer,*® the pre- 
sumption being that such debts were taken into con- 
sideration in fixing the selling price.*7 
sumption is not conclusive, but may be rebutted by 
This rule may, of course, be varied by 


This pre- 


The 


Termination of confidential relationship. A part- 


The transfer by 


the firm. Lord v. Plumer, supra. 
85. Cal.—Taylor v. Ford, 131.Cal: 
440, 68 P 770. 
Tll.—Mentzer v. Robinson, 32 Ill. 
As oe. 


‘Me.__Neal v. Berry, 86 Me. 193, 


29 A 987. 

Mo.—Bigha wv .Linsley, 160 Mo. 
A. 605, 140 ‘SW 1193 [adopting 149 
Mo. A. 467, 130 SW 506]. 

Pa—Klase’ v.. Bright, 71 «Pan 186. 

Vt.—Wood v. Johnson, 13 Vt. 191. 

[a] Notes for unpaid purchase 
price.—Under a contract of sale by 
one partner to the other, for cash and 
a note for the balance, of the retiring 
partner’s interest, the continuing 
partner was liable for the amount 
of the unpaid balance of the note 
w'here he had destroyed the partner- 
ship assets. Rupe v. Kemp, 99 Wash. 
BH a Wye ea 2a ayy, 

36. Action at law to recover price 
of interest see infra § 252. 

37. Monroe v. Hamilton, 60 Ala. 
226; Warren v. Taylor, 60 Ala. 218; 
Townsend v. Petersen, 12 Colo. 491, 
21 P 619; Yergler v. Kaufmann, 176 
Ill. A. 564; Donnelly v. McArdle, 120 
App. Div. 871, 105 NYS 331. 

38. See infra § 780. 

39. Posner v. Little Pine Lumber 
Co., 157 La. 73, 102 .S 163 Keil’s Suce:, 
5 ‘La. Ai « (Orleans): 108; .) Liow. w. 
Swartwout, 171 App. Div. 725, 157 
NYS 1067; In re Hogg, 219 Pa. 486, 
68 A 1011. 

[a]. Sale of interest in unliquidat- 
ed partnership is not sale of specific 
property or interest therein, and 
hence creates no vendor’s lien. Pos- 
ner v. Little Pine Lumber Co., 157 
La. 73, 102 S 16. 

[b] Note for purchase price of 
unliquidated interest in unliquidated 
partnership is not secured by a ven- 
dor’s lien. Posner v. Little Pine 
Lumber Col 157 Laciw3s,; 1028.16: 

[ec] Creation of lien.—That part- 
nership debts were paid, after a part- 
ner’s sale of interest to copartners, 
from the proceeds of mortgages ex- 
ecuted to a creditor, is immaterial 
on the question of creation of a 
vendor’s lien securing a note for de- 
ferred payment on the purchase price, 
guestion of such lien vel non being 
determinable as of the time of the 
sale. Posner v. Little Pine Lumber 
COs LOU Walls el U2a 6s 

40. Towle v. Hammond, 
510, 40 CCA 498. 


99 Fed. 


41. Watts v. Driscoll, 82 L. T. Rep. 
ING Sepp: 
Sean Dissolution of firm see infra § 
43. Bray v. Denning, 56 Fed. 1019 


[aff 61 Fed. 651, 10 CCA 6]; Flynn v. 
Pish,7 Juans: -CNw Yee. 

44. Sophketes v. School, 23 Que. 
Ken Beas. 

45. U. S.—New York Fourth Nat. 
Bank v. New Orleans, etc., R. Co., 11 
Wall. 624, 20 L. ed. 82; Parker v. Mug- 


ner having sold his interest to a copartner, the con- 
fidential relationship is at an end and further deal- 
ings between the parties are at arm’s length.*+ 

[§ 245] (6) Options to Purchase. 
decided that am option to purchage is not exercised 
by a request to the optioner to join in a conveyance 


It has been 


gridse, 18 F. Cas. No. 10,743, 2 Story 

yg G00 —Beckley v. Munson, 22 Conn. 
Ga.—Silver v. Shoob, 26 Ga. A. 31, 

33, 105 SH 312 [quot Cyc.]. 
Ill.—Kimball v. Walker, 30 Ill. 482; 


Taylor v. Coffing, 23 Ill. 207 [overr 
Taylor v. Coffing, 18 Ill. 422; Coffing 
Va) Laydor:. 16" D1 4577 7- DPhomas tye. 
Reisch, 214 Ill. A. 328; Hatten- 


hauer v. Adamick, 70 Ill. A. 602. 
Ind.—Over vy. Hetherington, 66 Ind. 

365; Headley v. Shelton, 51 Ind. 388; 

Smith v. Evans, 37 Ind. 526. 

Vargo ita wert v. Wood, 9 Gray 


Mont.—Pierce v. Ten Eyck, 9 Mont. 
S40; gucwie 423) 

N. J.—Fielder v. Beekman, (Ch.) 
54 A 156; Schlicher v. Vogel, 61 N. 
J. Eq. 158, 47 A 448s[aff 65 N. J. Eq. 
404, 54 A 1125]. 

Y.—Albright v. Voorhies, 36 
Hun 437; Finley v. Fay, 17 Hun 67 
[rev on other groynds 96 N. Y. 663 


mem]; Van Scoter v. Lefferts, 11 
Barb. 140. 
[a] Note given for improvement 


of firm property cannot be listed as 
liability of selling partner. Lariviere 
y. Stratton, 81N. Ho 172 1207 Ars 46) 

46. Gaggin v. Barnes, 5 Ky. Op. 
684; Kintrea v. Charles, 12 Grant Ch. 
(Ont.) 117.- 

47. Cal.—Wilbur v. Wilbur, 197 
Cala it 239 EP. 332" 

Ga.—Silver v. Shoob, 26 Ga. A. 
Slee LOGS Ee Buo. 

Ull.—Hamilton v. Wells, 182 Ill. 144, 
55 NE 143; Norman vy. Hudleston, 64 
TI 1s" "Thoma, v. Reisch;, 274 a1, Ae 
328; Commons v. Snow, 194 Tll. A. 
569; Milloy v. Hoyt, 123 TW AL eb 6S 
Hattenhauer v. Adamick, 70 Ill. A. 
602; Clark v. Carr, 45 Ill. A. 469. - 

N. J.—Schlicher v. Vogel, 61 N. J. 
Eq. 158, 47 A 448 [aff 65 N. J. Hq. 
404, 54 A 1125]. 

Que.—Northwest Employment 
Agency v. Putnick, 24 Que. 
285. 

48. Jones v. Bliss, 45 Ill. 143; 
Clark v. Carr, 45 Ill. A. 469. 

49. U. S.—lLevy v. Dattlebaum, 63 
Fed. 992; -Gunn v. Black, 60° Fed. 
LoL yeS' CCA 34: 

Ga.—Silver v. Shoob, 26 Ga. A. 31, 
105 SE 312. 

Ill.—Clark v. Carr, 45 Ill. A. 469. 

Ind.—Evans v. ‘Bradford, 35 Ind. 
527; Garnier v. Gébhard, 33 Ind. 225. 

La.—Morgan v. Davenport, 3 La. 


184. 

N. J.—Fielder v. Beekman, (Ch.) 
54 A 156. 

N. Y.—Finley v. Fay, 96 N. Y. 
668 mem; Deering v. Metcalf, 74 
Nay. a bOde 


Pa.—Blackiston’s App., 81* Pa. 339. 

50. Hubbard v. Ferry, 141 Wis. 
17, 123 NW 142, 185 AmSR 27. 

51. Wise Realty Co. v. Stewart, 
169 Cal. 176, 146 P 5384. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of the firm property to a third person,°? nor by the 
sale of the property of the firm by the managing 
partners to pay off liens for the purchase price.°* 
The burden of showing election to exercise the op- 
tion is on the optioner.®* 

[§ 246] 4. Transfer of Interest to Third Per- 
sons.°> A conveyance or a transfer of a partner’s 
interest in the firm to a third person does not pass 
the title of the firm, but only of the individual part- 
ner,°® and since a partner’s interest in the partner- 
ship consists in his share in the surplus remaining 
after the payment of the partnership debts and the 
adjustment of the equities of the partners,®*’ the 
transferee of such an interest takes no more than 
this, whether such transfer is by way of sale®® or 
mortgage,°® and-the attempt to retain legal title to 
the property after such transfer, as security for the 
purchase price, is futile.°®° It has been held, how- 
ever, that a purchaser becomes a tenant in common 
with the other partners, subject to the equity of the 
partners and creditors to apply the firm property to 
the firm obligations.*t In England such transferee 
acquires no right to interfere in the management of 
the firm affairs, or to an accounting by the other 


PARTNERSHIP 


[ai ©. Jake toe 
partners, or to an inspection of the firm books, but 
only to receive the share of the profits belonging to 
the transferring partner.°? 

Membership in firm. Unless the other partners 
consent, the transferee does not become a member 
of the firm.*? He may therefore engage in a rival 
business without being liable to the firm whose part- 
ner sold him an interest therein.®* 

Amount of share. The share is subject to the 
fluctuations of the business,®* and if, on winding 
up the firm, the transferring partner’s interest has 
no pecuniary value, the transferee takes nothing by 
his transfer.°® : 

Claims of copartner or firm. A personal promise 
of one partner to pay a sum of money due from him 
to the transferor is not included in the transfer.®* 
Nor does the transfer release the selling partner 
from liabilities due his epee or the partner- 
ship.®® 

Conditions precedent to the transfer must be ful- 
filled.*° The terms of the agreement to purchase 
are not conditions precedent to the acquisition of 
the interest, unless expressly made so, or presumed 


52:. Crane: va Dalton, 102 W.Va. |-A.)) 206 SW 507]. collateral security, and subsequently 
559, 136 SE 33. W. Va.—Maxwell v. Wheeling, 9 W. | sold his entire interest in the firm, 
5a. Crane v. Dalton, supra. Va. 206. and a creditor of such partner gar- 
54. Crane v. Dalton, supra. Eng.—Ex p. Birley, £ Mont. D. &]nisheed the buyer, who thereupon 
55. Cross references: La G. 354; Cofton v. Horner, 5 Price |} paid into court the purchase price of 


Right of transferee to accounting see 


infra § 842. an 
Transfer as affecting firm creditors | 57 ‘Reprint 236. 
see infra §§ 422-426. [a] 


, 146 Reprint 687; 
1 Sim. & St. 600, 1 “EngCh 600, 


Agreement for sale of interest 


Simp-|the partner’s interest, and the as- 
signees came into court and present- 
ed. their claims against the fund, it 


was held that the rights of all the 


Lingen Vv. 


Transfer as effecting a dissolution 

see infra § 780. 

56. Kanawha Hardwood Co. v. 
Evans, 65 W. Va. 622, 64 SE 917. 

57. Interest of partner in firm 
property see supra §§ 221, 222. 


58. U. S—New York Fourth Nat. 
Bank v. New Orleans, ete., R. Co., 11 
Wall. 624, 20 L. ed. 82. 

Ala.—Planters’ Trading Co. 


Moore, 7 Ala. A. 393, 62 S 302. 

Ark.—Bloodworth v. Booser, 99 
Ark. 238, 138 SW 457. 

Conn. 

587. 

Ill.—Parish v. Bainum, 306 Ill. 618, 
138 NE 147 [rev 223 Ill. A. 1]; Rosen- 
stiel v. Gray, 112 Ill. 282; Lexington 
Home State Bank v. Vandolah, 188 
As 123. 

Iowa.—Shuler v. Dutton, 75 Iowa 
155, 39 NW 239. 
ones v. Sandidge, 

Me.——Leader v. Plante, 95 Me. 
50! 2A. 53, 85 AmSR 419." 

i Phetteplace, 26 
Mich. 383. 


Mo.—Day v. Stafford, 128 Mo. A. 
438, 107 SW 433. 

N. M.—De Manderfield v. Field, 7 
Ne M17, 32 P_146. 

N. Y.—Van Brocklen v. Smeallie, 
140 N. Y. 70, 35 NE 415; Tarbell v. 
West, 86 N. Y. 280; Morss v. Glea- 
son, 64 INE 2204s Menagh v. Whit- 
well, 52 N. Y. 146, 11 AmR 683; Van 
Brunt v. Applegate, 44 N. Y. 544; 
Van Da Linda v. Stevens, 9 App. Div. 
179, 41 NYS 126; Munford v. McKay, 
8 Wend. 442, 24 AmD 34; Rodriguez 
v. Heffernan, 5 Johns. Ch. 417; Tar- 
bel v. Bradley, 7 AbbNCas 273 [aff 
86 N. Y. 280]. 

N. C.—Sherrod v. Mayo, 156 N. C. 
144, 72 SE 216, AnnCas1912D 1205; 
Ross v. Henderson, 77 N. C. 170. 

Pa.—Reinheimer v. Hemingway, 35 
Pa. 432; Swoope v. Wakefield, 10 Pa. 
Super. 342, 44 WklyNC 209; Birkel- 
bach v. Turner, 24 Pa. Dist. 935: Dun- 
bar Fire Brick Co. v. Madeira, 7 Pa. 


43 Conn. 


8 Dana 
343, 


Dist. 246; Roberts v. Dunham, 1 Pa. 
Oa PV S1365 eibert v. Seibert, 1 
Brewst. 531; cGlensey v. Cox, 
Phila. 387. 


Tex.—Still vc Focke, 66 Tex. 715, 2 
SW 59; Sherk v. First Nat. Bank, 
(Civ. A.) 152 Sw 832 [mod (Commn. 


construed and held to show an intent 
to pass the seller’s interest in spec- 
ified property of the partnership. 


Shuler v. Dutton, 75 Iowa 155, 39 
NW 239. 
[b] Purchase by creditor of firm. 


—If a creditor purchases a partner’s 
interest; so long as he ‘holds partner- 
ship assets he may not sue the old 


firm and recover against his ven- 
dor. Birkelbach v. Turner, 24 Pa. 
DISt..0 9380. 

59. Ala.—Sloan v. Wilson, 117 Ala. 


583, 23 S 145; Fields v. Brice, 108 
Ala. 632, 18 S 742. 

Ark.—Embry v. Lewis, 18 SW 372. 

Cal.—Jones v. Parsons, 25 Cal. 100; 
Chase v. Steel, 9 Cal. 64. 

nd.—Conant v. Frary, 49 Ind. 530; 
Pel asc v. Sindlinger, 33 Ind. 114 

Iowa.—Cook v. Gilchrist, 82 Towa 
277, 48 NW 84. 

Kan.—Aldridge v. Elerick, 1 Kan. 
AS 306) 415, 2 199) 

Minn.—Churchill v. Proctor, 31 
Minn. 129, 16 NW’ 694. 

Miss.—Ellis Jones Drug Co. v. Co- 
ker, 117 S 545. 

Mo.—Ewart v. Nave-McCord Mer- 
cantile Co., 130 Mo. 112, 31 SW 1041; 
Ewart v. Tootle, 50 Mo. A. 322. 

Nev.—Whitmore v. Shiverick, 3 
Nev. 288. 
reeks H.—Lovejoy v. Bowers, 11 N. H. 

4. 

N. J.—Mechanics’ Bank v. Godwin, 
BN, tJ.) Eq. 334. 

N. Y.—Barber v. Palmer, 70 Hun 
498, 24 NYS 451. 

R. I.—Patterson v. Atkinson, 20 R. 
PelO2 eet SAW boiz. 

W. Va.—Maxwell v. Wheeling, 9 
W. Va. 206. 

Wyo.—Lellman v. Mills, 15 Wyo. 
149, 87 P 985. 

[a] Lien created by mortgage of 
partner’s interest lies on his inter- 
est alone and not on firm property. 


Lellman v. Mills, 15 Wyo. 149, 87 
128) Bios 
[b] If the teaneter is merely as 


security for a debt, title does not 
pass. Power Grocery Co. v. Hinton, 
187 Ky. 171, 218 SW 1013. 

[ec] Necessity of accounting,— 
Where a partnership issued certifi- 
cates representing the interests of 
the partners, and one of the partners 
assigned some of his certificates as 


parties to the fund could be settled 
without a partnership accounting. 
Rommerdahl y. Jackson, 102 Wis. 
444, 78 NW 742 (so holding upon the 
ground that all the parties had, by 
claiming their interests in the fund © 
in court, in effect ratified the trans- 
action by which the value of the part- 
ner’s interest in the firm had been 
liquidated and turned into cash). 

60. Parker v. Rolfe, 167 Ark. 245, 
267 SW 775. 


61. Keith v. Ham, 89 Ala. 590, 7 
S 234; McCauley v. Fulton, 44 -Cal. 
355; Stokes v. Stevens, 40 Cal. 391. 


Se In re Garwood, [1903] 1 Ch. 
63. Admission of transfereé into 


firm see infra § 571. 

64. Bishop v. Riddle, 51 Tex. Civ. 
A. 317; 113° SW L562: 

65. Daniel v. Crowell, 
519, 34 SH 684; 
0 


LZ5 MN. 
State Bank v. Fowle, 
N. C. 8; Cavender v. Bulteel, +L. 
R. 9 Ch. 79; Fereday v. Wightwick, 
& M. 45, 5 EngCh 45, 39 
Reprint 18, Taml. 250, 48 Reprint 
100; Rennie v. Quebec Bank, 3 Ont. 
L541 hatin i Onte bea sOouds 

[a] There is no guaranty to share 
losses of business, although there 
is an agreement to share the loss of 
a purchaser on resale. Gatti v. Schil- 
are, 91 Pa. Super. 81. 

66. In re Keystone Vulcanizing 
Co., 233 Fed. 171; Sherrod v. Mayo, 
Lb Ga tIN: = C. saa, 72 SE 216, AnnCas 
1912D 1205: Daniel Vv. Crowell, 125 
INGE Cr OL) 34 SE 684; State Bank v. 
Fowle, 57 N.C. 8. 

[a] Yransferee as creditor.—If 
the interest of the selling partner 
turns out to be worthless, the pur- 
chaser takes nothing and cannot pose 
as a creditor. In re Keystone Vul- 
canizing Co., 233 Fed. 171. 

67. Barnes v. Sim, 80 Nebr. 211, 
ate NW 154, 80 Nebr. 213, 117 NW 

68. Barton v. Thompson, 225 Mich. 
40, 195 NW 682. 


nate Hasselman v. Douglass, 52 Ind. 
70. Linares v. Sucesores De Bian- 
ehi, 271 Fed. 151. 


; [a] Deed is not required, there be- 
ing no disposition of real estate. Al- 
vord v. Smith, 5 Pick. (Mass.) 232. 
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so from their nature,’ and even if they are condi- 
tions precedent they may be waived." 
The transfer may be 
avoided for fraud or misrepresentation,‘? or want 
of consideration,’+ unless the buyer could have 
found out the true state of affairs by investiga- 
Prompt repudiation must be shown.‘® 

[§ 247] 5. Mortgage between Partners. 
gage of firm property by the firm to a partner, or 
by one partner to another, is not invalid because of 
the partnership relation,’* although the fact that 
the parties are partners, as well as evidence of the 
manner in which they carry on their business, is 
competent when the mortgage is attacked as fraud- 
Such a mortgage is suhordinate to the 


Avoidance of transfer. 


tion.’ 


ulent.7® 

71. Reeves v. Jordan, 197 Ala. 64, 
72 S 322. 

72. Reeves v. Jordan, supra. 

73. Bailey v..Smith, 57 App. (D. 
C360. 123) Ee (20) eos Gilliam sv. 


Spillman Motor Co., 220 Ky. 264, 294 
SW 1090; Beene v. Rotan Grocery 
Co., 50 Tex. Civ. A. 448, 110 SW 162. 

{a] Proof of actual fraud.—Proof 
of actual fraud is not required to 
authorize the cancellation of a con- 
tract for the purchase of interest in 
a partnership. Gilliam v. Spillman 
Motor Co., 220 Ky. 264, 294 SW 1090. 


74. Schroeter v. Bowdon, 53 Tex. 
Civ Aa opadolomio Wiss L 
75. Bloodworth v. Booser, 99 Ark. 


238, 188 SW 457; Margetts v. Lind- 
eee CL WWesShe es 21) lol 339. 

76. Bailey v. Smith, ot, Apps CD: 

CAEOO 2a eeCZC) Ot. 

77. Ricketts v. Croom,.102 Ala. 
332, 14 S 637; Waterman v. Hunt, 
2 R. I. 298; Howell Bros. Shoe Co. 
¥y. Mars, 82. Tex, 493, 17 SW 370. 

78. Curtis v. Wilcox, 91 Mich. 229, 
51 NW 992; Strong v. Hines, 35 Miss. 
201; Heilbronner v. Lloyd, 17 Mont. 


299, 42 P 853; Taylor v. Missouri 
Glass COO Tex. Civ. A. BaM(. arian SNS 
66 

79, Parish’ wv. Phillips; fs Mart: 
(La.) 96; Irwin v. Bidwell, 72 Pa. 
244. 

80. After dissolution of firm see 
infra § 806. 

81. U. S.—Latta v. Kilbourn, 150 


Wiis. 524.14 "SCt 201437, ised 1169: 
Doan v. Dyer, 286 Fed. 339; Gad- 
die v. Mann, 147 Fed. 960 [rev on 
other grounds 158 Fed. 42]; Gunn v. 
Black, 60 Fed. 151, 8 CCA 534. 

Ala.—Zimmerman v. Huber, 29 Ala. 
Sh) 

Cal.—Warren v. Schainwald, 62 Cai. 
56; Donleavey v. Johnston, 24 Cal. 
A.?319, 141 P 229. 

Ky.—Farmer v. Samuel, 4 Litt. 187, 
14 AmD 106. 

Mass.—Jones v. Dexter, 130 Mass. 
380, 39 AmR 459. 

Mich.—Gordon v. Tyler, 
629, 19 NW 560, 20 NW 

N. Y¥.—Weinstein v. Welden, 80 
Mise. 348, 142 NYS 406 [rev 160 
App. Div. 554, 145 NYS 772 (aff 220 N. 
Y..693 mem, 116 NE 1082 mem)]; 
Swift v. Dean, 6 Johns. 523. 

Pa.—Blaylock’s App., 73 Pa. 146; 
ibaey—v. Hall, 37. Pa..360;~-Coder: v. 
Huling, 27 Pa. 84; Seibert v. Sei- 
bert, 1 Brewst. 531. 

Tex.—Bufford v. Ashcroft, 72 Tex. 
104, 10 SW 346. 

Vt.—FPierce v. Daniels, 25 Vt. 624. 


53 Mich. 
70. 


Va.—Miller v. Ferguson, 110 Va. 
217, 65 SE 562, 135 AmSR 934, 28 
LRANS 618; Horrer v. Forrer; 29 
Gratt. 134. 

Eng.—Dunne v. English, L. R. 18 
Eq. 524 


[a] Illustration.—Where a _ part- 
ner sells firm assets to a third per- 
son, who, in pursuance.of a previous 
secret agreement, afterward recon- 
veys to him, he must account to his 
partner as if no sale was made. Jones 
v. Dexter, 130 Mass. 380, 39 AmR 
459. 
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A mort- 


82. Ala.—Dikis v. Likis, 187 Ala. 
218, 221, 65 S 398 [quot Cye]. 

Ark.—Drummond vy. Batson, 162 
Ark. 407, 258 SW 616; Sneed v. Deal, 
GN UNG ee abs alee Shien Dee 

La <, Jansen v. Bellamore, 147 La. 
900, 86 S 32 

Mass. batts v. Pinanski, 215 Mass. 
229, 102. NE 629; Leach v. Leach, 18 


Pick. 68. 
Nebr.—Knapp v. Reed, 88 Nebr. 
32 LRANS 869, 


754, 130 NW 430, 
AnnCas1912Bs *1095.*" 

N. Y.—Mitchell v. Reed, 61 N. Y. 
123, 19 AmR 252. 

a. 115 eal 0: 
8 A 36, 2 AmSR 539. 

EHng.—Featherstonhaugh v. Fen- 
wick, 17 Ves. Jr. 298, 34 Reprint 115, 
LOSE RC) 5.08 

Alta.w—Mah Kong Doon v. Mah 
Cap Doon, 14 Alta. L. 597, 39 DomLR 
234, [1918] 1 WestWkly 610 [dism 
app 37 DomLR 50, [1917] 3 West 
Wkly 434]. 

{a} Illustration.—Where a _ jew- 
eler and an optician, desiring to se- 
cure store premises, procured lease 
of a building to the jeweler for five 
years, the jeweler subleasing half 
the ground floor to the optician, both 
parties intending to reduce their rents 
by letting the upper floors, also to 
share expenses, there was a particu- 
lar or limited partnership between 
them, and the sublessee optician, at 
the end of the term, could not clan- 
destinely procure a new lease from 
the owner of the building without 
giving his associate, the jeweler, op- 
portunity to participate in the bene- 
fits, although the owner was unwill- 
ing to renew the lease to the jeweler. 


Jansen v. Bellamore, 147 La. 900, 
86 S 324. 

83. U. S—Williamson v. Monroe, 
101 Fed. 322; Miller v. O’Boyle, 89 
Fed. 140. 

Ark.—Boqua v. Marshall, 88 Ark. 
373, 114 SW 714. 


eon C.—Milton v. Kingsley, 7 App. 
ol. 

Ky.—Axton v. Kentucky Bottlers’ 
Supply Co. 159 Ky. 51, 166 SW 776, 
AnnCasl1915D 74; White v. Jouett, 
147 Ky. 197, 205, 144 SW 55 [quot 
Cyc]. 
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Mass.—Holmes | v. 
Mass. 303, 100 NE 611. 

N. Y.—Goldsmith v. Loeb, 182 App. 
Div. 533, 169 NYS 527; May v. Het- 
trick  BroswiCo.,, 18 App: Div. 3,167 
NYS 966 [aff 226 N. Y. 580 mem, 123 
NDE 878 mem]; Comstock v. Buchan- 
an, 57% Barb. 12% fart 57 Barbs) 14606 
Weston v. Ketcham, 39 N. Y. Super. 
54, 552. 

Pa.—Lacy v. Hall, 37 Pa. 360. 

Eng.—Russell vy. Austwick, 1 Sim. 
52, 2 EngCh 52, 57 Reprint 498. 

84. Donleavey v. Johnston, 24 Cal. 
A. 319, 141 P 229; Bhlachley v. Coles, 
6 Colo. 349; Hardin v. Jamison, 60 


Darling, 


Minn. 348, 62 NW 394; Lacy v. Hall, 
37 (Pa. 3.60; 

85. Ala.—Dikis v. Likis, 187 Ala. 
218, 221, 65 S 398 [quot Cye]. 


Ark.—Drummond vy. 162 


Ark. 407, 258 SW 616. 


Batson, 
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rights of firm ereditors.7® 

TS 248] 6. Title or Interest Adverse to Firm.*°® 
A partner may not purchase, for his own benefit, 
property of any kind in which the partnership is 
interested,*! nor lease property when the firm is en- 
titled to the benefit of such Icase,*? nor secure a 
valuable contract for himself which it was his duty 
to secure for the firm.** 
trust for the benefit of the partnership the property 
so purchased’? or leased,*° or the contract he has 
obtained,*® and must account to the firm for the 
profits of the transaction,’? unless it appears that 
the copartner consented to the transaction.** 
same result will follow any attempt by one partner 
to appropriate firm property to his individual bene- 


If he does, he holds in 


The 


Ky.—Hollowellssv. Satterfield, 185 
key. 1397, 215°Sw 63: 

l ‘ i . Pinanski, 215 Mass, 
229, 102 NE 629; Leach v. Leach, 18 
Pick. 68. 


Mich.—Ladas v. Psiharis, 241 Mich. 
101, 216 NW 458. 

Nebr.—Knapp v. Reed, 88 Nebr. 754, 
130 NW 430, 32 LRANS 869, AnnCas 
1912B 1095. 


N. Y.—Mitchell v. Reed, 61 N. Y. 

123, 19, AmR 252. 
Wash.—Stewart vy. Ulrich, 117 
Wash. 109, 201 P 16. Res 
e 


G. M. & G. 787, 57 EngCh 608, 44 Re- 
print 593; Clegg v. Fishwick, 1 Macn. 
& G. 294, 47 EngCh 235, 41 Reprint 
1278; Alder v. Fouracre, 3 Swanst. 
489, 36 Reprint 947; Featherston- 
haugh v. Fenwick, 17 Ves. Jr. 298, 
34 Reprint 115, 19 ERC 570. 

[a] Rule applied.—(1) The rule 
that a renewal lease obtained by a 
partner inures to the benefit of the 
firm applies, although the renewal is 
on different terms ox contains a coyv- 
enant against assignment, or al- 
though the landlord would not have 
leased to the firm. Ladas v. Psiharis, 
241 Mich. 101, 216 NW 458. (2) 
Where a partnership operated a hotel 
under a lease not providing for re- 
newal, and one of the partners il- 
legally excluded the other from par- _ 
ticipation, and thereafter obtained a 
renewal of the lease in his own name, 
which he was evidently enabled to 
obtain because of his control of the 
business, the excluded partner was 
entitled to parti¢ipate in the profits 
of the business under the new lease 
until a legal dissolution. Drummond 
v. Batson, 162 Ark. 407, 258 SW 616. 

[b] Agreement by partner and 
lessor of firm to enter business to- 
gether after expiration of partner- 
ship lease does not give the other 
partners a right of action for pre- 
venting renewal of the lease. Stew- 
art v. Ulrich, 117 Wash. 109, 201 P 16. 

86. Holmes v. Darling, 213 Mass. 
3038, 100 NH 611; Spears v. Willis, 151 
Naya 443, 45 NE 849; Struthers v. 
Pearce ol INJEY:. sbun Castle v. Marks, 
50 App. Div. 320, 63 ‘NYS LOS: Tolan 
Ve Carr al? Daly CN. Y.) 520. 

87. Doan v. Dyer, 286 Fed. 339; 
Chambers v. Johnston, 180 Ky. 73, 201 


SW 488; Jones v. Dexter, 130 Mass. 
380, 39 AmR 459; Leach v. Leach, 18 
Pick. (Mass. ) 68; Spears v. Willis, 


151 N. Y. 448, 45 NE 849; Mitchell v. 
Reeds 61. Ns) Ya nes) i9 AmR 252; 
Betts v. June, 51 Ni Y. 274 

[a] Accounting for purchase of 
stock.— Where stogk owned by plain- 
tiff and defendant as partners was in 
defendant’s name, defendant was a 
trustee, and should have disclosed 
to plaintiff the fact that additional 
stock was offered to stockholders in 
proportion to their holdings at much 
less than its real value, and, where 
he did not do so, was bound to ac- 
count to plaintiff for additional stock 


taken by him. Doan y. Dyer, 286 
Fed. 339. 

88. Harris v. Coombs, 7 Ky. Op. 
15; Boozer vy. Webb, 25 Suncge: 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 248-249] © 
fit, without the consent of his copartners.*® It has 
been held that a partner may purchase the rever- 
sionary interest in property occupied by the firm,°° 
but not if there is an absence of good faith in the 
transaction.®+ 

Purchase at foreclosure. It has been held that 
a partner, purchasing firm property at a foreclosure 
sale, cannot acquire title in himself,®? although it 
has also been held that such a purchase does not 
inure to the benefit ot the firm.®® 

Settlement of debt. If a partner settles a debt 
against the firm for less than the full amount, he 
eannot require his copartners to reimburse him as 
if he had paid the debt in full.®4 

Pending dissolution. A partner may negotiate 
for a future enterprise when dissolution of the part- 
nership is contemplated.®® It has been held that a 
lease will not inure to the benefit of the firm when 
secured by a partner after his copartner has an- 
nounced his intention to withdraw,°® or where the 
negotiations have been openly conducted and are 
incomplete at the time the firm was dissolved.?? 

Interests adverse to a copartner may, however, be 
lawfully acquired by a partner, when these are out- 
side of the partnership affairs, for in such trans- 


Ark.—Cole v. Hayutin, 160 SW 
1084. 
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force the partnership agreement, and 
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actions they are in no sense confidential agents or 
trustees for each other.?® 

Effect as releasing liability of partnership. It has 
been held that a purchase by a partner of property 
leased by the firm will not release the firm from its 
covenant to pay rent.®® 

[§ 249] 7. Engaging in Other Business. A part- 
ner cannot engage in business of the same nature as 
that of the partnership of which he is a member 
without the consent of his copartners,' unless other- | 
wise provided by the partnership agreement,’ al- 
though it has been held that a member of a general 


_partnership may enter a particular partnership for 


a particular transaction.* If a partner does engage 
in a competing business of the same nature as the 
firm’s enterprise, equity may enjoin him from ¢ar- 
rying on such business,* and may compel him to 
account for and pay over to the firm all profits made 
therein,® although the refusal of his copartner to 
further the enterprise has been held to justify him 
in proceeding at his own expense without liability 
to account for profits from such private business.® 
But beyond the line of the trade or business in which 
the firm is engaged, there is no restraint upon the 
right of a partner to traffic for his own profit,7 in 


Wash.—Shrader v. Downing, 79 


Il].—Stearnes v. Joy, 41 Ill. A. 157. 

lowa.—Vetter v. Lentzinger, . 31 
as 182; Saylor v. Mockbie, 9 lowa 
09. 

Ky.—Bourne v. Wooldridge, 10 B. 
Mon. 492. : 

Miss.—Stegall v. Coney, 49 Miss. 

N. Y.—Comstock v. Buchanan, 57 
Barb, 127 lai -57 Barb. 146 | note]; 
i a ata a v. Sturges, 19 N. Y. Super. 

0 


Eng.—Gordon v. Holland, 108 L. T. 
Rep. N. S. 385, 10 DomLR 734 [al- 
lowing app (B. C.) 2 DomLR 327, 20 
WestLR 887]. 

90. Anderson v. Lemon, 8 N. Y. 
236, Seld. 90 [rev 6 N. Y. Super. Beals 
Batchelor v. Whitaker, 88 N. C. 350 

91. Anderson v. Lemon, SNe Ye 
236, Seld:. 90° [rev .6.N. Y, Super. 
552]; Maas v. Goldman, 122 Misc. 
221, 203 NYS 524 [aff 210 App. Div. 
845 mem, 206 NYS 930 memj. 

92. Freeman v. Moffitt, 119. Mo. 
280, 25 SW 87; Day v. Jade Contract- 
ing Co.; 185 NYS 550. 

93. Evans v. Carter, (Tex. Civ. A.) 


176 SW 749; Kingsmill v. Lyne, 13 
Austr. C. L. R. 292. 
94. Coleman v. Coleman, 78 Ind. 


344; Lawson v. Davis, 194 Fev. 6%, 
238 SW. 402; Lindsay Vv... Smith, 3 
KyL 252, 11 Ky. Op. 232. 

95. Lindsay v. Swift, 230 Mass. 
407) 119" NB 787; 

96. Tygart v. Wilson, 39 App. Div. 
58, 56 NYS 827. 

97. Stewart v. Ulrich, 117 Wash. 
109, 201 P16. 

98. U. S.—Wheeler v. Sage, 1 Wall. 
518, 17 L. ed. 646. 

Cal.—McKenzie v. 
Cal, 4°9); 
Cal. 120. 


Dickinson, 43 
See UL RY Verney abo 


Ky.—Dishman v. Umberhour, 194 
Ky. 772, 241 SW 62; Rouquette v. 
Ryan, 8 SW 702, 10 KyL 503. 

N. Y.—Chamberlin vy. Chamberlin, 
44 N. Y. Super. 116. 

Va.—Miller v. Ferguson, 110 Va. 
217, 221, 65 SH 562, 135 AmSR 934, 
28 LRANS 618 [quot Cyc]. 

Newfound]l.—Ex p. Banks, 1 
Newfoundadl. 349. 

[a] Illustration.—Where the pur- 
pose of a partnership was merely to 
buy land, subdivide it into lots, and 
sell them at a profit, the purchase by 
two of the partners with their in- 
dividual means of a judgment against 
the other partner before suit was 
brought by him‘against them to en- 


(47 Cc. J.—51] 


before any profits accrued, was prop- 
er, and such judgment could be used 
by the purchasers as a set-off on 
settlement of the partnership ac- 
counts. Miller v. Ferguson, 110 Va. 
217, 65 SE 562, 1385 AmSR 934, 28 
LRANS 618. 

99. Eureka Knitting Co. v. Snyder, 
eat Pa. Super. 336. 

UL IS:—Latta ey. Kilbounn,.7150 

ul s. 524, 14 SCt 201, 37 L. ed. 1169; 
Kimberly v. Arms, 129 U. Si 512, 9 
SCt, 355, 32 L: ed. 764. 

Ala.—McKleroy v. Musgrove, 203 
Ala. 603, 84 S 280; Christian, etc., 
Geopery. Co. v. Hill, 122,Ala. 490, 26 

14 


C.—Milton v. Kingsley, 7 App. 

Grafton v. Paine, 7 App. 255 
{app dism 168 U. S. 704, 18 Sci 942, 
42 L. ed. 1212]. 


I11.—Tichenor v. Newman, 186 Ill. 
264, 57 NE 826; Metcalfe v. Brad- 
shaw, 145 Ill. 124, 33 NE 1116, 36 
AmSR 478 [aff 43 Ill. A. 286]. 

Ky.—Chambers v. Johnston, 180 
Ky. 73, 201 SW 488. 

Ma Phillips, 125 


Md. 1, 92 A 1038, AnnCas1916H 991. 

Mich.—Lockwood v. Beckwith, 6 
Mich. 168, 72 AmD 69. 

N. Y.—American Bank Note Co. v. 
Edson, 1 Lans. 388, 56 Barb. 84; Cald- 
well v. Leiber, 7 Paige 483. 

Eng.—Dean v. MacDowell, 8 Ch. D. 
345; Lock v. Lynam, 4 Ir. Ch. 188. 

Can.—Livingston vy. Livingston, 26 


D. 
531; 


‘DomLR 140 [varying 32 Ont. L. 440, 


7 OntWN 406, 20 DomLR 960 (vary- 
ing 26 Ont? L. 246, 3 OntWN 1066, 21 
OntWR 901, 4 DomLR 345)]. 

[a] The rule as embodied in stat- 
utes has been applied in Dennis v. 
Gordon,\163 Cal. 427,.125 P 10638. 

2. Kelley v. Shay, 206 .Pa. 215, 
55 A 927. 

8. Koyer v. Willmon, 150 Cal. 785, 
COED eS a. 

4 Marshall v. Johnson, 33 Ga. 500; 
Crownfield v. Phillips, 125 Md. 1, 92 


A 1033, AnnCas1916E 991; Mitchell 
v. Lister, 21 Ont. 318. 
5. Ala. —McKleroy v. Musgrove, 
203 Ala. 608, 84 S 280. 
Ky.—Chambers Vv. Tonneeon 180 
Ky. 73, 201 SW 488. 
Mass.—Holmes vy. Darling, 213 


Mass. se oe: 100 NE 611 

N. Y.—Van Deusen v. Crispell, 114 
App. Div. 361, 99° NYS 874. Manu- 
facturers’ Nat. Bank v. Cox, 2 Hun 
572 [aff 59 N. Y. 659 mem]; Herrick 
v. Ames, 21 N. Y. Super. 115; Moritz 
v. Peebles, 4 E. D. Smith 135. 


Wash. 476, 140 P 558, 52 LRANS 389. 
Can. —lLivingston v. Livingston, 26 
DomLR 140 [varying 32 Ont. L. 440, 
7 OntWN 406, 20 DomLR 960 (vary- 
ing 26 Ont. ist 246, 3 OntWN 1066, 
21 OntWR 901, 4 DomLR 3845) 1]. 
6. Parnell v. Robinson, 58 Ga. 26. 
7. U. S.—Wheeler vy. Sage, 1 Wall. 
518, 17 L. ed. 646. 
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Ala. —McKleroy v. Musgrove, 
Ala. 603, 84 S 280. 
Cal. —McKenzie v. Dickinson, 43 


Calt19. 
pat .—Northrup v. Phillips, 99 Mil. 
Towa.—Taylor v. Lovett, 87 Iowa 


Lit, 54 NOW 234: 

Kan.—More vy. Burroughs, 111 Kan. 
28, 205.P 1029. 

Ky.—Carter y. Tucker, 138 Ky. 34, 
127 SW 498. 
men .—Wartelle v. Le Blanc, 10 La. 

N. Y.—Bayer v. Bayer, 215 App. 
Div. 454, 214 NYS 322 [rev 122 Misc. 
7, 202 NYS 890]. 

Pa.—Freck v. Blakiston, 83 Pa. 474; 
eee ES Vid OLA ee Pars. Eq. Cas. 


Philippine.—Aldecoa v. Warner, 
Barnes & Co., Ltd., 30 Philippine 153. 

Porto Rico.—Blanco v. San Juan 
Registrar, 28 Porto Rico 159. 

Wash.—Shrader v. Downing, 79 
Wash. 476, 140 P 558, 52 LRANS 3889. 

[a] Purchase of realty by part- 
ner.—A member of a firm engaged in 
selling real estate on commission, 
who bought a tract with his own 
money, platted it, and placed it with 
the firm for sale, on the usual com- 
mission, the firm having no funds 
with which to buy, and an effort hav- 
ing been made to get another to do 
it, was not liable to account to the 
firm for his profit on the transaction. 
Shrader v. Downing, 79 Wash. 476, 
140 P 558, 52 LRANS 3889. 

[b] Promoter of corporation.— 
The mere fact that defendant pro- 
posed to form a corporation to take 
over partnership properties at an 
agreed price did not make him the 
agent or trustee of his partners to 
the extent of rendering him liable 
to the partnership for the compen- 
sation which he received from the 
corporation for his services as a pro- 
moter thereof, his services being in- 
dependent of the partnership. Carter 
v. Tucker, 138 Ky. 34, 127 SW 498. 

{[c] The rule as embodied in stat- 
utes has been applied in Seis Vv: 
Gordon, 163 coe 427, 125 P 1068 
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the absence of an express agreement to the con- 
His partners are not entitled to share in 
the profits, even though the partner has agreed not 
to carry on a separate business,® or the partnership 
articles specify that he is to devote his entire time 
to the business,?® although it may subject him to 
an injunction,'? or to a elaim for damages.? 
a partner of a real estate agency may sell prop- 
erty of another partnership of which he is a member 
without liability to account for any profits to his | settled.*® 


trary.§ 


8. Latta v. Kilbourn, 150 U. S. 524, 
14 SCt 201, 37 L. ed. 1169 [rev 16 D. 
C. 304, 60 AmR- 373]; McKleroy v. 
Musgrove, 203 Ala. 603, 84 S 280; 
nie v. Case, 59 Iowa 491, 13 NW 
45. 

9. U. S.—Latta v. Kilbourn, 150 
WEES 524, 4S CH20L E37, bibedh Theo 
[rev 16 D. C. 304, 60 AmR 373]. 

Ill.— Metcalfe v. Bradshaw, 145 I11. 
124, 33 NE 1116, 36 AmSR 478 [aff 
43 Ill. A. 286]. 

La.—Murrell vy. Murrell, 33 La. 
Ann. 1233. 

N. Y.—Beatty v. Guggenheim Ex- 
ploration Co., DS AN fs Ns 380, 122 NE 
378. 

Eng.—Trimble v. Goldberg, biPoe) 
A. C. 494; Aas v. Benham, [1891] 
Ch. 244, 19 BRC 582. 

10. Chambers v. Johnston, 180 Ky. 
73, 201 SW 488. 


ll. Levine v. Michel, 35 La. Ann. 
cualgaaly 

12. Lessig v. Langton, Brightly 
(Pa.) 191; Dean v. MacDowell, 8 Ch. 
D. 345; Lindley Partn. (7th ed) p 
SDS. 

13. Martin v. Stout, 151 Iowa 716, 
130 NW 718, 127 NW 49. 

14. ‘ Martin v. Stout, supra. 

15. Actions for accounting and 


settlement see infra §§ 900-1007. 

16." U. ~S:—Proctor, -etc:, «Co. —Vv. 
Powelson, 288 Fed. 299; Burhans v. 
Jefferson, 76 Fed. .25, 22 CCA 25; 
Barry vy. Barry, 2 F. Cas. No. 1,060, 3 
Cranch ©) CC, 120; ‘Goldborough. yz 
McWilliams, 10 F. Cas. No. 5,518, 2 
Cranch’ GC, C. 401; ° Lamalere. v.. Caze, 
£4 RY Case GNo.. 85003), Wash. Caic. 
435; Riggs v. Stewart, 20 F. Cas. No. 
fipssOnrenCranchs Cs ©.) ai. 

Ala.—Merrill v. Smith, 158 Ala. 
186, 48 S 495; De Jarnette v. Mc- 
Queen, 31 Ala. 230, 68 AmD 164; 
Pollard -v.. Stanton, 5 Ala.- 451; 
Philips v. Lockhart, 1 Ala. 521; Stowe 
v. Sewall, 3 Stew. & P. 67; Johnson 
v. Inman, .(A.) 112° S 187 [certiorari 
den 215 Ala. 645, 112 S 188]; Jones 
v. Cade, 19 Ala. A. 27, 94 S 255. 

Ariz.—Bertozzi v. Collaso, 21 Ariz. 
388, 188 P 873, 21 ALR 5. 

Ark. —King V. Moore, 72 Ark. 469, 
82 SW 494; Houston v. Brown, 33 
Ark. 333; Allen v. Davis, 13 Ark. 28. 

Cal. Dukes v. Kellogg, 127 Cal. 
563, 60 P 44; Fisher v. Sweet, 67 Cal. 
228" Tae, 657; Pico v. Cuyas, 47 Cal. 
Lids SS ROSSinVv. Cornell): 455.Calp 133. 
Bullard v. Kinney, 10 Cal. 60; Barn- 
stead v. Empire Min. Co., 5 Cal. 299; 
Nugent v. Locke, 4 Cal. 318; Stone 
v. Fouse, 3 Cal. 292; Russell v. Ford, 
WeOal. (865. .oen Rigne: vey Hart, GAs) 
270 “P1018; ‘Kier Singh vy. -Basant 
Singh, 74 Cal. A, 396, 240 P 1025; 
Gillespie v. Salmon, 2 Cal. A. 501, 


84 P 310. 
Colo.—Robinson v. Compher, 13 
68 Conn. 


Colon Ad c4s 5.00 Pao, 

Conn.—Cole, v. Fowler, 
450, 36 A 807; Bishop v. Bishop, 54 
Conn. 232, 6 A 426; Mickle v. Peet, 
43 Conn. 65; Moore v. Denslow, 14 
Conn. 235; - Beach v. Hotchkiss, 2 
Conn. 697; Beach v. Hotchkiss, 2 
Conn. 425; Dewit v. Staniford, 1 Root 
270 


Del.—Downs v. Short, 22 Del. 264, 
66 A 865; Robinson v. Green, 5 Del. 
115; Redden v. Ellis, 4 Del. 309. 

Fla.—Wills v. Andrews, 73 Fla. 
384, 387, 75 S 618 [cit Cyc]; White 
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property.++ 
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Thus 
erowing 


Vo ROSS; op Mlawoiis £ US O40. ence 
v. Drew, 18 Fla. 670. 

Ill.— Hartzell v. Murray, 224 Ill. 
377, 79 NE 674; Milligan v. Mackin- 
lay, 209 Ill. 358, 70 NE 685 [aff 108 
Ill. A. 609]; Southworth v. Peo., 183 
Tll. 621, 56 NE 407; Bowzer v. Stough- 
ton, 119 Ill. 47, 9 NE 208; Buckmas- 
ter v. Gowen, 81 Ill. 153; Burns v. 
Nottingham, 60 Ill. 531; Johnson v. 
Wilson, 54 Ill. 419; Ridgway v. 
Grant, 17 Ill. 117; Chadsey v. Har- 
rison, 11 Ill. 151; Albrecht v. Dillon, 
224 Ill. A. 421; George v. Pfeil, 158 
Ill. A. 261; Newman v. Tichenor, 88 
fll. A. 1. See Commons v. Snow, 
194 Ill. A. 569; Matheny v. Lees, 193 
TAT 503 

Iowa.—Ristine Wr Ruml, 197 Iowa 
1193, 197 NW* 278 ‘“Stanberry v. Cat- 
tell, 55 Iowa 617, 8 NW 478; Kuhn 
v. Newman, 49 Towa 424. 

Kan.—Palm v. Poponoe, 60 Kan. 
297, 56 P 480; O’Brien v. Smith, 42 
Kan. 49,'21 P 784; Stone v. Boone, 
24 Kan. 337; Treadway. v. Ryan, 3 
Kan. 437. 

Ky.—Baker v. Ramey, 222 Ky. 694, 
2 SW (2d) 369; Jesse v. Slaughter, 
205 Ky. 271, 265 SW 783; Lawson v. 
Davis, 194 Ky. 67, 238 SW 402; Sim- 
ons v. Douglas, 189 Ky. 644, 225 SW 
721; Deavenport v. Green River De- 
posit Bank, 138 Ky. 352, 128 SW 88, 
137 AmSR 386; Coulson v. Ferree, 
85 SW 686, 27 KyL 451; Sebastian 
v. Booneville Academy Co., 56 SW 
810, 22 KyL 186; Stone v. Matting- 
ly, 19 SW 402, 14 KyL 113; Law- 
rence v. Clark, 9 Dana 257, 35 AmD 
1335) (Olayeeve VGHUD DS aeleeliehanc aes 
Gardner v. Salyers, 10 Ky. Op. 
See Ward v. Best, 8 KyL 
O’Brien v. Drexilius, Rp cyales : 
Durand v. Cunningham, zh yl 277, 
LOM Ie Opi OZ. 

La.—Reddick v. White, 46 La. Ann. 
1198, 15 S 487; Seelye v. Taylor, 32 
La. Ann. 1115; Radovich v. Frigerio, 
on eae, Ang. 968s a Mat xvi Sloomie til 
La. Ann. 6; Austin v. Vaughan, 14 
La. Ann. 43; Myers v. Will, 6 La. 
Ann, 33; Connolly v. Adams, 4 La. 
Ann. 354; Levy v. Levy, 11 La. 577; 
MeMicken _y. Bicklin, 11° La. 3105 
Bauduc v. Laurent, 2 La. 449; Mead 
Vv. Curry; (8); Mart: IN. S; 72/810);> aNoble 
v. Martin, 7 Mart. N. S: 282; Drom- 
goole v. Gardner, 10 Mart. 433. 

Me.—Perry v. Cobb, 88 Me. 435, 34 
A 278, 49 LRA 389; Wright v. Troop, 
Holyoke v. Mayo, 50 Me. 
Lane v. Tyler, 49. Me. 252; 
Wright v. Eastman, 44 Me. 220; 
Chase vy. Garvin, 19 Me. 211. 

Md.—Morgart v. Smouse, 103 Md. 
463, 68 A 1070, 115 AmSR 367; Caus- 
ten ov. . Burke) 12) Harr. oo Gu295, ols 
AmD 297; Kennedy v. McFadon, 3 
Harr. & J. 194, 5 AmD 434. 


Mass.—Couilliard v. Eaton, 139 
Mass. 105, 28 NE-~ 579; Remington 
vy. Allen, 109 Mass. 47; Ryder v. Wil- 


cox, 103 Mass. 24; Gomersall v. Gom- 
ersall, 14 Allen 60; 


Hill v. Clarke, 7 
Allen 414; 


Fargo v. Saunders, 4 Al- 
len 378; Starbuck v. Shaw, 10 Gray 
492; Capen v. Barrows, 1 Gray 376; 
Williams v. Henshaw, 12 Pick. 378, 
23 AmD 614; Haskell y. Adams, 7 
Pick 559: 

Mich.—Hemenway v. Burnham, 90 
Mich. 227, 51 NW 276; Davis v. Mer- 
rill, 51 Mich. 480, 16 NW 864; Elder’s 
App., 39 Mich. 474. 


C. Actions 
Grounds of Action, Form of Remedy, and Defenses 
—a. In General. 
partner against his copartners will not lie on a claim 
out of the partnership transactions, until 
the business is wound up and the accounts finally 
It follows that a partner cannot sue a 
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copartner in the realty enterprise,’* unless he has 
received such profit as commission on the sale of the 


between Partners*!°—1. 


As a rule an action at law by one 


Minn.— Black v. Berg, 101 Minn. 9, 
111 NW 386. 

Miss.—HEvans v. White, 31 S_ 833; 
Ivy v. Walker, 58 Miss. 253; Hunt 
v. Morris, 44 Miss. 314; Murdock v. 
Martin, 20 Miss. 660; White v. Waide, 
1 Miss. 263. 

Mo.—Bambricksv. Simms, 102 Mo. 
158, 14.SW 935,.132 Mo. 48, 33 SW 
445; Bond v. Bemis, 55 Mo. 524; 
Russell v. Grimes, 46 Mo. 410; 
v. Smith, 33 Mo. 557; McKnight v. 
McCutchen, 27 Mo. 436; Springer v. 
Cabell, 10 Mo. 640; Stothert vy. Knox, 
5 Mo. 112; Hindman v. Secoy, (A.) 
218 SW 416; Boyce v. Howell, (A.) 
210 SW 89; McGinty v. Orr, 110 Mo. 
A. 336, 85 Sw 955; Powell Hardware 
Cony. Naver. 10> Mon Ajwl dS SmmcuuiT 
1008; Laney vy. Fickel, 83 Mo. A. 60; 
Baldwin v. Walser, 41 Mo. A. 243; 
Rankin v. Fairley, 29 Mo. A. 587; 
Mulhall v. Cheatham, 1 Mo. A. 476. 
See McHale v. Oertel, 15 Mo. A. 583. 

Mont.—Malano vy. Bressan, 76 Mont. 
S00 i240 SE) oe be Crotty Sabet 
Mont. 484, 143 P 960; Boehme vy. Fitz- 
gerald, 43 Mont. DNs. 227,-115 P 413 
[cit Cyc]; Doll v. Hennessy Mer- 
ecantile Co., 33 Mont. 80, 81 P 625; 
piddelt v. Ramsey, 31 Mont. 386, 78 

Nebr.—Knapp v. Reed, 88 Nebr. 754, 
130 NW 430, 32 LRANS 869, AnnCas 
1912B 1095; Foss v. Dawes, 72 Nebr. 
608, 101 NW 237, 102 NW 609; Lord 
Ve Peaks, 41 Nebr. SOP GOLENIVi Sib os 
Younglove vy. Liebharat, 13 Nebr. 557, 
14 NW 526. 
es .—Wicks v. Lippman, 13 Nev. 

N. H.—Ordiorne v. Woodman, 39 N. 
H. 541; Towle v. Meserve, 38 N. H. 
9; Wright v. Cobleigh, 21 N. H. ooUs 
Perley v. Brown, 12 N. H. 498. 

N. J.—Davis v. Minch, 80 N. J. L. 
214, 76 A 328; Young V. Brick, 3 N. 
Teer: nek \ 

N. M.—Willey v. Renner, 8 N. M. 
641, 45 P 1132. 

N. Y.—Arnold v. Arnold, 90 N. 
580; Ludlum v. Wagner, 212 App. 
Div. U9; 2.09.) NYS. 7540) Dalttury, save 
Rezinas, 183 App. Div. 456, 170 NYS 
1045; Mitchell v. Tonkin, 109 App. 
Div. 165," 95 NYS! 669: Hollister We 
Simonson, 36 App. Div. Ooo) OD INDaS 
372 [app dism 170 N. Y. 357, 68 NE 
342]; Belanger v. Dana, 52 Aun 39, 
4 NYS 776; Buell v. Cole, 54 Barb. 
353; Pattison v. Blanchard, 6 Barb. 
bos Pate nOmpNE TN Ye ree Bloss v. Chit- 
tenden, 2 Thomps. & C. 11; Worms 
We Lake, 120 Misc. 210, 198 NYS 861 
[rev on other grounds 208 App. Div. 
606, 203 NYS 659]; Goldsticker v. 
Goldsticker, 106 Mise. 182, 174 NYS 
25a ; Lasky v. Coverdale, 84 Mise. 34, 
145 NYS 994; Voegtlin v. Bowdoin, 
54 Misc. 254, 104 NYS 394; Jones v. 
Walker, 51 ‘Misc. 624, 101 NYS) 22% 
Leber v. Dietz, 22 Misc. 524, 49 NYS 
1002; Bailey v. Crowell, 13 "Misc. 63 
34 NYS 53; Lewy v. Goldstein, 193 
NYS 324; "Stein v. Stein, 185 NYS 
838; Josias v. Sugar Products Cow 
169 NYS 887; Vickery v. Stemm, 140 
NYS 1007; Rising Vv. Sebring, 104 
NYS 486; Muller vy. Cox, 15 NYSt- 
398% Sims_ vy. Vy.se, 13) NYSt) 355s) 
Torrey v. Twombly, 57 HowPr 149; 
Bouton v. Bouton, 40 HowPr 217 
[mod on other grounds 42 HowPr 11]; 
Lobenthal v. Keller, 2 NYCityCt 304; 
Westerlo v. Evertson, 1 Wend. 532; 


ie 
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Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 250] 


copartner on a contract between himself and the 
firm'’ in the absence of legislation permitting it;+% 
nor can he maintain replevin against his copartner 
for any part of the firm property.?® 
maintain an action for its exclusive possession?® or 
a suit in equity for its return,?! unless he is entitled 
to it by express contract of the parties.’ 


Rickey v. Bowne, 18 Johns. 131; Hal- 
sted v. Schmelzel, 17 Johns. 80; Mur- 
ray v. Bogert, 14 Johns. 318, 7 AmD 
466; Niven v. Spickerman, 12 Johns. 
401. 

N. C.—Nixon v. Morse, 194 N. C. 
225, 139 SE 170; Pugh v. Newbern, 
193 N. Cy 258, 136 Sm 707; Love v. 
Rhyne, 86 N. C. 576; Graham v. Holt, 
25 N. C. 300, 40 AmD 408. / 

N. D.—Macfadden v. Jenkins, 40 
N. D. 422, 432, 169 NW 151 [quot 
Cyc]. 

Oh.—Kunneke v. Mapel, 60 Oh. St. 
1, 53 NB 259; Emrie v. Gilbert, 
Wright 764; Wescott v. Price, Wright 


220; Knight v. Hinton, 9 Oh. Dec. 
(Reprint) 204, 11 CincLBul 199; Hal- 
laday ive Baurot, 8)-Oh. Dec: (Re- 


rint) 633, 9 CincLBul 92. 

. Okl.—Lavery v. Gardner, 116 Okl. 
63, 248 P 216; Price v. Smith, 116 
Okl. 27, 248 P 153; Nation v. Savely, 
66 Okl. 229, 168 P 805; Cobb v. Mart- 
in, 32 Okl. 588, 123 P 422. 

Or.—Lee’ v. Hillis, 121 Or. 259, 2538 
P 873: Li Sai Cheuk v. Lee Lung, 79 
Or. 563, 146 P 94, 156 P 254. 

Pa.—Murray v. Herrick,-171 Pa. 21, 
32° A 1125; BHlmer v. Hall, 148 Pa. 
B45, 23004 971; Crow v. Green, “111 
Pa. 637, 5 A 23; Leidy v. Messinger, 
Tie Pas LUT) mall vil logan; (34 Pa. 
331; McFadden vy. Sallada, 6 Pa. 283; 
Ainey’s App., 2 Pennyp. 192; Law- 
rence v. Mangold, 1 Walk. 202; Mc- 
Fadden v. Hunt, 5 Watts & S. 468; 
Whelen Vv. Watmough, 15 Serg. & R. 
153; Andrews v. Allen, 9 Serg. & R. 
241; Ozeas y..Johnson, 1 Binn. 191; 
Walker v. Long, 2 Browne 125; Wise 
v. Wright, 10.-Pa. Dist. 152, 24 Pa. 
Co. 5285) Marris wv. ‘Hall, 1) Paz Dist. 
Ooi cil Pa uCow ben, Carlile vv. -wWeber, 
2 WklyNC 506. : 

Philippine-—Po Yeng Cheo vy. Lim 
Ka Yam, 44 Philippine 172. 

R. I1.—Lockwood v. Edwards, 46 R. 
in 260, 026) Ay 75% Saillant y,—Den= 
sereau, 24 R. I. 255, 52 A 1085; Dowl- 
ing v. Clarke, 13 R. I. 134. 

S. C.—Price v. Middleton, 75 S. C. 
105; 55 SH 156; Course v. Prince, 8 
Me rOuri, 26 2 Am D 6493) Cooke, 
Garrett. 32S. Cy Ll: 388: 

Tenn.—Haskell v. Vaughn, 5 Sneed 


Tex.—O’Neill v. Brown, 61 Tex. 34; 
Clamp v. Nolan, (Civ. A.) 300 SW 
105; Snyder v. Slaughter, (Civ. A.) 
208 SW 974; Danforth v. Levin, (Civ. 
A.) 156 SW 569; Worley v. Smith, 
26° Tex. Civ. A. 270, 63 SW 903. 

Utah.—Jennings v. Pratt, 19 Utah 
a GAO ISS a} gl 20a sya Ie 


Vt.—Estes v. Whipple, 12 Vt. 373; 


JU VeeVWaLSon,, 6° Vite L385: 

Va.—Summerson v. Donovan, 110 
Va. 657, 658, 66 SE 822, 19 AnnCas 
253 [quot Cyc]. 

Wash.—Potter v. Scheffsky, 139 
Wash, 233 246 BP 76; Miller “y. 
Branch, 108 Wash. 700, 182 P 732; 
Miller v. Kemper, 107 Wash. 274, 
181 P 859; Brown v. Carpenter, 99 
Wash. 227, 169 P 331; Stevens v. Bak- 
er, 1 Wash. T. 315. 

W. Va.—Newbrau v. Snider, 1 W. 
Va. 153, 88 AmD 667. f 

Wis.—Pope v. Thompson, 171 Wis. 
468, 177 NW 607; Smith v. Putnam, 
107 Wis. 155, 82 NW 1077,..83 NW 
288; Tolford v. Tolford, 44 Wis. 547; 
Lower v. Denton, 9 Wis. 268. 

Eng.—Wood v. Woad, L. R. 9 Exch. 
190; Sadler v. Nixon, 5 B. & Ad. 936, 
27 ECL 394, 110 Reprint 1038; Teague 
Vien iupbard, 16 1B. & iC. (345) bb HCL 
174, 108 Repriht 1071; Milburn v. 
Codd, 7 B. & C. 419, 14 ECL 191, 108 
Reprint 779; Bovill v. Hammond, 6 
"B. & C. 149, 138 ECL 79, 108 Reprint 
408; Holmes y Higeins, deBry Cs 
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Neither can he 


22 


The rem- 


74, 8 ECL 33, 107 Reprint 28; Neale 
v. Turton, 4 Bing. 149, 138 HCL 442, 
130 Reprint 725; Green v. Beesley, 
2 BinswN. Cas, 1085) 29) Clas 159.9032 
Reprint 43, 19 ERC 308; Chadwick 
Vv. Clarke, 1 ©. Be 700, 50" CL: 700; 
135 Reprint 717; Goddard v. Hodges, 
1 Cromp. & M. 33, 149 Reprint 303; 
Weston v. Abrahams, 20 L. T. Rep. 
N. S. 586; Lucas v. Beach, 1 M. & 
G. 417, 39 ECL 831, 133 Reprint 396; 
Brown v. Tapscott, 6 M. & W. 119, 151 
Reprint 346; Pearson v. Skelton, 1 
M. & W. 504, 150 Reprint 533; Wind- 
ham vy. Paterson, 1 Stark. 144, 2 ECL 
62, 171 Reprint 428; Robson v. Curtis, 
oe 78, 2 ECL 39, 171 Reprint 

i 
ay ee v. Peden, 3 CanLJ 

Ont.—Mitchell v. Gormley, 9 Ont. 


139 [app dism 14 Ont. A. 55]; Small 
Ve Riddel tein UL el Ce Pe sisce Allan 
v. Garven, 4 U. C. Q. B. 242; Burgess 


Ve Hanning 24) Wy 'Cl@ IB. 'O.. (Si i188: 

Que.—Lacroix v. McDonald, 34 Que. 
K. B. 225; McDowell v. Wilcock, 16 
Que. K. B. 459 [mod on other grounds 
28 Que. Super. 226]; Heffernan v. 
Sheridan, 11 Que. K. B. 3; Ollier v. 
Hadley, 39 Que. Super. 166; Prov- 
encal v. Nadeau, 9 Que. Super. 344. 

Sask.—Hagarty We Goetz, 62 
DomLR 220, [1921] 3 WestWkly 517. 


[a] In Georgia (1) the rule of the 
text now obtains. Benton vy. Hunter, 
119 Ga. 381, 46 SE 414; Miller v. 


Freeman, 111 Ga. 654, 36 SE 961, 51 
LRA 504; Wade v. Eason, 27 Ga. A. 
388, 108 SH 481; Paulk v. Creech, 8 
GoaweAre Tao, 10 SH tase. ¢2)) Tmean 
early case, however, where a nonsuit 
was awarded on three grounds, one 
of which was that the facts consti- 
tuted a partnership between plain- 
tiffs and defendant, and consequently 
an action at law did not lie, the 
court thought that this ground ‘twas 
put of more than doubtful propriety.” 
Goodson vy. Cooley, 19 Ga. 599, 601. 
(3) Later it was held that, if the 
proper allegations are made, and the 
proof shows that a money verdict can 
settle the rights in dispute, plaintiff 
may. go on at law even against his 
partner. Wadley v. Jones, 55 Ga. 
329; Pool v. Perdue, 44 Ga. 454. (4) 
It has been explained that the ruling 
of Pool v. Perdue, supra does not go 
any further than to establish an ex- 
ception to the rule of the text to the 
effect that an action will lie if the 
affairs of the partnership, have been 
so settled that the jury can ascer- 
tain what would be justly due as the 
balance owing by one partner to the 
other under a’ settlement made, and 
in order to complete the settlement. 
Paulk v. Creech, supra. 

[b] In Indiana (1) the rule of the 
text, that one partner cannot main- 
tain a suit against his copartner to 
recover an alleged indebtedness of 
the latter to the former growing out 
of partnership transactions until the 
firm affairs are closed up and the 
debts paid, still obtains. Thompson 
ve Lowe, t10 Ind. 272) 12 NE! 476: 
Lang v. Oppenheim, 96 Ind. 47; War- 
ring v. Hill, 89 Ind. 497; Meredith 
v. Ewing, 85 Ind. 410;. Crossley v. 
Taylor, 83 Ind. 337; Briggs v. Daugh- 
erty, 48 Ind. 247; Page v. Thomp- 
son, 33 Ind. 137, 139; Bond v. May, 
Jom eeAct 90, OoUNE 26.0.4 9 C2) up 
was said in three early cases that, 
Since the distinction between law and 
equity has been abolished the rule 
that one partner could not sue an- 
other at law to recover money 
claimed due on unsettled firm ac- 
counts can have no_ application. 
Heavilon v. Heavilon, 29 Ind. 509; 
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edy of the complaining partner in such eases is to be 
sought ordinarily in an equity action for an account- 
ing and settlement of the partnership affairs.?* 
Partners indorsing a partnership note after indorse- 
ment by their copartners cannot recover against the 
latter as prior indorsers;”* nor ean the holder of an 
accepted bill of exchange sue a firm of which he is a 


Shalter v. Caldwell, 27 Ind. 376; 
Duck v. Abbott, 24 Ind. 349. (3) But 
it was explained that these cases go 
simply to the point that the rule 
could have no application under the 
code for the reason that by the code 
there is but one form of action. An 
action involving firm accounts is, as 
formerly, an appeal to the powers 
of a court of chancery, and the case 
will fail if it is not such as gives 
a right to invoke that power. ° “It 
is a misapprehension that the cases’ 
cited are to the effect that under the 
code a suit may be maintained which 
must formerly have failed both at 
law and in equity.” Page v. Thomp- 


son, supra. 
17. Tipton v. Nance, 4 Ala. 194; 
Tindal vy. Bright, Minor (Ala.) 103; 


Davis v. Merrill, 51 Mich. 480, 16 NW 


oon Wescott.v. Price, Wright (Oh.) 
18. Ind.—Heavilon v. Heavilon, 29 

Ind. 509; Shalter v. Caldwell, 27 Ind. 

376; Duck v. Abbott, 24 Ind. 349. 


Ph ees v. Nelson, 38 Iowa 
gg be Johnson v. Brandt, 10 Mart. 


Mo.—Willis v. Barron, 143 Mo. 450, 
45 SW 289, 65 AmSR 673. 

N.. M.—Lane. v. Mayer, 262 P 182; 
Mayer v. Lane, 262 P 180. 

19. Cal—Mason v. Tipton, 4 Cal. 
276; Buckley v. Carlisle, 2 Cal. 420; 
Niroad v. Farnell, 11 Cal. A. 767, 106 


P22: 

sa ee v. Craw, 149 Ill. A. 
fowa.—Kuhn v. Newman, 49 Iowa _ 
Kan.—Amusement Syndicate Co. v. 

Martling, 108 Kan. 798, 196 P 1058. 
Spa Ohba v. Collier, 7 Dana 


vo 

N. Y.—Azel v. Betz, 2 B. D. Smith 
188. See also Tell v. Beyer, 38 N. Y. 
161, 6 Transer. A. 142 (one partner 
cannot replevy property from the 
bailee of the other partner). 

20. Knapp v. Reed, 88 Nebr. 754, 
130 NW 430, 82 LRANS 869, AnnCas 
1912B 1095; Dowd.v. Holbrook, 152 
INC. 547,, 67 Si” 1060: : 

[a] Forcible entry and detainer.— 
Where partners have been conduct- 
ing a general real estate, brokerage, 
and insurance business as copartners - 
in leased premises, and one of them 
secures a renewal of the lease in his 
own name and without the consent of 
the other, he cannot sue in forcible 
entry and detainer to put the other 
partner out of the premises. Knapp 
v. Reed, 88 Nebr. 754, 130 NW 430, 32 
LRANS 869, AnnCas1912B 1095. 

Possession of firm property gener- 
ally see supra § 224. 

21. Grace v. Johnson, 209 Ky. 170, 
272 SW 392. 

[a] For example, if abstracts, 
which defendant removed from the 
place where they had been kept, were 
owned by a partnership, plaintiffs’ 
action should have been for the set- 
tlement of partnership affairs, sale 
of the abstracts, and closing of the. 
partnership, and not a suit requiring 
defendant to return the abstracts. 


Grace v. Johnson, 209 Ky. 170, 272 
SW 392. 
22. Bartley v. Williams, 66 Pa. 


329; Kahle v. Sneed, 59 Pa. 388. 
23. Heuschel v. Wagner, 73 Colo. 
327, 215 P 476; Wills v. Andrews, 73 
Fla. 384, 387, 75 S 618 [cit Cyc]. 
Dissolution, settlement, and ac- 
counting see infra § 757 et seq. 


24. Willis v. Burkburnett First 
ae Bank, (Tex. Civ. A.) 262 SW 
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member upon their acceptance.?5 
Mandamus. 


—(1) In General. 


reasons: 


The rule that a partner cannot bring 
an action at law against his partnership does not 
apply to a proceeding by mandamus.”°® 

[§ 251] b. Necessity for Previous Accounting?’ 
An accounting and settlement 
between copartners is a condition | precedent to an 
action by one against another upon partnership 
claims and transactions?® for the following principal 
(1) A dispute of this nature ordinarily 
involves the taking of a partnership account; 
until that is taken, it cannot be known but that 
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claims in the particular suit.?° 
transactions a partner does not as a rule become the 
creditor or the debtor of a copartner, but of the 
(3) Such a suit would necessitate that the 
party complained of be both plaintiff and defend- 
(4) One partner does not own or have a 
right to any specific portion of the partnership prop- 
A settlement may be agreed upon by the 
partners without an action for an accounting;?* 
but in order that it may form the basis of an action 
at law, it must show that the partners have agreed 
upon the sum which each owes to the other,** and 


firm.?° 
ant.°* 


erty.°? 


for, 


plaintiff may be liable to refund even more than he 


25. 
220. 

26. Cooper v. Nelson, 38 Iowa 440. 

27. Actions prior is eMart nas up 
generally see supra § 2 

2827 °2U: S rinecrnek ‘y. Halder- 
man, 111) 55) ‘Cas: No. 5,909, Hempst. 
559; Pote v. Philips, 19 F. Cas. No. 


Wescott v. Price, Wright (Oh.) 


14031:6,.95 9 Craneh Ci Core Lb4. 
Ark.—Green v. Mulkey, 142 Ark. 
124, 218 SW 201. 
Tll.— Smith v. Riddell, 87 Ill. 165; 
Purvines v. Champion, 67 Ill. 459. 
Lowa:——Stanberry. . v." (Cattell) +55 


Iowa 617, 8 NW 478. 
Ky.—Shearer v. Francis, 5 SW 559, 
9 Kyl 556 
La.—Reddick v. White, 46 La. Ann. 
1198, 15 S 487; Radovich v. Frigerio, 
27 La. Ann. 68. 


Me.—Farrar v. Pearson, 59 Me. 561, 
8 AmR 439. 
i et eur eames v. Brooks, 46 Md. 

S 

Mass.—Shattuck v. Lawson, 10 
Gray 405. 


Mo.—Scott v. Caruth, 50 Mo. 120; 
Johnson v. Ewald, 82 Mo. A. 276; 
Bender v. Markle, 37 Mo. A. 234. 

Mont.—McMahon v. Thornton, 4 
Mont. 46, 1 P 724. 

N. J.—Sieghortner v. Weissenborn, 
20 N. J. Hq. 172. 

N. M.—Gillett v. Chavez, 12 N. M. 
Ee Up ASAT CE 
. Y.—Mertens v. Mertens, 48 Misc. 
235. 96 NYS 785. 

N. D.—Devore v. Woodruff, 1 N. D. 
143, 45 NW 701. 

Okl. —Baugham v. Hebard, 65 Okl. 
208, 166 P 88. 

Tex, —Worley v. Smith, 26 Tex. Civ. 
A. 270, 63 SW 903 

Vt.—-Spear v. Newell, ASS Vit5 i288. 

W. Va.—ZJones v. Rose, 81 W. Va. 
177, 94 SE 41 

Wis. —Rose v. Bradley, 91 Wis. 619, 


65 NW 509; Kruschke v. Stefan, 83 
Wis. 373, 53 NW 679; Lower v. Den- 
ton, 9 Wis. 268. 


Eng.—Richardson v. Bank of Eng- 
-land, 4 Myl. & C. 165, 18 EngCh 165, 
41 Reprint 65. 

See also cases infra notes 29-32. 

[a] Where real estate was pur- 
chased for partnership purposes, and 
was improved from partnership 
funds, but by agreement title was 
taken in one partner only, the other 
partner cannot recover his one half 
interest in such realty without an 
accounting between  the_ partners. 
Kruschke v. Stefan, 83 Wis. 373, 53 
NW 679. 

[b] rust funds.—It has been held 
that, if a partner holds funds in trust 
for his firm, the other members have 
no individual rights therein prior to 
an accounting. In re Durant, 194 
Wis. 275, 215 NW 584. 

[ec] Where the court appointed a 
receiver for the partnership, and 
thereafter made a finding that debts 
were paid, and that there were no 
assets, no further accounting was 
prerequisite to a valid money judg- 
ment against a copartner in counter- 
claim. Dalton v. Gardner, (Cal, A.) 


261 P 524. 

Ala.,—Pollard, v: ~ Stanton, 5 
451; Grigsby v. Nance, 3 Ala. 
347; Jones v. Cade, 19 Ala. A. 27, 


94 S 255. 


Conn.—Bishop v. Bishop, 54 Conn. 
232, 6 A 426; Mickle v. Peet, 43 Conn. 
65. 


Tll.—Purvines v. Champion, 67 Ill. 


459. 
Ky.—Mattingly v. Stone, 35 SW 
921, 18 Kyl 187. See Durand v. 


Qunningham, BK yls 277,00 ty On: 


, oases, —Ryder vy. Wilcox, 103 Mass. 
4, 

Mo.—Gilliam v. Loeb, 131 Mo. A. 
70, 109 SW 835. 

Nebr.—Foss v. Dawes, 72 Nebr. 
608, 101 NW 237, 102 NW 609. 

N. C.—Leafordy; Emerson, 140 N. 
C. 288, 52 SE 641, 4 LRANS 130, 6 
AnnCas 107. 

D.—Macfadden v. Jenkins, 40 N. 
D. “joe, 432, 169 NW 151 [quot Cyc]; 
Devore Vv. ‘Woodruff, LN. D.1148, 45 
NW 701. 

Pa.—Ainey’s App., 2 Pennyp. 192. 

Tex.—Lingner v. Gaines, (Civ. A.) 
244 SW 205, 209 [quot Cyc]. 

Vt.—Houghton vy. Grimes, 100 Vt. 
995, Ls breAy Lids 

Va.—Summerson v. Donovan, 110 
Va. 657, 658, 66 SE 822, 19 AnnCas 
253 [quot Cyc]. 

Eng.—Sadler v. Nixon, 5 B. & Ad. 
936, 27 ECL 394, 110 Reprint 1038. 

30.. Ala.—Pollard vy. Stanton, 5 
Ala. 451. 

Ky.—Warring v. Arthur, 98 Ky. 
34, 32 SW 221, 17 KyL 605. 


La ‘Quintero v. Caffery, 160 La. 
1054, 108 S 87. 
Me.—Wright v. Troop, 70 Me. 346. 


eae v. Wilcox, 103 Mass. 


N. Y.—lIves v. Miller, 19 Barb. 196. 
N. D.—Macfadden v. Jenkins, 40 N. 
D., 422, 432, 169 NW 151 [quot Cyc]. 
R. IL—Lockwood v. Edwards, 46 R. 

I. 267, 126 A 757. 
(Civ. A.) 


244 Sw 205, 209 fence Cye}. 
Vt.—Estes v. Whipple, 1S Vite itis: 
Va.—Summerson vy. Donovan, 110 

Va. 657, 658, 66 SE 822, 19 AnnCas 

258 [quot Cyc]. 

Wis.—Blakly v. Smock, 96 Wis. 611, 
71 NW 1052; Sprout v. Crowley, 30 
Wis. 187. 

Sask.—McComb v. McCaig, [1920] 1 
WestWkly 508, 513 [cit Cyc]. 

31. Ala.—Pollard v. Stanton, 5 
Ala. 451. 

Cal.—Bullard v. Kinney, 10 Cal. 60. 

Pier ee ie v. Nelson, 88 Iowa 
Me.—Denny v. Metcalf, 28 Me. 389. 
Mich.—Kalamazoo Trust Co. v. 

Merrill, 159 Mich. 649, 124 NW 597; 

Mitchell v. Wells, 54 Mich. 127, 19 

NW 777; Davis v. Merrill, 51 Mich. 

480, 16 NW 864. 

Mo.—Gilliam v. Loeb, 131 Mo. A. 
70, 109 SW 8385. 

N. C.—Ledford v. Emerson, 140 N. 
C. 288, 52 SE 641, 4 LRANS 130, 6 
AnnCas 107. 

Pa.—Hall v. Logan, 34 Pa. 331; 

5 Watts & S. 


McFadden v. Hunt, 
Beaumont y. Sharpless, 45 Pa. 


468; 
Super. 575. 

Vt.—Houghton v. Grimes, 100 Vt. 
99,1385 A 1b: 

Va.—Wright v. Michie, 6 Gratt. (47 
Va.) 354. 

Eng.—Neale v. Turton, 4 Bing, 149, 
13 ECL 442, 130 Reprint 725. 


[§§ 250-251 


(2) In partnership: 


“In legal theory the several part- 
ners would have 40 be both plaintiffs 
and defendants in the action, which 
is not allowables and this is the 
technical reason.for refusing to al-. 
low an action until a settlement of 
the business shows an indebtedness 
of one or more of the partners to 
the others.” Gilliam v. Loeb, 131 
Mo. A. 70, 78, 109 SW 835. 

“A man cannot, at the same time, 
in the same suit, be both a plaintiff 
and a defendant.” Bullard v. Kinney, 
10 Cal. 60, 63. 

32. Silver v. Eakins, 55 Mont. 210, 
175 P 876; Boehme v. Fitzgerald, 43 
Mont. 226, 115 P 413. 

[a] Other reasons for rule.—(1) 
“The reason is that justice cannot be 
done without taking an account of 
all the firm matters.” Stone v. Mat- 
tingly, 19 SW 402, 403, 14 KyL 113. 
(2) “The contrary rule. would defeat 
the equitabie right of the other part- 
ners to set-off their advances against 
those of plaintiff, and would force 
them to first pay the amount, and 
then rely upon the individual re- 
sponsibility of the partner for a re- 


turn of his proportion.” Bullard v. 
Kinney, 10 Cal. 60, 63. : 
33. Ga.—Benton vy. Hunter, 119 


Ga. 381, 46 SE 414. 
Ind.—Dale v. Thomas, 67 Ind. 570. 
La.—Shulsinger v. Maloney, 114 La. 
846, 38 S 581. 
Mass. —Sikes v. Work, 6 Gray 433; 
Brinley v. Kupfer, 6 Pick. 179. 
Miss.—Hunt v. Morris, 44 Miss. 
fie Sturges v. Swift, 32 Miss. 239. 
ape H.—Dakin v. Graves, 48 N. H. 


N. Y.—Casola v. Vasquez, 164 N. Y. 
608, 58 NE 1085 [aff 33 App. Div. 
428, 54 NYS 89]; Blanchard v. Jef- 
ferson, 162 N. Y. 630, 57 NE 1104 [aff 
13 App. Div. 314, 48 NYS 152]; Head 
Ve ness S Misc. 88, 67 NYS 141; 
Ferguson v. Baker, 5 NYSt 842; 
Clark v. Dibble, 16 Wend. 601. 

A Oh.—Goodin V. Armstrong, 19 Oh. 


Okl.—Lamb Vv. Alexander, 74 Okl. 
250, 179 RP 587 

Wis.—Rose Vv, Bradley, 91 Wis. 619, 
65 NW 509. 

Eng.—Brierly v. Cripps, 7 Cc. & P. 
709, 32 ECL 833, 173 Reprint 310; 
Wray Va Milestone, 5 M. & W. 21 
151 Reprint 10. 

Ont.—McNicol v. McEwen, 3 U. C. 
QO. BOS: wasp. 

Que.—Kerr v. Karwick, 26 Que K. 
B: 226. 

[a]. Evidence of settlement.—A 
written statement not signed by all 
the partners which purports to show 
the profits of the concern, but fails 
to state in whose hands the funds 
are, and which igs ‘indefinite as to the 
rights and liabilities of the several 
partners, is insufficient to show a final 
settlement. Burns y. Nottingham, 60 
TMS 53. 

Private arccarres and settlement 
see infra §§ 877-894 

34. Ala.—De Jarnette v. McQueen, 
31 Ala. 230, 68 AmD 164; Morrow v. 
Riley, 15 Ala. 710. 

Cal.—Ross v. Cornell, 45 Cal. 133. 
je onn: .—Beach v. Hotchkiss, 2 Conn. 


N. Y.—Arnold v. Arnold, 90 N. Y. 


“ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 251-252] 


all the parties must consent to it.3® 

An accounting is unnecessary, however, and an ac- 
tion at law will lhe when the partnership is limited 
to a single venture, not involving a partnership ac- 
a single item remains unad- 
justed,** when the partnership transactions are few 
and simple,*® or when the contract of partnership 
has been fully executed and the amount of the prof- 
An action to establish plaintiff’s 
right to an interest in realty*® or to set aside the 
unauthorized renewal, in the firm name, of a lease* 
is maintainable without a previous partnership ac- 


count,?® when but 


its determined.®? 


counting. 


[§ 252 ] (2) Effect of Dissolution or Sale of In- 
As a partnership continues after its dissolu- 
tion for the purpose of collecting its claims, paying 
its debts, and adjusting its affairs,42 an action at 


terest. 


580. 
Wis.—Rose v. Bradley, 91 Wis. 619, 
65 NW 509. 
35. U. S.—Lamalere vy. Caze, 14 F. 
TA VWashse Cy. eae o: 


No. 8,003, 
Ross v. Cornell, 45 Cal. 133. 
ie he Wg 


ppl: —Chadsey Va Harrison, 

N. M.—Willey v. Renner, 8 N. M. 
Gt ray I Mies 2. 

Eng.—Carr vw, Smith, 5 Of Bo 128, 
48 ECL 127, 114 Reprint 1197. 

36. U. S.—Crittenden vy. Cobb, 156 
Fed. 535; Wann v. Kelley, 5 Fed. 
584, 4 McCrary 628. 

Kan.—Frith v. Thomson, 103 Kan. 
BOO GOK, io Le Oto TALS TSR 123. 
Pettingill v. Jones, 28 Kan. 749. 

La.—Jenkins v. Howard, 21 La. 
Ann. 59%. 

Mo.—Schindler yv. Sorbitz, (A.) 268 
SW 432 


Mont.—McCormick  v. 
Wa 158. 


Largey, 1 


Y.—Travis v. Stewart, 29 Misc. 
606, 61 NYS 492 [rev on other 
grounds 31 Misc. 240, 64 NYS 211]; 
Burleigh v. Bevin, 22 Misc. 38, 48 
NYS 120. 

N. C.—Ledford vy. Emerson, 140 N. 
C. 288, 52 SE 641, 4 LRANS 1380; 6 
AnnCas 107. 

Okl.—Anderson v. Whitener, 127 
Okl. 284, 261 P 156; Reiser v. John- 
Bron, Ope Ol 307, 3085) 1662 Pa728 
[quot Cyc}. 

Pa.—Welch v. Miller, 210 Pa. 204, 
59 A 1065; Kutz v. Dreibelbis, 126 
als Po. biDs 17 A 609; Meason v. Kaine, 
63 Pa. 335; Finlay v. Stewart, 56 Pa. 
183; Wright v. Cumpsty, 41 Pa. 102% 
Hamilton v. Hamilton, 18 Pa. 20, 55 


AmD 585; McFadden v. Erwin, 2 
Whart. 37; Galbreath v. Moore, 2 
Watts 86; Brubaker v. Robinson, 3 


Penr. & W. 295. 

R. I.—Lockwood v. Edwards, 46 R. 
I. 267, 126 A 757; Atherton v. Gold- 
Sipith, 22" RY. 876) 48 VAL 14) Pry 
Vv. Potter, 12° Ri TL 542. 

Tex.—Glass v. Wiles, 14 SW 225; 
Chipley v. Smith, (Commn. A.) 292 
SW 209 [rev (Civ. A.) 287 SW 156]. 

Utah.—Coffin v. McIntosh, 9 Utah 
315, 34 P 247. 

/ 37. Ark.—Phillips v. Mantle, 136 
Ark. 338, 206 SW 660. 

Cal.— Jepsen v. Beck, 78 Cal. 540, 
ZAP 184. 

Colo.—Mason y. Sieglitz, 22 Colo. 
320, 44 P 588. 

Iil.—Purvines v. Champion, 67 Ill. 
459. 

Ind.—Dale v. Thomas, 67 Ind. 570. 

Iowa.—Erret v. Pritchard, 121 Iowa 
496, 96 NW 963. 

La.—Moran v. Le Blane, 6 La. Ann. 


2133 
Mich.—Cookes v. Lymperis, 178 
Mich. 299, 144 NW 514. 
Mo.—Whelstone v. Shaw, 70 Mo. 
575; Buckner v. Ries, 34 Mo. 357; 
Byrd v. Fox, 8 Mo. 574; McNealy v. 


Bartlett, 123 Mo. A. 58, 99 SW 767; 
Feurt v. Brown, 23 Mo. A. 332. See 
also Jackson v. Powell, 110 Mo. A. 
249, 84 SW 1132 (same rule applied 
where two items had been omitted 
from LER BE 
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member. 
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law cannot be brought by one partner against an- 
other for money alleged to be due him on account of 
partnership transactions, until after a settlement, 
even though the partnership has been dissolved.** 
But it is otherwise where the firm has dissolved, a 
balance has been struck, liabilities have been dis- 
charged, and affairs have been settled between the 
partners,** or where terms or items not settled have 
been abandoned,*® so that an accounting is not nec- 
essary in order to ascertain the amount due each 
In some jurisdictions, however, after dis- 
solution but prior to a settlement, a partner has a 


direct action at law against his copartner for moneys 


Nebr.—Dorwart v. Ball, 71 Nebr. 
Dios ve NW 652. 

N. Y.—Speck v. Fielding, 34 Misc. 
177, 68 NYS 841; Musier v. Trump- 
vour, 5 Wend. 274, 

Okl.—Lamb_ v. Alexander, 74 Okl. 
20s WTO pons ‘ 

Tex.—Hutchinson v. Murray, (Civ. 
A.) 169 SW 640. 


[a] Bule applied.—(1) Where a 
single item was unadjusted except 
some items which had been aban- 


doned without hope of collecting, an 
action at law will lie. Hutchinson 
v. Murray, (Tex. Civ. A.) 169 SW 640. 
(2) Where partnership has ended, 
debts have been paid, and firm af- 
fairs adjusted, and nothing remains 
but for one partner to pay over to 
the other the amount due him, as- 
certained by uncomplicated reckon- 
ing, an action at law lies in favor 
of the creditor against the debtor 
partner. Phillips v. Mantle, 136 Ark. 
338, 206 SW 660. 

[b] Petition of intervention held 
properly filed by one of two partners 
in an action by his copartner against 
a third person on a promissory note 
to claim half the proceeds thereof, it 
not appearing that there were any 
partnership transactions to be set- 
tled except the note in question. 
Moran v. Le Blanc, 6 La. Ann. 113. 

38. Clarke v. Mills, 36° Kan.-393, 
13 P 569; Bennett v. Smith, 40 Mich. 
211; Wheeler v. Arnold, 30 Mich. 304; 
Zimmerman v. Lehr, 46 N. D. 297, 
176 NW 837, 21 ALR 8; Topping v. 
Price;-(R. I.) 141 A 78.4 See Pool wv. 
Perdue, 44 Ga. 454 [expl Paulk v. 
Creech, 8 Ga. A. 788, 70 SE 145] (if 
partnership affairs have been so set- 
tled that the jury can ascertain what 
would be justly due as the balance 
owing by one partner to the other 
under a settlement made; and in or- 
der to complete the settlement, an 
action at law will lie). 

39. Baremore vy. Selover, 100 Minn. 
2h, eae NW 66 

0. Donohoe v. Rogers, 168 Cal. 
700 144 P 958; Reemsnyder v. Reem- 
snyder, 75 Kan. Heda Soe) Pe LOA: 
Traphagen v. Burt, 67 N. Y. 30. 

41. Hyde v. Webster, 50 Can. S. C. 
295, 20 DomLR 622 [allowing app 


23 QU. Keb, a, Len DomlUR 3885) 20 
RevLeg 45]. 
42. See infra § 791. 


43. Ala.—Davenport v. Witt, 212 
Ala. 114, 101 S 887; Philips v. Lock- 
Hartel Ala.) Sad: 

Cal.—Ross v. Cornell, 45 Cal. 133. 

Ind.—Lang v. Oppenheim, 96 Ind. 


47. 
Kan.—O’Brien v. Smith, 42 Kan. 49, 
Ale PAs, 

La.—Hennegin v. Wilcoxon, 13 la. 
Ann. 576; Faurie v. Millaudon, 3 
Mart. N. S. 476. 

Md.—Riarl v. Wilhelm, 3 Gill 356. 


Mass.—Williams v. Henshaw, 12 
Pick. 378, 28 AmD 614. ; 
Minn.—Black vy. Berg, 101 Minn. 


9, 111 NW 886. 
ee .—Bender v. Markle, 387 Mo. A. 
3 


collected and not paid over.*® 
his interest to his copartners and recover the pur- 
chase price in an action at law,*7 and it is immate- 
rial whether such interest is encumbered or not by 


A partner may sell 


Nebr.—Lord v. Peaks, 41 Nebr. 891, 
60 NW. 353. 
N. Pg v. Hopkinson, 17 


JN glial ce 

N. J.—Davis v. Minch, 80 N. J. L. 
214, 76 A 328. 

N. Y.—Belanger v. Dana, 52 Hun 
39, 4 NYS 776. 

Oh. —Knight v. Hinton, 9 Oh. Dec. 
(Reprint) 204, 11 CineLBul 199. 

R. I.—Saillant v. Densereau, 24 R. 
P2555 52 Ar LOS bs 

S. G.—Roach v. Ivey, 7) S.6Gi2434: 

Tenn.—Haskell v. Vaughan, 5 
Sneed 618. 

Vt.—Judd v. Wilson, 6 Vt. 185. 

Va.—Summerson y. Donovan, 110 
Va. 657, 66 SE 822, 19 AnnCas 253. 

En ng.—-Mainwaring v. Newman, 2 
B. & P. 120, 126 Reprint 1190. 


Que. Larose v. Riopel, 27 Que. Pr. 
306; Cassili v. Russo, 27 RevlLeg 
3899; Jasmin v. Jasmin, 24 RevLég 
ee Bouthillier v. Turcotte, 1 LCJur 

44. Ala.—Rowland v. Boozer, 10 
Ala. 690. 

Ark.—Phillips v. Mantle, 136 Ark. 
338, 206 SW 660. 

Ga.—Benton v. Hunter, 119 Ga.’ 


381, 46 SE 414. 

Mich.—French v. Mulholland, 218 
Mich. 248, 187 NW 254, 21 ALR 1. 

N. M.—Wormser v. Lindauer, oN: 
Miao: 840s OG: 

Okl. amb v. Alexander, 74 Okl. 
250, 179 P 587. 

45. Hutchinson v. Murray, 
Civ. A.) 169 SW 640 

46. Lefebvre v. Aubry, 26)-Gan..S: 
C. 602; Daoust v. Chausse, 7 Que. 
Pr 26%: 

[a] In Ontario, where the juris- 
aieon of common-law and equity 
courtS was, when a distinction be- 
tween them existed, concurrent in re- 
gard to actions by one partner 
against another to take partnership 
accounts after dissolution, an action 
in a county court to recover a purely 
money demand will lie between part- 
ners although the action involves the 
taking of accounts. Allen vy. Fair- 
fax Cheese Co., 21 Ont. 598. 

47. D. C.—Crane v. Thompson, 55 
App. 273, 4 BY (2d) 940. 

Ga.—Fortson v. Jennings, 32 Ga. A. 
1, 122 SE 640. 

Ill.— Wells v. Carpenter, 65 Ill. 447; 
Edens v. Williams, 36 Ill. 252; War- 
ren v. Dickson, 30 Ill. 363. 

Towa.—Vapereau v. Holcombe, 122 
Iowa 406, 98 NW 279 
a Wiggin Vv. Goodwin, 63 

Mo.—Bigham v. Tinsley, 149 Mo. A. 
467, 130 SW 506 [op adopted 160 Mo. 
A. 605, 140 SW 1193]; Howe v. Bris- 
tow, 65 Mo. A. 624; Baker v. Rob- 
se SOn; 55 Mo. A. 171. 


(Tex. 


Me. 


H.—Lariviere v. Stratton, 81 N. 
Er. Na 120 A 846. 
Or. ” Simpson Vv. Miller; bl vOre232° 
eae 567. 
161 
357,29 A 32. 4 
Ss. C.—Huffman v. Huffman, 63 S. 
Cc. 1, 40 SE 968. 
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the terms of the partnership,*® or whether its 
amount is fixed or the price agreed on.*® 
performance of an agreement to sell may be com- 
pelled at the suit of the purchasers.°°  - 

[§ 253] (8) Effect of Accounting. When an ac- 
counting and settlement have been had, an action at 
law will he for the balance thus ascertained to be 
due,®* and the creditor partner cannot maintain a 
bill in equity for relief,®? unless he can show fraud or 
mutual mistake in the settlement.°® 
consists in false representations as to'the state of the 
firm accounts®+ or in dishonest appropriation of firm 
property by defendant partner,®® an action at law 


for damages will le against him. 


[§ 254] (4) Breach of Contract for a Settlement. 
If the copartners enter into’a contract for a settle- 


48. Bigham v. Tinsley, 149 Mo. A. 
467, 130 SW 506 [Lop adopted 160 Mo. 
A. 605, 140 SW 1193]; Baker v. Rob- 
inson, 55 Mo. A. 171. 

49. Bigham vy. Tinsley, 149 Mo. A. 
467, 130 SW 506 [op adopted 160 Mo. 
A. 605, 140 SW 1193]; Baker v. Rob- 


inson, 55 Mo. A. 171. 

50. Pilgrim v. Cummer, 1 OntWR 
Sole 

51. U. S.—Burhans v. Jefferson, 76 
Bred. 25, 22 CCA 25; Halderman v. 


Ealiderman, cil EY Sash No.) 15,9109; 
Hempst. 559. 

Ala.—Broda y. Greenwald, 66 Ala. 
538; Pope v. Randolph, 13 Ala. 214; 
Rowland v. Boozer, 10 Ala. 690; Mc- 
Coll v. Oliver, 1 Stew. 510. 


Ark.—Hamilton v. McGill, 152 
Ark. 587, 239 SW 721, 21 ALR 10; 
Culley v. Edwards, 44 Atk, 423, 51 
AmR 614; Lawrence vy. £Lllsworth, 
41 Ark. 502. 

Cal.—Dalton vy. Gardner, (A.) 261 
P 524. 

Del—Martin v. Solomon, 5 Wel: 


344; 
387 


Williams v. Rogers, 14 Del. Ch. 

127 A 288. 

Ga.—Benton v. Hunter, 119 Ga. 381, 

46 SE 414; Duggan v. Tarbutton, 37 

Ga. A. 494, 140 SH 429; Paulk vy. 

Creech, 8 Ga. A. 738, 70 SE 145. 
T1).—Adams v. Funk, 53 Ill. 219. 


ind, Douthit vo Dowthit,. 33 ind: 


26, 32 NE 715; Dale v. Thomas, 67 
Ind. 570; McDowell vy. North, 24 Ind. 
A, 435,.55. NEY 789. ' 

Iowa.—Thompson _ v. Smith, 82 
Iowa 598, 48 NW 988; Donahue v. 
‘MecCosh, 70 Iowa 733, 30 NW 14; 
Wycoff v. Purnell, 10 Iowa 332. 

Ky.—Hey v. Harding, 53 SW 33, 
PN Gil Oper ale 

La.—Quintero v. Caffery, 160 La. 
1054, 108 S 87. 

Me.—lane v. Taylor, 49 Me. 252. 

Md.—McSherry v. Brooks, 46 Md. 
103. r 

Mass.—McLauthlin v. Smith, 166 
Mass. 131, 44 NE 125; Robinson v. 
Williams, 8 Metc. 454. 

Miss.—Sturges v. Swift, 32 Miss. 
239. 

Mo.—Brewer v. Swartz, 83 Mo. A. 
Ait aS Uhvicte vero Uy HUOUNSKE CLC leky, 
Gora, Mio. VAL 88 Latiet2 Mow lo4. 


Nev.—Wicks v. Lippman, 13 Nev. 


499, 
N. H.—Cochrane v. Allen, 58 N. H. 


950: Nims v. Bigelow, 44 N. H. 376. 
INS J Guiick v. Gulicky 14 INa J: 
L. 578. 


N. Y.—Ferguson v. Baker, 116 N. 
Wie woe NM 4005) Short wae baorny, 
3 Lans. 143, 58 Barb. 177, 40 HowPr 
210; Powell v. Noye, 23 Barb. 184; 
Crosby v. Nichols, 16 N. Y. Super. 
450: Head v. King, 33 Misc. 89, 67 
NYS 141; Eckert v. Clark, 16 Misc. 
67, 37 NYS 685; Koehler v. Brown, 


81 HowPr 235. 

Oh.—Goodin v. Armstrong, 19 Oh. 
44: Wmrie v. Gilbert, Wright 764. 

Okl.—Lamb v. Alexander, 74 Okl. 
250, 179 P 5877 

Porto Rico.—Gonzalez v. Alvarez, 
27 Porto Rico 427. 


Tenn.—Southworth vy. Thompson, 


PARTNERSHIP 


Specifie 


If the fraud 


10 Heisk. 10 
Wash.—Brown  v. 
Wash: 22,5 I6oP Re sok, 
Ravhiuns | OMe Wash. 21s soi ee Au, 
Wis.—Stein v. Benedict, 83 Wis. 
603, 53 NW 891; Logan v. Trayser, 

77 Wis. 579, 46 NW 877. 

Bng. —Brierly Vv. Cripps; 7 Carré BP: 
709, 32 ECL 833, 173 Reprint 310. 

See also Reeves Vir mVibates) «(Rhex. 
Civ. As) 161 8SWw< 43° Gvhere a firm 
was dissolved by consent, one of 
two partners in an action brought 
by a copartner may set off a spe- 
cific sum alleged to be due him as 
his share of firm profits). 

[a] Settlement made after institu- 
tion of action but before trial is suf- 
ficient to support the action, especial- 
ly where defendant absconded after 
making the settlement. Stowe. v. 
Sewall, 3 Stew. & P. (Ala.) 67. 

{[b] Right to assail judgment.— 
Where a partner by suing his copar*- 
ner, and obtaining judgment, elects 
to treat the partnership matters as 
settled, he cannot deny the right 
of his copartner to bring an action 
against him to assail the judgment 


Carpenter, 99 
Kilbourne ev. 


which was wrongfully obtained. 
Douthit v..Douthit,. 133) Ind. 26) 32 
NE 715. 


Account stated between partners 
generally see Accounts and Account- 


ing § 325. 
52. McGehee v. Dougherty, 10 Ala. 
863; Williams v. Rogers, 14 Del. 


Ch. 387, 127 A 288; 
TG OVA Ate ire SUCKS ON Vin 
110 Mo. A. 249, 84 SW 1132; 
vy. Swartz, 83 Mor A.» 451. .-Compare 
Still war Elolland, sa Oh. Ss DecsaGRe- 
print) 584, 10 WestLJ 481 (where a 
partner, after dissolution of the part- 
nership, has paid his portion of the 
partnership debt, he may, as a sure- 
ty to his copartner, file a bill against 
such copartner and a judgment cred- 
itor to compel such copartner to pay 
the judgment); Michaud y. Vezina, 
6 Que. L. 353 (declaration held bad 
on demurrer where it Shows a cause 


Rotramel v. Ford, 
Powell, 
Brewer 


of action to recover a settled sum, 
but asks for an account). 
pee Ill—Hanks v. Baber, 53 Ill. 

Iowa.—Power v. Wood, 200 Iowa 
979, 205 NW 784, 41 ALR 1452. 
hae ae eee v. Moyer, 23 Kan. 

Me.—Holyoke v. Mayo, 50 Me. 385; 
Chase v. Garvin, 19 Me. 211. 

Minn.—Wendlandt v. Sohre, 37 
Minn. 162, 33 NW 700. 

Mo.—Bigham v. Tinsley, 149 Mo. A. 
467, 130 SW 506 [op adopted 160 Mo. 
A. 605, 140 SW 1193]; Kammerman 
v. Wiggington, 70 Mo. A. 476. 

Can.—West v. Benjamin,. 29 Can. 
S.-C. 2825 

[a] Mutual mistake as to honesty 
of third person.—Clouch v. Moyer, 23 
Kan. 404. 

[b] Outstandng assets unknown to 
either partner.—Where there are out- 
standing assets of a firm unknown 
to either partner at the time of dis- 
solution, one partner may recover his 


£§§ 252-255 


ment to be made at a subsequent date on certain 
terms, and one of them fails to fulfill his contract, 
the other may maintain an action at common ea 
for damages for the breach according to one view.° 
A contrary view has, however, been taken.®? 
action at law may also be maintained for the breach 
of an engagement in a contract of settlement.°* 

[§ 255] c. Breach of Partnership Agreement. 
While, as we have seen, an action at law will not lie 
ordinarily for a breach of the partnership agree- 
ment, until a partnership settlement has been had,*° 
yet it will lie for the breach of an agreement to 
enter into a partnership;°° 
authority to the contrary,®! such an action will also 
lie for breach of an agreement te furnish capital 
or property®? or to do some act antecedent to the 


“a 


and, although there is 


a 
proportionate share of such assets 
from the other partner who has re- 
ceived and collected them after dis- 
solution. Fower v. Wood, 200 Iowa 
979, 205 NW 784, 41 ALR 1452. 

[c] Payment. of share of debt 
overlooked in settlement of firm af- 
fairs may be compelled in an ac- 
tion after dissolution where plaintiff 
has paid his share. Wendlandt v. 
Sohre, 37 Minn. 162, 33 NW 700: 

54. Me.—Farnsworth v. Whitney, 
74 Me. 370. 

Mich.—French v. Mulholland, 218 
Mich. 248, 187 NW 254, 21 ALR 1. 
Russell v. Grimes, 46 Mo. 410. 


Nebr.—McAuley v. Cooley, 45 Nebr. 
582, 63 NW 871. 
ee Y.—Binney v. Delmar, 17 NYS 
55. Erret vy. Pritchard, 121 Iowa 


496, 96 NW 963; Farnsworth v. Whit- 


ney, 74 Me. 370; Glade v. White, 42 
Nebr. 336, 60 NW 556. 
[a] Where partner withheld spe- 


cific sum from settlement of firm af- 
fairs, wrongfully and fraudulently 
appropriating it to his own use, no 
further settlement of firm affairs is a 
necessary prerequisite to an action at 
law for recovery of plaintiff’s share 
thereof. Hrret v. Pritchard, 121 Iowa 
496, 96 NW 963. 


56. Holyoke v. Mayo, 50 Me. 388; 
Dunean ve-lyon, 3 Johns. Ch. GCN: Ys) 
351, 8 AmD 513. 

57. McPherson v. Robertson, 82 
Ala. 459, 2S 3333. 

58. See infra § 892. 

59. See supra 250. 

60. Remedy for breach of execu- 


tory agreement to form partnership 
see supra § 49. 
bccttiee Buckmaster v. Gowen, 81 Ill. 

oO, Son 

“We think the demurrer to this 
declaration was properly sustained. 
The injury complained of resulted 
from the misconduct of Gowen, as a 
member of the firm, in failing to con- 
tribute to its capital as it is al- 
leged he ought to have done. The 
wrong complained of can only be 
ascertained after a final settlement 
of the affairs of the firm, and this 
can be enforced only in a court of 


equity.” Buckmaster y. Gowen, su- 
pra. 
62. Ind.—Hllison v. Chapman, 7 


Blackf. 224. 

Ikan.—White v. Scott, 26 Kan. 476; 
Truitt v. Baird, 12 Kan. 420. 

Ky.—Tevis v. Carter, 111 Ky. 938, 
65 Sw SRG WAG Be 1270; Gate v. 
Rouse, 4 Ky. Op. 941 

Md. -_Gusdorff Wa Schleisner, 85 Md. 
36.0, 37 A 170: 
sgh SS Dunham v.. Gillis, 8 Mass. 


Mich.—Cook y. Canny, 96 Mich. 
398, 55 NW 987. 
Ce ee v. Nunes, 54 Miss. 
vo ° 

Tex.—Hunt v. Reilly, 50 Tex. 99. 

Va.—Wright v. Michie, 6 Gratt. 
(47 Va.) 354. 

W. Va.—Newman v. Ruby, 54 W. 


Va. 381, 46 SE 172. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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formation of the partnership, and which forms no 
It will lie also for the 
breach of individual stipulations between the part- 
ners, although these may be contained in the part- 
nership articles,®* and in such cases it has been said 
that the remedy at law is exelusive.®® 
England, such an expulsion is a void act and gives 
the partner no right of aetion at law,°° in this coun- 
try an action at law will lie for the wrongful ouster 
An action at law will 
lie for the wrongful dissolution of the firm, before 
the expiration of the agreed term of its existence.®® 
Tt will lie, too, for fraudulently inducing one to be- 


part of the firm’s affairs.°* 


of a party from the firm.** 


come a member of the firm.®® 
[§ 256] 


Wis.—George v. Benjamin, 100 
Wis. 622, 76 NW 619, 69. AmSR 963. 

Eng.—Brown v. Tapscott, 6 M. & 
W. 119, 151 Reprint 346. 

[a] Failure to furnish materials. 
—If one enters into a partnership 
contract and agrees to furnish the 
materials for the partnership busi- 
ness, he will be liable in damages to 
his copartner for failure to do so, 
even though he has once furnished 
them, and they have been seized un- 
der process of law in a suit against 
him by a third person. Hunt v. Reil- 
Ty; 50 Tex. 99. 

6c. Bailey vy. Starke; 6 Ark: 191: 
Cook v. Canny, 96 Mich. 398, 55 NW 
987; Currier v. Webster, 45 N. H. 
226;. Lampert v. Ravid, 33 Misc. 115, 
67 NYS 82. 

64. U. S.—Gilbert v. Fontaine, 22 
Med). 652-662) ficit. Cyc]. 

‘i eo een v. Bullock, 58 Ala. 
18. 

Cal.—Crosby v. McDermitt, 7 Cal. 
146--"O’Conner. wv... Stark, “2 Cal. 153. 

Hawaii.—Harrison v. Magoon, 13 
Hawaii 339. 

Ky.—Thomas v. Pyke, 4 Bibb 418; 
Evans v. Ryan, 8 Ky. Op. 720. 

La.—Murphy v. Crafts, 13 La. Ann. 
59s 7. Amp! 6192 

Md.—Gusdorff v. Schleisner, 85 Md. 
360, 37 A 170; Wadsworth v. Man- 
ning, 4 Md. 59. 

Miss.—Morgan v. Nunes, 54 Miss. 
308; Sturges v. Swift, 32 Miss. 239; 
Merry v. Carter,’ 25 Miss.-168. 

Mo.—Stone v. Wendover, 2 Mo. A. 


247. 

N. Y.—Dwinelle v. Edey, 102 N. Y. 
423, 7 NE 422; Guccione v. Scott, 33 
App. Div. 214, 53 NYS 462 [aff 21 Misc. 
410, 47 NYS 475]; Madge v. Puig, 12 
Hun 15 [rev on other grounds 71 N. 
Y. 608]; Wills v. Simmonds, 8 Hun 
189, 51 HowPr 48; Paine v. Thack- 
er, 25 Wend. 450; Glover v. Tuck, 
24 Wend. 153; -Duncan v. Lyon, 3 
JohnsiCh. 3561, $ Amp 513: 

Or-—Wilson :v. Wilson, 26 Or. 251, 
38° PA LSb: 

Pa.—Addams v. Tutton, 39 Pa. 447; 
Lessig v. Langton, Brightly 191. 

S. C.—Terrill v. Richards, 10 S. C. 
Econ minlochev» Hamline sth’ Siic: 
Eq. 19, 27 AmD 441. 

Wis.—Read v. Nevitt, 41 Wis. 348; 
Sprout v. Crowley, 30 Wis. 187. 

Eng.—Want v. Reece, 1 Bing. 18, 


8 ECL 381, 130 Reprint 8; Bedford 
Vv, —brutton, 1 -Bing: IN, Cas.” 399, 27 
ECL 692, 131 Reprint 1171; Owston, 


v. Ogle, 13 Hast 538, 104 Reprint 479; 


Brown v. Tapscott, 6 M. & W. 119, 151° 


Reprint 346. 


65. Robinson v. Bullock, 58 Ala. 
618; Lessig v. Langton, Brightly 
(P2)y gale yale 

66. Wood v. Wood, L. R. 9 Exch. 
190. 

67. Us S:——Karrick vo) Hannaman; 
LESMU aS oZo OMe Clr looses] Iu, ed: 
484. 


Ala.—Newman vy. Pitman, 98 Ala. 
526, 12°S 412. 

Kan.—Frith*tv. Thomson, 103 Kan. 
395, 173) P 915, LRALSIISEH 1123; 

Mass.—Jewett v. Brooks, 134 Mass. 


d. Compensation for Services. 
when the partnership contract provides that a part- 
ner shall receive a fixed compensation for his serv- 
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Although, in 
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ices, he can maintain an action therefor only if the 
other partner or partners have bound themselves as 
individuals to pay it.7° 
tion his claim is merely an item in the firm account, 
and a settlement must be had, before he can recover 
any specific sum.7! A partner may, however, recover 
of his copartner in an action at law without a prev1- 
ous settlement of firm affairs for services performed 
by him before he entered the partnership,‘” or as 
the employee of his copartner in a business entirely 
distinct from that of the firm.’* 

[§ 257] e. Partnership Transactions Not Involv- 
ing an Account. 


If there is no such obliga- 


Where the cause of action is not 


connected with partnership accounts and their con- 


Even 
other at law.** 


505. : 
Miss.—Terry v. Carter, 25 Miss. 
68. 

N. Y.—Crownshield Trading Corp. 


v. Earle, 200 App. Div. 10, 192 NYS 
304 


Oki-——Dean- v- Anson, 2028 OKII.23;5 
261 P 174; Farwell v. Wilcox, 73 Ol. 
230,231, 175 P 936, 4 ALR 156 [quot 
Orel: 

Tex.—Ballv. Britton, 58° Tex. 57: 
Sewell v. Connor, (Civ. A.) 23, SW 
555 [writ of error dism 90 Tex. 275, 
38 SW 35]. 

fa] Ouster from partnership at 
will held not an actionable wrong. 
Freund v. Murray, 39 Mont. 539, 104 
P 683, 25 LRANS 959. 

68. U. S.—Karrick v. Hannaman, 
LES Wess 328,01 SSC URLs o, Neem me. 
484; Kebart v. Arkin, 232 Fed. 454, 
146 CCA 448. 

Ida.—Delay v. Foster, 34 Ida. 691, 
694,203 -B 461 okeit. Cyc: 

Ind.—Lipton.v. Horn, 1938 Ind. 499, 
139: NEL GG, seb Ni 49, 

Messe unnan v. Gillis, 8 Mass. 


Mo.—Beller v. Murphy, 139 Mo. 
A. 668, 123 SW 1029. 

Mont.—Call v. Marcum, 62 Mont. 
Boy Psy al Be sayoyy 

N. Y.—Hagenaers v. Herbst, 164 


N. Y. 603, 58 NE 1088 [aff 30 App. 


Div. 546, 52 NYS 360]; Bagley v. 
Smith, = ORIN Gav. 489 eras m LOO ny udlS 
HowPr 1, 61 AmD 756. 


N. C.—Ross v. Henderson, 77 N. C. 


170. 
Okl.—Dean vy. Anson, 128 Okl. 23, 
261 VPS Lida: Rarwell-v: Wilcox, 738 


OKI 230, 231, 175 BP 936,,4 ALR 156 
[quot Cyc]. 

Pa.—MecCollum v. Carlucci, 206 Pa. 
312, 55 A 979, 98 AmSR 780; Hunter 
Wa puand, 281% “Pa.7 296. .Addams' v. 
Tutton, 39 Pa. 447; Cohen v. Wind, 
20 sea Dist: ose. vwWarine ve Cram, 1! 
Pars: fig. Cas. 516 

Que.—Howard v. Findlay, 51 Que, 
Super. 385 [mod on other grounds 
Zia Quer IG iiSsets pur Cmod.) one other 
Oo 58Can. so: ©. 516, 47 Domlk 

69. Hale v. Wilson, 112 Mass. 444. 
_Zffect of mistake, misrepresenta- 
Morey or fraud in contract see supra 


70. Waugh v. Eden, 12 Colo. A. 
158, 54 P 853; Robinson v. Green, 5 
Del. 115; Lassiter v. Jackman, 88 
Ind. 118; Travis v. Stewart, 29 Misc. 
606, 61 NYS 492 [rev on other 
grounds 31 Misc. 240, 64 NYS 211]; 


ree v. Thacher, 25 Wend. (N. Y.) 
[a] A salary payable out of the 


profits yearly may be 
law if profits are proved sufficient 
to pay; and this is for plaintiff to 
show. Robinson, v. Green, 5 Del. 115. 


recovered at 


71. U. S.—Taylor v.. Smith, 23 
yi ieaar} Nove 3580653) Cranch, Of Cy 
Cal.—Cooper v. Industrial Acc. 
Commins, ue Cala r685* 71. Pi6s4: 
Pais Ve usellozs) U2 Cal. “568; 60 
Ill.—Askew vy. Springer, 111 Ill. 


sideration is not involved, one partner may sue an- 
Such an action may be brought on 
a note or other obligation, given by one partner to 


662. 

IKkan.—O’Brien vy. Smith, 42 Kan. 
49, 21 P 784. 

Ky.—Stone v. Mattingly, 19 SW 
402, 14 KyL 113. 

Me.—Wright v. Troop, 70 Me. 346. 

Md.—Haroailton v. Conine, 28 Md. 
635, 92 AmD 724; Causten v. Burke, 


a Harn: & Gi, 295, U8 Am mao. 
Mass.—Ryder v. Wilcox, 103 Mass. 


N. M.—Gillett v. Chavez, 12 N. M. 
SOS OEE Ose 
oye et he eae v. Mangold, 1 Walk. 
S.,C.—Bowen v. Day, 71 S. C. 492, 
51 SE 274. 
22 Wis. 


Ne ase v. 

Eng.—Milburn y. Codd, 7 B. & C. 
419, 14 ECL 191, 108 Reprint 779; 
Holmes vi Higgins, 1 B. & €. 748 
HCL. 33,-<107, Reprint. 28.) Bury ovs 
Allen, 1 Coll. 589, 28 EngCh. 589, 63 
Reprint 556; Goddard v. Hodges, 
1 Cromp. & M. 338, 149 Reprint 3038; 
Lucas v. ,-Beach, 1 M. & G. 417, 39 
ECL 831, 133 Reprint 396. 

Que.—Provencal v. Nadeau, 9 Que. 
Super. 344. 

Sask.—Dvans v. Holmes, 15 Sask. L. 
453, 4555, 66, DomLR 55.5. BL922 1/2 
WestWkly 696 [quot Cyc]. 

72. lucas v. Beach, 1 B. & G47, 


Ferson, 


39 ECL 831, 133 Reprint 396. 

73. Alexander v. Alexander, 12 La. 
Ann. 588. 

74. Ala.—Brown v. Burnum, 99 


Ala. 114, 12 S 606; 
Ala. 209. 

Ark.—Hamilton v. McGill, 152 Ark. 
587, 239 SW 721, 21 ALR 10: 


Penn vy. Stone, 10 


Ga.—Benton y. Hunter, 119 Ga. 
381, 46 SEH 414. 
Ill.—Weils v. Carpenter, 65 Tl. 


447; Caswell v. Cooper, 18 Ill. 532. 
Ind.—Douthit v. Douthit, 133 Ind. 
26, 32 NE 715; Warbritton v. Cam- 
eron, 10. Ind. 302. 
Ky.—Lambert v. BG et 
49 Me. 252. 


Mon. 265. 
Me.—Lane v. Tyler, 
Mass.—Howe v. Howe, 99 Mass. 
Mo.—Seehorn v. Hall, 130 Mo. 257, 
32 SW 643, 51 AmSR 562; Russell 


Ingram, 


v. Grimes, 46 Mo. 410. 


‘Gor ee v. Lippman, 13 Ney. 

No Ye Brown. “Spohr, 'S0n Nuys 
201, 73 NE 14; Middleton v. Fwom- 
bly, 125 N.Y. 520,.26 NE) 621. Mer- 
guson v. Baker, 116 N.Y. 257, 22°Nm 
400; Howard v. France, 43 N. Y. 593; 
Gilmore v. Ham, 61 Hun 1, 15 NYS 
391, 21 NYCivProc 102 [aff 133. N. 
Y. 664 mem, 31 NE 624 mem]; Cros- 
by, vee Nichols, \ 16) Nw iW. Super. 450. 
Halliday v. Carman, 6 Daly 422; Eck- 
ert v. Clark, 16 Misc. 67, 37 NYS 685: 
Seligman v. Hahn, 7 Misc. 65, 27 NYS 
405; Silverman v. Kogut, 143 NYS 
947; Esdaile v. Wuytack, 11 NYS 421, 
25 AbbNCas 474; Paine v. Thacher, 
25 Wend. 450; “Coles v.. Coles, 15 
Johns. 159, 8 AmD 231. 

Okl.—Smith v. Felkel, 91 Okl. 184, 
217 P 196. 

Pa.—Beale v. Jennings, 129 Pa. 
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another for a valid consideration, although the trans- 
action may inure to the benefit of the firm,’> but 
the rule is not applicable to a note payable to plain- 
tiff and signed by himself and defendants,’® or 
where it is signed by one partner and payable to 
It will he where one partner has been 
forced to discharge a share of the firm indebted- 
ness which the other partner promised and failed to 
pay,’® or where one partner fails to pay over to the 
other his share of the profits or proceeds of certain 


the firm.‘ 


619, 18 A’ 550. 


R. I.—Lockwood v. Edwards, 46 
aR erat by 4S Cg WA es Cy Sy (a 
i 50 Utah 224, 
167 P 358. 


Vt.—Sawyer v. Proctor, 2 Vt. 580. 

Wis.—Edwards v. Remington, 51 
Wis. 336, 8 NW 193. 

Eng.—Radenhurst v. Bates, 3 Bing. 
463, 11 BCL 229, 130 Reprint 591. 

[a] For example (1) a person who 
has purchased an interest in a part- 
nership and thereafter acquires a 
note made by the firm previous to 
his becoming a member of it may 
maintain an action thereon against 
the makers. Penn v. Stone, 10 Ala. 
209. (2) Where plaintiffs and de- 
fendants after joint purchase of cer- 
tain lands agreed to manage it asa 
firm, and plaintiffs subsequently dis- 
covered that defendants received a 
commission from the vendor for sell- 
ing it, plaintiffs can recover a pro- 
portionate share of such commission 
without resorting to equity for an ac- 
counting. Seehorn v. Hall, 130 Mo. 
25%, S2SWw 648, 51 AmSR 562. ~ (3) 
An action by a horse dealer is main- 
tainable against his partner on a 
covenant whereby defendant agreed 
that no charge should be made 
against plaintiff for the keeping or 
training of horses. Halliday v. Car- 
man, 6 Daly (N. Y.) 422. 

{b] Improper action subjecting 
copartners to damage suit.—Where 
one of several copartners acts so 
improperly in the firm’s affairs as to 
render it liable to an action for dam- 
ages, the other members may main- 
tain a suit for the amount thereof 
against him. Kintrea v. Charles, 12 
Grant Ch. (Ont,) 123. 


75. U. S—vVan Ness v. Forrest, 
8 Cranch 30, 3 L. ed. 478. 

Ala.—Scott v. Campbell, 30 Ala. 
728: Grigsby v. Nance, 3 Ala. 347. 

Ida.—Haskins v. Curran, 4 Ida. 573, 
ASP YD oo: 

Tll.—Hartzell v. Murray, 224 Ill. 
377, 79 NE 674; Tichenor v. New- 
man, 186 Ill. 264, 57 NE 826; Kist- 
ner v. Tejcek, 88 Ill. A. 188; Berry 
vi De Bruyn, 77 Ill. A. 359. 

Ind.—Jemison v. Walsh, 30 Ind. 


167. 

Iowa.—Vapereau v. Holcombe, 122 
Iowa 406, 98 NW 279. 

Ky.—Hey v. Harding, 53 SW 33, 
21 KyL 771; Morrison v. Stockwell, 
9 Dana 172. 

La.—Powell v. Graves, 9 La. Ann. 
435; Moran v. Le Blanc, 6 La. Ann. 
113; Mulhollan v. Eaton, 11 La. 291; 
Rondeau v. Pedesclaux, 3 La. 510, 23 
AmD 463. 

Me.—Marshall vy. Winslow, 11 Me. 
58, 25 AmD 264, 

Md.—Hopkins v. Adey, 92 Md. 1, 
48 A 41, 50 LRA 498; McSherry v. 
Brooks, 46 Md. 103. 

Mass.—Wetherbee v. Potter, 99 
Mass. 354; Chamberlain v. Walker, 
10 Allen 429; Currier v. Hale, 5 Al- 
len 561; Hitchings v. Ellis, 12 Gray 
449: Rockwell v. Wilder, 4 Mete. 556. 

Mich.—Carpenter v. Greenop, 74 
Mich. 664, 42 NW 276, 16 AmSR 662, 


4 LRA 241; Bates v. Lane, 62 Mich. 
132, 28 NW 753; Mitchell v. Wells, 
54 Mich. 127, 19 NW 777. 


Miss.—Morgan v. Nunes, 54 Miss. 
308; Anderson y. Robertson, 32 Miss. 
241; Sturges v. Swift, 32 Miss. 239. 

Mo.—Willis v. Barron, 148 Mo. 450, 
45 SW 289, 65 AmSR 673. 
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lation.§+ 


Nebr.—Halleck v. Streeter, 52 Nebr. 
827, 73 NW 219. 

AS H.—Currier v. Rowe, 46 N. H. 
N. M.—Lane v. Mayer, 262 P 182; 
Mayer v. Lane, 262 P 180. 

N. Y.—Crater v. Bininger; 45. N. Y. 
545; Gridley v. Dole, N. Y.- 486; 
Stewart v. Sandall, 184 App. Div. 446, 
It NYS 4645 Clute’ v= Potters 37 
Barb. 199; Rosenfeld v. Marcus, 36 
Mise. 71712), 74 NYS -s705 . Warmer v- 
Putnamy’ 35) Mise, 32, 70 NYS 179; 
Guccione v. Scott, 21 Misc. 410, 47 
NYS 475 [aff 33 App. Div. 214, 53 


NYS 462]; Veriscope Co. v. Brady, 
77 NYS 159; Barbeau v. Picotte, 13 
NYS 132; Esdaile v. Wuytack, 11 


NYS 421, 25 AbbNCas 474. 

N. C.—Owen wv. -Meroney, 136 N. C. 
475, 48 SE OL 103 AmSR 952; 
Bethell v. Wilson, 2 NC: 610: 

Or.—Wilson v. Wilson, 26 Or. 251, 
$3. P 185: 

Pa.—Seanor v. Fitt, 263 Pa. 389, 
106 A 792; Appleby v. Barrett, 28 Pa. 
Super. 349; Rush Centre Creamery 
Co. v. Hillis, 3 Pa. Super. 527; Ridg- 
way v. Kleinert, 15 LegInt 117. 

3 eg neces: Ne RvChaALas mil Om Saees 

Tex.—De Leon v. Trevino, 49 Tex. 
88, 30 AmR 101; Clamp v. Nolan, 
(Civ. A.) 300 SW 105; Schwarz v. 
Lee, (Civ. A.) 287 SW 519, 523 [quot 
Cycl3. Martin: vv. Taylor. (Crys +A) 
141 SW 1009. 

Utah.—Jennings v. Pratt, 19 Utah 
12 Od. Gh oD ls 

Va.—Wright v. Michie, 6 Gratt. (47 
Va.) 354 


Wash.—Kilbourne vy. Rathbun, 91 
Wash. 121, 157 P 457. 
WwW. Va. —-Newman v. Ruby, 54 W. 


Va. 381, 46 SE 172. 

Wis.—-Edwards v. Remington, 51 
Wis. 336, 8 NW 1938; Gauger v. Pautz, 
45 Wis. 449; Sprout v. Crowley, 30 
Wis. 187. 

Eng.—Coffee v. Brian, 3 Bing. 54, 
11 ECL 35, 130 Reprint 433; Bedford 
v. Brutton, 1. Bing... N. Cas. 399, 27 
ECL 692, 131 Reprint 1171; French 
Vor tyrine, 27C. Bo ING Se ooo o) Lae 1 
357, 140 Reprint 455; Venning v. 
Leckie, 13 Hast 7, 104 Reprint 267; 
Elgie v. Webster, 5 M. & W. 518, 151 
Reprint 219. 

N. S.—Westhaver v. Broussard, 25 
Nous. 338238. 

Ont.—Henry v. Henry, 33 OntWN 
17; Comer v. Thompson, 4 U. C. Q. 
Be 10s S,) 20 67 

Compare Houghton v. Grimes, 100 
Mtr 99, .185 2A. 15. Gssumpsit by a 
partner against a corporation in 
which the partnership owned an in- 
terest). 
pee Moore vy. Denslow, 14 Conn. 
ov. 

[a] Reason for rule.—Plaintiff 
eannot treat his signature as a null- 
ity and declare upon the note as one 
made by defendants. Moore v. Dens- 
low, 14 Conn. 235. 

77, Nixon v. Morse, 194 N. C. 225, 
139 SE. 170, 

78. Brown v. Burnum, 99 Ala. 114, 
12 S 606; Warring v. Hill, 89 Ind. 
497; Warbritton v. Cameron, 10 Ind. 
302; Hunt v. Rogers, 7 Allen (Mass.) 
469, 88 AmD 704; Esdaile v. Wuy- 
tack, 11 NYS 421, 25 AbbNCas 474. 

79. Ark.—Hamilton vy. McGill, 152 
ar 58%, 239 SW 721, 21) ALR 10, 

ra. 

Minn.—Christopherson  y. 


Olson, 
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transactions,?® or fails to discharge a particular 
claim which the partners have withdrawn from the 
partnership account.*° 

[§ 258] f. Transactions Independent of Partner- 
ship. Partners can sue each other at law upon 
claims growing out of transactions which are not 
connected with the partnership business, just as 
though they were strangers to the partnership re- 


Loans or advances made by one partner to another 
104, Minn. $30, 116 NW 840. 


Y.—Ferguson v. Baker, 116 N. 

Bye Mer 22 NE 400; Coles v. Coles, 15 
Johns. 159, 8 AmD 231. 

Oh.—Neil v. Greenleaf, 26 Oh. St. 


567 
80. U. S.—Burffans v. Jefferson, 
76 Fed. 25, 22 CCA,25. 

Hawaii-—Harrison v. 
Hawaii 339. 

Ind.—Douthit v. Douthit, 133 Ind. 
26, 82 NE 715. 

Towa.—In. re Talbott, 200 Iowa 585, 
203 NW 3803; Ristine v. Ruml, 197 
Iowa 1193, 197 NW 27. 

Kan.—Gillen v. Peters, 39 Kan. 489, 
18 P 613: 


Magoon,' 12 


Mass.—Blakely v. Graham, 111 
Mass. 8. 
ae H.—Gibson v. Moore, 6 N. H. 


N. Y.—Mulligan v. Kraus, 88 Misc. 
538, 151 NYS 401; Townsend v. Goe- 
wey, 19 Wend. 424, 32 AmD 514. 

Oh.—Kunneke v. *Mapel, 60 Oh. St. 
1,53 NE 259; Neil v. Greenleaf, 26 
Oh. St. 567. 

Tex.—Clamp v. Nolan, (Civ. A.) 300 
SW 105, 106 [quot Cye}. 

Vt.—Beede v. Fraser, 66 Vt. 114, 28 
A 880, 44 AmSR 824; Collamer v. 
Foster, 26 Vt. 754. 

58 Wis. 


Wis 
638, 17 NW 427, 46 AmR 665 

Eng.— Jackson v.~  Stopherd, 2 
Cromp. & M. 361, 149 Reprint 800. 

See Boyd v. Schnell, 209 Ill. A. 187. 

81. Ala.—Rowland v.- Boozer, 10 
Ala. 690; Bumpass v. Webb, 1 Stew. 
19, 18 AmD 34. 

Ark.—Huyck v. Meador, 24 Ark. 
191; Houston v. Brown, 23 Ark. 333. 

Cal.— Bull vy. Coe, 77 Cal. SAR al Sa 
808, 11 AmSR 2385; Dalton v. Gard- 
ner, (A,) .261 P 524, 526 Teit Cyelz 
Estes v. Delpech, 73 Cal. A. 643, 238 
P 1085, 1086. [cit Cyc]; Arnheim v. 
Gordon, 21 Cal. A. 754, 1382 P 840, 841 
[eit Cyc]. 

Ga.—Wade v. Eason, 27 Ga. A. 388, 
108 SE 481; Paulk v. Creech, 8 Ga. AL 
738, 70 SE:145. 

Hawaiii—Harrison v. Magoon, 13 
Hawaii 339. 

11l.— Carpenter v. Wells, 65 Ill. 451; 
Elder v. Hood, 38 Ill. 533; Hdens vy. 
Williams, 36 Ill. 252;. Caswell Vv. 
Cooper, 18 Ill. Boas 

Ind.—Grabowski v. Benzsa, 80 Ind. 
A. 214, 140 NE 76. 

Towa.—Newberry v. Gibson, 125 
Iowa 575, 101 NW 428; Mullany v. 
Keenan, 10 Lowa 224, 

La. —Alexander’s Suce., 130 Da. :7; 
57 S 534; Alexander v. Alexander, 13 
La. Ann. 588; Battaille v. Battaille, 6 
ia, Ann. 682: Boyd v. Brown, 2 La. 
Ann. 218. 

Me.—Soule v. Frost, 76 Me. 119. 


Mich.—McIntosh y. McIntosh, 79 
Mich. 198, 44 NW 592; Bates v. Lane, 
62 Mich. 132, 28 NW 753; Kinney v. 
Robison, 52 Mich. 389, 18) NW 120. 

Minn.—Johnson gy: Bruzek, 142 
Minn. 454, 172 NW*700. 

Mo.—Seaman v. Johnson, 46 Mo. 
111; Biernan v. Braches, 14 Mo. 24. ; 
gg NOV Foulks Vv. Rhodes, 12 Nev. 
oe J.—Moran y. Green, 21 N. J. L. 

N. Y.—Parker v. Day, 155 N. Y. 


383, 49 NE 1046; 
250Na Ya 593; 
NYS 132. 

N. C.—Martin v. McBryde, 182 N. 
CHIT Se LOSMS Teo. cel AMENacTOD 


Howard v. France, 
Barbeau v. Picotte, 13 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


- not 


 §§ 258-260] 


to launch the partnership may be recovered in an ac- 
tion at law between the partners, although no previ- 
ous accounting is had,*? but advancements consti- 
tuting a loan from a partner to the firm®® or from 
the firm to a partner’? are not such independent 
transactions as will support an action at law prior 
to a settlement of partnership affairs. 

[§ 259] g. Partition of Firm Property. A part- 
ner cannot bring an action for the partition of part- 
nership real estate against his copartner, until the 
creditors of the partnership have been paid and the 


182 Pa. 6, 37 


A 846. 

~ Tex.—Lingner v. Gaines, (Civ. A.) 
244 SW 205; Crump v. Ligon, 37 Tex. 
Civ. A. 172, 84 SW 250. 


Utah. —Jennings ig eter yh) Silas) on BS ee 
129% S64E 951. 

Wis.—Bright We 1 Was. 
631, 94 NW 645; George v. Benjamin, 


Carter, 


100 Wis. 622, 76 NW 619, 69 AmSR 
6 Sa 

Eng. . Rackham, 7 Bing. 
617, 20 ECL 276, 131 Reprint 238; 


Cheshire, 7 Exch. 43, 155 Re- 
Lucas v. Beach, 1 M. & G. 
217, 39 Cl, 831, 233 Reprint, 39.6); 
Worrall v. Grayson, 1 M. & W. 167, 
150 Reprint 391; Windham v. Pater- 
son, 1 Stark. 144, 2 HCL 62, 171 Re- 
print 428; Smith v. Barrow, 2 T. Rh. 
476, 100 Reprint 256. 
Que.—Labelle v. Paquette, 8 Que. 
Pr. 69; Cassili v. Russo, 27 RevlLeg 
399. 
Sask.—Couchman 
[1925] 8 DomiIuR 749. 
[a] For example (1) a partner 
may sue his copartners on an inde- 
pendent contract made by them as a 
firm with him before the partner- 
ship was formed. Mullany v. Kee- 
nan, 10 Iowa 224. (2) One partner 
may bring an action at law against his 
copartner for money received by the 
latter as agent of the former in a 
matter not connected with the firm’s 
affairs. Seaman v. Johnson, 46 Mo. 
111. (3) The fact that one partner 
sells his individual property to an- 
other partner does not render it firm 
property, or its proceeds joint funds, 
or prevent the vendor from suing 
and recovering the pee money. 
Elder v. Hood, 38 Ill. 53 (4) A 
partner who, with funds not shown 
to belong to the partnership, pays 
for a plantation purchased by his co- 
partner for his private account can 
sue the latter before a settlement. 
Battaille v. Battaille, 6 La. Ann. 682. 
(5) A bank deposit made by a mem- 
ber of the firm conducting the bank 
for her own private account is not a 
partnership transaction, and a suit 
for misapplication or conversion of 
such funds may be maintained with- 
out a settlement of accounts. lLing- 
ner v. Gaines, (Tex. Civ. A.) 244 SW 
205. (6) A partner may maintain an 
action at law against his copartner 
for the excess which he has con- 
tributed over and above his propor« 
tion of the joint stock. Bumpass v. 
Webb, 1 Stew. (Ala.) 19, 18 AmD 34. 
(7) Where the parties, in order suc- 
cessfully to launch the partnership, 
entered into a preliminary contract 
whereby certain of them agreed to 
purchase plaintiff’s interest in the 
concern upon the happening of a cer- 
tain contingency, the transaction was 
purely one between the individuals, 
in their capacity of partners. 
Harrison v. Magoon, 13 Hawaii 339. 
(8) Money furnished to one partner 
by another to enable the former to 
meet his obligations to the firm is a 
personal claim and has nothing to do 
with the final accounting unless by 
some special dealing made to relate 


Cross v. 
print 848; 


Vv. Campbell, 


to it. Bates v. Lane, 62 Mich. 132, 28 
NW 753 
[b] Rule applied.—Where defend- 


ant bought an undivided half inter- 
est in a firm ¢omposed of plaintiff 
and a third person, provided plaintiff 
could buy such;/third person’s inter- 
est, the sum falling due from defend- 


PARTNERSHIP 
interests of the 


entitled to have 


ant upon plaintiff's purchase of such 
interest was a debt within Pub. St. 
e 151 § 2 cl 11, as amended by St. 
(1884) ¢ 285 § 2, authorizing a suit in 
equity to subject a partner’s interest 
in the firm to the payment of a debt. 


Draper v. Hollings, 163 Mass. 127, 39 
NE 793. 

82. Cal.—Bull v. Coe, 77 Cal. 54, 
18 P' 808, 11 AmSR 235. 

Ida.—Haskins v. Curran, 4 Ida. 
Disses to ee LO Oe 

Ill.—Hartzell v. Murray, 224 Ill. 
377, 79 NE 674. 

Me.—Marshall v. Winslow, 11 Me. 
58, 25 AmD"\264. 

Mass.—Wetherbee vy. Potter, 99 


Mass. 354. 

N. H.—Currier v. Rowe, 46 N. H. 72. 

Wis.—Bright v. Carter, 117 Wis. 
631, 94 NW 645; Gauger v. Pautz, 45 
ey 449; Sprout v. Crowley, 30 Wis. 
187. 

Eng.—French v. Styring, 2 C. B. 
N. S. 357, 89 ECL 357, 140 Reprint 
455; Elegie Vv. Webster, 5 M. & W. 
518, 151 Reprint’ 219. 

“A loan from one partner to anoth- 
er is not a partnership transaction, 
notwithstanding the fact that the 
borrower intends to put the money in- 
to the firm, and does so. According- 
ly, it is well settled that the lender in 
such a case can maintain an action 
for the recovery of the money, al- 
though there has been no settlement 
of the partner ship accounts.’ Bull v. 
ee 77 Cal. 54, 59, 18 P 808, 11 AmSR 


Mutual rights, duties, and liabili- 
ties as to loans and advances see su- 


pra: § 214, 
83. Miller v. Branch, 108 Wash. 
700, 182 P 732; Miller v. Kemper, 


107 Wash. 274, 181 P 859. 
84. Nixon v. Morse, 194 N. C. 225, 
139 SE 170. 


85. Cal—Hughes v. Devlin, 23 
Car. 501: 

POE Te aa a a v. Blake, 12 Ind. 
- vo . 

Iowa.—Pennybacker v. Leary, 65 


Iowa, 220, 21 NW 575. 
Mo.—Holmes v. McGee, 27 Mo. 597. 
N. J.—Molineaux v. Raynolds, 54 
N. RUA ga 559, BOA Be 1s USC 
We 5 App. 

Div’ AT, 38 NYS 671; McFarlane Vv. 
McFarlane, 82 Hun 238, 31 NYS 272; 
Danvers v. Dorrity, 14 AbbPr 206. 
Ni ©.-—-Baird> vi 1 Baind, © 21" YN Je: 
524, 31 AmD 399. Compare Collins v. 
Dickinson, 2 N. C. 240 (where parti- 
tion was decreed as a “matter of 
right,”’ over an objection that it 
would be ruinous to the ‘firm, the 
question of partnership settlement 
not being specifically raised). 
oe v. Henniges, 7 Kulp 


Ss. C.—Jones v. Smith, 31 S. C. 527, 
10 SE 340. 

Tex.—Bancroft v. Brown, (Civ. A.) 
283 SW 206, 207 [cit Cyc]. 

Wis.—Kruschke v. Stefan, 83 Wis. 
373, 53, NW 679. 
See Jackson v. Deese, 35 Ga. 84 (un- 
der a statute allowing the court in an 
extraordinary case to frame its pro- 
ceeding and order so as to meet the 
exigency of the case, in a law action 
for partition, where, as a result of 
the war, the firm business could not 
be carried on profitably, the court 
should adjudge the partnership dis- 


solved and order a sale of the proper-- 


ty and division of the proceeds); 
King v. Wartelle, 14 La. Ann. 740, 


and the proceeds divided.** 
to personal property of the partnership.**® 

[§ 260] h. Contribution.*® 
has properly paid liabilities of the firm out of his 
own funds, and the firm assets are insufficient to 
reimburse him, he is entitled to contribution from 
his copartners.°° 
obligor cannot have contribution for a voluntary 


(47 809 


C.J.] 
partners adjusted,*® but after that 


has been accomplished either of the copartners is 


the lands divided in specie*® or sold 
The same rule applies 


Whenever a partner 


The general rule that a joint 


742 (“The settlement of the account 
of the partners is but an incident to 
the partition’’). 

[a] In England it seems that an 
action for the partition of firm realty 
cannot be maintained by a partner, in 
the absence of a special agreement in 
the partnership contract therefor, or 
of the consent of his copartners. Wild 
v. Milne, 26 Beav. 504, 58 Reprint 9; 
Darby v. Darby, 3 Drew. 495, 61 Re- 
print 992; Burdon v. Barkus, 3 Giff. 
412, 66 Reprint 470 [aff 4 De GF. & 
J. 42, 45 Reprint 1098]; Crawshay v. 
Maule, 1! Swanst. 495, 36 Reprint 
479, 1 Wils. Ch. 181, 37 Reprint 79, 
19 ERC 467. 

[b] Reason for rule.—‘‘The prop- 
erty of a firm, whether personal or 
real, is a fund to be primarily ap- 
plied to the payment of its debts, and 
each partner has a right to have it 
so appropriated, to the end that he 
himself may be relieved from any 
personal liability to answer for the 
firm debts. Out of this equity 
of each partner to have the firm prop- 
erty applied to the payment of firm 
debts in order that he may be dis- 
charged from personal liability, has 
emerged the rule that the partition 
of the real property of a firm will not 
be decreed so long as debts of the 
partnership remain unliquidated.’ 
Molineaux v. Raynolds, 54 N. J. Eq. 
559, 562, 35 A 536. 

86. Cal. —Hughes 23 
Cale sou, 

Ga.—Jackson v. Deese, 35 Ga. 84. 


v. Devlin, 


ie ae ne v. Blake, 12 Ind. 
Mich.—Chase yv. Angell, 148 Mich. 


1, 108 NW 1105. 
Mo.—Holmes v. McGee, 27 Mo. 597. 
N. C.—Baird v. Baird, 21 N. C. 524, 
31 AmD 399. 


Okl.—Smith v. Felkel, 91 Okl. 184, 
217 P 196. 

87. Jackson v. Deese, 35 Ga. 84. 
ae Flanner v. Moore, 47 N. Cc. 

89. Cross references: 
Contribution: 

SS ee see Contribution 13 C. J. 

p 


Between members of illegal part- 
nership see supra § 44. 

Right of partner to subrogation 
against copartner see Subrogation 
[37 Cye 397]: 

90. Ala.—Webb v. Butler, 192 Ala. 
287, 68 S 369, AnnCas1916D 815; 
Jones v. Cade, 19 Ala. A. 27, 94S 255. 
hae Terr. v. Meyers, 7 Alaska 


169 Ark. 1, 


Ark.—Tucker y. Stell, 


272 SW 864 

Ga.—McPhaul v. Curry, 146 Ga. 
305, 91 SE 89. 

Ill——Burgess vy." Badger, 124; 5h 
288, 14 NE 850; Downs v. Jackson, 
33 Ill. 464, 85 AmD 289. 

Ind.— Warring v. Hill, 89 Ind. 497. 


qettae —Farney Ve Hauser, 109 Kan. 
198 P 178. 
UVic ch Tamer son v. Davis, 194 Ky. 67, 


2388 SW 402; Turner v. Turner, 5 SW 
457, 9 KyL 456; Tibbetts v. Magru- 
der, 9 Dana 79; Noel v. Bowman, 2 
Litt. 46 


La.—Maginnis v. Crosby, 11 Ia. 
rank 400; Flower ~,. Millaudon, 19 La. 


Mass.—Hill vy. Fuller, 188 Mass. 
195, 74 NE 361; Tyrrell v. Washburn, 
6 Allen 466. 


Mich.—Edwards v. Zuck, 171 Mich. 
29, 136 NW 1122; Smith v, Ayrault, 


810 [47 C.J.] 


payment®+ does not apply to a necessary payment 
The right to contribution 
may be modified®* or negatived®* by the contract of 
the partners, or lost by the conduct of the one elaim- 


of a firm obligation.®? 


ing the right.®® 


Where there are sufficient firm assets to repay the 


71 Mich. 475, 39 NW 724, 1 LRA 311; 
Glynn v. Phetteplace, 26 Mich. 383. 


Minn.—Bohrer vy. Drake, 33 Minn. 
408, 23 NW 840. 

Miss.—Ransom vy. MHarroun, 147 
Miss. 579, 113 S 206. 

Mo.—lLyons v. Murray, 95 Mo. 23, 
SW 110, 6s AmsSR 17) Cockrell -yv: 


Thompson, 85 Mo. 510: 

N. H.—Farnum vy. Patch, 60 N. H. 
294, 49 AmR 313. 

Ni. Yo—Gilmore ~v.. Ham, 142° N.Y. 


1, 36 NE 826, 40 AmSR 554; Mendez 
v. Schleuter, 9 NYS 278; Sells v. 
Hubbell, 2 Johns. Ch. 394. 
Oh.—Gardner v. Conn, 34 Oh. St. 
187. 
Or.—McKinnis v. Dodge, 103 Or. 9, 
203 P 876. 


Pa.—kKelly v. Kauffman, 18 Pa. 351; 
Parry v. Wilson, 78 Pa. Super. 445. 

S. C.—Coleman v. Coleman, 46 S. 
@e-Ts-183. 

S. D.—Gorman vy. Madden, 27 S. D, 
319, 131 NW 290, AnnCas1916D 842. 

Tenn.—Isler vy. Outlaw, 4 Humphr. 

8 


Tex.—Long v. Garnett, 59 Tex. 229; 
Ags v. Collier, (Civ: A.) 208 SW 
972. 


W. Va.—Teter v. Moore, 80 W. Va. 
443, 98 SH 342; Sperry v. Tulley, 76 
W. Va. 106, 84 SE 1067. 

Wis.—In re Ryan, 157 Wis. 576, 147 


NW 998, LRAI1917A 443, AnnCas 
1916D 840; Sullivan v. Sullivan, 122 
Wis. 326, 99 NW 1022; Wells v. Mc- 


Geoch, 71 Wis. 196, 35’: NW 769. 


Eng.—Osborne vy. Harper, 5 Kast 
225, 102 Reprint. 1056; Wright v. 
Hunter, 1 East 20, 102 Reprint 8; 


Sedgwick v. Daniell, 2 H. & N. 319, 
157 Reprint 132; Edger v. Knapp, 5 
M. & G. 753, 44 ECL 393, 134 Reprint 
763. 

Man.—Lamb vy. North, 22 Man. 360, 
3 DomLR 774, 21 WestLR 422, 2 West 


Wkly 463. 
Ont.—Honsinger vy. Love, 16 Ont. 
170. 


Que.—Brault v. Kennedy, 6 HastLR 


“A partner who pays more than his 
share of a partnership debt is entitled 
to contribution from his copartner 
upon an accounting and final settle- 
ment of the affairs of the partner- 


ship.” McKinnis v. Dodge, 103 Or. 
9; 15; 203 P 876. 3 
{a] Contract of partnership. 


(1) The right to contribution rests 
upon the express or implied agree- 
ment of the parties when forming the 


copartnership. Sells v. Hubbell, 2 
Johns, “Ch. (CN. Ye) 39455 Wright vy. 
Hunter, 1 East 20, 102 Reprint 8, 


5 Ves. Jr. 792, 31 Reprint 861. (2) 
The agreement of partnership must 


precede in point of time the purchase - 


for the payment of which contribu- 
tion is sought. Sperry v. Tulley, 76 
W. Va. 106, 84 SE 1067. 

{b] Judgment.—Where a partner 
pays a judgment against the firm and 
obtains an assignment of it to him- 
self, he is entitled to enforce his 
claim for contribution against his 
copartner to the amount of such 
copartner’s liability. Honsinger v. 
Love, 16 Ont. 170. 

[c] Payment by retiring partner. 
—Where a liquidating partner fails 
to settle a claim which the retiring 
partner is compelled to pay, the lat- 
ter may enforce contribution from 
the former for one half of the amount 
paid, in an appropriate action pray- 
ing for such relief. Gilmore v. Ham, 
142 .N. Y. 1, 36 NE 826, 40 AmSR 554. 

{d] Individual liabilities —(1) A 
partner who paid a judgment recov- 
ered against himself by a person in- 
jured by such partner’s sole negli- 


PARTNERSHIP 


nied.?° 


When right accrues. 
entitled to contribution until after 


r§ 260 


advancing partner in full, contribution will be de- 


Ordinarily a partner is not 
a settlement 


showing the respective equities of the parties.°? 


gence in operating a partnership au- 
tomobile in the firm business is not 
entitled to contribution from his co- 
partner. Kiffer v: Bienstock, 128 
Misc. 451, 218 NYS 526. (2) A part- 
ner who successfully defends a tort 
action brought against himself in- 
dividually, but arising out of a part- 


nership transaction, cannot recover 
against his copartner any part of 
his expenses in defending such»ac- 
tion. Hadley v. Coffin, 188 Iowa 896, 
176 NW 885. 

[e] Loss occasioned by tort of 


partners acting in good faith.—(1) 
Where two partners purchased land 
for lumbering purposes, and after it 
had been purchased by the state for 
nonpayment of taxes one of them 
entered and cut timber, believing in 
good faith that he could pay the de- 
linquent taxes after the cutting, he 
may, having made settlement for the 
trespass, claim contribution from his 
partner, the.partnership fund having 
been augmented by the fruits of the 
trespass. Edwards v. Zuck, 171 Mich. 
29, 186 NW 1122. (2) Where a firm 
of attorneys in good faith, but un- 
der a mistake as to the law, rendered 
services in settling an estate con- 
trary to the terms of the will and ob- 
tained compensation therefor, and the 
court directed the refunding of the 
same to the estate, a partner making 
the refund was entitled to contribu- 
tion from a copartner. In re Ryan, 
157 Wis. 576, 147 NW 993, LDRA1917A 
443, AnnCasl1916D 840. 

[f] Loss occasioned by agent’s 
tort.—Where an agent of the firm has 
converted firm property, there being 
no actual delinquency by the partners 
themselves, the rule that no con- 
tribution will be enforced between 
joint tort-feasors has no application, 
and one partner may recover con- 
tribution therefor from the _ other. 


ee v. Hauser, 109 Kan. 75, 198 
Payments after dissolution see in- 
fra § 859. 
91. See Contribution § 6. 


[a] The authority of the adminis- 
trator of a deceased partner to make 
a payment of a firm obligation can- 
not be disputed by the surviving 
partner in 
In re Pangborn, 185 Fed. 673. 

92. In re Pangborn, supra. 

[a] For example, where a bank to 
which a firm was indebted had pre- 
sented its claim to the probate court 
as against the estate of a deceased 
partner, and the administrator there- 
upon gave a mortgage on his de- 
cedent’s real estate to raise money to 
pay such claim and others, which 
mortgage and payment were duly re- 
ported to the court, such payment 
could not be regarded as voluntary 
so as to bar the administrator’s right 


to contribution. In re Pangborn, 185 
Fed. 673. 

93. Silverman v. Kogut, 143 NYS 
947; McFadden v. Leeka, 48 Oh. St. 
513, 28 NE 874; Magilton v. Steven- 


son, 173 Pa. 560, 34 A 235. 

94. Kent v. Danziger, 50 Cal. A. 
225, 194 P 724; McCormick vy. Stofer, 
12° Swe Vo) Vil Keydu. 39/8. 

[a] A provision in partnership ar- 
ticle for forfeiture of a partner’s 
interest in the firm property upon 
failure to pay his share of the cost 
is not exclusive and does not deprive 
the other partners of other forms of 
relief implied by law. Benson v. Mc- 
Kone, 29 Man. 283, 45 DomLR 83, 
[1919] 1 WestWkly 349. 

95. Morris v. Neel, 78 Ga. 797, 3 
SE 643;. Clayton v., Davett, CN. J. 
Ch.) 38 A 808; Thomas v. Atherton, 


a suit for contribution., 


Contribution may be allowed without a previous set- 


LOVChs Dae be : 

[a] For example, where, in a 
slave trading partnership, loss was 
due to the fact that plaintiff con- 
tributed unsound instead of sound 
slaves, he could not secure contribu- 
tion from his copartner covering such 
Gas Morris v. Neel, 78 Ga. 797, 3 SE 

oO. 

[b] Interest on amount due not 
recoverable where the liquidating 
partner, who was acquainted with 
firm accounts, made no demand on 
his copartner for contribution until 
nearly six years after the dissolution 
and threw no-light on the nature or 
amount of his demand, and the co- 
partner had no means of knowing 


what, if anything, he owed. Bren- 
ner v. Carter, 10 Pa. Dist. 457 [rev 
tree grounds 203 Pa. 75, 522 4 
78]. 


Dao Mendez v. Schleuter, 9 NYS 

97. U. S.—Halderman v. Halder- 
man, 11 HY Cas. 4No. 5,909, Mempest: 
559; Riges v..Stewart;»20-E. Cas. No: 
TL 830) “2 Cranch, (Cl iC ie 

Ala.—De Jarnette v. McQueen, 31 
Ala. 230, 68 AmD 164; Pollard v. 
Stanton, 5 Ala. 451. 

Ark.—Johnson v. Peck, 58 Ark. 580, 
25 SW 865. 

Conn.—Bishop v. Bishop, 54 Conn. 
232, 6 A.426; Mickle v. Peet, 43 Conn. 
65; Dewit v. Staniford, 1 Root 270. 

Ga.—Pierotti vy. Connally, 162 Ga. 
243, 133 SE 238. 

Ill.—Bracken v. Kennedy, 4 Ill. 558; 
Wright v. Cudahy, 6% Ill. A. 453. 
Re meas Vv. ‘Taylors ass 

Bits 

Ky.—Lawson v. Davis, 194 Ky. 67, 
238 SW 402; Kelley v. Ramsey, 176 
Ky. 584, 195 SW 1111; Sebastian v. 
Booneville Academy Co., 56 SW 810, 
22 KyL 186; Warring -.v. Arthur, 98 
Ky. 34, 32 SW 221, 17 KyL 605; Law- 
rence v.-Clark, 9 Dana (257, 35) Aap 
133. See Ward v. Best, 8 Kyl 784; 
O’Brien v. Drexilius, 7 KyL 527. 

La.—Theus v. Armistead, 116 La. 
795, 41 S 95; Reddick v. White, 46 
La. Ann. 1198, 15 S 487; Hennegin v. 
Wilcoxon, 13 La. Ann. 576. 

Mass.—Phillips v. Blatchford, 137 
Mass. 510; Starbuck v. Shaw, 10 Gray 
492; White v. Harlow, 5 Gray 463; 
Haskell v. Adams, 7 Pick. 59. 

Ne eon ries v. Hamlin, 29 Mich. 


Ind. 


Mo.—Lyons v. Murray, 95 Mo. 23, 
8 SW 170, 6 AmSR 17; Cockrell v. 
Thompson, 85 Mo. 510;. Morin v. Mar- 
tin, 25 Mo. 360. 

Nebr.—Foss v. Dawes, 72 Nebr. 608, 


101 NW _ 237, 102 NW 609; Young- 
love v. Liebhardt, 13 Nebr. 557, 14 
NW 526. 
ree H.—Harris v. Harris, 39 N. H. 
Se 

N. J.—Clayton v. Davett, (Eq.) 38 
A 308. 


N. Y.—Gridley v. Dole, 4 N. Y. 486; 
Gilmore v. Ham, 61 Hun 4, 15 NYS 
391, 21 NYCivRroce 102 [aff 123° N.Y, 
664, mem, 31 NE 624 mem]; ‘Torrey 
v. Twombly, 57 HowPr 149; Wester- 
lo v. Evertson, 1.Wend. 532; Murray 
v. Bogert, 14 JolHms. 318, 7 AmD 466. 

Or.—McDonald v. Holmes, 22 Or. > 
212, 29 BP 735. 

Pa.—Murray v. Herrick, 171 Pa. 21, 
382 A 1125; Fulton’s App., 95 Pa. 323; 
Leidy v. Messinger, 71 Pa. 177; Lacy 
v. Hall, 37 Pa. 360; McFadden v. Sal- 
lada, 6 Pa. 288; Brown v. Agnew, 6 
Watts & S. 285; Miners’ Trust Co. 
Bank v. Wren, 10 Phila. 502. 

Tenn.—Hddins v. Menefee, (Ch. A.) 
54 SW 992. 

Tex.—O’Neill v. Brown, 61 Tex. 34; 
Long v. Garnett, 59 Tex. 229; Merri- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and ncte number. 
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tlement of firm accounts, however, where the item 
has been separated from partnership affairs,®* or is 
not involved in the firm accounts,®® or is the only 
Similarly, when there are no as- 


one not adjusted. 


> 


sets and but one liability, or when by his conduct 
defendant precludes himself from setting up the lack 
‘of a settlement as a defense,* or when there is no 
inherent injustice in allowing a partner to call on 
his copartners immediately,* no previous settlement 


need be shown. 
Proportions payable. 


to sharing of profits.® 


vent® or outside the jurisdiction.@ 


copartners for more than their proportionate share 
as members of the full firm, the suing partner must 
prove the facts taking the case out of the general 


rule of ratable contribution.® 


wether v. Hardeman, 51 Tex. 436; 
Lockhart v. Lytle, 47 Tex. 452; Vic- 
tor Refining Co. v. City Nat. Bank, 


(Civ. A:) 263 SW 622 [aff 115 Tex, 71, 
274 SW 561]; Danforth v. Levin, 
(Give = Au) 56) SIW 2569" SWorley ty. 
Smith,.26 Tex. Civ. A. 270, 63 SW 903. 
Bes Hines v. Dean, 1 Tex. A. Civ. Cas. 
§ 690. 
Va.—Compton v. Thorn, 90 Va. 653, 
19 SE 451. 
41 W. 


W. Va.—Smith v. Zumbro, 
Va. 623, 24 SE 653. 

i Logan v. Dixon, 73 Wis. 533, 
41 NW 713; Lower v. Denton, 9 Wis. 


Wis. 


Eng.—Sadler v. Nixon, 5 B. & Ad. 
936, 27 ECL 394, 110 Reprint 1038. 

Ont.—Scripture v. Gordon, 7 Ont. 
Pr. 164. 

Sask.—Couchman v. 
[1925] 3 DomLR 749. 

“The right of contribution between 
partners has been recognized only 
after a full settlement or accounting 
has been had which shows the in- 
equalities in their accounts.” Dan- 
forth v. Levin, (Tex. Civ. A.) 156 
SW 569, 570. i 

{a] Partner’s claim for contribu- 
tion to expense of defending suit is 
the proper subject of a bill in equity, 
not an action at law. Milburn v. 
Godd) 7-B. & C. 419, 14 HCL L971, 108 
Reprint 779. 

98. Keefer v. Valentine, 199 Iowa 
1337, 203 NW 787; Sedgwick v. Dan- 
iell, 2 H. & N. 319, 157 Reprint 132. 

99. Soule v. Frost, 76 Me. 119; 
Marshall v. Winslow, 11 Me. 58, 25 
AmD 264; Silverman vy. Kogut, 143 
NYS 947; Willis v. Burkburnett First 
Nat. Bank, (Tex. Civ. A.) 262 SW 
851; Sedgwick v. Daniell, 2 H. & N. 
819, 157 Reprint 132. 

{a] For instance, where a contro- 
versy between two of several part- 
ners is based upon a separate and 
individual controversy between such 
two partners, in which none of the 
others is in any way interested, there 
is no necessity for a general account- 
ing covering the firm business. Wil- 
lis v. Burkburnett First Nat. Bank, 
(Tex. Civ. A.) 262 SW 851. 

1. Jepsen v. Beck, 78 Cal. 540, 21 
Pese Collins aw Combs, (Cals A.) 
263 P 302; Clarke v. Mills, 36 Kan. 
393, 13 P 569; Wheeler v. Arnold, 30 
Mich. 304; Cockrell v. Thompson, 85 
Mo. 510. 

[a] For example, where the assets 
have been disposed of, the debts paid, 
and nothing left unsettled except an 
account between the two partners, 
and that is limited to a few items, an 
action for contribution will lie at law. 


Campbell, 


‘Clarke: 'v. Mills, 36 Kan. 393, 13 P 


569. 

2. Lawson’y. Davis, 194 Ky. 67, 
238 SW 402. 

3. Power y: Rees, 189 Pa. 496, 42 
A 


26. 
[a] For example, when defendant 


Contribution should ordi- 
narily be made in the same proportions that apply 
The entire contribution will 
be divided between the solvent, resident partners 
where some of the members of the firm are insol- 
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tion.® 
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But to hold his 


Conversion. 
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Where there is in fact no partnership, there can 
be no contribution based upon the partnership rela- 


Tort Actions between Partners.’° 
For actionable wrongs to the person, or to the in- 
dividual property of one partner, inflicted by a co- 
partner, an action at law will lie.*? 
an action will not lie for the sale and forcible re- 
moval of firm property,” or for its use in violation 
of the wishes of a copartne 
action at law is maintainable for the tortious de- 
struction of firm property,'* for its detention and use 
under claim of sole ownership,t® for the wrongful 
ouster of a copartner from firm premises,® for 
fraudulent misconduct by one partner toward an- 
other,'’ for damages occasioned by a conspiracy,*® 
or for the wrongful and secret appropriation of 
firm property to the use of one partner.’” i 
Although there is authority to the 


Ordinarily such 


y,i3 


But the appropriate 


contrary,”° generally one partner cannot maintain 


had allowed a period of fifteen years 
to elapse after dissolution without 


-filing a bill for a settlement of the 


partnership dealings, he cannot be 
permitted to set up the want of such 
proceedings as a defense in the ac- 
tion. Power v. Rees, 189 Pa. 496, 
42 A 26. 

4. Victor Refining Co. v. City Nat. 
Bank, (Civ. A.) 263 SW 622 [aff 115 
Tex. 71, 274 SW 561]. 

[a] For example, a partner called 
on, in a suit to which other partners 
are not parties, to pay a large amount 
of indebtedness against the partner- 
ship may call on copartners to help, 
and where hundreds of parties were 
brought in at great expense, and the 
trial court spent much time in bal- 
ancing the liabilities of the various 
defendants, as to the extent of whose 
liabilities, if any, no question was 
raised, judgments will not be dis- 
turbed and the parties are not re- 
quired to retry such issues in a pend- 
ing receivership case. Victor Refin- 
ine ?Co.ve. City Nat. bank. (CivaeAs) 
es 622 [aff 115 Tex. 71, 274 SW 

5. Flagg v. Stowe, 85 Ilk 164; 
Whitcomb v. Converse, 119 Mass. 38, 
29 AmR 311; In re Albion L. Assur. 
Soc,,, 46 Ch. D? 838. 

6. Whitcomb  v. Converse, 119 
Mass. 38, 20 AmR 311; Scott v. Bry- 
an,._916) IN. Cy 289; 3° SH’ 2353 iSperry 
v. Tulley, 76 W. Va. 106, 84 SE 1067; 
Hx p. Plowden, 3 Mont. & A. 402. 

7. Whitman v. Porter, 107 Mass. 
522; Henry v. Jackson, 37 Vt. 431. 

8. Lamb v. North, 22 Man. 360, 
362, 3 DomLR 774, 21 WestLR 422, 
2 WestWkly 463. 

“Prima facie the proportion of the 
burden is according to the number of 
those liable. A plaintiff wishing to 
impose a greater burden upon any one 
of his partners is to that extent vary- 
ing the cause of action, and should, 
I think, make out his case according- 
ly both by pleading and evidence.” 
Lamb v. North, supra. 

9S Wall v.*Hife; 37 Pa: 394° Hix 
p. Good, 5 Ch. D. 46. 

[a] For example, the right of con- 
tribution does not exist between ten- 
ants in common, although they are 
partners in other transactions. Wall 
v. Fife, 37 Pa.- 394. 

10. Action of replevin between 
partners see supra § 250. 

ll. Haller v. Willamowicz, 23 
Ark. 566; Newby v. Harrell, 99 N. C. 
149, 5 SH 284, 6 AmSR 503; Reg. v. 
Mallinson, 16 Q. B. 367, 71 ECL 367, 
117 Reprint 920. 

fa] Tllustration..— Where one part- 
ner removed individual goods of his 
copartner from a house occupied by 
the firm, and wrongfully detained 
them, and deprived him of his lib- 
erty and caused him to suffer bodily 
harm and great humiliation, this is 
not a transaction respecting the part- 


nership business, and the injured 
partner may recover damages in an 
action at law. Grabowski v. Benzsa, 
80 Ind. A. 214, 140 NE 76. 

12. Montjoys v. Holden, Litt. Sel. 


Cas. (Ky.) 447, 12 AmD 331; Dalury 
Vv. Rezinas, 183’ \-Appy 9 Din, 5456, 
170 NYS 1045; Smith ‘v. Chipley, 


(Tex. Civ. A.) 287 SW 156 [rev on 
other grounds (Commn. A.) 292.SW 
hile Strathy v. Crooks, 2 U. C. Q. B. 


13. Doupe v. Stewart, 28 U. Cc. Q. 
te ee VV. Book; SGU 'G.7@ 2/Be 


14. Montjoys v. Holden, Litt. Sel. 
Cas. (Ky.) 447,°12 AmD 331; Taylor 
ViCBrownjold, Us Cr Ci Pissiee Rath. 
well v. Rathwell, 26 U. C. Q. B. 179. 

15.) Hrith «vii Thomson. 103 ekan. 
395, 397, 173 P 915, LRA1918F 1123 
[cit Cyc]; Rathwell v. Rathwell, 26 
U4G; (Os Brags 

16. Newsom v. Pitman, 98 Ala. 
526, 12 S 412; Ball v. Britton, 58 Tex: 
57; Sewell v. Connor; (Civ. A.) 28 
SW 555 [writ of error dism 90 Tex. 
275, 38 SW 35]; Peaceable v. Read, 
1 East 568, 102 Reprint 220; Doe v. 
Horn, 3 ‘M. & W. 333, 150 Reprint 
1172, 5 M. & W. 564, 151 Reprint 239. 

17. Jowa.Bowman vy. Sedgwick, 
82 NW 491. 

Kan.—Lonergan y. Lonergan, 60 
Kan. 855, 55 P 85d. 

Mo.—Brockman We Fehrenbach, 
(A.) 238 SW 1087; Nicholas v. Had- 
lock, (A.) 180 SW 31; Gilliam v. Loeb, 
131 Mo. A. 70, 109 SW 835. 

N. Y.—Goldsmith vy. Loeb, 182 App. 
Div. 533, 169 NYS 527; Kelly v. De- 
laney, 136 App. Div. 604, 121 NYS 
241 [aff 205 N. Y. 618 mem, 98 NE 
1105 mem]; Binney v. Delmar, 17 
NYS 524. 

Okl.—Dean v. Anson, 128 ‘i 
261 P 174. Ween 

Tex.—Peck v. Powell, (Civ. A.) 259 
SW 640 [rev on _ other grounds 
(Commn. A.) 271 SW 891]. 

W. Va.—Crockett v. Burleson, 60 
Be ag eee) 54 SE 341, 6 LRANS 263. 

Jue.—Ferries v. Vathakos, z 
Pre 388) ae 

_{a] Nature of liability.—The 
right of action against quasi trustees, 
as partners who have been guilty 
of a fraudulent breach of their du- 
ty toward copartners, is ex delicto, 
and the tort may be treated as sev- 
eral or joint. Goldsmith v. Koop- 
man, 152 Fed. 178, 81 CCA 465 [moa 
140 Fed. 616]. 

18. Hampton v. Wooley, (Tex. Civ. 
A.) 136 SW 1140; Murray v. McGari- 
gle, 69 Wis. 488, 84 NW 522. 

19. Newsom v. Pitman, 98 Ala. 
526, 12 S 412; Fuller v. Percival, 
126 Mass. 381; Weirich v. Dodge, 101 
Wis. 621, 77 NW 906; Ex p. Smith, 6 
Madd. 2, 56 Reprint 988. 

20. Oswalt v. Cronk, 195 Iowa 
230, 190 NW 162, 191 NW 978. 
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an action against his copartner for damages for 
But such an action 
will lie where the partnership was formed for a 
single venture which has terminated leaving no com- 
plicated accounts to adjust,?? where there are no 
partnership affairs to settle between the partners 
except the matter in regard to the conversion,?* 
where the entire firm property was converted,”* or 
where one partner does an act with the property in- 
consistent with the nature of the joint ownership 
and which operates to destroy the other’s 
the property® or the property itself.?° 

also, for the conversion by one partner of his co- 
partner’s individual property used in the firm busi- 
Trover will lie, too, for the refusal to de- 


conversion of firm property.?+ 


ness.?? 


21. <Ariz.—Bertozzi v. Collaso, 21 
Ariz. 388, 188 P 873, 21 ALR 5. 

Cal.—Dukes v. Kellogg, 127 Cal. 
563, 60 P 44. 

Ky.—Montjoys v. Holden, Litt. Sel. 
Cas. 447, 12 AmD 331 


Mass. 105, 28 NE 579. 

Mont.—Riddell Vv. ot 
Mont. 386, 78 P 597. 

N. Y.—Dalury v. Rezinas, 183 App. 
Div. 456, 170 NYS 1045 [aff 229 N. Y. 
513 mem, 129 NE 896 mem]; Weiss 
v. Weiss, 154 App. Div. 890 mem, 138 
NYS 1148 mem [rev 75 Misc. 644, 
133 NYS 1021]; Belanger v. Dana, 52 
Hun 39, 4 NYS 776; Robinson v. Gil- 
fillan, 15 Hun 267; Cary v. Williams, 
8 N. Y. Super. 667. 

Tex.—Smith v. Chipley, (Civ. A.) 
287 SW 156 [rev on other grounds 
(Commn, A.) 292 SW 209]. 

Ont.—Doupe v. Stewart, 28 U. C. Q. 


v. Eaton, 


Ramsey, 


BeAn92-) Strathy 4v., Crooks, 2 WU. C:..Q: 
Ss oF Smith v. Book, 5 U. C. Q. B. O 


See McNair v. Wilcox, 121 Pa. 437, 
15 Ao 575; 6 AmSR, 799% Bartley iv. 
Williams, 66 Pa. 329 (both contain- 
ing dictum to same effect). 

[a] “he reason why one part- 
ner cannot, as a general rule, main- 
tain trover against the other, is that 
both are equally entitled to posses- 
sion, and the possession of the one 
is the possession of both.” McNair v. 


Wilcox, 121 Pa. 437, 4438, 15 A 575, 
6 AmSR 799. 
22. Frith v. Thomson, 103 Kan. 


395, 173 P 915, LRA1918F 1123; Chip- 
ley v. Smith, (Tex. Commn. A.) 292 
SW 209 [rev (Civ. A.) 287 SW 156]. 

23... Hampton, ,v:. Wooley, (Tex. 
Civ. A.) 136 SW 1140. 

24. Edelen v: Hagan, 7 SW 251, 9 
KyL 862: Enloe v. Ragle, 195 N. C. 
38, 141 SE 477. See also Reis v. Hell- 
man, 25 Oh. St. 180 @where a partner 
intrusted the entire firm funds to a 
third person who absconded, this 
amounted in law to conversion to his 
own use and he is liable to his copart- 
ner therefor in an action at law). 


25. Cowan Vic Buyers, Cooke 
(Tenn.) 53, 5 AmD 668; Rathwell v. 
Rathwell, 26 U. ‘Co Oo Bi 179: 

26. Cowan ava Buyers, Cooke 
(Tenn.) 53, 5 AmD 668., 

27. Newby v. Harrell, 99 N. C. 149, 


55 SE 284, 6 AmSR 503; 
Stewart, 28 U. C. Q. B. 192. 


Doupe v. 


28. Bartley v. Williams, 66 Pa. 
329: 
: 29. See supra §§ 250-260. 

30. U. S.—Goldborough v. McWil- 


liams, 10 F. Cas. No. 5,518, 2 Cranch 
Chere 40a VRises | Vv. Stewart, 20 ay 
Cas. No. 11,830, DMOranciy uGis Cromauae 

Ala.—Philips v. Lockhart, 1 Ala. 
521 


Conn.—Mickle v. Peet, 43 Conn. 65; 
Beach v. Hotchkiss, 2 Conn. 697; 
Beach v. Hotchkiss, 2 Conn. 425; De- 


wit v. Staniford, 1 Root 270. 
Del.—Downs v. Short, 22 Del. 264, 
66 A 365; Redden v. Ellis, 4 Del. 309. 
Fla. i SDA Oils 
17 S 640; Price v. Drew, 18 Fla. 670. 
Tll.— Buckmaster v. Gowen, 81 Ill. 
Nottingham, 60 Ill. 


153; Burns v. 


139, 
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seal to do so.?8 


interest in 
It will he, 
brought by one 


may be founded 


531; Chadsey v. Harrison, 11 Tl]. 151. 
See Matheny v. Lees, 193 Ill. A. 503. 

Me.—Pray v. Mitchell, 60 Me. 430; 
Holyoke v. Mayo, 50 Me. 385; Lane v. 
Tyler, 49 Me. 252; Wright v. East- 
man, 44 Me. 220; Chase v. Garvin, 19 
Me. 211. 

Md.—Kennedy Vv. McFadon, 3 Harr. 
& J. 194, 5 AmD 434. 

Mass.—Williams  v. Henshaw, 12 
PACK A Rotlo. Vee se 614;. Haskell v. 
Adams,.7 Picks 69° 

Minn.—Russell v. Paimmmesoes Outfit, 
1 Minn. 162. 

Mo.—McKnight v. McCutchen, 27 
Mo. 486; Springer v. Cabell, 10 Mo. 
640; Stothert v. Knox, 5 Mo. 112. 

N. H.—Towle v. Meserve, 38 N. H. 
9; Perley v. Brown, 12 N. H. 493. 

N. M.—wWilley v. Renner, 8 N. M. 
641, 45 P 1132. 

N. Y.—wWesterlo. v. 

Wend. 532; Halsted v. Schmelzel, 17 
Johns. 80;, Casey v. Brush, 2 Cai. 293. 

Pa.—Murray y. Herrick tii Pa ZL, 

32 A 1125; Elmer v. Hall, 148 Pa. 345, 


Evertson, 1 


23 A 971; Leidy v. Messinger, 71 Pa. 
177; Lawrence v. Mangold, 1 Walk. 
202; Andrews v. Allen, 9 Serge. & R. 
241; Ozeas v. Johnson, 1 Binn. 191; 


Wise v. Wright, 10 Pa. Dist. 152, 24 
Pa. Co, 523 larriss vagal, alee. 
Dist. 22295. 44+ Pa. \Com 3s Waren Ve 
Long, 2 Browne 125; Schnatterly v. 
Crow, 2 LancLRev 127; Miller v. 
Knauff, 3° PabJ 225,,-2 PalJR®* 11; 
Carlile v. Weber, 2 WklyNC 506. 

R. I.—Saillant v. Densereau, 24 R. 
I. 255, 52 A 1085; Dowling v. Clarke, 
Poe Le oA. 

Vt.—Beede v. Fraser, 66 Vt. 114, 28 
A 880, 44 AmSR 824; Collamer v. 
Foster, 26 Vt. 754. 

Eng.—Brown v. Tapscott, 6 M. & 
W. 119, 151 Reprint 346; Pearson v. 
Skelton, 1 M. & W. 504, 150 Reprint 
533; Robson v. Curtis, 1 Stark. 78, 2 
ECL 39, 171 Reprint 407. 

2 Onts—Alan v. Garven, 4 U.-C. Q. 


[a] Money due under articles of 
agreement between partners and the 
firm cannot be recovered in assump- 
sit. Schnatterly v. Crow, 2 LancLRev 
(Pa.) 1127; 

31. Manufacturing, etce., 
Schoolly, Tapp. (Oh.) 271. 

32. Ala.—Davenport v. Witt, 
Ala. 114, 101 S 887; 
13 Ala. 214; 
Ala. 690; 
510 
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Pope v. Randolph, 
Rowland v. Boozer, 10 
McColl v. Oliver, 1 Stew. 


Del.—Robinson v. Green, 5 Del. 115. 
Warren v. Dickson, 30 Ill. 363; Dav- 
Md.—Riarl v. Wilhelm, 
H. 
3876; Gibson v. Moore, 6 N. H. 547. 
is a 38 (action of debt). 
Wend. 601. 


Ill.— Burns v. Nottingham, 60 Il. 
531; Adams v. Funk, 53 Ill. 219; 
enport v. Gear, 3 Ill. -495; Aldrich 
v. Mathias, 167 Ill. A. 589. 

3. Gill 356: 

Mo.—Byrd v. Fox, 8 Mo. 574. 

N. H.—Nims vy. Bigelow, 44 N. 

a: J.—Gulick v. Gulick, PAN ees 
Bi. See also Jacques v. Hulit, 16 N. 

N. Y.—Seligman v. Hahn, 7 Misc. 
65, 27 NYS 405; Clark v. Dibble, 16 

Oh.—Emrie v. Gilbert, Wright 764. 

Pa. ri 4 


promise to pay.®? 


[§§ 261-262 


liver firm goods in violation of an agreement under. 


[§ 262] j. Assumpsit. Under the principles al- 
ready stated,?® as a general rule assumpsit will not 
lie by one partner against his copartner, in respect 
of any matters connected with the partnership trans- 
actions, or which would involve the consideration 
of their partnership dealings.®° 
in which one partner may maintain this action 
against another.*+ 
been dissolved and a finalxbalance has been struck 
and agreed upon by the partners, assumpsit may be 


But there are cases 


Thus, where a partnership has 


partner against another upon a 
In some jurisdictions the action 
upon an implied promise,** but in 


Pave 280s 
Walk. 202. 

Vt.—Beede v. Fraser, 66 Vt. 114, 28 
A 880, 44 AmSR 824; Warren v. 
Wheelock, 21 Vt. 323; Spear v. New- 
ell, 13 Vt. 288. 

Eng.—Morley v. Baker, 3 F. & F. 
146; Rackstraw v. Imber, Holt N. P. 
368, 3 ECL 149, 171 Reprint 274; 
Wray v. Milestone, 5 M. & W. 21, 
151 Reprint 10; Moravia v. Levy, 2 
T. R. 483 note, 100 Reprint 260 note; 
Foster v. Allanson, 2 T. R. 479, 100 
Reprint 258. 

Ont.—McNicol v. McEwen, 3 U. C. 
Qi BYIOs S.3435: 

[a] Im Massachusetts neither a 
settlement of accounts nor an ex- 
press promise to pay is necessary. 
Assumpsit will lie to recover a firm 
balance of the partnership account in 
all cases in which the rendition of 
judgment will be an entire termina- 
tion of partnership transactions, so 
that no further cause of action can 
grow out of them. Wheeler v. Wheel- 
er; 811 Mass. | 2475 “Dickinson | va 
Granger, Use eick, 315; Williams v. 
Henshaw, 11, Pick. %9,,22 AmD 43665 
Fanning v. Chadwick, 3 Pick. 420, 15 
aus 233; Wilby v. Phinney, 15 Mass. 

{[b] Notes given in settlement.— 
A partner may maintain assumpsit 
on notes given to him by his copart- 
ner for the balance of their accounts. 
Van Amringe v. Ellmaker, 4 Pa. 281. 

[c] Unliquidated balance.—One 
partner cannot maintain assumpsit 
against another tq recover an unliqui- 
dated balance dte on partnership 
transactions. Aldrich v. Mathias, 167 
Ill. A. 589; Collamer v. Foster, 26 Vt. 
754; Spear v. Newell, 13 Vt. 288. 

[d] Balances struck preparatory 
to final account are not sufficient to 
form the subject matter of an action 
at law. To support the action, the 
balance found must be a final settle- 
ment of all partnership accounts. 
Burns v. Nottingham, 60 Ill. 531. 
pipe Ala.—McColl v. Oliver, 1 Stew. 

Cal.—Sears v. Starbird, 78 Cal: 225, 
20 P 547; Ross v. Cornell, 45 Cal. 133. 
tee .—Robinson  v. Green, 5 Del. 

Ill.—Purvines v. Champion, 67 Zit; 
459, But see Blue v. Leathers, 15 
Ill. 31; Chadsey v. Harrison, ie Tt 
151; Davenport v. Gear, 3 Ill. 495 (all 
three containing dicta to the con- 


~S 
Lawrence v. Mangold, 1 


trary). 

Mass.—Dickinson v. Granger, 18 
Pick. 315; Williams v. Henshaw, 11 
Pick. 79, 22 AmD+3366; Fanning Vv. 


Chadwick, 3 Pick.* 420,’ 15 AmD 233; 
Bond v. Hays, 12 Mass. 34. 

Vt.—Beede v. Fraser, 66 -Vt. 114, 
28 A 880, 44 AmSR 824: Spear v. 
Newell, 13 Vt. 288. 

Wis. - Rose v. Bradley, 91 Wis. 619, 
65 NW 509. 

Ont.—McNicol v. McEwen, 3 U. C. 
QB OFS. 485° 

See Bean v. Gregg, 7 Colo. 499, 4 P 
903 (containing a dictum that the 
better rule is that no express prom- 
ise need be shown); Cochrane y. Al- 
len, 58 N. H. 250 (same result in ac- 


For later cases, developments and changes in the law see vumulative Annotations, same title, page and note number. 


§§ 262-264] 
others, to support an action of assumpsit, there must 
be an express promise.** Where on a dissolution 
.and elosing of accounts, one partner, by mistake, 
pays another more than is due, he may recover it 
back in an action of assumpsit.2°> <A partner who 
has sold his interest in the firm may also bring as- 
sumpsit for an amount due him as salary, where 
there has been an express promise to pay.°® Where 
one partner sells to another all his interest in the 
firm, in consideration of the vendee’s agreement to 
pay all the firm debts, the vendor may maintain this 
action against the vendee to recover a debt due by 
the firm to the vendor.®* The action is also main- 
tainable, during the existence of a partnership, for 
the recovery by one partner of money contributed by 
him to the firm, which the other partner was bound 
to contribute.*® When by an express agreement 
partners separate a distinct matter from the part- 
nership dealings, and one expressly*® or impliedly*? 
agrees to pay the other a specified sum for that mat- 
ter, assumpsit will lie on the agreement, although the 
matter arose from the partnership dealings. As- 
sumpsit will lie, also, upon a promise to pay the sum 
found due upon an adjustment of certain matters 
separated from other partnership affairs, although 


tion of debt on an account stated); 
Jaques v. Hulit, 16 N. J. L. 38 (ac- 


to. the jury; 
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namely whether there 
was a settlement of the partnership 
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there was no agreement to pay a specified sum or 
balance.*! If the attempted adjustment fails, how- 
ever, the action will not lie.*? 

[§ 263] k. Demand before Action. Whether a 
demand must be made before an action at law can 
be properly brought by one partner against another 
depends upon the cause of action. If it rests upon 
an express promise which has been broken,*® or up- 
on defendant’s conversion to his own use of prop- 
erty belonging to plaintiff,4* or upon a settled ac- 
count,*® no prior demand is necessary. If, however, 
it consists in a claim for money received by defend- 
ant as a partner, and which is involved in the part- 
nership accounts,*® or for defendant’s share of debts 
paid by plaintiff to firm creditors,*7 or for the price 
of specific articles to be delivered upon dissolution,**® 
a prior demand must be shown. 

[§ 264] 1. Defenses.*® In an action between 
partners, it is a valid defense that, since the obliga- 
tion sued on was contracted, its subject matter has 
become involved in the partnership business;°° that 
the obligation has been legally satisfied,>+ or has 
been barred by a settlement;°? or that it is unen- 
forceable, because of a failare of consideration ;°° 


Vt.—Beede v. Fraser, 


66 Vt. 114, 
28 A 880, 44 AmSR 824: 


Collamer v. 


tion of debt). 

[a] In Pennsylvania.—(1) In an 
early case discussing the subject the 
court said: “But besides this, it 
would seem, from the weight of au- 
thority, that there must not only bea 
final settlement and balance struck, 
but an express promise to pay; oth- 
erwise the action cannot be main- 
tained.”’ Killam v. Preston, 4 Watts 
& S. 14, 16. To same effect Geyer v. 
Carpenter, 15 Phila., 172. (2) Four 
years later, however, in the same 
court, Rogers, J., commenting on the 
dictum quoted from Killam v.: Pres- 
ton, supra, said: ‘“‘Although the point 
is not ruled, yet Mr. Justice Kennedy, 
who delivered the opinion of the 
eourt in the case cited, inclines to 
the opinion on the authority of Foster 
v. Allanson, 2 T. R. 479, 100 Reprint 
258, and Fromont v. Coupland, 2 Bing. 
170, 190, 9 ECL 531, 130 Reprint 271, 
that an express promise is necessary. 

we put emust say, tbat J. prefer 
the opinion of Gibbs, C. J., in Rack- 
Siiawlevs sliabper, JELolt! INV Pa 36s, 3 
HCL, 149) 171 Reprint 274, which held 
that a promise was not necessary. I 
am disposed to believe, that in Penn- 
sylvania at least, where we have no 
Court of Chancery, it will be held, 
when the fact directly arises, that 
there is an implication of a promise 
on a final settlement and balance 
struck.” Van Amringe v. Ellmaker, 
4 Pa. 281, 283. (3) In a later case 
involving an attachment execution is- 
sued by the judgment creditor of one 
partner against the other as gar- 
nishee in which the garnishee plead- 
ed “nulla bona,’ the court. said: 
“Were was evidence of an admitted 
balance which the jury might well 
have inferred ‘thad been struck. be- 
tween the parties, and such a bal- 
ance is a debt, for which an action of 
assumpsit may be maintained with- 
out proof of an express promise, as 
was held in Van Amringe y. Ellmak- 
er, 4 Pa. 281, and therefore properly 
attachable in execution.” . Knerr v. 
Hoffman, 65) Pa 126, 130. (4) In a 
more recent decision in an action on 
the case where the trial court had 
instructed the jury that “one person 
cannot sue his remaining partners 
without a settlement of the partner- 
ship affairs, and an express promise 
on their part to pay the amount,” 
the. supreme court, in affirming the 
judgment, and without citing any 
eases, said: ‘‘The liability of the re- 
mainin& members of the firm to the 
plaintiff below Pha fairly submitted 


affairs and a promise to pay on the 
part of the defendants.” Lawrence 
v. Mangold, 1 Walk. 202, 203, 209. 
And see Ainey’s App., 2 Pennyp. 192 
(dictum to same effect). But see 
Barris vajball, t Pa. Dist) 22a pil eka. 
Co. 53 (contrary dictum). (5) Where 
the partnership involves but a single 
transaction or adventure, the doc- 
trine of recovery on an implied prom- 
ise is applied. Wright v. Cumpsty, 
41 Pa. 102. 

[b] In England (1) an action of 
assumpsit may be maintained after 
an account stated, although there 
is no express promise to pay, accord- 
ing to the holdings of some cases. 
Rackstraw v. Imber, Holt N. P. 368, 
3 ECL 149, 171 Reprint 274; Wray v. 
Milestone, 5 M. & W. 21, 151 Reprint 
10. (2) But there are dicta in other 
cases to the effect that such an action 
will not lie in the absence of an ex- 
press promise. Fromont v. Coupland, 
2 Bing. 170, 9 BCL, 531, 130 Reprint 
271; Moravia v. Levy, 2. T. R.. 483 
note, 100 Reprint 260 note; Foster v 
Allanson, 2: I. "R, 479; 100 Reprint 


258. 

34. Pote v. Philips, 19 F. Cas. No. 
LIF sem oweranch. ©... toes Muelle: 
Cole, 54. Barb. CN. Y.) .353; “Bloss v. 
Chittenden, 2 Thomps. & C. (N. Y.) 
11; Westerlo v. Evertson, 1 Wend. 
(N. Y.) 5382; Halsted v. Schmelzel, 
17) Jonns., WEN. Wa) SO Case.” wv: 
Brush, 2 Cai. (N. Y.) 293; Course v. 
Prince, 8 S. C. L. 416, 12 AmD 649. 


But see Lamalere v. Caze, 14 F. Cas. 
No. 8,003, 1 Wash. C. C. 485 (contrary 
dictum). 

Promise to pay account stated gen- 
eae see Accounts and Accounting § 

35. Chase v. Garvin, 19 Me. 211; 
Bond v. Hays, 12 Mass. 34; Townsend 
v. Crowdy, 8 C. B. N.S. 477, 98 BCL 


477, 141 Reprint 1251. 
36. Lawrence v. Mangold, 1 Walk. 
(Pa.) 202. 


Compensation for services general- 
ly see supra § 256. 

37. Beale v. Jennings, 129 Pa. 619, 
18 A 550. 

38. Wright v. Eastman, 44 Me. 
220; Marshall v. Winslow, 11 Me. 58, 
25 AmD 264; Brown v. Tapscott, 6 
M. & W. 119, 151 Reprint 346. 

39. Hawaii—Harrison v. Magoon, 
13 Hawaii 339. 

y H.—Gibson v. Moore, 6 N. H. 547. 

Y.—Townsend v. 'Goewey, 19 
wend. 424, 32 AmD 514. 

Tex.—Cliamp v. Nolan, (Civ. A.) 

3800 SW 105, 106 [quot Cyc]. 


Foster, 26 Vt. 754. 

See Boyd v. Schnell, 209 Ill. A. 187. 

40. Jackson v. Stopherd, 2 Cromp. 
& M. 361, 149 Reprint 800. 

41. Dakin v. Graves, 48 N. H. 45; 
Farrell v. Young, 26 Pa. Super. 135. 

Norton v. Hayden, 109 Mich. 

67 NW 909. 

Failure of arbitrators to 
agree.—Where partners agree to dis- 
solve and one is to buy out the oth- 


| er at a price to be determined by ar- 


bitration, and pending the arbitration 
the latter executes a bill of sale to 
the-former, subject to the arbitration, 
on failure of the arbitrators to agree, 
assumpsit cannot be brought for the 
value of the ‘property. Norton v. 
Hayden, 109 Mich. 682, 67 NW 909. 

43. Douthit v. Douthit, 133 Ind: 
26, 32 INE 715. 

44, Douthit v. Douthit, supra. 

45. Robinson v. Williams, 8 Metc. 
(Mass.) 454. 

46. Allen v. Davis, 13 Ark. 28. 

47. Dakin v. Graves, 48 N. H. 45. 

48. Hawkins v. Brown, 30 Barb. 
GN. Y.) 206: 

49. Illegality of partnership as a 
defense see supra § 44. 

50. Pico vy. Cuyas, 47 Cal. 180, 

522) Sink va. ebeyenee de, Demo nee 
Griffith v. Hill, 7 Blacke. (Ind.) 324; 
Fletcher v. Brown, 7 Humphr. 
(Tenn.) 385. 

[a] Tllustration.—Where a’ part- 
ner executes a note in the firm name 
to raise his share of the capital stock, 
a suit by the other partner, after the 
payment of such notes, can be de- 
feated by proof that defendant has 
paid his proportion of the debts of 
the firm. Fletcher v. Brown; 7 
Humphr. (Tenn.) 385. 

52. .Madison v. Henderson, 86 Ill. 
A. 113; Shields,v. Fuller, 4 Wis. 102, 
65 AmD 293; Evans v. Holmes, 15 
Sask. L. 453, 66 DomLR 55, [1922] 2 
WestWkly 696. 

53. Ga. 

A. 506, 126 SE 886. 
jol:—Durham v. Lathrop, 95 Ill. 3A. 

Ind.—Mullendore v. Seott, 45 Ind. 
113; Coffin v. Mitchell, 34 Ind. 293. 

N aL Nae 


Y.—Rogers v. Rogers, 
Halliday v. Carnan, 6 


Super. 434; 
Daly 422. 

Pa.—Welch v. Miller, 210 Pa. 204, 
pe A 1065; Lee v Longbottom, us 

Pa. 408, 34 "A 436; Hubbard v. Wheel- 
er, 17 Pa, 425. 

See Courtright v. Burns, 13 Fed. 
317 [aff 117 U. S. 582, 6 SCt 865, 29 L. 
ed. 991] (ordinarily the defense of a 


814 [47 C.J.] 
or because of fraud.®+ Bui it is not a defense to an 
action at law for the amount due after a firm set- 
tlement that plaintiff, by entering into the partner- 
ship and transacting its business, was guilty of a 
breach of trust to a third person.®® It is a defense 
to an action for breach of contract that plaintiff ac- 
quiesced in defendant’s conduct.°® 

[§ 265] m. Recoupment, Set-Off, and Counter- 
claim.°* In an action at law properly brought by 
one partner against his copartner, defendant is al- 
lowed to set off or counterclaim an obligation of 
plaintiff to defendant as an individual,®* but not 
an obligation to the firm,°® or an obligation of the 
firm to defendant,°° or any alleged balance against 
plaintiff on an unsettled partner ship account.°? Nor 
ean defendant in an action of this kind have an ac- 
count or settlement of the partnership for the pur- 
pose of setting off any balance that may be found 
due to him on such settlement,°? unless plaintiff 
waives his right to insist upon his separate action.®? 
In a few cases, however, such set-offs have been al- 
lowed where defendant was able to ‘show that he 
would have been irreparably damaged by being com- 


pelled to pay plaintiff’s demands,°* or that the part-» 


nership transactions were few and simple and there 


want of consideration may be made at [b] 


“ PARTNERSHIP 


A joint judgment recovered 


[§§ 264-267 


was no occasion for an equitable accounting,®® or 
where permitted by statute.*® It has been held that 
a partner may maintain a bill in equity against his | 
copartner to offset a claim based on the discharge of 
a firm obligation, against a judgment recovered at 
law by the latter based on the sale of an interest in 
the firm.6* A defendant sued upon a contract dis- 
tinet from the contract of partnership cannot recoup 
a claim for damages growing out of partnership 
business.°* The purchaser of his copartner’s inter- 
est in the firm assets can, however, when sued upon 
a note given as part of the purchase price, recoup 
damages for plaintiff’s misconduct resulting In a 
pad failure of consideration.®® 

[§ 266] 2. Proceedings in Actions—a. Venue. 
The proper place for bringing qn action between 
partners 1s to be determined by the rules applicable 
to personal actions, in the jurisdiction where the suit 
is brought,*° even though it may involve the sale and 
conveyance of partnership lands." 

[§ 267] b. Time To Sue, Limitations, and Laches. 
A right of action between partners based on a part- 
nership transaction does not ordinarily accrue until 


.sthe partnership is dissolved,’? and action must be 


brought thereon within the time, if any, fixed by 


19 Barb. 


law, but when a determination of the 
question of consideration depends up- 
on the settlement of the affairs of a 
partnership, some of the members of 
which are not before the court, it 
becomes a question for equitable ju- 
risdiction). 

[a] Defense not established.— 
Where plaintiff and defendant as 
partners purchased patent right con- 
tracts, and plaintiff paid the entire 
price, and defendant gave plaintiff a 
note for one half thereof, 
that the contracts were valueless did 
not constitute a defense of want of 
consideration by defendant against 
the collection of the note by plaintiff. 
Martin v. Taylor, (Tex. Civ. A.) 141 


SW 1009. 

54. Powell v. Graves, 9 La. Ann. 
435. 

55. Hamilton v. McGill, 152 Ark. 
587, 239 SW 721, 21 ALR 10. 

56. Morgan vy. Child, 47 Utah 417, 


Php. PE) 461. 

[a] Acquiescence may be tacit or 
otherwise.—Morgan v. Child, 47 Utah 
417), 5b: PP 451. 

57. Set-off as to individual and 
partnership demands generally see 


Set-Off and Counterclaim [34 Cyc 
foods 

58. I11]l.—Shennefield v. Dutton, 85 
TLE S085 

Ilowa.—Farwell v. Tyler, 5 Iowa 
DBDs 

Ky.—Scoville v. Edwards, 225 Ky. 
253, 8 SW (20) 380; Boughner® v. 


Black, 83 Ky. 521, 4 AmSR 174; Stu- 
art v. Harmon, 72 SW. 365, 24 Kyl 
1829; Dana v. Barrett, 3 J. J. Marsh. 


6. 
Mich.—Cilley v. Van Patten, 58 


Mich. 404, 25 NW 326; Kinney v. 
Robison, 52 Mich. 389, 18 NW 120. 

Minn.—Baremore v. Selover, 100 
Minn. 23, 110 NW 66. 

N. Y.—Merrill v. Green, 55 N. Y. 
270 [aff 66 Barb. 582). 

Tex.—Reeves v. White, (Civ. A.) 
161 SW 43. 

30 Wis. 


Wis.—Sprout v. Crowley, 
87 


Ont.—Teer v. Smith, 21 U. C. Q. B. 
417. 

[a] Agreed balance.—A balance 
due from one partner to another, on 
a settlement of partnership transac- 
tions, is a good set-off provided the 
partners have agreed on that bal- 


ance. Shennefield vee Dutton, 8b. TLL. 
503; Dana v. Barrett, 3 J. J. Marsh. 
(Ky.) 6. 


the fact |- 


against plaintiff by defendant and his 
wife for slander of the wife cannot 
be offset against a debt due from de- 
fendant in his individual capacity. 
Sutton v. Mandeville, 23 F. Cas. No. 
13,648, 1. @ranch C. C; 2: 

59. U. S.—Chapin v. Streeter, 124 
US 360598) SCtL5 29) Suen eds, 475: 
ae te vy. Winston, 19 Ala. 


Ark.—Houston vy. Brown, 23 Ark. 


333. 
Ind.—Thompson y. Lowe, 111 Ind. 
272, 12 NE 476. 

cee eer v. Goodwin, 63 Me. 


»ilass.—Lesure Vv. Norris, J ‘Cush: 
Mich.—Gardiner y. Fargo, 58 Mich. 


72, 24 NW 655. 
Miss.—Anderson vy. Robertson, 32 


Miss. 241; Sturges v. Swift, 32 Miss. 
239. 

Mo.—Pool v. Delaney, 11 Mo. 570; 
Finney v. Turner, 10 Mo. 207 


N. H.—Ordiorne v. Woodman, 39 
ING E43 

Set-off of partnership demand in 
action ‘against individual partner 
generally see Set-Off and Counter- 
claim [34 Cyc 736]. 

60. Johnson vy. Wilson, 54 Ill. 419; 
Fargo v. Saunders, 


378; Ordiorne v. Woodman, 39 N. H. 
541; Ives v. Miller, 19 Barb. (N. Y.) 
196. But see Henry v. Henry, 33 


OntWN 17 (in exceptional cases this 
may be allowed). 

Set-off of partnership debt in ac- 
tion by individual partner general- 
ly see Set-Off and Counterclaim [34 
Cys food: 

61. Ala.—Scott v. Campbell, 30 
Ala. 728. 

Ill.—Albrecht v. Dillon, 224 Ill. A. 
421; George v. Pfeil, 158 Ill. A. 261. 
so Ml288—Starbuck v. Shaw, 10 Gray 

Mo.—Willis v. Barron, 143 Mo. 450, 
45 SW 289, 65 AmSR 673; Berthold v 
O’Hara, 121 Mo. 88, 25 SW 845; Jones 
v. Shaw, 67 Mo. 667; Leabo v. Ren- 
shaw, 61 Mo. 292; Pool v. Delaney, 
Bee 570; Finney v. Turner, 10 Mo. 

N. H.—Benson v. Tilton, 54 N. H. 
174; Ordiorne v. Woodman, 39 N. H. 


541 
N. J.—Reim vy. Bissinger, 75 NicJ. 
L. 289, 68 A 88. 
N. Y.—Ives v. Miller, 19 Barb. 196; 
Lobenthal vy. Keller, 2 NYCityCt 304. 
Contra Gage v. Angell, 8 HowPr 


4 Allen (Mass.). 


ee tues es Ives v. Miller, 
N. C-—Love v. Rhyne, 86 N. C. 576. 


Sennett Vv. Johnson, 9 Pa. 335; Rte 
by v. Barrett, 28 Pa. Super. 349: Ri- 
ley v. Eigo, 1 Pa. Super. 139, 37 Wkly 
NC 470; Ridgway v. Kleinert, 15 Leg 
Int 117; Saxton v. Lewis, 1 Phila. 
75. Contra McFadden y. Erwin, 2 


Whart. 37. 
Greenleaf, 26 Oh. St. 


62. Neil v. 
567. 

63. Neil v. Greenleaf, supra. 

64 Foulks v. Rhodes, 12 Nev. 225. 

[a] The insolvency of plaintiff 
and the fact that upon a settlement 
of firm accounts he will be found in- 
debted to defendant afford good 
grounds for invoking the equitable 
powers of the court to settle the firm 
accounts before trying the legal is- 
sues involved in an action by one 
partner against another on a prom- 
issory note. Bese v. Rhodes, 12 
New 225. 

Vinraernien v. Lehr, 46 N. D. 
297° 176 NW 837, 2 ALR 8. 

66. Hendry v. Hendry, 32 Ind. 349; 
Irish v. Snelson, 16 Ind. 365. 

67. Sarchet v. Sarchet, 2 Oh. 320. 
Taylor v. Hardin, 38 Ga. 577. 
Durham v. Lathrop, 95 Ill. A. 
429; Boughner v. Black, 83 Ky. 521, 
4 AmSR 174. 

70. Jones v. Fletcher, 42 Ark, 422; 
Wells v. Collins,-11 Lea. (Tenn. ) 213. 
See Allen vy. Fairfax Cheese Co., 21 
Ont. 598 (county court has jurisdic- 
tion of a money demand, even though 
such may necessitate a taking, of 
partnership accounts). 

{a] Action. for unpaid dividends 
must be brought in county in which 
managing partners charged with col- 
lection and division of profits re- 
side, they being the real debtors and 
the only necessary defendants. Wad- 
ley_v. Jones, 55 Ga. 329. 

Venue in wn actions generally see 
Venue [40 Cyc 1): 

71. Lyman yv.*Lyman, 15 F. Cas. 
No. 8,628, 2 Paine 11; Black v. Black, 
27 Ga. 40; Godfrey v. White, 43 Mich. 
alle NW 243. 


72. Conn.—Cole vy. Fowler, 68 


Conn. 450, 36 A 807. 

Ga.—Harris v. Mathews, 107 Ga. 46, 
32 SE 203. 
Mons .—Barcus v. Cole, (A.) 250 SW 


N. C.—Clinton Loan Assoc. y. Fer- 
rells Like Nz ‘GC. 301 pelo Sib240; 
W. Va.—Smith v. Brown, 44 W. Va. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


» 


§§ 267-268] 


statute." 
suit may be barred by his laches.74 


is brought upon the individual obligation of a part- 
ner, 1ts provisions will determine the time when the 
A partner who, after 
dissolution, buys a certain claim against the firm for 
the purpose of setting it off against a personal claim 
of his copartner steps into the shoes of his assignor, 
and the statute of limitations runs against him as it 
Had he paid the claim 
as a partner, his right of action for contribution 
would not have been subject to the statute of limita- 
tions, until a final settlement of firm affairs.77 
statute of limitations in a suit for wrongful ouster 
begins to run at the time plaintiff was ousted."§ 

An action to establish 
a trust in behalf of the firm may be brought at once 
after the individual partner has wrongfully acquired 
the property to his own benefit;7® hence, where a 
partner wrongfully takes a renewal of the lease of 
premises occupied by the partnership in his own 


cause of action accrues.*® 


would against the assignor.’® 


Action to establish trust. 


Even in the absence of statute plaintift’s 


PARTNERSHIP 


When an action 


a demand.§? 


The 


ants.°? 


sary parties.®° 


name, a bill to compel him to assign such renewal to | ners.°° 


342, 30 SE 160. 
Ont.—Storm  v. 
Grant Ch. 245. : 
73. U. S.—Baker v. Cummings, 
EO We S189) 18 SCt 36, 42: eda (it 
[rev 8 App. (D. GC.) 515]. 


Cumberland, 18 


Ky.—Patterson v. Brown, 6 T. B. 
Mon. 10. 
ee le hae Suce, eiieeWa., Acne 


Mass.—Forward v. Forward, 6 Al- 


len 494. 
N. Y.—Middleton v. Twombly, 125 
Clute v. Potter, 


INES, 520) 25.Ni 6213 
37 Barb. 199; Mellish v. McMahon, 
128 Ok. ‘23; 


19 NYS 455. 
Okl.—Dean vy. Anson, 
261 P 174. 
Philippine.—Criado v. Gutierrez 
Hermanos, 37 Philippine 883. 
Wis.—Logan v. Dixon, 73 Wis. 
41 NW 713. 
1h: Been Ulett Sh 


33, 


Baker v. Cummings, 


PUGS MSs Oo ior OC uno Ona paar Is eds 


(ade Leey. St App GD. Cr 5a ba. 

Ky.—Wood v. Fox, 1 A. K. Marsh. 
451; Stuart v. Harmon, 72 SW 365, 24 
KyL 1829. 

Md.—Waegner v. Ruhl, 134 Md. 18, 
106 A 2. / 

Va.—Compton y. Thorn, 90 Va. 653, 
19 SE 451. 

Ont.—Haggart v. Allan, 2 Grant 
Ch. 407.. See also Haggart v. Allan, 
4 Grant Ch. 36 (holding delay justi- 
fied). 

75. Cole v. Fowler, 68 Conn. 450, 
86 A 807; Geise v. Ragan, 80 Ga. 732, 
6 SE 697; Wells v. Carpenter, 65 Ill. 
447; Lariviere v. Stratton, 81 N. H. 
17, 120 A 846. 

[a] For example (1) where one 
partner advanced money to another to 
be repaid from certain accounts 
owned by the firm, his cause of ac- 
tion against the borrower did not 
accrue, until it was ascertained how 
much would be realized from such ac- 
counts. Cole v. Fowler, 68 Conn. 450, 
36 A 807. (2) Where one partner 
sold his interest to the other, the 
latter to pay the former “as soon as 
he can do so without inconveniences,” 
a suit may be brought for the price 
after the lapse of a year. Wells v. 
Carpenter, 65 Ill. 447 (3) Where 
plaintiff alleged an agreement by de- 
fendant to pay off firm debts, but did 
not allege that defendant had prom- 
ised to pay them at any particular 
time or that a reasonable time had 
elapsed, the action was properly dis- 
missed. Geise v. Ragan, 80 Ga. 732, 
6 SE 697. (4) Wherea contract for the 
sale of a partnership interest to the 
seller’s copartner provided that the 
latter “shall pay to” the former “one 
half the difference or balance on or 
before October,1, 1920, and thereup- 
on” the seller “‘shall execute and de- 
liver to” the buyer. “a deed of sale,” 

e 


failure to pay on or before such date 
gave a right to sue for the agreed 
price, although title had not passed. 
Lariviere v. Stratton, 81 N. H. 17, 23, 
120 A 846. 


ee Ahl v. Ahl, 186 Pa. 99, 40 A 
oO. 

77. <Ahl v. Ahl, supra. 

78. Dean v. Anson, 128 Okl. 23, 261 
P 174. 

79. Ladas v. Psiharis, 241 Mich. 


101, 216 NW 458. 
80. Ladas v. Psiharis, supra. 
81. Faison v. Stewart, 112 N. C. 


332, 17 SE 157. 
82 


» see cases infra this note. 

[a] Where claim belongs to for- 
mer partners individually, the action 
against the former partner should 
not be brought in the names of all 
the partners. Wormser v. Lindauer, 
9 N. M. 23, 49 P 896. 

[b] In an action for the correc- 
tion of a mistake in the division of 
assets partners who admitted the 
mistake are necessary parties. John- 
ston: v. Preer, -51 .Ga. 313. 

[ce] Dormant subpartner.—An ac- 
tion by two of three partners for 
themselves and for the use of their 


dormant subpartner against’ the 
third for contribution is properly 
brought, although the subpartner 


was not a necessary party, the words 
“for the use of him” being surplus- 
age. Smith v. Ayrault, 71 Mich. 475, 
39 NW 724, 1, LRA 311: 

Parties: 
Generally see Parties 47 C. J. p 1 
cis eamtey see Equity see Equity 


§§ 

83. Ala.—Tillis v. Folmar, 145 
Ala. 176, 39 S 913, 117 AmSR 31; Rob- 
inson v. Bullock, 58 Ala. 618; Penn v. 
Stone, 10 Ala. 209. 

Cal.—Bull v. Coe, 77 Cal. 54, 18 P 
808, 11 AmSR 235. 

Ind.—Way v. Fravel, 61 Ind. 162. 

Ky.—Thomas v. Pyke, 4 Bibb 418. 

Md.—Causten v. Burke, 2 Harr. & 
G. 295, 18 AmD 297; Roache v. Pen- 
dergast, 3 Barr. & J. 33. 

Nee eam ar acres v. Gillis, 8 Mass. 


og hinn—Berkey v. Judd, 22 Minn. 
fie v1; 
Mo.—Gilliam v. Loeb, 131 Mo. A. 


70, 109 SW 835. 

N. C.—Scott v. Bryan, 96 N. C. 289, 
3 SE 235. 

Oh.—Masters v. Freeman, 17 Oh. 
St. 323; Manufacturing, ete., Co. v. 
Schoolly, Tapp. 271. 

Okl.—Anderson v. Whitener, 127 
Okl. 284, 261 P 156. 
aca v. Hawthorne, 4 Yeates 

Man.—Benson v. McKone, 29 Man. 
283, 45 DomLR 83, [1919] 1 
WestWkly 349; Lamb v. North, 22 
Man. 360, 3 DomLR 774, 21 WestLR 


[§ 268] c. Parties. 
are proper and necessary parties in an action be- 
tween partners is in general controlled by the rules 
applicable to other actions.*? 
has an individual and personal claim against his 
partner or partners, his remedy is by an action at 
law brought by him as plaintiff against the partner 
or partners from whom he seeks relief as defend- 
Although prima facie all partners are nec- 
essary parties to an action for contribution and ac- 
counting,®+ partners not interested in an account- 
ing nor liable for partnership debts are not neces- 
Third persons are sometimes neces- 
sary and proper parties to an action between part- 
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the partnership may be brought at once, although the 
original lease has not yet expired.*®° 
Demand. Notwithstanding a partner has given 
his note for money borrowed from the firm, the stat- 
ute of limitations does not run against the right of 
the other partners to compel him to account prior to 


The determination of who 


Where one partner 


422, 2 WestWkly 463. 

See Osborne v. Harper, 5 Hast 225, 
102 Reprint 1056 (joint action by two 
partners on personal claim against 
third). 

[a] For example (1) where a 
member of a partnership to purchase 
and own-a jack fraudulently repre- 
sented to his copartners that the 
price paid by him for the jack was 
double the price actually paid, and 
thereby obtained from them double 
their proportionate shares of the 
price, the partners having severally 
contributed to the price, each could 
sue separately for the amount out of 
which he ‘had been defrauded. Gil- 
liam v. Loeb, 131 Mo. A. 70, 109 SW 
835. (2) When three partners’ con- 
tribute severally and in different pro- 
portions to the joint stock and: one 
withdraws from the partnership in 
violation of their mutual agreements, 
each has his several remedy for a 
breach. Dunham vy. Gillis, 8 Mass. 
462. (3) Where a partnership has 
been dissolved on an agreement by 
one member to pay off the partner- 
ship debts, another may maintain an 
action against him for violation 
thereof, and for services rendered in 
settling the business without making 
the other members parties. Way v. 
Fravel, 61 Ind. 162. 

[b] Assignment by one of three 
partners of his claim against defend- 
ant partner to plaintiff partner gives 
plaintiff right of action without join- 
ing assignor. Anderson vy. Whitener, 
127 Okl. 284, 261 P 156. 

84. Webb v. Butler, 196 Ala. 181, 
72 S 31. See Duck v. Abbott, 24 Ind. 
349 (action on an account involving 
settlement of firm affairs). 

Parties to proceedings for account 
generally see infra §§ 919-925 


85. Webb v. Butler, 196 Ala. 181, 
OPA SS Bale 

86. See cases infra this note. 

[a] Assignee.—Where, after a 


partner and copartner had assigned 
their interests in the firm to a third 
person, the partner sued his copart- 
ner to deprive him of the manage- 
ment secured to him by the firm 
agreement, the copartner was entitled 
to have the third person made a par- 
ty, so that any judgment might be 
binding on him. Shubert v. Laugh- 
lin, 122 App. Div. 701, 107 NYS 708. 

{b] Joint tort-feasor.—Where a 
member of a partnership conspired 
with another wrongfully to convert 
money belonging to the partnership, 
they are joint tort-feasors, and in an 
action by the partnership they may 
be sued jointly. Hampton v. Wooley, 
(Tex, Civ. A.) 136 Siw - 140: 

{c] Landlord is necessary party 
to partnership’s suit to establish 
trust in renewal lease secretly ob- 


816 [47 C.J.] 
After change in partnership. In an action by an 
incoming partner against a retiring partner to re- 
cover advancements wrongfully used to pay debts of 
the old firm, the continuing partner is a proper party 
defendant.87 New partners taken into a firm under 
an agreement entitling them to all advantages of the 
original partnership are proper parties plaintiff in 
an action to have a trust declared in funds wrong- 
fully obtained by defendant before they entered the 
fem ee 
Action in behalf of partnership. One partner, 
even though appointed for the purpose by a majority 
of the firm, cannot sue in his own name for moneys 
agreed to be contributed by each partner to the 
general fund,®® or, after settlement, to recover a bal- 
ance due for money or property withdrawn by de- 
- fendant in excess of his proportion of the joint as- 
sets,°° but a partner can, when empowered. by the 
others, sue in his own name without joining all the 
partners for penalties to be paid by one partner to 
the others.°* 
[§ 269] d. Arrest of Partner by Copartner. Un- 
der the rules applicable to arrest in civil actions 


generally,®? one partner cannot obtain an order of, 


arrest for his copartner in an action involving part- 


tained by copartner. Ladas v. Psi- , 526, 12 S 412; 
haris, 241 Mich. 101, 216 NW 458. Neexeris 

[d] Parties to action to impose 
trust on corporation stock purchased 
by partner.—Sellers of minority stock 
to a member of a partnership that 


96. 
97. 
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Ve 


Levy v. Levy, 11 La. 
Birtwhistle v. Woodward, 
Mo. 113, 7 SW 465. 

Stone v. Boone, 24 Kan. 337; 
Treadway v. Ryan, 
Attachment generally see At- 
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nership transactions.°* But he may obtain and en- 
force such an order for fraud in inducing him to 
enter the partnership, or for other misconduct to- 
ward him as an individual.®* 

[§ 270] e. Attachment. Ordinarily, in an action 
between partners, plaintiff is not entitled to an at- 
tachment against his copartner’s interest in the part- 
nership;®> nor, if his action grows out of partner- 
ship transactions, can he attach or garnish his ¢o- 
partner’s individual property.°® However, the right 
to an attachment®’ or garnishment?’ is created and 
regulated by statute; and in some jurisdictions these 
remedies are available in equitable as well as in 
legal actions, whenever the object is to recover mon- 
ey and plaintiff is able to specify, the amount of in- 
debtedness.°® If a statute permits attachment when 


defendant has been guilty of fraud in incurring the 


obligation for which the action is brought, an attach- 
ment will be denied if the fraud was committed sub- 
sequent to the contracting of the debt involved.t 
[§ 271] f. Injunction.2 A partner may be en- 
joined from serious breaches of his partnership 
agreement,? or from a course of conduct which 


amounts to a fraud upon the partnership relation.* 


While this relief may be granted even when dissolu- 

Eng.—Hadsley Vv. Dayer-Smith, 
[1914] A.C. 979, 6 BRC 558 [aff 108 
L. T. Rep. N. S. 897]; Aas v. Benham, 
[1891] 2 Ch. 244, 19 ERC 582; Dean 
v. MacDowell, 8 Ch. D. 345; Clements 
v.. Norris,: 8 Chic Dy 129: Morisonr v- 


95 


3 Kan. 437. 


controlled the corporation, the sale 
being made on the condition that the 
buyer should not dispose of the stock 
without first offering it to the sellers, 
are held necessary parties to the co- 
partners’ action against the buying 
partner to impress a trust on the 
stock for the firm. Bayer v. Bayer, 
215 App: Div. 454, 214 NYS 332 [rev 
122 Mise. 7, 202 NYS 890]. 

[e] Purchaser not necessary par- 
ty.— Where, in an action between part- 
ners, a decree was entered whereby 
defendant partner was permitted to 
sell property, and bond was executed 
in lieu thereof, it was held that an al- 
leged purchaser of such property was 
not a necessary party to the action. 
Simons v. Simons, (Tex. Civ. A.) 258 
Sw 201. 

87. Reddington  v. 131 

Whitehouse, 1 


Franey, 
Wis. 518, 111 NW 725. 
Russ. © M. 132, 5 EngCh 1382, 39 Re- 


Fawcett v. 


89. Fortune v. Brazier, 10 Ala. 
mode 

90. Wiggin v. Cumings, 8 Allen 
(Mass.) 353. 

91. Radenhurst v. Bates, 3 Bing. 


463, 11 ECL 229, 130 Reprint 591. 
92. See Arrest §§ 81-270. 
93. Cal.—Soule v. Hayward, 1 Cal. 


La.—Hanna v. Auter, 4 Rob. 221. 
N. Y-—Smith v.’ Small, 54 Barb. 
223; Cary v. Williams, 8 N. Y. Super. 


667. 

N. C.—Pugh v. Newbern, 193 N. C. 
258, 136 SE 707. 

Hng.—Piddocke v. Burt, [1894] 1 
Ch. 343. 

Compare Ferries v. Vathakos, 25 
Que. Super. 530, 6 Que. Pr. 388 (hold- 
ing that illegal appropriation of en- 
tire profits by one partner justified 
a capias). 

[a] For example, an order of ar- 
rest for a partner who received and 
refused to pay over partnership mon- 
ey, and who was not liable for any 
specific sum, but only to account as 
managing partner, will be denied. 
Hanna vi. Auter, 4 Rob. (La.) 221. 


3 


94. Madge v. Puig, 12 Hun 15 [rev 
on ‘other ‘srounds Wil N. ¥. 60875 
Verastegni v. Luzunarez, 12 NY 
WklyDig 489. 

95. Newman v. Pitman, 98 Ala. 


tachment 6 C; J. p 1. 


98. Garnishment generally see 
Garnishment 28 C. J. p 1. 
99. TIowa.—Hansen v. Morris, 87 


Iowa 303, 54 NW 223; Curry v. Al- 
len, 55 Iowa 318, 7 NW -635. 

Ky.—Neel v. Campton, 201 Ky. 1, 
255 SW 840, 30 ALR 765; Sanders v. 
Herndon, 110 SW 862, 33 KyL 669. 
Sie edasierr lh vy. Howard, 12 Oh. St. 

Wash.—Bingham  v. 19 
Wash, 655, 558, 53 P1729. 

Que.—Harris v. Sobie, 60 Que. Su- 
per. 21. 

“Where the object of the action is 
to dissolve the partnership and for 
an accounting, and it is shown that 
upon such accounting a balance will 
be due the plaintiff, we perceive no 
reason why the plaintiff may not 
have an attachment, provided, of 
course, he can and does specify in his 
affidavit the amounts of the indebted- 
ness and some statutory ground for 


Keylor, 


attachment.” Bingham v. Keylor, 
supra. 
[a] Conservatory seizure (1) may 


be had as an incident to an action 
after dissolution by a partner against 
his copartner for the purchase price 
of plaintiff's share in the firm, which 
defendant agreed to pay after its de- 
termination by arbitration. Harris v. 
Sobie, 60 Que. Super. 21. (2) When 
a firm has been liquidated and the 
goods bought by one partner, con- 
servatory attachment by the selling 
partner will not lie against the buy- 
ing member. Brunet v. Keegan, 7 
Que: Pro 75. 

1. Bingham v. Keylor, 19 Wash. 
SOO Os) Eas 

2. Injunctions generally see In- 
junctions 32 C. J. p 1 

3. U. S.—Rutland Marble Co. v. 
Ripley, 10 Wall. 339, 19 L. ed. 955; 
Leavitt v. Windsor Land, ete., Co., 
54 Fed. 439, 4 CCA 425. 

Ga.—Marshall v. Johnson, 33 Ga. 

abe Ws. 


500. 
Levine v. Michel, 35 


La.—Buckley v. Geraty, 
935, oon Logs 
La. Ann, 1121. 

Miss.—New v. Wright, 44 Miss. 202. 

Pa.—Jennings’ App., 2 Mon. 184, 16 
A 19, 2 LRA 438; Page v. Vankirk, 1 
Brewst. 282, 6 Phila. 264; Cuppy v. 
Ward, 30 Pa. Dist. 394. 


Moat, 9 Hare 241, 41 EngCh 241, 68 
Reprint 492 [aff 16 Jur. 321]; Wat- 
MEY: Vn MPISE, +45 idee Olea. 

See Wellman v. Harker, 3 Or. 253 
(injunction denied because it was not 
shown that defendant had neglected 
any actual duty as partner). 

la] For example, a partner may 
be enjoined, from: (1) Carrying on 
the business at a different place than 
that agreed upon. Marshall v. John- 
son, 33 Ga. 500. ° (2) Carrying on a 
branch of the firm business at a 
place not assented to by plaintiff. 
Clements v. Norris, 8 Ch. D. 129. (3) 
Changing the stipulated location of 
the partnership steel works. Jen- 
nings’ App., 2 Mon. (Pa.) 184, 16 A 
19, 2 LRA 43. (4) Removing the 
partnership business from the place 
at which it had“been established to 
another place in another state, and 
thus ending or obstructing its opera- 
tion. Buekley v. Geraty, 145 La. 935, 
83 S 197. (5) Carrying on the part- 
nership business, otherwise than as a 
partner, in violation of the partner- 
ship articles. Levine vy. Michel, 35 
La. Ann. 1121. (6) Using a firm saw- 
mill in a manner and for a purpose 
anuthorized by the partnership con- 
tract. New v. Wright, 44 Miss. 202. 
(7) Using the firm name for private 
purposes. Page v. Vankirk, 1 Brewst. 
(Pa.) 282, 6 Phila. 264. (8) Using 
firm name in business carried on for 
his individual benefit. Aas v. Ben- 
ham, [1891] 2 Ch. 244, 19 BRC 582. 
(9) Divulging trade secrets. Mori- 
son v. Moat, 9 Hare 241, 41 EngCh 
241, 68 Reprint 492 [aff 16 Jur. 321]. 
(10) Carrying on a competitive busi- 
ness within a certain area after re- 
tirement or expulsion from the firm. 
Hadsley v. Dayer-Smith, [1914] A. Cc. 
979, 6 BRC 558 [aff 108 L. T. Rep. 
N. 8. 897]. (11) Introducing his son 
as a pupil or clerk to learn the busi- 
ness. Watney v. Trist, 45 L. J. Ch. 
412. (12) Excluding his copartner 
from the firm premises. Leavitt v. 
Windsor Land, etc., Co., 54 Fed. 439, 
4 CCA 425. (13) Interfering with the 
rights and interests of his copartner 
in the business. Cuppy v. Ward, 30 
Pa. Dist. 394. 

4 U. S.—Rutland Marble Co. v: 
Ripley, 10 Wall: 339, 19 L. ed. 955; 
Miller v. O’Boyle, 89 Fed. 140; Lea- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tion of the partnership is not necessarily contem- 
plated,® it has been said that to induce the court in 
such eases to exert this strong authority plaintiff 
must be prepared to show a ease of great abuse or 
In this country, equity will 
seldom interfere at the suit of one partner to pre- 
vent a dissolution by the other partner or partners, 
before the time named in the partnership agree- 
ment,*? but neither will it, by injunction, aid a part- 
ner to exclude his copartner from the partnership 
As in other eases,® an 
injunetion will not be granted where there is an 


strong misconduct.® 


business against his will.§ 


adequate remedy at law.'° 
[§ 272] g. Receiver.1+ 


elear breach 


vitt v. Windsor Land, Co., 54 
Fed. 439, 4 CCA 425. 
Md.—Crownfield v. Phillips, 125 Md. 
1, 92 A 1033, AnnCasi1916E 991; Nor- 
wood v. Norwood, 4 Harr. & J. 112. 
A ee .—New v. Wright, 44 Miss. 
ry Die ee BLS v. Trezevant, 67 N. 


Oh.—Halladay v. Faurot, 8 Oh. Dec. 
(Reprint) 633, 9 CineLBul 92. 
Pa.—Stockdale v. Ulery .3% sPa. 


etc., 


486, 78 AmD 440. 
Stie I.—Fitzgerald v. Flynn, 69 A 
S$. C.—Ellis v. Commander, 20 S. C. 
Eq. 188. 
Tex.—Woodward v. Smith, (Civ. 


A.) 253 SW 847. 

W. Va.—Grobe v. Roup, 44 W. Va. 
197,28 SH 699. 

Eng.—England v. Curling, 8 Beav. 
129 50m iReeprint ol, PLOT Re & 4918.5 
Gardner v. McCutcheon, 4 Beav. 534, 
49 Reprint 446; Read v. Bowers, 4 
Bro. Ch. 441, 29 Reprint 978; Great- 
rex v. Greatrex, 1 De G. & Sm. 692, 
63 Reprint 1254; Fairthorne v. Wes- 


tol So stare «sou wecon DUS h. 88m 67 
Reprint 432; Wartnaby v. Shuttle- 
worth, 1 Jur. 469. 


[a] For example, a partner may 
be enjoined from: (1) Disposing of 
the firm effects and using proceeds. 
Phillips v. Trezevant, 67 N. C. 870. 
(2) Entering into a competing busi- 
ness with the firm. Crownfield v. 
Phillips, 125 Md. 1, 92 A 1033, AnnCas 
1916E 991; Halladay Vv. Faurot, 8 Oh. 
Dec. (Reprint) 633, 9 CincLBul 92. 
(3) Misapplying the joint property. 
Fitzgerald v. Flynn, (R. I.) 69 A 921. 
(4) Selling or removing firm assets 
beyond the jurisdiction of the court 
while insolvent. Ellis v. Comman- 
der, 20 S. C. Eq. 188. 

5. Rutland Marble Co. v. Ripley, 
TOV alin (CURIS. e889, 9 Lu. Cd. 95 bs 
Miller v. O’Boyle, 89 Fed. 140; Lea- 
vitt v. Windsor Land, etc., Co., 54 
Fed. 439, 4 CCA 425; Watney v. Trist, 
45 1. -J. Ch.'412. 

6 O’Bryan v. Gibbons, 2 Md. Ch. 
9; Marshall v. Colman, 2 Jac. & W. 
266, 269, 37 Reprint 629. 

“But it must be made out to be a 
case which goes further than this 
does, to entitle the Court to grant 
an injunction against the breach of 
such a contract; it must be a studied, 
intentional, prolonged, and continued 
inattention to the application of one 
party calling upon the other to ob- 
serve that contract.” Marshall v’ 
Colman, supra. 

7. Karrick v. Hannaman, 168 U. . 
828, 18 SCt 135, 42 L. ed. 484 [rev 9 
Utah 286, oo P-1039)]. 

8 Salmon v. Salmon, 180 Ala. 252, 


[47 C. J.—52] 


In accordance with gen- 
eral rules!” a receiver will not be appointed in an 
action between partners except as an auxiliary rem- 
edy where some other and ultimate relief is sought 
which is within the jurisdiction of the court;*® nor 
can such appointment be had where there is an ade- 
quate remedy at law,!* or in the absence of some 
of duty or conduct amounting to 
fraud?® or facts showing a danger to the partner- 
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duty.?° 


[47 C.J.] 817. 


ship assets.1° Consequently a receiver will not ordi- 
narily be appointed in actions between partners 
where there is no intention ultimately to dissolve 
the firm;'? where the- parties had agreed that one 
of them should take charge of the partnership as- 
sets and wind up its affairs;'® or where plaintiff is 
merely dissatisfied without charging defendant with 
misconduct, fraud, refusal to account, or refusal to 
permit plaintiff to participate in firm affairs, or does 
not plead facts showing negligence,’® or neglect of 
Where, however, the action is brought be- 
cause of defendant’s fraudulent conduct as a part- 


ner,?? or because of his wrongful exclusion of plain- 


60 S 837. 
9. See Injunctions § 96 et seq. 
10. Ballinger v. Lee, 43 App. (D. 
GC.) 422. 
11. Appointment of receiver in ac- 
tions: 
Generally see Receivers [34 Cyc 1]. 
Against survivor after dissolution by 
death see infra §§ 621, 707. 
By or against firms or partners see 
infra §§ 524-526. 
Bor dissolution and accounting see 
infra §§ 929-939. 
12. Ancillary nature of remedy 
generally see Receivers [34 Cyc 29]. 
13. Pressley v. Harrison, 102 Ind. 
14, 1 NE 188; Campbell v. Rich Oil 
Co., 96 SW 442, 29 KyL 716; Style 
v. Lantrip, (Tex. Civ. A.) 171 SW 786; 
Webb v. Allen, 15 Tex. Civ. A. 605, 
40 SW 342. 
a Ballinger v. Lee, 43 App. (D. 


15. Heflebower v. Buck, 64 Md. 15, 


20 A 991; Walker v. Trott, 4 Hdw. 
(N. Y.) 38. See Ellguth vy. Litzinger, 
POOL TALS 8a, 


16. Heflebower v. Buck, 64 Md. 15, 


20 A 991; Walker v. Trott, 4 Edw. 
(N. Y.) 38; Wellman v. Harker, 3 Or. 
2535 1200 


“To justify appointing a receiver 
or granting an injunction, because 
of the funds charged to be in the de- 
fendant’s hands, it should appear that 
there is danger that the money will 
be ultimately lost to the plaintiffs.” 
Wellman v. Harker, supra. 

17. Shubert v. Laughlin, 122 App. 
Div. 701, 107.NYS 708; Garretson v. 
Weaver, 3\Edw. (N. Y.) 385; Hall v. 
Hall, 3 Macn. & G. 79, 49 EngCh 60, 
42 Reprint 191; Roberts v. Eber- 
bene, Kay 148, 69 Reprint 63, 19 ERC 


18. Heflebower v. Buck, 64 Md. 15, 
Alcott v. Vultee, oo App. 
245, 53 NYS 474; Walker v. 
Trott, 4 Edw. (N. Y.) 38. 

19. Webb v. Allen, 15 Tex. Civ. A. 
605, 40 SW 342. 

20. Wellman v. Harker, 3 Or. 253. 


21. La.—Buckley v. Geraty, 145 
Bas 92bse so sy Lor. 

Pa. : pb elie TER e ean ly 
on I.—Fitzgerald v. Flynn, 69 A 

S. C.—Whilden v. Chapman, 80 S. 
C. 84, 61 SE 249. 

Tex.—Woodward: v. Smith, (Civ. 


A.) 253 SW 847; Taylor v. Latham, 
(Civ. A.) 249 SW 542. 

[a] For example (1) a receiver 
will be appointed where defendant 
misapplied joint property. Fitzger- 
aloe va lyn.) Cet.) Lo) 69) Ae 920. eZ) AL 
receiver will be appointed where a 
partner alleges waste, mismanage- 
ment, and refusal to furnish a state- 


tiff from the firm,?2 or where there are serious dis- 
agreements between the partners,?* a receiver may 
be appointed. A receiver will not be appointed 
where there is no firm property on which the court, 
through the receiver, could lay hands.?* 
of procedure applicable to the appointment of re- 
ceivers generally*® apply in actions between part- 
ners,”® and the rights, powers, and duties of receiv- 
ers in partnership receiverships are similar to those 


The rules 


‘ment of the partnership, and by affi- 


davit alleges collusion between co- 
partner and _ creditor. Whilden ‘ v. 
Chapman, 80 S. C. 84, 61 SE 249. (3) 
Where a partnership is created at a 
particular place in the name of one 
of the partners, which does its busi- 
ness almost exclusively by mail or- 
ders, a threat by the partner whose 
name is so used to remove business 
and mailing list to another state, fol- 
lowed by an order stopping mail ad- 
dressed to him, but intended for part- 
nership, authorizes an application for 
a receiver and liquidator. Buckley v. 
Geraty, 145 La. 935, 83 S 19%. (4) A 
receiver will be appointed where a 
partner in a nontrading firm, during 
the existence of the partnership and 
without consulting plaintiff, made a 
credit sale of the whole property, al- 
though plaintiff was at hand and 
might have been consulted, and al- 
though judicial proceedings were 
pending to settle firm affairs. Sloan 
v. Moore, 37 Pa. 217. (5) In a part- 
nership engaged in drilling wells 
where defendant wasted firm funds, 
abandoned drilling, took their agents 
and employees away, fraudulently 
used funds collected from sale of 
partnership leases to buy other leases 
in his own name, conspired with oth- 
ers to defraud plaintiff out of his 
rights, refused to render a financial 
statement or let plaintiff see the 
books or inform him as to what was 
being done in the business, and where 
plaintiff was suffering, or the prop- 
erty was about to suffer irreparable 
injury and was in danger of being 
destroyed, plaintiff was entitled to 
have a receiver appointed. Taylor v 

Latham, (Tex. Civ. A.) 249 SW 542. 

ate Wolbert v. Harris, 7 N. J. Eq. 

oO. 

23. Williams v. Wilson, 4 Sandf. 
Ch. (N. Y.) 379; Scales v. Grassman, 
(Tex. Civ. A.)) 261 Sw (220: South- 
well vy. Church, 51° Tex. Civ, A. 547, 
111 SW 969. 

24. Popham v. Sloan, 198 Mo. A. 
7, 194 SW 521. 

25. See Receivers [34 Cyc 101 et 
26. See cases infra this note. 

[a] Who may ask appointment.— 
Where court has jurisdiction of the 
subject matter and has before it all 
parties interested, a receiver may be 
appointed at the instance of any par- 
ty to the action. Whilden y. Chap- 
man, 80 8. C. 84, 61 SE 249. 

[b] Sufficiency of petition.—Alle- 
gation of joint ownership of property 
sought to be placed in hands of re- 
ceiver negatives inference that it was 
partnership property, and_ petition 
containing such allegation is there- 


818 [47 C.J.] 


of receivers in other cases.?? 
Joint owners are not entitled to 


a receiver, under a statute applying to copartner- 


ships.?§ : 


[§ 273] h. Pleading—(1) Complaint, Declaration, 
In accordance 


or Petition—(a) In General. 
the rules of pleading generally,?® 


plaint, declaration, or petition must contain an alle- 
gation of the material facts constituting his cause 
If an action between partners is for a 
balance due, the complaint must aver a settlement 
of firm affairs and a determination of the amount 


of action.®° 


owing by defendant to plaintiff.?+ 


breach of defendant’s agreement to collect the firm 
assets and apply them to the payment of the firm 
debts, it is enough to allege this agreement and the 
collection by defendant and the conversion to his 
own use, without alleging a demand by plaintiff of 
If it is for defendant’s 
breach of his contract to pay all of the firm debts, 


defendant’s performance.*” 


plaintiff, upon paying a firm debt, 


fore insufficient. Rosenberg v. Titsa, 
(Dex, Civ, AY, 27:3 “SW 896: 

[ce] Effect of appointment by con- 
sent.—A partner of a solvent firm 
who has agreed to the appointment of 
a receiver cannot thereafter object 
thereto. Southwell v. Church, 51 Tex. 
Civ. A. 547, 111 SW 969. : 

[d] Appointment on ex parte or- 
der held authorized. Scales v. Grass- 
TOA Cex. (Cive AN) = 26 SW e220) 
Taylor v. Latham, (Tex. Civ. A.) 249 
SW 542. 

[e] Necessity of timely objection 
to ex parte appointment.—Where a 
receiver and liquidator for a partner- 
ship is appointed by an ex parte or- 
der, in a suit for dissolution and liq- 
uidation, and defendant answers, and 
there is a protracted trial on the mer- 
its, it is too late for the first time 
to object in argument that defend- 
ant was not given opportunity to be 
heard on question of appointment, be- 
fore it was made. Buckley v. Geraty, 
PAD WATE ISD a Oo on Lone 

[f] Scope of inquiry and relief.— 
The court in a suit to establish a 
joint interest of the parties in al- 
leged firm property will not in deter- 
mining necessity of a receiver deter- 
mine property rights of plaintiff 
based on the sufficiency of his plead- 
ing a tender, that being a question 
for the trial on the merits. Ramsey 
vaubina,. (Dex, (Civ, A.) 147 Siw- 672. 

27. See case infra this note. 

[a] Management and disposition 
of property.—A receiver, who is 
placed in charge of a drug business 
in an action between the partners, is 
properly required to pay over to the 
postmaster a fund deposited by one 
of the partners derived from a branch 
postal station business and deposited 
in the firm name in a separate ac- 
count. Sachs v. Sachs, 181 Ill. A. 296, 
342. 

Powers and duties of receivers gen- 
erally see Receivers [34 Cyc 180]. 

28. Rosenberg v. Titsa, (Tex. Civ. 
A.) 278 SW 896. 

29. See Pleading [31 Cyc 100]. 

30. See cases infra this note. 

[a] Allegations held to _ state 
cause of action: (1) For balance due. 
Anderson v. Ackerman, 88 ‘Ind. 481; 
Gonzalez v. Alvarez, 27 Porto Rico 
427. (2) For recovery of money ob- 
tained by fraudulent misrepresenta- 
tion. Nicholas v. Hadlock, (Mo. A.) 
180 SW 31. (3) For damages in pro- 
curing contract relinquishing plain- 
tiff's right of participating in part- 
nership ventures by fraudulently con- 
cealing material facts. Guggenheim 
v. Guggenheim, 95 Misc. 332, 159 NYS 


333; Marshall v. Anderson, 80 W. Va. 
228, 92 SE 421. (4) For partnership 
services. Luke v. Burgess, 209 Ky. 
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notice to defendant of the debt,?* nor that plaintiff 


appointment of 


with 
plaintiffs com- 


Li at is for a 


need not allege 


800, 273 SW 452. (5) To have certain 
property declared partnership prop- 
erty, and for partition thereof. Ste- 
vens v. Duckett;,“%07 Va. 17, 57 SE 
601. (6) For breach of partnership 
contract, | Jordan v. Cook, lo9nGan 6; 
124 SE 686; Child v. Swain, 69 Ind. 
230; Johnson v. Kelly, 2 Hun (N. Y.) 
139, 4 Thomps. & C. 417. (7) At law 
for breach of covenant, as opposed to 
equitable action for contribution. 
Dwinelli v. Hdey, 102-N. Y. 423, 7 
NE 422. (8) For contribution and ac- 
counting. Webb v. Butler, 196 Ala. 
L381 72 “S23: Rieks v. Serna, (Dex. 
Civ. A.) 258 SW 226. (9): For recov- 
ery of money advanced to defendant 
pursuant to executory contract for 
partnership. Johnson v. Inman, (A.) 
112 S 187 [eertiorari den 215 Ala. 
645, 112 S 188]. (10) For the amount 
of a debt, a general accounting, and 
other equitable relief. Percival Bank 
v. Farmers’ Nat. Bank, 179 Iowa 733, 
162 NW 21. (11) To enforce a set- 
tlement and fix liability of silent 
partner. Lester v. Park, (Tex. Civ. 
A.) 205 SW 734. 

{[b] Allegations held not to state 
cause of action: (1) For receiving 
firm funds misappropriated by third 
person acting as manager of the part- 
nership. Campbell v. Rich Oil Co., 
96 SW 442, 29. Kyl 716. (2) For 
breach of partnership agreement. 
Gate v. Rouse, 4 Ky. Op. 241; See- 
ley v. Morris, 137 Wash. 274, 242 P 
359. (3) For share of moneys col- 
lected by defendant under agreement 
to collect debts due firm. McCament 
v. Gray, 6 Blackf. (Ind.) 233. (4) 
For breach of contract to enter into 
partnership business. Overstreet v. 
Merritt, 186 Cal. 494, 200 P 11. (5) 
For damages based on violation of 
confidential partnership relation. La- 
ee v. Gardner; 116 OKI, 638, 243° iP 
[c] Allegations held _ sufficient: 
(1) As to performance by plaintiff 
until made impossible by defendant’s 
fault. Seeley v. Morris, 137 Wash. 
274, 242 P 359. (2) As to breach of 
partnership contract by defendants. 
Seeley v. Morris, supra. (3) As to 
binding contract of partnership. See- 
ley v. Morris, supra. (4) As to part- 
nership agreement and undertaking 
between the parties. Scales v. Grass- 
man,’ (Tex, Civ. A’) 260 SW 2154 ©) 
As to executory partnership contract. 
Johnson v. Inman, (A.) 112 S 187 
[certiorari den 215-Ala. 645, 112 S 
188]. (6) To show certain partners 
not made parties to be not interested 
in the action. Webb v. Butler, 196 
Ala. 181, 72 S 31: 

[d] Allegations held 
as to partnership 
and defendant. 


insufficient 
between plaintiff 
Stroup v. Crawford, 


had been sued to judgment therefor. 
is for contribution, the complaint must allege the 
respective interests of the partners as well as a final 
accounting whereby defendant was found to be in- 
debted to the firm in a certain sum, which had been 
paid by plaintiff,?®> but it is not necessary to allege 
an express promise by defendant to pay his propor- 
tionate part of the debt.*°® 
the dissolution of the firm, plaintiff, who by the 
terms of the dissolution agreement was winding up 
firm affairs, paid the excess of liabilities over the 
assets, he need not allege that he was authorized 
to make any such excess payment,®’ or that defend- 
ant agreed to pay any share thergof.** 
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If the action 


Likewise, when, upon 


When the 


action is brought by plaintiff against defendant for 
the breach of a contract or Obes 

part of the firm business, the complaint must allege 
that it is separate from the partnership account and 
that defendant has committed a breach, thereof.*® 
In a suit for plaintifi’s share of moneys collected 


ation, which is no 


26 Ga. A. 524, 106 SE 598; 
Oil, ete., Co. v. Mexia Oil, etc., 
(Tex. Civ. A.) 186 SW 446. 

[e] Allegations held irrelevant in 
action for breach of executory con- 
tract to form a partnership. Lane 
v. Lodge, 139 Ga. 93, 76 SE 874. 

[f] If the action is for wrongful 
dissolution (1) plaintiff must allege 
performance or offer to perform, or 
that he has been prevented from per- 
forming by defendant, and that de- 
fendant has failed to perform. Co- 
hen ver Wind, (26- Pax Dist 5s ese) 
In such action the complaint should 
show the basis of plaintiff’s claim for 


Southern 
Co., 


damages. Cohen y. Wind, supra. 
31. Colo.—Bean ve Gregg, 7 Colo. 
499, 4 P 908. 


Iowa.—Williamson v. Haycock, 11 


rena 40; Wycoff v. Purnell, 10 Iowa 
Mass.—Gomersall v. Gomersall, 96 
Mass. 


Minn.—Black 
9 LLL NIWe 3862 

N. Y.—Schulsinger v. Blau, 84 App. 
Div. 390, 82 NYS 686; Mackey v. 
Auer, 8 Hun 180; Covert v. Henne- 
berger, 53 HowPr 1. 

Tex.—Glass v. Wiles, 14 SW 225. 

Wis.—Edwards, v. Remington, 51 
Wis. 336, 8 NW 193. 

[a] In an equitable action to re- 
cover net profits on isolated partner- 
ship transactions, the petition must 
show a dissolution of the firm, final 
settlement of accounts, or purpose 
to wind up the partnership affairs. 
Sanley v. Davies, 113 Nebr. 614, 204 
NW 385. 

32. Snyder v. Baber, 74 Ind. 47; 
ae v. Good, 14 Md. 398, 74 AmD 

33. Clough v. Hoffman, 5 Wend. 
CN. Y.) 499. 

Clough v. Hoffman, supra. 

35. Warring v. Arthur, 98 Ky. 34, 
382 SW 221, 17 KyL 605; Kennedy v. 
McFadon, 3 Harr. & J. (Md.) 194, 5 
AmD 434. 

_ Pleading in actions for contribu- 
tion | generally see Contribution §8§ 
ol, d4. 

36. Sears v. Starbird, 78 Cal. 225, 
20: WRAS Al: 

37. Collins v. Cambs, (Cal. A.) 263 
P 302 ¥ 


v. Berg, 101 Minn. 


oO +s 2 

38. Collins v. Combs, supra. 

[a] Reason for rule.—‘Wither par- 
ty was liable for all the obligations 
of the copartnership, and a promise 
to pay his share of any deficit was 
implied in the agreement made by the 


,defendant with the plaintiff to close 


up the business and liquidate the af- 
fairs of the copartnership.” Collins 
v. Combs, (Cal. A.) 263 P 302, 304. 
39. Benton v. Hunter, 119 Ga. 381, 
46 SE 414; Lewis v. Woolfolk, 2 


For later cases, developments and changes in the law see cuniulative Annotations, same title, page and note number. 


-§§ 273-279] 


under an agreement, the bill must state when the 
collections were made.*° 

[§ 274] (b) Amendment. The rules governing 
the amendment of pleadings in civil actions general- 
ly*? are applicable to the amendment of a petition, 
declaration, or complaint in an action between part- 
ners.*? 

[§ 275] (2) Plea or Answer. The rules relating 
to pleas or answers in civil actions generally*? goy- 
ern the plea or answer in an action between part- 
ners.** When the defense is that the claim relates 
to unsettled firm affairs, it has been held that de- 
fendant must allege facts to show the existence of 
a partnership,*® although it has also been held that 
under the general issue defendant may avail him- 
self of the defense that the parties were partners.*® 
Where statutes permit an unliquidated demand grow- 
ing out of unsettled copartnership accounts to be 
pleaded as a set-off,*? the plea to be good must show 
a balance due defendant growing out of the entire 
partnership transactions.*® In a suit for partner- 
ship services based on an alleged agreement that 
plaintiff was to be paid therefor, an answer alleging 
that defendant gave the partnership far more time 
and labor than plaintiff did is good on demurrer as 
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leged contract, as well as the defense that there was 
nothing due plaintiff thereunder.*?® 

[§ 276] (3) Replication or Reply. In accordance 
with the rules of pleading in force under the codes 
and practice acts of some jurisdictions,®® no reply 
is required where an answer to an action for the 
recovery of specific property alleges that the prop- 
erty belongs to the parties as partners without pur- 
porting to allege a counterclaim or facts informally 
sufficient to constitute one.°* 

[§ 277] (4) Demurrer. Under the rules applica- 
ble in civil actions generally,°? either party to an 
action between partners may, in a proper case, de- 
mur to the pleadings of the other party.°* 

[§ 278] (5) Issues, Proof, and Variance. The 
evidence received must be limited and confined to 
that admissible under the pleadings and bearing up- 
on the issues raised by the pleadings.°* The gen- 
eral rules governing the question of variance be- 
tween allegations and proof in civil actions®® are 
applicable in actions between partners.°°® 

[§ 279] i. Evidence—(1) Presumptions and Bur- 
den of Proof.°’ The general rules relating to pre- 
sumptions®® and burden of proof®® ordinarily govern 
and control the presumptions and burden of proof 


setting up lack of consideration for plaintiff’s al- 


Pinns ©2209, Chand! cewis:). sli; 
Walker v. Harris, Anstr. 245, 145 Re- 
print 861. 

40. Cament vy. Gray, 6 Blackf. 
(Iind.) 233. 

[a] “fhe reason why a _ time 


should be stated when the collections 
were made is, that it may appear on 
the face of the bill whether or not 
the suit is barred by the statute of 
limitations.” McCament v. Gray, 6 
Blackf. (Ind.) 2338, 234. 

Necessity of alleging time general- 
ly see Pleading [31 Cyc 105]. 


41. See Pleading [31 Cyc 360]. 
42. See cases infra this note. 
[a] Amendment permissible.—(1) 


In an action on a promise by defend- 
ant to pay plaintiff whatever amount 
he had drawn from the firm assets in 
excess of that drawn by plaintiff, the 
complaint may be amended so as to 
eover an accounting. Maitland v. 
Purdy, 49 Wash. d/5, 96 Pi i54.  ¢2) 
In a suit on a debt growing out of 
a partnership which is defunct, un- 
der the code additional averments 
may be made by way of amended pe- 
tition which would justify a settle- 
ment of partnership affairs. Neel v. 
Campton, 201 Ky. 1, 255 SW 840, 30 
ALR 765. 


43. See Pleading [31 Cye 126 et 
seq]. 
44. See cases infra this note; and 


notes 45-49. 

[a] Non damnificatus is not a 
good plea to a declaration on a cove- 
nant to indemnify and save plaintiff 
harmless from all partnership liabili- 
ties when the declaration averred that 
certain of these debts have become 
due and that defendant has not as- 
sumed and paid them and saved plain- 
tiff harmless therefrom.. Wheelock 


151, 60 S 480. 

[a] The mere allegation that 
there was a partnership, being a con- 
clusion of the pleader, is insufficient. 
Nixon v. Woodward, 6 Ala. A. 151, 60 
S 480. 

Legal conclusions 
Pleading [31 Cye 49]. 


generally see 


46. Noble v. Martin, 7 Mart. N. S. 
(la.) 282. 

47. See supra § 265. 

48. Hendry v. Hendry, 32 Ind. 349. 

49. Luke Vv, Burgess, 209 Ky. 800, 


275 SW 452. 
50. See Pleading [31 Cyc 241 
51. Buffkin v. Hason, 110 
264, 14 SE 749. 


4 


Ik 
INC? 


[a] Reason for rule.—‘“‘Such alle- 
gation ‘is to be deemed controverted 
by the adverse party as upon a direct 
denial or avoidance’ unless the Court 
shall require a reply to such new 
matter. The statute (Code §§ 248, 
268) so provides.” Buffkin v. Eason, 
110 N. C. 264, 266, 14 SH 749. 


52. See Pleading [381 Cyc 269 et 
seq ]. 

53. See cases infra this note. 

[a] Demurrer to prayer for relief. 


—Defendant cannot demur to prayer 
for relief, but must demur to facts 
alleged, and to sustain his demurrer 
he must show that upon those facts 
plaintiff cannot have any relief at 
the hands of the court. Mackey v. 
Auer, 8&8, Hun (CN. Y:) 180; Johnson 
Nie INNIS 8 NekbGoy (GNE SA¥e)y TIE a 
Thomps. & C. 417. 

54. See cases infra this note. 

[a] Evidence held admissible un- 
der pleadings.—(1) Where, in an ac- 
tion for money lent, defendant plead- 
ed the existence of a partnership, un- 


‘settled firm accounts, and that plain- 


tiff’'s action related thereto, it was 
proper to permit defendant to prove 
that accounts of the parties with each 
other growing out of the firm busi- 
ness had not been settled. Hartzell 
Ven Murray, aria lll eoiel, 6 Oe UNIO 
Laff 127 Ill. A. 608]. (2) Where, in 
an action on an account, defendant 
answers that plaintiff converted firm 
funds, under a general denial of this 
plea plaintiff may prove that moneys 
received had been expended for firm 
purposes. Hackney v. Williams, 46 
Ind. 413. '(3) Where plaintiff alleged 
that he was compelled to pay, and 
did pay the-amount of a firm debt 
apportioned to defendant, evidence 
that the entire debt was paid is ad- 
missible. Edwards v. Remington, 51 
Wis. 336, 8 NW 1938. (4) Where, in 
an action for money due upon a firm 
settlement, plaintiff alleged that he 
paid money for defendant which the 
latter agreed to repay, evidence to 
show submission of books and ac- 
counts to arbitrators for adjustment 
and final settlement is admissible as 
going to the establishment of the al- 
legations as ultimate facts. Beidler 
v. Shallenberger, 42 Iowa 203. 

[b] Evidence held not admissible 
under pleadings.—(1) Under allega- 
tions that defendant is indebted to 
plaintiff in a certain sum which he 
refuses to pay, and that there was a 
partnership which has been dissolved, 
evidence as to the amount of the 


in an action between partners.®° 


As in other civil 


firm debt, the amount of assets at 
the time of dissolution, and that 
plaintiff took possession of the lat- 
ter and paid firm debts which 
amounted to more than assets, is in- 
admissible. Davis v. Wimberly, 86 
Ga. 46,12 SE 208. (2) Under a claim 
in his pleading of a right to hold 
property as a partner one cannot be 
allowed at the trial to prove a lien 
for advances. Gay v. Fretwell, 9 Wis. 
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55. See Pleading [31 Cyc 700 et 
seq]. 

56. See cases infra this note. 

[a] There is a material and fatal 


variance between an allegation: (1) 
Of settlement, and proof of an award 
of arbitrators to whom the parties 
left the settlement of their business 
transactions. Wood vy. Deutchman, 
80 Ind. 524. (2) Of an express prom- 
ise to pay plaintiff’s claim, and proof 
that the claim was for profits accrued 
to him as a partner and not on any 
express agreement to make him an 
individual creditor. Merrill v. Smith, 
158 Ala. 186, 48 S 495. (3) That de- 
fendant agreed to pay all outstanding 
debts of the firm, and proof that he 
agreed to apply the partnership prop- 
erty and assets, which were placed 
in his hands, toward the payment of 
the outstanding debts of the firm, ac- 
cording to the best of his judgment. 
Shattuck v. Lawson, 10 Gray (Mass.) 
405. (4) That three defendants are 
partners, and proof of admissions on 
the part of two that they are part- 
ners with the third and plaintiff. Car- 


frae, v. Vanbuskirk, i .Grant ‘Ch. 
(Ont.) 539. 
[b] There is no material variance 


between an allegation: (1) Of mutu- 
al mistake in transcribing an agree- 
ment, and proof that the other party 
knew of the mistake. Wait v. Mc- 
Kibben, 92 Kan. 394, 140 P 860. (2) 
That the matters of partnership busi- 
ness covered a period of twelve or 
thirteen years, and proof of the same 
thing and further proof. that the ar- 
bitrators acted upon a_ settlement 
made five years previous to the arbi- 
tration, the action being assumpsit 
upon an award of arbitration. Tuck- 
CRE Vee ARC OO sete O. 

57. Burden of proof and presump- 
tions as to partnership relation in 
oe between partners see supra 


58. 
59. 
60. 


See Evidence §§ 25-88. 
See Evidence §§ 13-24. 
See cases infra notes 62-70. 
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cases** plaintiff, in an action between partners, must 
prove every material allegation in issue that is neces- 
sary to establish his cause of action.®? 
of going forward with the evidence may, however, 
as in other actions,®* shift from one side to the other 
It is presumed that the pro- 
visions of a partnership agreement are in accord- 
‘ance with the general rules of partnership law,°° 
and the burden of proof is on the partner who sets 
up a claim under a special and peculiar provision.°® 
Again, a partner who sues a copartner at law upon 
a claim which is ordinarily an item in the partner- 
ship account has the burden of showing that this 
claim has been isolated from the firm business, or 
that the partnership account has been fully settled, 
and that the claim in suit is for a balance due him 


as the case proceeds.°®* 


61. See Pleading [31 Cyc 674]. 

62. Shattuck v. Lawson, 10 Gray 
ee? 405; Reiter v. Morton, 96 Pa. 

oF 

[a] For example (1) a partner al- 


leging that money deposited and with- 
drawn by another partner was depos- 
ited out of his individual funds has 
the burden of establishing such fact. 
Malano v. Bressan, 76 Mont. 366, 245 
P 871, (2) The burden is on plain- 
tiff to prove the alleged terms of a 
partnership agreement especially 
where such terms, as alleged, are 
greatly to the advantage of plaintiff 
and to the disadvantage of the other 
member or members of the firm. 
Stantord) vy. Clayton, (CB: 6): /10 
DomLR 864. 

{b] In an action for wrongful dis- 
solution or breach of partnership 
contract, the burden is on plaintiff to 


prove: (1) Partnership contract. 
Jowers v. Baker, 57 Ga. 81; Barley v. 
Sansberry, 68 Ind. A. 132, 119 NE 


1013; Jones v. Beck, (Iowa) 212 NW 
128. (2) Wrongful breach. Jowers 
v. Baker, supra; Barley v. Sansberry, 
supra; Call v. Marcum, 62 Mont. 73, 
ae P 855; Reiter v. Morton, 96 Pa. 

[c] In action to set aside sale for 
fraud, where the purchasing partner 
proves a completed sale, the law im- 
plies, in the absence of further proof, 
good faith and honesty in the con- 
tract, and the selling partner, alleg- 
ing fraud in the sale of his interest, 
has the burden of proving it. Aron- 
hime v. Levinson, 119 Va. 394, 89 SH 
893 


{d] Extra compensation.—A part- 
ner who claims extra compensation 
for his services must prove an agree- 
ment therefor. Nevills v. Moore Min. 
Co5 e135 Cal 561; 67 .Ps 1054; 
man v. Close, 44 Iowa 428. 

63. Burden oe evidence generally 
see Evidence § 2 

64. See cases Aes this note. 

[a] For example (1) where the 
lessee of store premises showed the 
existence of a quasi-partnership re- 
lation between himself and his sub- 
lessee, whom he was suing on ac- 
count of such sublessee’s having pro- 
cured from the owner a lease to him- 
self alone on the expiration of the 
original lease, the burden was shifted 
to the shoulders of the sublessee to 
establish, by convincing evidence, 
that he acted in procuring such lease 
to himself only after a full disclo- 
sure to his associate in the matter. 
Jansen v. Bellamore, 147 La. 900, 86 
S.324. (2) In an action brought by 
the heir of a partner against a de- 
ceased’s copartner, where proof is 
made of the partnership and that de- 
fendant induced deceased to join him 
in purchasing land by assuring him 
that he would pay for it with part- 
nership funds which he represented 
as more than sufficient to pay the 


Board- 


entire consideration, a presumption 
arises that defendant paid for the 
land as contemplated by both par- 


ties, with partnership means, and the 
Hurden of showing that there were 
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The burden 


no partnership funds appropriable to 
the purpose, or that they had been 
otherwise appropriated or accounted 
for, is on defendant. Swan v. Vaughn, 
liKky. ©p? 622). (3) Ingan action ‘on 
account stated by a partners’ agree- 
ment fixing the amount due in re- 
spect of transactions, the burden is 
on plaintiff, upon a showing that 
plaintiff's predecessor received the 
fees in certain cases, to show pay- 
ment to defendant ‘of “his portion 
thereof. Dempsey v. McGinnis, 203 
Mo. A. 494, 219 SW 148. 

65. Duffield v. Reed, 84 W. Va. 284, 
291, 99 SH 481 [cit Cyc]; Cameron v. 
Bickford, 11 Ont. A. 52. 

66. Duffield v. Reed, 84 W. Va. 
284, 291, 99 SE 481 [cit Cyc]; Camer- 
on v. Bickford, dOnt Ano; 
ak Murdock v. Martin, 20 Miss. 

68. Johnson v. Peck, 58 Ark. 580, 
25 SW 865; Brown v. Agnew, 6 Watts 
& S. (Pa.) 235; Spear v. Newell, 13 
Vt. 288. See Commons v. Snow, 194 
Ill. A. 569. And see Rose v. Bradley, 
91 Wis. 619, 65 NW 509 (neglect to re- 
turn or object to statement of account 
made out by one partner and sent to 
another is evidence of acquiescence 
Aa 

[a] Settlement presumed, and 
burden cast on defendant to show 
that there was no settlement after: 
(1) Six years. Brown v. Agnew, 6 


Watts & S. (Pa.) 235. (2) Sixteen 
years. Johnson v. Peck, 58 Ark. 580, 
25 SW 865. 

[b] Adjustment and payment pre- 


sumed, in equitable action to settle 
and adjust partnership and recover 


the balance due, after lapse of time. 


fixed by statute of limitations ap- 


plicable to actions at law. Spear vy. 
Newell, 13 Vt. 288. 
69. Yatsuyanagi v. Shimamura, 59 


Wash. 24, 109 P 282. 

70. Burn v. Strong, 14 Grant Ch. 
(Ont.) 651. 

[a] For example, where a partner- 
ship was formed to dig gold ata 
named place and the place was later 
abandoned by consent and afterward 
digging for gold was begun at another 
place, in the absence of any express 
bargain or. new agreement the pre- 
sumption is that the parties were still 
in partnership on the .same terms. 
ae a v. Strong, 14 Grant Ch. (Ont.) 
Sal 

71. See Evidence §§ 89-1729. 


72. See cases infra notes 74-78. 
73. See supra § 132. 

74. See cases infra this note. 

[a] Condition of firm assets.—In 


an action for wrongful dissolution, 
evidence is admissible to show the 
actual condition and situation of firm 
assets. Reiter v. Morton, 96 Pa. 229. 

[b] Deposit of money.—In action 
by one partner against another for 
recovery of money alleged to have 
been deposited by plaintiff as an in- 
dividual, evidence that the money de- 
posited belonged to the partnership 
was held properly admitted as tend- 
ing to defeat plaintiff's recovery as 
an individual. Malano v. Bressan, 76 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


from defendant.°? 
from lapse of. time after dissolution.®® 
sence of any agreement to the contrary, the law 
presumes that the several contributions to firm 
property by the partners were equal, and that there 
was an equal division of the profits and losses.®® 
Prima facie a partnership established for the pur- 
pose of doing business at a certain place continues 
as a partnership if afterward the parties carry on a 
similar business at a different place.’° 
[§ 280] (2) Admissibility of Evidence. 
eral rules as to the admissibility of evidence in civil 
cases’! apply in determining the admissibility of evi- 
dence in actions between partners,‘? as for example, 
in determining the admissibility ofxevidence pertain- 
ing to partnership existence,’*® assets,’* accounts,“° 


Bg Re ie Bite, Din 


[§§ 279-280 


A settlement may be presumed 
In the ab- 


The gen- 


Mont. 366, 245 P .871. 

{c] Market value of lease.—In a 
suit on a partnership note, evidence 
of the market value of a partnership 
lease at the time of sale of one part- 
ner’s interest to another is admissible 
as affecting the former’s contentions 
that ‘the was. to receive a certain sum 
in cash, which the latter claimed 
was to be paid only in case the lease 
yielded as much to such interest, and 
that he was to be relieved of liability 
for the company’s debts. Willis v. 
Burkburnett First Nat. Bank, (Tex. 
Civ. A.) 262 SW 851. 

[ad] Opinion evidence (1) of ex- 
perts to prove the value of the good 
will of the firm has been held inad- 
missible. Kirkman v. Kirkman, 26 
App. “Div. 1395," 49 NYS 683s — (2) in 
an action to have a partner declared 
a trustee respecting a hotel lease ac- 
quired by him prior to the dissolu- 
tion of the firm, the partnership ef- 
fects having been sold at a judicial 
sale after the commencement of the 
action, plaintiff is entitled to prove, as 
a basis for computing damages, what 
the furniture, good will, and lease, 
if put up for sale together, would 
have brought, the partners having a 
right to bid at the sale. Mitchell v. 
Read, 84 N. Y. 556 [aff 19 Hun 418, 
and expl Wakeman v. Wheeler, etc., 
Mig. sCo.; LOLIIN 3252053) 2ESiee Ni 
264, 54 AmR 676 (‘The opinions of 
witnesses as to the value of certain 
leases, based upon certain facts as- 
sumed, were received. No question 
was made at any stage of that case 
that the opinions were not competent. 
The rule as to opinion evidence was 
liberally applied in that case, and we 
are inclined to think properly’’); 
Kirkman v. Kirkman, 26 App. Div. 
395, 49 NYS 683 (no objection was 
made which raised the question of the 
competency of opinion evidence re- 
specting the value of leases) ]. 

75. See cases infra this note. 

[a] Acknowledgment of indebted- 
ness on a partnership account in a 
certain sum, but not showing that it 
was for a general balance thereof, is 
inadmissible in an action of assump- 
sit upon an open account. Murdock 
v. Martin, 20 Miss. 660. 

[b] Evidence as to state of firm 
accounts is inadmissible in an action 
Abe Wilt v. Bird, 7 Blackf. (Ind.) 

es | Statement of account in part- 
ner’s handwriting showing balance 
due from him held: (1) Admissible 
against him in account render for a 
balance alleged due.# Yohe v. Barnet, 
3 Watts & S. (Pa.) 81. (2) Admis- 
sible against him in assumpsit, al- 
though not signed by him. Jessup v. 
Cook, .6.N: J. LL. 434 

[a] Parol evidence of statement 
of account made by a master in chan- 
cery in a suit pending in another 
court is inadmissible. Sutton v. Man- 
pees 23 F. Cas. No. 13,648. 1 Cranch 


[e] Partnership books are admis- 
sible: (1) In a controversy between 
partners to show certain charges and 
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- §§ 280-281] 


profits and losses,*® fraud in partnership dealings,*? 
or to other matters involved in the action.’§ 

[§ 281] (3) Weight and Sufficiency of Evidence. 
The rules determinative of the weight and suffi- 
ciency of evidence in civil actions generally’® have 


McNess v. Herne, 10 
Ky. Op. 559. (2) Where both parties 
recognized them, even though they 
may not ‘have been entirely accurate- 
ly kept, only such errors as are made 
to appear being open to correction. 
King veosnyder, 1 Ky. Op. 277. 

[i] Partnership books are inad- 
missible in evidence against plaintiff, 
although they were in his possession 
when they were kept by defendant 
and the entries in question were not 
in plaintiff's handwriting or made 
with his consent. Sutton v. Mande- 
ville, 23 F. Cas. No. 13,648, 1 Cranch 
CG. 2 ‘ 


credits made. 


Partnership books and statements 
generally see infra § 963._ 

76. See cases intra this note. 

{a] Past profits——dIn an action for 
breach of a partnership contract, evi- 
dence as to past profits of the firm 
is admissible as bearing on the issue 
of damages. Ramsay v. Meade, 37 
Colo. 465, P 1018; Maguire v. 
Kiesel, 86 Conn. 453, 85 A 689; Bag- 
ley v. Smith, 10 N. Y. 489, Seld. 109, 
19 HowPr 1, 61 AmD 756. 

[b] Profits of another firm in 
same business,—In an action for 
breach of a contract for the purchase 
and operation of a business by plain- 
tiff, defendant, and another, evidence 
of the profit made by defendant and 
another out of the business has been 
held admissible. Weigle v. Roller, 
54 App. (D. C.) 164, 295 Fed. 985. 

77. See cases infra this note. 

[a] Evidence held admissible: 
(1) Testimony of plaintiff that he 
believed the exhibit to be correct, and 
relied upon it. Berkey v. Judd, 22 
Minn. 287. (2) In recoupment in an 
action by one partner against another 
for a share of the firm assets after 
dissolution, evidence that plaintiff 
had fraudulently concealed certain 
eredits and not accounted for them. 
Bailey v. Webber, 113 Me. 434, 94 A 
75 


8. 

{[b] Circumstantial evidence is ad- 
missible to show fraud in settling 
partnership accounts. Berkey v. 
Judd, 22 Minn. 287. 

[c] Another act of fraud to prove 
the fraud charged is admissible when 
there is evidence that the two are 
parts of one plan or scheme of fraud. 
Berkey v. Judd, 22 Minn. 287. : 

{ad] A partner’s whole conduct, in 
reference to attempted fraud in the 
sale of his interest in the partnership 
property, is open to investigation and 
comment in his action for the pur- 
chase price. Lariviere v. Stratton, 81 
N. H: 17, 120 A 846. y ‘ 

78. See cases infra this note. 

[a] Evidence held admissible: (1) 
Offer made by one partner to a third 
person to show the bargain between 
the partners, one of them _ having 
agreed to buy the property at the same 
terms offered a third person. Pur- 
vines v. Champion, 67 Ill. 459. (2) 
In an action for contribution for de- 
fendant’s share of a judgment against 
the firm for patent infringement, pat- 
ents and assignments under which 
plaintiff in the infringement action 
claimed. Smith v. Ayrault, 71 Mich. 
475, 39 NW 724, 1 LRA 83811. 

[b] Evidence held inadmissible. 
Reading of notes of testimony of a 
witness before arbitrators on a pre- 
vious investigation of the cause. 
Jessup v. Cook, 6 N. J. L. 434. 

{c] Consideration for deed.—In an 
action by a partner against partners 
for breach of covenant of seizin in a 
deed given in a partnership settle- 
ment, plaintiff could prove, as con- 
sideration for the deed, the balance 
found to be owing him in settlement 
of partnership affairs to show his 
damages. Brown v. Carpenter, 99 
Wash. 227, 169 P 331. \ 
~ [d] Duplicate bills are admissible 

s 
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in an action for contribution to recov- 
er one half the amount of the bills 
paid by plaintiff upon plaintiff's testi- 
tying that such bills contained cor- 
rect entries. Mussetter v. Timmer- 
man, 11. Colo, 201,17 P 504. 

[e] Judgment in another action.— 
In an action for contribution for de- 
fendant’s share of a judgment against 
the firm for patent infringement, the 
judgment in that action was admis- 
sible to prove the fact of judgment 
and the sum paid.. Smith v. Ayrault, 
71 Mich. 475, 39. NW 724, 1 LRA 311. 

{f] Judgment roll in former ac- 
tion by defendant against plaintiffs 
is admissible in an action for con- 
tribution to show the amounts invest- 
ed in the firm by the respective part- 
ners when that was adjudicated in 
the former action. Sears v. Starbird, 
78 Cal. 225, 20 P 547. ; 

[g] Partnership agreement  be- 
tween defendant and another.—In an 
action for breach of a contract for 
the purchase and operation of a busi- 
ness by plaintiff, defendant, and an- 
other, a partnership agreement be- 
tween defendant and another for the 
purchase of the business was admis- 
sible to show that defendant had pre- 
vented plaintiff from performing the 
contract in action. Weigle v. Roller, 
54 App. (D. C.) 164, 295 Fed. 985. 

[h] Prosperity and growth of 
community.—In an action for breach 
of a merchandising partnership 
agreement, evidence concerning the 
prosperity and growth of the com- 
munity during the term of the part- 
nership is admissible as bearing on 
the issue of damages. Ramsay v. 
Meade, 37 Colo. 465, 86 P 1018. 

{i] Plaintiff’s skill and ability.— 
In an action for breach of a mer- 
chandising partnership agreement, 
evidence concerning the plaintiff's 
skill and ability is admissible as 
bearing on the issue of damages. 
Bessie t v. Meade, 37 Colo. 465, 86 P 

[jJ] Waiver.—In an action by one 
partner against another to enforce 
an alleged partner’s lien on firm 
property, for the price thereof, which 
his partner agreed to pay as his con- 
tribution’ to» the firm, a mortgage 
given by defendant to plaintiff to se- 
cure such payment is admissible to 
show a waiver of such lien. Clapp: v. 
Adams, 143 Iowa 697, 121 NW 44. 


79. See Evidence §§ 1730-1806. 

80. Thorne v. Brown, 63 W. Va. 
603, 60 SE 614. 

[a] Preponderance of evidence 


required in action for wrongful disso- 
lution to establish defendant’s mis- 
conduct. Call v. Marcum, 62 Mont. 
73, 203 P 855. 

[b] Clear and convincing proof.— 
(1) To entitle one partner to salary 
or compensation, proof of a contract 
to that effect must be clear and con- 
vincing; and that the one claiming 
salary had absolute management and 
control of the business, or performed 
all or most of the clerical or other 
work of the partnership, is not suffi- 
cient. Robertson v. Mechanics’ Trust, 
etec., Bank, 184 Ky. 287, 211 SW 858. 
(2) In a controversy between part- 
ners who were engaged in the com- 
mon enterprise of procuring mining 
leases and dividing the profits, the 
court will not look with favor ‘upon 
the claim of one partner that certain 
leases obtained by him are embraced 
by the partnership while others are 
not, unless -the evidence to that ef- 
fect is clear and convincing. George 
v. Sohn, 191 Ky 428, 230 SW 904. 

[c] Declaration of intent of part- 
ner to use information concerning 
the firm business to obtain undue ad- 
vantage of another partner will be 
taken strongly against him where 
he subsequently obtains such an ad- 
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been applied in determining the weight and suffi- 
ciency of evidence in actions between partner 
for example, with reference to the sufficiency of 
evidence as to the partnership relation,®+ articles 
of agreement,®? assets,°* accounts,** profits and 


sso 


vantage, and the evidence is contra- 
dictory as to whether, in doing so, he 
suppressed the information or mis- 
represented material facts. Thorne 
v. Brown, 63 W. Va. 603, 60 SE 614. 


81. See supra §§ 136-139. 
82. See cases infra this note. 
la] Evidence held sufficient: (1) 


To show that the partnership agree- 
ment, as embodied in the writing by 
the scrivener, was never accepted by 
both parties, but was to be rewritten. 
Wiltse v. Fifield, 143 Iowa 332, 121 
NW _ 1086. (2) To show breach of 
executory contract to form a partner- 
Ship. Jordan v. Cook, 159 Ga. 6, 124 
SE 686. : (3) To show that certain 
lands were not included in a part- 
nership agreement to purchase lands. 
Allison v. Perry, 130 Ill. 9, 22 NE 
492 [aff 28 Ill. A. 396]. (4) To show 
that certain bills and accounts paid 
by plaintiff were included in the con- 
tract of partnership, and that the 
parties operated thereunder. MHind- 
man v. Secoy, (Mo. A.) 218 SW 416. 
(5) To sustain a finding that defend- 


ant agreed to pay plaintiff the amount 


which plaintiff had originally invest- 
ed in the business. Bigham v. Tins- 
ley, 160 Mo. 605, 140 SW 1193 
[adopting op. 149 Mo. A. 467, 130 SW 
506]. (6) To show that defendants 
were to bear the expenses at the sell- 
ing end of the firm’s business and not 
charge any commission there. Bow- 
er v. Collinsworth, 187 Ky. 1, 218 SW 
455. (7) To sustain a finding of mod- 
ification of a contract of partnership 
in an action thereon. Ames v. Ames, 
113. Minn. 137-12 9% NIW 156.5 G8) ho 
sustain a verdict for defendant on 
cross petition for agreed percentage, 
in an action to recover real estate 
commission from plaintiff's former 


partner. Hewey v. Hall, 119 Kan. 
Sh eero oe eels ‘ 
{b] Evidence held insufficient: (1) 


To show breach of partnership con- 
tract.) ‘Taylor.v.) Murph, 37 -1Gar Ae 
36, 138 SE 856; Ansley v. Dooley, 155 
Ha. 114, 99S 595. (2) To show re- 
newal of partnership agreement. 
Ansley v. Dooley, supra. GED rel OF8" 
show that written partnership agree- 
ment had been tacitly altered so that 
partner could indulge in certain busi- 
ness within the scope of the agree- 
ment for his own benefit. Chambers 
v. Johnston, 180 Ky. 73, 201 SW 488. 

83. See cases infra this note. 

[a] Evidence held sufficient: (1) 
To sustain verdict that certain land 
was not partnership property. Mar- 
rast v. Smith, (Tex. Civ. A.) 53 SW 
707. (2) To warrant a finding that 
the parties owned property as ten- 
ants in common and not as partners. 
Blakeslee v. Blakeslee, 265 Ill. 48, 106 
NE 470. (38) To show that govern- 
ment lands, although entered in the 
name of a partner, were in fact con- 
sidered by him and his partners as 
partnership property, and that they 
were dealt with during the partner's 
lifetime with his knowledge as part- 
nership property. Johnson v. Hogan, 
158 Mich. 635, 123 NW 891, 37 LRANS 
889. (4) To sustain a finding as to 
the amount of wheat misappropriated 
by_the partnership’s agent. Farney 
v. Hauser, 109 Kan. 75, 198. P 178. 

[b}] Evidence held insufficient: (1) 
To show. that certain property was 
firm property. Budlong v. Budlong, 
43 Wash. 359, 86 P 559. (2) To show 
conclusively that the land was part- 
nership property, so as to prevent 
an action for partition prior to an 
accounting. Reemsnyder v. Reem- 
snyder. 75) Kan. 565;)89) PP lode 3) 
To show ownership by the firm of 
any property which a receiver could 
take charge of. Popham v. Sloan, 
198 Mo. A. 7, 194 SW 521. 

84. See cases infra this note. 

[a] Evidence held sufficient: (1) 
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losses,*° salary or compensation of a partner,®® 
fraud,§* damages,** or other matters involved in 


the case.®? 


[§ 282] j. Trial—(1) In General. 
concerning the course and conduet of trials in civil 
actions generally®® apply in actions between part- 


To show that a certain item was not) 


omitted from the partnership ac- 
counting. Wilson v. Runkel, 38 Wis. 
526. (2) To sustain a finding that 
a settlement between former partnels 
did not cover certain notes. White 
‘v. Turner, 206 Ky. 604, 268 SW 291. 
[b] Evidence held insufficient: (1) 
To overthrow a final partnership set- 
tlement. Varner’s App., 2 Mon. (Pa.) 
228, 16 A 98. (2) To authorize the 
court to open a partnership settle- 


eos Wilson v. Runkel, 38 Wis. 
526. 

85. See cases infra this note. 

[a] Evidence held sufficient: (1) 
To establish loss in a partnership 


venture. Floyd v. Efron, 66 Tex. 221, 
18 SW 497. (2) To show that one 
partner was not responsible for losses 
ineurred by the firm. Criado v. Gut- 
ierrez Hermanos, 37 Philippine 883. 
(3) To show that a partner did not 
abandon interest in profits from ex- 
change of properties. Edlin v. Moser, 
176 Ark. 1107, 5 SW(2d) 923. 

[b] 
To sustain judgment in favor of one 
partner for loss of future profits. 
Andreopulos ie Peresteredes, 95 
Wash. 282, 168 P 770. (2) To show 
that profits amounted to a sum found 
by the court. Kenney v. Trager, 158 


NYS 
86. See cases infra this note. 
[a] Evidence held sufficient: (1) 


To show that defendants were not to 
charge any commissions for their 
services. Bower v. Collinsworth, 187 
Ky. 1, 218 SW 455. (2) To sustain a 
finding that there was an implied con- 
tract to pay for the services of the 
cashier. Mondamin Bank vy. Burke, 
165 Iowa 711, 147 NW 148. (38) To 
support a finding that there was no 
agreement for the payment of wages 
in addition to a share of the profits. 
McDonald v. McKeen, 28 N. S. 329, 

{[b] Evidence held insufficient to 
sustain a partner’s claim for salary. 
Towle v. Hammond, 99 Fed. 510, 40 
CCA 498; Robertson v. Mechanics’ 
Trust, ete., Bank, 184 Ky. 287, 211 SW 
858. 


87. See cases infra this note. 

[a] Evidence held sufficient: (1) 
To show that a partner fraudulently 
withheld from his copartners part of 
lands which he agreed to buy for the 
partnership with money furnished by 


them. Azbill v. Wathen, (Ky.) 115 
SW 756. (2) To sustain a finding 
that defendants made fraudulent 


representations as to the value of 
property and the condition of the 
business, and concealed the use of 
partnership funds in acquiring prop- 
erty intheirown names. Lundquist v. 
Peterson, 134 Minn. 279, 158 NW 426, 
159 NW 569. (38) To sustain a find- 
ing that plaintiff believed and relied 
on representations of copartners and 
was induced thereby to transfer in- 
terest in the partnership to them. 
Lundquist v. Peterson, supra. (4) 
To show that defendant kept money 
which he represented was paid to a 
third person. Berau v. O’Connell, 71 
Hun 21, 24 NYS 597. (5) To sustain 
the jury’s finding of a partner’s de- 
ceit in selling land owned in common. 
Campanella v. Campanella,. (Cal. A.) 
265 P 327. (6) To Show that a part- 
ner secretly took title to property in 
another’s name to deprive his copart- 
ner of interest in the profits from the 
exchange. Edlin v. Moser, 176 Ark. 
1107, 5 SW (2d) 923. (7) To show 
such concealment, adverse pressure, 
bad faith, and willful violation of the 
letter, as well as the spirit, of the 
trust imposed by statute as justified 
defendant in dissolving the partner- 


Evidence held insufficient: (1) 
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ners.?! 


[S$ 281-288 


[§ 283] (2) Questions for Court and Jury. Un- 


der the rules applicable to the trial of civil actions 


The rules 


Ship... Gall sve-Marcum, “622 “iont. we, 
203 P 855. (8) To show that defend- 
ant, in violation of his obligations 
thereunder, attempted to purchase 
the land for himself. Stewart v. Sto- 
vall, 191 Ky. 508, 230 SW 929. (9) 
To show that defendant took a new 
lease of firm premises without his co- 
partner’s knowledge. Jansen v. Bel- 
lamore, 147 La. 900, 86 S 324. (10) 
To justify debiting plaintiff with cer- 
tain amounts representing goods tak- 
en by him without charging them to 
his account with the firm. Askew v. 
Odenheimer, 2 F. Cas. No. 587, Baldw. 
3880. (11) To show such waste, mis- 
management, and collusion on the 
part of one of the defendant partners, 
and probably loss to another defend- 
ant partner, as to make a prima 
facie case warranting the appoint- 
ment of a receiver. Whilden v. Chap- 
man, 80 S. C. 84, 61 SE 249. (12) To 
show that the action of defendant in 
selling under the option on time in- 
stead of for cash was.in good faith, 
and that hewtad tendered plaintiff all 
that was due under the contract, in 
a suit by one partner against another 
on a partnership contract containing 
an option of the purchase of an auto- 
mobile plant by a third party. Barley 
v. Sansberry, 68 Ind. A. 132, 119 NH 
1013. (13) To show that the price did 
not reasonably approximate a fair and 
adequate consideration for the inter- 
est purchased and that not all the in- 
formation in the possession of the 
purchaser, necessary to enable the 
seller to form a sound judgment of 
the value of what he sold, was com- 
municated to the seller, in an action 
by one partner to avoid an assign- 
ment of part of his partnership in- 
terest to his copartner on the ground 
of fraud. Baker v. Cummings, 4 App. 


(Dy E.). 230: 
88. See cases infra this note. 
{a] Evidence held sufficient to 


sustain verdict for amount of dam- 
ages found. Overstreet v. Merritt, 
186 Cal. 494, 200 P11; Weigle v. Rol- 


ler, 54 App. (D. C.) 164, 295 Fed. 
985; Moreland v. Bunker, (Iowa) 171 
NW 689; Axton v. Kentucky Bot- 


tlers’ Supply Co., 159 Ky. 51, 166 SW 


776, AnnCas1915D 74; Hagenaers v. 
Herbst, 30 App. Div. 546, 52 NYS 
360 [aff 164 N. Y. 603 mem, 58 NE 
1088 mem]; Hunter vy. Land, 81* Pa. 
296; Wilson. v. Hunt, (Dex sCiv.; A.) 
270 SW 263; McNeill v. Reid, 9 Bing. 
68, 23 ECL 489, 131 Reprint 540. 


89. See cases infra this note. 
[a] Evidence held sufficient: (1) 
To justify the conclusion of the 


trial court that the transaction con- 
ducted by defendant was not intend- 
ed or understood to be a firm trans- 
action. Shrader v. Downing, 79 
Wash. 476, 140 P 558, 52 LRANS 389. 
(2) To sustain the trial court’s find- 
ing that the rights of defendant as- 
signee in the patent were not ex- 
tinguished by the agreement for dis- 
solution of the partnership. Huhn v. 
Strong-Scott Mfg. Co., 265 Fed. 638. 
(3) To support a chancellor’s find- 
ing that a note and mortgage signed 
by all members of a partnership was 
for the individual debt of one part- 
ner. Ramsey v. Weedman, (Ark.) 
134 SW 1197. (4) To support a find- 
ing of the court. Beidler v. Shallen- 
berger, 42 Iowa 203. (5) To warrant 
judgment that plaintiff could not re- 
cover contribution for a firm debt 
which he claimed to have _ paid. 
O’Fiel. v."Kine, (Chex. (Civ. 44.) -23-Sw 
696. (6) To warrant a finding that 
plaintiff had not abandoned his con- 
tract with the owner prior to de- 
fendant’s secret purchase of the busi- 


generally®? it is for the jury to determine, under 
proper instructions of the court,°® 
questions of fact.°* So upon conflicting evidence it 


controverted 


ness from the owner, in an action 
for breach of contract-for the joint 
purchase of a business by_ plaintiff, 
defendant, and another. Weigle v. 
Roller, 54 App. (D. C.) 164, 295 Fed. 
985. (7) To support a chancellor’s 
finding ~that a note and mortgage 
signed by all members of a _ part- 
nership were for the individual debt 


of one partner. Ramsey v. Weed- 
Man, Supra. 
b] Evidence held insufficient: 


(1) To sustain werdict for plaintiff. 
Burdall y. Johnson, 122 Mo. A. 119, 


99 SW 2; Cudd V Whippo, (Tex. Civ. 
A.) 234 SW %06; Knopsnyder_ v. 
Quinn, °63='W. = Va. 5:07, 70).SH T3836: 


(2) To show misconduct or incapac- 
ity of defendant which would justify 
his removal as manager of firm busi- 
ness. Cameron v. Willis, (Alta.) 9 
WestLR 224. (3) To show release of 
a partner. by his copartners from a 
firm liability. Bodin v. MDucher, 
(Man.) 11 WestLR 145. (4) To show 
an agreement that a partner should 
pay compound interest on sums ad- 
vanced by the other partner. Boeing 
v. Fordney, 184 Mich. 153, 150 NW 
852. (5) To establish the correctness 
of expense bills sued on. Ansley v. 
Dooley, 155 La. 774, 99 S 595. 

90. See. Trial [38 Cyel12387- 
_ 91. See cases infra this note; 
infra §§ 283, 284. 

{a] Failure to offer proof.—In an 
action based upon an alleged part- 
nership agreement, where every ma- 
terial allegation of a bill is denied 
and no proof is offered to sustain it, 
the bill will be dismissed. Munhall 
v. Wiemann, 227 Pa. 34, 75 A 842. 

[b] Reference to auditor to state 
account: (1) Held matter within the 
court’s discretion in an action for 
malicious prosecution. Pierce iva 
Thompson, 6 Pick. (Mass.) 193. (2) 
Held necessary in an action on a 
promissory note. Whitaker v. Bled- 
soe, 34 Tex. 401. 

[c] Findings held to establish 
that the copartnership between plain- 
tiff and defendant seller was formed 
in view of the acquisition by plain- 
tiff of a half interest in the business 
of which defendant was the sole own- 


and 


er. . Steele: v- Scott, 192 Calp52n, e208 
P 342. , 

92. See Trial [38 Cye 1511]. 

93. See infra § 284. 

94. Ark.—tLyle v. Proctor, 2 SW 


(2d) 1085. 

Ga.—Branch v. Cooper, 82 Ga. 512, 
9 SE 1130; Rowell y. Fincher, 33 
Ga. A. 506, 126 SH 886. 

Ill.—Hartzell v. Murray, 127 Ill. A. 
608 [aff 224 Ill. 377, 79 NE 674]. 
See Matheny v. Lees, 193 Ill. A. 503. 

Iowa.—Carl v. Knott, 16 Iowa 379. 
et ge clay Vo Ryan.) Sisy.. Op: 
Md.—Barger v. Collins, 2 Gill & J. 


410 
N. H.—Lariviere v. Stratton, 81 N. 
EL peepee Ole AUre aos 
N. Y.—Dart v. Laimbeer, 107 N. Y. 
664, 14 NE 291, 1 Silv. A. 533. 
Pa.—Yohe v. Barnet, 3 Watts & S. 
ce Bailey v. Bailey, 77 Pa. Super. 


R. I—Topping ¥. Price, 141. A. 78 
English v. Keeher, 116 A 281. 

Tex.—Cage v. Cravens, (Civ. A.) 
297 SW 641. 

And see cases infra note 95. 

{a] For example: (1) As to prob- 
ability of future _ profits. Dare We 
Laimbeer, 107 N. Y. 664 mem, 14 NE 
291, 1 Silv. A. 583. (2) As to amount 
to which plaintiff was entitled as his 
share of the partnership profits. 
English v. Keeher, (R. I.) 116 A 281, 
(3) As to the balance due from one 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 283-285] 


is to be determined by the jury whether a partner- 
It is the duty of the court, however, 
to construe partnership agreements,®® and to deter- 
mine whether a partnership exists when the facts 
are undisputed and the inferences therefrom clear.°* 
Where the action is an equitable one tried before a 
referee, it is his duty, the evidence being in conflict, 
to determine whether a partnership exists.°* 

The rules relating to 
instructions to the jury in civil cases generally®® 
govern and control the instructions in actions be- 
Thus it is the trial court’s duty, 


ship exists.°° 


[§ 284] (8) Instructions. 


tween partners.* 


partner to another. Barger v. Col- 
lins, 2 Gill & J. (Md:) 410: (4) As 
to the agreed purchase price of in- 


terest in a partnership. Bailey v. 
Bailey, 77 Pa. Super. 156. (5) As to 
a loan of money and a promise to 


repay. Hartzell v. Murray, 127 Ill. 
AeVGOS. fate 224 Mle 80319 NEY 674]. 
(6) As to the amount of damages 
sustained as*the result of breach of 
contract. Evans v. Ryan, 8 Ky. Op. 
720. (7) As to whether the parties 
agreed that defendant should pay a 
eertain account. Carl v. Knott, 16 
Iowa 379. (8) As to whether a part- 
nership was abandoned by mutual 
consent. English v. Keeher, (R. I.) 
116 A 281. (9) As to whether there 
had been an accounting and settle- 
ment. Topping v. Price, (R. L) 141 
A 78. (10) As to whether partners’ 
joint offer to sell or buy interest of 
other partners jointly was made in 
good faith. Cage v. Cravens, (Tex. 
Civ. A.) 297 (SW. 6415 G1) As. to 
whether stolen cars, for which plain- 
tiff settled, had been bought by part- 
nership or plaintiff individually. 
Lyle v. Proctor, (Ark.) 2 SW (2d) 
1085. (12) As to whether the parties 
agreed that defendant should hold 
stock until it sold at a certain price 
per share. Morgan v. Child, 47 Utah 
417, 155 P 451. (13) As to whether 
plaintiff had performed conditions 
precedent to the recovery of the val- 
ue of the partnership interest sold 
defendant. Rowell v. Fincher, 33 Ga. 
A. 506, 126 SE 886. (14) As to wheth- 
er an inventory of partnership prop- 
erty was taken substantially as 
agreed by the parties, or, if not, 
whether the departure was by, agree- 
ment between them. Lariviere v. 
Stratton, 81 N. H. 17, 120 A 846. (15) 
As to whether a partner’s delivery of 
a statement of partnership liabilities 
and assets to the attorney of his co- 
partner, in the latter’s absence from 
the city on the date set for compu- 
tation, and payment by him of the 
purchase price of his partner’s inter- 
est, and delivery of a detailed list 
to such copartner himself four days 
afterward, substantially complied 
with the contract, even if perform- 
ance on the exact date was essential. 
Lariviere v. Stratton, supra. 

[b] Evidence for jury: (1) As to 
whether there was a definite, certain, 
and binding contract. Webster v. 
Beau, 77 Wash. 444, 187 P 1013, 51 
LRANS 81. (2) As to whether part- 
ners’ joint offer to sell or buy inter- 
est of other partners jointly was 
made in good’faith. Cage v. Cravens, 
(Tex, Civ. A.) 297 SW 641. (3) As 
to question of probability of profits 
for unexpired term. Dart v. Laim- 
erer, 107 N. Y. 664 mem, 14 NE 291, 
1 Silv. A. 533. 


95. Ill.—Blain v. Desrosiers, 39 


iON aX )S 

Mass.—Adamson vy. Guild, 177 
Mass. 381, 58 NE 1081. 

Okl.—J. P. Martin Co. v. O’Connor, 
£20 OL 92.250) Pe 529% JINation— vi 
Savely, 66 Okl. 229, 168 P 805; Cobb 
vy. Martin, 32 Okl. 588, 123 P 422; 


Strickler v. Gitchel, P44OK1. 523, 778 
P94: 
Pa.—Roop w. Roop, 3 Phila. 364. 
Tex.—Dove v. Coleman, (Civ, A.) 
234. SW. 9173 omax! Vv. .Drull, (Civ. 
A.) 232 SW 861. 
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or of any other 


the legal injury 
Utah.—Morgan v. Child, 47 Utah 
AI al Gouger Bil. ‘ 

[a] For example, in an action 
based on plaintiff’s claim of partner- 
Ship, the court was not required per- 
emptorily to instruct the jury to find 
there was no partnership because of 
the fact that plaintiff introduced in 
evidence the sworn pleadings of de- 
fendant denying partnership, there 
being other evidence introduced by 
plaintiff affirming the partnership. 
Dove v. Coleman, (Tex. Civ. A.) 234 
SW 9n7: 

Partnership as question for jury 
see supra § 140. 

96. Conn.—Hveritt v. Chapman, 6 
Conn. 347. 

La.—Turregano v. Barnett, 127 La. 
620, 538 S 884. 

N. Y.—Binder v. Kessler, 200 App. 
Div. 40, 192 NYS 653. 

Tex.—Whitaker v. Bledsoe, 34 Tex. 


401. 

Utah.—Paggi v. Skliris, 54 Utah 
fehtely IMPS) EM oT Wop eretevinl ie KOlonu lel, ZY 
Utah 417, 155 P 451. 

[a] Agreement construed.—Arti- 
eles of copartnership providing for 
the establishment of a store, and in 
connection therewith an employment 
office to supply labor to a certain 
power company, and providing that a 
partner who, prior to creation of the 
partnership, had an agreement with 
the power company to furnish all 
foreign labor required by such com- 
pany “is to act as the treasurer of 
said copartnership and to furnish all 
foreign labor on said construction 
work, for which he is to receive in 
full payment thereof one-third of the 
net profits of said copartnership,” 
construed so that compensation re- 
ceived for labor furnished the com- 
pany according to the partner’s agree- 
ment with the company became a 


part of the partnership income. 
pees v. Skliris, 54 Utah 88, 179 P 


(A.) 
den 215 Ala. 


97. Ala.— Johnson vy. Inman, 
112 S 187 [certiorari 
645, 112 S 188]. 
pie ene tvenlit v. Chapman, 6 Conn. 
Del.—Robinson v. Green, 5 Del. 
115; Gilpin _v. Temple, 4 Del. 190; 
Beecham v. Dodd, 3 Del. 485. 
Bane alley v. Ferguson, 39 Ill. A. 
La.—Turregano v. Barnett, 127 La. 
620, 538 S 884. 
Mich.—Kingsbury v. Tharp, 61 
Mich. 216, 28 NW 74. 
N. Y.—HEvans v. Warner, 20 App. 
Dilivea see oN Sil 6. 
ree C.—Covington vy. Leak, 88 N. C. 
Porto Rico.—Sobrinos de Ezguiaga 
v. Munitiz, 11 Porto Rico 100. 
+ C.—Terrill,v. Richards, 10 S. C. 
a ADE 
Wash.—Smith v. Imhoff, 89 Wash. 
ANS.) 154 P7938. 
98. Healy v. Clark, 120 N. Y. 642 
mem, 24 NE 316, 2 Silv. A. 586. 
99. See Trial [38 Cyc 1594 et seq]. 
1. See cases infra notes 2-4. 
2. Morgan v. Child, 47 Utah 417, 
TS Dpto le 
[a] Issue as to partnership should 
not be submitted without furnishing 
the jury with a guide to the deter- 
mination of what constitutes a part- 
nership. Coody v. Shawver, (Tex. 
Civ. A.) 161 SW 985. 
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on request, to state the correct legal principles gov- 
erning the right or liability of partners in the par- 
ticular case,? the questions to be decided by the 
jury, and those to be determined by the court,*® and 
to refuse improper requests for instructions.* 

[§ 285] k. Damages. 
to compensatory damages in civil actions generally® 
the measure of damages in a suit by a partner 
against his copartner for the violation of his duty 
as a partner, or for breach of the partnership articles 


Under the rules applicable 


contract, depends on the extent. of 
inflicted.® In actions for breach of 


[b] Instruction held not mislead- 
ing.—An instruction that, if the pur- 
chase of horses by plaintiff was un- 
der an agreement by which defend- 
ant was to have a third interest up- 
on paying plaintiff a third of the 
| price, unless he paid within a rea- 
sonable time he would not be a part- 
ner, was not erroneous as authoriz- 
ing a finding that failure so to pay 
would dissolve the ‘partnership. 
Coody v. Shawver, (Tex. Civ. A.) 161 
SW 935. 

3: Morgan v. Child, 47. Utah® 407%, 
15.5 (Pe 45ie 

Questions for court and jury see 
supra § 283. 

4. Morgan v. Child, 47 Utah 427, 


LG P 451. And see cases infra this 
note. 
[a] Refusal to submit issue as to 


unnecessary party held proper. Sim- 
one v. Simons, (Tex. Civ. A.) 258 SW 

{[b] Instructions held proper un- 
der evidence.—(1) As to advance- 
ments. Hartzell v. Murray, 224 111. 
BN rai (INE DNase [Ren irekilrAr, AU. NST 
(2) As to effect of defendant’s failure 
to agree on determining the value of 
partnership interest in the manner 
employed. lLariviere v. Stratton, 81 
INE GEL, 20 A Sia 6s 

{c] Instructions held not justified 
by evidence.—(1) An instruction that 
“the best evidence of a partnership 
is sharing between the alleged part- 
ners of all the profits and losses” is 
erroneous where theré was no evi- 
dence as to sharing losses. Briges 
v. Kohl, 132 Tll. A. 484, 487. (2) An 
instruction that defendant was enti- 
tled to notice of the deficiency in fail- 
ing to fulfill his obligation so that he 
might do so is not called for when 
he neither pleaded nor proved want 
of notice. Jowers v. Baker, 57 Ga. 
81. (3) It was error to instruct the 
jury, authorizing them to consider 
profits from the partnership in the 
absence of evidence to show that the 
partnership made any profits. Grier 
v. Strother, 111 Mo. A. 386, 85 SW 
976. (4) An instruction for a direct- 
ed verdict for defendant is not jus- 
tified when plaintiff's pleading and 
proof show that the item in question 
was the only partnership item un- 
adjusted. Dowart v. Ball, 71 Nebr. 
173, 98 NW 652, 8 AnnCas 766. ; 

{d] Instructions held not justified 
by pleadings.—(1) As to terms of 
contract. Jowers v. Baker, 57 Ga. 
81. (2) Directed verdict for defend- 
ant. Dorwart v. Ball, 71 Nebr. 173, 98 
NW 652, 8 AnnCas 766. 

{e] Instructions held misleading. 
—(1) As to degree of proof required. 
Briges ve Kohl, 132) Mi, yA, eae (a)) 
As to necessity of signing contract 
in order to bind plaintiff. Dunham 
v. Hafner, 5 App. Div. 480, 38 NYS 
1060. 

{f] Instructions held erroneous.— 
(1) As to elements essential to con- 
stitute partnership between the par- 
ties. Gillis v. Hstroff, 31 Ga. A. 501, 
121 SE 339. (2) As to computation 
of interest at what the jury believed 
to be the current or usual rate. Cros- 
by v. McDermitt, 7 Cal. 146. 

5. See Damages § 166 et seq. 

6. Cal.—Overstreet v. Merritt, 186 
Cal. 494, 200 P 11. 

Kan.—Gilbert v. Grubel, 
476, 108 P 798. 


82 Kan, 
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a partnership contract an element of damages to be 
considered is the probable profits plaintiff would 
have made had not the partnership been wrongfully 
Speculative and contingent profits can- 
not, however, be recovered,® although the mere fact 
that the profits might prove difficult of ascertain- 
If there is no prob- 
ability of any profits, there can be no recovery of 
Losses and expenses in- 
curred by plaintiff in preparing to carry out his part 
of’ the contract are recoverable as part of the dam- 
ages caused by the breach thereof,'? and such re- 
covery has been allowed, even though plaintiff did 
not prove that the firm had made any profits.?? 


dissolved.” 


ment does not defeat recovery.°® 


compensatory damages.?° 


Pee ere v. Manning, 4 Md. 


Minn.—Corcoran vy. Sumption, 79 
Minn. 108, 81 NW 761, 79 AmSR 428. 

N. Y.— Bagley Vv. Smith, AOLAIN,. EY 
489, 61 AmD 756, Seld. 109, 19 HowPr 
te ‘Barclay Vv. Barclay, 173 App. Div. 
548, 158 NYS 1045; White v. Rode- 
mann, 44 App. Div. 503, 60 NYS 971; 
Van Ness v. Fisher, 5 Lans. 236. 

Pa.—McCollum v. Carlucci, 206 Pa. 
312, 55 A 979, 98 AmSR 780. 

Wash.—Webster v. Beau, 77 Wash. 
444, 137 P 1013, 51 LRANS 81; Finn 
v. sOune 50 Wash. 5438, 97 P 741. 


Aa Vas L 102 W. 
Va. 550, 136 SH 33. 

Can.—Findlay v. Howard, 58 Can. 
S. C. 516, 47 DomLR 441 [mod 27 
Que. K. B. 375 (mod 51 Que. Super. 
385) ]. 

[a] For example (1) where de- 
fendant agreed to sell plaintiff a half 
interest in his business, plaintiff to 
work for it until the profits, which 
defendant was to take, amounted to 
eight hundred dollars, at which time 
plaintiff's share in the business was 
to be considered fully paid for, and 
defendant breached the contract 
when the profits amounted to seven 
hundred and seventy-nine dollars and 
fifty-two cents, the measure of dam- 
ages is the reasonable value of the 
property which plaintiff was to re- 
ceive and which he had earned with- 
in a mere trifle. Gilbert v. Grubel, 
Son dane 4 76,0408 (Rs 98s 2 Ce) Where 
a contract contemplated a sale of the 
good will and firm name by one mem- 
ber to the other on the happening of 
a future contingency, to be repaid 
by an annual percentage of the net 
income,as “‘rental,’’ on breach by the 
buyer, the remedy was to recover 
the annual rental, and not an undi- 
vided half of the business and prof- 
its: Barclay v. Barclay, 172 App. 
Div. 548, 158 NYS 1045. (3) Where 
defendant, concealing from plaintiff 
that he had given a third person an 
option to buy their partnership prop- 
erty for thirty-five thousand dollars, 
and making false representations, 
bought of plaintiff his half interest 
ohn a much lower basis, plaintiff’s 
measure of damages was the dif- 
ference between the amount he re- 
ceived of defendant and one half of 
what the third person paid defendant. 


Finn v. Young, 50 Wash. 543, 97. P 
741. 
{b] Executed or executory con- 


tract.—The measure of damages for 
breach of an executory or an execut- 
ed contract of partnership is the 
same. Ramsay v. Meade, 387 Colo. 
465, 86 P 1018. 
[e] Damage not shown.—Mueller 
Va Ne 173 DU RAL TA: 
Cal._—Fitts v. Mission Health, 
Si Shop, 58 Cal. A. 362, 208 P 691. 
Colo.—Ramsay Vv. Meade, 37 Colo. 


465, 86 P 1018. 
Conn.—Maguire v. Kiesel, 86 Conn. 


453, 85 A 689. 

Ga.—Tygart vy. Albritton, 5 Ga, A. 
412, 63 SE 521. 

Ida.—Delay v. Foster, 34 Ida. 691, 
203 P 461. 
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tion. 


Iowa.—Rule v. 117 Iowa 


419, 90 NW °811. 


McGregor, 


Kan.—Brown v. Hadley, 43 Kan. 
267, a8 P 492. 
NY ¥—Bagley, v.. Smith; 107N. YY 


489, Seld. 109, 19 HowPr ie 61 AmD 
756 [aff 4 N.Y. Super. 651]; Locke 
v. Filley, 14 Hun 1389; Schnitzer v. 
Josephthal, 122 Mise. 15, 202 NYS 77 
[aff 208 App. Div. 769 mem, 202 NYS 
952 mem]. 


Okl.—Farwell v. Wilcox, 73 Okl. 
230, 175 P 936.4 ALR 156. 
Pa,—Canfield V. Johnson, 144 Pa. 


61, 22 A 974; Hunter vy. Land, 81* 


Pa. 296. 
Wis.—Treat v. Hiles, 81 Wis. 280, 
50 NW 896. 


Eng.—Gale v. Leckie, 2 Stark. 107, 
3 ECL 337, 171 Reprint -588. 

Que.—Howard v. Findlay, 51 Que. 
Supers 385" [mods 27) Que Ke By1375, 
and mod on other grounds 58 Can. 
S. C. 516, 47 DomLR 441]. 

Sask. — Whitby Vv. Widen, 68 
DomLR 206, [1922] 2 WestWkly 1216. 

[a] The fact that plaintiff enters 
into business on his own acccunt, 
after such breach, does not limit his 
claim for damages to the profits 
which would have accrued to him in 
the firm prior to such new employ- 
ment. Bagley v. Smith, 10 N. Y. 489, 
Seld. 109, 19 HowPr 1, 61 AmD 756 
[aff 4 N. Y. Super. 651]. ; 

8. Cal.—Overstreet v. Merritt, 186 
Cal. 494, 200 P 11. 
Nebr.—Cox y. Bell, 108 Nebr. 831, 
189 NW 369. 
ae Y.—Van Ness v. Fisher, 5 Lans. 

Pa.—McCollum _ v. Carlucei, 206 
PA Po 2 ODI AN O10, Boe eAINIOn, 1Us0e 
Delp v. Edlis, 190 Pa. 25, 42 A 462. 

Tenn.—McWhirter v. Douglass, 1 
Coldw. 591. 

Wash.—Webster v. Beau, 77 Wash. 
444, 137 P 1013, 51 LRANS 81. 

[a] For example, where the con- 
tract contemplated the establishment 
of a future business in a remote and 
sparsely settled country, under dan- 
gerous and adverse conditions. Web- 
ster v. Beau, 77 Wash. 444, 137.P 
1013, 51 LRANS 81. 

[b] Business not established.— 
“When the business is in contem- 
plation, but not established, profits 
that may be anticipated therefrom 
are too speculative, uncertain, and 
conjectural to become a basis for the 
recovery of damages in an action for 
the subsequent loss of such prof- 
its.” Webster v. Beau, 77 Wash. 444, 
452,137 P 1013, 52 LRANS 871. 

Uncertain, speculative, and con- 
tingent asp aa ar generally see 
Damages §§ 8 i 

9. Rule v. “McGregor, 
419, 90 NW 811. 

10. Jones v. Morehead, 3 B. Mon. 
(Ky.) 377; Sandias v. Mustacchi, 153 
App. Div. 810, 1388 NYS 875; Van 
Ness v. Fisher, 5 Lans. (N. Y.) 236. 

[a] TIllustration.—Where a_con- 
tract to form and continue a partner- 
ship for a year allowed plaintiff, who 
furnished no part of the capital, a 
weekly drawing account in anticipa- 
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Plaintiff cannot recover for loss of prospective prof- 
its and also for expenses!® or lossest* which he has 
incurred in preparation for performance. 
no time was fixed for the duration of the partner- 
ship,?® or when plaintiff is unable to show with rea- 
sonable certainty what the prospective profits would 
have been,!® he may recover as damages for the 
eviction or wrongful dissolution the reasonable value 
of his time less any sum or profit which he has re- 
ceived from defendant or the firm prior to dissolu- 
When the action is for wrongfully dissolving 
the partnership prematurely, the measure of dam- 
ages has been held to be what the interest of plain- 
tiff would have sold for.+? 


Where 


If plaintiff has paid a 


tion of profits, amd the firm made no 
profits, plaintiff could recover only 
nominal damages for defendant’s 
breach of contract to continue the 
firm for a year. Sandias v. Mustac- 


chi, 153 App. Div. 810, 138 NYS 875. 
11. Ark.—Sneed v. Deal, 53 Ark. 
152,-t38° SwW 703. 
Cal.—Overstreet v. Merritt, 186 


Cal. 494, 200! P 11. 

Wash.—Andreopulos v. Perestere- 
des, 95 Wash. 282, 163 P 770; Web- 
ster v. Beau, 77 Wash. 444, 137 P 
101s, 51 LRANS 81. 

ng.—Gale v. Leckie, 2 Stark. 107, 
3 BCL 337, 171 Reprint 588. 

Sask.—Whitby Vv. Widen, 68 
DomLR 206, [1922] 2 WestWkly 1216. 

[a] For example losses and ex- 
penses incurred: (1) In endeavoring 
to induce defendant to assume the 
partnership relations as agreed by 
him. Whitby v. Widen, (Sask.) 68 
DomLR 206, 11922] 2 WestWkly 1216. 
(2) For repairs made in a building 
in contemplation of occupancy by the 
firm. Sneed v. Deals 53 Ark. 152, 13 
SW 702. (3) In sacrificing his ex- 
isting business. Overstreet v. Mer- 
ritt, 136 Cal, 7494... 200s Pd fe (4) Sian 
his inability to secure other occupa- 
tion. Whitby v. Widen, supra. 

[b] Amount of advances.— When 
plaintiff advances money to defend- 
ant upon the understanding that it 
was to be applied to the formation 
of a partnership between them, and 
defendant refuses to complete the 
contract, the money may be recovered. 
Child v. Swain, 69 Ind. 230; Kerri-. 
gan v. Kelly, 17 ‘Mo. 275; White v. 
Rodemann, 44 App. Div. 503, 60 NYS 

71 

[c] If plaintiff shows that he re- 
linquished a valuable appointment in 
order to enter the partnership, what 
he lost by such relinquishment may 
be considered by the jury in fixing 
his damages. McNeil] v. Reid, 9 
Pee 68, 28 MCL 489, 131 Reprint 

[ad] Prospective damages.—W here 
the partnership could be dissolved by 
either party at any time, plaintiff is 
pntisieni only to the damages which 
he has sustained up until the time of 
notice by defendant of his intention 
not to form the partnership. Skin- 
ner v. Tinker, 34 Barb. (N. Y.) 333. 

12. Andreopulos v. Peresteredes, 
95 wo 282, 168-P 770. 

Tygart v. Albritton, 5 Ga. A. 
412° 63 SH 521. 

14, Overstreet v. Merritt, 186 Cal. 
4945 20022) Mi): 

15. Sapirie v. Fry, 82 Ind. A. 469, 
as NE 886; Ball vi Britton, 58 Tex. 

16. 
NW 

17. Bagley v. Smith, 10 N. Y. 489, 
61 AmD 756, Seld. 109, 19 HowPr 1; 


one v. Bell, 108 Nebr. 831, 189 


Reiter v. Morton, 96. Pawz29- Ad- 
dams v. Tutton, 39 Pa. 447. But see 
McCollum v. Carlucci, 206 Pa. 312, 


55 A979, 98 AmSR 780 (the measure 
is what the contract was worth to 
the wronged partner, not what it 
would sell for). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 285-288] 


premium for his interest in the firm the amount of 
recovery is a part of the premium depending on 
how much of the contracted term has not expired.*® 
When this rule is applied there can be no recovery 
for prospective profits.1® If the agreement bctween 
the parties is incomplete, plaintiff is not entitled to 
recover for services rendered in the expectation of a 
new agreement which defendant refused to ex- 
ecute.*° : 

Expulsion of partner. A partner, expelled for 
substantial breach of the partnership agreement, 
ean only claim what was his at the time of the ex- 
pulsion,?! and prospective damages are not recover- 
able.?? 

Detention or failure to furnish funds. The meas- 
ure of damages for wrongful detention of money”* 
or for failure to furnish an agreed share of the 
funds?‘ is the interest thereon. 

Failure to pay debts. The measure of damages 
for breach of a contract to pay certain debts upon 
dissolution is the amount of the debts involved.?> 

Waiver. A partner suing for dissolution is not 
entitled to damages because the firm is dissolved by 
reason of defendant’s acts.?® : 

[§ 286] 1. Judgment. The successful party in a 
litigation between partners is entitled to such a 

18. Corcoran v. Sumption, 79 Minn. 


108, 81 NW 761, 79 AmSR 428. 
fa] For example, where the pre- 
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judgment as the pleadings and proof warrant,?? but 
the judgment, in accordance with general rules,?® 
must conform to the pleadings, issue, and proof.?° 


’ Kven when the losing party has a good defense, if 


he fails to interpose it a judgment against him will 
be conclusive,*° unless it is reversed for some other 
cause.*t Where an action of replevin is dismissed 
because there had been no accounting, the judgment 
should show clearly that the rights and equities of 
the parties had not been adjudged in the case.?2 

[§ 287] m. Execution.?? When the creditor part- 
ner enforces his execution against the debtor part- 
ner’s interest in firm property and buys in such in- 
terest, he does this subject to the rights of partner- 
ship ereditors.** Moreover he is bound to act with 
perfect fairness toward the debtor partner, and must 
do nothing tending to depress the value of the in- 
terest which he purchases.*®> If he pays for such 
interest with firm money, the sale and purthase do 
not oust the debtor partner from the firm.?® 

[§ 288] D. Actions between Partner and His 
Firm.*’ In accordance with the rules relating to 
actions between partners generally?® an action at 
law is not ordinarily maintainable between a part- 
ner and his firm.*? 


solution of their firm, and it appeared /Martling, 108 Kan. 798, 196 P 1058. 
that one debt only was owing to the 33° 
firm, plaintiff was entitled to judg- 


- Executions generally see Ex- 
ecutions 23 C. J. p 281. 


mium paid was three thousand dol- 
lars and defendant dissolved the part- 
nership, which was to continue for 
five years, at the end of one year, 
plaintiff recovered .two thousand 
four hundred dollars or four fifths of 
the amount paid, that being consid- 
ered the amount unused in the busi- 
ness. Corcoran v. Sumption, 79 Minn. 
108, 81 NW 761, 79 AmSR 428. 

19. Corcoran v. Sumption, supra. 

20. White v. Rodemann, 44 App. 
Div. 503, 60 NYS 971. 

21. Schnitzer vy. Josephthal, 122 
Mise. 15, 202 NYS 77 [aff 208 App. 
Div. 769 mem, 202 NYS 952 mem]. 

22. Schnitzer v. Josephthal, supra. 

[al Extraneous circumstances af- 
fecting probability of profits.—In fix- 
ing the amount of damages in an ac- 
tion by one partner against another 
for dissolving the firm before expira- 
tion of the term, the court may con- 
sider what the effect of the World 
War would have been upon the prof- 
its of the firm had it continued in 
existence as well as other facts oc- 
curring before and after dissolution 
which would affect such _ profits. 
Howard v. Findlay, 51 Que. Super. 
885 [mod 27 Que. K. B. 375, and mod 
on other grounds 58 Can. S. C. 516, 
47 DomLR 441]. 

Measure of damages for loss of 
profits generally see Damages § 199. 

Prospective and anticipated conse- 
quences generally see Damages §§ 

—95. 

23. Benedetto v. Di Bacco, 83 W. 
Va. 620, 99 SE 170. 

24. Krapp v. Aderholt, 42 Kan. 
247. 21 P 1068; Delp. v.. Hdlis,- 190 
Pa. 25, 42 A 462. 

25. Gillen v. Petres, 39 Kan. 489, 
18-P) 613. 

26. Feinbloom v. Friedman, 211 
App. Div. 72, 206 NYS 617. 

Actions for dissolution generally 
see infra §§ 900-1007. 

27. Percival Bank v. Farmers’ 
Nat. Bank, 179 Iowa 733, 162 NW 21; 
Whitesides v. Collier, 7 Dana (Ky.) 
283; Cheeseman v. Sturges, 22 N. Y. 
Super. 246; Kiel v. Sabert, 46 Phil- 
ippine 193. See Brinley v. Kupfer, 
6 Pick. (Mass.) 179 (holding that, 
where plaintiff sued for the balance 
due him from defendant on the dis- 


* 


ment for the balance 
proved, upon executing a release to 
defendant of the outstanding debt). 

[a] On rescinding contract of 
partnership court granted judgment 
for plaintiff for: Repayment by de- 
fendant of the sum paid in by plain- 
tiff and interest thereon from April 
5, 1918, which probably was the 
date paid in; a lien for these amounts 
on the surplus assets after discharge 
of the bona fide partnership liabil- 
ities; subrogation to the rights of the 
partnership creditors in respect of 
the payments made by plaintiff to 
them; indemnification by defendant 
of piaintiff against the partnership 
debts and liabilities. Maize v. Mc- 
Farlane, 16 OntWN 349. 

28. See Judgments §§ 87-105. 

29. Dikis v. Likis, 187 Ala. 218, 65 
S 398; Bower v. Collinsworth, 187 
Ky. 1, 218 SW 455; Reed v. McCon- 
nell, 183 N.Y. 425, 31 NI) 22. 

[aj] For example (1) in a suit to 
declare a trust in a.lease the limit 
of relief is to have it decreed a part- 
nership asset. Dikis v. Likis, 187 
Ala. 218, 65 S 398. (2) Where a part- 
nefship contract provided for equal 
division of certain profits on the 
sale of cattle, and plaintiff sued on 
certain specific transactions and not 
for settlement of the partnership, his 
recovery must be confined to those 
transactions and should not embrace 
transactions not specifically pleaded. 
Bower v. Collinsworth, 187 Ky. 1, 218 
SW 455. (3) In an action for breach 
of a partnership contract void un- 
der the statute of frauds plaintiff 
cannot recover the value of his con- 
tribution to the firm under provisions 
of the contract, as such recovery 
would be founded on a different cause 
of action from that pleaded. 
- MeConnell, 133 N. Y. 425, 31 NE 


30, Johnson-Maakestad vy. 
son, 44 Ill. A. 598; Kunneke v. Ma- 
pel, 60 Oh. St. 1, 53 NE 259; 
v. Putnam, 107 Wis. 155, 82 NW 1077, 
83 NW 288; Logan v. Dixon, 73 
Was: 633, 41 NW -7138;" Tolford v. 
Tolford, 44 Wis. 547. 

Si. ~Laylor iv. Watts, 120 SW 388. 
14 KyL 451; Bowman y. O’Reilly, 31 
Miss. 261. 

32. Amusement Syndicate Co. v. 


alleged and 34. 
) 


eas eee v. Bisland, 9 Rob. 

35. Perrens v. Johnson, 3 Smale 

& G. 419, 65 Reprint 720. 

36. Helmore v. Smith, 35 Ch. D. 
436; Habershon v. Blurton, 1 De G. 
& Sm. 121, 63 Reprint 998. 

37. Cross references: 

Action by assignee of obligation be- 
tween firm and partner or copart- 
ner see infra § 475. 

Actions between: 

Partners see supra §§ 250-287. 

Survivor and deceased partner’s 

Peper e ey cs see infra §§ 731- 


Actions for dissolution and account- 
ing see infra § 900 et seq. 

Distribution and settlement between 
partners see infra § 834 et seq. 

38. See supra §§ 250-265. 

39. Ala.—Newsoman vy. Pitman, 
98 Ala, 526,12 S 412; Tipton v. Nance, 
4 Ala. 194. . 
ae a ea a v. Denslow, 14 Conn. 


Ga.—Gilbert v. Fountain Lodge, 80 
ee ae 4 SH 905, 12 AmSR 255. 

.—Ebers v. Dettmering, 2 f 

AGL OOo; Dae. = eee 

TIowa.—Hanley v. Elm Grove Mut. 

Tel. Co., 150 Iowa 198, 129 NW 807. 

Mich.—Kalamazoo Trust Co. v. Mer- 


rill, 159 Mich. 649, 124 NW 597; 
Learned v. Ayres, 41 Mich. 677, 3 
NW 178. 


N. H.—Burley y. Harris, 8 ; 5 
233, 29 AmD 650. one: 
cen a ee v. Wright, 61 Pa. 
coe I.—Dowling v. Clarke, 18 R. T. 

Eng.—Mainwaring v. Newman, 2 B. 
& P. 120, 126 Reprint 1190; Foster 
v. Ward, Cab. & E. 168;- Richardson 
v. Bank of England, 4 Myl. & C. 165, 
18 EngCh 165, 41 Reprint 65. See 
Bosanquet v. Wray 6 Taunt. Digitem Li 
ECL 771, 128 Reprint 1167 (no legal 
contest could subsist between a 
partner and his copartners on the 
one side, and ‘himself on the other 
side). 

[a] Rule applied to action by in- 
dorsees of promissory note against 
indorsers. Mainwaring v. Newman, 
2 B. & P. 120, 126 Reprint 1190; 
Foster v. Ward, Cab. & EB. 168. 
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VI. RIGHTS AND LIABILITIES AS TO THIRD PERSONS* 


[§ 289] A. Representation of Firm by Partner*°® 
—1. In General—a. Application of Principles of 
Agency. A partnership ordinarily acts through one 
of the individuals composing it;* and therefore the 
law of ageney,*? of which the law of partnership is 
said to be a branch,*® mainly, although not exclu- 
sively, governs the prineiples on which a partner 
acts for and binds his copartners in dealings with 
A partnership is, in effect, a con- 
tract of mutual agency, each partner acting as a 
principal in his own behalf and as agent for his co- 
the functions, duties, rights, and la- 
bilities of the partners in a great measure compre- 
hend those of agents,*® and the general rules of law 
appheable to agents apply with equal force in deter- 
mining the rights and habilities of the partners. cai 
The basis of the liability of the partners is the fact 


third persons.*# 


~ 245 
partners ;*° 


40. Cross references: 

Account stated by partner see Ac- 

counts and Accounting §§ 325, 326. 
Affidavit in behalf of firm see Affi- 

davits § 24. 

Bank deposits in firm name see Banks 

and Banking § 324. 

Bankruptcy discharge of partner from 

debts of firm see Bankruptcy § 649. 
License and registration of partner- 

ship motor vehicles see Motor Ve- 

hicles § 
Mining partnerships see Mines and 

Minerals §§ 796-819. 

41. Durie v. U.S. 20 BE. -(2d) 7 589 
[certiorari den 275 U. S. 563 mem, 
48 SCt 121, 72 L. ed. 428]. 

42. See Agency 2 C. J. p 404. 
Ala.—Cummings v. S, Funken- 
Steing@or Ji Aula a Awe eel eS soo 
ive mbernys6 JAla, BAS (658) -Silees 
150. 

Ark.—Stephens v. Neely, 161 Ark. 
114, 255 SW 562, 45 ALR 1236. 

Conn,—Lapenta v. Lettieri, 72 Conn. 
377, 44 A 730, 77 AmSR 315. 

N2Y.— Kane vi Sarria;> 69) INe GY. 
24, 25 "AmR> 128. 


Bng.—Wheatcroft v. Hickman, 9 


GY BN, S. 47, 99 DCL 47,142 Re- 
DEIN LOMO Ee ay Casi 268. sie ve- 
print 431. 

44. U. S.— Irwin v. Williar, 110 U. 


S. 499, 4 SCt 160, 28 L. ed. 225. 
Ala.—Cummings v. S. Funkenstein 


Cover Ada ee AGE peo dee SoA Sinn Oia Vis 
Perry, 16 Ala. A. 658, 81 S 150. 
Ark.—May v. Hwan, 169 Ark. 512, 
275 SW 754; Stephens v. Neely, 161 
Ark. 114, 255 SW 562, 45 ALR 1236. 
Conn.—Pease v. Cole, 53 Conn. 53, 
22 A 681, 55 AmR 53. 


N. Y.—Ann Arbor First Nat. Bank 
v. Farson, 226 N. Y. 218, 123 NE 490; 
Pringle v. Leverich, 97 N. Y. 181, 49 
Knees Kaine we. Sarnia. 69) Nowy. 
24, 25 AmR 128; Gates v. Beecher, 60 
INE, NE Bulk aah) AmR 207 [aff 3 Thomps. 
Solos 404]; Worrall v. Munn, 5 N. 
Wowace; 239) 55 AmD 330. 

Okl.— Watkins v. Huff, 101 Okl. 5, 
222 PB 693. 

Pa.—Vautier’s HEst., 18 Pa. Dist. 

oO. 

“The whole authority of a partner 
to act for his copartners and to 
bind them and their interest in the 
copartnership property is founded up- 
on the common law _ doctrine of 
agency. So far as he acts for his 
partners he is an agent.”’ Worrall v. 
ee supra. 

“The circumstances from which 
an authority may be implied are 
identical with those involved in a 
question | of ordinary agency.” Pease 
Golo s COMM Dodo, 2 eAwOS Ly, 105 
AmR 53. ; 

“Agency” distinguished see Agency 

2 


45. U. §.—Karrick v. Hannaman, 
1630 U. es oes Lo sO 1355.42) lived: 
484. 


as partners.*® 
[§ 290] 
General. 


ship business.°+ 


Ala.—Cummings v. S. Funkenstein 
Cos Wi Adee sai SiS sas: 
Ark.—Watkins v. Moore, 10 SW 


(2d) 850. 
Cal.—Keyes v. Nims, 43° Cal. A. 
DeVita, 103 


1, 184 P 695. 
Conn,—Hotchkiss v. 
Conn. 436, 130, A..668; Dimon v, Ro- 
meo, 99 Conit.*197 121 A 352; Sams- 
tag v. Ottenheimer, 90 Conn. 475, 97 
A 865. ; 

Ida.—State v. Cosgrove, 36 Ida. 278, 
PAO PR 93) 


1l1l.—Schumann-Heink v. Folsom, 
328 Ill. 321, 159 NE 250; Foughner v. 
Bank, 141 Ill. 


Chicago First Nat. 
124, 30 NE 442. 

Iowa.—Western Stage Co. v. Wal- 
ker, hs Iowa 504, 65 AmD 789. 

N. Y.—Ann Arbor First Nat. Bank 
v. Farson, 226 N> Y. 218, 123 NE 
490; Jones v. Gould, 200 ‘N.Y. 18, 
92 NE 1071, 200 N. Y. 554 mem, 94 
NE 1095 mem. 

Okl.—O. K. Boiler, ete., Co. v. Min- 
netonka Lumber Co., 103 Okl. 226, 
229° PP. 10452" Watkins: vo Hug, 101 
Okl. 5, 222 P 693; Municipal Pay, Co. 
v. Herring, 50 Okl. 470, 150 P 1067. 

Or.—Northwestern Transfer Co. v. 
Investment Co., 81 Or. 75, 158 P 281; 


he ae Ve Quinny e420 Ori eid 60) ge 
UG ‘ 
Tex.—McFaddin, ete., Land Co. v. 


Texas Rice Land Co., (Civ. AS) eZ bo 
SW 916 [aff Commn. A.) 265 SW 888]. 

W. Va.—State v. Sotak, 100 W. Va. 
652, 131 SE 706, 46 ALR 1523. 

“Rach partner is the general agent 
of the firm, and the firm is the agent 
of each partner, with power to bind 
him to a personal liability in favor of 
partnership creditors.” Lapenta v. 
Lettieri, 72 Conn. 377, 3838, 44 A 730, 
77 AmSR 315. 

[a] A member of a trading part- 
nership acts in a dual capacity of 
principal and agent. State v. Sotak, 

o3 Va. 652, 131 SE 706, 46 ALR 
1523. 


Authority of partner 
agent see infra § 290. 

Mutual agency as test of partner- 
ship see supra §§ 60, 8 

46. Cummings v. S. Funkenstein 
CoNm ty Alan carton Sh is) terns Oiricuye 
Perny;, 16; AlaeAs Gasol oe lp Om etsa= 
penta v. Lettieri, 72 Conn. 377, 44 A 
730, 77 _AmSR 3153. Russell v.¢Nor- 
ton, 127 App:—Div. 503, 111 NYS 974, 
977 [rev on other grounds 195 N. Y. 
586 mem, 89 NE 1111 mem]; Watkins 
VA eat Oi OkIS Sm 2220 P6938: 

47. U. S.—Irwin v. Williar, 110 
U. S499, 4 SCt 160) 28h. eax 225% 

Ala.—Cummings v. S. Funkenstein 
Goo PU Ada Ales Sar So S43e" Orr’a we 
Perry, 16 Ala. A: 658, 81 S 150. 


114. 255 SW 562, 45 ALR 1236. 
Okl1.—O. K. Boiler, etc.. Co. v. Min- 

netonka Lumber Co., 103 Okl. 226, 

229 P 1045; Watkins v. Huff, 101 Okl. 


as general 


*By HENRY H. SKYLBS (§§ 289-3819). 


168 Ala. 453; 


that they are principals in any and every transac- 
tion, and not because they are credited or held out 


b. Nature and Extent of Authority in 
Every ordinary commercial or trading 
partnership*® is presumed to be based on the mutual 
trust and confidence of each partner in the skill, 
knowledge, and integrity of every other partner,°® 
and each partner is presumed to consent to all the 
acts of his copartner within the scope of the partner- 


As a general rule therefore, in 


every ordinary partnership, each partner, while act- 
ing within the scope of the partnership business,°? 
is, by virtue of the partnership relation, authorized 
to act as the general agent for snd bind the firm 
and his copartners as to all matters coming with- 
in the scope of the business of the firm,°? in the same 


5, 222 P 693. 

Pr al ialoteer ae Est Sb8h eae Dist: 
oO. 
[a] The liability of one partner 


for the acts of his copartner is found- 
ed on, and governed by, the principles 
of agency. Irwin v. Williar, 110 U. 
S. 499, 4 SCt 160, 28 L. ed. 225; Wat- 
kins. v,cttuff, 101 O15, 3222) P 6932 

48. Wehrman vy. McFarlan, 9 Oh 
S&CP 400; Brooke v. Washington, 8 
Gratt. (49 Va.) 248, 56 AmD 142. 

49. Character of partnership as 
controlling factor see infra § 291. 

50. Brewster v. Hardeman, Dudl. 
(Ga.) 138; Mitchell v. Reed, ayes 
P7335 ES) AmR 252 [rev 61 Barb. 310]; 
In re Agriculturist Cattle Ins. Co., 
GES.) Pop Chee De 

Nature of relation between part- 
ners generally see supra § 209. 

51. Boardman v. Adams, 5 Iowa 
224; Monroe vy. Cormer, 15 Me. 178, 
382 AmD 148. 
note 53. 

52. See infra § 293. 

53. U. S.—Andrews v. Congar, 131 
U. S.. appendix clxxxiii, 26 -L. ed. 
S039 Kimbro vy. 3 Bullitt, 22> ow.1256; 
UGg sla (edwe 3a 3 Winship Va Wiese 
Bank, 5 Pet. 529, 8 L. ed. 216; Capelle 
ve Hall, 5 F. Cas. No. 2,391, 12 Nat 
BankrReg Ave 


_Ala.—United Drug Co. vy. Gram- 
ling-Belcher Drug Co., 216 Ala. 79, 
112) S. 3505.) little v. “Brittons ase 


Ala. 10,°66 S 694; Clark “x. Taylor, 
Tucker v. Graves, 17 
Ala. A. 602, 88 S 40; Cummings Vv. 
Sr Bunkenstein, (Co. 17) -Adar eAnes 
SiS oaae Lichenstein v. Murphree, 
9 Ala. A. 108, 62 S 444. 

Ark,—Barnett v. McClain, 153 Ark. 
325, 240 SW 415. 

Cal.—Furlow Pressed Brick Co. v. 
Balboa Land, etc., Co., 186 Cal. 754, 
200 P 625; Stenian v. Tashjian, 178 
Cal. 623, 174 P 888; Krasky v. Moll- 


pert, 134 Cal. 338, 66 P 309; Keyes 
v. Nims, 43 Cal: A. 1, 184 P’'695. 
Colo.—Tate vy. Holly; “21° Colo. 7 AG 
451, 122 P 58. 
Conn.—Hotchkiss v. DeVita, 103 
Conn. 436, 130 A 668: Dimon v. Ro- 
meo, 99 Conn. 197, 121 A 352; Sams- 


tage v. Ottenheimer, 90 Conn. 475, 97 
A 865; Pease v. Cole, 53 Conn. 53, 
22 -A 681, 55 AmR 538. 
bare .—Mayberry v. 
Ga.—Merchants, etce., Bank v. John- 
ston, 130 Ga. 661, 41 SE 548, 17 LRA 
NS 969, 14 Ann@as 546; Allen v. 
Montgomery, 25 Ga. A. 817, 105 SH 33, 
35 [eit Cyc]; Bank of Commerce 
v. Phillips, 24 Ga. A. 9, 100 SE 22. 
Ida.—Boise Payette Lumber (Co. 
v. Sarret, 38 Ida; 278, 221 RP 430. 
Ul.—Schumann-Heink y. Folsom, 
328 Tl> 321~159 “Sh 250; Teéa) vw: 
Parsons, 202 Til. 455. 66 NE 1044; 
Fougner v. Chicago First Nat. Bank, 
141 Ill. 124, 30 NE 442; Phalman v. 


Bainton, 2 Del. 


—___. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


And see cases infra “ 


‘ 
: 
. 


. Sarria, 


§ 290] 


manner and to the same extent as if he held full 
power of attorney from all the partners;*+ 
whatever one partner does in the course and scope 
of the partnership business is the act of all the 
partners,°® and is binding on them and on the firm,°® 
notwithstanding it is done without the knowledge or 
In some jurisdic- 
tions this rule is in effect prescribed by statute.°§ 


consent of the other partners.°* 


PARTNERSHIP 


and 


This rule of agency, however, only apples between 


Taylor. 7b ti, 629; Adams y. Dong, 
rye tiie Ae eis Slaurhter Vv. Pay, 
80 Ill. A. 105 [rev on other grounds 
194 Ill. 157, 62 NE 592, 88 AmSR 148, 
56 LRA 564). 

Iowa.—Van Dyk v. Mosterdt, 171 
Iowa 38, 153 NW 206; Saunders v. 
Bentley, 8 Iowa 516; Walker v. 
Clark, 8 Iowa 474; Boardman v,. 
Adams, 5 Iowa 224; Western Stage 
Co. v. Walker, 2 Iowa 504, 65 AmD 789. 

Ky.—Hurtig v. Lebus, 201 Ky. 125, 
255 SW 1060; Power Grocery Co. v. 
Hinton, 187 Ky. 171, 218 -SwW_ 1013; 


United Min. Co. v. Morton, 174 Ky. 
366, 192 SW 79; George Bohon Co. 
¥v. Moren, 151 Ky. 811, 152 SW 944; 
Barker v. Mann, 5 Bush 672, 96 AmD 
373; Ferguson v. Sims, 11 Ky. Op. 
472, 3 KyL 684; Bowling v. Mar- 
tin or key.. Op. OC 

Me.—Monroe v. Conner, 15 Me. 178, 
32 AmD 148. 

Mass.—Craig v. Warner, 216 Mass. 
386, 103 NE 10382. 

Mich.—Burgan v. Lyell, 2 Mich. 


102.5 po Am D-" 63, 


Miss.—Persons v. Oldfield, 101 Miss. 


710, 57 S 417; Prince v. Crawford, 
50 Miss. 344; Cooper v. Frierson, 48 
Miss. 300; Davis v. Richardson, 45 


Miss. 499, 7 AmR 732; Cummings w. 

Parish, 39 Miss. 412; Heirn v. Mc- 
Caughan, 32 Miss. 17, 66 AmD 588. 

Mo.—Curtis v. Sexton, 252 Mo. 221, 

159 SW 512; Chapin v. Cherry, 243 

Mo. 375, 147 SW 1084. 
Reid v. Linder, 77 Mont. 
4 Nev. 


Mont. 
406, 251 P 157. 
Nev.—Roney v. Buckland, 


N. H.—WNational State Capital 
Bank v. Noyes, 62 N. H. 35; East- 
Toan sy. Clark. (53 Ne Ei. 276, 16 Amer 


N. Y.—Ann Arbor First Nat. Bank 


Woooarsom. 226 No Y. I2087 "125 Na 
490; Ketcham Nat. Bank v. Hagen, 
164 N. Y. 446, 58 NE 523; Suau v. 


Caffe, 122 N. Y. 308, 25 NE 488, 9 LRA 
593; Union Nat. Bank vy. Underhill, 
Ta" Ne Ye 306, 1 NE 72935 King. 'v. 
69 IN. Ya 24) 25" Amik 1287 
Mitchell v. Reed, 61 N. Y. 123, 19 
AmR 252 [rev 61 Barb. 310]; Chester 


Vee Wickerson, ot NYY. 1, 13 Aone 
550 [aff 52 Barb. 349]; Chemung 
Canal Bank v. Bradner, 44 N. Y. 
680; Exchange Bank v. Monteath, 26 
N. Y. 505 [rev 24 Barb. 371]; Gris- 
wold v. Haven, 25 N. ¥. 595, 82 AmD 
380 [rev 16 AbbPr 413, 26 HowPr 


170]; Graser v. Stellwagen, 25 N. Y. 
315; Farmers’, etc., Bank v. Butch- 
ens-< ete, Bank, “62 NPY ¥. 125, 169 


AmD 678 [aff ie Nfs ove Super. 219]; 
Van Keuren v. Parmelee, 2 N. Y. 523, 
51 AmD 322; Mautner v. Hitington, 
Lie App: Dive! oo. “ESSe NYS: (5675 
Hathaway v. Clendening Co., 135 App. 
Div. 407, 119 NYS 984; Lucker v. 
Iba, 54 App. Div. 566, 66 NYS 1019; 
Patterson v. Brewster, 4 Edw. 352. 

N. C.—Powell v. Flowers, 151 N. C. 
140, 65 SE 817. 

Oh. —Harvey v. Childs; 28 Oh. St. 
319, 22 AmR 3887. 

Okl.—Anderson v. Whitener, . 127 
Oli s284- S261 IP hose Ow K, *Boiler, 
ete., Co. v. Minnetonka Lumber Co., 
103 Okl. 226, 229 P 1045; Watkins v. 
Huff, 101--Okl. 5, 222 P 693; Munic- 
ipal Pav. Co. v. Herring, 50 Okl. 470, 
1502 LOG 7. 

Or.—Maasdam _v. Van _ Blokland, 
123 Or. 128, 261 P 66; Northwestern 
Transfer Co. v. Investment Co., 81 
Or. 75, 158 P 281; Hanthorn v. Quinn, 
49 (Ord 15-69) 1 Blt: 

Pa.—Hoskinson yv. Eliot, 62 Pa. 393; 


Babcock v. ee 58 Pa. 179; Lou- 


don Sav. Fund Soc. v. Hagerstown 
Sav. Bank, 36 Pa. 498, 78 AmD 390; 
Com. v. Rovnianek, 12 Pa. Super. 
eG: May v. Troutman, 4 Pa. Super. 


Seat HCO eG uillermoty v. Diaz, 
14 Porto Rico 80 

Ss. Crean Manet v. Mckenney, 114 
S. Cc. 1, 103 SE 30; Gongdon' v. Mor- 
eans 3S en. algo: 

S. D.—Fillaus v. Greenfield, 39 
S. D. 226, 164 NW 63; State v. Burns, 
25 S. D. 364, 126 NW 572. 

Tenn.—Pritchett v. Plater, 144 
Tenn. 406, 232 SW 961. 

x i Dunlap, (Civ. <A.) 
267 SW 1007; McFaddin, etc., Land 
Cot wv...) Texas Rice’ Mand. Co. (Civ: 
A.) 253 SW 916 [aff (Commn. A.) 265 
SW 888]; Munday Trading Co. v. 
J. M. Radford Grocery Co., (Civ. A.) 
178 SW 49; Burns v. Russell Bros., 
(Civ. A.) 146 SW TO. 

Utah.—Rocky Mountain Stud Farm 
Cor Vo Lunt. 26" Utah 299, 151 2 521% 
525, Lert Cyell. 

Vt.—Reirden v. Stephenson, 87 Vt. 
430, 89 A 465, AnnCas1916C 109. 

Va.—Hobbs v. Virginia Nat. Bank, 
147 Va. 802, 128 SE 46, 133 SE 595; 
Hobbs v. Petersburg Nat. Bank, 147 
Va. 792, 133 SHE 611. 

Wash.—Snively v. Matheson, 12 
Wash. 88, 40 P 628, 50 AmSR 877. 

Wis.—Bird v. Fake, 1 Pinn. 290. 

Wyo.—Lellman v. Mills, 15 Wyo. 
P40. Si) Poss 

Eng.—Atty.-Gen. v. Stranyfroth, 
Bunb. 97, 145 Reprint 608; Wheat- 
crott vo nickman, 90C, BioN: S47) 
99= HCE 47; 142 Reprint 19, 3H. L: 
Cas. 268, 11 Reprint 431; Ex p. Hodg- 
kinson, Coop: 99, 10 EngCh 99, 35 
Reprint 492 foe Ves. sine 2910 eo 
Reprint 525; In re Manby, 3 Jur. N. 
§. 259, 26 i J.’ Ch. 313; Hawken’ v- 
Bourne, 8 M. & W. 703, 151 Reprint 
223) see pe Tale Ly VWieSN ht: KOs oF 
Reprint 24. 
sae Sit Te ALS v. McFarland, 2 Ont. 

Sion 

Sask.—Satallick v. Jarrett, 10 Sask. 
L. 432, 38 DomLR 63, [1918] 1 West 
Wkly 91. 

{a] A partner “has power to bind 
the firm in all parts of the business 
in which it is engaged, and in all 


transactions, whether direct or in- 
cidental, appertaining to its busi- 
ness.” Heirn v. McCaughlan, 32 


Miss. 17, 43, 66 AmD 588. 

[b] Rule applied.—Where land 
procured by one of the members of 
a firm is listed with the firm upon 
the agreement that he shall receive 
a commission on its sale or exchange, 
and is afterward, without his knowl- 


edge or consent, or his waiver of his | 


right to a commission, bought by the 
other two members of the firm indi- 
vidually, their agreement, as part of 
the consideration and contract of 
sale, that the vendor shall pay no 
commission, binds the third partner, 
under the rule that each member of 
a partnership in partnership trans- 
actions is an authorized agent of all 
the members. Burns v. Russell Bros., 
@Bex,’ (Civ. Al) 146 "SW 7.0.7. 

{c] An infant partner (1) may act 
as agent for the partnership, and his 
agreements will bind such partner- 
ship. Brown v. Hartford F. Ins. Co., 
117 Mass. 479. (2) Infant as agent 
generally see Infants § 27. 

Restrictions on power see infra §§ 
296, 297. 

. 54. -Pahlman v. Taylor, 75 Ill. 629: 
Pritchett v. Plater, 144 Tenn. 406, 
232 SW 961; Rocky Mountain Stud 
Farm Co. v. Lunt, 46 Utah 299, 151 
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the members and the firm;°® one partner is not the 
agent of another partner individually,®® and cannot 
bind members of the firm severally®! or any number 
of them less than the whole as a firm.®? 

Particular powers. 
or limitations,*® each partner, as a general rule, has 
full control over the partnership funds,°* the making 
of contracts,®® the incurring of labilities,°® and the 


In the absence of restrictions 


Pro2l o2os|LCleCy-Ciy 
55. Cal.—Furlow Pressed _ Brick 
Co. v. Balboa Land, etc., Co., 186 Cal. 
Oe 200 P 625. 
174 Ky. 


y.—Harston v. Ralston, 
509, T98 SW 646. 

Mich.—Bunnell v. Ward, 241 Mich. 
404, 217 NW 68. 

Miss.—Prince v. Crawford, 50 Miss. 
344; Cooper v. Frierson, 48 Miss. 
300; Davis v. Richardson, 45 Miss. 
499, 7 AmR 732. F 

N.. Y.—Mabbett v. White, 12 N. Y. 
442; Garrison v. Garrison, 67 How 
Prez: 

Or.—Benbow v. The James Johns, 
56 Or. 554, 108 P 634. 

Pa.—kKenney v. Altvater, 77 Pa. 34. 

S. C.—Coggeshall v. Mckenney, 114 

30 


Sy Cn lO Sia F 
[a] Delivery of property to a 
partner in the course of partnership 


business is delivery to the partner- 
ship. Bunnell v.. Ward, 241 Mich. 
404, 217 NW 68; Kenney v. Altvater, 
TP aoe. 

Scope of firm business generally 
see infra § 293. 

56. See infra § 2938. 

Nature and extent of firm liabilities 
generally see infra §§ 388-395. 


57. Minn.—kKenyon Co. v. John- 
son, 144 Minn. 48, 174 NW 436. 

IN ys a a- 
gen, 164 NY: 446, 58 NE 523. 

N. C.—Powell v. Flowers, 151 N. 


Cr 1407 650 Si Sit! 

Okl.—Schneider v. Republic Sup- 
ply Co., 123 Okl. 98, 252 P45; Chapek 
v. Oak Creek Valley Bank, 19 Okl. 80, 
91 PP) 1129; 

Utah.—Anderson  v. 
Utama’ sal3*. hie ee AAS 

58. See statutory provisions; 
cases infra this note. 

[a] Statute not changing common 
law.—A. statute declaring that “every 
general partner is agent for the part- 
nership in the transaction of its busi- 
ness, and has authority to do what- 
ever iS necessary to carry on such 
business in the ordinary manner,” 
ete., does not change the common law 
on this subject. United Drug Co. v. 
Gramling-Belecher Drug Co., 216 Ala. 


Clayton, 39 


and 


79, -80,; “112 Si BLsy (Code E1923) § 
93:75). 
[b] In California under Civ. Code 


§ 2443, which makes the liability of 
general partners for each other’s acts 
that of agents, the relations of part- 
ners to persons who occupy toward 
the partnership the relation of, prin- 
cipal are those of principal and agent 
eee v. Maljan, 34 Cal. A. 384, 167 P 
5 

{c] In Alberta “every partner is 
an agent of the firm and his other 
partners for the purpose of the busi- 
ness of the partnership; and the acts 
of every partner who does any act for 
carrying on in the usual way, busi- 
ness of the kind carried on by the firm 
of which he is a member bind that 
firm and his partners.” Partn. Or- 
dinance ny e 7 § 7 [quot Morris 
v. Sobey, 2 Alta. L. 434, 436]. 


59. State v. Burns, 35 Ss D. 364, 

126 NW 572. 
» State v. Burns, supra. 

61. State v. Burns, supra. 

62. State v. Burns, supra. 

63. See infra § 296. 

64. Lingenfelter v. St. Clair, 179 
Iowa 11, 161 NW 87. 

65. Lingenfelter v. St. Clair, su- 
pra 

Authority to contract generally see 
infra §§ 308-310. 

66. Lingenfelter v. St. Clair, 179 


Iowa 11, 161 NW 87. 


828 [47 C.J.] 


management of the whole business.°? 
ber of a firm has the right to represent the partner- 
ship in respect of corporate stock owned by the 


firm.°® 


Compared with agent’s authority. Although a 
partner acts as agent for the firm, so long as his 
acts are confined to carrying out what happens to 
be the firm’s business in the usual way, his authority 
is much more extensive than that of a mere agent.®? 

[§ 291] c. Character of Partnership as Control- 
It is generally held that there is a con- 
trolling distinction between a general trading and 
commercial partnership and a nontrading or non- 
commercial partnership, with respect to the author- 
ity of a partner to make contracts and incur obliga- 
tions which will bind-all the partners.’° 
jurisdictions, however, this distinction is held to be 
immaterial,’+ and a partnership of either kind and 
the members thereof may perform acts and make 
contracts in furtherance of the objects of the firm.’ 

In case of a commercial or trading partnership 
each partner acts as a general agent with implied 


ling Factor. 


Authority to: 

Borrow see infra § 339. 

Execute negotiable instruments see 
infra §§ 340-354. 

Make contract of guaranty or sure- 
tyship see infra § 355. 

Mortgage or pledge property see infra 
§§ 329-331. 


67. Lingenfelter v. St. Clair, 179 
Iowa 11, 161 NW 87. 
Power of managing partner gen- 


erally see infra § 294. 

68. Kenton Furnace R., etc., Co. v. 
McAlpin, 5 Fed. 7387, 748. 

“One partner of a firm, which may 
own stock in a corporation as a part 
of the assets of the firm which they 
have acquired in the regular business 
of the firm, has the power to rep- 
resent that stock in all matters which 
relate to the stock in the usual man- 
agement of the business of the firm 
of which he is a member.” Kenton 
Furnace R., etce., Co. v. McAlpin, su- 
pra. 

Joint owners generally see Corpo- 
rations § 1394. 

Surviving partners see Corporations 


§ 1398. 
69. Greeley v. Wyeth, 10 N. H. 15. 
“Agency” distinguished generally 


see Agency § 12. 

Authority of agent in general see 
Agency §§ 198-314. 

70. Marsh v. Wheeler, 77 Conn. 
449, 59 A 410, 107 AmSR 40; Pease v. 
Cole, 53 Conn. 53, 22 A 681, 55 AmR 
53; Prince v. Crawford, 50 Miss. 
3844; Snively v. Matheson, 12 Wash. 
88, 40 P 628, 50 AmSR 877. And 
see cases infra notes 73, 74, 78, 79. 

“Commercial partnership” defined 
see supra § 15. 

“Trading partnership” 
Supra) Su lo: 

71. Hoskinson v. Eliot, 62 Pa. 393; 
Dobie v. Southern Trading Co., (Tex. 
Civ. A.) 193.SW 195. 

[a] The principle that one part- 
ner may bind the firm applies as well 
to partnerships for manufacturing 
and mechanical purposes as to those 
for commerce. Hoskinson v. Eliot, 62 
Pan oo os 

VOICE) WV. PI ACKSON Wei lesan oo» 
82 A 10386; Burnley v. Rice, 18 Tex. 
481; Dobie v. Southern Trading Co., 
GQReéxeCiviA..) 193) (‘Swe 195: 

[a] In California (1) “with the 
adoption of the Code in this state 
the distinction between trading and 
nontrading partnerships which has 
been made in other jurisdictions is 
unnecessary, for, with the exception 
of mining partnerships and _ special 
partnerships, all partnerships under 
the laws of the state of California 
fall within the same class, and the 
same rules governing the power and 


defined see 


\ 
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One mem- 


nah 
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authority to act in the usual way for all the part- 
ners, in all matters within the scope of the partner- 
ship business ;7 and the extent of a partner’s power 


to bind the firm is a question of law,** and any agree- 


In some 


authority apply, whether the partner- 
ship is engagedwin: the business of 
buying and selling merchandise for 
profit or engaged in any other busi- 
ness.”” Jacobson v. Lamb, (A.) 267 
P 114, 116. (2) Partners engaged in 
draying and box manufacturing are 
general partners, creating liability 
of each partner for acts of other in 
apparent scope of authority under 
Code §§ 2319, 2424, 2429, 2430, 2443. 
Jacobson v. Lamb, supra. 

Authority to contract generally see 
infra §§ 3808-310. 

73. Cooper v. Frierson, 48 Miss. 
300, 310. See generally supra § 290. 

“Tn some sorts of business, as com- 
mercial dealing and general trad- 
ing, the nature of the business, its 
necessities, the usual course of con- 
ducting it, proclaim to the public 
that each member is competent to 
make contracts within its scope and 
objects.’’ Cooper v. Frierson, supra. 

[a] In the Philippines (1) a part- 
nership devoted entirely to commer- 
cial transactions, as the buying and 
selling of personal property with a 
view to profit, is a commercial part- 
nership and the liability of the mem- 
bers thereof must be determined by 
the code of commerce. Ang Sen Quen 
v. Te Chico, 12 Philippine 547; Hung- 
Man-Yoc v. Kieng-Chong-Seng, 6 
Philippine 498. (2) A custom among 
Chinese merchants relating to the 
organization of commercial partner- 
ships directly contrary to the code 
of commerce and disregarding the 
provisions thereof does not have the 
effect of law or operate to remove 
such transactions from the applica- 
tion of the code. Ang Seng Quen y. 
Te Chico, supra. 

74. National State Capital Bank 
v. Noyes, 62 N. H. 35; Rumsey v. 
Brigess, 63) Eun, Sipe Nis) Ge 
[rev on other grounds 139 N. Y. 328, 
34 NE 929]. 

“The power of one partner to bind 
his copartners rests alone upon the 
usage of merchants, and’ does not 
amount to a rule of law in any other 
than commercial partnerships.’”’ Rum- 
sey v. Briggs, supra. 

[a] “By the commercial law each 
partner is presumed to be intrusted 
by his copartner with a general au- 
thority in all the partnership affairs.” 
National State Capital Bank y. Noyes, 
625 Ni EL sib 405 

75.. National State Capital Bank 
v. Noyes, supra. 

Restrictions on authority generally 
see infra §§ 296, 297. 

76. Prince v. Crawford, 50 Miss. 
344; Cooper v. Frierson, 48 Miss. 300; 
Davis v. Richardson, 45 Miss. 499, 7 
AmR 732. 


ment among the partners restricting such authority 
is operative only as between themselves,*® and has 
no operation in transactions with strangers, unless 
they have notice of them.*® 
a partner in such a partnership rest in the usages 
and business methods of those conducting commerce 
and trade, and grow out of the necessities of com- 
mercial business.** 

In case of a noncommercial or nontrading part- 
nership, however, the doctrine of general agency 
and implied-lability does not apply,‘* and a partner 
does not generally possess power {to act for and bind 
the firm and other partners unless such power is 
specially conferred;*® or unless it arises by implica- 
tion from the usages of the business in which the 
firm is engaged,®° or from the course of dealing of 
the particular partnership,*+ in which case the na- 
ture of the business, and what is usual and cus- 


The implied powers of 


Restrictions on partner’s author- 
ity generally see infra -§§ 296, 297. 


77. Ann Arbor First Nat. Bank v. 
Farson, 226 N. Y. 218, 123 NE 490; 
Snively v. Matheson, 12 Wash. 88, 
40 P 628, 50 AmMSR 877. 

73. 1 Pease -v.. Cole, -63'-Connh. 53; 
22 A 681, 55 AmR 53; American 
Bonding Co. vo Fultss | 15% Mos 2A: 
553, 138 SW 689; Ann Arbor First 


Nat. Bank v. Farson, 226 N. Y. 218, 
123 NE 490; Snively v. Matheson, 12 
Wash. 88, 40 P 628, 50 AmSR 877. 

79. Woodruff v. Scaife, 83 Ala. 
152, 154, 3 S 311; American Bonding 
Co. v. Fults, 157 Me. A. 553, 138 Sw 
689; National State Capital Bank v. 
Noyes, 62 N. H. 35; Snively v. Mathe- 
Son, 12 Wash. 88, 40 P 628, 50 AmSR 

“The principle governing a non- 
trading partnership is well settled. 
There are three classes of cases where 
each partner connected with such 
associations may lawfully bind the 
firm; the burden, in each case, be- 
ing on the plaintiff to prove the facts 
by which such authority is establish- 
ed, or from which it may be implied: 
(1) Where he has express authority 
to do so; (2) “where the contract 
made, or thing done, is necessary in 
order to carry on the business of the 
partnership; (3) and where it is 
usually or customarily incident to 
other partnerships of like nature.” 
Woodruff v. Scaife, supra. 

[a] “The reason of the rule is 
that the implied agency which exists 
among members of a trading partner- 
ship does not exist in a non-trading 
firm and, since one partner has no 
implied power to bind his associates 
he must have express authority or, if 
he acts without it, the member not 
participating will not be bound unless 
subsequently he evinces in some way 
his ratification of the unauthorized 
act.” American Bonding Co. v. Fults, 
157 Mo. A. 558, 556, 1388 SW 689. 

_{(b] In Louisiana, under the pro- 
visions of the Civ. Code (1870) §8§ 
2872, 2874 (1) the members of an or- 
dinary or noncommercial partnership 
are not bound by the acts of a co- 
partner unless sugh acts are special- 
ly authorized (Benedict v. Thompson. 
33 La. Ann. 196; Buard v. Lemee, 12 
Rob. 243; Bourgerol v. Allard, 6 Rob. 
351; Dumartrait v. Gay, 1 Rob. 62), 
(2) or unless the firm is benefited 
by the transaction (Rudy v. Harding, 


6 Rob. 70; Dumartrait v. Gay, su- 
pra; Pertovie.v. Hyde, 16 La. 223; 
Reynolds v. Swain, 13 La. 193). 

80. See infra § 292. 

81. Gordon v. Marburger, 109 


Wash. 496, 187 P 354, 9 ALR 369; 
Snively v. Matheson, 12 Wash. 88, 


: bacrcabiatsad STi dete epee sy Neale Ne PS 
Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tomary therein, will be the measure of each part- 
Such power is presumed not to 
exist,S* and whether or not it does exist in a par- 
ticular case is ‘usually.a question of fact, to be 
cided from the partnership articles, 


ner’s authority.§? 


firm business, and other facts of 
case.>* 


consent of all its members.®° 
Applications. 


and selling 


per in the name and on account 
ship.*® 


[§ 292] d. Express or Implied Authority in Gen- 


40 P 628, 50 AmSR 877. 
erally infra § 292. 

[a] In doing acts ordinarily neces- 
sary to be done by one partner in 
the performance of partnership duties 
assigned to such partners, he may 
bind the other partners and their in- 
terest in the partnership property. 
Gordon vy. Marburger, 109 Wash. 496, 
187 P 354, 9 ALR 369. 

82. Prince v. Crawford, 50 Miss. 
344; Cooper vy. Frierson, 48 Miss. 
300; Davis v. Richardson, 45 Miss. 
499, 7 AMR 732. 

83. Pease v. Cole, 53 Conn. 53, 22 
A 681, 55 AmR 53; Snively v. Mathe- 
son, 12 Wash. 88, 40 P 628, 50 AmSR 


877. 

84. National State Capital Bank 
v. Noyes, 62 N. H. 35; Snively v. 
Matheson, 12 Wash. 88, 40 P 628, 50 
AmSR 877. 

[a] In Kentucky (1) the court of 
appeals has held that power of one 
partner to bind the firm by a contract 
entered into by him on behalf of the 
firm is implied by law only in the 
case of commercial partnerships, and 
with respect to noncommercial firms 
it is a question of fact depending on 
the partnership articles, course of 
business, and other circumstances 
shown in each case. Judge v. Bras- 
well, 13 Bush 67, 26 AmR 185. (2) 
But in a later case in a circuit court 


See gen- 


“it was held that one partner may 


bind the firm in all business relat- 
ing to the partnership and in the 
regular and necessary course of the 
business, whether the partnership 
is commercial or noncommercial. Da- 
me v. Wiley, 11 Ky. Op. 580, 3 KyL 
Scope of firm business as element 
of power generally see infra § 293. 
ys Wilson v. Simmons, 270 Fed. 


86. See infra §§ 311-362. 

87. National State Capital Bank 
v. Noyes, 62 N. H. 35. 

Buying and selling generally see in- 
fra §§ 320-328. 

88. See infra § 339. 

89. See infra §§ 340-354. 

90. Ann Arbor First Nat. Bank 
Vee Dhacsonn 220 Nu Me 2is, L236 NE 


490. 

See infra § 296. 
See infra § 296. 
Winship v. U. S. Bank, 5 Pet. 
QURT Sa) 2 o29n oF LaeG.. 2d Oo Cavin ava 
Gilders, 3 Ala. 536; Kirby v. Inger- 
soll, Harr. (Mich.) 172; Hoskinson 
v. Eliot, 62 Pa. 393. 

[a] The implied authority of each 
partner is conferred by law for the 
purpose of \carrying on the partner- 
ship, not for the purpose of destroy- 
dae tite Kirby v. Ingersoll, Harr. 
(Mich.) 172. 


94. U. S.—Irwin v. Williar, 110 U. 
S. 499, 4 SCt 160, 28 L. ed. 225; Win- 
Ship we eae se bans, «bs Pet. 529,98 
L. ed. 216 


Ala.—Connef v. Ray, 195 Ala. 170, 
70 S 130; Woodruff v. Scaife, 83 Ala. 
152, 3 8S anes ca v. S. Fun- 


But a noncommercial firm is liable on what- 
ever obligations are incurred in its name with the 


These distinctions apply as to the 
power of a partner to perform particular acts or en- 
ter into particular transactions,®® such as to buying 
goods on account of the partnership,** 
borrowing money,** and making, signing, and nego- 
tiating promissory notes and other negotiable pa- 
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eral. 


de- 
the course of 
each particular 


[47 C.J.] 829 


As to third persons, the authority of a part- 
ner to represent the firm and his copartners may be 
found in the actual agreement of the partners of 
which such persons have notice,®® and accordingly 
such authority may be subject to ’restrictions.®! But 
in the absence of such an agreement or of, notice 
thereof by a person dealing with a partner,®” an or- 
dinary partnership relation operates as an implied 


erant of power to each partner to transact the firm’s 


ness. 


of the partner- 


Usage and course of business. 
er of a partner to act for and bind the firm depends 
upon, and is limited by, the ordinary usages of, and 


business in the usual way,?? and to do any acts or 
enter into any transactions that are reasonably nec- 
essary or fit fos: carrying on the partnership busi- 


However, the pow- 


business methods customarily used in, partnerships 


enetein SOnp CALAN Ann Ge Olona aon 
Ark.—Rutherford v. McDonnell, 66 
Ark. 448, 51 SW 1060. 
Cal.—Williams vy. Tam, 131 Cal. 64, 
63 -P' 138; 
Colo.—Lewin v. Barry, 15 Colo. A. 
AG Goes ade 
tO aT v. Canfield, 3 


Ill.—Morse vy. Richmond, 97 Ill. 
3033)" Pahiman ‘v. "Taylor, 75 Tl) +629. 

Ind.—Williams' v. Lewis, 115 Ind. 
45, 17 NE 262, 7 AmSR 403. 


Conn. 


Iowa.—Seeberger v. Wyman, 108 
Iowa 527, 79 NW 290. 
Kan.—McCormick Harvesting 


Mach. Co. v. Reiner, 4 Kan. A. 725, 
46 P 539. 

Ky.—Judge v. Braswell, 13 Bush 
67, 26 AmR 185. 

La.—Leckie v. Scott, 10 La. 412. 

Me.—Lime Rock F. & M. Ins. Co. 
v. Treat, 58 Me. 415. 
tout —Fohnson v. Crichton, 56 Md. 

Mass.—Drew v. Beard, 107 Mass. 
64; Phelps v. Brewer, 9 Cush. 390, 
57 AmD 56. 

Mich.—Lemiette v. Starr, 66 Mich. 
539, 838 INW 8e2, 7 = 

Minn.—Osborne v. 
Minn. 229, 28 NW 260. 

Miss:—Cummings v. Parish, 39 
Miss. 412; Goodman v. White, 25 
Miss. 163. 

Mo.—Rimel v. Hayes, 83 Mo. 200. 

Nebr.—Norton y. Thatcher, 8 Nebr. 
186. 

N. H.—Davenport v. Runlett, 3 N. 
H. 386. 

N. Y.—Ann Arbor First Nat. Bank 
v. Parson, 226 N. Y. 218, 123 NE 490; 
King v. Sarria, 69 N. Y. 24, 25 AmR 
128; Gates v. Beecher, 60 N. Y. 518, 
19 AmR 207 [aff 3 Thomps. & C. 404]; 
Martine v. International L. Ins. Soc., 
bs INDY. 339.) 135 Am 529" fimod on 
other grounds 6 Lans. 535, 62 Barb, 
181]. 

N. C.—Sladen v. Lance, 151 N. C. 
492, 66 SE 449; Brown vy. Haynes, 
DOMINE, c49: 

Oh.—MecGrath v. Cowen, 5 Oh. Cir. 
Dec. 256. 

Okl.—Anderson v. Whitener, 127 
Okl. 284, 261 P 156. 

Pa.—Rice’' v. Jackson, 171 Pa. 89, 
32 A 1036; Rigby v. Oppenheimer, 
2 Pa supers 910: 

Tenn.—Hutchins  v. 
Humphr. 415. 


Thompson, 385 


Turner, 8 


Tex.—Fore v. Hitson, 70 Tex. 517, 
8 SW 292; Riverside Lumber Co. 
wanluee, sex. Give An 5225027 SV 
161. 

Va.—Virginia Nat. Bank v. Crin- 
gan, 91 Va. 347, 21 SE 820. 

Wis.—Cotzhausen v. Judd, 43 Wis. 
O13) 28 Amir 539: 

Eng.—Hawken vy. Bourne, 8 M. & 
W. 7038, 151 Reprint 1223. 

Sask.—Masecar v. McKenzie, 18 
Sask. L. 321, [1924] 2 DomLR 1242, 
[1924] 2 WestWkly 521; Kay v. 
Chapman, 6 Sask. L. 69, 11 DomLR 
726, 24 WestLR 80, 4 WestWkly 448. 

And see cases supra note 53, 


conducting a like business,®® and by the custom or 


[a] A partner is agent for his co- 
partners only in regard to matters 
necessary in carrying on the partner- 
ship. Masecar v. McKenzie, 18 Sask. 
L. 321, [1924] 2 DomLR 1242, [1924] 
2 WestWkly 521; Kay v. Chapman, 
6 Sask. L. 69, 11 DomUR 726, 24 
WestLR 80, 4 WestWkly 448. 

[b] “Whatever is necessary,” ina 
statute stating the powers of part- 
ners to bind the firm, is equivalent 
to ‘‘whatever is usual or appropriate.’” 
United Drug Co. v. Gramling-Bel- 


cher: Drusy Cos (26) Alan Topeka os. 
wile 
[ec] Deposit of funds.—(1) A part- 


ner has the right ordinarily to direct 
how the account of a partnership 
shall be kept in a bank, and it is the 
duty of the bank to obey such direc- 
tions when it has no notice to the 
contrary. Amarillo Nat. Bank v. Har- 
rell, (Tex, Civ. A.) 159,SW 858.* (2) 
Deposits in firm name generally see 
Banks and Banking § 324. 

95, U. S.—Irwin v. Williar, 110 
Ui; s 499, 4 SCt 160, 28 L. ed. 225. 

Ala.—Collier v. McCall, 84 Ala 
190, 4 S 367; Abraham v. Hall, 59 Ala. 
386; Waring v. Grady, 49 Ala. 465, 
20 AmR 286; Cummings v. 8S. Fun- 
kenstein Co., 17 Ala. A. 7, 81 S 343. 

Ga.—Hady v. Newton Coal, ete., Co., 
128 (Ga.w bove bile Sis OO lye ors AUNTS 
650, 3 AnnCas 148; Standard Wagon 
Cov. Kew, 119 Gay 293546 79)! 09 
Sparks v. Flannery, 104 Ga. 323, 30 


SE 823; Miller v. Hines, 15 Ga. 197. 
Ind.—Todd v. Jackson, 75 Ind. 
ic Thompson vy. Howard, 2 Ind. 


Ky.—Brooks-Waterfield Co. v. Jack- 
son, 53 SW 41, 21 KyL 854. 

Me.—Monroe vy. Conner, 15 Me. 178, 
382 AmD 148. 
PO apm eda v. Collins, 115 Mass. 

Mich.—Hotchin v. Kent, 8 Mich. 
526; Kirby v. Ingersoll, Harr. 172. 

Minn.—Maurin v. Lyon, 69 Minn. 
257, 72 NW 72, 65 AmSR 568. 

Miss.—Vaiden v. Hawkins, 6 S 227; 
Heirn v. McCaughan, 32 Miss. 17, 66 
AmD 588. 

Mo.—Cayton v. Hardy, 27 Mo. 5386. 

Nebr.—Farmers’, etc., Ins. Co. v. 
Malone, 45 Nebr. 302, 68 NW 802. 

N. H.—Mason v. Gibson, Te aN, disk, 
190, 60 A 96. 

N. Y.—Ann Arbor First Nat. Bank 
v. Farson, 226 N. Y. 218, 123 NE 490; 
King v. Sarria, 69 N. Y. 24, 25 AmR 


128; Herlehy v. Ferguson, 47 App. 
Div. 237, 62 NYS 6483. Palliser wv 
Erhardt, 46 App. Div. 222, 61 NYS 
191; Cumpston v. McNair, 1 Wend. 
fea Ensign v. Wands, 1 Johns. Cas. 

Oh.—Union Nat. Bank y. Wick- 
ham, As Oh. Cir: eeCtwm6 sion: 6" Ohwe Gir: 
IDR END; 

Pasx—Garabrant v. Wood, 4 Pa. 
Super. 391; Roberson v. Wood, 10 
Kulp 76; Buckley v. Wood, 9 Kulp 
189; Andiot v. McLean, 4 LegGaz 
222; 'Thompson’s Bst., 12 Phila. 36. 


S. C—Galloway v. Hughes, 17 S. 


830 [47 C.d.] PARTNERSHIP [§§ 292-293 


course of dealing of that particular partnership.°®® 

Notice. A person dealing with a partnership is 
bound to take notice of a general business usage 
which affects a partner’s implied authority,?’? and 
of the character of the partnership business.°* But 
a course of dealing of individuals with a partnership 
will not affect a person who is not shown to have 
had knowledge of such dealings,?® unless the deal- 
ings constitute such a reputation as will affect oth- 
ers dealing with the partnership.* 

A partnership formed for a particular purpose is 
in itself a grant of authority to the acting members 
of the firm to transact its business in the usual 
way;° and if the members of the firm, engaged in a 
particular business to which alone their partnership 
contracts extend, by mutual agreement enlarge their 
sphere of business, the power of each partner to 
bind the firm is coextensive with the whole business 
of the partnership, and the acts of each member 


are as binding in the new branch as in the former 
regular and ordinary business.2 But the power of 
a partner to bind the firm extends only to acts neces- 
sarily connected with that particular enterprise.* 

[§ 293] e. Scope of Firm Business. While ordi- 
narily every partner is a general and authorized 
agent of the firm,’ his authority necessarily depends 
upon, and is limited by, the scope or apparent scope 
of the partnership business,® and by its usages and 
course of dealing,’ and the firm and its members 
accordingly are bound only by the acts of a partner 
which are within the general scope of the partner- 
ship business.8 As between the firm and other par- 
ties who deal with it in good faith, and without no- 
tice, the acts of a partner, although in excess of his 
actual authority, are neverthelegs binding on the 
firm and on the copartners, if such acts are within 
the apparent scope of his authority,® and within the 
scope or apparent scope of the partnership busi- 


ey S58. ‘App. Div. 287, 62 NYS 648. 658, 81 S_150. 


neg. 


{b] he course of business be- Ark.—May v. Ewan, 169 Ark. 512, 


534; tise etic, Vv. Young, 5 @: B. tween members of a firm may tend] 275 SW 754. 

$33, 48 ECL 833, 114 Reprint 1463;| to show the authority of one part- Ga.—Davis v. Dodson, 95 Ga. 718, 
Mara v. Browne, [1896] 1 Ch. 199: ner to act for and charge the part-|22 SE 645, 51 AmSR 108, 29 LRA 
Rhodes v. Moules, [1895] 1 Ch. 236: nership. oi dane Nat. Bank v. | 496. 


Dundonald v. Masterman, lL. R. 7] Schoen, 3 “Mo. 650, 27 SW 537. Hawaii.—HAackfeld v. Yamamoto, 22 
Eq. 504; Atkinson v. Mackreth, L. R. en | Ree es to past transactions. | Hawaii 455, 457 [cit Cyc]. 

2 Eq. 570; Forster v. Mackreth, L.|—‘In order to determine the scope, Mo.—Cayton v. Hardy, 27 Mo. 536. 
R. 2 Exch. 163; Harman v. Johnson, | or apparent scope, of authority of a N. J.—Carr, v. Hertz, 54 N. J. Ka. 


3 C. & K. 272, 2 BH. & B. 61, 75 ECL | partner to bind. the firm, recourse | 127, 33 A‘194 [aff 54 N. J. Eq. 700 
61, 118 Reprint 691; Natusch v. Ir-|] may be had to past transactions in- | mem, 37 A 1117 mem]. 
ving, 2 Coop. t. Cott. 358, 47 Reprint | dicating a custom or course of deal- N. Y.—Welles vy. March, 30 N. Y. 


1196; Coomer v. Bromley, 5 De G. &|ing peculiar to 


the partnership.” | 344. 


Sm. 532, 64 Reprint 1230; Sims .v.| Maasdam v. Van Blokland, 123 Or. And see cases infra note 8. 


Brutton; 5. Exch. 802, -155° Reprint’) 128, 136, 261 P66. 


[a] Legal services——It is not 


SAL MELE Vero. ou Say Sou ipiieo Lel, 97. Standard Wagon Co. v. Few, | within the scope of a partnership of 
69 Reprint 1129: Biggs v. Bree, 51|119 Ga. 293, 46 SE 109; Herlehy v.|lawyers for one of the partners to 
L. J. Ch. 263; Bourdillon v.. Roche, | Ferguson, 47 App. Div. 237, 62 NYS] render the legal services of the firm 
27 L. J: Ch. 681; Hawken v. Bourne, | 648; Peterson v. Armstrong, 24 Utah | gratuitously. Davis v. Dodson, 95 
8 M. & W. 708, 151 Reprint 1223;| 96, 66 P 767; Gutheil v. Gilmer, 23 | Ga..718, 22 SE 645,%1 AmSR 108, 29 


Warr v. Jones, 24 Wkly. Rep. 695. Utah 84, 63 P 817; 


Cavanaugh v. Sal- | LRA 496. 


Sask.—Satallick v. Jarrett, 10 Sask. | isbury, 22 Utah 465, 63 P 39; Town 7 See supra § 292. 


L. 432, 38 DomLR 68, [1918] 1 West |v. Hendee, 27 Vt. 258. 8. U. S—vU. S. Bank v. Binney, 
Wkly 91. 98. Standard Wagon Co. v. Few,| 28 F. Cas. No. 16,791,.5 Mason 176 
[a] “he general authority of the|119 Ga. 293, 46 SE 109; Venable v.| [aff 5 Pet. 529, 8 L. ed. 216]. 

partners to bind the partnership is | Levick, 2 Head (Tenn.) 351. Ala.—McCrary _ Vv. Slaughter, 58 
to be tested by the nature of the par- 99. Folk v. Wilson, 21 Md. 538,| Ala. 230; Waring v. Grady, 49 Ala. 
ticular business to which the part-| 83 AmD 599. 465, 20 AmR 286. 

nership relates, and its ordinary 1. Folk v. Wilson, supra. Colo,—-Lewin Vii Bary, ako iCOlOneA. 
usages.’ Cummings v. S. Funken- 2. 1. S.—_Winship>v. U.S. Bank.) 461, (63 .P=12 1. 


Stelmn©on 1 Adan Ae 718. Si iS 843" Pet 529; 8) tas eds 26 
To same effect Clark v. Taylor, 68 Ala.—Rolston v. 


Ala. 453, 460. 526. 


. Conn.—Samstag v. Ottenheimer, 90 
Click, 1 Stew. | Conn. 475, 97 A 865. 
Ga. of Commerce v. Phil- 


965s —— ir wine Wall Lire saluthO) Pa.—Hoskinson v. Eliot, 62 Pa.|lips, 24 Ga. A. 9,100 SE 22. 


Wn Se 209N 4 SCt 160 e298 iiwedy 225.) 393, 
i Gilder, 8 Ala. 536. Tenn.—Pooley 


Iowa.—Schumacher y. Sumner Tel. 
Whitmore, 10]|Co., 161 Iowa 326, 142 NW 1034, 


Del.—Mayberry v. Bainton, 2 Del. | Heisk. 629, 27 AmR 733. AnnCas1916A 201. 


4. Mex. 
Ga.—People’s Sav. Bank v.. Smith, | 669, 13 SW 576. 


Randall v. 


Merideth, 76 Tex. Mich.—Barnard v. Lapeer, etc., 


Plank Road Co., 6 Mich. 274. 


Ate Gas 185, 39 SH. 920;  Pursley v. 38. Boardman y. Adams, 5 Iowa Mo.—Rimel v. Hayes, 83 Mo. 200; 


Ramsey, 31 Ga. 403. 224, ‘ Kneisley Lumber Co. v. Edward B. 
Me.—Monroe v. Conner, 15 Me. 178, 4 Browning v. Kelly, 124 Ala. | Stoddard Co., 131 Mo. A. 15, 109 SW 
382 AmD 148. 645, 27 S 391; Macaulay v. Palmer, | 840. 


Mass._—Hamilton v. Phcenix Ins.| 125 N. Y. 742, 26 NE 912, 4 Silv. A. Mont.—Hefferlin v. Karlman, 29 
Co., 106 Mass. 395; Woodward v.| 339; Livingston v. Roosevelt, 4 Johns. | Mont. 139, 74 P 201. 
Winship, 12 Pick. 430. NEw Yet Zbl a4 Ama) eis steanan! Nebr.—Norton vy. Thatcher, 8 Nebr. 


Mich.—Davis v. Dodge, 30 Mich.| v. Carbone, 64 Pa. Super. 503; Town | 186. 


267. v. Hendee, 27 Vt. 258 N. Y.—Iroquois Rubber Co. v. Grif- 
Mo.—Midland Nat. Bank y. Schoen, [a] Two persons may be partners | fin, 226 N. Y. 297, 123 NE 369. 

123 Mo. 650, 27 SW 547; Cayton|in a particular transaction, and have N. C.—Reed Coal Co. v. Fain, 171 

v. Hardy, 27 Mo. 536. the power to bind each other in mat-|N. C. 646, 89 SE 29. 


N. Y.—Ann Arbor First Nat. Bank | ters relating to 


that transaction. Okl.—O. K. Boiler, ete., Co. v. Min- 


vy. Farson, 226 N. Y. 218, 123 NE | Stearn v. Carbone, 64 Pa. Super. 508. | netonka Lumber Co., 103 Okl. 226, 229 


490;. Burchell v. Voght, 35 App. Div. {[b] TIllustrations.—(1) Changing | P 1045. 

190, 55 NYS 80 [aff 164 N. Y. 602] the gauge of a railroad and operating Pa . Faber, 1 Grant 31. 

mem, 58 NE 1085 mem]. it as thus changed are beyond the N. S.—Ross v. Reid, 42 N. S. 285. 
Or.—Maasdam v. Van Blokland, 123 | scope of a partnership, created to re- Sask.—Satallick v. Jar rett, 10 Sask. 

Orjules, 26k) P66. organize the company. Browning v.| Ll. 432, 38 DomLR 63, [1918] 1 
Ss. C.—Galloway v. Hughes, 17 S.| Kelly, 124 Ala. 645, 27 S 391. (2) A WestWkly 91. 

C. Ll. 558. mercantile business is not necessarily And see cases intra notes 10, 5, 
Tex.—Harris County v. Donaldson,|or usually incident to the business 9. Jacobson v. Lamb, (Cal. TAS) 

O(iinex iOilws, A. 9) 48) 1S Wi 794 of farming, and a partner who con-| 267 P 114; Dixon First Nat. Bank v 


Utah.—Salt Lake City Brewing Co.] ducts the business of a partnership | Spangler, "49 Cal. A, U3 8y eo 2a S74; 


v. Hawke, 24 Utah 199, 66 P 1058. in farming ‘has 


implied or inci- | Coady v. Igo, 91 Conn. 54, 98 A 328: 


Ont.—Reid v. Smith, 2 Ont. 69;| dental authority to carry on a mer- | Pahlman v. Taylor, 75 Ill. 629; Kos- 
Fraser v. McLeod, 8 Grant Ch. 268.] cantile business on joint account in| olofski v. Goetz, 12 Sask. L. 315, 47 


[a] Zllustration—Where it was | connection with 
the custom for each member of a] O’Bryan, 74 Ala. 64. 


it. Humes v.|DomUR 275, [1919] 2 WestWkly 805. 
[a] Destruction of property.— 


firm of furniture dealers to trade out Scope of firm business generally | Where a partner believes certain 
firm accounts with grocers, such a] see infra § 293. property of the firm to be no longer 
transaction was binding on the part- 5. See supra § 289. of value, it is within the scope of 
nership. Herlehy v. Ferguson, 47 6. Ala.—Orr v. Perry, 16 Ala. A. | his authority to authorize its de- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


@ 


§§ 293-294] 


ness,!° and are such as third persons may reasonably 


conclude to bg embraced within 


business,?? or are incident or appropriate to such 
business, according to the ordinary course and usage 
of carrying it on 33? and this rule applies regardless 
of whether the partner, in performing such acts, acts 
in good or bad faith toward his copartners,'® and 
regardless of whether the contract of partnership 
is, as between the partners, voidable.*+* 
ever, the acts or transactions of one partner are 
outside the apparent scope of the partnership busi- 
ness, the firm and other partners are not bound 
thereby,?® unless such acts or transactions are in 


fact authorized or assented to,® or 


struction. Kosolofski v. Goetz, 12 
Sask. I. 315, 47 DomLR 275, [1919] 
2 WestWkly 805. 

LOO ysr i Sel OS Spl S¥eh a eg 
5 Pet. 529,. 8 L: ed. 216; Capelle v. 
Eales. Cas. Now 2ison., sli2iNalb 


BankrReg ty 

Ala.—Lichenstein 
Ala. A. 108, 62 S 44 

Cal.__Westeott v. Gilman, 170 Cal. 
562, 150 P 777, AnnCasl1916E 437. 

Colo. —Higgins Ver Ammstrone.end 
Colo. 38, 10 P 232. 

Ky. —Power Grocery Co. v. Hinton, 
187 Ky. 171, 218 SW 1013; Ferguson 
vy. Sims, 11 Ky. Op. 472, 3 Kyl 684. 

La.—White v. Kearney, 2 La. Ann. 
63y. 

Miss.—Heirn v. McCaughan, 32 
Miss. 17, 66 AmD 588. 

Nev.—Roney v. Buckland, 4 Nev. 
45. 

N. H.—National State Capital Bank 
v. Noyes, 62 N. H. 35 

N.. ¥.—Union Nat. Bank v. Under- 
Hill, 202 Ne Wi336, TNE 2935 Gates 
Vv. Beecher, 60 N. Y. 518, 19 AmR 207 
[aff 3 Thomps. (cae (OM 404]; National 
Union Bank v. Landon, 45 N. Y. 410 
[aff 66 Barb. 189]; Smith v. Wright, 
4 Abb. Dec. 274, 1 AbbPr 243. 

Pa.—Schoonover v. Jones, 11 Pa. 
Cor 61. 

Va.—Hobbs v. Virginia Nat. Bank, 
147 Va. 802, 128 SH 46, 1383 SH 595. 

Wash.—Merrill v. O’Bryan, 48 
Wash, 415, 93. P) O17: 

Sask.—Kosolofski v. Goetz, 12 Sask. 
Pao. 4%, eDomiinR 275.0 [L910] 22 
WestWkly 805. 

And see cases supra note 9. 

[a] MTlustrations.—(1) A firm may 
be held liable for the loss of bonds 
by a partner, who had obtained them 
for the benefit of the firm. Roney 
v. Buckland, 4 Nev. 45. (2) Where 
one member of a firm receives a de- 
posit, the copartnership may be held 
responsible therefor, although plain- 
tiff did not know when he made the 
deposit who the partners were. Cash- 
man v. Lawson, 73 App. Div. 419, 77 
Niyiom 42) att DAiS INE, Y., 488--mem; 
67 NE 1081 mem]. (3) A partner of 
a firm engaged’ in banking is liable 
for the acts of his partners within 


v. Murphree, 9 


the scope of their business. Schoon- 
Over y.. Jones; 11. Pa.. Co. 5 
11. Heirn v. McCaughan, 32 Miss. 


17, 66 AmD 588; Merrill v. O’Bryan, 
48 Wash. 415, 93 P 917. 

12. Heirn v. McCaughan, 32 Miss. 
17, 66 AmD 588. See generally su- 


pra § 292. 

Tous Capellesy.; idaliy.d shy -Cas: JNO. 
2,391, 12 NatBankrReg. 1; Jacobson 
Vi lamb:= (Cal. Au) 267 Pli4:. Dixon 
. First Nat. Bank v. Spangler, 49 Cal. 
A. 133, 192 P 874; Pahlman v. Taylor, 
75 Ill. 629; Hobbs v. Virginia Nat. 
Bank, 147 Va. 802, 128 SE 46, 133 SE 
595. 

14. Grossman v. Lewis, 226 Mass. 
163, 115 NE 236, AnnCas1918A 739. 

[a] Rule applied.—Where a part- 
ner who was induced to enter the 
partnership contract by fraud asks 
an accounting, and, in the alternative, 
rescission, indemnity, and damages, 
although he fully establishes his 
right to such relief, he is liable to 
ereditors who’ dealt with the firm. 
Grossman v. Lewis, 226 Mass. 163, 


¢ 
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_ratified.+7 
the partnership 


[§ 294] 


Where, how- 


are subsequently 


re: NE 236, AnnCas1918A 739. 
Grant v. Fletcher, 283 


Ala.—Cannon vy. Lindsey, 85 Ala. 
198, 3 S 676, 7 AmSR 38; Abraham 
Vial, 59 Alan sco Cumminss: ov: 
S. Funkenstein Co., 17 Ala. A. 7, 81 
S 348; Orr v. Perry, 16 Ala. A. 658, 


81'S. 150: 

Cal.—Burnett v. Glas, 154 Cal. 249, 
97 P 423; Hendrie v. Berkowitz, 37 
Cal. 113, 99 AmD 251. 

Conn.—Samstag v. Ottenheimer, 90 
Conn. 475, 97 A865. 
Ps tenigices<iantgs Vv. 

Ga.—Davis v. Dodson, 95 Ga. 718, 
51 AmSR 108, 29 LRA 496; Leidy v. 
Gould, 37 Ga. A. 410, 140 SE 400. 

Ill.—Wittram v. Van Wormer, 44 


Sherman, 16 Fla. 


DI, S2b. 

Ind.—Moffitt v. Roche, 92 Ind. 96. 

Towa.—Seeberger v. Wyman, 108 
Iowa 527, 79 NW 290. 

Ky.—Wagnon v. Clay, 1 A. K. 
Marsh. 257. 

La.—Wells y. Siess, 24 La. Ann. 


ASE 
Md.—Maltby v. Northwestern Vir- 
ginia R. Co., 16 Md. 422. 


Mass.—Taft v. Church, 162 Mass. 


527, 39 NE 283. 

Mich.—Holmes v. Kortlander, 64 
Mach. 591, 31 NW 532. 

Minn.—Osborne v. Thompson, 35 
Minn. 229, 28 NW 260; Irvine v. 
Myers, 4 Minn. 229; Selden v.: Bank 
of Commerce, 3 Minn. 166. 

Miss.—Heirn v. McCaughan, 32 
Miss. 17, 43, 66 AmD 588; Goodman 
v. White, 25 Miss. 163. 

Mo.—Cayton v. Hardy, 27 Mo. 536. 
oe Williams vy. Gilchrist, 11 N. 

oO 


N. Y.—Union Nat. Bank v. Under- 
hil, L028 Ni 336,07 INI 2985 

N. C.—Reed Coal Co. v. Fain, 171 
N. C. 646, 89 SE 29. 


Okl. —Anderson v. Guymon, 51 Okl. 


AO Ol ce OS.6B. 

Or.—Conn v. Conn, 22 Or. 452, 30 
Tey EX 

Pa.—McKinney vy. Brights, 16 Pa. 
39955) Am D512. 

g. C.—Nichols v. Hughes, 18 S. C. 


L. 109. 

S. D.—Fillaus v. Greenfield, 39 S. 
D. 226, 164 NW 63. 

Tenn.—-Venable v. Levick, 2 Head 
351; Scott v. Bandy, 2 Head 197. 

Tex.—Goode v. McCartney, 10 Tex. 
193 Munday Trading Co. vw J. M. 
Radford Grocery Co., (Civ. A.) 178 
SW 49. 

Utah.—Gutheil v. Gilmer, 23 Utah 

Lyman, 


84, 63 P 817. 
Vt. —Huntington v. ite 2103 
Chipm. 438, 12 AmD 716. 
Va.—Poindexter v. Waddy, 6 Munf. 
(20 Va.) 418, 8 AmD 749.°* - 
Wis.—Beardsley v. Tuttle, 11 Wis. 


Wyo.—Holgate v. Downer, 8 Wyo. 
304, ol, 918. 


16. U. S.—Grant vy. Fletcher, 283 
Fed. 243. 

Ala.—Woodruff v. Scaife, 83 Ala. 
Tasers dilie 


Cal.—Burnett v. Glas, 154 Cal. 249, 
97. P. 423. 
Fla.—Chandler v. Sherman, 16 Fla. 


DE 
Iowa.—Seeberger vy. Wyman, 108 


[47 C.J.] 831 


Where a person deals with one of the 
partners in a matter not within the scope of the 
partnership, the intendment of law will be that he 
deals with him on his own private account.'® 
f. Power of Managing Partner. 
sole management of a partnership business or of 
some department thereof, may by agreement be 
vested in one partner;!® and where the conduct of 
the firm business, or of a particular department, is 
left entirely to one of the partners, as manager, he 
is thereby vested with power of carrying on such 
business without consulting his copartners,”?° and of 
binding them by all transactions in the course of 
the partnership business,”+ even though a particular 


The 


Iowa 527, 79 NW 290. 
Ky.—Warden v. Newdigate, 11 B. 
Mon. 174, 52 AmD 567; Com. v. Gray, 


Lo y.e Ops Gea © 

Per eee v. Stevens, 31 Me. 
Mich.—Conely v. Wood, 73 Mich. 

203, 41 NW 259. = 
»Afinn. .—Irvine v. Myers, 4 Minn. 
Miss.—Goode v. Linecum, 2 Miss. 


281. 
N. Y.—Welles v. March, 30 N. Y. 


oo Godfrey v. Johnston, 1 Keyes 
N. C.—Long v. Carter, 25 N. C. 238. 
Pa.—Riegel v. Irvin, 4 WklyNC 


537. 


Eng.—Kendal v. Wood, L. R. 6 
Exch. 243. 


17. See infra § 373. 
tock Goode v. McCartney, 10 Tex. 

19. McAlpine v. Millen, 104 Minn. 
289, 116 NW 583. 

20. Steiner v. Faulk, 222 Fed. 61, 
137 CCA 599 [certiorari den 239 U. S. 
638 mem, 36 SCt 160 mem, 60 L. ed. 


481 mer: 

S.—Chickasha Cotton Oil 
Co. Vv. Chapman, 4 F. (2d) 319 [cer- 
tiorari den 268 U. S. 700 mem, 45 SCt 
636 mem, 69 L. ed. 1164 mem]. 


Tll.— Morse v. Richmond, 97 Ill. 
303; Cobb v. Sparr, 153 Ill. A. 92. 
Ky.—Forbes v. Morehead, 58 SW 


982, 22 KyL 853. 

Mass. —Sleeper v. Park, 232 Mass. 
292, 122 NBD 315. 

N. Y.—Johnston v. Trask, 116 N. 
DEP ESS CE UNM Ce, aly AmSR 394, 5 
LRA 630. 

Porto Rico.—Hermanos y. Regis- 
trar, 3) Porto: Rico 18. 

59 


Wash.—Miller v. Caughren, 


Wash. 554, 110 PB 32. 

W. Va.— Manufacturers Light, ete.,. 
Co. va Tenant, 104 WwW: Va. “221; 139 
SE 706. 


[a] Conveyance for partition.—A. 
managing partner may convey for 
the purpose of partition the interest 
in real estate acquired by the firm 
under an agreement by which a spe- 
cial partner contributed his interest. 
in such property to the capital of 
the firm, subject to modification and 
substitution of the full value of part 
of the property under a final settle- 
ment of the _ estate. Hermanos v. 
Registrar, 3 Porto Rico 18. 

[b] As to trust property.— (1) 
Where a declaration of trust in realty 
in legal effect creates a partnership, 
a member of the partnership who 
acts aS managing trustee may bind 
all the members of the firm or trust 
while acting within the scope of his: 
agency. Sleeper v. Park, 232 Mass. 
292, 122 NE 315. (2) Where, by the 
deeds conveying the real estate of a 
partnership to one as trustee, for 
the benefit of the firm, and making” 
him the managing partner, he is ex- 
pressly authorized to make loans, and 
execute mortgages or trust deeds to 
secure the same, “on such parts of 
the premises as he may deem most 
advisable,” this grant of power will 
authorize him in making loans to ex- 
ecute notes for the sums borrowed, 
and a note signed by him, as trus- 
tee, secured by trust deed executed. 


a2. (47), daly 
transaction apparently is not needed to carry on the 
business.22. This prima facie authority, however, 
may be restricted by express agreement,?* but unless 
those who deal with the firm have notice of this re- 
striction, they are entitled to hold all who are part- 
ners bound by the prima facie authority conferred 
on the manager,?* whether the persons sought to be 
charged are persons to whom the third person gave 
credit, or are dormant partners, of whose existence 
he was unaware.?® One dealing with such a man- 
aging partner may rely on the partnership agree- 
ment, shown to him, that the partner shall manage 
the business and assume complete control thereof,’ 
and liability to him cannot be evaded by a subse- 
quent change in such agreement, limiting the man- 
ager’s authority, of which the third person has no 
notice.?7 

Particular powers: 
that the particular act is within the scope of the 
partnership business,?® a managing partner may 
make all contracts which in the course of the busi- 
ness are necessary and proper and customary,?°® bor- 
by him in the same way, will be the 28. 
note of the firm, and not his individu- 
al note, no matter what the party 29. 
loaning may have supposed as to the 
managing partner’s source of power. 
Morse v. Richmond, 97 Ill. 3038. 

[c] Promise to take back bonds.— | 41; 


Where a managing partner promises |N. S. 
a purchaser to take back the bonds|]8 H. L. Cas. 


PARTNERSHIP 


Subject to the limitation 


Scope of firm business gener- 
ally see supra .§ 203. 
‘Forbes v. Morehead, ) 
982, 22 KyL 853; Kenyon Co. v. John- 39. Uz 
son, 144 Minn. 48, 174 NW 436; 
derson v. Clayton, 89 Utah 313, 117 P 
Wheatcroft v. ,.Hickman, 
47, 99 ECL 47, 142 Reprint 19, 
268, 11 Reprint 431. 


_[§§ 294-295 


row money, necessary for conducting the business,*° 
employ other persons to work for the firm,** pur- 
chase goods,°? and pledge the credit’ of the firm,?? 
although the note therefor is executed by the man- 
aging partner alone.’ But he has no authority to 
execute a mortgage on the firm property to secure 
the debt of a third person for which the firm is not 
liable.2® A managing partner of a firm, which be- 
longs to an association which requires its members 
to arbitrate their differences, is authorized to sub- 
mit a controversy with another member to arbitra- 
tion,?* although ordinarily a partnership is not li- 
able on an arbitration agreement made by one part- 
ner.*? 

[§ 295] g. Majority and Minority of Firm.** A 
majority of the partners, if they act fairly and in 
good faith and within the scope of the partnership 
business, may bind a minority by deciding questions 
relating to the conduct of the partnership busi- 
ness,*® unless such action is inconsistent with the 
limitations of the partnership agreement,*® and such 


business generally see supra § 226. 
: Restrictions by dissent see infra § 
58 SW | 297 
S.—Kentucky Distilleries, 
ete., Co. v. Louisville Public Ware- 
house Co., 19 F. (2d) 866. 

27 Ala. 


Ala.—Johnston vy. Dutton, 
Colo.—Copp v. Longstreet, 5 Colo. 


An- 


9). C27 B: 
245. 


yr ae 


sold at the price the purchaser pays, 
and the business of the firm is that 
of bankers and brokers, it cannot 
be held as matter of law that the 
promise is so far beyond the scope 
of the firm business that the pur- 
chaser had no right to rely on it. 
Johnston v. Trask)).116.N. Y. 136, 22 
NE 3877, 15 AmSR 394, 5 LRA 630. 

22. Chickasha Cotton Oil Co. v. 
Chapman, 4 F. (2d) 319 [certiorari 
den 268 U. S. 700 mem, 45 SCt 636 
mem, 69 L. ed. 1164 mem}. 

[a] Bule applied.—An instruction 
that, although partners had no au- 
thority to bind the partnership by 
contracts outside the partnership 
business, if the partnership was car- 
rying on a different kind of business, 
and the managing partner was al- 
lowed to make contracts in reference 
thereto, the contracts were binding, 
even if not apparently needed to 
carry on business, correctly states 
the law. Chickasha Cotton Oil Co. v. 
Chapman, 4 F. (2d) 319 [certiorari 
den 268 U. S. 700 mem, 45 SCt 636 
mem, 69 L. ed. 1164 mem]. 

23. McAlpine v. Millen, 104 Minn. 
289, 116 NW 583; Barnett v. Cisco 
Banking Co., (Tex. Civ. A.) 253 SW 
339; Wheatcroft v. Hickman, 9 C. B. 
N. S. 47, 99 ECL 47, 142 Reprint 19, 
8 H. L. C. 268, 11 Reprint 431. 

24. Boren v. Young, (Tex. Civ. A.) 
275 SW 131; Barnett v. Cisco Bank- 
ins .Co:.,° (Tex. Civ. «A. 253: “SW 1339s 
Wheatcroft v. Hickman, 9 C. B. N. S. 
Alle 99 Ch eli. 142 Reprint 9. Soe: 
L. C. 268, 11 Reprint 431. 

[a] Tllustration.—An agreement 
between partners that the managing 
partners would have no power to 
bind the partners personally, and 
that every written obligation which 
the managing partners might enter 
into should stipulate against the per- 
sonal liability of the partners, is valid 
as between the partners themselves, 
although ineffective as to third per- 
sons. Barnett v. Cisco Banking Co., 
(Tex. Civ. A.) 253 SW 339. 

25. Wheatcroft v. Hickman, 9 C. 
B. N. S. 47, 99 ECL 47, 142 Reprint 
19, 8 H. L. Cas. 268, 11 Reprint 431. 

Liability of dormant partners gen- 
erally see infra §§ 384-387. 

26. Thomas vy. Hardsocg, 137 Iowa 
597, 115 NW 210. 

27.. Thomas v. Hardsocg, supra. 


Authority to contract generally see 
infra §§ 308-310. 

30. Rains v. Weiler, 101 Kan. 294, 
166 P’ 235, LDRALIITE 571; Miller v. 
McCord, (Tex. Civ. A.) 159 SW 159. 

[a] Illustration.—Where partners 
in a firm formed to undertake city 
work agree that a partner shall have 
the entire financial management of 
the firm business, and it is necessary 
to borrow money and give security 
therefor, the partner can borrow 
money and give security therefor, and 
bind the firm thereby. Miller v. Mc- 
Cord, (Tex. Civ. A.) 159 SW 159. 

Borrowing money generally see in- 


fra § 339. 


31. Burgan v. Lyell, 2 Mich. 102, 
55 AmD 53. 

Contracts of employment generally 
see infra §§ 311, 312. 

32. Thomas v. Hardsocg, 137 Iowa 
OO od LoS INI 2.0% 

Authority to make purchases gen- 
erally see infra §§ 320, 321. 

33. Thomas v: Hardsocg, 137 Iowa 
597, 115 NW 210; Waltham Piano 
ce v. Pierson, 104 Nebr. 199, 176 NW 

64. 

[a] Illustration.—A partner in a 
firm, organized to do a general live 
stock business, who is by the firm 
agreement placed in complete control 
of the business, has power to pledge 
the credit of the firm, in the absence 
of a provision in the agreement for- 
bidding it. Thomas v. Hardsocg, 137 
Iowa 597, 115 NW 210. 

[b] In a commercial partnership 
the power of the managing partner 
to pledge the credit of the partner- 
ship in transacting firm business is 
implied. Waltham Piano Co. v. Pier- 
son, 104 Nebr. 199, 176 NW 364. 

34. Thomas v. Hardsocg, 137 Iowa 
597,115 NW 210. 

Authority as to negotiable instru- 
ments generally see infra §§ 340-354. 

35. Rowe v. Guderian, (Tex. Civ. 
A.) 212 SW 960. 

Mortgages and pledges generally 
see infra §§ 329-331. 

36. Chickasha Cotton Oil 
Chapman, 4 F. 
den 268 U. 
mem, 69 L. ed. 1164 mem]. 

Submission to arbitration generally 
see infra § 356. 

37. See infra § 356. 

38. Control and conduct of firm 


Co; “v. 
(2d) 319 [certiorari 


S. 700 mem, 45 SCt 636- 


A; 282,38 Pi 601. 
we v. Bowen, 49 Ga. 
es 
Iowa.—Western Stage Co. v. Walk- 
er, 2 Iowa 504, 65 AmD 789. " 
Ky.—Walker v. Yellow Poplar 
Lumber Co., 35 SW 272, 18 KyL 76; 
Bowling v. Martin, Ky. Op. 67. 
Wee eee ae v. Sprague, 75 Me. 
yp Mont-—Nolan v. Lovelock, 1 Mont. 


N. Y.—Kirk v. Hodgson, 3 Johns. 
Ch. 400. 

Pa.—Markle vy. Wilbur, 200 Pa. 457, 
469, 50 A 204; Clarke v. State Valley 
R. Co., 136 Pa. 408, 20 A 562, 10 LRA 
238; Peacock v. Cummings, 46 Pa. 
434, 5 Phila. 253; Potter v. McCoy, 
26 Pa. 458. 

Vt.—Reirden v. Stephenson, 87 Vt. 
430, 89 A 465, AnnCasl1916C 109. 

Eng.—Wall v. London Assets Corp., 
[1898] 2 Ch. 469; Const v. Harris, 
Turn. & R. 496, 12 EngCh 496, 37 
Reprint 1191. 

“In such case, the minority must 
yield, so long as the majority do not 
transcend or pervert the powers with 
which the firm has been invested. 
If the number of partners should in 
any given case be an even number 
and they should be evenly divided in 
opinion, with no provision for such 
a contingency in their articles, then 
it may be that, as to that subject, 
the power of the firm to act is sus- 
pended so long as the even division 
continues; and, if the subject be one 
upon which action is essential to the 
purposes of the partnership, such 
disagreement might work a dissolu- 
tion by rendering the further prose- 
cution of the common enterprise im- 
possible. The same consequences 
could not flow, however, from the 
dissent of a minority, because, with- 
in the purpose of the partnership 
and for the promotion of its inter- 
ests, the majority have the right to 
control.” Markle y. Wilbur, supra. 

[a] Rule applied to: (1) Pur- 
chase of real estate. Copp v. Long- 
street, 5 Colo. A. 282, 38 P 601. (2) 
Sale of firm personal property. 
Staples v. Sprague, 75 Me. 458. (3) 
Retention of clerk who had over- 
drawn account. Kirk v. Hodgson, 3 
Johns. Ch. (N. Y.) 400. 

40. Kentucky Distilleries, ete., Co. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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limitations may be express,*! as where the agreement 
requires the consent of all the partners to particular 
transactions ;*2 or they may be implied from an ex- 
elusive enumeration of granted powers.*® 
by a majority, however, should not be taken with- 
out notice to, and consultation with, the minority, 
and if good faith is 
only the interest of the partners acting 
In the absence of an agreement 
giving such power, no action ean be taken by the 
majority, without the consent of all the existing 
partners, which effects a change in the nature of the 
firm business,*® or in the location where it is to be 
or which effects a sale of the whole 


where this is practicable;** 
wanting, 
ean be affected.*® 


earried on;** 
eonecern.*® 


[§ 296] h. Restrictions on Partner’s Authority— 
The powers of a partner as the 


(1) By Agreement. 


v. Louisville Public Warehouse Co., 
19 . (2d) 866. 

Restrictions by agreement general- 
ly see infra § 296. 

41. Kentucky Distilleries, etec., Co. 
vy. Louisville Public Warehouse Co., 
19°R. (2d) 866. 

42. Gordon y. Holland, (Can.) 10 
DomiluRn. ~734, 23 WiestLR 38, 4 
WestWkly 419 [mod (B. C.) 2 DomLR 
327, 20 WestLR 887, 2 WestWkly 


158]. 

43. Kentucky Distilleries, etc., Co. 
v. Louisville Public Warehouse Co., 
19 ES (2d) 866. 

44. Chicago, etc., R. Co. v. Hoyt, 1 
THe AU 374 [att 93 Tl! 601]; Western 
Stage Co. v. Walker, 2 Iowa 504, 65 
AmD 789. 

45. Western Stage Co. v. Walker, 
supra. 

46. Abbott v. Johnson, 32 N. H. 9; 


Natusceh—v-." Irving, .2 Coop. t.. Cott. 
358, 47 Reprint 1196. 

[a] hus, if six persons join in a 
partnership of life insurance, neither 
the majority, nor any select part of 
them, can engage that partnership in 
marine insurance, unless the contract 
of partnership expressly or implied- 
ly gives such power. Natusch v. Irv- 
ing, 2| Coop. t: Cott. 358, 47 Reprint 
1196. 

47. Jennings’ App., 2 Mon. (Pa.) 
184, 16 A 19, 2 LRA 43; Clements 

Jae, 537, 4 


VoeNorris, s  Chy Dt 129. 
48. Chapple v. Cadell, 
Pneeh 537, 37° Reprint B53. 
49. Taylor v. Sartorious, 130 Mo. 
A, 23, 108 SW 1089. And see cases 
infra notes 51, 54. 


50. See Agency § 202 et seq. 
51. U. S.—Kimbro vy. Bullitt, 22 
HOW. «2o65. 16 lived. 313. 


Ala.—Little v. Britton, 189 Ala. 10, 
66 S 694; Shackleford v. Williams, 
82 Ala, 87, 62 S54; Clark vy. Taylor; 


68 Ala. 453. 

Conn.—Coady v. Igo, 91 Conn. 54, 
98 A 328. 

Ky.—Dunning vy. Gibbs, 213 Ky. 81, 
280 eae 483. 


N. Y.—King v. Sarria, 69 N. Y. 24, 
25 AmR 128. 

Pa.—Hoskinson vy. Eliot, 62 Pa. 
393. 


Tex.—Barnett v. Cisco Banking Co., 
(Civ. “A;) 253 SW 339. 


Eng.—Hawken v. Bourne, 8 M. & 
W. 708, 151 Reprint 1223. 
Mutual rights, duties, and liabil- 


ities of partners see supra §§ 209-249. 

52. See generally supra § 293. 

53. Breeze v. International Bank- 
ing Corp., 25 Cal. A. 437, 148 P 1066; 
sladen ‘v. luanee, 151 N. C. 7492, 66 
SE 449; Manufacturers Light, etc., 
Co. v. Tenant, 104 W. Va. 221, 139 SE 
706. And see cases infra note 54. 

[a] fllustration.—Where a mem- 
ber of a firm of attorneys pledged 
an order for the payment of money, 
belonging to the firm, as security for 
his individual debt to a bank, and 
upon payment of a note substituted 
for the order applied the proceeds 
upon such debt, such facts alone did 


[47 ORT 58) 


# 
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Action 


selves.>? 


notice.>* 


not put the bank on inquiry or charge 
it with notice that such partner was 
appropriating the firm property to 
his individual purposes, without the 
consent of his partner, and its failure 
to prosecute an inquiry or advise the 
partner of the transactions was not 
fraud on its part, as one dealing 
with a partner respecting firm prop- 
erty may assume that the partner 
is acting with full authority from 
his copartners. Breeze v. Interna- 
tional Banking Corp., 25 Cal. A. 437, 
143 P 1066. 

54. U. S.—Kimbro v. Bullitt, 22 
How. 256, 16 L. ed. 313; Winship v. 
U. S! Bank, 5 Pet. 529; 8 T. ed. 216; 
National Exch. Bank v. White, 30 
Fed. 412 [rev on other grounds sub 
nom. Dowling v. Boston Nat. Exch. 
Bank, 145 Us (Sn 512%, 12, SCt 92385 36) I. 
ed. 795]; Davis v. Beverly, 7 F. Cas. 
INO2)-3,627,,.2 7 @ranch (C, Cis3so7 “In re 
\MmeEbadsne 2S) TAR VOeKsH SoNi@s valve ails 92 
Ware 322. 

Ala.—Conner v. Ray, 195 Ala. 170, 
70 S 1380; Humes v. O’Bryan, 74 Ala. 
645 (Clark *\v. Taylor, 84 Alas "258% 
Monroe v. Hamilton, 60 Ala. 226; 
Lichenstein v. Murphree, 9 Ala. A. 
108, 62 S 444. 

Ark.—Williams v. Carson, 126 Ark. 
618, 191 SW 401: Buford v. Lewis, 87 
Ark. 412, 112 SW 963. 

Cal.—Breeze vy. International Bank- 
ing Corp. ,i25.'Cal. A, 437, 143 P1666: 

Colo.—Rocky Mountain Nat. Bank 
v.. McCaskill, 16 Colo. 408, 26 P $21. 

BOY Van. Leouwe OL Conn: 54, 
98 A 328; BHveritt v. Chapman, 6 
Conn. 347. 


Ga.—Bass Dry Goods Co. v: Gran- 
lite City eMiisn Cor, t3wGa, I425239 


SE 471. 

Ill.—Crane Co. v. Tierney, 175 Ill. 
19, 51 NH Glo} MebDonald wv. .Mair- 
banks, 161 Ill. 124, 43 NE 783 [aff 
58 Ill. A. 884]; Gammon v. Huse, 100 
Til. 234. 

Ind.—Hoffman v. Toll, 2 Ind. A. 287, 
28 NE 557. 


82 Iowa 


a. ans v. 
492, 48 NW 929. 
Kan.—Medberry v. Soper, 17 Kan. 
69. 


Evans, 


Ky.—Dunning v. Gibbs, 213 Ky. 81, 
280 SW 483; Hurtig v. Lebus, 201 
Ky. 125, 255 SW 1060; Saufley v. 
Howard, 7 Dana 367. 

La.—Harrison v. Poole, 4 Rob. 193. 

Me.—Waldo Bank v. Lumbert, 16 
Me. 416. 

Mda.—Maltby v. Northwestern Vir- 
ginia *R. Co., 16 Md. 422. 

Mass.—Back Bay Nat. Bank vy. 
Brickley, 254 Mass. 261, 150 NE 11; 
Dean, v. Vice, 234 Mass, 13, 124 NE 
673; Feigenspan v. McDonald, 201 
Mass. 341, 87 NE 624; Stimson vy. 
Whitney, 130 Mass. 591. 

Mich.—Burgan vy. Lyell, 
102, 55 AmD 53. 

Minn.—Browerville First Nat. Bank 
Fae eget 103 Minn. 403, 115 NW 


Miss.—King v. Levy, 13 S 282; 
Lynch v. Thompson, 61 Miss. 354; 


2 Mich. 
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agent of the firm may be restricted by the firm,*® 
in the same manner as any other agency may be re- 
stricted by the prineipal;°° 
or limitations in the articles of partnership or in 
an express agreement between the partners are op- 
erative and binding as between the partners them- 
A third person, however, who deals with 
a partner in good faith in a matter fairly within 
the scope of the partnership business,°? in the ab- 
sence of notice to the contrary, has the right to as- 
sume that the partner has authority to bind the firm 
by all acts necessary to carry on the business in 
the usual way;°* and therefore, with respect to the 
rights and liabilities growing out of such dealings, 
he is not affected by restrictions or limitations on 
such partner’s authority, of which he has had no 
Where, however, a person dealing with a 


and such restrictions 


Davis v. Richardson, 45 Miss. 499, 7 
AmR 1732; Heirn v. McCaughan, 32 
Miss. 17, 66 AmD 588. 

Mo.—Bates v. Forcht, 89 Mo. 121, 1 
SW 120; Murphy v. Camden, 18 Mo. 
122; Cargill v.. Corby, 15 Mo. 425. 

N. _H.—Bromley v. Elliot, 38 N. H. 
287, 75 AmD 182. 

N. J.—Carr v. Hertz, 54 N. J. Ha 
127, 33 A 194 [aff 54 N. J. Eq. 706 
mem, 37 A.1117 mem]. 

N. Y.—Magovern vy. Robertson, 116 
N. Y. 61, 22 NE 398, 5 LRA 589; King 
Vis Sarria, 69) IN. YY. 624; 25 AmR 128; 
Sage v. ‘Sherman, 2 N. Y. 417 [aff 
Lalor 14713 .Frost vo Hanford) \LoR: 


D. Smith 540; Walden v. Sherburne, 
15 Johns. 409. 
N. C.—Abpt v. Miller, 50 N. C. 32. 


Oh.—Benninger v. Hess, 41 Oh. St. 
64; Seybold v. Greenwald, 1 Disn. 
425, 12 Oh. Dec. (Reprint) 710. 

Pa.—Rice v. Jackson, 171 Pa. 89, 
32 A O86; —Rerch. v. Bardseil62i ea 
307, 29 A 890; Moorehead v. Gilmore, 
77 Pa. 118, 18 AmR 435; Hoskinson 
We MOEN (62 ay 23oS =e Mawrandcesnwe 
Tracy, 62 Pa. 374; Tillier v. White- 
head, 1 Dall. 269, 1 L. ed. 131; Burd- 
sall’s Hist, 28 Pa. Dist, 541, 

Cnn: —Nichols v. Cheairs, 4 Sneed 


ox. —Boren v. Young, (Civ. A.) 
275 SW 131; Dayle L. Smith Oil Co. 
vy. Continental Supply, (Co: ACCive eA 


268 SW 489; Barnett v. Cisco Bank- 
ing Co., (Civ. A.) 253 SW 839; Gal- 
lagher v. Heidenheimer, 8 Tex. A. 


Cine Gas. Sepsis Franklin v. Hardie, 
mee x SAL C@lvan CASH. Siaizel Or 

Vt.—Tyler v. Scott, 45 Vt. 261. 

W. Va.—Manufacturers Light, etc., 
Co. v. Tenant, 104 W. Va. “oot, 139 
SE 706. 

Wis.—Wipperman vy. Stacy, 80 Wis. 
345, 50 NW 336. 

Eng.—Wheatcroft v. Hickman, 9 C. 
B. N.S. 47, 99 HCL 47, 142. Reprint 
V9, 8 Hi. i. Cas, 268, 11 Reprint Asie. 
Hawken v. Bourne, 8 M. & W. 703, 
151 Reprint 1223. 

fa] Reason for rule.—‘A partner, 
certainly the acting partner, has 
power to transact the whole business 
of the firm, whatever that may be, 
and consequently, to bind his part- 
ners in such transactions, as entire- 
ly as himself. This is a general 
power, essential to the well conduct- 
ing of business, which is implied in 
the existence of a partnership. 
When, then, a Rartnecsiin is formed 
for a particular purpose, it is un- 
derstood to be in itself a grant of 
power to the acting members of the 
company, to transact its business in 


the usual way. . ce AUS RS eset: 
general authority held out to the 
world, to which the world has a 


right to trust. The articles of co- 
partnership are perhaps never pub- 
lished. They are rarely, if ever, seen, 
except by the partners themselves. 
The stipulations they may contain 
are to regulate the conduct and rights 
of the parties, as between them- 
selves. The trading world, with 
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partner has notice of the restrictions upon his au- 
thority, acts of the partner in the course of such 
dealing, which are in contravention of such restric- 
tions, are not binding on the firm and other part- 
ners,°> unless the partners by their course of con- 
duct have waived the restriction or limitation.°® 
Where.a partnership is engaged in a particular busi- 
ness, and that fact is known, it is sufficient notice to 
third persons of the limitations which the nature 
and customs of that business place upon the power 
of each partner;°* and third persons dealing with 
a partner in matters not within the scope of its 
usual business, in order to charge the firm, must 
show the partner, so acting, to have been possessed 
of special authority to act for the firm.°® 

Duty to inquire as to authority.°® A third person 
in dealing with a partner should inquire as to his 
authority to enter into the particular transaction, 
where the character of the transaction is not such 
as to justify the third person in assuming that the 
partner is acting within the scope of the partner- 
ship business;®° and where the partner apparently 
is exceeding his authority, he must ascertain whether 
the partner is acting for himself or for the firm with 


whom the company is in perpetual 
intercourse, cannot individually ex- 
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bro v: Bullitt’ 22 How. 256, 16 L. ed. 
313. 


el 


= 
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the sanction or authority of his partners.*t 

Waiver by third person. A restriction which has 
been placed on a partner’s power for the benefit of 
a third person may be waived by such person.®? 

Knowledge of partnership. Where a person deal- 
ing with a partner does not know or believe him to 
be a partner, such person can rely only on the part- 
ner’s actual authority, and the firm cannot be held 
liable on any transaction which is beyond such au- 
thority.°? 

[§ 297] (2) By Dissent. Even in the absence of 
an agreement between the partners imposing re- 
strictions upon the implied authority of one of their 
number,** as the authority of one partner to bind 
his copartners is based upon an agency,®® which, 
unless the partnership is for a fixed term, may be 
terminated by notice,°® a partne® may limit the au- 
thority of his copartner to bind Itim either generally 
or as to particular transactions,°* and therefore may 
exempt himself from liability with respect to new 
obligations, by giving notice that as to some partic- 
ular matter he will not be bound by his partners’ 
acts,°*® especially as to a matter not connected with 


(Tex. Civ. A.) 193 SW.195. 
[a] Thus, regarding a firm’s lia- 


amine these articles, but must trust 
to the general powers contained in 
all partnerships. The acting part- 
ners are identified with the compa- 
ny, and have power to conduct its 
usual business, in the usual way. 
This power is conferred by entering 
into the partnership, and is perhaps 
never to be found in the articles. If 
it is to be restrained, fair-dealing 
requires that the restriction should 
be made known. ‘These stipulations 
may bind the partners; but ought 
not to affect those to whom they are 
unknown, and who trust to the gen- 
eral and well-established commercial 
law.’’ Winship v. U. S. Bank, 5 Pet. 
(UsS:)) 529, 561, 8% Li ed. 216. 

[b] Tlustrations.—(1) An agree- 
ment between partners not to incur 
any liability beyond a certain amount 
does not relieve the liability of a 
partner to a third person for a debt 
contracted in reliance on the part- 
nership. Shackleford v. Williams, 
182 Ala. 87, 62 S 54. (2) A limita- 
tion in partnership articles on the 
authority of a partner, without the 
written consent of copartners, to bind 
the firm is not binding on third per- 
sons without notice dealing with him 
in a matter fairly within the scope 
of the partnership business. Dobie 
v. Southern Trading Co., (Tex. Civ. 
A.) 193 SW 195. 

[e] Special instructions and lim- 
itations on the authority of a part- 
ner are to be deemed advisory only, 
and are not binding on third per- 
sons without knowledge of them. 
Sage v. Sherman, 2 N. Y. 417 [aff 
Lalor 147]. 

{d] Where credit is given to a 
partnership within the firm business, 
it binds all partners notwithstand- 
ing any secret reservations between 
them unknown to those who give the 
credit. U. S. Bank v. Binney, 28 F. 
Cas. No. 16,791, 5 Mason 176 [aff 5 
Pet. 529, 8 L. ed. 216]. 

{e] Sufficiency of notice.—(1) The 
registration of a mortgage, given by 
one partner to another, and contain- 
ing restrictions on the mortgagor’s 
authority as a partner, is not con- 
structive notice to third persons. 
Monroe v. Hamilton, 60 Ala. 226. (2) 
Notorious insolvency of a partner is 
not notice of any restriction upon his 
authority to bind the firm of which 
he remains a member. Murphy v. 
Camden, 18 Mo. 122. 

55. U. S.—Irwin v. Williar, 110 U. 
S. 499, 4 SCt 160, 28 L. ed. 225; Kim- 


Ala.—Conner v. Ray, 195 Ala. 170, 
70 S 180; Little v. Britton, 189 Ala. 
10, 66 S 694. 

‘Ark.— Williams v. Carson, 126 Ark. 
618, 191 SW 401. 

Ga.—Radcliffe v. Varner), 55 Ga. 
427; Urquhart v. Powell, 54 Ga. 29. 

Ill.— Straus v. Kohn, 83 Ill. A. 497. 

Ind.—Campbell v. Pence, 118 Ind. 
313, 20 NE 840. 

Iowa.—Baxter v. Rollins, 90 Iowa 
217, 57 NW 838, 48 AmSR 432; Knox 
v. Buffington, 50 Iowa 320. 

Kan.—Deitz v. Regnier, 27 Kan. 94. 

Ky.—Dunning v. Gibbs, 213 Ky. 81, 
280 SW 488; Hurtig v. Lebus, 201 
Ky. 125, 255 SW 1060. 

Md. —Brent’ v. Davis, 9 Md, 217. 

Mass.—Bailey v. Clark, 6 Pick. 372. 

Mich.—Wintermute y. Torrent, 83 
Mich. 555, 47 NW 358. 

Minn.—Wilson v. Richards, 28 
Minn. 337, 9 NW 872. 

Ber .—Langan v. Hewett, 22 Miss. 

Mo.—Taylor v. Pehl 130 Mo. 
A. ee 108 SW 1089 

. H— Bromley V. Elliot, 38 N. H. 
28% 75 AmD 182 

N. J.—Carr v. Hertz, 54. IN. J. Eq. 
127 38. Ay 194. Lafi bas Nd. eg. i00 
mem, 37 A 1117 mem]. 

N. Y.—King v. Sarria, 69 N. Y. 24, 
25 AmR 128; Mason v. Partridge, 66 
N. Y. 633; G. H. Haulenbeck Adv. 
Agency v. November, 27 Misc. 836, 
60 NYS 573; Cantwell v. Burke, 6 
NYSt 308. 

N. C.—Sladen v. Lance, 151 N. C. 
492, 66 SE 449; Johnston yv. Bern- 
heim, 86 N. C. 339. 

Oh.—Plimpton y. Taylor, 21 Oh. 
Cir’ Ctx 260; 21 Oh: (Cir! Dec.<570) 

Pa.—Granby Min., ete., Co. v. Lay- 
erty, 159 Pa. 287, 28 A 207. 

Tex.—Tinnin v. Williams, (Civ. A.) 
8. SW. @d) 757. 

Vt.—Chapman v. Devereux, 32 Vt. 


aes Hastings v. Hopkinson, 28 Vt. 
Eng.—Alderson v. Pope, 1 Campb. 
404 note, 170 Reprint 1001; Galway 


v. Matthew, 1 Campb. 403, 170 Re- 
print 1000, 10 East 264, 103 Reprint 
775; Ex p. Holdsworth, 1 Mont. D. 
& De G. 475; Hawken v. Bourne, 8 
M. & W. 703, 151 Reprint 1223. 

[a] Tllustration.—A person selling 
goods to a partner for the firm, with 
notice that such partner’s authority 
is to buy only for cash, is bound by 
such restriction. Sladen vy. Lance, 
151 N. C.. 492, 66 SE 449. 

56. Dobie v. Southern Trading Co., 


bility to third persons on the con- 
tract of a member, the members may, 
by their course of conduct, waive 
the limitation in the articles on the 
power of a member to bind the firm 
by contract without written consent 
of the others. Dobie v. Southern 
Teedine, Co. (Lex: :Civ..:A;)) 1932 Swi 


Presbrey v. Thomas, 1 App. 
(D. C.) 171; Benedict v. Thompson, 
33 La. Ann. 196. s 

A person dealing with the 
members of a noncommercial part- 
nership must be on his guard as to 
the right of a partner to bind the 
firm. Benedict v. Thompson, 33 La. 
Ann. 196. ‘ 

58. Presbrey v. Thomas, 1 App: 
GBC Wualivarly 

59. As to agents generally see 
Agency §§ 204-207. 

60. Samstag v. 
Conn. 475, 97 A 865 

61. Victoria Lumber Co. v. Mont- 
gomery, 130 Lax 120, 57 S 650; Al- 
len v. Cary, 33 La. Ann. 1455. 

62. Mancheno v. Le Brun, 14 Porto 
Rico 461. 

[a] Thus restrictions placed upon 
the partners’ power for the benefit 
of a creditor can be waived by him, 
in which case a partner’s act done 
in pursuance of the creditor’s con- 
sent is valid. Mancheno v. Le Brun, 
14 Porto Rico 461. 

63. Adrian Knitting Co. v. Wabash 
R. Co., 145 Mich. 3238, 108 NW 706; 
Nicholson v. Rickett, 2B. & E. 497, 
105 ECL 497, 121 Reprint 187; Lloyds 
Bank, Ltd. v. Swiss Bank Verein, 107 
Lei. "Rep. N. S. 309 [aff 108 L. T. ‘Rep. 
N. S. 143]. 

[a] Thus, where a partner was 
authorized to borrow money only 
from a particular lender, and he bor- 
rowed from another who had no 
knowledge of the partnership, the 
firm is not bound thereby, for, in the 
absence of such knowledge, the per- 
son dealing with a. partner can rely 
upon nothing but sAis actual author- 
ity. Lloyds Bank, Ltd. v. Swiss 
Bank Verein, 107 L. T. Rep. N. S. 309 
[aff 108 L: T. Rep. N. S. 143]. 


Ottenheimer, 90 


64. See generally supra § 296. 

65. See supra § 289. 

66. See supra § 296. 

67. Bellbuckle Bank v. Mason, 139 
Tenn. 659, 202 SW 931. And see cases 
ane. note 68. 

Ala.—Bradley Fertilizer Co. v. 
Pollock, 104% Ala. 7 402°" 16 SS." 138) 


Johnston vy. Dutton, 27 ‘Ala. 245. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


* . 


4 § 297] 


the ordinary business of the firm,®® unless his lia- 
bility therefor results from the articles of partner- 
ship,’° or from the nature of the partnership.7!_ The 
partners who enter into the transaction, BONE YER: 


are liable thereon.*? 


Where the firm consists of but two members, if 
one of the partners notifies a third person that he 
will not be bound by the future acts of his copartner 
the implied agency is thereby terminated,** and if, 
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the other partner, the person dealing with him can 
rely only on the individual credit of such partner,** 
and no liability will exist against either the dissent- 
ing partner7® or the firm,’® but only against the 


partner entering into the transaction.’ 


after such notice, a transaction is entered into with 


Conn.—Leavitt v. Peck, 3 Conn. 124, 
8 AmD 157. 
Fe rs ine v. Buffington, 50 Iowa 
ogee Drumm v. Hanna, 25 La. Ann. 

Me.—Monroe v. Conner, 15 Me. 178, 
32 AmD 148. 

Md.—Matthews v. Dare, 20 Md. 248. 


Minn.—Gladson v. Heagle, 170 
Minn. 166, 212 NW 175. 
Mo.—St. Louis Brewing Assoc. v. 


Elmer, 189 Mo. A. 197, 175. SW 102. 

N. J.—Carr v. Hertz, 54 N. J. Eq. 
Mad, she Al 104, Lair 62 ON. J. Bq... 700 
mem, 37 A 1117 mem]. 

Pa.—Yeager v. Wallace, 57 Pa. 365; 
Feigley v. Sponeberger, 5 Watts & 
S. 564. 

ae C.—Sims v. Smith, 46°S. Cc. L. 
685. 

Utah.—Rocky Mountain Stud Farm 
Co. v. Lunt, 46 Utah 299, 151 P 521. 

Wis.—Wipperman v. Stacy, 80 Wis. 
345, 50 NW 336. 

-f{ng.—Rooth v. Quin, 7 Price 193, 
146 Reprint 944; Willis v. Dyson, 1 
Stark. 164, 2 ECL 70, 171 Reprint 


434; Vice v. Fleming, 1 Y. & J. 227, 
148 Reprint 655. 
[a] Explanation of rule.—‘'The 


right of one partner to bind all rests 
upon the principle, that all have 
agreed that he should do so. . 
There is nothing inconsistent with 
this rule in allowing one of the part- 
ners to dissolve the contract of part- 
nership, giving due notice, that such 
power to bind him has ceased to ex- 
ist. This he may, without doubt, do, 
where there is no special agreement 
that the partnership shall continue 
for a definite period, which is yet 
unexpired. Whether one partner 
may dissolve the partnership before 
the agreed time expires, may admit 
of doubt. Upon principle, however, it 
would seem that it was only for the 
other party to that contract to com- 
plain, it being of no importance to 
others, whether they violate con- 
tracts between themselves, if full 
notice is given, so that others may 
understand to whom they are to give 
credit. . If such a power exist, 
as to all persons, it would be difficult 
to deny, that one partner could pro- 
tect himself against a particular 
contract by actual notice, that he 
dissented from it before it was con- 
cluded. Such a notice removes the 
foundation upon which the right 
rests, to charge all the partners up- 
on the contract of one. It leaves no 
longer the presumption, that one 
acts for all, by the consent of all. 
And if, after such actual notice, a 
person will give credit, he cannot rea- 
sonably complain that he cannot ob- 
tain payment from him who has no- 
tified him not to give the credit.” 
Monroe v. Conner, 15 Me. 178, 180, 32 
AmD 148. 

[b] Illustrations.—(1) A partner 
cannot bind his copartners by a con- 
tract executed in the course of the 
firm business to one who knew that 
such copartners had refused to make 


that or a similar contract. Gladson 
v. Heagle, 170 Minn. 166, 212 NW 
175. (2) A partner is not liable for 


the price of goods sold to his copart- 
ner after notice that he would not be 
bound thereby. Dawson v. Elrod. 
105 Ky. 624, 49 SW 465, 20 KvL 1436. 
88 AmSR 320; St. Louis Brewing 
Assoc. v. Elmer, 189 Mo. A. 197, 175 
SW 102. (3) One partner may ex- 
empt himself, from future liability 


“& 


by giving express previous notice to 
a third person that he will be no 
longer bound for the notes or drafts 
drawn by his copartners in the name 
of the firm. Matthews v. Dare, 20 
Md. 248. (4) Where one partner 
notifies plaintiff not to supply goods 
to the firm without his order or ap- 
proval, he is not liable for goods sup- 
plied in disregard of the _ notice. 
Bradley Fertilizer Co. v. Pollock, 104 
Ala. 402, 16 S 138. 

{c] Estoppel to deny notice.— 
Where a seller suing one partner for 
goods sold another partner for the 
partnership admits that defendant’s 
liability for goods sold on credit was 
terminated by a letter asking the 
seller to exempt him from any fur- 
ther indebtedness, he cannot be 
heard to say that the same result 
was not accomplished by a prior oral 
notice to extend no further credit 
to the firm or to the other partner on 
account of the firm. St. Louis Brew- 
ing Assoc. v. Elmer, 189 Mo. A. 197, 
175 SW. 102. 


69. Bull v. Harris, 18 8B. Mon. 
(Ky.) 195; Cooke v. Allison, 30 La. 
Ann. 963. 

Bis Johnston v. Dutton, 27 Ala. 
71. Johnston v. Dutton, supra. 
eee Cooke v. Allison, 30 La. Ann. 
{a] TIllustration.—Where a loan is 


made by two members of a commer- 
eial firm, in a matter foreign to the 
business of the firm, and in disre- 
gard of the express opposition of the 
third member, the two members mak- 
ing the loan are jusfly chargeable 
with its amount. Cooke v. Allison, 
30 La. Ann. 963. 

73. See supra § 296. 

74  WBellibuckle Bank v. Mason, 139 
Tenn. 659, 202 SW 931. 


75. Ala.—Johnston v. Dutton, 27 
Ala. 245. 

Conn.—Leavitt v. Peck, 3 Conn. 124, 
8: AmD 157: 

Ind.—Moffitt v. Roche, 92 Ind. 96. 

Ky.—Dawson vy. Elrod, 105 Ky. 
624, 49 SW 465, 20 KyL 1436, 88 
Aim SRut32032 sBulk yasHarris. als: 7B: 
Mon. 195; Babcock v. Deposit Bank, 
5 KyL 516. 

Me.—Monroe v. Conner, 15 Me. 
178, 32 AmD 148. 

Md.—Matthews v. Dave, 20 Md. 


248. 

Tenn.—Bellbuckle Bank v. Mason, 
139 Tenn. 659, 202 SW 981. 

Wis.—Wipperman v. Stacy, 80 
Wis. 345, 50 NW 336. 

Eng.—Galway Vv. Matthew, tl 
Campb. 403, 170 Reprint 1000, 10 
East 264, 103 Reprint 775. 

[a] Reason for rule.—‘Where the 
firm consists of but two persons, 
and there is nothing in the articles 
to prevent each from having an equal 
voice in the direction and control of 
the common business, the correct- 
ness of the proposition cannot be 
questioned. In such case, the duty 
of each partner would require him 
not to enter into any contract from 
which the other in good faith dis- 
sented; and if he did, it would be 
a violation of the obligations which 
were imposed by the nature of the 
partnership. It would not, in fact. 
be the contract of the firm; and the 
party with whom it was made, hav- 
ing notice, could not enforce it as 


eae ” Johnston vy. Dutton, 27 Ala. 
[b] Illustration.—“If one member 


Benefits to firm or partner. 
the dissenting partner cannot be held liable, not- 
withstanding the fruits of the transaction are used 
for the benefit of the firm,**® unless he accepts such 


By some decisions 


of a firm buys goods on his own re- 
sponsibility and places them in the 
stock of his firm, or procures money 
on his own credit, and with it pays 
the debts of the firm, that cannot 
raise, in favor of the person furnish- 
ing the goods or the money to the 
acting partner, an indebtedness 
against the firm, or against a dis- 
senting partner, because of the want 
of privity between the person fur- 
nishing the money to the acting part- 
ner and the dissenting partner or the 
firm. It may raise an indebtedness 
in favor of the partner who so fur- 
nished the money or the goods, re- 
stricted in the case of goods, per- 
haps, to a mere quantum meruit, for 
Which he would be entitled to credit 
on a settlement of the business be- 
tween his partner and himself; asim- 
ilar credit for the sum used in the 
case of money used as stated. But 
it could not put the dissenting part- 
ner or the firm in a contractual rela- 
tion with the person furnishing the 
goods or the money to the other part- 
ner.’”’ Bellbuckle Bank v. Mason, 139 
Tenn. 659, 663, 202 SW 931. 

{c] Overdrafts in bank.—Where 
one of two partners notifies a bank 
that he will not be bound for any 
overdrafts made by his partner, he is 
not liable therefor, regardless of 
where the money is applied, except 
that he is estopped as to a check 
drawn by his partner in his behalf, 
although he had no knowledge that it 
was an overdraft, because, in pay- 
ing overdrafts over protest, the bank 
will be held to be doing so solely 
on the credit of the other partner, 
and no contractual relation exists 
between the protesting partner or 
the partnership and the bank. Bell- 


buckle Bank v. Mason, 139 ‘Tenn. 
659, 202 SW 981. 
[a] Sufficiency of notice.—(1) 


Notice by one of two partners to a 
bank that checks of his partner 
must not be paid unless there was 
money in the bank to the credit of 
the firm to meet them is sufficient ‘to 
release such partner from liability 
for overdrafts, although he did not 
in terms state that he would ‘not be 
bound.” Bellbuckle Bank vy. Mason, 
£39) Tenn. (659; -202- Sw. 981. (C2) CA 
notice by one of two partners: 
“Don’t let G. have anything to be 
charged to me, unless upon an order 
given by me,” is not a notice not to 
sell goods to the firm to be charged 
to the firm, and has no effect upon the 
liability of the firm. Wipperman v. 
Stacy, 80 Wis. 345, 50 NW 336. 

76. Yeager v. Wallace, 57 Pa. 865; 
Bellbuckle Bank y. Mason, 139 Tenn. 
659, 202 SW 931. 

[al “The reason is that the dis- 
sent of one member of a firm com- 
posed of only~ two members $ 
with notice to the person proposing 
to deal with or through the other 
member rebuts and destroys, for that 
transaction, the implied agency of 
the acting member.” Bellbuckle 
Bank v. BS NON) 139 Tenn. 659, 662, 
202 SW 931 

77. Yeager v. Wallace, 57 Pa. 365; 
Bellbuckle Bank v. Mason, 139 Tenn. 
659. 202 SW 931. 

78. Leavitt v. Peck, 3 Conn. 124, 
8 AmD 157; Monroe v. Conner, 15 Me. 
178, 32 AmD 148; Bellbuckle Bank 
Vv. Mason, 139 Tenn. 659, 202 SW 931; 
Galway v. Matthew, 1 Campb. 403, 
170 Reprint 1000, 10 East 264, 103 
Reprint 775; Willis v. Dyson, 1 


8386 [47 C.J.] 


benefits.7° 


firm and against each partner.®° 
Dissent of majority. As to 


act.22 


[§ 298] i. Firms with Common Partners.®* 
though two partnerships have some partners in com- 
mon, if there is a partner or partners not common 
to both firms, they are separate and distinet part- 
The fact that there is one or more com- 
mon members does not make one firm the agent of 


nerships.** 


ee 164, 2 BCL 70, 171 Reprint 
34. 

[a] Reason for rule.—‘‘There may 
be a difference between the goods 


coming to the use of the firm, and a 
benefit derived to the dissenting 
partner from their delivery to the 
firm. The bargain may have proved 
to be a very losing one, and this may 
have been foreseen by the dissenting 
partner, and have been the very 
cause of the notice; and why should 
he be held to pay, perhaps from his 
private property, for goods the pur- 
chase and sale of which may have 
absorbed the whole partnership 
stock, when he had provided against 
such a calamity by expressing ‘his 
dissent from the contract before it 
was consummated?” Monroe v. Con- 
ner, 15 Me. 178, 181, 32 AmD 148. 
As to individual acts or transac- 
tions generally see infra §§ ch Mes Ae 


79. Pearce v. Wilkins, 2 N. A 
469; Wipperman vy. Stacy, 80 Wis. 
345, 50 NW 336; Willis v. Dyson, 1 
ps 164; 2) HCL 70," 171 Reprint 
43 ° 

{a] Ratification.—(1) Where the 


dissenting partner knows that the 
fruits of the transaction are being 
used by the firm and makes no ob- 
jection thereto and participates in 
the benefits derived therefrom, he is 
liable on the ground of ratification. 
Wipperman v. Stacy, 80 Wis. 345, 50 
NW 336. (2) Ratification of part- 
ner’s acts generally see infra §§ 373- 
ast 

As to individual acts or transac- 
tions generally see infra §§ 300-302. 

806. Campbell v. Bowen, 49 Ga. 
417; Johnston v. Bernheim, 86 N. C. 
ae Johnson v. Bernheim, 76 N. C. 
13 4 

[a] Criticism of rule.—‘If this be 
a sound conclusion, then the right of 
dissent does not exist. A dissent by 
one partner which the other can 
overrule and set at naught'is no dis- 
sent at all.” The cases cited above 
“therefore, while conceding the 
right of dissent in form, deny it in 
substance and legal effect.” Bell- 
buckle Bank v. Mason, 139 Tenn. 
659, 664, 202 SW 9281. 

{b] TIllustration.—Where articles 
are purchased by a partner for the 
legitimate use and business of the 
firm and for the benefit thereof, then 
both partners are liable for the pay- 
ment therefor, notwithstanding the 
other partner may have notified the 
vendors of the articles not to extend 
credit to his associate on account of 
the partnership. Campbell v. Bowen, 
49 Ga. 417. 

81. See generally supra § 295. 

82. Cox v. Denton, 104 Kan. 516, 
180° P 26ls> Carr v. Hertz, 54 Ni J. 
Eq. 127, 388 A 194 [aff 54 N. J. Eq. 
700 mem, 37 A 1117 mem]. 

[a] Thus one partner cannot bind 
the partnership in a contract when 
the other contracting party is fairly 
and fully informed that there are 


By other decisions, however, if such 
fruits are used by the other partner for the benefit 
of the firm, a liability therefor exists against the 


matters which a 
majority of the partners have a right to control,*+ if 
a party dealing with a partner receives notice of the 
dissent of a majority of his copartners from his im- 
plied power to perform a particular act, the third 
party cannot hold the firm liable by reason of such 
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[§§ 297-298 


the other,®® or make it and its noncommon members. 
liable for the acts and transactions of the other 
firm,’® unless it authorizes and sanctions such acts 


and transactions,®* or subsequently adopts or rat- 


ifies them.®§ 


A member of one firm is not bound, 
in order to escape liability, to give notice that he is 
not a partner in another firm of which a copartner 
of his is a member.®® 
vance payments for property to be delivered to an- 
other firm may, upon failure to deliver, and upon 


Members of one firm who ad- 


proof that they compose the latter firm, recover for 


Al- 


other partners interested in the trans- 
action, and that they object and wiil 
not assent thereto. Cox v. Denton. 
104 Kan. 516, 180 P 261. 

83. Actions between firms having 
common member see infra § 486. 

Partnerships with identical mem- 
bership see supra § 174. 

84. Pease, ete. ,.Co. v.. Somers 
Planting Co.,“180° Diss. 147, 93S 673; 
Clarke vy. Laird, 60 Mo. A. 289. 

85. Wright v. Ames, 4 Abb. Dec. 
(N. Y.) 644, 2 Keyes. 221. 

86. Ill.—Robbins v. Crandall, 70 
INK BOCs : 

Iowa.—Cobb v. Illinois Cent. R. 
Co., 38 Iowa 601. 

Mich.—Hastings Nat. Bank v. Hib- 
bard, 48 Mich. 452, 12 NW 651. 

Minn.—National Bank of Commerce 
v. Meader, 40 Minn. 325, 41 NW 1043. 

Miss.—Pease, etc., Co. v. Somers 
Planting Co., 130 Miss. 147, 93 S 673. 

Mo.—Hall v. Glessner, 100 Mo. 155, 


18 SW 349; Clarke v. Laird, 60 Mo. 
A. 289. 

N. Y.—Hartigan v. Casualty Co. of 
America, 227 .N. Y. 175, 124 NE 789; 


Bogert v. J.ingo, 3 Cai. 92. 
Oh.—Toland:v. Lutz, 2 Oh. Cir. Ct. 
453, 1 Oh. Cir. Dec. 584. 
Pa.—Wilkins v. Boyce, 3 Watts 39. 
Tex.—Green v. Waco State Bank, 
78 Tex. 2, 14 SW 253. 
Vt.—Miner v. Downer, 19 Vt. 14. 
[a] Illustrations.—(1) Where a 
firm by which goods are purchased, 
and which gives its notes for the 
price, purchases the goods for an- 
other firm, partly composed of the 
same members, the latter firm, which 
pays the purchasing firm therefor, is 
not liable to the original seller for 
the price. Robbins v. Crandall, 70 
Tll. 300. (2) A firm composed of M 
and A draws a bill on L, whg is a 
member of the firm of M and L, a 
separate and distinct partnership; if 
L is not a member of the firm of M 
and A he is not liable on the draft 
as drawer, although after his arrest 
he promises, if released, to pay the 
draft which before he had refused to 
accept. Bogart v. Lingo, 3 Cai. (N. 


Yr 92: 

[b] Rule applied.—(1) Where a 
bank lends money to a firm, whose 
members are also members of an- 
other firm, knowing that the money 
is to be used by the latter firm, a 
member of the firm using the money 
cannot bird the firm by afterward 
giving a note to the bank for the 
money without the consent of the 
other members. Green v. Waco State 
Bank, 78 Tex. 2, 14 SW 2538. (2) An 
individual contribution to a limited 
partnership by a special member of 
it in the form of a check of another 
firm composed of such contributor 
and his brother does not constitute 
the brother a member of the limited 
partnership. Hall v. Glessner, 100 
Mo. 155, 13 SW 349. 

87. Cobb v. Illinois Cent. R. Co., 


such payments.?° 

Transactions between firms, having one or more, 
but not all, members jn common are not invalid mere- 
ly because of that fact.°1 
ever, must be closely serutinized,xvhen the common 
member assumes to act.on behalf of both firms;* 


Such transactions, how- 


88 Iowa 601; Wright v. Ames, 4 Abb. 
Dec. (N. Y.) 644, 2 Keyes 221; Green 
ae Waco State Bank, 78 Tex. 2) 14 SW 

[a] Assent not implied.—Where a 
firm of produce dealers stores grain 
with a firm of warehousemen, and 
one who is a partner in each firm 
stores his individual grain in the 
warehouse for which a warehouse re- 
ceipt is issued to a factor who made 
an advance to such partner, and aft- 
er such partner has abstracted his 
grain the firm of warehousemen de- 
livers the grain of the firm of prod- 
uce dealers to the factor as grain 
belonging to such partner, assent to 
the substitution cannot be implied 
from the fact that such partner was 
a member of both firms. Wright v. 


Ames, 4 Abb. Dec. (N. Y.) 644, 2 
Keyes 221. 

88. Miller v. Rapp, 135 Ind. 614, 
34 NE 981, 35 NE~*693; Waite v. 
High, 96 Towa 742, 65 NW Oona YOU 
ane v. Moore, 69 Ss. CG. 350, 48 SE 

[a] Illustration.—Although a 


partner has no authority to bind his: 
copartners by entering into another 
partnership, Such copartners, by par- 
ticipating in the business and prof- 
its of the other partnership, and 
joining in an action for its dissolu- 
tion and appointment of a receiver, 
make themselves partners in fact, and 
are liable as such on the dissolution. 
Miller v. Rapp, 135 Ind. 614, 34 NE 
981, 35 NE 693. 

[b] Where one firm succeeds an- 
other, one who, as partner, is in- 
dividually liable for the indebtedness. 
of each firm will be liable to account 
for sales by either firm of property 
held by them as successors in in- 
terest of a firm to which the property 

was delivered for sale on commission. 
ahatte v. High, 96 Iowa 742, 65 NW 

89. Mears v. James, 2 Nev. 342; 
Jones v. O’Farrel, 1 Nev. 354. 

907) Agate: irr “ete: Cousnys 


Sig- 
man, 83 Colo. 464, 266 P 209. 


91. Fulton v. Williams, 1 Cush, 
(Mass.) 108; Burrows v. Leech, 116 
Mich. 32, 74 NW 296; Tutt, v.. Ad- 


dams, 24 Mo. 186; 
den, 18 Mo. 122; Clarke v. Laird, 60 
Mo. A. 289; Sabrino v. Registrar of 
San Juan, 37 Porto Rico 425, 

fae Sale of property.—(1) A 
statutory provision, forbidding an 
agent from acquiling by purchase 
property which has been intrusted 
to him for sale, refers to an agent 
who purchases for himself (see gen- 
erally Agency § 358), (2) and does 
not render invalid a sale of partner- 
ship property by a member of one 
firm to another firm. of which he ig 
also a member (Sabrino vy. Registrar 
of San Juan, 27 Porto Rico 425). 

Enforcement of such transactions 
see infra § 486. 

92. See cases infra notes 93-95. 


Murphy v. Cam- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Z §§ 298- -300] 


and the transaction may be set aside as invalid where 
the common partner uses the property of one firm 
to pay his individual debt to the other,®* or makes 
and delivers to one firm notes of the ‘other firm, when 
the iatter is not indebted to the former,®* or other- 
wise defrauds one of the firms.°®> But one firm ecan- 
not deny the authority of the common partner to 
transact business with the other firm and at the same 
time accept the benefits of such transaction.®® 
Transactions by common member. with third per- 
son. Where a common partner, of two firms which 
have the same name, enters into a contract with a 
third person, the firm with whose business the con- 
tract is actually connected and on whose behalf it 
purports to be made will be lable thereon.®* And 
even though the contract is actually made for the 
benefit of the other firm, the firm in whose behalf it 
purports to be made may be held lable thereon,®® 
unless the other party to the contract knows, or by 
the exercise of ordinary care might have known, the 
nature thereof.®® If the person dealing with such 
common partner knows that the two partnerships 
are distinet, he is bound to exercise reasonable care 


in ascertaining with which firm he is dealing; and 


if, in the exercise of such care, he enters into a con- 
tract which is within the apparent scope of the busi- 


93. 


Babcock v. Stone, 2 F. Cas. No. 
701, 3 McLean 172; 


Gray v. Church, 97. 
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N. C. 191, 59 SE 685, 14 AnnCas 211. 
Hastings Nat. 


[4 Or sep 83t 
ness of the firm with which he supposes himself to 
be dealing, every member of that firm will be liable 
to him thereon.2, The common partner cannot bind 
the other members of one firm by borrowing money 
and using it to pay the debts of the other firm,* or 
by executing a note of the one firm to secure a debt 
of the other,‘ or by directing the application of the 
check of one firm on the debt of the other,® unless 
such other members know of and sanction the trans- 
action,® or unless both firms are engaged in the same 
business and the one firm has become a member of 
the other firm.* 

[§ 299] j. Execution of Authority Generally.® 
A partner, in order to bind the firm and other part- 
ners by his transactions or contracts on behalf of the 
firm, must act within the scope of his express or im- 
plied authority,® and must act in his character of 
agent for the firm, and not as principal.?® If he acts 
as principal and not as agent, as a general rule, he 
alone is lable for such acts or transactions.!! 

[§ 300] k. Individual Acts or Transactions Gen- 
erally'*—(1) Individual Liability. While a partner 
may act as agent for and bind the firm,!® he may 
also deal with a third person in his individual ea- 
pacity and enter into transactions or contracts which 
are binding on him individually,!* and not on the 


‘Iowa 707, 39 NW 694. 


Bank v. Hib- Se ree ne ae! v. Johnson, 651 


84 Ga. 125, 10 SE 539, 20 AmSR 348. | bard, 48 Mich. 452, 12 NW 651. Miss. 291 

[a] Illustration.— Where a part- 98. Baker v. Nappier, 19 Ga. 520; N. J.—Wild v. Davenport, 48 N. J. 
ner in two firms draws a bill by one] Swan vy. Steele, 7 Hast 210, 103 Re- L129, 7 A 295, 57 AmR 552) 
firm on the other, payable to himself, | print £ N. Y.—Bienenstok v. Ammidown, 
for his individual debt, which is ac- 99. Baker v. Nappier, 19 Ga. 520.| 155 N. Y. 47, 49 NE 321. 
cepted by the firm, such bill cannot 1. Central Nat. Bank v. Frye, 148 Or.—Ah Lep v. Gong Choy, 13 Or. 
be recovered on by the payee against | Mass. 498, 20 NE 325; Cushing v.| 205, 9 P 483. 
the drawers or acceptors, but it can] Smith, 43 Tex. 261. And see cases infra note 16. 
be enforced by an indorsee for value 2. Baker v. Nappier, 19 Ga. 520; 11. See infra § 300. 
without notice. Babcock v. Stone, 2| Crane Co. v. Tierney, 175 Ill. 79, 51 12. Cross references: 


F. Cas. No. 701, 3 McLean 172. 

[b] Accounting.—Where, in the 
sale of chattels, the selling firm and 
the buying firm have a common mem- 
ber, who sells the property as his 
own in payment of his preéxisting 
debt, his copartners in each firm be- 
ing jgnorant of his connection with 
the other, the proper accounting be- 
tween the two firms on equitable 
principles is to leave the transaction 
to stand as to such common member’s 
interest in the property, but for the 
latter firm to account to the other 
members of the former for their in- 
terest in the same. Gray v. Church, 
84 Ga. 125, 10 SE 539, 20 AmSR 348. 


94. Elkin v. Green, 13 Bush (Ky.) 
612. 
95. Schnebly v. Culter, 22 Ill. A. 


87; McClurkan v. Byers, 74 Pa. 405; 
Wade v. Kendrick, 37 Can. S. C. 32. 

[a] Rule applied.—W here a mem- 
ber of a partnership appropriates 
funds of a joint-stock company of 
which he is a director, and applies 
them for the benefit of the firm in 
paying its debts, the company re- 
ceiving obviously inadequate assets 
of the partnership ‘in return, the 
members of the partnership, includ- 
ing partners who have refused as- 
sent to the transaction, are liable for 
the difference between the amount 
paid by the company and the value 
of the assets received by it. Wade 
v. Kendrick, 37 Can. S. C. 32. 

96. Cashmar-King Supply Co. v. 
Dowd, 146 N. C. 191, 59 SE 685, 14 
AnnCas 211. 

{a] Illustration.—Where D and K 
were partners and debtors of plain- 
tiff firm, of which K was a member 
and general manager, and D paid to 
K a sum of money as being in full 
for his share of the debt owing to 
plaintiff from the firm D & K, and 
it was so accepted, plaintiff could not 
accept the mdney on the debt and 
also deny K’s authority ‘to act as 
agent and bind the firm because he 
was interested as D’s partner. Cash- 
mar-King Supply Co. v. Dowd, 146 


NE 715; Masterson v. Mansfield, 25 
Tex. Civ. A. 262, 61 SW 505. 

fa] In Kentucky, however, it has 
been held that the mere fact that P, 
who was a member of three firms, 
all of which had dealings with de- 
fendant, gave orders indiscriminate- 
ly, which defendant believed were to 
go on the accounts of one of the 
firms against him, did not entitle 
him to recover for such items against 
such firm, if in fact the items were 
not-purchased by or for them, or 
used by them. Hyslop v. Johnson, 98 
SW, 993, "30 Kyl 379. 
ee Elkin y. Green, 13 Bush (Ky.) 

Authority as to borrowing money 
generally see infra § 339. 

4. Broughton v. Sumner, 80 Mo. 
A. 386. 

Authority as to negotiable instru- 
ments generally see infra §§ 340-354. 

5. Barbash 'v. Pitt; 438 Nev. 108, 
227 P 1018, 233 P 844, 236 P 1101. 

[a] Tllustration.—A person doing 
work on separate contracts, one with 
defendant, the other with another 
partnership, and receiving defend- 
ant’s checks, cannot credit them on 
the indebtedness of the other, rather 
than that of defendant, merely at 
direction of one who is a member of 
both firms, but is not authorized so 


td direct. Barbash v. Pitt, 48 Nev. 
red 227 P 1018, 2383 P .844, 236 P 
1 


6. Elkin v. Green, 13 Bush (Ky.) 
7 pe regeien v. Sumner, 80 Mo. 


7. McLaughlin v. Mulloy, 14 Utah 
490, 47 P 1081. 

8. Cross references: 
Seen for firm generally see supra 


Application of principles of agency 

generally see supra § 289. 

Use of firm name see infra § 303. 

9. See supra §§ 292, 293. 

10. Uz. S.—Stringer Vv. Slovene 
240 Fed. 892, 153 CCA 578 [mod 234 
Fed. 454]. 

Iowa.—Hubenthal vy. Kennedy, 76 


Assumption by firm of partner’s debts 
see supra § 213. 

Confession of judgment against firm 
for individual debt see infra § 357. 

Liability on sealed instrument see 
infra §§ 305, 306. 

Mortgage or pledge of firm property 
for individual debt see infra §§ 
329-331. 

Negotiable paper in: 

Firm name for individual use see 
infra § 346. 

Individual name for firm use see 
infra § 345. 

Payment of individual debts with 
firm assets see infra § 337. 

Purchase with firm funds for indi- 
vidual use see infra §§ 320, 321. 


13. See supra § 290. 

14. Colo.—Orman v. Potter, 46 
Colo. 54, 102 P 898. 

Ga.—Jewell-Loudermilk Co. v. Pal- 
mour Hardware Co. 29 Ga. A, 772, 
V6 VSP Sos 

N. Y.—Matter of Peck, 206 N. Y. 
55, 99° NE268)) 41S ERANS) 92233 
AnnCas1914A 798; Pond v. Stark- 
weather; 99° IN AY. 4102 Ni 42: 

Pa.—Playford v. Hutchinson, 135 


Pa. 426, 19 A 1019. 

Porto. Rico.—Bozzo vy. Bolivar, 10 
Porto Rico 33. 

R. I.—National Exch. Bank y. Lu- 
brano, 29 R. I. 64, 68 A 944. 
ar C.—Tuten v. Ryan, 28 S. Gc L. 


» Tex.—Willis v. Burkburnett First 
Nat. Bank, (Civ. A.) 262 SW 851. 

Vt.—Prentiss v. Foster, 28 Vt. 742. 

W. Va.—Kanawha Hardwood Co. v. 
Evans, 65 W. Va. 622, 64 SE 917. 

[a] Illustrations.—(1) Where a 
person executes.a check payable to 
a firm and gives it to a partner to 
keep the proceeds for plaintiff, the 
partner receiving it is individually 
liable for the return of the money. 
Orman v. Potter, 46 Colo. 54, 102 P 
893. (2) Where a partner’ having 
property of his own of the same kind 
as the partnership property receives 
advances on account of his own prop- 
erty and his interest in the partner- 
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firm;*® and as a general rule, where a partner en- 
ters into a contract or transaction in his individual 
capacity and on his individual credit as principal, it 
is binding on him only,'® even though it accrues to 
The lability of a person 
entering into a contract in his individual capacity is 
not affected by the fact that he then or afterward has 
a partner ;*® and where a person who has been in the 
habit of dealing with a third person individually 
forms a partnership without any notice to such per- 
son of any change in his business relation, he will be 
hable for contracts for the partnership in his name,?® 
unless the third person has knowledge of the partner- 
A partner who has individually joined as a 
maker in a promissory note of his firm for its ac- 
commodation is not indirectly or secondarily, but 
But where on the face 
of an instrument it appears that’a partner signed, 


the benefit of the firm.!7 


ship.2° 


primarily, liable thereon. 


ship property, the person making 
such advances is a creditor of the in- 
dividual partner, and not of the firm. 
Kanawha Hardwood Co. vy. Evans, 65 
W. Va. 622, 64 SE 917. (3) Where 
a partner employs an attorney in a 
matter in which the firm is interest- 
ed, but tells him that the firm has 
no interest therein, such partner is 
individually liable for the attorney’s 
fees. Playford v. Hutchinson, 135 
Pa. 426, 19 A 1019. 

[b] Contract held valid.—Where, 
after a member of a partnership at 
the time of the negotiation of a pur- 
chase of personal property for a 
lump price has insisted that certain 
property be included, and the seller 
has refused, the other members of 
the firm agree that if the seller will 
include such property they will pay 
for it at the same rate as allowed 
for the other property, and the seller 
in reliance upon such promise exe- 
cutes a bill of sale to the firm in- 
cluding such property, the contract 
of the individual partners is a valid 
Pond v. Starkweather, 99 N. Y. 


one. 
411, 2 NE 42. 

15. Seecinira ($3302. 

16. U. S.—Stringer v. Stevenson, 


240 Fed. 892, 153 CCA 578 [mod 234 
Fed. 454]; The Swallow, 23 F. Cas. 
No. 13,665, Olcott 334. 

Ala.—Guice v. Thornton, 76 Ala. 
Bee) Clark v. Taylor, 68 Ala. 453. 

C.—Fisher v. Hume, Lim Di C29 
washington Second Nat. Bank v. 
Hume, 15 D. C. 90. 

Tll.— Furman v. Wieczorkowski, 202 
TM, A. 3.47. 

Ind.—Hayden v. Cretcher, 75 Ind. 
108; Bird v. Lanius, 7 Ind. 615 

Towa.—Hubenthal v. Kennedy, 76 
Iowa 707, 39 NW. 694. 

Ky. —McDonald v. Parker, Ky. Dec. 
208. 

Minn.—Metzner v. Baldwin, 11 
Minn. 150. 

Mo.—Wiggins v. Hammond, 1 Mo. 
121. 

N. H.—Ferson v. Monroe, 21 N. H. 
462. 

N. J.—Bannister v. Miller, 54 N. J. 
Bq. 121, 32 A 1066 [aff 54 N. J. Eq. 
701 mem, 37 A 1117 mem]. 

N. Y.—Marvin v. Wilber, 52 N. Y. 
270. 

NACL Willis. cially loans Cr 23, 


31 AmD 412. 
Or.—Ah Lep v. Gong Choy, 13 Or, 


205, 9 P 488. 

Tenn.—Johnson v. Rankin, (Ch. A.) 
59 SW 638. 

Tex.—Brown v. Brown, (Civ. A.) 
155) SW. 551. 


Vt.—Holmes v. Burton, .9 Vt. 252, 
31 AmD 621. 

Va.—Virginia Nat. Bank v. Cring- 
an, 91 Va. 347, 21 SE 820. 

Wis.—McLinden v. Wentworth, 51 
Wis. 170, 8 NW 118, 192. 

{a] Illustrations.—(1) Where a 
partner contracts for the purchase 
of goods, and they are sold to him 
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formed.”> 


on his own credit, he is an original 
promisor and liable therefor without 
reference to his connection ‘with the 
firm. Brown v. Brown, (Tex. Civ. 
A.) 155 SW 551. (2) Where a part- 
ner buys for himself without  dis- 
closing: that he is a partner, and the 
seller is ignorant thereof, an action 
may be maintainéd against the per- 
son alone who made the contract. 
Marvin v. Wilber, 52 N. Y¥. 270. 

17. Iowa.—Hubenthal v. Kennedy, 
76 Iowa 707, 39 NW 694. 

La.—Smith v. Senecal, 2 Rob. 453. 

Mo.—Wiggins v. Hammond, 1 Mo. 


aaa 
Y.—Maddock vy. Steel, 81 Hun 
509, "31 NYS 219. 
Pa. —Donnally v. Ryan, 41 Pa. 306. 
Vt.—Davis v. Evans, 39 Vt. 182. 
As affecting liability of firm see 


infra § 302. 
18. Banks “v.. Strong, 197 “Mich: 
544, 164 NW 398. 
5 ae Martino v. Catalano, 3 La. A. 
19. 
20. Martino v. Catalano, supra. 
21. Bell v. Ottawa Trust, etc., Co., 


DomOnNt, wok. 
Authority as to negotiable instru- 
ments generally see infra §§ 340-354. 


22. Fisher v. Pender, 52 N. C. 488. 
23. Cal.—ZJones v. Bailey, 5 Cal. 
345. 


La.—Cooke v. Allison, 30 La. Ann. 
963; Jahncke Service Co. v. Lopez, 
ie TaneNen 1G 

Mass.—Taft v. Church, 162 Mass. 
527, 39 NE 283; Van Deusen v. Blum, 
18 Pick. 229, 29 AmD 582. 

N. Y.—Harrington v. Higham, 15 
Barb. 524; Brink v. New Amster- 
dam F. Ins. Co., 28 N. Y. Super. 104; 
Gates v. Graham, 12 Wend. 53. 

Okl.—Bonneau y. Strauss, 72 Okl. 
110, 179. P 10, 4 ALR 255. 

Pa.—York Bank’s App., 36 Pa. 458. 

Tex.—Donley v. Ardrey, (Civ. A.) 
261 SW 1059. 
ag Vex amocs v. Shepherd, 2 Patt. & 


2. 
[a] Tllustrations.—(1) Where one 
of two partners signs a contract to 


pay a broker a commission on a sale’ 


of land which the partners hold as 
tenants in common, signing such con- 
tract in the name of the partnership, 
he thereby binds himself individual- 
ly, where he has no authority to bind 
his partner; the presumption as to 
joint and several liability created by 
Civ. Code § 1659, and not that estab- 
lished by § 1431, controlling. Brooke 
v. Glide, 39 Cal. A. 534, 179 P+546. 
(2) A partner who habitually pur- 
chased for the partnership, and who 
places the customary order for sup- 
plies for another partnership with- 
out advising the dealer, is personally 
liable for the full purchase price. 
Jahneke Service Co. v. Lopez, 1 La. 
A.) 116; (3) A partner purchasing 
goods for a business not connected 
with the firm is individually liable. 
Gimbel Bros. v. Martinson, 157 NYS 


398, 138 NE 686: 


[§§ 300-301 


sealed, and delivered it to bind the firm of which he 
is a member and not as his own individual deed, he 
cannot be held individually bound.?? 
Unauthorized contracts or transactions. 
ner may be held personally liable on a contract made 
or a transaction entered into by him, without the 
scope of the firm business and without the consent of 
his copartners.?* 
ly lable on a contract which he enters into in the 
name of a firm which does not exist,?* or which is 
to commence at a future day and is never. actually 


A part- 


A partner may be held individual- 


[§ 301] (2) Firm Liability?°—(a) In General. 
As a corollary to the rule holding a partner alone 
liable on his individual transactions, 27 as a general 
rule a partnership is not lable on ‘contracts or trans- 
actions entered into by a partner i in his individual 


capacity,”® or for his own private benefit;?® and 
458. : 
24. Mackie v. Schoenstadt, 307 Ill. 


American Nat. Bank 
v. Wood, 24 N. M. 268, 171 P 507, 
509 [cit Cyc]; Horowitz v. Pakas, 23 
Misc. 520, 49 NYS 1008. 

pie Stiles v. Meyer, 7 Lans. (N. 
¥.) 21905 64) Barbs (7.7. 

26. Cross references: 
As affected by reception of benefits 

see infra § 302. 
Nature and extent in general see in- 

fra §§ 388-395. 
Undisclosed partnership and dormant 

partners see infra §§ 384-387. 

27. See supra § 300. 

28. U. S.—Southern Surety Co. v. 
Plott, 28 F. (2d) 698 

Ga.—Wood v. Martin, 1t5 Ga. 147, 
41 SE 490; Cody v. Gainesville First 
Nat. Bank, 103 Ga. 739, 30-SE 281; 
Lamar vy. Russell, t1 (Ga. 30%, 2) was 
467;  Jewell-Loudermilk Co. v. Pal- 
mour Hardware Co., 29 Ga. A. 772, 
116 SE 557. 
aan Vase Bes v. Fisher, 7 Ky. Op. 
ee H.—Greeley v. Wyeth, 10 N. H. 

Porto Rico.—Arbona v. Ortiz, 32 
Porto Rico 283. 

Tex.—Beatty v. peer 28 Tex. Civ. 
A. 117, 66 SW 89 

[a] Tiustratiod.—Where one part- 
ner in a firm operating a store him- 
self operates another store in his 
own name and purchases on credit 
in his own name for the latter store, 
the partnership is not liable thereon. 
Arbona v.. Ortiz, 32 Porto Rico 283. 

Use of individual name generally 
see infra § 304 

29. Eady v. Newton Coal, ete., Co., 
123 Ga. 557, 51 SE 661, 1 LRANS 650, 
38 AnnCas ‘148; Duffield v. Reed, 84 
W. Va. 284, 99 "SE 481. 

[a] Thus one partner cannot make 
a secret contract with a third person 
disposing of a portion of the prospec- 
tive profits of the joint enterprise 
for his own private benefit, which 
will bind the partnership. "Duffield 
v. Reed, 84 W. Va. 284, 99 SE 481. 

[b] Unauthorized contract.—A 
contract made by one partner, al- 
though it is entered into in the name 
of the firm, that the purchaser of 
firm goods may pay for them by sup- 
plying such partner with articles for 
his individual use, is clearly not 
within the Beene of his apparent au- 
thority. Eady Wewton Coal, etc., 
Gra. 123 Ga. 5b7, ‘ee SE 661, 1 LRANS 


[ec] Rule applied.—The part of a 
judgment against a _ partnership, 
which orders both partners to restore 
to plaintiff land purchased by one 
partner alone ata sale under an exe- 
cution on a judgment, in favor of the 
partnership afterward reversed, is 
not ‘enforceable against the other 
partner, but null and of no effect 
against him. apie v. Bryan, 14§ 
La. 999, 88 S 24 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


4 $§ 301-302] 
vil 
where a third person is charged with notice that the 
transaction is an individual one.outside of the part- 
nership business, he eannot rely on the partnership 
But it has been held that the mere fact 
that a transaction within the scope of the firm busi- 
ness is had personally with one of the firm will not 
warrant a finding that it was had with such partner 


eredit.®° 


individually.*? 


[§ 302] (b) Reception of Benefit by Firm as Af- 
In accordance with the rule mak- 
ing an undisclosed principal liable for contracts 
made for him by his agent,®* an undisclosed partner 
or partnership may be held liable for contracts made 
or benefits secured for it by one of the partners;** 


fecting Liability. 


and according to some authorities, 


30. Union Nat. Bank v. Underhill, 
102 N. Y. 336, 7 NH 293. See gen- 
erally supra § 300. 

81. Filter v. Meyer, 16 Tex. Civ. 
A> 235,44 SW 1:52 


32. See Agency §§ 522-531. 

33. See infra § 308. 

34. Tucker v. Peaslee, 36 N. H. 
167; Farr v. Wheeler, 20 N. H. 569. 

{a] In Louisiana (1) “if a debt be 


contracted by one of the partners of 
an ordinary partnership, who is not 
authorized, either in his own name 
or that of the partnership, the other 
partners will be bound, each for his 
share, provided it be proved that the 
partnership was benefited by the 
transaction.” Civ. Code art 2874 
[quot E. A. Rainold, Inc. v. Wagues- 
pack, 157 La. 522, 523, 102 S 594]. 
(2) One against whom an action is 
brought to recover the value of goods 
sold to a firm in which he is a part- 
ner, which goods were used for the 
benefit of the partnership, is liable, 
although the credit had been given 
to the other partner personally, and 
the separate note of the latter had 
been received by plaintiff in settle- 
ment, but was’ not paid. Roth v. 
Moore, 19 La. Ann. 86. (3) But this 
provision does not apply to money 
borrowed and contributed as the bor- 
cower’s share in capital of the part- 
nership, where the purpose of loan is 
unknown to the lender. HE. A. Rain- 
old, Inc. v. Waguespack, supra. 

35. U. §8.—Southern Surety Co. v. 
Plott, 28 F. (2d) 698; Stringer’ v. 
Stevens, 240 Fed. 892, 153 CCA 578 
[mod 234 Fed. 454]; Smith v. Hoff- 
man, 22 F. Cas. No. 13,061, 2 Cranch 
COC. ood 

Ala.—Pritchett v. Pollock, 82 Ala. 
169, 2 S 735; Guice v. Thornton, 76 
Ala. 466; Clark v. Taylor, 68 Ala, 453; 
Orr v. Perry, 16 Ala. A. 658, 81 S 
150. 

Cal.—Burt v. Collins, 2 Cal. Unrep. 
Case Ale. on bt e8s 

D;, C.—Fisher v. Hume, 17 D.C. 9. 

Ga.—Floyd v. Wallace, 31 Ga. 688; 
Logan v. Bond, 13 Ga. 152. 

Tll.— Funk v. Babbitt, 156 Ill. 408, 
41 NE 166 [aff 55 Ill. A. 124]; Good- 
enow v. Jones, 75 Ill. 48; Watt v. 
Kirby, 15 Ill. 200. 

Ind.—Bird v. Lanius, 7 Ind. 615. 

Iowa.—Hubenthal y. Kennedy, 76 
Iowa 707, 39 NW 694. . 

Kan.—Drovers’, etc., Bank v. Wil- 
liamson, 121 Kan. 301, 246 P 676, 121 
Kan. 776, 250 P 302. 

Ky.—George Bohon Co. v. Moren, 
151 Ky. 811, 152 SW 944; Warder 
v. Newdigate, 11 B. Mon. 174, 52 AmD 
567 


Mass.—Sylvester vy. Smith, 9 Mass. 
119: ; 

Mich.—Smith v. Sheridan, 175 Mich. 
391, 141 NW 684, 688 [cit Cyc]. 


Minn.—Vetsch v. Neiss, 66 Minn. 
459, 69 NW 315. 
Mo.—Redenbaugh v. Kelton, 130 


Mo. 558, 32 SW 67; Wiggins v. Ham- 
mond, 1 Mo. 121; Coen v. Bettman, 
166 Mo. A. 674, 150 SW 1137. 

N. Y.—Salem Nat. Bank v. Thom- 
as, 47 N. Y. 15; Tallmadge v. Pen- 
oyer, 35 Barb. 120; Safran v. Rosen- 
zweig, 140 NYS 960; Goodwin v. 
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tract or transaction has been entered into by a part- 
ner in his individual capacity and on his individual 
credit, and not as agent for the firm, if the firm has | 
been benefited by such contract or transaction it may 
beheld lable therefor.** 
ity, however, the mere fact that the firm has re- — 
ceived some benefit from such a contract or trans- 


By the weight of author- 


action is not sufficient to hold it lable thereon ;?° 


although a con- 


Hinstein, 51 HowPr 9; Jaques v. 
Marquand, 6 Cow. 497; Ketchum v. 
Durkee, Hoffm. 538 [mod on other 
grounds 1 Barb. Ch. 480, 45 AmD 


412]. 

N. C.—Willis v. Hill, 19 N. C. 231, 
31 AmD 412, 

Oh.—Peterson vy. Roach, 32 Oh. St. 
374, 30 AmR 607. 

Or.—Ah Lep v. Gong Choy, 13 Or. 
205, 9) (Pe 483% 

Pa.—North Pennsylvania Coal Co.’s 
App., 45 Pa. 181, 84 AmD 487; Graeff 
v. Hitchman, 5 Watts 454; Williams 
v. Jones, 7 Kulp 386. 

Tenn.—Union, etc., 
12 Heisk. 413; 
1 Coldw. 4380; Foster v. Hall, 4 
Humphr. 346; Harris v. Miller, Meigs 
158, 333 Am D) 13'84 

Vt.—Holmes y. Burton, 9 Vt. 252, 
381 AmD 621. 

Va.—Virginia Nat. Bank v. Cringan, 
91 Va. 347, 21 SE 820. 

Wis.—McLinden v. Wentworth, 51 
Wis. 170, 8 NW 118, 192. 

Eng.—Emly v. Lye, 15 East 7, 104 
Reprint 746, 19 ERC 461; Beckham 
v. Drake, 9 M. & W. 79, 152 Reprint 
35; Karmali Abdulla Allarakhia v. 
Vora Karimji Jiwanji, L. R. 42 Indian 
App. 48. 

Can.—Shaw v. Cadwell, 17 Can. 8. 
Ci 28 bie 

Man.—Hudson’s Bay Co. v. Stew- 
art, 6 Man. 8. 

Ont.—Mail Printing Co. v. Devlin, 
17 Ont 15: 

Sask.—Saskatchewan El. Co. y. Ca- 
nadian Credit Men’s Trust Assoc., 9 
Sask. L. 176, 27 DomLR 604: [allow- 
ing app 21 DomLR 658]. 

[a] Individual promise to pay.— 
If one of several partners promises, 
individually, to pay a debt, he will 
not be allowed to show that it was 
due jointly from himself and copart- 
ners. Conley v. Good, 1 Ill. 135. 

[b] When no credit is given, and 
there is no expectation, originally, of 
looking to one partner for debts in- 
curred by the other, there can be no 
recovery against the firm. Chapman 
v. Devereux, 32 Vt. 616. 

[c] As undisclosed agent.—The 
fact that a partner was the undis- 
closed agent of the lessor of the 
firm, to whom building material was 
furnished, would not make the other 
partners liable for the cost of the 
materials, although the building for 
which the materials were furnished 
was erected for the use of such firm. 
Coen v. Bittman, 166 Mo. A. 671, 150 
SW _ 1137. 

[d] Resulting trust.—A third per- 
son cannot charge a partnership with 
a trust resulting in his favor based 
on an acquisition by the partnership 
of an oil lease, where the negotiations 
on which he based his claim of re- 
sulting trust were conducted with one 
partner as an individual. Scott v. 
Mundy, 193 Iowa 1360, 188 NW 972, 
23 ALR 460. 

Rule applied to money borrowed see 


infra § 339. 
Plunkett, 9 


36. Del.—Baxter  v. 
Del. 450. 

T]]- -Wittram v. Van Wormer, 44 
Til. 525. 


Bank vy. Day, 


Barcroft v. Snodgrass,» 


and this rule is especially applicable in respect of a 
contract or transaction entered into before the for- 
mation of the partnership.*® 
ner purchases goods on his own individual eredit 
alone, the subsequent application of such goods to 
the uses of the partnership does not make the firm 
liable to the seller therefor,?* especially where the 


Thus, where a part- 


Iowa.—Hoffman vy. Smith, 94 Iowa 
495, 68 NW 182. 
Ky.—Meador v. Hughes, 14 Bush 
652; Duncan v. Lewis, 1 Duv. 183. 
La.—Wells v. Seiss, 24 La. Ann. 
178; Noble v. Trost, 24 La. Ann. 84; 
Smith v. Senecal, 2 Rob. 453; Nathan 
v. Gardere, 11 La. 262. 
Mich.—Smith v. Sheridan, 175 
Mich. 391, 141 NW 684, 688 [cit Cyc]. 


Minn.—Metzner v. Baldwin, 11 
Minn. 150. 

Mo.—Callaway v. Woodward, 28 
Mo. A. 320. 


N.' J.—Bannister v. Miller, 54 N. J. 
Eq. 121, 32 A 1066) [aff 54 Nor Hat 
701 mem, 37 A 1117 mem]. 

N. Y.—Maddock vy. Steel, 81 Hun 
509, 31 NYS 219; Russell v. Bardes, 


14 NYS 473; McGuire v. O’Hallaran, 
Lalor 85. 

N. C.—Pierce v. Alspaugh, 83 N. 
CHEZ 58: 


Pa.—Donnally v. Ryan, 41 Pa. 306; 
Brooke v. Evans, 5 Watts 196; Mor- 
rison v. Curry, 43 Pa. Super. 648. 

Tenn.—Morlitzer v. Bernard, 10 
Heisk. 361. ; 

Tex.—Filter v. Meyer, 16 Tex. Civ. 
A. 235, 41 SW 152. : 

Vt.—Davis v. Evans, 39 Vt. 182. 

Man.—Fraser v. Sweet, 13 Man. 
147,,2 BRC 254; Fisher v. Jukes, 7 
WestLR 731. 

{a] Illustrations.—(1) One mem- 
ber of a partnership is not liable for 
money loaned to another before they 
became copartners, although knowing 
that it was borrowed for, and after- 
ward put into, the partnership. Bax- 
ter v. Plunkett, 9 Del. 450. (2) One 
who loans a partner money to be put 
in as his share of the capital, and 
to be repaid out of his portion of 
the profits, can sue him only, and 
not the partnership. Smith v. Sene- 
cal, 2 Rob. (La.) 453. (3) One who 
was not a partner when materials 
were furnished the other partner, 
but merely contemplated becoming a 
partner, is not liable as a partner 
therefor. James Reilly Repair, etc., 
Co. v. Gallagher, 108 NYS 655. (4) 
A partner cannot bind his copartner 
for goods bought in his own or the 
partnership name prior to the forma- 
tion of the partnership. Fraser v. 
Sweet, 13 Man. 147, 2 BRC 254. 

37. Ala.—Orr v. Perry, 16 Ala. A. 
658, 81 S 150. 

Cal.—Burt v. Collins, 2 Cal. Unrep. 
Cas. 475, 3 P1128) 

Ill.—Goodenow v. Jones, 75 Ill. 48. 

Ind.—Bird v. Lanius, 7 Ind. 615. 

Ky.—George Bohon Co. v. Moren, 
151° Ky. 811, 816, 152 SW 944, 

So acelin ag Ab al v. Smith, 9 Mass. 

Mo.—St. Louis Brewing Assoc. v. 
Elmer, 189 Mo. A. 197, 175 SW 102: 

N. Y.—James Reilly Repair, etc.; 
Co. v. Gallagher, 108 NYS 655. 

“A. party who, with knowledge of 
the existence of the partnership, sells 
goods or property to a member of a 
partnership on his individual account, 
not intending to look to the partner- 
ship for payment, or intending to 
hold any person responsible except 
the member with whom the transac- 
tion is had, cannot hold the other 
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seller has been notified not to extend credit to the 
The firm or other part- 
ners, however, may be held liable where the indi- 
vidual contracts or transactions of the partner are 
adopted or sanctioned by the firm and their benefits 


firm for. such purchases.*® 


enjoyed by it.°°® 


[§ 303] 1. Use of Firm Name.*° 
an ordinary partnership, acting within the scope of 
the firm business as such business is ordinarily con- 
ducted,*#! has implied authority to bind the firm and 
each member thereof by contracts and obligations 
This authority does 
not extend to the execution of instruments relating 
to transactions outside of the firm business,*? or 
which disclose on their face that they are entered in- 
to as individual obligations of the several partners. ** 

Where a firm name has been adopted, ordinarily 


executed in the firm name.*? 


members of the partnership liable on 

the contract, although the goods or 

property may be used in the partner- 

ship business.’ George Bohon Co. v. 

Moren, supra. 

[a] Charging goods in a partner- 
ship account does not make the part- 
nership liable for such goods when 
they were sold and delivered to one 
partner individually. Burt v. Col- 
lins, 2 Cal: Unrep. Cas. 475, 3 P 128. 

Purchases generally see infra §&§ 
320, 321. 

St. Louis Brevane ASSsoc. V. 
189 Mo. A. 197, 175 SW 102. 
39. Ala.—Teague v. Lindsey, 106 

Ala. 266, 17 Ss 538 


Tll.—Peterson Vv. “Thompson, 182 a 
Ax 589; Smith v. Hood, 4 Ill. A. 360. 

Ind.—Lucas v. Coulter, 104 Ind. 
81, 3 NE 622; Bird v. Lanius, 7 Ind. 
615 


Mass.—Dix v. Otis, 5 Pick. 38. 
Mo.—Braches v. Anderson, 14 Mo. 
441. 

Nebr.—Habig v. Layne, 38 Nebr. 
743;°57 NW 539. 
N. Y.—Ross v. Whitefield, 56 N. 
640; Nordinger v. Anderson, 2 Nilv, 
Sup. 334, 5 NYS 609 [aff 123 N: Y. 

544, 25 NE 992). 
Oh.—Wescott v. Price, Wright 220. 
Pa.—Nichols v. English, 3 Brewst. 
260; Morrison v. Curry, 43 Pa. Super. 
648 


Tenn.—Shoemaker Piano Mfg. Co. 
v. Bernard, 2 Lea 358; Barcroft v. 
Snodgrass, 1 Coldw. 430. 

Tex.—Ellerd v. Alexander, (Civ. A.) 
282 SW 871. 

40. Cross references: 

As to negotiable instruments see in- 

fra §§ 344, 346. 

Firm name generally see supra §§ 

147-170. 

Suing in firm name see infra § 471. 
Use of firm name after: 

Death of partner see infra § 684. 

Dissolution of firm see infra § 797. 

Retirement or admission of part- 

ner see infra §§ 573-576. 
Use of individual name see infra § 


304. 

41. See supra §§ 290-293. 

42. U. S—George v. Tate, 102 U. 
§. 564, 26 L. ed. 232. 

Me.—Stockwell v. Dillingham, 50 
Me. 442, 79 AmD 621. 

Mass.—Haskins v. D’Este, 133 
Mass. 356. 

Miss.—Cummings v. Parish, 39 
Miss. 412 

Mo.—Lamwersick v. Boehmer, 77 
Mo. A. 136. 

N. Y.—Payn v. Ronan, 14 NYSt 
SouE 


Or.—Baker v. Seaweard, 68 Or. 80, 
136 P 870. 

Pa.—Fichthorn v. Boyer, 5 Watts 
159, 30 AmD 300. 

Tenn.—Venable v. Levick, 2 Head 
351; Crouch v. Bowman, 3 Humphr. 
209: Gordon vy. Buchanan, 5 Yerg. 
gps 


Eng.—Hawkins Vv. Blachford) tii. 
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ment.** 


A partner in 


immaterial.>? 


Je .Ch On Sib eZ: 

[a] In Louisiana (1) in an ordi- 
nary noncommercial -partnership, the 
right to use the partnership’s sig- 
nature is not vested in any one part- 
ner unless specially conferred. Bene- 
dict.sv.. Thompson, 33. ia. Ann, 196. 
(2) Character of partnership as con- 
trolling factor.on, authority generally 
see supra § T941. 

43. Leckie v. Scott, 10 La. 412; 
Megunticook Nat. Bank v. Knowlton, 
125 Me. 480, 135 A 95; Merchant v. 
Belding, 49 HowPr (N. Y.) 344; 
Marsh=v. Joseph, [1897] 1 Ch. 213. 

[a] “Either partner could bind 
himself by using the firm name in an 
affair having no connection with its 
business. But the liability would ex- 
tend no further as long as the party 
dealing with-him understood him to 
be using the firm name for the con- 
venience of another person, and out- 
side of the scope of its business.” 
Merchant v. Belding, 49 HowPr (N. 
Y.) 344, 347. 

44, Scott v. Dansby, 12 Ala. 714; 
Hilliker v. Francisco, 65 Mo. 598. 

[a] TIllustrations.—(1) An obliga- 
tion, signed with the partnership 
name, but in the body of which it is 
recited that it was the act of one 
of the partners, and given as security 
for his individual debt, is not on its 
face a partnership act. SCOLG) Ves 
Dansby, 12 Ala. 714. (2) A contract 
in the)name sof )““R. W.H and. Jy 
K. of the firm of H. & K.,” although 
signed in the name of the firm, is 
the contract of the individual mem- 


bers and not of the firm. MHilliker 
v. Francisco, 65 Mo. 598. 

45. Meriden Nat. Bank vy. Gal- 
laudet, 120 N. Y. 298, 24 NE 994; 
Grollman vy. Lipsitz, 43 S.C. 329, 21 


SE. 272; Crouchss ‘ve 
Humphr. (Tenn.) 209. 
infra note 46 


Bowman, 3 
And see cases 


46. U. S.—Coote vy. U. S. Bank, 6 
EVE CAS NOS) 20 oro) We RanichimG Gans 
; MEI ag ay v. Hazen, 48 Ga. 
70. 

Bre gt wig spser VaBankard, sac «sllls 


Mass.—Butterfield v. Hemsley, 12 
Gray 226; Clark v. Houghton, 12 Gray 
38; Ostrom v. Jacobs, 9 Mete. 454. 

Miss.—Cummings v. Parish, 39 
Miss. 412. 

Mo.—-Tilford v. Ramsey, 37 Mo. 563. 
Wate aes v. Thatcher, 8 Nebr. 

N. Y.—Williams v. Gillies, 75 N. Y. 
197 [rev 13 Hun 442 (aff 53 HowPr 
429)]; Kirby v. Hewitt, 26 Barb. 607; 
Palmer v. Stephens, 1 Den. 471. 

Tenn.—Moffat v. McKissick, 8 
Baxt. 517. 

Tex.—Crozier v. Kirker, 4 Tex. 252, 
51 AmD 724. 

Wis.—McLinden y. Wentworth, 51 
Wis. 170, 8 NW 118, 192. 

Eng. — Faith v. Richmond, 11 A. & 
TBE SIC EU MCRD I SIhR} Reprint 444; 
Kirk vy. Blurton, 9 'M. & W. 284, 151 
Reprint 120. 
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it must be used in order to bind the firm,*® and, as 
a general rule, a partner has no power to bind the 
firm by a contract or transaction executed in any 
other name,*® especially in case of a sealed instru- 
The use of the firm name, however, is not 
always essential,#® for the firm may be bound by an 
obligation executed in another name where the use 
of such other name has been assented to, or ratified 
by, the other partners,*® or by the partner intrusted 
with the control and management of the firm busi- 
ness,°® or where the difference in the two names is 
Where a contract is given in a firm 
transaction and intended as a firm obligation, it will 
be binding on the firm, although it is signed with the 
individual names of the partners, er of some of them, 
instead of with the firm name.®? ~ 

Where no firm name has been adopted, the partner 


Ont.—Royal Canadian Bank vy. Wil- 
son, 2400. (C) C.-P: 362: 

47. Williams v. Gillies, 75 N. Y. 
ree a 13 Hun 442 (aff 53 HowPr 

Use ef seal generally see infra §§ 


305-30 
48. rishel v. Pinckard, 80 Ind. A. 
544, 141 NE 615; Miller v. McCord, 
(Tex. Civ. A.) 159 SW 159. And sée 
cases infra notes 49-51. 
49. U.S.—In re Warren, 29 F. Cas. 
INOS 7,1 Sie 2a Waren sacs 
Prien ce v. Hutchings, 5 Bush 
Md.—Folk v. Wilson, 21 Md. 538, 
83 AmD 599. 
ae Y.—Palmer v. Stephens, 1 Den. 


Wise -—Miffiin v. Smith, 17 Serg. & R. 
Vt.—Miner v. Downer, 20 Vt. 461. 
Hng.—Faith v. Richmond, dd TAS) & 

H.. 399; 39 DCL: 197, Ws Reprint 444; 

Norton v. Seymour, 3) Co B. -792,) 54 

ECL 792, 136 Reprint 317. 

F vee of individual name see infra 
8 
50. Palmer v. Stephens, 1 Den. (N. 

Ye) 404.5 
Power of an AY Hee partner gener- 

ally see supra § 2 
51. Tilford v. Deeee 37 Mo. 563; 

Moffat v. McKissick, 8 Baxt. (Tenn.) 

517; Williamson v. Johnson, 1 B. & 

G: 146, 8 ECL 64, 107 Reprint DD; 

52. U. S.—In re Warren, 29 F. Cas. 
No. 17,191, 2 Wate 322. 

Tl. —Dréyfus v. Union Nat. Bank, 
164 Ill. 83, 45 NE 408; Farwell v. 
Huston, 15 iy (239) 37 NE 864, 42 
AmSR 237; Kitner v. Whitlock, 88 
TES 1S 

Ind.—Iddings v. Pierson, 100 Ind. 
418; Nelson v.-Neely, 63 Ind. 194; 
Maiden vy. Webster, 30 Ind. 317. 

Iowa.—Carson v. Byers, 67 Iowa 
606, 25 NW 826; Barcroft v. Haworth, 
29 Towa 462. 


Mass.—Getchell v. Foster, 106 
Mass. 42; Patch v. Wheatland, 8 Al- 
len 102. 


pai .—Holden v. Bloxum, 35 Miss. 


N. H.—Richardson v. Huggins, 23 
N. H. :106. 

N. Y.—Berkshire Woolen Co. v. 
Juillard, 75.N. Y. 535, 11_AmR, 488+ 
New York inst.) fer Instruction, ete. 
v. Crockett, 117 App. Div. 269, 102 
NYS 412; McGregor v. Cleveland, 5 
Wend. 475. 

S. C.—Grollman w- Lipsitz, 43 S, Cc. 
329, 21 SH 272. 

Tenn. —-Pritchett «vs iPlater, 144 
Tenn. 406, 282 SW 961, 970 [cit Cyc 
Moffat v. McKissick, 8 Bakt. 51 
Crouch v. Bowman, 3 ‘Humphr. 209. 

Tex.—Crozier v. Kirker, 4 Tex. 252, 
51 AmD 724 

Utah.—Salt Lake City Brewing Co. 
v. Hawke, 24 Utah 199, 66 P 1058. 

Vt.—Kendrick v. Tarbell, ' ZN Ge 


512. 
[a] Illustration.—Where property 
is obtained for, and applied to, the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


/ 


§§ 303-304] 


charged with the duty or clothed with the authority 
to sign contracts for the firm may bind all the mem- 
bers by such signature as he may choose to em- 
ploy;®* he may bind the other partners by contract- 
ing in his individual name,** or in the name of him- 
self and company;°® or one partner may bind the 
firm by signing the true names of all the partners,°® 


57 


or a name used by mutual consent. 


Where partnership has several names. 
firm uses several names in conducting its business, a 
contract made in any one of such names will be 
binding,®* as where the same persons, as partners, 
conduct their business at different places under dif- 
ferent names,°® or where the partners consent to, 
or acquiesce in, the use of a name other than the one 
whether 


originally adopted;®° and 
change is material or is so slight 


benefit of a partnership, by the joint 
act and upon the joint written ob- 
ligation of all its members, and the 
eredit is given to all, the transaction 
is in substance a copartnership trans- 
action, although the firm name is not 
actually used in the writing, and al- 
though the partners have superadded 
to their joint obligation the several 
liability of each of them. Berkshire 
Woolen Co. v. Juillard, 75 N. Y. 535, 
31 AmR 488. ‘ 

{[b] A joint obligation under seal, 
executed by all the members of a 
partnership in its business and for 
its benefit, will be regarded as a co- 
partnership obligation and payable 
out of the firm assets, although the 
firm name is not mentioned therein, 
and it appears upon its face to be 
simply the obligation of the copart- 
ners contracted in their individual 
names. Berkshire Woolen Co. v. Juil- 
lard, 75 N. Y. 535, 31 AmR 488. 

53. Getchell v. Foster, 106 Mass. 
42; Goicochea v. Guerricagoitia, 98 
One 6270.) 1937P 9255 Aramburn v. 
Guerricagoitia, 98 Or. 258, 193 P 922. 

{a] Agency of partner not dis- 
closed.——Where no firm name is adopt- 
ed, but the partners intend that all 
the business of the firm shall be 
done in the name of one partner, 
transactions by such partner on joint 
account, and within the authority 
confided to him, are binding upon all, 
even if his agency is not disclosed 
to the persons with whom he deals. 
Getchell v. Foster, 106 Mass. 42. 


54. Dockery v. Faulkner, (Tex. 
Civ. A.) 101 SW 501. 
[a] TIllustration.—Where a firm 


composed of R and F adopts no firm 
name, and R has exclusive control 
of its property, makes all its con- 
tracts, buys all materials, and has 
authority to execute notes for it, it 
is bound on a note given by him in 
his name for money with which,’ to 
the understanding of himself and the 
payee, to buy material for the use 
of the firm, as is done. Dockery v. 
Faulkner, (Tex. Civ. A.) 101 SW 501. 

Use of individual name generally 
see infra § 304. 

55. Crum v. Abbott, 6 F. Cas. No. 
3,454, 2 McLean 233; Kinsman v. 
Castleman, 1 T. B. Mon. (Ky.) 210; 
Austin v. Williams, 2 Oh. 61; Aspin- 
wall v. Williams, 1 Oh. 84. 

[a] Rule applied.—Where goods 
are purchased by a person for which 
a promissory note is given, and aft- 
erward he enters into partnership 
with another, and by the consent of 
both parties and the holder of the 
note the words “and company” are 
added to make the note stand against 
the firm, it is binding on the compa- 
nyat'Crumy. ‘Abbott, 6). Cas: “No. 
3,454, 2 McLean 233. 

56. McGregor y. 
Wend. (N. Y.) A75. 

[a] Mfllustration.w—Where F C and 
R C are in partnership, and F CG 
makes a note signing it “F. C. and 
aR On ae the two names to- 


Cleveland, 5 


PARTNERSHIP 


Where a 


a particular 
an alteration of 


gether, it is sufficient, as a partner- 
ship signature, to bind R C where 
there is no proof as to what is the 
style of their firm, except that in 
two instances the name of “F. & R. 
Cc.” had been used. McGregor v. 
Cleveland, 5 Wend. (N. Y.) 475. 

Use of individual name generally 
see infra § 304. 

57. Phillips v. Paxton, 3 Mart. N. 
See Guas)) 39: 

58. Hunt v. Semonin, 79 Ky. 270; 
Moffat v. McKissick, 8 Baxt. (Tenn.) 
517; Michael v. Workman, 5 W. Va. 
391; Wiéilliamson v. Johnson, 1 B. & 
C. 146, 8 ECL 64, 107 Reprint 55. 

59. In re Williams, 29 F. Cas. No. 
17,707, 3 Woods 493; Campbell v. 
Colorado Coal, ete., Co., 9 Colo. 60, 10 
P 248; Wright v. Hooker, 10 N. Y. 
51; ‘Anderson v. Norton, 15 Lea 
(Tenn.) 14, 54 AmR 400. 

60. Ala.—Jemison v. Minor, 34 
Ala, 

Md.—Folk v. Wilson, 21 Md. 538, 
83 AmD 599. 
aA H.—Ripley v. Colby, 23 N. H. 

N. Y.—Rumesey v. Briggs, 139 N. Y. 
323, 23 NE 929; Palmer vy. Stephens, 
1 Den. 471. 

Weak Wiles aan v. Smith, 17 Serge. & R. 

Vt.—Mellendy v. New England Pro- 
tective Union Div. No. 172, 36 Vt. 31. 

Eng.—Williamson v. Johnson, 1 B. 
& C. 146, 8 ECL 64, 107 Reprint 55. 

61. Kinsman v. Dallam, 5 T. B. 
Mon. (Ky.) 382; Tilford v. Ramsey, 
37 Mo. 5638; Masterson v. Mansfield, 
25 Tex. Civ. A. 262, 61 SW 505; Nor- 
ton v. Seymour, 3 C. B: 792; 54 HCL 
792, 136 Reprint 317. 

62. Ala.—Orr v. Perry, 16 Ala. A. 
658, 81 S 150. 

PATE Eee Crutcher, 6 Bush 


401, 99 AmD 5 
N. Y.—Palmer v. Stephens, 1 Den. 
471; Rochester Bank vy. Monteath, 1 


Den. 402, 43 AmD 681. 
Or.—Aramburn  v. 
VOT EZ 5S, 199. b= oe. 

Eng.—South Carolina Bank v. Case, 
Subs 6c ©. 6427, Vo) WO 213" 108..iRe- 
print 1101. 

Alta.—Western Commercial Co. v. 
Murr, 29 WestLR 945. 


Guerricagoitia, 


63. In re Warren, 29 F. Cas. No. 


17,191, 2 Ware 322; Rumsey v. Briggs, 
PSION 328, 25) NE 9219) 

{a] Illustrations.—(1) The gener- 
al authority and agency of a person 
as a partner, coupled with the facts 
that, with the knowledge and con- 
sent of his copartner, he was ac- 
customed to transact the firm busi- 
ness in his own name, to make and 
discount firm notes and draw upon 
their proceeds in the same way for 
partnership purposes, confers power 
upon such person to make -:obliga- 
tions and contracts binding upon the 
firm in his individual name. Rumsey 
Viubiisesset30) Nv Ye sas, 280 Ni O29) 
(2) Where the bank. account of a 
firm is kept in the name of one of its 
members, and all checks are drawn 
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the agreed name as not to affect the rights and ha- 
bilities of the nonconsenting partners is a question 
of fact to be determined from the circumstances of 
the particular case involved.** 

[§ 304] m. Use of Individual Name. 
or transaction connected with the firm business and 
within the apparent scope of such business, in the 
name of an individual partner, is binding on the firm 
and all the partners where such individual name has 
been adopted as the firm name,°? or where the part- 
ners have consented to, or acquiesced in, the use of 
the individual partner’s name in firm transactions.°* 
Even where the firm name is different from that of a 
member, if the contract is intended to be a partner- 
ship contract, a partner may bind the firm and other 
partners by executing the contract in his individual 
name,°* or in his own name and company,®*® unless 


A contract 


in his name, with the knowledge and 
assent of the others, the firm is liable 
upon a check thus drawn in its busi- 
nese Crocker v. Colwell, 46 N. Y. 

12: 
64. U. S.—Frederick v. Citizens’ 
Bank, 231 Fed. 667, 145 CCA 

Doon 


Ala.—Horton y. Miller, 84 Ala. 537, 
i a 370; Snead v. Barringer, 1 Stew. 
34. 

Cal.—Furlow Pressed Brick Co. v. 
Balboa Land, etc., Co., 186 Cal. 754, 
200 P 625, 628 [cit Cyc]; Behrenfeld 
v. Breedlove, 27 Cal. A. 419, 150 P 71. 

Conve Bhers v. Lawrence, 5 Conn. 
397. 

Ga.—Buckner y. Lee, 8 Ga. 285. 

Ill.—Howell v. Moores, 127 Ill. 67, 
19 NE 863. 

Ind.—Bisel v. Hobbs, 6 Blackf. 479; 
Fishel v. Pinckard, 80 Ind. A. 544, 
141 NE 615. 

Iowa.—Carson vy. Byers, 67 Iowa 
606, 25 NW 826; Barcroft v. Haworth, 
29 Iowa 462. 

Ky.—Patterson v. Swickard, 41 SW 
435, 19 KyL 661. 

La.—Hynes v. Kirkman, 4 La. 47. 

Mich.—Beckwith v. Mace, 140 Mich. 
157, 108 NW _ 559. 

Nebr.—Habig v. Layne, 38 Nebr. 
743, 57 NW 539. 

N. H.—Maynard v. Fellows, 43 N. 


Hy 255. 

N. Y.—Crocker v. Colwell, 46 N. 
VY. 212; Sage. v. Sherman, 20Niy, 
417; Duvall v. Wood, 3 Lans. 489. 


Pa.—Potts v. Taylor, 140 Pa. 601, 


21 A 443; Graeff v. itchman, 5 
Watts 454. 
Porto Rico.—Finlay  v. Finlay 


pr oee etc., Trading Co., 8 Porto Rico 


S. C.—Grollman v. Lipsitz, 43 S. ¢. 
329, 21 SH 272; Munroe y. Williams, 
Bd) Ss Colo eel moun oe 

Tex.—Burnley vy. Rice, 18 Tex. 481; 
Crozier vy. Kirker, 4 Tex. 252, 51 AmD 
724; Progressive Lumber (Co. vy. 
ee Sty. Te A.) 120 SW 260. 

a.—Weaver v. Tapscott, 9 Leigh 
SOU I dete y - 
yo.—Crable v. O’Connor, 21 3 
EGO; loo somos a 

Eng.—Willet v. Chambers, 
814, 98 Reprint 1377. ; 

‘[a] Credit to firm.—The firm is 
bound by a contract made in the name 
of one partner, if the credit was ex- 
tended to the firm, and not solely 
to such partner. Van Reimsdyk vy. 
oyna 28 Be Cas.u No. 16,872) Gall. 


Cowp. 


30. 

[b] As trustee.—The firm is bound 
where a managing partner Signs his 
own name, with the addition of “as 
trustee,” to an authorized contract. 
Cee ES emo’ Ve TIA 03% 

F rake v. Hlwyn, 1 Cai. (N. Y. 
184, 3 Johns. Cas. 594. ‘ ) 

[a] A signature by a partner in 
his name and Co.’ is sufficient to 
bind the other partners, although the 
firm has always been known by the 
name of another partner and Con 
unless it is shown that there is such 
a distinct firm as that by the style 
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there is a distinet firm by that name.°® 
an individual partner’s name, however, raises a 
strong presumption that the contract is his separate 
contract, and not the contract of the firm,®* except 
where the other partner is a dormant one;°* and in 
order to bind the firm it must be shown that the con- 
tract was a partnership matter;°® and whenever the 
individual members sign their individual names, and 
not the firm name, there must be something either 
in the agreement itself or in the nature of the trans- 
action to which it relates which shows it to be a part- 
In accordance with this rule 
the firm is not bound by.an obligation signed in- 
dividually by a member of the firm, but not for a 


nership undertaking.’° 


of which the contract is subscribed. 
Drake v. Elwyn, 1 Cai. (N. Y.) 184, 
3 Johns. Cas. 594. 

66. Drake v. Elwyn, supra. 

67. . S—Frederick v. Citizens’ 
Nat. Bank, 231 Fed. 667, 145 'CCA 
553; Smith v. Hoffman, 22 F. Cas. 
No. 13,061, 2 Cranch C. C. 651. 

Martin, 115 Ga. 147, 
41 SE 490; Citizens’ Nat. Bank v. 
Jennings, 35 Ga. A. 553, 134 SHE 114. 

Iil.— Kempton v. Peo., 139 Ill. A. 
563. 

Ind.—Hubbell v. Woolf, 15 Ind. 204. 

Ky.—Scott v. Colmesnil, Xi di 
Marsh. 416. 

Mass.—Manufacturers’, ete. Bank 
v. Winship, 5 Pick. 11, 16 AmD 369. 

Mo.—Farmers’ Bank vy. Bayliss, 41 
Mo. 275. 

N. Y.—Marvin v. Buchanan, 62 
Barb. 468; National Bank v. Ingra- 
ham, 58 Barb. 290. 

Pa.—Graeff v. Hitchman, 5 Watts 


454. 

Tenn.—Foster v. Hall, 4 Humphr. 
346. 

68. Scott v. Colmesnil, 7 J. J. 
Marsh. (Ky.) 416; Graeff v. Hitch- 


man, 5 Watts (Pa.) 454, 

Liability of dormant partner gen- 
Srerly: see infra §§ 384, 385. 

We . S. Bank v. Binney, 

as” e Cas. No. 16,791, 5 Mason 176 
faff 5 Bet. 529; 8 L. ed. 216]. 

Ga. —Buckner v. Lee, 8 Ga. 286. 

Ill—Kempton v. Peo., 139 Ill. A. 
563. 
" Ky.—Macklin v. Crutcher, 6 Bush 
401, 99 AmD 680. 

Mo.—Farmers’ Bank vy. Bayliss, 41 


Thus, where a_ partnership 
business is carried on in the name 
of one partner whose name is the 
firm name, a contract signed with 
such name must be proved to have 
been signed by an authorized person 
as a partnership act in order to bind 
the firm U. S. Bank v. Binney, 28 
F. Cas. No. 16,791, 5 Mason 176 [aff 
5 Pet. 529, 8 L. ed. 216]. 
70. Adams’ v. Deckers 
Lumber Co., 202 Fed. 48, 


302. 

71. In re Roddin, 20 F. Cas. No. 
195989,.6 Biss. 377;— Clark v. Patter= 
son, 158 Mass. 388, 33 NE 589, 35 
AmSR 498; Childs v. Pellett, 102 
Mich. 558, 61 NW 54. 

72. Barcroft v. Haworth, 29 Iowa 
462; Miller v. McCord, (Tex. Civ. A.) 
159 SW 159. 

73. Miller v. McCord, supra. 

74, Baker v. Seaweard, 68 Or. 80. 
136 P 870. 

75. Use of seal as to: 

Particular acts and contracts see in- 

fra §§ 311-362. 

Partnership attachment bond see At- 

tachment § 300. 

76. U. S.—Gerard v. Basse, 1 Dall. 
119, 1 L. ed. 63, 1 AmD 226; Adams 
vy. Deckers Valley Lumber Co., 202 
Fed. 48, 120 CCA 302; Pollock v. 
Jones, 124 Fed. 163, 51 CCA 555 
(South Carolina); In re Barrett, 2 F. 
Cas. No. 1,043, 2 Hughes 444; U. S. 
v. Astley, 24 F. Cas. No. 14,472; 3 
Wash. C. C. 508. 

Ala.—Morgan v. Scott, 


Valley 
120 CCA 


Minor 81, 


PARTNERSHIP 
The use of 


12 AmD 35; Lucas v. Darien Bank, 
2 Stew. 280. 
Ark.—Massey v. Pike, 20 Ark. 92. 
Conn.—Mills v. Barber, 4 Day 428. 
(ees ee vy. Hastings, 2 Del. 
be 
Ill.—Edwards v. Dillon, 147 Il. 14, 
35 NE 135, 37 AmSR 199; Walsh v. 
Lennon, 98 Ill. 27, 88 AmR 75; Ruff- 


mer v. MecConnel, 17 Ill. 212, 68 AmD 
862. 
Ind.—Henderson Vv. Barbee, 


oes 26; Posey. v. Bullitt, 1 Blackf. 
9 

Iowa.—Price Vv. Alexander, 2 
Greene 427, 52 AmD 526. 

Ky. —Cummins v. Cassily, 5 B. Mon. 
74; McCart v. Lewis, 2 B. Mon. 267; 
Montgomery v. Boone, 2 B. Mon. 244; 
Trimble v. Coons, 2 A. K. Marsh. 
315, 12> AmD 47); 

Md.—Armstrong v. 
Gill & J. 412. 

Mass.—Russell vy. Annable, 
Mass. 72, 12 AmR 665; 
v. Hemsley, 12 Gray 226. 

Mich.—Fox v. Norton, 9 Mich. 207. 

Miss.—Shirley v. Tearne, 33 Miss. 
653, 69 AmD 875; Doe v. Roe, 12 
Miss. 261, 43 AmD 483. 


Robinson, 5 


109 
Butterfield 


Mo.—Henry County v. Gates, 26 
Mo. 315; Gwinn v. Rooker, 24 Mo. 
290; Fletcher v. Vanzant, 1 Mo, 196. 


Ja ere nee v. Stevenson, 2 Nev. 

N. H.—Allen v. Cheever, 61 N. H. 
32; Merrill v. Downs, 41 N. H. 72: 
Morse v. Bellows, 7 N. H. 549, 28 
AmD 372. 

N. ee Ellis v. Ellis, 47 N. J. L. 69. 

N. Y.—Mautner vy. Hitingon, 197 
App. Div. 756, 189 NYS 567; Mce- 
Bride v. Hagan, 1 Wend. 326; Poe 
v. Judges Dutchess County Ct. of C. 
Pl., 5 Cow. 34; Tom vy. Goodrich, 2 
Johns. 213; Clement v. Brush, 38 
Johns. Cas. 180. 

N. C.—Wharton v. Woodburn, 20 
N.C. 50%5, Bersonsyv..Carter,, 7 Nie .C, 
821; Anonymous, 3 ON: Gs 99 soverr 
Walker v. Dickersonyac NC. aoe 

Oh.—Purviance v. Sutherland, 2 Oh, 
ee 478; James v. Bostwick, Wright 
feet .—Charman v. MclLane, 1 Or. 

Pa.—Funk v. Young, 241 Pa. 72, 88 
A 291; Schmertz v. Shreeve, 62 Pa. 
457, 1 AmR 439; Dubois’ App., 38 Pa. 
231, 80 AmD 478; Hart v. Withers, 1 
Penr. & W. 285, 21 AmD 382; Larkin 
Co. v.. Faggen, 71 Pa. Super. 430; 
Squier v. Squier, 1 LackLegN 193; 
Littell v. Scranton Gas, ete, Co., 3 
LuzLegObs 82. 

S. C.—Krafts v. Creighton, 37 S. C. 


Hark Lucas v. Sanders, 26S. CORE 

Tenn.—Lambden We Sharp, 9 
Humphr. 224; Napier v. Catron, 2 
Humphr. 534; Turbeville v. Ryan, 1 
Humphry. 118, 34 AmD 622; Waugh 
v. Carriger, 1 Yerg. 31; Blackburn 
v. McCallister, Peck 371. 


Tex.—Lowery v. Drew, 18 Tex. 786; 
Sloo v. Powell, Dall. 467, 
Vt.—McDonala v. Eggleston, 26 Vt. 
154, 60 AmD 308. 
Va.—Alexander v. Alexander, 85 Va. 
Ba, 61 “SH ) BoD) uEvAW digon eae Gs ve 
Calland, 7 Leigh (34 Va.) 594. 
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[$§ 304-305 


firm debt or obligation.7+ 

Signature by partners. 
tract, it is not essential that the contract be signed 
by all the partners,’? and where it is signed by a 

partner having authority to bind the firm, and the 
contract is so ‘accepted and credit is extended there- 
on, the firm is bound thereby.*? 
right to sign another’s individual name without ex- 
press authority."+* 

[§ 305] n. Use of Seal?°—(1) In General. 
general rule, in the absence of special authority for 
that purpose, a partner has no power, by virtue of 
the partnership relation alone, to bind his copart- 
ners by the execution of an instrument under seal,‘® 


To bind a firm by a con- 


One partner has no 


Asa 


~ 

W. Va.—Waldron v. Hughes, 44 W, 
Va. 126, 29 SH 503. 

Eng.—Steiglitzw»v. Eggington, Holt 
N. P. 141, 3 ECL 638, 171 Reprint 193, 
8 ERC 622; Harrison v. Jackson, 7 
TR: 207, 10% Reprint 935. 

Alta.—Gilchrist v. Douglas, [1924] 
1 DomLR 38, [1923] 3 WestWkly 
1367; Western Commercial Co. v. 
Murr, 29 WestLR 945. 

Ont.—Logan v. Stranahan, 12 U. C. 


OF. Be ae Baby v. Davenport, 3 U. 
Cr/Q: 54. 
[a] F micwous for rule.—(1) “The 


implied authority arising out of the 
relationship to bind each other is 
limited to ordinary dealings within 
the scope of the business of the part- 
nership, but contracts under Seal re- 
lating to future action are out of 
the usual course of business and are 
not recognized as binding on non-as- 
senting partners.” Larkin Co. v. 
Faggen, 71 Pa. Super. 4380, 432. (2) 
“The reason of this rule was that as 
a partnership is ordinarily formed 
for the purpose of commercial trans- 
actions, and the contracts and docu- 
ments used in such transactions do 
not require seals, authority to one 
partner to execute a deed of the prop- 
erty of the copartnership, or a bond, 
which is required to be under seal, 
cannot be inferred, but must be spe- 
cially conferred, or the act subse- 
quently ratified, such instruments not 
being within the usual scope of the 
purposes of the partnership.” Maut- 
ner vy. Hitingon, 197 App. Div. 756, 
758, 189 NYS 567. 

[b] Thus, where an instrument is 
signed by the cdpartnership style of 
a firm, with a seal attached, it is a 
sealed instrument, binding all the 
members.of the firm, unless, on the 
plea of non est factum, it appears 
that the partner who placed the sig- 
nature there was not authorized to 


do so. Lambden v. Sharp, 9 Humphr. 
(Tenn.) 224. 
[c] “A partnership not having a 


seal cannot be bound by one partner 
signing its name to such instrument.” 
Waldron v. Hughes, 44 W. Va. 126, 
129, 29 SE 505. 

[a] Rule applied to: (1) Bond to 
perform award. Armstrong v. Rob- 
inson, .5. Gill .& J. (Ma!) 412.9) '() 
Bond to procure dissolution of’ at- 
tachment. Russell v. Annable, 109 
Mass. 72, 12 AmR 665.. (3) Forth- 
coming bond. Doe v. Roe, 12 Miss. 
261, 43 AmD 483. 

[e] In Georgia (1) the rule stated 
in the text has generally been fol- 
lowed. Drumright v. Philpot, 16 Ga. 
424, 60 AmD 738. But see Fincher 
v. Hanson, 12 Gat A. 608, 613, 77 SE 
1068 (where the court, in speaking 
of the power of a partner to execute 
a sealed instrument, said: ‘‘The au- 
thority is implied from the partner- 
ship relation, and it is entirely im- 
material whether the partnership ar- 
ticles be under seal or not’). (2) It 
has been held that a charter party 
under seal may be executed by one 
member of copartnership on _ the 
ground that it “is exclusively a mer- 
cantile transaction, and always in the 
course of trade.” Straffin v. Newell, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a 
— : . 


§§ 305-306] 


even though the partnership agreement is under 


seal.77 


Effect of unauthorized sealed instrument. 
though there is authority to the contrary, where it 
appears on the face of the instrument that it was 
intended to bind the firm, and not the partners indi- 
vidually,’® as a general rule, at common law, an in- 
strument executed under seal by one partner, with- 
out special authority therefor, is binding on the: 
partner who executed it,” and on one who signs as 
a surety;’® but no remedy thereon can be had 
against the other partners,*! even though it is given 
ina transaction in the course of business of the 
firm, and the benefit of the instrument is received 
The American courts, however, have 
been inclined to depart from the harshness of the 
common-law rule;8* and while the instrument is not 
the deed of the firm and an action will not lie upon 
it as such against the partners who did not execute 
it, or assent to or ratify it,** if it is executed in the 


by the firm.*? 


PARTNERSHIP 


Al- 


eral seal.§? 
dertaking.*§ 


fication. 


name of the firm and for a sufficient consideration, 


Tele P; }Charity, (Gases; es) +4 
AmD 705. 
77, Van Deusen v. Blum, 18 Pick. 


(Mass.) 229, 29 AmD 582; Harrison 
v. Jackson, 7 T. R. 207, 101 Reprint 


935. And see cases supra note 76. 
78. Fisher v. Pender, 52 N. C. 483. 
79. U. S.—U. S. v. Lawrence, 26 


F. Cas. No. 15,574, 14 Blatchf. 229. 
Tape RS: whee v. Hastings, 2 Del. 
a3 

Ill—Edwards v. Dillon, 147 Ill. 14, 
35 NE 135, 37 AmSR 199. 

Md.—Armstrong v. Robinson, 5 Gill 
Se re AND. 

Mo.—Settle v. Davidson, 7 Mo. 604; 
Fletcher v. Vanzant, 1 Mo. 196. 

N. Y.—Mautner v. Hitingon, 197 
App. Div. 756, 189 NYS 567. 

Oh.—Purviance v. Sutherland, 2 
Oh. St. 478; James v. Bostwick, 
Wright 142. 

Pa.—Hoskinson v. Eliot, 62 Pa. 393. 
But see Hart v. Withers, 1 Penr. & 
W. 285, 21 AmD 382 (recovery can- 
not be had against a partner who ex- 
ecuted instrument). 

S. C.—Pierce v. Cameron, 41 ‘S.-C. 
L. 114; Dickinson v. Legare, 1 S. C. 
Eg: 537. 

Va.— Galt v. Calland, 7 Leigh (34 
Va.) 594. 

Eng.—Bowker v. Burdekin, 11 M. 
& W. 128, 152 Reprint 744, 8 ERC 599; 
Billet 3x-- Dayis;, 2B & P:.°338,' 426 
Reprint 1314. 

Ont.—Moor'v. Boyd, 23 U. C. Q, B- 
459. 

80. Pelzer v. Campbell, 15 S. C. 
581, 40 AmR 705. 


81. Galt v. Calland, 7 Leigh (34 
Va.) 594. And see cases supra note 
76. 

82. Hart v. Withers, 1 Penr. & W. 
(Pa.) 285, 21 AmD 382. And see 


cases supra note 76. : 
Ratification of instrument see infra 


83. Edwards vy. Dillon, 147 Ill. 14, 
35 NE 135, 37 AmSR 199; Purviance 
v. Sutherland, 2 Oh. St. 478, 481. 

“Tt is now generally conceded that 
the rule, that one partner has no pow- 
er to bind his co-partners by deed, 
if not purely arbitrary, rests upon 
very unsatisfactory reasons, and the 
various cases in which it has, in ef- 
fect, been departed from, show the 
struggles of common sense to get 
rid of it. Nevertheless, it has been 
so often recognized by our own 
courts, that we do not feel at liberty 
to deny it; for even arbitrary rules 
may become so incorporated in the 
law as to be intangible save by the 
legislative power. With the limita- 
tions, then, placed upon it by the cur- 
rent of modern decisions, and with a 
right understanding of its meaning, 
the rule may be admitted. What does 
it mean? Does it go so far as to 
say that an agreement, executed in 
the partnership name, is no evidence 


at all against the firm, if a_ seal 
happen to be attached to it? We do 
not so understand it. On the con- 
trary, the terms of the rule are fully 
observed, when we say that such an 
agreement is not the deed of the 
firm. No action of covenant will lie 
upon it against the members of the 
company who did not execute it, 
without proof of their prior or sub- 
sequent assent to it. In the absence 
of such assent, it is the covenant of 
none but the partner who sealed it. 
But the company may, nevertheless, 
be bound. Thus a transfer of prop- 
erty which would be good, if made 
by an unsealed instrument, is not 
vitiated because a seal is attached. 
3 . And an agreement to pay 
money, or perform services, though 
the deed only of the partner sealing 
it, may yet be evidence of a part- 
nership liability.” Purviance v. Suth- 
erland, supra. 

84 Purviance v. Sutherland, 
pra. 

Assent to. or ratification of, instru- 
ment see infra § 306. 

85. Fronebarger v. Henry, 51 N. 
C. 548; Purviance v. Sutherland, 2 
oe St. 478; Fagely v. Bellas, 17 Pa. 


su- 


Ms 

{a] Thus, in an action of assump- 
sit against a firm, a writing under 
seal, executed by one member of the 
firm in the name of the firm, is ad- 
missible as evidence of a promise by 
the firm, if made upon sufficient con- 
Aree ae Fagely v. Bellas, 17 Pa. 


[b] “A bond made by one of the 
partners of a firm, for goods sold and 
delivered, may be evidence of the 
time for payment, or of the amount, 
(as any other statement of one of 
the partners would be,) but it cer- 
tainly does not amount to plenary 
proof of the consideration so as, of 
itself, to entitle the plaintiff to re- 
cover for goods sold and delivered.” 
Fronebarger v. Henry, 51 N. C. 548. 

-86. Wharton v. Woodburn, 20 N. 
C. 507; Galt v. Calland, 7 Leigh (34 
eae In re-Briggs, [1906] 2 K. 


{a] MTllustrations.—(1) Although 
one partner cannot bind his copart- 
ner by deed for a loan effected in the 
name of the firm, unless he have ex- 
press authority for that purpose, 
yet, in equity, if it can be shown 
that the loan was in behalf of both 
the partners, and that the security 
was by the contract intended to be 
one binding both the partners, but, 
through mistake, has been so execut- 
ed as to bind one only, it seems that 
the creditor may have relief against 
both. Wharton v. Woodburn, 20 N 
C. 507. (2) Where a sum of money 
is loaned to a firm and the firm is 
charged with it on the partnership 
books, but the partner with whom the 


{47 C.J.] 848 


' 


it is some evidence of an obligation or liability on 
the part of the firm.8® And in equity, if the instru- 
ment was intended to be binding on all the partners, 
and was executed in a partnership transaction, re- 
lief may be had against all the partners.°° 
Method of executing sealed instrument. 
method of executing a sealed instrument of a part- 
nership is by setting forth in the body of the instru- 
ment the names of the individual partners reciting 
that they are partners of the named firm, and by 
each partner subscribing his name opposite his sev- 
The firm name need not be subscribed 
if the instrument shows that it is a partnership un- 


A proper 


[§ 306] (2) Prior Authority or Subsequent Rati- 
A partner may bind his copartner by a 
sealed instrument, made in the name of the firm and 
for its use, in the course of the firm’s business, if 
this is done with the previous assent of the copart- 
ners,°® especially where the other partners are pres- 


transaction occurs executes by mis- 
take a penal obligation, in the name 
of the firm, under seal, instead of 
giving merely a promissory note, eq- 
uity has jurisdiction to correct the 
mistake and hold the partners as 
much bound as if there were no seal. 
Gane v. Calland, 7 Leigh (34 Va.) 

[b] Equitable assignment.—(1) 
Under a statutory provision that “an 
instrument relating to the business 
of the firm and executed 
in the firm name, or in any other 
manner showing an intention to bind 
the: firnal = . is binding on the 
firm and all the partners” (Eng. 
Partn. Act [1890] ¢ 39 § 6), (2) an 
instrument executed by one partner 
under seal, assigning the book debts 
of the firm, onerates as an equitable 
assignment (In re Briggs, [1906] 2 
K. B. 209; Marchant v. Morton, 
[1901] 2 K. B. 829). 

87. Adams v. Deckers Valley Lum- 
ber Co., 202 Fed. 48, 120 CCA 302 
[quot Bishop Contracts § 1150]. 

[a] Thus a contract for the pur- 
chase of property amounting to sev- 
eral thousand dollars in value in 
which the purchasers are named in- 
dividually, followed by the statement 
that they are partners doing busi- 
ness under a firm name given, and 
which is signed and sealed by them 
individually, where the purchase is, 
in fact, made in connection with the 
business of the partnership which 
made the cash payment and executed 
the notes for the deferred payments 
in the firm name, is a partnership 
contract. : Adams v. Deckers Valley 
Lumber Co., 202 Fed. 48, 120 CCA 302. 

88. Adams v. Deckers Valley Lum- 
ber Co., supra. See McCoy v. Jack, 
47 W. Va. 201, 34 SE 991 (bond signed 
by individuals is partnership obliga- 
tion if in fact given for partnership 
debt). 

Use of firm name generally see 
supra § 308. 

89. U. S.—Gibson 
Wall. 244, 20 L. ed. 797; Darst v. 
Roth, 6 F.. Cas. No. 3,582, 4 Wash. 
C. C. 471; Hawkins v. Hastings Bank, 
11 F. Cas. No. 6,244, 1 Dill. 462 (Min- 

By 


v. Warden, 14 


nesota); U. S. v. Brod, 24 Cas. 

No. 14,653. 

A maith v. Robinson, 28 Ala. 
Ark.—Day v. Lafferty, 4 Ark. 450; 

Lee v. Onstott, 1 Ark. 206. 
Fla.—Jeffreys v. Coleman, 20 Fla. 


536. 


Ga.—Drumright v. Philpot, 16 Ga. 
424, 60 AmD 788. 
lil.— Edwards v. Dillon, 147 Ill. 14, 


35 NE 135, 37 AmSR 199; Wilcox v. 
Dodge, 12 Ill. A. 517. 
Ind.—Henderson v. Barbee, 6 


Blackf. 26. 


lowa.—Price Vv. Alexander, 2 
Greene 427, 52 AmD 526. 
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ent when the instrument is executed,®® or if such 
execution is subsequently ratified by the copart- 
and it has been held that, where such an 
instrument is executed by a clerk of the firm, in a 
partnership transaction, it may be adopted and rat- 
ified by one of the partners, and thus become valid 


merce 


as to the firm.®? 


Manner of assent or ratification. 
some decisions, in order that a sealed instrument so 
executed by one partner may be binding on the other 
partners, the previous assent or subsequent ratifica- 
tion must also be by instrument under seal,®? except 


PARTNERSHIP 


Seal. 


[$§ 306-307 


quired to be under seal.9* By the weight of author- 
ity, however, such prior assent or subsequent ratifi- 
cation may be given by parol,®® or it may be implied 
from the partners’ acts and declarations.°®® 

[§ 307] (8) As to Instruments Not Requiring 
Where an instrument executed under seal on 


behalf of the firm by one partner, is not required 


According to 


where the instrument is of a kind that is not re- 


Ky.—-bly v. Hair, 16 B. Mon. 230; 
McCart v. Lewis, 2 B. Mon. 267. 

Md.—Herzog v. Sawyer, 61 Md. 344. 

Mass.—Swan v. Stedman, 4 Mete. 
548; Cady v. Shepherd, 11 Pick. 400, 
22) Ama! 379: 

Mich.—Fox v. Norton, 9 Mich. 207. 

Miss.—Doe v. Roe, 12 Miss. 261, 
43 AmD 483. 

Mo.—Gwinn v. Rooker, 24 Mo. 290 
[expl eBonncen vy. Zierlein, 4 Mo. 417]. 

N. Y.—Smith v. Kerr, 3 IN OY ela 4 
Gram v. Seton, 1 N. Y. Super. 262. 
uN. @—Person wa Carter, “7 ANAeC? 
321. 


Pa.—Miller v. Royal Flint Glass 
Works, 172 Pa. 70,033 Av350;. Bond 
v. Aitkin, 6 Watts & S. 165, 40 AmD 


550; Larkin Co. v. Faggen, 71 Pa. 
Super. 430. 

Sa sibleys var VOUNeS = 26 (S.C: 
415, 2 SE 314; Lucas v. Sanders, 26 
SiCh Th. Salil, 

Tex.—Baldwin v. Richardson, 33 
Tex. 16. 


Vt.—MecDonald v. Eggleston, 26 Vt. 
154, 60 AmD 303. 

Wis.—Rumery v. McCulloch, 54 
Wis. 565, 12 NW 65; Kasson v. 
Brocker, 47 Wis. 79, 1 NW 418; Wil- 
son v. Hunter, 14 Wis. 683, 80 AmD 
795. 

[a] Subsequent acquiescence of 
the party not signing ‘‘may be re- 
garded as evidence that the party 
who did not sign, gave power to the 


other partner to sign for him.’ Doe 
v. Roe, 12 Miss. 261, 271, 43 AmD 
483. 

90. U. S—U. S. v. Astley, 24 F. 


Gast Nom 44725) 3. Wash. C.'C. 508" 
Del.—Willey v. Lines, 8 Del. 542. 
Gai—Merchants,’ ete, Bank v. 

Johnston, 130 Ga. 661, 61 SE 543, 17 

LRANS 969, 14 AnnCas 546. 


Ind.—Henderson ve Barbee, 6 
Blackf. 26; Modisett v. Lindley, 2 
Velaekt 119s tPosey— ‘va, Bullitt, “1 
Blackf. 99. 


Me.—Pike v. Bacon, 21 Me. 280, 38 
AmD 259. 


N. Y.—Mackay v. Bloodgood, 9 


Johns. 285. 
Pa.—Fichthorn v. Boyer, 5 Watts 
159, 30 AmD 300. 


Sf ‘C.—_Stroman Val Vai Om Se. 
307; Fleming v. Dunbar, 20 Ss Cs Li. 
532. 

Eng.—Ball v. Dunsterville, 4 T. R. 
313, 100 Reprint 1038; Burn v. Burn, 
3 Ves. Jr. 578, 30 Reprint 1162. 

Ont.—Reg. v. McNancy, 5 Ont. Pr. 
oe Moore vi Boyd, 1530s Ca:Cyer: 
epley 

91. U. S.—In re Barrett, 2 F. Cas. 
No. 1,043, 2 Hughes 444; Darst v. 
Roth, 6 F. Cas. No. 3,582, 4 Wash. 
Oy Ch eile” 1b, Se ay SN ih eoirey Sham Ie 
Cas. No. 16,547, 2 Bond 379. 

Ala.—Gunter v. Williams, 40 Ala. 
561; Herbert v. Hanrick, 16 Ala. 581; 
Dodge v. McKay, 4 Ala. 346. 

Fla.—Tischler v. Kurtz, 35 Fla. 
323, 17 S 661. 

Ga.—Drumright v. Philpott, 16 Ga. 
424, 60 AmD 738. 

Ill.—Edwards y. Dillon, 147 Tl. 14, 
385 NE 135, 37 AmSR 199; Peine v. 
Weber, 47 Ill. 41. 

Iowa.—Haynes v. Seachrest, 13 
Iowa 455. 

Mass.—Swan v. Stedman, 4 Mete. 


548. 

Mich.—Fox v. Norton 9 Mich. 207. 

Minn.—Sterling v. Bock, 40 Minn. 
11, 41 NW 236. 

Mo.—Gwinn v. Rooker, 24 Mo. 290. 

ING Ye=—Simi th, iv; Ee rine Ne Yanuliads, 
Gates v. Graham, 12 Wend. 53. 

Pa—Johns eves Battinye30) dea Saas 
Larkin Co. v. Faggen, 71 Pa. Super. 
430. 

SU (C.—Sibleys v.- Young, 26 S.C 
415, 2 SH 314; Stroman v. Varn, 19 S. 


C. 307. 

Tex Richardson, 33 
Tex: 16; PG LY. Drew, 18 Tex. 
786: 


Vt.—McDonald v. Eggleston, 26 Vt. 
154, 60 AmD 303. 


Wis.—Mann v. Adtna Ins. Co., 40 
Wis. 549. 
Eng.—Tupper v. Foulkes, 9 C. B. 


NES. 719% 99), DCLMiIOT, 142, Reprint 
314, 8 ERC 624. 

Ont.—Howell v. McFarland, 2 Ont. 
A. 31; Bloomley v. Grinton, 9 U. C. 
Q. B. 455. 

Ratification of heart itg acts gen- 
erally see infra §§ 373-379 

92. - U.) S: Vos Turner, 28 F. Cas. No. 
16, eat 2 Bondesig: 

U. S.—Adams v. Deckers Val- 


i cramer Co., 202 Fed. 48, 120 CCA 
302 (West Virginia). 

N. C.—Wharton v. Woodburn, 20 
INGLES 5.0K 
2 ous .—Napier v. Catron, 2 Humphr. 
34. 

Va.—Gordon v. Funkhouser, 100 


Va. 675, 42 SE 677; Penn v. Hamlett, 
27 sGratt.. (68) Var. dans) se resvont se 
Hull, 23 Gratt. (64 Va.) 600, 14 AmR 
153; Galt v. Calland, 7 Leigh (34 
Va.) 594. 

Can.—Porter v. Pelton, 33 Can. S. 
C. 449. 

Ont.—Hamilton 
Soc. v. Steinhoff, 
Poo wey. v. Grinton, 

Bs 


Provident, etc., 
28 (One GAY 184s 
SU eC eos 0B: 


“This power may be given in the 
articles of partnership, “by separate 
deed, or by a power of attorney.” 


Napier v. Catron, 2 Humphr. (Tenn.) 
534, 536. 
[a] In Kentucky (1) this rule has 


been supported by some of the deci- 
sions. Cummins v. Cassily, 5 B. Mon. 
74; Doniphan v. Gill, 1 B. Mon. 199; 
Trimble v. Coons, 2 A: K. Marsh. 375, 
12 AmD 411. (2) But by other deci- 
sions it has been held that authority 
in one partner to execute a sealed 
instrument may be conferred by pa- 
rol, or may be inferred from subse- 
quent recognition of the instrument 
as executed. McCart v. Lewis, 2 B. 
Mon. 267. 

94. Bloomley v. Grinton, 9 U. C. Q. 
B. 455. See generally infra § 307. 

{a] Thus, where an agreement un- 
der seal, but of a nature not requir- 
ing a seal, is executed by one of two 
partners in the name of the firm, and 
the partner not executing afterward 
acts under, and receives the benefit 
of, it, such agreement may be sus- 
tained as his deed; and he cannot 
dispute the authority by which it 
was executed in his name. Bloom- 
léy v..Grinton, 9 U. C. Q., B: 455. 

95. U. S.—Hawkins v. Hastings 
Banky iL (Ee Cas, INO 06,2440 te ipitly 


to be under seal, and is within the scope of the part- 
nership business and the powers of the partner, the 
seal may be disregarded as surplusage, and the in- 
strument be held valid and effective, as against the 
firm and other partners, as an unsealed instrument.°? 


462 (Minnesota), 

Ala.—Gunter vi Williams, 40 Ala. 
561; Herbert v. Manrick, 16 Ala. 581. 

Fla.—Tischler y: Kurtzeis bi Hila, sie 
17 S 661. 

Ga.—Drumright vy. Philpot, 16 Ga. 
424, 60 AmD 738 

1il.— Edwards v. Dillon, 147 Ill. 14, 
35 NE 135, 37 AmSR 199; Peine v. 
Weber, 47 ll. 41. 

Me.—Pike v. Bacon, 21 Me. 280, 38 
AmD 259. 
er ane —Swan v. Stedman, 4 Metce. 


Minn.—National Citizens’ Bank v. 
pecreinley, 129 Minn. 481, 152. NW 


Mo.—Gwinn v- Rooker, 24 Mo. 290. 

IN: Renwick v. McAllister, 5 
NYLegObs 16. 

Pa.—Kramer v. Dinsmore, 152 Pa. 
264, 25 A 789; Johns v. Battin, 30 Pa. 
84; Bond v. Aitkin, 6 Watts & S. 165, 
40 AmD 550. 

Tex.—Baldwin v. Richardson, 
Mex, e1i6% 
bee 

t.—McDonald v. Eggleston, 26 Vt. 
154, 60 AmD 303. . af 
And see cases supra notes 89-92. 


33 
Lowery v. Drew, 18 Tex. 


96. Ala.—Gunter v. Williams, 40 
aes 561; Dodge v. McKay, 4 ‘Ala. 
Fla.—Tischler vy. Kurtz, 35 Fla. 


323, 17 S 661. 


Ill.— Bdwards v. Dillon, 147 Tll. 14, 
35 NE 135, 37 AmSR 199; Witter v. 
MeNiel, 4 Tl. 433; Wilcox v. Dodge, 
12 Ti. "A. 517. 
ious apeny te) v. Stedman, 4 Metce. 


Bee Y.—Gates v. Graham, 12 Wend. 


no C.—Stroman vy. Varn, 19" Ss se" 


[a] Ratification may be implied 
from: (1) Receiving benefits under 
the instrument. Gates v. Graham, 
2 Wend (NE Ye Ibsen Conmeneastitt by 
the par tnership upon the instrument. 
Dodge v. McKay, 4 Ala. 346. 

97. U. S.—Gibson v. Warden, 14 
Wall. 244, 20 lL. ed. 797: Hawkins 
Vv. Hastings Ram. ale yee Cas, No. 6,- 
244, 1 Dill. 462 (Minnesota). 

Ala,— Lucas Va Darien Bankes 2 
Sen 280. 

a.—Drumright v. Philpot, 16 Ga. 
424, 60 AmD 738; Stearan ve Newell, 
a Ue. Charlit: 1680.4) Ame i0os 
Fincher v. Hanson, 12 Ga. A. 608, TT 
SE- 1068. 

Ill.—Edwards y. Dillon, 147 Th. 14, 
35 NE 135, 37 AmSR 199; Walsh v. 
Lennon, 98 Ill. 27, 38 AmR 175. 

Iowa.—Price We Alexander, 2 
Greene 427, 52 AmD 526. 

Mass.—Milton v. Mosher, 7 Metc. 
244; Tapley v. Butterfield, 1 Metce. 
515, 35 AmD 874; Hodges v. Harris, 
6 Pick. 360. 
Tee nee es v. Mead, 5 Mich. 

Minn.—Sterling v. Bock, 40 Minn. 
11, 41 NW 236. 

4 Mo-—Human v. 


Cuniffe, 32 Mo. 


N. H.—Allen v. Chena, 
32; Morse v. Bellows, 
AmD 372. 

N. Y.—Mautner vy. WHitingon, 
App. Div. 758, 189 NYS 567; 


61 IN. 
7 N. H. 549, 28 


LON 
McClel- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 308] 


[§ 308] 2. As to Contracts Generally®*—a. Con- 
tracts within Scope of Firm Business. 
ance with the rules and principles which govern 
and control the representation of a firm by one part- 
ner in general,®® in the absence of an agreement 
forbidding or limiting a partner’s right to contract,t 
each partner is, by virtue of the partnership rela- 
tion, empowered to bind the firm and each member 
thereot by contracts, within the scope of the firm’s 


land v. Remsen, 3 Abb. Dec. 74, 3 
Keyes 454, 3 Transcr. A. 182, 5 AbbPr 
NS 250; Paten v. Kavanagh, 11 Daly 


ao 

C.—Cowan v. Cunningham, .146 
N. Na 453, 59 SE 992; McNeal Pipe, 
€tc., Co. v. Woltman, 114 N.C. 178, 
19 SE 109; Horton v. Child, 15 N. C. 


460. 

Oh.—Purvianee v. Sutherland, 2 
Oh. St. 478; Johnson v. Nelson, 2 
Oh. Dec. (Reprint) 487, 3 West 
LMonth 306. 

Pa.—Dinger v. Friedman, 279 Pa. 
8,123 A 641; Boyd v. Thompson, 153 
Pa. 78, 25 A’ 769, 34 AmSR 685; Du- 
bois’ App., 38 Pa. 231, 80 AmD 478; 
Taylor v. Coryell, 12 Serge. & R. 243. 

C.—Robinson v. Crowder, 15 S. 
Gh "3 519; 17 AmD 762. 

Va.— McCullough v. Sommerville, 
$8 Leigh (35 Va.) 415; Sale v. Dish- 
man, 8 Leigh (30 Va.) 548. 

W. Va.—Waldron vy. Hughes, 44 W. 
Va. 126, 29 SE 505. 

Wis.—Woolsey v. Henke, 125 Wis. 
134, 1083 NW 267. 

Alta.—Gilchrist v. Douglas, [1924] 
1 DomLR 38, [1923] 3 WestWkly 
1367; Western Commercial Co. v. 
Murr, 29 WestLR 945. 

Ont.—Howell v. McFarland, 2 
Ont. A. 31. 

98. Cross references: 

Application of statute of frauds see 

Frauds, Statute of §§ 59, 204-210. 
As to particular contracts see infra 

§§ 311-356. 

Character of partnership as control- 

ling factor see supra § 291. 

Use of: 

Firm name sée supra § 303. 

Individual name see supra § 304. 

Seal see supra §§ 305-307. 

99. See supra §§ 289-307. 

1. Kensington Nat. Bank v. Ware, 
32 Pa. Super. 247. 

Restrictions on partner’s authority 
generally see supra §§ 296, 297. 


oS waiku Sugar’ (Col “v. 
Johnstone, 249 Fed. 103, 161 CCA 
155 (Hawaii); Two Hundred and 


Sixty Hogsheads of Molasses, 24 F. 
Cas. No. 14,296, 1 Hask. 24. 

Ala.—Shackelford v. Williams, 182 
Ala. 87, 62 S 54; National Bank of 
Republic v. Dickinson, 107 Ala. 265, 
eset all we’ Gook, 69 -Alas (875 
Wagner v. Simmons, 61 Ala. 143; 
Orr v. Perry, 16 Ala. A. 658, 81 S 150; 
Lichenstein v. Murphree, 9 Ala. A. 
108, 62 S 444. 

Ark.— Buford v. Lewis, 87 Ark. 412, 
112 SW 963 

Cal.—Meyer v. Kohn, 29 Cal. 278. 

Colo.—Manville v. Parks, 7 Colo. 
os hoon Pe ole hewin py. Barrys etd 
Colo. A. 461, 63 P 121; Copp v. Long- 
street, 5 Colo. A. 282, 38 P 601. 

Conn.—Loomis v. Smith, 17 Conn. 
stalls 

Dak.—Pearson v. Post, 2 Dak. 220, 
9 NW 684 [aff 108 U. S. 418, 2 SCt 
TO OT Li ed. WA]. 

Ga.—Van Winkle v. Wilkins, 81 
Ga. 93, 7 SE 644, 12 AmSR 299. 

Ill.— Witter v. McNeil, 4 Ill. 433. 

Iowa.—Arie v. Dixon, 144 Iowa 573, 
123 NW 173; Smith v. Smyth, 42 
Towa 493. 

Ky.—Faris v. Cook, 110 Ky. —867, 

62 SW 1043, 683 SW 600, 23 KyL 328; 


Anderson v. Whitlock, 2 Bush 398, 
92 AmD 489; Creel v. Bell, 2 J. Di 
Marsh. 309; Forbes v. Morehead, 58 


SW 982, 22 KyL 853; Farmer. v. 
Wickliffe Bank, 51 SW 586, 21 KyL 
425; Fletcher .v. Cain, 3 Ky. Op. 596. 

Lia,—Jurgens v. Ittman, 47 Ta. 
Ann. 367, 16 S 952; White v., Kear- 
ney, 2 La. Ann. 639; Forstall v. 
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business, which 
In accord- 


them.* 


Blanchard, 12 La. 1; 
man, 4 La. 47. 

Me.—Monroe v. Conner, 15 Me. 178, 
32 AmD 148. 

Mass.—White v. McPeck, 185 Mass. 
451, 70 NE 463; Kennebec v. Augusta 
Ins, CG, CO:, 6 Gray 204. 

Mich.—-Wexford Tp. v. Seeley, 196 
Mich. 634, 163 NW 16; Brown _ vy. 
Foster, 137 Mich. D5 100 NW 167. 

Mo.—Locatelli v. Flesher, (A.) 276 
SW 415; Eau Claire-St. Louis Lum- 
ber Co. v. Gray, 81 Mo. A. 337. 

Mont.—Reid v. Linder, 77 Mont. 
Z0G. 0 2d eee lols 

N. J.—William L. Blanchard Co. 
v. Hilton, 83 N. J. L. 780, 85 A 456. 

N. Y.Ann Arbor First Nat. Bank 
v. Farson, 226 N. Y. 218, 123 NE 490; 
Beakes v. Da Cunha, 126 N. Y. 293, 
27 NE 251; Sage v. Sherman, 2 N. 
Yoo Me ate wal 2,04 (ieee OlCe Vc 
Jones, 86 App. Div. 613, 83 NYS 230; 
Herlehy v. Ferguson, 47 App. Div. 
237, 62 NYS 648; Adee v. Demorest, 
nA Bark, ¢33°, Sun . Mut. ins. Covlve 
Davis, 26 N. Y. Super. 254, 24 N. Y. 


Hynes v. Kirk- 


Super. 602, 19 AbbPr 214; Pearlberg 
v. Lerisohn, 112 Misc. 95, 182 NYS 
615; Lord v. Hull, 37 Misc. 83, 74 


INYIS 7a fet (SOL App. Divo 4 80) 
NYS 321 (rev on other grounds 178 
NY. 9) 70 NE 69) 1: 

Oh.—Draper v. Moore, 13 Oh. Dec. 

(Reprint) 834, 2 Cine. Super. 167. 
i v. Republic Supply 
Co., 123: OKL..98,. 252 P 45: “Potter. v. 
Ertel, 80 Okl. 67, 194 P 201, 203 [quot 
Cyc]; Cassidy v. Saline County Bank, 
14 Okl. 532, 78 P 324. 

Pa.—Canfield_v. Johnson, 144 Pa. 
61, 22 A 974; Hoskinson v. Eliot, 62 
Pa. ooo. ove StOn Vi COxXGs loupe. 
360; Kensington Nat. Bank v. Ware, 
32 Pa. Super. 247; May v. Troutman, 
4 Pa. Super. 42. 

Porto Rico.—Guillermety v. Diaz, 
14 Porto Rico 803 

Tenn.—Barcroft v. 
Coldw. 430. 

Tex.—Buzard v. McAnulty, 77 Tex. 
438, 14 SW 138. 

Utah.—Tanner v. Sinaloa Land, 
ete:)  Co:, 43 . Utahy 14,5184. .Ph.586, 
AnnCasi916C 100; Anderson v. Clay- 
ton, 39 Utah 3438, 117 P 41; Salt Lake 
City Brewing Co. v. Hawke, 24 Utah 
199, 66 P 1058. 

vVt.—Scott v. Shipherd, 3 Vt. 104. 

W. Va.—Ewers v. Montgomery, 68 
W. Va. 453, 69 SE 907; Conrad v. 
Buck, 21 W. Va. 396. 

Wis.—Woolsey v. Henke, 125 Wis. 
134, 103 NW 267. 

Eng.—Brogden v. Metropolitan R. 
Comn.27 Appie@ass 1666; iss oRC 94 
Browne v. Gibbins, 5 Bro. P. C. 491, 2 
Reprint 817; Hooper v. Lusby, 4 
Campb. 66, 171 Reprint 22; W'heat- 
eroft v. Hickman, 9. CoB. Ni S: 47, 
99 HCL 47, 142 Reprint DOSS. Eel. 
Cas. 268, 11 Reprint 431; Dyke v. 
Brewer, 2 C. & K. 828, 61 ECL 828; 
Willet v. Chambers, Cowp. 814, 98 
Reprint 1377. 

N. B—Harris v. Robertson, 11 N. 
B. 496. 


Snodgrass, 1 


pe eee th v. McDonough, 1 U. 
Ca1@? 57, 
[a] seule applied to contract: 


(1) Agreeing to pay debt in specific 
kind of money. Meyer v. Kohn, 29 
Cal. 278. (2) Making time of the es- 
sence of the contract. Van Winkle 
v. Wilkins, 81--Ga. 98, 7 SE 644, 12 
AmSR 299. (3) By member of firm 
of real estate dealers assigning in 
the firm name its rights as purchaser 
under a contract to convey. Tutt v. 
Davis, 13 Cal. A. 715, 110 P 690. 
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are reasonably necessary or proper 


to carry on the business in the manner in which such. 
business is ordinarily conducted,? or which are so 
closely related to such business as to permit third 
parties to assume the partner’s authority to execute 
Such a contract, if properly executed on be- 
half of the firm,* is the contract of each member 
thereof,®> and is binding on the firm and each and 
all of the partners,® although it does not turn out 


ib] Contracts of carriage.—(1) 
When the business of the partnership 
is that of common earriers, each 
partner has implied authority to bind 
the firm by contracts within the gen- 
eral scope of its powers. HErie, ete., 
Despatch v. Cécil, 112 Ill. 180. (2) 
But a contract to carry a person a 
certain distance within a certain time 
is not within the scope of a partner- 
ship for carrying passengers and 
their baggage over a fixed route. 
Walcott v. Canfield, 3 Conn. 194. 

[ec] Forming corporation.—W here 
two of three partners, engaged in 
forming a corporation to take over 
land on which they have an option, 
assure purchasers of interests there- 


| in that the partnership will attend to 


the detail work and bear the expense 
of forming a corporation to take over 
the land, such an agreement is with- 
in the scope of the firm business and 
is binding on the third partner. Tan- 
ner~v. Sinaloa Land, ete., ‘C6., - 43 
Utah 14, 134 P 586, AnnCas1916C 


100. 

Remodeling building.—W here 
a firm in possession of a business 
building under a lease intends to use 
it for the conduct of its business, 
and is engaged in the remodeling of 
the entrances for that purpose, one 
of the members of the firm is au- 
thorized to bind the firm by a con- 
tract with a contracting corporation 
employing it to do the work. Wil- 
liam LL. Blanchard Co. v. Hilton, 83 
IN-2 Js Jas7180,0 Son ALAoo. 

[e] Oral or written contracts in 
matters concerning the firm’s busi- 
ness may be made by one partner as 
agent for the partnership. Richlin 
v. Union Bank, etc., Co., 197 Cal. 296, 
240 P 782. 

Authority within scope of firm 
business generally see supra §§ 290- 


Express or implied authority in 
general see supra § 292. 

3. Lewin v. Barry, 15 Colo. A. 461, 
(Seine Sea lyak 

4 See supra § 299. 

5. Benbow vy. The James Johns, 
56 Or. 554, 108,P 634. And see gen- 
erally supra § 290. 

6. Ark.—Buford v. Lewis, 87 Ark. 
412, 112 SW 963 

Me.—Monroe v. ‘Conner, 15 Me. 178, 
32 AmD 148. 

Mass.—Britton v. 235 
Mass. 471, 126 NE 767. 

Ok1. Schneider Vv. tate Supply 
Co., 123: Okl1. 98, 252 P 

Or. —Benbow v. hs sere Johns, 
56 Or. 554, 108 P 6384. 

Tex. —Thompson v. Schmitt, 115 
Tex. 53, 274 SW 554; Autrey v. Linn, 
(Give AQ) 138 Swe 9 

And see cases supra note 2. 

[a] Rule applied.—(1), Where 
one, holding legal title to land ex- 
changed, covenants to pay and dis- 
charge notes secured by a vendor’s 
lien on the land, and takes title to 
the land received in the exchange in 
the name of a third person who is in- 
terested in the transaction, the agree- 
ment to discharge the notes is bind- 
ing upon such third person whether 
made as agent or partner. Rhoads y. 
Harris, (Tex. Civ. A.) 194 SW 621. 
(2) An averment that a partner for 
himself and the firm contracted with 
a third person is not inconsistent 
with the averment that the latter 
contracted with such partner. Ben- 
bow v. The James Johns, 56 Or. 554, 
108 P 634. 

Nature and extent of firm liability 
l generally see infra §§ 388-391. 
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to be advantageous to the firm,’ and although the 
other partners are not specifically mentioned,* or 
the contract is entered into without their knowledge 


or consent.? 
Apparent scope; 


Corporate partners. 


7. Ward v. Brandt, 11 Mart. (La.) 
331, 183 AmD 352. 

fa] Thus a partnership is bound 
by a debt contracted in its name, al- 
though the debt has not turned to its 
advantage, unless the contract was 
beyond the scope of the partnership 
business. Ward v. Brandt, 11 Mart. 
Clawaoe Lops JAmID: 3527 

8. Mautner vy. Hitingon, 197 App. 

iv. 756. 189 NYS 567. 

9. Minn.—Kenyon Co. v. Johnson, 
144 Minn. 48, 174 NW 436. 

N. Y.—Ketcham Nat. Bank v. Ha- 
gen, 164 N. Y. 446, 58 NE 523. 

N. C.—Powell v. Flowers, 151 N. 
C. 140, 65 SE 817. 

Okl.—Schneider_ v. Republic Sup- 
ply) Co..-128 OK! 98.4252 P 45; Cha- 
pek'v. O»k Creek Valley Bank, 19 Okl. 
SOQ moue nd LEZ 9. 

Utah.—Anderson v. 39 


Clayton, 
Utah 343, 117 P 41. 


10.’ Watkins: v. Huff, 101 OklI. 5, 
222 P 693. And see cases supra 
note 2. 


Scope of authority or firm business 
generally see supra § 293. 

1l. Lichenstein v. Murphree, 9 
Ala. A. 108, 62 S 444. 

Restrictions on partner’s eutRari ty. 
generally see supra §§ 296, 

12. Monroe v. Conner, 45 "Nie. 178, 
32 AmD 148; Watkins v. Huff, 101 
Ok. 5,\.222 Pp 693. See generally su- 
pra § 293 

fa] Individual benefit—The firm 
and other partners are liable, even 
though the partner making the con- 
tract applies the fruits thereof to 
his own private use, if the contract 
is made in the usual course of busi- 
ness, and the appropriation is un- 
known to the other party to the con- 


tract. Monroe v. Conner, 15 Me. 178 
32 AmD 148; Watkins v. Huff, 101 
Okl. 5, 222 P 693. 


Restrictions on partner’s authority 
generally see supra §§ 296, 297. 

13. Buford v. Lewis, 87 Ark. 412, 
112 SW_963. 

14. Haiku Sugar Co. v. Johnstone, 
249 Fed. 103, 161 CCA 155 (Hawaii). 

Power of corporation to enter in- 
to partnership see Corporations § 


2140. 

15. Miller) Pubs Cora. Orth, 9133 
Minn. 139, 157 NW_ 1083. 

16. Miller Pub. Co. v. Orth, supra. 

17. Guaranty and suretyship see 
infra § 355. 

18. Winn v. Hillyer, 43 Mo. A. 
139; Perfected Curing, etc., Co. v. 
Winfield First Nat. Bank, (Tex. Civ. 
A.) , 266. SW .864 . [rev. on, other 


grounds (Commn. A.) 280 SW _ 737]. 

[a] Assumption of indebtedness. 
—Generally, assumption by a part- 
nership of indebtedness it did not in- 
eur and for which it was not liable is 
not within the scope of partnership 
business, and a member of a firm as- 
suming payment thereof is not in- 
dividually liable if he did not agree 
to such assumption, and is not es- 
topped from asserting that he did 
not so agree. Perfected Curing, etc., 
eo: v, Winfield First Nat. 


secret limitations. 
a third person, without notice, such a contract, if 
within the apparent scope of the partner’s author- 
ity,'° is binding on the firm and other partners, al- 
though the partner has exceeded the secret limita- 
tions of his authority,!! or has violated his obliga- 
tions and duties to the firm,+? and although an ex- 
press stipulation between the partners declares that 
one of them shall not be so liable.*® 

The fact that the partner- 
ship is composed of corporations does not affect the | 
power of one member of the partnership to bind the 
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firm by contract.14 
Advertising. A contract advertising the product 
of a mill is within the authority of a partner where 


the partnership agreement contemplates the opera- 


As respects 


mill.?® 


Promise to pay debt of another.** 
not bind the firm by a promise to pay the debt of a 
third person,?® except where the purpose and object 
of such promise is for the,advancement of the part- 
nership interests.+® 


tion of such mill;1® but not where such agreement 
contemplates only the leasing and repairing of the 


A partner can- 


[§ 309] b. Contracts without Scope of Firm Busi- 


ness. 


(Tex. Civ. A.) 266 SW 864 [rev on 
other grounds (Commn. A.) 280 SW 


(ONE 
19. National Bank of Republic v. 
Dickinson, 107 Ala. 265, 18 S 144; 


Winn v. Hillyer, 43 Mo. A. 139. 

[a] Illustrations.—(1) Since a 
partner may bind his firm for work 
about the partnership business (see 
infra § 311), (2) his promise to pay 
the debt of anothér;* made to obtain 
service for the firm’s benefit, will 
bind the firm (Winn v. Hillyer, 43 
Moi tA. )239). (3) In purchasing 
goods for the firm, a partner may 
agree to assume debts of the ven- 
dor. in consideration for such goods 
National Bank of Renuhblic v. Dick- 
ineon, 107 Ala. 285, 18 S 144. 

20. U. S.—Pollock v. Jones, 124 
Fed. 163,51 CCA 555; Tobb v. Gist. 
23° FL CassiNo. -T23019,- it Brock. 83, -6 
Call. 10 Vat) 279: 

Ala.—Lichenstein v. Murphree, 9 
Ala. A. 108. 62 S 444, 

Ark.—J. F. Beasley Lumber Co. vy. 
Sparks, 169 Ark. 640, 276 SW 582. 

Colo.—Lewin v. Barry, 15 Colo. A. 
461, 68 P 121: Moynshan v. Prentiss, 
10) Colo.) AJ4295, 251 “R94: 

Ga.—Davis v. Dodson, 95 Ga. A. 718, 
22 SE 645, 51 AmSR 108, 29 LRA 496. 


Ill.—Burgess v. Badger, 124 Ill. 
288, 14 NE ‘850. 
Ind.—Buckingham y. Hanna, 20 


Ind 11:05 

Iowa.—Seeberger v. Wyman, 108 
Iowa 527, 79 NW 290. 

Ky.—Com. v. Gray, 1 Ky. Op. 168. 

La.—Sentell v. Rives, 48 La. Ann. 
1214, .20 S 732. 

Me.—Megunticook Nat. Bank v. 
Knowlton, 125 Me. 480, 135 A 95. 

Md.—-Wells v. Turner, 16 Md. 133. 

Mass.—Taft v. Church, 162 Mass. 
527, 39 NE 283. 

Mich.—Custard v. Hodges, 155 
Mich. 361, 119 NW 583;. Barnard v. 
poate etc., Plank Road Co., 6 Mich. 

Mo.—Creath v. Nelson Distilling 
Co., 70 Mo. A. 296; Randall v. Lee, 
68 Mo. A. 561. 

N. J.—Borden v. Curtis, 48 N. J. 
Eq. 120, 21 A 472. 

N. Y.-—Iroquois Rubber Co. v. Grif- 
fin, 226 N. Y. 297, 123 NE 369; White 
v. Manhattan R. Co., 139 N. Y. 19, 34 
NE 887; Calkins v. Smith, 48 N. Y. 
614, 8 AmR 575; Palliser v. Erhardt, 
63 App. Div. 617, 71 NYS 563; Sauni- 
er v. Barnum, 47 App. Div. 28, 62 NYS 
381; Macauley v. Palmer, 3 Silv. Sup. 


245, 6 NYS 402 [aff 125 N. Y. 742 
mem, 26 NE 912]; Connell v. Alex- 
ander, 21 Misc. 644, 47 NYS: 1115; 


Dooner v. Haws, 21 Misc. 639, 47 NYS 
fs bi 48 Livingston v. Roosevelt, 4 
Johns. 251, 4 AmD 2738. 

WN. C.+-Long v. Carter, 25 N. C. 238. 

Okl.—Crump vy. Mails, 111 Okl. 160, 
239 P 143; Anderson v. Guymon, 51 
Okl. 233, 151 P 863; Brown v. Temple 
Bipat Nat. Bank, 35 Okl. 726, 130 P 

Pa.—Thompson v. Franks, 37 Pa. 
327; Rigby v. Oppenheimer, 12 Pa. 


Bank, ; Super. OT 


A contract made on behalf of the firm by one 
partner, but which is not within the scope of the firm 
business, will not bind the firm and. other partners,”° 


Tenn.—Moreau v. Edwards, 2 Tenn. 
Ch. 347. 

Tex.—Palmo v. Slayden, 100 Tex. 
13, 92 SW 796 [aff (Civ. A.) 90 SW 
908]; Slayden v. eas 53 Tex.’ Civ. 
A. 227,117 SW 1054. 

Vt.—Greene v. Burton, 59 Vt. 423, 
10 A 575. 

W. Va.—Waldron v. Hughes, 44 W. 


Va. _126, 29 SE 505. 
Wis.—Remington  v. Minnesota 
Eastern R. Co., 109 Wis. 154, 84 NW 
898, 85 NW 321. 
Eng.—Alliance Bank, Ltd. v. 


Kearsley, L.-R. 6 C. BP. 433; Heraud 
VeelLeat,’ 5) C.-Bo10i,450 BGI 45h 136 
Reprint 835. 
Alta.—Morris v. pokey, 2 Alta. L. 
434, 12 WestLR 55 
> Ont -—Macklin Vv. sicerr, 2 oig Wit Canes 
And see generally supra § 293. 


[a] Rule applied to contract: (1) 
By a member of a law firm to collect 


a claim without charge. Davis v. 
Dodson, 95 Ga. 718, 22 SE 645, 51 
AmSR 108, 29 LRA 496. (2) By one 


of a firm of machinists to contribute 
to the expense of keeping a harbor 
navigable. Wells v. Turner, 16 Md. 
138. (3) For construction of a build- 
ing as not being within the apparent 
scope of authority of copartners, en- 
gaged in the business of selling lum- 
ber and other building material. J. ~ 
F. Beasley Lumber Co. v. Sparks, 169 
Ark. 640, 276 SW 582. 

[b] Illustrations.—(1) Partner- 
ship in a patent night, as to the navi- 
gation of steam vessels, does not au- 
thorize one partner to bind the part- 
nership in a matter concerning build- 
ing steamboats, not strictly connect- 
ed with the enjoyment of their joint 
privileges. Lawrence v. Dale, 3 
Johns. Ch. (N. Y.) 23 [aff 17 Johns. 
437]. (2) An agreement by a part- 
ner in the name of his firm, engaged 
in the practice of law, to save a sure- 
ty harmless if he would execute a 
bond in a case in which the firm is 
engaged, is outside the scope of the 
partnership business, and is not bind- 
ing on a partner, who does not au- 
thorize or ratify the signature. See- 
berger v. Wyman, 108 Iowa 527, 79 
NW 290. (3) A contract by a part- 
ner to pay a person for past services 
to others, with reference to the sub- 
ject matter of the partnership, before 
the existence of the partnership, is 
not within the scope of his authority. 
Rice vv.» Jackson, 171 “Pa: $9,932) 2A 
1036. _(4) No recovery can be had 
against a partnersiiip on a contract 
entered into by two of its members 
involving an expenditure obviously 
entirely outside of the partnership 
agreement. Palliser v. Erhardt, 63 
App. Div. 617, 71 NYS 563. 

[ec] Contract with corporation 
owned by partner.—Where one of the 
partners is practically the sole stock- 
holder of a corporation in which the 
other partner has no interest, the 
partnership is not bound by a con- 
tract of the partner interested in the 
corporation, that does not come with- 


Tor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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unless such contract was in fact specially authorized 
or assented to,24 or is subsequently ratified.22 A 
partner has no implied authority to impose his in- 
dividual obligations upon the firm,?* or to bind the 
firm by a contract with reference to the private 


contract of a copartner.** 
Reception of benefits.”° 


Unlawful contracts. 


making of an unlawful contract.?® 
Admitting new partners. 


in the scope of the partnership busi- 
mess, made for the benefit of the 
corporation, although the partnership 
has at times made payments on ac- 
count of obligations of the corpora- 
tion, and on one occasion assumed an 
obligation in its behalf, where the 
other party to the contract has no 
reason to believe that the copartner- 
ship has any interest in the business 
of the corporation, or that it made 
any payments for the corporation 
that were not charged to the account 
of the partner interested in the cor- 
poration. Dannenberg v. Fensterer, 
179 NYS-77. 
Fraud.—If the public has the 
means of knowledge given it 
in regard to the business of a part- 
nership, and no acts have been done 
or suffered by the partners to mis- 
lead, everyone is presumed to know 
the nature and extent of the partner- 
ship with whose members he deals; 
and where a person takes a partner- 
ship engagement, without the au- 
thority of the firm, for a matter not 
within the scope of its authority, he 
is guilty of a fraud, and cannot en- 
force such engagement. Venable v. 
Levick, 2 Head (Tenn.) 351. 

21. Ala.—Lichenstein v. Murphree, 
9 Ala. A. 108, 62 S 444. 

Colo.—Lewin vy. Barry, 15 Colo. A. 
461, 63 P 121. 

Ky.—Com. v. Gray, 1 Ky. Op. 168. 

Me.—Megunticook Nat. Bank v. 
Knowlton, 125 Me. 480, 1385 A 95. 


Eng.—Sandilands v. Marsh, 2 B. 
& Ald. 673, 106 Reprint 511. 
Alta.—Morris v. Sobey, 2 Alta. L. 


434, 12 WestLR 558. 
’ And see generally supra § 293. 

22. Lewin v. Barry, 15 Colo. A. 
461, 63 P 121; Megunticook Nat. Bank 
v. Knowlton, 125 Me. 480, 135 A 95. 

Ratification generally see infra §§ 
373-379. 

23. See supra § 301. 

24. Youtsey v. Lemley, 
401, 151 NW 491. 

25. As to individual acts or trans- 
actions see supra § 302. 

26. Lewin v. Barry, 15 Colo. A. 
461, 63 P 121. 
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27. Cal.—Dammon v. Beecher, 97 
Cal. 530, 32 P 573; Cayton v. Walker, 
10 Cal. 450. 


Colo.—Lewin v. Barry, 15 Colo. A. 
461, 63 P 121. 

Ga.—Williams v. Seale, 103 Ga. 801, 
30 SE 644. 

Kan.—Frye v. Sanders, 21 Kan. 26, 
30 AmR 421. 

CS tae ware v. Cragin, 27 La. Ann. 
Pa.—Bast’s App., 70 Pa. 301. 
Tex.-—Buzard v. McAnulty, 77 Tex. 

438, 14 SW 138. 

Va.—-Weaver_v. Tapscott, 9 Leigh 
(36 Va.): 424. # 

[a] Money had and received.— 
Where money was deposited with the 
managing member of a partnership, 
who had full beet to borrow money 


Authority of one partner 
to contract relative to matters without the general 
business of the firm cannot be presumed because of 
any collateral or incidental benefit to the firm;7?°® 
but the firm may be held liable where it receives and 
retains the benefits of such contract.?* 

A partner has no implied 
authority to bind the firm or other partners by the 


One partner may admit 
a third person as partner in a specific enterprise 
within the scope of the original partnership;*° but 
he cannot, without the consent of his copartners, 
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take in a third person as a partner as to all of the 
partnership business,®° or enter into an agreement 
with such person by which he is to share in the 
profits’ of the partnership business.** 

[§ 310] c. Alteration or Rescission of Contract.*” 


When reasonably necessary or proper in the conduct 


of the firm business, as it is ordinarily conducted, a 
partner may modify or rescind a firm contract al- 
ready made;** and a partner who made the original 
contract may alter or rescind it, where in doing so 
he exercises the same power as when he entered in- 
to the original contract.** 
cannot bind his copartners, without their authority 
or assent, by an alteration or rescission, where it 


One partner, however, 


calls for the exercise of a power which is not in- 


for the use of the firm, and sign notes 
in the name of the firm, and who de- 
posited it with the firm funds, and 
gave a receipt therefor in the name of 
the firm, and used the money for the 
benefit of the partnership, the firm is 
liable in an action for money had and 
received, although the other partner 
was absent at the time the deposit 
was made, and had no knowledge of 
the transaction, and the receipt of 
the money was outside the regular 
business of the partnership. Dam- 
mon, v. Beecher, 97 Cal. 530, 32 P 
Dilior 

Reception of benefits of individual 
acts as affecting firm’s liability see 
supra § 302. 

28. Minthorn v. Haines, 169 Mich. 
169, 134 NW 1113. 

29. Potter v. Ertel, 80 Okl. 67, 194 
P 201. But see Pagel v. Creasy, 26 
Oh. Cir. Ct. N. S. 113, 119 (where the 
court said: ‘A partnership even for 
a single transaction could not be 
entered into between the plaintiff and 
one of the defendants without the 
consent of the partner of the defend- 
ant who made the agreement’). 

30. Buckingham vy. Hanna, 20 Ind. 
re Potter v. Ertel, 80 Okl. 67, 194 P 


[a] A contract creating in fact a 
new partnership between two differ- 
ent firms, although both are engaged 
in the same business, cannot be made 
on behalf of either firm by a single 
member thereof but requires the con- 
sent of all the members. Bucking- 
ham v. Hanna, 20 Ind. 110. 

Creation of subpartnership see su- 
pra § 112. 

31. Pagel v. Creasy, 26 Oh. Cir. Ct. 
N, 8S. 113. 


32. Modification of contract gen- 
erally see Contracts §§ 593-603. 

Rescission of contract generally see 
Contracts §§ 620-691. 

33. Bradbury v. McLendon, 119 
Miss. 210, 80 S 683; Macaulay v. 
Palmer, 125 N. Y. 742 mem, 26 NE 
OT 2 94 Silw.:-AlLe339) 

{a] TIllustrations.—(1) A member 
of a firm of tenants authorized to 
contract with the landlord for sup- 
plies, after purchasing mules from 
him, may, by contract with him, 
change the transaction into a rent- 
ing thereof, where the purchase-mon- 
ey note is surrendered, and the mules 
redelivered to the landlord. Brad- 
bury v. McLendon, 119 Miss. 210, 80 
S 633. (2) Where, after a special 
or particular partnership for the sale 
of a particular lot of goods on com- 
mission has sold the goods of its 
principal on condition without the 
performance of which a delivery can- 
not be made, and receives the pur- 
chase price, performance of the con- 
dition becomes impossible, one of the 
partners has power to bind the other 
by rescinding the sale and returning 
the purchase money. Macaulay v. 
Palmer, 125 N. Y. 742 mem, 26 NE 


cident to the conduct of the firm business in the 

ordinary manner,*® or where the rescission would 

work a practical dissolution of the partnership.*® 
[§ 311] 3. Particular Acts or Contracts?’—a. 


912, 4 Silv. A. 339. 

34. Harper v. McKinnis, 53 Oh. St. 
434, 42 NE 251. 

[a] Illustration.—One member of 
a firm of real estate brokers may bind 
his copartners by a revocation of a 
contract previously entered into by 
him with the owners of lands, where- 
by, for a time agreed on, such firm 
acquired an exclusive right to sell 
such lands. Harper v. McKinnis, 53 
Oh. St. 4384, 42 NE 251. 

35. Ala.—Jones v. Anderson, 76 
Ala. 427. 

Ark.—Reeves Lumber Co. v. Davis, 
124 Ark. 148, 187 SW 171, 173 [cit 


Cyeik 
Iowa.—Aultman, ete., Co. v. Shel- 
ton, 90 Iowa 288, 57 NW 857. 

Mich.—Custard v. Hodges, 155 
Mich. 361, 119 NW 583. 

Que.—Lynch vy. Perron, 23 Que. K. 
B. 220: 

[a] Illustration.—Where a _ part- 
nership is limited to running a 
threshing machine, bought by the 
members as individuals, a warranty 
taken by one of them after the pur- 
chase, differing from one given at the 
time of the purchase, does not bind 
the other members. <Aultman, etc., 
ee v. Shelton, 90 Iowa 288, 57 NW 

[b] Effect of cancellation.—The 
cancellation by one partner, without 
sufficient justification, of a contract 
made by the partnership with a third 
person, does not bind the other, and 
the latter may recover damages from 
the third person for his failure to 
perform the contract. Lynch v. Per- 
ron, 23 Que. K. B. 220. 

36. Reeves Lumber Co. v. Davis, 
124 Ark. 143, 187 SW 171, 173 [cit 
Cyc]; Shellito v. Sampson, 61 Iowa 
40, 15 NW 572; Watson v. Oregon 
Moline Plow Co., 112 Or. 414, 227 P 
278, 283 [cit Cyc]. ; 

[a] IllustrationmWhere a _ con- 
tract for the purchase of farm im- 
plements constitutes the basis of the 
entire business of a retailing copart- 
nership, one member of the firm can- 
not rescind the contract without the 
consent of the others. Watson vy. 
Oregon Moline Plow Co., 112 Or. 414, 
227 P 278, 283 [cit Cyc]. 

[b] Rule applied.—An instruction 
to the effect that one partner can- 
not rescind a firm contract without 
the consent of his copartner is er- 
roneous where it does not affirmative- 
ly appear that the whole business of 
the firm was carried on under that 
contract, and that its rescission 
would work a practical dissolution, 
or without instructing the jury to 
find such facts before applying the 
rule. Shellito v. Sampson, 61 Iowa 
40, 15 NW 572. 

37. Power of partnership to take 
apprentice see Apprentices § 28. 

Power of partner in mining part- 
nership to employ laborers see Mines 
and Minerals § 801. 


848 [47 C.3.] 


Contracts of Hmployment—(1) In General. 
general rule each partner, in the ordinary course of 
firm business, has power to bind the firm and the 
other partners by the employment of third persons 
whose services are reasonably necessary for carry- 
ing on the business of the firm in the manner in 
which it is ordinarily conducted;** and this rule is 
particularly applicable where the employment is 
made by the managing, or one of the managing, part- 
The firm is also bound by a contract of this 
kind where the conduct of the other partners gives 
the third person the right to assume that the contract 
is within the scope of the firm’s business,*° or where 
they have assented to the contract.*! 
these cases the employee is the servant of the firm 
and not of the individual partner who is active in 


MerSeoo 


employing him.*? 
Outside firm business. 


ss. Ala.—Woodruff v. Scaife, 83 
Ala. "152, 3" S' 311; Lichenstein sv. 
Murphree, 9 Ala. A. 108, 62 S 444. 

Ariz.m—Warren v. Mosher, 250 P 
354, 355, 49 ALR 1311 [cit Cye]. 

Ind.—Froun v. Davis, 97 Ind. 401; 
Hoffman y. Toll, 2 Ind. A. 287, 28 NE 
BDC, 


La,—Hynes v. Kirkman, 4 La. 47. 

Mass.—Bodwell v. Eastman, 106 
Mass. 525. 

Mich.—Burgan v. 
102, 55 AmD 53. 

Minn.—Peterson vy. Parviainen, 174 
Minn. 297, 219 NW 180. 

N. Y.—Ann Arbor First Nat. Bank 
v. Farson, 226 N. Y. 218, 123 NE 490; 
Cashman v. Lawson, 73 App. Div. 
AVVO a eN i et ae: Mpatis aie wINa ayo a 4 SS 
mem, 67 NE 1081 mem]; Mead v. 
Shepard, 54 Barb. 474; Gilroy v. Lof- 
tus, 21 Mise. 317, 47 NYS 138 -faft 
20 Misc. 724, 45 NYS 1141]; McMagh 
v. Fensterer, 179 NYS 71. 

Pa.—Rice v. Jackson, 89, 
32 A 1036. 

‘Philippine.—Fortis v. Hermanos, 6 
Philippine 100. 

Tex.—Coons v. Renick, 11 Tex. 134, 
60 AmD 230. 

Vt.—Carley v. Jenkins, 46 Vt. 721. 

W. Va.—Ewers v. Montgomery, 68 
We Via. 4538, 69 SH 907. 

Eng.—Donaldson v. Williams, 1 
Cromp. & M. 345, 149 Reprint 432; 
Beckham v. Drake, 9 M. & W. 79, 152 
Reprint 35. 

N. S.—Hallett v. Robinson, 31 N. 
S: 303. 

[a] Rule applied to employment 
of: (1) Bookkeeper. Fortis v. 
manos, 6 Philippine 100. (2) Givil 
engineer to locate and survey rail- 
road. Rice v. Jackson, 171 Pa. 89,.32 
A 10386. (3) Laborers to cut timber 
on land purchased by firm. Mead v. 
Shepard, 54 Barb. (N. Y.) 474. (4) 
Notary public to assist in obtaining 
options and to take and certify ac- 
knowledgments of the option con- 
tracts. Ewers v. Montgomery, 68 W. 
Va. 453, 69 SE 907. 

[b] Filustration.—Where a special 
partnership, entered into for the pur- 
pose of constructing a building, em- 
ploys a person to do the plastering, 
a subsequent contract, entered into 
by one of the members of the firm 
with the plasterer to do some addi- 
tional plastering made necessary by 
putting a heating and ventilating ap- 
paratus in the building, is within the 
apparent scope of the partnership 
business; and, after the performance 
of the work by the plasterer in the 
belief that it is a firm. undertaking, 
he is entitled to judgment against the 


Lyell, 2 Mich. 


dlT(eloy Reve 


The firm or copartners, 
however, are not liable on a contract of employment 
where it is not made within the scope and in the ordi- 
nary course of the partnership business,*? or the 
third person knows that the partner contracting with 
him is bound by the partnership agreement to pro- 


Her- | 


PARTNERSHIP 


As: a 
Examiner. 


completed.** 


In any of 


Additional compensation.*® 
to give an employee a bonus where the agreement is 
a reasonable one and such as would be considered: 
by an ordinary business man to be natural and 
proper within the scope of the business involved.*® 
The contract, however, is not binding upon the part- 
nership if the bonus promised is unreasonable in 


[§ 311 


vide personally for this service.** 

A majority of the partners*® of a firm 
which has sold its plant and most of its personal 
property, but which so far as appears has not gone 
out of business, has implied authority to employ a 
person to examine its books and affairs and ascertain - 
its financial standing,*® and to fix the compensation 
of such person either before or after the work is 


A partner may agree 


amount,°° unless the contract issvatified by all the 


partners.°1 


pensation to be 


firm, although’ asSbétween the mem- 
bers, the contracting partner was not 
authorized to enter into the contract 
for the firm. Hoffman v. Toll, 2 Ind. 
A. 287, 28 NE 557. 

{c] Physician.—(1) A member 
of a farming, a nontrading, partner- 
ship is not authorized to employ a 
physician to render medical services 
to the farm laborers, unless it ap- 
pears that he had express authority 
to make the contract, or that author- 
ity so to contract was usually inci- 
dent to such a partnership, or that 
it was a necessary incident to this 
particular partnership. Woodruff v. 
Scaife, 83 Ala. 152,'3S 311. () Char- 


acter of partnership as controlling: 


factor of authority generally see su- 
pra '§ 291. 

39. Peterson v. Parviainen, 174 
Minn. 297, 219 NW 180; Briggs v. 
Smith, 4 Waly ON: Yo) Stok ortis! wv. 
Hermanos, 6 Philippine 100; Martin- 
ez v. Cordoba, 5 Philippine 545. 

[a] A member of a firm of archi- 
tects, who practically manages the 
business of the firm, one member be- 
ing abroad and another engaged in 
matters not connected with the firm’s 
affairs, who contracts for plans of 
a structure, is acting within the 
scope of the firm’s business, and the 
contract is binding upon them. Lord 
v. Hull, 37 Mise. 86, 74 NYS 711 [aff 
80 App. Div. 194, 80 NYS 321 (rév 
Ahn erounds-1 738) Nieys9,, (0,N ES 

SM) ile 

40. Warren v. Mosher, (Ariz.) 250 
P3354, 0300p toe AR lols ely Wye): 
Gruner v. Stucken, 39 La. Ann. 1076, 
3 S 338; Brewer v. Wright, 25 Nebr. 
305, 41 NW 159. 

41. Banner Tobacco Co. y. Jenison, 
48 Mich.. 459, 12 NW 655. 

[a] Constable.—The assent of one 
of two partners to the employment 
of a constable for the service of an 
execution in favor of the firm binds 
pork. Harvey v. McAdams, 32 Mich. 

72. 

42. Bodwell v. Eastman, 106 Mass. 
525; Messenger’s App., 1 Pa. Cas. 1, 
1 A 260. But see Rex v. Leech, 3 
Stark. 70, 3 ECL 598, 171 Reprint 771 
(where a servant of a partnership 
was held to be a servant of each 
partner, and liable to a charge of em- 
bezzlement from either individually). 

43. Warren v. Mosher, (Ariz.) 250 
P 354, 355, 49 ALR 1311 [cit Cye]; 
Winkles v. Simpson Grocery Co., 138 


Ga. 482, 75 SE 640; Fullerton v. 
Boyd, 7 Ky. Op. 371; Beste v. His 
Creditors, 15 La. Ann. 55; McMagh vy. 


Fensterer, 179 NYS 71. 


[a] Tllustrations.—(1) The em- 


Where the compensation to be paid an 
employee has been fixed by the firm, and the sery- 
ices contracted for have been performed, one part- 
ner cannot thereafter, without the consent of the 
other partners, bind the firm by increasing the com- 
paid for such services.°? 


ployment of a person unfit to dis- 
charge the duties contracted for, and 
where the employment is kept secret 
from the other partners, is not bind- 
ing on the latter. Beste v. His Cred- 
itors, 15 La. Ann. 55. (2) A promise 
by a member of a partnership, who 
was also the president of a corpora- 
tion, that the partnership will pay 
one hundred dollars a week for serv- 
ices rendered by plaintiff's assignor 
in installing lamps, for the purpose 
of interesting an outsider in a pat- 
ent in which the corporation is in- 
terested, is not within the scope of 
the partnership business, which is 
that of importing or exporting glass- 
ware, and therefore is not binding 
upon a copartner. McMagh v. Fen- 
sterer, 179 NYS 71. (3) <An architect 
employed by two members of a part- 
nership to draw plans for a hotel 
cannot recover against the partner- 
ship for his services where the part- 
nership was organized for the de- 
velopment and sale of a tract of land, 
and the proposed hotel would involve 
an expenditure of more than one 
fourth of the yalue of the tract, 
which expenditure was greatly in ex- 
cess of the amount provided for in 
the partnership agreement for the 
development and improvement of the 
property. Palliser v. Erhardt, 63 
App. Dive Gia Tie INIYiS 568.2) im 
the absence of express authority one 
partner cannot authorize a third per- 
son to waive the right of another 
partner to the benefit of a homestead 
out of such other partner’s individual 
real property. Winkles v. Simpson 
Grocery Co., 188 Ga. 482, 75 SE 640. 
. 44. Pollock v. Williams, 42 Miss. 
ne Briggs v. Smith, 4 Daly (N. Y.) 

45. Authority of majority to bind 
firm generally see supra § 295. 

46. Reirden v. Stephenson, 87 Vt. 
430, 89 A 465, AnnCas1916C 109. 


47. Reirden v. Stephenson, supra. 
48. Additional compensation to 
servant generally see Master and’ 


Servant §§ 213-217. 

49. Warren v. Mosher, (Ariz.) 250 
P 354, 49 ALR 1314. ‘ 

50. Warren v. osher, supra. 

[a] Ilustration.—A promise by 
a partner of a bonus of fifty per cent 
of the profits to be divided among 
four employees after deducting a 
fixed sum for the partnership is not 
within ordinary course of business 
and not binding on the partnership. 
Warren. v. Mosher, (Ariz.) 250 P 354, 
49 ALR 1811. 


51. Warren v. Mosher, supra. 
a ra Conn v. Conn, 22 Or. 452, 80 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Discharge. A partner having authority to employ 
a third person also has authority to discharge him.°® 
The active member of a firm, who manages the busi- 
ness, is entitled to dismiss any employee who is not 
engaged under a valid agreement for a definite pe- 
riod;°* and if the latter employee persists in re- 
maining, under the countenance and support of the 
dormant partners, he cannot maintain any action 
against the members of the firm jointly,®> but is 
limited to such remedy as he may have against those 
by whose request and authority he continues to ren- 
der any service.°® 

[§ 312] (2) Appointment of Agents.°7 Under 
his authority to do whatever is necessary to carry 
on the firm’s business in the ordinary manner,°®® a 
partner has authority to appoint other persons as 
agents for the purpose of assisting in carrying on 
the partnership business;°® but not where the ap- 
pointment is for a purpose without the scope of the 
partnership business.°° Thus a member of a part- 
nership engaged in selling property may employ a 
broker or agent to effect, or assist in effecting, the 
sale,°* or may employ a third person as manager 
and superintendent of sales;®? and where the part- 


53. Ann Arbor First Nat. Bank v. ; NW 601. 
PArson,-226 N. Y. 218,123 NE. 490; 61. Schwartz v. 
Briggs v. Smith, 4 Daly (N. Y.) 110. | A. 4384, 256 P 867; 

54. Briggs v. Smith, supra; Mar-|101 Iowa 214, 70 NW 120. 
tinez v. Cordoba, 5 Philippine 545. [a] 

[a] Either of two managers.— 


Where the articles of partnership 


make each of the two partners man- |act for 
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Illustrations.—(1) A member 
of a firm of real estate brokers is au- 
thorized to contract with agents to 
it in making sales. 
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ners all decide to sell their business, one of them 
may employ a broker to make the sale.®* If the 
only resident partner is obliged to be absent for a 
time, he may employ a general agent without con- 
sulting the others. 

Effect of appointment. An agent appointed, for 
partnership business, becomes the agent, not of the 
individual partner appointing him, but of the firm,®® 
and is equally subject to the direction and control of 
each of the partners,°® for whose acts and contracts, 
within the scope of his employment, each partner is 
equally hable, whether he knew of the employment 
or not,°* regardless of secret instructions to the 
agent,°S and for whose services, as agent, all are 
equally lable, whether he was employed by one or 
all of them,®® and regardless of arrangements be- 
tween themselves as partners.‘° The member who 
enters into and signs the contract of employment is 
individually lable for the services performed, re- 
gardless of whether the partnership exists,7! or 
whether he had authority to make the contract on 
behalf of the firm.7? A collection agent so ap- 
pointed is liable to account for his acts to the firm,** 
or to one of the partners as a member of the firm;7* 


debt and to create an agency for 
selling them by putting them in the 
mortgagor’s charge, and if he thinks 
that keeping up the stock is the best 
way to sell the goods to advantage, 
slight evidence of his partner’s as- 
sent is enough to make the firm 
responsible for the agent’s acts in 


Handley, 838 Cal. 
Boyd v. Watson, 


Boyd v. 


agers, either one has the right to dis- 
miss an employee engaged for no 
definite term. Martinez v. Cordoba, 
5 Philippine 545. 


55. Briggs v- Smith, 4 Daly (CN. 
ye) tO! 
56. Briggs v. Smith, supra. 


57. Appointment of agent to exe- 


ete negotiable paper see infra § 
354. 
58. See supra §§ 290, 291. 


59. U. S.—Tillier v. 
Dalle 2697 1 wit! Med. el Site 

Towa.—Paton v. Baker, 62 Iowa 704, 
15 NW 586. 

Ky.—Mattingly v. Moore, 30 SW 
S70; 17 Kyi 220. 

Mass.—Neville v. Gifford, 242 Mass. 
124, 136 NE 160. 

Mich.—Banner Tobacco Co. vy. Jeni- 
son, 48 Mich. 459, 12 NW 655; Bur- 
gan v. Lyell, 2 Mich. 102, 55 AmD 53. 

N. Y.—Rosenthal v. Hasberg, 84 
NYS 290. 

Tex.—Payne v. W. E. Stewart Land 
Co., (Civ. A.) 2384 SW 254. 

[a] fIllustrations.—(1) A partner 
intrusted with the business of selling 
the firm’s product may employ a 
broker to assist in making sales. 
Mattingly v. Moore, 30 SW 870, 17 
KyL 220. (2) One of two partners 
may sive an authority to a clerk un- 
der the name of the house, and the 
clerk may, in consequence thereof, 
accept bills and sign and indorse 
notes in the name of the company. 
Tillier v. Whitehead, 1 Dall. (Pa.) 
26 oye Teed.) tor. 

[b] Selling agent.—If one member 
of a firm can make a valid sale of 
real estate belonging to the partner- 
Ship, then the one who holds the 
legal title may authorize another to 
make the sale and conveyance, es- 
pecially if the sale is not made for 
a purpose outside the scope of the 
partnership business, as for paying 
his individual debt. Paton v. Baker, 
62 Iowa 704, 15 NW 586. 

60. In re Farmers’, etc., Bank, 194 
Mich. 200, 160 NW 601. 

fa] A member of a banking part- 
nership has no authority to bind his 
copartners by a contract to pay a 
commission for the sale of stock ina 
corporation to be organized to take 
over the firm’s,“business. In re Farm- 
EXSiu eles, 


Whitehead, 1 


AAT C. S.—54] 


Watson, 101 Iowa 214, 70 NW 120. 
(2) The holder of a power of attor- 
ney to sell an apartment house lease- 
hold interest, if the owner’s partner, 
had authority to employ a broker to 
effect the sale. Schwartz v. Handley, 
83 Cal. A. 434, 256 P 867. 

62. Neville v. Gifford, 242 Mass. 
124, 136 NE 160. 

[a] @Whus it is within the scope of 
the business of a partnership engaged 
in selling building lots to employ a 
third person as manager and superin- 
tendent of sales, and one of the part- 
ners has ample authority to bind his 
copartner thereby, especially where 
it is understood that he is to take the 
active part in running the business 
and attending to its details. Neville 
v. Gifford, 242 Mass. 124, 186 NE 160. 

63. Willard v. Wright, 203 Mass. 
406, 89 NE 559. 

64. Bank of North America v. 
Hmbury,”" as Barb. VEN: -Yv).-323,7, 21 
HowPr 14. 

65. Anderson v. Miesse, 183 Ill. 
A. 191; Johnston v. Brown, 18 La. 
Ann. 330; Munroe v. Judson, 82 Hun 
Pte LN Xoo 29 o) sath “I5de Ne eye IG aL 
mem, 46 NE 1149 mem]; Ayer v. 
Ayer, 41 Vt. 346; Hills v. Bailey, 27 
Vt. 548. 

66. Ayer v. Ayer, 41 Vt. 346. 

67. Lucas v. Darien Bank, 2 Stew. 
(Ala.) 280; Banner Tobacco Co. v. 
Jenison, 48 Mich. 459,,12 NW 655; 
Munroe v. Judson, 82 Hun 215, 31 
NYS 299 [aff 151 N.' Y. 671 mem, 46 
NE 1149 mem]. 

[a] Tllustrations.—(1) Where, in 
a partnership composed of three mar- 
ried women, each partner gave a 
power of attorney to her husband to 
transact all business for her, and 
the conduct of the firm business was 
then divided between the three hus- 
bands, the husbands were agents of 
the partnership and not of the indi- 
vidual partners, and the defalcations 
of one husband were chargeable as 
losses of the firm, and not solely 
against his wife’s share. Munroe v. 
Judson, 82 Hun 215, 31 NYS 299 [aff 
151 N. Y. 671 mem, 46 NE 1149 mem]. 
(2) Where one member of a firm 


has taken a chattel mortgage on a 


stock of goods to secure a debt to 
the firm, he has authority, as part- 


Bank, 194 Mich. 200, 160 'ner, to take goods in payment of the 


‘members of 


purchasing goods for that purpose. 
Banner Tobacco Co. v. Jenison, 48 
Mich. 459, 12 NW 655. 

68. Banner Tobacco Co. v. Jeni- 
son, 48 Mich. 459, 12 NW 655. 

69. Ill.—Bartlett v. Powell, 90: Ill. 
331; Anderson v. Miesse, 183 Ill. A. 
TOL. 

Ind.—Froun v. Davis, 97 Ind. 401. 

Mass.—Durgin Vv. Somers, 117 
Mass. 55; Bodwell v. Eastman, 106: 
Mass. 525. 

Minn.—Moore v. Thorpe, 133 Minn. 
244, 158 NW 235. 

N. Y.—Wolff v. Lockwood, 70 App. 
Div. 569, 75 NYS 605. 

Pa.—Moist’s App., 74 Pa. 166. 
hee eee ee Vis AVC IGE, emit n ls @rxce 
1 

Vt.—Carley v. Jenkins, 46 Vt. 721; 
Hills v. Bailey, 27 Vt. 548. 

Eng.—Beckham v. Drake, 9 M. & 
W. 79, 152 Reprint 35. 

{a] Commission of selling agent. 
—(1) One member of a firm selling 
lands on commission has authority to 
contract to pay a third person part 
of the entire commission in return 
for services rendered in aid of sales. 
Payne v. % . Stewart Land Co., 
(Tex. Civ.) “AL! 3234-55 Wi 254: (2) 
Where property is owned jointly by 
a partnership, a trust 
estate represented by one partner, 
and a corporation for which two of 
the partners are acting, and such 
partners knew when a sale is made 
that a third partner has been ne- 
gotiating through a_ broker, all 
parties are bound by his agreement 
to pay a commission. Kell v. Mulli- 
gan, (Tex. Civ. A.) 254 SW 621. 

[b] In a partnership composed of 
a corporation and individuals, the 
fact that the corporation has ex- 
elusive charge of selling lands for 
which sale a third person is employed 
as agent does not prevent recovery 
for such services from individual de- 
fendants on the theory of partner- 
ship with corporation. Moore v. 
Thorpe, 183 Minn. 244, 158 NW 235. 
ante Mayfield. v. Averitt, A MN exex 

71. Perkins v. Peirce, 48 Wash. 
300, Oo. P525- 

72. Perkins v. Peirce, supra. 

73. Wiley v. Logan, 95 N. G. 358. 

74  j<Ayer v. Ayer, 41 Vt. 346. 
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but cannot be compelled to account to any one of 
the partners individually,”® except where, the part- 
nership consisting only of two members, the other 
member is dead.*® 

[§ 313] b. Firm or Partner as Agent for Third 
Person—(1) Firm as Agent. A partnership as a 
body may act as agent for a third person;** and 
where the transaction is within the scope of the 
firm’s business as usually conducted, a contract on 
behalf of the firm, although made by one partner, 
to act as agent for a third person is binding on the 
firm and all the members;’® and the advantages or 
benefits resulting from such a contract belong to all 
the partners,’® and the partner who made such ¢on- 
tract cannot recover. thereon in his individual ¢a- 
pacity.8° Such a contract, however, is not binding 
on the firm where it is made by a partner in his in- 
dividual capacity,’! or where it is not within the 
scope of the firm’s business,** unless all the part- 
ners assent thereto.** 

Execution of agency.°* Where an agency is con- 
ferred upon a firm as a body, and not upon the in- 
dividuals composing it, the rule that, where an au- 


thority is conferred upon several persons, all nrust™ 


join in its execution,®® has no application,*® and un- 
der the general rule,** any member of the firm may 
execute the agency and bind the principal.*® 

[§ 314] (2) Individual Partner as Agent. As a 
general rule, the appointment of one of several part- 
ners as agent is not an appointment of the partner- 
ship as a body, and gives no authority to the other 


75. Wiley v. Logan, 95 N. C. 358. 
76. Wiley v. Logan, supra. , 
{a] Tllustration.—Where claims 


due a partnership are placed in the 
hands of an attorney for collection, 
he is not liable to be called on to ac- 
count in an action by one of the 


partners, unless it appears that the} Mich. 14. 
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La eckeon v. Porter, 8 Mart. N. 
00 


Me.—Purinton v. Security L. Ins., 
etc., Co., 72 Me. 22 
Mass.—Kennebec 
etc., Co., 6 Gray 204. 
Mich.—Eggleston 


.Minn.—Deakin_ v. 


[§§ 312-316 


partners,®® unless it is regarded as an employment 
of the firm.°® Moreover, a partner’s authority does 
not extend to transactions concluded by one mem- 
ber in the firm name, for third persons, and uncon- 
nected with the ordinary business of the firm;°? and 
hence one partner has no right to execute in the firm 
name a power conferred by a third person upon all 
the members of the firm individually,®? but all the 
individual members must join in the execution of 
such power.?? 

[§ 315] (3) Employment of Counsel.°* One 
partner has authority to employ counsel to represent 
the firm in matters affecting the partnership af- 
fairs;®> and the firm is liable for services rendered 
by an attorney employed by and on its behalf,°® 
especially where it has promised*to pay for such 
services,’ although some of the*services are ren- 
dered for the benefit of a third person.°® Where 
one member of the firm employs counsel to defend 
its interest, the other partner may, although the in- 
terests of the parties are identical, employ other 
counsel, if he feels that he is insecure in the hands 
of the counsel employed by his partner;°® and, not- 


‘withstanding the ‘individual employment, the firm 


is bound for the price of the services of the counsel 
employed by each partner.? 

{§ 316] c. Hiring and Leasing Property—(1) 
Hiring Personal Property. When necessary for the 
carrying on of the partnership business in the ordi- 
nary manner, a partner may bind the firm by the 
hiring of personal property.? 


as agent, the execution is good. Dea- 
kin v. Underwood, $87 Minn. 98, 33 
NW 318, 5 AmSR 827. 

[d] A power of attorney to con- 
vey land granted to a firm may be 
properly executed under the firm 
name and the act of acknowledgment 
be made by one partner as its agent. 
McCulloch County Land, ete., Co. v. 


v. Augusta Ins., 
v. Boardman, 37 


Underwood, 37 


other partner is dead. Wiley v. Lo- 
gan, 95) N.C. 8. 

77. 1 See. supra, § 175; 

78. Todd v. Jackson, 75 Ind. 272, 
56 Ind. 406; Jackson v. Porter, 8 
Mart. N. S. (La.) 200; Galloway v. 
HMuehes, .17-S. Cl. L. 5535) “McCulloch 
County Land, etc., Co. v. Whitefort, 
21 Tex. Civ. A. 314, 50 SW 1042. 

79. Jackson v. Porter, 8 Mart. N. 
S$. (La.) 200. 

80 Peeples v. Aultman, 25 Ga. A. 
609, 103 SH 808. 

fa] Rule applied.cWhere a dec- 
laration on a contract alleged that 
plaintiff, as broker, should sell cer- 
tain lands for defendant for a speci- 
fied commission, evidence that be- 
fore performance plaintiff went into 
partnership in the real estate busi- 
ness with another, 
after his: partner obtained a modifi- 
eation of the terms of the original 
contract, under which the land was 
sold, shows no right in plaintiff to 
recover. Peenles v. Aultman, 25 Ga. 
A. 609, 103 SE 808. 

81. Nolan County v. Simpson, 74 
Tex:) 218, 11 '°SW 1098. 

Liability on partner’s individual 
acts or transactions generally see 
supra §§ 301, 302. 

82. Hogan v. Reynolds, 8 Ala. 59; 
Nolan County v. Simpson, 74 Tex. 
218, 11 SW 1098. 

83. Jackson v. Porter, 8 Mart. N. 
S. (La.) 200. 

84. Execution of authority by 
partner generally see supra § 299. 


85. See Agency § 318. 

86. See cases infra note 88. 

87. See supra § 299. 

ss. U. S.—dJeffries v. New York 


Mut. L. Ins. Co.,110 U. S. 305, 4 SCt 
8,28 1. 6d) 1562 

Ind.—Albany Land Co. v. Rickel, 
162 Ind. 222, 70 NE 158. 


and that there-, 


Minn. 98, 33 NW 318, 5 AmSR 827; 
Newman v. Springfield F. & M. Ins. 
Co.,, 17 Minn.. 123. 

N. Y.—Martine v. International L. 
Inss Soc. ube: Ni Yeuse9,, oe Am R, 52:9 
[mod 5 Lans. 535, 62 Barb. 181]. 
aaa C.—Beck v. Martin, 27 8. Cc. L, 
S. D.—McLaughlin v. Wheeler, 1 S. 
D. 497, 47 NW 816. 

Tenn.—Gordon  v. 
Yerg. 71 

Tex.—Frost v. Erath Cattle Co., 81 
Tex. 505, 17 SW 52, 26 AmSR_ 831; 
McCulloch County Land, ete., Co. v. 


Buchanan, 5 


Whitefort, 21 Tex. Civ. A. 314, 50 
Sw 1042. 
HWng.—Sadler v. Lee, 6 Beav. 324, 


49 Reprint 850. 

[a] Thus a member of a partner- 
ship, which is the agent of an in- 
surance company, has all the powers 
of the firm in making a parol con- 
tract of insurance. Kennebec  v. 
puta Ins., etc., Co., 6 Gray (Mass.) 

{b] Joint and several power.— 
Where a power is given to a partner- 
ship “jointly and _ severally,’ the 
acts of one partner under such pow- 
er are the acts of all the partners, 
making all liable for irregular deal- 
ings of the partner. Sadler v. Lee, 6 
Beav. 324, 49 Reprint 850. 

[ec] Sufficiency of execution of 
power.—(1) Where a power is given 
to a partnership in the name of the 
firm, the act of one of the partners, 
in the name of the firm, is the act 
of the firm, is done by both, and is 
in strict pursuance of the power. 
Gordon v. Buchanan, 5 Yerg. (Tenn.) 
71. (2) If the power actually exe- 
cuting the instrument does it in the 
name of the principal, and adds only 
his own name, instead of the firm’s, 


Va tetont, 21 Tex. Civ. A. 314, 50 SW 

89. Attwood v. Munnings, 7 B. & 
C. 278, 14 ECL 130, 108 Reprint 727; 
Edmiston v. Wright, 1 Campb. 88, 
170 Reprint 886. 

90. Eggleston *v. 
Mich. 14. 

[a] The retainer of one member 
of a firm of attorneys (1) is a retain- 
er of all. Eggleston v. Boardman, 37 
Mich. 14. (2) Retainer of attorney 
Pe see Attorney and Client §§ 

2am (. 


Boardman, 37 


wan Cummings v. Parish, 39 Miss. 
92. Cummings v. Parish, supra. 
93. Cummings vy. Parish, supra. 
94 Attorney and client generally 


see Attorney and Client 6 C. J. p 556. 


95. Cullinan v. McColgan, (Cal. 
A.) 263.P 353; Wheatley v..Tutt, 4 
Kan. 240. 

96. Cullinan v. McColgan, (Cal. 


PND) PAD der SIDS 

{a] Thus a partnership is liable 
for attorney’s services rendered on 
the request of a deceased partner 
where the surviving partner admits 
that the attorney was employed for 
partnership business and with his 
knowledge and consent. Cullinan v. 
McColgan, (Cal. At) 263 P 353. 

97. Cullinan vy. McColgan, supra. 

98. Cullinan y. McColgan, supra. 

99. Messenger’s App., 1 Pa. Cas. 1, 
1 An 260: 

1. Messenger’s App., supra. 
ae Peet Vs avons: ae FRA. 886s 

55 hodius v. Storey, 1 Tex. 

Ay Clive Cas. 336. x 

[a] Illustration.—Where 
uses horses in the conduct of its 
business, and one partner hires a 
horse, stating that the firm wanted 
it to use in their business for a few 


a’ firm 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 317-318] 


[§ 317] (2) Leasing Real Property°—(a) In 
General. When necessary for carrying on the firm’s 
business as it is usually conducted, a partner may 
lease real property for the firm;* and may make 
incidental agreements relating to such lease.® Such 
lease may be executed by one partner under seal 
without written authority from the other partners ;° 
and the authority of one partner so to execute the 
lease in the name of the firm will be presumed where 
his copartner is instrumental in procuring the leases‘ 
and where it is shown that the premises were leased 
for and used by the firm, it may be held lable on 
such lease, although it is made in the name of one 
of the partners.’ Further, a lease entered into by 
one partner may be ratified by the act of the part- 
nership in accepting its benefits without question.® 

Without scope of firm’s business. A partner has 
no implied authority to bind the firm by a lease of 
property where the transaction is without the scope 
of the partnership business as usually conducted,'? 
unless such lease is previously assented to by the 
other partners,'? (or is subsequently ratified by 
them.?? 

Term of lease. Where the partnership is merely 
one at will, and not for a fixed period, one partner 
has no implied authority to lease property for 
long period of years.1* However, as a general rule, 
the lease may be for such term as is proper for the 
carrying on of the partnership in the usual way.** 
days, the hiring is within the scope 
of the partnership business, and the 
firm is liable for the use of the horse 


whether used in the partnershin 
business or not. Sweet v. Wood, 18 


enter 


did sign. 


PARTNERSHIP 


and by the lessor, and the partners 
into possession, 
the contract of the partner who did 
not sign as well as the partner who 


Marks v. Chumos, 82 Kan. 


te Osdeber Ook 

Renewal. One partner cannot renew an existing 
lease, without the consent of his copartners, where 
the exercise of such power is inconsistent with the 
terms of the partnership agreement,!*® or where the 
partnership will expire by lapse of ‘time before the 
expiration of the lease.'° 

Surrender of lease. One partner of a firm, which 
is the lessee of premises, cannot, in the absence of a 
stipulation to that effect in the lease, make a valid 
surrender of the lease without the concurrence of his 
copartner, if he is reasonably accessible and can be 
consulted;1* and although one is a partner in the 
business conducted on the premises, if he is not a 
lessee or interested in the lease, he has no author- 
ity, real or apparent, to make a valid surrender of 
the lease.18 Where, however, a partnership is 
formed for the purpose of buying, selling, and pur- 
chasing leases for the joint benefit of the firm, one 
partner who has been left in control of the business 
may, acting in good faith, surrender it.'® 

[§ 318] (b) Lease of Firm Property. Within 
the scope of the firm’s business, a managing partner 
may lease the firm’s real estate.2° But, as a gen- 
eral rule, in accordance with the rule that one part- 
ner has no implied authority to dispose of the real 
estate of the firm,?+ a lease executed under seal of 
partnership real estate by one partner only, in the 
name of the partnership, although for a term which 
requires no seal,?* passes only such partner’s inter- 
settlement for the rent and cancel- 
ling the lease, he does not thereby’ 
ratify the lease. Koch v. Endriss, 97 


Mich. 444, 56 NW 847. 
Rat® fication generally see infra §§ 


the lease is 


R. I. 386, 28 A 335. 

Bailments generally see Bailments 
6,6. J. p 1080. 

Hire of animals generally see Ani- 
mals §§ 38-52. 

3. Leases generally see Landlord 
and Tenant 35 C.J. p 937. 

4. Conn.—Stillman v. Harvey, 47 
Conn. 26. 

Ga.—Fincher v. Hanson, 12 Ga. A. 
608, 77 SE 1068. 


Tll.—Jones v. Parker, 177 Ill. A. 
155 

N. Y.—Webb v. Parks, 85 App. Div. 
621, 83 NYS 66; Cantwell v. Burke, 
6 NYSt 308. 


Wis.—Woolsey v. Henke, 125 Wis. 
134, 103 NW 267; Seaman v. Ascher- 
man, 57 Wis. 547, 15 NW _ 788. 

Wyo.—Lawer.v. Kline, (Wyo.) 270 
Peony. 

[a] A partner in the newspaper 
publishing business has prima facie 
authority to lease premisés in which 
to carry on the business. Woolsev 
v. Henke, 125 Wis. 134, 103 NW 267. 


5. Galt v. Murphy, (Cal. A.) 261 
Jee iehan le 
[a] Return of deposit.—An agree- 


ment signed by one partner, relating 
to a return of the deposit for the 


lease, is binding on the other part- 
ner. Galt v. Murphy, (Cal. A.) 261 
j 22M cyl ba 


6. Fincher v. Hanson, 12 Ga. A. 
608, 77 SE 1068. 

Authority to execute instruments 
under seal generally see supra §&: 
305-307. 

7. Bodey v. Cooper, 82 Md. 625, 
84 A 362. 

Authority to execute instrument 
under seal generally see supra § 
305-307. 

8. Marks v. Chumos, 82 Kan. 562, 
109 P 397; Penn v. Kearny, 21 La. 
Ann. 21; Finlay v. Finlay Bros., etc., 
Trading Co., 8 Porto Rico 371; Wool- 
Bay v. Henke, 125 Wis. 134, 103 NW 


og Illustration.—Wihere one of 
two partners contracts for the lease 
of a building for three years for the 
benefit of a firm, although the con- 
tract is signed by him as the lessee, 


562,. 109. Pl3gr. 

[b] A verbal or written lease by 
one partner in ‘his own name bind* 
the firm, if it conducts its business 
on the premises. Reynolds v. Swain, 
13 La. 193 

{c] Extrinsic proof.—Where the 
seal is unnecessary such a lease, al- 
though sealed, stands upon the same 
footing as any other nonspecialty 
written contract, and therefore the 
fact that it was made on behalf of a 
partnership is open to extrinsic 
proof, although signed in the name of 
one partner. Woolsey v. Henke, 125 
Wis. 134, 103 NW 267. 

{d] In Tllinois (1) where a lease 
purports to be to a copartnership, but 
is signed by the partners individual- 
ly, it becomes their individual lease. 
Furman v. Wieczorkowski, 202 Ill. 
A. 347. (2) And where the lease is 
signed by one member only, action 
may be maintained on the covenants 
thereof against such member alone. 
Springer v. Simpson, 175 Ill. A. 631. 

9. Brooks v. Allen, 146 Mass. 201, 


15 NE 584; Lawer v. Kline, (Wyo.) 
270 P 1077. 

10. May v. Ewan, 169 Ark. 512, 
275 SW 154: Koch v. Endriss, 97 


Mich. 444, 56 NW 847. 

[a] Tllustrations.—(1) A partner 
prima facie cannot bind the firm by 
the lease of a house for himself and 
family. Koch v. Endriss, 97 Mich. 
444, 56 NW 847. (2) Where a part- 
nership is formed for the sole pur- 
pose of cultivating lands then owned 
by one of the partners, execution of 
a lease by one partner for another 
tract of land is beyond the scope of 
the partnership. May v. Ewan, 169 
Ark.’ 512, 275 SW 754. 

Scope of firm’s business generally 
see supra § 293. 

11. Koch v. Endriss, 97 Mich. 444, 
56 NW 847. 

12. Koch v. Endriss, supra. 

[a] Acts not amounting to ratifi- 
cation.— Where one partner, in the 
other’s absence, and without authori- 
ty, signs the firm’s name to a lease, 
and the other partner on his return 
talks with the lessor about making a 


373-379. 

13. Sharp v. Milligan, 22 Beav. 
606, 52 Reprint 1242. 
ol Lawer v. Kline, (Wyo.) 270 P 

Chat AE 

[a] Five years.—A lease for five 
years of a building to be used in car- 
rying on a clothing business is with- 
in the implied authority of a partner- 


aa Lawer v. Kline, (Wyo.) 270 P 
RAE Clements v. Norris, 8 Ch. D. 
[a] Thus, where, under the terms 


of the partnership articles, the part- 
nership business can be carried on 
only in such place as the partners 
agree upon, one partner, in the ab- 
sence of express powers for that pur- 
pose, cannot, without the consent of 
the other, although the partnership 
is to continue for a definite term, re- 
new, on account of the partner ship, a a 
lease of the property on which the 


business has been carried on.’ Clem- 
ents v. Norris, 8 Ch. D. 129. 
16. Hyde v. Webster, 50 Can. S. 


C. 295, 20 DomLR 622 [allowing app 
23 Qué, Ke B. 1, 13 DomLR 388, 20 
Revleg 45]. 

17... Bergland v. Frawley, 72 Wis. 
559. 40 NW 372. 

18. Bergland v. Frawley, supra. 

19. United Min. Co. v. Morton, 174 
Ky. 366, 192 SW 79. 


205, Dell ave ell, UCLexaGlvameAD) 
259 SW 1105. 
{a] RBule applied.—W here an 


agreement between the owner of land 
and another created a farming part- 
nership and vested the management 
of it in the party not the owner of 
the land, giving him the right to 
conduct it as he saw fit, persons to 
whom ‘he leased the land were ten- 
ants of the partnership and not liable 
as trespassers for hay cut by them 
on the theory that they were as- 
signees or subtenants without the 
owner’s consent. Bell v. Bell, (Tex. 
Civ. A.) 259 SW 1105. 

Powers of rig The partner gen- 
erally see supra § 2 

21. See infra § 328, 


22. Dillon v. Brown, 11 Gray 


852 [47 C.J.] 


est,?* and does not pass the estate of the other part- 
they previously authorized such 
lease,?> or subsequently ratify it.?° 
[§ 319] d. Subscription to Stock.?’ 
rule one partner has no implied authority to bind 
his firm by subscribing for the stock of a corpo- 
ration,?® even though the existence of such corpo- 
ration will incidentally benefit the firm.?® In order 
to hold the firm liable on such a subseription the 
ownership of such stock must be within the scope 
of the firm business,°° or the subseribing partner 
must have either actual or apparent authority. to 
make the subseription,?+ or his unauthorized act 
must be ratified by the other partners.” 
e. Purchases, Sales, Gifts, and Warran- 


ners,** unless 


[§ 320] 


ties*—(1) Purchases—(a) Personal 
‘Where partners are engaged in the sale of merchan- 
dise as a business, each general partner has implied 
authority to bind the firm by purchases of merchan- 


(Mass.) 179, 71 AmD 700. 
Authority to execute instrument 
under seal generally see supra §§ 


23. Dillon v. Brown, 11 Gray 
(Mass.) 179, 71 AmD 700. 
24. Dillon v. Brown, supra; Au- 


det v. Jolicoeur, 22 Que. K. B. 35, 5 
DomLR 68. 

[a] Rule applied.—A third person 
who has unsuccessfully tried to ob- 
tain a lease for a certain purpose 
from two members of a firm and who 
finally obtains it from a third part- 
mer by concealing the real purpsse 
for which he desires it takes such 
lease even though it is unconditional 
with an implied prohibition against 
using it as intended by him, and may 
be restrained from so using it. Au- 
det v. Jolicoeur, 22 Que. K. B. 35, 5 
DomLR 

25.) Dillon.) Veen browne st 
(Mass.) 179, 71 AmD 700. 

26. Dillon v. Brown, supra. 

Ratification generally see infra §§ 
373-379. 

27. Partnership as incorporator 
or member of corporation generally 
see Corporations § 79. 

28. Mich.—Barnard v. Lapeer, 
etc., Plank Road Co., 6 Mich. 274. 

Miss.—Wright v. Merchants’, etc., 
Packet Co., 104 Miss. 507, 61 S 550, 
AnnCas1916C 1111. 


Gray 


Pa.—Livingston Vv. Pittsburgh, 
ete., R. Co., 2 Grant 219. 
Tex.—Patty v. Hillsboro Roller 


Mill Co., 4 Tex. Civ. A. 224, 23 SW 
Aled 


336. 
* Ont.—Moore v. Gurney, 21 U. C. 
Qe Eel ote 

29. Barnard v. Lapeer, ete., Plank 
Road Co., 6 Mich. 274. 

30. Wright v. Merchants’, etc., 
Packet Co.. 104 Miss. 507, 61 S 550, 


AnnCas1915C 1111. 

31. Maltby v. Northwestern Vir- 
ginia R. Co., 16 Md. 422; Wright v. 
Merchants’, ete., Packet Co. 104 
Miss. 507, 61 S 550, AnnCas1915C 
1111: Union Hotel Co. v. Hersee, 79 
N. Y. 454, 35 AmR 536; Ogdensburgh, 
etenmns Co. ve. Mrost, 21 Barb.) (Nj Ww) 


541. 

Patty v. Hillsboro Roller Mill 
Co., 4 Tex. Civ. A. 224, 23 SW 336; 
Moore v. Gurney, 21 U. C. Q. B. 127. 

Ratification generally see infra §§ 
373-379. 

Soe Ala Orr van eerryy 16 Allan As 
658, 81 S 150. 

Ill.— Johnson v. Barry, 95 Ill. 483. 

Ky.—Cook v. Taylor, 9 Ky. Op. 358. 

Mich.—Smith, etc., Co. v. Schmidt, 
142 Mich. 1, 105 NW 39. 

N. Y.—Ann Arbor First Nat. Bank 
v. Farson, 226 N. Y. 218, 123 NE 490 
[rev 178 App. Div. 135, 165 NYS 119, 
and rearg den 226 N. Y. 703 mem, 123 
NE 864 mem]. 


PARTNERSHIP 


[§§ 318-320 


dise in which the partnership deals,?* even by buy- 
ing on eredit®* or giving a note therefor;** and the 


firm is bound by such a purchase, even though the 


As a general 


Property. 


S. C.—Coggeshall v. McKenney, 114 
S. Cc. 1, 1083. SE 30; Green v. People’s 
Warehouse Co., 85 S. C. 40, 67 SE 14, 
27 LRANS 1015. 

[a] Property may be purchased in 
the firm name even, though the firm is 
not a distinct “entity. Harris v. 
Gwathmey, 130 Va. 277, 107 SE 658. 

{b] Purchase by partner not or- 
dinarily in charge.—A partner not 
ordinarily in charge of the business 
may bind the firm by his purchase 
where the seller does not know such 
buyer is not ordinarily in charge. 
Ruhl Clothing Co. v. Singleton, 161 
Mo. A. 366, 143 SW 529. 

[c] Manager’s agreement with 
seller to hold proceeds of wheat pur- 
chased until a stated time is binding 
on the manager’s copartners. Craig 
Sgt ea (Rex Civ eA 26%. SW 


34 Ashley v. Dowling, 203 Mass. 
311, 89 NE 434, 133 AmSR 296. 

35. -Ashley v. Dowling, supra. 

Partner’s authority to sign notes 
see infra § 340. 

36. Dennistoun v. Debuys, 6 Mart. 
N. S. (la.) 48; Karmali Abdulla Al- 
larakhia v. Vora Karimji Jiwanji, 
L. R. 42 Indian App. 48. 

37. Bond v. Gibson, 1 Campb. 185, 
170 Reprint 923. 

38.. Richardson v. Thacker, 1 Tex. 
ASS Civer Casas bess 

39. Ala.—Carswell v. Kay, 214 Ala, 
619, 108 S518. 

Ark.—Alley v. Bowen-Merrill Co., 
76 Ark. 4, 88 SW 838, 113 AmSR 73. 

Colo.—_-McDonald v. McLeod, 3 Colo. 
A. 344, 33 P 285. 

Ga.—Meinhard v. Bedingfield Mer- 
cantile Co., 4 Ga. A. 176, 61 SH 34. 

Ind.—Chapple v. Davis, 10 Ind. A. 
404, 38 NE 355. 

La.—Myers v. Hart, 152 La. 105, 
92°S 750. 

Mich.—McPherson v. Bristol, 122 
Mich. 354, 81 NW 254. 

Miss.—Lowenberg vy. Lewis-Her- 
man Co., 94 Miss. 916, 48 S 517; Vai- 
den v. Hawkins, 6 S 227. 

Nev.—Davis v. Cook, 14 Nev. 265. 

N. Y.—Ketcham Nat. Bank vy. Ha- 
gen, 164 N. Y. 446, 58 NE 523. 

N. C.—Johnston v. Bernheim, 86 N. 
C. 339. 

Oh.—Crary v. Williams, 2 Oh. 65. 

Pa.—Kenney v. Altvater, 77 Pa. 34. 

Philippine.—Bachrack y. la Pro- 
tectora, 37 Philippine 441. 
pe aera cnale v. Levick, 2 Head 

Tex.—Commercial Hotel v. Weeks, 


(Gives A.) 222545 SiwWee 52 Ss Dobier ve 
Southern Trading Co., (Civ. A.) 193 
SW 195. 

Wash.—Merrill v. O’Bryan, 48 


Wash. 416, 93 P 917. 
Eng.—Gouthwaite v. Duckworth, 12 
Hast 421, 104 Reprint 164. 


partner bought in his individual name,** or with the 
intention of cheating his partner,?* or contrary to 
the wishes of his copartner, in the absence of notice 
to the seller that the purchase was otherwise than 
upon a partnership account.*§ 
tains in the case of purchases of goods used by the 
firm in the ordinary course of its busihess,?® and of 
purchases made by agents appointed to buy goods or 
carry on the business,*® whether the partnership is 
engaged in trade or not, and the firm is bound by 
such a purchase ostensibly for the partnership, al- 
though in reality it is for the purchasing partner,** 
or for a third person,*? the dispesition of the goods 
being immaterial.** 
plied authority to make a purchase not within the 
scope of the business as ordinarily conducted,** and, 


The same rule ob- 


However, axpartner has no im- 


N. B.—Jones v. Foster, 12 N. B. 607. 

Ont.—Northern Canada Supply Co., 
Ltd. v. Ross, 20 OntWN 581. 

Sask.—Woodside v. Grand, 7 Sask. 
pe he 30 WestLR 77, 7 WestWkly 
_ [a] MIllustrations.—(1) A partner 
in the livery business has implied 
authority to buy or trade for horses. 
Chapple v. Davis, 10 Ind. A. 404, 38 
NE 355. (2) A member of a firm or- 
ganized for the practice of law has 
implied authority to bind his part- 
ner by a written contract for the 
purchase of law books reasonably 
necessary for carrying on the busi- 
ness, even though the partner has 
not consented thereto. Alley v. Bow- 
én-Merrill Co., 76 Ark. 4, 88 SW 838, 
113 -AmSR.! 735- 6G. AnnCas «12720 -s) 
Purchase of a sto®ehouse is within 
the implied powers of the resident 
partner of a firm of general. mer- 
chants. Davis v. Cook, 14 Nev. 265. 
). A partner in a firm operating 
freight steamers may purchase lum- 
ber for the construction of ware- 
houses for the housing of freight, or 
for use in constructing barges or re- 
pairing steamers. Merrill v. O’Bryan, 
48 Wash. 415, 93 P 917. 

40. P. Hoffmaster Sons Co. v. 
Hodges, 154 Mich. 641, 118 NW 484; 
Wells v. Gates, 18 Barb. (N. Y.) 554. 


41. Dickson Vv. Alexander, 29 N. 
C. 4; Wharton v. Woodburn, 20 N. 
C. 507; Rose v. Murchie, 2 Call (6 
Va.) 409;. Hudson’s Bay Co. v. Stew- 
art, 6 Man. 8. 

42. Hatchett v. Sunset Brick, etc., 
Co., (Tex. Civ. A.) 99 SW 174. 

43. P. Hoffmaster Sons Co. 


v. 
Hodges, 154 Mich. 641, 118 NW 484; 
Merrill vy. O’Bryan, 48 Wash. 415, 98 
Ie Ola hips 
44. U. 8.—Taylor v. Rasch, 23 F. 
Cas. No. 13,800, 1 Flipp. 385. 


Ala.—Alabama Fertilizer Co. v. 
Reynolds, 85 Ala. 19, 4 S 639; Cum- 
mings v. S. Funkenstein Co., 17 Ala. 
TALEO peo asomsodioe 


Conn.—Samstag vy. Ottenheimer 
Conn. 475, 97 A 865. ee 
Soames se vy. Boyd, 4 Mart. N. S. 
vo . 

Mo.—Tutt v. Cloney, 62 Mo. 116. 

N. Y.—Iroquois Rubber Co. v. Grif- 
fin, 226 N. Y. 297, 123 NE 369; Gim- 
bel v. Martinson, 157 NYS 458, 
& each Secon v. McKenzie, 18 

ask. L. » [1924] 2 DomL 
2 WestWkly 521. J le aa 

{a] Ilustrations.—(1) Where the 
general purpose of a partnership was 
dealing in, and manufacturing, tools 
and furniture, a partner had no im- 
plied authority to buy clothing. Tay- 
lor vy. Rasch, 23 F. Cas. No. 13,800, 1 
Flipp. 385. (2) Implied authority 
does not extend, in the case of an 
ordinary trading partnership, to the 


*By JEROME R. FINKLPE (§§ 320-331). 


———— 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 320-322] 


in the absence of authorization,*® the other partners 
will not be liable therefor unless they have adopted 
or ratified it,#® or unless the purchase was made 
for the protection of the firm against a lability in- 
A partner’s implied authority to make 
purchases does not extend to pledging the credit of 
the firm for property which the seller knows is for 
the personal use or benefit of the partner,*® and it 
has been so held even where the goods purchased 
were occasionally used for partnership purposes.*® 
Limitation of authority or liability. A private 
agreement between partners, unknown to the seller, 
that a particular member shall do the buying for 
the firm does not preclude the partnership from be- 
ing liable for purchases made in violation thereof,*°® 
but a partner may, by giving notice to persons deal- 
ing with the firm not to extend credit to his copart- 
ner, limit his own liability so that he will not be l- 
able for goods thereafter sold®! or delivered®? in vi- 
olation of such notice, although it has been held oth- 


eurred.t* 


erwise as to notice after the sale 
livery.®*? 


[§ 321] (b) Purchases of Real Estate. 


purchase of shares in a company. 
Masecar v. McKenzie, 18 Sask. L. 
321, [1924] 2 DomLR 1242, 2 West 
Wkly 521. (3) A partner in a firm 
of commission merchants has no im- 
plied authority to buy a fertilizer for 
the firm. Alabama Fertilizer Co. v. 
Reynolds, 85 Ala. 19, 4 S 639. 

{[b] Partnership for single pur- 
pose.—When a partnership is formed 
for a single adventure, the power of 
one partner to bind the other ceases 
when the adventure is completed. 
Bentley v. White, 3 B. Mon. (Ky.) 
263, 38 AmD 186. 

45. Felker v. John F. Meyer, etc., 
Milling Co., (Ark.) 185 SW 276. : 

46. Sargent v. Henderson, 79 Ga. 
268, 5 SE 122; Jewell-Loudermilk Co. 
v. Palmour Hardware Co., 29 Ga. A. 
772, 116 SE 557; Sutton: v. Weber, 
hei, Lowa, 361,.102 NW), 775;:.. Norton 
v. Thatcher, 8 Nebr. 186; Bankhead 
v. Alloway, 6 Coldw. (Tenn.) 56. 
Tllustration.— When a member 
of a firm, engaged in growing and 
selling seeds for agricultural pur- 
poses, buys a large quantity of flow- 
ers from one who knows the business 
of the firm, such member acts be- 
yond the scope of the partnership au- 
thority and the firm is not bound, in 
the absence of ratification. Sargent 
v. Henderson, 79 Ga. 268, 5 SE 122. 


47. O’Malley v.*Jordan, 57 Mo. A. 
616. 

48. Gullat v. Tucker, 11 F. Cas. 
INO; 5.866, 2 Cranch C)C) 33; -—Vine- 


gar Bend Lumber Co. v. Howard, 186 
Ala. 451, 65 S 172; Hady v. Newton 
WOM CLC. TOOs, been ra. DOs. DAL b oy 
661, 1 LRANS 650; Riverside Lum- 
ber Co. v. Lee, 7 Tex. Civ. A. 522, 27 
Sw 161, 

49. Gray v. Tierman, 18 La. 53. 

50. Hackfield v. Yamanoto, 22 Ha- 
waii 455. 

51. Dawson y. Elrod, 105 Ky. 624, 
ee aad 465, 20 KyL 1436, 88 AmSR 
32 AmD 148. 

52. O. L. Standard Dry Goods Co. 
v. Hale, 148 Va. 640, 139 SE 300. 

53. Coggeshall v. McKenney, 114 
pCa OSs ELoOs 

[a] Tllustration.—The seller of 
lumber to a _copartnership who 
shipped lumber pursuant to the direc- 
tion of one partner could recover the 
price thereof against the other part- 
ner although the lumber was shipped 
after the seller was notified that the 
buying partner no longer represented 
the copartner. pees cen a v. McKen- 
nev. 114 S. C#1, 103 SE 30. 

Nature and extent of firm liabilities 
on contracts sée infra §§ 388-391. 

54... Grant v. McArthur, 153 Ky. 
356, 155 SW ip? Wormeer v. Meyer, 


Monroe v. Conner, 15 Me. 178,. 
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therefor; 


but before de- 
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"purchasing and dealing in real estate is the partner- 
ship business®* or is within the scope of the busi- 
ness,°® one partner may bind the firm by a contract 

and where money for such purpose is bor- 

rowed by a partner permitted to manage the busi- 
ness in his own name, the firm will be bound there- 
by, even though the purchasing partner takes title 
in his own name.°*® 
lands is not within the scope of the business, neither 
partner may bind the firm by a purchase of real - 
estate without the consent of the other.°* 

[§ 322] (2) Sales*’— 
case of a trading or commercial partnership each 
partner has a general power and authority to sell 
the partnership effects for any purpose within the 
scope and course of the business,®® unless his powers 
are, to the knowledge of those with whom he deals, 
hmited by the agreement of the partners.°° 
the partnership is a nontrading or noncommercial 
one, property not held for the purpose of sale cannot 
be sold by one partner without the consent of the. 


Where, however, dealing in 


(a) In General. In the 


Where 


others,®+ in the absence of proof that the sale was 


Where 


54 HowPr (N. Y.) 189. 

55. Brooke v. Washington, 8 Gratt. 
(49 Va.) 248, 56 AmD 142. 

[a] In Louisiana.—(1) A partner 
in a commercial partnership has no 
implied authority to purchase land 
for the firm. Kemper v. Smith, 3 
Mart. 622. (2) Where a partnership 
agreement provided that real estate 
should be purchased when necessary 
for conveniently carrying on busi- 
ness, one partner’s purchase of a 
quantity so large as to be out of the 
course of trade is held not binding 
on the other partners. Brooks ev. 
Hamilton, 10 Mart. 285, 13 AmD 328. 

56. Rumsey Ne Briggs, PSO INS VYe 
34 NE 929. 

57. Rumsey v. Briggs, 63 Hun 11, 
17 NYS 562 [rev on other grounds 139 
INNOY.. cee, 0+ NE 929 15 

58. Sale of partner’s interest to 
third person see supra § 246. 

59. U. S.—Anderson v. Tompkins, 
LF, Cas: No. 365; 1. Brock. 456. 

Fla.—Maxwell v. Flowers, 89 Fla. 
1095 -£03(S' 413. 

Ga.—Bass Dry Goods Co. v. Granite 
Mie. ‘Co... dis) Gas Wl42e639 Sir 4715 
Meinhard v. Bedingfield Mercantile 
Co., 4 Ga. A. 176,61 SE 34. 

Iowa.—Arie v, Dixon, 144 Iowa 573, 
123 NW 173. 

Kan.—Snider v. Davidson, 105 Kan. 
661, 185 P 724. 

La.—Hermann v. Louisiana State 
Ins: Co,,/8\ da. 285. 

Me.—Feingold v. Supovitz, 117 Me. 
371, 104 A 697. 

Mass.—Lamb v. Durant, 12 Mass. 
54, 7 AmD 31; Quiner v. Marblehead 
Social Ins. Co., 10 Mass, 476. 

Mo.—Asadorian v. Sayman, 233 SW 


467; Clark v. Rives, 33 Mo. 579. 

N. J.—Boswell v. Green, 25 N. J. 
L. 390. 

N. Y.—Welles v. March, 30 N. Y. 


344; Holmes v. Gilman, 64 Hun 227, 
19 NYS 151 [rev on other grounds 
138 N. Y. 369, 34 NE 205, 34 AmSR 
463, 20 LRA 566, 30 AbbNCas 213]; 
Comstock v. Buchanan, 57 Barb. 127 
{aff 57 Barb. 146]; Lord v. Hull, 37 
Misc. 86, 74 NYS 711 [aff 80 App. Div. 
194, 80 NYS 321 (rev on other 
grounds 178 N. Y. 9, 70 NE 69)]. 

Pa.—Christ v. Firestone, LebomCas: 
376, 11 A 395 (patent right may be 
sold by one partner). 

Wis.—McBain v. Austin, 16 Wis. 
87, 82 AmD 705. 

Eng.—Lambert’s Case, Godb. 244, 
78 Reprint 142. 

[a] Condition as to payment of 
purchase price may be agreed to by 
a partner under authority to sell. 
ere v. Austin, 16 Wis. 87, 82 AmD 
7 

Sale to 


[b] insolvent.—Even 


necessary for the payment of debts,®? or to carry on 


where a sale within the scope of the 
business is made by an insolvent 
partner to an insolvent person, the 
objection of another partner is un- 
availing in the absence of fraud or 
a showing that injury would result 
to the partnership because of the sale. 
O’Toole v. Howery, 146 Ind. 685, 45 
NE 1112. 

[c] Where a creditor waives re- 
strictions placed upon a partner’s 
power for the benefit of creditors, a 
sale of firm property by one of the 
members in violation of such restric- 
tion binds the partnership. Man- 
cheno v. Le Brun, 14 Porto Rico 461. 

Partner’s appropriation of firm 
property as embezzlement see Hm- 
bezzlement § 35. 

Sale of ee ee eee. see Mines 
and Minerals § 8 

60. Hurtig v. Tab ie! 201 Ky. 125, 
255 SW 1060. \ 

[a]. Where the management is 
vested in a board of directors, the 
president, although authorized to sign 
for the company, has no power to sell 
the property. Medina v. Registrar, 24 
Porto Rico 260. 


61. Ark.—Rutherford vy. McDon- 
nell, 66 Ark. 448, 51 SW 1060. 

Cal.—Henderson y. Nicholas, 67 
Cal. 152; 7, P* 412. 

Colo.—Moynahan v. Prentiss, 10 
Colo. A.(295, 51 P94: 

Ind.—Lownan v. Sheets, 124 Ind. 
416, 24 NE 351, 7 LRA 784. 

Ky.—Hewitt v. Sturdevant, 4 B. 


Mon. 453. 

Mo.—Cayton v. Hardy, 27 Mo. 536. 

W. Va.—Goff v. Lowe, 101 W. Va. 
57, ust SE 870. 

NW S20) Regan v. Williams, 24 N. 
S. 165: 

Ont.—Crossman v. Shears, 3 Ont. 
A. 583. 

[a] Tllustrations.—(1) A member 
of a law firm cannot, in the absence 
of express authority, sell the inter- 
est of a partner in a certificate of 
stock issued to the members of the 
firm. Moynahan vy. Prentiss, 10 Colo. 
TNA PAS) ald gt BO Re SOY ERZN partner in 
the restaurant business has no au- 
thority to sell fixtures and furniture 
used in the business. Satallick v. 
Jarrett, 10 Sask. L. 432, 38 DomLR 
63; [1918] id WestWkly. Oay BaCSi)h WAR 
partner in a firm of farmers has no 
Tmaplied authority to sell the stock 
and utensils. Rutherford v. MecDon- 
nell, 66 Ark. 448, 51 SW 1060. 

[b] One partner cannot be held 
liable to others for a sale or trans- 
fer of firm property with their knowl- 
edge and acquiescence. Carter v. 
Tucker, 205 Ky. 4388, 266 SW 9. 

62. ‘Tilden v. Pederson, 88 Wash. 
254, 152 P 1021. 
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the business of the partnership.®* One partner may, 
without the express assent of the others, transfer 
firm personalty in payment of a partnership debt, 
whether the partnership be a trading or a nontrad- 
ing one,°* but this power carries with it no implied 
authority to dispose of firm property in satisfaction 
of the partner’s individual debts.®° 

[§ 323] (b) Realty. Ordinarily a deed convey- 
ing the real property of a partnership must be ex- 
ecuted by all of the partners,®® although it may be 
sufficient if executed by one partner in the firm name 
in the presence of his copartners and with their 
consent,’ or even if so executed in their absence but 
with their consent®® or ratification,®® either in writ- 
ing or by parol.7° 

Legal title in name of individual partner. If firm 
real estate stands in the name of one of the part- 
ners,‘t such partner may make a valid conveyance 
so that-bona fide purchasers will hold free from any 
equities of the copartners; but where the grantee 
takes title from one partner alone without the knowl- 
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[§§ 322-323 


real estate is partnership property, he takes the title 
at his peril.7? 

Conveyance or contract by individual partner. 
The general agency of a partner for the firm and his 
copartners** does not authorize him to convey the 
legal title of his copartners in firm realty,‘* or to 
make a contract as to such realty specifically en- 
forceable against them.7° In order that he may do 
so, he must have express authority from them*® in 
form sufficient to satisfy the -requirements of the 
statute of frauds,77 and at-~ommon law under seal.*® 
However, an individual partner may, under the cir- 
cumstances of the individual case, have implied au- 
thority to sell firm realty,‘® as where the partner- 
ship is formed for the purpose of dealing in land,*®® 
in which ease his individual conveyance will be re- 
garded in equity as a conveyance of the interests of 
his copartners*t or as a contract to convey,®? and 
they may be required to effectuate it by the execu- 
tion of the proper conveyances.’* Further, under 
the theory that land purchased with partnership 


edge or consent of the other, although he knows the 


63. Tilden v. Pederson, supra. 

64 U. S.—Anderson v. Tompkins, 
1 F. Cas. No. 365, 1 Brock. 456. 

Ala.—Ullman vy. Myrick, 93 Ala. 
532, 8 S 410. 

Ga.—Redd v. Lathem, 32 Ga. A. 214, 


nya Sh On foe 

Mass.—Tapley v. Butterfield, 1 
Mete. 515, 35 AmD 374. 

N. Y.—Mabbett v. White, 12 N. Y. 
442. 

Va.—Forkner  v. 6 Gratt. 
CAT Vas)! 197. 

{a] Assent of insane partner.— 
Since a partner can so transfer with- 
out any assent whatsoever, it follows 
that such a transfer made by one 
partner with the consent of the oth- 
er is not rendered invalid because the 
assenting partner was insane at the 
time consent was given. Pritchett v. 
Plater, 144 Tenn. 406, 232 SW 961. 

65. Eady v. Newton Coal, etc., Co., 
123 Ga. 557, 51 SE 661, 3 AnnCas 148, 
1 LRANS 650; Redd v. Lathem, 32 
Gavan elds m3 (Sh Lose sbaniell jy. 
Daniel, 9 B. Mon. (Ky.) 195; Colum- 
bia Nat. Bank v. Rice, 48 Nebr. 428, 
67 NW 165. 

Payment of individual debts see 
infra § 3387. 


Stuart, 


66. U. S.—Thompson v. Bowman, 
6 Wall. 316, 18 L. ed. 736. 
ia.— Calder’ v.. Creditors, 47 La. 


Ann. 346, 16 S 852. 

Miss.—Smith v. Tallahatchie Coun- 
ty, 124 Miss. 36, 86 S 707. . 

Mo.—Keck v. Fisher, 58 Mo. 532. 

N. C.—Robinson v. Daughtry, 171 
N. C. 200, 88 SE 252, AnnCas1918EH 
1186. 

67. Ferguson v. Hanauer, 56 Ark. 
179, 19 SW 749; Little v. Hazzard, 5 
Del. 291. See Lee v. Onstott, 1 Ark. 
206 (submission to arbitration). 

68. Cherry Lake Turpentine Co. v. 

Lanier Armstrong Co., 10 Ga. A. 339, 
73 SE 610; Sullivan v. Smith, 15 
Nebr. 476, 19 NW 620, 48 AmR 354. 
‘ [a] Implied consent.—The con- 
sent of an absconding partner to the 
sale will be implied where it is neces- 
sary to sell the realty for payment 
of partnership debts. Sullivan. v. 
Smith, 15 Nebr. 476, 19 NW 620, 48 
AmR 354; Dye vy. Livingston Lum- 
ber Co., (Tex. Civ. A.) 161 SW 53. 

69. Iowa.—Haynes vy. Seachrest, 
13 Iowa 455. 

La.—Weld v. Peters, 1 La. Ann. 432. 

Miss.—-Shirley v. Fearne, 33 Miss. 
653, 69 AmD 875. 

N. Y.—Lawrence v. Taylor, 5 Hill 
107. 

Tex.—Frost v. Wolf, 77 Tex. 455, 14 
Sw 440, 19 AmSR 761. 

70. McGahan v. Rondout Nat. 
Bank, 156 U. S. 218, 15 SCt 347, 39 L. 


ed. 403. ; 

71. Ill.—Robinson’ Bank v. Miller, 
153 Ill. 244, 38 NE 1078, 46 AmSR 
883, 27 LRA 449. 

Iowa.—Clark v. Allen, 34 Iowa 190. 

La.—Rivarde v. Rousseau, 7 La. 
Ann. 3. 

N. Y.—Tarbell v. West, 86 N. Y- 
280; Chester v. Dickerson, 54 N. Y. 
1, 13 AmR 550; Van Brunt v. Apple- 
gate, 44 N. Y. 544. 

R. IL—-Tillinghast v. Champlin, 4 
Re T7383. Cte Ambon. 

[a] Rule applied where, on the 
firm’s purchase, the deed is left blank 
as to the grantee but is held for the 
firm by one of the members who sub- 
sequently fills in his own name as 
grantee and gives the firm credit for 
its indebtedness to him. Clark v. Al- 
len. 34 Iowa 190. 

72. Whitney v. Dewey, 158 Fed. 
385, 86 CCA 21. 

73. See supra § 289 et seq. 

74. U. S.—Thompson v. Bowman, 
6 Wall. 316, 18 L. ed. 736. 

Ala.—Davis v. Smith, 82 Ala. 198, 
2 8 897; Brunson v. Morgan, 76 Ala. 
593; Brewer v. Browne, 68 Ala. 210. 

Ga.—Godley v. Hinely, 165 Ga. 717, 
142 SE 86. 

Iil.—Ruffner v. McConnel, 17 Ill. 
212, 68 AmD 362. 

La.—Calder v. Their Creditors, 47 
La. Ann. 346, 16 S 852. 

Me.—Smith v. Jones, 12 Me. 332. 

Mo.—Keck v. Fisher, 58 Mo. 532. 

Over enolg v. Stevenson, 2 ,Nev. 
234. 

N. C.—Robinson vy. Daughtry, 171 
ee 200, 88 SE 252, AnnCas1918E 


Wash.—Burr v. Dyer, 60 Wash. 603, 
111 P 866, 68 Wash. 696, 115 P 512. 

[a] Agreement to new boundary 
line.—One partner’s agreement to the 
establishment of a new boundary line 
for partnership realty is not binding 
on his nonassenting partner, al- 
though entered into for the purpose 
of settling a dispute. Godley v. Hine- 
ly, 165 Ga. 717, 142 SE 86. 

[b] Redelivery to grantor of un- 
recorded deed of conveyance to a 
partner as an individual, the redeliv- 
ery being made by the grantee’s part- 


ner, is not binding on the grantee. 
Mason v. Hood, (Tex. Civ. A.) 230 
SW 468. 

[ec] In Porto Rico.—(1) Where, 


under statute, the purchase and sale 
of real property may be considered 
a commercial transaction, a manag- 
ing partner whose authority to sign 
for the firm is limited to commercial 
transactions has power to sell part- 
nership realty. Morell v. Registrar, 
27 Porto Rico 114. (2) Where the 


‘ funds and intended to be used for partnership pur- 


members of the firm are not coOwners 
of its property because the property 
belongs to the legal entity, a sale of 
partnership realty must be made in 
the firm name. Silva y. Registrar, 
28 Porto Rico 164. 

75. Ruffner v. McConnell, 17 Ill. 
212, 68 AmD 362; Nichols v. Burch- 
am, 177 Mich. 601, 143 NW 647: Mc- 
Whorter v. McMahan, Clarke (N. Y.) 
400 [aff 10 Paige 386]. 

76. Brunson vy. Morgan, 76 Ala. 
593; Richardson v. Packwood, 1 
Mart. N. S. (la.) 290. See Guevara 
v. De Ocampo, 7 Philippine 104, 111 
(where the articles of a partnership 
vested the general manager with 
“special power and authority to mort- 
gage or sell the real property of the 
estate’). 

77. See Frauds, Statute of § 373. 
anes Del.—Little v. Hazzard, 5 Del. 


291. 

Ga.—Donaldson v. Kendall, Ga. 

DecwsPer Lee Dai. 

Petro he v. Zierlein, 4 Mo. 
Pa.—Snyder v. May, 19 Pa. 235. 
Tenn.—Napier Vv. Catron, 2 

Humphr. 534. \ 

79. Paton v. Baker, 62 Iowa 704, 


15 NW 586; Smith v. Tallahatchie 
County, 124 Miss. 36, 86 S 707; Bald- 
win vy. Richardson, 33 Tex. 16: See 
Keen v. Mear, [1920] 2 Ch. 574 (hold- 
ing that the statute providing that 
each partner’s acts are binding on 
the others does not override a pro- 
vision of the statute of frauds so 
as to make a sale of partnership real- 
ty by one partner binding on the oth- 
ers in the absence of the required 
agreement or memorandum). 

80. Young v. Wheeler, 34 Fed. 98; 
Nichols v. Burcham, 178 Mich. 601, 
143 NW 647; Chester v. Dickerson, 
54 N. Y. 1, 183 AmR 550; Rosen v. 
Rosen, 126 Mise. 87, 212 NYS 405. 
See Gordon vy. Holland, (Can.) 10 
DomLR 734, 23 WestLR 738, 4 
WestWkly 419 (holding that a sale 
in violation of a partnership agree- 
ment requiring the consent of all 
the members thereto is void as be- 
tween the partners, although valid 
as to an innocent purchaser). 

{a] Partner in firm dealing in 
real estate can make a binding execu- 
tory contract for the sale of partner- 
ship realty although title is not 
vested in him. Chester vy. Dickerson, 
54 N. Y. 1, 183 AmR 550. 

81. See cases supra notes 79, 80. 

82. Smith v. Tallahatchie County, 
124 Miss. 36, 86 S 707; Robinson v. 
Daughtry, 171 N. C. 200, 88 SH 252, 
AnnCas1918E 1186. 

83. Tinnin v. Brown, 98 Miss. 378, 
53 S 780, AnnCas1913A 1081. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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poses is in equity to be treated as personal assets of 
the partnership,** a partner may, as in the case of 
other property of the firm,®® bind his copartners by 
his contracts with reference thereto, made within 
the scope of the partnership business,®® as for ex- 
ample, in the ease of a sale for the payment of part- 
nership debts,§* or in the ease of land purchased to 
be dealt in as a commodity;**® and while his deed 
will not pass the legal title,S® the copartners may 
be compelled in equity to perfect the purchase.®° 

Effect of deeds as conveyance of individual inter- 
est. A partner’s unauthorized conveyance of firm 
realty is binding as to his own interest, although ti- 
tle was not held in his name.®! However, the indi- 
vidual conveyance of a partner conveys only the 
legal title to the interest held by the partner,®? and 
a deed made in the firm name to partnership real 
estate will convey the legal title only as to the inter- 
ests of the partners who actually execute it.°? 

Individual property of partner. Where property 
is sold by the partnership in the firm name, the buyer 
has implied authority to pay the purchase money to 
the partnership, although the property was that of 
the partners individually.°* 

[§ 324] (c) Choses in Action. A partner has im- 
plied authority to assign choses in action belonging 
to the firm, and. the bona fide assignee acquires a 
valid title under an assignment made by one partner 


in the firm name.°® However, such authority exists 
84. See supra § 198. 166° Px 26x, 
85. See supra § 322. lowa.—Randolph 
86. Rovelsky v. Brown, 92 Ala.| strong, 11 Iowa 515. 
522, 9 S 182, 25 AmSR 83; Davis v. 
Smith, 82 Ala. 198, 2 S 897; Paton| Ins. Co., 8 La. 285. 
v. Baker, 62 Iowa 704, 15 NW 586. Mass.—Quiner v. 


[a] Tllustration.— Wl» ere proper- 
ty is conveyed to one partner in pay- 


ment of a debt due the firm, with the 549, "28 AmD 372. 
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La.—Hermann v. Louisiana State 


eae Ins. Co., 10 Mass. 476. 
H.—Morse v. Bellows, 
But compare Hale 
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only where the assignment relates to a matter with- 
in the scope of the partnership business.°* Even 
where the choses in action are not owned by the 
partnership but, as in a law firm, are held only for 
collection, an assignment by one partner is binding 
upon the other.®* 

Assignment of individual interest. In the absence 
of estoppel, an action cannot be maintained on an 
assignment of the interest of one partner in a part- 
nership claim unsupported by proof of dissolution of 
the firm, or that the assenting partner’s interest was 
entire.®® : 

[§ 325] (d) Good Will.®® Unless restricted by 
statute,! it has been held that a partner in connec- 
tion with the sale of partnership property may, sub- 
ject to the general considerations as to the validity 
as to contracts in restraint of trade,” agree not to 
engage in a competing business,*® although it has also 
been held to the contrary that, while a partner may 
bind his copartner by a sale of the good will of the 
business, he cannot bind him by a contract not to 
go into the same business.t By express provision 
of the statute in some jurisdictions, one partner as 
such has no authority to dispose of the good will 
of a partnership business unless his copartners have 
abandoned the business to him or are incapable of 
acting.» Under such a statute an agreement by a 
partner in connection with the sale of the partnership 
assets, that the partnership shall not further engage 


[c] Where debts due firm secured 
by mortgage are assigned in pay- 
ment of a claim held by the assignee 
against the firm, the mortgage is car- 
ried with the debts secured thereby. 
pen eed App., 38 Pa. 231, 80 AmD 

{ Fo 


Bank v. Arm- 


Marblehead So- 


RaiNew Els Cross references: 


Assignment of choses in action see 


understanding that such partner 
shall sell it as soon as possible, a 
sale and conveyance thereof, by an 
agent to whom such partner has 
given a power of attorney to sell and 
convey, are valid, and bind the firm. 
Paton v. Baker, 62 Iowa 704,.15 NW 
586. 


87. Davis v. Smith, 82 Ala. 198, 
2s 897. 

88. Rovelsky v. Brown, 92 Ala. 
522, 9 S 182, 25 AmSR 83. 

89. See supra text and note 74. 

90. Davis v. Smith, 82 Ala. 198, 
7) absie TSS IG 

91. Ala.—Elliott v. Dycke, 78 Ala. 
150; Brunson v. Morgan, 76 Ala. 593. 

Ind.—Goddard v. Renner, 57 Ind. 
B32. 


La.—Calder v. Their Creditors, 47 
ae Ann: 346,16. S 352°" Willey vy. 
Carter, 4 La. Ann. 56. 

Me.—Smith v. Jones, 12 Me. 332. 

Miss.—Smith v. Tallahatchie ene 
ty, 124 Miss. 36, 86 S 707; .'Tinnin. v. 
Brown, 98 Miss. 378, eS 780, 


AnnCas1913A 1081; Walton v. Tus- 
ten, 49 Miss. 569. 
N. Y.—Van Brunt v. Applegate, 44 
N. Y. 544. 
Pa.—Garner’s App., 1 Walk. 438. 
Va. Jones v. Neale, 2 Patt. & H. 


Sede Crake Vo. Rapple, 22 Ont. 
Pa aicade of firm property see supra 
: us Brunson v. Morgan, -76 Ala. 
ee Tinnin v. Brown, 98 Miss. 378, 


53 S 780, AnnCasi1913A 1081. 
Acknowledgment for A eect ia! 
see Acknowledgments § 9 


94. Furois v. Grace, 48 Que. Su- 
per. 89. 
95. Ala.—Little v. Britton, 189 


Ala. 10,.66 S 694. 
Conn.—-Mills¢ v. Barber, 4 Day 428. 
Ga.—Whitehurst v. Brice, 14 Ga. 
A. 209, 80 SE 670. 
Ida.—Bates gv. Price, 30° Ida. 521, 


v. Nashua, ete, | R.2Cos, 60" NA Ee 333 
(holding that an assignment by one 
partner of the firm’s interest in 
bonds was void where without the 
scope of the business of the partner- 
ship and made without the knowl- 
edge or authority of the other mem- 
bers). 

N. J.—Sullivan v. Visconti, 69 N. 
INE O52 Sol AAS 38 Patil 68 IN: 1a 


L. 5438, 53 A 598]; Gerli v. Poide- 
bard Silk (Mfes Co., 67 Ni od. Live32, 
Si A401, 51> AniSR. e621. 30 uA 
61. 


N. Y.—Radt v. Rosenfeld. 20 Mise. 
312, 45 NYS 847 [aff 44 NYS 1128]; 
Allen vol Clark. (21 UN YS 3360 fare 
141 N. Y. 584 mem, 36 NE 345 mem]; 
Hverit- v. Strong, 7 Hill 585 [aff 5 
FAI hes. 

Oh.—Cincinnati Fourth Nat. Bank 
v. Flach, 2 OhS&CP 443, 1 OhNP 219. 

W. Va.—Clarke v. Hogeman, 13 W. 
Va. 718. 

Iing.—Marchant v. Morton, [1901] 
2K. B. 829. 

Ont.—Howell v. McFarland, 2 Ont. 
A. 31; Tebb v. Baird, 3 OntWN 952, 
3 DomLR 161. 

[a] Tllustrations.—(1) Assign- 
ment of debt with power of attorney 
to collect. Mills v. Barber, 4 Day 
(Conn.) 428. (2) Assignment — of 
judgment. Randolph Bank v. Arm- 
strong, 11 Iowa 515. (3) Assign- 
ment of insurance policy. Hermann 
v. Louisiana State Ins. Co., 8 La. 
285. (4) Transfer of firm book ac- 
counts. Cincinnati Fourth Nat. 

Bank v. Flach, 2 OhS&CP 409, 1 
OhNP 219. 

[b] Assignment of executory 
contract.—Under statutes making a 
partner a general agent of the firm 
and authorizing him to assign firm 
property, a partner’s assignment of 
the firm’s executory contract to pur- 
chase land has been held valid re- 
gardless of the firm’s insolvency. 
Milwaukee Land Co. v. Ruesink, 50 
Mont. 489, 148 P 396. 


Assignments § 9. 

Assignments for benefit of creditors 

see infra § 361. 

Transfer of, negotiable paper see in- 

fra § 351. 

96. Hudson v. McKenzie, 1 E. -D. 
Smith (N. Y.) 358; Vance v. Camp- 
are 8 Humphr. (Tenn.) 524. 

fa] Assignment for individual 

debt.—(1) A partner has no implied 
authority to assign choses of the 
partnership for payment of his in- 
dividual debt without the knowledge 
and consent of this copartner, and 
where the assignee is aware of the 
existence of the firm, such assign- 
ment is void in respect of the part- 
nership Hartness v. Wallace, 106 
INTC: 437, 11 SE 259. (2) It has even 
been held that such an assignment is 
void as to a nonassenting partner 
even though the assignee was not 
aware of the existence of the firm 
where circumstances are not such 
as to work an estoppel. Morgen- 
thaler v. Cohen, 108 Oh. St. 328, 132 
NE 730. 
Pierce v. Jarnagin, 57 Miss. 
Mills v. Pearson, 2 Hilt. (N. 
Y.) 16; Spencer v. Spencer, LE se NEO, 
83, 79 SE 291. 

99. Good will of firm: 
ay partnership asset see supra § 205. 

n: 

Change in membership of firm see 

infra § 577. 
Poet of partner see infra §§ 685— 
Dissolution of firm 


infra §§ 
868-872. 
Sale or other transfer of good will 
generally see Good Will §§ 7-24. 
1. See infra text and notes 5, 6. 
2. See Contracts §§ 410-432. 


see 


spi Gewirtz v. Abraham, 171 Ill. A. 
am Moreau v. Edwards, 2 Tenn. 
Ch. 3472 


5. See statutory provisions. 
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in the business, is void,® as is also such an agreement 
made with reference to the partnership business up- 
on the sale of individual property of the partner.’ 

[§ 326] (e) Disposing of Entire Property. Un- 
less it is otherwise provided by statute* a partner 
has implied authority to dispose of the entire per- 
sonal property of his firm, and if the transfer is 
made in the course of trade, that is, if it is a trans- 
fer incidental to the regular business of the firm, it 
is binding on all the parties in favor of a bona fide 
transferee.? A partner also has implied authority to 
sell or assign all of the firm personalty for the pay- 
ment of partnership debts!® in the absence of 
fraud,! and even though the firm be insolvent at the 
time,!? and this has been held to be true even where 
the sale is made without a copartner’s knowledge or 
consent,!* although he be at the place of business 
and might be consulted;1* but other courts have 
held that if any transfer of the entire effects is made 
without the consent of a copartner who is accessi- 
ble?® or with whom communication could easily be 
had,*® it is fraud upon the latter and may be avoided 
by him,!* although it be made to bona fide creditors 
of the firm.*® ae 

Where not in the course of trade, a partner has 
no implied authority to sell or transfer the entire 
property of the partnership,*® especially if the effect 
is to break up the firm?° or practically to terminate 
the business,?! or if there is no sufficient reason 
therefor,?? and such transfers have been held not 
to pass title as against a nonassenting partner?* or 
to be avoidable by him,?* although they are not sub- 
ject to attack by firm ereditors.?> 

Knowledge and good faith of purchaser. Where 
the purchaser knows both that the seller’s copartner 
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is absent and that the transaction is not in the reg- 
ular course of business,?® or that the sale has ac- 
tually been prohibited by one partner,”* he buys at: 
his peril. | 

‘ Statutory provisions. By express provision of the 
statutes in some jurisdictions, a partner as such has 
no power, unless his copartners have wholly aban- 
doned the business to him or are incapable of act- 
ing, to dispose of the whole of the partnership prop- 
erty at once or to do any act which would make it 
impossible to carry on the ordinary business of the 
partnership.?* Under such a statute the temporary 
absence of a partner from the state is not to be re- 
garded as rendering him ineapable of acting,?® nor 
of itself an abandonment of the business of the 
firm to his copartner.?° One whospurchases from a 
partner with knowledge. of the partnership or with 
facts sufficient to put an ordinarily prudent man on 
inquiry acquires no title to the interest of the other 
partners therein,*+ and the same has been held to be 
true, although the purchase is in good faith and 
without knowledge of any defect in the seller’s ti- 
tle.*? A horse kept and used by the partnership for 


‘breeding purposes is not “merchandise” within the: 


meaning of an exception in such a statute of prop- 
erty consisting entirely of merchandise.?? Where 
the partnership is formed for the purpose of deal- 
ing in cattle, one partner may sell all of the cattle 
owned by the partnership, such cattle being regarded 
as merchandise,?* and the purchaser will be pro- 
oe regardless of the bad faith of the selling part- 
ner.?° 

[§ 327] (3) Gifts. A gift of firm property by 
one partner is not valid as to the other partners’ in- 
terests if made against the will or without the assent, 


6. Kelly v. Pierce, 16 N. D. 234, ll. Graser v. Stéllwagen, 25 N. Y. 21. Osborne v. Barge, 29 Fed. 725; 
112 NW 995, 12 LRANS 180; Grif-| 315; Gianuso v. Weis, 195 NYS 279; | Drake v. Thyng, 37 Ark. 228; Bender 
fing v. Dunn, 23 S. D. 141, 120 NW | Pritchett v. Plater, 144 Tenn. 406,|v. Hemstreet, 12 Misc. 620, 34 NYS. 
890, 20 AnnCas 579. 232 SW. 961. 423; McGrath v. Cowen, 57 Oh. St. 

v. Nor- 12. Staats v. Bristow, 73 N. Y. 264. | 385. 49 NE 338. 


7. Kidder Equity Exch. 
Dy 


man, 42 S. 229 Ls) INW) W728; 5 13. Graser v. Stellwagen, 25 N. Y. 22. Steinhart v. Fyhrie, 5 Mont. 
ALR 1180. 315; Deckard v. Case, 5 Watts (Pa.) | 463, 6 P 367; Horton vy. Bloedorn, 37 
8. See infra text and notes 28-35. | 22, 30 AmD 287. Nebr. 666, 56 NW 321. i 
9. Ala.—Ellis v. Allen, 80 Ala. 515, 14. Mabbett v. White, 12 N. Y. 442. 23. McNair v. Wilcox, 121 Pa. 
2S 676; Halstead v. Shepard, 23 Ala. 15. Loeb v. Pierpoint, 58 Iowa 469, 437, 15 A 575, 6 AmSR 799 


558. 
Kan.—Williams v. Barnett, 10 Kan. 
455 : 


12 NW 544, 
16. 


43 AmR 122; 
v. Cowen, 57 Oh. St. 385, 49 NE 338. 


McGrath 24. _ McGrath v> Cowen, 57 Oh. St. 


385, 49 NE 338; Franklin Bank v. 


Ky.—United Min. Co. v. 
A Ky. 366, 192 SW 79. 

Mass.—Tapley v. Butterfield, 1 
Metce. 515, 35: AmD 374; Arnold v. 
Brown, 24 Pick. 89, 35 AmD 296. 

Miss.—Whitton v. Smith, Freem. 
237. 

Mo.—Keck v. Fisher, 58 Mo. 532; 
Clark v. Rives, 33 Mo. 579. 

INGE YE Staats vv. Bristow, “3. Nev 
264. 

Pa.—Deckard v. Case, 5 Watts 22, 
30 AmD 287. 

Tenn.—Pritchett v. Plater, 144 
Tenn. 406, 232 SW 961; Williams v. 
Roberts, 6 Coldw. 493. 

Eng.—Fox v. Hanbury, Cowp. 445, 
98 Reprint 1179. 

B. C.—McClary Mfg. 
land; 9) 3B. ‘C. 479: 

[a] That one partner was dissat- 
isfied with selling price does not 
show lack of authority in the sell- 
ing partner. Kubillus v. Ewert, 40 
Wash. 38, 82 P 147. 

[b] Sale for partner’s individual 
benefit is fraudulent. Williams v. 
Barnett, 10 Kan. 455. 

10. Anderson v. Tompkins, 1 F. 
Cas. No. 365, 1 Brock. 456; Graser 
v. Stellwagen, 25 N. Y. 315; Egberts 
v. Wood, 3 Paige (N. Y.) 517, 24 AmD 


Morton, 


Co. v. How- 


236; Pritchett v. Plater, 144 Tenn. 
406, 232 SW 961; Schneider v. San- 
som, 62 Tex. 201, 50 AmR 521; Dia- 


mond v. Gust, (Tex. Civ. A.) 206 SW 


366. 


Hunter v. Waynick, 67 Iowa 
555, 25 NW 776. 

17. Hunter v. Waynick, 
Loeb v. Pierpoint, 58 Iowa 469; 12 NW 
544, 43 AmR 122; Blaker v. Sands, 
29 Kan. 551; McGrath v. Cowen, 57 


Oh. St. 385, 49 NE 338. 
18. McGrath v. Cowen, supra. 
19. Ark.—Phcenix Ins. Co. v. Flee- 


nor, 104 Ark. 119, 148 SW 650. 

Colo.—Wilcox v. Jackson, 7 Colo. 
52d, 4 P966: 

Kan.—Blaker v. Sands, 29 Kan. 551. 

Mass.—Steele v. Estabrook, 232 
Mass. 432, 122 NE 562. 

Mo.—Cayton v. Hardy, 27 Mo. 536. 

N. Y.—Freeman v. Abramson, 30 
Mise, 101, 61 NYS 839. 

Sask.—Kay v. Chapman, 6 Sask. 
L. 69, 11 DomLR 726, 24 WestLR 80, 
4 WestWkly 448. 

fa] TIllustvation.—Where two per- 
sons were partners in the ownership 
of the furnishings of certain apart- 
ments, neither had implied authority 
to sell the whole without the consent 
of the other. Phoenix Ins. Co. v. Flee- 
nor, 104 Ark. 119, 148 SW. 650. 

{[b] After cessation of business.— 
A fraudulent transfer of the entire 
firm assets after the partnership busi- 
ness has closed is subject to the 
other partner’s equities. Halstead v. 
Shepard, 23 Ala. 558. 

20. Kimball v. Hamilton F. Ins. 
Co., 21 N. Y. Super. 495; McNair v. 
ee 121 Pa. 437, 15 A 575, 6 AmSR 


supra;. 


Williams, 1 OhNPNS 559. 


25. Franklin Bank v. Williams, su- 
pra. 
[a] Validity of sale as against 


subsequent levy.—Purchaser of all 
the property of a partnership under 
a bill of sale executed in the name 
of the partnership by one partner 
takes a good title to the property as 
against a creditor of the partnership: 
levying an execution subsequent to 
the execution of the bill of sale, al- 
though the nonassenting partner did 
not ratify until after levy. Sullivan 
v. Franklin Bank, 28 Oh. Cir. Ct. 813. 

26. Kay v. Chapman, 6 Sask. L. 69, 
11 DomLR 726, 24 WestLR 80, 4 West 
Wkly 448. 

27. Williams v. Roberts, 6 Coldw. 
(Tenn.) 4938. 

28. See statutory provisions. 

29. Carrie v. Cloverdale Banking, 
ete:,, Co5:90 Cal. 84,27 P 58: 

30. Carrie v. Cléverdale Banking, 
etc., Co., supra. 

31. Phillips v. Thorp, 12 Okl. 617, 
Moy ates 

32. Kotsakis v. Williamson, 172 
Mont. 158, 231 PP u04>) Dolly. Hen’ 
Ey Mercantile Co., 33 Mont. 80, 81 


33. Myers v. Moulton, 71 Cal. 498, 
12) Pe 5.05. 
34. Crites v. Wilkinson, 65 Cal. 


550, (4 F567. 
35. Crites v. Wilkinson, supra, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ee; 
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express or implied, of such copartners,*® even though 
it is binding as to the donor’s own interest;*? hence, 
the donee may be compelled to account therefor to 
the nonassenting partners,*® as a person taking a 
transfer of firm property from one partner in fraud 
of the others acquires no title thereto.*° 

[§ 328] (4) Warranties. One partner cannot 
bind his copartner to execute a deed with covenants 
of general warranty;*° but, upon the sale of per- 
sonal property of the firm by a partner, his warranty 


‘thereof will bind his copartners whenever such en- 


\ 


gagement is incidental to the particular contract. of 
sale, or has been assented to by them,*? or if they 
have received part of the proceeds, knowing of the 
warranty.*® An implied warranty of goods pur- 
chased for the partnership runs in favor of the firm, 
even though bought in the individual name of a part- 
ner.** 

[§ 329] f. Mortgages, Pledges, and Assignments 
as Security—(1) Mortgages of Realty. A partner 
cannot make a valid mortgage or deed of trust of 
his copartners’ interests in firm real estate without 
their assent or ratification,*® or circumstances estop- 
ping them to dispute it,*® even though the mortgage 
be made in the partnership name and to secure a 
pertnership debt;*? but in jurisdictions where eq- 
uity treats firm realty as personal property, equity 
will sustain a mortgage upon firm realty given by one 
partner to secure a past or future firm indebted- 
ness.*° A mortgage upon firm realty given by one 
partner with the knowledge and consent of the oth- 


PARTNERSHIP 


7 C.J.] 857 
ers ereates a valid lien thereon.*® So a mortgage 
executed by all of the members of the partnership 
is valid.°° A mortgage of partnership realty has 
been held valid where title was allowed to stand in 
the mortgaging partner’s name,°*! although the mort- 
gagee takes subject to a nonassenting partner’s right 
to redeem.*? 

Individual interests of partners. An unauthor- 
ized mortgage of firm realty will bind the interest 
of the mortgaging partner,®* such interest being his 
share of what remains of partnership assets after 
the payment of partnership debts and the discharge 
of the liabilities of the partners inter sese,>* but it 
imposes no lien upon the partnership realty mort- 
gaged.-> A partner’s mortgage of his own interest 
imposes no actual lien upon the real estate of the 
firm,®® even under the doctrine of equitable conver- 
sion of firm realty into personalty.°’ Where one 
partner has become the equitable owner of the firm 
realty, he may mortgage it, even though the legal 
title stands in the name of the partnership.®® <A 
mortgage of the property of the partnership and 
property standing in the name of the individual 
members thereof, which was bought for the firm, does 
not affect property bought and owned by the indi- 
vidual members for individual purposes.°® 

[§ 330] (2) Chattel Mortgages. The power of 
one partner to bind firm property by a chattel mort- 
gage given to secure a firm debt, without the con- 
sent of his copartners, is generally recognized,®° al- 
though an exception has been recognized in the ease 


86. Daniel v. Daniel, 9 B. Mon. IN J.J ones. va "Davis, (Ch) 25) Aly Ava383 Sw wai2: 
(Ky.) 195; Leonard v. Cleburne Roll- | 370. 53. U. S.—Union Bank v. Kansas 
er Mills Co., (Tex. ‘Commn. A.) 239 Tex.—Weir Plow Co. v. Evans, | City Bank, 136 U. S. 223, 10 SCt 1013, 
SW 605 [rev (Civ. A.) 229 SW 605]. (Civ. A.) 24 SW 38. 34 L. ed. 341. 

[a] A gift of a house and lot to Wis.—Wilson v. Hunter, 14 Wis. Ga.—Cottle v. Harrold, 72 Ga. 830; 
an employee by one partner was not] 683, 80 AmD 795. Printup v. Turner, 65 Ga. 71; Sut- 
binding on the others where they had live v. Jones, 61 Ga. 676; Blakely 


no knowledge thereof. Leonard v.|A. 271 
Cleburne Roller Mills Co., (Tex. Civ. [a] 
A.) 229 SW 605 [rev on other grounds 
(Commn. A.) 239 SW 605]. 


See Greenleaf v. Feinberg, 210 Ill. 


An oral ratification has been 
held sufficient for this purpose. 
tional Citizens’ Bank v. McKinley, 129 


First Nat. Bank v. Wade, 05 Ga. A. 
132, 102 SE 836. 
108 La, 296, 


La.—Kahn v. Becnel, 
32 S 444; Baker vy. Lee, 49 La. Ann. 


Na- 


87. Leonard v. Cleburne Roller] Minn. 481, 152 NW 879. 874, 21 S 588. 

Mills Co., supra. 46. Thomson v. Mylne, 11 Rob. N. H.—Weeks v. Mascoma Rake 
38. Lobdell v. Slawson, 90. Mich. | (lia.) 349; Hardin.v. Dolge, 46 App. | Co., 58 N. H. 101. 

201, 51 NW 349. Div. 416, 61 NYS 753. Eng.—Watts v. Driscoll, 82 L. T. 
39. Gill v. Crosby, 63 Ill. 190. 47. Printup v. Turner, 65 Ga. 71; | Rep. N. S. 255 [aff [1901] 1 Ch. 294] 
40. Ruffner v. McConnell, 17 Ill. | Sutlive v. Jones, 61 Ga. 676. 54. Conn.—Beecher y. Stevens, 43 

212, 62 AmD 362, 48. Long v. Slade, 121 Ala. 267, | Conn. 587. 

41. Ga.—Drumright v. Philpot, 16 | 26 S 31; Baldwin v. Richardson, 33 Minn.—National Citizens’ Bank v. 

Ga. 424, 60 AmD 738. Tex 26" ey, 129 Minn. 481, 152 NW 879. 
Ill.—Kemp v. Miller, 46 Ill. A. 213. [a] To prevent the sacrifice of the Y.—Tarbel v. Bradley, 7 AbbN 


Y.—Cookingham v. Lasher, 38 


real estate of a firm, a partner may 


Ges 273 [aft 865UN. Ye 2800: 


Barb. 658 [aff 1 Abb. Dec. 436, 2] secure a firm debt by giving a deed Oh. meee 4 Nat. Bank v. Sawyer, 
Keyes 454, 31 HowPr 637 note]; | of trust of such real estate, in a ju- | 38 Oh. Boo). 
Sweet v. Bradley, 24 Barb. 549. risdiction where the realty is treat- Eng. Suhre hell v. Maclure, 10 App. 


N. C.—Powell v. Flowers, 151 N. C. 
140, 65 SE 817. 


344. 

[a] Ilustration.—A warranty of 
genuineness of signatures on a note 
owned by the firm and sold by one 
partner is binding on the firm. Er- 
ringer v. Miller, 3 Phila. (Pa.) 344. 

42. BEdwards v. Dillon, 147 Ill. 14, 
35 NE 135, 37 AmSR 199 [aff 48 Ill. 


Miller, 3 Phila. 


A. 475]. 

43. .Chestnut v. Ohler, (Ky.) 112 
Sw 1101. 

44. Kefauver v. Price, 136 Ark. 


342, 206 SW 664. 

45. U. S.—McGahan v. Rondout 
Bank. 56" Ue. clon, howsCe oAT) 39 
L. ed. 403; Union Bank v. Kansas 
City Bank, 136 U. S. 223, 10 SCt 1013, 
34 L. ed. 341. 

Ark.—Greer v. Ferguson, 56 Ark. 
324, 19 SW 966. 

Ga.—Cottle v. Harrold, 72 Ga. 830; 
Printup v. Turner, 65 Ga. 71; Sutlive 
v. Jones, 61 Ga. 676. 

Ky.—Ely v. Hair, 16 B. Mon. 230. 

La.—Kahn v. Becnel, 108 La. 296, 


32 S 444; Baker v. Lee, 49 La. Ann. 
874, 21 S 588; . Seawell v. Payne, 5 
La. Ann 255. 


Nev. —Arnold v. Stevenson, 2 Nev. 
234, 4 
# 


ed as personalty, for the purpose of 
paying firm debts. Breen v. Richard- 
son, 6 Colo. 605. 

49. Schwab Clothing Co. v. 
Claunch, (Tex. Civ. A.) 29'SW 922. 

[a] Property conveyed to firm by 
firm name.—Schwab Clothing Co. v. 
Claunch, (Tex. Civ. A.) 29 SW 922. 

{[b] Provisions as to taxes, assess- 
ments, and foreclosure costs, con- 
tained in an authorized deed signed 
by only one partner, bind the other 
members and are properly included in 
a foreclosure decree. Greenleaf v. 
Feinberg, 210 Ill. A. 271. 

{c] Formally defective mortgage 
executed by one partner to secure 


firm debts may be sustained as an’ 


equitable mortgage, Payne v. Wil- 
son, 74 N. Y. 348. 

50. Bosler v. Sealfon, 82 Pa. Su- 
per. 254. 

51. Chittenden v. German-Ameri- 


can Bank, 27 Minn. 143, 6 NW 7738; 
Tarbell v. West, 86 N. Y. 280. 

[a] Mortgage with distress clause 
by legal owner has been held valid as 
against an unknown partner whose 
only claim to possession when the 
mortgage was executed was as tenant 
at will. Mason v. Parker, 16 Grant. 
Ch. (Ont.) 230. 

52. Caviness v. Black, (Tex. Civ. 


Cas. 32/5: 
55. Tarbel v. Bradley, 7 AbbNCas 
273 [aff 86 N. Y. 280]. 


56. Tarbell v. Bradley, supra. 

57. Tarbell v. Bradley, supra. 
ke Seaman v. Huffaker, 21 Kan. 

fal Mortgagee’s quitclaim deed.— 


Where a quitclaim deed was executed 
by only one member of the mortgagee 
partnership but was sanctioned by 
the other, it was a valid and binding 
release of the partners’ mortgage 
liens on the land. Rabb v. Kluge, 208 


VAS eorhes 

59. Wade v. Martin, 157 Ala. 215, 
47 S 340. 

60. U. S.—Union Nat. Bank yv. 


Kansas City Bank, 136 U. S. 223, 10 
SCt 1013, 34 L. ed. 341; Meriwether- 
Graham-Oliver Co. v. Bank of Com- 
merce, 290 Fed. 439; Settle v. Har- 
gadine-McKittrick Dry-Goods Co., 66 
Fed. 850, 14 CCA 144. 

Ark.—O’Neal v. Judsonia State 
Bank, 111° Ark. 589, 164 SW 295; 
Jacks v. Greenhaw, 105 Ark. 615, 152 
SW 160; Honey Grove First Nat. 
Bank v. Bedingfield, 83 Ark. 109, 102 
ma 683; Gates v. Bennett, 33 Ark. 

Ga.—Phillips v. Trowbridge Furni- 
ture Co., 86 Ga. 699, 18 SE 19; Den- 
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of a member of a nontrading firm.** 
plies especially where the mortgaging partner has 
entire management of the business,°? or has been 
given a power of attorney to act for the firm.*? 
has been held, however, that, where the members of 
the firm are present, they must be consulted,®* and 
that one partner cannot, over the protest of another, 
mortgage the firm’s assets for the firm’s benefit.°° 
The insertion of an individual claim of the partner 
among the debts secured will not invalidate the mort- 
gage as to bona fide creditors secured.®® 

This power to mort- 
gage has been held to include the right to mortgage 
all of the chattels,°7 especially where the firm is 
insolvent,®* even though such action necessarily re- 
sults in putting an end to the partnership business.°® 
Where, however, the partner converts the proceeds 
of a mortgage of the entire assets to his own use, 
the mortgage has been held effective only as a lien 
on the mortgaging partner’s interest.’° 


Mortgage of entire assets. 


ee v. Hannah, 12 Ga. A. 494, 77 SE 

TIll.—Nelson v. Wheelock, 46 Ill. 25. 

Ind.—McCarthy v. Seisler, 130 Ind. 
63, 29 NE 407. 

Iowa.—Letts v. McMaster, 83 Iowa 
449, 49 NW 1035; Citizens’ Nat. Bank 
v. Johnson, 79 Iowa 290, 44 NW 551. 

Mass.—Patch v. 
len 102; Tapley v. Butterfield, 1 
Metc. 515, 35 AmD 374. 

Mich.—Beckman vy. Noble, 115 
Mich. 523, 73 NW 803; Robards v. 
Waterman, 96 Mich. 233, 55 NW 662; 
Sweetzer v. Mead, 5 Mich. 107. 

Mo.—Keck v. Fisher, 58 Mo. 532; 
Rogers v. Gage, 59 Mo. A. 107; Holt 
vy. Simmons, 16 Mo. A. 97. 

N. Y.—Welles v. March, 30 N. Y. 
344; McClelland v. Remsen, 3 Abb. 
Dec. 75, 3 Keyes 455 [aff 36 Barb. 
627, 14 AbbPr 331, 23 HowPr 175]; 
Cohen v. Miller, 46 Misc. 106, 91 NYS 
345; Neer v. Oakley, 2 NYS 482; 
Nealis. v. Adler, 4 NYSt 30, 19 
AbbNCas 385 [rev 3 HowPrNS 209]. 

N. C.—Odom. v.. Clark,: 146) N.C. 
544, 60 SE 513;° McNeal Pipe, etc., 
Co. v. Woltman, 114 N. C. 178, 19 SE 
109. 

Oh.—Wenham v. Campbell, 4 Oh. 
Dec. (Reprint) 122, 1 ClevLRep 47. 

Or.—Goicochea v. Guerricagoitia, 98 
Ore) 20 193) P9255 Aramburniive 
Guerricagoitia, 98 Or. 258, 193 P 922; 


Hembree v. Blackburn, 16 Or. 153, 
IS) 42 (fey 

Tex.—Miller v. McCord, (Civ. A.) 
159 SW 159; Watts v. Dubois, (Tex. 


Civ. A.) 66 SW 698. 

Wash.—West Coast Grocery Co. v. 
Stinson, 13. Wash. 255, 43 P 35. 

W. Va.—Scrugegs yv. Burruss, 25 W. 
Va. 670. 

Wis.—Rock v. Collins, 99 Wis. 630, 
75 NW 426, 67 AmSR 885; Hagen v. 
Campbell; 78 Wis. 572, 47 NW 179, 23 
AmSR 422; Woodruff v. King, 47 
Wis. 261, 2 NW 452. 

Eng.—Ex p. Bosanquet, De Gex 
432; Ex p. Howden, 2 Mont. D. & De 
G. 574. 

Alta.—Western Commercial Co. v. 
Murr, 29 WestLR 495. 

B. C.—McClary Mfg. Co. v. How- 
land, 9 B. C. 479. 

Ont.—Paterson v. Maughan, 39 U. 
Cri@. By 371. 

See Clay v. Greenwood, 35 Nebr. 
736, 53 NW 659 (holding that, re- 
gardless of whether one partner’s 
mortgage was binding as to firm 
property, a third person who had 
furnished the money for the purchase 
of the property by the firm had a 
lien on the property to that extent). 

[a] A formally defective mort- 
gage to secure firm debts may be 
sustained as an equitable mortgage. 
Kennedy v. National Union Bank, 23 
Hun (N. Y.) 494. 

{[b] Where one partner procures 


Wheatland, 8 Al-, 


PARTNERSHIP 
The rule ap- 


It 


gage, when not 


the other’s execution of a mortgage, 
it is binding, although otherwise un- 
authorized. Byrd v. Perry, 7 Tex. 
Civ. A. 378, 26 SW 749. 

[ec] Partnex’sapproval of mort- 
gagee’s acts in assisting in the man- 
agement and disposition of mort- 
gaged sheep binds both partners. 
Ee v. Buckley, 65 Utah 501, 243 
P96 


61. Gordon v. Marburger, 109 
Wash. 496, 187 P 354. 
[a] Illustration.—The working 


member of a nontrading partnership 
to grow potatoes could not bind the 
firm by his individual act in borrow- 
ing money for it and encumbering 
its property. Gordon v. Marburger, 
109 Wash. 496, 187 P 354. 

62. Keller v. Smith, 20 Tex. Civ. 
A. 314, 49 SW 263. 

{a] A managing partner has im- 
plied authority to givea chattel mort- 
gage as security for a firm debt, 
even though such mortgage is to be 
regarded as an assignment for the 
benefit of creditors. McClary Mfg. 
Co. v. Howland, 9 B. C. 479. 

63. Morris v. Hubbard, 14 S. D. 
525, 86 NW 25. 

64. Williams vy. Gillespie, 30 W. 
Va. 586, 5 SE 210. 

65. H. Y. McCord Co. v. Callaway, 
109° ‘Gar 796, 35 SHiplATLs Bidelity 
Banking, ete., Co. v. Kangara Valley 
Tea Co., 95 Ga. 172, 22 SE 50. 

66. Walker v. White, 60 Mich. 427, 
27 NW 554. 

67. Union Bank v. Kansas City 
Bank, 136 U. S. 223, 10 SCt 1013, 34 
L. ed. 341; Settle v. Hargadine-Mc- 
Kittrick Dry Goods Co., 66 Fed. 850, 
14 CCA 144; Honey Grove First Nat. 
Bank v. Bedingfield, 83 Ark. 109, 102 
SW 683; Letts v. McMaster, 83 Iowa 
449, 49 NW 1035. 

[a] Mortgaging all chattels with- 
out consent of accessible partner.— 
“There has been some diversity of 
opinion upon the question whether 
one partner may, without the con- 
sent of his copartner who is acces- 
sible for consultation, mortgage the 
entire firm property to secure a firm 
debt, when the effect of the mort- 
gage would be to practically termi- 
nate the business of the firm, al- 
though the weight of opinion seems 
to favor the validity of such a mort- 
gage.’”’ Rock v. Collins, 99 Wis. 630, 
637, 75 NW 426, 67 AmSR 885 (per 
Winslow, J.). 

68. Horton vy. Bloedorn, 37 Nebr. 
666, 56 NW 321. 

69. Letts v. McMaster, 
449, 49 NW 1035. 

70. Longley v. Sperry, 
Eq. 5387, 66 A 1062, 


U2 Na Js 


pate Fromme v. Jones, 13 Iowa 
[al Effect of provision authoriz- 


ing partnership to continue business. 


83 Iowa 


‘ > wey 


[§ 330 


Mortgage of partner’s interest. Authority to 
mortgage the whole of the partnership chattels as 
security for a partnership debt carries with it the 
right of the partner to mortgage his own interest 
for such purpose.’ 

Mortgage to secure individual debts. 
partner cannot, without consent, apply partnership 
property to the payment of his individual debts,‘* 
he eannot abridge the rights of firm creditors’? or 
of his partners’* by giving an unauthorized mort- 
gage of partnership chattels as security for such 
debts, even though the mortgagee acts under the be- 
lief that the goods are those of the mortgaging part-~ 
ner;7® hence, the mortgagee of such a share takes 
subject to all the equities of the nonassenting part- 
ners’® and of the firm creditors‘ 


Since a 


Such a mort- 
objected to by the copartners of 


the mortgagor or by firm ereditors, is good after 
dissolution of the firm.7§ 
sence of fraud, mortgage its property to secure the 


The firm may, in the ab- 


—A provision in a chattel mortgage 
covering a partner’s interest in the 
partnership, authorizing the firm ta 
continue business, will not invalidate 
the mortgage. In re Cutler, 204 Iowa 
oe 212 NW 5738, 217 NW 448, 54 ALR 


72. Payment of individual debts 
see infra § 387. nde 


73. See infra § 

74. U. S.—Kirby v. McDonald, 70 
Fed. 139, 17 CCA 26. 

Ala.—Thomason vy. Silvey, 123 Ala. 
694, 26 S 644. 

Ida.—Gold Fork Lumber Co. _ v. 
Sweany, ete... Co, 5, dda, 2abea205 
P 554. 

Ill._— Smith v. Andrews, 49 Ill. 28. 

Ind.—Deeter v. Sellers, 102 Ind. 
458, 1 NE 854. : 

Mo.—Sedalia Nat. Bank v. Cassidy 
Bros. Live Stock Commn. Co., 109% 
Mo. A. 249, 84 SW 142. 

[a] Priority of partner’s indem-. 
nity lien.—Where, under the part- 
nership contract, one partner is to 
have a lien upon firm property as 
indemnity for any liability he may 
incur as surety for the other, a sub- 
sequent mortgage by the latter of 
his interest in the partnership prop- 
erty will be postponed in favor of 
the lien created, by the stipulation. 
Lewis v. Harrison, 81 <Ind., 278: 

75. Lance v. Butler, 1385 N. C. 419, 
47 SE 488; Western Nat. Bank y. 
Walker, (Tex. Civ. A.) 206 SW 544; 
ee Tom v. Wong Sing, 18 OntWN 

76 Uz. S.—Meriwether-Graham- 
Oliver Co. v. Bank of Commerce, 290 
Fed. 439. 

Ala.—Sloan v. Wilson, 117 Ala. 583, 
23 S 145. 


Ga.—Taylor v. McLaughlin, 120 
Ga. 703, 48 SE 208; Blakely First 
Nat. Bank v. Wade, 25 Ga. A. 132, 
102 SE 836. - 


Ill.— Smith v. Andrews, 49 Ill. 28. 

Iowa.—Schwanz v. Farmers’ Co-op. 
Co., 204 Iowa 1273, 214 NW 491, 55 
ALR 644; Malvern Nat. Bank v. 
Halliday, 195 Iowa 734, 192 NW 843; 
Clapp v. Adams, 143 Iowa 697, 121 
NW 44. 

N. J.—Longley v. Sperry, 72 N. J. 
Eq. 587, 66 A 1062: 

R. I.—Patterson v. Atkinson, 20 R. 
TRLOR se SiS WA 6S 2a 

Tex.—Ft. Worth Nat. Bank v. 
Daugherty, 81 Tex. 301, 16 SW 1028; 
Goode v. McCartney, 10 Tex. 193. 
ape ee ey, v.. Hutton, L. R. 3 Ch. 


77. See infra § 435. 

78.2 Bt. 1) Worth \ Natcy Banksy: 
Daugherty, 81 Tex. 301, 16 SW 1028; 
Watts v. Driscoll, [1901] 1 Ch. 294. 

{a] Priority of mortgage of part- 
ner’s interest over subsequent mort- 
gage to partner.—A mortgage on a 
partner’s undivided interest in the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Lt 


sis 


a 


aa 


§§ 330-332] 


payment of a copartner’s individual debt.7® 

Change in person of mortgagor. It seems that a 
mortgage by the partners to secure future advances 
can inure to secure advances made after the admis- 
sion of a new member to the firm;®° yet it has been 
held that such a mortgage cannot inure to the part- 
ners’ successors after the firm’s dissolution.’+ 

Execution and delivery. In the absence of a con- 
trary statutory requirement’? the signature of a 
partnership mortgage may be in the name of one of 
the partners,** or in the firm name®‘ or the individ- 
ual names of the members,*® although it has been 
held to the contrary that a mortgage executed by 
one partner in his individual name passes no title.°® 
Where, however, a statute requires that a chattel 
mortgage be signed by all the partners in order to 
be valid,** a mortgage will convey no interest. what- 
soever if not so executed,** except where signed 
pursuant to a power of attorney.®® The fact that 
an authorized chattel mortgage executed by one 
member in the firm name is under seal does not 
make it any the less binding upon the other part- 
ners where seals are not required for such instru- 
ments,°°® as the seal will be treated as superfluous.®? 
A mortgage, made by one partner without the knowl- 
edge and consent of the other, which is delivered 
after dissolution of the firm, still without the knowl- 


property of a firm consisting of two | 462; 
members will have priority as to one 
half the proceeds of the entire stock 
over a mortgage on the entire stock, 


given subsequently by such partner 


WestLR 945. 
91. 
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Tapley v. Butterfield, 1 Metc. 
(Mass.) 515, 35 AmD 374; 
Commercial Co. v. Murr, 


Davis v. Turner, 120 Fed. 605. 


[47 C.J.] 859 


edge and consent of the copartner, is invalid.°? 

TS 331] (3) Pledges and Assignments. In the 
absence of fraud®? or statutory inhibition,®* one 
partner may, without the consent of the other, 
pledge®® or assign®® any or all®? of the personal 
property of the ‘firm to secure firm debts, whether 
such debts be antecedent or are thereafter to be con- 
tracted.®’ It has been held that, under proper cir- 
cumstances, this authority exists even after dissolu- 
tion of the firm;®® and that the right of an equita- 
ble mortgagee of firm property is not altered by the 
subsequent dissolution of the partnership.t On bor- 
rowing money, a partner also has authority to give 
an indorser of the note such personal security as the 
firm may have to give.2 He has no implied author- 
ity, however, to pledge or assign firm property as 
security for his individual debts,’ except as to the 
extent of his interest in such property,* and even 
in such a case he cannot, as against his partners, 
give a specific lien upon his interest to the exclu- 
sion of partnership creditors who have not acquired 
such a lien,® although it has been held that he can 
do so where he has been intrusted with the posses- 
sion of partnership goods for the purpose of sale;° 
and the partners may be estopped from questioning 
his authority." 


[§ 332] g. Collections, Payments, Settlements, 


v. Hollinshead, 4 B. & C. 867, 10 ECL 
836, 107 Reprint 1281, 19 ERC 411. 
[a] Evidence held insufficient to 
show copartner’s interest included 
in mortgage by one partner. .Marsh- 


Western 
(Alta.) 29 


to the retiring partner to secure the 
purchase price of the latter’s inter- 
est. Burdette v. Woodworth, 77 lowa 
144, 41 NW 598. 

79. See infra § 431. 

80. Lawrence v. Tucker, 23 How. 
(U. S.) 14, 16 L. ed. 474. 

81. Monnot v. Ibert, 33 Barb: (N. 
a ee 

82. See infra text and note 88. 

83. Citizens’ Nat. Bank v. John- 
son, 79 Iowa 290, 44 NW 551; Goi- 
cochea v. Guerricagoitia, 98 Or. 270, 
193 P 925; Aramburn v. Guerrica- 
goitia, 98 Or. 258, 193 P 922. 

[a] A mortgage signed by only 
two members of the firm, without 
showing that they were members of 
the firm, but the body of which de- 
clared it to be made by “F. J., a mem- 
ber of the firm,” etc., a third member 
consenting to the mortgage, was held 
valid. Citizens’ Nat. Bank v. John- 
son, 79 Iowa 290, 44 NW 551. 

84. Davis v. Turner, 120 Fed. 605, 
56 CCA 669; Greiss v. Wilkop, 12 Oh. 
Cir. Ct. 481, 5 Oh. Cir. Dec. 544; Goi- 
cochea v. Guerricagoitia, 98 Or. 270, 
193 P 925; Aramburn v. Guerricagoi- 
tia, 198 Or. 258, 193-.P 922. 

[a] Partner’s name as firm name. 
—wWhere partners adopted as a firm 
name the name of one of the mem- 
bers and transacted business in his 
name, a chattel mortgage on firm 
property for firm purposes, executed 
by that partner in his own name 
without the knowledge or consent of 
his copartner, bound the latter. Jov- 
lin First Nat. Bank v. Carter, (Mo. 
A.) 243 SW 234. 

85. Davis v. Turner, 120 Fed. 605, 
56 CCA 669: Greiss v. Wilkop, 12 Oh. 
Cins iCt, 481, Oh. Cirl. Dec,’ ),544; 
Goicochea v. Guerricagoitia, 98 Or. 
270, 198 P 925; Aramburn v. Guer- 
ricagoitia, 98 Or. 258,5193 P 922. 

86.- Clark v. Houghton, 12 Gray 
(Mass.) 38. 


87. See statutory provisions. 
88. Ridgely v. First Nat. Bank, 75 
.Fed. 808, Lellman v. Mills, 15 Wyo. 


149, 87.P 985. 

89. Boswell v. Laramie First Nat. 
Bank, 16 Wyos 161, 92 P 624, 93 P 
661. 

90. Davis v.' Turner, 120 Fed. 605, 
56 CCA 669; Hawkins v. Hastings 
Bank, 11 F. Cas. No. 6,244, 1 Dill. 

¥ 


Western Commercial 
(Alta.) 29 WestLR 945. 


56 CCA 669; 
Co. v. Murr, 


92. Meyer v. Michaels, 69 Nebr. 
138, 95 Nw 63, 97 NW 817. 
93. Holt v. Simmons, 16 Mo. A. 


97; Mabbett v. White, 12 N. Y. 442. 

94. See statutory provisions. 

[a] Property essential to busi- 
ness.—Under Civ. Code § 2430, speci- 
fying authority of. a partner, one 
member of a firm cannot assign lease- 
‘hold premises, or other operating as- 
sets without which the business can- 
not be earried on, and such attempted 
transfer is a fraud on the noncon- 
senting partner, and, as to the lat- 
ter’s interest, void as against a pur- 
chaser with notice. Moropoulos v. C. 


H. & O. B. Fuller Co., 186 Cal. 679, 
200 P 601. 

95. Fla.—Taylor v. Dauthry, 75 
Flay 31.9). TSS) 26T: 

Ga.—Redd v. Lathem, 32 Ga. A. 
214, 123 SE 175. 

Md.—Harris v. Baltimore, 73 Ma. 
22,0 17 A, OH0465) (20, 0A TIA 985 625 
AmSR 565, 8 LRA 677. 

Mo.—Asadorian v. Sayman, 233 SW 


467; Clark v. Rives, 33 Mo. 579; Holt 
v. Simmons, 16 Mo. A. 97. 

N. J.—Galway v. Fullerton, 17 N. 
J. Eq. 389 

N. Y.—Welles v. March, 30 N. Y. 
344; Mabbett v. White, 12 N. Y. 442° 
Nealis v. Adler. 4 NYSt. «30,4 29 
AbbNCas 385. 

Eng.—Tupver v. Haythorne, Gow 
135 note. 5 ECL 894, 171 Reprint 863. 

[a] Illustration.—Where two were 
associated in the business of rais- 
ing vegetables, and the one attending 
to financial affairs borrowed money 
and gave the lender full disposal 
of all crops shipped to commission 
merchants until he was paid in 
full, the lender had the right of 
possession of a carload of vegetables 
as against the other partner. Taylor 
vy. Dauthry, 75 Fla. 319, 78 S 267. 

96. George v. Tate, 102 U. S. 564, 
26 L. ed. 232; Morrison v. Menden- 
hal], 18 Minn. 232; McClelland v. 
Remsen, 3 Abb: Dec. (CON. 'Y.) 74; 93 
Keyes 454, 3. oTranser.. A... 182; 5 
AbbPrNS 250 {aff 86 Barb. 622, 14 
AbbPr 331, 23 HowPr 175]; Kiesel- 
stein v. Shoebel, 110 NYS 907. 

97. Clark v. Rives, 33 Mo. 579; 
Mabbett v. White, 12 N. Y. 442; Reid 


all v. Maclure, 10 App. Cas. 325. 
88. Welles v. March, 30 N. Y. 344. 
[a] A mortgage to a firm may be 
assigned ‘by one of the members 
thereof as security for partnership 


debts. Morrison vy. Mendenhall, 18 
Minn. 232. 

99. Butchart v. Dresser, 10 Hare 
453, 44 EngCh 438, 68 Reprint 1004 


[app dism 4 De G. M. & G. 542, 53 
InngCh 424, 43 Reprint 619). 

[a] Illustration.—Where the firm 
had contracted to buy shares of 
stock, and then dissolved before the 
shares were paid for, one member, 
even after dissolution, could pledge 
such shares to raise money to com- 
plete the payment. Butchart v. Dres- 
ser, 10 Hare 453, 44 EngCh 438, 68 
Reprint 619 [app dism 4 De G. M. & 
eioy 53 EngCh 424, 43 Reprint 

Implied authority to bind firm, 
after dissolution, by negotiable pa- 
per see infra § 804. 

1. Ex p. Booth, 2 Deac. & C. 59. 

2. Hopkins v. ‘Thomas, 61 Mich. 
28 NW 147. 
3s U. S.—Blair v. 
WO OOO AL O72 OF 
nett, 51 Fed. 693. 

Cal—Richlin v. Union pen etc., 
Cor, Loe Cale 296 2400) 73 

Ky.—Brooks-Waterfield a v. Car- 
penter, 53 SW 40, 21 KyL 851. 

N. Y.—Livingston v. Roosevelt, 4 
Johns. 251, 4 AmD 273. 

ot eae 


Pa.—Stockdale v. Ullery, 
Va.—Liberty Sav. Bank v. Camp- 


Harrison, 57 
Claflin v. Ben- 


486, 78 AmD 440. 


bell, 75 Va, 534. 
Eng. —Wilkinson v. Eykyn, 14 L. 
Te Rep. Ni S: 158 Snaith. vaseure 


ridge, 4 Taunt. 684. 128 Reprint 499. 
Blair v. Harrison, 57 Fed. 257, 
6 CCA 326; Claflin v. Bennett, 51 Fed. 
693; Sloan v. Wilson, 117 Ala. 583, 
145; Rainey v. Nance, 54 Ill. 29. 
5. Rainey v. Nance, supra. 
6. ree on v. McBean, 30 Can. 
2 Sandf. Ch. 


(N. Y.) 359; Buchanan v. People’s 
Bank, (Tenn. Ch. 7A.) 52-—"Siwe 2075 
Liberty Sav. Bank v. Campbell, 75 
Va. 534; Ex p. Darlington Joint-Stock 
Banking Co., 4 De G. J. & S. 581, 69 
EngCh 445, 46 Reprint 1044, "See 
also Watts v. Driscoll, [1901] 1 Ch. 


7. Day v. Perkins, 


860 [47 C.J 


and Releases**—(1) Payment to One Partner. 
Every partner has implied authority to receive pay- 
ment of firm debts, in the absence of an agreement to 
and when such an agreement exists, 
it does not affect the firm debtor without notice 
thereof,?° although a debtor with notice is bound by 
This implied authority to receive payment of 
firm debts results from each partner’s general agency 
for the firm,'? and payment to a partner satisfies the 
debt, even though such partner afterward misapplied 
the funds received,t® unless the payment was made 
with knowledge of the intent to misapply it.*+ 
less if is usual and customary, or unless he has the 
express or implied consent of his copartner, a part- 
ner has no authority to receive payment in prop- 
erty,’ and when payment is in land, a deed of con- 
veyance made to one partner individually does not 
satisfy the debt as to the others.?® 

A debtor who has expressly agreed for a valuable 
consideration to pay a partner’s share of the debt 
to him is not discharged by paying the entire debt to | apply 


the contrary ;° 


eo 


another partner.** 


294 (holding that, where one part- 
ner knows of a previous assignment 
by the other, an agreement between 
them for a dissolution upon the terms 
of the assigning partner’s share be- 
ing purchased by the other is not 
binding on the assignee). 

8. Right of partner to administer 
firm affairs after dissolution see in- 
ate § 796. 

Ala.—Little v. Britton, 189 Ala. 
10." 566 S 694; Greek-American Prod- 
ice ‘Co. “Vv; Pappas, 9 Ala. Av 311, 63 
Dito S02 MCE Cyc]. 

Conn.—Noyes v. New Haven, etc., 
RA Oo 30. Conn 1: 

Ga.—Brady v. J. E. Phillips Mule 


Co., 27 Ga. A. 444, 108 SE 809. 
iMi—HMeartt v..-Walsh, (5 Din' 200: 
12 AmD 


Gregg v. James, 1 Ill. 1438, 
151 


Ind.— Yandes v. Lafavour, 2 Blackf. 
371. 


Kan.—Bigelow v. Henniger, 33 


i<an S62) 66) 593. 

Ky.—Faulds v. Davis, 11 Ky. Op. 
610. 

Me.—Gannett v. Cunningham, 34 
Me. 56. 

Mich.—Ward v. Carey, 200 Mich. 


217, 166 NW 952. 

Minn.—Vanderburgh v. Bassett, 4 
Minn. 242. 

Mo.—kKuder v. Rowan, 208 Mo. A. 
ae 237 SW 188. 

J.—Craig v. Hulschizer, 34 N. J. 

L. Ne3. 

N. Y.—Liebert v. Reiss, 174 App. 
UDO sy eLOUe NS. OSoo ae DaoiIie avs 
Clemitson, 1 Barb. 311; "Peo. v. Dev- 


lin, 68 Misc. 363, 367, 118 NYS 478 
[cit Cyc]; Shepard v. Ward, 8 Wend. 
542. 


N. C.—Black Mountain R. Co. v. 
@ceany Aces, sete. Corp, 175) Nitec: 
-566, 96 SE 25. 

Oh. Roe v. Wood, Uy KONO (Onksey 


SEIN A'S: 

oar G.” Moktee v. Stroup, 24 8. C. L. 
Tenn.—Allen v. Farrington, 2 

Sneed 526. 


Tex.—Lee v. Hamilton, 12 Tex. 413. 

Va.—Scott vy. Trent, 1 Wash. (1 
Va.) 77. 

Eng.—Anonymous, 12 Mod. 446, 
88 Reprint 1441; Brasier v. Hudson, 
9 Sim. 1, 16 EngCh 1, 59 Reprint 256; 


Dulthlveawmast, India Co, Wb Wes... Jn: 
198, 33 Reprint 729. 

10. Peo. v. Devlin, 63 Mise. 363, 
367. 118 NYS 478 [cit Cyc]. 

Lie Clavicunw..luatiman.. nOc ssl MemeAL, 
132; Gram v. Cadwell, 5 Cow. (N. 
¥.) 489. 

12. Kuder v. Rowan, 208 Mo. A. 


480, 237 SW 188; Progressive Lum- 
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vale? 


Un- 


Firm Debts. 


Tee 

[§ 335] 
ber Co. v. Rogers, (Tex, Civ. A.) 120 
SW 260. See Ward v. Carey, 200 


Mich. 217, 166 NW 952 (no error in 
admitting in evidence a_ receipt 
signed by one partner in the absence 
of evidence of authority to use the 
firm name). 

13. Mosby v. U. S., 194 Fed. 346, 
TEC MOCA. 742 Heartt vi walsh, 915 
Ill. 200; Progressive Lumber Co. v. 
Rogers, (Tex. Civ. A.) 120 SW _ 260; 
Brunskill v. Chumasero, fn Og ORs 8 
B. 474. 

14. Mosby v. U. S., 194 Fed. 346, 
TOMO CANS 

15. Lee v. Hamilton, 12 Tex, 413. 
See Boreing v. Wilson, 128 Ky. 570, 
108 SW 914, 33 KyL 14 (where a 
partner takes stock in part payment 
and converts it to his own use, the 
firm need not take any part of the 
stock upon a partnership accounting 
twelve years thereafter). Compare 
Russell v. Green, 10 Conn. 269 (no 
such authority where no sudden 
emergency requires it). 

16. Rooks v. Stanaland, 33 Ga. A. 
8, 124 SE 904. 

17. Kuder v. Rowan, 208 Mo. A. 

19 


480, 287 SW 188. 
Stevenson v. Woodhull, 
os 
19. Payment by bill or note of 
firm or individual partner see Pay- 
ment [30 Cyc 1205]. 
Payment by new obligation of 
higher nature see Payment. 
20. Gallagher’s App., 114 Pa. 3538, 
7 A 237, 60 AmR 350. 
21. N. Y.—Booth v. Farmers’, etc., 
Nat. Bank, 74 N. Y. 228. 
vi N. C.—Jarman v. BRIS eh Ni Ce 
(. 


Pa.—Tyson v. Pollock, 1 Penr. & 
Weansie. 
fa ang EPSPS v. Ainsworth, 40 Vt. 

Eng.—Watson v. Woodman, L. R. 
20 Eg. 721; Goodwin v. Parton, 42 
LI Reps (Nea b Oss 

[a] A credit given to one partner 
on his own separate account is not a 
discharge pro tanto of a demand 
against the partnership unless it was 
intended or accepted as such. Bark- 
er v. Blake, 11 Mass. 16. 

[b] A mortgage made by one 
partner for a firm debt, in consider- 
ation of which the mortgagee gave 
time to the mortgagor, extinguished 
the simple contract debt, so far as 
the other -partner was concerned. 
Loomis v. Ballard, 7 U. C. Q. B. -366. 

22. Bradbury v. Barnes, 19 Cal. 
120; Booth v. Farmers’, etc., Nat. 
Bank, 74 N. Y. 228 Jaff 11 Hun 258]: 
TAD» i VapeeNOLUn we cc) meV oOU ane 


*By FELIX C. GRABER (§§ 332-339). 


[§§ 332-335 


Where a note payable to a firm has been indorsed 
and transferred to one of the partners, payment to 
another partner after notice does not deprive the 
holder of his right to recover against the make 

[§ 333] (2) Payment of Firm Debts by Individ- 
It is not a fraud upon his separate creditors, 
in the absence of a statutory provision on the sub- 
ject, for one partner to apply his individual property 
to the payment of firm debts.?° 
extinguishes the firm obligation,?4 and remits the 
paying partner to the right to recover contribution 
from his copartners.?? 
ner’s individual property to secure his debts entitles 
the pledgee to hold it for firm debts depends upon 
the terms of the agreement made when the prop- 
erty was pledged.?® 

[§ 334] (8) Transferring Firm. Property To Pay 
Each partner is entitled to have the 
firm property applied to the satisfaction of its. 
debts,24 and hence he has implied authority so to 


p18 


Such a payment 


Whether a pledge of a part- 


(4) Application of Payments. When 


DomLR 774, 21 WestLR 422, 2 
WestWkly 463. See Dale v. Powell, 
105 L. T. Rep. N. S. 291 (when a firm 
is in liquidation, the right of contri- 
bution is not absolute until the state 
of the firm’s affairs is fully deter- 
mined). 

Contribution between partners gen- 
erally see supra § 260. 

23. La Grange Bank v. Cotter, 101 
Ga. 134, 28 S 644; Hallowell v. Black- 
stone Nat. Bank, 154 Mass. 359, 28 
NE 281, 13 LRA 315; Buffalo Bank 
v. Thompson, 121 N.Y. 280,924 (NSE 
473;- Ex. p. McKenna, 3 De (Ce at & 
ae 629, 64 BngCh 49245 Reprint 1022: 
Ex p. Freen, 2 Glyn & J 246; Chuck 
v. Freen, M. & M. 259, 22 ECL 517. 


24 See infra § 401. 

25. Ala.—Ullman v. Myrick, 93 
Ala. 532, 8 S. 410; Hyrschfelder v- 
Keyser, 59 Ala. 338. 

Cal._Bernheim  v. Porter, 2 Cal. 
Unrep. Cas. 349, 4 P 446 

Iowa.—Randolph Bank v. Arm- 
strong, 11 Iowa 515. 

La.—Murrell v. Murrell, 33 La. 


Ann. 1233. 
Mass.—Russell v. Leland, 12 Allen 
349; Hodges v. Harris, 6 Pick. 360. 
Mont. —Waite v. Vinson, 14 Mont. 
peed 36 P 828. 
. J.—Boswell v. Green, 25 N. J. L. 
390, Schneider v. Schmidt, 82 N. J. 
Eq. 81, 88 A 179. 
LL9- INS ye 


N. Y.—Bulger V; cRvosas 
459, 24 NE 853; Van Brunt v. Apple- 
gate, 44 N. Y. 544; Graser v. Stell- 
wagen, 25 N. Y. 315; Mabbett v. 
White, 12 N. Y. 442; Schwarzschild, 
etc., Co. v. Mathews, 89 App. Div. 
477, 57 NYS 3388; Chadwick vy: ' Bur- 
rows, 42 Hun 39, 5 NYSt 185 [app 
dism 115 N. Y. 671 mem, 22 NE 1126 
mem]; Avery v. Fisher, 28 Hun 508; 
McClelland v. Remsen, 36 Barb. 622, 
14 AbbPr 331, 23 HowPr 175 [aff 3 
Keyes 454]; ‘Goodman v. Goetz, 13 
NYS 267; Nealis vy. Adler, 4 NYSt 30, 
19 AbbNCas 390 [rev 3 HowPrNS 
207]; Egberts v. Wood, 3 Paige 517, 
24 AmD 236. See also Herlehy v. 
Ferguson, 47 App. Div. 239, 62 NYS 
648 (where a firm custom was 
shown). 

Oh.—Wenham vie Campbell, 4 Oh. 
Dec. (Reprint) 122, 1 ClevLRep 47. 

Pa.—Dubois’ App., DOL CPA mee SO 
AmD 478. Compare Sloan v. Moore, 
37 Pa. 217 (where a sale of the en- 
tire property of a nontrading part- 
nership made by one partner without 
the other’s consent while judicial 
proceedings were pending to accom- 
plish a settlement between them was 
held illegal). 


Tex.—Barnet v. Houston, 18 Tex. 


For later cases, €evelopments and changes in the law see cumulative Annotations, same title, page and note number. 


F §§ 335-336] 


there are distinct demands, one against a partner- 
ship and the other against a member of the partner- 
ship, if the money paid be that of the firm, the cred- 
itor is not at liberty to apply it in payment of the 
individual debt, as that would be to allow the ecred- 
itor to pay the debt of one person with the money of 
In such ease the ereditor must have the 
assent of all the partners?? which may be implied 
On the other hand, if the 
money be that of the paying partner, it must be ap-. 
propriated to his individual debt, unless he author- 
izes or ratifies its application to firm debts.?° 
has been held, however, that, where the paying part- 
ner does not specify on which account the payment is 
to be applied, the creditor may apply it as he 
If the firm debt is assumed by the indi- 


others.?°® 


from their conduet.?§ 


chooses.*° 
Civ. A. 134, 44 SW 689 


[a] Rule applied: (1) To an in- 
fant partner. Avery v. Fisher, 28 
Hon CN.  Ys)y- 508: (2) To assign- 


ments as. security for antecedent 
debts as well as for debts thereafter 
to be contracted. McClelland v. Rem- 
sen, 36 Barb. (N. Y.). 622, 14 AbbPr 
331, 23 HowPr 175 [aff 3 Keyes 454]; 
MeGregor v. Ellis, 13 Oh. Dec. (Re- 
Print) hd, 2 -Disn. 286i-7.¢3) ‘Lovone 
not actually a partner but who had 
been held out as such. More v. Dix- 
on, 59 Ill. A. 167. (4) Where a part- 
ner sold firm property, the consid- 
eration being that the vendee pay a 
certain per cent of every debt owed 
by the firm Chadwick v. Burrows, 
42 Hun 39, 5 NYSt 185 [app dism 115 
N. Y. 671 mem, 22 NE 1126 mem]. 
(5) Where title to one individual 
half of realty stands in the names of 
the individual partners. Van Brunt 
v. Applegate, 44 N. Y. 544. 

{b] In Illinois the transfer is in- 
walid if the creditor had notice that 
the other partner did not consent 


thereto. Hanchett v. Gardner, 138 
Ill. 571, 28 NE 788; More v. Dixon, 
OT WAS 16. 


Right of partner to make general 
assignment for benefit of creditors 
see infra § 361. 


26. Farris v. Morrison, 66 Ark. 
318, 50 SW 693; Rotan Grocery. Co. 
 sehatuims « (Rex Civ AL) 149 Se 


342; Kendal’ v. Wood, L. R. 6 Exch. 
243; Nottidge v. Prichard, 8 Bligh N. 
S. 493, 5. Reprint 1026, 2 Cl. &-F. 379, 
6 Reprint 1197 [aff 1 Russ. & M. 191, 
5 EngCh 191, 39 Reprint 74, Taml. 
332, 12 EngCh 332, 48 Reprint 132]; 


Thompson v. Brown, M. & M. 40, 22 
ECL 466; Kirk v. Ingraham, 48 N. 
S. 493, 22 DomLR 7938. 

27. Ark.—Farris v. Morrison, 66 
Aric sim «D0: OW -. 698%) Beucht: Vv. 
Evans, 52 Ark. 556, 13 SW 217. 

Minn.—Davis v. Smith, 27 Minn. 


390, 7 NW 731. 

R. I.—Cornells v. Stanhope, 14 R. 
fie 

S. C.—Wiesenfeld v. Byrd, 17 S. C. 
106. 

Tenn.—Rogers_ v. 93 
Tenn. 630, 27 SW 1017. 


Betterton, 


Wneg.—Kendal y. Wood, L. R. 6 
Exch. 243. 
28. Fitch v. McCrimmon, 30 U. C. 


Cee Lo. 

29. U. S.—Gass v. Stinson, 10 F. 
Cas. No..,5,262, 3. Sumn., 98. 

Del.—Johnson v. Boone, 2 Del. 172. 

TIl].—Lewis v. Pease, 85 Ill. 31. 

Minn.—Flarsheim v. Brestrup, 43 
Minn. 298, 45 NW 438. 

N. Y.—Baker v. Stackpoole, 9 Cow. 
420, 18 AmD 508. 

Wis.—Miles v. Ogden, 54 Wis. 573, 
12 NW 81. 

30. Ala.—Thompson v. Jones, 200 
Ala. 84, 75 S 460. 5 

Ries est ok v. Williams, 17 SW 
1029. 

La.—Phillips v. Ray, 1 La. A. 584. 
Z Fen eee yv.‘Mason, 6 Watts & 

S. C.—McGhee*v. Montgomery, 85 
S.C. 207,65 SE. 721,.67 Sm. 246. 

Application orpaymenst by creditor 


PARTNERSHIP 


It | leases.?° 


in general see Payment [30 Cyc 1227 
et seq]. 

31. Senter v. Williams, (Ark.) 17 
Sw 1029. 

32. Russell v. Green, 10 Conn. 269; 
Boreing v. Wilson, 128 Ky. 570, 108 
SW 914, 33 KyL 14. 


33. Lenander v. Graves, 45 Colo. 
246, 100 P 408. ‘ 
34. Badger v. Daeneike, 56 Wis. 


678, 14 NW 821. 

35. Power of partner to compro- 
mise and release after dissolution see 
infra § 801. 

Setting off individual debt against 
debt of firm see infra § 338. 

36. U. S.—Beltzhoover v. Stock- 
ton, 3) B.-Cas. No. 15283, 4,Cranch :C> 

695 


(Ch x 

Ark.—Watkins v. Moore, 10 SW 
(2d) 850; Nicklase v. Griffith, 59 
Ark. 641, 26 SW 3881. 


Conn.—Noyes v. New Haven, etce., 
R. Co., 30 Conn. 1; Cannon v. Wild- 
man, 28 Conn. 472. 

Ill.— Dyer v. Sutherland, 75 Ill. 583. 

Ind.—Yandes Vv. Lafavour, 
Blacks. (3iar 

Tedford, 7 


Kan.—Holderman _v. 
Kan. A. 657, 53 P 887. 

Ky.—Collins v. Collins, 83 SW 99, 
26 KyL 1037; Wade v. Bent, 71 SW 
444, 24 KyL 1294; Wade v. Foster, 
71 SW 448, 24 KyL 1292; Walker 
v. Yellow Poplar Lumber Co., 35 SW 
272, 18 KyL 76. 

La.—White v. Jones, 14 La. Ann. 
681; Arnold v. Bureau, 11 Mart. 213. 

Md.—Doremus v. McCormick, 7 
oie 49; Smith v. Stone, 4 Gill & J. 
310. 

, Mass.—Emerson v. Knower, 8 Pick. 

Bi 

Mich.—Webber v. Webber, 146 
Mich. 31, 109 NW 50; Cook v. Blake, 
98 Mich. 389, 57 NW 249. 

Mo.—Anable v. McDonald Land, 
ete., Co., 144 Mo. A. 303, 128 SW 38. 

N. H.—Allen vy. Cheever, 61 N. H. 


32. i 

N. Y.—Minto vy. Baur, 3 Silv. Sup. 
332, 6 NYS 444, 17 NYCivProc 314; 
Beach v. Ollendorf, 1 Hilt. 41; Peo. 
v. Devlin, 63 Misc. 363, 367, 118 NYS 
478. [eit. Cyel; Garsia. v.. Burch, % 
Mise. 142, 27 NYS 885; Bruen v. Mar- 
quand, 17 Johns. 58; Pierson v. Hook- 
er, 3 Johns. 68, 3 AmD 467; Cun- 
ningham vy. Littlefield, 1 Edw. 104. 

N. C.—Gates v. Pollock, 50 N. C. 
aoe Crutwell v. De Rosset, 50 N. C. 

oO. 

Oh,—De Haven v. Coup, 5 Oh. Dec. 
(Reprint) 562, 6 AmULRec 593; 
Wheeling Corrugating Co. v. Veach, 7 
OhS&eP 521, 7 OhNP 156. 

Pa.—Salmon v. Davis, 4 Binn. 375, 


5 AmD 410; Doyle v. Longstreth, 6 
Pag SUPE ti Oh eUCks— Vins BONG) ao 
Phila. 207. 


S./C:—Hall. v...Coe, 15 S.-C. Ll. 186. 

Tex.—Stout v. Ennis Nat. Bank, 69 
Tex. 384, 8 SW 808; Lowery v. Drew, 
18 Tex. 786. 

Eng.—Henderson vy. Wild, 2 Campb. 
561, 170 Reprint 1252; Ex p. Webster, 
De, Gex 414, 11 Jur. 175; Furnival 
Ve Weston,’ 7 Moore (C, *P) 9 356)/a7 
ECL 518; Wilkinson v. Lindo, 7 M. 
& W. 81, 151 Reprint 687; Hawkshaw 
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vidual it is immaterial on which account money 
paid is eredited.** 
the partners are creditors of the same person, the 
duty to exercise good faith toward his partners re- 
quires the creditor partner to apply a general pay- 
ment made to him upon the firm account,*? but mon- 
ey paid to a partner in his individual capacity can- 
not be applied on the firm claim.** 
account is assigned to the firm, it is immaterial on 
which account money paid is credited.** 

[§ 336] (5) Settlements, 
The implied authority of each partner to 
settle and compromise claims of or against the firm 
and to execute releases results from his general 
agency for the firm;*° and such transactions by him 
are ordinarily binding on the firm.?7 


Where the firm and also one of 


If the individual 


Compromise, and Re-- 


Where, how- 
Yi ROrRAns 2 Swanst. 539, 36 Reprint 
Oe 
Alta.—Van Wart v. Critchley, 17 


CanLTOccNotes 316. 
N ay Ty aigts Sa v. McMackin, & 


N. B. ? 

gener Hal Ve tron sied4a Dee Ci Oana 

oO a © 
37. U. S.—Halsey v. Fairbanks, 11 


F. Cas. No. 5,964, 4 Mason 206. 
Ark.—Watkins vy. Moore, 10 SW 

(2d) 850. 

Seo Tener v. Lawrence, 5 Conn. 


Ill.—Leafgreen v. Telford, 169 Ill: 
A. 582. 
Ky.—Burns vy. Treadway, 


174 Ky. 
123, 181 SW 868 
era tg v. Jones, 14 La. Ann. 


Mass.—Emerson vy. Knower, Ss 
Pick. 63. 

Mich.—Webber  v. Webber, 146 
Mich. 31, 109 NW 50. 

Mo.—Bachman v. H. R. Ennis Real 
Hst., eves. Co., 199) Mo. AY 674.0204 
SW 1115; Anable v. McDonald Land,. 
etc., Co., 144 Mo. A. 308, 128 SW 38. 

N. H.—Morse vy. Bellows, 7 N. H. 
549, 28 AmD 3872. 

N. Y.—Lodewick v. Cutting, 121 
Misc. 348, 201 NYS 276; Peo. v. Dev- 
lin, (63: Mises, 3685, 106%, 118° NYS 47s 


[cit Cyc]; Bruen v. Marquand, 17 
Johns. 58; Bulkley v. Dayton, 14 
Johns. 387. 


Man.—Sinclair v. Preston, 20 CanlIz 
TOccNotes 359 [mod on other 
grounds 13 Man. 228]. 

See Reiser v. Johnston, 65 Okl. 307, 
166 P 723, LRA1918A 924 (decided un- 
der Rey. L. § 4446 providing decision 
of majority of partnership binds it in 
the conduct of its business). 

See also cases supra note 36. 

[a] Receipt or release in name of 
one partner.—Where one of several 
partners gives a receipt or executes 
a release in his own name, having 
relation to the partnership business, 
it is obligatory on the partnership. 
Brown v. Lawrence, 5 Conn. 397; 
White v. Jones, 14 La. Ann. 681. 

[b] Where a partner signs a gen-. 
eral release to a firm debtor, it not 
appearing to what demands it is in- 
tended to apply or that such partner: 
has any separate demand against the 
debtor, the release operates to dis-- 
charge debts due the partnership. 
Benetson v. Knower, 8 Pick. (Mass.) 


_[c] A release without considera-. 
tion or benefit accruing to the firm 
and which has not been agreed to, or 
ratified by, the other partners is not 
binding. Weir Plow Co. vy. Evans, 
(Mex, PC1vs Aw) 24S Wena. 

[ad] Delegation of authority.—(1) 
By an instrument under seal a part- 
ner may authorize a third person to: 
discharge a debt due the firm. Wells 
v. Evans, 20 Wend. (N. Y.) 251 [rev 
on other grounds 22 Wend. 324]. (2) 
But where authority has been con- 
ferred on one member of a firm by the 
partnership agreement to make set- 
tlement, this authority cannot be del-- 
egated by him.. Sweet v. Morrison, 
103 N: Y. 235, 8 NE 396. 
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ever, the particular transaction is prohibited by 
statute,** or for some reason is fraudulent,*® the 
firm is not bound. In the latter case only the guilty 
partners are concluded,*® and in an action on the 
claim by the others against the debtor they can re- 
cover their proportionate share thereof after deduct- 
ing the amount originally paid by defendant for the 


release.*1 


A release under seal executed by one partner is 


[e] Authority conferred on one 
partner.— When, in a partnership 
agreement, an authority has been con- 
ferred on a particular member of the 
firm to make settlements with anoth- 
er, and he abandons the duty of do- 
ing so, the firm may, in his absence, 
make a settlement for itself that will 
bind the’partnership. Sweet v. Mor- 
rison, 103° N:. Y. 1235, 8 INH 396: 

[f] Excess of authority.—Even 
though a partner has no authority to 
release more than his share of a debt 
due the firm, his release of the whole 
debt binds the partnership. Salmon 
era 4 Binn. (Pa.) 375, 5 AmD 


[g] A bond given by one partner 
to a debtor of the firm to pay the 
debt and save the debtor harmless 
cannot be pleaded or given in evi- 
dence as a release. Emerson v. Bay- 
lies, 19 Pick. (Mass.) 55. 

[h] Notice to debtor not to pay 
partner executing release does not af- 
fect its validity. Burns v. Treadway, 
174 Ky. 123, 191 SW 868; Lodewick 
Me Cutting, 121 Misc. 348, 201 NYS 
76. 

[i] Mutual mistake invalidates an 
attempted compromise. Easton v. 
Strother, 57 Iowa 506, 10 NW 877. 

fi] An individual claim of one 
partner is not affected by a release of 
the partnership claim executed by 
another partner. Lodewick v. Cut- 
ting, 121 Misc. 348, 201 NYS 276. 

38. Connolley v. Power, 70 Cal. A. 
70, 232 P 744. 

39. U. S.—South Fork Canal Co. 
v. Gordon, 6 Wall. 561, 18 L. ed. 894. 

Ark.—Busby v. Rooks, 81 SW 1056. 

Tl.—Clark v.-Laumann, ‘52 Ill. A. 
637. 

N. H.—Beatson v. Harris, 60 N. H. 
83. 

Tex.—Storrie v. Ft. Worth Stock- 
yards Co., (Civ. A.) 148 SW 286; Gill 
v. Bickel, 10 Tex. Civ. A. 67, 30 SW 
91:9. 

Eng.—Farrar v. Hutchinson, 9 A. & 
E. 641, 36 ECL 340, 112 Reprint 1355. 

Compare Russell v. Green, 10 Conn. 
269, 279 (‘‘where no sudden emergen- 
cy requires it; where there is ample 
opportunity to consult those interest- 
ed, and it is omitted; and especially, 
where a compromise is made, by tak- 
ing notes and deeds in his own name 
only; it would be unsafe to hold such 
a transaction to be obligatory upon 
persons in no other manner parties to 
Lee) 

[a] Release executed by drunken 
partner.—Where the partner who 
gives a release was made drunk for 
that purpose, the release is not bind- 
ing on the firm. Clark v. Laumann, 
52 Ill. A 637. 

Account stated see Accounts and 
Accounting §§ 249-406. 

40. Busby v. Rooks, (Ark.) 81 SW 
1056; Storrie v. Ft. Worth Stockyards 
Co., (Tex. Civ. A.) 143 SW 286. 


41. Busby v. Rooks, (Ark.) 81 SW 
1056. 
42. See supra § 305. 


Necessity of seal as to release gen- 
erally see Release [34 Cyc 1045]. 

43. U. S.—Beltzhoover v. Stock- 
ton, 3 BF. Cas. No. 1,283, 4 Cranch C. 


C. 695; Halsey v. Fairbanks, 11 F. 
Cas. No. 5,964, 4 Mason 206. 
Jll.—Dyer v. Sutherland, 75 Il. 
583. ‘ 
°’Md.—Smith v. Stone, 4 Gill & J. 
310. 
N. H.—Morse y. Bellows, 7 N. H. 


PARTNERSHIP 


In General. 


549, 28 AmD 372. ; 

N. Y.—Gillilan v. Sun Mut. Ins. Co., 
N. Y. 376; Beach v. Ollendorf, 1 
Hilt. 41; McBride v. Hagan, 1 Wend. 
326; Bruen vy. Marquand, 17 Johns. 
58; Bulkley v. Dayton, 14 Johns. 387; 
Pierson v. Hooker, 3 Johns. 68, 3 AmD 
467. See Wells v. Evans, 22 Wend. 
324 (holding that release must show 
that it is executed on behalf of the 
principal). 

c Re i eee v. De Rosset, 50 N. 
. oO. 
Oh.—De Haven v. Coup, 5 Oh. Dec. 

(Reprint) 562, 6 AmLRec 593. 
Pa.—Salmon vy. Davis, 4 Binn. 375, 

5 AmD 410. 

Tex.—Stout v. Ennis Nat. Bank, 69 
Tex. 384, 8 SW 808 

44, Cross references: 

Mortgage to secure individual debts 
see supras§§ 329,°330. 

Negotiable paper in firm name for 
individual use see infra § 346. 
Sale in payment of individual debts 

see supra § 322 et seq. 

Validity of mortgage by firm to se- 
cure debt of partner see infra § 431. 
45. Conn.—Filley v. Phelps, 18 

Conn. 294. ‘ 
Ga.—Brobston v. Penniman, 97 Ga. 

527, 25 SE 350. 
Ill.—Watt v. Kirby, 15 Ill. 200; 

Peo. v. Michigan Ave. Trust Co., 229 

DyeAS 5125 


Iowa.—Rutledge v. Squires, 23 
Iowa 53. 
La.—Hamilton v. Hodges, 30 La. 


Ann. 1290; Leary v. Lyons Lumber 
Co., 6 La. A. 346, 348 [quot Cyc]. 

N. Y.—Dowling v. Clift, 101 N. Y. 
673 mem, 5 NE 321; Union Nut, etc., 
Co. v. Doherty, 20 Misc. 23, 44 NYS 
781 [aff 32 Misc. 247, 65 NYS 786]. 

Newfoundl.—Dalton v, Attwood, 1 
Newfoundl. 67. 

46. U. S.—Rogers v. Batchelor, 12 
Pet. 221, 9 L. ed. 1068; Ryan v. Cay- 
anagh, 238 Fed. 604. 

Ala.—Sampson v. Fox, 109 Ala. 662, 
19 S 896, 55 AmSR 950; Boykin v. 
Persons, 95 Ala. 626, 11 S 67; Gold- 
smith v. Hichold, 94 Ala. 116, 11 S 80, 
33 AmSR 97; Cannon v. Lindsey, 85 
Ala. 198, 3 S 676, 7 AmSR 38; Nall 
v. McIntyre, 31 Ala. 532; Pierce v. 
Pass, 1 Port. 232; Gossett v. Mor- 
row, 4 Ala. A. 306, 58 S 799. 

Colo.—Patrick v. Weston, 22 Colo. 
45, 438 P 446. 


Conn.—Filley v. Phelps; 18 Conn. 


294; Yale v. Yale, 13° Conn. 185, 33 
AmD 393. 

Fla.—Claflin v. Ambrose, 37 Fla. 
78, 19 S 628. 


Ga.—Lawrenceville Bank v. Rock- 
more, 129 Ga. 582, 59 SE 291; Mur- 
phey v. Bush, 122 Ga. 715, 50 SE 1004; 
Wise v. Copley, 36 Ga. 508; Lovelace 
v. Reliable Garage, 33 Ga. A. 289, 125 
SE 877. 

Hawaii.—Assong 
Hawaii 186. 

Ill.—Morrison v. Austin State 
Bank, 213 Ill. 472, 72 NE 1109, 104 
AmSR 225; Smith v. Andrews, 49 
Ill. 28. 

Iowa.—Wile v. Denison Clothing 
Co., 158 Iowa 109, 188 NW 1098; New- 
ell v. Martin, 81 Iowa 238, 46 NW 


v. Shoughing, 1 


1120. 
Ky.—Smith v. Hall, 217 Ky. 615, 
290 SW 480; Columbia Finance, etce., 


Co. y. Louisville First Nat. Bank, 116 
Ky. 364, 76 SW 156, 25 KyL 561; 
Jackson v. Holloway, 14 B. Mon. 133; 
Daniel v. Daniel, 9 B. Mon. 195. 
La.—Carter v. Galloway, 36 La. 


Rr 


{§§ 336-337 


held to be an exception to the general rule that a 
partner cannot bind his copartners by a sealed in- 
strument without express authority,*? and such a re- 
lease is binding upon the firm.*® 

[§ 337] h. Payment of Individual Debts**—(1) 
A partnership is under no obligation 
for the individual debts of its members;*® and 
hence a partner cannot use the firm’s assets to pay. 
his individual debts without their consent,*® nor can 


Ann. 730. 

Md.—Cadwallader v. Kroesen, 22 
Ma. 200° 

Mass.—Brickett v. Downs, 163 
Mass. 70, 39 NE 776; Adams Bank v. 
Jones, 16 Pick. 574. 

Mich.—Kingsbury v. Tharp, 61 


Mich. 216, 28 N 74; Chase v. Buhl 
Iron-Works, 55 Mich. 139, 20 NW 827. 
Compare Kull v“Thompson, 38 Mich. 
685 (objection af lack of assent to 
assignment of firm claim by one part- 
ner cannot be raised by defendant in 
an action brought upon it by as- 
signees). 

Minn.—Hinds v. Backus, 45 Minn. 
170, 47 NW 655; Davis v. Smith, 27 
Minn. 390, 7 NW 781. 

Miss.—Stegall v. Coney, 49 Miss. 
761; Buck v. Mosley, 24 Miss. 170. 

Mo.—Blake v. St. Louis Third Nat. 
Bank, 219 Mo. 644, 118 SW 641; Rey- 
burn v. Mitchell, 106 Mo. 365, 16 SW 
592, 27 AmSR 350; Forney v. Adams, 
74 Mo. 138; Price v. Hunt, 59 Mo. 258; 
Flanagan v. Alexander, 50 Mo. 50; 
Talbott v. Great Western Plaster Co., 
86 Mo. A. 558; Ewart v. Tootle, 50 
Mo. A. 322. 
ripe H.—Caldwell v. Scott, 54 N. H. 
N. J.—Matlack v. James, 13 N. J. 
Kq. 126. 

N. Y.—Geery v. Cockroft, 33 N. Y. 
Super. 146. 

N. C.—Hartness v. Wallace, 106 N. 
C. 427, 11 SE 259; Broaddus v. Evans, 
63 N. C. 633; Miller v. Richardson, 

‘ ; Weed’ v. Richardson, 
TOMING Cocos 


Oh.—Thomas vy. Pennrich, 28 Oh. 
St.) 


Okl.—Watkins v. Huff, 101 Okl. 5, 
222 P 693; Nichols v. Thomas, 51 Okl. 
212, 151 P 847, LRA1916B 908. 

Or.—Caldwell Banking, etc., Co. v. 
Porter, 52 Or. 318, 95 P 1, 97 P 541. 

Pa.—Hartley v. White, 94 Pa. 31; 
Todd v. Lorah, 75 Pa. 155; McKinney 
v. Brights, 16 Ra. 399, 55 AmD 512: 
Tanner v. Hall, 1 Pa. 417; Leonard 
v. Winslow, 2 Grant 139. 

. D.—Fillaus v. Greenfield, 39 S 
D. 226, 164 NW 63. 

Tex.—Rotan Grocery Co. v. Tatum, 
(Civ. A.) 149 SW 342; Daugherty v. 
Haynes, (Civ. A.) 28 SW 692; Wm. 
W. Kendall Boot, etc., Co. v. Johnston, 
(Clive, AD eke Siwarn set i 

Vt.—Hubbard v. Moore, 67 Vt. 532, 
82 A 465. 

Va.—Liberty Say. Bank v. Camp- 
bell, 75 Va. 534, 

Wis.—Viles v. Bangs, 36 Wis. 131; 
Sauntry v. Dunlap, 12 Wis. 364. 

Hng.—-Kendal vive Woods la. BG 
Exch. 243. : 

[a] Rule applied.imAgreement to 
pay individual debt with labor and 
services of firm. Lovelace v. Reli- 
enle Garage, 33 Ga. A. 289, 125 SE 

[b] Assent presumed.—Third par- 
ty dealing with partner has right to 
assume that he acted in good faith 
and with full authority from his co- 
partners. Breeze v. International 
ee Corp., 25 Cal. A. 437, 148 P 

[c] Proof of consent.—(1) To es- 
tablish the consent of a copartner to 
the use of firm property for individ- 
ual purposes, it should appear that 
the copartner had knowledge of the 
specific transaction; consent to, or 
knowledge of, previous use of firm as- 
sets for individual purposes is not, in 
the absence of estoppel, sufficient. 


For later cases, deveiopments and changes in the law see cumulative Annotations, same title, page and note number. 
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he pledge the firm eredit for such debts.*7 
of two partners cannot apply firm assets to the pay- 
ment of the other’s individual debt without his con- 
But the firm is bound where the other mem- 
bers assented to*® or ratified®® the transaction, or 
where a ease of estoppel is made out against them.®! 
In the absence of assent, ratification, or estoppel, 
where the recipient of the property knew it belonged 
to the partnership, the firm title is not divested,®” 
he acquiring only the interest remaining to the 


sent.*§ 


‘ 


debtor after a settlement of the 
eounts.°3 


title is not divested;*°* but there is 


Ryan v. Cavanagh, 238 Fed. 604. (2) 
Consent and knowledge must be 
shown. Blake v. St. Louis Third Nat. 
Bank, 219 Mo. 644, 118 SW 641. (3) 
The assent may be implied. Wilson 
v. Dargan, 38 8S. C. L. 544. (4) “Or- 
dinarily this consent may be gathered 
from attendant circumstances, such 
as the knowledge of the other part- 
ners that the goods are so being ap- 
propriated, and their silent acquies- 
cence in the transaction, when they 
ought in good faith to speak out and 


at. Todo x. Liorah, :75.Pa, 155, 
6. 
47. Ala.—Gossett v. Morrow, 4 


Ata; A. 306, 58>S 799. 

La.—Allen v. Cary, 33 La. Ann. 
1455; Mutual Nat. Bank v. Richard- 
son, 33 La. Ann. 1312; Mechanics’, 
ete., Ins. Co. v. Richardson, 33 La. 
Ann. 1308, 39 AmR 290; Hamilton 
v. Hodges, 30 La. Ann. 1290. 

Me.—Cumner v. Butler, 45 Me. 434. 

Mo.—Huttig Sash, etc., Co. v. Mc- 
Mahon, 81 Mo. A. 440. 

N. Y.—Post v. Kimberly, 9 Johns. 
470; Livingston v. Roosevelt, 4 
Johns. 251, 4 AmD 273. 

Pa.—Brown v. Pettit, 178 Pa. 17, 
35 A 865, 56 AmSR 742, 34 LRA 723; 
Noble v. McClintock, 2 Watts & S. 
152; Graham v. Taggart, 9 Pa. Cas. 
70, 11 A 652. 

S. C.—Ramey v. McBride, 35 S. C. 
fy ol Ge 

Tenn.—Atkin v. Berry, 1 Lea 91; 
Jones’ Case, 1 Overt. 455. 

[a] A mortgage, on all the lum- 
ber presently owned or thereafter to 
be acquired by the mortgagor secur- 
ing his individual debt does not ex- 
tend to lumber thereafter acquired 
by a partnership of which he is_a 
member. Taliaferro v. Sater, 113 N. 
C. 76,18 SE 94. 

48. Campbell v. District of Colum- 
bia, 19 Ct. Cl. (U. S.) 160; Brewster v. 
Reel, 74 Iowa 506, 38 NW 381; Hutch- 
inson v. Brassfield, 86 Mo. A. 40. 

49. U. S—Campbell v. District of 
Columbia, 19 Ct; Cl. 160. 

Ga.—McGhees v. McCutchen, 82 Ga. 
788, 9 SE 785. 

Ill.—Jacksonville Nat. Bank  v. 
Mapes, 85 Ill. 67. 

Ky.—Mayfield v. Barbour, 
Op. 342. 

La.—Leary v. Lyons Lumber Co., 6 
La. A. 346, 348 [quot Cyc]. 

ASIN: VC; 


N. C.—Carter v. Beaman, 
Pa.—Noble v. McClintock, 2 Watts 


1 Ky. 


44 


& S. 152; Larzelere v. Tiel, 3 Pa. Su- 
per. 109. 

S.C.==Wilson yv. Dargan, 38'S, C. 
L. 544. 


Vt.—Miller v. Dow, 17 Vt. 235. 

[a] Where consent is withdrawn 
and notice thereof given before ap- 
plication of firm assets to the indi- 
vidual debt, the withdrawal is effec- 


tive. Jacksonville Nat. Bank  v. 
Mapes, 85 Ill. 67. 
[b] Evidence of consent.—When 


a partner signs the firm name to a 
settlement which extinguishes the 
individual indebtedness of another 
partner at the cost of the firm, it is 
as effective evidence of his acquies- 
cence as if he expressly consented in 
his individual name. Campbell v. 


And the rule is that even if the transferee 
did not know it was partnership property the firm’s 


PARTNERSHIP 


And one { contrary.°® 


ners.°® 


partnership ac- 


Debt of Firm. 
authority to the 


piste of Columbia, 19 Ct. Cl. (U. S.) 


Burden of proof of assent see in- 
Lrahe'S De te 

50. Chicago Mar. Co. v. Carver, 42 
Ill. 66; Brewster v. Mott, 5 Ill. 378; 
Carter v. Beaman, 51 N. C. 44; Lar- 
zelere v. Tiel, 3 Pa. Super. 109; Fil- 
laus v. Greenfield, 39 S. D. 226, 164 
NW 63. 

51. U. S.—Campbell v. District of 
Columbia, 19 Ct. Cl. 160. 

Vainry ARES y. Land, 5 Ky. Op. 


Mass.—Locke v. Lewis, 124 Mass. 
1, 26 AmR 681. 
Mo.—Flanagan v. Alexander, 50 


Mo. 50. 

N. Y.—Dike v. Drexel, 11 App. Div. 
7%, 42 NYS SI ati AS50NG = Vanes? 
mem, 49 NE 1096 mem]; Ross _ v. 
Whitefield, 36 N. Y. Super. 50 [aff 
56 N. Y. 640 mem]. fi 

Pa.—Foster v. Andrews, 2 Penr. & 
W. 160. 

52. Ala.—Jones vv, 


Nichols, 202 
Ala. 233, 80 S 71; Cannon v. Lindsey, 
85. Ala. 198,.3 S 676, 7 AmSR-38; 
Burwell v. Springfield, 15 Ala. 273. 

Fla.—Claflin v. Ambrose, 37 Fla. 
78, 19 S 628. 

Ga.—Clarke v. Farrell, 80 Ga. 622, 
6 SE 20; Lovelace v. Reliable Garage, 
33 Ga. A. 289, 125 SE 877. 

Ill.—Morrison _ v. Austin State 
472, 72 NE 1109, 104 
Brewster v. Mott, 5 


Tharp, 61 
27 Minn. 


Bank, 213 Ill. 
AmSR 225; 
Pi437'3. 
Mich.—Kingsbury  v. 
Mich. 216, 28 NW 74. 
Minn.—Davis v. Smith, 
390, 7 NW 731. 
Mo.—Forney v. Adams, 74 Mo. 138; 
Hagar v. Graves, 25 Mo. A. 164. 
r ne Y.—Post v. Kimberly, 9 Johns. 
70. 
Okl.—Watkins vy. Huff, 101 Okl. 5, 
222, P 693. 
S. D.—Fillaus v. Greenfield, 39 S. 
D. 226, 164 NW 63. 


53. Kingsbury v. Tharp, 61 Mich. 
216, 28 NW 74; Ewart v. Tootle, 50 
Mo. A. 322, 

54. U. S.—Rogers v. Batchelor, 12 
Pet: 221,.)9. f:%ed:: 1063; 

Ala.—Cannon v. Lindsey, 85 Ala. 
198, 3 S 676, 7 AmMSR 38; Gossett v. 


Morrow, 4 Ala. A. 306, 58 S 799. 

Ill.— Brewster v. Mott, 5 Ill. 378. 

Iowa.—Janney v. Springer, 78 Iowa 
617, 48 NW 461, 16 AmSR 460. 

Miss.—Buck v. Mosley, 24 Miss. 
170; Minor v. Gaw, 19 Miss. 322. 

Mo.—Blake v. St. Louis Third Nat. 
Bank, 219 Mo. 644, 118 SW 641; Ack- 
ley v. Staehlin, 56 Mo. 558; Ewart v. 
Tootle, 50 Mo. A. 322. 

N. J.—Mecutchen v. Kennady, 27 
INGiiasduen 20.0% 

N. Y.—Geery v. Cockroft, 33 N. Y. 
Super. 146. 

Oh.—Morgenthaler v. 
Ohy (St. 7328) 7337,' 132. NE 
Cye]. 

Pa.—Purdy v. Powers, 6 Pa. 492. 

Va.—Liberty Sav. Bank v. Camp- 
bell, 75 Va. 534. 

[a] “The reason of the rule is, 
that in the disposition of property a 
copartner is the agent of the copart- 
nership, and whilst having full pow- 
er to dispose of the firm property and 


Cohen, 103 
730 [quot 


[47 C.J.] 863: 


If the recipient knows that the prop- 
erty is that of the firm he acts fraudulently in tak- 
ing it without securing the consent of the other part- 
When money is paid by one partner and 
received by his individual creditor in satisfaction of 
a just debt, without notice that it belongs to the 
firm, the creditor can, retain it.>* 
itor of a partner deposits to his eredit a draft drawn 
on a partner in his individual capacity, he is not 
liable for a misappropriation of partnership funds 
by a payment of the draft with the firm’s check.®§ 

[§ 338] (2) Setting Off Individual Debt against. 
An agreement by one partner to dis- 
charge a debt due the firm by setting off his individ- 


Where the cred- 


assets in the course of the business of 
the firm, yet whena copartner under- 
takes to apply the assets of the firm 
to his individual debt, he is going be- 
yond the scope of his authority as 
the agent of the firm, and his acts 
are void, and pass no title to the prop- 
erty, as against the firm or creditors 
of the firm, unless consent of the oth- 
er copartners to such transaction is 
shown.” Blake v. St. Louis Third 
eg Bank, 219 Mo. 644, 660, 118 SW 


41. 

[b] Criticism of rule.—As estab- 
lished by a dictum in the leading case 
of Rogers v. Batchelor, 12 Pet. (U. 
S.) 221, 9 L. ed. 1063, the rule over- 
looks the distinction between acts 
of one who undertakes to dispose of 
property in his possession without 
title or authority from the owner, 
and acts of one who, having author- 
ity, is guilty of some fraud or abuse 
in the mode of exercising it. In the 
former case the act is void and no 
title could pass regardless of wheth- 
er the other party acted in good faith 
or had knowledge of the want of 
title or authority. In the latter case 
the principal is bound to the extent 
of the apparent authority of his 
agent, notwithstanding any violation 
of duty or right as between the prin- 
cipal and agent, unless the other par- 
ty participated in, or knew of, the 
agent’s breach of duty. The distinc- 
tion is elementary in the law of agen- 


cy. Locke v. Lewis, 124 Mass. 1, 26 
AmR 631. 

55. Locke v. Lewis, supra. 

56. I1l.—Morrison v. Austin State 
Bank, 213 Ill. 472, 72 NE 1109, 104 
AmSR 225. 
gee ee v. Crichton, 56 Md. 

Mass.—Williams v. Brimhall, 13 
Gray 462. 


Mo.—Forney v. Adams, 74 Mo. 138; 
Hagar v. Graves, 25 Mo. A. 164. 

N. C.—Weed v. Richardson, 19 N- 
Ch535;, 
Behe Yenevie v. Levick, 2 Head 


57. Wiley v. Allen, 26 Ga. 568; 
Gowan v. Gowan, 7 Ky. Op. 671; 
Babcock v. Standish, 53 N. J. Bq. 376, 
33 A 385, 51 AmSR 638, 30 LRA 604 
[rev 52 N. J. Eq. 628, 29 A 327]; In re 
Lafferty, 181 Pa. 51, 37 A 113 [aff 5 
Paw Dist brain wean Oo Ole. 

[a] Reason for rule.—‘“This re- 
sults, not from the old notion that 
money has no ‘ear-mark,’ but be- 
cause-money has the quality of cur- 
rency, passing from hand to hand 
in all bona fide transactions without 
the necessity of inquiry on the part 
of him who receives it as to the title 
of the party who pays it. When 
property thus passes the recipient 
may be put upon inquiry as to its 
title; when money thus passes no 
inquiry is required.” Babcock  v. 
Standish, 53 N. J. Eq.. 376, 384, 33 A 
385, 51 AmSR 633,°30 LRA 604. 

58. Wheatland v. Pryor, 133 N. Y. 
97, 30 NE 652 [aff 14 NYS 533]. See 
also Moriarty v. Bailey, 46 Conn. 
592 (where creditor had partner’s in- 
dividual note discounted at a bank 
and the note was thereafter paid with 
ors eane funds, the creditor is not 
iable), 


$64 [47 C.J.) 


ual liability against it is not binding on the firm, un- 
less made with the consent of the other partner.*® 
In the absence of estoppel it is immaterial that the 
debtor did not know of the existence of the 


firm’s 
partnership. oe 
[§ 339] i. Borrowing Money.®! 


While a partner 
in a nontrading partnership has no implied power 


PARTNERSHIP 


os 


§§ 338-339 
in the transaction of business,®? the power to bor- 
row money with which to carry on business in the 
ordinary way is an incident of a trading partner- 
ship,®* and a firm is liable for money borrowed by 


one of its members on its credit within the general 


- to borrow money unless it is necessary or customary 


59. Ala.—Cowen v. Eartherly 
Hardware Co., 95 Ala. 324, 11 S 195; 
Burwell v. Springfield, 15 Ala. 273 

Ark.—Witherington v. Huntsman, 
64 Ark. 551, 44 SW 74. 

Ga.—Lawrenceville Bank v. Rock- 
more, 129 Ga. 582, 59 SE 291; Hady 
v. Newton Coal, etc., Co., 123 Ga. 557, 
565, 51 SE 661, 1 LRANS 650 [overr 
Harper 
v. Wrigley, Harlow v. 
Rosser, 28 Ga. 219; Nellis v. Green, 
36 Ga. A. 684, 690, 137 SE 843 [cit 
Cyc]; Burkhalter v. Jordan, 36 Ga. 
A. 528, 137 SE 101. 

MeNair v. Platt, 46 Ill. 211; 
Casey v. Carver. 42 Ill. 225; Brew- 
sten wv. Mott, (5) 11378. 

ind. Bates v. Halliday, 3 Ind, 159. 

Iowa.—Janney v. Springer, 78 
Iowa 617, 43 Nw 461, 16. AmSR 460; 
‘Thomas vy. Stetson, 62 Iowa Dade ily 
NW 751, 49 AmR 148. 

Ky.—Warder v. Newdigate, 11 B. 
Mon. 174, 52 AmD_ 567. 

Mich.—Chase v. Buhl Iron-Works, 
55 Mich. 139, 20 NW 827. 

Miss.—Minor v. Gaw, 19 Miss. 322. 


Mo.—Noble v. Miley, 20 Mo. A. 
360. 

Nebr.—Columbia Nat. Bank  v. 
Rice, 48 Nebr. 428, 67 NW 165. 

N. Y.—Rust v. Hauselt, 41 N. Y. 


Super. 467 [aff 76 N. Y. 614 mem]; 
Beudel v. Hettrick, 35 N. Y. Super. 
405, 45 HowPr 198; Feldman-Swar- 
ris Co. Vv. Orefice, I57T NYS 3ih- feit 


Cyc]; Gates v. Vincent, 12 NYS 704; 
Evernghim v. Ensworth, 7 Wend. 
326; Gram v. Cadwell, 5 Cow. 489; 


Dob v. Halsey, 16 Johns, 34, 8 AmD 
293. 

Oh.—Thomas v. Pennrich, 28 Oh. St. 
55 


Pa.—Purdy v.:Powers, 6 Pa. 492; 
Todd v. Lorah, 5 LegGaz 73. 
R. 1—Pepper v. Peek; 17 R. I. 55, 
20 A 16; Cornells v. Stanhope, 14 R. 
Te Sits 

S. C.—Wilson v. Dargan, 38 S. C. L. 
544; Beckham v. Peay, 18 S. C. L. 
133. Compare Hall v. Coe, 15 S.C. i. 
136 (release given by one partner in 
consideration of discharge of his in- 
dividual debt held binding on firm). 

Tenn.—Nugent v. Allen, 95 Tenn. 
97,,32. SW, 93 Atkin’ v. Berry, 1 Lea 
91. 

Tex.—Goode v. McCartney, 10 Tex. 
193. See Sanders v. Bush, (Civ. A.) 
39 SW 203 (holding such an agree- 


ment binding, when the debtor part- | 


ner’s interest in the solvent firm ex- 
ceeds the amount of his individual 
debt, which is set off). 

vt.—Dunnett v. Gibson, 78 Vt. 439, 
63 A 141; Woolson v. Fuller, 71 Vt. 
335, 45 A (5s sOCLOne. ve Fish, 13 Vt. 
277. Compare Eaton v. Whitcomb, 17 
Vt. 641 (where debtor of firm without 
improper motive actually parted with 
his property under a contract with 
a partner, firm could not recover). 

Wis.—Cotzhausen v. Judd, 43 Wis. 
213, 28 AmR 539. 

Hng.—Piercy v. Fynney, L. R. 12 
Eq. 69. 

Ont.—Fisher v. Linton, 28 Ont. 322. 


Que.—Taylor v. Lilley, 15 Que. 
Super. 457. 

N. W. Terr.—Howes v. Kinsey, 3 
WestLR 183. 


See lCarter Vv. Beaman, 51 Ny C. 
44 (consent may be implied). 

Burden of proof of assent see in- 
fra, § 537. 

60. Nellis v. Green, 36 Ga. A. 684, 
137 SE 843. 

61. Cross references: 
Mortgages and pledges see supra §§ 


ibs Ee 


329-331. 

Negotiable instruments see infra §§ 
340-354. 

Right of wife of member of partner- 
ship to recover for money loaned 
ee see Husband and Wife § 
62. Md.—Harris v. Baltimore, 73 

Md. 22, 17 A 1046, 20 A 111, 985, 25 

AmSR 565, 8 LRA 677. 
Miss.—Davis v. Richardson, 45 

Miss. 499, 7 AmR 732. 


Mont.—Reid vy. Linder, 77 Mont. 
406, 251 P 157. 
Tenn.—Crosthwait Mey Ross, 1 


Humphr. 23, 34 AmD 613. 

Tex.—Randall v. Merideth, 76 Tex. 
669, 13 SW 576. 

Wash.—Gordon v. Marburger, 109 
Wash. 496, 187 P 354, 9 ALR 369. 

pea, Sieg ine Vv. Beauchamp, 
[eas Ke ey et 6 BRC 816; Rick- 
etts “Vv. Beier é ATOM 686, 56 ECL 
686, 136 Reprint ‘678. 

[al TIllustrations.—It has been 
held that partnerships for the con- 
duct of the following lines of busi- 
ness are nontrading partnerships 
within the _ rule: (1) Agriculture. 
Prince v. Crawford, 50 Miss. 344; 
Davis v.. Richardson, 45 Miss. 499, 
7 AmR 732; Gordon v. Marburger, 
109 Wash. 496, 187 P 354, 9 ALR 369. 
(2) Mining. See Mines and Minerals 
§§ 801, 802. (3) Paving, grading, and 
curbing city streets. Harris v. Bal- 
timore, 73 Md. 22, 17 A 1046, 20 A 
985, 25 AmSR 565; 8 LRA 677. 
(4) Practice of medicine. Crosthwait 
Vv. Ross el humpbhre (Clenn. ace, 
AmD 613.’ (5) Theater. Higgins v. 
Beauchamp, [1914] -3 K. B. 1192, 6 
BRC 816. 

Commercial character of partner- 
ship generally see supra § 291 

63. U. S.—Union Nat. Bank wa, 
Neill, 149 Fed. 711, 79 CCA 417, 10 
LRANS 426 [certiorari den 205 U. 
S. 546, 27 SCt 793, 51 L. ed. 924, and 
rev 143 Fed. 5534. 


Pee eae pan v. Lamb, (A.) 267 
Towa.—Cresco Union Sav. Bank vy. 


Terry, 202 Iowa 778, 211 NW 228. 
Ky.—Brite v. Guy, 88 SW 1069, 28 


Kyl 57; Parker v. Parker, 80 SW 
209, 25 KyL 2198. 4 
Mass.—Feigenspan v. McDonnell, 


201 Mass. 341, 87 NE 624. 

Mich.—Stevens v. McLachlan, 120 
Mich. 285, 79 NW 627. 

N. Y.—Ann Arbor First Nat. Bank 
v. Farson, 226 N. Y. 218, 123 NE 490 
[rearg den 226 N. Y. 703 mem, 123 
NE 864 mem]. 
4h eee SR Vv. Hiéss)41 (Oh* St: 


Pas ; 

Tex.—Phillips v. Stanzell, (Civ. A.) 
28 SW 900. 

Va.—Hobbs v. Virginia Nat. Bank, 
147 Va. 802, 128 SE 46, 133 SH 595. 

Eng.—Brown v. Kidger, 3 H. & N. 
853, 157 Reprint 713° 

[a] Illustrations.—Firms engaged 
in the following businesses have been 
held trading partnerships within the 
rule: (1) Buying and selling cattle 
and farming and selling grain where 
capital and the use of. credit was 
required. Reid v. Linder, 77 Mont. 
406, 251 P 157. (2) Draying and box 
manufacturing. Jacobson v. Lamb, 
(Cali AX) 2167 (P14 (3) Deus stone: 
Lindh v. Crowley, 29 Kan. 756. (4) 
Milling. Leffler v. Rice, 44 Ind. 103. 
(5) Retail liquor saloon. Phillips 
v. Stanzell, (Tex. Civ. A.) 28 SW 900. 
(6) Bottlers and wholesale dealers 
in liquors. Feigenspan v. McDonnell, 


€ Bieta Sie eR A a SR 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


scope of its authority, and according to the usual 
course of its business.°+ 


This is so, even though the 


1201 Mass. 341, 87 NE 624. 

64. U. . S. Bank v. Binney, 
28 F. Cas. No. 16,791, 5 Mason 176 
[aff 5 Ret. 529, 8 L. ed. 216]. 

Ala.—Guntersville Bank v. Webb, 
108 Ala. 132, 19 S 14; Howze v. Pat- 
terson, 53 ‘Ala. 205, 25 AmR 607; Salt- 
marsh v. Bower, 22 Ala. 221. 

Ark.—Dixie Cotton ous Co. v. Mor- 
ris, 79 Ark. 113.94 SW 933. 

Cal.—Jacobson v. Lamb, (A.) 267 
P 114. = 

Colo.—Jacobs.v. Monahan, 76 Colo. 
00,1255 230. 2 596° [cit Cyc]; Winchell 
v. Powell, 43 Colo..264, 95 P 957. 

Ga.—Houser v. Riley, 45. Ga. 126; 
Bishop v. People’s Bank, 7 Ga. A. 
432, 67 SE 119. 

Ill.—Walsh v. Lennon, 98 Ill. 27, 38 
AmR 755 Blinn vi bvans. 24°01 sia 
Funk v. Babbitt, 55 Ill. A. 124; Van 
Nostrand v. Mealand, 39 Ill. A. 178. 

Ind.—Leffler v. Rice, 44 Ind. 103. 

Iowa.—Cresco Union Sav. Bank v. 
Terry, 202 Iowa 778, 211 NW 228; 
Wehrman v. Moore, 186 Iowa 1124, 
173 NW 154; Baxter v. Rollins, 99 
Iowa 226, 68 NW 721, 90 Iowa 217, 
57 NW 838, 48 AmSR 432; Buethner 
v. Steinbrecher, 91 Iowa 588, 60 NW 
177; Stroff v. Swafford, 81 Iowa 695, 
47 NW 1023. 

Kan.—Great American L. Ins. Co. 
v. Howry, 108 Kan. 807, 196 P 1103; 
Heitman v. 
PM5S9: 29 Kan. 
542. 

Ky.—Forbes v. Broaddus, 222 Ky. 
678, 2 SW (2d) 403; Brooks vy. Love- 
lace, 6. Kyl (366, -138> Ky-7Op, 1103; 
Rousetv. Husches, l0nkKyaOps 728.0 


Lindh v. Crowley, 


KyL 320; Daniels v. Bayles, 7 Ky. 
Op. 264. 

Me.—Stockwelil v. Dillingham, 50 
Me. 442, a9 AmD 621. 

Mass. McDonnell, 
201 Mass. 341, 87 NE 624. 

Mich.—Coller vy. Porter, 88~Mich. 
549, 50 NW 658. 

Minn.—Vetsch v. Neiss, 66 Minn. 


459, 69 NW 815. 

Miss.— Bradbury v. McLendon, 119 
Miss. 210, 80 S 633. 

Mo.—Commerce Trust, Co..wv2 Me- 
Mechen, (A.) 220 SW 1019; Cannon 
Vv. Wing, 150 Mo. A. 12, 129 SW 718; 
Tyler v. Tyler, 78 Mo. A. 240. 

Mont.—Reid v. Linder, 77 Mont. 
406, 251 P 157. 

N. Y.—Rumsey v. Briggs, 139 N. 
Y. 323, 34 NE 929; Ontario Bank v. 
Hennessey, 48 N. Y. 545; Wright v. 
Hooker, 10 N. Y. 51, Seld. 216; Best 
v. Starks, 24 HowPr 58; Onondaga 
County Bank v. De Puy, 17 Wend. 
47; Whitaker v. Brown, 16 Wend. 505; 
Church v. Sparrow, 5 Wend. 223; 
Walden v. Sherburne, 15 Johns. 409. 

Oh.—Benninger v. Hess, 41 Oh. St. 
64; McKee v. Hamilton, 33 Oh. St. 
7; Kleinhaus Ve Generous, 25 Oh. St. 


Pa.—Rea] Estate Inv. Co. v. Smith, 


162 Pa. 441, 29 A 855; Maffet v. 
Leuckel, 93 Pa. 468; Hoskinson v. 
Eliot, 62 Pa. 393. 
Tenn.—Gavin v. Walker, 14 Lea 
Hey Union Bank*y. Eaton, 5 Humphr. 
Tex.—Smith v. Overton, (Civ. A.) 
295 SW 702; Miller v. McCord, COLNE 


A.) 159 SW 159; Progressive Lumber 
Co. v. Rogers, (Civ. A.) 120 SW 260; 
Caraway v. Citizens’ Nat. Bank, (Civ. 
A.) 29 SW 506; Phillips v. Stanzell, 
(Civ. A.) 28 SW 900. 

Vt.—Keeler v. Mathews, 17 Vt. 125. 

Va.—Hobbs v. Virginia Nat. Bank, 
147 Va. 802, 128 SH 46, 133 SE 595. 

Wis.—Moore v. May, a te iy a fee bp 


a 


Griffith, 43 Kan. 553, 23 ~ 


§ 339] 


acting partner contracted in his own name®? or bor- 
rowed the money in spite of his copartner’s objec- 
The lender’s rights are not affected by the 
borrowing partner’s misapplication of the money, 
if he has acted in good faith,®7 and he is not bound 
to see that the money loaned was actually used for 
The firm is not hable, how- 
ever, where the lender knew that the partner had no 
‘authority to borrow the money®® or that he was bor- 
rowing it for his individual purposes;‘° nor is the 


fron? 


partnership purposes.®® 


94 NW 45; Morse v. Hagenah, 68 
Wis. 603, 32 NW 634; Freeman v. 
Carpenter, 17 Wis. 126. : 

Eng.—Karmali Abdulla Allarakhia 
v. Vora Karimji Jiwanji, L. R. 42 
Indian App. 48; Denton v. Rodie, 3 
Campb. 493, 170 Reprint 1458; Roth- 
well v. Humphreys, 1 Esp. 406, 170 
Reprint 400. 

Alta.—Western Commercial Co. v. 


Murr, 29 WestLR 945. 
Ont.—Paterson v. Maughan, 39 U. 
CO. TE sil: 
[a] Rule applied to: (1) A spe- 


cial partnership carrying on a manu- 
facturing business. Hoskinson  v. 
Eliot, 62 Pa. 393. '(2) A firm not con- 
fining itself to any particular branch 
of business but engaging in any 
transaction likely to be _ profitable. 
Morse v. Hagenah, 68 Wis. 603, 32 
NW 634. (3) A firm whose business 
was not being conducted as _ pre- 
scribed in the articles of copartner- 


ship. Moore v. May, 117 Wis. 192, 94 
NW 45 
[b] Agreement to repay loan in 


professional services is binding on 
the firm, and where the firm refuses 
to perform such services, plaintiff 
may recover of the partnership. 
Winchell v. Powell, 43 Colo. 264, 95 
P2957 

[ce] Liability for usurious inter- 
est.—A partner who knowingly, and 
without objection, allows the finan- 
cial partner continually to raise mon- 
ey at usurious rates, thereby implied- 
ly gives him authority to bind the 
firm to pay usurious interest. Hurd 
v. Haggerty, 24 Ill. 171 

{d] Authority limited by agree- 
ment.—A partner is not authorized 
to borrow money in the firm name 
because he is allowed “to draw 
drafts, sign contracts, buy cotton, 
and otherwise generally supervise 
the business,’ where by the partner- 
ship articles neither partner could 
borrow money without the concur- 


rence ofthe other. King v. Levy, 
(Miss.) 13 S 282. 
{e] Private limitations upon au- 


thority of a member of a commercial 
firm to borrow money for the firm 
cannot affect a third person who has 
no knowledge of them. .Feigenspan 
v. McDonnell, 201 Mass. 341, 87 NF 


624; Burdsall’s Hst., 28 Pa. Dist. 541. 
{f] False representation.—The 
fact that the representation that 


money borrowed by one partner in 
the firm name is to be used in the 
firm business is false does not re- 
lease the partnership. Benninger v. 
Hess, 41 Oh. St. 64. 

[g] Usurious contract.—W here 
money is borrowed by one partner 
at usurious rate of interest, his co- 
partner is not liable therefor, for ‘‘an 
agency or authority to a partner to 
violate the provisions of a public 
statute cannot be implied, nor can it 
be implied that such illegal act is 
within the scope of the partnership, 
which could only exist for lawful 


purposes.” Hutchins v. Turner, 8 
Humphr. (Tenn.) 415. 
65. Colo.—Jacobs v. Monahan, 76 


Colom 70,230 596: 
Te v. Crowley, 29 Kan. 
Pa.—Maffet v. Leuckel, 93 Pa. 468. 
Tenn.—Puckett, v. Stokes, 2 Baxt. 
442. See Union Bank v. Eaton, 5 
Humphr. 499 (it is no fraud to sub- 
stitute a firm note for that of an in- 
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they are hable. 


ifirrioe! = 


dividual, although it does not appear 
that the money was applied to the 


firm business). 

Tex.—Miller v. McCord, (Civ. A.) 
159 SW 159; Progressive Lumber Co. 
v. Rogers, (Civ. A.) 120 SW 260. 

Eng.—Rothwell v. Humphreys, 1 
Esp. 406, 170 Reprint 400. 

Alta.—Western Commercial Co. v. 
Murr, 29 WestLR 945. 

66. Tyler v..Tyler, 78 Mo. A. 240 
- 67. Colo.—Winchell v. Powell, 43 
Colon 264,05) BP O57: 

Ga.—Bishop v. People’s Bank, 7 Ga. 
A. 432, 67 SE 119. 


Tll_—Chicago Trust, ete. Bank v. 
Kinnare, 174 Ill. 358, 51 NE 607; 
Stark v. Corey, 45 Ill. 431; Darlington 


wi Garrett. Tl. 4A) 238 
Me.—Stockwell v. Dillingham, 50 
Me. 442, 79 AmD 621. 
Mass.—Reed v. Bacon, 175 Mass. 


407, 56 NE 716; Warren v. French, 
6 Allen 317. 

Mich.—Stevens v. McLachlan, 120 
Mich. 285, 79 NW -627. 


Mo.—Bascom: v. Young, 7 Mo. 1. 


Mont.—Reid v. Linder, 77 Mont. 
406; 250) eS i. 
N. Y.—Best v. Starks, 24 HowPr 


58; Onondaga County Bank v. De 
Puy, 17 Wend. 47; Church v. Spar- 
row, 5 Wend. 223. 

N. C.—Wharton v. Woodburn, 20 


INE (Cb Oe 
Oh.—Benninger v. Hess, 41 Oh. St. 
Pay LO)ste 


64; ee Baha v. Generous, 
Pa.—Real Estate Inv. Co. v. Smith, 
162 Pa. 441, 29 A 855; Van Brunt v. 


Tayvior, avuPhila., 123. 
Ss. C.—Steel v. Jennings, 25 S.C. L. 


183. 
Tenn.—Gavin v. Walker, 14 Lea 
643; Moffat v. McKissick, 8 Baxt. 517. 


Tex.—Harris County v. Donaldson, 
20 ‘Tex. Civ. A: 9, 48 SW:>791; Cara- 
way v. Citizens’ Nat. Bank, (Civ. A.) 
29 SW 506; Phillips v. Stanzell, (Civ. 
A.) 28 SW _ 900. 

Eng.—Okell v. Eaton, 31 L. T. Rep. 
Ne Saliea0. 

[a] Circumstances not amounting 
to bad faith.—The mere fact that a 
partner had unsuccessfully tried to 
borrow. money for a corporation be- 
fore he borrowed it in the partner- 
ship name is not enough to charge the 
lender, to whom both applications 
were made, with notice that the bor- 
rower intended to misapply the funds. 
Bishop v. People’s Bank, 7 Ga. A. 432, 
67 SE Wi 9s 

[b] Insanity of partner borrowing 
money on firm credit and misapply- 
ing it does not release the other part- 
ners’ liability where the lender had 
no notice of such insanity. Van 
Brunt v. Taylor, 3 Phila..(Pa.) 123. 

68. I1l.—Van Nostrand v. Mealand, 
SOREL ALL 78s 

Iowa.—Cresco Union Sav. Bank vy. 
Terry, 202 Iowa 778, 211 NW 228. 

Ky.—Rouse v. Hughes, 10 Ky. Op. 
ee 1 KyL 320. 


Y.—Best v. Starks, 24 HowPr 
one Whitaker v. Brown, 16 Wend. 
50 

Tex.—Smith v. Overton, (Civ. <A.) 
295 SW 702. 


Va.—Hobbs v. Virginia Nat. Bank, 
147 Va. 802, 128 SE 46, 138 SE 595. 

Compare Hamilton v. Mecllroy, 15 
Grant Ch. (Ont.) 332 (in an account- 
ing between partners in order to 
charge a partner with money bor- 
rowed by his copartner, it must ap- 
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firm bound where the borrowing transaction is not 
within the scope of the partnership business as such 
a business is ordinarily conducted;*+ but if the other 
partners assented to‘? 


or ratified’* the transaction, 
If the loan is made to an individ- 


ual partner on his credit, the firm is not liable, al- 
though the money ultimately goes to the use of the 
It has been held, however, that if the money 
has been loaned for the direct use of the firm upon 
the sole credit of a partner and the lender did not 


pear that the money was actually 
paid or used on partnership account). 

69. Baxter v. Rollins, 90 Iowa 217, 
57 NW 838, 48 AmSR 432. 

70. Childs v. Pellett, 102 Mich. Peat 
61 NW 54; Coller v. Porter, 88 Mich 
549, 50 NW 658. 
wt Fla.—Chandler v. Sherman, 16 

a 

Mo.—Powell Hardware Co. v. May- 
er, 110 Mo. A. 14, 883 SW 1008. 

Eng.—Fisher v. Tayler, 2 Hare 218, 
25 EngCh 218, 67 Reprint 91. 

B. C.—Tai Sing v. Chim Cam, 23 B. 
ee 27 DomLR 528, 10 WestWkly 


B.—Robertson v. Jones, 20 N. 


Lee v. Ellis, 121 Or. 259, 253 P 
873; Vancouver Nat. Bank v. Katz, 
142 Wash. 306, 252 P 934. 

73. Davis v. Richardson, 45 Miss. 
499, 7 AmR 732; Rumsey v. Briggs, 
139 N. Y¥. 323, 34 NE 929; Anderson 
v. Norton, 15 Lea (Tenn.) 14, 54 AmR 


400. 
7th he 0S Roy v. Johnson, 2 
Pet. 186, 7 Li. ed. 391 
Ala.—Pritchett Va “Pollock, 82 Ala. 
169, 2 S 735; Guice v. Thornton, 76 
Ala. 466; Clark v. Taylor, 68 Ala. 
453; Orr-v.—Perry, 16 Ala. A. 658) 8 
SPS .08 
Ark.—Garner v. Hallum, 169 Ark. 
295, 273 SW 1025; Dixie Cotton Oil 
Co. v. Morris, 79 Ark. 1138, 94 SW 933. 
ee ae v. Bidleman, 3 Cal. 
ov. 
D. C.—Fisher v. Hume, 17 D. C. 9. 
Ga.—Wood v. Martin, 115 Ga. 147, 
41 SH 490; Logan v. Bond, 13 Ga. 192. 
Ill.—Funk v. Babbitt, 55 Ill. A: 
124 [aff 156 Ill. 408, 41 NE 166]. 
Ind.—Bird v. Lanius, 7 Ind. 615. 
Mich.—Smith v. Sheridan, 175 Mich. 
391, 402, 141 NW 684 [cit Cyc]. 
Mo.—Wiggins v. Hammond, 1 Mo. 
121; Klopfer v. Levi, 33 Mo. A. 322. 
N. Y.—Salem Nat. Bank v. Thomas, 


47 N. Y. 15; Tallmadge v. Penoyer, 
35 Barb. 120; Jaques v. Marquand, 
6 Cow. 497. 


N. C.—Willis v. Hill, 
31 AmD 412. 
Oh.-——Norwalk 


19 N. C. 231, 


Nat. Bank v. Saw- 
yer, 38. Oh. St. 339: . Peterson. 
Roach, 32 Oh. St. 374, 30: AmR 607; 
Wiebe v. Metz, 20 OhNPNS 254, 
Pa.—Donnally v. Ryan, 41 Pa. 306; 
Brooke v. -Eivans, 5 Watts 19GE Mor- 
rison v. Curry, 43 Pa. Super. 648. 
Tenn.—Union, etc., Bank v. Day, 12 
Heisk. 413; Johnson v. Rankin, (Ch. 
A.) 59 SW 638. Compare Union Bank 
v. Baton, 5 Humphr. 499 (if the money 
actually went into the firm business 
it is no fraud for the individual part- 


ner to whom credit was given to 
substitute the firm’s note for his 
own). 

Va.—Lovett v. Perry, 98 Va. 604, 


Ble Sooo 

Wis.—McLinden v. Wentworth, 51 
Wis. 170, 8 NW 118, 192 

Eng. — Bx p. Hunter, 1 Atk. 223, 26 
Reprint 143; Loyd v. BeecnAa 2. 
(5 182) Bay IL? ECL 597, 172 Reprint 147; 
Emly v. Lye, 15 Bast 7, 104 Reprint 
V46;° 19 ERC 461; Lloyds Bank v. 
Swiss Bankverein, LOSI aD SURED aeING 
S. 309; Blaine v. Holland, 60 L. T. 
Rep. N. 8. 285; Bevan v. Lewis, 1 
oi SO EngCh 376, tee Reprint 

Can.—Shaw v. Cadwell, 17 Canv-S: 
Os BE 
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know that it was for the use of the firm, upon dis- 
covering the real borrowers, he may maintain an ac- 
tion against the firm for the amount of the loan.*® 
The fact that money borrowed on the credit of one 
partner was used for the exclusive benefit of the 
firm is sufficient consideration to support the firm’s 


subsequent promise to pay it.7° 
Borrowing notes. 


75. Tucker v. Peaslee, 36 N. H. 
167; Merchants Nat. Bank v. Little, 
4 Oh. Cir. Ct. 195, 2 Oh. Cir. Dec. 496; 
Colwell v. Weybosset Nat. Bank, 16 
R. I. 288, 15 A 80, £7 A:913. 

Liability of dormant partners gen- 
erally see infra § 384. 

76. Siegel v. Chidsey, 28 Pa. 279, 
70 AmD 124. 

77. Hogan v. Reynolds, SieAlango)* 
Buettner v. Steinbrecher, 91 Iowa 588, 
60 NW.177; Hutchins v. Hudson, 8 
Humphr. (Tenn.) 426. 

78. Hutchins v. Hudson, 
79. Cross references: 
Notice of dishonor to firm see Bills 

and Notes § 907. 

Payees without notice and bona fide 

teers see Bills and Notes §§ 773, 
Presentment to firm and demand for 

payment see Bills and Notes § 782. 
Waiver of demand or notice by firm 

see Bills and Notes § 978 text and 

notes 76-82. 

so. U. S.—U. S. Bank v. Binney, 
ZoebesOas: ONO)! 167 91s b Mason 176 
[aff 5 Pet. 529, 8 Ly ed. 216]. 
or ee Sua vy. Dutton, 27 Ala. 

oO. 

Cal.—Krasky v. Wolpert, 134 Cal. 
838, 66 P 309; Decker v. Howell, 42 
Cal. 636; Dixon First Nat. Bank v. 
Spangler; 495 Cali (A. 2133) 192 0e. 874; 

Ga.—Morris v. Maddox, 97 Ga. 575, 
25 SE 487. 

Ida.—Mankato First Nat. Bank v. 
Grignon, 7 Ida. 646, 65 P 365. 

Ill.— Silverman v. Chase, 90 Ill. 37; 
Dow v. Phillips, 24 Ill. 249; Wiley 
v. Stewart, 23 Ill. A. 236 [aff 122 Ill. 
545, 14 NE 835]; Bradley v. Linn, 19 
MUS FA 3220 

Ind.—Ditts v. Lonsdale, 49 Ind. 521. 

Towa.—Milwaukee Harvesting Co. 
v. Crabtree, 101 Iowa 526, 70 NW 704; 
Dickson v. Dryden, 97 Iowa 122, 66 
NW 148; Platt v. Koehler, 91 Iowa 
592, 60 NW 178; Brayley v. Hedges, 
52 Iowa 623, 3 NW 652; Van Brunt 
v. Mather, 48 Iowa 503; Sherwood v. 
Snow, 46 Iowa 481, 26 AmR 155. 

Kan.—Craig v. Ellsaesser, 113 Kan. 
416, 215 P 454; Exchange State Bank 
Me wacobs, 97 Kan, 798) 156 P7771. 

Ky.—Scott v. Colmesnil, 7 J. J. 
Marsh. 416; Miller v. Hughes, 1 A. 
K. Marsh. 181, 10 AmD 719; Patter- 
son v. Swickard, 41 SW 435, 19 KyL 
661; Glass vy. Walker, 30 SW 22, 17 
KyL 189. 

La.—Thompson v. Gosserand, 131 
La. 1056, 60 S 682; Martin v. Muncy, 
40 La. Ann. 190, 3 S 640. 

Md.—Bradford v. Harford Bank, 
147 Md. 1, 128 A Ee Coursey v. Ba- 
ker, 7 Harr. & J. , 

Mass.—Back Ba Nat. 


supra. 


Bank v. 


Brickley, 254 Mass. 261, 150 NE 11; 
Richardson v. French, 4 Mete. 577. 
Mich.—Citizens’ Commercial, etce., 


Bank v. Platt, 135 Mich. 267, 97 NW 
694; Stevens v. McLachlan, 120 Mich. 
285, 79 NW 627; Clare County Sav. 
Bank v. Goodman, 119 Mich. 338, 78 
NW 135. 
" Perce v. Steele, 83 Mo, A. 
lab, 

N. J.—Voorhees v. Jones, 29 N. J. 
I. 270. 
N. Y.—Rumsey v. Briggs, 139 N. 
34 N#® 929; National Union 
v.. Landon, 45 N. Y. 410 [aff 
66 Barb. 189]; Exchange Bank v. 
Monteath, 26 N. Y. 505; Farmers’, 
ete., Bank v. Butchers’, etc., Bank, 
16 N. Y. 125, 69 AmD 678 (dictum) ; 


A partner may borrow a note 
or bill for the purpose of raising money for the use 
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[§§ 339-340 


of the firm’? provided not more than legal interest 
be paid for such bill or note.*® 

[§ 340] j. Bills and Notes**°—(1) Authority of 
Partner in General. 
duct of the business of a firm involves the use 
of negotiable paper, each partner is agent for 


Whenever the ordinary con- 


all to sign the firm name to such paper and to nego- 


tiate it.8° 


Blour City Nat. Bank v. Widener, 
24 App. Div. 330, 48 NYS 492 [aff 163 
N. Y. 276, 57 NE 471]; Fairchild v. 
Rushmore, Zhe IN; aXe Super. 698; Kan- 
trowitz v. ‘Levin, 13 Misc. 319, 34 NYS 
452 [aff 14 Misc. 5Gay oD! NYS 1072]; 
Whitaker. v. Brown, 16 Wend. 505 
[rev 11 Wend. 75]; Smith v. Lusher, 
5 Cow. 688. 

Oh.—Gano v. Samuel,-14 Oh. 592. 

Okl.— Vogel _ v. Traders’ Compress 
Co., 129 Okl. 200, 264 P 147; Schnei- 
der v. Republic Supply CoRw23 Okt. 
98, 252. P 46; ‘Chapek. v. Oak Creek 
Valley Bank, 19 Okl. BO Vie 29% 

Or.—Frazier v. Cottrell, 82 Or. 614, 
162 P 8384; Baker v. Seaweard, 68 
Or. 80, 136 P 870. 


Pa.—Boyd v. Thompson, 153 Pa. 
78, 25 A 769, 34 AmSR 685; Hoskin- 
son v. Eliot, -62.Pa, 393; Kirkpatrick 
v. Turnbull, Add. 259; Mitchell v. 
Beatty, 1 Phila. 133: 

Tex.—Bradford v. Taylor, 61 Tex. 
508; Burnley v. Rice, 18 Tex. 481; 


Waggoner v. Herring-Showers Lum- 
ber Co., (Civ. A.) 288 SW 260; Moore 
v. Williams, 26 Tex. Civ. A. 142, 62 
SW 977; Spencer v. Jones, (Civ. A.) 
47 SW 29; Nunn v. Lackey, 1 Tex. 
AMVGIV Cass took) 

Wis.—Sullivan v: Sullivan, 122 Wis. 
326, 99 NW 1022. 

Eng.—Edmunds vy. Bushell, L. R. 
1 Q. B. 97; Lloyd v. Ashby, 2 B. & 
Ad. 23, 22 HCL 20, 109 Reprint 1052; 
South Carolina Bank v. Case, 8 B. & 
C. 427, 15 HCL 2138, 108 Reprint 1101; 
Bottomley v. Nuttall, 5 C. B. N.S. 
122, 94 HCL 122, 141 Reprint 48; Ja- 
caud v. French, 12 Hast 317, 104 Re- 
print 124; Brown v. Kidger, 3 H. & N. 
853, 157 Reprint 713; Gurney v. Ev- 
ans, 3 H. & N. 122, 157 Reprint 412; 
Dass v. Hossein, 13 Moore Indian 
App. 358, 20 Reprint 585; Lane v. 
Williams, 2 Vern. Ch. 277, 292, 23 Re- 
print 779, : 

Can.—Manitoba Mortg. Co. v. Mon- 
treal Bank, 17 Can. S. C. 692. 

Ont.—Ross v. Canadian Bank of 
Commerce, 54 Ont. L. 59, [1923] 38 
DomLR 339 [dism app 51 Ont. L. 42, 
64 DomLR 663]; Canadian Bank of 
Commercesv.. Wilson,.36) Us) C. -@.°B: 
9; Stultzman v. Yeagley, 82 Us C:. @Q. 
Bl 630: 

[a] Note in renewal of firm obli- 
gation (1) is within the scope of a 
partnership business. Vogel v. Trad- 
ers’ Compress Co., 129 Okl. 200, 264 
P 147; Schneider v. Republic Supply 
Co., 123 Okl. 98, 252 P 45; Chapek v. 
Oak Creek Valley Bank, 19 Okl. 80, 91 
P 1129. (2) Implied power of part- 
ner in trading firm to renew firm pa- 
per see infra § 352. 

[b] Exchange of commercial pa- 
per.—(1) A partner, in order to raise 
money for the benefit of his firm, is 
authorized to use the name of the 
firm by accepting a bill of exchange 
to be exchanged for the acceptance 
of another firm. Gano v. Samuel, 14 
Oh. 592. (2) A member of a mercan- 
tile partnership has the power to 
exchange the promissory note of the 
partnership for the promissory note 
of another of like amount, the pro- 
ceeds of which are intended for use 


in. the partnership business. Morris 
v. Maddox, 97 Ga. 575, 25 SH 487. 
[ce] Incidental business within 


scope of partnership business.—If a 
firm is engaged in making collections, 
even though that may not.be its 
principal. business, one of the firm 


*By CHARLES RBEZNIKOFF (§§ 340-354). 


firm is a trading partnership.*? 


Such authority may be implied if the 


In general, a- 


may give a note for money collect- 
ay Van Brunt v. Mather, 48 Iowa 


Be 

[d] Where a partner has the right 
to receive cash, and instead has tak- 
en a check, he has the right to in- 
dorse the check. Manitoba Mortg. 
cS v. Montreal Bank, 17 Can. S. C. 

Cross references: 

Acceptance by partner see Bills and 

Notes § Dy 

Admissibility of evidence as to char- 
acter of business to show whether 
acceptance in the name of a firm 
is within scope of the firm busi- 

ness see infra § 539. 

Authority of officer of: 

Joint-stock company to bind asso- 
ciation see Joint Stock Compa- 
“nies § 43 et seq. 

Voluntary association to bind asso- 
-clation see Associations §§ 53-58. 

Authority of partner: 

After dissolution see infra § 804. 

ie atest on partnership see infra § 

To issue accommodation paper see 
infra § 353. 

Burden of proof upon denying au- 

thority see infra § 537. 

Presumptions as to authority of part- 

ner see infra § 538. 

BOE of firm business see supra § 

81. U. S—Dowling v. National 

Exch. Bank, 145 U. S. 512, 12 SCt 928, 
36 L. ed. 795; Winship v. U. S. Bank, 
5. Pet. 529, 8 Li. ed. 216;--Kimbro: v. 
Bullitt, 22 How. 256.16 L. ed. 313; 

Union Nat. Bank v. Neill, 149 Fed. 

711, 79 CCA 417, 10 LRANS 426 [cer- 

tiorari den 205 U. S. 546 mem, 27 SCt 

493 mnaem, 5il ees védyi9 24 mem]. 
Ala.—Unitea Drug Co. v. Gramling- 


Belcher Drug Co., 216 Ala. 79, 112 S 
357; Wagner Vv. Simmons, 61 Ala. 143. 
> Sak Jacobson v. Lamb, (A) 267 


Conn.—Marsh v. Wheeler, 77 Conn.. 


449, 59 A 410, 107 AmSR 40; Storer 
v. Hinkley, Kirby 147. 

Ga.—Haskins y. Throne, 101 Ga. 
126, 28 SE 611. 

Tll.—F unk v. Babbitt, nee Ill. 408, 
41 NE 166 [aff 55 Ill. A. 24]; Lem- 
ke v. Faustmann, 124 att A. 624; 
Adams v. Long, 114 Ill. A. 277; Gregg 
ve Misher; 3 Plls Als 260. 

Ind.—Schele v. Wagner, 163 Ind. 


20, 71 NE 127. 

Towa. —Cresco Union Sav. Bank v. 
Terry, 202 Iowa 778, 211 NW 228; 
Sherwood vy. Snow, 46 Iowa 481, 26 
AmR 155. 

Kan.—Barber v. Van Horn, 54 Kan. 
33, (SiGe LOO, 

Ky -—Napier v. Wooton, 188 Ky. 
542, ¥923 SW 155; Hamilton v. Sum- 
mers, 12 B. Mon. 11, 54 AmD 509. 

La.—Vicksburg First Nat. Bank vy. 
Mayer, 129 La. 981, 57 S 308. 

Mass.—Phipps v. Little, 213 Mass. 
414, 100 NE 615; Stimson v. W hit- 
ney, 130 Mass. 501. 

Mich.—Steven&8 v. McLachlan, 120 
Mich. 285, 79 NW 627 

Minn.—St. Paul First Nat. Bank v. 
Webster, 130 Minn. 277, 153 NW 736; 
Browerville First Nat. ‘Bank Vv. Stad- 
den, 103 Minn. 403, 115 NW 198. 

Miss.—Arcadia Commercial Bank v. 
Williams, 138 Miss. 7338, 103 S 426 
(construing law of Louisiana) ; Syl- 
verstein v. Atkinson, 45 Miss. 81; 
Faler v. Jordan, 44 Miss. 283. 

Mo.—Seufert v. Gille, 230 Mo. 453, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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member of a nontrading firm has no such au- | thority,®? although the instrument is for a firm 


131 SW 102, 31 LRANS 471; Cargill 
v. Corby, 15 Mo. 425; Wells v. Wells, 
(A.) 288 SW 950; Hovenden v. Chip- 
pewa Bank, (A.) 259 SW 1074; Citi- 
zens’ Trust Co. v. Tindle, (A.) 194 
SW 1066; Hayes v. Blaker, 138 Mo. 
A. 24, 119 SW 1004; Carter v. Steele, 
83 Mo. A. 211; Lincoln Nat. Bank 
v. Schoen, 56 Mo. A. 160; Feurt v. 
Brown, 23 Mo. A. 332; Holt v. Sim- 
mons, 16 Mo. A. 97. 

77 Mont. 


Mont.—Reid v. 
406, 251 P 157. 

Nev.—Barnett Bank v. Chiatovich, 
43, Nevas195 232 PP. 206. * 

N. Y.—Ann Arbor First Nat. Bank 
v. Farson, 226 N. Y. 218, 123 NE 490 
[rearg den 226 N. Y. 703 mem, 123 
NE 864 mem] (dictum). 

Oh.—Union Nat. Bank v. Wickham, 
pen Cire * Cty 685; 760k “Cin ADec. 

Or.—Maasdam v. Van Blokland, 123 
Or. 128, 261.P 66. 

Pa.—Real Estate Inv. Co. v. Smith, 
162 Pa. 441, 29 A 855; Clark v. John- 
Son, 90 Pa. 442; Hoskinson vy. Eliot, 


62 Sue 393. 

C.—Ex p. Wilson, 84 S. C. 444, 
66 Sos 675; Flemming v. Prescott, 37 
wee. Ls 307, 45 AmD 766. 

Tex.—Crozier v. Kirker, 4 Tex. 252, 
51 AmD 724; Smith v. Overton, (Civ. 
A.) 295 SW 702; Hill v. Oakwood 
First State Bank, (Civ. A.) 189 SW 
984; Miller v. McCord, (Civ. A.) 159 
SW 159; Wallace v. Reed, 54 Tex. 
Civ. A. 457, 117 SW 1019 [certified 
questions answered 102 Tex. 314, 116 
SW 35]; Hatchett v. Sunset Brick, 
ete:, €o,, (Civ...A:), 99 SW 1745 Phil- 
lips v. Stanzell, (Civ. A.) 28 SW 900. 

Eng.—Hedley v. Bainbridge, 3 Q. 
B. 316, 438 HCL 752, 114 Reprint 527; 
Swan v. Steele, 7 Hast 210, 103 Re- 
print 80; Pinkney v. Hall, 1 Salk. 
126, 91 Reprint 118; Harrison v. 
Jackson, 7 T. R. 206, 101 Reprint 935. 

Ont.—Canadian Bank of Commerce 
Temvaison, 36. U. Co Qy Bad, 

Que.—Larue v. Molsons Bank, 28 
Que. K. B. 203, 49 DomLR 455 [dism 
app 53 Que. Super. 524]. 

Sask.—Finny v. Berguin, [1926] 3 
DomLR 798 [dism app [1925] 4 
DomLR 1020]. 

N. W. Terr.—Ferguson v. Fairchild, 
1 Terr. 57329. 

[a] Reason for rule.—‘“The power 
of each partner to put the name of 
the firm to negotiable paper is, so 
essential to the conducting of its 
business, ‘that it is implied from the 
very existence of the firm.” Faler v. 
Jordan, 44 Miss. 283, 288. 

[b] Rule applied to: (1) Building 
contractors and buyers of building 
material. Hatchett vy. Sunset Brick, 
Clie Reon, Chex, 1Civ.? As) 699) SWah4. 
(2) Buyers of logs, wheat, and corn, 
and manufacturers and sellers of 
lumber, flour, and meal. Carter v. 
Steele, 83 Mo. A. 211. (3) Dealers 
in commercial paper. Hovenden v. 
Chippewa Bank, (Mo. A.) 259 SW 
1074. (4) Farmers and dealers in 
eattle and grain. Reid v. Linder, 77 
Mont. 406, 251 P 157. (5) Farmers, 
operators of steam sawmills, and 
general traders. Kimbro v. Bullitt, 
22 Hows GUIS: 12565 SOM Lanedt: dil 8: 
(6) Farmers, stock raisers, and mer- 
chants. Barnett Bank v. Chiatovich, 
48 Nev. 319, 232 P 206. (7) Haulers 
of freight and manufacturers of 
boxes. Jacobson v. Lamb, (Cal. A.) 
PACH Re 1 SO ed iW (8) Manufacturers of 
railroad ties. Hill v. Oakwood First 
State Bank, (Tex. Civ. A.) 189 SW 
984. (9) Owners of general country 
stores and cotton plantations. Vicks- 
burg First Nat. Bank v. Mayer, 129 
La. 981, 57 S 308. (10) Owners of 
stores and boarding houses for their 
own employees incidental to lumber 
business. Ferguson v. Fairchild, 1 
Tern, (us 1329. (11) Plumbing con- 
tractors and buyers of fixtures and 


Linder, 


fittings. Marsh y. Wheeler, 77 Conn. 
449, 59 A 410, £07 AmSR 40. . (12) 
Purchase and sale of leases. Smith 


702. (13) Real estate and insurance 
agents who also deal in real estate 


on their own account. Adams _ v. 
Long, 114 Ill. A. 277. 
[ec] No distinction between com- 


mercial and manufacturing partner- 

a tee ce v. Eliot, 62 Pa. 
Cross references: 

Implied authority: 

In general of partner of commer- 
cial or trading firm see supra §§ 
291, 292. 

Of member of trading firm to 
transfer paper payable to the or- 
der of the firm by indorsement in 
the firm name see infra § 3851. 

Presumption as to authority of part- 
ner in trading partnership see in- 

fra § 538. 

“Trading and commercial 
ships” defined see supra § 


partner- 


s2. U. S.—Dowling v. National 
Hxchy BankW45 Wy S.9 512,012 Set 
928, 36 L. ed. 795 [overr National 


Exch. Bank v. White, 30 Fed. 412]; 
Kimbro v. Bullitt, 22 How. 256, 16 
L. ed. 

Ala. —McCrary v. Slaughter, 58 
Ala. 230; Hibbler v. De Forest, 6 
Ala. 92; Cocke v. Mobile Branch 
Bank, 3 Ala. 175. 

Ariz.—EHastlick v. Hayward Lum- 
ber, ‘etc., Co., 263 P 936. 

Colo.—Tanner v. Hyde, 2 Colo. A. 
443,°31 P 344. 

Conn.—Pease v. Cole, 53,Conn.: 53, 
22 a 681, 55 AmR 53. 

. C.—Presbr ey v. Thomas, 1 App. 
171, 

Fla.—Friend v. Duryee, 17 Fla. 111, 
35 AmR 89; Lanier v. McCabe, 2 Fla. 
32, 48 AmD 173. 

Il]l.—Teed v. Parsons, 202 Ill. 455, 
66 NE 1044 [rev 100 Ill. A. 342]; 
Ulery v. Ginrich, 57 Ill. 531. 

Ind.—Schele v. Wagner, 163 Ind. 20, 
71 NE 127; Bays v. Conner; 105 Ind. 
415, 5 NE 18; Schellenbeck v. Stude- 
baker, 13 Ind. A. 487, 41 NE 845, 55 
AmSR 240. 

Iowa.—Schumacher v. Sumner Tel. 
Co., 161 Iowa 326, 142 NW 1034, 
AnnCas1916A 201. 

Kan.—Lee v. Ft. Scott First Nat. 
pan 45 Kan. 8, 25° P -196,611 LRA 


La.—Benedict v. Thompson, 33 La. 
Ann. 196; Hermanos v. Duvigneaud, 
LOMTas Ann. 114; Benton v. Roberts, 
4 La. Ann. 216. 

Md.—Harris v. Baltimore, 73 Md. 
22; 17 A 1046, 20 A 111, 985, 25 AmSR 
365, SERA 6UT: 

Bay Nat. 


Mass. —Back Bank v. 


Brickley, 254 Mass. 261, 150 NE 11; 
Worster v. Forbush, 171 Mass. 4238, 
50 NE 936. 

Minn.—Vetsch v. Neiss, 66 Minn. 
459,69: NNW. 315. 

Miss.—Prince v. Crawford, 50 


Miss. 344. 

Mo.—Deardorf v. Thacher, 
128, 47 AmR 95; Shaw v. Gunby, (A.) 
176 SW 548; Sedalia Third Nat. 
Pane v. Faults, 115 Mo. A. 42, 90 SW 


78 Mo. 


Mont.—Reid v. Linder, 77 Mont. 
406, 251 P 157. 
Nebr.—Levi v.’ Latham, 15 Nebr. 


309, 19 NW 460, 48 AmR 361. 
N. H.—National State 
Bank v. Noyes, 62 N. H. 35. 
N. J.—Harris v. Heilig, 84 N. J. L. 
40, koe A 1028. 
Y.—Hunt v. Chapin, 6 Lans. 139. 
Ohe roland WatiuutZe On mein Ge 
453, 1 Oh. Cir. Dec. 584. 
Or.—MecManus v. Smith, 37 Or. 222, 


Capital 


61 P 844. : 

Pa.—Schaeffer v. Fowler, 111 Pa. 
451, 2 A 558. 

Tenn.—Pooley v. Whitmore, 10 


Heisk. 629; 27 AmR 733. 

Tex.—Wallace v. Reed, 54 Tex. Civ. 
A. 457, 117 SW 1019. 

AG — Walker v. Walker, 66 Vt. 285, 
29 A 146. 

Wash.—Snively v. Matheson, 12 

Wash. 88, 40 P 628, 50 AmSR 877. 

Wis.—Smith v. Sloan, 37 Wis. 285, 


vy. Overton, (Tey. Civ. A.) 295 SW119 AmR 757. 


Eng.—Wheatley ANG Smithers, 
[1906] 2 K. B. 321 [app ps on 
other grounds [1907] 2 K. B. 684]; 
Hedley v. Bainbridge, 3 Q. B. 316, 438 
ECL 752, 114 Reprint 527; Garland 
v. Jacomb, Leis) Exch: 216; Yates 
v. Dalton, 28 LL. J. Exch. 69; Dick- 
inson v. Valpy, MORES Gees 128, 21 
ECL 63, 109 Reprint 399, 19 ERC 
423. 

Man.—Pickup v. Northern Bank, 18 
Man. 675, 10 WestLR 589 [dism 
app 9 WestLR 173]. 

Ont.—Wilson v. Brown, 6 Ont. A. 


411; Workman v. McKinstry, 21 U. 
CRO. Bix Ooo 

Que.—Drouin y. Gauthier, 12 Que. 
K. B. 442. 

[a] Reasons for rule—(1) “This 


doctrine [that one partner can make 
commercial paper] is not applicable 
to all kinds of partnerships, but is 
generally limited to partnerships in 
trade and commerce, for in such 
cases it is the usual | course of mer-/ 
cantile transactions.’ Story Partn. 
§ 102a [quot Harris v.. Baltimore, 73 
Md. 22,°30, 17 A 1046, 20 A. 111, 985, 


25 AmSR 565, 8 LRA 677; Hunt v. 
Chapin,=.6 ans? (CN. Yi dsier “1 4ens 
(2) The rule is no more than 


an application of the doctrine which 
is applied to partnerships in general 
that the authority of the partners to 
bind each other by their contracts 
is limited to contracts made within 
the scope of the business for which 
they are associated. Sutton v. Web- 
er; 127 lowa 361, 101 NW 775.) The 
borrowing of money and the giving 
of negotiable paper is not a neces- 
sary or an ordinary incident of the 
business of a nontrading associa- 
tion.” Schumacher v. Sumner Tel. 


Co., 161 Iowa 326, 333, 142 NW 10384, 
AnnCas1916A 201. 

[b] Rule applied to: (1) Ab- 
stracters, loan and real estate bro- 
kers. Shaw _v. Gunby, (Mo. A.). 176 
Sw 548. (2) Accountants. Pickup 


v. Northern Bank, 18 Man. 675, 10 
WestLR 589 [dism app. 9 WestLR 
173]. (3) Attorneys. Friend v. Dur- 
yeer linia, LI 35). War ecors 
ster v. Forbush, 171 Mass. 
NE 936; Smith v. Sloan, 37 Wis. 285, 

19 AmR 757; Hedley v. Bainbridge, 

Sa Oa Esa oHios 43 HCL 752, 114 Reprint 

527: Garland v. Jacomb, Lupa Bo yaltted 

Rxcte 216°" “Drevin Vv. Gauthier, 12 

Que, 1 By 440: (4) Auctioneers. 

Wheatley v. Smithers, [1906] 2 K. B. 

321 [app allowed [1907] 2 K. B. 684]. 

(5) Borers and fitters out of wells. 

Vetsch v. Neiss, 66 Minn. 459, 69 NW 

315. (6) Builders. Harris v. Heil- 
ig, 640 NvJs we 20, Sb eeae 102s aeicae) 

Commission merchants. MHibbler v. 
De Forest, 6 Ala. 92. (8) Construct- 
ors and operators of rural telephone 
line. Schumacher v. Sumner Tel. 

Co.,. 161 Iowa 326, 142 NW 1034, 
AnnCasi1916A 201. (9) Contractors. 
Harris v. Baltimore, 73 Md. 22, 17 A 
1046, 20 A 111, 985, 25 AmSR. 565, 
8 LRA 677; Stavnow v. Kenefick, 79 
Mo. A. 41; Toland v. Lutz, 2 Oh. Cir. 
Ct. +453, 1 Oh; Cir. Dec,.584. (10) 

Contractors and builders, incidental- 
ly selling goods to their own em- 
ployees. Snively v. Matheson, 12 
Wash. 88, 40 P 628,.50 AmSR 877. 

(11) Contractors for transportation 
of mail. Sedalia Third Nat. Bank v. 

Faults, 115 Mo. A. 42, 90 SW 755. 
(12) Dairymen. Schellenbeck  v. 
Studebaker, 13 Ind. A. 437, 41 NH 
845, 55 AmSR 240. (13) Farmers 
and planters. Kimbro v. Bullitt, 22 
How. (U. S.) 256, 16 L. ed. 3138; Mc- 
Crary v. Slaughter, 58 Ala. 230; Tan- 
ner v. Hyde, 2 Colo. A. 443, 31 P 344; 
Ulery wv. Ginrich, 5% Tl); 53137) -Ben- 
ton v. Roberts, 4 La. Ann. 216; Prince~ 
v. Crawford, 50 Miss. 344; Hunt vy. 
Chapin, 6 Lans. (N. Y.) 189; Walker 
v. Walker, 66 Vt. 285, 29 A 146. (14) 
Insurance, real estate, and loan 
brokers. Schele v. Wagner, 163 Ind. 
20, 71 NE 127. (15) Joint purchas- 
ers of land. Schaeffer v. Fowler, 111 
Pa. 451, 2 A 558. (16) Livery- stable 
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debt,** unless expressly authorized,** or unless the 
authority to bind the firm by negotiable instruments 
may be implied from the circumstances,*° as where 
carrying on the Dasite or it. 
1s customary in similar partnerships,*‘ 
paper is issued, accepted, or indorsed by the manag- 
ing partner;**8 or where it may be implied from the 
actual course of business pursued by the particular 
partnership,*® and such paper is issued, accepted, or 


it is necessary for 


owners. Levi v. Latham, 15 Nebr. 
309, 19 NW 460, 48 AmR 361. (17) 
Lumber manufacturers. Dowling v. 
National _ Exch. Bank, 145 U. S. 512, 
12 SCt 928, 36 L. ed. 795 [Loverr Na- 
tional Exch. Bank y. White, 30 Fed. 
412]; National State Capital Bank 
v. Noyes, 62 N. 3D. (18) Mem- 
bers of religious community. Teed 
v. Parsons, 202 Ill. 455, 66 NE 1044 
[rev 100 Ill. A. 342]. (19) Operators 
of machinery. Webb v. Allington, 27 


Mio. A. 55.9: (20) Owners of steam 
sawmill. Lanier v. McCabe, 2 Fla. 
32, . 48 Amp, 173. (21) Printers. 
Bays v. Conner, 105 Ind. 415, 5 NE 
18. (22) Printers and publishers. 
Pooley v. Whitmore, 10 Heisk. 
(Tenn.) 629, 27 AmR 733. (23) Pub- 


lishers of newspaper. McManus v. 
Smith) 3%. Or, 222; 61 P 844. (4) 
Real estate and insurance agents. 

Lee v. Ft. Scott First Nat. Bank, 45 

Kane 3, 29 P 196, Wa UR A 23850 Dear= 

dorf v. Thacher, 78 Mo. 128, 47 AmR 

95. (25) Stevedores. Benedict  v. 

Thompson,.ss Lac Ann. 196; (26) 

Tavern keepers. Cocke v. Mobile 

Branch Bank, 3 Ala. 175. (27) The- 

ater managers. Pease v. Cole, 53 

Conn. 53, 22 A 681, 55 AmR 53. 

[c] Trading partnership and non- 
trading partnership between’ same 
partners.— Where one is in partner- 
ship with another in the mercantile 
business and in conducting a cotton 
plantation, but it appears that the 
two partnerships are carried on un- 
der distinct agreements, the second 
is a nontrading partnership and there 
is no authority in the partner to 
borrow money upon a negotiable in- 
strument for the second partner- 
ship. Hunt v. Chapin, 6 Lans. (N. 
Wal) BOE, 

{dj Distinction between trading 
and nontrading partnership not mere 
presumption.—(1) ‘‘The distinction 
between a trading and a nontrading 
partnership, in respect to the power 
of a partner to bind his copartner 
by negotiable instruments, is not 
limited to a mere presumption of 
such authority in one case, and the 
absence of such presumption in the 
other one partner in a non- 
trading partnership cannot bind his 
copartner by a bill or note drawn, ac- 
cepted or indorsed by him in the 
name of the firm, not even for a debt 
which the firm owes, unless he have 
express authority therefor from his 
copartner, or unless the giving of 
such instruments is necessary to the 
carrying on of the firm business, or 
is usual in similar partnerships,” 
Smith v. Sloan, 37 Wis. 285,- 296, 19 
Am, 157: (2) Presumptions as to 
authority of partner in nontrading 
partnership see infra § 291. 

Cross references: 

Implied authority in general of part- 
ner of nontrading firm see supra §§ 
291, 292. 

Limited power of member of mining 
partnership to bind copartners by 
drawing or accepting bills of ex- 
change or making promissory notes 
see Mines and Minerals § 801. 

“Nontrading partnership” distin- 
guished Groen “trading partner- 
ship’ see supra § 15. 

105 Ind. 415, 


83. Bays v. Conner, 
5 NE 18; Smith v. Sloan, 37 Wis. 285. 
19 AmR 757; Hedley v. Bainbridge, 3 
@. B. 315, 43 ECL 752, 114 Reprint 
527. 
84. 
Lumber, 


Ariz. 
eC, 


v. Hayward 


Co., 263 P 936. 


‘159 SW 159. 


PARTNERSHIP 


and such 


ships.°? 


Colo.—Tanner v. 2 Colo. A. 
443, 31 P 344. 
Ill.—Morse v. Richmond, 6 Ill. A. 
LGC fatke97 Ts 308i); 
Ind.—Bays v.. Conner, 
5 NE 18. 


Hyde, 


105 Ind. 415, 


Mo.—Shaw v. Gunby, (A.) 176.SW 
548; Sedalia Third Nat... Bank”) v. 
Faults, 115 Mo. A. 42;.90 SW. 755. 

Nebr.—Levi v. Latham, 15 Nebr. 
309, 19 NW 460, 48 AmR 3861. 

N. H.—National State Capital 
Bank v. Noyes, 62 N. H. 35. 

R. I.—Holden v. Thurber, 72 A 720. 

Tex.—Hill v. Oakwood First State 
Bank, (Civ. A.) 189 SW 984; Miller 
v. McCord, (Civ. A.) 159° SW 159: 

Wis:—Smith vy. Sloan, 37 Wis. 285, 
UO me Ara Epon 

Eng.—Wheatley v. Smithers, [1907] 
PA NERS N35 OCLE Pigeon v. Valpy, 10 
B. & Ci 128,°21 HCL 68, 109 Reprint 
399, 19 ERC 4238. 

[a] The express power to borrow 
carries with it the authority to give 
the lender all ordinary securities. 
Morse v. Richmond, 6 Ill. A. 166 [aff 
7, Su SsO sale 

[b] Express consent by copart- 
ners that managing partner act unre- 
stricted in all matters pertaining to 
the interest of the partnership au- 
thorizes tha managing partner to ex- 
ecute a note at the suggestion of one 
of the partners, despite a provision 
in partnership agreement that no 
partner shall create a firm debt or ob- 
ligation except by written consent 
of all the others. Hill v. Oakwood 
First. State Bank, (Tex, Civ. A.) 189 
Sw 984. 

85. Cocke v. Mobile Branch Bank, 
3 Ala. 175; Chumbley v. Courtney, 
181 Iowa 482, 164 NW 945; Small- 
house v. Morris, 107 SW 708, 32 KyL 
1005. 

86. U. S.—Dowling v. National 
hixch.- Banks i452. IS) bi, 12, SCt 
28 30 wea edam 95. 

Colo.—Tanner vy. Hyde, 2 Colo. A. 
443, 31 P 344. 


Ind.—Schele v. Wagner, 163 Ind. 


20, 71 NE 127; Schellenbeck v. Stude- 
baker. 13 Ind. A. 437, 41 NE 845, 55 
AmSR 240. 

Md.—Harris v. Baltimore, 73 Md. 


22, 17 A 1046, 20 A 111, 985, 25 AmSR 
565, 8 LRA 677. 


Mont.—Reid v. Linder, 77 Mont. 
406, 251 P 157. 
Nebr.—Levi v. Latham, 15 Nebr. 


re a NW 460, 48 AmR 361. 
H.—National State Capital Bank 
Vv. oree. O20 ING BENS. 

Tex.—Miller v. McCord, (Civ. A.) 

Wis.—Smith v. Sloan, 37 Wis. 285, 
19 AmR 757; Freeman v. Carpenter, 
17 Wis. 126. 

Hng.—Dickinson v.’ Valpy, 10 B. & 
Co 128, 21 HCE 63; 109 Reprint 399, 119 
ERC 423. 

[a] Brokers who also agree to 
lend money impliedly authorize each 
other to borrow money and to secure 
the loans by notes which bind the 
firm, since borrowing funds would 
frequently be essential to their busi- 


Dees: Freeman v. Carpenter, 17 Wis. 
87. Colo.—Tanner v. Hyde, 2 Colo. 
A. 443, 31 P 344. 
Ind.—Schele v. Wagner, 163 Ind. 


20, 71 NE 127; Schellenbeck v. Stude- 
baker, 13 Ind. A. 487, 41 NE 845, 55 
AmSR 240. 

Md.—Harris v. Baltimore, 73 Md. 
22, 17 A 1046, 20 A 111, 985, 25 AmSR 
565, 8 LRA 677. 


Partnership for single enterprise. 


£§ 340 


indorsed by the managing partner.®°° Language may 
be found in some decisions which would tend to 
broaden the implied authority of a partner in what 
in general would be held a nontrading partnership ;°* 
and in certain jurisdictions, by construction of the 
statutes,°? the courts have held that there is no dis- 
tinetion between trading and nontrading partner- 


In general, a 


Nebr.—Levi v..Latham, 15 Nebr. 
309, 19 NW 460, 48 AmR 361. 

WN. H.—National State Capital Bank 
vi. Noyes, 62 N: Hy 35, 

N. J.—Harris v. Heilig, 84 N. J. L. 
40, 85 A 1023. 

Wis.—Smith vy. shea, 37 Wis: 285, 


19 AmR 757, 

Eng.—Dickinso on Vy. »Valpys H0e BE! 
& C. 128, 21-ECL“$3, 109 Reprint 399, 
19 ERG. 423 [appmand foll Bramah v. 
Roberts, 3° Bing, N. Cas: 963, 32> He 
441, 132 Reprint 682]. 


Rates Holt v. Simmons, 16 Mo. A. 

89. U. S.—Dowling v. National 
Hxch, Bank, 145 UiyyS. 5512, 2 Set 
928, 36 L. ed. 795 [overr National 
Exch. Bank v. White, 30 Fed. 412]. 


Ind.—Schellenbeck v. Studebaker, 
pees A. 437, 41 NE 845, 55 AmSR 

Md.—Harris v. Baltimore, 73 Md. 
22,17 A 1046, 20 A 111, 985, 25 AmSR 
565, 8 LRA 677. 

Mont.—Reid v. Linder, 77 Mont. 
en Qos hot, 

J.—Harris v. Heilig, 84 N. J. L. 

40, Nee A 10238. 

Or.—Maasdam _v. 


Van Blokland, 
123).Or, 128, 2161 SE 66: 


90. Holt v. Simmons, 16 Mo. A. 97. 

OTi5_ aetsoniv: ehiald, “iy eAdian Aa Gallon 
55 S 944; Brayley v. Hedges, 52 
Iowa 623, 3 NW 652; Crosthwait v.- 
Ross, £2) Bumphr ~ Chenn!) 92350034 
AmD 613. 

[a]. Sawmill operators.—A part- 


ner of a firm engaged in the opera- 
tion of a sawmill, who had authority 
to buy property for the business, nec- 
essarily possessed the power to bind 
the firm by the execution of notes for 
the purchase price of the property; 
the question as to the distinction be- 


tween a “trading” and a ‘nontrad- 
ing” partnership, however, was not 
Kalseday PWelSone ven ela lee Al eyemne AG 


619,55 S 944. 

[b] Selling agents.—A member of 
a firm, agents for the sale of thresh- 
ers, was authorized to execute a note 
in the firm name in settlement of a 
liability arising out of its business; 
the question as to the distinction be- 


tween a “trading” and a “nontrad- 
ing” partnership, however, was not 
raised. Brayley v. Hedges, 52 Iowa 
623, 3 NW 652. 

[ec] Physicians are not impliedly 


authorized to bind the firm by nego- 
tiable instruments to obtain money, 
but they may do so for whatever is 
used by them in their vocation, such 
as medicines and _ surgical instru- 
ments, for a firm of physicians has 
no use for money directly. Cros- 
thwait v. Ross, 1 Humphr. (Tenn.) 
23, 34 AmD 613. But see Smith v. 
Sloan, 37 Wis. 285, 296, 19 AmR 757 
(characterizing this exception to the 
general rule as dictum and adding: 
“As a proposition of fact, we doubt 
whether the members of the medical 
profession will..fully indorse the 
statement of tke Tennessee court. 
We strongly suspect that a firm of 
practicing physicians has direct use 
for money’’). 


92. See statutory provisions. 
93. See cases infra this note. 
[a] In California (1) 


“with the 
adoption of the Code . the dis- 
tinction between trading and non- 
trading partnerships which bas been 
made in other jurisdictions is unnec- 
essary, for, with the exception of 
mining partnerships and epee 
partnerships, all partnerships ‘ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-) 


§§ 340-341] 


member of a partnership for a single enterprise has 
no implied authority to execute a note in the firm 
name,®* unless the authority is necessary for ear- 
rying on the business,®® or may be implied from the 
usage of similar partnerships®® or the dealing of the 


particular partnership.°®* 
Representation of copartner. 


98 


ner’s name;° 


of Firm Paper in General. 


partnership name.” 


fall within the same class, and the 
same rules governing the power and 
authority apply, whether the part- 
nership is engaged in the business of 
buying and selling merchandise for 
profit or engaged in any other busi- 
ness.” Jacobson v. Lamb, (A.) 267 
P 114, 116. (2) A partner, as ‘man- 
ager of a theatrical company, has au- 
thority to execute notes in the name 
of the partnership to take up due- 


bills given to creditors, under Civ. 
Code § 2429. Hale v. Giesea, (A.) 
258 P 407. 


{b] In Georgia, by construction 
of the code, it has been held that a 
member of a nontrading partnership 
has implied authority to bind the 
other members of the firm by nego- 
tiable paper signed in the firm name. 
Davis v. Howell Cotton Co., 101 Ga. 
128, 28 SE 612; Haskins v. Throne, 
LOly Ga. 126, °28 “SE 611; =Hymes<v- 


Weld, 91 Ga. 742, 17 SE 1001; Sel- 
man y. Brown, 78 Ga. 332. 
94. Gray v. Ward, 18 Ill. 32; To- 


Jana v. Liutz, 2°-Oh. Cir), Ct. 453, 1 Oh. 
Cin Dee 584. 

Implied authority in general of 
person in a joint adventure see Joint 
Adventures § 99 et seq. 


95. Gray v. Ward, 18 Ill. 32. 

96. Gray v. Ward, supra. 

97. Gray v. Ward, supra. 

98. McCauley v. Gordon, 64 Ga. 


221, 37 AmR 68; Baker v. Seaweard, 
CSO SUreLSG TE  SiT0En  Pettyjohn-,v. 
National Exch. Bank, 101 Va. 111, 
43 SE 203. 

{a] Waiver of homestead.—Each 
partner may waive a homestead ex- 
emption for himself and for his part- 
ner as to personal property belonging 
to the firm; but he may not waive 
such exemption as to real estate be- 
longing to another partner, or au- 
thorize anyone else to do so, without 
express authority from the owner. 
Winkles v. Simpson Grocery Co., 138 
Ga. 482, 75 SE 640. 

99. Maclae v. Sutherland, 3 BE. & 
B. 1, 77 ECL 1, 118 Reprint 1038. 

1. Formal requisites of bills and 
notes in general see Bills and Notes 
§§ 187-205. 

2. Ky.—Macklin v. Crutcher, 6- 
Bush 401, 99 AmD 680 [overr Hikes 
v. Crawford,:4 Bush 19]. 

N. Y¥.—Lucker v. Iba, 54 App. Div. 
566, 66 NYS 1019. 

Tenn.—Crouch Vv. 
Humphr. 209. 

Eng.—Kirk v. Blurton, 9 M. & W. 
284, 152 Reprint 120. ' 

Ont.—Royal Canadian Bank v. Wil- 
sson,i24 UW. C2 Cy, PR? 362: 

[a] Name other than that of firm. 
—A partner in‘’the firm of J B has 
no authority to bind the firm by exe- 
cuting a negotiable instrument in the 
name of J B & Co. Kirk v. Blurton, 
9M. & W. 284, 152 Reprint 120. 


Bowman, 3 


A partner has no 
authority, by virtue of the partnership relation, to 
bind a copartner individually by signing such part- 
and where. a note, in form joint and 
several, is signed by one partner in the individual 
names of all the members of the firm, it seems that 
the words attempting to create a several liability 
will be taken pro non seripta, and the instrument 
will be valid against the firm as a joint obligation.®® 

[§ 341] (2) Form of Execution or Indorsement 
In the absence of ex- 
press authority a partner in general has only au- 
thority to bind the partnership by a signature in the 
This may be the name agreed 
upon in the partnership articles,* or a name adopted 


PARTNERSHIP 


other partner.*+ 


[b] “His mark.’—A note, signed 
his 
“Burns x Horton,’ made by one of 
mark : 


the partners of a firm, composed of 
Burns and Horton, if intended to be 
the signature of the firm, will bind 
the firm. Horton v. Smith, 12 Ga. 
A. 232, 77 SE 9. 

Cross references: 
Firm name: 

In general see supra §§ 147-170. 

For acceptance to which individual 
name is added upon bill drawn 
upon firm see infra § 345. 

Upon negotiable instrument as pri- 
ma facie evidence of partnership 
paper see infra § 5388. 

Paper in individual name for firm 
use see infra § 

3. Use of firm name in general 
see supra § 303. 
aaa Ga.—Markham v. Hazen, 48 Ga. 

Mass.—Phipps v. Little, 213 Mass. 
414, 100 NE 615. 

Nebr.—Peck vy. Tingley, 53 Nebr. 
171, 73 NW 450. 

Nev.—Barnett Bank v. Chiatovich, 
48 Nev. 319, 232 P 206. 
poor Y.—Staats v. Howlett, 
hae C.—Horton v. Child, 15 N. C. 

Or.—Frazier v. Cottrell, 82 Or, 614, 
162 P 834. : 

Tenn.—Moffat v. 
Baxti piled 

Eng.—Williamson vy. Johnson, 1 B. 
& C. 146, 8 ECL 64, 107 Reprint 55; 
Norton v. Seymour, 3 C. B. 792, 54 
ECL 792, 136 Reprint 317; Thicknesse 
v. Bromilow, 2 Cromp. & J. 425, 149 
Reprint 180. 

[a] Thus (1) if a firm has by use 
adopted a name: differing somewhat 
from that stipulated in the partner- 
Ship articles, it will be liable upon 
a note executed in the adopted name. 
Moffat v. McKissick, 8 Baxt. (Tenn.) 
517. (2) After the death of a part- 
ner the surviving members may con- 
tinue to transact business in the 
name of the late firm; and if this 
name is so adopted by them, a note 
executed in that name is binding on 
the firm. Staats v. Howlett, 4 Den. 
(N. Y.) 559. (3) An indorsement by 
one partner in the name “H. & F.” 
when the real partnership name is 
“HH. & Co.,” and there is no person 
in the firm named “F.,” transfers 
good title where the firm sometimes 
in their business transactions used 
the designation “H. & F.” William- 
son v. Johnson, 1 B. & C. 146, 8 ECL 
64, 107 Reprint 55. (4) Where a 
firm had been formed to publish a 
paper called ‘“‘The Opinion,” the firm 
was liable on an acceptance given by 
one partner “for the Opinion news- 


4 Den. 


McKissick, 8 


paper” for goods afterward used by 


by the partnership.* 
if the name used is not materially different, it may 
be sufficient to designate and bind the partnership.’ 
Before a partnership name is adopted, the partner- 
ship may be designated and bound by the joint 
names of the several partners.® 
may assume, and be bound by, the names of all the 
partners,’ the names of some of the partners,® or the 
name of one,® as the firm name.*® 
sary, to be binding on the firm, that a note should 
be executed in precisely the same form, or by pre- 
cisely the same name or style, in which another note 
designed to bind the same firm was executed by an- 
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Although not the usual name, 


The partnership 


It is not neces- 


A note by one partner which reads 


“T promise to pay,” ete., but to which he subseribes 
the firm name, is binding on the firm.*? 
the firm name by a partner who adds his own name 
; as “president,” will bind the firm.t? Even when not 
properly executed the holder may recover against 
the firm if he can show that the paper was issued** 
or adopted?® by 


A note in 


It has 


ae firm. Markham v. Hazen, 48 Ga. 

‘5. Caldwell v. Sithens, 5 Blackf. 
(ind:). 99; Forbes v. Marshall, 11 
Exch. 166, 156 Reprint 788. See In re 
Evans, 235 Fed. 635 (question is one 
of intention). 

[a] For example (1) “proprietors 
of the Union Bank” instead of “the 
Union Bank.” Forbes vy. Marshall, 11 
Exch. 166, 156 Reprint 788. (2) 
Where the partnership name was 
Caldwell, Saxon, and Johnson, and a 
note was signed by one of the part- 
ners “for the company of William 
Caldwell, William Saxon, and Wil- 
liam Johnson.—By me William John- 
son,” it was binding on the firm. 
cere v. Sithens, 5 Blackf. (Ind.) 


the firm as its obligation. 


Sufficiency of evidence of firm 
mame see infra § 540. 

As question for the jury whether 
name signed was the partnership 
name or substantially described the 
firm see infra § 542. ; 

6. Kitner v. Whitlock, 88 Ill. 513. 

%. Norton wy. 'Seymour, weecOmenss 
792, 54 HCL: 792, 136 Reprint 317. 

Paper in individual names for firm 
use see infra § 345. 

8. Voorhees v. Jones, 29 N. J. L. 
270; McGregor v. Cleveland, 5 Wend. 
CNsg¥i))  400- ‘ 

.9. Firm name that of one partner 
only see infra § 344 note 47. 

Use of individual name where no 
firm name has been adopted see in- 
fra § 345. 

10. Firm name in general see su- 
pra §§ 147-170. 

lls Kinsman. vy. Dallam, 5 I. B. 
Mon. (Ky.) 382. 

12. Weirick v. Graves, 73 Ill. A. 
266; Doty v. Bates, 11 Johns. (N. Y.) 
544; Galway v. Matthew, 1 Campb. 
408, 170 Reprint 1000; Ex p. Buckley, 
14 M. & W. 469, 153 Reprint 559. : 

13. Locatelli v. Flesher, 220 Mo. 
A. 447, 276 SW 415. 

[a] A distinction without a dif- 
ference.—Where an “officer” or agent 
of a partnership is in fact a partner, 
he is acting in his capacity asa part- 
ner, although he executes a negotia- 
ble instrument as such “officer” or 
agent. “It is impossible to contem- 
plate that a partner in performing an 
act of a partnership is merely an 
agent such as a stranger acting as an 
agent of a partnership would be. We 
do not know how to distinguish in 
the relationship created between a 
partner acting under his agency as a 
partner and acting for the partner- 
ship as some other kind of an agent 
while at the same time being a part- 
ner.” Locatelli v. Flesher, 220 Mo. 
A. 447, 451, 276 SW 415. 


14. Farmers’ Bank v. Bayless, 41 
Mo. 274. ‘ 
15. Melsheimer vy. Hommei, 15 
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been held that if the paper was for the benefit of the 
firm, it would be liable upon the instrument, although 
it was not executed in the firm name.*® 
has been issued by a partner which is not so ex- 
ecuted as to entitle the payee to recover upon the 
instrument as a firm obligation, he may still be en- 
titled to recover upon the original consideration.** 

Two firms with a common name. 
are two distinct firms trading under the same name 
and composed in part of the same members, a per- 
‘son who is a member of both firms binds only the 
firm for whom the transaction is or is understood to 
be, by a bill or note executed or indorsed in the com- 


mon name.!§ 


[§ 342] (8) Nature and Extent of Liability!°— 
Subject to limitations upon the 


(a) In General. 


Colo. 475, 24 P 1079; Bacon v. Hutch- 
: ings, 5 Bush (Ky:) 596: 


eis Markham vy. Hazen, 48 Ga. 
[a] If the firm receives the whole 


consideration for which the accept- 
ance was given, where a draft was 
accepted, not in the name of the firm, 
but in the name of a partner ‘for 
the Opinion newspaper,’ published 
by the firm, there is strong ground 
for an exception to the general rule 
that a partner has no implied author- 
ity to bind his copartners except by 
an acceptance in the true style of 


the partnership. Markham v. Hazen, 
48 Ga. 570. 
17. Mills v. Riggle, 83 Kan. 703, 


112 P 617, AnnCasi912A 616; Fair v. 
Citizens’ State Bank, 9 Kan, A. To; 
59 P 43; Macklin v. Crutcher, 6 Bush 
(Ky.) 401, 99 AmD 680; Bottomley v. 
Nuttall, 5 C. BLN. S. 122, 94 ECL 122, 
141 Reprint 48. 

Individual paper of one partner as 
collateral where sale is made to, and 
upon the credit of, the firm see in- 
fra § 345. 

Liability of partnership for money 
borrowed by one of its neta for 
the partnership see supra § 3 

18. Hastings Nat. Bank a Hib- 
bard, 48 Mich. 452, 12 NW 651; Stand- 
ard Bank v. Dunham, 14 Ont. 67; 
Hall v. West [Reported 1 Lindley 
Partn. 344 (overr Baker v. Charlton, 
Peake 111, 170 Reprint 97)]. 

Firms with common partners see 
supra § 298. 

In action against person who is a 
member of only one of two firms hav- 
ing a common name, presumption 
that transaction is that of firm to 
which he does not belong see infra § 
538.4 

19. Cross references: 
Admissibility of oral evidence to 

show that note signed in individual 

names of partners was a partner- 

ship transaction see infra § 539. 
Capacity of indorsee of a note, exe- 

cuted by the members of a firm to 

a member of the firm, to sue other 

members of the firm see infra § 463. 
Paper in individual name for firm use 

see infra § 345: 

Presumption that note signed in in- 
dividual names of partners is their 
individual obligation see infra §& 


538. t 
See supra § 340. 

21. See supra § 340. 

Implied authority of partner in 
general dependent upon scope of part- 
nership business see supra § 293. 

22. Cal.—Jacobson vy. Lamb, (A.) 


P 114. 
a. 40 La. Ann. 
190, 3 S 640; Baldwin v. Wachstet- 
ter, 7 La. A. (Orleans) 116. 
Mass.—Feigenspan vy. McDonnell, 
201 Mass. 341, 87 NE 624. 
INE NS Y.—Smith v. Lusher, 5 Cow. 688. 
Okl.—Schneider v. Rep ublic Supply 


Co., 123 Okl. 98, 252 P 45 

g D.—Inman v. Brookman, 28 S. D. 
361, 133 NW 810. 

23. Tennessee Valley Bank  v. 


PARTNERSHIP 


When paper 


Where there 


[§§ 341-342 


-authority of members in nontrading partnerships or 
in partnerships for a single purpose,?® negotiable 
paper issued, accepted, or transferred, within the 
scope of the partnership business ‘is binding upon all 
the parties,?! even though signed by one of them 
without the knowledge?” or consent,?* or against the 
wishes, of his copartner,?* or despite the partner- 
ship agreement,?° unless the holder of the negotiable 
paper has taken it with notice of the limitation upon 
the partner’s authority.?° 
sued, accepted, or transferred, without the scope of 
the partnership business by a member of a firm is 
not binding on the firm,?* unless the issue, accept- 


. But negotiable paper is- 


ance, or transfer, by one partner is ratified by his 


Avery, 9 Ala. A. 3638, 63 S 813; Partin 
v. Luterloh, 59 N. C. 341; Schneider 
Vilwey epublie Supply Co., 123 Okl. 98, 
252 P 45. 

24. United Drug Co. v. Gramling- 
Belcher Drug Co., 216 Ala. 79, 112 S 
357;Partin v. Luterloh, 59 N. C. 341. 

[a] That one partner disapproved 
of a proposed contract and personal- 
ly refused to, sign, notes pursuant 
thereto does W6t per se avoid liability 
of partnership on notes given by the 
other partner. United Drug Co. v. 
Gramling-Belcher Drug Co., 216 Ala. 
CO SOLOS SO ke 

25. Payees without notice and 

bona fide holders see Bills and Notes 
§ 1043. 
Holder with notice that paper 
was issued, accepted, or indorsed 
without authority see Bills and Notes 
§ 10438. 

Restrictions upon partner’s author- 
ity in general see supra §§ 296, 297. 

27. U. S.—Newman v. Richardson, 
9 Fed. 865, 4 Woods 81. 

Ala.—Talmage v. Millikin, 119 Ala. 
40, 24 S 848; Guscott v. Roden, 112 
Ala. 632, 21 S 318. 

Ga.—-H. Y. McCord Co. v. Callaway, 
109 Ga. 796, 35 SHE 171. 

Ill.—Zuel v. Bowen, 78 Ill. 234; 
Wright v. Brosseau, 73 Ill. 381; Mc- 
Donald v. Western Tube Co., 64 Ill. 
A. 458. 

Ind.—Summerlot v. Hamilton, 121 
Ind. 87, 22 NE 973; Bays v. Conner, 
105 Ind 415, 5 NE 18; Graves v. Kel- 
lenberger, 51 Ind. 66; Ditts v. Lons- 


dale, 49 Ind. 521. 

Iowa.—Rutledge v. Squires, 23 
Iowa 53. 

Ky.—Wagnon v. Clay, 1 A. K. 


Marsh. 257. 


M. Staples, 169 Mass. 
49, 47 NE ekg Blodgett v. Weed, 119 
Mass. 215. 

Mich.—Whitla v. Butler, 99 Mich. 
ol, 57) NW 1082. 


Minn.—Bank of Commerce y. Sel- 
den, 3 Minn. 155: 

Mo.—Broughton y. Sumner, 80 Mo. 
A. 386. 

N. Y.—Rumsey v. Briggs, 139 N. Y. 
323, 34 NE) 929 [rey (63 Hun -11,.17 
NYS 562]; Van Voorhis v. Brown, 29 
App. Div. 121, 51 NYS 440; Living- 
ston v. Roosevelt, 4 Johns. 251, 4 AmD 
ion 

Oh.—Toland v. Lutz, 2 Oh. Cir. Ct. 
4535 1 Oh. iCinge DEcsno Se. 

Tenn.—Scott v. Bandy, 2 Head 197. 

Tex.—Spencer v. Jones; 92 Tex. 
516, 50 SW 118, 71 AmSR 870; Faires 
v. Ross, 18 SW 418. 

Eng.—Hogarth v. Latham, 3 Q. B. 
D. 643; Loyd v. Ashby, 2.C. & P. 1388, 
12 BCL 493, 172 Reprint 147; Ex p. 
Darlington Dist. Joint-Stock Banking 
Co., 4 De G. J. & S. 581, 29 EngCh 445, 
46 Reprint 1044; Crane v. Lewis, 36 
Wkly. Rep. 480. 

Can.—Creighton v. Halifax Bank- 
IngrCo. ks, Can: ISMCy £40; 

Alta:—Morris v. Sobey, 2 Alta. L. 
ee 12 WestLR 558. 

C.—Tai Sing v. Chim 
B. % 8, 


Cam, 23 
27 DomLR 528, 10 WestWkly 


ness but has no interest or 
| ship in the mill. 


“Bank v. Faults, 115 Mo. A. 42 


copartners,?* or his copartners are estopped from 


4 
460. 33 
Man.—Union Bank v. 
Man. 380. 
Ont.—Standard Bank v. Dunham, 
; Fraser v. McLeod, 8 Grant 


Bulmer, 2 


[a] Rule applied.—(1) A member 
of a firm engaged in repairing ma- 
chinery cannot bind the firm by giv- 
ing a note in payment of a patent 
right, Faires v. Ross, (Tex.) 18 SW 
418. (2) A partner in ‘the business of 
refining sugar cannot bind the firm 
by an indorsement in the firm name 
upon a note for the purchase of 
brandy. Livingston v. Roosevelt, 4 
Johns CNY.) M251; 64 Arai) 2785" Cs) 
A note for a lightning rod put up on 
a mill is not within the scope of a 
firm’s business of milling, where one 
partner owns the mill and the other 
furnishes the money used in the busi- 
owner- 
Graves v. Kellen- 
berger, 51 Ind. ae, 

Accommodation acceptance or in- 
dorsement see infra § 353. 

Firm signature upon negotiable in- 
strument in payment of partner’s in- 
dividual debt see infra § 346. 

28. U. S.—In re Dunkle, 8 F. Cas. 
No. 4,161, 7 NatBankrReg 107 [rev 
on other grounds 4 F. Cas. No. 2,224, 
9 Phila. 392]; In re Norris, 18 F. Cas. 
No. 10,302, 2 Hask. 191. 

Ala.—Tyree v. Lyon, 67 Ala. 1. 

Ariz.—Murphy v. Whitlow, 1 Ariz. 
340, 25 P 532. 

Cal.—Reubin vw, Cohen, 48 Cal. 545. 

Ga.—American Bxch. Nat. Bank v. 
Georgia Constr., etc., Co., 87 Ga. 651, 
13 SE 505. 

Ill.— Chicago Mar. Co. v. Carver, 42 


Ill. 66. 
Eka v. Pomeroy, 30 Ind. 
( . Steinbrecher, 91 


Iowa & 58 88, 60 NW 17 

Kan. Taylor Me ie 
652,582 1 

La. ees v. Devene, 10 La. Ann. 
ey Stewart v. Caldwell, 9 La. Ann. 


Me.—Leonard v. Wildes, 36 Me. 
265; Dudley v. Littlefield, 21 Me. 418. 

Md.—Calvert Bank vy. Katz, 102 Ma. 
56, 61 A404, 

Mass. —Feigenspan v. 
201 Mass. 341, 87 NE 624; 
Rice, 8 Cush. 205; 
ship, 12 Pick. 430. 

Mo.—Deardorf v. Thacher, 78 Mo. 
128, 47 AmR 95; Sedalia Third Nat. 
90 SW 
80 Mo, A. 


N. Y.—Monongahela Valley Bank v. 
Weston, 159 N. Y. 201, 54 NE 40, 45 
LRA 547; Commercial Bank v. War- 
ren, oN. Yi. -57 73 Hayes. PASE 
65 Barb. 181; Mechanics’, etc.,, Bank 
v. Oppen hela, 38 Misc. 763, 78 NYS 
825; Baldwin’s Bank y. Morris, 17 
NYS 286 [aff 144 N, Y. 637, 39 NE 
493]; Gansevoort y. Williams, 14 
Wend. 138. P 

Oh.—Mack v. Fries, 5 Oh. Dec. 
(Reprint) 174, 3 AmLRec 385. 


72 Kan. 


McDonnell, 
Wheeler v. 
Woodward v. Win- 


Ace Broughton va Sumner, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 342-344] 


denying his authority,?® or the paper is in the hands 
of a bona fide holder for value without notice.*° 
ratified, an unauthorized act in executing 
ble instrument in the name of the nontrading firm 
will bind the firm;*t or a member of a nontrading 
firm may be estopped from asserting his partner’s 


want of authority.*? 


Partial invalidity. An unauthorized stipulation 
in a note, however, does not invalidate the whole 
instrument;** and where a partner has no author- 
ity to bind a firm for more than a certain sum, and 
executes the firm note in excess of such sum, the note 
is binding upon the firm to the extent of the author- 
Where a partnership is not 
entitled to exemptions, the presence of a clause waiv- 
ing exemptions in the notes of a firm does not in- 
validate the notes, and in no way affects the author- 
ity of a partner to sign them in the firm name as 


ity the partner has.*4 


simple promissory notes.*° 


[§ 343] (b) Joint or Several Liability.*° 
note of a partnership is the joint obligation of the 
A note, joint and several in form, if 


partners.?7 


Or.—Maasdam vy. Van:Blokland, 123 
On 12851261.) P66. 

Pa.—Miller v. Royal Flint Glass 
Works, 172 ‘Pa. 70, 33 A 350 

s. C—Hull v. Young, 30 SC: 121, 
8 SH.695, 3 LRA. .521. 

Tex.—Faires v. Ross,.18 SW 418; 
Burleigh v. Parton, 21 Tex. 585; Pow- 
ell v. Messer, 18 Tex. 401. 

Wash.—Moran Bros. Co. v. Watson, 
44 Wash. 392, 87 P 508; Richards v. 
Jefferson, 20 Wash. 161, 54 P 1123. 

Ont.—Workman vy. McKinstry, 21 
Wee. Oo Br 622: 

[a] Bxamples of ratification.—(1) 
Retaining benefits with. notice of facts. 
American Exch. Nat. Bank v. Georgia 
Constr.;.ete;, -Co.,, 87, Ga. 651, 13 SH 
505; Buettner v. Steinbrecher, 91 
Iowa 588, 60 NW 177. (2) Accepting 
benefits. Mechanics’, ete., Bank v. 
Oppenheim, 38 Misc. 763, 78 NYS 825. 
(3) Omission for four years after 
Knowledge of facts to repudiate use 
of firm check. Chicago Mar. Co. v. 
Carver, 42 Ill. 66. (4) No objection 
by other partners, although firm 
books disclose transaction. In re 
Norris, 18 F. Cas. No. 10,302, 2 Hask. 
19. (5) Where a partner, with knowl- 
edge that a copartner had negotiated 
a note with the partnership’s in- 
dorsement for his own benefit, en- 
gaged to pay the note in the agree- 
ment for settlement of the affairs of 
the partnership, and, subsequently 
in bankruptcy, included the note in 
the schedule of creditors, a finding 
that he recognized the note as a 
partnership obligation was warrant- 
ed. Feigenspan v. McDonnell, 201 
Mass. 341, 87 NE 624. 

[b] No ratification (1) from mere 
silence. Tyree v. Lyon, 67 Ala. 1. 
(2) Conditional ratification upon con- 
dition that does not occur. Burleigh 
Wa barton, 2k) Tex. 585: (3) Where, 
by dissolution agreement, one part- 
ner in purchasing the interest of the 
other as part of the purchase price 
assumes the payment of notes issued 
by the other partner outside the scope 
of the partnership business, the pur- 
chasing partner has not ratified the 
acts of the retiring partner, but un- 
dertakes to pay his individual obli- 
gations. In re Dunkle, 8 F. Cas. No. 
4,161, 7 NatBankrReg 107 [rev on 
other grounds 4 F. Cas. No. 2,224, 9 
Phila, 392]. 

Ratification in general see Agency 
§§ 77-146. 

Ratification of act of partner in 
general see infra §§ 373-379. 

29. Thompson v. Gosserand, 131 
La. 1056, 60 S 682; Manitoba Mortg. 
Co. v. Montreal Bank, 17 Can. S. C. 
692. ‘ 

[a] Silence and profits.—A part- 
ner who for years remains silent as 
to the character of the business done 


PARTNERSHIP 


If 
a negotia- 
firm name.°®? 


[47 C.J.] 871 


signed by one partner in the firm name, is the joint 
obligation of the firm.*§ 
the ‘several obligation of the partner who signs. the 
But it has been held that a note be- 
ginning “I promise,” signed “For A and B, B,”*° “for 
the Milford Spinning Co. and seliv et ora ‘note be- 


It is also, it has been held, 


ginning “I promise,” signed by a partner in the 


The 


by his partner and who is always 
ready to receive his share of the 
profit is not in a position to say that 
his partner was not acting within 
the scope of the partnership business. 
Thompson y. Gosserand, 131 La. 1056, 
60 S 682. 

Estoppel to deny agency in general 
see Agency §§ 69-76. 

Estoppel to deny liahility for part- 
ner’s conduct in general see infra §§ 
370-372. 

30. Payees without notice and 
bona fide holders see Bills and Notes 
§§ 733, 1048. 

31. Shaw v. Gunby, (Mo. A.) 176 
SW 548; Sedalia Third Nat. Bank v. 
Faults, 115 Mo. A. 42, 90 SW 755. 

Ratification in general of acts by a 
partner see infra § 373. 

382. Pickup v. Northern Bank, 9 
WestLR 173 [app dism 18 Man. 675, 
10 WestLR 589]. 

Estoppel to deny liability for part- 
ner’s conduct in general see infra § 
370. 

33. Giles v. Vandiver, 91 Ga. 192, 
a mente Webb vy. Allington, 27 Mo. 


[a] Homestead rights.—(1) A 
partner cannot waive homestead 
rights for his partners; but if he 


gives a note in which he attempts to 
make such waiver, the note will be 
valid, although the waiver will be in- 
effectual. Giles v. Vandiver, 91 Ga. 
192) 1% SHY 115. (2) Abandonment, 
waiver, or forfeiture of homestead 
rights in general see Homesteads §§ 
343-412. 

384. Taylor v. Felder, 3 Ga. A. 287, 
59 SE 844. 


35. Letson v. Hall, 1 Ala. A. 619, 
ay 4, 
36. Formal requisites of firm pa- 


per see supra § 341. 

Relative rights of partnership and 
individual creditors in bankruptcy 
see Bankruptcy §§ 557-559. 

37. Pacific Southwest Trust, etc., 


ve v. Mayer, 138 Wash. 85, 244 P 
48. 
[a] Alteration of liability on pre- 


viously executed note.—Where a.note 
is executed individually by the sev- 
eral members of a partnership so as 
to constitute a joint obligation, the 
assent of some of the partners to an 
alteration making the obligation joint 
and several cannot operate to bind 
one of the partners only liable under 
the joint obligation. Perring v. 
Hone, 4 Bing. 28, 13 ECL 384, 130 
Reprint 678. 

Firm or partners as defendants see 
infra §§ 478-484. 

Nature of partner’s liability upon 


contract see infra § 388. 

88. Ganson y. Lathrop, 25 Barb. 
GND NGp pe Oe 

39. Sherman v. Christy, 17 Iowa 
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firm name,*? binds the firm and not the signer in- 
dividually. A joint and several note, signed by a 
firm and by an individual, is the joint aad several 
note of the firm considered as one person and the 
individual as another.*? 
strument is not joint and several in form, the part- 
ner who signs the firm name may add his individual 
name without incurring individual liability.** 

[§ 344] (c) Paper in Firm Name for Firm Use. 
A note given for a firm debt in the firm name and 
in the course of its business is a firm note, although 
executed by. one partner.*® 
of one partner only,*® paper signed by such part- 
ner in his own name, if given or represented to be 
given in a partnership transaction, binds the firm.*? 


In general, where the in- 


If the firm name is that 


322; Fulton v. Williams, 
(Mass.) 108; Snow vy. Howard, 
Barb: iON. We) ao: 

{a] For example, a note in the 
plural, “We jointly and sever- 
ally promise to pay,” signed in the 
firm name, will bind the signer sev- 
erally as well as jointly, but his 
copartners only jointly. Sherman v. 
Christy, 17 Iowa 322; Fulton v. Wil- 
liams, 11 Cush. (Mass.) 108; Snow vy. 
Howard, 35 Barb. (N. Y.) 55. ' 

40. Ex p. Buckley, 14 M. & W. 
469, 1538 Reprint 559 [disappr Hall v. 
Smith, 1 B. & C. 407, 8 ECL 174, 107 
Reprint 151). 

“T think the instrument must et- 
ther bind himself, or the firm; not 
both. It imports an agency for the 
firm, in making a joint contract for 
them and himself. Suppose he had 
said, ‘I, as agent for the firm, make 
this contract;’ would not they all be 
jointly liable? The partner is only 
the agent of the firm in making the 
note. Here the firm are liable, and 
you cannot make it out that they are 
liable jointly and [the signing 


partner] separately.”’ Bx p. Buckley, 
14 M. & W. 469, 474, 153 Reprint 559 
p. Christie, 8 Jur. 919. 
41. Malcomson v. Malcomson, L. 
42. Doty v. Bates, 11 Johns. 
Y.) 544, 
1 Wend. 
GN. YY.) 524. 
44. Lincoln Nat. Bank v. Schoen, 
(N. Y.) 559; In re Barnard, 32 
p i fae) Ne 
not. the signer individually. 
Staats v. Howlett, 4 Den. (N. Y.) 559. 
No. 10,302, 2 Hask. 19. 
Conn. —Storer v. Hinkley, Kirby 
Kan.—Deitz v. Regnier, 27 Kan. 94. 


ii Cush: 
35 


Crane, 


(per Parke, B.). To same effect Ex 
FR el eee 288 
(N. 
43. Van Tine v. 
Mo. A. 160; Staats v. Howlett, 4 
Co.” binds the firm, 
45. U. S—In re Norris, 18 F. Cas. 
147. 


Ky.—Mitchell v. Whaley, 92 SW 
556, 29 KyL 125. 
55 hl0-—Meader v. Malcolm, 78 Mo. 

N. Y.—Whitaker v. Brown, 16 
Wend. 505. 

Eng.—Vere v. Ashby, 10 B. & CG. 


288, 21 ECL 127, 109 Reprint 457. 
46. Firm name that of one part- 
ner see supra § 147 text and note 25. 
7. U. S—vU. S. Bank v. Binney, 
Cas. No. 16,791, 5 Nip a 176 
[aff 5 Pet. 529, 8 L. ed. 21 6]. 
Ga,—Buckner v. Lee, 8 Gap 285. 
Nicer eee pad v. Richmond, 97 MIIil. 
Ky.—National Exch. Bank v. Wil- 
£us95 Ki w3095 +25 SW. 2, 15 KyL 
Bentley v. Clark, 38 Dana 564; 


WGos 
Kinsman v. Dallam, 5 T. B. Mon. 
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,§ 345] (d) Paper in Individual Name for Firm 
The firm is not lable upon paper executed 
in the name of a partner merely because the consid- 
eration of the note was appled to partnership pur- 
poses.*® Although there is language in certain deci- 
sions to the contrary,°® in general, paper executed 
in the name of an individual partner will not bind 
the firm,°? unless the partner was expressly author- 
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382. 

Mass.—Manufacturers, ete., Bank 
v. Winship, 5 Pick. 11, 16 AmD 369. 

Minn.—Heenan vy. Nash, 8 Minn. 
407, 88 AmD 790. 

N. Y.—Rumsey v. Briggs, 139 N. Y. 
323,34 NE 929; Mohawk Nat. Bank 
v. Van Slyck, 29 Hun 188; Rochester 


Bank v. Monteath, 1 Den. 402, 43 
AmD 681. ; 

Tex.—Nassos v. Duke, (Civ. A.) 
241 SW 547. 


Vt.—Holmes v. Burton, 9 Vt, 252, 
31 AmD 621. 

Eng.—yYorkshire Banking Co. v. 
Beatson, 4°C. P. D. 204, 5 C..P. Di 109; 
4 ERC 260; South Carolina Bank v. 
Cases Bie ©1427, kd HCle273) 108 
Reprint 1101; Smith v. Craven, 1 
Cromp. & J. 500, 148 Reprint 1520; 
Wintle v. Crowther, 1 Cromp. & J. 
316, 148 Reprint 1440; Ex p. Husband, 
5 Madd. 419, 56 Reprint 955. 

{a] Member’s name firm name for 
particular transaction.—The consent 
of the member not signing that the 
other member sign the note for the 
benefit of the firm is equivalent to 
making that member’s name_ the 
firm’s name for the particular trans- 
action. National Exch. Bank v. Wil- 
gus, 95 Ky. 309, 25 SW 2, 15 Kyl 7638. 

48. Action by firm against accom- 
modation party see Bills and Notes 
§ 409 text and note 49. 

Payment of firm debt by individual 
bill or note of partner see Payment 
[30s Cy.csl205); 


49. Cal.—Meyer v. Hegler, 121 
@al. 682,554 -P. 274. 

Ga.—McCauley v. Gordon, 64 Ga. 
221, 37 AmR 68; Logan v. Bond, 13 
Ga. 192. 

Ky.—Macklin v. Crutcher, 6 Bush 
401, 99 AmD 680 [overr Hikes v. 
Crawford, 4 Bush 19]. 

Minn.—National Bank of Com- 


es v. Meader, 40 Minn. 325, 41 NW 
1043. 
Mo.—Redenbaugh v. Kelton, 130 
Mo. 558, 32 SW 67; Farmers’ Bank 
v. Bayliss, 41 Mo. 274, 35 Mo. 428. 
N. Y.—Salem Nat. Bank v. Thomas, 


47 N. Y. 15; Chemung Nat. Bank v. 
Ingraham, 58 Barb. 290. 
Oh.—Wiebe v. Metz, 20 OhNPNS 
254. : 
Pa.—Graeff v. Hitchman, 5 Watts 


454; DeTemple v. Rohrbach, 52 Pa. 
Super. 455. 


Tex.—Bolan v. Wrather, (Civ. A.) 
239 SW 279. 

Vt.—Holmes v. Burton, 9 Vt. 252, 
31 AmD 621. 


Eng.—Emly v. Lye, 15 East 7, 104 
Reprint 746, 19 ERC 461; Cadwell 
v. Shaw, 4 Montr. Q. B. 246. 

Ont.— MeCorady v.emicld e278 UU. Caic, 


i2y Swale 

Dixon First Nat. Bank _v. 
Spangler, 49 Cal. A. 133, 192 P 874; 
Jacobs v. Monahan, 76 Colo. 70, 230 
P 596; Hendricks v. Cameron, 3 Tex. 
AEC ly.yCas.S 261: 

[a] For example (1) Dixon First 
Nat. Bank v. Spangler, 49 Cal. A. 
133, 192 P 874 (where the court held 
that the fact that the notes were 
signed not in the name of the firm, 
but in the name of the partner, while 
a circumstance to be considered in 
determining the intention of the par- 
ties, does not relieve the partnership 
of liability upon the notes if such 
partner had authority thus to bind 
the firm and the notes were executed 
with such intent and were so accept- 
ed; however, the court seems to find 
such authority within the general au- 
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thority of a partner to bind the part- 
nership). (2) Jacobs v. Monahan, 
76 Colo. 70, 230 P 596 (where there 
is a dictum to the effect that plaintiff 
might have proceeded on a 
against the partnership, notwith- 
standing the note was signed by the 
individual name of one of the part- 
ners, because the note was accepted 
by plaintiff for the firm’s indebted- 
ness; however, the action was 
brought for money loaned). (3) Hen- 
dricks v. Cameron, 3 Tex. A. Civ. Cas. 
§ 261 (where the court, in reversing 
a judgment.for plaintiff upon a note 
executed in the name of one partner, 
held that, if the consideration of the 
note was bought for or used by the 
firm, the copartner would be liable, 
although he had not executed the 
note). See also infra notes 51-54. 

[b] In equitys—It has been held 
in a proceeding in equity that the 
firm is liable on a negotiable note, 
executed by a partner in his individu- 
al name with the intention of binding 
the firm, and accepted for a firm in- 
debtedness. Jacks v. Greenhaw, 105 
Ark. 615, 152 SW 160. 

51. Ky.—Macklin v.._Crutcher, 6 
Bush 401, 99 AmD 680 [overr Hikes 
v. Crawford, 4 Bush 19]. 

Or.—Logan v. Parson, 79 Or. 381, 
iy 12 Gay, 

Pa.—Granby Min., etc., Co. v. La- 
verty, 159 Pa. 287, 28 A 207. 

Eng.—Siffkin v. Walker, 2 Campb. 
308, 170 Reprint 1165; In re Adan- 
sonia Fibre Co., L. Ae OP Ae i Soe 
Smith v. Craven, 1 Cromp. & J. 500, 
148 Reprint 1520; Emly v. lye, 15 
East 7, 104 Reprint 746, 19 ERC 461; 
Nicholson v. Ricketts, 2 BE. & EH. 497, 
105 ECL 497, 121 Reprint 187. 


Ont.—Goldie v. Maxwell, 1 U. C. 
Q. B. 424. 
[a] Where a partner in a firm 


transaction executes a note in his 
own name which is not the firm 
name, and there is no proof that he 
is authorized to bind the firm other- 
wise than in the firm name, the firm 
is not liable upon the note, although 
it may be liable upon the original 
transaction. Macklin v. Crutcher, 
6 Bush (Ky.) 401, 99 AmD 680. 


Signature in firm mame see su- 
pra § 344. 
52. U. S.—Van Reimsdyk v. Kane, 


28 F. Cas. No. 16,872, 1 Gall. 630 [rev 
on another point 9 Cranch 153]. 

Towa.—Seekell v. Fletcher, 53 Iowa 
330, 5 NW 200. 

Ky.—National Exch. Bank v. Wil- 
SUS WI akKy., 309 2559S W 2. Lb Kydes: 
Carter v. Mitchell, 94 Ky. 261, 22 SW 
S83 Lb) Koy dubs: 

Mich.—Michigan Sav. Bank v. But- 
ler, 98 Mich. 381, 57 NW 253. 

N. Y.—Ontario Bank v. Hennessey, 
48 N. Y. 545 (questioned in Williams 
v. Gillies, 75 N. Y. 203, as to whether 
the court assented to the inference 
that, under the partnership agree- 
ment, the business was to be trans- 
acted in the name of the partner who 
was to do all the business); Crocker 
v. Colwell, 46 N. Y. 212. 

ie eee are v. Stokes, 2 Baxt. 
442. 

Tex.—Sessums v. Henry, 38 Tex. 37. 

See Logan’ vs; Parson, 79. Or. 38, 
155 P 365 (where the partners 
bought an automobile for which they 
paid one hundred and fifty dollars in 
cash and the individual note of one 
partner for fifty dollars, but the con- 
tract note for one thousand dollars 
for the balance of the purchase price 


note. 
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ized to bind the firm upon paper in his individual 
name,°? or his act was ratified,®* or his partners are 
estopped from denying his authority to bind the 
partnership thus.°# 
indorsed in the individual name of one of the part- 
ners is binding upon the firm in a firm transaction 
where such individual name is the firm name,°° or 
where the partner draws upon his own firm’® or 


But negotiable paper signed or 


was signed in the firm name, the 
firm was not liable upon the individu- 
al note). 

[a] Assent by nonsigning part- 
ner.—(1) Where one partner keeps 
the bank account of the firm in his 
own name and with the knowledge 
and consent of t other partners, all 
partnership debts and accounts are 
paid by checks dxawn and signed by 
him alone, the firm is liable on such 
a check drawn in its business. 
Crocker v. Colwell, 46 N. Y. 212. (2) 
Where a promissory note is signed 
by two partners with the consent of 
the third, his consent makes the note 
the firm note, and the firm is liable 
upon it and upon a renewal note 
signed in the same way. National 
Exch. Bank v. Wilgus, 95 Ky. 309,- 
25 SW 2, 15 KyL 763. (3) Where 
there was no particular style or firm 
name under which the partners trad- 
ed, the firm will be liable upon a note 
signed by the name of one of its 
members in a partnership transac- 
tion with all. Puckett v. Stokes, 2 
Baxt. (Tenn.) 442. (4) While, gen- 
erally, the paper fixes the liability 
of the parties, the rule does not ap- 
ply where one partner signs a paper 
on the representation to the lender 
that it is for the partnership, and 
the other partner, .present, assents 
to the signing for that purpose. Car- 
ter v. Mitchell, 94 Ky. 261, 22 SW 83, 
Toegikcy 

Firm name that of one partner see 
supra § 344 text and note 47. 

53. Van Reimsdyk v. Kane, 28 F. 
Casy No. 16,872, 1 GaliI630;5° Kitner 
v. Whitlock, 88 Ill. 513; Myers v. 
Hart, 152 La. 105, 92 S 750. 

[a] A partner who had access to 
the firm books must have known that 
the debt existed, and the conclusion 
is irresistible that he would inquire 
and learn its character, and if he 
did so, then he must have ratified the 
signature and adopted it as his own. 
Kitner v. Whitlock, 88 Ill. 513. 

Ratification in general see infra § 


373. 
Kitner v. Whitlock, 88 Til. 513. 

[a] A partner who had access to 
the firm books could not have been 
ignorant of the existence of the ob- 
ligation or its character; and if he 
was informed, as the court held it 
must believe he was, justice and fair 
dealing require that he should be 
estopped from denying its validity. 
Kitner v. Whitlock, 88 Ill. 313. 

Estoppel in general see infra § 370. 
ne See supra § 344 text and note 

ifs : 

56. Dougal v. Cowles, 5 Day 
(Conn.) 511. See also Van Reims- 
dyk v. Kane, 28 F. Cas. No. 16,872, 1 
Gall. 630 (where a partner was au- 
thorized to draw in his own name 
upon a certain house on account of 
the firm, the firm was liable in equity 
as the substantial acceptors or 
guarantors of the bill). 

[a] The act of drawing a bill of 
exchange by one partner in his own 
name upon the firm of which he is a 
member is in contemplation of law 
an acceptance of the bill by the 
drawer in behalf of the firm; and the 
holder of the bill may sustain an ac- 
tion thereon against the firm as for 
a bill accepted. If a merchant draws 
a bill upon himself, it is, of course, 
accepted; for every drawer .of a bill 
engages that it shall be accepted and 
paid. Dougal v. Cowles, 5 Day 
(Conn.) 511, ; 


; For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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accepts in his own name a bill drawn upon the firm.** 
But under a statutory provision®’ that no person 
shall be charged as an acceptor on a bill of exchange 
unless his acceptance shall be in writing, signed by 
himself or his lawful agent, an acceptance by a part- 
ner in his own name of a bill drawn on his firm was 
held to be binding upon neither the firm nor the 
partner accepting,®® although under a similar stat- 
ute in another jurisdiction, if the partner who signed 
his name did so for the firm, and if he was the agent 
of the firm for that purpose, the firm is bound.®° 
Where no firm name has been adopted. It has 
been held that, where no firm name has been adopted, 
a note in the name of one of the partners will bind 
the firm, where it is for a firm purpose and on the 
eredit of the firm, and such is the understanding of 
the parties to the transaction,®? although the firm 
received no benefit from the transaction.®? 
Signature of names of all members. Although 
there may be a firm name, where the partners by 
signing their several names unite in drawing a bill 
or making a note, if the bill or note is in fact for 
the partnership, it may be held to be partnership 
paper,®*® especially where that is the usual mode of 
executing partnership paper;°* but the partners so 
signing may be individually Hable,°> although the 


,.. 5Y. Pannell v: Phillips;55 Ga. 618; 
Tolman v. Hanrahan, 44 Wis. 133; 
Mason v. Rumsey, 1 Campb. 384, 170 


os ee: 994: Stephens v. Reynolds,| Marshaling firm 
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several partners instead of in the 
firm name not prima facie firm pa- 
per see infra § 538. 
and 
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consideration of the paper was used for the partner- 
ship.*® It has also been held that, where one part- 
ner, for the firm, signs the individual names of all 
the members of a firm,®* instead of the firm name,°* 
to a bill or note, the firm is liable. Likewise, where 
the firm obtains money for firm use by the discount 
of notes made by one partner to the order of the 
other partner and indorsed by him, such notes may 
be held to be obligations of the firm.°® 

Liability upon original consideration. Where a 
partner, acting for or representing himself as act- 
ing for his copartners, executes a note or draws a 
bill in his own name,’° and the firm receives the 
benefit of the transaction,’! the firm may be held l- 


‘able for the original consideration, or to reimburse 


a surety;’2 but not where it appears that the con- 
sideration was advanced on the personal credit of the 
individual partner.** And where the surety upon 
the individual note of a partner has become such 
for the benefit of the partnership at the request of 
both partners, he may not recover upon the note, 
treating the signature of the partner as a partner- 
ship signature, but the firm is liable in an action for 
money paid.‘# 

Secret partners. Where it is arranged between 
secret partners that one should draw in his own name 


‘also supra text and note 56. 

71. Ida.—Amunategui v. Spokane 
Cattle Loan Co., 36 Ida. 688, 214 P 
individual as- | 211. 


peace ING odes lb 7 Reprint 12835 sets see infra § 396 et seq. Iowa.—Beebe v. Rogers, 3 Greene 
Jenkins v. Morris, 16 M. & W. 877,| Partnership and individual creditors 9. 
153 Reprint 1447. in bankruptcy proceedings see Kan.—Mills v. Riggle, 83 Kan. 703 
Acceptance in general see Bills and Bankruptcy §§ 451, 557-559. 12) P1617, AniCasl 91 AY 616: j 
Notes §§ 467-506. 64. McKee v. Hamilton, 33 Oh. Mich.—Beckwith v. Mace, 140 Mich. 
Sufficiency of parol acceptance see] St. 7. 157, 103 NW 559. a 
Bills and Notes § 481. 65. Anderson v. Stayton State N. H.—Tucker v. Peaslee, 36 N. H. 


58. See statutory provisions, 

59. Heenan vy. Nash, 8 Minn. 407, 
83 AmD 790. 

[a] Reason for rule.—Under the 
statute, a partner can accept for the 
firm in no other way than by the use 
of the firm name, nor is he himself 
bound, since he is, as an individual, 
a stranger to the bill. Heenan v. 
Nash, 8 Minn. 407, 83 AmD 790. 

60. Gooding v. Underwood, 89 
Mich. 187, 50 NW 818. 

Acceptance in general see Bills and 
Notes §§ 457-506. 

61. Dockery v. Faulkner, (Tex. 
Civ, A.) 10 SW 5013. Caraway v. 
Citizens’ Nat. Bank, (Tex. Civ. A.) 
29 SW 506. 

62. Caraway v. Citizens’ Nat. 
Bank, (Tex. Civ. A:) 29 SW 506. 

63. U. S.—In re Davis, 280 Fed. 
136; Frederick v. Citizens’ Nat. Bank, 
Zol) Wed. 6670145 CCA 15535.-1n “re 
Kendrick, 226 Fed. 978: Mock v. 
Stoddard. 177 Fed. 611, 101 CCA 237 
laff 169 Fed. 1901; In re Thomas, 23 
HM Cas, Nios 13,886,, 8) Biss. 139%: Im re 
Warren, 29 F. Cas. No. 17,191, 2 Ware 
322 


Conn.—Filley v. Phelps, 18 Conn. 
4 


Iowa.—Carson v. Byers, 67 Iowa 
606, 25 NW 826. 

La.—Mitchell v. D’Armond, 30 La. 
Ann. 396 

Mass.—Trowbridge v. Cushman, 24 
Pick. 310 

Miss.—Graham vy. Thornton, 9 S 

N. H.—Maynard vy. Fellows, 43 N. 
E255. 

Oh.—Meier v. Cardington First 
Nat. Bank, 55 Oh. St. 446, 45 NE 907. 


Or.—Anderson v. Stayton State 
Bank, 82 Or. 357, 159 P 1033. 


Re ea aa v. Tarbell, 27 Vt. 
[a] That the instrument is joint 


and several in form makes no dif- 
seo’ Filley v. Phelps, 18 Conn. 


Cross references: 
Instruwyrnt in the joint names of the 
s 


Bank, 82 Or..357, 159 PB 1033 


66. In re Robson, 218 Fed. 452, 134 
CGA (252. 

67. Johnson v. Bonfield, 40 SW 
697, 19 KyL 300; Crozier v. Kirker, 
4 Tex. 252, 51 AmD 724. 

68. Iddings v. Pierson, 100 Ind. 
418; Holden v. Bloxum, 35 Miss. 381. 


[a] No just defense.—If the pur- 
chase was for the firm, it would con- 
stitute no just defense to the note 
that the partner executing the note 
signed the individual names of the 
partners, and not the firm name. 
Holden v. Bloxum, 35 Miss. 381. 

69.) City Bank's, sApp., 454. Conn, 
269, 7 A 548; Ex p. Portland First 
Nat. Bank, 70 Me. 369; Colwell v. 
Waybossett Nat. Bank, 16 R. I. 288, 
DS eA SO sual (AN OS 

70. Kan.—Fair v. Citizens’ State 
Banko Kant A,. 779, -5O 9P 43, 

Mass.—Smith v. Collins, 115 Mass. 


Tenn.—Foster v. Hall, 4 Humphr. 


Wash.—Vancouver Nat. Bank v. 
Katz, 142 Wash. 306, 252 P 934. 

Va.—Williams v. Donaghe, 1 Rand. 
(22 Va.) 300. { 

Wng.—Denton v. Rodie, 3 
493, 170 Reprint 1458. 

[a] Individual paper merely col- 
lateral.—W hile negotiable paper 
made in the name of one partner, 
when his name is not also that of the 
firm, is not ordinarily binding upon 
the partnership, yet such paper, tak- 
en when the obligation was incurred 
by the partnership, and upon its cred- 
it, will be regarded as merely collat- 
eral, and the other partners will be 
held liable upon the original consid- 
eration. Fair v. Citizens’ State Bank, 
S Kan. 2 Al 7797 59 -P 43: 

[b] Bill unaccepted.—Where a 
partner, who is authorized to raise 
money for his firm, draws a bill in 
his individual name upon the firm, 
which plaintiff discounts, the firm is 
liable for money lent, although the 
bill is unaccepted. Denton v. Rodie, 
3 Campb. 493, 170 Reprint 1458. See 


Campb. 


167 (dictum). 

Pa.—Maffet v. Leuckel, 93 Pa. 468. 

Wis.—Hoeflinger v. Wells, 47 Wis. 
628, 3 NW 589. 

{a] Individual paper merely col- 
lateral. Where the money was bor- 
rowed on the credit of the firm, and 
the firm received the benefits, the note 
may be regarded as collateral, and 
the other partner may be held liable 
in an action to recover on the orig- 
inal consideration. Mills v. Riggle, 
Bee 708, 112 P 617, AnnCas1912A 

[b] Where the members of a firm 
execute their individual notes but 
the proceeds are immediately credit- 
ed to the checking account of the 
partnership, and the transaction is 
treated by the bank and each individ- 
ual member of the partnership as a 
partnership transaction, and the pro- 


ceeds are used and intended for the 
benefit of the partnership, the loan 
so made is a partnership loan. Am- 
unategui v. Spokane Cattle Loan Co., 
36 Ida. 688, 214 P 211. 

72. Burns v. Parish, 3 B. Mon. 
Soee 8; McKee v. Hamilton, 33 Oh. 


[a] Rights of surety.—Where a 
person has become a surety upon a 
note signed by one member of the 
firm upon the faith of that member’s 
representation that his partner would 
join, which he did, that being the 
usual mode of their executing part- 
nership obligations, and the money 
was used in the business, and the 
note became a firm obligation, where 
the surety was compelled to take up 
a note in renewal of the original ob- 
ligation, which renewal note he had 
also indorsed, he may hold the firm” 
liable for reimbursement, although, 
despite the first partner’s representa- 
tions to the surety, the second part- 
ner did not sign the renewal note. 
McKee v. Hamilton, 33 Oh. St. 7. 

73. Farmers’ Bank vy. Bayless, 41 
Mo. 274. 

74 Annis v. Lowes, 5 U. Cc. Q. B. 
OF Sir1982 : 
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upon the other individually, the individual signature 
of the first to such bills will not bind the second;*® 
nor, in equity, will such bills be considered other- 
wise than as individual obligations.’® 

An agent, although authorized to make notes for 
the firm, cannot, by a note in the name of one part- 
ner, bind either the firm or the individual, unless the 


firm adopts such name.*? 


75. Nicholson v. Ricketts, 2 BH. & 
BE. 496, 105 ECL 496, 121 Reprint 187. 

[a] Reason for rule.— W here 
there is a’ secret arrangement that 
one firm should draw and the other 
accept, and that each should be 
bound so far only as their own sig- 
nature was concerned, there is nei- 
ther express nor implied authority in 
the drawing firm to bind the other: 
no implied authority, since the prin- 
ciple, that, where a partnership for 
particular purposes is held out to 
the world as existing and it is rea- 
sonable to consider that where the 
drawing of bills is incidental:to those 
purposes one partner has an implied 
authority to bind the other by draw- 
ing bills, is inapplicable; no ex- 
press authority, but, on the contrary, 
the arrangement excludes such sun- 
position. Nicholson v. Ricketts, 2 E 
& HB. 496, 105 ECL 496, 121 Reprint 
187. 

76. In re Adansonia Fibre Co., L. 
By 9Che 635. 

77. Palmer v. Stephens, 1 Den. (N. 
Y.) 471. 

78. U. S.—Miles City First Nat. 
Bank v. Miles City State Nat. Bank, 
131 Fed. 422, 65 CCA 406. 

Ala.—Hester v. Lumpkin, 4 Ala. 


509; Maudlin v. Mobile Branch Bank, 
2 Ala. 502; Rolston v. Click, 1 Stew. 
526 


. Del.—Terry v. Platt, 17 Del. 185, 
40 A 243, 


Fla.—Lanier v. McCabe, 2 Fla. 32, 
48 AmD 173. 
Ga.—McRae v. Campbell, 101 Ga. 


662, 28 SE 920. 
Ill.— Adams v. Long, 114 Ill. A. °277. 
Ind.—Hickman v. Reineking, § 6 


Blackti/-387 >4 “Lay lors sv.) sally er, - .3 
Blackf. 433, 26 AmD 430. 
Towa.—Fletcher v. Anderson, 11 


Iowa 228. 

Ky.—First Nat. Bank v. Sanders, 
162 Ky. 374, 172 SW 689; Brecken- 
ridge v. Shrieve, 4 Dana 375. 


Iba.—Allen').v. Cary, 335 ‘La, Ann, 
1455; Mutual Nat. Bank v. Richard- 
son, 33 La. Ann. 1312, 39 AmR 293 


note; Mechanics’, etc., Ins. Co. v. 
Richardson, 33 La. Ann. 1308, 39 AmR 
290. 

Mass.—Phipps v. Little, 213 Mass. 
414, 100 NE 615; Daniels v. Ham- 
mond, 154 Mass. 165, 28 NE 12; Cha- 
zournes v. Edwards, 3 Pick. 5. 

Mich.—Hatech v. Reid, 112 Mich. 
430, 70 NW 889; Roberts v. Pepple, 
55 Mich. 367, 21 NW 3819. 


Miss.—Robinson vy. Aldridge, 34 
Miss. 352. " 
Mo.—Hickman v. Kunkle, 27 Mo. 


401; Klein v. Keyes, 17 Mo. 326. 

N. H.—Williams v. Gilchrist, 11 N. 
H. 535; Davenport v.. Runlett, 3 N. 
H. 386. 


N. Y.—Bernheimer v. Rindskopf, 
116 N. Y. 428, 22 NE 1074, 15 AmSR 
414; Union Nat. Bank v. Underhill, 
102.N. Y. 336, 7 NE) 293; Lucker: wv. 
Iba, 54 App. Div. 566, 66 NYS 1019; 
Van Voorhis v. Brown, 29 App. Div. 
119, 51 NYS 440; Follmer v. From- 
mel, 683 Hun 370, 18 NYS 318; Spauld- 
ing v. Kelly, 43 Hun 301, 4 NYSt 389; 
Lyon v. Fitch, 61 N.. Y. Super. 74, 18 
NYS 867° Rust v. Hauselt, 41) Nu Y. 
Super. 467 faff 76 N. Y. 614]; Lan- 
* dauer v. Littman, 135 NYS 8; Driggs 
y. Driggs, 11 NYSt 256; Livingston 
v. Hastie, 2 Cai. 246. See Farmers’, 
etc., Bank v. Butchers’, etc., Bank, 16 
N. Y. 125, 69 AmD 678 (dictum by 
Selden, J.). 

N. C.—Brown v. Haynes, 59 N. C. 
49. 
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Use. Negotiable 


[§§ 345-346 


[§ 346] (e) Paper in Firm Name for Individual 


paper, signed in the firm name but 


given by one partner for his individual use, will not 
bind the other partners,’® although the partnership 
is indebted to such partner for advances,’® unless 
the partner issuing such paper thus has authority 
to do so,®° or his act is ratified,** or his partners: 


) are estopped from questioning his authority,®? or 


Pa.—King v. Faber, 22 Pa. 21; Clay 
v. Cottrell, 18 Pa. 408; Porter v. Gun- 
nison, 2 Grant 297; Bell v. Faber, 1 
Grant 31; Baird v. Cochran, 4 Serg. 
& R. 397; Hazelton First Nat. Bank 
v. Kline, 11 Kulp 115; Purves v. Cor- 
field, 1 Phila. 174. 

Tenn.—Crosthwait Vv. Ross, 1 
Humphr. 23, 34 AmD 613. 

Tex —Burleigh v. Parton, 21 Tex. 
585; Powell v. Messer, 18 Tex. 401. 

Va.—Poindexter v. Waddy, 6 Munf. 
(20 Va.) 418, 8 AmD 749. 

W. Va.—Lutz v. Miller, 102 W. Va. 
23, 185 SE 168, 50 ALR 426. 

Eng.—Leverson v. Lane, 13 C. B. 
N. S. 278, 106 ECL 278, 143 Reprint 
111; Ridley v. Taylor, 13 Bast 175, 
104 Reprint 336; Arden v. Sharpe, 2 
Esp. 524, 170 Reprint 442; Smith v. 
Coleman, 7 Jur. 1053;, Frankland v. 
MecGusty, 1 Knapp 274, 12 Reprint 
324; Green v. Deakin, 2 Stark. 347, 3 
ECL 438, 17% “Reprint 669. 

Can.—Creighton v. Halifax Bank- 
ing Co., 18 Can. S. C. 140. 

Ont.—Tebb v. Baird, 38 OntWN 952, 
3 DomLR 161; Ottawa Bank v. Lew- 
tsi CL“Ontw Rok: 
UAC O@s BY 3025 

Que.—Jeanotte v. Thomas, 58 Que. 
Super.. 86. 

[a] BRule not applied.—Where a 
member of a new firm, who had been 
a member of the old firm which the 
new firm succeeded and to which it 
was indebted for more than the 
amount of the bill in question and to 
whose credit there stood on the cash 
account of the new firm a sum suf- 
ficient to cover the amount ofthe 
bill, draws a bill of exchange in one 
of the names of the new firm in pay- 
ment of a debt of the old firm and it 
is accepted in another name of the 
new firm by a member of the new 
firm who had also been a member of 
the old, the bill is not in payment 
of the individual debts of the mem- 
bers of the new firm, but a payment 
of the debt of the new firm, such as 
any partner is authorized to make. 
Hester v. Lumpkin, 4 Ala. 509. 

[b] Note to replace embezzled 
funds used for partnership purposes. 
—A firm note given by a partner with 
knowledge by the payee that it was 
for money to replace funds embezzled 
by the partner as a government offi- 
cial will not bind the firm, although 
the funds were used for firm pur- 
poses, but without the knowledge of 
his partners. Van Voorhis v. Brown, 
29 App. Div. 119, 51 NYS 440. i 

Cross references: 


Beals v. Sheldon, 4 


Commercial paper in payment of 
Sannin debts see Gaming §§ 298-— 
300. 

Prima facie firm obligation see in- 
fra § 538. 

79. Lutz v. Miller, 102 W. Va. 23, 


135 SE 168, 50 ALR 426. 

{a] Beason for rule.—‘Without it 
[the rule] the partners could obtain 
satisfaction of their individual claims 
against the firm to the prejudice of 
the general creditors, and the man- 
aging partner could prefer his debts 
to those of his co-partners.” Lutz v. 
Miller, 102 W. Va. 28, 30, 135 SE 168, 
50 ALR 426. 

g0. Cal.—Randall v. Hunter, 76 
Cale i255, 118) Pe3its 66)Cals5i2, 6 P) 33a. 

Iowa.—Peabody Buggy Co. v. Coop- 
er, 182 Iowa 378, 165 NW 1028. 

La.—Montgomery-Ferguson Co. v. 
Hardie, 139 La. 644, 71 S 981. 

Md.—Erdman v. Hutaw Methodist 
aatenes Church, 129 Md. 595, 99 A | 


Miss.—Robinson v. 34 
Miss. 352. 

Mo.—Midland Nat. Bank v. Schoen, 
123 Mo. 650, 27 SW 547. 

Nebr.—Levi v. Latham, 15 Nebr. 
509.19 NW 460, 48 AmR 361; Howell 
v. Wilcox, etce., Sewing Mach. Co., 12 
Nebr. 177, 10 NW 700. 

N. Y.—Bernheimer v. Rindskopf, 
ate N. Y. 428, 22*NE 1074, 15 AmSR 

W. Va.—Lutz V" Miller, 102 W. Va. 
238, 1385 SEH 168, 50 ALR 426; Tomp- 
kins v. Woodyard, 5 W. Va. 216. 

N. S.—Pitfield v. Trotter, 32 N. S. 
125. Jesh 

Que.—McKeen v. Molsons Bank, 53 
Que. Super. 524 [app dism 28 Que. K. 
B. 203, 49 DomLR 455]. 

[a] No principle of law forbids a 
partnership from entering into obli- 
gations outside of the scope of the 
partnership business, provided it is 
done with an honest purpose and 
with the consent of all the members 
of the firm. Bernheimer v. Rinds- 
Kopt, dale” Nid. 428,022 Nc O14, a5 
AmSR 414. 

{b] Authority in partnership 
agreement.—Randall v. Hunter, 76 
SoH 255, V8 P3 17) 66)-Cal, 512) Gud 

{[c] Where a partner has general 
authority to give notes of the firm 
for his private debts, special author- 
ity to give particular notes is not 
necessary. Midland Nat. Bank v. 
Schoen, 123 Mo. 650,°27 SW 547. 

{[d] Authority implied from course 
of conduct and methods of business 
of the partners.—(1) Where partners 
habitually draw upon partnership 
funds to pay private obligations, the 
drawing of a check for a reasonable 
sum for such purpose is authorized. 
Peabody Buggy Co. v. Cooper, 182 
Iowa 373, 165 NW 1023. (2) That a 
partnership has frequently drawn 
checks against its funds in bank for 
the purpose of discharging the in- 
dividual debts of its members does 
not constitute such “a course of deal- 
ing” as will justify the bank in as- 
suming that it was within the scope 
of the partnership business for a 
partner to give the firm note in sat- 
isfaction of a debt due from him in- 
dividually to the bank. People’s Sav. 
Bank v. Smith, 114 Ga. 185, 39 SE 
920. (3) Use of firm property to pay 
individual debts with consent of co- 
Dat nes see Supra § 337 text and note 


[e] liability not merely that of a 
surety.—The liability of a partner 
authorizing acceptance in the firm 
name for an individual debt of oth- 
er partner is not merely that of a 
surety. Pitfield v. Trotter, 32 N. S. 


Aldridge, 


81. Iowa.—Peabody Buggy Co. v. 
Cooper, 182 Iowa 3738, 165 NW 1023. 

Md.—Erdman v. Eutaw Methodist 
Foe oan Church, 129 Md. 595, 99 A 


Mass.—Feigenspan v. McDonnell, 


201 Mass.’ 341, 87-sNE 624; Wheeler 
v. Rice, 8 Cush. 205. 
Miss.—Robinson vy. Aldridge, 34 


Miss. 352. 
He Y.—Elliott v. Dudley, 19 Barb. 
W. Va.—Lutz v. Miller, 102 W. Va. 
23, 135 SE 168, 50 ALR 426; Tomp- 
kins v. Woodyard, 5 W. Va. 216. 
Ont.—Ottawa Bank v. Lewis, 1 Ont 


WR 71, 
82. Carver v. Dows, 40 Ill. 374; 
Boardman v. Gore, 15 Mass. 331; 


Midland Nat. Bank v. Schoen, 123 Mo; 


‘For later cases, Cevelopments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 346-349] 


such paper is transferred to a bona fide purchaser 
before maturity.S* However, even if such paper is 
not valid, if the partnership is indebted to the part- 
ner for advanees, the paper may be treated in equity 
as an assignment of the partner’s claim against the 
partnership.’* If the partner in issuing or indorsing 
the paper is within his authority,®> his subsequent 
diversion of its proceeds will not invalidate it.°°® 

[§ 347] (f) Paper for Firm and Individual Uses. 
Even when given in part for the individual debt of 
the executing partner, a note is enforceable against 
the yh to the extent of any firm indebtedness in- 
eluded.§ 

[§ 348] (g) Individual Transactions. The firm 
is not liable upon paper executed in the name of a 
partner where it is in an individual transaction*® 
and this is true, even though a bill is expressly 
drawn “on account of” the firm.*? A partner who 
indorses a firm note as an individual is liable in- 
dividually.®° 

[§ 349] (4) Sealed Bills and Notes. A bill or 
note under seal, given in the firm name by one part- 
ner, does not bind the firm, but only the member or 


PARTNERSHIP 


[47 C.J.] 875. 


members signing it.2! But such paper may be au- 
thorized by fhe. course of dealing of the partner- 
ship,®? or assented to by the other partners at the 
time of execution,®? or subsequently ratified.°* In 
certain jurisdictions, under construction of powers 
given a partner by statute,®®> a member of a com- 
mercial firm can bind it by signing its name to a 
note under seal in the course of the firm business,°® 
although not authorized by an instrument under 
seal.°? In other jurisdictions, the seal may be dis- 
regarded as surplusage.®*® Although not lable at 
law partners who did not join in the execution of a 
note under seal may, it has been held, be liable 
in equity.°® A firm may be liable upon the original 
consideration! where the consideration for which the 
note was given went to the use of the firm.? Where 
the instrument imposes no new liability, if a note is 
given for a preéxisting indebtedness, such as the 
partner was authorized to make, whether he appends 
a seal or not, it has been held, is wholly unimportant, 
and the note binds all the partners. But it-has been 
both affirmed* and denied’ that, where a partner 
executes a firm note under seal for a firm debt with- 


650, 27 SW 547; Hayner v. Crow, 79 
Mo. 293 
83. Holders in due course of part- 


aeroney paper see Bills and Notes §§ 
733, 10438 
84. Lutz v. Miller, 102 W. Va. 23, 
135 SE 168, 50 ALR 426. 
85. See supra text and note 80; in- 
fra text and note 86. 
sé. U. S.—Kimbro v. Bullitt, 22 
How. 256, 16. l. ed. 313 
Ala.—Morris Ve Samson First 
Wat. Bank; 162, Ala. 301, 50 SS" 137. 
Ida.—Camas Prairie State Bank 
vw. Newman, 15 Ida. 719, 99 P 833, 
128 AmSR 81, 21 LRANS 703. 
Ill.—Weirick v. Graves, 73 Ill. A. 
266; Gregg v. Fisher, 3 Ill. A. 261. 
Iowa.—Cresco Union Sav. Bank v. 
Terry, 202 Iowa 778, 211 NW 228. 
Kan.—Exchange State Bank sv. 
Jacobs, 97 Kan. 798, 156 P 771. 
Mass.—Reed v. Bacon, 175 Mass. 


407, 56 NE 716. 
Mich.—Stevens v. McLachlan, 120 
Mich. 285, 79 NW_ 627. 


Minn.—St. Paul First Nat. Bank v. 
Webster, 130 Minn. 277, 153 NW 736. 

Miss.—Sylverstein v. Atkinson, 45 
Miss. 81. 

Mont.—Reid v. Linder, 77 Mont. 
ane. 2OL gla. 

4 N. H.—Wagner v. Freschl, 56 N. H. 
495. 


N. Y.—Gale v. Miller, 44 Barb. 420 
[aft 54 N. Y..536]. 
- Tex.—Smith v. Overton, (Civ. ANS) 
295 SW 702. 

Vt.—Clement Nat. Bank v. Connol- 
ly, .88 Vt. .55, 90 A 79/4. 

Wis.—Freeman vy. Carpenter, 17 
Wis. 126. 

Ont.—Canadian Bank cs Commerce 
v. Wilson, 36 U. C. Q. B. 9 

[a] Notes given by one partner, 
in the partnership name, as security 
for money borrowed, are binding on 
the partnership, unless the transac- 
tion was out of the ordinary course 
of business, or the lender knew that 
the partner wanted the money for his 
own private use. Potter v. Dillon, 7 
Mo. 228, 37 AmD 185; Bascom v. 
Young, 7 Mo. 1. 

Misappropriation of firm property 
by partner see supra § 225. 

87. Ind.—Gamble v. Grimes, 2 
Ind. 392. 

Iowa.—Le Mars Nat. Bank v. Geh- 
len, 85 lowa 716, 50 NW 944. 

Mass.—Rice v. Doane, 164 Mass. 
136, 41 NE 126. 

Mo.—Webb v. Allington, 27 Mo. 
AL 559. 

Oh.—Magruder v. McCandlis, 3 Oh. 
Dec. (Reprinty 269, 5 WklyLGaz 269. 

Eng.—Ex p, Bolitho, Buck 100; 
Thicknesse v..Bromilow, 2 Cromp. & 
J. 425, 149 Reprint 189. 


P 


¥ 


ss. U. S.—In re Stoddard Bros. 
Lumber Co., 169 Fed. 190 [aff 177 
Fed. 611, 101 CCGA’ 2387]; -Patriotic 
Bank v. Coote, A} F. Cas. No. 10,807, 
3,,Cranch: Cz '€. 16 

Minn.—Bank 3 Commerce v. Sel- 
den, 3. Minn. 155. 

Mo.—Dreyer v. Sander, 48 Mo. 400. 


N. Y= =Coster/ v. Clarke -3> dw. 
411. 

Va. 
Leigh (39 Va.) 32. 

Eng.—In re Adansonia Fibre Co., 


ee SRE eSiChna 630s mb Ly navn ye, tb 
Hast 7, 104 Reprint 746. 

Ont.—Bell v. Ottawa Trust, 
Corn2oy Ont.eol9. 

{a] Check drawn by partner on 
his firm and accepted by him in the 
firm name.—Bank of Commerce vy. 
Selden, 3 Minn. 155. 

[b] Rule applied.—Where a note 


ete, 


is signed by the member of a firm in-| 


dividually, and is given and accepted 
as their .individual obligation, the 
payee cannot be compelled to await 
the termination of a suit to settle 
the partnership before enforcing pay- 
ment, although the debt was in fact 
that of the firm. Beard v. Hardins- 
burg Bank, 39 SW 501, 18 KyL 1061. 

89. Cunningham v. Smithson, 12 
Leigh (39 Va.) 32. 

90. Myers v. International Trust 
Coy e273. US S80; 47. S Ctr) 72, aiid: 
ed. 692; Boston Fourth Nat. Bank v. 
Mead, 216 Mass. 521, 104 NE 377, 52 
LRANS 225; Faneuil Hall Nat. Bank 
v. Meloon, 183 Mass. 66, 66 NE 410, 
97 AmSR 416; Roger Williams Nat. 
Bank v.'Hall, 160 Mass. 171, 35. NE 
666; National Exch. Bank v. Lubrano, 
29 R. I. 64, 68 A 944; Willis v. Burk- 
burnett First Nat. Bank, (Tex. Civ. 
A.) 262 SW 851. See Tuten v. Ryan, 
28 S. C. L. 240, holding that where a 
promissory note is drawn payable to 
the firm of R & S or bearer, and R, 
one of the firm, puts his individual 
name on the back of the note, he can- 
not be charged as an original party 
and maker, although he might be as 
drawer of a bill of exchange, for as 
one of the firm he might negotiate 
the. note. 

Individual liability arising from in- 
dividual acts see supra § 300 


91. Del.—Morris v. Jones, 4 Del. 
428; Layton v. Hastings, 2. Del. 147. 
ae Harter v. Moore, 5 Blackf. 


eee te see v. Poyntz, 3 B. Mon. 
N. C.—Heath v. Gregory, 46 N. GC. 
417; Horton xv.- Child, 15 N; C. 460. 
Oh.—Purviance v. Sutherland, 2 


Oh. St. 478. 
Eliot, 62° Pa. 


Pa.—Hoskinson v. 
393; Palmer v. Taggart, 1 Chest. Co. 


107. 

S. C.—Milwee yv. pa AT, Sa'Gs2 430; 
25 SE 298; Hull v. Young, 30 S. C. 
121, 8 SE 695, 3 LRA 521; Sibley v. 
Young, 26'S. G. 415, 2 SE 314, 

[a] Right of surety.— Where one 
seal is added, it will prima facie bind 
only the partner who executed it, as 
against a surety who supposed he 
was signing as surety for the firm. 
en v. Moore, 5 Blackf. (Ind.) 


vo 
Power of partner to bind firm by 
use of seal in general see supra iN 


305. 
92. Fant v. West, 44 S.C. L. 149. 
$3. Henderson v. Barbee, 6 Blackf. 
(Ind.) 26. 
94 Miller v. Royal Flint. Glass 


Works} 172 Pa:-70; 33 iA 350. 

95. See statutory provisions. s 

96. Merchants’, eter ~Banikiei ty. 
Johnston, 130 Ga. 661, 61 SE 543, 17 
LRANS 969, 14 AnnCas 546; Bishop 
v. People’s Bank, 7 Ga. A. 432, 67 
SE 119. 

97. Swygert v. Haralson Bank, 13 
Ga. A. 640, 79 SE 759. 

98. Cowan v. Cunningham, 146 N. 
C. 453, 59 SE 992. 
99. Purviance v. Sutherland, 2 Oh. 


1. Walsh v. Lennon, 98 Ill. 27, 38 
AmR 75; Purviance v. Sutherland, 2 
St. 478, 

2. Daniel v. Toney, 2 Metc. (Ky.) 
523; Fung v. Young, 254 Pa. 548, 99 
A 76; DeTemple vy. Rohrbach, 52 Pa. 
Super. 455. 

[a] A surety on a firm note un- 
seal may recover against the 
firm in equity, although the instru- 
ment must, at law, be considered the 
deed only of the partner who sealed 
it, where there is no assent by the 
other partner Purviance vy. Suther- 
land, 2 Oh. St. 478. 

For, nonliability of firm upon in- 
dividual note ,of partner, although’ 
consideration is applied to partner- 
ship purposes see supra § 345. 

3. Boyd v. Thompson, 153 Pa. 78, 
25 A 769. 34 AmSR 685; DeTemple v. 
Rohrbach, 52 Pa. Super. 455. 

4, Waugh v. Carriger, 
@Menne) <3iy 

[a] The code, by abolishing the use 
of private seals. in written contracts, 
except the seals of corporations, has 
terminated a very unsatisfactory line 
of decisions. Note by Editor to 
Waugh v. Carriger, 1 Yere. (Tenn. ) 
31, 32 (mew edition, edited by Chan- 
cellor Cooper). 

» Hoskinson v. Eliot, 62 Pa. 393. 

[a] Reason against rule.—“One 
partner has no authority to bind his 
copartners by deed, and a _ specialty 
given by one, in the name of the fir m, 


1 Yerg. 


876 [47 C.J.j 
out authority from the other partners, the firm debt 
is extinguished and becomes his individual debt. 

Warrant to confess judgment. A partner has no 
implied power to bind the persons or separate estates 
of his copartners by a note under seal containing a 
warrant of attorney authorizing confession of judg- 
ment,® although the notes were given for a loan made 
to the firm.’ But the nonassenting partner may 
be liable in an action on the loan for which the note 
was given.® 

[§ 350] (5) Alteration of Negotiable Paper. A 
partner who may bind his firm by the issue of nego- 
tiable paper possesses implied authority to alter its 
terms; but where he has no such power, any alter- 
ation in the terms of the paper must be authorized 
by all the partners in order to bind the firm.?° 

[§ 351] (6) Transfer. A member of a trading 
firm has implied authority to transfer paper payable 
to the firm’s order by indorsement in the firm name.?? 
Such transfer may be to himself,t* or to another 
firm of which he is a member.t* Where a partner 
authorizes a copartner to negotiate a note payable 
to the firm, the latter has, by construction of a pro- 


vision of the Negotiable Instruments Act,!® implied» 


authority to indorse the note;1® but whether the 
authority is to make a general indorsement, or to 
make a qualified indorsement, depends upon the in- 


binds only himself. . . Did the 
note then operate as a merger or sat- 
isfaction of the partnership indebted- 
ness? Merger takes place only when 
the debt is one, and the parties to the} Reprint 860 
securities are identical. As the other [a] 
members of the firm were not par-|]in a firm 
ties to the note, it was not a merger]| chine has no 
of the indebtedness for which it was 
given. But if not a merger, was it a 
satisfaction of the debt? It cannot 
be doubted that the acceptance of a 


46 NW 918. 
10. 


Kan. 518, 


1022. (2) A 


PARTNERSHIP 


Horn v. Newton City Bank, 32 
AVEO 2 
Dower, 7 B. & C. 635, 14 ECL 286, 108 


Rule applied.—(1) A partner 
running a threshing 
implied authority to 
substitute another payee. 
Newton City Bank, 32 Kan. 518, 4 P 
member of a farming 
partnership has no implied authority | v. 


purchaser.?* 


[§§ 349-351 


tention of the parties,!7 to be gathered from the 
terms of the authorization,'® and, if such terms are 
not specific, to be construed upon consideration of 
the attending circumstances.1® A bona fide holder?® 
who has taken from a member of a firm a note ex- 
ecuted by, and payable to, the firm may maintain 
an action upon the note although the note, through 
oversight, was not indorsed by the firm.?? If, how- 
ever, the indorsee is aware that the transfer to him 
is for the indorsing partner’s individual benefit, 
neither the transfer nor the contract of indorsement 
is binding on the firm,?? unless authorized?* or rati- 
fied.24 And where a member of a partnership sur- 
renders to the maker notes belonging to the firm, 
in payment for property purchased for himself in- 
dividually, of all of which the maker has knowledge, 
the transaction is not binding om the firm.?® Al- 
though the indorsement by one partner in his name 
of negotiable paper payable to a partnership will 
not transfer legal title,?® an equitable title may be 
transferred by a partner who has implied authority 
to sell firm property when he indorses partnership 
paper in his individual name and delivers it to a 
When paper, payable to the order of a 
partner, 1s indorsed by him in the firm name, legal 
title to the paper passes;7* and where such paper 
is indorsed by a partner other than the payee,. the 


originally issued. Moorehead v. Gil- 
more, 77 Pa. 118, 18 AmR 435. 

[b] The transfer may be effected 
by a firm indorsement insufficient to 
bind the firm as indorsers. Smith v. 
oe tens 3 H. & N, 222, 157 Reprint 

13. Fulton v. Loughlin, 118 Ind. 
286, 20 NE 796; Mechanics’ Bank v. 
Hildreth; 9 Cush. (Mass.) 356; Burn- 
ham v. Whittier, 5 N. H. 334; Kirby 
Cogswell, 1 Cai. (GNNY.) 505, Cole 


Greenslade v. 


ma- 


Horn) vw 


bond or specialty from one partner 
is an extinguishment or satisfaction 
of the partnership indebtedness on 
simple contract. wif, then, .the 
note was accepted as the individual 
obligation of Winn, it extinguished 
the partnership indebtedness. But if 
it was not taken as the individual ob- 
ligation of Winn, but as the obliga- 
tion of the partnership, why should 
it be regarded as an extinguishment 
of the debt? To hold it to be a satis- 
faction of the partnership indebted- 
ness, because Winn was bound by it, 
when it was not accepted as his in- 
dividual obligation, would shock all 
our sense of justice, and the law is 
not so unreasonable or absurd.” Hos- 
kingon v. Eliot, 62 Pa. 393, 402. 

Payment of firm debt by bill or 
note of partner see Payment [30 Cyc 
1205 

ae Funk v. Young, 241 Pa. 72, 88 
A 291. 

Power of partner to bind copartner 
by confession of judgment see in- 
frais Sol 

7. Funk v. Young, 241 Pa. 72, 88 
A 291 

8. Funk vy. Young, 254 Pa. 548, 99 
A 76. 

9. Pahlman v. Taylor, 75 Ill. 629: 
Uhlendorf v. Kaufman, 41 Ill. A. 373: 
Mace v. Heath, 30 Nebr. 620, 46 NW 
918; Taylor v. Taylor, 12 Lea (Tenn.) 
714. 

[a] Place of payment may be add- 
ed by one partner to a note made by 
him and indorsed by copartners. 
Pahlman v. Taylor, 75 Ill. 629. 

[b] ‘Time of payment.—New notes 
may be given in place of old, reduc- 


ing the time of payment. Uhlendorf 
v. Kaufman, 41 Il. A. 373. 
[ec] Interest.— Where notes as 


executed bear interest fr om maturity, 
a partner may erase “maturity,” 

meine the notes bear interest from 
date. Mace v. Heath, 30 Nebr. 620, 


to change the term for which bills of 
exchange are to run. Greenslade v. 
Dower, 7 B. & C. 635, 14 ECL 286, 
108 Reprint 860. 

Alteration of bill or note as a de- 
fense against bona fide holder see 
Bills and Notes § 1010 et seq. 

11. Transfer of bills and notes in 
ener see Bills and Notes §§ 507- 
586. 

12. U. S.—Childress v. Emory, 8 
Wheat. 642, 5 L. ed. 705; Drexler v. 
Smith, 30 Fed. 754. 

Ark.—Watkins v. Moore, 
(2d) 850. 

Ind.—Fulton vy. Loughlin, 118 Ind. 
286, 20 NE 796; Mick v. Howard, 1 
Ind. 250, Smith 160. 

Ky.—McGowan v. 
Bank, >) Litt: 271: 

5 eae aa v. Harmon, 14 Me. 
(ite 


10 SW 


Commonwealth 


Mass.—Mechanics’ Bank v. Hil- 
dreth, 9 Cush. 356. 
Mich.—Negaunee First Nat. Bank 


v. Freeman, 47 Mich. 408, 11 NW 219. 

Miss.—Manchester Commercial 
Bank v. Lewis, 21 Miss. 226. 

Mo.—Tevis v. Tevis, 24 Mo. 535. 

N. H.—Burnham vy. Whittier, 5 N. 
H. 334. 

N. Y.—Ann Arbor First Nat. Bank 
v. Farson, 226 N. Y. 218, 123 NE 490 
(dictum); Kirby v. Cogswell, 1 Cai. 
505;, Col: & Cy Cas: 320; Manhattan 
Co! ve) Ledyard. am@ain 92, iColarec ©. 
Cas. 226. 

Pa.—Moorehead vy. Gilmore, 77 Pa. 
118, 18 AmR 435. 

R. I. Windham County Bank v. 

Keen dad ia ae len ane 


7 East 210, 
108 Reprint 80; Smith v. Johnson, 27 
LivJd. Exeh. 363. 

[a] Each partner has the same 
right to raise money for the use of 
the firm by indorsement of negotiable 
paper as to do so by means of paper 


(eg (OL ORISh SOs 

14. Walker v. Kee, 16 S. C. 76. 

Ordinary liability of indorser to in- 
dorsee wanting by reason of special 
relation as partners see Bills and 
Notes § 560 note 41. 

15. See statutory provisions. 

16. Barnett v. Perrine, (Tex. Civ. 
A.) 245 SW 1037. 


17. Barnett v.. Perrine, supra. 
18. Barnett v. Perrine, supra. 
19. Barnett v. Perrine, supra. 

20. See. Bills and Notes § 682 et 
seq. 

21. .Bartholow, etc., Banking 
House v. St. Joseph Lead Co., 12 Mo. 
A 587: 
ie See supra § 346 text and note 
78. 
oie See supra § 346 text and note 
ene See supra § 346 text and note 

25. Clift v. Moses, 112 N. Y. 426, 
20 NE 392. 

26. Alabama, ‘Coall, Nin. Gov vay, 
Brainard, 35 Ala. 476; Estabrook v. 
Smith, 6 Gray (Mass.) 570, 66 AmD 
4438; Moore v. Ayres, 13 #£4xMiss. 
310; McIntire v. McLaurin, 2 
Humphr. (Tenn.) 71, 36 AmD 300. 


But see McConeghy v. Kirk, 68 Pa. 
200, 203 (where, in an action in as- 
sumpsit upon a note payable to J. J. 
& J. P. Kirk, indogsed “J. J. Kirk,” 
it was held that # partner may in- 
dorse in his individual name so as 
to bind the firm wherever it appears, 
as in the note in question, to have 
been on partnership account). 

27. Alabama Coal Min. Co. v. 
Brainard, 35 Ala. 476;,Planters’, etc., 
Bank v. Willis, 5 Ala. 770. 

28. Finch v. De Forest, 16 Conn. 
445; Warder v. Gibbs, 92 Mich. 29, 
52 NW 73; Gardner v. Wiley, 46 Or. 
(ae ig). 1 Syelal 

{a] Reason for rule.—An indorse- 


For later cases, developments and chazges in the law see cumulative Annotations, same title, page and note number: 


§§ 351-353] 


partnership, by subsequently indorsing it, confirms 
that the indorsement was by the payee or by his 
Where the payee of a note in form- 
ing a partnership gives it his power of attorney, an- 
partner may indorse the note in ‘the partner- 
But a partner has ro implied author- 
ity to indorse the name of a copartner to a note made 
payable to the eopartner, although the note is part- 
In general a partner in a non- 
trading firm has no implied authority to transfer its 
But such indorsement, if 


authority.?° 


other 
ship name.®° 


nership property.*? 


paper ‘by indorsement.®? 
unauthorized, may be ratified.** 
[§ 352] (7) Renewal. 


ment is no less the order of the payee 
because it is his order and that of 


another. : Finch. v. De Forest, 16 
Conn. 445. 

29. Richards v. Street, 31 App. (D. 
CN Aa. 
eee Sanderson v. Oakey, 14 La. 
oo. 

31. McCauley v. Gordon, 64 Ga. 
221, 37 AmR 68. 


Lack of authority in general in a 
partner to bind an individual partner 
by executing or indorsing commercial 
paper in his name see supra § 340 
text and note 98. 

32. Lack of authority in general 
of partner in nontrading firm to sign 
firm name to bills or notes sec su- 
pra § 340 text and note 82. 

33. Baldwin’s Bank v. Morris, 17 


a 286 [aff 144 N. Y. 637, 39 NE 
3]. 
fa] Implied authority to indorse 


renewal notes because of ratification 
of unauthorized indorsement.—Bald- 
win's Bank v. Morris, 17 NYS 286 
jateet4s NIL 63%, 39 NE 493]: 

Implied authority of partner to 
renew firm paper in general see in- 
fray, $352: 

34. Ala.—Lewis v._ Isbell 
Bank, 198 Ala. 484, 73 S 655. 

Ariz.—Charles T. Hayden Milling 
Conv. Lewis, 32°F 263. 

Tll.—Hurd v. Haggerty, 24 Ill. 171. 

Kan.—Barber v. Van Horn, 54 Kan, 
33, 06, B 1070. 

Ky.—WNational Exch. 


Nat. 


Bank v. Wil- 


gas, ODIs 09. oo WV wey bo. Koy la 
eg .—Lallande v. Bouny, 6 Rob. 
Mich.—Citizens’ Commercial, etc., 


Bank v. Platt, 1385 Mich. 267, 97 NW 
694; Stevens v. McLachlan, 120 Mich. 
285, 79 NW 627: 
Minn. —Wilson . v. 
Minn. 337, 9 NW 872. 
Mo.—Midland Nat. Bank v. Schoen, 


Richards, 28 


123 Mo. 650, 27 SW 547; Tilford v. 
Ramsey, 37 Mo. 563. 
N. Y.—Flour City Nat. Bank v. 


Widener, 163 N. Y. 276, 57 NE 471; 
Nealis v. Adler, 19 AbbNCas 385 [rev 
on other grounds 19 AbbNCas 389]. 

Oh.—McKee vy. Hamilton, 33 Oh. 
St. 0;— Horsey v. Heath, 5 Oh.. 353. 

Okl.—Vogel v. Traders’ Compress 
Co., 129 Okl. 200, 264 P 147; Schneid- 
ery. Republic Supply Co., 123.-Okl. 
98, 252 P 45; Chapek v. Oak Creek 
Valley Bank, 19 Okl. 80, 91 P 1129. 

Pa.—Saylor v. Merchants’ Exch 
Bank, 1 Walk. 328. 

Tenn.—Union Bank vy. Eaton, 5 
Humphr. 499. 

N. S.—Pitfield v. N. S. 
125. 

Ont.—Toronto Bank vy. Nixon, 43 U. 
Ca@ ie Bs A447. 

[a] Firm paper for benefit of one 
partner.—(1) A note given by a firm 
for the debt of one partner may be 
renewed by any one of the partners 
without altering the firm’s liability. 
Midland Nat. Bank v. Schoen, 123 
Mo., 6505 20) SW b47. (2) 24 partner 
may renew a note given for his in- 
dividual benefit but which was signed 
in the partnership name by his co- 
partner with the understanding that 
the loan was made on the credit of 


Trotter, 32 


; 


é 


The implied authority of 


PARTNERSHIP 


dorsement. 


the firm. Tilford v. Ramsey, 37 Mo. 
563. (3) Where one partner consents 
to the acceptance of a bill of ex- 
change in the firm name by his co- 
partner in payment of the latter’s in- 
dividual debt, the former is bound by 
a renewal of the acceptance. Pitfield 
Vel Drotcerr (32. (Ni JSu 126. 

[b] Accommodation note.—Where 
an accommodation note has become 
a partnership liability, either partner 
has the right to renew it with or 
without the assent of other partners. 
Lewis v. Isbell Nat. Bank, 98 Ala. 
4840113 ISe655: 

[c] Liability changed.—(1) The 
managing member of a firm has au- 
thority to execute for the firm as 
joint makers a note in renewal of 
one on which they were liable as 
indorsers. Citizens’ Commercial, etc., 
Bank v. Platt, 135 Mich. 267, 97 NW 
694. (2) Alteration of negotiable pa- 
per by partner see supra § 350. 

[d] Notice before renewal.—Al- 
though the holder is informed before 
renewing notes upon which the firm 
is liable that the notes were issued 
without authority (as between the 
partners), such renewal will not im- 
pair his rights. Stevens v. McLach- 
lan, 120 Mich. 285, 79 NW 627. 

{e] A partner in a particular ad- 
venture (1) may renew the note of a 
purchaser of partnership property. 
Lailande v. Bouny, 6 Rob. (La.) 363. 
(2) Limited authority in general of 
partner for particular enterprise see 
supra § 340 text and notes 94-97. 

{f] Note of partner to firm in- 
dorsed by it.—Wilson v. Richards, 28 
Minn. 337, 9 NW 872. 

85. Lime Rock EF. & M. Ins. Co. v: 
Treat, 58 Me. 415. 

36. Hurd vi Harcerty, 22 TNs 171: 

37. U. S.—Ft. Madison Bank v. Al- 
29 MO (Se sis WSC Uso, jocatlen 

; Union Nat. Bank v. Neill, 
149 Fed. NL eo! (OCALA LO) EVANS 
426 [certiorari den 205 U. S. 546; 27 
SCE 7935 oleae teds 92/4 Ig Columbus 
CitywiBank wv. Beach, bb anCas: No: 
243%) t Blatchf: 438;" In re-Irving, 13 
F. Cas. No. 7,074, 17 NatBankrReg 
22; Lemoine v. Bank of North Amer- 
ica, 15 F. Cas. No. 8,240, 3 Dill. 44. 


Ala.—Lewis v. Isbell Nat. Bank, 
198 Ala. 484, 73 S 655; Talmage v. 
Millikin, 119 Ala. 40, 24 S 843; Lang 


v. Waring, 17 Ala. 145. 
Cal.—Hendrie v. Berkowitz, 37 Cal. 
113) So Am ID 251. ‘ 
euros See v. Mecklenburg, 
Conn.—New York Firemen Ins. Co. 
v. Bennett, 5 Conn. 574, 13 AmD 109. 
eee -—Mayberry v. Bainton, 2 Del. 
a C.—Presbrey v. Thomas, 1 App. 
Ga.—American Exch. Nat. Bank v. 
Georgia Constr., etc., Co., 87 Ga. 651, 
13 SE 505. 
Ill—Marsh_ v. 
Bank, 2 Ill. A. 217. 
ign .—Beach v. State Bank, 2 Ind. 
Iowa.—Whitmore  y. 
Iowa 567. 
Ky.—Power Grocery Co. v. Hinton, 
187 Ky. 171, 218 SW 10138; Cheno- 


OM Me 


Thompson Nat. 


Adams, 17 


‘ [47 C.J.] . 877, 


a partner to issue or transfer the negotiable pauper 
of the firm includes autherity to renew such paper. oS 
But one partner cannot bind the firm by signing the 
firm name to a note in renewal of a note given by 
such partner without authority in the firm name in 
an individual transaction.*® 
given his individual note for a firm debt, however, 
may renew it by giving a firm note.?® 
[§ 353] (8) Accommodation Acceptance or In- 
The acceptance or indorsement of nego- 
tiable paper for the accommodation of another is 
not within the implied powers of a partner.*? 
| use of the firm name by a partner, however, may be 


A partner who has 


Such 


with v. Chamberlin, 6 B. Mon. 60, 43 
AmD 145; Wagnon v. Clay, 1 A. K. 
Marsh. 257. 

La.—Vredenburgh v. Lagan, 28 La. 
Ann. 941. 

Me.—Megunticook Nat. Bank v. 
Knowlton, 125 Me. 480, 185 A 95; Rol- 
lins v. Stevens, 31 Me. 454; Darling 
v. March, 22 Me. 184. £ 

Mass.—Back Bay Nat. Bank v. 
Brickley, 254 Mass. 261, 150 NE 11; 
Harrington v. Baker, 173 Mass. 488, 
53 NE 903; Commonwealth Nat. Bank 
v. Law, 127 Mass. 72; Sweetser v. 
French, 2 Cush. 309, 48 AmD 666; 
Chazournes v. Edwards, 3 Pick. 5. 

Mich.—Moynahan vy. Hanaford, 42 
Mich. 329, 3 NW 944; Heffron v. 
Hanaford, 40 Mich. 305. 

Minn.—Van Dyke v. Seelye, . 49 
Minn. 557, 52 NW 215; Osborne v. 
Thompson, 35 Minn. 229, 28 NW 260; 
cpporne v. Stone, 30 Minn. 25, 13 NW 
922. 

Miss.—Bloom v. Helm, 53 Miss. 21; 
Sylvestein v. Atkinson, 45 Miss. 81; 
Andrews v. Planters’ Bank, 15 Miss. 
192, 45 AmD 300. 

Mo.—Hayes v. Blaker, 138 Mo. A. 
24, 119 SW 1004. 

N. ame tags v. Page, 48 N. H. 380. 

N. Y.—Smith v. Weston, 159 N.-Y. 
194, 54 NE 38; Atlantic State Bank 
Vv. Savery, 82 N. Y. -200 (ares abt 
36]; Exchange Bank v. Monteath, 26: 
N. Y. 505 [rev 24 Barb. 371]; Fielden 
y. Lahens, 2 Abb. Dec. 111, 3 Transcer.: 
A. 218, 6 AbbPrNS 341 [mod 22 N. Y. 
Super. 436]; Hunter v. Allen, 106 
App. Div. 557, 94 NYS 880; Elmira 
Second Nat. Bank v. Weston, 62 App. 
Div. 621, 70 NYS 995; Kittel v. Cal- 
lahan, 19 NYS 397; Early v. Reed;: 
6 Hill 12; Austin v. Vandermark,: 4 
Hill 259; Hawks v. Munger, 2° Hill 
200; Stall v. Catskill Bank, 18 Wena. 
466; Wilson v. Williams, 14 Wend. 
146, 28 AmD 518; Joyce v. Williams, 
14 Wend. 141; Boyd v. Plumb, 7 
Wend. 309; Rochester Bank v. Bow- 
en, 7 Wend. 158; Laverty v. Burr, 1 
Wend. 529; Schermerhorn v. Scher- 
merhorn, 1 Wend. 119; Foot v. Sabin, 
19 Johns, 154, 10 AmD 208. 

N. C.—Long v.-Carter): 25° N:; C2 2385 

Oh.—Gano v. Samuel, 14 Oh. 592; 
Union Nat. Bank v. Wickham, 18 Oh. 
Cir. Ct, 685, 6 Oh. Cir, Dee: 790. 

Pa.—Shaaber v. Bushong, 105 Pa. 
pep Bowman v. Cecil Bank, 3 Grant 

33 

Tenn.—Scott v. Bandy, 2 Head 197; 
McGuire v. Blanton, 5 Humphr. 361; 
State Bank v. Saffarrans, 3 Humphr. 
597; Whaley v. Moody, 2 Humphr. 
ani Berryhill v. McKee, 1 Humphr. 


Tex.—Green v. Waco State Bank, 
78 Tex. 2, 14 SW 253: Ft. Dearborn 
Nat. Bank v. Berrott, 23 Mex CiwamaG 
662, 57 SW 340. 

Vt.—Clement Nat. Bank v. Connol- 
ly, 88 Vt. 55, 90 A 794. 

i 2 Alta. L. 


434, 12 WestLR 558. 

Ont.—Federal Bank vy. Northwood, 
7 Ont. 389; Wilson v. Brown, 6 Ont. 
Bie ee Harris Ve Siclieodsai4 ss ueer 
__sitiaranty or suretyship see infra § 


878 - [47 C..] 


authorized?’ or ratified;*° and although apparently 
for accommodation, the signature will bind the firm 
if given withm the scope of the firm’s business.*° 
If the accommodation character of the signature 
does not appear upon the face of the paper, the 
firm, if a trading partnership, will be liable to a 
In general, if the 
firm is a nontrading partnership, and the indorse- 
ment is without the express consent of the partners 
or their ratification, the firm will be liable to a bona 
fide holder only if it is customary*? or necessary for 
the transaction of the business of the firm,*? or if 
the course of dealing of the partnership has been** 


bona fide holder of the paper.*? 


for the partner to indorse notes.*® 


as an accommodation indorser, is liable for only one 
half to a cosurety who has been compelled to pay.?® 
Liability of partner executing accommodation pa- 


per in firm name. A partner who 
38. Ky.—State Bank v. Brooking, 
Zaeitte 41: 
Me.—Darling v. March, 22 Me. 184. 
Mass.—Back Bay Nat. Bank’ v. 
Brickley, 254 Mass. 261, 150 NE 11. 
N. Y.—Butler v. Stocking, 8 N. Y. 


408: Chambers v. Bacon, 127 App. 
Diy. 9407-111 NYS 823; “Flunter™ v- 
Allen, 127 App. Div. 572, 111 NYS 820; 


Laverty v. Burr, 1 Wend. 529. 
Ne are fea v. “Gallagher, 4 Pa. 


5: 

Ss. C.—Flemming v. Prescott, 37 S. 
C. L. 307, 45 AmD 766. 

[a] Assent may be inferred: (1) 
From circumstances. Butler v. 
Stocking, 8 N. Y. 408; Dundass v. 
Gallagher, 4 Pa. 205. (2) From the 
course of business of the firm. Back 
Bay Nat. Bank v. Brickley, 254 Mass. 
261, 150 NE 11. (3) From previous 
course of dealing between the par- 
ties. Back Bay Nat. Bank vy. Brick- 
ley, supra. (4) From the former con- 
duct of a partner in permitting his 
name to be indorsed; no special au- 
thority in each particular case is 
necessary. State Bank v. Brooking, 
2 Litt. (Ky.) 41. (5) From the evi- 
dence of frequent interchanges of 
signatures between the maker and 
the indorsing firm for a long time. 
Darling v. March, 22 Me. 184. 

Burden of proof see infra § 537. 

Question of fact see infra § 542. 

Sufficiency of evidence of consent 
see infra § 540. 

39. Lewis v. Isbell Nat. Bank, 198 
Ala. 484, 73 S 655; Sibley v. Ameri- 
ean Exch. Nat. Bank, 97 Ga. 126, 25 
SE 470; Monongahela Valley Bank 
v. Weston, 159 N. Y. 201, 54 NE 40, 
45 LRA 547; Chambers v. Bacon, 127 
App. Div. 940, 111 NYS 823; Hunter 
v. Allen, 127 App. Div. 572, 111 NYS 
820; Kittel v. Callahan, 19 NYS 397; 
Laverty v. Burr, 1 Wend. (N. Y.) 529. 

[a] Failure of members of a part- 
nership to stop their copartner from 
indorsing the firm name for the ac- 
commodation of third parties, or to 
give notice of his want of authority 
to do so, after repeated offenses con- 
stituting a systematic and persistent 
course of conduct, known to the oth- 
er members and privately objected to 
by them, constitutes evidence of ac- 
quiescence and ratification. Monon- 
gahela Valley Bank v. Weston, 159 N. 
Y, 201, 54 NE 40, 45 LRA 547. 

Sufficiency of evidence of ratifica- 
tion see infra § 540 

40.. Andrews v. Congar, 131 U. S. 
Appendix clxxxiii, 26 lL. ed. 90; 
Steuben County Bank v. Alberger, 101 
N. Y. 202, 4 NE 341; Trullinger v. 

Corcoran, 81* Pa. 395. 

} [a] For example (1) a partner 
who has charge of the financial busi- 
ness of the partnership has authority 
to indorse the firm name upon a note 
made by a third person and used by 
the partner to take up a firm note. 


PARTNERSHIP 


their debts.°° 


A firm, if liable 


executes accom- 


Steuben County Bank v. Alberger, 101 
N. Y. 202, 4 NE 341. (2) Where part- 
ners are the owners of a majority of 
stock in a corporation that made a 
note, and the note and indorsement 
were given to protect and improve 
the value of the stock, the transac- 
tion was one which appears to have 
been entered“ihtéo*for the common 
benefit of all the partners and, under 
the circumstances, within the scope 
of the partnership business. An- 
drews v. Congar, 131 U. S. Appendix 
elxxxili, 26 L. ed. 90. 

Ars See Bills and Notes 8§ 7338, 


42. Presbrey v. Thomas, 1 App. 
CDE Coe 

43. Presbrey v. Thomas, supra. 

44. Presbrey v. Thomas, supra. 


45. Authority of member of trad- 
renga joes generally see supra 

46. Clipperton v. 15 
Grant Ch. (Ont.) 269. 

Liability of partners as one surety 
see Principal and Surety [32 Cyc 


285]. 
Columbus City Bank v. Beach, 


Spettigue, 


47. 
OnE. Cas. ANo, 273%, doBlatcht-.438: 
Silvers v. Foster, 9 Kan. 56. 

48. Ala.—Lucas v. Darien Bank, 2 
Stew. 280. 

Iowa.—Evans v. Evans, 
492, 48 NW 929. 

Ky.—Parker v. Parker, 80 SW 209, 
25> Keyl” 21/93) 
og eg eee v. Bailey, 4 Metce. 

Pa.—Tillier v. Whitehead, 1 Dall. 
269) Sesnede meas 

Ss. D.—Inman v. Brookman, 28 S. D. 
361, 133 NW 810. 

Ont.—Dowling v. Hastwood, 3 U. 
CPO MBS 37.62 

{a] he appointment of an agent 
by a partner cannot be properly com- 
pared with the case of an attorney 
without power of substitution; for 
the attorney cannot exceed the letter 
of his authority, since he is no more 
than an agent himself. But each 
partner is a principal; and it is im- 
plied in the very nature of their con- 
nection that each has a right to de- 
pute and appoint a clerk to act for 
both in matters relative to their joint 


82 Iowa 


interest. Tillier v. Whitehead, 1 
Dall. (Pa.) 269, 1-L. ed. 131. 
[b] Appointment of agent by 


power of attorney under seal.—(1) 
Appointment held valid, since the 
seal is unnecessary to the appoint- 
ment of an agent to make and in- 
dorse negotiable paper for the firm. 
Lucas v. Darien Bank, 2 Stew. (Ala.) 
280. (2) Unauthorized use of seal by 
partner see supra § 305. 

Authority of agent to execute, in- 
dorse, or accept negotiable instru- 
ments see Agency §§ 280-286. 

49. Accommodation acceptance or 
indorsement see supra § 353. 


*By FELIX C. GRABER (8§ 855-362). 


% 


[§§ 358-355 


modation paper in the name of the firm without the 
consent of his copartners is personally lable upon 
the paper as if he had signed his individual name.** 
[§ 354] (9) Appointment of Agent To Execute 
Partnership Paper. 
ity to appoint an agent to make and indorse nego- 
tiable paper for the firm.*® , 
[§ 355] k. Guaranty and Suretyship.**® 
normal partnership is organized to carry on a busi- 
ness for its members, and not to assist other persons 
by becoming surety for them, or answerable for 
Henee, although a contrary view has 
been taken,° it is well established that, in the ab- 
sence of proof that it was within the scope of the 
business or in conformity with the previous dealings 
of the parties, a partner has no implied authority 
to bind the firm by a contract of guaranty or sure- 
tyship.®? But the firm is bound by the partner’s act 


A partner has implied author- 


The 


50. Mayr v. Goldschmidt, 63 Cal. 
A. 381; 385, 218 PRP 621 [iquot. Cye]; 
Durden v. Dekle, 3 Ga. A. 97, 59 SE 
pis bite McCormick MHarvesting-Mach. 
Co. v. Reiner, 4. Kan. A.: 725, 46 PB 
539; Kneisley Lumber Co. v. Edward 
B. Stoddard Co., 131 Mo. A. 15, 109 
SW 840. 

Sis Some v. Baker, 7 Harr. & J. 


(M4.) 

- U. S—Burke v. Mountain 
Timber Co., 224 Fed. 591 [app dism 
231 Fed. 1022, 145 CCA 655, 238 Fed. 
881, 152. CCA 15, AnnCas1918C 93]. 

Ala.—Mauldin v. Mobile Branch 
Bank, 2 Ala. 502; Rolston v. Click, 1 
Stew. 526. 

Cal.—Mayr v. Goldschmidt, 63 Cal. 
A. 381, 218 P 621; Rodabaugh v. 
Kauffman, 54 Cal, A. 676, 200 P 747. 

Colo.—Lewin v. Barry, 15 Colo. A- 
461, 63 P 121. 

Pe se ene Bas v. Bainton, 2 Del. 

Ga.—Hollister v. Bluthenthal, 9 
Ga. A. 176, 70 SE 970; Durden v. 
Dekle, 3 Ga. A. 97, 59 SH. 315. ; 

Ill— Gunderson y. Hasterlik, 100 
Ill. A. 429; Davis v. Blackwell, 5 Ill. 
A. 32; Marsh v. Thompson Nat. Bank, 
QD AL 2a 

Iowa.—Seeberger v. Wyman, 108 
Iowa 527, 79 NW 290; Clark v« Hy- 
magi 55 lowa 14, 7 NW 386, 39 AmR 


Kan.—McCormick Harvesting-Mach. 
Co. v. Reiner, 4 Kan. A. 725, 46 P 539. 
Ky.—State Bank v. Brooking, 2 


Litt. 41; Wagnon vy. Clay, 1 A. K. 
Marsh. 257. 

Me.—Megunticook Nat. Bank v. 
Knowlton, 125 Me. 480, 185 A 95; 


Rollins v. Stevens, 31 Me. 454. 
Mass.—National Security Bank v. 
McDonald, 127 Mass. 82; Butterfield 
v. Hemsley, 12 Gray 226; Sweetser v- 
French, 2 Cush, 309, 48 AmD 666. 
Minn.—Van Dyke v. Seelye, 49 
Minn. 557, 52 NW 215; Osborne v. 
Thompson, 35 Minn. 229, 28 NW 260; 
Osborne v. Carr, 30 Minn. 25, 13 NW 
922; Selden v. Bank of Commerce, 3. 


Minn. 166. 
Miss.—Persons vy. Oldfield, 101 
Vaiden v. Haw- 


Miss. 110, 57 S 417; 
kins, 6 S 227; Moore v. Stevens, 60 
Miss. 809; Langan v. Hewett, 21 
Miss. 122; ‘Andrews v. Planters” 
Bank, 15 Miss. 192, 45 AmD 300. 

Mo.—Seufert v. Gille, 230 Mo. 453, 
131 SW 102, 31 LRANS 471; Kneisley 
Lumber Co. v. Edward B. Stoddard 
Co., 181 Mo. A. 15, #09 SW 840; Kel- 
ley-Goodfellow Shoe Co. v. Long-Beil 
Lumber Co., 86 Mo. A. 438. 

N. Y.—Ann Arbor First Nat. Bank 
v. Farson, 226 N. Y. (218, 1283 NE 490 
[rearg den 226 N. Y. 703 mem, 123 
NE 864 mem]; Union Land Co. v. 
Gwynn, 216 N. Y. 664 mem, 110 NE 
162; Pinckney v. Keyler, 4 BE. Di 
Smith 469; Boyd v. Plumb, 7 Wena. 
309; Rochester Bank vy. Bowen, 7 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 355-356] 


where the making of such a guaranty is within the 
common course of the firm business or the previous 
course of dealing between the parties,°* or where it 
was actually authorized®* or ratified by the other 
partners.®> Ratification or authorization is not to be 
presumed, but must be proved,®® although it may be 
established by cireumstances and conduct, as well 
The partner executing 
an unauthorized contract of guaranty or suretyship 
in the firm name is bound thereby,®® and may be 
An agreement on behalf 


as by express statements.°? 


sued upon the contract.°® 


Wend. 158; 
529; Foot v. 


Laverty v. Burr, 1 Wend. 
Sabin, 19 Johns. 154, 10 
AmD 208. 
N 


. C—Long v. Carter, 25 N.C. 
238. 


N. D.—Clarke v. Wallace, 1 N. D. 
404, 48 NW 339, 26 AmSR 636. 

Or.—WNicolai-Neppach Co. v. Abrams, 
PLC" Orl 4245 429) 240) «Pe 187.08" LeLt 
Cye]; Charman v. McLane, 1 Or. 339. 

Pa.—Shaaber v. Bushong, 105 Pa. 


514; McQuewans v. Hamlin, 35. Pa. 
517; Parke v. Smith, 4 Watts & S. 
287; Hamill v. Purvis, 2 Penr. & W. 
177; Sutton v. Irwine, 12 Serg. & R. 
13; MecCullough’s Est., 10 Pa. Dist. 
353,°25 Pa. Co. 262. 

Tex.—Foust v. Smith, (Civ. <A.) 


246 SW 106; Olive v. Morgan, 8 Tex. 
Civ. A. 654, 28 SW 572. 

Va.—Gordon v. Funkhouser, 100 
Wa. 675; 42 SE 677. 

Wis.—Avery v. Rowell, 59 Wis. 82, 
17 NW 875. 

Eng.—Dunecan Vv. Lowndes, im 
Campb. 478, 170 Reprint 1452; Craw- 
ford v. Stirling, 4 Esp. 207, 170 Re- 


print 693; Brettel v. Williams, 4 
Exch. 623, 154 Reprint 1363. See Ex 
p. Gardom, 15 Ves. Jr. 286, 33 Re- 


print 762 (where the point was made 
and abandoned as untenable and 
where an inference may be drawn 
from the statement of facts that the 
other partner knew of, and assented 
to, the transaction). See also Hasle- 
ham’ v2 Yeung; 5:Q> By 833, 48 BCL 
833, 114 Heprint 1463 (a partner has 
no implied right to bind the firm to 
pay another’s debt). 

N. B.—Stewart v. Parker, 18 N. B. 
223; Marks v. Wright, 1 N. B. 174. 

Ont.—Macklin v. Kerr, 28 uo Carc, 
ie BAS 

[a] Extent of partner’s power.— 
One member of a firm has no author- 
ity to bind his firm by a guaranty of 
commercial paper of a third person, 
‘even when such firm is interested in 
the transaction, unless such guaranty 
is necessary for carrying on the busi- 
ness of the firm in the ordinary 
way. Clarke v. Wallace, 1 N. D. 
404, 48 NW 339, 26 AmSR 636. 

{b] Individual note indorsed by 
firm.—Where a note is executed as 
the individual note of one of the part- 
ners, and a guaranty of the firm is 
indorsed thereon, it is prima facie 
evidence of an individual debt, and 
not the debt of the firm. Davis v. 
Blackwell, 5 Ill. A. 32. 

53. Cal.—Rodabaugh v. Kauffman, 
54 Cal. A. 676, 200 P 747. 

Ga.—Hollister v. Bluthenthal, 9 
Gack. 176,570 SHE 970: 

Iowa.—Pipestone First Nat. Bank 
v. Rowley, 92 Iowa 530, 61 NW 195; 
Dubuque First Nat. Bank vy. Carpen- 
ter, 41 Iowa 518. 

Mass.—Sweetser vy. French, 2 Cush. 
309, 48 AmD 666. 


Mich.—Cameron v. Blackman, 39 
Mich, 108. 
Okl.—McNeal v. Gossard, 6 Okl. 


3605. 50pe. 159: 

Or.—WNicolai-Neppach Co. v. Abrams, 
116 Or. 424, 429, 240 PRP 870° [cit 
Cyc]. 

spare ge v. Irwine, 12 Serge. & 

Va.—Jordan v. Miller, 75 Le 442. 


2 Bins 

Ald. 673 106 Reprint 511. 
Ont.—Day We McLeod, 18 U. C. Q. 
B. 256. 
[a] 


Rule sipplied to guaranty by 
} 


& 
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member of: (1) Banking firm of pay- 
ment of customer’s draft. Dubuque 
First Nat. Bank vy. Carpenter, 41 Iowa 
518. (2) Banking firm of payment of 
notes sold or rediscounted by the 
firm. McNeal v. Gossard, 6 OKl. 363, 
50 P 159. (3) Firm buying and sell- 
ing cattle on speculation of profit to 
a customer on cattle sold him. Jor- 
dan v. Miller, 75 Va. 442. (4) Firm 
of merchants of payment of goods 
furnished to an employee of the firm. 
Cameron vy. Blackman, 39 Mich. 108. 
(5) Live-stock commission of firm of 
payment of drafts drawn upon it by 
a cattle buyer. Pipestone First Nat. 
Bank v. Rowley, 92 Iowa 530, 61 NW 


£96: 

54. Mayr v. Goldschmidt, 63 Cal. 
A. 381, 218 P 621; Hollister.v. Blu- 
thenthal, 9 Ga. A. 176, 70 SE 970; 
Mechanics’ Bank v. Livingston, 338 


Barb. (N. Y.) 458 [aff 33 Barb. 465]. 


55. Ga—Cunningham v. Lamar, 
51 Ga.-574: Hollister v. Bluthenthal, 
9 Ga. A. 176, 70 SE 970 

Iowa.—Clark v. Hyman, 55 Iowa 
14, 7 NW 386, 39 AmR 160. 

Mo.—Kneisley Lumber Co. v. Hd- 


ward B. Stoddard Co., 131 Mo. A. 15, 
109 SW> 840. 
Or.—Nicolai-Neppach 


J Co. v. 
Abrams, 116 Or. 424, 429, 240 P 870 


[eit Cye]. 

Pa.—Sutton v. Irwine, 12 Serg. & 
Ry 132 

56. U. S.—Moran v. Prather, 23 
Wall.'492, 23 L. ed. 121. 

l.—Marsh _ v. Thompson Nat. 


Bank, 2 1 A. 247. 

Ind.—Love v. Payne, 73 Ind. 80, 38 
AmR 111. 

Mo.—Kelley-Goodfellow Shoe Co. v. 


Long-Bell Lumber Co., 86 Mo. A. 
438. 

N. Y.—Pinckney v. Keyler, 4 E. D. 
Smith 469; Mercein v. Andrus, 10 
Wend. 461. 

wi eran vy. Hamlin, 35 Pa. 

Tenn.—McGuire  v. Blanton, 5 


Humphr. 361. 

fa] The power to indorse firm 
name for accommodation purposes 
does not authorize the signature of 
the firm name on the face of the 
note as an unconditional and distinct 
surety. McGuire v. Blanton, 5 
Humphr. (Tenn.) 361. 

Burden of proving authority of 
partner to execute contract of guar- 
anty in firm name see infra § 537. 

What amounts to ratification see 
infra §§ 376-378. 


57. U. S.—Moran v. Prather, 23 
Wall. 492, 23 L. ed. 121. 

Colo.—Lewin v. Barry, 15 Colo. A. 
461, (63. 121. 


sta Mabe pad v. Bainton, 2 Del. 


Iowa.—Clark v. Hyman, 55 Iowa 
14, 7 NW 386, 39 AmR 160. 
La.—Bloom v. Stern, 23 La. Ann. 


747. 

Mass.—Sweetser v. French, 2 Cush. 
309, 48 AmD 666. 

- Or.—Nicolai- Neppach Co. 
Abrams, 116 Or. 424, 429, 240 P 876 
[eit Cy¢e]. 

Eng.—Duncan v. Lowndes, 3 
Campb. 478, 170 Reprint 1452; Ex p. 
Nolte, 2 Glyn & J. 295. 

[a] Evidence need not be direct 
or positive to send ‘case to jury. 
Lewin v. Barry, 15 Colo. A. 461, 63 


le Zil. 
58. Hollister v. Bluthenthal, 9 Ga. 
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of a firm to indemnify a third party for becoming its 
surety is not one of guaranty or suretyship, and 
therefore is not subject to the rules above stated.®° 
1. Submission to Arbitration.** 
generally held that one partner®? or a majority of 
the members of a partnership®? cannot bind the 
firm to submit a firm controversy to arbitration, al- 
though some courts have conceded this power to a 
partner when its exercise does not require the ex- 
ecution of a sealed instrument.®* 


Tt? 1s 


Its exercise by a 


A. 176, 70 SE 970; Gunderson v. Has- 
terlik, 100 Ill. A. 429; Bomnneau_ vy. 
Strauss, 72 Okl. 110, 179 P10, 4 ALR 
255. See also McPhee vy. McPhee, 10 
Ont. 603 (holding that a partner who 
indorsed in his individual name a 
nonnegotiable note made by his part- 
ner individually was liable as a 
guarantor). 

59. Bonneau v. Strauss, 
110, 279 P20; 4. ATUR 255; 


72 Oki. 


60. Dow v. Smith, 8 Ga. 551; Du- 
rant v. Rogers, 87 Ill. 508; Wilkins 
Ve Pearce, 5. Den. 542 ifatl-2arNeeye 
469]. 

61. Arbitration and award gen- 
erally see Arbitration and Award 5 
Cute pulls 

62. U. S.—Karthaus v:. Yllas,: 1 


Pet. 222, 7 L. ed. 121; Chickasha Cot- 
ton Oil Co. v. Chapman, 4 F.(2d) 319 
[certiorari den 268 . S. 700 mem; 
eee 636 mem, 69 L. ed. 1164 pian: 
80 Ala. 481, 28 268. 

Cal.—Jones v. Bailey, 5 Cal. 

Mass.—Horton v. Wilde, 
425. See also Abbott v. Dexter, 6 
Cush. 108 (where statute requires 
submission to be signed and acknowl- 
edged, a submission signed by both 
partners but acknowledged by only 
one is not binding on the firm). 

Mich.—Backus v. Coyne; 35 Mich. 
5; Buchoz v. Grandjean, 1 Mich. 367: 

Minn.—Walker v. Bean, 34 Minn. 
427, 26 NW 232. 

N. J.—Hoffman v. Westlecraft, 85 
N. J. L. 484, 485, 89 A 1006 [cit Cye]. 

N. Y.—Harrington v. Higham, 15 
Barb. 524, 13 Barb. 660; McBride We 
Hagan, 1 Wend. 326. 

R. I.—Tillinghast v. Gilmore, ET R. 
I; 413, 22 A 942) 

Vt.—St. Martin v. Thrasher, 40 Vt. 
460; Boynton vy. Boynton, 10 Vt. 107; 
Onion v. Robinson, 15 Vt. 510. 

Va.—Wood vy. Shepherd, 2 Patt. & 
H. 442. 

Eng.—Stead v. Salt, 3 Bing. 101, 
TA WOT 15:8, 1130 Reprint 452; Adams 
Vv. Bankart, INC, WEES eR. 681, 149 Re- 
print 1254; Antram v. Chace, 15 Hast 
209, 104 Reprint 823; Hatton v. 
Royle, 3 H. & N. 500, 157 Reprint 568; 
Lumsden v. Gordon, Morr. 14567. 

Ont.—French v. Weir, 17 U. Cc. Q. B 
eee Baby v. Davenport, 3 UES Q. 


B 

[a] Reason for rule.—This power 
is not necessary to the ordinary con- 
duct of partnership business, and its 
exercise is not to be encouraged, as 
it ousts the regular tribunals of their 
jurisdiction and cuts off or limits 
the right of appeal. MHarrington v. 
Higham, 13 Barb. (N. Y.) 660. 

[b] A reference to third parties of 
the extent of damage caused by a 
fire is not submission to arbitration, 
and one partner may bind the firm by 
such reference without the assent of 
his copartners. Brink v. New Am- 
a eae 1 Ins. Co., 28 N. “Y¥. Super: 


63. Stead v. Salt, 3 Bing. 101, 11 
ECL BS. 180. Reprint ano. 
64. I11.—Hallack v. March, 25 Ill. 


48. 
Ky.—Southard v. Steele, 3 T. B. 
Mon. 4385. 

N. H.—EHastman v. Burleigh, 2 N, 
H. 484 

Oh.— Wilcox v. Singletary, Wright 
420; Stall v. Glascoe, 1 Oh. Dec. (Re- 
print) 58, 1 WestLJ 397. 
; Pa.—Gay v. Waltman, 89 Pa. 453; 


345. 
8 Gray 
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partner, however, may be authorized®® or ratified®® 
Such assent or ratification must 
be prior to the making of the award, or the award 
A partner who attempts to bind 
the firm in such a transaction is himself bound, al- 


by his copartners. 
will be invalid.®* 


though the others are not.°§ 


[§ 357] m. Judgment by Confession or Consent®® 
The partnership relation does 
not confer upon a partner an implied authority to 
bind his copartner even for a firm debt by a judgment 
against the firm, by confession or consent,’® nor to 
authorize an attorney to confess or consent to a 
Much less has he au- 


—(1) In General. 


judgment against the firm.7+ 


Taylor v. Coryell, 12 Serge. & R. 243. 
But see Harper v. Fox, 7 Watts & S. 
142 (dictum to the contrary). 

Tex.—Alexander v. Mulhall, 1 Tex. 
Unrep. Cas. 764. 

65. Chickasha (Cotton il) ‘Co. “v: 
Chapman, 4 F. (2d) 319 [certiorari 
den 268 U. S. 700 mem, 45 SCt 636 
mem, 69 L. ed. 1164 mem]; Davis v. 
Berger, 54 Mich. 652, 20 NW 629; 
Mackay v. Bloodgood, 9 Johns. (N. 
NEES. 

66. Davis v. Berger, 54 Mich 652, 
20 NW 629; McArthur v. Oliver, 53 
Mich. 299, 19 NW 5; Thomas v. Ath- 
erton, 10 Ch. D. 185; Baby v. Daven- 
Mons swe. Qs Bs (b4: 

67. Tillinghast v. Gilmore, 17 R. I. 
413, 22 A 942. 

6S. Uo S.—Karthaus’ v. Yilas; 1 
Pet. 222, 7 L. ed. 121. 

Cal.—Jones v. Bailey, 5 Cal. 345. 

Md.—Armstrong v. Robinson, 5 Gill 
& J. 412. 


N. Y.—Harrington v. Higham, 15 
Barbi. 5245) Buchanan’ v. Curry, 19 
Johns. 137, 10 AmD 200; McBride v. 
Hagan, 1 Wend. 326. 


Va.—Wood v. Shepherd, 2 Patt. & 
442 


Jel ? 

Eng.—Strangford v. Green, 2 Mod. 
227, 86 Reprint 1041. 

[a] Judgment based on unauthor- 
ized submission.—Since a judgment 
against a surviving partner will 
ultimately affect the individual assets 
of the deceased partner, it is irregu- 
lar when based on a submission to 
arbitration which was not binding 
on the deceased partner. Hoffman v. 
Westlecraft, 85 N. J. L. 484, 89 A 
1006. 


69. Power to confess judgment 
after dissolution see infra § 802. 

70. 7 S.—Clark v. Bowen, 22 
How. 270, 16 L. ed. 337. 

Ala.—Elliott v. Holbrook, 33 Ala. 
659. 

Colo.—Buchanan v. Scandia Plow 
Cosr6: Colon AS 345-39) Prsg9: 

Del.—Seal v. Seal, 6 Del. 516. 

Dp, C.—Harper v. Cunningham, 8 
App. 430. 

Ill.—Sloo v. State Bank, 2 Ill. 428. 

Ind.—Davenport Mills Co. v. Cham- 
bers, 146 Ind! 156, 44 NE 1109; Hop- 
per v. Lucas, 86 Ind. 43; Barlow v. 
Reno, 1 Blackf. 252. 

Iowa.—Graettinger Tile Works v. 
Paine, 202 Iowa 804, 211 NW 366; 
North v. Mudge, 13 Iowa 496, 81 AmD 
441; Edwards v. Pitzer, 12 lowa 607; 
Christy v. Sherman, 10 Iowa 535. 

Mich.—Soper v. Fry, 37 Mich. 236. 

Mo.—Burr v. Mathers, 51 Mo. A. 
470; Fairbanks v. Kraft, 43 Mo. A. 
121. 

N. Y.—Friedman v. Blauner, 227 
N. Y. 327, 125 NE 448; Binney v. Le 
Gal, 19 Barb. 592, 1 AbbPr 283; Rich 
v. Roberts, 10 NYS 915, 18 NYCiv 
Proe 205; Everson v. Gehrman, 1 Abb 
Pr 167, 10 HowPr 301; Lambert v. 
Converse, 22 HowPr 265; Bridenbeck- 
er v. Mason, 16 HowPr 203; Crane 
vy. French, 1 Wend. 311. 

Pa.—Feighan v. Sobers, 239 Pa. 
284, 86 A 857; Franklin v. Morris, 
154- Pa. 152, 26 A 364; Boyd v. 
Thompson, 153 Pa. 78, 25 A 769, 34 
AmSR 685; McNaughton’s App., 101 
Pa. 550; Kneib v. Graves, 72 Pa. 104; 
York Bank’s APD.) 36 Pa. 458; Grier 
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[§§ 356-357 


thority to confess judgment against the firm for his 
individual debt.’? 
where such confession or warrant of attorney is un- 
It has been held, however, that a com- 
mercial partner has implied authority to confess 


These rules are applicable also 


judgment in behalf of the firm,’* and this authority 


v. Hood, 25 Pa. 430; Bitzer v. Shunk, 
1 Watts & S. 340, 37 AmD 469; Freed 
v. Boyson Envelope Co., 23 Pa. Dist. 
128, 41 Pa. Co. 577; Lehman v. Rood, 
5 Pa. Dist.. 655; Hershey v. Fulmer, 
3 Pa. Co. 442; Headly Chocolate Co. 
v. Hall, 21 LancLRev 348; Kannen- 
berg v. Kannenberg, 21 LancLRev 
180; Hoover v. Diffenderfer, 5 LanclL 
Rev 245. 

Ss. C.—Mills v. Dickson, 40 S. C. L. 
487 

Vt. —Shedd vy. Brattleboro Bank, 32 


vt. 709 

Eng.—Hambidge v. De la Crouee, 
PSYIEE Weall ve James, 68 yt Rep: 
N. S. 54. 

Ont er: 
255; Holme wv. Allan, 
See also Joyce v. Murray, (Mich. T. 

Que.—Marazza v. O’Brien, 8 Que. 
Pr. 413. 

8 App. 430. 

Ill.—Chicago Trust, ete., Bank v. 
grounds 174 Ill. 358, 51 NE ue 
Uhlendorf v. Kaufman, 4 TAs 
373. 
oy J—Ellis vy. Ellis, 47 N. Jo L. 
69. 

205, 25 AbbNCas 161; Groesbeck -v. 
Brown, 2 HowPr 21. 


3 Cr B. 742, 54 BCL 742, 136 Reprint 

Ont.—Huff v. Cameron, 
Taylor 348. 

6 WVict:) Rov& J. Die. 672. 
71. D. C.—Harper v. Cunningham, 
Kinnare, 67 Ill. A 186 [rev on other 
abe eras ull v. Garner, 31 Miss. 
N. Y.—Murray v. Gerety, 11 NYS 
2 tev. Ratto, 2° Tex..A. 

Civa, Casa $ E16; 


Wash.—Hoffman v. Spokane Job- 
oe Assoc, 54 Wash. 179, 102 P 

oO. 

Wis.—Remington v. Cummings, 5 
Wis. 138. 

72. McNaughton’s App.; 101 Pa. 
550; Heft v. Basford, 2 Pa. Co. 278; 


Williams v. Jones, 7 Kulp (Pa.) 386. 

73. McKee v. Mt. Pleasant Bank, 7 
isk 22g. SUES Aliise = CARI: AiG” Mbkeyqeie, | al 
Watts & S. (Pa.) 519; Gerard v. Bas- 
se, 1 Dall. (Pa.) 119, 1: AmD. 226, 4: L. 
ed. 63; Freed v. Boyson Envelope 
Comper Pave Distant 2Asineddieea COs eonuiues 
Remington v. Cummings, 5 Wis. 138. 
Compare Alexander v. Alexander, 85 
Va. 353, 7 SE 335, 1 LRA 125 (where 
it is not necessary that such war- 
rant be under seal, a sealed warrant 
is valid as to the other members on 
collateral attack of the judgment in 
the absence of proof that they were 
not consenting to its execution). 

74. Wilmot v. The Ouachita Belle, 
32 La. Ann. 607. 

75. See statutory provisions; and 
Richardson v. Fuller, 2 Or. 179 (stat- 
utory provision does not apply to 
voluntary confession of judgment 
without action pending); Hoffman v. 
Spokane Jobbers’ Assoc., 54 Wash. 
179; 102 P 1045. 

[a] In New York Code Civ. Proc. 
§ 738, which provides for the entry 
of judgment upon a written offer of 
defendant, does not authorize one 
partner to bind his copartners by an 
offer of judgment against them or 
against the firm. Rich v. Roberts, 
10 NYS 915, 18 NYCivProec 205; Gar- 
rison v. Garrison; 67° HowPr 271; 
Py it aac v. Mason, 16 HowPr 


may be conferred upon a partner by statute.‘ 
though a contrary rule has been followed in a. few 
cases,’® such a judgment is generally held binding 
on the partner executing a warrant of attorney there. 
for, or otherwise responsible for the judgment,** and 
some courts hold that, under it, partnership prop- 
erty may be taken in execution,‘* even where the 


Al- 


76. Seal v. Seal, 6 Del. 516; 
man v. Branson, 6 Del. 429. 

Ldn Ind.— Davenport Mills Co. v. 
Chambers, 146 Ind. 156, 44 NE 1109. 

Iowa.—North Mudge, 
496, 81.AmD 441~ 

N. J.—Ellis v. Ellis, 47 N. J. L. 69. 

N. Y.—Stoutenburgh v. Vanden- 
burgh, 7 -HowPr ).2293) Sti: Johns s. 
Holmes, 20 Wend. 609, 32 AmD 603; 
Crane v. French, 1 Wend. 311. 

Pa.—Adams v. James L. Leeds Co., 
195 Pa. 70,.45 A 666; Evans v. Watts, 
192 Pa. 112, 43° A 4645 Franklinea: 
Morris, 154 Pa. 152, 26 A 364; Boyd 
v. Thompson, 153 Pa. 78, 25 A 769, 34 
AmSR 685; McCleery v. Thompson, 
130 Pa. 448, 18 A 735; Perth Amboy 
Terra Cotta Co.’s App., 124 Pa. 367, 17 
A 4; McDonald v. Simcox, 98 Pa. 619; 
Ross v. Howell, 84 Pa. 129; Kneib v. 
Graves, 72 Pa. 104; York Bank’s,App., 
36 Pa. 458; Hutchinson v. Ledlie, 36 
Pa. 112; Grier v. Hood, 25 Pa. 430; 
Harper v. Fox, 7 Watts & S.- 142; 
Barnett’s App., 2 Walk. 355; Kauff- 
man v. Fisher, 3 Grant 302; Bitzer 
v. Shunk, 1 Watts & S. 340, 37 AmD 
469; Gerard v. Basse, 1 Dall. 119, 1 
AmD 226, 1 L. ed. 63; Lehman -v. 
Rood, 5 Pa. Dist. €55; Gardner. v. 
Austin, 14 Pa. Co. 549; Budd v. 
Shock, 11 Pa. Co. 480; Heft v. Bas- 
ford, 2 Pa: Co. 2783. Palmer vw. Tag- 
gart, 1 Chest. Co. 107; Kannenberg v. 
Kannenberg, 21 LancLRev 180; Uni- 
on Pottery Co. v. Ginder, 2 LancLRev 
345;° McKenna’s HEst., 11 Phila. 84; 
Corson v. Beans, 3 Phila. 433. 

Compare Marazza v. O’Brien, 8 Que. 
Pr. 413 (where a partner in an ac- 
tion against the firm has confessed 
judgment without authority to do so, 
judgment will be rendered against 
him personally unless plaintiff gives 
notice that he does not accept it). 

78. Adams v. James L. Leeds Co., 
195 Pa. 70, 45 A 666; Evans v. Watts, 
192 Pa. 112, 43 A 464; Franklin ‘v. 
Morris, 154 Pa. 152, 26 A 364; Boyd 
v. ‘Thompson; 538 §Pa.iG8) 250 As e176 9e 
384 AmSR 685; McCleery v. Thomp- 
son, 130 Pa. 443, 18 A 735; McDonald 
v. Simcox, 98 Pa. 619; Ross v. How- 
ell, 84 Pa. 129; Kneib v. Graves, 72 
Pa. 104; Grier v. Hood, 25 Pa. 430; 
Barnett’s App., 2 Walk. (Pa). 3b: 
Harper v. Fox, 7 Watts & S. (Pa.) 
142; Lehman v. Rood, 5 Pa. Dist. 
655; Gardner v. Austin, 14 Pa. Co. 
549; Budd _v. Shock, 11 Pa. Co. 480; 
Palmer v. Taggart, 1 Chest. Co. (Pa.) 
107; Pottery Come Vi. Ginder, 2 
LanciReve (Pay) 345° McKenna’s 
Est. ii Philas | Cea.).-e4.,  Consolenve 
Beans, 3 Phila. (Pa.) 433. Compare 
Hutchinson v. Ledlie, 36 Pa. 112 
(setting aside levy on firm property 
and restricting execution to the in- 
dividual property of the confessing 
partner and his interest in the firm 
property). 

[a] In New York (1) under Code 
Civ. Proc. § 1278, it is now held that, 
where only one partner is served, 
and he confesses judgment, the joint 
property cannot be seized thereunder. 
Tripp v. Saunders, 59 HowPr 379. 
(2) Before the adoption of this stat- 
ute the joint property was not liable 
to satisfaction of a judgment con- 
fessed by one partner where no ac- 
tion ° was actually brought. Stouten- 


Hick- 


13 Iowa 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 357-361} 


warrant of attorney or confession of judgment was 
A judgment entered against the firm 
by confession or consent of one partner will be bind- 
ing upon all the partners, in case their ratification®® 
or assent®! is shown, or if they have been guilty of 


under seal.7® 


laches.*? 


[§ 358] (2) Who May Attack Validity. A judg- 
ment entered by confession against a firm, upon a 
firm debt, on the warrant of attorney or consent ex- 
ecuted by one partner in the firm name, but with- 
out actual authority of his copartners cannot be im- 
peached by a creditor of the firm,** not even by the 
ereditor taking the judgment,** unless it is actually 


fraudulent.§® 


[§ 359] 


stayed.*$ 
behalf.® 


[§ 360] (4) Effect of Judgment. 


(3) Nonconsenting Partner’s 
The remedy of the nonconsenting partner is to have 
the judgment opened,*® or set aside,** or execution 
A court of equity will not interfere in his 
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and not joint and several,®® a partnership creditor, 
who takes a Judgment by confession against the firm, 
is barred from proceeding thereafter against the 
firm or the noneconsenting partner on the same claim. 
It is merged in the judgment, in the absence of a 
contrary provision of the statute. 
a judgment entered against a firm by confession or 
consent of one partner is void or voidable, the courts 
disagree, some holding that it is void as to all part- 
ners,?® others, that it is void as to the nonassenting 
copartners but valid as to the responsible partner,°* 
and still others, that it is not void, but voidable at 
the election of the nonassenting partners.°° 


92 


As to whether 


[§ 361] n. Assignment for Benefit of Creditors®® 


Remedy. 


—(1) In General. 
of authority, the partnership relation does not of it- 
self confer upon a partner implied authority to 
make, on behalf of the firm, a general assignment 


According to the great weight 


of the partnership property to a trustee for the ben- 


As the liabil- 


ity of partners, in the absence of statute, is joint, 


burgh v. Vandenburgh, 7 HowPr 229; 
Crane v. French, 1 Wend, 311. (3) 
But the joint property was bound if 
judgment was confessed by one part- 
ner after action was actually begun 
(Leahey v. Kingon, 13 AbbPr 192, 22 
HowPr 209; Kidd v. Brown, 2 HowPr 
20; Pardee v. Haynes, 10 Wend. 630; 
Crane v. French, supra [dictum]. 
Contra Lambert v. Converse, 22 
HowPr 265), (4) or if one partner 
authorized an attorney to confess 
judgment whether the suit was actu- 
ally commenced or not (Hammond 
v. Harris, 2 HowPr 115; Grazebrook 
v. McCreedie, 9 Wend. 437). 

79. Boyd v. Thompson, 153 Pa. 78, 
25 A 769, 34 AmSR 685; Freed v. 
Boyson Envelope Co., 23 Pa. Dist. 128, 
41 Pa. Co. 577; Hershey v. Fulmer, 
3 Pa. Co. 442; Union Pottery Co. v. 
Ginder, 2 LancLRev (Pa.) 345. And 
see Heft v. Basford, 2 Pa. Co. 278 
(where there are dicta to the con- 
trary). Contra Palmer v. Taggart, 1 
@hest. Co: (ra. 107. 

80. Uhlendorf v. Kaufman, 41 Ill. 
A. 373; Miller v. Royal Flint Glass 
Works, 172 Pa. 70, 33 A 350;. Overton 
Vv. ‘Lozer, 7. Watts (Pa.) 3314) Cash 
Ven Dozer. lL owWattswé&s. Su (Pann 629; 
Hoover v. Diffenderfer, 5 LancLRev 
GPa.) 24565 diaeckson: vs “Roddy, 12 
PittsbLegJ (Pa.) 183; Miller v. Wag- 
ner, 24 PittsbLegJNS (Pa.) 458; 
Bivingsville Cotton Mfg. Co. v. Bobo, 
AS nae: lesigo 6: 

81. Ala.—Elliott v. Holbrook, 33 
Ala. 659. 
pas an ares v. Pitzer, 

Miss.—Hull v. Garner, 31 Miss. 145. 

N. Y.—Leahey v. Kingon, 13 AbbPr 
192. 22 HowPr 209. 

INE Cy Cons w 
Bass, 175 'N. C. 426, 95 SE 766. 

Pa.—Miller v. Royal Flint Glass 
Works, U2) Pa. 70; 33 Ay 3503) voyers 
v. Sprenkle, 20 Pa. Super. pane Marcy 
Vv. Bee ty, PHS ETE! (Cro, i835) 

Tex.—Ludiker v. Ratto, 2 Tex. A. 
Civ MeaSs S826. 
Va.—Alexander  v. 85 


12 Iowa 


Alexander, 


Wag (8.055 Wl Ee yo oDes be do Ae 25: 
SEK ON kee 
707, 18 ECL 385. 
fa] Assent is presumed in the 


absence of facts showing that the 
warrant of attorney to confess judg- 
ment was not executed when each 
member of the firm was present and 
consenting thereto. Ludiker v. Ratto, 
2 Vexa As ‘Civ... Cas.-§ 116. 

[b] In entering judgment the 
prothonotary may inquire who are 
the persons who-executed the war- 
rant, in the sense of who are the 
legal makers of the instrument liable 
thereon, even though they did not put 
their own hands to it, and their 
names do not appear on its face. Mil- 


[47 C. J.—56] 
¢ 


ler v. Royal Flint Glass Works, 172 
Pa. 70, 383 A 350; Myers v. Sprenkle, 
20 Pa. Super. 549. 

82. Southern Chemical 
Bass, 175 N. C. 426, 95 SE 766. 

83. Farwell v. Huston, 151 Ill. 239, 
37 NE 864, 42 AmSR 237 [aff 42 Ill. 
As 291); Young v. Clapp, 147 Dll: 176, 
32 NE 187, 35 NE 372; Browne v. 
Cassem, 74 Tll. A. 305; Rosenberg v. 
Boehm, 25 NYS 936; Grazebrook v. 
McCreedie, 9 Wend. (N. Y.) 437; 
George W. McAlpin Co. v. Finster- 
wald, 57 Oh. St. 524, 49 NE 784; York 
Bank’s App., 36 Pa. 458; Grier v. 
Hood,: 25- Pain430%, “Cash v. Tozer}: ¥ 
Watts & S. (Pa.) 519; Hoover v. Dif- 
fenderfer, 5 LancLRev (Pa.) 245. 

84. Nichols v. Auguera, 2 Miles 
(Pa.). 290. 

85. McCormick Harvesting Mach. 
Co. v. Coe, 53 Ill. A. 488; Bridenbeck- 
er v. Mason, 16 HowPr (N. Y.) 203; 
Siegel v. Chidsey, 28 Pa. 279, 70 AmD 
nee Baldwin v. Horron, 19 Pa. Co. 
634. 

[a] There is no fraud in the mere 
fact that two partners confess judg~- 
ment to a third partner. Colburn v 
Mathews, 32 S. C. L. 232. 

86. 


Cowan 


Co., 189 Pa. 688, 42 A 307; Adams v. 
James L. Leeds Co., 189 Pa. 544, 42 
A 195: Franklin v. Morris, 154 Pa. 


152, 26 A 364; Perth Amboy Terra 
Cotta Co.'s Apps +124 Pa. 0367) 147 +A. 
4; Lehman vy. Rood, 5 Pa. Dist. 655. 

87. U. S.—Clark v. Bowen, 22 
How. 270, 16 L. ed. 337. 

Del.—Seal v. Seal, 6 Del. 516. 

Ill.—Sloo v. State Bank, 2 Ill. 428. 
Compare Berg v. Commercial Nat. 
Bank, 84 Ill. A. 614 (where the judg- 
ment was not set aside, as the com- 
plaining partner made no showing 
that he was injured by it). 

Ind.—Davenport Mills Co. v. Cham- 
bers, 146 Ind. 156, 44 NE 1109. 

N. Y.—Everson v. Gehrman, 1 
AbbPr 167, 10 HowPr 301: Lambert 
Vv. Converse, 22 HowPr 265;: Groes- 
beck. v. Brown, 2 HowPr 21. 

Oh.—McKee v. Mt. Pleasant Bank, 
(ONO) oly TEC cael Be yas 

Pa.—Franklin v. Morris, 154 Pa. 
152, 26 A 364; Boyd v. Thomnson, 153 
Pa. 78, 25 A 769, 34 AmSR 685; Mc- 
Cleery v. Thompson, 130 Pa. 443, 18 
A 735; York Bank’s App.. 36 Pa. 458; 
Hutchinson v. Ledlie, 36 Pa. 112: 
Bitzer v. Shunk, 1 Watts & S. 340, 37 
AmD 469: Freed v. Boyson Envelone 
Conmzsuba.) Dist) 1:28) 4iRas, Con 607: 
Hershey v. Fulmer, 3 Pa. Co. 442; 
Eiettvs bashord~ ZayPa. . Co. “Zire: 
yee aah v. Diffenderfer, 5 LancLRev 


N. S.—Pitfield v. Oakes, 25 N. S. 


116. 
Ont.—Holme v. Allan, Taylor 348. 


Compare Brown vy. Cinqmars, 2 Ont. 


Mcllvain v. James L. Leeds’ 


efit of the firm creditors,°7 and an assignment so 


Pr. 205 (holding that, where eighteen 
months have elapsed since a judg- 
ment entered on a cognovit signed by 
one has been acted upon, and it’ seems 
most probable that the other part- 
ner was an assenting party, the court 
will refuse to set aside the judg- 
ment). 

88. | Ellis iv. Ellis, 47 INewS, Tp 69% 
Grazebrook v. McCreedie, 9 Wend. (N. 
¥)) 4387-9 Green«vi. eBealiss 2 a@aik e ENE 
Ye 2bAs 

89. McKee v. Mt. Pleasant Bank, 
teOny Pit ehiseetS: 

90. Nature and extent of firm lia- 
pales generally see infra §§ 388-— 
395. 

91. North v. Mudge, 13 Iowa 496, 
81 AmD 441; Frisbie v. Larned, 21 
Wend. (N. Y.) 450. Compare Pitts 
v. Spotts, 86 Va. 71, 9 SE 501 (where, 
in an action against partners jointly, 
judgment was confessed by one of 
them, this does not affect the valid- 
ity of the judgment subsequently ren- 
dered against the other during the 
same term). 

92. Tripp v. Saunders, 59 HowPr 
GNe BYS) esos ES MIE v. Fisher, 3 
Grant . Pa.) 302. 

93. Seal v. Seal, 6 Del. 516; Hick- 
man vy. Branson, 6 Del. 429 

94. Hopper v. Lucas, 86 Ind. 43; 
Lambert v. Converse, 22 HowPr (N. 
Y.) .265; Green v. Beals, 2 Cai. (N: 
ne ‘254; -York Bank’s App., 36 Pa. 
5s 

95. Browne v. Cassem, 74 Ill. A. 
305; Uhlendorf v. Kaufman, 41 Il. 
A. 373; McAlpin Co. v. Finsterwald. 
57 Oh. St. 524, 49 NE 784. 

96. Cross references: 
Assignments for benefit of creditors 

generally see Assignments for 

Benefit/of Creditors. 5) C..J. p 1023¢ 
Assignments in case of limited part- 

nership see infra §§ 1075-1079. 
Authority of survivor to make as- 

signment for benefit of creditors 

see infra § 618. 

Operation and effect of assignments 

for creditors see infra §§ 416—419. 

97. U. S.—Parker v. Brown, 85 
Bed. 595,, 29) CCAy 357; Wooldridge v. 
Irving, 33 Fed. 676; ‘Matter of Law- 
rence, be Medies 49% In (resibearii ne 
CANO lca See In re Yorks Usney 
(2d) 428, 429 [quot Cyc] (holding 
that since one partner has no im- 
plied authority to make a general 
assignment for the benefit of firm 
creditors, one-partner or any number 
less than all cannot legally file a vol- 
untary petition in bankruptcy). 

Ala.—Adams vy. Thornton, 82 Ala. 
260, 3 S 20; Dunklin y. Kimball, 50 
Ala. 251. 

Colo.—Wilcox v. Jackson, 7 Colo. 
521, 4 P 966. 

lil. —Trumbull v. Union Trust Co., 
33 Ill. A. 319 [aff 137 Ill. 146, 27 NE 


it is incident to the destruction, not to the 
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made is void.®8 The same rule applies to an assign- , ness; 


ment containing preferences.°® 


24]. 

Ind.—Callahan vy. Heinz, 20 Ind. A. 
359, 49 NE 10738. 

Ind. 1T.—Cox v. Swofford Bros. Dry- 
Goods Co., 2 Ind. T. 61, 47 SW 303. 

Iowa.—Mills v. .Miller, 109 Iowa 
688, 81 NW 169; Hunter v. Waynick, 
67 Iowa 555, 25 NW 776; Loeb vy. 
Pierpoint, 58 Iowa 469, 12 NW 544, 43 

Chandler, 


AmR 122 

Kan.—Shattuck  v. 40 
Kamo 06,,.20 P. 225, 10) AmsRe 227. 
= Aa eet Ss v. Tyler, 47 Md. 

Minn.—Metropolitan Trust Co. v. 
Northern Trust Co., 61 Minn. 462, 63 
NW 1030. 

Miss.—Mayer  v. Bernstein, 69 
Miss. 17, 12 S 257; Foot v. Goldman, 
68 Miss. 529, 10 S 62. 

Mo.—Hook v. Stone, 34 Mo. 
Hughes v. Ellison, 5 Mo. 463. 

Mont.—Steinhart v. Fyhrie, 5 Mont. 
463, 6 P 367. 

N. Y.—Troy Nat. Bank v. Scriven, 
63 Hun 3875, 18 NYS 277; Stadelman 
v. Loehr, 47 Hun 327, 14 NYSt 247; 
Coope v. Bowles, 42 Barb. 87, 18 Abb 
Pr 442, 28 HowPr 10; Deming v. Colt, 
5 N. Y¥. Super. 284; Wetter v. Schlie- 
per, 4 E. D. Smith 707, 6 AbbPr 123 
15 HowPr 268; Fisher v. Murray, 1 E. 
D. Smith 341; Postman v. Rowan, 65 
Misc. 50, 119 NYS 248; Cook v. Kelly, 
14 AbbPr 466; Haggerty v. Granger, 
15 HowPr 243. 

Oh.—H. B. Claflin Co. v. Evans, 55 
Oh. St. 1838, 45 NE 38, 60 AmSR 686; 
Holland v. Drake, 29 Oh. St. 441; In 
ee ead 7 OhNP 446, 5 OhS&CP 


329; 


Pa.—Fox v. Curtis, 176 Pa. 52, 34 
A 952; Sloan v. Moore, 37 Pa. 217; 
McCutcheon v. Ackland, 1 Chest. Co. 
oa Stockham v. Wells, 25 WklyNC 
8 


S. C.—Dickinson v. Legare, 1 S. C. 
Eq. 537. Compare Robinson v. Crow- 
der, W5tS Ce. ELVbL9 Li Amn. 762) Cdic- 
tum to contrary). 

Tex.—Kellogg v. Cayce, 84 Tex. 213, 
19 SW 388; Turner v. Douglass, 77 
Tex. 619, 14 SW 221; Kittrell v. 
Blum, 77 Tex. 336, 14 SW 69; Baylor 
County ‘v. Craig, 69 Tex. 330, 6.SW 
305; Johnson y. Robinson, 68 Tex. 
399, 4 SW 625; Cleveland v. Battle, 
68 Tex. 111, 3 SW 681; Still v. Focke, 
66 Tex. 715, 2 SW 59; Bell v. Beaz- 
ley, 18 Tex. Civ. A. 639, 45 SW 401. 

Va.—Hill v. Postley, 90 Va. 200, 17 
SE 946. Compare Gordon v. Cannon, 
18 Gratt. (59 Va.) 387 (where an as- 
signment executed by two of three 
partners was upheld). 

Wis.—Coleman v. Darling, 66 Wis. 


155, 28 NW 367, 57 AmR 253; Brooks 
v. Sullivan, 32 Wis. 444. 
Eng.-—Harper v. Godsell, L. R. 5 


Q. B. 422; Cumberlege v. Lawson, 1 
¢.-B. N. S: 709, 87° HCL 709, 140 Re- 
print 292; Bowker v. Burdekin, 11 
M. & W. 128, 152 Reprint 744. 

Can.—Stevenson v. Brown, 9 Can 
LJ: 110: 

Ont.—Maize v. Gundry, 16 OntWN 
349 [app dism 19 OntWN 432]; Cam- 
eron v. Stevenson, 12 U. C. C. P. 389. 


98. U. S.—Wooldridge v. Irving, 
23 Fed. 676; Matter of Lawrence, 5 
Fed. 349; In re Bear, 2 F. Cas. No. 
P17 7. 


Colo.—Wilcox v. Jackson, 7 Colo. 
521, 4 P 966. 

Iowa.—Loeb v. Pierpoint, 58 Iowa 
469,12 NW 544, 43 AmR 122. 

Minn.—Metropolitan Trust Co. v. 
Northern Trust Co., 61 Minn. 462, 63 
NW 1030. 

Mont.—Steinhart v. Fyhrie, 5 Mont. 


In a few eases, how- 
ever, 1t has been held that an individual partner by 
virtue of his general agency may make a valid gen- 
eral assignment of the partnership property. 
though there is some authority to the contrary, it 
is generally held that such an assignment is not a 
transaction in the ordinary course of the firm’s busi- 


signment 
Al- 
unimportant.? 


463, 6 P 367. e : 

N. Y.—Wetter v. Schlieper, 4 H. D. 
Smith 707, 6 AbbPr 123, 15 HowPr 
ee Haggerty v. Granger, 15 HowPr 

43 

Oh,—In re Roberg 


5 OhS&CP 585, 
7 OhNP 446. 
Pa.—Fox v. Curtis, 176 Pa. 52, 34 A 


952. 

Tex.—Kellogg v. Cayce, 84 Tex. 
213, 19 SW 388; Turner v. Douglass, 
Kittrell v. 


Ti Mex, 619) he SW 22a 


Blum, 77 Tex. 336, 14 SW 69; Bay- 
lor County v. Craig, 69 Tex. 330, 6 
SW 305. 


Wis.—Coleman v. Darling, 66 Wis. 
155, 28 NW 367, 57 AmR 253; Brooks 
v. Sullivan, 32 Wis. 444. 

Ont.—Maize v. Gundy, 16 OntWN 
349 [app dism 19 OntWN 432]. See 
Stevenson v. Brown, 9 CanLJ 110 
(the assignment may be declared 
void). 

Compare Hughes -v. Bllison, 5 Mo. 
463 (holding that an assignment 
made by one partner in the partner- 
ship name without the consent of 
the other, is not valid to pass even 
the assignor’s own interest in the 
partnership effects). 

99. U. S.—Bowen v. Clark, 3 F. 
Cas. No. 1,721, 1 Biss. 128. Compare 
Anderson v. Tompkins, 1 F. Cas. No. 
365, 1 Brock. 456 (where a partner 
has left the country and cannot be 
consulted such an assignment is val- 
id). 

Ky.—Bull v. Harris, 18 B. Mon. 195. 

Mich.—Kirby v. Ingersoll, 1 Dougil. 

ee Laat Harr. 1721. 
N. Y.—Pettee v. Orser, 19 N. Y. 
Super. 123° [aff in 28 HowPr 581]; 
Matter of Lowenstein, 7 HowPr 100; 
Havens v. Hussey, 5 Paige 30; Hitch- 
cock v. ‘St. John, Hoffm. 511. 

R. I.—Ormsbee v. Dayis, 5 R. I. 442. 

Compare Motley v. Frank, 87 Va. 
432, 13 SH 26 (the ostensible partner 
in a dormant partnership has full 
power to assign the firm assets to pay 
his individual debts in preference 
over the firm creditors). 

1. Harrison v. Sterry, 5 Cranch 
(U. S.) 289, 3 lL. ed. 104; Lasell v. 
Tucker, 5 Sneed (Tenn.) 33; Scruggs 
vy. Burruss, 25 W. Va. 670. See Tyler 
v. His Creditors, 9 Rob. (La.) 372 
(assignment by one partner is valid 
where other member of firm makes 
no objections). 

2. Harrison v. Sterry, 5 Cranch (U. 
S.) 289, 3 L. ed. 104; Lasell v. Tucker, 
5 Sneed (Tenn.) 33. 

3. Callahan v. Heinz, 20 Ind. -A. 
359, 49 NE 1078; Kirby v. Ingersoll, 
1 Dougl. (Mich.) 477, Harr. 172; Fish- 


er v. Murray, 1 B.. D. Smith (N. Y.) 
341; Havens v. Hussey, 5 Paige (N. 
vat 380; Holland vy. Drake, 29 Oh.. St. 


4 Osborne v. Barge, 29 Fed. 725; 
Bell v. Beazley, 18 Tex. Civ. A. 639, 45 
SWw aa 

5. S.—Paul v. Cullum, 132 U. S. 
DSO, 107 Sct lay SomlueneGs 430; Parker 
v. Brown, 85 Fed. 55, v9 CCA 357; 
Osborne v. Barge, 29 Fed. 725. 

Ala.—Belser v. Tuscumbia Banking 
Co.; 105 Alas 514) 17S) 40. 

Ky.—Ely v. Hair, 16 B. Mon. 230. 

Minn.—Williams v. Frost, 27 Minn. 
255, 6 NW 793. 

Mo.—Rock Island Plow Co. v. Lang, 
55 Mo. A. 349; eee a ete Candy Co. 
v. Walker, 46 Mo. A. 482 

N. Y.—Hooper v. Baillie, ILS IN, 
Y. 413, 23 NE 569; Klumpp v. Gard- 
ner, 114 N. Y. 153; 21 NE 99; Welles 
v. March, 30 N. Y. 344; Martine v. 
Robinson, 78 Hun 115, 28 NYS 1056; 


conduct, of the partnership business.* 
the act was authorized by all the copartners, the as- 
is valid.® 
shown;* but the particular form would seem to be 
It may be given by the partnership 
articles themselves, ® 
gram,'° or power of attorney.1* 


But where 


Actual authority must be 


or shown by a letter,® tele- 
It need not be in 


Sherman y. Jenkins, 70 Hun 593, 24 
NYS 186; Heald v. Macgowan, 15 
Daly ‘233; (5) SNS: 450 efarltieINoeye 
643 mem, 22 NE 1131 mem]; Roberts 
v. Shepard, 2 Daly 110; Postman, v. 
Rowan, 123 NYS 913; Baldwin v. 
cee 19 AbbPr 32. 
Hodenpuhl vy. Hines, 160 Pa. 
466, “58 A 825; McNutt v. Strayhorn, 
39 Pa. 269; Hennessy v. Western 
Bank, 6 Watts & S. 300, 40 AmD 
560; Matter of MNll Work, etc., Co., 
4 Pa. Super. 106, 

Coffin, 66 Tex. 


Tex.—McKee W. 

304, 1 SW 276; Donoho v. Fish, 58 
Tex. 164; Willis v. Murphy, (Civ. A.) 
28 SW 362. See also Johnson v. Rob- 
inson, 68 Tex. 399, 4 SW 625 (up- 
holding an assignment of only a part 
of the firm assets.) 

Wis.—Farwell v. Lindstrum, 71 
Wis. 485, 37 NW 437. 

Ont.—Nelles v. Maltby, 5 Ont. 263; 
Nolan vy. Donnelly, 4 Ont. 440. 

[a] Where one consents in writ- 
ing as an individual to a firm’s as- 
signment of property for creditors, 
and at the same time disclaims any 
interest in the property as a partner, 
his consent will nevertheless be re- 
garded as a partnership consent, if 
he was in fact a partner. Tait v. 
Carey, 3 Ind. T. 765, 49 SW 50.° 

Operation and effect as to creditors 
see infra §§ 416-419. 

6. Hooper v. Beecher, 4 NYS 473. 

[a] Bvidence of authority.—A 
statement in the acknowledgment of 
the assignment that the assigning 
partner was authorized by the oth- 
ers is prima facie proof of that fact. 
Sherman vy. Jenkins, 70 Hun 593, 24 
NYS 186. 

7. See cases infra notes 8-24. 

8. Roberts v. Shepard, 2 Daly (N. 


Yu) 110; 
9. Klumpp v. Gardner, ‘114 N. Y. 
Welles v. March, 30 


0535920 SN. 99: 

N. Y. 344; Heald v. Macgowan, 15 
Daly 233, 5.-NYS 450 [aff 117°N.. Y. 
648 mem, 22 NE 1131 mem]. 

10. Belser v. Tuscumbia Banking 
Co., 105 Ala. 514, 17 S 40; Baldwin 
vi Tynes; 19 AbbPr° CN. VY.) 32: 

lio Paulsve- Cullum, 32 Wes. 539; 
10 SCt 151, 33 L. ed. 430. 

[a] Construction.—(1) Power of 
attorney to a partner authorizing 
him “‘to bargain and agree for, buy, 
sell, mortgage, hypothecate, and in 
any and every way and manner deal 
in and with goods, wares and mer- 
chandise, choses in action, and other 
property in possession or in action, 
and to make, do and transact all and 
every kind of business of what na- 
ture and kind soever, and also for 
me and in my name, and as my act 
and deed, to sign, seal, execute, de- 
liver and acknowledge such deeds, 
covenants, indentures, agreements, 
mortgages, hypothecations, bottom- 
ries, charter parties, bills of lading 
bills, bonds, notes, receipts, evi- 
dences of debt, releases and satis- 
factions of mortgage, judgment and 
other debts, and such other instru- 
ments in writing sof whatever kind 
and nature as may be necessary or~ 
proper in the premises,’ was held to 
authorize the partner to make a gen- 
eral assignment for the benefit of 
creditors.” Paul vir Cullum 1327S 
539, db2; LOM SCt SEbI 83 “eed! 430. 
(2) But a power of attorney, au- 
thorizing a partner to manage the in- 
dividual business of the absent part- 
ner, and also to superintend their 
joint interests as copartners and 
make purchases to keep the stock 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


re dae 


ae Avene 


writing’? except in cases where the general prin- 
ciples of the law of agency require the authority to 
be sealed'® or written,'* as where the assignment 
The existence of such 
authority may be implied from circumstances!® or 
Thus it has been 
iumphed from the failure of the other partners to dis- 
sent,+® and if has been inferred from the absence of 
Where a partner ab- 
seonds?°® under circumstances that show an inten- 
tion to leave the business and its control to the re- 
maining partner,*+ or is a nonresident or permanent- 
ly absent, his copartner being the sole manager,?? 
or abandons all attention to or control of the busi- 
ness,** his copartner has implied authority to make 
a general assignment for the benefit of the firm’s 
And according to some of. the cases one 
partner may make such an assignment where there is 
a crisis in the affairs of the business and his copart- 
ner cannot be communicated with in time to meet 
But one partner has no right to 


must convey real estate.t® 


from the conduet of the partners.17 


testimony to the contrary.+® 


ereditors. 


the emergency.*# 


of merchandise complete, and to re- 
new notes in the bank, was held not 
to authorize the partner to make a 
general assignment for the benefit of 
creditors. Hook v. Stone, 34 Mo. 329. 
(3) A power of attorney authorizing 
a partner in general words ‘‘general- 
ly to do, execute, and’ perform any 
other act, deed, matter, or thing 
whatsoever” does not authorize him 
to execute an assignment for firm 
creditors where the power was given 
for the purpose of appointing him an 
attorney to exercise all powers and 
privileges conferred by the articles 
of partnership. Harper v. Godsell, 
Paehaepe Gs iso fan, At 

Insanity of the delegating 
partner terminates any authority 
conferred by a power of attorney to 
make an assignment for the benefit 
of creditors. Wooldridge v. Irving, 
23 Fed. 676. 

12. Williams v. Frost, 27 Minn. 
255, 6 NW 793; Hooper v. Baillie, 118 
N. Y. 413, 23 NE 569; Martine v. 
Robinson, 78 Hun 115, 28 NYS 1056; 
Blum vy. Bratton, 2 Tex. Civ. A. 226, 
21 SW 65. See McGuffin v. Sowell, 1 
Tex: Civ. A. 187, 20 ‘SW  871—-Cwhere 
the firm and partners own no land 
not exempt from forced sale, an as- 
signment under verbal authority is 
valid). See also Nelles v. Maltby, 5 
Ont. 263 (where oral authority plus 
authority by cablegram plus actual 
delivery of the goods was held suffi- 
cient). 

13. Necessity of sealed authority 
generally see Agency § 61. 

14. Necessity of written authority 
generally see Agency § 53.: 

15. Jackson v. Fortson, (Tex. Civ. 
A.) 39 SW 215. 

16. Ind.—Callahan v. 20 
Ind. A. 359, 49 NE 1073. 

Mich.—Kirby v. Ingersoll, 1 Doug]. 
477. 

N. Y.—Lowenstein v. Flauraud, 11 
Hun 399 [aff 82 N. Y. 494]. 

Oh.—H. B. Claflin Co. v. Evans, 55 
Oh. St. 183, 45 NE 3, 60 AmSR 686. 

Tex.—Graves v. Hall, 32 Tex. 665. 

Wis.—Rumery v. McCulloch, 54 
Wis. 565, 12 NW 65. 

17. Kirby v. Ingersoll, 1 Dougl. 
(Mich.) 477; Lowenstein v. Flauraud, 
11 Hun 399 [aff 82 N. Y. 494]; H. B. 
Claflin ‘Co. v. Evans, 55 Oh. St. 183; 
45 NE 3, 60 AmSR 686. 


Heinz, 


18. Hodenpuhl v. Hines, 160 Pa. 
466, 28 A 825; Matter.of Mill Work, 
ete., Co., Ltd., 4 Pa. Super. 106. 

19. McNutt v. Strayhorn, 39 Pa. 
269. 

20. Sullivan v. Smith, 15 Nebr. 


476, 19 NW 620, 48 AmR 354: Palmer 
v. Myers, 43 Barb. (N. Y.) DOO we 
HowPr 8; Voshmik v. Urquhart, 91 
Wis. 513, 65 NW 60. 

21. In re Grant, 106 Fed. 496; 
Coope v. Bowles, 42 Barb. (N. Y.) 
87, ts AbbPr 442, 28 HowPr 10; Bal- 
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sent.?7 


ner only.*° 


timore Nat. Bank v. 
(N. Y.) 395; Kelly v. Baker, 2. Hilt. 
ONE YS), bole eelumivs bratton 2) Rex 
Civ. A. 226, 21 SW 65. 

[a] Admissions and declarations 
of the absconding partner are ad- 
missible to show his consent to the 
assignment. Blum v. Bratton, 2 Tex. 
Civ. A. (226, 21. SW-~ 65. 

22. U. S.—Harrison v. Sterry, 5 
Cranch 289, 3 L. ed. 104; Anderson v. 
Tompkins, 1 F. Cas. No. 365, 1 Brock. 


456. 
Mtn See Ve uscannell als scale 
Oh.—H. B. Clafflin Co. v. Evans, 


55 Oh. St. 183, 45 NE 3, 60 AmSR 686. 

Tex.—Kellar v. Self, 5 Tex. Civ. A. 
393, 24 SW 578. 

Va.—McCullough sv. 
8 Leigh (35 Va.) 415. 

W. Va.—Williams v. Gillespie, 30 
W. Va. 586, 5 SE 210. 

Wis.—Rumery v. McCulloch, 54 
Wis. 565, 12 NW 65. 

23. N. Y.—Kemp v. Carnley, 10 N. 
Yr Super! ei; 

Oh.—H. B. Clafflin Co. v. Evans, 55 
Oh. St. 183, 45 NE 3, 60 AmSR 686. 

Pa.—Deckard v. Case, 5 Watts 22, 
30 AmD 287. 

Tex.—Keller v. Smith, 20 Tex. Civ. 
A, 314, 49 SW 263. 

Wis.—Madison First Nat. Bank v. 
Hackett, 61 Wis. 335, 21 NW 280. 

See also Richlin v. Union Bank, 
eter Co: 197 Cals 296, 9240) YR? 2782 
(construing Civ. Code § 2430). 

Compare Cox v. Swofford Bros. Dry 
Goods Co., 2 Ind. T. 61, 66, 47 SW 
803. (‘that ‘a partner in absolute 
control of a business may make an 
assignment for the benefit of the 
creditors of the concern,’ is not, in 
our opinion, a safe rule’’) 

24. Trumbull v. Union Trust Co., 
33 Ill. A. 319; Mayer v. Bernstein, 69 
Miss. 17, 12 S 257; In re Daniels, 14 
R. I. 500. Compare Stein v. La Dow, 
13 Minn. 412 (holding that the test to 
be applied is whether the other part- 
ner is absent ‘under circumstances 
which furnish reasonable ground for 
inferring that he intended to confer 
upon the assigning partner authority 
to do any act for the firm which 
could be done with his concurrence 
if he were present’). 

{a] The execution of a general as- 
signment for firm creditors is not 
necessary to protect firm property 
from sacrifice under hostile attacks 
of racing creditors, nor to secure 
its equal distribution among cred- 
itors. (1) Hither partner, if the 
firm is insolvent, may institute bank- 
ruptcy proceedings (Pleasants v. 
Meng, 1 Dall. (Pa.) 380, 1 L. ed. 185), 
(2) or may bring a suit in equity for 
the dissolution of the partnership 
and the ratable division of its assets 
among creditors (Holmes v. McDow- 
ell, 15 Hun 585 [aff 76 N. Y. 596]), 


Sommerville, 


Sackett, 2 Daly’ 
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make a general assignment because his copartner is - 
temporarily disabled by sickness,?° or is insane, no 
inquisition having been held,?® or is temporarily ab- 
And such authority is not established by 
the mere fact that the assigning partner is the gen- 
eral manager of the firm.?® 
partners do not object, creditors have no right to 
complain about an assignment executed by one part- 
Where a person represents that he is 
carrying on business in conjunction with partners, 
but in reality he is the sole owner, the rule applicable 
to partnership assignment does not apply and the 
true owner may assign the property.®° 

An assignment under seal, executed by one part- 
ner, which would be valid and binding on the other 
partners if without a seal, is not rendered invalid by 
the addition of such seal.*+ 

[§ 362] (2) Ratification. 
assignment by one partner is not authorized, it may 
be validated by ratification of his copartners. a 
Such ratification, however, does not ordinarily af- 


So long as the other 


Even when a general 


(3) or, in the absence of a federal 
bankruptcy statute, may institute in- 
solvency proceedings under a state 
statute (Durgin v. Coolidge, 3 Allen 
(Mass.) 554). 


25. Stadelman v. Loehr, 47 Hur 
327, L4-NYSEt 247. 
26. Friedburgher v. Jaberg, 11 


NYSt 718, 20 AbbNCas 279. 
27. U. S—Bowen v. Clark, 3 F. 
Casi NOMi21 si Biss rast 
Minn.—Stein v. La Dow, 13 Minn. 


412. 
N. Y.—Wetter v. Schlieper, 4 E. D. 
aan 107," 6 AbbDPY ~123,91'5" Howes 
Pa.—. Slope nan Vv. Wells, 25. 
WklyNC 8 
i Wis-—Brooks vy. Sullivan, 32 Wis. 
[a] Assignment not void.—An as- 
signment in trust of partnership 
property by one partner in the ab- 
sence of his copartner in another 
state is not void per se but only void- 
able by such copartner, such ab- 
sence creating a presumption of au- 


thority. Sheldon v. Smith, 28 Barb. 
CNEYS) 15938 
28. Callahan v. Heinz, 20 Ind. yay 
359, 49 NE 1073; Kirby v. Ingersoll, 
1 Doug. (Mich.) 477, t 
29. Drake v. Rogers, 6 Mo. 317; 


Rock Island Plow Co. v. Lang, 55 Mo. 
A. 349. 


30. Baker v. Baer, 59 Ark. 503, 28 
SW 28. 
31. U. S.—Anderson v. Tompkins, 


1 F. Cas. No. 365, 1 Brock. 456. 
Pa.—Deckard v. Case, 5 Watts 22, 
30 AmD 287. See also Dubois’ App., 
38 Pa. 231, 80 AmD 478 (where the 
principle was applied to an assign- 
ment of all debts due the firm). 
R. I.—In re Daniels, 14 R. I. 500. 
S. C.—Robinson v. Crowder, 15 S.. 
Ch Tee 59) i) “Aim 1) 716.23 
gqu on Lasell v. Tucker, 5 Sneed 
Va.—McCullough _v. 
8 Leigh (35 Va.) 415. 
32. U. S.—Pearpoint v. Graham, 
LOY CassiNo.00;587 Ts 4 WiashwiGe Ce 


Sommerville, 


232. 

Ind. T.—Cox v. Swofford Bros. 
wees Goods Co., 2 Ind. T. 61, 47 SW 

Kan.—Corbett v. Cannon, 57 Kan.. 
127, 45 P 80. 

N. Y¥.—Adee v. Cornell, 93 N. Y. 
572; Coope v. Bowles, 42 Barb. 87, 


18 AbbPr 442, 28 HowPr 10; Sheldon 
v. Smith, 28 Barb. 593; Hooper v. 
Beecher; Lb (NYS: 13. iat. 135 Nive 
617 mem, 32 NE 645 mem]; Darrow 
v. Bruff, 36 HowPr 479. 
Ob rabloliend v. Drake, 29 Oh. St. 
Pa.—Hodenpuhl v. Hines, 160 Pa. 
466, 28 A 825; Stockham v. Wells, 25 
WklyNC 84. 
Tex.—Kittrell v. Blum, 77 Tex. 336, 
14 SW 69; Carter-Battle Grocer Co. 
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fect liens or other rights acquired by creditors before 


the ratification is made.?# 


[§ 363] 0. Representations and Admissions.*** 
As in the case of agencies generally,*® where a part- 
ner, in negotiating a transaction as agent for the 
firm in the due course of the firm’s 
representations or admissions in connection there- 
with respecting the subject matter, such representa- 
tions or admissions are binding on all the partners,*® 
where they are acted on in good faith by third per- 
sons** whether or not they are made with the knowl- 
and in some juris- 
dictions this rule is in effect prescribed by statute.*® 
Where, however, the transaction is not within the 


edge of the other partners;°® 


Ver vackson,, LS Rex: i\Cly. AL 2353, 145 
SW 615; Allen v. Meyer, (Civ. A.) 
65 SW 645; Matthews v. Smelser, 
(Civ. A.) 26 SW 872. 

Wis.—Coleman v. Darling, 66 Wis. 
155, 28 NW 367, 57 AmD 253. 

[a] Presumption of ratification.— 
When the nonparticipating partner 
allows the trust to continue without 
objection for several months it will 
be presumed that he has ratified the 
assignment. McGregor v. Ellis, 2 
Disn. 286, 18 Oh. Dec. (Reprint) 175, 
2 WklyLGaz 273. 

[b] Assent to a dissolution made 
subsequent to, and in ignorance of, 
an assignment by the other partners 
-for the benefit of creditors cannot be 
considered as a ratification. Deming 
v. Colt, 5 N. Y. Super. 2:84. 

What amounts to ratification gen- 
erally see infra §§ 376-378. 

33. I11.—Trumbull v. Union Trust 
(Coxe aia) AES ai ey : 

Iowa.—Mills v. Miller, 109 Iowa 
688, 81 NW 169. 

SUS rein v. La Dow, 13 Minn. 
412. 

* Miss.—Mayer v. Bernstein, 69 Miss. 


alley Seats 

Oh.—Holland v. Drake, 29 Oh. St. 
441. 

Tex.—Kittrell v. Blum, 77 Tex. 336, 
14 SW 69. 


Wis.—Coleman v. Darling. 66 Wis. 
155, 28 NW 367, 57 AmR 2538. 
34. Admissions and representa- 
tions of partner: 
After dissolution see infra § 798. 
As evidence see Evidence §§ 479-482. 
Peaee representations see infra § 
366. 


35. See Agency § 541. 

36. U. S.—Swofford Bros. Dry- 
Goods Co. v. Mills, 86 Fed. 556; Van 
Reimsdyk v. Kane, 28 F. Cas. No. 


16,872, 1 Gall. 630. 

Cal.—Furlow Pressed Brick Co. v. 
Balboa Land, ete., Co., 186 Cal. 754, 
200 P 625. 

Ga.—Ward-Truitt Co. v. Nicholson, 
23 Ga. A. 672, 99 SH 153. 

Ill. Daugherty v. Heckard, 189 
Ill. 239, 59 NE 569; Olson v. O’Malia, 
ToeUl, An 887. 

Ind.—Bisel v. Hobbs, 6 Blackf. 479. 

lowa.—Waite v. High, 96 Iowa 742, 
65) INIW 39.73) »Rrench! v.. Rowe; 15 
lowa 5638. 

Kan.—Bemis v. Becker, 1 Kan. 226. 

Ky.—Bowling v. Martin, 6 Ky. Op. 
7 


Md.—Doremus v. McCormick, 7 Gill 
9 Cush; 
2 Mich. 


Mass.—Cook y. Castner, 
Mich.—Burgan v. Lyell, 
102, 55 AmD 53. 

Minn.—Milwaukee Harvester Co. v. 
Finnegan, 43 Minn. 183, 45 NW 9. 

Miss.—Lea v. Guice, 21 Miss. 656. 

Mo.—Curtis v. Sexton, 252 Mo. 221, 
159 SW 512; Lee v. Ireland, (A.) 185 
SW 1173; Caris v. Nimmons, 92 Mo. 
A. 66. 

N. J.—Hoboken Sav. Bank v. Beck- 
man, 36 N. J. Eq. 83 [rev on other 
grounds 37 N. J. Eq. 331 mem]. 

N. C.—Kelly Springfield Tire Co. 
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[§§ 362-364 


scope of the firm’s business, representations or ad- 


missions made in connection therewith are not bind- 


business, makes 


[§ 364] 


v. Lester, 190 N. C. 411, 130 SE 45. 


Oh.—McKee v. Hamilton, 33 Oh. 
Steet 

Okl.—Frick v. Reynolds, 6 Oki. 
Gwisero2) ase Ol 

Pa.—Crawford v. Willing, 4 Dall. 
286, 1 L. ed. 836. 

eae v. Walker, 14 Lea 
643. 

Tex.—Steger v. Greer, (Civ. A.) 
228 SW 304: Bolding v. Bolding, (Civ. 
A.) 200 SW 587. 

Eng.—Fergusson v. Fyffe, 8 Cl. & 


F. 121, 8 Reprint..49;, Wickham v. 
Wickham, 2°“Kay & J. 478, 69 Reprint 
8705 Blair Ww. Brombkey, 2 Phils) 354, 
22 WngCh 354, 41 Reprint 979. 

-[a] Rule applied to: (1) Receipts 
given by partner. Bisel v. Hobbs, 6 
Blackf. (Ind.) 479. (2) Declarations 
to procure a loan. McKee vy. Hamil- 
ton, 33 Oh. St. 7; Gavin v. Walker, 
14 Lea (Tenn,) 643. (3) Financial 
statement with reference to firm’s 
business and its credit status. Kelly 
Springfield Tire Co. v. Lester, 190 N. 
C. 411, 1830 SE 45. (4) Where a part- 
ner who has assumed payment of 
a vendor’s lien notes, in purchasing 
them for a sister from a trust com- 
pany, represents the partnership as 
well as his sister, and, by the pre- 
tended sale, receives the money of 
his sister, and applies it to the bene- 
fit of the firm, the sister having no 
actual knowledge that the trust com- 
pany is not willing to sell the notes, 
as between her and the firm, her 
brother is the agent of the partner- 
ship, which is bound by his repre- 
sentations that the sister is acquir- 
ing title to the notes, and consequent- 
ly the vendor’s lien for their security. 
Bolding v. Bolding, (Tex. Civ. A.) 200 
SW_ 587. 

[b] An acknowledgment of firm 
indebtedness (1) made by one part- 
ner in the course of a partnership 
transaction is binding on the firm. 
Waite v. High, 96 Iowa 742, 65 NW 
397; Nichols v. Lane, 192 NYS 362; 
Crawford v. Willing, 4 Dall. (Pa.) 
286, 1 L. ed. 836. (2) A written ac- 
knowledgment of indebtedness made 
by one partner on the letterhead of 
the-firm on which appears the names 
of the partners as well as the name of 
the partnership will bind the part- 
nership. Furlow Pressed Brick Co. 
v. Balboa Land, etc., Co., 186 Cal. 754, 
200 P 625. 


37. McKee vy. Hamilton, 33 Oh. 
St. 7. And see cases supra note 36. 
88. Crawford v. Willing, 4 Dall. 


(Pa.) 286, 1 L. ed. 836; Blair v. Brom- 
ley, 2 Phil. 354, 22 HngCh 354, 41 Re- 
print 979. 

39. See statutory provisions. , 

[a] he Uniform Partnership Act 
§ 11, as adopted in some jurisdictions, 
provides that ‘an admission or rep- 
resentation made by any partner con- 
cerning partnership affairs within the 
scope of his authority as conferred 
by this act is evidence against the 
partnership.” 

40. Conn.—Samstag v. Ottenheim- 
er, 90 Conn. 475, 97 A 865. 

Mich.—Heffron v. Hanaford, 40 


ing on the other partners,*? unless the transaction 
was previously authorized‘! or is subsequently rat- 
ified by them.*? 

An admission of a cause of action against the firm, 
made by one partner, is binding to the extent of the 
interests of such partner ;*? 
against the other partners.** 
p. Tortst—(1) In General. 
the fact of partnership does not, alone, render one 
member liable for torts of another,*® partners, and 
the firm, where it is considered as an entity,*® are, 
in the absence of statutory provision otherwise,*? 


but is not conclusive 


Although 


Mich. 305. = 

Mo.—State v. Salmon, 216 Mo. 466, 
115 SW 1106; Edgell v. Macqueen, 8 
Mo. At 71. ~* 

N. Y.—Union Nat. Bank v. Under- 
hill, 102 N. Y..336,.7 NE. 293; Taylor 
v.. Thompson, 62. App: Div. 159; 70 
NYS 997; Rumsey v. Briggs, 63 Hun 
11, 17 NYS 562 [rev on other grounds 
139 N. Y. 323, 34 NE 929]; Baer v. 
Leppert, 12 Hun 516; Kittel v. Calla- 
han, 19 NYS 397; Harrison vy. Van- 
derbilt, 9 NYSt 810 [aff 120 N. Y. 622, 
23) NEP 11527. 

Pa.—Folk v. Schaeffer, 180 Pa. 613, 
os A 104; Kaiser v. Fendrick, 98 Pa. 


28. 

[a] Tfllustration.—Statements by 
one partner in matter outside of the 
scope of a nontrading firm’s business 
as to his authority are not binding 
on the firm. Rumsey v. Briggs, 63 
Hun 11, 17 NYS 562 [rev on other 
grounds 139 N. Y. 323, 34 NE 929]. 


41. Gooding v. Underwood, 89 
Mich. 187, 50 NW 818. 
42. Gooding v. Underwood, su- 


pra; Kittel v. Callahan, 19 NYS 397. 
Ratification generally see infra §§ 

373-379. ; 

Aris Hunt v. Hunt, 1 Newfoundl. 


44. Hunt v. Hunt, supra. 

45. Prairie Oil, etc., Co. v. Shan- 
blum, 294 Fed. 894; Schwabacker v. 
Riddle, 84 Ill. 517; Frizzell v. Wood- 
ae Pubs ‘Coz, Ciex, Civa At), 30S Siwe 
_ [a] One partner’s buying and sell- 
ing stolen goods of the same kind as 
those in which the firm deals does 
not render the other partners liable, 
since a partnership to buy and sell 
does not include within its scope the 
dealing in property known to have 
been stolen. Prairie Oil, etc, Co. v. 
Shanblum, 294 Fed. 894. 

46. See McFaddin, etc., Land Co. 
v. Texas Rice Land Co., (Tex. Civ. A.) 
253 SW 916, 927 [aff (Commn. A.) 265 
SW 888]. 

_ “A partnership, in legal contempla- 
tion, is not a person having rights 
and owing duties. . .. The firm 
therefore can commit no tort. . 
Hence we not infrequently see ex»res-~ 
sions in the text-books and opinions 
of the court which seem to hold tie 
firm liable. These expressions are, 
however, against the weight of au- 
thority.”” McFaddin, ete., Land Co. v. 
Texas Rice Land Co., supra [quot 
Townes Torts p 123]. 

Firm as an entity see supra § 172. 

47. Martin v. Simkins, 116 Ga. 254, 
42 SE 488; Goodrich v. Goldstein, 32 
Ga. A. 405, 123 SE 754; Zakas Bakery 
Vv. luipess 27 Ga. Al 712, 109- SH 537- 
Battle v. Pennington, 14 Ga. A. 56, 
80 SE 297; Corbett v. Connor, 11 Ga. 
A. 385, 75 SE 492. 

_ [a] Although under statute a firm 
is not responsible for torts commit- 
ted by a partner, yet if all the part- 
ners join in the commission of a 
tort within the scope of the partner- 
ship business, the partnership, as 
well as members of the firm, may be 
liable. Page v. Citizens’ Banking 


*By HENRY H. SKYLES (§ 363). 


} JEROME R. FINKLE (§$§ 364-369). 


lor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 364] 


liable to third persons for injuries resulting from 
wrongful omissions or acts of a copartner while 
acting within the general scope of the firm’s 
ness,*® or with the copartners’ authority,*? without 
regard to personal knowledge of, or participation in, 
the wrong by such other members;°° 
there is doubt as to whether an act was within the 
scope of the business, the rule which determines it 
rests upon the necessity of the ease.°? 


Co., L411 Ga. 73, 36 SE 428, 78 AmSR 
144, 51 LRA 463; Corbett v. Connor, 
11 Ga. A. 385, 75 SE 492. 

[b] Construction of pleading.— 
Where a partition fails to set forth 
a cause of action if construed as com- 
plaining of a tort, it must be upheld 
if it contains the proper averments 
as an action for breach of contract. 
Render v. Hartford F. Ins. Co., 33 Ga. 
A. 716, 127 SE 902. 


48. U. S.—MclIntyre v. Kavanaugh, 
242 U. S. 138, 37 SCt 38, 61 L. ed. 205; 
Stockwell v. U. S., 13 Wall. 531, 20 


L. ed. 491 [aff 23 F. Cas. No. 13,466, 
3 Cliff. 284]; Prairie Oil, etc., Co. v. 
Shanblum, 294 Fed. 894; Donald v. 
Guy, 127 Fed. 228; Shapard v. Hynes, 
104 Fed. 449, 45 CCA 271, 52 LRA 675. 

Ala.—Williams' v. Hendricks, 115 
Ala. 227, 22 S 439, 67 AmSR 32,41 
LRA 650; Tucker v. Graves, 17 Ala. 
A, 602, 88 S 40. 

Ark.—Mehaffy v. Wilson, 138 Ark. 
281, 211 SW 148. 

Colo.—Bonfils v. Hayes, 70 Colo. 
Bobs 20d Gias- Clark v. Ball, 34 (Colo: 
223, 82 P 529, 114 AmSR 154, 2 LRA 
NS 100. 

Tll.— Miller v. Phenix Ins. Co., 109 


Ill. A. 624; Titcomb v. James, 57 Ill. 
A. 296; Einstman v. Black, 14 IIl. 
A. 381. 


Ind.—Koppa v. Yockey, 76 Ind. A. 
218, 131 NE) 828. 

Iowa.—Hall v. Young, 189 Iowa 236, 
177 NW 694; Haase v. Morton, 138 
Iowa 205, 115 NW 921, 16 AnnCas 
350. 2 
Mass.—Teague v. Martin, 228 Mass. 
458, 117 NE 844; Haley v. Case, 142 
Mass. 316, 7 NE 877; Linton v. Hur- 
ley, 14 Gray 191; Manufacturers’, etc., 
ips v. Gore, 15 Mass. 75, 8 AmD 
a 

Mich.—Brown vy. Foster, 137 Mich. 
35, 100 NW 167; Haney Mfg. Co. v. 
Perkins, 78 Mich. 1, 43 NW 1073. 

Miss.—Idom v. Weeks, 135 Miss. 65, 
99 S 761, 40 ALR 668. 


Mo.—Dietrich v. Cape Brewery, 


eLCy CO.) 35 Mo. 507.1286. SW 38: 
Wells v. Wells, (A.) 288 SW _ 950; 
Mehlstaub v. Michael, (A.) 287 SW 


1079; Dudley v. Love, 60 Mo. A. 420. 

N. H.—Steinfield v. Massachusetts 
ROpaine, teen Co ei Ne Bs 4225 1d 
A 303. 


N. Y.—In re Peck, 206 N. Y. 55, 99 
NE 258, 41 LRANS 1223, AnnCas 
1914A 798; Lockwood v. Bartlett, 130 
N. Y. 340, 29 NE 257 [writ of error 
dism 160 cms 357, 16 SCt 334, 40 L. 
Chambers v. Clearwater, 1 
. 841, 1 Keyes 310 [aff 41 
Barb. 200]; Abrashkov v. Ryan, 130 
App. Div. 429, 114 NYS! 973; Kiffer 
v. Bienstock, 128 Misc. 451, 218 NYS 
526; Towers v. Errington, 78 Misc. 
297,138 NYS 119; Bostwick v. Cham- 
pion, 11 Wend. 571 [aff 18 Wend. 175, 
31 AmD 376]. 

N. C.—Mitchell v. Elizabeth River 
Lumber: Co.,2 174 IN; ©. 119) 93 SE 
464; Hall v. Younts, 87 N. C. 285. 

Pa.—Zondler v. Foster Mfg., etc., 
Co., 277 Pa. 98; 120 A 705: Treon v. 
Shipman, 275 Pa. 246, 119 A 74; Liv- 
ingston v. Cox, 6 Pa. 360; Baxter v. 
Wunder, 89 Pa. Super. 585. 

Tex.—Sabinal Nat. Bank v. Bryant, 
(Commn. A.) 221 SW 940 [rev (Civ. 
A.) 191 SW 1179]; Lee v. Moore, (Civ. 


A.) 162 SW 4387 [rev on other 
grounds 109 Tex. 391, 211 SW 214, 4 
ALR 185]. 


Vt.—Ladd v.’ Lord, 36 Vt. 194. 

Wash.—Dixon v. Haynes, 146 Wash. 
HGS, 26.20 119P 555 AR, 1218s Dul- 
chevsky v. Solomon, 136 Wash. 645, 
241 P 19. 4 
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busi- 


business,’ ® 


and where trade.®° 


Thus, among 


W. Va.—Citizens’ Nat. Bank v. Bliz- 
zard, 80 °W. Va. 511, 98 SEH 338, LRA 
1918A 129. 

[1903] 


Eng 

LKB Asie iGates vi Bills 1902), 20K, 
B. 38;° Rhodes v. Moules, [1895] 1 Ch. 
236; Blyth v. Fladgate, [1891] 1 Ch. 
337; Plumer v. Gregory, L. R. 18 Ea. 
621; Dundonald v. Masterman, L. R. 
7 Ba. 504; St. Aubyn v. Smart, L. R. 
5 Eq. 183; Atkinson v. Mackreth, L. 
R. 2 Eq. 570; Moreton v. Hardern, 4 
By & ©.) 223) 10moGie 55s. 100 Reprint 
1042; Hager v. Barnes, 31 Beav. 579, 
54 Reprint 1263; Mellors v. Shaw,. 1 
B. & S. 487, 101 BCL 437, 121 Reprint 
778; Ashworth v. Stanwix, MDE bites 
PeOL LO’ 9B Clee Ou tae Reprint 606. 


Ont.—Thompson v. Robinson, 16 
Ont. A. 175. 
Que.—Baron v. Archambault, 19 


Que. Super. 1. 

[a] “The test of the liability is 
based upon a determination of the 
question whether the wrong was com- 
mitted in behalf of and within the 
reasonable scope of the business of 
the partnership. If it was so com- 
mitted, the partners are liable as joint 
tort feasors.”’ In re Peck, 206 N. Y. 


55, 62, 99 NE 258, 41 LRANS 1223, 
AnnCasi914A 798. 
[b] Beason for rule.—‘It [the 


rule] rests upon the theory that the 
eontract of partnership constitutes 
all its members agents for each oth- 
er, and: that when a loss must fall 
upon one of two innocent persons he 
must bear it who has been the oc- 
easion of the loss or has enabled a 
third person to cause it.” Stockwell 
Vi sWiess,) Ls Wall. b3t, 48.20 le ed, 
ere 23m. Case No. 13,466; 3 (Cliff: 

{c] Tllustration.—A firm of butch- 
ers is liable to the owner of a dog 
which dies from eating poisonous 
meat which one member of the firm in 
furtherance of the partnership busi- 
ness negligently causes to be placed 
where dogs might be reasonably ex- 
pected to get it. Dudley v. Love, 60 
Mo. A. 420. 

4y. Shapard v. Hynes, 104 Fed. 
449, 45 CCA 271, 52 LRA 675; Bar- 
rett v. McCrummen, 128 N. C. 81, 38 
SE 286. 

[a] Partners knowing fire was set 
out by their partner, which fire they 
afterward permitted to spread to 
plaintiff’s property, could be held lia- 
ble in tort, even though setting out 
fire was not within the scope of the 
partnership business. Barrett v. Mc- 
Crummen, 128 N. C. 81, 38 SE 286. 

50. U.S.—McIntyre v. Kavanaugh, 
Age, Sloe, ot MCt 38; Gd. Wie. ed. 
205 bal 210 N. Y. 175, 104 NE 135]. 

Til. A. 
uk 


Ind.—Koppa v. Yockey, 76 Ind. A. 
218, ae NE 828. 


MST, etc, FCO! s: 

E. a Drew InvyeCo.; MOfewan 2545 31 
Simioior 

Mass.—Haley v. Case, 142 Mass. 
36, TONE. 87. 

Miss.—Robinson vy. Goings, 63 
Miss. 500. 
ae Rae v. Wells, (A.) 288 SW 


. J.—Tuttle v. Harris, 83 N. J. Ha. 
666, 92 A 596. 
Y.—-Kavanaugh v. McIntyre, 210 
N. Ny. 175, 104 NE 135; In re Peck, 
206 N. Y. 55, 99 NE 258, 41 LRANS 
1223, AnnCas1914A 798. 
Tex.—Sabinal Nat. Bank v. Bryant, 
(Commn. A.) 221 SW 940 [rev (Civ. 
A.) 191 SW 11791. 
Eng.—In re Manby, 3 Jur. N. S. 
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other. torts, this liability has been held to exist for 
negligence,*®? malicious prosecution,®* fraud,°’* con- 
version,®®. trespass to realty,°® assault,°* 
fully obtaining information regarding a competitor’s 
and illegal combinations in restraint of 
For a partner’s torts not within the scope 
of the firm’s business, neither the firm nor the co- 
partners are liable,®° unless assent or ratification is 


wrong- 


259; Norton v. Cooper, 3 Smale & G. 
ee 65 Reprint 701. 
B.—Brewing v. Berryman, 15 N. 
B. Nig 
[a] Attorney’s unauthorized suit 
in third person’s name renders attor- 
ney’s innocent partner liable for 
costs. In re Manby, 3 Jur. N. S. 259; 
Norton v. Cooper, 3 Smale & G. 275, 


65 Reprint 701. 
Nature of partners’ liability see 
to Indy 2t2- 


infra § 392. 

51. Todd v: Jackson, 

52. Ala.—Tucker v. Graves, 17 
Ala. A. 602, 88 S 40. 

Ga.—Zakas Bakery v. Lipes, 27 Ga. 
AS L256 109) (SHA53.0. 

Ind.—Koppa v. Yockey, 76 Ind. A. 
218, 1381 NE 828. 

Mass.—Haley v. Case, 142 Mass. 
316, 7 NE 877; Linton v. Hurley, 14 
Gray 191. 

N. H.—Steinfield v. Massachusetts 
Bonding, etc., Co., 79 N. H. 422, 111 
A 3038. 

N. Y.—kKiffer v. Bienstock, 128 
Mise. 451, 218 NYS 526; Bostwick v. 
Champion, 11 Wend. 571 faff 18 
Wend. 175, 31 AmD 376]. 

N. C.—Mitchell v. Elizabeth River 
Lumber Co., 174 N. C. 119, 93 SE 464. 
Pa.—Livingston v. Cox, 6 Pa. 360. 

Tex.—Lee v. Moore, (Civ. A.) 162 
SW 4387 [rev on other grounds 109 
Tex. 391, 211 SW 214, 4 ALR 185]. 


Va.—Parrish v. Pulley, 126 Va. 
SOLO Sipe : 
Wash.—Dixon Vis Haynes, 146 


Wash. 168, 262 P'119, 55 ALR 1218. 

Eng.—Dundonald v. Masterman, L. 
R. 7 Eq. 504; Moreton v. Hardern, 4 
B. & C. 223, 10 ECL 553, 107 Reprint 
1042; Ashworth vy. Stanwix, 3 BE. & E. 
701, 107 ECL 701, 121 Reprint 606. 

[a] Ilustrations.—(1) One attor- 
ney is liable for the negligence of 
the other in respect of a partnership 
contract. Livingston v. Cox, 6 Pa. 
360. (2) Partners in the practice of 
medicine are all liable for an injury 
resulting from the negligence of any 
partner within the scope of their 
partnership tha ee Lee v. Moore, 
(Civ, (1 AL) L62 8S W 8.43") iineve on 
other grounds 109 Tex. 391, 211 SW 
214, 4 ALR 185]. 


Piet gs See Malicious Prosecution § 

54. See infra § 366. 

55. See infra § 365. : 

56. U. S. v. Baxter, 46 Fed. 350; 
Baxter v. Wunder, 89 Pa. Super. 585; 
McFaddin, ete., Land Co. v. Texas 


Rice Land Co., (Tex. Civ. A.) 253 SW 
916 [aff (Commn. A.) 265 SW 88R1- 
eae v. Felie, 124 Va. 512, 98 SE 

57. Page v. Citizens’ Banking Co., 
aa Ga. ees 36 SE 418, 78 AmSR 144, 
51 LRA 463 Mehlstaub v. Michael, 
(Mo. A.) 287 Sw 1079; Dulchevsky 
v. Solomon, 136 Wash. 645, 24) SP Sg: 


58. Hamlyn v. Houston, [1903] 1 
Ko Bi rShs 
59. Dietrich v. Cape PEO MeEy: ete., 


Co., 315 Mo. 507, 286 SW 3 


60m: S.—Prairie Oil, Pe by Coney. 
Shanblum, 294 Fed. 894: Graham vy. 
Meyer, 10 Casi) NOs “5,678%) 4 
Blatchf. 129. 

Ala.—Kilgore v. Shannon, 6 Ala. 
AL 537,60 NS) 205 

Ariz.—Wolfley v. Brown, 7 Ariz. 
157, 62 P 691. 

Ga.—Hendricks v. W. G. Middle- 


brooks Co., 118 Ga. 131, 44 SH 835: 
Page v. Citizens’ Banking Conwell 
Ga. 73, 36 SH 418, 78 AmSR 144, 51 
LRA 463; Marine, etc., Ins. Bank v. 
Megar, Dudl. 83; Zakas Bakery v. 
Lines, 27 Ga. A. 112, 109 SH 5387. 
Ill.—Schwabacker ‘vy. Riddle, 84 Ill. 
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shown.§? 
Willful or malicious acts. 


prosecution,®* maliciously 


There is considerable 
authority for the view that one partner is not pre- 
sumed to concur in another partner’s willful torts,°? 
such as false imprisonment or arrest,°* malicious 
suing out attachment 
without probable cause,®*> and assault,°® nor in acts 
that are clearly illegal, as in violation of statutes,°7 
even though such acts be connected with, although 
not within the scope of, partnership affairs;°* but 
the true test seems to be, not the illegality or the 
malicious and willful character of the wrong, but 
whether it was done within the scope of the wrong- 
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ease.’° 


ratified.** 


doing partner’s authority,®°® and such determination | 


517; Grund v. Van Vleck, 69 Ill. 478; 
Liska v. Pitte, 221 Tll. A. 195; Sitter 
v. Karraker, 100 Ill. A. 669; Maxwell 
v. Habel, 92 Ill. A. 510; EHinstman v. 
Black, 14 Ill. A. 381. 

Iowa.—Hall v. Young, 189 Iowa 
236, 177 NW 694; Van Dyk v. Mos- 
terdt, 171 Iowa 3, 153 NW 206; Levi 
v. Levi, 156 Iowa 297, 136 NW 696; 
Gwynn v. Duffield, 66 Iowa 708, 24 


NW 523, 55 AmR 286; Cutter v. Fan- 
ning, 2 Iowa 580. 

Ky.—Lehnhard v. Robertson, 176 
Ky. 322, 195 SW 441; Fox v. Clem- 
mons, 99 SW 641, 30 KyL 805. 
Apis apier v. Troxclair, 1 La. A. 

Mass.—Bunnell v. Vrooman, 250 
Mass. 1038, 145 NE 58;. Shriear v. 
Feigelson, 248 Mass. 432, 143 NE 
307; Poland v. Otto, 243 Mass. 405, 
137 NE 663; Teague v. Martin, 228 


Mass. 458, 117 NE 844. 

N. Y.—John Nemeth, Ine. v. Tracy, 
2LT ING OOS) TL. emer, wl 12) IN 1061 
mem; Dounce v. Parsons, 45 N. . 
180; Taylor v. Thompson, 74 Ap 
Div. 320, 77 NYS 438 [aff 176 N. YY 
168, 68 NE 240]; Van Voorhis_ v. 
Brown, 29 App. Div. 119s oh NYS 
440: Ward v. Higgins, 9 NYSt 641. 

N. C.—Barrett v. McCrummen, 128 
N.C. 81,,38 SE 286. 

Wash.-Morris_ v. Raymond, 101 
Wash. 34, 171 P 1006. 

Eng.—Tendring Hundred Water 
Works Co. v. Jones, [1903] 2 Ch. 615; 
Cleather v. Twisden, 28 Ch. D. 340; 
Marman v) Johnson, 2 E.c&-B. 61, 75 
ECL 61, 118 Reprint 691; Chilton v. 
Cooke, 37 L. T. Rep. N. S. 607; Twy- 
ford yv. Trail, 7 Sim. 92, 8 EngCh- 92, 
58 Reprint 771. 

[a] “Tf a partner commit a tort, 
not as partner, but as an individual, 
in respect to a matter entirely for- 
eign to the business of the partner- 
ship, it in nowise binds others simply 
because they may, at that time, hap- 
pen to sustain partnership relations 
towards him.” Schwabacker v. Rid- 
Ra Pelee b dete Oyaikes 

“Qne partner has no right to 
involve another, unless in the or- 
dinary course of their business; nor, 
for instance, in a trespass, except in 
the case where the trespass is in the 
nature of a taking which is available 
to the partnership, and in such case, 
to render one partner liable, who did 
not join in the commission of the 
trespass, he must afterwards have 
concurred in and received the benefit 
i Grund v. Van Vleck, 69 Ill. 


fe] Tllustrations.— (1) A gift of 
a poisonous drug by one of a firm 
of druggists is not within the scope 
of the firm business so that other 
partners are not liable’ therefor. 
Gwynn v. Duffield, 66 Iowa 708, 24 
NW 523, 55 AmR 286. (2) Where a 
partner in the ferry business under- 
took to aid third persons in swim- 
ming cattle across a river whereby 
the cattle were lost, the other part- 
ners were not Jiable, swimming cattle 
being no part of the ferry business. 
Einstman v. Black, 14 Ill. A. 381. (3) 
One partner is not liable for personal 
injuries inflicted by a bear owned by 
another partner merely because such 


bear was kept on a lot sometimes 
used by the partnership under un- 
disclosed arrangement. Lehnhard v. 
Robertson, 176 Ky. 322, 195 SW 441. 
(4) That partner using firm’s automo- 
bile for his own pleasure is doing so 
with permission of other owner or 
partner does not make such other 
liable for wrongful acts. Teague Vv. 
Martin, 228 Mass. 458, 117 NE 844. 
(5) Firm held not liable for one part- 
ner’s defaleations as administrator 
where the individual partner, not the 
firm, was administrator. Chilton v. 
Cooke, 37 Lat. Rep. N. S. 607. 

[ad] Building lessee’s partner held 
not liable for injuries sustained by 
a third person from a falling brick 
where such partner was not a lessee 
and the firm did not occupy nor con- 
trol that part of the building from 
which the brick fell. Poland v. Otto, 
243 Mass. 405, 137 NE 663. 

{e] Partner’s tort in mixing third 
person’s sheep with partnership’s 
flock that he was driving held not 
within proper scope of the sheep rais- 
ing business, so that partners were 
not liable. Cutter v. Fanning, 2 lowa 
580. : 

{f] Contributory negligence of 
partner as an individual.—In partner- 
ship’s action for damages for death 
of stallion left in defendant’s care, 
act of a partner in negligently using 
the stallion within the scope of his 
authority as defendant’s agent would 
not charge the partnership with con- 
tributory negligence. Van Dyk v. 
Mosterdt, 171 Iowa 3, 153 NW 206. 

Gl>=* Us S.—Shapard v. Hynes, 104 
Fed. 449, 45 CCA 271, 52 LRA 675; 
U. S. v. Baxter, 46 Fed. 350; Graham 
v. Meyer, 10 1), Casi UNO. 5,6'7351.04 
Blatcht., 129° 

Ill.—Durant v. Rogers, 71 Ill. 121; 
Grund v. Van Vleck, 69 Ill. 4 

Miss.—Idom v. Weeks, 135 Miss. 
65, 99 S 761, 40 ALR 668. 

N. Y.—Polykranas v. Krausz, 73 

Butler v. 


App. Div. 588, 77 NYS 46; 
Finck, 21 Hun 210. 
4° Oh. +Cix. 
Pa.—Treon v. Shipman, Zid) Pax 
246, 119 A 74. 


Oh.—Hargo v. Meyers, 
Ct. 27-55) cy Oh air. Deco43 

Ang .—Petrie v. Lamont, 1 C. & M. 
92, rei IDKOhbi, HL 


Ont.—Oakville v. Andrew, 10 Ont. 
Fo 6 OntWR 454 [rev 3 OntWR 
[al] “One partner cannot drag an- 


other into a trespass without his pre- 
vious consent or without his after 
concurrence.’ Petrie “ See gut 1 
C. & M. 42, 96, 41 ECL 

62. Taylor v. Jones, re N. Hl. 25. 

63. Martin v. Simkins, 116 Ga. 254, 
42 SE 483; Rosenkrans_v. Barker, 
115° D1 88 Ly8 NB 93, 56) Amr 69): 
Durant v. Rogers, 71 Ill. 121, 87 111. 
508; Bernheimer v. Becker, 102 Md. 
250, 62 A 526, 111 AmSR 356, 3 LRA 


NS 221; Kirk v. Garrett, 84. Md. 383, 

35 A 1089. 

ee See Malicious Prosecution § 

350 Swenson v. Erickson, 90 Ill. A. 
66. TMtEOmb Ve VANES, 1 OC LLL AL 


99 
Polis v. Heiz- 


296; Idom v. Weeks, 135 Miss. 65, 
S 761, 40 ALR 668; 


[§ 365] (2) Conversion. 
for the conversion by a copartner of the property 
of a third person, if done in the ordinary course of 
the firm’s business, whether the conversion was to 
the partnership’s‘* or to the individual member’s: 


[§§ 364-365 


must necessarily rest upon the facts of the particular 
It seems, however, not to be the case that. 
all partners are liable to be punished with vindictive 
or exemplary damages for the wanton acts of one 
partner, although such acts were done in the prose- 
cution of the partnership business,‘+ although it has. 
been held otherwise,*? especially where the tort was. 


All partners are liable 


Areas 276 Pa. 3154 120 A 269, 27 ALE 


67. Graham v™Meyer, 10 F. Cas. 
No. 5,678, 4 Blatehf. 129; Hutchins 
v; Turner, 8 “Humphr.- (Cfenn:). 415; 
Martin v. MeNight, 1 Overt. (Tenn.) 
330; Noblett v. Bartsch, 31 Wash. 
24, 71 P 551, 96 AmSR 886. 

[a] “A tort, an act in violation of 
a particular statute law . [here 
the anti-usury law, making such acts 
void] is not within the proper scope 
and business of a partnership entered 
into for lawful purposes.” Therefore, 
to make other partner liable, author- 
ization or ratification of lending must 
be shown. Graham v. Meyer, 10 F. 
Cas. No. 5,673, 4 Blatchf. 129, 134. 

[b] Tllustrations.—(1) Where 
money is borrowed by one partner at 
a usurious rate of interest, his co- 
partner was held not liable therefor, 
under the principle that an agency 
or authority to violate the provisions: 
of a public statute cannot be implied, 
nor can it be implied that such illegal 
act is within the scope of the part- 
nership which could exist only for 
lawful purposes. Hutchins vy. Tur- 
ner, 8 Humphr. (Tenn.) 415. (2)-A 
qui tam action for the penalty in- 
curred by Selling goods without a li- 
cense can be maintained only against 
the person selling and not against the 
partner. Martin v. McNight, 1 Overt. 
(Tenn.) 330. 

68. Prairie Oil, ete., Co. v. Shan- 
blum, 294 Fed. 894; Polis v. Heiz- 
mann, 276 Pa. 315, 120 A 269, 27 ALR 
948; Dulchevsky Vv. Solomon, 136 
Wash. 645, 241 P 19. 

{a] Illustration.—Where partners: 
were engaged inthe business of rais- 
ing pigs on rented premises, and one 
of them, while attempting to remove 
property from the premises in the 
absence of the other, committed a 
willful and malicious assault on the 
landlord, the absent partner was not 
liable for the injuries thereby in- 
flicted. Polis v. Heizmann, 276 Pa. 
315, 120 A 269, 27 ALR 948. 

69. Ga. —Page v. Citizens’ Banking 
Co., 111 Ga. 78, 36 SE 418, 78° AmSR 
144, 51 LRA“463. 


N. Y.—In re Peck, 206 N. Y. 55, 99 
NE 258, 41 LRANS 1223, AnnCas: 
1914A 798. 


Pa.—Baxter v. Wunder, 89 Pa. Su- 
per. hy: 

Ss. C.—Hyrne vy. Erwin, 23 S. C.. 
226, 55 AmR 15, 

Vt.—McEwen v. Shannon, 64 Vt. 
533, 20. A’ 661. 

70. Todd v. Jackson, 75 Ind. 272. 

71. Grund v. Van Vieck, 69 Ill. 478; 
Titcomb v. James, 57 Til. A. 296; 
Broudy-Kantor Co. v. Levin, 135 Va. 
283, 116 SE 677; 32 ALR 249; Bar- 
rett v. Felie, 124 Va. 512, 98 SH’ 671. 

72. Robinson y. Goings, 63 Miss. 
500; Heir v. McCaughan, 32 Miss. 17, 
66 AmD 588 


73. Myers v. Lewis, 121 Va. 50, 92: 
SE 988. 

74. U. S.—Castle v. Bullard, 23 
How. 172, 16 L. ed. 424. 

Ala. —Witcher v. Brewer, 49 Ala. 


119; Hogan v. Reynolds, 8 Ala. 59. 
Ga—Burson v. Stone, 1385 Ga. 115, 

68 SH 1038; Hobbs v. Chicago Pack- 

ing, ete., Co., 98 Ga. 576, 25° SH 584, 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number,, 
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use,’® even though the copartners be innocent or 
ignorant of the converting partner’s act,*® or, in 
ease of their own participation in the conversion, 
ignorant of its wrongful character,** such habilty 
attaching, in the ease of conversion, for partner- 
ship purposes, of money or property having the qual- 
ity of money, on the principle of money had and 
One partner may even 
be lable for conversion by his former copartner 
after dissolution of the firm where the innocent part- 
‘ner has not properly relieved himself from the joint 
obligation with respect to the converted property 
which had been placed in the firm’s possession.’® 
Innocent partners are not liable when the conver- 
sion or misappropriation is not effected in the course 
of the firm’s business, but as an individual trans- 
action of the wrongdoer,*® unless they authorized or 
have adopted the act,*+ even though the errant part- 
ner has, after a wrongful appropriation of money, 
contributed a like sum to the firm;*? yet it has been 
held that, where a partner has misappropriated a 


received to the firm’s use.*$ 


58 AmSR 320; Thompson v. Harris, 
7 Ga. A. 212, 66 SE 629. 

Ill.— Durant v. Rogers, 87 Ill. 508; 
Kerr v. Sharp, 83 Ill. 199; Bane v. 
Detrick 52 Tit 19: 

Mich.—Brown y. Foster, 137 Mich. 
35, 100 NW 167. 

Mo.—Interurban Constr. Co. v. 
Hayes, 191 Mo. 248, 89 SW 927. 

N. Y.—Lockwood v. Bartlett, 1380 
N. Y. 340, 29 NE 257; Polykranas v. 
Krausz, 73 App. Div. 583, 77 NYS 46; 
Matter of Pierson, 19 App. Div. 478, 
46 NYS 557; Kavanaugh v. MclIn- 
tyre, 74 Misc. 222, 133 NYS 679 [aff 
151 App. Div. 910 mem, 135 NYS 
1120 mem (aff 210 N. Y. 175, 104 NE 
135 [aff 242 U. S. 138, 37 SCt 38, 61 
aie 205])]. 


N. C.—Carolina Bagging Co. v. 
Byrdeosts5. NaC. 136 116 2S 790: 
Smoak v. Sockwell, 152-N. C., 503, 
67 SE 994. 

Pa.—Blaustein v. Shapiro, 73 Pa. 
Super. 235. 

40 Tex. 


Tex.—Thomas v. Tucker, 
Civ. A. 337, 89 SW 802. 

Wis.—Fletcher v. Ingram, 46 Wis. 
191, 50 NW 424. 

fa] Illustrations.—(1) Horse bor- 
rowed for firm’s use and converted 
by partner. Witcher v. Brewer, 49 
Ala. 119. (2) Partner demanding il- 
legal charges and retaining goods 
until they are paid. Lockwood v. 
Bartlett, 130 N.Y. 340, 29) NE. 257. 
(3) Purchasing and converting mort- 
gaged mule. Smoak v. Sockwell, 152 
N. C. 503, 67 SE 994. (4) Conversion 
of stock by member of brokerage 
firm. Kavanaugh v. McIntyre, 74 
Misc. 222, 133 NYS 679 [aif 151 App. 
Div. 910 mem, 135 NYS 1120° mem 
(aff 210 N. Y. 175, 104 NE 135 [aff 
242 U. S. 138, 37 SCt 38, 61 Li. ed. 
2051) 1. 

[b] Partner’s alteration of book 
entries.—Plaintiff’s contract with de- 
fendant firm, which acknowledged re- 
eceipt of margin and purchase of 
bonds on plaintiff's account, could 
not be affected by partner’s wrongful 


conversion of margin, or by his 
change of book entries to show a 
contract with himself individually. 


Culligan v. Danziger, 140 La. 1052, 
74 S 550. 

{e] Copartners’ conversion may 
be implied in law, although nonexist- 
ent in fact, if they consent to the 
converting partner’s act, and in such 
event, trover lies against all part- 
nRerdabane va Detrick, 52; Lil... 19: 

75, ‘Todd v. Jackson, “75 Ind.-272; 
Jackson v. Todd, 56 Ind. 406; Filter 
1G exc. (Cte 1 As 23 D5 4 
Gilchrist v. Brande, 58 
Wis. 184, 15 NW 817; Ontario Silver, 
ete., Co. v. Andrew, 5 OntWR 206 
[app dism 6 OntWR 63]. 

{al Reason,for rule.—‘‘Where one 
of two innocent persons must suffer 
by the act of agtnitd person, he shall 
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suffer who has been the cause or 
occasion of the confidence and credit 
reposed in such third person.” Todd 
v. Jackson, 75 Ind. 272, 278. 

[b] Illustration.—One partner 
was liable for the conversion of hogs 
by the individual member where pur- 
chasing hogs was the partnership 
hee ge Jackson v. Todd, 56 Ind. 


76. U. §.—Castle v. Bullard, 23 
How. 172, 16 L. ed. 424; In re Ketch- 
um, 1 Fed. 815. 


Pi ag mE pS a v. 31 Ga. 
Ind.—Bauer y. Stumph, Wils. 514. 
N. Y.—Brokaw v. Lage, 203 App. 

Div 71557 TIGUN YS wb: 

Pa.—Guillou v. Peterson, 89 Pa. 
163 [rev 9 Phila. 225]. 

Wis.—Gilchrist v. Brande, 58 Wis. 
184, 15 NW 817. 

77. Hobbs v. Chicago . Packing, 
etc., Co., 98 Ga: 576,25 SH 584, 58 
AmSR 320: Sunlin v. Skutt, 133 Mich. 
208, 94 NW 738. 


Wallace, 


78. Ala.—Bunn v. Timberlake, 104 
Ala. 263, 16 S 97; Palmer v. Scott, 68 
Ala. 380 


Ga.—Welker v. Wallace, 31 Ga. 362. 
Ill.—Penn v. Fogler, 182 Ill. 76, 
55 NE 192. frev 77 IM: A.1865]> "Kerr 
Veusharp,! 83 Llln 199. 
Pes tase tina v. Wells, (A.) 288 SW 


N. Y.—Wrynn v. Pistor, 141 App. 
Div. 104, 125 NYS 970; Hutchinson 
v. Smith, 7 Paige 26. 

Oh.—Davis v. Gelhaus, 44 Oh. St. 
69, 4 NE 598. 

Eng.—De Ribeyre v.. Barclay, 23 
Beav. 107, 53 Reprint 42; Marsh v. 
Keating, 1 Bing. N. Cas. 198, 27 ECL 
604, 131 Reprint 1094, 2 Cl. & F. 250, 
6 Reprint 1149; Clayton’s Case, 1 
Meriv. 572, 35 Reprint 781. 

{a] Estoppel.—Wife and daughter 
of full age, consenting to defendant’s 
appointment as committee for the 
husband’s property to be managed by 
defendant’s partner, held not es- 
topped to hold defendant liable for 
partner’s misappropriation, unless, 
when consenting, they knew its legal 
and equitable effect. MacNeil  v. 
Smith, 165 App. Div. 842, 151 NYS 
162 [transf 164 App. Div. 917 mem, 
149 NYS 1095 mem]. 

79. Hammond v. Heward, 11 U. C. 
Cr PANCOnt. a. 264k. 

80. Fox v. Clemmons, 99 SW 641, 
30 KyL 805; Battle v. Street, 85 
Tenn. 282, 2 SW 384; Stokes v. Bur- 
nev..3. Tex. Civ Aryi219; 122) SW D2" 
Oakville v. Andrew, 10 Ont. L. 709, 6 
OntWR 454 [rev 3 OntWR 820]. 

81. Taylor v. Jones, 42 N. H. 25. 
And see cases supra note 80. 

82. Hogan v. Reynolds, 8 Ala. 59. 

[a] “It is doubtless true, that if 
one partner has converted money to 
his own use, and he afterwards ap- 


him to the firm’s 
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bond and earried it into the firm as firm assets, the 
true owner could recover it, even though the bond 
was negotiable and the other partners had no notice 
of the defective title, on the principle that notice 
to one partner is notice to all.*? 
in trust by a partner as an individual are applied by 
use with the copartners’ knowledge, 
all partners become liable for repayment of such 
amount,’* or, as otherwise stated, it remains a trust 
fund in the hands of the firm and of the firm’s ad- 
ministrator after dissolution.*® 

[§ 366] (3) Fraud and Deceit—(a) In General. 
For the fraudulent misconduct of a partner within 
the course or scope of the transactions and busi- 
ness of the partnership, whether such misconduct 
be by fraudulent representations or otherwise, the 
individual partners, and the firm, where it is consid- 
ered as an entity,®® are liable in a civil action, al- 
though the copartners had no knowledge of the 
fraud and did not participate therein,*? and especial- 


Where funds held 


propriates the same sum to the pur- 
poses of the firm, the latter does not 
thereby become a debtor to him 
whose money has been converted.” 
Hogan v. Reynolds, 8 Ala. 59, 71. 

83. Randall v. Knevals, 27 App. 


Div. 146, 50 NYS 748 [aff 161 N. Y. 
632 mem, 57 NE 1122 mem]. 
84 Penn v. Fogler, 182 Ill. 76, 55 


NE 192 [rev 77 Ill., A. 365]; Stokes 
v. Little, 65 Ill. A. 255; Bush v. Bush, 
33 Kan. 556, 6 P'794; Ryan v. Morrill, 
83 Ky. 352; Shaffer v. Martin, 25 App. 
Div. 501, 49 NYS 853; Jaques v. Mar- 
quand, 6 Cow. (N. Y.) 497. 

85. Pundmann v. Schoenich, 144 
Mo. 149, 45 SW 1112; Price v. Mul- 
ford, 36 Hun 247 [rev. on other 
grounds 107 N. Y. 3038, 14 NE 298]. 

[a] Partner is liable for amount 
personally received from copartner’s 
conversion of trust funds, even 
though not within the scope of the 
partnership. Butler v. Finck, 21 Hun 
(Ne Yop 250% 


aes Firm as an entity see supra § 
87. U. S.—Castle v. Bullard, 23 
How. 172, 16 L. ed. 424. 
Cal.—Stewart v. Levy, 36 Cal. 159; 
Siebold v. Berdine, 61 Cal. A. 158, 
214 P 655. 
D. C.—National Sav., etc., Co. v. 


Sands, 44 App. 20. 
Ga.—Alexander v. State, 56 Ga. 478. 


Ill.—Tenney v. Foote, 95 Ill. 99; 
Durant v. Rogers, 87 Ill. 508+ Kraft 
v. Greenough, 175 Ill. A. 124. 


Fey aie Belge dae v. State Bank, 2 Ind. 
Ina T.—Bartles v. 


! Courtney, 6 
Ind. T. 379. 98 SW 133. 


Iowa.—Stanhope v. Swafford, 80 
Towa 45. 45 NW 408. 
Me.—Stockwell v. Dillingham, 50 


Me. 442, 79 AmD 621. But see Sher- 
wood v. Marwick, 5 Me. 295 (stating 
that a fraud committed by one part- 
ner shall not charge the partnership). 

Md.—Doremus v. McCormick, 7 
Gill 49. 

Mass.—Kilgore v. Bruce, 166 Mass. 
136, 44 NE 108; Locke v. Stearns, 
1 Mete. 560, 35 AmD 382; Patten v. 
Gurney, 17 Mass. 182, 9 AmD 141; 
Manufacturers’, etc., Bank v. Gore, 
15 WMiasso7 05, 8 AmD 838. But see 
Pierce v. Jackson, 6 Mass. 242 (hold- 
ing that a fraud committed by one 
of the partners in indorsing a note 
was not chargeable against the part- 
nership). 

Mich.—Banner vy. ecplessingen, 109 
Mich. 262, 67 NW 116. 

Mo.—Monmouth College v. Dockery, 
241 Mo. 522, 145 SW 785. 

N. J.—Tuttle VitLearris. icon mNimmelie 
Ha. BA 92 A 596. - 

N. adner v. Strang, 89 N. Y. 
299; ree v. Devlin, 54 N. Y. 4083; 
Chester v. Dickerson, 54 N. Y. 1, 13 
AmR 550; Griswold v. Haven, 25 N. 

John Nemeth, 


IVS. O55 82 AmD 380; 
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ly is this true where the firm has appropriated the 
fruits of the fraudulent conduct**® and has not acted 
in good faith in receiving such benefit.*® 
bility does not extend to the arrest and imprison- 
ment of an innocent partner,?® nor to holding the 
innocent member guilty of personal delinquency,°** 
where the act complained of is the immoral or fraud- 
ulent conduct of the one partner,®? although it has 
been held otherwise where the firm had the benefit 
For frauds committed by a part- 
ner acting on his own separate account®* and out- 
side of the partnership business,®® 
formation of the firm,®® the other partners are not 
hable,?? even though the errant partner would not 
have been in a position to commit the fraud had he 
not been connected with the firm. 
son who has colluded with a partner to defraud his 


of the fraud.®® 


Inc. v. Tracy, 159 App. Div. 497, 144 
NYS 901 frev 217 N.-Y. 714 mem, 112 
NE 1061 mem]; Walker’. v. Anglo- 
American Mortg., etc., Co., 72 Hun 
334, 25 NYS 432; Schroeder v. Frey, 
60_ Hun 58, 14 NYS 7Ff farétl31 N.Y. 
562 mem, 30 NE 66 mem]; Common- 
wealth Nat. Bank v. Temple, 32 N. Y. 
Super. 344, 39 HowPr 436; Hawkins 
v. Appleby, 4 N. Y. Super. 421; Mod- 
el Bldg., etc., Assoc. v. Reeves, 114 
Misc. 137, 186 NYS 759 [rev on other 
grounds 201 App. Div. 329, 194 NYS 
383 (rev on other grounds 236 N. Y. 
331, 140 NE 715)]; Johnson v. Lee, 
10 NYS 9; Jeffrey v. Bigelow, 13 
Wend. 518, 28 AmD 476. 

N. C.—Carolina Bagging 
Byrd, 185 N. C. 136, 116 SE 90. 

Oh.—Royer v. Aydelotte, 
Super. 80. 

Okl.—Gannon v. Hausaman, 42 Okl. 
41, 140 P 407, 52 LRANS 519. 

R. I.—Boston Fdy. Co. v. White- 
mans.ol mR. 02 (88) 76 A 75", Annas 
1912A 1334. 

Tenn.-—Griffin v. Bergeda, 152 Tenn. 
512, 279 SW 385. 

Tex.—Gill v. First Nat. Bank, (Civ. 
A.) 47 SW 751. 

Va.—Reynolds y. Waller, 1 Wash. 
(1 Va.) 164. 

Eng.—Cooper v. Prichard, 11 Q. 
B. D. 351; In re Manby, 3 Jur. N. S. 
959) (Bises va Bree, 51 i. J. Ch. 263% 
Kilby v. Wilson, R. & M. 178, 21 
ECL 726, 171 Reprint 985; Brydges 
VeeBranti.. 12) eSim,) 369) 35) ne Ch 
313, 59 Reprint 1174; Lovell v. Hicks, 
2 Y. & C. Exch. 472, 160 Reprint 482. 

Ont.—James v. Wilson, 23 OntWN 
2 
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“Tt is well settled that the firm is 
bound for the fraud committed by 
one partner in the course of the trans- 
actions and business of the partner- 
ship, even when the other partners 
have not the slightest connection 
with, or knowledge of, or participa- 
tion in the fraud.’ Chester v. Dicker- 
son, 54 NY. 1, 11, 13 AmR 550. 

fa] Reasons for rule—(1) “By 
forming the connection, partners pub- 
lish to the world their confidence in 
each other’s integrity and good faith, 
and impliedly agree to be responsible 
for what they shall respectively do 
within the scope of their partnership 
business; and if by the wrongful 
act of one, a loss must fall upon a 
stranger, or upon the other partner, 
who is equally innocent, the latter, 
having been the cause or occasion of 
the confidence reposed in his delin- 
quent associate, must suffer the loss.” 
Hawkins v. Appleby, 4 N. Y. Super. 
421, 428. (2) “Actions for damages 
will lie against a principal for the 
fraud of his agent committed in the 
course of his employment, and for 
his principal’s benefit. This doctrine 
obviously renders a firm liable in an 
action of damages for the fraud of 
one of its members, if committed 
by him in transacting the business of 
the firm, and for its benefit; but not 
otherwise.” Bartles v. Courtney, 6 


98 A third, per- 
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This lia- 


or prior to the 


Inds LEi-~3 19, 88s, 98) Swe L338 Tdwot 
Lindley Partn. § 163]. 

{b] Combined fraud of firm and 
member.—In a suit by their principal 
for an accounting, the members of a 
firm of real estate agents may be 
held jointly and severally liable to the 
principal for fraud, where the agency 
was with the firm, although some 
of the fraudulent, transactions were 
conducted personally by one of the 
members, the court refusing to stop 
and dissect each particular transac- 
tion for the purpose of ascertaining 
the fraud therein when the whole 
agency was tainted. National Sav., 
etc., Co. v. Sands, 44 App. (D. C.) 20. 

{c] Liability for fraud in organiz- 
ing corporation.—Where the members 
of a partnership organize a corpora- 
tion, all are responsible for the false 
and fraudulent representations and 
concealments of the others committed 
while engaged in promoting the en- 
terprise. Getty v. Devlin,254. N.* Y. 
403; Walker  v. Anglo-American 
es ete., Co., 72 Hun 334, 25 NYS 


32. 

{d] Mortgagee’s paying one part- 
ner, contra to another’s instructions, 
for wheat which had been mortgaged 
to secure latter’s note given for firm 
indebtedness, was not a fraud upon 
the maker because of exhausting the 
security, since the partner receiv- 
ing the money had, by virtue of the 
partnership relation, authority to re- 
ceive it. Harri v. Farmers’ Co.-op. 
Cow 69° Mont: 1149,° 223 2 109. 

Fraud as precluding partner’s dis- 
Marae in bankruptcy see Bankruptcy 

ol. 

88.. Strange.v  Bradner,//114 U.S. 
555, 5 SCt 1038, 29 L. ed. 248; Castle 
v. Bullard, 23 How. (U.S!) 172, 16 
L. ed. 424; Stewart v. Levy, 36 Cal. 


159; French v. Ryan, 104 Mich. 625, 
62 NW 1016; Wallace v. James, 5 
Grant ‘Ch. (Ont.) 162. 

$9... Strange iv. Bradner 114 0. 3S: 
555, 5 SCt 1038, 29 L. ed. 248. 

90. Stewart v. Levy, 36 Cal. 159; 
McNeely v. Haynes, 76 N. C. 122. 


Arrest of partners generally see 
infraes$ 507. 

91. Watson v. Hinchman, 42 Mich. 
27, 3 NW 2386. 


92. See cases supra notes 90, 91. 
93. Sherman y. Smith, 42 HowPr 
(N.. Y¥.) 198. But .see Woodruff v. 


WVallentine;, 19) Abb Pre SGN. Ys), 5938 
Hanover vy. Sheldon, 9 AbbPr (N. Y.) 
240 (both contra). 

94. Newman v. Richardson, 9 Fed. 
865, 4 Woods 81; Chester v. Dicker- 
son, 54 N. Y. 1,13 AmR 550; Andrews 
vi De. Forest, 22 App. Div. £32, 47 
NYS 1011; Hawley v. Tesch, 88 Wis. 
213, 59 NW 670. 

95. Ala.—McCarrell v. Hayes, 186 
PNY BIB Awa) Sh GRE 

1ll.—Schwabacker v. Riddle, 84 Ill. 
Bilt 

Ind. T.—Bartles vy. Courtney, 6 Ind. 
T. 379, 98 SW 1338. 

Mass.—Gray v. Allen 
337. 


Cropper, 1 


[§§ 366-367 


copartners cannot avail himself of the wrongdoing 
partner’s implied authority.°°® 

Money had and received. Where money has been 
obtained for the firm by fraud, the innocent copart- 
ners’ liability is for money had and received.t 
covery in assumpsit against the firm because of a 
partner’s fraudulent contract does not preclude the 
defrauded persons from also suing the individual 
partner in tort,” such partner being personally li- 
able therefor as in other eases of fraud;* 
one has rendered services to a partnership because - 
of a member’s fraudulent representations, the errant 
partner may be personally liable for compensation.* 

[§ 367] (b) As a Defense or Ground for Relief 
from Contract. Neither the fact, that the partners 
themselves were defrauded by their copartner’s act 
or representation in dealing with the third person,° 


Re- 


and if 


N. Y.—Taylor v. Thompson, 176 N. 
Y. 168, 68 NE 240 [aff 74 App. Div. 
320, 77 NYS 438]; Bienenstok v. Am- 
midown, 155 N. Y. 47, 49 NE 321. [rev 
11 Misc. 76, 29 NYS 593, 31 AbbNCas 
400, 32 NYS 1138]; Dounce v. Par- 
sons, 45 N.- Y. 180. 

Eng.—Hughes v. Twisden, 55 L. J. 
Ch. 481. 

[a] TIllustration.—W here one part- 
ner makes a false representation as 
to the financial standing of one of 
the firm’s customers, the other mem- 
bers are not answerable therefor un- 
less the representations are part of, 
and connected with, the firm’s busi- 


ness. Bartles v. Courtney, 6 Ind. T. 
379, 98 SW 133. 
96. Smith v. O’Dean, 132 Minn. 


361, 157 NW 508. 

97. See cases supra notes 94-96. 

98. Chester v. Dickerson, 54 N. Y. 
1, 13 AmR 550; Wrynn v. Pistor, 141 
App. Div. 104, 125 NYS 970. 

99. Poe v. Hillis, 99 Ga. 235, 25 SB 
246. Loftus, v. (ivy, ie Bex. -Civa A. 
701, 37 SW 766. 

1. Boardman v. Gore, 15 Mass. 
331; Manufacturers’, etc, Bank v. 
Gore, 15 Mass. 75, 8 AmD 83. 

{a] Where partner, by forgery, 
fraudulently obtains money for his 
firm, the copartners are liable there- 
for under the principle of money had 
and received to the firm’s’ use. 
Boardman v. Gore, 15 Mass. 331; 
Manufacturers’, etc., Bank v. Gore, 15 
Mass. 75, 8 AmD 83. 

2. Goldberg ws Dougherty, 39 N. 
Y. Super. 189; Morgan v. Skidmore, 
3 AbbNCas (N._ Y.) 92 [aff 55 Barb. 
263]; Ladd v. Lord, 36 Vt. 194. 

3. Jamestown Iron, etc, Co. v. 
Knofsky, 291 Pa. 60; 139 A 611. 

4 Gettins v. Hennessey, 60 Or. 
566, 120 P 369. 

{a] YZlustration.—Where plaintiff 
renders services to a company, which 
defendant knowingly misrepresents 
to be a corporation, of which he was 
treasurer, plaintiff can recover 
against defendant personally by 
showing that he entered the service 
of the company, relying upon de- 
fendant’s representations. Gettins v. 
Hennessey, 60 Or. 566, 120 P 369. 

{b] Fraud by one partner against 
the other held not to exist where the 
wife of the partner who had fur- 
nished the security for a firm note 
took an assignment of the note, after 
her husband had pledged the firm’s 
property as additional to the already 
adequate security,:and, in her subse- 
quent foreclosure*suit, waived her 
right to the security first pledged by 
her husband. Bowman vy. Sears, 63 
Cal. A. 235, 248) P 489. 

5. Colo.—Wasem v. Gray, 43 Colo. 
L407 9d Pao. 

La.—Seawell v. Payne, 5 La. Ann. 
255; Harrison v. Poole, 4 Rob. 193. 

N. J.—Renton vy. Chaplain, 9 N. J. 
Eq. 62. 

N. Y.—Sweet v. Morrison, 108 N. 
Y. 235, 8-NE 396; Dowdall v. Lenox, 
2 Edw. 267. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 367-870] 


nor the fact that such nonacting partners were free 
from moral responsibility,® is a defense to an action 
by the third person for relief from a fraudulent con- 
tract, unless the third person participated in, or was 
aware of, the perpetration of the fraud;’ but where 
the fraud would be a basis for an action by the 
defrauded party, it may be used by him as a defense 
when he is sued upon his obligation.® 

[§ 368] (4) Libel and Slander°—(a) Libel. In 
the absence of a statutory provision otherwise,*® all 
the partners may be liable for the pubheation of a 
libel by an agent! or a copartner within the scope 
of the firm’s business or for the furthering of part- 
nership purposes,'? even though the act be mali- 
cious;+* and such liability may include exemplary 
damages where the libel has been ratified by the 
partners.'* 

[§ 369] (b) Slander.t®° Generally, partners are 
liable for a copartner’s slanderous words spoken 
in prosecution of the firm’s business,’® the habil- 
ity being determined by the facts of the particular 
ease ;1* “bat it is otherwise where the words were 
not in furtherance of the firm’s business and were 
neither authorized nor ratified by the members.1® 
For slander by an agent, it has been held that neither 


Pa.—Meyran v. Abel, 189 Pa. 215,| Woodling v. 
42 A a 69 AmSR 806. 268, 17 NW 387. 
6. 
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Knickerbocker, 31 Minn. | 


[47 C.J.] 889 
the firm! nor the copartners?° are liable unless the 
slander was authorized or has been ratified; nor will 
a conspiracy between one partner and an ’ employee 
of the firm to slander a third person subject the 
other members to liability.?+ 

[§ 370] 4. Estoppel*??—a. To Deny Authority or 
Responsibility. In accordance with the rule that a 
member in a firm consents or holds out his eopart- 
ners as agents duly authorized to bind him and the 
firm by any transaction or contract coming within 
the scope of the partnership business conducted in 
the usual way,?* and with the rules relating to estop- 
pel in general,?* where a partner enters into a trans- 
action or makes a contract which is within the ap- 
parent scope of the authority which he is held out, 
or is permitted to hold himself out, as possessing, 
as agent for the firm in the ordinary course of the 
firm’s business, a copartner is estopped to deny his 
or the firm’s liability on such transaction or con- 
tract, as against a third person who has become a 
party thereto in reliance upon such apparent author- 
ity;°° and under this rule the partners may be held 
liable on a transaction or contract entered into by 
one who is not in fact a partner, but who has been 
held out as such;?° or one who has held himself out 


La.—Thompson v. Gosserand, 131 
ay 1056, 60 S 682. 


Iowa 45, 45 NW 403; Lindmeier v. 
Monahan, 64 Iowa 24, 19 NW 839. 

Mich.—Banner v. Schlessinger, 109 
Mich. 262, 67 NW 116. 

N. Y.—Bradner v. Strang, 89 N. Y. 
299; Griswold v. Haven, 25 N. Y. 595, 
82 AmD 380; Olmsted v. Hotailing, 1 
LeU eajlre 


N. D.—Brundage v. Mellon, 5 N. 
D. 72, 63 NW 209. 

Vt.—Ladd v. Lord, 36 Vt. 194. - 

Eng.—Moore v. Knight, [1891] 1 


Ch. 547; Rapp v. Latham, 2 B. & Ald. 
795, 106 Reprint 555; Blair v. Brom- 
ley, 5 Hare 542, 26 EngCh 542, 67 
Reprint 1026, 19 ERC 459 [aff/2 Phil. 
354, 22 EngCh 354, 41 Reprint 979]. 

7. Jones v. Draper, 26 Oh, Cir. Ct: 
785. 

8. Kilgore v. Bruce, 166 Mass. 136, 
44 NE 108; Thwing v. Clifford, 136 
Mass. 482; French v. Ryan, 104 Mich. 
625, 62 NW 1016; Mclwen y. Shan- 
non, 64 Vt. 583, 25 A 661. 

9. Liability for libel in general 
see Libel and Slander § 11 et seq. 

10. Goodrich v: Goldstein, 32 Ga. 
pee Sha Tis ; 

11. Duquesne Distributing Co. v. 
Greenbaum, 135 Ky. 182, 121 SW 1026, 
24 LRANS 955, 21 AnnCas 481. 

[a] Heirs of newspaper owner are 
not partners so as to render them 
liable for libel merely because of 
their receiving a part of the paper’s 
profits pending settlement of the es- 
tate. Palmer v. Item Pub. Co., 200 
Pa. 186, 49 A 756. 

Liability for acts for agents in 
general see infra § 394. 

12. Ala.—Atlantic Glass 
Paulk, 83 Ala. 404, 3 S 800. 

Ark.—RBarnett v. McClain, 153 Ark. 
325, 240 SW 415. 

Mass.—Lothrop | v. 
Mass. 471, 48 AmR 528. 

Minn.—Woodling v. Knickerbocker, 
31 Minn. 268, 17 NW 387. 


Con wwe 


Adams, H8 


Va.—Myers v. Lewis, 121 Va. 50, 
92 SE 988. 
[a] Libel not within course of 


business.—Where a partner in the 
furniture business puts signs upon 
repossessed articles stating that they 
were taken back from a named in- 
dividual because he would not pay 
for them, such,act may be outside the 
eourse of the partnership business. 


or exemplary damages in general see 
supra § 364 text and notes 71-73. 

15. Liability for slander in gen- 
eral see Libel and Slander § 11 et seq. 

16. Haney Mfg. Co. v. Perkins, 78 
Mich. 1, 43 NW 1073; Gordon v. Hy- 
man, 129 Misc. 351, 221 NYS 429. 

[a] TZllustration.—One partner is 
liable for slanderous’ statements 
made by a copartner to aid the firm’s 
business by preventing the party 
slandered from making sales of an 
article which the partnership is sell- 


ing. Haney Mfg. Co. v. Perkins, 78 
Mich. 1, 43 NW 1073. 

17, Gordon v.. Hyman, 129 Misc. 
sol, 220 NYS 429. 

18. Hendricks v. W. G. Middle- 


brooks Co., 118 Ga. 131, 44 SE 835° 
Wheless v. Davis, (Tex. Civ. A.) 122 
SW. 929. 

19. Duquesne Distributing Co. v. 
Greenbaum, 135 Ky. 182, 121 SW 
1026, 24 LRANS 955, 21 AnnCas 481. 

20. Duquesne Distributing Co. v. 
Greenbaum, supra; Garnett v. Atoka 
State Bank, 100 Okl. 2, 227. P 142. 

Partners’ liability for acts of 
agents in general see infra § 394. 

21. Wheless v. Davis, (Tex. Civ. 
A.) 122 SW 929. 

22. Estoppel: 
aa Ae see Estoppel 21 C. J. p 

05 


As to agents generally see Agency 
§§ 68-76. 

To allege or deny partnership in gen- 
eral see supra § 76. 

To deny existence of partnership by 
holding out see supra §§ 104-108 


23. See supra § 290 et seq. 

24. See Estoppel 21 C. J. p 1052. 

25. Ala._-Morris v. Samson First 
Nat. Bank, 162: Ala.) 301, 50 S 137; 


Alabama Fertilizer Co. v. Reynolds, 
WO Ada 497%. 85) Ala. 195 945 S639: 
Sprague v. Zunts, 18 Ala. 382. 
Cal.—Burritt v. Dickson, 8 Cal. 113. 
Colo.—Bond-Connell Sheep, ete, 
Co. v. Snyder, 68 Colo. 238, 188 P 740. 
Ill.——-Young v. Clapp, 147 Ill. 176, 
82) INE) £87. 385, NEV 372; Horne v.. In- 
graham, 125 Ill. 198, 16 NE 868: Wil- 
ey v. Stewart, 122 Ill. 545, 14 NE 835 
[atl 28. 01, JA. 236). 
Iowa.—Peck v. Lusk, 38 Iowa 93. 
Ky.—O’Connor v. Sherley, 107 Ky. 
105, BASING BUDE, weal Ikea by YRS. 


*By HENRY H. SKYLES (8§ 370-387). 


S.—Strang v. Bradner, 114 13. Lothrop v. Adams, 133 Mass. N. Y.—Hoeffler v. Westcott, 15 Hun 
SOLS DOO.) SCT 1038, 29 L. ed. 248;] 471, 48 AmR 528. 243. 
. Castle v. Bullard, 23 How. 172) 16 bt 14. Myers v. Lewis, 121 Va. 50) Oh.—Penfield v. Mason, 17 Oh. Cir. 
ed. 424. 92 SEH 988. Ctielos,, 9fOhy Cig. Decwolle 
Iowa.—Stanhope v. Swafford, 80 Partners’ liability for vindictive Pa.—Tams v. Hitner, 9 Pa. 441. 


Tex.—Bolding v. Bolding  CCive AD) 
200 SW 587 

Vt.—Kelton v. Leonard, 54 Vt. 230. 

Wash.—Matthies  v. Herth, ail 
Wash. 665, 72 P 480. 

Eng. —Smith v. Ure, 2 Knapp 188, 
12 Reprint 451. 
ieee C.—Gray v. McCallum, 5 B. C. 

[a] Rule applied to: (1) Pur- 
chases for firm. Alabama Fertilizer 
Co. v. Reynolds, 79 Ala. 497. (2) 
Bill of exchange put in circulation. 
Sprague v. Zunts, 18 Ala. 382: '(3) 
Bond and mor tgage sold by panther 
Hoeffler v. Westcott, 15 Hun (N. Y.) 
243. (4) Firm note given for money 
used by partner individually. Young 
v. Clapp, 147 Ill. 176, 32 NE 187, 35 
NE 372. 

{b] Mllustrations.—(1) Where the 
course of business is such as to in- 
duce an honest belief that a partner, 
professing to act for his firm, has 
authority to sign.the firm name to 
a note, the firm cannot impeach a 
note thus given to one taking it in 
faith of the existence of such au- 
thority. Kelton v. Leonard, 54 Vt. 
230. (2) Where two out of three 
partners give a note, in the name of 
the two, as a distinct firm, but the 
three, in the course of their business, 
induce the belief that such is their 
firm name, the three are liable as 
partners, on the note. Tams v. Hit- 
ner, 9 Pa. 441. (8) Where a partner 
in a drug firm, in inducing his sister 
to purchase vendor’s lien notes, acted 
for the benefit of the firm, his part- 
ner was estopped to ‘say that so far 
as he was concerned the sister did 
not acquire a vendor’s lien against 
Jland of the partnership. Bolding v. 
Bolding, (Tex. Civ. A.) 200 SW 587. 
(4) Where a partner, although he is 
entitled to be consulted and advised 
with as to purchases made by his 
copartner, without complaint accepts 
and settles for purchases made with- 
out consultation, he cannot, having 
waived the stipulation in numerous 
cases, insist on his rights in others. 
Bond-Connell Sheep, ete., Co. v. Sny- 
der. 68 Colo. 238, 188 P 740. 

26. Chicago’ Trust, ete, Bank vy. 
Kinnare, 174 Tll. 358, 51 NE 607; Peck 
v. Lusk, 38 Iowa 98; Feingold v. 
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as a partner may be held liable as such, although in 
So, also, estoppel to deny 
responsibility for a partner’s transaction or contract 
on behalf of the firm arises where the other partner 
or partners, with knowledge of the facts, acquiesce 
therein,?® as by accepting and retaining the benefits 
of the transaction or contract without objection.?® 
The partners are estopped to deny the validity of a 
firm transaction or contract, as against a third per- 
son who, by reason of the conduct or representations 
of one of the partners, is induced to act thereon to 
his prejudice;*° and in accordance with this rule, 


fact he is not a partner.”* 


Supovitz, 117 Me. 371, 104 A 697. 

la] Thus, where a partner leads a 
third person to believe that an agent 
with limited powers is also a partner, 
such person can rely on the agent’s 
authority to sell samples belonging 
to the firm. Feingold v. Supovitz, 
117 Me. 371, 104 A 697. 


he Cirella v.. Palmieri, 121 NYS 
[a] Thus, where a business is 


conducted in the name of P & Son, 
and this is with permission of P, and 
he represents himself to be @& part- 
ner, and in fact they have never been 
partners, he is estopped to deny lia- 
bility for debts contracted by the son 
in the firm name. Cirella v. Pal- 
mieri, 121 NYS 321. 

Estoppel by holding out as partner 
generally see supra §§ 104-108. 

28. . S.—Wilson v. Simmons, 270 
Fed. 84: Paxson v. Brown, 61 Fed. 
874,°10, CCA 135. 

UL .—Wiley v. Thompson, 23 Ill. A. 
499. 

La.—Thompson v. 
La. 1056, 60 S 682. 

Or.—Miller vy. Ashley, 271 P 596. 


Gosserand, 131 


Ss. D.—Jansen v. McNamara, 40 S. 
D. 155, 166 NW 6380. 

Tenn.—Nugent v. Allen, 95 Tenn. 
97,32, Sw 9. 

Tex.—-Risinger ‘v. Clark, (Civ. A.) 


246 SW 1092. 

[a] TIllustrations.—(1) A partner 
recognizing a chattel mortgage on 
the partnership property, executed by 
his partner, is estopped to, deny its 
validity. Richardson v. Lester, 83 
Ill. 55. (2) Where a partner fails to 
repudiate the signing of the firm 
name to a contract to furnish a rail- 
road right of way after he knows the 
promisee is performing the contract 
on the strength of the firm signature, 
he is estopped to deny that he au- 
thorized the firm name to be signed 
by his copartner. Risinger v. Clark, 
(Tex. Civ. A.) 246 SW 1092. 

{b] A partner, who for years has 
remained silent with reference to 
the character of the business done 
by the firm, is estopped to deny that 
his partner was acting within the 
scope of the firm’s business in pur- 
chasing and selling cotton. Thomp- 


son v. Gosserand, 131 La. 1056, 60 S 
682. 
[ce] Laches.—W here a partner 


consents to a decree offsetting a per- 
sonal judgment against him in fa- 
vor of an estate against a judgment 
in favor of the firm against such es- 
tate, he having apparent authority to 
do so, a failure of his partners to 
question such decree for two and 
one-half years after affirmance of an 
appeal therefrom, during which time 
he has become insolvent, so that the 
estate cannot collect its judgment 
against him, will estop his partners 
from claiming that he had no author- 
ity to consent to such set-off. Nu- 
gent v. Allen, 95 Tenn. 97, 32 SW 9. 
{dJ Noncommercial firm.—The fact 
that a firm composed of two partners 
is engaged in a noncommercial busi- 
ness does not prevent one partner 
being estopped to dispute the author- 
ity of the other partner to bind the 
firm by a transaction not within the 
scope of the firm business. Wilson v. 
Simmons, 270 Fed. 84. Character of 
partnership as controlling partner’s 
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Estoppel not 


udice.°? 
By judgment. 


authority generally see supra § 291. 
29. Ark.—Jones v. Graham, 94 

Ark, 443, 127 SW 720. 
Colo.—Bond-Connell Sheep, etc., 


Co. v. Snyder, 68 Colo. 238, 188 P 740. 

Ill.—Wiley v. Stewart, 122 Ill. 545, 
14 NE 835 [aff 23 Ill. A. 236]. 

Mo.—Dickey v. Adler, 143 Mo. A. 
326, 127 SW 5938. 

Ne Y.—Nichols v. Lane, 192 NYS 
362. 

Pa.—Enterprise Oil, ete., Co. v. Na- 
tional Transit Co., 172 Pa. 421, 33 A 
cae ue AmSR 746. 

C.—Salinas v. Bennett, 33 S. C. 
age, 11 SE 968. 

Tex.—Cain*@ity® Farmers’ Exch. v. 
Stintson, (Civ. A.) 258 SW 232. 

Bng.— Cragg We) LOLs aaeY .aseOOll. 
280, 20 EngCh 280, 62.Reprint 889. 

[a] Illustrations.—(1) A person 
cannot claim profits under a lease 
made by a firm, aS a partner there- 
in, and at the same time repudiate 
the lease because not joined in, or 
assented to, by him. Pnterprise Oil, 
etc., Co. v. National Transit Co., 173 
Pa. 421, 33 A 687, 51 AmSR 746. (2) 
A partner who shares in the profits 
of the firm business with knowledge 
that realty, held in the partnership 
name, has been mortgaged to secure 
advances which are used in the part- 
nership business, and shares in the 
proceeds, will not be heard, in an ac- 
tion to foreclose, to assert for the 
first time that his partner executed 
the mortgage without his authority, 
knowledge, or consent. Salinas v. 
Bennett, 33 S. C. 285, 11 SH 968. (3) 
Where a partner receives the result 
of his copartner’s fraud in converting 
a certificate of deposit belonging to 
a third person, he is estopped from 
denying liability, although he does not 
personally participate in the trans- 
action.. Dickey v. Adler, 143 Mo, A. 
326, 127 SW 593. (4) Where members 
of a partnership conducting a farm- 
ers’ warehouse business contract 
as trustees or managing partners to 
purchase certain land necessary to 
the conduct of the firm’s business, 
and the land purchased is used for 
the benefit of that business with the 
knowledge and the acquiescence, if 


not the affirmative approval, of the 
other. partners, such partners are 
estopped from claiming exemption 


from liability as equal partners with 
those who purchased the property. 
Cain City Farmers’ Exch. v. Stintson, 
CRex i Cive Ao) LOS pho. | Zoe. (5) 
Where, after confirmation of a mort- 
gage foreclosure sale has been re- 
fused, the purchase price is returned 
to one of the members of the purchas- 
ing firm during the continuance of 
the partnership, the other partner 
cannot thereafter insist that the 
money be paid over to him for his in- 
dividual benefit, and at the same time 
claim that the sale be confirmed. 
Jones v. Graham, 94 Ark. 443, 127 SW 
720. (6) Where timber sold to a 
partnership was to be cut within a 
year, and eight dollars per thousand 
feet was to be paid and applied on'a 
partnership note given therefor, and 
one partner, with the other’s acquies- 
eence, entered and removed the re- 
maining timber after expiration of 
the year, and the note was reduced 
by application of payments for the 


where notice is given by each of two partners to a 
third person not io make payment, under a contract, 
to the, other partner, the firm is estopped to claim 
damages by reason of a failure to make payment 
to either partner.?+ 


arising. Such estoppel, however, 


does not arise in favor of a third person who has, 
or is charged with, knowledge of the partner’s want 
of authority to enter into the transaction or contract 
and who accordingly has not been misled to his prej- 


Where the recitals in a judgment 


timber cut by him, his copartner, hav- 
ing accepted these benefits, cannot be 
heard to say that the acts from 
which they resulted were done with- 
out authority. N*chols v. Lane, 192 
NYS 362. 

Ratification by. ‘acquiescence or ac- 
ceptance of benefits see infra §§ 3877, 
378. 


French v. Rowe, 15 Iowa 563; 
Coleman v. Pearce, 26 Minn. 123, 1 
NW 846; Stettheimer v. Tone, 114 
Noyes 00, 22 INE 10n8: 

[a] Tllustrations.—(1) Represen- 
tations by a member of the firm to 
the payee and indorsees of the notes 
of the firm, without knowledge that 
the notes are tainted with usury, that 
the debt represented by the notes is 
all right and will be paid promptly, 
are binding on the firm, and estop 
them from setting up usury in de- 
fense to a suit on the notes. French 
v. Rowe, 15 Iowa 563. (2) Where one 
knew of a signature made for his firm 
by one of the members thereof to an 
undertaking at the time, and direct- 
ed its delivery, he cannot afterward 
object to the use of the firm name. 
tee v. Claflin, ee Barbs GN He) 

6 

31, Markee v. 270 
Pannssia lis. ALs5 9), 

[a] Whus, where each of two part- 
ners who had a contract with a city 
notified the city not to deliver a war- 
rant for money earned under the con- 
tract to the other partner, the part- 
ners and the firm are estopped to 
claim that the city could have safely 
delivered the warrant to either part- 
ner, and they cannot recover from 
the city damages occasioned by their 
failure to complete the work as a re- 


30. 


Pian. 


sult of their lack of funds. Markee 
v. Philadelphia, 270: Par- 33%, L213) A 
359. 

32. ama Fertilizer Co. 


v. Reynolds, 85 Ala. 19, 4 S 639. 
Cal.—Burritt v. Dickson, 8 Cal. 113. 
Mo.—Farmers’ Sav. Bank v. Taylor, 

(A.) 281 SW 139. 
Oh.—Morgenthaler v. Cohen, 103 

Oh. St. 328, “132 NE 730. 

Tex. __Perfected Curing). etc. Col w: 
Winfield First Nat. Bank, (Civ. A.) 
266 SW 864 [rev on other grounds 
(Commn., A.) 280° SW 737]. 

j ational Exch. 

Bank, 101 Va. 111, 43 SE 203. 
Wash.—Gordon v. Marburger, 109 

Wash. 496, 187 P 354, 9 ALR 369. 

[a] Illustrations.—(1) A member 
of a partnership is not estopped from 
denying liability on a note executed 
by the partnership to take up the in- 
debtedness of a company whose lia- 
bility the partnership has assumed, 
where the making of such note was 
not within the scope of the business 
of the partnership,#ind the payee was 
chargeable with, knowledge thereof. 
Perfected Curing, ete., Co. v. Winfield 
First Nat. Bank, (Tex. Civ. A.) 266 
Sw 864 [rev on other grounds 
(Commn.-7AS)) 280 “Siw. Tevaier. (2) ane 
lender to the working member of a 
nontrading partnership formed _ to 
raise potatoes on leased land is with- 
out right to say, as against the rights 
of the inactive member, that he was 
led to believe that the working mem- 
ber was the sole owner of the pota- 
toes, with absolute right to borrow 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


= 
es" 


§§ 370-372] 


against a partnership, confessed by one of the part- 
ners, show that he had special authority to do so, 
the other partners are estopped, in an action on 
the judgment, to deny the truth of such recital.?* 

[§ 371] b. To Assert or Deny Title. 
member or members of a partnership are estopped 
to assert title to firm property conveyed or disposed 
of by a copartner, where they have enabled him to 
deal with the property as one authorized to pass a 
perfect title thereto,*+ or where they have acquiesced 
i such a conveyance of the property;*® and such 
estoppel may arise, even though the partner disposes 
of the property as his individual property.*® A firm 
is estopped to assert title to property which a partner 
represents belongs to a third person, in whose pos- 
session it is at the time, and which is purchased by 
another in reliance on such representation;?* and 
if the property is taken by the firm in replevin, it 
is liable therefor to the purchaser.’ 
ner, however, is not estopped by representations or 
_ transactions of his copartner, as to the title of prop- 
erty of which he was ignorant and for which he is 


in no way responsible.*® 


Individual property. A partner whose individual 
property is included in that conveyed by a partner- 
ship deed will be estopped, by his signature there- 
to, to set up title in himself, where the purchaser, 


money and secure payment by mort- 
gaging the crop, where the inactive 
member has done no act tending to 
conceal the existence of the partner- 
ship relation, while there were facts 
putting the lender on inquiry as to 
the probability of the inactive mem- 
ber being interested in the crop. Gor- 
don v. Marburger, 109 Wash. 496, 187 
P 354, 9 ALR 369. (8) Where a ne- 
gotiable note is made by a firm pay- 
able to one of its members, and the 
payee’s name is indorsed on the note 
without his knowledge or consent, 
by another member of the firm, and 
the note is discounted for the firm and 
the money placed to its credit, the 
payee-member of the firm is not es- 
topped to deny his liability on the 
note, either as joint maker or as in- 
dorser, since the form of the note is 
itself notice of a restriction on the 
powers of the other members of the 
firm to negotiate the note without the 
indorsement or consent of the payee- 
member, especially where the party 
discounting the note knows that the 
payee in his individual capacity has 
theretofore been simply an accommo- 
dation indorser of the firm. Petty- 
john v. National Exch. Bank, 101 Va. 
111, 438 SE 203. 

[b] Merely holding out hope that 
there will be sufficient property to 
take care of a chattel mortgage exe- 
cuted by a partner does not estop a 
copartner from denying liability. 
Farmers’ Sav. Bank v. Taylor, (Mo. 
A.) 281 SW 139. 

335, Illiott, vi. Holbrook,, 33’ Ada. 
659. ; 
Estoppel to deny validity of judg- 
ment by confession generally see 
Judgments § 330. 

Judgment by confession against 
partnership generally see supra §§ 
357-360. 

34. Cross v. Weare Commn. Co., 
153 Ill. 499, 38 NE 1038, 46 AmSR 902 
[aff 45 Ill. A. 255]; Moran v. Palmer, 
13 Mich. 367; Spencer v. Jones, (Civ. 
A) <4, SW. 665, 29 [rev on. other 
grounds 92 Tex. 516, 50 SW 118, 71 
AmSR 870]. j 

[a] Illustration.—A partner who 
declares, at the time a mortgage is 
given by his copartner upon the firm 
property, that such copartner owns 
the title and that he has no interest 
in it, is estopped to question that 
such mortgagé conveys the entire 
interest, and a judgment creditor hav- 
ing notice is bound by such estoppel. 


PARTNERSHIP 


The other 


tions.*? 


tract.4% 
One _ part- 


Cross v. Weare Commn. Co., 153 Ill. 
499, 38 NE 1038, 46 AmSR 902 [aff 
450 TDLatAs, 255]. 

35. Paxson v. Brown, 61 Fed. 874, 
10 CCA 135; Johnson v. Schenck, 13 
By) Gais2 *Now'7, 412,71 Cinch Bul’ (Oh?) 
374; Davies v. Atkinson, 25 Ill. A. 260 
[aff 124 Ill. 474, 16 NE 899, 7 AmSR 
373]; Humble v. Stewart-Greer Lum- 
ber Co., 156 La. 121, 100 S 243; Pat- 
ton ~w.) Barnett, 12 Wash. 576; 41 P. 
Kale 

[a] Illustrations.—(1) Where a 
silent partner stands by and permits 
a bona fide purchaser of firm prop- 
erty from his copartner to take pos- 
session of the property, he is estopped 
from claiming any interest. Patton 
v. Barnett, 12 Wash. 576, 41 P 901. 
(2) Where certain land bought in the 
name of the partnership is sold on 
account of the firm by one partner, 
the other having knowledge thereof 
and knowing of an adverse claim of 
ownership, but not asserting his 
claim, his heir is estopped to claim 
the property by inheritance. Hum- 
ble v. Stewart-Greer Lumber Co., 156 
La. 121, 100 S 248. 

{b] Assignment.—A partner in 
whose name title to lands bought by 
the firm was taken for conveyance is 
estopped, by long acquiescence in an 
assignment by the firm for the benefit 


of creditors conveying such land, to. 


assert a claim thereto for noncom- 
pliance with the local assignment 
laws, where the assignment is good 
at common law. Paxson y. Brown, 61 
Fed. 874, 10 CCA 135. 

[e] Conveyance of trade-marks.— 
Letters by a partnership to purchas- 
ers of part of its business, showing 
its knowledge and assent to the use, 
by such purchasers,.of certain trade- 
marks previously conveyed to them 
by one member of the firm alone, es- 
tops the other partner to’set up that 
the latter had no power individually 
to convey trade-marks used by the 
firm. Johnson v. Schenck, 13 F. Cas. 
Ne., 7,412,. 1. CineLBul (Oh.) 374. 

36. Matney v. Ironton Lumber Co., 
186 Ky. 813, 218 SW 245; Wocke v. 
Lewis, 124 Mass. i, 26 AmR 631. 

In payment of individual debts see 
infra § 372. 


ke Wanner v. Winters, 33 Ill. A. 
149. 
38. Wanner v. Winters, supra. 


Replevin generally see Replevin [34 
Cye 1342]. 
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under the circumstances, is justified in believing that 
it is included in the sale.*° 
treat certain property as a partnership asset, a part- 
ner who, on dissolution of the partnership, sells his 
interest in the partnership property to his copartner, 
will be estopped, upon his subsequent purchase of 
the property from the original owner, to deny part- 
nership ownership thereof.** 

[§ 372] c. As to Individual Acts or Transac- 
The other partner or partners may become 
estopped to deny that a particular transaction en- 
tered into by a copartner individually is that of the 
firm, where their conduct has led the other party 
to the transaction to act upon the understanding 
that it is a partnership transaction,*® or where all 
the members of the firm, with full knowledge of the 
facts, consent to it as a firm transaction or con- 
The partner who enters into such a trans- 
action is estopped to deny his authority to do so;*° 
and where in entering into such transaction he in- 
duces the third person to believe that it is a firm 
transaction, he is estopped to deny that it is so.*® 

Payment of individual debts.*? 
partner or partners have held a copartner out as 
having authority to deal with firm property as his 
own,*® or, with knowledge of the facts, have ac- 
quiesced in his acts in so doing, they are estopped to 


Where the partners 


Where the other 


39. Williams v. Lewis, 115 Ind. 45, 
17 NE 262, 7 AmSR 403; Andrews v. 
Clark, 5 Nebr. (Unoff. )361, 98 NW 
655; Matter of Ryan, 70 Hun 164, 24 
NYS 273 [aff 141 N. Y. 550 mem, 36 
NE 343 mem]. : 

40. Newsome v. Brazell, 118 Ga. 
547, 45 SE 397. 

[a] Rule applied to mortgage.— 
The surviving partner of a firm, 
which had executed a mortgage on 
land occupied by them as, tenants in 
common, is estopped from asserting 
that it is individual property. Rob- 
erts v. Oliver, 46 Ga. 547. 

41. Carey v. Wilsey, 108 ‘Wash. 
679, 185 P 600. ) 

Dissolution of partnership general-. 
ly see infra § 757 et seq. 

42. Firm liability as to individual 
acts or transactions generally see 
supra §§ 301, 302. 

43. Newsome vy. Brazell, 118 Ga. 
547, 45 SE 397; Gormley v. Hartray, 
2 E AY, ALS. 


44, Stewart v. Brubaker, 112 Ill. 
A, 408. 
45. Morris v. Samson First Nat. 


Bank, 162 Ala. 301, 50 S 1837; Louisi- 
ana Mut. Ins. Co. v. Walters, 25 La. 
Ann. 560. 

[a] Rule applied.—A partner at 
whose instance the firm bookkeeper 
drew an overdraft for the partner’s 
individual debt was estopped to deny 
the bookkeeper’s authority as against 
the bank which paid the check. Mor- 
ris v. Samson First Nat. Bank, 162 
ALawsOds, 50! ss ls 

46. White Mountain Bank v. West, 
46-Me. 15; Hanson v. Wirtz, 52 N. D; 
604, 204 NW 672. 

[a] Tllustration.—Where a_ part- 
ner, in purchasing property, so con- 
ducts himself as to lead the vendor 
to suppose that he is acting for the 
firm, he is thereby estopped, as 
against such vendor, from claiming 
that the sale was made to him alone. 
re Mountain Bank v. West, 46 Me. 

9) 


[b] A partner who assumes to - 
convey the good will of the business, 
and who agrees not to reéngage in 
business within a limited territory 
for a limited time, is precluded from 
asserting lack of authority as part- 
ner to dispose of the good will of 
business as a justification for violat- 
ing the contract. Hanson v. Wirtz, 
52 N. D. 604, 204 NW 672. 

47. Generally see supra §§ 337, 338. 

48. See supra § 371. 
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dispute a transaction in which he transferred firm 
property in payment of his individual debt.*® 
an estoppel, however, does not arise as against a 
partner who had no knowledge of such misappropria- 
tion of firm property;°° and furthermore the part- 
ner without knowledge is under no duty, relative to 
the person whose debt is thus discharged, to exer- 
cise diligence in keeping informed as to partner- 
ship transactions,°! nor is he estopped from asserting 
his rights in the premises simply because he has 
failed to avail himself of his opportunities to know 
that his partner was misapplying the partnership 


assets.°? 


[§ 373] 5. Ratification®’—a. 


into on behalf of the firm.®° 


49. Miller v. Yates, 171 Ark. 958, 
287 SW 179; Davies v. Atkinson, 25 
Til. A. 260 [aff 124 Ill. 474, 16 NE 899, 
7 AmSR 373]; Locke v. Lewis, 124 
Mass. 1, 26 AmR 631; Morgenthaler 
v. Cohen, 103 Oh. St. 328, 132 NE 730. 

[a] Illustration.—Where a _ part- 
nership so intrusts goods of the firm 
to a member thereof as to enable him 
to deal with the goods as his own, 
and to induce the public to believe 
them to be his own, and he disposes 
of them in payment of his individual 
debt to one who receives them in good 
faith and without notice that they 
are the goods of the firm, the sale 
is valid against the partnership and 
its members. Locke y. Lewis, 124 
Mass. 1, 26 AmR 631. 

[b] Assignment of chose in ac- 
tion.—The fact that one partner is 
permitted to hold in his own name a 
nonnegotiable chose in action owned 
by the partnership will not estop the 
firm from asserting its right thereto, 
where the sole consideration of the 
assignment of the nonnegotiable 
chose in action was an antecedent in- 
dividual debt of the assignor; but 
that faet will estop the partnership 
as to an assignment made in consid- 
eration of subsequent loans and ad- 
vancements to such assignor. Mor- 
genthaler v. Cohen, 103 Oh. St. 328, 
132 NE 730. 

50. Murphey v. Bush, 122 Ga. 715, 
50 SE 1004; Warder v. Sweetser, 32 
Ill. A. 567; Williams v. Lewis, 115 
Ind. 45, 17 NE 262, 7 AmSR 403. 

51. Murphey v. Bush, 122 Ga. 715, 
50 SE 1004. 

52. Murphey v. Bush, supra. 

53. Ratification of particular acts, 
contracts, or transactions see passim 
supra §§ 308-363. 

54. See Agency §§ 77-146. 

55. Fillaus v. Greenfield, 39 S. D. 
226, 164 NW 63. 

56. See generally supra §§ 370- 


372 
57. See supra §§ 290-295, 308. 
58. Lichenstein v. Murphree, 9 Ala. 


A. 108, 62 S 444; Lewin v. Barry, 15 
Colo. A. 461, 63 P 121; Cook v. Taylor, 
9 Ky. Op. 358; Buffalo Commercial 
Bank v. Warren, 15 N. Y. 577. 

Effect of ratification generally see 
infra § 379. 

59. Mathis v. Taylorsville Bank, 
106 SW 1174, 32 KyL 807 [den reh 


In General. 
principles and rules relating to the ratification of 
unauthorized acts of agents in general®* apply to un- 
authorized acts or contracts of a member of a part- 
nership, when acting as its agent.°° 
with such principles and rules, in the absence of 
estoppel,°* a contract or transaction entered into 
without authority on a matter without the usual 
scope of the partnership business cannot be enforced 
against the firm or other partners,®’ unless it is 
ratified by the other partners.;,°* and, as a general): 
rule, such ratification can be made only where the 
unauthorized transaction or contract was entered 


PARTNERSHIP 
Such 


tion.®? 


ation.®® 


The 


In accordance 


Ratification in part.®° 
tion must be either repudiated or ratified as a 
whole;*! and if a partner ratifies a part of a single 
transaction he thereby ratifies the whole transac- 
But ratification of part does not ratify a 
separable transaction or contract of which the rati- 
fying partner was ignorant at the tim 

New consideration. 
cies,°* a new consideration is not necessary to sup- 
port a ratification of an unauthorized partnership 
contract which was based upon a sufficient consider- 


[§ 374] b. Who May Ratify.°° 
the unauthorized act or transaction of one partner 
may be made by another partnersor partners,®’ un- 
less the act or transaction is suchthat they could not 
have authorized it originally.°*. But one partner 
alone cannot ratify a transaction which has been 
entered into by himself.®® 

Acts of agent. 
person done on behalf of a firm for which he is 
acting as agent may be ratified by one of the mem- 
bers of the firm,7° unless, under the articles of part- 
nership, the management of the firm is intrusted to 
a committee or board of managers, in which ease the 
assent must be given by them or some of them pur- 


[§§ 372-874 


The unauthorized transac- 


e838 


As in the case of other agen- 


Ratification of 


The unauthorized acts of a third 


suant to the authority delegated to them by the 


105 SW 157, 32 KyL 200]; Cook 
v. Taylor, 9 Ky. Op. 358; Holmes v. 
Kortlander, 64 Mich. 591, 31 NW 532; 
Peterson v. Armstrong, 24 Utah 96, 
66 P 767; Gutheil v. Gilmer, 23 Utah 
84, 63 P 817; Fraser v. Sweet, 13 
Man. 147, 2 BRC 254. 

[a] A transaction not strictly 
partnership business, if entered into 


in the interest of the firm, may be 
ratified. Holmes v. Kortlander, 64 
Miehi 25 Siero INOW omen 
fogs See generally Agency §§ 99, 

61. Cheeseman v. Sturges, 19 N. Y. 
Super. 520. 

62. Porter v. Wilson, 113 Ind. 350, 
15, NE 676. 

63. Love v. Payne, 73 Ind. 80, 38 


AmR 111. 

[a] Illustration.— Where a manag- 
ing partner contracts with a third 
person that ift the latter will buy the 
interest of a retiring partner and pay 
the balance due on such partner’s 
share of the capital stock he shall 
have a certain interest in the’ part- 
nership free from all liens, the fact 
that the other partners receive such 
third person into the firm and take 
the money which he puts into it does 
not amount to a ratification of the 
stipulation guaranteeing title of 
which they were ignorant at the time. 
tee Vv. Payne, 73 Ind, 80, 338° AmR 


64. See Agency § 101. “ 
65. Me.—Foster v. Fifield, 29 Me. 
136. 


N. Y.—Buffalo Commercial Bank v. 
Warren; 15 Ne Y. 57%. 

Oh.—Mack v. Fries, 5 Oh. Dec. 
(Reprint) 174, 3 AmLRec 885. 

Can.—Scott v. New Brunswick 
Bank, 23° Cans S.2@2 207. 

N. W. Terr.—Gray v. Tierney, 4 
MNenr. Tua doo. 

But see Jacobs v. Curtis, 11 LegInt 
(Pa.) 27 (where a person loans money 
to a managing partner with knowl- 
edge that he is amply provided with 
funds for partnership purposes, and 
that the money loaned is not needed 
for such purposes, a subsequent 
promise by the firm to pay, without 
any new consideration, will not bind 
tis 

{aJ] TIllustration.—Where a_ part- 
ner indorses his own note with the 
firm name, for his own exclusive ben- 


efit, without authority from his co- 
partner, and the indorsee takes the 
note with full knowledge of the facts, 
an independent consideration is not 
required to support a subsequent rati- 
fication .aand promise by the second 
partner to pay the note. Buffalo 
Commercial Bank y. Warren, 15 N. 
NG, ST ~ 

aoe Generally see Agency §§ 89, 

67. U.S. v. Turner, 28 F. Cas. No. 
16,547, 2 Bond 379; Rumsey v. Briggs, 
USO Nee Ye, 823, 64) NIE 6929s SCOLumive 
Bandy, 2 Head (Tenn.) 197. And see 
cases passim infra §§ 375-378. 

68. Blake v. St. Louis Third Nat. 
Bank, 219 Mo. 644, 118 SW 641. 

[a] Thus the manager of a private 
bank conducted by a_ partnership 
cannot ratify a note given by a part- 
ner in the firm name to pay his indi- 
vidual debt. Blake v. St. Louis Third 
Nat. Bank, 219 Mo. 644, 118 SW 641. 

69> Casey. Va, Carver =42). Til 225 
Blake v. St. Louis Third Nat. Bank, 
219 Mo. 644, 118 SW 641. 

{a] Tliustrations.—(1) A partner 
who has given the firm’s note to pay 
his individual debt cannot alone rati- 
fy it so as to make it binding on the 
firm. Blake v. St. Louis Third Nat. 
Bank, 219 Mo. 644, 118 SW 641. (2) 
Ratification of a partner’s unauthor- 
ized act in applying partnership funds 
to the payment of his individual debt 
cannot be inferred simply from the 
fact that the partner owing the mon- 
ey agreed to allow an indebtedness of 
his own as a credit on an indebted- 
ness of his creditor to the firm, un- 
less the other partners knew of, and 


assented to, such arrangement. Ca- 
sey v. Carver, 42 Ill. 225. 

70. Odiorne v. Maxcy, 13 Mass. 
178; Lyell v. Sanbourn, 2 Mich. 109; 


Bank of North America v. Embury, 
33° Barb. SN. Y.) 323, 21 HowPr 14> 
Forbes v. Hagmant 75 Va. 168. 

[a] Ratification held sufficient.— 
In an action for malicious and false 
imprisonment brought against part- 
ners the failure of one of the part- 
ners, on being told by their agent 
of the latter’s act in having plaintiff 
arrested, to make any inquiry as to 
the grounds of the arrest, or to take 
steps for the relief or discharge of 
plaintiffs, constitutes ratification of 
the agent’s act by the partners. 
Forbes v. Hagman, 75 Va. 168. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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fhager ine 


[§ 375] c. Knowledge of Facts. 
rule, in order that the ratification may be valid and 
binding, the ratifying partner or partners must have 
had knowledge of all the material facts at the time 
or they must have had notice 
of such facets as would put a reasonably prudent man 
on inquiry, which if pressed with reasonable dili- 
gence would result in knowledge of the facts.*® 
each partner is presumed to know what appears up- 
on the partnership books,** where an entry is made 
in such books of a transaction which was beyond 
of the partnership business, after the 
lapse of a reasonable time each partner will be pre- 
sumed to have knowledge thereof in support of a 
ratification;*® but this presumption is not conclu- 
sive and may be repelled by any circumstances which 


2 


of the ratifieation,*? 


the seope 


tend to show the contrary.‘® 
Deliberate ratification.’7 


The mere fact that the 


PARTNERSHIP 
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tain details does not prevent a ratification where it, 


As a general’ 


such details.78 


As 
eral. 


under-seal.*# 


Knowledge of legal effect.’° 
partner has knowledge of all material facts, his igno- 
rance of the legal effect of such facts does not affect 
the ratifieation.®° 

[§ 376] d. Manner of Ratification®'—(1) In Gen- 
Ratification of a partner’s unauthorized act 
or transaction may be either express or impled,*? 
and if express it may, as .a general rule, be by 
parol,®* in some jurisdictions, even of an instrument 
Thus, where the ratifying partner has 
knowledge or notice of the material facts,*® ratifiea- - 
tion may be implied from any acts, words, or ¢on- 
duet on his part which reasonably tend to show an 


is apparent that they adopt the transaction in its 
entirety without caring about, or being troubled with,, 


Tf the ratifying 


intention to ratify a copartner’s unauthorized act, 


ratifying partners are without knowledge of cer- 


tee Odiorne y. 13 Mass. 

72. Ark.—Baker-McGrew Co. _v. 
Union Seed, ete., Co., 125 Ark. 146, 
188 SW 571; Johnson v. Wynne, 76 
Ark. 563, 89 SW 1049. 

Ga. Sargent vy. Henderson, 79 Ga. 
268, 5 SE 122. 

Til_— Gray Vv. Ward, 18 Ti 323 

Ind.—Love v. Payne, 73 Ind. 
38 AmR 111. 

Iowa.—Egegleston v. Mason, 84 Iowa 
630, 51 NW 1. 

La.—Smith v. Kemper, 4 Mart. 409, 
6 AmD 708. 

Mich.—Holmes v. Kortlander, 64 
Mich. 591, 31-NW 532. 

N: Y.— Hayes v. Baxter, 65 Barb. 
181; Wheeler 13 NYS 
640. 


N. C.—Aycock Supply Co. v. Wind- 
ley, 176 N. C. 18, 96 SE 664. 

‘Or.—Nicolai- Neppach Co. Vv. 
Abrams, 116 Or. 424, 240 P 870. 

Pa.—Miller  v. Royal Flint Glass 
Works, 172 Pa. 70, 33 A 350 

Sac: Young, 5 Sel Aryl 
8 SE 695, 3 LRA b2t. 

Utah. — Peterson v. Armstrong, 24 
Utah 96, 66 P 767. 

Va.—Broudy-Kantor Co. v. Levin, 
135 Va. 283, 116 SE 677, 32 ALR 249. 

[a] 
be no ratification of one partner’s 
payment of an individual debt with 
partnership funds or assets, without 
its consent, where the other partners 
had no notice or knowledge of the im- 
proper payment. Baker-McGrew Co. 
v. Union Seed, etc., Co., 125 Ark. 146, 
188 SW 571; Hayes v. Baxter, 65 
Barb. (N. Y.) 181. (2) Where a part- 
ner indorses paper in the partnership 
name to raise funds for himself or for 
a third person, and the bank dis- 
counting the paper enters the amount 
to the credit of the partnership, and 
afterward it is drawn out on checks 
of the partnership signed by the part- 
ner who was not a party to the trans- 
action, the execution of such checks 
without notice that the funds were 
raised on the partnership credit or by 
an indorsement in the partnership 
name will not amount to a ratifica- 
tion. American Exch. Nat. Bank v. 
Georgia Constr., etc., Co., 87 Ga. 651, 
13) SB 5.05 

[b] Use of seal. (1) A partner 
cannot be charged with the ratifica- 
tion of a firm note sealed by another 
partner, where it does not appear that 
he knew he was ratifying a sealed 
note. Aycock Supply Co. v. Windley, 
176 N. C. 18, 96 SE 664. (2) Acknowl- 
edgment of liability by a partner on 
a firm note executed under seal is not 
a ratification, unless he knows at the 
time that the note is under seal. Hull 
ve Youngs, 307. C. 121, 8 SE: 695, 3 
LRA 521. 

[ec] A promise by a partner to pay 
his part of a note signed in the firm 
name, and containing a warrant for 


Maxcy, 


80, 


v. Timpson, 


Illustrations.—(1) There can’ 


the confession of judgment, is evi- 
dence of knowledge by him of the 
existence and nature of the note, and 
of assent to it in the form in which it 
stood. Miller v. Royal Flint Glass 
Works, 172 Pa. 70, 33 A 350. 

{d] Knowledge held insufficient.— 
The mere knowledge on the part of a 
firm that one of its members has giv- 
en a firm note does not imply knowl- 
edge on their part that the note was 
given by one of the partners in fraud 
of his associates, and until such 
knowledge of the fraud is brought 
home to them, the firm cannot be held 
to have _ ratified the transaction. 
Hayes v. Baxter, 65 Barb. (N. Y.) 181. 

Generally see Agency §§ 93-98. 


73. Ark.—Baker-McGrew Co. _ vy. 
Union Seed, ete., Co., 125 Ark. 146, 
188 SW 571. 


Ga.—Sparks v. Flannery, 104 Ga. 


323, 30 SE 823; Sibley v. American 
Exch. Nat. Bank, 97 Ga. 126,-25 SHE 
470; Sargent v. Henderson, 79 Ga. 
ae 5 SH 122. 
ae Y.—Hayes v. Baxter, 65 Barb. 
yf 
S. -D.—Grifiing v. Dunn, 23 S. D. 


141, 120 NW 890, 20 AnnCas 579. 
Utah.—Gutheil v. Gilmer, 23 Utah 
84, 63 P 817. 
Va.—Broudy-Kantor Co. v. Levin, 
135 Va. 283, 116 SE 677, 32 ALR 249. 
Eng.—Marsh v. Joseph, [1897] 1 
Chis 2132 
[a] In Alabama it has been held 
that a partner’s ratification of a note, 
containing waiver of exemptions and 
provision for attorney’s fees, cannot 
rest upon constructive knowledge or 


on imputation of knowledge from 
mere notice. Parnell v. Farmers’ 
292, 77 S 


Bank, etc., Co., 16 Ala. A. 
442. 


74. See infra § 538. 

752° in re WNorrisy 1s) Hi Cas, No, 
10,3802, 2 Hask. 19; Sparks v. Flan- 

104 Ga. 323, 30 SE 823. 
Was: Bank v. Binney, 28 F. 
Cas. No. 16,791, 5 Mason 176 [aff 5 
Pet. 529, 8 L. ed. 216]. See generally 
infra § 538. 

77. See generally Agency § 98. 
aaen Carter v. Pomeroy, 30 Ind. 

79. See generally Agency § 95. 

80. Miller v. Royal Flint Glass 
Works, 172 Pa. 70,33 A 350; Chen- 
ault v. Honaker, (Tex. Civ. A.) 261 
SW-825, 826 [cit C. Jf.]. 

[a] Thus ignorance of law does 
not generally qualify the effect of 
an act done with knowledge of all the 
material facts, and hence does not re- 
lieve partners ratifying, by acquiesc- 
ing in the execution of a note by a 
copartner, from liability thereon. 
Chenault v. Honaker’ (Tex. Civ. A.) 
261 SW 825. 
eer Generally see Agency §§ 103- 
ov. 

82. Ala.—Ellis v. Allen, 80 Ala. 
515,527 S 676% 9Parnell’ ‘vy. Parmers’ 


contract, or transaction,®® even though he disclaims: 


Bank, etc., Co., 
442 


16 Ala. A, 292, 77%, S 
gg oth Bissell vy. King, (A.) 267 P 


Rae ree v. Adams, 92 Ga. 350, 17 
oa Hees ve Dodge) 2a As 

Ky. —Mathis v. Taylorsville Bank, 
106 SW 1174, 32 KyL 807. 3 
La. 


La.—Stewart v. Caldwell, 
Ann. 419. 


Mass.—Woodward v. Winship, 12 
Pick. 430. 
Mich.—Holmes v. Kortlander, 64 


Mich, 59. 30 IN We Seize 
Mo.—Farmers’ Sav. Bank v. Taylor, 
oe 281 SW 139. 

Y.—Hardin v. Dolge, 46 App. 
Div, 416, 62 NYS 7535 Gansevoort Vv. 
Williams, 14 Wend. 133. 

Pa.—Hodenpuhl v. Hines, 160 Pa. 
466, 28 A 825. 

Tenn.—Hatton v. Stewart, 2 Lea 
233; Evans v. Buckner, 1 Heisk. 291; 
Ferguson v. Shepherd, 1 Sneed 254. 

Tex.—Hatchett v. Sunset Brick, 
ete., Co, (Crv.. AD 99 SW £74: 

Utah.—Guthiel v. Gilmer, 27 Utah 
496, 76 P 628. 

Vt.—Flint v. Hureka Marble Co., 
Dor Mae 669; Waller v. Keyes, 6 Vt. 

dia 

[a] Rule applied to ratification of: 
(1) Chattel mortgage. Farmers’ Sav. 
Bank v. Taylor, (Mo. A.) 281 SW 
139. (2) Note in firm name for in- 
dividual debt. Gansevoort v. Wil- 
liams, 14 Wend. (N. Y.) 138. (38) 
Sale of all the goods of a mercantile 
partnership. Ellis v. Allen, 80 Ala. 
515, 2 S 676. 

83. Bissell v. King, (Cal. A.) 267 
P 356; Kittel v. Callahan, 19 NYS 
397; Kramer v. Dinsmore, 152 Pa. 
264, 25 A 789. 

[a] Parol assent of one partner 
to abide by the guaranty of another 


partner is a ratification of the lat- 
eee act. Kittel v. Callahan, 19 NYS 

84. See supra § 3806. 

85. See supra § 375. 

86. Ala—McNeill v. Reynolds, 9 
Ala. 313. 


340, 25 P Dos 
La.—Petrovic v. Hyde, 16 itis 223. 


Poe pee v. Littlefield, 21 Me. 
Mass.—Sweetser v. French, 2 Cush. 


309, 48 AmD 666 

aye Y.—Lawrence Vi. DAayloOn es om Etwl 
Oh.—Mack v. Fries, 5 Oh. Dec. 

(Reprint) 174, 3 AmLRec 385. 
Pa.—Overton v. Tozer, 7 Watts 331. 
Se; pe EAE Vale gGotton Mfe. Co: 
Bobo, 4558) C. 

wis pat ean - sede 6 Wis. 
[a] Acts amounting to ratifica- 

tion.—(1) Claiming an interest in a 

contract to convey firm lands. sub- 


894 [47 C.J.] 


such an intention.§7 


tion thereof.®® 
Similar transactions. 


with the one in question.®° 


of the firm’s business;%? 


scribed in firm name by another part- 
ner, ratifies such contract. Lawrence 
VMaeaylors 95, EitiGNe Yo) 1 07. wae) 
Buying out a copartner’s interest in 
partnership property with reference 
to its mortgage by the copartner rati- 
fies such mortgage. Petrovic v. 
tiyde;> 16 © la. 223: (3) A partner, 
who, on being shown a note executed 
in the firm name, corrects the date, 
Saying it is.all right and that he will 
have to pay it, ratifies its execution 
and admits his liability. Harper v. 
Devene, 10 La. Ann. 724. (4) Where 
an assignee of a note and mortgage 
from one partner informs his copart- 
mers of the assignment, and they 
state to him that the partner assign- 
ing had the right to do so, and that 
the assignee need not be alarmed, :-as 
it is ‘all right’? they thereby ratify 
the assignment and make it valid as 
to all the partners. Mack v. Fries, 5 
oe Dec. (Reprint) 174, 3 AmLRec 


SP bl Signing and executing a deed 
to property, by one partner, in com- 
pliance with a previous contract of 
sale by a copartner, in his absence, 
ratifies such contract. Waterman v. 


Dutton, 6 Wis. 265. 
nea Dudley v. Littlefield, 21 Me. 
i [a] Tllustration.—Where a note is 


signed by one of two partners in the 
firm name and given as a considera- 
tion for the purchase of real estate, 
to which the other partner has never 
assented and of which he has no 
knowledge until afterward; but, sub- 
sequently, the copartner in his own 
name and under his own hana, joins 
with the other partner in a bond toa 
third person stipulating to convey the 
same land on certain conditions, and 
at the same time disclaims any in- 
terest therein, avowing that he does 
it only for the benefit of the partner 
and declaring that he will never par- 
ticipate in the profits thereof, he 
thereby so confirms the doings of his 
partner as to be bound on the note. 
Dudley v. Littlefield, 21 Me. 418. 
88. Samstag v. Ottenheimer, 90 
Conn. 475, 97 A 865; Marsh v. Thomp- 
son Nat. Bank, 2 Ill. A. 217; Stock- 
ham v. Wells, 25 WklyNC (Pa.) 84. 
[a] Tllustrations.—(1) Where it is 
not claimed that the firm has the 
goods purchased or any part of them, 
or that it is in any way benefited by 
the transaction, letters of one of the 
partners in a partnership, to which 
the bill for the goods sold by plain- 
tiff to the other partner had been 
sent, showing an intention to induce 
the contracting partner to pay the 
bill, do not indicate any ratification 
of the purchase by the firm. Sams- 
tag v. Ottenheimer, 90 Conn. 475, 97 
“A 865. (2) Where a note is signed 
by one partner in his individual 
name, and is guaranteed by him in 
the firm name, and the character in 
which he undértakes to bind the 


Ratification, however, cannot 
be imphed from acts which show, or are equally con- 
sistent with, an intention not to ratify;°® and ac- 
cordingly a mere offer to recognize the validity of an 
unauthorized act, upon a condition which is not ac- 
cepted or performed, does not constitute a ‘ratifica- 


As a general rule ratifica- 
tion of an unauthorized transaction by one part- 
ner will not be implied from the fact that the part- 
ners have ratified similar transactions not connected 
But the repeated adop- 
tion of similar acts may be evidence that they are 
treated by the adopting partners as within the course 
and it has been held that 
failure of the members of,a partnership to stop one 
of the partners or to give notice of any kind after 
repeated unauthorized acts on the part of such part- 


PARTNERSHIP 


transaction. 4 


jection.°? 


firm appears on the face of the in- 
strument, ratification thereof by the 
firm will not be implied from the fact 
that the other member of the firm, 
when the note is presented for pay- 
ment, indorses thereon a waiver of 
notice, protest, etc., in order to save 
expense. Marsh Vv. sfhompson Nat. 

Bank, 2 WW. A.“i177S"(3) Mere pro- 
duction of the firm books at the re- 
quest of the assignee on the return 
of an absent partner does not con- 
stitute a ratification of an unauthor- 
ized assignment made in his absence 
by a copartner. Stockham v. Wells, 
25 WklyNC (Pa.) 84. 

89. Hurt v. Clarke, 56 Ala. 19, 28 
AmR 751; Koch v. Endriss, 97 Mich. 
444, 56 NW 847; Burleigh v. Parton, 
21 Tex. 585. 

fa] An unsuccessful attempt ‘to 
settle and cancel a lease, which a 
partner claims was executed by his 
copartner in the firm name without 
authority, by the payment of a por- 
tion of the rent, is no evidence of 


ratification. Koch y. Endriss, 97 
Mich. 444, 56 NW 847. 
[b] Promise to pay note.—A 


promise by one partner to pay a note 
executed in the firm name by his co- 
partner, upon a certain condition 
which does not happen, does not es- 


tablish a _ ratification. Burleigh v. 
Parton,|21 Tex. 585. 
90. Cody v. Gainesville First Nat. } 


Bank, 103 Ga. 789, 30 SH 281. 

[a] Thus evidence that members 
of a partnership, after beginning the 
transaction of the partnership busi- 
ness, ratified certain unauthorized 
acts done in its behalf, and in an- 
ticipation of its formation, by one 
who was to become a member of 
such partnership, is not proof of the 
ratification of another unauthorized 
act so done by such person at a time 
when he'‘had no power to act in its 
behalf. Cody v. Gainesville First Nat. 
Bank, 103 Ga. 789, 30 SE 281. 

Ratification of similar transactions 
generally see Agency § 113. 

91. Gray v. Ward, 18 Ill. 32; Mon- 
ongahela Valley Bank v. Wes ston, 159 
N. Y. 201, 54 NE 40, 45 LRA 547; 
Scott v. Bandy, 2 Head (Tenn.) 197: 
Lee v. Macdonald, 6 U. C, Q. B. O. S. 


13:05 

92. Monongahela Valley Bank v. 
Weston, 159 N. Y. 201, 54 NE 40, 45 
LRA 547. 

93. Monongahela Valley Bank v. 
Weston, supra. 

Ratification by acquiescence gener- 
ally see infra § 378. 


94. Ala 4 Ala. 

346. 
‘Stern, 23 La. Ann. 

747. 

Mich.—Davis v. Berger, 54 Mich. 
652, 20 NW 629. 

N. Y.—Lodewick v. Cutting, 121 
Mise. 348, 201 NYS 276. 

Pa.—Kramer vy. Dinsmore, 152 Pa. 


264, 25 A 789. 


[§ 377] (2) Accepting Benefits.°® 
rule an unauthorized transaction or contract by 
one partner on behalf of the firm will be regarded as 
ratified where the other partner or partners, with 
full knowledge of the facts,®® accept and retain the 


benefits of tek, transaction or contract without ob- 
But it has been held that such a ratifi- 


One te eS Ra ar 
. “ited, 


[§§ 376-377. 


ner, constituting a systematic and persistent course 
of conduct, is evidence of acquiescence in, and ratifi- 
cation of, his course;®? and that a mere feeble re- 
sistance of a systematic and persistent course of 
conduct of one partner by the other partners may 
be evidence of acquiescence.°** 
Attempt to enforce rights. 
ner has full knowledge of the facts, ratification will 
be implied from his claiming and seeking to enforce 
rights based on the unauthorized act, contract, or 


If the ratifying part- 


As a general 


Wis.—Northern Chief Iron Co. y. 
Hosmer, 80 Wis. 77, 49 NW 115. 

fa] Illustrations.—(1) An action 
by a partner on a sealed instrument 
executed by one of the partners in 
the partnership name is an adoption 
of the instrument. Dodge v. McKay, 
4 Ala. 346. (2) A member of a firm 
who defends an action attacking its 
assignment as invalid, on account of 
the nonexecution thereof by such 
member, thereby ratifies and confirms 
the assignment. Hooper v. Beecher, 
Lo=NYS: 213 [afi 135 IN] Sy i627 simem, 
382 NE 645 mem]. 

{b] The joinder of partners in 
prosecuting a writ of error to review 
a judgment on an award against the 
firm is a ratification of the submis- 
sion by one partner. Davis v. Berg- 
er, 54 Mich. 652, 20 NW 629. 

[ec] The recovery of judgment by 
one partner against another for a 
share of the rent received on a lease 
belonging to the partnership ratifies 
the act of the partner in receiving 
payment, even if the partner, under 
the partnership arrangement, 
not authorized to do so. Lodewick 
Vee ae 121 Mise. 348, 201 NYS 

Ratification by attempt to enforce 
Acted generally see Agency §§ 132— 


Hoo Generally see Agency §§ 114- 
96. See generally.supra § 375. 
97. Colol\—Markell v. Matthews, 
3 Colo. Av49, 32 P 176. 
an v. Ottenheimer, 90 
Conn. 475, 97 A 865. 


Ga.—American Exch. Nat. Bank v. 
Georgia Constr., etc., Co., 87 Ga. 651, 


13 SH 505. 
Ill.— Wiley v. Stewart, 122 Ill. 545, 
14 NE 835 [aff 23 Ill. A. 236]; Porter 


Vir Curry;, DOSLIL 3199 992A ib 20% 


Ind.—Porter v. Wilson, 113 Ind. 
$50, 15 NE 676. - 
lowa.—Egegleston v. Mason, 84 


Iowa 630, 51 NW 1. 

Ky.—Mathis v. Taylorsville Bank, 
106 SW 1174, 32 KyL 807 [den reh 
105 SW 157, 82 KyL 200]; Fordsville 
Banking Co. v. Thompson, 82 SW 251, 
26 KyL 534. 

La.—Arick’s Suce., 22 La. Ann. 501; 
Stewart v. Caldwell, 9 La. Ann. 419; 
Thomas v. Scott, 3 Rob. 256. 

Mass.—Golding v. Brennan, 183 
Mass. 286, 67 NE 2389; Burkhardt v. 
Yates, 161 Mass. 591). 37 NE 759. 

Mo.—Atkinson v. Helly, (A.) 214 

WwW 276. 


Mont.—Doll v. Hennessy Merean- 
tile Co., 33 Mont. 80, 81 P 625. 

Nose ce v. Wilkins, 2 N. Y. 
469 [aff 5 Den. 541]; Levy v. Abram- 
sohn, 39 Misc. 781, 81 NYS 344. 

N. C.—Person v. ‘Carter, ti Nec) 32m. 

Pa.—Kramer v. Dinsmore, 152 Pa. 
264, 25 A 789; Levick’s App., 1 Pa. 
Cas. ‘365, 2 A 532. 
are C.—Stroman y. Varn, 19 S. G 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 377-378] 


cation does not arise where a partner accepts merely 
what he is entitled to receive, and at the same time 
refuses to consent to the unauthorized part of the 


transaction.°?§ 


[§ 378] (8) Acquiescence or Silence. 
as a general rule if a 
partner, upon acquiring knowledge or notice of a 
unauthorized contract or transaction on 
behalf of the firm, does not repudiate it within a 


ease of agencies in general,®® 


copartner’s 


S. D.—-Fillaus v. Greenfield, 39 S. 
D, 226, 164 NW 63. 

Tex.—Allen v. Meyer, (Civ. A.) 65 
SW 645; Williams v. Meyer, (Civ. A.) 
64 SW 66. 

Utah.—Guthiel v. Gilmer, 27 Utah 
496, 76 P 628. 

Vt.—Lynch vy. :Flint, 56 Vt. 46. 

Va.—Broudy-Kantor Co. v. Levin, 
135 Va. 283, 116 SE 677, 32 ALR 24y. 

Wash.—McDougall v. McDonald, 
86 Wash. 334, 150 P 628. 

Wis s.—Wipperman v. Stacy, 80 Wis. 
345, 50 NW 3386; Richardson v. Ames, 
79 Wis. 237, 48 NW 423 


Ont.——Bloomley v. Grinton, SP Oe 
OBI 4 55. 
[a] TIllustrations.—(1) Accept- 


ance and use of a mill by a firm rati- 
fies a partner’s prior purchase there- 
of, as regards the firm’s liability un- 
der the contract of purchase. Dobie 
v. Southern Trading Co., (Tex. Civ. 
A.) “193. SW. 195. (2) An entry by 
{wo partners under a lease to which 
one has signed the names of both is 
a ratification thereof by the other. 
Holbrook v. Chamberlin, 116 Mass. 
155, 17 AmR 146. (3) A partner who 
receives the proceeds of an unau- 
thorized sale by a copartner ratifies 
the sale. Lee v. Ferguson, 5 La. Ann. 
532. (4) A purchase of property, by 
one partner on the credit of the firm, 
outside the partnership business, is 
ratified by the other partner claiming 
and obtaining possession of the prop- 
erty from the partner making the 
purchase, on the ground that it is 
firm... property... * Porter v... Curry, 50 
Tie o, 99, Amid 520.89 Cd) Where, 2: 
note indorsed in the firm name by 
one of three partners without the au- 
thority of the others is discounted by 
a bank on the faith of such indorse- 
ment, and its avails placed to the 
credit of the firm, and the bank pass 
book of the firm, containing an en- 
try of the note and of its avails, is 
mainly kept in the custody of one of 
the other partners, who has charge of 
the details of the business, and who 
draws out all of such avails by 
checks, for use either of individual 
members of the firm or in its busi- 
ness, he thereby ratifies the unau- 
thorized indorsement of his partner. 
Baldwin’s Bank v. Morris, 17 NYS 
286 [aff 144 N. Y. 687 mem, 39 NE 
493 mem]. 

[b] Sale of good will.—Ratifica- 
tion by a partner of the act of the 
copartner selling the good will of the 
firm can be accomplished only by ac- 
cepting the benefits of the sale with 
full knowledge. Griffing v. Dunn, 23 
S. D. 141, 120 NW 890, 20 AnnCas 
Biko: 

[ec] Lack of knowledge.—In tres- 
pass on the case because of wrongful 
seizure of plaintiff's goods in satis- 
faction of certain debts, the fact 
that two of the individual defend- 
ants, one a partner and the other a 
principal of codefendant firms, re- 
ceived benefit from the seizure for 
which the firms were liable, is im- 
material on the question of their 
ratification thereof, where they had 
no knowledge of the wrongful acts. 
Broudy-Kantor Co. v. Levin, 135 Va. 


283, 116 SE 677, 32 ALR 249. 
98. Russell v. Green, 10 Conn. 269. 
99. See Agency §§ 124-131. 


1. U..S:—Tabb v. Gist, 23°. Cas. 
NoOneLS ido, aa Brock: (33;,'6 Call 70. 
Vie 2iho , 

Ark.—Williams v. Carson, 126 Ark. 
618, 191 SW,“401. 

Ga.—Sparks v. Flannery, 104 Ga. 
828, 60 SH £23; Perry v. Butt, 14 


¥ 
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reasonable time, but without any objection acquiesces 
therein, he will be held to have ratified it,* partic- 
ularly where his silence or failure to repudiate is 


accompanied by acts on his part which indicate an 


As in the 


Ga. 699. 

Ill.—Chicago Mar. Co. v. Carver, 
Ill. 66; Davies v. Atkinson, 25 ‘ 
A. 260 [aff 124 Ill. 474, 16 NE SOO, 


AmSR 3737. 
v. Steinbrecher, 91 
Iowa 588, 60 NW 177. 
Kan.—Barber v. Emery, 101 Kan. 
314, 167 P 1044. 
La.—Arick’s Suce., 22 La, Ann. 501; 


42 
Ill 


Weld v. Peters, 1 “a, Ann. 4323 
Thomas v.-Scott, 3.JRob. 256. 
Md.—Erdman ‘vy. Eutaw Methodist 


des Church eto ides 95, 9.9) 2A: 
oe 

Mass.—Woodward v. Winship, 12 
Pick. 430. 

Mich.—Clippinger  v. 130 
Mich. 463, 90 NW 280. 

Miss.—Morton Bank v. Ethridge, 
112 ee 208, 72 S 902. 

N. “Y.—-Sage v. Sherman, 2) Nu WY: 
417. 

160 Pa. 


Pa.—Hodenpuhl v. Hines, 
466, 28 A 825; Livingston v. Pitts- 
purgh, etc., ‘R. Co., 2 Grant 219. 

Tex.—Hatchett v. Sunset Brick, 
etc., Co., (Civ. A.) 99 SW 174. 
Moran Bros. Co. v. Watson, 
44 Wash. 392, 87 P 508. 

fa] Rule applied to ratification of: 
(1) Assignment for benefit of cred- 
itors. Robinson v. Gregory, 29 Barb. 
(N. Y.) 560; Hodenpuhl v. Hines, 160 
Pa. s466,) 28, A’*825. 7+(2) inidorsement 


Starr, 


of firm note by partner to raise mon-, 


ey for his own benefit. In re Norris, 
LS GaAs, INO. 0, o O22 ashen 1958 (3)) 
Note executed in firm name by one 
partner, without authority of other 
partner. Stewart v. Caldwell, 9 La. 
Ann. 419. (4) Note executed in firm 
name for individual debt. Chicago 
Mar. Co. v. Carver, 42 Ill. 66. 

{b] Illustrations.—(1) A partner 
who has authorized his copartner to 
manage the firm’s business and to 
borrow money, and who with knowl- 
edge that money has been borrowed 
and applied to partnership use does 
not object, thereby ratifies such loan, 
and is liable on the note. Morton 
Bank v. Ethridge, 112 Miss. 208, 72 S 
902. (2) A contract for purchase of 
material, made in the name of a 
firm by one of the partners, without 
the knowledge of the other partner, 
even if not within the scope of the 
partnership, is ratified by the other 
partner’s knowing of it before deliv- 
ery of the material and not then repu- 
diating it. Hatchett v. Sunset Brick, 
ete, Co., (Tex, (Civ. AY) 99) SW 274: 

Ratification by acquiescence or si- 
rence generally see Agency §§ 124- 

ol. 

2. Ala.—Morris v. Brown, 177 Ala. 
BCOe DSS Ow. 

Iowa.—Peabody Buggy Co. v, Coop- 
on, “182  Yowa 373; 165" NW 1023; 
Clark v. Hyman, 55.lowa 14, 7 NW 
386, 39 AmR 160. 


Mass.—Feigenspan v. McDonell, 
201 Mass. 341, 87 NE 624. 

Mich.—Holmes vy. Kortlander, 64 
Mich. 591, 31 NW 5382. 

Mo.—Atkinson v. Kelly, (A.) 214 
SW 276. 

N. Y.—Robinson v. Gregory, 29 
Barb. 560 


Tex.—Matthews v. Smelser, (Civ. 
A.) 26 SW 872. 

[a] Tllustrations.—(1) Where a 
partner appropriates partnership as- 
sets to pay a bank on an individual 
note on which his partner is surety, 
the latter ratifies the same by sub- 
sequently taking part in a settlement 
with the bank and signing renewal 
notes for a balance due and under- 
taking to pay them. Peabody Buggy 


approval or recognition of his copartner’s 
or where the circumstances are such as to impose 
upon him a duty to act promptly.* 
however, for a reasonable period after knowledge 
does not necessarily amount to ratification,* 


acts,” 
Mere silence, 


partic- 


Co. v. Cooper, 182 Iowa 373, 165 NW 
1023. (2) Where a partner, knowing 
that his copartner had negotiated a 
note, with the firm indorsement, for 
his personal benefit, engages to pay 
the note in the agreement for settle- 
ment of the firm affairs, and, upon 
subsequently going into bankruptcy, 
includes the note in the schedule of 
creditors, to which he makes oath 
that it is an indebtedness due the 
holder, a finding is warranted that 
he recognized the note as an out- 
standing firm obligation. Feigenspan 
v. McDonnell, 201 Mass. 341, 87 NE 
624. (3) Where one member of a 
firm of attorneys who had not author- 
ized his partner to sign the firm name 
as indorsers of a note procures an ex- 
tension of time of payment, such 
conduct warrants a finding that he 
ratified the unauthorized act of his 
partner. Atkinson v. Kelly, (Mo. A.) 
214 SW 276. (4) Where a partner, 
when informed of a guaranty given 
by a copartner in the firm name, 
without the scope of the partnership 
business, expresses no dissatisfac- 
tion, but, as a member of the firm, ac- 
cepts a mortgage to secure the firm 
for any liabilities incurred by the 
suaranty, it amounts to a ratification 
of the guaranty. Clark v. Hyman, 55 
lowa 14, 7 NW 386, 39 AmR 160. 
(5) Where one partner employs an 
attorney in a matter not strictly 
partnership business, but done in the 
interest of the firm, if the copartner 
pays the attorney money toward his 
expenses, with knowledge of the ar- 
rangement, it amounts to a ratifica- 
tion. Holmes v. Kortlander, 64 Mich. 
SII SLUINW 5382. 

Ss.) Casey v. Carver, 42) T2255: 
And see cases supra note 1, 

[a] Thus, where partners know or 
have good reason to know that a cred-: 
itor has relied on an agreement of 
one of the firm to allow his individual 
debt to be applied as a credit upon 
the indebtedness of the creditor to the . 
firm, they will mot be permitted to 
repudiate it unless they show that 


they had given notice at the earliest 
possible period after it had come to 
their knowledge that they would not 
sanction the arrangement. Casey v. 
Carver, 42 Ill. 225. 

4. Til. —Parsons v. Ponting, 46 Ill. 
A. 101; Marsh v. Thompson Nat. 
Bank, 3 111. A. 217: 

Ind.—Johnson v. McClary, 131 Ind. 
105, 30 NE 888. 

Mich. —Michigan Shoe Co. v. Paul, 
149 Mich. 695, 1183 NW 310. 

Minn.—Van Dyke v. _ Seelye, 49 
Minn. 557, 52 NW 215. 

Tenn. —Ferguson ava cheoueeat 1 
Sneed 254. : 

{a] Illustrations.—(1) Where a 
member of a partnership, after the 
firm has become insolvent, transfers 
firm assets to satisfy his individual 
debt without the knowledge of his 
copartner, who, when he is informed 
of the transfer neither assents nor 
dissents thereto, and eight days 
thereafter secures the appointment 
of the receiver, the mere silence of 
the copartner, for the short period pri- 
or to the appointment of the receiver 
is, standing alone, not evidence of 
assent. Johnson v. McClary, 131 Ind. 
105, 30 NE 888. (2) Where one part- 
ner has subscribed in the name of 
the firm to stock in a corporation, 
without the assent of the copartner, 
the latter does not recognize his re- 
lation as stockholder in the corpora- 
tion, and become liable to pay the 
subscription, by failing to express his 
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ularly in regard to a transaction entered into by a 
it may be evidence 
of a subsequent assent,® but is not conclusive there- 


copartner on his own behalf ;° 


of as a matter of law.? 
Beyond period of partnership. 


expired, 


‘Where a partner 
executes, in the name of the firm, a contract con- 
cerning business which is to be continued beyond the 
time for which the partnership is limited, the other 
partners, although they do no new business, as part- 
ners, after that time, and although they have no 
knowledge of such contract until after that time has 
may nevertheless, before the concerns of 
the partnership are closed, ratify such contract, so as 
to be bound thereby, by mere silent assent thereto.® 

[§ 379] e. Effect of Ratification. 
of agencies in general,® as a general rule, ratification 
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tract.22 


As in the ease 


of an unauthorized contract or transaction of a part- 


dissent when demand of payment is 
made of the firm. Barnard v. La- 
peer, etc., Road Co., 6 Mich. 274. 

5. Miles City First Nat. Bank v. 
State Nat. Bank, 131 Fed. 422, 65 CCA 
406; Garner v. Hallum, 169 Ark. 295, 
273 SW 1025; Reubin v. Cohen, 48 
Cal. 545; Brown v. Temple pret Nat. 
Bank, 35 Okl. W265) £30) Poe 

[a] Tilustrations.— (1) wes a 
loan is made to one member of a 
partnership, and his individual note 
is given therefor, mere silence on 
part of the other ‘partner cannot op- 
erate as ratification so as to bind the 


firm. Garner v. Hallum, 169 Ark. 
295, 273 SW 1025. (2) The fact that 
a partner, on being informed that his 


copartner has given a firm note for 
items including his individual debt, 
does not deny his liability, does not 
per se amount to ratification or adop- 
tion of the note. Reubin v. Cohen, 
48 Cal. 545. 

6. Reubin v. Cohen, supra; Fergu- 
son v. Shepherd, 33 Tenn. 254. 
7. Ferguson v. Shepherd, 
8 Swan v. Stedman, 4 

(Mass.) 548. 
9. See Agency §§ 138-146. 
10. Kan.—Garden City Nat. Bank 
ve schulman, 89) Kan: 182, 131 P 559. 
Ky.—Cook v. Taylor, 9 Ky. Op. 
Bee a eT v. Wildes, 86 Me. 
DS 
Mass.—Lays v. Hurley, 215 Mass. 
582, 103 NW 52. 


supra. 
Metc. 


Ont.—Howell v. McFarland, 2 Ont.- 


A. 31. 

And see cases infra note 11. 

ll. U. S.—McGahan v. Rondout 
Nat. Bank, 156 U. S. 218, 15 SCt 347, 


39 L. ed. 403. 

Ala.—Lewis v. Isbell Nat. Bank, 
198 Ala. 484, 73 S 655; Gunter v. Wil- 
liams, 40 Ala. 561; McNeill v. Rey- 
nolds, 9 Ala. 313. 

Cal.—Pacific Mut. L. Ins. Co. v. 
Fisher, 109 Cal. 566, 42 P 154. 

Conn.—Samstag v. Ottenhcimer, 90 
Conn. 475, 97 A 865. 


Fla.—Tischler v. Kurtz, 35 Fla. 323, 
IAS) 567: 
Ga.—Sparks v. Flannery, 104 Ga. 


323, 30 SH 823; 
Exch. Nat. Bank, 
470; Taylor v. Felder, 
59 SH 844. 


Sibley v. American 
97 Ga. 126, 25.SH 
3 Ga. A. 287, 


Ill. Casey v. Carver, 42 Ill. 225; 
“western Bank Note, ete, Co. v. 
Meredith,,164 Ill. A. 481. 

Jowa.— Buettner v. Steinbrechor, 
91 Iowa 588, 60 NW 177; Herriott v. 
Kersey, 69 Iowa 111, 28 NW 468. 


Kan.—Corbett v. Cannon, 57 Kan. 
Bae 45 P 80. 

y.—O’Connor v. Sherley, 107 Ky. 

70, KY; SW 1056, 21 KyL 735; Saufley 


v. Howard, 7 Dana 367; Wagnon Vv. 
Clay, 1 A, K. Marsh. 257. 
La.—Stewart v. Caldwell, 9 La. 
Ann. 419; Lee v. Ferguson, 5 La. Ann. 
532; Weld v. Peters, 1 La. Ann. 432. 
Me.—Waite v. Foster, 33 Me. 424; 
Dudley v. Littlefield, 21 Me. 418. 
Mass.—Wheeler v. Rice, 8 Cush. 
205; Hewes v. Parkman, 20 Pick. 90; 


358., 


| tional Transit Co., 


‘Marsh v. Gold, 2 Pick. 285. 


Mich.—Koch v. Endriss, 97 Mich. 
444, 56 NW 847; Coller v. Porter, 88 
Mich. 549, 50 NW 658; Towle v. Dun- 
ham, 84 Mich. 268, 47 NW 683; Davis 
v. Berger, 54 Mich. 652, 20 NW 629; 
Lyell v. Sanbourn, 2 Mich. 109. 

Minn.—Sterling v. Bock, 40 Minn. 
11, 41 NW 236; Irvine v. Myers, 4 
Minn. 229. Ne 

Miss. Davis ~ Vv. ‘Richardson, 45 
Miss. 499, 7 AmR 732;~ Langan v. 
Hewett, 21 Miss. 122. 

Mo.—Kneisley Lumber. Co. v. Ed-, 

ward B. Stoddard Co., 131 Mo. A. 15, 
109 SW 840. 

Mont.—Meadowcraft v. Walsh, 15 
Mont. 544, 39 P 914. 

Nebr.—Columbus State Bank vv. 
Doie, 56 Nebr. 508, 76 NW 1054. 

N. H.—Dow v. Moore, 47 N. H. 419; 
Gurler v. Wood, 16 N. TEL 5395 Gree- 
ley v. Wyeth, 10 IN. E15. 

N. Y.—Rumsey v. Briggs, 139 N. Y. 
woe 34 NE 929; Price v. Mulford, 107 
INTeaY i 3 OSat NE 298; Smith v. Kerr, 
3.N. ¥. 144; Hardin v. Dolge, 46 App. 
Div...416, 61 NYS 753; Sheldon wv. 
Smith, 28 Barb. 593; Bate v. Mc- 
Dowell, 49 N. Y. Super. 106 [aff 99 N. 
Y. 665]; Baldwin’s Bank v. Morris, 
17 NYS 286 [aff 144 N. Y. 637 mem, 
39 NE 493 mem]; Galdway v. Nord- 
linger, 4 NYS 649 [aff 121 N. Y. 699 
mem, 24 NE 1100 mem]; Lawrence 
NE Taylor, 5 El L107. 

PAS) Ole Ss 


Oh.—Holland v. Drake, 
McNaughten v. Partridge, 11 


441; 
Oh. 223, 38 AmD 731; McGregor v. 


Ellis, ,2 Disn. 286, 13 Oh. Dec. (Re- 
print) 175, 2 WklyLGaz 273. 
Okl.—Cassidy v. Saline County 


Bank, 14 Okl. 532, 78 P 324. 
Or.—Maasdam v. Van Blokland, 123 

Or. 128, 261 P 66; Nicolai-Neppach 

Cor vw. Abrams; P16 Or, 424.7240 Pp 


870. 
ise Oil, ete., Co. v. Na- 
igi Tete, veils aks} 
Miller v. Royal 
Ds BET IN 


A 687, 51 AmSR 746; 
Flint Glass Works, 172 Pa. 


350; Leonard v. Smith, 162 Pa. 284, 
29 A 915;. Hamill vs Purvis, 2 Penr: 
& W. 177; Sutton v. Irwine, 12 Serg. 
& eR, 23. 


R. I.—Murray v. Ayer, 16 R. I. 
665, 19 A 241. 

S. €.—Salinas v. Bennett, 33 S. C. 
285, 11 SEH 968; Hull v. Young, 30° 8S. 
G 121, 8 SE 695, 3 JaRVAY (52d) 

Tenn. —Hatton v. Stewart, 2 Lea 
233; Metcalf v. Denson, 4 Baxt. 565; 


McElroy v. MeLear, 7 Coldw. 140; 
Bankhead v. Alloway, 6 Coldw. 56; 
Blair v. Johnston, 1 Head 13; State 


3 Humphr. 597; 
1 Humphr. 23, 


Tex.—Lowery v. Drew, 18 Tex. 
786; Spencer v. Jones, (Civ. A.)- 47 
SW 665 [rev on other grounds 92 Tex. 
516, 50 SW 118, 71 AmSR 870]. 

Utah.—Gutheil v. Gilmer, 23 Utah 
Sa OSE oiite 

Vt.—Lynch vy. Flint, 56 Vt. 46. 

Wash.—Richards v. Jefferson, 20 
Wash. 166, 54 P 1123. 


Bank v. Saffarrans, 
Crosthwait v. Ross, 
34 AmD 613. 
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ner relates back and is equivalent to antecedent au-\ 
thority,1° and makes the ratified contract or trans- 
action valid and binding upon the firm and all the 
partners from the date of its inception,+? although 
a particular partner has dissented to such act or con- 
After such ratification the rights and la- 
bilities of the parties affected are the same as though 
the contract or transaction was originally author- 
ized,1* except that the ratification cannot relate back 
so as to impair or defeat the rights of third persons 
which have intervened between the time of the doing 
of the unauthorized act and*its ratification.+4 
Contract before partnership. 
by one who afterward became a partner, becomes 
the contract of the copartnership, when adoptcd by 
it with the consent of all the parties interested.t® 


A contract, made 


~ 

[a] Illustrations.—(1) If all the 
members of a firm at the time as- 
sent to or subsequently ratify the 
execution, by one partner, of a sealed 
contract relating to partnership busi- 
ness, they are bound thereby. Smith 
v. Kerr, 3 N. -Y. 144. (2) Where co- 
partners approve and ratify a trans- 
fer of property by a member of the 
firm, they are estopped from after- 
ward attacking the validity of such 
transfer and the authority of the 
copartner to make it. Kennedy v. 
Porter, 109 N.Y. 526, 17 NE) 426.” (3): 
Where a partner ratifies the act of 
another partner in obtaining moncy 
on a partnership note and using it for 
the benefit of the partnership, he is 
liable on the note. Maasdam v. Van 
Blokland, 123 Or. 128, 261 P 66. (4) 
Where ont of two partners receives 
money on an executory contract, and 
the other partner subsequently rati- 
fies the contract, both are liable if 
the contract is not fulfilled, although 
the money may not have been paid 
over from one partner to the other. 
Lawrence v. Taylor, 5 Hill (N. Y.) 
107. (5) Although the signing of a 
building contractor’s bond as surety 
is not one of the objects of a part- 
nership engaged in furnishing lum- 
ber for builders, and hence is not 
within the power of one of the part- 
ners so as to bind his copartners, the 
subsequent ratification by a copart- 
ner made the bond obligatory on 
both partners. Kneisley Lumber Co. 
v. Edward B. Stoddard Co., 131 Mo. 
A. 15, 109 SW 840. 

12. Barber v. Emery, 101 Kan. 314, 
167 P. 1044; Pearce v. Wilkins, 2 WN: 
Y. 469 [aff 5 Den. 541]; Wipperman 
v. Stacy, 80 Wis. 345, 50 NW 336. 

[a] A partner may not escape his 
liability as such by declaring that he 
will not be liable for partnership 
acts, when he remains a member of 
the firm and allows it to continue 
acts to which he objects. Barber v. 
Emery, 101 Kan. 314, 167 P 1044. 

Restriction on authority by dissent 
see supra § 297. 

13. Hoppe v. Russo-Asiatic Bank, 
200 App. Div. 460, 193 NYS 250 [att 
235 N. Y. 37, 138 NE 497]; Coleman 
v. Darling, 66 Wis. 155, 28 NW 367, 
57 AmSR 253. 

[a] Tlustration.—Ratification by 
Ben at of a special partnership of 
an assignment of claim by the man- 
ager of the partnership business re- 
lates: back and vests title in the as- 
Signee from the time.of the original 
assignment. Hoppe ¥*. Russo-Asiatie 
Bank, 200 App. Div. 460, 193 NYS 250 
[aff 335 N. Y. 31, 138 NE 497]. 

14, Trumbull v. Union Trust Co., 
33 Ill. A. 319 [aff 137 Ill. 146, 27 NB 
24]; Coleman v. Darling, 66 Wis. 155, 
283 NW BOW ASR abe 

Rule applied to ratification of as- 
signment of partnership property see 
supra § 362. 

15. Great Western Mfg. Co. v. El- 
ledge, 68 Colo. 594, 192 P 498; Lucag 
v. Coulter, 104 Ind. Royall 3} NE 622. 


a For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 
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[§ 380] 6. Rights Acquired by Firm in General.*® 
Where a contract or transaction, within the usual 
scope of the partnership business,’*? is entered into 
by a partner on behalf of the firm, all rights arising 
out of such contract or transaction inure to the bene- 
fit of the firm,'S and may be enforced by it,'® the 
nature and extent of such rights depending upon the 
terms of, and circumstances affecting, the particular 
Such rights belong to the 
firm, even though the contract or transaction is en- 
tered into by the partner in his individual name, if 
the third person knows of the firm’s 


eontract or transaction.?° 


that the partner is acting for the 


however, the third person deals with the partner as 
an individual, on his personal faith and credit, the 


ensuing rights belong to, and are 


the transacting partner individually. 


fa] Notes and a mortgage, exe- 
cuted by two of the three persons who 
shortly thereafter become members 
of a partnership, to secure the pur- 
chase price of machinery used in the 
firm business, which are executed in 
contemplation of the organization of 
the firm and adopted by the copart- 
nership, become the notes and mort- 
gage of the partnership. Great West- 


ern Mfg. Co. v. Elledge, 68 Colo. 594, 
192: P 498.: 
16. Rights of undisclosed partner- 


ship see infra § 387. 

17. Scope of business generally see 
Supra § 293. 

18. Ariz.—Gila Land, etce., Co. v. 
Brown, 20 Ariz. 400, 181 P 457. 

ya.—DeFoor v. Stephens, 133 Ga. 
617, 66 SE 786. 
ae v. Bell, 2 J. J. Marsh. 
Z (ee ae v. Gervais, 2 Mart. N. 

TI OSz 
Ror Y.—Dansinger v. White, 19 NYS 

fhe 

Oh.—U. S. Printing, 
Crites, 15 Oh. A. 63. 

[a] TIllustrations.—(1) A promise 
to one member of a firm to refund 
money belonging to the firm inures 
to the ‘finm:= Creel v.. Bell, 2) J. Js 
Marsh. (Ky.) 309. (2) An injunc- 
tion improperly taken against one 
partner for a partnership matter au- 
thorizes a suit for damages by the 
firm. Mitchel v. Gervais, 2 Mart. 
N. 8S. (La.) 568. (3) A landlord, who 
leases in writing a building for the 
conduct of a particular business, and 
verbally consents for his lessee to 
associate with him a partner in the 
business, is liable to the firm for his 
affirmative acts willfully done in vio- 
lation of the lease and with intent to 
injure the partners. DeFoor v. Ste- 
phens, 133 Ga. 617, 66 SE 786. (4) 
Where a land and water company 
leases to a partnership composed of its 
president and another, the president 
being financial manager of the firm, 
and primarily liable for rent, while 
the partnership is secondarily liable, 
an extension of time for payment of 
rent granted to the president inures 
to the benefit of the firm, and the 
president’s attempt to surrender the 
lease to the disadvantage of his part- 
ner’s rights, and to direct the lessor 
company to reénter and dispossess 
him, is a fraud on such other part- 
ner, in which the lessor company 
cannot be permitted to succeed in its 
action for unlawful detainer. Gila 
Land, ete., Co. v. Brown, 20 Ariz. 400, 
181 P 457. 

[b] A contract for supplies, made 
in a partnership name for the en- 
tire requirements of such partner- 
ship for a definite period, cannot be 
construed to cover the requirements 
of the partners in the same kind of 
business separate and apart from 
the partnership in whose name the 
contract was made. U. S. Printing, 
etc., Co. v. Crites, 15 Oh. A. 63. 

19. Creel xv. Bell, PY PETE TEBE =) 08 
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6te.,, Conse 
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[§ 381] 


existence and | Partner. 


firm.?4_ Where, 


9 


enforceable by, 


is notice to all 


(Ky.) 309. 

Actions by partnership generally 
see infra § 457 et seq. 

. Bauer v. Crow, 110 Tex. 538, 
221 SW 936 [answering cert questions 
(Civ. A.) 171 SW 296]. And -see cases 
supra note 18. 

{a] TIllustrations.—(1) Where a 
partnership is formed between a 
broker and a stranger to a contract 
between the broker and another to 
share commissions, neither the firm 
nor the partners occupy the status of 
innocent purchasers as regards the 
rights of the other party to the con- 
tract, but must accept the burdens of 
the contract as well as its benefits. 
Bauer v. Crow, 110 Tex. 538, 221 SW 
936 [answering cert questions (Give 
A.) 171 SW 296]. (2) In proceedings 
to restrain defendant from reéngag- 
ing in the photograph business, where 
the issue, as to whether plaintiff was 
induced to purchase the business on 
the faith of defendant’s promise to 
D, plaintiff’s partner, that he would 
not reéngage in the business, was 
raised by the evidence, if plaintiff and 
D had agreed to become partners be- 
fore the purchase, and D was acting 
for the partnership, and defendant’s 
representations induced the trade, he 
was bound by them, whether plain- 
tiff was present when they were made 
or not. Parrish v. Adwell, (Tex. Civ. 
A.) 124 SW 441. 

21. Beakes v. De Cunha, 126 N. Y. 
293, 27 NE 251; Munroe v. Williams, 
SD UNS Oy Oil 5) SB aiioe 

Use of individual name generally 
see supra § 304. 

22, McClain v. Huutton,, 131 Cal. 
132, 61 P' 273, 63. P 182,622; Mead v. 
Tomlinson, 1 Day (Conn.) 148, 2 
AmD .62; Sage v. Lippincott, 170 
Mass. 278, 49 NE 434. 

fa] Zllustrations.—(1) A firm can- 
not maintain an action on a written 
instrument, entered into by one part- 
ner as an individual. Mead v. Tom- 
linson, 1 Day (Conn.) 148, 2 AmD 62. 
(2) Where A makes a contract with 
B who is his agent for the sale of his 
goods, and who is also a member of a 
partnership into the business of 
which he turns the proceeds of his 
agency, to pay a certain rental for 
premises used by him as showrooms 
for A’s goods, and which are a part 
of the premises occupied by the firm 
for its business, the firm with which 
A has had no dealings cannot main- 
tain an action against A for use and 
occupation of the premises. Sage v. 
Lippincott, 170 Mass. 278, 49 NE 434. 

23. Calkins v. Smith, 48 N. Y. 614, 
8 AmR 575. 

24. Calkins v. Smith, 48 N. Y. 614, 
8 AmR 575. 

25. Calkins v. Smith, supra. 

26. Notice to partner: 

As notice to corporation of which co- 
partner is an officer see Corpora- 
tions § 2360. 

Of dishonor of bill or note see Bills 
and Notes § 907. 

Of dissolution see infra §§ 761-763. 
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For fraud. Where a partner indorses his indi- 
vidual note in the firm name, without the knowledge 
or consent of his copartners, and the payee, with 
knowledge of the facts, transfers the note to a bona 
fide holder in order to bind the firm, the payee’s 
fraud is against the nonconsenting partners, and 
a right of action therefor is in each of them,?* and 
not in the firm;?4 and hence an assignee of the firm’s 
property cannot maintain an action for damages 
for such fraud.?° 

7. Notice and Demand?°—a. Notice to 
In accordance with the rules relating to 
notice to an agent as affecting his principal general- 
ly,?" as a general rule, notice to an acting ‘partner 
in reference to any matter relating to a transac- 
tion within the ordinary scope of the firm’s business 


the partners,?* including partners 


Notice to third person of restriction 
on partner’s authority see supra §§ 


296, 

27. See Agency §§ 542-552. 

28. U. S.—Rhett. v. Poe, 2 How. 
457, 11 L. ed. 338; Sweet Sixteen 


Co. v. Sweet 16 Shop, 15 F.(2d) 920; 
Townsend v. Hagar, 72 Fed. 949, 19 
CCA 256; Capelle v. Hall, 5 F. Cas. 
No. 2,391, 12 NatBankrReg 1 


Ala.—-Overall y. Taylor, 99 Ala. 12, 
LSS) Wise 
Ark.—Cameron v. Fenton, 169 Ark. 


372, 275 SW 743; Krow v. Bernard, 
152 Ark. 99, 238 SW 19; Concordia F. 
ee Co. v. Waterford, 145 Ark. 420, 

24 SW 953, 13 ALR 1387. 

Cal.—Spencer Vv... Collins, 25 6iaCaile 
298, 104° P 320; 20 AnnCas 49; Bur- 
ritt v. Dickson, 8 Cal. 113; Fererira 
v. Silvey, 38 Cal. A. 346, 176 P 371. 
Feet eS ae v. Wells, 5 “Conn. 
as C.—Gedge v. Cromwell, 19 App. 

Ga.—Cunningham vy. Woodbridge, 
76 Ga. 302; Ferry v. Mattox, 2 Ga.. 
A. 104, 58 ‘SE 291. 

Ill.— Loeb v. stern, 19S a Liesl OF 
NE 1043 [aff 99 Ill. A. 637]; Haywood 
v. Harmon, 17 Il). 477; Huthmacher 
v. Lowman, 66 Ill. A. 448; McDonald 
v. Western Refrigerating Co;— 35 
Ill, A. 288. 

Iowa.—-Middleton Sav. Bank v. Du- 
buque, 19 Iowa 467. 

Kan.—Barber v. Van Horn, 54 Kan. 
38,06 P 1070. 

Ky. —Adams Oil Co. v. Christmas, 
101 Ky. 564, 41 SW 545, 19 KyL 760; 
Hays v. Citizens’ Sav. Bank, 101 Ky. 
201, 40 SW 573, 19 KyL 367; Sanders 
Ve Ruddle, 2 T. B. Mon. 139, 15 AmD 
148; Gilly v.-Singleton, 3 Litt. 249. 

La. —Wright v. Railey, 13 La. Ann. 
586; Thomas vy. Scott,-3 Rob. 256. 
Ay idm ae 3 v. Duphorn, 9 Gill 

Mass.—Boston Box Co. v. Shapiro, 
249 Mass. 373, 144 NE 23838. 

Mich.—Smith v. Schmidt, 142 Mich. 
1, 105 NW 39; Hubbardston Lumber 
Co. v. Bates, 31 Mich. 158. 

Minn.—King v. Remington, 36 
Minn. 15, 29 NW 352. 

Miss. — Fitch v. Stamps, 7 Miss. 487. 

Mo.—Curtis v. Sexton, 252 Mo. 221, 
59 SW 512; King v. National Oil Co. 
1 Mo. A. 155. 

N. H.—Herbert v. Odlin, 40 N. H. 


tbs 
N. J.—Claflin vy. Wolff, 88 N. J.-L. 
03) .0 9161 PAS 38 

N. Y.—Newall v. Bartlett, 114 N. Y. 
99, 21 NE 990; Gates v. Beecher, 60 
ee Y. 518, 19 AmR 207 [aff 3 Thomps. 


1 
8 
26 
30 


& CG. 404]; Ross v. Whitefield, 36 N. 
aY;. guuper- 50 [aff 56 N. Y. 640]. 
C.—Southern Chemical Co. v. 


we 175 N. C. 426, 95 SE 766. 
Oh.—Riddle ee Canby, 2 Oh. Dec. 
(Reprint) 586, 4 WestLMonth 124. 
Or.—Nor thwestern Transfer Co. v. 
Investment Co., 81 Or. 75, 158 PB 281, 
282 [cit Cyc]. 
Pa ams v. Ashman, 203 Pa. 536, 
53 A 375; Thompson v. Christie, 138 
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who are subsequently admitted to the firm; 
under this rule knowledge of fraud possessed by one 
partner in relation to the business or property of the 
firm is imputable to the other partner,*® and a person 
dealing with the firm cannot be held guilty of mis- 
representation, where one of the partners has knowl- 
This rule, however, is subject 
to the limitation that the partner was acting within 
the scope of the partnership business and within his 
authority at the time he acquired such notice or 
knowledge ;*? and to the further limitation that the 
knowledge was acquired by the partner under cir- 
cumstances which make it his duty to communicate 
it to the firm,?* or from which it may be presumed 
that, in the ordinary course of the business, he did 
so communicate it;?* and it has been held that such 
a duty or presumption does not exist unless some 
business has been done or commenced with or by 
the partner as representing the firm.*® 


edge of all the facts.*+ 


Pan 2304920) Ay 934, 11 ERA. 236: -Me- 
Clurkan v. Byers, 74 Pa. 405; ~Collins 
v. Titusville Bank, 1 Walk. 194; Mos- 
kowitz v. A. B. Kirschbaum Co., 89 
Pa. Super. 274, 277 [cit Cyc]. 
Tenn.—State v. Linaweaver, 3 
Head 51, 75 AmD 757; Petty v. Harn- 
num, 2 Humphr. 102, 36 AmD 303. 
Tex.—Liddell v. Crain, 53 Tex. 549; 
Donley v. Audrey, (Civ. A.) 261 SW 
1059; Leonard v. Cleburne Roller 
Mills Co., (Civ. A.) 229 SW 605, 608 
[rev on other grounds (Commn. A.) 
239 SW 605, and quot Cyc]; Schallert 
v. Boggs, (Civ. A.) 204 SW 1061; 
Canadian Oil, ete., Co. v. Webb, (Civ. 
A.) 2083 SW 135; Hawkins v. Western 
Nat. Bank, (Civ. A.) 146 SW 1191. 
Vt.—Barney v. Currier, 1 D. Chipm. 
315, 6 AmD 739. 
Va.—Buckles, etc., Coal Co. v. Ken- 
nedy Coal Corp., 184 Va. 1, 114 NE 


Wash.—Gile v. Tsutakawa, 109 
‘Wash. 366; 187 P 323. 

Wis.—Loosen v. Schissler, 149 Wis. 
449, 185 NW 1008, 1010 [cit Cyc]; 
Hubbard v. Galusha, 23 Wis. 398. 

Eng.—Tomlinson v. Broadsmith, 
[1896] 1 Q. B. 386; Steele v. Stuart, 
L. R. 2 Eq. 84; Porthouse v. Parker, 
1 Campb. $2, 170 Reprint 884. 

Ont.—Driffill v. Goodwin, 23 Grant 


Chek ona rr Vaommall 13) such @: 
Bi 126. 
[a] Rule applied to: (1) Notice 


of infant’s disaffirmance of his con- 
tract with a firm of attorneys. Spenc- 
er v. Collins, 156 Cal. 298, 104 P 320, 
20 AnnCas 49. (2) Notice of fact 
authorizing rescission of contract. 
Hubbardston Lumber Co. v. Bates, 
381 Mich. 158. (3) Knowledge of 
partner that a note given to partner- 
ship was accommodation paper. Bos- 
ton Box Co. v. Shapiro, 249 Mass. 373, 
144 NE 2338. (4) Notice of bank- 
ruptey proceedings to member of 
partnership holding a judgment 
against a bankrupt. Claflin v. Wolff, 
SSN esl he OS to 0) -AN Tose (Cony eNO ULCe 
to one partner to enter satisfaction 
of a mortgage as notice to all, so as 
to render all liable to the statutory 
penalty for failure to do so. Renfro 
v. Adams, 62 Ala. 302. 

{b] Tllustrations.—(1) Where tim- 
ber is purchased by a firm, notice 
to one member thereof that it was cut 
from land not belonging to the vendor 
is notice to all the partners so as to 
subject them to statutory damages. 
Tucker v. Cole, 54 Wis. 539, 11 NW 
708. (2) Where one partner is in- 
trusted with management of an ac- 
tion, the other partner is .charged 
with such knowledge of the disposi- 
tion thereof as the former had. 
Southern Chemical Co. v. Bass, 175 
N. C. 426, 95 SE 766. (3) Where a 
partnership has loaned casings to an 
oil company, notice to one partner 
that the relation of lender and bor- 
rower had ceased, and that of debtor 
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29 and 


firm business ;°7 


In aceord- 


is notice to the 
OLE. SO; 


and creditor 
partnership. 


arisen, | ) 
Canadian Oil, 


v. Webb, (Tex. Civ. A.) 203 SW 135., 


(4) Where one of several partners 
purchasing land has notice of a parol 
easement affecting the land, the part- 
nership is not a bona fide purchaser 
as against the, a. eaeeent Buckles, 
etc., Coal Co. v. Kennedy Coal Corp., 
134 Va. 1,114 SH 233. 

[e] Notice of taking depositions 
(1) given to one partner, where the 
other partners reside without the 
state, is sufficient, although the part- 
nership was dissolved before trial. 
Gilly v. Singleton, 3 Litt. (Ky.) 249. 
(2) Notice of taking depositions gen- 
erally see Depositions §§ 147-181. 

{d] Yermination of agency.—On 
notice to a partner on a certain date 
that the agency of his firm for the 
person giving the notice was there- 
by canceled, the contract of agency 
was canceled as of that date, al- 
though the notice of cancellation did 
not come to the attention of the other 
partner until later. Drake v. White 
Sewing Mach. Co., 133 App. Div. 446, 
118 NYS 178 [aff 199 N:--Y.'595 mem, 
93 NE 1120 mem]. 

[e] The uniform partnership laws 
state the rule as follows: ‘‘Notice to 
any partner of any matter relating to 
partnership affairs, and the knowl- 
edge of the partner acting in the par- 
ticular matter, acquired while a part- 
ner or then present to his mind, and 
the knowledge of any other partner 
who reasonably could and should 
have communicated it to the acting 
partner, operate as notice to or 
knowledge of the partnership, ex- 
cept in the case of a fraud on the 
partnership committed by or with 
the consent of that partner.” Uni- 
form Partn: Act § 12. 

29. Middleton Say. Bank vy. Du- 
buque, 19 Towa 467. 

Consumers Co. v. Parker, 227 
Stout v. Kernell, 7 Tenn. 
Civ. A. 519 


« Hazzard v. Johnson, 45 Cal. «As 
LON TG GP 1 

32. Anthony v. Jeffress, 172 N. C. 
378, 90 SE 414; Baldwin v. Leonard, 
39 Vt. 260, 94 AmD 324. And see 
cases supra note 28. 

33. Baldwin v. Leonard, 
And see cases supra note 28. 
84 Baldwin v. Leonard, 
35. Baldwin v. Leonard, supra. 
[a]; Thus, where a purchase is 
made of a firm by an agent without 
disclosing his agency to the partner 
with whom he deals, he is not re- 
lieved from personal liability by the 
mere knowledge of his agency by an- 
other partner who did not make the 
sale or know of it. Baldwin v. Leon- 

ard. 39 Vt. 260, 94 AmD 324. 

36. Tennent Shoe Co. v. Birdseye, 
105 Mo. A. 696, 78 SW 1036; Bienen- 
stok v. Ammidown, 155 N. Y. 47, 49 
NE 321; Van Bergen v. Lehmaier, 


supra, 


Supra. 


[$§ 3 381-382 


ance with these limitations, notice to a neatnee will 
not be imputed to his copartners where it relates to 
an individual transaction of the notified partner,*® 
or to any other transaction outside the scope of the 


or where it is acquired in a trans- 


action in which a fraud is being perpetrated upon 
his copartners by or with his consent.** 

Notice to succeeding firm. 
is a continuous one with several succeeding firms, 
each firm is chargeable with knowledge, in respect 
of such transaction, acquired by a partner who has 
remained throughout as a member of each firm.*® 

Partner acting in dual capacity. 
ner knows that his copartner is part owner in the 
business of the other party to a contract with the 
firm, the copartner is chargeable with knowledge of 
limitations upon the partner’s pomere represent the 
other party to the contract.*® 

[§ 382] b. Notice to Firm of mets of Partner. 


Where a transaction 


Where a part- 


72 Hun 304, 25 NYS 3856; Liddell v. 
Crain, 53 Tex. 549; Leonard v. Cle- 
burne Roller Mills Co., (Tex. Civ. A.) 
229 Sw 605, 608 [rev on other 
grounds (Commn. A.) 239 SW _ 605, 
and quot Cyc]; Flynn v. Mineral 
Wells Bank, 53 Tex. Civ. A. 481, 485, 
118 SW 848 [quot Cyc]. 

37. N. H.—Herbert v. Odlin, 40 N. 

18, BE 

Y.—Bienenstok v. Ammidown, 
158 'N. Y. 47, 61, 49 NE 321. 

C.— Anthony v. Jeffress, 172 N. 
Cc. B78 90 SE 414. 

Tex'—Leonard v. Cleburne Roller 
Mills Co., (Commn. A.) 239 SW 605 
(rev (Civ. A.) 229 SW 605]; Flynn 
v. Mineral Wells Bank, 53 Tex. Civ. 
A. 481, 485, 118 SW 848 [quot Cyc]. 

Eng. ’ Bignold v. Waterhouse, 1 M. 
& S. 255, 105 Reprint 95. 

“The rule of law, which attaches a 
responsibility to ‘the status of @ 
partnership relation for the acts of 
a copartner, within the scope of busi- 
ness transactions, is founded upon a 
just view of the requirements of 
public commercial interests. To ex- 
tend its operation to the extent of 
imputing the notice or knowledge of 
a copartner, acquired in transactions 
outside of the partnership business 
and which were had for his individu- 
al benefit [to the other], would be to 


convert the rule into an instru- 
mentality of injustice.’ Bienenstok 
v. Ammidown, supfa. 

38.. Miss.—Gilruth v. Decell, 72 
Miss. 232, 16 S 250. 

N. Y.—Bienenstok v. Ammidown, 
155 N. Y. 47, 49° NE 321. 

Oh.—Jones v. Draper, 26 Oh. Cir. 


Cte ei So: 

Tex.—Leonard v. Cleburne Roller 
Mills Co., (Civ. A.) 229 SW 605, 608 
[rev on other grounds (Commn. A.) 
239 SW _ 605, and quot Cyc]; Haw- 
kins v. Western Nat. Bank, (Civ. A.) 
146 SW 1191. 

Wis.—Sparks, v. Kuss, 195 Wis. 
878, 216 NW 929, 218 NW 208. 

[a] Thus a member of a firm will 
not be permitted by conduct, amount- 
ing to a fraud upon his copartners, 
to bind them, as in some transaction 
within the sphere of the partnership; 
and the communication of facts con- 
cerning the transaction will not be 
presumed in such a case. Bienen- 
stok v. Ammidown, 155 N. Y. 47, 49 
NE 821. 

39. Drake v. Lux,3125 Ill. A> 469: 

[a] Thus, where ‘hn old firm has 
loaned money at a usurious rate of 
interest, each new firm created sub- 
sequently thereto accepts such ac- 
count chargeable with notice of the 
claim of usury, which is known to a 
partner who remains as a member 


of each succeeding firm. Drake v. 
RT ein alle SACO Os 
40. Donley _ Ardrey, (Tex. Civ. 


A.) 261 SW 105 


fa] rijnatration Where plain- 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 382-384} 


The acts of a partner in the transaction of firm mat- 
ters are presumed to be known to all the members 
of the firm;*! but this does not apply to acts done 
without the scope of the partnership business.‘? 
Knowledge of the acts of a corporation’s directors is 
not imputable to a person dealing with the corpo- 
ration merely because he is a partner with one of the 


directors. *? 


[§ 383] c. Demand upon One Partner. 
ter within the scope of the firm business a demand 
upon one partner is regarded as a demand upon all 


the partners.*# 


[§ 384] 8. Undisclosed Partnership and Dormant 
in General—(1) General 
The rule that an undisclosed principal is li- 
able for contracts made or benefits secured for him 
by his agent*® applies to a case where there is an 


Partners**—a, Liability 
Rule. 


tiffs knew that W, their partner in 
oil development work, was interested 
as part owner with defendants in 
. leases, and that in contracting with 
himself to drill wells, he was making 
a contract that in law was adverse 
to defendants, such dual capacity 
charged plaintiffs with . knowledge 
that the general power he had was 
eanceled unless special permission 
was given to act, and placed plain- 
tiffs on inquiry as to whether W was 
specially empowered ta- contract 
with the firm of W and plaintiffs, 
and, since W knew of limitations on 
his authority, such knowledge is im- 
puted to plaintiffs. Donley v. Ar- 
drey, (Tex. Civ. Ac) 2615 Siw: 1059: 

41. Iowa.—Patterson v. Seaton, 70 
Iowa 689, 28 NW 598. 


Oh.—Mack vy. Fries, 5 Oh. Dee. 
(Reprint) 174, 3 AmLRec 385. 
Pa.—kKramer v. Dinsmore, 152 Pa. 


264, 25 A 789; Coxe v. Sartwell, 21 


Pa. 480. 

Wis.—German-American Bank _v. 
Magill, 102 Wis. 582, 78 NW 782; 
Hstabrook v. Messersmith, 18 Wis. 
545 


Eng.—Sadler v. Lee, 6 Beav. 324, 
49 Reprint 850. : 

[a] Illustrations.—(1) Notice giv- 
en by the assignee to the attorneys of 
record having charge and control of a 
suit on a note and mortgage due to a 
firm, of its assignment to him by one 
member of such firm, is notice to all 
the members of the firm. Mack v. 
Fries, 5 Oh. Dec. (Reprint) 174, 3 
AmLRee 385. (2) A purchase for 
the benefit of the firm, made by one 
partner in fraud of the vendor’s cred- 
itors, is the act of the firm, and the 
other partner is chargeable with no- 
tice of the fraud. Patterson v. Sea- 
ton, 70 Iowa 689, 28 NW 598. (3) 
Knowledge of acts of one partner in 
dealing irregularly, under power of 
attorney, with property intrusted to 
the firm for a certain purpose is im- 
putable to other partners who could, 
in the exercise of ordinary diligence, 


have discovered such _ irregularity. 
Sealer vy. Lee, 6 Beav. 324, 49 Reprint 
850. 

42. Leonard v. Cleburne Roller 


Mills Co., (Tex. Civ. A.) 229 SW 605, 
608 [rev on other grounds (Commn. 
A.) 239 SW 605, and quot Cyc]. 

{a] Nonconsenting members are 
not charged with notice of acts done 
by a member outside the scope of the 
firm’s business or of his actual or ap- 
parent authority. Leonard v. Cle- 
burne Roller Mills Co., (Tex. Commn. 
A.) 239 SW 605 [rev (Civ. A.) 229 SW 


605]. 
Anthony. v. Jeffress, 172 N. 
C. 378, 90 SE 414. 

Notice to partner as notice to cor- 
poration of which copartner is an of- 
ficer see Corporations § 2360, 

44, Miller v. Phenix Ins. Co., 109 
Tll. A. 624; La Crosse Milling Co. v. 
Williams, 2 Kan. A. 160, 43 P 288: 
Gates+v.. Beechér, 60 N. Y. 518, 19 
AmR 207 faff 3 Thomps. & C. 404]; 
Holbrook ve. Wight, 24 Wend. (N. Y.) 


£ 
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undisclosed or dormant partner.** 
nocent third persons, an undisclosed or dormant 
partner, as a general rule, is liable for, and bound 
by, what the acting partner says or does within the 
scope of the partnership business ; 
ing partner enters into a contract, secures a bene- 
fit, or otherwise incurs an obligation in behalf of the 


[47 C.J.] 899 


As regards in- 


-48 and if the act- 


firm, within the ordinary scope of the firm’s busi- 


In a mat- 


169, 35 AmD 607; Nisbet v. Patton, 4 
Rawle (Pa.) 120, 26 AmD 122. 

[a] Rule applied to demand: (1) 
For return of bonds deposited with 
the firm. Northrop v. Smith, 118 N. 
We 682, 23 INE 571.0, (2) Lo, pay, over. 
money. Miller v. Phenix Ins. Co., 
109 Ill. A. 624. (3) In replevin. La 
Crosse Milling Co. v. Williams, 2 
Kan. A. 160, 43 P 288. 

45. As to dormant partner: 
Copgenit of, to dissolution see infra § 

764. 

Hxecution against see infra § 560 et 
seq. 
Joinder of: 

As defendant see infra § 481. 

As plaintiff see infra § 476. 
Judgment against see infra § 546. 
Marshaling assets see infra § 399. 
Nature and existence of relation see 

supra §§ 109, 110. 

Notice of dissolution see infra § 811. 

Individual liability of acting part- 
ner see supra § 300. 

46. See Agency §§ 522-531. 

47. Pacific Drug Co. v. Hamilton, 
71 Wash. 469, 128 P 1069, 1070 [quot 
And see cases infra notes 
48-58. 

48. Bullard v. Davis, 57 Fla. 352, 
49 eS di Cobbs we jeDAaLn, (Loos Ll. eA5 


92. 

49. Berringer v. Krueger, 69 Cal. 
A. 711, 232 P 467; Bowman v. Farm- 
ers’ State Bank, 168 Minn. 221, 209 
NW 863; Shanley v. Merchant, 140 
Apps Div. 797, 1255 NYS 68d" 8.0 WL. 
Snyder Co. v. Abrams, 95 Misc. 225, 
158 NYS 642. 

[a] Illustrations.—(1) Where one 
makes a contract without disclosing 
that he has a partner, and the other 
party is ignorant thereof, but later 
learns that the contract was in fact 
made for the benefit of the partner- 
ship, he may sue on the contract 
against the one with whom he made 
the contract. Shanley v. Merchant, 
140 App. Div. 797, 125 NYS 587. (2) 
And such partner cannot, when sued 
on the contract, relieve himself from 
individual liability by disclosing the 
partnership at the trial. S. L. Sny- 
der Co. v. Abrams, 95 Misc. 225, 158 
NYS 642. (8) In an action to re- 
cover for work and labor, defended 
on the ground that a partnership ex- 
isted between defendant and another, 
thereby absolving defendant from in- 
dividual liability, even though de- 
fendant actually employed plaintiff 
on behalf of the alleged partnership, 
where defendant did not inform plain- 
tiff that the employment was for the 
partnership and led plaintiff to be- 
lieve that employment was with de- 
fendant individually, plaintiff could 
hold defendant personally liable. 
Berringer v. Krueger, 69 Cal. A. 711, 
232 P 467. 

Individual’ liability on individual 
acts or transactions generally see 
supra § 300. 

50. Ala.—Snead_ v. 
Stew. 134. 

A Hes Abate had vy, Chapman, 6 Conn. 


Barringer, 1 


ness, without the fact that he is acting for an exist- 
ing partnership or that there is a dormant partner 
being disclosed or known to the other party to the 
transaction, the ensuing liability on such obligation 
may, at the election of the other party, be enforced 
against the acting partner individually,*® or it may 
be enforced against the firm or the undisclosed part- 
ner or partners,°® or against the dormant partner,°** 
as the case may be. Under such circumstances the 


Ga.—Stubbs v. Fleming, 92 Ga. 354, 
17 SE 935 


I1l.—Morse v. Richmond, 97 Ill. 308. 

Ind.—Bisel v. Hobbs, 6 Blackf. 479. 

Iowa.—Seekell v. Fletcher, 53 Iowa 
330, 5 NW 200. 

Kan.—Bovaird Supply Co. v. Wal- 
lace, 122 Kan. 54, 250 P 1073. 

Ky.—Lawson v. Davis, 194 Ky. 67, 
238 SW 402. 

La.—Roth v. Moore, 19 La. Ann. 
re Robertson v. De Lizardi, 4 Rob. 


Mass.—Clement v.- British Ameri- 
can Assur. Co., 141 Mass. 298, 5 NE 
847. 

Mich.—Hudson Letter Co. y. Ra- 
cette, 244 Mich. 144, 221 NW 151. 

Minn.—Bowman v. Farmers’ State 
Bank, 168 Minn. 221, 209 NW 863; 
Moore v. Thorpe, 133 Minn. 244, 158 
NW 235. 

Mo.—Bracken v. March, 4 Mo. 74. 

N. Y.—Howell v. Adams, 68 N. Y. 
314; Ontario Bank v. Hennessey, 48 
N. Y. 545; Crocker v. Colwell, 46 
N. Y. 212; Shanley v. Merchant, 140 
App. Div. “197, (125) NYS. 587. iSDiue 
vall v. Wood, 3 Lans. 489; Reynolds 
v. Cleveland, 4 Cow. 282, 15 AmD 369. 

N. C.—Poole vy. Lewis, 75 N. C. 417; 
Baxter v. Clark, 26 N. C. 127. 

Or.—Kearney v. Snodgrass, 12 Or. 
Sid ke S09. 

Pa.—Given v. Albert, 5 Watts & S. 
Pre Hess v. Werts, 4 Serg. & R. 


Tex.—Craig v. Dunlap, (Civ. A.) 
267 SW 1007; Mann v. Clapp, 1 Tex. 
A. Civ. Cas. § 503. 


Vt.—Griffith v. Buffum, 22 Vt. 181, 
54 AmD 64. , 


Wash.—O’Neill v. Dunning, 132 
Wash. 138, 231 P 449. 
Wis.—McNair v. Rewey, 62 Wis. 


167, 22 NW 339. 

[a] YWhus, where one of two part- 
ners, pursuant to an agreement -be- 
tween them, contracts with a third 
person without divulging the copart- 
nership, the obligation resulting 
therefrom is an obligation of the part- 
nership, and either may be compelled 
to pay the entire damages from a 
failure to perform. Lawson y. Davis, 
194 Ky. 67, 238 SW 402. 

[b] Anything due on stock sub- 
scriptions made in the individual 
names of partners for the partner- 
ship account was a partnership debt. 
Farnsworth v. Union Trust, etc., Co., 
Paely Bedty, Ole: 2 So GGiAn 8910), 

Firm liability on individual acts or 
transactions generally see supra §8§ 
301, 302. 

51. U. S.—Winship v. U. S. Bank, 
5 Pet. 529, 8 L. ed. 216 [aff 28 F. Cas. 
No. 16,791, 5 Mason 176]; Bigelow v. 
Elliot, 3 F. Cas. No. 1,399, 1 Cliff. 28: 
In re Ward, 29 F. Cas. No. 17,144, 2 
UID Ds 462. 

a.—Orr v. Perry, 16 Ala. A. 65 
81 S 150, 153 [eit Cyc]. : 

Cal.—Willey v. Crocker-Woolworth 

Net rime, aoe Cal. 508, 75 P 106. 
olo.—McDonald y. Clough, 10 S 
59 14 Pav oa. 5 erat 
Ill.—Lindsey v. Edmiston, 25 Tl. 


900 [47 C.8.] 


undisclosed or dormant partner may be held liable, 
after he is discovered, although the acting partner, 
at the time of entering into the transaction, rep- 
resented that there was no partnership,®? and al- 
though the third party, at the time of the transac- 
tion, supposed that he was dealing with, and giving 
credit to, the ostensible partner as an individual.®* 
This rule also applies notwithstanding the dormant 
partner did not sign the articles of ecopartnership;°* 
and regardless of the status of firm matters between 
the partners themselves,®® or of any private agree- 
ment between them stipulating that they shall not 
be partners,°® or purporting to limit the lability of 
In some jurisdictions, how- 
ever, this rule does not apply as to a dormant part- 


the dormant partner.°* 


359; Podrasnik v. R. T. Martin Co., 
25 Ill. A. 300. 

Ind.—Gilmore v. Merritt, 62 Ind. 
525; Fishel v. Pinckard, 80 Ind. A. 
544, 141 NE 615. 

Ky.—Day v. Darnell, 6 Ky. Op. 15. 


La.—Schmidt v. Ittman, 46 La. 
Ann, 888, 15 S 310. 

Mass.—Wright  v. Herrick, 125 
Mass. 154; Etheridge v. Binney, 9 
Pick. 272,. 

Minn.—Wood v. Cullen, 13 Minn. 


394. 
Miss.—Lea v. Guice, 21 Miss. 656. 
Mo.—Richardson v. Farmer, 36 Mo. 
35, 88 AmD 129; Kneisley Lumber 


Co. v. Edward B. Stoddard Co., 131 
Mo. A. 15, 109 SW 840. 
Nebr.—Strader v. White, 2 Nebr. 


348. 

N. H.—Bromley v. Elliot, 38 N. H. 
287, 75 AmD 182. 

N. Y.—Arnold vy. Morris, 7 Daly 498; 
Galway v. Nordlinger, 4 NYS 649 [aft 
121 N. Y. 699 mem, 24 NE 1100 mem]. 


Oh.—Fosdick v. Van Horn, 40 Oh. 
Sty 459. 
Pa.—Hill v. Voorhies, 22 Pa. 68. 


S. C.—McGhee v. Montgomery, 85 


S. C. 207, 65 SE 721; 67 SH 246; Reab 

Vee Ook, sOmen C.at405 SSH TOS: 
Tenn.—Banks Grocery Co. Vv. 

Wheatley, 5 Tenn. Civ. A. 250. 
ex——Boldine "ve. Camp, -CCiv. A) 


296 SW 1116 [rev on other grounds 
(Commn. A.) 6 SW (2d) 94]; Frank- 


oo Hardie, 1. Mexe AL Civ. ‘Cas, 
Va.—Cocke v. Upshaw, 6 Munf. (20 
Va.) 464! 
Wash.—Pacific Drug Co. v. Hamil- 


469, 128 P 1069, 1070 
2 Madd. 262, 56 
Cor, 
Ont, A. 


ton, 71 Wash. 
[quot Cyc]. 

Eng.—Ex p. Geller, 
Reprint 331. 

Alta.—Western Commercial - 
Ltd. v. Murr, 29 WestLR 945. 

Ont.—Botham vy. Keefer, 2 
595. 

[a] Elements of rule.—Secrecy 
on the part of the dormant partner, 
and want of knowledge of the circum- 
stances of the case, and of the actual 
relations of the parties, on the part 
of the third person are essential ele- 
ments of the liability. Bigelow v. El- 
liotmsr Hee Cais. INO. 153 9/9) Gli ti e2/8. 

[b] Dormant partners “are equal- 
ly liable when discovered and the 
facts shown, as if their names had 
appeared in the firm, and although 
they were not known to be partners 
at the time of the creation of the 


debt.” Bromley v. Elliot, 38 N. H. 
287, 302, 75 AmD 182. 
[ec] FIllustration.—Where partners 


conduct a business under the name 
of one of the members who has entire 
management thereof, the secret or 
inactive partner cannot escape per- 
sonal liability to a firm creditor on 
the ground that the creditor was ig- 
norant of the existence of the part- 
nership and that the secret partner 
was a member. thereof. Western 
Commercial Co., Ltd. v. Murr, (Alta.) 
29 WestLR 945. 

{d] In the Philippine Islands, un- 
der Com. Code art 242, one who con- 
tracts with the person in whose name 
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the business of a partnership of cuen- 
tas en participaci6n is conducted has 
only the right of action against such 
person and not against the other per- 
sons interested. Bourns v. Carman, 7 
Philippine 117. 

52. Baxter v.. Clark, 26 N.C. 127. 

53. Boudreaux v. Martinez, 25 La. 
Ann. 167; Lea v. Guice, 21 Miss. 656; 
Richardson v. Farmer, 36 Mo. 35, 88 


AmD 129; -Craig v. Dunlap, (Tex. Civ. 
AY) 267 “SW 710073) Mann v2 Clapp; £ 
Tex. A. Civ. Cas. § 503. See Holmes 


v. Burton, 9 Vt. 852, 8f AmD 621 (rec- 
ognizing rule). 
fa] Although manifestly credit is 


‘given to the ostensible partner alone, 


it is not to be presumed exclusive, 
but is binding on all for whom the 
partner acts, including dormant or 
secret partners, if the indebtedness 
is incurred in their business and for 
their benefit. Boudreaux v. Martinez, 
25 La. Ann. 167. 

[b] A dormant partner is liable 
for all the partnership debts con- 
tracted during his connection with 
the firm, whether credit is given ex- 


clusively to the ostensible partner or | 


Lea v. Guice, 21 Miss. 656. 

54. Wood v. Cullen, 13 Minn. 394. 

55, ) Bullard v. “Davis; oi) Bilas 352, 
49 S 541. 

[a] TIllustration.—As between an 
innocent purchaser for value of a 
business from the active partner and 
a Silent partner, the latter should 
suffer, although there is a secret un- 
conditional sale of the business be- 
tween the two partners, the full con- 


not. 


sideration of which has not been 
paid. Bullard v. Davis, 57 Fla. 352, 
49 S 541. 


Mutual rights, duties, and liabili- 
ties of partners generally see supra 
§§ 209-288. 

56.— Bigelow -v. Elliot, 8- F. Cas. 
No. 1,399, 1 Cliff. 28; Russell v. Her- 
rick, 195 N. Y. 586 mem, 89 NE 1111 
mem [rev on dissenting opinion 127 
App. Div. 508, NYS 4]. 

57. Bromley wv. miiot; °38- No. 
287, 75 AmD 182; Bolding v. Camp, 
(Tex. Civ. A.) 296 SW :1116 [rev on 
other grounds (Commn. A.) 6 SW 
(2d) 94]. 

58. Pitts v. Waugh, 4 Mass. 424; 
American Bonding Co. v. Fults, 157 
Mo. A. 553, 1388 SW 689. 

[a] TIllustration.—A_ silent part- 
ner in the business of contracting 
with the government for carrying 
mail is a partner in a nontrading firm, 
within the rule that partners of a 
nontrading firm have no implied pow- 
er to bind each other, and the silent 
partner is not liable on contracts 
made by the active partners, unless 
he authorized or ratified them. Amer- 
ican Bonding Co. v. Fults, 157 Mo. 
AD dds LS SWE OS9: 

Character of partnership as con- 
trolling factor as to partnex’s author- 
generally see supra § 291. 
ys ane vy. Clapham, 42 App. (D. 


60. Bigelow v. Elliot, 3 EF. Cas. 
No. 1,399, 1 Cliff. 28; Mason v. Clap- 
ham, 42 App, (D. C.) 481; Bolding 
v. Camp, (Tex. Civ. A.) 296: SW 1116, 


— 


[§ 384 


ner in a nontrading firm.*® 

Reasons for rule. 
not because credit is supposed to have been given to 
the partnership by reason of his connection with 
it,°® but because he is one of the contracting parties 
and participates in the profits thereof,®® and also 
partly on the ground of publie policy.®? 

Particular applications. 
partners, when discovered, may be held liable for 
property or goods purchased by one partner tor the 
use of the firm and used by it,®? although the acting 
partner gives his individual~note therefor.** 
may also be held liable for negotiable paper executed 
by the acting partner for money loaned or credit ex- 
tended and used in the partnership business;°* and 


A dormant partner is liable, 


Undisclosed or dormant 


They 


~ x 
1119 [rev on other grounds (Commn. 
A.) 6 SW (2d) -94].™= 

61. Bigelow v. Eliot, 3 F. Cas. No. 
L399, Je Clift 28: 

“Dormant or secret partners are 
held liable under such circumstances, 
partly on the ground that every man 
who has a share of the profits of a. 
trade ought also to bear his share of 
the loss, and partly on the ground 
of policy and necessity, to prevent 
bad faith: in secret arrangements; 
as all experience has shown that, if 
the rule were otherwise, third persons 


might be exposed to numberless 
frauds.” Bigelow v. Elliot, supra. 
62. Colo.—MecDonald v. Clough, 10 


Cole: 59, 14 Pea 
oe ae ee v. Merritt, 
Ky.—George Bohon Co. v. Moren, 
151 Ky. 811, 152 SW 944. 
Mo.—Bracken v. March, 4 Mo. 74. 
N. H.—Tucker v. Peaslee, 36 N. H. 
167%; Smith v. Smith, 27 No HH. 244: 
N. Y.—Duvall v. Wood, 3 Lans. 489; 
Reynolds v. Cleveland, 4 Cow. 282, 
15 AmD 369. 
N. C.—Poole v. Lewis, 15: NOC Ae 


62 Ind. 


pa Va, Clarks #216. INSVC. 1274 
i 5 Watts & 
Ss. 738. 
Tex.—Craig v. Dunlap, (Civ. <A.) 
267 SW 1007; Mann vy. Clapp, 1 Tex. 


AS Civ Cass § a0se 

Vt.— Griffith v. Buffum, 22 Vt. 181, 
54 AmD 64. 

Wash.—O’Neill v. Dunning, 132 
Wash: 138, 231 P 449; Pacific Drug 
Co. v. Hamilton, 71 Wash. 469, 128 P 
1069, 1070 [quot Cye]. 

Man.—Nisbet v. Bappe, 22 DomLR 
290, 31 WestLR 449. 

[al Where a vendor is informed 
that there is no partnership exist- 
ing, he may, on discovering the part- 


nership, make all the partners re- 
sponsible for goods he has sold to 
any one, and which have been car- 


ried into the firm. 
26 NEY Cea 2 

[b] Ignoring note.—A seller to a 
partner for the use of the firm busi- 
ness, without knowledge of the ex- 
istence of the firm, may sue the firm 
for the price and ignore a note taken 
from the partner for the _ price. 
George Bohon Co. v. Moren, 151 Ky. 
811, 152 SW 944. 

[c] Goods purchased by agent.— 
Partners may be liable for goods 
purchased for them by their agent, 
aithough the agent at the time of the 
contract mentioned the name of only 
one of his principals. Tomlinson v. 
Collett, 3 Blackf. (Ind.) 436. 


Baxter v. Clark, 


yar use ‘Duvall vy. Wood, 3 Lans. (N. 
. 

64. uy. S.—Alexandria Bank vy. 
Mandeville, 2 EH. Cas: No. 851, 1 
Cranch C. C. 575. 

Conn.—Tyler v. Waddingham, 58 
Conn. 375, 20 A 335, 8 LRA 657. 
ape pero v. State Bank, 2 Ind. 

Ky.+Scott v.(vGolmesnil, > dia sd: 


Marsh. 416. 
Md.—Davidson v. Kelly, 1 Md. 492. 
Pe eae v. Peaslee, 36 N. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 384-386] 


it has been held that a dormant partner may be held 
liable in such a ease, although the money, without 
any privity on the part of the lender, is misapplied 
by the acting partner.®> Where, however, the cred- 
itor has full knowledge of the partnership relation, 
when he takes the notes of the ostensible partner, 
he loses all right against the dormant partner.°® 
If a partner in whose name the business is carried 
on borrows money, representing it to be for the 
use of the partnership, the dormant partners will be 
hable, without proof on the part of the creditor 
that the money went to the use of the partnership ;° 
but if he borrows without such a representation 
there must be such proof.** It has been held that a 
third person who joins in a bond executed by a part- 
ner to a dormant partner, in ignorance of the fact 
of such partnership relation, cannot, in the absence 
of actual fraud, set up the fact of such partnership 
as a defense to an action on the bond.°®® 

[§ 385] (2) Limitations of Rule. In order to 
charge an undisclosed or dormant partner with an 
obligation of the firm, it is necessary that such obli- 
gation be contracted on the credit of the firm and be 
within the scope of the partnership business,‘° or 


PARTNERSHIP 


[47 .C. 5.]). 901 


that the proceeds of the obligation be used in the 
business or for the benefit of the firm,*+ or that he 
have an interest in the transaction or the profits 
thereof.72 As to acts or contracts not within the 
ordinary scope of the partnership business an Boe 
disclosed or dormant partner, like other partners,‘® 
is not bound thereby,** unless he is estopped, by ns 
acts or conduct, from denying his liability thereon*® 
or unless he subsequently ratifies them.*® 

[§ 386] b. Effect as to Firm Property. The fact: 
that a partner, with the knowledge and consent of 
his copartners, assumes sole charge and superin- 
tendence of the business and property of an undis- 
closed or dormant partnership, in his individual 
name, does not constitute him owner thereof, as be- 
tween himself and his partners;** but the property 
or effeets of the ostensible partner and that purport- 
ing to be his, although actually belonging to the 
partnership, are, with respect to the rights of inno- 
cent third parties, to be regarded as his sole prop- 
erty,‘® the dormant partner, in such a case, being 
estopped from asserting his real interest as against 
those who have in good faith acted on the appear- 
ance of the acting partner’s sole ownership.‘? Such 


Oh.—Fosdick vy. Van Horn, 40 Qh. 69. Colburn v. Mathews, 32 S. C.; proceeds to the credit of the holder, 
St. 459. 1232. the secret partners are not liable on 

Pa. Hitchman, 5 Watts 70. Alexandria Bank v. Mande-} such note. In re Munn, 17 F. Cas. 
54. ; ville, 2) kK. Cas. No: 851, 1 Cranch' Ce) No,-9,925, 3 Biss: 442. 

S. C.—Watson v. Owens, 30 S.C. L. |] C. 575; In re Munn, 17 F. Cas. No. [b] Rule applied.—A dormant 
nlaly 9,925, 3 Biss. 442; Palmer v. Elliot, | partner in a limited concern, and not 

Tex.—Bradshaw v. Apperson, 36|)18 EF. Cas. No. 10,690, 1 Cliff,” 63; } im the general partnership of the 
Tex, 13's: Mason v. Clapham, 42 App. (D. C.) | firm, for whose use a note is dis- 

Eng.—Robinson v. Wilkinson, 3 | 481; Fosdick v. Van Horn, 40 Oh. St counted, on being arrested on such 
Price 538, 146 Reprint 345. 459. note is entitled to be discharged. 

[a] Elements of rule.—To charge 71. Alexandria Bank v. Mande-| Commonwealth Bank vy. Hadfeg, 3 


a dormant partner on a note signed 
by the firm it must be shown that 
the loan was on the credit of the firm, 
or that it was used in the business or 
for the benefit of the firm. Fosdick 
v. Van Horn, 40 Oh. St. 459. 

[b] TIllustrations.—(1) Where the 
business of a partnership composed 
of two persons is conducted entirely 
by one of them in his individual 
name, and the other partner is dor- 
mant, the latter is liable on a note 
given by the ostensible partner in his 
individual name for money loaned to, 
and used in, the partnership business. 
Johnson y. Weller, 54 Pa. Super. 481. 
(2) Where there is a dormant part- 
nership consisting of two persons, 
and the active partner makes a note 
in his own name and applies the pro- 
ceeds thereon in the partnership busi- 
ness, and afterward, at the request of 
the payee of the note, and in substitu- 
tion thereof, he makes a note under 
seal and signs it with the name under 
which the firm trades, no fraud is 
committed on the dormant partner, 
and he will be liable on the second 
note, although it was made without 
his knowledge. DeTemple v. Rohr- 
bach, 52 Pa. Super. 455. 

[c] For goods purchased.—If a 
person who sells goods to an ostensi- 
ble partner, without knowing that 
there are dormant partners, takes 
the individual note of the ostensible 


partner, on which he sues, recovers 
judgment, and issues execution, 
which is*‘returned nulla bona, he 


will not be thereby barred from his 
action for goods sold against all the 


parties. Watson v. Owens, 30S. C. L. 
Tt. 
[d] Acceptance of bill.— Where a 


bill is accepted in the name of one 
partner only and not in that of the 
aera. if the bill is addressed to the 
firm, all of the members of it, wheth- 
er dormant or not, will be bound by 
such acceptance. Beach v. State 
Bank, 2 Ind. 488. 

65. Winship v. U. S. Bank, 5 Pet. 
GUYS.) 529) Seleved. 21.6: 

66. Usher v. Waddingham, 62 
Conn. 412, 26 A 538. 

67. Wtheridge y. Binney, 9 Pick. 
(Mass.) 272. 

68. Etheridge vy. Binney, supra. 


ville, 2 EB. Cas. No. 851, 1 Cranch C. 
Fosdick v. Van Horn, 40 Oh. 


17 eee COS ta NOs 
Mason v. Clap- 


C: bia 
St. 459. i 

72. In re Munn, 
9,925, 3 Biss. 442; 
ham) 42 -App: Got ‘C.) 481. 

fa] A dormant partner of a 
brokerage firm operating solely on a 
local exchange which deals only in 
outright purchases and _ sales for 
eash is not liable to a third person, 
who did not know of his connection 
with the firm, for the proceeds of a 
marginal transaction between the 
third person and the active partner, 
where the latter customarily carried 
on marginal transactions and dealt 
on another exchange, and the dor- 
mant partner received no profit from 
such transactions, including the one 


in question. Mason v. Clapham, 42 
ADD CD ni Co eho ds 

73. ‘See supra §§ 290, 292, 293. 

74. nin —re Munn, 17 <Ey Cas? No: 
9,925, 3 Biss. 442; Chamberlin v. 
Priory li AbD. “Dee. CNet w)g oes a 
Keyes 539; Taylor v. Thompson, 62 
App. Div. 159, 70 NYS 997; Common- 
wealth Bank vy. Hadfeg,. 3 Yeates 


(Pa.) 560; Larkin Co. v. Faggen, 71 
Pa. Super. 430. 

[a] Tllustrations.—(1) Where a 
dormant partner of a firm has no 
knowledge of its financial condition, 
and does not assume to know its con- 
dition, he is not liable to one who 
purchases his interest in the firm, re- 
lying on false statements of the finan- 
cial condition of the firm, made by a 
partner to whom such dormant part- 
ner refers him for information. 
Chamberlin v. Prior, 1 Abb. Dec. (N. 
Y.) 338, 2 Keyes 539. (2) Where a 
partner gives a firm note for his in- 
dividual benefit, without the assent 
of the firm, and the lender of the 
money is aware of the use which is to 
be made of it, although he does not 
know that certain other persons are 
members of the firm, such unknown 
members will not be liable to account 
on the note. Miller v. Manice, 6 Hill 
CN We) 4: (3) Where the pur- 
chaser of a note does not know that 
there are any secret partners with 
the persons whose names appear up- 
on its face and for whose individual 
benefit it is given, and places the 


Yeates (Pa.) 560. 

[c] Lease.—When a lease is exe- 
cuted by two partners, it will not 
bind the estate of the silent partner, 
where there is no evidence to show 
his assent to the lease before it was 
signed, or ratification afterward. Lar- 
kin Co. v: Faggen, 71 Pa. Super. 430. 

75. Kneisley Lumber Co. v. Ed- 
ward B. Stoddard Go., 131 Mo. A. 15, 
109 SW_ 840; Larkin Co. v. Faggen, 
71 Pa. Super. 430. 

[a] Reason for rule.—‘‘As a se- 
eret partner is not liable for the 
debts of the firm until discovered, -he 
should not be allowed, by making 
himself known, to upset a contract 
made by an innocent third party with 
the active members of the firm 

. « If this were not so, the equita- 
ble rule that ‘where one of two inno- 
cent persons must suffer by the act 
of a third party, he shall suffer who 
has been the cause or occasion of the 
confidence and credit reposed in such 
third persons,’ would be reversed.” 
Kneisley Lumber. Co. v. Edward B. 
Stoddard’ Co., 131 Mo. A. 15, 30),2109 
SW 840. 

Estoppel generally see supra §§ 
370-372. 

76. Larkin Co. v. Faggen, 71 Pa. 
Super. 430. 

Bere pda a generally see supra §§ 
7 

77. Delta Bag Co. v. Nelson, 7 La. 
A. (Orleans) 207. 

78. Cal.—Willey v. Crocker-Wool- 


aes Nat. Bank, 141 Cal. 508, 75 P 
Fla.—Taylor v. Cummer Lumber 
Co; 59 Bula. G88) 62 S. 6il4: 


La.—Delta Bag Co. v. Nelson, 7 La. 
A. (Orleans) 207. 
99 Me. 


Me.—White v. Farnham, 


100, 58 A 425, 105 AmSR 261: 
Mass.—Vietor v. Spalding, 202 

Mass. 234, 88 NE 846. 

Bee aes v. kooon, 59) Miss, 
Mo.—Swofford Bros. Dry Goods 


Nae Diment, 132 Mo. A. 616, 111 SW 
Pa.—Callender 
454. 
79. Cal.—Willey v. Crocker-Wool- 
worth Nat. Bank, 141 Cal. 508, 75 P 


v. Robinson, 96 Pa. 


106 


902 [47 C.3.] 
property may be subjected to the payment of indi- 
vidual obligations of the acting partner to third 
persons who have extended credit to him on the 
faith of his being the owner of the property;*°® and 
a bona fide transferee of such property from him 
acquires a title thereto superior to the title of others 
who claim through the dormant partners.*! Where, 
however, there is no judgment binding partnership 
property, a judgment against an individual partner 
does not affect a dormant partner’s interest in the 
property,®? and he may defeat the application of 
partnership funds to such judgment, although the 
judgment creditor did not know of his relation to 
the partnership.** A bona fide purchaser, for a val- 
uable consideration, of real estate from a partner 
without notice of the partnership character of the 
property purchases only to the extent of the part- 
ner’s legal title,s* but takes that title, upon the 
grounds of public policy,®® free from the equitable 
claims of others,°® such as of other partners,*’ or 
of creditors of the firm.*® 

Commissions. A partner may not, without dis- 
closing his interest, recover from a third person com- 
missions for effecting a disposition of the third per- 
son’s land to the firm in exchange for firm prop- 
erty.®° 

Transfer by silent partner. A silent partner may, 
subject to limitations already considered as to the 
power of partners generally,®°® transfer the property 
of the firm,®! particularly where expressly author- 
ized by the ostensible partner.°?” 

[§ 387] c. Rights of Undisclosed Partnership or 


Fla.—Taylor v. Cummer Lumber 
Co., 59 Fla. 638, 52 S 614. 
La.—Delta Bag Co. 'v. Nelson, 7 
La. A. (Orleans) 207. 
(Gh. TENG ce 


Mass.—Lord v. Baldwin, 


[b] 


partner who 


Tex.—Braddock v. Gambill, 
A.) 291 SW 306. 

[a] As against mortgagee.— 
Where a dormant partner permits 
the public to believe that the active 
partner is the sole owner of the 
business and of realty belonging to 


(Civ. | vent 
funds 


ment. 


[ce] 
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Bros. Dry Goods Co. v. Diment, 132 
Mo. A. 616, 111 SW 1196. 
Garnishment.—A 
permits a : 
against the partnership without dis- 
848 closing his identity is estopped to pre- 
garnishment 
in satisfaction of the judg- ap 
Braddock vy. Gambill, 
Civ. A.) 291 SW 306. 
Priority of claims.—Where an 
undisclosed partnership exists, 
business being carried on in the name 


[§§ 386-388 


Dormant Partner. An undisclosed partnership be- 
comes the owner of property bought,°®® or of rights 
acquired in its behalf, although the other party to 
the transaction did not know of its existence,®* and 
its members may join as plaintiffs in an action to 
enforce such rights ;®° and this rule applies, although 
the acting partner has represented that he alone 
composes the firm, if the undisclosed or dormant 
partner has neither authorized nor knows of such 
representation.®® It may enforce in the name of its 
members the collection of bills receivable, even if the 
contract was made by one of their number;®* and 
it is no defense that they were unknown to the 
debtor,?* or that he was ignorant of its title or ex- 
istence;°® but the debt or claim is gubject to a re- 
coupment or set-off of claims against the partner 
acquired before knowledge of the partnership.t 
Revocation of power. A dormant partner is enti- 
tled to revoke the implied authority of his copart- 
ners to bind him by contract,? and this.rule applies, 
although the party in whose favor the contract is 
to be made does not know of the existence of the 
partnership.® 
« [§ 388]. B. Nature and Extent of Firm Liabil- 
ities*—1. Liability upon Contract—a. In General. 
Subject to the general rules already considered as 
to the authority of the individual partner to rep- 
resent his copartners and his firm,* and to the rules 
as to ratification of,° or estoppel to object to,® un- 
authorized acts, the contracts of a partner become 
the obligation of the firm where considered as an 
entity,’ and of the copartners.* Similarly, the firm 
95. See infra §§ 472-477. 
96. Rush v. Thompson, 
158, 13 NE 665. 


112 Ind. 

97. Vietor v. Spalding, 202 Mass. 
234, 88 NE 846. 

98. Vietor v. Spalding, supra. 

99. Vietor v. Spalding, supra. 
Willey v. Crocker-Wodlworth 
Nat. Bank, 141 Cal. 508, 75 P 106; 
Vietor v. Spalding, 202 Mass. 234, 
88 NE 846; Dixon Livery Co. v. Bond, 
117 Va. 
1211; Hanson y. Roesch, 104 Wash. 


dormant 
judgment 


of partnership 


(Tex. 


the 


656, 86 SE 106, LRA1916A ,. 


the firm, he is estopped from contest- 
ing a mortgage on the realty made 
by the active partner; the mortgagee 
having no notice of the existence of 
the partnership when the mortgage 
was taken, especially when, if the 
mortgagee had had timely notice of 
the existence of the partnership, he 
might have otherwise secured pay- 
ment of his debt. Taylor v. Cummer 
Lumber Co., 59 Fla. 638, 52 S 614. 

Estoppel generally see supra §§ 
370-372. 

80. Cal.—Willey v. Crocker-Wool- 
worth Nat. Bank, 141 Cal. 508, 75 P 
106. 

Miss.—Gumbel v. Koon, 59 Miss. 
264. 

Mo.—Swofford Bros. Dry Goods Co. 
v. Bree 132 "Mo, “A. 616, LET Siw 
1196. 

Pa.—Callender v. Robinson, 96 Pa. 
454. 

Tex.—Braddock v. Gambill, (Civ. 
A.) 291 SW 306. 

[a] Zllustration.—Where a credi- 
tor extends credit to a debtor on the 
faith that he is the owner of a stock 
of merchandise without knowing of 
a secret contract of partnership be- 
tween the debtor and a third person, 
the third person cannot interpose his 
claim to the goods as against the 
claim of the creditor, for a partner 
cannot keep his membership secret 
and afterward appear and embarrass 
creditors who have acquired claims on 
the faith of the sole ownership of 
the ostensible partner. Swofford 


of one of the partners, one who ob- 
tains a judgment against him alone 
on a claim arising from the business 
has priority over one who subse- 
quently obtains a judgment against 
the partners. Brown’s App., 17 Pa. 
480 


Marshaling assets generally sce in- 
fra’ '§ 399, 

81. White v. Farnham, 
100, 58 A 425, 105 AmSR 261; French 
v. Chase, 6 Me. 166. 


82. Braddock v. Gambill, (Tex. 
Civ. A.) 291 SW 306. 

83. Braddock v. Gambill, supra. 

84. Dupuy v. Leavenworth, 17 Cal. 
262. 

85. Dupuy v. Leavenworth, supra. 

86. Dupuy v. Leavenworth, supra. 

87. Dupuy v. Leavenworth, supra. 

88. Dupuy v. Leavenworth, supra. 

s9. Martin v. Stout, 127 NW 49 


{mod on other grounds 151 Iowa 716, 
130 NW 718]. 


90. See supra §§ 322, 323. 

91. Singer v. National Bond, etc., 
COs yy CA ary pull Samper OlOL. 

92. Singer v. National Bond, etc., 


Co., supra. 

93. Conklin v. Leeds, 58 Til. 178; 
Hoaglin v. Henderson, 119 Iowa 720, 
94 NW 247, 97 AmSR 335, 61 LRA 
756; Scott v. McKinney, 98 Mass, 344. 

94. Havana, etc., R. Co. v. Walsh, 
85 Il]. 58; Rush v. Thompson, 112 Ind. 
158, 13 NE 665; Hoaglin v. Hender- 


son, 119 Iowa 720, 94 NW 247, 97 
AmSR 335, 61 LRA 1756; Badger v. 
Daenieke, 56 Wis. 678, 14 NW 821. 


*By JEROME R. FINKLDE (8§ 388-395). 


99 Me. 


251, 176 P 349. 

2. Leavitt v. Peck, 3 Conn. 124, 8 
AmD 157. = 

Restrictions by dissent generally 
see supra § 297. 

3. eavitt sv. “Peck, 3 ‘Conn. 124. 
8 AmD 157. 

4 See supra §§ 289-369. 

5. See supra §§ 373-379. 

6 See supra §§ 370-372. 

7. Firm as an entity see 
§ 172: ; 

8. Ala.—Haralson v. Campbell, 63 
Ala. 278. 

Ga.—Hand Trading Co. 
129 Ga. 853, 60 SH 154. 

Ky.—White v. Carter Dry Goods 
Co., 221 Ky. 845, 299 SW 1079; Daven- 
port_v. Green River Deposit Bank, 
138 Ky. 352, 128 SW 88, 137 AmSR 
3886; Calvert v. Louisville Journal 
Co. 4 Ky. cOp. °429. 

Mda.—Brent v. Davis, 9 Md. 217. 

Mo.—Interstate Coal Co. .v. Gordon, 
(A.) 216 SW 783; Oil Well Supply 
os v. Metcalf, 174 Mo. A. 555, 160 SW 


N. Y.—Wright v. Hooker, LOIN. Ye 
51, Seld. 216; Mead* v. Shepard, 54 
Barb. 474; Galway v. Nordlinger, 4 
NYS 649 [aff 121 N. Y. 699 mem, 24 
NE 1100 mem]. 

[a] Rule applied.—(1) If a part- 
nership disables itself to comply with 
a contract of sale, the firm and its 
members are liable in assumpsit for 
money paid thereon. Remington v. 
Pilcher, 216 Ala. 58, 112 S 338. (2) 
Where the firm has obtained money 


Supra 


v. Jones, 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note numher. 


Be at 


§§ 388-389] 


or copartners are not bound by the acts of the part- 
ner in his own behalf or individually.® 
does not become that of the firm, even though it is 
the joint act of the several members, unless the 
transaction was entered into for, and applied to the 
benefit of, the partnership;!® and the addition of 
words, in a contract by individuals, setting forth 
that the contracting persons are partners does not 
convert individual liability into firm lability where 
such words were used only for the purpose of de- 
Whenever an instrument signed in the 
firm name by one partner is capable of two construc- 
tions, it should receive that construction which will [8 
bind all the firm, as it purports to do, instead of a 
construction which will bind a single partner only. 
A lability which ordinarily would be that of the 
partnership may not be such when statutory require- 
ments are not followed in entering into the contract 


seription.'? 


for any consideration that has failed, 
all of the memovers are liable for 
the return of that which was paid, al- 
though the partner who negotiated 
the contract had no authority to do 
so and the firm has been dissolved. 
aes v. Scamell, 103 L. T. Rep. N. S. 
{b] Where two firms agree to in- 
dorse notes for each other to enshle 
each other to borrow money, the debt 
of the sureties on a note made in 
pursuance of this agreement is a 
partnership debt. Clark vy. Gregory, 
87 Tex. 189, 27 SW 56. 

9. Ala.—Cummings v. S. Funken- 


stein Co, 17 Ala, AST, SE. S: 343. 
esa ee Ve ine CA 267. P 
356. 

Ill.— Watt v. Kirby, 15 Ill. 200. 


Ky.—Arkenburgh v. Short, 4 Ky. 
Op. 563. 

Md.—Werntz v. Wells, 130 Md. 53, 
99 A 956. 

Minn.—National Bank of Commerce 
v. Meader, 40 Minn. 325, 41 NW 1043. 

Mont.—Hanrahan v. Freeman, 35 
Mont. 584, 90 P 793. > 

N. Y.—Van Voorhis v. Brown, 29 
App. Div. 119, 51 NYS 440; Lundi v. 
D’Onifri, 198 NYS 505. 

Oh.—Norwalk Nat. Bank vy. Sawyer, 
SSEONs St. ood. 

Pa.—Donnally v. Ryan, 41 Pa. 306; 
Brooke v. Evans, 5 Watts 196. 

Tenn.—Morlitzer v. Bernard, 10 
Heisk. 361. 

Tex.—Griffith v. Kroeger, (Civ. A.) 
42 SW 772. 

W. Va.—Morgan Lumber, ete., Co. 
v. McDaniels, 101. W. Va. 87, 131 SE 


879. 
obertson, 4 T. R. 


Eng. 
720, 100 Reprint 1264. 

287 Fed. 
(Tenn. 


10. In re Jarmulowski, 
703; Brownlee v. Lobenstein, 
Ch. A.) 42 SW 467. 

11. Union Land Co. v. Gwynn, 158 
App. Div. 829, 144 NYS 110 [aff 216 
N. Y. 664 mem, 110 NE 162]. 

12. Hogan v. Reynolds, 8 Ala. 59. 

13. Rhoades v. Malta Vita Pure 
Food Co., 149 Mich. 235, 112 NW 940; 
Citizens’ Sav. Bank v. Vaughan, 115 
Mich. 156, 73 NW 143. 

[a] TIllustration.—Where a statute 
provided that no liability for an 
amount exceeding five hundred dol- 
lars, except against the person incur- 
ying it, should bind a partnership 
unless reduced to writing and signed 
by at least two managers, an agree- 


‘ment to work for a partnership for 


two years ata salary of two thousand 
dollars per year, not reduced to writ- 
ing and signed by two managers, was 
not binding upon the firm. Rhoades 
v. Malta Vita Pure Food Co., 149 
Mich. 235, 112 NW 940. 

14. Sale of good will generally see 
supra § 325. 

15. Love v. Stidham, 18 App. (D. 
Cc.) 306, 58 LRA 397; Gropp v. Per: 
kins, 148 Ky/183, 146 SW 389; Welsh 
v. Morris, 81 Tex. 159, 16 SW 744, 26 
AmSR 801. .* 

{a] Partners are liable even after 
dissolution fe observe a prohibition 


PARTNERSHIP 


A liability 


stipulated at the time of the sale of 
the partnership business against en- 
tering the same business, where the 
statute provides that they are jointly 
and severally liable on firm contracts. 


ae v. Humphrey, 33 Que. Super. 
a 
16. Rapalee v. Malmquist, 165 


Iowa 249, 145 NW 279; Streichen v. 
Fehleisen, 112 Iowa 612, 84 NW 715, 
51) LRA) 412: U.S.) Cordage Coz vi 
William Wall’s Sons’ Rope Co., 90 
Hun 429, 35 NYS 978. 

17. Stark v. Noble, 24 Iowa 71; 
Pittsburg Valve, ete., Co. v. Klingel- 
hofer, 210 Pa. 513, 60 A 161. 


18. See infra text and notes 23-29. 
19. U. S.—Mason v. Eldred, 6 
Wall. 231, 18 L. ed. 783; Felichy v. 


Hamilton, 8 F, Cas. No. 4,719, 1 Wash. 
Cl Ce AOR: 

Ala.—Abbeville First Nat. Bank vy. 
Capps, 208 Ala. 207, 94 S 109. 

Cal.—Redwood City Salt Co. v. 
Whitney, 153 Cal. 421, 95 P 885; Har- 
rison v. McCormick, 69 Cal. 616, 11 P 
456; Iwanaga v. Hagopian, 39 Cal. A. 
584, 179 P 523; Stover v. Stevens, 21 
Cal vAy 261, 131 Ptsa. 

Del.—Currey v. Warrington, 5 Del. 


147. 
Ill.—Mulhall v. Gillespie, 89 Ill. 
346; Pettis v. Atkins, 60 Ill. 454; 


Hyde v. Casey-Grimshaw Marble Co., 
82 Ill. A. 83 [rev on other grounds 
sub nom. Sherburne v. Hyde, 185 Ill. 
580, 57 NE 776). 

Ind.—Crosby v. Jeroloman, 37 Ind. 
264; Brandt v. Hall, 40 Ind. A. 651, 
82 NE 929. 
oe es v. Hendrie, 22 Iowa 
Tie vad REN ort v. Benson, 163 NE 

Mo.—Burns v. Mason, 11 Mo. 469. 

Nebr.—Bowen v. Crow, 16 Nebr. 
556, 20 NW 850. 

N. J.—Brown v. Fitch, 33 N. J. L. 


418.. 

N. Y.—Seligman v. Friedlander, 199 
N. Y. 373, 92 NE 1047; Marvin v. Wil- 
ber, 52 N. Y. 270% Utica City Nat. 
Bank Vv. Penwarden, 180 App. Div. 448, 
167 NYS 680; Sparks v. Fogarty, 93 
App. Div. 472, 87 NYS 648; New York 
Fastener Co. v. Wilatus, 65 App. Div. 
467, 73 NYS 67; Batavia First Nat. 
Bank v. Tarbox, 38 Hun 57; Harris 
v. Schultz, 40 Barb. 315. 

N. D.—Continental Supply Co. v. 
Syndicate Trust Co., 52 N.-D. 209, 202 
NW 404. 

Okl. 
forating Co., 92 Okl. 
Cox v. Gille Hardware, 
Okl. 483, 58 P 645. 

Or.—Ryckman v. Manerud, 68 Or. 
300, 1386 P 826, AnnCasi915C 522); 
North Pac. Lumber Co. v. Spore, 44 
Or-462, To 2 ae pee eres v. Jones, 
42 Or. 24, 69..Py9 

Be: Tyson Vi Paticers 1 Penr. & W. 
375; Good v. Good, 7 North. Co. 159. 

S) C.—Whitfield v. Hovey; 30S: .C: 
117, 8 SE 840. 

Wash.—Panos v. Manthou, 141 
Wash, 126,°°250 P9535 ~ Warren. v. 
Rickles, 129 Wash. 448, 225 P 422. 


185, 218 P 804; 
ete Conus 
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or ineurring the debt.1* | 

Agreement not to engage in business.** 
a contract by a firm not to engage in a certain’ busi- 
ness binds the partners individually or only as a 
firm is a question upon which courts differ, some 
holding the partners bound as individuals,*° 
others holding that only the firm is bound so that 
a contract 1s “not broken by one partner’s engaging 
individually in the specified business.‘® If, how- 
ever, the.contract prohibits the partners, 
them,” from engaging in the specified business, it 
clearly binds the individual partner.’ 
389 ] b. Joint or Joint and Several Liability. 
In the absence of statutory provisions to the con- 
trary,'® the liability of partners upon contractual 
obligations is, at law, joint and not joint and sev- 
eral;1® yet it has been held otherwise;°° and it has 
been stated that the obligation is so far several that 


Whether 


and 


“or any of 


Wis.—Bellman v. Home Ins. Co., 
178 Wis. 349, 189 NW 1028, 27 ALR 
945; Slutts v. Chafee, 48 Wis. 617, 4 
NW 763. 

IExng.—Kendall v. Hamilton, 4 App. 
Cas. 504, 1 ERC 175; Malcolmson v. 
Malcolmson, TA RE 2 Ir: 228; Perring 
v. Hone, 4 Bing. 28, 13 ECL 384, 130 
Reprint 678; Maclae v. Sutherland, 3 
E. & B. 1, 77 HCL 1, 118 Reprint 1038; 
Byers v. Dobey, 1 H. Bl. 236, 126 Re- 
print 137; Ex p. Buckley, 14 M. & W. 
469, 153 Reprint 559; Ex p. Wilson, 
3 Mont. D. & De G. 57. 
iow S.—Pitfield v. Trotter, 32 N. S. 
ee eer .—Drouin v. Gautnien 12 Que. 

“All iene Pe contracts when 
made, and during the lifetime of the 
partners, are to be considered as 
joint, thereby rendering each member 
of: the firm liable to third parties for 
all the partnership debts.” oc 
v. Jones, 42 Or. 24, 28, 69 P 919. 

[a] Joint and several liability dis- 
cussed and distinguished.—(1) “It is 
sometimes said that contracts - of 
partners are joint and several. This, 
in the broad terms which would in- 
clude all contracts, is a mistaken 
view of the law. They may, like any 
other contract, be so framed as to be 
joint and several.” Crosby v. Jerol- 
oman, 87 Ind. 264, 274. (C2) SET OS 
true that each copartner is bound for 
the entire amount due on copartner- 
ship contracts; and that this obliga- 
tion is so far several that if he is 
sued alone, and does not plead the 
nonjoinder ‘of his copartners, a recov- 
ery may be had against him for the 
whole amount due upon the contract, 
and a joint judgment against the co- 
partners may be enforced against the 
property of each. But this is a dif- 
ferent thing from the liability which 
arises from a joint and several con- 
tract. There the contract contains 
distinct engagements, that of each 
contractor individually, and that of 
all jointly, and different remedies 
may be pursued upon each. The con- 
tractors may be sued separately on 
their several engagements or together 
on their joint undertaking. But in 
copartnerships there is no such sev- 
eral liability of the copartners. The 
copartnerships are formed for joint 
purposes. The members undertake 
joint enterprises, they assume joint 
Hac, and they incur in all cases joint 
liabilities. In all copartnership 
transactions this common risk and 
liability exist.” Mason v. Eldred, 6 
Wall. (U. S.) 231, 235, 18 L. Ed. 783. 

[b] Creditor’s acceptance of 
drafts from each of two firms in 
partnership, for the share of the 
goods purchased by both that was 
taken by each upon the purchaser’s 
own division, does not dissolve the 
joint liability on the original con- 
tract. Tyson v. Pollock, 1 Penr, & 
Wie (Panes: 

speed upon bill or note see supra 


20. Roberts v. Toney, 100 W. Va. 
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if one partner is sued alone and does not properly 
plead the nonjoinder of his copartners, a recovery 
maybe had against him for the whole amount.?? 
Statutory alteration of joint liability.?? 
hability rule has been altered in many states, the 
change having been brought about by statutes spe- 
cifically providing that partners’ liability shall be 
several as well as joint or that one may be sued for 
the obligations of all;?* by statutes providing that, 
where there are several defendants in a suit and only 
part of them are served with process, plaintiff may 
discontinue as to those not served and proceed 
against the others;** by statutes permitting a suit 
against one partner for the obligations of all;?° by 
provisions that every complaint against two or more 
defendants shall be treated as both joint and sev- 


688, 1381 SE 552; Weimer v. Rector, 
43 W. Va. 735, 28 SE 716; Courson v. 
Parker, 39 WsVa. 521, 20 SH 5838. 
21. Mason v. Eldred, 6 Wall. (U. 
De maZe Ll eek Sed neue Son SARL Ve 
HOvAleswd Pere CUly S)) Molla sed: 
157; Brown v. Belches, 1 Wash. (1 
Va.) 93 Rice v. Shute, 5 Burrs 2611, 
De ee 374, W. Bl. 695, 96 Reprint 


[a] Suit against partner for share 
of debt.—It would seem that the 
payee of a partnership note may sue 
one of the two partners for one half 
of the amount, waiving recovery 
against him of the balance. Brown 
v. House, 20 F. (2d) 142 (Idaho). 

22. Parties to actions by or against 
partnership see infra §§ 471-494. 

23. See statutory provisions. 

[a] In Mississippi.—(1) “The 
common law on this subject has un- 
dergone material alterations by stat- 
utory provisions. ale Qe 
All promises by partners are declaxed 
to be joint and several. 3. Inactions 
against copartners, it is sufficient to 
declare against one or more, either 
severally or as copartners, alleging 
the liability to have arisen by the 
promise of the party sued, under 
such signature as the writing exhib- 
its.” Fairchild v. Grand Gulf Bank, 
6 Miss. 597, 605. (2) Under the stat- 
ute making partners’ liability joint 
and several, one member may be sued 
and recovery had against him upon 
a contract of the firm, as upon his in- 
dividual contract. Miller v. Northern 
Bank, 34 Miss. 412. 

[b] In New York (1) there are 
many decisions holding that at com- 
mon law the liability of partners on 
contractual obligations is joint. See 
cases supra note 19. (2) Subsequent 
to the earliest of these cases it was 
stated generally, although in a lim- 
ited partnership case, that partners 
are jointly and severally liable for 
the debts of the firm, such liability 
being one of the essential elements 
of a contract of partnership. Suau 
v. Caffe, 122 N. Y. 308, 25 NH. 488, 9 
TEAM OOS: (3) Thereafter, in dis- 
cussing a statute relative to compo- 
sitions with creditors, the statement 
was made that partners are jointly 
and severally liable for firm debts. 
Kaplan v. Shapiro, 53 Misc. 606, 103 
PINES 92.2589 INNVCivProe lobi4) But, 
in a decision rendered still later, in 
1910, the court made the following 
statement: ‘“‘The learned justices of 
the Appellate Division were of the 
opinion that by virtue of a statute 
known as the Partnership Law, co- 
partners are liable severally as well 
as. jointly and at law as well as in 
equity. Although this innovation on 
the common law is held to have been 
in force for nearly fourteen years, 
the bar, the courts and the public ap- 
parently had not realized that such a 
change had been made, or that it was 
seriously claimed to have been made, 
until the decision now under review 
was announced. This conclusion was 
based on section 6 of the Partnership 
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The joint 


several.?° 


Law passed in 1897, and when that 
section is read by itself the position 
of the Appellate Division seems ten- 
able, but when read in connection 
with the common law and all the 
statutes on the subject, as well as its 
own context, we do not regard it as 
sound.” Seligman vy. Friedlander, 199 
INES Yer 38, OU) 2 Nees LOA) (5) 
From a decision subsequently ren- 
dered the following language is 
taken: “The promise of a copartner- 
ship is joint as to all the members 
and several as to. each. 
Therefore, when the trust company 
made a loan to the firm of z 
all the members of the firm became 
liable jointly and each member there- 
of became liable severally to pay the 
debt’? Peo. v. Knapp; 206 N.Y. 7373, 
382, 99 NE 841, AnnCas1914B 243. 

{c] When firm’s action is dis- 
missed with costs, plaintiff partners 
are jointly and severally liable there- 
for where joint and several liability 
is provided for firm debts. Dini v. 
Harris Constr. Co., 49 Que. Super. 193. 

Joint and several liability upon 
judgments see infra § 553. 

24. Glasscock v. Price, 92 Tex. 271, 
47 SW 965; Frank v. Tatum, 87 Tex. 
204, 25 Sw 409; Burton v. Roff, (Tex. 
Commn, A.) 292 SW 159 [aff (Civ. A.) 
275 SW 273]; Winfield First Nat. 
Bank v. Perfected Curing, etc., Co., 
(Tex. Commn. A.) 280 SW 737 [rev 
(Civ. A.) 266 SW 864]; Fowler 
Commn. Co. v. Land, (Tex. Commn. 
A.) 248 SW 314 [rev (Civ. A.) 234 SW 
709]; Aly v. Texas Publication House, 
(Tex. Civ. A.) 5 SW (2d) 235; Wag- 
goner v. Herring-Showers Lumber 
Co., (Tex. Civ. A.) 288 SW 260; Mc- 
Daniel vy. Turner, (ex. Civ. A.) 269 
SW 496; Lewis v. Tyler Hotel Co., 
(Tex. Civ. A.) 257 SW 704; Baker v 
Coleman Abstract Co., (Téx..Civ,A.) 
248 SW 412; Goodman v. Republic 
Inv. ‘Co., (Tex. Civ. A.) 215 SW 466; 
Webb v. Gregory, 49 Tex. Civ. A. 282, 
108 SW 478. E 

{a] South Carolina statute.—The 
code section permitting plaintiff, in 
a action against a partnership, when 
one or more of the partners have not 
been Summoned, to have judgment 
against the partnership property and 
the individual property of the part- 
ners served, does not make partner- 
ship contracts joint and_ several. 
Pope Mfg. Co. v. Charleston Cycle Co., 
55 |S. ©. 528,338 SH 787. 

Discontinuance as to parties not 
served see infra § 506. 

Judgment against partners served 
see infra §§ 551, 552. 

25. Hall v. Cook, 69 Ala. 87; Conk- 
lin vy. Harris, 5 Ala. 213; Green w. 
Pyne, 1 Ala. 235; Curlee Clothing 
Co. v. Hamm, 160 Ark. 488, 254 SW 
818; Coats v. Milner, 134 Ark, 311, 
203 SW 701; Jones v. Jones, 21 Ark. 
409; Burgen v. Divinal, 11 Ark. 314. 

26. Brandt v. Hall, 40 Ind. A. 65 il) 
82 NE 929; Claflin v. Butterly, 12 N. 
Y. Super: 327, 2 AbbPr 446. 

27. D. C.—Presbrey v. Thomas, i 
Appr LV ie 


[§ 389 


eral;2° and by statutes to the effect that, in the ab- 
sence of stipulation otherwise, persons jointly liable 
on contracts or obligations shall be severally liable 
also,27 although in some states provisions of the 
last mentioned, or a similar type, have been held not 
to apply to partnership obligations.?* 
effect of a statute is to permit suit against each 
partner or to permit judgment against one, this may 
not be equivalent to making the liability joint and 


Although the 


Agreements altering joint liability. Members of 
the firm may bind themselves jointly and severally 
instead of jointly by an agreement to that effect;*° 
and a partner may bind himself separately as well 
as jointly by agreement*+ or by holding himself out 
as the only member of the firm, although there are 


. lowa.—Reyerson “vy. 22 
Iowa 480. 
pee .—Williams v. Rogers, 14 Bush 

Mo.—wWillis v. Barron, 143 Mo. 450, 
45 SW 289, 65 AmSR 673; Putnam v. 
Ross, 55 Mo. 116; Gates v. Watson, 
54 Mo. 585; Bryant v. Hawkins, 47 
Mo. 410; Hicksville Handle Co. v. 
Herb, (A.) 226 SW 63; In re Perkins, 
166 Mo. A. 170, 148 SW 969 [transf 
Whitecloud Milling, ete., Co. v. Thom; 
son, 264 Mo. 595, 175 SW 897]; Blas- 
land-Parcels-Jordan Shoe Co. Nie 
Hicks, 70 Mo. A. 301; Lowe v. Elec- 
tric Springs Co., 47 Mo. A. 426; Simp- 
son v. Schulte, 21 Mo. A. 639 

Tenn. —Mahoney- Jones Co. 'v. Sams, 
128 Tenn. 207, 159 SW 1094; House 
v. Thompson, 3 Head 512. 

28. Abbeville First Nat. Bank v. 
Capps, 208 Ala. 207, 94 S 109; Currey 
v. Warrington, 5 Del. 147; Sandusky 
v. Sidwell, 173 Ill. 493, 50 NE 1003 
Lagi: 730. Ax 491 4; Coates v. Preston, 
105 “Ills 47.0; Hyde v.» Casey- Grim- 
shaw Marble Co.o82 TN. Ae 8s Virev 
ce grounds. Sib et ee S Ones Gee NE 

29. Duramus v. Harrison, 26 Ala. 
326%) a Travis. -v.c Tarihi wes sAlay sont: 
Claflin v. Butterly, 12 N. Y. Super. 
327, 2 AbbPr 446. 

30. Forst v. Leonard, 112 Ala. 296, 
20 S 587; Anderson v. Stayton State 
Banks S82) Or, Siglo ome LOSS. weere 
man v. Tunno, 12 S. C. Eq. 181; Den- 
ton v. Rodie, 3 Campb. 493, 170 Re- 
print 1458. 

[a] 
pressly setting forth that it was 
made by H N LandS J A doing busi- 
ness under the firm name of L and A 
as parties of the first part, is their 
joint and several contract. Forst v. 
Leonard, 112 Ala. 296, 20 S 587. 

SL. i1l.—McIntyer v. Houseman, 98 
DAS UG. 

Soy eee cn v. Jeroloman, 37 Ind. 

Ky.—Hooser v. Metcalf, 10 Kyl 87. 

Mich.—Graff v. Epstein, 238 Mich. 


Hendrie, 


227, 213 NW. 190. 
N. Y.—In re Baldwin, 170 N. Y. 
156; 63 INE 62,58 LRA 122: Amend 


v. Becker, 37 Mise. 496, 75 NYS 1095. 
Wis.—Bellman v. Home Ins. Co., 
ue Wis. 349, 189 NW 1028, 27 ALR 


aes Tlustrations.— (1) The _ in- 
dorsement of a firm note by both 


partners makes each individually 
liable to the creditor. Amend v. 
Becker, 37 Misc. 496, 75 NYS 1095. 


(2) A member of a banking firm ren- 
ders himself severally liable on a cer- 
tificate of deposit by signing his name 
thereto as a surety. In re Baldwin, 
170 N. Y. 156, 68 NE 62, 58 LRA 129. 

[b] Partner jointly agreeing to 
use all means to prevent burning of 
insured property violated the agree- 
ment by leaving property to burn 
when the other partner had set fire 
to it and so was personally liable 
for breach. Bellman vy. Home Ins. 
Co., 178) Wis, 349, 189 NW 1028, 27 
ALR 945. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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other members.*? Partners may, by agreement, re< 
lease the firm from an indebtedness by substituting 
a partner as debtor,?* or may contract against per- 
sonal liability growing out of a firm transaction ;** 
yet it has been held, in view of a limited partner- 
ship act, that members of a firm cannot limit their 
liability except as provided in such statute.°> Pri- 
vate agreements between the partners as to limita- 
tions of liability are not binding upon third per- 
sons.*® 

In Louisiana the members of an ordinary or non- 
commercial partnership are, by statutory provisions, 
bound jointly and not severally for firm debts,*7 
while the members of a commercial partnership are 
liable severally as well as jointly,?® liability in the 
case of commercial partners not being limited to a 
partner’s interest in the firm, even though the per- 
son with whom a contract was made was aware of 
the extent of such partner’s interest.°® Although 
ordinary partners may stipulate for several or in 
solido liability if they so desire,*® it has been held 
that commercial partners cannot alter their joint 
and several liability merely by a clause in the part- 
nership contract providing for liability of a different 
type;*! and that during the life of the partnership 
the members cannot be reached individually except 
through the firm.*? 

[§ 390] c. Individual Liability; Liability in Sol- 
ido. Regardless of whether partners are jointly 
or jointly and severally liable for partnership obli- 
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gations, each is liable for the whole amount of the 
partnership debts," such liability sometimes being 
referred to as “in solido” lability,** and some- 
times as “joint and several” liability,*® even though, 
in the latter case, the term “joint and several” may 
not mean that each partner is subject to a separate 
action.*® The term “in solido,” also, does not neces- 
sarily signify that one partner may be sued alone, 
since the right to do so depends upon whether the 
liability is joint and several, but it means that the 
entire property of every partner is liable to make 
good the debts of the partnership, irrespective of 
the amount of the partner’s interest in the firm.*” 
This individual liability for the firm’s debts is not 
collateral or secondary like that of a surety, but is 
primary and direct,#® whatever priorities there may 
be as to partners in the marshaling.*® 

In Louisiana members of a commercial partner- 
ship are, under statute, liable in solido,®® while mem- 
bers of an ordinary partnership are liable only for 
their virile shares.°! This solidary liability, in the 
case of commercial partners, includes lability on a 
lease of a place in which to conduct the business, 
even though a commercial firm, as such, cannot ac- 
quire real estate.°? If the business is partly com- 
mercial and partly noncommercial, the partners may 
be liable in solido for its obligationseunless they 
segregate that which is commercial from that which 
is not.°? Courts will not indulge in any presump- 
tion that a partnership is of such a character as to 


Co., 8 Okl, 483, 58 P 645. 
Eng.—Doddington v. Hallet, 1 Ves. 


32. Crosby v. Jeroloman, 387 Ind. Ark.—Dodson v,. Alphin, 88 Ark. 
264; Bonfield v. Smith, 12 M. & W.| 482, 115 SW 371. 
405, 152 Reprint 1254. Ga. —Boykin v. Bohler, 163 Ga. 807, 
33. Central Nat. Bank, ete. Co.|137 SE 45; Weatherly v. Hardman, 68 
v. Gilchrist, 23 Oh. A. 87,154 NE 811; | Ga. 592. 
Switzer Lumber Co. v. Clements, Ind.—Doerr v. Hibben, 84 Ind. A. 
(Tex. Civ. A.) 166 SW 438. 239, 150 NE 795. 
[a] Compositions with creditors Kan.—Williams v. Muthersbaugh, 


as discharge of copartner.—Under 
Code Civ. Proc. § 1942, providing that 
a joint debtor may make a separate 
composition with his creditor, which 
composition shall only discharge the 
debtor making it, ete., a payment by 
one partner of his part of the liabil- 
ity of the firm on a note executed by 
the partners does not discharge the 
copartner. Kaplan v. Shapiro, 53 
Mise. 606, 103 NYS 922, 39 NYCiv 
Proe 155; 

34. Industrial Lumber Co. v. Tex- 
as Pine Land Assoc., 31 Tex. Civ. A. 
OD, ae WY Bile : 

385. McCamey v. Hollister Oil Co., 
(Tex. Civ. A.) 241 SW 689. 

36. Gruner v. Stucken, 39 La. 
Ann. 1076, 3 S 338; Flower v. Wil- 
liams, 1 La. 22; Coons vw. Renick, 11 
Tex. 134, 60 AmD 230; Barton v. Ash, 
(Tex, Civ. A.) 154 Sw 608. 

Limitations upon authority of part- 
ners see supra § 296. 

S7. See statutory provisions. 

[a] Liability for attorney’s fees. 
—Ordinary partners are not liable in 
solido for attorney’s fees rendered 
to the partnership under one mem- 
ber’s employment. Hyams vy. Rogers, 
4 La. Ann. 230. 

Who are ordinary partners see su- 
pra § 291. 

38. See statutory provisions. 

Who are commercial partners see 
supra § 291. 

39. Lambeth v. Vawter, 6 Rob. 
(G1 Bese) fm 2401 

40. Payne v. James, 36 La. Ann. 
476; Bennett v. Allison, 2 La. 419. 

41. Lynch vy. Postlethwaite, 7 
Mart. (La.) 69, 12 AmD 495. 

42. liverpool, ete, Nav. Co. v. 
Agar, 14 Fed. 615, 4 Woods 201. 

43. U. S.—Mason vy. Eldred, 6 
Wall. 231, 18 L. ed. 783. 

Ala.—Cletkler v. Anniston First 
Nat. Bank, 204 Ala. 268, 85 S 484. 

Ariz.—Hooks v. Gila Valley Bank, 
etc, Co., 12 Ariz. 315, 100 PF 806. 

3 
¢ 


29 Kan. 730; Medberry v. Soper, 17 
Kan. 369. 
Miss.—Tupelo Bank v. Hulsey, 112 
Miss. 632, 73 S 621. 
Oil Co. 


N. Y.—Judd Linseed, etc., 


Va ciubbell. 26) IN. Ye 043) 

Oh.—Ross v. Couden, 22 Oh. A. 330, 
154 NE 527. 

Se SAllen) ‘v., Owens 29) eS. iC. 
Ip EOS 

Tex.—Fowler Commn. Co. v. Land, 
(Commn. A.) 248 SW 314; Webb v. 


ore 49 Tex, Civ A. 282, 108 SW 
78. 


Utah.—Prows v. Hawley, 271 P 381. 

Wash.—Empire State Surety COn EVs 
Ballou, 66 Wash. 76, 118 P 923. 

Bng.— Rex V. Dodd, 9° Hast 516, 
103 Reprint 670. 

[a] Where defendant could be held 
liable as an individual, he cannot 
complain of being held liable as a 
partner. Davis v. Citizens’-Floyd 
tae etc, (Col 37 Ga A. io, 139) SE 

[b] In the Philippines a member of 
a civil or noncommercial partnership 
is not liable for the entire indebted- 
ness of the partnership, but only 
for his aliquot part of the debt. 

Bachrach v. La Protectora, 37 Philip- 
pine 441; Dietrich v. Freeman, 18 
Philippine 341. 

[ec] In Porto Rico, under the stat- 
ute, the liability of a general partner 
in either a general or a limited co- 
partnership, for performance of the 
firm’s obligations, extends to all the 
partners’ property. Gregory v. Por- 
Ko Rico Treasurer, 24 Porto Rico 


44. Mass.—Morrell v. Trenton Mut. 
Enucte,, . ins. Con) Cushs, 2825 157 
AmD 92; Benchley v. Chapin, 10 
Cush, 173. ; 


Nebr.—Nebraska R. Co. vy. 
8 Nebr. 251, 262. 

N. Y.—Bakmazian vy. Tatosian, 161 
NYS 450. 

Okl.—Cox v. Gille Hardware, etc., 


Lett, 


497, et be gt 1165. 

: member of a partner- 
pee nis eA ts in solido for the 
whole amount of the debts, without 
reference to the proportion of his 
interest, or the nature of the stipula- 
tion between him and his associates.” 
Nebraska R. Co. v. Lett, supra. 

45. Speyers v. Fisk, 3 Hun (N. Y.) 
706, 6 Thomps. & C. 197. 

46. Speyers v. Fisk, supra 

“All contracts with partners are 
joint and several, and every partner 
is liable to pay the whole debt... 
but their responsibilities are not joint 
and several, so as to subject each 
to a separate action.’ Speyers v. 
Fisk, supra. 

47. Cox v. Gille Hardware, etc, 
Co., 8 Okl. 483, 58 P 645 [quot Bates 


Partn., § 457]. 
48. , Francis v. MeNeal, 228 U;. (1S: 
C95 33) SC (Ole lan eds todos Boeger 


Vv. Hise 204 Towa 435, 215 
55 ALR.562; Hartigan v. Casualty 
Con vo£ America, Zi INS edi Ore 
NE 789; Lamadrid Vv. Torrens, 28 
Porto’ Rico 824, 

49. Francis v. McNeal, 228 U. S, 
695, 88 SCt 701, 57 Li ed. 1029; Nash- 
ville Saddlery Co. v. Green, 127 Miss. 
98, 89 S 816. 

Marshaling of assets as between 
partners see infra § 396 et seq. 

50. See statutory provisions. 

51. See statutory provisions. 

[a] Statute Pelative to employ- 
ment of attorney for several persons, 
for an affair in common, which makes 
such persons liable in solido for all 
the effects of the procuration, is not 
so applicable as to make ordinary 
partners liable in solido for attorney’s 
fees for services rendered the part- 
nership. Hyams v. Rogers, 24 La. 
Ann. 230. 

Who are ordinary partners see su- 
pra § 291. 

52. Shreveport Ice, etc. Co. v. 
Mandel, 128 La. 314, 54 S 831. See 
Hollingsworth Vv. Atkins, 46 La. Ann. 
O05, Uo iS iit. s(contral): 

53. Engineering Sales Co. v. Sund- 


NW 597, 


bery, 158 La. 389, 104 S 126; Southern 
Coal |Conw. Sundbery, 158 La. 386, 
104 S 124. 
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make the members liable in solido, but proof to 
that effect must be produced,°* oral testimony be- 
ing admissible for such purpose.®® 
is used to include the idea of 
several” liability®® in the same manner as, in com- 
mon-law states, the term “joint and several” is used 
to include the idea of “in solido” 


solido” 


habilrty ;°* 


hability of the common law.°® 
[§ 391] d. Liability in Equity. 


tractual obligations of partners are joint and sey- 
eral;°® yet it has been stated that this is true only 
in cases involving the administration of the estate 
It has been held that eq- 


of a deceased partner.®° 


54. Bank of Commerce v. Mayer, 
42 La. Ann. 1031, 8 S 260; »Baldwin 
Oe ges) 7 La. A. (Orleans) 

55. Villa v. Jonte, 17 a, Ann. 9. 

56. See Henderson v. Wadsworth, 
115 U. S. 264, 6 SCt 40, 29 L. ed. 377; 
Liverpool, etc., Nav. Co. v. Agar, 14 
Fed. 615, 4 Woods 201; Perett v. 
Dupré, 3 Rob. (La.) 52. 


“While the ultimate area of. 


partners is in solido,—i. e. joint 
and several,—they, during the life 
of the partnership, cannot be charged 
individually except through the part- 
nership.” Liverpool, etc., Nav. Co. 
v. Agar, supra. : 

57. See cages supra note 45. 

58. Lynch vy. Postlethwaite, 1 
Mart. (La.) 69, 12 AmD 495. 

[a] Agreement limiting liability. 
—An agreement that one partner, 
putting in no cash but contributing 
his time and experience for an equal 
share of the. profits, should not be 
responsible for any losses was void 
even as between the partners, in view 
of Rev. Civ. Code art 2814, although 
art 2843 permits partners to limit 
liability as between themselves. In 
re Liquidation of Mitchell-Borne Con- 
str. Co., 145 La. 379, 82 S 377. 

Boe U. S—In re Forse, 184 Fed. 

Ala.—Emanuel v. Bird, 19 Ala. 596, 
54 AmD 200; Travis v. Tartt, 8 Ala. 
574. 

Conn.—Camp v. Grant, 21 Conn. 
51, 54 AmD 321. 

Ill.— Silverman y. Chase, 90 Ill. 37; 
Mason v. Tiffany, 45 Ill. 392; Ladd 
v. Griswold, 9 Ill. 25, 46 AmD 443; 
Cues ban v. Cunningham, 227 Ill. 
A. 5 

Miss.—Dinwiddie  v. 


Glass, 111 
Miss. 449, 71 S 745. 
Mo.—Simpson v. Schulte, 21 Mo. A. 
639. 
N. J.—Edison Electric Jlluminat- 
ing Co. v. De Mott, 51 N. J. Eq. 16, 
25/A-952. 


N. Y—Seligman. v. Friedlander, 
199 N. Y. 373, 92 NE 1047; In re Gray, 
111 N. Y. 404, 18 NE 719; McDonald 


v. MeDonald, 17 NYS 280; 
ley v. Lambert, 2 Johns. Ch. 

Or.—Poppleton v. Jones, ie Ors 24, 
Gy). POU 

Eng.—Devaynes v. Nobles, 1 Meriv. 
529, 85 Reprint 767; Wilkinson v. 
Henderson, 1 Myl. & K. 582, 7 EngCh 
582, 39 Reprint 801. 

[a] Where a firm is eo nomine 
a party to obligations, the debt is 
the joint and several obligation of all 
of the partners, and each is liable to 
suit and judgment thereon. Faulk v. 
Hobbie Grocery Co., 178 Ala. 254, 
59 S 450. 

60. Kendall v. Hamilton, 4 App. 
Gas. 9504, 1 HRC. 175. 

61. Wilmer v. Currey, 2 De G. & 
Sm. 347, 64 Reprint 156. 
ae Sumner v. Powell, 

Reprint 852. 

63. See cases supra notes 61, 62. 
64. Simpson v. Vaughan, 2 "Atk. 
8, 26 Reprint 415; Wilmer v. Cur- 
ey, 2 De G. & Sm. 347, 64 Reprint 
56; Sumner v. Powell, 2 Meriv. 36, 


Ene 
ils 


2 Meriv. 36, 


and it has been stated that “in solido” 
liability under the civil law is the joint and several . 
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The term ‘in 


“Joint and | bility. 


or “individual” 


[§ on 2. Liability in Tort. 
answerable for the tort of any member,®* the liabil- 
ity of the partners is joint and several,°® 
sometimes stated, in solido.®* 
held that individual liability for the firm’s torts 


or ‘ Tay) ay 


oq 
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uity cannot treat as several the partners’ deed®* or 
bond,*? expressly made joint,°* except where the 
deed co bond was given to secure a partnership lia- 


Whenever a firm is 


and, as 
It has, however, been 


does not attach to one who became a member of the 


In equity, con- 
[§ 393] 


85 Reprint 852; Burn v. Burn, 3 Ves. 
Jr. 573, 30 Reprint 1162; Thomas vy. 
Frazer; 8 Ves. Jr. 399, 30 Reprint 
1074. 

[a] TIllustration.—Where a firm 
of three dissolved partnership, one 
retiring and two continuing in the 
business, a covenant by the two con- 
tinuing partners that they would 
pay stated amounts to the outgoing 
partner or his representatives. was 
joint in equity as at law. Wilmer 
v. Currey, 2 De G. & Sm. 347, 64 
Reprint 156. a 

65. Liability for spate of partners 
see supra §§ 364-369 

66. U. S.—James- Dickinson Farm 
Morte) Colava Harry, 2735 Us Soopers; 
47 SCt 308, 71 L: ed. 569; Lovejoy v. 
Murray,’ 85 Wall. 1,°18 LL. ed! 129; 
In re Coe, 183 Fed. 745, 106 CCA 181 
[aff 169 Fed. 1002]; Troy Iron, etce., 
Factory v. Winslow, 24 F. Cas. No 
le 1 Bann! & Al 980 Blatchf. 

Cal.—Murphy v.-Coppieters, 136 
Cals 327%, 68 297008 Rogers: ve Ponet, 
21 Cal. A. 577,, 13820 85. 

Colo.—Rice v. Van Why, 49 Colo. 
Vaid ld P1599), 

Ill.—Wisconsin Cent. R. Co. v. Ross, 
142 Til. 9, 31 NE 412, 34 AmSR 49; 
Liebold v. Green, 69 Ill. A. 527. 

Ky.—Whitaker v. Kesler, 3 Ky. 
Op. 236. 

Me.—Howe v. Shaw, 56 Me. 291. 

Mass.—Fennell_ v. Peterson, 225 
Mass. 598, 114 NE 744. 

Minn.—Jewison v. Dieudonne, 127 
Minn. 163, 148 NW 20. 

Miss.—Heirn v. McCaughan, 32 
Miss. 17, 66 AmD 588 


Nebr.—Wiley v. National murery. 


Co., 103 Nebr. 68, 170 NW 349. 
N. Y.—In re Peck, 2060 ING Yau bd, 99 
ae 258, 41 LRANS 1223, AnnCas 


1914A 798; Lockwood v. Bartlett, 130 
N. Y. 340, 29 NE 257 [aff 7 NYS 481]; 
Roberts v. Johnson, 58 N. Y. 613; 
Jacobs v. Maryland Casualty Co., 198 
App. Div. 470, 191 NYS 692 [aff 243 
N. Y. 622 mem, 138 NE 472 mem]; 
Matter of Blackford, 35 ‘App. Div. 
330, 54 NYS 972; Walker v. Anglo- 
American Mortg., Ctey vCOw ie, ELun 
334, 25 NYS 432; Matter of Seybel, 
124 Mise. 297, 207 NYS 765. 

Pa 


per. 585. 
Ss. C.—White v. Smith, 46 S. CG 
Lib 9 5. 


Tex.—Texas Rice Land Co. v. Mc- 
Faddin, etc., Land Co., (Commn. A.) 
ae rat 888 [aff (Civ. A.) 253 SW 

6. 

Va.—Parrish v. 126 Va. 
319, 101 SH 236. 

Wash.—Grissom v. Hofins, 39 Wash. 
51,. 80 P 1002. 

W. Va.—Cook v. Coleman, 90 W. Va. 
748, 111 SE 750. 

Re iar eal v. Luscomb, 23 Wis. 

Eng.—Blyth v. Fladgate, [1891] 
1 Ch. 337; Thomas v. Atherton, 10 Ch. 
DD, W355 Rice" va Shute 5) Burr 2600" 
98 Reprint 374, W. Bl. 695, 96 Re- 
print 409. 

[a] Tort of one partner is con- 
sidered the joint and several tort of 


Pulley, 


partnership after the tort was committed.°* 

3. Criminal Liability and Punishment. 
That guilt is personal applies as well to partner- 
ship as to other relations,®°® so that, in the absence 


all the partners; and the partner 
doing the act is comsidered as the 
agent of the other partners, when the 
wrongful act is connected with the 
business of the firm, and is incident 
to it as the business is carried on; 
and any of the partners is chargeable 
civiliter to the same extent to which 
his copartner would be bound. Heirn 
Me coe ra 32 Miss. 17, 66 AmD 


[b]. Under Dramshop Act, recov- 
ery of damages may be had against 
the firm and individual partners, 
jointly and severally. Cushing v. 
Poli, t5ty Uy Aje dl: 

[ec] Quasi tort.—The regulation of 
the affairs of a partnership between 
defendant survivor and the heirs of 
the other partner cannot change the 
rights of a plaintiff in an action re- 
sulting from a quasi tort involving 
the joint and several liability of de- 
fendants. Levesque v. McLean, 9 Que. 
Pr 2109. 

[ad] Where a firm converted cer- 
tain property belonging to a bank, 
and the firm and the individual part- 
ners were then adjudged involuntary 
bankrupts, the bank could prove a 
claim against the partners jointly and 
severally on an implied contract to 
repay moneys, namely, the proceeds 
of the goods wrongfully converted by 
them. In re Coe, 183 Fed. 745, 106 
CCA 181 [aff 169 Fed. 1002]. 

[e] Preference of claims against 
deceased partner’s estate.—Individ- 
ual contract claims against a de- 
ceased partner’s estate cannot be pre- 
ferred over tort claims against the 
estate or against the partnership, 
but all must share ‘pro rata in the 
individual estate, the partners being 
individually liable for torts. 
Hs of Seybel, 124 Mise. 297, 207 NYS 

{f] Partners giving sheriff in- 
demnity bond in attachment pro- 
ceedings became liable with him as 
joint trespassers in the proceedings 
under the attachment. Lovejoy v. 
ta 3 Wallis (ie S.)) ay LS aia eds 

67. In .re Hardie, 148: Hed. 607 
[rev on other grounds 165 Fed. 588, 
91 CCA 426, 20 LRANS 785]; Schwa- 
backer v. Riddle, 84 Ill. 517; Loomis 
Vv. Barker, 269.1 3603" “Baldeya ave 
a as a 39 La, Ann. 660, 2 S 

[a] “fhe doctrine is well set- 
tled, and has been frequently applied 
by this court, that partners are lia- 
ble in solido, for the tort of one, if 
it were committed by him as a part- 
ner, and in the course of the busi- 
ness of the partnership.” Schwa- 
backer v. Riddle, 84 Mil SLT, vb 205 

68. Wooster v. Hoecker, (Tex. Civ; 
A.) 195 SW 382. 

[a] Illustration.—One who became 
a member of a partnership long 
after it dug a ditch across another's 
land, damaging it, was not liable 
individually for such damage. Woos- 
Ler v. Hoecker, (Tex. Civ. A.) 195 SW 
69. Munoz v. State, 87 Fla. 220, 99 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Mat-" 
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of statute,7° neither the firm’! nor a partner‘? is 
chargeable criminally with the acts of a copartner 
merely by reason of the partnership relation, and 
in the absence of personal participation therein,** 
assent thereto,’ or knowledge thereof.’® If, how- 
ever, a partnership, with the ‘knowledge of its mem- 
bers, engages in unlawful acts, all the partners are 
amarccables with the erime;*® and such liability at- 
taches to delinquent members of a firm which has 
failed to comply with some statutory requirement, 
as that of procuring a license before proceeding to 
carry on business,** this being true, even though the 
partnership itself cannot be punished as a separate 
entity.7® A partner may be liable to penalties im- 
posed by statute without proof of his personal partic- 
ipation in the wrong committed by the firm,’® and, 
without such proof, liable even to criminal prosecu- 
tion under peculiar statutes,*® such as those relating 
to sales of intoxicating liquor,*! unless the statute 
provides a penalty only against the actual wrong- 
doer.$? 

Indictment and punishment. When a _ partner- 
ship is guilty of a crime, the partners should be in- 
dicted as individuals, not as a firm,®* but an indict- 
ment of individuals containing the statement that 
they were partners trading under a designated firm 
name has been held good as an indictment of the in- 
dividuals,** and it has been held that members of a 
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firm may be. convicted of violating a statute, al- 
though the information be against ihe firm itself.®° 


Where, pursuant to a provision permitting it, ¢o- 


partners have been indicted and convicted as a part- 
nership, the assessment of a joint fine against the 
members is not invalid,’* but if they acted as in- 
dividuals in violating the law, separate fines should 
be assessed.** 

Partners guilty of same offense. Where partners 
are jointly guilty of the same offense, they may be 
jointly indicted§® and jointly found guilty and pun- 
ished,’® even where the firm cannot be indicted as 
an entity.®° 

[§ 394] 4. Liability for Acts of Agents and Serv- 
ants. For the acts of agents or servants of a part- 
nership, the firm as well as each member thereof is 
answerable, provided these are done in the course 
of the actors’ employment as partnership agents or 
servants,®! regardless of the fact that the servant 
or agent was engaged by only one partner®? and was 
controlled by him excelusively;9* and this is true, 
even though the act of the agent or servant be out- 
side the scope of the firm’s business if privity®* or 
assent®® exists,9® or ratification is shown.®’ This 
liability extends even to a case of slander commit- 
ted by a servant if the partners have directed or au- 
thorized him to speak the words,® or if, with knowl- 


| edge of what their servant has done, they ratify his 


70. See statutory provisions. B2ecAy erate 'S 760. 
71. Peo. v. Maljan, 34 Cal. A. 384, N. asthe v. Newton, 50 N. J. 87. Brown v. State, supra 
167 P 547; Judge Lynch Internation- | L. 549, 18-A 77 [aff 51 N. J. L. 553, 88. Peo. v. Paisley, 288 Ill. 134.05 123 
al Book, etc., Co. v. State, 84 Tex. Cr.|19 A 174]. NE 573 [rev 209 Ill. A. 295]. 
459, 208 SW 526. Wash.—Spokane v. Patterson, 46 89. Lemons v. State, 50 Ala. 130. 
[a] Embezzlement cannot be | Wash. 938, 89 P 402, 123 AmSR 921, 90. Peo. v. Paisley, 209 Tll. A. 295, 
charged to firm as an entity; hence |} 8 LRANS 1104, 13 AnnCas 706. [rev on other grounds 288 Ill. 310, 
the party charged therewith must be Eng.—Rex v. Manning, Comyns 616, | 123 NE 573]. 
the partner who converted the funds. | 92 Reprint 1236. 91. Ala.—Barnett v. State, 54 Ala. 
Peo. v. Maljan, 34 Cal.’ 384, 167 P [a]  TIllustrations.—(1) Partners | 579. 
547. were together liable for one penalty Ill.—Ziegenhein vy. Smith, 116 Ill. 
72. State v. Maurisky, 102 Conn. | for the unlawful sale of oleomargar- | A. 80. 
634, 129 A 714; Acree v. Com., 13 ]ine, although the sale was made by Md.—Stockton v. Frey, 4 Gill 406, 
Bush (Ky.) 353; Whitton v. State, |one. Bayles v. Newton, 50 N. J. L. | 45 AmD 1388. 


37 Miss. 379. 

[a] Reason for rule.—‘‘The law, 
from the fact that appellants were 
mercantile partners, does not imply 
an agreement by them, as a part of 
their partnership undertaking, to vio- 
late the penal laws by a sale of 
whisky in contravention of the stat- 
ute, and therefore the guilt of either 
of them depends either upon a sale by 
him, or the assent of his mind in some 
form to a sale by the other.” Acree 
v.'Com.,-13 Bush ;(Ky.), 353, 356. 

[b] Relationship as determining 
degree of responsibility.—Although 
the mere existence of a partnership 
does not in itself make accused crim- 
inally responsible for acts of a part- 
ner, the relationship may usually 
be regarded as the means by which 
criminal responsibility as principal 
in one degree or another, or as acces- 
sary, according to nature of partic- 
ipation in, or furtherance of, criminal 
design, is determined, in view of Gen. 
St. (1918) § 6716. State v. Maurisky, 
102 Conn. 634, 129 A 714. 

73. Munoz v. State, 87 Fla. 220, 
99 S 555; State v.. Burns, 25 S. D. 
364, 126 NW 572. 

74. State v. Coleman, 23 S. C. L. 


32. 

7500 Us Se Vee COnn tas) Wed: 615 
[aff 145 Fed. 1, 76 CCA 31]; State v. 
Coleman, 23 S. C.. L. 32. 

76. Levin v. U. S., 5 F.(2d) 598. 

[a] TIllustration.—If one partner 
makes a false income tax return with 
the knowledge of all the members 
all are equally guilty. Levin v. U. 
S., 5 Fi(2d) 598. 

77, Peo. v. Schomig, 74 Cal. A. 
109; 239 P4143. 

78. Peo. y: Schomig, supra. 

79. UW. S.—Stockwell wa UW. 1S\,-£3 
Wall. 531, 20 L. ed. 491 [aff 23 F. Cas. 
No. 13, 466, Cliff. 284]. 

Me.—Allen vy. Leighton, 87 Me. 206, 


¥ 


549, 18 A 77: [aff 51°N. F..1.) 553, 197A 
174]. (2) Any partner is liable for 
the aggregate penalty for having un- 
lawful possession of caribou. Allen 
v. Leighton, 87 Me. 206, 32 A 877. 
(3) A member of a firm, conducting 
the business of quarrying within the 
limits of a city, is liable for a viola- 
tion of an ordinance prohibiting the 
discharge of blasts unless covered, 
although he did not, as a partner, par- 
ticipate in the discharge of the blast, 
or assent thereto. Spokane v. Pat- 
terson, 46 Wash. 938, 89 P 402, 123 
Foe 921, 8 LRANS 1104, 13 AnnCas 

[b] Reason for rule-—Members of 
a firm were held liable for a penalty 
in illegally importing goods into the 
United States, although but one part- 
ner was guilty of misconduct, upon 
the theory that the contract of part- 
nership constitutes all its members 
agents for each other, and that, when 
a loss must fall upon one of two in- 
nocent persons, he must bear it who 
has been the occasion of the loss or 
has enabled a third person to cause it. 
Stockwell v. U. S., 13° Wall. 531, 20 
L. ed. 491 faff 23 F. Cas. No. 13,466, 
3° Cliff. 284]. 

80. See statutory provisions. 

81. Whitton v. State, 37 Miss. 379; 


82. Williams v. Hendricks, 115 
Ala. 277, 22 S 439, 67 AmSR 32, 41 
LRA 650. 

Violation of revenue law by part- 
ner see Internal Revenue § 280. 


State v. Neal, 27 N. H. 131 


83. Peterson v. State, 32 Tex. 477. 
eis State v. Powell, 3 Lea (Tenn. ) 


Joinder of parties in indictments 
see Indictments and Informations § 
312 et seq. 


85. Bishop v. Chung, 4 Austr. C. L. 
R. 1262. 
86. Brown vy. State, (Ala. A.) 111 


Mass.—Linton v. Hurley, 14 Gray 
191; Cobb v. Abbot, 14 Pick. 289. 

Mich.—Soberg v. Sanders, 243 Mich. 
429, 220 NW 781. 

N. Y.—Kiffer v. Bienstock, 128 
Mise. 451, 218 NYS 526. 

Pa.—McKnight v. Ratcliff, 44 Pa. 
Aas Baxter v. Wunder, 89 Pa. Super. 

Tex.—Belt v. McGehee, (Civ. A.) 9 
SW (2d) 407; Autrey v. Linn, (Civ. 
A.) 138 SW 197; Galveston, etc., R. 
cerieot Davis, 4 Tex. Civ. A 468, 23 
> Wis.-Wood v. Luscomb, 23 Wis. 


Eng.—Stables v. Eley, 1 C, & P. 614, 
12 ECL 348, 171 Reprint 1339. 


[a] Illustrations.— (1) Assault by 
agent. Ziegenhein v. Smith, 116 Ill. 
A, 80. (2) Negligently driving horse. 


Wood v. Luscomb, 23 Wis. 287. (3) 
Negligent operation of automobile. 
Kiffer v. Bienstock, 128 Misc. 451, 
218 NYS 526. (4) Stage driver's ab- 
sconding with money delivered to him 
by a third person. Cobb vy. Abbot, 
14 Pick. (Mass.) 289. 
Liability of: 

Master for torts of servant see gen- 
erally Master and Servant § 1446 
et seq. 

Principal for torts of agent see 
Agency § 523 et seq. 


92. Roberts v. Totten, 13 Ark. 609: 

Brent v. Davis, 9 Ma. b17. 
Partner’s authority to appoint 

agents see supra § 312. 

a + Roberts vais Potten, 13) eAric 
94 Brent v. Davis, 9 Md. 217. 
95. Brent v. Davis, supra. 

96. See case supra notes 94, 95. 


97. Malone v. Hammond, 6 Ga. A. 
114, 64 SE 666. 
* 98, Duquesne Distributing Co. vy, 
Greenbaum, 135 Ky. 182, 121 Sw 1026, 
24 LRANS 955, 21 AnnCas 481, 
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act.°® The partners’ liability for a. servant or 
agent’s tort is, as in other eases of partnership torts, 
joint and several.t Where the tortious act is that of 
an agent or servant of an individual partner,’ or 
that of the firm’s servant acting for individual pur- 
poses of a copartner and under his direction,® or 
of a servant acting outside the scope of his employ- 
ment,* the firm cannot be held liable. 

[§ 395] 5. Acts of Firm as Trustee. When a firm 
acts as a trustee, either by appointment of the court 
or under an agreement, its obligations are such as 
are imposed on trustees in general.® 

[§ 396] C. Application of Assets to Liabilities*® 
—1l. Marshaling Firm and Individual Assets Gener- 
ally—a. In General. The joint and several liability 
of partners arising out of the partnership relation’ 
is subject to the equitable doctrine of marshaling as- 
sets,* and the general rules relating to such doc- 
trine® govern and control the marshaling of the as- 
sets of a partnership and of its members in pay- 
ment of firm and individual debts,1° except in so far 
as the peculiar conditions of the partnership rela- 
tion require different rules or different applications 
of the general rules.1!' If a judgment at Jaw is re- 


[47 C. 8.) 


covered against partners as a firm, the separaté 


property of each partner is alike liable to execution 
with the property of the firm,’? and equity ordina- 
rily will not interfere, unless there are special cir- 

99. Duquesne Distributing Co. v. 


Greenbaum, supra 
1. Rogers v. Ponet, ZAC al AS sou, 


[a] Exclusive 


132 P 851; Stockton v. Frey, 4 Gill 
(Mad.) 406, 45 AmD 138; In re Peck,]|to a court of chancery. 
206 N. Y. 55, 99 NE 258, 41 LRANS Hamer, Freem. 
1223, AnnCasl914A 798. 9. See Marshaling 
Liability in tort see supra § 392. ]|curities 38 C. J. p 
Sagers v. Nuckolls, 3 Colo. A. 10. 


2. 
95, 32 P 187. LS ieeiKoyey Lee, 
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A 


(Miss.) 509. 


jurisdiction.—The 
marshaling of assets between part- 
nership and separate creditors of an 
insolvent estate belongs exclusively 


1364. 
Power Grocery Co. v. Hinton, 
218 SW 1013; 
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cumstances,’? and will not entertain the question 
unless both funds are within the jurisdiction and 
control of the court.*# 

Basis of right to marshaling. The right, in eq- 
uity, to have the partnership and individual assets 
marshaled is for the benefit and protection of the 
partners themselves,!® and therefore the equity of a 
creditor, to the application of this doctrine, is of a 
dependent and subordinate character, and must be 
worked out through the medium of the partners or 
their representatives.1° This doctrine has no appli- 
cation to a proceeding by firm creditors to charge a 
fraudulent grantee of property with its value or pro- 
ceeds;+* and therefore one who has received a 
fraudulent conveyance of property, and has been 
decreed to account therefor to the firm and individ- 

ual creditors of his grantor jointly, @Innot raise the 
objection that the assets should be*~marshaled be- 
tween the different sets of creditors, since that is a 
matter in which he has no concern.'® 

[§ 397] b. General Rule as to Marshaling. When 
equity does entertain an application for marshaling 
the joint assets of a partnership and-the assets of 
the individuals composing such partnership, it is a 
well established rule that the partnership assets must 
first be used in the payment of partnership liabilities 
and the individual assets in the payment of individ- 
ual liabilities ;*®. and in some jurisdictions this rule 
shalled, is in utter hostility to such 
an application of the rule. The pur- 
pose of the rule is to do justice to 
all persons who have an interest in 
the different funds or securities, and 
to prevent one who has a lien on two 
of the funds, from using his power 
as an instrument of caprice, injus- 
tice or imposition’’). 

14. Lewis. v. US.,.92)-U._S. 618; 


Arnold v. 


Assets and Se- 


incre 


3. Nations v. Koch, (Tex. Civ. A.) 
265 SW 1105. 

4 Thayer v. Schley, 137 App. Div. 
166, 121 NYS 1064. 

[al Agent’s representations be- 
yond scope of authority.—The mem- 
bers of a firm are not liable for mis- 
representations contained in a letter 
signed and written by a stenographer, 
acting without express authority and 
in answer to an inquiry outside the 


scope of the firm business. Thayer 
Ve. schiley, 137 App: Div. 166, 121 
NYS 1064. 


Effect of unlawfulness of servant’s 

act see Master and Servant § 1457. 

5. Hewitt v. Hayes,. 205 Mass. 356, 

91 NE 332, 137 AmSR 448. 

6. Cross references: 

Bankruptey of firm: 

Partnership and individual claims 
and assets see Bankruptcy § 451. 

Relative rights of partnership and 
individual creditors see Bank- 
ruptcéy §§ 557-559. 

Effect of appointment of receiver see 
infra §§ 934-936. 

Insolvency of partnership and part- 

ners: 
Claims against partners as prov- 
able see Insolvency § 173. 
Discharge of partnership and indi- 
vidual debts see Insolvency § 258. 
Priorities of claims against part- 
nership see Insolvency § 199 

Priorities as between partnership and 
individual creditors in payment of 
claims by assignee for benefit of 
creditors see ee yeni for Ben- 
efit of Creditors § 461. 

Right of bank to apply firm deposit 
to individual debt and vice versa 
see Banks and Banking § 357. 

7. See supra § 389. 


8. Arnold Vv. Hamer, Freem. 
(Miss.) 509; In re Peck, 206 N. Y. 
557, 99 eIN ED 358, 41 LRANS 1223, Ann 


Cas1914A 798. 


Peck, 206 N. Y. 55, 99 NE 258, 41 LRA 
NS 1223, AnnCas1914A 798. 

[a] As between different partners. 
—Where a managing partner exe- 
cutes an accommodation note for the 
benefit of another partner and pays 
the note out of partnership assets 
without the knowledge or consent of 
other members of the firm, giving the 
other members a lien for the loss 
sustained upon the partnership inter- 
ests of both partners, and where a 
creditor of the partner for whose 
benefit the note is executed also has 
a lien upon such partner’s partner- 
ship interest, the other members of 
the partnership should be required 
to exhaust their remedies against 
the managing partner before proceed- 
ing against the interest of the part- 
ner for whose benefit the note is ex- 
ecuted, since as between two inno- 
cent persons the one must suffer who, 
by his acts or laches, has made a loss 
possible. Power Grocery Co. v. Hin- 
ton, 187 Ky. 171, 218 SW 1013. 


11. See infra this section; and §§ 
397-400. 

12. See infra § 560. 

13.5) Lewis’ v..U.S\,) 92) U.S. 618, 


23 1. ed..513 [aff 26 H. Cas., No. 15,- 
595, 13 NatBankrReg 33]; Markham 
v. Calvit, 6 Miss. 427; Meech v. Al- 
len, 17 N. Y. 300, 72 AmD 465. 

[a] Illustration.—Where a judg- 
ment is recovered against two part- 
ners jointly, the court ‘may refuse 
to marshal the securities so that one 
half the debt shall be levied on the 
separate property of each partner, 
for the purpose of aiding certain 
deeds of trust subject to the judg- 
ment lien, since such a decree would 
render a joint judgment several and 
delay the judgment creditor. Mark- 
ham v. Calvit, 6 Miss. 427, 432 (where 
the court said: “The doctrine upon 
which assets or securities are mar- 


*By HENRY H. SKYLES (§§ 396-456). 


23 I. ed. 513 [aff 26 KH. Cas. No: 15,- 
595, 13 NatBankrReg 33]; Matter of 
Seybel, 124 Misc. 297, 207 NYS 765. 
[a] Thus claims on contract and 
for torts against a deceased partner’s 
insolvent estate do not involve the 
question of marshaling of assets, 
since the court has control of de- 
ceased partner’s estate only, and has 
no control over the assets of other 
partners or of the partnership. Mat- 
ue of Seybel, 124 Misc. 297, 207 NYS 
oO. 


15. Dilworth v. Curts, 139 Tll. 508, 
29 NE 861 [aff 38 Ill. A. 9315 

16. Dilworth v. Curts, supra; Dun- 
levy v. Tallmadge, 32 N. Y. 4575729 
HowPr 397 [rev 18 AbbPr 48]; Rice 
v. Barnard, 20 Vt. 479, 50 AmD 54. 

Rights of creditors, through part- 
ner’s lien, depts firm assets gener- 
ally see infra § 40 

17. Dilworth v. Helen LS 9eDM. 50s: 
29) NE Sol fiatt. 3:8 dal. sAy 93s 

18. Dilworth y. Curts, supra. 

19:2 Wiese Bewisive Ue Si9922 0: Sz 
618, 238 L. ed. 513; In re Groetzinger, 
110 Fed. 366. [aff 127 Wed. 814, 62 
CCA 494]; In re Estes, 3 Fed. 134, 
6 Sawy. 459 [aff 5 Fed. 60]; In re 
Warren, 29 ths CassNon 119i ses2 


Ware 322. 
Ala.—Smith v. Mallory, 24 Ala. 
628; Lucas v. Atwood, 2. Stew. 378. 
Colo.—Charles v. Eshleman, 5 


Colo. 107. 


1ll1.—Pahlman v. Graves, 26 Tll. 
405; Morrison v. Kugtz, 15 Ill. 193; 
Ladd v. Griswold, 9 Ill. 25, 46 AmD 
443; Lazowski v. Petimezas, 217 Ill. 
A. 11; Greene v., Casey; 86. Ill. A. 
Bee Brown vy. Stewart, 78 Ill. A. 
oO 


Ind.—Dean vy. Phillips, 17 Ind. 406; 
Weyer v. Thornburgh, 15 Ind. 124. 

Iowa.—Hirsch, ete., Co. v. Denison 
Clothing Co., 158 Iowa.117, 138 NW 
1101; Switzer v. Smith, 35 Iowa 269. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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has been declared by statute.?° 


Kan, .—Taylor v. Riggs, 8 Kan. A. 
323, 57 P 44. 

Md.—Glenn v. Gill, 2 Md. 1; Mc- 
Culloh v. Dashiell, 1 Harr. & G. 96, 
18 AmD 271. 

Mass.—Rosenberg v. Schraer, 200 


Mass. 218, 86 NE 316; Somerset Pot- 
ters Works v. Minot, 10 Cush. 592; 
Rice v. Austin, 17 Mass. 197. 


Minn.—Hawkins v. Mahoney, 71 
Minn. 155, 73 NW 720. 

Miss.—Irby v. Graham, 46 Miss. 
425; Markham v. Calvit, 6 Miss. 427; 
Arnold v. Hamer, Freem, 509. 

N. J.—Davis v. Howell, 33 N. J. Eq. 
72 a 34 N. J. Eq. 292 mem]. 

Y.—Peo. v. Knapp, 206 N. Y. 


373 99 NE 841, AnnCas1914B 243; 
In re Peck, 206 N. Y. DD, JOUNE 258, 
41 LRANS 1223, AnnCasi1914A 798; 


In re Dauchy, 169 N. Y. 460, 62 NE 
573; Dunlevy.v. Tallmadge, 32 N. Y. 
457, 29 HowPr 397 [rev 18 AbbPr 48]; 
Ralph v. Brickell, 4 Silv. Sup. 564, 7 
NYS 825; Treadwell v. Williams, 22 
NP oe ‘Super. 649; Edelman vy. 
178 NYS 587; Egberts v.- 
24 AmD 236; 
Paige 167, 23 


Schwartz, 
Wood, 3 Paige 517, 
Wilder v. Keeler, 3 
AmD 781. 

Oh.—Rodgers v. Meranda, 7 Oh. St. 
179 [dist Grosvenor v. Austin, 6 Oh. 
103, 25 AmD 743]; Miller v. Hstill, 5 
Oh. St. 503; 67 AmD 305; Scovil v. 
Stage, 8 Oh. Dec. (Reprint) 54, 5 
CineLBul 351. 


Pa.—Black’s App., 44 Pa. 503; Mil- 
ler v. Miller, 3 Pittsb. 540; Moffatt’s 
Hst., 25 PittsblegINS 92. But see 


Bell v. Newman, 5 Serg. & R. 78. 

Tenn.—Fowlkes v. Bowers, 11 Lea 
144; Brownlee v. Lobenstein, (Ch. 
A.) 42 SW 467. But see White v. 
Dougherty, Mart. & Y. 309, 17 AmD 
802 (partnership creditors have 
preference in firm assets, but sepa- 
rate creditors have no preference in 
separate assets). 

Wis.—Thayer v. Humphrey, 91 
Wis. 276, 64 NW 1007, 51 AmSR 887, 
30 LRA 549. 

Eng.—Read v. Bailey, 3 Fara 
94; Rolfe v. Flower, L. R. 
ix: Dear 1 'Ch. Ds 514. 

Newfoundl.—In re Martin, 9 New- 
foundl. 357. 

“Tt is well settled that, in the dis- 
tribution of the assets of insolvent 
partners, the partnership creditors 
are entitled to a priority in the part- 
nership effects; so that the partner- 
ship debts must be settled before 
any division of the partnership 
funds can be made among the in- 
dividual creditors of the several part- 
ners. This is incident to the nature 
of partnership property. It iss the 
right of a partner to have the part- 
nership property applied to the pur- 
poses of the firm; and the separate 
interest of each partner in the part- 
nership property is his share of the 
surplus after the payment of the 
partnership debts. And this rule, 
which gives the partnership cr editors 
a preference in the partnership ef- 
fects, would seem to produce, in equi- 
Cys ta corresponding and correlative 
rule, giving a preference to the in- 
dividual creditors of a partner in his 
separate property; so that partner- 
ship ereditors can, in- equity, only 
look to the surplus of the separate 
property of a partner, after the pay- 
ment of his individual debts; and, 
on the other hand, the individual 
creditors offa party can, in like man- 
ner, only claim distribution from the 
debtor’s interest in the surplus of 
the joint fund, after the satisfaction 
of the partnership creditors.” Rodg- 

aw 


Cas. 
GMOS 


This rule, however, 
has been the subject of much controversy,?! and 
has been modified in some jurisdictions.?? 
this rule resort can be had by one class of ered- 
itors to the fund belonging to the other class only 
after their own fund has been exhausted,?* and only 
upon the residue which remains after the other class 
of ereditors has been satisfied,?* in which case they 
may come upon the residue, according to their sev- 


PARTNERSHIP 


Under 


sets only after 
paid.?® 


ers v. Meranda, 7 Oh. St. 179, 181. 

fa] Leading and well considered 
case discussing the rule and the rea- 
sons therefor. Rodgers v. Meranda, 
© Olas Sey. UG. 


[b] Statutory provisions.—(1) 
statutory provision which, after 
specifying the priorities as to cer- 


tain debts of the partners, provides 
that ‘all other debts, without regard 
to the quality of the same,” shall be 
paid equally, does not take away the 
priorities, as’ between separate and 
firm creditors, in the firm property 
and the separate property of the part- 
ners. Moffatt’s Est.,, 25 PittsbLeg 
JNS (Pa.) 92: (2) A‘statutory pro- 
vision declaring the liability of every 
general partner does not abolish the 
rule as to marshaling joint assets of 
a partnership and the assets of the 
individual partners. In re Peck, 206 
N. Y. 55, 99 NE 258, 41 LRANS 1223, 
AnnCas1914A 798. 

[e] The legal fiction of entity 
“that a partnership cannot properly 
be regarded as a legal entity sepa- 
rate and distinct from the several 
partners therein’ may be indulged 
‘in marshaling the assets of an in- 
solvent or liquidating firm. Jones 
vy. Blun,i 145, N. Yo 333, 341, 39) NB 
954 [quot Peo. v. Knapp, 206 N. Y. 
3738, 382, 99 NE 841, AnnCasi914B 
243° In ré Peck, 206 Neo Y. 55, 60;,09 
NE 258, 41 LRANS 1223, AnnCas 
1914A 798]. 

[d] History of rule in England.— 
“This right, on the part of the joint 
ereditors, was made the basis of the 
equity of the separate creditors to a 
primary claim upon the_ separate 
property of bankrupt partners, by the 


English Chancellors before Lord 
Thurlow.—Ex p. Crowder, 2 Vern. 
Ch. 706, 23 Reprint 1064; Twiss v. 
Massey, 1 Atk. 67,°26 Reprint 43; 


Ex p. Hunter, 1 Atk. 223, 26 Reprint 
143 Ex p. Cook, .2:.P.. Wms.,500,. 24 
Reprint 834. Chancellor Thurlow, 
however, thought that the ‘justice 
of the case would be, that both the 
joint and the separate ereditors 
should come in pari passu, upon 
both funds’ (Ex p. Cobham, 1 Bro. 
Ch. 576, 28 Reprint 1307; Ex p. Hodg- 
son, 2-Bro. Ch..5, 29 Reprint 3; Ex p. 
Page, 2 Bro. Ch. 119, 29 Reprint 69; 
Hx -p; Flintum, 2. Brot Ch: .120;>29 
Reprint 69); and the distinction 
which previously existed, between 
joint and separate creditors, in the 
distribution of the assets of a bank- 
rupt partner, was done away during 
his administration. The successor 
of Thurlow, Lord Loughborough, in 
Ex p. Elton, 3 Ves.. 238, 30 Reprint 
988, ‘restored the rule which had pre- 
viously obtained; defending it on 
general principles of equity, and de- 
claring ‘that it had long been settled, 
and it was not possible to alter that, 
that each estate was to pay its own 
ereditors.’ Since then, although Lord 
Eldon is not fully satisfied with the 
rule, he concedes it upon the principle 
of stare decisis (Hx p. Kensington, 14 
Ves. Jr. 448, 33. Reprint. 592; Dutton 
v. Dutton, 17 Ves. Jr. 193, 34 Reprint 
75); and the question is now regard- 
ed as a settled one in the English 
courts.” Smith v. Mallory, 24 Ala. 
628, 634. To same effect Rodgers v. 
Meranda, 7 Oh. St. 179. 

20. See statutory provisions. 

“When partnership property and 
the individual properties of the part- 
ners are in possession of a court for 
distribution, partnership creditors 
shall have priority on partnership 
property and separate creditors on in- 


-eral legal and equitable rights.?° 
ship debts can be paid out of individual assets only 
after the partnership assets have been. exhausted?® 
and the individual debts have been paid;?" 
dividual debts can be paid out of partnership as- 


[§ 398] -c. Modifications of Rule. 
dictions the rule prevails that firm creditors are en- 
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Thus partner- 


and in- 
the partnership debts have been 


In some juris- 


‘dividual property, saving the rights 
of lien or secured creditors as here- 


tofore.’’~ Uniform Partn. Act § 40 (h). 
21. Rodgers v. Meranda, 7 Oh. St. 
iO Size 


“The correctness of this rule, how- 
ever, has been much controverted; 
and there has not been always a per- 
fect concurrence in the reasons as- 
signed for it by those courts which 
have adhered to it. By some, it has 
been said to be an arbitrary rule, es- 
tablished from considerations of con- 
venience; by others, that it rests on 
the basis that a primary liability at- 
taches to the fund on which the cred- 
it was given—that in contracts with 
a partnership, credit is given on the 
supposed responsibility Of the firm; 
while in contracts with a partner as 
an individual, reliance is supposed to 
be placed on his separate responsi- 
bility. 3 Kent Comm. 65. And again, 
others have assigned as a reason for 
the rule, that the joint estate is sup- 
posed to be benefited to the extent 
of every credit which is given to the 
firm, and that the separate estate is, 
in like manner, presumed to be en- 
larged by the debts contracted by the 
individual partner; and that there 
is consequently a clear equity in con- 
fining the creditors, as to prefer- 
ences, to each estate respectively, 
which has been thus benefited by 
their transactions. 1 Harr. & G. 96. 
But these reasons are not entirely 
satisfactory. So important a rule 
must have a better foundation to 
stand upon than mere considerations 
of convenience; and practically it is 
undeniable, that those who give cred- 
it to a partnership, look to the in- 
dividual responsibility of the part- 
ners, as well as that of the firm; and 
also, those who contract with a part- 


ner inv His separate capacity, place 
reliance on his various resources or 
means, whether individual or joint. 


And inasmuch as individual debts are 
often contracted to raise means 
which are put into the business of a 
partnership, and also partnership ef- 
fects often withdrawn from the firm 
and appropriated to the separate use 
of the partners, it can not be practi- 
cally true, that the separate estate 
has been benefited to the extent of 
every credit given to each individual 
partner, nor that the joint estate has 
retained from the separate estate of 
each partner, the benefit of every 
eredit given to the firm. Unsatisfac- 
tory reasons may weaken confidence 
in a rule which is well founded.” 
Rodgers v. Meranda, supra. 


22. See infra § 398. 

23. Pahlman v. Graves, 26 Ill. 405; 
Ladd vy. Griswold, 9 Ill. 35, 46 AmD 
443. And see cases supra note 19. 

24. Scovil v. Stage, 8 Oh. Dec. (Re- 
print) 54, 5 CincLBul 351; Black’s 
App., 44 Pa. 503s) HS pt Dear, Chews 
514. 

[a] Where no residue.—Where the 


firm debts are in excess of its as- 
sets, and the individual debts of the 
only partner who has any property 
exceed the value of his property, the 
joint debts of the firm must be con- 
fined to the partnership funds, and 
the individual creditors of such part- 
ner are entitled to the whole of his 
individual assets. Scovil v. Stage, 8 


on Dec. (Reprint) 54, 5 CincLBut 
25. Black’s App., 44 Pa. 503. 
26. See infra § 445 
27. See infra §§ 446, 447, 
28. See infra § 409. 
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titled to a priority over individual 


firm assets, and to share pari passu with the cred- 
itors of the individual partners in their individual 
assets,?° after the firm assets have been exhausted.®° 
In other jurisdictions the rule prevails that the in- 


dividual creditors of a member of 


first be put on an equality with the firm creditors, 
by receiving a percentage from the individual prop- 
erty equal to that received by the firm creditors from 
and the remaining individual 
property should be distributed pro rata between both 
and in some jurisdictions this rule pre- 


the firm property; 


classes ;°+ 
vails by virtue of statute.°? 


[§ 399] d. In Case of Dormant Partner. 
general rules as to marshaling firm and individual 
assets®® do not apply to a firm whose business is 
conducted as that of an individual, but which in- 
In such a ease, in the 
absence of prior legal rights, partnership creditors 
do not have a prior right to be paid out of common 
property in preference to a separate creditor of 
either of the partners.*° A firm creditor without no- 
tice of the dormant partner, however, may consider 
himself either as a firm creditor or as an individual 


cludes a dormant partner.** 


creditor of the ostensible partner ;*° 


29. ‘Camp v. Grant, 21 Conn. 41, 
54 AmD 321; Cox v. Miller, 54 Tex. 
16; Webb v. Gregory, 49 Tex. Civ. A. 
282, 108 SW 478. 

[a] Discussion of rule.—‘It has 
been urged, that if joint creditors 
ean come upon the private property 
of an insolvent debtor pari passu 
with private creditors, then, if we do 
not allow the rule to work converse- 
ly, and permit private creditors to 
come in upon company property pari 


passu with company creditors, we 
give joint creditors an advantage 
over private creditors. This is so; 


but it is no other advantage than 
what appertains to a creditor having 
two securities over another creditor 
who has but one. If, because 
through the equities of a deceased 
partner, joint creditors have a prior 
lien on the company property, or in 
other words, if a partner cannot him- 
self appropriate company property 
to pay his private debts, to the in- 
jury of his copartner; and has no 
other private interest which can be 
taken by execution or otherwise, in 
the property than what remains upon 
a settlement of partnership accounts; 
the inequality or advantage does not 
grow out of an unequal application of 
a rule of equity, but out of the na- 
ture of the debt and property in ques- 
tion.” Camp v. Grant, 21 Conn. 41, 
62, 54 AmD 321. 

{[b] Thus, where a partnership and 
its individual members are all in- 
solvent, the firm creditors may share 
in the distribution of the assets of 
its individual partners equally with 
the individual creditors for the 
amount of their claims remaining aft- 
er the.assets of the firm have been 
distributed. Robinson v. Security 
Co., 87 Conn. 268, 87 A 879, AnnCas 
TODS CAPT 0¢ 

{[c] In Louisiana (1) since Code 
(1825) art 3152, partnership creditors 
are entitled to share equally with the 
individual creditors in the distribu- 
tion of the individual assets. Miller 
v. New Orleans Acid, etc., Co., 211. U. 
$5.49 6,eR29) IS Ct 176, -63 § ised." 300, 
Gueringer v. His Creditors, 33 La. 
Ann. 1279; Flower v. Their Credi- 
tors, 3 La. Ann. 189; Morgan v. His 
Creditors, 8 Mart. N. S. 599, 29 AmD 
262. (2) The rule was otherwise 
before the passage of that act. Ber- 
nard v. Dufour, 17° La: 596; Town v. 
Morgan, 2 La. 112, 20 AmD 299. 

{d] In North Carolina the general 
rule as to the rights of partnership 
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ereditors in the 


the firm should 


The 
[§ 400] e 


tion 


and if, as*a firm™ 


ereditors and creditors of individual 
partners does not apply as to general 
partners who, by Consol. St. § 3259, 
are made jointly and severally li- 
able for partnership debts, entitling 
the firm’s creditors to share pro rata 
with individual creditors in the part- 


ners’ individual assets. Virginia- 
Carolina Chemical Co. v. Walston, 
£S%- N= Co 80%. 123) SHA 196: 

30. Conn.—Robinson v. Security, 


87 chai 268, 87 A 879, AnnCas1915C 
117 


Ne ‘C.—Calhoun v. Greenwood Bank, 
APES) COR* 8 bie 20. SB elosin lai sve 
Black 2310 2S. <C. 9346509 SE NOB ake 
AmSR 30; Hutzler v. Phillips, 26 S. 
C. 136, 1 SE 502, 4 AmSR 687; Wilson 
v. McConnell, 30 S. C. Eq. 500; Gads- 
den’ iv. Carsony 130) Si Ca Wae (252, 9 10 
AmD 207; Fleming v. Billings, 30 S. 
Ce Ba: 149, Gowan v. Tunno, 19 S. C. 

- Wardlaw v. Gray, 13 S. C. 
But see Sniffer v. Sass, 48 
; Kuhne v. Law, 48 S. 

Waddrop v. Price, 3 S. C. 

Eq. 203. 


Vt.—Barton Nat. Bank v. Atkins, 
72 Vt. 38, 47 A 176; Rice v. Barnard, 
20 Vt. 479, 50 AmD 54; Bardwell v. 
Perry, 19 Vt. 292, 47 AmD 687. 

Va.—Pettyjohn v. Woodruff, 86 
Va. 478, 10 SE 715. But see Morris v. 
Morris, 4 Gratt. (45 Va.) 2938 (rule 
queeried) 

W. Va.—Freeport Stone Co. v. Car- 
ey, 42 W. Va. 276, 26 SH 183. 

Slow Bally Cornwall 95 sikcy. oe, 
26 SW 540, 16 KyL 97; 


Bank v. Kenney, 79 Ky. 133; White- 
head v. Chadwell, 2 Duv. (Ky.) 432; 
Northern Bank v. Keizer, 2 Duv. 


(Ky.) 169; Lewis v. Glasgow De- 
posit Bank, 13 KyL 47; Higgenson vy. 
Fitzhenry, 5 Ky. Op. 84. 

32. See statutory provisions. 

{a] In Georgia (1) the rule stated 
in the text prevails under the ex- 
press provisions of Civ. Code § 2660. 
Johnson v. Gordon, 102 Ga. 350, 30 
SE 507. (2) Prior to this statute the 
general rule that firm debts first be 
paid out of firm assets, and individu- 
al debts out of individual assets, 
prevailed. Toombs v. Hill, 28 Ga. 
371; Thornton v. Bussey, 27 Ga. 302; 
Hoskins v. Johnson, 24 Ga. 625. 

33.. Sée supra $$. 9397, 11398: 

34.- Lord v. Baldwin, 6 Pick. 
(Mass.) 348; Cammack v. Johnson, 2 
N. J. Eq..163. And see cases infra 
notes 35-37. 

35. French v. Chase, 6 Me. 166; 
Lord v. Baldwin, 6 Pick. (Mass.) 348; 


Fayette Nat.’ 
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creditor, he resorts to the separate estate of the 
ostensible partner, the separate creditors will be 
subrogated to his rights against the joint estate to 
the extent to which the separate estate has been 
thereby diminished.*? 
Judgment and execution. 
where a judgment for a partnership debt is recovered 
against the ostensible partner alone, the judgment is 
a partnership debt, and, in the application of the 
property on which the firm business is transacted, 
will be preferred to individual debts of the ostensible 
partner;** but if a separate treditor of the ostensi- 
ble owner of the property first levies his execution, 
he will be preferred to one levying subsequently 
under an execution against the partnership.®® 
. Where Partner Surety for Firm Debt. 
The rule as to marshaling firm and “individual as- 
sets*® does not prevent a partner, by his individ- 
ual contract, from subjecting his individual property 
in law and equity to the payment of partnership 
debts;*+ and a ereditor who holds the joint obliga- 
of a firm and also the 
tion of one of the partners as surety for the same 
debt is entitled at law and equity to all the benefits 
which attach to each,#? and the fact that he thereby 


separate obliga- 


Case v. McGill, 69 N. J. Eq. 354, ee 
569; Cammack v. Johnson, 2 N. 
Eq. 163; Van Valen v. Russell, 23 
Barb. (N. Y.) 590. 

[a] Firm property may be taken 
for the private debts of the ostensi- 
ble owner, although the firm debts. 
remain unpaid. Cammack v. Johnson, 
Yd INS el foe DEOL) SAS 

36. Cammack v. Johnson, supra; 
Ex p. Hodgkinson, Coop. 99, 10 Eng 
Ch 99, 35 Reprint 492, 19*Ves. Jr. 291, 
384 Reprint 525; Ex p. Jennings, Mont. 
CES Dbe yop Norfolk, Lo... Mesy Jr. 456; 
34 "Reprint 585. 


37. Ex p. Reid, 2 Rose 84. 

38. Elliot v. Stevens, 38 N. H. 311. 

39. French v. Chase, 6 Me. 166; 
Lord v. Baldwin, 6 Pick. (Mass.) 348; 
Brown’s App., 17 Pa. 480. 

[a] An attachment (1) of the 
stock in trade in the hands of the 


ostensible partner, in a suit against 
him alone, has preference over a sub- 
sequent attachment. of the same 
goods by another person in his ac- 
tion against the partners. Lord v. 
Baldwin, 6 Pick. (Mass.) 348. (2) 
Attachment as to firm or partners 
generally see infra §§ 508-522. 

40. See supra § 397. 

41. In re Peck, 206 N. Y. 55, 99 NE 
oe 41 LRANS 1223,. AnnCas1914A 

42. Lawson v. Dunn, 66 N. J. Ea. 
90, S77 Al 4155 2in res Graal Tena, 
404, 18 NE 719; Morgan v. Skidmore, 
3 AbbNCas (N. Y.) 92 [aff 55 Barb. 
263]; Ex p. Caldicott, 25 Ch.'D. 716. 

{a] Benefit of security.—W hile, as 
a general rule in such cases, the sep- 
arate creditors are entitled first to 
be paid, where a creditor at the time 
a debt is contracted for the benefit 
of the firm requires therefor, and re- 
ceives, the joint and several obliga- 
tion of the copartners individually, 
it thereby becomes the several debt of 
each of them; the holder is entitled 
to the benefit of the security accord- 
ing to its terms, and ghas the right 
to prove it against the separate es- 
tate of decedent, and to share equally 
with the other separate creditors in 
the distribution. In re Gray, 111 N. 
Y. 404, 18 NE 719. 

[b] If one.partner mortgages his 
own property for a debt of the firm, 
the creditor may prove for his whole 
debt against the firm, and retain the 
mortgage security given by the part- 
ner. Lawson v. Dunn, 66 N. J. Eq. 
90; ST Al 4k5. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note numter. 


eae 


It has been held that, 


§§ 400-401] 


obtains a double preference is not in conflict with 
any principle of equity.t® Such a ereditor is enti- 
tled to payment out of the partnership assets in 
preference to the individual creditors of the part- 
ners,** and those assets should be applied to the 
satisfaction of the debt before subjecting the part- 
ner’s individual assets.*® If the creditor fails to ob- 
tain payment out of the firm assets, as to any excess 
of the debt, he is entitled to preference over the 
other partnership creditors in the distribution of the 
separate estate of the individual partner.*® 
Security in lieu of capital. Where a partner, in 
lieu of a contribution of capital or money, gives a 
bond and mortgage of his individual property in 
order to obtain credit for the firm, such bond and 
mortgage is regarded in equity as the capital of the 
firm,*? and if the mortgagee attaches the goods of 
the firm for his claim he may be compelled at the 
suit of subsequent attaching creditors to exhaust the 
mortgage security before resorting to the fund aris- 
ing from the sale of the attached property;*® and 
the mere fact that resort to the mortgage security 
will cause some delay to the prior attaching creditor 
is no ground for a refusal so to marshal the assets, 
where by reason of the proceeds of the attached 
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property being in court his rights are not in danger 
or impaired.*® 

[§ 401] 2. Assets of Firm>°—a. Rights and Liens 
of Partners as to Application to Firm Debts. The 
ownership of firm assets is subject to the owner- 
ship of all the other partners,®! and although the 
partners themselves do not have any specific lien on 
the property,®? all of them together hold the assets 
subject to the right of the partnership to apply all 
of its funds in payment of the partnership debts,°* 
and the right of each partner extends only to a 
share of what may remain after payment of the 
debts of the firm and the settlement of its ac- 
counts.°* Growing out of this, and in order to dis- 
charge himself from the liabilities to which he may 
be subject as a partner,®® each partner has an eq- 
uitable right or hen upon all firm property, by rea- 
son of the partnership relation, for the purpose of 
having it first applied to the payment of firm debts 
and labilities,°® including amounts due other part- 
ners,’ and the payment of the debts of other part- 
ners to him growing out of a partnership transac- 
tion;°® and in some. jurisdictions this rule is con- 
firmed by statute.°® This right rests primarily and 


9 AnnCas 229. 


43. In re Peck, 206 N. Y. 55, 99, Fed. 57, 87 CCA 218, 17 LRANS 1040, 
NE 258, 41 LRANS 12238, AnnCas 15 AnnCas 58; Hoxie v. Carr, 12 F. Mo.—Wade v. National Bank of 
1914A 798: Morgan, v. Skidmore, 3: Cas. No. 6,802, 1 Sumn. 1738. Commerce, 221 SW 364; Hemm v. 


SY ata CNS Yi.) 92 cdlafiod. Barby 
63]. 

44. Morgan v. Skidmore, 
See generally infra § 405. 

45. In re Foot, 9 F. Cas. No. 4,- 
906, 8 Ben. 228; Bell v. Hepworth, 
134 N. Y. 442, 31 NE 918; Averill v. 
Loucks, 6 Barb. (N. Y.) 470; Wilder 
v. Keeler, 3 Paige (N. Y.) 167, 23 
AmD 781. But see White v. Dougher- 
ty, Mart. & Y. (Tenn.) 309, 17 AmD 
802 (where a joint creditor of a part- 
nership has a lien on the separate 
property of one of its members, he 
must, in case the firm is insolvent, 
exhaust his separate lien before he 
comes in with other creditors for a 
share of the partnership effects). 

[a] Mlustration.—Where a _ part- 
ner gives a mortgage on his separate 
property to secure a partnership debt, 
his separate creditors succeed to 
his rights and privileges as surety, 
and have a right to insist that the 
partnership property be first applied 
toward the payment of the debt se- 
cured by such partner before resort 
to his separate estate. Averill v. 
Loucks, 6 Barb. (N. Y.) 470. 

46. Morgan v. Skidmore, 3 AbbN 
Cag -ONe YD», 92 fait 55 Barb. 2634) 
Wilder v. Keeler, 3 Paige (N. Y.) 167, 
23 AmD 781. 

[a] A judgment creditor of a 
partnership is entitled to the payment 
of his claim as an individual claim 
against the estate of one of the part- 
ners who had made an individual as- 
signment for the benefit of firm credi- 
tors prior to the recovery of judg- 
ment by such judgment creditor. In 
re Peck, 206 N. Y. 55, 99 NE 258, 41 
LRANS 1223, AnnCas1914A 798. 

47. Gotzian v. Shakman, 89 Wis. 
52, 61 NW 304, 46 AmSR 820. 


supra. 


48. Gotzian v. Shakman, supra. 
49. Gotzian v. Shakman, supra. 
50. What is firm property see su- 


pra § 176. 
51. Myles v. A. D. Davis Packing 
Co., 17 Ala. A. 85, 81 S 863. 
Ownership or possession of firm 
property generally see supra §§ 221— 
224. 


52. Wade v. National Bank of 
Commerce, (Mo.)- 221 SW 364. . 
53. Myles v. A. D. Davis Packing 


Co., 17 Ala. A. 85, 81 S 863. 

54, Case v. Beauregard, 99 U. S. 
119, 25 L. ed. 370. 

Partners’ shares on dissolution 
generally see infra §§ 854-876. 

' 55. U. S.—Sargent v. Blake, 160 


2 


$ 


Ky.—Planters’-Farmers’ Warehouse 
Co. v. Citizens’ Bank, 224 Ky. 466, 6 
SW (2d) 720; Couchman v. Maupin, 
RS dyes 3. 

Mo.—Hemm v. Juede, 153 Mo. A. 
259, 188 SW 620. 

Tex.—Bancroft v. Brown, (Civ. A.) 
283 SW 206. 

Vt.—Bardwell v. Perry, 19 Vt. 292, 
47 AmD 687. 

And see cases infra note 56. 

[a] “€he object of the rule which 
gives partners a lien is to prevent 
the property of one partner from be- 
ing taken to pay the debt of another.” 
Couchman v. Maupin, 78' Ky. 33, 39. 

[b] The partnership effects are 
pledged to each separate partner un- 
til he is released from all his partner- 
ship obligations. Bardwell v. Perry, 
19 Vt. 292, 47 AmD 687. 

[ec] On the dissolution of a part- 
nership, each partner has a lien on 
the partnership effects for his own 
indemnity against the joint debts. 
Hoxie v. Carr, 12 F. Cas. No. 6,802, 
1 Sumn. 173. 

56. U. S.—Case v. Beauregard, 99 
U.S. 119, 25 L. ed. 370; Dakota Trust, 
ete.,. Bank v. Hanson, 5 F. (2d) 915; 
In re Brewer, 289 Fed. 79; Ryan v. 
Cavanagh, 238 Fed. 604; In re Baker, 
224 Fed. 611; Sargent v. Blake, 160 
Fed. 57, 87 CCA 213, 17 LRANS 1040, 
15 AnnCas 58 [rev 152 Fed. 263]; 
Thrall v. Crampton, 23 F. Cas. No. 
14,008, 9 Ben. 218. 

Ala.—Remington v. Pilcher, 216 
Ala. 58, 112 S 338; Lacey v. Cowan, 
162 Ala. 546, 50 S 281. 

Ark.—Summers v. Heard, 66 Ark. 
550, 50 SW 78, 51 SW 1057; Nichol 
vy. Stewart, 36 Ark. 612. 

Cal.—Duryea v. Burt, 28 Cal. 569. 

Ill.— Nelson v. Hayner, 66 Ill. 487. 

Kan.—Kincaid v. National Wall- 
Paper Co., 63 Kan. 288, 65 P 247, 88 
AmSR 2438, 54 LRA 412; Woodmansie 
vy. Holcomb, 34 Kan. 35, 7 P 603. 

Ky.—Planters’-Farmers’ Ware- 
house Co. v. Citizens’ Bank, 224 Ky. 
466, 6 SW (2d) 720; Power Grocery 
Co. Vv. Hinton, 187 Ky, 171, 23° Sw 
1018; Talbot v. Pierce, 14 B. Mon. 
195; Black v. Bush, 7 B. Mon. 210; 
Pearson v. Keedy, 6 B. Mon. 128, 43 
AmD 160. ( 


a aan anette v. Crooker, 46 Me. 
Mich—Hamilton vy. Harris, 72 


Mich. 56, 40 NW 56. 
Minn.—Thorpe v. Pennock Mercan- 
tile Co., 99 Minn. 22, 108 NW 940, 


Juede, 153 Mo. A. 259, 133 SW 620; 
Rumsey-Sikemeier Co. v. Aurora 
Bank, 139 Mo. A. 306, 123 SW 175; 
Freedman v. Holberg, 89 Mo. A. 340. 
N. J.—Standish v. Babcock, 52 N. 
J. Eq. 628, 29 A 327, 30 LRA 604. 
N. Y.—Saunders v. Reilly, 105 N. Y. 
12, 12 NE 170, 59 AmR 472. 
N. C.—Farmer vy. Head, 175 N. C. 
273, 95 SE 567, LRA1918D 883. 
Oh.—Belknap v. Cram, 11 Oh. 411. 


Okl.—Martin v. Carlisle, 46 Okl. 
268, 148 P 833, 6 ALR 154. 
Or.—Caldwell Banking, etc., Co. 


v. Porter; 52, Or.:318; 95 P 1,97 P b4a. 

Pa.—Coover’s- App., 29 Pa. 9, 70 
AmD 149; Dunbar Fire Brick Co. v. 
Madeira, 7 Pa, Dist.. 246. 

Tenn.—Foster v. Hall, 
346; Hunt vy. Benson, 
459. 

Tex.—Blackwell vy. Farmers’, etc., 
Nat. Bank, 97 Tex. 445, 79 SW 518 
[mod (Civ. A.) 76 SW 454]; Wiggins 
v. Blackshear, 86 Tex. 665, 36 SW 939; 
Bancroft v. Brown, (Civ. A.) 283 SW 
206; Bolding v. Bolding, (Civ. A.) 200 
SW 587; Sherk v..Hereford First Nat. 
Bank, (Civ. A.) 152 SW 832 [mod on 
ote grounds (Commn. A.) 206 SW. 

Vt.—Bardwell v. Perry, 19 Vt. 292, 
47 AmD 687. 

Wash.—Skavdale  v. Moyer, 21 
Wash. 10, 56 P 841, 46 LRA 481. 

Eng.—Stocken v. Dawson, 9 Beav. 
239,50 Reprint’ 335 flaft a? -Lis we Chey 
282]; Skipp v. Harwood, 2 Swanst. 
586, 36 Reprint 739; Ex p. Ruffin, 6 
Ves. Jr. 119, 31 Reprint 970, 19 ERC 
628; West v. Skip, 1 Ves. 239, 27 Re- 


4 Humphr. 
2 Humphr. 


print 1006, 19 ERC 618. 

Ont.—Moore v. Riddell, 11 Grant 
Cho693 ( 

[a] Bach partner is entitled to de- 


mand that partnership property be 


applied to discharge partnership 
debts. In re Baker, 224 Fed. 611; 
Bolding v. Bolding, (Tex. Civ. A.) 


200 SW 587. 

[b] Each partner in cropping has 
a lien upon the proceeds of the crop 
for the payment of all partnership 
debts. Nichol v. Stewart, 36 Ark. 612. 
lien of partner for amounts due 
him on dissolution see infra § 877. 

57. Sherk v. Hereford First Nat. 
Bank, (Tex. Commn. A.) 206 SW 507 
[mod (Civ. A.) 152 SW 832]. 


58. See infra §§ 412, 413. 
59. See statutory provisions. 
[a] In California, under Civ. Code 


§ 2405, giving each partner a lien on 


912 [47 C.J 
entirely with the members of the partnership,®® and 
exists in each partner not only against his partner,*? 
but against all persons claiming through him,*? such 
as his trustee in bankruptey.°? Under this rule a 
partner may have firm assets applied to the payment 
of firm debts before any partner is entitled to a 
segregation of his own interest,°* and may attack 
fraudulent transfers made by his copartners;°° and 
if a partner assigns both individual and firm as- 
sets to a firm ereditor to. be used in paying firm 
debts, and the creditor applies only individual assets 
to such purpose, the firm assets in his possession be- 
long to the partner.®® 

_ Waiver. Each partner may waive his equitable 
right or hen to have firm property applied to the 
payment of firm debts,°? and consent to the applica- 
tion thereof to the payment of a partner’s individ- 
ual debts.°* 

[§ 402] b. Rights of Firm Creditors—(1) At 
Law. At law a firm creditor may gain a priority 
over other firm creditors in the firm property by 
being the first to levy an attachment or execution 
thereon;°® and where a legal priority is once ac- 
quired, it will be preserved in a subsequent distribu- 
tion of the firm assets by a court of equity,’° and* 


the’ firm assets for the payment of 
firm debts, and for any balance due 
him, one partner may recover his 
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Ind.—Louden y. Ball, 
Iowa.—Smith v. ; 
93, 54 NW 73, 43 AmSR 359; Gillaspy 


[$§ 401-403 


no subsequent disposition of such assets by the part- 
ners can defeat it." 

[§ 403] (2) In Equity—(a) In General. Where 
the assets of a partnership are in the control of a 
court of equity, or of a court exercising equity pow-- 
ers, for administration or REM aA) as, for in- 
stance, in the case of a bill for a settlement of the 
partnership affairs,“? an assignment for the benefit 
of ecreditors,’+ bankruptey,’® insolvency,’® or on the 
death of a partner,‘? all of such assets are regarded 
as the primary fund for the payment of firm debts ;7* 
and although a firm creditor has recovered part of 
his claim from a partner, he may, in ease of insol- 
vency of the firm, prove his whole claim against the 
firm and recover to the amount of the balance due 
him.'® re 

Distribution. In distributing suchsassets the court 
must recognize any legal priority between creditors 
which has been previously acquired;*° but subject 
to this limitation and to the rules of priority as be- 
tween partnership and individual creditors,*? the as- 
sets must be equally distributed among ereditors of 
the same class to which they are applicable,** and 
if all of a certain class of creditors cannot be fully 
paid, they must be paid pro rata.§? 

93 Ind. 232. N. J.—Baldwin v. Johnson, I N. J. 


Smith, 87 Iowa | Hq. 441. 
N. Y.—Menagh v. Whitwell, 52 N. 


share of partnership assets from a 
third person who has attached them 
as the individual property of a co- 
partner. Leedom vy. Ham, 5 Cal. 
Unrep. Cas. 633, 48 P 222. 

[b] In Oklahoma, under Rev. L. 
(1910) § 4437, this. rule prevails. 
Martin v. Carlisle, 46 Okl. 268, 148 
P 833, 6 ALR 154. 

60. Crane Co. v. Dryer, 9 Cal. A. 
290, 98 P 1072. 

61.. Hemm vy. Juede, 153 Mo. A. 259, 


133 SW 620. And see cases supra 
note 56. 

62. Hemm vy. Juede, supra. 

63. Hemm v. Juede, supra. 

64 Jennings v. Stannus, 191 Fed. 


347, 112 CCA. 91. 


65. Wade v. Rusher, 17 N. Y. Su- 
per. 537. 
66. Rosenberg v. Schraer, 200 


Mass. 218, 86 NE 316. 

: {a] Tllustration.—A third person 
who receives from a partner for use 
in the payment of firm debts two hun- 
dred and fifty dollars of the firm 
money and a mortgage for seven hun- 
dred and seventy-five dollars, the sep- 
arate property of the partner, must 
in the absence of other facts, first ap- 
ply the firm money to the firm debts, 
and only then can apply the mort- 
gage, and, where the two hundred 
and fifty dollars is not applied by the 
third person to the payment of firm 
debts, the money in his hands be- 
longed to the partner, and not to 
the firm. Rosenberg vy. Schraer, 200 
Mass. 218, 86 NE 316. 

67. .Crane Co. v. Dryer, 9 Cal. A. 
290, 98 P 1072; Hemm v. Juede, 153 
Mo. A. 259, 133 SW 620. 

Effect of waiver on firm creditor’s 
rights see infra § 408. 

68. Hemm v. Juede, 153 Mo. A. 
259, 133 SW 620. 

eters of individual creditors as 
to firm assets generally see infra §§ 
409-411. 

69. U. S—In re Sandusky, 21_F. 
Cas. No. 12,308, 17 NatBankrReg 452. 

Ala.—Steiner v. Peters Store Co., 
119 Ala. 371, 24 S 576. 

Cal.—Golden State, ete., Iron- 
Works v. Davidson, 73 Cal. 389, 15 P 
20; Naglee v. Minturn, 8 Cal. 540. 

Conn.—Cannon v. Wildman, 28 
Conn. 472; Witter v. Richards, 10 
Conn. 37. 

Ill.— Preston v. Colby, 117 Ill. 477, 
4 NE 375; Adams v. Sturges, 55 Ill. 
468. 


Vv. Peck, 46 Iowa 461. 

Mo.—Hutchinson v. Brassfield, 86 
Mo. A. 40. 

N. Y.—Saunders’ v. Reilly, 105 N. 
Y. 12, 12 NE 170, 59 AmR 47255 Van 
Alstyne v. Cook, 25 N. Y. 489; Meech 
v. Allen, 17 N.Y. 300, 72 AmD 465; 
Wilder v. Keeler, 3 ‘Paige 167, 23 


AmD 781. 

Pa.—Cummings’ App., 25 Pa. 268, 
64 AmD 695; McDuffie v. Bartlett, 3 
Pango lies 

Effect of appointment of receiver 
see infra §§ 934-936. 

Priority of firm creditor’s execu- 
for knee individual creditors see in- 
ra § 56 

70. Ga.—Baker v. Wimpee, 19 Ga. 
87. 

Ind.—Louden v. Ball, 93 Ind. 232. 
eater tulle v. Abrahams, 29 Kan. 
UZios 

N. Y¥.—Meech vy. Allen, 17 N. Y. 
300, 72 AmD 465. 

Va.—Straus v. Kerngood, 21 Gratt. 
(62 Va.) 584. 


71. Fargo v. Ames, 45 Iowa 491; 
Coover’s App., 29 Pa. 9, 70 AmD 149. 
{a] Illustrations.—(1) If, while 


the interests of the partners contin- 
ue, executions are issued against the 
individual partners for their separate 
debts, and also against the firm for 
partnership debts, and by agreement 
of the execution creditors the goods 
of the firm are all sold at the same 
time, .the firm creditors are entitled 
to the proceeds, although the in- 
dividual executions were prior in 
date. Coover’s App., 29 Pa. 9, 70 
AmD 149. (2) Anattachment of part- 
nership property for a partnership 
debt will prevail over a mortgage 
executed upon the same property by 
one of the partners to secure his sep- 
ae debt. Fargo v. Ames, 45 Iowa 


abe 
72. See cases infra notes 78,.79, 82. 
73. See infra §§ 900-1007. 
acs See generally supra §§ 361, 
75. See generally Bankruptcy §$§ 
557-559. 
OM Se° generally PnSolvency, g§ 
1730199, 258. 
77. See generally infra §§ 606-756. 
78. Ala.—Coster v. Georgia Bank, 


24 Ala, 37. 


Iowa.—Hawk Bye Woolen Mills v. 


Conklin, 26 Iowa 422. 
Mass. "Rosenberg v. Schraer, 
Mass. 218, 86 NE 316. 


200 


Y. 146, 11 AmR 683. 

Or.—-Anderson _ v. Stayton State 

Banks 82) Orv 3biGeloo pelos 

ancroft v. Brown, (Civ. A.) 
283 SW 206; Bolding v. Bolding, (Civ. 
A.) 200 SW 587. 

[a] Partnership debts have in 
equity an inherent priority of a claim 
to be discharged from the partner- 
ship property. Menagh vy. Whitwell, 
52nIN. PY: 146,10 _AmR, 683: 

79. Lawson v. Dunn, 66 N. J. Eq. 


907 50 Anais 

[a] Thus, where a creditor of a 
firm, who had obtained judgment on 
his claim, obtained a decree against 
the wife of one of the partners set- 
ting aside as fraudulent a deed to 
her of her husband’s property under 
which decree the property was sold, 
but not for a sum sufficient to satisfy 
the claim, on insolvency of the firm 
and distribution of its assets in the 
hands of a receiver guch creditor was 
entitled to share ratably on the full 
amount of his claim, without deduct- 
ing the amount of the sale, unless the 
dividends would amount to more than 
the balance due him after applying 
the sum received from the _ sale. 
rein ae v. Dunn, 66 N. J. Hq. 90, 57 


80. See supra § 402: 
81. See infra §§ 409-411. 
S253 C.—Washington Second 


Nat. fe v. Yankou, 55 App. 252, 4 
F. (2d) 44 

Me Fons ve Tyler; - ddd ive. 546, 
90 A 481, 7 ALR 986. 

N. Y.—_Nicholson Ve) hea vittyeOweNe 
Y. Super. 252, 9 NYLegObs 105 [rev 6 


N. ae 510, 57 AmD 499]. 
ack’s, App., 44 Pa. 503. 
Teme Wises v. Blackshear, 86 


Tex. 665, 26 SW 939. 

Vt.—Washburn v. Bellows Fails 
Bank, 19 Vt. 278. 

[a] RBule applied.—Where a peti- 
tioner without fault on his part fails 
to present his claim as a partnership 
creditor to commissioners appointed 
by the probate court to hear claims 
against the estate of an insane part- 
ner, the partnership receiver will be 
directed to pay the petitioner the 
amount of his claim before further 
dividing the assets among Paes 
of the same class of petitioner. Fog 
ee 111 Me. 546, 90 A 481, 7 ALR 


83. Washington Second Nat. Bank 
v. Yankou, 55 App. (D. GC.) 252, 4 BF. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 404-405] 


[§ 404] (b) Equitable Right or Lien of Firm 
A simple contract ered- 
itor of a partnership and the firm stand in a posi- 
tion of individual debtor and ereditor,** and one 
as such creditor has no standing to interfere ad- 
versely in the administration or distribution of part- 
nership assets;*° but in order to do so he must ac- 
a lien on such assets,®® such as by attach- 


Creditor—aa. In General. 


quire 


ment,®? or by judgment and execution.*® 
absence of such a legal lien, he may aequire an eq- 
uitable right or lien through the partners,*® but the 
fact that he is a firm ereditor gives him no specific 
lien, either legal or equitable, on the firm assets, 
whether real or personal,?® and no independent right 
to the application of such assets to the payment of 
his claim in preference to the claims of the creditors 
This rule applies 


of the individual partners.®+ 


(2d) 445; Baldwin v. Johnson, 1 N. 
Je MG ost. 

[a] Partnership debt.—Where the 
creditor of one engaged in business, 
after the sale of a half interest in 
such business and the formation of 
a partnership, took renewal notes ‘in 
the name of an individual partner, 
indorsed in the firm’s name by him, 
the debt became a debt of the part- 
nership, entitled to share pro rata 
with other debts in the proceeds of 
a receiver’s sale of the business. 
Washington Second Nat. Bank v. 
recs 55 App. (D. C.) 252, 4 FB. (2d) 

84. Remington v. Pilcher, 216 Ala. 
58, 112 S 338. 


a Crippen v. Hudson, 13 N. Y. 
ib 

86. Crippen v. Hudson, supra. 

87. See infra §§ 508-522. 

88. Mayer v. Clark, 40 Ala. 259; 


Poole v. Seney, 66 Iowa 502, 506, 24 
NW 27; Saunders v. Reilly, 105 N. Y. 
12, 12 NE 170, 59 AmR 472; Green- 
wood y. Brodhead, 8 Barb. (N. Y.) 
593; Rogers v. Landers, 128 Misc. 
208, 218 NYS 98; Clement v. Foster, 
388 N. C. 213. 

“Their right is simply to have the 
judgments which they may maintain 
on their claims satisfied out of the 
partnership property or the individu- 


al property of the partners.’ Poole 
v. Seney, supra. 
xecution and enforcement of 


judgment generally see infra §§ 560— 
566 


Judgment against partnership gen- 
erally see infra §§ 546-559. 
~89. See infra §§ 405-407. 

90. U. S.—Emerson v. Senter, 118 
Wes. 3500) Hct, 981-750". ed., 493 Case 
v. Beauregard, 99 U. S. 119, 25 L. ed. 
870; Dakota Trust, ete., Bank v. Han- 
Sony 5) BE. (2d) 915° Ryan v. Cava- 
nagh, 238 Fed. 604; In re Baker, 224 
Fed. 611; Sargent v. Blake, 160 Fed. 
Bi esl CGA. 213, 170 DRAINS * 1040) 15 
AnnCas 58; Austin v. Seligman, 18 
519, 21 Blatchf. 506, 66 HowPr 
Home ty4, Carre 12 “Cas: No, 
} 1 Sumn. 173; Tracy v.. Walker, 
24 BS Cas. INO. 14,729, 4 Plipp. “41. 

Ala._—Remington v. Pilcher, 216 
Ada. 58, .112 S 338; Lacey v. Cowan, 
162 Alay 546, .50 S2.28h5. “Mayer  v. 
Clark, 40 Ala. 259; Reese v. Bradford, 
13 Ala. 837. 

Colo.—Sickman v. 14 
Colo. 174, 28 P 447. 

Conn,—-Allen v. Center Valley Co., 
21 Conn. 130, 54 AmD 3 

Ill.—Gore v. Kramer, 417 Wl. AKG, 


Abernathy, 


7 NE 504; Hapgood v. Cornwell, 48 
Ill. 64, 95 AmD 516; Reeves v. Ayers, 
38 Ill. 418. 


Iowa.—Poole v. Seney, 66 Iowa 502, 
24 NW 27; Maquoketa v. Willey, 35 
Iowa 323; Hawk Eye Woolen Mills v. 
Conklin, 26 Iowa 422; Scudder v. 
Delashmut, 7 Iowa 39, 71 AmD 428. 


Kan.—Kincaid v. National Wall- 
Paper Co., 63 Kan. 288, 65 P 247, 88 
AmSR 243, 54 LRA 412; Woodmansie 


v. Holcomb,, 34 Kan. 35, 7 P 603. 
(47 C. J.—58] 
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In the 


eral Rule. 


Ky —Couchman vy. Maupin, 78 Ky. 


Md.—Coakley v. Weil, 47 Md. 277. 

Minn.—Thorpe v. Pennock Mercan- 
tile Co., 99 Minn. 22, 108 NW 940, 9 
AnnCas 229 

Miss.—Freeman v. Stewart, 41 
Miss. 138. — 

Mo.—Wade v. National Bank of 
Commerce, 221 SW 364; Rumsey-Sike- 
meier Co. v. Aurora Bank, 139 Mo. 
AS 306,, 123) Siw 750 Bevel v. Barris, 
24 Mo. A. 445; State v. Thomas, 7 Mo. 
A. 205. 

Nebr.—Fairbanks v. Welshans, 55 
Nebr. 362, 75 NW 865; Richards v. 
Leveille, 44 Nebr. 38, 62 NW 304. 

N. J.—yYoung v. Frier, 9 N. J. Eq. 

65. 

N. M.—Flournoy v. Bullock, 11 N. 
M. 87, 66 P 547, 55 LRA 745. 

N. 'Y.—Saunders v. Reilly, 105 N. 
Y. 12, 120NE 170, 59 AmR. 472; Dun- 
levy v Tallmadge, SeloNa ee 457, 29 
HowPr 397 [rev 18 AbbPr 48]; Crip- 
pen v. Hudson, 13 N. Y. 161; Green- 
wood v. Brodhead, 8 Barb. 593; Rog- 
ers v. Landers, 128 Misc. 208, 218 
NYS 98; Field v. Chapman, 15 AbbPr 
434, 24 HowPr 463 [aff 13 AbbPr 320, 
22 ower i329)3) Dillon wv. “orn: 5d 
HowPFr 35. 

N. C.—Scott v. Kenan, 94 N. C. 296; 
Clement v. Foster, 38.N. C. 213. 

Oh.—Sigler v. Knox County Bank, 
8 Oh. St. 511; Gwin v. Selby, 5 Oh. 
St. 96; Belknap v. Cram, 11 Oh. 411; 
House v. Davies, 14 OhS&CP 105. 

Or.—Caldwell Banking, etc., Co. v. 
Porter, S20Or, Bley go foie P 541; 
Stahl v. Osmers, 31 Of. 199, 49 P 958. 

R. I.—Tillinghast v. Champlin, 4 
Reet tio, 6. Aim waa): 

S. C.—Woddrop vy. Ward, 3 .S.° €. 


Eq. 203. 

Tenn.—Carver Gin, etc., Co. v. 
Bannon, 85 Tenn. 712, 4 SW 8381, 4 
AmSR 803; White v. Dougherty, 
Mart & VY. 309,17 AmD 802" Hain Vv; 
Jones, 3 Head 308; Furman v. Fish- 


er, 4 Coldw. 626, 94 AmD 210. 

‘Tex, —Wiegins v. Blackshear, 86 
Tex. 665, 26 SW 939; White v. Parish, 
20 Tex. 688, 73 AmD 204; Hawkins v. 
Western Nat. Bank, (Civ. A.) 146 SW 
1191; Industrial Lumber Co. v. Tex- 
as Pine Land Assoc., 31 Tex. Civ. A 
375, 72 SW 875; Schuster v. Farm- 
evs. ete... Natobank,. ze) Mex Civ, VA. 
206, 54 SW 777, 55 SW 1121, 56 Sw 
93; Waples-Platter Co. v. Mitchell, 
12 Dex (Civay AY 905535 Sw) 200: 

95, 68 SE 410, 31 LRANS 406, Ann 
Cas1912A 47. 

Wis.—Reddington v. Franey, 124 
Wis. 590, 102 NW 1065; Thayer v. 
Humphrey, 91 Wis. 276, 64 NW 1007, 


51 AmSR 887, 30 LRA 549; Day v. 
Wetherby, 29 Wis. 363. 
Ont.—McDonagh vy. Jephson, 16 


Ont. A, 107. 

[a] “It has been loosely said that 
partnership creditors have a lien on 
the partnership property, but this is 
not true, and we think that no court 
has so decided, in the sense those 
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whether the firm is solvent or insolvent.®? 

Assets in trust. 
placed in the custody of the law for administration 
and distribution, they are not ordinarily held in trust 
for the partnership ereditors.°* 
held that, when a partnership becomes insolvent, the 
partners become trustees for the creditors and it is 
their duty to manage the firm’s 
with strict regard to the interests of the ereditors.®* 

[§ 405] bb. Rights through Partners—(aa) Gen- 
Although partnership creditors as such 
have no lien on firm property,®® they have, through 
the application of the equitable right or len of the 
partners,°® what has been termed a “quasi lien, 
and through this means may secure the application 
of firm property to the payment of their claims,°® 
without reference to any disproportion of the inter- 


Before the partnership assets are 
But it has been 


property and assets 


297 


words imply.” Kincaid v. National 
Wall-Paper Co., 63 Kan. 288, 290, 65 
P 247, 88 AmSR 243, 54 LRA 412. 

[b] Thus a partnership creditor 
has no lien on partnership effects as 
against one holding a joint debt 
against all the individual members of 
the firm. Couchman y. Maupin, 78 
Kyoaross 

Application of creditor’s priority 
to firm realty see infra 407. 

Legal ve ae or right generally 
see supra § 402. 

91. Sargent v. Blake, 160 Fed. 57, 
87 CCA 213, 17 LRANS 1040, 15 Ann 
Cas 58; Rumsey-Sikemeier Co. v. Au- 
rora Bank, 139 Mo. A. 306, 123 SW 75. 

92. Eairbanks v. Welshans, 55 
Nebr. 362, 75 NW 865. And see cases 
supra note 90. 

93. Sargent v. Blake, 160 Fed. 57, 
87 CCA 213, 17 LRANS 1040, 15 Ann 
Cas 58 [rev 152 Fed. 263]; Allen v. 
Center Valley Co., 21 Conn. 130, 54 
AmD 333; Richards vy. Leveille, 44 
. 38, 62 NW 304. 


ren Arbenz v. Gmur, 32 Philippine 
95. See supra § 404. 
96. See supra § 401. 
97. Woodmansie v. Holcomb, 34 
Kan oon hee OW o 
98. U. S.—Case v. Beauregard, 99 


USS Ure 25) i eds 300 Matt ow arcs 
No. 2,487, 1 Woods 125]; In re Baker, 
224 Fed. 611; In re Mosier, 112 
Fed. 138; Fiske v. Gould, 12 Fed. 
iva atlal Biss. 294; In re Lowe, aay debe 
Cas. No. 8,564, 11 NatBankrReg 221. 

Ala.—Coster v. Georgia Bank, 24 
Ala. 37. 
mS ropa v. McMartin, 39 Conn. 
Olo. 

Ill.—John Spry Lumber Co. vy. 
Chappell, 184 Tll. 539, 56 NE 794 [aff 
Sha We AS22301 Reeves v. Ayers, 38 
Ill. 418; Barnett v. Barnett, 86 III. 


A. 625 
18 Ind. 


Ind.—Dunham 
270. 
ianola First Nat. Bank 

v. Brubaker, 128 Towa 587, 108 NW 
ley AmSR 209, 2 LRANS 256. 

Kan. —Woodmansie We Holcomb, 34 
EAS Sing pies Ose 

Ky _—Power Grocery Co. v. Hinton, 
187 ey. 171, 218 SW 1013; O’Bannon 
v. Miller, 4 Bush 253 Merkley Vv. 
Gravel-Switch Roller Mills Co., 90 
Sw 1059, 28 Kyl 1010. 

Miss.—George v. Derby Lumber 
Cot, STS Miss "25.7 33S) 496. 


v. Hanna, 


Mo.—Wade v. National Bank of 
Commerce, 221 SW 364. 

ING NG LO 5e ING 
Yer 2 ee NE 170, 59 AmR 472; Sage 
v. Chollar, 21 Barb. 596; Beecher Vv. 
Bennett, 1 Barb. 374: Gir biy; wave 
Schoonmaker, 3 Barb. Ch. 46, 49 AmD 
ser note; Dillon v. Horn, 5 HowPr 
o. 

Pa.—In re Stewart, 193 Pa. 347, 44 
A 4845) Coover’s App, 29) Pa. 9s 70 
AmD 14 


R. I—Colwell v. Weybosset Nat. 
Bank, 16 Rel. 288, 15: A ‘8007 Anonior 
Va.—Johnson vy. Williams, dpbak Wei 
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ests of the individual partners as between them- 
selves,®® or as to the equities between the partners.* 
And it is a well established rule that, where part- 
nership assets are in the custody of a court of eq- 


95, 68 SE 410, 31 LRANS 406, AnnCas 
1912A 47, 
Wash.—Charleson v. McGraw, 3 
Wash. T. 344, 17 P 883. 
W. Va.—Conaway v. Stealey, 44 W. 
Va. 163, 28 SE 793. i 
Wis.—Thayer v. Humphrey, 91 Wis. 


276, 64 NW 1007, 51 AmSR 887, 30 
LRA 549. 
99. In re Lowe, 15 F. Cas. No. 


8,564, 11 NatBankrReg 221. 

[a] Interests of partners imma- 
terial. Partnership assets must be 
applied to the payment of partner- 
Ship debts without reference to any 
disproportion of the interests of the 
individual partners as between them- 
selves. In re Lowe, 15 F.. Cas. No. 
8,564, 11 NatBankrReg 221. 

1. Bartels v. Their Creditors, 11 
La. Ann, 433. 

2. U. S.—Case v. Beauregard, 99 
Wi SH 1197925 kined. 3700 fate 5: Bie Cas: 
No. 2,487, 1 Woods 125]; Amsinck 
v. Bean, 22 Wall. 395, 22 L. ed. 801; 
Murrill v. Neill, 8 How. 414, 12 L. 
ed. 11385; In re Brewer, 289 Fed. 79; 
In re Young, 223 Fed. 659; Sargent 
v. Blake, 160 Fed. 57, 87 CCA 2138, 17 
LRANS 1040, 15 AnnCas 58 [rev 
t52 Fed. 263]; In re Warren, 29 F. 
Cas. No. 17,191, 2 Ware 322. 

Ala.—Remington v. Pilcher, 216 
aaa 58, 112 S 338; Lacey v. Cowan, 

162 Ala. 546, 50 S 281; Bunn v. Tim- 
berlake, 104 Ala. 263, afte S 97; Farley 
v. Moog, 79 Ala. 148, 58 AmR 585; 
Evans v. Winston, 74 Ala. 349; Eman- 
uel v. Bird, 19 Ala. 596, 54 AmD 200; 
Lucas v. Atwood, 2 Stew. 378. 

Ark.—Embry v. Lewis, 18 SW 372. 

Cal.—Burpee v. Bunn, 22 Cal. 194; 
Collins ‘v. Butler, 14°Cal..223%° “Con= 
roy v. Woods, 13 Cal. 626, 73 AmD 
605; Chase v. Steel, 9 Cal. 64. 

Colo.—Springhetti v. Hilden, 61 
Colo; 591,157 PB 1162;° Schuster: v: 
Rader, 13 Colo. 329, 22 P 505; Charles 
v. Eshleman, 5 Colo. 107. 

Conn.—Filley v. Phelps, 18 Conn. 
294; Witter v. Richards, 10 Conn. 37; 
Nash v. Smith, 6 Conn. 421. 

Del.—Bevan v. Allee, 3 Del. 80. 

Ga.—Johnson v. Gordon, 102 Ga. 
350, 30 SE 507; Gainesville First Nat. 
Bank v.: Cody, 93 Ga. 127, 19 SE 831; 
Sellers v. Shore, 89 Ga. 416, 15 SH 
494; Keese v. Coleman, 72 Ga. 658; 
Thornton v. Bussey, 27 Ga. 302; Hos- 
kins v. Johnson, 24 Ga. 625; Dennis 
v. Ray, 9 Ga. 449; Ferry v. Mattox, 2 
Ga. A. 104, 58 SE 291. 

Tll.—Weil v. Jaeger, 174 Ill. 1338, 51 
NE 196; Hoffman v. Schoyer, 143 Ill. 
598, 28 NE 823; Preston v. Colby, 117 
Ill. 477, 4 NE 375; McIntire v. Yates, 
104 Ill. 491; Union Nat. Bank v. Bank 
of “Commerce, 94 Ill. 271; Bopp v. 
Fox, 63 Ill. 540; Adams v. Sturges, 
55 Ill. 468; Rainey v. Nance, 54 Ill. 
29; Morrison v. Kurtz, 15 Ill. 193; 
Peo. v. White, 11 Ill. 341; , Talcott v. 
Dudley, 5 Ill. 427; Peo. v. Cermak, 
215 Ill. A. 148; Greene v. Casey, 86 
Ill. A. 523; Hargadine-McKittrick 
Dry Goods Co. v. Belt, 74 Ill. A. 


581; Coe v. Simmons Boot, etc., Co., 
61 Ill. A. 602; Farwell v. Cook, 42 
TieAS 291 Latt- tol) mls e28Oreeon » ANE 


864, 42 AmSR 237]; Singer v. Car- 
penter, PERG Acs Slate bopretile, dite 
17 NE 761]; Williamson v. Adams, 16 
Til. A. 564. 

Ind.—Ex p. Hopkins, 104 Ind. 157, 
2 NE 587; State v. Emmons, 99 Ind 
452; Dill v. Voss, 94 Ind. 590; Smith 
v. Harris, 76 Ind. 104; Hardy We 
Mitchell, 67 Ind. 485; Conant v. 
Frary, 49 Ind. 530; Smith v. Evans, 
37 Ind. 526; Frank v. Peters, 9 Ind. 
343; Matlock v. Matlock, 5 Ind. 403. 

Towa.—Midland Nat. Bank v. Doug- 
las, 199 Iowa 1190, 203 NW _ 44; 
Kreutzer v. Reese, 187 Iowa 1100, 
174 NW 9385; Paige v. Paige, 71 Iowa 
318, 32 NW 360, 60 AmR 799; Pat- 
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terson v. Seaton, 70 Iowa 689, 28 NW 
598; Van Staden v. Kline, 64 Iowa 
180, 20 NW 3; Warren vy. Hayzlett, 45 
Iowa 235; Cox v. Russell, 44 Iowa 
556; Gordon v. Kennedy, 36 Iowa 167; 
Switzer v. Smith, 35 lowa 269; Evans 
v. Hawley, 35 Iowa 83; Stout v. 
Fortner, 7 Iowa 183. 

Kan.—-Kincaid v. National Wall- 
Paper. Co., 63 Kan. 288, 65 P 247, 88 
AmSR 243, 54 LRA 412: Woodmansie 
v. Holcomb, 34 Kan. 35, 7 P 603; Ful- 
lam v. Abrahams, 29s Kan. 725; Carr 
v. Catlin, 13 Kan. 393. 

Ky.—Power Grocery Co. v. Hinton, 
187 Ky. 171, 218 SW 1013;- Hill ~ 
Cornwall, 95 Ky. 512, 26.SW 540, 16 
KyL 97; Howell v. Commercial Bank, 
5 Bush 98; Jones v. Lusk, 2 Metc. 
356; Wilson v. Soper, 13 B. Mon. 411, 
56 AmD 573; Pearson v. Keedy, 6 B. 
Mon. 128, 43 AmD 160; Hildreth v. 
Hughes, 6 Ky. Op. 417. 

La.—Pilcher’s Suec., 39 La. Ann. 

62, 18S 929; Christen Vv. Ruhlman, 22 
La. Ann. 570; Saloy v. Albrecht, 17 
Whipple v. Hill, 14 La. 
Ann. 437; Gridley We Conner, 2 La. 
Ann. 87; Tennessee Bank v. Mc- 
Keage, 11 Rob. 130; Marsh v. Marsh, 
9 Rob. 45;. Smit v.“Senecal, 2 Rob. 
453; Claiborne v. Their Creditors, 3 
La. 279; Gardiner v. Smith, 12 la. 
370; Hagan v. Scott, 10 La. 345; Pur- 
dy v. Hood, 5 eee ING Gos 62 0 Olen, 
v. Baulos, 5 Mart. S. 567. 

Me.—Crooker_ v. aroences 46 Me. 
250; French v. Chase, 6 Me. 166. 

Md.—Buchanan Vv. Mechanics’ 
Loan, ete., Inst., 84 Md. 430, 35 A 
1099; Englar v. Offutt, 70 Md. 78, 16 
A 497, 14 AmSR 332; Holloway v. 
Turner, 61 Md. 217; People’s Bank v. 
Shryock, 48 Md. 427, 30 AmR 476: 


Thompson v. Frist, 15 Md. 24; San- 
derson v. Stockdale, 11 Md. 563; 
Guyton v. Flack, 7 Md. 398; Good- 
burn v. Stevens, 5 Gill 1; Simmons 
v. Tongue, 3 Bland 341. 
Mass.—Broadway Nat. Bank ov. 


Wood, 165 Mass, 312, 48 NE 100; Bush 
v. Clark, 127 Mass. 111; Rice v. Aus- 


tin, 17 Mass. 197; Fisk v. Herrick, 6 
Re 271; Pierce v. Jackson, 6 Mass. 


Mich.—Van Kileeck v. McCabe, 87 
Mich. 599, 49 NW 872, 24 AmSR 182; 
Topliff v. Vail, Harr. 340. 

Miss.—Schmidlapp v. Currie, 55 
Miss. 597, 30 AmR 530; Robertshaw 
v. Hanway, 52 Miss. 713; Bass v. 
Estill, 50 Miss. 3800; Williams v. 
Gage, 49 Miss. 777; Irby v. Graham, 
46 Miss. 425. 

Mo.—Wade v. National Bank of 
Commerce, 221 SW 364; Troll v. St. 
Louis, 257 Mo. 626, 168 SW 167; God- 
dard-Peck Grocery Co. v. McCune, 
122 Mo. 426, 25 SW 904, 29 LRA 681; 
Clinton First Nat. Bank v. Brennei- 
sen, 97 Mo. 145, 10 SW 884; Filbrun v. 
Ivers, 92 Mo. 388; 4 SW 674; Priest 
v. Chouteau, 85 Mo. 398, 55 AmR 373; 
Lester v. Givens, 74 Mo. A. 395; 
Wright v. Radcliffe, 61 Mo. A. 257; 
McDonald v. Cash, 45 Mo. A. 66. 

Nebr.—Steele v. Kearney 
Bank, 47 Nebr. 724, 66 NW 841; 
kins v. Butler County, 46 Nebr. 
64 NW 975; Richards v. Leveille, 44 
Nebr. 38, 62 NW 304; Rothell v. 
Grimes, 22 Nebr: 526, 35 NW 392; 
Smith _v. Jones, 18 Nebr. 481, 25 NW 


Nat. 
Per- 
314, 


624; Caldwell v. Bloomington Mfg. 
Co.,. 17 Nebr. 489, 23 NW 336; Roop 
73, 17 NW 3538. 


v. Herron, 15 Nebr. 

N. H.—Moody v. Lucier, 62 N. H. 
584; Spurr v. Russell, 59 N. H. 338; 
Caldwell v. Scott, 54 N. H. 414; Ben- 


Johnson, . 
Brooks, 27 N. H. 37, 59 AmD 359. 
N. J.—Deveney v. Mahoney, 23 N. 


J. Kg. 247; Uhler v. Semple, 20 N. J. 
Eq. 288; Matlack v. James, 13 N. J. 
Eq. 126; Hill v. Beach, 12 N. J. Eq. 
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uity for administration or distribution, such assets 
must first be applied to the payment of partner- 
ship creditors before they can be applied to the 
claims of the individual partners or their creditors ;? 


31; Harrison v. Righter, 11 N. J. Eq. 
389; Young v. Frier, 9 N. J. Eq. 465; 
Paterson Mechanics’ Bank v. Godwin, 
5 N. J. Eq. 334; Cammack v. Johnson, 
2 N. oP Hg. 163. 

8 N. M. 622, 


N. M.—In re revel 
45 P 1122, 34 LRA 604. 

N. Y.—Peyser v. Myers, 135: New Yc 
599, 32 NE 699; Bulger v. Rosa, 119 
N. Y. 459, 24 NE 853; Wilson v. Rob- 
ertson, 21 N. Y. 587, 19 HowPr 350; 
Dexter v. Dexter, 43 App. Div. 268, 
60 NYS 371; Ransom v. Vandeventer, 
41 Barb. 307; Ganson v. Lathrop, 25 
Barb. 455; Muir v. Leitch, 7 Barb. 
341; Martin v. Wa ener, ri Thomps. 
Sue: 509; Jaques Greenwood, 12 
AbbPr 232; Nicollw~v. Mumford, 4 
Johns. Ch. 522 [rev on other grounds 
20 Johns.°611]; Smfth v. Jackson, 2 
Edw. 28 


N. C.—Ross v. Henderson, 77 N. C. 
1%0;\ Broaddus' v.) Evans; 63 N.C: 
SEES Roberts v. Oldham, 63 N. C. 
i Oh.—Meier v. Cardington First 


Nat. Bank, 55 Oh. St. 446, 45 NE 907; 
IKcreis v. Gorton, 23 Oh. St. 468; Lew- 
is v. Anderson, 20 Oh. St. 281; Sigler 
v. Knox County Bank, 8 Oh. St. 511; 
Miller v. Estill, 5 Oh,.’St. 508, -67 
AmD 305; Belknap v. Cram, 11 Oh. 
411; Grosvenor v. Austin, 6 Oh. 103, 
25 AmD 743; Smead v. Lacey, 1 Disn. 
239, 12 Oh. Dec. (Reprint) 597; Meri- 
dian Nat. Bank v. McConica, 8. Oh. 
Cir. (Ct. 442; 4 Oh," Cirs Dec: 106: 

Or.—Baltl v. Danton, 64 Or. 184, 
129"P' 1032; Stahl v. Osmers, 31 ‘Or, 
199 49) Ps 915 8: 

Pa.—In re Stewart, 193 Pa. 347, 44 
A 434; Himmelreich v. Shaffer, 182 
Pa. -201, 37 A 1007, 61 AmSR 698; 
Bixler v. Kresge, 169 Pa. 405, 32 A 


414, 47 AmSR 920;. Brown v. Beecher, ° 


120 Pa. 590, 15 A 608; Gallagher’s 
App., 114 Pa. 353, 7 A 237, 60 AmR 
3005 IN rows Hist. (3) pa. 459: Hou- 
seal’s App., 45 Pa. 484; Black’s jABD., 
44 Pa. 503; Backus v. Murphy, 39 Pa. 
397, 80 AmD 531; Cope’s App., 39 Pa. 
284; Snodgrass’s App., 13 Pa. 471; 
Overholt’s App., 12 Pa. 222, 51 AmD 
598; Powell’s Est., 7, Pa. Dist. 27, 20 
Pa. Co. 311; Roberts v. Dunham, 1 
Pa. Ce Pl eG ew EL OLLer sme AD aueee 
Brewst. 164. 

R. I.—Colwell v.. Weybosset Nat. 
Bank, 16 R. 1.288, 15. AC80, 17 Arora: 

S. C-—White v. Union Ins. ConnelO 
S..C. L. 556, 9 AmD 726; Wilson v. 
McConnell, 30 S. C. Eq. 500; Gads- 
den v. -Carson,, 30° S) Ce hay 252), 10) 
AmD 207; Bowden v. Schatzell, 8 S. 
C. Eq. 360, 23 AmD 170; Hall v. Hall, 


Ue @s Eq. 269; Woddrop v. Ward, 3 
Sos; Fig. 22103 
Tenn.—Shea_ v. Donahue, 15 Lea 


160, 54:-AmR 407; Anderson v. Nor- 
ton, 15 Lea 14, 54 AmR 400; Gwynne 
v. Estes, 14 Lea 662; Barcroft v. 
Snodgrass, 1 Coldw. 430; Pennington 
v. Bell, 4 Sneed 200; Foster v. Hall, 
4 Humphr. 346; White v. Dougherty, 

Mart. & Y. 309, 17 AmD 802. 
Tex.—Clark v. Gregory, 87 Tex. 
Tootle v. Jenkins, 82 


189, 27 SW 56; 
Mex 29 STL SIV, bilo Stamcedles ava 
Fleming, 81 Tex. 294, 16 SW 1033; 
Converse v. McKee, 14 Tex. 20; 
Blankenship v. Wartelsky, 6 SW 140: 
Johnston v. Standard Shoe Compeb 
Tex. Civ. 1 A. 398, 24 SW 580. 

Vt.—Stebbins v. Gillard, 53 Vt. 
665; Royalton Nat. Bank v. Cushing, 
53 Vt. 321; Miner v. Pierce, 38 Vt. 
610; Russ v. Fay, 29 Vt. 381; Shedd 
v. Wilson, 27. Vt. 478; Washburn v. 
Bellows Falls Bank, 19 Vt. 278. 

Va.—Maddock v. Skinker, 93 Va. 
479, 25 SE 535; Christian v. Webb, 1 
Gratt. (42 Va.) 396. 

W. Va.—Hart v. Hart, 31 W. Va. 688 


8 SE 562; Cunningham v. Ward, 30 
W.Va 572, 5 SE 646; Moore Vv. 
Wheeler, 10 W. Va. 35: Carper v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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and where both the partnership and the individual 
members thereof are insolvent, the firm assets will 
This right or lien 
on the part of firm creditors, however, is merely a 
derivative one, and is not enforceable by the firm 
creditors in their own right,* but may be enforced 
only by a practical subrogation to the equitable lien 
of each partner to have partnership assets applied 


be applied solely to firm debts. 


to partnership debts. 
Partnership by estoppel. 


estoppel or holding out.® 


Hawkins, 8 W. Va. 291. 
nee S.—Irvine v. Hervey, 5 HastLR 


Que.—Aubertin v. Mongeon, 36 Que. 
Super. 447. 

“So long as the equity of the part- 
ner remains in him, so long as he re- 
tains an interest in the firm assets, 
as a partner, a court of equity will 
allow the creditors of the firm to 
avail themselves of his equity, and 
enforce, through it, the application 
of those assets primarily to payment 
of the debts due them, whenever the 
property comes under its administra- 
tion.” Case v. Beauregard, 99 U. S. 
P09. 125,.25 2. ed.) 37.0: 

[a] 
trine now well settled that in case 
of the insolvency of a firm the joint 
property must be first applied to pay 
the joint debts, has its foundation 
in the equity that the credit given 
to the firm is presumed to have been 
‘extended upon the faith of the joint 
liability and on the fact that the 
property of the firm is in many and, 
perhaps, in most cases a fund de- 
rived in part at least from the cred- 
itors who have dealt with the firm in 
the ordinary course of business.” 
Peyser v. Myers, 135 N. Y. 599, 604, 
32 NE 699. 

[b] Protection of partners.— 
“When a creditor of the partnership 
is permitted to pursue the partner- 
ship assets and require them to be 
applied to the satisfaction of his debt 
to the exclusion of the creditors of 
the individual partners, it is done, 
primarily, for the protection of the 
partners—not the firm. creditors.” 
Rumsey-Sikemeier Co. v. Aurora 
Bank, 139 Mo. A. 306, 309, 123 SW 75. 

{c] In respect of partner’s inter- 
est.—The equity among partners, re- 
quiring partnership property to be 
applied first to the payment of part- 
nership debts, practically gives debts 
against a partnership a preference 
over debts against a partner in re- 
spect of that partner’s interest in 
the partnership effects. Hoskins v. 
Johnson, 24 Ga. 625. 

[d] A person who indorses for the 
accommodation of a firm, having tak- 
en up the notes, becomes thereby the 
ereditor of the firm, and has a lien 
on the partnership effects, as against 
the separate creditors of the partners, 
for his reimbursement. Foster v. 
Hall, 4 Humphr. (Tenn.) 346. 

3. Robinson v. Security Co., 87 
Conn. 268, 87 A 879, AnnCas1915C 
1170. 

4 Case v. Beauregard, 99 U. S. 
119, 25 L. ed. 870; Wade v. National 
Bank of Commerce, (Mo.) 221 SW 
364; Rumsey-Sikemeier Co. v. Aurora 
Bank, 139 Mo. A. 306, 123 SW 75; 
Saunders v. Reilly, 105 N. Y. 12, 12 
NE 170, 59 AmR 472. 

5. U. S.—Fitzpatrick v. Flanna- 
gan, 106 U. S. 648, 1 SCt 369, 27 L. ed. 
211; Case v. Beauregard, 99 U.S. 
119, 25 L. ed. 370; Dakota Trust, etc., 
Bank v. Hanson, 5 F. (2d) 915; Sar- 
gent v. Blake, 160 Fed. 57, 87 CCA 
213, 17 LRANS 1040, 15 AnnCas 58. 

Ala.—Evans v. Winston, 74 Ala. 349. 

Ark.—Jonés v. Fletcher, 42 Ark. 
422. 

Conn.—AWen v. Center Valley Co., 
21 Cénn. 130, 54 AmD 338; Camp v. 


é 


This priority of the firm 
creditors extends to the case of a partnership by 
But except through the 
equities of the partners, creditors of an ostensible 


Reason for rule.—‘“The doc-. 


PARTNERSHIP 


real debtor.* 


[§ 406] (bb) When Rule Applicable. 
erence or priority on the part of firm creditors or- 
dinarily is enforceable only in equity,® and where 
the partnership assets are within the custody of the 


[47 C.J.] 915 


\ 


firm are not entitled to have the property in the pos- 
session of that firm applied to the satisfaction of 
their debts prior to the individual creditors of the 


This pref- 


court through bankruptey,® or other proceedings for 


distribution ;14 


Grant, 21 Conn. 41, 54 AmD 321. 
2A sea gridit hae v. Summey, 63 Ga. 

HilL——Karwelis.v..blustony, 187" 11: 
239, 37 NB 864, 42 AmSR 287; Young 
ViiClapp, 147 DET Ghe3 2) INS 18.7,.935 
NE 372; Hapgood v. Cornwell, 48 Ill. 
64, 95 AmD 6516. 

Ind.—Purple v. Farrington, 119 Ind. 
164, 21 NE 543, 4 LRA 535; Goudy 
v. Werbe, 117 Ind. 154, 19 NE 764, 
3 LRA 114; Winslow v. Wallace, 116 
Ind, 317,17 NE 923,.1 LRA 179;° Fish- 
er v. Syfers, 109 Ind. 514, 10 NE 306; 
Jewett v. Meech, 101 Ind. 289; War- 
ren v. Farmer, 100 Ind. 593; 'Trent- 
man v. Swartzell, 85 Ind. 443. 

TIowa.—Maquoketa v. Willey, 35 
Iowa 323; Hawk Eye Woolen Mills 
v. Conklin, 26 Iowa 422. 

Ky.—Power Grocery Co. v. Hinton, 


Lot Ky 171, 180 SW. 10t3s Black Vv. 
Bush, 7 B. Mon. 210. 

Md.—Glenn v. Gill, 2 Md. 1. 

Miss.—Freeman vy. Stewart, 41 
Miss. 138. : 

Mo.—Wade v. National Bank of 
Commerce, 221 SW 364; Mansur- 


Tebbetts Impl. Co. v. Ritchie, 159 Mo. 
213, 60 SW 87; Hutchinson v. Brass- 
field, 86 Mo. A. 40; Level v. Farris, 
24 Mo. A. 445. 

N. H.—Tenney v. Johnson, 43 N. H. 
144; Ferson v. Monroe, 21 N. H. 462. 

N. M.—Flournoy v. Bullock, 11 N. 
M. 87, 66 P 547, 55 LRA 745. 

N. Y.—Saunders v. Reilly, 105 N. 
Y. 12, 12 NE 170, 59 AmR 472; Ketch- 
um v. Durkee, 1 Barb. Ch. 480, 45 
gund 412; Robb v. Stevens, Clarke 
£9t. 

Oh.—McGregor v. Ellis, 2 Disn. 286, 
13 Oh. Dec. (Reprint) 175. 

Pa.—In re Stewart, 193 Pa. 347, 44 
A 434; Foster v. Barnes, 81 Pa. 377; 
Lefevre’s App., 69. Pa. 122, 8 AmR 
229; York County Bank’s App., 32 Pa. 
446; Dorner v. Stauffer, 1 Penr. & W. 
198, 21 AmD 37.0. 

Tenn,—Carver Gin, etce., Co. v. Ban- 
non, 85 Tenn. 712, 4 SW 831, 4 AmSR 

Tex.—Grabenheimer 
64 Tex. 49; Schuster v. Farmers’, etc., 
Nat. Bank, 23 Tex. Civ. A. 206, 54 
SW 777, 55 SW 1121, 56 SW 93. 3 

479, 


Vt.—Rice v. Barnard, 20 Vt. 
Bardwell v. Perry, 19 Vt. 


50 AmD 54; 
McGraw, 3 


v. Rindskoff, 


292, 47 AmD 687. 

Wash.—Charleson v. 
Wash. T. 344, 17 P 883. 

EXng.—Ex p. Ruffin, 6 Ves. Jr. 119, 31 
Reprint 970, 19 ERC 628. 

And see cases supra note 2. 

[a] It it only through this equity 
which one member of a firm has in 
the firm property or against his co- 
partners that firm creditors on the 
principle of subrogation can enforce 
their claims against the firm property. 
Saunders v. Reilly, 105 N. Y. 12, 12 
NE 170, 59 AmR 472. 

Rights and liens of partners gen- 
erally see supra § 401. 

Subrogation generally see Subro- 
gation [37 Cyc 361]. 

6. Van Kleeck v. McCabe, 87 Mich. 
599, 49 NW 872, 24 AmSR 182; Kelly 
v. Scott, 49 N. Y. 595 [writ of error 
dist 22 (Wall, iGo. 'S:). 57, 22 Ju. ied: 


729]; Thayer v. Humphrey, 91 Wis. 
276, 64 NW 1007, 51 AmSR 887, 30 
LRA 549; Gibbs v. Humphrey, 91 


Wis. 111, 64 NW 750. 


their administration or distribution,t® and where 
equitable principles are brought to interfere in such 
and is enforceable, even in such 
cases, only where some partner has at that time the 


Partnership by estoppel or hold- 
one out generally see supra §§ 104- 


7. Johnson v. Williams, 111 Va. 95, 
68. SE 410, 31 LRANS 406, AnnCas 
1912A 47. 

[a] The claim of a chattel mort- 
gagee under a mortgage executed by 
the real debtor on property owned by 
him in conducting a business as a 
firm would have priority over a sub- 
sequent general assignment for his 
creditors. Johnson vy. Williams, 111 
Va. 95, 68 SE 410, 31 LRANS 406, 
AnnCasi912A 47. 

8. Coe v. Simmons Boot, etce., Co., 
61 Ill. A. 602. And see cases supra 
notes 2-5. 

Ree See Bankruptcy §§ 451, 557-— 
od. 

10. U.S.—Dakota Trust, ete., Bank 
v. Hanson, 5 F. (2d) 915; In re Brew- 
er, 289 Fed. 79; Sargent v. Blake, 160 
Fed. 57, 87 CCA 213, 17 LRANS 1040, 
15 AnnCas 58 [rev 152 Fed. 263]. 

Cal.—Adams v. Woods, 9 Cal. 24. 

Ind.—Kistner v. Sindlinger, 33 Ind. 
114; Scheffer v. Fithian, 17 Ind: 463; 
Weyer v. Thornburgh, 15 Ind. 124; 
Frank v. Peters, 9 Ind. 343; McDonald 
v. Beach, 2 Blackf. 55. 

Kan.—Kinecaid vy. National Wall- 
Paper Co., 63 Kan. 288, 65 P 247, 88 
AmSR 243, 54 LRA 412. 

Miss.—Schmidlapp  v. 
Miss. 597, 30 AmR 530; 
Stewart, 41 Miss. 138. 

Mo.—Wade_ v.- National Bank of 
Commerce, 221 SW 364; Goddard- 
Peck Grocery Co. v. McCune, 122 Mo. 
426, 25 SW 904, 29 LRA 681; Level v. 
Farris, 24 Mo. A. 445. : 

N. J.—Ross v. Titsworth, 37 N. J. 
Eg. 333; Mittnight v. Smith, 17 N. 
J. Eq. 259, 88 AmD 233. 

Pa.—Gallagher’s App., 114 Pa. 353, 
7 A 237, 60 AmR 350. 

And see cases supra note 2. 

[a] Rule not applicable-—Where 
the original bill sought foreclosure of 
a pledge of corporate securities, and 
a cross bill was filed by one defend- 
ant, alleging that its codefendants 
were partners, and seeking to subject 
the pledged property to payment of 
a firm debt, but not alleging that 
such property was all of the part- 
nership assets, or that the firm had 
been dissolved or the court had ac- 
quired jurisdiction of all the partners 
or the partnership property, the ac- 
tion was not for the distribution of 
the partnership property, and the 
cross bill must fail, there being no 
ground for marshaling assets, wind- 
ing up the partnership, or granting 
the relief sought. Wade vy. National 
Bank of Commerce, (Mo.) 221 SW 


3864. 
-The assumption of the pay- 


Currie, 55 
Freeman v. 


[b] 
ment of firm debts by a partner in 
consideration of an absolute convey- 
ance of the firm property to him by 
the other creates no trust in, and 
fastens no lien on, the property thus 
conveyed, in favor of the firm credi- 
tors, before any request to a court to 
administer the firm property. Sar- 
gent v. Blake, 160 Fed. 57, 87 CCA 213, 
17 LRANS 1040, 15 AnnCas 58 [rev 
152 Fed. 263]. 


11. Scheffer v. Fithian, 17 Ind 
463; McDonald v. Beach, 2 Blackf. 
(Ind.) 55; Mittnight v. Smith, 17 N. 


S16: ([AleOr SJ 


equitable right to claim such application of the firm. 


assets.1? 


This rule of priority does not apply where the 
partnership is still a solvent going concern, and the 
partners have a legal right to dispose of their prop- 
erty as they see fit,4* or where the separate property 
of a partner has been fraudulently converted to the 
use of the firm,'* or in the ease of a secret partner- 
ship, the business of which is conducted by one part- 
ner in his own name,*® or where a person conducts a 
business alone under a firm name,'® or in the case 
of firm ereditors who have secured themselves by 


mortgage.1? 


[§ 407] (cc) Application of Rule to Firm Realty. 
As regards partners and their creditors, real estate 
belonging to the partnership is, in equity, subjected 
to the same general rulés as personal property,+® 
and is regarded as personalty to the extent that it is 
required for the payment of partnership obliga- 


J: Eq. 259, 88 AmD 233. 

12. Sargent v. Blake, 160 Fed. 57, 
87 CCA 213, 17 LRANS 1040, 15 Ann 
Cas 58 [rev 152 Fed. 263]; Saunders 
Weep ec Cully O55 IN .veye.. Oe eal IN BY a) 
59 AmR 472. 

Waiver or loss of right see shera 


§ 408. 

13. Ind.—Scheffer vy. Fithian, 17 
Ind. 463; McDonald v. Beach, 2 
Blackf. 55. 

Miss.—Schmidlapp v. Currie, 55 


Miss. 597,30) Am R530: 

N. J.—Mittnight v. Smith, 17 N. 
J. Hg.) 259, 83) Am DD: 233: 

ia. ts) ADD. a L4 Pao bos 
7 A 237, 60 AmR 350. : 
Bee ee Caussey v. Baily, 57 Tex. 

But see Bardwell v. Perry, 19 Vt. 
292, 47 AmD 687 (holding that, while 
the partnership continues, the equi- 
table lien existing for the benefit 
of the separate partners may be 
reached in a court of equity by the 
ereditors of the firm, for the purpose 
of securing to themselves a prefer- 
ence over the separate creditors). 

14, Rodgers v. Meranda, 7 Oh. St. 
179; Ex p. Sillitoe, 2 Glyn & J. 374; 
Kendal, 17 Ves. Jr. 514, 34 Re- 
arin’, ANE), 

15. See supra § 399. 

16. Bremen Sav. Bank v. Branch- 
Crookes Saw Co., 104 Mo. 425, 16 SW 
209. 


17. January v. Poyntz, 2 B. 
(Ky.) 404. 

Effect of mortgage of firm property 
for firm creditors generally see infra 


Mon. 


§§ 429, 430. 

18. Delmonico v. Guillaume, 2 
Sandf. Ch. (N. Y.) 366. 

19. See supra §§ .198—200. 

20. See supra § 405. 

21. U. S.—Shanks v. Klein, 104 U. 


SS, sh 26) Lived. 6853 Oliver v. Piatt, 
3 How. Siioip pill bye ed. 622 fait hoe 
Cas. No. 11,116, 3 McLean 27]; His- 
cock v. Jaycox, 2 ES Cass ONOe OSL 
12 NatBankrReg 507; Hoxie v. Carr, 
12 °F. Cas: No. 6)802! 1 Sunmin. 173° 

Ala.—Walton v. Atkinson, 165 Ala. 
644, 51 S 826; Long v. Slade, 121 Ala. 
267, 26 S 31; Goldthwaite v. Janney, 
102 Ala. 431, 15 S 560, 48 AmSR 56, 
28 LRA 161. 

Cal.—Golden State, etc., Iron- 
Works v. Davidson, 73 Cal. 389, 15 P 


~{11,—Reeves v. Ayers, 38 Ill. 418. 
Burgess, 122 Ind. 


Ind.—Walling v. 
299, 22 NE 419, 23 NE 1076, 7 LRA 


481; Meridian Nat. Bank vy. Brandt, 
51 Ind, 56. 

Ky.—Flanagan v. Shuck, 82 Ky. 
617; Bryant v. Hunter, 6 Bush 75; 
Galbraith v. Gedge, 16 B. Mon. 631; 
Divine v. Mitchum, 4 B. Mon. 488, 41 
AmD 241. 

La.—Calder v. Creditors, 47. La. 
Ann. 346, 16 S 852. 

Me ‘rooker v. Crooker, 46 Me. 
250; Blake v. Nutter, 19 Me. 16. 


PARTNERSHIP 


[$§ 406-407 


tions;!® and therefore, in accordance with the rule 


of priority in favor of firm creditors,*® real estate 


ficient.?? 


ownership.?° 


Firm 


Mich.—Childs v. Pellett, 102 Mich. 
558, 61 NW 54. 

N. H.—Foster v. Sargent, 72 N. H. 
170255 A423: 

N. J.—Uhler v. Semple, 20 N. J. Eq. 
288; Metropolis Nat. Bank Vs 
Sprague, 20 N. J. Ea. 13 [rev on other 
erounds 21 N. WY BE. *5307. 

N. 


Y.—Greenwood v. Marvin, 111 
INE oY, 423509 UNE 2/28 Buchan v. 
Sumner, 3 Barby ich. ios, 47 AmD 


305 note; Delmonico vy. Guillaume, 2 
Sandf. Ch. 366. 

N. C.—Donaldson v. State Bank, 16 
N. C. 103, 18 AmD 577. 
Rr Ne v. Trumbull, 

Tenn.—Lane v. Jones, 9 Lea 627. 

Ont.—McGregor v. McGregor, 2 
OntWR_ 96. 

[a] This is a rule of equity, and 
not of law, and cannot avail a firm 
creditor in an action at law, where 
the equitable right is not set up. 
Golden State, etce., Iron-Works Vv. 
Davidson, 73 Cal. 389, 15 P 20; Blake 
v. Nutter, 19 Me. 16. 

[b] So long as the partnership 
affairs remain unsettled the real es- 
tate of a partnership, like other as- 
sets, is equitably pledged to its cred- 
itors and liable to be absorbed and 
disposed of in the process of liqui- 
dating the firm debts and satisfying 
the claims of the respective partners 
as against each other. Greenwood v. 
Marvin, 111 N. Y. 423, 19 NE 228. 


Wright 


22. Walling v. Burgess, 122 Ind. 
aoe 22 NE 419, 23 NE 1076, 7 LRA 

Me 

23.2. SUS: — Hoxie ave  Carr.. 12). hY 


Cas. No. 6,802, 1 Sumn. 173. 
Ala.—Walton v. Atkinson, 165 Ala. 


644, 51 S 826. 
aige, 71 Iowa 318, 
32 NW 360, 60 AmR 799. 
og Me-—Crooker v. Crooker, 46 Me. 
50: 
Mich.—Childs v. Pellett, 102 Mich. 
558. 61 NW 54. 


N. J.—Uhler v. Semple, 20 N. J. 
Haq. 288. : 
bats Y.—Hiscock v. Phelps, 49-N. Y. 
Oh.—Page ve. Thomas, 43. ‘Oh "St; 


38, 1 NE 79, 54 AmR 788. 

{a] Undivided interests.—Where 
each partner holds in his individual 
name an undivided interest in land, 
which is held for the benefit of the 
firm, and used for firm purposes, it is 
subject to firm debts. Childs v. Pel- 
lett, 102 Mich. 558, 61 NW 54. 

24. U. S.— Shanks v. Klein, 104 U. 
Syaus, 26a. eds 635. 

Ala.—Walton v. Atkinson, 165 Ala. 
644, 51 S 826; Goldthwaite v. Janney, 
102 Ala. 431, 15 S 560, 48 AmSR 56, 
28 LRA 161. 


Jl].— Reeves v. Ayers, 38 Ill. 418. 
iene Gordon v. Kennedy, 36 Iowa 


N. J.—Standish v. Babcock, 52 N. 
J. Hq. 628, 29 A 327, 30 LRA 604. 


Property in name of partner. 
where the land is purchased with partnership funds 
for partnership purposes, although the title thereto 
is taken in the individual names of the partners,?* 
or in the name of one partner only,”* 
against the claims of a bona fide purchaser or en- 
cumbrancer for value, without notice of the firm 
So, also, realty contributed to the 
capital of the firm constitutes firm property for the 
payment of firm debts, although the tegal title there- 
to remains in the name of the partrfer.?° 
improvements 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


purchased and held as partnership property as a 
general rule is subject in equity to firm debts in 
preference to the claims of the individual partners or 
their creditors,?! when the personalty proves insuf- 


This rule applies 


except as 


on partner’s property. 


N. Y.—Greenwood v. Marvin, 111 N. 
Y. 423, 19 NE 228; Simpson vy. Simp- 
son, 41 App. Div. 451, 58 NYS 882. 
320 —Marvin v. Trumbull, Wright 

Pa.—North Pennsylvania Coal Co.’s 
App., 45 Pa. 181, 84 AmD 487. 

Tenn.—Alabama Marble, etce., Ca. 
MG Chattanooga Marble, etc., Cov, ¢Ch: 


‘A.) 37 SW 1003; Wells v. Stratton, ak 
Tenn ach AL 328. 
[a] Tllustration.—Where a _ part- 


nership unlawfully carries on busi- 
ness under a corporate name to evade 
personal responsibility and the firm 
property is in the name of one part- 
ner, equity regards this property as 
that of the partners and gives neither 
of them any advantage over creditors 
of the firm from any consideration as 
to the particular manner in which the 
title is held. Hill v. Beach, 12 N. J. 
Bq. 31. 

_[b] Rule applied.—The equitable 
lien of a partner on firm property 
will support a suit against a judg- 
ment creditor of another partner to 
have land standing in the name of 
the judgment debtor declared to be 
firm assets. Standish v. Babcock, 52 
N. J. Eq. 628, 29 A 327. 

25. Hoxie -v. Carr, 12 F. Cas. No. 
6,802, 1 Sumn. 173; Reeves v. Ayers, 
38 Ill. 418; Mullins v. Buskirk, 12 Ky. 
Op. 413; Page v. Thomas, 43 Oh. St. 
38, 1 NE 79, 54 AmR 788. 

[a] If they have no notice that it 
was partnership property, they are 
exonerated to the extent of the pur- 
chase money already paid by them; 
and, so far as the purchase money 
has not been paid, that is a substi- 
tuted fund, chargeable in their hands 
with the same burdens as the real 
estate. Hoxie v. Carr, 12 H. Gas. No. 
6,802, 1 Sumn. 173. 

[b] Mortgagee.—(1) Where the 
legal title to lands which really be- 
long to the firm is in one of the part- 
ners only, a mortgage, executed by 
the one holding the legal title to se- 
eure his individual debt to one who 
has no notice of the equitable rights 
of the other partners, will vest a lien 
in the mortgagee discharged of any 
equity in their favor or of the cred- 
itors of the firm. Reeves v. Ayers, 
38 Ill. 418. (2) Effect of mortgage 
of firm property generally see infra 
§§ 429, 430. 

[c] Purchaser with notice.— 
Where purchasers oft'real estate, at 
the time of their purchase, have ac- 
tual or constructive notice that it 
was partnership property, it will be 
chargeable in their hands with the 
payment of the partnership debts, 
even though they have no notice of 
the existence of these partnership 
debts. Hoxie v. Carr, 12 F. Cas. No. 
6,802, 1 Sumn. 173. 

26. Bartelt v. Smith, 145 Wis. 31, 
129 NW 782, AnnCasi912A 1195. 

[a] Telephone line.—Pven if tele- 


—_ 


§§ 407-408] 


Where land, owned by partners in their own names 
and paid for with their own funds, is improved with 
partnership funds for partnership purposes, to the 
extent of such improvements the land is subject in 
equity to the payment of firm ereditors, in preference 
Such equitable interest 
will pass under an assignment made by the copart- 
ners for the benefit of the partnership creditors ;*§ 
and a judgment obtained by a separate creditor 
against the copartner who purchased the real estate 
will not, as against the partnership ereditors, con- 


to individual creditors.?7 


stitute a lien on such interest.?° 


[§ 408] (dd) Waiver or Loss of Right. 
firm ereditor’s right in equity to have firm assets 
applied first to his debts rests upon the partners’ 
equitable lien to have the assets so applied,®° and 
is given to the ereditor for the protection of the 
individual partners, 1t is, in the absence of fraud, 
subject to the will of the individual partners whose 
interests are to be protected through him,*? and un- 
til the assets are placed in the custody of the law 


phone lines constitute realty, if they 
are contributed to the capital of a 
partnership, they become firm prop- 
erty for the purpose of paying firm 
debts and closing out the partner- 
ship, although the legal title thereto 
remains in a_ partner. Bartelt” vy; 
Smith, 145 Wis. 31, 129 NW 782, 
AnnCas1912A 1195. 

27. Kendall v. Rider, 35 Barb. (N. 


Y.) 100; Averill v. Loucks, 6 Barb. 
(Ne hyo) 91'9), 
[a] The partnership creditors 


have a claim, in equity, to have the 
whole value of the improvements ap- 
plied in payment of their debts, in 
preference to the separate creditors 
of the individual partners. Averill v. 
Loucks, 6 Barb. (N. Y.) 19 

28. Averill v. Loucks, supra. 

Assignments for firm creditors in 
general see infra §§ 416-419. 

29. Averill v. Loucks, 6 Barb. (N. 
Xedos 

[a] Thus, if improvements 
made upon such property, with the 
partnership funds, intermediate the 
giving of a judgment by one of the 
partners as a security for future 
responsibilities and the incurring of 
such responsibilities by the judgment 
ecreditor,*the equitable interest of the 
other copartner to be reimbursed his 
share of the partnership funds ap- 
plied to the making of such improve- 
ments is prior in point of time to the 
lien of the judgment, upon the prin- 
ciple that an encumbrance which in- 
tervenes between a judgment and 
further advances takes priority over 
the latter. Averill v. Loucks, 6 Barb. 
GNE Yo) 19). 

380. See supra § 404. 

a1; \Grane, Co.-vi) Diryer,7 9) Cals A. 
290, 98 P 1072; Rumsey-Sikemeier 
Co. v. Aurora Bank, 139 Mo. A. 306, 
123 SW 75. 

32. Sargent v. Blake, 160 Fed. 57, 
Sipe CAL eae CLs ERB AUN Sum 10402, 05) 
AnnCas 58; Poole v. Seney, 66 Iowa 
502, 24 NW 27. And see cases infra 
note 33. / 5, 

33. U. S.—In re Fackelman, 248 
Fed. 565; Sargent v. Blake, 160 Fed. 
57, 87 CCA 213, 17 LRANS 1040, = 
AnnCas SKese Case v. Beauregard, 5 
wae No. 2) 487, 1 Woods 125 [aft 99 
(Be 119, 25 li. ed. Molle 

ey Goldsmith v. Hichold, 94 Ala. 
116, 10 S 80, 33 AmSR 97. 

Ca l.—Crane Co. v. Dryer, 9 Cal. A. 
ASIDE SRS Pe alKO 174 

Til. —John Spry umber! iGo ina 
Chappell, 184 Ill. 539, 56 NE 794 [aff 
sub nom. Royston v. John Spry Lum- 
ber Co.,, 85 Tl, Ave2235) Hoffman: 7 
Schoyer, 143 Il]. 598, 28 NE 823; Far- 
well. v. Cook, 42 Til. Ay 291. [aff 152 
Ill. 239, 37 NE 864, 42 AmSR 237]; 
Williamson ¥. Adams, 16 Ill. A. 564. 

Ind.—Selz v. Mayer, 151 Ind. 422, 
51. NE 485;.% Dunham v. Hanna, 18 
ind. 270. 


are 


PARTNERSHIP 


Since a 
or where the 


Iowa.—Poole v. Seney, 66 Iowa 502, 
24 NW 27; Hawk Eye Woolen Mills 
vy. Conklin, 26 lowa 422° Stout, ~v. 
Fortner, 7 Iowa 183. 

Ky. Power Grocery Co. v. Hinton, 
187 Ky. 171, 218 SW 1013; Couchman 
v. Maupin, 78 TERA By eae} Jones ve Dusk, 
2 Metc. 356. 

Md.—Boyd v. Wolff, 88 Md. 341, 41 
A 897; Holloway v. Turner, 61 Md. 
217) “Ehompson ve Krist, Uap MdaZ4; 
Guyton v. Flack, 7 Md. 398. 

Mass.—Giddings v. Palmer, 107 
Mass. 269. 

Miss.—Schmidlapp  v. 
Miss. 597, 30 AmR 5380. 

Mo.—Wade v. National Bank of 
Commerce, 221 SW 364; Rumsey- 
Sikemeier Co. v. Aurora Bank, 139 
Mo. A. 306, 123 SW 75. 

N. J.—Linford v. Linford, 28 N. J. 
1D ute 

C.—Thornton v. Lambeth, 103 
N. NS 86, 9 SH 432. 

Oh. —Sigler v. Knox County Bank, 
8 Oh. St. 511%" Miller’y, Hstill, 5 Oh. 
St, 50c, 067 "Amb 30525) McGregor! v. 
Ellis, 2 Disn. 286, 13 Oh. Dec. (Re- 
print) 175s Citizens “Nate, Bank —v. 
Wehrley 13eOhy Cir” Ct. /535,, 9° Oh: 


114 Pa. 353, 
7 m “937, 60 ane $663 Backus v. Mur- 
phy, 39 Pa. 397, 80 AmD 5314 Cope’s 
App., 39 Pa. 284; Coover’s App., 29 
Pa. 9, 70 AmD 149; Larzelere v. Tiel, 
3 Pa. Super. 109. 

Tex.—Wiggins v.. Blackshear, 86 
Tex. 665, 26 SW 939; Watson v. Mc- 
Kinnon, 73) Dex, 210; 1 SW. 197: Luck 
v. Hopkins, (Civ. A.) 54 SW 429. 

Vt.—Rice v. Barnard, 20 Vt. 479, 
50 AmD 54. 

Va. i 
8 SE 835. 

a Se aks p. Grazebrook, 2 Deac. & 


Currie, 55 


Va. 721, 


[a] Tllustrations.—(1) A waiver 
by the partners of their right by an 
agreement to apply the assets rata- 
bly to the payment of all debts de- 
feats the right of the creditors to 
preference against the firm property 
in the absence of fraud. Wade v. 
National Bank of Commerce, (Mo.) 
221 SW 364. (2) Where, upon disso- 
lution, the partners divide the prop- 
erty between them, and then mort- 
gage it severally to secure their in- 
dividual debts, the firm creditors 
have no ground for complaint. Poole 
v. Seney, 66 Iowa 502, 24 NW 27. 

[b] Mutual act.—Where the part- 
ners’ “right has been waived or part- 
ed with by the joint, mutual act of 
the members of a partnership, cred- 
itors of such partnership no longer 
have a right to the enforcement of 
their demands out of such partner- 
ship property as is affected by such 
waiver.” Crane Co. v. Dryer, 9 Cal. 
Are 2905-2916. 98 LOT2: 

34. Poole v. Seney, 66 Iowa 502, 
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for administration and distribution each partner has 
power at any time to release or waive this right;*? 
and it follows therefore that, in the absence of fraud, 
a firm ereditor cannot assert such right if the part- 
ners, for any reason or by any means, have waived 
or destroyed their equitable len.** 
absence of fraud, each partner’s lien is waived or 
lost, and firm creditors lose their right to priority 
of payment out of firm assets, by a dissolution of the 
firm and division of the assets between the partners 
themselves,** or where the interest of each partner 
in the firm property is sold by the partner himself,*°® 
unless the lien is expressly reserved in the sal 
several interests of the partners are 
sold on execution against them respectively.** So, 
also, such waiver or destruction is ordinarily effected 
by a bona fide sale or other disposition of the firm 
property to third persons, or to one or more of the 
partners, if such transfer is made by a solvent part- 
nership,?® or, if made by an insolvent firm, is made 


Thus, in the 


ese 


24 NW 27; Giddings v. Palmer, 107 
uae? 269; Holmes v. Hawes, 43 N. 


35. Reese v. Bradford, 13 Ala. 
837; Jones v. Fletcher, 42 Ark. 422; 
Stahl v. Osmers, 31 Or. 199, 49 P 958; 
Coover’s App., 29 Pa: 9, 70° Amp 149. 

[a] Where each partner sells his 
interest severally to the same person, 
and neither partner remains in pos- 
session of the property, it is held 
that the equities of the partners are 
gone, and that the derivative right 
of firm creditors to have the firm 
property applied to firm debts has 
nothing to rest upon, and the pur- 
chaser can hold the property free 
from their claims. McNutt v. Stray- 
horn, 39 Pa. 269; Baker’s App., 21 
Pa. 76, 59 AmD 752; Doner v. Stauf- 
ee i Penry& W. Cea.) 198,921 Amb: 

36. Buck Stove Co. v. Johnson, 7 
Lea (Tenn.) 282; Rogers v. Nichols, 
20 Tex, 719. 

[a] Tllustrations.—(1) Where the 
selling partner stipulates that he 
shall retain a lien upon the partner- 
ship property to secure the payment 
of the partnership debts, and the 
agreement is duly recorded, or the 
separate creditor has actual notice, 
the lien and remedy therein remain 
the same as where there is a dissolu- 
tion without sale. Rogers v. Nichols, 
20 Tex. 719. (2) Where one partner, 
on dissolution, sells his interest in 
the firm assets to the other, who 
agrees to pay the firm debts, the sell- 
ing partner retaining a lien on the 
firm assets as indemnity against loss, 
on the insolvency of both partners, 
the firm creditors will be substituted 
to the partner’s lien. Buck Stove Co. 
v. Johnson, 7 Lea (Tenn.) 282. 

37. Jones v. Fletcher, 42 Ark, 422: 
Saunders v. Reilly, 105 N. Y. 12, 12 
NE 170, 59 AmR 472; Coover’s App., 
CARN edE 9, 70 AmD 149. 

[a] Thus, where partnership 
property has been levied upon and 
sold on execution, issued upon a judg- 
ment recovered against all the mem- 
bers of the partnership upon a joint 
obligation incurred outside of the 
business of the firm, no rights, legal 
or equitable, are left in any of the 
members of the firm in the property, 
and firm creditors cannot enforce 
any claims against it. Saunders v. 
IU by ROY ANG es IE ale) NB WD. SS) 
AmR 472. 

38. U. S.—Austin v. Seligman, 18 
Med 519) 2 Blateht. 506; 66 HowPr 
(CONE AN'O) 87. 

Ala.—Remington v. 
Ae. 58, L125 333 Knox sy. Parker) 
167 Ala. 647, 52 S 488; Teague v. 
Lindsey, 106 Ala. 266, 17 S 588. 

Kan.—Woodmansie v. Holcomb, 34 
Keane, Oa 

Minn. Thor pe v. Pennock Mercan- 
tile Co., 99 Minn. 22, 108 NW 940, 9 


Pilcher, S216 
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in good faith and for full value.*® 


ship ereditors.*? 
Time of waiver. 


AnnCas 229. 
Nebr.—Werner v. 
576, 74 NW 833. 
N. Y.—Nordlinger v. Anderson, 123 
"N. Y. 544, 25 NE 992. 


Tler, 54 Nebr. 


Tenn.—Bristol Bank, etc, Co. v. 
Jonesboro Banking Trust Co., 101 
Tenn. 545, 48 SW 228. 

Tex.—De Caussey v. Bailey, 57 


Tex. 665. 

[al Except in cases of insolvency 
or administration, a creditor at large 
of a firm has no lien on firm assets 
which have been transferred to a 
purchaser... Austin v. Seligman, 18 
Fed. 519. 21 Blatchf. 506, 66 HowPr 
CNS coin 

[b1 Where the partners make an 
absolute sale of the property, they 
thereby cut off all lien of partner- 
shin creditors. Hawk Eye Woolen 
Mills v. Conklin, 26 Towa 422. 

39. U. S—In re Baker. 224 Fed. 
611; Warner v. Grafton Woodwork- 
ine Co., 210 Fed. 12; 126 CCA 592. 

Mass.—Howe v. Lawrence, 9 Cush. 
553,57 AmD 68. 

Nebr.—Richards 44 
Nebr. 38, 62 NW 304. 

N. Y.—-Peyser WV eNMIVerse lsd NE oy. 
599, 32 NE 699; Bernheimer v. Rinds- 
kopf, TaCmNG oYe 428, 22 NE 1074, 15 
AmSR 414; Consaulus v. McConihie, 
ONS Soh Late. 119) Nigava1 652 sme, 
23 NE 1150 mem]. : 

Oh.—Citizens Nat. Bank v. Wehrle, 
Tao Cir: Ct 5ooteo LOnyw Cin Dec: 
330. 

40. Carver Gin, etc., Co. v. Ban- 
non, 85 Tenn. 712, 4 SW 831, 4 AmSR 
803. 

Mortgage or assignment by fitm for 
individual debts generally see infra 
§§ 431-437. 

41. Carver Gin, etc., Co. v. Ban- 
non, 85 Tenn. 712, 4 SW 831, 4 AmSR 
803 

Ao). U. Sin) xe. Sauthoff) 421) H. 
Cas. No. 12,380, 8 Biss. 35. 

Ala. —Thames Vv. Schloss, 120 Ala. 
470, 24 S 835. 

Ark.—Bartlett v. Meyer-Schmidt 
Grocer Co., 65 Ark. 290, 45 SW 1063. 

Md.—Franklin Sugar Refining Co. 
v. Henderson, 86 Ma. 452,.38 A 991, 
63 AmSR 524. 

Minn.—Thorpe v. Pennock Mercan- 
tile Co., 99 Minn. 22, 108 NW 940, 9 
AnnCas 229. 

Miss.—Mechanics’ Sav. Bank v. 
Fargason, 79 Miss. 64, 29 S 791; Jack- 
son Bank v. Durfey, 72 Miss. 971, 18 
S 456, 48 AmSR 596, "31 LRA 470. 

Mo.—Wade _v. National Bank of 
Commerce, 221 SW 364; Rock Island 
1k Co. v. Sloan, 83 Mo. A. 438. 

. J.— Bannister v. Miller, 54 N. J. 
oa "121, 382 A 1066 [aff 54 N. J. Eq. 
701 mem,-37 A 1117 mem]. 

N. M.—In re Spitz, 8 N. M. 622, 45 
P 1122, 34 LRA 604. 

Ang. Ex p. Mayou, 4 De G. J. & 
S. 664, 69 EngCh 508, 46 Reprint 1076. 

“Dhe decided weight of authority 
is that, while the right of firm credi- 
tors to go against the firm property 

. . is a derivative right, and rests 
on the right of the members of the 


Leveille, 


Vv. 


A partner cannot waive this 


It has been held 
that a joint conveyance by partners of their part- 
nership property in trust to secure their individ- 
ual debts operates to defeat their own len or equity 
thereon, and, a fortiori, that of the firm creditors,* 

and gives priority of satisfaction out of the assets 
conveyed to the individual creditors.** 
ever, will generally secure firm creditors against a 
collusive waiver or destruction of the partners’ len 
by a fraudulent or voluntary conveyance,*? the 
ground for equitable relief, in such cases, being that 
the lien of the partners, which results from their 
reciprocal rights to have the firm property applied 
to firm debts, is a property right of the partner- 
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In General. 


Equity, how- 


pose.°° 


[§§ 408-409 


right after an action has been brought by firm cred- 
itors to have firm assets applied to firm debts.** 

[§ 409] c. Rights of Individual Creditors**>—(1) 
Subject to the rules heretofore con- 
sidered as to marshaling firm assets,*® and as to 
firm creditors having a prior right to payment out 
of firm assets,*? it follows that a ereditor of an in- 
dividual partner is not entitled to share in firm as- 
sets pro rata with firm creditors,*® and, as a general 
rule, has no right or equity to have his debts paid 
out of firm assets as such,*® even though the part- 
nership was originally formed for an illegal pur- 
In the absence of fraud or estoppel in his 
favor,°+ an individual creditor is not entitled to have 


firm assets applied to the payment of his debts to 


firm, and while that right is lost by 
the bona fide waiver of their rights 
by the partners, it is not lawful for 
the members of the firm, in contem- 
plation of insolvency, to divert the 
firm property and apply it to the pay- 
ment of the debts of the individual 
members, or to convert the joint es- 
tate into estates in severalty, to pre- 
vent its being subjected by firm credi- 
tors. Jackson Bank v. Durfey, 72 
Miss. 971, 978, 18,8 466, 48 AmSR 596, 
31 LRA 470 

[a] A transfer by one partner of 
all his interest in the firm to his 
partner, when the firm is insolvent, is 
fraudulent as against firm creditors, 
because it destroys their preference 
in the distribution of firm assets. 
Franklin Sugar Refining Co. v. Hen- 
geek 86 Md. 452, 38 A 991, 68 AmSR 
524 \ 


43. Jackson Bank vy. Durfey, 72 
Miss. 971, 18 S 456, 48 AmSR 596, 31 
LRA 470; Bannister v. Miller, 54 
N. J. Eq. 121, 32 A 1066 [aff 54 N. J. 


Eq. 701 mem, 37 A 1117 mem]; Bul- 
ger ov. Rosa, \119. N. Y. 459, 24 NE 
85385, Lillinghast v. (Champlin; 4) R: 


I. 173, 67 AmD 510. 
44, ach eneoM v. Allen, 85 Va. 723, 
oo. 


45. Cross references: 

Execution against firm property for 

iadtgned debt see infra §§ 563— 
Mortgage or assignment by firm for 

pividuad debts see infra §§ 431- 
Power to use firm assets for individ- 

ual debts see supra §§ 3387, 338.- 

46. See supra §§ 396-400. 

47. See supra §§ 405-408. 

48. Second Nat. Bank v. Yankou, 
55 App. (D. C.) 452, 4 BF. (2d) 445; 
Reily v. Creditors, 45 BO pag at a 470, 
12 S 519; Hemm v. Juede, 153 Mo. AL 
259, 133 Sw 620; Rodgers v. Meranda, 
7 Oh. St. 179. 

[a] Illustration.—Where a credi- 
tor of one, engaged in business, on 
the sale of a half interest of such 
business and formation of a partner- 
ship, continues to treat his debt as a 
debt of the individual partner, and 
secures a chattel lien on the undivid- 
ed interest of his debtor in the part- 
nership business, the debt remains an 
individual debt, not entitled to share 
pro rata with partnership debts in the 
proceeds of a receiver’s sale of the 
business. Second Nat. Bank y. Yan- 
pou 55 App.) GD. €C.) 452, 4 BY (2a) 

o- 

49. La.—Toelke v..Toelke, 153 La. 
697, 96 S 586; Levy v. Cowan, 27 La. 
Ann. 556; Carvin v. Bates, 10 La. 
Ann. 756. 

N. J.—Scoville Mfg. Co. v. Lindsey, 
(Che 4A 98. 

Y.—Jacobs v. Maryland Casual- 
ty ahs 198 App. Div. 470, 191 NYS 
692 [aff 234 N. Y. 622 mem, 138 NE 
472 mem]. 

Or.—Ryckman v. Manerud, 68 Or. 
350, 186 P 826, AnnCas1915C 522. 

Tex.—Amarillo First Nat. Bank vy. 
Rush, (Civ. A.) 227 SW 3878 [mod on 


the prejudice of firm ereditors,°? nah though the 


vee grounds (oom A.) 246 SW 
50. Patty v. Sherman City Bank, 
15 Tex. Civ. A. 475, 41 SW 173. 


Aiesh OS Ses v. Toelke, 153 La. 697, 
[a] Acts not constituting estoppel. 


—When a partnership is carried on 
in the name of one of the partners, 
and he does not hold himself out to 
the world as sole owner of the busi- 
ness, there is no estoppel in favor of 
his individual creditor entitling him 
to subject the partnership property to 
payment of his debt. Toelke v. Toel- 
ke, 153 La. 697, 96 S536, 

Estoppel as to firm or partners: 
eenereny, see supra §§ 370-372. 

Soe Wishes S. v. Hack, 8 Pet. 271, 
Ames, 37 Fed.. 


ok ed. 941; Ames vy. 

Ala.—Luverne Bank vy. Alabama 
pane, ete WOO. 42 Alaa 68 Seed lige 

Iowa.—Midland Nat. Bank v. Doug- 
las, 199 Iowa 1190, 203 «NW 44. 

Ky. —Hllis v. Johnson, 4 KyL 991, 12 
Ky. Op.63: 

La.—Toelke v. Toelke, 153 La. 697, 
96 S 5386; Reily v. Creditors, 45 La. 
Ann. 470, 12 S 519; Carter v. -Gallo- 
way, 36 La. Ann. 473; 
Ruhlman, 22 La. Ann. 

Mo.—Blake v. St. Louis Third Nat. 
Bank, 219 Mo. 644, 118 SW 641. 

Nebr. —Bullock v. Power-Heafey 
reel Co., 98 Nebr. 221, 152 NW 392. 

Y.— Everett v. Schepmoes, 6. 
Hun 479; Rogers v. Landers, 128 
Mise. 208, 218 NYS 98. 

Or.—Ball v. Danton, 64 Or. 184, 129 
P 1032; Caldwell Banking, ete: Co: 
y, Porter, b2) Or, 3185 95-a2 4; 97 

Tenn.—Howell v. Howell, 142 Tenn.. 
31, 215 SW 278. 

Tex.—Moore Oc Co. v. McCan, 
(Civ. A.) 169 SW 191. 

Vt.—Willis v. Freeman, 35 Vt. 44,. 
82 AmD 619. 

{a] Illustration.—A partner in a 
firm owing plaintiff a balance for 
goods sold and which turns over its: 
stock of goods, accounts, ete., to. 
plaintiff to be applied generally to the 
payment of its debts, has no right to 


Christen v. 


i 


direct, nor has plaintiff the right to- 


make, the application of his half in- 


terest in the firm to the payment of’ 


his individual debt, to the exclusion 
of the firm’s creditors. Moore Gro- 


cery Co. v. McCan, (Tex. Civ. A.) 169- 


SW 191. 

[b] Particular property.—A credi- 
tor of one partner cannot take the 
interest of such partner in any ar- 
ticle of the partnership property un- 
less enough is left to satisfy the 
creditors of the firm. Willis v. Free- 
man, 35 Vt. 44, 82 AmD 619. 

[c] The United States as a credi- 
tor of an individual partner is not 
entitled to take firm assets to pay 
such debt, to the prejudice of firm 
creditors. U. S. v. Hack, 8 Pet. (UW. 
S)c2T1 Sy ea FO 4ies Uk Sv. Duncan, 
25 F. Cas. No. 15, 003, 4 McLean 607, 
12 28% Ua Sey: Evans, 25 F. Cas. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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other partners acquiesce therein;>* 
assets be so applied to the detriment of other part- 
Such an application of firm assets, however, 
may be made with the consent of the other partners, 
if it can be made without impairing the rights of 


ners.°* 


partnership ereditors.°* 
Creditor of ostensible partner. 


No. 15,062, Crabbe 60; U.S. v. Bau- 
los, 5 Mart. N..S. (La.) 567. 
Power to apply firm assets to indi- 
“vidual debts see supra §§ 337, 338. 
53. Carter v. Galloway, 36 La. 


Bllis v. Johnson, 4 KyL 991, 12 
Kay Ope 163: 

55. Luverne Bank v. Alabama 
Bank, etc., Co., 217 Ala. 635, 117 S 219; 
Redfield v. Wells, 31 Ida. 415, 173 P 
640; Caldwell Banking, ete., Co. v. 
Porter, 52’ Or: 318, 95 Pl, 97 P 541. 

[a] Bule applied.—Where a bank 
receives deposits from a firm, and it 
charges against the firm account the 
notes of partners, although it knows 
that the notes are the individual ob- 
ligations of the partners, the act of 
the bank is prima facie invalid 
as against the partnership and its 
ereditors, and the burden of proof is 
on it to show that it made such 
charge with the assent, express or 
implied, of all the partners. Cald- 
weil Banking, etc., Co. v. Porter, 52 
Ory ois “Oo Pe lot bP. bai: 

Payment of individual debts gen- 
erally see supra §§ 337, 338 

56. Estoppel by holding “out as 
partner see supra § 370. 


57. Glenn v. Gill, 2 Md. 1. 
58. Glenn vy. Gill, supra. 
59. Execution against partner’ s 


interest for individual debt see infra 
§§ 563-566. 

60. Reily v. Creditors, 45 La. Ann. 
470, 12 S 519. And see cases infra 
note 62. 

See infra § 854. 

U. S.—U. S. v. Hack, 8 Pet. 271, 
8 L. ed. 941; In re Stringer, 244 Fed. 
629; New York Commercial Co. v. 
Francis, 101 Fed. 16, 41 CCA 167; 
New York Commercial Co. v. Francis, 
96 Fed. 266 [mod on other grounds 
Mile hed. 10; 4 COAPNG TS. Us Sia v. 
Duncan, 25 F. Cas. No. 15,0038, 4 Mc- 
eane 607,-L2 Ti. 523. 

Ark.—Lewis v. Buford, 93 Ark. 57, 
124 SW 244; Dixie Cotton Oil Co. 
v. Morris, 79 Ark. 113, 94 SW 933; 
Harris v. Phillips, 49 Ark. 58, 4 SW 
196. 

Colo.—Livermore y. Truesdell, 9 
Colo. A. 332, 48 P 276. 

Conn.—Witter v. Richards, 10 
Conn. 37; Brewster v. Hammet, 4 
Conn. 540. 

Ga.—Haines v. Millers, 61 Ga. 344. 

Tll—McGillis v. Hogan, 190 Ill. 
176, 60 NE 91 [aff 85 Ill. A. 194]; 
Hurlbut v. Johnson, 74 Ill. 64; Pahl- 
man v. Graves, 26 Ill. 405; Ladd v. 
Griswold, 9 Ill. 25, 46 AmD 443; 


v. Arnstein, 73 Ill. A. 215; Campbell 
v. McGuire, 58 Ill. A. 37. 
Ind.—Johnson v. Shirley, 152 Ind. 
458, 538 NE 459. 
Iowa.—Van Zuuk v. Pothoven, 132 
Iowa 19, 109 NW_ 288. 
Kan.—-Horton First Nat. Bank v. 
Schuetz, 103 Kan. 229, 173 P 278. 


: 3 Bush 
472; Wintersmith v. Pointer, 2 Metc. 
457; Simrall v. O’Bannons, 7 B. Mon. 
608; Holmes v. Miller, 41 SW 432, 19 


KyL 660. 

La.—Toelke v. Toelke, 153 La. 697, 
96 S 536; Reily v. Creditors, 45 La. 
Ann. 470, 12 S 519; Marston v. Dew- 
berry, 21 La. Ann. 518; Pittman v. 
Robicheau, 14 La. Ann. 108; Ten- 
nessee Bank v. McKeage, 11 Rob. 
130. 

Md.—McGulloh v. Dashiell, 1 Harr. 
& G. 96, 18 AmD 271; Ridgely v. Ca- 


A person who is 
not a partner, but who, by being held out as such, 
has become liable as a partner,°® does not thereby 
acquire any of the rights of a partner;>7 and there- 
fore as he has no equity or lien on the firm assets 
his individual ereditors can have none.®8 


Low |} 
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nor can such 
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[§ 410] (2) As to Partner’s Share or Interest.*° 
The rights of the creditor of an individual partner 
in firm assets are confined to the share or interest of 
his debtor in such assets,®°® and since a partner’s 
share thereof can be ascertained only after the firm 


debts have been paid,*! an individual creditor is enti- 


partner’s 


rey. {Hare Go Moy LOTS ? 
Mass.—Lord v. Baldwin, 6 Pick. 
348. 
Mich.—Kunze v. Cox, 113 Mich. 


546, 71 NW 864, 67 AmSR 480. 
Miss.—Atwood _ vy. Meredith, 
Miss. 635. 
Mo.—Mansur-Tebbetts Impl. Co. v. 
Ritchie, 159 Mo. 213, 60 SW 87; Har- 
gadine- McKittrick Dry Goods Co. Vv. 
poppington, 105 Mo. A. 655, 78 SW 
1049; A. G. Edwards, etc., Brokerage 
Co. v. Rosenheim, 74 Mo. A. 621 
Dieckmann vy. St. Louis, 9 Mo. A. 9. 
Mont.—Porter v. Hartley, 67 Mont. 
244, 216 P 344; Rockefeller v. Dellin- 
ger, 22 Mont. 418, 56 P 822, 74 AmMSR 
6138. 
N. H.—Tappan v. Blaisdell, 5 N. H. 


490. 
J.—Scoville Mfg. Co. v. Lindsey, 

(chy 4 A 98; Standish v. Babcock,, 

N. J. Eq. 628, 29 A 327 [rev on 
peihee grounds 53 Neel Eq. 376, 33 
A 385, 51 AmSR 633, 30 LRA 604]; 
Balls vie Beach, 125 IN. J. Bq. 31; 

N. Y.—Peyser v. Myers, 135 N. Y. 
599, 32 NE 699; Saunders v. Reilly, 
105 N. Y. oe ig NE 170, 59 AmR 472; 
Oswego Second Nat. Bank v. Burt, 
93.N. Y..233. [mod 26 Hun 672 mem]; 
Jacobs v. Maryland Casualty Co., 
198 App. Div. 470, 191 NYS 692 [aff 
234 N. Y. 622 mem, 138 NE 472 mem]; 
United Nat. Bank v. Weatherby, 70 
App.. Div. 279, 75 NYS 3; Lovins v. 
Laub, 85 Mise. 886, 147 NYS 304; 
Drexel v. Pease, 13 NYS 774 [aff 
129 N. Y. 96, 29 NE 241]; Buchan v. 
Sumner, 2 Barb. Ch. 165, 47 AmD 305 
uote: Robbins v. Cooper, 6 Johns. Ch. 
86. 

N. C.—Daniel vy. Crowell, 125 N. 
C. 519, 34 SE 684. 
Pee ates v. Meranda, 7 Oh. St. 


Or.—Ryckman v. Manerud, 68 Or. 


37 


350, 1386 P 826, AnnCas1915C 522; 
Ball v. Danton, 64 Or. 184, 129 P 
ee: rath tig ea v. Smith, 37 Or. 222); 
je 


Pa.—Lucas v. Laws, 27 Pa. 211. 

S. C.—Calhoun v. Greenwood Bank, 
42 8S. C. 357, 20 SH 153; Fleming v. 
Billings, 30 S. C. Eq. 149. 

Tenn.—Howell v. Howell, 142 Tenn. 
31, 215 SW 278; Wright v. Market 
Bank, (Ch. A.) 60 SW 623. 

Tex.—Holder v. Shelby, (Civ. A.) 
118 SW _ 590. 

Vt.—Willis v. Freeman, 85 Vt. 44, 
82 AmD 619. 

a. Ley Wes 
479, 25 SH 535. 

W. Va.—Lewis v. Crane, 50 W. Va. 
239, 40 SE 347; Kenneweg v. Schil- 
ansky, 45 W. Va. 521, 31 SE 949. 

Wis.—Rommerdahl yv. Jackson, 102 
Wis. 444, 78 NW 742; Garlick v. Kar- 
ger, 97 Wis. 156, 72 NW 2238. 
os S.—Irvine v. Hervey, 5 EastLR 

Ont.—Codville Georgeson Co. y. 
Smart, 15 Ont. L. 357, 10 OntWR 466; 
Wilson v. Vogt, 24-U. C. Q. B. 635. 

Newfoundl.—In re Martin, 9 New- 
foundl. 357. 

' [a] Stands in place of debtor 
partner.—The separate creditor of-a 
member of a firm stands, as to his 
debtor’s interest in the firm property, 
in the place and stead of his debtor, 
and can take nothing which his debt- 
or could not take. Standish v. Bab- 
cock, 52 N. J. Hq. 628, 29 A 327 [rev 
on other grounds 53 N. J. Eq. 376, 33 
A 385, 51 AmSR 6338, 30 LRA 604]; 


tled to be paid only out of the debtor partner’s share 
in the surplus which remains after the firm debts 
have been paid,°? and the equities between the part- 
ner and his copartners have been adjusted,®* and the 
share has been ascertained and set apart.®* 
This rule applies, although a partner has assigned his 


Hill v. Beach, 12 N. J. Hq. 31. 

[b] Rule applied.—Where two 
sums of money are paid to one of 
the members of a firm, as township 
clerk, one of which is deposited by 
him in a bank to the credit of the 
firm, but the other is not shown to 
have even been applied to the firm’s 
benefit, and all the money deposited 
to the credit of the firm, which the 
clerk acquired by virtue of his office, 
is subsequently paid out on proper 
claims against the township, neither 
of the sums so received by the clerk 
conStitutes a proper claim on the 
part of the township against the as- 
sets of the firm on dissolution as 
against firm creditors, but they are 
claims against him individually. Van 
Zuuk v. Pothoven, 132 Iowa 19, 109 
NW 288. 

[c] A note of one partner in- 
dorsed by his copartner is not a firm 
debt and cannot be paid out of the 
firm assets before the claims against 
the partnership are satisfied. Matter 
of Hallock, 47 Misc. 571, 96 NYS 105. 

[d] A judgment creditor of a 
partner is not entitled to any of the 
proceeds of judgment in favor of 
the firm, unless there is a balance, 
after firm debts are paid, to the credit 
of defendant partner. Ryckman v. 


Manerud;, 68, Or. 850; .136" PP s2ibs 
AnnCas1915C 522. 
63. Ark. 


Parker v. Wells, 84 Ark. 
2, LOS SIM “Tb, 
Kan.—Horton First Nat. Bank v. 
Schuetz, 103 Kan. 229, 173 P 278. 
La.—Pittman y. Robicheau, 14 La. 
Ann. : 
Mass.—Gay v. Ray, 195 Mass. 8, 80 
Miss.—Atwood v. Meredith, 387 
Miss. 635. 


Ne H.—Tappan v. Blaisdell, 5 N. H. 
ae J.—Hill v. Beach, 12 N. J. Eq. 

N. Y.—Saunders v. Reilly, 105 N. Y. 
12, 12 NE 170, 39 AmR 472; Lovins 
v. Laub, 85 Misc. 336, 147 NYS 304; 
Buchan v. Sumner, 2 Barb. Ch. 165, 
47 AmD 305 note. 

Va.—Hoover v. _Bowers, 146 Va. 84, 
135 SE 698. 
Bee S.—Irvine v. Hervey, 5 EastLR 

Ont.—Clemens v. 
OntWR 342. 

[a] _ Rule applied.—The surplus of 
a fund in the hands of a receiver of 
a firm, one of the partners of which 
is insolvent, the other residing out of 
the jurisdiction, should not be dis- 
tributed to the partners after the firm 
ereditors are paid until the individu- 
al creditors have had an opportunity 
of obtaining a remedy against it. 
pune v. Hervey, CN. 8.) 5 HastLR 


[b] A deceased partner’s separat> 
creditors (1) have priority-over sur- 
viving partners only in his net in- 
terest. Hoover v. Bowers, 146 Va. 
84, 135 SH 698. (2) Death of partner 
and Sunny partners generally see 
infra §§ 606-756. 

64 Lewis v. Buford, 93 Ark. 57, 
124 SW 244. And see cases supra 
note 63. 

[a] Rule applied.—Under a stat- 
utory provision that, upon execu- 
tion being returned that levy was 
made upon property in which the 
debtor was a partner and which was 
claimed by other partners, the execu- 


‘NE 693. 
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920 [47 C.2.]. 
interest as security for his individual creditors.®® 
Under this rule partnership property cannot be sub- 
jected to the payment of individual creditors, where 
it is insufficient to pay partnership creditors,°® 
especially where it appears that the partner has in- 
dividual property.®* 

Copartner’s interest. 
ner cannot subject a copartner’s 
isfaction of their claims.°® 

Joint creditors of partners. It has been held that 
debts contracted jointly by the individuals compos- 
ing a partnership, in any other way than under the 
firm name, are not entitled to share in the final dis- 
tribution of the partnership assets until after the 
discharge of all the partnership obligations.°® But 
on the other hand it has been held that such cred- 
itors are entitled to be put on an equality with the 
creditors of the firm.’° 

A settlement between copartners which determines 
their respective interests in a certain partnership 
fund is conclusive as to the rights of their individ- 
ual creditors to such fund.‘ 

[§ 411] (8) Exceptions to Rule. An exception 
to the rule that individual creditors may be paid out 
of firm assets only after firm creditors have been 
paid’? may arise where an equal or superior equity 
exists in favor of an individual ecreditor,‘* as where 
the capital with which the firm did business was 
furnished by such ereditor to one of the partners ;"* 
and where loans made to an individual partner 
are applied to the payment of firm debts, the lender 
has a right in equity to be subrogated, as against 
the firm assets, to the rights of the partnership ered- 
itors whose debts have been paid with his money.*® 
Individual debts of a partner incurred before he en- 
tered the firm are entitled to payment out of capital 
which was put into the firm by such partner at the 
time it was formed, before the payment of firm 


The creditors of one part- 
interest to the sat- 


tion creditors may, by equitable pro- 


ceedings, subject the debtor’s inter-|a partnership 


PARTNERSHIP . 


assigned assets of the partnership to 76. 
creditor 
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debts.7* But the individual creditors of a partner 
are not entitled to an equal distribution with the 
partnership creditors out of the joint effects, on ac- 
count of an indebtedness of the firm to such part- 
ner, for money loaned by him to the firm,’ unless 
the money loaned was obtained by the firm fraudu- 
lently,7® or advanced by the partner with an improp- 
er design to augment the joint estate by a reduction 
of the separate estate.® 

Real estate. A partner’s interest in lands used 
for partnership purposes may be available to his in- 
dividual ereditors as his separate property,*°® al- 
though the land was acquired with firm funds;%? 
and although the land is in fact partnership prop- 
erty, if it stands in the names of the partners as ten- 
ants in common, it may be taken*as the separato 
property of the grantees by individual creditors, 
who have no knowledge of the firm ownership.*? 
So, also, where the money of a creditor of one of 
the partners contributes alone to the purchase of 
lands belonging to the firm, the claim of such ered- 
itor for reimbursement out of the lands is superior 
to any equity of firm ereditors.*? 

Mingled property. Where property purchased by 


‘“w partner is intermingled with firm property of the 


same kind, and the whole property sold, without 
notice to the purchaser of the part ownership in 
severalty, the partner’s individual creditors cannot, 
as against such purchaser, subject the property to 
their claims.*+ 

[§ 412] d. Rights and Liens of Partners as Cred- 
itors of Firm’°—(1) In General. A partner who 
makes loans or sales to the firm, or advances money 
for it, thereby becomes, to that extent, a creditor 
of the firm, and entitled to reimbursement therefor 
from the firm;%® and although he cannot repay him- 
self out of the firm’s assets, except with the assent 
of his copartners, express or implied,’’ in the ab- 


Hurlbut v. Johnson, 74 Ill. 64; 


who had| Killefer v. McLain, 70 Mich. 508, 38 


est to the satisfaction of the execu- 
tion, a judgment creditor of a part- 
ner can only subject to the payment 
of his claim the balance due such 
partner after the payment of the 
amount due the other partner, result- 
ing from having overdrawn the debt- 
or partner’s share of the partnership 
funds, after such amount had been 
ascertained and set apart. Lewis v. 
Buford, 938 Ark. 57, 124 SW 244., 

65. See infra § 436. 

66. Fuller Electrical Co. v. 
101 N. Y. 674 mem, 5 NE 487. 

67. Fuller Electrical Co. v. 
supra. 

68. Dieckmann v. St. Louis, 9 Mo. 


ee 2: 

Forsyth v. Woods, 11 Wall. 
ww 5) 484, 20 L. ed. 207; Oswego 
Second INEZ. HBzipalle Wa Mesbhe ey ON A 
233 [mod 26 Hun 672 mem]; Turner 
Vv. “Jaycox, 40 N. Y. 470 [aff 40 Barb. 
164]. 

70. Moore Furniture Co. v. 
ing, 71 Ill. A. 666; Laswell v. Bryan, 
9 KyL 149. 

71. Blair v. Harrison, 57 Fed. 257, 
6 CCA 326; Claflin v. Bennett, 51 Fed. 
693 [aff 57 Fed. 257, 6 CCA 326]. 

Conclusiveness of private account- 
ing and settlement generally see in- 
fra §§ 887-891. 


Lewis, 


Lewis, 


72. See supra §§ 409, 410. 
73. Ames v. Ames, 37 Fed. 30; 
Reeves v. Ayers, 38 Ill. 418; Lazow- 


ski v. Petimezas, 217 Ill. A. 11; Mon- 
terey First State Bank v. Vories, 195 
Ky. 96,.242 SW 18. 

{a] Zllustration.—Where a guard- 
jan used his ward’s funds in a part- 
nership business with the knowledge 
of the other partner, and thereafter 


Pruss- 


knowledge at the time of such assign- 
ment and at the time it had extended 
the credit that the ward’s money 
was being so used, and where it did 
not appear that there was any other 
creditor, the partnership property so 
assigned could be subjected to the 
payment of the guardian’s trust debt 
to the ward to the extent of the guard- 
jian’s interest in the partnership be- 
fore the partnership debts are fully 
paid. Monterey First State Bank v. 
Vories, 195 Ky. 96, 242 SW 18. 

[b] Money loaned to purchase in- 
terest.—-One who advances money to 
enable one partner to purchase an in- 
terest of another has no equity su- 
perior to that of partnership cred- 
itors, although the advancement is 
made on the promise of the partner 
to secure him by mortgage, and at a 
time when there are no partnership 
assets. Ames v. Ames, 37 Fed. 30. 

74, Reeves v.- Ayers, 38 Ill 418; 
Lazowski v. Petimezas, 217 Ill. A. 11. 

fa] Rule not applicable—(1) A 
ereditor is not entitled to be favored 
as having advanced capital to the 
firm, where he loaned money to two 
persons constituting a partnership, 
one of whom afterward withdrew, 
and a new partner was admitted, al- 
though the money borrowed was 
used for partnership purposes. Laz- 
owski’ v. Petimezas, 217 Tl... Ac:11. 
(2) Effect of retirement or ‘admis- 
sion of partners generally see infra 
§ 456. 

75. Stringer v. Stevenson, 240 Fed. 
892, 153 CCA 578 [mod 234 Fed. 454]. 

Application of subrogation to part- 
ners generally see Subrogation [387 
Cye 397): 


NW 455. 

tee? Rogers v. Meranda, 7 Oh. St. 
78. Rodgers Ne Meranda, supra. 
79. Rodgers Meranda, supra. 
8a. Johnson Ve verte, 18 Kan. BOE 

National Union Bank v. Mechanics’ 

Nat. Bank, 80 Md. 3871, 30 A 913, 45 

AmSR 350, 27 LRA 476; Parker v. 


Bowles, 57 IN. cH. 49d Pontius! ave 
Walls, 197 Pa. 223, 47 A 203. 
81. Cundey.v. Hall, 208 Pa. 335, 


342, 57 A 761, 1134, 101 AmSR 938; 
Stover v. Stover, 180 Pa. 425, 36 A 
921, 57 AmSR 654. 

Title in partner to realty pur- 
canes with firm funds see supra § 


82. Cooperstown First Nat. Bank 
v. State Sav. Bank, 130 Mich. 332, 89 
NW 941. 

Execution against firm property on 
judgment against partner for in- 
eivaaual debt generally see infra § 

Title to firm realty in name of 
pertnere in general see supra §§ 189, 

Rights of creditors in firm realty 
generally see supra § 197. 

83. Reeves v. Ayers, 38 Ill. 418. 

84. White Mountain Bank v. West, 
46 Me. 15. 

85. Advances and loans by part 
ner to firm generally see supra § 214. 

Lien of partner anaes copartner’s 
share see infra § 8 

86. See supra § bt. 

87. JuutzZ.v. Miller, 102, W. Va. 28, 
135 SE 168, 170,.50 ALR 426 [cit 
Cyels 

Payment of individual debts gener: 
ally see supra § 337. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sence of conflict with other firm ecreditors,** he has 
the right, which in some jurisdictions 1s prescribed 
by statute,S® to have his indebtedness paid out of 
such assets,°° and has a hen thereon for that pur- 


pose.°1 
Advances to copartner. 


rata with other ereditors.®® 


88. Priority of general creditor 
over partner creditor see infra § 413. 


89. See statutory provisions. 
90. Gillespie v. Salmon, 2 Cal. A. 
5084 P30) Capital—hood: Cot v. 


Globe Coal Co., 142 lowa 134, 120 NW 
704, 116 NW 803; In re Perkins, 166 
Mo. A. 170, 180, 148 SW 969 [transf 
sub nom. Whitecloud Milling, ete., Co. 
v. Thomson, 264 Mo. 595, 175 SW 
897, and cit Cyc]; Equitable Trust 
Co, Vv, Central Trust .-Co,; “145° Tenn: 
148, 239 SW 171, 181 [cit Cyc]; Frank 
v. Anderson, 13 Lea (Tenn.) 695. 
And see cases infra note 1. 


91. See infra § 413. 
oie Uhler v. Semple, 20 N. J. Eq. 
heat Zell’s App., 111 Pa. 532, 6 A 

94. Zell’s App., supra. 

95. Brewer v. Johnson, (Ark.) 112 
SW 364. 

96.. Brewer v. Johnson, supra. 

97. In re Perkins, 166 Mo. A. 170, 
180, 148 SW 969 [transf sub bce 
Whitecloud Milling, —<ete., 
Thomson, 264 Mo. B95, 175 sw: 897, 


and cit Cyc]. 


.98. See supra § 412. 
Z 99. See generally Bankruptey § 
ale 
1. U. S.—wWallerstein v. Ervin, 
a2 Med tz e500. CCA VLI9" [aft, 1:09 
Keds 035): Cory. v..Clark, 6 F.. Cas. 
INOwia 200s aN, die ly oe. eos 
Ala.—Lacey v. Cowan, 162 Ala. 


546, 50 S 281; Goldthwaite v. Jan- 
ney, 102 Ala. 431, 15 S 560, 48 AmSR 
56, 28 LRA 162; Coster v. Georgia 
Bank, 24 Ala. 37. 

Ark.—Brewer v. Johnson, 112 SW 
364. 

Colo.—Miller vy. Electrical Supply, 


ete., Co., 46 Colo. 221, 103 P 290. 
Ky.—Cain v. Hubble, 184 Ky. 38, 
211 SW 413, 6 ALR 146; Wilkerson 


v. Tichenor, 62 SW 870, 23 KyL 244; 
Simrall v. O’Bannons, 7 B. Mon. 608. 
Md.—Pott v. Schmucker, 84 Md. 
35, 86 A 592, 57 AmSR 415, 35 LRA 
392, 7, Starr Vv. Dugan, 22- Md. 58: 
Conkling v. Washington Univ., 2 Ma. 
Ch. 497. 
Mass.—Johnson vy. Ames, 11 Pick. 
Q 


Mo.—In re Perkins, 166 Mo. A. 170, 


180, 148 SW 969 [transf sub nom. 
Whitecloud Milling, ete, Co. v. 
Thomson, 264 Mo. 595, 175 SW _ 897, 


and cit Cyc]; Ross v. Carson, 32 Mo. 
AY 148 


‘Nebr.—Roop v. Herron, 15 Nebr. 
73, 17. NW 853. 
J.—Lawson v. Dunn, 66 N. J. 


N. 
Hq. 90, 57 Ax415; Edison Electric Il- 
lum. Co. v. ‘De Mott, 51 N. J. Eq. 16, 
2) A 952; Uhler v. Semple, 20 N. J. 


¢ 


One partner ordinarily 
has no len upon partnership effects for money ad- 
vanced or loaned to another individual partner. 
Where, however, the partnership agreement provides 
for the payment of certain enumerated debts owed 
by one of the partners, including a debt due to the 
other partner, upon dissolution, the creditor partner 
is entitled merely to share pro rata with such other 
creditors,®* but is entitled to be reimbursed, before 
distribution, for advances made by him to his eo- 
partner to enable him to pay one of such eréditors.®* 
A partner who sells his interest to his copartner, 
without giving notice of dissolution, and according- 
ly remains liable for firm debts, is not entitled to 
enforce his claim for payment against the partner- 
ship assets in the hands of a bona fide purchaser,°® 
even though the agreement between the partners, 
upon such sale, provided that he was to share pro 


derson, 
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itors. 


[47 C.J] 920 


[§ 413], (2) With Respect to General Firm Cred- 
A partner who makes loans to the‘ firm, or 
advances money to pay firm debts, becomes only a 
secondary creditor,®* and his right to be paid out 


of the firm assets®® is subject to a well settled rule 


Hill v. Beach, 12 N. J. Eq. 


19 Hun 202 
Coffin. v. 
Te INGYSS 


Eq. 288; 
31 


N. Y.—In re Rieser, 
[aff 821 N. Y. 629 mem]; 
Hollister, 5 Silv. Sup. 172, 
734 [aff 124 N. Y. 644 mem, 26 NE 
812, 3 Silv. A. 400. 

Pa.—Barr v. McFall, 131 Pa. 304, 18 
A 876; Bennett’s Est., 13 Phila. 331; 
Gordon’s Est., 11 Phila. 136: 

R. I.—Colwell v. Weybosset Nat. 
Bank, 160R- ©. 288, 15 -As80; 17 ALO N8. 
~Renn.—Haquitable,, Trust + Coy ow. 
Central Trust Co., 145 Tenn. 148, 239 
Siw 171, 181 [eit Cye]: Frank vy. An-= 
13 Lea 695. 

Tex.—Schuster v. Farmers’, etc., 
Nat. Bank, 23 Tex. Civ. A. 206, 54 SW 
GI%, 55 SW 1121, 56°.SW- 93. 

W. Va.—Lutz v. Miller, 102 W. Va. 
23, 135 SE 168, 170, 50 ALR 426 [cit 
Cyel: ; 

Wis.—Garlick v. Karger, 97 Wis. 
156, 72 NW 223; Gibbs v. Humphrey, 
91 Wis. 111, 64 NW 750. 

Eng.—In re Mason, [1899] 1 Q. B. 
810; Kay v. Johnston, 21 Beav. 536, 
52 Reprint 967. 


Ont.—Castoucci v. Roumegous, 31 


AS 160 [app dism 32 OntWN 
Adie 
Newfoundl.—Reddy v. Hackett, 1 
Newfoundl. 446. 

[a] “he reason for this rule is 
obvious.—Without it the partners 
could obtain satisfaction of their in- 
dividual claims against the firm to 
the prejudice of the general creditors, 
and the managing partner could pre- 
fer his debts to those of his co-part- 
ners.” Lutz v: Miller, 102 W. Va. 23, 
30, 1385 SE 168, 50 ALR 426 

{b] TIllustrations.—(1) A partner 
is not entitled to priority of payment 
of the rent of premises owned by him 
and demised to the firm, out of the 
proceeds of an execution sale of firm 
property. Barr v. McFall, 131 Pa. 
304, 18 A 876. (2) Where land is 
purchased by a partnership from one 
of its members, and such member 
pledges his entire interest in the firm 
to indemnify it against any loss 
which it might sustain in the pur- 
chase, and guarantees that the land 
will be sold within five years for at 
least the amount of the purchase 
money, the vendor, being a member 
of the firm, cannot assert a vendor's 
lien as against subsequent creditors, 
mortgagees, or purchasers, without 
proving that they advanced their 
money with notice of his lien. Coster 
v. Georgia Bank, 24 Ala. 37. 

{c] A partner in a firm, created 
by holding out, cannot, on dissolution 
of the firm, prove a claim of his own 
against the firm assets, in competi- 


that, where the firm assets are in the control of a 
court of equity for administration or distribution, 
92 | such as in bankruptey,®® the creditor partner, as a 
general rule, is entitled to have firm assets applied 
to his indebtedness only after the general firm cred- 
itors have been satisfied; and in some jurisdictions 
this rule is in effect prescribed by statute.’ 
rule ordinartly applies to an assignee or indorsee of 
such a partner ;* 
dormant partner as ereditor.* 
a partner who pays a firm debt has the right to be 
subrogated to the rights of the creditor against the 
firm and his copartner 
with other firm creditors in the firm’s 
has only the right to bring such payments into the 
partnership account, and, after the payment of oth- 
er firm debts, to be credited therewith in a settle- 
ment between the partners.‘ 

Advances of capital. 


This 


and also applies to a secret or 
Under this rule, while 


s,° he is not entitled to prorate 
assets;° but 


Where a partner advances 


tion with firm creditors. Gibbs v. 
Humphrey, 91 Wis. 111, 64 NW 750. 

[d] Salary.—The partners of an 
insolvent firm cannot draw salaries 
from the firm, but the entire proceeds 
of the firm’s business must be ap- 
plied to its indebtedness. Miller v. 
Hlectrical Supply, ete., Co., 46 Colo. 
CR, AMD EX PANO 


2. See statutory provisions; and 
cases infra this note. 
[a] In Oklahoma, under Rev. lL. 


(1910) § 4437 et seq, a partner has 
the right to have partnership as- 
sets, after the payment of general 
firm creditors, applied to a balance 
due to him by the firm. Haskell 
First Nat. Bank v. Shipley, 116 Okl. 
55, 243 P1186; Martin. v. Carlisle, 46 
Okl. 268, 148 -P 833, 6 ALR 154. 

_ [b] The Uniform Partnership Act, 
in prescribing rules for the distribu- 
tion of partnership assets after dis- 
solution, provides that “the liabili- 
ties of the partnership shall rank in 
order of payment, as follows: I. 
Those owing to creditors other than 
partners, II. Those owing to part- 
ners other than for capital and prof- 
its;* ete, “Uniform “Partin Act 40 
subd (b): Eng. Partn. Act (1890) ¢ 
39 § 44 subd (b). 

3. Simrall v. O’Bannons, 7 B. Mon. 
(Ky.) 608; In re Rieser, 19 Hun 202 
[aff 81 N. Y. 629 mem]. 

[a] Imndorsee of firm note payable 
to a partner.—Where a note is made 
by a firm payable to a member of the 
firm, who indorses it, the indorsee 
takes only such rights as the indorser 
had, and cannot therefore enforce it 
against the partnership until after 
the firm debts are paid. Simrall v. 
O’Bannons, 7 B. Mon. (Ky.) 608. 

[b] In Wennessee an assignee of 
a partner, before the insolvency of 
thé: firm, or at least before if vig 
known, and without fraud, stands on 
an equality with other creditors of 
pee firm. Frank v, Anderson, 13 Lea 

4 Josselson v. Butler, 162 Ky. 229, 
172 SW 503; Johnson v. Ames, 11 
Pick, (Mass. ) 173. 

5. See Subrogation [37 Cyc 397]. 

6. lyons v. Murray, 95 Mo. 23, 8 
SW 170, 6 AmSR 17; Equitable Trust 
Co. v. Central Trust Co., 145Renn- 
148, 239 SW 171 [cit Cyc]. 

[a] In Illinois it has been held 
that a partner who has paid firm 
debts, while not entitled to a prefer- 
ence over other firm creditors, is en- 
titled to prorate with them. Kemp- 
toni iv. Peos 39), Tle AS 563% 

fe Lyons v. Murray, 9b. Mow23,) 8 
SW 170, 6 AmSR 17; Lutz v. Miller, 
102 Wir Vae23; 85 SH 6Si avo: 50 
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a sum to the capital of the firm in addition to that 
which he has agreed to advance, so as to make him 
a firm ereditor, the other partner may turn over firm 
assets to him to discharge such debt before paying 
the debts of a judgment creditor of the firm, in the 
absence of fraud,® although the firm is then insol- 
vent;® but the creditor partner cannot, as against 
the other creditors, withdraw capital in excess of 


his debt.?° 


After firm creditors have been paid, the creditor 
partner is entitled, in equity, to a lien on the bal- 
ance of the firm assets, 11 and is entitled to be paid 
out of such assets to the exclusion of the individual 

-ereditors of his copartners,!? and before the other 
partners or their assignees are entitled to receive 
This hen does not extend, how- 
ever, to claims against a copartner arising out of 
matters not connected with the partnership busi- 


any of the assets.1? 


ALR 426 [cit Cyc]. 

Bistribution and settlement be- 
tween partners on dissolution gener- 
ally see infra §§ 834-899. 

8. Capital Food Co. v. Globe Coal 


Co., 142 Iowa 134, 120 NW 704, 116 
NW 803. 

9. Capital Food Co. v. Globe Coal 
Co., supra. 

10. Capital Food Co. v. Globe Coal 
Co., supra. 

11. Ark.—Ftrench v. Vanatta, 83 


Ark. 306, 104 SW 141; Nichol v. Stew- 
art, 36 Ark. 612. 

Ky.—Simrall v. Vena: 
Mon. 608. 
yaa J.—Uhler v. Semple, 20 N. J. Eq. 

Or.—Caldwell Banking, ete., Co. v. 
Porterj;ib2) Or. 318,195 Ph. 1-97 P54. 

E S. C.—Boyce v. Coster, 23 S. C. Eq. 

5. 

Tenn.—Equitable Trust Co. v. Cen- 
tral Trust °Co., 145 Tenn. 148,239 
SW 171, 181 [cit Cyc]. 

{a] Thus a partner has a lien up- 
on the partnership effects for moneys 
advanced by him to the partnership 
beyond his share of the capital. Uhl- 
er v. Semple, 20 N. J. Eq. 288. 

Lien of partner on share of co- 
partner see infra § 877. 

12. U. S—Hobbs v. McLean, 117 
WU? Sy 5675.6 SCt -870, 29 I. ed. 940. 

Ala.——_Warren v. Taylor, 60 Ala. 218. 

IllL—Rainey v. Nance, 54 Ill. 29; 
Harris v. Young, 215 Ill. A. 489 [rev 
on other grounds 298 Ill. 319, 131 NE 


O’Bannons, 


670]. 
Ky.—Cain v. Hubble, 184 Ky. 38, 
211 SW 418, 6 ALR 146; Walter v. 


Herman, 110 Ky. 800, 62 SW 857, 23 
Kyl 741; Divine v. Mitchum, 4 B. 
Mon. 488, 4 AmD 241. 

La.—Purdy v. Hood, 5 Mart. N. S. 


626. 

Me.—Crooker v. Crooker, 52 Me. 
267, 83 AmD 509. 

Md.—Pierce v. Tiernan, 10 Gill & 


J. 253; Conkling v. Washington Univy., 
2 Md. Ch. 497. 

N. J.—Uhler v. Semple, 20 N. J. 
Eq. 288; Hill v.. Beach, 12 N. J. Ea. 
ol 

N. Y.—Buchan v. Sumner, 2 Barb. 
Ch. 165, 47 AmD 305 note. 

N. G—Mendenhall v. Benbow, 84 
N. C. 646. 

Tex.—Moore v. Steele, 67 Tex. 435, 
3 SW 448. 

Va.—Christian v. Ellis, 
C2Z°Va.) 396. 

W. Va. : ‘ ; : 
8, 135 SE 168, 170, 50 ALR 426 [cit 
Cyc]. 

Hng.—Hx p. King; 17 Ves. Jr. 115, 
34 Reprint 45. 

[a] he excess of one of two part- 
ners’ advances over those of the oth- 
er, on account of the partnership 
property, constitutes a preferred 
claim upon such property or its pro- 
ceeds, as against individual creditors 
of the other partner. Pierce v. Tier- 


TNCrAte. 
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ness.!# 
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Under this rule the creditor partner has an 
equitable lien on partnership realty for the balance 
due him as ecreditor,'® which lien takes precedence 
over a prior conveyance of his copartner’s 
to a third person,!* even though the deed to such 
real estate shows upon its face that it is held by 
the partners as tenants in common,!’ unless the 
rights of a bona fide purchaser intervene.'® 


interest 


[§ 414] e. Transactions of Partners Affecting 


General. 


10 Gill & J. (Md.) 253; Conk- 
Washington Univ., 2 Md. Ch. 


nan, 
ling v. 
497 


[b] Where a partner pays ‘more 
than his share of the partnership 
debts, he has a claim upon the part- 
nership property which, in equity, 
is superior to the claims -:of the sep- 
arate creditor8*of* his copartners. 
Harris vy. Young; 215 111. A. 489 [rev 
on other grounds 298 Ill. 319, 131 NE 
670]; Crooker v. Crooker, 52 Me. 267, 
83 AmD 509; Buchan v. Sumner, 2 
Barb. Ch. (N. Y.) 165, 47 AmD 305 
note. 

[c] Where firm money is invested 
in real property under an agreement 
with a third party who furnishes part 
of the money, a partner or his repre- 
sentative has a lien upon the part- 
nership interest in the real estate 
and a right to have any indebtedness 
of the partnership to him satisfied 
out of it before it can be appropriated 


to pay the individual debts of another | 


partner, at least as against the claim 
of one who had notice of the partner- 
ship character of such interest. Cain 
v. Hubble, 184 Ky. 38, 211 SW 413, 
6 ALR 146. 

13. Uhler v. Semple, 20 N. J. Eq. 
288. See generally infra §§ 854, 859. 

14. French v. Vanatta, 83 Ark. 306, 
104 SW 141; Nichol v. Stewart, 36 
Ark. 612; Stone v. Manning, 3 Ill. 


530, 35 AmD 119. 


15. Cheeseman v. Sturges, 19 N. Y. 
Super. 520; Haskell First Nat. Bank 
v. Shipley, 116 Okl. 55, 243 P 186; 


Martin v. Carlisle, 46 Okl. 268, 148 P 
833, 6 ALR 154. 

[a] Where real and personal prop- 
erty is held in trust by one partner 
for the benefit of the firm, and upon 
an agreement that he will not dis- 
pose of it withgut the consent of the 
others, he cannot be compelled to 
convey to one of the partners his 
share in the property until such part- 
ner shall have first paid to him his 
share of indebtedness for advances 
made. Cheeseman y. Sturges, 19 N. 
Y. Super. 520. 

Lien of partner on firm property 
for payment of firm creditors see su- 
pra §§ 235, 401. 

16. Haskell First Nat. Bank v. 
Shipley, 116 Okl. 65, 248 P 186; Mar- 
tin v. Carlisle, 46 Okl. 268, 148 P 
833, 6 ALR 154. 

Partner’s lien on copartner’s share 
generally see infra § 877. 

17> Haskell . First “Nat? Banks -v:; 
Shipley, 116 Okl. 55, 243 P 186; Mar- 
tin v. Carlisle, 46 Okl. 268, 148 P 
833, 6 ALR 154. 

18. Haskell First Nat. Bank v. 
Shipley, 116 Okl. 55, 243 P 186; Mar- 
tin v. Carlisle, 46 Okl. 268, 148 P 8338, 
6 ALR 154. 

19. Cross references: 

Conversion of firm property into in- 
dividual property generally see 

supra §§ 207, 208. 


Firm Creditors!°—(1) Diversion of Firm Assets in 
Since partners own the firm property just 
as individuals own their property,?° and since a 
mere general creditor of a firm has no lien, in his 
own right, upon the firm property,?! as far as such 
creditors are concerned, the partners may by com- 
mon agréement make any disposition thereof that 
an individual could make of his property ;*? 
therefore a transfer or other disposition of firm as- 


and 


pect of dissolution see infra §§ 790-— 


Fraudulent conveyances generally see 

Fraudulent Conveyances 27 C. J. 
p 395: 

Insolvency of partnership by: 

Involuntary proceedings see In- 
solvency § 60. 

Voluntary proceedings see Insol- 
vency § 48 note 58 [a]. 

Rights of assignee or trustee on in- 
solvency of partnership generally 
see Insolvency § 96. 

20. Culberson v. Alabama Constr. 
Co., 127 Ga. 599, 56 SE 765, 9 LRANS 
411, 9 AnnCas 507. 

21. See supra § 404. 

22. Cal.—Haskin v. James, 96 Cal. 
258, 31 P 36; Stokes v. Stevens, 40 
Cal. 391; Conroy v. Woods, 13 Cal. 
626, 73 AmD 605. 

Colo.—Rouse v. Wallace, 10 Colo. 
A. 93, 50 P 366. 

Conn.—Allen v. Center Valley Co., 
21 Conn. 130, 54 AmD 333. 

Ga.—Culbérson v. Alabama Constr. 
Co., 127 Ga. 599, 56 SE 765,.9 LRANS 
411, 9 AnnCas 507; Veal v. Keely Co., 
86 Ga. 130; 12 SE 297. 

Ty. —Hargadine- McKittrick 
Goods Co. v. Belt, 74 Ill. A. 581. 
Pe es eee v. Beach, 2 Blackf. 

Iowa.—Hawk Eye Woolen Mills v. 
Conklin, 26 Iowa 422. 

Mass.—Guild v. Leonard, 18 Pick. 
511; Russell v. Swan, 16 Mass. 314. 

Mich. —Burrows v. Leech, 116 Mich. 
32, 74 NW 296. 

Minn. —Hardin vy. Jamison, 60 Minn. 
348, 62 NW 394, 

Mo.—Reyburn yv. Mitchell, 106 Mo. 
365, 16 SW 592, 27 AmSR 350. 

Nebr.-——Campbell v. Farmers’, etc., 
Bank, 49 Nebr. 143, 68 NW 344; Aetna 
Ins. Co. v. Wilcox Bank, 48 Nebr. 544; 
Steele v. Kearney Nat. Bank, 47 Nebr. 
a 66 NW 841; Peo. v. Roy, 3 Nebr. 


Dry 


N. J.—Fitzgerald v. Christi, 20 N. 
J: oh 90. 

N. Y.—Baily v. Hornthal, 89 Hun 
514, 835 NYS 437. [aff 154 N. Y. 648, 
49 ‘NE 56, 61 AmSR 645]; Turner 
v. Jaycox, 40 Barb. 164 faff 40 N. Y. 
Greenwood v. Brodhead, 8 

Smith v. Howard, 20 How 
Seld. 5; Robb v. Stevens, 
Clarke 130. 

Oh.—Sigler v. Knox County Bank, 
8 Oh. St. 511; House v. Davies, 14 
OhS&CP 105. * 

Aas I.—Waterman v. Hunt, 2 R. I. 

Tex.—Hart v. Blum, 76 Tex. 113, 
13, SW? 181; Hurlbut v., Bush, (Civ. 
As) BON Wi a: Cs 

Utah.—Douglas v. Alder, 13 Utah 
3038, 44 P 706. 

W. Va.—Darby v. WTS 33 W. 
Va. 246, 10 SH 400, 6 LRA 7 

Wis.-Reddington Vv. peepee 124 
Wis. 590, 102 NW 1065; Kinsey v. 
Archer, 80 Wis. 201, 49 NW 962. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sets is not invalid as a fraud on firm ereditors, if 
it is made in good faith, for a valuable considera- 
tion,?* even though the firm is insolvent.?4 
solvent firm, however, may not prejudice its own 
creditors by appropriating its property to the pay- 
ment of other than debts of the firm,2° or debts for 
which the members of the firm are jointly liable ;** 
and where such a transfer or disposition by an in- 
solvent firm operates to hinder and delay firm cred- 
itors in the collection of their claims, it is invalid 
The fact that an 
insolvent firm disposes of its property, to keep it 
from the firm creditors, does not make the assignee 
in equity the trustee of such ereditors as to such 


as a fraud upon such ereditors.?7 


property.?§ 


[§ 415] (2) Assumption by Firm of Individual 
In the absence of fraud, the assumption 
of the individual debts of a partner by his firm will 
be upheld as against firm creditors if the firm is 
Such an assumption of an individual 


Debts.*° 


solvent.®° 
23. U. S—Huiskamp  v. Moline 
Wagon Co., 121°U. 'S. 310, 7 SCt 899, 


30° EL ed. 971: 

Ala.—Muskegon Valley Furniture 
aie Vow enillips 223 Ala: (34, 0°21 tS 

Ark.—Johnson v. Rothschilds, 63 
Ark. 518, 41 SW 996. 

Cal.—Adams v. Woods, 8 Cal. 152, 
68 AmD 313. 

Ga.—Culberson v. Alabama Constr. 
Co., 127 Ga. 599, 56 SH 765, 9 LRANS 
411, 9 AnnCas 507. 

Ind.—McDonald v. Beach, 2 Blackf. 
bbe 

Iowa.—Kelley v. Flory, 84 Iowa 671, 
51 NW 181. 

Nebr.—Bonwit v. Heyman, 43 Nebr. 
537, 61 NW 716. 

N. H.—Parker v. Bowles, 57 N. H. 
491. 


N. J.—Arnold v. Hagerman, 45 N. 
J. Eq. 186,17 A’ 93, 14 AmSR 712; 
Metropolis Nat. Bank v. Sprague, 21 
IN. Sd.) Hq. 530: 

N. Y.—Bernheimer v. Rindskopf, 
116 N. Y. 428, 22 NE 1074, 15 AmSR 
414; Clark v. MacDonald, 62 Hun 149, 
16 NYS 493; Hamill v. Willett, 19 N. 
Y. Super. 533; Schiele v. Healy, 10 
Daly 92, 61 HowPr 73; Heye v. Bolles, 
2 Daly 231, 33 HowPr 266; Field v. 
Chapman, 15 AbbPr 434, 24 HowPr 
463. 

C.—Southern Commn. Co. v. Por- 
ter, ‘122 N. C. 692, 30 SE 119. 

Oh.—Gates vy. Tippecanoe Stone Co., 
57 Oh. St. 60, 48 NE 285, 68 AmSR 
705; Cincinnati Fourth Nat. Bank v. 
Flach, 2 OhS&CP 443, 1 OhNP 219. 

Tex.—Wigg ins v. Blackshear, (Cive 
A.) 24 SW 918 [rev on other grounds 
86 Tex. 665, 26 SW 939]. 

Va.—Robinson v. Allen, 85 Va. 721, 
8 SE 835. 

Wis.—Densmore Commn. 
Shong, 98 Wis. 380, 74 NW 114. 

[a] Employing partnership funds 
in making permanent improvements 
upon real property owned by the 
partners, and appropriated toy the 
partnership business, is not neces- 
sarily a fraud upon firm creditors, 
if no intent to defraud is shown. 
Parker v. Bowles, 57 N. H. 491. 

24. Bernheimer v. Rindskopf, 116 
N. Y. 428, 22 NE 1074, 15 AmSR 414; 
Saunders v. Reilly, 105 N. Y. 12, 12 
NE 170, 59 AmR 472; Gwin v. Selby, 
5 Oh. St. 96; Franklin Bank v. Wil- 
liams, 14 OhS&CP 651, 1 OhNPNS 
559. And see cases supra note 23. 

25. Peyser v. Myers, 135 N. Y. 599, 
32 NE 699; Re Cohen, 22 Alta. L. 487, 
[1926] 3 DomLR 942, [1926] 3 West 
Wkly 347. 

26. Peyser v. Myers, 135 N. W599), 


27. Bartlett Vv. Meyer-Schmidt 
Grocer Co., 65 Ark. 290, 45 SW 1063; 
Fuller Electrical Co. v. Lewis, 101 N. 
Y. 674 mem, 5 NE 437; Concord 
Constr. Co. ‘v. Plante, 137 App. Div. 
2438, 121 a 1026 [aff 63 Misc. 120, 
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if the firm 
Vata iYgab ake 


dorsement.?° 


(a) In General. 
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debt, however, is invalid as against firm creditors, 
at the time is insolvent,’ unless there 
is a moral obligation on its part to pay such debt,*? 
or unless the transaction is entered into in good 
faith, and for the benefit of the firm.?* 
ship may properly include, in the consideration of 
a sale of its assets, the payment of a debt originally 
due to the buyer from a member of the firm but 
which has become a partnership debt under the part- 
nership agreement ;*#4 
debt for which the firm has become liable by in- 


A partner- 


and this rule applies to a 


[§ 416] (8) Assignments for Firm Creditors®°— 


In the absence of a statutory re- 


striction on the subject, a partnership, although in- 


116 NYS 153]; Bliss v. Hornthal, 33 
App. Div. 225, 53 NYS 492; Matter of 
Petze, 26 Mise. 72, 56 NYS 482; In re 
Kemptner, L. R. 8 Eq. 286; McNeil v. 
Sharpe, 62 Can. S. C. 504, 70 DomLR 
731 [dism app 47 N. S. 406, 15 DomLR 
3]. 

[a] It is a fraud upon the joint 
creditors of a partnership to apply 
any portion of its property to the 
payment of a debt for which neither 
they nor their property is liable. 
Fuller Electrical Co. v. Lewis, 101 
N. Y. 674 mem, 5 NE 437. 

{b] Rule applied.—The curator of 
an insolvent firm may recover realty 
purchased with the funds of the firm 
while insolvent, the title to which 
was taken without valuable consid- 
eration in the name of a third person. 
McNeil v. Sharpe, 62-Can. S. C. 504, 
70 DomLR 740 [dism app 47 N. St 
406, 15 DomLR 73]. 


23. Dunlevy v. Tallmadge, 32 N. 
ae 29 HowPr 397 [rev 18 AbbPr 
29. Assignment or mortgage for 


aneeveaual debts generally see supra 
—437. 

Validity of assumption by firm of 
partner’s debts in general see supra 


§ 213 
30. Dishon v. Scholl, 19 Til. 59; 
Nordlinger v. Anderson, 123 N. Y. 


544, 25 NE 992; 
LOM INS Ya 20, 


Stanton v. Westover, 
4 NE 529; Powell’s 
st. i Pas Dist. 273 


se Dae Eel, 
Deac. 123, 38 ECL 5738. 
- [a] Consideration.—The fact that 
a creditor of an individual partner 
surrenders a demand note which he 
might have enforced at any time, and 
takes in its place, with the consent 
of all the partners, the note of the 
firm not due until the end of a year, 
would, in the absence of a finding 
that the firm was insolvent at the 
time of giving the new note or that 
the change was made for a fraudu- 
lent purpose, constitute a good con- 
sideration for the note of the firm, 
even as against creditors of the firm. 
Nordlinger v. Anderson, 123 N. Y. 
544, 25 NE 992. 

381. Merchants’ Bank vy. Thomas, 
121 Fed. 306, 57 CCA 874; Walker v. 
White, 60 Mich. 427, 27 NW 554; Kid- 
der v. Page, 48 N. H. 380; 
Vanzandt,.6163 | Pa. lit, 
ae v. Marine Nat. Bank, 
574, 

[a] Whe ratification by the firm of 
the unauthorized act of one partner 
in signing the firm name to a con- 
tract of suretyship is ineffectual as 
against existing partnership credi- 
tors, being in substance an adoption 
by the firm of the private debt of 
one partner. Kidder v. Page, 48 N. 
H. 380. 

[b] Whe “creditors” of a partner- 
ship entitled to object to the assump- 
tion by the firm of a debt of the in- 
dividual partner by the execution of 


98 Pa. 


solvent,** so long as it acts in good faith and for an 
honest purpose, may assign all or a part of its prop- 
erty to the payment of particular firm creditors in 
preference to others of such ereditors.*§ 
applies, even though the debts, so preferred, were 


This rule 


notes are those creditors of the firm 
who held the claims against the part- 
nership at the time of the execution 
of such notes. Merchants’ Bank. v. 
Thomas, 121 Fed. 306, 57 CCA 374. 

ec2. Walker v. Marine Nat. Bank, 
98 Pa. 574. 

[a] Thus a firm may make itself 
liable for the individual indebted- 
ness of one of its members when 
money represented by such indebted- 
ness has gone into the firm business. 
Merchants’, ete., Nat. Bank v. Kern, 
vie Dist, (5. [afi 3. Pa67 44k 
33. Merchants’ Bank v. Thomas, 
121 Fed. 306, 57 CCA 874; Denver 
First Nat. Bank v. Follett, 20 Colo. 


A. 372, 80 P 147; Keith v. Fink, 47 
Th. 272. 
[a] Strong proof will be _ re- 


quired*as against partnership cred- 

itors that the transaction was hon- 

est, was based on a valuable con- 
sideration, and was for the benefit of 

the firm. Keith v. Fink, 47 Ill. 272. 
34. Hine v. Bowe, 114 N. Y. 350, 

21 NE 733. 

35. Hine v. Bowe, supra. 
836. Cross references: 

By surviving partner see infra § 618. 

Debts to be included in firm assign- 
ment for benefit of creditors gen- 
erally see Assignments for Bene- 
fit of Creditors § 29. 

Fraudulent conveyances’ generally 
see Fraudulent Conveyances 27 C. 
Jef) 325 

Preferring individual creditors see 
infra §§ 431-435. 

Property conveyed by firm’s or part- 
ner’s individual assignment for 
benefit of creditors see Assign- 
pints for Benefit of Creditors § 


Property to be included in firm as- 
signment for benefit of creditors 
see sore nmats for Benefit of 
Creditors § 27. 

387. Harmon v. McRae, 91 Ala. 401, 
8 S 548; Stroff v. Swafford, 81 Iowa 
695, 47 NW 1023; Richards vy. Le- 
veille, 44 Nebr. 38, 62 NW 304. And 
see cases infra note 38. 

38. Ala. Harmon v. McRae, 91 

Allen-West 


Ala. 401,°8 S 548. 

Ark.— Adams v. 
Commun. Co., 64 Ark. 603, 44 SW 462; 
Vahlberg v. Birnbaum, 64 Ark. 207, 
41 SW 581. 

Ga. ao ee peer en Mfg. Co. v. White, 


68 Ga 
i3 8a cil. 
foYcal sas 28 NE 788 [aft She CLL, SACO Mie 
Blow v. Gage, 44 Ill. 208. 
Iowa. F 
695, 47 NW 1023. 
Minn.—Dispatch Printing Co. v. 


George, 83 Minn. 309, 86 NW 339. 
Nebr.—Campbell v. Farmers’, ete., 
Bank, 49 Nebr. 143, 68 NW 3844; 
Aetna Ins. Co. v. Wilcox Bank, 48 
Nebr. 544, 67 NW 449; Richards v, 
Leveille, 44 Nebr. 38, 62 NW 304; 


924 [47 C.J.] 
net originally contracted by the firm, but it has for 
a good consideration agreed to or become lable to 
pay them;*® and even though the ereditor so pre- 
ferred is also secured by a mortgage upon the in- 
dividual property of a member who has withdrawn 
from the firm;#° and it has also been held that the 
rule applies, even though the assignee has knowledge, 
at the time, of a fraudulent purpose on the part of 
the firm, but in which he does not participate.*? 
However, an assignment or transfer by an insolvent 
firm to a particular creditor for the purpose of pre- 
ferring him and to hinder and delay other creditors 
is fraudulent as to such other creditors,*? as where 
such an assignment is made to pay individual ered- 
itors of members of the firm.*® 
Execution of contract... A contract to transfer the 
proceeds of the sale of a business for the payment of 
firm creditors is fully exeeuted by the payment of 
the proceeds for creditors and reimbursement of the 
adjustment agency and the creditors’ dismissal of at- 
tachment suits,*#* and the fact that the partners have 
not received canceled notes or receipts is immate- 
rial,*® especially where the notes and canceled checks 
are not demanded.*° ne 
[§ 417] (b) By Individual Partner. As a gen- 
eral rule, a partner, under his implied power to sell** 
and to apply firm property to the payment of its 
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debts,4#® may apply nae property to the sat- 
isfaction of particular bona fide debts of the firm, 
although he thereby gives a preference to such cred- 
itors over other firm creditors,*® provided such ap- 
plication is made without actual intent to hinder 
and delay other ereditors.°° The other partners, 
however, may prevent such a preference by forbid- 
ding the transfer or dissenting before it is com- 
plete.®+ A transfer to a bona fide creditor, even of 
all the firm property, is good as against other cred- 
itors, although it is made,by one partner without 
the knowledge or consent of his copartners, where 
the creditor receiving the property does not know 
of the want of consent, and the property is deliv- 
ered to him before any other crediter acquires a lien 
Onetinces ~ 

Fraud. But where an assignment is executed by 
one partner with a fraudulent intent to hinder and 
delay the creditors of the firm, it is absolutely void, 
whether such intent and purpose are participated 
in by his ¢opartners or not.?? An assignment by 
one partner to his copartner of all the property of 
the firm in trust to pay the assignee’s expenses in 


defending suits which may be brought against the 


firm, and in obtaining the benefit of the insolvent act, 
and to apply the residue to the payment of firm 
debts, is fraudulent ;°* and so is such an assignment 


[§§ 416-417 


Deitrich v. Hutchinson, 20 Nebr. 52, 
29 NW 247. 

N. Y.—Gorham vy. Innis, 115 N. Y. 
87, 21 NE 722; Saunders v. Reilly, 105 
ING Yes 22) NE 170, 59 AmiRe 472; 
Kennedy v. Wood, 52 Hun 46, 4 NYS 
ihsso Smith vi Howard; 1 Sheld.- 5, 
20 HowPr 121; Citizens’ Nat. Bank 
v. Riddell, 2 NYS 3831; Fanshawe v. 
Lane, 16 AbbPr 71. 

Pa.—In re Davis, 5 Whart. 530, 34 
AmD 574; Powell’s Est., 7 Pa. Dist. 
220 Pan Co. sil 

Tex.—Carter-Battle Grocer Co. v. 
Jackson, 18 Tex. Civ. A. 353, 45 SW 
615; Willis v: Murphy, (Civ. A.) 28 

Glover, 


SW 362. 

Wash.—Vietor v. 17 Wash. 
37, 48 P 788, 40 LRA 297. 

Wis.—Griswold v. Nichols, 117 Wis. 
267, 94 NW 33; Haben v. Harshaw, 59 
Wis. 403, 18 NW 426; Lindsay v. 
Guy, 57 Wis. 200, 15 NW 181; Lord 
v. Devendorf, 54 Wis. 491, 11 NW 908, 
41 AmR 58. 

‘Ont.—Ball v. Tennant, 25 Ont. 50 
[app allowed on other grounds 21 
Ont. A. 602]. 

fa] Conveyance to surety.—(1) A 
conveyance of all its property by an 
insolvent firm to its surety, in con- 
sideration of the latter’s release of 
the firm from all liability for the 
debt, and his assumption of its pay- 
ment, is a valid sale, as against firm 
creditors, where the value of the 
property does not materially exceed 
the amount of the debt, and where no 
benefit is reserved to the firm, with- 
out regard to the effect of the sale 
on the creditors, or the intent of the 
parties in making it. Harmon v. Mc- 
Rae, 91 Ala. 401, 8 S 548. (2) The 
imputation of fraud arising, in_ fa- 
vor of existing creditors of the firm, 
from the fact that the surety’s in- 
debtedness to the firm was not de- 
ducted from the debt in considera- 
tion of which the property was con- 
veyed to him, is rebutted by a show- 
ing that, before such creditor’s in- 
debtedness was contracted, an agree- 
ment had been entered into between 
the firm and the surety whereby his 
indebtedness to it was set off against 
an individual debt owing to him by 
one of the partners. Harmon v. Mc- 
Rae, supra. (8) Where the amount 
of the debt assumed by the surety in 
consideration of the conveyance of 
the firm property is uncertain, the 
fact that he may have supposed a 


less amount was due thereon than ex- 
pressed in the conveyance, and that 
he was to retain the excess in val- 
ue, does not render the conveyance 
void, nor is it rendered void by the 
surety’s agreement to pay the excess, 
if any, to the creditors of the firm. 
ales noe v. McRae, supra. 

9.° Turner. vv.  Jaycox,. “40.0 Ns sy. 
470 [aff 40 Barb. 164]. 

40. Vahlberg v. Birnbaum, 64 Ark. 
207, 41 SW 581. 

41. Stroff v. Swafford, 81 Iowa 695, 
47 NW 1023. 

[a] Where one has loaned money 
to one member of a firm for the use 
of the firm, being a bona fide cred- 
itor of the firm, a transfer to him of 
the firm’s property to secure the debt 
is not fraudulent as to other firm 
creditors, even though he had knowl- 
edge of the fraudulent purpose of his 
grantors. Stroff v. Swafford, 81 lowa 
695, 47 NW 1023. 

40° Pitts We Campbell, sUNv..)) aio 
EastLR 10. 

[a] A bill of sale given by an in- 
solvent firm upon suspicious consid- 
eration to a creditor for the purpose 
of preferring him and to hinder and 
delay other creditors is fraudulent 
and may be set aside in an action 
brought by them. Pitts v. Campbell, 
(CN. S.) 9 EastLR 10. 

43. See infra § 433. 

44. Shelley v. San Francisco, (Cal. 
A.) 262 P 403. 

45, Shelley v. San Francisco, su- 


6. Shelley v. San Francisco, su- 


47. See supra § 322. 
43. ae supra § 334. 


Ala. 34. 

Tll._—Hanchett v. Gardner, 138 fll. 
Bs (28) Nien Sets pent cod alls DAR TOnIE 

N. Y.—Van Brunt v. Applegate, 44 
N. Y. 544; Bulger vi Rosa, 53° Hun 
239576 NYS 88> fatieL19 IN. YY. 459,424 
NE 853]; McClelland v. Remsen, 36 
Barb. 622, 14 AbbPr 331, 23 HowPr 
175 [aff 3 Keyes 454]; Goodman vy. 
Goetz, 13 NYS 267. 


Pa.—Russell’s App., 2 Walk. 363 
[aff 12 WklyNC 419]. 

Eng.—In re Briggs, [1906] 2 K. 
Bio) 


[a] Rule applied.—(1) Where 4 
partner, without the knowledge of his 
copartner, assigns the partnership ef- 
fects to. a firm creditor to sell and 


175, 14 AbbPr 


pay his debts and return the surplus 
to the firm, the right of such cred- 
itor is prior to that of another cred- 
itor who levies execution on the same 
property by virtue of a judgment 
against the firm, confessed by the 
other partner, in a suit brought after 
the assignment. McClelland v. Rem- 
sen, 36 Barb. (N. Y.) 622, 23 HowPr 
331 [aff 3 Abb. Dec. 
74, 3 Keyes 454, 3 Transcr. A. 182, 5 
AbbPrNS 250]. (2) A deed assigning 
the book debts of a partnership to a 
creditor thereof to secure the debt, 
executed by one partner and signed 
by him in his own name and in the 
name of the other partner, without 
the latter’s knowledge or consent, is 
valid as an equitable assignment by 
the firm, under Partn. Act (1890) § 
6, as being an instrument relating to 
the business of the firm, and showing 
an intention to bind the firm by the 
act of one authorized to bind it. In 
re Briggs, [1906] 2 K. B. 209. 

[b] A bill of sale of firm property, 
made in payment of a firm debt, al- 
though made by one partner without 
the consent of the other, is valid as 
against other creditors. Goodman v. 
Goetz, 13 NYS 267: 

{[c] In Mouisiana a managing 
partner has no authority to make a 
transfer of certain property of the 
firm to one of the firm creditors, and 
thus place the interest of his copart- 
ner in such property beyond the 
reach of other firm creditors. Bass v. 
Messick, 30 La. Ann. 373. 

50. Russell’s App., 2 Walk. (Pa.) 
363 [aff 12 WklyNC 419]. 
= Prat Ellis v. Allen, 80 Ala. 515, 2 

ont 

52. Hanchett v. Gardner, 138 Ill. 
511, 28 NE 788 [aff 37 Ill. A. 79]. 

[al Authority cannot be ques- 
tioned by other creditor.—The au- 
thority of one partner to transfer all 
the firm property to’a firm creditor 
in payment of a bona fide firm debt, 
without the knowledge of his copar t- 
ner, cannot be questioned by another 
creditor of the firm, if the transfer 
would have been valid if joined in 


by the nonassenting partner. Hanch- 
ett va Gardner, «aussi TL bile Ned 
788 [laff 37 Dll. (AS<797, 


538. New York Fourth Nat. Bank 
v. Burger, 15 NYSt 101.[aff 122 N. Y. 
651 mem, 26 NE 753 mem]; Hender- 
son v. Haddon, 33 S. C: Eq. 393. 

54 Sewall v. Russell, 2 Paige (N. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of all the property of the firm which cannot be 
reached by execution in trust to pay all the debts 
of the firm.®> Where, however, a firm and the in- 
dividual partners make separate and distinct as- 
signments, the fraud of one partner in his assign- 
ment does not vitiate the other assignments.°® 

General assignment. A partner, however, has no 
implied power to make a general assignment of part- 
nership property for the benefit of firm ,creditors,** 
and therefore, as a general rule, he cannot, without 
his copartners’ consent, make such an assignment or 
disposition of the firm property, so as to give a 
preference to some firm creditors over others.°® 

[§ 418] (c) Partners as Creditors.°® In accord- 
ance with the rule that a partner, as a creditor of 
the firm, is entitled to have firm assets applied to 
his indebtedness only after general firm creditors 
have been paid,°® as a general rule an assignment 
by a partnership which makes preferences in favor 
of separate partners for claims held by them against 
the firm, to the exclusion of other creditors, is in- 
valid.°!. The firm, however, may lawfully prefer a 
partner’s claim for trust funds which he has loaned 
to the firm, and which are knowingly used in its 
business ;°? or may prefer the indorser of a note, 
although he is a partner.** It may also prefer the 
debt of another firm of which one or more of the 


Nes. 
55. Sewall v. Russell, supra. 


56. Lazarus v. Camden Nat. Bank, | firm, 
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the partners certain property in pay- 
ment of a loan made by him to the 
and it was entered 
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partners of the assignor firm are members.** : 

Preference of retired partner. A general partner- 
ship may lawfully grant a preference to a partner 
who had honestly withdrawn from the partnership 
prior to the assignment,®° unless the firm was known 
to bé insolvent at the time of such retirement.®° 

[§ 419] (d) Of Firm and Individual Assets.°’ 
A general assignment of both partnership and in- 
dividual assets should direct the firm debts to be 
paid out of firm property and individual debts out 
of the individual property;°* but since the assignee 
is bound by law to make such a distribution of the 
assets,®® the assignment is not fraudulent on its 
face, although it fails to make any provision as to 
the order in which the debts shall be paid;*° and 
where the court has power, by statute, to apply the 
assets according to law, an assignment which in- 
cludes both partnership and individual creditors is 
not void on the ground that it makes unlawful pref- 
erences.‘1 A general assignment of all partnership 
and individual property, for the benefit of all firm 
ereditors accepting it, is not void, as against indi- 
vidual creditors, as these ean, although not named 
in the assignment, enforce their rights by suit 
against the assignee, without avoiding the assign- 
ment;‘? and a voluntary assignment by a firm doing 
names of the individual partners, 


business in the 
Application of assets in case of 
partners in different firms generally _ 


as settled | see infra §§ 453-455. 


64 Ark. 322, 42 SW 412. in the books of the firm, does not 65. Blow v. Gage, 44 Ill. 208; 
57. See supra § 361. show fraud in the assignment, al-| Cohen v. Irion, 126 N. Y. 665 mem, 2% 
58. U. S.—Anderson v. Tompkins, | though it may constitute a preference | NE 853 mem; Smith v. Howard, 

1 F. Cas. No. 365, 1 Brock. 456;| subject to attack under the statute. | Sheld. (N. Y.) 5, 20 HowPr 121; Mat- 

Bowen v. Clark, 3 F. Cas. No. 1,721, | Stephens v. Dickinson, 43 SW 212, 19 | tison v. Demarest, 27 N. Y. Super. 

1 Biss, 12'8: Kyl 1223. 161; Willis v. Murphy, (Tex. Civ. A.) 
Ky.—-Bull v. Harris, 18 B. Mon. 62. Adams v. Allen-West Commn. | 28 SW 362. 


195. Co., 64 Ark. 603, 44 SW 462; 


Kennedy [a] An apparent withdrawal of a 


Mich.—Kirby v. Ingersoll, 1 Doug]. 
477, Harr. 172. 

N. Y.—Pettee v. Orser, 19 N. Y. 
Super. 123, 18 HowPr 442 [aff 28 
HowPr 581]; Matter of Lowenstein, 
7 HowPr 100; Havens v. Hussey, 5 
Paige 3805 Hitchcock v. St. John, 
Hoftm. 611. 

Oh.—McGrath v. Cowen, 57 Oh. St. 
385, 49 NE 338. 

R. I.—Ormsbee v. Davis, 5 R. I. 
442. 

59. Cross references: 

As to limited partnership see infra 
§ 1078. 

Rights and liens of partners as cred- 
itors generally see supra §§ 412, 
413. 

Transfer of firm assets to partner or 
new firm see infra §§ 422-426. 

60. See supra § 413. 

61. Ala.—Goldthwaite v. Ellison, 
99 Ala. 497, 12 S 812. 

Ky. -—Stephens v. Dickinson, 43 SW 
212, 19 tie 1228. 
arr v. Dugan,-22 Md. 58. 


Nee : ‘ 
313, 32 NE 761; Champlain First Nat. 
Bank v. Wood, 45 Hun 411 [rev on 
other grounds 128 N. Y. 35, 27 NE 
1020]; Granville Nat. Bank v. Cohn, 
42 Hun 381, 6 NYSt 318; Mattison v. 
Demarest, 27 N. Y. Super. 161. 
hee —Welsh v. Britton, 55 Tex. 

ue —Goddard v. Hapgood, 25 Vt. 
35 60 AmD 272. 

[21 Preference of father’s estate. 
—An assignment by a firm, as such 
and as individuals, is not necessarily 
void because it prefers the estate of 
the father of one of the partners 
who, as his father’s heir, had an in- 
terest in the estate; the partner'can 
derive no advantage from such pref- 
erence of his father because the as- 
signment covered his individual as- 
sets. Brown y. Halsted, 17 AbbNCas 
CNRS) 19177. 

[bo] Not necessarily fraud.—The 
fact that a firm, prior to making an 
assignment, > ete over to one of 


tz 


v. Wood, 52 Hun 46, 4 NYS 758. 

[a] Loan by partner as guardian. 
—When a partnership used funds be- 
longing to the ward of one partner, 
such funds may be preferred in a 
firm assignment for creditors. 
Adams v. Allen-West Commn. Co., 64 
Ark. 603, 44 SW 462. 

{[b] Loan by partmer as adminis- 
trator.—A firm may prefer a debt 
due a member as administrator for 
money loaned the firm by him in that 
capacity, at least where it does not 
appear that he has any interest in 
the estate. Kennedy v. Wood, 52 
Hun 46, 4 NYS 758. 

63. Webb v. Thomas, 21 NYS 69, 
49 NYSt 462 [aff 142 N. Y. 622 mem, 
37 NE 564 mem]. 

[a] Thus an assignment made by 
a firm is not, in the absence of fraud, 
invalid because it prefers the indors- 
er and not the holder of a valid, un- 
paid note, although such indorser is 
at the time a member of the firm. 
Webb v. Thomas, 21 NYS 69,.49 NYSt 
462 [aff 142 N. Y. 622 mem, 37 NE 
564 mem]. 

64. Campbell v. Colorado Coal, 
ete Co. 9 Colo: 60,710-P) 248); Peck- 
ham v. Mattison, 15 AbbNCas (N. Y.) 


3867 note; Friend v. Michaelis, 15 
AbbNCas (N. Y.) 354; Fanshawe v. 
Lane, 16 AbbPr (N. Y.) 71; Belmont 
v. Lane, 22 HowPr (N. Y.) 365. 


[a] Rule applied.—Where, 
to a partnership assignment, 


prior 
notes 


hhad been given by the firm to two 


members, 
er firm, 


who also composed anoth- 
in the settlement of partner- 
ship transactions with the latter 
firm, and these members gave the 
notes to members of their families to 
whom the same were made payable, 
the firm could prefer these notes in 
the assignment, as the payees became 
absolute owners upon delivery to 
them of the notes, and their title and 
right to recover thereon were in no 
way affected by the subsequent deal- 
ings or complications of the two 
firms. Champlain First Nat. Bank 
v. Wood, 128 N. Y. 35, 27 NE 1020. 


member of a solvent firm, where he 
secretly retains his interest and is 
only to claim such transaction as a 
sale in case of the insolvency of the 
new firm, does not relieve him from 
liability and makes void an assign- 
ment by the latter preferring such 
retiring partner for the amount of 
the supposed price of such sale. Mat- 
cope v. Demarest, 27 N. Y. Super. 

66. Cohen yv. Irion, 7 NYS 106, 26 
NYSt 1 [rev on other grounds 126 
N. Y. 665 mem, 27 NE 853 mem]. 

67. Necessity for assigning all 
property see Assignments for Bene- 
fit of Creditors §§ 27, 108. 

68. Field v. Romero, 7 N. M. 6380,. 
AAT UBT) 

69. See pesleunicnt: for Benefit of 
Creditors § 4 

20. HY eta” v. 
AbbNCas (N. Y.) 354. 

71. Hartzler v. Tootle, 85 Mo. 23; 
Ford v. Clarke, 83 Wis. 45, 53 NW 81. 

_{a] MTllustration—Where an _ as- 
signment conveys to the assignee all 
the assignors’ property in trust for 
their creditors, both partnership and 
individual, the assignors being re- 
ferred to therein indiscriminately as 
the parties of the first part, and the 
partnership assets and debts and in- 
dividual assets and debts are listed 
separately, as the court has power 
under the statute to apply the assets 
according to law the assignment is 
not void on the ground of its makins 
unlawful preferences. Ford v- 
Clarke, 83 Wis. 45, 53 NW 81. 

72. Moody v. Carroll, 71 Tex. 143, 
8 SW 510, 10 AmSR 734; Kerr v. 
ren Bank of Commerce, 4 Ont. 

5 

Assignment of firm and individual 
property for creditors generally see 
ge ewmgets for Benefit of Creditors 
§ 

Validity of assignments by firm or 
partners for benefit of creditors gen- 
erally see Assignments for Benefit of 
Creditors § 80. 


Michaelis, 15 
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treating all their property as firm property and all 
their debts as firm debts, is not fraudulent as to 
creditors, although they did not know of the copart- 
nership.7* 

Preferring individual debts. Such an assignment 
is not invalid because of a provision for the pref- 
erence of individual debts, where the value of the 
individual property assigned by each partner ex- 
ceeds the amount of his individual debts preferred.** 
The assignment, however, is fraudulent and void if 
it appears that the individual debts are to be paid 
directly out of partnership assets,’> as where the 
assignee is directed to pay individual debts out 
of firm property to the exclusion of firm ereditors.’° 

Direction as to application of surplus. The as- 
signment is not invalidated by a direction to apply 
the surplus, after paying firm debts, to the debts of 
individual creditors, where the direction does not 
require the payment pro rata of the aggregate in- 
dividual debts out of the aggregate surplus.’7 But 
_where the assignee is directed to pay the aggregate 
individual debts out of the aggregate surplus, the 
assignment is invalid, since to carry out such diree- 
tion, in case the debts of the several partners are 
not equal, will result in applying the property of ‘One 
person in payment of the debts of another;*® but 


73. Severson v. Porter, 73 Wis. 70, 


40 NW 577. 
74 Hollister v. Loud, 2 Mich. 309; 
‘“Knauth v. Bassett, 34 Barb. (N. Y.) 


81; Haggerty v. Granger, 15 HowPr 


605; 
SW 620. 
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may have it set 


Conroy v. Woods, 13 Cal. 626, 73 AmD 
Coakley v. Weil,. 
Hemm vy. Juede, 153 Mo. A. 259, 133 


Diversion of firm assets in general 


U. S.—Francklyn v. Sprague, 
In re Fackelman, 248 Fed. 5653 


[§§ 419-420 


complaint thereof cannot be made by the firm cred- 
itors."? 

[§ 420] (4) Transfers to Third Persons in Gener- 
al’°—(a) Of Firm Assets. So long as a partner- 
ship continues in possession and control of the firm 
property, as an acting concern, even though insol- 
vent,*! the partners may make any honest. disposi- 
tion ‘of such property to third persons;** and there- 
fore, as a general rule, until a partnership creditor 
has acquired a lien on partnership property, by proc- 
ess of law,** any transfer of such property to a 
bona fide purchaser or transferee for value is good 
as against such creditor.8* If the purchaser is a 
bona fide one, such a transfer is good as against 


firm creditors, regardless of what use is made of the 


proceeds of the transfer,*® even though they are 
used by the members of the firm for their individual 
benefit;8® and such purchaser cannot be held liable 
for firm debts,*7 unless he has agreed, in considera- 
tion of the transfer, to pay such debts.*§ 

Fraud. Where, however, the transfer is not fair 
and bona fide, but is made and accepted to defeat 
or defraud firm ereditors, it is invalid and they 
aside as a fraud upon them,®® as 
where a partner transfers firm property, in fraud 
of firm creditors, in payment of his own debts.°° 
ecution creditors to subject the prop- 
erty received for the transfer of firm 
property to the payment of their 
claims, since, while the firm con- 
tinues an acting concern, its assets do 
not constitute a trust fund for the 
payment of firm creditors. Allen y. 
Center Valley Co., 21 Conn. 130, 54 
AmD 333. (2) Where a firm forms a 


corporation, and transfers to it real 
and personal property belonging to 


47 Md. 277; 


LS Meds big; 21 


(N. Y.) 243; McDonald v. McCallum, | see supra § 
11 Grant Ch. (Ont.) 469. oe See supra. § 402. 
75. Knauth v. Bassett, 34 Barb. 
ae Y.) 381. See generally supra § 121 AW. Sisal: CUS be Ode, oO) aecme de 
36; 
76. Field v. Romero, 7 N. M. 630, Austin v. Seligman, 
A Pi b Ate Blatchf. 506. 


77. Wooldridge v. Irving, 23 Fed. 
676; Crook v. Rindskopf, 105 N. Y. 
476, 12 NE 174 [rev 34 Hun 457]. 

{a]. Thus an assignment convey- 
ing par tnership and individual prop- 
erty is not rendered invalid by a 
provision merely that the assignee 
shall pay ‘all the private and indi- 
vidual debts” of.each partner, after 
paying the firm debts, as this does 
not require him to disregard the re- 
spective rights of the individual cred- 
itors. Eyre v. Beebe, 28 HowPr (N. 
Y.) 333. 

78. O’Neil v. Salmon, 25 HowPr 
(N. Y.) 246. 

[a] Reason for rule.—‘‘Hach as- 
signor, being insolvent, diverted his 
own property from his own individ- 
ual creditors, and appropriated it to 
the payment of the debts of his co- 
assignors, for which he was not lia- 
ble, and to the payment of which his 
property could not by law be subject- 
ed. This is a palpable fraud, and 
the assignment~ deliberately provid- 
ing for it, it cannot be upheld.” 
O'Neil v. Salmon, 25) How Pre CN. Ys) 
1246, 253. 

79. Crook v. Rindskopf, 105 N. Y. 
476, 12 NE 174 

80. Cross references: 
Assignments for firm creditors see 

supra §§ 416-419. 

Assignment or mortgage for individ- 

ual creditors see infra §§ 431-437. 
Power of partner to sell partnership 

property generally see supra §8§ 

322-326. 


81. Allen vy. Center Valley Co., 21 |- 


Conn. 130, 54 AmD 333; Frank v. Pe- 
ters, 9 Ind. 343, 344. And see cases 
infra note 84. 

“The simple fact that men may be 
insolvent, in the popular sense of the 
word, does not deprive them of the 
power of selling their property by 
bona fide sales.” Frank v. Peters, 
supra. ; 

82. Stringer v. Stevenson, 240 Fed. 
892, 153 CCA 578 [mod 234 Fed. 454]; 


Ala.—Smith y. Collins, 94 Ala. 394, 
10 S 334. 

Cal.—Haskin v. James, 96 Cal. 258, 
ie Es SiG. 

Conn.—Allen y. Center Valley Co., 
21 Conn. 130, 54 AmD 333. 

Ill.—Singer v. Carpenter, 125 MIIl. 
117, 17 NE 761 [aff 26 Ill. A. 28]. | 

Ind.—Frank v. Peters, 9 Ind. 343. 

Kan.—Woodmansie y. Holcomb, 34 
Kan. (35, 0P* 603: 

Ky.—Reid v. Cook, 10 Ky. Op. 471. 

La.—Thompson v. Mylne, 6 La. 


Ann. 80. 
Md.—Flack vy. Charron, 29 Md. 311. 
Mite A eNOIa v. Brown, 24 Pick, 
89, 35 AmD 296. 
N. 


Y.—Field v. Chapman, 15 Abb 
Pr 434, 24 HowPr 463. 
Oh. — Gwin v. Selby, 5 Oh. St. 96. 


S. C.—Boozer v. Webb, 25 S. C. 82. 

Tex.—Howkins v. Western Nat. 
Bank, (Civ. A.) 146 SW 1191. 

[a] “If no intent to hinder, delay, 
or defraud creditors appears, the firm 
ereditors cannot impeach the trans- 
action.” Stringer v. Stevenson, 240 
Fed. 892, 899, 153 CCA 578 [mod 234 
Fed. 454]. 

[b] Creditor’s right subordinate. 
—The right of a creditor of a part- 
nership is subordinate to the power 
of a partner to make a bona fide dis- 
position of the property before it is 
subjected to the creditor’s lien. Field 
v. Chapman, 15 AbbPr (N. Y.) 434, 24 
HowPr 463. 

85. Smith v. Collins, 94 Ala. 394, 
10 S 334. 

8s6. Allen v. Center Valley Co., 21 
Conn. 130, 54 AmD 3338; Singer v. Car- 
penter, 125 Ill. 117, 17 NE 761 [aff 
26 Tll. A. 28]; Arnold v. Brown, 24 
Pick. (Mass.) 89, 35 AmD 296. 

{a] Tllustrations.—(1) Where the 
firm transfers firm property under 
an agreement by which the purchaser 
pays the consideration to the part- 
ners individually, firm creditors can- 
not maintain a creditor’s bill against 
the individual partners and their ex- 


the firm, and each partner receives 
stock in payment, the stock is indi- 
vidual property, and a firm creditor 
is not entitled to have his debt paid 
out of the proceeds of such stock 
received by one of the partners in 
preference to individual creditors. 
Singer v. Carpenter, 125 Ill. 117, 17 
NE 761 [aff 26 Ill. A. 28]. 

87. Frank v. Peters, 9 Ind. 343. 

88. Francklyn v. Sprague, 121 U. 
S. 215, 7 SCt 951, 30 L. ed: 936; Olson 
v. Morrison, 29 Mich. 395; Zioncheck 
v. Hepden, 144 Wash. 272, 257 P 835; 
Stecker v. Ontario Seed Co., 20 Ont. 
L. (359, 15 OntWwR. 374. 

[a] Thus, where a purchaser of 
firm property subject to firm debts 
agrees in writing to asSume and pay 
such debts as part of the purchase 
price, he thereby recognizes the equi- 
table lien of firm creditors, and it is 
not necessary for them to put their 
claims in judgment before filing a 


bill to compel such payment. Olson 
v. Morrison, 29 Mich. 395. 
89. Stringer v. Stevenson, 240 


Fed. 892, 153 CCA 578 [mod 234 Fed. 
454]; Kelley v. Flory, 84 Iowa 671, 51 
NW 181; Flack v. Charron, 29 Md. 
eye Van Doren v. Stickle, 24 No 
Hg. 383i [aft 27-N. wd. Ba. 498}. 

{a] Tllustrations.—(1) Notes giv- 
en by a purchaser of firm property 
of an insolvent firm, on account of 
the purchase money, made payable 
to the order of the wife of one of the 
partners, and by her husband given 
to her, are void in ker hands against 
firm creditors. Van" Doren v. Stickle, 
24. N. J. Hd. 331 [aff 27 N.. J. Eg. 498]. 
(2). Where a partner in an insolvent 
firm fraudulently conveys the prop- 
erty in which the firm business is 
being carried on to his wife who 
rents it to the firm, she becomes a 
mere trustee for her husband and 
cannot recover the rents in insolvency 
distribution proceedings as 
firm creditors. Lawson y. 
N.S Hig). 7910, "67, Ara '5 

90. See infra '§ 435. 


Dunn, 66 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 421] (b) Of Partner’s Interest.°1 A transfer 
by a partner of his interest in the firm assets to a 
third person is prima facie valid as to firm ered- 
itors,®? and can be set aside by such ereditors only 
upon proof of fraud as against them.®* Such a sale, 
however, passes. to the purchaser only the selling 
partner’s interest in any surplus which remains aft- 
er firm debts are paid,®* and therefore the purchas- 
er’s interest is generally subject to the payment of 
such debts;°> after such a sale a firm creditor may 
subject the property to sale in satisfaction of his 
debt through judgment and execution.®® The pur- 
chaser is not personally liable for firm debts which 
were not assumed by him in his purchase.?* 

[§ 422] (5) Transfer of Firm Assets to Copart- 
ners or New Firm®*—(a) In General. The rule re- 
quiring partnership assets to be applied in satisfac- 
tion of partnership debts, in preference to individual 
debts of the partners,®® depends upon the partner- 
ship’s being maintained intact,t and except as 
against a partnership creditor who has acquired a 
len on partnership property by process of law,? 
the partnership assets may be legally transferred 


$5 126 For individual debts see infra 

92. Long v. West, 31 Kan. 298, 1 
P 545; Kimball v. Thompson, 13 Metc. 
(Mass.) 283; Stansell v. Fleming, 81 
Tex. 294, 16 SW 1033. Pa, 


per Works v. 
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\ 


Kan.—Burton v. Baum, 32 Kan. 641, 
JES 


N. Y.—Stanton v. 
Yo 265, 4 IN 5295 
Willett, 24 N. Y. Super. 
19 AbbPr 416. 


[47 CLS). 92K 
in good faith, for a valuable consideration. to one 
or more of the partners;® and in the absence of 
fraudulent intent, such a transfer is not of itself 
a fraud upon firm ereditors,* or upon individual 
creditors.° As a general rule, therefore, if, at any 
time before the firm property has come into the 
hands of a court of equity for distribution or ad- 
ministration,® one or more of the partners part with 
their interests, whereby the firm assets are trans- 
ferred in good faith to the other member or members 
of the firm, or to a. new firm in which some of the 
former partners are members, without any reserva- 
tion as to the payment of firm debts out of firm as- 
sets,’ the partnership property ceases to be such, 
but becomes the several property of the copartner 
or copartners to whom transferred;* and the equi- 
table lien of the partners to have partnership assets 
applied to partnership debts® is extinguished,’ and 
consequently the derivative equities of the general 
firm creditors, as against such property, are at an 
end,!! and they have no greater rights in the assets 
transferred than have the individual ereditors of the 
purchasing partner or partners.1? After such a 
ulently mortgaged by his firm pron 
the mortgagee thereof and may hol 
it, if of a kind exempt from execu- 
tion, as against firm creditors. Bur- 
ton v. Baum, 32 Kan. 641, 5 P 3. 


Dividing firm assets among part-. 
ners see infra § 879. 


Westover, 101 N. 
Persse, etc., Pa- 


[a] Thus, where one of two part- 
ners, with the consent of the other, 
sells his interest to a third Sled 
to whom the other partner, in 
short time, as contemplated by ye 
first sale, also sells his interest, such 
sales are prima facie valid against 
all the world. Kimball v. Thompson, 
13 Metce. (Mass.) 283. 

93. Kimball v. Thompson, supra; 
Tennant v. McKean, 46 Mo. A. 486. 

94 See supra § 246. 

Ascertainment of partner’s interest 
1 ate generally see infra §§ 854— 


95. Ford v. Wornall, 9 Ky. Op. 58; 
Tarbell v. West, 86 N. Y. 280; Morss 
v. Gleason, 64 "N.Y. 204; Doner Vv. 
Stauffer, 1 Penr. & W. (Pa.) 198, 21 


AmD 370; Roberts v. Dunham, 1 Pa. 
CG PP 136: Stillv. Hocke, 66-Tex. 715, 
2 SW 59 


[a] ~ Rule applied.—Where a part- 
ner has conveyed his undivided inter- 
est in firm property and has not re- 
served a lien thereon for purchase 
money, but is forced to pay partner- 
ship debts which were assumed by 
his vendee, he may in equity subject 
such conveyed interest in the hands 
of his vendee, but not where .it has 
been conveyed to indemnify him for 
having paid the partnership debts. 
Ford v. Wornall, 9 Ky. Op. 58. 

[b] In New Hampshire a partner’s 
sale of his interest to a third per- 
son does not destroy the priority of 
the right of a firm creditor to the 
payment of his debt out of the firm 
property to the extent of the remain- 
ing partner’s interest therein. Spurr 
v. Russell, 59 N. H. 338. 

96. Stansell v. Fleming, 
294, 16 SW 1033 

97. Humes v. Higman, 
215, 40 S 128. 

98. Transfer of partner’s interest: 
As dissolution of firm see infra § 780. 
To copartner as retirement of part- 

ner see infra § 570. 

Validity of transfer of firm prop- 
erty to partner as against assignee in 
bankruptcy see Bankruptcy § 275. 

99. See supra § 405. 

1. Inre Fackelman, 248 Fed. 565. 

2. See supra § 402. 

8. Coakley v. Weil, 47 Md. 277; 
Wilcox v. Kellogg, 11 Oh. 394. And 
see cases infra note 12. 

4... ares is 250 v. 
Fed. 57. 

Fla.—Lee v. "Bradley Fertilizer Co., 
44 Fla. 787, 33 S 456. 


Si Tex 
145 Ala. 


Straus, 26 


Ss. C.—Jones v. Smith, 31S. C. 527, 
10 SE 340. 

And see cases infra note 12. 

[a] Transfers held without fraud. 
—(1) Where one of two partners re- 
tires from business, and relinquishes 
to the other all his interest in the 
partnership property, the purchas- 
ing partner supposing himself to be 
solvent and being so believed to be 
by the seller, and the continuing part- 
ner continues in business for sev- 
eral months before failure, during 
which time’he stands open to levy 
by firm creditors, and the retiring 
partner offers to pay, according to an 
agreement made by him on retiring, 
a proportion of the claims of cred- 
itors, the facts justify a finding, in 
an action brought on behalf of such 
ereditor to set aside the transfer, 
that the transfer was made without 
fraud. Stanton v. Westover, 101 N. 
Y. 265, 4 NE 529. (2) A delivery of 
the stock in trade by one partner to 
his copartner, coupled with open, 
published notice that the partner- 
ship was dissolved, and that the re- 
maining partner would pay the debts 
of the business, is such evidence of 
change of ownership as will prevent 
the setting aside thereof as fraud- 
ulent against firm creditors. John- 
ston v. Straus, 26 Fed. 57. 

[b] Exchange for other property. 
—The mere transfer of partnership 
property, in exchange for other prop- 
erty which is transferred to the mem- 
bers of the firm individually, neither 
makes the transfer per se fraudulent 
nor is conclusive evidence of any 
intent to defraud or delay partner- 
ship creditors, unless the substituted 
property is less valuable than that 
sold, less accessible to process, or not 
as readily convertible into money by 
judicial proceedings. Persse, etc, Pa- 
per Works v. Willett, 24 N. Y. Super. 
£31, 19 AbbPr 416. 

[c] A conveyance by one partner 
of his interest in firm land to his co- 
partner to facilitate the adjustment 
of partnership affairs, and in order 
that the firm shall not be embarrassed 
by his outstanding personal indebted- 
ness, is not in fraud of firm creditors, 
since, whether the title to the land 
is in one or both partners, it is alike 
liable for partnership debts. Jones 
v. Smith, 31. S.C. 527, 10 SE 340. 

[d] Purchase from mortgagee.—A 
partner may, in the absence of fraud- 
ulent intent, purchase property fraud- 


5. Ball v. Danton, 64 Or. 184,129 
PB 10382: Jones, v. “Smith; 3h 7s77Ce 
527, 10 SE 340. 

Ae See generally supra §§ 404- 

7. See generally supra § 405. 

8. Conversion of firm property into 
individual property generally see su- 
pra §§ 207, 8. 

9. See supra § 401. 

10. In re Brewer, 289 Fed. 79 
(North Carolina); In re Baker, 224 
Fed. 611; Sherk v. Hereford First 
Nat. Bank, \(Tex. «Civ. “A.)% 152 SW 
832 [mod on other grounds (Commn. 
A.) 206 SW 507]; Hawkins v. West- 
ern Nat. Bank, (Tex. Civ. A.) 146 SW 
1191. See generally supra § 408. 

[a] Thus a partner who purchases 
his copartner’s interest and attempts, 
without the aid of the court, to set- 
tle with firm and individual creditors, 
loses his partnership lien and takes 
the copartner’s interest subject to a 
deed of trust thereon. Sherk v. Here- 
ford First Nat. Bank, (Tex. Civ. A.) 
152 SW 832 [mod on other grounds: 
(Commn. A.) 206 SW 507]. 

11. In re Brewer, 289 Fed. 79, 93 
(North Carolina). See generally su- 
pra §§ 405-408. 

“If the retiring partner assigns 
his interest in the partnership assets, 

making no reservation of title or im- 
pressing upon the property no trust 
for his protection, but accepting the 
personal covenant of the assignee 
partner to pay the partnership debts, 
or giving bond with security, he parts 
with his equity to compel the assignee 
partner to apply the partnership 
property to the payment of partner- 
ship debts and, therefore, the part- 
nership creditors have no equity or 
claim to do so.’ In re Brewer, su- 
pra (North Carolina). 

12. U. S.—Huiskamp  yv. Moline 
Mee ot COs, 2d WES Pode es C tn soon 
30 L. ed. 971 (Missouri); In re Brew- 
er, 289.Fed. 79 (North Carolina) ; 
In re Baker, 224 Fed. 611; In re 
Young, 228 Fed. 659; Johnston v. 
Straus, 26 Fed. 57; Shimer v. Huber, 
ook Cas. No. 12,787, 14 Phila. (Pa.) 

Ala.—Mayer v. Clark, 40 Ala. 259; 
Reese v. Bradford, 13 Ala. 837. 

Ais saree v. Fletcher, 42 Ark. 
| Saeco a Miller, 11 Colo. 431, 


vs P 
Conn.—Allen v. Center Valley Co., 


928 [47 C.J.] 
transfer the purchasing partner may lawfully trans- 
fer the property in payment of his individual 
debts,'* and the property in his hands ean be reached 
by ereditors, partnership as well as individual, only 
by judgment and execution,!* the creditor prior in 
time in effecting his execution being entitled to the 
greater right.1° These rules, however, do not apply 
where the transfer is not made in good faith, but 
is made for the purpose of hindering and delaying 
firm creditors.1°® 

Where the firm consists of more than two partners, 
it has been held that the sale of one partner’s in- 
terest to a copartner passes only his share in any 
portion remaining after the payment of firm debts,*? 
and does not convert the partnership title into the 
separate title of the purchaser,'* nor affect the rights 
of the firm creditors to the firm assets;1® and that 
in such a case the joint property continues lable for 
the partnership debts as before, so long as the re- 
tiring partner remains liable with the others for 
such debts, and no adverse or paramount rights or 
liens have attached.?° 

A mere executory agreement between the partners, 
for the sale or transfer of the assets of the firm to 
one of them, unaccompanied by any actual delivery 
or transfer, is not sufficient to defeat the preference 
of firm creditors in such assets.” 
21 Conn. 130, 54 AmD 333. 

Fla.—Lee v. Bradley Fertilizer Co., 
44 Fla. 787, 33 S 456; Schleicher v. 
Walker, 28 Fla. 680, 10 S 33 

Ga.—Upson Vv. Arnold, 19 Ga. 190, 
63 AmD 302. Westover, 101 

Tll.—Hanford v. Prouty, 133 Ml, | 529. 
339, 24 NE 565; Ladd v. Griswold, 
9 Ill. 25, 46 AmD 443. 

Ind.—Purple v. Farrington, 119 Ind. 
164, 21 NE 543, 4 LRA 535; Dunham 
v. Hanna, 18 Ind. 270. 

Iowa.—Indianola First Nat. Bank | at the time. 
v. Brubaker, 128 Iowa 587, 105 NW |& C. 56 
116, 111 AmSR 209, 2 LRANS 256. [b] 

Kan.—Kincaid v. National Wall-Pa- 
per Co., 63 Kan. 288, 65 P 247, 838] to 
AmSR 243, 54 LRA 412. 


La.—Hagan v. Scott, 10 Da. 345. 
Md.—Flack v. Charron, 29 Md. 311. 


faith, 


its full 
arate debts, 


gan v. 


Mass.—Robb v. Mudge,- 14 Gray [e] 
534. 
Mich.—Topliff v. Vail, Harr. 340. 


Miss.—Fulton v. Hughes, 63 Miss. | ner 


61; Parish v. Lewis, Freem. 299. affairs, 


PARTNERSHIP 


the title of the partnership [a] 
property vests in the remaining 
ner as part of his own private estate, 
free from any lien or equity in favor 
of partnership creditors. 


(2) On the dissolution of a firm 
by the retirement of one of the part- 
ners and assignment of all his inter- 
est to the remaining 
ereditors have no lien on partnership 
effects for the payment of debts due 
Ex p. Clarkson, 4 Deac. 


Where a partner buys his co- | or. 
partner’s share in land by assuming 17. 
value the latter’s sep- | 282. 
their payment will be 18. 
valid as against firm creditors. 
Scott, 10 La. 345. 282; 
Where the surviving partner | 146, 
transfers partnership assets to the 
administrator of the deceased part- 20. 
in the settlement of partnership 
the priority of partnership 21. 


[§§ 422-423 


Rescission of transfer. Where partners have en- 
tered into an agreement for the purpose of hinder- 
ing and delaying the creditors of one of them, where- 
by the legal title to all of the partnership property 
has become vested in the other partner, it is com- 
petent for them, in the absence of interference by 
creditors, to rescind, and to restore to each other an 
equal interest in the property acquired under such 
agreement.*? 

[§ 423] (b) Insolvency of Firm and Purchasing 
Partner. Even where the firm and purchasing part- 
ner are insolvent, if the sale is made for a consider- 
ation which is valuable to the firm estate and in good 
faith, it transforms the firm ownership into the sep- 
arate ownership of the purchaser, and puts an end 
to all claim of firm creditors to have it administered 
as firm property;?? and in some jurisdictions this 
rule is held to follow a sale by an insolvent firm to 
an insolvent partner, although no value is given by 
the latter to the former, beyond a promise to pay 
the firm debts, provided the parties have no actual 
intent to defraud the firm creditors.?* By the weight 
of authority, however, where a firm is insolvent, all 


alts assets are held in trust for its ereditors,?° and 
the priority of their rights in respect of partner- 


ship property is not divested by a transfer of its 
assets to one or more of the partners,?® or by a 


Thus a purchasing partner is 
not entitled to hold the property ex- 
empt from attachment on evidence 
clearly showing that he did not act 
in good faith, but that his actions 
and those of the others in connection 
with the dissolution of the firm con- 
stituted fraud on creditors. Casci v. 
Evans, 21 Oh. A. 288, 82 NE 764. 
firm [b] A conveyance of partnership 
realty into separate estate of a de- 
ceased partner is void as against 
creditors when voluntary and without 
consideration. McGregor vy. McGreg- 
2 OntWR 96. 
Rosenstiel v. A112) nT: 


part- 


Stanton v. 


Wis) 260034 NE 


partners, 


Gray, 


See supra § 208. 
Rosenstiel v. Gray, 
Menagh v. Whitwell, 
11 AmR 683; 
Cooke Bankr. L. 244. 
Menagh v. Whitwell, 52 N. Y. 


146, 11 AmR 683 
Fitzgerald ve, (Christi, -20 UNe Jr 


Ha- 19. une) GU. 
525 New Ye 


Ex p. Burnaby, 


Mo.—Norris v. Rumsey, 54 Mo. A.| creditors as to such assets is lost. | Eq. 90; Kreis v. Gorton, 23 Oh. St. 
143; Kelly v. Clancey, 16 Mo. A. 550; | Rose v. Gunn, 79 Ala. 411. 468. 
State v. Thomas, 7 Mo. A. 205. 13. Huiskamp v. Moline Wagon 22. Greenwood v. Marvin, 111 N. Y. 


N. Y.—Stanton: v. Westover, 101 
N. Y. 265, 4 NE 529; Dimon v. Haz- 


971 (Missouri); 
ard, 32 N. Y. 65; Sage v. Chollar, 21 


Cor, 121s. SS. 310, 7 SCt 899) 300b-ved, 
4 Schleicher v. Walk- 23. 
er, 28 Fla. 680, 10 S 33; 


423, 19 NE 228. 
U. S.—In re Baker, 224 Fed. 


Hanford v. | 611; Sargent v. Blake, 160 Fed. Died 


Barb. 596; Ketchum v. Durkee, 1] Prouty, 133 Ill. 339, 24 NE 565; Stan- CCA 213, 17 LRANS 1040, 15 AnnCas 
Barb. Ch. 480, 45 AmD 412; Robb v.| ton v. Westover, 101 N. Y. 265, 4158 [rev 152 Fed. 263] (Missouri). 
Stevens, Clarke 130. NE 329. Dimoney., Hazarda.'32 INe.Y¥: Ark.—Hudgins v: Rix, 60 Ark. 13, 


N. C.Latham v. Skinner, 62 N. C. | 65; 
292. 455; 

Oh.—Mortley v. Flanagan, 38 Oh. 
Sime40i= Welknap ve! Cram, Gi vOh: 
411; Wilcox v. Kellogg, 11 Oh. 394; 
Pfirrman v. Koch, 13 Oh. Dec. (Re- 
print) 660, 1 Cine. Super. 460. 


Durfee v. Bump, 


Crane v. Roosa, 40 Hun (N. Y.) 
Lewis v. Bache, 7 NYS 757 [aff 
130 N. Y. 640 mem, 29 NE 151 mem]; 
33 NIG) OES 
v. McNulty, 4 NYSt 646. 
Assignment or mortgage for indi- 
vidual debts in general see infra §§ 


28 SW 422, 30 SW 767. 

Conn.—Allen v. Center Valley Co., 
21 Conn. 130, 54 AmD 333. 

Fla.—Lee v. Bradley Fertilizer Co., 
44 Fla. 787, 33 S 45 

Ind. —Purple Vv. mee fees 119 Ind. 
164, 21 NE 543, 4 LRA 5385 


Bates 


Or.—Ball v. Danton, 64 Or. 184, 129 | 431—437. Mass.—Robb’ v. Mudge, 15 Gray 
P 1032. 14. Sage v. Chollar, 21 Barb. (N. | 534; Howe v. Lawrence, 9 Cush. 553, 
Ry l—weaterman v. Hunt, 2) Re LT | Yo) 596; 57 AmD 68. 
298. 15. Martin v. Mallery, 60 Hun 245, Tenn.—Cleveland Nat. Bank vy. Bry- 
3 , 85 Tex. | 14 NYS 599. ant, (Ch. A.) 54 SW _ 73. 
301, 20 SW 155; Rogers v. Nichols, 20 [a] Whus, where property of a Tex.—Sanchez v. Goldfrank, (Civ. 
Tex. 719; Hawkins v. Western Nat. | partnership is sold in a bona fide} A.) 27 SW 204. 
Bank, (Civ. A.) 146 SW 1191, 1194] transaction to one of the partners, Utah.—Douglas va Alder, 13 Utah 
[quot Cyc]. an execution against such property | 303, 44 P 706. 


Wis.—Thayer v. Humphrey, 91 Wis. 


bond on a judgment against the part- 24, 


Huiskamp v. Moline Wagon 


276, 64 NW 1007, 51 AmSR 887, 30|ner in favor of his individual cred-|Co., 121 U. S. 310, 7 SCt 899, 30 L. 
LRA 549; David v. Birchard, 53 Wis. itor is superior to a subsequent levy | ed. 971; Purple v. Farrington, 119 
492, 10 NW 557. of a creditor having a judgment ]|Ind: 164, 21 NE 543, 4 LRA 535; 

Bng.—Ex p. Ruffin, 6 Ves. Jr. 119, | against the partners. Martin v. Mal- | Werner v. Iler, 54 Nebr. 576, 74 NW 
31 Reprint 970, 19 ERC 626. lery, 60 Hun 245, 14 NYS 599. 833; Wilcox v. Kellogg, 11 Oh. 394. 


[a] Thus (1) where one of two 16. Johnson 
partners retires from business, re- 
linquishing to the other all his in- 
terest in the partnership property, Oh. Ae 


and the transfer is made in good | McGregor, 


HONGO eViCiaero des 


Ark. 518, 41 SW 996; 
Casci v. Evans, 21 
288, 152 NE 764; 
2 OntWR 96. 


Rothschilds, 63 25. In re Perlhefter, 
Flack v. Char- | (New oe de 
notes 26— 
McGregor v. 26. Daeeck v. Myers, 1385 N. Y. 599, 
32 NE 699. 


177 Fed. 299 
And see cases infra 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 423-424] 


transfer by one partner of his interest therein to 
and therefore, such a transfer, even 
though the insolvent purchaser partner promises to 
pay the firm debts, is fraudulent and void as against 
tending to defeat and delay their 
rights,?§ and does not prevent such creditors from 
being paid out of such assets in preference to in- 
So long as the firm is insol- 
partner may secure his original capital 
by purchasing and taking possession of the firm’s 


the other ;?7 
firm ereditors as 
dividual ereditors.”° 


vent, neither 


property or assets.°° 


The subsequent insolvency of the purchasing part- 
ner, however, does not affect the validity of a trans- 


fer already made in good faith.*+ 


[§ 424] (c) Assumption of Obligations of Old 
If the firm and the purchasing partner are 
solvent, a transfer of the firm property to the pur- 
chaser, in consideration of his assuming the debts of 


Firm. 


27. In re Perlhefter, 177 Fed. 299 
(New York); Bulger v. Rosa, 119 N. 
Y. 459, 24 NE 8538. 


28. U. S.—In re Perlhefter, 177 
Fed. 299 (New York); In re Terens, 
175 Fed. 495. 


Ala.—Henderson _ v. 
Bank, 123 Ala. 547, 26 S 226, 82 AmSR 
140; Smith v. Heineman, 118 Ala. 
195, 24 S 364, 72 AmSR 150; Muske- 
gon Valley Furniture Co. v. Phillips, 
pis Aa. 3143220 S) 822i Teaeue. v: 
Lindsey, 106 Ala. 266, 17 S 538. 

Til.—In re Landfield, 80 Ill. A. 417 
[app dism 182 Ill. 264, 55 NE 371]. 

Iowa.—Kelley v. Flory, 84 lowa 671, 
51 NW 181. 

Ky.—Wilson v. Soper, 13 B. Mon. 
411, 56 AmD 573. 

: v. Albrecht, 17 La. Ann. 

5: 


Md.—Franklin Sugar Refining Co. 
v. Henderson, 86 Md. 452, 38 A 991, 
63 AmSR 524; Collier v. Hanna, 71 
Md. 253, 17 A 1017. But see Arm- 
strong v. Fahnestock, 19 Md. 58 
(where due notice of the dissolution 
and of the continuance of the busi- 
ness by the purchasing partner be- 
ing given, and there being no intent 
to defraud firm creditors, the trans- 
fer was upheld). 

Miss.—Jackson Bank v. Durfey, 72 
Miss. 971, 18 S 456, 48 AmSR 596, 
31 LRA 470. 

Mo.—Mansur-Tebbetts Impl. Co. v. 
Ritchie, 159 Mo. 213, 60 SW 87; Mc- 
Donald v. Cash, 45 Mo. A. 66. 

Nebr.—Morehead v. Adams, 18 Nebr. 
569, 26 NW 242; Roop v. Herron, 15 
Nebr ri3,.lie NW 353; 

N. J.—Red Bank Second Nat. Bank 
Vv. Barr, (Ch.), 7 A 892;.. Bannister: v. 
Miller, 54 N. J. Hq. 121, 32 A 1066 
[aff 54 N. J. Eq. 701 mem, 37 A 1117 
mem]; Arnold v. Hagerman, 45 N. J. 
Eq. 186, A Ae O85 ee Aisi Tc. 

N. ¥.-Stanton v. Westover, 101 N. 
Y. 265, 4 NE 529; Menagh v. Whit- 
well, 52 N.Y. 146, 11 AmR 683; Bray- 
ton v. Sherman, 45 App. Div. 58, 60 
NYS 1118 [aff 166 N. Y. 610 mem, 
59 NE 1119 mem]. 

W. Va.—Conaway v. Stealey, 44 W. 
Va. 163, 28 SE 793; Baer v. Wilkin- 
son, 35 W. Va. 422,14 SE 1; Darby v. 
Gilligan, 33 W.°Va. 246, 10 SE 400, 
6 LRA 740. 

Wis.—Cribb v. Morse, 77 Wis. 322, 
46 NW 126; David v. Birchard, 53 
Wis. 492, 10 NW. 557. 

Eng.—In re Kemptner, L. R. 8 
Eq. 286; Ex p. Mayou, 4 De G. J. 
& S. 664, 69 EngCh 508, 46 Re- 
print 1076. 


Ont —Ins ro iCaton,e26s.U> Cs uC, Pil 


308. 

[a] Reason for rule.—‘‘The rights 
of the creditors of a partnership 
would be too precarious if they might 
be defeated by the sale of one or 
more of the partners of his interest 
in the partnerShip to his co-partners. 
The law has not said that they shall 
lose their right of preference by such 


AAT Cc. J.— 59] 


Farley Nat. 
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creditor, 


ereditors.*+* 
the purchasing 


[47 C.J.] 929 


the firm, vests him with full ownership and frees the 
property from any lien for the payment of firm 
debts,?? as a mere promise by the purchasing partner 
to pay the firm debts ereates only a personal obliga- 
tion, and not a lien, and does not prevent such part- 
ner from using the property in payment of his in- 
dividual debts,?? and when so applied, the individual 
taking them without notice of any such 
promise, stands in the position of a purchaser for a 
valuable consideration, and holds free of any firm 
But in case of such an assumption by 
partner, firm ereditors are generally 
entitled to accept him as their debtor, in the place 


of the firm, and to share pari passu with his individ- 


change in the number of the mem- 
bers of the firm, and we cannot de- 
eree what the law has not ordained.” 
Beer’s Suce., 12 La. Ann. 698, 699. 

{b] TZllustrations.—(1) Where a 
firm and ‘the members are insolvent, 
a member selling out to the others 
and taking in payment part of the 
firm property acts in fraud of firm 
ereditors. Kelley v. Flory, 84 Iowa 
671,-51 NW 181. (2) A dissolution 
and transfer by one of two partners 
to the other of all his interest in an 
insolvent partnership, although with- 
out actual fraudulent intent, is fraud- 
ulent in law against partnership cred- 
itors, and does not debar them from 
the right to be first paid from part- 
nership property. In re Terens, 175 
Fed. 495. 

{c] Sucha transfer is deemed vol- 
untary when the only consideration 
therefor is the insolvent transferee’s 
promise to pay the firm debts. Ex 
p. Mayou, 4 De G. J. & S 664, 69 
EngCh 508, 46 Reprint 1076. 

{[d] Assignment for creditor who 
is a partner.—An assignment made 
by all of the partners to secure a 
ereditor who is also a partner, at a 
time when the firm is in an insolvent 
condition, is invalid as against out- 
side firm creditors. Johnson v. Roth- 
schilds, 63 Ark. 518, 41 SW 996. 

29. Shaw v. Goodman, 138 Ga. 567," 
ie SE 661. And see cases supra note 
8. 

[a] Rule applied.—W here two 
members of a firm sell their interest 
to the remaining members and a third 
person, and the new partnership sub- 
sequently goes into the hands of a 
receiver, the claim against the new 
member for the price of his interest 
does not take precedence over claims 
of general creditors. Shaw v. Good- 
man, 138 Ga. 567, 75 SH 661. 

30. Arbenz v. Gmur, 32 Philip- 
pine 117. 

31. Schleicher v. Walker, 28 Fla. 
680, 10 S 38; Upson v. Arnold, 19 Ga. 
190, 68 AmD 302. 
genes U. S.—In re Worth, 130 Fed. 

Ala.—Chandler v. Johnston Lum- 
ber Co., 169 Ala. 495, 53 S 993. 

Fla.—Schleicher v. Walker, 28 Fla. 
680, 10 S 33. 

il.—Hapgood Vv. Cornwell, 48 Till. 
64,95 Amp 516: Williamson _ v. 
Adams, 16 Ill. A. 564, 

Iowa.—Maquoketa  v. 


Willey, 35 
Iowa 323 


ay eS ear ank v. Mudge, 14 Gray 
N. Y¥.—Menagh v. Whitwell, 52 N. 

Y.5146; 11 AmR 5838; 

eK C.—Rankin v. Jones, 55 N. C. 
Pa.—Baker’s App., 21 Pa. 76, 59 

AmD 752. 


Wis.—Thayer v. Humphrey, 91 Wis. 


276, 64 NW 1007, 51 AmSR 887, 30 
LRA 549. 
[a] A stipulation by the purchas- 


ual creditors thereafter.*° 
ever, does not relieve the members of the old firm 
from their individual liability to firm creditors with- 
out the latter’s consent;°° and property conveyed by 


Such a transaction, how- 


ing partner to pay the firm debts 
is not fatal to the good faith of a 
transfer of the other partner’s inter- 
est in the partnership concerns, nor 
to the divestiture of the joint own- 
ership or partnership character of 
the property; but to the contrary, 
such a covenant may be the sole con- 
sideration of the transfer. Schleicher 
v. Walker, 28 Fla. 680, 10 S 33. 

[b] ZIllustrations.—(1) Where a 
firm dissolves by mutual consent and 
a partner buys the copartner’s inter- 
est in a chattel, and agrees to pay 
the balance of the firm debts as part 
of the consideration, and the part- 
ner subsequently sells the chattel 
to a newly organized corporation in 
part payment for his subscription for 
stock, the corporation is a bona fide 
purchaser without notice of a claim 
of anyone against the chattel, and 
where there is no evidence of the 
insolvency of the firm or of any part- 
ner, or of any intention to defraud 
the firm or individual creditors, the 
chattel is not subject to a subse- 
quent judgment of a firm creditor 
against the. partners individually. 
Chandler vy. Johnston Lumber Co, L69 
Ala. 495, 53 S 993. (2) A bona fide 
transfer of firm property to one part- 
ner by indenture, in consideration of 
his assuming the partnership debts, 
makes it his separate property, and 
not liable in insolvency to creditors 
of the partnership, who have not 
agreed to accept him individually as 
their debtor, until his separate cred- 
itors are paid. Robb v. Mudge, 14 
Gray (Mass.) 534. 

{c] Estoppel of firm creditors.— 
Where one partner takes the firm 
property and assumes its debts, which 
consist chiefly of notes given to a 
bank, firm creditors who refuse to 
accept the novation cannot set up 
the claims that the bank consented 
to it and became the individual cred- 
itor of the purchasing partner, and at 
the same time repudiate the transac- 
tion so far as relates to a transfer 
of the firm property to such part- 
ner which was the _ consideration 


for his agreement to assume the 
debts. In re Worth, 130 Fed. 927. 
[ad] In New Hampshiye, where one 


partner retires from the firm and re- 
leases all his interest in the assets 
to the other partner, who agrees to 
pay all the firm debts, the right of 
priority still exists in firm creditors 


in respect of such assets. Caldwell 
v. Scott, 54 N. H. 414; Tenney v. 
Johnson, 43 N. H. 144. 

33. Hapgood y. Cornwell, 48 Ill. 
64, 95 AmD 516; Rankin v. Jones, 55 
INGE Co Lb Os 

34. Hapgood v. Cornwell, 48 Ill. 
64, 95 AmD 516. 

35. Warren v. Farmer, 100 Ind. 
593; McManus v. Smith, 37 Or. 222, 
61 P 844. 

36. Nixdorff v. Smith, 16 Pet. (U. 


S.)/ 182, 10): ed. 9135 Ward v. Wood- 


930 [47 C.J.] 
the partnership to a member in satisfaction of a 
mortgage held by such member remains subject to 
the member’s individual liability for firm debts.*7 

Obligation to use assets for firm debts. If the 
contract provides that the purchasing partner shall 
use the assets in paying the firm debts, or if by any 
other provision the selling partners retain their right 
to have the assets applied in discharge of firm debts, 
such assets in the hands of the purchasing partner 
wili be treated in equity as partnership assets, and be 
available to firm creditors as such, as against indi- 
vidual creditors,*® as in such a case the continuing 
partner becomes a trustee of the assets for the old 
firm ereditors,?® and the interest of the new firm and 
its creditors is confined to what remains, if anything, 
after payment of the old ecreditors.49 Where the 
conveyance from one partner to his copartner is by 
a quitelaim deed conditioned that the grantee carry 
out a composition with creditors, which condition 
is carried out, the transferring partner is divested 
of all interest in the firm property and business,?! 
and his personal estate relieved from lability for 
firm debts.*? 

[§ 425] (d) Rights of Individual Creditors. 
transfer of firm property by a firm to one of its 
members is not assailable by the individual credi- 
tors of the retiring partners, because their rights 
are not affected thereby.*? After such a transfer 


burn, 27 Barb. (N. Y.) 346; Yeager { 1026; 
v. Focke, 6 Tex. Civ. A. 542, 25 SW 


The . 
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te 


Ex p. Manchester Bank, 12 Ch. 
D. 917 [app dism 13 


eS a 
[§§ 424-427 


of partnership assets to one or more of the partners, 
individual creditors of such partners are entitled to 
payment out of such assets.** 

[§ 426] (e) Transfer to Dormant Partner. A 
purchase of all the partnership property by a dor- 
mant partner is not of itself fraudulent as to firm - 
creditors.4° But.where an active partner incurs 
debts for the benefit of the firm, and, when sued 
thereon, transfers the firm property to a dormant 
partner without consideration, such property is sub- 
ject in equity to judgments rendered against the 
active partner;#® and a conveyance by an ostensi- 
ble partner of his separate part of the firm assets 
to a dormant partner in payment of his individual 
debt is fraudulent as to firm creditors.** 

[§ 427] (6) Transfer to Corporation Formed 
from Partnership.*® A transfer of the assets of a 
partnership to a corporation organized: for the pur- 
pose of carrying on the firm business, and which 
issues its stock to the individual partners in payment 
for their separate interests, is an execution of the 
legitimate rights of the partnership ‘as such,*® and 
is not per se fraudulent as to the creditors of the 
partnership,°® and if made in- good faith extin- 
guishes partnership equities.°! The mere fact, how- 
ever, that a firm becomes incorporated does not re- - 
lieve it from liability to persons who deal with it in 
ignorance of such fact;°? and the organization of a 


911, 8 KyL 691 mem. 


Cheb ie4 Gols 41. Peters v. McLaren, 218 Fed. 


62. 

[a] Tllustrations.—(1) A _ release 
from two of three partners to the 
third of their interest in the part- 
nership effects, taken with full knowl- 
edge of, and subject to, all the 
equities existing between the parties, 
is not such a sale as will deprive a 
vendor of his right of action for 
goods which he alleges the firm has 
fraudulently obtained from him. 
Ward v. Woodburn, 27 Barb. (N. Y.) 
346. (2) Mere notification to a cred- 
itor that an old firm has dissolved, 
and a new one been formed, which 
has assumed the old firm’s debts, 
does not, as regards the creditor, re- 
duce the retiring partners to mere 
sureties for such debts; and if he 
has opened a new account with the 
new firm, and the retired partners 
do not ask or expect him to press his 
claim, he may properly apply the 
new firm’s remittances to the new ac- 
count, rather than the old. Yeager 
eon 6° Tex. Civ AY 542, 25 (Siw 

Retiring partner’s liability for old 
firm obligations generally see infra § 


585. 
Pilcher, 216 Ala. 


87. Remington v. 
5S) ZS) 83s: 

38. U. S.—McClean v. Miller, 15 
F.. Cas. No. 8,692, 2 Cranch C. C. 620; 
Sedam v. Williams, 21 F. Cas. No. 
12,609, 4 McLean 51. 

Cal.—Conroy v. Woods, 13 Cal. 626, 

Spalding, 


73 AmD 605. 

Ky.—Bowman v. 2 SW 
911, 8 KyL 691 mem. 

Mich.—Childs v. Pellett, 102 Mich. 
558, 61 NW 54. 

Mo.—Phelps v. McNeely, 66 Mo. 554, 
27 AmR 378. 

N. Y.—Morss v. Gleason, 64 N. Y. 
204; Matter of Dawson, 59 Hun 239, 
12 NYS 781; Bulger v. Rosa, 53 Hun 
239, 6 NYS 38 [aff 119 N. Y. 459, 24 


NE 853]; Wildes v. Chapman, 4 Edw. 
669. 

Pa.—Fries v. Ennis, 132 Pa. 195, 
19 A’ 59. 


Tex.—Mensing v. Atchison, (Civ. 
A.) 26 SW 509. 

Wis.—Thayer v. Humphrey, 91 Wis. 
276, 64 NW 1007, 51 AmSR 887, 30 
LRA 549. 

Eng.—Ex p. Morley, L. R. 8 Ch. 


p. Wheeler, Buck 25. f 

[a] BWhus if a member of an in- 
solvent firm sells out with the un- 
derstanding that the business is to 
be continued with the same assets, 
and the purchaser or purchasers, as 
consideration for the sale, are to as- 
sume and pay the old debts, and the 
circumstances are such as to evi- 
dence the fact that the purpose of 
the transaction is to pay the old 
firm debts and °to wind up the old 
partnership concern by the payment 
of the debts of such concern out 
of the partnership assets and a con- 
tinuation of the business, the court 
is warranted in concluding that the 
equity of the outgoing partner to 
have the assets of the firm applied 
to the payment of the firm debts is 
not changed, and that the right of the 
creditor to enforce it continues. 
Thayer v. Humphrey, 91 Wis. 276, 64 
NW 1007, 51 AmSR 887, 30 LRA 549. 

[b] Rule applied.—(1) Where one 
of two partners on his death be- 
queaths his interest in the partner- 
ship to his partner and another, sub- 
ject to the payment of any indebted- 
ness to himself, ‘‘and subject to all 
other firm indebtedness outstanding 
at the time,’ he retains his equity 
to have the partnership property ap- 
plied to firm debts, which inures to 
partnership creditors on the subse- 
quent bankruptey of the surviving 
partner, who had acquired the inter- 
est of the other legatee. In re Brew- 
er, 289 Fed. 79, 80. (2) Where a new 
firm assumes the debts of the old firm 
which it succeeds in business, and 
afterward allows one of its members, 
who is also a member of the old firm, 
to retire discharged from all liabil- 
ity for the firm debts, and to take 
part of the firm real estate as secur- 
ity for a debt due him from the firm, 
such real estate is subject to the 
debts of the old firm after the other 
partnership property has been ex- 
hausted. Childs v. Pellett, 102 Mich. 
558, 61 NW 54. 

39. Sedam v. Williams, 21 F. Cas. 
No. 12,609, 4 McLean 51; Bowman v. 
Spalding, 2 SW 911, 8 KyL 691 mem; 
ia v. Chapman, 4 Edw. (N. Y.) 

40. Bowman vy. Spalding, 2 SW 


410, 134 CCA 198. 
42, Peters v. McLaren, supra. 
Right of firm creditors to share in- 
dividual assets in general see infra 


§ 446. 
43. Iowa.—Evans “v. Hawley, 35 
Iowa 83. 


La.—Christen v. Ruhlman, 22 La. 
Ann. 570. 

Md.—Pierce y. Tiernan, 10 Gill & 
J. 2538: 

N. Y.—Bush Co. v. Gibbons, 87 App. 
Div. 576, 84 NYS 478; Griffin v. Cran- 
ston, 1 NEMS Super. 281; Boynton 
v. Page, 13 Wend. 425. 

Tex.—Texas Drug Co. v. Baker, 20 
Tex. Civ. A. 684, 50 SW 157; Patty We 
Sherman City Bank, 15 Tex. Civ. A. 
475, 41 SW 173. 

44. See supra §§ 422, 423. 

45. Hudgins v. ae, 60 Ark. 18, 28 
Se 422, 30 SW 76 


Ho Ww oY. ee hos 2 Pinn. (Wis.) 

531° "54 AmD 162, 2 Chandls 222. 
47. Elliot v. Stevens, 3S. NEES Sas 
48. Liability of corporation for 


Mate: of partnership see Corporations 


49." Tarbell v. West, 86 N. Y. 280. 
50. Singer v. Carpenter, ALAS ye Ll 
117, 17 NE 761; Persse, etc., Paper 


Works v. Willett, 24 N. 
19 AbbPr 416. 

51. Francklyn v. Sprague, 121 U. 
S. 215, 7 SCt 951, 30 L. ed. 936. 

[a] Thus, where a corporation 
formed out of a preéxisting part- 
nership, in consideration of becoming 
invested with all the partnership 
property, assumes the partnership lia- 
bilities, all partnership equities are 
extinguished, and debts due to the 
several partners cease to be a lien. 
Francklyn v. Sprague, 121 U. S. 215, 
7 SCt 951; 30 L. edy 936. 

52. Rice v. Patterson, 
666, 46 S 255. 

[a] fllustration.—A firm cannot 
avoid liability as such for goods 
bought by persons in charge there- 
of because they have become incor- 
porated, where the seller at the time 
of the sale has no actual notice of 
the change into a corporation nor 
constructive notice by the recorda- 
tion of the charter in the office of 
the chancery clerk of the county 
where the corporation did business. 


Y. Super. 131, 


92 Miss. 


” For later cases, developments and changes in the ae see cumulative Annotations, same title, page and note number. 
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~§§ 427-429] 


corporation by members of an insolvent partnership 
and the transfer to it of the partnership assets is 
fraudulent and does not defeat the rights of the 
partnership creditors to share in such assets,°* in 
preference to the creditors of such corporation.®* 

[§ 428] (7) Distribution of Assets among Part- 
ners.°° Although as a general rule firm assets, on 
dissolution, cannot be divided among the partners 
until firm debts have been paid,®® inasmuch as firm 
creditors have no lien on such assets except through 
the partners,°* or unless they have obtained liens 
by proper legal proceedings,®* where a firm is a 
solvent going concern, the partners have a right as 
against firm ereditors, and in good faith, to distrib- 
ute the firm property among themselves and thus 
convert it into separate property;°® and after such 
a valid division, each partner is entitled to deal with 
the property thus set off to him, as he is with any 
other individual property.°° Such a distribution, 
however, is void as against firm ereditors, where it 
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is made for the purpose of defrauding such cred- 
itors;®! and, in some jurisdictions, if the firm is in- 
solvent, a division or distribution of assets among 
the partners is invalid as a transfer intended to 
hinder, delay, and defraud firm creditors,°? unless 
such distribution is made with the consent of the 
creditors. But in other jurisdictions, unless the 
firm assets-.are in the hands of a court of equity for 
distribution,®* such transactions are upheld, on the 
ground that the firm creditors have no lien on firm 
property except through the equities of the partners, 
and that the partners can waive their equities. by con- 
senting to a division.®® 

[§ 429] (8) Mortgage or Pledge of Firm Prop- 
erty for Firm Debts—(a) In General. A partner- 
ship mortgage placed on firm property in good faith 
to secure a bona fide firm debt, either by one part- 
ner®® or by all of the partners, is valid and enforee- 
able, as against other firm creditors, notwithstanding 
it gives the mortgagee a preference over them,®* 


Rice v. Patterson, 92 Miss. 666, 46 
S 255. 


5s.) Booth v. Buncéejs3 Ni ¥oc3 9, 
88 AmD 3872. 

54. In re Cobb’s Cons. Cos., 233 
Wea) 4583) Booth vo. Bunce, 33. N: Xs 
139, 88 AmD 372. 

55. Transfer of firm assets to part- 
ner or new firm generally see supra 
§§ 422-426. 

56. See infra § 854 et seq. 

57. See supra §§ 404, 405. 

58. See supra § 402. 

59. Ala.—Chandler_ v. Johnston 
Lumber Co., 169 Ala. 495, 53 S.993. 

Conn.—Allen v. Center Valley Co., 
2t Conn. 130, 54 AmD 333. 

Fla.—Lee v. Bradley Fertilizer Co., 
44 Fla. 787, 33 S 456. 


Iowa.—Poole v. Seney, 66 Iowa 
502, 24 NW 27. 
Ky.—Perin v. Jacoby, 9 Ky. Op. 


411. 
cae v. Burk, 20 OhNPNS 

Conversion of firm property into 
individual property generally see su- 
pra §§ 207, 208. 

60. Iowa.—Indianola First Nat. 
Bank v. Brubaker, 128 Iowa 587, 105 
NW 116, 111 AmSR 209, 2 LRANS 
256. 

Ky.—Perin v. Jacoby, 9 Ky. Op. 
411. 

Oh.—Lucke v. Burk, 20 OhNPNS 
510. 

Or.—McKinney v. Baker, 9 Or. 74. 

Pa.—Lefevre’s App., 69 Pa. 122, 8 
AmR 229. 

Tex.—Spencer v. Jones, 92 Tex. 
516, 50 SW 118, 71 AmSR 870; Ed- 
wards v. Commercial Union Assur. 
ox CCiVeVAD) P2LSESIW=- 87: 

[a] Illustrations.—(1) Where 
there are but two copartners in a firm, 
and by agreement they dissolve the 
copartnership, and divide the part- 


_nership property between them, and 


each assumes the payment of certain 
claims against the firm, in considera- 
tion thereof, and there being no im- 
putation of fraud or bad faith in the 
transaction, the title to the prop- 
erty vests, according to the division, 
in each of the partners, individually, 
and is freed from its character as 
partnership property. McKinney v. 
Baker, 9 Or. 74. (2) Where a settle- 
ment is made between partners at a 
given time, and profits are divided 
between them, the partnership not be- 
ing indebted at the time, one part- 
ner may invest his money thus re- 
ceived in land for his wife and chil- 
dren, and the same cannot be reached 
by creditors whose claims accrued 
after the date of the partnership set- 
tlement. Perin v. Jacoby, 9 Ky. Op. 
411. (3) Where a crop of broom corn 
was raised by a partnership, and aft- 
er the landlord was paid his share the 
two partners divided the remainder of 
the crop, each share became the in- 
dividual property of the partner tak- 


ing it, and one could mortgage his 
share as security for a loan, and in- 
sure it for the benefit of the mort- 
gagee bank, which could transfer its 
interest to a third person who paid 
the partner’s debt to it; this despite 
any secret agreement between the 
partners that the mortgaging part- 
ner’s share should be subject to a 
charge for sums due in favor of the 
other partner, so that the insurance 
money on loss was properly payable 
to the third person who discharged 
the debt. Edwards v. Commercial 
Union Assur. Co., (Tex. Civ. A.) 218 
SW 87. 

61. Chandler v. Johnston Lumber 
Co., 169 Ala. 495, 53 S 993; Bedford 
v. McDonald, 102 Tenn. 358, 365, 52 
SW 157; Gill v. Lattimore, 9 Lea 
(Tenn.) 381. 

“Where there is a fraudulent de- 
sign, whether expressed or necessa- 
rily implied from a division of part- 
nership property between the part- 
ners, to defeat the creditors of the 
firm, the Courts will treat the fraud 
as vitiating the division or transfer 
and the assets as still belonging to 
the firm and subject to its debts.” 
Bedford vy. McDonald, supra. 

62. U. S.—Wilkinson vy. Yale, 29 
F. Cas. No. 17,678, 6 McLean 16. 

Ky.—Perin v. Jacoby, 9 Ky. Op. 411. 

Nebr.—Cox v. Peoria Mfg. Co., 42 
Nebr. 660, 60 NW 933. 

N. J.—Clements v. Jessup, 36 N. J. 
Eq. 569. 

N. Y.—Ransom v. Vandeventer, 41 
Barb. 307; Burtus v. Tisdall, 4 Barb. 
571; Ruhl v. Phillips, 2 Daly 45 [rev 
ahaa grounds 48 N. Y. 125, 8 AmR 
522). 

[a] Thus, where the members of 
an insolvent firm divide between 
themselves all the firm assets for 
the purpose of enabling each to claim 
exemptions, the transaction is a fraud 
on firm creditors, within the meaning 
of a statute authorizing an attach- 
ment’‘in such cases. Cox v. Peoria 
Mfg. Co., 42 Nebr. 660, 60 NW 933. 

[b] ‘Where a partnership becomes 
indebted, and after such indebtedness 
is incurred one partner draws funds 
from the firm and improves or buys 
real estate for his children, such 
property may be subjected to the 
payment of creditors. Perin v. Ja- 
coby, 9 Ky. Op. 411. 

63. Wilkinson v. Yale, 29 EF. Cas. 
No. 17,678, 6 McLean 16. 

64. Hemm vy. Juede, 153 Mo. A. 259, 
133 SW 620. : 

[a] Rule applied.—A decree dis- 
solving a firm and appointing a re- 
ceiver to distribute the proceeds of 
a sale of the firm property equally 
between the partners, after deducting 
the costs of the proceeding, rendered 
on the petition of a partner pray- 
ing for the dissolution of the firm 
and a division of the assets between 
him and his copartner, after the pay- 


ment of the firm debts, and on a stip- 
ulation permitting the appointment of 
a receiver to take charge and dis- 
pose of the firm assets, is not incon- 
sistent with the idea that firm cred- 
itors presenting their claims before 
the distribution of the firm funds 
shall be paid out of the firm assets; 
and while the funds are in the cus- 
tody of the court, subject to its 
proper orders, the partner suing for 
the dissolution of the firm and the 
appointment of a receiver has not 
waived or lost his equitable right 
to have the firm assets applied to the 
payment of firm debts, and so long 
as there is any probability that a 
claim may be upheld as a firm liabil- 
ity, the court may not order the re- 
ceiver to pay over to the trustee in 
bankruptcy of the copartner the 
share of the copartner in the firm as- 


sets. Hemm v. Juede, 153 Mo. A. 259, 
133 SW 620. 
65. U. S.—Huiskamp  v. Moline 


Wagon?) Co.) 2 Uy'S).3103 7% SCusooe 
30 L. ed. 971 [rev 14 Fed. 155]; Sar- 
gent v. Blake, 160 Fed. 57, 87 CCA 
213, 17 LRANS 1040, 15 AnnCas 58 
[rev 152 Fed. 263] (Missouri). 

Conn.—Allen vy. Center Valley Co., 
21 Conn. 130, 54 AmD 333. 

Fla.—Lee vy. Bradley Fertilizer Co., 
44 Fla. 787, 33 S 456. 

Ind.—Whitworth v. Benbow, 56 
Ind. 194. 

Iowa.—Poole v. Seney, 66 Iowa 502, 
24 NW 27. 

- Tenn.—Bedford v. McDonald, 102 
Tenn. 358, 52 SW 157. 

[a] Thus, where partners, believ- 
ing that their outstanding claims 
are sufficient to discharge the liabil- 
ities of the firm, divide the firm prop- 
erty on dissolution, and the share 
of one subsequently passes into the 
hands of a third person in good faith, 
the mere fact that it subsequently 
transpires that the firm is insolvent 
is no ground for setting aside the 
agreement of division at the suit of 
one of the partners. Whitworth v. 
Benbow, 56 Ind. 194. : 

[b] Fraud cannot be imputed to 
the acquisition by partners of the 
ownership in severalty of the part- 
nership property on the ground that 
such ownership in severalty was ac- 
quired with the intent and for the 
purpose of having the law exempt 
such property from partnership debts. 
Lee v. Bradley Fertilizer Co., 44 Fla. 
787, 33 S 456. 

Waiver or loss of lien through part- 
ner generally see supra § 408. 

66. Power of partner to mortgage 
or pledge firm property for firm debts 
see supra §§ 329-331. 

67. Ga.—kKiser v. Carrollton Dry 
Goods Co., 96 Ga. 760, 22 SE 303. 

Ind.—BElliott v. Pontius, 136 Ind. 
641, 35 NE 562, 36 NE 421. 

Iowa.—Citizens’ Nat. Bank v. John- 
son, 79 Iowa 290, 44 NW 551; Frommy” 
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and although there is some informality in its ex- 
ecution.®* Even though the mortgage is given by the 
firm for the purpose of hindering and delaying cred- 
itors, it is valid in the hands of a bona fide creditor, 
without notice of such fraud, as against subsequent 
attaching creditors.°® These rules also apply as to 
a deed of trust of firm property.‘° But where a 
mortgage given by the members of a firm as individ- 
uals to secure a debt of the firm provides that the 
mortgage shall be void when the mortgagee who has 
taken possession of the property shall have received 
sufficient profits therefrom to pay the debt, and the 
mortgagee, instead of applying the profits to his 
debt, pays them, under the direction of the firm, to 
firm creditors, the mortgage is void as against other 
ereditors of the mortgagors.‘+ 

Effect of insolvency. The fact that the firm is 
insolvent or in failing circumstances at the time does 
not render such a mortgage invalid, if it is executed 
in good faith.‘ But a simple creditor of the part- 
nership has a sufficient interest in the firm assets to 
entitle him to attack, on the ground of fraud, a chat- 
tel mortgage to other ereditors,’*® and such a mort- 
gage is void where, the firm being insolvent, a fraud 
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a 


[§§ 429-430. 


went preference is given to one creditor over the 
others.’ *# 

Mortgagee as simple creditor. A chattel mortga- 
gee of a firm who does not record his mortgage prior 
to the purchase by third persons of the entire firm 
business is but a simple firm ereditor.*® 

[§ 430] (b) Effect as to Individual Creditors.”°® 
A mortgage or pledge of firm property executed by 
the firm to secure a firm debt takes precedence over 
the hen of judgments and executions against the 
partners by individual ereditors,‘* or over other 
claims of individual creditors,‘® althouch the title to 
the mortgaged property is held in the name of the 
partners individually;7® and it is not a fraud for a 
firm ereditor to obtain a lien upon lis property by a 
chattel mortgage, although he knows that the prop- 
erty is liable to be interfered with by individual 
ereditors of one of the members of the firm.*° 

Including individual debt in mortgage. It has 
been held that the inclusion in a mortgage by a fail- 
ing or insolvent firm, of a debt due from one not a 
member of the firm and greatly in excess of the real 
debts of the firm, vitiates the mortgage in toto as 
But on the other hand it has 


v. Jones, 13 Iowa 474. 

Mich.—Walker v. White, 
427, 27 NW 554. 

Tex.—Wiggins v. 
Tex. 665, 26 SW 939. 
Pe eee v. Neale, 2 Patt. & H. 

Wis.—Hage v. Campbell, 78 Wis. 
572, 47 NW 179, 23 AmSR 422. 

B. C.—McClary Mfg. Co. v. How- 
land, 9 B. C. 479. 

{a] MTllustrations.—(1) Where one 
partner gives a valid chattel mort- 
gage to a firm creditor, a judgment 
ereditor cannot attack the mortgage 
on the ground that the partner had 
no authority to execute it. McClary 
Mfg. Co. v. Howland, 9 B. C. 479. (2) 
Where a mortgage is executed in good 
faith by a surviving partner as such 
and individually on partnership prop- 
erty to secure the payment of money 
borrowed to meet the obligations of 
the partnership, the mortgagee is 
entitled to a first lien on such prop- 
erty to satisfy his debt, as against 
a creditor of the firm whose execu- 
tion is levied after the making of the 
mortgage. People’s Nat. Bank v. Wil- 
cox, 136 Mich. 567, 100 NW 24, 4 Ann 
Cas 465. 

68. Citizens’ Nat. Bank v. John- 
son, 79 Iowa 290, 44 NW 551. 

[a] TFllustration.—A mortgage 
signed by two of the partners and 
assented to by the third is valid as to 
subsequent attaching creditors of the 
firm who have notice of the facts, al- 
though it does not purport to be the 
mortgage of the partnership. Citi- 
zens’ Nat. Bank v. Johnson, 79 Iowa 
290, 44 NW 551. 

69. Emporia First Nat. Bank v. 
Ridenour, 46 Kan. 707, 718, 27 P 150, 
26 AmSR 167. 

[a] Thus, where a chattel mort- 
gage by a firm to one of the partners, 
as nominal mortgagee, to Secure a 
note executed by the partners to a 
bank, representing a bona fide indebt- 
edness, is executed by the mortgagors 
to hinder and delay their creditors, 
but the bank did not know of, or par- 
ticipate in, such fraudulent intent, 
the mortgage is not void in the hands 
of the bank in favor of subsequent 
attaching creditors, although the 
nominal mortgagee knew of, and par- 
ticipated in, the fraud of the mort- 
gagors. Emporia First Nat. Bank 
Vv, Ridenour, 46, Kan. -707, 718, (27 P 
150, 26 AmSR 167. 

70. Allen v. Grissom, 90 N. C. 90; 
Scruggs v. Burruss, 25 W. Va. 670. 

[a] @hus (1) partnership cred- 


60 Mich. 
Blackshear, 86 


itors. cannot follow the effects of a 
firm in the hands of an assignee un- 
der a trust deed, to give their claims 
a preference over the trusts con- 
tained in the deed. Allen vy. Grissom, 
90 N. C. 90. (2). Where a ‘partner 
executes a deed of trust on firm per- 
sonalty for the benefit of its cred- 
itors generally, and several of the 
creditors, without notice of. the deed, 
attach the interest of one of the part- 
ners, they do not obtain a _ priority 
over other firm creditors secured by 


the deed. Scruggs v. Burruss, 25 W. 
Va. 670. 
71. Meridian Nat. Bank v. McCon- 


ays 8 Oh: Cir:-Cty 442, 4 Oh... Cir. Dec. 
06. 


72. Smith v. Smith, (lowa) 50 NW 
64; Wiggins v. Blackshear, 86 Tex. 
665, 26 SW 939; Hage v. Campbell, 
hepa vi 572, 47 NW 179, 23 AmSR 

[a] The mere fact that a partner- 
ship is embarrassed and unable to 
meet its debts at the time real prop- 
erty thereof is conveyed to secure a 
particular indebtedness is not suf- 
ficient ground for avoiding the con- 
sore Day v. Wetherby, 29 Wis. 

73. ‘Taylor v. Riggs, 8 Kan. A. 323, 
57 RP 44. 

74. Osborne v. Barge, 35 Fed. 92. 

75. Hawkins v. Western Nat. Bank, 
(Tex. Civ. A.) 146 SW 1191. 

76. Mortgage or assignment for 
individual debt see infra §§ 431-437. 

77. Swan v. Gilbert, 175 Ill. 204, 51 
NE 604, 67 AmSR 208 [aff 67 Ill. A. 
236]; Ursuline Nuns v. Connelly, 22 
La. Ann. 51; Clements v. Jessup, 36 N. 
J. Eq. 569; Morton v. Higgins, 7 N. J. 
L. J. 343; Huggins v. White, 7 Tex. 
Civ. A. 563, 27 SW 1066. 

[a] TIllustrations.—(1) The lien 
created by a mortgage on firm prop- 
erty given to secure a firm debt, an- 
tedating the claim of an individual 
creditor of one of the partners, takes 
precedence over the lien created by a 
judgment on such claim. Huggins 
v. White, 7 Tex. Civ. A. 563, 27 SW 
1066. (2) Where a partner, who, un- 
der the partnership articles, is to 
contribute all the capital, turns in 
chattels which he owns, for the pur- 
pose of carrying on the business and 
as part of the capital, and afterward 
a chattel mortgage is executed by 
the firm to secure its debt, but prior 
to that time an attachment is levied 
on the chattels as the property of 
the individual partner, the mortgage 
is prior to the attachment, since the 


chattels have become firm property. 
Clements v. Jessup, 36 N. J. Eq. 569. 

[b] Rule applied.—The proceeds 
of vendor’s lien notes pledged to a 
bank to secure a partnership account 
in defendant’s name, as well as de- 
fendant’s individual overdraft, should 
be applied first to the amount due 
the bank by the partnership and to 
defendant’s individual indebtedness 
to the bank, if it has a lien therefor, 
and the remainder of the proceeds 
divided between the partners accord- 
ing to their interests, and defendant 
should not be charged with the face 
value of the vendor’s lien notes for 
the purpose of giving his partner his 
profits under the partnership transac- 
tion. Rush v. Amarillo First Nat. 
Bank, (Tex. Civ. A.)) 160 SW $19, 
609 [Laff (Commn. A.) 210 SW 521]. 

[ec] Garnishment.—(1) Partner- 
ship assets pledged to a partnership 
ereditor cannot be seized by gar- 
nishment process for an individual 
debt of one of the partners. Ur- 
suline Nuns vy. Connelly, 22 La. Ann. 
51. (2) Garnishment of property of 
firm and partners generally see Gar- 
nishment §§ 126-130. 

78. Kelley v. Hanes, 238 Ill. 163, 
87 NE 282 [aff 143 Ill. A. 1]. 


79. Kelley v. Hanes, supra; Rocke- 
feller _v. Dollinger, 22 Mont. 418, 
56 P 822, 74 AmSR 613; Lancaster 


Bank v. Myley, 13 Pa. 544. 

[a] Illustration.—Where a part- 
nership purchases land with firm 
property, taking the title in the name 
of the partners individually, and then 
mortgages the land to obtain money 
for the firm business, the mortgage 
is superior to an earlier judgment 
against one of the members of the 
firm. Rockefeller vy. Dellinger, 22 
Mont. 418, 56 P 822, 74 AmSR 613. 

[b] Proceeds of insurance.— 
Where insurance policies, which are 
the property of a partnership al- 
though standing in the name of one 
partner, are pledged to secure, the 
pledgee against the loss of a noté be- 
longing to her and aSsigned by her to 
a bank as collateral security for the 
debts of the firm, the pledgee is en- 
titled to the insurance money as 
against a person loaning money to 
one partner who gave a note payable, 
as a first claim, out of his insurance. 
Kelley v. Hanes, 238 Ill. 1638, 87 NH 
282 [aff 148 Tll. A. 1]. 

80. Manufacturers’, ete., Bank v. 
Koch, 105 N. Y. 680 mem, 12 NE 9. 

81. Miami County Nat. Bank v. 
Barkalow, 53 Kan. 68, 35 P 796. 
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been held that a mortgage by an insolvent firm to 
secure both a firm debt and an individual debt of one 
of the partners is good, in the absence of an actual 
intent to defraud, to the extent of the firm debt 
secured by it;8? and that a chattel mortgage of firm 
property, given in part to secure a debt of a former 
partnership, and in part to secure the debt of the 
individual partners, is not necessarily invalid as 
against ereditors of the new firm.** 

[\) 431] (9) Assignment or Mortgage for Individ- 
ual DebtsS+—(a) Of Firm Assets in General—aa. 
By or with Consent of All the Partners—(aa) In 
General. The rule of administration of the prop- 
erty of a partnership in the courts that partnership 
creditors have a right to the application of the firm 
assets first to the payment of firm debts*® does not 
supersede the rule of operation of partnership affairs 
that the partners ean, with the consent of all of 
them, dispose of the firm property;*® and inasmuch 
as general partnership creditors have no specific lien 
on partnership assets,*’ if the firm 1s solvent, such 
assets may, without violating any right, legal or 
equitable, of general firm creditors, be assigned or 
used by, or with the consent of, all the partners to 
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pay the debts of individual members of the firm,®® 
or they may be mortgaged to seeure such debts.*° 
This rule, however, does not apply as against firm 
ereditors who have acquired a lien on such assets.°° 

Joint debts of partners outside firm business. For 
the same reasons the partners may apply firm prop- 
erty to a debt for which they are jointly liable out- 
side of the business of the firm. 

Withdrawal of assets or consent. Where one of 
the members of a firm, with his copartner’s consent, 
withdraws a portion of the firm assets for the purpose 
of paying his individual debts, and is charged there- 
for on the books of the firm, the portion so withdrawn 
ceases to be a part of the firm assets;°? and the 
consent given cannot be withdrawn after the prop- 
erty is sold, so as to enable firm creditors to reach 
the property.°? 

[§ 432] (bb) In Case of Insolvency of Firm— 
aaa. Rule Permitting Such Use of Firm Assets. In 
some jurisdictions, the rule is followed that, even 
though the partnership is insolvent, the firm assets, 
by consent of all the partners, may be assigned or 
applied in good faith to the payment of the individ- 
ual debts of one or more of the partners,?* or may 


- sissippi); 


82. Smith v. Smith, (lowa) 50 NW 
64; Walker v. White, 60 Mich. 427, 
27 NW 554; Wade v. Odle, 21 Tex. 
Civ. A. 656, 54 SW 786. 

[a] A chattel mortgage of firm 
property executed by a partner, in 
the firm name, to a trustee, to secure 
firm creditors, specifying the partic- 
ular claims secured, is not rendered 
void as to firm creditors by the inser- 
tion of an individual claim of the 
partner. Walker v. White, 60 Mich. 
427, 27 NW 554. 

83. Fisher v. Syfers, 109 Ind. 514, 
10 NE 306. 

84. Assumption by firm of individ- 
ual debts see supra § 415. 

Payment of individual debts gen- 
erally see supra §§ 337, 338. 

85. See supra § 405. 

86. Ryan v. Cavanagh, 238 Fed. 
604. See generally supra § 326. 

87. See supra § 404. 

ss. U. S.—Huiskamp v.- Moline 
Wagon Co., 121 U. S. 310, 7 SCt 899, 
30 L. ed. 971; Ryan v. Cavanagh, 238 
Fed. 604; Merchants’ Bank v. Thom- 
as, 121 Fed. 306, 57 CCA 374 (Mis- 
Goodbar v.. Cary, 16 Fed. 
316, 4 Woods 663 (Mississippi). 

Ala.—Teague v. Lindsey, 106 Ala. 
266, 17 S 538. 

Ill. Reeves v. Ayers, 38 Ill. 418. 

Ind.—Studebaker Bros. Mfg. Co. v. 
Bird, 119 Ind. 427, 21 NE 1086; Fisher 
v. Syfers, 109 Ind. 514, 10 NE 306; 
Bates v. Halliday, 3 Ind. 159; © State 
v. Day, 3 Ind. A. 155, 29 NE 436. 

Towa.—Cook v. Gilchrist, 82 Iowa 
277, 48 NW 84; Newell v. Martin, 81 
Iowa 238, 46 NW 1120; George v. 
Wamsley, 64 Iowa 175, 20 NW 1; 
Stewart’s Assignment, 62 Iowa 614, 
17 NW 897; Hawk Eye Woolen Mills 
v. Conklin, 26 Lowa 422. 

Kan.—-Woodmansie v. Holcomb, 34 
Kane 35.- 1 2 603- 

Ky.—Columbia Finance, etc., Co. v. 
First Nat. Bank, 116 Ky. 364, 76 SW 
156, 25 KyL 561; Jones v. Lusk, 2 
Metce. 356. 

Miss.—Hanover Nat. Bank v. Klein, 
64 Miss. 141, 8 S 208, 60 AmR 47; 
Schmidlapp v. Currie, 55 Miss. 597, 
30 AmR 530. 
pane McDonald v. Cash, 45 Mo. A. 


Nebr.—Wilson v. Gamble, 50 Nebr. 
426, 69 NW 945. 
reat H.—Russell v. Convers, 7 N. H. 
oO. 


ead v. Linford, 28 N. J. 
'N. ¥.—Nill’ v. Chidester, 52 Hun 
612, 6 NYS -@32. 
Oh.—Sigler v. Knox County Bank, 
Se Ohra St. blll, 


Pa.—Snodgrass’ App., 13 Pa. 471; 


Larzelere v. Tiel, 3 Pa. Super. 109. 
Tenn.—Furman vy. Fisher, 4 Coldw. 
626, 94 AmD 210. F 


Tex.—Mensing v. Atchison, (Civ. 
A.) 26 SW 509. 
Vt.—Willard v. Collamer, 34 Vt. 


594; Miller v. Dow, 17 Vt. 235. 

Wis.—Harris v. Meyer, 84 Wis. 145, 
53 NW 1127; Haben v. Harshaw, 49 
Wis. 379, 5 NW 872. © 

[a] Mercantile partners, although 
knowing that they are in some dif- 
ficulty, so long as they have a rea- 
sonable expectation of extricating 
themselves, cannot be charged with 
a fraudulent diversion of their prop- 
erty from firm creditors, for simply 
drawing money upon private account, 
within reasonable limits, whether for 
the payment of their individual ex- 
penses, or the payment of their hon- 
est individual obligations. McKinney 
v. Rosenband, 23 Fed. 785, 23 Blatchf. 
285) Lwritsof error) "dism: ist U.S. 
441 mem, 9 SCt 800 mem, 33 L. ed. 
218 mem]. 

b] The solvency required to up- 
hold such an application of firm as- 
sets consists, not only of the present 
ability to pay the firm debts, but such 
a condition of its resources that pay- 
ment can be enforced by law. Mc- 
Donald v. Cash, 45 Mo. A. 66. 

89. Ala.—Knox v. Parker, 167 Ala. 
647, 52 S 438. 

Ark.—Reynolds v. Johnson, 54 Ark. 
449, 16 SW 124. 

Ga.—Veal v. Keely Co., 86 Ga. 130, 
12 SE 297. 

Ind.—Evansville Old Nat. Bank v. 
Heckman, 148 Ind. 490, 47 NE 953; 
Simmons Hardware Co. v. Thomas, 
147 Ind. 313, 46 NE 645; Fisher v. 
Syfers, 109 Ind. 514, 10 NE 306. 

Iowa.—Johnston v. Robuck, 104 
Iowa 523, 73 NW 1062; Poole v. Se- 
ney, 66 Iowa 502, 24 NW 27. 

Mo.—Mansur-Tebbetts Impl. Co. v. 
Ritchie, 159 Mo. 213, 60 SW 87. 

Nebr.—Miller v. Gunderson, 48 
Nebr. 715, 67 NW 769. 
ce ude ee v. Worman, 19 Oh. St. 

oO. 

Tenn.—Carver Gin, etc., Co. v. Ban- 
non, 85 Tenn. 712, 4 SW 831, 4 AmSR 
803; Anderson v. Norton, 15 Lea 14, 
54 AmR 400. q 

Wis.—Hage v. Campbell, 78 Wis. 
572, 47 NW 179, 23 AmSR 422. 

[a] The giving of a note and mort- 
gage by a firm to secure payment 
of a debt of one of the individual 
members, when not violative of the 
rights of firm créditors, is valid and 
rests upon a sufficient consideration. 
Miller v. Gunderson, 48 Nebr. 715, 67 
NW 769. 

90. Schmidlapp v. Currie, 55 Miss. 


597. 30 AmR 530. 

91. Colo.—Rouse v. Wallace, 10 
Colo. A. 98, 50 P 366. 

Iowa.—Farmers’, etc., State Sav. 
Bank v. Kriegel, 196 Iowa 833, 195 
NW 624. 

N. Y.—Citizens’ Bank v. Williams, 
128 N. Y. 77, 28 NE 33, 26 AmSR 454; 
Seymour vy. Rindskopf, 116 N. Y. 659 
mem, 22 NE 1134 mem; Bernheimer 
v. Rindskopf, 116 Ni: -Y.- 428; 22..NB) 
1074, 15 AMSR 414; Saunders v. Reil- 
Tee 20% N. Y. 12, 12 NE 170, 59 AmR 

Oh.—Citizens Nat. Bank v. Wehrle, 
18 Oh. Cir. Ct. 585, 9 Oh. Cir Dee, 


330. 
Va.—Marks v. Hill, 15 Gratt. (56 
Va.) 400. 


Wash.—Vietor v. Glover, 17 Wash. 
37, 48 P 788, 40 LRA 297. 

Eng.—Hoare V. Oriental 
Corp., 2 App. Cas. 589. 

[a] It is not fraud as a matter of 

law for the members of a firm to ap- 
propriate firm property to the pay- 
ment of a debt for which they are 
all liable, although not a firm in- 
debtedness. Citizens’ Bank v. Wil- 
liams;/128° N.Y. 77, -28 NE 33, 26 
AmSR 454. 
_ [b] Rule applied.—Where a cred- 
itor takes a note from a debtor, who 
is a member of a partnership, sells it 
to a bank with his indorsement, and 
when the note falls due takes a new 
note signed by both partners payable 
to him, and which he uses in taking 
up the first note, transferring it to 
the same bank and taking a chattel 
mortgage to secure himself, the chat- 
tel mortgage is not fraudulent as to 
creditors, on the theory that it is 
given on tae property to secure the 
individual debt of one of the partners 
only. Farmers’, etc., Sav. Bank ‘v. 
Kriegel, 196 Iowa 833, 195 NW 624. 

92. Lazarus v. Camden Nat. Bank, 
64 Ark. 322, 42 SW 412. 

93. .Boyd v. Arnold, 103 Ark. 105, 
146 SW 118. 

94 U. S.—Ryan v. Cavanagh, 238 
Fed. 604 (District of Columbia); Cof- 
fin v. Day, 34 Fed. 687 [app dism 149 
U. S. 770 mem, 13 SCt 1045 mem, 37 
L. ed. 966 mem]. 

Ark.—Smith v. Spinnenweber, 114 
Ark. 384, 170 SW 84; Boyd v. Arnold, 
103 Ark. 105, 146 SW 118. 

Ga.—Ellison v. Lucas, 87 Ga. 223 
13 SE 445, 27 AmSR 242. ; 

111.—Hargadine-McKittrick Dry 
Goods Co. v. Belt, 74 Ill. A. 581; Wal- 
lace v. Steagall, 52 Ill. A. 471. 

Ind.—Evansville Old Nat. Bank v. 
Heckman, 148 Ind. 490, 47 NE 953; 
Simmons Hardware Co. v. Thomas, 
147 Ind. 3138, 46 NE 645; Johnson v. 
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be mortgaged to secure such debts, in preference to 
firm debts,®® especially where the debt has been made 
a partnership debt by agreement among the part- 
ners;°° and such an appropriation is superior to the 
rights of firm ereditors,?? unless it is accompanied 
by an actual ibe nGons to defraud.®§ 
members of a firm borrow money on their own ac- 
count, but use it for partnership purposes, a mort- 
gage in good faith on the partnership property to 
secure such indebtedness is valid as against the ered- 


itors of. the firm.?® 


[§ 433] bbb. Rule against Such Use of Firm As- 


MecClary, 131 Ind. 105, 30 NE 888; 
Jewett v. Meech, 101 Ind. 289. 
Ilowa.—Indianola First Nat. Bank 
v. Brubaker, 128 Iowa 587, 105 NW 
116, 111 AmSR .209, 2 LRANS 256; 
Johnston v. Robuck, 104 Lowa 528, 73 
NW 1062; Farwell v. Stick, 96 Iowa 
87, 61 NW 565, 64 NW 614; Sylvester 
v. Henrich, 93 Iowa 489, 61 NW 942. 
Kan.—Kincaid v. National Wall- 
Paper Co., 63 Kan. 288, 65 P 247, 88 
AmSR 248, 54 LRA 412; Myers v. 
Tyson, 2 Kan. A. 464, 43 P 91. 
Ky.—Jones v. Lusk, .2 Mete. 356. 
Mo.—Goddard-Peck Grocery Co. v. 
McCune, 122 Mo. 426, 25 SW 904, 29 
LRA 681, 24 SW 758 [rev 47 Mo. A. 
307, and overr Phelps v. McNeely, 66 
Mo., 554, 27.AmR 378]; Seger. v. 
Thomas, 107 Mo. 635, 18 SW 38; Sex- 
La v. Anderson, 95 Mo. 373, 8 SW 
Oh.—Sigler v. Knox County Bank, 
8 Oh. St. 511; Wilcox v. Kellogg, 11 


Oh. 394; Beley v. Whitney, 2 Oh 
pee (Reprint) 53, 1 WestLMonth 


Tex.—Wiggins v. Blackshear, 86 
Tex. 665, 26 SW 939; Batchelor v. 
Sanger, 15 Tex. Civ. A. 110, 38 SW 
359; Mensing v. Atchison, (Civ. A.) 
26 SW 509; Wm. W. Kendall Boot, 
Pus? Co. v. Johnston, (Civ. A.) 24 SW 

Va.—Marks v. Hill, 15 Gratt. (56 
Va.) 400. 

Wash.—vVietor v. Glover, 17 Wash. 
37, 48 P 788, 40 LRA 297. 

“The principle we think equally 

' well settled by the more recent deci- 
sions of this court, as well as by the 
weight of judicial authority in other 
jurisdictions, that the assets of an 
insolvent firm, before dissolution, 
may, with the consent of all the part- 
ners, be applied to the satisfaction of 
all the individual debts of the mem- 
bers of the firm, when done in good 
faith.” Goddard-Peck Grocery Co. v. 
McCune, 122 Mo. 426, 431, 25 SW 904, 
29 LRA 681, 24 SW 758. 

95. U.S.—In re Kahley, 14 F. Cas. 
No. 7,593, 2 Biss. 383. 

Ark.—Conoway v. Newman Mill, 
etc., Co., 91 Ark. 324, 121, SW. 353; 
Reynolds v. Johnson, 54 Ark. 449, 16 
SW 124. 

Ind.—Elliott v. Pontius, 136 Ind. 
641, 35 NE 562, 36 NH 421; Purple 
v. Farrington, 119 Ind. 164) 21 NE 
543, 4-LRA 535. 

Iowa.—Smith v. Smith, 87 Iowa 
93, 54 NW 73, 43 AmSR 359, 50 NW 
64. 


Tenn.—Carver Gin, etc., Co. v. Ban- 
non, 85 Tenn. 712, 4 SW 831, 4 AmSR 
803. 

Tex.—Watts v. Dubois, (Civ. -A:) 
66 SW 698. 

{a] Illustration.—Where one part- 
ner, with the consent of his co- 
partner, executes a deed of assign- 
ment of the partnership effects, for 
the payment of his individual debts, 
after paying to the copartner, out of 
the proceeds of the partnership prop- 
erty, a sum equal to such partner’s 
interest therein, it will not be treat- 
ed as a fraud upon creditors, nor 
as a reservation of a portion of the 

partnership property for the benefit 

Mr the copartner, aS against his own 
ereditors. Mandel v. Peay, 20 Ark. 
325. 
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Where the 
creditors, 
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In other jurisdictions, where the partnership: 
is insolvent or sufficient property will not remain to 
pay firm debts, an assignment or transfer of firm 
assets by, or with the consent of, all the partners, to 
pay individual debts of one or more of the partners, 
as a general rule is fraudulent and void as to firm 
as hindering, delaying, or preventing them 
from enforcing their claims against the firm assets ;* 
and this rule also applies to a mortgage of firm as- 
sets to secure individual debts.” 


Objection to such 


an assignment or mortgage, however, may be made 


[b] Wnauthorized payments.— 
Where the trustee under a deed of 
trust, made by the surviving partners 
after the dissolution of an insolvent 
firm, appropriates money of the firm, 
realized by him before the service of 
an attachment in a suit in which the 
trust deed is declared unauthorized, 
to the payment of his own and other 
preferred debts, in violation of the 
rights of the partnership creditors, 
to be paid before creditors of in- 
dividual partners, the payments can- 
not be allowed to stand. Barcroft 
v. Snodgrass, 1 Coldw. (Tenn.) 430. 

[c] Partnership and individual 
debts.—A mortgageSin good faith on 
firm property to secure a firm debt 
and an individual partner’s debt is 
valid although the firm was insolvent 
when the mortgage was given, and 
known to be insolvent by the mort- 
gagee, although such a mortgage 
when given in fraud of creditors to 
a mortgagee with notice. may be 
avoided by the creditors so intended 
to be defrauded. Watts v. Dubois, 
(Tex. Civ. A.) 66 SW 698. 


96. Veal v. Keely Co., 86 Ga. 130, 
12 SE 297. 
97. Smith v. Spinnenweber, 114 


Ark. 384, 170 SW 84. 
supra note 94. 

98. Smith v. Smith, 87 Iowa 93, 
54 NW 73, 48-AmSR 359, 50 NW 64; 
Patterson v. Seaton, 70 Iowa 689, 28 
NW 598; Reyburn v. Mitchell, 106 
Mo. 365, 16 SW 592, 27 AmSR 350. 

99. Letts v. McMaster, 83 Iowa 
449, 49 NW 1035; Wiggins v. Black- 
shear, 86 Tex. 665, 26 SW 939. 

[a] A chattel mortgage of firm 
property to secure money used to pay 
a firm note, and borrowed for that 
purpose, is good, although the debt 
for which the note was given was 
originally the individual debt of one 
of the partners. Letts v. McMaster, 
83 Iowa 449, 49 NW 1035. 

1. U. S.—In re Gillette, 104 Fed. 
769 (New York); Goodbar v. Cary, 
16 Fed. 316, 4 Woods 663 (Missis- 
sippi). 

Ala.—Teague v. Lindsey, 106 Ala. 
266, 17 S 538. 

Ma.—Franklin Sugar Refining Co. 
v. Henderson, 86 Md. 452, 38 A 991, 
63 AmSR 524. 

Mich.—Clark-Jewell-WellS Co. v. 
Tolsma, 151 Mich. 561, 115 NW 688. 

Miss.—Erb v. West, 19 S 829; 
Jackson Bank v. Durfey, 72 Miss. 
971, 18 S 456, 48 AmSR 596, 31 LRA 
470 [criticizing and disappr Hanover 
Nat. Bank v. Klein, 64 Miss. 141, 8 
S 208, 60 AmR 47]. 

Nebr.—Morehead  v. 18 
Nebr. 569, 26 NW 242. 

N. H.—Ferson v. Monroe, 21 N. 
462; French v. Lovejoy, 12 N. 
458 

N. J.—Bannister v. Miller, 54 
Je Mons 12d)" 32, cA LOC 6 fathy b4) ING J: 
Eq. 701 mem, 37 A 1117 mem]. 

N. Y.—Nordlinger v. Anderson, 123 
N.Y. 544,:25 NE 992° Bulger: ‘vy. 
Rosa, 119 Ni -¥.. 459,524 .NE" 853; 
Saunders v. Reilly, 105 N. Y. 12, 12 
NE 170, 59 AmR 472; Menagh v. 
Whitwell, 52 N. Y. 146, 11 AmR 683; 
Wilson v. Robertson, 21 N. Y. 587; 
Leslie v. Rugg, 4 Hun 410; Ransom 
v. Vandeventer, 41 Barb. 307; Im- 


And see cases 


Adams, 


H. 
Jal 
N. 


only by firm creditors who were such at the time;* 


porters’, etc., Nat. Bank v. Burger, 3 
Silv. Sup. 122,. 6: NYS» 189. [aff 125 
N. Y. 702 mem, 2G NE 752 mem]; 
Lester v. Pollock, 26 N. Y. Super. 
691; Schiele v. Healy, 10 Daly 92, 
61 HowPr 73; Matter of Petze, 26 
Mise. 72, 56 NYS> “482; Burhans v. 
Kelly, 2 NYS 175,17 NYSt 552; New 
York Fourth Nat. Bank v. Burger, 
15 NYSt 101 [aff 122 N. Y. 651 mem, 
26 NE 753 mem]; Haggerty — v. 
Granger, 15 HowPr 243. 

Eng.—Young v. Keighly, 15 Ves. Jr. 
557, 33 Reprint 865. 

[a] TIllustrations.—(1) Where one 
loans money to the individual mem- 
bers of a firm, taking individual notes 
therefor, a conveyance of partner- 
ship real estate in payment of such 
notes is fraudulent as to firm cred- 
itors, if the firm is insolvent or ren- 
dered so by the conveyance. Good- 
bar v. Cary, 16 Fed. 316, 4 Woods 663 
(Mississippi). (2) An assignment by 
a partner in the name of the firm of 
the amount due to the firm on a con- 
tract with a city, given in satisfac- 
tion of individual obligations of the 
partner, incurred prior to the forma- 
tion of the firm, and not assumed by 
it, is without consideration and void 
as against lien claimants of the firm, 
as being given and accepted with the 
intent of hindering and defrauding 
firm creditors. Concord Constr. Co. 
v. Plante, 137 App. Div. 243, 121 NYS 
1026 [aff 63 Misc. 120, 116 NYS 153]. 

[b] Evidence of fraudulent intent. 
—(1) An assignment of partnership 
effects of an insolvent firm, to be ap- 
plied in the payment of an individual 
debt of a partner, furnishes conclu- 
Sive evidence of a fraudulent intent 
on the part of the assignors, as the 
operation of it is not only to hinder 
or delay the partnership creditors, 
but to deprive them of their debts. 
Ruhl v. Phillips, 2 Daly 45 [rev on 
other grounds 48 N. Y. 125, 8 AmR 
522]. (2) The insertion of a provi- 
sion to pay individual debts out of 
firm assets in an assignment of such 
assets of an insolvent firm is evi- 
dence of a fraudulent intent on the 
part of the assignors so as to avoid 
such assignment. Schiele v. Healy, 
10 Daly (N. Y.) 92, 61 HowPr 73. 

2. Mich.—Heineman Vise arto 2 
Mich. 64, 20 NW 792. 

Nebr.—-Rothell v. Grimes, 22 Nebr. 
526, 35 NW 392. 

N. J.—Bannister v. Miller, 54 N. J. 
Eq. 121, 32 A 1066 [aff 54 N. J. Ha. 
701 mem, 37 A 1117 mem]. 

N. Y.—Menagh v. Whitwell, 52 N. 
Y. 146, 11 AmR 683. 

Wis.—Cribb v. Morse, 77 Wis. 322, 
46 NW 126. 

[a] Illustration.—A mortgage by 
a partnership without consideration 
to secure an indebtgdness of an in- 
dividual partner, whereby the firm’s 
assets are reduced to'a nominal ex- 
cess over its debts, is fraudulent as 
to firm creditors. Heineman y. Hart, 
55 Mich. 64, 20 NW 792. 

3. Merchants’ Bank v. Thomas, 
121 Fed. 306, 57 CCA 874 (Missis- 
sippi); Farwell v. Metcalf, 63 N. H. 
276; Caldwell v. Scott, 54 N. H. 414; 
Kidder v. Page, 48 N. H. 380; Ferson 
v. Monroe, 21 N. H. 462; French v. 
Lovejoy, 12 N. H. 458; Lovejoy v. 
Bowers, 11 N. H. 404. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 433-435] 


subsequent ereditors cannot raise any objection to 


the act.* 


[§ 434] (cc) General Assignment.® 
there is authority to the contrary,® as a general rule, 
even in jurisdictions in which an insolvent firm may 
apply firm assets to the payment of individual debts, 
if a partnership makes a general assignment for 
the benefit of creditors,’ the assignment is fraudu- 
lent and void as to firm creditors if it makes a pref- 
erence in favor of individual debts of a partner to 
be paid out of the proceeds of the partnership prop- 
erty before all of the firm debts are paid.® 
a preference, however, will be upheld where the debt 
was assumed by the firm when solvent for a sufficient 
consideration,!® or where it is for money loaned to 
the partner for the benefit of the firm, and is enforce- 
able as a firm obligation; and it has also been held 
that preferring individual debts will not invalidate 
the whole assignment where such preference is made 
by mistake,!? although it might furnish occasion, in 
a proper case, for seeking the aid of a court of eq- 


4. Merchants’ Bank v. Thomas, 
121 Fed. 306, 57 CCA 374 (Missis- 
sippi). 7 


5. Of firm and individual assets 
see supra § 419. 

6. See cases infra this note. 

[a] In Michigan, where there is 
no actual intent to defraud, a pref- 
erence of individual debts in a co- 
partnership assignment will not of 
itself render the assignment void. 
Nye v. Van Husan, 6 Mich. 329, 74 
AmD. 690. 

{b] In North Carolina an assign- 
ment of firm property by members 
of an insolvent partnership is not 
rendered fraudulent as to firm cred- 
itors by a clause therein preferring 
over firm creditors debts due to cred- 
itors of individual partners. Arm- 


arecne Vo ICarr; a116 UN: (624995 27 “SE 
7. See supra § 432. 
8. Assignments for benefit of 


creditors generally see Assignments 
for Benefit of Creditors 5 C. J. p 1023. 

Power of partner to assign for ben- 
efit of creditors see supra § 361. 

S.—Marsh v. Bennett, 16 F. 

Cas. No. 9,110, 5 McLean 117. 

Ark.—Bartlett — v. Meyer-Schmidt 
Grocer Co., 65 Ark. 290, is SW 10638. 

Tll.—K eith v. Fink, 47 Ill. 272; In 
re Landfield, 89 Ill. A. 417 [app dism 
182 Ill. 264, 55 NE 371]; Atlas Nat. 
Bank v. More, 40 Ill. A. 336 [faff 152 
Ill. 528, 838 NE 684, 43 AmSR 274]. 

Md.—Lineweaver v. Slagle, 64 Md. 
465, 2 A 693, 54 AmR 775; Gable v. 
Williams, 59 Md. 46. 

Miss.—Marks v. Bradley, 69 Miss. 
1, 10 S 922. 

Nebr.—Morehead v. Adams, 18 
Nebr. 569, 26 NW 242. 

N. H.—French v. Lovejoy, 12 N. H. 
458. 

N. M.—Field v. Romero, 7 N. M. 
600,541 PS 17. 

Ney ¥.— Prestom, Va kicehs, 137 Ne. ¥. 
41, tf. NE 77; Booss v. Marion, 129 
Newey cr OSi0,, 29 NE 832; Wilson v. 
Robertson, 21 N. Y. 587 [aff 19 HowPr 
350]; Hurlbert v. Dean, 2 Abb. Dec. 
428, 2 Keyes 97; Chambers, Ltd. v. 
Smith, 60 Hun 248,14 NYS 706; Dur- 
ant v. Pierson, 58 Hun 190, 11 NYS 
842 [rev on other grounds 124 N. Y. 
444, 26 NE 1095, 21 AmSR 686, 12 
LRA 146]; Kennedy v. Wood, 52 Hun 
46, 4 NYS 758; Granville Nat. Bank 
v. Cohn, 42 Hun 381, 6 NYSt 318; 
Crane v. Roosa, 40 Hun 455; Kemp 
v. Carnley, 10 N. Y. Super. 1; Nich- 
olson v. Leavitt, 6 N. Y. Super. 252, 
9 NYLegObs 105 [rev on_ other 
grounds. 6 N. ¥..510,057. AmD* 4997; 
Heye v. Bolles, 2 Daly 231, 33 HowPr 
266; Schwab .v. Kaughran, 17 NYS 
926; Burhans v. Kelly, 2 NYS 175, 
17 NYSt 552; New York Fourth Nat. 
Bank v. Burger, 15 NYSt 101 [aff 
122 N. Y. 651 mem, 26 NE 753 mem]; 
Friedburger v, Jaberg, 11 NYSt 718, 


PARTNERSHIP 


Although 


Such 


20 AbbNCas 279; Portchester First 
Nat. Bank v. Halsted, 20 AbbNCas 
155; Windmuller vy. Dodge, 67 HowPr 
253; Lester v. Abbott, 28 HowPr 488; 
Jackson v. Cornell, 3 NYLegObs 89, 
1 Sandf. Ch. 348; Kirby v. Schoon- 
maker, 3 Barb. Ch. 46, 49 AmD 160 


note. 
Oh.—Miller v. Estill, 5 Oh. St. 508, 
67 AmD 305. 


S. C.—Middleton v. Taber, 46 S. C 
337, 24 SE 282; Henderson v. Had- 
pa Doe Cy Lg. S93. 

nn.—Zuccarello Vv. Randolph, 
(ch: A.) 58 SW 4538. 

Tex.—Carter-Battle Grocer Co. v. 
Jackson, 18 Tex. Civ. A. 353, 45 SW 
615; Patty v. Sherman City Bank, 15 
Tex. Civ. A. 475, 41 SW 173; Wig- 
gins v. Blackshear, (Civ. A.) 24 SW 
918 [rev on other grounds 86 Tex. 
665, 26 SW 939]; Wm. W. Kendall 
Boot, etc., Co. v. Johnston, (Civ. A.) 
24 SW 583. 

Utah.—Coughran v. Bigelow, 9 
Utah 260, 347 'P-b1) [afl 164° U0. (So y301; 
TT OSCEMDL (4 eda Laan" : 

Va.—Millhiser v. McKinley, 98 Va. 
207, 35 SE 446. 

Wis.—Willis v. Bremner, 60 Wis. 
622, 19 NW 4038; Vernon v. Upson, 
60 Wis. 418, 19 NW 400. 

[a] Reason for rule.—‘‘It will be 
conceded that the creditors of the 
firm are, legally and equitably, first 
entitled to the partnership effects. 
Such creditors have a claim upon the 
joint effects prior to every other per- 
son, which the court will enforce 
and protect alike against the indi- 
vidual partners and their creditors. 
Indeed, the partnership property 
must be exhausted in satisfying part- 
nership demands before resort can 
be had to individual property of the 
members of the firm. The firm is 
not liable for the private debts of 
one of its members, nor is there any 
liability resting upon the other mem- 
bers in respect to those debts. An 
appropriation of the firm property to 
pay the individual debt of one of the 
partners is, in effect, a gift from the 
firm to the partner—a reservation 
for the benefit of such partner, or his 
creditors, to the direct injury of the 
firm creditors. Can it be reasonably 
doubted that, when an insolvent firm 
assign their effects for the payment 
of the private debts of a member, 
for which neither “the firm nor the 
other members, nor the firm assets 
nor the interests of the other mem- 
bers therein, are liable, such an as- 
signment and appropriation are a di- 
rect fraud upon the joint creditors of 
the assignors?’” Wilson v. Robert- 
Son, 21 N. WY.25'8'7) 592: 

[b] The fact that there is not 
sufficient to pay the firm creditors 
who are preferred, and that therefore 
the individual creditors cannot re- 
ceive anything, does not cure the vice 


sStrument on that account. 


[47 C.J.] 935 


uity to prevent the Cecnieaeer he of the property 
and to enforee its distribution among the parties 
properly entitled to participate in it.1* But the fact 
that an individual creditor is secured by a mortgage 
on the firm property does not entitle him to any 
preference under a general assignment, where he 
knew of the firm’s insolvency at the time of taking 
such mortgage.?# 

Who may object. 
ment cannot be made by the creditors who are pre- 
ferred thereby,'® but only by the creditor who has 
been hindered, delayed, or defrauded by the partic- 
ular provision.?® 
not obiect to a provision for the payment of individ- 
ual debts out of partnership property before the 
payment of partnership debts, for he is not de- 
frauded thereby.'* 

[§ 485] bb. By One Partner Alone.*® 
ance with the rule that a partner cannot use the 
firm’s assets to pay his individual debts without. the 
consent of his copartners,?® as a general rule an as- 


Objection to such an assign- 


Thus an individual creditor can- 


In accord- 


of preferring individual creditors in 
a firm assignment. Booss vy. Marion, 
129 N. Y. 536, 29 NE 832. 

{c] Under a statutory provision 
that conveyances made with the in- 
tent to hinder, delay, and defraud 
other persons of their lawful de- 
mands shall be void, a general assign- 
ment by a partnership for the benefit 
of creditors, providing for payment 
of creditors of individual members of 
the firm out of firm assets, in pref- 
erence to firm creditors, is void. 
Bartlett v. Meyer-Schmidt Grocer Co., 
65 Ark. 290, 45 SW 1063. 

[ad] An assignment by one partner 
(1) of partnership effects for the 
benefit of creditors is ineffectual as 
a security for private debts until 
firm creditors are satisfied, after 
which such partner’s share of any 
surplus will be bound for such pri- 
vate debt. Lasell v. Tucker, 5 Sneed 
(Tenn.) 33. (2) Assignment or mort- 
gage for individual debts by partner 
generally see infra § 435. 

10. Nordlinger v. Anderson, 123 N. 
Y. 544, 25 NE 992. 

11. Nordlinger v. Anderson, supra 

12. Booss v. Marion, 129 N. 536, 
29 NBD . 8323) Cox Uv. Platt, 32 Barb. 
(N. Y.) 126, 19 HowPr 121. 

1S.9,Cox Vv, Platt isupra: 

14 Cron vy. Cron, 56 Mich. 8, 22 
NW 94. 

15. Granville Nat. Bank v. Cohn, 
42 Hun 381, 6 NYSt 318; Scott v. 
Guthrie i235 ANeyr Ye Super. 408, 25 
HowPr 481; Morrison v. Atwell, 22 
ING. Super. 503. 

[a] Firm creditors can not com- 
plain that the individual creditors 
are to be paid out of firm assets aft- 
er first paying firm debts. Crook v. 
Rindskopf, 105 N. Y. 476, 12 NE 174. 

LE. TASCott yy: Guthrie, 2SieNe ke 
Super. -408, 25 HowPr. 481. 

[a] Right of firm creditor to raise 
objection.— Where an assignment for 
the benefit of creditors is made by 
the members of a partnership, giv- 
ing preference to the payment of the 
partnership debts, a creditor of the 
partnership cannot have the assign- 
ment set aside as void because its 
provisions as to the subsequent pay- 
ment of creditors of individual. part- 
ners contain a direction calculated to 
hinder and delay. them; no creditor 
but the one who is hindered, delayed, 
or defrauded by the particular provi- 
sion complained of can avoid the in- 
Morrison 
v. Atwell, 22 N. Y. Super. 503. 

ve Haynes v. Brooks, 116 N. Y. 
487, 22 NE 1083; Morrison v. Atwell, 
92 N. Y. Super. 503. 
nae case of mortgage see supra § 


18. With consent of copartners 
see supra § 481. 
19. See supra § 337. 
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signment or application, by one partner, of firm as- 
sets to individual debts, without the consent of the 
other partners, is fraudulent and void as against the 
other members of the firm,?® and as against the firm 
and if the recipient, in such a case, 
knows that the property is firm property, he acts 
fraudulently in taking it without the other partner’s 
consent,”? and will be regarded as holding it in trust 
This rule applies, al- 
though a note upon which the payment is made is the 
note with the copartner’s name 
thereon as a surety,?* and although the money is 
collected by a draft given in the name of the firm 
to the order of an agent of the private creditor.?° 
Limitations and exceptions to rule. 
itors, however, may object to such an application of 
firm assets on the ground of fraud only where the 
other partners or firm could raise such objection.?° 
An ‘exception to the general rule also exists where 
one of two Copan: has absconded without any 


creditors ;7+ 


for the benefit of the firm.** 


individual partner’s 


direction as to his interest.?7 


20. Riddle v. McLester-Van Hoose 
Co., 145 Ala. 307, 40 S 101. See gen- 
erally supra § 3387. 

{a] Firm and partner owing same 
person.—Where both the firm and an 
individual partner owe debts to the 
same person, an application of part- 
nership assets to the extinguishment 
of an individual partner’s debt to a 
third person is wrongful only as 
against the other members of the 
firm, and until the other partners dis- 
affirm such application and direct 
firm assets to be applied to partner- 
ship debts it is a payment of the in- 
dividual partner’s debt, and not the 
payment of a debt owing by the firm 
to the creditor of the individual part- 
ners. Riddle v. McLester-Van Hoose 
Co., 145 Ala. 307, 40 S 101. 

21. U. S.—Moline Wagon Co. v. 
Rummell, 12 Fed. 658, 2 McCrary 
307. 

Conn.—Yale v. Yale, 13 Conn. 185, 
33 AmD 393. 

Ill. Reynolds v. Radke, 112 Ill. A. 
way 


Iowa.—Newell v. Martin, 81 Iowa 
238, 46 NW 1120. 
Ky.—Sachs vy. Shelton, 8 Ky. Op. 


897. 

Mo.—Sedalia Nat. Bank v. Cassidy 
Bros. Live Stock Commn. Co., 109 Mo. 
A. 249, 84 SW 142; Luce v. Barnum, 
19 Mo. A. 359. 

N. Y.—Menagh v. Whitwell, 52 N. 
YY 146, 11° AmR” 683; New “York 
Fourth Nat. Bank v. Burger, 15 NYSt 


101 [aff 122 N. Y. 651 mem, 26 NE 
753 mem]. 
Pa.—Hartley v. White, 94 Pa. 381. 


R. I.—Patterson v. Atkinson, 20 R. 
T1102, 37 A. 532. 

W. Va. —Snyder v. Lunsford, 9 W. 
Va. 223. 

Wis.-—Hill v. Armstrong, 65 Wis. 
231, 26 NW 447; Keith v. Armstrong, 
65 Wis. 225, 26 NW 445. 

fa] Thus a conveyance of firm 
property in payment in part of the 
firm indebtedness, and in part of the 
indebtedness of one of the partners, 
without the consent of all the part- 
ners, is void to the extent of the in- 
debtedness of the individual partner, 
and may be attacked by a creditor of 
the firm. Newell v. Martin, 81 lowa 
238, 46 NW 1120. 

[b] A deed of lands owned and 
used by a firm, made by one partner 
only, who, however, is sole owner of 
the capital stock, to a person from 
whom he had borrowed the money 
which he contributed as capital, is 


null and void as against firm cred- 
itors. Snyder v. Lunsford, 9 W. Va. 
223. 

22. See supra § 337. 

23. Johnson v. Hersey, 73 Me. 291; 
Johnson y. Hersey, 70 Me. 74, 35 AmR 
303. 
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applied;*° and 


Firm cred- 


aa. Assignment. 


[a] Thus, where one. partner, 
without the knowledge or consent of 
his copartner, pays his own note toa 
private creditox <outS of the funds of 
the insolvent firm, such _ creditor 
knowing that the money belonged to 
the firm, the funds so received will 
be regarded as held by the private 
ereditor in trust for the benefit of 
the firm, and may be attached in his 
hands upon a trustee process insti- 
tuted against the firm by one of its 
partners. Johnson y. Hersey, 70 Me. 
74, 35 AmR 303. 


24. Johnson v. Hersey, 73 Me. 291. 
25. Johnson v. Hersey, supra. 
26. Peabody Buggy Co. v. Cooper, 


182 Iowa 373, 165 NW 1023. 

{a] Illustration.-Where a _ part- 
ner applies partnership funds to an 
individual private obligation owing a 
bank, a creditor of the partnership, 
as garnisher of the bank, has no 
preference over the bank, and can- 
not recover such money unless the 
partnership itself could recover it. 
Peabody Buggy Co. v. Cooper, 182 
Iowa 373, 165 NW 10238. 

{[b] Duty to repudiate.-—Where 
one of two partners pays a large in- 
dividual obligation to a bank out of 
partnership assets, the partners hayv- 
ing habitually paid lesser individual 
obligations thus, the burden is on 
the other partner to repudiate and 
prove fraud, but a partnership cred- 
itor as garnisher of the individual 
creditor cannot repudiate, and the 


bank is bound contractually. until 
such repudiation. Peabody Buggy 
Core Cooper, 182 Iowa 3738, 165 NW 
1 aon 

27. Rumsey-Sikemeier Co. v. 
Aurora Bank, 139° Mo. A. 306, 123 
SW. 75? 

[a] Illustration.—A partner who 


absconds without leaving any direc- 
tion as to the disposition of his in- 
terest in the firm gives the copartner, 
in the absence of fraud, power to dis- 
pose of the firm assets, and a firm 
creditor cannot subject firm prop- 
erty to the payment of his debts aft- 
er the copartner had mortgaged the 
same to secure his individual debt. 
Rumsey-Sikemeier Co v. .Aurora 
Bank, 139 Mo. A. 306, 123 SW 75. 

28. Lien of partner: 
In general see supra § 235 
AS creditos of firm see supra §§ 412, 

4 
As to application of firm assets to 

firm debts see supra § 401. 

29. Power Grocery Co. v. Hinton, 
187 Ky. V71,, 218) Swed 03: 

fa] Illustration.—Where a man- 
aging partner executes a partnership 
note for the accommodation of an- 
other partner and pays the note out 
of partnership assets without the 


knowledge or consent of the other 


Lien of copartners.”*® 
firm assets to his individual debts, without the con- 
sent of his copartners, the other partners have a len 
for the loss sustained thereby upon the interest of 
the partner for whom the firm assets have been so 


L§§ 435-436 
Where a partner applies 


where such application has been 


made by a managing partner, for the accommodation 
of another partner, such lien also extends to the in- 
terest of the managing partner ;*° 
debt, although originally an individual debt, is one 
for which the firm has become liable to an innocent 
holder, the fact that it pays the debt does not con- 
stitute a waiver of such len.* 
ner in such a case is entitled to reimbursement from 
the partner for whose benefit he has acted;*? but 
he has no lien upon such partner’s partnership inter- 
est for his loss due to the firm paying the debt,?* 
and no lien for any sums he is required to pay to his 
copartners because of the transaction.*# 

[§ 436] (b) Of Partner’s Interest or Share?*— 


and where the 


The managing part- 


In accordance with the general 


members of the partnership to a bona 
fide holder, such other members of 
the partnership have a lien upon the 
partnership interest of the partner 
for whom the note was executed for 
the loss sustained superior to the lien 
of the pledgee of the partner for 
whom the note was executed. Pow- 
er. Grocery. .Cos, «ve, Hinton, 180 ikey- 
171, 218 SW 1013: 


30. Power Grocery Co. v. Hinton, 
supra. 
la] Thus, where a managing 


partner executes a note for the ac- 
commodation of another partner and 
pays the note out of partnership .as- 
sets without the knowledge or con- 
sent of the other members of the 
firm, the other members have a lien 
for the loss sustained upon the in- 
terest of both the managing partner 
and the partner for whose benefit the 
note was executed. Power Grocery 
ieee Hinton, 187 Ky. 171, 218 SW 
io, 


31. Power Grocery Co. v. Hinton, 
supra. 
[a] The payment of a note exe- 


cuted by a managing partner for the 
accommodation of another partner to 
a bona fide holder in fraud of other 
partners out of the partnership as- 
sets is not a waiver of the right of 
such other members to a lien upon 
the partnership interest of such part- 
ner for whose accommodation the 
note was executed for loss sustained 
by payment of the note out of part- 
nership assets. Power Grocery Co. 
Vv. Hinton, 187 Keyes 750208 SWwwlorst 

32. Power Grocery Co. v. Hinton, 


Power Grocery Co. v. Hinton, 


Power Grocery Co. v. Hinton, 
supra. 

[a] Thus where a managing part- 
ner executes a partnership note for 
the accommodation of another part- 
ner and pays the note from eye 
nership funds without the knowledg 
or consent of the other hartivene: 
and is compelled to account to the 
innocent members for the loss, al- 
though he is entitled to reimburse- 
ment from the partner for whose 
benefit the note was:executed, he has 
no lien upon such pirtner’s partner- 
ship interest for his loss due to part- 
nership paying notes, and no lien for 
any sums he is required to pay to 
copartners because of the transac- 
tion, except subject to the lien of a 
bank as assignee of such partnership 


interest. Power Grocery Co. v. Hin- 
ton, 187 Ky. 171, 218 SW 1013: 

35. Cross references: 
Sale of partner’s interest in firm 


property generally 


see supra § 
S22) 828) P 3 


. For tater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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rue that firm creditors are not entitled to payment 
out of the assets of the individual partners until the 
individual ereditors have been paid,*® an assignment 
or appropriation by one partner of his interest in 
the partnership property to his individual ereditors 
is valid as against the creditors of the firm.** 
-since a partner’s interest or share is not ascertain- 
able until firm debts have been paid,** the assignee’s 
rights in the firm property are subject to all part- 
Where one part- 
ner acquires his partner’s interest under an agree- 
ment by which he assumes all firm labilities and 
gives a lien on all the partnership assets to secure 
the retiring partner, a subsequent conveyance by the 
retiring partner of all his interest to an individual 
creditor is fraudulent as to firm ecreditors;*° 
this is also true of a subsequent assignment by the 
remaining partner of all his property of every kind 
for the benefit of his creditors, without priority or 


nership debts and liabilities.*® 


Transfer of interest as between part- 

ners see supra §§ 239-245. 

Validity of assignment as between 

partners see supra § 246. 

36. See infra § 444. 

37. Ark.—Boyd v. Arnold, 103 Ark. 
105, 146 SW 118. 

Ill.— Horner vy. 
134. 

N. Y.—Bingham y. Tuttle, 82 Hun 
Bl BL NYS 68 [ait 152 N.-¥.-638 ‘meni, 
46 NE 1145 meml! Kirby v. Schoon- 
maker, 3 Barb. Ch. 46, 49 AmD 160 
note. 
ae Babe v. Davies, 14 OhS&CP 

oO. 

S. C.—Norris v. Vernon, 42 S.-C. *L. 
13; Wilson v. Bowden, 42S. C. L. 9; 
Hunt v. Smith, 24 S. C. Eq. 465. 

{a] Illustrations.—(1) Where one 
partner, with the full knowledge ana 
eoncurrence of his copartner, gives 
to his individual creditor, in payment 
of his individual debt, a bill of sale 
of “my one-half interest in” certain 
specified firm property, the interest 
so transferred is the alienor’s appar- 
ent interest, as distinguished from 
his beneficial interest, and, upon dis- 
solution of the firm, the right of the 
alienee is superior to the rights of 
firm creditors. House v. Davies, 14 
OhS&CP 105. (2) Where the profits 
of a banking firm are divided and 
credited to the personal account of 
such partner, an assignment by one 
of the partners of his shares so cred- 
ited as security for a personal debt is 
valid as against the firm creditors, 
where the firm is solvent at the 
time of the assignment. Bingham vy. 
Puttle, ~82). Hun: 545.0384) NYS? 68 sate 
152 N. Y. 638 mem, 46 NE 1145 mem]. 

{[b] Against subsequent attach- 
ment.—An assignment by one part- 
ner of his interest to his separate 
ereditor is valid, at law, against the 
ereditors of the firm subsequently 
Cae Wilson v- Bowden, 42 S. 


38. See infra §§ 854, 859. 

39. Power Grocery Co. v. Hinton, 
UStha Koy LT, 2LSOWieLObsrey Lvien v. 
Bie 59 IN. aCe hew wid MSH 807 % 
Daniel v. Crowell, 125 N. C. 519, 34 
SE 684; North Carolina State Bank 
v. Fowle, 57 N. C. 8; Sherk v. Here- 
ford First Nat. Bank, (Tex. Commn. 
A.) 206 SW 507 [mod (Civ. A.) 152 
SW 832]. 

[a] Where a partner assigns or 
creates a lien upon his interest, the 
creditor takes the assignment or lien 
subject to an accounting between the 
parties of all claims and demands 
within the scope and business of the 
partnership. Power Grocery Co. 
Hinton, 187 Ky. 171, 218 SW 1013. 

40. Buck Stove Co. v. Johnson, 
7 Lea (Tenn.) 282. 

41. Collier’ v.. Hanna, 71 Md. 253, 
17 A 1017; Collier v. Hanna, (Md.) 17 
A 390. 

42. See supra § 330. 

43. See supra § 401. 


Bennett, 241 Ill. A. 


PARTNERSHIP 


1t1es.c" 


But 


and 


paid,*§ 

44. See infra §§ 854, 859. 
45. Divine v. Mitchum, 4 B. Mon. 
(Ky.) 488,-41- AmD 241; Rose. v. 


Izard, 7 S.C. 442. 

fa] fhus one partner has a prior 
lien upon the firm real estate, to be 
reimbursed for his advancements, be- 
fore the mortgagees of the other 
partner, who knew, before obtaining 
their deed, that it was partnership 


property, can come in. Divine v- 
Mitchum, 4 B. Mon. (Ky.) 488, 41 
AmD 241. 

{[b] Mortgage by purchaser to 


partner.—Where the purchasers of a 
retiring partner’s share give a mort- 
gage to the retiring partner on the 
shares bought out by them, and sub- 
sequently the remaining partner 
makes advances to the partnership, 
the mortgage will have priority over 
the remaining partner’s lien for such 
advances. Conwell v. Sandidge, 8 
Dana (Ky.). 273. 

agict U. S.—In re Brewer, 289 Fed. 

Ala.—Luverne Bank vy. Alabama 
Bank, ete:,Co., 217 Ala. 635, 117 S 219. 

Ark.—Embry v. Lewis, 18 SW 372. 

Cal.—Jones v. Parsons, 25 Cal. 100; 
Chase v. Steel, 9 Cal. 64. 

Ga.—Shaw v. McDonald, 21 Ga. 

Ind.—Lewis v. Harrison, 81 
278; Conant .v.' Frary;" 49 Ind. 
Kistner v. Sindlinger, 33 Ind. 114. 

Iowa.—In re Cutler, 204 Iowa 
212 NW 5738, 217 NW 448, 54 ALR 
Clapp v. Adams, 143 Iowa 697, 
NW 44; Fargo v. Ames, 45 Iowa 491. 

Ky.—State Bank vy. Herndon, 1 
Bush 359, 89 AmD 680. 

Mass.—Thompson y. Spittle, 102 
Mass. 207. 

Miss.—Ellis Jones Drug Co. v. Cok- 
ery 117 JS. 545: 

Mo.—Harvey v. Stephens, 159 Mo. 
486, 60 SW 1055; Ewart v. Nave-Mc- 
Cord Mercantile Co., 130 Mo. 112, 31 
SW 1041; Reyburn v. Mitchell, 106 
Mo. 365, 16 SW 592, 27 AmSR_ 350; 
Priest v. Chouteau, 85 Mo. 398, 55 
AmR 373 [aff 12 Mo. A. 252]; Sedalia 
Nat. Bank v. Cassidy Bros. Live Stock 
ape Co., 109 Mo. A. 249, 84 SW 
rg H.—Lovejoy v. Bowers, 11 N. H. 

N. J.—Mechanics’ Bank v. Godwin, 
5 IN, Je Ng. 3834; 

N. Y.—Menagh v. Whitwell, 52 N. 
Y. 146, 11 AmR 6838; Barber v. Pal- 
mer, 70 Hun 498, 24 NYS 451. 

N. C.—Strauss v. Frederick, 91 N. 
Ohi. 

Oh.—Brown v. Brown, 107 Oh. St. 
228, 140 NE 754; Norwalk Nat. Bank 
v. Sawyer, 38 Oh. St. 339. 

R. I.—Patterson v. Atkinson, 20 R. 
I. 102, 37 A 532. 

S. C.—Rose v. Izard, 7 S. CGC. 442. 

Tex.—Ft. Worth Nat. Bank vv. 
Daugherty, 81 Tex. 301, 16 SW 1028; 
Sherk v. Hereford First Nat. Bank, 
(Commn. A.) 206 SW 507 [mod (Civ. 
A.) 152 SW 832]; Johnston vy. Stand- 


[§°437] bb. Mortgage or Deed of Trust. 
gage or deed of trust by a partner of his interest or 
share in the partnership property, to secure his in- 
dividual debt, passes or creates a lien only on his 
ultimate share,+? and does not defeat the equitable 
lien of the copartners on the partnership assets ;** 
and inasmuch as a partner’s interest or share can be 
ascertained only after firm debts have been paid and 
the equities of his copartners have been adjusted,** 
as a general rule the claims of partnership creditors, 
against firm assets, including other partners as cred- 
itors of the firm,*® are superior to the hen of such 
a mortgage*® or deed of trust by one partner to se- 
cure his individual creditors,** the mortgage or trust 
applying only to the partner’s interest in the sur- 
plus remaining after partnership debts have been 
Thus the lien of a chattel mortgage on one 
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preference, making no meution of partnership liabil- 


A mort- 


ard Shoe Co., 5 Tex. Civ. A. 398, 24 
SW 580. 


pie eeene rns v. Willard, 53 Vt. 
5. 


W. Va.—Cunningham v. Ward, 30 
W.Va. 572; 5 SH. 646; 

[a] A bona fide sale of partner- 
ship property, for the benefit of the 
partnership, is good as against a 
mortgage of the same property by one 
of the partners, to secure an individ- 
pal debt. Shaw v. McDonald, 21 Ga. 

[b] An attachment of firm prop- 
erty for a firm debt has precedence 
over a mortgage given by a partner 
to secure his individual debt. Fargo 
v. Ames, 45 Iowa 491; Harvey v. 
Stephens, 159 Mo. 486, 60 SW 1055; 
Menagh v. Whitwell, 52 N. Y. 146, 11 
AmR 683. 

[c] Rule applied.—Where a lega- 
tee of an interest in a partnership 
subject to the firm indebtedness sells 
his interest to the owner of the re- 
maining interest, taking a mortgage 
on the partnership property for the 
purchase price, such mortgage is sub- 
ject to his testator’s equity to have 
the firm debts first paid from the 
| PE anaes In re Brewer, 289 Fed. 


47. State Bank v. Herndon, 1 Bush 
(Ky. ) 359,189": AmD* 6305" ‘Sherk fv. 
Hereford First Nat. Bank; |! CTex 
Commn. A.) 206 SW 507 [mod (Civ. 
A.) 152 SW 832]; Jones v.' Neale, 2 
Patt. & H. (Va.) 339; Cunningham vy. 
Ward, 30 W. Va. 572, 5 SE 646. 

[a] Effect of recording deed.—The 
fact that the trust deed by one part- 
ner to a third person in payment of 
his individual debts is recorded does 
not have the effect, when the other 
partner accepts a deed to the same 
interest, of a waiver of his rights 
to have the partnership assets ap- 
plied to the payment of partnership 
debts. Sherk v. Hereford First Nat. 
Bank, (Tex. Commn. A.) 206 SW 507 
[mod (Civ. A.) 152 SW 832]. 

48. Brown v. Brown, 107 Oh. St. 
228, 140 NE 754; Sherk v. Hereford 
First Nat. Bank, (Tex. Commn. A.) 
206 SW 507 [mod (Civ. A.) 152 SWw 
832]; Cunningham v. Ward, 30 W. Va. 
572, 5 SE 646. And see cases supra 
notes 46, 47. 

[a]  Illustration.—Where a _part- 
nership purchases land with money 
advanced by plaintiff partner, who 
pays partnership notes and debts, and 
the other partner conveys all his in- 
terest to plaintiff, after giving, while 
the partnership is insolvent, a deed 
of his interest to a third person as 
trustee for a bank, which is his in- 
dividual creditor, the bank has mere- 
ly a right to subject any surplus re- 
maining after payment of partner- 
ship debts, including the debt to 
plaintiff, who does not waive his 
rights, by accepting the deed. Sherk 
v. Hereford First Nat. Bank, (Tex. 
Commun. A.) 206 SW 507 [mod (Civ. 
A.) 152 SW 832], 
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partner’s interest to secure an individual debt is 
postponed to a subsequent execution in favor of firm 
creditors,*® or to a later mortgage by the firm for a 
firm debt.®° The lien of such a mortgage is subordi- 
nate to firm creditors, although the greater part of 
the consideration for the mortgage was used by the 
partner as his contribution to the capital of the 
firm.®! But it has been held that, where one part- 
ner buys the interest of his copartner at a sale under 
a trust deed executed by such copartner, the firm 
creditors are not entitled to share in the proceeds in 
preference to the creditors secured by such deed, but 
must look to the property in the hands of the other 
partner for the payment of their debt.°” 

Consent of copartner or firm creditors. Such a 
mortgage, however, is not a nullity in its incep- 
tion,°? and, if not objected to by the copartners or 
firm creditors, is good after a dissolution and settle- 
ment of the partnership, if the property mortgaged 
can then be found and is undisposed of.°* Where 
the mortgage is executed with the copartner’s con- 
sent, it takes precedence of the copartner’s lien or 
equity, for any balance due from the mortgagor 
partner to the firm,®®> or to have the property ap- 
plied to firm debts;>® and where the mortgage is 
made with the other partner’s consent, at a time 
when the firm has no ereditors, it is prior to the 
claims of subsequent firm creditors, after the insol- 
vency of the firm;°* and if the mortgage is recorded 
it is constructive notice of its contents to subse- 
quent firm creditors.°® 

Existence of partnership. Where no partnership 
in fact exists between the persons claimed to be 
partners, a mortgage to secure a creditor of one of 
them is valid as against an attaching ‘creditor of the 
alleged firm.°® : 

Notice of partnership property or rights. Where 
firm real estate is allowed to stand in the name of 
the mortgaging partner, one who loans money to 
him and takes a mortgage thereon without notice of 
the firm’s rights acquires a lien prior to the claims of 


© 
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Cart 


the firm ereditors,°° and where real estate conveyed 
to partners, without any indication that it is partner- 
ship property, is mortgaged by one partner, without 
notice to the mortgagee of firm debts, it is liable to 
the mortgagee before firm creditors can satisfy their 
claims out of it.64 But if the mortgagee takes the 
mortgage with notice that the lands belong to the 


firm, and without the consent of the other partners, 


he holds subject to their superior lien for the pay- 
ment of the firm debts,°? and an equity will attach 
to that superior lien in favor of the creditors of 
the firm;®* and this rulé has been held to apply also 
where the mortgage is given to secure an antecedent 
debt, and the mortgagee parts with no value in reli- 
ance upon its security of the property.®* 

As to other individual creditors. After the part- 
nership has gone into liquidation and the partnership 
debts are paid, a mortgagee of a partner’s interest 
or share is entitled to preference, in the surplus, over 
other individual creditors of such partner,®® al- 
though much of the firm assets are acquired after 
the execution of the mortgage.*® But it has been 
held that such a mortgage is fraudulent and void 


.as,.to creditors, where the mortgaging partner was 


insolvent at the time of the mortgage.®* 

[§ 438] (10) Confession of Judgment.*® A pref- 
erence of partnership creditors may be effected by a 
confession of judgment by the firm or partners.®® 
But the confession of a judgment is fraudulent and 
void as against firm ereditors where it is procured 
by fraud or eollusion.7° Where land is held by a 
firm by deed expressing that it is partnership stock, 
a judgment on a bond with warrant of attorney 
against a member of the firm is not a lien upon any 
interest in it, so as to prevent the firm conveying to 
a purchaser a clear title.71 

By part only of partners. A judgment confessed 
by one partner, without the consent of his copart- 
ners, for a partnership debt cannot disturb the eq- 
uities of the partners to have the joint effects ap- 
plied to partnership debts;7* but such a judgment 


49. Kistner v. Sindlinger, 33 Ind. ;190, 9 Kyl 86; Richmond vy. Voor- | edness are fraudulent as to creditors, 
114; Daniel v. Crowell, 125 N. C. 519, | hees, 10 Wash. 316, 38 P 1014. where the borrow is insolvent at 
34 SE 684. 61. Hiscock v. Phelps, 49 N. Y. 97 | the time of the mortgage. Terrell v. 

50. Sedalia Nat. Bank v. Cassidy | [mod 2 Lans. 106]; McDermot v.| Cheatham, 200 Ky. 667, 255 SW 262. 
Bros. Live Stock Commn. Co., 109 Mo. | Laurence, 7 Serg. & R. (Pa.) 438, 68. Judgment by confession or 
A. 249, 84 SW 142; Barber v. Palmer, |10 AmD 468. consent: ; 

70 Hun 498, 24 NYS 451. 62. Reeves v. Ayers, 38 Ill. 418; |] In general see Judgments §§ 257-330. 


51. Stebbins v. Willard, 53 Vt. 665. 
52. Maxwell v. Wheeling, 9 W. Va. 622. 
206. [a] 

53. Et. Worth Nat. Bank v. Daugh- 
erty, 81 Tex. 301, 16 SW 1028. 


Norwood v. Parker, (lowa) 217 NW | By 


Sufficiency of notice.—To de- 
feat a partner’s individual mortgage 
of his interest in partnership land, 


partner generally see supra 8§ 


357-360. 
69.. Powell's. Est., 7 Pa. Dist. 27; 
20sba Comsiat 


[a] 


[§§ 437-438 


Thus partners who have as- | 


Validity of mortgage of partner’s 
interest generally see supra § 330. 
54, Ft. Worth Nat. Bank v. Daugh- 
erty, 81 Tex. 301, 16 SW 1028. 
55. Cook v. Gilchrist, 82 Iowa 277, 
48 NW 84. 
a bya email 


56. Mosely v. 
Marsh. (Ky.) 212. 

[a] Illustration.—Where a _ part- 
ner mortgages his interest to his co- 
partner and others, to indemnify them 
as indorsers of his notes, and be- 
comes insolvent, his copartner cannot 
divert the property from the object 
of the mortgage and apply it to the 
discharge of debts of the firm. Mose- 
ly“weu Garrett, IJ. J. Marsh. ((Ky.) 
212. 


Garrett, 


57. In re Cutler, 204 Iowa 739, 212 
NW 573, 217 NW 448, 54 ALR 527. 

58. In re Cutler, supra. 

59. Densmore v. Mathews, 58 Mich. 


516, 26 NW 146. 

60. Robinson Bank v. Miller, 153 
Ill. 244, 38 NE 1078, 46 AmSR 883, 
27 LRA 449 [aff 34 Ill. A. 460]; Nor- 
wood v. Parker, (lowa) 217 NW 622; 

Seeley v. Mitchell, 85 Ky. 508, 4 SW 


it is not required that the mortgagee 
should have actual knowledge that 
the land is partnership land, but only 
that he have knowledge of facts and 
circumstances sufficient to place an 
ordinarily prudent and careful per- 
son upon inquiry. Norwood v. Par- 
ker, (lowa) 217 NW 622. 

63. Reeves v. Ayers, 38 Ill. 418; 
Hiscock v. Phelps, 49 N. Y. 97. 


64. Hiscock v. Phelps, supra. 

65. Thompson v. Spittle, 102 Mass. 
207. 

66. Thompson v. Spittle, supra. 

67. Terrell v. Cheatham, 200 Ky. 


667, 255 SW 262. 

[a] Rule applied.—Where several 
partners furnish money to another 
partner, taking his individual note, 
and guaranteeing his note to a third 
person, and he invests the money in 
the partnership business, the lending 
partners are not entitled to prefer- 
ence over other creditors of the bor- 
rowing partner, and a subsequent 
mortgage to them on the borrower’s 
interest in the partnership to secure 
the loan and a mortgage on individ- 
ual assets to secure another indebt- 


sumed the debts of a previous firm 
of which they were members may 
prefer such creditors by judgment 
by confession. Powell’s Hst., 7 Pa. 
Dist: 27.0 20 sPa. Com site 

70. Murray v. Gerety, 11 NYS 205, 
Peer eee 161. See generally supra 

{a] Illustration.—A judgment 
against a partnership confessed by 
one partner in favor of his brother 
and sister, without the knowledge of 
his copartner, for loans alleged to 
have been made to the firm, but of 
which the copartner was likewise ig- 
norant, and of which;the brother and 
sister had kept no account, and for 
which they had taken no receipt, is 
fraudulent and void as against firm 
creditors, and will not affect a lien 
for material furnished the firm, al- 
though the lien was not filed until 
after the judgment was _ recovered. 
Murray v. Gerety, 11 NYS 205, 25 
AbbNCas 161. 


71. Meily v. Wood, 71 Pa. 488, 10 
AmR 719. 
Aes Corson v. Beans, 3 Phila. (Pa.) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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is voidable only at the election of the nonassenting 
partners, and hence cannot be impeached by a firm 
creditor unless actually fraudulent.7* A judgment 
confessed by two of three partners for a firm debt 
is a lien upon the interest of the two in the part- 
nership property,’* and is entitled to priority of pay- 
ment out of the surplus arising from a sale of the 
property, as against subsequent judgments recovered 
against all the members of the firm.*® 

Assuming individual debts. As against its cred- 
itors a partnership cannot, by confessing a judg- 
ment, assume the individual liabilities of one of its 
members for which it is neither legally nor morally 
responsible and apply the partnership property to 
their payment,*® unless such assumption of liability 
is supported by a good consideration ;** and accord- 
ingly, where money loaned by a partner to the firm 
is used exclusively for partnership purposes, a judg- 
ment confessed for the debt is not fraudulent, as 
against other firm creditors, although the firm is in- 
solvent.7§ 

[§ 439] 3. Assets of Individual Partners’®—a. In 
General. The separate estate of a partner includes 
that part of his property which is not embarked in 
the partnership enterprise;°° and if there are suffi- 
cient partnership assets to satisfy firm debts,*! the 
members of a firm are entitled to dispose of their 
individual property as they see fit.82 A partner’s 
See supra § 358. 


Stevens v. Central New York 
Bank,.31 Barb.. NY.) 290. 


92. 
93. 
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See supra § 397. 
U. S.—Murrill v. Neill, 8 How. 


414,12 L. ed. 11385; In re Cobb’s Cons. 
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separate estate does not include-an item to his credit 
in the firm account until the partnership affairs are 
settled;8® nor does it include his interest in an il- 
legal partnership.** 

[§ 440] b. Rights of Copartners as Such.8°> The 
partners as such have no other or different equity, 
in relation to the separate property of each other, 
than other individuals, or separate creditors.°® The 
lien which a partner has upon firm property to en- 
force its application to the payment of partnership 
debts’? does not attach to the separate property of 
the different partners,®* and therefore a partner has 
no right to have the individual property of his co- 
partner applied to the partnership debts.*® A res- 
ident partner has no implied authority to dispose 
of an absent copartner’s personal funds in the hands 
of another by ordering them to be applied to a firm 
debt.°° 

[§ 441] c. Rights of Individual Creditors®1—(1) 
In General. In accordance with the general rule as 
to marshaling partnership and individual assets,°” as 
a general rule, in most jurisdictions, in distributing 
the private estate of an individual partner, his in- 
dividual creditors are entitled to be first paid in 
preference to general firm ereditors;°* and hence, 
where the individual debts exceed the value of the 
individual property, the individual creditors take the ~ 
whole of such property.°* This equitable right of 
354, 60 A 569; Hiles v. Dunn, 61 N 


J. Eq. 391, 48 A 315; Greene v. But- 
terworth, 45 N. J. Eq. 738, 17 A 949; 


75. Stevens v. Central New York | Cos., 233 Fed. 458 (Massachusetts); | Davis v. Howell, 33 N. J. Ba. 72 [aft 
Bank, supra. Blair v. Harrison, 57 Fed. 257, 6 CCA | 34 N. J. Eq. 292 mem]; Wisham v. 
[a] Distribution.—In such a case 326; In re Estes, 3 Fed. 134, 6 Sawy.| Lippincott, 9 N. J. Eq. 853. 
the holder of the prior judgment is | 459 [aff 5 Fed. 60]; Swann v, San- N. Y.—In re Baldwin, 170 N. Y. 
entitled to two thirds of the surplus, | born, 23 F. Cas. No. 13,675, 4 Woods|156, 638 NE 62, 58 LRA 122; In re 
and the subsequent judgment ered- 62Zbse Vinee Warren, 29. EF. Cas. No. Gray, dio uNas Y 404, a8 NE 419) 


‘itors to one third. Stevens v. Cen- 


17,191, 2 Ware 322. 


el v. Allen, 17 N. Y. 300, 72 AmD 


oa New York Bank, 31 Barb. (N. Y.) 

90. 

76. James v. 
DTA OAs (8:09: 

Assumption by firm of individual 
debts generally see supra § 415. 

77. Siegel v. Chidsey, 28 Pa. 279, 
70 AmD 124. 

Assumption by firm of individual 
debts generally see supra § 415. 

78. Siegel v. Chidsey, 28 Pa. 279, 
70 AmD 124. 

79. In case of: 

Assignments for creditors see Assign- 
ments for Benefit of Creditors § 
461 

Bankruptcy see Bankruptcy § 559. 

80. Mann v. Higgins, 7 Gill (Md.) 
265; Reer v. Allerton, 26 N. Y. Super. 
551; Ex p. Owen, 4 De G. & Sm. 351, 
64 Reprint 865. 

81. Application of firm assets to 
firm debts see supra §§ 401-430. 

82. Holmes v. Ferguson-McKinney 
Dry Goods Co., 86 Miss. 782, 39 S 
70. 

Assignment, mortgage, or pledge 
for creditors see infra §§ 450-452. 

83. Lyons v. Murray, 95 Mo. 23, 8 
SW 170, 6 AmSR 17. 

84. Patty v. Sherman City Bank, 
15 Tex. Civ. A. 475, 41 SW 173. 

85. Rights of copartners as cred- 
itors see infra § 448. 

86. Mann v. Higgins, 7 Gill (Md.) 
265. i 

87. See supra § 401. 


Vanzanadt, 163 Pa. 


88. Mann v. Higgins, 7 Gill (Md.) 
265. 

. 89. Mann v. Higgins, supra; Mc- 
Donald v. Meek, 57 Mo. A. 254; Job 


v. Sanders, 121 Mise. 760, 202 NYS 
752. 
Right of firm creditors to share in- 
dividual assets generally see infra § 
441, 
90. Job v. Sanders, 121 Misc. 760, 
202 NYS 752. 
91. As to partner’s share or inter- 


est in firm assets see supra § 410. 


Ala.—Coffin v. McCullough, 30 Ala. 
107; Smith v. Mallory, 24 Ala. 628; 
Emanuel v. Bird, 19 Ala. 596, 54 AmD 


200; Clark v. Johnson, 7 Ala. A. 507, 
61 S 34. 
Eh eth .—Charles v. Eshleman, 5 Colo. 


Ill.—Preston v. Colby, 117 Ill. 477, 
4 NE 375; Union Nat. Bank v. Bank 
of Commerce, 94 Tll. 271; Hurlbut v. 
Johnson, 74 Ill. 64; Bopp v. Fox, 63 
Ill. 540; Adams v. Sturges, 55 Ill. 
468; Rainey v, Nance, 54 Ill. 29; 
Morrison v. Kurtz, 15 Ill. 198; Greene 
v. ‘Casey, 86 Tll. A. 523; Brown Vv. 
Stewart, 78 Ill. A. 387. 
Ind.—Chandler v. Jessup, 132 Ind. 
351, 31 NE 1109; Winslow v. Wallace, 
116 Ind. 317, 17: NE 923,°1. LRA.179; 
Louden v. Ball, 93 Ind. 232; Bond v. 
Nave, 62 Ind. 505; Meridian Nat. 
Bank v. Brandt, 51 Ind. 56; Weyer 
v. Thornburgh, 15 Ind. 124. 
Iowa.—Gillaspy v. Peck, 46 Iowa 
461; Miller v. Clarke, 37 Iowa 325; 
Hey hie v. Pairo, 10 Iowa 282, 77 AmD 
pe ese -—Fullam vy. Abrahams, 29 Kan. 
Me.—Crooker v. Crooker, 52 Me. 267, 


83 AmD 509. 

Md.—George v. Morison, 93 Md. 
132, 48 A 744; Hopkins v. Adey, 92 
Md. 1, 48 A 41, 50 LRA 498; Glenn v. 
ain, 2 Ma. 1. 

ass.—Very v. Clarke, 
PRs Me NE 151, 88 AmSR 260. 


177 Mass. 


‘Migs.—Arnold v. Hamer, Freem. 
509. 
Mo.—Hargadine-McKittrick Dry 


oes Co. v. Sappington, 105 Mo. A. 

55, 78 SW 1049; McDonald v. Meek, 
He Mo. A. 254; Level v. Farris, 24 Mo. 
A. 445. 

N. H.—Weaver v. Weaver, 46 N. H. 
188; Treadwell v. Brown, 41 N. H. 
12; , Helton.v., Holton,.,40 N.' A. 773 
Crockett v. Crain, 33 N. H. 542; Jar- 
vis v. Brooks, 23 N. H. 136; Gibson 
Vv. etevens, 7 N. H. 352. 

N. J.—Case v. McGill, 69 N. J. Eq: 


5; Ganson v. Lathrop, 25 Barb. 455; 

uir v. Leitch, 7 Barb. 341; Matter 
of Hallock, 47 Misc. 571,96 (NYS 
105; In re Stewart, 4 AbbPr 408, 4 
Bradf. Surr. 254; Goodwin vy. Hin- 
stein, 51 HowPr 9; O'Neil v. Salmon, 
25 HowPr 246; Bogert v. Haight, 9 
Paige 297; Nicoll v. Mumford, 4 
Johns. Ch. 522 [rev on other grounds 
20 Johns. 6111; Lockwood v. Carr, 4 
Dem. Surr. 515 

Oh.—Rodgers v. Meranda, 7 Oh. St. 
179; Williams v. Bradley, 7 Oh. Cir. 
Ct: 207, 4 Oh. Cir. Dec. 570. 

Or.—Barrett v. Furnish, 21 Or. 17, 
26 P 861. 

Pa.—Cundey v. Hall, 208 Pa. 335, 
57 A 761, 101 AmSR 938: Fox’s App.. 
8 Pa. Cas. BOS, mshi WAT 228; D’Invil- 
lier’s Est., 13 Phila. 362; McKenna’s 
Bist., 11” Phila. -84; Moffatt’s Bst., 25 
PittsbLegJNS 92. 

R. I.—Colwell v. Weybosset Nat. 
Pet EGR LH28 Bee i ALON aa 


Wash.—Richmond v. Voorhees, 10 
Wash. 316, 38 P 1014 

Wis. —Rollins v. Humphrey, 98 Wis. 
66, 73 NW 3381; Lord v. Devendorf, 
54 Wis. 491, 11 "NW 903, 41 AmR 58. 

Eng.—Lacey Ve) Bs. RowsicChs 
441; Ex p. Cook, 2 P. Wms. 500, 24 
Reprint 834, 4 ERC 110; Ex p. Crow- 
der, 2 Vern. Ch. 706, 23 "Reprint 1064; 
Ex p. Elton, 3 Ves. Jr, 238, 30 Re- 
print 988. 

Ont.—Gordon v. Sens, 19 Ont. 
L. 564, 14 OntWR 87 

[a] Holder of aace as creditor.— 
Where a promissory note beginning 
“we promise’ was signed by a part- 
nership firm and by the partners 
thereof in their individual names, 
the holder thereof is entitled to rank 
with individual creditors in the in- 
solvent estate of one of the partners 
in respect of a claim upon the note. 
Gordon v. Matthews, 19 Ont. L. 564, 14 
OntWR 873. 

94. Scovil v. Stage, 8 Oh. Dec. (Re- 
print) 54, 5 CineLBul 351. 
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an individual ereditor of a partner is not a lien.®® 
In some jurisdictions, however, this general rule is 
subject to certain modifications.°® 

Liability for tort.°’ The individual liability of 
a member of a partnership arising by operation of 
law from a tort for which the individual members 
are hable attaches to such partner’s individual as- 
sets.°§ 

[§ 442] (2) As against Firm Lien Creditors.°® 
As a general rule individual creditors are not enti- 
tled to a preference of payment out of individual 
assets, as against partnership creditors who, by judg- 
ment or execution, have acquired prior legal lens 
on such assets,* although there is no other property 
to satisfy the individual ecreditors.2 If, in such a 
case, the partner’s individual creditors have any eq- 
uity to have his individual assets applied to their 
debts, to the exclusion of the firm lien creditors, 
they must apply to a court of equity for relief.? 

[§ 443] (8) Rights of Creditors of Copartner. 
The individual ereditors of one partner have no 
rights or equities in the individual assets of a co- 
partner for the payment of their claims. 

[§ 444] d. Rights of Firm Creditors—(1) In 
General. Where the partners are jointly and sev- 
erally lable for partnership debts,> and subject to 
’ the limitations hereinafter considered,® a partner’s 
individual assets are-liable for the payment of firm 
debts,’ provided such individual assets are not con- 
sumed in payment of individual labilities,* and pro- 
vided, in some jurisdictions, the firm assets have been 


95. Meech v. Allen, 17 N. Y. 300, 
72 AmD 465. 
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will not yield to equities of the sep- 


chau 


[§§ 441-445 


exhausted.® This rule generally applies to a part- 
ner’s ownership or interest in real estate;1° but it 
has been held that the individual real estate of a 
nominal partner cannot be subjected to the debts of 
the partnership until such debts have been reduced 
to judgment.1? 

Joint funds. The funds of the partnership and 
the individual funds of the persons composing that 
partnership, subject to the payment of individual 
debts,!? are all assets for the payment of partner- 
ship liabilities;** and whether in the custody and 
control of the partnership or in the custody and 
control of the individual, when needed for the pay- 
ment of partnership debts, they constitute a joint 
fund and not-separate funds;'+ and the fact that 
a statute requires the individual assets of a member 
of the partnership under guardianship to be admin- 
istered according to certain statutory requirements 
does not change the joint nature of partnership as- 
sets when needed to pay partnership debts.?® 

Nonresidence. Where one partner removes from 
the state, leaving property within the state which 
cannot be reached by the ordinary process of law, 


such property is not bound by a judgment at law 


which a firm creditor may recover against the firm ;*® 
but it may be subjected in equity to the claims of 
the firm ereditors.1* 

[§ 445] (2) Exhaustion of Firm Assets. Under 
the general rule as to marshaling partnership and 
individual assets,+* the rule that partnership debts 
may be paid out of individual assets is subject to 


Or.—Anderson v. Stayton State 


96. See supra § 398. 

97. Liability for wrongful acts 
generally see supra §§ 364-369. 

98: In) re Peck, -206" -N.: Y)..55, 99 
NE 258, 41 LRANS 1223, AnnCas 
1914A 798. 

[a] The assignee of a judgment 
rendered against the members of a 
firm in a tort action is entitled to 
payment of his judgment from the 
estate of a partner who dies there- 
after, although the assets are not 
sufficient to pay the individual cred- 
itors in full. Matter of Blackford, 
35 App. Div. 330, 54 NYS 972. 


99. By mortgage or pledge see in- 
fra § 452. 
Jost. Si —InveresiSandusky,.22i.: HW. 


Cas. No. 12,308, 17 NatBankrReg 452. 

Ga.—Hoskins v. Johnson, 24 Ga. 
625; Baker v. Wimpee, 19 Ga. 87; 
Cleghorn v. Columbus Ins. Bank, 9 Ga. 
SLO. 

Kan.—Fullam v. Abrahams, 29 Kan. 
ASE 

N. H.—wWhite v. Fernald-Woodward 
Co., 76 N. H. 432, 83 A 458; Bowker 
v. Smith, 48 N. H. 111, 2 AmR 189. 

N. J.—Wisham v. Lippincott, 9 N. 


Js Bq. 353. 

WNevy:-—=Meech “ve Allen, 175 N:= ¥- 
300, 72 AmD 465; McDonald y. Mc- 
Donald, 17 NYS 230. 

SG leuhnes vn luaws) 485.S.1C) ne, 
18 [overr Roberts v. Roberts, 42 S. C. 
Pal ale 

ane rule which prefers an attach- 
ment of a person’s property by his 
individual creditors over one made 
by his partnership creditors .. . 18 
subject to the limitation that the 
attachment of the individual cred- 
itors must be made before the prop- 
erty is appropriated to pay the part- 
nership debt.” White v. Fernald- 
Woodward, Co., 76 N. H. 432, 83 A 
458. 

{a] Execution liens.—(1) Where 
an execution lien has been obtained 
in good faith, before bankruptcy, on 
the individual property of a member 
of a partnership, under a judgment 
against the firm, the statutory lien 


arate creditors of that partner. In 
re Sandusky, 21 F. Cas. No. 12,308, 
17 NatBankrReg 452. (2) After the 
levy of an execution on the land of a 
partner for a firm debt has become 
complete, a creditor of the individual 
partner cannot defeat the levy for 
the firm debt by attaching the same 
land and levying his execution on it. 
earee v. Smith, 48 N. H. 111, 2 AmR 
9s 


2. Meech v. Allen, 17 N. Y. 300, 72 
AmD 465. 

[a] Thus equity will not super- 
sede a legal priority of lien of a judg- 
ment for a partnership debt, ren- 
dered after the death of one partner, 
upon the real estate of the survivor, 
held in his individual right, in favor 
of a junior judgment against such 
survivor for his individual debt, al- 
though there is no other property to 
satisfy the latter judgment, and suf- 
ficient estate of the deceased partner 
to satisfy the judgment of the part- 
nership creditor. Meech vy, Allen, 17 
N. Y. 300, 72 AmD 465. 

3. Kuhne v. Law, 48 S. C. L. 18. 

Nature and form of remedy by or 
deca partners in general see infra 

467. ; 


4 Lacey v. Cowan, 162 Ala. 546, 50 


S281; Reed v. “Atlerton;’ 26 N.Y. 
Super. 551. 
[a] Illystration.—Where a debtor 


partner has no property of his own, 
and his copartner has some real es- 
tate which, under an assignment by 
the firm for the benefit of creditors, 
goes to pay the firm debts, and, after 
payment, the residue of such real 
estate is ordered to be reconveyed to 
such copartner, the debtor partner’s 
creditor has no right in equity against 
such real estate for the satisfaction 
of his claim. Reed v. Allerton, 26 N. 
Y. Super. 551. 

5. See supra § 389. 

6. See infra §§ 445-452. 

7, Me.—Fogg v. Tyler, 111 Me. 546, 
90 A 481, 7 ALR 986. 

N. Y.—Averill v. Loucks, 
1) 


6 Barb. 


‘execution against him. 


Bank, 82 Or. 357, 159 P 1033. 
Porto Rico.—Lamadritd v. Martorell, 
27 Porto Rico 551; Banco Hspanol 


de: Puerto Rico v! Bolivar)’ 7 Porte . 


Rico 68. 

Tex.—Roberson v. Tonn, 76 Tex. 
535, 13 SW 385. 

[a] Partners signing joint and 
several notes are jointly and sev- 
erally liable so that the payee may 
look to their individual assets for 
payment. Anderson v. Stayton State 
Bank, 82 Or. 357, 159 P 1033. 

8. Gordon v. Texas Co., 119 Me. 49, 
109 A 368. 

9. See infra § 445. 


pcre Averill v. Loucks, 6 Barb. (N. 
fail Tllustration.—Where real es- 


tate is purchased by one of two part- 
hers, and paid for out of his individ- 
ual funds, and the only interest of 
the partnership in the premises is on 
account of improvements made there- 
on with the funds of the partnership, 
the actual interest, in the premises, 
of the partner advancing the purchase 
money—at least his individual inter- 
est therein—is liable to be sold on 
Averill v. 
Loucks, 6¢Barb. GN..Y-? 19) 

11... Catron v. Bostic, 123 Va. 355, 
96 SE 845. 


12. See supra § 441; and infra §$§ 
446, 447. 
13. Fogg v. Tyler, 111 Me. 546, 550, 


SOT AS 430), Saee AT COS Gs 

“When a partnership is formed the 
property of the partnership, and, sub- 
ject to individual debts, the property 
of the several partngis, stands as an 
initial asset for the payment of all 
debts which the partnership may in- 
cur and... after acquired property 
of partnership or individual continues 
as such an asset.” Fogg v. Tyler, 


supra. 

14. Foge v. Tyler, supra. 

15. Korey ve iihyler ‘supra 

16. Farrar v. Haselden, 30 S. C. 
Hagisou, 

17. Farrar v. Haselden, supra. 

18. See supra § 397. 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note ausaber, 
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§§ 445-447] 


the modification that the individual assets may be 
so applied only. where there are no firm assets or 
they have become exhausted,'® and it has been held 
that if the firm assets are outside the jurisdiction 
it is the same for this purpose as if there were no 
partnership assets.2° Where, however, there are no 
individual creditors, the firm creditors may disre- 
gard the firm assets and collect their debts out of 
the individual assets of the partners.?? 

[§ 446] (3) As against Individual Creditors— 
(a) General Rule. In accordance with the general 
rule giving individual ereditors a preference of pay- 
ment out of individual assets,?? and except in juris- 
dictions in which such rule is modified,?* the right 
of firm creditors to share in the separate estate of a 
partner is generally limited to sharing in any sur- 
plus that remains after the payment of such part- 
ner’s individual debts,?* particularly individual debts 
which were ineurred before the partnership was 
formed.?° Under this rule, where the assets of a 
firm have been devoted entirely to the payment of 
the firm ereditors, equity will not sanction the ap- 
propriation of the individual assets to the payment 
of thé remaining claims of the firm ereditors to 
the detriment of the individual ereditors.?°® 


PARTNERSHIP 


[ar CLs) 94d 

Applications of rule. This general rule is not ap- 
plicable in an action at law,?? but is a rule of eq- 
uity.28 It applies where a court of equity is asked 
to set aside a fraudulent conveyance of real estate 
at the instance of ereditors;?® but it does not ap- 
ply where the partners have agreed to a several lia- 
bility for firm debts.?° Creditors of a firm composed 
of individuals who hold land as tenants in common 
cannot enforce payment of their claims out of the 
land as against individual ereditors of the part- 
ners.?+ 

[§ 447] (b) Exceptions to Rule. The foregoing 
rule that firm ereditors may be paid out of individ- 
ual assets only after individual creditors have been 
paid®? in many jurisdictions is subject to the ex- 
ception that, if there is no firm estate and no living 
solvent partner, the firm ereditors may share pari 
passu with the individual creditors in the individ- 
ual estate;°®> and the fact that a claim of a firm 
creditor arises ex delicto gives it no right of prior- 
ity.** In some jurisdictions, however, partnership 
creditors are not entitled to participate with individ- 
ual creditors in individual assets, even in such a 
case.?> 


Fraudulent conversion. Another exception is gen- 


19. Cal.—In re Levin, 139 Cal. 350, 24. U. S.—In re Cobb’s Cons. Cos., | Hardy v. Mitchell, 67 Ind. 485. 
GalF sod, ia P 159: 233 Fed. 458. 30. Howell v. Teel, 29 N. J. Eq. 
Colo.—De Monco v. Means, 47 Colo. Ala.—Claflin v. Behr, 89 Ala. 503, | 490; In re Gray, 111 N. Y. 404, 18 NE 
a5 LO Fae LO e 8 S 45; Van Wagner v. Chapman, 29 |719; Morris v. Morris, 4 Gratt. (45 
Tll.— Morrison v. Kurtz, 15 Ill. 193. | Ala. 172; Bridge v. McCullough, 27 Va.) 293. 
Me.—Gordon v. Texas Co., 119 Me. | Ala. 661; Clark v. Johnson, 7 Ala. A. 31. Cundey v. Hall, 208 Pa. 335, 
49, 109 A 368. HOM mOdur sro 57 A 761, 101 AmSR 938. 


Mass.—Rosenberg v. Schraer, 200 
Mass. 218,,86 NE 316. 

N. Y.—In re Roberts, 214 N. Y. 
369, 108 NE 562; Seligman v. Fried- 
lander, 199 N. Y. 373, 92 NE 1047; 
Ludington Vaaisellewiile ne ee lis8 33 
AmR 601 [rev 43 N. Y. Super. 557]; 
Everall v. Stevens, 158 App. Div. 723, 
143 NYS 874 

Oh. —Hubble v. Perrin, 3 Oh. 287. 

Or.—Anderson v. Stayton State 
Bank, 82 Or. 357, 159 P 1033. 

Porto Rico.—Saxe v. Dooley, 7 Por- 
to Rico Fed. 623; Lamadrid v. Mar- 
torell, 27 Porto Rico 551. 

Ss. C.—Calhoun v. Greenwood Bank, 
A2N SC. 3015 20) SHA l53. 

Newfoundl.—In re Martin, 9 New- 
foundl. 357. 

{a] A firm debt presumptively 
creates firm assets, and therefore it 
should be paid therefrom, and the in- 
dividual property of the partners 
should not be proceeded against until 
the firm assets are exhausted. Selig- 
man v. Friedlander, 199 N. Y. 373, 
92 NE 1047. 

{[b] Equity of separate creditors. 
—‘‘Separate creditors of an individ- 
ual, who, as a partner, is also indebt- 
ed to partnership creditors, have an 
equity to compel partnership cred- 
itors to first exhaust partnership as- 
sets before participating with such 
individual creditors in the assets of 
the individual debtor.’ Calhoun v. 
Greenwood Bank, 42 S. C. 357, 366, 20 
SE 153. 

{c] A judgment creditor of a part- 
nership must first resort to partner- 
ship property before seeking an al- 
lowance against a deceased partner’s 
estate. an re Graham, 81 Colo. 104, 
P 82 

Saxe v. Dooley, 7 Porto Rico 
Fed. 623. 

Reason for rule.—‘‘ Where 
there are individual assets within the 
jurisdiction, this court will not send 
creditors, who have a right to ex- 
haust them, primarily or, secondarily, 
outside of the jurisdiction to pursue 
any possible remedies.’ Saxe v. Doo- 
ley, 7 Porto Rico Fed. 6238, 627. 

21. Cleckler v. Anniston First Nat. 
Bank, 204 Ala. 268, 85 S 484; Dean v. 
Phillips, 17 ind. 406. 

22. See supra § 441. 

23. See iy ee § 398. 


Ill.— Adams v. Sturges, 55 Ill. 468; 
Moline Water Bewers ete, Cos, Vi 
Webster, 26 Ill. 23 

Ind.—Warren v. “Able, 91 Ind. 107; 
New Market Nat. Bank v. Locke, 89 
Ind. 428; Bake v. Smiley, 84 Ind. 912: 
Hardy v. Overman, 36 Ind. 549. 

Md.—Hopkins v. Adey, 92 Md. 1, 
48 A 41, 50 LRA~ 498; McCulloh v. 
Dashiell, 1 Harr. & G, 96,.18 AmD 
271; Simmons v. Tongue, 3 Bland 341. 

Mass.—Very v. Clarke, 177 Mass. 
52, 58 NE 151, 88 AmSR 260; Lothrop 
v. Tilden, 8 Cush. 375. 


Miss.—Oakey v. Rabb, Freem. 546; 


Arnold v. Hauer, Freem. 509. 

Mo.—Ault v. Bradley, 191 Mo. 709, 
90 SW 775: Hundley v. Farris, 103 
Mo. 78, 15 SW 312, 23 AmSR 8638, 12 
LRA 254. 

N. Y.—Ludington v. Bell, 77 N. Y. 
(3830. Am RR) 60Uy freviet3) No YX. panon 
5571; Matter of Striker, 24 Misc. 422 
53 NYS 732; In re Stewart, 4 AbbPr 
408. 

Wis.—Rollins vy. Humphrey, 98 Wis. 
66, 73 NW 321. 

Eng.—Ex p. Dear, 1 Ch. D. 514; Ex 
p. McKenna, 3 De G. F. & J. 629, 64 
EngCh 492, 45 Reprint 1022; Ex p. 
Parry, 5 Ves. Jr. 575, 31 Reprint 746. 

Newfoundl.—In re Martin, 9 New- 
foundl. 357. 

25. Harris v. Young, 215.11. A. 489 
[rev on other grounds 298 Ill. 319, 131 
NE 670]. 

26. In re Dauchy, 169 N. Y. 460, 
62 NE 573. 

27. Clark v. Johnson, 7 Ala. A. 507, 
61 S 34. 

[a] In an action on the case for 
the destruction of plaintiff’s lien on 
personalty of a partner under judg- 
ment against his firm, plaintiff is not 
bound to show that such partner owes 
no separate debts, or that there will 
be a:surplus of assets after paying 
such separate debts. Clark v. John- 


son, 7 Ala. A. 507, 61 S 34. 
28. Clark v. Johnson, supra; Gil- 
laspy v. Peck, 46 Iowa 461. 
29. Hardy v. Mitchell, 67 Ind. 485. 
[a] Tllustration.—The fact that 


individual creditors of a partner elect 
to forego their rights to attack a 
conveyance of individual property 
which is fraudulent as against them 
will not give partnership creditors a 
right to attack such: conveyance. 


32. See supra § 446. 

33. U. S—In re West, 39 Fed. 203; 
In re Lloyd, 22 Fed. 88; Van Reims-— 
dyk v. Kane, 28 BF. Cas. No. 16,872, 1 
Gall. 630. 

Ala.—Smith v. Mallory, 24 Ala. 628; 
pueauye v. Bird, 19 Ala. 596, 54 AmD 


Conn.—Alsop y. Mather, 8 Conn. 
584, 21 AmD 703. 
Del.—Warner v. Allee, 1 Del. Ch. 


49. 

I1l.—Pahlman v. Graves, 26 Ill. 405; 
Ladd v. Griswold, 9 Ill. 25, 46 AmD 
coe Westbay v. Williams, 5 Ill. A. 

Kan.—Fullam v. Abrahams, 29 Kan. 
725; Taylor v. Riggs, 8 Kan. A. 323, 
57 P 44: 

Ky.—McGill v. McGill, 2 Mete. 258. 

Md.—Records v. McKim, 115 Md. , 
299, 304, 80 A 968, 43 LRANS 197 
[cit Cyc]; McCulloh v. Dashiell, 1 
Harr. & G. 96, 18 AmD 271. 

Hamer, 
509, 


+ i0.—-Shackelford v. Clark, 78 Mo. 

Nebr.—Leach v. Milburn Wagon 
Co., 14 Nebr. 106, 15 NW 232. 

N. J.—Buckingham v. Ludlum, 37 
Ni Ji Bow tian: 
J. EKq. 490. 

Oh.—Brock v. Bateman, 25 Oh. St. 
609; Grosvenor v. Austin, 6 Oh. 103, 
25 AmD 743; Hubble v. Perrin, 3 Oh. 
287; Scovil v. Stage, 8 Oh. Dec. (Re- 
print) 54, 5 CincLBul 351; In re 
Robb, 5 OhS&CP 227, 381, 5 OhNP 52. 

Pa.—Caldwell v. Stileman, 1 Rawle 
412; Stauffer’s Hst., 3 Pa. Dist. 794, 
15 Pa. Co. 492; Matter of Sperry, 1 
Ashm. 347. 

R. I.—Alexander y. Gorman, 15 R. 
T., 421 0% JA 243. 

Tex.—Hiegins v. Rector, 
361. 

Wis.—Thayer v. Humphrey, 91 Wis. 
276, 64 NW 1007, 51 AmSR 887, 30 
LRA 549; Curtis v. Woodward, 58 
Wis. 499, 17 NW 328,-46 AmR 647. 

e Budgett, (1894] 2 Ch. 
557: x p. Hayden, 1 Bro. Ch. 454, 
28 Reprint 1236. 

T:iahility of deceased partner’s es- 
tate in general see infra § 681. 

34. Records v. McKim, 115 Md. 
299, 80 A 968, 48 LRANS 197, 

35. In re Frazer, 221 Fed. 83 (New 


Freem. 


Howell v. Teel, 29 N. 


47 Tex. 
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erally recognized in cases where a partner has fraud- 
ulently converted partnership property to his own 
use, without the assent or ratification of his copart- 
ners.. In such eases the firm ereditors are allowed, 
either directly or through the medium of a trustee 
or assignee or receiver, or a surviving partner, to 
share with individual creditors in the individual es- 
tate, upon a claim for the amount so fraudulently 
withdrawn.°*° 

[§ 448] e. Rights of Firm or Copartners as Cred- 
itors.** In accordance with the rule which secures 
to the individual ereditors of a partner priority over 
firm creditors in his individual estate,*® the firm and 
copartners as representatives of the firm cannot 
share as creditors in a partner’s individual estate, 
until his individual creditors are paid in full,?® ex- 
cept that, where a member of a firm fraudulently 
abstracts some of its assets, the firm or its repre- 
sentative may, to that extent, share ratably with the 
individual creditors of the delinquent.4® An excep- 
tion to the above rule has also been made by some 
English decisions, where a partner’s separate estate 
has become indebted to the firm in a distinct trade 


York); Warren v. Farmer, 100 Ind. 

593; Weyer v. Thornburgh, 15 Ind. | actions. 
124; Very v. Clarke, 177 Mass. 52,| (N. Y.) 378. 
58 NE 151, 88 AmSR 260; Howe v. 40. 


Lawrence, 9 Cush. (Mass.) 5538, 57] 518, 108 NW 119. 
Am D682). New York, ete, R. Co. v. 41. 
Dixon, 114 N. Y. 80, 21 NE 110; In re 


Gray, 111 N. Y. 404, 18 NE 719; Stew- 
art’s Case, 4 AbbPr (N. Y.) 408. 

[a] The holders of firm notes, 
bearing a partner’s individual indorse- 
ment, where the firm and partners 
are insolvent, are entitled to have 


1 Rose 146; 
42. 
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growing out of the partnership trans- 
Kirby «vf Carpenter, 7 Barb. 


McElroy v. Allfree, 131 Iowa 


Ex p. Castell, 2 Glyn & J. 124; 
Ex p. Cook, Mont. 228; Ex p. Hesham, 44. 
Ex p. St. Barbe, 11 Ves. 
Jr. 413, 32 Reprint 1147. 

In re Lane, 14 F. Cas. No. 8,- 
044, 2 Lowell 333, 10 NatBankrReg 
135; In re Savage, 21 F. Cas. No. 12,- 
881, 16 NatBankrReg 368; 
Potters Works v. 


a eee , 


[§§ 447-449 


which he has carried on apart from the firm;*? but 
this exception has been rejected in this country.*? 

Copartner as creditor in individual right. A part- 
ner who has a claim against his copartner in his in- 
dividual right is entitled to share in the copartner’s 
individual assets with his individual creditors ;*? 
but he cannot come into competition with the firm 
creditors in sharing such estate.** 

[§ 449] f. Transactions by or between Partners 
Affecting Creditors—(1) In General. If the firm is 
solvent at the time, it is not a fraud on ficm ered- 
itors for an individual partner to transfer his sep- 
arate property voluntarily to a third person.*® And 
even though the firm is insoivent, a partner’s volun- 
tary conveyance of his separate property cannot be 
deemed fraudulent against firm creditors, if there are 
no individual ereditors,*® or his indfvidual estate is 
more than sufficient to pay his indtvidual debts.4** 
But if the firm and partner both are insolvent, his 
voluntary conveyance of individual property will be 
fraudulent against firm creditors if it operates to 
diminish the amount they could otherwise obtain 
from his separate estate.*8 
ties, and they have to pay the note, 
his indebtedness is not to the firm, 
but to the partners, so that they have 
a claim against him personally, equal- 
ly with his other creditors. French 
v. Vanatta, 83 Ark. 306, 104 SW 141. 
Wallerstein vy. Ervin, 112 Fed. 
124, 50 CCA 129 [aff 109 Fed. 135]; 
Bennett’s Est., 13 Phila. (Pa.) 331; 
Ex p. Andrews, 25 Ch. D. 505; Ex 
p. Grazebrook, 2 Deac. & C. 186. 


45. Hardy v. Mitchell, 67 Ind. 485; 


Somerset | Hull v. Deering, 80 Md. 424 31 A 416; 


10 Cush. 


them paid out of individual assets 
of the indorsing partner if such in- 
dorsement is for a present indebted- 
ness, and is not given to effect a 
preference. In re Frazer, 221 Fed. 
83 (New York). 

86. Iowa—McElroy v. Allfree, 131 
Iowa 518, 108 NW 119. 

N. Y.—Matter of Walradt, 13 App. 
Div. 142, 48 NYS 379. 

Tenn.—Cowan v. Gill, 11 Lea 674. 

Eng.—Read v. Bailey, 3 App. Cas. 
94; Lacey v. Hill, 4.Ch. D. 537; Ex 
p. Yonge, 3 Ves. & B. 31, 35 Reprint 
391; Ex p. Lodge, 1 Ves. Jr. 166, 30 
Reprint 283. 

Ont.—Baker v. Dawbarn, 19 Grant 
Cheers: 

[a] Illustration.— When a member 
of a banking firm fraudulently appro- 
priates funds of the bank, the doc- 
trine of marshaling assets has no ap- 
plication, and his private creditors 
have no preference over the firm 


ereditors. McElroy v. Allfree, 131 
Iowa 518, 108 NW 119. 
387. Under Bankruptcy Act see 


Bankruptey § 451. 

38. See supra § 441. 

39. U. S.—Amsinck v. Bean, 22 
Wall. 395, 22 L. ed. 801; In re Hamil- 
etc., 


ton, 1 Fed. 800. 

Kan.—Maryland Fidelity, Co. 
v. Helwig, 113 Kan. 174, 213 P 666. 

Md.—George v. Morison, 93 Md. 132, 
48 A 744. 

Mass.—Harmon v. Clark, 13 Gray 
114; Somerset Potters Works v. Mi- 
not, 10 Cush. 592. 

Mich.—Killefer v. McLain, 70 Mich. 
508, 38 NW 455. 

N. Y.—Kirby v. Carpenter, 7 Barb. 
373. 

Pa.—McCormick’s App., 55 Pa. 252. 

Wis.—Gibbs v. Humphrey, 91 Wis. 
111, 64 NW 750. 

Eng.—Read v. Bailey, 3 App. Cas. 
94; Walton v. Butler, 29 Beav. 428, 
54 Reprint 693; Pinkett v. Wright, 
2 Hare 120, 24 EngCh 120, 67 Reprint 
50; Ex p. Lodge, 1 Ves. Jr. 166, 30 
Reprint 283. * 

[a] Claims of individual creditors 
are entitled to priority over those of 
the surviving members of the firm, 


Minot, 
(Mass.) 592. 

43. U. S.—Amsinck v. Bean, 22 
2395, 224. ed. 80134 In re-Car- 
michael, 96 Fed. 594; In re Dell, 7 
F. Cas. No. 3,774, 5 Sawy. 344. 

Ark.—French v. Vanatta, 83 Ark. 
306, 104 SW 141. 

Ind.—Price v. Cavins, 50 Ind. 122. 

Ky.—Busby v. Chenault, 13 B. Mon. 
554. 

Md.—Mann v. Higgins, 7 Gill 265. 


N. J.—Hill v. Beach, 12 N. J. Ea. 
SHE 

N. Y.—Payne v. Matthews, 6 Paige 
19, 29 AmD 738. 


Pa.—Scott’s App., 88 Pa. 173; Pur- 
dy v. Lacock, 6 Pa. 490. 

S. C.—Moffatt v. Thomson, 26 S. C. 
gi 155,050 AmDEei3i. 

Va.—Morris v. Morris, 4 Gratt. (45 
Va.) 293. 

Eng.—In re Motion, L. R. 9 Ch. 192 
[rev 36 L. J. Bankr. 39]; Ex p. An- 
drews, 25 Ch. D. 505; Ex p. Graze- 
brook, 2 Deac. & C. 186; Ex p. Top- 
ping, 4 De G. J. & S. 551, 69 EngCh 
423, 46 Reprint 1033; Wood v. Dodg- 
son, 2 M. & S. 195, 105 Reprint 355; 
Ex p. Watson, 4 Madd. 477, 56 Re- 
print 78l; Hx p. King, Le Ves Ir: 
115, 34 Reprint 45. 

[a] TIllustrations.—(1) Where a 
surviving partner has paid the firm 
debts, he is entitled to share pari 
passu with the individual creditors in 
the individual estate of the deceased 
partner, upon his claim for contribu- 
tion against such estate. Busby v. 
Chenault, 13 B.’Mon. (Ky.) 554. (2) 
Where, upon the dissolution. of a 
partnership, having a balance due 
from one partner to the firm, the oth- 
er partners pay the firm debts, upon 
the death of the first-mentioned part- 
ner insolvent, the balance due from 
him to the other partners on account 
of the partnership must be paid rata- 
bly with his other separate debts. 
Payne v. Matthews, 6 Paige (N. Y.) 
19, 29 AmD 738. (8) Where a part- 
ner, for the purpose of contributing 
his share of the partnership capital, 
borrows money of a bank on his note 
on which the other partners are sure- 


Leqve v. Stoppel, 64 Minn. 152, 66 NW 
124; Nelson v. Kinney, 93 Tenn. 428, 
25 SW 100. ‘ 

[a] Reason for rule.—‘“If the part- 
nership be possessed of sufficient 
means to fully pay and satisfy all its 
debts, then no voluntary deed made 
by a member of that firm conveying 
his individual property can be fraudu- 
lent as to the firm creditor, or can 
hinder or delay him, because in the 
case supposed, the creditor would 
have no claim whatever upon the in- 
dividual property for payment. If 
he has been neither injured, delayed, 
nor hindered by such conveyance, be- 
cause of there being sufficient social 
assets to pay his claim, he manifest- 
ly has no standing in a Court of 
Equity to question or assail it.” Hull 
v. Deering, 80 Md. 424, 432, 31 A 416. 

[b] A conveyance of property to 
his wife by a partner at a time when 
the firm is solvent is not a fraud on 
a creditor of the firm who extended 
credit to it without any assumption 
or knowledge that he owned the prop- 
erty conveyed. Nelson v. Kinney, 93 
Tenn. 428, 25 SW _ 100. 

Mente Hull v. Deering, 80 Md. 424, 31 


416. 
47. Hull v. Deering, supra. 
48. U. S.—Harle v. Art Library 
Pub. Co., 95 Fed. 544. 
Bank v. 


Miss.—Mechanics’ Sav. 


Fargason, 79 Miss. 64, 29 S 791; Erb 
v. West, 19 S 829. 
Mo.—Kitchen y. Reinsky, 42 Mo. 


427. 

N. Y.—Brayton v. Sherman, 45 
App. Div. 58, 60 NYS 1118 [aff 166 
N. Y. 610 mem, 59 NE 1119 mem]; 
Clark v. MacDonald, #2 Hun 149, 16 
NYS 493; Gowing v. Warren, 30 Misc. 
593, 62 NYS 797 [aff 29 Misc. 5938, 61 
NYS 500]. 

Vt.—Forbes v. Davison, 11 Vt. 660. 

[a]. Thus a conveyance by a mem- 
ber of an ingolvent firm, of his own 
property, to secure the individual 
debt of his partner, for which he is 
not bound, is fraudulent as to firm 
creditors, and will be set aside. Erb 
v. West, (Miss.) 19 S 829; Kitchen y. 
Reinsky, 42 Mo. 427. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 449-451] 

Guaranty. A guaranty by a partner of a debt 
contracted by the receivers of a firm, after the part- 
ner has executed a trust deed of his individual as- 
sets to them, which guaranty does not authorize a 
distribution to the creditor out of the proceeds, does 
not give the creditor a preference in the distribution 
of the surplus of the assets of the partner.*® 

Note given in liquidation. Where, after the dis- 
solution of a firm, a partner executes as an individ- 
ual a note of the firm given in liquidation of a firm 
debt, the holder of the note is entitled to participate 
in the signer’s individual assets.°° 

[§ 450] (2) Transfer for Individual Debts. 
Sinee, as a general rule, individual creditors are en- 
titled to be paid out of individual assets in pref- 
erence to general firm creditors,’+ in the absence of 
a legal lien on such assets in favor of firm creditors, 
an individual partner may, in good faith, assign or 
otherwise appropriate his separate property to the 
payment of his individual ereditors in preference to 
firm ereditors;°? and it has been held that the part- 
ners may convert the firm property into the separate 
property of such partners, and thus enable each 
partner to apply the proceeds of a sale of his share 
to the payment of his individual debts.°* But if a 
conveyance of individual property of a partner in 
payment of his individual debt is made with the in- 
tent known to the grantee of defrauding partner- 
ship creditors, it is void as against them.°* 

Debts included. An assignment by a partner di- 
recting the trustees under a previous deed of trust 
of his individual assets to apply the surplus, after 
paying the individual debts to the payment of the 
firm debts, authorizes only the payment of the in- 


49. Whitlock Cordage Co. v. Hine, 
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dividual debts due at the time the deed of trust is 
made.°° 

[§ 451] (3) Transfer for Firm Debts®°—(a) In 
General. As a partner’s individual estate, subject 
to certain limitations, is liable for the payment of 
firm debts,°? the equitable rule in marshaling part- 
nership and individual assets, that individual assets 
shall be first applied to the payment of individual 
debts,°® does not prevent a partner from assigning 
or otherwise appropriating his individual property 
in law and equity to the payment of, or as security 
for, partnership debts;°® and in some jurisdictions, 
even though a partner is insolvent,®° he may, in good 
faith, assign or otherwise transfer his individual 
property to the payment of, or as security for, firm 
creditors in preference to individual creditors ;°* 
and in accordance with this rule an insolvent part- 
ner may devote his individual property to the pay- 
ment of a debt owing by him to his partner, to the 
exclusion of his individual ecreditors.°? But if a 
partner undertakes to make such preference by a 
general assignment he must, in preferring firm cred- 
itors over individual creditors, respect the statutory 
provision limiting preferences,®°* and _ especially 
avoid giving himself or his firm a preference over 
either class of ereditors.°* In other jurisdictions, 
however, any executory attempt, by sale or other- 
wise, with notice, to divest the separate property or 
funds of the individual debtor partner from the pay- 
ment of his separate debts, to the discharge of a firm 
liability, is im principle a fraud on the rights of 
his individual ecreditors,®> and hence an assignment 
by an insolvent deb yr of his individual property, 
which prefers firm creditors over his individual cred- 


125 Md. 96, 93 A 431. 
Guaranty by firm see supra § 355. 
50. Fowlkes v. Bowers, 11 Lea 
(Tenn.) 144. 


51. See supra § 441. 
52. Ala—Pvans v. Winston, 74 
Ala. 349. 


Ill.— Rice-Stix Dry Goods Co. v. Al- 
brecht, 273 Ill. 447, 113 NE 66. 
Ind.—Smith v. Selz, 114 Ind. 229, 


16 NE 524. 

Kan.—Johnson v, Clark, 18 Kan. 
157. 

Nebr.—Schoverling v. Kovar, 15 


Nebr. 306, 18 NW 134. 

Tenn.—Pennington v. Bell, 4 Sneed 
200. 

Tex.—Chesher v. Clamp, 
Civ. A. 350, 30 SW 466. 

Wis.—Lord v. Devendorf, 54 Wis. 
491, 11 NW 903, 41 AmR 58; Messer- 
smith v. Devendorf, 54 Wis. 498, 11 

NW 3906. 

{a] Illustrations.—(1) A member 
of a failing partnership may, in good 
faith, convey her property to satisfy 
an equitable obligation arising from 
an oral agreement and a will devis- 
ing such property to her, in prefer- 
ence to claims of firm creditors who 
have not recovered judgment in a 
proceeding under the attachment 
statute. Rice-Stix Dry Goods Co. v. 
Albrecht, 273 Ill. 447, 113 NE 66. (2) 
Where land devoted to partnership 
purposes is owned by the partners, 
each holding the legal title to an un- 
divided share, a mortgage by one of 
his interest is valid, and takes pre- 
cedence over the title of a purchaser 
at a sale on an execution on behalf of 
partnership creditors, unless the pur- 
chaser can show that the land ‘had, 
in fact, been made partnership prop- 
erty, and that the mortgagee had no- 
tice of this before lending. Johnson 
wv. Clark, 18: Kan.) 157. 

[b] An insolvent debtor, in mak- 
ing an assignment of all his proper- 
ty, may devote his individual proper- 
ty primarily to the payment of his 

Fd 


10 Tex. 


individual debt in preference to debts 
of the partnership to which he be- 
eee Evans v. Winston, 74 Ala. 

53. Indianola First Nat. Bank v. 
Brubaker, 128 Iowa 587, 105 NW 116, 
2 LRANS 256. 

54. Steiner Land, etc., Co. v. King, 
118 Ala. 546, 24 S 35; Cox v. Miller, 
54 Tex. 16 

55. Whitlock Melee Co. v. Hine, 
125 Md. 96, 93 A 43 

56. Assignment be firm and indi- 
vidual property see supra § 419. 

57. See supra §§ 444-447. 

58. See supra § 441. 

69,. In re Peck, 206. N.Y. 55,. 99 
NE 258, 41 LRANS 1223, AnnCas 
meee 798. And see cases infra note 

60. Crook v. Rindskopf, 105 N. Y. 
476, 12 NE 174; Stewart v. Slater, 
13 N Y. Super. 83. And see cases 
infra note 61. But see Jackson v. 
Cornell, 3 NYLegObs 89, 1 Sandf. Ch. 
348 (general assignment by insolvent 
partner preferring firm creditors 
fraudulent as to individual creditors). 

61. U. S.—wWooldridge v. Irving, 
23 Fed. 676. 

Pre aiwitoan v. Bagley, 16 Pick. 

N. Y¥.—Crook v. Rindskopf, 105 N. 
Y. 476, 12 NE 174; Hurlbert v. Dean, 
2 Abb. Dec. 428, 2 Keyes 97; Haynes v. 


Brooks, \42' Hun’ 528.° [aff 116 Nv? ¥. 
487, 22 NE 1083]; Becker v. Leonard, 
42 Hun 221; Van Rossum vy. Walker, 


11 Barb. 237; Ralph v. Brickell, 4 
Silv. Sup. 564, 7 NYS 825; Smith v. 
Howard, Sheld. 5, 20 HowPr 121; 
Kirby v. Schoonmaker, 3 Barb. Ch. 
46, 49 AmD 160. 

Pa.—Gallagher’s App., 114 Pa. 353, 
7 A 237, 60 AmR 350; Heitzenreither 
v. Long, 4 Pa. Super. 524. 

Tenn.—Pennington v. Bell, 4 Sneed 


200. 


Tex.—Carter-Battle Grocer Co. v. 
aoe SeMex Civ. A. 358.1 45: ‘Sim’ 


[al] Reasons for rule.—‘‘As each 


partner in a firm is personally liable 
for the payment of its debts, there 
is certainly no law that forbids him 
from paying, or securing the payment 
of the whole, or of any portion of 
them, from his own separate proper- 
ty or funds; and in many cases to 
make such payment, or give such 
security, may not only be his right, 
but as between him and his partners 
a positive duty; the debt or fund or 
money, may, in respect to the credi- 
tor, be a partnership debt, and yet 
may be one which, in respect to his 
partners, he is bound to discharge; 
and, assuredly, it has never been sup- 
posed that the creditor to whom the 
payment is made or security given, 
is bound to inquire into the accounts 
of the firm, or that his right to ac- 
cept such payment, or security, is at 
all affected by the insolvency of the 
partner from whom he receives it.” 
en v. Slater, 13 N. Y. Super. 83, 


{b] Absence of proof of individu- 
al debts.—The rule stated in the text 
is especially true in the absence of 
proof that the members owed indi- 


vidual debts. Carter-Battle Grocer 
Co. v. Jackson, 18 Tex. Civ. A. 353, 
45 SW 615. 


62. Haynes v. Brooks, 116 N. Y. 
487, 22 NE 1088; Crook v. Rinds- 
kopf, 105 N. Y. 476, 12 NE 174. 

63. In re Dauchy, 169 INGTY eee 
62 NE 573; Wheeler v. Childs, 22 
App. Div. 613, 48 NYS 1023. 

[a] Thus, where there are statu- 
tory provisions regulating prefer- 
ences in general assignments for the 
benefit of creditors, a partner who 
makes a general assignment of his 
individual property, after distribu- 
tion of the firm property under an as- 
signment, for the benefit of firm and 
his individual creditors, must do so 
in accord with the terms of the stat- 
utes. In re Dauchy, 169 N. Y. 460, 
62 NE 573. 

64. Wheeler v. Childs, 22 App. Div. 
613, 48 NYS 1023 

65. Holton v. Holton, 40 N. H. 77. 
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itors, is fraudulent and void as to them,®® especially 
after a dissolution of the firm;®’ but the only per- 
sons who ean object to such an assignment are the 
individual ereditors.°®§ 

Firm as creditor. A conveyance of separate prop- 
erty, executed in good faith by a partner, in pay- 
ment of, or as security for, a debt owing by him to 
the firm, is valid as against his individual cred- 
itors®® and inures to the receiver of the firm for 
the benefit of the firm ereditors;’° and a firm ecred- 
itor, for whose debt such a partner is also individ- 
ually liable as surety, is not entitled to priority of 
payment over the other firm creditors out of the 
property so conveyed.‘+ 

[§ 452] (b) Mortgage or Pledge. Where a part- 
ner has in good faith by mortgage or pledge given 
a valid hen upon his separate property to a firm 
ereditor, or has permitted one to be acquired by him, 
before the separate estate is brought into equity for 
distribution, such lien is valid and enforceable as 
against the partner’s individual creditors,‘? except 
individual creditors who hold prior liens on the sep- 
arate property;‘* and this rule applies to the firm 
as lien creditor of one of the partners.‘* In some 
cases, however, such a mortgage may be declared 
void on complaint of the individual creditors as a 
class.‘° Where, by statute, a mortgage does not 
bind the mortgagor personally in the absence of an 
express covenant,’® a mortgage by a partner of his 
individual property for the security of a firm debt 
does not create an individual personal obligation 
upon him in the absence of a personal covenant for 
the payment of the liabilities of the firm.** 

66. O’Kane v. Hyde, ‘70 Cal. 6, 12 [a] 
P 124; Blow v. Gage, Tk 208: 
Middleton v. Taber, 3 
SE 282; Mills v. Kerr, 7 Ont. A. 769. 
But see Gadsden v. Carson, 30 8. C. 
Eq. 252, 70 AmD 207 CGndividual cred- 
itors have no such exclusive right to 
be paid out of individual property as 
to render fraudulent assignment for 
firm creditors). [b] 

67. Martin v. Evans, 6 Ont. 238. 

[a] Illustration.—Where a firm is 


dissolved, and after the division of the 
assets one of the partners assigns 


McIntire v. 


that fund. 


PARTNERSHIP 


Tllustration.—Where a _ part- [b] 
ner mortgages his property to secure 
an antecedent firm debt, and after- 
ward mortgages the same property to 
secure an individual debt, the holder 
of the latter mortgage cannot invoke 
the principle that individual proper- 
ty is to be applied to individual debts. so. 


ner by his will subjects his real es- 
tate to the payment of his debts, his 81. 
partnership creditors are entitled to 
share with the separate creditors in 
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Necessity of resorting to such security. Since 
partnership assets are primarily liable for firm 
debts,7® a firm ereditor, holding such a mortgage 
or pledgq as security, cannot be compelled to resort 
to it before sharing in the partnership assets;‘? but 
if the separate estate is forced to pay the claim thus 
secured, it is entitled to be subrogated to the rights 
of the firm creditor against the firm assets.*° 

Debts included in security. An agreement, in a 
note secured by collateral, that the securities all be 
applicable to any other obligation held by the payee, 
entitles the payee to apply surplus proceeds of the 
collateral to an obligation of a firm of which the 
maker is a partner;*! and even though a partner has 
an individual interest in the proceeds of a note 
pledged by a joint owner, withoit the partner’s 
knowledge or consent, with a thifd person for a 
loan to the partnership, such thitd person, after 
collecting the proceeds, may apply them toward 
liquidation of the partnership’s past-due indebt- 
edness.°? 

Recovery of security. Where individual assets 
have been deposited as security for partnership 
debts, the depositing partner is entitled to a re- 


“turn of such assets as remain after the partnership 


debts have been satisfied.** 

[§ 453] 4. Partners in Different Firms*+—a. 
Nominal Firms. Where the same persons carry on 
the same business as partners in different places, 
under different firm names, there is, in law, but a 
single partnership,®® and the assets of both nominal 
firms are equally applicable to the payment of all the 
creditors of both;*® and the same rule applies where 
Mortgage of “‘partner’s own 
real estate.—Where one partner 
mortgages his own real estate as se- 
curity for a partnership debt, it is 
not, primarily, to be applied to pay- 
ment of such debt. Ritson v. Ritson, 
[1899] 1 Ch. 128. 

In re Foot, 9 F. Cas. No. 4,906, 


Yates, 104 Ill. 491. 8 Ben. 228; Kendall v. Rider, 35 Barb. 
Will_—Where a debtor part-| (N. Y.) 100; Averill v. Loucks, 6 
Barb. CNS Yo 470. 


In re Hill, 186 Fed. 569 (Penn- 
Sylvania) ; Hallowell v. Blackstone 
Nat. Bank, 154 Mass. 359, 28 NE 281, 
13 LRA 315. Butsee Buffalo Bank 


his property for the benefit of credi- 
tors, he cannot assign for the benefit 
of the partnership creditors until his 
individual debts are paid, as his share 
upon the dissolution became his sep- 
arate property and therefore liable 
for his individual debts in preference 
to his partnership debts. Martin v. 
Evans, 6 Ont. 238. 

68. Kerr v. Canadian Bank of 
Commerce, 4 Ont. 652. 

69. Indianapolis v. Wallace, 117 
Ind. 599, 18 NE 48; Winslow v. Wal- 
lace, 116 Ind. 317, 17 NE 923, 1 LRA: 
ib vee) 

70. Indianapolis v. Wallace, 117 
Ind. 599, 18 NE 48; Winslow v. Wal- 
lace, 116 Ind. 317, 17 NE 923, 1 LRA 
ath) 

71. Indianapolis v. Wallace, 117 
Ind. 599, 18 NE 48; Winslow v. Wal- 
lace, 116 Ind. 317, 17 NE 923, 1 LRA 
vey 

72. ‘I1l.—McIntire v. Yates, 104 Ill. 
491. 

Ind.—Indianapolis v. Wallace, 117 
Ind. 599, 18 NE 48; Winslow v. Wal- 
lace, 116 Ind. 317, 17 NE 923, 1 LRA 
179. 

N. Y.—Stewart v. Slater, 13 N. Y. 
Super. 83; Haynes v. Brooks, 8 NY 
CivProc 106, 17 AbbNCas 152. 

Or. —Barrett v. Furnish, 21 Or. 17, 
26 P 861. 

Tex.—Chesher v. Clamp, 10 Tex. 
Civ. A. 350, 30 SW 466. 


V re; 189) Va, 1137 15 
SE 498; Morris v. Morris, 4 Gratt. 
(45 Va.) 293. 


Morris v. Morris, 4 Gratt. 
(45 Va.) 293. 

[c] An insolvent partner may 
mortgage his individual property to 
his partner to secure the payment of 
his share of the firm debts, if he en- 
cumbers no more than is reasonably 
sufficient for that purpose. Chesher 
eae: 10 Tex. Civ, A.) 3505-30. Sw 


73. Jackson v.- Clymer, -43 Pa. 79. 
74. ee oe App., 3 Walk. 
5 


{a] A partner may confess judg- 
ment against himself individually in 
favor of the firm for a debt owing to 
it, so as to be a lien on his separate 


estate Thompson’s App., 3 Walk. 
(Pa.) 345. 

75. sstewart “ve Slater, dsm INa ey. 
Suver. 83. 


76. See statutory provisions. 

77. London, etc., Bank v. Smith, 
HOMCEali4 1H ib Tea 2T: 

78. See supra § 397. 

79. State Bank v. Roche, 35 Fla. 
357, 17 S 652: Robinson v. Robinson, 
1 Lans:/ @N. Y:) 412% Roberts’ v. Old- 
hhamaseGen IN OCs a2Orin 

{a] In Tennessee it has been held 
that, where a firm creditor has a 
mortgage on the separate property of 
one of the debtors to secure his firm 
debt, equity will compel him to ex- 
haust such mortgage lien’ before 
sharing with the general creditors of 
the firm in the firm property. White 
Vv. oer ye Mart. & Y. 309, 17 AmD 
802. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Vv.) Thompson, 221 UNWiYe1280)" 2a Nis} 
473 (note and mortgage by individu- 
al, who several years afterward en- 
ters a partnership, do not apply to 
firm debts). 

82. Tupelo Bank v. Hulsey, 112 
Miss. 632, 73 S621. 

- fad Rule applied.—A partner, su- 
ing a bank for his interest in a note 
pledged to it to secure a loan to the 
partnership, cannot recover his in- 
terest in the proceeds which the bank 
claims to apply to past-due partner- 
ship obligations, without showing 
that he was not a partner. Tupelo 
eank v. Hulsey, 112 Miss. 632, 73 S 

83. Coleman Nat. Bank v. McDon- 
ald, (Tex. Civ. A.) 286 SW 487. 

_(a] Rule applied.—-Where a mar- 
gin’ account carried with a bank as 
a guaranty of a partnership account 
consists of money of an individual 
partner, Such partner can recover 
the balance of such account from the 
bank after any overdaft on the part- 
nership account has been charged 
against it and the partnership ac- 
count closed. Coleman Nat. Bank v. 
McDonald, (Tex. Civ. A.) 286 SW 

84 Transactions between firms 
with common partners see supra § 

85. See supra § 174. 

86. In re Williams, 29 F. Cas. No. 
17,707, _3 Woods . 493 (Georgia); 
Campbell v. Colorado Coal, ete., Co., 


§§ 453-454] 


both nominal firms have the same place of busi- 
ness.S7 In the distribution of the assets of such 
firms, a debt due from one business to the other need 
not be considered;’® and the proceeds of the sep- 
arate estate of one of the partners, over and above 
his individual debts, should be added to the joint 
estate for firm ereditors.®® 

In different countries. It has been held that, 
where two firms, having the same members, carry on 
distinet branches of the same trade, in different 
countries, each firm may be regarded as having its 
own creditors to whom its assets are payable in pref- 
erence to creditors of the other firm,®® and that, in 
case both firms become insolvent, the property and 
effects of the firm in one country may be distributed 
by trustees appointed by the creditors of that firm, 
under the laws of that country.®? 

[§ 454] b. Distinct Firms—(1) In General. 
Where two or more partnerships, composed of the 
same, or of partly the same, members, are separate 
and distinet firms, engaged in separate and distinct 
businesses, the assets of each firm constitute a sep- 
arate and distinct fund for effecting the objects of 
the partnership,®? out of which the creditors of each 
firm are payable in préference to the creditors of 
the other firm,®*? and to the individual ereditors of 
the partners.°4 The obligations incurred by one 
partnership are generally not entitled to be enforced 
against the property held under the name of the 
other partnership until all the partnership debts of 
the latter are satisfied;®° and one firm as creditor 
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of the other firm cannot share equally with the lat- 
ter’s other creditors in the distribution of its as- 
sets.°° But it has been held that execution against 
the members of a partnership, issued on a judgment 
recovered upon a firm debt, may be levied upon part- 
nership property of another firm composed of some 
of the joint judgment debtors, free from the claims 
of the creditors of the latter firm.°’ A debt due 
from one of such firms to the other firm is, as to 
the ereditors of the latter firm, considered as assets 
of the latter.°® 

Where a partnership is composed of two or more 
firms, the creditors of one of the firms are entitled 
to a preference, in the payment of their debts, over 
the creditors of the whole partnership, out of the 
proceeds of the property of that firm.°® 

Division of assets. If members of a firm mort- 
gage the firm property to secure a creditor of an- 
other firm, of which they are sole members, such 
mortgage is a fraud on the creditors of the first 
firm, and the rights of the mortgagee are subordi- 
nate to the rights of such ereditors.2 But, as the 
creditors of a partnership have no hen on the part- 
nership assets, except through the equity of the part- 
ners to have such assets applied to firm debts,* if one 
of two firms, composed partly of the same members, 
dissolves and transfers its assets to the other firm, 
which mortgages the assets of both firms to secure 
the debts of both firms, such mortgage, in the ab- 
sence of fraud, is valid as against the creditors of 
the dissolved firm.* Where the property of one firm 


9 Colo. 60, 10 P 248. 


87... Rex-Gillespie;,2-23' Man. 5, 9 
DomLR 94, 23 WestLR Ad aS: 
WestWkly 791. 

[a] Thus, where two partners 


constitute two different partnerships, 
with different firm names and sepa- 
rate sets of books, but have one place 
of business, and the businesses are 
actually branches of the same firm, 
the creditors of each of the business- 
es are creditors of the one firm. Re 
Gillespie, 23 Man. 5, 9 DomLR 94, 23 
WestLR 45, 3 WestWkly 791. 

[b] Where an assignment is made 
by the two partners and each of the 
partners transfers 
erty “in accordance with the rights 
of the joint or separate creditors as 
the case might be,” the separate cred- 
itors of each partner individually are 
entitled to payment out of the sepa- 
rate property which that partner con- 
tributed to the estate, the remainder 
going into the estate and forming 
part of the partnership property to be 
wound up. Re Gillespie, 23 Man. 5, 7, 
om Dominnkt 945 123 9 WestlL Ry 45,3 
WestWkly 791. 

88. In re Vetterlein, 28 F. Cas. No. 
16,927,.5 Ben. 311 (New York): Ex p. 
St. Barbe, 11 Ves. Jr. 413, 32 Reprint 
1147; Re Gillespie. 23 Man. 5, 9 
DomLR 94, 23 WestLR 45, 3 
WestWkly 791. 

89. In re Vetterlein, 28 F. Cas. No. 
16,927, 5 Ben. 311. 


90. In re Ryan, 1 Newfoundl. 96. 

91. Ryan v. Ryan, 1 Newfoundl. 
ae In re Crawford, 1 Newfoundl. 

fal Rule applied.—Where trustees 


under a composition deed distribute 
the ,property that has come into their 
hands among the Newfoundland cred- 
itors at large, and retain the remain- 
der in satisfaction of ‘their own 
claims as creditors, the assignees un- 
der a commission of bankruptcy in 
England cannot recover the amount 
of these nayments from the trustees 
Ryan v. Ryan, 1 Newfoundl. 146, 147 
(where, howewer, the court said: ‘‘As 
the respective branches at Liverpool 
and St. John’s’ transacted business 
under the same firm, and seem to 


#47 Cc. 3.—60] 


individual prop-, 


have been identified in a great meas- 
ure by the course of their dealings, 
it would have been right had the 
English creditors considered them as 
forming but one house, and under 
the same liabilities to have taken a 
commission of bankruptcy in Febru- 
ary, 1817, against Joseph Ryan at 
Liverpool, and to have followed it 
up by a declaration of insolvency 
against Timothy Ryan in this island. 
But instead of doing so, the greater 
part of them entered into a deed, in 
its operation tending to place the 
creditors of the two branches ina dis- 
tinct point of view in relation to the 
respective estates. The Newfound- 
land creditors taking up the case in 
the same view, receive an assignment 
of the Newfoundland effects through 
the hands of trustees. Under these 
circumstances, whatever might have 
been the true light in which the two 
branches should have been consid- 
ered, I do not see how the trustees 
can be charged for what effects they 
have actually distributed, even sup- 
posing the deed of assignment void, 
as giving an undue preference or 


from the want of a sufficient power 


in Timothy Ryan to bind Joseph Ry- 
an by deed’’). 

92. Oswego Second Nat. Bank v. 
Burt; 93.N.Y. 238 (mod.26 Hun 6721): 


Hoover v. Bowers, 146 Va. 84, 135 
SE 698. 
93. Thornton v. Busey, 27 Ga. 302. 


, Miss.—Buckner v. Calcote, 28 Miss. 
32. 

Nebr.—Bonwit v. Heyman, 43 Nebr. 
537. 61 NW 716. 

N. Y.—Oswego Second Nat. Bank v. 
Burt, 93 N. Y. 233 {mod 26 Hun 672]. 

Pa.—Grove’s App., 176 Pa. 354, 365, 
SOLAN Oi 


Vt.—Shedd v. Wilson, 27 Vt. 478. 
Ont.—Standard Bank vy. Dunham, 14 
Ont, 67: 


“As to their respective creditors 
the two firms are separate and dis- 
tinct entities, and the assets of each 
are a separate fund for its own credi- 
tors, just as the firm assets and the 
individual property of the partners 
are separate funds for the partner- 
ship and individual creditors in ordi- 


nary cases, although the partners are 
equally debtors to both. Each class 
has a prior claim on its own fund, 
and only a secondary or postponed 
claim on the other after the latter’s 
preferred creditors are satisfied.’ 
Grove’s App., Supra. 

[a] Persons giving credit to one 
firm cannot have recourse on another 
firm bearing the same name merely 
because both firms have a common 
partner, where at the time of giving 
eredit the creditors knew nothing of 
the second firm. Standard Bank v. 
Dunham, 14 Ont. 67. 

[b] On the death of a member of 
two partnerships, both of which are 
insolvent, his own estate also being 
insolvent, the assets of each partner- 
ship must be first applied to pay the 
debts of that partnership and the 
individual assets to the payment of 
the individual debts; any surplus of 
either fund is to be applied in aid of 
another which is deficient. Thornton 
v. Bussey, 27 Ga. 302. 

[ec] Attachment.—The creditors of 
an insolvent firm have in equity a 
claim to the firm property paramount 
to that acquired by an attachment by 
the creditors of another firm com- 
posed of the same members. Shedd v. 


Wilson, 27 Vt. 478. 

94. Christian v. Ellis, 1 Gratt. (42 
Va.) 396. 

95. Oswego Second Nat. Bank v. 


Burt, 93 N. Y. 233 [mod 26 Hun 672]. 
96. McCruden v. Jonas, 173 Pa. 
507, 347A 224, 51 AmSR 774. 
97. Saunders v. Reilly, 105 N. Y. 
12, 12 NE 170, 59 AmR 472. 
Execution against firm property 
generally see infra §§ 560-566. 


veghe Buckner v. Calcote, 28 Miss. 
99. Bullock v. Hubbard, 23 Cal. 


495, 838 AmD 130. 

1. Bonwit v. 
DBiliyn O Lam ING Venda On 

2. Bonwit v. Heyman, supra. 

3. See supra § 404. 

4 Selz v. Mayer, 151 Ind. 422, 51 
NE 485. 

[a] Thus, where the two members 
of one firm who are copartners with 
a third person in another firm buy 


Heyman, 43 Nebr. 
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is wrongfully diverted to the other firm, judgment 
creditors of the partners making such transfer may, 
in equity, follow such property and require the 
transferee firm to account for such property or its 
proceeds, and to apply the same in satisfaction of 
their judgments;°> but where a partner takes money 
from the partnership funds and puts it into a new 
firm, upon the insolvency of the new firm, the former 
partnership cannot follow the funds so taken, so as 
to give it a priority over other creditors of the new 
firm.°® 

[§ 455] (2) Individual Assets or Interests.’ The 
individual creditors of a common partner in such 
firms have a preference over his interest in the prop- 
erty of one of the firms as against the creditors of 
the other firm;® and so, also, the assets of a part- 
ner who is not a common member are not liable for 
the debts of a firm of which he is not a member.?® 
In a jurisdiction in which the individual liability of 
a partner for firm debts is regarded as primary and 
direct,1° where one of two firms is indebted to the 
other, upon the death of one of the common partners 
the surviving partners in the ereditor firm may re- 
tain a sufficient sum from the net value of the de- 
ceased partner’s interest in such firm to pay the 
debt, without first trying to collect it from the debtor 
firm.1t 

Transfer of partner’s interest. A conveyance by 
one of the common partners of all his interest in the 
property of the different firms, for a sufficient con- 
sideration and on the obligation of the grantee to 
pay the debts of the firms, is valid as against the 
creditors of one of the firms.?? 

[§ 456] 5. Effect of Retirement or Admission of 
Partners.1? Where the retirement of a partner or 
the admission of a new partner results in the forma- 
tion of a new firm, and a transfer of the assets of 
the oid firm to the new firm,'* such assets become 
the property of the new firm, and as such are pri- 


such third person’s interest in the 
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“for firm ereditors.?2 


the old firm are transferred to the 


aA on Ee 
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marily liable for the payment of the creditors of 
the new firm.1® Although the new firm has assumed 
the debts of the old firm, the creditors of the old 
firm ordinarily have no equity against the partner- 
ship property of the new firm superior to the ered- 
itors of the new firm;!® and an obligation on the 
part of the new firm to pay the creditors of the old 
firm cannot be availed of by such a ereditor until he 
knows of and assents to it,'7 and his remedy on such 
an obligation is only by action against the new 
firm.'® Where, however, firm creditors have ac- 
quired a priority of lien on firm assets,1® such prior- 
ity cannot be affected by the withdrawal of one part- 
ner from the firm or the introduction of a new part- 
ner;?° and where it is apparent that it was the in- 
tention of all the parties that the new firm should 
continue the business in substantially the same way 
with substantially the same assets, and that the 
old debts should be paid out of such business, the 
creditors of the old firm are entitled to share in such 
assets pari passu with the creditors of the new 
firm,?! and to be preferred over individual creditors 
of the members of the new firm;?? and the debts 
of the old firm may be preferred in an assignment 
Where one partner makes a 
secret conveyance of his interest in an insolvent 
partnership to a creditor, and his copartner, upon 
learning of the transfer, takes such ereditor in and 
continues the business with him, without notifying 
creditors of the change, an assignment afterward 
made as the act and deed of the new firm, and for 
the benefit of its creditors, is fraudulent and void 
as to the creditors of the old firm.?# 

Estoppel. Where the creditors of*the old firm 
allow the new firm to take up the business and carry 
it on, without objection or protest, until after bank- 
ruptcy, their nonaction raises a strong presumption 
that the new firm took over the old firm’s assets and 
habilities with their knowledge and consent,?> and 


the parties being that the new firm 


second firm, and then mortgage the 
assets of both firms to secure the 
debts of both firms, in the absence 
of fraud, the mortgage is valid as 
against the creditors of the second 
firm, who can obtain a preference 
only through the lien of the partners, 

and this has been waived. Selz v. 

Mayer, 151 Ind. 422, 51 NE 485. 

5. Dennis v. Ray, 9 Ga. 449. 

6 McCauly v. McFarlane, 2 S. C. 
Eq. 239. 

7. Application of assets of individ- 
ual partners in general see supra §§ 
439-452. 

8. Weaver v. Weaver, 46 N. H. 188. 

9. Rowlett v. Grieve, 8 Mart. (La.) 
483, 18 AmD 296. 

10. See supra § 390. 

11. Hoover v. Bowers, 146 Va. 84, 
135 SE 698. 

12. Guild v. alfa) Rl BA Ko) er 
(Mass.) 511. 

13. Cross references: 

Retirement and admission of partners 
in general see infra §§ 569-605. 
Retirement of partner as dissolution 

of firm see infra § 781. 

Transfer of partner’s interest to co- 
partner or new firm see supra §§ 
422-426. 

14. See infra § 582. 

15. Locke v. Hall, 9 Me. 133. 
see cases infra note 16. 

16. Locke v. Hall, supra; Smith v. 
Howard, Sheld. (N. Y.) 5, 20 HowPr 
121; Hollis v. Staley, 3 Baxt. (Tenn.) 
167, 27 AmR 759. 

{a] MTllustrations.—(1) Where on 
taking in a new partner, and consti- 
tuting a new firm, all the effects of 


Leonard, 


And 
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new firm, and the partners verbally 
agree among themselves that the new 
firm will pay all the debts of the old 
firm, and the new firm afterward be- 
comes insolvent, such effects are first 
liable to the creditors of the new 
firm. Locke v. Hall, 9 Me. 133. (2) 
Where a partner sells out his interest 
to a new firm, reserving no lien on the 
property sold for the payment of 
the firm debts, and the new firm be- 
comes insolvent and assigns both its 
firm and also all the individual prop- 
erty for the benefit of the firm credi- 
tors, the creditors of the original 
firm cannot complain. Smith v. How- 
ard, Sheld. (N. Y.) 5, 20 HowPr 121. 

[b] The old firm creditors have no 
lien on the property of the new firm, 
as the retiring partner may have 
withdrawn from the assets at the 
time of his retirement. Hollis v. Sta- 
ley, 3 Baxt. (Tenn.) 167, 27 AmR 759. 

17. Locke v. Hall, 9 Me. 133. 

18. Locke v. Hall, supra. 

19. See supra § 405. 

20. Peyser v. Myers, 
599, 32 NE 699. 

21. Smead v. Lacey, 1 Disn. 239, 
12 Oh. Dee. (Reprint) 597; Schnei- 
der v. Roe, (Tex. Civ. A.) 25 SW 58; 
Shedd v. Brattleboro Bank, 32 Vt. 
709; Thayer v. Humphrey, 91 Wis. 
276, 64 NW 1007, 51 AmSR 887, 30 
LRA 549. 

{a] Thus, where one of the mem- 
bers of an insolvent firm sells out his 
interest to an outside party or to his 
associates, and thereby a new firm 
is formed, which assumes the debts 
of the old firm, the intention of all 


135°. N. -¥5 


shall continue the business in sub- 
stantially the same way with sub- 
stantially the same assets, and that 
the old debts shaN be paid out of 
such business, and such new firm 
subsequently makes an assignment 
for the benefit of creditors, in the ad- 
ministration of the assignment the 
creditors of the old and the new firm 
may prove their claims pari passu. 
Thayer-v. Humphrey, 91 Wis. 276, 64 
NW 1007, 51 AMSR 887, 30 LRA 549. 

[b] Where a partnership is only 
changed by the admission of a new 
partner, all the effects and liabilities 
continuing the same as before the 
change, | there is no ground whatever 
for equitable interference in favor of 
the creditors of the new firm; the 
higher equity .rather exists in favor 
of the creditors of the old firm. 
Sa v. Brattleboro Bank, 32 Vt. 


22. Thayer v. Humphrey, 91 Wis. 
276, 64 NW 1007, 51 AmSR 887, 30 
LRA 549. 

23. Peyser v. Myers, 1385 N. Y. 599, 
eae 699; Day v. Wetherby, 29 Wis. 

[a] Thus a conveyance by the 
members of the new firm of real prop- 
erty thereof in good faith to secure 
debts due from the old firm at its dis- 
solution, such property having been 
purchased mainly with funds of the 
old firm, is valid as against the credi- 
tors of the new firm. Day v. Wether- 
by, 29 Wis. 363. 

24. Cleveland v. Battle, 68 Tex. 
111,33 SW 681. 

25. Dalton v. Humphreys, 242 Fed. 
41%, 156-CCA. 365. 
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: 


A, 


therefore they are not entitled to require property 
of the old firm to be applied to payment of their 
debts,?° unless such debts have been covered by a 


prior security.?7 
Withdrawal of capital. 


firm ereditors.?§ 


[§ 457] D. Actions by or against Firms or Part- 
ners*?°—], Capacity of Firm or Partnership To Sue 
or Be Sued as Such. Since the common law does 
not recognize a legal personality in a partnership, 
but views a firm as an aggregation of individuals,*° 
a partnership cannot, in the absence of a statutory 
permission, sue*! or be sued®? as an entity. 
however, the statute so provides,*?* or the partner- 
ship is recognized as an entity,** it may sue or be 


sued in its firm name. 


[§ 458] 2. Authority of Partner To Sue or De- 


26. Dalton v. Humphreys, supra. 
27. Fisher v. McPhee, 28 N. S. 523. 
[a] Rule applied.—Where a chat- 


tel mortgage is given by a firm on 
its assets to secure a firm debt, and 
subsequently, on the retirement of 
one partner, another chattel mortgage 
is given to the same mortgagee by 
the remaining partner, covering the 
same assets and additional goods sup- 
plied to him, neither the retiring nor 
the remaining partner is estopped to 
claim to have the proceeds of the 
sale of goods covered by the first 
mortgage applied to the reduction of 
the firm debt for which the mortgage 
was given. Fisher v. McPhee, 28 N. 


S.5, 523. 
28. Gassett v. Wilson, 3 Fla. 235. 
29. Certificate as to names and 


residences of partners as condition 
precedent see supra §§ 159-171. 

30. Partnership as entity see su- 
pra § 172. 

31. Conn v. Sellers, 198 Ala. 606, 
73 S 961; Long v. Kansas City, etc., 
RanCo.2 1710" Ala 635554 189 62.0 Phil= 
lips v. Holmes, 165 Ala. 250, 51 S 625; 
Lister v. Vowell, 122 Ala. 264, 25 S 


564; Simmons v. Titche, 102 Ala. 317, 
14 S 786; Moore v. Burns, 60 Ala. 
269; Lanford v. Patton, 44 Ala. 584; 


Benge v. Sledge, 62 Tex, Civ. A. 301, 
132 SW 873. 

32. Glasscock v. Price, 92 Tex. 271, 
47 SW 965; Frank v. Tatum, 87 Tex. 
204, 25 SW 409; Feldman v. Seay, 
(Tex. Civ. A.) 291 SW 350; McFad- 
din, etc., Land Co. v. Texas Rice 
Land Co., (Tex. Civ. A.) 253 SW 916 
{aff (Commn, A.) 265 SW 888]; Mar- 
shall First Nat. Bank v. Alexander, 
(Tex. Civ. A.) 236 SW 229; Kings- 
land, etc., Mfg. Co. v. Mitchell, (Tex. 
Civ. A.) 36) SW 7573) Chong! v.Mc-= 
Morran, 8 B. C. 261; Browne v. Tay- 
lor, 28 Que. Super. 462, 7 Que. Pr. 


155: 

State v. Kiefer, 183 Iowa 319, 
163 NW 698; Hallowell v. McLaugh- 
lin, (lowa) 121 NW 1039; Baxter v. 
Rollins, 110 Iowa 310, 81 NW 586; 
Ruthven v. Beckwith, 84 Iowa 715, 45 
NW 1073, 51 NW 153; Sketchley v. 
Smith, 78 Iowa 542, 43 NW 524; 
Fitzgerald v. Grimmell, 64 Iowa 261, 
20 NW 179; Leach v. Milburn Wagon 
Co., 14 Nebr. 106, 15 NW 232; Good 
v. Red River Valley Co., 12 N. M. 
245,.78 P 46. 

Actions in firm name see infra § 
471. 

34. Martin v. Meyer, 45 Fed. 435; 
Liverpool, etc., Nav. Co. v. Agar, 14 
Fed. 615, 4 Woods 201; Froelich v. 
Sutherland, 57 App. (D. C.) 294, 22 
F. (2d) 870; Hayes Mach. Co. v. Hast- 
ham, 147 La. 347, 84 S 898; Wolf v. 
New Orleans Tailor-Made Pants Co., 
52 La. Ann. 1357, 27 S 893; Vargas 
v. Chan Hang Chiu, 29 Philippine 
446; Compania Agricola De Ultramar 


A withdrawal of his cap- 
ital by*a partner, as authorized by the partnership 
articles, for the purpose of paying bona fide debts 
which he has a right to pay, is not a fraud on other 


PARTNERSHIP 


fend.°® 


firm.?* 
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In general a partner has implied authority 
to institute ordinary legal proceedings in behalf of 
his firm,?® and to defend actions brought against the 
He may sue in the name of the partner- 
ship,?® where that is permitted,*®® or in his own name 
and that of his copartners,*® without their consent, 
or upon their refusal to join in the suit.*! 
a partner sues in behalf of the partnership against 


Where 


the will of his copartners, he may be required to in- 


In General. 


Where, 


v. Reyes, 4 Philippine 2. 

35. Agency of partner for firm in 
general see supra §§ 289-307. 

36. Iowa.—German Bank v. Schloth, 
59 Iowa 316, 31 NW 3814. 
py pete ator ey, Ven Dutt. 4ikan, 

Rae a obra v. Clark, 4 La. Ann. 
n (Ss 

Mo.—Jones v. Hurst, 67 Mo. 568. 

N. Y.—Ward v. Barber, 1 EH. D. 
Smith 423. 

Oh.—Marks v. Fordyce, 5 Oh. Dec. 
(Reprint) 81, 2 AmLRec 292 [rev 5 
re Dec. (Reprint) 12, 1 AmLRec 
57}. 

Va.—McCluny v. Jackson, 6 Gratt. 
(47 Va.) 96. 

W. Va.—Bowdish v. Groscup, 70 
W. Vaz 758204 SH0950; 953 [eit Cye]- 

Eng.—Whitehead v. Hughes, 2 
Cromp. & M. 318, 149 Reprint 782; 
Harwood v. Edwards, Gow Partn. 65 
note. 

fa] In Quebec (1) under a statute 
requiring a nonresident plaintiff to 
furnish a power of attorney showing 
that the suit is authorized, a nonresi- 
dent partner need not furnish such 
power of attorney since, in the ab- 
sence of evidence to the contrary, the 
resident partner has the power to 
commit the firm and his partners to 
the suit. Browne v. Taylor, 28 Que. 
Super... )46240 (Te Quek faPr.s 2156) (2) 
Where one partner without authority 
takes a lease in the name of the part- 
nership, his copartner may maintain 
an action for a declaration that the 
lease is not binding upon the part- 
nership. Hyde v. Webster, 50 Can. 
S. C. 295, 20 DomLR 622 [allowing 
app 23 Que..K. B.) 1, 13 DomLR. 388, 
20 RevLeg 45]. 

87. Taylor v. Coryell, 12 Serge. & 
R. (Pa.) 243; Bennett v. Stickney, 17 
Vt. 531; Bowish v. Groscup, 70 W. 
Va. 758, 74 °SH) 9505 953. [cit Cyels 
Goodman v. De Beauvoir, 12 Jur. 989 
[aff 12 Jur. 1037]. 

38. Black Hill Threshing Syndi- 
eate v. Cole, (Sask.) 42 DomLR 790. 

39. See statutory provisions; and 
infra § 471. 

Ward v. Barber, 1 E. D. Smith 
(N. Y.) 428. 

Names of all partners as plaintiffs 
in action to enforce firm claim see 
infra § 472. 

41. State v. Granite County Third 
Judicial Dist. Ct., 79. Mont. 1, 254 P 
863; -Skeer v. Lehigh Valley Nat. 
Bank, 22 Pa. Dist. 777, 41 Pa. Co. 42; 
Barker v. Abbott, 2 Tex. Civ. A. 147, 


21 SW 72. 

[a] “Relator complains he is 
=: deprived of his liberty. Red 
Bach partner must yield to the part- 
nership, so long as in existence, some 
part of his liberty of individual ac- 
tion, in matters within the scope of 
the partnership and its affairs.” 


i 
o 


* By CHARLES REZNIKOFF (§§ 457-507). 


demnify them against costs.*? 

[§ 459] 3. Rights of Actions and Defenses*t*—a. 
As has been noted, a partnership can 
act only through its partners as agents;** hence, an 
action by*® or against*® a partnership will, as a gen- 
eral rule, he only under principles analogous to 
those governing actions by or against the principal 
for the acts of his agent.4* 
individual and several rights and habilities, a part- 
ner may sue*® or be sued*® as an individual. 
cannot be charged in equity as a partner and at the 


With respect to his 
One 


State v. Granite County Third Ju- 
ares Dist? Cty7w9 “Montod, 9u2545e, 

Making refusing partner defendant 
see infra 85. 

42. Skeer v. Lehigh Valley Nat. 
Bank, 22 Pa. Dist. 777, 41 Pa. Co. 42: 
Whitehead v. Hughes, 2 Cromp. & M. 
318, 149 Reprint 782. 

43. Joint or several action for def- 
amation see infra § 472. 


44. See supra § 289 et seq. 
45. See case infra this note. 
[a] Services outside of regular 


business.—An action may be brought 
in the firm name for services ren- 
dered outside of the regular business 
of the firm where the other party is 
benefited and the firm damaged there- 
by. Tiernan v. Doran, 19 Nebr. 492, 
26 NW 3818. 

46. ‘See case infra this note. 

_la] Dealing with partner as in- 
dividual. Where property is record- 
ed in the name of a partner and he 
retains a deposit to purchase it, an 
action to recover the deposit on the 
ground of mistake will not lie against 
the partnership. Born yv. Castle, 175 
Cale 680 b6ih Passe 

47. liability of: 

Priacipal to third person see Prin- 

cipal and Agent §§ 5138-552. 

Third person to principal see Prin- 

cipal and Agent §§ 553-576. 

48. See cases infra this note. 

[a] ilustrations.—(1) A partner 
may maintain an action at law 
against a corporation on certificates 
of indebtedness belonging to him, al- 
though the action is against the in- 
terest of his copartners. Houghton 
v. Grimes, 100 Vt. 99, 185 A 15. 9@2) 
A partner may recover his person- - 
al expenditures because of dam- 
age to the firm property, although in 
causing such damage a copartner was 
the agent of defendant. Lester v. 
Hawkins, (Tex. Civ. A.) 181 SW 481. 
(8) One w'‘ho enters into a contract 
with a firm and then induces a part- 
ner to desert the firm in respect of 
the performance of the contract is 
liable to the other partners for their 
damages. Lynch v. Perron, 23 Que. 
K. B. 220. (4) One who agrees to 
indemnify a partnership for damages 
on account of its negligence is not 
liable for the loss to a member of the 
firm because of his individual negli- 
gence for which the partnership is 
not liable. Kelley v. London Guar- 
eta ete: "Co: 197 Wo; AW 623,471 Swi 

49.. See cases infra this note. 

[a] TIllustrations.—(1) An action 
may be maintained against one part- 
ner for false representations as to 
the solvency of his firm, even though 
plaintiff has recovered judgment 
against the firm upon the obligation 
entered into in consequence of such 
aN a eA 
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same time sued at law as a debtor of the firm.®° 
Partners as members of corporation. 
ship cannot sue upon a cause of action accruing to 
a corporation, although the partners constitute the 
stockholders in the corporation in the absence of a 
transfer of the claim from the corporation to the 
But partners who hold as such all 
stock in a corporation and, as partners, are the real 
owners of all-property in the name of the corpo- 
ration, of which they were defrauded by defendant 
and another, may bring in their own names an ac- 

tion for damages resulting from the fraud.°” 
In general that which bars one of the 
partners from maintaining a suit at law on a firm 
Partners who have entered in- 
to a partnership for. a fraudulent purpose cannot 
The fact that plaintiff 
and one of the partners have entered into an agree- 
ment which is illegal will not prevent a recovery 
against the partnership, which does not have the 
eifect of enforcing the illegal agreement.®°® 
good defense to an action brought against a partner 
that judgment has been recovered against his firm 
upon the same cause of action.®°* Where two part- 
me 


partnership.°*? 


Defenses. 
claim will bar all.°? 


maintain a joint action.>* 


misrepresentation. 
more, 65: Barb. CNs" ¥.) ) 263" [aft 3 
AbbNCas 92]. (2) A partner who 
fails to keep the partnership agree- 
ment is not liable in an action by one 
whom his copartner, under the agree- 
ment, might employ as a representa- 
tive. Lane v. Williams, 156 Cal. 269, 
Oa e Ee SON, (3) Where a partner 
agrees to pay part of his interest in 
the net profits, of his firm to a third 
person, such person may bring suit 
against such partner, although there 
has been no settlement between him 
and his copartner. Reilly v. Reilly, 
14 Mo. A. 62. (4) In an action at 
law upon a written contract for the 
sale of real estate, the vendor cannot 
recover against an alleged partner 
of the vendee where the evidence is 
insufficient to show a partnership, 
and the alleged partner was not a 
party to the contract according to its 
terms. Leytham v. Hassett, 200 
Iowa 199, 204 NW 237. (5) Where 
a partner without authority to bind 
the firm signs the firm name to a 
contract of guaranty, he is liable 
upon the contract, and it is not nec- 
essary for the obligee to bring suit 
upon breach of implied warranty or 
an action in tort for fraud and de- 
ceit. Bonneau v. Strauss, 72 Okl. 110, 
179 P10; 4 ADR 255. 

50. Rheem v. Snodgrass, 2 Grant 
Gane sig: 

51. Hamilton v. James A. Cush- 
-man Mfg. Co., 15 Tex. Civ. A. 338, 39 
SW 641. 

Suit in equity to charge members 
as partners upon judgment against 


Morgan y. Skid- 


corporation see Corporations § 208 
text and note 94. : 
52. Biering v. Ringling, 74 Mont. 


176, 240 P 829. 
53. Cochran v. Cunningham, 16 
Ala. 448, 50 AmD 186; Church v. Chi- 
cago First Nat. Bank, 87 Ill. 68; 
Bowdish v. Groscup, 70 W. Va. 758, 
74 SE 950; Sparrow v. Chisman, 9 
BiserC mean 17) MmOCLy 115) 109 Reprint 


90. 

fa] TIllustrations.—(1) A partner- 
ship cannot recover for damages 
caused by the negligence of one of 
its members. The Joseph Vaccaro, 
180 Fed. 272. (2) In equity, in cer- 
tain jurisdictions, a partnership, one 
of whose members is a trustee, may 
not recover for services in connection 
with the trust. Broughton Vi 
Broughton, 2 Smale & G. 422, 65 Re- 
print 464 [aff 5 De G. M. & G. 1690, 
54 WngCh 129, 48 Reprint 831]. 

54. McPherson v. Pemberton, 46 
NSEC: “B38: 


PARTNERSHIP 


A partner- . 


partner.°? 
[§ 460] 


Ihe Te 


PY 4s 


[a] Fraud as to creditors.—Those 
who enter into a partnership, with 
the fraudulent purpose of hindering 
creditors, of one of them, cannot 
bring a joint action against a creditor 
who has their goods seized under an 
attachment against the indebted 
partner. McPherson vy. Pemberton, 46 
Neer 3s 

55. McEwen vy. Shannon, 64: Vt. 
583, 25 A 661. 

[a] Illustration.—That a partner 
made an illegal agreement to pay 
rebates and misappropriated partner- 
ship funds for that purpose, all with- 
out the knowledge of his copartner, 
will not affect the right of one who 
received the rebates to recover 
against the partnership on another 
agreement where it does not appear 
that the partner who made such re- 
bates is insolvent and unable to ac- 
count to his partner for the misap- 
propriation. McEwen v. Shannon, 64 
Vt. 583, 25 A 661. 


56. Ward v. Johnson, 13 Mass. 
148; Robertson v. Smith, 18 Johns. 
CNY YY.) 459, 9 AmD) 227; Smith v. 


Black, 9 Serg. & R. (Pa.) 142, 11 AmD 


686; Kendall v. Hamilton, 4 App. 
Cas. 504, 1 ERC 175; Cambefort -v. 
Chapman, 19.Q: Br Di. 229;— Carne’ vi 


Legh, 6 B. & C. 124, 13: HCL 67, 108 

Reprint 398. 
Bar by judgment against: 

Joint obligor generally see Judg- 
ments §§ 1393-1397. 

Joint tort-feasor generally see Judg- 
ments §§ 1401-1404. 

Partner see infra § 555. 


57. Emanuel v. Martin, 12 Ala. 
Zooe 
58. Cross references: 


ae ioas between partners see supra § 
50. 
Diversion between partners see su- 

pra § 225. 

59. See supra § 387. 

60. U. S.—Rogers v. Batchelor, 12 
Pet. 221, 9 L. ed. 1063. 

Ala.—Nall v: McIntyre, 31 Ala. 532; 
Burwell v. Springfield, 15 Ala. 273; 
Pierce v. Pass, 1 Port.. 232. 

Ga.—Clarke v. Farrell, 80 Ga. 622, 
6 SE 20. 

Iowa.—Wile v. Denison Clothing 
Co., 158 Iowa 109, 138 NW 1098; 
Janney v. Springer, 78 Iowa 617, 43 
NW 461, 16 AmSR 460. 
earners v. Daniel, 9 B. Mon. 

oF ; 

Mo.—Blake v. St. Louis Third Nat. 
Bank, 219 Mo. 644, 118 SW 641; For- 
ney v. Adams, 74 Mo. 138. 

N. Y.—Dob v. Halsey, 16 Johns. 34, 
8 AmD 298. 
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ners execute their individual notes for work per- 
formed for the partnership, but it is so badly done 
that there is a failure of consideration, the right to 
make such defense is not lost by the execution of 
separate notes, but it may be asserted by either 


b. Diversion or Misapplication of Firm 
Assets®’—(1) In General. 
firm property in payment of an individual debt of 
a partner takes no title,°® an action by the firm®® 
or its assignee®t will le to recover assets so trans- 
ferred, or their value. 
held that: such transfer divests the firm of title,°? 
neither an action by the firm®* nor an action by its 
assignee®* will he. 
copartner draws a firm order upon a firm debtor, 
the money so paid or received, it has been held, can- 
not be recovered by the firm from the debtor®® or 
the partner’s payee.°°® 
to set off against a debt due his firm what he individ- 
ually owes,®* in certain jurisdictions the firm®® or 
its assignee®® may bring an action at law upon the 
debt; in others the firm may not,?° unless defendant 


Where a transferee of 


Witere, however, it has been 


Where a partner in fraud of his 


Where a partner has agreed 


Pa.—McKinney v. Brights, 16 Pa. 
399, 55 AmD: 512. 
Eng.—Heilbut v. Nevill, 
Cag? 3546 fare oe wie ae 
ERC 409]; 
HXxch. 243. 
61. Ryan v. Cavanagh, 
604; Miller v. Yates, 
287 SW 179; 
Papo 
62. 
63. 


tie Ras 
‘ Pid 78a aA. 
Kendal v. Wood, L. R. 6 


238 Fed. 
71 Ark: °958; 
Hartley v. White, 94 


See supra § 337. 
Felter v. Maddock, 11 Mise. 
297, 32 NYS 292, 1 NYAnnGas 92: 
64. Felter v. Maddwck, supra (re- 
ceiver pendente lite). 
65. Church v. Chicago First Nat. 
Bank, 87 Ill: 68. 
‘ee Blodgett v. Sleeper, 67 Me. 


67. Setting off individual debt 
against debt due the firm see su- 
pra § 338. 

68. Ill—McNair v. Platt, 46 Ill. 
201s. Casey Carverea42n Tlie (225% 
Brewster v. Mott, 5 Ill. 378. Contra 
Horner v. Bennett, 241 Ill. A. 134. 

Iowa.—Janney v. Springer, 78 Iowa 
617, 483 NW 461, 16 AmSR 460; Thom- 
as v. Stetson, 62 Iowa 537, 17 NW 
751, 49 AmR 148. 

Miss.—Buck v. Mosley, 24 Miss. 
170; Minor v. Gaw, 19 Miss. 322. 

Mo.—Ackley v. Staehlin, 56 Mo. 558. 

N. Y.—Geery v. Cockroft, 33 N. Y. 
Super. 146; Evernghim v. Ensworth, 
7 Wend. 326; Dob v. Halsey, 16 
Johns. 34, 8 AmD 298. 

Pa.—Todd v. Lorah, 75 Pa. 155; 
Purdy v. Powers, 6 Pa. 492. 

Ont.—Fisher vy. Linton, 28 Ont. 322. 

69. Thomas v. Pennrich, 28 Oh. 
St. 55; Viles v. Bangs, 36 Wis. 131. 

[a] Reason for rule.—As the foun- 
dation of the rule that a firm may 
not recover for a debt set off by a 
partner against an individual debt 
is that the fraudulent partner will 
not be permitted to avoid his own act, 
nor found his right of action upon his 
wrongdoing, the reason of the rule 
fails where an innocent partner sues 
as the assignee of the debts due the 


firm. Viles v. Bangs, 36 Wis. 1381. 
Dies Ala.—White w. Toles, 7 Ala. 
Me.—Bumpus v. Turgeon, 98 Me. 


550, 57 A 883. 

lass.—Grover v. Smith, 165 Mass. 
132, 42 NE 555, 52 AmSR 506; Far- 
ley v. Lovell, 103 Mass. 387; Tay v. 
Ladd, 15 Gray 296, 77 AmD 364; Ho- 
mer v. Wood, 11.Cush. 62. 

N. H.—Chase v. Bean, 58 N. H. 183; 
Greeley v. Wyeth, 10 N. H. 15. 

N. J.—Craig v. Hulschizer, 34 N. 
Te Aisies: 


Tor later cases, developments and chapges in the law see cumulative Annotations, same title, page and note number, 
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knew that partnership effects were misapplied."* 
But in an action against a firm, where a partner has 
used the. firm’s checks in payment of his individual 
debt, although the firm may not recover in set-off 
the excess of the firm’s checks over the firm’s pur- 
chases,*? the firm is entitled to eredit for the mis- 
applied funds.** 

[§ 461] (2) Action by Partner.** A partner can- 
not, in general, maintain an action at law against 
one to whom a ecopartner has conveyed partnership 
property in fraud of plaintiff’s rights,*° even though 
defendant does not plead in abatement the nonjoin- 
der of the defrauding partner.‘® However, where 
partners misappropriated firm assets, it has been 
held that the injured partners may sue in equity 
third persons involved,‘? who were parties to the 
fraud."$ 

Action for fraud. While it has been held that an 
action at law may be maintained against one who, 
in collusion with a partner, has defrauded the other 
partners,?® it has also been held that such an action 
cannot be maintained by a partner before dissolu- 
tion of the partnership and settlement of the part- 
nership affairs.6° Under the view that such an 
action may be maintained,*! it has been both af- 


R. I.—Cornells v. Stanhope, 14 R. {on the result of 
eae the partnership. 
ne. ——Jones.sv. Mathes 9, -B: 1d. /C. 


bec, lt, HCL, 241, 109. Reprint 198. 
Henderson v.-Wild, 2 Campb. 561, 170 
Reprint 1252; Gordon v. Ellis, 7 M. 
& G. 607, 49 ECL 607, 185 Reprint 


and doing 


ought [to] 
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all the accounts of 


law thus finds itself incapable of as- 
certaining the rights of the parties 
justice between them, 
ugh leave 
subject to that tribunal which can ad- 
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firmed’? and doubted*? that the defrauded partners 
may join therein. 

[§ 462] c. Injury to Person or Property of Part- 
ner. An action for the value of the individual 
property of a partner cannot be maintained by the 
partnership,’4 and, conversely, the fact that plaintiff 
is a member of a partnership will not prevent his 
recovery for his impairment of earning capacity in 
an action for injuries to his person.*® The damages 
to a partnership from personal injuries to one of 
the partners are, in general, too indirect and remote 
to afford a basis of recovery to the partnership.*® 
However, a partnership, it has been held, may re- 
cover for injury to the partnership business because 
of an assault upon the partners in their place of 
business.6% An action will not lie in favor of all 
the partners for personal injuries to two from false 
imprisonment upon a firm obligation.** 

[§ 463] d. Rights of Assignees*®—(1) Partner- 
ship’s Obligation to Partner. Although a partner 
eannot sue his firm nor one partner another at 
law, before an accounting is had between them,°°® 
where a partner is the payee or indorsee of a firm 
bill or note, his indorsee may maintain an action 
against the firm,®* or the other members of the 
A. 147, 21 SW 72 (dictum). 

Eng.—Longman v. Pole, 
223, 22 HCL 513. 

[a] For example, where a member 
of a partnership to pay an individual 


debt makes his promissory note, in- 
dorses it in the firm name, and the 


. As a court of M. & M. 


it 


the whole 


244: Richmond v. Heapy, 1 Stark. 202, 
2 ECL 83, 171 Reprint 447. 

[a] Beason for rule.—A person 
has never been allowed as plaintiff in 
a court of law to rescind his own 
act, on the ground that such act was 
a fraud on some other person, even 
though the defrauded person was 
obliged to join plaintiff with himself 
in the action, because of their joint 
title to the property fraudulently 
transferred. Jones v. Yates, 9 B. & 
Gy 532, iT HCL; 241, 109 Reprint. 19s 
(per Lord Tenterden). 


71. Burwell v. Springfield, 15 Ala. 
Ge Cornells v. Stanhope, 14 R. I. 
rr Cornells v. Stanhope, 14 R. 
2 aj Reason for rule.—The rule 


which precludes the partnership from 
suing at law for funds so misappro- 
priated is purely technical, and ought 
not to be applied further than is 
clearly required. Cornells v. Stan- 
hope, 14 R. I. 97. 
74. Action: 
Peery con partners see supra §§ 250- 
8 


By firm see supra § 288. 


75. Me.—Bumpus v. Turgeon, 98 
Me. 550, 57 A 883. 
Mich.—Reed v. Gould, 105 Mich. 


368, 68 NW 415, 55 AmSR 453. 

Miss.—Hoff v. Rogers, 67 Miss. 208, 
7 S 358, 19 AmSR 301. 

N. Y.—Baron v. Lakow, 121 App. 
Div. 544, 106 NYS 243. 

N. C.—Wells v. Mitchell, 23 N. C. 
484, 35 AmD 757. 

R. I.—White v. Campbell, 18 R. I. 
150, 26 A 40. 

[a] Reasons for rule.—(1) The 
fraudulent sale or transfer passes the 
title to the property at law as against 
the fraudulent partner; and since the 
partners cannot sever in an action at 
law, but must sue jointly, the injured 
partner is at law without a remedy; 
for there would be an inconsistency, 
not to say absurdity, in permitting the 
partner who has perpetrated a fraud 
to recover, as one of the plaintiffs. 
White v. Campbell, 18 R. I. 150, 26 A 
40. (2) “It is impossible to say what 
damages the, plaintiff ought to re- 
cover. The interests of part- 
ners are complicated, and depend up- 


“ 


minister exact justice in the prem- 
ises.” Reed v. Gould, 105 Mich. 368, 
371, 68 NW 415, 55 AmSR 453 [quot 
Wells v. Mitchell, 23 N. C. 484, 489]. 

[b] Individual debt.—A partner 
cannot in his own name, since the 
cause of action is in the partner- 
ship, bring an action to recover part- 
nership funds used by his copartner 
to pay an individual debt. Baron v. 
cine 121 App. Div. 544, 106 NYS 

43. 

[ec] Pledge of notes.—A member 
of a partnership, still.in existence 
and its affairs, not settled, cannot, 
for the conversion of his interest in 
notes, owned by the firm, sue one to 
whom his partner pledged such notes 
to secure an individual indebtedness. 
Van Atta v. Montana Nat. Bank, 275 


Fed. 548. 
76. Reed v. Gould, 105 Mich. 368, 
638 NW 415, 55 AmSR 453; Wells v. 


Mitchell, 
White v. Campbell, 
A 40. 

{a] Reason for rule.—The rule re- 
quiring a plea in abatement applies 
only to cases in which the joint-action 
by all will lie. White v. Campbell, 
18 R. I. 150, 26 A 40. 

77. Morrison v. Austin State Bank, 
213. 011) 472,. 72 NE 1109, 104 AmSR 
220 LTey, 113 11) A. 651) 5 Church 
Chicago First Nat. Bank, 87 Ill. 68 
(dictum); Craig v. Hulschizer, 34 
Naidert Liye 6 3) sCdiethm iy iCornell sie: 
Stanhope, 14 R. I. 97 (dictum); Piercy 
ve Fyney, IL. R. 12.Eq. 69;.. Midland 
Re COnsves LayLOr ie. Smid webs: n@AS: “atoll, es 
Reprint 624.. 

78. Decatur Land Co. v. Cook, 125 
Ala. 708, 27 S 1022; Arthur Bank v. 
Ellars, 48 Ill. A. 598; Hoff v. Rogers, 
67. Miss. =208, 75,358, 19. AmSR 301; 
Andrews v. Clark, 5 Nebr. (Unoff.) 
861, 98 NW 655. 

Cancellation of instruments by a 
court of equity because of fraud see 
Cancellation of Instruments §§ 24-34. 

Liability of partner to copartners 
for misconduct see supra § 225. 

79. Mass.—Fuller v. Percival, 126 
Mass. 381. 

Mo.—Hagar v. Graves, 25 Mo. A. 


164. 
8 AmR 575 


23 N. C. 484, 35 AmD 757; 
LS aaktowe lel O05 626, 


N. Y.—Calkins vy. Smith, 48 N. Y. 
614, 575. 
Tex.—Barker v. Abbott, 2 Tex. Civ. 


creditor, with knowledge of the facts, 
in order to bind the firm, transfers 
it to a bona fide holder, the creditor 
is liable for his fraud to the members 
of the firm who did not consent to 
the indorsement. Calkins v. Smith, 48 
N. Y. 614, 8 AmR 575. 

Action on case in general see Case, 
Action on Li/C. J. sp di etsseaqi 

80. Sindelare v. Walker, 
43, 27 NH 59, 31 AmSR 353; 
mann v. Benson, 167 Ill. A. 85. 

_{a] Reason for rule.—Until plain- 

tiffs actual interest in the partner- 
ship has been determined, there can 
be no ascertainment of his damages. 
Sindelare v. Walker, 137 Ill. 43, 27 
NE 59, 31 AmSR 3853. 

81. See supra text and note 79. 

82. Longman v. Pole, M. & M. 223, 
22 ECL 513. 

' 83. Calkins v. Smith, 48 N. Y. 614, 
8 AmR 575. 

[a] Thus “I am inclined to think 
that the fraud was not a joint fraud 
for which the three partners 
unite in a common-law action. But 
it was a fraud upon each partner 
separately, for which he could sue 
alone to recover the damage which he 
sustained, The damage sustained 
by each partner was not the same, 
but was in proportion to his interest 
in the partnership.” Per Earl, G., 
in Calkins v. Smith, 48 N. Y. 614, 618 
8 AmR 575. ‘ 

84. Newsome y. Brazell, 118 : 
547, 45 SE 397. st 

85. Hollgren v. Des Moines City R. 
Co., 174 Iowa 568, 156 NW 690. 


86. Columbia Taxicab Co. v. Mer- 
curio, (Mo. A.) 236 SW 1096. 


Ite ABUL 
Lach- 


87. Seidell v. Taylor, 86 W : 
151 P 41. A Shiai 
[a] A partnership has only one 


cause of action for damages result- 
ing both from a public brawl in its 
place of business because of an as- 
sault upon the partners and from the 
partners’ inability to attend to busi- 
ness after the assault. Seidell v. 
Taylor, 86 Wash. 645, 151 P 41. 

88. Leveret v. Sherman, 1 Root 
(Conn.) 169. 

89. Obligations between firms with 
common members see infra § 298. 

90. See supra § 250. 

91. Ala.—Smyth v. Strader, 9 Port. 
446 (bona fide holder); Hazlehurst 
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firm,®? although such indorsee is not a bona fide 
holder,®? and even if such indorsement is merely to 
Likewise, although the 
indorsee is not a bona fide holder, where the note or 
bill in question was given by the firm for money 
loaned to it by the partner, the firm is liable upon 
It has been held, however, 
that an indorsee who is not a bona fide holder may 
not sue at law,?® and that a suit will not lie upon 
an indorsement merely for the purpose of enabling 
But where suit may be brought 
upon such indorsement,®® if the indorser by the 
partnership agreement has no right to sue, the suit 


enable suit to be brought.®* 


the mstrument at law.?® 


suit to be brought.°7 


will not lie.®® 


A statutory provision that the nature of the de- 
fense of the obligor or maker shall not be changed 
by an assignment, but that the obligor or maker may 
make the same defense against a bond or note in the 


v. Pope, 2 Stew. & P. 259 (bona fide 
holder). 


Teed Bees v. McChesney, 66 Ill. 
: Me.—Hapgood v. Watson, 65 Me. 
10. , 


ONS et sg a ss v. Buffum, 11 Mete. 
Miss.—Bonnaffe v. Fenner, 14 Miss. 
212, 45 AmD 278. 
Mo.—Smith v. Gregory, 75 Mo. 121. 
N. Y.—Smith v. Lusher, 5 Cow. 688. 
Vt.—Norton v. Downer, 15 Vt. 569. 
[a] Reason for rule.—(1) The 
promisee himself (the payee of the 
note) could maintain no suit, not be- 
cause the partnership would have any 
legal or equitable defense, but on ac- 
count of the inflexible rule that the 
same person cannot be plaintiff and 
defendant in the same suit at law. 
Thayer v. Buffum, 11 Metc. (Mass.) 
398. (2) A partner may invest his 
private means in the purchase of 
partnership securities; and, although 
he may not bring suit upon a part- 
nership note, for the reason that he 
cannot sue himself, this is a difficulty 
only as to the remedy; when the note 
is indorsed to one against whom there 
is no such objection, such third per- 
son may maintain an action upon the 
note. Kipp v. McChesney, 66 Ill. 460. 
[b] Rule applied—A court of 
equity will not, at the suit of former 
partners, enjoin the action at law of 
the holder of a note indorsed by the 
partnership to a partner and assigned 
by him to the holder for the purpose 
of bringing suit, where there is noth- 
ing to show that the final settlement 
of the partnership accounts will vary 


the situation of the partners. Rob- 
erts v. Ripley, 14 Conn. 543. 
92. Blake v. Wheaton, 1 N. C. 49 


(nonjoinder not raised). 
93. Davis v. Briggs, 39 Me. 304; 
Thayer v. Buffum, 11 Metc. (Mass.) 


398; Smith v. Lusher, 5 Cow. (N. Y.) 
688. 
[a]. Defenses.—(1) The action is 


subject to any defense which could 
be made to a suit brought on the in- 
strument by the partner himself, if 
the partner were not disabled from 
bringing such suit (Davis v. Briggs, 
39 Me. 304; Thayer v. Buffum, 11 
Mete. (Mass.) 398), (2) including 
the defense of set-off upon the ac- 
count due from the partner to the 
firm (Davis v. Briggs, supra). (3) 
Where the indorsee has notice that 
a note by one of the partners in the 
name of the firm is payable to anoth- 
er partner, although such notice will 
not invalidate the note, if the justice 
of the claim depends upon an adjust- 
ment of accounts between the part- 
ners, an equitable defense, it seems, 
might be interposed. Smith v. Lush- 
er, 5 Cow. (N. Y.) 688. 

Tb] In Missouri (1) only equities 
connected with the instrument itself 
mey be set up against one not a bona 
fide. holder (Knaus v. Givens, 110 Mo. 
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hands of the assignee that he might have made 
against the assignor,! it has been held, will prevent 
recovery upon a nonnegotiable note, where such note 
is made payable by a firm to one of its members 
and by him assigned,” but has been held not to apply 
where a note is negotiable; * 
vision of a statute that, in an action by an indorsee 
against the promisor upon a promissory note pay- 
able on demand, 
fense that would be a defense in an action by the 
promisee,* has been held not to apply to the mere 
disability of a partner to sue his firm.® 

The assignee of a lease made by the assignor to 


and, likewise, the pro- 


any matter shall be deemed a de- 


his firm cannot. maintain summary proceedings 


58, 19 SW 5835 [crit and dist Calhoun 


v. Albin, 48 Mo. 304]; Caldwell ev. 
Dismukes, 111. Mo. A. 570, 86 SW 
270), (2) not such equities as grow 


out of independent and distinct trans- 
actions between the original parties 
(Knaus v. Givens, supra [crit and 
dist Calhoun v. Albin, supra]); (3) 
and there is no ‘liability to be made 
the subject of set-off or counterclaim 
simply by reason of the partnership 
relation where there has been no 
settlement (Caldwell v. Dismukes, su- 
pra; Young v. Chew, 9 Mo. A. 387). 
(4) An unsettled partnership ac- 
count cannot be set up as a defense 
in an action upon a_ partnership 
check to the order of one of the part- 
ners for a valuable consideration and 
indorsed by him after maturity as 
security for the payment of individu- 
al notes. Caldwell v. Dismukes, su- 
pra. 

94. Cutting v. Daigneau, 1521 
Mass. 297, 23 NE 839; Wintermute v. 
Torrent, 83 Mich. 555, 47 NW 358. 

[a] Defenses.—(1) The note is 
not to be treated as a promise to be 
adjusted separately from other part- 
nership affairs. Cutting v. Daigneau, 
151 Mass. 297, 23 NE 839... (2). It 
makes no difference that the claim 
against the partnership is represent- 
ed by a promissory note, unless the 
holder of such note is entitled to 
stand better than the partner to 
whom it was originally issued. Cut- 
ting v. Daigneau, 151 Mass. 297, 23 
NF 839. 

95. Nevins v. Townsend, 6 Conn. 
5; Sherwood v. Barton, 36 Barb. (N. 
Y.) 284, 28 HowPr 533; Walker v. 
Wait, 50 Vt. 668. 

[a] Reason for rule.— 
was not advanced 
but as an_ individual, to be repaid 
wholly, and not in part; and to en- 
able him to obtain the amount speed- 
ily, as well as to render the partner- 
ship responsible, the contract as- 
sumed the before-mentioned form 
(promissory note by firm payable to 
partner). Although he could main- 
tain no suit upon it, this did not 
arise from any infirmity in the con- 
tract, or any want of equity; but 
from the principle that he could 
not be both plaintiff and defendant. 
He could transfer the note, and thus 
get over this difficulty, merely techni- 
cal; and it was intended, that he 
should do it, and reimburse himself 
for the money advanced. The objec- 
tion founded on the form of the con- 
tract, is without support, either from 
law or justice.” Per Hosmer, Ch. J., 
in Nevins v. Townsend, 6 Conn. 5, 7. 

[b] Defenses.—The instrument, 
however, may be subject to any set- 


“The money 
- qua partner; 


off which the partnership has. Sher- 
wood! vs" Barton, =36 “Barb.” \GNi VY.) 
284, 28 HowPr 533. 

{e] In Michigan.—(1) The pur- 


chaser in good faith, after maturity 
of a partnership note payable to a 


against the receiver of the firm.® 

[§ 464] (2) Partner’s Obligation_to Partnership. 
An action is maintainable by the assignee of a claim 
by a firm against one of the partners,’ subject to the 


partner for a loan to the firm, may 
maintain an action upon it at law, 
where there are no equities existing 
against the paper at the time it was 
negotiated. Carpenter v. Greenop, 74 
Mich. 664, 42 NW 276, 16 AmSR 662, 
4 LRA 241. (2) The general right 
to an accounting upon the termina- 
tion of the partnership affairs is not 
such an equity where the firm con- 
tinues in existence. Carpenter v. 
Greenop, Supra. (3) Where partners 
have seen fit to deal with each other 
without reference to the final ac- 
counting, the transaction is not sub- 
ject to the necessity or delay of such 
accounting. Carpenter v. Greenop, 
supra. (4) But where a firm is be- 
ing wound up and a note made by the 
firm to a partner is transferred by 
assignment and not by indorsement, 
plaintiff's remedy, it has been held, is 
not at law, but in equity. Davis v.- 
Merrill, 51 Mich. 480, 16 NW 864. 

96. Thompson v. Lowe, 111 Ind. 
272, 12 NE 476. 

{a] Neither firm nor other part- 
ners may be sued at law if the in- 
dorsee of a note by a firm to a part- 
ner is not a bona fide holder. Thomp- 
son v. Lowe, 111 Ind. 272, 12 NE 476. 

No action at law by assignee where 
firm is being wound np see supra 
text and note 95 [c] 

97. Tipton v. Nance, “4 Ala. 194. 

[a] Reason for rule.— — “The disa- 
bility of one partnér to sue another 
upon any contract connected with and 
arising out of the use of the part- 
nership funds, is not a mere techni- 
eal disability. It results from the 
very nature of a partnership, that 
each partner is liable for all the 
debts of the partnership, and he can 
never be certain this liability will 
not be enforced until the debts are 
all discharged. But even then, until 
the affairs of the partnership are 
finally closed, and the balance of each 
partner ascertained, he may honestly 
doubt whether he is a debtor or a 
creditor of the joint concern.” Per 
Goldthwaite, J., in Tipton v. Nance, 
4 Ala. 194, 197. 

98. See supra text and note 91. 

99. Wintermute v. Torrent, 
Mich. 555, 47 NW 358. 

1. See statutory provisions. 

2. Hill v. McPherson, 15 Mo. 204,. 
55 AmD 142. 

8. Young v. Chew, 9 Mo. A. 387. 

4 See statutory previsions. 


83. 


5. Thayer v. Buffum, 11 Mete. 
(Mass.) 398. 
6. Bailey v. Crowell, 13 Misc. 63, 


34 NYS 538, 1 NY AnnCas 358. 

[a] Reason for rule.—The rent is 
a charge upon the firm in favor of the 
landlord partner who can recover it 
only upon an accounting. Bailey vy. 
Crowell, 13° Misc: “63, 34° NYS 63) 1 
NyYyAnnCas 358. 

7. Russell v. Minnesota Outfit, i 
Minn. 162; Bank of British North 
America v. Delafield, 126 N. Y. 410, 


3 For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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equities in favor of defendant.§ However, where 
such assignment does not deprive the firm of a bene- 
ficial interest, it has been held that the assignee can- 
not sue.® The indorsee of a firm to which one of the 
partners has executed or indorsed a bill or note may 
maintain an action upon it.t° Likewise, the trans- 
feree may maintain an action upon a note, made pay- 
able to the order of a partnership by a partner and 
paid by the partnership as indorsee upon dishonor.*? 

[§ 465] (3) Obligation between Partners.!? 
Where there has been no adjustment of firm affairs, 
no action at law will lie by an assignee of a part- 
ner upon a note made by a copartner, the proceeds 
of which were to be used for firm eapital.'* An 
assignee of a partner may maintain a bill in equity 
against the other partners for an account and dis- 
tribution of the proceeds of the sale of partnership 
assets.+* 

[§ 466] 4. Joinder of Causes of Action. In ac- 
tions by or against firms or partners the general 
rules as to joinder of causes of action apply; *° 
and it is not ordinarily permissible to join a cause 
of action against a partnership with a cause of action 
against a partner individually.t® Where one bring- 
ing suit has amended by joining his partner, and 
the suit is prosecuted as by the partnership, a ver- 
dict cannot stand for more than the partnership 
claim, although the excess be due the original plain- 
tiff as an individual.t1? A partner who is also a 
stockholder of a corporation cannot be held, in a 
suit against him individually to recover the amount 
of his stock subscription, for interest on money of 
the corporation received by his firm and mingled 
with its funds.1s That the same firm is doing busi- 
ness under different names will not preclude the 
partners from joining in one suit claims payable to 
the firm under its different names.t® Under the 
practice in certain jurisdictions, where class actions 
in certain cases will lie,?° an action by a firm ered- 


27 NE 797 [rev 12 NYS 440]. 
Assignments in general see As- 
signments 5 C. J. p 830 et seq. 
8. Aubertin v. Mongeon, 36 Que. 


24. 
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per oanets of firm see supra §§ 403-/ 
0 


Flournoy v. Bullock, 11 N. M. 
87, 66 P 547, 55 LRA 745. 
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itor in behalf of himself and other creditors will 
not lie against an alleged partner for all the indebt- 
edness of the firm.?? 

[§ 467] 5. Nature and Form of Remedy. In gen- 
eral, a creditor, simply as such, has no right in eq- 
uity against a partnership to enforce his claim”? 
upon grounds other than those which permit him to 
bring a ecreditor’s bill; 7? nor may he intervene in 
an action by a partner for the appointment of a 
receiver.”* As long as the legal title of partnership 
property is in the copartners, a creditor of the firm 
may have his remedy against the property in an 
action at law, in the same manner as in an action 
against an individual creditor; 7° but if the legal 
title has been conveyed to a third person the eredi- 
tor no longer has a remedy at law against the prop- 
erty.*®° Where there has been a fraudulent convey- 
ance of partnership property,?’ creditors have a 
remedy at law?* and in equity.2® The suit of one 
partnership against another having a common mem- 
ber, unless otherwise authorized by statute, must be 
in equity.*° This is also the forum in which to 
have the firm and separate estates marshaled and 
distributed.*+ An action at law is proper for sery- 
ices rendered a partnership under an agreement for 
a share of the net profits of the firm,?? although an 
accounting is necessary to ascertain the amount of 
compensation.** Proceedings under statutes per- 
mitting suit against a partnership in the firm name? 
are, it has been held, in the nature of proceedings 
in rem.*°® 

[§ 468] 6. Jurisdiction.?® The jurisdiction which 
a court, exercising original jurisdiction, possesses in 
actions by or against partnerships or partners is 
determined, as in other cases, by its inherent powers 
and by constitutional and statutory provisions.?7 
But jurisdiction conferred by statute on a court of 
equity in all cases of partnership®*® does not inelude 
all cases where a partnership or a partner may be a 


Va.—Martin v. Lewis, 
(71 Va.) 672, 32 AmR 682; 
v. Corkery, 29 Gratt. 
Williams v. Donaghe, 


30 Gratt. 
Lindsey 
(70 Va.) 650; 
1 (Rands (22 


Super. 447. 

9. Li Sai Cheuk v. Lee Lung, 79 
‘Or. 563, 146 P 94, 156 P 254. 

{a] For exampie, plaintiff attor- 
ney in fact to collect account. Li 
Sai Cheuk v. Lee Lung, 79 Or. 563, 
146 P 94, 156 P 254. 

10. Brown v. Torver, Minor (Ala.) 
370; McPherson v. Weston, 64 Cal. 
275, 30 P 842. 

Ze Woodman v. Boothby, 66 Me. 
389. 

12. Actions between partners see 
supra § 250 et seq. 

13. Sheldon v. Stevens, 32 Misc. 
NYS 796. 

14. Pendleton v. Wambersie, 4 
Cranch €U.'S:)! 73; 2°. eds 554: 

Accounting in equity in general 
see Accounts and Accounting 1 C. J. 
p 588 et seq. 

15. See Actions §§ 188-274. 

16. See Actions § 271. 

17. _Camp-v. Davis, (Miss.) 14 8 
438. 

18. Granite Roofing Co. v. Michael, 
54 Md. 65. 

19. Messner v. Lewis, 20 Tex. 221. 

20. See statutory provisions and 
rules of practice. 

21. Silks, Ltd. v. Irons, 15 OntWN 


22. Parish v. Lewis, Freem. 
(Miss.) 299; Flournoy v. Bullock, 11 
N. M. 87, 66 P 547, 55 LRA 745. 


23. Parish ¥» v. Lewis, Freem. 
(Miss.) 299. 
“Creditor’s bill” defined see Cred- 


itors’ Suits § 1. 
Rights of firm creditors in equity 
i 


No intervention by persons inter- 
ested in the funds of a receivership 
see Receivers [34 Cyc 343]. 

Right in general to intervene in 
equity see Equity §§ 337-349. 

25. Stokes v. Stevens, 40 Cal. 391. 

26. Stokes v. Stevens, supra. 

Wrongful attachments see Attach- 
ment §§ 1162-1341. 

27. Division of firm assets see su- 
pra § 428. 

Transfers to third persons in gen- 
eral see supra § 420. 

28. See Fraudulent Conveyances 
§§ 538-561. 

29. Flack v. Charron, 29 Md. 311; 
Scruggs v. Blair, 44 Miss. 406; Black- 
well v. Rankin, 7 N. J. Eq. 152. 

Election of remedies see Fraudu- 
lent Conveyances §§ 570, 571. 

Remedies in equity for fraudulent 
conveyances in general see Fraudu- 
lent Conveyances §§ 562-569. 

30. See infra § 486. 

31. U. S.—yYoung v. Dunn, 10 Fed. 
717, 4 Woods 331. 

Me.—Leader v. Plante, 95 Me. 343, 
50 A 53, 85 AmSR 418. 

Mass.—Draper  v. Hollings, 163 
Mass. 127, 39 NE 793 (construing 
Pub. St. ec 151 § 2 el 11, as amended by 
St [1884] ¢ 285); Fairbanks v. Bel- 
knap, 135 Mass. 179. 


Ree eee v. Blair, 44 Miss. 
N. J.—Blackwell v. Rankin, 7 N. J. 
Eq. 152. 
N. C.—Sparger v. Moore, 117 N. C. 
449, 23 SE 359. 


Tenn.—Kelly v. Zarecor, (Ch. A.) 
62 SW 189. 


Va.) 300. 

Application of assets to liabilities 
in general see supra §§ 396-456. 

32. Smith v. Bodine, 74 N. Y. 30; 
Lindner v. Starin, 128 App. Div. 664, 
113 NYS 201; Voicly v. Aiello, 65 
Misc. 539, 120 NYS 913. 

33. Smith v. Bodine, 74 N. Y. 30. 
34. ae statutory provisions; and 


35. . Frank v. Tatum, 87 Tex. 

25 SW 409. eee 
_36. Cross references: 

Citizenship of partners as determin- 
ing federal jurisdiction see Federal 
Courts § 69. 

Equity jurisdiction in suit by one 
not partner for share of the profits 
see Hquity § 109 text and note 65. 

Jurisdiction of courts generally see 
Courts §§ 13-177. 

387. See cases infra this note. 
_{a] In Kentucky.—(1) In an ac- 
tion for the price of goods, service of 
process on a partner in the county in 
which the action is brought will give 
a circuit court jurisdiction of the co- 
partner served in another county. 
George Bohon Co. v. Moren, 151 Ky. 
811, 152 SW 944. (2) Courts exer- 
cising original jurisdiction in Ken- 
tucky see Courts § 418 notes 63-69. 
(3) Service of process in general see 
infra § 496. 

[b] In Ontario, under a rule of 
the court, a court of equity has ju- 
risdiction in an action by the as- 
signee of several who are insolvent to 
declare another their partner. Both- 
am v. Keefer, 2 Ont. A. 595. 

38. See statutory provisions. 


902-0 [AT Ord A 


party or interested.®® 


are nonresidents,*! or because of 


of a probate court over the estate of a deceased part- 
ner,*” or because of the allegation of defendants that 
they are not partners but a corporation.*® 

The general rules as to the 


[§ 469] 7. Venue. 


venue of actions** apply, in general, to actions by or 


against partners.?° 


[§ 470] 8. Limitation and Laches. 


39. Reed v. Johnson, 24 Me. 322. 

[a] For example, where, omitting 
the name of one of the partners as a 
plaintiff and inserting it as a de- 
fendant, partners allege that one not 
a partner, nor representing a part- 
ner’s interest, has taken goods al- 
leged to belong to the partnership, 
and which such person denies do be- 
long to it. Reed v. Johnson, 24 Me. 


822. 
40. Jones v. Fletcher, 42 Ark. 422; 
Clark, 23 Cal. 427; Godfrey 


Griges v. 
v. White, 43 Mich. 171, 5 NW 2438. 


41. Gaines v. Nashville Fourth 
Nat. »Bank, Clenn, Ch. A.) 52° Sw 
467 Harris v. Fleming, 13 Ch. D. 
208; Southern v. Harriman, 10 L. T. 


Rep. N. S. 2638. 

42. Griggs v. Clark, 23 Cal. 427; 
Cincinnati Fourth Nat. Bank  v. 
Flach, 2 OhS&CP 443, 1 OhNP 219. 


43. Schick v. Corbett, 52 La. Ann. 
180, 26 S 862. 


44. See Venue [40 Cyc 1 et seq]. 
45. See cases infra this note. 
[a]. In Georgia.—(1) A firm may 


be sued in any county in which one 
of the partners has such residence 
as will confer jurisdiction over his 
person, regardless of the place of his 
citizenship. Pyron v. Ruohs, 120 Ga. 
1060, 48 SE 434. (2) A partnership 
cannot be sued in a county where no 
one of the partners resides, although 
it may have a place of business in 
that county and have as its agent and 
manager a resident of the county. 
King v. Passmore, 18 Ga. A. 514, 89 
SE 1103 (construing Civ. Code [1910] 
§ 5526). (3) The venue of an equita- 
ble suit against a partnership is the 
county of defendant’s residence, not 
that where the business is carried on. 
Jackson v. Southern Flour, etc., Co., 
146 Ga. 453, 91 SE 481 (construing 
Civ. Code [1910] § 5527). 

[b] In Illinois, by statute, a part- 
nership, the members of which are 
nonresidents of a county but which 
has a place of business in the county, 
may be sued in that county, notwith- 
standing another provision of the 
same statute making it unlawful to 
sue any defendant out of the county 
where the latter resides or may be 


found. Watson v. Coon, 247 Ill. 414, 
93 NE 289 (construing Pract. Act 
[1907] §§ 6, 13). 


{c] In Towa.—(1). Where a part- 
nership may be sued in the firm name 
as an entity (see supra § 457; and in- 
fra note 54 [a]), (2) the firm is deemed 
to ‘have a residence in the county or 
counties where it carries on business, 
and may be sued in any such county 
(Ruthven v. Beckwith, 84 lowa 715, 
45 NW 1073, 51 NW 153; Sketchley 
v. Smith, 78 Iowa 542, 43 NW 524; 
Fitzgerald ‘v. Grimmell, 64 Iowa 261, 
20 NW 179), (3) although none of the 
partners resides in such county 
(State v. Kiefer, 183 Iowa 319, 163 
NW 698 [dictum]; Ruthven v. Beck- 
with, supra; Fitzgerald v. Grimmell, 
supra); (4) nor has one of the par te 
ners, Where the partnership alone is 
sued, a right to have the venue 
changed to the county in which he 
resides (Sketchley v. Smith, supra). 

{d] In lLouisiana.—(1) Where a 
commercial partnership is an entity 
and, as long as it exists, the partners 


The jurisdiction of a court 
of equity over proceedings connected with partner- 
ship affairs may incidentally affect property outside 
of the county or state;*® nor will the jurisdiction of 
a court of equity fail because some of the partners 


PARTNERSHIP 


partners 


has not run.*® 
the jurisdiction 


[§§ 468-471 


of limitations as a defense, when interposed by one 
partner in an action brought against him and his 
on a firm obligation, will not inure to the 
benefit of the partners in whose favor the statute 
Concealment by one partner in the 
course of the partnership busjness, such as will pre- 
vent the statute from running in his favor, will pre- 
vent its running in favor of his eopartner.*7 

[§ 471] 9. Parties**—a. Use of Firm Name. 


Although there is authority to the con- 
trary,*® unless otherwise provided by _ stat- 
ute,°®° an action cannot be brought by®! or 
The statute 
may be charged only through the 49. See cases infra this note. 
partnership (see supra § 389; infra. § [a] In Georgia acl) a partnership 


478 note 89), (2) in ordinary proceed- 
ings against a partnership, or affect- 
ing its rights, the suit must be 
brought at the domicile of the part- 
nership (Hayes Mach. Co. v. Eastham, 
147 La. 347, 84 S 898 [construing Code 
Pract \Ci2e Semart. Losi par iAlja), 
or, if it has two or more places of 


business, where the obligation was 
entered into (Hayes Mach. Co. v. 
Eastham, supra). (4) Under earlier 


statutes a firm may be deemed to 

have a residence in the county or 

counties where it carries on business, 
and may be stied in any such coun- 

ty. Marsh v. Marsh. 9 Rob. 45; 

Hobson v. Whittemore, 13 La. 422. 
{e] In Nebraska partners may be 

sued as individuals in the county 

where one of them resides for a tort 
growing out of the partnership busi- 
ness, although this is conducted in 
another county. Wiley v. National 

Surety Co., 103 Nebr. 68, 170 NW 349. 
46. Harrison v.. McCormick, 122 

Cal. 651.155 P 5925 Pish v. Farwell, 

fetes 236, 438 NE 367 [aff 54 Ill. A. 
Siete 
{a] For example, where an action 

is commenced against two of three 
partners, and subsequently an 
amendment is filed making the third 
a party, but, between the commence- 
ment of the action and the filing of 
the amendment, the statute of limita- 
tions becomes a bar to an action 
against the third partner, his dis- 
charge will not affect the liability of 
his copartners. Harrison v. McCor- 
ionuKelia, slparzs (Oreille ayiayils Wysy 12 SCA, 

Limitations of actions in general 
see Limitations of Actions 37 C. 

p 666 
Power cf one partner to interrupt 

running of statute see Limitations of 

Actions § 609. 
see McCoon v. Galbraith, 29 Pa. 
Fraudulent concealment of cause of 

action in general see Limitations of 

Actions §§ 351-866. 

Knowledge of partner of fraud 
comniitted against partnership im- 
puted to copartner see Limitations 
of Actions § 312 text and note 56. 

48. Cross references: 

Action against unincorporated asso- 
ciation by name see Associations §§ 
120, 121. 

Action by and against 
company see Joint 
panies §§ 58, 

Amendment as to name of party see 
infra § 488. 

Defect of parties; objections and 
amendments in general see Parties 
§§ 333-475. 

Description of partnership in writ or 
summons in garnishment see Gar- 
nishment § 296. 

Enforcement of mechanics’ liens by 
par bere nly see Mechanics’ Liens 


joint-stock 
Stock Com- 


Property subject to judgment where 
judgment recovered against part- 
nership see infra § 554. 

Suit by or against firm as entity see 
supra § 457. 

Waiver of defects of parties plaintiff 
in general see Appeal and Error § 
664 et seq. 


132 Ga. A. 419, 123 


may sue in its own name. Western, 
ete, R. pig v. Daltan Marble Works, 
122 Ga. 774, 775, 50 SE 978; Central 
RCo; vs Pickett, $7 Ga. 734, 13 SE 
750;> Hardy” v. Jones, 13 Ga. AS 467; 
19 SE 246. (2): “Che piaintiie, 27 
may be a quasi-artificial per- 
son, such as a partnership.” -West- 
ern, ete., R. Co. v. Dalton Marble 
Works, supra. See also to same effect 
Knox v. Greenfield, 7 Ga. A. 305, 66 
SE 805 (dictum). (3) Where the 
name of plaintiff may import either 
a corporation or a partnership, the pe- 
tition may be amended, so as to show 
that the company is a firm, and com- 
posed of individuals (Smith v. Co- 
lumbia Jewelry Co., 114 Ga. 698. 40 
SE 735), (4) upon demurrer (McKib- 
ben vy. Quther Williams Banking Co., 
SE 726; Bremen 
etc., Works v. Boswell, 22 
Ga. A. 43.4, 96 SEH 182). (5) But 
where plaintiff's mame denotes a 
eee ae an amendment alleging 
thaw. 2 a is a partnership is not 
Fe euaere (Dublin; -etc.,s Ri. Cor ve 
Akerman, 2 Ga. A. 746 59 SE 10), (6) 
although permissible (Dublin, etc., R. 
Co. v. Akerman, supra). (7) Like- 
wise, a petition in the name of “Y. 
S. B. Gray & Son” is prima facie by 
a partnership; and a demurrer be- 
cause of failure to show plaintiff’s 
identity or capacity in which it sues 
will not lie. H. L. Singer Co. v. Gray, 
34 Ga. A. 345,.129° SE 555. 1(8) AQ= 
though the name of a partnership is 
inverted in making a contract, it may 
bring an action in its proper name. 
Centrale Rae Comay, EPickettrisiameoar 
Gee 13 2SHeT5 0: 9) Action against 
firm by firm name authorized by stat- 
ute see infra note 54 [d]. 

50. See statutory proven 
infra text and notes 53-67 

51. U. S.—Irvine v. Graecn! 227 
Fed. 252 (construing Oh. Rev. St. § 
5011); Bruett v. F. C. Austin Drain. 
Excavator Co., 174. Fed. 668 (constru- 
ing Iowa Code [1897] § 83468); Adams 
v. May, 27 Fed. 907; Rhea v. Rawl- 
ings, 20 By iCas, Now 1ijietesseCranch 
CC 256. 

Cal.—Holden v. Mensinger, 175 Cal. 
300, 165 P 950; Gilman y. Cosgrove, 
22 Cal. 356. 


Fdy., 


and 


Del.—Barber vy. Clendaniel, 30 Del. 
it, 202) As84 

Ind. —Polloek v. Dunning, 54 Ind. 
115; .Livingston. v. Harvey, 10 Ind. 
218; Holland v. Butler, 5 Blackf. 255; 
Hughes v. Walker, 4 Blackf. 50; Da- 
vis v. Hubbard, 4 Blackf. 50; Hays 


v. Lanier, 3 Blackf. 322. 
mo Ky.—Cozine v. Kennedy, 6 Ky. Op. 


ie eee v. Canfield, 8 Mich. 
Miss.—McCullar v. Mink, 121 Miss. 
$20; 83) S_ 907; | iewis! vee Cline. Sis 
112; Blackwell v. Reid, 41 Miss. 102. 
Nev.—Mexican Mill v. Yellow Jack- 
peer Min. Co., 4 Nev. = 97 AmD 
oO 
N. J.—Faulkner v. Wwinttaicen, LBSINE 


J. L. 438; Tomlinson v. Burke, 10 N. 
Jie PLO MESUICTUS s aie) CELoy lies meUNi me) eels 
Door McCready v. Vanneman,; 3 N. J. 


L. 435; 


oe Crandall v. Denny, 2 N. J. L. 


Seely v. Schenck, 2 N. J. Li 71. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 471] 


against °° a partnership in the firm name alone, but 


PARTNERSHIP 


the name of each member of the firm must be set out. 


N. Y.—Calumet, etc, Min, Co. v. 
Equitable Trust Co., 186 App. Div. 
328; 174 NYS 317; Baldwin v. Ca- 
flisch, 182 App. Div. 477, 170 NYS 354; 
Crawford vy. Collins, 45 Barb. 269, 30 
HowPr 398; Union Wine Co. v. Green, 
62 Misc. 551, 115 NYS 921; Bentley 
Ve smith, os Cal. 170. 
Nv © —Meath: v. Morgan, 22°7 NueC. 
504, 28 SH 489. 
Okl.—Kale v. Humphrey, 67 Okl. 
GOL. 


Shindler, 


COIR 223. 
Or.—Dunham v. 


256,20 P'326. 
“ SGs Martin «ve kelly, 25) on ©. ke 
as 

Tex.—Glasscock v. Price, 92 Tex. 
271, 47 SW 965; Frank v. Tatum, 87 
Tex. 204, 25 SW 409; Payne v. Liv- 
ingston, (Civ. A.) 253 SW 701; Lawn 
Production. Co..v. “Bailey, (Civ. A.) 


244 SW 283; Crabtree v. Markham 
lumber “Co.,. (Civ. “Ac). 238" Siw 3368; 
Commonwealth Bonding, etc., Ins. Co. 
Vie vbeeks 2 \(Civee Ae), M187 Siw 6 80; 
Western Grocery Co. v. Jata, (Civ. 
A.) 173 SW 518; Style v. Lantrip, 
(Civ. A.) 171 SW 786; Houston, ete., 
Ri. Co. v. Corsicana Fruit Co.,” (Civ. 
A.) 170 SW_ 849; Amarillo Commer- 
eial Co. v. Chicaso, ete; R.:Co., (Civ. 
A.) 140 SW 3:77; Houghton v. Pur- 
year, 10 Tex. Civ. A. 383, 30 SW 583. 

Wash.—yYarbrough v. Pugh, 63 
Wash. 140, 114 P 918, 33 LRANS 351. 

[a] Firm name that of individual. 
—wWhere the firm name is the name 
of an individual and the action is 
brought in that name, it will be 
held to be the suit of the individual. 
Houghton v. Puryear, 10 Tex. Civ. 
A. 383, 30 SW 583. 

[b] Obligation in which firm name 
alone is used.—An action upon an ob- 
ligation to a firm, in which obligation 
the firm name alone is used, is prop- 

“erly brought in the individual names 
of the members of the firm. Craw- 
ford v. Collins, 45 Barb. (N. Y.) 269, 
30 HowPr 398. 

-[e] Mode of objection.—If an ac- 
tion is brought in the firm name in- 
stead of the individual names of the 
partners, the defect may be taken 
advantage of by rule or motion re- 
quiring plaintiffs to set forth their in- 
dividual names. Cozine v. Kennedy, 
6 Ky. Op. 706. 

[d] Waiver.—The rule that a 
partnership may not sue in its own 
name, and must sue in the name of 
the individuals composing it, is for 
the benefit of and may be waived by 
the party sued. Kale v. Humphrey, 
Gran O belt POR nl LOND Sa 2on 


[e] In Alabama (1) the rule of 
the text in general applies. Conn 
v..) Sellers; 198  Ala.. 606, 73 S: 961; 


Long v. Kansas City, etc., R. Co., 170 
Ala. 635, 54 S 62; Johnson y. Gads- 
den First Nat. Bank, 145 Ala. 378, 40 
S 78; Lister v. Vowell, 122 Ala. 264, 
25 S 564; Simmons v. Titche, 102 
Ala. 317, 14 S 786; Lanford v. Patton, 
44 Ala. 584. (2) However, an action 
will lie if brought in the firm name, 
where the names of the individuals 
composing the firm are set out in the 
complaint (BH. EB. Yarbrough Turpen- 
tine Co. v. Taylor, 201 Ala. 434, 78 
S612; Hatcher v. Branch, 141 Ala. 
410, 37 S 690 [dist Simmons v. Titche, 
supra]; Illinois Cent. R. Co. v. Kil- 
gore, 12 Ala. A. 358, 67 S 707 [certio- 
rari den 191 Ala. 671, 67 S 1002]), 
(3) in the caption of the complaint 
(Smith v. Agee, 178 Ala. 627, 59.S 
647, AnnCas1915B 129), (4), in a 
detinue affidavit, summons, and cap- 
tion of the complaint (Foreman v. 
Weil, 98 Ala. 495, 12 S 815), (5) in 
the summons and complaint (Illinois 
Cent. R. Co. v. Avery, 190 Ala. 241, 
67 S 414), (6) or in the summons, 
where summons and complaint are 
served upon defendant at the same 
time (Greer v/ Liipfert-Scales Co., 156 
Ala. 572, 47-S 307). (7) The better 
practice is to’sue in the name of in- 
dividuals as partners, in business un- 
der stated firm name. Cole v. Gay, 


20 Ala. A. 648, 104 S 774. (8) In an 
action by a partnership, commenced 
by attachment,: if the individual 
names of the partners are not stated 


in the writ, bond, or affidavit, the ac- | 


tion is subject to a plea in abatement. 
Sims v. Jacobson, 51 Ala. 186 (9) 
Where plaintiff is described as “J. 
R. Kilgore & Son, a copartnership 
composed of J. R. Kilgore and John 
N. Kilgore,” the suit is by the part- 
nership. Illinois Cent. R. Co. v. Kil- 
gore, 12 Ala. A. 358, 362, .67°S 707 
[certiorari den 191 Ala. 671, 67 S 
1002}. (10) Where plaintiffs are de- 
seribed in the summons as “A. S. 
Johnston, W. D. Nesbitt, and W. D. 
Carr, partners as Johnston, Nesbitt 
& Co.,”’ and the complaint followed 
the summons, the suit is by the plain- 
tiffs as individuals, and not in the 
name of the firm, the words “part- 
ners as J. N. & €o.” being mere de- 
scription. Johnson v. Gadsden First 
Nat. Bank, 145 Ala. 378, 40 S 78. (11) 
Likewise, the addition of the firm 
name to those of the partners does 
not make the action one by the firm, 
since the addition is merely descrip- 
tive of the persons suing. Long v. 
Kansas, etc., R. Co., 170 Ala. 635, 54 
S 62. (12) In equity a bill will lie 
by a partnership, if the names of the 
individuals composing it are set out. 
Planters’, etc., Bank v. Laucheimer, 
102 Ala. 454, 14 S 776. 


{f] In Missouri (1) the rule of 
the text in general applies. Fowler 
v. Williams, 62 Mo. 403; Iroquois 


Mfg. Co. v. Annan-Burg Milling Co., 
179 Mo. A. 87, 161 SW 320; Edmon- 
son v. Lovan Carriage, ete., Co., 149 
Mo. A. 128, 1830 SW 64; Mitchell v. 
Railton, 45 Mo. A. 273; Conrades_v. 
Spink, 38 Mo. A. 309. (2) However, 
where the individual names of the 
members of the firm are set out in 
the caption of a petition to foreclose 
a mortgage, it has been held suffi- 
cient. Orr v. How, 55 Mo. 328. (3) 
In a suit by a firm, the real parties 
in interest, under a statute requiring 
suits to be prosecuted in the name of 
the real party in interest, are the in- 
dividual members; and suit is prop- 
erly brought in their names and not 
in the name of the firm. Edmonson 
v. Lovan Carriage, etc., Co., supra; 
Mitchell v. Railton, supra. 

[g] In Montana (1) Code Civ. 
Proc. § 590. (Rev. ‘Codes, [1921] .°§ 
9089) authorizing persons associated 
in any business, transacting the busi- 
ness under a common name, to be 
sued by such common name, does not 
authorize an action to be brought in 
the partnership name. Doll v. Hen- 
nessy Mercantile Co., 33 Mont. 80, 
81 P 625 (dictum). (2) Under Rev. 
Codes § 6477, requiring every action 
to be prosecuted in the name of the 
real party in interest, an action by 
a partnership is properly brought in 
the names of the individuals com- 
posing it. Wilson v. Yegen, 38 Mont. 

13. 


504, 100 P 
52. U. S.—Irvine v. Church, 227 
Fed. 252 (construing Oh. Rev. St. § 


b01d)>) Bruett v. F.C. Austin Drain. 
Excavator Co., 174 Fed. 668 (constru- 
ing Iowa Code [1897] § 3468); Adams 
v. May, 27 Fed. 907; Rhea v. Rawl- 
ings, 20 EF. Cas. No, 11,737, 3 Cranch 
CACL250% 

Del.—Barber vy. Clendaniel, 30 Del. 


DL 102 An 84. 

Ind.—Pollock v. Dunning, 54 Ind. 
115; Livingston v. Harvey, 10 Ind. 
218; Holland v. Butler, 5 Blackf. 255; 
Hughes v. Walker, 4 Blackf. 50; Da- 
vis v. Hubbard, 4 Blackf. 50; Hays 
v. Lanier, 3 Blackf. 322. 

Ky.—Heavrin v. Lack Malleable 


DLO Conulosmiayn poco LOD SW. 20K 

Pike v. Wathen, 78 SW 137, 25 KyL 

1264; Fox v. Blue Grass Grocery Co., 

61 SW 265, 22 KyL 1695. 

pacie clin remieh v. Canfield, 8 Mich. 
Miss.—McCullar v. Mink, 121 Miss. 

829, 83 S 907; Lewis v. Cline, 5 S 


| 510 


[47 C.J.] 9538 


By statute in certain jurisdictions an action by*? 


112; Blackwell v. Reid, 41 Miss. 102. 
Nev.—Mexican Mill v. Yellow Jack- 
et Silver Min. Co., 4 Nev. 40, 97 AmD 


N. J.—Faulkner v. Whitaker, 15 N. 


J. L. 488; Tomlinson v. Burke, 10 N. 
Ji. 2955) Burns wv Halin 3) Ne pees 
984; McCrady v. Vaneman, 3 N. J. 


D8 10k MCrandalll vs Denny, 3 IN aie 
137; Seely v. Schenck, 2 N. J. L. 75: 

N. Y.—Calumet, ete., Min. Co. v. 
Equitable Trust Co., 186 App. Div. 
328, 174 NYS sl. 

Or.—Dunham v. Shindler, 17 Or. 
256, 20 P 326. 

Pa.—McConnell v. Apollo Sav. 
Bank, 146 Pa. 79, 23,A 347; Hoffman 


vi. Faulk, 5° Pa Dist2'774,-09" Parco: 


72; Brightman. Mfg. Co. v. Taylor, 

3 Pa. Dist: & Co. =292- 

a C.—Martin v. Kelly, 25 S. C. L. 
Be 


Tex.—Glasscock v. Price, 92 Tex. 
271, 47 SW 965; Frank v. Tatum, 87 
Tex. 204, 25 SW 409; Payne v. Liv- 
ingston, (Civ. A.) 253 SW 701; Lawn 
Production Co. v. Bailey, (Civ. A.) 244 
SW 2838; Crabtree v. Markham Lum- 
ber Co., (Civ. A.) 238 SW 368; Com- 
monwealth Bonding, ete., Ins. Co. v. 
Meeks, (Civ. A.) 187 SW 681; West- 
ern Grocery Co. v. Jata, (Civ. A.) 173 
SW 518; Style v. Lantrip, (Civ. A.) 
171 SW 786; Houston, etc., R. Co. v. 
Corsicana Fruit Co., (Civ. A.) 170 SW 
849; Law Reporting Co. v. Texas 
Grain, éte., Coin (Civ.” AG) “163 Sw 


Wash.—Yarbrough  v. Pugh, °- 63 
Wash, 140, 114 P 918, 33 LRANS 351. 

[a] Suit against firm by firm name 
nullity.—(1) In a suit against the “A. 
bank, an incorporation,’ where an 
amendment was allowed striking out 
the words ‘“‘an incorporation” and the 
case stood against the “A. bank’ 
alone with nothing to show the char- 
acter of the association, or the names 
of the parties composing it, if a part- 
nership, there was no defendant. Mc- 
Connell vy. Apollo Sav. Bank, 146 Pa. 
79, 28 A 347. (2) A suit against a 
partnership by its name, in which 
suit the names of the individual part- 
ners are omitted, is a nullity for want 
of a defendant which the law recog- 
nizes aS-a suable entity; for a part- 
nership is suable only in the names of 
the partners. Brightman Mfg. Co. v. 
Taylor, 3 Pa. Dist: & Co. 292. 

[b] In Kansas an action brought 
against a firm by the firm name has 
been held to be merely an irregularity, 
although service was by publication. 
Neiswanger v. Ord, 81 Kan. 63, 105 P 
17, 29 LRANS 287. 

53. See statutory provisions; 
cases infra this note. 

[a]. In Iowa (1) under a statute 
providing that actions may be 
brought by any partnership as such, a 
partnership may sue in the partner- 
ship name. Van Dyk v. Mosterdt, 171 
Iowa 3, 153 NW 206 (construing Code 
[1897]: § 3468). (2) Prior to this 
statute, an_action upon a firm claim, 
it was held, might be maintained in 
the firm name. White v. Saver, 50 
lowa 515; Johnson v. Smith, Morr. 
105, 106. (3) Under an early statute 
permitting a partnership to sue in the 
firm name upon a promissory note, 
bond, bill, or other instrument in 
writing, the court held that suit 
would lie in the firm name in an ac- 
tion for goods sold, Mason C. J. say- 
ing: “No very weighty argument 
against allowing suits to be brought 
in this manner can be drawn from 
any other source, than that of prec- 
edent. The defendant dealt with the 
plaintiffs in their partnership capac- 
ity and under their partnership 
name. He could not therefore be sur- 
prised by the suit being commenced 
by them under that name. <A recovyv- 
ery in the present action would be 
quite as effectual a bar to a subse- 
quent suit for the same demand as 
though the names of the partners had 
been particularly set forth. Former- 


and 
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or against®* a partnership may be brought in the 
In certain jurisdictions such statutory 


firm name. 
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right is limited to actions against partnerships,°®® or 


ly the courts were fastidious in re- 
quiring the names of the partners to 
be particularly set forth and proved, 
and in regarding a failure in this re- 
spect as a fatal defect’at any stage 
of the proceedings. But this strict 
rule has been continually undergoing 
modifications, in order to encourage 
and facilitate the operations of mer- 
cantile traffic. If this could become a 
new question in the states of the 
Union, or even in England, we believe 
the courts would regard mercantile 
partnerships as persons in law capa- 
ble of sustaining or defending suits 
when brought by or against them in 
that capacity. We are now in that 
very situation, and we think it bet- 
ter to lay down such a rule in the 
commencement as will not require 
continual alteration. This rule will 
be to permit the plaintiff to make his 
legal demand for payment under the 
very name by which the credit was 
given.” Johnson vy. Smith, supra. (4) 
Capacity of partnership to sue and be 
sued see supra § 457 text and note 33. 
Nee as entity see supra 


Lb] In England (1) since the ju- 
dicature acts, a partnership may sue 
in the partnership name. Escott v. 
Gray, 47 L. J. C. P. 606. (2) Where 
an action has been begun in the name 
of a firm, and, on the application of 
defendant [under Order XLVIII 4A, 
Rules 1 and 2] a member of the firm 
has given an affidavit stating the 
names and addresses of the persons 
constituting the firm, there can be no 
cross-examination on the affidavit or 
issue tried to determine the persons 
who are members of the firm 
Abrahams v. Dunlop Pneumatic Tyre 
Cor (U0 bed. BSo46. 

[c] In Nova Scotia (1) under Or- 
der XVI rule 14, a firm may sue in 
the firm name even if its members 
are not within the jurisdiction of the 
court for, although by permitting a 
firm the members of which are resi- 
dent out of the jurisdiction to be sued 
in the firm name the court may be 
subjecting foreigners to its jurisdic- 
tion improperly, no such reason ex- 
ists in a case where plaintiffs sue as 
a firm; foreigners coming into the 
courts ought to have the same rights 
as subjects. Nachod v. Stern, 30 N. 
S. 251. (2) Where a partnership sues 
in the firm name upon a cause of ac- 
tion accruing to the firm, the partners 
sue as individuals, as if their names 
were set out. Albion Lumber Co. v. 
Brownell, 3 EastLR 224. 

54. See statutory provisions; 
cases infra this note. 

[a] In Iowa (1) under a statute 
providing that actions may be 
brought against any partnership as 
such, a partnership may be sued in 
the firm name. Van Dyk v. Mosterdt, 
171 Iowa 8, 153 NW 206 (construing 
Code [1897] § 3468). (2) Under pro- 
visions of an early statute a partner- 
ship might be sued in the firm name. 
Hamsmith v. Espy, 13 Iowa 439. 

[b] In New Mexico under a stat- 
ute by which a partnership may sue 
or be sued as such, an action against 
a firm by the firm name is authorized. 
Good v. Red River Valley Co., 12 N. 
M. 245, 78 P 46 (construing Comp. L. 
[1897] § 2943). 

[ec] In England (1) since the judi- 
eature acts, a partnership may be 
sued in the firm name. Escott v. 
GLayas le Cw be) 606: CZ) sow ben 
a firm’s name is used, it is'’only a 
convenient method for denoting those 
persons who compose the firm at the 
time when that name is used, and a 
plaintiff who sues partners in the 
name of their firm in truth sues them 
individually, just as much as if he 
had set out all their names.” Per 
Lindley, L. J., in Western Nat. Bank 
Ve wéeréz, [LS otl 17O. Bs. B04 Ss 145s) 


and 


Order XLVIII A by which persons li- 
able as copartners, carrying on busi- 
ness within the jurisdiction, may be 
sued in the name of the firm, does not 
apply ‘to a partnership which is not 
carrying on business within the ju- 
risdiction. Von Hellfeld v. Rechnitz- 
er, [1914] 1 Ch. 748. 

[d] In Ontario (1) “with the sys- 
tem of registration of co-partner- 
ships, which prevails with us, I must 
say that I fail to see the usefulness 
or convenience in our practice of 
those rules of the Judicature Act 
which relate to suing copartners in 
the firm name. On the contrary, as 
illustrated by the decided cases on 
the subject, they appear to me to be 
equally fruitful of expense, litigation, 
and delay. The occasions must be 
rare in which a plaintiff can have 
any difficulty in suing the individual 
members of the firm in the first in- 
stance.” Per Osler, J. A., nee Wilson v. 
McLay, 10 Ont. Pr. 355, 

55. See statutory pr ions: 
cases infra this note. 

{a] In Alabama (1) under the 
code an action will lie against a part- 
nership by the firm name without 
naming .the individuals composing 
the firm. McCaskey v. Pollock, 82 
Ala. 174, 2 S 674; Sims v. Jacobson, 
51 Ala. 186; Wyman vy. Stewart, 42 
(2) An action against’ a 
partner ship by its firm name, such as 
is authorized by statute, is analo- 
gous to an action against a corpora- 
tion or a stock company; and in au- 
thorizing such suit it was intended 
to permit any action to be brought in 
this mode, for which the partnership 
as such would be liable if sued by 


and 


process designating the individual 
partners. Atlantic Glass Co. v. 
Paulk,: 83 Ala. 404, 3 S 800. (38) Pri- 


or to the statute, a proceeding did 
not lie against a partnership in the 
firm name where the parties compos- 
ing it were not disclosed by the rec- 
ord. Reid v. McLeod, 20 Ala. 576. 
(4) In suits against partnerships, 
although the names of the individuals 
composing the partnership are set 
out in the complaint, judgment can- 
not be rendered against the individu- 
als. E. E. Yarbrough Turpentine Co. 
v. Taylor, 201 Ala. 434, 437, 78 S 812; 
Weinstein v. Citizens’ Bank, 13 Ala. 
A, 552,69 S 972. (5) Judgment 
against individual where suit is 
brought against firm by firm name 
see infra § 548. (Cie Bue in ssaics 
by partners our decisions have set- 
tled the rule, whether logically or 
not, it is now too late to inquire, 
that a description of the plaintiff 
as a firm composed of specified in- 
dividuals is sufficient for the main- 
tenance of the suit [Supra note 51 [el]. 
No doubt the distinction noted is 
based upon the theory of jurisdiction 
of the persons concerned, which is 
met in the first instance only by serv- 
ing process on each individual as a 
defendant; while in the latter in- 
stance it is met by simply naming the 
individuals in the complaint, and 
thereby bringing them before the 
court as such.” E. E. Yarbrough 


Turpentine Co. v. Taylor, supra. (7) 
The statute authorizing an action 
against a partnership by its firm 


name does not apply to proceedings 
in a court of equity. Levystein v. 
Gerson, 147 Ala. 251, 41 S 774; Ope- 
lika v. Daniel, 59 Ala. 211. 

{b] In California, by statute, a 
partnership acting under a fictitious 
name may be sued in that name. Ar- 
tana v. San Jose Scavenger Co., 181 
Cal. 627, 185 P 850; Asbestos Mfg., 
ete., Co. v. Lennig-Rapple Engineer- 
ing Co., 26 Cal. A. 177, 146 P 188; 
John Bollman Co. vy. Bachman, 16 
Cal. AL 589; UTP 690) 122 rss5: 

[ec] In Colorado, by statute, when 
two or more persons associated in 
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to actions by or against partnerships doing business 
within the state,°® or to actions against certain part- 


any business transact such business. 
under a common name, whether it 
comprises the names of such persons 
or not, the associates may be sued 
by such common name. Adamson v. 
Bergen, 15 Colo. A. 396, 62 P 629. 

[d] In Georgia the statute au- 
thorizing partnerships to be ‘sued in 
the firm name applies to suits in 
equity as well as at law. Gillett v- 
Walter, 74.Ga. 291 (construing Code 
[1899] § 3350). 

{e] In Montana, under Rey. Codes 
(1921) § 9089, an action is maintain- 
able either against individuals com- 
prising partnership or against part- 
nership under its* common name. 
Gardiner v. viene Grocery Co., 72 
Mont. 540, 234 P 4 

56. See statutorx provisions; 
cases infra this note. 

[a] In Nebraska (1) by statute a 
partnership for the purpose of carry- 
ing on business, or for the purpose 
of holding property in the state may 
sue and be sued by its usual name. 
Jansen v. Mundt, 20 Nebr. 320, 30 
NW 53 (construing Code § 24). (2) 
If it does not appear on the face of 
the petition that a partnership plain- 
tiff is within the statute authorizing 
partnerships to sue, a demurrer will 
lie on the ground that plaintiff has 
not legal capacity to sue. Church v. 
Callihan, 49 Nebr. 542, 68 NW 932. 
(3) Under Code § 24, an allegation by 
plaintiffs in their petition that they 
have their place of husiness in Ne- 
braska is sufficient to allow them to 
bring an action in the firm name; 
for although there is no allegation 
that the company was formed for the 
purpose of carrying on business in 
the state, this will be presumed 
where it is alleged that the company 
is actually carrying on business in 
the state. Jansen v. Mundt, supra. 
(4) Likewise, under the section re- 
ferred to, where the names of the 
partners in two of three firms suing 
appear in the petition, in which it al- 
so appears that the third firm is or- 
ganized and doing business in Ne- 
braska, the first two, as individuals 
who are copartners, may carry on 
the action together with the third 
firm as an. entity. Chamberlain 
Banking House v. Noyes, 3 Nebr. ° 
(Unoff.) 550, 92 NW175. (5) But an 
action by a partnership, organized 
to do and doing business in another 
state, cannot be maintained in the 
firm name. Weisz v. Davey, 28 Nebr. 
566, 44 NW 470. (6) Although un- 
der the code when a suit is brought 
in a firm name it should be alleged 
that the firm was formed for the pur- 
pose of doing business in the state, 
an objection that a firm cannot sue 
in the firm name will be waived un- 
less made at the proper time. Cady 
v. Smith, 12 Nebr. 628, 12 NW 95. 

[b] In Ohio (1) where the stat- 
ute authorizing suit to be brought in 
the firm name is limited to partner- 
ships doing business or holding prop- 
erty within state, a company suing 
in its firm name must by averments 
bring itself within the statute. Has- 
kinss wa, Aleott, We 5Ohay Sto Ooms) 
Under the statute, an averment of 
compliance with another statute re- 
quiring a partnership to file a certifi- 
cate giving the names, of its members 
is unnecessary. Calvért v. Newberg- 


and 


er, 20 Obs Cirn Ct pe bo. ll COneneic 
Dec. 184. (3) That plaintiffs have 
declared in the firm name, without 


setting out the names of the per- 
sons constituting the company, is not 
objectionable. Abernathy v. Lati- 
more, 19 Oh. 286. (4) The statute 
authorizing suit against a partner- 
ship by its firm name applies to a 
nonresident partnership doing busi- 
ness in the state. Byers v. Schlupe, 
51 Oh. St. 300,, 38° NE) 117,725 “RA 
649. (5) In an early case (1854) it 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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nerships,°’ such as express companies,°® or a part- 
nership the members of which are nonresidents.°® 
In certain jurisdictions such statutory right to sue a 
firm by the firm name is merely a right to a tempo- 
rary expedient in an action against a partnership, 


where the names of the partners 
If, by statute, a 


sue all the partners individually.® 


In the federal courts a state statute is inapplicable 
which authorizes a suit to be brought in the part- 


nership name.°? 


has been held that the statute au- 
thorizing suit against a partnership 
in the firm name will not authorize 
such suit where the surnames of the 
partners all appear in the firm name: 
for the only difficulty which may be 
encountered where only the surnames 
appear is an objection that the first 
names of the defendants are not set 
out, and this may be obviated by 
amendment; the statute offers a con- 
venient remedy only where the 
names of the defendants in no man- 
ner appear, or when there is difficul- 
ty in obtaining service on all the 
partners. Laws v. McCarty, 1 Handy 
191, 12 Oh. Dec. (Reprint) 96. 

[c] In Wyoming, under Comp. St. 
(1910) § 4329, providing that a part- 
nership, formed to carry on business 
or holding property within the state, 
may sue or be sued by the partner- 
ship name, without alleging or prov- 
ing the names of the _ individual 
members thereof, a partnership may 
sue in the partnership name for an 
injury to its leased land. Noble v. 
Hudson, 20 Wyo. 227, 122 P 901. 


57. See statutory provisions; and 
eases infra notes 58, 59. | 
58. See statutory provisions; and 


cases infra this note. 

{a] In Indiana foreign express 
companies may sue or be sued in the 
firm name. Adams Express Co. v. 
State, 161 Ind. 328, 67 NE 1033 (con- 
struing Act March 29,1879 § 3 [Act 


(1879) p 146; Burns Rev. St. [1901] 
§ 33071). 
59. See statutory provisions; and 


case infra this note. 

[a] In Illinois, where by statute, 
if a copartnership, the members of 
which are all ‘‘nonresidents,” has a 
place of business in the county in 
which suit is instituted, it may be 
sued by the usual and ordinary name 
which it has assumed and under 
which it is doing business, ‘“nonresi- 
dents” apply to nonresidents of the 
county in which suit is brought, and 
is not restricted to nonresidents of 
the state. Watson v. Coon, 155 Ill. 
A. 158 [aff 247 Ill. 414, 938 NE 289] 
(construing Hurd Rev. St. [1909] ¢ 
ELOCS 13). f= 

60. See statutory provisions; 
cases infra this note. 

[a] In Connecticut, where by 
statute suit may be brought against 
a. partnership by the firm name, but 
insertion of names of partners in 
process afterward is required, if at 
the time of commencement of suit 
some partners are unknown to plain- 
tiffs, and by due diligence cannot be 
discovered in time to amend within 
statutory period, plaintiffs may 
amend after such _ period. Phelps 
Mfg. Co. v. Enz, 19 Conn. 58. 

[b] In Wisconsin a partnership 
may be sued by its firm name, and 
the names of its members substitut- 
ed when disclosed. Schweppe v. Wel- 
lauer, 75 Wis. 19, 45 NW 17. 

61. Davidson y. Knox, 67 Cal. 143, 
7 P 413; Sawyer v. Armstrong, 23 
Colo. 287, 47 P 391; Peabody v. Ole- 
son, 15 Colo. A. 346, 62 P 234; Hotch- 
kiss v. De Vita, 103 Conn. 436, 130 A 
668; Markham v. Buckingham, 21 
Iowa 494, 89 AmD 590; Hamsmith v. 
Espy, 13 Iowa 439. But see Gordon 
v. Janney, Morr. (Iowa) 182 (where 
it was BBLS OS to declare in 


and 


suit may be brought against a part- 
nershipa in its firm name, the remedy j is smerely eumu- 
lative; it will not deprive plaintiff of the right to 
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are unknown.°®? 


Adding names of partners. 
a firm by the firm name, as authorized by statute, it 
is unnecessary®* and improper®* to name the part- 
ners as codefendants. 

Nature of action. 
against a partnership by its firm name,®°® an action 
against certain named individuals as partners doing 
business under a certain firm name is 
against them as individuals; °° 
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In an action against 
Where an action is authorized 


an action 
an action against 


a certain named firm as a partnership composed of 


certain named persons is an action against the part- 
nership, and not against the individuals.°? 


Waiver and aider by verdict or judgment. In cer- 


the firm name upon a note). 

62. Adams v. May, 27 Fed. 907. 

Conformity of federal and_ state 
practice as to parties generally see 
Federal Courts § 138. 

63. Davidson v. Knox, 67 Cal, 143, 
147, 7 P 413 (construing Code Civ. 
Proc. § 388); Hollister v. Bluthen- 
thal, 9 Ga. A. 176, 70 SE 970. 

“In fact the association designated 
by its common name is the only de- 
fendant.’”” Davidson v. Knox, supra 
(construing Code Civ. Proc. § 388). 
To same effect Hollister v. Bluthen- 
thal, supra. a 

64. Wabi Iron Works v. Patricia 


Syndicate, 54 Ont. L. 640, [1924] 3 
DomLR 363. But see Hollister v. 
Bluthenthal, 9 Ga. A. 176, 70 SE 970 


(holding by way of dictum that to 
do so is not improper). 

[a] Thus, in an action against a 
partnership by the firm name, as an- 
thorized by the rules, it is improper 
to add the individual partners as par- 
ties defendant. Wabi Iron Works v. 
Patricia Syndicate, 54 Ont. L. 640, 
[1924] 3 DomLR 363. 


65. See supra text and note 53 et 
seq. 
66. Ala.—Compton v. Smith, 120 


Ala. 233, 25 S 300. 

Cal.—Feder v. Epstein, 69 Cal. 456, 
10 P 785; \ Davidson’ vo Knox; "67, Cal. 
143, 7 P 413; Billings v. Finn, 55 Cal. 
AT A3 4,202) (P9385 5 Maclay Co.” v- 
Meads, 14 Cal. A. 363, 112 P 195, 113 
P 364. 

Colo.—Peabody v. Oleson, 15 Colo. 
A. 346, 62 P 234. 

Nebr.—Independent Elevators” v. 
Davis, 217 NW 577; Peaks v. Graves, 
25 Nebr. 235, 41 NW 1512 Bastian -v. 
Adams, 5 Nebr. (Unoff.) 32, 97 NW 


231. 
N. M.—Good v. Red River Valley 

Cos; 12 N. M. 245, 78 P 46. 
Utah.—Prows v. Hawley, 271 P 31; 

Se v. Gilmer, 27 Utah 496, 76 P 


si ip Fe Sia v. Potter, 1 Alta. L. 

Man.—Suffield v. Kennedy, 30 Man. 
554, 56° DomLR 275, - [1920] 3 
WestWkly 594. 

[a] For example (1) an action 
against A and B, partners doing busi- 
ness under the style of A and B, up- 
on notes signed by defendants in- 
dividually and not disclosing upon 
their face anything to indicate a 
partnership, is an action against 
them as individuals. Crompton v. 
Smith, 120 Ala. 233, 25 S 300. (2) 
Where defendants are named and de- 
scribed in caption of summons and 
complaint or in caption and body of 
complaint as copartners doing busi- 
ness under a certain firm name, the 
action is against the persons named 
and not against the firm by its firm 
name. Feder v. Epstein, 69 Cal. 456, 
10 P 785; Davidson «vi. Knox, 67 Cal. 
143, 7 P 418; Billings v. Finn, 55 Cal. 
A, 134, 202 P 938; Maclay Co. v. 
Meads, 14 Cal. A. 363, 112 P 195, 113 
P 364. (3) Where a complaint de- 
scribes defendant as partners, doing 
business under a certain firm name, 
the action is against the individual 
partners and not against the firm as 


such by its firm name. Peabody v. 
Oleson; > 15 Colo. A. 1846, 62 P 234. 
(4) An action against “A and B, 


a” 


partners, etc.,” is one against them 


as individuals. Peaks v. Graves, 25 
Nebr. 235, 41 NW 151; Bastian v. 
Adams, 5 Nebr. (Unoff.) 32, 97 NW 
231. (5) Likewise, an action against 
“A. and B., copartners doing business 
ased Gobi Co.,” is not suit against 
partnership as separate entity. in- 
dependent Elevators v. Davis, (Nebr.) 
217 NW 577. (6) An action against 
G, H, and K, under the firm-name of 
G & Co., is an action against the in- 
dividual partners, and not against 
the firm as such. Good v. Red River 
Valley Co., 12 N. M. 245, 78 RP 46. 
(7) Where the only reference to a 
partnership is in the caption of the 
complaint, as follows: “H., se INE 
H., doing business under the part- 
nership name of H., A. & H., defend- 


ants,” the action is against the de- 
fendants individually, and not 
against the partnership; the refer- | 


ence to the partnership is mere de- 
scription. Prows v. Hawley (Utah) 
271 P 31, °32.. (8) Likewise, where 
in addition to a similar reference in 
the caption of the complaint, there 
is an allegation that defendants were 


partners, the action is brought 
against defendants as individuals 
and not as a partnership. . Guthiel v. 


Gilmer, 27 Utah 496, 76 P 628. (9) 
A suit against A E P and J M M, 
“carrying on business under the 
name, style and firm of P. and M.,” is 
a suit against the individuals, the 
words “carrying on business,” etc., 
being mere description. Ransom v. 
Potter, 1 Alta! Li. 247,248). (10) A 
suit against “A., B., and C., carrying 
on business under the firm name and 
style of A. and Co.,” is a suit against 
the partners as individuals, Suffield 
v. Kennedy, 30 Man. 554, 56 DomLR 
275, [1920] 3 WestWkly 594. 

[b] In Georgia (1) a suit against 
named parties, alleged to be doing 
business under a certain style im- 
porting a partnership, is not neces- 
sarily a suit against the partnership 
alone. Zaban v. Coleman, 27 Ga. A. 
376, 108 SEH 555. (2) That a firm is 
not specifically made a party after 
an amendment setting up that the 
members individually sued constitut- 
ed the firm is immaterial where pro- 
cess served on the members shows 
that the suit is against the firm as 
well as against the individual mem- 
bers. Heyman v. Decatur Street 
Bank, 16 Ga. A. 14, 84 SE 483. 

67. Williams v. Hurley, 135 Ala. 
319, 33 S 159; Baldridge v. Eason, 
99 Ala. 51656138 Ss 74; Wyman v. Stew- 
art, 42 Ala. 163; Kilgore v. Shan- 
non, 6 Ala. A. 537, 60 S 520; Doherty 
v. Youngblut, 66 Colo. 594, 185 P 
257; Winters v. Means, 50 Nebr. 209, 
69 NW 753. 

[a] For example (1) an action, 
according to the complaint, against 
pellet ME We, MESH OCS ON Partnership Com- 
posed of J. R. Ke and J. K.,” is an ac- 
tion against the partnership and not 
against the individuals composing 
the partnership. Kilgore v. Shan- 


non, 6 -AlasdA. 5372 "60h 0S 1b202) 262) 
Likewise, an action, in which the 
complaint is against “Williams and 


Brown, a firm composed of Dote M. 
Williams and Morgan L. Brown, De- 
fendants,” is an action against the 
firm, and not against the individu- 
als, ‘the statement of the names of 
the members of the firm [be- 


956. [47 C.J.] 


tain jurisdictions, where a partnership may not sue 
in the firm name, an objection to such suit by a 
partnership, unless properly taken, is waived.®® 
Where a partnership may not sue or be sued in the 
firm name,°° if suit is prosecuted to a verdict in such 
name, in certain jurisdictions Judgment upon such 
In certain jurisdictions 
partnership may not sue in the firm name,’ a judg- 
ment in a suit in such name is valid where the in- 
dividual names of the partners have been inserted 
In other jurisdictions, however, 
where a partnership may not sue in the firm name,7* 
judgment in the firm name is not valid where defend- | may 


verdict is valid.?° 


in the pleading.*? 


ing] mere description of the person- 


nel of the entity which alone is 
sued.’ Williams v. Hurley, 135 Ala. 
SLO Nees ois oat 59s a (3) ‘Where the 


eaption of the complaint reads “E., 
Plaintiff, vs. B., M. & H., a firm com- 
posed of Ww. F. Bane. H and: A: 
F. M., defendants,” and there is 
nothing in the body of the complaint 
to show that the members of the firm 
are sued, the action is against the 
firm and not against the partners. 
Baldridge v. Eason, 99 Ala. 516, 517, 
ho. Se Fay (4) Where, although the 
summons is against E M D and J W 
R, partners, under the name and 
style of “E M D & Co.,” the complaint 
and judgment are both in form 
against E M D & Co., and the ac- 
knowledgment of service of the sum- 
mons and complaint is by EM D & 
Co.; the suit is against the common 
name, H MD & Co. Wyman vy. Stew- 
Arie 4a ALS, L163. (5) An action 
against “A and B Co., consisting of, 
ete.,” is one against the firm. Win- 
ters v. Means, 50 Nebr. 209, 69 NW 
753. (6) The members of a partner- 
ship are not made parties defendant 
by naming the partnership by its 
firm name_in the title of an action 
followed by the words “a partner- 
ship composed of,’ nor by a state- 
ment in the complaint that the part- 
nership named “is now and at all 
time hereinafter mentioned was a co- 
partnership composed of” etc.; the 
proper way to make parties of the 
individual members of a partnership 
is to name them in the title, and then 
at the introductory part of the com- 
plaint state that they are partners 
under the firm name and style of 

. Doherty v. Youngblut, 66 Colo. 
yg OG Shay 1 47/5 

68. See statutory provisions; 
eases infra this note. 

[a] In North Carolina (1) an ob- 
jection to an action in a firm name 
should be taken by demurrer in the 
beginning (Rosenbacher v. Martin, 
TONING Gs P2316, SOUS Me Sb). C2) DUE a. 
demurrer upon such defect will not 
lie where defendant. has answered 
(Rosenbacher v. Martin, supra). | (3) 
In the absence of a proper objection 
by defendant that the copartners are 
not parties, a partnership may main- 
tain an action in the partnership 
name: thus, where defendant does no 
more than deny that plaintiff is a 
corporation, plaintiff may still main- 
tain the action in. the partnership 
name (Daniels v. Roanoke R., etc, 
Gos 58! INStCy 4135) 745 Si 331); (4) 
and where an action is brought in the 
name of a company and there is no 
allegation that plaintiff is a corpora- 
tion or, if a partnership, the names 
of the partners are not given, a de- 
murrer ore tenus to the complaint is 
properly overruled; since an objec- 
tion to the complaint upon the ground 
that plaintiff did not have legal ca- 
pacity to sue is waived, unless taken 
By written answer or demurrer, un- 
der the provisions of Revisal § 478. 
Kochs Co. v. Jackson, 156 N. C. 326, 
12 SH 382. . (5) However, in an action 
in the name of “Cowan, McClung & 


and 


Co.,” a demurrer was overruled as 
frivolous. Cowan v. Baird, 77 N. C. 
201 (distinguishing this case the 


PARTNERSHIP 


where a 


court, in Heath v. Morgan, 117 N. C. 
504, 507, 23 SH 489, said: . “This-ac- 
tion was upon a note and 


while the grounds are not given upon 
which the court rested its judgment, 
it must have been for the reason that 
defendants had contracted with plain- 
tiffs in this name and were estopped 
thereby to deny the partnership’’). 
(6) Under the former system of 
pleading it was held that a writ is 
good where it sets out the full names 
of all the plaintiffs, the firm name 
being mere surplusage; the court 
saying: “Had the writ in this case 
been issued in the. firm same ; 
without-recitin®* the individual names 
of the persons composing the firm, 
the defect would have been fatal; 
for it is well settled that the writ 
must set forth accurately the name 
of each plaintiff and defendant.” 
Palin v. Small, 63 N! C. 484, 485. 

[b] In West Virginia, where. a 
bill is brought in the firm name, and 
process is served upon the defend- 
ants, some of whom answer, but no 
demurrer is filed or no objection made 
because the individual members of 
the firm are not named, there is not 
sufficient ground for the court to dis- 
miss the bill at its own instance. Al- 
derson v. Henderson, 5 W. Va. 182. 

69. See supra text and notes 51, 52. 

70. See cases infra this note. 

[a] In Pennsylvania (1) although 
it is irregular to bring an action for 
or against a company, without nam- 
ing all the parties, yet, after a ver- 
dict, the firm name will be presumed 
to be the real name of a party. Por- 
ter v. Cresson, 10 Serg. & R. 257, 258. 
(2) “From the time of the year-books 

Fi misnomer might be pleaded in 
abatement, when the plaintiff mis- 

names himself, 22 madwe: TLL. helre4, 
and we ought not to be more strict 
than in the days of the year-books. 

But if there was no such com- 


pany as Cresson, Wistar & Co., then 
there could be no person in rerum 
natura to maintain the action; that 


would be in bar, for there could be 
no one to maintain the action by any 
name. Here, there was a company, 
such a one as is described in the bill, 
to whom the defendants bound them- 
selves by the name of trade. This 
eannot be stronger than a _ plaintiff 
misnaming himself, and according to 
the ancient and modern doctrine, it 
is a plea in abatement, where there is 
a mistake in the name or description 
of any existing party having a right 
to sue, and if this can be pleaded in 
abatement, it ought not to be re- 
ceived in bar.” Porter v. Cresson, 
supra. (3) If a suit is brought in 
the firm name it will be presumed, 
after verdict, to be the names of real 
persons, where the contrary does not 
appear (Seitz v. Buffum, 14 Pa. 69; 
Morse v. Chase, 4 Watts 456), (4) 
for the courts will make any reason- 
able presumptions to rid themselves 
of objections, which do not touch 
the merits (Seitz v. Buffum, supra). 
(5) Likewise, it has been held that a 
suit against a partnership in the firm 
name only, without naming the in- 
dividual partners, will support a ver- 
dict. Shelansky v. Weinfeld, 82 Pa. 
Super. 180. (6) In a case originat- 


(§ 471 


ant has defaulted and individual names of the part- 
ners do not appear upon the record.** 

Intervention.” ® 
firm name, 7° an intervening plea filed by a partner- 
ship, without stating the names of the individuals 
composing the firm, is bad.77 

Action for penalty.*® 
civil actions to be brought against a partnership doing 
business in the state by its firm name,’® an action 
will not le against a partnership as such to recover 
a penalty imposed by statute upon certain persons.*° 

Civil law.*} A commercial partnership, in general, 
sue in the firm name alone.*? 


Where a firm may not sue in the 


Under a statute authorizing 


But oe part- 


ing before a justice, the court held 
that “we cannot expect, and must 
not require, an observance of strict 
rules of pleading-wbefore a justice. 
In many cases judgments have been 
held good, when against copartners 
in the firm name, without stating 
the names of the persons composing 
the firm.” McDonald v. Simcox, 98 
Pa. 619, 624. (7) Review of proceed- 
ings before justice of the peace in 
general see Justices of the Peace § 
386 et seq. 

71. Jurisdictions in general where 
partnership may not sue in firm name 
see supra text and notes 51, 52. 

72. See cases infra this note. 

[a] In Missouri (1) if suit is 
prosecuted to final judgment in firm 
name, such fact is no ground for 
sustaining motion in arrest of judg- 
ment where the individual names of 
the partners have been inserted in 
the petition. Fowler v. Williams, 62 
Mo. 403; Conrades vy. Spink, 38 Mo. 
A. 309. (2) Motion in arrest of judg- 
ment because of defect of parties 
in general see Judgments § 158. 

73. Jurisdictions in general where 
partnership may not sue in firm name 
see supra text and notes 51, 52. 

74. See cases infra this note. 

[a] In Alabama (1) a partnershiv 
may not have judgment by default 
where the names of the persons com- 
posing such firm do not appear in 
the record. Simmons vy. Titche, 102 
Aare (a Solel 
60 Ala. 269: Lanford v. Patton, 44 
Ala. 584. (2) Requisites and valid- 
ity of judgment in general see infra 
§§ 547, 558. (3) Waiver of defect by 
trial upon the merits see Appeal and 
Error § 665 text and note 65. 
pare: Generally see Parties §§ 185— 

In actions by pee against partner- 
ship see infra § 4 

76. See supra tue and note 51. 

77. Behan vy. Long, (lex. CiveA:) 
30 SW 380. : 

78. Action for penalty in general 
eure Forfeitures, and Penalties 


79. See supra text and note 56. 

80. Hargo v. Meyers, 4 Oh. Cir. Ct. 
20d, 2 Oh. Cir) Dee. 543. 

Criminal responsibility of partner 
in general see supra § 393. 

81. Compania in general see 12 C. 
J. p 218 et seq. 

Societas in general see Modern 
Civil Law §§.185-198. 

82. Umpierre v. Wener, 
Rico 505. 

[a] In Quebec (1) a trading co- 
partnership may sue in its name. 
Furness v. Vipond, 25. Que. K. B. 
325, 31 DomLR 635; [aff on other 
grounds 54 Can. S. Ci 521, 35 DomLR 
278]. (2) However, it has been held 
that in an action by a commercial 
partnership the individual partners 
should be named in the writ: Browne 
v. Taylor, 28 Que. Super. 462. (3) 
Although certain firms are permitted 
by law to sue in the firm name, the 
real plaintiffs are the members of the 
partnership. Liverpool, ete., Ins. Co. 
v. Macdonald, 4 Que. Pr. 157. (4) 
Partnership as entity under civil 
law see supra § 172. 


10 Porto 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Moore v. Burns, . 


§§ 471-472] 


nership, it has been held, if unregistered, may not 
the members of such unregis- 
tered commercial partnership, however, may sue as 


sue in its name; °° 


individuals upon a firm claim.** 


[§ 472] b. Firms or Partners as Plaintiffs’°— 


In General. 


are proper’? 


an injury to the partnership,®® or 


83. Strachan v. 
pine 295. 

Registration in general as requisite 
for bringing suit see supra § 171. 

84 Strachan v. Emaldi, 22 Phil- 
ippine 295; Ang Seng Quen v. Te Chi- 
co, 12 Philippine 547. 

85. Foreclosure of mortgage to 
partnership see Mortgages § 1561. 

86. See supra § 471. 

87. U. S.—Seymour.v. Western R. 
COn LNG SUS. 820s wie Set G23) 26. Tet 
ed. 103. 

: Hawaii.—Mitchell v. Fay, 1 Hawaii 
ash 

Ill.—Minchrod vy. Ullmann, 163 Ill. 
25, 44 NE 864. 

Mich.—MecDonnell v. Ford, 87 Mich. 
19, 49 NW 545. 

. Y.—Hill v. Packard, 5 Wend. 375. 
oho —Floore v. Burgher, (Gi AS) 
128 SW 1152. 

Eng.—Garrett v. Handley, 4 B. & 
C. 664, 10 ECL 748, 107 Reprint 1208, 
dC. é& Pye483> 12 HC, 28iyalit «Re= 
print 1283; Alexander v. Barker, 2 
Cromp. & J, 133, -149 BReprint 56: 
Sond -v. Pittard,. 3 Me &,W. 857, 150 
Reprint 1182. 

Ont.—Brougham vy. Balfour, 3 U. 
Crew Ee Las . 

[a] Undisclosed partners.—(1) In 
an action upon an agreement with S 
“and such other parties as he may 
associate with him under the name 
of S & Co.,” in which agreement S 
& Co. is repeatedly mentioned and to 
which the signature of S & Co. is af- 
fixed, all who were partners with S 
at the time of execution of the agree- 
ment may sue. Seymour v. Western 
Ee COs, eG Use S205, hws Ctrl 23.9 27. 
de ede 10:33 (2) Where during per- 
formance of a contract bills are ren- 
dered in the firm name, the partners 
may maintain an action as such, al- 
though the name of one does not ap- 
pear in the bills and he is not known 
to be a partner. McDonnell v. Ford, 
87 Mich. 198, 49 NW 545. (3) Where 
an application is made to a member 
of a banking firm for a loan, which 
is advanced out of firm funds, the 
firm may sue for the money lent. 
Alexander v. Barker, 2 Cromp. & J. 

33, 149 Reprint 56. (4) Action by all 
partners upon contract entered into 
with one see infra § 473. 

[b] Although without individual 
interest in the event of the suit, a 
partner is a proper party plaintiff 
in an action upon a firm contract. 
Floore v. Burgher, (Tex. Civ. A.) 128 
SW 1152. 
ies Ala.—Allen v. White, 


Emaldi, 22 Philip- 


Minor 


Ark.—Cannon y. Harmon, 124 Ark. 
344, 187 SW 164; Ingham Lumber Co. 
v. Ingersoll, 98 Ark. 447, 125 SW 139, 
20 AnnCas 1002; Leola Lumber Co. 
Ve Bozacth. 91s Arion 10) 120) Swiel52i 
Coleman v. Fisher, 67 Ark. 27, 53 SW 
671; Matthews v. Paine, 47 Ark. 54, 
14 SW 463 (construing law of Tennes- 


see). 

Ga.—Granger v. Knight, 134 Ga. 
839, 68 SH 648; Frost y. Schackleford, 
57 Ga. 260. 

Ill.—American Cent. R. Co. v. Miles, 
52 Ill. 174. 

Ky.—Snodgrass v. 
LG B58: 

Me.—Bumpps v. Turgeon, 
550, 57 A 883. 

Mass. —Cushing v. 
eee 431; 


Broadwell, 2 
98 Me. 


Marston, 12 
Homer v. Wood, 11 Cush. 


£ 
“ 


Exeept as the partnership may be per- 
mitted to sue in the firm name,®® in an action in 
contract upon a partnership claim all the partners 
and necessary®® parties plaintiff. The 
partners should likewise join in an action in tort for 


PARTNERSHIP 


nership.°?° 


(1) 


in other actions 


Mich.—Kalamazoo Trust Co. 
whe aue 159 Mich. 649, 124 NW 597. 
N. H.—Greeley v. Wyeth, TON ING Et. 


Tuten WV2uLS Wie oie UN aN 
WATE GNISGS) Ses 


IN Wes 
Frumes v. Glaser, 
Vv. Halsey, 16 Johns. 34, 8 AmD 


StL: = linois.@il\ Co, we Block, 129 
OK. 422. 263 0r 650) VEivansiv. Bunle- 
son, 127 Ok. 290, 260 P 748; Elwood 
Oil, ete., Co. v. Gano, 76 Okl. 287, 
185 P 443. 

Pa. se v. Chase, 4 Watts 456; 
Wilson v. Wallace, 8 Serg. & R. 53. 

Tex.—Speake v. Prewitt, 6 Tex. 252; 
Floore v. Burgher, (Civ. A.) 128 SW 
1152: Allen v.. Fleck, 54 Mex: Civ. A. 
507, 118 SW 176, 

Wash.—Dew vy. Pearson, 73 Wash. 
602, 1382 P 412. : 

Wis.—George v. Benjamin, 100 Wis. 


622, 76 NW 619, 69 AmSR 963; Mil- 
ler v. Price, 20 Wis. 117. 
Que.—Browne y. Taylor, 28 Que. 


Super. 462, 7 Que. Pr. “155. 

[a] Names not in firm name.—(1) 
Where partners are not dormant but 
ostensible, although names of one or 
more do not appear in the firm style, 
all must join as plaintiffs. Morse 
v. Chase, 4 Watts (Pa.) 456; Wilson 


v. Wallace, 8 Serg. & R. (Pa.) 53. (2) | 


Dormant partners. as plaintiffs see 
infra 

[b] Without individual interest.— 
Whether they have an interest in the 
event of the suit or not, all partners 
must join in an action for a debt due 
Une firm: Allen v., White, Minor 
(Ala.) 365. 

Joinder of plaintifis in general in 
actions upon contract see Parties §§ 
108-137. 

89. Midland Oil Co. v. Moore, 2 F. 
(2d) 34; Summers v. Heard, 66 Ark. 
Bye xO SATS, Giles TSANG © SHOEI CEE aeons 
Springs BR. Co. vi ‘Tyler, 36 Ark. 200; 
Russell v. Cole, 167 Mass. 6, 44 NE 
1057, 57 AmSR 432; Patten v. Gurney, 
17 Mass. 182, 9 AmD 141; Staley v. 
Bismarck Bank, 48 N. D. 1264, 189 
NW 236. 

90. Fuller v. Nelson, 35 Minn. 213, 
28 NW 511. 

{a] TIllustrations.—(1) Upon, 7a 
debt due to a partnership of four 
where two sue and recover judgment, 
the four partners may maintain an 
action to set aside a fraudulent con- 
veyance by the judgment debtor. 
Fuller v. Nelson, 85 Minn. 213, 28 
NW 511. (2) Where an agreement is 
made with one to pay him a commis- 
sion for selling land, and he then 
forms a partnership, which sells the 
jland, the partners may sue jointly 
for the commission. Welsh vy. Lem- 
ert, 92 Iowa 116, 60 NW 230. 

91. See infra § 475. 

92. See infra §§ 689-691. 

93. U. S.—Crosby v. Hammerling, 
170 Fed. 857; Ambler v. Chouteau, 1 
F. Cas. No. 272 elie OH ls, AS, RAG 
Ciro Osean Danced s 22a: 

Ala.—Hood v. Warren, 205 Ala. 332, 
oi 8. 524; Tallapoosa County Bank 
v. Salmon, 12 Ala.* A. 589, 68 S 542. 

Ga.—Tolar Vi. Funderburke, Ze Grate 
A. 436, 94 SE 592. 
9g Mass: .—Halliday Vv. Doggett, 6 Pick. 

N. Y.—Frumes v. Glaser, 127 NYS 
eae Brainerd vy. Bertram, 5 AbbNCas 

N. C.—Roller v. McKinney, 159 N. 


his own name upon a partnership claim in tort. 
Nor may a partner sue in his own name for the ben- 


[a7 Crd] 9ST 


based upon a cause of action belonging to the part- 


Actions by partners individually. Unless a part- 
ner sues as assignee, where by statute an assignee 
may sue in his own name?! or as surviving part- 
ner,?? a partner may not maintain an Betionl in his 
own name upon a partnership claim in a contrac 
unless the transaction was in the partner’s name; 
nor may he, it has-been held, maintain an action in 


ee 
. 94 


ee 


v.[ C. 319, 74 SH 966. 


Tenn.—McFerrin v. Woods, 3 Bast 
242: 

Eng.—Teed v. Elworthy, 
210, 104 Reprint 581. 

Que.—Marsolais v. Willett, 17 Que. 
Super. 262, 2 Que. Pr. 409. 

[a] Bank deposit.—No action upon 
bank deposit made in name of part- 
nership. Tallapoosa ,County Bank 
v. Salmon, .12 Ala. A.) 589, 68 S 542. 

[b] Warranty.—-(1) No action up- 
on breach in sale to partnershin 
(Hood v. Warren, 205 Ala. 332, 87 S 
524), (2) although after sale plain- 
tiff buys partner’s interest (Hood v. 
Warren, supra). 

[ce] In equity.—No accounting up- 
on partnership contract. Ambler v. 
Chouteau, 1. F..Cas, No.-272) faite h0e 
U.S: 586, 1 SCt 556,427) I ed. i322 

[d] In Porto Rico (1) a partner 
has no legal capacity to recover in his 
own name a debt due the firm of 
which he is a member. Del Pilar v. 
Velez, 19 Porto Rico. 1061. (@) Firm 
as entity where civil law prevails see 
supra § 172, 

Action by partmer for his share of 
firm claim see infra § 474. 

94. See infra § 473. 

95. Poseya vVasKork, “Wl? ikianey 682s, 
212 P 667; Hardesty v. Atchison, etc.., 
R. Co., (Mo. A) 179 SW 725; Martin 
v. Whitney, 74 N. H. 505, 69 A 888; 
Staley v. Bismarck, 48 N. D. 1264, 189 
NW 236. 

[a] Reason for rule.—(1) Without 
assignment to him of his copartner’s 
interest, one partner cannot sue upon 
a partnership claim; for such claim 
would not be prosecuted in the name 
of the real party in interest. Har- 
desty v. Atchison, etc., R. Co., (Mo. 
A.) 179 SW 725. (2) One partner su- 


14 Hast 


ng as assignee of firm see infra § 
ors 
[b] Injury to partner and firm,— 


Where a tort is an injury to a part- 
ner individually, although arising out 
of matters connected with the part- 
nership, in an action as such individ- 
ual the partner cannot recover dam- 
ages for the injury to the partner- 
ship. "Posey jv. Kirk,) 112) Kama 682% 
212 P 667. 

[ec] In Louisiana (1) one member 
of a partnership cannot maintain in 
his own name sequestration proceed- 
ings for property alleged to be that of 
the partnership. Claverie v. Lorenz, 
Tac 60Ga™ (2) VAs panther as an 
individual, has no right to sue for the 
conversion of ‘partnership assets. 
Mev ertend Vv. pConnell, 2220) Was Anne 

{d] In Texas (1) a partner may 
not recover, upon injury to partner- 
ship property, for all damages sus- 
tained, without alleging and proving 
why he should be permitted to recov- 
er in his own name (Traweek v. Pe- 
cos, ete., R. Co., (Civ. A.) 288 SW 843; 
Houghton v. Puryear, 10 Tex. Civ. 
AS 833,50) SW) 588) 5) 102) hie -amialy, 
however, recover to the extent of his 
interest (Traweek v. Pecos, etc, R. 
Co., supra; Amarillo Nat. Bank v. Har- 
rell, (Civ. A.) 159 SW 858; Hough- 
ton v. Puryear, supra). (3) In action 
to recover value of certain stock, etce., 
sold upon false representations, one 
partner in an action for the fraud 
cannot recover without his copartner. 
eee v. Gwaltney, (Civ. A.) 215 SW 


958 [47 C.2.] 


efit of himself and his copartners,®® unless, accord- 
ing to the practice in equity®’? or by statutory pro- 
vision,®® the members of the partnership are so 
numerous that it is impracticable to bring them 
The rule in equity! or under statutes? that, 
when the question is one of common or general in- 
terest, an action may be brought by one or more for 
the benefit of all who have such interest, has been 
held not to apply to an action by one partner in 
behalf of himself and his copartners.* 
belonging to a partner in his own right, he may sue 
Where firm property has been levied upon 
and each partner claims exemption severing the 


yap 


alone.* 


96. Cutler v. Cochran, 13 La. 482; 
Brainerd v. Bertram, 5 AbbNCas (N. 
Y.) 102; George v. Benjamin, 100 
Wis. 622, 76 NW 619, 69.AmSR 963 
(action between partners). 

[a] Large number of members.— 
(1) That a partnership is composed 
of a large number of members, more 
than forty in number, residing in 
different counties, will not justify a 
single partner in bringing an action 
for the benefit of all to recover a debt 
due the partnership under a statute 
providing that when the parties are 
very numerous, and it may. be im- 
practicable to bring them all before 
the court, one or more may sue or 
defend for the benefit of the others. 
Brainerd v. Bertram, 5 AbbNCas (N. 
Y.) 102, 103. (2) Likewise, where the 
partnership consists of thirty. 
George v. Benjamin, 100 Wis. 622, 76 
NW 619, 69 AmSR 963. 

[b] A private arrangement by the 
firm that one of its members shall 
bring an action will not give such 
member the right to sue _ alone. 
George v. Benjamin, 100 Wis. 622, 76 
NW 619, 69 AmSR 963. 

Nominal and use-plaintiffs in gen- 
eral see Parties §§ 48-63. 


97. See Equity § 293. 
98. See Parties § 94 et seq. 
99. Wallworth v. Holt, 4 Myl. & C. 


619, 18 EngCh 619, 41 Reprint 238; 
Taylor v. Salmon, 4 Myl. & C. 134, 
18 EngCh 134, 41 Reprint 53; Lloyd 
ye hoamins, 6 Ves. Jr. 773, 31 Reprint 


1. See Equity §§ 284-296. 
2. See Parties § 92. 


3. eer se v. Benjamin, 100 Wis. 
622, 76 N 619, 69 AmSR 968. 
[a] Reason for rule.—Partners 


have no such common or general in- 
terest in an action or a partnership 
claim as would enable each of them 
to maintain an action in his name, 
but are united in interest. George 
v. Benjamin, 100 Wis. 622, 76 NW 619, 
69 AmSR 9638. 

Galef, 286 


4 U. S.—wWesson v. 
Fed. 621. 

Ala.—Roberts v. Heim, 27 Ala. 678. 

Ill.—Railsback v. Lovejoy, 116 Ill. 
442, 6 NE 504. 

Ind.—Pennville Natural Gas, etce., 
Comy. “Lhomas,, 21 vind." At 1, *51 NE 

Struthers, 


351. 

Iowa.—Pullan v. 201 
Iowa 1179, 207 NW 235. 

Ky.—Weikel v. Clarke, 33 KyL 290, 
109 SW 894; Morrison v. Tate, 1 
Mete. 569. 

La.—Lejeune v. Vaufrey Sugar 
oe €te.7 Co.) W238 ha 871, 49 9S 


Mass.—Rosenberg v. Schraer, 200 
Mass. 218, 86 NE 316; Knowles v. 
Sullivan, 182 Mass. 318, 65 NE 389; 
Trott v. Irish, 1 Allen 481. 

Mich.—Williams v. Green, 201 
Mich. 202, 166 NW 890; Burwitz v. 
Jeffers, 103 Mich. 512, 61 NW 784; 
Tredway v. Antisdel, 86 Mich. 82, 48 
NW 956. 

N. H.—Burnham v. Whittier, 5 N. 
H. 334. 

N. Y.—Eckert v. Leunert, 2 Misc. 
198, 21 NYS 258; Boynton v. Page, 
13 Wend. 425; Gould v. Gould, 6 
Wend. 263 [aff 8 Cow. 168]; Kirby 


PARTNERSHIP 


erty.° 


a sale of such 
Upon a claim 
Defamation. 


xs Cogswell, 1 Cai. 505, Col. & C. Cas. 
320. 

Tex.—Cleveland v. Heidenheimer, 92 
Tex. 108, 46 SW 30; Speake v. Pre- 
witt, 6 Tex. 252. : 

Wash.—Ryder-Gougar Co. v. Gar- 
retson, 53 Wash. 71, 101 P 498, 132 
AmSR 1053. 

Eng.—Sims v. Bond, 5 B. & Ad. 
389, 27 ECL 168, 110 Reprint 834; 
Wilsford v. Wood, 1 Esp. 182, 170 
Reprint 321; Jones v. Robinson, 1 
Exch. 454, 154 Reprint 193; Agacio 
v. Forbes, 14 Moore P. C. 160, 15 Re- 
print 267. n 
. Ont.—Brougham’: Balfour, 3 U. 
Cte OP eT 2: 

Contract.—(1) Where a con- 
is entered into with A who 
afterward, without the consent of 
the defendant, entérs into a part- 
nership with B to carry out the con- 
tract, an action upon such contract 
is properly brought by A without 


joining B. Lejeune v. Vaufrey Sugar’ 


Planting, etc., Co.,.123 La. 871, 49 S 
603; Torian v. Weeks, 46 La. Ann. 
1502, 16 S 405. (2) A partner who 
makes a contract in his own name 
and for ‘his own benefit and later 
transfers one half of it to his copart- 
ner without making it firm property 
may sue upon it alone, for the as- 
signment transfers only an equitable 
title to the half to the copartner and 
the legal title remains in the orig- 
inal contractee. Cleveland v. Heid- 
enheimer, 92 Tex. 108, 46 SW 30 [aff 
(Civ. A.) 44 SW 551]. (3) A cor- 
poration which enters into partner- 
ship with an individual may sue alone 
upon breach of a contract occurring 
prior to the formation of the part- 


nership. Ryder-Gougar Co. v. Gar- 
retson, 53 Wash. 71, 101 P 498, 132 
AmSR 1053. 

{[b] Note.—(1) A partner may 


bring suit in his own name on a note 
payable to the order: of his firm, 
after indorsing it in the firm name to 
himself. Burnham vy. Whittier, 5 N. 
H. 334; Kirby v. -Cogswell;—i2Cai: 
GN. -Y¢) 505, (Col, -&-C: Cas: i320.) 72) 
Right of partner to indorse firm note 
a firm name to himself see supra § 
351. 

{[c] Personal property.—A partner 
may maintain replevin for stock tak- 
en from his possession before title to 
it passed from him to the firm. 
reno v. Page, 13 Wend. (N. Y.) 

[d] Mortgagee.—An action for the 
conversion of goods mortgaged to one 
partner to secure an indebtedness to 
the firm of which ‘he is a member is 
rightly brought in the name of the 
mortgagee alone. Trott v. Irish, 1 
Allen (Mass.) 481. 

[e] Surety.—Where two partners 
were subjected to the payment of a 
third person’s debt, one as surety, 
and the other as heir of a cosurety, 
separate actions are held to be main- 
tainable against» the principal, al- 
though payment was made from firm 
funds. Gould v. Gould, 6 Wend. (N. 
Y.) 263 [aff 8 Cow. 168]. 

{f] A bill to abate a nuisance to 
health may be brought by a partner 
in his own name, although the part- 
nership property may be affected by 


ead 


[§ 472 


joint interest, they may not maintain a joint action 
against the judgment creditor for selling the prop- 
A partner who is a tenant in common with 
his ecopartner may recover possession of the firm real 
estate, as against one who holds it without title.® 
When the record title to partnership land is in the 
names of the partners as tenants in common, a part- 
ner may maintain a bill in his own name to restrain 


land under a judgment rendered 


against one of the partners individually." 

Partners may,® and, it has been 
held, must® maintain a joint action for the firm’s 
damages because of a libel or slander which tends 


the nuisance. Mississippi, etc., R. Co. 
an eae 2 Black (T& S.) 485, 17 L. ed. 

[g] Trustee—AN action upon an 
agreement relatingsto firm property, 
made by a partner. as trustee for the 
firm, must be in the name of the 
partner. Rosenberg v. Schraer, 200 
Mass. 218; 86 NE 316. 

[h] In equity.—Where a partner 
holds the legal title of the partner- 
ship property by specific conveyances 
to himself either from his partners 
or by original deed, he may sue in 
equity to prevent a tort against the 
property without joining his part- 
ners; for, where the right sued upon 
is legal, the holder of the entire legal 
title is the only necessary plaintiff. 
Wesson v. Galef, 286 Fed. 621. 

Transactions in partner’s name for 
firm’s benefit see infra § 473. 

5. Giovanni v. First Nat. Bank, 
51” Alar 176; 

6. Brady v. Kreuger, 8 S. D. 464, 66 
NW 1083, 59 AmSR 771. 

Persons in general by whom action 
in ejectment may be maintained see 
Ejectment § 58. 

7. Harney v. Jerséy City First 
Nat. Bank, 52 N. J. Eq. 697, 29 A 221; 
Romey v. Shearer, 139 Wash. 621, 
247 P 949. 

8. U. S.—Weitershausen v. Croa- 
tion Printing, ete., Co., 151 Fed. 947; 
Beardsley v. Tappan, 2 F. Cas. No. 
1,188a. 

Colo.—Melcher v. Beeler, 48 Colo. 
233, 110 P 181, 139 AmSR 2738. 

Mass.—Gazynski v. Colburn, 11 
Cush. 10 (dictum). 

N. Y.—Taylor v. Church, 1 E. D. 
Smith 279, 10 NYLegObs 87 [rev on 
other grounds 8 N: Y. 452]; Berg- 
strom v. Ridgway-Thayer Co., 
Misc. 95, 103 NYS 1093; Titus v. Fol- 
let, 2 Hill 318. 

Wash.—Wilson v. Sun Pub. Co., 85 


ere 503, 148 P 774, AnnCas1917B . 


Wis.—Ludwig v. Cramer, 53 Wis. 
193, 10 NW 81. 

Eng.—Forster v. Lawson, 3 Bing. 
452, 11 BCL 224, 130 Reprint 587; 
Cooke v. Batchelor, 3 B. & P. 150, 127 
Reprint 83; Le Fanu v. Malcomson, 1 
H. L. Cas. 637, 9 Reprint 910; Rus- 
sell v. Webster, 23 Wkly. Rep. 59. 
PN oie cases v. Campbell, 21 Ont. 

9. Lewis v. Hayes, 177 Cal. 587, 
171 P 293; Kornblum v. Commercial 
Advertiser Assoc., 183 App. Div. 615, 
170 NYS 249 [aff 164 NYS 186]; Col- 
lier v. Postum Cereal Co., 150 App. 
Div. 169, 134 NYS 847 [den reh and 
certification of questions to Ct. of 
App. 149 App. Div. 143, 133 NYS 852]. 

[a] “fhe true rule‘ (1) is that the 
damages to the copartnership must 
be recovered by the partners joint- 
ly, and that damages to the partners 
individually must be recovered by the 
partners separately; otherwise, it 
would be necessary to have a part- 
nership accounting in a libel suit, 
and we can perceive no reason for 
making a distinction, as far as the 
point under consideration is con- 
cerned, between actions for libel and 
those for other torts or even for 
breach of contract.” Collier v. Pos- 


: el 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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: 

4 
to injure the business of the firm, even though the , lect debts due the firm is properly brought by the 
defamatory words are of only one partner.1° But | assignee and remaining partner.’? 
partners cannot, in a joint action, recover damages Action primarily for benefit of creditors. Where 
for defamation of one where the interests of the | a buyer of firm property agrees to pay firm debts as. 
firm are not affected;11 nor may they, in a joint ac- | part of the price, the partner with whom the con- 
tion, recover for their individual damages?” or for | tract is made may join the creditors in a suit for 
the injury to their feelings.t? However, should the | specifie performance; ?° his copartner, although a 
partners, as individuals, seek to recover their in- | proper,?! is not a necessary, party.°” 

: dividual damages in a joint action, such misjoinder Persons not partners. A mere nominal or osten- 
may be waived. Where the language spoken or | sible partner who is not a partner in fact need not 
written concerning partners in their partnership | be made a party plaintiff,?® and it has been held that 
business is actionable per se, either partner may sue | he should not be joined,** although the contrary has 
separately for the injury sustained by him; 15 and | also been held.?° If the action is upon a negotiable 
it has been held that, where defamatory words are | instrument, in which the nominal partner is named 
spoken or written concerning a partnership business, | as a party, it has been held that he must be joined 
each partner may sue separately for the injuries he | as a plaintiff.2° One who is merely entitled to a 
has sustained to his interest.1® share in the profits of a firm, as compensation for ~ 

Assignee of partner. The assignee of an insolvent | his services, need not be made a party plaintiff.°7 
partner cannot, either alone or jointly with the other | It has been held that he cannot be a plaintiff.?§ 
partners, it has been held, bring an action to recover [§ 473] (2) Transactions in Partner’s Name. In 
a debt due the firm; +7 but such insolvent partner | general, a suit upon a transaction in the name of 
may, with the assignee’s assent, join his copartners | one or more individual partners, but for the firm’s 
in maintaining the action.18 However, where a part- | benefit, may be brought either by the partner or 
nership consists of three, two of whom unite in mak- | partners, appearing in the transaction, as sole plain- 
ing an assignment of the assets of the firm for the | tiff or plaintiffs,?® or, under the doctrine of undis- 
benefit of creditors, it is held that an action to col- 
tum Cereal Co., 150 App. Div. 169, ;parties as plaintiffs... in conse- Jowa.—Enix v. Hays, 48 Iowa 86. 
173, 134 NYS 847. (2) “If its busi-.| quence of a purely joint right. . Mass.—Wheelock v. Zevitas, 229 


ness (of the firm of which plaintiff | A partnership is not a legal entity Mass. 167, 118 NE 279; Bishop v. 
was a member) was damaged by any | in itself which under any proper con- | Hall, 9 Gray 430, 432. 


wrongful act of defendant, then, un- | struction of language could be the Mich.—Bjorkquest v. Wagar, 83 
der section 382 of the Code of Civil | subject of slander or libel, although if | Mich. 226, 47 NW 235. 
Procedure, the partners jointly inter-| two or more persons composing a Mo.—Herrick v. Maness, 142 Mo. A. 


ested therein should be joined as] partnership are jointly slandered or | 399, 127 SW 394. 

plaintiffs in an action where recovery | libeled, it is not improper that they N. Y.—Beudel v. Hettrick, 35 N. Y. 
may be had for the whole injury to] should join in one and the same| Super. 405, 45 HowPr 198. 

the copartnership business.” Lewis | suit for damages. To say or to write Eng.—Spurr .v. Cass, L. *R. 5 Q. 
vy. Hayes, 177 Cal. 587, 589, 171 P| of a partnership that it is incompe-| B. 656; Kell v. Nainby, 10 B. & C. 
293. But see infra text and note 16. tent for the business which it pur-| 20, 21 ECL 19, 109 Reprint 358. 

10. Weitershausen v. Croation | ports to transact, substantially and “It is not enough that parties hold 
Printing, ete. Co., 151 Fed. 947;]| necessarily means that the individ- | themselves out or suffer themselves 
Beardsley v. Tappan, 2 F. Cas. No. j uals who compose the partnership are| to be held out as partners; this 
1,188a; Melcher v. Beeler, 48 Colo. | incompetent, and the injury to the| might be sufficient to charge them as 
233, 110 P 181, 139 AmSR 273. individuals is the substantial injury | defendants... but the same proof, 

11. Beardsley v. Tappan, 2 F. Cas.|in the case. It is no more than to} when partnership was set up to pre- 
No. 1,188a; Davis v. Ruff, 25 S. C. L. | say or to write that A and B, who|vent one from recovering, would 
17, 34 AmD 584. happen to be partners, were incompe- | wholly fail of establishing it.’’ Bish- 

fa] No slander of a firm to impute: tent; and assuredly the mere join-| op v. Hall, supra (per Shaw, C. J.). 
want of solvency toa partner. Davis | der of two or more persons in one 24 EFurstman v. Frank, 206 Mich. 
v. Ruff, 25S. C..L..17, 34. AmD 584. libel and slander does not render it | 619, 173 NW 342. 

12. Collier v. Postum Cereal Co., | incumbent on such persons to join _[a] Beason for rule.—A joint ac- 
150 App. Div. 169,134 NYS 847; Korn-]in one suit in order to have -redress | tion cannot be maintained; the nom- 
blum v. Commercial Advertiser As- | for the injury. This we regard as the] inal partner has no interest in the 
soc., 164 NYS 186 [aff 183 App. Div. | plain dictate of reason, and it follows | contract. Furstman v. Frank, 206 


615, 170 NYS 249]. from it that the appellee in the pres- | Mich. 619, 173 NW 342. 
13. Donaghue v. Gaffy, 53 Conn. 43, | ent case was under no necessity to 25. Waite v. Dodge, 34 Vt. 181. 
2 A 397; Wilson v. Sun Pub. Co., 85| join her partner of the firm... with [a] Reason for rule.—The con- 
Wash. 503, 148 P 774, AnnCas1917B | her in the suit, and that in her own] tract is nominally made with the 
442. single suit she might recover for all] ostensible partner as one of the 
14. Vogel v. Bushnell, 203 Mo. A. | the injury done to her by the alleged | firm. Waite v. Dodge, 34 Vt. 181. 
6238, 221 SW 819. libel, if it was a libel, whether that 26. Guidon v. Robson, 2 Campb. 
Waiver of misjoinder of parties | injury resulted to her in connection | 302, 170 Reprint 1163. 
plaintiff in general see Parties §§]| with another person or in any other 27. Grapel v. Hodges, 112 N. Y. 
425-429. way.” Wills v. Jones, 13 App. (D. C.) | 419, 20 NE 542; Lewis v. Greider, 51 


15. Constitution Pub. Co. v. Way, | 482, 492.. But see supra text and|N. Y. 231 [aff 49 Barb. 606]; Beudel 
94 Ga. 120, 21 SE 139; Tobin v. Al-| note 9. v. Hettrick, 35 N. Y¥. Super. 405, 45 
fred M. Best Co., 120 App. Div. 387, 17. Wonson v. Pew, 148 Mass. 299, | HowPr 198; Delise v. Palladino, 16 
105 NYS 294; Rosenwald v. Hammer-|19 NE 522 (construing Pub. St. ec 157 | Mise. 74, 37 NYS 705; Cawthorn v. 


stein, 12 Daly (N. Y.) 377; Noonan] §§ 46, 51). Trickett, 15 C. B. Ni. S. 754, 109 ECL 
v. Orton, 32 Wis. 106; Robinson vy. [a] Reason for rule.—Since de-| 754, 143 Reprint 981. 
Marchant, 7 Q. B. 918, 53 ECL 918, | fendant’s promise was made to plain- 28. Child v. Emerson, 102 Mich. 


115 Reprint 733; Harrison v. Beving- | tiffs jointly, they only, in an action] 38, 60 NW 292. 
ton, 8 C. & P. 708, 34 ECL 975, 173 | at law, may sue upon it. Wonson [a] Thus, an action for slander 


Reprint 683. v. Pew, 148 Mass. 299, 19 NE 522. in relation to a business cannot be 
{a] Thus, where a_ publication Necessary parties plaintiff in gen-| maintained by the husband of the 
libels two persons, so that each would | eral in action upon firm debt see su- | owner, jointly with his wife, although 
have a right of action irrespective | pra text.and note 88. he is entitled to a proportion of the 
of any partnership relation, the fact 18. Wonson v. Pew, 148 Mass. 299, |] profits, where he has no interest in 
that the libel attributes to them a|19 NE 522. the corpus of the business. Child v. 
firm name will not prevent the main- 19. Wilson v. Hampton, 8 Ky. Op. |} Emerson, 102 Mich. 38, 60 NW. 292. 
tenance of separate actions. Con- | 442. 29. U. S—Simpson v. Baker, 2 
stitution Pub. Co. v. Way, 94 Ga. Assignment for the benefit of cred- | Black 581, 17 L. ed. 263; Law v. Cross, 
120, 21 SE 139. itors in general see Assignments for]|1 Black 533, 17 L. ed. 185. 
16. Wills v. Jones, 18 App. (D. C.) | Benefit of Creditors 5 C. J. p 1023 et D. C.—Simmons v. Jaselli, 38 App. 
482; Tobin v. Alfred M. Best Co., 120 | seq. 242. 
App. Div. 387, 105 NYS 294 (dictum). 20. Olson v. Morrison, 29 Mich. Ga.—Council v. Tael, 122 Ga. 61, 49 
[a] A “shadowy and unreal’ dis- |.395. SE 806. : 
tinction.—‘‘There is no partnership in 21. Olson v. Morrison, supra. Ind.—Ewing v. French, 1 Blackf. 
a matter of libel or slander, at 22. Olson v. Morrison, supra. 353. 
least no such partnership as in civil 23. Ill.—Lasher v. Colton, 225 Ill. Ky.—New York Mut. F. Ins. Co. v. 
cases would , require the joinder of | 284, 80 NE 122, 8 AnnCas 367. Hammond, 106 Ky. 386, 50 SW 545, 20 
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closed principal,®° by all the partners.*+ 
been held that, even though the contract was in the 
name of one or several partners, if it was for the 
Where, by statute, 
every action must be prosecuted in the name of the 
real party in interest and all persons having an in- 
terest in the subject of the action and in obtaining 
the relief demanded may be joined as plaintiffs,** 
all the partners may join in an action upon a con- 
tract entered into for the firm’s benefit by one or 
more eee in his or their individual names.*+ 
by statute, a party with whom or in whose 
name a contract is made for the benefit of another 
may sue in his own name without joining with him 
the party for whose benefit the action is prose- 
cuted,** a partner may sue upon a contract entered 
into in his own name without joining his partner as 


partnership, all must sue.*? 


Where, 


KyL 1944. 

Mo.—Hilliker v. Francisco, 65 Mo. 
598; Taylor v. The Robert Campbell, 
20 Mo. 254; Bryant v. Phillips, 189 
Mo. A. 278, 176 SW 294. 

Tex.—Cleveland v. Heidenheimer, 
92 Tex. 108, 46 SW 30; Missouri Pac. 
R. Co. v. Smith, 84 Tex. 348, 19 SW 
509; Wichita Falls American Nat. 
Bank v. Haggerton, (Civ. A.) 250 SW 

; Bankers’ Trust Co. v. Schulze, 
A.) 220 SW 570 [aff (Commn. 
A.) 236 SW 703]; Covington v. Sloan, 
(Civ. A.) 124 SW 690; Gill v. Bickel, 
10. Tex. Civ.. A. 67, 30 SW 919. 

Vt.—Curtis v. Belknap, 21 Vt. poe 

Eng.—Driver v. Burton, Lip Ce: 
O89 OL WC 9895. 17 Reprint 406: 
Lomas v. Bradshaw, SC. BEG 2.0; 67 
ECL 620, 137 Reprint 1034; Clay Vv. 
Southern, 7 Exch. 717, 155 Reprint 
SPST e 

[a] For example (1) where plain- 
tiffs, members of a joint-stock com- 
pany, enter into an agreement in 
their names to supply defendant with 
the company’s goods, they may sue 
for a breach in their own names. 
Clay v. Southern, 7 Exch. 717, 155 Re- 
print 1137. (2) Where a contract is 

made with one of the partners alone, 
or in his own name, and all communi- 
cations regarding it are with him, 
and all payments are made to him, he 
is entitled to sue in his own name; 
the other partners are not parties to 
the contract or necessary parties 
plaintiff by his agreement to share 
with them the profits arising from the 
contract. Simmons v. Jaselli, 38 App. 
CDC) : 

Dormant partner noe plaintifé gen- 
erally see infra § 47 

30. See Agency A 555-562. 

31. Ill.—Havana, ete, R. Co. v. 
Walsh; Sb) Ll) 583 Illinois Cent. R. 
Co. v. Owens, 53 Ill. 391. 

Ind.—Ward vy. Leviston, 7 Blackf. 
466. 

Mich.—Gilbert v. Lichtenberg, 98 
Mich. 417, 57 NW 259. 

Pa.—Schnader v. Schnader, 26 Pa. 
384; Chamberlain v. Hite, 5 Watts 
Sloe 

Wis.—Badger v. Daenieke, 56 Wis. 
678, 14 NW 821. 

Eng.—Skinner v. Stocks, 4 B. & Ald. 
437, (6 HCL) 550; 106) Reprint. 997; 
Cothay v. Fennell, 10 B. @& C. 671, 
21 ECL 284, 109 Reprint 599; Gar- 
rett v. Handley, 4 B. & C. 664, 10 
ECL 748, 107 Reprint 1208, 1 C. & P. 
483, 12) HCl 281, L171 Reprint 1283. 

[a] In Georgia (1) where partner- 
ship goods are sold by one partner, 
a partnership may recover the pur- 
chase price of its goods in its own 
name, although the purchaser did 
not know of the partnership. Hardy 
v. Jones, 13 Ga. A. 457, 79 SH 246. 
(2) Actions by partnership in its 
own name generally see supra § 471. 

{b] In the Philippines.—(1) A 
general partnership may maintain an 
action in its name upon a contract 
for its benefit entered into in his 
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PARTNERSHIP 


But it has , coplaintiff.*® 


Claim. 


or Copartner. 


own name by one of the partners. 
Tuason v. Zamora, 2 Philippine 305. 
(2) Actions in firm name generally 
see supra § ; 

32. Bennett v. Scott, 3 F. Cas. No. 


i323 sonCranchs Cx Cus so we Gace Vv. 
Rollins, 10 Mete. (Mass.) 348; Wil- 
v. Wallace, 8 Serg. & R. (Pa.) 


son 
ae 


fa] ®hus (t)*where four persons 
form a partnership under the name 
Co., and the same per- 
sons and C form another partnership 
under the name of C & Co. and G H 
& Co. enter into an agreement in 
their name, the profits of which are to 
be divided between them and C, in 
an action for the breach of the agree- 
ment maintained by G H & Co, C 
must be joined as a plaintiff. Gage v. 
Rollins, 10 Mete. (Mass.) 348 (Shaw, 
Cc. J., dissenting). (2) If a house, 
consisting of several active partners, 
carry on business in the name of 
one, he cannot, alone, maintain an 
action for goods sold by the house, 
although the contract was made with 
him only. Wilson wv. Wallace, 8 
Delete ooe ea Cbae) goes (3) Where 
goods, the joint property of a part- 
nership, are sold for its benefit, one 
partner alone cannot in the lifetime 
of the other maintain an action upon 
such sale, although the goods may 
have been sold in the former’s name 
and the purchaser at the time was 
ignorant of the partnership. Ben- 
nétt-we Scotts HeCag Now L 32357 
GranchiGaCcy 339: 

33. See statutory provisions. 

34 Firth v. Richter, 49 Cal. <A. 
545, 196 P 277. 

35. See statutory provisions. 

86. Collier Commn. Co. v. Wright, 
165 Ark. 338, 264 SW 942; Flanders 
v. Monroe, 172 lowa 347, 154 NW 586. 

37. U. S.—Vinal v. West Virginia 


OU etewnCo., UO Unesco re 4S Cte4, 
28 L. ed. 124; McAulay v. Moody, 185 
Fed. 144. 

Ala.—Gray Cotton, ete., Co. 


Vn 
Smith, 214 Ala. 606, 108 S 532; Hood 
v. Warren, 205 Ala. 332, 87 S 524, 

Ga '—McDonough Va Carter, 98 Ga. 
703, 25 SE 938. 

Til. —American Cent. R. Co. v. Miles, 
ped ilily ilies 


Md.—Corner v. Gilman, 53 Md. 
364. 
Mass.—Hewes v. Bayley, 20 Pick. 


Mich.—Tomkovich v. Mistevich, 222 
Mich. 425, 192 NW 639; Bigelow v. 
Reynolds, 68 Mich. 344, 36 NW 95. 

Mo.—Anable v. McDonald Land, 
etc, Co., 144 Mo. A. 303, 128 SW 
3 


Que.—Marsolais v. Willett, 17 Que. 
Super. 262, 2 Que. Pr. 409. 

[a] Thus, where an attachment 
was wrongfully levied upon the goods 
of a partnership, of which there are 
three members, two, acting as as- 
signees of the third, cannot recover 
one third of the damages to the part- 


[§§ 473-475 


[§ 474] (3) Actions for Partner’s Share of Firm 
A partner cannot sue alone for his share of 
a firm claim,** unless defendant has incurred a sev- 
eral liability to him.*® 
joint letting of firm property, either partner, as ten- 
ant in common, may, it has been held, maintain a 
separate action for. his proportion of the sum due 
for use and ocecupation.®® 

[§ 475] (4) Partner Suing as Assignee of Firm 
At common law a partner cannot 
maintain an action in his own name upon an assign- 
ment of a firm claim,*® unless defendant has as- 
sented to the transaction.* 
a bill or note payable to his firm has been indorsed, 
may maintain an action upon it in bis own name.*? 
However, in an action upon an assignment, an ob- 


Where there has been no 


But a partner, to whom 


nership; since the cause of action is 
not severable. 'Tomkovich v. Miste- 
vich, 222 Mich. 425, 192 NW 639. 

[b] Agreement by partners.—A 
partner cannot recover in his own 
name what his partners agree is his 


share of a debt due the firm. Amer- 
oe Cent.” R. (Co; vi" Miles; 52) 
Action against fraudulent trans- 


feree of firm property see supra § 461 
text and notes 75-78. 
338. Ala.—Wood  v. 
60 Ala. 500. 
Iowa.—Herriott v. Kersey, 69 Iowa 
111, 28 NW 468. 
Mass. —Austin v. Walsh, 2 Mass. 


Montgomery, 


401. 
Mo.—Kuder v. Rowan, 208 Mo. A. 
80, 237 SW 188. 
N. J.—Blair V0 (SNOVershOr eNae 


iL 853. 

N. Y.—Heatter v. D Pub. OCo., PSi 
App. Div. 888 mem, “N67 NYS 1104 
mem; Bunn v. Morris, 3 Cai. 54. 

W. Va.—Nestor v. Burns, 85 W. Va. 
568, 102 SH2227%. 

[a] For example (1) where part- 
ners divide firm claim and debtor 
agrees to pay plaintiff his share. Aus- 


tin v. Walsh, 2 Mass. 401; Blair v. 
Snover, 10 Nee! iy 153; Nestor v. 
Burns, 85: SWe) Via. e568 l02 > Sino oe 


(2) Debtor promises to pay each 
partner his proportion of debt. Bunn 
Van Morris; ©) 3G ain iGNas ye) ene. (3) 
Lease of firm property provides that 
half the rent be paid to one partner. 
Herriott v. Kersey, 69 Iowa 111, 28 
NW 468. (4) Compensation accord- 
ing to joint contract to be paid sep- 
arately to each partner. Heatter v. 
Day “Pub: .Co,. 181) App, “Div. 3833 
mem, 167 NYS 1104 mem. (5) Half 
of compensation earned by plaintiff’s 
partnership to be paid plaintiff. Ku- 
der v. Rowan, 208 Mo. A. 480, 237 SW 

39. Wood v. Montgomery, 60 Ala. 


40. Mass.—Russell v. Swan, 16 


Mass. 314; Tate v. Citizens Mut. F. 
Ins. \Coiw as (Gray. 79: 

N. H.—Burnham vy. Whittier, 5 N. 
Ee Saae 

N. Y¥-—Kirby v. Cogswell, 1° Gai: 
505, at (eg LOO XOAR Ss BAN 

N. C.—Gaither vy. Caldwell, 21 N. 
Cc. 504 

Pa.—Mosgrove v. Golden, 101 Pa. 
605; Horbach v. Huey, 4 Watts 455. 


Ont.— Brougham v.. Balfour, 3 U. 
OReiCR MEM Ze . 

Action in case of assignments gen- 
erally see Assignments §§ 176— “5.06. 

41. Howell v. Reynolds, 12 Ala. 


L285 Wert GLOOt! Va Datby.,.64 isan amaie 
118; Wood v. Rutland, etc. Mut. F. 
Ins’ Con sl Vit; 5528 

42. Manegold v. Dulan, 30 Wis. 
541; Merrill v. -Guthrie, 1 Pinn. 


(Wis.) 435. 

Parties in general to actions upon 
bills or notes see Bills and Notes &§ 
1081-1121. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 475-477] 


jection upon the ground of nonjoinder of the other 
partners as plaintiffs may be waived.*® 
statute, the assignee of a chose in action may sue 
upon it in his own name,** a partner may sue alone 
as assignee of his firm’s claim,*® or as assignee of 
partner or partners, if more than 
In general no formal assignment is neces- 


the interest of his 
one.*® 
sary.*' 


[§ 476] (5) Dormant Partners as Plaintiffs.*® <A 
dormant partner need not,*® although he may,®°® join 
in an action, brought in behalf of the firm by the 
ostensible partners, against persons who have dealt 
with the latter only. His joinder, however, cannot 
be permitted to affect any defenses which would 
have been available had the suit been brought with- 
Although the contrary has also been 
held,®? it has been held that a dormant partner must 


out thim.>? 


43. Molen v. Orr, 44 Ark. 486. 

44. Statutes permitting action in 
Name of assignee generaily see As- 
signments §§ 193-202. 

45. Gray v. Wells, 118 Cal. 11, 50 
P 23; Pacific Mut.,.L. Ins. Co. v.. Fish- 
er, 109° Cal: 566, 42 P 154:°- Walker 
es eieels 9 Colo. 388, 12 P 423; Coop- 

. Holmes, 195 Iowa 868, 190 NW 
936. 
[a] 


Partner may assign partner- 


» ship claim to himself and sue upon 


Pacific Mut. L. 
109 Cal. 566, 42 


it in his own name. 
dns ‘Co;) iv. Kisher; 
PP V4 

[b] Although action in firm nam- 
(1) is authorized, all the individual 
members may authorize an action by 
one of the partners on a firm debt. 
Cooper v. Holmes, 195 Iowa 868, 190 
NW 936. (2) Action in firm name in 
general see supra § 471. 

{c] Failure to file certificate.—(1) 
Although, by statute, persons doing 
business under a fictitious name can- 
not maintain an action upon a con- 
tract made in the firm name until a 
certificate of partnership has been 
filed, their assignee, although a mem- 
ber of the firm, may sue upon such 
claim. ‘Gray vl Wells, 118 Cal. 11; 
50 P 23. (2) Failure to file certificate 
as affecting right to sue see supra 
§ 159 et seq. 

46. Baxter v. Hart, 104 Cal. 344, 
Boyce v. Gordon, 11 Cal. A 
Swails v. Coverdill, 
Mansfield v. New York 
RICo7 102" Ne VY. '205, 6 
é Farwell v. Davis, 66 Barb. 
(N. Y.) 738. See MacFadyean v. Wat- 
ling Mfg. Co., 244 Ill. A. 224; Navi- 
gato v. Melone, 198 Ill. A. 249. 

[a] Thus where A and B jointly 

enter into a contract with C, and 
then A and B stipulate between them- 
selves that A should receive the ben- 
efit of the contract, A is the real party 
in interest and the only proper party 
plaintiff. Baxter v. Hart, 104 Cal. 
344, 37 P 941. 
' [b] Failure to file certificate.—(1) 
Although a firm cannot sue because 
of failure to file its articles of co- 
partnership, as required by the code, 
a partner may sue, as assignee of his 
sole partner’s interest in the claim. 
Boyee vi Gordon; 11 Cal... A. 771; 106 
P 264. (2) Necessity for filing arti- 
eles of copartnership before suit see 
supra § 159. (3) Right of assignee of 
claim to sue, although no certificate 
filed see supra § 161. 

47. Wardesty v. Atchison, etc., R. 
€o:, (Mo: A.) 179 SW 7253. Levins -v. 
Stark, 57 Or. 189, 110 P 980 

[a] Any action showing an intent 
to transfer ‘his partner’s interest to 
the suing partner is sufficient. Hard- 
esty v. Atchison, etc., R. Co., (Mo. A:.) 
179 SW 725. 

[b] No assignment by partner’s 
statement that his copartner should 
take a firm claim and take care of it, 


as the partner was going away. 
Reving® vy. Stark, 57 Or:7189, 110-P 
980. ‘ 

[47 C. J.—61] 


Zz 
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Where, by 


partner.°® 


answer.>? 


Mode and sufficiency of assign- 
ments in general see Assignments §§ 
61-102. 

48. Dormant or secret partners in 
general see supra §§ 384-387. 

49. Ala——St. ‘Marys’. Bank, v.' St. 
John, 25 Ala. 566; Shropshire v. 
Shepperd, 3 Ala. 733. 

Ind.—Goble v. Gale, 7 Blackf. 218, 
41 AmD 219. 

La. 9 La. Ann. 
70. 


Md.—Mitchell v. Dall, 2 Harr. & G. 
aN), 

Mass.—Wood v. O’Kelley, 8 Cush. 
406%> Lord v. Baldwin; 6 “Pick. 348: 
Johnson v. Ames, 6 Pick. 330. 

N. Y.—Howe -ve Savory, bl) N.Y: 
631, 49 Barb. 403; Clark v. Miller, 4 


Wend. 628; Hawley v. Cramer, 4 
Coweta Clarkson v. Carter, 3 Cow. 
84 


Nee. ——Wilkes vi'Clark, 120Ne"C.178: 
Pa.—Morse v. Chase, 4 Watts 456. 
Tex.—Speake v. Prewitt, 6 Tex. 
252; Boehm v. Calisch, 3 SW 293; 
American Nat. Bank v. Haggerton, 
(Civ. A.) 250 SW 279; Keesey v. Old, 


3 Tex. Civ. A. 1, 21 SW 693. 
Vt.—Waite v. Dodge, 34 Vt. 181; 
Morton v. Webb, 7 Vt. 123; Hilliker 


v. Loop, 5 Vt. 116, 26 AmD 286. 
Eng.—Kell v. Nainby, 10 B. & C. 20, 
21 ECL 19, 109 Reprint 599; Leveck 
v. Shaftoe, 2 Hsp. 468, 170 Reprint 
422; Mawman v. Gillett, 2 Taunt. 325 
note, 127 "Reprint 1103; Lloyd. v- 
Archbowle, 2 Taunt. 324, 127 Reprint 


1102 
Ont.—Briggs v. Bower, 5 U. C. Q. 
BYO WS 2or2: 


Action upon transaction in part- 
ner’s name generally see supra § 473. 


50. Ala.—Desha v. Holland, 12 
Ala. 513, 46 AmD 261. 
Mass.—Wright v. Herrick, 125 


Mass. 154; 
Piek, 3.9) 
Pa.—Rogers v. Kichline, 36 Pa. 293. 


Robinson v. Mansfield, 13 


Tex.—Garrett v. Muller, 37 Tex. 
589. 
Vti—Hilliker -v. Toop, .5 .Vt! 116; 


26 AmD 286. But see Boardman v. 
Keeler, 2 Vt. 65, 67 (holding, by way 
of dictum, that suit in names of both 


ostensible and dormant partners 
would not lie since, quoting Lord 
Mansfield, ‘a person, with whom you 


have had no privity of communica- 
tion in your contract, shall not sue 
you’’) 

Eng.—Cothway v. Fennell, 10 B. & 
C671; 22 ECL 284, 109 Reprint’ 599. 
But see Mawman v. Gillett, 2 Taunt. 
325 note, 127 Reprint 1103 (dictum 
by Mansfield, C. J., that dormant 
partner cannot join ostensible part- 
ner in suit since a debt of acting 
partner to defendant could not in 
such case be set off). 

Suit by all partners where transac- 
tion in name of one see supra § 473. 

51. Ind.—Ward y. Leviston, 7 
Blackf. 466. 

Mass.—Emerson v. Baylies, 19 Pick. 
55; Lord v. Baldwin, 6 Pick. 348. 

Olhh.— Beach v. Hayward, 10 Oh. 455. 


[§ 477] (6) Objections. 
rules as to the manner of presenting the objection 
of a nonjoinder of necessary parties plaintiff gen- 
erally,°® the nonjoinder of a partner as plaintiff in 
an action on contract may, in particular jurisdic- 
tions, be urged under a plea in abatement,°* or a 
general issue of nonassumpsit®*® or by demurrer or 
In an action by a partnership upon a bill, 
nonjoinder of a partner cannot be set up on the plea 
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be joined if defendant had knowledge that he was a 
partner in the transaction on which the suit is 
brought.°? Under statutes permitting actions by the 
trustee of an express trust without joinder of the 
beneficiary,°* an ostensible partner is such trustee 
of an express trust and may sue upon a partnership 
claim without joining as party plaintiff a dormant 


In accordance with the 


Vt.—Bryant v. Clifford, 27 Vt. 664; 
Lapham v. Green, 9 Vt. 407; Hilliker 
v. Loop, 5 Vt. 116, 26 AmD 286. 


Va.—Rose v. Murchie, 2 Call. (6 
Va.) 409. 
Eng.—Stacey v. Decy, 2 Esp. 469 


note, 170 Reprint 422, 7 72. Re e361; 
note, 101 Reprint 1021. 

52. Monroe v. Hzzell, 11 Ala. 603, 
606 dis Sopeper Collin. C.. sale Grke 
however both the dormant and os- 
tensible partners make themselves 


known, and become actors in making 
a contract, then they both become os- 
tensible in respect to the party con- 
tracted with, and with no propriety 
of language can it be said that either 


of them, in such case, is a secret 

partner’’). 

acca Bird v. Fake, 1 Pinn. (Wis.) 
fal Thus defendant must know 


that the dormant partner is a part- 
ner in the transaction litigated in or- 
der to make an exception to the gen- 
eral rule that a dormant partner need 
not be joined as party plaintiff; it 
is not enough that defendant knows 
that the dormant partner is a part- 


ner, Bird v. Fake, 1 Pinn. (Wis.) 
54. See Parties § 72. 
55. Meinhardt v. Excelsior Brew- 


ing Co., 98 App. Div. 308, 90 NYS 642; 


Platt. ve) Dron. bixchy (Banks 83! Wiss 
358, 58 NW 737%.” Contra Secor =v 
Keller, 11 N. Y. Super. 416. 

[a] “This case [Secor v. Keller, 


11 N. Y. Super. 415, 416] has not been 
cited as an authority in later cases, 
and its soundness has been ques- 
tioned by text writers. It . 

is not in harmony with the weight of 


authority.” Meinhardt v. }xcelsior 
Brewing Co., 98 App. Div. 308, 311, 90 
NYS 642. 


Action in name of trustee of ex- 
press trust see Parties § 72. 

56. See Parties §§ 369-389. 

57. De Wit v. Lander, 72 Wis. 120, 
39 NW 349. See also Garner v. Tiff- 
any, Minor (Ala.) 167 (where T & W, 
the plaintiffs, having declared as 
partners trading under the firm name 
of T W and Co., upon a note to the 
order of T W and Co., to which de- 
fendant demurred for nonjoinder of 
party plaintiff, the court in holding 
the demurrer properly overruled in 
that the words ‘and Co.” do not nec- 
essarily imply that there were other 
partners added, by way of dictum, 
that if there were, defendant shoutd 
plead this in abatement). 

58. Ala.—Tallapoosa County ‘Bank 
v. Salmon, 12 Ala. A. 589, 68 S 542. 

Ill.—Lasher v. Colton, 225 Ill. 234, 
80 NE 122, 8 AnnCas 3867. 

Ky.—Snodgrass v. Broadwell, 2 
itt soe. 

N. Y¥.—Dob v. Halsey, 16 Johns. 34, 
8 AmD 298. 

Pa.—Morse v. Chase, 4 Watts 456. 

Mode of objection to nonjoinder of 
party plaintiff in general in action 
upon contract see Parties §§ 370-380. 

59. Merritt v. Walsh, 32 N. Y. 685. 


962 [47 C.J.] 
of non est factum.®® It has been held that the issue 
of nonjoinder will not be raised by a general denial.** 
An objection upon the ground of nonjoinder of a 
partner as plaintiff in an action in tort in general 
can be taken only by a plea in abatement.°? Such 
plea must be timely.°* Defendant in such action 
cannot demur, although it appears upon the pleadings 
that there is a partner who ought to be joined.°* 
By statute in certain jurisdictions an objection be- 
cause of nonjoinder of a partner as plaintiff in an 
action in tort 1s waived bv failure to take advan- 
tage of it by demurrer or answer.°® Under statutes 
providing that an objection because of nonjoinder 
shall be deemed to be waived if not taken by demur- 
rer or answer,®® a motion for a nonsuit on the ground 
of nonjoinder, if thus waived, will not le.¢? How- 
ever, where an action, by statute, must be prose- 
cuted by the real parties in interest,°* a nonjoinder 
of a partner as a plaintiff, where first appearing in 
plaintiff’s evidence, may be objected to by demurrer 
to the evidence®® or upon motion to dismiss.7° And 
where a statutory provision declares that, if the ob- 
jections to a petition do not appear upon its face, 
they must be made by answer, and if not so made 
will be deemed waived, excepting objections to the~ 

[a] Mode.—(1) Where the objec- { Okl. 


tion appears upon the face of the os 
complaint, it should be taken by de- 72. 


murrer. Merritt v. Walsh, 32 N. Y.| lebridge, 62 Kan. 506, 64 P 58. 
685. (2) Where it does not appear 73. James v. Doss, 

upon the face of the complaint, it | 184 SW 623. 

must be taken by answer. Frazier v. 74. James v. Doss, supra. 
Gibson, 15 Hun (N.. Y.)-3%. -(3) De- 75. 


fect of parties must appear from pe- 
tition to be ground for demurrer. 


Morrison v. Tate, 1 Metc. (Ky.) 569. 
60. Porter v. Cresson, 10 Serge. & 
RoAGPas) 25s 559: 
Non est factum as plea of general ach See supra § 389. 


aad in general see Debt, Action of § 


61. Jenkins v. Kay, (Mo. A.) 224/13 F. Cas. No. 
SW 1028. Norwood v. Sutton, 
62: * Carlisle v. McAlester, 3 Ind.T. | 10,365,:1 Cranch (Cy €.9327-. 


ace 53 SW 531; Gibson v. Stevens, 
N: -H. 352 (dictum); Zabriskie v. 


367, 28 P 260. 
smith, 13 N. Y. 322, 64 AmD 561; 
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122, 263 P 650. ‘ 
See statutory provisions. 
Atchison, etc., R. 


Statutes authorizing suit in 
firm name see supra § 471. 

Statutory action against individual 
member of partnership upon judg- 
ment against partnership see infra § 


U. S.—Barry v. Foyles, 1 Pet. 


Sl wi anise Gi 157; Johnson v. Byrd, 


7,376, Hempst. 


Cal.—Butler v. Delafield, 1 Cal. A. 
Fla. PPeNon eke v. Amold, 36 Fla. 446, 


[§§ 477-478 
jurisdiction of the court and the sufficiency of the 
facts stated to constitute a cause of action,’* if the 
fact of partnership does not appear in a petition by 
a partner and defendant is ignorant of the partner- 
ship until disclosed upon the trial, he may then raise 
the objection of nonjoinder without amendment of 
his answer upon demurrer to plaintiff’s evidence.‘ 

Where an action is brought by plaintiffs as indi- 
viduals, a plea in abatement does not lie upon the 
ground that plaintiffs compose a partnership,‘* 
since, if the subject of the action is not the property 
of the individuals suing Dut that of a partnership, 
the defense is a matter of evidence to be produced 
at the trial.*+# 

[§ 478] c..Firms or Partners as Defendants‘’— 
(1) At Law—(a) Actions upon Contract. Sinee, at 
common law, the lability of partners upon a firm 
obligation is generally held to be joint,7® in an ac- 
tion upon such an obligation all the ostensible mem- 
bers of the partnership are in general necessary par- 
ties defendant.** In jurisdictions where the lability 
of partners upon firm obligations is held to be joint 
and several,’® a firm obligee may sue any partner 
without joining the others. 79 . In certain jurisdictions, 
‘ by statute, a plaintiff may sue any or all hable upon 

2 See also Ray v. Gettas, 8 OntWN 
318 (where, in action against de- 
fendant as partner by. estoppel, it 
was said that action is probably de- 
fective for want of parties since 
original obligor is not joined). : 

{a] Partner unknown.—(1) A per- 
son dealing with a firm must join all 
the partners, although at the time 
of such transaction he knows only 
one, unless such partner represents 
himself to be the only person com- 
posing the firm. Bonfield v. Smith, 
12 M. & W. 405, 152 Reprint 1254. 


(2) Transactions in partner’s name 
see infra § 482. 

{b] Under statute, providing that 
the court may determine any contro- 
versy between the parties before it 
when it can be done without preju- 
dice to the rights of others, action 
against one partner on partnership 


Co. v. Huck- 


(Pex. Civ. A.) 


434; 
18 F. Cas. No. 


nat v. Bogue, 20 Pa. 228, 57 AmD 
7 

[a] Diminution of damages.—The 
“question then arises, whether the 
defendant was entitled to give in evi- 
dence the nonjoinder in diminution 
of damages. . Where the de- 
fendant permits one or more of sev- 
eral joint tenants [the court has held 
partners to be joint tenants of the 
partnership effects] to sue alone in 
an action of tort, by not pleading the 
joint tenancy in abatement 
the recovery should be for the dam- 
ages sustained by all the joint ten- 
ants.’ Zabriskie v. Smith, 13 N. F 
322, 337, 64 AmD 551 (per Denio, dkie 

63. Houghton v. Puryear, (Tex. 
Gives. peta Swe 371: 

[a] Thus a plea in abatement be- 
cause of nonjoinder of a partner in an 
action for damages will not lie if 
filed after trial, appeal, and reversal 
and when it is too late, because of the 
statute of limitations, for the other 
partner to be joined. Houghton v. 
Puryear, (Tex. Civ. A.) 41 SW 3871. 

Time to plead defect of parties in 
general see Parties §§ 381-386. 

64. Carlisle v. McAlester, 3 Ind. T. 
164, 53 SW 531. 


65. See statutory provisions; and 
Summers v. Heard, 66 Ark. 550, 50 
Sw 78, 51 SW 1057; Williams v. 
Southern, Pac). Ri ‘Co. 110,,Cal, 447, 
42 P 974. 

66. See Parties § 381. 


67. Williams v. Southern Pac. R. 
Co., 110 Cal. 457, 42 P 974. 


68. See Parties §§ 69-71. 
69. Stinchcomb y. Patteson, 66 
ORI 80) 167-2 69. 


70. Illinois Oil Co. v. Block, 129 


18°87 

ti convene v. Sidwell, 173 Ill. 
493, 50 NE 1003 [aff 73 Ill. A. 491]; 
Page v. Brant, 18 Ill. 37. See Smith 
v. Norris, 202 Ill. A. 416. 

Ky.—Fox v. Blue Grass Grocery 
Co.,°61,SW 265, 22 KyL 1695. 

Minn.—Whittaker v. Collins, 34 
Minn. 299, 25 NW 632, 57 AmR 55. 

Nebr.—Bowen v. Crow, 16 Nebr. 
556, 20 NW 850. 

N. Y.—Isham v. Phelps, 54 N. Y. 
673 mem; Sparks v. Fogarty, 93 App. 
Div. 472, 87 NYS 648; Bridge v. Pay- 
son, 7 N.Y. Super. 210; Barber. v. 
Davidson, 62 Mise. 552, 115 NYS 819 
[aff 134 App. Div. 962 mem, 119 NYS 
1118 mem]; Hand v. Rogers, 16 Misc. 
Idk. INNISS.CDNy= 2) UN ViClV.PTrocma54 
faffé 14 Misc... 248, 35 NYS 712]; 
Holmes vy. Daniels, 86 NYS 19; Rob- 
eursnn v. Smith, 18 Johns. 459, 9 AmD 
3 Chay Pazell v. Belcher, 31 Oh. St. 
72. 

Okl.—Spangenberg v. Galena Perfo- 
rating Co, 92 OKWE 185.) 213) Pies04s 
Taby v. McMurray, 30 Okl. 602, 120 
P 664; Cox v. Gille Hardware, etc., 
Co., 8 Okl. 4838, 58 P 645. 

PY Sel tes wht v. McGinn, 3 Watts 

R. I.—Nathanson v. Spitz, 19 R. I. 
70, 31 A 690. 


Vt.—Lewis v. Crane, 78 Vt. 216, 
62 A 60. 
Iing.—Coppard v. Page, Forr. 1, 


145 Reprint 1094; Bonfield v. Smith, 
12 M. & W. 405, 152 Reprint 1254; 
Pierson v. Robinson, 3 Swanst. 158, 
36 Reprint 807. 

Que.—Brasserie de Beauport v. 
Dinan, 14 Que. Super. 284. 


contract cannot be decided without 
prejudice to the rights of his age 
nens:. Bridges. pe ayson, (ane 

Super. 210 (construing Code § i225. 

Joinder of defendants on a joint 
obligation in general at common law 
see Parties § 169. 

78. See supra § 3889. 

79.. Harris jv. Welch,-.87 Wi Va 
154, 104 SE 277. 

[a] In Texas (1) where the liabil- 
ity of partners upon a partnership ob- 
ligation has been held to be joint as to 
all the partners and several as to each 
(see supra § 389 text and note 24), 
(2) a firm creditor may sue any part- 
ner without joining the others (Fowl- 
er Commn. Co. v. Land, (Commn. <A.) 
248 SW 314 [rev (Civ. A.) 234 SW 
709]; Parker Motor Co. v. Hamilton, 
(CIiVi AD Eo FS Wis C202 4216 fe Alan Vv. 
Texas Publication House, (Civ. A.) 
bye SWe “G2. 23.6% Hutson v. Clark, 
(Civ. A.) 3 SW (2a) 484; Owensboro 
Nat. Deposit Bank vy. Montgomery, 
(Civ. A.) 269 SW 849; McDaniel v. 
Turner, (Civ. A.) 269 Sw 496; J.oRs 
High Hardware Co. tvs (Garlitz, COive 
A.) 265 SW 1059; Webb v. Gregory, 
49) Mex iGiv.) As 282, 108 SW 478; 
Hoxie v. Farmers’,*etc., Nat. Bank, 
20/- "Tex. iCive HAG 62, 49 SW 6375 
Jameson v. Smith, 19 Tex. Civ. Al 
90, 46 SW 864). (3) However, all 
the partners are proper parties de- 
fendant. Parker Motor Co. v. Hamil- 
ton, (Civ. A.) 9 SW (2d) 426; Hos- 
kins v. Velasco Nat. Bank, 48 Tex. 
Civ. A. 246, 107 SW 598. (4) In or- 
der to subject firm assets to the pay- 
ment of firm debts all the partners 
are necessary. parties defendant. 
Glasscock vy. Price 


’ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


92 Tex 271), ae 


a - 


5a 


a partnership obligation.®° 


ship.*? 


without joining its co-contractor.*+ 
Implied contracts. 


ants.°° Likewise, in 
ment to a firm, it has 
need not be joined.** 


SW 965; Frank v. Tatum, 87 Tex. 
204, 25 SW 409; Duncan v. Smith 
Bros. Grain Co., (Commn. A.) 260 


SW 1027; Burton v. Roff, (Civ. A.) 
292 SW 159; Feldman v. Seay, (Civ. 
A.) 291 SW 3850; Lewis v. Tyler 
diovel "Cos :CCiv. AL) S25) “Siw 704; 
Lawn Production Co. v. Bailey, (Civ. 
A.) 244 SW 283; Witchita County 
Lumber Co. v. Maer, (Civ. A.) 2385. 
Sw 990; American Express Co. v. 
North Ft. Worth Undertaking Co., 
(Civ. A.) 179 SW 908; Atkinson v. 
McClellan, (Civ. A.) 127 SW 896. (5) 
Property bound by judgment in ac- 
tions against firms or partners see 
infra § 554. (6) In an action to fore- 
close a lien upon partnership proper- 
ty, a son under fourteen years, 
claimed to be partner of defendant 
carrying on business under assumed 
name, is not a necessary party. 
Weimhold y. Hyde, (Civ. A.) 294 SW 
899. (7) Although individually liable 
upon a firm obligation, it seems that 
a partner may have the right to have 
his copartners brought into the suit 


as parties defendant. Fowler 
Commn. Co. v. Land, (Commn. A.) 
248 SW 314; Goodman v. Republic 


Inv. Co., (Civ. A.) 215 SW 466; Sell- 
ers v. Puckett, (Civ. A.) 180 SW 639; 
Jameson v. Smith, 19 Tex. Civ. A. 
90, 46 SW 864. (8) If a partner has 
such right, it is incumbent upon him 
to plead such facts as would give 
notice of this to the court, and by 
proper and timely request have his 
copartners brought into the _ suit. 
Fowler Commn. Co. v. Land, supra. 
(9) However, it has been said that 
he cannot have the action abated be- 
cause plaintiff has not -sued all. 
Jameson v. Smith, supra. (10) It has 
been held that by failing to file in 
due time a plea in abatement, he may 
waive his right to have his copart- 
ners joined (Sellers v. Puckett, su- 
pra), (11) where he is sued as an 
individual and answers as_ such 
(Goodman v.; Republic Inv. Co., (Civ. 
A.) 215 SW 466). (12) Likewise, in 
an early case, where an action upon 
a partnership note was held to be 
an action ypon a joint and not upon 
a joint and several obligation, and 
that all joint contractors should have 
been joined as defendants, the non- 
joinder of such may be waived if not 
pleaded in abatement, where such 
plea is necessary. Davis v. Willis, 47 
Tex. 154. (13) A petition concerning 
contracts with C L & Co., a copart- 
nership firm composed of C L and 
another, may be construed to be a 
proceeding against C L individually, 
upon his several liability for the 
partnership contracts. Fowler 
Commn. Co. v. Land, (Commn. A.) 
248 SW 314 [rev (Civ. A.) 234 SW 
709]. (14) A petition in an action 
to recover an indebtedness due from 
a partnership, allaging that “now 
comes. . plaintiff, complain- 
ing of B. & H., a copartnership com- 


7 


However, in, certain ju- 
risdictions, statutory provisions, authorizing a plain- 
tiff at his option to sue any or all jointly liable upon 
the same obligation or instrument,*! have been con- 
strued not to inelude the obligations of ‘a partner- 
If by its terms a firm contract*is the joint 
and several obligation of the partners, an action 
may be brought against any partner individually.** 
Where a partnership joins with an individual in the 
execution of a joint and several obligation, the part- 
nership may, for the purposes of the suit, be consid- 
ered as one person, and all its members may be sued 


In an action upon a contract 
implied in law because of a wrongful act, plaintiff, 
as in tort,S> need not make all copartners defend- 
an action to recover overpay- 
been held that all the partners 
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debtor’s act.8§ 
Civil law. 


Partner discharged un 
An action may be maintained against the remaining 
partners where one has been discharged under a joint 
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in insolvency proceedings. 


In an action upon a firm obligation, 
suit, during the existence of the firm, must, in gen- 
eral, be brought against the firm, and not against 
the individual members,®® although, in general, these 
may be joined as defendants.°° 
however, that a creditor may sue either the individ- 
ual partners, as upon a joint undertaking, or ee 
partnership, whichever is the more convenient; ° 


It has been held, 


.| and that in a proceeding against a partnership one 


partner has no right to appear as an individual sep- 
arate from the firm.°? 
is cumulated with a claim against a partner in a 
different transaction, exception of misjoinder of par- 
ties will be sustained.?* 


Where a claim against a firm 


In an action upon the obli- 


gation of a firm, not alleged-to be commercial, all 


DOSedsof- Wass bo J. and jie bowE., 
hereinafter styled defendants,” makes 
both the partnership and each mem- 
ber defendants. Bibb v. Le Fevre, 
(Civ. A.) 250 SW 721, 722. 

80. Ala.—Clark v. Jones, 87 Ala. 
474, 6 S 362; Rabitte v. Orr, 83 Ala. 
185,.3 S 420; Cox v: Harris; “48 Ala: 
538; McCulloch v. Judd, 20 Ala. 703. 

Ark.—Coats v. Milner, 134 Ark. 311, 
203 SW 701; Hicks v. Maness, 19 
Ark. 701; Burgen v. Dwinel, 11 Ark. 
314; Hamilton v. Buxton, 6 Ark. 24. 
ro C.—Chesley v. Riley, 20 D. C. 

Iowa.—Roenfeld v. Poston, 186 
Iowa 769, 171 NW 597; Ryerson v. 
Hendrie, 22 Iowa 480. 

Kan.—Crane v. Ring, 48 Kan. 58, 
28 P 1010. 

Be eh eg yd v. Rogers, 14 Bush 

Mo.—Gates v. Watson, 54 Mo. 585; 
Griffin v. Samuel, 6 Mo. 50. 

N. M.—Curran v. Wm. W. Kendall 
Boot, etce., Co., 8 N. M. 417, 45 P 1120. 

N. C.—Hanstein v. Johnson, 112 N. 
C. 253,17 SE 155. 

Tenn.—Gratz v. Stump, Cooke 494. 

Vt.—People’s Nat. Bank v. Hall, 76 
Vt. 280, 56 A 1012. 

[a] For example, in an action for 
breach of warranty the purchaser 
may sue one of the partners under a 
statute permitting action to be 
brought against a partnership as 
such, or against all or any of the in- 
dividual members, or against both 
partnership and all the members. 
Roenfeld v. Poston, 186 Iowa 769, 171 
NW 597 (construing Code § 3468). 

Partnership obligation several as 
well as joint by statute see supra § 
389. 


81. See statutory provisions. 
82. See cases infra this note. 
[a] In Colorado (1) provisions of 


the code that plaintiff at his option 
may sue any or all jointly liable upon 
the same obligation or instrument, 
and a statute by which joint obliga- 
tions are to be joint and several, 
have been held not to apply to part- 
nership. obligations. Thompson v. 
White, 25 Colo. 226, 54 P 718. (2) An 
action upon a firm obligation must be 
against the firm, and not against an 
individual member of it. Erskine v. 
Russell, 43 Colo. 449, 96 P 249; Jones 
v. Langhorne, 19 Colo. 206, 34 P 997. 
(3) In an early case these statutory 
provisions have been held not to ap- 
ply to joint oral contracts, but it was 
intimated that they would apply to 
a promissory note. Exchange Bank 
v. Ford, 7 Colo. 314, 3 P 449, 4 P 746. 

[b] In Tllinois a statutory provi- 
sion declaring joint obligations to be 
joint and several has been held not 
to apply to partnership obligations. 
Sherburne v. Hyde, 185 Ill. 580, 57 
NE 1776; Sandusky v. Sidwell, 173 
Till. 493, 50 NE 1008;, Fleming v. 


Ross, 125 Ill. A. 265 [aff 225 Ill. 149, 
80 NE 92, 8 AnnCas 314]. ° 

{[c] In Quebec, although by stat- 
ute partners are jointly and several- 
ly liable for firm obligations under 
Civ. Code art 1865, this has been 
held only to provide that, when judg- 
ment is rendered against the firm, it 
may be executed jointly and several- 
ly against members of the firm; but 
it does not provide that a partner 
may be sued individually for a debt 
of a firm that is neither dissolved 
nor bankrupt... Hill v. Ledoux, 14 
Ques Pr 819: 

Joint and several liability on judg- 
ments see infra § 553. 


83. Snow v. Howard, 35 Barb. (N. 
Y.) 55; Davis-v. Golston, 53’ N. C. 28. 
84. Van Tine v. Crane, 1 Wend. 


QTY) =e: 
ae See infra § 479. 
Hart v. Goadby, 72 Mise. 232, 
129 Sus 892. 


87. Smart v. Valencia, 50 Nev. 
359, 261 P 655. 

88. Moss, v. (Jerome; 923, SINegey. 
Super. 220. 


Effect of discharge in bankruptcy 
upon codebtor see Bankruptcy § 726. 

89. American Photo Player Co. v. 
Simon, 151 La. 708, 92 S 307; Me- 
Ghee v. McCord, 14 La. 362; Key v. 
Box, 14 La. Ann. 497; Rodriguez v. 
Ramirez, 19 Porto Rico 440. But see 
David v. BEloi, 4 La. 106 (holding 
that all parties in a commercial firm 
must be made defendants, but that 
defendant, pleading that all were not 
made parties must set forth who 
such omitted are, the question of suit 
against the firm as such, however, 
not being raised). 

[a] Reason for rule.—The liabil- 
ity of commercial partners, while 
solidary in the sense that each of 
them may ultimately be required to 
pay the whole of the firm’s debt, is 
not primary; until the debt is es- 
tablished against the partnership 
there is no debt that can be enforced 
against an individual partner. Amer- 
ican Photo Player Co. v. Simon, 151 
La. 708, 92 S 307. - 

Partnership as entity under civil . 
law see supra § 172 

Suit against partnership in firm 
name see supra § 459. 

90. Empire Rice Mill Co. v. K. & 
EK. Neumond, 199 Fed. 800; Ameri- 
can Photo Player Coo Wwe Simon, 151 
La. 708, 92 S 307; Lamadrid v. Tor- 
rens, 28 Porto Rico 824, 


91. Saxe v. Dooley, 7 Porto Rico 
Fed. 623. 
[a] Form of action.—An action 


against certain named persons doing 
business under a certain name is 
against them as individuals. Saxe 
v. Dooley, 7 Porto Rico Fed. 6238. 

92. Hongkong Bank v. Jurado, 2 
Philippine 671. 

93. Darden v. Garrett, 130 La. 998, 
58 S 857. 
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the members must be joined as defendants.°* 

[§ 479] (b) Actions in Tort. For torts by a 
partner, or by an agent for whose misconduct the 
partnership is lable, an injured person may, at his 
election, sue one, some, or all of the partners.°° 
Where by statute an action will lie against a part- 
nership by its firm name,®® the injured person may 
sue the partnership by the firm name without des- 
ignating the individual partners,?* or may joint the 

partnership and its members.®® Where the tort has 
been committed by the partner sued, his copartners 
are not necessary parties defendant.°® 

Civil law. A partner cannot be held personally 
liable, in an action against him alone, for injuries 
for which his firm is liable.t. But an action will le 
against the members of. a partnership, if they are 
sued as individuals. Defendants, who except that 
as commercial partners they must be sued in the 
name of the partnership, should give the name of 
the partnership.* In an action in ejectment against 
a firm in liquidation, if the partners are interested 
in the land, they are necessary parties.* 

[§ 480] (2) In Equity. In suits in equity against 
partners or firms the general rules as to proper and 
necessary parties apply.® 
member of a partnership consisting of two partners, 
the other partner is a necessary party in order to 
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In an action against a 


[§§ 478-481 


justify an accounting between the partners for the 
purpose of establishing a defense,® and defendant, 
if he desires to make such defense, should insist at 
the proper time that his partner be brought in as a 
party.’ The wives of partners are not necessary 
parties defendant in an action to foreclose a len on 
firm real estate for a firm debt; ® nor are the heirs 
of a deceased partner necessary parties defendant 
in an action to set aside, as a fraud upon the gran- 
tor’s creditors, a conveyance to the firm.® Where 
the partner of an infant abseonds with part of the 
firm property and creditors of the infant’s partner 


, induce the infant to sign a note in the firm name for 


the amount of his partner’s indebtedness, and to 
secure the same by a chattel mortgage on the firm 
property, in a suit in equity by the infant’s guard- 
ian ad litem to have note and mortgage canceled, it 
is held that the infant’s partner need not be made 
a party.1° <A creditor of one member of a firm, who 
brings a bill in equity, under the provisions of a 
statute, against all the members of the partnership 
to apply to the payment of the debt the amount that 


would be due his debtor on liquidation of the firm, ° 


may.not make debtors of the firm parties defend- 


~ant.12 


[$ 481] (3) Nominal or Dormant Partners.12 
Neither a nominal'* nor, in general, a dormant?® 


94. Dougart v. Desangle, 10 Rob. 
(La.) 430. 

95. U. S.—Dusenberry v. Lehigh 
Valley R. Co., 268 Fed. 1009. 

Ala.—Tucker v. Graves, 17 Ala. A. 
602, 88 S 40. 

Cal.—Murphy v. Coppieters, 136 
Cal 317) 68 P 970; Rogers ‘v; Ponet, 
AinGale Acro lg) docu. Sols 


Ill.—Stevens v. Faucet, 24 Ill. 483. 
Sega: Sa ts v. Hawes, 38 Me. 

Md.—Stockton v. Frey, 4 Gill 406, 
45 AmD 138. 


Mass.—Patten v. Gurney, 17 Mass. 
182, 9 AmD 141. 

N. J.—Randolph v. Daly, 16 N. J. 
Kq. 313. 

N. Y.—Roberts v. Johnson, 58 N. Y. 
613; Wood v. Proudman, 122 App. 
Dives 20s LOK NGS! 5 iam bLyCenteva 
Lesser, 93 App. Div. 320, 87 NYS 878; 
Hutton v. Murphy, 9 Misc. 151, 29 
NYS 70. 

Saat C.—Mode v. Penland, 93 N. C. 
‘he . 
Okl.—Right Way Laundry v. Da- 


vis, 98 Okl. 264, 225 P 345; Holden 
v. Lynn, 30 Okl. 663, 120 P 246, 38 
LRANS 239. 


Or.—Warner v. De Armond, 49 Or. 
TO GS Ose ovitoye Ol i lal es 


Pa.—Baxter v. Wunder, 89 Pa. 
Super. 585. 
SoaOr=Bartield) swe Coker, vis" | So5©. 


181, 53 SH 170; White v. Smith, 46 
Se Cr e5 915. 

Tex.—Webb v. Gregory, 49 Tex. 
Civ. A. 282, 108, SW 478: 


Eng.—-Hudson y. Robinson, 4 M. & 
S. 475, 105 Reprint 910. 

[a] Yhus~-that a person jointly 
charged with a railroad company in 
an action to recover damages for un- 
lawful discrimination, under the In- 
terstate Commerce Act, is a member 
of the partnership alleged to have 
been preferred, does not make it nec- 
essary to join the other members of 
the firm, since the liability is in tort. 
Dusenberry v. Lehigh Valley R. Co., 
268 Fed. 1009. 

{b] In Georgia an injured person 
may sue the partnership or the in- 
dividual partner guilty of the tort. 
Beasley v. Georgia Cent. R. Co., 29 
Ga, A} 584, 116 SH 227; Thompson v. 
Harris. 7 Ga. A. 212, 66 SE 629. 

Liability of partners in tort see su- 
pra §§ 364-369. 

96. See supra § 457. 


v. Paulk, 

212 Ala. 
130 App. 
22 Porto 


97. Atlantic Glass Co. 
83 Ala. 404, 3 S 800 (libel). 

98. Harrison vy. Burger, 
670, 103 S 842. 

99. Maxwell v. Martin, 
Div. 80, 114 NYS 349. 

1. Cintron v. Colorado, 
Rico 541. 

[a] An employee of a partnership, 
injured as result of employment (1) 
cannot maintain an action against a 
partner alone as his employer, either 
for negligence (Dupre v. Coleman, 
143 la. 69, 78 S 241), (2) or for com- 
pensation ‘under the Employers’ Lia- 
bility Act (Dupre v. Coleman, supra 
[construing Act (1914) No. 20]). 

Firm as entity under civil law see 
supra § 172. 

2. Torres v. Rubert, 6 Porto Rico 
Fed. 551. 

[a] Partners as individuals. 
Since the United States district court 
follows the local practice, an action 
may lie against a partnership, but 
plaintiff may sue the members as in- 
dividuals; it is a matter to be decided 
upon the evidence whether the in- 
jury complaind of was done by the 
individual members or the partner- 
ship as such. Torres v. Rubert, 6 
Porto Rico Fed. 551. 

3. Muller v. Davis-Wood Lumber 
Cos 2eiial VA e359: 


4.) Rosado. vy. ‘Rerrasa;,, 18 “Porto 
Rico 82. 
[a] Beason for rule.—A mere liq- 


uidator does not represent the part- 
ners. Rosado v. Terrasa, 18 Porto 
Rico 82. . 

5. See cases infra this note. 

[a] Proper party.—(1) In a suit 
by a partner against an agent to 
whom a copartner consigned part- 
nership property for the payment of 
a partnership debt, the partner by 
whom the consignment was made is 
a proper party defendant. SBartlett 
v. Parks, 1 Cush. (Mass.) 82. (2) 
A partner is a proper party defend- 
ant in a suit to restrain a fraudu- 
lent attempt to put partnership as- 
sets beyond reach of creditors. Rem- 
ington v. Pilcher, 216 Ala. 58, 112 S 
338. (3) In a suit to recover stock 
or its value, partners to whom de- 
fendant transferred such stock are 
proper parties. Alexander v. Alex- 
ander, (Civ. A.) 265 SW 1072 [anv 
dism 114 Tex. 375 mem, 269 SW 1024 
mem]. 


[b] Necessary party.—(1) In a 
suit for an injunction, where defend- 
ant in his answer alleges that he is a 
member of a partnership, interested 
in the subject matter of the contro- 
versy, the other members are neces- 
sary parties. Biggs v. Lee, (Tex. 
Civ. A.) 137 SW 138. (2) Where A 
agreed with B that A*should receive 
a percentage of B’s share of the 
gains of a certain partnership, C, a 
partner of B, is a necessary party in 
a suit for an accounting by A’s rep- 
resentatives, Spartali» v. Constan- 
tinidi, 20 Wkly. Rep. 823. 

Proper and necessary parties in eq- 
uity generally see Equity §§ 253-356. 

Joint and several character of 
partnership debts see supra § 389. 

6. Comstock We Buchanan, 5ST 
eee (N. Y.). 146 note [aff 57 Barb: 


7. Comstock Vv. 
Barb. 
LAOS 

Proper time for objection to non- 
joinder of party in general see Par- 
ties §§ 405-411. 

3. Harrington’ ‘v: 
Wash. 542, 39 P 141. 

9., Folsom v. Detrick Fertilizer, 
ClC CO. Son Mido b 2,80 G Ae abe 

Firm real estate as personalty see 
supra §§ 198-200. 

10. Salter v. Krueger, 65 Wis. 217, 
26 NW 544. 


Buchanan, 57 
(N. Y.) 146 note [aff 57 Barb. 


Johnson, 10 


11. See statutory provisions. 
ier Tobey v. McFarlin, 115 Mass. 
13. Dormant partners generally 


see supra §§ 384-387. 

Effect of judgment against ostensi- 
ble partners see infra § 547. 

14. Hatch v. Wood, 43 N. H. 633. 

15. Cal.— Tomlinson v. Spencer, 5 
Cal. 290% 

Ill.— Goggin v. O’Bonnell, 62 Ill. 66; 
Page v. Brant, 18 IV. 37. 

Md.—Hopkins v. Kent, 17 Md. 72; 
Mitchell v. Dall, 2 Harr. & G. 159. 


Nev.—Pinschower v. Hanks, 12 
Nev. 99, 1 P 454. 

N. Y.—Leslie v. Wiley, 47 N. Y. 
643% North, Vv.  Bloss, S30" Ni Sx aes 
Brown v. Birdsall, 29 Barb. 549: 
Hurlbut, v.\ Post, 14. N. Y. Super. 23% 


Arnold v. Morris, 7 Daly 498; New 
York Dry Dock Co. v. Treadwell, 
19 Wend. 525. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


; a 


§§ 481-483] 


partner is a necessary party defendant. However, 
if plaintiff upon entering upon the agreement in 
question knew of the existence of the dormant part- 
ner, he, it has been held, must make.such partner a 
defendant.t® A nominalt? or dormant!’ partner 
may be joined as defendant. 

[§ 482] (4) Transactions in Partner’s Name. An 
action is not maintainable against a partnership up- 
on the individual contract of a member.1® If one 
of a firm makes a contract in his own name and the 
transaction so far as plaintiff knows is with him 
alone, in general, he alone may be sued.*° But the 
contrary has been held.2t Where one of two part- 
ners makes a special warranty on the sale of goods, 
the purchaser may sue the partner who made the 
warranty without joining the other.*? In an action 
on an attachment bond executed by three members 
of a partnership in a suit brought by the partner- 
ship, the other members of the firm have been held 
to be proper parties.?* 

[§ 483] (5) Objections**—(a) Nonjoinder. Un- 
der general rules as to the manner in which objec- 
-tions because of the nonjoinder of defendants may 
be urged,?° nonjoinder of a partner as defendant in 
an action at law upon contract, to be taken advan- 
tage of, must, in general, be pleaded in abatement.?® 
If the nonjoinder of a partner who ought to be 
joined appears upon the face of plaintiff’s pleading, 
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it may be taken advantage of by demurrer,** or by 
motion in arrest of judgment,?8 or on writ of error.*? 
By statute in certain jurisdictions an objection. be- 
cause of nonjoinder of partners as defendants must 
be taken advantage of by demurrer or answer.*° If 
such nonjoinder does not appear upon the face of 
plaintiff’s pleading, it must be taken advantage of 
by answer.* Where defendant relies upon the omis- 
sion of a person jointly liable, defendant should show 
by his pleading who is omitted.*? However, if there 
is nothing in the pleadings to advise a defendant in 
a suit against him individually that the claim is 
against a partnership, he is under no obligation to 
set up the nonjoinder of his partners by a plea in 
abatement.** Where a partner indorsed a promis- 
sory note in the firm name by consent of one of his 
partners but without the authority of the other, the 
first partner cannot, in a suit against him alone, 
plead in abatement the nonjoinder of the consenting 
partner.** 

Action in firm name. Where, by statute, an ac- 
tion is authorized against certain firms in the firm 
name,°° if the wrong name is used in the summons 
and complaint, this must be pleaded in abatement.*® 

Where a firm has not registered the names of its 
members as required by statute,?7 in an action 
against a partner on a firm obligation, he cannot set 
up the nonjoinder of a copartner.*® 


Tex.—Jackson v. Alexander, 8 Tex. 
109; Masterson v. Heitmann, 38 Tex. 
Civ. A. 476, 87 SW 227; Davis v. 
Bingham, (Civ. A.) 46 SW 840. 

16. Mayer v. Frankfeld, 85 Hun 
214, 32 NYS 1007, 
eet Isbester v. Ray, 26 Can. S. C. 

18. Wood v. Cullen, 13 Minn. 394; 
Swan v. Steele, 7 East 210, 103 Re- 
print 80; Beckham v. Drake, 9 M. & 
Wietoe 152) Reprint, so" patt” 115 Mees 
W. 315, 152 Reprint 823]. 

19. Wood v. Martin, 115 Ga. 147, 
41 SE 490; Floyd v. Wallace, 31 Ga. 
688; Pope v. Jennings, 34 Ga. A. 496, 
130 SE 348. 

[a] For partnership use.—(1) If 
a partner borrows money on his own 
eredit only, it does not become a 
partnership debt merely because it 
may have been borrowed and used 
by him for partnership purposes. 
Wood v. Martin, 115 Ga. 147, 41 SE 
490. (2) If a contract is made with 
one in his individual right and on ‘his 
own security, such person is alone 
liable on that contract, although a 
partnership, of which the contracting 
party was a member, recovered the 
entire benefit of the contract. Floyd 
v. Wallace, 31 Ga. 688. 

{[b] Payment out of partnership 
profits.—Although a partner, in his 
individual contract, may have bound 
himself to- pay to the other party a 
specified proportion of the profits of 
the partnership, an action will not lie 
upon such contract against the part- 
nership. Wood v. Martin, 115 Ga. 
147, 41 SE 490. 

20; “Baccash Vv. “Ut S:- Tent, ete, 
Cone Lobes Ee A eae TES ylvester iv: 
Smith, 9 Mass. 119; Woodhouse v. 
Dunean, 106 N.Y. 527, 13 NE 334; 
Cookingham v. Lasher, 1 Abb. Dec. 
(N. Y.) 436, 2 Keyes 454, 31 HowPr 
637 note [aff 38 Barb. 656]; Farwell 
vy. Davis, 66 Barb. (N. YS 73; Hagar 
v. Stone, 20 Vt. 106; Blin v. Pierce, 
20 Vt. 25; Cleveland v. Woodward, 
15 Vt. 302, 40 AmD 682; Goddard v. 
Brown, 11 Vt. 278. 

fa] Persons whose signatures do 
not appear.—Where at the time of 
making a contract a party is not 
aware that other persons than those 
whose signatures appear in the con- 
tract are interested as joint con- 
tractors with the signing party, such 
other persons may be treated as dor- 
mant partners, and it is not neces- 


sary to make them parties defendant 
to an action upon the _ contract. 
Woodhouse v. Duncan, 106 N. Y. 527, 
13 NE 334. 

Dormant partners as unnecessary 
parties see supra § 481. 

21. Alexander v. McGinn, 3 Watts 
(Pa.) 220. 

[a] Thus, even though the fact of 
partnership may not have been known 
to plaintiff at the time the contract 
was made, he is bound to bring his 
suit against each ostensible member 
of the partnership; the true crite- 
rion is whether or not the _ partner 
making the contract intended it asa 
partnership transaction and it came 
within the scope of his authority. 
Alexander v. McGinn, 3 Watts (Pa.) 
220. 


22. Clark v. Holmes, 3 Johns. (N. 
Y.) 148. 
23. State v. Allen, 124 Mo. A. 465, 


103 SW 1090. 

fa] Reason for rule.—Any judg- 
ment rendered against the makers of 
the bond would in effect be a debt 
of the partnership. State v. Allen, 
124 Mo. A. 465, 108 SW 1090. 

24. Nonjoinder of defendants gen- 
erally see Parties §§ 390-411. 

25. See Parties §§ 390-411. 

26. U. S.—Clementson v. Beatty, 5 
BE. (Cas, No. 2,884; 1. Cranch ‘C.1C. 178. 

D. C.—Parker v. Heald, 29 App. 35. 

Ga.—Bray v. Peace, 131 Ga. 637, 
62° SE 1025. ; 

i—Page vy. (Brant, 8c. .3%3 
Puschel v. Hoover, 16 Ill. 340; Muel- 
ler v. Kinkead, 113 Ill. A. 132. 

Md.—Smith v. Cooke, 31 Md. 174, 
100 AmD 58. 

Mich.—Schroder v. Pinch, 126 Mich. 
185, 85 NW 454; Coon v. Anderson, 
101 Mich. 295, 59 NW 607. 

N?-Hi.—Ela v. Rand, 4 N. H. 307. 


Pa.—Chorpenning v. Royce, 58 Pa. 
474; Bellas v. Fagely, 19 Pa. 273; 
Bacon v. Sanders, 4 Whart. 148; Alex- 
ander v. McGinn, 3 Watts 220; Wil- 
kins v. Boyce, 3 Watts 39; McCahan 
v. Gensemer, 3 Kulp 40. 

R. I—Sanderson Fertilizer, etc., 
Co. v. Tatlas, 103 A 780. 

W. Va.—McDonald v. Cole, 46 W. 
Va. 186, 82 SH 1038; Rutter v. Sul- 


livan, 25 W. Va. 427; 
er, 2° W.Va. 83. 
Wis.—Evens, etc., Fire Brick Co. v. 
Hadfield, 93 Wis. 665, 68 NW 468. 
Eng.—Rice v. Shute, 5 Burr. 2611, 
98 Reprint 374, W. Bl. 695, 96 Reprint 


Urton v. Hunt- 


409. 

[a] In Texas (1) where the obli- 
gation of partners has been held to 
be joint and several or joint as to 
all and several as to each (see supra 
§ 389), the obligation of a partner 
may be joint or several, it seems, not 
only at plaintiff's option, but at the 
option of defendant; for defendant, 
it seems, may plead in abatement the 
nonjoinder of a partner where only 
one is sued. Sellers v. Puckett, (Civ. 
A.) 180 SW 639 (nonjoinder waived); 
Holman v. Vickery, (Civ. A.) 106 SW 
430 (nonjoinder waived). (2) By 
statute defendant seeking to abate an 
action because of nonjoinder of a de- 
fendant must do so by sworn plea. 
Carr v. Wright, (Civ. A.) 190 SW 
254 (construing Vernon’s Sayles Civ. 
St. Annot. art 1906) subs 5). (3) In 
an early case, where the obligation 
of partners upon a note was held to 
be joint at law, it was held that non- 
joinder of a partner, to be taken ad- 
vantage of, shoula@ be pleaded in 
abatement in due time, unless the 
abatable matter is alleged in plain- 
tiffs pleading. Davis v. Willis, 47 
Tex. L54: 

27. Sinsheimer v. William Skinner 
Mfg. Co., 165 Ill. 116, 46 NE 262 [rev 
54 Ill, A. 151). 

28. Sinsheimer v. William Skinner 
Mtou Co, supra: 

29. Sinsheimer v. William Skinner 
Mis; Cov supra: 

30. Smart v. Valencia, 50 Nev. 359, 
261 P 655; Seligman vy. Friedlander, 
199 N. Y. 378, 92 NE 1047; Alaska 
Banking, etc., Co. v. Van Wyck, 146 
App. Div. 5, 130 NYS 563; Day v. 
Cammichael, 47 App. Div. 4, 62 NYS 


31. Alaska Banking, etec., Co. wv. 
Van Wyck, 146 App. Div. 5, 130 NYS 
563; Caldwell v. Devinney, 7 Oh. Dec. 
(Reprint) 599, 4 CincLBul 117. 

32. Alaska Banking, etec., Co. v. 
Van Wyck, 146 App. Div. 5, 130 NYS 
563; Holman v. Vickery, (Tex. Civ. 
A.) 106 SW 430. 


yao Ernest v. Wible, 8 Pa. Super. 
34. Hawks v. Munger, 2 Hill (N, 
Y.) 200. 
35. See statutory provisions. 
36. Adams Express Co. v. State, 


161 Ind. 328, 67 NH 1033. 


37. See supra § 171. 
38. Hackfeld v. Yamamoto, 22 Ha- 
waii 455; Daniel v. Lance, 29 Pa. 
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Dormant partners. The ostensible partners can- 
not plead in abatement the nonjoinder of a secret 
partner.*® However, where an action is brought 
against a secret partner, it has been held that he 
may plead in abatement the nonjoinder of other 
secret partners.*° 

[§ 484] (b) Misjoinder.*+ By statute, in some 
jurisdictions, an improper joinder of defendants is 
not ground for abatement, but the cause may be 
prosecuted to final judgment against the partners 
properly joined.** 

[§ 485] d. Joining as Defendant Partner Who Re- 
fuses To Be Plaintiff.t° By statute, in some states, 
a partner who refuses to be a plaintiff in an action 
at law to enforce a firm claim may** and should, if 
not made a plaintiff,#® be made a defendant. In eq- 
uity, a partner who refuses to join in a‘suit upon a 
partnership claim is a proper*® and necessary** 
party defendant. However, it has been held that, 
where, in a suit upon a partnership obligation, a 
partner who refuses to join is made a defendant, if 
he is not within the jurisdiction of the court, plain- 
tiffs cannot recover, although a statute authorizes 
the court in certain instances to proceed to trial he- 
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tween the parties before it, notwithstanding it can- 
not obtain jurisdiction of a mere formal party or 
one whose interests are separable from those before 
the court.*® 

[§ 486] e. Firms with Common Members. At 
common law an action is not maintainable between 
partnerships with a member in common.*® Thus a 
partnership may not maintain an action upon the 
negotiable paper of another partnership with a mem- 
ber in common,°° although an indorsee may.°+ Like- 
wise, where the assignee of a claim may sue in his 
own name,°”? the assignee of the claim of a part- 
nership may sue another at law, although the part- 
nerships have a member in common.®* But, it has 
been held, the assignee of a nonnegotiable instrument 
cannot sue.°* The common-law rale does not, be- 
cause a member of the firm is his partner, preclude 
a person from suing a firm upon an individual trans- 
action;°> nor does it preclude a partner from suing 
one who has indemnified him against all claims of 
one firm against another, of both of which he is a 
member.®® Equity permits a suit between partner- 
ships with a member in common;** and statutes in. 


ycertain jurisdictions may authorize such actions at 


Super. 454; Tilli v. Vandegrift, 18 Pa.) to pay his individual debt and ceased , (Tenn.) 111, 29 AmD 104. 

Super. 485; McLoney v. Edgar, 7 Pa.| to take part in the transaction of 51. Murdock v. Caruthers, 21 Ala. 

Co. 27;. Hoffman vy. Galland, 1 LegRec | partnership business about a month |785; Merchants’ Nat. Bank v. Ran- 

(Pa.) 16. before the commencement of the ac- | dall, Wils. (Ind) 166; Planters’ Bank 
[a] Necessary allegation.—In or-| tion to recover such money, but con- | v. Chewning, 6 Miss. 413. 


der to make the allegation of non- 
joinder of a partner available as a 
defense, defendant must allege that 
the provisions of the act have been 
complied with by the partnership. 
Tilli v. Vandegrift, 18 Pa. Super. 485. 
f 39. Cammack v. Johnson, 2 N. J. 
Eq. 163; De Mautort v. Saunders, 1 
B. & Ad. 398, 20 ECL 534, 109 Re- 
print 836; Mullett v. Hook, M. & M. 
88, 22 BCL 480; Stansfield v. Levy, 
3 ‘Stark. ConeG ECL 572, 171 Reprint 
749 (repudiating Dubois v. Ludert, 
5 Taunt. 609, 1 ECL 312, 128 Reprint 
828 on this point). 

Dormant partners as unnecessary 
parties see supra § 481 


40. Ela v. Rand, 4 N. H. 307. 
; 41. Generally see Parties §§ 433- 
50. 

42. Stedeker v. Bernard, 102 N. Y. 
327,°6 NE 791; Pruyn v. Black, 21 N. 


Y. 300; Alaska Banking, etc., Co. v. 
Van Wyck, 146 App. Div. 5, 130 NYS 
563. 

[a] 
Stedeker v. Bernard, 10 
6 NE 791. 

43. Actions between firms with 
partners in common see infra § 486. 

44. See statutory provisions; and 
Reeves Lumber Co. v. Davis, 124 Ark. 
143, 187 SW 171; Ingham Lumber 
Co. v. Ingersoll, 938 Ark. 447, 125 SW 
139, 20 AnnCas 1002 (dictum); Hill 
v. Marsh, 46 Ind. 218; Baron v. 
Lakow, 121 App. Div. 544, 106 NYS 
243; Secor v. Tradesmen’s Nat. Bank, 
92> App. 9 Div.2 2945) 8 NYS: Visi; 
Schnaier v. Schmidt, 13 NYS 728. 
See also Hines v. Dean, 1 Tex. A. Civ. 
Cas. § 690 (where the court held that 
it is the right of a maker of a note 
to joint partners to have all the part- 
ners bound by the judgment; and if 
one of surviving partners refuses to 
join in the action to recover a debt 
due the firm, he might be made a 
party defendant). 

[a] Acts equivalent to refusal.— 
Where a partner has attempted to 
cancel a contract upon which suit is 
brought and to release defendant, this 
is equivalent to a refusal on his part 
to join in an action upon such con- 
tract, and he is properly made a de- 
fendant, under Kirby Dig. § 6007. 
Reeves Lu alse Co. v. Davis, 124 Ark. 
143, 187 S a lira 

[b] Acts not equivalent to refus- 
al. Where a partner used firm money 


Cause alleged as joint only.— 
PAG ION rates Gaus shy 4s oe 


tinued as a resident of the borough, 
no reason appears why he should 
have been made a defendant under 
a statute providing that, if the con- 
sent of anyone who ought to be 
joined as plaintiff cannot be obtained, 
he may be made a defendant. Baron 
ea Lakow, 121 App. Div. 544, 106 NYS 

3. 

45. Freeman v. Abramson, 30 Misc. 
101, 61 NYS. 839 (construing Code Civ. 
Proc. § 448). 


46. eel v. Felder, 84 Fed. 69, 
28 CCA 382 

47. Edgell v. Felder, supra. 

48. McAulay v. Moody, 185 Fed. 


144 (construing Rev. St. § 737). 

[a] Thus a partner who claims to 
be the owner of a certain percentage 
of a firm note cannot, with another 
partner who claims to be the owner 
of another percentage, maintain suit 
upon such firm note where the third 
partner, who refuses to join in the 
suit, is not within the jurisdiction 
of the court; since such third part- 
ner’s rights cannot be adjudicated, 
and, furthermore, he is an _ indis- 
pensable party to a final determina- 
tion of a suit upon a single obliga- 
vis McAulay v. Moody, 185 Fed. 
144 

49. Md.—Thompson v. Young, 90 
Md. 72, 44 A 1087. 

N. Y.—Taylor v. Thompson, 176 N. 
Y. 168, 68 NE 240 [aff 74 App. Div. 
320, 77 NYS 438]; Townsend v. Whit- 
aere, 1190. App. (Div. TLOp 1502 NS 
368; Englis v. Furniss, 4 E. D. Smith 
587, 2 AbbPr 333. 

Or.—Newport Constr. Co. v. Porter, 
118 Ore, l2%, W246, eds 

Vt.—Green, v. Chapman, 27 Vt. 236. 

Eng.—Bosanquet v. Wray, 6 Taunt. 
597, 1 ECL 771, 128 Reprint 1167. 

[a] Reason for rule.—A _ party 
may not sue himself in an action at 
law.. Townsend v. Whitacre, 190 App. 
Div. 716, 180 NYS 368. 

{b] Complaint demurrable at! com- 
mon law, if it discloses that one mem- 
ber of plaintiff firm is also a member 
of defendant firm. Thompson  y. 
Young, 90 Md. 72, 44 A 1037. 

Action at law in general between 
partners see supra § 250. 

50. Murdock v. Caruthers, 21 Ala. 
785; Lacy v. Le Bruce, 6 Ala. 904; 
Portland Bank vy. Hyde, 11 Me. 196 
Noyes v Ostrom, 113 Minn. 111, 124 
NW 142; Banks v. Mitchell, 8 Yere. 


Action by assignee of obligation 
between firm and partner or copart- 
ner see Supra §§ 463-465. 

52. See Assignments §§ 185-206. 

53. Mangels v. Shaen, 21 App. Div. 
509, 48 NYS 526; Beacannon vy. Liebe, 


TA Ora soe. 2 2a on 

[a] Technical objection obviated’ 
by assignment.—‘‘In this case, the 
assignment of the claim freed 


it entirely from the objection that a 
person cannot maintain an action 
against himself. . . And we see no 
reason why such objection, where it 
is merely technical, cannot be obvi- 
ated in that way, where the assign- 
ment is actual and real. . That 
the assignee acquired no higher 
rights than those held by his assign- 
ors, is undoubtedly correct, put 

. . the question of right is not in- 
volved in the matter; it_is a ques- 
tion of disability. The assign- 
ment removed that disability.” Bea- 
cannon vy. Liebe, 11 Or, 448, 444, 5 
Pisses 

[b] Accounting not necessarily 
involved.—(1) Where two independ- 
ent firms with a partner in common 
have dealt with each other, it does 
not follow that an enforcement of the 
claims of one against the other neces- 
sarily involves an accounting to as- 
certain whether the partner in com- 
mon is a debtor or creditor. Bea- 
cannon v. Liebe, 11 Or. 443, 5 P 2738. 
(2) Accounting in general in actions 
pe rmeee partners see infra §§ 900— 

Action by assignee of obligation be- 
tween firm and partner or copartner 
see supra § 463. 


54. Hill v. McPherson, 15 Mo. 204, 
55 AmD 142. 
55. Moore v. Gano, 12 Oh. 300; 


Jungk v. Reed, 9 Utah ZO oo) ae 236. 
56. Emerson Vay, TOrrey, hOlLVith size. 


57. U. S—In re iBuckhause, 4 FF. 
Cas. No. 2,086, 2 “Lowell oa, LO 
NatBankrReg 206. 

Lili Hall ve Kimball, 97/79 lille 6a: 
Haven v. Wakefield, 39 Ill. 509; 
Schnebly v. Cutler, 22 Ill. A. 87. 


JTowa.—Ford v. Stuart Independent 
Dist., 46 Iowa 294. 

Me.—Portland Bank v. Hyde, 11 
Me. 196. 

Mich.—Burrows v. Leech, 116 Mich. 
32, 74 NW 296. 

Minn. —Noyes v. Ostrom, 113 Minn. 
111, 129 NW 142; Crosby v. Timolat, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 486-489] 
law.°8 


[§ 487] f. Intervention. 


and distribution of assets among 


vening creditors cannot, by a eross bill, charge a 
stranger as a partner®* and reach individual assets 


of the partners.® 


50 Minn. 171, 52'NW 526. 
Miss.—Chapman v. Evans, 44 Miss. 


113; Calvit v. Markham, 4 Miss. 343. 
N. Y.—Cole v. Reynolds, 18 N. Y. 
74; Townsend v Whitacre, 190 App. 


Diva 716, 180 NYS 3685 Mayes v. Be- 
ment, 5 N. Y. Super. 394, 8 NYLegObs 
83; Englis v. Furniss, 4 E. D. Smith 
paige ae Abbr 3335 Schnaier vy. 
Sehmidt, 13. NYS %25 [aff 128 .N., ¥. 
683 mem, 29 NE 149 mem]. 

sae C.—Rogers v. Rogers, 40 N. C. 

Oh.—Gibson v. Ohio Farina Co., 2 
Disn. 499; Riddel v. McBeth, 2 Oh. 
Dec. (Reprint) 606, 6 WestLMonth 
153. 

Or.—Newport Constr. Co. v. Porter, 
118 Or. 127, 246 P 211. 

Pa.—Wentworth v. Raiguel, 9 
Phila. 275: 

Tenn.—Banks v. Mitchell, 8 Yerg. 
111, 29 AmD 104. 

Vt.—Green v. Chapman, 27 Vt. 236. 

Eng.—Ex p. Thompson, 3 Deac. & 
C. 612, 1 Mont. & A. 312, 324; Bosan- 
quet v. Wray, 6 Taunt. 597, 1 ECL 
771, 128 Reprint 1167. 

[a] The law as enforced in equi- 
ty-—‘‘The authorities are therefore 
uniform to the effect that one firm 
cannot maintain a common-law action 
against another having a common 
partner, although the law does not 
treat contracts between such firms 
as void, and it is only necessary for 
the creditor firm to make an assign- 
ment of its claim, to make it collect- 
able by an action at law. Evidently, 
as the technical rules mentioned are 
the only obstacle to the collection of 
a debt by one firm against another 
in an action at law, the prohibition 
does not rest upon any obvious in- 
justice, but it a good illustration of 
that inelasticity of the common law 
which it is the province of equity to 
remedy. The authorities agree that 
equity may take cognizance of these 
cases in a suit between the parties. 
Still equity follows the law in both 
respects. It does not treat the part- 
nership as an entity, nor does it make 
the common partner both complain- 
ant and defendant; but, all being 
before the court, it so frames its de- 


eree as to grant proper relief.” Bur- 
rows v. Leech, 116 Mich. 32, 35, 74 
NW 296. 

[b] Procedure gunder code,— 


Where by statute (Code Civ. Proc. § 
3339) there is no distinction between 
action at law and suit in equity, al- 
though there is no express allega- 
tion in a complaint by one firm 
against another with a member in 
common that there is no adequate 
remedy at law, plaintiff may never- 
theless recover upon the equity side 
of the court. Townsend v. Whitacre, 
190 App. Div. 716, 180 NYS 368. 

{c] A statute by which a remedy 
at law against each other is given to 
parties who have partners in common 
does not take away the remedy in 
equity. Wentworth v. Raiguel, 9 
Phila. (Pa.) 275 (construing the act 
of April 14, 1838). 

dj] Wo accounting necessary.— 
(1) Where the cause of action is 
based upon separate and distinct 
transaction, involving, only an obli- 
gation for the payment of a specific 
sum of money, wholly disconnected 


In accordance with the 
general rules authorizing intervention at law®® or in 
equity,®°° a partner,®! creditors of a firm,®? or a 
claimant of property attached as belonging to a 
partner,®*? may be authorized to intervene as de- 
fendants, upon a showing that they should be per- 
mitted to protect their interest in the litigation. 
But in a suit between partners for an accounting 


PARTNERSHIP 


[§ 488] g. Amendments as 
Under statutes authorizing amend- 
ments,°® in actions by firms or partners, the mis- 
nomer of a plaintiff,*® and, in actions against firms 
or partners, the misnomer of a defendant’® may be 
corrected by amendment. 

[§ 489] (2) Adding Parties.’! 
statutes authorizing amendments,’? a plaintiff may 
add his partner as plaintiff"? or defendant’s partner 


Misnomer.®* 


creditors, inter- | as defendant.’* 


: [47 C.J.] 967 


to Parties.°®°—(1) 


In general, under 


Likewise, in an action by an indi- 


vidual, plaintiff may, in general, add his partner as 
plaintiff,“® although the contrary has been held.*® 


In an action against an individual, plaintiff may, in 


with transactions between the mem- 
bers of the firms as partners, no ac- 
counting is required. Townsend v. 
Whitacre, 190 App. Div. 716, 180 NYS 
368. (2) Where, upon a settlement 
between firms, a balance has been 
agreed upon, no accounting is re- 
quired, since, as between the two 
firms, an accounting has been had. 
Cole v. Reynolds, 18 N. Y. 74. (3) 
Likewise, where an insolvent firm 
has given a mortgage to another firm 
with a member in common to secure 
a valid indebtedness, equity will not, 
unless justice requires it, decree an 
accounting. Burrows v. Leech; 116 
Mich. 32, 74 NW 296. (4) Actions 
between partners generally see supra 
§ 251. 

[e] Negotiable paper.—Noyes v. 
Ostrom, 113 Minn. 111, 129 NW 142; 
Banks v. Mitchell, 8 Yerg. (Tenn.) 
Lil, 29. AmD 104 

Procedure at law inadequate, as 
ground for relief in equity see Equi- 
ty § 47. 

58. See statutory provisions; and 
Alexander v. Jones, 90 Ala. 474, 75S 
903; Morris. v. Hillery, 4 Miss. 61; 
Gibson v. Ohio Farina Co., 2 Disn. 
(Oh.) 499; Pennock v. Swayne, 6 
Watts & S. (Pa.) 239. 

[a] Under statute declaring all 
notes joint and several a member of a 
firm may be a coplaintiff in a suit 
upon a promissory note against an- 
other firm of which he is a partner, 
provided he is not also joined in the 
action as defendant. Morris v. Hil- 
lery, 8 Miss. 61. 

Where distinction between law and 
equitv abolished by code see supra 
note 57 [b]. 


59. See Parties §§ 185-226. 
60. See Equity 8§ 337-349. 
61. JIowa.—Peck v. Parchem, 52 


Iowa 46, 2 NW 597. 
fee aE eRsham v. Keen, 6 Ky. Op. 
Minn.—A, BH. Johnson Co. v. White, 
78 Minn. 48, 80 NW 8388. 
Tex.—Caviness v. Black, (Civ. <A.) 
do SW A712. 
Wis.—Elliott v. Espenhain, 59 Wis. 
272, 18 NW 1. ‘ . 
[a] Rule applied.—Where a part- 
ner in a dissolved firm settles with 
a debtor of the firm, and takes his 
note payable to himself alone for the 
amount which he claims is coming 
to him, thus ignoring his copartner’s 
rights, and sues out an attachment 
brought upon the note, and attaches 
all the debtor’s property, his copart- 
ner is entitled to come in as a party 
to the suit that he may assert his in- 
terest in such note. Snow v. Burnett, 
1 SW 634, 8 KyL 345. 
62. Conant v. Frary, 49 Ind. 530. 
[a] For example, in a suit to fore- 
close upon firm realty, a mortgage 
made by one partner to secure an in- 
dividual debt. Conant v. Frary, 49 


Ind. 530. 

68. Dennis v. Kolm, 131 Cal. 91, 68 
P 141. 

64. Rosenbaum v. Kershaw, 40 Ill. 


A. 659. 

65. Rosenbaum vy. Kershaw, supra. 

Necessity that cross bill be ger- 
mane to original bill generally see 
Equity § 613. 

66. Cross references: 
Amendments as to parties in general 


see Parties §§ 468-675. 
Limitations of actions as affected 

by amendments as to parties see 

Limitations of Actions §§ 496-506. 
Waiver of objection to allowance or 

refusal by amendment by trial 

court see Appeal and Brror § 1654. 

67. Right to amend misnomer in 
general see Parties § 469. 
ee for amendment see Parties § 

68. See statutory provisions. 

69. Orr Stationery Co. v. Dr. Bell, 
etc., Drug Co., 4 Ga. A. 702, 62 SE 471; 
Tryon v. Butler, 9 Tex. 553; Tousey 
v. Butler, 9 Tex. 525. 

70. Orr Stationery Co. v. Dr. Bell, 
ete:, Drug’Co.; 4'Ga.vA. 102,62 She es 
ye te v. Hull, 73 Mich. 47, 40 NW 

[a] Mistake in given name of 
partner.— Welch v. Mull, 73 Mich. 47, 
40 NW 797. 

_[b] Mistake in firm name.—A pe- 

tition by Orr “Shoe” Company against 
Dr. Bell & Lee ‘Shoe’ Company 
which showed the real plaintiff to be 
Orr “Stationery” Company and the 
real defendant Dr. Bell & Lee ‘‘Drug’”’ 
Company, may be amended by strik- 
ing , Shoe” from the petition and in- 
serting in place of it ‘“Stationery’’ 
and “Drug” as descriptive of the par- 
ties; for, since by the code all mis- 
nomers, whether in the christian 
name or surname, may on motion 
be amended and corrected instanter, 
the unintentional use of a wrong 
word as part of the firm name is 
equivalent to the use of a wrong ini- 
tial or christian name in pleading. 
Orr Stationery Co. vy. Dr. Bell, etc., 
Drug Co., 4 Ga. A. 702, 62 SE 471. 

71. Adding new parties in general 
see Parties §§ 227-292. 

2. See statutory provisions. 

73. Randolph v. Heath, 171 N. C. 
383, 88 SE 731; Mangan v. Schuylkill 
County, 273 Pa. 310, 116 A 920; No- 
ziska v. Aten, 35 S. D. 451, 152 NW 
694, AnnCas1916C 589; Roberson v. 
Mcllhenny, 59 Tex. 615; MclIlhenny 
v. Lee, 43 Tex. 205; Laughlin v. Tips, 
8 Tex. Civ. A. 649, 28 SW 551. 

74. Coombs v. Low, R. M. Charlt. 
(Ga.) 395. 

75. Iowa.—Hodges y. Kimball, 49 
Iowa 577, 31 AmR 158. , 

Pye iia tana v. Ryder, 20 La. Ann. 
a . 

Mass.—Richardson y. Bartlett, 223 
Mass. 450, 111 NE 965. 

Okl.—Illinois Oil Co. v. Block, 129 
ON 122, 263 P 650. 

r.—Sandgren v. Cain Lum F 
125 Or. 375, 264 P 865. pera gy 

[a] Action for benefit of firm.— 
Where a petition is in effect by one 
of the members of the firm, for the 
benefit of the firm, plaintiff may 
amend the petition so as to make the 
members of the firm plaintiffs. Est- 
lin v. Ryder, 20 La. Ann. 251. 

[b] Plaintiff originally assignee.— 
Where an action is commenced in the 
name of F, the complaint based on 
two causes of action, one in favor 
of F, and the other in favor of D 
and assigned to F, the court may al- 
low an amendment by which the ac- 
tion is brought by F and D as part- 
ners. Sandgren y. Cain Lumber (Co. 
125 Or. 375, 264 P 865. 4 

76. Wilson vy. Wallace, 8 Serg, & 


968 [47 C.¢.] 


general, add defendant’s partner 


although such amendment-has not been allowed upon 
the trial,** or where sought under a statute author- 
izing the commencement of an action against a part- 
nership by the firm name'and the insertion thereafter 
of the names of the partners,‘® or upon defendant’s 
In a proceeding by an individual in the 
federal court of claims,*! or in a suit in equity in 
the name of a firm by a person claiming to be its 
sole member,*? he may be allowed to add his partner 
as coplaintiff. A party may be allowed to come in 
as plaintiff upon his own application.*? 
ant, sued as a partner, cannot, by petition, have | 
another partner added as defendant where the part- 

nership is not registered in accordance with stat- 

Nor in an action against a partnership for 

goods sold, where the partnership property has been 

sold to one of the partners and his wife, may the 


motion.*®° 


ute.*+ 


R. (Pa.) 53; Clothier v. Lesley, 16 Pa. 
Dist, 28034 Par Co, 123. 

[a] Reason for rule.—After action 
brought by one of several partners 
for goods sold by the firm, the names 
of the other partners cannot be 
added by amendment. “It is not an 
informality affecting the merits of 
the controversy, which, under the 
act [Mar. 21, 1806] courts may 
amend; for it has been often decided, 
that this power, extensive as it is, 
does not, under the name of amend- 
ment, authorize: an_ alteration or 
change of the cause of action, though 
it does every defective statement of 
it.’ Wilson v. Wallace, 8 Serg. & 
PCa. ao owoes 

[b] Possible exceptions.—(1) 
Plaintiff may not substitute for his 
own name that of a copartnership 
of which he is a member, since that 
would be the substitution of one 
cause of action for another, unless 
plaintiff can show that he claims un- 
der, or in privity with, the copart- 
nership, or that defendant is not 
deprived of his right to set up the 
statute of limitations as a defense 


by the proposed amendment. Clo- 
thier v. Lesley, 16 Pa. Dist. 280, 
34 Pa: Co. 123. (2) New parties in 


general as plaintiffs after statute of 
limitations has run see Limitations 
of Actions § 501. 

Substitution of firm for individual 
plaintiff see infra § 491. 

77. Ungerleider v. Ewers, 20 Oh. 
AGO S) eN hi 1191 Mcintyre cv. 
Smyth, 108 Va. 736, 62 SE 930; Chong 
v. MecMorran, 8 B. C. 261. 

{a] Individual doing business un- 
der firm name.—lIn an action brought 
against an individual doing business 
under a firm name, upon ascertain- 
ing that such firm is composed of 
several persons, plaintiff by amend- 
ment may add the partners as de- 


fendants. McIntyre v. Smyth, 108 
Va. 786, 62 SE 930. ‘ 
[b] Showing held insufficient.— 


An affidavit for a supplemental sum- 
mons to bring in a foreign partner- 
_ ship, of which defendant was a mem- 
ber, as additional party defendant, 
which does not state why the part- 
nership was not joined in the begin- 
ning, nor the legal relation between 
the foreign partnership and its mem- 
bers, nor excuse the mistake in suing 
the individual partner, instead of 
the firm, nor the delay of nearly 
two years after the commencement 
of the action in making the applica- 
tion, nor state that the partnership 
was a proper party, nor that defend- 
ant was or would come into the 
jurisdiction, is insufficient. Moore 
v. Heymann, 207 App. Div. 416, 202 
NYS) 99. 

78. Holmes v. Daniels, 86 NYS 19. 

{a] Reason for rule.—Plaintiff, 
upon the trial, may not amend the 
summons by inserting the name of 
the partner in order to hold defend- 


PARTNERSHIP 


as defendant,‘* 


A defend- 


ant alone liable, since the latter is 
entitled to plead anew and to have 
judgment for defect of parties de- 
fendant. Holmes v. Daniels, 86 NYS 
Maritime Bank v. Rand, 24 
Reason** f6r°  rule.—Action 
never one against a partnership. 
Maritime Bank v. Rand, 24 Conn. 9. 


80. Carr’ v. Collins, 27 Ind: 306: 
81. Gonzales’ v: U.'S3 3% Ct. CI: 
248, 250; Murray v. U. S. [cit Gon- 


zales v. U. S., supra]. 

fa] Where proceeding is brought 
by one partner for all (1) he may add 
the names of his partners as claim- 
ants, although the statute of limita- 
tions has run against them. Gon- 
Zales yy. Us See cues Cl, 2243) 250. 
(2) Likéwise, a silent partner may 
be permitted to become a _ plaintiff. 
Murray v. U. S. [cit Gonzales v. U. 


S., supra]. 

82. Frese v. Bachof, 9 F. Cas. No. 
5,110, 14 Blatchf. 432, 13 Off. Gaz. 
63 


Bringing in new parties in general 
in equity see Equity § 335. 

83. Sheffield v. Alexander, 194 N. 
C. 744, 140 SE 726. 
ss 84. McLoney v. Edgar, 7 Pa. Co. 
as 

Statutory provisions as to registra- 
tion of partnership see supra §§ 148— 
ahah 

$5., Willis Coal, ete, Co Fur- 
eronteie: 146 Mo. A. 279; SW 
1028. 


86. See supra § 471. ; 

87. Adamson v. Bergen, 15 Colo. A. 
396, (62) P> 629. 

88. John Bollman Co. v. Bachman, 
16 Cal. A: 589, 1177 P6910, 123: Pss5: 

Bringing in new parties defendant 
after statute of limitations has run 
see Limitations of Actions §§ 502, 

89. Striking out parties in general 
see Parties §§ 307-311. 

90. See statutory provisions. 

91. See Parties § 307; and infra 
text and note 97. 

[a] Adding new parties.—Where 
an action is brought on four promis- 
sory notes in the name of a firm for 
the use of an individual, two of the 
notes payable to the order of the firm 
and two to the order of the individual, 
but the declaration shows ‘no as- 
signment of the last two notes to 
plaintiffs nor does the copy of the 
first two show an assignment to the 
individual, an amendment striking 
out the name of the firm adds new 
parties within the prohibition of the 
statute authorizing amendments. 
Norris v. Pollard, 75 Ga, 358. 

92. Levystein v. Gerson, 147 Ala. 
251, 41 S 774; Tucker v. Graves, 17 
Ala. A. 602, 88 S 40; Cowan v. Lem- 
ing, 111 Mo. A. 253, 85 SW 953; Brown 
v. Pickard, 4 Utah 292, 9 P 573, 11 
ee pds 

93. 


b Ae 
129 


Ala.—Lansburg y. Cohen, 52 


[$§ 489-490 


‘wife, upon her application, be made a _ party.*?® 
Where, by statute, an action may be brought against 
a partnership by its firm name,*® in an action so 
brought only against the partnership an amended 
complaint in which an additional partner is named 
does not change the cause of action or the parties 
to the action;** but where in an action brought un- 
der such statute a plaintiff amends his complaint by 
adding the individual members of the partnership 
as parties, he brings in new defendants.*§ 

[§ 490] (8) Striking Out Parties.*° 
under statutes authorizing amendments,°® plaintiffs, 
in actions by members of a partnership, may be au- 
thorized to strike out the name of a coplaintiff,°* 
or, in actions against members of a*partnership, the 
name of a defendant.” 
or against®* alleged members of a partnership, where 
it appears that the cause of action is in favor of or 


In general, 


Likewisein actions by?? 


Ala. 180. 

Colo.—Hamill v. Ashley, 11 Colo. 
180, 17 P 502 (construing Code Civ. 
WrOCees SiaS is o)e 

Ga.—Wilson v. Lattimore, 135 Ga. 
469, 69 SE 740. 

Or.—York v. Nash, 42 Or. 321, 71 
P59} 

Man.—Chisholm v. Wodlenger, 23 
Man. 828, 14 DomLR 805, 26 WestLR 
274, 5 WestWkly 793. 

N. S.—Albion Lumber Co. Vv. 
Brownell, 42 N. S. 297, 3 EastLR 224. 

[a] Although an individual takes 
the place of the partnership (1) the 
amendment does not set out a new 
cause of action or add a new party 
as plaintiff. Wilson v. Lattimore, 135 
Ga. 469, 69 SE 740. (2) Where an 
action is brought by two as partners, 
upon an obligation entered into with 
one prior to the formation of the 
partnership, the action is properly 
amended to have the creditor alone as 
plaintiff, nor will such amendment 
operate as the commencement of a 
new action, barred by the statute of 
limitations. Chisholm v. Wodlenger, 
23 Man. 828, 14 DomLR 805, 26 West 
LR 274, 5 WestWkly 793. 

{b] Action in name of firm with 
whom defendant has not contracted. 
—In an action in the firm name of a 
partnership to recover on a debt due 
one of the partners which had been 
assigned to the firm, but no notice 
of assignment given as provided for 
by statute, plaintiff cannot recover in 
the name of.a firm with whom defend- 
ant had not contracted, but may 
amend by substituting the name of 
the assignor and recover in his name. 
Albion Lumber Co, y. Brownell, 42 
N. 8S. 297, 3 BastLR 224. 

94. Epstein v. Tampa First Nat. 
Bank, 92 Fla. 796, 110 S 354; Mutual 
Lloyds Underwriters v. Elbel, 108 Ga. 
792, 33 SE 951; Smith v. Williams, 82 
Okl. 258, 200 P 194; Bull v. Lamb- 
ae 5 S. C. 288 (construing Code § 

[a] Thus, where a petition named 
as defendant S & Co, plaintiff may be 
allowed, upon dismissing the action 
as to the third person, to amend the 
petition by striking out the phrase ‘& 
Co.” so as to leave the action against 
S_ individually. Smith v. Williams, 
82 Okl. 258, 200 P 194. 

[b] Not a new action.—Where 
service of process is had upon individ- 
ual members of a partnership, they are 
not only before the court as partners, 
but also in their individual capacity 
(see infra § 549); hence, under a 
statute that authorizes the striking 
out of the name of a defendant im- 
properly joined, striking out the 
words “as copartners” and the name 
of one of two defendants sued as 
partners will not operate as the 
commencement of a new suit against 
the remaining defendant, since he is 
already before the court. BHpstein vy. 
Tampa First Nat. Bank, 92 Fla. 796, 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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against a member individually, the court may allow 
plaintiffs to strike out the party or parties improp- 
erly joined. However, in decisions to the contrary, 
it has been held that, where a complaint is in the 
name of three, trading under a firm name, an amend- 
ment striking out the name of one is not allowable,°° 
nor, in an action against two as partners, an amend- 
ment striking out the name of one.°® In an action 
by the members of a firm, defendant, under a stat- 
utory provision, should move to strike out the name 
of a plaintiff improperly joined, if the misjoinder is 
patent.?? 

Joint and several liability. Where by statute each 
partner is jointly and severally liable for debts of 
the firm,°®® plaintiff in an action against the members 
of a partnership may strike out the name of one.°® 

Firm name. In an action against individuals as 
partners, where a statute authorizes.an action against 
the firm by the firm name,* the individual defendants 
may be stricken out and the firm left as sole defend- 
ant.2. Where, in an action against partners, the firm 
is joined as defendant by its firm name under which 
partners in the jurisdiction in question may not be 
sued,® the court should strike out the firm name, al- 
though no motion to that effect 1s made.* 
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[§ 491] (4) Substitution.’ In jurisdictions where 
a partnership as such has no capacity to sue,® an 
action in the firm name may, in general, be amended 
by inserting the names of the members as plaintiffs.’ 
Such amendment, however, has been held to be a 
discontinuance of the suit and the commencement of 
a new suit.8 In an action against a partnership by 
the firm name, where it may not be sued as such,? 
an amendment substituting the names of the part- 
ners may be allowed in some jurisdictions ;1° while 
in others it may not.1! Where a firm may sue in its 
own name,?? if plaintiff sues alone upon a firm claim, 
it has been held in some jurisdictions that he may 
insert the name of his firm as plaintiff; +* in others 
it has been held that he may not.1* Where a part- 
nership may be sued by the firm name,” plaintiff 
may substitute the names of the partners as defend- 
ants;'° but a defendant firm or its members may 
not substitute the members of the partnership for 
the firm.’ In a jurisdiction in which certain part- 
nerships may bring an action in the firm name, but 
certain partnerships may not,'’ an action so brought 
by one of the latter may be amended by substituting 
the names of the partners, where by appearing de- 
fendant has waived his objection to the manner in 


Dixon v. Dix- 


210 S 354. 


95. Collins v. Watson, 17 Del. 397, 
41 A 890. 
[a] Reason for rule.—The at- 


tempted amendment would make new 
parties plaintiff by substituting for 


a firm of three another of two. Col- 
lins, v. swWatson,, 7. “Del--397, 241 -A 
890. 

96. Peck-v. Sill, 3 Conn. 157. Com- 


pare Palmer v. Hamilton, 24 SW 613, 
15 KyL 677 (in action against three 
as partners, where it appears that 
one is not a partner, an amended an- 
swer may be filed). 

[a] Reason for rule.-—The amend- 
ment constituted a new ground of 
action against a new party: ‘“‘The nat- 
ural person H. is not the artificial 
person formed by the copartnership 


of H. & R.” Peck v. Sill, 3 Conn. 157, 
159. 
97. Hot Springs R.. Co. #. Tyler, 


30 Ark.” 205, 

Mode of objection to misjoinder in 
general see Parties §§ 414-424. 

gs. See statutory provisions; and 
supra § 389. 

99. Cowan y. Leming, 111 Mo. A. 
253, 85 SW 953. 

1. See supra § 471. 

2. Vinegar Bend Lumber Co. Vv. 
Hamilton-Brown Shoe Co., 129 Ala. 
Zits 29 Sesot: MeCaskey, v.. Pol- 
lock, 82 Ala. 174, 2 S 674. 

3. See supra § 471. 

4. Calumet, etc., Min. Co. v. Equi- 
table Trust Co., 186 App. Div. 328, 
PAIN YS) 317. 

5. Substitution of parties general- 
ly see Parties §§ 293-306. 

Substituting partnership for corpo- 
ration or vice versa see infra § 492. 

6 See supra § 457. 

7. U._S.—Tibbs v. Parrott; 23 EF. 
Cass NO 14,022, 1 Craneh CC. 177. 

Ala.—Sims v. Jacobson, 51 Ala. 


Ark.—Loewenberg v. Gilliam, 72 
Ark. 314, 79 SW 1064; St. Louis, etc., 
R. Co. v. Camden Bank, 47 Ark. 541, 
1 SW 704. 

Miss.—McCullar vy. Mink, 121 Miss. 
$29; 83 Si’ 907. 

Mo.,—Beattie. v. Enlil, "60. Mo. “72+ 
House v. Duncan, 50 Mo. 453 [overr 
Kratt wv. Hurtz, 11 Mor 109]; Tyrrel 
v. Milliken, 135 Mo. A. 293, 115 SW 
512; Conrades v. Spink, 38 Mo. A. 
309. 
ok Y.—Bentley v. Smith, 3 Cai. 


N. C.—Rosenbacher y. Martin, 170 
NLC. 236, 86 SE 785. 

N. D.—Morgridge y. Stoeffer, 14 N. 
D. 430, 104 NW 1112. 


Tex.—Crabtree v. Markham Lum- 
ber Co., (Civ. A.) 238 SW 3868; Ama- 
rillo Commercial Co. v. Chicago, etc., 
Even COM iC @ys. tA) sy LORS AVVomeo let 

Vt.—lLewis' v. Locke, 41. Viti iis 

{a] Reasons for rule.—(1) Merely 
more definite description of original 
party. Lewis v. Locke, 41 Vt. 11. 
(2) The partnership name furnished 
the means of identifying plaintiffs; 
and it cannot be said that the firm 
name was the same as no name. 
Morgridge v. Stoeffer, 14 N. D. 430, 
104 NW 1112. 

Sign wWihite: vn Bilis 20 VAla. WAN 57 2; 
110 S 156. 

Discontinuance see infra § 506. 

9. See supra § 471. 


10. Levystein v. Gerson, 147 Ala. 
251, 41 S 774; Charleston Electrical 
Supply Co. v. Keyser Coal Co., 213 
Kye 3892 28h 5 SW 1855.) De Witt wv; 
Abraham Bros. Horse, etc., Co., 170 
App. Div. 610, 156 NYS 658; Banner- 


man v. Quackenbush, 11 Daly (N. Y.) 
529; 2 HowPrNS 298. 

{a] For example, where a _ part- 
nership is sued by its firm name 
composed of the name of the fa- 
ther with “& Son” added, the ti- 
tle of the action may be amended by 
striking out “& Son” and inserting 
the name of the son. Bannerman 
v. Quackenbush, 11 Daly’ (N. Y.) 
529, 2 HowPrNS 293. 

{b] In equity, in a jurisdiction 
where the statute authorizing suit 
against a firm by the firm name does 
not apply, substitution is allowed. 
oo eet v. Gerson, 147 Ala. 251, 41 
x ( . 

11. Brightman Mfg. Co. v. 
lor;-o)Ra. Dist: & Cor 292° Burt*see 
Keystone Pipe, ete., Co. v. .Central 
Pipe —ete!, ‘Cov 1 Pal) Distma.7 Co. 59 
(where, in a writ of foreign attach- 
ment against a partnership, defec- 
tive because of the failure of the 
affidavit showing the cause of ac- 
tion to name the members of the 
partnership, an amendment is allow- 
able, naming the partners as con- 
stituting the partnership, on the 
ground that such amendment does 
not change defendant or bring in 
new parties). 

[a] Reason for rule.—The effect 
of such amendment would be to 
bring in entirely new parties de- 
fendant, where no party whatever 
was sued; the suit was a nullity 
for want of a defendant. Bright- 
man Mfg. Co. v. Taylor, 3 Pa. Dist. 
& Co. 292. 

12. See supra § 471. 

13. Van Dyk v. Mosterdt, 


Tay- 


we 


Iowa 3, 153 NW 206; 
on, 19 Iowa 512. 

[a] Statute of limitations.—The 
amendment is allowable especially 
where a new action would be barred 
by the statute of limitations. Dixon 
v. Dixon, 19 Iowa 512. 

14. Blackwell v. Pennington, 66 
Ga. 240; McCorkel v. Whitten, 26 
Ga. A. 707,107 SE 97. 

[a] For example, where a forth- 
coming bond given in a mortgage 
foreclosure proceeding erroneously 
named an individual instead of a 
partnership as plaintiff in fieri facias, 
the petition in an action on the bond 
cannot ordinarily be amended by sub- 
stituting the name of the partner- 
ship as plaintiff. McCorkel v. Whit- 
ten, 26 Ga. A. 707, 107 SE 97. 

[b] In Quebec a firm composed of 
several partners may not be substi- 
tuted for a sole plaintiff. Janowitzer 
v. Montreal Bank, 10 Que. Pr. 107. 

15. See supra § 471. 

16. Sims v. Jacobson, 51 Ala. 186. 

[a] For example, an action 
brought in a firm name, against a 
firm by its firm name, without any 
individuals named either as plaintiffs 
or defendants, may be amended into 
an action by the individual partners 
against the individual partners, by 
inserting their names; ‘“‘the amend- 
ment proposed no change of par- 
ties. The partnerships and their 
members were substantially before 
the court on the complaint as orig- 
inally framed. A new party has not 
been introduced, which is unauthor- 
ized by our statute of amendments; 
but the designation of the respee- 
tive parties, plaintiff and defendant, 
is only made more specific and cer- 


tain.”’ Sims v. Jacobson, 51 Ala. 
186, 189. 
17. Hallowell v. McLaughlin, 136 


Iowa 279, 121 NW 1039 [writ of er- 
ror dism 228 U. S. 278, 33 SCt 465, 
57 L. ed. 835]. 

{a] Plaintiff’s absolute right.— 
Under Code § 3468, providing that 
actions may be brought by or against 
a partnership as such, etec., a plain- 
tiff has the absolute right to sue a 
partnership alone or to join in the 
suit the partners; and where he 
chooses to sue the partnership alone 
he cannot be deprived of his right 
on the application of the partner- 
ship or of the partners for the sub- 
stitution of the partners as defend- 
ants. Hallowell v. McLaughlin, 136 
Iowa 279, 121 NW 1039 [writ of error 
dism 228 U. S. 278, 33 SCt 465, 57 L. 
ed. 835]. 

18. See supra § 471. 
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which the action was brought.19 By express pro- 
vision of the statute in certain jurisdictions an ac- 
tion may be commenced against a partnership by the 
firm name and the names of the partners inserted 
thereafter by amendment.?° 

Substitution of true partner. In an action by two 
as partners, where it appears that one has no interest 
in the partnership, but that another is the partner, 
an amendment substituting the latter as coplaintiff 
is authorized by a statute allowing amendments in 
furtherance of justice where they do not substan- 
tially change the claim or defense of the parties ;7+ 
and under a statute authorizing amendments the 
name of one who is improperly named a party de- 
fendant as a member of defendant firm may be 
stricken out and the name of the proper party sub- 
stituted.*?. In an action against two brothers, al- 
leged to be partners doing business under a firm 
name, one of whom was served, where it appears 
that their father was in business under the firm name 
in question, but was not served, the father may not 
be substituted for defendant who was served, since 
the court has no power under a statute authorizing 
an amendment to correct a mistake in the name of, 
a party to substitute one whom plaintiff intended to 
sue for one whom he did sue.?* 

Substitution of partner for firm. In an action 
upon a firm obligation, plaintiff may not substitute 
the name of one partner for that of the firm.?+ 

Different firm. In general, the power of permit- 


19. Kasingdorf v. Hudson Bay Ins. 
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St. Bank, 16 Ga. A. 14, 84 SE 483; 


[§§ 491-492 
ting amendments will not be extended to allow the 
substitution as defendant or defendants of a dif- 
ferent firm or the members of a different firm.”° 

[§ 492] (5) Changing Character in Which Party 
Sues or Is Sued.2* A suit in the names of individ- 
uals may be changed by amendment into a suit by 
the same individuals as partners.?7 If individuals 
are sued, by amendment they may be sued as part- 
ners; ** or if sued as partners, by amendment they 
may be sued as individuals.2® Plaintiff, by amend- 


_ment, it has been held, may change an action by an 


alleged corporation into an*action by the members 
of the partnership.?° Such amendment, however, 
it has been held, is equivalent to the institution of 


a new suit;**. and the partners breught in by the ~ 


amendment may rely upon the statute of limitations 
as a defense.?? It has been held in certain jurisdic- 
tions that an action against a supposed corporation 
may,°** and in others that it may not,** be changed 
into an action against the partners. In an action 
against an alleged partnership, a corporation, it has 
been held, cannot by amendment be brought in as 
defendant; °° however, in certain jurisdictions, such 


amendment, it seems, may be allowed.*°® 


aN 


Action by assignee. In an action by two, as co- 
partners, for services rendered, where it appears 
on the trial that the services have been rendered by 
a firm of three, of which the two were members, it is 
proper to permit an amendment to the declaration, 
stating such fact, and that the claim has been as- 


American Packing, etc., Co. v. Turner 


Co., 2 Sask. L. 510, 12 WestLR 285. Roberts v. Toney, 100 W. Va. 688, | Casing Co., 34 Kan. 340, 8 P 403; 
Appearance as waiver in general of | 131 SE 552. Charleston Electrical Supply Co. v. 
irregularities in pleadings or other [a] For example, where prom- | Keyser Coal Co., 213 Ky. 389, 281 SW 


proceedings see Appearances §§ 55-61. 

20. See statutory provisions; and 
Stuart’ iv. Corning, 3:2. Conn. (105 
(construing Rev. St. tit 1 § 51). 

21. Dwyer Brick Works v. Flana- 
gan, 87 Mo. A. 340. 

22. Riley v. Stern, 10 NYS 8, 23 
AbbNCas 435. 

23. .Fassy v. Jacobs, 71 Miss. 145, 
127 NYS 1062. 


24. Dougart v. Desangle, 10 Rob. 
(La.) 430. 
25. Greer v. Waxelbaum, 115 Ga. 


866, 42 SE 266; Howes v. Patterson, 


76 Ga. 689. See Bridgeford v. Miller, 
13 KyL 927. ; 
[a] For example, in an action by 


the H Co., Ltd., upon an agreement 
with the H Co., a partnership, where 
defendant defaults, an amendment 
striking out ‘limited’ may not be 
made without the consent in writing 
of the partnership. Hansen Grain Co. 
v. Shillington, (Sask.) [1917] 2 West 
Wkly 827. 

[b] Although one of the original 
parties defendant is a member. 
Howes vy. Patterson, 76 Ga. 689. 

26. Changing character or capacity 
in which party sues in general see 
Parties § 471. 

27. Lister v. Vowell, 122 Ala. 264, 
25 S 564; Barber v. Clendaniel, 30 
Del. 11, 102 A 84; Kain v. Garnaas, 
27 N. D. 292, 145 NW 825. 

[a] No change of parties.—(1) An 
amendment describing plaintiffs as 
partners does not make any change 
of parties, since a partnership is not 
a person and cannot sue as a party 
plaintiff in the firm name, but a suit 
by a firm is properly brought in the 
names of the individuals who com- 
pose the firm. Lister v. Vowell, 122 
Ala,.264, 25 S 564. (2) The amend- 
ment affects the identity of the par- 
ties rather than the parties, and 
shows the jural relations of plaintiffs 
and the character in which they sue. 
Barber y. Clendaniel, 30 Del. 11, 102 


A 84. 
Grissom, 98 Ga. 


28, ‘Carlton’ fv: 
118, 26 SE 77; Heyman v. Decatur 


issory notes are payable to a firm and 
indorsed by the firm, in a suit up- 
on the notes against the individual 
members of the firm, an amendment 
which sets out that the firm is com- 
posed of the members individually 
sued is allowable. Heyman v. Deca- 
tur St. Bank, 16 Ga. A. 14, 84 SE 483. 

{b] No new party by an amend- 
ment that the joint liability alleged 
is that of a partnership. Carlton v. 
Grissom, 98 Ga. 118, 26 SE 77. 

Allegation of partnership in gen- 
eral in action against members of a 
firm see infra § 520. 

29. Haviland v. Mayfield, 38 Colo. 
185, 88 P 148; Durkee v. Conklin, 
13° Colo, A. .318,.-67 (P7486; ‘Baker’ iv: 
Hornick, 51 S. C. 313, 28 SE 941. 

30. Key v. Goodall, 7 Ala. A. 227, 
60 S 986; Stange v. Price, 191 Ky. 
734, 231 SW 532. 

[a] RBule applied.—Where an aver- 
ment in plaintiff's second cause of 
action that plaintiff is a corporation 
is a mistake and it is correctly 
charged in the first count that plain- 
tiff is a partnership and the names 
of the partners are set out, the defect 
is amendable before trial. Acme 
Food Co. v. Howerton, 141 Iowa 265, 
119 NW 681. 

31. Perry-Rice Grocery Co. v. W. 
EH. Craddock Grocery Co., 34 Tex. Civ. 
A. 442, 78 SW 966. 

[a] Notice of amendment.—(1) 
Service of amendment must be had 
upon defendants, where they have nei- 
ther appeared nor pleaded to a suit 
brought against the corporation. 
Perry-Rice Grocery Co. v. W. KE. 
Craddock Grocery Co., 34 Tex. Civ. A. 


442, 78 SW. 966. (2) Service of 
amended pleading’ in general see 
Pleading. 

32. Leatherman v. Times Co., 88 


Ky. 291,:11 SW 12, 10 KyL 896, 21 Am 
SR 342, 3 LRA 324. 

Statute of limitations as defense 
upon amendment as to defendants see 
Limitations of Actions § 502. 

637 e. eH waberkins = ©or ay, 
make, 119 Ga. 617, 46 SE 832; 


Shew- 
Anglo- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


185; Teets v. Snider eading Mfg. 
Co., 120 Ky. 653, 87 SW 803, 27 KyL 
1061; Pike v. Wathen, 78 SW 137, 
25 KyL 1264. 

34. Schiele v. Dillard, 94 Ark. 277, 
126 SW 835; White Co. v. Fayette 
Auto. Co., 43 Pa. Super. 532. 

[a]. Reason for rule.—(1) Such 
amendment is an entire change of 
parties defendant. Schiele v. Dillard, 
94 Ark. 277, 126 SW 835. (2) Sub- 
stitution of parties in general see 
Parties §§ 293-306: » 

[b] In New York (1) it has been 
held that an actioh against a sup- 
posed corporation may not be changed 
into an action against the partners 
(New York State Monitor Milk Pan 
OO), Vv. Remington’s Agricultural 
Works, 89 N. Y. 22 [rev 25 Hun 475]); 
(2) where the individual partners 
were never served with process and 
made no appearance (Gray v. Vought, 
216 App. Div. 230, 214 NYS 765 [rev 
126 Misc. 33, 212 NYS 511, and app 
dism 243 N. Y. 585 mem, 154 NB 
615 mem]). (3) But where service 
has been made upon those whose 
names plaintiff moves to insert and 
there is no corporation of the same 
name as the firm name, it has been 
held that plaintiff may amend. Skoog 
v. New York Novelty Co., 4 NYCiv 
Proc 144. 


35. Luria v. Newman, 199 NYS 21. 
' 36. Crowley v. Stresenreuter, 174 
Ill. A. 538; Remick v. J. Spaulding, 


ete. Conse Niw H is 2t3) CAL GOS 

{a] Thus (1) where in an action 
against an alleged «partnership an 
order allows the pfoceeding to be 
amended by discontinuing as to all 
but one who was served by striking 
out the word ‘partnership’ and by 
inserting the name of an alleged cor- 


| poration to which all belong, if the 


one served is ordered to put in his 
evidence, he has a right to assume 
that he is not making his defense as 
a member of a partnership. Crowley 
v. Stresenreuter, 174 Ill. A. 538. (2) 
ier anes in general see infra §§ 532, 


§§ 492-496] 
siened to plaintiffs.°7 

[§ 493] (6) Individual Doing Business under 
Firm Name.?S Where an individual doing business 
in a firm name*® improperly brings suit in such 
name,*® in certain jurisdictions it has been held that 
the action may be changed by amendment into an 
action by the individual;*t in others it has been 
held otherwise.*? If such firm name consists of the 
individual’s surname, prefaced by the initials of 
his christian names and followed by the words “and 
Co.,” these words are mere surplusage and may be 
stricken out by amendment.‘ Under statute au- 
thorizing commencement of an action by a partner- 
ship in the firm name, if the names of all the part- 
ners are unknown, and amendment thereafter by in- 
serting the names of partners composing the part- 
nership,** an action brought in the name of an al- 
leged partnership by an individual may not be 
amended by inserting his name as plaintiff doing 
business under such firm name.*® 

[§ 494] h. Change or Dissolution of Firm pend- 
ing Suit.*® Where, pending a suit, a partner volun- 
tarily withdraws from the partnership, he is still 
a party to the record.47 And where, after a suit is 
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to his partner, this does not necessitate a change of 
parties.t® If, pending an action, the firm is dis- 
solved, but the legal and beneficial ownership of the 
subject matter of the action remains the same, the 


_action will not abate.*® 


[§ 495] 10. Process.°°—a. Form of Process. Al- 
though the declaration is against individuals as part- 
ners,°! it is not, at common law, necessary that the 
process describe defendants as such.®? In jurisdic- | 
tions where a partnership may be sued as such,”* 
in an action against a partnership, process must be 
expressly directed to the partnership.°* In juris- 
dictions where an action by, or by and against, a firm 
should be in the names of the partners,®® if the proc- 
ess commencing an action is in the firm name, the 
defect, except in eases of service by publication or 
substituted service,°® may be immaterial>* or mere- 
ly irregular and amendable.*® After judgment, it 
has been held, such a defect will affect only individ- 
ual hability in execution or by way of lien.°® 

[§ 496] b. Service of Process—(1) In General. 
In the absence of a statutory provision to the con- 
trary,°° process in an action against the partnership 
must be served upon each individual member there- 


brought by partners, one of them sells his interest | of,°4 except in case of the absence of particular 
37. Dawson v. Peterson, 110 Mich. 50. Nature, issuance, requisites, | fend. Bryant v. Mack; 41 SW 774, 19 
431, 68 NW 246. and validity of process in general| KyL 744. (4) Likewise, in an action 
Assignments in general see Assign- | see Process [32 Cyc 419 et seq]. by a firm, where the individual names 


ments.:5 ‘CG. p 830 et seq. 51. 


Form of declaration sce 


in-| of the partners are stated in the 


38. Assumed and fictitious names |fra § 530. petition, a summons in the firm name 
in general see Names §§ 12, 13. 52. Tarlton v. Herbert, 4 Ala. 359.| is sufficient. Bryant v. Cheek, 41 SW ° 

39. See supra § 113. [a] Reason for rule.—The gen-|776, 19 KyL 749. 

40. Action in trade name where |eral doctrine is that upon general [b] In Alabama (1) although the 


plaintiff has no legal entity see Par- 


ties § 321. 

41. Bowen v. Buckner, 171 Mo. 
A. 384, 157 SW 829; Havana Bank v. 
Magee, 20 N. Y. 355. 

[a] Misnomer merely, not nullity 
for lack of legal entity in the party 
named as plaintiff, where plaintiff 
in business under firm name *“com- 
mences an action in that name; and 
he may by amendment, although stat- 
ute of limitations has run, substi- 
tute his own name. Bowen v. Buck- 
mer, 127i Mion Az 384,. 15% \SW--829; 

[b] Formal error merely. Havana 
Bank v. Magee, 20 N. Y. 355. 

42. Western, etc., R. Co. v. Dalton 
Marble Works, 122 Ga. 774, 50 SE 
978; Voight Brewery Co. v. Pacifico 
Co., 139 Mich. 284, 102 NW 739; B. 
Cerurniture Co. v. Tuewell,.% Bb. 
Cc. 84 


[a] Reason for rule.—Action be- 
gun without party plaintiff. Voigt 
Brewery Co. v. Pacifico Co., 139 Mich. 
284, 102 NW 739.. 


43. Lang v. Thompson, 16 Ont. Pr. 
516. 

44. See statutory provisions. 

45. Stirling v. Heintzman, 42 
Mich. 449, 4 NW 165 (construing 
Gomp.. Ei. §-530)- 

46. Where partner dies pending 
suit: 


Against the partnership see Abate- 
ment and Revival §§ 276, 494. 

By the partnership see Abatement 
and Revival §§ 267, 470. 

47. Robinson Bank v. Miller, 47 
Te VA. 3105 Scott wv. ‘Beard, 5 Kan. 
A. 560, 47 P 986; Ayrault v. Cham- 
berlin, 26 Barb..(N. Y.) 83. \ 

48. Evans v. Reeves, 6 Tex. Civ. 
A. 254, 26 SW 219. 

Cross references: \ 

Parties upon assignments pendente 
lite in general see Parties § 296. 
Transfer by plaintiff of interest in 
subject matter of action to co- 
plaintiff during pendency of suit 
no ground for dismissal see Abate- 

ment and Revival § 223. 

Transfer of plaintiff's interest in 
general as abating action see 
Abatement and Revival 1C. J. p 142 
et “seq. 

49. Phillips v. Holmes, 165 Ala. 
250, 51 S 625, 


process plaintiff may declare spe- 
cially. It is not therefore neces- 
sary to describe defendants as part- 
ners in the writ. Tarlton v. Her- 
bert, 4 Ala. 359. 

{[b] Subpoena.—Service upon in- 
dividual members by a subpcena ad- 
dressed to them has been held good, 
although a bill was against certain 
persons using a firm name and the 
prayer for a subpoena was against 
the firm by its firm name. Gillett 
v. Walter, 74 Ga. 291. 

53. See supra § 457. 

54. Louisiana Farm Bureau Cot- 
ton Growers’ Co-Op. Assoc. v. Bacon, 
164 La. 126, 113 S 790. 


55. See supra § 471. 
56. See infra §§ 497, 498. 
57. Dale v. Keefe, 178 Ill. A. 262; 


Keathley v. Stump, 147 Ky. 406, 144 
SW 87; Bryant v. Cheek, 41 SW 776, 
19 KyL 749; Bryant v. Mack, 41 SW 


774, 19 KyL 744; and cases infra 
this note. 
[a] For example (1) where plain- 


tiffs are described in the preecipe and 
statement of claim by their full 
names, doing business as a certain 
named partnership, the fact that the 
summons describes them only by the 
firm name, which is their surnames 
without their christian names, since 
defendant was not misled, is not a 
material variance. Dale v. Keefe, 
178 Ill. A. 262. (2) Where the sum- 
mons is in the firm name of W 

and Son, instead of WS and JS doing 
business under the firm name of “WS 
and Son,” but the petition states who 
compose the firm, and defendants 
appear, the summons has_ served 
every purpose that it was intended 
to serve by the code, and when de- 
fendants responded they were ad- 
vised as to who composed the firm as 
fully as though the names had been 
set out at length in the body of the 
summons. Keathley v. Stump, 147 
Ky. 406, 144 SW 87. (3) Where a 
summons as to both plaintiffs and de- 
fendants runs in the names of the 
firms rather than in the names of 
individual members, the defect is 
immaterial, where the names were 
stated in the petition, the summons 


,was served upon the proper parties, 


and they had an opportunity to de- 


practice of suing in the firm name, 
followed by a statement in the com- 
plaint of individuals composing the 
partnership, has been allowed (see 
Supra § 471 text and note 51 [e]). 
(2) it is not sufficient as against ap- 
propriate demurrer merely to state 
the partnership name in the sum- 
mons (Cole y. Gay, 20 Ala. A. 643, 
104 S 774). 

[c] In Texas (1) where, by stat- 
utory provision, the citation should 
state the names of all the parties, a 
citation in the firm name is sufficient. 
(De Walt v. Zeigler, 9 Tex. Civ. ‘A. 
82, 29 SW 60) (2) if the individual 
names of the partners appear in the 
petition (Putman v. Wheeler, 65 Tex. 
522; Andrews y. Ennis, 16 Tex. 45). 
(3) All the more, where a citation 
gives the name of the partnership, al- 
though not the names of its members, 
but a copy of the petition, contain- 
ing both the partnership and individ- 
ual names of plaintiffs, is served 
upon defendant along with the cita- 
tion, the citation is sufficient. Graves 
v. Drane, 66 Tex. 658, 1 SW 905. 

58. Gans v. Beasley, 4 N. D. 140, 
59 NW 714; Red River Valley Cot- 
ton Co. v. J. W. Staleup Mercantile 
Co., 41 Okl. 34, 136 P 1115. 

[a] Where defendant appears, a 
summons in a justice’s court against 
a partnership which does not show 
the individual name of each partner 
is not a nullity, but merely irreg- 
ular, and may be cured by amend- 
ment. Red River Valley Cotton Co. 
v. J. W. Stalcup Mercantile Co., 41 
Oh 34551386. Pi iss 

Defects in names of parties amend- 
te in general see Process [32 Cyc 


59. Link v. Repple, 7 Pa. Co. 138. 

60. See*infra text and note 64 et 
seq. 

61. U. S—Romona Odlitic Stone 


Co. v. Bolger, 179 Fed. 979. 


eye ece vy. Doniphan, 4 B. Mon. 


Miss.—Demoss vy. 
Miss. 661. 

Mo.—Van Natta v. Harroun Real 
BHst,; Co. 221) Mo, 373; 120 “Sw evs. 

Pa.—Pennock v. Swayne, 6 Watts 
& S. 239; Batdorf yv. Shaffer, 15 Pa. 
Dist. 780; Cover v. Brown, 7 Pa: 


Brewster, 12 
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members from the jurisdiction,®? in which ease eq- 
uity permitted service of the subpena against the 
partners abroad upon a partner within the jurisdic- 
However, where the statute so provides, an 
action may be instituted against a partnership by 
service of process upon any partner or partners,°* 
and a judgment obtained which is binding against 
the firm property and the separate property of the 
Further, service upon one part- 
ner, expressly or impliedly authorized to represent 
the rest, will bind each individually,®® and service 
upon an individual partner is sufficient for the en- 


tion.®* 


. partners. served.®® 


Dist:L0: 

Vt.—People’s Nat. Bank v. Hall, 
%6 Vt. 280, 56 A 1012. 

Eng.—Adam v. Townend, 14 Q. B. 
D. 103; Jackson v. Litchfield, 8 Q. 
B. D. 474; Moredon v. Wyer, 6 M. & 
G. 278, 46 ECL 278, 134 Reprint 899; 
Young v. Goodson, 2 Russ. 255, 3 Eng 
Ch 255, 38 Reprint 331. 

[a] Cross complaint.—Where, in 
a suit against a debtor, the debtor 
files a cross complaint against plain- 
tiff and alleges that another per- 
son is a partner of plaintiff and that 
the partner is indebted to cross com- 
plainant, but such alleged partner 
is not summoned upon the cross peti- 
tion, the court has no jurisdiction 
over such alleged partner and can- 
not bind him by transferring the 
cause to equity in order to settle 
the accounts between plaintiff and 
such alleged partner. Faullds_ v. 
Davis, 11 Ky. Op. 610. 

62. Judgment perelust 
served see infra § 5 


parties 


63. Darwent v. Walton, 2 Atk. 510, 
26 Reprint 707; Kinder v. Forbes, 3 
Beay. 503, 17 EngCh 503, 48 Re- 
print 1277; Carrington v. Cantillon, 
Bunb. 107, 145 Reprint 612; Hender- 
son v. Camebell, S47 ds (Che. 6665 
Snow v. Hole, 10 L. J. Ch. 178; Coles 


v. Gurney, 1 Madd. 187, 56 Reprint 
70; Birdwood v. Hart, g Price 176, 
My a eee 228. 

. S—UzESS. v. American Bell 
mee icon 29 Fed. 17 (discussing Ohio 
statutes). 

Ala.—Bowin v. Sutherlin, 44 Ala. 
278. 

Cal.—Ingraham v. Gildemeester, 2 
Cal. 88. 

Colo.—Barnes v. Colorado Springs, 
etc., R. Co., 42 Colo. 461, 94 P 570. 

Fla.—Thomas v. Nathan, Oo Ear, 
386, 62 S 206; Orlando First Nat. 
Bank v. Greig, 43 Bla. 412) °31,S) 239. 

Ga.—Printup v. Turner, 65 Ga. 71, 
Heyman v. Decatur St. Bank, 16 Gas 
A. 14, 84 SE 483; Denton v. Hannah, 
12 Ga. A. 494, 77 SE 672; Guy v. 
Kaulman, 11 Ga. A. 350, 15 SE 269; 
Ferry v. Mattox, 2 Ga. A. 104, 58 SE 
291. 

Iowa.—Nrxon v. Downey, 42 Iowa 
78; Brydolf v. Wolf, 32 Iowa 509; 
Gregory v. Harmon, 10 Iowa 445; 
Saunders v. Bentley, 8 Iowa 516; 
Walker v. Clark, 8 Iowa 474. 

Mass.—Parker v. Danforth, 16 
Mass. 299. 

Mich.—Rickman v. Rickman, 180 
Mich. 224, 146 NW 609, AnnCas1915C 


1237. 
Nebr.—Rowland v. Shephard, 27 
Nebr. 494, 43 NW 344. 


N. M.—Good v. Red River Valley 
Co., 12 N. M. 245, 78 P 46. 

N. Y.— Feldman v. Siegel, 43 Misc. 
392, 87 NYS 538; Maneely v. Mayers, 
43 Misc. 380, 87 NYS 471;, Kirkbride 
v. Wilgus, 37 Mise. 59; 15 NYS 1036; 
Staiger v. Theiss, 19 Misc. 170, 43 
INV oS 292) Cohn vy. King, 172 NYS 
288, [aff 187 App. Div. 969 mem, 175 
NYS 897 mem]; Granit v. Abramo- 
witz, 112 NYS 1081. 

Ok1.—Symms Grocer Co. 
ham, 6 Okl. 618, 52 P 918. 

Pa.—Walsh vy. Kirby, 228 Pa. 194, 
77 A 452, 20 AnnCas 1237; Burns v. 
Drury, 18 Pa. Dist. 971. 


v. Burn- 


PARTNERSHIP 


is irregular.®® 


partnership.7+ 


Porto Rico.—Ruffer v. Patxot, 1 
Porto Rico Fed. 357; Banco de Puer- 
to Rico v. Olivieri, 10 Porto Rico 
37 


S. C.—Simonds v. Speed, 40 S. C. 


1B s300 ’ 
Wis.—Young v. Krueger, 92 Wis. 
Lo6m\@: 


361, 66 NW. 355. 

Eng. —Pollexfen v. Sibson, 

B. D. 792; Hamilton Bank v. Blakes- 
lee, 9° Ont? Pr=~130. 

[a] In Louisiana (1) Code Pract. 
art 198 applies to ordinary partner- 
ships as well as commercial part- 
nerships, so that service of citation, 
as prescribed, ‘on any of the part- 
ners in person, <orsat® théir store or 
counting house, by delivery to their 
clerk or agent,” is sufficient in an 
action against an ordinary partner- 
ship. Cornille v. Dun, 143 La. 1045, 
79S 855. (2) Likewise, in an action 
brought in the district court of a 
parish, process directed to a com- 
mercial or to an ordinary partner- 
ship using a firm name may be served 
personally on any member of the 
partnership wherever found in the 
parish or at the office of the partner- 
ship. Beebe v. McKeithen Constr. Co., 
5 La. A, 179. (3) In earlier cases it 
has been held that service of process 
in an action against an ordinary or 
particular partnership must be made 
on each and every partner. Le Blanc 
v. Marsoudet, 25 La. Ann. 464; Ridge 
v. Alter, 14 La. Ann. 866; Dougart v. 
Desangle, 10 Rob. 430; McGehee v. 
McCord, 14 La. 362. (4) But during. 
the existence of a commercial part- 
nership service upon one of the firm 
is good against all. Liverpool, etce., 
NAY. 1COn Ve Akar ae Meds [Olan 94 
Woods 201; Levy v. Rich, 106 La. 
243, 30 S 3877; Anderson v. Arnette, 
27 La. Ann. 237; Kearney v. Fen- 
ner, 14 La. Ann. 870; Gaiennie v. 
Akin, 17 La. 42, 36 AmD 604.. (5) 
In an action against a commercial 
partnership, domiciled in Louisiana, 
service of citation, addressed to the 
fitm, upon one of ‘the members, will 
bring in the firm and the member 
served. Empire Rice Mill: Co. v. 
Neumond, 199 Fed. 800. 

[b] In the Philippines, if, upon the 
death of a liquidator of a commercial 
partnership, which is defendant in a 
suit, the partners fail to appoint 
a new liquidator, all necessary proc- 
ess and notices may be served upon 
any member of the partnership found 
within the jurisdiction of the court 
in which the case is pending. Hong- 
kong Bank v. Jurado, 2 Philippine 671. 

[ec] In Tennessee (1) personal 
service upon one partner is not seryv- 
ice of process upon a partnership, 
neither resident nor doing business 
in the state, in the absence of a stat- 


ute authorizing such service. J. GC. 
Jacobs Banking Co. v. Security Bank- 
Ine) (Cor, 16) Renmin Cieva can alba feano LAL 


judgment against partners jointly in- 
debted will not be disturbed where 
one has been served within the court’s 
jurisdiction and the others within 
another county by a counterpart writ, 
although the counterpart did not 
show that the latter were sued joint- 


ly with the former. White v. Lea, 
9 Lea 449. f } 
[d] In Texas (1) in an action 


against a partnership, service upon 


Action in firm name. 
‘the partnership by its firm name,’° if the partnership 
and its members are made defendants, service of 
summons upon the members is good as against the 
If an action is brought against the 


L§ 496 


. 


forcement of a several liability against him.°* 
Where process is served upon individual members of 
a partnership, they are before the court as copart- 
ners and as individuals.°* 
mons upon one partner after entry of judgment 
against the firm upon service of the other partner 


Service of writ of sum- 


a 


Where it is permitted to sue 


one member will bring the partner- 


ship before the court. Hedges v 
Armistead, 60 Te 276 (construing 
Rev. St. art 1224); Alexander v. 


Stern, 41 Tex. 193;sFeldman v. Seay, 
(Civ; "A.) 291 SW 350; Graham Hotel 
Corp. v. Leader, (Civ. A.) 241 SW 700; 
State v. Cloudt, (Civ. A.) 84 SW 415 
(construing Rev. St. [1895] § 1347); 
Rhodius v. Storey, 1 Tex. A. Civ. Cas. 
§ 336. (2) Where Rev. St. § 2033 
provides that citations served upon 
one member of a partnership shall be 
sufficient to authorize a judgment 
against the partnership and the part- 
ner actually served, and § 2223 pro- 
vides that, where the suit is against 
several partners jointly indebted up- 
on contract, and the citation has been 
served upon some of such partners 
but not upon all, judgment may be 
rendered therein against such part- 
nership and the partners actually 
served, where no judgment is ren- 
dered against the .partner actually 
served, no judgment should be ren- 
dered against the partnership, for the 
other members who were not served 
were not before the court. Amarillo- 
Panhandle Dev. Corp. v. Ellis, (Civ. 
A.) 10 SW (2d) 733. «(3) Judgment 
against partnership where one part- 
ner served see infra § 551. (4) Where 
service of Summons was upon one not 
a member of the firm, the firm is 
not within the jurisdiction of the 


court. Miller v. Santa Anna First 
State Bank, ete., Co., (Civ. A.) 184 
SW 614. (5) But under Vernon’s 


Rees Civ. St. Annot. (1914) arts 
1852, 1863, 2006, failure to serve one 
of the par tners in an action against 
all of the partners and copartnership 
does not invalidate service upon the 
others. Wichita County Lumber Co. 
v. Maer, (Civ. A.) 235 SW 990. 
65. Cross references: 
Judgment against partner served see 
infra § 551. 
Judgment pe sanet partner not served 
see infra § 5 
Property Bue ce judgment against 
partners or partnership where one 
Darter served see infra § 554. 


66. Romona Odlitic Stone Co. v. 
Bolger, 179 Fed. 979. 
67. Coats v. Milner, 134 Ark. 311, 


203 SW 701. 

[a] Rule applied.—Where a cred- 
itor informally proceeds against mem- 
bers of a firm by motion on notice, 
and notice is directed to both mem- 
bers, but served on one only, if plain- 
tiff and the one served proceed to a 
trial of issues raised by pleas to the 
merits, plaintiff is deemed to have 
elected to sue only the party on 
whom notice was served. Harris vy. 
Welch, 87 W. Va. 154, 104 SE 277. 

Lb] Counterclaim.—In an action 
by a partner upon personal trans- 
action, a counterclaim based upon 
a partnership obligation is not bad 
because of failure to serve process 
upon the other partners. Coats v. 
Milner, 134 Ark. 311, 203 SW 701. 

68. Epstein v. Tampa First Nat. 


Bank, 92 Fla. 796, 110 S 354. 
69... Ross! Bros.> (Co. Ltdyev. Gans 
kin, 2 Alta. L. 267, 9 WestLR 222. 
70. See supra § 471. 


71. Vance -v. Gilbert, 178 Cal. 574, 
174 P 42. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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firm in the individual names of its members, the 
summons should be served upon each of the members 


2 


so named,’? if present in the state.‘® 
A partnership is not 
bound by service upon another firm of the same 


Firms with identical names. 


name.‘+ 


[$ 497] (2) Substituted Service.7® 
statutes so provide, process in an action against a 
partnership may be served by leaving a copy at its 
usual place of business with one of its members or 
with its elerk or general agent or other specified 
person,’® but to justify such procedure plaintiff 
must bring himself within the terms of the statute."* 
Such a statute is merely cumulative and does not 
each partner.** 
Where, by statute, service upon a defendant may be 
made by leaving a copy of the process at his resi- 
dence,‘® in a suit against the individual members 
of a partnership,®°® or in a suit against the individual 
members by the firm name,*! where such suit is au- 
a copy of the process 


preclude personal service upon 


thorized,** service by leaving 


72. Herron yv. Cole, 25 Nebr. 692, 
41 NW 765; Winters v. Means, 25 
Nebr. 241, 41 NW 157, 13 AmSR 
489. 

73. Winters v. Means, supra. 


™. Warren People’s Market Co. v. 
Corbett, 114 Oh. St. 126, 151 NE 51. 

75. Substituted service in general 
see Process [32 Cyc 461 et seq]. 

76. eUa 8: Al Tee 
U. S. 48, 20 SCt 535, 44 L. ed. 665; 
Ralya Market Co. v. Armour, 102 
Fed. 530; Mitchell, ete., Furniture 
CO% Ve Sampson, 40 Fed. 805 

Ill.—Leslie yv. Bartlett, 164 Ill. A. 


346, 347; Kamp v. Bartlett, 164 Ill. 
A. 338; Watson v. Coon, 155 TD gas 
158 [aff 247 Ill. 414, 93 NE 289]. 

Ky.—Fox v. Blue-Grass Grocery 
Co., 60 SW 414. 

Nebr.—Stelling v. Peddicord, 78 
Nebr. 779, 111 NW 793. 

Oh.—Grady v. Gosline, 48 Oh. St. 
665, 29 NE 768. 

Wash.—Coughlin v. Pinkerton, 41 
Wash. 500, 84 P 14. 

Eng.—In re The Debtors, [1912] 
W. N. 238. 


Ont.—Gibson v. Le Temps Pub. Co., 
6 Ont. L. 690, 2 OntWR 1122. 

[a] Agent with no usual place of 
business.—Under Code Civ. Proc. § 25, 

which provides that process against 
a firm which is sued by the firm 
name shall be served by a copy left 
at their usual place of doing busi- 
ness within the county with a mem- 
ber of such company or with a clerk 
or general agent, where the agent who 
was served had a roving commis- 
sion and no usual place of doing busi- 
ness within the county, service upon 
him will not give the court jurisdic- 
tion of the partnership. Stelling v. 
Peddicord, 78 Nebr. 779, 111 NW 793. 

{b] Nonresidents.—(1) Where, by 
statute in certain jurisdictions, a 
firm, the members of which are all 
nonresidents, has a place of business 
in a county in which suit is instituted 
and service of process may be had in 
such county by serving process up- 
on the firm’s agent, the word ‘‘nonres- 
idents” as used in the statute applies 
to nonresidents of the county in 
which the suit is brought and is not 
restricted to nonresidents of the state. 
Leslie v. Bartlett, 164 Ill. A. 346, 347; 
Kamp v. ‘Bartlett, 164 Ill. A. 338; 
Watson Vv. Coon, 255 THACAS 158% [aft 
247 Ill. 414, 938 NE 289] (construing 
Hurd Rev. St. 1909 ier 10) 4 2 G2) 
In an action against a partnership, 
a statute, providing that if the mem- 
bers are nonresidents service may be 
had upon certain agents designated 
by such statute, has been construed 
to be limited to an action against a 
partnership all of whose members 
are nonresidents. Fox v. Blue-Grass 
Grocery Co., (Ky.) 60 SW 414 (con- 
struing Code Civ. Proc. § 51 [6]). 
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at the partner’s home is sufficient. 
suit is against the firm itself,** 
vision of the statute service may be had upon a mem- 
ber of the firm or its agent,'* service at the house of 
one member of a firm upon a person not a clerk or 
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But where the 
and by express pro- 


agent of the firm is insufficient,*® although a statute 


Where the 


(3) The provision of a statute pro- 
viding the manner in which service 
shall be made upon a nonresident 
copartnership must be complied with 
in order that the court may acquire 
jurisdiction. Barnsback vy. Mastin, 
245 Ill. A. 242. 

{c] In Louisiana (1) service of 
citation on a clerk at the place of 
business is sufficient as against both 
ordinary and commercial partner- 


ships. Cornille v. Dun, 143 La. 1045, 
TIMMS 22855 (construing Code Pract. 
art 198). (2) But where defendant 


is sued as a silent partner'in a com- 
mercial firm, service of process upon 
a clerk of the firm has been held in- 
sufficient. Ridge v. Alter, 14 La. Ann. 
866. (3) Jurisdiction over a nontrad- 
ing partnership, when domiciled in 
another state and composed of non- 
residents, cannot be obtained by serv- 
ice on a clerk employed in its place 


of business within the state. Cor- 
niles. Dune ssa POMS 97 AS! HO 
(construing Code Pract. art 198). 


(4) Where a commercial partnership 
is organized under the laws of the 
state, process may be served upon 
it, although all the partners are non- 
residents, by delivering the process 
at the firm’s place of business within 
the state to an agent in charge who 
is not a partner. Esteve v. Harrell, 
272 Fed. 382 (construing Code Pract. 
art 198). 

{d] In the Philippines service of 
summons on the managing agent of a 
commercial partnership is service 
upon the partnership itself. Vargas 
v. Chan Hang Chiu, 29 Philippine 446 
Oe ate Code Civ. Proc. § 396 par 


[e] In Quebec (1) it has been 
held that service upon a commercial 
partnership at its business office, the 
bailiff speaking to a person of dis- 
cretion, is service upon each partner 
individually as well as upon the firm. 
Sykes v. Dillon, 28 Que. Super. 230, 
VRiOQUS EET We D8.bs (2) Service upon 
a general partnership, although by 
service upon a partner, must be made 
at its place of business, if it has 
one. Underwood v. Malone, 10 Que. 
Super. 435 (construing Code Civ. 
Proc. art 60). 

77. State v. Gray, 92 Ela. 1123, 
111 S 242; Thornburg v. Bennett, 
(Iowa) 221 NW 840; Sherman  v. 
Oelsner, 135 NYS 592. 

[a] Bhus (1) where service upon 
an agent of a firm composed wholly 
of persons not resident in the state 
is authorized by statute, omission of 
“as” in designating defendants, non- 
residents, before “copartners trading 
and doing business,” under a certain 
firm name, renders an action against 


defendants not necessarily one 
against the copartners, Since the 
words ‘copartners,”’ etce., are mere 


provides that, when a defendant is sued individually 
and not found within the county, service may be 
made by leaving a copy at his usual place of resi- 
dence with some member of his family.*® 
Jurisdiction of nonresident partner. 
designated by such statute to receive service is not 
the agent of a nonresident partner for that purpose 
so as to bind him individually.*7 
Individual doing business in firm name. 
against a person carrying on business within the 
jurisdiction in a name other than his own,’*® where 
it is provided that the rules relating to proceedings 
against firms apply and service upon a firm may be 
made at its office within the jurisdiction upon the 
person having the management of the business,*°® 


An agent 


In a suit 


description, and thus the action is 
not within statute. State v. Gray, 92 
Fla. 1128, 111 S 242 (construing Rev. 
Gen. St. [1920] § 2602). (2) Where, 
under a statute authorizing service 
upon the agent of a firm that has an 
office for the transaction of business 
in a county other than that in which 
the principal resides, if the action 
is connected with such office or 
agency, where it does not appear that 
the partnership had only. one office 
at place of service or that action 
grew out of agency or that agent 
served was employed in such office, 
such service will not be sustained. 


Thornburg v. Bennett, (Iowa) 221 
NW 840 (construing Code [1924] § 
11079). 

78. Herron v. Cole, 25 Nebr. 692, 41 
NW 765. 

79. See Process [32 Cyc 462 et 
seq]. : 

80. Hanna v. Emerson, 45 Nebr. - 
age 64 NW 229 (construing Code § 

81. Barnes v. Colorado Springs, 
etc., R. Co., 42 Colo. 461, 94 P 570. 

82. See supra § 471. 

83. See supra § 471. 

84. See supra text and note 76. 

85. Abat v. Holmes, 8 Mart. N. S. 
(La.) 145 (construing Code Pract. 
art 198). 

86. Brydolf v. Wolf, 32 Iowa 509 
(construing Revision §§ 2816, 2826). 

[a] The wife of a partner is in 


no sense an agent of the partner- 
ship, nor is she her husband’s agent 
in respect of the partnership busi- 
ness. Brydolf v. Wolf, 32 Iowa 509. 
87. Flexner v. Farson, 248 U. S: 
289, 39 "SC 9%, GS8ii.2 eds 250m ena 
268 Ill. 435; 109 NE 327; AnnCas 
1916D 810]; State v. Gray, 92 Fla. 
1128, 111 S 242 (construing Rev. Gen. 
St. [1920] -§ aeoe ys, Knox v. Wagner, 
141 Tenn. 348, 209 SW 638 (constru- 
ing Thompson Shannon Code § 4542). 
[a] Beason for rule.—‘It is said 
that the defendants by doing busi- 
ness in the State consented to be 
bound by the service prescribed. The 
analogy of suits against insurance 
companies based upon such service 
is invoked. But the consent 
that is said to be implied in such 
cases is a mere fiction, founded upon 
the accepted doctrine that the States 
could exclude foreign corporations 
altogether, and therefore could estab- 
lish this obligation as a condition to 
letting, them, in. -.). The State had 
no power to exclude the defendants 
and on that ground... the analogy 
failed.””’ Flexner v. Farson, 248 U. 
S589) 20S io SO 0%, a63, dudes 2b0) 
[aff 268 Ill. 435, 109 NE 327, AnnCas 
1916D 810]. 
88. Individual doing business in 
firm name in general see supra § 113. 
89. See statutory provisions and 
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such service may not be made upon the agent of a 
nonresident foreign subject doing business within 
the jurisdiction in a firm name.®® <A petition against 
an individual doing business in a firm name must be 
served upon him personally, despite a rule by which 
any notice or petition for which personal service: is 
necessary shall be deemed duly served upon all the 
members of a firm, if it is served at the principal 
place of business of the firm in the jurisdiction upon 
the person having the management of the partner- 
ship business.°®1 

[§ 498] (8) Service by Publication.°? Where the 
statutes so provide, nonresident partners may be 
served by publication,?*® it being necessary that the 
statute permitting such service be strictly fol- 
lowed.°* In jurisdictions where a firm should be 
sued by the names of the partners,®® if it is sued by 
its firm name, service by publication will not confer 
jurisdiction over its members,®® although the firm 
has actual notice.of the suit.°7 However, it has been 
held that service by publication upon a partnership 
by its firm name is only an irregularity.°* In an 
action against a partnership by its firm name, au- 
thorized by statute, under which service is to be 
made at the firm’s place of business,®® service by 
publication is insufficient.? 


[§ 499] c. Acknowledgment and Proof of Serv- 
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[§§ 497-500 


ice.2 Where by statute service upon one partner is 
service upon the firm, an acknowledgment by one 
partner of service of a writ or other process is bind- 
ing upon the firm.’ But an acknowledgment, not in- 
tended to be in behalf of the firm but for the partner 
individually, has been held not operate beyond that 
intention.* If an acknowledgment of service is made 
by one partner in the presence of the other and with 
his consent, the partnership is bound.? 

Return. In an action against a firm or partners 
the general rules that the return should show upon 
its face that everything necessary to constitute good 
service has been done,® but that, if it can be fairly 
inferred from the language employed that the officer 
has met the requirements of the law, the return will 
be deemed sufficient,’ apply. A return showing sery- 
ice upon a partner need not show that it was made 
upon one employed in the general management of 
the business, as where service is upon one only an 
agent of the partnership; ® and where there is no 
authority for service upon the general manager of 
a partnership, the return of service of process upon 
one of the partners, naming him, as “general man- 


gager-and one of defendants,” is good, since the words 


“eeneral manager” may be considered surplusage.® 
[§ 500] d. Objections and Waiver.1° Copartnérs 
are without a joint right to complain of improper 


rules of court. 81 Kan. 68, 67, 105 P)17,-29 LRANS 6. See Process [32 Cyc 498]. 
90. St. Gobain, ete., Co. v. Hoyer- | 287. 7. See Process [32 Cyc 498]; and 
mann’s Agency, [1893] 2 Q. B. 96; 99. See supra text and note 76. cases infra this note. 


Taylor v. Johnson, [1917] W. N. 341 Ls 
(construing Order XLVIla rule 11): [a] 
91. In re The Debtors, [1912] W. 


Smith v. Hoover, 39 Oh. St. 249. 
Reason for rule.—The stat- 
ute authorizing an action against a 


{a] For example (1) in an action 
against a firm by the firm name, the 
affidavit of one who served the sum- 


ne 238 (construing Gen. Rules, rule 
60). 

92. Service by publication in gen- 
eral see Process [32 Cyc 467 et seq.] 

Time for objections, waiver, and 
cure see Process [32 Cyc 527 et seq]. 

93. Tabler v. Mitchell, 62 Miss. 
437; Nye v. Rutherford, 8 Oh. Dec. 
(Reprint) 224, 6 CincLBul 378. 

[a] Actual service—Publication of 
the writ is ‘actual service’? within 
the meaning of a statute providing 
that service on one partner is serv- 
ice on the firm and on the partner ac- 
tually served. Martin v. Burns, 80 
Tex. 676, 16 SW 1072. 

94, Yarbrough v. Pugh, 63 Wash. 
140, 114. P 918, 33 LRANS 351. 

95. See supra § 471. 

96. Yarbrough y. Pugh, 63 Wash. 
140, 114 P 918, 38 LRANS 351. See 
also Likens v. McCormick, 39 Wis. 
313, 316 (where, after order of pub- 
lication, a single copy of summons 
and complaint was mailed to defend- 
ants by their firm name, giving only 
the initials of their christian names 
which were known to plaintiff, the 
court, although all defects in juris- 
diction were waived, said: “If copies 
had been separately so directed and 
mailed to each, it would have been a 
doubtful service’’). 

97. Moses P. Johnson Mach. Co. 
v. Watson, 57 Mo. A. 629. 

98. Neiswanger v. Ord, 81 Kan. 63, 
105 P 17, 29 LRANS 287. 

[a] Reason for rule.—‘In the 
present case every practical purpose 
of a publication summons was sub- 
served by the procedure adopted. The 
mortgage had been taken by the firm 
under the designation of John D. 
Knox and Co. The published notice 
addressed in the same manner con- 
veyed the necessary information as 
well as though the names of the part- 
ners had been stated. ... If the serv- 
ice attempted was entirely ineffectual 
it must be because the firm as such 
had no capacity to be sued, not be- 
cause it had not received construc- 
tive notice in the manner prescribed 
by the statute.” Neiswanger v. Ord, 


firm by the firm name gives a new 
remedy and prescribes the mode of 
enforcing it. Complete in itself, the 
mode prescribed is exclusive. It is 
the intention of the legislature that 
such actions should be prosecuted in 
the county in which the firm’s place 
of business is situated without re- 
gard to the residence of the members. 
The claim that the firm may be served 
by publication, however, makes 
the nonresidence of the members a 
test of jurisdiction in any county 
where property of the firm may be 
seized in attachment, without re- 
gard to the place of business of the 
eee Smith v. Hoover, 39 Oh. 
t. 249. 


2. Cross references: 

Acceptance of service by attorney see 

Attorney and Client § 148. 
Acknowledgment of service by one 

member of foreign partnership in 

trustee proceeding see Garnishment 

§ 304 note 77 [al]. 

Proof of service by publication see 

Process [32 Cyc 509 et seq]. 
Return and proof of service in general 

see Process [32 Cye 496 et seq]. 

38. Bowin v. Sutherlin, 44 Ala. 278; 
Click v. Click, Minor (Ala.) 79, 80 
[overr in part by Duncan v. Tom- 
beckbee Bank, 4 Port. (Ala.) 181; 
Demott v. Swaim, 5 Stew. & P. (Ala.) 
293; and limited to acknowledgment 
of service before dissolution of firm]; 
rene v. Mattox, 2 Ga. A. 104, 58 SE 

Sal; 

“It is believed never to have been 
questioned, but that an acknowledg- 
ment of service is to all intents and 
purposes as valid as if the writ had 
been executed by the sheriff.” Click 
v. Click, supra. 

4 Clark v. Stoddard, 3 Ala. 366. 

[a] For exainple, where one of 
two partners, to a writ sued out 
against the firm, acknowledged servy- 
ice of the writ as follows: “I hereby 
acknowledge service . .. signed, T. 
S. C., one of the firm of C. & L.,” there 
is no acknowledgment of service in 
behalf of the firm. Clark vy. Stoddard, 
3 Ala. 366. 

5. Freeman v. Carhart, 17 Ga.) 348. 


mons that the persons upon whom he 
served it, naming them, are members 
of the firm named in’ the summons 
as defendant is sufficient to confer 
jurisdiction over such persons. Gale 
v. Townsend, 45 Minn. 357, 47 NW 
1064. (2) A return of service of sum- 
mons in an action against a partner- 
ship C W & D, of which A D is a 
member, that “I delivered a copy of 
said summons to the within-named 
A. D., defendant,” where there is only 
one D mentioned in the summons, 
is sufficient. Barnes v. Colorado 
Springs, etc., R. Co.,;° 42 Colo. 461, 
466, 94 P 570. (3) Where the com- 
plaint alleges that S H Sons is a cor- 
poration or a partnership, doing busi- 
ness in a city in another state, and 
the return states that summons, etc., 
were served on defendant S H Sons, 
by delivering to, and leaving with, 
S H copies of them, that such S H 
is one of the firm of such defendant 
which is S H Sons, and that defend- 
ant so served is the one mentioned 
in the summons and complaint, the 
service is sufficient. Norris Co. v.- 
Levin; 8UES! Chséy GL Sms i0s 14) 
In an action against C and A, part- 
ners, where the indebtedness is joint 
and the property involved in the 
litigation is owned as partners, under 
Lord L. § 61 providing that in ac- 
tions against defendants jointly lia- 
ble, when service is upon one, judg- 
ment may be had against all as far 
as it may be enforced against joint 
property, a return is sufficient which 
states that Summons was served on 
defendants by delivering to, and leavy- 
ing with, such C andsA in person and 
personally a copy of, ete. Bandon 
First Nat. Bank v. Manassa, 80 Or. 
53, LEO bP S258. 

8. Walker v. Clark, 8 Iowa 474. 

Service upon agent of partnership 
see supra § 497. 

9. Walsh v. Kirby, 228 Pa. 194, 77 
A 452, 20 AnnCas 1237. 

10. Effect of appearance see 
fra § 504. 

Persons entitled to object to service 
of process in general see Process [32 
Cyse 519]. 


in- 


4 For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


el ee 


~ §§ 500-504] 


service of summons upon one of them; 11 or of serv- 
ice of summons by fraud practiced upon only one.t? 
A resident partner, who has been served, and brings 
the case on for hearing upon motion to dismiss, can- 
not complain that his copartners, who are nonresi- 
dent aliens, have not been served.!? 
tion where a partnership should be sued by the names 
of the partners,!* where a firm answers in its firm 
name, by which it is sued, it is presumed, in the 
absence of anything to the contrary, that service 
was properly had on some member of the firm.1® 

[§ 501] 11. Appearance!®°—a. Authority To En- 
In an action against a partnership, one part- 
ner has, in general, no implied authority to enter 
an appearance for a copartner,t* although the latter 
It has been held, how- 
ever, that a partner,!® if he is the managing or active 
partner?® and his partners are beyond the jurisdic- 
tion,** has implied authority to employ an attorney 


ter. 


is beyond the jurisdiction.!§ 


11. Selmer v. Smith, 
131 A 663. 

12. Selmer v. Smith, supra. 

13. American Merchant Mar. Ins. 
. Tremaine, 269 Fed. 376. 

14. See supra § 471. 

15. Houssels v. Coe, (Tex. Civ. A.) 
159 SW 864. 

16. Appearance in general see Ap- 
pearances 4 C. J. p 1312 et seq. 

Appearance by one partner after 
dissolution see infra § 828. 

, U. S—Hall v. Lanning; 91 U. 
Sel G60) 1.238. sed.” 274. 

Ky.—Heavrin v. Lack Malleable 
ITONMCO. 15S | Kyo los Lp Oe Wires 
Boyce v. Watson, 3 J. J. Marsh. 498. 

N. Y.—Bean v. Mather, 1 Daly 440; 
Lyles v. Hagy, 2 NYWklyDig 287. 

Sa C:—Loomisi Vv... Parson,.16 S.C. 
ee 10-5 Haslet, vy. Street, 13485 CL. 
310, 13 AmD 724. 


285 Pa. 67, 


Tex.—Bright v. Sampson, 20 Tex. 21.’ 


Eng.—Munster v. Cox, 10 App. Cas. 
680. 

‘Ont.—Mason vy. Cooper, 15 Ont. Pr. 
418; Langman v. Hudson, 14 Ont. Pr. 
215. 


fa] A plea (1) in the partnership 
name by one partner, without the au- 
thority or consent of the others, does 
not constitute an appearance of the 
partners who were not served. Heav- 
rin v. Lack Malleable Iron Co., 153 
ee B20 ADS SW, Or 29; (2) Where 
process has been served upon _ part 
only of those against whom it is is- 
sued, a plea filed for defendants gen- 
erally, without naming them, will not 
be considered as the plea of all, al- 
though they are sued as partners. 
Boyce v. Watson, 3 J. J. Marsh. (Ky.) 
498. 

{b] In Pennsylvania (1) the gen- 
eral rule is stated by way of dictum 
(Clarke v. Slate Valley R. Co., 136 
Pa. 408, 20 A 562, 10 LRA 238), (2) 
although an earlier case has a dictum 
to the contrary: “It was formerly 
considered in our own courts, by 
very eminent judges, that one part- 
ner could not enter an appearance 
for another to an action, 
Ross, 3 Dall. 331, 1 L. ed. 623 (dicta 
of Iredell and Chase, Justices); but 
this is not the law of the present day, 
and it would be most inconvenient, 
if it were.... Distringas and outlaw- 
ry to compel an appearance are un- 
known here in civil cases; and there- 
fore, to deny to one partner the power 
to appear for all, would be a most in- 
tolerant grievance... and it [power 
to appear] is certainly most reason- 
able, convenient and consistent with 
the general authority of partners” 
(Taylor v. Coryell, 12 Serg. & R. 243, 
250). (3) Ina suit against a partner- 
ship, where the attorney employed by 
a partner accepting service entered 
a general appearance, a general ver- 
dict entered upon default will, as to 


“the partner not served, be opened up- 


on his application. Percival v. Fuller, 


Hills v., 
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partners.”? 


In a jurisdic- 


5 WklyNC 273. (4) A general ap- 
pearance may be entered for a part- 
nership, although it may not bind the 
individuals who compose the part- 
nership. ‘Thompson v. Graham, 34 
Pa. Co. 362. (5) A partner may au- 
thorize such appearance for the firm. 
Thompson v. Graham, supra. 

{c] Presumption in favor of judg- 
ment.—Where the decree of another 
court has been set up as conclusive 
between the parties and, its record 
shows an appearance and answer by 
one partner for himself and his part- 
ner, it will be presumed, in absence 
of proof to the contrary, that the 
court was satisfied, by proof, of the 
authority of one partner to appear 
for the other. Dennison v. Hyde, 6 
Conn. 508. 

18. Phelps v. Brewer, 9 Cush. 
(Mass.) 390, 57 AmD 56; Weldon v. 
Fisher, 194 Mo. A. 573, 186 SW 1153. 

19. Wheatley v. Tutt, 4 Kan. 240. 

20. Tomlinson v. Broadsmith, 
[LS96d) LT QsB. 386. 

21. Marks v. Fordyce, 5 Oh. Dec. 
(Reprint) 81, 2 AmLRec 392. 
eens Bennett v. Stickney, 17 Vt. 

Unauthorized appearance by attor- 
ney as conclusive upon defendant see 
Judgments § 840. ‘ 

23. See supra text and note 17. 
ie Lyles v. Hagy, 2 NYWklyDig 

ie 

{a] Thus “it would seem inequita- 
ble to have them relieved entirely 
from their appearance, they being 
now without the jurisdiction of the 
court, and the second appearance be- 
ing authorized and regular. But they 
should not be concluded by the pro- 
ceedings taken without their consent 
or knowledge.” Lyles v. Hagy, 2 NY 
WklyDig 287. 

25. Artana v. San Jose Scavenger 
Co; 181 Cal. 627, 185°P 850. 

26. See cases infra this note. 

[a] What constitutes general ap- 
pearance.—Where a statute provides 
that every appearance is general un- 
less defendant states it to be special, 
an answer stating ‘‘come now defend- 
ants R. and C. as a member of the 
firm of D. & Co., and not otherwise,” 
is a general appearance by C. Nation- 
al Union F. Ins. Co. v. Dickinson, 92 
Wash. 230, 159 P 125, AnnCasi1918C 


1042 (construing Remington & B. 
Code § 241). 
[b] Execution of bond.—Where 


the partnership, according to the rec- 


ord, obtains. possession of property, 


seized in the suit, by a bond executed 
in its name, it cannot be repudiated 
as the act of one partner, but is an 
appearance by the partnership. Hol- 
lingsworth v. Atkins, 46 La. Ann. 515, 
EE Soi7 ae 

[c] Where a writ is executed on 
one partner only and returned “not 
found and no inhabitant’? as to the 
other, and the appearance is entered 


[47-C.J.] 975 


to enter an appearance for his partners in an action 
against the members of the firm. Such appearance, 
it has been held, will be conclusive upon the other 
Although one partner in a transaction 
may have no authority to authorize an attorney to 
appear for his copartners,?* a subsequent appear- 
ance by proper authority may waive their right to 
be entirely relieved from the first appearance.?* 

[§ 502] b. Necessity. 
partnership alone, in the absence of any appearance 
by it, judgment in its favor should not be given.?° 

[§ 503] c. Time and Sufficiency. 
will constitute an appearance in an action against 
a partnership are in general the same as will con- 
stitute an appearance in other civil actions.?° 
voluntary appearance of a partner in a suit against 
the firm may be entered at any time.?* 

[§ 504] d. Operation and Effect of Appearance. 
A voluntary appearance amounts to a waiver of ob- 


In an action against a ¢o- 


The acts which 


The 


generally, and some of the pleas are 
expressly in the name of the first part- 
ner alone, but others are in the name 
of both, and one to the merits is in 
the name of the partner not served, 
and upon the trial he contests the 
cause upon the ground thus set out, 
he appears in fact and is as complete- 
ly a defendant as if the process had 
been executed upon him. Southard v. 
Steele, 3 T. B. Mon. (Ky.) 435. 

[ad] WNotice.—Where a statute pro- 
vides for notice of appearance, an 
answer in an action against a part- 
nership, erroneously sued as a cor- 
poration, verified with a form of cor- 
porate verification, except that affiant 
set forth that it was not made by the 
corporation because defendant was a 
partnership, is not an appearance by 
the partners. Gray v. Vought, 216 
App. Div. 230, 214 NYS 765 [rev 126 
Mise. 33, 212 NYS 511, and aff 243 
N. Y. 585 mem, 154 NE 615 mem] 
Oy aire neg Civ. Pract Acts $§ 9109; 


fe] In England (1) although an 
action may be brought against a firm 
by the firm name (see supra § 471 text 
and note 54 [c]), (2) it cannot put in 
an appearance except by the partners 
individually (Taylor v. Collier, 51 L. 
J. Ch. 853 [construing Order XII rule 
12)). (3) Although one who is 
served as a partner may appear as 
such and defend in behalf of the firm 
or; may appear under protest that he 
is not a member of the firm, in which 
case service upon him cannot be uti- 
lized for the purpose of obtaining 
judgment against the firm (see stat- 
utory provisions and rules of court), 
(4) one who appears under such pro- 
test may not have the question of 
his partnership tried before the ac- 
tion is allowed to proceed against the 
firm (Weir v. MeVicar, [1925] 2 K. B. 
127, 135 [construing Order XLVIIla 
rules. 7, 8]). (5) “Order XLVIIIa, 
r. 8, assumes that judgment has al- 
ready been obtained against the firm 
by proper service, and then proceeds 
to point out who are the persons 
against whom it may be enforced. The 
appellant desires to invert the pro- 
cedure, and to suspend the obtaining 
of judgment against the firm until 
after it has been ascertained who are 
the persons against whom the judg- 
ment when obtained will be enforce- 
able. There is nothing in the rules 
which allows such a_ proceeding, 
which it appears to me is put forward 
in the interest of Fry L. J.’s third 
class of persons [persons who are not 
sure whether they are partners or 
not and wish the opportunity of set- 
ting up the alternative defense] 
whose claim for consideration the 
Rule Committee distinctly rejected.” 
Weir v. MeVicar, supra. 

What constitutes appearance gen- 
erally see Appearances §§ 23-38. 

27.. -Oatis v. Brown, 59. Ga.. 711. 
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jections to irfegularities in the process or service,?’_ 


but not to the court’s lack of jurisdiction as to the 
subject matter of the action.2® A general appear- 
ance by a partner binds him both as a partner and 
individually,?° as where, although only one of the 
partners of a defendant partnership is served, the 
others appear, the court has jurisdiction over, them 
as individuals. Where service upon one partner 
will bind the firm,?? an appearance by one partner 
binds the firm,?? but not a partner individually who 
was not served and does not appear®? and is out of 
the jurisdiction.*® 

Suit in firm name. In jurisdictions where a part- 
nership may be sued by its firm name as an entity,*°® 
an appearance for the defendant partnership is not 
an appearance by the individual partners.** In a 
jurisdiction in which an action against a partnership 
may be brought in the firm name,?* but judgment 
in such action will bind only the firm property and 
the separate property of the partner served,*® an 
appearance by a firm in the firm name subjects the 
persons of the partners to the jurisdiction of the 
court for the purpose of litigating their liability in 


respect of firm assets.*° Where a firm should <bes 
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sued in the names of its members,*! if an action is 
brought against a firm by its frm name, a general 
appearance made in the firm name is an appearancyv 
by its members.*? 

[§ 505] e. Striking Out Appearance. In an ac- 
tion against a partnership the appearance of a party 
not a partner may, on motion of suth party, be 
stricken out after trial.*? 

[§ 506] 12. Discontinuance or Dismissal. Since 
the obligations of partners are, in general, joint,** 
the general rule, that in an action on a joint obliga- 
tion, a dismissal, discontinuance, or nonsuit as to 
one or more defendants served with process operates 
as a dismissal, discontinuance, or nonsuit as to all, 
applies.*® However, a discontinuance may be had 
under general rules*? as to a defendant interposing 
a personal defense,*® such as infancy.*® In juris- 
dictions where a partner may be severally liable up- 
on a partnership obligation,®® the general rule, that 
in an action against several defendants on a joint 
and several contract plaintiff may dismiss or discon- 
tinue against one or more of the defendants and pro- 
ceed to judgment against the others, applies.® In an 
action against a partnership as an entity,®>? where 


Ala.—McCaskey v. Pollock, 82 


23. 
Bowin v. Suther- 


Ala. 74,2, S674; 
lin, 44 Ala. 278. 

Conn.—Dennison v. Hyde, 
508. 

Kan.—Anglo-American Packing, 
etc., Co. v. Turner Casing Co., 34 
Kan. 340, 8 P 403. ; 

La.—Hollingsworth vy. Atkins, 46 
La. Ann, 515, 15 S 77; Grieff_v. Kirk, 
15 La. Ann. 320; Scott v.. Benedict, 
7 La. A. (Orleans) 474. 

Me.—Look v. Watson, 117 Me. 476, 
104 A 850. 

Pa.—Thompson v. 
Co. 362. : 

Tenn.—Blue Grass Canning Co. v. 
Wardman, 103 Tenn. 179, 52 SW 137. 


6 Conn. 


Graham, 34 Pa. 


Eng.—Nelson v. Pastorino, 49 L. 
T. Rep. N. S. 564. 

Alta.—Ransom v. Potter, 1 Alta. 
L. 247. 

29. Lackett v. Rumbaugh, 45 Fed. 
23; 

30. National Union F. Ins. Co. v. 


Dickinson, 92 Wash. 230, 159 P 125, 
AnnCas1918C 1042. 

81. Graham Hotel Corp. v. Leader, 
(Tex. Civ. A.) 241 SW 700. 5 

Effect of appearance in general 
with respect to jurisdiction see Ap- 
pearances §§ 40—54. 

32. See supra §§ 496, 497. 

33. Taylor v. Felder, 3 Ga. A. 106, 
59 SE 328; Sanger v. Overmier, 64 
Tex. 57; Alexander v. Stern, 41 Tex. 
193: State v. Cloudt, (Tex. Civ. A.) 
84 SW 415. 

[a] Effect of appearance by one 
partner.—(1) The entry of an ap- 
pearance and the filing of a plea by 
one member of the firm brings the 
firm into court for the purpose of ad- 
judication so far as the common prop- 
erty of the partnership is concerned. 
Sanger v. Overmier, 64 Tex. 57. (2) 
Where service was had on one part- 
ner who defended for the firm, it was 
not error to refuse to dismiss the pe- 
tition as against the firm and the 
partner who appeared, on the ground 
that one alleged to be a partner was 
not such in fact. Guy v. Kaulman, 
11 Ga. A. 350, 75 SE 269. 


34. Taylor v. Felder, 3 Ga. A. 106, 
59 SE 328. 
35. Phelps v. Brewer, 9 Cush. 


(Mass.) 390, 57 AmD_ 56. 
36. See supra § 457; and supra § 
471 text and note 54. 


37. Ralya Market Co. v. Armour, 
102 Fed. 530. 
{a] Individual appearance.—In 


such jurisdiction where a partner is 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


named as a party with the partner- 
ship, his acts of employing counsel, 
giving testimony, and attending and 
advising counsel on the trial of the 
action against the partnership, is not 
a personal appearance. Lansing Vv. 


Bever Land Co., 158 Iowa 6938, 138 
NW 833, 132 NW 177. 

38. See supra § 471. 

39. See infra § 551. 

40. East Denver Municipal Irr. 


Dist. v. Doherty, 293 Fed. 804. 

41. See supra § 471. 

42. Anglo-American Packing, etc., 
Co: vs Turner’ Casings: \Co., 34 “Kan. 
340, 8 P 403. 

43. Boston Rubber Co. v. Lang, 3 
OntWR 254. 

44. Involuntary dismissal or non- 
suit: 

Generally see Dismissal and Nonsuit 

§§ 73-157. 

In equity see Equity § 800 et seq. 
Voluntary dismissal or nonsuit: 
Generally see Dismissal and Nonsuit 

§§ 5-72. 

In equity see Equity §§ 798, 799. 

45. See supra § 389. 

46. Gazzam v. Bebee, 8 Port. (Ala.) 
49>. Hammond. v. Heward, 20 U.. ‘C. 
Orb. 36. 

Dismissal and nonsuit in actions ex 
contractu generally see Dismissal and 
Nonsuit § 38. 

47. See Dismissal and Nonsuit § 


Root v. Herman, 2 NYCityCt 


49. Root v. Herman, supra. 
See supra § 389. 

51... Lyons v. Jackson, 2 Miss. 474 
(not served); Link v. Allen, 1 Heisk. 
(Tenn.) 318 (not served). 

{a] In Texas (1) where each part- 
ner is severally liable upon a firm 
obligation (see supra § 389 note 24), 
(2) dismissal of a suit against one 
or more members of the firm is a dis- 
missal of the suit against the part- 
nership (McManus v. Cash, 101 Tex. 
261, 108 SW 800; Glasscock v. Price, 
92 Tex. 271, 47 SW 965% Krank vy. 
Tatum, 87 Tex. 204, 25 SW 409 [rev 
(Cive AD 23 (SW (Civs Az 6 SW) 
900]; Burnett v. Sullivan, 58 Tex. 
535; Burton v. Roff, (Commn. A.) 292 
SW 159 [aff (Civ. A.) 275 SW 273]; 
Lawn Production Co. v. Bailey, (Civ. 
A.) 244 SW 283; Ketelsen v. Pratt, 
(Civ. A.) 100 SW 1172), (3) but the 
action is not discontinued against the 
remaining member or members served 
(Frank v. Tatum, 87 Tex. 204, 25 


SW 409; Burton v. Roff, (Commn. A.) 
292) (SiWeRelooF path) (Civ Amoi beas ws 
273, and overr Texas Land, etc., Co. v. 
Molina, (Civ. A.) 258 SW 216; Rowse 
VV. aWoody, - ((Civ. 9 AL), OZ eSiwe eco 
Adkins v. Smithfield Unit of Texas 
Honey Ball Assoc., (Civ. A.) 1 SW 
(2d) 725; Lewis v. Tyler Hotel Co., 
(Cin TA) 257) S Wie COS) we ule mae 
Browne, (Civ. A.) 235 SW 675). (4) 
“The Supreme Court’s holding [Frank 
v. Tatum, 87 Tex. 204, 25 SW 409] 
3 merely meant that Frank’s 
presence as a defendant did not give 
the court power to render judgment 
against the firm property, and that 
his presence was not such as to bind 
the other partners in any way what- 
ever. Frank’s liability in such a sit- 
uation was none the less an individ- 
ual liability, even though it was pred- 
icated upon his partnership relation. 
. . . With us the rule is thorough- 
ly established that the contracts of 
a copartnership are joint as to all of 
the partners and several as to eac 
of them. A copartnership .. . is 
not a legal entity capable of suing 
or being sued as such. By force of 
our statutes and the decisions inter- 
preting them, a plaintiff’ by suing 
all the members of a defendant firm 
may have such judgment as will au- 
thorize satisfaction out of the part- 
nership property, which, in a quali- 
fied sense, is against the partnership 
or firm and against the individual 
members served, but he is not en- 
titled to a judgment individually 
against those partners not served. 
A dismissal of, or, what is the same 
thing, a failure to sue, some of the 
members will prevent a judgment 
against the partnership property, but 
does not forbid a judgment against 
the individual sued as a partner.” 
Burton v. Roff, (Commn. A.) 292 SW 
159. (5) Judgment against partner- 
ship property and partners served see 
infra § 551. (6) In an action on be- 
half of a firm, where a partner has 
been made a defendant (see supra § 
485), (7) dismissa]*as to such part- 
ner terminates the suit of the firm as 
such (Storrie v. Kt. Worth Stockyards 
Co.," (Civ. ‘A.) 143 SW 286), (8) but 
plaintiff may continue the action to 
recover his share of any balance due 
(Storrie v. Ft. Worth Stockyards ‘Cor, 
Supra). 

Dismissal or discontinuance in ac- 
tions on joint and several contracts 
eed see Dismissal and Nonsuit 


52. See supra § 457. 


“¥ 
[§§ 504-506 


* 


§§ 506-507] 


only one of the two partners appears for the part- 
nership, if plaintiff dismisses the action as to him, 
the action against the partnership is dismissed,’* 
and no judgment may be rendered individually 
against the partner who does not appear.°* Where 
a bill, filed against several, jointly interested as part- 
ners, is taken as confessed as to some, but one dis- 
proves plaintiff’s case against the partnership, the 
suit must be dismissed as to all.°> In an action 
against the members of a firm, where plaintiff re- 
leases a partner upon condition that the action con- 
tinue against the other partner for the balanee, 
plaintiff may discontinue against the first and pro- 
ceed against the second for such balance.*® 
Partners not served. It has been held that a 
plaintiff may discontinue as to a partner not 
served.®* In certain jurisdictions this is so by stat- 
ute.°S In jurisdictions where the obligation of part- 
ners is both joint and several,®® a plaintiff may dis- 
continue as to those partners not served.®°° Al- 
though a writ describes defendants as partners, if 
the declaration does not set up any joint lability, 
where the action as to defendants not legally served 
is dismissed, the action may be continued against the 
partner served. At common law, it has been held, 
a return of “no inhabitant” will authorize a discon- 
tinuance as to such defendant.°? Such discontinu- 
ance may be expressly authorized by statute.*? 
Persons not liable. 
tion upon contract against several defendants, plain- 
tiff is entitled to judgment against such as are found 
lable,** in an action against the members of a part- 
nership, the court may dismiss,°® or plaintiff may 
discontinue,®® the action as against a defendant who 
is not liable. Likewise, in an action against a part- 
nership upon the individual obligation of one part- 
ner, the court may dismiss the action against the 
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Where, by statute, in an ac- 


where two part- 
ners are sued as jointly and severally 
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partnership and the partner not liable.** Where a 
petition sets forth a cause of action as to a partner- 
ship, it should not be dismissed as to one of the 
partners, although no liability is shown against him 
except such as flows from his relation of partner.®* 

Right of partner to discontinue against wishes of 
copartner. Although one partner has, in general, 
implied authority to release a firm claim,®® a discon- 
tinuance by one partner may not be allowed, if his 
copartner, it has been held, insists upon prosecut- 
ing’;7° or if such discontinuance will be to his ¢o- 
partner’s injury,’! or if the partner attempting to 
discontinue is alleged to be in collusion with defend- 
ant to defraud his copartner.*? If a discontinuance 
is allowed to the extent of the partner’s interest, the 
discontinuance amounts to nothing without ascer- 
taining what that interest is.7* In a suit upon a 
partnership obligation, where, by statute, if the con- 
sent of one who should be joined as plaintiff cannot 
be obtained, he may be made a defendant,’* and 
where neither fraud nor collusion is shown nor that 
his coplaintiff will suffer injury, a partner may dis- 
continue, as far as he himself is concerned, against 
the will of his coplaintiff.‘° Where, by statute, 
judgment may be given for or against one or more 
of several plaintiffs,7® in an action by partners, if 
one of them releases his interest in the action to de- 
fendant and asks that the cause of action be dis- 
missed, the other may continue the action to recover 
the value of his half interest.7” In an action brought 
by two equal partners on a right belonging to the 
firm, neither has a right to enter a retraxit for the 
firm without the express consent of the other.7® 

[§ 507] 18. Arrest.7° While a partnership can- 
not be arrested,*® each partner who has committed 
an act for which an order or warrant of arrest is 
authorized’? may be arrested.°? A partner, inno- 


[47 C.J.] 


soll, 93.Ark. 447, 125 SW 139, 20 Ann 
Cas 1002; Loring v. Brackett, 3 Pick. 


53. Storm v. Roberts, 54 Iowa 677, [b] In Quebec, 
7 NW 124. 
54. Storm v. Roberts, supra. 


Judgment against partners in gen- 
eral in actions against firm as en- 
tity see infra § 549. 

55. Phillips v. Hollister, 2 Coldw. 
(Denn) 269s" Petty v-" Hannum, (2 
Humphr. (Tenn.) 102, 36 AmD 303. 

56.) au) N. Johnston & Co, “Ltdi vy. 
Rinisieman, 3% Bi, 95, (19267) -2 
DomLR 425. 

57. Moore v. Otis, 18 Mo. 118. 

Right of plaintiff to dismiss parties 
not served generally see Dismissal 
and Nonsuit § 45 


58. Nall v: Adams, 7 ‘Ala. 475; 
Clark v. Stoddard, 3 Ala. 366; Earbee 
v. Evans, 9 Port. (Ala.) 295. 

59. See supra § 389. 

60. Hawkins v. Tinnen, 10 Tex. 
LIsc Seali we State, es) Dex. Civ; (AC 


671, 73 SW 441, 96 Tex. 559, 74 SW 


754; Roberts v. Toney, 100 W. Va. 
688, 131 SE 552. 
pet Mason vy. Connors, 129 Fed. 
62. Boyce v. Watson, 3 J. J. Marsh. 
(Ky.) 498; Sneed v. Wiester, 2 A. K. 
Marsh. (Ky.) 277. 
63. Brown v. Belches, 1 Wash. (1 
Via 9: 
64. See Judgments § 68. 
hae Stoddart v. Van Dyke, 12 Cal. 
vo 


‘dts 

[a] In Alabama (1) by express 
provision of a statute, the action may 
be discontinued as to those who are 
not partners. Wheeler v. Bullard, 6 
Port. (Ala.) 352; Johnson v. Green, 
4 Port. (Ala.) 127. (2) It}ais: ithe 
duty of the court before which a suit 
against a partnership is pending to 
discontinue’ the suit as to all who are 
found not to be partners. Wheeler 
v. Bullard, ‘supra. 


[47 C. J.—62] 


liable upon a debt alleged to be that 
of the firm, if it is the individual 
debt of one, the action may be dis- 
missed as to the other. Walker v. 
Lamoureux, 21 Que. Super. 492 [aff 
13 Que. K. B. 209] 


66. Taft v. Church, 164 Mass. 504, 
41 NE 671; Lapinsky v. Colish, 61 
Miser 319,513 INVSe (ese Carlonetvy. 


Ruffner, 12 W. Va. 297. 

{a] In Florida (1) under a stat- 
ute authorizing amendments by strik- 
ing out parties (see statutory provi- 
sions; and supra § 490), (2) dismiss- 
al of a suit as to a member of an al- 
leged partnership will not operate 
as a discontinuance of the original 
suit against a remaining defendant 
who was personally served (Epstein 
v. Tampa First Nat. Bank, 92 Fla. 
ROG LOM S: 88 54): 

34 Ga. A. 


67. Pope v. Jennings, 
496, 130 SE 348. 

[a] In Quebec an action against 
a commercial partnership may be dis- 
continued as against the firm and 
one partner and continued against the 
other. Sykes v. Dillon, 28 Que. Su- 
per. 230, 7 Que. Pr. 285. 

68. Render v. Hartford F. Ins. Co., 
So (Gan AL 716, 127 SH 902 Taylor 


Lumber Co. v. Clark Lumber Co., 3 
Ga, AL 815, 127, SE 905: 


69. See supra § 336. 
70. Cunningham y. Carpenter, 10 
Ala. 109. 


Right in one partner to prosecute 
firm claim see supra §§ 472, 474. 
of Picue ae v. Greene, 15 R. I. 348, 


Right to dismiss as between co- 
plaintiffs generally see Dismissal and 
Nonsuit § 13. 

72. Ingham Lumber Co. v. Inger- 


ec 


oO 


(Mass.) 403. 


73. Cunningham y. Carpenter, 10 
Ala. 109. 

74. See statutory provisions; and 
supra § 485 


75. Noonan v. Orton, 31 Wis. 265. 

Right to dismiss as between co- 
plaintiffs in general see Dismissal 
and Nonsuit § 13. 

76. See statutory provisions. 

77. Hoover v. Missouri Pac. R. Co., 
(Mo.) 16 SW 480. 

Wo action by partner for his share 
in general see supra § 474. 

78. Harvey v. Boyd, 24 Ga. A. 561, 
101 SE 708 (construing Civ. Code 
PLOLOT S$ 3169s SLi Size sivas 

79. Arrest in action between part- 
ners see supra § 269. 

80. Faulkner v. Whitaker, 15 N. J. 
L. 438. 

81. Arrest in civil actions see Ar- 
rest §§ 81-270. : 

82. Hitchcock v. Peterson, 14 Hun 
(N. Y.) 389; Witmark v. Herman, 44 
N.Y. Super, 144: Scott v.e Reed. 8 
NYCivProc. 269, 2 HowPrNS 521; 
Townsend v. Bogart, 11 AbbPr (N. 
Y,)) 355; Bull’) v. \Melliss,, 9 “AbbPr 
(N. Y.) 58; Durham Fertilizer Co. v. 
Little, 118 N. C. 808, 24 SE 664; Boy- 
kin v. Maddrey, 114 N. C. 89, 19 SE 
106; Greenville Nat. Bank v. Jen- 
nines? 33) Sy Cor3t2.) Lv) Seyler 

[a] Sufficient showing of fraud.— 
In an action for goods sold defend- 
ants who were partners, an affidavit 
for arrest, alleging that defendants 
were insolvent when each item of 
plaintiff's account accrued; that each 
partner ordered some of the items; 
that defendants knew they were in- 
solvent and obtained credit with 
plaintiffs with intent to cheat and de- 
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cent of personal delinquency in the transaction com- 
plained of, may not be arrested, although his part- 
ner’s act was within the scope of the partnership 
affairs,®* although by some authorities this rule is 
limited to eases in which the action is upon con- 
tract;$* and a partner may be arrested in an action . 
in tort, although personally innocent of the wrong.*® 
Even so, upon an application under a statute for a 
discharge from imprisonment, where the burden is 
upon an opposing ereditor to show that the proceed- 
ing upon the part of applicant is not just and fair, 
personal participation in the fraud by applicant is 
required to be proved in order to justify the court in 
denying such disecharge.*® A warrant is not a proper 
process against a member of a partnership if a war- 


fraud them, makes a sufficient show- 
ing of fraud on the part of both part- 
ners and authorizes the arrest of both. 
rh et v. Peterson, 14 Hun (N. Y.) 
[b] Insufficient showing of fraud. 
—Proof that A had withdrawn a large 
sum of money from his firm because 
it had suffered severe losses and 
because his copartner had transferred 
property to his wife without consid- 
eration will not sustain an order of 
arrest on the ground that A had dis- 
posed of or was about to dispose of 
his property with intent to defraud 
creditors; since it cannot be inferred 
from these facts that A had disposed 
of any part of the sum of money, 
or that he intended to do so, to de- 
fraud creditors. Scott v. Reed, 8 
NYCivProc 269, 2 HowPrNS 521. 
{[c] Breach of trust—Where a 
member of a firm received funds to 
remit, and remitted a bill on his firm 
at sixty days, in other words, a 
promissory note, taking a loan of 
the money without authority, he is 
liable to arrest in an action against 


the firm. Bull v. Melliss, 9 AbbPr 
GCNENYN) E58: 3 
{d] Constructive knowledge of 


trust.—A partner who has only cqn- 
structive knowledge of a firm trust 
is subject to arrest for joining in a 
firm assignment by which trust prop- 
erty is conveyed to an assignee for 
other creditors. Durham Fertilizer 
moi v. Little, 118 N. C. 808, 24 SE 

fe] Debt.—A partner who is also 
liable for the debt may be arrested. 
Miller v. Wheaton, 17 F. Cas. No. 9,- 
DID wemoranchiGanc©.445 

{f] In New Jersey (1) in an ac- 
tion of debt in a district court against 
partners a capias cannot be issued 
against one and a summons against 
the others; for the statute authoriz- 
ing such procedure does not apply to 
the district ROUeS: Schwenck v. Cof- 
fins 22 Ned: IZ 092), Caplasrad 
Tespondenaumn® defined see 9 C. J. p 
1277. 

{[g] In Pennsylvania (1) the gen- 
eral rule that each partner who has 
committed an act for which an order 
or warrant of arrest is authorized 
may be arrested applies (Gregg v. 
Hisem 12. Phila.” S48) C2) bute 2 
partner who was arrested upon a 
eapias ad respondendum for false 
representations to plaintiff of the 
financial condition of his firm, be- 
cause of which plaintiff was induced 
to sell goods on credit, was dis- 
charged on common bail, the decision 
seemingly based on the ground that 
such representations did not consti- 
tute a deceit upon which a capias 
might issue (Bard v. Naylon, 33 Wkly 
NC , 251). 

83. Watson v. Hinchman, 42 Mich. 
27,3 NW 236; Boykin v. Maddrey, 114 
N. C. 89, 19 SE 106; McNeely v. 
Haynes, 76 N. C. 122; Bassett v. Da- 
vis) 1 PabJR 310; 2 Pald 287. 

84. Hitchcock v. Peterson, 14 Hun 
(N. Y.) 389; Bacon v. Kendall, 49 N. 
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tions.°+ 


state.°# 


Y. Super. 123; Commonwealth Nat. 
Bank v. Temple, 32 N. Y. Super. 344, 
39 HowPr 432; Scott v. Reed, 8 NY 
CivProc 269, 2 HowPrNS 521; Han- 
over Co. v. Sheldon, 9 AbbPr (N. Y.) 
240 [dist Anonymous, 6 AbbPr (N. Y.) 
319 note]; Wetmore v. Earle, 9 Abb 
Pr, CN. Y¥.). 58. note. 

85. Townsend v. Bogart, 11 AbbPr 
(N. Y.) 355; Anonymous, 6 AbbPr 
(N. Y.) 319 note; Sherman v. Smith, 
42pe how Pre -ENey Ya ruo srs ete v. 
Reese, 21 HowPr (N. Y.) 11 

86. Matter ofBenson, 10 aly (N. 
Y.) 166, 60 HowPr 314. 

87. Faulkner v. Whitaker, 15 N. J. 


88. ‘Generally see Attachment 6 C. 
J.pl 

Garnishment see Garnishment 28 
Cita) 

89. See statutory provisions; and 
cases infra this note. 

[a] One partner may institute at- 
tachment proceedings for the firm. 
McCluny vy. Jackson, 6 Gratt. (47 Va.) 
96 


{b] “Creditors residing within the 
state.”—(1) Under a statute authoriz- 
ing attachment in favor of creditors 
residing within the state, a firm is 
entitled to the remedy, whose place of 
business is in the state and whose 
managing partners are residents, al- 
though one member thereof is a non- 
resident. Renard v. Hargous, 9 N. 
¥. Super: 540. [afl 13 Nive s259.e (C2) 
It is not requisite that all the mem- 
bers of a firm doing business in the 
state should reside therein, to au- 
thorize an attachment to be issued 
under the statute in their favor for 
a debt due from nonresident debtors 
on a contract made without the state. 
Renard v. Hargous, 13 N. Y. 259. 

In whose favor attachment is avail- 
able generally see Attachment §§ 19— 

a, See statutory provisions; and 
cases infra this note. 

“xcept for our statutes, it is pos- 
sible that an attachment would not lie 
against a partnership, or against any 
member thereof, for a partnership 
debt.” Williams v. Muthersbaugh, 29 
Kan. 730, 734. 

[a] Grounds as applying to firm 
or individual partners.—(1) A part- 
nership is subject to attachment at 
the instance of its creditors, where 
each and every member of the firm is 
in a situation that would expose him 
to the process for his individual 
debts, at the instance of his individ- 
ual creditors (Starr v. Mayer, 60 Ga. 
546), (2) and this is the rule, even 
where the act of each partner which 
would render him liable is different 
from the acts of the others (Milburn- 
Davis Grocer Co. v. Stone, (Mo. A.) 
282 SW 743). (3) An attachment 
will lie against all the members of 
a partnership where the grounds for 
attachment apply to all of them and 
will lie against any single partner 
where the grounds for attachment 
would apply to him alone or to him 
and others. Williams vy. Muthers- 


[§§ 507-509 


rant will not lie against him as an individual.*’ 

[§ 508] 14. Attachment**’—a. Right and Liabil- 
ity of Firm or Partners. 
to sue out an attachment®® and the liability of a 
partnership or of the members thereof to have this 
remedy invoked against it or them,®°® are determined 
generally by the statutes of the various Jurisdic- 


The right of a partnership 


[§ 509] b. Grounds for Proceeding®*—(1) Ab- 
sconding or Nonresidence.?* 
that the absconding or nonresidence of some of the 
partners will not authorize an attachment of the 
firm property, when the other partners remain res- 
idents and carry on the firm business within the 
Whether an attachment will issue against 


It is generally held 


baugh, 29 Kan. 730...(4) Partnership 
property cannot be “attached unless 
grounds for attachnrent exist against 
all the partners. Hinman v. Andrews 
Opera Co., 49 Ill. A. 135; Edwards 
v. Hughes, 20 Mich. 289. (5) Under 
the Mississippi statute, where any 
ground for attachment, except non- 
residence, exists against any partner, 
it is a ground for attachment against 
all. American Oil Co. v. H. Booth 
Lumber Co., 187 Miss. 404, 102 S 262; 
poner v. Gamble, 71 Miss. 478, 15 S 

Against whom attachment is avail- 
are generally see Attachment §§ 22- 


91. Construction and effect of at- 
tachment statutes generally see At- 
tachment §§ 12-18. 

92.. Grounds of attachment gen- 
erally see Attachment §§ 32-99. 

93. See generally Attachment §§ 


94. La.—Weil v. Adams, 126 La. 
532, 52 S 757; Converse v. The Lucy 
Robinson, 15 La. Ann, 433; Thomas v. 
Lusk, 13 La. Ann. 277; Shirley v. The 
Bride, 5 La. Ann. 260; Munroe v. 
Frosh, 2 La. Ann. 962. 
ae Md.—Johnston v. Mathews, 32 Md. 


Miss.—Blair v. Russell, 120 Miss. 
108, 81 S 785; Barney v. Moore-Hag- 
gerty Lumber Co.; 95° Miss. 118, 48°S 


N. J.—Hollingshead y. Curtis, 14 N. 
J. L. 402. 


N. Y.—Bogart v. Dart, 25 Hun 395; 
Decker v. Bryant, 7 Barb. 182; Sears 
v. Gearn, 7 HowPr ses In re Smith, 
16 Johns. 102. 

Oh.—Taylor  v. MoDonaldy 4 Oh. 
149. But see Sellew v. Chrisfield, 1 
Handy 86, 12. Oh. Dec. (Reprint) 41 
(holding that the firm property may 
be attached where one partner has 
absconded and the remaining partner 
is disposing of the partnership ef- 
fects, showing their intention to de- 
lay and hinder creditors, and where 
the remaining partner is insolvent). 

Pa.—White’s Case, 10 Watts 217. 
But see Fretz v. Johnson, 15 WklyNC 
208 (discharging a rule to quash a 
writ of attachment and summons 
where one of the members of the firm 
was a nonresident). 

R. I—Remington y. Howard Bx- 
peewee Coscia. i. 406. 


C.—Robinson vy. Crowder, 17 S. C.. 
L. 1185. 
Tenn.—Wallace yv. Galloway, 5 
Coldw. 510. 


Vt.—Leach v. Cook, 10 Vt. 239. 

W. Va an v. Henry, 42 W. 
Va. 526, 26 SE 528, 35.LRA 847; An- 
Crore v. Mundy, 36 Wi Va. 22, 14 SE 


[a] Thus, where a firm established 
in another state keeps one partner 
resident within the jurisdiction for 
the purpose of buying goods, it can- 
not be deemed a nonresident, and its 
property is not liable to attachment. 
Munroe v. Frosh, 2 La. Ann. 962. 

[b] The fact that one partner has 
been guilty of fraudulent acts and 


*By MANUEL PRENNER (§8§ 508-545). 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 509-513] 


a nonresident or absconding partner, in an action 
upon a firm claim, the other partners being residents, 
depends upon statutory provisions.°® 
has been determined on the basis of whether in the 
particular jurisdiction partnership debts are only 
in the former ease, 
the interest of a nonresident partner cannot be at- 
tached under such cireumstances,?*® while in the lat- 


joint or are joint and several; 


ter case attachment is allowed.°* 


[§ 510] (2) Wrongful Transfer or Disposition of 
Any disposition of firm property 
by the firm, or by a partner with the consent of his 
eopartners, which amounts to a fraud upon the firm 
creditors, or is designed to defeat the satisfaction 
of their adjudged claims, furnishes ground for at- 
tachment against the firm,®® but the property of an 
innocent partner cannot be attached at the instance 
of a firm creditor for the fraud of a copartner.* 
conveyance by a partnership of partnership prop- 


Firm Property.°® 


PARTNERSHIP 


This question 


[§ 512] 
Firm Property. 


The 


erty, to its own use, is such an act of the individual 


has thereafter absconded from the 
state will not authorize the granting 
of an attachment against firm prop- 
erty where it appears that the other 
partner has remained in the state en- 
gaged in carrying on his business, 
and has been guilty of no actual mis- 
conduct; in such a case the attach- 
ment can only be issued against the 
property of the absconding and guilty 
party.- Bogart v. Dart, 25 Hun (N. 
Wi er3io os 

[c] The property of a _ foreign 
commercial firm, or the interest of 
a nonresident in such firm, may be 
attached. Taylor v. Kehlor, 28 La. 
Ann. 530; Key v. Box, 14 La. Ann. 
497; Frost v. White, 14 La. Ann. 140; 
Barriére v. McBean, 12 La. Ann. 493; 
Smith v. Elliott, 3 Mart. (La.) 366. 

95. See statutory provisions; and 
eases infra this note. 

[a] Attachment allowed.—Conklin 
wo Harris, b7Ala.32138>(Greentyv.- Pyne, 
feAtass23'5\:9 IW ilcox:v.. ‘Carey, 9 “Darata 
(Ky.) 297; Staats v. Bristow, 73 N. Y. 
264; Brewster v. Honigsburger, 2 
CodeRep (N. Y.) 50; In re Chipman, 
14 — johns. (Ne YO 27 SRobbins Vv. 
Cooper;) 6 Johns. »Ch: "CN. Y.) 21865 


McHaney v. Cawthorn, 4 #£Heisk. 
(Tenn.) 508. 

[b] Attachment not allowed.— 
Wiley v. Sledge, 8 Ga. 532; Corbit 
We Corbit, 550) IN. Ya), 1, 83.63, 13° ARE T8s 


Barber v7 Robeson, 1b.-N. J2 Le 275 
Hollineshead -v, Curtis, 14 N, J. Li. 
402; Whitfield v. Hovey, 30S. C. 117, 
8 SE 840. 

96. Wiley v. Sledge, 8 Ga. 
Barber v. Robeson, 15 N. 
Hollingshead v. Curtis, 
402; Whitfield v. Hovey, 
117, 8 SE 840. 

97. Conklin v. AEE 5 Ala, 213; 
Green v. Pyne, 1 Ala. 23 

98. Generally see ca manent §§ 


61-88. 

99. Ill.—Bryant v. Simoneau, 51 
Ill. 324; Reynolds y. Radke, Te TA 
A. 575. 


Ky.—Wilcox v. Carey, 9 Dana ‘297. 

N.. Y.—Citizens’ Bank v. Williams, 
12 NYS 678 [rev on other grounds 128 
N. Y. 77, 28 NE 338, 26 AmSR. 454]; 
Hirsch v. Hutchinson, 3 NYCivProc 
106, 64 HowPr 366, 1 NYCityCt 473; 
Globe Woolen Co. v. Carhart, 67 
HowPr 403. °' 

Tenn.—Johnson v. Rankin, (Ch. A.) 
59 SW 6388. 

Wis.—Winner y. Kuehn, 
394, 72 NW 227. 

[a] Payment of individual debts. 
—(1) Sale of partnership property 
and appropriation of the proceeds 
thereof by one of the partners for the 
payment of his individual debts is 
fraudulent per se and void as to cred- 
itors, and, if it is shown that the 
partners adopted these means of 
putting firm property beyond the 
reach of firm creditors, will be 
ground for an attachment against the 


97 Wis. 


firm. Reynolds v. Radke, 112 Ill. A. 
DOs (2) But the appropriation of 
partnership funds to the payment of 
his individual debts by a partner who 
has general control of the firm funds, 
without a showing of connivance by 
the firm, is the partner’s fraud on the 
firm, and not the firm’s fraud on its 
creditors. Hoosick Falls First Nat. 
Bank v. Wallace, 4 App. Div. 382, 38 
NYS 851. 

{b] Assignment reserving bene- 
fits —It is ground for attachment 
against a firm that the debtors are 
making an assignment, reserving 
benefits to themselves individually, 
and authorizing the assignees to sell 
on credit. Ryhiner v. Ruegger, 19 
PE VAL IS 6s 

[ec] Mortgage of partner’s inter- 
est.—The mortgaging by two of three 
partners of their interests in the firm, 
creating a valid lien thereon, cannot 
be a fraudulent disposition OLS 
property by the firm. Weir Plow Co. 
v. Armentrout, 9 Tex. Civ. A. 117, 28 
SW 1045, 29 SW 405. 

{d] A confession of judgment (1) 
by a partnership in favor of persons 
admitted to be firm creditors by the 
partner confessing does not consti- 
tute a fraudulent disposition of firm 
property. Wright v. Ewen, 19 Phila. 
(Pa.) 312. (2) A confessed judgment 
cannot be presumed fraudulent and 
cannot be attached in a proceeding to 
discharge an attachment obtained on 
the ground of fraudulent disposition. 
Wright v. Ewen, supra; lLennig v. 
Senior, 21 WklyNC (Pa.) 379. 

1. Worthley v. Goodbar, 53 Ark. 1, 
13 SW 216; Lawrence v. Steadman, 
40° Th 270) (Bogart'\v." Dart), 25: Hun 
(N. Y.) 395; Monette v. Chardon, 16 
Mise.) 165,37 NYS 2. 

2. Fleisher y. Hinde, (Mo. A.) 
93 SW 1126. 

P 3. Generally see Attachment §8§ 
9-93. 

4. Blair v. Russell, 120 Miss. 108, 
81S 785. 

5. Property subject to attachment 
generally see Attachment §§ 350-395. 

6. Kan.—Williams  v. Muthers- 
baug’h, 29 Kan. 730. 

Md.—Hodges v. New York Ninth 
Nat. Bank, 54 Md. 406. 

Mo.—Hutchinson vy. Brassfield, 86 
Mo. A. 40; Ewart v. Tootle, 50 Mo. 
A. 322. 

N. H.—Hall v. Richardson, 66 N. H. 
205, 20 A 978. 

Oh.—Winchester v. Pierson, 1 Oh. 
Dec. (Reprint) 169, 3 WestLJ 131, 

Vt.—Bardwell v. Perry, 19 Vt. 292, 
47 AmD 687. 

[a] Where a partnership creditor 
has attached its real estate, the mem- 
bers of the firm cannot by mutual re- 
leases destroy the nature of the prop- 
erty or of the tenancy, so as to be able 
to annul the lien of attachment by 
claiming a part of tthe land as a home- 
stead. Lindley v. Davis, 6 Mont. 453, 
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partner as will sustain an attachment against him 
for his individual debt.? 
[§ 511] (3) Fraud in 
Fraudulent misrepresentation by a partnership in 
securing a signature to a deed for property pur-. 
chased by it, drawn by it not in accordance with 
the agreement between the parties, is ground for 
attachment against it.* 
c. Property or Interests Subject’—(1) 


Incurring Liability.® 


Firm property is attachable in be- 


half of firm creditors,® and is attachable in an action 
by one partner against another.* 
cannot itself be seized and sold on an attachment 
issued against one of the partners only.* 

[§ 513] (2) Property of Individual Partner. 
separate property of a partner is attachable in a 
suit by his separate creditors.® 
may attach and hold the separate property of each 
partner, in a, suit against the firm,?® or against 


But such property 


The 


Firm creditors 


lbs yes 2 Alas 
(7 Curry v. Allen, 55 Iowa 318, 7 
NW 635. 

8. Ark.—Noble v. Knobel 
Co., 85 Ark. 306, 107 SW 988. 

La.—New Orleans v. Gauthreaux, 
32 La. Ann. 1126; Marston v. Dew- 
berry, 21 La. Ann. 518. 

Mass.—Allen v. Wells, 22 Pick. 450, 
33 AmD 757. 

N. Y.—Abels v. Westervelt, 15 
AbbPr 230, 24 HowPr 284. 

Porto Rico.—Quintana v. Ramirez, 

22 Porto-Rico 707. 
_ {a] Thus a creditor of a partner 
in a mercantile firm cannot, under 
an attachment against such partner, 
remove property of the partnership 
equal to the value of the partner’s in- 
terest, and place it in the custody of a 
third person for the purpose of se- 
curing his credit. Quintana v. Ram- 
irez, 22 Porto Rico 707. 

{[b] Rule applied, even where the 
partner against whom the attachment 
issued admits that he and the part- 
nership are practically-the same, so 
long as the other partner has some 
interest. Noble v. Knobel Hoop Co., 
85 Ark. 306, 107 SW 988. 

[ce] Right to oppose attachment. 
—The defense that partnership prop- 
erty is not specially attachable for 
the individual debt of one partner 
can be made only by some one hav- 
ing an interest, namely, one of the 
partners or a creditor of the firm. 
bint v. Williams, 26 La. Ann. 

Attachment of interest eu Ne 
in firm property see infra § 5 
oe La.—Tappan vy. Brierly, T “Mart. 

N. Y.—Buckingham v. Swezey, 25 
Hun 84, 61 HowPr 266. 

N. C-—Jarvis v. Hyer el5 oN) Cx sere 

S. C.—Morgan v. D. Ww. Alderman, 
CLO CO TORS Ca 462) 50i Sinn2 6 

Vt. —Barawell Vs Perry, LIV zo 
47 AmD 687. 

[a] Thus, if two persons jointly 
ship a cargo, and the consignee sells 
it and credits each with his share, 
the credit due each in the hands of 
the consignee is subject to attach- 
ment. by his individual creditors. 
Tappan v. Brierly, 7 Mart. (lua.) 453. 

10. Ala.—Dollins v. Pollock, 89% 
Ala. 351, 7S 904. See Haas v. Cook, 
41 S 7381 (holding that an attach— 
ment against a firm in its firm name 
as composed of the individual part- 
ners, whose names together consti- 
tuted the firm name, in a suit against 
the firm and the individual members 
thereof, is a proceeding against the 
firm and not against the partners as 
individuals, so that the attachment 
cannot be levied upon their individual 
property). 

Fla. Orlando First Nat. Bank v. 
Greig, 43 Fla. 412, 31 S 239. 

Iowa.—Lewis v. Conrad, 11 Iowa 
153; Courrier v. Cleghorn, 3 Greene 


Hoop 
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him;1! this right is qualified in some jurisdictions by 
the requirement that, to justify such attachment, 
there be insufficient firm assets to meet its obliga- 
tions,!? or that there be some ground for belief that 
the firm is insolvent;!* and such attachment may be 
limited to the property of those partners 
been guilty of the misconduct for which the attach- 


ment is allowed.!+ 


[§ 514] (8) Interest of Partner in Firm Proper- 
It is well settled that the interest of a partner 
in firm property may be attached in an action against 


ty. 


him individually.?® 


523. 
ee nem v. Gushee, 73 Me. 

Mass.—Stevens v. Perry, 113 Mass. 
380; Allen v. Wells, 22 Pick. 450, 33 
AmD 1757; Newman vy. Bagley, 16 
Pick. 570; Davis v. Werden, 13 Gray 

De 

Mich.—Jaffray v. Jennings, 101 
Mich. 515, 60 NW 52, 25 LRA 645. 

Minn.—Daly v. Bradbury, 46 Minn. 
396, 49 NW 190. 

N. J.—Benedict v. Benedict, 15 N. 
J. Bq. 150: 

Tex.—Kleinsmith v. Kempner, 37 
Tex. Civ. A. 246, 83 SW 409. 

Wis.—Evans v. Virgin, 69 Wis. 153, 
SOUENIWeeO.GOe 

But see Johnson vy. Jones, 39 Okl. 
323, 135 P 12, 48 LRANS 547 (hold- 
ing that a statute, authorizing an at- 
tachment where one of several de- 
fendants is a nonresident, does not 
authorize the attachment of the in- 
dividual property of a nonresident 
partner for a firm debt). 

[a] Reason for rule.—‘‘Hach sep- 
arate member of the copartnership 
being . liable for all debts due 
from the copartnership, and no ob- 
jection arising from any interfer- 
ence with the rights of others as 
joint owners, it seems necessarily to 
follow, that his separate property 
may be well adjudged to be liable to 
be attached and held to secure a debt 
due from the copartnership.” Allen 
v. Wells, 22 Pick. (Mass.) 450, 456, 
300 Amb T57: 

[b] The lien of such attachment 
is not defeated by a subsequent at- 
tachment by a creditor of an individ- 
ual partner or by an assignment by 
him for the benefit of his creditors. 
Allen v. Wells, 22 Pick. (Mass.) 450, 
33 AmD 757. 

{[c] An attachment against a part- 
nership in its firm name, without 
mention of the names of the individu- 
al partners, can be levied only on the 
partnership property, and cannot be 
levied on the individual property of 
the partners. Watts v. Rice, 75 Ala. 
289 


[d] An attachment against two as 
copartners cannot be levied on or 
operate to charge the property of one 
of the partners only, but must be 
levied on the partnership effects. 
Winchester v. Pierson, 1 Oh. 
(Reprint) 169, 3 WestLJ 131; 
inshield v. Strobel, 4 8S. C. L. 

11. Lamadrid v. Martorell, 
to Rico 551. 

12. Courrier v. Cleghorn, 3 Greene 
(Iowa) 523; Lamadrid v. Martorell, 
20 Porto Rico 551. 

13. Lewis v. Conrad, 11 Iowa 153. 

14 Jaffray v. Jennings, 101 Mich. 
515, 60 NW 52, 25 LRA 645. 


27 Por- 


15. Ala.—Wilson v. Strobach, 59 
Ala. 488; Winston v. Ewing, 1 Ala. 
129, 34 AmD 768. 

Conn.—Stevens v. Stevens, 39 Conn. 
474. 

Ind.—Burgess v. Atkins, 5 Blackf. 
337. 

La. Ai Keayaborn De bE, Pace 
Marston v. Dewberry, 21 La. Ann. 
518; Lee v. Bullard, 3 La. Ann. 462; 


Cucullu v. Manzenal, 4 Mart. N. S. 


183. 
Me.—Parker v. Wright, 66 Me. 392; 
349 Me;wiL67s 


Thompson v. Lewis, 


{ 


PARTNERSHIP 


who have [§ 515] 


Interest in debt due firm. 
eral rule that the interest of a partner due his firm 
is not subject to attachment,!*® although there is 
authority for the attachment of such interest where 
it is shown what such interest amounts to.** 

d. Proceedings To Procure, Levy, and 
Priorities!‘S—(1) Jurisdiction, Venue, and Process. 


[§§ 513-515 


However, it is the gen- 


The rules governing jurisdiction and venue in pro- 


erally.?® 


Douglas v. Winslow, 20 Me. 89. 
eu Ghee v. Bridge, 11 Mass. 


Minn.—Day v. McQuillan, 13 Minn. 
05. 

Mo.—Swofford Bros. Dry Goods Co. 
v. Diment, 132 Mo. A. 616, 111 SW 
ries Fleisher v. Hinde, (A.) 983 SW 
1126. 

‘N. H.—Dow v. Sayward, 14 N. H. 9. 


N. J.—Hill v. Beach, 12 N. J. Eq. 
195; Menagh v. Whitwell, 
Seligman v. Falk, 
Oh.—Stewart v. Hunter, 1 


Sills 
N. Y.—Atkins v. Saxton, 77 N. Y. 
52) NS TYS 
146, 11 AmR 683; 
8 NYSt 443, 13 NYCivProc 77. 
Handy 
22, 12 Oh. Dees *(Reprint) 6. 
R. L—Trafford v. Hubbard, 15 R. I. 


326, 4 A 762, 8 A 690; Randall v. 
Johnson, 13 R. I. 338. 

S. C. PeZOLS; Cas 
59531 Schatzill 1 Bolton, 3 isC: we 
478, 13 AmD 748. 

Tenn.—Saunders v. Bartlett, 12 
Heisk. 316; Morrow v. Fossick, 3 
Lea 129. 


Len Oke isa yeh v. Ashcroft, 50 ‘Tex. 
Utah,—Snell v. Crowe, 3 Utah 26, 
5 P b22. 
See Brande v. Bond, 63 Wis. 140, 23 


NW 101 (where the question is 
raised but not decided). 
[a] That the firm real estate 


stands in the name of one partner 
does not prevent a separate creditor 
of another partner from attaching his 
interest therein. Hill v. Beach, 12 N. 
Jit eam 

[b] Property of one partner used 
by firm.—Where one partner supplies 
materials for the operations of the 
firm, he to retain title until his co- 
partner pays his share, the material 
is not subject to attachment for the 
debts of the copartner. Day v. Wey- 
ant; W2s Ore 2055 aoe E489 1. 

[c] Effect of insolvency.—(1) 
Where the firm is insolvent, a cred- 
itor of one member cannot attach 
the partnership effects, so that there 
will be no surplus to go to the part- 
ner. Commercial Bank v. Wilkins, 9 
Me. 28; Rice v. Austin, 17 Mass. 197. 
See Buckingham v. Swezey, 25 Hun 
(N. Y.) 84, 61 HowPr 266 (holding 
that an attachment against the prop- 
erty of one partner, in an action to 


‘recover a debt due from the firm, will 
not be vacated on motion of subse-. 


quent attaching firm creditors, on 
proof of the firm’s insolvency, on the 
ground that the partner has no in- 
terest in firm property on which the 
attachment can be levied). (2) But 
if the firm is solvent when the attach- 
ment of the individual partner’s in- 
terest is made, a lien is acquired 
which cannot be divested in favor of 
the partnership debts by its subse- 
quent insolvency. Willis v. Freeman, 
35 Vt. 44, 82 AmD 619. 

[ad] Where the firm assets are in- 
sufficient to pay its debts, a partner 
has no interest in such assets upon 
which a lien could be obtained by the 
levying of an attachment. First Nat. 
Bank vy. Sanders, 162 Ky. 374, 172 Sw 
689. 

{e] An interest in a limited part- 
nership is not subject to attachment. 
Harris v. Murray, 28 N. Y. 574, 86 
AmD 268; Wetherald v. Shupe, 15 


ceedings for attachment by or against partnerships 
are the same as those relating to attachments gen- 


x 


WklyNC (Pa.) 366. 

[f] In Georgia the interest of one 
partner in the partnership property 
is not subject to levy and sale under 
an attachment, byt can only be 
reached at law by process of garnish- 


ae Patterson v“ Trumbull, 40 Ga. 
16. Ala.—Winston v. Ewing, 1 Ala. 


129, 34 AmD 768. 

Md.—People’s Bank v. Shryock, 48 
Md. 427, 30 AmR 476 [overr Wallace 
v. Patterson, 2 Harr. & M. 463]. 

Mass.—Bulfinch v. Winchenbach, 3 
Allen 161. But see Fisk v. Herrick, 6 
Mass. 271 (holding that the interest 
of a partner in a debt due the firm 
may be attached to satisfy his in- 
dividual debt, but only if it is shown 
that he has an interest in the partner- 
ship effects after all debts are paid). 

Minn.—Day v. McQuillan, 13 Minn. 
192; Allis v. Day, 13 Minn. 189. 

N. Y.—Barry v Fisher, 8 AbbPrNS 
3695, 39 HowkPr 521). 

N. C.—Jarvis v. Hyer, 15 N. C. 367. 

Pa.—Horne v. Petty, 192 Pa. 32, 43 
A 404) Laieas. ver Lawspi27. Paseedis 
Morgan v. Watmough, 5 Whart. 125; 
McCarty v. Emlen, 2 Yeates 190; 
McCoombe v. Dunch, pe Lega Re re, 
ed. 294; Brenton v. hompson, 20 
LegInt 133. 

Que.—Menard v. Brouillet, 16 Que. 
Super. 148. 

17.) Church) v.. Knox /2sConnebi4 
Hoaglin v. Henderson, 119 Iowa 720, 
Besa 247, 97 AmSR Boy coll LRA 

18. Cross references: 

Custody and disposition of property 

goperally see Attachment §§ 590—- 


Description of oot eee in writ see 
Attachment § 33 

pe eter eed os Attachment §§ 

Lien generally see Attachment §8§ 
520-589. 

Partnership as surety on attachment 
bond see Attachment § 303. 

Priorities of lien generally see At- 
tachment §§ 547-589. 

Proceedings to procure generally see 
Attachment §§ 121-318. 

Sufficiency of evens of attachment 
against ore see Attachment § 
492 note 9 [f]. 

19. See generally Attachment §§ 

122-140; and cases infra this note. 
[a] In an attachment suit by 

partners for a partnership debt, it is 

sufficient if one of the partners bea 
resident of the state. Renard v. Har- 

PEN YO. : 

The entry of an appearance 

and filing of a general denial by one 


of two defendant partners, after a 
plea in abatement by the other, 
claiming the privilege of being sued 


in the county of his residence, brings 
both parties into covrt for the pur- 
poses of the attachment levied on 
partnership property, and gives the 
court jurisdiction. Sanger v. Over- 
age 64 Tex. 57. 

{c] Nonresident partners doing 
business in county.—Under a statute 
providing that suits connected with 
an office or agency maintained in any 
county by a corporation, company, or 
individual may be brought in such 
county, an attachment may be sued 
out against a partnership in any 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 515-518] 


Notice or process.2° Service of notice or process 
must be made upon all the partners in order to bind 
firm property ;*1 but defects in the service of process 
may be waived or cured by a general appearance 
entered by partners.” 

[§ 516] (2) Affidavit and Other Papers.** 
rules determining who may make an affidavit on 
behalf of a partnership, when an attachment is 
sought by it, are considered in the general treatment 
of the subject of attachment,?* as are those relat- 
ing to the identification and description of partners 
as plaintiffs in affidavits to procure,”° and as defend- 
ants in such affidavits.27® As a rule courts are dis- 
posed’ to disregard formal defects and irregularities 
in the identification and description of partners as 
parties in the papers upon which an attachment is 
asked,** or of partners as parties in the writ,?® but 
to insist that allegations of fraud or other miscon- 
duct shall be set forth swith particularity,?® and be 
sustained hy proof corresponding to such allega- 
tions.°° 

The short note accompanying the writ of attach- 
county where it does business, on the 
ground that it is about to remove 
permanently therefrom, although 
none of the partners reside in that 
county. Ruthven v. Beckwith, 84 
Iowa 715, 45 NW 1078, 51-NW 1538. 

20. See generally Attachment §§ 
1105-1125. 


21. Lackett v. Rumbaugh, 45 Fed. 
23; Moses P. Johnson Mach. Co. v. 


Oe ee Ae ilo Os 
nent, v. 


Mion. vAS iby 
153,33 .N W569. 


Watson, 57 Mo. A. 629; Donnell v. 31. 

Williams, 21 Hun (CN. -¥.). 216, 59 32. Levy 
HowPr 68; Woodward v. Stearns, 10] ment §§ 396-476. 
AbbPrNS 395; Winchester v. Pierson, 

1 Oh. Dec. (Reprint) 169, 3 WestLJ 

131. But see Rogers v. Ingersoll, 103 | § 

Apps ive 490, 193 NYS 140 “fafieTss 33. 

Nes=¥2) 592, mem, 718 NE1101 mem). |:Conn. 294; 
(holding that in an action against | Conn. 37; 

three defendants as partners, an at-| 9 Conn. 407. 


tachment against the two defend- 


PARTNERSHIP 


The 


Allegations as to nature or cause 
of action in affidavit generally see 
Attachment §§ 188, 189. 

30. Hinman y. Andrews Opera Co., 
Rosenberg v. Burn- 
stein, 60 Minn. 18, 61 NW 684; 
Guenther, : 
Wilson-Obear Grocery Co. v. Cole, 26 | lie 
Evans v. Virgin, 69 Wis. 


Hirsh v. Thurber, 
generally see 


Injunction against seizure of firm 
nope Te, under attachment see infra 
523. 


Conn.—Fillley v. 

Witter 
Barber v. Hartford Bank, 
See Hannon v. 
Conn. 698, 43 A 147 (holding 
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ment and expressing plaintiff’s cause of action is 
fatally defective if it fails to set out the names of 
the individual members of the partnership issuing 
the attachment.*? 

[§ 517] (8) Levy.*? In levying upon the prop- 
erty of an individual partner under an attachment 
against him, it is only his interest in the partner- 
ship property which can be levied upon and sold, and 
not such property itself,*® such interest being the 
share to which he is entitled after claims against the 
firm are satisfied and the accounts as between the 
partners adjusted.?+ But it is generally held that, 
in order to render effectual a levy and sale of the 
interest of a partner in partnership property, the 
officer may take possession of the whole partner- 
ship property attached, for preservation to abide 
the result of the suit.*° 

[§ 518] (4) Priorities**°—(a) In General. 
Where partnership property is attached by several 
creditors of the same class, the proceeds of such 
property should be applied according to the order of 
the attachments.** A creditor of an ostensible part- 

Utah.—Snell v. Crowe, 3 Utah 26, 
5 P 522. 

Vt.—Miner vy. Pierce, 38 Vt. 610. 

W. Va.—Baer v. Wilkinson, 35 W. 
Va. 422, 14 SE 1. 

See Warren v. Wallis, 38 Tex. 225 
(holding that an attachment cannot 
against the common property of 
partners for the separate debt of one 
partner, so long as he is indebted to 
the firm, or the firm is indebted to 
third persons). 

[a] Creditor’s knowledge of part- 
nership.—The rule applies whether 
or not the creditor at the time of giv- 
ing the credit knew of the partner- 
Phelps, 18]ship. Witter v. Richards, 10 Conn. 37. 
v. Richards, 10 [b] When the property attached 
is reduced to money the court will or- 


der only so much to be paid over as 
belongs to the partner sued, and may 


Ten- 


31 Mo. Any 4295 


54 Md. 210. 
Attach- 


O’Dell, 71 
that. if, 


ants who were served and appeared 
is sufficient to justify a levy upon the 
copartnership property, as well as 
upon the individual property of those 
two). 

[a] Service when one partner ab- 
sconds.—Where the debt due plain- 
tiff is a partnership debt, and the 
money attached is partnership as- 
sets, and one of the partners ab- 
sconds, and the writ is served on the 
other partner, who appears and con- 
tests the claim, as all the assets of 
the firm in the "state devolve in such 
case on the remaining partner, judg- 
ment against him is sufficient to per- 
fect the attachment. Thomas v. 
Brown, 67 Mid. 512, 10 A 713: 

[b] In West Virginia an attach- 
ment may be granted against a part- 
nership before service of summons 
on all the partners; but actual or 
substituted service must be made 
within a reasonable time, before a 
decree can be rendered in relation to 


the property attached. Brown v. 
Gorsuch, 50 W. Va. 514, 40 SE 376. 


22. McClaskey v. Pollock, 82 Ala. 
174, 2 S 674; Hyde v. Casey-Grim- 
shaw Marble Co., 82 Ill. A. 83; Doug- 
lass v. Neil, 37 Tex. 528. 

Effect of appearance generally see 
Attachment § 1129. 

23. Cross references: 

Affidavit generally see Attachment §§ 

149-281. 

Writ generally see Attachment §§ 

319-349. 

24. See Attachment § 155. 

25. See Attachment § 182. 

26. See Attachment § 186. 

27. See Attachment §§ 182, 186. 

a See Attachment § 332 

O’Connor v. Sniericn. “107 Ky. 


in eo SW 1056, 21 KyL 735; Wright 
v. Ewen, 19 Phila. (QR araile-gy 22) 
WklyNC 111. 


Affidavit importing joint partner- 
ship debt see Attachment § 188 note 
38 [m]. y 


after attachment of a partner’s in- 
terest, proceedings are not instituted 
in accordance with a statute provid- 
ing therefor, to have the interest as- 
certained, protected, and made avail- 
able as his individual property, and 
the firm becomes insolvent, the at- 
tachment secures nothing except the 
right to an account, although the firm 
was solvent when the attachment is- 
sued). 

Ky.—Thomas v. Winchester Eon 
28 SW 774, 31 SW 732, 17 KyL 194. 

La.—New Orleans v. Gauthreaux, 
32 La. Ann. 11216. 

Me.—Henderson v. Cashman, 85 
Me. 437, 27 A 344; Parker v. Wright, 
66 Me. 392; Hacker v. Johnson 66 
Me. 21. 

Md.—People’s Bank v. Shryock, 48 
Md. 427. 30 AmR 476. 

Mass.—Phillips v. Bridge, 11 Mass. 
242; Pierce v. Jackson, 6 Mass. 242. 

Miss.—Armistead v. Cocke, 62 
Miss. 198. 

Mo:—Hillvv.. Bell, 111 Mo. 35,19 
SW 959; Wright v Radcliffe, 61 Mo. 
A. 257. 

N. H.—Newman y. Bean, 21 N. H. 
93; Buffum v. Seaver, 16 N. H. 160; 
Dow v. Sayward, 12 N. H 271; Mor- 
rison v. Blodgett, 8 N. H. 238, 29 AmD 
G5o5 ‘Lappai v. Blaisdell, Nigel 
190. 


N. J.—Clements v. Jessup, 36 N. J. 
Eq. 569. 

N. Y.—Atkins v: Saxton, 77 N. Y. 
195; Souls v. Cornell, 15 App. Div. 
161, 44 NYS 194; Doane v. Lindsay, 
42 N. Y. Super. 399; Berry v. Kelly, 
27 N. Y. Super. 106; Abels v. West- 
ervelt, 15 AbbPr 230, 24 HowPr 284; 
In re Smith, 16 Johns. 102; Robbins 
v. Cooper, 6 Johns. Ch. 186. 

Or.—Cogswell v. Wilson, 17 Or. 31, 
21 P 388. 

Pa.—Lucas v. Laws, 27 Pa. 211; 
Lewis v. Paine, 1 LegGaz 508. 

1a T.—Randall v. Johnson, nested gyal 
33 


in its discretion order security to be 
given for that moiety until settlement 
between the partners. Chatzel v. Bol- 
ton) te SiC 3 

{c] Sale of entire property in 
goods attached.—Where an officer at- 
taches goods of a firm composed of 
three members on a writ against two 


of them only and sells the entire 
property in the goods attached, the 
firm may recover the full va tue of 


the goods sold. Moore v. Pennell, 52 
Me. 162, 883 AmD 500. 

[a] Damages for wrongful atiach- 
ment may be recovered when the writ 
is issued against partnership assets 
instead of against the partner’s in- 
terest in firm property. Lee vy. Wil- 
kins, 1 Tex. Unrep: Cas. 297 

[e] No private settlement between 
partners, aiter an atcachment has 
been levied on the interest of one to 
secure an individual debt, can be ad- 
mitted in evidence against the at- 
taching creditor, for the purpose of 
proving the condition of accounts be- 
tween the partners. Warren v. Wal- 
lis, 42 Tex. 472. 

34. See supra § 222, 

35. See Attachment § 447. 

Release of property on security 
see Attachment §§ 677-783 

Seizure and actual removal of spe- 
cific chattels as trespass or conver- 
sion see Attachment § 447. 

36. Priorities: 
en ra ty, see Attachment §§ 54%- 

8 
As between administrator of a part- 

ner and attaching firm creditor see 

Attachment: § 547 note 18 [r]. 

Of executions on judgments see in- 

fra §§ 560-566. 

387. Gay v. Johnson, 32 N. H. 167. 
See Butler v. Monks, 4 KyL 996 
(holding that a partnership creditor ° 
with the older equity will be post- 
poned to another creditor of the 
same class where the former stands 
by and permits the latter to acquire 
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ner, who gave him credit as a single individual, is 
not to be postponed in his attachment upon the 
goods of a partnership to another creditor, who aft- 
erward attached the same stock for a debt created 
upon the same eredit, although he should have dis- 
covered a concealed partner and set up his claim as 
a partnership ereditor.*§ 

[§ 519] (b) As between Firm and Individual 
Creditors. An attachment on firm assets, in a suit 
against a member of the firm, must be postponed 
to a later attachment by a firm creditor in a suit 
against the firm,®® and an attachment by a ereditor 
of an individual partner will not affect the len ac- 
quired by an earlier attachment in favor of a cred- 
itor of the firm.*® The lien acquired by an attach- 


ment of the separate property of a partner to secure’ 


a partnership debt is preferred to a subsequent at- 
tachment to secure a separate debt, which was con- 
tracted subsequently to the first attachment. “teeDhe 
prior attachment of partnership assets by the cred- 
itors of the individual partners does not affect the 
right of the creditors of an insolvent partnership to 
have the partnership assets applied in satisfaction 
of their debts in preference to the individual cred- 
itors.** A mortgage made by one of the partners’ ‘OF 
his interest in the partnership to secure his individ- 
ual debt cannot take precedence over a statutory at- 
tachment by a bona fide creditor of the firm, for, as 
to them, and all other creditors of the partnership, 
such mortgage is illegal.*% 

[§ 520] (c) As between Firm Creditors. Since 
the assets of an insolvent partnership should be di- 
vided pro rata among all the creditors of the part- 
nership, a judgment creditor gains no priority of 
lien by attaching firm assets already in the custody 
of the law for distribution under the attachment bill 
of the representative of a deceased partner.*# 
Where a partnership consists of two members, one 
a valid equitable lien by the levy of 


an attachment, which goes into judg- 
ment thus uniting his equity with the 
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tse 


pos Bank v. Wilkins, 


Mass.—Phillips v. Bridge, 11 Mass. 


a el 


[§§ 518-522 


of whom is a nonresident and the other a resident of 
the state, a firm creditor issuing an attachment. 
against the firm,’ and levying upon the firm assets, 
does not thereby gain any priority over the other 
firm creditors, except as to the individual interest of 
the nonresident partner.*® In an action by an un- 
secured attaching creditor of a firm tc compel a prior 
attaching creditor to exhaust a morteage security on 
land of the firm before sharing in the proceeds of a 
sale under his attachment, the mere fact that the 
resort to mortgage security would cause some delay 
to the prior attaching creditor is not ground for the 
refusal so to marshal the assets, where, the proceeds 
of the attached property being in court, his rights are 
not endangered, nor his prior right,to raise his debt 
out of both funds’ impaired, nor cany part of his 
security taken from him.*#® A secret partner in a 
mercantile business cannot, by prior attachment. of 
the firm’s assets, obtain priority over other cred- 
itors.*7 

[§ 521] (d) As between Creditors of Individual 
Partners. A partner who has advanced funds for 
partnership purposes is entitled to preference over 
attaching creditors of the other partner.*® A con- 
~veyance by a partner of his entire property, to pro- 
vide for individual debts due from his copartners or 
from a mere stranger with-no interest in the prop- 
erty of the partnership or of any member of the 
firm, and to the exelusion of his bona fide attaching 
creditors, is utterly fraudulent and void as to such 
creditors.*? 

[§ 522] e. Quashing or Vacating; Wrongful At- 
tachment.°® An attachment against a partnership 
will be quashed®!? or will abate®? sf improperly 
granted. When an attachment is wrongfully em- 
ployed for the collection of a firm claim, all the 
partners are hable in damages, even though some of 


them took no part in the proceedings.®? In: case of 
9 Me. ; was to divide the funds equally be- 
tween the partners as their individual 
property. Midland Nat. Bank  v. 


legal title); Moody v. Lucier, 62 N.| 242; Pierce v. Jackson, 6 Mass. 242; | Douglas, 199 Iowa 1190, 208 NW 44. 
H. 584 (holding that a creditor who Peck v. Fisher, 7 Cush. 386 40. Cunningham v. Gushee, 73 Me. 
sues an individual partner and at- Mo.—Clinton First Nat. Bank v.]| 417; Allen v. Wells, 22 Pick. (Mass. ) 
taches his interest in the partnership | Brenneisen, 97 Mo. 145, 10 SW 884; | 450, 33 AmD 757. 


property has priority over creditors 
of the firm who first attach the firm } v. 
property and then by amendment |} 1049. 


Hargadine-McKittrick Dry Goods Co. 
Sappington, 105 Mo. A. 655, 78 SW 


wet Miles v. Pennock, 50 N. H. 
42. Washburn v. Bellows Falls 


change the suits to suits against the 
same member of the firm, although 
the attachments of the latter credi- 
tors were prior in time to that of the 
former); Baer v. Wilkinson, 35 W. Va. 
422, 14 SKel (holding that in the case 
of a conveyance by one partner be- 
yond the scope of his agency the 
firm creditors should share equally 
in the assets when such fraudulent 
conveyance is set aside, and neither 
superior diligence nor levying an at- 
tachment upon the firm property will 
entitle him to priority). 
- 88. McGregor v. Barker, 12 La. 
Ann. 289; French v. Chase, 6 Me. 
166; Wright v. Herrick, 125 Mass. 
: Lord v. Baldwin, 6 Pick. (Mass.) 


Cal.—-Bullock v. Hubbard, 23 
495, 83 AmD 130; Burpee v. 
Bunn, 22 Cal. 194; Conroy v. Woods, 
13. Cal. 626. 73 AmD 605. 

Conn.—wWitter v. Richards, 10 Conn. 
Bitte 

Iowa.—Fargo v. Ames, 45 Iowa 491; 
Cox v. Russell, 44 Iowa 556: Scud- 
der v. Delashmut, 7 Iowa 39, 71.AmD 
428. 

Ky.—Walter v. Herman, 110 Ky. 
800, 62 SW 857, 23 KyL 741; O’Ban- 
non v. Miller, 4 Bush 25. 

La.—Montross v. Byrd, 6 La. Ann. 


518. 
Me.—Smith v. Barker, 10 Me. 458; 


Cal. 


N. H.—Tenney v. Johnson, 43 N. H. 
144. 

Oh.—Putnam v. Loeb, 2 Oh. Cir. Ct. 
110, 1 Oh. Cir, Dec. 391. 

Pa.—Adams v. Hunter, 42 LegInt 
205. 

Va.—Straus v.. Kerngood, 21 Gratt. 
(62 Va.) 584. 


Wis.—Powers v. Large, 69 Wis. 
621, 35 NW 53, 2 AmMSR 767. t 
[a] hus, where real estate is 


owned and used for partnership pur- 
poses, and is attached by creditors of 
the individual members of the firm, 
a subsequent attachment by creditors 
of the firm will take precedence of 
the first attachment. Jarvis v- 
Brooks, 27 N. H. 37, 59 AmD 359. 

[b] Need of firm property to pay 
firm debts.—In such a case it is nec- 
essary that the firm creditor go in- 
to equity and make it appear that all 
firm property is needed to pay firm 
debts. Scudder v. Delashmut, 7 Iowa 
39, 71 AmD 428. 

{c] Rule applied.—Undivided part- 
nership funds in the hands of a gar- 
nishee are held properly awarded to 
the receiver of a partnership as 
against a creditor of a member of 
the partnership, notwithstanding an 
agreement between the. partners that, 
on consummation of the purpose for 
which the funds were placed in the 
hands of the garnishee, the latter 


Bank, 19 Vt. 278. 
Application of assets to liabilities 
generally see supra §§ 396-456. 


43. Harvey v. Stephens, 159 Mo. 
486, 60 SW 1055. 
44, Watkins v. Fakes, 5 Heisk. 


(Tenn.) 185. 

45. Andrews v. Mundy, 36 W. Va. 
22, 14 SE 414. 

46. Gotzian v. Shakman, 89 Wis. 
52, 61 NW 304, 46 AmSR 820. 

47. Josselson v. Butler, 162. Ky. 
229, 172 SW 503. 

48. Purdy -v. Hood, 5 Mart. N. S. 
(La.) 626. 

49. Kitchen v Reinsky, 42 Mo. 427. 

50. Dissolution, quashal, or vaca- 
er generally see Attachment §§ 980— 

Wrongful attachment weeneraiy see 
Attachment §§ 1162-134 


51. Hauson v. Watson, 12 WklyNC 
(Pa.) 368. 


aack Lawrence v. a 49 Ill. 
CU, 
[a] Where only one of two part- 


ners pleads in abatement (1) of a 
writ of attachment issued against 
both, a judgment in his favor should 
not abate the entire attachment, but 
only as to the one filing the plea. 
Hill v. Bell, 111 Mo. 35, 19 SW 95% 
(2) Plea in abatement generally see 
Attachment §§ 1064-1082. 


53. Vandenburgh v. Bassett, 4 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a Gare 


3: 


§§ 522-524] 


a wrongful attachment against a partnership, by a 


-ereditor who colludes with a partner, the other mem- 


bers of the firm may maintain an aetion for dam- 
MES. = 

[§ 523] 15. Injunction.®> As has been stated, the 
separate creditor of a partner may, under an attach- 
ment, levy upon his interest in the partnership prop- 
erty, and possession may be taken of such property 
under the attachment.®® In a number of jurisdic- 
tions it is held that the ecopartners of the attachment 
debtor are entitled to file a bill for a partnership 
accounting, and to obtain an injunction against the 
seizure and sale of the property meantime, under 
the attachment.®? In other jurisdictions this right 
to an injunction by copartners is denied, either ob- 
solutely,®® or unless it is shown that the firm is in- 
solvent and thus that the debtor partner has no in- 
terest in the property attached.°® Partnership ered- 
itors who have levied a valid attachment may have 
an injunction against a sale of firm property by in- 
dividual ereditors.°° But an injunction is generally 
denied to a creditor at large, that is, to one who has 
not obtained a judgment or levy before making ap- 
plication.® A partnership creditor may restrain a 
collusive and fraudulent movement to put.the part- 
nership assets beyond the reach of its creditors, by 
applying them to the payment of a debt for which 
another party is primarily liable.°? Where a part- 
nership is alleged between complainant and defend- 
ant, an injunction granted to secure complainant’s 
interest in the property thereof is properly dissolved 
Minn. 242; Kuhn v. Weil, 73 Mo. 213; | Mo. A. 121. 
Gurler v. Wood, 16 N. H. 539. [a] 

fa] A partner without knowledge | judgment 
of the wrongful attachment is liable. 
Vandenburgh v. Bassett, 4 Minn. 242. | joined. 

[b] Ratification by all the part-| A. 121 
ners of a wrongful attachment is 61. 
shown by the sale under execution of | 356. 


the goods attached, and the applica- 
tion of the proceeds to meet a firm 


debt. Gurler v. Wood, 16 N. H. 539. | J. Eq. ees 
54. Grimes v. Bowerman, 92 Mich. N. 
258, 52 NW.751; Trafford v. Hubbard, Barb. 593) 


15 R. I. 326. 4 A 762, 8 A 690; Barker 
v. Abbott, 2 Tex. Civ, A. 147; 21 SW 
72. itor 
55. Injunctions: 
Generally see Injunctions 32 C. J. 


was 
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Sale under execution on a 
illegally confessed by a 
partner against the firm will be en- 
Fairbanks v. Kraft, 43 Mo. 


Ky.—Jones v. Lusk, 


N. J.—Young v. Frier, 
465 [foverr Blackwell v. Rankin, 7 N. 


Y.—Greenwood v. 
Compare Dillon v. Horn,| 31S 4 
5 How. Pr. 35 [foll Innes v. Lansing, 66. 
7 Paige 583] (where a general cred- 
allowed 
against the general partners of an in- 
solvent limited partnership, on the 
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where the partnership is denied and it is set up that 
the partnership has been dissolved.°* A member 
of a partnership may be enjoined from continuing 
to violate a contract as to a patent, although his 
partners are not parties to the bill for the specific 
performance of such contract, and although the part- 
nership may be embarrassed by the injunction.®* 

The purchaser of a partner’s interest will be 
granted an injunction against the fraudulent inter- 
ference with firm property by partners who have sur- 
rendered control of the business and agreed not to 
interfere with its management.°° 

Where a receiver was appointed for an insolvent 
firm, but none for the individual property of the 
members of the firm, and the complaint did not ask 
a receivership for that purpose, an injunction 
against suits against the firm or the members must 
be modified so as not to forbid suing the individual 
members. °° 

[§ 524] 16. Receivers*’—a. Grounds, Require- 
ments, and Propriety of Appointment. The court 
has the right to exercise its discretion in appoint- 
ing a receiver for a partnership when the facts and 
circumstances of the particular ease show that jus- 
tice would be served.°* In general, a ereditor of 
a partnership will be given equitable aid by the ap- 
pointment of a receiver for the firm, when the court — 
has been convineed that unless it is granted he will 
sustain great and irreparable injury by the fraud- 
ulent misconduct of the firm or some member there- 
of.°° It has been held that, to maintain an action 
ing the judgment debtor’s partner of 
the right to apply a partnership bank 
account to partnership purposes. 
Rader v. Goldoff, 223 App. Div. 455, 
228 NYS 453. 

62. Remington v. Pilcher, 216 Ala. 
58, 112 S 338. 

68. Carroll v. Martin, 35 Ga, 261. 
9 Nadie Has, 64. American Box Mach. Co. v. 
Crosman, 57 Fed. 1021 [aff in 61 Fed. 


888, 10 CCA 146]. 
Brodhead, 8 65. PO ead v. Mock, 79 Miss. 714, 


Ex p. Planters’ Bank, 122 S. C. 
241, 115 SE 299. 

an injunction 67. Receivers: 

Generally see Receivers [34 Cye 1]. 
In-actions: 


2 Mete. 


pls 
Against sale of firm property under 
individual judgment pending ac- 
counting see infra § 564. 
In actions: 
Between partners see supra § 271. 
For dissolution and accounting see 
infra § 928. 
56. See supra § 514. 
57. 111;—Parker v. Merritt, 105 Ill. 
293; Newhall v. Buckingham, 14 Il. 
405. 


Iowa.—Hubbard v. Curtis, 8 Iowa 
1, 74 AmD 283. 
Me.—Crooker v. Crooker, 46 Me. 


250. 

Oh.—Place v. Sweetzer, 16 Oh. 142. 

Tex.—White v. Parish, 20 Tex. 688, 
73 AmD 204; Brown v. Young, 1 Tex. 
A. Civ. Cas. § 1240. 

Eng.—Jackson v. Stanhope, 10 Jur. 
676; Garstin v. Asplin, 1 Madd. 150, 
56 Reprint 57; Newell v. Townsend, 
6 Sim. 419, 9 EngCh 419, 58 Reprint 
651; Bevan v. Lewis, 1 Sim. 376, 2 
EngCh 376, 57 Reprint 618. 

[a] A perpetual injunction will be 
granted if the firm is found insolvent. 
Hubbard:‘v. Curtis, 8 Iowa 1, 74 AmD 
283. 

58. Daniel v. Owens, 70 Ala. 297; 
Brewster v. Hammet, 4 Conn. 540. 

59. Peck v. Schultze, 19 F. Cas. 
No. 10,895, Holmes 28; Turner ‘v. 
Smith, 1 AbbPrNS (N. Y.) 304; Mow- 
pray v. Lawrence, 13 AbbPr (N. We) 
317, 22 HowPr 107. 

60. Schuster. v. Rader, 13 Colo. 
329, 22 P 505; Fairbanks v. Kraft, 43 


# 


theory that the firm assets of such 
a partnership, when it is insolvent, 
are made by statute a trust fund to 
some extent for all the partnership 
ereditors). 

S. C.—Henderson v. Haddon, 33 S. 
OP Hg 393: 

Vt.—Lamoille Valley R. Co. v. Bix- 
Dy. D. Viti 235: 

{a] Partnership creditors whose 
demands are not due cannot have an 
injunction. Henderson v. Haddon, 33 
Sr Chg, 392: 

{b] Sale under individual mort- 
gage.—Where a partner mortgages, 
for his individual debt, his undivided 
share of land purchased with part- 
nership funds for partnership pur- 
poses and held in the names of the 
individual partners, neither the oth- 
er partner nor partnership creditors 
can enjoin a sale under such mort- 
gage since the purchaser takes sub- 
ject to other prior equities. Cunning- 
a Ve eWard, 30 (Wee Va. S720 ba Sh) 

[ec] Under the Uniform Partner- 
ship Law, providing that a partner's 
right in specific partnership property 
is not subject to judgment or execu- 
tion except on a claim against the 
partnership; and providing a remedy 
through the appointment of a receiv- 
er, an injunction will not issue in pro- 
ceedings supplementary to an execu- 
tion preventing a bank from trans- 
ferring property belonging to the 
judgment debtor individually as co- 
partners with the result of depriv- 


Between partners see supra § 272. 
For dissolution and accounting see 
infra §§ 929-939. 

68.. Ex p. Planters’ Bank, 122 S. Cc. 
241, 115 SH 299. 

{a] Discretion is not abused in 
appointing a receiver, where the 
members of an insolvent partnership 
consented to the appointment, and 
where the receivership was for the 
best interests of all parties, and was 
not forbidden by any statute. Ex p. 
cegccre Bank, 122 S. C. 241, 115 SE - 

[b] A creditor who has levied exe-. 
cution upon the interest of an indi- 
vidual partner is not entitled to the 
appointment of a receiver pendente 
lite, in the absence of a showing of 
the necessity therefor. Staar v. Moy 
Tong Koon, 145 Ill. A. 341; Choppin 
v. Wilson, 27 La. Ann. 444. 

[ce] Notice of motion.—In a suit 
against five partners, three of whom 
had entered appearance and the other 
two were out of the jurisdiction and 

had not, substituted service of a 
notice of motion fer an injunction, 


‘and for the appointment of a receiv- 


er on any of the three partners for 
the two, was allowed. Leese v. Mar- 
NT aye AIA cee alte Ul ake pa rire 

69. Oliver v. Victor, 74 Ga. 543; 
Sanderson v. Stockdale, 11 Md. 563; 
Sobernheimer v. Wheeler, 45 N. J. 
BEiq. 614, 18 A234: Jones v. Meyer 
Bros. Drug Co., 25 Tex. Civ. A. 234, 61 
SW 558. 

[a] Rights of mortgagee.—Where 


984 [47 C.J.] 
for the appointment of a receiver, a creditor must 
share the insolveney of the copartners as individ- 
uals, as well as of the firm, thus showing his inabil- 
ity to enforce payment by judgment and execu- 
tion.*° The insolvency of a partnership and its fail- 
ure to carry on business for several years justify 
the appointing of a receiver of its assets.7! The 
failure of one member of a partnership to join in a 
deed of assignment for the benefit of creditors is 
not a ground for receivership.‘? No right of a ered- 
itor of an insolvent firm is so affected by the ap- 
pointment of a receiver as to entitle him to have 
the appointment vacated overriding the wishes of a 
majority of the other creditors.‘* Where one part- 
ner has assumed the partnership debts, a judgment 
ereditor of the firm cannot have a receiver appointed 
for the separate property of another partner who 
is a mere surety, without showing cause for not ex- 
tending the receivership to the property of the prin- 
cipal debtor and the partnership.7* A receiver of 
firm property cannot be appointed at the suit of an 
execution purchaser of a partner’s share of the firm 
assets against alleged fraudulent purchasers of the 
partnership assets at execution sale against the firm, 
where the only surviving partner is not a party to 
the suit.7® 


a firm, having executed a valid mort- 
gage, giving the right to the mort- 
gagee to sell the mortgaged assets 


Unis.» Cos, 
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1 


A 481, 7 ALR 986; 
WINS DYano 96 2a o O08 
Rogers v. Landers, 128 Misc. 208, 218 


[§§ 524-527 


[§ 525] b. Rights, Powers, and Authority. <A 
court of equity cannot appoint a receiver to carry 
on a partnership business, other than for the pur- 
pose of winding up the partnership affairs.‘° The 
receiver upon appointment becomes entitled tc pos- 
session of the partnership property;‘* but he is not 
vested with title therein,*® and a receiver appointed 
to hold firm assets pendente lite and dispose of them 
as the court shall direct cannot be sued for a part- 
nership debt.7° A receiver has been held to be un- 
der the duty of taking into his eustody all assets 
of each individual -partner not required to pay the 
partners’ individual debts.*° 

[§ 526] c. Effect of Appointment. The appoint- 
ment of a receiver does not absqlve the partners. 
from their partnership debts,*! nor stay nor prevent 
actions against them for the regovery thereof.8? 
The creditors in the indebtedness incurred by the 
receiver of a partnership in continuing the business 
with the consent of the firm creditors are entitled to 
priority over the latter creditors.** 

[§ 527] 17. Pleading—a. In General. The plead- 
ings in actions by or against firms or partners are 


Jjegoverned by the rules applicable generally in civil 


actions.®*. Plaintiff must allege all material facts 
essential to his cause of action,®® as for example, to 


under recognized custom and course 
of dealing. Bailey v. Triplett, (Tex. 
Civ. A.) 286 SW 914. (4) To show 


Keeney v. Home 


on default, voluntarily turns over the | NYS 98. 
assets to the mortgagee to foreclose, 78. Manzo v. Manzo, 99 N. J. Ha. 
the court should not at the suit of | 97, 133 A 190; Keeney v. Home Ins. 


another creditor appoint a receiver 
of the property and deprive the mort- 
gagee of his right, in the absence of 
any showing of insolvency of the 
mortgagee or mismanagement or bad 
faith on his part; and the fact that 
the partners resumed possession of 
the property without the knowledge 
of the mortgagee by means of a tor- 
tious act does not affect the right to 
appoint a receiver. Stone Co. v. Mc- 
anib; 153 N° C. 9378, 169 SH 282% 

[b] An unsecured creditor of a 
firm which has executed deeds of 
trust to secure creditors cannot ob- 
tain the appointment, without notice, 
of a receiver of the firm on showing 
the execution of the deeds of trust, 
an advertisement for the sale of the 
property of the firm under the deeds, 
the death of one of the partners, and 
the failure of the survivor to give 
bond for the administration of the 
firm estate, without showing the in- 
solvency of the firm or either of the 
partners, and without showing the 
invalidity of the deeds of trust. Law- 
rence Lumber Co. v. Lyon, 93 Miss. 
859, 47 S 849. 

70. Whilden v. Chapman, 80 S. C. 
84, 61 SE 249. See Crippen v. Hudson, 
13 N. Y. 161 (holding that to entitle 
a creditor of an insolvent partnership 
‘to invoke the equitable powers of the 
court to control the administration 
of the firm property, he must acquire 
an equitable lien, as by exhausting 
his legal remedy). 

71. Parry v. Lackawanna Grange 
Produce Assoc., 72 Pa. Super. 603. 

72, Wilson v. Hawker Lumber Co., 
74 W. Va. 65, 81 SE 568. 

{a] The personal liability of the 
nonjoining member and his denial of 
his membership in the firm is not 
ground. Wilson v. Hawker Lumber 
Co., 74 W. Va. 65, 81 SE 568. 

73. 
Bad tb SB 299. 


74, Henry v. Henry, 10 Paige (N. 
Y.) 314. 
75. Morrison v. Benthuysen, 103 N. 


Y. 675, 9 NE 180. 

76. Pater v. Schumaker, 21 Oh. A. 
528, 153 NE 230. 

77. Fogg v. Tyler, 111 Me. 546, 90 


Ex p. Planters’ Bank, 122 S. C. 


Coy TIAN: Y.4396 27 | AmR ACO. Bo- 
gert v. Turner, 135 App. Div. 530, 120 
NYS 420. 


79. Bogert v. Turner, supra. 

80. Fogg v. Tyler, 111 Me. 546, 90 
A 481, 7 ALR 986. ; 

81. Bogert v. Turner, 135 App. Div. 


530, 120 NYS 420. 

82. Bogert v. Turner, supra. See 
Beaver Board Cos. v. Imbrie, 275 Fed. 
437 (holding that since partnership 
receivers, under the New York Part- 
nership Law, may collect from the 
individual members, and such funds, 
when received, constitute part of the 
receiver’s estate, leave to join the 
individual members in a common-law 
action against the partnership, being 
an interference with the receiver’s 
effort to conserve the assets and dis- 
tribute them equally among the credi- 
tors, will not be granted, such re- 
fusal not preventing plaintiff from 
later recovering against them after 
the receivership has terminated). 

[a] Judgment creditor’s share in 
assets held by receiver.—(1) Where 
a receiver has been appointed to hold 
the partnership assets, and a judg- 
ment is obtained against the partners, 
it cannot be enforced by execution 
levied on the assets in the hands of 
the receiver, but the judgment credi- 
tor may share in the assets upon a 
proper application to the court. Bo- 
gert v. Turner, 135 App. Div. 530, 
120 NYS 420. (2) Execution of judg- 
ment see infra § 560 et seq. 

SG.“ ivie.ve Blumyeld9 INC. 2074 
SE 807. 

Priorities of expense of operating 
business after appointment of receiv- 
er generally see Receivers [34 Cyc 
353-355 J. 

84. See cases 
and §§ 528-533. 

{aj Allegations held sufficient.— 
(1) To plead a good cause of action 
in the affirmative. Marion Mach. 
Fady.,..ete:,. Co. va Peck, (Tex. ‘Civ. 3A.) 
265 SW 195. (2) To state a cause of 
action against defendants individual- 
ly, sued as doing business under a 
partnership. Prows v. Hawley, 
(Utah) 271 "Psi. (3) To show lia= 
bility of defendant buyers as partners 


infra notes 85-94, 


that alleged sale was within the scope 
of the business of the defendant firm. 
Matthews v. American Textile Co., 23 
Ga. A. 675, 99 SE 308. (5) To show 
that one defendant was a dormant 
partner. Fishel v. Pinckard, 80 Ind. 
A. 544, 141 NE 615. (6) Other allega- 
tions held sufficient. U.S. v. Hughes, 
161 Fed. 1021; White v. Chisolm, 160 
Ga. 309, 128 SE 656; Whitlock v. Moz- 
ley, 142 Ga. 305, 82 SE-886; Nogals 
Oils, ete. +Conow.. Merchantss ete. 
Bank, (Tex. Civ. A.) 264 SW 341; 
Murphy v. Fairweather, 72 W. Va. 14, 
(ASE tole 

[b] Allegations held insufficient.— 
(1) To state cause of action by cross 
bill or cross petition. Cleckler v. An- 
niston First Nat. Bank, 204 Ala. 268, 


85 S 484; Nix v. Green, 95 Okl. 247, 
219 P 380. (2) Other allegations held 
insufficient. Copeland v. Tyus, 18 Ga. 


A. 196, 89 SE 188; Meinhard v. Fol- 
som, 3 Ga. A. 251, 59 SE 830. 

[ec] Demurrer.—(1) Whether note 
assigned was signed individually by 
defendant or was for partnership 
debt, as alleged in complaint, cannot 
be determined by demurrer, but must 
await evidence. Kirkland v. Spriggs, 
19 Ariz. 425, 171 P 992. (2) Where 
parties are sued in chancery in their 
own right, and as partners doing 
business in the firm name by which 
the partnership is known, a demurrer 
filed in,the name of the firm is the 
demurrer of all such defendants in 
their partnership capacity. Allen vy. 
South Penn Coal Co., 58 W. Va. 197, 
52 SE 454. 

Pleadings generally see Pleading 
[sieve 

85. See cases infra this note. 

[a] A partner suing in his own 
name for a conversion of firm prop- 
erty cannot recover in the absence of 
allegation of reason* for permitting 
him so to sue or of proof of the ex- 
tent of his interest in the damages. 
Traweek, v.. Pecos, ete:, R. Co., (lex 
Civ. A.) 288 SW 843. 

[b] Assignment to firm.—A firm 
cannot recover on a debt incurred by 
defendant for goods bought of an 
individual, the predecessor of the 
firm, who is'a member thereof, with- 
out pleading an assignment of the 
debt; but it may recover by adding to 
the statement of claim an alternative 


“For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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show the individual liability of partners*® or to show 
the liability of a partnership for the acts of a part- 
The complaint must be definite and certain.** 
A partner who has contracted in the firm name 
without the authority of his copartners, express or. 
implied, may be alleged to have contraeted individ- 
In an action on a firm debt, 
the joint liability of the partners need not be averred, 
where they are made jointly hable by statute for 


nNenss« 


ually in that name.*® 


firm debts.°°® 


To sustain an action against a dormant partner 
after his withdrawal from the firm, plaintiff must 
allege that such partner had been known to him as a 


claim to the effect that it claims to 
recover as assignee of the debt in 
the name of the assignor. Albion 
Lumber Co. v. Brownell, 42 N. 8. 297, 
3 EastLR 224. 

{c] Action for libel or slander.— 
(1) A complaint alleging that one 
partner, ‘acting for and in the course 
of said partnership business,” uttered 
slanderous words, states a cause of 
action against the other partner. 
Gordon v. Hyman, 129 Misc. 351, 221 
NYS 429. (2) A complaint in an ac- 
tion for libel of a partnership is not 
bad because it includes allegations 
pointing to damages to plaintiffs as 
individuals. Kornblum v. Commer- 
cial Advertiser Assoc., 183 App. Div. 

35, 170 NYS 249 [aff 164 NYS 186]. 

[ad] Partnership by operation of 
law.—An allegation that a third party 
entered into a business pursuant toa 
contract exhibited between him and 
defendant, and continued the business 
with the knowledge of defendant, and 
during the operation of the business 
ordered the goods in suit, is sufficient 
to bring the complaint within the rule 
that a partnership may arise by op- 
eration of law regardless of the ex- 
press intention of the parties. Orr v. 
Perry, 16 Ala. A. 658, 81 S 150. 

86. See cases infra this note. 

fa] Action against one or more 
partners on firm obligation.—(1) In 
actions against two partners to 
charge them personally on a judg- 
ment recovered against the firm, it is 
necessary to allege that the partner- 
ship property was insufficient to sat- 
isfy the judgment. Ruth v. Lowry, 
10 Nebr. 260, 4 NW 977. (2) A com- 
plaint in an action against one part- 
ner on a firm note, which explains 
that the action is brought after re- 
covery of a judgment against the 
other partner, and failure to satisfy 
the judgment, is not demurrable. 
Kirkbride v. Wilgus, 37 Misc. 519, 75 
NYS 1036. 

[b] Mortgage of individual prop- 
erty.—Toa hold a partner for a debt 
under a mortgage given by his co- 
partner on the jJatter’s individual 
property, there must be an allegation 
showing that the individual liability 
of the latter was created on account 
of the partnership or authorized by 
the other partner. Vanmeter =v. 
Wells, 9 Ky. Op. 365. 

[ec] An amendment striking out 
the name of the firm and of one part- 
ner, but which left in the allegations 
as to the firm, is permissible; for the 
allegations as to partnership showed 
the status and relation of the parties 
proceeded against. Tucker v. Graves, 
17 Ala. A. 602, 88 S 40. 

87. See cases infra this note. 

{a] Allegation of individual cause 
of action in suit against firm.—(1) 
A complaint is demurrable where it 
alleges a contract or transaction with 
a partnership, but sets forth a con- 
tract or transaction which purports 


or appears to be with one partner 
only. Wood v. Martin, 115 Ga. 147, 
41 SE 490. (2) Where a suit is 


brought against a firm, and summons 
directed to it, a complaint stating a 
cause of action against each partner 
as an individual is démurrable as not 
stating a cause of action against the 
firm and as misjoining causes of ac- 
tion against the individual partners. 
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member of the firm.°* 

In an action against an individual, a plea offered 
by a firm of which the individual was a member 
cannot be considered where neither the firm nor the 
other member thereof was declared against or other- 
wise appropriately made a party to the suit.°? 

Signature and verification.’* 
ture and verification ofa pleading are proper and 
sufficient is determinable in each case by the statu- 


Whether the signa- 


tory provisions and rules of practice of the forum.** 


[§ 528] 
general 
partners,®® and 


Faust v. Smith, 3 Colo, A. 505, 34 P 
261. (3) A complaint in an action 
against a partnership for the recov- 
ery of money received by one of de- 
fendants as a member of the firm, 
but not paid over to plaintiff, to whom 
it belongs, is not sufficient on demur- 
rer, when read in connection with the 
exhibits filed with the complaint, 
where these show that the transac- 
tion was with one of the parties alone, 
independent of the partnership. Fox 
v. Clemmons, 99 SW 641, 30 KyL 805. 

[b] Allegation of execution of a 
note by one partner for the defendant 
partnership sufficiently alleges the 
execution of the note for himself, 
his copartner, and the firm. Wein- 
stein v. Citizens’ Bank, 200 Ala. 69, 
458 397. 

[ec] Authority of individual part- 
ner to make or indorse note.—(1) The 
authority of an individual partner to 
make a note for the benefit of the 
firm need not be alleged in an action 
against the firm on a note so made. 
Rhodes v. Terheyden, 272 Pa. 397, 
116 A 364. (2) Where the complaint 
in an action against partners on a 
note drawn by one of them shows that 
he had_no authority to raise money 
for the firm business, it does not state 
a cause of action against his copart- 
ner. Browerville First Nat. Bank v. 
Stadden, 103 Minn. 403, 115 NW 198. 
(3) A petition in an action against 
a firm based on an accommodation in- 
dorsement of a note by one partner 
in the name of the firm is demurrable, 
except as to the partner indorsing, for 
failure to allege his authority so to 
indorse for the firm. Higdon v. Bell, 
144 Ga. 485, 87 SE 385. 

[ad] Authority of partner in non- 
trading firm.—When suit is brought 
against a nontrading firm on a con- 
tract signed in the firm name by one 
partner, the complaint must allege 
that such partner was actually au- 
thorized to sign the contract or that 
its execution was necessary to the 
business of the firm. Alsop v. Central 
Trust Co, 100° Kyy, 375; 38 Sw 5105 18 
KyL 830. 

88. Weinstein v. Citizens’ Bank, 
13 Ala. A. 552, 69 S 972; Hawley Bros. 
Hardware Co. v. Brownstone, 123 Cal. 
643, 56 P 468; Brazil v. Azevedo, 32 
Cal. A. 364, 162 P 1049. 

[a] A complaint is not ambiguous 
or uncertain for alleging that each 
of several defendants, constituting a 
partnership, became indebted to plain- 
tiff for goods furnished at the special 
instance and request of each, since 
the liability of any defendant would 
be established by proof that the goods 
were supplied to the partnership at 
the request of any partner. Brazil v. 
Azevedo, 32 Cal. A. 364, 162 P 1049. 

[b] Complaints held fatally ambig- 
uous or uncertain as to parties de- 
fendant in actions against firms or 


partners. Weinstein v. Citizens’ 
Bank, 13 Ala. A. 552, 69 S 972; Haw- 
ley Bros. Hardware Co. v. Brown- 


stone, 123 Cal. 643, 56 P 468. 

89. Columbus City Bank v. Beach, 
Dek iCasisNo.)2,737, (1 «Blatcht.. 438: 
Sinsheimer v. William Skinner Mfg. 
Gos, 541 Ths VA FLS a, 

[a] On the other hand an allega- 
tion that W executed a bond for him- 
self and G will not sustain an action 
against G where there is no aver- 


b. Allegation of Partnership.°®® 
rule is 


The 
that, where plaintiffs sue as 
where persons are sued as part- 


ment that G or the firm of W & G 
promised to pay the debt. Garland 
v. Davidson, 3 Munf. (17 Vai) £89. 

90. Rhodes v. Terheyden, 272 Pa. 
397, 116 A 364. 

91. Warren v. Ball, 37 Ill. 76. 

92. Bray v. Peace, 131 Ga. 637. 
62 SE 1025. E 

93. Signature and verification gen- 
erally see Pleading [31 Cyc 524-546]. 

94. See cases infra this note. 

[a] Verification held sufficient.— 
Lessem v. Wilson, 43 Iowa 488; 
Mooney v. Ryerson, 8 NYCivProc 435. 

[b] Verification by one partner 
held sufficient.—Garner v. Simpson, 
Minor (Ala.) 67; Cheatham v. Pearce, 
89 Tenn. 668, 15 SW 1080; Moody v. 
Alter, 12 Heisk. (Tenn.) 142. 

{c] Signature and verification by 
one partner held sufficient.—Garland 
v. Hickey, 75 Wis. 178, 43 NW 832. 

[d] Verification by one partner 
held insufficient as to other.—Lacy 
v. Wilkinson, 7 NYCivProc 104 [aff 
99 N. Y. 683 mem]. 

Necessity for verified plea denying 
partnership see infra § 529. 

95. Certainty of pleadings ~ see 
Pleading [31 Cye 72 et seq]. 

Compliance with statute requiring 
ecicesene of membership see supra 

96. U. S.—lLapeyre v. Gales, 14 F. 
Cas No. 8,081, 2 Cranch C. C. 291. 

Ariz.—Atchison, etc., R. Co. v. Car- 
row, 18 Ariz. 92, 156 P 965. 

Cal.—Wise v. Williams, 72 Cal. 544, 
14 P 204; Pfister v. Wade, 69 Cal. 133, 
LOSE L360: ; 

Colo.—Fryer v. Breeze, 16 Colo. 323, 
26 P 817. 

Del.—Barber v. Clendaniel, 30 Del. 
11, 102 A 84. 

_ Ind.—Anderson v. Evansville Brew- 
ing Assoc., 49 Ind. A. 403, 97 NH 445. 


Iowa.—Sweet v. Ervin, 54 Iowa 
101, 6 NW 156. 
Minn.—Boosalis v. Stevenson, 62 


Minn. 198, 64 NW 380; 

Kirkpatrick, 2 Minn. 210. 
Nebr.—Church y. Callihan, 49 Nebr. 

542, 68 NW 932. 

ee C.—Bischoff v. Blease, 20 S. CG. 


W. Va.—Goff v. Lowe, 101 W. Va. 
57, 60, 68, 131 SE 870 [cit Cye]. 

“The statement or allegation of a 
partnership, when made in the record 
in action by or against partners, is 
for the purpose of identification and 
description.” Barber v. Clendaniel, 
SOE Delis Mi Was plOz, clu 84. 

[a] The showing of the partner- 
ship relation in the caption is not 
indispensable if in the body of the 
complaint it is specifically averred 
that plaintiffs are copartners. Wise 
v. Williams, 72 Cal. 544, 14 P 204. 

[b] Averment of time of forma- 
tion not essential.—An averment in 
complaint that “said plaintiffs, for 
several years last past, have been 
and are now copartners, doing busi- 
ness under the firm name and style 
of A. Pfister & Co.” is sufficient as 
an averment of copartnership, a 
more specific statement as to the time 
of its formation being obtainable on 
motion. Pfister v. Wade, 69 Cal. 133, 
GT Emly MEE XGR) 

[c] A statute making proof of 
partnership unnecessary, and provid- 
ing that it “shall be taken to be ad- 
mitted as alleged on the record,” pre- 


Foerster v. 
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ners,®? the complaint should allege the fact of their 
copartnership. Such allegation need not be in any 
set form of words;°* but it should state the existence 
of the partnership as a fact and not merely suggest 
it as an inference from other facts.®°® 
of partnership is necessary when the action is 


supposes that the existence of the 
partnership, when the action is by 
partners, will be disclosed by the 
record. Barber v. Clendaniel, 30 Del. 
11,102 A 84 

[dad] Defect not subject to general 
demurrer.—As against a general de- 
murrer, a complaint which does not 
allege a partnership except in its title 
will be held to state a cause of ac- 
tion, especially where, upon the trial, 
the evidence shows that plaintiffs are 
in’fact partners and as such inter- 
ested in the subject matter of the 
suit. Atchison, etc., R. Co. v. Carrow, 
18 Ariz. 92, 156 P 965. 

[e] Amendment.—Where in a pe- 
tition setting up a cause of action 
in favor of a firm it is stated through 
error that the firm is composed of 
one party named, an amendment 
should be allowed, setting forth the 
true facts of the case and disclosing 
the names of all the copartners. 
Eugster v. LaCampagnie Commer- 
ciale, etc., 2 McG. (La.) 163. 

97.- Cal. Maclay Co. v. Meads, 14 
Cal. A. 363,112 P 195, 113 P 364. 

Del.—Barber v. Clendaniel, 30 Del. 
11,102 A 84. 

Ill.—Petrie v. Newell, 13 Ill. 647. 

Ind.—Carico v. Moore, 4 Ind. A. 
20, 29 NE 928. 

Iowa.—Ware v. Leffert, 151 Iowa 
dtige USOINIWAE 198: 

Minn.—Keene _  v. 
Minn. 72, 68-NW 771. 

Mo.—Jones v. Tuller, 38 Mo. 363. 

Nebr.—Stone v. Neeley, 42 Nebr. 
567, 60 NW 965 

N. M.—Good v. Red River Valley 
Go., 12. N. M. 245, 78. P 46. 

Pa. —Schollenberger v Seldonridge, 
49 Pa. 83; Shaw v. Merrill, 16 Pa. 
Dist. 708, 338 Pa. Co. 228. 

Tex.—Osborne v. Holland, 1 Tex. 
A Civ Casin S sL0s7. 

Wis.—Meacham v. Batchelder, 3 
Pinn. 281, 3 Chandl. 316. 

[a] Allegation as to association 
insufficient.—A petition which merely 
alleges that defendants are an asso- 
ciation, without alleging who com- 
poses it or any fact from which the 
liability of its members could be ad- 
duced, is defective and does not 
charge them as partners. Osborne v, 
Holland, 1 Tex. A. Civ. Cas. § 1087. 

[b] Exact status of defendant un- 
known.—A petition complaining of a 
named corporation as an association, 
partnership, or stock company, the 
exact status of which is unknown to 
plaintiff, but which, for purposes of 
the suit, plaintiff charges and al- 
leges to be a partnership, composed 
of named _ individuals, 
charges a partnership. 
tel Corp. v. Leader, 
241 SW 700. 

[ec] Connection of firm with facts 
of suit.—(1) A petition naming in- 
dividuals as composing a firm, but 
not alleging the connection of the 
firm with the facts on which the suit 
is based, does not sufficiently desig- 
nate the firm as a party defendant 
nor allege a cause of action against 
it. Lingwiler v. Anderson, (Tex. 
Civ. A.) 270 SW 1052. (2) In a suit 
on a note, a petition describing de- 
fendants as partners doing business 
under a firm name and alleging that 
the money for which the note was 
given was borrowed and used for the 
benefit of the partnership sufficiently 
shows the fact of the partnership and 
its relation to the note. Campbell v. 
Herrick, 104 Kan. 657, 180 P 237. 

{dJ] The absence of such allega- 
tion is waived by litigating the issue 
without objection. Keene v. Master- 
man, 66 Minn. 72, 68 NW 771. 


Masterman, 66 


Graham Ho- 
(Tex Civ. MAS) 
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98. penter Vie Siloam 
Springs State Bank, 154 Ark. 533, 242 
SW 824. 

Cal.—Braun v. Woollacott, 129 Cal. 
107, 61 P 801; Alpers v. Schammel, 
75 Cal. 590, 17 P 708; Pfister v. Wade, 
69 Cal. 133, 10 P 369; Lucas v. Gobbi, 
10 Cal. A648) LOS TP alot: 

Fla.—De Graum v. Jones, 23 Fla. 
Sa On SL On 

Ga.—Patrick v. Wood, 162 Ga. 137, 
133 SE 870; H. L. Singer Co. v. Gray, 
34 Ga. A. 345, 129 SEH 555; Dublin, 
ete., R. Co. v. Ackerman, 2 Ga. A. 746, 
59 SE 10. 

Ind.—Duckwall v. Jones, 156 Ind. 
682, 58 NE 1055, 60 NE 797. 

Iowa.—MecDonald v. Franchere, 102 
Iowa 496, 71 NW 427; Wendall v. Os- 
borne, 63 Iowa 99, 18 NW 709. 
eae Thorne v. Fox, 67 Md. 67, 8 A 
eG Sets .—Pegg v. Bidleman, 5 Mich. 


Mo.—National Ins. Co. y. Bowman, 
60 Mo. 252. KE SR 

Nebr.—Morrissey v. Schindler, 18 
Nebr. 672, 26 NW 476; Chamberlain 
Banking House v. Noyes, 3 Nebr. 
(Unoff.) 550, 92 NW 175. 

N Y.—Anable v. Forest, etc., 
Steamengine Co., 16 AbbPr 286 [aff 
25 N. Y. 470]. 


S. C.—Millhiser v. Holleyman, 37 
S. C. 572, 16 SE 688; Harle v. Mor- 
gan, 29 Se 258, 7 SE 487. 

Ss. D.—Van Brunt, ete, Colm Har- 
rigan, 8 S. D. 96, 65 NW 421. 

mR eson, (Civ. 
A.) 242 SW 798. 

fa] An allegation that persons 
are jointly engaged as merchants is 
equivalent to an allegation of their 
copartnership. De Graum v. Jones, 
23 Fla. 83, 6S 925. But see Anderson 
v. Evansville Brewing Assoc., 49 Ind. 
A. 403, 97 NE 445 (holding that an 
averment that plaintiffs are mer- 
chants, engaged in the sale of general 
merchandise, is insufficient to show 
any joint or partnership interest). 

[b] Name of plaintiff as indicat- 
ing partnership.—(1) Where suit is 
brought in the name of ‘X and Son,” 
a demurrer cannot be allowed on the 
ground that there is no showing of 
the identity of plaintiff or the ca- 
pacity in which suit is brought, since 
the name does import, or is prima 
facie that of, a partnership. Patrick 
v. Wood, 162 Ga. 137, 133 SE 870; 
H. L. Singer Co. v. Gray, 934. Ga.. A. 
345, 129 SE 555. (2) The same rule 
applies to a suit brought in the name 
of “A.and A.” Dublin, ete., R: Co. v. 
Ackerman, 2 Ga. A. 746, 59 SE 10. 

[c] “Firm name and style.”—A 
petition against named defendants 
“doing business under the firm name 
and style of O. E. Michael & Son, 
Grocers,” must be. construed as al- 
leging that defendants are partners 
in the business. Mehlstaub v. Mi- 
chael, (Mo. A.) 287 SW 1079, 1081. 

[d] As between a partnership and 
a corporation, a petition alleging that 
defendant company is operated as a 
corporation by named individuals, 
but is not organized as a corporation 
and is a partnership, and in another 
part alleging that, whether a part- 
nership or a corporation, the com- 
pany is on notice of certain facts, 
must be construed on demurrer as al- 
leging that the company is a partner- 
ship. Carolina Constr. Co. v. Branch, 
164 Ga. 837, 139 SH 676. 

{e] Joint-stock company as part- 
nership.—An allegation that defend- 
ant company is an ‘unincorporated 
joint-stock company,’ and that two 
named defendants are ‘‘members, 
stockholders, and shareholders” 
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brought upon a claim which is enforceable by or 
against joint contractors, although plaintiffs or de- 
fendants may be partners.* 
liability of partners is held to be several as well as 
.joint, it is unnecessary for plaintiff to make any al- 
legation concerning the firm or its members.’ 


Where the contract 


This. 


thereof, is an allegation of partner- 
ship sufficient to apprise such per- 
sons that they are sued as partners. 
Geiselman v. Andreson, (Tex. Civ. 
A.) 242 SW 798. 

{f] Allegation held  sufficient.— 
Greenleaf v. Feinberg, 210 Ill. A. 271. 


99. McIntosh v. Zaring, 150 Ind. 
301, 49 NE 164; Reid v. Lyttle, 150 
Key. 3045 1500 (SW 63573) (St. Jiohna wv. 


Coates, 63 Hun 460, 18 NYS 419 [aff 
140 N. Y. 634 mem, $5 NE 891 mem]; 
Kessler v. Yoakum First Nat. Bank, 
21 Tex. Civ. A. 98> “51 SW 62. See 
Coody v. Shawver, «Tex. Civi Ay) -16L 
SW 935 (where it is said, as dictum, 
that an allegation of joint ownership 
cannot be construed as equivalent to 
an allegation of partnership in the 
plaintiffs in such ownership). But 
see Hotchkiss v. Di Vita, 103 Conn. 
436, 130 A 668 (holding that a com~- 
plaint is not defective for failure ex- 
pressly to allege the partnership 
where there is an allegation of the 
mutual agency of the persons in- 
volved, that is, of the operative facts 
constituting a partnership). 

[a] Allegation of partnership as 
conclusion of law.—If the allegations 
of fact as to acts and conduct on 
which the allegation of partnership 
is based show that a partnership does 
not exist, the allegation of partner- 
ship must be disregarded as stating 
a conclusion of law. Farmers’ Co-Op. 
Union v. Alderman, 126 Kan. 299, 267 
Pativo; 

1. Ark.—Bumpass v. Taggart, 26 
Ark. 398, 7 AmR 6235 Swinney v. 
Burnside, 17 Ark. 38. 

Cal.—Shannon v. Calmus, 70 Cal. A. 


652, 234 °P 107. 

‘Fla.—Ray v. Pollock, 56 Fla. 530, 
47 S 940; Marx v. Culpepper, 40 Fla. 
322, 24 S 59. 


Ind.——Ensminger  v. Marvin, 5 


Blackf. 210 
Mich.—Danaher v. Hitchcock, 34 
Mich. 


Minn,—Klemik v. Henricksen Jew- 
elry Co., 122 Minn. 380, 142 NW 871. 

Mo.—Lessing Vv. Sulzbacher, 35 Mo. 
445; Pasche v. Seuth St. Joseph 
Town-Site Co., (A.) 190 SW 380 [quot 
Cyel: 

N. H.—Maynard v. Fellows, 43 N. 
HA. 255. 

N. Y.—Wolf v Strahl, 3 Silv. Sup. 
D210 IN Yiss pues Phillips v. Bartlett, 
22 N.Y. Super. 678; nee ge © Lakin) 
115 NYS 1082. 

N. C.—Cowan v. Baird, 17 N. C. 


201. 

Or.—Clark v. Wick, 25 Or. 446, 36 
PRLS: 

Ss. pen ee ear v. ‘Williams, 35 S.- 
CHa SB) 

s. rel he ane First Nat. Bank 


BAe ne ata 13 S. D. 365, 83 NW 
W. Va.—Wilson v. Carter Oil Co., 
46 W. Va. 469, 33 SE 249; Courson v. 
Parker, 39 W. Va. 521, 20 SE 588. 
[a] Such allegation may be re- 
garded as surplusage.—Wilson  v. 
Sins Oil Co., 46 W. Va. 469, 33 SH 


[b] An action upon a quantum 
meruit may be brought in the indi- 
vidual names of the parties furnish- 
ing the materials and doing the 
work, and it is not necessary to al- 
lege that the cause accrued to them 
as partners. Wilson v. Yegen, 38 
Mont. 504, 100 P 613. 

2. Kent v. Wells, 21 Ark. 411; 
Swinney v. Burnside, 17 Ark. 388; 
Nutt v. Hunt, 12 Miss. 702; Gates v. 
Watson, 54 Mo. 585; U. S. v. Gumm, 
9 N. M. 611, 68° RP 398. 

[a] In an action against individu- 
al partners for goods sold to the firm, 
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is true also in actions in tort against a partner.* 
While it has been held 
that a plaintiff relying on a holding out as a part- 
ner to estop defendant from denying the partnership 
must plead estoppel, and the facts establishing it,° 
there is equal authority to the contrary.® 

c. Denial of Partnership.’ 
sence of a statutory rule upon the subject a general 


Partnership by estoppel. 
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where service is had on only one part- 
ner, the complaint need not allege 
that, when the goods were sold, plain- 
tiff knew that such defendant was a 
member of the firm. Allen v. Davids, 
70 S. C. 260, 49 SE 846. 

Alexandria Min., ete, Co. v. 

1 And. VA." 587; 28 9° NE e1135 
ROrniCK OM pS LS eve8 
SH 941: Frank v.: Tatum, (Tex. Civ. 
A.) 26 SW 900. 

4. Ottawa County Nat. Bank v. 
Bouldin, 117 Okl. 104, 246 P 434; Mc- 
Kallip v. Geese, 30 Okl. 33, 118 P 586; 
Hamner v. Barker, (Tex. Civ. A.) 
144 SW 1180; Casey-Swasey Co. v. 
Treadwell, 32 Tex. Civ. A. 480, 74 
SW 791. 

[a] However, in the absence of a 
special objection, allegations may be 
sufficient as a plea of estoppel, even 
though the pleading is not so de- 
nominated and does not specifically 
allege that defendant was estopped 
by reason of the facts stated. Ham- 
ner vy. Barker, (Tex. Civ. A.) 144 SW 
1180. 

5. Dodd v. Tebbetts, 198 Cal. 333, 
244 P 1081. 

6. Mims v. Brook, 3 Ga. A. 247, 59 
SE 711; Rippey v Evans, 22 Mo. 157; 
Interstate Coal Co. v. Gordon, (Mo. 
A.) 216 SW 783; Citizens’ Bank v. 
Lowder, 141 Mo, A. 603, 125 SW 1180; 
Reber v. Columbus Mach. Mfg. Co., 
12 Oh. St. 175. See Mizell v. Syla- 
cauga Grocery Co., 214 Ala. 204, 106 
S 858 (holding that to a special plea 
denying partnership existence, and 
further denying liability for debts 
of the defendant company, plaintiff 
is not required to reply specially set- 
ting up an estoppel). ; 

[a] Reason for rule.—‘‘The issue 
made by the pleadings raised 
not merely the question of actual 
partnership but the broader 
question of the right of the plain- 
tiff below to charge the plaintiffs in 
error as partners. . . . Hvidence, 
showing that they had held them- 
selves out as partners, and received 
eredit accordingly, would as _ con- 
clusively maintain the issue on the 
part of the plaintiff below, as proof 
of actual partnership. And, we 
think, it was clearly unnecessary that 
the pleadings should contain a 
statement of such facts, as are prop- 
erly mere evidence of’ the main fact 
put in issue.’ Reber v. Columbus 
Mach., Mfg. Co., 12 Oh. St. 175, 179. 

7. Failure to deny as affecting 
proof see infra § 534. 

8. Colo.—Rogers v. Nuckolls, 2 
Colo. 281. 

Ind.—Graham vy. Henderson, 35 Ind. 
195; Fletcher v. Dana, 4 Blackf. 377. 

Kani—Hayner v. WBberhardt, 37 
Kan. 308, 15 P 168. 

Minn.—McKasy v. Huber,65 Minn. 
9, 67 NW 650; Fetz v. Clark, 7 Minn. 
217; Irvine v. Myers, 4 Minn. 229. 

N. Y.—Harvey v. Walker, 59 Hun 
114, 13 NYS 170; Schneider v. Fuchs, 


107 NYS 33. 

Vt.—Burton v. Bostwick, Brayt. 
195. 

9. See statutory provisions and 


rules of court. 
10. U. S.—Byrd v. Gasquet, 4 F. 
Cas... No. 2,268a, Hempst. 261. 
Ala.—Goetter v. Head, 70 Ala. 532; 
New York, etc., Contracting Co. v. 
Meyer, 51 Ala. 325; Bell v. Crosby, 4 
Ala. 575. 


err eee ve Cushing, =.2:2 
Ark. 540; rowbridge v. Pitcher, 4 
Ark. 157. 


« 


ys C.—Robinson v. Parker, 11 App. 
Soca i 
Ga,— Waterman vy. Glisson, 115 Ga. 
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utes or rules of 


In the ab- 


773, 42.SE 95; Baves v. Field, 8 Ga. 
A. 69, 68 SH 556. 
Ill.—Mulhall v. Gillespie, 89 Ill. 
346; Zuel v. Bowen, 78 Ill. 234; Ken- 
nedy v. Hall, 68 Tll. 165; -Degan’ v. 
Singer, 41 Ill. 28; Heintz v. Cahn, 29 
Ill. 308; Robinson v. Magarity, 28 
Ill. -423; McKinney v. Peck, 28 Ill. 
174; Shufeldt v. Seymour, 21 Ill. 524; 
Haywood v. Harmon, 17 Ill. 477; 
Warren v. Chambers, 12 Ill 124; 
Stevenson v. Farnsworth, 7 Ill. 715; 
Langdell v. Harney, 36 Ill. A. 406; 
Bensley v.. Brockway, 27 Ill. A. 410; 
Aultman, ete, Co. v. Webber, 4 Ill. 
A. 427; Fergus v. Cleveland - Paper 
Co., 3 Ill. A..629. But see Martin.v. 
Trainer, 125 Ill. A. 474 (holding that 
defendants sued jointly may show a 
want of partnership under the gener- 
al issue if they are willing to assume 
the burdén of proof upon that issue, 
the effect of verification being to com- 
pel plaintiff to assume the burden of 


showing joint liability in the first 
instance); Chicago Stamping Co. v. 
Bignall, 54 Ill. A. 312 (holding that 


the plea, instead of being in abate- 
ment that defendants were not part- 
ners, should have been the general 
issue verified). i ‘ 
Iowa.—Chicago Univ. v. Emmert, 
108 Iowa 500, 79 NW 285. 
Miss.—Hirsch v. Shafer, 66 Miss. 
He 6 S 229; Cook v. Martin, 13 Miss. 


Mo.—Curtis v. Sexton, 252 Mo. 221, 
159 SW 512; Nephler v. Woodward, 
200 Mo. 179, 98 SW 488; Donk Bros, 
Coal, ete., Co.. v. Aronson, 102 Mo. 
A. 590, 77 SW .132;. Drumm Flato 
Commn. Co. v. Summers, 89 Mo. A. 
300; Richards v. McNemee, 87 Mo. 
A. 396; Mitchell v Railton, 45 Mo. A. 
ee Haysler v. Dawson, 28 Mo. A. 


Pa.—Reiter v. Fruh, 150 Pa. 6238, 
24 A 347; Vanzandt v. Massey, 12 
Phila. 340; Sinkler v. Lambert, 5 
Ubi her 36;- Wallace v. Taylor, 1 Phila. 


S. C.—Griffin v. McCain, 126 S. C. 
506, 120 SE 95. 

Tex.—Gulf, etc., R. Co. v. Edloff, 89 
Tex. 454, 34 SW 414, 35 SW 144; 
Smith v. Western Union Tel. Co., 84 
Tex. 359,.19 SW 441, 81 AmSR 59; 
International, etc.,,-R. Co. v. Tisdale, 
74 Tex. 8, 11 SW 900, 4 LRA 545; 
Good v. Galveston, ete., R. Co., 11 SW 
854, 4 LRA 801; Lindsay v. Jaffray, 
55 Tex. 626; Congdon v. Monroe, 51 
Tex. 109; Lewis v. Lowery, 31 Tex. 
663; Lee v. Hamilton, 12 Tex. 413; 
Drew v. Harrison, 12 Tex. 279; Oil 
Well Supply Co. v. Texanna Pro- 
duction Co., (Civ. A.) 265 SW 203; 
Scott v. Industrial Finance Corp., 
(Civ. A.) 265 SW 181; Eastland v. 
Fuller, (Civ. A.) 261 SW 386; Geisel- 
man v. Andreson, (Civ. A.) 242 SW 
798; Ft. Worth, etc., R. Co v. Shank, 
(Civ. A.) 167 SW 1093; Slayden v. 
Palmo, (Civ. A.) 909 SW 908 [aff 100 
Tex. 13, 92 SW 796]; Buchanan v. 
Edwards, (Civ. A.) 51 SW 33; Hayden 
Saddlery Hardware Co. v. Ramsay, 
14 Tex. Civ. A. 185; 36°SW 595; Gulf, 
ete RR: (Co. yee Willson; Ti Tex, i Ciivi rx AS 
128, 26 SW 131; Atchison, etc., R. Co. 
v. Grant, 6 Tex. Civ. A. 674, 26 SW 
286; Cleveland v. Duggan, 2 Tex. A. 
Civ. Cas. § 82; Franklin v. Tonjours, 
1 Tex. A. Civ. Cas. § 506. See Willis v. 
Burkburnett: First Nat. Bank, (Civ. 
A.) 262 SW 851 (holding that defend- 
ants sued on a note as partners, and 
failing to deny their partnership un- 
der oath, as required by statute, can- 
not be heard to question the judg- 
Beg) rendered against them as part- 
ners). 
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issue or general denial operates to deny a partner- 
ship alleged as a material fact in the complaint.® 
In a number of jurisdictions, however, under stat- 


court, a plea of the general issue 


does not raise the issue of the existence of the part- 
nership alleged;® in these jurisdictions, the existence 
of the partnership alleged must be specially denied 
by affidavit or a verified plea.+°? 


Exeept as the rules 


Wis.—Woolsey v. Henke, 125 Wis. 
134, 103 NW 267; Lago v. Walsh, 98 
Wis. 348, 74 NW 212; Martin v. Amer- 
ican Express Co., 19 Wis. 336; Fisk v. 
Manik, 12. Wiss 2765— 7.8) Ami) 9 73d 
Barnes v. Elmbinger, 1 Wis. 56. 

[a] An affidavit denying the pos- 
session of information as to whether 
plaintiffs are a copartnership as al- 
leged, and therefore denying on oath 
that plaintiff is a partnership, is in- 
sufficient to put the existence of the 
partnership in_ issue. Boyajian  v. 
Reinheimer, (Mo.) 250 SW 364 [aff 
(A.) 229 SW 441]. 

[b] Suit against individuals.—(1) 
A complaint against defendants as 
individuals, alleging that they ‘were 
operating jointly as partners,” with- 
out specifically declaring the exist- 
ence of a partnership in the business 
involved in the suit, and specifically 
alleging an ownership and conduct 
of such business which is inconsist- 
ent with the inference of partner- 
ship does not affirmatively allege the 
existence of a partnership so as to 
require a verified denial, under the 
statute. Hammond _ v. Robinson, 
(MexmCiv, 7AG) «89S Wr 2a) i804 Ge 
Where defendant is sued individual- 
ly, and not as a partner, his denial 
of partnership between himself and 
the person who contracted with plain- 
tiff need not be verified. Markowitz 
Se aan (Tex... Cive, A) 2289 Swi 


[c] Where “partner” is used to 
mean ‘co-conspirator’ in a petition 
to set aside conveyances fraudulently 
procured to be made to defendants, 
the petition does not allege such 
partnership as the statute requires 
to be denied under oath. Rushing v. 
Spreen, (Tex. Civ. A.) 142 SW 49: 

[ad] An action by assignees of an 
account is not within the statute, not 
being by or against a partnership, so 
that an oath is not required for an 
answer denying the assignment and 
the partnership of the assignors. 
Commercial Jewelry Co. v. Hite, 161 
Mo. A. 465, 144 SW 153. 

[e] An averment of payment to a 
partner of plaintiff, in an action for 
commission for selling defendant’s 
house, being a matter of defense and 
not a statement of a cause for af- 
firmative relief against plaintiff, and 
the action not being by or against a 
partner, the case is not within the 
statute, and plaintiff's unverified re- 
ply is sufficient to put in issue the 
existence of the alleged partnership. 
Sain v. Rooney, 125 Mo. A. 176, 101 
SW 1127. 

{f] Denial under oath not re- 
quired to prove variance.—It is not 
necessary for defendant to file a plea 
under oath denying the existence of a 
partnership between plaintiffs, as al- 
leged, in order to present the question 
of a variance, on evidence that one 
plaintiff was not a member of the 
partnership at the time of the per- 
formance of the contract sued on. 
Neal ,v. Adkins, (Tex. Civ. A.) 145 
SW 264. : 

{g] Denial under oath not re- 
quired to prove nonjoinder of parties. 
—A statute requiring that, in order 
to put an alleged partnership in is- 
sue, the party denying the same shall 
file a plea under oath to that effect, 
does not operate to prevent a defend- 
ant, in an action brought in the name 
of two partners, from showing, with- 
out denying the partnership under 
oath, that there are other partners, 
each having an interest in the subject 
of the suit, in order to defeat the 
suit for want of parties plaintiff. 


988 [47 C.J.] 


may be modified by statute, the sufficiency of a plea 
or answer denying an allegation of partnership is 
controlled by the rules applicable to the sufficiency 


of a plea or answer generally.+? 


[§ 530] d. Allegation of Firm Name or Names of 
Subject to exceptions and qualifications 
growing out of the right of a partnership to sue or 
be sued in the firm name, which right has already 
been considered,!? the complaint in an action by 
partners upon a claim belonging to the firm should, 
in addition to alleging the existence of the partner- 
ship,+* in some way show the names of the part- 
So, where a suit is brought on an obliga- 
tion executed in the firm name, plaintiff should allege 
the names of those constituting the firm,'® or at least 


Partners.?? 


ners.?° 


Houston, ete, R. Co. v. Corsicana 
Fruit Co., (Tex. Civ. A.) 170 SW 849. 

Denial under oath in justice’s court 
see Justices of the Peace § 241 note 


66 [b]. 
11. See cases infra.this note. 
fa] An answer which denies 


knowledge sufficient to form a belief 
as to whether plaintiffs compose the 
partnership to which a note was pay- 
able properly puts that question in 


issue Wales v. Chamblin, 19 Mo. 
[b] Denial of firm name alleged. 


—A denial that defendants are doing 
business under the firm name alleged, 
but not that they are partners, is not 
a sufficient denial of the averment of 
the petition that they are. partners. 


Craig v. Chipman, 57 SW 244, 22 
KyL 322. : 
[ec] Denial of ownership and con- 


troL—A plea by defendants, sued as 
partners, in a personal injury action, 
that they had no ownership or con- 
trol of the instruments causing the 
injury, raises no question as to the 
partnership alleged. Heidenreich v. 
Bremner, 260 Ill. 439, 103 NE 275 
faff 176 Ill. A. 230]. 

[d] Denial of paragraph of peti- 
tion.—A plea which merely denies 
that paragraph of a petition which 
alleges the existence of a partnerhip 
between defendants is insufficient as 
a plea of no partnership. Wiggins v. 
MeGalla.) 20 (Gan Ay 739; 93) SH 2231; 
Crockett v. Garrard, 4 Ga. A. 360, 61 
SE 552. 

[e] Partnership at particular 
times.—(1) Where defendant, sued on 
notes aS a member of a partnership, 
does not deny its existence when ithe 
debt was contracted and when the 
note was given, but when the cause 
of action arose, and avers that plain- 
tiff had notice that he was not a 
partner when the debt was contracted, 
the plea is demurrable for failure to 
aver as a fact that he was not a 
partner at the time when the debt 
was contracted. Guin v. Grasselli 
Chemical Co., 197 Ala. 117, 72 S 413. 
(2) In a suit by the holder of a note 
against a partnership as maker, a 
plea setting up that at the time of the 
execution of the note there was no 
such partnership, since it had been 
previously dissolved, is demurrable 
for failure to allege the giving of 
notice of dissolution or actual knowl- 
edge by the payee and the present 
holder. Cooke v. Faucett, 35 Ga. A. 
209, 132 SE 268. (3) Where a com- 
plaint in an action on a contract al- 
leges that “at all times hereinafter 
mentioned” defendants were and still 
are copartners under a stated firm 
name, an answer admitting that de- 
fendants are partners under that 
name, but denying every other allega- 
tion of the complaint, puts in issue 
the allegation that they were part- 
ners at the time the contract was 


made. Hand v. Rogers, 8 Misc. 79, 
28 NYS 521. 
{f] Immaterial plea as to compo- 


sition of firm.—Where the allegations 
of partnership are as a firm composed 
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state them in the eaption of his complaint,'7 and 
it should clearly appear that defendants are being 
sued as members of the partnership.'® 


Failure to 


set out the names of the partners of a defendant 


of defendants and another, and not 
solely of defendants, a plea averring 
that defendants alone compose the 
partnership is immaterial. Tucker v. 
Graves, 17 Ala. A. 602, 88 S 40. 

{g] Plea insufficient.in suit on 
note.—In a suit against defendants, 
individually and as partners, on a 
note signed by a company name, by 
one defendant as manager, and in- 
dorsed by the other, special pleas, de- 
nying the partnership, and alleging 
that the company is an individual 
business, owned by one defendant and 
managed by the other, are wholly in- 
sufficient, those attempting to deny 
the partnership not being even color- 
able as a defense to the suit against 
them individually. Waynesboro Bank 
v. Healing Springs Mercantile Co., 
163 Ala. 495, 50 S 882. 

[h] Other denials held sufficient 
or insufficient.—(1) Sufficient. Ha- 
berkorn-v. Hill, 2 NYS 243. (2) In- 
sufficient or evasive. Fennell v. My- 
ers, 76 SW 136, 25 KyL 589; Laferty 
v. Sheriff; (Pa.)) 16 A: 90. 

Sufficiency of pleas or answers gen- 
erally see Pleading [31 Cyc 188 et 
seq]. 

12. Compliance with statute re- 
quiring certificate of membership see 
supra § 168. 

13. See supra § 471. 

14. See supra § 528. 

15. U. S.—Haarmann vy. Lueders, 
109 Fed. 325. 

Ark.—Loewenberg v. Gilliam, 72 
Ark. 314, 79 SW 1064. 


ee v. Cosgrove, 22 Cal. 
Del.—Barber v. Clendaniel, 30 Del. 
11, 102A 84. 
JJ]l—Day v. Cushman, 2 Ill. 475. 


See Rector v. Duntley Mfg. Co., 189 
Ds, AY 45.62. 
Ind.—Hellyer v. Bowser, 76 Ind. 
8650 Clark Vv. Dunlapy 2) Ind: p51. 
Iowa.—Marsh v. -Chicago, ete. R. 
Co., 79 Iowa 332, 44 NW _ 562; Gor- 


don v. Janney, Morr. 182. 

La.—Wolf v. New Orleans Tailor- 
Made ~Pants Co., 52 da. Ann: 1357, 
27 S 3s 

Nebr.—Stubendorf v. Sonnenschein, 
11 Nebr. 235, 9 NW 91. 

S.. C.— Walter v. Godshall, Byiisy KOs 
187, 10° SE 951: 

Tex. —Graves v. Drane, 66 Tex. 658, 
1 SW 905; Putnam v. Wheeler, 65 
Tex.) 522:~ Seott. w... Llano County 
Bank, (Civ. A.) 85 SW 301. 
ee .—Howard v. Boorman, 17 Wis. 

See Voigt Brewery Co. v. Pacifico, 
139 Mich. 284, 102 NW 739 (holding 
that naming a nonexistent partner- 
ship, instead of the individual trad- 
ing under such partnership name, as 
plaintiff, is not a misnomer, but is 
a failure to name the true plaintiff, 
which is fatal to the prosecution of 
the action, although not raised by 
plea in abatement). 

[a] Showing of names held suffi- 
cient.—(1) Where names appeared in 
summons, in title of cause on mo- 
tion to dismiss, and in beginning of 
complaint. Hellyer v. Bowser, 76 Ind. 


firm has been held to be ground only for dismissal 
of the action without prejudice;*® it has also been 
held to be a defect not subject to a general demur- 
rer.2° If a statute permits a suit in the name of the 
firm, an allegation setting forth the individual names 
of the partners is surplusage, unless the statute re- 
quires a statement of the names.*? 

An assignee or indorsee of a partnership claim, in 
suing thereon in his own name, need not specify the 
persons composing the partnership.?? 

Allegation of right to sue in firmt name. 


A part- 


> 

35. (2) In title of cause. Stubendorf 
v. Sonnenschein, 11° Nebr. 235, 9 NW 
SACS) ein eee of complaint. Walter 
v. Godshall) 32) 5..Cs 187, 10 SH 9515 

[b] Mode of objection.—Where a 
suit is brought in the name of “X 
and Son,’’ a demurrer on the ground 
that there is a failure to show plain- 
tiff’s identity or the capacity in which 
suit is brought does not raise the 
question whether the names of the 
members of the partnership should 
have been set out. Patrick v. Wood, 
162 Ga. 137, 133 SE 870;"H. L. Singer 
Co. vy. Gray, 34 Ga. A, 345, 129 SH 


555. 

LG: BCals aA v. Williams, 72 Cal. 
544, 14 P 20 

ey ey et Baldwin, 97 Ind. 471; 
py v. Bolin, 6 Ind. A. 181, 33 NE 

Mo.—Van Natta v. Harroun Real 
Est. Co., 221 Mo. 373, 120 SW 738 

Pa.—Shaw v. Merrill, 16 Pa. Dist. 
708, 33° Pa. Co, 228; 

Tex.—Laing v. Craig, 14 Tex. Civ. 
A. 134, 36 SW 142; Osborne vy. Hol- 
land, it MexuAn Civwe ass ol 0Sire 

Ww. Va.—Rogers v. Verlander, 30 
W. Va. 619,°5 SE 847. 

Contra Dimond ve Minnesota Sav. 
Bank, 70 Minn. 298, 73 NW 182 (hold- 
ing, under Gen. St. [1894] § 5177, that 
an action is maintainable against a 
firm by its firm name, without any 
allegation as to the names of its mem- 
pers). 

[a] A statement of demand may 
be against partners in the firm name 
where an action has been brought 
against them in “their individual 
names. Percival v. Groff, 8 Blackf. 
(Ind.) 233. 

17. Cal.—Pike v. Zadig, 171 Cal. 
273, 152 WP, 923% 

Colo. —Pierson v. Fuhrmann, 1 Colo. 
A. 1875527, P 1035. 

Ind. ’ MeGregor v. Hubbs, 125 Ind. 
487, 25 NE 591; Adams Express Co. 
v. Harris, 120) Ind. 73, 21 NEY 340, 
16 AmSR 315, 7 LRA 914; Percival 
v. Groff, 8 Blackf. 233; Rains v. Bo- 
lin, 6 Ind. A. 1 UeS3a IPS 333 NE 218. 

lowa.—McCloskey v. Strickland, 7 
Iowa 259. 

Mass.—Kimball v. Longstreet, 174 
Mass. 487, 55 NE 177. 

See Noel v. Kessler, 252 Pa. 244, 97 
A 446 (holding that stating the names 
of those .constituting the partnership 
in the caption of the complaint is 
sufficient if no objection is made to 
the failure to allege the names in the 
body of the complaint). 

18. Rhodes v. TSS Gem oiia seas 
397, 116 A 364. 

19. Charleston Biscthical one. 
COs “Ve eveck Coal Co., 213 Ky. 389 
281 SW 185. 

20. Rogers v. Verlander, 30 W. 
Va. 619, 5 SE 847 

Phoenix Ins. Co. v. Carnahan, 
St. 258, 58 NE 805. 

22. Shane v. Lowry, 48 Ind. 205; 
Wyckoff v. Bishop, 98 Mich. 352, 5T 
NW 170; Crinnian v. Knauth, 29 Misc. 
523, 61 NYS 976. 

[a] Thus, where a complaint 
states that a certain firm sold defend- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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nership, in order to sue in the firm name under a 
statute permitting it to do so if it was formed for 
the purpose of carrying on business or holding prop- 
erty in the state, must affirmatively allege that it was 
formed for such a purpose,” although a failure to 
do so may be waived by a failure to take advantage 
of it by proper pleading.?+ 

[§ 531] e. Separate Pleadings by Partners.?° 
While an answer by one partner in an action against 
the firm may be considered as the answer of the part- 
nership,?° each partner is entitled to plead separate- 
ly.2* If he exercises this right, his copartners are 
not affected by his pleading,?* unless they adopt it 
as their own,2? or admit its allegations.*° Under a 
statute requiring denial under oath of an allegation 
of partnership, in order to raise an issue as to it, a 
plea under oath by one of defendants sued as part- 
ners, denying that he is a partner, does not inure to 
the benefit of the other defendants;*+ but a sworn 
plea by one of such defendants generally denying the 
existence of the alleged partnership will operate as 
a denial by all the defendants.*? In an action 
against partners on a partnership note individually 
indorsed by them, a plea by some of the defendants 
setting up their rights as against their coindorsers 
cannot be taken as a plea denying their liability as 
partners.** 

In an action against the partnership alone as a 
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‘good as against the others.*° 


[47 C. dy 989 
legal entity under statutory permission, an individ- 
ual partner has been held to be a stranger to the ae- 
tion and, as such, not entitled to plead.** 

[§ 532] f. Defenses—(1) In Actions by Firms or 
Partners. Where suit is upon a partnership trans- 
action, a defense good as against one partner is 
To a suit by a firm it 
is a good defense that the debt is due to one partner 
only.** It is also a defense that any one of the joint 
plaintiffs has estopped himself from maintaining the 
suit.27 To set up a defense that defendant and 
plaintiff partnership agreed that the amount of his 
obligation to it shall be eredited on the individual 
obligations of some of the partners, it must be suf- 
ficiently averred that the agreement was made or 
consented to by all the members of the partner- 
Shipis 

A set-off or counterclaim against either of plain- 
tiffs as an individual is not available as a defense to 
a partnership cause of action.*® 

[§ 533] (2) In Actions against Firms or Part- 
ners. When a firm is sued upon an alleged partner- 
ship obligation, the nonexistence of such obligation 
is a defense;*° but it is no defense to allege, while 
admitting the partnership, that particular defend- 
ants did not ineur the obligation.*+ In an action 
against partners for debt, an allegation that one 
partner, purchasing his copartner’s interest, has 


ant goods, and that such firm there- 
after assigned the claim to plaintiff, 
such allegations being sufficient to 
authorize proof of a sale by an as- 
signor competent to contract, the 
complaint is not demurrable, although 
it contains no allegation of partner- 
ship, nor specification of persons 
competent to contract. Crinnian v. 
Knauth, 29 Misc. 523, 61 NYS 976. 

23. McJunkin v. Placek, 80 Nebr. 
373, 114 NW 411; Jansen v. Mundt, 
20 Nebr. 320, 30 NW 53; Burlington, 
etc., R. Co. v. Dick, 7 Nebr. 242; Has- 
kins v. Alcott, 13 Oh. St. 210; Beers 
v. Gurney, 14 Oh. Cir. Ctats2,) On: 
Cir. Dec. 411. 

[a] Allegation held sufficient.— 
Under such a statute, an allegation 
that plaintiffs “are wholesale dealers 
in furniture, and that their place of 
business is Lincoln, Nebraska,” is 
sufficient to show that they are carry- 
ing on business in the state, the for- 
mation of the company being pre- 
sumed where it is alleged that it is 
actually doing business in the state, 
although there is no allegation that 
the company was formed for the pur- 
pose of so doing. Jansen v. Mundt, 
20 Nebr. 320, 30 NW 53. 

[b] Objection by demurrer.—Ob- 
jection to the failure of plaintiffs to 
bring themselves within the statute 
by proper averment should be taken 
by demurrer. Haskins v. Alcott, 13 
Oh. St. 210. 

24. Haskins v. 


Alcott, supra; 


Jackson vy. Nelsonville Fdy., etc., Co., 
C6ROhh A iad oT On. (O- VA wisi beers 
CUMS2, Oh: 


v. Gurney, 14 Oh. Cir. 
Gir: Dect 411 

25. Joint or separate pleas or an- 
swers of codefendants generally see 
Pleading [31 Cyc 138]. 

26. Martinez v. Cordoba, 5 Philip- 


pine 545. 
27, Ala.—Plowman v. Riddle, 7 
Ala. 


Fla.—Friend v. Duryee, 17 Fla. 111, 
35 AmR 89. 

Iowa.—Machinists’ Bank v. Krum, 
15 Iowa 49. 

Ky.—Vallandingham vy. Duval, 7 J. 
J. Marsh. 262. 

La.—Orleans Bank vy. Whittemore, 
15 La. 276. 

N. Y.—Allison Bros. Co. v. Hart, 56 
Hun 282, 9 NYS 692. 
a Se oe v. Wadeson, [1899] 1 Q. 
yell 


“Each defendant, in such a suit 


[assumpsit against partners] as well 
as in any other, against a plurality 
of persons, has a right to sever in 
pleading and may, of course, plead 
any matter which may bar or abate 
the action as to himself.” Valland- 
ingham v. Duval, supra. 

[a] One partner may demur while 
other answers on merits.—Allison 
Bros. Co. v. Hart, 56 Hun) 282, 09 
NYS 692. ; 

[b] BEither partner may plead stat- 
ute of limitations.—Vallandingham v. 
Duval, 7 J. J. Marsh. (Ky.) 262. 

{c] One partner may set up usury 
without the consent of the other part- 


ners. Machinists’ Bank v. Krum, 15 
Iowa 49. 
{[d] Pleading “in short by con- 


sent.”—In suit on a note against 
partners individually and against the 
partnership as such, wherein they 
pleaded the general issue and ‘“‘in 
short by consent with leave to give 
in evidence any matter or thing which 
would be material if specially plead- 
ed,’ a further plea by one of the 
partners that the note was not exe- 
cuted by her and rejoinders to the 
replication were embraced in, or may 
be given under, such agreement for 
pleading “in short by consent.” 
Tennessee Valley Bank v. Valley 
NSN Harmen 2l0mAla a3) flZ4 5 Os |S 

2 Day 


28. Anderson v. Henshaw, 


(Conn.) 272; Orleans Bank v. Whitte-— 


more, 15 La. 276; Brandt v. Shepard, 
39 Minn. 454, 40 NW 521; Corcoran 
Vee erich) 59 sPasrCas, U0 Set VAN 677). 
See Nixon v. Downey, 42 Iowa 78 
(holding that an answer of one of 
two alleged partners is not conclu- 
sive upon the other, where the al- 


legation of partnership is not 
proved). 
[a] Thus one partner’s plea of the 


statute of limitations, which is ad- 
judged insufficient, does not prevent 
the other partner from pleading the 
general issue. Anderson vy. Henshaw, 
2 Day (Conn.) 272. 

29. Barnett v. Watson, 1 Wash. 
(1 Va.) 372. 

[a] Thus a partner who takes part 
in the trial, without putting in a sep- 
arate plea, binds himself to abide 
by the plea of his copartner. Barnett 
Vaeewiatson, £0 Wash: (15 Va. 372: 

30. Consaul v. Sheldon, 35 Nebr. 
247, 52 NW 1104 (holding that the 
allegations in the answer of one part- 


ner are admitted by the other partner 
by his failure to deny them). 

31. Hastland v. Fuller, (Tex. Civ. 
A.) 261 SW 386; Ginners’ Mut. Un- 
derwriters v. Wiley, (Tex. Civ. A.) 147 
SW 629 [dist Hayden Saddlery ey 
ware Co. v. Ramsay, 14 Tex. Civ. A. 
185, 36 SW 595]. 

32. Hayden Saddlery Hardware 
Coyne Ramsay, 14 Tex. Civ. A. 185, 
36 SW 595. 

33. Willis v. Burkburnett First 
Nat. Bank, (Tex. Civ. A.) 262 SW 851. 

34. Artana v. San Jose Scavenger 
Co., 181 Cal. 627, 185 P 850. 

[a] Rule applied.—In an action . 
against a copartnership alone as a 
legal entity under Code Civ. Proc. § 
388, for an accounting, a demurrer 
purporting to be the demurrer of D 
alone as an individual, and not the 
demurrer of the defendant partner- 
ship, was not entitled to be considered 
on objection that D was a stranger to. 
the action. Artana v. San Jose Scay- 
enger Co. 18h Cal 627, 185 PesHos 

35. Bunnell v. Ward, 241 Mich. 404, 
217 NW 68; Heins v. Heins, 152 
Minn. 104, 188 NW 259. 

36. Kenan v. Starke, 6 Ala. 773. 

37. Brownrigg v. Rae, 5 Exch. 489, 
155 Reprint 214. 

38. sSmith, "v.. Hall, 217 Key 65, 
290 SW 480 (holding further that an 
allegation that each partner author- 
ized one of them to make the agree- 
ment sufficiently avers that the agree- 
ment was made pursuant to authority 
given by all the members). 

39. See Set-Off and Counterclaim 
[384 Cye 734 et seq]. 

40. Cain Lumber Co. v. Standard 
Dry Kiln Co., 108 Ala. 346, 18 S 882; 
Buck v. Smith, 2 Colo. 500; TMO>:9 i 
Clemmons, 99 Sw 641, 30 Kyl 805. 

41. Platt, etc., Refining Co. v. Hep- 
worth, 13 NYCivProc 122: Schoon- 
over v. Jones, 11 Pa. Co. 61; Duffy 
v. Boyer, 8 Del. Co. (Pa.) 48; Sinkler 
v. Lambert, 5 Phila, (Pa.) 36; Wood- 
side v. Grand, 7 Sask. L. 330, 30 West 
eR inte WestWkly 727. 

[a] Rule applied: (1) Where the 
action was against a partnership of 
four persons, and the answer of three 
denied a sale to them. Platt, ete, 
Refining Co. v; Hepworth, 13 NYCiv 
Proc 122. (2) Where one partner de- 
nied that he took any part in the 
management of the firm business. 
Schoonover v. Jones, 11 Pa. Co. 61. 
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agreed to pay all the firm debts, does not set up a de- 
fense, in the absence of an allegation that plaintiff 
acquiesced in the arrangement ;*? nor, in such a suit, 
does the acceptance by plaintiff of part payment 
from the trustee to whom the firm property has been 
conveyed constitute a defense, plaintiff not being a 
party to the trust agreement.*? 
tion to pay or renew notes, set up by a partnership 
in bar of a suit against it on a note, is bad if it 
does not allege that the members of the partnership 
when the option was taken were the same as those 
signing the note sued on.*# 

Want of authority of partner. If want of author- 
ity in the partner executing the obligation is the 
only ground of defense, it should be alleged that 
such partner acted without authority express or 
implied, that plaintiff knew, or was chargeable with 
notice, of such want of authority, and that the un- 
authorized act has never been adopted or ratified.+® 
A plea that a partner executing or indorsing a prom- 
issory note was without authority to do so must, in 
order to be sufficient, set forth facts warranting the 
assertion of a lack of authority in such partner.*® 
If a transaction is outside of the scope of the part- 


nership business, such fact to be available as a de-— 


fense must be pleaded.*7 

Incorporation of partnership. A plea, in a suit 
against a firm, that it has been merged into a corpo- 
ration is demurrable for failure to allege whether 
the corporation was organized before or after the 
debt in suit was contracted.*® 

Nonliability of particular defendant. It is a good 
defense for a person sued as a partner of the other 


A plea of an op-~ 
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[§§ 533-534 


defendants that he was not a partner, nor liable as 
one, when the obligation was incurred,*® provided 
this is alleged under oath if required by the law of 
the forum;°° but a denial by one so sued that he as 
an individual made the contract or instrument sued 
on,®*+ or that he has knowledge or information suf- 
ficient to form a belief as to the contract or trans- 
action in suit,°2 is not a sufficient defense. Like- 
wise, where defendants are sued as individuals and 
as partners under a stated firm name, a denial of the 
existence of such a partnership, and an allegation 
that defendants compose a-partnership of a different 
name, do not constitute a defense.°* An answer by 
a defendant, sued as a partner, alleging that plain- 
tiffs agreed to pay his indebtedngss, in considera- 
tion of his transfer of his interest in the partner- 
ship, is not demurrable if it sets gut the agreement 
with sufficient particularity.** Under a statute pro- 
viding that notice to one partner with regard to. 
negotiable instruments is notice to the firm, an affi- 
davit of defense, filed by a partner in a suit against 
the firm as indorser of a note, averring that he re- 
ceived no notice of protest, is insufficient.®** 

[§ 534] g. Issues, Proof, and Variance*®*—(1) 
Matters To Be Proved. In accordance with the gen- 
eral rule requiring proof by a party of every mate- 
rial allegation necessary to establish his cause of 
action or defense,°’ when the existence of a part- 
nership, on the part either of plaintiffs or of de- 
fendants, is properly put in issue by the pleadings, 
it is incumbent on the party alleging its existence 
to prove it.°° No proof. of the partnership is neces- 


42. Myers v. Lyons-Parsons Co., 
(Tex. Civ. A.) 284 SW 302. 
43. Myers v. Lyons-Parsons Co., 


supra. 
Ivy v. Evans, 132 Miss. 652, 97 


44, 
S 194. 

45. Colo. Manville v. Parks, 7 
Colo. 128, 2 P 212; King v. Mecklen- 
burg, 17 Colo. A. 312, 68 P 984. 

Ga.—McCord Co. v. Callaway, 109 
‘Gaw796,/35 SH 171. 

Ill.—Dorn v. Tyler, 64 Ill. A. 110. 

Ind.—Moffitt v. Roche, 92 Ind. 96. 

Ky.—Fennell v. Myers, 76 SW 136, 
25 KyL 589. 

La.—Vienne v. Harris, 14 La. Ann. 
382 

Mass.—Kendall vy. Carland, 5 Cush. 
4. 

Minn.—Irvine v. Myers, 4 Minn. 
229. 

Mo.—Bates v. Scheik, 47 Mo. A. 642. 

Pa.—Tilli v. Vandegrift, 18 Pa. Su- 

485; Potter v. Price, 3 Pittsb. 

136. 


Eng.—Hllston v. Deacon, L. R. 2 C. 
PRP. 20; Leverson v. Lane, 1 EP IRS INE 
S. 278, 106 ECL 278, 143 Reprint 111. 
See Moore v. Gurney, PAROS ORN Ay eH 
127 (holding that, in a suit against 
partners for unpaid subscription to 
stock of a railroad company, it is not 
enough for them to plead that they 
did not authorize acts of a copartner 
in making the subscription, but that 
they should show other matters, such 
as refusal to pay on the ground that 
they are not stockholders and not 
liable). . 

46. Wingate v. Atlanta Nat. Bank, 
95 Ga. 1, 22 SE 37; Griffin v. Colonial 
Bank, 7° Ga. A. 126, 66 SE 382; Ken- 
sington Nat. Bank v. Ware, 32 Pa. 
Super. 247. See Cooke v. 'Faucett, 
35 Ga. A. 209, 132 SHE 268 (holding 
that, in a suit against a partnership 
on a note by a bona fide holder, a 
plea of non est factum, which would 
amount simply toa denial of the part- 
nership’s execution of the note, can- 
not concern itself with par ticular re- 
strictions of authority in the execut- 
ing partner, in the absence of an al- 


legation that the payee and present 
holder are charged with notice of 
such limitations). 

47. Matthews v. American Textile 
Core 23 a A. 675, 99 SE 308. 


Ricewavs Patterson, 92 Miss. 
66a. 46 S 255. 

49. Ala.—New York, etce., Con- 
tracting Co. v. Meyer, 51 Ala. 325; 
Fowlkes v. Baldwin, 2 Ala. 705. 

Ga.—Holman v. Carhart, 25 Ga. 


608. 

Ky.—Rochester v. Trotters, 4 Bibb 
444, - 

Miss.—Rayburn v. Bank of Com- 
merce, 116 Miss. 54, 76 S 826. 

Pa._—-Martien v. Manheim, 80 Pa. 
478; Lang v. Jenkins, 12 Pa. Co. 634. 

Tenn.—Richmond _ v. Boyd, 130 
Tenn. 187, 169 SW_ 755. 

Tex.—Drew v. Harrison, 12 Tex. 
279; Paggi v. Rose Mfg. Co., (Civ. 
A.) 259 SW 962 
a Due. —Harvey v. Mowat, 2 Que. Pr. 

fal Such a plea is a plea in bar 
and not merely in abatement. Long v. 
McDonald, 39 Ga. 186; Holman v. 
Carhart, 25 Ga. 608. 

50. New York, etc., Contracting 
Co. v. Meyer, 51 Ala. 325; Stapleton 
Motor Sales Co. v. Coley, 107 Okl. 
269, 232 P 28; Lang v. Jenkins, 12 
Pa. Co. 634; Drew v. Harrison, 12 
Tex. 279; Persons v. Frost, 25 Tex. 
Suppl. 129; Paggi v. Rose Mfg. Co., 
(Tex. Civ. A.) 259 SW 962. 

[a] Membership of defendant not 
shown on face of note.—Where the in- 
strument sued on is signed in the 
name of the alleged firm, but does 
not show on its face that one of 
the defendants is a member, he may 
prove his nonmembership without fil- 
ing a verified denial. Richmond vy. 
Boyd, 130) Denn? 1387, W69 "Sw 755. 

51.’ Hancock v. State Exch. Bank, 
70 Fla. 243, 70 S 211; Waterman v. 
Glisson, 115 Ga. 773, 42 SE 95; Cooke 
v. Faucett, 35 Ga. A, 209, 132 SE 268. 
But see Bradley v. Barbour, 65 Ill. 
431 (holding that a plea by one part- 
ner “that he did not undertake and 


promise in manner and form as the 
said plaintiff hath thereof complained 
against him,’ when the complaint 
counts on a joint promise by the de- 
fending partner and others, is a good 
plea). 

[a] Thus a plea by a defendant 
sought to be bound as a member of a 
partnership alleged to have made the 
notes in suit, which denies that he 
made, or authorized the making of, 
the notes, but does not deny the part- 
nership nor the making of the notes 
by it, is deficient.. Hancock v. State 
Exch. Bank, 70 Fla. 243, 70 S 211. 

52. Chapman v. Palmer, 12 HowPr 
GN. YY.) 37 Mott v. Burnett, CodeRep 
NS: (N. Via) 225 [rev on other grounds. 
2 #.. D. Smith: 50]. 

[a] Reason for rule.—‘‘In the ab- 
sence of ... excuse, he must, as one 
of the par ‘tners, to whom the goods 
are alleged to have been sold, be held 
to be chargeable with such knowl- 
edge or information on the subject, 
as would enable him to admit or 
deny the allegation. The answer, 
that he has no such knowledge or in- 


formation, must be regarded as an 
evasion. Chapman v. Palmer, 12 
How Pro CN. Yn) 3%, 38. 

53.0 UL Si vs Gumm, 9 N. M. 611, 58 
Pass. 

54. Dickerson v. Strauss, (Tex. 


Civ. A.) 248 SW .833 (holding that 
the agreement was so set out). 

55. Kensington Nat. Bank v. Ware, 
32 Pa. Super. 247 (so holding even 
where the affidavit also avers that if 
the notice was ey to the copartner 
tne latter frauduléntly suppressed 


Notice to one partner generally see 
supra § 381. 

56. Issues, proof, and variance 
ee peeene see Pleading [81 Cye 670— 


57. See Pleading [31 Cyc 674 text 
and note 384]. 

58. U.S.—Nicholson v. Patton, 18 
B: 1 Case No; 31.0;250; 62) Granch! (Creo! 
164; Tibbs v. Parrott, 23 F. Cas. No. 
14,023, 1 Cranch G. C. 318. 


For later cases, Cevelopments and changes in the law see cumulative Annotations, same title, page and note number. 
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sary when its existence is not put in issue;>® thus, 
where the allegation of partnership is not duly de- 


Ala.—Gibbs-Hargrave Shoe Co. v. 
Peek, 212 Ala. 633, 103 S 672; Guin 
v. Grasselli Chemical Cos, 197 Ala. 


117, 72 S 418; Findlay y. Stevenson, 
3 Stew. 48. 

Ark.—Vaughan v. MecGannon, 52 
Ark. 244.9512) SW boi. “Alford “v. 
Thompson, 5 Ark. 347; Trowbridge v. 
Sanger, 4 Ark. 179. 

Ill—Powell Co. v. Finn, 198 Ill. 


567, 64 NH 1036 [aff 101 Ill. A. 512]; 
Smith v. Hulett, 65 Ill. 495; Yocum 
v. Benson, 45 Ill. 435; King v. Haines, 
23 Ill. 340. See McClelland v. Clay- 

ton, 207 Ill. A. 576. 
Iowa.—Hanecock v. Hintrager, 60 
Byington v. 


Towa 374, 14 NW 725; 
Woodward, 9 Iowa 360; Bernard v. 
Parvin, Morr. 309. 

Kan.—Burnham vy. Lutz, 8 Kan. A. 
Ss QEIEay EA Ba A 

La.—Magee vy. Dunbar, 10 La. 546. 

Me.—Head vy. Sleeper, 20 Me. 314. 

Md.—Baltimore City Nat. Bldg. 
Supply Co. v. Gosnell, 116 Md. 640, 82 
A 557; Lighthiser v. Allison, 100 Md. 
103, 59 A 182. 


Mass.—Haskins v. D’Hste, 133] 
Mass. 356. . 

Mich.—Gray v. Gibson, 6 Mich., 

0. 

Minn.—Whitney v. Reese, 11 Minn. 
leece Hetz vs, Clark «7p Minn: «227: 
Stickney v. Smith, 5 Minn. 486; Ir- 
vine v. Myers, 4 Minn. 229; Bank of 


Commerce v. Selden, 1 Minn. 340. 
Miss.—Wise v. Cobb, 135 Miss. 673, 


100 S 189; Smith v. Cromer, 66 Miss. 
Lt SS. 619: 

Mo.—Lessing v. Sulzbacher, 35 Mo. 
445; St. Louis Screw Co. v. Mastin, 
(A.) 253 SW 96. 

Nebr.—Hoyt v. Kountze, 54 Nebr. 
eae 74 NW 585. 

Y.—Wildrick v. Héyshem, 96 
ane Div. 515, 89 NYS 78; Follmer 


v. Frommel, 63 Hun 370, 18 NYS 318; 
Madison Costume Co Ine. v. Amel, 
182 NYS 774; Schneider v. Fuchs, 
107 NYS 33; Halliday v. McDougall, 
22 Wend. 264 [rev 20 Wend. 81]. 
Oh.—Clark v. Kensell, Wright 480. 
Okl.—Johnson v. J. J. Douglass Co., 
SORT, 594,58 P 743: 
i Gat ep v. Moles, 3 LackJur 
382. : 
Tex.—Allison v. Campbell, (Commun. 
A.) 1 SW (2d) 866, (Commn. A.) 298 
Sw 523; Paggi v. Rose Mfg. Co., 
(Civ. A.)-259 SW 962; Staten Auto 
Co) ve. Hoge, (Civ; AD&160 (Swi-982; 
Bonnet v. Tips Hardware Co., (Civ. 
A.) 59 SW 59; Baptist Book Con- 
cern. v. Carswell, (Civ. A.) 46 SW 
858. 
[a] Proof required of existence at 
time of transaction in question.— 


mat v. Cobb, 135 Miss. 673, 100 S 
189. 
{b] In an action for award under 


Workmen’s Compensation Act, where 
the petition alleging the partnership 
of defendants is verified, proof of 
partnership is not necessary. Fronk 
v. Ajax Drilling Co., 121 Kan. 572, 708, 
249 P 680. 

Burden of proof of partnership 
generally see supra § 118. 


59. Ark.—McGill- v. Dowdle, 33 
Ark. 311; Hicks v. Branton, 21 Ark 
186. 

40 Fla. 


Fla.—Marx v. Culpepper, 
See ae So. 

Til. —Wright v. Curtis, 27 Il. 
See Rector v.. Duntley Mfg. Co., 
PiipeAS 562: 

Kan.—Howard v. Woodward, 52 
Kan. 106, 34 P 348. 

La.—Derbigny v. Mondelli, 15 La. 
496. 

Me.—Head v. Goodwin, 37 Me. 181. 

Mich.—Naftzker v. Lantz,137 Mich. 
441, 100 NW 601; Philpott v. Bech- 
tel, 104 Mich. 79, 62. NW 174. 

Minn.—Dobson v. Hallowell, 53 
Minn. 98, 54 NW 939; Derby v. Gal- 
lup, 5 Minn. 1/19. 

Mo. —Jennings v. Russell, 47 Mo. A. 
160. 

Nebr.—Graves v. Norfolk Nat. 
Bank, 49 Nebr. 4387, 68 NW 612. 

#4 
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N. J.—Win v. Devine, 62 .N. J. L. 
874, 41 A’ 213, 
N. M.—Waldo v. Beckwith, 1 N. M. 


7, 

N. Y.—Millerd v. Thorn, 56 N. Y. 
402; Porter v. Cumings, 7 Wend. 
172; Mack v. Spencer, 4 Wend. 411. 

N. Hall v. Younts, 87 N. C. 285; 
Palin v. Small, 63 N. C. ‘48 


4, 
Or.—Wallace v. Baisley, 22 Or. 572, 


80 P 432: 
Pa: Hitner, 9 Pa. 441; 
Bott v. Stoner, 2 Pennyp. 154; Ege 


v. Kyle, 2 Watts 222. 
S. D.—Deadwood First Nat. Bank 
Cea 13S: D365, 83 NW 
Tex.—Sanger v. Corsicana Nat. 
Bank, (Civ. ‘A.) 87 SW 737. 
Eng.—Bass v. Clive, 4 Campb. 78, 
171 Reprint 25, 4 M. & S..138,.105 


Reprint 740; Rordasnz v. Leach, 1 
ee A46, “2) OO) £72; 71 Reprint 
525. 

60. U. S.—Porter v. 


104 
LETS DLT 6ebsied,. 6905 
Colo.—Teller v. Hartman, 16 Colo. 


Graves, 


Aaa 9475 “Smith vw. Cisson, 1 
Colo. 29. ; 
Fla.—Smith v. Westcott, 34 Fla. 


430, 16 S 332. 
Ga.—Henderson Warehouse Co. v. 
Brand, 105 Ga. 217, 31 SE 551. 


N Tippett v. Myers, 127 Md. 
527, 96 A 678. 
Minn.—Irvine v. Myers, 4 Minn. 


164. 

N. Y.—Anable v. Conklin, 25 N. Y. 
470; Fairchild v. Rushmore, 21 N. 
Y. Super. 698. 

Tex.—Sanger | v. eR Nat. 
sBank, (Civ. A.) 87 SW 737. 

W. Va.—Ruffner v. Monkecavens’ 61 
W. Va. 62, 56 SE 388. 

Wis.—Elliott v. Espenhain, 54 Wis. 
23L, 1A INW) 533 

See Lucas v. Gobbi, 10 Cal. A. 648, 
103 Pwb7 (dietum). 

{a] Denial of making or indorse- 
ment of note.—(1) An answer deny- 
ing the making of a note alleged to 
have been made by defendants as 
partners does not deny, and there- 
fore admits, the partnership. Fair- 
child v. Rushmore, 21 N. Y. Super. 
698. (2) A denial of the fact of in- 
dorsement of a note alleged to have 
been indorsed by defendants as part- 
ners is not a denial of the fact of 
their partnership, the allegation of 
which will therefore be taken as true. 
Anable v. Conklin, 25 N. Y. 470 [aff 16 
AbbPr 286]. 

[b] Answer construed as conced- 
ing partnership.—Porter v. Graves, 
104 U. S. 171, 26 L.-ed. 691; Billiott 
re aka 54 Wis. 231, 11 NW 


[c] Separate pleas and affidavits 
not responsive.—W here plaintiffs 
sued defendants in assumpsit as part- 
ners and filed with their declaration 
and account the affidavit required by 
statute alleging a liability after de- 
duction of payments and credits, and 
defendants separately entered pleas 
of non assumpsit and tendered their 
separate affidavits, denying their in- 
dividual liability, but filed no affida- 
vit denying partnership, the affida: 
vits not being responsive to the dec- 
laration or to the affidavit of plain- 
tiffs, defendants’ pleas should be re- 


jected. Ruffner v. Montgomery, 61 
W. Va. 62, 56 SE 388. 
[ad] Extent of admission.—The 


failure to deny the existence of the 
partnership as.alleged, while an ad: 
mission of the existence of the part- 
nership, is not an admission that 
the suit is one on a_ partnership 
transaction, or that what one part- 
ner did in reference to it necessarily 
bound the other. Tippett v. Myers, 
127 Md. 527, 96 A 678. 

Admission by failure to deny gen- 
erally see Pleading [31 Cyc 207 et 
seq, 678]. 

61. Ala.—Gibbs-Hargrave Shoe Co. 
V. reek) 212" Ala. 633,. £03) SS) 672% 
Guin v. Grasselli Chemical Co., 197 
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nied,®° or is not denied under oath as required by 
statute or rules of court,®? the existence of the part- 


Alan Wit) Tons ais New Uvork,. eves, 
Contracting Co. v. Meyer, 51 Ala. 325. 
See Shuttleworth v. Marx, 159 Ala. 
418, 49 S 83 (holding that, where an 
action is brought against an entity 
described as a partnership, and de- 
fendant pleads the general issue, it 
thereby admits its partnership char- 
acter). 

Ga.—Wiggins v. McCalla, 20 Ga. A.’ 
739, 93 SE 231; National Pencil Co. 
v. Pinkerton’s Nat. Detective Agency, 
19 Ga. A. 429, 91 SE 432; Howard 
v. Cowan, 17 Ga. A. 760, 88 SE 695; 
Crockett v. Garrard, 4 Ga. A. 360, 
61 SH 552; Stricklin v. Crawley, L 
Ga, A! (13 9)- 68" SH 215: 

Ill.—Wabash Portland Cement Co. 
v. Bracey, 160 Ill. A. 18. 


Iowa.—Richards v. Hellen, 153 
Iowa 66, 133 NW 393. 

Miss.—Walker v. Nix, 115 Miss. 
199, 76 S 143 [mod 76 S 563]; Jame- 


son v. Franklin, 7 Miss. 376. 

Mo.—Nephler v. Woodward, 200 Mo. 
179, 98 SW 488; Locatelli v. Flesher, 
220 Mo. A. 447, 276 SW 415; Tyrrel 
v. Milliken, 135 Mo. A. 2938, 115 SW 
512;. Vanhoosier v. Dunlap, 117 Mo. 
A, 529, 93 SW 350. 

Okl1.—Stapleton Motor Sales Co. v- 
Coley, 107 Ok1:.269; 23:2) P* 28. 

Pa.—O’Brien v. Levin, 11 Pa. Dist. 
729, 27 Pa. Co. 476; Cronkrite v. Trex- 
ler, 20 Pa. Co. 469. 

Tex.—Hammond v. Robinson, (Civ. 
A.) 8 SW (2d) 804; Shapleigh v. Huff, » 
(Civ. A.) 294 SW 657; Wichita Val- 


ley, AR. (Cony: Brown, (CivsPAS 2103 
SW 1112; Phenix Oil Co v. Illinois 
Torpedo Co., (Civ. A.) 261 SW 487; 


Eastland v. Fuller, (Civ. A.) 261 SW 
386; Geiselman v. Andreson, (Tex. 
Civ. A.) 242 SW 798: Staten Auto 
Co. v. Hogg, (Civ. A.) 160 SW 982; 
Johnson v. Dyess, (Civ. A.) 148 SW 
203; Texas) Cent. R. Co. v. Pool, 52) 
Tex. Civ. A. 307, 114 SW 685. 

And see cases supra note 60. 

[a] Extent of admission.—(1) In 
an action by a partnership on a 
contract alleged to have been as- 
signed to the firm, failure to deny 
the partnership under oath, while it 
admits the partnership, does not ad- 
mit that the contract was assigned 
to the firm and not to one of the mem- 


bers thereof as an individual, as 
claimed by defendant. Vanhoosier 
v. Dunlap, 117. Mo. A. 529, 98 SW 


350. (2) The failure of ‘a partner to 
deny under oath the existence of the 
partnership does not entitle plaintiffs 
to a judgment against him for a 
partnership debt, where he expressly 
admits that he was a member of the 
partnership at the-time when the 
cause of action arose, and alleges that 
thereafter he transferred his inter- 
est therein to plaintiffs, who agreed 
to assume the debts. Dickerson v. 
Strauss, (Tex. Civ. A.) 248 SW 833. 

[b] Rule applies to denial of 
amended petition alleging partner- 
ship. National Pencil Co. v. Pinker- 
ton’s Nat. Detective Agency, 19 Ga. A. 
429, 91 SH 432; Tyrrel v. Milliken, 135 
Mo. A. 293, 115 SW 512. 

Ee | Rule of court applies to ac- 
tions in tort as well as in assumpsit. 


OBrien? Vv." Levin; il) Par Dist 729) 
2h Pas Cooma 76: 
{[d] In Tennessee Shannon Code § 


5559, providing that in certain ac- 
tions brought by persons as partners 
they need not prove the fact of part- 
nership unless it is denied by de- 
fendant by plea in abatement under 
oath, does not apply to cases where 
defendants are sued as partners. 
Richmond v. Boyd, 130 Tenn. 187, 190, 
169 SW 755 [cit Cye]. 

[e] However, despite defendant’s 
failure to deny the partnership by 
verified plea, as required by stat- 
ute, if he proves by uncontradicted 
evidence, which is not objected to, 
that no such partnership as alleged 
existed at the time when plaintiff’s 
cause of action arose, a_ verdict 
against the partnership should be set 
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nership is taken as admitted and need not be proved; 
and it is so provided by statute or rules of court in 
some jurisdictions.®°? A partner suing in his own 
name on a firm claim and alleging the transfer of 
his copartner’s interest to him must prove such 
transfer ;®*? likewise, a partnership alleging that it 
took over the business of another partnership of the 
same name, including the cause of action sued on, 
must prove the taking over of the cause of action.®* 
Firm creditors suing an alleged partner to recover 
the debts of the firm must ‘prove that they were 
creditors of the firm during the period in which de- 
fendant was, as alleged, a partner.®® Other applica- 
tions of the rule requiring proof of material allega- 
tions®® will be found in the note.°* 

[§ 535] (2) Issues Raised by, and Evidence Ad- 
missible under, Pleadings. In accordance with the 
general rules of pleading,®* such evidence is admis- 
sible in actions by or against firms or partners as 
tends to prove or disprove an issue presented by the 
pleadings ;°® and no proof can be offered of matters 
not put in issue by the pleadings.’° It has been held 
that the joint liability of several defendants as part- 
ners may be proved despite the absence of an allega¢ 
tion of partnership.7! A general denial to a peti- 
tion charging defendants as partners in an unin- 
corporated association is sufficient to let in proof 


aside. Howard v. Cowan, 17 Ga. A. 68. 
760, 88 SE 695. seq]. 
{f] Service of copy of affidavit.— 69. 
The failure of defendants to serve |Co., 202 Ala. 471, 


upon plaintiff or his attorney a copy 
of their affidavit denying a partner- 
ship between them makes it unneces- 
sary for plaintiff to prove the ex- 
istence of the partnership, under a 
statute providing to that effect, al- | 157, 103 NW 559; 
though defendants filed their affidavit. | Mich. 549, 
Elm City Lumber Co. v. Haupt, 50 Pa. | per, 
Suner. 489. 

Effect of failure to verify generally | 62. 
see Pleading [31 Cyc 537]. 

62. See statutory provisions and 


rules of court. 
63. Levins v. Stark, 57 Or. 189, 110 | 639, 96 NYS 209. 
54 Tex. Civ. ree C.—Carter 


367, 120 SE 802. 


P 980; Allen v. Fleck, 
A. 507, 118 SW 176. 

64. Western. Union Tel. Co. v. 
Oldsmobile Sales Co., 


(Tex. Civ. A.) Eye 


PARTNERSHIP 


See Pleading [381 Cyc 670 et 


Ala.—Paterson v. Mobile Steel 
SONS 855s) Kouhlev. 
Long, 102 Ala. 568, 

Ga.—Bennett v. Watson, 


Tll.—Adams v. Long, 114 Ill. A. 277. 
Mich.—Beckwith v. Mace, 140 Mich. 
Coller v. 
50 NW 658; 
38 Mich. 258. 

Miss.—Boyd v. Ricketts, 


ia Third Nat. 


Faults, 115 Mo. A. 42, 90 SW 755. 
N. Y.—Bernstein v. Cahen, 


Pa.—Daniel v. Lance, 29 Pa. Super. 


[§§ 584-535 


that they are a corporation, without a-special plead- 
ing to that effect.7? 

Matters of evidence not pleaded. In accordance 
with the general rule that it is unnecessary to plead 
matters of evidence,™* in an action against defend- 
ants as partners, proof that they were partners prior 
to the transaction in suit, and that plaintiff had dealt 
with them as such and had not been notified of dis- 
solution, is admissible without amendment of the 
complaint;** and under an allegation of partner- 
ship between defendants, plaintiff may show that 
the contract sued on was made by defendants as in- 
dividuals through an authorized agent.’ 

Disproving partnership in absence of statutory af- 
fidavit. Under a statute providing: that an allega- 
tion of partnership need not be pxoved unless de- 
nied by affidavit, evidence is not admissible to dis- 
prove an alleged partnership not so denied.*® 

Proof of holding out as partner.*7 Where the 
issue raised by the pleadings is the partnership of 
defendants, proof may be offered by plaintiff either 
that they are partners in fact or that they have held 
themselves out as partners;*® similarly, where a 
defendant is alleged to be liable as ‘a partner, proof 
is admissible that he held himself out as a partner,*? 
or permitted himself to be held out as such.®° 

Ratification of unauthorized act. 


419, 77 NYS. 142. [aff 175 INOS. 438 
mem, 67 NE 1081 mem]; Lyon vy. 
Fitch, 61 N. Y. Super. 74, 18 NYS 867; 
Best v. Starks, 24 HowPr 58. 

N. C.—Hooks vy. Houston, 109 N. 
C. 623, 14 SE 49. 

Eng.—Jebson vy. Fast India, 
Dock..Co., GL. RY 10 'CA.P) 300: 

And see cases infra notes 71 et seq. 
Porter, 88 71. Austin v. Beall, 167 Ala. 426, 
Sager v. Tup- | 52 S 657, AnnCasi912A 510; Hudson 
Letter Co. vy. Racette, 244 Mich. 144, 


15 S 267. 
31 Ga. A. 
ete., 


60 Miss. | 221 NW 151; Stix v. Mathews, 63 Mo. 
371; Gates v. Watson, 54 Mo. 585; 
Bank v. | Smith v. Cain, 180 Mo. A. 457, 166 SW 


653; Morgan Lumber, etc., Co. v. Me- 
Daniels, 101 W. Va. 87, 131 SHE 879. 
72. H. J. Hughes Co. v. Farmers’ 


48 Misc. 


v. Beaman, 51 N. C. | Union Produce Co., 110 Nebr. 736, 194 
NW 872. 
73. See Plcading, [31 Cyc 49 text 


and note 68] 


250 SW 221. ex.—Kitchen v. Dallas Brick Co., 74. _ Pelanne’ v. *Sechestower, 185 
65. Silks, Ltd. v. Irons, 15 OntWN (Civ. A.) 29 SW 402. App. Div. 759, 178 NYS 668. 

267. Va.—Chapman v. Wilson, 1 Rob. (40 75. Oil Well Supply Co. v. Met- 
66. See supra text and note 57. Va.) 267. calf, 174 Mo. A. 555, 160 SW 897. 
67. See cases infra this note. Eng.—Hinton vy. Forester, 1 F. & 76. McCaskey Register Co. v. 
[a] In an action for conversion | F. 150. Blakeney, (Mo. A.) 224 SW 62; Hays- 

against a partnership, a conversion [a] Refusal to submit question | ler v. Dawson, 28 Mo. A. 531. But 


by the partnership must be proved, 
and evidence merely showing a con- 
version by one of the partners is in- 
sufficient. Kilgore v. Shannon, 6 Ala. 
A. 5387, 60 S 520. er 

[b] Organization under particular 
statute.—It does not follow from an 
allegation in the complaint, admit- 
ted by the answer, that defendant is 
“a copartnership association duly or- 


contract, 
denial, 


the 


plaintiff or 


that 
fendants and 


ganized and existing under and by 

virtue of the laws of the State of | to submit to 
Michigan,” that it was organized un- | whether defendants’ 
der a particular statute of that state, | with 


under which certain forms of associa- 


tions are suable in the association | 181. 
name, proof of organization under 70. Ala.—Lewis 
such statute being necessary. Col- 


held error.—Where, in a suit upon a 
answer was a 
and the evidence presented a 
disputed question of fact as to wheth: 
the commission claimed was due 
a partnership 
he was a member, the general denial 
was held to put in issue allegations 
plaintiff was employed 
that they owed him 
commission, and refusal of the court 
the jury the 


a partnership was held error. 
Thomas v. Benson, 


Bank, 198 Ala. 484, 73 S 655. 


see Look y. Watson, 117 Me. 476, 104 
general | A 850 (holding that one sued as a 
partner, who files no affidavit, but 
who challenges the existence of the 
alleged partnership, is precluded 
from demanding affirmative proof 
upon that issue, but not from intro- 
ducing negative proof). 

[a] Beason for rule.—‘‘The reason 
for this rule is that such issue can 
be made only by filing the required 
affidavit, and a plaintiff is not re- 
quired to meet or prepare to meet 
an issue not in the case. McCaskey 
Register Co. v. Blakeney, (Mo. <A.) 
224 SW 62, 63. 

77. Pleading partnership by es- 
toppel see supra § 528. 


of which 


by de- 


question 
contract was 
(Mass.) 163 NE 


v. Isbell Nat. 


lier v. Postum Cereal Co., 150 App. Cal.—Hale v. Giesea, 84 Cal. A. 430, 78. Reliance Fertglizer Co. v. Per- 
Div. 169, 184 NYS 847 [den reh 149 | 258 P 407. ry, 23 Ga. A. 580, 99 SE 44; Maxwell 
App. Div. 143, 133 NYS 852]. Ga.—Preston Putnam County |v. Sutton, (Mo. A.) 191 'SW 1083; 
[c] Proof ‘of membership of partic- | Banking Co., 120 Ga. 546, 48 SE 316. | Cor nhauser v. Roberts, 75 Wis. 554, 44 
ular defendant in partmership.— Md.—Folk v. Wilson, 21 Md. 538, | NW 744 
Where, in replevin against a partner- | 838 AmD 599. 79. Dodd v. Tebbetts, 198 Cal. 333, 
ship, no personal judgment is sought Mich.—Coller vy. Porter, 88 Mich. | 244 P 1081; Hancock v. Hintrager, 60 
or rendered against any person, the | 549, 50 NW 658. Iowa 374, 14 NW 725. 
question whether a particular defend- Minn.—Derby v. Gallup, 5 Minn. 80. Waltham Piano Co. v. Pierson 
ant is a partner is of no consequence, | 119. 104 Nebr. 199, 176 NW 364 ‘ 
and a failure to prove his member- N. Y.—Anable vy. Conklin, 25 N. Y. [a] Pleadings held to authorize 
ship in the partnership cannot defeat | 470 [aff 16 AbbPr 286]; Kinney v. | submission of issue as to defendant’s 
plaintiff's right to recover. Richards | McBride, 88 App. Div. 92, 84 NYS 958; | permitting himself to be held out as 


v. Hellen, 153 Iowa 66, 1833 NW 3938. | Cashman v. 


Lawson, 73 


App. Div. la partner and as to reliance by oth- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Where, after Ke 


ae 


§§ 535-536] 


plea that the act of a partner sued on is beyond the 
seope of the partnership business, plaintiff pleads 
by supplemental petition that the copartners con- 
firmed such act and acted as if they were liable, and 
that plaintiff was misled to his damage by their fail- 
ure to repudiate such act, the pleading is sufficient to 
present the issues of ratification and estoppel;*? 
and it has been held that, to a defense that a part- 
’s act was in excess of his authority, plaintiff may 
show in rebuttal any act amounting to a ratification 
thereof, without a pleading of estoppel.’ ee 

Liability of individual partner. 
against several defendants as partners, evidence to 
charge one defendant with liability on his individ- 
ual promise to pay cannot be admitted.** 
in an action against a partner individually, evidence, 


ner 


PARTNERSHIP 


In an action 


Where, 


tending to prove that the obligation is that of the 


ers on such holding out. Bivins v. 


Oldham, (Tex. Civ. A.) 224 SW 240. 

81..° Chenault v. Honaker, (Tex. 
Civ. A.) 261 SW 825. 

82. Fillaus v. Greenfield, 39 S. D. 
226, 164 NW 63. 

83. Brown v. Williams, 24 Okl. 


308, 103 P 588. But see Rowse v. 
Woody, (€Tex, Civ. A.) 197 SW. 362 
(holding that, where plaintiff sues 
both members of a firm for commis- 
sions claimed under a contract with 
the firm, and, upon the death of one, 
revives the action against the widow, 
against whom alone he seeks recov- 
ery, evidence is admissible under the 
pleadings to show that the transaé- 
tion was an individual one between 
deceased and plaintiff). 

[a] Reason for rule.—‘‘This sep- 
arate demand against . [one de- 
fendant] could not have been prop- 
erly joined in the same action to en- 
force a demand against... [the three 
defendants] as partners.’ Brown v. 
Williams, 24 Okl. 308, 312, 103 P 588. 

84 Berringer v. Krueger, 69 Cal. 
A. 711, 232 P 467; Miner v. Rickey, 
Ber weAT AOL 90" P(e. 

85. Owensboro Nat. Deposit Bank 
SG Montgomery, (Tex. Civ. A.) 269 SW 

9 


86. See Pleading [31 Cyc 700 et 


87. See cases infra notes 88-90. 
88. U. S.—Coffee v. Eastland, 5 F. 
Gas: No. 2/945, Brunn. Coll. Cas: 215; 
Cooke (Tenn.) 159; Darst v. Roth, 6 
malGas. INOmws,o02) 4 Wash, ©.@: Azle 
Ala.—Mizell v. Sylacauga Grocery 
Co., 214 Ala. 204, 106 S 858; Jemi- 
‘son v. Dearing, 41 Ala. 283. 
Ark.—Carpenter v. Siloam Springs 


Rete Bank, 154 Ark. 533, 242 SW 
Ga.—Price v. Bell, 88 Ga. 740, 15 

SE 810. 

; peo v. Webster, 30 Ind. 
aks 


Ky.—Cumberland Tel., etc., Co. v. 
Cartswright Creek Tel. Co., 119 SW 
793; Waits v. McClure, 10 Bush 763. 

Md.—Schroeder v. Turner, 68 Md. 


DOGa td A381: 

Mo.—Stix v. Mathews, 63 Mo. 371; 
Schmidt v. Schmaelter, 45 Mo. 502; 
Rippey v. Evans, 22 Mo. 157; Taylor 
v. The Robert Campbell, 20 Mo. 254; 
Hoyt v. Reed, 16 Mo. 294; Volk v. 
Zepp, (A.) 190 SW 609; Bryant v. 
Phillips, 189 Mo. A. 278, 176 SW 294. 

Mont.—Wilson v. Yegen, 38 Mont. 
ee 100 P 613. 

Y.—Cooperstown Bank Vv. 
woods, 28 N. Y. 545; Manhattan Co. 
y, Ledyard, L*@aie 192, Col & €. (Cas: 
Pith v. Wick, 25 Or. 446, 36 

C.—Spool Cotton Co. 
68 Ss. C. 196, 46 SE 1005. 

S. D.—Cornwall v. McKinney, 12 S. 
DH 118, 802NW L7, 

Tex.—Baker, v. Slaughter, (Civ. A.) 
210 SW 557; Hill v. Oakwood First 
State Bank, (Civ. A.) 189 SW 984; 
Garza, vy. Alamo Live Stock Commn. 


£47 C. 63] 


Ne JESU Gee 


Co., (Civ. A.) 147 SW 687. 
Vt.—Miner vy. Downer, 20 Vt. 461. 
Wis.—Whitman v. Wood, 6 Wis. 

676. 


Eng.—Story v. Richardson, 6 Bing.- 


N. Cas. 128, 87 ECL 541, 133 Reprint 
49. 

[a] Held no variance.—(1) There 
is no variance between a complaint 
describing but two as partners, and 
proof that there is a third partner, 
since any or all of the partners may 
be sued. Mizell v. Sylacauga Gro- 
cery Co., 214 Ala. 204, 106 S 858. Con- 
tra Warner- Smiley Co. v. Cooper, 
LievAlan e207, a oleesu ao. Co) mere 
plaintiff, suing in his own name, tes- 
tifies that the claim is one in which 
his firm is interested, and defend- 
ant’s answer and testimony are that 
the contract was with plaintiff indi- 
vidually, there is no variance. Bry- 
ant v. Phillips, 189 Mo. A. 278, 176 SW 
294, (3) Where the proof is that 
the partnership business was con- 
ducted under the same name as al- 
leged in the petition, there is no vari- 
ance, although the partnership agree- 
ment provided for a slightly differ- 
ent name. Volk v. Zepp, (Mo. A.) 190 
SW _ 609. (4) Where, in an action 
brought by a partnership for bro- 
ker’s commissions for procuring a 
purchaser for real estate, the petition 
alleges, and the testimony shows, a 
contract with the partnership, the in- 
clusion in the petition of an imma- 
terial allegation that defendant had 
listed his land with one of the part- 
ners does not create a variance. 
Baker v. Slaughter, (Tex. Civ. A.) 
210 SW 557. (5) The fact that a part- 
nership note bears a different firm 
name from that in the partnership 
contract proved does not constitute 
a variance, where the evidence of the 
managing partner shows that the 
original name was changed to that 
alleged before the making of the 
note. Hill v. Oakwood First State 
Bank (Lex. .Civ. A.) 189 3S We 984 
(6) Since a partnership organized 
solely to provide its members with 
telephone connections with a com- 
pany can only show damages sued for 
because of failure to make connec- 
tion by showing loss resulting to 
each member, and _ the _ petition 
charges that defendant company 
knew at the time of the various trans- 
actions that all agreements made 
with defendant were for the benefit 
of each and all of the members, it is 
not error, because plaintiffs are nom- 
inally partners, to permit each mem- 
ber to show and recover for his in- 
dividual damages. Cumberland Tel., 
ete., ‘Co, v. Cartswright Creek Tel, 
Cos, (ky) F129 Sw 793: 

[b] Variance cured by amendment 
of complaint.—(1) Padden vy. Clark, 
124 Iowa 94, 99 NW 152. (2) Amend- 
ment to cure variance between plead- 
ing and proof generally see Plead- 
ing [31 Cyc 448 et seq]. 

89. U. S.—Carrington v. Ford, 5 
F. Cas. No. 2,449, 4 Cranch C. C. 231. 


Late Or Jee i995 


partnership and not his individually, is received 
without objection, an issue is raised as to whether 
the obligation is joint or several, despite his failure 
to plead nonjoinder of parties defendant.** 
action against a partner on a firm obligation, evi- 
dence as to controversies between the partners re- 
garding partnership affairs, as alleged in the an- 
swer, should be excluded as being foreign to the 
cause of action.®® 

[§ 536] (3) Variance. 
ing to variance between allegations and proof*® ap- 
ply in actions by or against firms or partners.*? 
Thus, where the proof corresponds substantially with 
and supports the pleadings, there is no variance.®® 
A material variance between the allegations and the 
proof is fatal;*® but a variance may be immaterial 


In an 


The general rules relat- 


Ala.—McMillan v. Otis, 74 Ala. 560; 


Wharton v. King, 69 Ala. 365; Scott 
v. Dansby, 12 Ala. 714. 
Ga.—Glausier v. Boston Naval 


Stores Co., 132 Ga. 549, 64 SE 547; 
Champion v. Wilson, 64 Ga. 184. 

Ill.—Woodworth vy. Fuller, 24 Ill. 
Ok = tend yn (Caliesy US sulige hess 

Iowa.—Byington v. Woodward, 9 
Iowa 360. 

Mass.—Whiting v. Withington, 3 
Cush. 413. 

Miss.—Wilder v. Harris, 112 Miss. 
164, 72 S 890. 

Mo.—Michael v. Kennedy, 166 Mo. 
A. 462, 148 SW 983; Vanhoosier v. 
Dunlap, 117 Mo. A. 529, 93 SW 350; 


ea Bank v. Campbell, 34 Mo. 
. 45. 
N. Y.—Kayser v. Sichel, 34 Barb. 


84 faff 4 Abb. Dec. 592, 3 Keyes 120, 
33 HowPr 174]; Menzie v. Wolff, 120 
NYS 53; Holmes v. Daniels, 86 NYS 
19; Pease v. Morgan, 7 Johns. 468. 

Ok ].—King v. Timmons, 23 Okl. 407, 
10072536. 

S. C.—Fant v. Gadberry, 39 S. C. 
L.| 10; Ball v. :Stroheeker, 29 -S: ¢: 
L. 364. 

Otte v. 5 Yerg, 

Tex.—Texas Land, ete., Co. v. Mo- 
lina, (Civ. A.) 258 SW 216; Rothe v. 
Jones, (Civ. A.) 237 SW 581; Neal v. 
Adkins, (Civ. A.) 145 SW 264; Moore 
Vin Williams, (31 "Tex CivayA. 287) 872 
SW 222. 

Utah.—Dunecan y. Randall, 2 Utah 

5evitz 


McKeen, 28 N. 


Smith, 


Vt.—Fullerton v. Seymour, 


N. S8.—McDonald v. 
S. 329. 

Ont.—Pegg v. Plank, 3 U. C. Cc. P. 
Dire Frenchy. Welt 27) Uz aC Qa 

[a] Wariances held fatal—(1) A 
judgment cannot be sustained in an 
action in which the petition alleges 
a contract between plaintiffs as part- 
ners and defendant, and the proof 
shows only an individual contract of 
one of the partners with defendant, 
there being no proof that such part- 
ner was acting for the firm. Michael 
v. Kennedy, 166 Mo. A. 462, 148 SW 
983. (2) Where a contract with a 
partnership is alleged, there can be 
no recovery by an individual mem- 
ber of the firm on an individual con- 
tract. Vanhoosier v. Dunlap, 117 Mo. 
A. 529, 98 SW 350. (8) Where an in+ 
dividual plaintiff sues for rent as as- 
signee of a lease, and the proof is 
of an assignment ‘to a par tnership of 
which he is a member, there is a fatal 
variance. McMillan vy. Otis, 74 Ala. 
560. (4) Where a suit is against de- 
fendants as partners, on a partner- 
ship contract, and the proof shows 
that the contract was the individual 
one of one of the defendants, there 
is a variance between pleadings, 
and proof that will support a per- 
emptory instruction for defendants. 
Wilder v. Harris, 112 Miss. 164, 72 
S 890. (5) A plaintiff suing defend- 
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and not fatal.°° 


[§ 537] 18. Evidence®'—a. Burden of Proof and 
Presumptions—(1) Burden of Proof. 
rules relating to the burden of proof®? apply in ac- 
tions by or against partners or partnerships.®* 
an action to enforce a partnership liability, which 
is denied, the burden of proof is upon the party 
In general, where it is 
sought to hold a firm or partners liable for the act 
of a copartner, the burden is on plaintiff of proving 


alleging such liability.9+ 


ants as a partnership upon a contract 
cannot, in his proof, depend entirely 
upon a contract made with a third 
person not alleged to be a partner 
or acting as such. Rothe v. Jones, 
(CRext iCivch Aw) 237 oS Wisp si. (6) 
Where an action is brought*by several 
plaintiffs as partners, and their proof 
shows that one of them was not a 
member of the firm at the time of the 
transaction in suit, there is a fatal 
variance. Neal v. Adkins, (Tex. Civ. 
A.) 145 SW 264. (7) Where plain- 
tiffs’ proof in a suit against a part- 
nership for breach of a contract of 
sale shows that the sale, if any was 
made, was to a partnership and an 
individual not a member thereof, the 
variance justifies nonsuit. Glausier 
v. Boston Naval Stores Co., 132 Ga. 
549, 64 SE 547. (8) An action against 
defendant as an individual, in which 
the complaint alleges that he. was 
carrying on business under a firm 
name, is not sustained by proving a 
contract between plaintiff and a firm 
composed of defendant and another. 
Holmes v. Daniels, 86 NYS 19. (9) 
One sued as a partner can be held 
liable only as a partner. Rowse v. 
Woody, (Tex. Civ. A.) 197 SW 362; 
Baptist Book Concern v. Carswell, 
(Tex. Civ: -A.) 46 .SW_ 858. (10) 
Where defendant is sued as an indi- 
vidual, recovery cannot be had 
against him as a partner. Champion 
v. Wilson, 64 Ga. 184; Lake Grocery 
Co. v. Chiostri, 34 N. D. 386, 158 NW 
998; King v. Timmons, 23 Okl. 407, 
100 P 536. (11) In a suit against de- 
fendants as partners on a partner- 
ship obligation or liability, where 
the alleged partnership is denied, 
plaintiff cannot change the theory of 
the suit into a suit against one of the 
partners on his individual obliga- 
tion or liability, and obtain an in- 
dividual recovery against him. Men- 
zie v. Wolff, 120 NYS 53; Texas Land, 


ete., Co. v. Molina, (Tex. Civ. A.) 
258 SW 216. 

90. U. S.—Barry v. Foyles, 1 Pet. 
SLi oy ed) 157; “Schiffer -v.. Ander- 


son, 146 Fed. 457, 76 CCA 667. 

Ala.—Yarbrough Turpentine Co. v. 
Taylor, 201 Ala. 434, 78 S 812. 

Jll.—Street v. Thompson, 229 Ill. 
613, 82 NE 367. 

Iowa.—Hambro Distilling, ete., Co. 
v. Price, 141 Iowa 169, 119 NW 541. 

Kan.—Crane v. Ring, 48 Kan. 61, 
29 P 696 [aff 48 Kan. 58, 28 P 1010]. 

Miss.—Arcadia Commercial Bank 
v. Williams, 138 Miss. 733, 108 S 426. 

Nebr.—Waltham Piano Co. v. Pier- 
son, 104 Nebr. 199, 176 NW 364. 

Or.—Sabin v. Michell, 27 Or. 66, 39 
eG 355 

Wash.—Grissom  v.  Hofius, 39 
Wash. 51, 80 P 1002. 

[a] Variances held not fatal. 
(1) Proof that defendant held him- 
self out as a partner is not fatally 
variant from an allegation of part- 
nership. Hartney v. Gosling, 10 Wyo. 
346, 68 P 1118, 98 AmMSR 1005. (2) 
Proof that a defendant permitted 
himself to be held out as a partner 
is not fatally at variance with an al- 
legation of his liability as a part- 
ner, even in the absence of a spe- 
cific charge that he allowed himself 
to be held out as a partner. Waltham 
Piano Co. v. Pierson, 104 Nebr. 199, 
176 NW 364. (3) In an action to re- 
cover for services rendered defend- 
ant partners, the variance between 
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[§§ 536-537 


‘i that the copartner was acting for the firm,®® or that 


The general 


In 


the allegation of the bill that plain- 
tiff is entitled to one half the profits 
of a named department, and proof 
that he is entitled to one half the net 
profits, is not substantial or material. 
Street v. Thompson, 229 Ill. 613, 
82 NE 367. (4) Where plaintiff part- 
nership alleges that plaintiff had 
by assignment a lease given by de- 
fendant, and the proof shows that 
the lease was assigned to one part- 
ner, there is nota fatal variance, the 
partnership being the beneficial own- 
er. Yarbrough Turpentine Co, v. 
Taylor, 201 Ala. 434, 78 S 812. (5) 
Under a statute providing that no 
variance between the allegations of 
a pleading and the proof shall be 
deemed material unless it shall have 
misled the opposite party to his prej- 
udice, the variance bétween an alle- 
gation that plaintiff sold goods to 
defendant and proof that he _ sold 
them to a partnership of which de- 
fendant was a member is not mate- 
rial. Crane v. Ring, 48 Kan. 61, 29 
P 696,48. Kan. 58, 28—P 1010. _..(6) 
Under such a statute, the variance 
between an allegation that an animal 
alleged to have caused injuries be- 
longed to defendant and proof that it 
belonged to a partnership of which 
he is a member is not fatal. Grissom 
v. Hofius, 39 Wash. 51, 80 P 1002, 
4 AnnCas 125. (7) Where a complaint 
alleges that one of several defendants 
is a member of defendant firm, and, 
although the other defendants have 
accurate knowledge of the facts, they 
do not specially traverse such aver- 
ment, but prove the contrary under 
a general denial, the variance is not 
material, and the complaint will be 
deemed amended to conform to _ the 
proof. Schiffer v. Anderson, 146 Fed. 
457, 616 v OCA. 66%. (8) Where de- 
fendants did business under the laws 
of Louisiana, under which the exe- 
cution of a note by one partner binds 
the partnership, a complainant who 
alleges in an action against partners 
on a promissory note that it was ex- 
ecuted by both partners is entitled 
to recover on showing that the note 
was for a partnership obligation, al- 
though only one partner is shown to 
have signed. Areadia Commercial 
a coke Williams, 138 Miss. 733, 103 

91. As to existence of partnership 
see supra § 118. 

92. See Evidence §§ 13-24. 

93. See cases infra note 94 et seq. 

94. Ark.—Garner v. Hallum, 169 
Ark. 295, 273. SW 1025. 

Ga.—American Cotton College v. 
Atlanta Newspaper Union, 138 Ga. 
147, 74 SE 1084; Taylor v. Swift, 37 
Ga. A, 108, 139. SH 121. 

Ill.—M. W. Powell Co. v. Finn, 198 
LH. 5675 64 eNO S6l patie LOt hile As 
eer ngbe St. Aubin v. Laskin, 74 III. 


A. 

Ind. T.—Hart v. 6. ind ens 
PORE IE Tei BG iai 

Md.—Deland Min., etc., Co. v. Han- 
yh 112 Md. 528, 76 A 850, 136 AmSR 

Miss.—Patton v. sean, 80 S 288, 
119 Miss. 138, 80 S 5 

43 Pa. Su- 


Pa. 
per. 648. 

Eng.—Burgue v. De Tastet, 3 Stark. 
53, 8 ECL 590, 171 Reprint 764. 

[a] Firm liability for loan to in- 
dividual partner.—One seeking to 
charge a firm with liability for the 


Foley, 


his act was assented to, or ratified by, the firm or 
the partner sought to be charged;°* thus, where it 
appears that a partner gave commercial paper in 
the firm name, or other “firm obligation, or trans- 
ferred firm property, on account of his private debt, 
or for some other nonpartnership or fraudulent pur- 
pose, the burden is on the payee, transferee, or obli- 
gee to prove the partner’s 
to, or ratification of, the act by the other partners,®? 


authority, or the assem 


~ 
payment or return of a loan made to 
one member thereof, who gave his 
personal note or check, has the bur- 
den of proving such liability. Gar- 
ner v. Hallum, 169, Ark. 295, 273 SW 
1025; Deland ’Min., ‘“ete., Co. v. Han- 
sen 112 Md. 528, 76 A 850, 136 AmSR 
0 


{b] Proof of partnership at a 
particular place.—Where a contract 
is made with an individual for work 
at a particular place, the partner- 
ship of which he is a member, and 
which is shown to exist only at a 
different place, cannot be held lia- 
ble; and on a denial of the alleged 
partnership, it devolves on plaintiff 
to prove a partnership at the former 
place. Patton v. Griffin, Sey 80 
S 288, 119 Miss. 138, 80 S 52 

peje tin Louisiana the Reade rests 
on plaintiff of fixing the firm’s com- 
mercial character and the solidary 
liability of its members, which is 
never presumed. Baldwin v. Wach- 


stetter, 7 La. A, COrlteans)” 116: 
95. Garner v. Hallum, 169 Ark. 
295, 2738 SW 1025; Burnett v. Glas, 


154 Cal. 249, 97 P 423; In re Schultz, 
196 Iowa 125, 194 NW 242; Western 
Motors, Ltd. v. Gilfoy, 25 DomLR 
378, 9 WestWkly 770. 

[a] Illustration.—Where a mem- 
ber of a partnership i® surety on the 
bond of a building contractor con- 
ditioned for the delivery of the build- 
ing to the owner free from liens, the 
owner, disputing the right of the 
partnership to a mechanic’s lien on 
the building for labor or materials 
furnished, has the burden of show- 
ing that the member signed the bond 
on behalf of the partnership and with 
the consent or ratification of his co- 
partner. Burnett v. Glas, 154 Cal. 
249, 97. P 423. 

96. Burnett v. Glas, supra; West- 
ern Motors, Ltd. v. \Gilfoy, 25 DomLR 
3:78, °9 WestWkly 770. 


97. Ala.—Guice v. Thornton, 76 
Ala. 466; Tyree v. Lyon, 67 ‘Ala. 5 US 
Pierce. vou Passes . UPOnt. pee 


Ga.—Miller v. Hines, 15 Ga. 197. 

Ill.—Harts v. Byrne, 31 Ill. A. 260. 

Ind.—Johnson vy. McClary, 131 Ind. 
105, 30 NE 888. 

La.—Wilkin-Hale State Bank v. 
Tucker, 153 La. 47, 95 S 396; Carter 
v. Galloway, 36 La. Ann. 730; Allen 
v. Cary, 33 La. Ann. 1455; Mutual 
Nat. Bank v. Richardson, 33 La. Ann. 
1312; Mechanics’, ete, Ins. Co. v. 
Richardson, 33 La. Ann. 1308, 39 
AmR 290. 

Mass.—Back Bay Nat. Bank v. 
Brickley, 254 Mass. 261, 150 NH 11; 
Feigenspan vy. McDonnell, 201 Mass. 
341, 87 NE 624; National Security 
Bank v. McDonald, 127 Mass. 82; 
Commonwealth Nat. Bank v. Law, 
127 Mass. 72; Eastman vy. Cooper, 15 
Pick 276, 26 "AmD 600. 

Mich.—Koch Vv. Endriss, 97 Mich. 

ry 
Paul Trust 


444, 56 NW 847. 

Minn. —Farwell v. St. 

Co., 45 Minn. 495, 48 NW 326, 22 Am 
SR’ 742; Bank of Commerce vy. Selden, 
3 Minn. 155. 

N. J.—Lowry v. Tivy, 71 N. J. L. 
681 mem, 60 A 1134 mem [aff 70.N. J. 
L. 457, 57 A 267]. 

N. Y.—Richardson v. Erckens, 53 
App. Div. 127, 65 NYS 872 [aff 169 
N. Y. 588 mem, 62 NE 1100 mem]; 
Kemeys _v. Richards, 11 Barb. 312; 
Union Nut, ete., Co. v. Doherty, 33 
Mise. 247, 65 NYS 786 [aff 32 Misc. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 587] 


or that the debt, although in form an individual one, 
was created for the benefit of the firm;®*® or, in the 
case of commercial paper so issued, the holder suing 
the firm upon the instrument has the burden of prov- 
ing that he received it as a bona fide holder for value 
without notice of the fraud or misapplication.®® 
same burden of proving authority, assent, or ratifica- 
tion rests upon one who seeks to hold the: firm or 
partners upon a contract of suretyship or guaranty, 
including accommodation indorsement or acceptance 
of commercial paper, executed by one partner in the 
firm name,’ or of proving that such contract was 
made on account of, or for the benefit of, the part- 
nership,” unless its business involves such contracts. 
The presumption being that a contract made by a 
partner for the firm within the scope of its business 
is authorized,* a partnership seeking to escape lia- 
bility on a contract so made has the burden of prov- 
ing the lack of authority of the partner,® and the 


496, 66 NYS 405, 8 NYyAnnCas 217]; 
U. S. Exchange Bank v. Zimmerman, 
113 NYS 33; Williams v. Walbridge, 
3 Wend. 415; Laverty v. Burr, 1 
Wend. 529; Dob v. Halsey, 16 Johns. 
34, 8 AmD 293. 

Pa.—McKinney v. Brights, 16 Pa. 
399, 55 AmD 512. 


Ss. D.—Noyes v. Crandall, 6 S. D. 
460, 61 NW 806. 
Tex.—Powell v. Messer, 18 Tex. 


401. 

Vt.—Jones v. Booth, 10 Vt. 268; 
Huntington v. Lyman, 1 D. Chipm. 
438, 12 AmD, 716. 

W. Va.—Tompkins v. Woodyard, 5 
W. Va. 216. 

Eng.—Leverson vy. Lane, 13 C. B. 
N. S. 278, 106 ECL 278, 148 Reprint 
111 [dist Ridley v. Taylor, 13 Bast 
Wi l04 Reprint ss6ds. tx=p., Dar- 
lington Dist. Joint-Stock Banking 
Co. 4 De G. J. & S. 581, 69 HngCh 
445, 46 Reprint 1044; Shirreff v. Wil- 
kes, 1 East 48, 102 Reprint 19; Frank- 
land v. McGusty, 1 Knapp 274, 12 
Reprint 324; Ex p. Bonbonus, 8 Ves. 
Jr. 540, 32 Reprint 465. 

Man.—Union Bank v. Bulmer, 2 
Man. 

Ont.—Tebb v. Baird, 3 OntWN 952, 
3 DomLR 161. 

Paper in firm name for individual 
use generally see supra § 346. 

Payment of individual debt gen- 
erally see supra § 337. 

98. Union Nat. Bank v. Under- 
hall, 102--N.. Y.. 836,07 NE.2935  Wil= 
liams. v. Donaghe, 1 Rand. (22 Va.) 
300. 

99. U. S.—National Exch. Bank v. 
White, 30 Fed. 412 [rev on other 
grounds 145 U. S. 612, 12 SCt 928, 
36 L. ed. 795]. 

DD. C.—_Misher, vy. Hume, 17 D...C..9: 

iil.—Charles. v.. Remick, 156 Il. 
327, 40 NE 970 [aff 54 Ill. A. 116]; 
Wright v. Brosseau, 73 Ill. 381. 

Mass.—Feigenspan v. McDonnell, 
201 Mass. 341, 87 NE 624; Munroe v. 
Cooper, 5 Pick. 412, 

Mich.—Stevens v. McLachlan, 120 
Mich. 285, 79 NW 627. 

N. Y.—Richardson v. Erckens, 53 
App. Div. 127, 65 NYS 872 [aff 169 
N. Y. 588 mem, 62 NE 1100 mem]; 
Vergennes Bank v. Cameron, 7 Barb. 
143; St. Nicholas Nat. Bank, v.. Sav- 
ery, 45 N. Y. Super. 97; Clark y. Dear- 
born. 13 - Naw ye Super. 309; Union 
Nut, .etc., Co. v., Doherty, 32 Mise. 
247, 65 NYS 786 [aff 32 Misc. 496, 
66 NYS 405, 8 NYAnnCas 217]; U. 
S. Exchange "Bank v. Zimmerman, 113 
NYS 33; St. Albans Bank v. Gilli- 
land, 23 "wend. 311, 35 AmD 566. 

Pa.—Real Est. Inv. Go. v. Russell, 
148 Pa. 496, 24 A 59; Loeb v. Mel- 
linger, 12 Pa, Super. 592, 17 LancL 
Rev 129. 

vVt.—Clement Nat. Bank v. Connol- 
ly, 88 Vt. 55,,90 A 794 

ng.—Heat v. Sansom, 2B. & Ad. 
291, 22 ECL 128, 109 Reprint alg sy Fe 
Hoge v. Skeen, ISTO Be Ni Ss 426, 
114 ECL 426, 144 Reprint 510 [dist 


é 


.687; Frank v. 


PARTNERSHIP 


The 


of the firm,® 


Musgrave v. Drake, 5 Q. B. 185, 48 
ECL 185, 114 Reprint 1218]. 

[a] A partnership seeking to re- 
cover as bona fide holder of a note 
fraudulently given has the burden 
of proving that all the members of 
the partnership were without notice 
of the fraud. Essex Commercial 
Bank v. Paddick, 90 Iowa 63, 57 NW 

Blake, 58 Iowa 750, 
13 NW_ 50 


1. Ala.—tbLang. v. Waring, 17 Ala. 
145; Hibbler v. De Forest, 6 Ala. 92; 
Mauldin v. Mobile Branch Bank, 2 
ate 502; Rolston v. Click, 1 Stew. 
526. 

Cal.—Hendrie v. Berkowitz, 37 Cal. 
113, 99 AmD 251. 

Colo.—Lewin v. Barry, 15 Colo. A. 


461, 63 P 121. 
Conn.—New York Firemen Ins. Co. 
v. Bennett, 5 Conn. 574, 13 AmD 109. 

D. C.—Washington Second Nat. 
Bank v. Hume, 15 D. C. 90; Presbrey 
v. Thomas, 1 App. 171. 

G an Exch. Nat. 
Bank, 97 Ga. 126, 25 SE 470. 

Ill.—Davis v. Blackwell, 5 Ill. A. 
32. 

Iowa.—Dubuque First Nat. Bank 
v. Carpenter, 34 Iowa 433. 

Me.—Megunticook Nat. Bank v. 
Knowlton, 125 ,Me. 480,135 A (95; 
Rollins v. Stevens, 31 Me. 454; Dar- 
ling v. March, 22 Me. 184. 

Mass.—Sweetser v. French, 2 Cush. 
309, 48 AmD 666. 

Mich.—Mechaniecs’ Bank v. Barnes, 
86 Mich. 632, 49 NW 475. 

Minn.—Van Dyke v. Seelye, 49 
Minn. 557, 52 NW 215; Osborne v. 


Stone, 30 Minn. 25, 13 NW 922; Sel- 
den v. Bank of Commerce, 3 Minn. 


166. 

Miss.—Persons vy. Oldfield, 101 
Miss. 110, 57 S 417; Langan v. Hew- 
ett, 21 Miss. 122; Andrews v. Plant- 
ers’ Bank, 15 Miss. 192, 45 AmD 300. 
But see Silverstein v. Atkinson, 45 
Miss. 81 (holding, where there was 
nothing in the appearance of the 
note to show that the name of the 
partnership. was signed by one part- 
ner as surety for the other maker, 
that, whenever the name of a part- 
nership is on negotiable paper, the 
firm is prima facie bound, and that 
it devolves upon the member con- 
testing his liability to show the spe- 
cial facts exonerating him, as that 
the partnership name was signed as 
surety). 
oa. H.—Kidder v. Page, 48 N. H. 

N. Y.—Ann Arbor First Nat. Bank 
v. Farson, 226 N. Y. 218, 123 NE 490, 
864; Elmira Second Nat. Bank v. 
Weston, 161 N. Y. 520, 55 NE 1080, 
76 AmSR 283; Smith v. Weston, 159 
N. Y. 194, 54 NE 38; Butler v. Stock- 
ing, 8 N. Y. 408, Seld. 123; New York 
Fireproof Tenement Assoc. v. Stan- 
ley, 105 App. Div. 432, 94 NYS 160; 
Wilson v. Williams, 14 Wend. 146, 
28 AmD 518; Joyce v. Williams, 
14 Wend. 141; Mercein vy. Andrus, 10 
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knowledge of such lack of authority by the person 
dealing with such partner.® 
and assent of a partner to a contract made by his 
copartner not within the scope of the partnership 
business must be affirmatively shown;‘ 
seeking to enforce a contract made for the firm by 
a partner, evidently beyond his authority, has the 
burden of showing the authority of the partner or 
ratification by his copartners.*® 
being that each member of a trading partnership is 
authorized to issue commercial paper in the name 
a partner or firm denying the posses- 
sion of such authority by a eopartner has the burden 
of proof,t® as has a partner who alleges that money 
loaned to his copartner on a firm note executed by 
the latter was applied, with the lender’s knowledge, 
or with reasonable ground for him to suspect that it 
would be, to the discharge of the borrower’s indi- 
vidual debt or to some other nonpartnership pur- 


Conversely, ,knowledge 


and one 


The presumption 


Wend. 461; Boyd v. Plumb, 7 Wend. 
309; Schermerhorn v. Schermerhorn, 
1 Wend. 119; Foot v. Sabin, 19 Johns. 
154, 10 AmD 208. 

N. D.—Clarke v. Wallace, 1 N. D. 
404, 48 NW 339, 26 AmSR_ 636. 

Oh. —Union Nat. Bank v. Wickham, 
aes Oh; -Cirs Ct) 6854 6Oh; 2Cirarwee: 

Or. —Nicolai- -Neppach Co 
Abrams, 116 Or. 424,°240 P 870, 873 
{cit Cyc]. 

Pa.—Bowman v. Cecil Bank, 3 
Grant 33. 

Tex.——HOoresv. Hitson, 10 Tex, 517, 
8 SW 292. 

Vt.—Clement Nat. Bank vy. Connol- 
ly, 88 Vt. 55, 90 A 794. 

Eng.—Duncan Vv. Lowndes, 3 
Campb. 478, 170 Reprint 1452. 

But see Garden City Nat. Bank v. 
Schulman, 89 Kan. 182, 131 P 559 
(holding that in an action on a writ- 
ten guaranty in the name of a trad- 
ing partnership indorsed on the note 
of a third person, it will be presumed, 
until proof to the contrary is pro- 
duced, that it was made in the course 
of the firm’s business). 

Guaranty and suretyship generally 
see supra § 355. 

Abed Schade v. Muller, 75 Or. 225, 146 

3. Dubuque First Nat. Bank v. 
Carpenter, 34. Iowa 433; Schade v. 
Muller, 75 Or. 225, 146 P 144, 

4. See infra § 538. 

5. Lichenstein  v. 
Ala. A. 108, 62 S 444; Johnston v. 
Trask, ALC IN. sYe 36, 22-5 NE enone 
15 AmSR 3894, 5 LRA 630 

6. Lichenstein  v. Murphree, 9 
Ala. A. 108, 62 S 444. 

7. Brown v. Temple First Nat. 
Bank, 35 Okl. 726, 130 P 140. 

8. Vinegar Bend Lumber Co. v. 
Howard, 186 Ala. 451, 65 S 172; Grif- 
fing v. Dunn, 23-8. D. 141, 120 NW 
890, 20 AnnCas 579. 

[a] Thus, where a statute pro- 
vides that a partner has no authority 
to dispose of the good will of the 
business, one claiming to have bought 
the good will of a firm must show the 
authority of the partners with whom 
he contracted, or ratification by the 
others. Griffing vo Dunn, . 23. SaeDp: 
141, 120 NW 890, 20 AnnCas 579. 

9. See infra § 538. 

10. Ala.—Jemison v. Dearing, 41 
Ala. 283. 

Ga.—Miller v. Hines, 15 Ga. 197. 

Iowa.—Buettner v. i oO 91 
Iowa 588, 60 NW 17 

Ky.—Mitchell Vv. Whaley, 92 SW 
556, 29 Kyl 125. 

Miss.—Persons _ v. Oldfield, 101 
Misses L057) Si 4ae 

Mo.—Locatelli_ v. Flesher, 220 Mo. 
A. 447, 276 SW 415 

Tex.-—Winfield First Nat. Bank v. 
Perfected Curing, etc., Co., (Commn. 
A.) 280 SW 787 [rev (Civ. A.) 266 SW 
864]; Ft. Dearborn Nat. Bank v. 
eevee 23. Tex. Civ.--A, 6625.52 Sw 


Murphree, 9 
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pose.1? 


proof.t® 


the partners.1* 


or partnerships are defendants.?® 


was so intended and accepted.*? 


11. Colo.—Rocky Mountain Nat. 
Bank v. McCaskill, 16 Colo. 408, 26 
P 821i; Kine v. Mecklenburg, 17 Colo. 
A 313, 68 P 984. 

Ga. —-Bishop v. People’s Bank, 7 Ga. 
A432, 67 SH 119: 


Towa.—Platt v. Koehler, 91 Iowa 
592, 60 NW 178. 

Ky.—Hamilton v. Summers, 12 B. 
Mon. 11, 54 AmD 509. 

La.—St. Mary Bank, etc., Co. v. 


Sims, 6 La. A. (Orleans) 311. 
Me.—Holmes vy. Porter, 39 Me. 157. 
Mass.—Hayward v. French, 12 Gray 

ao Etheridge v. Binney, 9 Pick. 
7 


Mich.—Stevens v. McLachlan, 120 
Mich. 285, 79 NW 627. 

N. Y.—Richardson v. Erckens, 53 
App. Div. 127, 65 NYS 872 [aff 169 
N. Y. 588 mem, 62 NE 1100 mem]; 
Whitaker v. Brown, 16 Wend. 505. 

Pa.—Sedgwick v. GOES ar 


Lewis, 
217 
18 Tex. 


Tex.—Powell v. Messer, 
401; Phillips v. Stanzell (Civ. A.) 28 
SW 900 


Vt.—Clement Nat. Bank v. Connol- 
Ty, 88 Vt. 55, °90 A 794: 

Ont.—Henderson v. Carveth, 16 U. 
COIN 324. 

12: infra § 538. 

13. Continental Nat. Bank v. Fels- 
ing, 198 Iowa 801, 200 NW 305; Buett- 


ner v. Steinbrecher, 91 Iowa _ 588, 
60 NW 177; Jones v. Fegely, 4 Phila. 
(GC RBI yy ale 

14-2002 (Ss, bank wa Binney; 323). 


Cas. No. 16,791, 5 Mason 176 [aff 5 
Pet. 529, 8 L. ed. 216]; Hubbell v. 
Woolf, 15 Ind. 204. But see Wein- 
stein v. Schacter, 32 Ga. A. 742, 124 
SE 803 (holding that where notes 
given as evidence of rent purport to 
be signed in his individual capacity 
by one member of a partnership, an- 
other member of which executed the 
lease for the partnership, it is in- 
ferable that the signer executed the 
notes as the authorized agent of the 
partnership, with intent to bind it). 

Paper in individual name for firm 
use generally see supra § 345 


15. See Evidence § 14 note ‘44 [b]. 
16. See cases infra this note. 
[a] Burden of proof of defend-. 


ant partners or partnerships as to 
particular affirmative defenses,—(1) 
Agreement, in action by wife of part- 
ner for services performed for the 
partnership, that partners and re- 
spective wives would give their time 
and attention to partnership busi- 
ness without compensation. Bass vy. 
Sherr, 185 Iowa 398, 170 NW 741. 
(2) Estoppel. Leckie v. Bennett, 160 
Mo. A. 145, 141 SW 706. (3) Fraud. 
Robinson vy. Quarles, 1 La. Ann. 460; 
Hovenden v. Chippewa Bank, (Mo. A.) 
259 SW 1074. (4) Novation. Leckie 
v. Bennett, supra. (5) Payment. 
Fry v. Phillips, 46 Wash. 190, 39 P 


The execution of a note in the name of the 
firm by one partner being presumed to be within the 
scope of the firm business,'? a partnership sued on a 
note so signed and claiming that it was not executed 
within the scope of the business has the burden of 
In order to make a note signed in the in- 
dividual name of one partner binding on the firm, 
it must be made to appear affirmatively that it was 
given and received as a firm note, binding upon all 
The general rule that a defendant 
who pleads an affirmative defense has the burden of 
proof with respect theretot® applies where partners 
Partners who al- 
lege the payment or extinguishment of a firm obliga- 
tion by the giving of one partner’s individual obliga- 
tion have the burden of proving that his obligation 
A defendant ob- 
jecting to the nonjoinder of an alleged general part- 
ner as a party defendant has the burden of proving 
that such person was generally known as a partner 


PARTNERSHIP 


thority.?7 


ba9, COS EP MOGs: 

17... Zachary v. Phillips, 101 N. C. 
571, 8 SE 359; In re Davis, 5 Whart. 
(Pa.) 530, 34 AmD 574; Fayette Liq- 
uor Co. .v. Jones, 5 “W. Va. 119, 83 


SE 726. 
18. North v. Bloss, 30 N. Y. 374. 
19. Presumption of: 

Concurrence in tort of copartner see 
Supra § 392. 

Equality of interests of partners see 
supra $1222: 


20. See Evidence §§ 25-88. 

21. See cases infra notes 22-42. 

22. Smith v. Davis, 2 Stew. (Ala.) 
tte Smith v. Hunt, 2 Stew. (Ala.) 


Rugely v. Gill, 15 La. Ann, 509; 
Little v. Hamilton, 61 N. C. 29. 

[a] But where a person whose 
name appears in the firm style is not 
joined as a party plaintiff, the bur- 
den is on plaintiffs to show that they 
alone compose the firm Rugely v. 
Gill, 15 La. Ann. 509. 

Parties in actions by partnerships 
generally see supra §§ 471-494. 

Presumption as to compliance with 


registration statutes see supra § 168. | 


23. Hobbs v. Petersburg Nat. 
aS 147 Va. 802, 128 SE 46, 133 SE 

Borrowing money generally see su- 
pra § 339. 

24. Le Roy v. Johnson, 2 Pet. (U. 
S.) 186, 7 L. ed. 391; Baxter v. Rol- 
lins, 99 Iowa 226, 68 NW 721; Roch- 
ester v. Trotter, 1 A. K. Marsh. (Ky.) 
54: Johnston vi. Trask, 116 N. Y- 136, 
22 NE 377, 15 AmSR 394, 5 LRA 630 
[aff 40 Hun 415]; Sheldon v. Smith, 
ZowBardGNe ays) oS: 

[a] Rule not applied to contract 
under seal.—(1) Hobson v. Porter, 2 
Colo. 28. (2) Authority of partner to 
bind copartners by instrument under 
seal see supra § 

Authority of partner as determined 
by scope of firm business see supra 


Sf PAD 
25. Ala.—United Drugs . Co. Vv. 
Gramling-Belcher Drug Co., 216 Ala. 


19,, Ata (Se sois= Harwell ve. Phillips; 
etc., Mfg. Co., 123 Ala. 460, 26 S 501. 

Ky Judge v. Braswell, 13 Bush 
67, 36 AmR 185. 

La.—Jamison v. Culton, 110 Wa, 781; 
34 S 775. 

Miss.—Mayer v. Bernstein, 69 Miss. 
Lyd ee Se be 

N.Jd.—Lowry>v. Tivy, 72 N.-g) OG. 
681 mem, 60 A 1134 mem [aff 70 N. 
edu SST eo eee Oil 

Tenn.—Morlitzer  v. 10 
Heisk. 361; Johnson v. (Ch. 
23 Utah 


A.) 59 SW 638 
Utah.—Gutheil v. Gilmer, 
84, 68 P 817; Cavanaugh vy. Salis- 
bury, 22) Utah 465, 63° P39: 
26. . Rives, 3 Ala. 11. 
2 8 53) Conny 53, 
55 AmR 53. 
Richards v. Street, 31 App. 


Bernard, 
Rankin, 


22 A 681, 
D.C) 


[§§ 537-538 


by third persons, and was not a dormant one.*® 

[§ 538] (2) Presumptions.*® 
relating to presumptions?® apply in actions by or 
against partners or partnerships.?+ 
a partnership, there is a presumption that the prop- 
er parties have united as plaintiffs.?? 
tion obtains that money borrowed in the partner- 
ship name was borrowed for partnership purposes 
and in the course of its business;?* and that a trans- 
action on behalf of the firm by one partner is au- 
thorized by all the partners, when it is within the 
course of the firm’s business,?* but not otherwise.?° 
In the case of a trading partnership, each partner 
is presumed to be authorized to issue and negotiate 
commercial paper in the name of the firm;?° but 
the presumption is not conclusive sand may be re- 
butted by evidence of restriction of. a partner’s au- 
Such paper is presumed to have been 
given for a consideration moving to the firm or for 
a partnership purpose.?* 


The general rules 
In an action by 


The presump- 


As otherwise stated, the 


427. 
Ga.—Miller v. Hines, 15 Ga. 197. 
Hawaii.—Hee Fat v. Wong Kwai, 
23 Hawaii 328; Lea Bow v. Young 
Yung, 11 Hawaii 772. 
yee Adams v. Long, 114 Ill. A. 
-lowa.—Stockhausen v. Johnson, 173 
Iowa 413, 155 NW 823; Sheldon v. 
Bigelow, 118 Iowa 586, 92 NW 701; 
Platt v. Koehler, 91 Iowa 592, 60 NW 
178; Buettner v. Steinbrecher, 91 
Iowa 588, 60 NW 177; Sherwood v. 
Snow, 46 Iowa 481, 26 AmR 155. 
Kan.—Lindh v. Crowley, 29 Kan. 
756; Adams v. Ruggles, 17 Kan. 237. 
Ky.—Mitchell v. Whaley, 92 SW 
556, 29 KyL 125; Seaton v. Crump, 1 
Key Opawca. 
Md.—Bradford v. Harford Bank, 
148 Md. 1, 128 A 899. 
Miss.—Sylverstein v. Atkinson, 45 
ee 81; Faler v. Jordan, 44 Miss. 
Nebr.—Waltham Piano Co. v. Pier- 
son, 104 Nebr. 199, 176 NW 364; Peck 
v. Tingley, 53 Nebr. 171, 73 NW 450. 
Tex.—Ft. Dearborn Nat. Bank vw. 
Perret. 23~ Tex, Civ. A> 662, 5% SW 


Brash, 9% 


Ont.—Crown Bank vy. 
OntWR 789. 

{a] _Presumption as to firm name. 
—(1) Where two persons are proved 
to ‘have been in partnership, and a 
note is given by one, signed in the 
name of himself “and Co.,’ since 
such a signature imports a partner- 
ship, it will be presumed that such is 
the name of the firm, and the burden 
is on the other to prove what was the 
name of the firm, if a different name 
existed. Drake v. Elwyn, 1 Cai. (N. 
Y.) 184. (2) Where the partnership 
articles are silent as to its name and 
a note is executed by one partner 
in the name of himself “and Compa- 
ny,” pursuant to a contract made by 
him on the joint account, the pre- 
sumption is that the form of name 
adopted by him was the one agreed 
on, and all the partners are bound 
on the note. Aspinwall v. Williams, 
1 Oh. 84. (3) Firm name generally 
see supra § 147 

Authority of partner as to nego- 
tiable instruments generally see su- 
pra § 340. 

27. Browerville 
Stadden, 103 Minn. 


irst Nat. Bank v. 
08, 115 NW 198. 
anee S.—In re Davis, 280 Fed. 


_Ala.—United Drug Co. v. Gram- 
ling-Belcher Drug Co., 216 Ala. 79, 
ie S 357; Knapp v. McBride, 7 Ala. 


Blackf. 210. 
Gr eene "368. 


Ky.—Hamilton v. Summers, 12 B. 
Mon. 11, 54 AmD 509; Magill v. Mer- 


Ve: Matviny 5 


ackenzie, 2 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 538] 
rule is that the execution of a note in the name of a 
firm by one partner is presumed to be within the 
scope of the partnership business.?° 
sumption as to authority or consideration exists in 
the case of such paper when given in a name other 
thus commercial 
paper signed in the individual names of the partners 
is presumed to be their individual obligation, and 
not that of the firm which they compose.*? 
there such a presumption in the case of commercial 
paper in the name of a nontrading firm.*? 
the partnership conducts its business in the name of 


than that of the partnership;*° 


rie, 5 B. Mon. 168. See Seaton v. 
Crump, 1 Ky. Op. 187 (holding that a 
note executed by one partner is prima 
facie evidence that the partnership 
owed the payees the whole amount 
of the note). 

Me.—Holmes v. Porter, 39 Me. 157; 
Barrett v. Swann, 17 Me. 180. 

Md.—Manning v. Hays, 6 Md. 5; 
Thurston v. Lloyd, 4 Md. 283. 

Mass.—Etheridge v. Binney, 9 Pick. 


272. 

Mich.—Stevens v. McLachlan, 120 
Mich. 285,79 NW. 627; Carrier’ \v. 
Cameron, 31 Mich: 3273;-18 -AmR 192; 
Pittell ve Hitcher Mich. 526.5 — 

Mo.—Feurt v. Brown, 23 Mo. A. 
332. 


Nebr.—Schwanck v. Davis, 25 Nebr. 
196,-41 NW 141; Warren v. Martin, 
24 Nebr. 273, 38 NW 849. . 

N. Y.—Richardson v. Erckens, 53 
App: Div. 127, 65 NYS 872. [afr 169 
N. Y. 588 mem, 62 NE 1100 mem]; 
National Union Bank v. Juandon, 66 
Barb. 189 [aff 45 N. Y. 410]; Oliphant 


v. Mathews, 16 Barb: 608; Paul v. 
Van de Linda, 12 NYS 638; Whitaker 
v. Brown, 16 Wend. 505; Vallett v. 


Parker, 6 Wend. 615; 
11 Johns. 544. 
Oh.—Purviance v. Sutherland, 2 Oh. 


Doty v. Bates, 


St. 478; Penfield v. Mason, 17 Oh. 
Cir Ctal6s, So OhMCiry Dee. 2611, 
Pa.—Hogg v. Orgill, 34 Pa. 344; 


Haldeman v. Middletown Bank, 28 
Pa. 440, 70 AmD 142; Mifflin v. Smith, 
17 Serg. & R. 165. 


: Tex.—Powell v. Messer, 18 Tex. 
01. 
Eng.—Moore v. Smith, 14 Beav. 


393, 51 Reprint 338 

[a] The fact that such paper is 
payable to a member of the firm does 
not affect the presumption that it is 


partnership paper. Stevens v. Mc- 
Lachlan, 120 Mich. 285, 79 NW 627; 
Meurt, +v.— brown, 1.28) Mo. cA, 332): 


Haldeman v. Middletown Bank, 28 
Pa. 440, 70 AmD 142; I'hmsen v. Neg- 


- ley, 25 Pa. 297. 


{b] Presumption not conclusive.— 
The presumption of liability created 
against all the members of a trad- 
ing partnership by notes executed in 
its name by its members is prima 
facie not conclusive. Kahn v. Over- 
stolz, 82 Mo. A. 235. 

29. Roberts v. Curry Grocery Co., 
18 Ga. A. 53, 88 SE 796; Griffin v. 
Colonial Bank, 7 Ga. A. 126, 66 SE 
382; Buettner v. Steinbrecher, 
Iowa 588, 60 NW 177; Ketcham Nat. 
Bank v. Hagen, 164 N. Y. 446, 58 NE 
523; Williams v. Wuppermann, 171 
App. Div. 592, 157 NYS 645. 

{a] Thus, where, in an action on a 
firm note made by one partner with- 
out the knowledge or consent of the 
other, it is found that the note was 
made and delivered as part of the 
consideration for the purchase of an- 
other business, and there is no finding 
that the purchase was made by or 
for anyone other than the firm, or 
for any purpose other than that of 
the firm or that it was not within the 
scope of the partnership business, or 
that the partner who did not consent 
never ratified it, or that the firm 
never assumed control over the new 
business, it will be presumed that the 
purchase was within the scope of the 
firm’s business! Ketcham Nat. Bank 
v. Hagen, 164 N: Y. 446, 58 NE 523. 

[b] The presumption may be re- 

¢ 
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No such pre- 


ness.?# 


Nor is 


Where 


butted by showing that the partner- 
ship is not such a one as calls for 
the borrowing of money, or that, to 
the knowledge of the lender, the 
moneys borrowed were for other than 
a partnership purpose. Williams v. 


Wuppermann, 171 App. Div. 592, 157 
NYS 645. 
30. -U. S.—Patriotic Bank v. ‘Coote; 


eae Gas. No: 10,807, 3s €ranchi C.¢. 
AGIOS: 

Ga.—Strauss v. Waldo, 25 Ga. 641. 

Ky-—Scott v. Colmesnil, Y fairs Bea eel 
Marsh. 416. 

Mo.—Farmers’ Bank y. Bayliss, 41 
Mo. 274. 

i. Y.—Gernon v. Hoyt, 90 N. -Y. 
631. 

Pa.—Frisbie v. McFarlane, 196 Pa. 
110, 46 A’ 359. 

Va. E Bank v. 
Cringan, 91 Va. 347, 21 SE 820. 

31. U. S.—Frederick v. Citizens’ 
Nat.. Bank, 231 Fed. 667, 145 CCA 5538. 


Ark,—Young v. Stevenson, 73 Ark. 
480, 84 SW 623. 
Cal.—Freeman vy. Campbell, 55 Cal. 


197. 

Ga.—Wallace v. Boddie, 138 Ga. 30, 
74 SH 756. 

Ill.—John Spry Lumber. Co. ‘v. 
Chappell, ee Tll. 539, 56 NE 794 [aft 
85 Ill. A. 223]; Union Nat. Bank v. 
Bank of Commerce, 94. Ti). 271; Lill 
v. EKegan, 89 Ill. 609. 

Ky.—Owings v. Trotter, 1 Bibb 157. 

Mass.—Ex p. Weston, 12 Metc. 1; 
Trowbridge v. Cushman, 24 Pick. 310; 
Manufacturers’, etc., Bank v. Win- 
ship, 5 Pick. 11,16 AmD 369. 

Mo.—Dunnica v. Clinkscales, 73 Mo. 
500. 

N. H.—Gay v. Johnson, 45 N. H. 
587; Richardson v. Huggins, 23 N. H. 
106; Buffum v. Seaver, 16 N. H. 160. 

N. Y.—Union Nat. Bank v. Under- 
hill, 102 N. Y. 336, 7 NE 293; Turner 
v. Jaycox, 40 N. Y. 470; Chemung 
Nat. Bank v. Ingraham, 58 Barb. 290; 
Mechanics, etc:, Bank v. Dakin, 24 
Wend. 411. 

Oh.—Magruder v. McCandlis, 3 Oh. 
Dec. (Reprint) 269, 5 WklyLGaz 188. 


Pa.—Ellinger’s App., 114 Pa. 505, 
7 A 180. 
Tenn.—Crouch v. Bowman, 3 


Humphr. 209. 

Eng.—Ex p. Bolitho, Buck 100; Ex- 
pie Neat 1 Madd. 583, 56 Reprint 

Admissibility of evidence to rebut 
presumption see infra § 539. 

32. Conn.—Pease v. Cole, 53 Conn. 
53, 22 A 681, 55 AmR 53. 

a C.—Presbrey v. Thomas, 1 App. 

Hawaii.—Hee Fat v. Wong Kwai, 
23 Hawaii 328; Lea Bow v. Young 
Yung, 11 Hawaii 772. 

Ill.—Teed v. Parsons, 202 Ill. 455, 
66 NE 1044; Gray v. Ward, 18 Ill. 32; 
Adams v. Long, 114 Ill. A. 277. 

‘ le ov. agner; 163 Ind. 
20, 71 NE 127; Schellenbeck v. Stude- 
baker, 13 Ind. A. 487, 41 NE 845, .55 
AmSR 240. 
syd Reer Tee nce v. Crawford, 50 Miss. 

Vt.—Waller v. Keyes, 6 Vt. 257. 

Wis.—Smith v. Sloan, 37 Wis. 285, 
19) GAR 1.5%. 

Eng.—Levy v. Pyne, C. & M. 453, 
41 ECL 249. 

Commercial character of the part- 
nership see supra § 291. ° 

33. U. S—U. S. Bank v. Binney, 


[47 C.J.] 997 


one partner, commercial paper signed in that name 
will be presumed to be that of the individual and not 
of the firm,*? some authorities so holding only if the 
individual partner is conducting a separate busi- 
The indorsement by a partner in his own 
name of a note of which the payees are a partnership 
has been held to be prima facie a partnership act.*° 

Limitations upon the ordinarily implied authority 
of a partner are not presumed to be known to those 
dealing with him in the firm’s business.?°® 

Entries in firm books. 
partner knows the entries in the firm books,?* pro- 


It is presumed that each 


28 F. Cas. No. 16,791, 5 Mason 176 
[aff 5 Pet. 529, 8 L. ed. 216]. ~ See 
Nicholson v. Patton, 18 .F. Cas. No. 
405250, 2 Cranch C.- Cy 164<(holding 
that, where it is sought to -charge 
a partner on a note signed by his co- 
partner in the latter’s own name, 
plaintiff must prove that the part- 
ners carried on business ur®der the 
name of the signing partner). 
Ga.—Citizens’ Nat. Bank v. Jen- 
nings, 35 Ga.. A. 553), 134. SBHi-144; 
Me.—Mercantile Bank vy. Cox, 38 


Me. 
Bank 


Mass.—Manufacturers’, ete, 
v. Winship, 5 Pick. 11, 16 "AmD 369. 
N. Y.—Gernon v. Hoyt, OO ING even 
o3ily mem ‘faft 23 Hun’ "662 
Chemung Nat. Bank v. 
Barb. 290; Oliphant v. Mathews, 16 
Barb. 608; Rochester Bank v. Mon- 
teath, 1 Den. 402, 43 AmD 681. 
Oh.—Fosdick v. Van Horn, 40 Oh. 
(Tex. Civ. 


St. 459. 

But see Barton v. Ash, 

A.) 154 SW 608 (holding that the 
fact that a note is signed only with 
the name of the individual partner in ° 
whose name the partnership does 
business does not show it to be his 
individual obligation). 

Contra Mifflin v. Smith, 17 Serge. & 
Re “(Pasi 65> Eerit Burrough’s App., 
26 Pa. 264]. : 
[a] Rule applied to two firms of 
same name.—‘‘'These principles find 
an analogous application, where in 
the same community, there are two 
firms of the same name, each con- 
sisting of the same persons, but each 
engaged in different kinds of busi- 
ness, one of which contains a dor- 
mant partner and the other does not. 
If suit is brought on a promissory 
note for borrowed money bearing the 
signature of the common firm name, 
the presumption is that it is the 
note of the firm not containing the 
dormant partner.’”’ Fosdick yv. Van 
Horn, 40 Oh. St. 459, 465. 

Individual partner’s name as firm 
name generally see supra § 147. 

34 Manufacturers’, ete., Bank v. 
RUC g 5' Pick. (Mass. ) 11, 16 AmD 


mem]; 
Ingraham, 58 


369; Fosdick v. Van Horn, 40 Oh. 
St. "459; Furze v. Sharwood, 2 Q. B. 
388, 42 ECL 726, 114 Reprint 154; 


Yorkshire Banking Co. v. Beatson, 5 
CUP Die 0o4s BRC Z60M fates 4nen Pp 
D. 204]. 

35. McConeghy y. Kirk, 68 Pa. 200. 

36. Little v. Britton, 189 Ala: 10, 
66 S 694; Humes v. O'Bryan, 74 Ala. 
64; Faler v. Jordan, 44 Miss. 283; 
Loftus v. Ivy, 14 Tex. Civ, ASO" 37 
SW 766. 

Restrictions on partner’s authority 
generally see supra §§ 296, ie 

Sie WS Bank Vv. Binney, 28 FF. 
Cas. No. 16,791, 5 Mason 176 [aff 5 
Pet. 529, 8 L. ed. 216]; Sparks v. 
Flannery, NOLS GA s23,0780) IS bree si: 
Flour City Nat. Bank Vv. Widener, 
163 N. Y. 276, 57 NE 471; Hotopp v. 
Huber, 160 IN we 524, 55 NE 206; 
Fairchild v. Fairchild, 64 N. Y. 471 
[aff 5 Hun 407]; Burchelle v. Voght, 
35 DD Div. 190, 55 NYS 80 [aff “164 


N. 602 mem, 58 NE 1085 mem]: 
oe orack Vv. Bartlett, 32 App. Div. 
435, 53 NYS 149; Allen v. Cortina 6 


FLT CNG W318. 

[a] Conclusive presumption.—‘‘As 
between the partners and third per- 
sons, this is a conclusive presump- 
tion.” Flour City Nat. Bank v. Wid- 


998 [47 C.3.} 


vided he has access to them.?§ 


by evidence of nonaccess.*° 


of the entries.*! 
Ownership by partner. 


come by proof.*? 
[§ 539] b. Admissibility.** 


ners.*° 


appleable to the other partners. 


ener, 24 App. Div. 330, 333, 48 NYS 
492 [afi 163) IN. Y.-276, 57 °NE 147141. 

{b] Use of firm books for indi- 
vidual business.—The fact that one 
partner is permitted to use the firm 
books for his individual business does 
not change the rule as between the 
firm, or its members, and third, per- 
sons. Burchell v..Voght, 35 App. Div. 
190, 55 NYS 80 [aff 164 N. Y. 602 
mem, 58 NE 1085 mem]. 

Books of account generally see su- 

pra § 227. 

; 38. Flour City Nat. Bank v. Wid- 
Aner cL Goin Nis x FYn- 2bGs 2 SR. INU aT Ls 
Hotopp v. Huber, 160 N. Y. 524, 55 
NE 206; Fairchild v. Fairchild, 64 
N. Y. 471 [aff 5 Hun 407]. 

39. U. S. Bank vy. Binney, 28 F. 
Cas. No. 16,791, 5 Mason 176 [aff 5 
Pet, 529, 8 L. ed. 216). 

40. U.S. Bank y. Binney, supra. 

a Adlen> y.eCoit,« 6) (ill CN. Y:.) 
318. 

42. Day v. Weyant, 72 Or. 215, 143 

BP s8ot: 

_ Presumptions as to title to, and 

possession of, property generally see 
Evidence §§ 64-66. 
43. Admissibility: 

As to existence of partnership see su- 
pra §§ 124-135. 

Of admissions of partners see Evi- 
dence §§ 479-482. 

eee: See generally Evidence §§ 89-— 
Oa : P 

45. See cases infra notes 46 et seq. 

46. Noble v. Hudson, 20 Wyo. 227, 
122-P 901: 

{a] Thus, in an action by a firm 
for trespass on land leased by it, 
the lease and evidence as to posses- 
sion and payment of rent under it 
are admissible, although others than 
those named in the lease are members 
of the firm. Noble v. Hudson, 20 
Wyo. 227, 122. P 901: 

47. Friese v. Simpson, 15 Ga. A. 
786, 84 SH 219. 

Ala.—Saltmarsh v. Bower, 34 
Ala. 613. 

Cal.—Sanborn v. Cunningham, 4 

Cal. Unrep. Cas. 95, 33 P 894. 


Ga.—Pursley v. Rumsley, 31 Ga. 
403. 

Mich.—Botsford vy. Kleinhans, 29 
Mich. 332 

Miss.—Lea v. Guice, 21 Miss. 656. 
Mo.—Ellis v. Harrison, 104 Mo. 
270, 16 SW 198. 

-Or.—North Pac. Lumber Co. v. 


Spore, 44 Or. 462, 75 P 890. 

R. I.—Anthony v. Wheatons, 7 R. 
I. 490. 

Vt.—Harris v. Holmes, 30 Vt. 352. 

Wis.—Haben v. Harshaw, 49 Wis. 
379, 5 NW 872. 

fa] Thus, where it is a material 
question whether certain acceptances 
in the name of a firm were binding 


The possession of 
access to the firm books by a partner has been held 
to be presumed,’® the presumption being rebuttable 
Partners have also been 
held to be presumed to understand the true import 


While the fact that a part- 
ner in charge of a plant owned by his copartner 
deals with it as his own may be prima facie evi- 
dence of ownership, the presumption may be over- 


The general rules 
relating to the admissibility of evidence in civil ac- 
tions** apply in actions by or against firms or part- 
In an action by a firm,*® or against a firm 
and the individual partners,*” evidence applying to 
some of the partners is not inadmissible because not 
On an issue as to 
whethet a firm is bound by acts done in its name or 
on its behalf, evidence as to the nature or mode of 
conducting its business is admissible,*® as is evi- 


‘Jewell-Loudermilk Co. 


7) 
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dence of circumstances attending the transaction 
which tend to show that it was a firm transactio 
Entries in the books of a firm are admissible against 
each partner,°® but not in favor of partners against 
a third party who has no access to the books.** 


Hegee 


Parol or extrinsie evidence is admissible to rebut 


transaction.°® 


the presumption®? that commercial paper signed in 
the individual names of the partners is their individ- 
ual obligation, and to show that it was a partnership 
Parol evidence of the ratification of 


a contract under the seal ef one partner only is ad- 


on the partnership, or were the act 
of one partner individually, without 
the knowledgex<ofhis copartner, and 
for a consideration outside the scope 
of the firm business, evidence show- 
ing the nature and character of the 
general business in which the firm 
was engaged is admissible. Salt- 
marsh v. Bower, 34 Ala. 613. 

49. Ala.—-Dorough v. Harrington, 
148 Ala. 305, 42 S 557. 

Ariz.—K jerschow 24 
Ariz. 207, 207 P 1089. 

Colo.—Erskine v. Russell, 43 Colo. 
449, 96 P 249. 

Conn.—Brown 
Conn. 397. 

Ga.—Preston vy. Putnam County 
Banking Co., 120 Ga. 546, 48 SH 316; 
Giles v. Vandiver, 91 Ga. 192, 17 SE 


v.. Dagegs, 


sia Lawrence, 5 


115; Jewell-Loudermilk Co. v. Pal- 
mour Hardware Co., 29 Ga. A. 772, 
116 SE 557. 


Hawaii.—Hackfeld  v. 
22 Hawaii 455. 


Yamamoto, 


Ill.—Hallack v. March, 25 fll. 48. 

Iowa.—Miller y. House, 67 Iowa 
737, 25 NW 899. 

Mass.—Reed v. Bacon, 175 Mass. 
407, 56 NE 716. 

Mich.—Carney .v. Hotchkiss, 48 


Mich. 276, 12 NW 182. 
" N. H.—Tucker vy. Peaslee, 36 N.' H. 
67. 


N. Y.—Hannigan y. Allen, 127 N. 
Y. 639 mem, 27 NE 402, 8 Silv. A. 
442; Richardson v. Hinck, 48 App. 
Div. 531, 62 NYS 1073. 

S. C—Huguenot Mills v. Jempson, 
68 S.C. 363, 47 SH 687, 102 AmSR 
673; Hampton vy. Ray, 52 S: C. 74, 29 
SE 537. - 

Vt.—McDonald v. Hggleston, 26 Vt. 
154, 60 AmD 303. 

fa] Thus, evidence of circum- 
stances attending the agreement of 
one to pay commission for services 
in the acquisition of Jand is admis- 
sible, in a suit for such commission, 
to show that the agreement to pay 
was in a partnership transaction, 
the promisor acting as agent for 
his partners, and binding upon such 
third persons because of the partner- 


ship relation. Kjerschow vy. Daggs, 
24 Ariz. 207, 207 P 1089. 
{[b] Partnership or individual 


transaction.—(1) Evidence of a sale 
and delivery of goods to one partner 
is relevant,.in a suit against the 
partnership, as corroborative of oth- 
er evidence to establish the liability 
of the partnership for the goods, since 
they may have been bought by, and 
delivered to, him not as an individual, 
but as agent for the partnership. 
v. Palmour 
Hardware Co., 29 Ga, A. 772, 116 SE 
557. (2) Where, in an action by a 
firm on a contract made with it, de- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


missible,®+ but such evidence is inadmissible to prove 
that one partner had authority under seal to bind 
his copartner by a note under seal, unless the writ- 
ten authority is shown to be beyoad the control of 
the party desiring to prove it.®° .Parol evidence is 
also admissible to show that property standing in the 
name of one partner is owned by the firm,°®® or to 
show a mutual agreement between the partners to a 
change of -the firm name from that stated in the 
partnership articles.°? 


In the notes following will 


fendant denies the existence of the 
firm and alleges* that he contracted 
with a partner as an individual, evi- 
dence of a conversation between de- 
fendant and such partner as to the 
proposed shipment under the contract 
is admissible as tending to show in- 
formation and notice to defendant of 
the existence of the firm and its own- 
ership of the subject matter of the 
contract, and that he was dealing 
with the firm, although subsequent 
correspondence was in the partner’s 
name alone. Dorough v. Harrington, 
1484 Alas 305,42). .S255t* (3) 3invan 
action for rent against one who 
signed a lease as trustee, where de- 
fendant pleads that, while he alone 
executed the lease, he acted as repre- 
sentative of his firm and not upon his 
own behalf, which fact was known 
to the lessor, evidence is admissible 
to show the existence of the part- 
nership and that in making the lease 
defendant represented the firm. Ers- 
kine v. Russell, 43 Colo. 449, 96 P 


249. 
Ill.—Hurd v. Haggerty, 24 Ill. 
171; Smith v. Hood, 4 Ill. A. 360. 

Iowa.—McDermott v. Hacker, 109 
Iowa 239, 80 NW, 338. 

La.—Calder v.° Creditors, 47 La. 
Ann. 346, 16 S 852. 

N. Y.—Hotopp y. Huber, 160 N. Y. 
524, 55 NE 206. 

Eng.—Hill v. Manchester, - ete., 
Waterworks Co., 5 B. & Ad. 866, 27: 
ECL 364, 110 Reprint 1011. 

[a] Books not admissible to show 
absence of entry.—In an _ action 
against two persons as partners on 
a note executed by one of them in 
the firm name, wherein the other 
claims that the partner executing 
the note had no authority to do so, 
there is no error in refusing to ad- 
mit in evidence books of account kept 
by the partnership at the time of the 
giving of the note, for the purpose 
of showing that the note does not ap- 
pear thereon as a liability of the firm. 
Moran Bros. Co. v. Watson, 44 Wash. 
392, 87 P. 508. 

Admissibility of: 

Book entries generally see Bvidence 

§§ 1033-1090. : 

Books to show existence of partner- 

ship see supra 129 


51. Folk v. Wilson, 21 Mad. 538, 83 
AmD 599. 
52. See supra § 538. 


53. See Evidence § 1657. 
54 Pike v. Bacon, 21 Me. 280, 38 
AmD 259; McDonald v. Eggleston, 


26 Vt. 154, 60 AmD 303. 

55. Turbeville v. Ryan, 1 Humphr. 
(Tenn.) 118, 34 AmD 622. 

56. Gansevoort Bank v. Carragan, 
69 N. J. L. 404, 55 A 741. 

57. Dorough vy. Harrington, 148 


ae ciitode 


ye a 
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be found other applications of the general rules gov- 
erning admissibility, in determining the admissibil- 
ity of evidence sought to be introduced as to the ex- 


istence of a debt on the part of 


Ala. 305, 42.8 557. 

58. See cases infra this note. 

{a] Unpaid checks drawn by a 
member of the firm, payable to plain- 
tiff to cover the balance due plaintiff, 
are admissible to prove the firm’s 
indebtedness, in an action against one 
on the theory that he is a member of 
a firm indebted to plaintiff. Brandon 
v. Progress Distilling Co., 167 Ala. 
365,:52 S 640. 

{b] An unsworn memorandum not 
coupled in evidence with any admis- 
sion, express or implied, on the part 
of any member of an alleged part- 
nership that the-firm is indebted on 
account of the items set out there- 
in, is not admissible to show the 
firm’s indebtedness. Brandon Vv. 
Progress Distilling Co., 167 Ala. 365, 
52 S 640. 

{c] Loan to firm or individua}, 
pariner.—One seeking to set off 
against a firm a loan made on the 
application of one partner, who gave 
his individual check therefor, may 
prove the intention, understanding, 
and agreement of the parties respect- 
ing the loan, in order to show wheth- 
er it was made and credit given to 
the firm: or an individual partner. 
Deland Min., etc., Co. v. Hanna, 112 
Md. 528, 76 A 850, 136 AmSR 404. 

{d] Individual partner’s note as 
payment.—In an action against a 
firm for an amount received by it for 
eattle sold for plaintiffs, in which 
the defense is payment by the accept- 
ance of the individual note of a part- 
ner, a question to such _ partner 
whether ‘the had authority to sign 
the partnership name to a note ex- 
eept as firm manager is properly ex- 
cluded, where the note signed by him 
was not signed as manager, and his 
authority to act for the firm is not 
in controversy. Craswell v. Pure 
Bred Cattle Commn. Co., 148 Iowa 9, 
126 NW 908. 

fe] In a suit against a firm and 
the partners individually, any evi- 
dence of debt by contract which 
would be admissible in a suit against 
the firm by the common name would 
be admissible. Baldridge v. Eason, 
99 Ala. 516, 13 S 74; Weinstein v. 
Citizens’ Bank, 13 Ala. A. 552, 69 S 
972. : 

59. See cases infra this note. 

[a] A receipt in full given by 
partners to defendant is admissible 
to show partial payment under a con- 
tract on which the other partner sues, 
claiming that defendant conspired 
with his copartners to settle the in- 
debtedness for a smaller sum_ than 
was due. Storrie v. Ft. Worth Stock- 
yards Co., (Tex. Civ. A.) 143 SW 286. 

{b] Good faith in settlement of 
debt.—In an action by a partner for 
a balance alleged to be due on a firm 
contract, under a claim that defend- 
ant conspired with plaintiff's copart- 
ners to settle the indebtedness for a 
smaller sum than was due, testi- 
mony of defendant’s manager as to 
the details of the performance of the 
work, and that another partner never 
claimed that more money was due 
than was paid, is admissible on the 
issue of good faith in the settle- 
ment; and to show that other part- 


-ners construed the contract as did 


defendant. Storrie v. Ft. Worth 
Stockyards Co., \(Tex. Civ. A.) 143 
SW 286. 


[c] Debt owing to dissolved part- 
nership.—In an action by a dissolved 
firm on account for goods furnished, 
where the evidence is conflicting as 
to whether there was an agreement 
that defendant should be credited on 
the firm’s books for the amount 
which he might have to pay as in- 
dorser of the note of one partner, 
evidence is admissible which tends 
to throw light on the probability of 
the statements of the _ partners. 
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a partnership?’ 
cnet vy. Allen, 128 Ga. 407, 57 SE 
a 


[a] Noncompliance with statutory 
requirements.— Where, in an action 
by a partnership, defendant claims 
that the amount is due to a third 
person, it is not error to exclude evi- 
dence that plaintiff has not complied 
with a statute requiring partner- 
ships doing business under fictitious 
names to file certificates giving the 
names of their members, since defeat- 
ing plaintiff's claim on the ground 
of such noncompliance would not 
show that the money due belongs to 
the third person. Wilson v. Yegen, 
38 Mont. 504, 100 P 613. 

60. See cases infra this note. 

{a] A note signed by a firm and 
by one partner individually is im- 
properly excluded as evidence against 
another partner, in the absence of a 
plea or evidence that he was not a 
member of the firm. Tennessee Val- 
ley Bank y. Avery, 9 Ala. A. 3863, 63 
S 813. 

{b] Bank account.—In an action 
by a trustee of one partner, on a note 
given to the partner by his copart- 
ner, where, with respect to the con- 
sideration, checks and drafts are in- 
troduced in support of payee’s tes- 
timony that the maker had not re- 
paid him a certain amount due, the 
entire bank account of the payee is 
admissible as being the best evidence, 
as within the rule that where one 
party introduces a part of an account 
the other may introduce the remain- 
der, and as affecting the credibility 
of the payee. Gray v. Stolley, (Tex. 
Civ. A.) 230 SW 866. 

[ec] Authority of partner.—(1) 
Testimony by one partner that he had 
not authorized his copartner to sign 
any notes of the partnership is in- 
admissible as misleading the jury. 
Hxchange State Bank v. Jacobs, 97 
Kam. (98s 156" P47 1.-\ 2) \Invan) ac= 
tion against a partnership on notes 
signed in its name by one partner, 
testimony offered by defendants to 
show that by agreement between 
them the signatures of both partners 
are required to bind the firm on a 
written contract.is properly excluded 
in the absence of evidence to show 
that the indorsees of the notes, plain- 
tiff’s assignors, had knowledge of the 
agreement. Dean v. Vice, 234 Mass. 
13, 124 NE 6738. (3) In an action 
against a partnership of two on notes 
executed by one partner, the -testi- 
mony of the other that he directed 
his copartner not to borrow more 
money of plaintiff is properly exclud- 
ed, in the absence of a showing of 
notice to plaintiff of his dissent. 
Phipps _v. Little, 213 Mass. 414, 100 
NE 615. (4) The authorization of 
one partner by his copartner to sign 
the firm name as surety on a note 
may be proved by evidence of cir- 
cumstances, as well as by direct 
proof. Butler v. Stocking, 8 N. Y. 
408, Seld. 123. (5) On an issue as to 
whether a bank cashier knew of the 
lack of authority of a partner to in- 
dorse his conartner’s name on a firm 
note executed by the former, or knew 
of facts sufficient to put him upon 
inquiry, the cashier’s testimony as to 
the copartner’s custom of having 
others sign his name to checks and 
other papers is relevant and material. 
Gréenville Bank v. Lowry, 81 W. Va. 
578, 94 SE 985. (6) Where partners 
assumed payment of the debts of a 
corporation, evidence to support a 
plea denying the authority of one 
partner to execute a note for the 
corporation as evidence of a corpo- 
rate debt is properly excluded, in an 
action against the other partner on 
the note, the record disclosing that 
it was executed to evidence the firm’s 
indebtedness. Waggoner v. Herring- 
Showers Lumber Co., (Tex. Civ. A.) 
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or of its alleged debtor,®® the liability of a firm or 
partner on commercial paper,®® authority of a part- 
ner to contract for the firm,®! terms of a firm con- 


288 SW 260. (7) Where a partner 
authorized his copartner to negotiate 
a note payable to the firm, the fact 
that he recognized without question 
the binding effect of the indorsement 
of the name of the firm, made with- 
out qualification, may be considered 
in ascertaining whether the parties 
intended that the copartner should 
have authority to make a general, or 
only a qualified, indorsement. Barn- 
ett v. Perrine, (Tex. Civ. A.) 245 SW 
1037. 

[d] Paper executed by one part- 
ner.—(1) Where a partner conducts 
individually the same business as 
his firm, and acts for both businesses 
in his own name as “agent,’’ the firm, 
in an action against it on checks 
drawn in his name as agent, may in- 
troduce evidence to show that it is 
not indebted to the bank and that 
the checks are the partner’s individ- 
ual checks, the money being obtained 
for himself. Mechanics’, ete. Bank 
vy. Dakin, 24 Wend. (N. Y.) 411. (2) 
In an action against partners on a 
note executed in the firm name by 
one partner, testimony by the other 
that the partnership could not be 
completed, three months after it was 
in fact completed, is incompetent and 
prejudicial. Exchange State Bank v. 
Jacobs, 97 eo Kan 198." 156 eva Ti ep 
In an action against defendants as 
individuals and as partners, a duebill 
signed by the managing partner, and 
showing the amount due plaintiff, is 
relevant as to all parties. MHerren v. 
Shelnutt, 21 Ala. A. 589, 110 S 697 
[certiorari den 215 Ala. 355, 110 S$ 
699]. (4) Where one partner, with 
the apparent purpose of raising part- 
nership funds, executes a note, which 
his copartner discounts at a bank, 
the proceeds being credited to the 
firm and checked out by it, and the 
maker claims that he received none 
of the proceeds of the note, the tes- 
timony of the bank cashier and of the 
copartner, to the effect that the note 
was executed by the maker to pay his 
share of firm expenses, is relevant 
and competent, and it is error to ex- 
clude it. Crutchfield v. Rowe, 184 N. 
C.2 210, 114 SE 301. 

[fe] Withdrawals by partner exe- 
cuting note.—In an action on a note 
executed in the partnership name by 
one partner, testimony as to with- 
drawals by such partner from part- 
nership funds is inadmissible, mis- 
appropriation of partnership funds 
and overdrawing of his personal ac- 
count by him not indicating that 
partnership did not receive the ben- 
efit of the money obtained on the 


note, and not concerning payee. 
eeeobee v. Lamb, (Cal. A.) 267 P 


{f] In an action to charge a part- 
ner individually evidence that he was 
in the habit of executing notes for 
the firm is not pertinent. Tallmadge 
v. Penoyer, 35 Barb. (N. Y.) 120. 

61. See cases infra this note. 

[a]. Evidence held admissible.— 
(1) In an action against a partner- 
ship on a contract to purchase cer- 
tain stock, signed by one partner in 
the firm name, testimony of another 
partner that the members of the firm 
had agreed among themselves that 
they did not want any of the stock 
is admissible as showing that the 
firm name was not authorized on the 
contract, and that the firm would not 
be bound by its signature to a con- 
tract made by one member, not au- 
thorized to sign its name to a mat- 
ter not legitimately connected with 
the partnership. Chicago Bldg., ete., 
Co. v. Butler, 139 Ga. 816. 78 SB 244. 
(2) It is error to exclude from the 
jury testimony showing that one 
member of plaintiff partnership con- 
tracted with defendants for his board, 
and that of the firm’s employees, to 
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tract,®? ownership®? and scope®? of the partnership 
business, name of firm,®® fraud of partners,°®® and as 


to other matters in issue.°* 


[§ 540] c. Weight and Sufficiency.°® 
al rules relating to the weight and sufficiency of 


be paid out of merchandise pur- 
chased by defendants from plaintiff 
firm, since, while one partner cannot 
contract to pay his individual debts 
out of partnership property, the facts 
of the case might have authorized the 
jury to imply authority, particular- 
ly as to the board of the emp toy ces 
Parks v. Shannon, 10 Ky. Op. 

Authority of partner as te, saat 
mercial paper see supra § 340. 

62. See case infra this note. 

[a] Conversation with former 
member of firm.—In an action by a 
firm for services in preparing plans 
for a building, the testimony of de- 
fendant regarding an interview with 
one who had been, but was no longer, 
a member of plaintiff firm, and was 
not a party to the suit, is properly 
stricken out, so far as it relates to 
the terms of the contract later en- 
tered into between plaintiff and de- 
fendant: O’Dell v. Straith, 208 Mich. 
497, 175 NW 441. 

63. See case infra this note. 

[a] Bill of sale of partner’s inter- 
est.—Where a partnership business 
was carried on in the name of de- 
fendant and another, a bill of sale of 
the partnership interest of defend- 
ant’s copartner, given to defendant, 
and the fact of its filing, are admis- 
sible in an action against defendant 
for goods sold to the business. Lake 
Grocery Co. v. Chiostri, 34 N. D. 386, 
158 NW 998. 

64. See cases infra this note. 

[a] Evidence of the common, usu- 
al dealings of persons engaged in the 
same business in the same locality 
is competent to show the scope of 
business of a partnership. Shackle- 
ford v. Williams, 182 Ala. 87, 62 S$ 
54; Smith v. Collins, 115 Mass. 388. 

{b] Evidence as to an inventory 
of the partnership stock, made by the 
witness, is admissible as part of 
plaintiff's case in an action for goods 
sold to the partnership, as tending to 
show that the goods in question in 
the suit were such as were used in 
the partnership business, and that, 
therefore, the purchases by one part- 
ner were within the scope of the 


partnership business. Hackfeld v. 
Yamamoto, 22 Hawaii 455. 
[ec] Evidence held admissible.— 


(1) In order to show that purchases 
made by a partner for the firm are 
within the scope of the partnershin 
business, testimony that such arti- 
eles are ordinarily and usually pur- 
chased by persons engaged in such 
business for use in connection there- 
with is admissible. Boise Payette 
Lumber Co. v. Sarret, 38 Ida. 278, 221 
TEBE CD IN defendant, sued for 
goods ordered by his partner in the 
firm name, should be allowed to prove 
that the firm was not engaged in the 
sale of such goods, that it was not 
within the terms of the partnership, 
and any other facts tending to prove 
that he knew nothing of the orders 
sent; and the orders are relevant as 
tending to show the conduct of a 
business in the partnership name, 
from which the jury might conclude 
that defendant ought to have known 
that the ordering of such goods 
while not appropriate to the firm 
business, became part of the busi- 
ness. Cummings v. 5. Funkenstein 
Co., 17 Ala. A. 7, 81 S 343. 

65. See case infra this note. 

[a] Drawing of checks as evidence 
of name.—Where, in an action by a 
firm, defendant avers that the name 
of the firm is not the name alleged, 
evidence that the firm, in the trans- 
action of its business, drew checks 
in the name adopted in the action 
is admissible as corroborative of the 
fact that the partners by mutual con- 
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evidence in civil actions®® apply in actions by or. 
against firms or partners,’® as for example, in de- 


termining the weight and sufficiency of evidence as 


The gener- 


sent have changed the name of the 
firm from that given in the articles 
of copartnership, and have used the 
new name in the firm business. Do- 
rough y. Harrington, 148 Ala. 305, 42 
S 557. 

66. See cases infra this note. 

[a] Evidence held admissible.—In 
an action by attachment upon an ac- 
count for goods sold to a partnership, 
testimony tending to show that one 
partner offered to pay plaintiff a part 
of the undisputed amount of the debt, 
as full payment, is admissible on 
the question of a fraudulent intent on 
the part of such partner, the offer 
not being an offer to compromise. 
Milburn-Davis Grocer Co. v. Stone, 
(Mo, A.) 282 SW 743. 

[b] Evidence held inadmissible.— 
In an action against a partnership 
for false representations made by 
one partner without the participa- 
tion of the others, but in the trans- 
action of the partnership business, 
the only fraudulent intent relied on 
being that of stfch partner, a refusal 
to permit the other partners to tes- 
tify that they had no intention to 
defraud, or as to the purpose for 
which plaintiff’s. property was thus 
fraudulently obtained, is not error. 
Bradner v. Strang, 89 N.Y. 299 [aff 
23 Hun 445, and aff 114 U. S. 555, 29 
L. ed. 248]. 

67. See cases infra this note. 

{a] Evidence held admissible.— 
(1) In an action by a partnership for 
conversion of an automobile, a re- 
ceipt for part of the purchase price 
of the automobile and other proper- 
ty, accepted’ from plaintiff partner- 
ship by a member of another part- 
nership originally owning the auto- 
mobile, in the presence of his copart- 
ner, from which latter copartnership 
defendant claims to derive title, is 
admissible. Ward v. Carey, 200 Mich. 
217, 166 NW 952. (2) In an action 
against a partnership for goods sold, 
the testimony of plaintiff's manager 
that credit was extended at all times 
only to the partnership is admissible 
to show the intention of the parties 
regarding the extension of credit, de- 
fendant claiming that the credit was 
extended to a new corporation. 
Sneider v. Big Horn Milling Co., 
Wyo. 40, 200 P1011. (3) Ina suit on 
a note given by a partnership, one 
member of which was also a member 
of a partnership with plaintiff, per- 
mitting plaintiff, in order to rebut a 
claim of no consideration for the 
note in suit, to testify as to her in- 
terest in other notes of defendant 
partnership, the proceeds of which 
were applied in part to its indebted- 
ness, is not erroneous as permitting 
an accounting to be taken between 
plaintiff and the common member of 


the two partnerships. ‘Wells. v. 
Wells, (Mo. A.) 288 SW 950. 
68. As to existence of partnership 


see supra §§ 136-139. 


69. See generally Pvidence §&§ 
1730-1806. 

70. See cases infra notes 71-83. 

71. See cases infra this note. 

[a] Evidence held sufficient to 


show that a firm received credit on 
the books of plaintiff bank for the 
amount of a firm note deposited with 
the bank. Citizens? —Drust Co. Vv. 
Tindle, (Mo. A.) 194 SW 1066. See 
Orthwein Matchette Co. v. Barrell, 
190) D1). VAL was 

[b] Evidence held insufficient.— 
De Eckert v. Marhoefer, 192 Ill. A. 
154. 

[ce] Sale and delivery of goods.— 
(1) Evidence held to warrant a find- 
ing that delivery of goods sold was 
made to defendants as partners and 
not to a corporation. Sneider v. Big 


f For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


i 


to the existence of an indebtedness on the part of 
the partnership’! or of one partner,’? knowledge of 


Horn Milling Co., 28 Wyo. 40, 200 P 
JOU; (2) Evidence held to sustain 
a finding that delivery of goods was 
made not to a partnership, but to a 
succeeding corporation. Child, Day & 
Churchill, Inc. v. Linfield, 112 Wash. 
638, 192 Pp 9225 (3) Evidence held 
insufficient’ to show the sale and de- 
livery of goods to defendants as part- 
ners. Mitchell v. Jensen, 29 Utah 
346, 81 P 165. (4) Evidence held in- 
sufficient to show delivery and re- 
ceipt of goods by a _ partnership. 
Owensboro Wagon Co. y. San Antonio 
Tie, ete., Co., (TexsCiv. A.) 199 SW 
701. (5) Evidence held insufficient 
to show that a partner or authorized 
agent contracted for goods alleged 
to have been sold to a firm. Herring- 
ton v. Shumate Razor Co., 6 Ga. A. 
861, 65 SE 1064. 

{d] Loan to partnership.—(1) In 
an action against a partnership for 
money loaned to it, where the trans- 
action is apparently within the scope 
of the partnership business, it is 
enough for plaintiff to show that in 
making the loans one of the part- 
ners participated and acted in the 
partnership name. Crim v. Stark- 
weather, 136 N. Y. 635, 32 NE 701. 
(2) Evidence held not to show knowl- 
edge by, or notice to, a bank making 
a loan to a trading partnership on 
its note, that one partner intended 
to misappropriate the proceeds to his 
own use. St. Paul First Nat. Bank 
v. Webster, 130 Minn. 277, 153 NW 


736. 

[e] Assumption of partner’s 
debts.—(1) Evidences held sufficient 
to show that a partnership made a 
promise to pay for goods sold and 
delivered to one partner while he was 
doing business alone before the crea- 
tion of the partnership. Lundi v. 
IDOnr£ri, Al98 NYS! 505s G2) | Biya 
dence held to support a finding that 
a partnership assumed the debts of 
the individual partners owing at the 
time of its formation for goods con- 
tributed by them to the firm. Han- 
nigan v. Allen, 127 N. Y. 639 mem, 3 
Silv. A. 442, 27 NB 402 [rev 55 N. 
Y. Super. 570, 3 NYS 945]. 

[it eirm indebtedness to partner. 
— (1) Bvidence held to sustain a find- 
ing that the firm was indebted to 
one partner in a sum named. Speith 
v. -Larrimore, (Ky.) 116 SW 724. (2) 
Evidence held not to establish a loan 
from a partner to the firm. Holden 
Vv. Thurber Cho ie) V2 tANT20: 

72. [a] Evidence held sufficient: 
(1) To show liability of an individual 
defendant aS a member of a part- 


nership on a debt of the firm. Wasem 
v. Gray, 43 Colo. 140, 95 PRP 557; 
Lamar-Rankin Drug Co. v. Copeland, 
Ue Gar AS 7567; 6 OSMea7i0 3 anG2) meno 


show, in an action against a partner 
for money alleged to have been bor- 
rowed by the firm, the repayment of 
the money borrowed for firm pur- 
poses. Dyer Bank v. Patton, (Ark.) 
254 SW 539. (3) See Sterling Whole- 
ea Grocery Co. v. Risetter, 204 Ill., 


[b] Evidence held insufficient: (1) 
To warrant a finding that one of two 
partners sued for sérvices personally 
obligated himself to pay for the 
work. McMagh v. Ruhe, 192 sApp. 
Div. 44, 182 NYS 138. (2) To show, 
in an action to charge defendant for 
his absconded partner’s fraud in in- 
ducing plaintiff to make a real es- 
tate loan, an agreement that no loans 
were to be made until rules and con- 
ditions, alleged by defendant, as to 
the approval of the title of the real 
estate, were complied with. Mon- 
mouth College v. Dockery, 241 Mo. 
522, 145 SW 785 

[el of 


Assumption copartner’s 
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the existence of a partnership,** scope of the part- | 
nership business,’* whether a transaction or obliga- 


debts.— Evidence held to show the as- 
sumption, on the formation of a part- 
nership, of the debts of one partner 
by his copartner, as part of the agree- 
ment and consideration in forming 


the partnership. Stover v. Stevens, 
212 aly An 261 welsh > By 3382. 
73. [a] Evidence held sufficient: 


(1) To authorize the inference of 


knowledge of the existing of a part-. 


nership on the part of one sued on a 
debt owing to it, who claims payment 
by crediting the amount on the in- 
debtedness of one partner, with whom 
he claims to have dealt without 
knowledge of the existence of the 
partnership. Nellis v. Green, 36 Ga. 
A. 684, 137 SH. 848. (2) To show 
that the officers of a bank loaning 
money on a chattel mortgage of the 
borrower’s undivided interest in prop- 
erty knew of the existence of a part- 
nership between the borrower and 
another, and that the mortgaged prop- 
erty was the property of the partner- 
ship. Malvern Nat. Bank v. Halli- 
day, 195 Iowa 734, 192 NW 843. 

[b] Evidence held insufficient: (1) 
To show, ina suit to foreclose a mort- 
gage on chattels as partnership prop- 
erty, executed by one partner, that 
a purchaser of the mortgaged chattels 
had any knowledge of the partner- 
ship. Pine v. French, 83 Cal. A. 
276, 256 P 582. (2) To prove that a 
mortgagee of a purported undivided 
interest in land had actual knowl- 
edge, or was charged with notice, 
of the existence of a partnership be- 
tween the mortgagor and another, or 
that such partnership owned the land. 
Norwood v. Parker, (lowa) 217 NW 
622. 

74, [a] Evidence held sufficient: 
(1) To show that the conduct of a 
certain company was a part of the 
business of a farming partnership, 
end that the signing of a note by 
one partner in the name of the firm 
for the benefit of the company was 
within the scope of the partnership 
business. .Continental Nat. Bank v. 
Felsing, 198 Iowa 801, 200 NW _ 305. 
(2) To warrant a finding that a note 
given for the purchase of automobiles 
by a firm engaged in the business of 
buying and selling automobiles was 
not signed by the firm as surety only, 
but that the transaction was within 
the apparent scope of the partnership 
business. .Trulock v. Lingo, (Iowa) 
195 NW 956. (3) To show that the 
giving of a receipt for money in the 
firm name by one partner was within 
the scope of the law business of the 
firm. Miller v. Hines, 15 Ga. 197. 
(4) To show that it was within the 
ordinary and usual course of the con- 
duct of the business of defendant 
partnership to borrow money and ex- 
ecute promissory notes. Jacobson v. 
ata iCal wAG) p2puie dens, SCD) MO 
show that the borrowing of money is 
usual in the carrying on of a hotel 
business. Western Commercial Co., 
Ltd. v. Murr, (Alta.) 29 WestLR 945. 
(6) To show that an agency for the 
issue and sale of money orders to be 
used instead of bank checks for re- 


* mitting money is within the scope of 


a partnership insurance business. 
Dominion Express Co. v. Maughan, 20 
Ont) 1, 381077 15a Ont wR. 237. 

[b] Evidence held insufficient: (1) 
To show in an action by the holder 
of a note against a nontrading part- 
nership, one of the members of which 
indorsed the firm name without the 
consent of the other, that it was cus- 
tomary or within the scope of the 
partnership business for one partner 
to indorse the firm name on such 
notes. Presbrey v. Thomas, 1 App. 
(D. C.) 171. (2) To show that the sale 
of certain seed was within the scope 
of the business of a partnership: en- 
gaged in the lumber business,  <An- 
derson v. Guymon, 51 Okl. 233, 151 
P 863. (3) To show that the buying 
and handling of a particular brand of 

oe 
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goods were outside the scope of the 
general management and business of 
&, acue. store, United Drus Co. iv. 
Gramling-Belcher Drug Co., 216 Ala. 
Uo de Sale 

75. See cases infra this note. 

[a] Loans.—(1) Evidence held to 
show that a loan was made to an in- 


dividual partner, and not to the part-- 


nership nor for its use. Garner v. 
Hallum, 169 Ark. 295, 273 SW 1025. 
(2) Evidence held to show that a 


loan was originally an individual, 
and not a partnership, transaction. 
Smith v. Sheridan, 175 Mich. 391, 141 
NW 684. (3) Evidence that money 
obtained on the joint note of two of 
the three members of a partnership 
was placed to the credit of the firm 
under their direction does not show 
that the loan was made to the part- 
nership. In re Evans, 238 Fed. 543, 
151 CCA 479 [aff 2385 BFed:. 635, 151 
CCA 479]. 

{b] Mortgage transactions.—(1) 
Evidence held, in a suit to foreclose 
mortgages on lands, to show that the 
partnership composed of the members 
of a syndicate, and not one member 
of the syndicate, was the equitable 
owner of the lands. Walter v. Kress- 
man, 25 Wyo. 292,169 P 3. (2) Evi- 
dence held to show, in an action to set 
aside a chattel mortgage on firm 
property, that the mortgage was not 
given to secure an indebtedness of 
the firm, but was given by one part- 
ner to secure his individual indebted- 
ness, with the knowledge of the 
mortgagee. Gold Fork Lumber Co. 
v. Sweany, etc., Co., 35. Ida. 226, 205 
P 554. (3) Evidence held to show 
that a chattel mortgage, given by a 
partner in his own name, was for the 
benefit of the partnership. Goicochea 
v. Guerricagoitia, 98 Or. 270, 193 P 
925. (4) Evidence held to sustain a 
finding that property mortgaged by 
a defendant was that of a partnership 
composed of himself and others, and 
not his own. Lellman vy. Mills, 15 
Wyo. 149, 87 P 985. (5) Evidence 
held insufficient to show that a deed 
of trust covering a plantation, given 
by the individual owner thereof, who 
also owns another plantation, estab- 
lishes an indebtedness against the 
plantation covered, which is operated 
by the mortgagor and another as 
partners. Meriweather-Graham-Oli- 
ver Co. v. Bank, of Commerce, 3 F. 
(2d) 513 [aff 290 Fed. 439]. 

[c] Notes.—(1) Evidence held to 
show that the debt evidenced by a 
note was a-partnership, and not an 
individual, debt. Erbacher v. Arkan- 
sas County Bank, (Ark.) 266 SW 936; 
Jacks v. Greenhaw, 105 Ark. 615, 152 
SW 160; Pierce v. Jackson, 21 Cal. 
636; Bissell v. King, (Cal. A.) 267 P 
356; National Shawmut Bank v. Mc- 
Glinn, 254 Mass. 308, 150 NE 151; 
Paul v. Stevens, 57 Hun 171, 10 NYS 
442 [aff 126 N. Y. 630 mem, 27 NE 410 
mem]. (2) Evidence held to show 
that notes signed by the individual 
members of the firm represented a 
partnership, and not an individual, 
obligation. Mayer v. Van Rheeden, 
295 Fed. 689; In re Stoddard Bros. 
Lumber Co., 169 Fed. 190 [aff 177 Fed. 
Cll, SHO LICCA. 2374! (3) Evidence 
held to show that notes of a part- 
nership were given in the course 
of its business and for a considera- 
tion moving to it. Richardson v. 
Erckens, 53 App. Div. 127, 65 NYS 
872 [aff 169 N. Y. 588 mem, 62 NE 
1100 mem]. (4) Evidence held to 
support a finding’ that a transaction 
involving a guaranty of a note in 
the firm name was a partnership af- 


fair. Rodabaugh v. Kauffman, 53 
Cal. A. 676, 200 P 747. (5) Evidence 
held to show that notes signed by 


two of three partners represented a 
partnership obligation and not that 
of the individual signers. National 
Exch. Bank v. Wilgus, 


25 SW 2, 15 KyL 763. (6) Evidence 


95 Ky. 309,: 
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tion is that of a firm or of an individual, or of an 
individual member or members of the firm,‘® author- 


held to show that a note was an in- 
dividual, and not a firm, obligation. 
In re Evans, 235 Fed. 635 [aff 238 
Fed. 543, 151 CCA 479]; Dyer Bank 
v. Patton, (Ark.) 254 SW 539; McCoy 
v. Cleveland First Nat. Bank, 123 
Okl. 170, 252 P 404; Suge v.. John- 
son, (Tex. Civ. A.) 284 SW 705;-.Lub- 
bock Grain, etc, Co. v. Ferguson, 
(Tex. Civ. “AY) 2277 SW2539s — (7) iBiwa= 
dence held to show that a note ex- 
ecuted in the firm name evidenced 
an individual, and not a partnership, 
debt. Hartman Bank v. Eustice, 
(Ark.) 215 SW 664; Schee v. Hend- 
rickson, 162 Iowa 219, 144 NW 29; 
Kahn v. Overstolz, 82 Mo. A. 235. 
(8) Evidence held to show that a 
lender of money on a note executed 
by one partner in the firm name 
knew that the partner was seeking 
the money for his individual account 
and not for that of the firm. Kahn 
v. Overstolz, supra. (9) Evidence 
that the proceeds of a note signed by 
two of three partners passed. into 
the account of the partnership is in- 
sufficient to show that the note is 
a partnership obligation. In re 
Evans, 235 Fed. 635 [aff 238 Fed. 543, 
151. CCA. 479]. (10) ,Clear and con- 
yvineing evidence is required to over- 
come the prima facie case of indi- 
vidual liability and to show a part- 
nership liability, where notes are 
signed by the individual members of 
the firm and not in the firm name. 
In re Stoddard Bros. Lumber Co., 169 
ee 190 [aff 177 Fed. 611, 101 CCA 
37]. 

[d] Evidence held to show firm, 
and not individual, transaction or ob- 


ligation. Head v. Winship, (Ark.) 
297 SW 841 (goods purchased); San- 
born v. Cunningham, 4 Cal. Unrep. 


Cas. 95, 33 P 894 (goods. sold and 
delivered); Kern County Brick, etc., 
Co. -v2 English, 10 Calb A 637,702 
P 960 (goods purchased); H. Hack- 
feldt & Cos! Ltd v: Yamamoto, 22 
Hawaii 455 (goods purchased); 
Schroder v. Pinch, 126 Mich. 185, 85 
NW 454 (goods delivered on account 
of indebtedness); Brayton v. Sher- 
man, 45 App. Div. 58, 60 NYS 1118 
[aff 166 N. Y. 610, 59 NE 1119] (own- 
ership of property. transferred); 
White, etc., Lumber Co. v. Weichers, 
50 N. D. 394, 196 NW 98 (goods 
purchased); Balliet v. Fink, 28 Pa. 
266 (contract for coaling); Blake v. 
Atlantic Nat. Bank, 33 R. I. 464, 82 
A 225, 39 LRANS 874" (underwriting 
agreement); Pritchett v. Plater, 144 
Tenn. 406, 232 SW 961 (sale of stock); 
Finley Method Co. v. Kelly, (Tex. 
Civ. A.) 235 SW- 250 (contract for 
work and _ labor); Pennington  v. 
Fleming, (Tex. Civ. A:) 212 SW 303 
(goods sold and delivered); Crable 
v. O’Connor, 21 Wyo. 460, 133 P 376 
(contract for renting of a horse). 
Evans: v. Curtis, 2) Ci & PB. 1296. 12 
ECL 581, 172 Reprint 133° (lease). 
[e]| Evidence held to show indi- 
vidual, and not firm, transaction or 
obligation.—National Fruit Products 
Co. v. Garrett, 121 Ark. 570, 181 SW 
926 (goods. purchased); Taylor v. 
Swift, 37-.Ga.: A. 108, 139 Sk 121 
(goods purchased); Santelli v. Lev, 
324 Ill. 454, 155 NE 278 [rev 236 
Ill. A. 303]. (lease); Youtsey. v. 
Lemley, 169 Iowa 401, 151 
491 (commissions on automobile 
sales); Lake End Lumber Co, v. 
Walker, 155 La. 783, 99 S 598 (pur- 
chase of timber rights); Tippett v. 
Myers, 127 Md. 527, 96 A 678. (loan 
transaction through partnership of 
attorneys); Bryant v. Phillips, 189 
Mo. A. 278, 176 SW 294 (contract for 
boating cattle); Consolidated Safety 
Pin Co. v. Humbert, 128 NYS 710 
(goods sold and delivered); Konheim 
v. Meryash, 115,NYS 96 (employment 
of accountants); Reed Coal Co. v. 
Fain, 171.N. C. 646, 89 SE 29 (goods 
ordered); Seale v. Garvey, (Tex. Civ. 
A.) 247 SW_ 672 (goods purchased); 
Prows v. Hawley, (Utah) 271 P 31 
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(goods sold and delivered); Roberts 
v. Nevel,, 149 Va. 646, 140 SH 557 


(abor claims arising out of lumber 
manufacture); Robey v. Howard, 2 
Stark, 555,38. ECL 528,171) Reprint 


734 (money intrusted for invest- 
ment); Western Motors, Ltd. v. Gil- 
foy, (Alta.) 25 DomLR 378, 9 West 


Wkly 770 (rental of automobile and 
contracting for supplies). 

{f] 
of goods to one partner is not con- 
clusive that they were sold to him 
individually and on his own individ- 
ual account. Jewell-Loudermilk Co. 
v. Palmour Hardware Co., 29 Ga.-A. 
772, 116 SE 557. 

{g] The use of partnership funds 
by one partner (1) in an investment 
does not show that the investment 
is a partnership transaction, where 
a practice is shown of drawing firm 
checks for the undertakings of the 
original partners, and charging their 
Stumpf v. Lit- 


tell, 88 N. J. Eq. 482, 103 A 376 [aff 
89 N. J. Eq. 213 mem, 103 A 1054 
mem]. (2). Where land held in the 


name of one partner was apparently 
paid for out of partnership funds, 
but the other partner openly ac- 
quiesced in the former’s claim to the 
Jand, the recollections of witnesses 
as to the former’s statements or ad- 
missions as to the land having been 
purchased and held for the partner- 
ship ought not to be allowed to pre- 


vail. Harris v:.Coombs, tT Ky. Op: 
15. 

76. See cases infra this note. 

[a] Notice of restriction on part- 


ner’s authority.—(1) Evidence held 
‘to show that a person lending mon- 
ey to a partnership did not have 
constructive notice of a _ partner’s 
lack of authority to borrow money 
for the firm or to execute promissory 
notes therefor. Bissell v. King, (Cal. 
A.) 267 P..356. (2) Evidence held 
to show that a seller of goods had 
notice that a partner’s authority to 
buy goods for the firm was restricted 
to buying for cash, and not on cred- 
it. Sladen v. Lance, 151 N. C. 492, 
66 SE 449. ‘ 

[b] Reservation of control by one 
partner.—Evidence held to show that 
a reservation by one partner of con- 
trol of the firm business, contained 
in the partnership articles, was not 
earried out in practice, so that third 
parties were warranted in acting on 
the belief that his copartner had 
authority to sell firm property. 


Wilke v. Simon, 46 S. D. 422, 193 NW’ 
666. 


[c] Guaranty or suretyship.—(1) 
Evidence held to show authority of 
a partner to bind the firm by signing 
its name as guarantor on notes. 
Mayr v. Goldschmidt, 63 Cal. A. 381, 
.218 P 621; Rodabaugh v. Kauffman, 
53 Cal. A. 676, 200 P 747. (2) Evi- 
dence held to support a finding that 
one partner authorized a contract of 
guaranty made by his copartner in 
the firm name. Nicolai-Neppach Co. 
v. Abrams, 116 Or. 424, 240 P 870; 
Carson v. J. L. Mott Iron Works, 117 
Va. 21, 84 SE 12. (3) Evidence held 
to show that one partner authorized 
his copartner to sign the firm name 
on notes as surety for a third per- 


son. Butler vy. Stocking, 8 N. Y. 408, 
Seld. 123. 
[d] Evidence held to show author- 


ity of partner.—(1) To make notes, 
for, and in the name of, the firm. 
Newall v.. Smith, 23 Ga. 170. (2) To 
sign partnership notes, it being shown 
that there was no agreement that 
such notes be signed by each of 
the partners.©., Reid v. Linder, 77 
Mont, 406, 251°“P 157. (3) To ren’ew 
a lease. McNeal v. Farmers’ Market 
Co., 43 Pa. Super. 420. (4) Evidence 
held to show authority of a member 
of a farming partnership to bind the 
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firm on a note signed by him in the 
firm name. Hymes v. Weld, 91 Ga. 
742, 17 SE 1001. (5) Evidence held 
to show that one partner, in signing 
mortgages, acted with the authority 
of all. Perry v. Leach, (lowa) 207 
NW 126. (6) Evidence that the part- 
nership was engaged in the business 
of buying up claims against a third 
person warrants the conclusion that 
each partner had authority to bind 
the firm by such a purchase. Israel 
v. Finkelstein, 74 N. H. 604, 69 A 
576. 

[e] Evidence held not to show au- 
thority of partner: (1) To bind the 
firm on notes executed by him in its 
name, Masterson v. Mansfield, 25 
Tex.) Civ. A’ 262;' 61 SiW , 505: * 2) 
To execute a note in the name of the 
firm, given in renewal of his in- 
dividual note and evidencing his in- 
dividual debt. Howell v. Wilcox, etc., 
Sewing Mach. Co., 12 Nebr. 177, 10 
NW 700. (3) To indorse on a note 
the name of a commercial partner- 
ship of which he was a member, for 
a purpose foreign to its business. 
Owensboro Wagon Co. vy. Frankel, 163 
La. 204, 111 S 678. (4) To indorse 
on a note the name of the nontrading 
partnership of which he was a mem- 
ber. Baldwin’s Bank v. Butler, 14 
NYS -88h iLapp dism/’ 133 N:;) Yieb64 
mem, 30 NE 646 mem, 4 Silv. A. 160]. 
(5) To modify a contract made for 
his copartner’s individual benefit. 
Youtsey v. Lemley, 169 Iowa 401, 
151 NW 491. (6) To bind the part- 
nership for services rendered on be- 
half of a corporation in which the 
partner was interested, but not the 
firm. McMagh yv. Fensterer, 179 NYS 
Th: (7) To go into debt for goods 
purchased for the firm. Sladen v. 
Lance, 151 N, C. 492, '66 SE 449. (8) 
To sell, as the act of the firm, goods 
that are outside of the scope of its 
business. Anderson v. Guymon, 51 
Okl. 233, 151 B’ 863: (9) To make'a 
contract of sale of the good will of 
the firm, with an agreement not to 
enter into a similar business. Griff- 
ing v. Dunn, 23 S. D. 141, 120 NW 
890, 20 AnnCas 579. (10) To apply 
the funds of the partnership in pay- 
ment of the debts of a corporation 
of which the partner was president. 
Munday Trading Co. v. J. M. Radford 
vege eel Co., (Tex. Civ. A.) 178 SW 


77. See cases infra this note. 

[a] Evidence held to show con- 
sent.—(1) Of each partner to the 
payment by the bank of checks drawn 
in the firm name by the other part- 
ner, whether or not the firm was in- 
debted to the payees of the checks. 
Wilson v. Simmons, 270 Fed. 84. (2) 
Of one partner to the signing of a} 
receipt for money in the firm name} 
by his copartner. Miller v. Hines, 
15 Ga. 197. (3) Of one member of a 
nontrading partnership to the borrow- 


ing of money by his copartner for 
use in the partnership business. Lee 
Vee Dillis, 120) Ori i259 253 873) (4) 


Of two partners to the execution by 
their copartner of an assignment of 
the firm assets for the benefit of its 
creditors. Hooper v. Baillie, 118 N. 
Y. 413, 23 NE 569. (5) The assent 
of a partner to the execution and re- 
newal of a note originally indorsed 
by a partner in the firm name for the 
benefit of a third person may be in- 
ferred from her silence on being in- 
formed of the note and that the part- 
nership would have to renew it. 
Lewis v. Isbell Nat. Bank, 198 Ala. 
484, 73 S 655. 

[b] Evidence held not to show 
consent.—(1) Of partners to the 
execution of a note in the firm name 
by a copartner, given for the latter’s 
individual debt. Tyree v. Lyon, 67 
Ala. 1; Howell v. Wilcox, ete., Sew- 
ing Mach. :Co., 12 Nebr. 177, 10 NW 
700. (2) Of one partner to the in- 


(ley, supra. 


in the firm name of a 
note given for his individual debt. 
Elliott v. Dudley, 19 Barb. (N. Y.) 
326. (3) Proof that one member of 
a banking partnership permitted the 
other to manage and become indebt- 
ed to the bank does not establish the 
consent of the former partner to the 
application by the latter of property 
of the bank to the payment of his 
individual debt. Ryan v. Cavanaugh, 
238 Fed. 604. (4) Evidence held to 
show that the indorsement by one 
partner of the name of the partner- 
ship on a note was an accommodation 
indorsement without the consent of 
his copartners. Megunticook Nat. 
Bank v. Knowlton, 125 Me. 480, 135 
A 95; Wilson v. Williams, 14 Wend. 
GN® Ye) 14657285 AMD) 5118; 

[c] Estoppel py  silence.—Evi- 
dence held to sustain a finding that 
partners, by sileritte and failure to 
repudiate the execution of a note by 
a copartner for the accommodation 
of a third party, so misled the payee 
as to be estopped to deny liability on 
the note. Chenault v. Honaker, (Tex. 
Civ. A.) 261 SW. 825. 

78. See cases infra this note. 

[a] Guaranty and accommodation. 
—(1) Evidence held to show that the 
indorsement by one partner of the 
name of the partnership on a note 
was an accommodation indorsement 
without the ratification of his co- 
partners. Megunticook Nat. Bank 
v. Knowlton, 125 Me. 480, 135 A 95. 
(2) Evidence held to support a find- 
ing that a partner knowingly ratified 
a guaranty signed in the firm name 
by his copartner. Nicolai-Neppach 
Co. v. Abrams, 116 Or. 424, 240 P 870. 
(3) Evidence held to support a find- 
ing that the execution of a partner- 
ship note by the managing partner 
for the accommodation of an em- 
ployee was ratified by the other part- 
ners by their acts. Chenault v. Hon- 
aker, (Tex. Civ. A.) 261 SW 825. 

[b] Evidence held to show rati- 
fication.— (1) By one partner of an 
agreement entered into by his co- 
partner outside the scope of the part- 
nership business. Guthiel v. Gilmer, 
27 Utah 496, 76 P 628. (2) Evidence 
held to show approval by one part- 
ner of an item in an account of goods 
ordered by his copartner, as to which 
item no authority was proved or in- 
ferable. Carswell v. Kay, 214 Ala. 
CLOPFLO SSN SIS 2 ey 

{[c] Evidence held not to show rat- 
ification.—(1) By one partner of his 
copartner’s attempted modification of 
a contract made for the former’s in- 
dividual benefit. Youtsey v. Lemley, 
169 Iowa 401, 151 NW 491. (2) By one 
partner of the appropriation of firm 
funds by his copartner for the pay- 
ment of the latter’s individual debts. 
Wile v. Denison Clothing Co., 158 
Iowa 109, 138 NW 1098. (3) By one 
partner of a chattel mortgage on firm 
property executed by his copartner 
as security for a loan for the latter’s 
private use. Farmers’ Sav. Bank y. 
Taylor, (Mo. A.) 281 SW 139. (4) By 
one ‘partner of a sealed bond, exe- 
cuted by his copartner, for farm sup- 
plies and advances, 
agricultural lien. Aycock Supply Co. 
v. Windley, 176 N. C. 18, 96 SE 664. 
(5) By one partner of a sale of the 
good will of the firm by his copart- 
ner, with a contract not to engage in 
a similar business. y Grifing v. Dunn, 
CoCo 4s 2 OMNI 890, 20 AnnCas 
579. (6) Part payment on a sealed 
bond is no evidence of ratification 
by the partner paying of the unau- 
thorized act of his copartner of seal- 
ing the instrument on executing it, 
where it does not appear that the 
paying partner knew of the seal be- 
fore the payment, and where the 
payment was one he was compelled 
to make. Aycock Supply Co. v. Wind- 
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fraud as to firm ereditors’® or as to one partner,®°® 
acquisition of the entire partnership interest by one 
partner,®? dissolution of partnership,*? and as to 


other matters in issue.’? 


[§ 541] 19. Trial—a. In General. 
erning trials in civil actions generally®* apply in 
actions by or against partnerships or partners.®® 

[§ 542] b. Questions for Court or Jury—(1) 
Questions of Law and Fact in General. 
rules applying to the trial of civil actions general- 
ly,8® questions of law, whether presented by the 
pleadings or by undisputed evidence that warrants 


79. See cases infra this note. 

[a] Evidence held to show fraud. 
—(1) Evidence held to show a fraud- 
ulent conveyance by partners of part- 
nership property to pay individual, 
and not firm, debts. Clark-Jewell- 
Wells Co. v. Tolsma, 151 Mich. 561, 
115 NW 688. (2) Evidence held to 
sustain a finding that partners were 
about to sell their property fraud- 
ulently and retain the proceeds’so as 
to hinder and delay the creditors of 
the partnership in collecting debts. 
Milburn-Davis Grocer Co. v. Stone, 
(Mo. A.) 282 SW 743. 

[b] Evidence held not to show 
fraud.—Evidence held not to show 
that a conveyance by one partner to 
his copartner, in settlement of their 
rights as partners in business, was 
fraudulent or designed to hinder, de- 
lay, or defraud the creditors of the 
grantor partner. Ball v. Danton, 64 
Or. 184, 129 P 1032. : 

80. [a] Evidence held sufficient to 
show collusion between the contract- 
ing member of a firm and the third 
party contracted with to deceive and 
withhold knowledge from the other 
partner. Remington v. Minnesota 
Eastern R. Co., 109 Wis. 154, 84 NW 
898, 85 NW 321. 

81. [a] Evidence held sufficient. 
—In the absence of a demand for 
documentary evidence of the trans- 
fer, the testimony of a partner, in 
an action by the partnership, that he 
has bought out the interest of his 
copartner is sufficient to show that 
he has succeeded to all the interests 
of the partnership. Powelson vy. Seat- 
tle, 87 Wash. 617, 152 P 329. 

82. [a] Evidence held to show 
dissolution.—(1) Evidence held to 
support a finding that a partnership 
was dissolved by mutual consent, and 
a settlement of all partnership trans- 
actions and dealings had, and that 
thereupon the parties ceased to deal 
with each other as partners. Peters 
v. Taylor, (Ariz.) 251 P 446. (2) Evi- 
dence held to show the dissolution 
of defendant partnership before the 
giving of the notes sued on. Georgia 
State Bank v. Peacock, 36 Ga. A. 159, 
136 SE 171. 

[b] Evidence held insufficient to 
show the dissolution of a partner- 
ship. Kelley v. Hanes, 238 Ill. 168, 
87 NE 282 faff 143 Ill. A. 1]. 

83. [a] Evidence held sufficient: 
(1) To authorize a verdict for plain- 
tiff partnership for the recovery of 
the proceeds of goods sold for it by 
defendant on commission. Nellis v. 
Green, 36 Ga. A. 684, 137 SE 843. 
(2) To support a verdict against a 
partnership for liability on a contract 
providing for the pasturage of cat- 
tle. Stull v. Burdett, 110 Kan. 393, 
204 P 1005. (3) To show that one 
partner had an interest in the prop- 
erty sued for in replevin by the firm. 
Meeks v. Clear Jack Min. Co., 141 Mo. 
A. 648, 124 SW 1084. (4) To support 
a finding that the personal money of 
a partner was invested in the part- 
nership business and was used to pay 
for goods purchased by the firm. 
Rogers First Nat. Bank y. Tribble, 
155 Ark, 264, 244 SW 33. (5) To show 
that a speculation with the funds of 
a partnership*by a second partner- 
ship composed of members of the 
former firm was for, and on behalf 
of, the second:firm. Burson v. Stone, 
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Under the 


135 Ga. 115, 68 SH 1038. (6) To show 
that goods for which a firm note was 
given were received by the firm of 
which all of defendants were mem- 
bers, and not by another firm in 
which only two of the partners were 
interested. Long v. Nigro, (Tex. Civ. 
A.) 294 SW 1114. (7) To support, in 
an action by a partner to recover 
money paid to a board of trade for 
its expenses in settling the accounts 
of the partnership’s creditors, find- 
ings that the board made a complete 
statement as to creditors’ claims and 
its expenses, that money realized 
from the transfer of the partners’ 
assets was paid to the board with 
the knowledge and in the presence of 
plaintiff partner, and that he had no 
claim against the board for money 
overpaid to it. Shelley v. San Fran- 
cisco Bd.. of Trade,, (Cal. AS) 262-2 
403. (8) To support an inference by 
the jury that there had been an 
agreement between former partners 
as to the specific interest of each in 
particular property. Wells v. Wells, 
(Mo. A.) 288 SW 950. 

{b] Evidence held insufficient: (1) 
To sustain a finding that funds 
loaned to a partnership by a member 
thereof were not the property of his 
wife. Forbes v. Broaddus, 222 Ky. 
678, 2 SW (2d) 403. (2) To show 
that plaintiffs as partners composed 
a company with which defendant had 
made a contract for delivery of goods, 
or that they had succeeded by valid 
assignment to the rights of the com- 
pany. Agate Irr., etc., Co. v. Sigman, 
83 Colo. 464, 266 P 209. 

84. See Trial [38 Cyc 1238]. 

85. See cases infra §$§ 542-545. 

86. See Trial [88 Cyc 1511]. 
cea Ala.—Desha v. Stewart, 6 Ala. 

Iowa.—Janney v. Springer, 78 Iowa 
617, 43 NW 461, 16 AmSR 460. 

Mich.—Wellock v. Binkle, 228 Mich. 
575, 200 NW 116; Cook v. Blake, 98 
Mich. 389, 57 NW 249. 

Mo.—Sedalia Third Nat. Bank v. 
Faults, 115 Mo. A. 42, 90 SW 755. 


Mont.—Reid v. Linder, 77 Mont. 
1063-2515) be bit, 
N. Y.—Elmira Iron, ete., Rolling- 


Mill Co. v. Harris, 124 N. Y. 280, 26 
NE 541; Millard v. Adams, 1 Misc. 
431, 21 NYS 4245 Harris v. Wilson, 7 
Wend. 57, 

Vt.—Miner v. Downer, 19 Vt. 14. 

Wis.—Hogan v. Cushing, 49 Wis. 
169, 5 NW 490. 

And see cases infra notes 89 et seq. 

88. Ala.—Dorough vy. Harrington, 
148 Ala. 305, 42 S 557; Ellis v. Al- 
len, 80 Ala. 515, 2 S 676. 

Conn.—Bonnell v. Chamberlin, 26 
Conn. 487; Leavitt v. Peck, 3 Conn. 
124, 8 AmD 157. 

Ga.—Maynard v. Ponder, 75 Ga. 664. 

Ill.—Gray’s Harbor Commercial Co. 
Se ia a a ener v. Hadley, 78 Ind. 

La.—Flower v. Williams, 1 La. 22. 

Me.—Duran v. Ayer, 67 Me. 145. 

Mass.—Berry v. Pelneault, 188 
Mass. 413, 74 NE 917; Sumner v. 
Gardiner, 184 Mass. 433, 68 NE 850; 
Central Nat. Bank v. Frye, 148 Mass. 
498, 20'NE 325; Woods v. -Woods, 
127 Mass. 141. 

Mich.—Beckwith v. Mace, 140 Mich. 
157, 103 NW 559; Armstrong v. Pot- 
ter, 103 Mich. 409, 61 NW 657; Towle 


iv. Weise, 86 Ill. A. 125. 


Existence of partnership. 
ments constituting a partnership is a question of 
law for the court.*® 
between particular persons has been said to be a 
mixed question of law and fact.®® It has been loose- 
ly held that the question is one of fact.°* 
eral rule is that, where the facts in the case are un- 
disputed,®? or where the question depends on the in- 


Taff 46 Hun 221; 
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but one legal inference, are to be determined by the 
court,’? while questions of fact, especially those 
raised by conflicting evidence, are to be determined 


What are the legal ele- 


Whether a partnership exists 


The gen- 


v. Dunham, 84 Mich. 268, 47 NW 683. 
Minn.—Davis v. Smith, 27 Minn. 
390). %7 NW 731: 
Miss.—Blackston Mercantile Co. v. 


McPherson, 77. Miss. 403, 27 S 523; 
Marks v. Bush, 14 S 89. 
Mo.—Frowein v. Haysler, 87 Mo. 


A. 310: 

Nebr.—Ball v. Beaumont, 73 Nebr. 
174, 102 NW 264. 
ek H.-—Webster v. Stearns, 44 N. H. 

N. J.—Lowry v. Tivy, 71 N. J. TL. 
681, 60 A 1134 [aff 70 N. J. L. 457, 
57 A 267]. ; 

N. Y.—Sterrett v. Buffalo Third 
Nat. Bank, 122 N. Y. 659, 25 NE 913 
Bulger v. Rosa, 119 
N. Y. 459, 24 NE 853; Larbig v. Peck, 
69 App. Div. 170, 74 NYS 602 [aff 
174 N. Y. 513, 66 NE 1111]; Neer v. 
Oakley, 2 NYS 482; Boor v. Moschell, 
1 NYS 731; Cordova v. Powter, 1 NYS 
147 [aff 123 N. Y. 645 mem, 25 NE 
954 mem]. j 

N. D.—Pirie v. Gillitt, 2 N. D. 255, 
50 NW 710. 

Okl.—Brown v. Temple First Nat. 
Bank, 35 Okl. 726, 130 P 140; Cassidy * 
v. Saline County Bank, 14 Okl. 532, 
43 P 324 

Pa.—Sweeney v. Girolo, 154 Pa. 609, 
26 A 600; Gates v. Watt, 127 Pa. 
20, 17 A 751; Thomas v. Moore, 71 
Pa. 193; Bonner v. Campbell, 48 Pa. 
286; McDuffie v. Bartlett, 3 Pa. 317; 
Watterson v. Patrick, 1 Pa. Cas. 262, 
1 A 602; Daniel v. Lance, 29 Pa. Super. 


454; Daniel v. Lance, 21 Pa. Super. 
474; Haydenville Min., ete., Co. v. 
Steffler, 17 Pa. Super. 609; Huston 


v. Huston, 13 Phila. 183. 

Tenn.—O. S. Kelly Co. v. Zarecor, 
(Ch, A.) 62 SW 189; Johnson v. Ran- 
kin, (Ch. A.) 59 SW 638. 
pice auerey v. Hubbard, 26 Tex. 

Vt.—Jones v. Booth, 10 Vt. 268. © 

Ont.—Standard Bank v. Frind, 14 
Ont. Pr. 355. 

89. Jones v. Purnell, 21 Del. 444, 
62 A 149;: Beecham v. Dodd, 3 Del. 
485; Jones v. Call, 93 N. C. 170. But 
see Cary v. Simpson, 15 Ga. A. 280, 
82 SE 918 (holding that, where a per- 
son collects accounts, indorses notes, 
and in many instances does acts in- 
dicating a superintendency or con- 
trol of a business, it is for the jury 
to say whether these circumstances 
are sufficient to raise the presumption 
that he is a partner in the business). 

90. Mo.—Horine v. Clear, (A.) 2 
SW (2d) 154. 

N. J.—Benoliel v. Homac, 87 N. J. 
L.. 375, 94 A 605. 

N. D.—Frankel v. Hillier, 16 N. D. 
BEE CaN 1067, ee AnnCas 265. 

.—Johnson vy. J. J. Douglass : 
8 Okl. 594, 58 P 743. q a 
- Tex.—Tinnin v. Williams, (Civ. A.) 
8 SW (2d) 757. 

91. Jones v. Purnell, 21 Del. 444, 
62 A 149; Exchange State Bank v. 
Jacobs, 97 Kan. 798, 156 P 771; Ligh- 
thiser_v. Allison, 100 Md. 108, 59 A 
182; Fuller v. Brooks, 117 Okl. 252, ~ 
246 P 369; Mapel v. Long-Bell, Lum- 
Len Cox Bf po 249, 229 P 798; Cas- 
sidy v. Saline County Bank, 14 A 
532, 78 P 324. y. ye 

[a] The existence of a contract of 
partnership is for the jury. BEx- 
change State Bank vy. Jacobs, 97 Kan. 
798, 156 P7711, 

92. Conn.—Morgan y. Farrel, 58 
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terpretation of a written agreement,°® particularly if 
the written agreement is unambiguous,®* or is com- 
plete and expresses in good faith the full under- 
standing and obligation of the parties,°® the ques- 
tion as to whether a partnership exists between par- 
ticular persons as alleged is one of law for the court; 
while, if the facts are in dispute, or the evidence is 
conflicting or open to more than one inference,°® 
or in the absence of an unambiguous contract of 
partnership,®? or of any written articles of part- 
nership,®® the question is one of fact for the jury, 
under proper instructions from the court, or is for 
the judge if he is sitting without a jury.®® 
wise, in the absence of an express agreement for the 
formation of a partnership, the question has been 


held to be one for the trial judge.+ 


Conn. 413, 20 A 614, 18 AmSR 282; 
Everitt v. Chapman, 6 Conn. 347. 
Fla.—Armbrecht Lumber Co. v. 
Adair, 91 Fla. 460, 108 S 222; Mach 
v. Mayo, 80 Fla. 372, 86 S 222 


Ind.—Matthews v. Myers, 64 Ind. 
Aw38725 115 NE 959. 
Mo.—Minter v. Gidinsky, (A.) 228 


SW 1075; Mackie-Clemens Fuel Co. v. 


Brady, 202 Mo. A. 551, 208 SW 151; 
Stundon v. Dahlenberg, 184 Mo. A. 
381, 171 SW 37. 
Nebr.—Gillispie v_Bohling, 107 
SDA al SiON NIV ia ees 


Nebr. 
N. C.—Webb v. Ereks; 4123.4 NEC, 
244, 31 SE 479. See Bolch v. Shuford, 
195 N. C. 660, 143 SE 218 (dictum). 

Okl.—McCoy v. Cleveland First 

Nat: Bank, 123 Okl: 170, 252 P 404. 

Or.—In re Andersen, 101 Or. 94, 188 

PeelG 4 OSs P 223'6. 

Tex.—Tinnin v. Williams, (Civ. A.) 

_8 SW (2d) 757. 


Wis.—Hogan v. Cushing, 49 Wis. 
169, 5 NW 490. 
93. Williams’ Pet., 297 Fed. 696 


[certiorari den 265 U. S. 593 mem, 44 
SCt 638 mem, 68 L. ed. 1197 mem]; 
Peck v. Lampkin, 200 Ala. 132, 75 
S 580; Alexander v. Handley, 96 Ala. 
220, 11 S 390; Horine v. Clear, (Mo. 
A.) 2 SW (2d) 154; Mackie-Clemens 


Fuel Co. v. Brady, 202 Mo. A. 551, 
208 SW 151; McKallip v. Geese, 30 
Okle33, U8 P 586. 


94 Armbrecht Lumber Co. v. 
Adair, 91 Fla. 460, 108 S 222; Web- 
ster v. Clark,.34 Fla. 637, 16S 601, 43 
AmSER V2) 27 GRA, 126; Florence v. 
Fox, 193 Iowa 1174, 188 NW 966. 

95. Martin v. Peyton, 246 N. Y. 
213, 158 NE 77. 

96. Ala.—Eggleston v. Wilson, 211 
Ala. 140, 100 S. 89; Nevers Lumber 
Co. v. Fields, 151 Ala. 367, 44 S 81. 

Fla.—Doggett v. Jordan, 2 Fla. 541. 

Ind.—Eastern Rock Island Plow 
Co. v. Hinton, 81 Ind. A. 60, 142 NE 
230; Matthews v. Myers, 64 Ind. A. 
372; 115 NE 959. 

Iowa.—De Long v. Whitlock, 210 
NW 791; McMullen v. Mackenzie, 2 
Greene 368. 

Ky.—Mathis v. Taylorsville Bank, 
136 Ky. 634, 124 SW 876. 

Md.—West v. Driscoll, 142 Md. 205, 


120 A 445; Sheffield v. Lupton, 138 
Md. 124, 113 A 636. 
Mass.—Mersick v. Bilafsky, 205 


Mass. 488, 91 NE 889. 
Mich.—Negaunee First Nat. Bank 
v. Freeman, 47 Mich. 408, 11 NW 219. 
Mo.—Bevan v. Hill, (A.) 284 SW 
174; Bevan v.-Hill, (A.) 262 SW 416; 
Simmons y. Ingram, 78 Mo. A. 603; 
Garson ‘v..-Culver,. 7.8 Mo, <A. 597.- 
Nebr.—Wagegoner Wi Creighton 
First Nat. Bank, 43 Nebr. 84, 61 NW 
12s 
N. J.—Benoliel v. Homac, 87 N. J. 
L. 375, 94 A 605; Seabury v. Bolles, 
SION). Je . 103,516 A 54, 1 LRA 186. 
N. Y.—Mill Factors’ Corp. v. Mar- 
golies, 210 App. Div. 739, 206 NYS 
484; Sheehan v. Fleetham, 12 NYS 
158; Drake v. Elwyn, 1 Cai. 184. 
Okl.—McCov v. Cleveland First 
Nat. Bank, 123 Okl. 170, 252 P 404; 
Hopkins ,v. National Bank of Com- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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decide.® 


Like- 


Whether the in- 


meree—101) Ok. $2," 228° P 347; Mare 
mon v. National Supply Co., 65 Okl. 
259, 166 P 80; Moning Dry Goods Co. 
Vv. Wiseman, 60" Ok 94,8159) S295 
Johnson v. J. J. Douglass Co., 8 OKI. 
594, 58 P 743. 

Or.—Call v. linn, 2) Orel e228) 
27. 


Pa.—Nesbitt v. Herbert, 56 Pa. Su- 
per. 36. 

R. I.—Arava, v. Bebe, #8 R. I. 478, 
139 A 302. 

S. C.—Providence Mach. Co. v. 
Browning, 68 S. C. 1, 46 SE 550; Du- 
lanyi yy, miforde22, Sa6. 804; 

Wis.—Manegold v. Grange, 70 Wis. 
575, 36 NW 263. 

Eng.—Gurney v. Evans, 3 H. & N. 
122, 157 Reprint 412. 

[a] Evidence held to warrant sub- 
mission of question to jury.—Mizell v. 
Sylacauga Grocery Co., 214 Ala. 204, 
106 S 858; Herren v. Shelnutt, 21 


Ala, A. 589, 110 S 697 [certiorari den | 


215° Ala. 355 mem, -110 S -699 mem]; 
Watson v. Farley, (Conn.) 82 A 189; 
Matthews v. Myers, 64 Ind. A. 372, 
115 NE 959; Caudill v: Finley, 223 
Ky. 544, 4 SW (2d) 368; Robertson 
v. Willheite, 157 Ky. 58, 162 SW 563; 
Mathis v. Taylorsville Bank, 136 Ky. 
634, 124 SW 876; West v. Driscoll, 
142 Md. 205, 120 oN 445; Sheffield v. 
Lupton, 138 ‘Md. 124, 113 A 636; Hud- 
son Letter Co. v. Racette, 244 Mich. 
144, 221 NW. 151; McGray v. Cobb, 
130 Minn. 434, 152 NW 262, 153 NW 
736; . Vickers v. Arthur; (Mo. A.) 9 
SW (2d) 812; Bevan v. Hill, (Mo. 
A.) 284 SW 174; Loveland v. Chap- 
man; 218 Moy A. 2679, °267 3S W200 
Fuerstenberg Vv. Kram, 
Sw 143; St. Louis. Brewing Assoc. 
Vv. Schafer, 210% Mor AS 273, 242: Sw 
692; Interstate Coal Co. v. Gordon, 
(Mo. A.) 216 SW 783; Goodyear Tire, 
(Cos Vv. Wiard £9 Teco As 42:86; 
195 SW 75; St. Paul.Mach: Mfg. Co. 
v. Bruce, 54 Mont. 549, 172 P 330; 
Meriden Nat. Bank v. Gallaudet, 120 
N. Y. 298, 24 NE 994; Bolch v. Shu- 
ford, 195 N. C. 660, 143 SE 218; 
Hancock Ve Southgate, 186 NeC.- 278; 
119 SE 364; oe Nat. Bank v. 
Western Bldg. Co., 44 N. D. 336, 175 


NW 628; Geo. W. Brown & Sons 
State Bank v. Polen, 132 Okl. 121, 
270 P 9; Providence Mach. Co... v. 


Browning, 68 S. C. 1, 46 SE 550; Con- 
nellee v. Nees, (Tex. Commn. A.) 266 


SW 502; Masterson v. Cline, (Tex. 
Civ. A.) 264 SW 204; Texas, etc., R. 
etcs so. rex: 


Co. v. Missouri Iron, 
Civ. A.) 273° SW 597: 

[b] Evidence held insufficient to 
go to jury.—Roberts v. Fox Grocery 
Coy 136) HATK T9002 06S Wi 15k 
Latronica v. Gennoni, (Cal.) 271 P 
1054; McCubbins v. Pollats¢éhek, 121 
Kan. 262, 246 P 979; Pioneer Lumber 
Co. v. Van Cleave, (Mo. A.) 279 SW 


241; English v. Mills, (Tex. Civ. A.) 
299 SW 342; Bartholomew v. Shep- 
perd, 41 Tex. Civ. A.» 579,.:93 “SW 
218; Hogan v. Cushing, 49 Wis. 169, 


5 NW 490. 

97. Farmers’ Co-op. El. Co. 'v. 
Farmers’ Union Co-op. Exch., 127 Okl. 
275, 260! P 755. 


Holding out as partner. 
so held himself out as a partner as to subject him- 
self to liability as such is a question for the jury,® 
particularly where the evidence as to the alleged 
holding out is conflicting,” or is fot a judge sitting 
without a jury.® 


127 NYS 1067; 


| bock Grain, 


(Mo. A.) 249 | 


[§ 542 


| tention of parties in a particular case was to become 
partners is ordinarily a question for the jury;” but 
where there is an unambiguous agreement, the inten- 
tion of the parties is for the court.* 
whether a partnership was in existence at a partic- 
ular time has likewise been held to be for the jury.* 

The weight to be given to the fact of the absence 
of an agreement to share losses, in determining 
whether a partnership existed, is for the jury to 


The question 


Whether a person has 


Likewise, whether he has permit- 


98. Stephens v. Neely, 161 Ark. 
114, 255 SW 562, 45 ALR 1236. 

99. Benoliel v. Homac, 87 N. J. L. 
375, 94 A 605. 

[a] Evidence held to raise issue 
of fact for trial court.—American 
Type Founders’ Co. v. Greenwood 
Printing Co., 88 S. C. 308, 70 SE 808. 

1. Bolding v. Camp, (Tex. Civ. A.) 
296 SW 1116. 

2. Conn.—Branch _ v. 17 
Conn. 402. 

Ga.—Phillips v. Trowbridge Fur- 
niture Co., 92 Ga. 596, 20 SE 4. 

N. Y.— Meriden Nat. Bank vy. Gal- 
laudet, 120 N. Y. 298, 24 NE 994; 
Van Tassel v. Williams, 76 Hun 503, 
Butler v. Finck, 21 
Hun 210; Galway v. Nordlinger, 4 
NYS 649 [aff 121 N. Y. 699 mem, 21 
NE 1100 mem]. 

N. D.—Frankel v. Hillier, 16 N. D. 
387, 1183 NW 1067, 15 AnnCas 265. 

Tex.—Allison v. Campbell, (Commn. 
A.) 298 SW 523. s j 

3. Armbrecht Lumber Co; Vv. 
Adair, 91 Fla. 460, 108 S 222; Web- 
ster’ v. Clark, 34 Fla, 637, 16 S 601, 
43 AmSR 217, 27 LRA 126; Florence 
v. Fox, 193 Iowa 1174, 188 NW 966. 

4. Gardiner v. Eclipse Grocery Co., 
72 Mont. 540, 234 P 490; Moning Dry 
Goods Co. v. Wiseman, 60 Okl. 94, 159 


Doane, 


P25 Oe MOLrISOn Vs @uUnrTy. ua onminas 
Super. 648. 
‘a] Evidence held to warrant sub- 


mission of question to jury.—lLub- 
etc., Co. v. Ferguson, 
(Tex. Civ. A.) 227 Sw 539; Randall v- 
Gerrick, 93 Wash. 522, 161 P 357, LRA 
1918D 179. 

5. Mill Factors’ Corp. v. Margo- 
lies, 210 App. Div. 739, S06 NYS 4. 

6 Md.—West v. Driscoll, 142 Md. 
205, 120 A 445; Fletcher Vv. Pullen, 
70 Md. 205, 16 A 887, 14 AmSR 355; 
Thomas v. Green, 30 Md. 1. 

N. J.—Benoliel v. Homac, 87 N. J. 


Lu. 375, 94 A605. 


Or. 64,253 P 373. 

Pee v. Schmitt, 226 Pa. 622, 
75 A 85 

Tex. Sa v. Giant ae CUG ACOs 
(Civ. A.) 8 SW (2d) 50 

Wis.—Benjamin v. ee 47 Wis. 
375, 2 NW 625. 

[a] Evidence held to warrant sub- 
mission of question to jury.—West v. 
Driscoll, 142 Md. 205, 120 A 445; St. 
Louis Brewing Assoc. v. Schafer, 210 
Mo. <A. 213,. 242 SW 692; Barnett 
Bank v. Chiatovich, 48 Nev. 319, 232 
P 206; Gwinnup v. alton Trust Co., 
69) Ok 319), 172 9360 aBine: eve 
Schmitt, 226 Pa. 622, 75 "A 854. 

{[b] Evidence held insufficient to 
go to jury.—Anfenson v. Banks, 180 
Towa 1066, 163 NW 608, LRA1918D 
482; Wegman Vv. Joseph, (Mo, A.) 
191 SW 1076; Myers v. Olds, 121 Or. 
249, 252 P 842. 

7. Eggleston vy. Wilson, 211 Ala. 
140, 100 S 89; Weil v. Hanks, 201 
Alas 39 TM, (Si 3385s Phippsinv: Little, 
te! Mass. 414, 100 NE 615. 

8. Benoliel Vv. Homac,:87-N. J. Li. 
375, 94 A 605. 
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ted himself to be held out as a partner,® whether a 
third person has relied on the alleged holding out,?° 
and whether one having knowledge that he is held 
out as a partner has done all that a reasonable and 
honest man should do to manifest his denial,'? are 


for the jury. 


Trading partnership. Whether a partnership was 
a trading partnership has been held, where the facts 
were undisputed, to be a question of law for the 
where the facts were disputed, the ques- 
tion has been held to be for the jury.*? 
Whether a particular act 
is within the scope of the partnership business is 
generally held to be a question of fact.14 
Whether a par- 
ticular contract or transaction is that of a firm or 
of one partner as an individual is a question for 
,'° particularly where the evidence is con- 
Thus, whether a contract was made be- 
fore or after the formation of a partnership by the 


court ;?? 


Scope of firm business. 


Firm or individual transaction. 


the jury 
flicting.+® 


9. -West v. Driscoll, 142 Md. 205. 
120 A 445; Fletcher v. Pullen, 70 Md. 
205, 16 A 887, 14 AmSR 355; Bing v. 
Sehmitt, 226-Pa. 622, 75 A 854. 

10. Thompson vy. Toledo First Nat. 
Bank, 111°U. S. 536, 4 SCt 689, 28 L. 
ed. 507; Gwinnup v. Walton Trust 
Co; n6ovOkI 319. 1.7.2 PP. 936% 

11. Fletcher v. Pullen, 70 Md. 205, 
16 A 887, 14 AmSR 355. 

12. Reid v. Linder, 77 Mont. 406, 
PAS ere Raye 


13. Wallace v. Reed, 54 Tex. Civ. 
ASS 457.2107 «SW LOLS [cert iiestions 
ans 102 Tex. 314, 116 SW 35]. 

14, U...S.— Irwin | v. Williar, 110 
UE: s. 499, 4 SCt 160, 28 L. ed. 225. 

Ida.— Boise Payette Lumber Co. v. 
Sarret, 38 Ida. 278, 221 P 130. 

Mich.—Hoffmaster Sons Co. v. 


Hodges, 154 Mich. 641, 118 NW 484. 
Minn.—Miller Pub. Co. v. Orth, 133 
Minn. 139, 157 NW 1083; Stoakes v. 
Larson, 108 Minn. 234, 121 NW 1112. 
N. H.—Webster y. Stearns, 44 N. 
H. 498. 
N. Y.—Iroquois Rubber Co. v. Grif- 
fin; 226 N. Y. 297, 123 NE 369 [rearg 


den 226 N. Y, 702 mem, 123 NE 871 
mem]. 
Okl.—Cassidy v. Saline County 


Bank, 14 Okl. 532, 78 P 324. 

Or.—Nicolai- Neppach Co. v. Abrams, 
116 Or. 424, 240 P 870. 

Alta.—Western Commercial Co., 
Ltd. v. Murr, 29 WestLR 945. 

[a] Borrowing money.—Western 
Commercial Co., Ltd. v. Murr, (Alta.) 
29 WestLR 945. 

[b] Purchase of materials for 
firm business.—Boise Payette Lumber 
Co. v. Sarret, 38 Ida. 278, 221 P 130; 
Hoffmaster Sons Co. v. Hodges, 154 
Mich. 641, 118 NW 484; Iroquois Rub- 
ber Co. v. Griffin, 226 N. Y. 297, 123 
NE 369 [rearg den 226 N. Y. 702 
mem, 123 NE 871 mem]. 

[ce] Transfer of firm money to in- 
dividual account.—Cassidy v. Saline 
County Bank, 14 Okl. 532, 78 P 324. 

[d] Incidental business.—It cannot 
be assumed as a matter of law that 
a partnership engaged in selling au- 
tomobiles carries on repair work or 
needs automobile accessories. Iro- 
quois Rubber Co. v. Griffin, 226 N. Y. 
297, 123 NE 369 [rearg den 226 N. Y. 
702 mem, 123 NE 871 mem]. 

{e] Evidence held to warrant sub- 
mission of auestion to jury.—Teague 
v. Martin, 228 Mass. 458, 117 NE 844. 

15. U. S.—Stringer v. Stevenson, 
240 Fed. 892, 153 CCA 578 [mod 234 
Fed. 454]. 


Ala.—Dorough v. Harrington, 148 
Ala. 305, 42 S 557. 
Conn. Riper Bank’s App., 54 Conn. 


269,7 A 54 
Ds: oar ig; leshohieansy a lyfed BS Ope 
Mass.—Shaughnessy v. Murphy, 
261 Mass. 4203 158 NE 665; Payne v. 
Dexter, 211 Mass. 1, 97 NE 77. 
te Y.—Church v. Sparrow, 5 Wend. 
« ¢ ° 
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Of Lact 


Pa.—Ernest v. Wible, 10 Pa. Super. 
576. 


S. C.—Kyker v. Smith, 109 S. C. 459,. 


96 ee 256. 
D.—Merchants’ Nat. Bank v. 

Shine: 15 S. D. 280, 89 NW 674. 

Tex.—Powell v. Messer, 18 Tex. 401. 

Wis.—Gessner v. Roeming, 135 Wis. 
535, 416 NW: 171. 

And see cases infra note 17 et seq. 

fa] Board furnished.—Gessner v. 
Roeming, 135 Wis. 535, 116 NW 171. 

[b] Labor performed and mate- 
rials furnished.—Shaughnessy Vv. 
Murphy, 261 Mass. 420, 158 NE 665. 

{[c] Loans.—Stringer v. Stevenson, 
240 Fed. 892, 153 CCA 578 [mod 234 
Fed. 454]; Kantrowitz v. Levin, 14 
Mise. 563, 35 NYS 1072 [rev 13 Misc. 
319, 34 NYS 452]. 


[a] Notes.—Fisher v. Hume, 17 D. 
C. 9; Powell v. Messer, 18 Tex. 401. 
{e] Evidence held to require sub- 


mission to jury: (1) Of the question 
whether money borrowed on notes 
executed by one partner and indorsed 
in the name of the firm was borrowed 
by him for the firm and on its ac- 
Count.) Lowry Livy, 10. INe woe Ly 
AB ih) DilmrAL) 2 Oven ethene Nie Jing aes,) Ooms 
COA LBA]. 2)“ Of: the question 
whether mortgaged property was at 
the time of the execution of the mort- 
gage owned by the mortgagor or by 
a partnership of which he was a 
member. Gossett v. Morrow, 187 Ala. 
3887, 65 S 826. (3) Of the question 
whether a bank account opened by 
an individual was intended by him 
as the account of a partnership of two 
of which he was a member. Cooke 
v. Seeley, 2 Exch. 746, 154 Reprint 
691 


[f] Evidence held insufficient to 
go to jury on the question whether 
a contract in the name of one partner 
was a partnership transaction. Hdg- 
ell v. Macqueen, 8 Mo. A. 71. 

16. National. Fruit Products Co. 
v. Garrett, 121 Ark. 570, 181 SW 926. 

[a] Goods purchased.—National 
Fruit Products Co. v. Garrett, 121 
Ark. 570, 181 SW 926. 


7 Millen seubeeOon uvemOnrths. di 
Minn. 139, 157 NW 1083, 

183) Moning’ Dry ~“Goods'* Co: iv; 
Wiseman, 60 Okl. 94, 159 P 259. 
‘Gon Ala.—Clark v. Taylor, 68 Ala. 


Conn.—Tyler v. Waddingham, 58 
Conn. 375, 20 A 335, 8 LRA 657. 
Mass.—Smith v. Collins, 115 Mass. 


388. 
N. H.—Webster v. Stearns, 44 N. 
Co. 


is Pe os 
W. Va.—Morgan Lumber, etc., 
v, McDaniels, 101 W. Va. 87, 131 SE 
879; Bowyer v. Knapp, 15 W. Va. 277. 
[a] Evidence held insufficient to 
go to jury on the question whether 
money borrowed by an individual was 
borrowed for, and on account of, an 
alleged partnership of which he was 
alleged.:‘to be a member, © Wilson y, 


Other questions of law and fact. 
to be a question for the jury whether an assault 
committed by a partner was committed in further- 
ance of the partnership business,?* whether a part- 
ner tacitly consented to an assault by his copart- 
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contractors on one side,*? whether it was made with 
a partnership or with an individual member after the 
partnership had ceased to exist,1® and whether the 
credit of the. firm or that of one partner has been 
accepted and relied upon by the party dealt with,’® 
are questions of fact. 
jury to determine whether the name in which a con- 
tract is executed is substantially that of the firm.?° 
Authority of partner. 
transaction, conducted by a partner on behalf of the 
firm, is within the scope of his authority is a ques- 
tion for the jury.?+ 
Ratification of partner’s act. 
act has been ratified by his copartners 1s a question 


So, it is a question for the 


Whether a_ particular 


Whether a partner’s 


It has been held 


Grebe, 89 Pa. Super. 581. 

20. Faith v. Richmond, 11 A. & E. 
339, 39 HCL 197, 113 Reprint 444. 

21. U. S.—Dowling v. National 
Exch. Bank, 145 U. S. 512, 12 .SCt 928, 
36 L. ed. 795 [rev 30 Fed. 412]; Irwin 
v. Williar, 110 U. S. 499, 4 SCt 160, 
28 L. ed. 225. 

Ark.—Jones v. Burks, 110 Ark. 108, 
LGA IS Wiggs 

Ga.—Morris v. Marqueze, 74 Ga. 
86; Jordan v. Ingram, 57 Ga. 92; 
Georgia State Bank vy. Peacock, 36 
Ga. A. “159, 236) Sm a7 

Minn. —Vetsch v. Neiss, 66 Minn. 
459, 69 NW 315; Lynch v. Hillstrom, 
64 Minn. 521, 67 NW 6 636. 

Mont.—Hefferlin v. Karlman, 29 

H. Haulenbeck Adv. 


aoe UO TS B20" 
Agency v. November, 27 Misc. 836, 60 
INDY Sa Sivice 

Or.—Douglas v. ONS: 125 Or. 
261, 264 P 852, 266 P 624. 

Pa,—Loudon Sav. Fund Soc. v. Ha- 
gerstown Sav. Bank, 36 Pa. 498, 78 
AmD 390; Noble v. McClintock, 2 
Watts & g. 152; McNeal v. Farmers’ 
Market Co., 43 Pa. Super. 420; Hay- 
denville Min., ete: iConwave Stefiler, Any G 
Pa. Super. 609. 

[4] Accommodation indorsement. 
—Hlmira Second Nat. Bank y. Wes- 
ton, 161) .N.. '¥2 520, 55 (NE 1080076 
AmSR 283; Monongahela Valley 
Bank v. Weston, 159 N. Yo" 2015654 
NE 40, 45 LRA 547; Smith v. Weston, 
159 N. Y. 194, 54 NE 38; Hunter. v. 
Allen, 106 App. Diy. 55, 94 NYS: 880; 

[b] Execution of note.—Georgia 
State Bank y. Peacock, 36 Ga. A. 159, 
136 SH 171. 

[ec] Ordering of goods.—Lynch v. 
Hillstrom, 64 Minn. 521, 67 NW 636. 

[d] Indorsement of firm name on 
note.—Douglas v. Rumelin, 125 Or. 
261, 264 P 852, 266 P 624 : 

[e] Renewal of lease.—McNeal v. 
Pies ied Market Co., 43. Pa. Super. 

22. Georgia State Bank v. Peacock, 
36 Ga. A. 159, 136 SE 171; Wile v. 
Denison Clothing Co., 158 Towa 109, 
1388 NW 1098; Chenault v. Honaker, 
(Tex. Civ. A.) 261 SW 825; West Side 
Oil Co. v. MeDorman, (Tex. CiweGA.) 
244 SW.167. 

[a] Appropriation of firm funds 
teu payment of individual debt.—Wile 
v. Denison Clothing Co., 158 Iowa 109, 
138 NW. 1098. 

[b] Execution of partnership note 
for accommodation.—-Chenault ve 
Honaker, (Tex. Civ. A.) 261 SW 825. 

[ec] Evidence held to warrant sub- 
mission to jury.—Hoffmaster Sons Co. 
v. Hodges, 154 Mich. 641, 118 NW 484. 

[d] Evidence held not to warrant 
submission of issue of waiver. West- 
ern Nat.. Bank v. Walker, (Tex. Civ. 
A.) 206 SW 544. 

23. See case infra this note. 

[a] Evidence held sufficient to go 
to jury.—Mehlstaub._v. Michael, (Mo. 
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ner,** and whether a member of a firm of doctors 
was acting for the firm at the time of an accident 
alleged to be due to his negligence.?® 
have been held to be for the jury as to the correct- 
ness of a disputed account against a firm,?® indebt- 
edness of a firm to a bank, arising from the juggling 
of the firm’s account,?’ knowledge by an automobile 
distributor that a partnership supplied funds for 
the purchase of cars by a dealer,?® knowledge by 
one dealing with a partner that the firm had ceased 
to exist before the transaction,?® the liability of a 
partner who shoots a person, mistaken for a burglar, 
in the firm’s store,?° a loan of money to a firm,?! 
ownership of a team and wagon causing injury,®? 
and ownership of property attached.?* What is suf- 
ficient to put the lender of money to a partner on 
notice that the borrowing partner intends to apply 
it to a nonpartnership purpose is ordinarily a ques- 
The weight to be given to a 
false statement by a bank to a defrauded partner, 
on a charge of fraud against the bank, has been 
held to be a question for the trial court.?® 


tion for the jury.*4 


A.) 287 SW 1079. 

24. See case infra this note. 

[a] Evidence held sufficient to go 
to jury.—Dulchevsky v. Solomon, 136 
Wash. 645, 241 P 19. 

25. Haase v. Morton, 138 Iowa 205, 
115 NW 921, 16 AnnCas 350. 

Dolvin v. Hicks, 4 Ga. A. 653, 
62 SE 95. 

27. Wellock v. Binkle, 228 Mich. 
575, 200 NW 116. 

28. See case infra this note. 

[a] Evidence held sufficient to 
form a question for jury.—Brudvik 
v. Frosaker. Blaisdell Co., 56 N. D. 
215, 216 NW 891. 

29. Moning Dry Goods Co. v. Wise- 
man, 60 Okl. 94, 159 P 259. 

30. Idom v. Weeks, 135 Miss. 65, 
99.S 761, 40 ALR 668. 

31. See case infra this note. 

fa], Evidence held to require sub- 
mission to jury.—Matthews v. Myers, 
64 Ind: A. 372, 115 NE 959. 

82. Heidenreich v. Bremner, 260 
Tl... 489, 103 NE 275 [aff 176 Ill. A. 


230). 
33. See case infra this note. _ 
{a] Evidence held to raise disput- 


ed question of fact.—Louisiana Pe- 
troleum Corp. v. Oil Well Supply Co., 
172, Ark. 386, 289 SW 1. 

34. Bishop v. People’s Bank, 7 Ga. 
A. 432)°67 SE 119. 

-35. Breeze v. International Bank- 
ing Corp., 25 Cal. A. 437, 143 P 1066. 

36. Mizell v. Sylacauga Grocery 
Co., 214 Ala. 204, 106 S 858. 


Siu UW. S.—Pleasants v. Fant, 22 
Wall. 116, 22 L. ed. 780. 
Ga.—Golden’s Fdy Sos 


v. 
Wight,.35 Ga. A. 85, 132 SH 138; Wil- 
liams v. Madison County Bank, 33 
Ga. A. 507, 2126 SH).895;' Bank of 
Commerce v. Phillips, 24 Ga. ay (9, 0000 
SE 22; Atlanta Trust Co. v. Willing- 
ham, 30 Ga. A. 152, 92 SE 759; Bishop 
v. People’s Bank, 7 Ga, A. 432, 67 SE 
119. 

Tll.—M. W. Powell Co. v. Finn, 198 


Tll. 567, 64 NE 1036 [aff 101 Ill. A. 
512]. 

Iowa.—Anfenson v. Banks, 180 
Iowa 1066, 168 "NW 608, LRA1918D 
482. 

Md.—Dickson y. Fowler, 114 Md. 
344, 79 A 519. 


Mich.—Bilakos v. Kelley, 200 Mich. 
125, 166 NW 892; Webber v. Turner, 
94 Mich. 589, 54 NW 300. 

N. C._Crutehfield v. Rowe, 184 N. 
Cc. 210, 114 SE 301. 

Direction of verdict generally see 
Trial [38 Cyc 156 et seq]. 

38. Ala.—Eggleston y. Wilson, 208 
Ala. 167, 94 S 108; Dorough v. Har- 
rington, 148 Ala. 305, 42, S 657. 

Ga.—Butts v. De Beaugrine, 28 
Ga. A. 260, 110 SE 926. 
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Questions 


of Verdict. 


or partners.*? 


Where 

Okl.—Evans wx Burleson, 
290, 260 P 743 

s C.—Holiiday v. Pegram, 89 S. C. 
73, 71 SE 367, AnnCas1913A. 33. 

Tex.—Swift v. Short, (Civ. =A:) 239 
SW 1118; Markowitz v. Davidson, 
(Civ. A.) 228 SW 968. 

39. Mizell v. Sylacauga Grocery 
Co., 214 Ava. 204, 106 S=858; Tyler 
Box, ete., Mfg. Co. v. City Nat. Bank, 
(Tex. Civ. A.) 185 SW 352. 
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40. See Trial [38 Cyc 1594 et seq]. 
41. See cases infra notes 42 et seq. 
42. Connellee v. Rees, (Tex. 
Commn. A.) 266 SW 502. 
' 48. Rogers v. Waltz, 5 Pa. Dist. 


645, 18 Pa. Co. 95, 12 Montg. Co. 160. 
[a] Definition in exact language 
of Uniform Partnership Act (Comp. 
L. Suppl. [1922] § 7966 (6) et seq) 
of what constitutes a partnership held 
sufficient. Hudson Letter Co. v. Ra- 
cette, 244 Mich. 144, 221 NW 151. 

{[b] Instructions held proper or er- 
roneously refused: (1) As to what 
would have to be found to establish a 
partnership. Mersick v. Bilafsky, 205 
Mass. 488, 91 NE 889. (2) As to im- 
plication by law of agreement to 
share losses from agreement to share 
profits. Fred Gray Cotton, etc., Co. 
v. Smith, 214 Ala. 606, 108 S 532. (3) 
As to presumption of partnership 
from agreement to share profits. 
Fred Gray Cotton, etc., Co. v. Smith, 
supra. (4) As to a partnership be- 
ing constituted by agreement of par- 
ties to divide profits, one furnishing 
money and the other managing busi- 
ness. Fred Gray Cotton, ete., Co. v. 
Smith, supra. 

{c] Instructions held erroneous or 
misleading: (1) As to what consti- 
tutes a partnership with reference to 
sharing profits. Ashenfelter v. Wil- 
liams, 12 Colo. A. 345, 55 P 784. (2) 
As making an agreement to share 
losses a requisite to a partnership. 
Millers’ Indemnity Underwriters v. 
Patten, (Tex. Civ. A.) 238 SW 240 
[aff (Commn. A.) 250 SW 154]. (38) 
As to partnership from single trans- 
action. Worthington v. Miller, 11 Ky. 
Op. 708. 

44. See cases infra this note. 

[a] Instructions held not errone- 
ous or misleading.—(1) In ignoring 
effect of an agreement as constituting 
a partnership. Moore v. Williams, 26 
Tex. Civ. A. 142, 62 SW 977, 31 Tex. 
Civ. A. 287, 72 SW 222. (2) Instruc- 
tion as to sharing of profits making 
persons partners held not objectiona- 
ble. Connolly y. Davidson, 15 Minn. 
519, 2 AmR 154. (8) Where the sole 
issue is whether two of the four de- 
fendants were partners of the others, 
it is not error.to instruct that the 
question was ‘“‘partnership or no part- 


[§§ 542-544 


evidence as to a prior suit against defendant is ad- 
mitted to show a partnership, an inference from the 
evidence that defendant was a victim of cireum- 
stances in that case presents a jury question.*® 

[§ 543] (2) Taking Case from Jury; 
If the evidence is undisputed or clearly 
warrants but one conclusion, the court may proper- 
ly direct a verdict;** but it should not direct a ver- 
dict or give a general affirmative charge for one par- 
ty where there is evidence tending to establish the 
theory against which the charge would conclude,** 
or where the verdict or affirmative charge is not in 
accordance with the pleadings.*? 

[§ 544] c. Instructions. 
structions to the jury in civil actions generally*° 
apply to instructions in actions by or against firms 
Thus, it is the duty of the court in 
instructing the jury, at the request of either party, 
to state correctly the legal principles as to the mean- 
ing of the term “partnership,”*? as to what facts 
constitute a partnership,**? the existence of a part- 
nership in the particular case,** effect of a person’s 


Direction 


The rules governing in- 


nership’ and whether defendants 
were members of the defendant firm 
when the goods were bonght. Hutch- 
inson Shoe Co. v. Elko Mercantile Co., 


143 Ga. 170, 84 SE 453. (4) An in- 
struction in substance that, if the 


jury believed from the evidence be- 
yond a reasonable doubt that defend- 
ant furnished the financial credit on 
which the business was founded, 
stored the liquors in a place kept by 
him which was charged with being 
a nuisance, assisted in caring for 
the liquors, and received a share of 
the profits of the business, he was 
a partner and might be convicted the 
same as though he had personally 
made the sales, held to state sulh- 


ciently the law of “partnership’’ as 
applied to the evidence. State v. 
Tracy, 38) Kani=153, 12 P6105 = Co) 


Other instructions held not erroneous 
or misleading. Weeks v. Hutchinson, 
135 Mich. 160, 97 NW 695; Nugent v. 
Armour Packing Co., 208 Mo. 480. 106 
SW 648 [aff (A.) 81 SW 506]; Graf 
Distilling Co. v. Wilson, 172 Mo. A. 
612, 156 SW 23; Calhoun v. Whit- 
comb, 90 Wash. 128, 155 P 759. 

[b] Instruction held erroneously 
refused.—Refusal of an instruction as 
to facts which would make defendant 
and other partners held erroneous, 
it not being abstract or fully covered 
in oral charge. Eggleston v. Wilson, 
211 Ala. 140,100 S 89 

[ce] Instructions ‘hela erroneous, 
misleading, or properly refused.—(1) 
As ignoring existence and effect of 


partnership. Rector v. Robins, 74 
Ark. 437, 86 SW 667; McDonald v. 
Clough, 10 Colo. 59, 14 P 121. (2) 


As not hypothesizing a relation of 
partnership. Bains Motor Co. v. Le 
Croy, 209 Ala. 345, 96 S 4838. (3) In 
misstatement as to proof of partner- 
ship and degree of proof required. 
Lawrence v. Westlake, 28 Mont. 503, 
Uy WHO: PACS) Instruction held er- 
roneous as to what is necessary to 
warrant a finding that a person was 
a member of a firm. Kahn vy. -Bow- 
den, 80 Ark. 28, 96 SW 126. (5) In- 
struction that a certain agreement 
did not make partieg partners held 
erroneous. Corbly v. Corbly, 202 Ill. 
A. 469; Tamblyn v. Scott, 111 Mo. A. 
46, 85 SW 918. (6) Charging, the law 
of partnership held erroneous in. ab- 
sence of evidence indicating a com- 
mingling of interests and profits be- 
tween husband and wife. Harrell v. 
Swift, 37 Ga. A. 73, 138 SE 916. -(7) 
Instruction limiting evidence to dec- 
larations of alleged partner made at 
one particular time, on the question 
whether he was a partner, held prop- 
erly refused... Teller vii Patten, 920 
How. (U. S.) 125, 15 L. ed. 881. (8) 
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declarations as to his membership in a firm,*® hold- 
ing out as partner,t® parties in interest after the 
sale by a partner of half his interest,’ parties de- 
fendant,*® necessity of proving a joint contract or 
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promise,*® joint or several liability,®°° power of a 


An instruction that the fact that de- 
fendants are described as partners in 
the writ is not sufficient to establish 
the fact of partnership is misleading 
as leading the jury to assume that 
the description is some evidence of 
partnership. Ibanez v. Winston, 218 
Mass. 469, 106 NE 141. (9) In an ac- 
tion for damages from a collision of 
plaintiffs automobile with a truck 
belonging to a company allegedly 
composed of defendant and another, 
an instruction requiring as condition 
of recovery that defendant be found 
to be a partner in, or himself oper- 
ating, an alleged partnership, was 
properly refused, as he may have been 
liable even though there may have 
been no such partnership. Ford v. 
Hankins, 209 Alia. 202, 96 S 349. (10) 
Request for binding instructions 
against one of two detendants alleged 
to be par.iners held properly refused 
where his testimony admits receipt 
and use by him of some of the mate- 
rial furnished by plaintiff. Thompson 
v. Piot, 52 Pa. Super. 305. (11) Ocher 
instructions held erroneous. Corpoly 
v. Corbly, 202 Ill. A. 469. 

[ad] iwembersnip in partnership at 
a particular time.—Where, in an ac- 
tion against a tirm for materials sold, 
it appears that plaintiff seeks to hold 
one defendant, who denies member- 
ship in the firm, as having been a 
member of the firm at the time the 
materials were furnished, an instruc- 
tion to find for defendant if his al- 
leged agreement with other members 
was made after a date after which 
plaintitt does not claim to have fur- 
nishea@ materials is not erroneous. 
Hely v. Hinerman, 303 Mo. 147, 260 
SW 471, 

45. See case infra this note. 

[a] Instructions held erroneous.— 
Kahn Co. v. Bowden, 80 Ark. 23, 96 
SW 126, 10 AnnCas 1382. 

46. See cases infra this note. 

[a] Instructions held not errone- 
ous.—(1) Instructions held to set out 
properly the principles of liability as 
a partner by ‘holding out. Mizell v. 
Sylacauga Grocery Co., 214 Ala. 204, 
106 S 858; Eggleston v. Wilson, 208 
Ala. 167, 94 S 108; St.. Louis Brew- 
ing Co. v. Schafer, 210 Mo. A. 213, 
242 SW 692; Schultze v. Steele, 69 
Mo. A. 614. (2) As permitting plain- 
tiffs to decide for themselves what 
acts of defendant and a third person, 
of whom defendant was alleged to 
have held himself out as a partner, 
were sufficient to justify them in as- 
suming that a partnership existed. 
English v. Moore, 28 Ga. A. 265, 110 
SE 737. (3) Other instructions held 
not erroneous. Cary vy. Simpson, 15 
Ga. A. 280, 82 SE 918; Weeks v. 
Hutchinson, 135 Mich. 160, 97 NW 
695. 

{b] Instructions held erroneous 
or misleading.—(1) In an _ action 
against one as having held himself 
out as a partner of a banker, an in- 
struction as to the duty of deposi- 
tors to exercise reasonable care and 
diligence in inquiring into his rela- 
tionship with the bank, before being 
able to assert an estoppel against his 
denial of liability, held less favor- 
able to defendant than he was en- 
titled to. Anfenson v. Banks, 180 
Iowa 1066, 163 NW 608, LRA1918D 
482. (2) An instruction that before 
plaintiff can recover against one who 
allowed his name to be used as a 
partner, the jury must find that he 
knew of, and consented to, his be- 
ing held out, is misleading as appear- 
ing to require an affirmative consent, 
rather than acquiescence, which 
would be sufficient. McCaskey Reg- 
ister Co. v. Blakeney, (Mo. A.) 224 
Sw 62. (3)* Other instructions held 
erroneous. Levy v. Alexander, 95 
Ala. 101, 10,S 394; Sheldon v. Bige- 
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low, 118 Iowa 586, 92 NW 701. 

[ec] Direction to recorded agree- 
ment.—An instruction that derend- 
ant, alleged to have held himselt out 
as a partner, is not bound by plain- 
tiff’s reading of a recorded agreement 
between detendant and another un- 
less directed thereto by defendant or 
at ‘his instance or with his knowledge 
or acquiescence, is properly refused, 
the recorded agreement tending to 
show a holding out as a partner 
whether or not plaintiff was so di- 
rected. Mizell v. Sylacauga Grocery 
Co., 214 Ala. 204, 106 S 858. 

47. See case infra this note. 

[a] Instruction held not errone- 
ous.—Filley v. Walker, 28 Nebr. 506, 
44 NW 737. 

48. See cases infra this note. 

[a] Instruction held erroneous as 
to parties defendant in an action 
against alleged partners for fraudu- 
lent representations. McKibbin v. 
Day, 71 Nebr. 280, 98 NW 845. 

49. See case infra this note. 

[a] Instruction held correct.— 
Ramey y. Interstate Cooperage Co., 
194 Ky. 597, 240 SW 78; Sager v. 
Tupper, 38 Mich. 258. 

bu. See cases intra this note. 

[a] Instruction held not errone- 
ous.—An instruction that if the jury 
found that either defendant or the 
partnership of which he was a mem- 
ber was liable for loss of a suit left 
with defendant and delivered to the 
partnership for cleaning, defendant 
would be liable for the obligations of 
the partnership, held not reversible 
error. Right Way Laundry v. Davis, 
98 Okl. 264, 225 P 345. 

[b] Instructions held erroneous.— 
(1) As authorizing a verdict against 
defendant partners separately or col- 
lectively. Costet v. Jeantet, 108 App. 
Div. 201, 95 NYS 638. (2) As author- 
izing a recovery against a partner- 
ship on a partnership obligation in 
one sum against one partner and in 
another sum against the other part- 
ner. Panos v. Manthou, 141 Wash. 
126, 250 P’ 953. .(8) Instruction! that 
the jury must find a verdict for or 
against both defendants held errone- 
ous. Knickerbocker Ice Co. v. Theiss, 
23 Misc. 625, 52 NYS 163. 

51. See cases infra this note. 

{a] Instructions held correct or 
erroneously refused.—(1) As to de- 
termining scope of authority of part- 
ner, with regard to signing notes, 
from past transactions indicating a 
custom or course of dealing. Maas- 
dam v. Van Blokland, 123 Or. 128, 
261 P 66. (2) Where the scope of a 
partnership is in dispute, it is error 
to refuse to charge that the acts of 
one partner can bind the other only 
if within the scope of the business. 
Iroquois Rubber Co. v. Griffin, 226 N. 
Y. 297, 123 NE 369 [rearg den 226 N. 
Y. 702 mem, 123 NE 871 mem]. (3) 
In an action against a partner to re- 
cover money deposited for safe-keep- 
ing, an instruction that, before plain- 
tiff could recover, it must appear that 
the money was actually received was 
properly modified by permitting a 
showing of receipt by the firm or by 
the other partner for the firm. Can- 
non v. Wing, 150 Mo. A. 12, 129 SW 
718. (4) Where a contract was made 
with one defendant only, and was 
never ratified by the others, a charge 
that plaintiff cannot recover if the 
contract was made before defendants 
entered into partnership, nor if the 
contract was not within the author- 
ity given by the partnership agree- 
ment to defendant with whom the 
contract was made, is not erroneous, 
Miller Pub.’ Co. v. Orth, 133 Minn. 
139, 157 NW 1083. (5) Other instruc- 
tions held correct. Jacobson v. 
Lamb, (Cal. A.) 267 P 114; Conely v. 
Wood, 73 Mich. 203, 41 NW 259. 
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member of a partnership to bind the firm or his co- 
_ partners,*! ratification of a partner’s act by: his co- 
partner,®°? note as obligation of firm or individual 
partner,®’ relief of partner from lability by nova- 


{[b] Instructions held erroneous or 
properly retused.—(1) A requested 
instruction that a partner must be 
shown to have had knowledge of, and 
to have consented to, the act of his 
copartner, berore he can be made 
liable, is properly refused where tne 
question whether the transaction 
had been made a part of the busi- 
ness of the nrm was lett for the 
determination ot the jury by an- 
other instruction. Boardman v. 
Adams, 5 Lowa 224. (2) An instruc- 
tion requiring plaintiff, suing a part- 
nership on notes signed in the tirm 
name by one partner, to prove that 
the partner was authorized to #:gn 
held reversible error. Bevan v. Hil, 
(Mo. A.) 284 SW 174. (3) in an ac- 
tion against partners for injuries in 
collision with a car owned by the 
partnership, the court erred in adding 
to a requested instruction to find for 
defendants if the car was being used 
tor the personal pleasure: and con- 
venience of the partner driving it, 
and not in the partnership business, 
the phrase ‘“‘or was not used for one 
of the purposes for which it was pur- 
chased.” Bunnell v. Vrooman, 250 
Mass. 103, 145 NE 58. 

{c] Purchase ot goods for firm— 
Charge held erroneous as instructing 
the jury that a purchase without 
more by a member of a partnership 
is sufficient to bind the partnership. 
Jewell-Loudermilk Co. v. Palmour 
a a Co., 29 Ga: A. 772, 116 SE 
[d] Sale of firm property.—In at- 
tachment against two as partners, 
in which a third person claimed the 
logs attached as mortgagee of one of 
the partners, an instruction that a 
sale by one partner would at most 
pass only his half interest held con- 
tusing, misleading, and erroneous, 
since under some circumstances the 
sale would pass the partnership title. 
Planters’ Trading Co. v. Moore, 7:Ala. 
A. 393, 62 S 302. : 

Cte] Employment.—A requested 
instruction that the employment of a 
relative by one partner at an éxorbi- 
tant price, without the knowledge or 
consent of the partner, does not' bind 
the firm, held properly refused; ‘and 
an instruction that the employment 
must be in good faith held proper. 
Smith v. Smith, 93 Me. 253, 44 A 905. 

52. See cases infra this note. 

[a] Instruction held correct as to 
ratification by a partner of the issu- 
ance by his copartner of a note in 
the name of the partnership. Maas- 
oe v. Van Blokland, 123 Or. 128, 261 


[b] Instruction held erroneous.— 
Where there was evidence that the 
execution of a partnership note by a 
member of the firm to secure a debt 
of a former firm had been ratified by 
the other member of the firm, it was 
error to instruct the jury that plain- 
tiffs could not recover’ thereon 
against such other member if, at the 
time they accepted the note, they 
knew it was so given. without his 
consent. Broughton v. Sumner, 80 
Mo. A. 386. 

53. See case infra this note. 

{a] Charges properly refused.— 
In action on a note executed by a 
partner and indorsed by him in the 
name of the firm, requested charges 
held properly refused as to presump- 
tion that proceeds of such note are 
intended for partner’s personal use, 
requirement on lender to inquire as 
to partner’s authority to bind copart- 
ners, knowledge or suspicion of lend- 
er, or notice to him from form of 
note, as to negotiation of note by 
partner for his private use, and as to 
position of firm name on back of note 
as prima facie showing accommoda- 
tion character of note. National 
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tion or release,°* knowledge of existence of partner- 
ship as requisite to a partner’s liability,®® restric- 
tion of lability of partnership to articles customa- 
rily used in the business,®° liability of a partner- 
ship for acts of its agent,®’ liability of a nontrad- 
ing partnership,®® signatures on notes,°® and right 
of one partner to all damages for infringement of a 
Likewise, the court 


partnership property right.®° 


Shawmut Bank v: McGlinn, 254 Mass. 
308, 150 NE 151. 

54. See case infra this note. 

[a] Instruction held not errone- 
ous as to inference of a novation or 
release from the circumstances, with- 
out proof of express agreement. 
aioe vy. Austin, 26 Ind. A. 399, 59 NE 

55. See case infra this note. 

[a] Instruction held misleading 
as omitting to require the jury to 
find that the credit was given in a 
partnership matter or for something 
in which the parties had a commu- 
nity of interest. Metzger v. Manlove, 
241 Ill. 113, 89 NE 249. 

56. See case infra this note. 

[a] Instruction held properly re- 
fused.—Mizell v. Sylacauga Grocery 
Co., 214 Ala. 204, 106 S 858. 


57. See case infra this note. 
[a] Instruction held not errone- 
ous.—An instruction that a copart- 


nership is bound by the acts of its 
agent, if one partner knew what the 
agent was doing and failed to give 
notice of lack of authority, held prop- 
er, although estoppel was not plead- 


eds Swift “vie Callaham, © 133 =S: Cc, 
353, 131 SE 146. 

58. See cases infra this note. 

[a] Instructions held erroneous 


or properly refused.—(1) As to lia- 
bility of nontrading partnership for 
loss of money of the firm by abscond- 
ing’ of partner. Clark v. Ball, 34 
Colo. 223, 82 P 529, 114 AmSR 154, 2 
LRANS 100. (2) Instruction as to 
power of member of nontrading part- 
nership to make note and as to lia- 
bility of copartner thereon held er- 
roneous as ignoring the 
tion between a commercial and a non- 
trading partnership. McPherson vy. 
Bristol, 115 Mich. 258, 73 NW 236. 


(3) In an action on a note signed in 


the name of a purported partnership 
by one partner, an instruction that, if 
a partnership existed and 
cipal business was earning commis- 


sions by dealing in land, there could 


be no recovery, is properly refused 
as eliminating the possibility of a 
finding that the partner who did not 
sign consented to, or authorized, the 


use of the name of the nontrading 


firm in the signing of the note. 
Chumbley v. Courtney, 181 Iowa 482, 
164 NW 945. 

59. See case infra this note. 

[a] 
ing.—Entwisle v. Carey, 
423, 12 A 768. 

60. See case infra this note. 

[a] Charge held erroneous.—A 
charge authorizing an award to one 
partner of all the damages for levy on 
the property of the partnership held 
erroneous. Haight v. Turner, 44 Tex. 
Civ. A. 595, 99 SW 196: 

D. C.—Robinson vy. Parker, 11 
App. 132. 

Ill.— Daugherty v. Heckard, 189 I11. 
239, 9) ING) F5:69% 

Ind. T-—Shapard Grocery Co. v. 
Hynes, 3 Ind. T. 74, 53 SW 486. 

Ky.—Humphrey v. Mattox, 42 SW 


eePana©ais: 


1100, 19 Kyl 1053. 

Mass.—Woodward v. Winship, 12 
Pick. 430. 

Mich.—Weeks v. Hutchinson, 135 
Mich. 160, 97 NW 695; Scholtz v. 
Freud, 128) Mich: ‘72, 87 NW). 130; 
Fountain v. Hutchinson, 108 Mich. 
596, 66 NW 477; Linn v. Howell, 34 
Mich. 102. 

N. Y.—Hagmayer v. Armbruster, 
85 Misc. 378, 71 NYS 1029. 


N. C.—Barrett v. McCrummen, 128 


distine- 


its prin- 


Instruction held not mislead- 


PARTNERSHIP 


termines.®? 


INO 


INDICES 815 38 SiH 2:86. 

Pa.—Frisbie v. McFarlane, 196 Pa. 
110, 46 A 359; Porter v. Wilson, 13 
Pa. 641. 

Tex.—Nolan County v. Simpson, 74 
Tex. 218, 11 SW 1098; Moore v. Wil- 
liams, 26 Tex. Civ. A. 142, 62 SW 977 

[a] Instruction held properly re- 
fused.—There is no error in refusing 
a prayer for an instruction that, if 
the jury should find the facts which 
they were instructed would consti- 
tute a partnership, “such relationship 
could not be affected by subsequent 
declarations by any one or all of the 
parties concerned,” since the declara- 
tions should be considered by the jury 


| in respect of the credibility of the 


witnesses as to the facts testified to 
by them as constituting the agree- 
ment. Robinson v. Parker, 11 App. 
Mw CHerilis2: 

62. Ala.—Edwards ..v. Parker, 88 
Ala. 356,°6 S 684. 

Tll.—Schmidt v. Balling, 91 Til. A. 
388. 

Mass.—Hewes v. Parkman, 20 Pick. 
0 


Mich.—Conely v. Wood, 738 Mich. 
203, 41 NW 259. 

N. H.—Chase v. Stevens, 19 N. H. 
465. 

; Oren a Ve CONC wich Or mone, 
8 P 

Wig itenee v. May, 117 Wis. 192, 
94 NW 465. 

Eng.—De Mautort v. Saunders, 1 B. 
Pyrtiy 398, 20 ECL 534, 109 Reprint 

36. 

{a] Instructions held proper or 
erroneously refused.—(1) Submitting 
question of ratification. Hewes v. 
Parkman, 20 Pick. (Mass.) 90. (2) 
Refusal of a request for a distinct 
withdrawal from the jury of the is- 
sue of actual partnership, where only 
an ostensible partnership was con- 
tended for, held erroneous. Anfenson 
v. Banks, 180 Iowa 1066, 163 NW 608, 
LRA1918D 482. : 

[b] Instructions held erroneous. 
—(1) In withdrawing from the jury 
the effect of evidence as tending to 
show the making of deposits with 
the firm and not with an individual 
partner. Edwards v. Parker, 88 Ala. 
356, 6 S 684. (2) In excluding the 
inference that might be drawn from 
the evidence that defendant, who de- 
nied he was a partner, held ‘himself 
out generally as such. ggleston v. 
Wilson, 211 Ala. 140, 100 S 89. 

63. See cases infra this note. 

[a] Instructions held not errone- 
ous or misleading.—(1) Instruction 
on existence of trading partnership 
and liability of one partner on note 
executed by other partner held appli- 
cable to evidence. Maasdam v. Van 
Blokland, 123 Or. 128, 261 P 66. (2) 
Instruction as to right of a partner. 
to pay individual debt with partner- 
ship funds, without consent of co- 


partners, and as to effect of payment. 


by partner of firm funds to his in- 
dividual creditor, who is also a firm 
creditor, held relevant to _ issues. 
Jones v. Austin, 26 Ind. A. 399, 59 NE 
1082. (8) Instruction held not mis- 
leading in not confining the issue as 
to the alleged partnership of defend- 
ants to the fact that they, as part- 
ners, were the owners of the goods in 
controversy at the time the contract 
was made for their sale to plaintiff. 
Holtzclaw v. Spears, 178 Ky. 8338, 200 
Sw 7. (4) Other instructions held 
applicable to evidence. Cary v. Simp- 
son, 15 Ga. A?r.280, 82 SH 918i). 
{[b] Error for failure to charge.— 
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should explain the probative force of evidence which 
is before the jury,®! and inform it of the questions 
which it is to decide and those which the court de- 
Instructions must be applicable to the 
pleadings and evidence,®* and must not be conflict- 
inconsistent,®° 
must not assume the existence of facts in dispute,®* 
nor state rules of law not applicable to the facts 


or argumentative.°® They 


Where there was an issue as to 
whether goods sued for were pur- 
chased by partners as agents for part- 
nership or*for themselves individu- 
ally, the court erred in failing to 
charge that the partnership would not 
be liable for the partners’ individual 
debts. Jewell-Loudermilk Co. v. Pal- 


mour Hardware Co, 29 *Gal Au” T72, 
116 SE 557. 
[c] Instructions, held erroneous, 


misleading, or properly refused.—(1) 
As inapplicable to the evidence. 
Humphrey v. Mattox, 42 SW 1100, 19 
KyL 1053; White v. McPeck, 185 
Mass. 451, 70 NE 463. (2) Instruc- 
tion as to existence of partnership 
held properly refused as based on 
facts not proved and ignoring other 
evidence. O. L. Standard Dry Goods. 
Co.-v. Hale, 148 Va. 640, 139 SE 300. 
(3) Where a firm, sued on a promis- 
sory note, enters a general denial and 
a denial that the signature is genuine, 
to which there is no reply or plea of 
estoppel, it is error to instruct the 
jury as to the estoppel of the firm to: 
deny the authority of its agent to 
make and deliver the note. Eggles- 
ton v. Mason, 84 Iowa 630, 51 NW 1. 
(4) Where one of two defendants, 
sued as partners, pleads lack of suf- 
ficient information to admit or deny 
the allegations of the petition, and 
the other denies the indebtedness and 
pleads no partnership, it is error to 
charge that the only issue is one of 
partnership, disregarding the indebt- 
edness. American Cotton College v. 
Atlanta Newspaper Union, 138 Ga. 
147, 74 SE 1084. (5) An instruction 
that the partnership of defendants 
having been alleged and not denied 
in the next succeeding pleading, is 
admitted for the purpose of the 
cause, is erroneous as taking from 
defendants the right to prove that 
the transaction was not a partner- 
ship one. Tippett v. Myers, 127 Md. 
527, 96 A 678: 

Generally see Trial [38 Cye 1612 
et seq]. 

64. Rector v. Robins, 74 Ark. 437, 
86 SW 667. 

Generally see Trial [38 Cyc 1604]._. 

65. See cases infra this note. 

[a] Instruction held misleading. 
—In a suit by the wife of a partner: 
for services performed for the part- 
nership, in which defendants claimed 
that the services were performed un- 
der agreement that partners and 
their respective wives would render 


services without compensation, an 
instruction was held misleading in 
that it authorized recovery, even 


though the alleged agreement was 
made and all services for which the 
claim was made were rendered there- 
under, unless defendants.also estab- — 
lished that the services were of tri-- 
fling value. Bass v. Sherr, 185 Iowa 
398, 170 NW 741. 

Generally see Trial [38 Cyc 1604]. 

66. Crane Co. v. Tierney, 175 Ill. 
%9;' 51 NB -W15. 

Generally see Triqt [38 Cye 1600 
et seq]: 

67. See cases infra this note. 

[a] Instructions held erroneous or 
properly refused: (1) In assuming 
that a purchase of goods was within 
the apparent scope of the firm busi- 
ness. Crane Co. vy. Tierney, 175 Ill. 
79, 51 NE 715. (2) In assuming ex- 
istence of partnership and firm lia- 
bility. Lawrence v. Westlake, 28 
Mont: 503, 73 P 119.. (83) As preter- 
mitting a question of fact as to 
whether a partnership was a ‘‘com- 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number,. 
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in the ecase;®§ but the court is not bound to lay 
down a general principle which will apply to all 
cases without exception.®® 

[§ 545] d. Verdict and Findings. General rules‘°® 
apply to the verdict and findings in actions by or 
against firms or partners.‘+ Each partner being 
liable for the acts of his copartners, within the scope 
of the business,‘? it has been said that a verdict 
against the partnership is against each partner.*® 
A verdict against A and B is not necessarily, because 
of the use of their names conjunctively, a verdict 
against them as partners, where they are sued as a 
partnership and as individuals.‘* Where a statute 
permits judgment against one partner without judg- 
ment against another, a verdict releasing one of 
alleged partners and finding against the others is 
not inconsistent.‘° General rules’® apply as to the 
sufficiency of findings.‘* Likewise, general rules7§ 
apply to the construction and effect of findings.*® 
The findings must not be -inconsistent with one an- 
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faye Ces O09 
other.8° The court may determine whether the ver- 
dict or the findings in a particular case are proper 
in form,*! or are justified by the evidence.*? If a 
verdict or finding is unsupported by evidence, the 
court may set it aside;*? but it will not disturb a 
finding, warranted by the evidence, on a question 
submitted to the jury under proper instructions.** 

[§ 546] 20. Judgment***—a. In General. Like 
other judgments,** a judgment in favor of, or against 
a partnership, must conform to the pleadings and 
verdict or findings,** and be supported by the evi- 
dence adduced.*§ 

Adjusting equities of parties. In an action at 
law against a firm it is improper to enter a judg- 
ment adjusting the equities of plaintiffs and the 
other creditors of the firm; such an adjustment can 
be had only in equity.*® It is also improper for the 
same reason in a judgment against several partners 
to give some of them judgment over against the 


mercial concern.’’ Mizell v. Sylacau- 
ga Grocery Co., 214 Ala. 204, 106 S 
858. (4) As not requiring a finding 
of partnership between plaintiffs. 
Watts v. Pierson, 170 Mo. A. 532, 156 
SW 724. (5) In telling the jury that 
a person was shown by the’ facts to 
be agent for a firm, where the’ agen- 
cy was a question for the jury under 
the evidence. Hodel-Mutti Mfg. Co. 
v. Ham, 112 Mo. A. 718, 87 SW 608. 

68) Crane Co. ve Tierney, 175 1. 
79; ol) NE(L5: 

fa] Instruction held to state law 
applicable as to liability of firm for 
goods purchased by silent partner. 
Maurer vy. Miday, 25 Nebr. 575, 41 NW 
395. 


69. Maurer v. Miday, supra. 

70. See Trial [38 Cyc 1868 et seq]. 
71. See cases infra notes 72-84. 
72. See supra § 289 et seq. 

73. Port Arthur Rice Milling Co. 


v. Beaumont Rice Mills, 105 Tex. 514, 
152 SW 629. 

74. Lilly v. Yeary, (Tex. Civ. A.) 

75. Seibel v. Crim, (Mo. A.) 7 SW 
(2d) 302 

77. See cases infra this note. 

{a] Finding held  insufficient.— 
chased by, and delivered to, defend- 
ants, sued as partners, at their “spe- 
suffice as finding that oats were pur- 
chased within the scope of the part- 
(Utah) 271. P 31. 

[b] Finding held within issues.— 
(Cal. A.) 262 P 403 

[ce] Conclusions of law.—In an ac- 
defendants had _ entered into a co- 
partnership, judgment for plaintiff 
facts stated as a conclusion of law 
that defendants had entered into a 
facts stated show that defendants 
had dealt with plaintiff as partners. 
74 Ind. A. 548, 129 NE 257. 

78. See Trial [38 Cyc 1930]. 

[a] Particular findings construed. 
—(1) The effect of a finding that a 
ducted by a corporation is that the 
business was owned and operated 
that the partnership was entitled to 
the proceeds of the sale of the busi- 
292, 218 P 611. (2) The effect of the 
finding that a partner had authority 
of a note, but that he. was not ex- 
ee Tees. ane 


pressly authorized to do so by nis 
partner, is that the authority was im- 
plied from the common course of the 
business of the firm. Rodabaugh v. 
Kauffman, 53 Cal. A. 676, 200 P 747. 
(3) A finding that defendants are 
partners would necessarily embrace 
a finding that they engaged in a joint 
enterprise. Beierla v. Hockenedel, 
25 Oh: WAS 86, 1S NE ONS: 

80. See cases infra this note. 

[a] Findings held not inconsistent 
as to adjustment of partnership’s ac- 
counts with creditors under direction 
of board of trade. Shelly v. San 
prance Bd. of Trade, (Cal. A.) 262 

403 


WAT Findings held inconsistent.— 
A finding that one obligor of a part- 
nership note was not released by the 
payee is inconsistent with the legal 
effect of a further finding that his co- 
obligors were released. Pacific South- 
west Trust, ete., Bank v. Mayer, 138 
Wash. 85, 244 P 248. 

Inconsistent findings generally see 
Trial [38 Cye 1926]. 

81. Austin v. Appling, 88 Ga. 54, 
13 SE 955; Maynard vy. Ponder, 75 
Ga. 664; Gill v. Bickel, 10 Tex. Civ. 
A. 67, 30 SW 919; Matthies v. Herth, 
31 Wash. 665, 72 P 480; Cornhauser 
v. Roberts, 75 Wis. 554, 44 NW 744. 

Form and language of verdicts gen- 
erally see Trial [38 Cyc 1876 et seq]. 

82. Ill.—Ziegenhein v. Smith, 116 
Ill. A. 80. 

Me.—Look v. Watson, 117 Me. 476, 
104 A 850. 

Pa.—Sharp v. Murray, 31 PittsbLeg 
JNS 301. ; 

Tenn.—O. S. Kelly Co. v. Zarecor, 
(Ch. A.) 62 SW 189. 

Tex.—Masterson v. Heitmann, 38 
Tex. Civ. A. 476, 87 SW 227. 

Utah.—Mitchell v. Jensen, 29 Utah, 
346, 81 P 165. 

[a] Thus, where plaintiff sued sev- 
eral as copartners, but only proved 
liability of one, there being no: evi- 
dence that the others were partners, 
and no amendment having been made, 
exceptions to a- general verdict 
against all defendants must be sus- 
tained. Look vy. Watson, 117 Me. 476, 
104 A 850. 

Responsiveness of verdict and find- 
ings to evidence generally see Trial 
[388 Cyc 1884, 1925]. 

83. Bosworth v. West, 68 Ga. 825; 
O. S. Kelly Co. v. Zarecor, (Tenn. Ch. 
A.) 62 SW 189. 

See Texter v. Wachs, 83 Pa. Super. 

oto. 

85. Cross references: 

Binding effect of judgments against 
partners, surviving partners, etc. 
see Judgments § 1454. 

Finality of judgment as dependent 
on the disposition as to all mem- 
bers of plaintiff or defendant firm 


143 SW 926, 148 SW 283, 150 SW 884 
152 SW 823. 

76. See Trial [38 Cyc 1919 et sea]. 
Omnibus finding that oats were pur- 
cial instance and request,’”’ does not 
nership business. Prows v. Hawley, 
Shelley v. San Francisco Bd. of Trade, 
tion involving the issue of whether 
will be upheld, although findings of 
contract of partnership, where the 
Traders’ Loan, etce., Co. v. Butcher, 

79. See cases infra this note. 
partnership owned a business con- 
for the benefit of the partners and 
ness. Calkins v. Calkins, 63 Cal. A. 
to sign in thé firm name a guaranty 

[47 C. 
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*By RuDY J. GROSSMAN (§§ 546-568). 


see Appeal and Error § 278. 

Joint or several judgment generally 
see Judgments §§ 73, 75. 

Judgment in another state against 
one partner aS merger see Judg- 
ments § 1607 note 96 [b]. 

Recovery by one partner for injury 
to firm property as bar to action by 
firm see Judgments § 1260 note 1 


[el. 

Set-off of judgments see Judgments 
§ 1089 note 28 [a]. 

When partners concluded by foreign 
judgment see Judgments § 1610 
note 25 [g] 


86. See Judgments § 87 et seq. 
87. Cal.—Freeman vy. Campbell, 55 
Cal Auer: 


Fla.—Hancock v. State Exch. Bank, 
10, Bla. 243, 70. Sv2TtL Pauley. Com-= 
mercial Bank, 66 Fla. 83, 63 S 265. 

N. D.— Kellogg v. Gilman, Sa BY 
538, 58 NW.33 

Tex. pahitces Ve, MeDilh Tex. A. 
Civ. Cass $2 1266: 
ee .—Beale v. Hall, 97 Va. 383, 34 

[a] Matters litigated by both par- 
ties——Coleman Nat. Bank v. McDon- 
ald, (Tex. Civ. A.) 286 SW 487. 

[b] Finding held inconsistent.— 
A finding that one of joint obligors on 
a partnership note was not released by 
the payee is inconsistent with a part 
of the judgment dismissing from the 
action the codbligors, with prejudice. 
Pacific Southwest Trust, ete, Bank 
v. Mayer, 138 Wash. 85, 244 P 248. 

88. Graham y. Sewell, 80 Fla. 720, 
86 S 639; Snyder v. Slaughter, (Tex. 
Civ. A.) 208 SW 974. And see Lucas 
V.., Juamonit, UO Opeille Amara 

[a] Erroneous judgment.—Where 
an action against stockholders of a 
supposed corporation made liable as 
members of a general partnership by 
Comp. L. (1914) § 2652, on noncompli- 
ance with that section, is against 
them as individuals and as copart- 
ners, and some are not jointly liable 
with others, a joint judgment against 
all is erroneous. Markley v. I. EB. 
Schilling Co., 91 Fla. 1029, ~109 Selo: 
Graham v. Sewell, 80 Fla. 720, 86 S 
639; Rentz v. Live Oak Bank, 61 
Fla. 403, 55 S 856. 

[b] Judgment held proper.—That 
plaintiffs sued as a firm in an action 
for damages to a shipment of horses 
consigned by the firm did not render 
erroneous a joint judgment in favor 
of them as the individual members 
of the firm, where the evidence was 
conflicting whether the horses be- 
longed to the firm, or part of them be- 
longed to one partner and the rest 
to the other. Quanah, etc., R. Co. v. 
gene e (Tex. Ciy. A.) 169 SWw 


89. Wilson v. Benedict, 90 Mo. 208, 
2 SW 2838. 
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others.?° 


claim. 


[§ 547] b. Parties—(1) Description Generally. 
Except as permitted by legislation whereby, in many 
jurisdictions, judgments may now be entered for or 
against partnerships in the firm name,’” the persons 
composing a partnership, whether plaintiffs®? or de- 
fendants,®* should be designated by their full names, 
although irregularities in this respect have been 
treated by many courts as not fatal both as to judg- 
ments in favor of,®®> as well as against, a partner- 
ship,?® although in one jurisdiction, at least, a judg- 


90. Willis v. Burkburnett First 
Nat. Bank, (Tex. Civ. A.) 262 SW 851; 
Pennington v. Fleming, (Tex. Civ. A.) 
212 SW 3038; Snyder v. Slaughter, 
(Tex. Civ. A.) 208 SW 974. 

91. Ingham. Lumber Co. v. Inger- 
soll, 93 Ark. 447, 125 SW 139, 20 Ann 
Cas 1002. 

925 Viloy.duiv.. Hicks 315 Gano140: 
Lindsay Great Falls Co. v. McKinney 
Motor Co., 79 Mont. 136, 255 P 25; 
Haskins v. Alcott, 13 Oh. St. 210. 

[a] Misnomer. ae decree rendered 
against a partnership is good, al- 
though in the decree the names of 
the partners are transposed in the 
an name. Loyd v. Hicks, 31 Ga. 
140. 

[b] In Alabama a judgment may 
be rendered against a partnership in 
its firm name. Wahouma Drug Co. 
v. Clay, 193 Ala79, 69 S 82; Keller 
v. Ray Motor Co., (A.) 114 8S 422. 

93. MacVeagh v. Wild, 95 Fed. 84 
(construing Indiana law); Conn v. 
Sellers, 198 Ala. 606, 73 S 961; Hitch 
v. Gray, 15 Del. 400, 41 A 91; “Wright 
v. McCampbell, 75 Tex. 644, 13 SW 
293; Burden v. Cross, 33 Tex. 685. 
See Shirran,” v. + Dallas,.21 Cali iA: 
405, 132 P 454, 462 (averments held to 
allege a judgment in favor of in- 
dividuals as partners). 

[a] A judgment, entered on a war- 
rant of attorney, in favor of partners 
by their style, on a-note under seal, 
given to them by the name of the 
firm, is valid. McNamee vy. Huffman, 
3 Del. 425. 

Designating parties in judgments 
generally see Judgments §§ 131, 132. 

94 Ala.—Lanford v. Patton, 44 
Ala. 584; Reid v. McLeod, 20 Ala. 
576. 

Ind.—Meyer vy. Wilson, 166 Ind. 651, 
76 NE 748. 

Miss.—Philadelphia Bank vy. Posey, 
130 Miss. 530, 92 S 840. 


Ne vy.—Smart v. Valencia, 49 Nev. 
411, 248 P 46. 
N. Y.—Judd ieee ete., Oil Co. 


v. Hubbell, 76 N. Y. 
Pa.—Gardner v. yeret 14,Rax Co; 
549, 


Tex.—Glasscock v. Price, 92 Tex. 
271, 47 SW 965. 
Wis.—Moore v. Dickson, 121 Wis. 


591, 99 NW 322. 

[a] Judgment held to be against 
individuals.—(1) A judgment that 
plaintiff ‘recover from the defend- 
ants, Brantley Bros., a late firm com- 
posed of Z. A. Brantley and Jones 
Brantley,” etc., is not void as being 
against the partnership only, but is 
against each of the designated mem- 
bers thereof. Philadelphia Bank v. 
Posey, 130 Miss. 530, 92 S 840. (2) 
The judgment for plaintiff, conform- 
ing to pleadings, in an action against 
“B. and R., copartners doing busi- 
ness as B., F. & R., as attorneys in 
fact of and representing A. et al., as 
underwriters, doing business under 
the name or style of New York & 
New England Underwriters at Lloyds, 
of New York City,’ is one against in- 
dividuals, and not against an associa- 
tion, incorporated or not, so that it is 
error to strike therefrom the conclud- 


Likewise, in an action by a partnership, 
the recovery may not be proportionately ‘reduced by 
reason of the fact that one of the partners makes no 
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a nullity.®* 


[§§ 546-548 


ment against a partnership without setting out the 
names of the partners composing it is regarded as 
The omission of the name of the firm is 


immaterial in a judgment in favor of the partners,?® 


Partners. 


ing words, commencing with “as un- 
derwriters.’’ Keuthen v. Bremer, 134 
App. Div. 959 mem, 119 NYS 278. 

[b] Entry of separate judgments. 
—The entry of a separate judgment 
against each defendant in an action 
against partners upon a partnership 
obligation, instead of a joint judg- 
ment against all, is a mere irregu- 
larity. Judd Linseed, etc., Oil Co. v. 
Hubbell, 76 N. Y. 543. 

fc] Where individual partners 
were adjudged bankrupts (1) but the 
firm was adjudgedSsolvent, an action 
against the several members with the 
allegation that they were doing busi- 
ness as partners was in proper form, 
and the judgment should run against 
all the partners doing business under 
the firm name. Lansing Liquidation 
Corp. v. Heinze, 184 App. Div. 129, 171 
NYS 738. (2) In an action against a 
partnership, two members of which 
had been adjudged bankrupt, the 
judgment should establish their lia- 
bility as copartners, and since the 
creditor could not reach their prop- 
erty until exhaustion of the firm’s as- 
sets, which were not shown to be in- 
adequate, the question of release by 
discharge in bankruptcy need not be 
adjudicated. Lansing Liquidation 
Corp. v. Heinze, supra. (3) Generally 
see Bankruptcy § 615. 

{[d] Form of judgment.—On a 
proper verdict the judgment should 
be that plaintiff have and recover 
from defendants, A and B, a copart- 
nership composed of A and B, both 
of whom were personally served with 
summons, the sum of , together 
with all costs of this action, for all 
of which let execution issue against 
such partnership and the joint prop- 
erty be subjected to the payment of 
such amount, and if the partnership 
property be insufficient to satisfy the 
judgment, then let execution issue 
against the individuals composing the 
partnership. Hassen v. Rogers, 123 
Okl» 265,. 253°) RP: 72:3) Taylor v. -Quin- 
nett, 109 Okl. 241, 235 P 214. 

95. U. S.—MacVeagh v. Wild, 95 
Fed. 84 (construing Indiana law) 

Ala.—Simmons v. Titche, 102 Ala. 
317, 14 S 786; Moore v. Watts, 81 Ala. 
261, 2 S 278; Collins v. Hyslop, 11 
Ala. 508. 


Ark.—Hawkins v. Simmons, 165 
Ark, 461, 264 SW 963; Spaulding Mfg. 
Co..v. Godbold, 92 Ark. 63, 121°SW 


1063, 185 AmSR 168, 29 LRANS 282, 
19 AnnCas 947. 

Ill.—Gore vy. Muhlenburg, 135 Ill. 
A. 525; Ives v. Muhlenburg, 135 I11. 
A. 517. 

Ind.—Meyer v. Wilson, 166 Ind. 651, 
76 NE 748; Bohon vy. State, 5 Blackf. 
467; Jones v. Martin, 5 Blackf. 351. 

Miss.—Presley v. Anderson, 42 
Miss. 274 

Mo.—Davis v. Kline, 76 Mo. 310; 
Fowler v. Williams, 62 Mo. 403; El- 
lis v. Jones, 51 Mo. 180; Weldon vy. 
Fisher, 194 Mo. A. 573; 186 SW 1153. 

N. C.—Lash v. Arnold, 53. N.C. 206 
[appr Wall v. Jarrott, 25 N.C. 42, and 
overr Cohoon v. Morton, 49 NEC) 356]. 

Okl.—Kale v. Humphrey, 67 Okl. 
197,170. P1223: 

Tenn.—Marshal v. Hill, 8 Yerg. 101. 


or one against them.®® 

[§ 548] (2) Judgment for or against Individual 
In an action by a partnership, judgment 
may not be rendered in favor of one or more, but 
less than all of the persons described in the com- 
plaint as composing the firm.t 
counts upon a partnership liability of several per- 
sons, and proves a liability against a part only of 
the defendants, he is generally allowed to take judg- 
ment against these.” 


But when plaintiff 


This is allowed everywhere 


~*~ 

Tex.—Wright v. McCampbell, 75 
Tex. 644,13 SW 298%; Corder xv. Stein- 
er, (Civ..A.) 54°SW. 277. 

W. Va.—Fredlock v. Fredlock, 70 
W. Va. 607, 74 SE 865. 

Wis.—McIndoe v. Hazelton, 19 Wis. 
567, 88 AmD 701. 

For instance, a judgment in 
of “H. & H.,” without stating 
their given names, is not erroneous, 
when defendant has not objected to 
the suit proceeding in such name, 
the irregularity being a matter for 
abatement. Marshall v. Hill, 8 Yerg. 
(Tenn.) 101. 

Heed es by default see infra § 


96. Tonge v. Item Pub. Co., 244 
Pa. 417, 91 A 229; Shelansky v. Wein- 
feld, 82 Pa. Super. 180; Justice v. 
Meeker, 30 Pa. Super. 207; Myers v. 
Sprenkle, 20 Pa. Super. 549; Rice v. 
Summers, 2 Pa. Dist. 81; Link v. 
Repple, he PahiiCan 138s Houssels v. 
Coe, (Tex. Civ. A.) 159 SW 864; Ket- 
ic v. Pratt, (Tex. Civ. A.) 100 SW 

[a] In Alabama (J) the rule for- 
merly was that a judgment by de- 
fault could not be taken against a 
partnership in its firm name, the 
names of the partners nowhere ap- 
pearing in the record. Reid v. Mc- 
Leod, 20 Ala. 576. (2) A partnership 
may now be sued by its firm name. 
See supra note 92 [b]. 

97. Weldon v. Fisher, 194 Mo. A. 
573, 186 SW 1153; Moses P. Johnson 
Mach. Co. v. Watson, 57 Mo. A. 629. 

98. Weimer v. Rector, 43 W. Va. 
735, 28 SH 716. 

99. Bailey v. Crittenden, (Tex. Civ. 
A.) 44 SW. 404. 

1. U. S.—Crystal Copper Co. v. 
Gaido, 5 F. (2d) 881. 

Cal.—Weinreich v. Jonnston, 78 Cal. 
254, 20 P 556. 

Colo.—Jansen v. Hyde, 8 Colo. A. 
38, 44 P 760. 

Nebr. —Edwards v. Hatfield, 93 
Nebr. 712, 141 NW 1020. 
ye C.—Cantrell v. Fowler, 24 S. C. 

[a] Rule applied.—In a suit by 
partners upon a note made to one of 
them individually, Code Civ. Proc. § 
578, providing that judgment may 
be given for one or more of several 
plaintiffs, will not be applied to per- 
mit judgment in favor of such indi- 
vidual partner. Weinreich v. Johns- 
ton, 78 Cal. 254, 20 P 556. 
oe Ala. —Longstreet v. Rea, 52 Ala. 

Cal.— McNeil v. Kredo, 31 Cal. A. 
76, 159 P 818; Grangers’ Union v. 
Ashe, 12 Cal. A. 157, 108, P5333. 

Conn.—Salomon ev. Hopkins, 61 
Conn. 47, 23 A 716; Benedict v. Ste- 
vens, 25 ‘Conn. 392 

Ga.—Burson v. Shields, 160 Ga. 7238, 
129 SE 22; Doody Co. v. Jeffcoat, 127 
Ga. 301, 56 SE 421; Phillips v. Wait, 
105 Ga. 848, 32 SE 647.5 Ledbetter v. 
Dean, 82 Ga. 790, 9 SE 720; Maynard 
Va Ponder, 75 Ga. 664, 

Ind.—Rose v. Comstock, 17 Ind. 1; 
Hubbell v. Woolf, 15 Ind. 204; Fishel 
v. Pinckard, 80 Ind. A. 544, 141 NE 
615;. Brandt v. Hall, 40 Ind. A. 651, 
82 NE 929; Beatty v. O’Connor, 2 Ind. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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when the liability is in tort.* In some jurisdictions, 
however, he is not allowed to do this, when he counts 
on a joint promise of all the defendants.t If his 
complaint is on a partnership obligation and his 
proof establishes such obligation on the part of the 
defendants, he cannot take judgment against a part 
of them only,® unless, in some jurisdictions, service 
is not had on all of the partners,® or unless the suit 
is brought in a jurisdiction where the liability of 
partners is joint and several." 

Action in firm name. Where a partnership is sued 
by its firm name, judgment cannot be given against 
one of the partners individually,’ although eek a 
«Judgment has been held valid as against collateral 
attack where the partner adjudged liable was served 
with process.® <A plaintiff who sues a firm in its firm 
name under statutory authority cannot take judg- 
ment against a partner as for a personal debt,?° al- 
though, if one person is transacting business in a 
firm name, a judgment may be rendered against him 
in such name.?+ 

Judgment in favor of individual partner. Except 
as an individual partner may have the right to sue 
in behalf of the partnership!? a judgment should 
not be rendered in favor of an individual vartner 


A. 337, 27 NE 446. been discharged 
j , 9 Kan. 56. 


Md. Vv. Bradley, 87 Md. 
488, 40 A 58. 


Mass.—Taft v. Church, 164 Mass. 3. 
504, 41 NE 681; Taft v. Church, 162 | 54, 13 SH 955.. 
Mass. 527, 39 NE 283; Wiggin v. Lew- 
is, 12 Cush. 486 (construing Pub. St.}] A. 358 
e 170 § 5). Contra Tuttle v. Cooper, 
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in bankruptcy, a 12. 
judgment against the remaining part- 
ner alone was proper. 


Til.—Swenson vy. Erickson, 


Minn.—Jewison v. Dieudonne, 


[47 C.J.] 1011 
upon a partnership claim,?* unless the nonjoinder 
of his copartners has been waived;** on the other 
hand a judgment for two partners, one of whom was 
not a party to the action, is invalid.*® 

[§ 549] (3) Judgment against Partnership and 
Partners as Individuals. Under pleadings and is- 
sues authorizing it, a judgment against a partner- 
ship and the individuals composing it is proper ;** 
but a plaintiff suing upon a partnership liability can- 
not have judgment against the partners upon their 
several liability unless such liability is specially 
pleaded.17 A statute authorizing, in an action 
against partners, a judgment against the firm and 
the partners cited!® does not authorize a judgment 
against the firm when some of the partners only are 
sued.'® 

[§ 550] (4) Judgment against Partnership in Ac- 
tion against Partners Individually. If a plaintiff 
sues the partners, he cannot take judgment against 
the partnership in its firm name;”?° but it must run 
against the partners as individuals. 

[§ 551] (5) Partners Not Served with Process— 
(a) In General. At common law a valid judgment 
could not be entered against a partner not served 


with process,?? nor could a joint Judgment be en- 


See supra § 458. 


13. Hale v. MsKenzie, 


(Tex. Civ. 
A.) 198 SW 1004. 


Brazil v. Aze- 


vedo, 32 Cal. A. 364, 162 P 1049. 14. Claim of nonjoinder see supra 
Ga.—Austin v. Appling, 88 Ga. | § 477. 
15. Western Grocery Co. v. Jata, 


90 Tl. | (Tex. Civ. A.) 173 SW. 518. 
16. Ala.—Clark v. Johnson, 7 Ala. 


A. 507, 61S 34. 


10 Pick. 281 (decided before statute). 

Minn.—Bunce v. Pratt, 56 Minn. 
8, 57 NW 160; Keigher v. Dowlan, 
-47 Minn. 574, 50 NW 823. 

Miss.—Wise v. Cobb, 135 Miss. 673, 
100 S 189. 

Mo.—Crews v. Lackland, 67 Mo. 
619; Finney v. Allen, 7 Mo. "416; Tir- 
ry v. Hogan, 181 Mo. A. 48, 163 SW 
873; Laumeier v. Dolph, 145 Mo. A. 
78, 130 SW 360; Woods-Evertz Stove 
Co. v. Grubbs, 135 Mo. A. 466, 116 SW 
5; Kneisley Lumber Co. v. Haward B. 
Stoddard Co., 113 Mo. A. 306, 88 SW 
774; Hodel-Mutti Mfg. Co. v. Ham, 
112 Mo. A. 718, 87 SW 608. 

Nebr.—Roggenkamp v. Hargreaves, 
39 Nebr. 540, 58 NW 162. 

Nev.—Conway v. Lyon County 
Highth Judicial Dist. Ct., 40 Nev. 395, 
164 P 1009. 

N. H.—Gay v. Johnson, 32 N. H. 
167. 

N.. Y¥.—Pruyn v. Black, 21 N.Y. 
300; Fielden v. Lahens, 2 Abb. Dec. 
111, 6 AbbPrNS 341, 3 Transcr. A. 218; 
New York Fireproof Tenement Assoc. 
y. Stanley, 105 App. Div. 432, 94 NYS 
160; Rogers v. Ingersoll, 103 App. 
Div. 490, 93 NYS 140; Lapinsky We 
Colish, 61 Misc. 319, 113 NYS 733. 

Okl.—Pace v. Continental Supply 
Co., 120 Okl. 302, 251 P 743. 

Pa.—Moses v. Dulles, 1 Phila. 46; 
Sharp v. Murray, 31 PittsbLegJNS 
301. 

S. D.—North Star Boot, ete., Co. v. 
Stebbins, 3 S. D. 540, 54 NW 593. 

Tex.—Willis v. Morrison, 44 Tex. 
27; Hoxie v. Farmers’, etc., Nat. Bank, 
20 Tex. Civ. A. 462, 49 SW 637; Kemp 
vy. Wharton County Bank, 4 Tex. Civ. 
A. 648, 23 SW 916. 

vVt.—-Armour v. Ward, 78 Vt. 60, 61 
A 765. 

Wis.—Little v. Staples, 98 Wis. 344, 
73 NW 653. 

Eng.—Darwent v. Walton, 2 Atk. 
510, 26 Reprint 707. 

Que. —Walker v. Lamoureux, 13 
Que. K. B. 209 [aff 21 Que. Super. 492]. 

[a] Bankruptcy of firm and co- 
partners.—Since a copartner is liable 

' to a creditor for the entire amount of 
a partnership debt, where the credi- 
tor joins the artners and the part- 
nership, but all save one partner had 


748. ‘111 SE 750. 


127 
Minn. a Ata. 149 NW 20. 
N. Y.—Matter of Blackford, 35 App. 
pie 330, 54 NYS 972. 
Va.—Cook v. Coleman, 90 W. Va. 


4. Carstens v. Frye-Bruhn, etce., 
Co., 1 Alaska 140; Blythe v. Cording- 
ly, 20 Co’o. A. 508, 80 P 495; Sher- 
burne v. Hyde, 185 Ill. 580, 57 NE 776; 
Gribbin v. Thompson, 28 Ill. 61; Wil- 
as v. Lowe, 49 Ind. A. 606, 97 NE 


Effect of failure to serve some part- 
ners see infra § 551. 

5. Williams v. Lowe, 49 Ind. A. 606, 
97 NE 809; Beatty v. O’Connor, 2 Ind. 
A. 337, 27 NE 446; New York Fas- 
tener Co. v. Wilatus, 65 App. Div. 467, 
73 NYS 67; Brandagee v. Cleary, 152 
NYS 628; Hassen v. Rogers, 123 Okl. 
265, 253 P 72; Bearman v. Bracken, 
112 Okl. 237, 240 P 713; Pope Mfg. 
Co. v. Charleston Cycle Co., 55 S. C. 


528, 33 SH 787; Geddes v. Simpson, 2 
S.C. 533: 
[a] For instance, it is improper 


to allow judgment against one of two 
partners for half the sum sued for. 
Teller v. Gerry, 30 Misc. 126, 61 NYS 
864; Et. Worth, etc., R. Co. v. Shank, 
(Tex. Civ. A.) 167 SW 1098. 

6. See infra § 551. 

7. Simpson v. Schulte, 21 Mo. A. 
639; Sellers v. Puckett, (Tex. Civ. A.) 
180 SW 639 [cit Wiggins v. Black- 
shear, 86 Tex. 665, 26 SW 939; Da- 
vis v. Willis, 47 Tex. 154; Hoxie v. 
Farmers’, etc., Nat. Bank, 20 Tex. 
Civ. A. 462, 49 SW 637]; Springtown 
First Bank v. Hill, (Tex. Civ. A.) 151 


SW 652. 

8. Ogle v. Miller, 128 Iowa 474, 
104 NW 502; Adkins v. Arthur, 33 
Tex. 431; Jackson v. Litchfield, 8 Q. 
B. D. 474; Banque D’Hochelaga v. 
Maritime R. News Co., 31 N. S. 9. 

9. Marsh v. Mead, 57 Iowa 535, 10 
NW 922. 

10. KH. E. Yarbrough Turpentine 
Co. v. Taylor, 201 Ala. 434, 78 S 812; 
Ellsberry v. Block, 28 Colo. 477, 65 
P.629;; Breenev,.Booth;/'3 Colo.’ ‘A. 
470, 33 P 1007; Howes v. Patterson, 
76 Ga. 689. 

ll. Mueller v. Kinkead, 113 Ill. A. 
132; Easterwood v. Burnett, 59 Tex. 
Civ. A. 521, 126 SW 934. 


Cal.—Harbor City Canning Co. v. 
Dant, 201.Cal. 79, 255 P 795. 

Porto Rico.—Lamadarid v. Torrens, 
28 Porto Rico 824. 

Tex.—Patten v. Hill County, (Civ. 
A.) 297 SW 918; Wichita County 
Lumber Co. v. Maer, (Civ. A.) 235 SW 
990; Hamilton County Dev. Co. v. 
Sullivan, (Civ. A.) 220 SW 116; Early, 
ete, Grain Co, v. Fite, (Civ: VANS 147 
SW 673 

Wash.—Barbo v. Norris, 138 Wash. 
627, 245 P 414. 

17. Parker Motor Co. v. Hamilton, 
(Tex. Civ. A.) 9 SW (2d) 426. 

18. See statutory provisions. 

19. Braddock y. Gambill, (Tex. Civ. 
A.) 291 SW 306. 

{a] Thus, where plaintiff, in an 
action against a partnership, alleged 
that the firm was composed of certain. 
named members and others not known 
to him, all the members of the part- 
nership were not parties; hence the 
court had no jurisdiction to render 
judgment for foreclosure of lien on 
the partnership property of those not 
parties to the suit. Lawn Production 
oO v. Bailey, (Tex. Civ. A.) 244 SW 

20. La Societe Francaise, ete. v. 
Weidmann, 97 Cal. 507, 32 P 588; 
Poswa vy. Jones, 21 Cal. A. 664, 132 P 
629; Good v. Red River Valley Cox 
12 N. M. 245, 78 P 46. See Ory- 
Cohen v. Taylor, 208 Ala. 520,°94 S 
525 (a judgment against a partner 
“individually and as a partner of the 
firm of,’ ete, is not a judgment 
against a partnership). 

[a] Erroneous insertion of firm 
name in caption.—The clerk’s error in 
inserting in the caption of a judgment 
rendered against a partner the name 
also of the partnership does not make 
it a party to the judgment. Ory- 
pee v. Taylor, 208 Ala. 520, 94 °S 

21. Olson vy. Veazie, 9 Wash. 481, 
37 P 677, 48 AmSR 855. 

22. Cal. —-Golden State, ete, Iron- 
Works v. Davidson, 73 Cal. 389, 15 P 
20; Feder vy. Epstein, CIFCale 456, 10 
P 785. 

Iowa.—Weaver  v. 
Iowa 343. 

Tenn.—J. C. Jacobs Banking Co. vy. 


Carpenter, 42 
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tered in such case against the partners served,?* at 
least unless those not served were nonresidents.** 
By reason of various statutory provisions,?° where, 
in a suit against partners, service is not had on all 
of them, judgment may be had against the ones 
served,?® or, upon service of one partner, a judg- 
ment may be entered against the firm,?? or against 


Security Banking Co., 6 Tenn. Civ. 
BALL 2a 

Va.—Scott vy. Dunlop, 2 Munf. (16 
Va.) 349. 

Wash.—McCoy v. Bell, 1 Wash. 504, 
20) P 595. 

Process against partners see supra 
§§ 495-500. 

23. Williamson v. McGinnis, 11 B. 
Mon. (Ky.) 74, 52 AmD 561; Lands- 
berg v. Bullock, 79 Mich. 278, 44 NW 


24, Southmayd v. Backus, 3 Conn. 


474; Dennett v. Chick, 2 Me. 190, 11 
one 59; Tappan v. Bruen, 5 Aspe 
193; , 


Winters v. Means, 25 Nebr. 
41 NW 157, 13 AmSR 489. 

25. See statutory provisions. 

26. Cal.—Ingraham v. Gildermes- 
ter, (2 Cal. 8&8. 
- Ga.—Little Rock Cooperage Co. v. 
Hodge, 112 Ga. 521, 37 SE 743; Clein 
v. Diamond, 17 Ga. A. 652, 87 SE 1101; 
Warren Brick Co. v. Lagarde Lime, 
etc., Co., 12 Ga. A. 58, 76 SE 761. 

Ill.—Sherburne v. Hyde, 185 Mil. 
580, 57 NE 776; Felsenthal v. Durand, 
86 Ill. 230; Mulligan vy. Alsen, 222 Ill. 
A. 615. 

La.—Grieff v. Kirk, 15 La. Ann. 320. 

Mass.—Willock v.- Wilson, 178 
Mass. 68, 59 NE 757. 3 

Or.—C. A. Babcock Co. v. Katz, 121 
Or. 64,253 P 373. 

Tex.—Burton v. Roff, (Commn. A.) 
292 SW 159 [aff (Civ. A.) 275 SW 273]. 

W. Va.—Roberts v. Toney, 100 W. 
Va. 688, 131 SE 552; Bowdish v. Gros- 
cup, 70 W. Va. 758, 74 SEH 950 [eit 


aa v. Hassett, 41 W.-Va. 368, 23 SE 
Doo: 
[a] Dismissal of one partner.—In 


Suit against partners individually and 
as partners, dismissal as to one part- 
ner did not abate entire suit so as toa 
prevent recovery of judgment against 
other partners retained as defendants. 
Burton v. Roff, (Tex. Commn. A.) 292 
SW Loo. Patt s(Civis Al)! 27.5: “SIW: 22.73 
(overr Texas Land, etce., Co. v. Mo- 
linia. @DesceuCiive Als 02/5 Sie SW 2 Gale 
Carlton v. Hoff, (Tex. Civ..A.) 292 Sw 


"he. Ala.—Ratchford v. Covington 
Sonny Stock Co., 172 Ala. 461, 55 S 
306. 


53 Fla. 127, 


Nebr.—Broatch v. Moore, 44 Nebr. 
640, 683 NW 30; Winters v. Means, 26 
Nebr. 241, 41 NW 157, 13 AmSR 489. 

Nev.—Whitmore v. Shiverick, 3 
Nev. 288. 

Pa.—Shelansky v. Weinfeld, 82 Pa. 
Super. 180. 

Man.—Suffield v. Kennedy, 30 Man. 
564, 56 DomLR 275, [1920] 3 West 
Wkly 594. 

N. S8.—Banque D’Hochelaga v. Mar- 
itime R. News Co., 31 N. S. 9. 

Ont.—Standard Bank v. Frind, 15 
Ont. Pr. 438. 

{a]. Failure to serve partnership 
as such.—That a partnership made a 
party to a suit is not as a separate 
entity served with summons does not 
affect the validity of the decree as to 
the equitable interests of the partners 
who were served. Dineen y. Lanning, 
92 Nebr. 545, 188 NW 759. 

[b] Action against individual part- 
ners.—In an action against the in- 
dividuals composing the partnership, 
a judgment can be properly rendered 
only against defendants served with 


Fla.—Hayman y. Weil, 
44 S 176. 


process. Shapard v. Lightfoot, 56 
Ala. 506. And see Suffield v. Kennedy, 
30 Man. 554, 56 DomLR 275, [1920] 


3 WestWkly 594 (judgment against 
a partner not served not set aside be- 
cause of acquiescence therein). Con- 
tra Tarlton v. Herbert, 4 Ala. 359 (un- 
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them.?° 


Se ata repealed by Rev. Code § 
538). 

{[c] Proceedings in equity.—(1) 
Rev. Code § 2538, authorizing a judg- 
ment against a partnership in its firm 
name on service of process on one or 
more of the alleged partners, did not 
relate to proceedings in a court of 
equity. Opelika v. Daniel, 59 Ala. 211. 
(2) Where, in an action against.a 
firm, the bill failed to aver who com- 
posed it, or to give the christian 
names of the partners, but Summons 
was served on one of the alleged 
members of the firm, such service 
would be sufficient to sustain a decree 
pro confesso binding on him in case 
he failed to answer. McGrew v. 
Harnest, 167 Ala. 531, 52:S 639. 

[d] In ILouisiana a judgment 
against the members of a noncom- 
mercial partnership, upon citation of 
one partner only, re void. Stevenson 
v. Riser, 23 Lay. Aan « 424. 

28. Ark.—New Coronado Coal Co. 
v. Jasper, 144 Ark.. 58,222 SW 22. 

Cal.—Maclay Co. v. Meads, 14 Cal. 
A. 363, 112) P1195, 113 iP 364. 

Ga. v. Mattox, 2 Ga. A. 104, 
58 SH 291. 


N. C.—Daniel v. Bethell, 167 N. C. 
218, 83 SE 307. 

Pa.—Lipewitz v. Siglin, 17 Pa. Dist. 
655, 34 Pa. Co. 584. 

Tex.—Glasscock v. Price, 92 Tex. 
271, 47 SW 965; Sugg- v. Thornton, 
73 Tex. 666, 9 SW 145 [aff 1382 U.S. 


524, 10 SCt 163, 33 L. ed. 447]; Pat- 
ten v. Cunningham, 63 Tex. 666; Gui- 
mond v. Nast, 44 Tex. 114; Alexander 


v.. stern, 41 Tex. 193) 
(Commn. 
A.) 275 SW 273]; Amarillo-Panhandle 
Dev. Corp. v. Ellis, (Civ. A.) 10 SW 
(2a) 733; Slaughter v. American Bap- 
tist Publication Soe., (Civ. A.) 150 
SW 224; Blumenthal v. Youngblood, 
24 Tex. Civ. A. 266, 59 SW 290; San- 
ger v. Ker, 1 Tex. A. Civ. Cas. § 1081; 
Stephenson v. Tennant, 1 Tex. A. Civ. 
Cas. § 543; Farris v. Seisfield, 1 Tex. 
A. Civ. Cas. § 350; Rhodius v. Storey, 
1 Tex, A. ‘Ciy. CasiseesG: 

[al Dismissal of partner not 
served.—Where an action against a 
firm is dismissed as to one member 
for lack of personal service on him, 
judgment cannot be rendered against 
the firm, but only against the individ- 
ual members served. Glasscock vy. 
Price, 92 Tex. 271, 47 SW 965 [dist 
Scalfi v. State, 31 Tex. Civ. A. 671, 73 
SW 441]; Braddock v. Gambill, (Tex. 
Civ. A.) 291 SW 306; Heidelberg 
Amusement Club v. Mercedes Lum- 
ber Co., (Tex. Civ. A.) 180. SW 11383; 
Tramel v. Guaranty State Bank, etc., 
Coy (Tex. Civ..A.) 176; Sw. 65. 

[b] Suit against partners individ- 
ually.— Where an action was brought 
against the members of a firm in their 
individual capacity only, service of 
summons on one member or on all 
does not constitute service on the 
firm, and, in order to bind all the 
members by any judgment obtained, 
service must have been made on all. 
Maclay Co. v. Meads, 14 Cal. A. 363, 
142) Pi 195; 113 ye 3645) Kern: County, 
Brick, ete., Co. v., English, 10) Cal. A 
637, 102 P.. 960. 

[ce] Appearance by all partners.— 
Under Code Civ. Proc. § 388, judg- 
ment against a partnership, for both 
members of which general appearance 
was made, will run against both, al- 
though they were not named as de- 
fendants, and it does not appear 
whether both were served with sum- 
mons. Oliver v. Staples, 67 Cal. A. 
570, 22 7.P 927, 


Burton v. Roff, 


not. authorize an 
against a partner not cited.*° 
against a partnership, service is made upon the firm 
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the firm and the partner cited,?® or in an action to 
enforce a joint liability on contract, judgment lies 
against all of the partners on service of some of 
However, the statutes just referred to do 


individual personal judgment 
Where, in an action 


29. Colo-—Craig v. Smith, 10 Colo. 
220, ae P 3 
N. YE Suis v. Cornell, 15 App. 
Div. 161, 44 NYS 194; Brandagee Vv. 
Cleary, 152 NYS 628; Lutz v. Kal- 
mus,.+115. NYS 230; Nealis v. Adler, 
4 NYSt 30, 19 AbbNCas 385, 3 HowPr 
NS 207 [rev on other grounds 19 Abb 
NCas 389, 25 NYWklyDig 19]; Paton 
v. Wright, 15 HowPr 481; 
burgh v. Vandenbufgh, 7 HowPr 229; 
Matter of cea ga see 7 HowPr 100; 
Kidd v. Brown, 2 HowPr 20. 

N. D.—Continental Supply Co. v. 
Syndicate Trust Co., 52 N. D. 209, 202 


NW 404; Goldstein v. Peter Fox Sons 
Co., 22 N. D. 636, 135 NW 180, 40 LRA 
NS 566. 

Okl.—Taylor v. Quinnett, 109 Okl. 
241, 235 P 214; Sayre Commn. Co. v. 
Keen, 26) OKI, 794, 110° 2 75: 

Or.—Stivers v. Byrkett, 56 Or. 565, 


108 P T0l4, 109s ei 38655 North Pac: 
Lumber Co. v. Spore, 44 Or. 462, 75 
P3890: 

S. C.—Pierce v. Varn, 76 S. C. 359, 
57 SE 184. . 

Wash.—Yakima Sash, ete., Co. v. 
Kopp, 140 Wash. 420, 249 P 786. 

[a] No judgment against member 
served.—In a suit against a firm, 
where one member is served, it is 
error to render individual judgment 
against him, but it should be rendered 
against the firm. Craig v. Smith, 10 
Colo. 220, 15 P 337; Dessauer v. Kop- 
pin, 3 Colo. A. 115, 32 P 182; Spangen- 
berg, v. Galena Perforating Conga 
ORIS A185, 218 ,P> Ss 08 ieaton a ve 
Schaeffer, 34 Oki. 631, 126 P 797, 43 
LRANS 540; Brawley v. Mitchell, 92 
Wis. 671, 66 NW 799. 

[b] Action not on contract.—(1) In 
an action on tort, where some of the 
partners sued are not served, a judg- 
ment cannot be entered against the 
partnership or against a partner 
served. Kittredge v. Grannis, 200 
App. Div. 478, 193 NYS 84 [aff 
N. Y. 501 mem, 138 NE 422 mem]; 
Stangarone v. Jacobs, 188 Wis. 20, 
205 NW 318. (2) A judgment en- 
joining copartners from infringement 
of a trade-mark is improper as 
against a defendant not served with 
process. Siegert v. Abbott, 62 Hun 
476, 16 NYS 914. (3) Where’ two 
partners had a judgment lien on land, 
the interest of both of them was _ not 
foreclosed by an action to foreclose 
a prior mortgage, wherein summons 
was served on but one of the partners. 
Liebert v. Reiss, 174 App. Div. 308, 
160 NYS 5385 [aff 227 N. Y. 557 mem, 
124 NE 899 mem]. 

[ec] Judgment in favor of defend- 
ant partners.—That only two defend- 
ants were served with summons 
would not defeat the right of other 
defendant partners to have the part- 
ners served appear for, defend, and 
secure judgment in favor of all mem- 
bers. Progress Blue Ribbon Farms 
v. George, 167 Wis. 228, 167 NW 253. 

30. Ga.—Fincher v. Hanson, 12 Ga. 
A. 608, 77 SE 1068. 

Iowa. —Lansing v. Bever Land Co., 
158 Iowa 693, 1388 NW 833. 

Privengi Sik v. Bogart, 14 La. Ann. 

Pa.—Lipewitz v. Siglin, 17 Pa. Dist. 
655, 34 Pa. Co. 584; Cover v. Brown, 
7 Pa. Dist. 19. 

Tex.—Glasscock v. Price, 92 Tex. 
211 AT SW 26555 Bunton tveamRotr, 
(Commn. A.) 292 SW 159 [aff (Civ. 
A.) 275 SW 273]. 

Wis.—Stangarone v. 188 
Wis. 20, 205 NW 318. 

Bng.-—-Adam v. Townend, 14 Q. B. 
ce vient Jackson vy. Litchfield, SEG@u 


Jacobs, 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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only, a judgment against the individuals composing 
the partnership is void.*? 

[§ 552] (b) Subsequent Proceeding To Charge 
Partners Not Served. In some jurisdictions, by op- 
eration of statutes in terms applicable to joint 
debtors,?2 where a judgment has been recovered on 
a partnership indebtedness on a service of some of 
the partners, a separate proceeding may be brought 
to charge the partners not served with any unpaid 
balance of the original judgment,** or a proceeding 
in the nature of a summons to show cause, or in 
the nature of scire facias, may be brought to bind 
them with the judgment.** In such a proceeding for 
leave to issue execution against a person not served, 
plaintiff may show that such a person is liable by 
reason of his having held himself out as a partner.*® 
The person sought to be made liable may plead that 
he was not a partner,*® but he cannot assert that a 
portion of the debt was not due? or that the costs 
were greater against him than they should have 
been.?8 

[§ 553] (6) Joint and Several Liability. When 
a judgment has been taken against defendants as 
partners, it can be enforced at common law either 
against the firm assets, or against the separate prop- 
erty of either partner,*® for each partner is liable 
for the entire indebtedness of the firm.*® In Loui- 
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on each partner’s individual property.** 
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siana this liability in solido is limited to members 
of commercial partnerships. ** 

[§ 554] c. Property Bound.t? Under statutes 
permitting actions to be pros secuted against a firm 
in its firm name, a judgment against the firm is bind- 
ing only on firm property,*® although if it remains 
unsatisfied in whole or in part, the same proceed- 
ings may be had to subject the individual property 
of members as in the case of an ordinary creditor’s 
bill.t¢ Where a judgment may be taken against the 
partnership on service of one or more of its members, 
the judgment generally binds the partnership prop- 
erty and that of the individual served,*® but not that 
of the partners not served.*® At common law a 
judgment against the members of a firm for a firm 
debt is binding on the partnership property and also 
A judg- 


“ment against one partner for a partnership debt, 


‘ments of firm ereditors.®° 


the other partners being out of the jurisdiction, 
binds the partnership property.*5 A judgment 
against a partner for an individual debt binds his 
separate property and his interest in the partner- 
ship property.4® As it binds only such interest, its 
lien on the firm assets is subordinate to junior judg~ 
When the legal title to 
firm real estate is vested in one of its members, the 
lien acquired by his individual judgment creditor is 


31. Holmes v. Alexander, 52 Okl. 
122, 152 P 819, AnnCas1918D 1134. 

32. See statutory provisions; and 
Judgments § 72. 

33. Crehan v. Megargel, 234 N. Y. 
67, 136 NE 296; Hofferberth v. Nash, 
117 App. Div. 284, 102, NYS 317, 38 
NYCivProe 259 [rev 50 Misc. 328, 98 
NYS 684, and aff 191 N. Y. 446, 84 
NE 400]; Kirkbride v. Wilgus, 37 
Mise. 519, 75 NYS. 1036. 

34. Sawyer v. Armstrong, 23 Colo. 
287, 47 P 391; Sherburne v. Hyde, 185 
Tll. 580, 57 NE 776; Mulligan v. Al- 
sen, 222 Ill. A. 615; Gormley v. Hart- 
Tay cc) de A aS ello) ALL BAS” 16.2:.55 
Daniel v. Bethell, 167 N. C. 218, 83 
SE 307. See Gibson v. Le Temps 
Pub. Co., 6 Ont. L. 690, 2 OntWR 1122 
(right of judgment creditor to pro- 
ceed under rule of court for leave to 


issue execution against individual 
partners recognized). 

35. Davis v. Hyman, [1903] 1 K. 
B. 854. 

36. 


Banque D’Hochelaga v. Mari- 
time R. News Co., 31 N. S. 9. 

37. Banque D’Hochelaga v. Mari- 
time R. News Co., supra. 

38. Banque D’Hochelaga v. 
time R. News Co., supra. 

39. See infra § 554. 

40. Hamsmith v. Espy, 13 Iowa 
439; Stevens v. Perry, 113 Mass, 380; 
Meetch v. Allen, 17 N. Y. 300, 72 AmD 
455; Abbot v. Smith, W. Bl. 947, 96 
Reprint 559. 

41. Empire Rice Mill Co. v. K. & 
E. Neumond, 199 Fed. 800;- Mitchell, 
etc., Furniture Co. v. Sampson, 40 
Fed. 805; National Oil Works v. 
Korn, 164 La. 800, 114 S 659; Bell v. 
Massey, 14 La. Ann. 831; Taylor v. 
Hancock, 14 La. Ann. 6934. Hill. v. 
Snyder, 7 La. Ann. 557; Chapman v. 


Mari- 


WALI es uae OU Lee PvAlln We eet, ns 
La. 274 
42. Recording as essential to cre- 


ate lien of judgment see Judgments 
§§ 885-889. 

43. Baldridge v. Eason, 99 Ala. 
516, 13 S 74; Ladiga Saw-Mill Co. v. 
Smith, 78 Ala. 108; Shapard v. Light- 
foot, 56 Ala. 506; Stadler v. Allen, 44 
Iowa 198; Tonge v. Item Pub. Co., 
244 Pa. 417, 91 A 229; Fox’s App., 8 
Ra. Cas. 3.93, 11 A 228: Hensley v. 
Bagdad Sash ‘Factory Co., ie@ex-As 
Civ. Cas. § 718, 

[a] As constituting lien.—A judg- 
ment creditor of a partnership has no 
lien upon the, firm property. Capital 


Food Co. v. Globe Coal Co., 142 Iowa 
134, 120 NW 704, 116 NW 8038. 

44. Leach v. Milburn Wagon Co., 
14 Nebr. 106, 15 NW 232. 

45. Maclay Co. v. Meads, 14 Cal. 
A; 363,012 P 195, 213 P 364 Florida 
Brewing Co. v. Sendoya, 73 Fla. 660, 
74 S 799; Persons v. Oldfield, 101 
Miss. 110, 57 _S 417; Pierce vs Varn, 
76S. C..359, 57 SH 184 

[a] Rule in Georgia.—(1) Where 
one partner is regularly served, the 
case may proceed against him, and 
judgment and execution for plaintiff 
will bind his individual property and 
assets of the firm. Clein v. Diamond, 
17 Ga, A. 652, (87 SB. 1101; Warren 
Brick Co. v. Lagarde Lime, etc., Co., 
12 Ga. A. 58, 76 SH 761. (2) Judg- 
ment against a firm binds not only the 
partnership property, but also the in- 
dividual property of: each member 
who has been served with process. 
Taylor v. Felder, 3 Ga, A. 106, 59 SH 
328; Ferry v. Mattox, 2 Ga. A. 104, 
58 SE 291. 

46. Florida Brewing Co. 
doya, 73 Fla. 660, 74 S 799; 


v. Sen- 
Taylor v. 


Felder, 3 Ga. A. 106, 59 SE 328; Whit- 
more v. Shiverick, 3 Nev. 288. 

47. U. S.—-In re Codding, 9 Fed. 
849. 

Ala 
507, 61 S 34. 

Ga.— Ferry v. Mattox, 2 Ga. A. 104, 
58 SE 291. 

Ind.—Louden vy. Ball, 93 Ind. 232. 


N. Y.—MecDonald v. ‘McDonald, 17 
NYS 230. 

Oh.—Cardington First Nat. Bank 
v. Stiles, 8 Oh. Cir, Ct. 582, 4 Oh. Cir. 
Dec. 481. 

Pa.—Holt’s App., 98 Pa. 257; Cum- 
mings’ App., 25 Pa. 268, 64 AmD 695; 
Thompson’s App., 3 Walk. 345; Com. 
v. Rogers, Brightly 450; Bean v. 
Mercer, 1 Chest. Co. 335. 

Was C.—Gowan y. Tunno, 9 S. C. Eq. 

Tenn.—House v. Thompson, 3 Head 
512; Reid v. House, 2 Humphr. 576. 

Tex.—State v. Cloudt, (Civ. A.) 84 
SW 415. 

Va.—-Pitts v. Spotts, 86 Va. 71, 9 
SE 501. 
[a] Minority of one partner.—In 

action against a partnership, 
where one defendant is a minor, 
plaintiff is entitled to a judgment 
which will bind the property of the 
firm and the partners who are of 
full age, but as against the minor 
he is entitled to a judgment limited 


to the property of the firm, and not 
binding upon the minor individually. 


Elm City Lumber Co. v. Haupt, 50 
Pa. Super. 489. 
[b] Priority of lien.—By record- 


ing a judgment against a partner- 
ship and its members, plaintiff ob- 
tained a legal lien on the individual 
property of one of the partners, para- 
mount to any equity of individual 
creditors to marshal such property 
so as to pay out of it their debts be- 


fore payment of any partnership 
debt. (Clark vy. “Johnson,” (e7Alaweas 
b0O7; 61 S$. 34. 


As lien on real estate see Judg- 
ments § 914. 

48. Inbusch v. Farwell, 1. Black. 
(UL Se 566. ii edlisis, 

49. Ex p. Stebbins, R. M:. Charlt. 
(Ga.) 77; Adams v. Albert, 155 N. Y. 
356, 49 NE 929, 68 AmSR 675 [rearg 
den 155 N.Y. 693 mem, 50) NHei123 
mem]. 

[a] Where a firm has expired by 
limitation but there has been no ac- 
tual dissolution, and both partners 
continue as before in the business, in- 
dividual judgments against one of the 
partners become liens only on his in- 
dividual interests in the firm assets. 
Adams v. Albert, 155 N. Y. 356,. 49 
NE 929, 63 AmSR 675 [rearg den 155 
N. Y. 693 mem, 50 NE 1123 mem]. 

{[b] In South Carolina it is held 
that a judgment in an action against 
a partner individually, in which the 
other partners are not joined, is not 
valid as _to partnership property. 
Stokes v. Liverpool, ete., Ins. Co., 141 
S. C. 417,-189 SE 846 [foll Stokes v. 
Liverpool, CLC FINS eCO.s) Lo Oh Su Oar malc 
126 SE 649]. 

As lien on real estate of firm see 
Judgments § 914. 

0. U. S—Johnson v. Rogers, 13 
F Cas. No. 7,408, 15 NatBankrReg als 
14 AlbLJ 427. 


Cal.—Whelan v. Shain, 115 Cal. 
320,400. bie 
Ga. Ross, 24 Ga. 613; 


Dennis v. Green, 20 Ga. 386 

Mo.—Freedman v. Holberg, 89 Mo. 
A. 340. 

N. Y.—Phillips v. Wheeler, 67 N. 
Y. 104 [aff 2 Hun 603, 3 Thomps. hve (OE 
306, 16 AbbPrNS 242); New York . 
Highth Nat. Bank v. Fitch, 49 SNe 


Pa.—Salter v. Acker, 24 Pa. Dist. 
198 [rev on other grounds 62 Pa. 
Super. 207]. 

And see Judgments § 914. 
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subordinate to the lien of judgment creditors of 
the firm.*+ 

Dormant partner. Where a ereditor of a firm 
takes judgment against the ostensible partners, such 
judgment is enforceable against the firm assets with 
the same effect as though the dormant partner had 
been a defendant.®? 

[§ 555] d. Merger and Bar by Judgment. At 
common law, as already noted,®* the liability of 
partners upon firm contracts is joint, not jomt and 
several. Accordingly a judgment against some of 
the partners upon such a liability extinguishes the 
claim against all others, for the contract obligation 
has been merged in the judgment.°* But a judg- 
ment for plaintiff on a note signed by a firm and by 
one partner individually, in a suit against the lat- 
ter alone, is no bar to an action against other mem- 
bers of the firm, unless satisfied.°> Where one of 
two or more partners gives his individual note or 
acceptance for their joint debt, a judgment upon the 
note or acceptance does not extinguish the joint lia- 
bility,°® although it has been otherwise held.°* Un- 
der statutes which declare the obligation of a part- 


ner to be several as well as joint,°® a judgment‘ 


against some of the partners does not extinguish 
the claim against the others,°>® nor does a judgment 
against a firm extinguish the liability of the part- 
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ners who are not bound by the judgment.®° By ex- 
press provision of statute in some jurisdictions,°* 
where a judgment has been recovered against a part- 
nership, some of whose members were made parties 
to the action, an action against the other members 
may be brought on the original cause of action.®” 

Dormant partner. It is generally held that, where 
the creditor of a firm takes judgment against the 
ostensible partners only, his claim against the dor- 
mant partner is extinguished at common law by the 
operation of the doctrine of merger,®* but this result 
does not follow according to some authorities.** 

Right to avail of bar. Where an alleged partner- 
ship and its members as such and as individuals are 
impleaded, and there is judgment for each and all, 
each may use that judgment as a Bar freed from 
inquiry as to what grounds the jud&ment for some 
or all proceeded upon.*® 

[§ 556] e. Conclusiveness of Judgment. A judg- 
ment against a partnership as such is not a judg- 
ment against the individuals who compose it,®* al- 
though by force of statute in a number of jurisdic- 
tions a Judgment. against the partnership is binding 


not only on it, but on the partners who are served 


with process, 67 the partners not served not being 
bound.®S A partner not cited is not concluded by a 
judgment against another partner.®® An action on 


51. Coster v. State Bank, 24 Ala. {Bank v. Hitch, 66 Hun .401, 21 NYS Pa.—Browstein v. Hinerfeld, 29 Pa. 
37; Westbrook v. Hays, 89 Ga. 101. | 395, 29 AbbNCas 400; McMaster v.| Dist. 1090; Cover v. Brown, 7 Pa. 
14 SE 879; Bowen v. Billings, 13] Vernon, 10 N. Y. Super. 249; Benson} Dist. 19; ‘Victor Vv. Abrams, 2 "Pa. 
Nebr. 439, 14 NW 152; Page v.|v. Paine, 2 Hilt. 552, 9 AbbPr 28, 17 | Dist. 78i, 13" PanCow298. 


Thomas, 43 Oh. St. 38, 1 NE 79, 54 
AmR 788. 
[a] In Pennsylvania, if the record 


HowPr 407; 


Rogers vy. Landers, 128 
Misc. | 208, 518 NYS 98; 
Schatzkin, 27 Mise. 206, 57 NYS 803; 


60. Ratchford v. Covington Coun- 
ty Stock Co., 172 Ala. 461, 55 S 806; 
Lamar-Rankin Drug Co. v. Copeland, 


Kramer Vv. 


of land taken in the name of a part- 
ner fails to show the firm interest, a 
lien in favor of a creditor of such 
partner will be valid if entered of 
record against the land. Gunnison v. 
Erie Dime Sav., etc., Co., 157 Pa. 303, 
27 A 747. 

52. Nev.—Pinschower  v. 
18 Nev. 99, 1 P 454. 

‘ N. H.—Elliot v. Stevens, 38 N. H. 
lal 

N. Y.—Kings County Bank v. 
Courtney, 69 Hun 152, 23 NYS 542; 
Van Valen v. Russell, 13 Barb. 590. 

Tex.—Tynburg v. Cohen, 67 Tex. 
220. 2 SW 734. 

Wis.—How v. Kane, 2 Pinn. 531, 54 
AmD 152, 2 Chandl. 222. 

53. See supra § 388. 

54, -U. S:—UvU.'S. v. Ames, 99 U.S. 
35, 25 L. ed. 295 [aff 24 F. Cas. No. 
14, a Mason v. Eldred, 6 Wall. 
231, LS, “Lis ed. 783) olin effect overr 
Sheehy v. Mandeville, 6 Cranch 253, 
Sunlpmed ahd lt pan. nevaderrick, Gl 2tiny 
Cas. No. 6,420, 13 NatBankrReg 312; 
Sedam vv. Wiiliams, 21. FE. Cas.: No. 
12,609, 4 McLean 51; Willings v. 
Consequa, 30) Bi -Cas: No. 17,767, Pet. 
Cc. C. 301; Woodworth v Spafford, 30 
Beas: No. 18,020, 2 McLean 168. 

Cal. —Iwanaga, y. Hagopian, 39 Cal. 
Am584, 1 19 1523 -LeitiCyel. 

Colo.—Denver foxch. Bank vy. Ford, 
7 Colo. 314, 3 P 449, Blythe v Cord- 
ingly, 20 Colo. A. 508, 80 P 495. 

Ill.— Fleming v. Ross, 225 Ill. 149, 
80 NE 92, 8 AnnCas 314; Thompson 
v. Emmert, 15 Ill. 415; Wann v. Mc- 
Nulty, 7 Til. 355, 43 AmD 58. 

Ind.—Crosby v. Jeroloman, 37 Ind. 
264; Rose v. Comstock, 17 Ind. 1; 
Nicklaus v. Roach, 3 Ind. 78; Hen- 
derson v. Reeves, 6 Black. 101. 

Mich.—Candee v. Clark, 2 Mich. 
255. 

Mo.—Cowan vy. Leming, 111 Mo. A. 
253, 85 SW 953. 

Nebr.—Tootle v. Otis, 1 Nebr. 
EE 360, 95 NW 681. 

Y.—Olmstead v. Webster, 8 N. 
‘ye wie Utica City Nat. 
180 App. Div. 


Seld. 135; 
448,167 NYS 680; National Broadway 


Hanks, 


Bank v. Penwarden, 


Robertson v. Smith, 18 Johns. 459, ‘) 
AmD 227. 

Oh.—Sloo v. Lea, 18 Oh. 279. 

Or.—Ryckman v. Manerud, 68 Or. 
350, 361, 136 P 826, AnnCasi1915C 522 
[quot Cyc]. 

Tex.—Gaut v. Reed, 24 Tex. 46, 76 


AmD 94, 

Wis.—Keith v. Stiles, 92 Wis. 15, 
64 NW. 860, 65 NW 860. 

Eng.—Kendall v Hamilton, 4 App. 
Cas. 504, 1 ERC 175; In re Hodgson, 
31°-Ch. Da 177), smxipe Higeins;.3) oDe 
Males J. 38, 60 EngCh 26, 44 Reprint 
1181. 


Ont.—McKim v. Cobalt Nipigon 
Syndicate, 12 OntWR 717. 


55. Gilman v. Foote. 22 Iowa 560. 
56. Fairchild v. Holly, 10 ee 
474; Watson v. Owens, 30 S. L. 


111; Hough Lith, Co. v. Meriey, 20 
Ont. L. 484, 15 OntWR 571. And see 
Wegg Prosser v. Evans, [1894] 2 Q. 
B. 101, [1895] 1 Q. B. 108 [disappr 
holding to contrary Cambefort v. 
Chapman,:. 19/(@™-B Dr 2297. 

57. McMaster v. Vernon, 10 N. Y. 
Super. 249, Benson v. Paine, 2 Hilt. 
(N. YY.) 552, 9: AbbPr 28, 17 HowPr 
peat Peters v. Sanford, 1 Den. (N. Y.) 


58. See statutory provisions. - 

59. Ala.—Ratchford v. Covington 
County Stock’ Co., 172 Ala. 461, 55 
S 806; McLelland v. Ridgeway, 12 
Ala. 482. 

Ga.—Ells v. Bone, 71 Ga. 466; La- 
mar-Rankin Drug Co. v. Copeland, 7 
Ga. A. 567, 67 SE 703. 

Iowa.—Anderson v. Wilson, 142 
Iowa 158, 120 NW 677. Contra North 
v. Mudge, 13 Iowa 496, 81 AmD 
441 (decided before enactment of 
statute). 

Ky.—Valz v. Birmingham _ First 
Nat. Bank, 96 Ky. 543, 29 SW 329, 
16 KyL 624, 49 AmSR 306; Williams 
v. Rogers, 14 Bush 776 [overr Nichols 
v. Burton, 5 Bush 320]; Scott v. 
Colmesnil, 7 J. J. Marsh. 416. 

Lace hae v. Stadler, 63 Miss. 
36 

N. C.—Davis v. Sanderlin, 119 N. C. 
84, 25 SE 815. 


7 Ga. A. 567, 67 SE 703.* 

61. See statutory provisions. 

62. Lewinson v. Albuquerque First 
Nat. Bank, 11 N. M. 510, 70 P 567. 

635, UPS Ss. v. Ames, IOTWSES: 
35, 25 L. ed. 295;.In re Herrick, 12 
EF. Cas. No. 6,420. 

Cal. —Iwanaga v. Hagopian, 39 Cal. 
A. 584, 179 P 523 [cit Cyc]. 

Ma.—Moale v. Hollins, 11 Gill & J. 
11, 33 AmD 684. 

N. Y.—Robertson v. Smith, 18 Johns. 
459, 9 AmD 227; Penny vy. Martin, 4 
Johns. Ch. 566. 

Pa.—Smith v. Black, 9 Serge. & R. 

142, 11 AmD 686 (decided before Act 
April 65.1830) [Ps A: pp 29-7 ])s 

Eng. ——Munster v. Railton, 11 Q: B. 


D243. 

64. Scott, v., .Colmesnil, (7 J. Je 
Marsh. (Ky.) 416; Union Bank v. 
Hodges, 45 S. C. 1 aoe Watson v. 


Owens, 30 S.C. L. 11 

65. Grimm v. Seipent. 179 Iowa 
750, 162 NW 57. 

66. Ratchford v. Covington Coun- 
ty Stock Co., 172 Ala. 461, 55 S 06; 
State v. Kiefer, 183 Iowa ni Be 163 
NW 698; Lansing v. Bever Land Cos; 
158 Iowa 693, 1388 NW 833, 132 NW 
Es Anderson v. Wilson, 142 Iowa 
158, 120 NW 677; Mallory v. Russell, 
(Tex. Civ.“A.) 242 SW 1112. But see 
Blumenthal v. Youngblood, 24 Tex. 
Civ. A. 266, 59 SW 290 (holding that 
a judgment, although on its face 
against the partnership only, includes 
an individual judgment against the 
partner shown by the record to have 
been cited). 

67. New Cotonadescual Co. v. Jas- 
per, 144 Ark. 58, 222 SW 22; Persons 
Vv. Oldfield, 101 Miss. 110, 57 S$ 417; 


Daniel v. Bethell, 167 N. ron 218, 83 SE 
307. And see supra § 551. 
68. Daniel  v. Bethell, supra; 


Tonge v. Item Pub. Co., 244 Pa. 4, 
91 A 229; Shelansky v. Weinfeld, 82 
Par Super. 180; Cover v. Brown, i 
Pa Distaws: 

69. American Photo Player Co. v. 
Simon, 151 La. 708, 92 S 307; Liebert 
Vv. Reiss, 174 App. Div. 308, 160 NYS 
535 [aff 227 N. Y. 557 mem, 124 NE 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a 


an account having been brought by one partner in’ 


the name of the firm, both he and the firm would 
be bound by any judgment.’° 

[§ 557] f. Collateral Attack; Equitable Relief; 
Vacation, or Setting Aside.7! The validity of a 
judgment against a firm or a partner, unless it is ab- 
solutely void, as for want of jurisdiction, cannot be 
successfully attacked collaterally;** but if it has 
been obtained fraudulently, it may be vacated, or 
relief may be obtained in equity, upon the applica- 
tion of the proper parties.7* But a judgment will 
not ordinarily be vacated or set aside in equity for 
a mere irregularity,** or where the ground upon 
which it is asked might with ordinary diligence have 
been used as a defense in the action at law,‘® or 
when applicant has been guilty of laches.*° Where 
a judgment at law is made to run against the indi- 
viduals composing a partnership, a motion by the 
partnership to vacate such judgment is properly 
overruled.“ 

[§ 558] g. Judgments by Default or Consent. 
What default judgment may be taken in favor of 
partners,‘* or against them,’® depends largely upon 
the local practice, the principles governing the al- 
lowance of such judgments generally®® being ap- 
plicable. In the absence of any peculiar legislation 
on the subject, a verdict for plaintiff upon the merits, 
when the action has been defended by any partner 
and the others have made default, entitles plaintiff 
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to enter judgment against all;8! it is otherwise 
where the verdict goes against plaintiff? Where 
by statute an interlocutory judgment may be entered 
against one of several defendants who is in default, 
but only one final judgment may be entered in the 
action,’® an interlocutory judgment against one of 
two partners, which the court has refused to set 
aside, should be made final upon a dismissal as to 
the other defendant.8*¢ Where the existence of a 
partnership ‘is placed in issue by one of defendants 
sued as partners, a judgment by consent of his co- 
defendant who admits the partnership cannot be 
validated by a finding upon affidavits by the court 
that defendants are partners.*° Members who have 
been served with process and have failed to ap- 
pear and have suffered default cannot object to the 
sufficiency of the evidence of their liability as mem- 
bers of the firm.*® 

[§ 559] h. Actions on Judgment; Creditors’ 
Suits.87 A judgment against a partnership in the 
name of the firm will support an action against a 
member of the firm to enforce his individual labil- 
ity for the firm debts,8® and it has been held that 
the remedy afforded by a proceeding to issue execu- 
tion against a person not, served is not exclusive;*® 
the right to bring such an action, however, has been 
denied, upon the ground that the judgment creditor’s 
remedy is a suit on the original demand against the 
partners personally.®° In order to maintain an ac- 


899 mem]. 
70.. Kreutzer v. Reese, 
1100, 174 NW 935. 

71. Cross references: 
Collateral attack on judgments gen- 
erally see Judgments §§ 815-869. 
Equitable relief against Judgments 
generally see Judgments §§ 680-793. 
Vacation or setting aside judgments 
generally see Judgments §§ 484- 

600 


72. U. S.—MacVeagh v. Wild, 95 
Fed. 84. 

Ga.—Burson v. Shields, 160 Ga. 723, 
129 SE 22. 

Mich.—Belcher v. Curtis, 119 Mich. 
1, 77 NW 310, 75 AmSR 376. 

Mont.—Wells vy. Clarkson, 5 Mont. 
336, 5 P 894. ‘ 

Nebr.—Hough v. Stover, 46 Nebr. 
588, 65 NW 189. 

N. Y.—Jaques v. Greenwood, 12 
AbbPr 232. 

Pa.—Wright v. Ewen, 19 Phila. 312, 
24-WklyNC 111. 

Tex.—Bates v. Wills Point Bank, 11 
Tex. Civ. A. 73, 32 SW 339. 

Wis.—Pfister v. Graton, etc., Mfg. 


187 Iowa 


‘Co., 97 Wis. 208, 72 NW 883. 


[a] Collateral attack held proper. 
—wWhere a partner gave a judgment 
note in the firm name for his individ- 
ual debt without the knowledge and 
consent of his copartners, and judg- 
ment was entered thereon and on exe- 
cution a sale of the partnership 
property was had, it was held that 
judgment creditors of the firm could 
have the judgment set aside in a 
collateral proceeding before an audi- 
tor appointed to distribute the fund 
derived from the sale. McNaughton’s 
App., 101 Pa. 550. 

73. Ala.—Morgan v. Scott, Minor 
81, 12 AmD 35. 

Cal.—Ramsbottom v. Bailey, 124 
Sales 259,156 P1036. 

Fla.—Baltzell v. Randolph, 9 Fla. 
366. 

Ky.—Sneed v. Coyle, 4 Litt. 163. 

N. Y.—Utter v. McLean, 53 Hun 568, 
GANIV S228 1,117 NYECIivV Proc! 150; “Bean 
v. Mather, 1 Daly 440; Groespeck v. 
Brown, 2 HowPr 21. 

Vt.—Franks v. Lockey, 45 Vt. 395. 

Eng.—Foré St. Warehouse Co. v. 
Durrant, 10 Q. BED 4rd: 

74, Kling: v. Taylor, 90 Ill. A. 165; 
Marsh v. Mead, 57 Iowa 535, 10 NW 


922; Helios-Upton Co. v. Thomas, 96 


against the 


App. Div. 401, 89 NYS 222 [aff 184 
N. Y. 585, 77 NE 1188]. 
eles Sneed v. Coyle, 4 Litt. (Ky.) 

3. 

76. Smith v. Wilson, 87 Wis. 14, 
57 NW 1115. 

77. Kellogg v. Spargur, 3 Nebr. 
(Unoff.) 595, 100 NW 1025. 

78. See cases infra this note. 

{a] Judgment in firm name.—lIt is 
erroneous to render a judgment by 
default in favor of a firm, the names 
of the partners composing the firm 
nowhere appearing in the _ record. 
Simmons vy. Titche, 102 Ala. 317, 14 
S 786; Moore v. Burns, 60 Ala. 269; 
Lanford v. Patton, 44 Ala. 584; Bur- 
den v. Cross, 33 Tex. 685. 

79. See cases infra this note. 

[a] Default against partners in 
action against firm.—-Where an ac- 
tion was brought in a justice court 
against a partnership, and, on appeal 
to the circuit court from a judgment 
for plaintiff, no further complaint 
was filed, it was error to render judg- 
ment by default against the individ- 
ual members of defendant partner- 
ship, although they signed the appeal 
bond as_ individuals. Williams v. 
Hurley, 135 Ala. 319, 33S 159. 

{b] Default based on insufficient 
claim.—A judgment will not be ten- 
dered against partners for want of a 
sufficient affidavit of defense in an ac- 
tion of assumpsit, where the account 
filed by plaintiff showed a claim 
against one of the partners alone. 
Johnson vy. Hille, 2 PaLJR 274, 4 
PaLJ 28. d 

[c] Answer by partners but not 
by firm.—Under a statute authoriz- 
ing, in a suit against partners, a 
judgment against the partnership and 
against the partners actually served, 
where the individual members who 
have been served all answer there 
can be no judgment by default against 
the firm. Owen v. Kuhn, (Tex. Civ. 
A.) 72 SW 4382. 

80. See Judgments §§ 349-420. 

81. Hobson v. Emanuel, 8 Port. 
(Ala.) 442. 

[a] Rule in Pennsylvania.—(1) In 
assumpsit against several partners, 
all of whom were served with proc- 
ess, a trial, verdict, and judgment 
against one of them, without first 
taking an interlocutory judgment 
others, is erroneous. 


Nelson v. Lloyd, 9 Watts 22; Corcoran 
VaiDrich,: Qi Pa Gast dihO. Sie Aes Gig 
[cit Donnelly v. Graham, 77 Pa. 274]. 
(2) Although in an action on the 
case against several partners, some 
of whom have not appeared, plain- 
tiff declare against all, he may, after 
verdict against the rest, have judg- 
ment against the latter. Taylor v. 
Henderson, 17 Serg. & R. 453. 

{b] In Canada, signing a default 
judgment against one of three mem- 
bers of a partnership does not pre- 
vent recovery against the others. 
Thomas v. McNaughton, (Man.) 2 
DomLR 211, 21 WestLR 267, 2 West 
Wkly 381 [foll Castle v. Baird, 15 
OntWR 273). : F 

82. Phillips v. Wheeler, 6 Thomps. 
& C. 306 [aff 67 N. Y. 104]; Hersh- 
kopf v. Lintner, 120 NYS 725. 

83. See statutory provisions. 

84. Kingsland, ete, Mfg. Co. v. 
Mitchell, (Tex. Civ. A.) 36 SW 757. 

85. Graettinger Tile Works v. 
Paine, 202 Iowa 804, 211 NW 366. 

86. Van Epps v. Dillaye, 6 Barb. 
(N.. Y.) 244; 

87. Creditor’s suit generally see 
Creditors’ Suits 15 C. J: p 1376. 

88. Heavrin v. Lack Malleable 
Iron ‘Co., 9153 Ky. 329; 155 Siw.5729. 
Ruth v. Lowry, 10 Nebr. 260, 4 NW 
977; Clark v. Cullén, 9 Q. B. D. 355; 
Isbester v. Ray, 26 Can. S. C. 79 [aff 
22 Ont. A. 12 (aff 24 Ont. 497)]. 

[a] Exhaustion of firm property.— 
Where a judgment has been'‘recovered 
against a partnership in the firm 
name, and it is sought to subject the 
individual property of the members 
of the firm to the satisfaction of the 
same, it must be made to appear that 
the partnership property has been 
exhausted. Leach v. Milburn Wagon 
Co., 14 Nebr. 106, 15 NW 232; Ruth 
v. Lowry, 10 Nebr. 260, 4 NW 977. 
eee Clark svi 'i@nilen;49/%@. By ep 

90. Ratchford v. Covington County 
Stock Co., 172 Ala. 461, 464, 55 S 806 
[overr Cox v. Harris, 48 Ala. 538] 
(“It will be observed that there is no 
averment that the judgment sued up- 
on was rendered against these defend- 
ants personally, that any process was 
served upon these defendants, or that 
they took any part whatever in the 
defense of that suit’), 
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tion under statutory authority to make an individ- 
ual partner a party to a judgment previously ren- 
dered against the partnership in its firm name, there 
must be a compliance with the statute in regard to 
showing that the partnership property is insufficient 
to satisfy the judgment.? Where a firm appears 
in an action permitted by statute against it, it sub- 


jects the presence of the partners to the jurisdiction | 


of the court to the-extent necessary to support an 
action in a foreign jurisdiction against individual 
partners to reach and subject firm property.®2 A pe- 
tition which declares solely upon a judgment against 
a partner discloses no cause of action against a co- 
partner not cited in the prior action.°? 

Where a partnership is sued as a corporation, suit 
upon a judgment entered-against it as such will not 
lie against the partners,°* although they may be in- 
debted to plaintiff.®® 

Creditor’s suit. Where, in an action against all 
of the partners, judgment has been taken against 
those served with process, it binds the property of 
the firm®® and may be made the basis of a ered- 
itor’s bill to reach joint property.°" Where judg- 
ment-in an action against copartners has been ren~ 
dered against each of them, it is necessary to support 
a creditor’s suit that execution should have issued 


91. Hall v. Oldfield Tire, etc.,.Co., 
1 Oh. St. 247, 158 INE 197" 


49 Que. Super. 


92. East Denver Municipal Irr. | Pr. 278. 
Dist. v. Doherty, 293 Fed. 804. [aj 
93. American Photo Player Co. v. 


Simon, 151 La. 708, 92 S. 307. 

94. Baxter v. Jones, 185 Fed. 900. 

95. Sinsabaugh v. Dun, 214 Ill. 70, 
73 NE 390 [aff 114 Ill. A. 523]. 

96. See supra § 554. 

97. Produce Bank v. Morton, 67 
N. Y. 199, 1 AbbNCas 174, 52 HowPr 
157 [dism app 40 N. Y. Super. 328]; 
Billhofer v. Heubach, 15 AbbPr (N. 
Y.) 143; Paton v. Wright, 15 HowPr 


partners. 
v. Hubbell, 
[b] 
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McCready, Ltd. v. Lusignan, 25 Que. 
Judgment against each part- 
ner for firm debt.—Where judgments 
are taken against each partner for a 
partnership debt, 
property is bound to the 
tent as if there had been but‘ one 
judgment for the whole against all 

Judd Linseed, ete., Oil Co. 

76 N. Y. 543. 

Effect of sale of interests of 
all partners.—Where the interests of 
all the partners in the firm property So HU. 
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and been returned unsatisfied against each of the 
partners;°8 and where defendant has a fixed and 
known place of residence at the time the execution 
is issued and has property in the county of such 
residence sufficient to satisfy the debt, execution 
must have been issued to that county if the judgment 
is such that execution may, be issued to such county 
thereon.°® 

[§ 560] 21. Executions—a. Judgment for Part- 
nership Debt—(1) In General. At common law a 
judgement against all the members of a firm for a 
firm debt is both joint and several, and execution 
thereon may be levied either on the firm property 
or on the property of either partner.t Under stat- 
utes which permit a partnership to be sued in the 
firm name, a judgment in an action so brought is 
generally enforceable against the. firm property 
only,” although where a judgment is taken against 
the partners as well as against the firm, it is enforce- 
able as at common law.? When statutes permit an 
action against a firm to proceed to judgment, al- 
though but a part of the members are served,* such 
judgment is ordinarily enforceable only against the 


-firm -property and the property of the partners 


served.® A similar limitation exists in the ease of a 


judgment against a firm upon confession or consent 
Holden, of its members sufficiently reserves 
the partners’ right to discussion, if 
the judgment provides that the pri- 
vate property of defendant partner 
shall be levied on and sold in execu- 
tion of the judgment only in the 
event that the marshal returns the 
writ stating that no property of the 
partnership had been found or that. 
the property levied upon was not suf- 
ficient to satisfy the judgment. M. 
Iamadrid Co. v. Torrens Co., 28 Por- 
to Rico 824. 
4 See supra § 551. 


Ames, 


the partnership 


Same ex- 


Farwell, 1 


CN. Y.) 481. 

[a] Judgment and execution 
against one partner.—A firm creditor 
who has recovered judgment against 
one partner on a guaranty of a firm 
debt and had an execution issued 
thereon which was returned unsatis- 
fied cannot maintain an action there- 
on in the nature of a creditors’ bill to 
reach equitable assets of the firm. 
Lewisohn v. Drew, 15 Hun (N. Y.) 
AGT Paton) avs ayitisht, 1d5 Hower 
(N. Y.) 481. 

{b] Service upon one of two part- 
ners, followed by return unsatisfied 
of executions against the firm, is 
sufficient to authorize the bringing 
of a subsequent creditors’ action to 
set aside a general assignment by 
both eer, soot v. Baer, 31 Misc. 
308, 64 NYS 2 


98. Child v. pits 4 Paige (N. Y.) 
309. 
99. Child v. Brace, supra. 


Necessity of execution to support 
creditor’s suit generally see Credi- 
tors’ Suits §§ 39-60. 

1. Cal.—Poswa v. Jones, 21 Cal. A. 
664, 132 P 629. 

Kan.—Stout v. Baker, 32 Kan. 113, 
4P 141. 

Ky.—MecCouns v. Holmes, 4 Litt. 
389. 

N. J.—Wisham v. Lippincott, 9 N. 
Ale ae 3De. 

N. Y.—Royer Wheel Co. v. Fielding, 
101 N. Y. 504, 5 NE 431; Judd .Lin- 
seed, etc., Oil Co. v. Hubbell, 76 ON. 
wee 543: Meech vy. Allen, 17 N. Y. 300, 
72 AmD 465. 

Sa C= —Hunteriy. Martin, toa se C:; 


Oy ar tala 
Tex.—Webb v. Gregory, 49 Tex. 
Civ. A. 282, 108 SW 478; De Camp 


v. Bates, (Civ. A.) 37 SW 644. 
Ont.—McDonagh vy. Jephson, 16 
Ont. A. 107. B 
0%, 


Que.—Dini v. Harris Constr. 


have been sold on execution against 
the individual members, firm credi- 
tors can no longer look to the goods 
of the partnership for the payment 
of their claims. Dunbar Fire Brick 
Co. v. Madeira, 7 Pa. Dist. 246. 

2. Ala.—Ratchford v. Covington 
County Stock Co., 172 Ala. 461, 55 S 
806; Yarbrough v. Bush, 69 Ala. 170; 
McCoy v. Watson, 51 Ala. 466. 

Ga.—Flowers v. Strickland, 10 Ga. 
A. 739, 73 SE 1092. 

Iowa.—Latta v. Olson, 187 Iowa 
1288, 172 NW 162;.. State v. Kiefer, 
183 Iowa 319, 163 NW 698; Lansing 
v. Bever Land Co., 158 Iowa 693, 138 
NW 833, 132 NW 177. 

Nebr.—Broatch v. Moore, 44 Nebr. 
640, 63 NW 30. 

Oh.—Fritche v. Liddell, 6 Oh. Dec. 
(Reprint) 971, 9 AmLRec 309 

Utah.—-Hamner_ v. Ballantyne, 16 
Utah 436, 52 P 770, 67 AmMSR 643. 

[a] Extent of right.—A judgment 
ereditor of a partnership could levy 
execution upon the assets of the firm 
while they remained such. Capital 
Food Co. v. Globe Coal Co., 142 Iowa 
134, 120 NW 704, 116 NW 803. 

3. Nussbaum v. Connor, 94 Ga. 
530, 21 SE 709; Waxelbaum v. Con- 
nor, 94 Ga. 529, 19 SE 805; Jones v. 
Jones, 13 Iowa 276. 

[a] Priority of lien——Where a 
creditor obtained a judgment against 
a partnership and against each part- 
ner individually, and another creditor 
obtained judgment against one of 
such partners, the holder of the sen- 


ior judgment could not be required to: 


proceed against that partner against 
whom he alone had a judgment, 
where the fund in court would there- 
by be awarded to the junior judg- 
ment. Love v. Goodson, 150 Ga. 46, 
102 SH 429. 

{[b] In Porto Rico a judgment 
taken against a partnership and one 


S.—Inbusch  v. 
Black 566, 17 L. ed. 188. 


Nev.—Flannery v. Anderson, 4 


Nev. 437. 
N. Y.—Bakalas v. Moscahlades, 
203 App. Div. 554, 196 NYS 682; 


Crane v. Cranitch, 3 Mise. 557, 23 NYS 
320; Anonymous, 2 Hill 378; Waring 
v. Robinson, Hoffm., 524. But see 
Hewlett Vv. van Voorhis, 196 App. Div. 

322, 187 NYS 533 [motion for reset- 
iemeet of order den 197 App. Div. 
362,189 IN iS) Zig andi sath roos) ANG mye 
642 mem, 135 NE 952 mem] (where 
it was said that, in view of Code Civ. 
Proc. § 1935, partnership assets 
must be first resorted to for the sat- 
isfaction of a judgment on a firm 
debt before individual property of 
a partner can be levied on). 

N. C.—Daniel v. Bethell, 167 N. C. 
218, 838 SE 307. 

N. D.—Goldstein v. Peter Fox Sons. 
Co., 22 N. D. 636, 135 NW 180, 40 
LRANS 566. . 

Or.—North Pac. Lumber Co. v. 
Spore, 44 Or. 462, 75 P 890. 

Pa.—Tonge Ve. tem) Pub. Co. 244, 

McDonald vy. Sim- 


Pa. 417, 91. Ay 229% 
Cox, 98 Pa. 619; Cover. v. Brown, 7 
Pa. Dist. 119% Pottery Co. v. Ginder, 
2 LancLRev "345; Lowber v, Richard- 
son, 2 PaLJ 209. And see Tassey v. 
Church, 6 Watts & S. 465, 40 AmD 
575 (under a statute allowing judg- 
ment at law in an action between two 
firms having members in common, no 
execution can be had against the sep- 
arate estates of the members of de- 
fendant firm). 

Tex.—Burton v. Roff, (Commn. A.) 
292 SW 159 [aff (Civ. A.) 275 SW 
273]; Parker Motor Co. v. Hamilton, 
(Civ. A.) 9 SW (2d) 426; Self Motor 
Co. v. Crowell First State Bank, (Civ. 
A.) 226 SW 428. 

Wash.—Yakima Sash, ete, Co. v. 
Kopp,'140 Wash. 420, 249 P 786. 

W. Va.—Lee v. Hassett,:41 W. Va. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of one or more but less than all of the partners.°® 
In case of a dormant partnership, a judgment cred- 
itor of the ostensible partner for a firm debt may 
execute his judgment against the firm property, and 
is not limited to the ostensible partner’s 
A personal judgment against a partner in an action 
on a partnership obligation may be satisfied out of 


his ‘individual property. 


[§ 561] (2) Title and Rights of Purchaser. 
purchaser, on an execution sale under a firm judg- 
ment, acquires the entire ownership in the prop- 
As at common law a judgment creditor 
of the firm may make a valid levy of his execution 
on the separate property of a partner, it follows 
that the purchaser under such an execution acquires 
complete ownership of such property,*® subject only 
to the lens of separate execution creditors, which 


erty sold.® 


368; 23 SE 559... 

Eng.—Davis v. E1903] 2 
SLES 

N. S.—Banque D’Hochelaga v. Mar- 
itime R. News Co., 31 N. S. 9. 

Ont.—Reid v. Graham, 26 Ont. 126. 

See Martin v. Davis, 21 Iowa 535 
(where the court, sitting in equity, 
treated firm property as subject to 
execution in favor of a firm creditor 
who had taken judgment against one 
partner only); Davis v. Buchanan, 12 
Iowa 575 (mode of making property 
of individual members liable is by 
scire facias). 

[a] Process.—Even if it could be 
said that a clerk was authorized, un- 
der Code § 3468, to issue execution 
against a partner on a judgment 
against the firm as such, where no- 
tice on the firm was made through 
such partner, the fact of notice being 
so made should appear in the judg- 
ment record. Anderson v. Wilson, 
142 Iowa 158, 120 NW 677. 

[b] In Oklahoma.—(1) A _ judg- 
ment against a partnership obtained 
ona service of some of its members 
may be enforced against the firm 
(Harrell v. London, 129 Okl. 240, 264 
P 172) (2) and the members served 
(Spangenberg v. Galena Perforating 
Co., 92 Okl. 185, 218 P 804; Heaton 
v. Schaeffer, 34 OkKl. 631, 126 P 797, 43 
LRANS 540; Sayre Commn. Co. v. 
Keen, 26 Okl. 794, 110 P 775). (3) if 
the joint property of the partnership 
is exhausted before the judgment is 
satisfied (Hassen v. Rogers, 123 Okl. 
265, 253 P 72; Bearman v. Bracken, 
1139 O0k1.2 23%, 240°-P 7133. Taylor v: 
Quinnett, 109 Okl. 241, 235 P 214). 

6. Grant v. Hyatt, 22 La. Ann. 411; 
Ross v. Howell, 84 Pa. 129; Kneib v. 
Graves, 72 Pa. 104; Hershey v. Ful- 
mer, 3 Pa. Co, 442; Hoover v. Diffen- 
derfer, 5 LancLRev (Pa.) 245; Shel- 
ton Bank v. Willey, 7 Wash. 535, 35 
P 411. 

7. Van Valen v. Russell, 13 Barb. 
(N. Y.) 590; Carey v. Bright, 58 Pa. 
70; Brown’s App., 17 Pa. 480. 

8. Lewis v. Tyler Hotel Co., (Tex. 
Civ. A.) 257 SW 704. 

9. Steiner v. Peters Store Co., 119 
Ala. 371, 24 S 567; McDuffie v. Bart- 
lett, 3 Pa. 317; Halsell v. McMurphy, 
86 Tex. 100, 23 SW 647. 

[a] Interest of dormant partners. 
—wWhere partners conduct two dif- 
ferent businesses under different firm 
names, certain of the partners being 
dormant, an execution sale on the 
judgment against such firm would 
pass the title of all the partners, in- 
cluding that of the dormant partners 
not named in the judgment. Carey v. 
Bright, 58 Pa. 70. 

[b] Individual interests of part- 
ners.—A levy and sale of a firm’s in- 
terest in real estate will not pass the 
interests or estates of the individual 


Hyman, 


partners in the property. ees Vie 
Bradford, 56 Tex. 630. 
10. Ala.—Blackman Moore- 


Handley Hardware Co., 106 Ala. 458, 
17 S 629; Haralson v. Campbell, 63 
Ala. 278. s 
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interest.‘ 


The 


ner 1>— 


Cal.—Conroy v. Woods, 13 Cal. 626, 
73 AmD 605. 

Fla.—Orlando First Nat. Bank v. 
Greig, 43 Fla. 412, 31 S 239 

Ga.—Parler v. Johnson, 81 Ga. 254, 


7 SE 317; Gammell v. ’“Mulford, 53 
Ga. 78; Baker v. Wimpee, 19 Ga. 87; 
Cleghorn v. Columbus Ins. Bank, 9 
Ga. 39: 


Iowa.—Gordon v. Kennedy, 36 Iowa 
167; Hamsmith v. Espy, 13 Iowa 439. 

Miss.—Strong v. Hines, 35 Miss. 201. 

N. J.—Metropolis Nat. Bank vv. 
Sprague, 20 N. J. Eq. 13 [rev on oth- 
er grounds 21.N- J. Ba1530)]s. Ran- 
dolphuv. Daly, 16 Na .J. Ba. 313. 

Pa.—Com. vy. Rogers, 1 Brightly 450. 

Tex.—Stephens v. Turner, 9 Tex. 
Civ. A. 623, 29 SW 937. 

Eng.—Mayhew v. Herrick, 7 C. B. 
229, 62 HCL 229, 137 Reprint 92. 

{a] Where partner not served.— 
A sale under such execution is void 
if the individual partner was not 
served with summons and did not ap- 
pear in the action. Orlando First 
Nat. Bank v. Greig, 43 Fla. 412, 31 S 


239; Clayton v. Roberts, 84 Ga. 149, 
AE 621; Strong v. Hines, 35 Miss. 
3 [b] In New Hampshire.—(1) 


Where land of one partner is set off, 
on execution, for a debt due from the 
partnership, and afterward the same 
land is set off, on execution, for a 
separate debt of the partner, the sep- 
arate creditor of the individual part- 
ner will hold the land. Jarvis v. 
Brooks, 23 N. H. 136. (2) After the 
levy of an execution on land of a 
partner for a partnership debt has 
become complete by the lapse of a 
year from the time of the levy, a cred- 
itor of the individual partner cannot 
defeat the levy for the partnership 
debt by attaching the same land and 
levying his execution on it. Bowker 
v. Smith, 48 N. H. 111, 2 AmR 189. 

11. In re Sandusky, 21 F. Cas. No. 
12,308, 17 NatBankrReg 452; Cleg- 
horn v. Columbus Ins. Bank, 9 Ga. 
3193) Kuhneé,v. Law, .48).S:' C.-L: 18 
[overr Roberts v. Roberts, 42 S. Cc. L. 
ode 

12. Love v. Goodson, 150 Ga. 46, 
102 SH 429; Roop v. Rodgers, 5 Watts 
Pana 193: 

[a] Right as against junior judg- 
ment against partner.— Where a cred- 
itor obtained a judgment against a 
partnership and against each partner 
individually, and another creditor ob- 
tained a judgment against one of 
such partners, where a fund in the 
sheriff's hands obtained against that 
partner against whom each had a 
judgment was not enough to satisfy 
the senior judgment, it was not error 
to award it all to that judgment with- 
out requiring the amount of a loan 
by the remaining partner to the hold- 
er of the senior judgment to be cred- 
ited thereon. Love v. Goodson, 150 
Ga. 46, 102 SH 429. 

13. Thompson v. Frist, 15 Md. 24; 
Kelly’s App., 16 Pa. 59; Hershey v. 
Fulmer, 3 Pa. Co. 442; Rex v. Lom- 
man, 38 Phila. (Pa.) 287. 


against the individual partners or their assignees. 

[§ 563] b. Judgment for Individual Debt of Part- 
(1) In General. 
judgment is enforceable against the firm property, at 
common law, but only to the extent of the judgment 
debtor’s interest 


‘294; 
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are prior in time.++ 

[§ 562] (8) Disposition of Proceeds. 
is made under execution in favor of a firm creditor, 
the proceeds are payable to him,!? unless cireum- 
stances arise which authorize a court of equity to 
interfere and marshal the assets between firm and 
separate creditors.1® In a proper case funds held by 
the sheriff after an execution sale of the partner- 
ship property and a satisfaction of the judgments on 
which the judgments were issued may be impressed 
with a trust in favor of the partnership creditors 


If the sale 


a 14 


An execution on such a 


therein.t® As the execution is en- 

14. Brown v. Bradley, 131 S. C. 268, 
127 SE 210. 

15. Rights of individual creditors 
in partnership assets generally see 
supra §§ 409-411. 

16. U.S.—Lyndon v. Gorham, 15 F. 
Cas. No. 8,640, 1 Gall. 367; Merrill v.°* 
Rinker, 17 F. Cas. No. 9,471, Baldw. 
528: U.S. v. Williams, 28 F. ‘Cas. No. 
16,719, 4 McLean 236. 

‘Ala.—Wilson v. Strobach, 59 Ala. 
488; Andrews v. Keith, 34 Ala. 722; 
Moore v. Sample, 3 Ala. 319., 

Pe ay ras v. Fletcher, 42 Ark. 

Cal.—Robinson v. Tevis, 38 Cal. 611; 
Jones v. Thompson, 12 Cal. 191. 

Conn.—Filley v. Phelps, 18 Conn. 
Witter v. Richards, 10 Conn. 37; 
Brewster v. Hammet, 4 Conn. 540. 

Ill.—Weber v. Hertz, 188 Ill. 68, 
58 NE 676; Swan v. Gilbert, 175 Ill. 
204, 51 NID 604, 67 AmSR 208; White 
v. Jones, 38 Il]. 159; James v. Strat- 
ton, 32 Ill. 202; Newhall v. Bucking- 
ham, 14 Ill. 405. 

Ind.—Hardy v. Donellan, 33 Ind. 

v. Roberts, 144 Iowa 


501. 

Towa.—Shaw 
215, 122 NW 932. 

Ky.—Watson: v. Gabby, 18 B. Mon. 
658; Williams v. Smith, 4 Bush 540. 

La.—Choppin v. Wilson, 27 La. Ann. 
444; Marston v. Dewberry, 21 La. 
Ann. 518 “Lhomas vy. lusky. 13. iat 
Ann. 277; Beauchamp v. Chacheré, 
12 La. Ann. 851; Lee v. Bullard, 3 La. 
Ann. 462; Nelson v. Conner, 3 La. 
Ann. 456; Smith v. MeMicken, ay Ibe 
Ann. 319; Croft v. McKneely, 1 La. 
ee Cucullu v. Manzenal, 4 Mart. N. 
3. 188. 


52 Me. 162, 
Thompson y. Lewis, 34 


Me.—Moore v. Pennell, 
83 AmD 500; 
Me. 167. 

Md.—People’s Bank vy. Shryock, 48 
Md. 427, 30 AmR 476. 

Mass.—Peck v. Fisher, 7 Cush. 386; 
Fisk v. Herrick, 6 Mass. ake Pierce 
v. Jackson, 6 Mass. 242. 

Miss.—Williams v. Gage, 49 Miss. 
777; Sitler v. Walker, Freem. 77. 

Mo.—Wiles v. Maddox, 26 Mo. 77. 


Nebr.—Richards, v. Leveille, 44 
Nebr. 38, 62 NW 304. 
N. H. NEREE 


9; Morrison y. Blodgett, 8 N: Hi. 238, 
29 AmD 653; Gibson v. Stevens, q 
ne sa 3525 Tappan v. Blaisdell, 5 N. 

N. J.—Clements v. Jessup, 36 N. J. 
Hq. 569. 

N. Y.—Atkins v. Saxton, 77 N. Y. 
195; Menagh vy. Whitwell, DN 
146, 11 AmR 683; New York Highth 
Nat. Bank v. Fitch, 49 N. Y. 539; 
Smith v. Orser, 42 N. Y. 132 [aff 43 
Barb. 187]; Jacobs v. Maryland Cas- 
ualty Co., 198 App. Div. 470, 191 NYS 
692 [aff 234 N. Y. 622 mem, 138 NE 
472 mem]; Sterrett v. Buffalo Third 
Nat. Bank, 46 Hun 22, 10 NYSt 818 
[aff 122 N. Y. 659 mem, 25 NE 913 
mem]; Berry v. Kelly, 27 N. Y. Super. 
106; Drexel v. Pease, 18 NYS 774 
[aff 129 N. Y. 96, 29 NE 241]; Selig- 
man vy. Falk, 8 NYSt 443, 13 NYCiv 
LOC Ness Mowbray v. Lawrence, 13 
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forceable only against the debtor partner’s interest 
in the firm’s assets, its lien is subordinated to that 
of an execution subsequently levied on behalf of a 
judgment creditor of the partnership.t* 
the sheriff exhausts the firm property on a sale un- 
der such subsequent firm execution, he may safely 
return the earlier individual execution nulla bona.*® 
In a number of jurisdictions partnership property 
is not subject to execution against a partner,!® the 
partner’s interest being reached by a decree sub- 
garnishment,?! 
Under a statute by which the pro- 
cedure against partnership property for a partner’s 

separate judgment debt is to be by way of sum- 
mons,”* an application to a judge in chambers may 
be heard upon notice of motion, where all the parties 


jecting his interest,?° or by 
9 


charging order.”? 


AbbPr 317, 22 HowPr 107; Waddell v. 
Cook, 2 Hill 47, 37 AmD 372; Phillips 
v. Cook, 24 Wend. 389. 


N. C.—McPherson v. Pemberton, 46 
INGO STS: 
Oh.—Nixon v. Nash, 12 Oh. St. 647, 


80 AmD 390; Sutcliffe v. Dohrman, 18 
Oh. 181, 51 AmD 450; Place v. Sweet- 
‘zer, 16 Oh. 142. 

Okl.—Darnell v. State Nat. Bank, 59 
Okl. 204, 205, 158 P 921, LRAI916F 
L209" LeitCye]. 

Pa.—kKnerr v. Hoffman, 65 Pa. 
Lothrop v. Wightman, 41 Pa. 
Morgan v. Watmough, 5 Whart. 125; 
Knox v. Summers, 4 Yeates 477; 
Carty v. Emlen, 2 Yeates 190; 
Crossin v. McCrossin, 7 Pa. Dist. 688, 
DL eae OO;4o0.- Hainst Nat... Bank -vs 
Allen, 1 Del. Co. 277; Bogue v. Steel, 
1 Phila. 90. 5 

S. C.—Knox v. Schepler, 20 S. Cc. L. 


595. 

Tenn.—Jone v. Richardson, 99 
Tenn. 614, 42 “sw 440; Saunders v. 
Bartlett, 12 Heisk. 316; Haskins vy. 
Everett, 4 Sneed 531; White v. Dough- 
erty, Mart. & Y. 309, 17 AmD 802; 
Johnson v. Wingfield, (Ch. A.) 42 SW 
203; Knight v. Ogden, 2 Tenn. Ch. 473. 

Tex.—Weaver v. Ashcroft, 50 Tex. 
427; Nelson v. Cockrell, 3 Tex. A. Civ. 
Cas. § 448;.Schley v. Hale, 1 Tex. 
A, Civ. Cas. § 930; Grant v. Williams, 
uv NexeA- iGiveCasy § 363; 

Vt.—Russ v. Fay, 29 Vt. 381. 

Wash.—Graden v. Turner, 15 Wash. 
136, 45 P 733. 

W. Va.—Bumegarner v. Parkersburg 
First Nat. Bank 70 W. Va. 787, 74 Sk 
996, 997 [cit Cyc]. 

BEng .—Holmes v. Mentze, 4 A. & E. 
127, 31 ECL 74, 111 Reprint 135: May- 
hew v. Herrick, in @emsoere Oe 62 HCL 
229, 137 Reprint 92; Matter of Wait, 1 
Jac. & W. 605, 37 Reprint 499; John- 
son v. Evans, 7 M. & G. 240, 49 ECL 
240, 135 Reprint 102; Skipp v. Har- 
wood, 2 Swanst. 586, 36 Reprint 739; 
Dutton v. Morrison,'17 Ves. Jr. 193, 
34 Reprint 75, 4 ERC 112. 

Man.—Smith v. Thieson, 20 Man. 
120, 15 WestLR 709. 

Ont.—Rennie v. Quebec Bank, 3 
Ont. lL. 541;. Clemens v. Bartlett, 1 
OntWR 342; Harrison v. Harrison, 
14 Ont. Pr. 436. 

[a] Execution for joint indebted- 
ness of partners.—Partnership prop- 
erty may be levied upon and sold on 
execution issued on a judgment re- 
covered against all the members of 
the partnership upon a joint indebted- 
ness outside of the business of the 
firm. Saunders v. Reilly, 105 N. Y. 
12, 12 NE 170, 59 AmR 472: 

Tb] Interest in trade-mark.—The 
interest of one partner in a firm brand 
or trade-mark is too intangible to per- 
mit of sale under a levy by such part- 
ner’s judgment creditor. Taylor v. 


Bemis, 23 F. Cas. No. 13,779, 4 Biss. 
406. 
17. Iowa.—Hubbard v. Curtis, 8 


Iowa 1, 74 AmD 283. 
Md.—Thompson v. Frist, 15 Md. 24. 
Minn.—Barrett v. McKenzie, 24 
Minn. 20. 
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Hence, if 


or a 


Mo.—Lester vy. Givens, 74 Mo. A. 
395, 
N. J.—Harney v. 


Nat. Bank, 52 N..J. 


Jersey City First 
Eq. 697, 29 A 221. 


INGE re v. Wagener, 1 
Thomps. & C. 509; Wilson vy. Conine, 
2 Johns. 280. 

Pa. 29° Pa. 9, 70 
AmD 149 


i eee ee v, Hyman, [1903] 1 K. 
3. 854. ié 

Ont.—Maple Leaf Milling Co. v. 
Western 'Canada Flour Mills Co., 5 
OntWN 699, 15 DomLR 525. 

[a] Division of firm effects by 
officer.—The priority of partnership 
creditors cannot be divested by a di- 
vision of partnership effects by the 
officer and a sale of a portion of them 
under an execution for an individual 
debt of one Paras ae Lester v. Giv- 
ins, 74 Mo. A. 39 

[b] The right of a firm to sue for 
a firm debt is not affected by a levy 
on the interest of one partner in such 
ke Barrett v. McKenzie, 24 Minn. 


[ec] Priority of joint creditors of 
partners.—The partnership creditors 
cannot claim a priority over the in- 
dividual creditors of all the partners 
on a joint indebtedness. Saunders v. 


Reilly. O5FaNG Wie 2a NBL 7.050 59 
AmR 472. 
[d] ‘The execution must disclose 


that it is for a partnership debt to 
be entitled to preference. Peo. v. Cer- 
mak, 215 Ill. A. 148. 

18. Tappan v. Blaisdell, 5 N. H. 
190; New York Highth Nat. Bank v. 
Fitch, 49 N. Y. 539; Dunham v. Mur- 
dock, 2 Wend. (N. Y.) 553. 

19. Ga.—Citizens’ Bank, etc., Co. v. 
Pendergrass Banking Co., 164 Ga. 302, 
133° SH) 223° 

Mass.—Gordon vy. Borans, 222 Mass. 
166, 109 NE 950. 

Eng.—Brown v. Hutchinson, [1895] 
2 CYB L26% 

Alta.—Witt v. Stocks, 10 Alta L. 
512% tt Alta. sb PY5o5ser Domi 5/9, 
[1917] 1 WestWkly 1451; Re Reid, 
10 Alta. L. 40, 29 DomLR 349, 34 West 
LR 1008, 10 WestWkly 1110. 

Man.—Riddell v. Botfield, 33 Man. 
54, [1923] 2 DomLR 1056, [1923] i 
WestWkly 1109. 

Sask.—Canadian Pac. R. 
Stewart, [1927] 3 DomLR 555, TfoaTi 
2 WestWkly 385. 


20. Gordon v. Borans, 222 Mass. 
166, 109 NE 950. 
21. Citizens’ Bank; eter, 3Coi wv: 


Pendergrass Banking Co., 164 Ga. 302, 
138 SE 223; Holifield v. White, 52 Ga. 
567s Anderson v. Chenney, 51 Ga. 
372; Willis v. Henderson, 43 Ga. 325. 

22. Brown v. Hutchinson, [1895] 
2 Q. B. 126; Re Reid, 10 Alta. L. 40, 
29 DomLR 349, 34 WestLR 1003, 10 
WestWkly 1110 [foll Witt v. Stocks, 
10 Alta. DL: (6025s Alitas da Wb4) 3s 


tet 519, [1917] 1 WestWkly 
1451 
23. See statutory provisions. 


MelInnes v. Nordquist, 23 Man. 
13 DomLR 725, 25 WestLR 422, 


Q 
5 WestWkly 95 (construing Partn. 


debtor partner’s 


. 


[§§ 563-564 


, appear before the judge.?* 

[§ 564] (2) Levy and Enforcement. 
nary manner of levying an execution on the firm 
property, at common law in case of a judgment for, 
the debt of a partner, is for the officer to -seize and 
take actual possession thereof,?* although some ju- 
risdictions permit only a constructive levy.?°® 
some jurisdictions, the execution must be levied up- 
on the partner’s interest in the entire assets,’ while 
in other jurisdictions, the officer may levy upon the 

interest in what is necessary to sat- 
isfy the execution or in what is accessible to him.?® 
The manner of levying and enforcing individual ex- 
ecutions against firm property has been regulated 
by statute in many jurisdictions. 
law it is generally held that an offiter is lable in 


The ordi- 


In 


29 Ven at common 


Act § 26 [Rev. St. (1902) Cet ZONE 
25. U. S.—Moore vy. Rosenberger, 

1 BY Casto No. 93774) CoP hile Cras) 

DiGi MUP IS. ve Williams, 28 F. Cas. No. 

HG. 719, 4 McLean 236. 

Pe ’Ala.—Andrews v. Keith, 34 Ala- 
Cal.—Clark vy. Cushing, 52 Cal. 617- 
Del.—Davis v. White, 6 Del. 228. 
Ill.— White v. Jones, 38 Ill. 159; 

Newhall v. Buckingham, 14 Ill. 405- 
Ky.—Aldrich v. Wallace, 8 Dana 

287, 33 AmD 495. 

La.—Broadnax v. Thomason, 1 La. 
Ann. 382 (applying the law of Ala- 
bama). 

Minn.—Wickham v. Davis, 24 Minn. 
Lets Barrett v. McKenzie, 24 Minn. 


Mo.—Lester v. Givens, 74 Mo. A. 
sae Carillon vy. Thomas, 6 Mo. A. 


N. Y.—Atkins v. Saxton, 77 N. Y. 


L962 Smithe wee Orsers! 42 IN: Vas 
[aff 43 Barb. 187]; Rea vy. McLana- 
ten, 47 N. Y. Super. 275; Rogers v. 


Landers, 128 Misc. 208, 218 NYS 98. 

Or. —Cogswell v. Wilson, TP OR wots 
21 P 388. 

S. D.—Lee v. Dinsmore, 39 S. D. 
26, 162 NW 749. 

Tal Release of levy.—The provi- 
sions for thé release of a levy on the 
interest of a defendant in a part- 
nership do not apply to a case where 
the property is levied upon as the 
sole individual property of such de- 
gendant, Lang v. Otis, IFN YCity.ce 


26. Vandike v. Rosskam, 67 Pa. 
330; Smith v. Emerson, 43 Pa. 456; 
Deal v. Bogue, 20 Pa. 228, 57 AmD 
702; Wise v. Vosburg, 4 Pa. Super. 
221; McCrossin v. McCrossin, 7 Pa. 
Dist. 6835-219 Bal Co. 33 5 First Nat. 
Bank v. ‘Allen, i= Pel. Co. GPa ahd 
J. M. Radford Grocery Co. v. Owens, 
(Pex ‘Cive Asp 6d "Siw oie 

27. Ala.—Tait v. Murphy, 80 Ala. 
Bae 2S 317; Daniei v. Owens, 70 Ala. 


Ill.—Weber v. Hertz, 188 Ill. 68, 58 
NE 676; Swan v. Gilbert, 67 Ill. A. 
236 [aft TAS peel 2 OA bil, NE 604, 67 
AmSR 208]. 

La.—Levy v. Cowan, 27 La. Ann. 


556; Pittman v. Robicheau, 14 La. 
Ann. 108; Alexander v. Burns, 6 La. 
Ann. 704. 


Mich.—Ernest v. Woodworth, 
Mich. 1 82 NW 661; 


124 
Hutchinson vy. 


Dubois, 45 Mich. 143, 7 NW 714; Sir- 
rine v. Briggs, 31 Mich. 443. 
Miss.—Blumenfeld «vy. Seward, 71 
Miss. 342, 14 S 442; Atwood v. Merc- 
dith, 37 Miss. 635. ; 
28. Aldrich v. Wallace, 8 Dana 
(Ky-) 287, 33 AmD 495; Phillips v- 
Cook, 24 Wend. GN s): 389; Acker vy. 
Burrall, 23 Wend. (N. Y.) 606, 35 


AmD 582 [aff 21 Wend. 605]. 

29. See statutory provisions. 

[a] Actual seizure of property.— 
Although in ordinary cases the lien 
attaches when the writ is put into 
the hands of the sheriff, it attaches, 
under Mansfield Dig. § 3018, with 
reference to property of a partner- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ip Di? eee 
pan Ete ey 


§§ 564-566] 


trespass who levies an individual execution on firm 
property and professes to sell it instead of the debtor 


partner’s interest in it.°° 
Injunctive relief. 


had.?? 


the partners, 


ship, only upon actual seizure of the 


property. Harris v. Phillips, 49 Ark. 
58, 4 SW 196. 
{b] Notice to partners.—To consti- 


tute a valid levy on personalty be- 
longing to a partnership, to pay the 
debt of an individual partner, notice 
of the levy must be given to one or 
more of the partners, or to the clerk 
of the partnership, under Rev. Civ. 
St., (1911) “art 3743. J..M. Radford 
Grocery Co. v. Owens, (Tex. Civ. A.) 
161 SW 911; Adoue v. Wettermark, 
36 Tex. Civ. A. 585, 82 SW 797; 
v. Meyer Bros. Drug Co., 25 Tex. Civ. 
A. 234, 61 SW 553; Sumner vy. Craw- 
ford, (Tex. Civ. A.) 41 SW 825. 

[c] Special direction.—(1) Unless 
the writ, in an execution on a judg- 
ment against a partner, contains the 
special direction to levy the interest 
of defendant in the partnership, as 
provided by the act of April 8, 1873, 
the sheriff is not bound to levy on 


such interest. Dengler’s App., 125 
Pa. 12, 17 A 184; Kaine’s App., 92 
Par i2i3s. Hare, vi.Com,, 92 Pa. ~L4i;: 


McCrossin v. McCrossin, 7 Pa. Dist. 
Ose, 21 ia. Co. Ses C2) But an execu- 
tion is leviable on a partner’s inter- 
est in a partnership without such 
special direction. Dengler’s App., su- 
pra. Contra Evans v. Howell, 5 Pa. 
Co. 313, 3 Del. Co. 477; Little v. Lane, 
2 Pa. Co. 609 (earlier dicta). 

30. Ala.—Myles v. A. D. Davis 
Packing Co., 17 Ala. A. 85, 81 S 363. 


Ga.—Jolley v. Hardeman, 111 Ga. 
749, 36 SE 952. 
Ind.—Ferguson v. Day, 6 Ind. A. 


138, 33 NE 213. 

cia ge OR aaa ad v. Black, 22 Kan. 
Me.—Moore Vv. Pennell, 52 Me. 162, 

83 AmD 500. 


N. Y.—Atkins v. eee TUNG 
195; Michalover v. Moses, 19 App. 
Div. 343, 46 NYS 456. 

Pa.—Bogue v. Steel, 1 Phila. 162. 

Eng.—Fraser v. Kershaw, 2 Kay 
& J. 496, 69 Reprint 87s. 

81. Reed v. Johnson, 24 Me. 322; 
Thompson: v. Frist, 15 Md. 24; Krupp 
v. Adams, 124 Mich. 215, 82 NW 894; 
Owens v. Bull} Ont. A... 62: 

32. Moody v. Payne, 2 Johns. Ch. 
(N. Y.) 548; Bright’s App., 1 Walk. 
(Pa nats) Boothe, Gest, 417 Pa... Co. 
43; J. M. Radford Grocery. Co. v: 
Owens, (Tex. Civ. A.) 161 SW 911; 
‘ Chapman v. Koops, 3 B. & P. 289, 127 
Reprint 160; Parker v. Pistor, Bes: 
& P. 288, 127 Reprint 159. But see 
Thompson v. Tinnin, 25 Tex. Suppl. 
56 (recognizing right prior to statute 
authorizing levy). 

33. Romey v. Shearer, 139 Wash. 
621, 247 P 949. 

34. U. S.—uU. S. v. Williams, 28 F. 
Cas. No. 16/719, 4 McLean 236. 


Ala.—Myles v. A. D. Davis Packing. 


Co., 17 Ala. A. 85, 81 S 863. 
Iowa.—Aultman v. Fuller, 53 Iowa 
60,4 NW ae Richards vy. Haines, 30 


In some jurisdictions, in case 
of the levy of an individual execution, copartners 
of the execution debtor are entitled to equitable in- 
terference to prevent a sale under the individual 
execution until an accounting and settlement can be 
In other jurisdictions, this right is denied.*? 
Where a sheriff, after levying upon the entire prop- 
erty of a partnership as the property of one of 
is proceeding to sell it as such, he may 
be enjoined where the statute provides that he shall 
take possession of the property and then proceed 
to sell the interest of the partner therein.*® 

[§ 565] (8) Title and Rights of Purchaser. 
purchaser, under an execution against one partner 
levied upon firm assets, becomes the owner of the 
debtor partner’s unascertained contingent interest in 
the assets levied upon, and if the partnership is in- 


Jonesy 


‘ 
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solvent he acquires nothing;** he becomes a tenant 
in common with the other partners in an undivided 


share of the property purchased, subject to all the 


chaser.?* 


The 


Iowa 574. 
Mass.—Peck v. Fisher, 7 Cush. 386. 
Minn.—Lane vy. Lanfest, 40 Minn. 
375, 42 NW 84. ; 
Se sear a oseat y v. Gage, 49 Miss. 


Mo.—Wiles v. Maddox, 26 Mo. 77. 

N. J.—Atwood v. Impson, 20 N. J. 
Eq. 150. 

N. Y¥.—Atkins v. Saxton, 77 N. Y. 
LOD; 7 Staats. Sristows. Won uN se ye 
264; New York Highth Nat. Bank v. 
Fitch, 49 N. Y. 539; Martin v. Wag- 
ener, 1 Thomps. & C. 509; Rogers v. 
Landers, 128 Misc. 208, 218 NYS 98; 
Willett v. Stringer, 17 AbbPr 152; 
Walsh v. Adams, 3 Den. 125. 

N. C.—Latham v. Simmons, 48 N. C. 
273 Price -v. Hunt,.33 N.C. 42. 

Okl.—Darnell v. State Nat. Bank, 
Nie 204, 158 P 921, LRA1916F 

Pa.—Foster v. Barnes, 81 Pa. 377; 
Menich vy. Bizic, 1 Pa. Dist. & Co. 219; 
2undall v. Stedge, 2 Pa. Co. 608; 
Bogue v. Steel, 1 Phila. 90. 

Tenn.—Boro v. Harris, 13 Lea 36; 
Haskins v. Everett, 4 Sneed 531. 


Tex.—McCutchon v. Davis, 8 SW 
123; Lewis v. Alexander, (Civ. A.) 
31 SW 414. 


Eng.—Perrens v. Johnson, 3 Smale 
& G. 419, 65 Reprint 720. 

[a] Recovery of amount paid.— 
The purchaser of a partner’s interest 
at a judicial sale may not recover the 
amount of his bid from the sheriff 
merely because it develops that the 
assets of the firm are insufficient to 
pay the partnership debts. Darnell 
v. State Nat. Bank, 59 Okl. 204, 158 
P 921, LRA1916F 1279. 

[b] Conversion by purchaser.— 
The purchaser of partnership proper- 
ty sold under execution against in- 
dividual partners was not liable to 
the partnership receiver for a con- 
version of the property sold before 
appointment of the receiver, although 
he was liable for sales made after 
that time. Rogers v. Landers, 128 
Mise. 208, 218 NYS 98. 

35. U.S.—Gilmore v. North Amer- 
ican Land Co., 10 F. Cas. No. 5,448, 
Pet. C. C. 460. 

Ala.—Farley v. Moog, 79 Ala. 148, 
58 AmR 585; Caldwell v. Palmer, 56 
aoe 405; Andrews v. Keith, 34 Ala. 
7 

Cal.—Robinson vy. Tevis, 38 Cal. 
611 

Ga.—Shaw v. McDonald, 21 Ga. 395 
(decided before statutory provision 
for subjecting partners’ interest to 
judgment by garnishment). 


Ill. Rainey v. Nance, 54 Ill. 29; 
Newhall v. Buckingham, 14 Ill. 405. 
Iowa.—Hubbard v. Curtis, 8 Iowa 


1, 74 AmD 2838. 
Me.—Hacker v. Johnson, 66 Me. 21. 
Miss.—Sitler v. Walker, Freem. 77. 
Mo.—Wiles v. Maddox, 26 Mo. 77. 
N. J.—Deane v. Hutchinson, 40 N. 
J. Eq. 88, 2 A 292; Clements v. Jes- 


rights of the other parties and to all outstanding 
partnership debts ;*° 
permits a seizure of the property,*® the officer upon 
a sale may deliver it into the possession of the pur- 
In order to ascertain the value of his pur- 
‘chase, he is generally allowed an accounting with the 
other partners.*® 
for him to file a bill in equity in order to have his 
rights defined and secured.®? 
jurisdictions that the purchaser under a judgment 
against all the partners, although not for a firm 
debt, acquires title to the firm assets.*® 
[§ 566] (4) Disposition of Proceeds. 
sale is made under execution in favor of a separate 
judgment creditor, the proceeds are payable to him, 
whether they arise fom the sale of separate property 
or the judgment debtor’s interest in firm property ;*+ 


and where the local practice 


In some cases it may be necessary 


It is held in some 


Where a 


Sup, “360 IN. dh pts ded 
Chaplain, 9 N. J. 62. 
ara Co tredwell “A "Rascoe, 14 N. C. 


Oh.—Nixon v. Nash, 12 Oh. St. 647, 
80 AmD 390. 
Pa.—Durborrow’s App., 84 Pa. -404; 


Renton v. 


Whigham’ s App., 63 Pa. 194; Smith 
v. Emerson, 43 Pa. 456; Reinheimer 
Vv. Hemingway, 35 Pa. "432; Deal v. 


Bogue, 20 Pa. 228, 57 AmD 702; Run- 
dall v. Stedge, 2 Pa. Co. 608. 

Tex.—Carter v. Roland, 53 Tex. 
540; Howell v. Jones, 3 Tex. A. Civ. 
Cas. § 208; Mitchusson v. Wads- 
worth, 1 Tex: A. Civ.. Casi} “976: 

[a] Conversion; amount of recov- 
ery.—A judgment creditor of a part- 
ner having levied on his interest in 
une firm and purchased it at the sale, 
the old partners continued the busi- 
ness, selling the old goods and replen- 
ishing with new. It was held, in an 
action by the creditor for the recov- 
ery of the debtor partner’s inter- 
est, that this recovery was not lim- 
ited to the goods bought at the sale 
and actually in stock at the time of 
trial, but he was entitled to com- 
pensation for the property disposed 
of, as for a conversion. Jones v. 
Meyer Bros..Drug Co.; 25, Tex. Civ, 
A. 234, 61 SW 553. 


36. See supra § 564. 

37. Atkins v. Saxton, 77 N. Y. 195; 
Smith? v. .Orserw42) Ne. Ys sbe2 spatieae 
Barb. 187]. 

38. U. S.—Clagett v. Kilbourne, 1 
Black 346, 17 L. ed. 213. 

Minn.—Barrett v. McKenzie, 24 
Minn. ne 

N. Y.—New York Highth Nat. Bank 
Vv. Bitchy, 49 oN. ¥. 539 $Sterretti we 


Buffalo Third Nat. Bank, 46 Hun 22, 
10 NYSt 818 [aff 122 N. Y. 659 mem, 
25. Ni) .913, 3. Silv.’ A. 1386]; Phillips 
v. Cook, 24 Wend. 389. 

Pa.—Lothrop y. Wightman, 41 Pa. 
297; Dunbar Fire Brick Co. v. Ma-. 
deira, 7 Pa. Dist. 246. 

Tenn.—Johnson v. Wingfield, (Ch. 
A.) 42 SW 208. 

39. Iowa.—Aultman v. Fuller, 53 
Iowa 60, 4 NW _ 809; Richards v. 
Haines, 30 Iowa 574; Ticonic Bank v. 
Harvey, 16 Iowa 141. 

N. J.—Arnold v. Hagerman, 45 N. J. 
BKq. 186, 17. A 93, 14 AmSR 712. 

Oh.—Hubble v. Perrin, 3 Oh. 287. 

Or.—Cogswell v. Wilson, 17 Or. 
31, 21 P 388. 

Pa.—Sterling v. Brightbill, 5 Watts 
229, 30 AmD 304. 

40. Rouse v. Wallace, 10 Colo. A. 
93, 50 P 366; Davis v. Delaware, etc. 
Canal Cox 109 N. Y. 47, 15 NE 873, 4 
AmSR 418: Saunders v. Reilly, 105 
N. Y. 12. 12 NE 170, 59 AmR 472. 

41. Fenton v. Folger, 21 Wend. 
(N. Y.) 676; Vandike’s Apv., 57 Pa. 
9.) -Cope’s_ App;,.. 39), ..Pa. -284-eeRoop 
v. Rodgers, 5 Watts (Pa.) 193; Doner 
v. Stauffer, 1 Penr. & W. (Pa.) 198, 21 
AmD 370. 


1020 [47 C.J.j 


but a judgment against a-partner being only en- 
forceable against the partnership property to the 
extent of the partner’s interest therein,*? it follows 
that, when firm property is sold by a sheriff under 
several executions in his hands, some of which are 
in favor of firm creditors while others are in favor 
of separate creditors, the proceeds are to be ap- 
plied to the satisfaction of firm creditors’ executions 
in preference to those of separate creditors, with- 
out regard to the dates of judgments or levies,** 
unless the other partners have no equities against the 
parted with their len, in 
which event the separate creditor will take the pro- 
ceeds of sale in preference to a subsequent joint ex- 


debtor partner, having 


ecution.** 


VII. 


[§ 569] A. Change of Membership of Firm*°*— 
Except as may be otherwise pro- 
vided by the partnership agreement,°* a partner can- 
not consistently, with a continuance of the partner- 


1. In General. 


42. See supra § 554. 
43. U. S.—Inbusch v. 
Black 566, 17 L. ed. 188. 

Cal.—Commercial Bank v. Mitchell, 
58 Cal. 42. 

Ind.—Louden v. Ball, 93 Ind. 232. 

N. Y.—Souls v. Cornell, 15 App. 
Div. 161, 44 NYS 194; Ryder v. Gil- 
bert, 16 Hun 163. 

Pa. TSRMND Des 20) eae, 70 
AmD 149; Cooper’s App., 
Snodgrass’ AD pee Lou sea nau: Over- 
holt’s App., 12 Pa. Zaey (DL AmD 598; 
King’s App., 9° Pa. 134; Menich v. 
Bizic, 1 Pa. Dist. & Co. 219. 
es S. C.—Crawford v. Baum, 46 S. C. 

i SS 

Tex.—Blankenship v. Wartelsky, 
6 SW 140. 

Ont.—McDonagh  v. 16 
Ont. A. 107. 

[a] The right of preference must 
be asserted before sale on execution 
and prior to any prejudicial change of 
position by the parties. Louden v. 
Ball, 93 Ind. 232. 


Farwell, 1 


Jephson, 


44. Houseal’s App., 45 Pa. 484; 
Backus v. Murphy, 39 Pa. 397, 80 
AmD 531; Cope’s App., 39 Pa. 284; 


York County Bank’s App., 32 Pa. 446. 
See also Barnett v. Barnett, 86 Ill. 
A. 625. 

Transactions between partners af- 
fecting firm creditors generally see 
supra §§ 414-438. 


45. See Appeal and.Error 3 C. J. 
p 256. 

46. See cases infra this note. 

[a] Jurisdiction and procedure on 


partnership appeals.—Pugh vy. Wal- 
Jace, 198 Ill. 422, 64 NE 1005. 

[b] Bond.—On appeal by a part- 
nership, an appeal bond signed by one 
partner only is a sufficient compliance 
with an order to give bond. Tate v. 
Holly, 21 Colo. A. 451, 122 P 58. 

[ce] Suspensive appeal by a part- 
nership brings on the judgment for 
review and suspends its execution as 
to the firm and its individual mem- 


bers. Rapier v. Troxclair, 1 La. A. 
763. 
{[d] Presumptions on appeal.—(1) 


Generally. Rumsey v. Briggs, 139 N 
Y. 323, 34 NE 929; Matthies v. Herth, 
31 Wash. 665, 72 P 480. (2) “Where 
the question of a partnership between 
the parties to an action was vital to 
the defense, and in the trial court the 
answer was treated as sufficiently al- 
leging the partnership, the supreme 
court on appeal will treat it as suf- 
ficient. Bagwell v. Morton, 95 Ga. 
723,22 SEH 575. 

[e] Harmless error.—(1) One who 
has sued a firm and recovered against 
a single partner only cannot assign 
error on the ground that a sole judg- 
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ance of ecosts®t 


[§ 567] 22. Appeal and Error. 
rules upon this topie*® apply to appeals from judg- 
ments in partnership litigations. 
that all the partners must join in an appeal from a 
joint judgment against them;*7 but that the firm 
as such may appeal from a judgment taken against 
it under statutory authority.*® 
dies after a judgment is rendered, an appeal may be 
prosecuted against the surviving partner.*® 
action against several on a partnership liability, the 
appellate court may affirm as to one or more and re- 
verse as to others.°°? 

[§ 568] 23. Costs. 


[S§ 566-569 
The ordinary 
s.4° It may be noted 
In case a partner 


In an 


General rules as to the allow- 
are applicable in actions by and 


against partnerships.®? * 


ment cannot be rendered on a part- 
nership liability. Roberts v. Pepple, 
55 Mich. 367, 2IsNWS19. (2) Admis- 
sion of evidence as to estoppel to 
deny partnership is immaterial er- 
ror where the issue was as to wheth- 
er the debt was owed by defendants. 


Steger v. Greer, (Tex. Civ. A.) 228 
SW 304. 

{f] Error held waived.—(1) Cav- 
anaugh v. Weber, 11 KyL 858; 
Wheeler v. Timpson, 13 NYS 640; 
Eastland v. Fuller, (Tex. Civ. A.) 


261 SW 386. (2) Refusal to dismiss 
a suit of partnership at the instance 
of an individual partner. Ingham 
Lumber Co. v. Ingersoll, 93 Ark. 447, 
125 SW. 139, 20 AnnCas 1002, (3) 
Failure by partners plaintiff to allege 
their partnership cannot be taken ad- 
vantage of for the first time on ap- 
peal. Fryer v. Breeze, 16 Colo. 323, 
Rie ibe F385 Wife (4) Where an amended 
petition names individuals as copart- 
ners, and the case is proceeded with 
as though the copartnership was a 
party, the irregularity in not making 
it a party is waived. Independent 
Blevators v. Davis, (Nebr.) 217 NW 
577. (5) The dismissal as to one of 
two partners who had been duly 
served does not ipso facto prevent 
plaintiff from rightfully proceeding 
to trial and judgment against the 
other, who is present in court; if the 
latter would ,object or claim the 
benefit from such dismissal he must 
do so by motion, exception, or plea. 
White v. Leavitt, 20 Tex. 708. 

{[g] Reversible error.—(1) Gener- 
ally. Hawkins v. Campbell, 48 App. 
Div. 43, 62 NYS 678. (2) Where no 
verdict was rendered against a co- 
partnership, a judgment against the 
individual partners is an error of sub- 
stance, not susceptible of reformation 
in the supreme court. Hassen vy. 
Rogers, 123 Okl. 265, 253 P 72. 

[h] Remand on reversal.—Where 
a decree was obtained against a part- 
nership, and on appeal the appellate 
court reversed the decree because 
only one member of the firm was 
liable, the court refused to remand 
the cause as to all the defendants, 
to give opportunity to complainant 
to introduce further evidence to 
charge the firm. Cunningham vy. 
Smithson, 12 Leigh (39 Va.) 32. 

Correcting mistake in names of 
partners on appeal from justice see 
Justices of the Peace § 542 note 49 


Ley. 
47, Kline v. Swift Specific Co., 118 
Ga. 514, 45 SE 314; Westover v. Dob- 


son, (Kan.) 47 P 620; 
ney, 14 Oh. 
411. 


t Beers v. Gur- 
CiriCt.82,0% Oh. "Cir, Dec: 
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RETIREMENT AND ADMISSION OF PARTNERS a 


ship,®> retire from the firm without the assent or 
ratification of his copartners,®® and conversely the 
assent of all of the existing partners is essential to 
the admission of a new partner;°* 


hence, one to 


48. Kline v. Swift Specific Co., 118 
Ga. 514, 45 SE 314. 

[a] Exception by partners.— 
Where a partnership and the two per- 
sons composing it are sued, and each 
individual separately files a demurrer 
to the petition, which is overruled, 
they may except without joining the 
partnership as such in the bill of 
exceptions. Doherty v. Youngblut, 66 
Colo. 594, 185 P 257; Higdon v. Bell, 
144 Ga. 485, 87 SE 385; McSweeney 
v. Blank, 107 La. 292, 31 S 636. f 


49. Robertson v. Ford, 164 Ind. 
538, 74 NE 1. 
ok Bridgeford v. Fogg, 10 KyL 

. J 

51. See Costs §§ 10-732. 

52. Okl.—Hassen vy. Rogers, 123 
ORT 265,253 Pe 72: 


Wis.—Moore v. Dickson, 121 Wis. 
SOU AO SENWaset 

B. C.—Oppenheimer v. Sperling, 9 
B. C. 166, 22 CanLTOccNotes 376. 

N. S.—Banque D’Hochelaga v. Mari- 
time R. News Co., 31 N. S. 9.- 

Que.—St. Laurent y. Doran, 5 Que. 


Pr. 449; Beaubien v. Rioux, 4 Que. 
Pri 72043 
[a] Judgment against one partner. 


—Each member of.a partnership be- 
ing liable for the whole of a part- 
nership debt, statutory costs from the 
commencement of suit may be includ- 
ed upon recovery of judgment against 
any partner. Moore y. Dickson, 121 
Wis. 591, 99 NW 322. 

{b] Liability of partner not 
served.—In a proceeding under O. 40: 
R. 10 to have execution on a judg- 
ment against a partnership issued 
against a partner who was not served, 
such partner will be held liable, not 
only for the costs of the original ac- 
tion and judgment, but also for the 
costs of an appeal taken by his co- 
partner, although he had no knowl- 
edge of the action or the appeal tak- 
en therein. Banque D’Hochelaga v. 
Maritime R. News Co., 31. N. S. 9. 

53. Cross references: 

Mining ey haa tena see Mines and 

Minerals § 8 
Tenancy at ait not terminated by 

change in personnel of partnership 

Bee ae ee and Tenant § 355 note 
Withdrawal of partner as dissolution 

of firm see infra § 781. 

54. See infra § 572. 

55. Dissolution of partnership ng 
change in membership see infra § 781. 

56. Cochran v. Perry, 8 Watts & 
Siua(Bar)) 262: 

57. Folsom v. Fernstrom, 43 Utah 
432, 1384 P 1021; Beebe y. Allison, 112 
Wash. 145, 192 P 17. 

[a] Failure to procure consent,— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 569-571] 


whom an evisting partner transfers his interest in 
the firm®® does not, upon such transfer, become a 
member of the partnership without the consent of all 
of the remaining partners.°® In the absence of pro- 
visions in the partnership agreement dealing with 
retirement of old and admission of new partners,°° 
the parties may agree at any time upon the terms of 
retirement of a partner,®t except as the right may 
be limited by statute.°? Without the retirement of 
a member, the members of an existing firm may ad- 
mit a new member into the firm.®* In the event 
of withdrawal, the remaining partners may continue 
the partnership on the old terms, and if they do 
continue it, the presumption, in the absence of agree- 
ment to the contrary, is that they do so on the old 
terms.°* There is, however, authority to the effect 
that the admission of a new member works an annul- 
ment of the old agreement so that no right of ac- 
tion can be predicated on a subsequent violation of 
one of its terms in ‘the absence of its express con- 
tinuance in the new partnership agreement.®* 

[§ 570] 2. Transfer of Partner’s Interest to Co- 
partner.* The transfer of a partner’s interest to 


A partner may be liable to a third 


person for failure to procure the con- | to manage. 


PARTNERSHIP 


erty which the partnership undertook 
This transaction is con- 


[47 C.J.] 1021 
a copartner extinguishes his title to the firm assets, 
and vests it in his transferee.*® Such transfer has 
been held not to include his interest in intangible 
property not included in the invoice of tangible 
property.*7 Ordinarily such a withdrawal or retire- 
ment dissolves the firm.®* If the retiring partner 
agrees to transfer property of the firm, to which he 
holds legal title, to the continuing partners, on re- 
fusal to do so he holds such property in trust for 
the partnership.*® He may,.by providing that his. 
assignee is to receive his share of the profits, re- 
tain his beneficial interest in the profits after his 
retirement.‘° 

[§ 571] 3. Transfer of Partner’ s Interest to Third 
Person. Mutual assent of all parties being neces- 
sary to the establishment of the partnership rela- 
tion,‘! the transferee of an interest does not become 
a member without the concurrence of the other part- 
ners.‘? The consent to the admission of a new mem- 
ber may be implied,’* or provided by the original 
agreement.** If the purchaser is received as a part- 
ner, all parties agreeing to the arrangement, he be- 
comes a partner under the original agreement.’° The 


McNamara v. Gaylord, 16 F. Cas. No. 
8,910, 1 Bond 302. 


sent of his copartners in accordance 
with his agreement. McNeill v. Reid, 
ee: 68, 23 ECL 489, 131 Reprint 
Subpartnership see supra § 112. 
58. Right to transfer interest see 
Supra § 246. 


59. See infra § 570. 
60. See infra § 572. 
61. Hazell v. Clark. 89 Mo. A. 78: 


McConomy v. Reed, 152 Pa. 42, 25 A 
176; Cassels v. Stewart, 6 App. Cas. 
64; Ex p. Peake, 1 Madd. 346, 56 Re- 
print 128.. See Earle v. Cow, 36 T. 
L. R. 713 (holding that the term “re- 
tirement,”’ as used in a deed of settle- 
ment by which the settlor covenanted 
with the trustee that he would pay 
a certain amount to him within a 
stated time after his “retirement” 
from a firm, connotes a voluntary act 
on the part of the retiring partner, 
and applies to the act of a partner 
in joining his copartners in turning 
the assets of the firm over to a com- 
pany organized and officered by the 
partners to carry on the business). 

{a] Statute of frauds.—An agree- 
ment by the retiring partner to assign 
his share in firm assets which in- 
cludes real estate is within the stat- 
ute of frauds. Gray v. Smith, 43 Ch. 
D. 208. 

[b] Dealings with firm after with- 
drawal.—(1) Where a partner who 
had withdrawn from the firm with 
the consent of the other partners is 
under no obligation or duty contrac- 
tual or otherwise to the members of 
his old firm, his refusal to sign a 
necessary assignment of a contract 
of the partnership unless paid there- 
for does not constitute duress in- 
validating a contract to give him a 
share in the firm’s profits in the con- 
tract. Clay v. Kelly, 102 Va. 437, 91 
SE 621. (2) Where, after a partner- 
Ship secured a contract with the gov- 
ernment, one partner desired to with- 
draw, and the other partners termi- 
nated relations with him, paying him 
five hundred dollars, he remaining 
bound as to government and firm’s 
surety, such continuing obligation of 
his was a sufficient consideration for 
the sum paid him. Clay v. Kelly, su- 


pra. 
62. See statutory provisions. 
[a] Withdrawal prejudicing part- 


nership.—Creditors formed a partner- 
ship to manage their debtor’s prop- 
erty and to pay their own claims out 
of the profits. ’ The debtor attempted 
to convey to two of the creditors a 
parcel of land belonging to the prop- 


+ 
v 


sidered an attempt on the part of the 
two creditors to withdraw from the 
partnership for their own personal 
profit before the termination, and at 
the expense, of the partnership, an 
act which was expressly prohibited 
by the statute, and the petition of the 
two creditors for a decree of regis- 
tration of the land is denied. Lich- 
auco v. Soriano,.26 Philippine 593. 

63. In re Adams, 283 Fed. 431 [pet 
to superintend and revise den Webb- 
Crawford Co. v. Palmer Clothing Co., 
283 Fed. 1023]; Duffield v. Reed, 84 
W. Va. 284, 99 SE 481. 

Fraud inducing person to. enter 
partnership see supra § 51. 


64. Frederick v. Cooper, 3 Iowa 
171; Housman y. Waterhouse, 191 
App. Div. 850, Gos- 


182 NYS 249; 
sett v. Weatherly, 58 N.C. 46. 

Presumption as to rights and lia- 
bilities of new partner see infra § 


601. 

65. Givens v. Berry, 52 SW 942, 21 
KyL 680. 

[a] Stipulation against intoxica- 


tion.—G and B entered into partner- 
ship in 1894 stipulating in their 
agreement that if, during the period 
of their partnership, either of them 
became intoxicated he would pay the 
other one thousand dollars. B, on 
Sept. 4, 1895, assigned a one-third 
interest in the business to P, Jr., and 
in June, 1897 assigned the remainder 
of ‘this interest to P, Sr. At some 
time between the two dates G became 
intoxicated, and B, after he had left 
the firm entirely, sued G to recover 
the one thousand dollars. It was 
held that, inasmuch as there was no 
express provision continuing the stip- 
ulation against intoxication in force 
after the admission of P, Jr., to the 
firm, the stipulation was no longer 
in force, and on that ground, inde- 
pendently of B’s rights after assign- 
ment of his entire interest, the action 
could not be maintained. Givens v. 
Berry, 52 SW 942, 21 KyL 680. 

66. Transfer of partner’s interest 
to copartner see supra §§ 239-245. 


pete Powers v. Cooper, 1 Ky. Op. 
o . 
68. Dissolution by sale of interest 


see infra § 780. 


69. Kyle v. Carpenter, 130 Wis. 
310, 110 NW 187. 

70. Gravem v. Gravem, (Cal.) 266 
P 288. 
re 71. Assent of parties see gues, § 

72. U. S.—Haiku Sugar Co. v 


Johnstone, 249 Fed. 1038, 161 CCA 155; 
*By JOSEPH W. ROUSE (§§ 570-571). 


Ala.—Butts v. Cooper, 152 Ala. 375, 


44 S 616; Meaher v. Cox, 37 Ala. 201. 
Ark.—Bloodworth vy. Booser, 99 
Ark. 238, 138 SW 457. 
Cal.—Steele v. Scott, 192 Cal. 521, 


221 342/- 
44, 18 P 98. 

Tll.—Parish v. Bainum, 306 Ill. 618, 
138 NE 147 [rev 223 Tll. aN. Lys Home 
State Bank v. Vandolah, 188 Ill. A. 


WE 
Kan.—Jones v. Way, 78 Kan. 535, 
16 La. Ann.. 


97 P 437, 18 LRANS 1180. 

La.—Freligh v. Miller, 

418; Fearn v. Tiernan, 4 Rob. 367. 

Mass.—Hazen v. Warwick, 256 
Mass. 302, 152 NE 342; Kingman v.. 
Spurr; 7 Pick. 235. 

Nebr.—Gorder  v. Pankonin, 83 
Nebr. 204, 119 NW 449, 131 AmSR 
629; Filley v. Walker, 28 Nebr. 506, 
44 NW 737. 

N. M.—De Manderfield v. Field, 7 
INGE, 30%, S20 14 Gr 

N. Y.—Fay v. Waldron, 3 NYS 
894; Murray v. Bogert, 14 Johns. 318, 
7 AmD 466. 

Okl.—Logan vy. Oklahoma Mill Co.,. 
14 Okl. 402, 79 P 103 

Pa.—Collner v. Greig, 1387 Pa... 606; 
20 A 938, 21 AmSR 899; Cochran v.. 
Perry, 8 Watts & S. 262; Mason’ v.. 
Connell, 1 Whart. 381; McGlensey v. 
Cox, 1 Phila. 387; Seibert v. Seibert, 
t Brewst. 531. 
re C.—Boyce v. Coster, 23 S. C. Eq. 


Cas. 188: Matter of Pennant, etc.,, 
Cons. Lead Min. Coy 5 De G. Mine Gs 
837, 54 EngCh 656, 43 Reprint 1095; 


Noonan v. Nunan, 76 Cal. 


Bray v. Fromont, 6 Madd. 5, 56 Re- 
print 990; Jeffreys v. Smith, 3 Russ. 
158, 38 HngCh 158, 38 Reprint 535; 


Partn. Act (1890) § 24 (7). 
Austr.—Hocking v. Western <Au- 
Stralian Bank, 9 Austr. C: lL. R.O738: 
73. U. S.—Smith-Powers Toe 
Co. v. Bernitt, 237 Fed. 570, 572, 15 
CCA 452 [eit Cyc]. 
Ala.—Meaher v. Cox, 37 Ala. 201. 


Pie Trae a Vie Gray) L2eeEis 
Mich.—Harvey v. Ford, 83 Mich. 


506, 47 NW 242, 
Mo.—Waterman v. Johnson, 49 Mo. 


410. 

Pa. i Wihart: 
381. 

74 Merrick v. Brainard, 38 Barb. 
574 [mod on other grounds 34 N. Y. 
281. Byrne v. Reid, [1902)" 2) ‘Ch: 

75. Mervyn Inv. Co. v. Biber, 184 


Cal. 637, 194 P 1037; Lucas v. Lucas, 


1022 [47 C.J.] 
substitution of a new member for an old partner 
may be ratified,7® and after such ratification a prior 
misrepresentation of the identity of the new mem- 
ber is immaterial.*? 

[§ 572] 4. Provisions of Partnership Agreement 
as to Retirement or Admission.* Where a partner- 
ship agreement provides in express terms for the 
retirement and admission of partners, the rights of 
retiring and incoming partners under the agreement 
are fixed thereby,’® except in so far as they may be 
modified by subsequent agreement of the parties.”° 
But the validity of the partnership agreement is not 
affected by the failure of such provisions to refer 
to specific rights which may be affected thereby.*° 
Where the retirement clauses provide for the trans- 
fer of the retiring partner’s interest to another, the 
latter’s rights under the agreement depend upon its 
terms,’ the purchaser not succeeding to full part- 
nership rights thereunder if the agreement does not 
give them.’? Provisions for reimbursement of a re- 
tiring partner to the extent of his contribution to 
the capital of the firm,®* or the retention of such 
amount by the remaining partners as a loan to the 


firm,®* or the promise of the retiring partner net ~ 


to compete with the firm,*> and other provisions 
relating to the right of a partner to bring new part- 
ners into the firm,’® have been sustained. But a 
grant to partners of option rights to purchase the 
retiring partner’s share has been held not enforce- 
able under circumstances to which the option rights 
have been construed not to apply.*’ The extent 
of reimbursement to which a retiring partner is en- 


20 Hawaii 438, 485 [cit Cyc]; Van 
da Linda v. Stevens, 9 App. Div. 179, 
41 NYS 126; Roberts v- Nunn, (Tex. 
Civ. A.) 169 SW 1086. 
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te 


full amount agreed upon, 
appears that the other members by 
accepting the smaller payment have 
waived that provision of the agree- 


titled under the terms of an agreement are limited 
to the amounts fixed by the agreement where it con- 
tains such a provision,’* a withdrawal of “capital” 
being construed to be limited to.the amount of cap- 
ital originally invested by him.*® The rights of 
the retiring partner to reimbursement under a part- 
nership agreement will be protected by enjoining the 
dissipation of resources available for that purpose.®° 

Provisions for formal details in the transfer of a 
partner’s interest are not mandatory where they are 
introduced merely for the convenience of the part- 
nership and are not themselves the sale or the essen- 
tial evidence of it,?+ but under other circumstances, 
a certificate of membership has been considered so 
far essential as to relieve a prospective member who 
had paid in his share from liability as a partner for 
a partnership debt incurred before the issuance to 
him of the membership certificate.®? 

The power to expel a fellow member after notice 
to him, granted to members of a partnership by ex- 
press provisions of the partnership agreement with- 
out other restrictions than that of notice and con- 
currence in the expulsion by a fixed proportion of 
stockholders, cannot be arbitrarily exercised with- 
out regard to the best interests of the partnership.®* 

[§ 573] B. Continued Use of Firm Name®*—1. In 
Absence of Agreement for Continued Use. in the 
absence of agreement providing therefor, the ,part- 
ners remaining after one of them has retired are not 
entitled to the continued use of the old name.®® Nor 
do the continuing partners secure that right by vir- 
tue of the conveyance to them by the retiring part- 


where it;to any other person, ‘will not be en- 
forced. where the retiring members 
comprise a majority of the entire 


membership. Chapple v. Cadell, Jac. 


76. Starr v. Kleiser, 224 Mich. 75,| ment. Guecione v. Scott, 33 App.| 537, 4 EngCh 537, 37 Reprint 953. 
194 NW 568. Div. 214, 53 NYS 462 [aff 21 Misc. 88. Figueras v. Rocha, 13 Philip- 

77. Starr v. Kleiser, supra. 410, 47 NYS 475]. pine 504. 

78. See cases infra notes 79-93. 84. Collins v. Barker, [1893] 1 Ch. 89. Figueras v. Rocha, supra. 

[a] Effect of death of partner.— | 578. . 90. See infra § 601. 
Right, under agreement, to retire 85. Marvel v. Jonah, 81 N. J. Eq. 91. Alvord v. Smith, 5 Pick. 
within specified time and under cer-| 369, 86 A 968 [rev in part 83 N. J.| (Mass.) 232. . 
tain conditions, is defeated by a dis-| hq, 295, 90 A 1004, LRAiI915B 206, [a] Certificate of transfer.— 


solution of the partnership by the 


death of another partner within the 


time specified. Frank v. Beswick, 44 yee 
UerCr@y B.COnt, als i fa] 


79. Housman v. Waterhouse, 


AnnCas1916C 185]. 
Watney v. Trist, 45 L. J. Ch. 


Sons in the business.—By ar- 
ticles of partnership 


Where the articles of copartnership 
provide that any partner might as- 
sign his share of the stock by a cer- 
tificate in writing, which when lodged 


it was agreed | with the clerk of the company should 


191 
App. Div. 850, 182 NYS 249. 

80. Caldwell v. Western Dev. Co., 
54 Cal. A. 776, 203 P 158. 

[a] Tease.—The failure of. the 
withdrawal provision in a partner- 
ship agreement to refer to a lease to 
the partnership and to stipulate for 
its continuance upon withdrawal of 
a partner does not invalidate the 
agreement. The lease, not the part- 
nership agreement, is the proper 
place for that. Caldwell v. Western 
Dev. Co., 54 Cal. A. 776, 203 P 158. 

81. Schuyler v. Cullen, 120 App. 
Div. 687, 105 NYS 544. 

82. Schuyler v. Cullen, supra. 

fa] “Ice houses, tools and prop- 
erty” do not include firm accounts, 
and a transfer by a partner of his in- 
terest in the former does not operate 
to convey an interest in the latter. 
Schuyler v. Cullen, 120 App. Div. 637, 
105 NYS 544. 

83. Guccione v. Scott, 33 App. Div. 
214, 53 NYS 462 [aff 21 Misc. 410, 47 
NYS 475]. 

[a] Capital paid in less than 
agreed.—Where the agreement pro- 
vides for the contribution of a fixed 
amount as capital and for reim-~ 
bursement upon withdrawal from the 
firm, the retiring partner is entitled 
to reimbursement even though he has 
not himself paid into the business the 


that, except as thereinafter provided, 
none of the partners should hire any 
clerk or servant in the business, but 
T, one of the partners, might intro- 
duce two of his sons as pupils or 
clerks, at a salary, such sons to have 
an option of becoming partners. TT 
introduced two sons, the second of 
whom died without becoming a part- 
ner. T could not introduce or employ 
a third son as pupil or clerk. Watney 
v. Trist, 45 L. J. Ch. 412. 

87. Rowlands v. Evans, 30 Beav. 
302, 54 Reprint 905; Chapple v. Ca- 
oa Jac. 537, 4 EngCh 537, 37 Reprint 

{a] Lunacy.—Where the remain- 
ing partner has become a lunatic and 
the management of his affairs is in 
the hands of a committee, the court 
will not enforce an option held by the 
lunatic under the partnership agree- 
ment where to do so would project 
the committee into the partnership 
management. Rowlands v. Evans, 30 
Beav. 302, 54 Reprint 905. 

[b] Retirement of majority.—A 
provision in a partnership agreement, 
that a partner wishing to retire 
should first offer his share to the 
managing committee of the partner- 
ship at a certain price, and that if 
they declined to buy he might sell it 


*By S. BoyD DARLING (§§ 572-605). 


entitle the assignee to all the privi- 
leges and subject him to all the lia- 
bilities of an original partner, an as- 
signment without such certifivate 
nevertheless transfers the property. 
Alvord v. Smith, 5 Pick. (Mass.) 232. 


92. McKim v. Bixel, 19 Ont. L. 81. 

93. Blisset v. Daniel, 10 Hare 493, 
44 EngCh 478, 68 Reprint 1022, 19 
HRC wale 

94. Cross references: 
ee death of partner see infra § 
After dissolution see infra § 797. 


Firm name generally see supra §§ 
147-170. 

Trade names generally see Trade- 
Marks, Trade-Names, and Unfair 
Competition [38 Cye 674]. 

95. Williams v. Farrand, 88 Mich. 
473, 50 NW 446, 14 LRA 161; Morgan 
v. Schuyler, 79 N.,.Y. 490, 35 AmR 
543; Blumenthal v4 Strauss, 53 Hun 
501, 6 NYS 393, 23 AbbNCas 339; 
Read v. Mackay, 47 Misc. 435, 95 NYS 
935; Rowell v. Rowell, 122 Wis. 1, 99 
NW 473. 

Right of individual to use personal 
name: 

Generally see Names § 18. 

As trade-mark or trade name see 
Trade-Marks, Trade-Names, and 
Unfair Competition [38 Cyc 807]. 


Sosteey ae Ss pale ingiey o Tah: Wer Te a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 573-577] 


» Ee iis See Mae 


1 


ner of all his right, title, and interest in the partner- 
ship business,®® property®’ or assets,®® or even the 
good will where it rests upon the personal attributes 
of the partners.°® Neither are the continuing part- 
ners entitled to describe themselves as “successors 
to” the old firm, where such description constitutes 
a representation contrary to the truth that the 
retiring partner has retired not merely from the 
firm but from business altogether.t If, however, the 
name has come to designate a business house rather 
than the personal attributes of individual members 
of the firm, its use may be continued by the new firm, 
under a purchase of the partnership good will,? sub- 
ject, however, to statutory restrictions where they 
exist.® In England the remaining partners are enti- 
tled to use the old firm name if they are the pur- 
chasers of the partnership property and business, 
provided they do not thereby expose the retired part- 
ner to any liability for the debts of the new firm.* 
No question as to the right of remaining partners to 
the continued use of the firm name arises as be- 
tween different firms operating under the same name 
and a temporary cessation of business by one of 
them.® 

[§ 574] 2. Under Agreement Providing for Con- 
tinued Use. The right to continue the use of the 
old firm name, after the retirement of a partner, 
may be acquired by an express agreement with such 
partner,® or by power of attorney authorizing the 
use of the name.‘ Where, under the terms of the 
agreement, the acquisition of the right to use the 
old firm name is personal to the! contracting party, 
it cannot be assigned by the latter to another.® 

[§ 575] 3. Under Statutes. Statutes in some 


96. Williams v. Farrand, 88 Mich. 


473, 50 NW 446, 14 LRA 161; Reeves | business. 
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able by the purchaser and follows the 
But where the contract 
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states prohibit the continued use of the name of a 
retiring partner without his consent in writing.® A 
conveyance by the retiring partner to the new firm 
of all his right, title, and interest to the firm’s prop- 
erty is not a consent in writing to the use of the re- 
tiring partner’s name within the meaning of the 
statute.1° Where, therefore, the retiring partner 
consents in writing to the use of his name for a lim- 
ited period, the conveyance will not operate to ex- 
tend the right beyond the period fixed.1t The stat- 
ute does not apply to a continuation of the partner- 
ship business by the remaining partner as “successor 
to” the original firm.12 Statutes in some jurisdic- 
tions permit the continued use of firm names after 
the admission of new members conditioned upon the 
filing of a certificate and publication of notice.’* 
Under these statutes a compliance with the require- 
ments is a condition precedent to the right to use 
the name,'* even in a telephone directory,?® and 
the compliancé must follow the admission of the new 
partners without delay.t® In some jurisdictions, it. 
is expressly provided by statute that the good will 
of a business does not include a right to use the name © 
of any person from whom it was acquired, but that. 
one who transfers the good will of a business may 
include in the transfer the right to use the name.** 

[§ 576] 4. Remedy against Illegal Use. In case 
the firm name is used without legal warrant there- 
for, and especially if it is so used as to subject the 
retiring partner to personal liability, to injure his 
business reputation, or to impose upon the public, 
such use may be enjoined,'® unless plaintiff has an 
adequate remedy at law.?® 


[§ 577] C. Good Will of Old Firm.2° The good 


also entitled to protection, lest the use 
of his name, and the fact that he is: 


v. Denicke, 12 AbbPrNS (N. Y.) 92. 

97. Morgan v. Schuyler, 79 N. Y. 
490, 35 AmR 5438. 

98. Blumenthal v. Strauss, 53 Hun 
591, 6 NYS 393, 23 AbbNCas 339. 

99. Bailly v. Betti, 241 N. Y. 22, 
148 NE 776; Bailey v. Betti, 126 Misc. 
45, 212 NYS 455; Read v. Mackay, 47 
Misc.. 435, 95 NYS 935. 

1. Morgan v. Schuyler, 79 N. Y. 
490, 35 AmR 543; Blumenthal v. 
Strauss, 53 Hun 501, 6 NYS 393, 23 
AbbNCas 339. 

2. Caswell v. Hazard, 121 N. Y. 
484, 24 NE 707, 18 AmSR 833 [aff 
50 Hun 230, 2 NYS 783]; Snyder Mfg. 
Co. v. Snyder, 54 Oh. St. 86, 43 NE 
325, 31 LRA 657; Brass, etc, Works 
€o. v. Payne, 50 ‘Oh: St. 115, 33 NE 
88, 19 LRA 82. 

3. See infra § 575. 

4 Burchell v. Wilde, [1900] 1 Ch. 
551; Levy v. Walker, 10 Ch. D. 436. 

5. Rogers v. Taintor, 97 Mass. 


6 Kan.—-Harryman v. Harryman, 
peenn 223, 144 P 262, AnnCasi1915B 
369. 

Md.—Bagby, etc., Co. v. Rivers, 87 
Md. 400, 40 A 171, 67 AmSR 357, 40 
LRA 632. 

Mass.—Holbrook -v. Nesbitt, \163 
Mass. 120, 39 NE 794. 

N. Y.—Rosenheim v. Rosenfield, 13 
NYS 720. 

Tenn.—Fite v. Dorman, 57 SW 129. 

Tex.—*Paxton v. Paxton, (Civ. A.) 
252 SW 1091. 

7 Bryce v. Davidson, 25 U. C. Q. 
Be (Ont 371: 

8. Bagby, etc., Co. v. Rivers, 87 
Md. 400, 422, 40 A 171, 67 AmMSR 3857, 
40 LRA 632. f 

“Where the contract is for the sale 
of or the right to use a fictitious 
name, or a tyade-name or a trade- 
mark, or a corporate name, though 
composed of ,individual names, or 
where the good will of a business in- 
cludes the right to use names of that 
character, then such right is assign- 


merely gives to one person the right 
to use the name of another, as in this 
ease, such right is personal, and in 
the absence of an express stipula- 
tion, cannot be assigned or trans- 
ferred by the purchaser to a third 
party. In this case it was stipulated 
that Bagby should have the right to 
continue the business under the old 
name of Bagby & Rivers. It was not 
agreed that Bagby and his executors, 
administrators or assigns or a cor- 
poration [should use it], but in 
the language of the contract, ‘he will 
permit the said Bagby to continue the 
use of his name in the style of the 
firm.’ If more had been desired it 
should have been agreed upon and ex- 
pressed in the contract.” Bagby, etc., 
Co. v. Rivers, supra. 

9. See statutory provisions. 

10. Lawrence v. Hull, 169 Mass. 
250, 47 NE 1001. 

11. Lawrence v. Hull, supra. 

12. Martin v. Bowker, 163 Mass. 
461, 40 NE 766. 

13. See statutory provisions. 

14. Steinfeld v. National Shirt 
Waist Co., 99 App. Div. 286, 90 NYS 
964; Howland v. Roosevelt, 5 NYS 
75; Adams v. Adams, 7 AbbNCas (N. 
We) 292: 

[a] Reason for rule.—‘‘The object 
of the statute is to give the copart- 
ners who continue the business, their 
assigns or appointees, all benefits and 
advantages which result from the 
use of a firm name which is well and 
favorably known to the business com- 
munity, and at the same time to pro- 
tect the business community and the 
partner whose connection with the 
firm has ceased. If a business is 
carried on under a name which is so 
known, all persons dealing with such 
firm are entitled to know, or to have 
the means of knowing, whether the 
persons whose names appear in the 
firm name do actually compose the 
partnership. The person whose con- 
nection with the firm has ceased is 


thereby held out as a partner, should 
impose upon him serious pecuniary 
liabilities. I think* that the provi- 
Sions of said chapter 400 must 
be interpreted as meaning that a com- 
pliance with its provisions is a con- 
dition precedent to the right of the 
person continuing business to use 
the former firm name. Any other in- 
tepretation would lead to the most 
mischievous results.’ Howland v. 
Roosevelt, 5 NYS 75, 76. 

15. Kram v. Shyev, 57 Misc. 112, 
107 NYS 539. 
cpert Howland v. Roosevelt, 5 NYS 


{a] Reason for rule.—‘If the per- 
son continuing the business can use 
the old name for a few days, months, 
or years, without complying with the 
statute, and then obtain the right to 
use it by such compliance, third par- 
ties may be induced to deal with the 
firm upon the supposition that its 
membership remains unchanged, and 
the person who has ceased to be a 
partner may be ruined because he has 
allowed himself to be held out to the 
world as a partner.” Howland vy. 
Roosevelt, 5 NYS 75, 77. 

17. See statutory provisions. 

18. Kan.—Harryman v. Harry- 
man, 93 Kan. 2238, 144 P 262, AnnCas 
1915B 369. 

Mass.—Lawrence v. Hull, 169 Mass. 
250, 47 NE 1001. 

N. Y.—Bininger v. Clark, 60 Barb. 
113, 10 AbbPrNS 264; Bailey v. Betti, 
126 Misc. 45, 212 NYS 455: Smith v. 
Cooper, 5 AbbNCas 274; Peterson v. 
Humphrey, 4 AbbPr 394. 

Oh.—-McGowan Bros. Pump, ete., Co. 
v. McGowan, 22 Oh. St. 370 [aff 2 
Cine. Super. 313]; Weisr v. Mohlen- 
hoff, 3 Oh. Dec. (Reprint) 242, 5 Wkly 
LGaz 56. 

Eng.—Gray v. Smith, 43 Ch. D. 208. 

19. Lathrop v. Lathrop, 47 How 
Prin GNee Yon 53.2. 

20. Cross references: 

Good will generally see Good Will 28 
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will of a firm passes to the remaining partner or 
partners, upon the retirement of a member, when 
the contract expressly. includes it;??| and even 
though not mentioned in terms, it passes upon a sale 
of the retiring partner’s interest in the entire prop- 
erty and business of the firm,?? unless there is some- 
thing in the circumstances which shows that it was 
not intended so to pass.*2 The fact that the agree- 
ment for purchase of the retiring partner’s interest 


contained an arbitration provision does not neces-’ 


sarily mean that the good will was to be valued and 
paid for separately thereunder.?* Injunction is the 
proper remedy for the remaining partner where the 
retiring partner interferes with his enjoyment of the 
good will conveyed.?° The new firm as purchaser 
of the good will has the exclusive right to the use 
of the list of customers and is under no obligation 
to account for its use to the old firm or former mem- 
bers thereof.?° 

[§ 578] D. Competition of Retiring Partner with 
New Firm?‘—1. Engaging in Similar Business. In 
the absence of agreement, by the great weight of 
authority, a retiring partner who sells his interest 
in a partnership to another may set up a similar 

Crp 129: 
‘Good will of partnership generally 

see supra § 205. 


After death of partner see infra §§ 
685-688 


123 NYS 433; 
OhNPNS 113; 


PARTNERSHIP 


138 App. Div. 319, 122 NYS 1087 [mod 
200 N. Y. 41, 98 NE 186, 32 LRANS 
293, 21 AnnCas 423]; 
Pedretti v. Pedretti, 6 
Rotman v. Mushlin, 


[§§ 577-578 


business in the vicinity,2® and may state his former 
connection with the partnership.?® But he must not 
carry on the new business in a way to deceive others 
into thinking that he is connected with the old firm.®°® 
In Massachusetts there is a qualification of the gen- 
eral rule, and a retiring partner can set up a similar 
business in the vicinity only in case it does not dero- 
gate from the good will which he has sold to the 
remaining partner.** 

An agreement by a retiring partner not to engage 
in a similar line of business in the vicinity does not 
constitute an unreasonable restraint of trade,*? and 
will be enforced,?* even though made verbally,** sub- 
ject to the terms and limitations contained therein,*® 
if the purchaser of his interest has duly performed 
his obligations thereunder.*® >» 

Implied covenant. A covenant -en the part of a 
retiring partner not to engage in a competing busi- 
ness will be implied from an express agreement that 
the partnership shall continue in force until the re- 
tiring partner has been paid for his interest;?* or 
from the fact that an arbitrator’s award fixing the 
price to be paid for the retiring partner’s share was 


“made and accepted with the understanding that the 


N. Y.—Dethlefs v. Tamsen, 7 Daly 
354; Bernfeld v. Freedenberg, 125 
Misc. 645, 211 NYS 692. 

N. C.—Wooten v. Harris) 153) Nee: 
pee aes SE 898. 


Goetz v. Ries, 


After dissolution see infra §§ 868-872. 
Validity of agreements in restraint 

of trade see Contracts §§ 410-432. 

21. Warfield v. Booth, 33 Md. 63; 
Dwight v. Hamilton, 113 Mass. 175; 
Burckhardt v. Burckhardt, 42 Oh. 
St. 474, 51 AmR 842 [rev 8 Oh. Dec. 
(Reprint) 496, 8 CincLBul .253]; 
Burkhardt v. Burkhardt, 5 Oh. Dec. 
(Reprint) 185, 3 AmLRec 418 [rev on 


other grounds 36 Oh. St. 261]; Town- 
send) va Jarman, (1900), 2 (Ch._693:; 
[1900] 2 Ch: 


So eprict noe Vv. Beddow, 


. S—Meéhendez v. Holt, 128 
US. SLs oeSCtal 43, 2 Li ed. “526: 

Cal.—Donleavey v. Johnston, 24 Cal. 
AGO, hp 229) 

N. Y.—Steinfeld v. National Shirt 
Waist Co., 99 App. Div. 286, 90 NYS 
964; Kellogg v. Totten, 16 AbbPr 35. 

Oh.—Snyder Mfg. Co. v. Snyder, 54 


Oh. St. 86, 43 NE 325, 31 LRA 657; 
Brass, etc., Works Co. v. Payne, 50 
One Stats. so NNT88.5 19> RAGS? 


Pedretti v. Pedretti, 6 OhNPNS 113. 
Tenn.—Fite v. Dorman, 57 SW 129. 
Eng.—Jennings v. Jenning rs, [1898] 

1 Ch. 378. 

Can.—Bloom v. Averbach, [1927] 

8 DomLR 721 [dism app 36 Man. 193, 

[1927] 1 DomLR 217, [1926] 3 West 

Wkly 741 (allowing app [1926] 3 Dom 

LR 336)]. 
good will generally see Good Will 


e Webster v. Webster, 180 Mass. 
310, 62 NE 383; McCall v. Moscho- 
witz, LAM Dally 6) LINES 6-995 110k INIYe 
CivProc 107. 

[a] Contract.—Where defendant 
iby written contract sold his interest 
in a copartnership, including good 
will, to plaintiff, it was held, under 
evidence, that the term “good will,” 
in its broad and usual sense, was in- 
‘sserted in the contract by mistake, 
where the negotiations on which the 
contract was based expressly exclud- 
ed the idea that defendant was pre- 
cluded from engaging in Similar busi- 
ness in the neighborhood. Martin v. 
Jablonski, 253 Mass. 451, 149 NE 156. 

Good will generally see Good Will 


§ 8 note 75. 

24. Bloom v. Averbach, (Can) 
[1927] 3 DomLR 721 [dism app 
Man. 193, [1927] 1 DomLR 217, ye oet 
3 WestWkly 741 (allowing app [1926] 
3 DomLR 336) ]. 

25. Von Bremen v. MacMonnies, 


(Qs aaa A 535. 

26. Moore v. Rawson, 
493, 85 NE 586. 

Use of list by retiring partner see 
infra § 579. 

27. Competition by former owner 
of business generally see Good Will §§ 
12-20. 

Validity of agreements in restraint 
of trade see Contracts §§ 410-432. 

28. Conn.—Cottrell v. Babcock 
Printing Press Mfg. Co., 54 Conn. 122, 
6 A 791. 

I1l.—Garrison v. Nute, 87 Ill. 215. 

Md.—Armstrong v. Bitner, 71 Md. 
118, 17 A 1054, 20 A 1386. 

Mass.—Hutchinson v. Nay, 183 
Mass. 355, 67 NE 601. 

Farrand, 88 
14, LRA 161. 


Mich.—Williams  v. 
Mich. 473, 50 NW 446, 

N. Y.—Von Bremen vy. MacMonnies, 
200 N. Y. 41, 93 NE 186, 32 LRANS 
298, 21 AnnCas 423; White v. Jones, 
24 N. Y. Super. 321, 1 AbbPrNS 328. 

Oh.—Burkhardt v. Burkhardt, 5 Oh. 
Dec. (Reprint) 185, 3 AmLRec 418 
{rev on other grounds 86 Oh St. 261]. 

Pa.—White v. Trowbridge, 216 Pa. 
11, 64 A 862. 

Eng.—Trego v. Hunt, [1896] A. C. 
7, 12 HRC 442; Churton v. Douglas, 
dtnis. 174, 70 Reprint 385, 19 ERC 
666. 

Ont.—Wodehouse Invigorator, Ltd. 
v. Ideal Stock, ete., Food Co., 39 Ont. 
L. 302, 12 OntWN 109, 35 DomLR 721 
[app allowed in part 11 OntWN 296]. 

29. Marcus Ward & Co., Ltd. vy. 
Ward, 15 NYS 913. 

30. Dethlefs v. Tamsen, 7 Daly (N. 
Y.) 354; Wodehouse Invigorator, Ltd. 
v. Ideal Stock, ete., Food Co., 39 Ont. 
a 302, 12 OntWN 109, 35 DomLR 
721. 

31. Bassett v. Percival, 5 Allen 
(Mass.) 345 [expl Old Corner Book 
Store v. Upham, 194 Mass. 101, 80 NE 
228, 120 AmSR 532]. 

Injunction see infra § 601. 

32. See Contracts § 411. 

33. Cal.—Du Bois v. Padgham, 18 
CalptAci293, 28 207. 

Tll. —Watson v. Ross, 40 Ill. A. 188. 

Ky.—Keen v. Ross, 186 Ky. 256, 216 
SW 605. 

Wee ice wan v. Emerson, 102 Mass. 

Mich.—Reber v. Pearson, 155 Mich. 
593, 119 NW 897. 

N. J.—Rodburg v. Lamachinsky, 74 
Nie Ji 634,77 SA biliss 


199 Mass. 


D.—Siegel v. Marcus, 18 N. D. 
o14 "119 NW #358, 20 LRANS 769. 
Pa.—Cooper v. Edeburn, 198 Pa. 
229, 47 A 1116; Stoffiet v. Stofflet, 
160 Pa. 529, 28 A 857; Palmer v. Gra- 
ham, 1 Pars, Eq. Cas. 476. 
Eng.—Cooper v. Watlington, 2 Chit. 
451, 18 ECL 732, 3 Dowel. 413, 26'ECL 


271, 99 Reprint 724; Boadham _ v. 
Williams, 83 T. Rep: No Si al4is 
Harrison v. Gardner, 2 Madd. 198, 


56 Reprint 308; Williams v. Wil- 
liams, 2 Swanst. 253, 36 Reprint 612, 
1, Wills, Ch. 173 note, 37 Reprint 202. 
a one: .—Pilgrim v. Cummer, 2 OntWR 

34. ‘Wooten v. Harris, 153 N. C. 48, 
68 SE 898. 

35. Bagby, ete, Co. v. Rivers, 87 
Md. 400, 40 A 171, 67 AmSR 357, 40 
LRA 632; Davies v. Davies, 58 L. T. 
Rep. N. 8. 209; Harris v. Mansbridge, 
LE eee le 

[a] Termination of restraint.— 
Where a retiring partner agreed with 
his copartner, who bought the busi- 
ness, that he would not engage in the 
same business in the same city while 
his copartner continued the business 
there, he was entitled to resume as 
soon as his copartner transferred his 
rights to a corporation, which contin- 
ued the business of the late firm. 
Bagby, etc., Co. v. Rivers, 87 Md. 400, 
40 A 171, 67 AmSR 357; 40 LRA 632. 

[b] Private business.— Where Ohne 
M, and T H had practiced dentistry 
in partnership, C H was entitled, aft- 
er retiring from the partnership, to 
attend persons who had been exclu- 
Sively his own patients while he was 
a partner, where the agreement pro- 
vided only that he should not attend 
patients belonging to Mor TH. Har- 
ris v., Mansbridge: i707 igus sods 

[ec] Personal covenant.—A cove- 
nant made by a partner, on selling out 
his share in a firm “not to trade 

in any way so as to either 
directly or indirectly affect the said 
Edward Davies . . . and KEd- 
ward Albert Davies” was held to be 
a covenant intended for the personal 
benefit of those parties rather than 
for the protection of the good will. 
Davies v. Davies, 58 L. T. Rep. N. S. 
209, 211, 
eo Hollis v. Shaffer, 38 Kan. 492, 

37. Reber v. Pearson, 155 Mich. 
593, 119 NW 897. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a) 
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§§ 578-581] 


retiring partner should not set up a competing busi- 
ness;** or where a business was originally acquired 
by a partnership with a covenant from the seller 
not to engage in a similar business so long as the 
partnership continued, such covenant inuring to the 
benefit of a continuing partner as against a retiring 
partner who had conveyed his interest to the firm.*® 

[§ 579]- 2. Soliciting and Dealing with Old Cus- 
tomers.t° The retiring partner who has set up a 
new business may solicit old customers if he does so 
by advertisement or circularization addressed to the 
public generally,*? and provided he does not violate 
his agreement in so doing.t? He cannot solicit his 
old customers privately,*® and he will be enjoined 
from making a list of the old customers in anticipa- 
tion of such a private canvass.** The rule does not 
apply to the ease of a forced retirement from the 
firm,*® or of a forced sale.#® Under the Massachu- 
setts rule, solicitation of old customers, in derogation 
of the good will conveyed to the remaining partners, 
is illegal,** but correspondence with old customers 
on old business, allowed by the terms of the agree- 
ment, is not illegal solicitation within the meaning 
of this rule.*S The retiring partner may deal with 
the old customers of the firm provided they come to 
him without solicitation on his part.*® An agree- 
ment not to solicit old customers will be enforeed.°° 
Such contracts, however, are strictly construed 
against the purchaser,°®' and they do not inure to 
the benefit of his transferee.*” 

[§ 580] E. Assets of Old Firm—1. Rights of Re- 
tiring Partner—a. In General. A partner who re- 
tires from a firm without selling his interest therein 
is entitled to his share of the firm assets,°* inelud- 
ing the profits®* and interest on his investment com- 
puted from the time of his retirement.®® The de- 
termination of the value and amount of his inter- 
est,°® and the extent to which he may withdraw his 
investment from the partnership,®‘ is subject to the 
terms of the partnership agreement applicable there- 
to. A retiring partner becomes a creditor of the 

38. Harrison v. Gardner, 2 Madd. 

198, 56 Reprint 308. BReCR 272, 
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firm to the extent of the investment he allows to re- 
main therein.®* He is also entitled to hold the con- 
tinuing partners liable as trustees with respect to 
the care and management of his share of the partner- 
ship property under circumstances creating a trust 
relation between the parties,>? as where they have 
used the assets in carrying on the business when 
they were only entitled to possession for the purpose 
of winding up;°° or he may bring receivership pro- 
ceedings against them to prevent them from wasting 
the partnership assets;°t or he may force them to 
contribute their share of the firm indebtedness which 
he has been compelled to pay provided he cannot 
secure reimbursement from the firm assets;°? or he 
may sue them in an action on the contract to re- 
pay him the amount invested subject to the condi- 
tions named in the contract and to his performance 
of his own obligations thereunder ;°* or he may de- 
feat, by refusing to consent to, the continuing part- 
ners’ claim to a personal property exemption in the 
partnership property as against existing debts.° 
The retiring partner may be restrained from secur-. 
ing preference of his claim over the claims of part- 
nership ecreditors.°° Where mortgage bonds of firm 
real estate, used as security for firm debts, are used 
by a.sueceeding firm as security for its debts, a 
creditor of the new firm is bound to know the terms 
on which the new firm receives these securities of 
the old firm, and a mortgage by the new firm to the 
retiring member of the old firm, prior to the debts 
secured by the mortgage bonds, is paramount to 
them.®® 

[§ 581] b. Lien To Secure Payment of Partner- 
ship Debts.°* To protect himself against loss from 
his lability as surety for the payment of the old 
firm’s debts,°* a retiring partner who has sold out 
his interest to the continuing partner or to a third 
person cannot claim a lien on the firm assets for 
payment of the firm debts.°® Nor can he secure a 
lien by taking from the purchaser merely his per- 
sonal promise to pay the firm debts.7° To secure 


& G. 858, 56{ AmSR 27. 4 
Fisher 60. Ruppe v. Utter, 76 Cal. A. 19, 


38. Gropp v. Perkins, 148 Ky. 183, 
146 SW 389. 

40. After sale of business general- 
ly see Good Will § 13. 

41. Cottrell v. Babcock Printing 
Press Mfg. Co., 54 Conn. 122, 6 A 791; 
Williams vy. Farrand, 88 Mich. 473, 
50 NW 446, 14 LRA 161; Ward v. 
Winds Lae Nes) Sii3s 

42. See cases infra note 50. 

43. Trego v. Hunt, [1896] A. C. 7, 
12 HRC 442; Gillingham v. Beddow, 
[1900] 2 Ch. 242; Jennings v. Jen- 
nings, [1898] 1 Ch. 378; Mogford v. 
Courtenay, 45 L. T. Rep. N. S. 308. 

44. See infra § 601. 

45. Dawson v. Beeson, 22 Ch. D. 
Walker v. Mottram, 19 Ch. D. 


46. In re Brown, 242 N. Y. 1; 150 
NE 581, 44 ALR 510. 

47, See supra § 578. 

4s. oe v. Nesbitt, 163 Mass. 
120, 39 NE 79 

49. esa ee Vv. Barrett, 15 ‘Ch: D. 


50. Holbrook v. Nesbitt, 163 Mass. 
120, 39 NE 794. 

51. Garrison v. Nute, 87 Ill. 215; 
Armstrong v. Bitner, 71 Md. 118, 17 
A 1054, 20 A 136. 

-52. Bagby, etc., Co. v. Rivers, 87 
Mad. 400, 40 A 171, 67 AmSR 357, 40 
LRA 632. 

53. Childs v. Pellett, 102 Mich. 558, 
61 NW 54; Watson y. Itasca First 
Nat. Bank, 95 "Tex. 351, 67 SW 314, 
Laff (Civic A.) 66 SW 232]; In re 
Langmead, 20 Beay. 20, 52 Reprint 


[47 C. J.—65] 
Ff 


44 Reprint 138]; 

. McPhee, 28 N. S. 523. 

54. Iles v. Jordan. (ind. ~As) 159 
NE 28; Slaughter v. Burgeson, 203 
Iowa 913, 210 NW 553; Varnum sv. 
Winslow, 106 Iowa 287, 76 NW 708. 

55. Blun v. Mayer, 113 App. Div. 
247, 99 NYS 25 [aff 189 N. Y. 153, 81 
NE 780]. 

56. Schuyler v. Cullen, 120 App. 
Div. 637, 105 NYS 544. 

[a] Special agreement. —Where a 
partnership agreement in the business 
of cutting and selling ice was made 
for three years, an’d provided that, at 
the end of that time, or on the sooner 
termination of the agreement, one 
of the partners was to receive from 
the others a certain sum for all his 
interest in the ‘icehouse, tools and 
property” of the firm, the interest 
which he was to convey was his in- 
terest in the fixed property or plant 
and did not include the ice or the 
unsettled partnership accounts; and 
also the retiring partner was still lia- 
ble to share with the other partners, 
under the agreement, in the profits 
or losses of the business. Schuyler 
Vv. aun 120 App. Div. 637, 105 NYS 
544. 

57. . Figueras v. Rocha, 13 Philip- 
pine 504. 

58. Childs v. Pellett, 102 Mich. 
558, 61 NW 54. 

59. Forstner v. Speidel, 1 F. (2d) 


988; Ruppe v. Utter, 76 Cal. A. 19, 
243 P 715; Moore v. Rawson, 185 
Mass. 264, 70 NE 64; Hubbard v. 


Ferry, 141 Wis. 17, 123 NW 142, 135 


243 P 715. 
61. See infra § 601, 
62. See infra § 601. 
63. See infra § 601. 
64. es nioedekerenel, alrisy IN| (Oh AES, 


95 SH 5 
65. Stump v. Wilson, 100 Ww. Va. 
227, 130 SH 468. 
38 Pa. Cas. 


66. Kimberly’s App., 

5285.7 AC 5: 

67. Rights and liens of partners: 
As creditors of firm generally see su- 

pra § 472) 

As to application of assets to firm 
debts generally see supra § 401 et 
seq. 

Rights of separate and firm credi- 
tors see infra § 584, 

, Per Liability as surety see 
69. U. S.—Rapple v. Dutton, 226 

Fed. 430, 141 CCA 260. 

Ga.—Dyer v. Dyer, 1388 Ga. 159, 74 
SE 10380. 

Ill.—Goembel v. Arnett, 100 Ill. 34. 

Ind.—Barkley v. Tapp, 87 Ind. 25. 

Oh.—McGregor v. Ellis, 2 Disn. 286, 
13 Oh. Dee. (Reprint) 175. 
SO ks ee eas v. Bivens, 2 Head 
ood. 

Rights of firm creditors if retir- 
ing partner sells his interest when 
Perenersh’D is insolvent see infra § 

70. U. S—Rapple v. Dutton, 226 
Fed. 4380, 141 CCA 260. 

Ga.—Dyer v. Dyer, 188 Ga. 159, 74 
SE 1030. 

Ill.— Parker v. Merritt, 105 Ill. 293; 


infra 
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such protection he must provide that particular as- 
sets of the firm be set aside for that purpose,’! or 
the terms of the transfer of his interest to his sue- 
cessor must be such as to show that the latter took 
over the assets subject to a trust for the payment of 
the firm debts.7? 

[§ 582] 2. Rights of Continuing and Incoming 
Partners or New Firm. Continuing partners or the 
new firm after change of membership have, general- 
ly speaking, the right to the possession and control 
of the firm property as against a partner who has 
voluntarily withdrawn from the firm,’* and may hold 
the retiring partner accountable to the extent of 
their interests in partnership property converted by 
him to his own use.“ The nature and extent of 
those rights in other respects depends upon the in- 
tention of the parties as disclosed by the terms of 
the transaction by which one partner retires and 
another or others take over his interests.‘® If the 
retiring partner sells out his interest to a third per- 
son with the intention on the part of both that the 
latter shall take his place in the firm, the incoming 
partner takes his predecessor’s title and interest in 


the partnership assets,*° regardless of his knowledges 


or ignorance of particular items thereof.*’ He takes 
the title subject, however, to equities outstanding 
against it,78 even though he has no actual knowl- 
edge of their existence.’® If the retiring partner 
sells his interest to those who organize and conduct 
a new firm, or continue the old one, the transferees 
acquire all the rights possessed by the original firm.*°® 


Goembel v. Arnett, 101 Ill. 34. 22 KyL 738. 
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So, also, where a new member is admitted to the 
partnership, the new firm, under the terms of the 
partnership articles so providing, succeeds to the 
interests and property rights of the old firm.§+ But 
where a partner withdraws from a partnership un- 
der circumstances resulting in a dissolution, the prop- 
erty belongs to the firm,** the remaining partner 
having power to’ wind up the firm’s affairs and to 
dispose of the firm’s assets.8* And where a firm dis- 
solves by a change in its membership and a new firm 
is formed, the property interests of the old firm be- 
long to the old firm and, do not become the property 
of the new firm, without a clear agreement to that 
effect,** or acts from which such agreement can be 
presumed.*® » One who buys the interest of a retiring © 
partner in firm property and assumes his liabilities 
does not hold the property in trust for the retiring 
partner or creditors of the firm®® so as to prevent 
him from making a deed of trust thereof for the 
benefit of such creditors with preferences.§* 

‘[§ 583] 3. Debts Due by Partners to Firm or Co- 
partners. The indebtedness of a retiring partner to 
his firm or his copartners continues to belong to the 


-old-firm, or to the partners, as the case may be, and 


does not pass to a new partnership without the agree- 
ment of all the parties concerned.8® The debt as 
firm property remains unaffected by the debtor part- 
ner’s sale of his interest in the firm to one of several 
copartners or to a third person, the debtor remain- 
ing liable to the firm for its payment.§® But as be- 
tween the vendor and purchaser of the partnership 


Minn.—Pease v. Rush, 2 Minn. 107. 


Md.— Griffith v. Buck, 13 Md. 102. Mich.—Topliff v. Vail, Harr. 340. N. Y.—St. Nicholas Bank v. De 
Miss.—Andrews v. Mann, 31 Miss. N. Y.—Morss v. Gleason, 64 N. ¥.| Rivera, 3 NYS 666; Gast v. Johnston, 
322; Commercial Bank v. Lewis, 21 | 204 [aff 2 Hun 31, 4 Thomps. & C./3 NYSt 258. 

Miss. 226. 274]; Williams v. Bush, 1 Hill. 623; Pa.—Clark v. McClelland, 2 Grant 
N. J.—Alpaugh v. Savage, (Ch.) 19] Robb v. Stevens, Clarke 191. 31; Steffee v. Kerr, 2 Woodw. 175. 
A380. Mosper v.44 Kramer, 3L N.> J: 

Eq. 420. 

INE ——C OLyan velnduOne, mracis Nae 
Super. 491 

N. C.—Latham v. Skinner, 62 N. C. 


292. 
Oh.—Seibricht v. Rohrkasse, 3 Oh. 


Dec. (Reprint) 43, 2 Wkly LGaz 257. 
Tenn.—Croone v. Bivens, 2 Head 
339. 


TNex.——k, &. Scott Grocer Co. v. 


Carter, (Civ. ‘“A.) 34 SW 3:75; Hall 
Vv. Johnston, 6 Tex. Civ. A. 110, 24 
SW 861. 

71. Parker v. Merritt, 105 Ill. 293; 
McGregor v. Anderson, 6 Grant Ch. 
(Ont:) 354. 

[a] Stock subject: to debts.— 


Where a stock of goods equal to the 
firm indebtedness is left with one 
who continues the business with 
which to pay the debts, he is not a 
purchaser so as to subject the goods 
to the payment of his individual 
debts. He is a trustee and the trust 
can be enforced in equity by the re- 
tiring partner for the benefit of firm 
creditors and against subsequent pur- 
chasers or execution creditors with 
notice of equities of the retiring part- 
ner. Parker v. Merritt, 105 Ill. 293. 

[b] Reimbursement from particu- 
lar fund.—Where a retiring partner 
obtained from one of the continuing 
partners a letter agreeing to reim- 
burse the amount advanced by the 
partner so retiring out of the one 
fourth of the profits to be derived 
from the business, the retiring part- 
ner had a lien on such fourth part 
of the profits and a corresponding 
portion of the capital stock and as- 
sets of the partnership, and was en- 
titled to an account of the partner- 
ship dealings. McGregor v. Ander- 
son, 6 Grant Ch. (Ont.) 354. 

72. Ala.—McGowan v. Sprague, 23 
Ala. 524. 
Ky.—Hatchell v. Chew, 58 SW 816, 


Pa.—Brenton  v. Thompson, 20 
LegiInt 133. 

Tex.—White v. Parish, 20 Tex. 688, 
73 AmD 204. 

Eng.—}Ex p. Wood, 10 Ch. D. 554; 
Ex p. Clarkson, 4 Deac. & C. 56. 

Ont.—Stevenson v. Sexsmith, 21 

Grant Ch. 355. 

73. Mervyn Inv. Co. v. Biber, 184 
Cal. 637, 194 P 1037; Moore v. Hills- 
dale County Tel. Co., 171 Mich. 388, 
137 NW 241. 

74. Grier v. Strother, 153 Mo. A. 
292, 1383 SW 404. 

75.0 Hurst vy. Hurst..0> Or, 563),188 
P 182. 

76. Tuller v. Leaverton, 143 Iowa 
162, 121° INW 515, 136-AmSR, 7565 
Monroe Bank Liquidating Comrs. v. 
Dodson, 131 La. 990, 60 S 659; Hurst 
W.\ Hurst, 95) Or 563, 280 P ele2eh 
Pager neon, 18 Ves. Jr. 232, 34 Reprint 

[a] Appropriations of firm prop- 
erty.—A new partner cannot trans- 
fer a bank deposit of the old firm to 
his individual account without its 
authority. Ex p. Hanson, 18 Ves. 
Jr. 232, 34 Reprint 305. 

'77;. Cram viv Union” Bank, \1- Abb: 
Dec. (N. Y.) 461, 4 Keyes 558 [aff 42 
Barb. 426]. 


78. Backus v. Finkelstein, 23 F. 
(2d) 357; Monroe Bank Liquidating 
te eae v. Dedson, 131 La. 990, 60 S 
D 5 

79. Backus vy. Finkelstein, 23 F. 
(2d) 357. 


80. U. S.—Bradley v. Richardson, 
OL Casta No: 786,62) ‘Blatehts 343; 
Zid Vibe sia). 

Ark.—Rudy v. Austin, 56 Ark. 73, 19 
SW 111, 35 AmSR &85. 

Ill.—Robbins v. Butler, 24 Ill. 327: 

Ind.—Rand v. Wright, 141 Ind. 226, 
39 NE 447. 

La.—Baca v. Ramos, 10 La. 417, 29 
AmD 468. 


En ng.—Ex p. Alexander, 1 Glyn & H 
409, 2 Glyn & J. 275; Bx p. Peake, 1 
Madd. 346, 56 Reprint 128. 

81. Sizer Vv. Ray, USTIN. Yo wi: 

62. Painter v. Wilcox, 52 Colo. 
639; 125 P 503. 

[a] Realty.—On death or* with- 
drawal of a partner, partnership 
realty remains the property of the 


firm. McGregor, v. McGregor, 2 
OntWR 96. 

83. Lamb v. Hall, 147 Cal. 44, 81 
P 288; Pease v. Dawson, LOT ee 


340, 64 NE 366 [ate 9% TI AS 62/0ile 
Clark v. Wilson, 19 Pa. 414; Madi- 
son First Nat. Bank v. Hackett, 61 
Wis. 335, 21 NW 280. 

84, Conn.—Adams v. Willimantic 
Linen Co., 46 Conn. 320. 

D. C.—Grafton v. Paine, 7 App. 255. 
Ill.—Moshier v. Kitchell, 87 Ti. 18. 
Mich.—Tobias v. Commercial Sav. 
Bank, 1386 Mich. 135, 98 NW 984. 
N. ’J.—Forst Vv. Kirkpatrick, 64 N. 
J. Eq. 578, 54 A 554. 

85. New York Commercial Co. Vv. 
Francis, 101 Fed. 16, 41 CCA 167. 


86. See supra § 81. 

87. Bell v. Beazley, 18 Tex. Civ. 
A. 639, 45 SW 401. 

88. McCall v. Moss, 112 Ill. 493; 
Rosenstiel v. Gray, 112 Ill. 282: Tom- 
linson v. Hammond, 8 Towa 40; 


Learned v. Ayres, 41 Mich. CLs NW 
178, Akhurst v. Jackson, 1 Swanst. 
85, 36 Reprint 30831 Wils. Ch. 47, 37 
Reprint 22. 

89. Ind.—Hasselman y. Douglas 
52 Ind. 252. ck 
ee .—Conwell v. Sandidge, 8 Dana 

Mich.—Barton _ v. 225 
Mich. 40, 195 NW 682. 

Nebr.—Warren v. Peabody, 27 Neb 
224, 42 NW 1050. ui = 

Vt.—Kendrick v. Tarbell, 27 Vt. 512. 

ue.—Ames, Holden, McCready, 


Thompson, 


Qu 
Me.—Burnell v. Weld, 59 Me. 423. Ltd. v. Lusignan, 25 Que. Pret anes 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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interest, the liability to pay the debt falls upon one 
or the other according to the terms of their agree- 
ment.°° The presumption is that the amount agreed 
to be paid by the purchaser for the interest was 
based on the purchaser assuming the debt, in which 
case the retiring partner is released from all fur- 
ther liability to the purchaser;® and if the firm 
itself or all the members of it are the purchasers, it 
follows that the presumption in that case is that the 
retiring partner is discharged entirely from his in- 
debtedness,°? although there is some authority to the 
contrary.°* The presumption, however, may be re- 
butted by proof that the price was fixed on the basis 
of the retiring partner’s continuing liability to the 
firm, in which ease the transfer does not result in 
the discharge of the retiring partner from his debt 
to the firm.°* Where the transfer agreement pro- 
vides in express terms for an assumption by the 
purchaser of a part of the debt, it is construed to 
mean that the price was fixed on the basis of the re- 
tiring partner’s continuing liability for the remain- 
ing part, and the presumption of his discharge from 
his indebtedness is rebutted to that extent.°° 

[§ 584] 4. Rights of Separate and Firm Credi- 
tors.°° Firm creditors, as such, have no lien upon 
the firm assets for the payment of their debts, after 
the retirement of a partner from the firm.®* They 
must work out their rights to a preference through 


90. Mueller v. Sutter, 96 Iowa 80, 2 Disn. 
83, 64 NW 665. 


“The law is that, when one part- 


Ellis, 
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‘ the right of the retiring partner, if such right exists, 


(Oh.) 286. 
Stringer, 244 Fed. 629 (right to follow 
assets into hands of liquidating part- 


to have the firm assets first applied to the payment 
of the firm’s indebtedness.°*® But while a firm ered- 
itor does not have a lien on the firm assets, such 
property is subject to levy on execution in a suit 
brought by him, and on that ground, he is entitled to 
have. conveyances, made in fraud of his rights when 
the firm was insolvent, set aside;°® both convey- 
ances of firm property by the continuing to the re- 
tiring partner,! and conveyances by partners of their 
interests to third parties.? If the court has set off 
the interest of a retiring partner to his personal rep- 
resentative, his separate creditors are entitled to that 
separate interest in preference to the firm creditors.* 

[§ 585] F. Obligations of Old Firm—1. Liabil- 
ities of Retiring Partners. For obligations of the 
firm, incurred during his membership, a partner re- 


‘mains liable after his retirement,* even though his 


copartners have contracted with him to discharge 
such obligation,® or have given a new note for the 
old indebtedness, in the absence of evidence to re- 
but the presumption that the new note is given not 
as payment, but as collateral security for payment 
of the original debt. And this lability to firm ered- 
itors continues, although as between the retiring 
partner and his copartner the former has been re- 
lieved of further obligation.‘ The retiring partner’s 
liability to the ereditor ceases if the creditor agrees 


S. C.—Welling v. Crosland, 129 Ss. 
CraLan, al 23S eee 
Tenn.—Clinchfield Fuel 


See In re 


(OCE Ae 


ner transfers all his interest in the] ner). Lundy & Son, 130 Tenn. 135, 169 SW 
assets of the firm to a continuing 99. See cases infra notes 1, 2. 563, LRA1915B 418. 

member of the firm, and receives in 1. Arbenz v. Gmur, 32 Philippine Tex.—Kellogg v. Cayce, 84 Tex. 
payment or in part payment thereof | 117. 213, 19 SW 388; Frost v. Mineral 
the note of the purchaser, the maker 2. Menagh v. Whitwell, 52 N. Y.| Wells First State Bank, ete., Co., 
of the note cannot set off an account] 146, 11 AmR 683. (Commn. A.) 276 SW 222 [aff (Civ. 
apparently due the firm from the 3. Coffin v. McCullough, 30 Ala. |A-) 260 SW 922]. 


member whose interest was trans- 3 
ferred. The parties, however, may by 4 
contract provide otherwise.” Mueller] 987 
v. Sutter, supra. Brannum v. 


68 S 369, 


Ala.—Webb v. Butler, 
AnnCas1916D 
Wertheimer-Swartz Shoe 


Vt.—Cahoon v. Hobart, 38 Vt. 244. 
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192 Ala. 
815; 


91. Mueller v. Sutter, supra. : ; B. 396; Swire v. Redman, 1 Q. B. D. 
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Va.—Linke vy. Fleming, 25 Gratt. (66 
Va.) 704. 

Ont.—Greig. v. MacDonald, 8 Ont 
WR 61 [rev 6 OntWR 342, and restor- 
ing 5 OntWR 80]. ‘ 

[a] Set off to purchase-money 
note.—Plaintiff, one partner of a firm, 
upon a dissolution thereof, sold all 
his interest in the property and debts 
due the firm to defendant, the other 
partner, and defendant gave plaintiff 
a promissory note and a bond of in- 
demnity against the liabilities of 
the firm. Defendant could not set 
off against such note an account due 
from plaintiff to the firm, at its dis- 


solution. Lesure y. Norris, 11 Cush. 
(Mass.) 328. 
93. Jones v. Bliss, 45 Ill. 143. 


94. Mueller v. Sutter, 96 Iowa 80, 
64 NW 665. 

$85. Mueller v. Sutter, supra. 

96. Rights of creditors under as- 
sumption agreement see infra § 592. 

97. In re Suprenant, 217 Fed. 470: 
Tracy v. Walker, 24 F. Cas. No. 14,- 
129, 1 Flipp. 41. 

Effect of transfer of interest to 
third persons generally see supra § 
401, 

Effect of retirement of partners on 
EL Sy oe creditors generally see su- 
pra § 4 

Siratabie rights or liens of firm 
creditors generally see supra §§ 404- 
408. 


98. Tracy v. Walker, 24 F. Cas. 
NOs) £4,129) 1 Blipp. 41; McGregor v. 


SE 280. 

Ill.—Penn vy. Fogler; 182 Ill. 76, 55 
NE 192 [rev 77 Ill. A. 365]; Arnold 
v. Hart, 176 Ill. 442, 52 NE 936. 

Ind. T.—Shapard Grocery Co. v. 
Hynes, 3 Ind. T. 74, 53 SW 486. 

lowa.—Byers v. Hickman Grain Co., 
112 Iowa 451, 84 NW _ 500. 

Kan.—Noyes v. Nichols, 63 Kan. 
453, 65 P 646. 

La.—Posner v. Little Pine Lumber 
Comma? dua 3, 102"S 16) Violett. vy. 
Fairchild, 6 La. Ann. 193. 

Minn.—Security State Bank v. Nel- 
son, 171 Minn. 332, 214 NW 51. 

Miss.—Norman v. Jackson Fertil- 
izer’Co.,. 79 Miss: 747, 31 S 419. 

Mo.—Dean vy. McFaul, 23 Mo. 76; 
Holden v. McFaul, 21 Mo. 215; Julius 
Andrae, etc., Co. v. Peck, 176 Mo. A. 
61, 162 SW 1059. 

Mont.—National Cash Register Co. 
v. Brown, 19. Mont. 200, 47 P 995, 61 


AmSR 498, 37° LRA 515. 
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v. Polhemus, 76 Misc. 449, 135 NYS 
14; Hyman v. Seiden, 168 NYS 643; 
Bronx Metal Bed Co. v. Wallerstein, 
84 NYS 924. 

yg ee v. Quinn, 1 Cine. Super. 
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C.—Mearns v. Chatard, 47 App. 
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682, 24 Reprint 570, Str. 403, 98 Re- 
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6. Pace v. Claflin, 8 Ky. Op. 
Ellet-Kendall Shoe Co. v. Miller, 
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las First State Bank, (Tex. Commn. 
ae 237 SW 1106 [aff (Civ. A.) 223 SW 

3]; Mineral Wells First State 
Bank. etc., Co. v. Davidson, (Tex. Civ. 
A.) 260 SW 922 Laff (Commn. A.) 
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7 Savage v. Putnam, 32 N. Y. 501 
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to accept the liability of the continuing partners or 
new firm in place of it,® or if the creditor is estopped 
by his conduct or laches from pursuing the retired 
partner.® Even for firm obligations incurred after 
his retirement the retiring partner will be lable, un- 
less he was a dormant partner, or unless he has given 
due notice of his withdrawal.?° 

[§ 586] 2. Liabilities of Continuing Partners or 
New Firm. For the debts of the old firm, the con- 
tinuing partner remains liable with the retiring part- 
ner,!? even though he knew nothing of them,*? the 
nature of the liability, whether joint or several, de- 
pending on the terms of the partnership agreement 
and other circumstances in the case.t* Under stat- 
utes so providing,'* the new firm is liable for the old 
firm’s debts where the statutory conditions of liabil- 
ity are shown to exist.1° But in the absence of stat- 
ute,!® and in the absence of evidence of assumption 
by the new firm of the debts of the old firm,’ the 
new firm organized by the continuing partners, if 
they do so organize, is not liable therefor;+* nor 
can property formerly belonging to the old firm be 
taken in proceedings against ‘the new firm in the ab- 
sence of a lien thereon held by the creditor.19 Where 
the change in membership of the old firm does not 


8. See infra § 593. 


9. U. S.—Regester v. Dodge, 6 Fed. | debt 
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cannot pursue the property for such 
unless he has retained some 
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involve its dissolution and the organization of a new 
firm, the liability of the old firm and its members 
for its debts continues.2° The common-law rule of 
nonliability in the absence of assumption agreement 
applies to associations of the nature of a partner- 
ship whenever there is a change of membership by 
the transfer of stock.2! If one of the members of the 
new firm uses its funds in paying a debt of the old 
firm to a creditor who is ignorant of any change in 
the firm, the new firm may not be able to recover 
such payment,?2 although its members not assenting 
to this use will be entitled to recover their share of 
the funds from the partner misapplying them.?? 
[§ 587] 3. Liabilities of Incoming or Succeeding 
Partners. In the absence of evideiice of a contract, 
express or implied, by which he Wssumes the bur- 
den,?* one who becomes a membér of an existing 
firri does not thereby render himself liable for its 
existing obligations.2°> The general rule of nonlia- 
bility is applicable to the purchaser of a partner’s 
share in the partnership.?® The incoming partner 
is, however, lable for a debt incurred by the firm 


before he became a member thereof if, after his ad- 
“mission, the account was approved by a member of 


the firm,?* or note given in payment thereof,?® or 


ter of Hoagland, 79 App. Div. 56, 79 
NYS 1080; Matter of Sheldon, 72 App. 
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12. Dockery v. Faulkner, 
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18. See supra § 389. 

14. See statutory provisions. 

15. Resler v. Seaman, 233 Ill. A. 
305. 

[a] One continuing partner.— 


Where there is only one continuing 
partner and he continues the busi- 
ness without liquidation of the part- 
nership affairs, he is liable for the 
old firm debts under a statute so 
providing. Resler v. Seaman, 233 Il]. 
AS 3.05. 


16. See cases supra note 15. 

17. See infra § 590 
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59 Iowa 
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[a] Office furniture—-One who 
loans money to a firm which is in- 
vested in office furniture and other 
property by such firm, which there- 
after sells its property to. others, 
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57 N. Y. 23 [rev 59 Barb. 344]; Mat- 


Div. 625, 76 NYS 278 [aff @ kee 
287, 65 NE 1096]; Scott v. Kent, 54 
N. Y. Super. 257; Wood v. Macafee, 
172 NYS 703 [aff 191 App. Div. 937 
mem, 182 NYS 958 mem]. 

Okl. —Thompson v. Shideler, 90 Okl. 
94, 216 P 161; Strickler v. Gitchel, 14 
Ok1. 52850018 Pi 945 

Pa.—Kountz v. Holthouse, 85 Pa. 
235; Shamburg v. Ruggles, 83 Pa. 
148; Babcock v. Stewart, 58 Pa. 179; 
‘Ash v. Werner, 12 Pa. Super. 39. 

Tenn.—Shoemaker Piano Mfg. -Co. 
v. Bernard, 2 Lea 358. 

Tex.—Freeman v. Huttig Sash, etce., 
Co., 105 Tex. 560, 153 SW 122, AnnCas 
1916 446 [rev (Civ. A.) 185 SW 740]; 
Adkins v. Arthur, 33 Tex. 431; Win- 
field First Nat. Bank v. Perfected 
Curing, ete., Co., (Commn. A.) 280 SW 


737; Rodgers-Wade Furniture Co. v. 
Wynn, (Civ. A.) 156 SW 340; Bap- 
tist Book Concern v. Carswell, (Civ. 


A.) 46 SW 858; Oliver v. Moore, (Civ. 
A.) 43 SW 812; Heidenheimer v. 
Franklin, 1 Tex. "A. Civ. Cas. § 840. 

Vt.—Hart v. Tomlinson, 2 Vt. 101. 

Va.—Peters v. McWilliams, 78 Va. 
567; Poindexter v. Waddy, 6 Munf. 
(20 Va.) 418, 8 AmD 749. 

Wash.— Wolff -v. Madden, 6 Wash. 
Sil4 o83 wee owe 

Wis.—Reddington v. Franey, 124 
Wis. 590, 102 NW 1065. 

Eng.—Cripps v. Tappin, Cab. & E. 
13; Shirreff v. Wilks, 1 Bast 48, 102 
Reprint ify. 

Ont.—Maize v. Gundry, i6 OntWN 
349 [app dism 19 OntWN are Mit- 
Hee oe Vo, Merritt, 15 Us Cst@) 5B: 
vo 

26. Nix v. Pueblo First Nat. Bank, 
23 Colo. 511, 48 P 522; Galigher v. 
Lockhart, Til Mont. 109, 27 P 446. 
Mae 3 Peterson v. Thompson, 192 Ill. 


Flour City Nat. Bank v. Wide- 
ner, 163 No YS 2765 5% NEN474e) Wwan- 
field First Nat. ank v. Perfected 
Curing, .ete:, Co, ex. Commn. A.) 
280 SW 737 [rev (Civ. AQ) 266) sSiw: 
864]; Boyd v. Hutton, 121 Wash. 
685, tron win ers Vv. National Coal 
n 309 Lapp dism 12 

oe B81. [app Ont 

[a] Indorsemient of note for old 
debt.—A continuing partner has no 
authority to indorse the new firm’s 
name upon a note given for the debt 
of the old firm, and a new partner 
is not liable on such indorsement. 
Raeoa Vv. Pringle, 96 Vano2b6,. od sk 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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where the indebtedness is upon a contract which, 
after his admission, is still exeeutory and which he 
has adopted and from which he has received the 
benefits;2° or where the lability results from con- 
duct in the administration of partnership affairs 
which he has approved and ratified after his admis- 
sion into the firm;®° and his acquisition of an in- 
terest in the partnership gives him merely a part- 
ner’s interest in the partnership property subject to 
trusts,®! equities,®? charges,?* and liens,** existing 
against it. He is, of course, lable as a partner on 
debts accruing after his admission to the firm,*® and 
the classification of the debts inte old and new firm 
debts is determined by the date of his actual admis- 
sion into the firm,*®® and not by an earlier date agreed 
to by the partners as marking the beginning of his 
membership.*? If one enters an existing firm with- 
out specifying the terms upon which he becomes a 
member, it will be presumed that he accepts the 
terms of the original partnership articles, except 
as they are necessarily modified by the addition of 
a member,*® subjecting himself to the lability of a 
general partner in the absence of stipulation to the 
contrary,*® even though not active in the manage- 
ment of the firm’s business.*® Nor will a single in- 
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stance of departure from such terms justify a con- 
clusion that the parties had waived them and adopted 
a different set of partnership articles.** 

[§ 588] G. Assumption of Obligations of Old 
Firm—1. In General. An agreement on the part of 
the new firm, or partners, or continuing partners to 
assume the debts of the old firm to be binding must. 
be based upon a legal consideration.” The obliga- 
tion created thereby is a contract obligation,** rest- 
ing only upon the person who makes it,** and en- 
forceable only by those who are parties thereto.*® 
The agreement applies only to the debts*® and lia- 
bilities of the old firm,‘™ or to joint debts of the 
partners incurred for partnership purposes,*® and 


_ only to the extent to which such debts and liabilities 


have been assumed.*® As to them, however, the en- 
forcement of the agreement will not be postponed 
until they have litigated the lability of the retiring 
partner for alleged false representations to them.®° 

Proof of assumption agreement.°! An express un- 
dertaking to assume the old firm debts need not be 
shown.®? Nor is a writing necessary,’® unless re- 
quired by statute.°* But the evidence of assumption 
must be clear.®° Where it is in conflict, the issue is 


term is within the statute of frauds 


29. Hoffman v. Stewart, 184 Ill. A. {a] Transfer of assets of old firm 
66. is a sufficient consideration for an 
30. Backus v. Finkelstein, 23 F.|agreement to assume the old firm 
(CDRS Ie debts. Dickerson v. Strauss, (Tex. 
31. Penn v. Fogler, 182 Ill. 76, 55} Civ. A.) 248 SW 833. 
NE 192. 43. In re Hogg, 219 Pa. 486, 68 A 
32. Forbes v. Thorpe, 209 Mass. | 1011 


570, 95 NE 955; 
Co. v. Cubbage, 
Sw 591. 

[a] -Liability for fraud.—One com- 
ing into a partnership is liable with 
the other partners for fraud of the 
partnership in respect of a partner- 
ship contract, although part of it 
was perpetrated before he came in. 
Forbes v. Thorpe, 209 Mass. 570, 95 
NE 955. 


Kinney County Land 
(Tex. Civ. A.) 155 


33. Monroe Bank Liquidating 
Gomnres vv. Dodson,  13is as 990; (60 
S 659. 

384. Union Brewing Co. v..Inter- 
State Bank, etc, Co., 240 Ill. 454, 


88 NE 997 [aff 144 Ill. A. 415]. 
35. See supra text and notes 27-30. 
36. Vere v. Ashby, 10 B. & C. 288, 
21 ECL 127, 109 Reprint 457. 


37. Vere v. Ashby, supra. 
38. Wilson v. Lineberger, 83 N. C. 
524; Zaepfel v. Baumgardner, 6 Lanc 


Bar (Pa.) 141. 

[a]° Partners’ compensation for 
services.—Where, in the formation 
of a partnership among three persons, 
it was agreed that two of them 
should give their personal atten- 
tion to the joint business and re- 
ceive an allowance for their serv- 
ices of one thousand dollars each per 
annum, and afterward the nonactive 
partner sold his interest to another 
who permitted the business to con- 
tinue without interruption or any 
new agreement, upon the final settle- 
ment of the partnership affairs, the 
two active partners were entitled to 
the allowance of one thousand dollars 
each per annum, as upon the orig- 
inal agreement. Wilson v. Lineber- 
ger, 83 N. C. 524. 

39. Flour City Nat. Bank v. Wide- 
ner, 1638 N. Y. 276, 57-NE 471. 

40. Flour City Nat. Bank v. Wide- 
ner, supra. 

41. Austen v. Boys, 2 De G. & J. 
626, 59 EngCh 492, 44 Reprint 1133 
[aff 24 Beav. 598, 53 Reprint 488]. 

Presumption of continuance upon 
ane old terms generally see supra § 

42. Kling v. Tunstall, 109 Ala. 608, 
19 S 907; Wood v. Macafee, 172 NYS 
703 [aff 191 App. Div. 937 mem, 182 
NYS 958 mem]; Dickerson v. Strauss, 
(Tex. Civ. A.) 248 SW 833; Bays v. 
Johnson, 80 W. Va. 559, 92 SE 792. 


44. Stringer v. Stevenson, 240 Fed. 
892, 153 CCA 578 [mod 234 Fed. 454]; 
Bank of Commerce v. Ada County 
Abstract "‘Co.j7 11 “Eda. \756, 85 P9719. 

[a] Assumption by individual 
partner.— Where, on the retirement of 
one of three partners from the firm, 
the assets were transferred to one of 
the remaining partners, who assumed 
the firm debts, and thereafter the 
two remaining partners formed a new 
firm, all the capital of which was 
contributed by the partner to whom 
the assets had been transferred, the 
debts of the former firm did not be- 
come debts of the new firm, but re- 
mained individual debts of the part- 
ner who assumed them. Stringer v. 
Stevenson, 240 Fed. 892, 153 CCA 578 
[mod 234 Fed. 454]. 


45. Heidenheimer v. Franklin, 1 
Tex. A. Civ. Cas. § 840. 

46. Fish v. Seattle First Nat. 
Bank, 150 Fed. 524, 80 CCA 266; 


Durandav. Curtis SiieNe Way bare 
ley v. Lawson, 102 W. Va. 601, 135 
SE 840. 

[a] Individual debts of the retir- 
ing partner are not included within 
the terms of the continuing partner’s 
assumption agreement. Farley v. 
Lawson, 102 W. Va. 601, 135 SE 840. 

{[b] Partnership obligation by 
agreement.—(1) Where articles of 
partnership recited that one of the 
partners had given his promissory 
note for money borrowed and used 
for the benefit of the partnership, and 
provided that it should be a partner- 
ship obligation, and before the ma- 
turity of the note the partnership 
was dissolved, and the other partner 
who succeeded to the business and 
property assumed all of the partner- 
ship liabilities, under such agreements 
construed together, such partner be- 
came directly liable for the payment 
of the debt, and under Carter Code 
(Alaska) p 145 § 1, which abol- 
ishes the distinction between actions 
at law and suits in equity, the holder 
of the note could maintain an action 
in his own name against him. Fish 
v. Seattle First Nat. Bank, 150 Fed. 
524, 80 CCA 266. (2) An oral agree- 
ment that a lease to one of the part- 
ners which has two years to run 
should be regarded as a partnership 
obligation for the remainder of the 


and does not have the effect of mak- 
ing the Jiability for rent a partner- 
anip obiisatton: Durand v. Curtis, 57 


47. Price v. Parker, 197 Mass. 1, 
83 NE 323, 125 AmSR 326. 

48. Heller v. Heller, 55 SW 433, 21 
KyL 1387. 

49. Ala.——Humes vy. Higman, 145 
Ala. 215, 40 S 128. 

Ida.—McGilvery v. McGilvery, 23 
Ida. 116, 128 P 978. 

Ky.—Grundy v. Pine Hill Coal Co., 
9 SW 414, 10 KyL 833. 

Md.—Woodcock v. Pope, 154 Md. 
135, 140 A. 76. 

N. Y.—Corner v. Mackey, 147 N. Y. 
574, 42 NE 29; Serviss v. McDonnell, 
107 N. Y. 260, 14 NE 314; Scott v. 
Kent, 54 N. Y. Super. 257. 

“As a purchaser of partners in- 

terest he could be required to do no 
more than comply with the terms of 
his purchase; and if he did not agree 
to pay the partnership debt he cannot 
be compelled to do so by a creditor 
of the old firm. He simply agreed, 
as the evidence tends to show, to be 
liable for the debts of the firm so far 
as the books showed them, and this 
was done.” Humes y. Higman, 145 
Ala. 215, 224, 40 S 128. 
_ [a] Excess profits tax is included 
in an agreement to release the retir- 
ing partner from all liability. Scheu- 
er VaIWISe ats Alla sco nO eCm sone 

50. Nichols v. Brinkley Mercantile 
Co., 154 Ark. 225, 242 SW 56. 

51. Proof generally in: 
PSone between partners see infra 
Actions between partners and third 

persons see infra §§ 602-605. 

Fe ig Ind.—Hyer v. Norton, 26 Ind. 
ae eae v. Lewis, 12 B. Mon. 

Md.—Griffith v. Buck, 13 Md. 102. 

N. Y.—Goodrich vy. Clute, 117 N. Y. 
633, 22 NE 1129 [aff 3 NYS 102]; 
Coleman v. Lansing, 65 Barb. 54, 1 
Thomps. & C. 8; Sinclair v. Galland,’ 


8 Daly 508. 
ie: IL.—Updike v. Doyle, 7 Ry I. 
53. Bessemer Sav. Bank v. Rosen- 


baum Grocery Co., 137 Ala. 530, 34 
S 609; Staver Carriage Co. v. Jones, 
Ae OD elle AAR}. SWABS DBCS 

Silliman v. Short, 26 La. Ann. 


Kling v. Tunstall, 109 Ala. 608, 
19) S 90% “Ash v. “Werner, 12> Par 
Super. 39. 


Sufficiency of evidence of assump- 
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for the jury®® under proper instructions.°7 

{[§ 589] 2. By Continuing Partners. A continu- 
ing partner will be directly liable upon his assump- 
tion agreement for the debts of the old firm if he 
has assumed their payment by express agreement,°* 
or by conduct from which such an agreement may be 
unplied.®® But a personal assumption of firm debts 
by the continuing partner as distinguished from his 
liability as member of the old firm will wot be in- 
ferred from his consent to the substitution of the in- 
coming for the retiring partner,®® or from the new 
firm’s taking over the assets of the old.°+ 

{§ 590] 3. By New Firm. The new firm will be 
liable for the debts of the old firm which it sue- 
eeeds if it has assumed their payment by express 
agreement,°* or by conduct from which such an 
agreement may be implied.°* While the new firm 
will not be bound by an incoming partner’s personal 
agreement to assume the old firm’s debts,°* the new 
firm will be bound if the agreement is assented to 
by the continuing partner.®® 

[§ 591] 4. By Incoming or Succeeding Partners. 
The incoming partner will be lable for the debts of 
the old firm if he has assumed their payment by éx- 
press agreement,°® or by implication from the terms 
used in the agreement,®‘ or by conduct from which 
such agreement may be implied.®& While the evi- 
dence of assumption must be clear,®® it has been 
held that, under circumstances showing the addition 


tion by: ; 
Continuing partners see infra § 589. Les 
Incoming or succeeding partners see ‘ [a] E 
infra § 591. liquidating partner 
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Promissory note.—Where the 
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of a member to an already existing firm and the con- 
tinuance of the business in the same way as for- 
merly, only slight additional evidence is required 
to establish an assumption by the new member of 
his share of the firm’s indebtedness,’° as, for ex- 
ample, the enjoyment by the incoming partner of 
benefits derived by the firm from its contracts.? 
But an assumption of liability will not be inferred 
from the incoming partner directing the application 
of his share of the firm assets to the payment of an 
old firm debt,*? or from the mere receipt of money 
by the new firm under a contract made by the old 
firm,’* or from the transfer of the entry of the debt 
by an employee of the firm from the old-firm to the 
new-firm books.74 Nor can it be predicated upon 
evidence negativing any intention on the part of the 
incoming partner to assume personal liability for 
payment of the old firm debt,’® or. establishing the 
fact of his ignorance that he had become a partner 
in a partnership when he joined the organization.’°® 
The incoming partner’s lability is not conditioned 
on the ereditor’s knowledge of the change in the 


diem ie 
~~ [§ 592] 5. Effect on Rights of Creditors.7® 


The 
assumption of existing debts of a partnership by the 
continuing partners or by a new firm does not affect 
the right of a partnership creditor to proeeed against 
all the old partners for the collection of his claim,7® 
unless he has validly contracted to accept the con- 
part of an entity already existing, 
which has acquired certain prop- 


erty and business, and in acquiring 


of the old firm |it has incurred certain indebtedness. 


New firm see infra § 590. 

56. Nix v. Pueblo First Nat. Bank, 
23 Colo. 511, 48 P 522; Rohlfing v. 
Carper, 53 Kan. 251, 36 P 336; Ma- 
therson v. Belden, 14 App. Div. 519, 
43 NYS 888. 

57. Deere v. Plant, 42 Mo. 60. 

58. U. S.—In re Stringer, 234 Fed. 
454 [mod 240 Fed. 892, 153 CCA 578]; 
Fish v. Seattle First Nat. Bank, 150 
Wed. 524, 80 CCA 266. 

Jowa.—Mueller Lumber Co. v. Mc- 
Caffrey, 141 Iowa 730; 118 NW 903. 

La.— Lott v. Parham, 16 La. 245. 

Mass.—Hobart v. Howard, 9 Mass. 
304. 

Mo.—Hanna v. Hyatt, 67 Mo. A. 
308. 

Okl.—Staver Carriage Co. v. Jones, 
32,O0Kl) 723, 123 P 148. 

SIG. Alten ev. Cooleys) 53 yo. Ce Ui, 
30 SE 721. 

59. Cobb v. Benedict, 27 Colo. 342, 
62 sPe222. 

60. Tuller v. Leaverton, 143 Iowa 
162, 121 NW 515, 136 AmSR 756. 

61. Tuller v. Leaverton, supra. 

62. Starr v. Stiles, 2 Ariz. 436, 19 
Pp 225: Haas v. Godchaux, 45 Ia. 
Annai2s.) tLUSHO 45 Uihurbertn. Cor= 
win, 51 Barb. (N. Y.) 215, 36 How 
Pr 66: Scott v. Kent, 54 N. Y. Super. 
257; Schindler v. Euell, 4 Daly (N. 
Y.) 558, 45 HowPr 38; Winfield First 
Nat. Bank v. Perfected Curing, etc., 
Co., (Tex. Commn. A.) 280 SW 737 
[rev (Civ. A.) 266 SW 864]; Sanders 
vy. Bush, (Tex. Civ. A.) 39 SW 2038. 


63. Ala.—Smith v. Ledyard, 49 
Ala. 279. 

Cal.—Olmstead v. Dauphing, 104 
Cal. 635, 38 P 505. 
. La—Drake v. Hays, 27 La. Ann. 
256. 

Oe cam o6y v. McPeck, 189 
Mass. 34, 75 NE 88. 

N. Y.—La Montagne v. Bank of 
New York Nat. Banking Assoc., 183 


WN. Y. 173, 76 NE 33 [mod 94 App. Div. 
219, 88 NYS 21 (on subsequent app 
141. ‘App, «Div. 250; 125..NMS 1104 
faff 205 N. Y¥. 621 mem, 98 NE 1106 
mem])]; Peyser v. Myers, 135 N. Y. 
599, 32 NE 699 [aff 18 NYS 736]. 


who continues aS member of the new 
firm signs a note in the name of 
the new firm, and deposits in the 
bank to the credit of the new firm 
sufficient funds to meet the note, the 
new firm will be held to have assumed 
its payment. Drake vy. Hays, 27 La. 
Ann. 256. 

64 Stringer v. Stevenson, 240 Fed. 
892, 153 CCA 578 [mod 234 Fed. 454]; 
Hyer v. Norton, 26 Ind. 269. 

65. Jansen v. McNamara, 40 S. D. 
155, 166 NW 630. 

66. Ala.—Tillis v. Folmar, 145 Ala. 
10° 39 S 9138, 117 AmSR 31, 8 AnnCas 


Ga.—Morris v. Marqueze, 74 Ga. 


6. 
Tll.— McCracken v. Milhous, 7 Ill. 
A. 169. 
Ky.—Grundy v. Pine Hill Coal Co., 
9 SW 414, 10 KyL 833. 
Nebr.—Rickards v. Hene, 30 Nebr. 
259, 46 NW 477. 
ee Y.—Wright v. Carman, 19 NYS 


Tex.—Dickerson vy. Strauss, (Civ. 
A.) 248 SW 833; Keels v. Ashworth, 
(Civ. A.) 187 SW 1008. 

67. Hughes vy. Waldo, 14 La. Ann. 
348 


[a] “Over and above liabilities.”— 
An incoming partner under a con- 
tract of purchase of a one-third in- 
terest “over and above the payment 
of the liabilities of the said firm” is 
liable for the debts of the old firm. 
Hughes v. Waldo, 14 La. Ann. 348. 
68. Ill.—Salter v. Edward Hines 
Lumber) Coe, .7 iibil, GAS 497. 
Kan.—Cross v. Burlington Nat. 
Bank, 17 Kan. 336. 
Peace ik v. Adams, 23 La. Ann. 


N. Y.—Wood v. Macafee, 172 NYS 
703 [aff 191 App. Div. 987 mem, 182 
NYS 958 mem]. 

Eng.—Scott v. Beale, 6 Jur. N. S. 


See supra § 588. 
70. Cross v. Burlington Nat. Bank, 
17 Kan. 336, 340. 

“Where one joins a partnership, as 
in this case, he makes himself a 


The firm owns the property, holds 
the business, and owes the debts. 
He becomes one of that firm. Should 
it require much evidence to show 
that in entering that firm he identi- 
fies himself fully with it, becomes in 
all respects a part of it, and shares in 
its obligations as well as in its prop- 
erty and business? It is true, that 
as to the other partners, there is a 
rearrangement of interests. But as 
to the property and business, it is a 
continuous thing. ‘When one buys 
a share in a corporation, he buys 
an interest subjett to debts. And 
while there is not the same legal 
obligation in entering a firm, there 
is much_ of practical similarity.” 
Cross v. Burlington Nat. Bank, supra. 


OEM Rogers v. Riessner, 30 Fed. 
72. Beene v. Rotan Grocery Co., 50 


Tex. Civ. A. 448, 110 SW 162. 


73. Parmalee v. Wiggenhor 
Nebr. 322. oe ep 
74. Schlather v. Grobe, (Tex. Civ. 


A.) 246 SW 414. 

75. Nix v. Pueblo First Nat. Bank, 
23 Colo. 511, 48 P 522; Fuller v. Rowe, 
Ott INGAYiZS [rev 59 Barb. 344] ; Free- 
man v. Huttig Sash, ete. Co., 105 
Tex. 560, 153 SW 122, AnnCas1916K 
446 [rev (Civ. A.) 185 SW 740]. 

76. Fuller v. Rowe, 57 N. Y. 23 
[rev 59 Barb. 344]; Freeman v. Hut- 
tig Sash, ete., Co., 105 Tex. 560, 153 
SW 122, AnnCasi916E 446 [rev (Civ. 
A.) 135 SW 740]. 
one Sake Snodgrass, 12 Or. 

4 H cottyv. Beale, 6 : 

NsES5 59. 5 aa 
78. Cross references: 

Assumption of, and indemnity 
against, firm debts in accounting 
between partners see infra § 859. 

Retiring partner as surety for firm 
debts see infra § 595. 

Rights of separate and firm creditors 
Ee yeecees of old firm see supra § 
79. Ala,—Anniston First Nat. Banik 

v. Cheney, 114 Ala. 536, 21 S 1002; 

Hall v. Jones, 56 Ala. 493; Gooden ¥. 

Morrow, 8 Ala. 486. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tinuing partners or the new firm as his debtor, in 
In some jurisdictions a firm 
ereditor who is not a party to the assumption con- 
tract cannot maintain an action against the assum- 
In these jurisdictions a 

In other jurisdictions 
he ean do so as a beneficiary of the contract.2? In 
these jurisdictions novation is not required to give 
But the principle 
allowing recovery by a firm ereditor on the assump- 
tion agreement is not extended in its application to 
an action by the creditor on a bond given to a part- 
ner to secure performance of the assumption agree- 


lieu of the old firm.’° 


ing partner or new firm.®? 
novation must be shown.®? 


a creditor a right to recover.*+ 


ment by his copartner.*® 
[§ 593] 6. Novation.*® 


Ind.—Clark v. Billings, 59 Ind. 508. 
Iowa.—McAreavy v. Magril, 123 
Iowa 605, 99 NW 193; Rand Lumber 
<— v. Martin, 64 Poe bot 2k) NW 


Kilner, 148 Mass. 
Averill v. Lyman, 18 


Mass.—Ayer v. 
468, 10 NE 163; 
Pick. 346. 

Mich.—Botsford v. Kleinhaus, 29 
Mich. 332. 

Mo.—Reavis v. Reavis, 213 Mo. A. 
119, 247 SW 217; St. Louis Perfection 
Tire Co. v. McKinney, 212 Mo. A. 
355, 245 Sw 1100. 

N. J.—Guliek v. Gulick, 16 N. J. 

Plume, 26 


Te 18'6: 
Y.—Umbarger  v. 
Advance Rubber Co. v. 
21 oNYS 


N. 
Barb. 461; 
Bershad, 125 Misc. 826, 

574. 

Pa.—Griffee v. Griffee, 173 Pa. 434, 
34 A 441 

S. G.—Strickland v. Strickland, 95 
S. C. 492, 79 SE 520. 

Tex.—Abernathy Rigby Co. v. Mc- 
Dougle, ete., Co., (Civ. A.) 187 SW 
503; Bagley v. Brack, (Civ. A.) 154 
SW 247; Eastham v. Patty, 29 Tex. 
Civ. A. 473, 69 SW 224; Texas Drug 
Co. v. Coulter, (Civ. A.) 62 SW 110. 

W. Va.—Barnes v. Boyers, 8A Ww. 
Va. 303, 12 SE 708. 

Bng._—-Thompson v. Percival, 5 B. 
& ‘Ad. 925, 27 HCl, 389, 110 Reprint 
HOSS V9 ERC 728; Blew v. Wyatt, 5 
C. & P. 397, 24 ECL 623, 172. Reprint 
1026. 

B. C.—Thomson vy. Denny, 22 B. 
C. 479, 34 WestLR 483. 

Ont.._McKeand v. Mortimor, 11 U. 


infra § 593. 
81. I11.—Goodenow v. Jones, 75 Ill. 


Mass.—Wild y. Dean, 3 Allen 579. 


Mo.—Manny v. Frasier, 27 Mo. 
19. 

N. C.—Morehead vy. Wriston, 73 N 
Cc. 398 

Pa 219 Pa. 486, 68 
A 1011 oudtaa v. Holthouse, 85 Pa. 
235. 


ei gerade or v. Franklin, 1 
Tex. A. Civ. Cas. § 840 

Wyo.—McCarteney ‘y, 
Nat. Bank, 1 Wyo. 382. 

Eng.—Ex p. Freeman, Buck 471; 
Ex p. Appleby, 7 ape 482; Ex p. 
Fry, 1 Glyn & J. 

Ont.—Canadian "Bank of Commerce 
v. Marks, 19 Ont. 450. 

82. See infra § 593. 

s3. U. S.—Fish vy. Seattle First 
Nat. Bank, 150 Fed. 524, 80 CCA 266. 

Ala.—Bessemer Sav. Bank v. Ro- 
senbaum Grocery Co., 137 Ala: 530, 34 
S 609. Contra Lee v. Fontaine, 10 
Ala. 755, 44 AmD 505. 

Ark.—Ringo v. Wing, 49 Ark. 457, 
5 SW 787. 

Colo.—Lehow vy. Simonton, 3 Colo. 
346. ; 
Ga.—Sheppard v. Bridges, 137 Ga. 
615, 74 SE 245; Morris v. Marqueze, 
74 Ga. 86. 

Ind.—Dunlap v. McNeil, 35. Ind. 
816; Doxey w. Service, 30 Ind. A. 


Wyoming 


A ereditor of the old firm 
becomes in effect a party to the assumption agree- 
ment and ean sue directly the parties liable there- 
under, whenever he obligates himself by contract to 
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substitute the new debtor for the old, thereby re- 
leasing the old and looking solely to the new debtor 
It is not necessary that an express 
contract for release and substitution be proved.’ 
The contract may be implied from the creditor’s con- 
Although it has been said that strict proof 
is required to establish a contract binding upon a 
creditor to accept one debtor in place of another,®° 
where a creditor of the old firm continues to deal 
with the new in the same general way, 
dence is sufficient to show that he has accepted the 
new as his debtor instead of the old.®? 
speaking, evidence of dealings with the new firm in- 


slight evi- 


Generally 


consistent with any other theory than that the old 


174, 65 NE 757. 

Iowa.—Mueller Lumber Co. v. Mc- 
Caffrey, 141 Iowa 730, 118 NW 908; 
Poole v. Hintrager, 60 Iowa 180, 14 
NW 223. 

Kan.—Gillen v. Peters, 39 Kan. 489, 
18 P 613; Floyd v. Ort, 20 Kan. 162. 

Ky.—Francis v. Smith, 1 Duv. 121. 
ators eae v. Morrison, 29 Mich. 


95. 

Miss.—Dodge v. Cutrer, 100 Miss. 
647, 56 S 455 [suggestion of error 
overr 101 Miss. 844, S 208]. 

N. J.—Byvesky v. “Agins, LOOMN exci 
To. SUS Ls ALS TA. 

N. Y.—Matter of Maurer, 101 N. Y. 
648 mem; Reynolds v. Lawton, 62 
Hun 596, 17 NYS 432; Wood v. Mac- 
affee, 172 NYS 703 [aff 191 App. Div. 
937 mem, 182 NYS 958 mem]. 

Wis.—McGibbon v. Walsh, 109 Wis. 
670, 85 NW 409; J. & H. Clasgens Co. 
v.. Silber, 93 Wis. 579, 67 NW 1122; 
Thayer v. Humphrey, 91 Wis. 276, 
64 NW 1007, 51 AmSR 887, 30 LRA 
549; Thayer Vv. Goss, 91 Wis. 90, 64 
NW 312. 

84 See infra § 593. 

85. Merrill v. Green, 55 N. Y. 270. 

86. Novation generally see Nova- 
tion 46 -C. J. p 572. 

Proof generally in actions between 
partners and third persons see infra 
$$ 602-605. 

87. U. S.—Regester v. Dodge, 6 
Fed. 6,19 Blatehf. 79; Harris v. Lind- 
say, 11 F, Cas. No: 6,124, 4 Wash. C. 
Cc pee 

Ga.—Phillip v. Nash, 47 Ga.’ 218; 
Stanley v. Roberts, 31 Gans 746, 121 
SE 878. 

Ill.—Hayward v. Burke, 151 - Ill. 
121, 37 NE 846; Hellman v. Schwartz, 
44 Ill. A. 84; Leihy v. Briggs, 33 
THA. 5384. 

Ind.—Rusk v. Gray, 83 Ind. 589. 

Iowa.—Sternburg v. Callanan, 14 
Iowa 251. 

46 Mo. 


LOce Magan vv, Juons, 30> Mo; 222) 
St. Louis Perfection Tire Co. v. Mc- 
Kinney, 212 Mo. A. 355, 245 SW 1100. 

N. H.—Snow v. Lucier, 60 N. H. 32. 

N. Y.—Consalus vy. McConihe, 119 
Noe Yau 652,28 23. NED 21150) fatt 2. NYS 
Ludington v. Bell, 77 N. Y. 138, 
383 AmR 601; Drake v. Hodgson, 118 
Mise. 503, 194 NYS 874 [rev on other 
grounds 207 App. Div. 783 mem, 202 
NYS 813 mem]; Lobee v. Denby Mo- 
tor Truck Co., 163 NYS. 951; Waydell 
v. Luer, 3 Den. 410; Hosack v. Rog- 
ers, 8 Paige 229 [aff 25 Wend. 313]. 

Pa.—Waistrom v. Hopkins, 103 Pa. 
118; The Scrantonian v. Brown, 36 
Pa. Super. 170. 

R. I—Collyer v. Moulton, 9 R. I. 
90;.98 AmD 370. 

S. D.—Lemon v. Little, 21 S. D. 
628, 114 NW 1001. 

Wash.—Frye v. Phillips, 46 Wash. 
190, 89 P 559,93 P 668; Scott v. Hal- 
lock, 16 Wash. 439, 47 P 968. 

Wis.—York vy. Orton, 65 Wis. 6, 26 
NW 166. 

Eng.—Thompson vy. Percival, 5 B. 
& Ad. 925, 27 ECL 389, 110 Reprint 


debt has been discharged and a new debtor substi- 
tuted for the old is ‘sufficient to establish a nova- 
tion,®? while evidence of dealings consistent with the 
continuance of the debt against the old firm is not 


L083; LI SER 1285) Tey the va Acai at 
Exch. 667, 155 Reprint 1117; Ex p. 
Lloyd, 1 Glyn & J. 389; Benson v. 
Hadfield, 4 Hare 32, 30 EngCh 32, 67 
Reprint 549; Mills v. Boyd, 6 Jur. 
eet Kaufman vy. Kaufman, 2 Woodw. 
oe C.—Gurney v. Braden, 3 B. C. 
jalan-—Mason v. Turnbull, 24 Man. 


88. See cases infra note 89. 

89. U. S.—Harris v. Lindsay, 11 
BF. Cas. No. 6,124, 4. Wash. C.\@ 20a, 
11 F. Cas. No. 6,123, 4 Wash. C. C. 98. 


26 Ind. A. 
399, 59 NE 1082. 
Ky. —McNeal v. Blackburn, 7 Dana 


170. 
Pa.—Kimberly’s App., 3 Pa. Cas. 
528, 7 A 75. 


Eng.—In re Family Endowment 
Soe, Lo oR, 5 Chy 1183) Harrist vy.) Wan 
well, 15 Beay.31, 52 Reprint 9427; 
Flobson: v.. ‘Cowley, 27 day Ja Hxeh: 
205; English Partn. Act (1890) § 17. 

Ont.—Cluft_ v. Norris, 19 Ont. L. 
457, 14 OntWR 693. 

90. Darling v. Rutherford, 125 
Mich. 70, 83 NW 999; Kountz v. Holt- 
house, 85 Pa. 235; In re Family En- 
dowment: Soc, li) R. 5) Che 18, 

91. U. S—Regester v. Dodge, 6 
Fed. 6, 19 Blateh?. 79, 61 HowPr (N. 
°Y.) 107. 

Fla.—Tysen v. Somerville, 35 Fla. 


219) Le OS) SG 
Mass.—Shaw_ v. McGregory, 105 
Mass. 96. 

penne -—Osborn v. Osborn, 36 Mich. 

N. Y.—Regester v. Dodge, 61 How 
Pre O7. 

Eng.—In re Smith, L. R. 4 Ch. 662; 
Rolfe v. Flower, L. R. 1 P. GC. 27: 
Bilborough v. Holmes, 5 Ch. D. 255. 

92. See cases infra notes 92, 93. 

[a] Novation established.—(1) 
Accepting acceptances from new firm. 
Venable v. Stevens, 94 Ga. 281, 21 
SE 516. (2) Accepting assignment 
for their benefit from old firm and 
assurance of one partner to pay any 
deficit out of another fund. Hosack 
Ve URogers,” $ Paize (CNY, ¥) 229m fare 
25 Wend. 313]. (8) Accepting rent 
aroe new firm and treating it as the 


tenant. Lucas v. Coulter, 104 Ind. 
81, 3 NE 622; St. Louis ‘Perfection 
MIRE. COW Va McKinney, 212 Mo. A. 


855, 245 SW 1100. (4) Claim against 
new firm. Seyfang v. Mann, 25 Ont. 
AG SLE LmMode27 Ont. Gada: (5) Con- 
tinuing deposits with new banking 
firm. “In He bread se Lusseqe oo Che 2e Gs 
Bilborough v. Holmes, 5 Ch. D. 255. 
(6) Dealings with new firm for a 
period of years after knowledge of 
defendant’s retirement. Hart v. Alex- 
ander, 2 M. & W. 484, 150 Reprint 
848. (7) Dealings with new firm 
and looking to it exclusively for pay- 
ment over Tong period. Galt v. Crons- 
berry, (Alta.) 16 DomLR 105, 27 West 
LR 44; Watson Mfg. Co. v. Bowser, 
21 Man. 21, 18 WestLR 235; Hine v. 
Beddome, 8 U. C. “CYP (Ont) 4381. 
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‘sufficient for that’ purpose.?? Evidence of conduct 
from which novation might otherwise be inferred 
will not have that effect where the creditor in ex- 
press terms repudiates any such intention.°* Where 
the evidence of novation is in conflict, the question 
is for the jury under proper instructions.®® 

[§ 594] 7. Application of Payments.°® 
the continuing partners or new firm have assumed 
the debts of the old firm and go on dealing with a 
creditor of the old firm, they have a right to apply 
any payment thereafter made either to the old or 
to the new indebtedness, as they see fit.9* 
make no specific application of a payment, the cred- 
itor has the right to apply it, as he sees fit,°* to an 
individual debt of a partner in preference to a part- 
nership debt,°® or to a ‘later,,in preference to an 
If neither the debtor nor creditor ap- 
plies the payment to any particular debt, it is the 
duty of the court to make such application of the 


earlier, debt.t 


(8) Delay for long period in pressing 
claim against old firm. Brown v. 
Gordon, 16 Beav. 302, 51 Reprint 795. 
(9) Extending time for payment to 
new firm. Stecker vy. Ontario Seed 
CoOmmatdy 20NOnt sii soo, Ho Ont VWaey 


374. (10) Rebilling goods to new 
firm. Jacobsohn. v. Carey, 59 Pa. 
Super. 4.. (11) Taking collateral se- 


curity from continuing partner. Fil- 
ippini v. Stead, 5 Mise. 405, 23 NYS 
1061. (12) Taking note in full settle- 
ment of claim. Hoopes v. McCann, 19 
La. Ann. 201; Hauge v. Bye, 51 N. D. 
848, 201 NW: 159; Watts v. Robinson, 
SUE Le TOs is (Ont) w6c, lis) ea k= 
ing securities for payment and releas- 
ing retiring partner. Northern Crown 
Bank v. Elford, 10 Sask. L. 96, 34 
DomLR 280, [1917] 2 WestWkly 109. 

"93. See cases infra notes 93, 94. 

[a] Novation not established.— 
(1) Accepting dividends from receiver 
of new firm. Taylor v. Woelpper, 71 
Pa. Super. 589. (2) Accepting div- 
idends on stock deposited with new 
firm. Tuckerman v. Mearns, 262 Fed. 
607. (3) Accepting interest on de- 
posits from new banking firm. Camp- 
bell v. Floyd, 153 Pa. 84, 25 A 1033; 
In*-re Tucker, [1894] 3 Ch. 429 [aft 
Uso ei to Che W244. (4) Accepting 
interest on firm debt from new firm. 


Haywoerd vv Burke, 151 CRI 129,937 
NE 846. (5) Accepting payments 
from new firm. Chapin v. Brown, 


(Cal.) 34 P 525; Parmalee v. Wiggen- 
horn, 6 Nebr. 322; Osborne v. Hen- 
derson, 18 Can. S. C. 698 [rev 17 Ont. 
A. 456 (rev 14 Ont. 187)]; Canadian 
Bank of Commerce v. Marks, 19 Ont. 
450. (6) Accepting postdated checks 
with promise to release the retiring 
partner. Field v. Fishkin, 180 Wis. 
149, 192 NW 4638. (7) Accepting new 
certificates of deposit from new bank- 
ing firm. Henry. v. Caruthers, (196 
Tll. 136, 63 NE 629. (8) Assent to as- 
sumption agreement. Clark v. Bil- 
lings, 59 Ind. 508; Chase v. Vaughan, 


30 Me. 412; Motley v. Wickoff, 113 
Mich. ©2321, 71. NW 5205 “Blew =v: 
\Waaiticy By Ooi eg 12, BOWS AS LID) Gey 


172 Reprint 1026; Kirwan v. Kirwan, 
2 Cromp. & M. 617, 149 Reprint 907. 
(9) Assent to transfer of account to 
books of new firm. David vy. Ellice, 
5 Bo & C. 196, 11 HCL 426, 108 Re- 
Drinteie, | CC. IPs 3687 tZeDCE 2105 
171 Reprint 1234. (10) Billing ac- 
count to new firm. Richardson Drug 
Co. v. Dunagan, 8 Colo. A. 308, 46 P 
227; Hicksville Handle Co. v. Herb, 
(Mo. A.) 226 SW 68. (11) Closing ac- 
count against old firm, and trans- 
ferring balance to new firm account. 
Leckie v. Bennett, 160 Mo. A. 145, 141 
Se 1OGs, lak” |e s CKO: 9) (lA) yPi@lere 
respondence and dealings with new 
firm. Kirwan v. Kirwan, supra. (13) 
Creditor becoming himself member 
of new firm. Mitchell v. Dobson, 42 
IN Guetta. (14) Dealing with new 
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When 


firms.° 


If they | for the jury.® 


Debts. 


principal in the 


firm in ignorance of any change in 
old firm. Williams v. Rogers, 14 
Bushs (Cksyey) 76: (15) Demanding 
payment from new firm. Walker v. 
Wood, 170 Ill. 463, 48 NE 919. (16) 
Delay in pressingselaim ‘against old 
firm. Michelin Tire Co. v. Akers, 
(N. M.) 255 P 388, 52 ALR 494; Heath 
v. Percival, 1 P. Wms. 682, 24 Re- 
print 570, Str. 403, 98 Reprint 595. 
(17) Executory agreement to release 
and substitute, which was never ex- 
ecuted. Morrison v. Kendall, 6 Ind. A. 
212, 38 NE 370; Frentress v. Markle, 
2 Greene (Iowa) 5538. (18) Failure 
to answer retiring partner’s letter 
claiming a release. Michelin Tire 
©o, y.' Akers, GNJSM:) 255 2 388, 52 
ALR 494. (19) Ignorance of cred- 
itor of assumption agreement. 
Thomson y. Denny; 22 B. C. 479, 34 
WestLR 483. (20) Knowledge -of 
assumption agreement, assent there- 
to, extending time of payment, and 
accepting notes. Anniston First Nat. 
Bank v. Cheney, 114 Ala. 536, 21 S 
1002. (21) Proving claim against 
insolvent new firm under mistaken 
belief that creditors were proving 
against the old. Cluff v. Norris, 19 
Ont. L. 457, 14 OntWR 693. (22) 
Proving claim against’ new firm. 
Hicksville Handle Co. v. Herb, (Mo. 
A.) 226 SW 63. (238) Taking notes 
or other promise from new firm as 
security for, but not in payment of, 
debt., In re Brewer, 289 Fed. 79; Par- 
ker v. Canfield, 37 Conn. 250, 9 AmR 
817; Silverman v. Chase, 90 Ill. 37; 
Fox v. Barksdale, 118 La. 339, 42 S$ 
957; Powell v. Blow, 34 Mo. 485; 
Nightingale v. Chafee, 11 R. I. 609, 
23 AmR 531; Lewis v. Davidson, 39 
Tex. 660; Frost v. Mineral Wells 
First State Bank, ete, Co. (Tex. 
Commn. A.) 276 SW 222; Mineral 
Wells First State Bank, ete., Co. Vv. 
Davidsqn, (Tex. Civ. A.) 260 SW 
922 [aff (Commn. A.) 276 SW 222]; 
Wadhams v. Page, 6 Wash. 1038, -32 


P 1068; Spenceley v. Greenwood, 1 
94. In re Smith, L. R. 4 Ch. 662. 


95. Lemon v. Little, 21 S. D. 628, 
114 NW 1001; Thompson vy. Percival, 
5 B. & Ad. 925, 27 HCL 389, 110 Re- 
print 1088, 19 ERC 728; Hart v. Alex- 


ander, 2 M. & W. 484, 150 Reprint 
848. 
96. Application of payments gen- 


erally see Payment [30 Cyc 1227]. 
Weaver v. White, 19 NYS 616; 
Powell, etc, Hst., 7 Pa. Dist. 27, 20 
12eh, KCOn wall, 
King v. Sutton, 42 Kan. 600, 22 

P 695; Henry v. Dietrich, 7 NYS 505; 
Rutherford v. Schottman, 1 NYS 741 
[aff 117 NS Y. 658 mem, 22° NE 1183 
mem]. 

99. King v. Sutton, 42 Kan. 600, 
22 695s 

1. King v. Sutton, supra. : 

2. Rodgers-Wade Furniture Co. vy. 


“Wynn, 
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payment as the justice of the case requires.” In most 
cases it will apply the payment to the old firm debt,’ 
or to the earliest item in a current account which 
combines charges against both the old and new 
firms,* and especially so where the creditor continues 
to deal with the new firm on the same terms as with 
the old, blending the accounts and rendering state- 
ments which combine the indebtedness of the two 
Whether specific application of payments 
has been made by the debtor or ereditor, and, if 
made, what the application was, are questions of fact 


[§ 595] 8. Retiring Partner as Surety for Firm 
The agreement between the retiring partner 
and the continuing partner or new firm by which the 
latter assumes the payment of thesxfirm debts oper- 
ates to leave the retiring partner still lable as surety 
for their payment,’ his obligation being that of a 


absence of evidence of such agree- 


(Tex. Civ. A.) 156 SW 340; 
Robbins v. Lincoln, 12 Wis. 1. 

[a]  Diseussion of rule see Clay- 
ton’s Case, 1 Meriv. 572, 605, 35 Re- 
print 7381, 3 HRC. 329. 

[b] Individual and firm debts.— 
Where the continuing member of the 
firm assumes the firm debts, and is 
also indebted on his individual ac- 
count to plaintiff, payments by him 
will be applied on the firm debts, 
saving to plaintiff the right to sue 
defendant directly on his individual 
obligations. Robbins vy. Lincoln, 12 
Wis. 1. 

8. Hooper v. Keay, 1 Q. B. D. 178; 
Copland v. Toulmin, 7 Cl. & F. 349, 7 
Reprint 1102, West 164, 9 Reprint 
459 [aff 3 Y. & C. Exch. 625, 160 Re- 
print 851]. 

4 Conn.—Fairchil&® vy. Holly, 10 
Conn. 175. 

Iowa.—Schoonover vy. Osborne, 108 
Iowa 453, 79 NW 263. 
ee ee v. Strong, 9 Cush. 


N. ¥.—Chapman v. Thomas, 4 Keyes 
ante Thurber vy. McIntire, 9 NYSt 


Oh.—Searington v. Ellison, 1 Oh. 
Dee, — (eprint) 74, 1 Ywestlige 488e 
Paul v. Ellison, 1 Oh. Dec. (Reprint) 
67, 1 WestLJ 452. 

Vt.—Morgan vy. Tarbell, 28 Vt. 498. 

Hng.—lLaing. v. Campbell, 36 Beav. 
3, 55 Reprint 1057; Clayton’s Case, 1 
ad 572, 35 Reprint 781, 3 HRC 

Dat ELlooperiva, Meay wd OSD aanise 


Laing v. Campbell, 86 Beav. 3, 55 
Reprint 1057; _Clayton’s - Case, t 
pier. 572, 35 Reprint 781, 3 HRC 


6. Rutherford v. Schottman, 1 
NYS 741 [aff 117 N. Y. 658 mem, 22 
NE 1133 mem]. 

7. Ga.—Stanley v. Roberts, 31 Ga. 
A. 746, 121 SE 878; Grigg v. Empire 
State Chemical Co., 17 Ga. A. 385, 87 
SE 149; MacIntyre v. Massey, 11 Ga. 
AN 458; fo SE Sas 
Tyee mee Ga a v. Fetzner, Mo. 

N. Y.—Smith v. Smith, 136° N. Y. 
313, 32 NE 761; Millerd v. Thorn, 56 
N. Y. 402, 15 AbbPrNS 371; -Drake 
v. Hodgson, 118 Mise. 508, 194 NYS 
874 [mod on other grounds 207 App. 
Div. 783, 202 NYS 813]; Schmitt v. 
cence 58 Mise 570, 109 NYS 


63 


N. D.—Dean v. Collins, 15 N. D. 
535, 108 NW 242, 9 LRANS 49. 

Okl.—Johnson y. Jones, 39 Okl. 323, 
135 P 12, 48 LRANS 547. 

Tex.—Reclamation Co. y. Simmons, 
(Civ. A.) 293 SW 194; Barlow v. 
ec Ade Mex I Cive AQ ZI OCiaisiws 
oo. 

W. Va.—Johnson y. Young, 20 W. 
Va. 614. 

King.—Goldfarb v. Bartlett, [1920] 
PEAKS ACS oy 


For later cases, developments and changes in the law see cumulative Annctations, same title, page and note number. 
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mert.® Such an agreement cannot affect the rights 
of firm creditors to proceed against all the old part- 
ners in the collection of their claims against the 
firm.® The courts differ on the question whether the 
firm ereditors who have notice of such agreement, 
but have not consented thereto, are bound there- 
after to observe the relationship of principal and 
surety thus instituted between the continuing and re- 
tiring partners. The weight of authority both in 
England and in this country is in favor of eompel- 
ling them to observe it,!° but a number of courts 
have reached the opposite conclusion, requiring the 
ereditor’s consent to the assumption agreement to 
give it that effect.t+ In jurisdictions where the cred- 
itor’s knowledge of the change in the firm places upon 
him an obligation not to interfere with the retiring 
partner’s rights against the new firm or continuing 
partner,’? it is held that the creditor cannot hold 
the retiring partner liable until he has first exhausted 
his remedy against the new firm or the new firm as- 
sets,!® and that he releases the retiring partner en- 
tirely from his obligation if he extends the time for 
payment of the old firm debt,1* or surrenders the 
security for its payment,?® or if, upon request of the 
retiring partner, he neglects or refuses to collect his 
claim from the new firm or continuing partner pro- 
vided he was solvent at the time,'® or if he permits 
the continuing partner to dissipate the partnership 
property.!7 But the continuing of a deposit with a 
new firm,!® or securing an increase in the amount 
of overdrafts permitted,!® or the taking of a bill of 
sale of the firm’s assets as security for the payment 
of the debt,?° or a failure to sue, in the absence of a 
request by the retiring partner to bring suit,?! or 
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never executed by the continuing partner,?? is not an 
extension of time, releasing the retiring partner from 
his liability as surety within the meaning and opera- 
tion of the rule. Nor will the extension of time to 
the continuing partner discharge the retiring part- 
ner where the creditor does not know of the assump- 
tion agreement.?* 

[§ 596] 9. Indemnity of Retiring Partner against 
Firm Debts. It has been held that the indemnifica- 
tion of the vendor is implied in the sale and trans- 
fer of a partner’s interest to another.** Where, how- 
ever, the continuing partner’s undertaking in this 
respect 1s covered by an express contract, it becomes 
necessary to determine whether the contract is one 
of indemnity only or. whether it is a contract to 
pay the firm debts. If the contract is one of indem- 
nity only, the retiring partner must show that he 
has been compelled to pay the firm debts before he 
can maintain an action.?° If, however, the contract 
is not merely an undertaking to indemnify but a. 
binding promise to pay firm debts, it is broken by 
the continuing partner’s failure to pay such debts 
when they mature.?® If the contract is one of in- 
demnity only, the indemnity provided is against loss 
and not against liability to suit,?7 and the loss sus- 
tained must be that of the retiring partner him- 
self and not the loss of the person who purchased. 
his interest in the firm.?® It is not necessary, how- 
ever, that he should have been compelled to pay by a 
course of legal proceedings. It is sufficient to show 
that the debts were due, that he was lable to pay, 
and that he did pay.?° So, also, if the contract is 
one of indemnity only, the debts indemnified against 
must be of the class covered by the terms of the con- 


an extension agreement without consideration and | tract.*° If these are construed to apply only to 
Man.—Watson Mfg. Co. v. Bowser, Mich.—General Tire, etc., Co. v.|Co., Ltd. [1894] A. C. 586, 21 ERC 
16 WestLR 505. Noble, 222 Mich. 545, 193 NW 229. 650. 
8. See supra § 585. N. Y.—Millerd v. "Thorn, BiGn INE Ys 20. Jennings v. Citizens’ Nat. 
9. Smart v. Breckinridge Bank, 90 | 402, 15 AbbPrNS 371; Doda v. Drey- | Bank, 35 Ga. Ai-383, 133 Siny 272) 
SW 5, 28 KyL 646, 4 LRANS 800;|fus, 17 Hun 600, 57 HowPr 319; Mc- 21. Advance Rubber Co. vy. Ber- 
Smith, etce., Co. v. Schmidt, 142 Mich. | Laughlin v. Bieber, 56 NYS 490 [rev] shad, 125 Mise. 826, 211 NYS 574. 
f, .105. (NW. 39: on other grounds "41 App. Div. 5éi, 22. Barlow v. Stearns, 44 Tex. Civ. 
10. See cases infra notes 13-17. 58 NYS 790]. A. 321, 98 SW 455. 
11. Ala.—Brannum v. Wertheimers Or.—Lazelle v. Miller, 40 Or. 549, 23. Stanley v. Roberts, 31 Ga. A. 
Swartz Shoe Co., 117 Ala? 601, 23 S|)67 P 307 746, 121 SE 878; Palmer v. Purdy, 83 
639; Anniston First Nat. Bank v. Tex.—Reclamation Co. v. Simmons,|N. Y. 144; Drake v. Hodgson, 207 


Cheney, 114 Ala. 536, 21 S 1002; 
v. Jones, 56 Ala. 493. 
‘ee sega v. Robertson, 67 Mo. 
Bee 
N. D.—Bleeker v. Johnson, 49 N. D. 
156, 1909 NW 1010; Dean v. Collins, 
7 N. D. 535, 108 NW 242, 9 LRANS 


Hall 


URS By ROE 


v. Redman, 1 Q 


(Civ. A.) 293 SW 194. 
Eng.—Goldfarb v. Bartlett, 
Oakeley v. Pasheller, 10 
Bligh N. S. 548, 6 Reprint 202, 
& ¥F. 207, 7 Ppp 


that the creditor’s consent thereaft- 
er to hold the retiring partner 


App. Div. 783, 202 NYS 8138 [mod 118 
Misc. 503, 194 NYS 874]; James 
Thomson & Sons, Ltd. v. Denny, 22 B. 
C. 479, 34 WestLR 483. See John- 
son v. Emerick, 70 Mich. 215, 38 NW 
223 (whether plaintiff had notice that 
upon the dissolution of a firm the 
continuing partner assumed the firm 


[1920] 

4 Cl. 
But see Swire 
D. 536 (holding 


only 


Oh.—Rawson v. Taylor, 30 Oh. St. 
389, 27 AmR 464. 

Tenn.—Clinchfield Fuel Co. Vv. 
Lundy, 130 Tenn. 135, 169 SW 563, 
LRAI1915B 418. 

Tex.—Shapleigh Hardware Co. v. 
Wells, .90' Lex. 110, 37 SW 411, 59 
AmSR 1783. And see Barlow v. 
Stearns, 44 Tex. Civ. A. 321, 98 SW 
455 (where, on the assumption that 
an extension of time of payment 
would release the retiring partner, 
it was held that such extension had 
not been proved). Contra Gourley 
Vouyer, (Give A.) tow, Cede 

W. Va.—McCoy v. Jack, 47 W. Va. 
201, 34 SE 991; Barnes v. Boyers, 
34 W. Va. 303, 12 SE 708 flim John- 
son v. Young, 20 W. Va. 614]. 

Wis.—Field v. Fishkin, 180 Wis. 


149, 192 NW 468. 
12. See cases infra notes 13-17. 
13. Morss v. Gleason, 64 N. Y. 204 


fiafft 2 Hun 381, 4°Thomps. & C. 274]; 


Carroll v. Sharp, 67 Mise. 254, 122 
NYS 694 
14. Ga.—Preston v. Garrard, 120 


Ga. 689, 48 SE 118, 102 AmSR 124; 

Grigg v. Empire State Chemical Co., 

17 Ga. A. 385, 87 SE 149; MacIn- 

sae Vv. Massey, 11 Ga. A. 458, 75 SBE 
# 


secondarily liable is necessary, and 
explaining Oakeley v. Pacerter, 10 
Bligh N. S. 548, 6 Reprint 202, 4 Cl. 
(adhe PAU al Reprint 80 on the ground 
that such consent was given). 

Man.—Watson Mfg. Co. v. Bowser, 
16 WestLR 505. 

Ont.—Bailey v. Griffith, 40 U. C. Q. 
B. 418 (consent of creditor shown 
but decision on basis of knowledge 
merely). Contra Birkett v. McGuire, 
he Omar aco CLO, oleic. ©. 2. 430i 

15. Allison v. McDonald, 23 Can. 
S. C635 [aff 20 Ont, A. 695 (rev 23 
Ont. 288)]. See Anniston First Nat. 
Bank v. Cheney, 114 Ala. 536, 21 S 
1002 (holding that, if a firm creditor 
holds collaterals received from the 
firm and surrenders them to the as- 
suming partner, without the other 
partner’s knowledge, he thereby re- 
leases the latter, although the lia- 
bility of the out going partner has 
not become that of a surety). 


16. Colgrove v. Tallman, 67 N. Y. 
95, 23 AmR 90. 
17. Johnson v. Jones, 39 Okl. 323, 


135 P 12, 48 LRANS 547. 
18, Mearns v. Chatard, 47 App. (D. 


C.) 257; Campbell v. Floyd, L538: Pa. 
84, 25 A 1033. 


‘19. Rouse v. Bradford Banking 


debts was a question for the jury). 
24. Dodson v. Downey, [1901]. 2 


Cha 620: 
25. Lothrop v. Blake, 3 Pa. 483; 
21, JOnt. wAE 


Sutherland v. Webster, 
;. Gray v. McMillan, 22 U. C. Q. 
B. (Ont.) 456 [dist Mewburn v. Mack- 
elcan, vi one A. 729; Leith v. Free- 
land, COB: (Ont.) LSZiys 

26. ? tlosa v. Spencer, 12 F. Cas. No. 
6,665, 4 McLean 168; Ham v. Hill, 29 
Mo. O75: Wilson v. Stilwell, 9 ‘Oh. 
St. 467, 75 AmD 477; Smith v. Teer, 
il On xO) Q. B. (Ont.) 412. 

Assumption agreement construed 
as a contract to pay firm debts when 
they mature see infra § 597. 


Picts Taliaferro v. Brown, 11 Ala. 
28. Perry v. Spencer, 23 Mich. 89. 
29. Gage v. Lewis, 68 Ill. 604. 

30. Bunton vy. Dunn, 564 Me. 152; 
Jepson v. Hall, 24 Me. 422; Sizer v. 
Ray, 87 N. Y. 220; Lothrop v. Blake, 
ee 483; Hodges v. Strong, 10 Vt. 

[a] Promissory note.—A retiring 


partner who, as surety, has been 
obliged to pay part of a judgment on 
a note given in place of a claim in- 
cluded within the terms of the con- 
ditions of a bond given by the con- 


1034 [47 C.2.] 
debts owing to third persons outside the firm, they 
do not cover a debt owed by the firm to the retiring 
partner himself,*? especially where the debt alleged 
is merely an unfounded claim for reimbursement.®? 
Such contracts of indemnity do not relieve the retir- 
ing partner from liability to firm creditors.** But a 
firm creditor cannot bring an action on the indemnity 
bond in his own name,** although there is authority 
to the contrary.*® The retiring partner’s claim to 
indemnification under his bond is entitled to pref- 
erence over the claims of individual creditors of the 
continuing partner,?® but is itself subject to the firm 
ereditor’s right to be preferred in payment out of 
the firm’s assets.?7 Nor is the retiring partner, after 
paying the partnership debt, entitled to be subro- 
gated to the rights of thé firm ereditor.*® Nor can 
he maintain action on the bond against the continu- 
ing partner after the latter’s discharge in bank- 
ruptey, where he has failed to prove his claim against 
the bankrupt’s estate.°° 

{[§ 597] 10. Liability to Retiring Partner on 
Agreement To Assume Firm Debts. One who has 
assumed the payment of the debts of a partnership 
when one of the partners retires is liable under his 
agreement to the retiring partner for debts which 
the latter 1s compelled to pay,*® and for expenses 
properly incurred in connection therewith.*! If the 
assumption agreement is construed as an agreement 
to pay debts and not as an agreement to indemnify, 
the person assuming the debts is lable if he fails to 
pay when they mature whether the retiring partner 
has paid them or not.4? Where the agreement 
covers merely debts for which the retiring partner 
may become liable, the continuing partner is under 
no obligation thereunder to pay the retiring part- 
ner for debts which the latter paid after failure to 
set up a valid defense.*? Where the amount paid 
for the retiring partner’s interest is based on a state- 
ment ef existing debts which the continuing partner 
assumed to pay, the latter is not lable under the as- 
sumption agreement to the retiring partner on ac- 
count of his payment of his share of a debt not listed 
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§ 
in the statement.44 Under statutes so providing,*® 
where there are more than two parties having dis- 
tinct rights and interests to be adjusted in the suit 
on the assumption agreement, relief may be sought 
in equity.*® 

[§ 598] H. Interest of Retiring Partner in Assets 
ef New Firm. Upon an absolute and executed sale 
of the retiring partner’s interest in the firm, he ceases 
to have any property interest in its assets,*” and 
even where a limited interest is expressly reserved, 
the retiring partner retains.no interest in assets or 
profits not included in the reservation.*® But if the 
sale is condititoned upon the purchaser’s perform- 
ance of some act,#® or upon the happening of some 
contingency,®° the retiring partner; in the absence 
of performance or happening of the contingency, 
retains a lien on the assets,®! which is available in 
some jurisdictions to unpaid creditors of the old 
firm,®? entitling them to share pro rata with the un- 
preferred creditors of the new firm in the distribu- 
tion of the firm assets when assigned by the firm 
for the benefit of its creditors.°? Nor can the con- 
tinuing partner act with respect to the partnership 


[§§ 596-59 


“property in derogation of the retiring partner’s in- 


terest therein.®* But in jurisdictions holding to the 
rule that a tenant in common of personal property is 
not liable in an action of trover at the suit of his 
cotenant for selling the common property,®° it is 
held that a retiring partner who retains title to his 
share of the partnership assets until the purchase 
price therefor has been paid cannot maintain trover 
against the continuing partners for partnership prop- 
erty sold by them in furtherance of partnership pur- 
poses but later appropriated to their own use.°® 
There is no len retained by the retiring partner 
where the obligation and failure to perform, rests 
upon him and not upon the continuing partner or 
new firm,°* and in such ease firm creditors have no 
remedy against the latter.°® A claim of the retiring 
partner will not be enforced as against firm ered- 
itors where it is in fraud of their rights in the firm 
assets.°° 


tinuing partner to the retiring part- 
ner may recover thereon the amount 
of such payment. Jepson v. Hall, 24 
Me. 422. 

{[b] Debts of particular firm.—A 
bond given to indemnify a retiring 
partner against loss from debts owed 
by @ particular firm or modification 
thereof by change of parties cannot 
be made the basis of an action by 
the retiring partner to recover the 
amount of a judgment paid by him 
which had been recovered against a 
firm not in any way connected with 
‘the partnership named in the bond. 
Lothrop v. Blake, 3 Pa. 483. 

[c] Judgment in partition pro- 
ceedings.—On a petition for parti- 
tion by a person not a member of the 
firm, brought before the sale of plain- 
tiff's interest, judgment which was 
rendered after the sale is within the 
condition of the bond. Bunton vy. 


Dunn, 54 Me. 152. 

31. Lambert v. Griffith, 50 Mich. 
286, 15 NW 458; Beaumont v. Sharp- 
less, 45 Pa. Super. 575. 

32. Oldham v. Memphis Stone, etc., 
Compidse Miss; 8517 1140 3S) 357, 

83. Richards v. Fisher, 2 Allen 
(Mass.) 527; Reed v. Ashe, 18 App. 
Div. 501, 46 NYS 126; Wilmington 
Bank v. Almond, 1 Whart. (Pa.) 169. 


34. Campbell.v. Lacock, 40 Pa. 448. 

35. Kimball v. Noyes, 17 Wis. 695. 

36. Musson y. May, Ves. & B. 
194, 35 Reprint 452. 


Stump v. Wilson, 100 W. Va. 
227, 130 SE 4638; Ex p. Ogilby, 3 Ves. 


& B. 133, 35 Reprint 429. 


38. Griffin v. Orman, 9 Fla. 22. 
39. Wood y. Dodgson, 2 M. & S. 
195, 105 Reprint 355. 


40. I1l.—Robinson v. Roos, 138 Ill. 
550, 28 NE 821 [aff 37 Ill. A. 646]. 

Ind.—Warbritton v. Cameron, 10 
inde, 302: 


Iowa.—Kibby v. Kimball, 63 Iowa 
665, 18 NW 825. 
La.—Negroto v. Negroto, 6 La. A. 


(Orleans) 124. 

Mass.—Brewer v. Worthington, 10 
ene 329; Nichols v. Prince, 8 Allen 
404. 

Nebr.—Shamp v. Meyer, 20 Nebr. 
223, 29 NW 3:79. ; 

N. Y.—Thurber v. Corbin, 51 Barb. 


Wright v. Sewall, 9 Rob. (La.) 
128; Drake v. Porter, 13 Hun (N. Y.) 


42. Gillen v. Peters, 39 Kan. 489, 
P 613 


Bond of indemnity construed as a 
contract to pay firm debts when they 
mature see supra § 596. 

43. Thurber v. Corbin, 51 Barb. 
(N. Y.). 215, 36 HowPr 66. 

44, Bachran v. Dougherty, 8 Pa. 
Dist &&Cor 262. 

[a] An agreement with a transfer- 
ring partner to assume one half of 
the indebtedness of the firm will be 
construed to include only indebted- 
ness in which the transferring part- 
ner was individually liable. Hook v. 
Welch, 67 Pa. Super. 297. 

_45. See statutory provisions. 


46. Scovill v. Kinsley, 13 Gray 
(Mass.) 5. 

47. Gilmour y. Kerr, (Ky.) 36 SW 
554; Hyde v. Baster, 4 Md. Ch. 80; 
Mafflyn v. Hathaway, 106 Mass. 414; 
Ex p. Clarkson, 4. Deac. & CGC. 56; 
eraee v. Smith, W. Bl. 998, 96 Reprint 

48. Stagner v. Willis, .(Tex. Civ. 
252 SW 1115. 

Olson v. Morrison, 29 Mich. 
) Thayer v. Humphrey, 91 Wis. 
276, 64 NW ‘1007, 51 AmSR 887, 30 . 
LRA 549. 

50. Young v. Potter, 150-Mich. 875, 
114 NW 215. 

51. See cases supra notes 47-50. 

52. See supra § 592. 

Effect of retirement or remission of 
partners on rights of creditors gen- 
erally see supra § 456. 

53. Matter v. Dawson, 59 Hun 239, 
12 NYS 781. 

54 Fitzgerald v. Christl, 20 N. J. 
Eq. 90 (an act in derogation of the 
retiring partner’s interest constitut- 
ed contempt of court where in vio- 
lation of a court order protecting 
the retiring partner’s interest). 

55. See Trover and Conversion [38 
Cye 2028 note 48]. 

56. Kellogg v. Fox, 45 Vt. 348. 

Actions between partners generally 
see infra § 601. 

57. Reddington v. Franey, 124 Wis. 
590, 102 NW 1065. 

58. Reddington v. Franey, supra. 

59. Bulger v. Rosa, 119 N. Y. 459, 
24 NE 853; Matter of Dawson, 59 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 599] I. Liability of Retiring Partner for Acts , new firm, the court will apply payments by the con- 


and Obligations of Continuing Partner or New Firm 
—l. In General. 
to ereditors of the continuing partner or new firm 
with respect to indebtedness aceruing after his re- 
tirement where it resulted from contracts entered 
into before such retirement,®® even though as be- 
tween himself and the continuing partner or new 
firm the latter has undertaken to discharge it.°* 
This is not true with respect to indebtedness not the 
direct legal result of the contract.°? The retiring 
partner is also held liable with respect to indebted- 
ness incurred after his retirement and before notice 
thereof has been given.®? But for liabilities in- 
curred by the new firm after his retirement and after 
the creditor has had notice thereof,** even though 
ineurred for the purpose of paying debts of the old 
firm,®® he is not responsible.°® Nor will the fact that 
a long period of time elapsed between the giving of 
notice and the subsequent dealings enlarge the rights 
of the ereditor.°* Of course, if the partner has not 
in fact retired, his telling the creditor that he has 
will not relieve him of liability.*® 

A dormant partner, as soon as he retires, is re- 
lieved of liability irrespective of the fact of notice 
to, or knowledge of, the ereditor.®® 

Application of payments. Where there has been 
no assumption of debts by the continuing partner or 


Hun 239, 12 NYS 781; In re Kempt-, ard, 35 N. Yu, 5004 
ner, lL. R.-8 Ba. 286. NEY 283; 
60. Ark.—Voss'--v. Arthurs, -129 | App. Div. VS36 


Ark. 143, 195 SW 680. 
Ky.—Hatchell v. Chew, 58 SW 816, 


A retiring partner is held liable’ 


Clapp v. Rogers, 12 
Drake v. Hodgson, 207 
202 NYS 813 
118 Mise. 503, 194 NYS 874]; 
well v. Haight, 2 Barb. 549; 


tinuing partner or the new firm to debts incurred 
: subsequently to the dissolution of the old firm.’° 

Estoppel. Where a retiring partner authorizes 
the continued use of his name to obtain credit for 
the firm, he is estopped to deny his partnership ¢on- 
nection as against a ereditor who relied thereon.** 
And if the retiring partner leaves a part of his cap- 
ital with the new firm as a loan, it has been held 
that he is estopped to deny that he is a partner fo 
the extent at least of not being permitted as against 
another creditor to assume the position of a pre- 
ferred creditor.*? But the filing of the original part- 
nership certificate,’ or the failure to file a certificate 
on withdrawal as required by law,‘* will not estop a 
partner from showing his retirement where there is 
nothing to indicate that the ereditor ever heard of 
his partnership connection or relied on it in any 
way.’ 

[§ 600] 2. Notice of Retirement: Publication of 
notice of the retirement is sufficient to cut off the 
hability of the retiring partner to persons who had 
no dealings with the old firm,’® provided the pub- 
leation preceded the dealings by a sufficient length 
of time to give the creditor reasonable opportunity 
to learn of the change.’ As to such ereditors, a re- 
tiring partner is relieved of liability even in the 
absence of publication of notice, provided his re- 
Va.—Commercial Bank y. Miller, 

96 Va. 357, 31 SE 812. 
Wis.—Antigo First Nat. Bank v 


Larsen, 146 Wis. 653, 132 NW 610. 
Eng.—Hart v. Alexander, 7 C. & P. 


[mod 
Ward- 
Nation- 


DATEL ee al Bank v. Norton, 1 Hill 572;. Ver-| 746, 32 ECL 851, 173 ‘Reprint 325, 2 
La.—McDonald vy. Millaudon, 5 La.|non v. Manhattan Co., 22 Wend. 1838.|M. & W. 484, 150 Reprint 848; Me- 
403. N. C.—Alexander v. Harkins, 120] Iver v. Humble, 16 East 169, 104 Re- 


Md:—Bernard vy. Torrance, 5 Gill| N.C. 452, 27 SH 120. print 10538. 
kid. 88s. Oh.—Wilder v. Block, 10 Oh. Dee. 65. Askew v. Silman, 95 Ga. 673, 
Mich.—Sample v. Pickard, 74 Mich. | (Reprint) 162, 19 CincLBul 105. 22 SE 573. 
416, 42 NW 54; Goodspeed v. South Pa.—Shamburg v. Ruggles, 83 Pa. 66. See cases supra note 64. 
Bend Chilled Plow Co., 45 Mich. 237, | 148. 67. Cox v. Pearce, 112 N. Y. 637, 


7 NW 810. 

Mo.—Tutt v. Cloney, 62 Mo. 116. 

N. Y.—Briggs v. Briggs, 15 N. Y. 
471 faff 20 Barb. 477]; Merrill_v- 
Blanchard, 7 App. Div. 167, 40 NYS 
48 [motion to dism app den 151 N. 
Y. 645 mem, 45 NE 1133 mem, and 
aff 158 N. Y. 682 mem, 52 NE ‘1125 
mem]. 
Oh.—Middletown Lumber 
Martin, 10 Oh. A. 8. 

Eng.—Court v. Berlin, [1897] 2 2 
B. 396; Dobbin v. Foster, 1 C. & K 
323, 47 BCL 323; Oakford y. Euro- 
pean, etc., Steam Shipping Co., 1 Hem. 
& M. 182, ‘71 Reprint 80; Hoby v. 
Roebuck, 7 Taunt. 157, 2 ECL 305, 
129 Reprint 63. 

61. See cases supra note 60. 

62. James v. Pope, 19 N. Y. 324. 

fa] Holding over after termina- 
tion of lease.—A continued occupancy 
of leased premises by the new firm 
after termination of the lease is not, 
as claimed, an occupancy under the 
renewal clause therein contained, and 
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is not, therefore, an obligation re- 
sulting from the original contract 
within the meaning of the rule. 


James v. Pope, 19 N. Y. 324. 

63. U. S.—Easton v. Wostenholm, 
137 mea, 524,10) CCA. 108: sNeal ov: 
Smith, 116 Fed. 20, 54 CCA 226. 

Ark.—Rector v. Robins, 74 Ark. 
437, 86 SW 667. 

Ga.—Stanley v. Roberts, 31 Ga. A. 
746, 121 SE 878. 

Ill.—Young v. Clapp, 147 Ill. 176, 
382 NE 187, 35 NE 372; Ellis v. Bron- 
son, 40 Ill. 455; Sprague v. Keltie 
SitonerCor, 123. Th. AN 676; 

Md.—Rose v. Coffield, 53 Md. 18, 36 
AmR 3889. 

Mo.—Pomeroy v. Coons, 20 Mo. 598; 
Drake Hardware Co. v. Bragg, (A.) 
219) (SW tl. a 

Nebr.—Winters v. Means, 25 Nebr. 
241, 41 NW 157, 13 AmSR 489. 

N. Y.—Buftalo City Bank vy. How- 


Va.—Commercial Bank v. 
96 Va. 357, 31 SH 812. 

Eng.—Scarf v. Jardine, 7 App. Cas. 
3845, 19 ERC 738; Carter v. Whalley, 
t B. &, Ad.1t, 20 MCL /377,; 109 Re- 
print 691; Hart v. Alexander, (ORF 
P. 746, 32 ECL 851,173 Reprint 325, 2 
M. & W. 484, 150 Reprint 848; Park- 
ins v. Carruthers, 3 Esp. 248, 170 Re- 
print 604. 

Ont.—Reid v. Coleman, 19 Ont. 93. 

See Gibbs v. Humphrey, 91 Wis. 
111, 64 NW 750 (holding that one 
who has made himself liable as a 
partner by ‘holding out’ was es- 
topped from coming in as a general 
creditor of the real owner of the 
business). 

64. U. S.—Penn Nat. Bank v. Fur- 
Ness L145 cons Oy OeOct: JOO. 20 aia, 
ed. 168. 

Ark.—Dixie Cotton Oil Co. v. Mor- 
ris, 79 Ark. 13s; 94. SW.7933- 

Cal.—Smith v. Kansas St. Impr. 
Co.,5120) Calwoll, Sane oll, poe b, Olir 

Ga.—Askew vy. Silman, 95 Ga. 678, 
22 SE 573. 

Tll—Young v. Clapp, 147 Ill. 176, 
32 NE 187, 35 NE 372; Ellis v. Bron- 


Miller, 


son, 40 Ill. 455; McNeil, ete., Co. v. 
Hamlet, 213 Ill. A. 501. 

La.—Violett v. Fairchild, 6 La. 
Ann. 193 

Minn.—Porter v. Baxter, 71 Minn. 
195, 73 NW 844. 


Mo.—Grier vy. Strother, 153 Mo. A. 
292, 133 SW 404; Henry v. Mahone, 
23 Mo. A. 83. 

N. Y.—Pringle v. Leverick, 97 N. Y. 
181, 49 AmR 522; Ferrari v. Saitta, 


82 Hun 613 mem, 31 NYS 14; Bryant 
v. Settel, 118 NYS 947. 
Pa.—Hartley v. Kirlin, 45 Pa. 49; 


Cooley v. Farmers’ Co-op. Bank, 18 
Pa OO. o00" 

S. C.—Mathews v. Colburn, 32 S. 
Cra, 25S 

Tex.—Rodgers-Wade Furniture Co. 
v. Wynn, (Civ. A.) 156 SW 340. 


20 NE 566, 3 LRA 563. 


68. Rector v. Robins, 74 Ark. 437, 
86 SW 667. 

69. U. Si—In re Stoddard Bros. 
Lumber Co., 169 Fed. 190 [aff 177 


Fed. 611, 101 CCA 237]. 
Ill. Ellis v. Bronson, 40 Ill. 455. 
Ind.—Hornaday v. Cowgill, 54 Ind 
A. 631, 101 NE 1030. 
Ky. —-Kennedy v. Bohannon, 11 B 
Mon. 118. 
N.- Y.—Davis v. Allen, 3 N. Y. 168. 
Oh. > McFarland v. McHugh, 12 Oh 
Cir...Ct._ 485, 5 Oh.,.Cir. Dec: 546: 
he —Benton v. Chamberlain, 23 Vt 
Va.—Commercial Bank vy. Miller, 
96 Va. W850, SLeSE 81.22 
Eng.—Carter v. Whalley, 1 B. & 
Ad. 11, 20 ECL 3877, 109 Reprint 691. 
Notice of dissolution in case of 
dormant partner see infra § 811. 
70. N. H.—Burns vy. Pillsbury, 17 


N. H. oo 

N. Y.—Scott v. Kent, 54 N. Y¥2 
Super. 257. 

Pa.—Shenk’s App., 33 Pa. 371. 


Tenn.—St. Louis Type Fdy. Co. v. 
Wisdom, 4 Lea 695. 

Tex. —Rodgers- Wade Furniture Ce 
v. Wynn, (Ciy. A.) 156 SW 340. 

Vt.—EHaton v. Whitcomb, 17 Vt 


641 
71, Leidy v. Gould, 37 Ga. A. 410, 
140 SE 400; Farmers’ State Bank ¥, 
Forsgren, 150 Minn. 221, 184 NW 966. 
72. Adams v. Albert, LOO Nae we 


356, 49 NE 929, 63 AmSR 675. 


73. Henzes v. Flavio, 234 Mass 
320, 125, NEY 612. 
74. Stevens v. Lilley, (Tex. Civ 


A.) T SW (2a) 883. 

75. See cases supra notes 73, 74. 

76. Sprague v. Keltie Stone Co.,, 
IPE lblily ON alta 

Notice of dissolution see infra § 
810 et seq. 

77. Wardwell v. Haight, 2 Barb 
(N.Y) 549° ? 
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tirement was matter of common knowledge in the 
locality and there was no element of estoppel in the 
case.“ 
business dealings with the firm; even though such 
dealings have been limited in extent,’® actual no- 
tice to the creditor,®® or to his duly authorized 
agent,®! or the ecreditor’s knowledge of the retire- 
ment, must be shown.*? This is true, although the 
partner was inactive in the business,** and although 
the creditor did not know that he was connected with 
the business, provided, however, he is merely an in- 
active and not a dormant partner,** although there 
is contrary authority.*> Knowledge must be shown 
to have existed at the time the contract is made. 
The fact that the creditor, ignorant at the time the 
contract was made, learns of defendant’s retirement 
from the firm before making any expenditure under 
it will not avail defendant.*® Where the creditor’s 
knowledge of the retirement is in issue, the ques- 
tion is one of fact for the jury.** 

Mailing of notice. Where actual notice is re- 
quired, proof of the mailing of such notice is prima 
facie evidence of its receipt and, unless rebutted, is 
sufficient to charge the creditor with notice of th 
retirement.*® 

Change in firm name. When notice of change of 
firm name is relied upon to exonerate a retiring part- 
ner, such change must show that he has withdrawn 
from the business.°? 

Record notice. A registration of notice of disso- 
lution,®°® or that the continuing partner was carrying 
on the business alone,®? is not enough, except, it 
would seem, under the civil law where whatever re- 
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With respect to creditors who have had. 


-snership account.” 


§§ 600-601 


lations one has with the partnership are upon the 
basis of the registry.°? But even under statutes 
providing that the recording of instruments in writ- 
ing which by law are required to be recorded shall 
be constructive notice of their existence and contents 
to all persons,®* the recording of a writing connected 
with, and giving notice of, a retirement, but not re- 
quired by law to be recorded, is not constructive no- 
tice to ereditors.** 

Assumed name statutes. The provision of a stat- 
ute providing that one doing business under an as- 
sumed name shall be liable for the debts of a business 
after withdrawal unless he files a certificate in ac- 
cordance with the terms of the statute®® does not 
apply to a liability for a subsequent tort.°® 

Creditors of individual partner. ~The requirement 
of notice extends only to. creditors of the partner- 
ship and not to creditors of an individual partner.®? 

[§ 601] J. Actions after Change of Membership®® 
—1. Actions between Partners. In the absence of 
contract®® or settlement,t a retiring partner cannot 
bring an action of assumpsit against his former 
partners to recover a claim growing out of the part- 
His remedy in such ease is by a 
bill in equity for an accounting,*® or by suit for con- 
tribution of their shares of the firm indebtedness 
which he has been compelled to pay,* or for other 
relief justified by pleadings and evidence.® But if 
there has been a settlement of the partnership af- 
fairs and a balance struck, an action at law lies to 
recover the balance,® and in an action on a note for 
such balance, defendant cannot set up a counter- 


78 Raywinkle vy. Southern Coal 
Co., 117 Ark. 283, 174 SW 524. 

79. Wardwell v. Haight, 2 Barb. 
CN. Y.) 549. 

80. Ark.—Hinton v. Brown, 174 
Ark, 1025, 298 SW 198; Rector v. 
Robins, 74 Ark. 437, 86 Sw 667. 


Ga.—Bush v. McCarty Go 127 Ga. 

308, 56 SE 430, 9 AnnCas 240. 

Til. —Young v. Clapp, 147 Ill. 176, 
82 NE 187, 35 NE 372; Albrecht v. 
Massing, 199 Ill. A. 182; Philadel- 
phia, etc., Coal, etc., Co. v.. Kuecken, 
191 Ill. A. 161; Reinhart Grocer Co. 
v. Benld Mercantile Co., 176 Ill. A. 
507; Sprague v. Keltie Stone Co., 
123 Ill. A. 616. 

Iowa.—Stockhausen v. Johnson, 173 
Iowa 413, 155 NW 823. 

Ky.—Hammonds v. Russell Springs 
First Nat. Bank, 219 Ky. 298, 292 SW 
827; Reid-Murdock v. Model Meat, 
ete., Co., 204 Ky. 795, 265 SW 322. 

Md.—Rose v. Coffield, 538 Md. 18, 36 


AmR 389. 

Mass.—Vietor y. Spalding, 202 
Mass. 234, 88 NE 846. 

Mo.—McCue v. Schweer, (A.) 295 


SW 816; Simmons Hardware Co. v. 
Peck, 176 Mo. A. 86, 162 SW 1061; 
Keim, etc., Hardware Co. v. Wil- 
liams, T54 vo. AR 16; els 6le Ss Wile le; 
Dunham vy. France, 127 Mo. A. 708, 
106 SW 1077. 

N. Y.—Elmira Iron, ete., Rolling- 
Mill Co. v. Harris, 124 N. Y. 280, 2 
INDE 541, 3) Sly. AL sols PringleyWv. 
Leverich, ONT oa 1 Salis 49 AmR 522 
{rev 48 NE We Super. 5541]; Clapp v. 
Rogers, 12 N. Y. 283; Akin v. Van 
Wirt, 124 App. ‘Div. 83, 108 NYS 327; 
Bouker Contracting Co. v. Scribner, 
52) App. Div.,505, 65 NYS, 44455" Na- 
tional Bank v. Norton, 1 Hill 572. 

N. C.—Ring Furniture Co. v. Bus- 
sell, 171 N. C. 474, 88 SE 484; Drew- 
ry-Hughes Co. v. McDougall, 145 N. 
COE RN DOS SD) 118% 

Pa.—Hendley v. Bittinger, 249 Pa. 
193) 94 A S3i= PRAT ORY Tits Clark 
Vv. Fletcher, 96 Pa. 416. 

Philippine. —Cardell v. Maneru, 14 


Philippine 368. 

Tex.—Thompson v. Harmon, (Civ. 
A.) 152 SW 1161; Miller v. Laughlin, 
(Civ AS) 47, Sw 711. 

Va.—Wood v. Jefferies, TAT OV ads, 
83 SE 1074. 

Ont.—Dominion Sugar Co. v. War- 
rell, 60 Ont. L. 169, [1927] 2 DomLR 
198: McLean vy. Clark, 21) Ont. 6383; 
Reid v. Coleman, 19 Ont. 93; Castle 
v. Baird, 15 OntWR 273 [aff 1 OntWN 


527]. 
Sis Cox) va Peancem ize Nays soda. 
20 NE 566, 3 LRA 563; Ring Fur- 


niture Co. v. Bussell, 171 N. C. 474, 88 
82. Danforth v. Hertel, 19 Del. 57, 
A 168 


[a] Notice by change in printed 
checks may be sufficient to customers 
of a bank. Barfoot v. Goodall, 3 
Campb. 147, 170 Reprint 1336. 


83. Griggs v. Levy, 68 Misc. 348, 
TAN YS ual 16. 

84. Griggs v. Levy, supra. 

85. Schneider v. Stern, 24 Oh. Cir. 


(CLINE Was 
Anglin v. Marr Canning Co., 
152 Ark. 1, 237 SW 440. 


87. Philadelphia, etc., Coal, etc., 
Co. v. Kuecken, 191 Ill. A. 161; Cere- 
cedo vy. Calderon, 6 Porto Rico Fed. 
522. 

SB. YOUNS. Ven Clapp rma. Willen legos 


82 NE 187, 35 NE 372; Lehigh Valley 
Coal Sales Co. v. Kuecken, 194 Ill. A. 


ayills 

89. American Linen Thread Co. v. 
Wortendyke, 24 N. Y. 550. 

{a] Change held insufficient.—A 


change in the firm name from “Wort- 
endyke Bros.” to “Wortendyke Bros. 
& Co.,’ is insufficient to put deal- 
ers on inquiry as to the fact that one 
of the brothers who had been a mem- 
ber of the partnership has with- 
drawn. American Linen Thread Co, 
v. Wortendyke, 24 N. 50. 

$0. Dominion Sugar Co. v. War- 
rell, 60 Ont. L169) 1192712) Dominik: 


198. 
91. McLean v. Clark, 21.Ont. 683. 


claim growing out of the partnership business and 


92. Torres v. Rubert, 6 Porto Rico 
Fed. 551; Cerecedo v. Calderon, 6 
Porto Rico Fed. 522. 

93. See statutory provisions. 

94... Bluff (City Lumber ~ Co. Bye 
cee Bank, 95 Ark. 1, 128 SW 


95. See statutory provisions. 

96. Mytinger v. Waldrip, (Tex. 
CivecA) 290SIW 7.77. 

S75 Bey First Nat. Bank v. 
Wade, 25 Ga. A. 132, 102 SE 836. 

98. Cross references: 

Actions between partners generally 
see supra §§ 250-287. 

Proof of assumption agreement see 
supra § 588. 

Trover by retirimg partner against 
roe ee partners see supra § 
99. See infra text and note 8. 

1. See infra text and note 6. 

2. Beaumont vy. Sharpless, 45 Pa. 
Super. 575. 

3. Donleavey v. Johnston, 24 Cal 
AL 319) 2219: 

4 Hobbs v. Wilson, 1 W. Va. 50. 

5. Houghtailing v. ‘Brinkle, eae 
Dist. 518; Allen v. Cooley, 53 S. @ 
414, 31 SE 634. 

[a] Injunction.—The rights of the 
retiring partner to reimbursement 
under a partnership agreement will 
be protected by enjoining the dissipa- 
tion of resources available for ‘Rat 
purpose. Houghtailing v. Brinckle, 7 
Pa. Dist. 518. 

[b] Receivership proceedings.—A 
retiring partner may bring receiver- 
ship proceedings against the contin- 
uing partners to prevent them from 
wasting the partnership assets. Al- 
len) v. Cooley, 53.('S.\C) 414) 31 SmyGe4. 

6 Duggan v. Tarbutton, 30 Gai A. 
424, 140 SE 429. 

“The theory of this rule is that 
such a liquidation of the claims 
against and liabilities to the part- 
nership renders the balance struck in 
favor of one of the partners a: per- 
sonal, rather than a _ partnership, 
claim.” Duggan vy. Tarbutton, su- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 601] 
demand an accounting.” If the rights of the parties 
are fixed by contract, the retiring partner may bring 
an action on the contract to enforce his rights against 
those who have obligated themselves thereby;* or 
he may sue to have the contract canceled on grounds 
of duress and fraud;? or he may reseind or main- 
tain an action of deceit against the parties guilty of 
the fraud.'® Also, the other party or parties to the 
assignment contract may sue him for his breach of 
the contract,!! or for an adjustment of the accounts 
between them.'? The retiring partner is not entitled 
to an accounting upon an alleged breach by a con- 
tinuing partner of a personal contract with him in- 
dividually.t® If, without right to do so, the retiring 
partner starts up a new business which interferes 
with the old,t* or if he makes a list of the customers 
of the old firm in anticipation of canvassing them 
privately,'® the continuing partners in the old firm 
are entitled to injunctive relief. 

Defenses. Delay in bringing suit'® and in prose- 
cuting the suit after it has been brought, not consti- 
tuting laches,1* is not a defense in an action be- 
tween partners after dissolution to adjust the ac- 
counts between them. In an action by a retiring 
partner against the new firm on its agreement to 
assume payment of the partnership debts, his failure 
to account to the old firm for moneys collected by 
him cannot be set up by the new firm in defense. 

Parties. In an action to recover collections wrong- 
fully made by the retiring partner on account of 
partnership claims in which he had sold his interest 
to the new firm, the proper party plaintiff is the new 
firm and not a single member thereof.1® In an ae- 
tion against a retiring partner for breach of a con- 
tract not to compete, an incoming partner 1s prop- 
erly joined with the continuing partner as party 


pra. 308, 218 NW 770. 
7. Lunn v. Hellgren, 97 Wash. 458, 14. 

Doo Aka. 
8. Ala.—Burney v. Boone, 32 Ala.| AmSR 532. 

486. 15. 


Cal.—Gravem y. Gravem, 266 P 288;| 20, 12 ERC 442. 


PARTNERSHIP 


Old Corner Book Store v. Up- 
ham, 194 Mass. 101,°80 NE 228, 120 


Trego ve Liunt, [Lseé6d Ante. 7, 


[47 Crsq LOST 
plaintiff.2° In an action by an incoming partner to 
recover the amount advanced by him to pay the old 
firm deeds, the retiring and continuing partners are 
proper parties defendant.*+ 

Pleading.22 In an action against the retiring 
partner for breach of his contract not to engage in a 
similar business in the city, a declaration alleging 
that defendant engaged in business within the county 
is not sufficient.22 In an action by a partner who 
has retired from and sold his interest in the firm to 
the remaining partners against such partners, 
charging fraud by them in settling with him, and 
asking only a joint judgment against them, an alle- 
gation in the complaint that one of the defendants 
received and retained money of the firm is immate- 
rial, and may be struck out.** 

Presumptions and burden of proof.?° In an ac- 
counting between the retiring partner and the con- 
tinuing partners in a new firm the presumption is 
that a note signed in the name of the new-firm is 
for a new, and not an old, firm debt.?® In a suit by 
a retiring partner to recover from an incoming part- 
ner the amount of a partnership debt which the 
latter agreed to pay, the burden is on plaintiff to 
prove that he himself has paid the debt.27 In an 
action by a retiring partner to recover from con- 
tinuing partners on their assumption agreement, the 
burden is upon plaintiff to show that the debt is one 
that defendants agreed to pay.** The burden of 
proving material misrepresentations as to the in- 
debtedness of a partnership in making a sale of an 
interest in the business is upon the party charging 
the misrepresentations.*° In action for an account- 
ing, the burden is on defendant to prove payments 
which, he alleges, in his counterclaim, he made.*° 


tomers of the firm to which he be- 
longed may of their own accord 
transfer their custom to him; but 
this incidental advantage is unavoid- 
able, and does not result from any 
act of his. He only conducts his 


‘It is admitted | business in precisely the same way 


oie v. Parsons, 129 Cal. 653, 62 P “Cotton, Led. .Say se 
Ga.—Dickenson vy. Moore, 117 Ga. 

887, 45 SE 240; Tucker v. Murphey, 

114 Ga. 662, 40 SE 836. 
Ill.—Teed v. Parsons, 100 Ill. A.| the old business. 


342 [rev on other grounds 202 Ill. 
455, 66 NE 1044]. 
Ind.—Jackson v. Hart, 12 Ind. 605. 
Mass.—WNichols v. Prince, 8 Allen 
404; Scovill v. Kinsley, 13 Gray 5. 
Mich.—Berridge v. Slawson, 94 
Mich. 484, 54 NW 278; Gardiner v. 
Fargo, 58 Mich. 72, 24 NW 655; Os- 
born v. Osborn, 36 Mich. 48. 
Minn.—MecCarthy v. Donnelly, 90 
Minn. 104, 95 NW 760. 


Nebr.—Meyer v. Shamp, 26 Nebr. 
729, 42 NW 757. 
Pa.—Moses v. Powers, 19 Pa. 


Super. 393. 
S. C.—Huffman v. Huffman, 63 S. 
Cc. 1, 40 SE 963; Allen v. Cooley, 53 


S. C. 414, 31 SE 634. 
Tex.—Brazee v. Woods, 35 Tex. 
302. 


9. White v. Reed, 124 N. Y. 468, 
26 NE 1037; Hausling v. Rheinfrank, 
LO SPA. WivaNolimoon Nos. Lal. 


10. Merchants Bank y. Thompson, 
3 Ont. 541. 
11. U. S.—Kelsey v. Hobby, 16 


Pet. 269). 10 Ls ed, 961. 

Ind.—Lee v. Davis, 70 Ind. 464. 

Ky.—Downs v. Woodson, 76 SW 152, 
25 KyL 566. 

N. Y.—Bank of British North 
America v. Delafield, 126 N. Y. 410, 
2 INEY TON 

Wis.—Reddington v. Franey, “SE 
Waist brs, 111 IN W 9725. : 
pe ont Stitzel ‘v. Bhrman, (Ky.) 114 
13. Bobson v. Whitker, 242 Mich. 


that a person who has sold the good- 
will of his business may set up a 
similar business next door and say 
that he is the person who carried on 
Yet such proceed- 
ings manifestly tend to prevent the 
old customers from going to the old 
place. I cannot see where to draw 
the line. If he may, by his acts, in- 
vite the old customers to deal with 
him and not with the purchaser, why 
may he not apply to them and ask 
them to do so?’ I quite feel the force 
of this argument, but it does not 
strike me as conclusive. It is often 
impossible to draw the line and yet 
possible to be perfectly certain that 
particular acts are on one side of 
it or the other. It does not seem to 
me to follow that because a man 
may, by his acts, invite all men to 
deal with him, and so, amongst the 
rest of mankind, invite the former 
customers of the firm, he may use 
the knowledge which he has acquired 
of what persons were customers of 
the old firm in order, by an appeal 
to them, to seek to weaken their 
habit of dealing where they have 
dealt before, or whatever else binds 
them to the old business, and so to se- 
cure their custom for himself. This 
seems to me to be a direct and in- 
tentional dealing with the goodwill 
and an endeavor to destroy it. If a 
person who has previously been a 
partner in a firm,sets up in business 
on his own account and appeals gen- 
erally for custom, he only does that 
which any member of the public may 
do, and which those carrying on the 
same trade are already doing. It is 
true that those who were former cus- 


as he would if he had never been a 
member of the firm to which he pre- 
viously belonged. But when he spe- 
cificaily and directly appeals to those 
who were customers of the previous 
firm he seeks to take advantage of 
the connection previously formed by 
his old firm, and of the knowledge of 
that connection which he has previ- 
ously acquired, to take that which 
constitutes the goodwill away from 
the persons to whom it has been sold 
and to restore it to himself.” Trego 
v. Hunt, supra. 

Use of list by continuing partner 
or new firm see supra § 579. 


16. Stitzel vy. Ehrman, (Ky.) 114 
Sw 280. 

17. Stitzel v. Ehrman, supra. 

18. Burney v. Boone, 32 Ala. 486. 

19. Callaway v. Pearson, 139 -Ga. 


540, 77 SH 816. 
20. Du Bois v. Padgham, 18 Cal. 
A. 298, TWAS Ve PANT 
21. Reddington v. Franey, 131 Wis. 
18, LIULN We 25. 


22. Pleading generally see Plead- 
ines lee yvics lis 

237) Duy Bois" vy. Padghamy, ol8y Cail: 
Awt2 93, 23 eZ Ore 

24. Berkey v. Judd, 12 Minn. 52. 

25. Presumptions and burden of 


prot generally see Evidence §§ 13- 


26. Chaffin v. Chaffin, 22 N. C. 255. 
27. Langley v. Godwin, (Tex. Civ. 
A.) 264 SW 323 [rev on other grounds 


(Commn. A.) 276 SW 659]. 

28. Chaltas v. Chronis, 261 Mass. 
221, 158 NE to 7. 

29. Seal v. Holcomb, 48 Tex. Ciy. 
Am 33.050) 2S VW. OG. 

30. Iles v. Jordan, (Ind. A.) 159 


1088 [47 C. J.] 

Admissibility and sufficiency of evidence.*+ In an 
action by the retiring partner on a note given to him 
in payment of his interest evidence that loss has 
been sustained in the business of the partnership 
is immaterial and inadmissible.*? In such an action 
evidence offered by defendant as to plaintiff’s inter- 
est in the partnership and the amount of money he 
had invested therein is properly rejected.3* The 
legal requirements as to sufficiency of evidence to 
support a verdict or finding®* are applicable in ac- 
tions between partners growing out of the cireum- 
stances attending the retirement of an old or ad- 
mission of a new partner.*> 

Questions of fact.°° Where the evidence is in 
conflict as to whether an incoming partner knew of, 
or assented to, the crediting of the continuing part- 
ner’s individual account with the amount of sales 
of the partnership property to the retiring partner 
is a question of fact for the jury.*% Whether the 
owner of a business, upon taking in a partner, turned 
over certain property used in the business to the 
partnership is a question of fact for the jury.*® 

Judgment. In an action on a bond for the pay- 


ment of firm debts given to a retiring partner, it was - 


held that the court should provide in its judgment 
for the satisfaction of the firm’s creditors out of the 
money received.?® 

Damages. Where a contract between an incoming 
and continuing partner for the continuance of the 
business is breached by the continuing partner, the 
incoming partner, if he fails to rescind the contract 
or to offer to return the consideration therefor, is 
limited in his damages to compensation for the ac- 
tual injuries suffered by him and resulting from the 
breach.*° A retiring partner can recover from the 
continuing partners only to the extent that his in- 


NE 28. buyer’s opportunity to 
31. Admissibility of evidence gen- 

erally see Evidence §§ 89-1729. 
32. Franceschi v. Nardi, 77 Cal. terest. 

A. 78, 246 P 130. 1187, 287, SW 385. 
33. Boozer v. Boozer, 139 Wash. 


34, 245 P 403. 


34. See Evidence § 1795. debt existed, 
35. See cases infra this note. 
[a] Evidence held sufficient.—(1) | ment. Berry 


Accounts not appearing in the inven- | 88, 214 SW 876. 
tory and errors in other accounts 
stated, in support of verdict for 
a continuing partner in an action 
by him against the retiring partner 
to surcharge the settlement with 
amounts involved in error in the in- 
ventory upon which the settlement 
was based. Stitzel v. Ehrman, (Ky.) 
114 SW 280. (2) Evidence in an ac- 


linguish it, 


PARTNERSHIP : 


in support of .judgment rescinding 
contract of purchase of partner’s in- 
Dreisbach vy. Crews, 171 Ark. 


part of purchaser of a partnership 
interest that a particular partnership 
to support a finding 
that he had never assumed its pay- [a] 
vy. Harrison, 183 Ky. 

(6) Incoming partner 
remaining in possession of partner- 
ship property and not offering to re- 
in support of verdict 
against the existence of fraud in the 
sale of a partner’s 
incoming partner. 
Or. 114,°222 P 322) 223 P 235. 
Payment of firm debt by one partner 
and shis taking a check and note from 


[§§ 601-603 


terest in the partnership fund is affected by errors 
or omissions in the inventory on which the settle- 
ment between them is based.*? 

[§ 602] 2. Actions. between Partners and Third 
Personst?—a. To Enforce Claims of Old Firm or Re- 
tiring Partner. At common law, actions to enforce 
claims of the old firm must be brought in the names 
of the partners in the old firm;** and the retiring 
partner is a proper party plaintiff in such an ac- 
tion.4* And it is not error to add as parties plaintiff 
the names of others who have joined the firm after 
the transaction in suit.4° But where the statute so 
provides,*® they may be brought in the name of the 
assignee, whether he be the continuing partner, or 
a new firm,**™ and it is not necessary that the re- 
tiring partner should be joined as party plaintiff.*® 
Where the assignee of a partner’s-interest has per- 
formed an executory contract of the old firm, with 
the consent of the other contracting party, such as- 
signee is entitled to sue upon the contract.*® 

[§ 603] b. To Enforce Claims of New Firm or 
Continuing Partner. Action’may be brought by the 
new firm on a judgment recovered by the old firm, 


.ewhere the retiring partner assigned all his interest in 


the partnership assets to the continuing members of 
the firm.®° An inaccurate description of plaintiff in 
the title of the suit as surviving member of a part- 
nership will not adversely affect his right to re- 
cover in his individual capacity. <A verdict against 
the new firm which brought action to recover a bal- 
ance claimed to be due from its factor on the basis 
of nonassumption of old firm debts is sufficiently 
supported by evidence that the new firm was merely 
a continuation of the old, taking over the assets of 
the old firm and continuing its dealings with defend- 
ant, and that, the continuing partner had authority 


investigate, {became the state of Oklahoma, the 
Oklahoma constitution providing that 
no existing rights or claims shall be 
affected by the change of form of 
government); Brown v. Haven, 37 Vt. 
439; Wood vy. Rutland, ete., Mut. F. 
Ins. Co., 31 Vt. 552; Brougham v. 
Balfour. sUC. CP (Ont) 72 
: Action by partner.—Hvidence 
is held insufficient to support an ac- 
tion brought by a partner in his own 
name to recover for an old firm debt 
where it fails to show any assign- 
ment of such claim by the firm to the 
individual partner. McKnight v. Lo- 
witz, 176 Mich. 452, 142 NW 769. 

{b] Note for goods delivered after 
change, although dated before, may 
be sued on by the continuing members 


(5) Ignorance on 


interest to the 
Bell v. Spain, @ 
7 


_tion by a member of an old firm who 
had paid a judgment on account of 
an old firm debt to recover from an 
incoming partner on his agreement 
to assume the old firm debts, that 
plaintiff alone knew of the debt and 
failed to disclose it to defendant 
when he made his assumption agree- 
ment, in support of finding that plain- 
tiff was guilty of fraud barring his 
recovery on the assumption agree- 
ment. McGilvery v. McGilvery, 23 
Ida, 116, 128 P 978. (3). Evidence in- 
dicating that the sum fixed upon as 
the value of firm assets upon the 
purchase of an interest in the part- 
nership was the result of opinion 
rather than exact calculation and 
that there was no element of fraud 
or inequitable conduct in the case, 
in support of verdict against the ex- 
istence of mutual mistake claimed as 
ground for rescission of the contract 
of purchase. Foreman v. Clement, 
139 Va: 70,123 SE 336. (4) False rep- 
resentation by partner as to value of 
partnership accounts and lack of 


his copartner for one half the debt, 
in support of verdict in his favor 
against the purchaser of his inter- 
est on the latter’s agreement to pay 
his vendor’s share of the debt. Lang- 
ley v. Godwin, (Tex. Commn. A.) 276 
SW 659 [rev (Civ. A.) 264 SW 323]. 

36. Questions of fact generally see 
Trial [38 Cye 1511 et seq]. 

87. Miller v. Yates, 171 Ark. 958, 
287 SW 179. 


38. Lundberg We Switzer, 146 
Wash. 416, 263 P 178. 

89. Wilson v. Stilwell, 9 Oh. St. 
467, 75 AmD 477. 

40. Lapidus v. Canno, 180 App. 
Div. 18, 167 NYS 420 [aff 230 N. Y. 


531 mem, 130 NE 881 mem]. 

41. Seal v. Holcomb, 48 Tex. Civ. 
A. 330, 107 SW 916. 

42. Enforcing mechanics’ liens in 
name of partnership after change see 
Mechanics’ Liens § 544 note 56. 

43. Crews v. Yowell, 76 SW 127, 
25 KyL 598; Arnold v. Moss, 27 Okl. 
524, 112 P 995 (under the law in 
force in Indian Territory before it 


of the firm. Trop v. Gramercy Choco- 
ae Co., 187 App. Div. 523, 175 NYS 


44. Voss v. Arthurs, 129 Ark. 143, 
195 SW 680. 

45. Mangan vy. Schuylkill County, 
273 Pa, 310, 116 A’ 920. 

46. See statutory provisions. 

47. Walker v. Steel, 9 Colo. 388, 12 
P 423; Wright v. Scotton, 13 Del. Ch. 
402, 121 A. 69,. 31° ALR 1162)" fafté® 13 
Del. Ch. 214, 117 A 131]; West v. Citi- 
zens Ins.Co:, 27 Oh. St. 1)22 Amer 
294; Tolhurst v. Associated Portland 
ett: Manufacturers, [L903 )ecAe re 

48. Agate Irr., etc., Co. v. Sigman, 
83 Colo. 464, 266 P 209. 

49. Milne v. Douglass, 17 Fed. 482, 
5 McCrary 401; Degnan v. Nowlin, 5 
Ind. T. 312, 82 SW %58; Dyas v. 
Dinkgrave, 15 La. Ann. 502. 77 AmD 
196; Allstan v. Contee, 4 Harr. & J. 
(Md.) 351. 

50. Baumert v. Daeschler, 65 Misc. 
526, 120: NYS - 957. 

51. Murphy v. Cochran, 146 Iowa 
443, 123 NW 349. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to bind the incoming partners by an agreement in 
behalf of the new firm to make the assumption 


agreement.°? 


[§ 604] c. To Enforce Claims against Old Firm 
Actions to enforee claims 
against the old firm ean be brought against all the 
members of the old firm, although the old firm debts 
have been assumed by one or more of them, or by a 
new firm.°+ The presumption is that those who were 
members of a firm when it incurred an obligation are 
the proper parties defendant in an action to enforce 
Actions of this character are gov- 
erned by the usual rules as to pleading,®® burden of 
proof and presumptions,°? and admissibility®* and 
sufficieney®® of evidence, and as to questions of law 
Where the evidence is in conflict, it is 
for the jury, under instructions, to decide whether 
there has been a novation resulting in the release 
of the retiring partner from lability for the old 
firm debts;°t whether a retiring partner gave no- 
tice of his retirement to creditors of the old firm;*? 


or Retiring Partner.®* 


the obligation.®° 


and fact.®° 


52. Montgomery-Ferguson Co. v. 
Hardie, 139 La. 644, 71 S 931. 
53. Notice of retirement and es- 


toppel as defense see supra § 600. 


54. Ala.—Shorter v. Hightower, 48 
ble. "526; 

Iowa.—Cohen v. Mizz, 197 Iowa 450, 
195 NW. 735. 


Mo.—Dean v. McFaul, 23 Mo. 76. 

N. J.—People’s Brewing Co. v. 
Levin, 78 N. J. Eq. 583 mem, 81 A 
1114. 

Tex.—Gill v. Bickel, 
eGie SOE Oo. 
Eng.—Ex p. Gould, 4 Deac. & C. 
547. 


LOey Tex: (Ciws 


Ind.—Uhl yv. Bingaman, 78 Ind. 
365. 

Me.—Nevens v. Buiger, 93 Me. 502, 
45 A 503. 

Mass.—Washburn v. Walworth, 133 


Mass. 499; Shaw v. McGregor, 105 
Mass. 96. 

Oh.—vVance v. Blair, 18 Oh. 532, 51 
AmD 467. 


Va.—Adams v. Powers, 82 Va. 612. 

Eng.—Cox v, Hubbard, 4 C. B. 317, 
56 ECL 317, 186 Reprint 529. 

56. See Pleading [31 Cyc 1]. 

[a] General denial,—In an action 
against the old firm for merchandise 
sold on conditional sale, defendants 
could show under general denial a 
resale of the merchandise to the new 
firm. St. Louis Perfection Tire Co. 
v. McKinney, 212 Mo. A. 355, 245 SW 


1100. 

{[b] Alternative pleading.—In an 
action on a note covering indebted- 
ness on transactions both before and 
after plaintiff received notice.of the 
retirement, plaintiff cannot recover 
with respect to transactions before 
receiving notice in the absence of an 
alternative pleading on the account 
covering that time. Rodgers-Wade 
Furniture Co. v. Wynn, (Tex. Civ. 
A.) 156 SW 340. 

[ec] Motice of retirement.—(1) 
Where the retiring partner relies 
upon actual notice to the creditor of 
his retirement, an affidavit which al- 
leges merely the publication of notice 
in a newspaper and defendant’s be- 
lief that such notice had been read 
by, plaintiff is insufficient. Mearns 
v. Harris,. 45 App. (D..C.) 536. (2) 
In an action by a creditor against the 
retiring partner, an allegation in the 
complaint that defendant had retired 
from the firm does not import notice 
thereof to plaintiff, and a demurrer 
to the complaint on that ground is 
properly overruled. Drake v. Hodg- 
son, 207 App. Div. 783, 202 NYS 813 
{mod 118 Misc. 503, 194 NYS 874]. 

{[d] Release.—If an outgoing part- 
ner defends on the ground of his 
retirement, he’ must plead and prove 
his release by the creditor from the 


obligations of the old firm, Hall v. 


Ship 
Instructions. 


Judgment. 


Where a 


due.®® 


wrongful act.7° 


[§ 605] ‘d. To 


Jones, 56 Ala. 493; Osborn v. Evans, 
91 Iowa 18, 58 NW 920. 


57. See Evidence §§ 13-88. 
58. See Evidence § 89 et seq. 
[a] Evidence held admissible. 


(1) Dealings of creditor with new 
firm as tending to show the creditor’s 


release of the retiring partner for 
the old firm debts. Holbert v. Kel- 
ler, 161 Iowa 723, 142 NW 962. (2) 


General repute that a partner was 
still a member of the firm as show- 
ing that notwithstanding his retire- 
ment he permitted himself to be held 
out as one of the firm where it ap- 
pears by other evidence that the 
retired partner knew of the rumor. 
Guin v. Grasselli Chemical Co., 197 
Mia alge ees 403ut C3) ) Givine or 
notice of retirement to a mercantile 
agency before the transaction in is- 
sue, when there is'already other evi- 
dence to the effect that an earlier no- 
tice of the partner’s connection with 
the firm had been given to the agency 
and by it communicated to plaintiff. 
Drewery-Hughes Co. v. McDougall, 
145 N.C. 285, 59° SH 73: 

59. See Evidence § 1795. 

[a] Evidence held sufiicient.—(1) 
Absence of release of retiring part- 
ner, followed by his failure to call 
continuing partner as a witness, to 
support judgment for creditor against 
retiring partner as against latter’s 
claim of novation. Albrecht v. Mass- 
res O98 DM Aria S230 C2), "Creditors 
ignorance of change in firm, to show 
absence of novation. Cameron vy. 
La Porte, 216 App. Div. 579, 215 NYS 
548. (3) Dissolution of a partner- 
ship before the securing of judgment 
against one of its members, to show 
in an action against the firm on such 
judgment that it was not a firm liabil- 
ity. Yangas v. Weinschenk, 204 Ill. 
A, 424. (4) Knowledge of a retiring 
partner that tHe continuing partner 
was still holding him out as a part- 
ner-and failure on his part to pro- 
test, as supporting verdict that no 
notice of the retirement had been 
given a creditor of the old firm. 
Thompson v. Harmon, (Tex. Civ. A.) 
152 SW 1161. (5) Mailing notice as 
proof of its receipt. Lehigh Valley 
Coal Sales Co. v. Kuecken, 194 Ill. 
A. 511. (6) Participation of defend- 
ant in partnership affairs to an equal 
extent, as that proved to exist at a 
time when admittedly he was a part- 
ner, to establish the continuance of 
his partnership connections at a later 
time when the note in suit was ex- 
ecuted. Alaska Banking, ete., Co. v. 
Simmons, 67 Wash, 673, 122 P 319: 

{b] Bvidence held not sufficient.— 
(1) Absence of evidence to show 
that creditor had any notice of stip- 
ulation limiting the liability of a 
member of the old firm who contin- 
ued his connection on that basis 


whether a single prior sale by plaintiff to the firm 
was a sale on credit entitling him later to notice of 
defendant’s retirement ;°* whether or not the retir- 
ing partner ratified a new firm debt®* or an act 
plainly outside the scope of the original partner- 


The instructions must be based on 
the issues,°® and must not be misleading®? or upon 
the weight of the evidence.®® 

Failure to enter judgment against the 
old firm or a member thereof, party to the suit, is 
error where the jury found an existing indebtedness 
from the old firm to plaintiff on which payment was 


tort has been committed by a part- 


ner in the course of the partnership business and 
before the retirement of his copartner, judgment in 
an action to recover damages therefor brought after 
the retirement can be rendered against the retiring 
partner, even though he had no knowledge of the 


Enforce Claims against New Firm 


with the new firm. Winfield First 
Nat. Bank v. Perfected Curing, etc., 
Co., (Tex. Commn. A.) 280 SW 737 
[rev (Civ. A.) 266 SW 864]. (2) 
That. plaintiff was closely related to 
retiring partner, that she knew there 
had been a change in the firm, and 
that she had not sued the estate of 
the retiring partner for some years 
after his death, to establish ignor- 
ance of. retirement -which plaintiff 
must prove to recover. Akin v. Van 
et 124 App. Div. 83, 108 NYS 


60. Questions of fact generally 
see Trial [38 Cyc 1511 et seq]. 

61. Commercial Nat. Bank v. Pou- 
los, (Tex. Giv. (A) 8 Sw (2a) 222) 

62. Philadelphia, etc., Coal, ete., 
Co. v. Kuecken, 191 Tll. A. 161; Ham- 
monds v. Russell Svrines First Nat: 
Bank, 219 Ky. 298, 292 SW 827; 
Rodgers-Wade Furniture Co. v. Wynn, 
(Tex. Civ. A.) 156 SW 340. 


63. Ach Co. v. Thorpe, 115 Kan. 
812, 224 P 917. 

64. May v. Ewan, 169 Ark. 512, 
275 SW 754, 

65. May v. Ewan, supra. 

66. Hamilton v. Smith, 120 Iowa 


93, 94 NW 268. 

_ [a] Novation.—Where the plead- 
ings and evidence tended to show 
that either at the time of the dis- 
solution or during the negotiations 
thereafter the creditor agreed to re- 
lease the retiring partner from lia- 
bility for his claim, an instruction 
that in order to.relieve the retiring 
partner from liability the novation 
agreement must be shown to have 
been executed “at or before” the dis- 
solution is erroneous. Hamilton v. 
Smith, 120 Iowa 93, 94 NW 268. 

67. See case infra this note. 

[a]. Default as admission.—Where 
novation is set up by the retiring 
partner as a defense, a request for 
an instruction that the retiring part- 
ner had defaulted and had thereby 
admitted that he was liable for the 
debt is properly refused as mislead- 
me Albrecht v. Massing, 199 Ill. A. 

68. See case infra this note. 

[a] Knowledge as_ ratification.— 
An instruction that if the retiring 
partner knew of the incurring of an 
obligation by the new firm at the 
time it was done he would be liable 
therefor is erroneous as being an in- 
struction on the weight of the evi- 
dence, being tantamount to an in- 
struction as matter of law that 
knowledge of the act was a ratifica- 
tion of it. May v. Ewan, 169 Ark. 
512, 27> SW. 754. 

69. Cuttill v. Harrington, 185 Iowa 
537, 170 NW 788. 

70. Voss y. Arthurs, 129 Ark. 1438, 
195 SW 680. : 


1040 [47 C.é.] 
or Continuing or Incoming Partners.71_ In some ju- 
risdictions a creditor may bring action himself upon 
the assumption agreement of the new firm or con- 
tinuing partner,’? the bringing of the action being a 
sufficient acceptance under the agreement.** Where 
the creditor sues on the assumption agreement, he 
must make the retiring partner a party.** Where 
suit is brought by the creditor against a partner up- 
on his assumption agreement, the latter may show 
in defense the fraudulent character of the agree- 
ment and plaintiff’s participation. in the fraud.’® 
Delay in bringing the action isinot a defense pro- 
vided the action is brought within the period fixed 
by the statute of limitations.7® 

Burden of proof. Where a creditor brings action 
on a note given by the new firm or continuing part- 
ner and it appears that it was given in payment or 
renewal of an old firm debt, the burden is on the 
creditor to prove the existence of the assumption 
agreement,‘? and the consideration upon which it 
is based.** Where defendant in such ease alleges 
fraud in defense, the burden is on him to establish 
risAGe 

Admissibility of evidence. 
to show that the business was managed and con- 
ducted by the same persons before and after the 


VIII. DEATH OF PARTNER; 


[§ 606] A. Effect of Death of Partner in General 
—1l. Dissolution of Firm. The death of a partner 
dissolves.the firm,®® yet the community of interest 
may subsist, for some purposes, long enough to en- 
able the survivor to wind up and settle the affairs 
of the partnership.*® However, it is competent for 
the partners to agree that the death of one shall not 
work a dissolution,®° or for a member to provide by 


71. Action by firm creditor on re-; Laundry Co., 


833. 


PARTNERSHIP 


Evidence is admissible *| 


(Tex. Civ. A.) 293 SW 


[§§ 605-607 


withdrawal of a partner,®® and that there was no 
dissolution of the partnership.*+ 

Sufficiency of evidence. Legal requirements as to 
the sufficiency of evidence to support verdicts or 
findings generally®? are applicable in actions by 
third parties to enforce claims against new firm or 
continuing or incoming partners.** 

Questions of law and fact. Where evidence is in 
conflict, it is a question for the jury to decide wheth- 
er defendant who purchased an interest in a part- 
nership did so on his own-account or for another,** 
and whether or not the transfer was made on the 
basis of the purchaser assuming the payment of any 
or all of the old firm debts.*® 

Instructions. An instruction allowing a recovery 
by plaintiff if the jury believes thet defendant had 
assumed payment of the old firm debts is erroneous 
where in conflict with another instruction directing 
a verdict for defendant on that issue.°® An instrue- 
tion that the failure of an incoming partner to deny 
his liability on a note given by the other partner in 
payment of his individual liability is not a ratifica- 
tion of the note as matter of law, but that it should 
be considered in determining whether such ratifica- 
tion was given, is not erroneous.** 


SURVIVING PARTNERS* 


will that the business may be continued after his 


death.?? 

[§ 607] 2. Title to Property—a. In General. The 
entire title to partnership personalty does not, under 
the common-law doctrine of survivorship applicable 
to joint tenancy generally,®? vest upon the death 
of a partner in the survivor or survivors;®* and al- 
though they are sometimes stated to take by sur- 


Y. 619 mem. 


tiring partner’s indemnity bond see 
supra § 596. 
Proof of: 
Assumption agreement see supra §§ 
588-591. 
Novation see supra § 593. 
72. See supra § 592. 
73. Mueller Lumber Co. v. McCaf- 
, 141 Iowa 730, 118 NW 903. 
74, Owsley v. Williams, 8 Ky. Op. 


75. Morris v. Marqueze, 74 Ga. 86. 

76. Mueller Lumber Co. v. McCaf- 
frey, 141 Iowa 730, 118 NW 903. 

77. Scott City Bank v. Sandusky, 
51 Mo. A. 398. 
78. (‘Waters v. Maddox, 7 La. Ann. 


79. Abpt v. Miller, 50 N. C. 32. 

80. Mellinger v. Parsons, 51 Iowa 
58, 49: NW 861. 

81. Mellinger v. Parsons, supra. 

82. See Evidence § 1795. 

83. See cases infra this note. 

[a] Evidence held sufficient.—(1) 
Bill of sale and deed, as construed 
in connection with the probabilities 
of the situation, to show an inten- 
tion of the parties to provide for the 
payment of all of the old firm debts 
jin the assumption agreement, and 
not merely a smaller defined group 
of such debts. Kinney County Land 
Co. v. Cubbage, (Tex. Civ. A.) 155 SW 
591. (2) Retiring partner a creditor 
of the partnership for rent of a build- 
ing owned by the partner individual- 
ly and provision in written agreement 
of purchase of his interest in the firm 
to the effect that it superseded all 
contracts between the parties, to es- 
tablish a merger of the claim for 
rent in the written contract of pur- 
chase releasing the new firm from lia- 
bility therefor. Crow v. Crow Bros. 


(3) Shipment of tires by cred- 
itor to firm and admission that other 
partners had retired, to establish lia- 
bility of continuing partner. Iowa 
Cord Tire Co. v. Cheape, 162 La. 935, 
111 S 333. (4) Use of old name by 
firm after retirement of member, to 
show creditor’s ignorance of any 
change in membership. Hammonds 
v. Russell Springs First Nat. Bank, 
219 Ky: 298, 292 SW 827. 

[b] Evidence held not sufficient.— 
(1) Ignorance of retiring partner that 
his representation as to the condition 
of the partnership property was false, 
to establish fraud vitiating the as- 
sumption agreement of continuing 
partner. Mueller Lumber Co. v. Me- 
Caffrey, 141 Iowa 730, 118 NW 903. 
(2) Transfer of an old firm debt on 
the books of the new firm, to show 
an assumption agreement by the new 
firm, where all the other evidence 
on that issue shows an assumption 
agreement by the continuing partner 
individually. Stringer v. Stevenson, 
240: Fed. 892, 153 CCA 578 [mod 234 
Fed. 454]. 

84. Stevens v. Lilley, (Tex. Civ. 
AY) TOSW (2d) 883. 

85. Cuttill v. Harrington, 185 Iowa 
537, 170 NW 788; American Seeding 
Mach. Co. v. Holzbauer, 117 Minn. 278, 
135 NW 807. 

86. St. Louis Perfection Tire Co. 
Po aay 212 Mo. A. 355, 245 SW 

87. Michigan Shoe Co. v. Paul, 149 
Mich, 695, 13 NW 310: 

88. See infra § 767. 

89. Nelson v. Hayner, 66 Ill. 487; 
Kimball v. Lincoln, 5 Ill. A. 316 [aff 


99: TIL bi 8i 3) Bis Lou ImpiivCon x 
Keyser, 99 Kan. 8, 161 P 592, LRA 
1917C 166; Wilson v. Simpson, 89 N. 


*By JEROME R. FINKLE (§§ 606-621). 


Survivor’s right to liquidate the 
partnership affairs see infra § 611. 

90. See infra § 655. 

91. See infra § 658. 

92. See Joint Tenancy § 4. 

93. Hawaii.—cClouston v. Ogden, 1 
Hawaii 309. 

Mass.—Burnsid& vy. 
Mete. 537. 
eee Y.—Allen y. Blanchard, 9 Cow. 
ee C.—Wiesenfeld v. Byrd, 17 S. C. 

Eng.—Buckley v. Barber, 
164, 155 Reprint 498; 
Cookson, 8 Sim. 529, 8 EngCh 529, 
59 Reprint 210; Elliot v. Brown, 3 
Swanst. 489 note, 86 Reprint 948; 
Jeffereys v. Small, 1 Vern. Ch. 217, 
23 Reprint 424. 

Ont.—Rathwell v. Rathwell, 26 U. 
CHO. Bis 179. 

[a] “fhe custom of merchants is 
extended to all traders, to exclude 
survivorship . and though it is 
common for traders in articles of co- 
partnership to provide against sur- 
vivorship; yet that is more than is 
necessary.” Jeffereys vy. Small} 1 
Vern. Ch. 217, 23 Reprint 424. 

[b] “Copartners constitute an ex- 
ception to the rule as to the jus ac- 
crescendi among joint tenants. . 
Though they are jéint tenants. . 
during their lives, there is no sur- 
vivorship either at law or equity.” 
Wiesenfeld v. Byrd, 17 S. C! 106, 115. 

[c] Agreement between partners 
to hold property jointly, whether the 
property stood in their joint or in 
their individual names, has been held 
not to create a strict joint tenancy 
so as to make applicable the law of 
Survivorship upon the death of one, 
but merely to place the property in 


Merrick, 4 


6 Exch. 
Cookson v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 607-608] 


vivorship,®* the legal title becomes vested in them 
only for the purpose of winding up the business and 


settling the partnership affairs.°® 


generally held that the survivor does become the 
legal owner of the assets of the firm®® or of its per- 
sonal property,®? including its choses in action,°®® 
for the purpose of adjustment or liquidation of the 
partnership affairs,®® this legal ownership carrying 
with it the right to control! and dispose of such as- 
sets? within the limits of good faith;* 


been held that, in the eyes of the 


the position of partnership property 
without such survivorship right. 
Matter of Wormser, 51 App. Div. 441, 
64 NYS 897 [mod 28 Misc. 608, 59 
NYS 1088]. 

[ad] When all of the partners die, 
the partnership assets, debts, and 
eredits do not become confused with 
the estate of the last survivor, but 
continue a separate existence. Thel- 
ler v. Such, 57 Cal. 447. 

Partnership realty see infra § 624. 


94 Preston v. Fitch, 137 N. Y. 41, 
SO sa NE 773" Betts vi June, By aI Se Ye 
274; Matter of Capria, 89 Misc. 101, 
103551 NYS: 385. 


“The survivor does not take such 


assets [partnership assets] in the 
character of trustee, but as a sur- 
vivor holding the legal title.” Pres- 


ton v. Fitch, supra. 

“Jus acerescendi, or the partner’s 
right of survivorship to goods and 
chattels of the partnership, at least 
until the close of liquidation, is rec- 
ognized in this state, although the 
general principle, ‘Jus accrescendi in- 
ter mereatores pro beneficio commer- 
cii,) has no place in our equity juris- 
prudence or as regards lands situated 
in this state.” Matter of Capria, su- 
pra. 

95. Loewenstein v. Loewenstein, 
114 App. Div. 65, 99 NYS 730; McCann 
v. Hazard, 36 Mise. 7, 72 NYS 45. 

fa] Surviving partner does not 
take as assignee, but as survivor, for 
the purpose of holding and admin- 
istering the property until it can be 
converted into money, and debts pa 


sen paid. Betts v. June, 51 N 
74. 
96. Ala.—Herren vy. Harris, 201 


Ala. 517, 08 S 921. 

Mass.—Hawkes v. Greenfield First 
Nat. Bank, 163 NE 249; Davis v. 
Bicknell, 244 Mass. 352, 139 NE 490; 
Bush v. Clark, 127 Mass. 111. 

Mich.—Heath vy. Waters, 40 Mich. 
457; Barry v. Briggs, 22 Mich. 201. 

Mo.—Bredow v. Mutual Sav. Inst., 
28 Mo. 181. 

Mont.—Krueger v. Speith, 8 Mont. 
432720 P 664, 53) TRAY 291. 


N. Y.—Costello v. Costello, 209 N. 
aL. 558, 103 NE 148; Russell v. Me- 
Call, 141 N. Y. 437, 36 NE 498, 38 Am 
SR 807; Geyer v. Snyder, 140 N. Y. 
394, 35 NE 784; Preston v. Fitch, 137 
N. Y. 41, 33 NE 77; Palmer v. Kings- 
ford, 112 N. Y. 337, 19 NE 815; Wil- 


liams v. Whedon, 109 N. Y. 333, 16 
NE 365, 4 AmSR 460; Stanford v. 
Lockwood, 95 N. 7825 | Daby~ ve 
Hriesson,..45. N. YY. 786;. Meyer.) v- 
Meyer, 201 App. Div. 596, 194 NYS 
718; Keyes v. Metropolitan Trust 
Cos 169 App: Dive 765,,155 NYS 888 
[rev on other grounds 220 N. Y. 2387, 
115 NE 455]; Reinhardt v. Reinhardt, 
134 App. Div. 440, 119 NYS 285; Wil- 
son v. International Bank, 125 App. 
Diy, 568, 109, NYS 1027; Secor vy. 
Tradesmen’s Nat. Bank, 92 App. Div. 
294, 87 NYS 181; Bush v. Gibbons, 87 
App. Div. 576, 84 NYS 478; Callanan 
v. Keeseville, etc., R. Co., 48 Misc. 
ee ae NYS 513. 

g.—Knox v. Gye, L. R. 5 H. L. 


656, iienicnts Ve Hall, 2. De) Gyisod. 
173, 59 EngCh 138, 44 Reprint 954. 
[a] Release of firm claim by sole 


surviving partner in his individual 
name is effective as to the debtor 
specified in the release, since the 


/[47 C. I.—66] 


PARTNERSHIP 


However, it is 


his devisees ;° 


and it has 
law, this owner- 


survivor holds the legal title to the 
firm’s assets. Secor v. Tradesmen’s 


Nat. Bank, 148 App. Div. 141, 133 
NYS 197. 
[b] Where partner secretly ob- 


tains renewal of lease for himself, 
and then dies, the equitable right to 
the lease is in the surviving part- 
ner. Reinhardt v. Reinhardt, 134 
App. Div. 440, 119 NYS 285. 
97. Tremper v. Conklin, 44 N. Y. 
17 How. 
Rice v. 


58. 

98. Wickliffe v. Eve, 
CUSMS2) 4685 oS Led eels 
Merchants’, etc., Nat. Bank, 100 Ala. 
617, 13 S 659; Hanway v. Robertshaw, 


49 Miss. 758. 


99. U. S.—Bischoffsheim v. Balt- 
zer, 20 Fed. 890; McKinzie v. U. S., 
34 Ct. Cl. 278. 


Ala.—Parker v. Parker, 99 Ala. 239, 


13. °S:° 620, °42 AmSR 48: Word v. 
Word, 90 Ala. 81, 7 S 412; Espy v. 


Comer, 80 Ala. 333; Andrews vv. 

Brown, 21 Ala. 437, 56 AmD 252. 

i ais tre hy v. Phelps, 18 Conn. 
Ill.—Miller v. Jones, 39 Ill. 54. 


Mass.—Wellman v. North, 256 
Mass. 496, 152 NE 886. 

Mich.—Blodgett v. Muskegon, 60 
Mich. 580, 27 os 686; Bassett v. 
Miller, 39 Mich. 13 

Miss.—Hanway v. Robertshaw, 49 
Miss. 758. 

N. Y.—Stern v. Warren, 227 N. Y. 
538, 125 NE 811; Bell v. Hepworth, 
134 N. Y. 442, 31 NE 918° Betts v. 


June, 51 N. Y. 274; Tremper v. Conk- 
lin, 44 N. Y. 58 [aff 44 Barb. 456]; 
Beattys v. Straiton, 142 App. Div. 
369, 126 NYS 848; McCann v. Hazard, 
36 Mise: 7, 72 NYS 45; Dawson v. 
Parsons, 21 NYS 212 [aff 20 NYS 65]. 

Pa.—Shipe’s App., 114 Pa. 205, 6 
AS A032 Mulholiand’s sist), 25 Pat 
Dist. 1041. 

Eng.—Ex p. Leaf,* 4 Deac. 287. 

Ont.—Harris v. Wood, 7 OntWwN 


611, / 

“By the death of a partner the 
firm is dissolved, but the legal title 
to the property survives to the other 
to enable him to pay debts, includ- 
ing any balance due the surviving 
partner growing out of their part- 
nership dealings. In such cases sur- 
viving partners have exclusive rights 
of possession and management of the 
firm property and business for clos- 
ing the same.” McKinzie v. U. S., 
SALOU Mele Moise akee aio ae 

[a] Firm funds deposited in bank 
in the firm name remain partnership 
property after dissolution of the firm 


by death of a partner. Ex p. Leaf, 4 
Deac. 287. 
[b] Statute relating to partner- 


ship settlements.—Where a _ statute 
relating to partnership settlements 
provides no method by which a sur- 
viving partner can set the machinery 
of the statute in motion, his common- 
law rights as survivor remain in 
force until the steps provided in the 
statute for the settlement of part- 


nership affairs have been taken. 
Dyer v. Morse, 10 Wash. 492, 39 P 
138, 28 LRA 89. 

1, (See intra § 613: 

2. See infra § 616. 

3. Costello v. Costello, 209 N. Y. 
252, 103 NE 148. 


Stewart v. Robinson, 115 N.Y. 
22 NE 160, 168, 5 LRA 410. 
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ship is absolute,* although it may be somewhat qual- 
ified in equity,® or the title may be considered but 
an equitable one.® 
otherwise,’ the ultimate interest of the deceased 
partner passes to his personal representatives® or to 
but neither the representatives,*° 
heirs,’? nor devisees!” are entitled to any part of 
the assets until the firm debts have been paid,*® or, 
as stated in the ease of devisees, until the accounting 
and final settlement of the partnership affairs.1# 

[§ 608] b. Survivor as Trustee.t® 


In the absence of an agreement 


The surviving 


5. Russell v. McCall, 141 N. Y. 437, 
36 NE 498, 38 AmSR 807; Bush vy. 
Gibbons, 87 App. Div. 576, 588, 84 NYS 
478; McCann vy. Hazard, 36 Misc. 7, 
72 NYS 48. 

“He [surviving partner] holds the 
legal title, subject to such equitable 
rights as the representatives may 
have to the due application of the 
assets to the payment of partnership 
debts.”” Bush v. Gibbons, supra. 

6. Dyer v. Morse, 10 Wash. 492, 
39 P 138, 28 LRA 89. 


7. Gaut v. Reed, 24 Tex. 46, 76 
AmD 94. 
[a] Agreement that title shall 


vest in survivor and that he shall be- 
come indebted, as therein stipulated, 
to the représentative of deceased, if 
made bona fide and for a valuable 
consideration, is binding. Gaut v. 
Reed, 24 Tex. 46, 76 AmD 94. 

8 Grant v. Fletcher, 283 Fed. 243; 
Theller v. Such, 57 Cal. 447. 

[a] Agreement as to ownership of 
furniture.—W here a partnership 
agreement provided that one of the 
partners should furnish and own the 
office furniture, his executrix was en- 
titled to possession of such furniture 
after the business was wound up. 
Naa Damm v. Van Damm, 140 NYS 

05. 

Right as between survivor and es- 
tate of deceased partner generally 
see infra §§ 633-642. 


9. Willis v. McKinnon, 37 Misc. 
886, 75 NYS 770 [mod ‘on other 
grounds 79 App. Div. 249, 79 NYS 


937 (aff 178 N. 
10. 


Y. 451, 70 NE 962)]. 
In re Dobert, 165 Fed. 749. 

11. In re Dobert, supra. 

12. Willis v. McKinnon, 37 Misc. 
386, 75 NYS 770. [mod on other 
grounds 79 App. Div. 249, 79 NYS 
931%, Catt 179) IN: SYar451,, 70) N62) 

[a] Assignees of devisees.—Where 
certain devisees of a deceased part- 
ner in a tirm conveyed three per cent 
of their interest to their attorney, 
neither such heirs nor the attorney 
had any unconditional right to a spe- 
cific interest in any property of the 
firm, all of it being subject first to 
settlement of the partnership affairs, 
and then administration of the es- 
tate of the deceased partner before 
it could come into their possession. 
soo v. Miller, 168 Cal. 120, 142 P 


18. See cases supra notes 10-12. 

[a] Community of interest exists 
between the survivors and the rep- 
resentatives of a deceased partner, 
so that such representatives have the 
right to insist upon application of 
the joint property to payment of 
joint debts and a distribution of the 
surplus. Wilson v. Simpson, 89 N. 
Y. 619 mem. 

14. Willis v. McKinnon, 
396, 75 NYSs 770.” [miod 
grounds 79 App. Div. 249, 
937 (aff 178 N. Y. 451, 70 NE 962)]. 

[a] A partner cannot, by will, 
hinder the right of the survivor to 
his interest by making the posses- 
sion of such interest contingent on a 
payment of a claim alleged to be due 
the testator. Farquharson v. Stewart, 


37 Misc. 


(Pr. Edw. Isl.) 1 DomLR 581, 10 
EastLR 408. 
15. Survivor as trustee for estate, 


personal representative, or heirs of 
deceased partner see infra § 638. 
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partner or partners are frequently stated to hold as 
trustees for the purpose of liquidation,*® or trustees 
such as the creditors of the 
firm?’ and even themselves,t® and by other author- 
ities have been stated to be quasi trustees for inter- 
ested persons,?° or trustees for a particular pur- 
pose,?+ as that of winding up the partnership af- 


for ail concerned,'* 


fairs.22, They have, on the other 
not to be trustees?° or “trustees,” 


however, will regard the survivor 


16. Ala.—Didlake v. Roden Gro- 
cery Co., 160 Ala. 484, 49 S 384, 22 
LRANS 907, 18 AnnCas 430; Tillery 
v. Tillery, 155 Ala. 495, 46 S 582. 

Cal.—Smith v. Walker, 38 Cal. 385, 
99 AmD 415. 

Ind.—Needham vy. Wright, 140 Ind. 
190, 39 NE 510. 

Miss.—Robertshaw v. 
Miss. 713. 

Nebr.—Lindner v. 


Hanway, 52 


Adams County 


Bank, 49 Nebr. 735, 68 NW 1028. 

S. G.—Schenk v. Lewis, 125 3. C. 
228, 118 SE) 631. 

Utah.—In re Auerbach, 23 Utah 
529, 65 P 488. 

Va.—Hoover vy. Bowers, 146 Va. 
84, 1385 SE 698. 

17... Offutt v. Scott, 47 Ala. 104; 
Killefer v. Mclain, 78 Mich. 249, 44 
NW 405. 

[a] Surviving and liquidating 


partner acts 
Leary v. Kelley, 
817 


in fiduciary capacity. 
277. Pa. 217, 120 A 


ie 
13. 


Ala.—Offutt v. Scott, 47 Ala. 
104. 
Conn.—Tillotson v. Tillotson, 34 
Conn. 335 


Ind.—Valentine v. Wysor, 123 Ind. 
47, 23 NE 1076, 7 LRA 788; Holland 
ve. Muller, 313) Ind. 195. 

Mich.—Killefer vy. McLain, 78 Mich. 
249, 44 NW 405. 

Mebr. moray v. Adams County 
Bank, 49 Nebr. 735, 68 NW 1028. 

Oh.—Enck v. Cea. 67 Oh. St. 
245, 65 NE 880; Gray v. Kerr, 46 Oh. 
St. 652, 23 NE 136. 

“It is not to be doubted that a sur- 
viving partner is regarded as a trus- 
tee primarily for the creditors of the 
firm, and secondarily for the heirs 
or personal representatives of the de- 
ceased partner in all that remains, or 
fairly ought to remain, after adjust- 
ing the partnership account.’ Val- 
entine v. Wysor, 123 Ind. 47, 55; 23 
NE 1076, 7 LRA 788. 


19. Offutt v. Scott, 47 Ala. 104; 
Mosher vy. Lount, 29 Ariz. 267, 240 P 
1027; Killefer v. McLain, 78 Mich. 


249, "44 NW 405. 

20. Ind.—American Bonding Co. v. 
State, 40 Ind. A. 559, 82 NE 548. 

Md.—Fried v. Burk, 125 Md. 500, 
94 A 86. 

Mass.—Dewey v. Chapin, 156 Mass. 
35, 30 NE 223. 

N. Y.—Russell v. McCall, 141 N. Y. 
4376736 “NE (498, 388, AmSR —8075 
Bauchle v. Smylie, 104 App. Div. 513, 
SNS Wey INA GSH ADE) 

Eng.—Clements v. Hall, 2 De 'G: & 
J. 173, 59 EngCh 138, 44 Reprint 954. 

“We [surviving partner]’is not a 
mere agent, but a trustee, and by 
reason of such relationship the same 
remedy exists on behalf of the rep- 
resentative of the deceased partner 
against the surviving partner as ex- 
ists against a trustee strictly so 
ealled in behalf of a cestui que trust.” 
Bauchle v. Smylie, supra. 

[a] Rule applied.—Mingling of 
partnership and individual funds by 
a surviving partner does not consti- 
tute a conversion, aS such surviving 
partner is not an ordinary trustee, 
having possession of the partnership 
assets by virtue of a statute or ac- 
tion of the court, but by virtue of his 
rights as member of the firm. Amer- 
ican Bonding Co. v. State, 40 Ind. A. 
559, 82 NE 548. 

21. Word v. Word, 90 Ala. 81,758 


in the strict sense 
of the term,?* for creditors of the firm.?® 
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hand, been held 


Equity, 
as a trustee, to 


412; Smith v. Walker, 38 Cal. 385, 99 
AmD 415; Killefer v. Mclain, 78 
Mich. 249, 44 NW 405; Bonen v. 


Lewis, 125 8..C. 228, 118 SE 63 
Ala.—Word v. Word, 30° Ala. 
84, 7S 412. 

Cal.—Smith v. Walker, 38 Cal. 385, 
99 AmD 415. 

Mich.—Killefer vy. McLain, 78 Mich. 
249, 44 NW 405. 

Miss.—Robertshaw v. Hanway, 52 
Miss. 713. 

N. Y.—Preston v. Fitch, 137 N. Y. 
41, 33 NE 77; Meyer v. Meyer, 201 
App. Div: 596, 194 NYS 718; Peo. v. 
Coleman, 44 Hun 20, 8 NYSt 409; 
Carrere v. Spofford, 15 AbbPrNS 47, 
46 HowPr 294. 

S. C.—=Schenk *y. “Lewis, Lo a SoC. 
228, 118 SE 681. 

S. D.—McPherson v. Swift, 22 S. D. 
165, 116 NW 76, 133 AmSR 907. 

Tex.—Amarillo Nat. Bank v. Har- 
rell, (Civ. A.) 159 SW 858. 

[a] Under South Dakota statute, 
on the death of a partner, the sur- 
viving partners succeed to all the 
firm property in trust for the pur- 
poses of liquidation, even though the 
deceased partner was appointed by 
agreement sole liquidator, and the in- 
terest of decedent in the ultimate 
distribution of the partnership as- 
sets passes to those who succeed to 
his other personal property. Mc- 
Pherson v. Swift, 22 S. D.. 165, 116 NW 
76, 1833 AmSR 907. 

127 Mass. 111; 


23. Bush v. Clark, 
87 App. Div. 576, 


Bush vy. Gibbons, 

84 NYS 478; McCann v. Hazard, 36 
Mise. 7, 11, 72 NYS 45; Knox v. Gye, 
Enea He ay 6 DOs nGuog 

“The surviving partner does not 
take such assets [firm’s] as trustee, 
but aS survivor in the nature of a 
trust, holding the legal title subject 
to the camsable right of the de- 
ceased [par tner’s repre- 
sentatives]. to have the assets ap- 
plied, first to the payment of the 
firm’s debts, then to a distribution 
of any surplus.’”’ McCann v. Hazard, 
supra. 

“Another source of error in this 
matter is the looseness with which 
the word ‘trustee’ is frequently used. 
The surviving partner is often called 
a ‘trustee,’ but the term is used inac- 
curately. He is not a trustee, either 
expressly or by implication. On the 
death of a partner the law confers 
on his representatives certain rights 
as against the surviving partner, 
and imposes upon the latter corre- 
spondent obligations. The surviving 
partner may be called, so far as 
these obligations extend, a trustee 
for the deceased partner; but when 
these obligations have been fulfilled, 
or are discharged, or terminate by 
law, the supposed trust is at an 
end.”’ Lord Westenbury in Knox v. 
Gye, Supra. For criticism see Grant 
v. Fletcher, 283 Fed. 243, 258. 

[a] Rule applied.—At law, his ti- 
tle is so absolute that, ff he sues 
for a debt due the partnership, a 
debt due from him, separately, to 
defendant may be set off against his 
claim. Bush v. Clark, 127 Mass. 111. 

24. Costello v. Costello, 209 N. Y. 
252, 103 NE 148; Russell v. McCall, 
Leas N. Y. 437, 36 NE 498, 38 AmSR 

25. Burchinell v. Koon, 25 Colo. 
59, -52 2 1100" faff -8 Colo: "A. 463, 46 
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some extent,?® even though he holds the title to the 
partnership assets as the legal owner and not as a 
“trustee” in the strict sense of the term.?* 

[§ 609] 3. Contracts of Firm. 
a partnership by the death of a partner does not 
terminate existing contracts to which the firm is a 
party,® especially where the business is thereafter 
carried on as before the partner’s death,?® unless the 
contract has telation to the personal conduet of the 
deceased partner®® or refers to a certain, existing 


The dissolution of 


~ 


122 eyrils 

26. Joseph v. Herzig, 198 N. Y. 
456, 92 NE 103; Russell v. McCall, 
141 N.Y. 437, 447, 36 NE 498, 38 
AmSR 807. b 

“Tn KCQuityes os ~-. the position 
[of survivor] is somewhat anomalous, 
not exactly and whotly a trustee, and 
yet not a full owner of the assets.” 
Russell v. McCall, supra. 

27. Russell v. McCall, erry Case 
v._Abeel, 1 Paige. GNe: Ya) 3 

28. U. S.— Lackner v. ite cone: 
252 Fed. 408, 164 CCA 327. 

Ala.—Davis v. Sowell, 77 Ala. 262. 

Fla.—Jacksonville, ete., R., ete., Co. 
v. Warriner, 35 Fla. 197, 16 S 898. 

Iowa.—Ayres v. Chicago, 
Co., 52 Iowa 478, 3 NW 522. 

Mass.—Hughes v. Gross, 166 Mass. 
eo 43 NE 1031, 55 AmSR 375, 32 LRA 


Mo.—Whitesell v. Pioneer Constr. 
Co., ee 2 SW (2d) 147. 

N. Y.—U. 8. v. U. S. Fidelity, etc., 
om 139 App. Div. 262, 123 NYS 938; 
Stem v. Warren, 96 Misc. 362, Led 
NYS 247 [mod on other grounds 185 
App. Div. 823, 174 NYS 30 (mod on 
Sid greunds 227 N. Y. 538, 125 NE 

Pa.—Cope v. Warner, 13 Serg. & 
RoeAls 

Eng.—Phillips v. Alhambra Palace 
Co.) [19011 tek B59: 

Ont.—Doner v. Western Canada 
Flour Mills Co., 41 Ont. ~L. 503, 41 
DomLR 476. 

“A contract with a firm is a con- 
tract with the members who com- 
pose it A joint contract to employ 
the plaintiff is not ended necessarily 
by the death of one of the contrac- 
tors. 4 - And there is no uni- 
versal necessity that death should 
have a greater effect when the joint 
contractors are partners.” Hughes 
v. Gross, 166 Mass. 61, 65, 43 NE fo31, 
55 AmSR 375, 32 LRA 620. 

[a] Contract with attorneys to 
prosecute litigation.—Where a part- 
nership engaged attorneys to prose- 
cute litigation for the firm, and such 
litigation was unfinished at the time 
of the death of one of the partners, 
such death did not, the contract be- 
ing joint, terminate the employment. 
Lackner v. McKechney, 252 Fed. 408, 
164 CCA 327. 

[b] Assignments by partnership 
of sums due under contract as se- 
curity for advancements are unaf- 
fected by a partner’s death and valid 
as to advancements thereafter. 
Whitesell v. Pioneer Constr. Co., (Mo. 
A.) 2 SW (2d) 147. 

[c] Power of attorney to confess 
judgment.—It has been held that a 
power of attorney, embodied in a 
note, to confess judgment on the 
note, is not revoked by the death of 
the partner who executed the instru- 
wee Marcy v. Hagerty, 28 Pa. Co. 

[d] iabilities incurred by sur- 
vivor in completing contract are firm 
liabilities where the survivor was 
bound to complete ‘the contract. 
Whitesell v. Pioneer Constr. Co., (Mo. 
A.) 2 SW (2d) 147 

29. Hughes v. Gross, 166 Mass. 61, 
Pah LOSI OD AmSR 30d, 82 LRA 

Continuance of partnership busi- 
ness see infra § 654 et seq. 

30. Herren vy. Harris, 201 Ala. 577, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


etc., R..- 


ae 
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partnership business only;*t yet the death of one 
partner has been held sufficient to terminate an op- 
tion given to the firm relative to the payment or 
renewal of a partnership debt,?* and sufficient to 
terminate a contract of employment of a third per- 
son which might have been terminated by either 


party at any time.*® 
[§ 610] 4. Death after 


78 S 921; Fulton v. Thompson, 18 
ex) “28:5. Phillips vie -Adhambra 
Palace Co., [1901] 1 K. B. 59. 

fa] Contract with troup to give 


music hall performances held not of 
such personal character on the part- 
nership’s part as to be terminated by 
the death of a partner.. Phillips v. 
Anan Es, Palaces Cox Well Ol eet aK, 

Death of law partner as affecting 
firm’s contracts see Attorney and 
Client § 187 et seq. 

31. Tasker v. Shepherd, 6 H. & N. 
575, 158 Reprint 237; Starrs v. Cos- 
grave Brewing, etc. Co., 12 Can. S. 
C. 571 [allowing app 11 Ont. A. 156, 
and restoring 5 Ont. 189] (contract 
ef suretyship for a firm); Burnet 
v. Hope, 9 Ont. 10. 

[a] Illustrations.—(1) Dissolution 
of a firm by the death of a partner 
held -to have terminated the firm’s 
contract with a commercial traveler. 
Burnet v. Hope, 9 Ont. 10. (2) Con- 
tract of suretyship for firm held to 
have been terminated by a partner’s 
death. Starrs v. Cosgrave Brewing, 
Pte. .co, t2.Can. s:.C,, 671 “allowing 
app 11 Ont. A. 156, and restoring 5 


Ont. 189.1, 

e en Ivy v. Evans, 132 Miss. 652, 97 
Soe OS a Ver Un on hadeliin~n CLC. 

Co., 139 App. Div. 262, 123 NY-S 938. 
34. Ober v. Indianapolis, ete, R. 

Cox fs ato, A: ot, 8s: > Murray wv 

Mumford, 6 Cow. (N. Y.) 441. But 


see Mutual Sav. Inst. v. Enslin, 37 
Mo. 453 (holding that the survivor 
did not have the exclusive right to 
reduce a partnership note to pos- 
session, the deceased partner’s ad- 
ministrator having an equal right). 
“The defendant’s contention is 
that, because the firm was dissolved 
by mutual consent prior to the death 
of . . [partner], the plaintiff 
does” not occupy the legal status of 
surviving partner of the firm. 
We understand that the law is ‘the 
other way. A partnership firm is not 
dissolved for all purposes until the 
business of the firm is wound up, 
its debts paid, and the remaining 
partnership property divided between 
the parties.” Ober v. Indianapolis, 


ete., RK. Co., supra. 

85. Caognard v. Tarnke, (Tex. 
Civ. A.) 202 SW 221. 

36. Strange v. Graham, 56 Ala. 


614; Macfadden v. Jenkins, 40 N. D. 
422,169 NW 151; Kinsler v. McCants, 
8 S.C. L. 46, 538 AmD 711. 

387. Stanton. v. Nugent, 22 Tex. 
Civ. A. 163, 54 SW 793. 

[a] Tllustration.—Where deceased 
and surviving partners had not only 
dissolved partnership but had agreed 
that the property in question should 
belong to deceased, the survivor had 
no right to_ the property. Stanton 
Wa Nugent, 22 Tex. Civ. A. 163, 54 SW 


793. 
38. Cope v. Warner, 13 Serg. & R. 
(Pa.) 411. 


39. Statutory lke admin- 

istration see infra §§ 647-649. 
S.—Wickliffe v. Eve, 17 

How. 468, 15 L. ed. 163; Kenton Fur- 
nace R., ’etc., ,Co. v. McAlpin, 5 Fed. 
737. 

Ariz.—Stapley v. Stapley, 29 Ariz. 
487, 242 P 1005. 

Ark.—-Dvans v. Hoyt, 153 Ark. 334, 
240 SW 409. « 


Dissolution of Firm. 
Where, after dissolution of the firm and pending its 
liquidation, a partner dies, the other partner or part- 
ners occupy the status of surviving partners until 
the partnership affairs have been liquidated;?* yet 
it has been held otherwise where, on dissolution, the 
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partners had agreed that one should continue the 
business and collect and divide certain accounts due 
the partnership.*° 
after the dissolution but before the liquidation of 
the firm’s affairs, the title to the personal assets is 
east upon the survivor,?® unless the partners had 


Hence, upon a partner’s death 


agreed otherwise,?? and the firm’s contracts are not 


dissolved.*§ 


Cal.—Cooley v. Miller, 168 Cal. 120, 
142 P 83; 
An) 264 22: 

Colo.—Goodknight  v. 
Colo. 141,. 225, P. 215; ~<Heuschel, v. 
Wagner, 73 Colo. 327, "215 P 476. 

Hawaii—Hanks v. Wilcox, 2 Ha- 
wali 509. 

Mo.—In re Kahn, 18 Mo. A. 426. 

N. Y.—Matter of Keller, 142 Ap 
Div. 454, 127 NYS 16 [aff 201 N. a 
590 mem, 95 NE 1131 mem]; Evans 
v. Evans, 9 Paige 178. 

N. C.—Sherrod v. Mayo, 156 N. C. 
144, 72 SE 216, AnnCas1912D 1205. 

Oh.—Feigley v. Whitaker, 22 Oh. 
St. 608 10 AmR 778. 

S. C.—Crews v. Sweet, 125 8S. C. 


Harper, 75 


303, 118 SE 613, 29 ALR 43. 
Tex.—Colorado River Syndicate 
Subscribers vy. Alexander, (Civ. A.) 


288 SW 586 
PG ee a v. Houghton, 
5838. 
Can.—Starrs v. Cosg 
ete:, Co. 2 Can, S.C. 
Man. re Head, 
WestWkly 730. 
[a] Although survivor has agreed 
with administrator relative to pro- 
ceeds of demand, a demand of co- 
partners in trade belongs to the sur- 


38 Vt. 


rave Brewing, 
BTL. 
[1925] 1 


viving partner to collect. Peters v. 
Davis, .7 Mass. 257. 
{[b] Partnership between corpora- 


tion and an individual—The question 
of the legality of a partnership be- 
tween a corporation and an individu- 
al cannot affect the corporation’s 
right to close up the partnership 
business after the death of the in- 
dividual, where such question has 
not been properly brought before 
the court. Willey v. Crocker-Wool- 
worth Nat. Bank, 72 P 832, 141 Cal. 
508, 75 P 106. 

{[c] Where, by arrangement, the 
firm was not dissolved, but one of 
the partners was given the active 
control of the business, leaving the 
other the right at any time to put a 
stop to the arrangement, the manag- 
ing partner, on the death of the oth- 
er, as the sole survivor, at once be- 
came the owner of all the firm prop- 
erty, charged with the duty of wind- 
ing up its affairs. Hewitt v. Hayes, 
204 Mass. 586, 90 NE 985, 27 LRANS 
154. 

{d] Intervention of court proceed- 
ings is unnecessary to the right of a 
surviving partner to wind up the af- 
fairs of a partnership. Evans v. 
Hoyt, 153 Ark. 334, 240 SW 409. 

fe] In Louisiana (1) “no such le- 
gal capacity exists in our jurispru- 
dence as that of surviving partner, 
although, in certain cases, the sur- 
viving partner be entitled to admin- 
ister, on being regularly appointed. 
Until such appointment, he has no 
authority, nor is he then styled the 
surviving partner, but administra- 
tor.”’. Notrebe v. McKinney, 6 Rob. 
13, 14. (2) In an ordinary partner- 
ship, dissolved by the death of one of 
the partners, the heirs of the de- 
ceased partner have a right to par- 


ticipate with the survivors in the 
liquidation. Norris v. Ogden, 11 
Mart. 455. 


Survivor’s right to: 
Possession of assets see infra § 613. 


Vote firm’s stock see Corporations § | 745. 
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Perelli-Minetti v. Lawson, 


[§ 611] B. Survivor’s Right and Duty To Liqui- 
date—1. In General. In the absence of a statutory 
provision to the contrary,®® the surviving partner 
has the right*® or duty*! to liquidate the affairs of 


Fed. 
262. 


41. 
749. 

Ala. 

-Ark.—Bonner 
274, 260 SW 28. 


U. S.—In re Dobert, 165 


Davis v. Sowell, 77 Ala. 
v. Coburn, 163 Ark. 


Cal.—Kimball v. Baxter, 67 Cal. A. 
630, 228 e 88is ,\Hone Sing wy © Dell, 
50° Cal. A. 55, 194 P7458" Raisch) v: 
Warren, 18. Cal. A. 655, 324 P 95. 

Colo.—Heuschel v. Wagner, 73 
Colo.. 32%, 215 BP. 476. 

Hawaii.—Hanks vy. Wilcox, 2 Ha- 


waii 509; Clouston v. Ogden, 1 Ha- 

waii 309. 

bus eee sion, v. Whitney gi2 Ida. 
Til. —Andrews v. Stinson, 254 Ill. 

rwi1, 98 NE 222, AnnCasl1913B 927 

[rev 164 Ill. A. 351: Beale vy. Beale, 

A pp oP : Devine vy. Cotunio, 187 Ill. 


Ind.—American Bonding Co. v. 
State, 40 Ind. A. 559, 82 NE 548. 

Ky.—Macke v. Rolfe, 1 Ky. Op. 72. 

Me.—Hamlin v. Mansfield, 88 Me. 
L310 338 A788: 

Mass.—Hewitt v. Hayes, 204 Mass. 
586, 90 NE 985, 27 LRANS 154. 

Mich.—Drueke v. Boylon, 160 Mich. 
522, 125 NW 416; Cowham .v. Ship- 
man, 151 Mich. 673, DV INIW ~O19oL: 

Nebr. —Majors v. Majors, 92 Nebr. 
473, 138 NW 574. 

N. Y.—Russell v. MeCall, 141 N. Y. 
437, 36 NE 498, 38 AmSR 807; Bell 
v. Hepworth, 134 N. Y. 442, 31 NE 
918; Daby v. Ericsson, 45 N. Y. 786; 
Stem v. Warren, 96 Misc. 362, 161 
NYS 247 [mod on other grounds 185 
App. Div. 823, 174 NYS 30 (mod on 
other grounds ‘227 N. Y. 538, 125 NE 
811)]; In re Scott, 204 NYS 478; 
Peck vy." Knapp), 387 NYs) 200: 

Oh.—Feigley v. Whitaker, 22 Oh. 
St. 606, 10 AmR 778. 

Pa.—Froess v. Froess, 289 Pa. 69, 
137 A 124; Froess v. Froess, 284 Pa. 
S00 MeL A 276; Hanna v. Wray, 77 
Pa. Mulholland’s Est., 25 Pa. 
Dist. 1041; Diehlmann v. Woller, 24 
ES Dist. 673; Smith’s Est., 11 Phila. 


Philippine.—Po Yeng Cheo, v. Lim 


Ka Yam, 44 Philippine 172. : 
Tex.—Gresham v. Harcourt, 93 
Tex. 149, 53 (Siw 1019 <irev- (Cive Ag) 


50 SW 1058]; Colorado River Syndi- 
cate Subscribers v. Alexander, (Civ. 
A.) 288 SW 586; Roberts v. Nunn, 
(Civ. A.) 169 SW 1086. 

Eng.—Bourne v. Bourne, [1906] 
2 Ch. 427, 6 AnnCas 38, 3; BRC 569; 
Garwood v. Garwood, 105 L. T. Rep. 
N. S. 231. 

[a] Illustration.—Where, in sell- 
ing the partnership business, land 
had been taken in part payment, it 
was the duty of the surviving part- 
ner, upon the death of the other, to 
take possession of such land, wind 
up the business of the partnership, 
pay its obligations, reduce the as- 
sets, including the land, into money, 
and adjust and settle the partnership 
business. Majors v. Majors, 92 Nebr. 
473, 1838 NW 574. 

[b] _Where there is more than one 
surviving partner (1) those who are 
left must individually proceed to 
liquidate the affairs of the partner- 
ship and deliver the residue over to 
the parties entitled thereto. Fone 
Sing v. O’Dell, 50 Cal. A. 55, 194 P 
(2) Where there are two sur- 
viving partners, the right and duty 
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the firm. 


ment of the firm’s affairs.*? 


to settle the firm’s affairs devolve 
equally upon both. Davis v. Sowell, 
TT Ala. 262: 

[c] A purchaser of the survivor's 
interest takes with all the obliga- 
tions of his vendor to wind up the 
business. Hutchinson v. Campbell, 
13 Mise. 152, 34 NYS 82. 

[d] Under Uniform Partnership Act 
§ 33 (Pa. St. [1920] § 16628), after 
the deatth of a copartner, the surviv- 
or has the duty to settle partnership 
affairs, and all authority on his part 
ceases except such as is necessary 
to wind up the business or complete 
transactions then begun, but not yet 
finished. Froess v. Froess, 284 Pa. 
369, 138i Al 276, 289) Pa. 69, 137 A 124. 

42. Cal.—Kimball v. Baxter, 67 
Cal. M 635, 228 P 381; DeCoe v. 
Johnson, 54 Cal. A. 592, 202 P 362. 

Colo.—Goodknight v. Harper, 75 


Colon 415225 1P 205, 

N. Y.—Preston v. Fitch, 137 N. Y. 
41, 33 NE 77; Nehrboss v. Bliss, 88 
N. Y. 600, 2 NYCivProc 106; Daby v. 
Hricsson, 45 N. Y. 786; Wilson v. 
International Bank, 125 App. Div. 


568, 109 NYS 1027; Secor v. Trades- 
men’s Nat. Bank, 92 App. Div. 294, 87 
INWYas) (18950 McCann iv. Hazard), 36 
Mise. 7, 72 NYS 45; Carrere v. Spof- 
ford, 15 AbbPrNS 47, 46 HowPr 294; 
Camp v. Fraser, 4 Dem. Surr. 212. 
Oh.—Lockwood v. Mitchell, 7 Oh. 
St. 387, 70 AmD 78; In re Crane, 4 
OhS&CP 398, 29 CincLBul 93. 


mye: Stearns v. Houghton, 38 Vt. 
43. Cal—In re Grivel, 199 Cal. 


351, 249 P 184; Kimball v. Baxter, 67 
Cale Acsoso mare © (sou. 
Ida.—McElroy vy. Whitney, 12 Ida. 
512, 88 P 349. 
Nev.—Yturriaga  v. 47 
Nev. 59, 214 P 27. 


Cobeaga, 


Oh.—In re Crane, 4 OhS&CP 398, 
29 CincLBul 93 

Pa.—Diehlmann v. Woller, 24 Pa. 
IDISt, 673. 

Utah.—Sharp v. Sharp, 54 Utah 
262, 180 P 580. 

[a] What constitutes delay in 


closing up business is a question of 
fact. Yturriaga v. Cobeaga, 47 Nev. 
Ope Ear 

[b] Time of liquidation when 
agreement relative thereto exists.— 
Where, on the withdrawal of one 
partner the remaining two partners 
continued the business under the 
original articles as far as applicable 
to the changed conditions, the new 
partnership was terminable at. will 
and was terminated by the death of 
one partner, so that immediate liqui- 
dation was required notwithstanding 
an alternative provision of the orig- 
inal articles for liquidation on the 
death of one partner immediately or 
at the expiration of the term of the 
partnership agreement. Housman v. 
Waterhouse, 191 App. Div. 850, 182 
NYS 249. 

44. Clouston v. Ogden, 1 Hawaii 
309; Beale v. Beale, (Ill.) 2 NE 65; 
Krueger v. Speit'h, 8 Mont. 482, 20 P 
664, 3 LRA 291. 

45. Rosenstock v. Rosenstock, 151 
Md. 258, 134 A 1438; Reinhardt v. 
Reinhardt, 134 App. Div. 440, 119 
NYS 285; Wilson v. International 
Bank, 125 App. Div. 568, 109 NYS 
1027. 

fa] Surviving partner has a rea- 
sonable time within which to wind 
up partnership affairs, the time de- 


The right to liquidate is exclusive,*? and 
the duty must be performed expeditiously**® or with 
reasonable diligence,t# within a reasonable time*® 
or without unnecessary delay,*® and honestly.** 
though the survivor is vested with some diseretion 
as to how he shall proceed,*® it is the duty of the 
administrator of the deceased partner’s estate to 
bring the matter to the court’s attention if the 
surviving partner unnecessarily delays the settle- 
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eral, 
JNe 


Assets. 
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[§ 612] 2. Powers and Authority®°—a. In Gen- 
It seems that, for the liquidation of the part- 
nership affairs, the surviving partner may exercise 
whatever legal power is essential.°* 

[§ 613] b. Possession, Coilection, and Control of 
In the absence of special circumstances 
justifying the intervention of a court of equity.*? 
such as mismanagement®® or want of capacity,°* 
or unless there is a statutory provision otherwise,°® 


a surviving partner is entitled to the exclusive®® 


pending upon the object of the joint 
undertaking, the circumstances of 
the partnership affairs, and the na- 
ture of the social assets and liabili- 


ties. Rosenstock v. Rosenstock, 151 
Mad. 2538, 134 A 143. x 
{b] Only right of representatives 


of deceased partner is to have the 
firm affairs liquidated within a rea- 
sonable time and to compel the sur- 
viving partner to account therefor. 
Reinhardt v. Reinhardt, 134 App. Div. 
440, 119 NYS 285. 


46. Davis v. Sowell, 77 Ala. 262; 
In re Auerbach, 23 Utah 529, 65 P 
488. 

47. Clouston v. Ogden, 1 Hawaii 
309; In re Crane, 4 OhS&CP 398, 29 


CincLBul 93. 

[a] Making nventory and keep- 
ing acconunts.—The surviving partner 
must have a full inventory made of 
all the stock in trade and partner- 
ship effects, and must cause to be 
kept a fair and correct account of all 
transactions connected with the part- 
nership business. Macke vy. Rolfe, 1 
Ky. Op. 72 

Duty to account see infra § 844. 

48. Bauer Grocer Co. v. McKee 
Shoe Co. 87 WissA. 434) Big. hour 
Impl. Co. v. Keyser, 99 Kan. 8, 161 P 
592, LRAI1917C 166. 


49. In re Grivel, 199 Cal. 351, 249 
P 184. 
50. Continuance of business see 


infra § 654 et seq. 

51. See cases infra this note. 

{a] All surviving partners are 
pound by acts of the liquidating 
partner in winding up the firm’s af- 
fairs, if they acquiesce _ therein. 
Campbell v. Floyd, 153 Pa. 84, 25 A 
1033 


[b] Renewal of lease.—The sur- 
viving partner is authorized to give 
notice of the intention on behalf of 
the firm to exercise an option to re- 
new a lease. Betts v. June, 51 N. Y. 
274. 

[e] Discharge of bankrupt.—A 
surviving partner may assent in the 
name of a firm to the discharge of a 
bankrupt. In re Sauls, .5 Fed. 715. 

{d] Discharge of security.—The 
surviving partner may give a dis- 
charge for an amount due upon a se- 
curity. Brasier v. Hudson, 9 Sim. 
1, 16 HngCh 1, 59 Reprint 256. 

fe] Survivor can authorize credi- 
tor to apply for the application of 
firm property to discharge firm debts, 
since, as survivor, he has an equita- 
ble lien on firm assets. Levy v. Ar- 
chenhold, (Tex. Civ. A.) 44 SW 46. 

[f] Power, coupled with an inter- 
est, to dispose of a partner’s securi- 
ties, survived after the death of the 
partner owning such securities. Sey- 
bert v. Robinson, 2 Pa. Dist. 403, 13 
Pan Cones: 

52. Dickens v. Dickens, 154 Ala. 
440, 45 S 630. 

§ Pppomement of receiver see infra 
§ 621 


53. Hewitt v. Hayes, 204 Mass. 
586, 90 NE 985, 27 LRANS 154. 

54. Hewitt v. Hayes, supra. 

55. Statutory partnership admin- 
istration see infra §§ 647-649. 

56. S.—In re Dobert, 165 Fed. 
749; MecCorry v. O’Connor, 87 Fed. 
586, sll "CCA 11/4 patie 790) Meds sé: 
Bischoffsheim v. Baltzer, 20 Fed. 890; 
Kenton Furnace R. etc., Co. v. Mc- 
Alpin, 5 Bed> 737. 

Ala.—Dickens v. Dickens, 154 Ala. 


-| Dall. 248, 1 L. ed. 122 


440, 45 S 630; Lee v. Wimberly, 102 
Ala. 539, 15 S 444; Davis v. Sowell, 
; Offutt v. Scott, 47 Ala./ 
104; Houston v. Stanton, 11 Ala. 
Ark.—Adams v. Ward, 26 Ark. 
Marlatt .v._Scantland, 19 Ark. 
Cal.—Cooley v. Willer, 168 Cal. 
142 P 83; McKay y. Joy, 70 Cal. 
11, Po 8325" Pees va Hill,- V6 Cali iiss 
Gray v. Palmer, 9™€al. 616; Kimball 
v. Baxter, 67 Cal. A. 635, 228 P 381; 
Mons, Sing vO’ Dell} -50GCal As Lao. 
194 P 745. 
Hawaii.—Clouston v. Ogden, 1 Ha- 


wali 309. 

Iowa.—Lewis v. 166 NW 
107, 156 NW 332; Starr v. Case, 59 
Iowa 491, 13 NW 645. 

Mo.—Bredow v. Mutual Sav. Inst., 


28 Mo. 181. 
Lancaster, 105 


Nebr.—Ekberg v. 
Nebr:. 510, 80 SIN W 16.05" sClarkiev. 


Biche, 81 Nebr. 445, 116 NW 


Lewis, 


N. Y.—Murray v. Mumford, 6 Cow. 
ne Waring v. Waring, 1 Redf. Surr. 

Pa.—Wallace v. Fitzsimmons, 1 

Philippine.-—Po Yeng Cheo v. Lim 
Ka Yam, 44 Philippine 172. 

Tex.—Akin v. Jefferson, 65 Tex. 
137; Fidelity Union Casualty Co. v. 
Hammock, (Civ. A.) 5 SW (2d) 812. 

Wis.—Roys v. VilaS, 18 Wis. 169. 

Newfoundl.—Browning vy. Brown- 

ing, 7 Newfoundl. 161. 
In Louisiana (1) it has been 
held, in the case of an ordinary com- 
mercial partnership, that the heirs of 
a deceased partner are entitled to 
participate with the surviving part- 
ner in the liquidation until a parti- 
tion. Norris v. Ogden, 11 Mart. 455. 
(2) But, although the representative 
of a deceased partner may take the 
necessary measures to protect the 
interest of the partner he represents, 
he cannot administer the partnership 
affairs unless so authorized by the 
contract of partnership. Mathison v. 
Field, 3 Rob. 44. 

[b] Sheriff, as administrator ex 
officio of deceased partner’s estate, 
has no right to collect, discharge, or 
meddle with the partnership property 
eases way. Terr. v. Redding, 1 Fla. 


[c] Heir’s obtaining appointment 
of administrator.—A party claiming 
to be heir of a deceased partner can- 
not obtain the appointment of an ad- 
ministrator of deceased’s interest in 
the partnership property where the 
effect would be to authorize the ad- 
ministrator to participate in the 
partnership affairs. Fonalledas_ v. 
San Juan Dist. Ct., 33 Porto Rico 81. 

[ad] Administrator entitled to 
possession upon giving bond may 
maintain replevin for firm assets 
against an officer who has attached 
such assets in an action by a creditor 
of the firm against the surviving 


perener Putnam ¥. Parker, 55 Me. 
[e] Redeeming property from sale 


under mortgage.—Where the surviv- 
ing partner has absolute power to 
control and dispose of partnership 
assets, the heirs of the deceased 
partner have no such interest in the 
assets as entitles them or their judg- 
ment creditors to redeem partner- 
ship property from a sale under a 
mortgage. McGorray v. O’Connor, 87 
Fed. 586, 31 CCA 114 [aff 79 Fed. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 613] 


possession and control. of partnership assets,°* both 
choses in action®S and choses in possession,®? for 
the purpose of winding up the affairs of the dis- 
solved firm, even though not for the purpose of 
and hence he has a 
eause of action against any person who takes pos- 
session of some of the property and refuses to de- 
Although in some Jurisdictions 
the tendency is or has been to treat the surviving 
partners as tenants in common, as to partnership 
property in possession,®? and even as to partnership 
choses in action,®* with the personal representa- 


continuing the business;°° 


liver it to him.°? 


S861]. 

57. U. S.—Kenton Furnace R., 
etc., Co. v. McAlpin, 5 Fed. 737. 

Ala.—Espy v. Comer, 80 Ala. 3338; 
Andrews v. Brown, 21 Ala. 4387, 56 
AmD 252. 

Ariz.—Stapley v. Stapley, 29 Ariz. 
487, 242 P 1005. 

Fla.—Price v. Hicks, 14 Fla. 565; 
Terr. v. Redding, 1 Fla: 279. 

Ga.—Huggins v. Huggins, 117 Ga. 
151, 43 SE 759; Gardner v. Cumming, 


Ga. Dec. 1; Shad v. Fuller, R. M. 
Charlt. 501. 
Ill.—Commercial Nat. Bank v. 


Proctor, 98 Ill. 558; 
39 Tl. 54: 
Ind.—Needham v. Wright, 140 Ind. 


190, 39 NE 510: 

Ky.—Snead v. Jenkins, 225 Ky. 
832,-10 SW (2d) 282; Blanton v. 
Blanton, 9 Ky. Op. 910. 

Mass.—Hewitt v. Hayes, 204 Mass. 
586, 90 NE 985, 27 LRANS 154. 

Mich.—Dwyer v. Bohan, 214 Mich. 
290, 188 NW 40; Murray v. Keeley 
Inst. of West Michigan, 190 Mich. 
295, 157 NW 87; People’s Nat. Bank 
v. Wilcox, 136 Mich. 567, 100 NW 24; 
Pfeffer v. Steiner, 27 Mich. 537. 

Miss.—Scott v. Searles, 13 Miss. 
5 


Nebr.—Loeb v. Huston, 98 Nebr. 
314, 152 NW 553; Lindner v. Adams 
County Bank, 49 Nebr. 735, 68 NW 
1028. 

N. Y.—Betts v. June, 51 N. Y. 274; 
Slater v. Slater, 208 App. Div. 567, 
204 NYS 112 [aff 240 N.Y. 557 mem, 
148 NE 703 mem]; Richter v. Pop- 


Miller v. Jones, 


penhusen, 57 Barb. 309, 39. HowPr 
San fate 420°N. Ye 873.09 —AbDPENS 
263]; Hooley v. Grieve, 9 Daly 104, 


9 AbbNCas 8 [aff 82 N. Y. 625 mem]: 
McCann v. Hazard, 36 Misc. .7, 72 


NYS 45; Rosenthal v. Hasberg, 84 
NYS 290; Pinckney v. Wallace, 1 
AbbPr#82; Egberts v. Wood, 3 Paige 


517, 24 AmD 236. 

Oh.—Enck v. Gerding, 67 Oh. St. 
245, 65 NE 880; Dyas v. O’Neil, 3 
OnS&CP 309, 2 OhNP 81. 

Pa.—Wainwright v. Marine Nat. 
Bank, 72 Pa. Super. 221; Stief’s Hst., 
10 Pa. Dist. 446, 25 Pa. Co. 396. 

Porto Rico.—Fonalledas  v. 
Juan. DIST. \Ct,. so, Forte, Rico, 31; 

R. I.—Ferrara v. Russo, 40 R. I. 
533, 102 A 86, LRA1918B 905; Haw- 
kins v. Capron, 17 R. I. 679, 24 A 466. 

Tex.—Shivel v. Greer, 58 Tex. Civ. 
A. 115, 123 SW 207; Levy v. Archen- 
bold, (Civ. A.) 44 SW 46. 


San 


Utah.—In re Auerbach, 23 Utah 
529, 65 P 488. 
Se ia Cts vy. Houghton, 38 Vt. 
oO. 
Wyo.—Thomas vy. Mann, 22 Wyo. 


39 elo a. LOS Ss 

Eng.—Knox v. Gye, L. R. 5 H. L. 
GdeG5-0 In) rey Clourhs 3147 @h; Dy 324; 
Kerrison v. Reddington, 11 Ir. Eq. 
451; Taylor v. Taylor, 28 L. T. Rep. 
INS: 89; 

[a] Survivor may check out from 
a bank (1) money deposited therein 
in the firm’s name. Rice v. Mer- 
chants’, etc., Nat. Bank, 100 Ala. 617, 
13S 659. (2) Where the partner- 
Ship business is carried on in the 
name of one member, the other, up- 
on the death of the former, has such 
control of the deposit as to entitle 
him to check it out. Commercial 
Nat. Bank v. Proctor, 98 Ill. 558. 


Pd 
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character as to 


held.®® 


[b] Possession of partnership 
books.—The surviving partner will 
be permitted to retain the books of 
the firm as against the executor of 
the deceased partner. Stief’s Hst., 10 
Pa uDist, 4467025. Pan Co. oao. 

[ec] Controlling stock owned in 
corporation——The surviving partner 
has the right, until the firm’s affairs 
are closed, to control and represent 
stock in a corporation which consti- 
tuted part of the firm’s assets. Ken- 
ton Furnace R., etce., Co. v. McAlpin, 
De Led ous 

{d] Rule is inapplicable to con- 
jugal partnerships under the civil 
law. Fulgencio v. Gatchalian, 21 
Philippine 252. 

5 BS: Ala.—Davis v. Sowell, 77 Ala. 
62. 

Mich.—Pfeffer v. Steiner, 27 Mich. 

537 


Mont.—Link v. Haire, 82 Mont. 406, 
267 PP. 952. 

N. Y.—Gratwick v. Smith, 202 App. 
Div. 600, 195 NYS) 5683) Hooley li. 
Grieve, 9 Daly 104, 9 AbbNCas 8 [aff 
82 N. Y. 625 mem]. 

Oh.—Enck v. Gerding, 67 Oh. St. 

82 Mont. 406, 


245, 65 NE 880. 

59. Link v. Haire, 
267 P-952; Gratwick v. Smith, 202 
App. Div. 600, 195 NYS 568; Hooley 
v. Grieve, 9 Daly 104, 9 AbbNCas 8 
faf€e S2. NN; ¥.°625 memj3;: Hinckt v. 
Gerding, 67 Oh. St. 245, 65 NE 880. 

60. Mosher v. Lount, 29 Ariz. 267, 
240 P 1027; In re Rogers, 37 Misc. 
54, 74 NYS 829. 

Right to continue business see in- 
fra § 654. 
Fong Sing v. O’Dell, 50 Cal. A. 
Ao. 


[a] Deceased partner’s adminis- 
trator.—Fong Sing v. O’Dell, 50 Cal. 
A. 55, 194 P 745; Stearns v. Hough- 
ton, 38 Vt. 583. 


5 Oe Ark.—Adams v. Ward, 26 Ark. 
oe os RENN v. Hart, 6 Conn. 

Ga.—Shaa V.ihuller, oRei MM. Charlkti: 
greget as v. Soper, 13 B. Mon. 


411, 56 AmD 573. 

La.—Junek v. Hezeau, 11 La. Ann. 
731; "Shipman v. Hickman, 9 Rob. 
149; Mathison: v. Field, 3 Rob. 44; 
Slimming; v. Parker “4 ‘Mart./(N. S: 
; Wyer v. Winchester, 2 Mart. 
NES 69: 

Tenn.—Barcroft v. 
Coldw. 430. 

_ Oe aetna thy, Vien Crooks? 92) UscOm@Qi 


Snodgrass, 1 


_ [a] Deceased’s representatives’ 
interest in firm property.—Before 
settlement of the partnership busi- 
ness, -the representatives of the de- 
ceased partner are not tenants in 
common with the surviving partner 


and ‘have but an equitable interest 
in the partnership property. Pfeffer 
v. Steiner, 27 Mich. 537. 

63. Shipman v. Hickman, 9 Rob. 
(La.) 149. 

64. Adams v. Ward, 26 Ark. 135; 
Shad v. Fuller, R. M. Charlt. (Ga.) 
501; Legendre v. Seligman, 35 La. 
Ann. 113. 

[a] Delivery of property, such as 


bills of lading to which a customer 
of the late firm may be entitled, may 
be made by the surviving partner. 
Legendre v. Seligman; 35 La. Ann. 


Collection of claims. 
control of the firm’s assets carries with it the sole®® 
right to collect all claims due the firm,®* even by 
instituting suits therefor,®* since not only the rights 
and liabilities but the remedies of the partnership 


[47 C.J.] 1045 


tives of the deceased partner, such tenancy in com- 
mon frequently has been treated as not of such a 


deprive the surviving partner of 


the right to exclusive possession and control of 
firm assets pending the settlement of the partner- 
ship affairs,°+ although the contrary has also been 


The right to possession and 


113. 

65. * Strathy. <ve -Crooks) 42) Uae: 
ORES (Ont)pipl- 

[a] Sale of assets by executor of 


deceased.—Surviving partners cannot 
recover in trespass from the executor 
of the deceased partner for a sale by 
him of partnership property. Stra- 
Be Vin Crooks 02 dU. iC. t@ we. COnt): 


66.) Voorhis® v2. Childs mo Nee 
354 [aff 18 Barb. 592, 1 AbbPr 43]; 
Gratwick v. Smith, 202 App. Div. 600, 
195 NYS 568; Richter v. Poppenhu- 
sen, 57 Barb. 309, 39 HowPr 82 [aff 
42 N. Y. 373, 9 AbbPrNS 263]; Rice 
v. Richards, 45 N. C. 277; Davis v. 
Churehy i Watts! (& 9S. eiCeape 220. 
Wallace v. Fitzsimmons, 1 Dall. (Pa.) 
248, 1 L. ed. 122. 

[a] Payment to representative of 
deceased partner is no defense to a 
suit by the survivor. Rice v. Rich- 


ards, 45 N. C. 277; Wallace v. Fitz- 
Su TLOnS) 1. Dall. ¢€Pa).248,,"1 sea, 
[b] Inventory and account.—In 


Kentucky the surviving partner must 
have a correct account kept, and 
must have a complete inventory 
made and exhibit it with his answer 
in the suit to settle the partnership 
Seas Macke v. Rolfe, 1 Ky. Op. 


67. 
262. 
La.—Cockerham v. Bosley, 
Ann. 65, 26 S 814. 
Williams, 


Ala.—Davis v. Sowell, 77 Ala. 
52 La. 
59 Md. 
7 Mass. 


Mich.—O’Connell v. Schwanabeck, 
76 Mich. 517, 43 NW 599. 

N. Y.—Murray v. Mumford, 6 Cow. 
441; Bernard v. Wilcox, 2 Johns. 
Cas. 374. 

Pa.—Wainwright v. Marine Nat. 
Bank, 72 Pa. Super. 221. 

Ss. C.—Younts v. Starnes, 42 S. C. 
22, 19 SEH 1011. 

Tex.—Amarillo Nat. Bank v. Har- 
rell, (Civ. A.) 159 SW 858. 

Wis.—Potter v. Stransky, 48 Wis. 
235, 4 NW 95. 

[a] That bank account was pay- 
able on joint signatures does not af- 
fect the survivor’s right to collect it 
for the purpose of liquidation. Wain- 
wright v. Marine Nat. Bank, 72 Pa. 
Super. 221. 

[b] Agreement as to division of 
proceeds.—Demand of copartners in 
trade belongs to the survivor to col- 
lect, notwithstanding an adjustment 
between the survivor and the ad- 
ministrator in which it was agreed 
that the proceeds of a demand should 
be divided equally between them. Pe- 
ters v. Davis, 7 Mass. 257. 

68. Gamble v. Allison Rural Inde- 
pendent School Dist., 132 Fed. 514 
[rev on other grounds 146 Fed. 113, 
LOLCCA 539 Udon Ste Moulsmles 
Mfg., ete:, Co., 60 Mo. A. 114, 


Md.—Gable v. 
46 


-Mass.—Peters v. Davis, 


[a] Survivor suing in own name. 
—Under Iowa statute, a surviving 
partner, succeeding to the interest 


of his deceased partner in a munic- 
ipal bond owned by the firm, may 
sue thereon in his own name. Gam- 
ble v. Allison Rural Independent 
School Dist., 132 Fed. 514 [rev on 
paper grounds 146 Fed. 113, 76 CCA 
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vest in, and are imposed upon, the surviving part- 
ner;®® yet it has been held that he cannot sue until 
he has been so authorized by the court.’° 

[§ 614] ce. New Contracts or Obligations—(1) 
Except as incidental to the winding up 
of the partnership business,‘? the surviving partner 
cannot enter into new contracts’? or obligations,** 
binding upon the firm or estate of a deceased part- 
ner, unless expressly so authorized by deceased by 
The surviving partner can- 
not revive a claim against the estate of the de- 


In General. 


will™* or contract.**® 


ceased partner.‘® 


[§ 615] (2) Making or Indorsement of Negotia- 
Unless he has been so author- 
a surviving partner cannot bind his cosur- 
vivors,‘® the firm assets,’® or the estate of the de- | 
ceased partner,®® by negotiable paper given in the 
firm name, even though it be given in substitution 
for a preéxisting debt®t or in renewal of a firm 


ble Instruments. 
ized,** 


69. Carrere v. Spofford, 15 AbbPr 
NS (N. Y.) 47, 46 HowPr 294. 

Parties to actions by or against 
firms in general see supra §§ 471-— 


70. Flower v. O’Conner, 7 La. 194. 
71. Rosenthal v. Hasberg, 84 NYS 


[a] Borrowing money.—In order 
to wind up the affairs of the copart- 
nership the surviving partner may 
borrow money. Rosenthal v. Has- 
berg, 84 NYS 290. 

[b] Liability insurance.—A_ sur- 
viving partner who is carrying on 
the firm business for settlement of 
the partnership affairs has a right 
to take out, under the original firm 
name, a policy insuring the firm 
against liability for injuries to em- 
ployees. Fidelity Union Casualty Co. 
Vou Hammock, (Tex Civ. (Al) ..b -SW 
(2d) 812 (even though the widow and 
heirs of the deceased partner had 
not consented to the surviving part- 
ner carrying on the business). 

72. Ala.—Glasscock v. Smith, 25 
Ala. 474. 

Ill.—Oneida State Bank v. Peter- 
son, 226 Ill. A. 381. 

Ky.—Snead v. Jenkins, 225 Ky. 832, 
10 SW (2d) 282. 

Mo.—Exchange Bank v. Tracy, 77 
Mo. 594. 

N. Y.—Durant v. Pierson, 124 N. 
Y. 444, 26 NE 1095, 21 AmSR 686, 12 
LRA 146; Stewart v. Robinson, 115 
N. Y. 328, 22 NE 160, 163, 5 LRA 410. 

N. C.—Irvin v. Harris, LS 27 INsaC: 
656, 109 SE 871. 

[a] Administrator’s liability.—A 
clause in partnership articles, by 
which the partners agree that the 
partnership shall continue for a 
specified time, notwithstanding the 
death of a partner, does not render 


the administrator of the estate of a 


deceased partner liable at law upon a 
contract made by the surviving part- 
ner. Edgar v. Cook, 4 Ala. 588. 

73. Mass.—Stanwood v. Owen, 14 
Gray 195. 

Mich.—People’s Nat. Bank v. Wil- 
cox, 136 Mich. 567, 100 NW _ 24, 4 
AnnCas 465. 

Miss.—Port Gibson Bank v. Baugh, 
17 Miss. 290. 

N 124 N. 


. Y.—Durant v: Pierson, 
Y. 444, 26 NE 1095, 21 AmSR 686, 
12 LRA 146; Stewart v. Robinson, 
SLB IN GONG 328, 22 NE 160, a W335 =t3) LRA 
410. 

Can.—Starrs v. Gaserave Brewing, 
CtCamCOnr sla Canes: tOra Dilly sOilton 

“After the dissolution of the firm 
the authority of each partner to 
bind the firm continues only so far 
as is necessary to settle and liquidate 
existing demands, and to complete 
transactions begun but unfinished at 
the time of the dissolution, and not 
otherwise.”’ Stanrs tov. Cosgrave 
Brewing, ete., Co., supra. 

74, Wxehange Bank v, Tracy, 77 
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note;** yet the law has been held to be otherwise 
in the case of renewal,®? especially if the note be 
given for the purpose of more advantageously wind- 
ing up the partnership affairs.** 
viving member cannot create liabilities against the 
deceased partner’s estate by the indorsement of 
partnership paper,’® nor bind such estate by the 
renewal of an accommodation indorsement made 
prior to the partner’s death,’® his indorsement of 
firm. paper will transfer all of his own interest ;%* 
and since the surviving 


Although the sur- 


partner has authority to 


assign firm paper in winding up the affairs of the 


survivor’s 


The surviving 


Mo. 594. 
75. Exchange Bank v. Tracy, su- 
pra. 


76. Bloodgood v. Bruen, 8 N. Y. 
re Seld. 129 [rev 6 N. Y. Super. 
Revival of «ciaitis® after dissolu- 
tion see Limitations of Actions §8 
609. 

77. Tillotson v. Tillotson, 34 Conn. 
335; Oneida State Bank v. Peterson, 
226 Ill. A. 381. 

78. Marlett v. Jackman, 3 Allen 


(Mass.) 287; Jenness v. Carleton, 40 
Mich. 343; Matteson v. Nathanson, 
38 Mich. 377. 


[a] Even though the payee had 
no notice of the prior dissolution of 
a) firm, by .the death’ of ‘a partner, 
when he received a note signed by 
one surviving member, he cannot 
hold other members liable upon such 
note. Marlett v. Jackman, 3 Allen 
(Mass.) 287. 

79. Patrick v. Wood, 162 Ga. 137, 
133 SE 870; Durant v. Pierson, 58 
Hun 190, 11 NYS 842 [rev on other 
grounds 124 N. Y. 444, 26 NE 1095, 
21 AmSR 686, 12 LRA 146]. 

[aj] Mutual mistake of creditors 
and surviving partner as to a note 
of the latter binding the firm’s as- 
sets does not release the surviving 
partner from his individual liability 
on the instrument. Patrick v. Wood, 
N62.-Ga. 137,05 1383" SH S70. 

go. Ala.—Lang v. Waring, 17 Ala. 
45 : 


Mich.—Cooperstown First Nat. 
Bank v. Ionia State Sav. Bank, 130 


Mich. 332, 89 NW 941; Jenness v. 
Carleton, 40 Mich. 343. 
17 Miss. 290. 


Mo.—Exchange Bank v. Tracy, 77 
Mo. 594. 

Pa.—Castle v. Reynolds, 10 Watts 
51: Connelly v. Withers, 9 LancBar 
day, 


81. Wood v. Todd, 251 Fed. 530, 
163° COAY 5245") Lane we Wearing,, 27 
Alay as. 

fa] An unauthorized note does 
not extinguish the preéxisting debt 
for which the note was given. Ray- 
burn v. Newell, 10 Ky. Op. 449. 

82. Gainesville First Nat. Bank v. 
Cody, 93 Ga.:127, 19 SE 831;: Liex- 
ington Nat. Exch. Bank v. Wilgus, 95 
Ky. 309, 25 SW 2, 15 KyL 763. 

[a] Effect of creditor’s accept- 
ance of renewal note.—(1) Accept- 
ance by a creditor of a renewal note 
given by the surviving partner will 
not discharge the creditor’s claim 
against the firm assets, although it 
will discharge the individual liabil- 
ity of all partners except the one 
executing the renewal note. Gaines- 
ville First Nat. Bank v. Cody, 93 Ga. 
127, 19 SE 831; Lexington Nat. Exch. 
Bank v. Wilgus, 95 Ky. 309, 25 SW 2, 
15 KyL 763. (2) However, the cred- 
itor’s acceptance of the renewal note 


partnership,®® legal title to the whole will, by the 
indorsement, 
assignee ;°® yet it has been held otkerwise.?° 

[§ 616] d. Disposition of Assets=(1) In General. 
partner has full power to control 
and dispose of the firm assets for the purpose of 
winding up the firm’s affairs,°+ including power to 


pass to the indorsee as 


will not release the estate of the de- 
ceased partner unless such was the 
creditor’s intention. Lexington Nat. 
lixch. Bank v. Wilgus, supra. 
es Dundass v. Gallagher, 4 Pa. 

od. 

la] Renewal of accommodation 
indorsement.—The surviving partner 
has the implied right to continue an 
accommodation on a note in renewal 
of a former note. Dundass v. Gal- 
lagher, 4 Pa. 205. 

84. Sealy v. Stephenson, 32 B. C. 
US 11923) 504 Domi 13-e loos 
WestWkly 465. ies 


85. White v. Union Ins. Co., 
Cc. L. 556,.9 AmD 726. 
86. {Cental Sav. Bank v. Mead, 52 


87. Bones v. Thorn, 2 Mart. N. S&S. 


> ~ 

[a] Note payable to “the late firm 
of C. C. & Co., or order’ is to be con- 
sidered as legally payable to the 
surviving partners, and the survivor 
subsequently acquiring the whole in- 
terest can transfer such legal inter- 
est by indorsement. Douglass -v. 
Hall, 22 Vt. 451. 

8& Johnson v. Berlizheimer, 84 
Ill. 54, 25 AmR 427; Milbank-Scamp- 
ton Milling Oo.uy. Packwood, 154 Mo. 
A. 204, 1383 SW 667. 

[a] Fact that administrator of 
deceased partner joins with the sur-— 
viving partner in the assignment of 
a note does not affect the validity of 
the surviving partner’s assignment. 
Milbank-Scampton Milling Co. v. 
ee gS ot 154 Mo. A. 204, 133 SW 

89. Glasscock vy. Smith, 25 Ala. 
474; Johnson v. Berlizheimer, 84 Ill. 
54, 25 AmR 427; Bredow v. Mutual 
Sav. Inst., 28 Mo. 181; Grether v. 
Smith, 17 S. D. 279, 96 NW 93. 

[a] Indorsement by deceased 
without delivery.—When the firm 
name is written on the back of the 
paper by the deceased, but no de- 
livery is made before ‘his death, a 
delivery thereafter by the survivor 
is not an indorsement by him, and 
legal title does not pass. Glasscock 
v. Smith, 25 Ala. 474. 

90. Cavitt v. James, 39 Tex. 189. 

91. U. S.—Emerson v. Senter, 118 
WHS. 88) NOU SCt, Sei sOm meds 49; 
Scenes v. Klein, 104°U.S. 18, 26 i 
e 

Ala.—Offutt v. Segtt, 47 Ala. 104; 
Andrews v. Brown, 21 Ala. 487, 56 


AmD 252. 
TWla.—Price v. Hicks, 14 Fla. 565. 
Ida.—Amunategui Vv. Spokane 
36 Ida. 688, 214 P 


Seas Loan Co., 
pul 


lowa.—Lewis v.. Lewis, 166 NW 
107, 156 NW 332. 
iat: .—Blanton v. Blanton, 9 Ky. Op. 
Md.—Gable v. Williams, 59 Ma. 46. 
Mich.—Comstock v. McDonald, 136 
Mich. 489, 101 NW _ 55; Barry Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 616-617} 


transfer choses in action®? and compromise such 
claims as he considers necessary;®* and in exereis- 
ing such power the survivor of an insolvent firm 
may prefer creditors in the payment of obliga- 
tions,®* even to the exclusion of other creditors of 
the firm.®® However, power to alienate the assets 
has been denied where the representatives of the 
deceased partner are treated as tenants in common 
with the survivor;®°® and where the proceedings in 
settlement of the estate are governed by statute,?? 
settlement must be made in accordance therewith.?® 
Since this power of disposition may be exercised 
only in settling the partnership’s affairs,®® the rep- 
resentatives of the deceased member may require 


that the joint property be applied 


of joint debts, ‘such right corresponding to that of 


a surviving partner to have firm 
plied to firm indebtedness;? and 
must be made in good faith,® and 


Briggs, 22 Mich. 201. 
Ly ss ame at v. Tupper, 16 Miss. 
pro Holman v. Nance, 84 Mo. 

74. 

Nebr.—Loeb v. Huston, 99 Nebr. 
314, 152 NW 553; Lindner v. Adams 
County Bank, 49 Nebr. 735, 68 NW 
1928; Bartlett v. Smith, 1 Nebr. 
(Unoft.) 328, 95 NW 661, 5 Nebr. 


seat. 337, 98 NW 687. 

Y.—Costello v. Costello, 209 N. 
ayes N52, 103 NE 148; Durant v. Pier- 
son, 124 N. Y. 444, 26 NE 1095, 21 
AmSR 686, 12 LRA 146; Thursby v. 
Lidgerwood, 69 N. Y. 198; McCann 
v. Hazard, .36 Mise. 7, 72 NYS 45; 
Rosenthal v. Hasberg, 84 NYS 290; 
Egberts v. Wood, 3 Paige 517, 24 
AmD 236. 

N. 


C.—Hodgin v. People’s Nat. 
Bank, 128 N. C. 110, 38 SE 294. 
Pa. ’ “Seybert Vv. Robinson, Ftp iat 


Dist. .403,) ld ba, -Co, 198. 

Ss. C.—Schenk v. Lewis, 125 S. C. 
228, 118 SE 631; White v. Union Ins. 
Co, 10rs. Cp Lieihd6,69 AnD. 726. 

Tenn.—McAlister v. Montgomery, 
3 Hayw. 94. 

poe ent v. Morrow, (Civ. A.) 
225 SW 58 

ee v. Bourne, [1906] 2 
Ch. 427, 6 AnnCas 33, 3 BRC 569. 

[a] ‘Sole surviving partner in 
possession of the firm assets may do 
any act in the way of settling firm 
debts that the entire firm could have 
done. Bartlett v. Smith, 1 Nebr. 
(Unoff.) 328, 95 NW ‘661, 5 Nebr. 
(Unoff.) 337, 98 NW 687. 

{b] Surviving partners are pro- 
prietors for the uses of the partner- 
ship and have authority to devote the 
assets to the payment of partnership 
debts. Holman v. Nance, 84 Mo. 674. 

[ec] Bepayment of advances.— 
Where one of two partners, who were 
tenants under a cropping lease, died 
before the crop was sold, the sur- 
viving partner not only could, but 
should, repay to the landlord from 
his copartnership proceeds the ad- 
vances by the landlord to the firm. 
Bright v. Morrow, (Tex. Civ. A.) 225 
SW 580. 

[d] Sale by firm of which surviv- 
or is member.—The survivor may 
turn the merchandise of the late firm 
over to a new firm of which he is a 
member to be sold on commission. 
. Badger, 171 Mass. 279, 50 


[e] In California, under a stat- 
ute regulating the estates of deceased 
persons, the surviving partner has 
the absolute power of disposition of 
the partnership assets. Peo. v. Hill, 
162 Cal) 113: 

Right to dispose of title to realty 
see infra § 625. 

92. American Hardwood Lumber 
Co. v. Nickey, 101 Mo. A. 20, 73 SW 
331; Ekberg ¥. Lancaster, 105 Nebr. 
510, 181 NW 160; Roys v. Vilas, 18 
Wis. 169. 4 
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for his own at 


to the payment 


assets first ap- 
the disposition 
to the best ad- 


[a] Sale of judgment recovered 
by firm.—tIn liquidating the partner- 
ship’s affairs, either. of the surviving 
partners may sell a judgment re- 
covered by the firm. Thursby v. Lid- 
gerwood, 69 N. Y. 198. 

{b] Assignment in survivor’s own 
name.—An assignment by the sole 
surviving partner of a judgment be- 
longing to the partnership held valid, 
although it was made in his individ- 
ual name. Loeb v. Huston, 98 Nebr. 
314, 152 NW 553. 

[c] Assignees of surviving part- 
ner, and not the executors of de- 
ceased, are entitled to a sum _ due 
the firm. Dixon v. Hamond, 2 B. & 
Ald. 310, 106 Reprint 380. 

Transfer of negotiable instruments 
see supra § 615. 

93. Barry v. Briggs, 22 Mich. 201. 

94. Ky.—Wilson v. Soper, 13 B. 
Mon. 411, 56 AmD 573. 

Miss.—Roach y. Brannon, 57 Miss. 
490; Port Gibson Bank v. Baugh, 17 
Miss. 290. 

Mo.—Crow v. Weidner, 36 Mo. 412. 

Nebr.—Bartlett v. Smith, 5 Nebr. 
(Unoff.) 337, 98 NW 687. 

N. H.—French v. Lovejoy, 12 N. 
H, 458. ; 

N. Y.—Loeschigk v. Hatfield, 51 N. 
Wa 660) fati28) NIM Ys) -Super: . 26,54 
AbbPrNS 210]; Egberts v. Wood, 3 
Paige 517, 24 AmD 236. 

N. C.—-Hodgin ne People’s Nat. 
Bank, 128 N. C. 110, 38 SE 294. 

95. Bartlett v. Smith, 5 Nebr. 
(Unoff.) 337, 98 NW 687. 

96. Shipman v. Hickman, 9 Rob. 
(La.) 149. 

[a] Survivor cannot release right 
of recourse of the partnership, as ac- 
commodation acceptors, upon a third 
person, so as to render the latter 
competent as a witness. Bookout v. 
Anderson, 2 La. Ann. 246. 

97. See statutory provisions. 

98. Harrah v. State, 38 Ind. A. 
495, 76 NE 448, 77 NE 747; Dow v. 
Simpson, 17 N. M. 357, 132 P 568. 

99. See cases supra note 91. 

1. In. re Clap, 5 EF. Cas. No. 2,783, 
2 Lowell 168. 


own debts'® so 
superior to the 


2. Glenn v. W. C. Mitchell Co., 282 
Fed. 440, 285 Fed. 381. 

8. Dalton v. Humphreys, 242 Fed. 
Lh lS Due CAL SO. 

4 Ogden v. Astor, 6 N. Y. Super. 
piilake 

5. Jackson v. Gunton, 218 Pa. 275, 


67 A 467. 

6. Jackson v. Gunton, supra. 

[a] Tllustration.—A quitclaim 
deed to all the partnership property, 
goods as well as lands, wherein. the 
survivor was described as party of 
the first part and for which the con- 
sideration was one dollar, was held 
not to pass the joint partnership in- 
terest but only the interest of the 
survivor. Jackson v. Gunton, 218 Pa. 
275, -6% A, 467. 


vantage of the deceased member’s estate.* 
lows that the assets cannot be given away® or dis- 
posed of at a price that amounts to a gift.® 
survivor cannot, 
ferred by an agreement therefor,‘ 
partnership assets to his own use® or deal with 
them for his own benefit;® 


1047 
It fol- 


[47 C.J.] 


The 
in the absence of authority con- 
appropriate the 


nor can he take them 
a stated value without the assent 


of the representatives of the deceased member;'° 
yet it has been held otherwise where he makes the 
sale to himself honestly and at full value. 

[§ 617] (2) Mortgage or Pledge. 
partner has the right to pledget? or mortgage*® 
firm personalty to secure firm debts, or to raise mon- 
ey with which to pay such debts,t* even though 
the firm be insolvent;'> but he may not mortgage 
the interest of the deceased partner to secure his 


The surviving 


as to give the mortgagee a right 


equity of the personal representa- 
7. Joseph w. (Herzig, 198s Ne XY; 

, 92 NEY 103% 

Joseph v. Herzig, supra. . 

Mosher v. Lee, (Ariz.) 261 P 


35; Gable v. Williams, 59 Md. 46; 
Dewey v. Chapin, 156 Mass. 35, 30 
NE 223. 

10. Mosher v. Lee, (Ariz.) 261 P 
He Ogden v. Astor, 6 N. Y.. Super. 

11. McKleroy v. Musgrove, 203 
Ala. 608, 84 S 280. 

[a] Transferring assets to new 


firm.—In the absence of adverse ac- 
tion by creditors, a surviving part- 
her may transfer assets to a new 
firm, composed of himself and his 
deceased partner’s legatee, in con- 
Sideration of an agreement pees pay 


the old firm’s. debts. Dalto Ve 
supanr eX ey 242 Fed. 777, 155 "COA 
12. Bohler v. Tappan, 1 Fed. 469, 


1 McCrary 134; Amunategui v. Spo- 


kane Cattle Loan Co., 36 Ida. 688, 
214 P 211. 
13. U. S.—Bohler v. Tappan, 1 


Fed. 469, 1 McCrary 134, 
Colo.—Burchinell vy. Koon, 25 Colo. 
59, 52 P 1100 [aff 8 Colo. A. 463, 46 
PE Oa ile 
Ida.—Amunategui v. Spokane 
ae ‘Loan Co., 36 Ida. 688, ood i 


Ind.—Courtland Forging Co. v. Ft. 
Wayne First Nat. Bank, 141 Ind. 
518, 40 NE 1070; Havens, etc., Co. .v. 
Harris, 140 Ind. 387, 39 NE 49; Peru 
First Nat. Bank v. Parsons, 128 Ind. 
147, 27 NE 486; Hadley v. Milligan, 
100 Ind. 49. 

N. Y.—Bell v. Hepworth, 134 N. Y. 
442, 31 NE 918; Durant v. Pierson, 
124 N. Y. 444, 26 NE LOOMS; 20 AmSR 
686, 12 LRA 146: McCann v. Hazard, 
36 Mise. 7, 72 NYS 45. 

Oh.—In re Crane, 4 OhS&CP 398, 
29 CinecLBul 93. 

eT go wae v. Bourne, [1906] 2 
Ch. 427, 6 AnnCas 38, 3 BRC 569. 

[a] 'paiture to file statutory bond 
and inventory of the late firm’s prop- 
erty and of its creditors and liabili- 
ties held not to invalidate a mortgage 
given by the surviving partner upon 
the partnership assets. Courtland 
Forging Co. v. Fort Wayne First 
Nat. Bank, 141 Ind. 518, 40 NB 1070; 
Havens, .etc., Co. v. Harris, 140° Ind. 
387, 39 NE 49; Peru First Nat. Bank 
v. Parsons, 128 Ind. 147, 27 NE) 486. 

14. People’s Nat. Bank v. Wilcox, 
136 Mich. 567, 100 NW 24; Durant v. 
Pierson, 124 N. Y. 444, 26 NE 1095, 
21 AmSR. 686, 12 LRA 146; Rosen-. 
thal v. Hasberg, 84 NYS 290. 

15. Burchinell v. Koon, 25 Colo. 
59, 52 P 1100 [aff 8 Colo. A. 463, 46 
P32 ier hernuy BurstamNat: Bank Ae 
Parsons, 128 Ind: 147, 27 NE 486) 
Hadley v. Milligan, 100 Ind. 49; In 
re Crane, 4 OhS&CP 398, 29 
CincLBul 98. : 

16. Brown v. Watson, 66 Mich. 
223, 38 NW 493. 
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tives of the deceased partner to have such assets 
applied to the debts of the firm;!’ nor may he bind 
the separate estate of the deceased partner by a 
mortgage of firm assets,'® even though the funds 
obtained be used in the payment of partnership ob- 
hgations.?® 

[§ 618] (8) Assignment for Benefit of Creditors. 
The weight of authority is in favor of the view 
that, in the absence of statutory provisions other- 
wise,?° the surviving partner may make a general 
assignment of firm assets for the benefit of firm 
ereditors,? and may therein validly prefer some 


partnership ereditors over others,?? although it is 
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[§§ 617-619 


ner of an insolvent firm is not permissible,*° and 
a general assignment even without preferences has 
been held invalid.?7 

Assignment for survivor’s own creditors. A sur- 
viving partner who has, in good faith, acquired for 
himself the right and interest of the deceased part- 
ner in the firm property may execute and deliver a 
general assignment of the partnership assets for. 
the benefit of his own ereditors;** but where he 
has not so acquired the entire assets of the firm, he 
can assign neither such assets?® nor his interest 
therein®® in payment of personal creditors. How- 
ever, a single assignment of the firm’s property for 
the benefit of firm creditors and of the survivor’s 


sometimes required that both the firm and the sur- 
viving partner be insolvent in order to make an 
assignment valid.2® Even where a preference as to 
firm ereditors is valid, the survivor may not make 
a general assignment giving a preference to the 
payment of the individual debts of his deceased 
partner,?* although a part of the proceeds derived 
from, the creation of such debts may have gone into 
In a few jurisdictions 
a preferential assignment by the surviving part- 


the partnership business.?° 


17. Allen v. Nashville Second Nat. 
Bank, 6 Lea (Tenn.) 558. 

18. Port Gibson Bank v. Baugh, 
17 Miss. 290. 


19. Port Gibson Bank v. Baugh, 
supra. 

20. Shattuck v. Chandler, 40 Kan. 
516,020 P 225, 10: AmSR 227;° State 


v. Withrow, 141 Mo. 69, 41 SW 980. 

[a] Under the Kansas statutes 

. the surviving partner is a trustee 
and cannot delegate his trust by an 
assignment to another for the bene- 
fit of creditors. Shattuck v. Chand- 
mae 40 Kan. 516, 20 P 225, 10 AmSR 
{b] Statutes requiring bond by 
survivor.—(1) It has been held that 
a statute providing for the giving of 
a bond and for the winding up of the 
partnership estate under the auspices 
of the probate court abrogates the 
survivor’s common-law right to as- 
sign firm assets for the benefit of 
creditors (State v. Withrow, 141 Mo. 
69, 41 SW 980); (2) and jurisdiction 
of a partnership estate cannot be 
transferred from the probate court 
to the circuit court by means of a 
voluntary assignment for benefit of 
creditors by the surviving partner 
(Troll v. St. Louis, 257 Mo. 626, 168 
SW 167); (3) but it has also been 
held that a statute providing for the 
giving of a bond by the survivor and 
permitting the appointment of a re- 
ceiver on his failure to comply does 
not affect the survivor’s right to as- 
sign for the benefit of creditors 
where a receiver ‘thas not been ap- 
pointed, although the bond has not 
been given (Havens, etc., Co. v. Har- 


ris, 140 Ind. 387, 39 NE 49). 
21. U. S—Emerson v. Senter, 118 
WATS 356 SCLI9OSI 30 Ta edi e40: 
Ala.—Espy v. Comer, 80 Ala. 333. 
Ind.—American Bonding Co.~- v. 
State, 40 Ind. A 559, 82 NE 548. 


Ky.—Atchison vy. Jones, 1 SW 406, 
8 KyL 259. 

Md.—Riley v. Carter, 76 Md. 581, 
25 A 667, 35 AmSR 443, 19 LRA 489. 

Mass.—Hewitt v. Hayes, 204 Mass. 
586, 90 NE 985, 27 LRANS 154. 

Minn.—Hanson v. Metcalf, 46 
Minn. 25, 48 NW 441. 

N. Y.—Haynes v. Brooks, 116 N. Y. 
487, 22 NE 1083; Stanford v. Lock- 
wood, 95 N. Y. 582; Williams v. Whe- 
don, 39 Hun 98 Laff WOO eaNis) AG maser, 
16 NE 365, 4 AmSR 460]; Palmer 
v. Myers, 43 Barb. 509, 29 HowPr 8. 
But see Hutchinson v. Smith, 7 
Paige 26 (suggesting that probably 
a provision of the revised statutes 
renders such assignments invalid). 


vivor’s 


Oh.—In re Crane, 4<OhS&CP 398, 


29 CineLBul 93. 
Pa.—Farmers’ Bank v. Ritter, 9 


Pa. Cas. 433, 12 A 659. 


Ss. C.—White v. Union Ins. Co., 
10 S.C. L. 556, 9 AmD 726: 
Tex.—Rogers v. Flournoy, 21 Tex. 


Civ. A. 556, 54 SW 386. 

Ont.—Davidson v. Papps, 28 Grant 
Chrsole 

{a] That assignment includes in- 
solvent survivor’s individual proper- 
ty is no ground of objection thereto. 
Haynes v. Brooks, 116 N. Y. 487, 22 
NE 1083. 


{[b] Administrators of special 
partner have nothing to do with exe- 
cuting an assignment. Farmers’ 


Epek v. Ritter, 9° Pa. Cas. 433, 12.4 

[c] Inclusion of judgment in gen- 
eral assignment.—Although a sum- 
mary of assets of partnership, as- 
signed by the surviving partner to 
plaintiff, did not show a certain judg- 
ment, such judgment passed under a 
general assignment, if such was the 
intention. Cross v. Hall, 170 NYS 64. 

22. U. S.—Emerson v. Senter, 118 
U. S..-3,°6 SCt 981, 305i ed. 949) Au- 
gust v. Calloway, 35 Fed. 381 (Geor- 
gia). 

Ind.—Havens, etc., Co. v. Harris, 
140 Ind. 387, 39 NE 49; American 
Bonding Co. v. State, 40 Ind. A. 559, 
82 NE 548, 

Ky.—wWilson v. Soper, 13 B. Mon. 
411, 56 AmD 573. 

N. Y.—Durant v. Pierson, 124 N. 
Y. 444, 26 NE 1095, 21 AmSR 686, 12 
LRA 146; Haynes v. Brooks, 116 N. 
Y. 487, 22 NE 1083; Beste v. Burger, 
110 N. Y. 644 mem, 17 NE 734, 2 Silv. 
A. 91; Williams v. Whedon, 109 N. 
Ye 333, 16 NE 365, 4 AmSR 460; 
Loeschigk v. Hatfield, 51 N. Y. 660 
[aff 28 N. Y. Super. 26, 4 AbbPrNS 
210, and overr Loeschigk v. Addison, 
260N., Yo Supers ssl 19 Abb Per 169: 
Bush Co. v. Gibbons, 87 App. Div. 
576, 84 NYS 478; Egberts v. Wood, 
3. Paige 517,- 24 AimD* 236. Contra 
Nelson v. Tenney, 36 Hun 327, 2 
HowPrNS 272 [app dism 100 N. Y. 
627 mem] (where it was held that 
a surviving partner has no power, 
without the consent and concurrence 
of the representatives of the de- 
ceased partner, to make an assign- 
ment to a trustee for the benefit of 
ereditors which creates preferences 
among the creditors). 

Va.—Patton v. Leftwich, 86 Va. 
421, 10 SE 686, 19 AmSR 902, 6 LRA 
569. 


[a] Strict construction of volun- 


property for his own creditors is Valid,?t although 
a general assignment for the benefif*of fem creditors 
which gives preference to some fifm creditors and 
then provides for payment pro rata of the sur- 
individual debts, without first providing for 
the payment of the firm debts in full, is void.*? 

[§ 619] (4) Payment of Individual Debts. 
though the surviving partner holds the legal title 
.to the firm assets,** he has no right to transfer them 


Even 


tary assignments containing prefer- 
ences.—Under the statutes of Geor- 
gia, voluntary assignments contain- 
ing preferences must be construed 
strictly as against the assignee, and 
an assignment by a surviving part- 
ner which does not show upon the 
face of the deed that both he and the 
partnership are insolvent is fraud- 
ulent and void. August v. Calloway, 
35 Fed. 381. 

23. August v. Calloway, supra. 

[a] Required showing of insol- 
vency.—Under the law that a surviv- 
ing partner cannot make an assign- 
ment for creditors, giving prefer- 
ences, unless both he and the part- 
nership are insolvent, an assignment 
not showing on its face such facts 
of insolvency is void. August v. Cal- 
loway, 35 Fed. 381. 

24. Chambers v. Smith, 60 Hun 
248, 14 NYS 706. 

25. Chambers v. Smith, supra. 

26. Salsbury v. Ellison, 7 Colo. 
TG E3032, pes 06H SP 485. 4 Ome Ane 
347; Barcroft ae Snodgrass, 1 Coldw. 
(Tenn.) 430. 

[a] Reasons for rule.—(1) The 
surviving partner is held to be a 
trustee for:all of the firm creditors 
and hence cannot sacrifice the inter- 
est of one creditor to favor another. 
Salsbury v. Ellison, 7 Colo. 167, 2 P 
906, 49 AmR 347. (2) The personal 
representatives have a lien and the 
partnership creditors a quasi lien on 
the partnership effects, with which 
liens an assignment would be incon- 
sistent. Barcroft v. Snodgrass, 1 
Coldw. (Tenn.) 430. 

27. Tiemann v.- Molliter, 71 Mo. 
512; Bareroft v. Snodgrass, 1 Coldw. 


(Tenn.) 430. 
28. Bates v. McNulty, 4 NYSt 
Neel 


2b ees 


French vy. Lovejoy, 


Rogers v. Flournoy, 
. 556, 54 SW 386. 
Riley v. / Carter; «46. Mdb es 5i8 ir 
25 A 667, 35 AmSR 443, 19 LRA 489. 
[a] An assignment for the benefit 
of “my” creditors, by a surviving 
partner, of all partnership and in- 
dividual property, was considered as 
an assignment of partnership prop- 
erty for the benefit of partnership 
creditors, and of separate property 
for the benefit of separate creditors, 
and held valid. Riley v. Carter, 76 
Md. 581, 25 A 667, 35 AmSR 443, 19 


LRA 489. 

32. Roe v. Hume, 72 Hun 1, 25 
NYS 576. 

383. See supra § 613. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 619-621] 


in payment of his individual debts** before fully 
discharging those due from the firm,®° unless suffi- 
cient assets or proceeds thereof be retained to sat- 
isty the firm debts;*° and a transferee who, with 
notice, takes from the survivor any part of the 
assets of an insolvent firm in satisfaction of, or as 
security for, a debt owing to him by such surviving 
partner individually can be charged as a trustee 
thereof at the suit of firm e¢reditors*’ or the rep- 
resentatives of the deceased partner.*® 

[§ 620] e. Application of Credits to or by Sur- 
vivor. Payments made by the surviving partner, 
while merely continuing the business, to one who is 
a ereditor of the old firm and also of the business 
subsequently conducted by the survivor will be 
imputed to the earliest item of indebtedness, in the 
absence of proof that they were properly made in 
the discharge of later items.°® If a surviving part- 
ner-makes payments, with partnership funds, to a 
creditor of the firm who is also a ereditor of the 
surviving partner individually, the creditor must 
apply the payments to the partnership debt, although 
no direction be given for their’ application.t° Pay- 
ments made to the surviving partner by one who is 
a debtor of the old firm and of the new business 
conducted by the survivor will likewise be imputed 
to the oldest item;*t and where the survivor suc- 
ceeds to the firm business and continues it on his 

34 Ark.—Hill v. Draper, 54 Ark. 40. 


395, 15 SW 1025. 106 
Ind.—Holland v. Fuller, 13 Ind. 


Ky.—Jones v. Dulaney, 86 SW 547, 
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Wiesenfeld v. Byrd, 17 S. C. 


Application of payments in general 
195. see Payment [30 Cyc 1227]. 
< Baymont. of individual debts see 
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own account and in his own name, with a debtor’s 
knowledge and consent, such survivor may apply 
subsequent payments and credits in satisfaction 
of the indebtedness to the firm instead of applying 
it to debts arising after the survivor became sole 
owner. *? 

[§ 621] 3. Receivership of Partnership Assets, 
Injunction against Disposal. Regardless of the sur- 
vivor’s general right, a court of equity may, upon 
proper applieation,*® take from him the possession 
and control of the partnership assets and appoint a 
receiver when partnership property is being mis- 
managed,** wasted,*® improperly commingled with 
that of the survivor,‘® or when the survivor is faith- 
less to his duty,#7 as in continuing the business for 
a purpose other than to close it,*® or is delaying un- 
reasonably in closing the affairs,*® or if property 
is in danger of being dissipated®® or destroyed;** 
but the survivor will not, by the appointment of a 
receiver, be deprived of his right to close up the 
partnership affairs if he is responsible and acts in 
eood faith,®? even though he be insolvent and has 
preferred certain partnership creditors,°? or even if 
he continues the business beyond the time allowed 
by law if it appears that he is solvent, is not per- 
mitting the assets to be wasted, and can comply with 
any final decree in favor of the deceased partner’s 
estate;°* nor will he be deprived of his right to 

[a] Where the surviving partner 
fails to wind up the firm affairs 
within a reasonable time, a court of 


equity will appoint a receiver. 
Clouston v. Ogden, 1 Hawaii 316. 


OTe at VAT, 7025 SFO; supra § 61 50. Mosher v. Lount, 29 Ariz. 267, 
N. Y.—Titman v. Twelfth Ward 41. ses Ve Dietz, 3)1Oh. Cire Ct, 240 Pe l0275s Connor sve Allen wtdarsr. 
Bank, 12 NYS 634 [aff 124 N. Y. 667 | 612, 2 Oh. Cir. Dec. 355. (Mich.) 371. ; 
mem, 25 NE 855 mem]; Hutchinson 42. Boyd v. Webster, 59 N. H. 89. 51. Mosher v. Lount, 29 Ariz. 267, 
v. Smith, 7 Paige 26. 43. Ekberg v. Lancaster, 105 | 240 P 1027. . 
S. C.—Knox v. Schepler, 20 S. C. L.| Nebr. 510, 181 NW 160. 52. Dickens v. Dickens, 154 Ala. 
B95: 44, Moyers v. Cummings, 17 App. 440, 45 S 630; Walker v. House, 4 
Tenn.—Allen v. Nashville Second] (py ©.) 269: Connor v. Allen, Harr. | Md. Ch. 39; Evans v. Evans, 9 Paige 
Nat. Bank, 6 Lea 558. (Mich.) 274 Nelson ve Tenney, 36 Na °¥5)" A783 “Collins jv Mouns aa 
_Tex.—Rogers v. Flournoy, 21 Tex. tum 397 3 HowPrNS 272 [app dism Maeg. 385. f 
Civ. A. 556, 54 SW 386. 100 N. Y. 627 mem] [a] Bule applied.—Unless ' the 
[a] Partner’s assigning debt due fate Survivor's duty to show dis- | SUrviving partner, suing the repre- 
him from firm.—Where 


a firm was 
largely indebted to a surviving part- 
ner for advances, and the survivor 
was indebted to a commission mer- 
chant, transfer by the survivor to the 
merchant of the debt due the sur- 
vivor from the firm in discharge of 


partner, 


of the money 


position of money.—If a surviving 
upon being ordered to de- 
liver to receivers-partnership money 
collected by him, has not 
in his possession or 
under his control, 


sentative of the deceased partner for 
a renewal lease of premises of the 
firm secretly obtained by the de- 
ceased partner, is irresponsible, the 
court may not appoint a receiver of 
the rents under the renewal lease, on 
the motion of his 


any part 


it is incumbent 


the survivor’s debt to the merchant 
held proper. Peyton v. Stratton, 7 
Gratt. (48 Va.) 380. 

35. Gable v. Williams, 59 Md. 46; 
Ogden v. Astor, 6 N. Y. Super. 311; 
Case v. Abeel, 1 Paige (N. Y.) 393. 

36. Bright v. Morrow, (Tex. Civ. 
A.) 225 SW 580. 

[a] Transferee’s liability for con- 
version,—A landlord is not liable 
for conversion of the funds of a de- 
ceased tenant where it appeared that 
the surviving partner of deceased, 
after harvesting the crop, paid an in- 
dividual debt to the landlord from 
the proceeds, if it also appeared that 
after such payment the surviving 
partner retained sufficient portion of 
the proceeds to satisfy the deceased 
partner’s claim in full. Bright v. 
Morrow, (Tex Civ. A.) 225 SW 580. 

37. Hill v. Draper, 54 Ark. 395, 15 


SW oe 

38. Brown v. Watson, 66 Mich. 
223,338 NW 493. 

Boe. Diek vi Laird, <7 _F. Cas. No: 
3,892, 5 Cranch C. C. 328; Stanwood 
v. Owen, 14 Gray (Mass.) 195; Clay- 


ton’s Case, 1 Meriv. 572, 35 Reprint 
Vole Lom aoe 

[a] Where payment was specifi- 
cally appropriated to a bill drawn 
against a particular shipment by the 
survivor in ‘accordance with the 
usage of the old firm, such appropri- 
ation was suStained by the court. 
Dick vy. Laird, ie ae Cas. No. 8,892, 
be Cranch C: go. 3 


upon him to show clearly what dis- 


position has been made of it. Moy- 
pie Vee Cummings, If “Apps (Dr Cc.) 

69. 

45. Miller v. Jones, 39 Ill. 54; 
Ekberg v. Lancaster, 105 Nebr. 510, 
181 NW 160. 

46. Moyers v. Cummings, 17 App. 
(D. C.) 269; Ekberg v. Lancaster, 


105 Nebr. 510, 181 NW 160. 

[a] Presumption as to withdraw- 
al on commingling of funds in bank. 
—A surviving partner who has 
mingled partnership money with his 
own in his individual bank account 
will be presumed, in drawing on the 
account, to have first drawn his own 
money, the identity. of the partner- 
ship fund not being lost by the com- 
mingling. Moyers v. Cummings, 17 
Appr CDA.) 82:69" 

[b] Appointing attorney to recov- 
er Gebts.—Where the surviving part- 
ner traded on his own account with 
firm creditors, and, to oblige them, 
forbore to call in their debts, the 
deceased’s administratrix was en- 
titled to have the court appoint an 
attorney to sue for, and recover, the 


debts. Estwick  v. Conningsby, 1 
Vern. Cherise) 23 “Reprints sib: 
47. Word v. Word, 90 Ala. 81, 7 


S 412; Hutchinson v. Campbell, 13 
Misc. 152, 34 NYS 82. 

48. Dawson v. Parsons, 21 NYS 
212 faff 20 NYS 65] 

49. Clouston v. Ogden, 1 Hawaii 
316; Miller v. Jones, 39 Ill. 54. 


representative, 
claiming the right of possession and 
rents under such lease. Reinhardt 
v. Reinhardt, 134 App. Div. 440, 119 
NYS 285. 

[b] Showing insufficient to war- 
‘rant appointment of receiver.—A bill 
by a distributee of the estate of a 
deceased member of a copartnership 


against the surviving partner, who 
is also administrator of the intes- 
tate’s estate, charging him with 


misappropriation and personal se- 
questration of the assets of the co- 
partnership, in violation of his duty 
to wind up the business without delay 
and with due regard for the inter- 
ests of those entitled to the pro- 
ceeds thereof, but which shows that 
defendant owns real estate sufficient 
to protect complainant against loss 
because of such misappropriation, 
and that defendant will be entitled 
to one third of the aggregate net as- 
sets of the copartnership, does not 
warrant the appointment of a re- 
ceiver, even though it is further 
charged, but unsupported by the 
facts pleaded, that defendant has at- 
tempted and will attempt to convert 
his property into portable values, so 
that the whole may be readily con- 
cealed, or else removed without the 
court’s jurisdiction. Dickens v. 
Dickens, 154 Ala. 440, 45 S 630. 

53. Hodgin v. People’s Nat. Bank, 
oe aa C. 110, 38 SE 294. 

Huggins v. Huggins, 117 Ga. 

it “43 SH 759. 
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liquidate in any other way than by the appointment 
of a receiver.*> A surviving partner’s objection 
that a receiver for partnership records cannot be 
appointed while he has an unsettled claim against 
the deceased partner’s estate is waived by a contract 
with the representatives of the deceased partner for 
joint use of the records.°® Where a receiver has 
been appointed, a court of equity will compel the 
surviving partner to deliver the partnership books 
to him.°* 

Enjoining survivor from disposing of assets. 
Even where the court will not appoint a receiver, it 
may enjoin the survivor from disposing of the as- 
sets and receiving the outstanding debts,°7” al- 
though it has been held that an injunction will not 
be granted at the instanée of the representatives of 
the deceased partner to restrain the survivor from 
selling joint effects at publie sale where there is 
no charge of fraud, insolvency, or mismanagement 
against such survivor.°® 

[§ 622] C. Real Estate of Firm*—1. In General. 
The legal estate or interest in partnership real es- 
tate®® devolves aceording to the nature and tenure 
thereof and according to the general rules of réal 
estate law applicable thereto,®°° and therefore, in the 
particular case, the title of the deceased partner 
may pass either to the heirs or to the devisees of 
the deceased partner,®? although the surviving part- 
ner has an equitable right or interest in respect of 
the deceased partner’s share.®? 

Nature of property.*? 
States the firm realty, in respect of who may ulti- 
mately be entitled to the deceased partner’s share,*+ 
is regarded as realty, and it has been stated general- 
ly that, where there are no debts the firm real es- 

55. Needham vy. Wright, 140 Ind. 


190, 39 NE 510. 
56. Witkowsky v. Affeld, 283 I11. 


INKS 
[a] 


PARTNERSHIP 


Usually in the United: 


Thus an agreement between 78. 
partners that on the death of one 


88 621-624 


tate is regarded as realty.°° However, by a pro- 
vision of the partnership agreement as to the dis- 
position of the firm property, on the death of a part- 
ner, an equitable conversion of partnership realty 
into personalty may be effected.°® Moreover, for 
purposes of liquidating the firm business, including 
the payment of firm debts,*’ real property held 1 
the firm is regarded as personalty®s in equity, °° 
and a like rule “applies where the question arises as 
to settlement and distribution between the surviv- 
or and those representing “deceased partner.’° 

[§ 623] 2. Title in Individual. As has already 
been shown, where title to real property, acquired 
by or for a partnership, is taken in the name of one 
of the partners, it is held in trust‘for the partner- 
ship,’* and where title is in the Tame of the sur- 
viving partner, the property remains a firm asset 
after the death of the other partner.’?, Where in 
such ease title was held in the name of the deceased 
partner, the surviving partner retains an equitable 
interest therein,’? and equity will treat the heirs 
of deceased as trustees for the persons beneficially 
interested in the realty as firm property.74 

[§ 624] 3. Title, Possession, and Control of Sur- 
vivor.7> Where the partners held as joint ten- 
ants,’® the right of the surviving partner to take the 
legal title by survivorship has been recognized or 
upheld.‘* On the other hand, where the partners 
were tenants in common’‘® or title to the whole prop- 
erty was in the deceased partner,‘® the legal interest 


- of the deceased partner does not descend to the sur- 


viving partner.®° In general the surviving partner 

has an equitable interest in firm realty in respect of 

the settlement or liqurdation of firm affairs,§? in- 

cluding property which was held wholly in the name 
217, 28 Reprint 424. 


Tenancy in common among 
partners in general see supra § 191. 


557, 119 NE 630. 
57. Spencer v. Ogden, 1 Hawaii 320. 
5714. Hartz v. Schrader, 8 Ves. Jr. 
317, 32 Reprint 376. 


58. Shad v. Fuller, R. M. Charlt. 
(Ga.) 501. 
59. Nature, and title of partners 


in general see supra §§ 188-204. 

60. Ala.—Giddens v. Reddoch, 207 
Ala. 297, 92 S 848, 25 ALR 381; An- 
os v. Brown, 21 Ala. 437, 56 AmD 

Miss.—Robertshaw v. Hanway, 52 
Miss. 

Mo.—Troll v. St. 257 Mo. 
626, 168 SW 167. 

N. Y.—Huber v. Case, 93 App. Div. 
A479, 87 NYS 663; Smith v. Cowles, 
81 App. Div. 328, 81 NYS 524; Buch- 
an ov. Sumner, 2 Barb: Ch: 165;- 47 
AmD 305 note. 

Philippine.—Rodriguez v. Ravilan, 
17 Philippine 63 

Tenn.—Gaines v. Catron, 1 Humphr. 
514; McAlister v. Montgomery, 3 
Hayw. 94, 

Eng.—Custance v. Bradshaw, 4 
Hare 315, 30 EngCh 315, 67 Reprint 
C607. Inte rewRyan, Wri oR. 3) ba.” 222: 

Survivorship in surviving partner 
see infra § 624. 


Louis, 


61. See infra § 627. 
62. See infra § 629. 
63. Nature of partnership real 


property as realty or personalty in 
general see supra § 198. 

64. See infra § 627. 

In England and Canada see infra § 


65. yiddens v. Reddoch, 207 Ala. 
297, 92 S 848, 25 ALR 381. 

How regarded when there are debts 
see infra § 632. 

66. In re Arbuckle, 252 Pa. 161, 97 


the other is to continue the business 
and pay the estate of the deceased 
partner for the latter’s interest in 
the business effects an equitable con- 
version of the partnership realty in- 
to personalty. In.re Arbuckle, 252 
Pa.. 161, .97A 186: 

67. See infra § 632. 

68. Holton v. Guinn, 65 Fed. 450; 
Sternberg v. Larkin, 58 Kan. 201, 
P60, 37° HRA. 195.-5 See Shearer Vv. 
Shearer, 98 Mass. 107 (real proper- 
ty, on the death of one partner, is 
converted into personalty only when 


and so far as necessary: to pay 
claims). 
69. Van Aken v. Clark, 82 Iowa 


256, 48 NW 73; Smith v. Kennedy, 85 


Okl. 163, 207 P 729; Schenk v. Lewis, 
IZEASSiGe228) LES SEG se 

70. See infra § 629. 

71. Ses supra § 190. 


72. Raymond vy. Davis, 248 N. Y. 
67, 161 NE 421. 

73. See infra § 627. 

74. See infra § 627. 


75. Surviving partner as tenant 
where he continues to occupy premis- 
es and pay rent from month to month 
see Landlord and Tenant § 21. 

76. Joint tenancy of partners in 
general see supra § 191. 

77. Buchan v. Sumner, 2 Barb. Ch. 


(N. Y.) 165, 47 AmD 305 note; Solo- 
mon y. Fitzgerald, 7 Heisk. (Tenn.) 
552; Griffey v. Northcutt, 5 Heisk: 


(Tenn.) 746; Harris v. Wood, 7 Ont 
WN 611. 
[a] A custom of merchants which 


excluded survivorship among part- 
ners was apparently applied in some 
early English cases. See Lake v. Gib- 
son, 1 Eq. Cas. Abr. 290, 21 Reprint 
1052; Jeffereys v. Small, 1 Vern. Ch. 


*By WILLIAM G. BANNON (§§ 622-642). 


79. Effect of acquiring title in 
name of one partner in general see 
supra § 190. 

80. Walton v. Atkinson, 165 
644, 51 S 826; Buchan v. Sumner, 2 
Barb. Ch. (N: Y.). 965, +47. AmD" 305. 
note; Gardner Hotel Co. v. Hagaman, 
47 _ N. D. 4384, 182 NW 685. 

[a] ‘Where land conveyed to firm 
was not used in firm’s business, and 
after such conveyance the partner- 
ship was dissolved but one partner 
died before the partnership affairs 
were settled, the surviving member 
could not recover the whole of the 
land in ejectment. Baker v. Middle- 
brooks, 81 Ga. 491, 8 SE 320. 

Slow. S.—Grant v. Fletcher, 283 
Fed. 243. 

Aia.—Lang y. Waring, 17 Ala. 145. 

Cal.—Dupuy v. Leavenworth, 17 
Cal. 262. 

Ga.—Southwestern Georgia Bank v. 
psa 120 Ga. 944, 48 SE 393. 

Y.—-Delmonico vy. Guillaume, 2 

Senae Chyes.60. 

N. D.—Gardner Hotel Co. v. Haga- 
man, 47 N. D. 434, 182 NW 685. 

Va.—Pierce v. Trigg, 10 Leigh (37 
Va.) 406. 
Cross references: 
Mutual relations between surviving 
partner and repr entatives of de- 
ae go in general see in- 
fra § 6 
Right of Sahai partner to dispose 
of real property for payment of 
firm debts see infra § 625. 
Subjection of: 
Firm realty to payment of debts 
after death of partner in general 
see infra § 626 

Real property in payment of firm 
debts in general see infra § 560. 


Ala. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


8§ 624-625] 


of the deceased partner ;*°? 


lien. *# 


the firm affairs.*® 


eeprused value is purely statutory. 
[§ 6 


“82. Pugh v. Currie, 5 Ala. 446; 
Johnson v. Clark, 18 Kan. 157; Way 
v. Stebbins, 47 Mich. 296, 11 NW 166. 

83. Shanks v. Klein, 104 U. S. 18, 
26 L. ed. 635; Walton v. Atkinson, 
165 Ala. 644, 51 S.826: Bonner v. Co- 
burn, 163 Ark. 274, 260 SW 28; Troll 
v. St. Louis, 257 Mo.. 626, 168 SW 
167. See Dyer v. Morse, 10 Wash. 
492, 39 P 138, 28 LRA 89 (where, in- 
termediate the enactment of the stat- 
ute of 1862, relating to partnership 
settlements, and the enactment of 
the statute of 1873, also relating to 
partnership affairs, the survivor paid 
the firm debts and took possession of 
part of the firm real estate to reim- 
burse himself, he acquired an equita- 
ble title to such real estate). 

[a]. In North Dakota, under Com»). 
L. (1913) § 6425, the equitable title 
to all the partnership property vests 
in the surviving partner or partners 
immediately upon the death of one 
of the partners, for the sole purpose 
of liquidating the partnership. Mac- 
fadden v. Jenkins, 40 N. D. 422, 169 
NW 151. 

84. Shanks v. Klein, 104 U. S. 18, 
26 L. ed. 635. 

@5. U. S.—Shanks vy. Klein, supra; 
Holton v. Guinn, 65 Fed. 450. 

Ala.—Offutt v. Scott, 47 Ala. 104. 


Ark.—French vy. Vanatta, 83 Ark. 
306, 104 SW 141. 

Conn.—Robinson y. Roberts, 31 
Conn. 145. 

Hawaii.—Clouston v. Ogden, 1 Ha- 
waii 309. 


Iowa.—Van Aken vy. Clark, 82 Iowa 
256, 48 NW 73. 

Kan.—Sternberg v. Larkin, 58 Kan. 
201,-48 P 861, 37 LRA 195. 

La. —Wyer v. Winchester, 2 Mart. 
Nes. eor 

Mass.—Hewitt v. Hayes, 204 Mass. 
586, 90 NE 985, 27 LRANS 154. 

Mo.—Easton v. Courtwright, 84 Mo. 
i 


N. Y.—Davidson v. Bulkley, 198 
App. Div. 920, 190 NYS 58. 

Power and auty of surviving part- 
ner to liquidate firm affairs in gen- 
eral see supra § 611 

86. Nimick’s Hst., 179 Pa. 591, 36 
A 350. 

Surviving partner as trustee in gen- 
eral see supra § 608; and infra § 638. 

87. \Jones v. DeCamp, 15 OhS&CP 
169, 2 OhNPNS 133. 

gg. U. S._Shanks y. Klein, 104 U. 
S. 18, 26 L. ed. 635. 

Ala.—Andrews v. Brown, 21 Ala. 

163 Ark. 


437, 56 AmD 252. 
Ark.—Bonner_ vy. Coburn, 
274, 260 SW .28; French v. Vanatta, 
83 Ark. 306, 104 SW 141. 
Cal.—Dupuy v. Leavenworth, 17 
Cal. 262. 
Ga.—Southwestern Georgia Bank v. 
McGarrah, 120 Ga. 944, 48 SH 393. 
Minn.—Barton v. Lovejoy, 56 Minn. 
380, 57 NW 985, 45 AmSR 482. 


this interest is some- 
times regarded as an equitable right accompanied 
‘by an equitable title’* and as more than a mere 
The surviving partner is generally .accord- 
ed the right of possession or control of such realty 
for the purposes of winding up the firm’s business.*? 
A surviving partner to whom a deed of firm real- 
ty was made by the holder of the legal title was re- 
garded as taking the property on a trust to liquidate 
In the absence of any provision 
on the subject in the partnership agreement, the 
right of a surviving partner to have 
elared partnership assets and to take them at the 


25] 4. Sale and epson th 
partner has power to dispose of firm realty, when 
necessary for the payment of firm debts,** or, ac- 
cording to some cases, for the settlement or liquida- 
tion generally of the firm affairs,’® and where he is 
so authorized to dispose of the property, he®® or. 
the purchaser®! may compel the heirs or devisees 


PARTNERSHIP 


of distribution. 


realty ¢ 


partner has not 


real adane de- 


gal title to firm realty in his capacity as survivo 
Where, however, the realty has been converted into 
personalty out and out,®® or where the partners held. 
as joint tenants,°°® the survivor may confer good 


fat Crd. 00k 


of the deceased partner to join in a conveyance. 
Moreover, the survivor may maintain an action 
against the heirs to compel a sale for the purpose 


92 


But the view usually taken is that 


the surviving partner’s power to dispose of firm 
can be exercised only for the purpose of 
liquidating the firm affairs including, of course, the 
payment of firm debts. 


®3 Ordinarily, the surviving 


the power to convey a perfect le- 
Yr. 94 


title by his conveyance without regard to whether 


The surviving 


title.°® 


Mo.—Troll v. St. 
626, 168 SW 167; 
wright, 84 Mo, 27. 

N. Y.—Delmonico v. Guillaume, 2 
Sandf. Ch. 366. 

85 Okl1. 


Ok1l.—Smith 
TES 207 P-729- 

R. I.—Tillinghast v. Champlin, 4 R. 
Lure eae aa BY Gayl De 

Eng.—Bourne v. Bourne, [1906] 2 
Ch.2427, 6 *AnnCas 338; 3 BRE, 569. 

[a] ‘Application of proceeds.—A 
purchaser of real estate owned by a 
partnership from the surviving mem- 
bers, who had authority under the 
partnership articles to sell, is not 
bound to look to the application of 
the proceeds, but acquires a good ti- 
tle. Lovewell v. Schoolfield, D417 Fed. 
689, 18338 CCA 449 [certiorari den 239 
U. S. 644 mem, 36 SCt 165 mem, 60 
L. ed. 483 mem]. 

[b] Evidence held sufficient to 
show that sale was made to pay 


Louis, 257 Mo. 
Easton v. Court- 


v. Kennedy, 


debts. Konner v. Coburn, 163 Ark. 
274, 260 SW 28. 

89. Grant v. Fletcher, 283 Fed. 
243; Gardner Hotel Co. v. Hagaman, 


47 N. D. 434, 182 NW 685; Smith v. 
Kennedy, 85 Okl. 163,45 20% PP. Ton 
Schenk v. Lewis, 125 S. C. 228, 118 SE 
631. See Sherrod v. Mayo, 156 N. CG. 
144, 72 SE 216, AnnCas1912D 1205 
(partners may, in the articles of co- 
partnership, provide that firm real 
estate may be treated as personalty 
and sold by the surviving partner for 
the settlement of the firm affairs). 

90. Delmonico v. Guillaume, 2 
Sandf. Ch. (N. Y.) 366; Smith v. Ken- 
nedy, 85 Okl. 163, 207 P 729. 

pS WAL Gls S.—Shanks v. Klein, 104 U. 
S. 18, 26 L. ed. 635; Sprague Mfg. 
Co. Vv. Hoyt, 29 Hed. 421. 


Ala.—Andrews v. Brown, 21 Ala. 
ae 56 AmD 252. 
Ark.—Bonner v. Coburn, 163 Ark. 
274, 260 SW 28 
Leavenworth, 17 


Cal.—Dupuy nya 
Cal. 262. 

Ga.—Southwestern Georgia Bank v. 
McGarrah, 120 Ga. 944, 18 SE 393. 

Minn.—Barton v. Lovejoy, 56 Minn. 
380, 57 NW 935, 45 AmSR 482. 

Mo.—tTroll v. St. Louis, 257 Mo. 
626, 168 SW 167 (recognizing rule); 
aston v. Courtwright, 84 Mo. 27. 

N. D.—Gardner Hotel Co. v. Haga- 
man, 47 N. D. 434, 182 NW 685. 

Okl.—Smith v. Kennedy, 85 Okl. 
Los, 20% Bato. 

R. I.—Tillinghast v. Champlin, 4 
Reis 1735 6.7 Amp 4510. 


92. Pierce v. Trigg, 10 Leigh (37 
Va.) 406 
93. Western Securities Co. v. Atlee, 


168 Iowa 650, 151 NW 56; Meyer v. 
Meyer, 106 Miss. 638, 64 S 420. 

{a] Continuance of business.— 
Where the partnership is continued, 
affairs and business are conducted 
under the express terms of the will 
of deceased partner, and the surviv- 


or not it is necessary to dispose of the property to 
pay the firm debts.®? 
ner has authority to dispose of the firm realty, his 
conveyance passes an equitable title to that part 
of the property to which he does not have legal 
In Porto Rico the liquidator of the interest 
of a deceased partner in the firm has no authority 


Where the surviving part- 


ing partner does not administer the 
partnership property as provided by 
statute, his power to convey partner- 
ship real property, even in respect of 
transmitting an. equitable title, has 
been denied. Meyer v. Meyer, 106 
Miss. 638, 64 S 420. 

[b] A surviving partner cannot 
exchange (1) firm property for oth.- ~ 
er property which cannot be used 
for the liquidation of the firm in- 
debtedness. Western Securities Co. 
v. Atlee, 168 Iowa 650, 151 NW 56. 
(2) The rule applies to an exchange 
of firm real property for stock in a 
new corporation. Western Securi- 
Oe Co. v. Atlee, supra. 

S.—Griffith v. Godey, 1t3. U: 
Ss. 39, 5 SCt 383, 28 L. ed. 934. 

Ala.—Andrews  v. Brown, 21 Ala. 
437, 56 AmD 252. 

Ga.—Anderson v. Goodwin, 125 Ga. 
6638, 54 SH 679. 

Ind.—Walling v. Burgess, 122 Ind. 
299, 22 NE 419, 23 NE 1076, 7 LRA 


481. 

Iowa.—Van Staden y. Kline, 64 
Iowa 180, 20 NW 3. 

Ky.—Carter v. Flexner, 92 Ky. 400, 

17 SW 851, 13 KyL 608; Galbraith v. 
Gedge, 16 ’B. Mon. 631. 

Minn.—Hanson v. Metcalf, 46 Minn. 
25, 48 NW 441; Brown v. Morrill, 45 
Minn. 483, 48 NW 328. 


N. Y.—Huber v. Case, 93 App. Div. 
479, 87 NYS 663. 


Okl.—Smith v. Kennedy, 85 OkI. 
SHAG PAO e's WPA ; 

Va.—Edgar v. Donnally, 2 Munf. 
CLG Via) WSs aN 

Wash.—Dyer v. Morse, 10 Wash. 


492, 39 P.138, 28 LRA 89. 
Title of surviving partner in gen- 
eral see supra § 624. 


95. Davis v. Smith, 82 Ala. 198, 
2S 897. 

96. Jones v. Sharp, 9 Heisk. 
(Tenn.) 660; Solomon y. Fitzgerald, 
7 Heisk. (Tenn.) 552; McAlister v. 
Montgomery, 3 Hayw. (Tenn.) 94; 
Harris v. Wood, 7 OntWN 611. See 


In re Mills, 3 OntWN 1036, 21 OntWR 
887, 3 DomLR 614 (surviving copart- 
ners are entitled to sell all the part- 
nership property, including land, 
without the joining of a representa- 
tive of a deceased partner in the con- 
veyance). 

Taking title by 
supra § 628. 

97. Solomon v. Fitzgerald, 7 Heisk. 
(Tenn.) 552; Griffey v. Northceutt, 5 
Heisk. (Tenn.) 746. 

98. U. S8.—Shanks v. 
S. 18, 26 Li ed. 635; 
er, 283 Fed. 243. 

Ala.—Andrews v. Brown, 21 Ala. 
437, 56 AmD 252. 

Ga.—Southwestern Georgia Bank v. 
McGarrah, 120 Ga. 944, 48 SH 393. 

Ind.—Walling v. Burgess, 122 Ind. 
z393 22 NH 419, 23 NE 1076, 7 LRA 


. 


survivorship see 


Klein, 104 U. 
Grant v. Fletch- 
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to convey or sell real property where such liqui- 
dator’s power of attorney from the person claiming 
under the deceased partner does not confer such 
power. °® 

Bona fide purchasers and notice. A bona fide pur- 
chaser for a valuable consideration of a half inter- 
est of the surviving partner without notice is en- 
titled to hold it against the equity of a firm eredi- 
tor.1 Moreover, a bona fide purchaser of the de- 
ceased partner’s interest in land held in the individ- 
ual names of the partners, without notice of the 
equitable interest of the partnership therein, can 
hold uneneumbered by such secret equity. A per- 
son who accepts from a surviving partner an option 
to purchase realty with notice that it is partner- 
ship property is bound to know the authority of 
the surviving partner in respect of the sale of such 
property.* But a purchaser from the surviving 
partner with notice that such partner holds prop- 
erty in trust for the liquidation of partnership af- 
fairs takes the property impressed with the trust, 
and holds it subject thereto.* 

Conveyance or passing of individual interest of 
surviving partner. A quitclaim deed by a surviving 
partner of firm realty conveys only the individual 
interest of the grantor.° If a sale of such realty 

_is made by the survivor in payment of his individual 
debts, or by a separate judgment creditor of the 
survivor, only his individual interest therein will 
pass.® 

Sale or conveyance to surviving partner. The 
right of a surviving partner to purchase at a sale 
to pay firm debts has been denied.‘ Where the de- 
ceased partner’s interest in the partnership at the 
time of his death is regarded as personalty, his ad- 
ministrator in settling with the surviving partner 
has the right to convey the deceased’s interest in 
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the real estate to the surviving partners.® 

[§ 626] 5. Subjection to Payment of Firm Debts. 
The general rule that firm realty is regarded as per- 
sonalty. for the purpose of paying the firm debts? 
applies after the death of a partner,'® and where the 
other property of a firm is insufficient to pay its 
debts in full, its realty can be subjected to their 
payment,!? either upon the application of the sur- 
viving partner,!? or, if he fails to do his duty or 
the firm is insolvent, upon application of the firm 
creditors.1# Moreover, the: surviving partner ordi- 
narily has the power to dispose of the firm realty 
for the payment. of debts and, if he has sold such 
realty for full value for that purpose, the purchaser 
can compel the heirs or devisees “of the deceased 
partner to join with the survivor ii a conveyanee.!* 
The personal representative of the deceased partner 
cannot compel a sale of the latter’s interest in firm 
realty, while such realty is needed to pay firm debts.?® 
Where the partnership is solvent and other firm 
property is sufficient to pay firm debts, a specific 
devise of a partner’s interest in firm realty is valid,+® 


i _and the devisees are entitled to take the property 


free from liability to contribute to the firm debts.17 

[§ 627] 6. Rights, Interests, and Duties of Heirs, 
Devisees, and Widow of Deceased Partner.1* On 
the death of a partner who holds legal title to firm 
realty, such title passes to his heirs or devisees,*® 
except in those cases in which the surviving partner 
takes the legal title by virtue of survivorship.?° 
Equity, however, treats such heirs or devisees as 
holding the title in trust, so far as necessary, for 
the persons beneficially interested insthe land as a 
part of the firm property.? So where the surviving 
partner has made a duly authorized sale of the firm 
realty, the heirs or devisees of the deceased part- 
ner may be compelled to join in a conveyance;?? 


Mo.—tTroll v. St. Louis, 257 Mo. 626, 


168 SW 167; Easton v. Court yeh’, 
84 Mo. 27. 
N. D.—Gardner Hotel Co. v. Haga- 


man, 47 N. D. 434, 182 NW 685. 

Okl.—Smith vy. Kennedy, 85 OkI. 
Gss= ZO vee ie. 

See Dyer v. Morse, 10 Wash. 492 
494, 39 P 138, 28 LRA 89 (where the 
court said that the conveyance was 
made by the surviving partner “as 
the surviving partner of the firm, and 
in the light of this concession it can- 
not be held in a court of equity that it 
only had the effect of conveying, his 
individual interest’’).° 

Equitable title of surviving part- 
ner in general see supra § 624. 

99. Echandi v. Property Registrar, 
18 Porto Rico 820. 

1. Offutt v. Scott, 47 Ala. 104. 

2s El arineve, Vv. Stillwell, 121 Ga. 
386, 49 SE 276, 104 AmSR 151. 

3. Western Securities Co. v. Atlee, 
Towa -650, «151 NW ‘56. 

4 Macfadden vy. Jenkins, 40 N. D. 


ee 169 NW 151. 
Jackson v. Gunton, 218 Pa. 275, 
67 a 467. 


@. Caldwell v. Parmer, 56 Ala. 405; 
Lang v. Waring, 17 Ala. 145; Gaines- 
ville First Nat. Bank vy. Cody, 93 Ga. 
127, 19 SE 831. 

7. French v. Vanatta, 83 Ark. 306, 
104 SW 141. 

8. Ihmsen v. Huston, 247 Pa. 402, 
93 A 601. 

9. See supra § 198. 


10. A ‘ 
SiS. 26 Dicéed..635" VEtolton Vv. Guinn, 
65 Fed. 450. 


Ala.—Andrews v. Brown, 21 Ala. 
437, 56 AmD 252; Pugh v. Currie, 5 
Ala. 446. 

N. Y.—Delmonico y. Guillaume, 2 
Sandf. Ch. 366. 

Oh.—Rammelsberg v. Mitchell, 29 


‘Oh. St. 22. 


Okl.—Smith v. Kennedy, 85 Okl. 
IM eah je PAD EO” 122 5 PAs) 

Wash.—State v. Neal, 29 Wash. 391, 
69 P1108. 


And see infra text and notes 11-338. 
11. U. S.—Shanks v. Klein, 104 U. 
S. 18, 26 L. ed. 635 [aff 14 Fed. Cas. 
No. 7,870]. 
Ark.—French y. Vanatta, 83 Ark. 
306, 104 SW 141. 
Kline, 64 


Iowa 180, 20 NW 3. 

N. Y.—Delmonico v. Guillaume, 2 
Sandf. Ch. 366. 

Can.—Jamieson v. Jamieson, 63 
Can. S. C. 188, 65 DomLR 68, [1922] 
2 WestWkly 194 (land devised to 
survivor by deceased partner). 

And see infra text and notes 12, 13. 

12. U. S.—Clay v. Freeman, 118 U. 
S. 97, 6 SCt 964, 30 L. ed. 104; Perin 
v. Megibben, 53 Fed. 86, 3 CCA 443. 

Mass.—Dyer v. Clark, 5 Mete. 562, 
39 AmD 697. 

Mo.—Easton v. Courtwright, 84 Mo. 
vk 


N. Y¥.—Leary v. Boggs, 1 NYSt 571. 


N. C.—McCaskill v. Lancashire, 83 
INE OPE eP 
13. Murphy vy. Abrams, 50 Ala. 


2935. Holland v., Huller;, 13) ind) 1/955 
Graves v. Hardin, 55 SW 679, 21 KyL 
1499; Goodburn v. Stevens, 5 Gill 
(Mad.) 1. 

14. See supra § 625. 

15. McKean v. Vick, ie Tsien 
Cilley v. Huse, 40 N. Hy 358; Wil- 
liams v. Moore, 62 N. C. 211. 

LG seein me Holland, PLS OTA zChris ss. 

17. In re Holland, supra. 

18. Dower in partnership estates 
see Dower § 53. 

5 . S—Grant v. Fletcher, 283 
Wed. 243; Perin v. Megibben, 53 Fed. 
86, 3 CCA 443 (rule in Kentucky). 
Fla.—Loubat v. Nourse, 5 Fla. 350. 


roe Gc v. Folkes, 60 Miss. 
9) . 

Mo.—tTroll v. St. Louis, 257 Mo. 626, 
168 SW 167. 

N. Y.—Darrow v. Calkins, 154 N. Y. 
503, 49 NE 61, 61 AmSR 637, 48 LRA 
299; Buchan v. Sumner, 2 Barb. Ch. 
165, AS AmD 395 note. 

N. D.—Gardner Hotel Co. v. Haga- 
man, 47 N..D. 434, 182 NW 685. 

Oh. —Greene v. Graham, 5 Oh... 264. 

Utah.—Bankers’ Trust Co. v. Riter, 
56 Utah 525, 190 P 1113. 

And see infra text and notes 24, 25. 

{aj The testamentary trustees of 
an individual partner had the legal 
title to land, title to which was in 
the name of ‘such partner, aS against 
the partnership estate in administra- 
tion in the probate court, so that 
such title did not come into the cus- 
tody of the law _as an incident of 
administration. Troll v. St. Louis, 
257 Mo. 626, 168 SW 167. 


20. See supra § 623. 
21. Ala—tLittle v. Snedecor, 52 
Ala. 167; Pugh v. Currie, 5 Ala. 446. 


Fla. —tLoubat v. Nourse, 5 Fla. 350. 
Ill.— Smith v. Ramsey, 6 Ill. 373. 
i Mich.—Merritt v. Dickey, 38 Mich. 
aN: Y.—Darrow v. Galkins, 154 N.Y. 
aon 49 NE 61, 61 AMSR 637) 48 LRA 


Cig Ay ae v. Mitchell, 29 
Ohs St. 922 

Utah.—Bankers’ Trust Co. v. Riter, 
56 Utah’ 525, 190 Paige: 

Eng.—Matter of Burt, 9 Hare 289, 
41 EngCh 289, 68 Reprint ee 

[a] Payment of firm debts.—The 
trust is limited to the payment of 
firm debts. Lang y. Waring, 25 Ala. 
625, 60 AmD 5838;. Dyer v. Clark, 5 
Metce. (Mass.) 562, 39 AmD 697; 
child vy. Fairchild, 64 N. Y. 471. 

22. See supra 8 625. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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but the rule is otherwise if the surviving partner 
disposes of firm realty in an inequitable and unay- 
If the title is in the name of 
one of the partners only, on the death of the other 
partner the latter’s equitable title passes to his 
heirs or goes to his devisees,?* subject to the pri- 
mary claims growing out of the partnership rela- 
tion,?° but the heirs of the deceased partner do not 
take any legal title to such real estate.?° 
ever remains of a deceased partner’s interest in, or 
share of, firm realty, where the debts of the firm 
have been paid, or the other property is sufficient 
to pay the debts, and the equities between the part- 
ners adjusted, ultimately passes: in the United States 
to those entitled to the real estate of decedent,?* 
unless there has been an out and out conversion of 
It has been held that 
the heirs of a deceased partner were not necessary 
parties to a proceeding, originally ex parte, in which 
the surviving partners had, by sale, converted the 
realty into personalty, as distribution would be in 
accordance with the character of the property after 


thorized manner.7® 


the realty into personalty.?§ 


23. Lang vy. Waring, 25 Ala. 625, 
60 AmD 533. 

24. Darrow v. Calkins, 154 N. Y. 
aa 49 NE 61, 61 AmSR 637, 48 NE 

25. Darrow v. Calkins, supra. 

26. Darrow v. Calkins, supra. 

[a] Title conveyed by deceased 


partner to his copartner.—(1) Where 
one of two partners conveys his in- 
terest in partnership real property to 
the other partner with directions to 
pay over to the grantor, his heirs 
and assigns, or other legal represen- 
tatives, such portion thereof as shall, 
at the closing of the partnership busi- 
ness, belong to the grantor, the deed 
operates as between the surviving 
partner and the representatives of 
the deceased partner, to substitute 
for the grantor’s interest in the lands, 
as such, an interest in any surplus 
which may remain after a sale by 
the grantee and an adjustment of 
the partnership affairs and as a con- 
version of the lands into personalty. 
Darrow v. Calkins, 154 N. Y. 503, 49 
NE 61, 61 AmSR 637, 48 LRA 299. 
(2) In such ease the heirs of the de- 
ceased partner are not necessary par- 
ties to a final proceeding to adjust 
the partnership affairs. Darrow v. 
Calkins, supra. 

27. U. S.—Oliver v. Piatt, 3 How. 
300, 11 Te ed= 622 faff 19 ¥. Cas. No. 
10106, 3 McLean 27]; . Grant  v. 
Bletcher, 283 Fed. 243: Perin  v. 
Megibben, 53 Fed. 86, 3 CCA 443 (rule 
in Kentucky). 

Ala. 
Sede) Lane vv. Waring, 25: Ala. 625, 60 
AmD 5338. 

Ark.—Coolidge v. Burke, 69 Ark. 
237, 62 SW 583. 

I1).—Galbraith v. Tracy, 153 Ill. 54, 
38 NE 937, 46 AmSR 867, 28 LRA 129; 
Strong v. Lord, 107 Ill. 25. 

Ky.—Hart v. Hawkins, 3 Bibb 592, 
ae 666; Lowe v. Lowe, 13 Bush 
688. 

Mass.—Shearer v. Shearer, 98 Mass. 
107; Wilcox vy. Wilcox, 13 Allen 252. 

Mich.—Comstock v. McDonald, 126 
Mich. 142, 85 NW 579; Oliver v. Olm- 
stead, 112 Mich. 483, 70 NW _ 1036; 
Way v. Stebbins, 47 Mich. 296, 11 
NW 66. 

Miss.—Hanway v. Robertshaw, 49 
Miss. 758. 

Mo.—Armor vy. Frey. 253 Mo. 447, 
161 SW 829. 

N. J.—Flint v. Flint, 87 N. J. Eq. 
560, 100 A 754 [aff 88 N. J. Eq. 346 
mem, 102 A 1053 mem]; Campbell 
v. Campbell, 30 N. J. Eq. 415. 

N. Y.—Darrow v. Calkins, 154 N. Y. 
503, 49 NE 61, 61 AmSR 637, 48 LRA 
299; Fairchild, v. Fairchild, 64 N. Y. 
471; Matter of Wallace, 28 Misc. 603, 
59 NYS 1084; In re McKinlay, 166 
NYS 1081; Boggs v. Bird, 14 NYS 


Abernathy v. Moses, 73 Ala. | 
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conversion.”? 


What- 


estate.°? 


344 [aff 131 N. Y: 665 mem, 30 NE 
868 mem]. 

N. C.—Sherrod v. Mayo, 156 N. C. 
144, 72 SE 216, AnnCas1912D 1205; 
Summey v. Patton, 60 N. C. 601, 86 
AmD 451. 

Oh.—Rammelsberg v. Mitchell, 29 
Oh. St. 22; Greene v. Graham, 5 Oh. 
264; Weitz v. Weitz, 15 Oh. A. 134. 

Pa.—De Haven’s Hst., 23 Pa. Dist. 
383; Rohrbacker’s Est., 2 Pa. Dist. 
106; 12) Pa. iCo. 438. 

S. C.—Schenk v. Lewis, #25 S. C. 228, 
118 SE 681. 

Tenn.—Piper v. Smith, 1 Head 93; 
Yeatman v. Woods, 6 Yerg. 20, 27 
AmD 452. 

Roth, 12 


Wash.—Hannegan v. 
Wis.—Martin v. Morris, 62 Wis. 418, 


Wash. 65, 40 P 636. 


22 NW 525. 

Ont.—Doe v. Mcleod, 8 U. C. Q. 
B. 344. 

[a] For example (1) if a partner 


dies intestate, his heirs and next of 
kin are entitled to his share. Rob- 
inson v. Simmons, 146 Mass. 167, 15 
NE 558, 4 AmSR 299. (2) If he leaves 
a will, disposing of such interest, the 
devisees or legatees are entitled to 
receive it from the’surviving partner. 
Jones v. Walker, 103 U. S. 444, 26 L. 
ed. 404; Procter Vv. Procter, 1 
OhS&CP 651, 1 OhNP 44; Dulany v. 
Elford, 29 S. C. 119, 6 SH 855. 

[b] After a conversion of person- 
alty into realty by the surviving part- 
ner, the rule applies. Coolidge v. 
Burke, 69 Ark. 237, 62 SW 583. 

Rights as between personal repre- 
sentative, heirs, and devisees of de- 
ceased partner see infra § 628. 

28. U. S.—Perin v. Megibben, 53 
Fed. 86, 3 CCA 443 (rule in Ken- 
tucky). 

Ky.—Holmes vy. Self, 79 Ky. 297; 
Cornwall v. Cornwall, 6 Bush 369. 
See Lowe v. Lowe, 13 Bush 688 (rec- 
onciling Galbraith v. Gedge, 16 B. 
Mon. 631; and Cornwall v. Cornwall, 
6 Bush 369). But see Carter v. Flex- 
ner, 92 Ky. 400, 405, 17 SW 851, 13 
KyL 608 (where the court said: ‘‘We 
deny the proposition, however, that 
where partners are engaged in buy- 
ing and selling real estate for part- 
nership purposes the law will imply 
that they have agreed to treat the 
realty aS personalty, and therefore 
it must be held that real estate be- 
comes personal estate and passes to 
the representative of the deceased 
partner or to the surviving partner 
as personal assets’’). 

N. J.—Patrick v. Patrick, 71 N. J. 
Hq. 347, 638 A 848. 

Oh.—Rammelsberg v. Mitchell, 29 
Oh. St. 22. See Weitz v. Weitz, 15 Oh. 
A. 134 (recognizing rule). 

Pa.—Ihmsen v. Huston, 247 Pa. 402, 
93 A 601; Allen v. McGowan, 8 Pa. 
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By virtue of statute in some juris- 
dictions real estate which has become personal 
property for the purpose of the partnership remains 
personal property for the purpose of distribution.*° 
In Porto Rico if the firm entity is the owner of real 
property, a member of the firm cannot, by will, 
make his designated beneficiary a coowner or par- 
ticipant in the ownership of such real property.** 

If the interest of the deceased partner in firm 
realty is duly sold by his authorized personal rep- 
resentative, the proceeds belong to such partner’s 


[§ 628] 7. Rights between Heirs or Devisees and 
Personal Representatives. 
a general rule a deceased partner’s share of the 
surplus of the real estate of the copartnership which 
remains after paying the debts of the firm and ad- 
justing all the equitable claims of the different mem- 
bers of the firm, as between the heirs at law and the 
personal representatives of the deceased partner, 
is considered and treated as real estate,?? although 
the rule is otherwise where there has been an “out 


In the United States as 


illustrations.—(1) 
Where a partnership, engaged in the 
business of contracting builders, pur- 
chased with firm funds vacant prop- 
erty and erected thereon buildings 
for the purpose of sale, and at the 
time of the death of one of the part- 
ners the partners held such real es- 
tate, it was held that in the distribu- 
tion of the assets of the firm the real 
estate should be treated as person- 
alty, and the widow and heirs of the 
deceased partner were entitled to re- 
ceive the same as personalty. Pat- 
rick v. Patrick, 71 N. J. Eq. 347, 68 A. 
848. (2) Money paid by a surviving 
partner to the representative of the 
deceased partner. representing the ap- 
praised value of deceased’s interest 
in partnership real property, un- 
der a provision of the partnership 
agreement authorizing a surviving 
partner to continue the business on 
payment of deceased’s share or in- 
terest, has been regarded as personal 
property in a proceeding for distri- 
bution of the estate. In re Hall, 266 
Pa. 325 109) Ay 697. 

Conversion of firm property in gen- 
eral see supra § 207. 

Conversion of firm realty into per- 
dive? in general see supra §§ 198-— 


4 


29. French y. Vanatta, 83 Ark. 306, 
104 SW 141. 

30. Wharf v. Wharf, 306 Ill. 79, 
137 NE 446; McPherson v. Swift, 22 


S. D. 165, 116 NW 76, 1383 AmSR 907. 
See Macfadden v. Jenkins, 40 N. D. 
422, 169 NW 151 (construing Comp. 
Ei PULSES 6425). 


31. Gonzalez v. Mendez, 8 Porto 
Rico 249. 
32. Hartnett v. Stillwell, 121 Ga. 


386, 49 SE 276, 104 AmSR 151. 

3s. U. S.—Logan v. Greenlaw, 25 
Fed. 299. 

Ark.—Coolidge v. Burke, 69 Ark. 
237, 62 SW 583, Lenow vy. Fones, 
48 Ark. 557, 4 SW 56. 

Hawaii.—Dreier v. Holt, 18 Hawaii 
Aee Aldrich v. Robinson, 2 Hawaii 


Ky.—Lowe v. Lowe, 13 Bush 688. 
But see Louisville Bank v. Hall, 8 
Bush 672 (where, however, the realty 
in question was not partnership prop- 
erty). 

RU a a oe v. Wilcox, 13 Allen 
od. 

Miss.—Berry v. Folkes, 60 Miss. 
re Dilworth v. Mayfield, 36 Miss. 

N. J.—Campbell vy. Campbell, 30 N. 
J. Hq. 415. 

N. Y.—Duchan v. Sumner, 2 Barb. 
Ch. 165, 47 AmD 305; Smith v. Jack- 


son, 2 Hdw. 28. 
Oh.—Rammelsberg v. Mitchell, 29 
Oh. St. 22; Fisher v.- Lang, 10 Gh. 
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and out” equitable conversion in accordance with 
the intention of the parties.** In England the gen- 
eral rule that firm realty is treated as personal or 
movable property unless a contrary intention of 
the partners appear®® applies where a_ partner 
has died, and his estate therein is not usually re- 
garded as real or heritable.2® This rule also ob- 
tains in Canada.** 

[§ 629] 8. Mutual Relations between Surviving 
Partner and Representatives of Deceased Partner.** 
Where the partners held as tenants in common*? 
upon the death of one, at law the survivor becomes 

‘a tenant in common with those entitled to take the 
real property of the deceased partner,*® and on the 
death of the surviving partner those entitled to take 
his real property are tenants in common with those 
who took the real property of the deceased part- 
ner.*1_ But under some statutes the view has been 
expressed that the surviving partner and the rep- 
resentative of the deceased partner are not tenants 
in common.?? In respect of the surviving part- 
ner’s liability for the rents, issues, and profits of 
real property of which he has possession, he has 
been regarded as something more than a mere tén- 
ant in common.*? 

Nature of property. For the purposes of the pay- 
ment of partnership obligations** and of settle- 
ment of partnership affairs and distribution between 
the surviving partner and those representing the 
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deceased partner, partnership realty is usually re- 
garded as personalty*° in equity.*® In other re- 
spects, however, in this country, as between a sur- 
viving partner and those who represent the de- 
ceased partner, partnership realty is usually re- 
garded as realty after the firm debts have been 
paid.*? 

Partition. Where the property is regarded as 
realty, the propriety of a partition thereof has been 
recognized,*® and it has been held that partnership 
land should be partitioned*instead of requiring the 
administrator and heirs to pay to the surviving 
partner their distributive portion of the price of 
the land.*? But it has been held, in a proceeding 
for the settlement of partnership inatters that nei- 
ther those claiming under the deceased partner nor 
the surviving partner has the right, as a tenant in 
common, to demand a partition in kind,®® or a sale 
for partition,®? of firm real estate; and that the 
method of determining the value of their respective 
interests is within the discretion of the court.°? 
Partition will not lie where a surviving partner is 


«iN. possession for the purpose of administering and. 
winding up the firm affairs.>* 


Settlement between survivor and representative. 


‘The surviving partner may acquire the firm realty 


by virtue of a settlement between him and the per- 
sonal representative of the deceased partner where 
such settlement is approved by a court having ju- 


Dec. (Reprint) 178, 19 CinecLBul 139. ; 696; Bell v. Phyn, 7 Ves. Jr. 4538, 32/201, 48 P 861, 37 LRA 195; Majors 
Pa.—Kreise v. Cartledge, 262 Pa.| Reprint 183 v. Majors, 92 Nebr. 473, 1388 NW 574; 
55, 104 A 855; Leaf’s App., 105 Pa. “The mere contract of partnership, | State v. Neal, 29 Wash. 391, 69 P 
505; Foster’s App., 74 Pa. 391, 15| without any express stipulation, in- | 1103. 
AmR 553; De Haven’s Est., 23 Pa. | volves in it an implied contract, quite 46. Aldrich v. RobMmson, 2 Hawaii 
Dist. 383; Barber’s Est., 3 Pa. Dist. | as stringent as if it were expressed, 606; Darrow v. Calkins, 154 N. Y. 
3, 14 Pa. Co. 167; Rose’s Est., 6 Pa. | that, at the dissolution of the part- 503, 49 NE 61, 61 AmSR 637, 48 LRA 
Co. 109; McAvoy’s Hst., 12 Phila. 83.| nership, all the property then be- |} 299. 


R. I.—Tillinghast v. Champlin, 4 
ee er diios) sOtes Amn) 95 1:0. 

Ss. C.—Schenk v. Lewis, 125 S. C. 
228, 242, 118 SE 631 [quot Cyc]. 


''Tenn.—Williamson  v. Fontain, 7] net proceeds, 


longing to the partnership, whether 
it be ordinary stock-in-trade, 
leasehold interest, or a fee-simple es- 
tate in land, shall be sold, and the 
after satisfying all 


47. Darrow -v.. Calkins, 
Schleissner v. Goldsticker, 
Div. 435, 120 2NYS! 333; 
Mayo, 156 N. C. 
Cas1912D 1205. 


supra; 
135 App. 
Sherrod v. 
144, 72 SE 216, Ann 
See Armor Mi Frey, 


or a 


Baxt., 2422: Griffey: .v. Northcutt, 5 | the partnership debts and liabilities, 253 Mo. 447, 161 SW 829 
Heisk. 746; Piper v. Smith, 1 Head | be divided among the partners; and [a] Conveyance in lifetime of 
93 that each partner, and the represen- | partner since deceased.——Where a 


Wis.—Martin y. Morris, 62 Wis. 
418, 22 NW 525. 
[a] A settlement between the sur- 


tatives of any deceased partner, have 
a right to insist on this being done.” 
Darby v. Darby, 3 Drew. 495, 505, 61 


partner purchased real estate with 
firm funds, for firm purposes, and 
conveyed his intérest therein to a 


viving partner and the representative 
of deceased has been held not bind- 
ing upon the heir of deceased, as to 
firm lands. Boggs v. Bird, 14 NYS 
344 [aff 131 N. Y. 665 mem, 30 NE 
868 mem]. 

[b] A share of the proceeds of 
firm realty has been regarded as the 
property of those entitled to take the 
deceased partner’s real property. 
Grant v. Fletcher, 283 Fed. 243. 

[ec] In Porto Rico the heirs of the 
deceased partner, and not his testa- 
mentary executor, should represent 
him in the partnership deed of dis- 
solution. Villamil v. Caguas, 16 Por- 
to Rico 721. 

Right of heirs and devisees as to 
residue in general see supra § 627. 


34. See supra § 627. 
S35. See supra §§ 198-200. 
36. Waterer v. Waterer, L. R. 15 


Eq. 402; Murtagh v. Costello, L. R. 
7 Ir. 428; BHssex v. Essex, 20 Beav. 
442, 52 Reprint 674; Selkrig v. Davies, 
2 Dow 230, 3 Reprint 848, 4 ERC 34; 
Darby v. Darby, 3 Drew. 495, 505, 
61 Reprint 992; Houghton v. Hough- 
ton, 11 Sim. 491, 34 HEngCh 491, 59 
Reprint 963; Holroyd v. Holroyd, 28 
L. J. Ch. 902; Broom v. Broom, 3 Myl. 
& K. 443, 10 HngCh 443, 40 Reprint 
169; Phillips v. Phillips, 1 Myl. & K. 
649, 7 EngCh 649, 39 Reprint 826; Rip- 
ley v. Waterworth, 7 Ves. Jr. 425, 
32- Reprint 172; ~Partn. Acts (1890) 
£92) Contrast hornton iv.; Dixony 3 
Bro. Ch. 199, 29 Reprint 488; Balmain 
v. Shore, 9 Ves. Jr. 500, 32 Reprint 


Deprint 992. 

37. Wylie v. van ey 4 Grant Ch. 
(Ont.) 278. See Sanborn v. Sanborn, 
LimnGrant. ChintOmt.s siooe 

38. Rights, interests, and duties 
of heirs and devisees in general see 
supra § 627. 

Title, possession, and control of 
survivor in general see supra § 624. 

39. Partners as tenants in common 
in general see supra § 191. 

40. Loubat v. Nourse, 5 Fla. 350; 


Jones v. De’ Camp, 15 OhS&CP. 
169, 2 OhNPNS 133; Weitz v. Weitz, 
15 Oh. A. 134; 


Isbell v. Southworth, 
52 Tex. Civ. A. 899, 114 SW 689. 

[a] In the Philippines it has been 
held that, upon the death of a part- 
ner, his heirs became co6dwners with 
the surviving partner of firm real- 
ty, although title was taken in the 
name of the surviving partner, where 
there had been an agreement between 
the partners for a partition of the 
land. De la Cruz v. Nifio, 18 Philip- 
pine 284. 

Creation of tenancy in comnion by: 
Descent in general see Tenancy in 

Common [38 Cye 7]. 

Will in general see Wills [40 Cyc 

1635 et seq]. 

41. Giddens vy. Reddoch, 207 Ala. 


297, 92 S 848, 25 ALR 381. 

42, Macfadden v. Jenkins, 40 N. 
D. 422, 169° NW 151. 

43. Smith v. Walker, 38 Cal. 385, 


99 AmD 415. 
44. See supra § 626. 
45. Sternberg v. Larkin, 58 Kan. 


son, the son, on such partner’s death, 
was entitled to the partner’s share of 
the land after the payment of firm 
debts, jin the absence of a showing 
that there had been an equitable con- 
version of the real property in ques- 
tion. Sherrod v. Mayo, 156 N. C. 144, 
72 SE 216, AnnCas1912D 1205. 

48. Comstock v. McDonald, 126 
Mich. 142, 85 NW 579; Schleissner 
Vv. Goldsticker, 135 App. Div. 435, 120 
ae 333; Weitz v. Weitz, 15 Oh. A. 

[a]. Where the business of a part- 
nership did not consist of buying and 
selling real estate, plaintiff, claim- 
ing through deceased partner, was 
entitled to maintain an action for 
partition of partnership real estate 
as to which the partnership obliga- 
tions had been satisfied. Schleissner 
v. ele oneL: 135 App. Div. 435, 120 
NYS 333. 

49. Bland v. Bland, 3 Ky. Op. 501; 
Craighead v. Pike, 5&8 N. J. Hq. 15; 43 
A 424 [aff 60 N. J.4Hq. 444 mem, 46 
A 1099 mem]. 

50. Schenk y. Lewis, 125 S. C. 228, 
118 SE 631. 

51. Schenk vy. 

52. Schenk v. Lewis, supra. 

[a] Appraisal.—In ascertaining 
the value of an eight per cent inter- 
est of a deceased partner in an es- 
tablished business, an appraisal was 
the fairest method of establishing 
the value of the firm’s realty. Schenk 
v. Lewis, 125 S. C, 228, 118 SH 631. 

53. Holton Vv. Guinn, 65 Fed. 450. 


Lewis, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 629-631], 


risdiction in a a ae to which the personal ree 
resentative and the heirs of the deceased partner 
are parties,°* and it has been held that title may pass 
to the survivor under such settlement even in the 
absenee of any formal conveyance.*® 

[§ 630] D. Obligations of the Firm and of Indi- 
vidual Partners®*—1. Liability of Surviving Partner 
Upon an obligation of 
the firm, the surviving partner is liable as though 
it were his individual obligation.®* 
of the survivor is not affected by the ereditor’s pro- 
ceeding against the estate of the deceased for the 
same claim,°® or by the fact that the devisee of the 
deceased partner forms, with the surviving partner, 
In some jurisdictions, the hability of 
the survivor is: regarded as the primary liability.®° 
In order to charge the surviving partner as such, it 
must appear that the obligation in question is ae- 
Where the surviving 
partner and the estate of the deceased partner are 
insolvent at all times after the dissolution of the 


and His Separate Hstate. 


a new firm.®? 


tually a firm obligation.®+ 


54. Sternberg v. Larkin, 58 Kan. 
204,°48- P-861, 37 LRA »195. 

55. Sternberg v. Larkin, supra. 

56. Cross references: 

Application of assets to liabilities 
in general see supra §§ 396-456. 
Effect of death of partner on existing 

contracts see supra § 609. 
Subjection of firm realty to payment 

of debts see supra § 626. 

57. U. S.—Hafey v. W. C. Mitchell 


Cos; 293) 1heda 27. 
Ala.—Carter v. Mizell, 214 Ala. 
Or, 


182, 106 S 846. 

Hawaii.—H. Hackfeld & 

v. Yamamoto, 22 Hawaii 455. 

Tll.—Cunningham v. Cunningham, 
227 Ill. A. 62, 

Ky.—Southard v. Lewis, 4 Dana 
148. 

Me.—Burgess v. American Bond, 
ete., Co., 103 Me. 378, 69 A 578. 

Mo.—McLean vy. McAllister, 30 Mo. 
A. 107. 

Nebr.—Wright v. Barton, 34 Nebr. 
776, 52 NW 809. 

N. Y.—Konitzky v. Meyer, 49 N. Y. 
571; Voorhis v. Childs, 17 N. Y. 354 
[aft 18 Barb. 592, 1 AbbPr 43]; Par- 
nall v. Farson, 199 App. Div. 525, 192 
NYS 20 [aff 934 N. ¥. 648 mem, 138 
NE 482 mem]; Keyes v. Metropolitan 
Trust Co., 169 App. Div. 765, 155 NYS 
888 [rev on other grounds 220 N. Y. 
237, 115 NE 455]; Latz v. Blumenthal, 
50 Misc. 407, 100 NYS 527 [aff 116 
App. Div. 914 mem, 101 NYS 1128 
mem]; Carrere v. Spofford, 15 AbbPr 
NS 47, 46 HowPr 294; Bridge v. 
Swain, 3 Redf. Surr. 487. 

Pa.—Livingston v. Cox, 6 Pa. 360. 

Ss. C—Marvin v. McRae, £4-—-S2 C. 
By Wile 

Tex.—Kell v. Mulligan (Civ. A.) 
254 SW 621 (recognizing rule); Sna- 
man v. Lane, (Civ. A.) 184 SW 366. 
Eng.—Phillips v. Alahambra Palace 


Ltd. 


Cot w [902 1 el ek, VB; SOA iy: 
Rutherford, 3 .B. & B! 302, 7 HCL 
748, 129 Reprint 1301. 

Ont.—Campbell v. Farle 18 Ont. 
Pr. 97; Connell v. Owen, 4 4 UU. CAGE 
alle 


[a] As administrator of the part- 
nership estate the surviving partner 
may be liable by statute for partner- 


ship debts. Burgess v. American 
Bond, etc., Co., 108 Me. 378, 69 A 
573 


{b] Liability of estate of de- 
ceased partner.—The creditors, after 
the death of a partner, by accept- 
ing the surviving partner for all 
sums owing with knowledge of the 
amount for which the survivor was 
to be liable to the estate of dece- 
dent, are required to share pari passu 
with such estate in the individual es- 
tate of the survivor upon his bank- 
ruptey. Re Hngeland, (Ont.) [1926] 
4 DomLR 1029. 

Cross references: 

Actions to ip orce liability of sur- 
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[47 C.J.] 1055, 


firm by the death of the deceased partner, there is 
authority for the view that partnership creditors 
have no right to any part of the individual prop- 
erty of thie partners ;°? and it has been held in an 


equitable proceeding that the private creditor of a 


ner,°* 


This liability 


partner is 
survivor, 


[§ 631] 
tate.®> 


vivor see infra § 693. 

Joinder of survivor and representa- 
tive of deceased partner in action 
to enforce claim against partner- 
nership see infra ae 695, 696. 

Liability on oa contract in general 
see supra § 60 

Survivorship in sid of joint contract 
in general see Contracts § 558. 


58. Finnegan v. Allen, 60 Ill. A. 
354; Re Hodgson, 31 Ch. D. 177. 
59.) irvine y. celarris, 182 Nae. 656; 


109 SH 871. 

60. Voorhis v. Childs, 17 N. Y. 354. 

Exhaustion of remedy against sur- 
vivor as condition precedent to ac- 
tion against estate of deceased part- 
ner see infra § 694. 

61. Watkins v. Adams, 53 Colo. 
290, 125 P 122. 

[a] Contract with representative 
of deceased partner.—A liability for 
services rendered under a contract 
with the administratix of a deceased 
partner is not a liability of a firm 
which had been dissolved by the 
death of such partner. Watkins v. 
Adams, 53 Colo. 290, 125 P 122. 

{b] Ratification after death of 
partner.—Where, after the death of 
a partner in a brokerage firm, who 
in the firm name guaranteed bonds 
sold by the firm, demand was made 
for payment of defaulted coupons, 
and on two different occasions the 
guaranties were submitted for ex- 
amination, and payments were made 
with exact knowledge of their con- 
tents, tenor, and effect, it was held 
that the survivor ratified the guaran- 
ties, although in correspondence re- 
lating thereto, he called them re- 
purchase agreements, or wrote on the 
ehecks ‘for purchase of coupons,” 
and that the survivor was liable. 
Parnall v. Farson, 199 App. Div. 525, 
192 NYS 20 [aff 234 N. Y. 648 mem, 
138 NE 482 mem]. 

62. American Bonding Co. v. State, 
40 Ind. A. 559, 82 NE 548. 

Woddrop v. Ward, 3 8S. C. Eq. 


64. Meech vy. Allen, WioN> YY. 300, 
72 AmD 465. 

65. Cross references: 

Abatement of action on death of de- 
fendant partner see Abatement and 
Revival § 276. 

Partnership property as 
fund see infra § 682. 

Revival of action on death of de- 
fendant partner see Abatement and 
Revival § 494. 

66. U. S.—Hafey v. W. C. Mitchell 
Co., 293 Fed. 27; Vose v. Philbrook, 
28 HY Cas. 17,010). 3, Story .335. 

Ala.—Waldron vy. Simmons, 28 Ala, 


primary 


629. 

Ark.—McLain v. Carson, 4. Ark. 
164, 37 AmD 777. 

Conn.—Camp v. Grant, 21 Conn. 
41, 54 AmD 321; Storer v. Hinkley, 
Kirby 147. 


surviving partner is entitled to payment out of 
his separate estate, in preference to the partnership 
creditors, although the partnership creditors have 
recovered judgment against him as surviving 
On the other hand the view has been taken 
that it must appear that the estate of the deceased 
bound in equity to relieve that of the 
before a ereditor having a right to re- 
sort to both ean be required by a separate creditor 
of the survivor to resort first to the estate of the 
deceased partner.®* 

2. Liability of Deceased Partner’s Es- 
A firm creditor ordinarily is entitled to 
enforce partnership obligations or debts based on 
contract against the deceased partner’s estate,°° 
on the theory that a partnership obligation or debt 


part- 


a v. Laverty, 3 Fla. 
Ga.—Knox  v. Bates, 79 Ga. 425, 
SE 61; Anderson v. Pollard, 62 Ga. 
Tll.—Silverman v. Chase, 90 Ill. 


37; Cunningham v. Cunningham, 227 
Ill. A. 62; Evans v. Superior Steel 
Co., 114 Dll. A. 505; Mackay v. Pul- 
ford, 36 Ill..A. 593; Hads v. Mason, 
LG wD eeAR babe 

Ind.—Newman v. Gates, 165 Ind. 
171, 72 NE 638; Weyer v. Thorn- 
burgh, 15 Ind. 124. 

Re Sem v. Lewis, 4 Dana 

Md.—Southern Can Co. v. Sayler, 
152 Md. 303, 186 A 624. 

Mass.—Sampson _ v. Shaw, 101 
Mass. 145, 3 AmR 327; McGill v. Mc- 
Gill, 2 Mete. 258. 

Miss.—Dahlgren v. 
Miss. 280. 

Mo.—Boatmens Sav. Inst. v. Mead, 
52 Mo. 

N. J.—Greene v. Butterworth, 45 
N. J. Eq. 738, 17 A 949; Buckingham 
wi Tudiumai37, N.S sq es. 

N. Y.—Hotopp v. Huber, 160 N. Y. 
524, 55 NE 206; Harbeck v. Pupin, 
123 N. Y. 115, 25 NE 311; Chittenan- 
go First Nat. Bank v. Morgan, 73 
Nuvi ¥.. 593% Pope vy. Cole, 55> sNJayA 
124, 14 AmR 198 [aff 66 Barb. 282, 
64 Barb. 406]; Leggat v. Leggat, 79 
App. Div. 141, 80 NYS 327 att 176 
N. Y. 590 mem, 68 NE 1119 mem]. 

Oh.—Horsey v. Heath, 5 Oh. 353; 
Williams vy. Bradley, 5 Oh. Cir: Ct. 
LLA, $3: Ohy Cir: Deer 5s) 

ee Core v. Warner, 13 Serge. & 

411; Lang v. Keppele, 1 Binns? 1232 
awk v. Johnson, 3 Pa. Cas. 511, 6 
Huber v. Wood, 14 Pa. Co. 


Dunean, 15 


Philippine.—Po Yeng Cheo y. Lim 
Ka Yam, 44 Philippine 172. 

R. I.—National Exch. Bank vy. Gal- 
vin; 20) R. T1569) 37 Aw Sit) “Pearce 
v. Cooke, 18 R. I. 184, 

Ss. C.— Wiesenfeld Va Byrd i Sace 
106; Wilson vy. McConnell, 30 S: Cc 
Eq. 500. 

Tenn.—Simpson v. Young, 2 
Humphr. 514. 

Tex.—Higgins v. Rector, 47 Tex. 
361; Gaut vy. Reed, 24 Tex, 46, 76 
AmD 94; Kell v. Mulligan, (Civ. A.) 


254 SW 621. 
isis v. Atkins, 


Vt.—Barton ate 
Zia ies 33, 47 A 17 


3 Lele h 
Cocite: WE Upshaw, 6 
(20 Va.) 464 (secret partner). 

Iing.—New Sombrero Phosphate Co. 
Vee Erlanger ® bi 'Ch. YD iis Brete cus 
Beckwith, 3 Jur. N. S. 31; Vulliamy Vv. 
Noble, 3 ‘Meriv. SIS 86 "Reprint 228; 
Lane y. Williams, 9 Vern. Ch. 292° 
23 Reprint 789; ‘Dx p. Kendall, 17 
Ves. Jr. 514, 34 Reprint AIOE Stephen- 
son v. Chiswell, 3 Ves. Jr. 566, 30 Re- 


1056 [47 C.3.] 


is regarded in equity as several as well as joint,°? 
or that the statute of the particular jurisdiction 
makes the obligation in effect several, as well as 
joint, in so far as enforcement against the estate is 
But it must appear that the obliga- 
Moreover, where 
covenant, it has 


concerned.°§* 
tion is actually a firm obligation.®® 
the obligation is based on a joint 


print 1158. 
ee also infra text and notes 67, 
[a] Notwithstanding the existence 
of the deceased partner’s contract of 
guaranty limiting his liability to a 
certain amount, his estate has been 
held liable for goods sold to the 
partnership in excess of such amount, 
apparently on the theory that de- 
ceased had concealed the fact of 
membership in the partnership. Doerr 
v. ‘Hibben, 83 Ind. A. 239, 150 NE 


95. 

[b] Estate not released.—Where 
the surviving partners were author- 
ized to continue to carry on the busi- 
ness, it was held that the issuance 
of an instrument evidencing an ob- 
ligation, by the surviving partners, 
for the purpose of taking up a sim- 
ilar instrument issued prior to the 
death of the deceased partner, did 
not result in a novation and did not 
release the estate of the deceased 
partner. Henry v. Caruthers, 196 
Ill. 136, 63 NE 629. 

{c] The insolvency of the surviv- 
ing partner authorizes relief against 
the estate of the deceased partner. 
Storer v. Hinkley, Kirby (Conn.) 
147; Southard v. Lewis, 4 Dana (Ky.) 
148; Hamersley v. Lambert, 2 Johns. 
Gh, GN. Y.)-5083 Horsey v. Heath, 5 
Oh. 353; Wardlaw v. Gray, 138 S. C. 
ich ope See Savings, etc., Soc. v. 
Gibb, 21 Cal. 595 (where the right to 
foreclose a mortgage on separate 
property of deceased, given by him to 


secure a partnership debt, was up- 
held). 2 
{d] Insolvency of partnership and 


of survivor will authorize relief. An- 
derson v. Pollard, 62 Ga. 46. 

{e] Insolvency of surviving part- 
mer and exhaustion of firm assets 
will also authorize relief. Bucking- 
hamievewiuadlum, 38h IN. Ja Has 137. 

[f] Discharge in bankruptcy of 
surviving partner will authorize the 
enforcement of the partnership debts 
against the estate of the deceased 


partner. Lang v. Keppele, 1 Binn. 
(Pa.). 123. } 
{[g] Delay on the part of the cred- 


itor (1) in prosecuting his claim 
against the surviving partner will 
not, in case of the subsequent in- 
solvency of such parties, release the 
estate of the deceased partner from 
liability. Mason v. Tiffany, 45 I11. 
392; Hamersley v. Lambert, 2 Johns. 
Ch. (N. Y.) 508. (2) Nor will delay 
in following the partnership assets 
preclude the right to hold the es- 
tate of the deceased partner. Silver- 
man v. Chase, 90 Ill. 37. 

{h] For goods delivered after the 
death of deceased partner, his es- 
tate has been held liable where the 
contract was made by the partner- 
ship during his lifetime. Evans v. 
Superior Steel Co., 114 fll. A. 505. 

{i] Beal property.—The possibil- 
ity that a conveyance of the business 
by a surviving partner to satisfy a 
preéxisting liability of the firm might 
be set aside by a creditor of the firm 
does not show that the partnership 
is possessed of assets so as to ren- 
der improper the subjection of realty 
of the deceased partner to the pay- 
ment of firm debts. In re Roberts, 
214 N. Y. 369, 108 NE 562. 

[ij] Difference in names in part- 
nership agreement and contract with 
firm creditor.—During his lifetime 
decedent, who was engaged in busi- 
ness as a packer, entered into a 
partnership agreement with P D G@ 
and I J G, who were recited by the 
agreement to be trading as “P. D. G. 


PARTNERSHIP 


& Co.,” and were engaged in busi- 
ness as canners. After the death of 
decedent a claim was asserted against 
his estate based’ on a contract, re- 
lating to the partnership business, 
made between claimant and “P. D. 
G. & Bro.’ It being conceded that 
the same two individuals composed 
the firm of “P> Di:G. (& \Co:,”” and) b. 
D. G. & Bro.,”’ it was held that the 
difference in names did not preclude 
claimant from asserting the part- 
nership agreement between the mem- 
bers of “such firm, and decedent: 
Southern Can Co. v. Sayler, 152 Md. 
3038, 1386 A 624. 

[k] Recovery of judgment against 
surviving partner will not preclude 
an action against the representative 
of the deceased partner. Liverpool 
Borough Bank v. Walker, 4 DeG. & 
J. 24, 61 BHngCh 19, 45 Reprint 10; 


Jacomb v. Harwood, 2 Ves. 265, 28 
Reprint 172. ee ‘ 
{1] Other “illustrations.—(1) <A 


joint bond given for money loaned a 
partnership has been held enforce- 
able in equity against the estate of 
a deceased partner. Bishop v. Church, 
3 Atk. 691, 26 Reprint 1197. (2) So 
also, a joint note given for a partner- 
ship debt. Lane v. Williams, 2 Vern. 
Che 207-292, (23 aveprint—77 9) A739): 
Jacomb v. Harwood, 2 Ves. 265, 28 
Reprint 172. 

{m] Exhaustion of remedy against 
surety.—There is authority for the 
view that the creditor must exhaust 
his remedy against a surety on the 
indebtedness before he can enforce 
liability against the estate of the 
deceased partner. Linney v. Dare, 2 
Leigh (29 Va.) 588. 

Cross references: a 
Authority of survivor to impose on 

estate of deceased partner lia- 
bility for obligations contracted 
in: 


Continuing business see infra §8§ 
665, 

Wands: up business see infra § 
51 


Enforcement at law or in equity see 
infra §§ 694-696. 

Exhaustion of remedy against sur- 
vivor as condition precedent to ac- 
tion against estate of deceased 
partner see infra § 694. 

Joinder of survivor and representa- 
tive of deceased partner in action 
to enforce claim against partner- 
ship see infra §§ 695-700. 

Liability on firm contract in general 
see supra § 609. 

Survivorship in case of joint con- 


euaet in general see Contracts § 

67. U. S.—Hafey v. W. C. Mitchell 
Coz; 293" Med. (27; 

Conn.—Camp v. Grant, 21 Conn. 
41, 54 AmD 321. 

Fla.—Fillyau v. Laverty, 3 Fla. 


72. 

Ill.—Henry v. Caruthers, 196 Ill. 
136) 63) INE) 629 Tate by tla Assis 
Hayward -va UBurke, 151 sili 21037 
NE 846 [rev 46 Ill. A. 265]; Doggett 
v. Dill, 108 Ill. 560, 48 AmR 565; 
Mason v. Tiffany, 45 Ill. 392; Ladd 
v. Griswold, 9 Ill. 25, 46 AmD 4438. 

N. J.—Greene v. Butterworth, 45 
N. J. Ha. 738, 17 A 949. 

N. Y.—Matter of Gray, 111 N. Y. 
404, 18 NE 719 (recognizing rule); 
Stahl v. Stahl, 2 Lans. 60; Hamers- 
ley v. Lambert, 2 Johns. Ch. 508. But 
See, Pope) iv. Cole 550 Ne Yeawea acd 
AmR 198 (where the court said that 
the rule that partners were severally 
as well as jointly liable has never 
been adopted in this state). 

R. I.—Pearce v. Cooke, 13 R. I. 


i§ 631 


been held that the estate of the deceased partner 
could not be charged with liability for breaches of 
covenant oceurring after such partner’s death.’ 
For a tort committed in the lifetime of a deceased 
partner in connection with the partnership business, 
his estate has been held liable.** 
Time for presentation of claim. 


The time for 


184. © 

Tex.—Gaut v. Reed, 24 Tex. 46, 76 
AmD 94, 

Eng.—Brown v. Gordon, 16 Beav. 
302, 51 Reprint 795; Winter v. Innes, 4 
Myl. & C. 101, 18 EngCh 101, 41 Re- 
print 40; Wilkinson vy. Henderson, 
1 Myli & i °582, 7 BneC@h) 582.39 
Reprint 801. See Kendall v. Hamil- 
ton, 4 App. Cas. 504, 1 ERC 175 [aff 
3 Be D. 403] (fer a discussion of 
rule). 

But see Bennett ¥ Woolfolk, 15 Ga. 
213 (court not prepared to yield to 
assumption that in partnership con- 
tracts the partners are severally as 
well as jointly liable). 

68. Ark.—McLain | v. 
Ark, 164, 37 AmD 777. 
Oe ma casi v. Pomeroy, 5 Blackf. 
fey ae MAREN, v. Averill, 2 B. Mon. 

Mass.—Hawkes v. Greenfield First 
Nat. Bank, 163 NE 249; Sampson v. 
Shaw, 101 Mass. 145, 3 AmR 327. 

Miss.—Dahlgren vy. Duncan, 15 


Carson, 4 


Miss. 280. 
BN eae RR wae os v. Farris, 13 SW 


Pa.—Moore’s App., 34 Pa. 411; Cres- 
well v. Blank, 3 Grant 320; Bost- 
wicks Dist. .i8) Pan Dist 960 Con, 455 
(rule not changed by uniform part- 
nership). 

R. I.—Pearce v. Cooke, 13 R. I. 184. 

Tenn.—Simpson Vv. Young, 2 
Humphr. 514. 

Vt.—Barton Nat. Bank v. Atkins, 
M2 Vit Roose AL ATG: 

69. Friend v. Friend, [1897] 2 Ch. 
421; Stocken v. Dawson, 9 Beav. 
oan 50) Reprint 335. [afist7 Gaaa Ch. 


_ [a] Goods ordered before, but de- 
livered after, death.—-The executors 
of a deceased partner are not lia- 
ble for goods ordered by the firm 
before his death, but delivered there- 
after, the debt not having been in- 
curred while he was a partner, since 
the obligation to pay did not arise 
during that time... Bagel v. Miller, 
PLS OSC he) AK Batis 

70. Clarke v. Bickers, 14 Sim. 639, 
37 EngCh 639, 60 Reprint 506. 

[a] A joint lease to partners 
created no liability in equity against 
the estate of one of the lessees for 
rents accruing after his death. Clarke 
v. Bickers, 14 Sim. 639, 37 HneCh 
639, 60 Reprint 506. 

71. Matter of Pierson, 19 App. Div. 
478, 46 NYS 557; Morgan v. Skid- 
more, 3 AbbNCas (N. Y.) 92 [aff 55 
Barb. 263]. See Fairfield v. Bichler, 
195 Mo. A. 45, 190 SW 32 (where the 
employee of two partners was in- 
jured and subsequently died as a 
result of an explosion which instan- 
taneously killed one of the partners, 
the partnership estate could be held 
liable for whatever negligence might 
be involved). 

[a] Rule applied where the tort 
was the actual personal wrong of 
deceased partner. Matter of Pier- 
son, 19 App. Div. 478, 46 NYS 557. 

[b] Effect of pursuing remedy 
against survivor.— Where one partner 
obtains credit for the firm by fraud- 
ulent representations as .to its sol- 
vency, enforcement of liability 
against his estate is not prevented by 
the fact that the injured person ob- 
tained judgment and execution 
against the survivor and the part- 
nership assets in an action on a firm 
obligation given in connection with 
the transaction in question. Mor- 
gan v. Skidmore, 3 AbbNCas (N. Y.) 
92 [aff 55 Barb. 2637. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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presenting a claim by a firm creditor against the 
deceased’s estate is not, according to some cases, 
limited by the statutory provisions which govern 
the presentation of claims by individual credi- 
tors,72 but a statutory requirement for the pres- 
entation of a claim within a specifie time has been 
applied in the case of a claim based on a partnership 
obligation.** 

Respective rights of firm and separate credi- 
tors..* Under equitable rules recognized in some 
jurisdictions, the firm creditors do not share pari 
passu with the separate creditors in the separate 
estate of deceased,’® at least where there are some 
firm assets,’® or where in addition to the existence 
of some firm assets the éstate of deceased is insuffi- 
cient to pay separate debts,*7 even though the sur- 
viving partner is insolvent.7* But the right to share 
pari passu has been recognized or upheld where 
there are no firm assets and the surviving partner 
is insolvent.*® There is, however, authority for the 
view that the firm creditor may share pari passu 
with separate ereditors,®*® at least after the part- 
nership assets have been exhausted;*+ and the right 
to share pari passu has been conferred by some 
statutes.S* In some jurisdictions where the estate 
of the deceased partner is insolvent, the view has 
been taken that the firm and the separate creditors 
may share equally;8* and this is the rule under 
some statutes.** By virtue of some statutes, a part- 
nership ereditor is obliged to account for a dividend 
received from partnership assets before sharing 
pro rata in the estate of a deceased partner.6> Un- 


Abatement or survival of cause of ;72 Vt. 33, 
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der some statutes the separate creditors are enti- 
tled to priority only in the net interest of deceased 
in the partnership assets.*® 

[§ 632] 8. Liability of Partnership Assets.** 
After the death of a partner, the firm creditors are 
entitled to payment out of partnership assets** which 
in general are regarded as the primary fund for the 
payment of partnership debts.’® . It is the duty of 
the surviving partner to apply partnership assets 
to the payment of partnership debts,®® and the per- 
formance of this duty may be compelled by the rep- 
resentative of the deceased partner.®' Firm credi- 
tors are entitled to priority over separate creditors 
in the deceased partner’s share of the firm assets.°? 

Reimbursement from firm assets. If the estate of 
the deceased partner is compelled to pay firm debts, 
it is entitled to be indemnified therefor from the 
firm assets.°® Likewise the right of the surviving 
partner to take possession of firm property as his 
own to reimburse himself for moneys advanced in 
paying the firm debts has been recognized.°* 

Presentation of claim. A statute limiting partici- 
pation in firm assets to demands presented within a 
specified period after the grant of administration on 
partnership effects has been construed as fixing the 
date upon which the statute commences to run as 
that on which administration on such effects is 
granted to the personal representative of the de- 
ceased partner.®® 

[§ 633] E. Mutual Rights, Liabilities, and Duties 
of Survivor and Representative of Estate of De- 
ceased Partner—l. Rights of Survivor®®°—a. In 


Pettyjohn v. ,nership debt in general see supra §§ 


action ex delicto in general see Abate- 
ment and Revival §§ 339-389. 

Liability of partners for tort in 
general see supra §§ 364-369. 

72. Pendleton v. Phelps, 19 F. Cas. 
No. 10,923, 4 Day (Conn.) 476; Cor- 
son v. Berson, 86 Cal. 433, 25 P 7. 

Limitations in actions by or 
against representative of deceased 
partner in general see infra § 703. 

73. Fillyau v. Laverty, 3 Fla. 72; 
Nagle v. Ball, 71 Miss. 330, 13 S 
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Right of firm creditors to 


74, 
share individual assets in general 
447. 


see supra §§$ 444-448. 

75. Ill.—Peo. v. Lott, 36 Ill. 

oe v. Thornburgh, 15 Ind. 
124. 

Md.—MecCulloh v. Dashiell, 1 Harr. 
& G. 96, 18 AmD. 271. 
psa aa ett v.. Hamer, 

N. Y.—Matter of Gray, 111 N. Y. 
404, 18 NE 719 (recognizing rule 
in-a case in which claimant was 
held to be a separate creditor); Wil- 
oy vy. Keeler, 3 Paige 167, 23 AmD 

Eng.—Lee v. Flood, 2 Smale & G. 
250, 65 Reprint 386. 

7§. Ridgway v. Clare, 19 Beav. 
111, 52 Reprint 291 (as to administra- 
tion of deceased partner’s estate in 
equity); Lodge v. Pritchard, 1 De G. 
J. & S. 610, 66 EngCh 474, 46 Reprint 
242; Whittingstall vy. Grover, 55 L. 
T. Rep. N. S. 213; Gray v. Chiswell, 
9 Ves. Jr. 118, 32.Reprint 547. 

PRE Bridge v. McCullough, 27 Ala. 


Claflin v. Behr, 89 Ala. 503, 
45; Smith v. Mallory, 24 Ala. 


Emanuel v. Bird, 19 Ala. 596, 
54 AmD 200; Ladd v. Griswold, 9 
Ill. 25, 46 AmD 4438; Higgins v. 
Rector, 47 Tex. 361. 

80.. McLain v. Carson, 4 Ark. 164, 
SATU OAD) aver Granite 2 
Conn. 41, 54 AmD 321; ‘Grosvenor v. 
Austin, 6 Oh..103, 25 AmD 743. 

81. ‘Barton’ Nat. Bank y. Atkins, 


[47 C. J.—67] 


Freem. 


Woodruff, 86 Va. 478, 10 SE 715. 


82. Hundley v. Farris, (Mo.) 13 
"On 392; Pearee v. Cooke, -13 R, I. 
184. 

83. Sparhawk v. Russell, 10 Metce. 
(Mass.) 305. ; 

84. Dahlgren v. Duncan, 15 Miss. 
280. 

[a] In Maine, under statutes as 


they existed before 1870, a partner- 
ship debt was provable for the full 
amount against the estate of a de- 
ceased partner which had been rep- 
resented insolvent, and the copartner- 
ship creditor had an equal right with 
the individual creditors to obtain 
full satisfaction of his claim from 
the estate of deceased. Beery) v- 
Howard, 64 Me. 68. 

85. Spratt v. Richmond First Nat. 
Bank, 84 Ky. 85, 7 KyL 791 (apply- 
ing Gen. St. ¢ 39 art, 2,-§§ 338, 34). 
See Matter of Seybel, 124 Misc. 297, 
207 NYS 765 (dividends from assets 
of partnership should not be cred- 
ited on tort claims against deceased 
partner’s insolvent estate, but no 
claimant may recover more than full 
amount of his claim). ; 

86. Hoover v. Bowers, 146 Va. 84, 
135 SE 698. 

Determination of net interest see 
infra §§ 854-876. 

87. Application of firm assets to 
liabilities in general see supra §§ 
401-4388. 

‘Subjection of firm realty to pay- 
ment of debts after death of part- 
ner see supra § 626. 

88. Hafey v. W. C. Mitchell Co., 
293 Fed. 27; Goldsmith v. Hichold, 94 
Ala. 116, 10 S 80, 33 AmSR 97; Bush 
v. Gibbons, 87 App. Div. 576, 84 NYS 
478; Kell v. Mulligan, (Tex. Civ. A.) 
254 SW 621. See Funk vy. Kempton, 
123 Dll. A. 100 [app dism on other 
grounds 221 Ill. 436, 77 NE 683] (as 
to rights of dormant partner as firm 
ereditor). 

[a] Share of deceased partner is 
applicable to payment of partnership 
debts eral we eect, rer lua. 2774. 

Liability of firm. assets for part- 


401-408. 

89. Colo.—Thompson vy. White, 25 
Colo. 226, 54 P 718; Beaton v. Wade, 
14 Colo. 4, 22 P 1098. 

204s NG ye 


N. Y.—In re Roberts, 
Voorhis v. Childs, 


369, 108 NE 562; 
Nie Yen sip & 

Oh.—Hubble v. Perrin, 3 Oh. 287. 

R. I.—National Exch. Bank vy. Gal- 
Waits 20% Rs ale Opes Th Auvouule 

Bng,—_hx p, Dear, 1 ChiD ola in 
re Ritson, [1899] 1 Ch. 128 [aff [1898] 
1, Ch, (6671/30 Ridgway. v7 Clare, 9 
Beay. 111, 52 Reprint 291. a 

But see Silverman y. Chase, 90 Ill. 
387 (it has been held that, although 
the partnership assets have not been 
exhausted, a firm,creditor may prove 
his claim against the estate of the 
deceased partner). 

90, sRussell vA McCall 14leiNeeve 
437, 36 NE 498, 38 AmSR 807; Pres- 
ton <va"Hiteh, US INA ¥., 4h, e330 Nia 
Williams v. Whedon, 109 N. Y. 333, 
16 NE 365, 4 AmSR 460. 

91. Russell y. MeCall- (4) Nee ave 
437, 36 NE 498, 38 AmSR 807; Pres- 
ton) ve sHiveh, 3% ING Y¥44) gio NGED elais 
Williams v. Whedon, 109 N. Y. 333, 
16 NE 365, 4 AmSR 460. 


92.  Pilcher’s Suce., 39° lua. Anny 
362, 1 S 929; Banks v. Steele, 27 
Nebr. 138, 42 NW 883. 

e ye In-re Daniel; 75 TW: DP. Rep. Ne 


94. Dyer v. Morse, 10 Wash. 492, 
SOpeTLUS8s wie) LRA So: 
coe Denny v. Turner, 2 Mo. A. 

96. Cross references: 

Actions by survivor against repre- 
sentative of deceased partner see 
infra §§ 731-755. 

Determination as to amounts due 
survivor and estate of deceased 
partner see infra § 642. 

Mutual rights and duties of sur- 
vivor and representative in respect 
of accounting in general see in- 
fra §§ 834-899. 

Private settlement between survivor 
and representative of deceased 
partner see passim infra §$§ 878-894. 
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General. On the death of a partner the surviving 
partner is entitled to the possession of firm assets 
as against those representing the estate of the de- 
ceased partner,®”? and he has a right to hold such 
assets until a firm debt to him is paid.®* However, 
the survivor has no right, in the absence of some 
provision in the partnership agreement, to appro- 
priate the firm assets for his own use, although he 
is willing to pay the value thereof.®® 

[§ 634] b. Debts Due Firm from Deceased Part- 
ner.t The survivor is entitled to enforce against 
the estate of the deceased partner any debt or ob- 
ligation owing by deceased to the firm.* Moreover, 
a survivor who is also the executor of the deceased 
partner’s will is entitled to retain assets of such 
partner’s estate to the extent necessary to satisfy 
any indebtedness of deceased to the firm.* But, 
according to some cases, the survivor is entitled to 
recover from the deceased partner’s estate only such 
survivor’s share of the deceased partner’s debt to the 
partnership. In some jurisdictions the survivor can- 
not collect from the estate of the deceased partner 
a debt due from the latter to the partnership with- 
out complying with a statutory requirement that the 
survivor shall settle the partnership affairs and ac- 
count to the deceased partner’s estate for the lat- 
ter’s interest in the partnership.® Under some stat- 
utes a claim in favor of the partnership has no pref- 
erence in respect of the insolvent estate of the de- 
ceased partner.® 

[§ 635] c. Funds or Other Property Converted or 
Withheld by Deceased or His Representative. The 
estate of a deceased partner may be charged on be- 
half of the surviving partner in respect of part- 
nership funds or other property misapplied or con- 
verted by deceased,’ and also in respect of the 
proceeds of firm property sold by the personal repre- 
sentative of deceased.2 Moreover, the executor of, 
and distributee under, the will of the deceased part- 
ner in possession of partnership property may be lia- 
ble in his individual capacity to the surviving part- 
ner for the latter’s share of the rent of partnership 
property received by such executor.? The survivor 
may follow the property into which firm funds have 
been changed, where they can be clearly ascer- 


97. 
98. 
6 SCt 964, 30 L. ed. 104. 


See supra § 613. 566. 
Clay v. Freeman, 118 U. S. 97, alee 
99. Joseph v. Herzig, 


175 P' 876. 
ASS SIN cy 
456, 92 NE 103. 
Taking property be an appraised 


value see infra § 4 A 
1. Enforcement of liability see in- 
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Silver v. Eakins, 55 Mont. 210, 14. 
See Franklin v. Tonjours, 
1 Tex, A. Civ. Cas: § 506. 

Disclosure of amount of debts 
and assets.—A surviving partner is 
required to make known the amount 
of partnership debts and the amount 


tained, traced, and identified, and the rights of bona 
fide purchasers for value do not intervene.1°? There 
is, however, authority for the view that, where the 


partnership assets in the hands of the surviving 


partner are sufficient to pay the partnership debts, 
any balance of partnership funds in the hands of 
the representative of deceased which may be due to 
the survivor in right of his partnership interest can 
be recovered only upon a settlement of the firm ac- 
counts.1t In a suit to charge the estate of de- 
ceased in respect of the proceeds of firm property 
sold by the personal representative, the recovery 
of the survivor has been limited to his share of 
such proceeds.1? The fact that the personal rep- 
resentative of the deceased partner has wrong- 
fully collected some of the firm deBts does not make 
such representative liable to the*survivor for all 
debts.+3 

[§ 636] d. Contribution or Reimbursement. 
When the surviving partner is compelled to pay firm 
debts, the view usually taken is that he is entitled to 
reimbursement from the deceased partner’s estate 
to the extent of that partner’s share,1* and is en- 
titled to contribution on the part of the estate of 
deceased partner if there are insufficient assets to 
meet the copartnership obligations.t® But it has 
been held that a surviving partner who has paid 
a firm debt is at most entitled to be subrogated to 
the rights of the creditor in respect of the deceased 
partner’s estate.1® In respect of disbursements 
made in the course of an attempt by a surviving 
partner to collect a partnership debt, there is au- 
thority for the view that the mere fact that such 
disbursements were made would not be conclusive 
upon the question of the liability of the estate of 
a deceased partner to contribute,’* and that, in 
such ease, in order to give the surviving partner 
the right to compel contribution, the disbursement 
must be reasonable as to amount and must be made 
in good faith and for a purpose which can be seen 
to be fairly appropriate for carrying out the end 
sought.1* Where the surviving partner has made 
expenditures from his own firm in improvements or 
repairs for the protection and preservation of the 
property while acting in the discharge of his duty 


& R. (Pa.) 494. 
Ind.—Price v. Cavins, 50 Ind. 


Ete Olleman vy. Reagan, 28 Ind. 


Mass.—Golthwait v. Day, 149 Mass. 
185, 21 NE 359 (holding the claim 
not barred by Pub. St. c 136 § 9); 
Willey v. Thompson, 9 Mete. 329. 


[§§ 633-636 


Tra SiSmiol—oo. 

2. Bird v. Bird, 77 Me. 499, 1 A 
455; Davis v. Bicknell, 244 Mass. 
352, 139 NE 490; Po Yeng Cheo v. 
Lim Ka Yam, 44 Philippine 172; 


Hoover v. Bowers, 146 Va. 84, 1385 
SE 698. 
{a] An agreement to contribute 


to firm capital.—Davis v. Bicknell, 
244 Mass. 352, 139 NH 490. 
3. In re Morris, L. R. 10 Ch. 68. 


4. McCormick’s App., 55 Pa. 252. 

5. Painter v. Painter, 68 Cal. 395, 
9 P 450. 

6. Bird v. Bird, 77 Me. 499, 1 A 
455. 

7, “Price, v. -Hicks, 14. Fla. 565; 
Mitchell v. Dunevant, 9 Ky. Op. 362; 


In re Miller, 157 Pa. 224, 27 A 698. 

8. Bradley v. Brigham, 144 Mass. 
181, 10 NE 793. 

9. Flynn v. Seale, 2 Cal. A. 665, 
84 P 2638. 

10. Holmes v. Gilman, 138 N. Y. 
369, 34 NE 205, 34 AmSR 463, 20 LRA 


of firm assets in his possession, so 
that the court may determine wheth- 
er possession of firm property held 
by the estate of the deceased part- 
ner is necessary, in order that the 
surviving partner may discharge the 
duties imposed by Rey. Codes § 7607. 
Silver v. Eakins, 55 Mont. 210, 175 
P 876. . 5 

12. Bradley v. Brigham, 144 Mass. 
131,- 10° NE 793: 

[a] Reason for rule.—‘‘Whatever 
the rights of the plaintiffs may be 
against the executor personally, their 
only remedy against the estate is 
to recover their share of the amount 
which has gone into the hands of 
the executor as assets of the estate. 
The negligent and tortious acts of 
the executor in dealing with the 
property, if any such acts exist, can- 
not be imputed to the estate.” Brad- 
ley v. Brigham, 144 Mass. 181, 183, 
10 NE 793. 

13. Alexander v. Coulter, 2 Serg. 


ges andl es v. Arnold, 30 Mich. 
77 Pa. 27; 

Richard’s 
Scott’s Est., 25 


Pa.—Hanna v. Wray, 
Moist’s App., 74 Pa. 166; 
Est., 1 Woodw. 362; 
PittsbLegJNS 475. 

Ont.—In re Ruby, 24 Ont. A. 509. 

[a] Nature of claim.—The debt is 
not one against the firm but is an 
individual debt of the deceased part- 
ner’s estate. Olleman vy. Reagan, 28 
Ind. 109. +37 

15. Keyes v. Metropolitan Trust 
Co., 169 App. Div. 765, 155 NYS 88g 
[rev on other grounds 220 N. Y. 
237, 115 NE 455]. . 

16. Matter of Burdick, 79 Misc. 
167, 140 NYS 582, 4 NYCivProeNS 21, 
10 Mills Surr. 54 [mod on other 
grounds 161 App. Div. 907 mem, 145 
NYS 1115, mem. (aff 212, N; Y: 553 
mem, 106 NE 1032 mem) ]. y 

LZ]. ereston Waskuteh, ist iN. Yaads 
33 NE 77. 

18. Preston v. Fitch, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


§$ 636-638] 
to liquidate the partnership affairs, he is entitled 
to reimbursement therefor.+® 

[§ 637] e. Making and Establishing Claim against 
Estate of Deceased.2° The right of a surviving part- 
ner for compensation from the estate of a deceased 
partner'has been denied in respect of personal serv- 
ices to deceased rendered gratuitously,” and also 
in respect of the board of other persons rendering 
personal services to deceased where such board was 
furnished out of partnership property.” But where 
in the lifetime of deceased the survivor had paid 
deceased a specified amount in consideration of 
which deceased had agreed to pay the survivor’s 
portion of firm indebtedness, the survivor has a 
claim against the estate of deceased if the latter 
failed to comply with his agreement.?® While liqui- 
dation of the firm assets has been regarded as a 
condition precedent to the establishment of a claim 
against the estate of the deceased partner,?* and 
the view has been taken that, for a contribution by 
the survivor to the partnership capital, he cannot in 
a proceeding for the distribution of the deceased 
partner’s estate prove a claim in the absence of a 
settlement of the partnership affairs,?> it has been 
held that a surviving partner may present to the 
representative of such estate a claim arising out 
of the partnership without first establishing the 
partnership in some other proceeding,?° and that the 
survivor has a right to file a claim where there has 
been a breach of deceased partner’s covenant to 
pay the firm debts,?7 even though the survivor has 
not paid such debts.?8 But the view has been tak- 
en. that if, on the liquidation of the partnership 
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business, or in the course thereof, it appears that 
the deceased partner is indebted to the surviving 
partner over and above the partnership assets, then 
the surviving partner must present his claim for 
allowance to the personal representative of the de- 
ceased partner.2® It has been laid down that a 
surviving partner is not required to present a claim 
against the estate of a deceased partner who re- 
ceived firm assets if the matter can be worked out 
through a partnership settlement.*° 
[§ 638] 2. Liabilities and Duties of Survivor®*— 

a. Survivor as Trustee or Fiduciary. While the view 
has been taken that the surviving partner is not, in 
the strict sense, a trustee for the estate of the de- 
ceased partner in respect of the partnership as- 
sets,®2 it is usually laid down that the survivor is a 
trustee, to some extent at least, as to the interest 
of the deceased partner or for his estate,** or, as 
sometimes stated, for the personal representative** 
and the heirs*® of the deceased partner; and in 
equity the survivor is usually regarded as a trustee 
for the estate of the deceased partner,*® or, as oth- 
erwise expressed, for the personal representative of 
the deceased partner,?”? and for the heirs of such 
partner.** Statutes in some jurisdictions make the 
surviving partner the trustee of the personal rep- 
resentative of deceased.*® The survivor is some- 
times referred to as a quasi trustee for the personal 
representative of the deceased partner.*° While it 
has been broadly stated that there is no fiduciary re- 
lationship between a surviving partner and the rep- 
resentatives of a deceased partner,*! it is usually 
considered that the survivor stands in a fiduciary 


190 Tl. 


19. Tillotson v. Tillotson, 34 Conn. §§ 731-755. Ill.—Douthart v. Logan, 
335; Beck v. Thompson, 22 Ney. 109, | Determination as to amounts due sur- | 243, 60 NE 507. 
6 P 562; Schenk v. Lewis, 125 S. C. vivor and estate of deceased part- Ind.—Valentine v. Wysor, 123 Ind. 


228, 242, 118 SE 681. 
Allowance for expenditures upon 
accounting generally see infra § 867. 
20. Presentation and allowance of 
claims against estate of decedent in 
general see Executors and Adminis- 
trators §§ 937-1078. 


21. Cook v. Bryson, (Cal. A.) 265 
P 289: 

22. Cook v. Bryson, supra. 

23. Price v. Cavins, 50 Ind. 122. 

24. Raymond y. Davis, 248 N. Y. 
67, 151 NE 421. 

7A 4n Pa. Dist. 


McNeilan’s Est., 
45,, 16) Pa, Co. 46. 


26. In re Gladough, 1 Alaska 649. 
27. Hogan v. Calvert, 21 Ala. 194. 
[a] Reason for, and discussion of, 


rule.—‘‘The argument that Hogan 
[the covenantee] had no claim upon 
the estate, until he had actually paid 
the amount due, cannot be sustained. 
The covenant of Hammond was not 
one of indemnity; it was affirmative. 
He was to pay the debts of the co- 
partnership, without unnecessary de- 
lay, and a failure on his part to per- 
form the act which he had cove- 
nanted to do, would have given a 
right of action to Hogan. ... The cir- 
cumstance that it was a co-partner- 
ship debt does not in any manner 
affect the rule. If Hogan was by 
suit upon the covenant to recover the 
amount of the co-partnership debts 
from Hammond, who was afterwards 
compelled to pay them by the cred- 
itors, he could resort to Hogan for 
‘his proportion, and the covenant 
eould not, after he had sued and ob- 
tained satisfaction upon it, be in- 
voked for his protection.” Hogan v. 
Calvert, 21 Ala. 194, 199. 

28. Hogan vy. Calvert, supra. 

29. Mares v. Mares, 60 Mont. 36, 
199 P 267. 

30. Painter vv. ens 4 Cal. Un- 
rep. Cas. 636, 36 P 865. 

31. Cross references: 
Action by representative of deceased 

partner against survivor see infra 

” 


ner see infra § 642. 

Duty of surviving partner to apply 
assets to payment of firm debts see 
supra § 616. 

32. Mulherin v. Rice, 106 Ga. 810, 
32 SE 865; Krueger v. Spieth, 8 Mont. 
482, 20 P 664, 3 LRA 291; Williams v. 
Whedon, 109 N. Y. 333, 16 NE 365, 
4 AmSR 460; McCann v. Hazard, 36 
Mise. 7, Knox v. Gye, 
L. R. 5 H. L. 656; Chambers v. How- 
ell, 11 Beav. 6, 50 Reprint 718; Eng- 
lish Partn. Act (1890) § 43. 

[a] Possession by representatives 
of deceased partner.—Where the 
firm choses in action were in the 
possession both of the surviving part- 
ners and those representing the es- 
tate of the deceased partner, the 
view was taken that the surviving 
partners were not..trustees for the 
heirs of deceased. Mulherin v. Rice, 
106 Ga. 810, 32 SE 865. 

Status of survivor as trustee gen- 
erally see supra § 608. 


33. Cal,—Little v. Caldwell, 101 
Cal. 553, 36 P 107, 40 AmSR 89. 

Hawaii——Coluston v. Ogden, 1 
Hawaii 309. 

Tll.—Andrews v. Stinson, 254 Ill. 
111, 98 NE 222, AnnCas1913B 927. 


Ky.—Jones v. Dulaney, 86 SW 547, 
977, 27 KyL 702, 810 (declaring the 
surviving partner to be the trustee 
of an express trust). 

Mich.—Heath v. Waters, 40 Mich. 


457. 

N. Y.—Joseph v. Herzig, 198 N. Y. 
456, 92 NE 103; Preston v. Fitch, 137 
N. ¥. 41433 NE 77. 

“The position is somewhat anom- 
alous, not exactly and wholly a 
trustee, and yet not a full owner of 
the assets which he takes or retains 
possession of by reason’ of survivor- 
ship.” Russell v. McCall, 141 N. Y. 
437, 447, 36 -NE 498, 38 AmSR 807. 

34. U. S.—Grant vy. Fletcher, 283 
Fed. 243. 

Cal.—Johnston v. Kitchin, (A.) 259 
PA 1026 


47, 23 NE 1076, 7 LRA 788. 

To wa.—Western Securities Co. v. 
Atlee, 168 Iowa 650, 151 NW 56 (rec- 
ognizing rule). 

Mich.—Killefer v. McLain, 78 Mich. 
249, 44 NW 405. 

N. Y.—Banchle v. Smylie, 104 App. 
Div: 518, 93 NYS 709. 

Utah.—Sharp v. Sharp, 54 Utah 
262, 180 P 580. 

_[a] The representatives of sur- 
viving partner after his death hold 
as trustees. Grant v. Fletcher, 283 


Fed. 243. 
Fletcher, supra; 
29 Arizi. 267, 0 
PPL Johnston v. Kitchin, (Cal. 
A.) 259 P 102; Valentine v. Wysor, 
ahs Ind. 47, 23 NE 1076, 7 LRA 

Oe 

36. Nelson v. Hayner, 66 Ill. 487; 
Joseph v. Herzig, 198 N. Y. 456, 92 
NE 103; Russell v. McCall, 141 N. 
ene Sue 36 NE 498, 388 AmSR 807. See 
Witkowsky v. Affeld, 208 Ill. A. 198. 

S%a- Off Utt sv. Scott, 47 Ala. 104; 
Galbraith v. Tracy, 153 Ill. 54, 88 
NE 937, 46 AmSR 867, 28 LRA 129; 
Cotton 'y. Stevens, 79 N. H. 224, 107 
A 602. See Tennant v. Dunlop, 97 
Va. 234, 33 SE 620 (where the cases 
are discussed). 

[a] The fact that the personal 
representative of deceased did not 
have confidence in the surviving part- 
ner did not relieve such partner of 
performance of his duties as_ trus- 
tee, or leave them in the position of 
independent parties having no spe- 
cial fiduciary rights and obligations. 
Ne v. Stevens, WO) INS A, 72245 aioy 


38. Offutt v. Scott, 47 Ala. 104. 

39. See statutory provisions. ; 

40. Fried v. Burk, 125 Md. 500, 
94 A 86; Krueger Vv. ‘Speith, 8 Mont. 
482, 20 P 664, 3 LRA 291; Clements 
Vv. Hall, ah Der G.v& Je 173, 59) Eneoh 
138, 44 Reprint 954. 

4l. Browning v. Browning, 7 New- 
foundl. 161. : 


v. Lount, 
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or confidential relation to the estate of the deceased 
partner or to its representative.t2 In any event in 
dealings between the surviving partner and the es- 
tate of the deceased partner, some one should act 
with sole reference to the interests of the estate.** 
In his capacity as trustee or fiduciary the surviving 
partner is bound to make a full disclosure of part- 
nership assets, and to account, therefor to the rep- 
resentative of the estate of the deceased partner, 
and to pay over any balance of the net partnership 
assets due such estate.44 The surviving partner is 
not, by virtue of the former partnership, a personal 
representative of deceased.*° 

[§ 639] b. Disclosure of, Accounting for, and 
Paying Over, Partnership Assets.‘® It is the duty 
of the survivor to make a full and fair disclosure as 
to the firm assets to the representative of the de- 
ceased partner,** to account to such representative 
in respect of assets which come into the survivor’s 
hands,*® and to pay over to the representative the 
estate’s share of the net partnership assets.*9 The 
duty to disclose,®® to account,°+ and to pay over?? 
are sometimes referred to, or regarded as, the sur- 
vivor’s duty as trustee. The estate of the deceased 


42. Douthart v. Logan, 190 Ill. 
248, 60 NE 507; State v. Matthews, 
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ceived a conveyance of property in 
his own name in part payment of a 


[$§ 638-640 


partner is not entitled to a share of a partnership 
asset which has come into the hands of the surviv- 
ing partner where it was determined on a previous 
accounting that the estate was indebted to the sur- 
vivor in an amount in excess of the estate’s share 
of such asset and such amount has not been paid.°? 

Time for presentation of claim. Where a claim 
of the representative of the deceased partner against 
a surviving partner, since deceased, in respect of 
partnership transactions is a mere money demand, 
it has been held that it is within a statute fixing the 
time for presentation of claims to the representa- 
tive of a decedent.*# 

[§ 640] c..Profits and Losses after Death of Part- 
ner.°® The liability of the surviving partner is 
measured by his duties.** If the survivor uses the 
assets for his personal benefit or inva manner not le- 
gally authorized he does so at his risk;®* and he is 
answerable for any depreciation in the value of the 
firm’s assets, or for any loss thereof, which is due 
to his failure to wind up the firm’s affairs with due 
diligence. and skill.°§ He may not properly use 
partnership property upon his own account where 


“Stich use operates to the injury of the estate of the 


giving testator’s individual property 
to another. Bane v. Adair, 116 Va. 


129 Ind. 281, 28 NE 703; Ogden v. 
Astor, 6 N. Y. Super: 311; Tennant 
v. Dunlop, 97 Va. 234, 33 SE 620. See 
also supra text and notes 33-38. 

43. Cummings  v. Russell, 258 
Mass. 502, 155 NE 641; Denholm v. 
McKay, 148 Mass. 434, 19 NE Dipl lee 
AmSR 574. 

44. See infra § 639. 

45. Krueger v. Splery, 8 Mont. 482, 
20 P 664, 3 LRA 291. 

46. Accounting for profits or 
losses after death of deceased part- 
ner see infra § 640. 

47. Heath v. Waters, 40 Mich. 457; 
Cotton v. Stevens, 79 N. 224, 107 
A 602; Meyer v. Meyer, 201 "App. 
5916, 21194 SN YS!) 718; 

60 IN; Yea Super 
U. S.—Grant_v. 
243; 


Fletcher, 283 
In re Dobert, 165 Fed. 

Tll.—Diversey Ver ODNSON, 9 ceil. 
547. 

Me.—Whittaker v. Jordan, 104 Me. 
516, 72 A 682. 

Md.—Fried v. Burk, 125 Md. 500, 
94 A 86. 

Mont.—Krueger v. Spieth, 8 Mont. 
482, 20 P 664, 3 LRA 291. 

N. Y.—Joseph v. Herzig, 198 N. Y. 
456, 92 NE 103; Preston v. Fitch, 137 
N. Y. 41, 33 NE 77; Keyes v. Metro- 
politan Trust Co., 169 App. Div. 765, 

-15 NYS 888 [rev on other grounds 
220 N. Y. 237, 115 NE 455]; Reinhardt 
Vv. Reinhardt, 134 App. Div. 440, 119 
NYS 285; Hutchinson vy. Campbell, 
13 Mise. 152, 34 NYS 82. 

Pa.—Ferguson v. Wright, 61 Pa. 
258; Herron y. Herron, 64 Pa. Super. 
569. 

R. I.—Ferrara v. Russo, 40 R. I. 
533, 102 A 86, LRA1918B 905. 

Tex.—Schallert v. Boyd, (Civ. A.) 
203 SW 940. 

Newfoundl.—Browning v. Brown- 
ing, 7 Newfoundl. 161. 

[a] Real property received for 
debt.—(1) Where a surviving part- 
ner bids in real estate under the 
foreclosure of a mortgage which he 
holds as survivor, he thereafter holds 
such real estate as representing the 
debt due the late firm, which was se- 
cured by such mortgage, and it be- 
comes his duty so to treat it. Pres- 
ton’ v.. Kitch, 137 GN. Y.. 41,0 33 ENE 
77. (2) In such case the survivor can- 
not thereafter sell the property with- 
out accounting in full to the represen- 
tative of the estate of his deceased 
partner. Preston v. Fitch, supra. 
(3) A surviving partner, who re- 


debt due the partnership during the 
lifetime of deceased partner was ac- 
countable to the partnership there- 


fore Grant vy. Fletcher, 283 Fed. 
43 
[b] Avoiding accounting.—Surviv- 


ing partner has no right to keep and 
refuse to sell partnership property 
and thus avoid accounting to those 
claiming under the deceased partner. 


Schallert v. Boyd, (Tex. Civ. A.) 
203 SW_ 940. 
[ce] Several accountings.—If at 


the time of the accounting by a sur- 
viving partner, any of the firm assets 
have not been disposed of, or if any 
partnership property subsequently 
comes into his hands, he is bound to 
account to the estate of the deceased 
partner for its share of what may 
be realized therefrom. Joseph v. 
Herzig, 198 N. Y. 456, 92 NE 1038. 

[d] Rule applied.—Where a check 
was payable to the three members of 
a firm, one of whom was the execu- 
tor of another, cashing the check by 
the executor and depositing the pro- 
ceeds to his account as executor 
amounted to a conversion of the 
check, for which he was individually 
liable. Gratwick v. Smith, 202 App. 
Div. 600, 195 NYS 568. 

Rights and duties of survivor in 
respect of accounting in general see 
infra § 834 et seq. 

49. Ala.—Word v. Word, 90 Ala. 
81, 7 S 412. 

Ky. —Snead v. Jenkins, 225 Ky. 832, 
10 SW (2d) 282. 
ign .—Walker v. House, 4 Md. Ch. 

N. Y.—Preston v. Fitch, 137 N. Y. 
41, 33 INE 77; Darby v. Ericsson, 45 
Meyer v. Meyer, 201 App. 


INE NS ISOS 
Div. 596, 194 NYS 718; Hutchinson 
152, 34 NYS 


Me Campbell, 13 Misc. 

N. D.—Macfadden v. Jenkins, 40 N. 
D. 422, 169 NW 151. 

S. C.—Schenk y. Lewis, 125 S. C. 
228, 118 SE 681. 

Eng.—Powdrell v. Jones, 2 Smale & 
G. 305, 65 Reprint 412. 

[a] Partnership personalty  be- 
queathed by deceased partner.—The 
partnership personal assets of tes- 
tator are to be administered by his 
administrator, who alone, in the ab- 
sence of fraud, collusion, or refusal 
to sue, has the right to sue the sur- 
viving partner for a settlement, al- 
though subject to their proportion of 
a money legacy, the will gives such 
assets to one set of persons, while 


587, 82 SE 734. 

Determination as to amount see 
infra § 642. 

50. Cotton v. Stevens, 79 N. H. 224, 
107 A 602; Meyer v. Meyer, 201 App. 
Div. 596, 194 NYS 718. 

51. Krueger v. Speith, 8 Mont. 482, 
20° P 664, 3 LRA- 291; “Preston \v: 
Fitch, 137 Ni oY: 4h5 33 NE 77. 


52. Word v. Word, 90 “Ala. (845 9% 
S 4h259 Darby “vz Brioesson, 45) NGS 
786; Schenk y. Lewis, 125 S. C. 228, 


118 SE 6831. 
53. Duncan v. Westerlund, 110 S. 
C9 94,296" SHehebeAs 
aye Morgan v. 69 Ala. 
55. Cross references: 
Accounting in ease of 
of business see infra 
Interest see infra § 642. 
Option of representative of deceased 
to share in profits or to receive in- 
terest where business continued 
see infra § 671. , 
56. 
67. 
Duty of survivor to liquidate busi- 
ness in general see supra § 611. 


Morgan, 
continuance 


§§ 674-681. 


by 


See infra text and notes 57— 


57. Morgan v. Morgan, 68 Ala, 80; 
Fitz v. Reichard, 20 La. Ann. 549. 
58. Cockerham v. Bosley, 52 La. 


Ann. 65, 26 S 814; Netter v. Herman, 
26 La. Ann. 458; Wilder’s Succ., 21 
La. Ann. 371; Webber v. Webber, 
146 Mich. 31, 109 NW 50; Roberts v. 
Hendrickson, 75 Mo. A. 484; Marjor- 
am v. Saundeford, Rom. Cas. 110. 
See Bundy v. Youmas, 44 Mich. 376, 
6 NW 8651. 

[a] For example, the survivor 
may be held liable to account to the 
estate of decedent in lawful money, 
although he collected demands in 
Confederate money. Wilder’s Succ., 
21-La. Ann. 371. 

[b] The amount of a note per- 
mitted to become barred after death 
of one of the partners under cir- 
cumstances not creditable to the sur- 
viving partner or his representative 
is a proper charge against the sur- 
viving partner. Webber v. Webber, 
146 Mich. 31, 109 NW 50. 

[c] Failure to collect overdraft.— 
Where at the time of death of a 
partner, a third person had over- 
drawn his account at the bank and 
was indebted to it on a note draw- 
ing interest and the representative 
of the surviving partner had failed 
to collect the overdraft and note, 
although the claims were collectable 
the estate of the surviving partner 


: For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


’ 
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deceased partner.®® But the surviving partner is 
not chargeable with losses which occur without fault 
on his part,®° nor with losses largely resulting from 
depreciation in the value of the capital where the 
capital belonged to the deceased partner and it was 
the latter’s intention that the survivor should not 
share losses.*! If the survivor makes a profit from 
his unauthorized use of firm assets, the representa- 
tive of. the deceased partner can compel him to ae- 
count for the deceased’s ratable share thereof.°? 
In fact it has been stated generally that every ad- 
vantage or waiver which the surviving partner se- 
cures by his exercise of control de son tort over the 
partnership estate inures to the benefit of the es- 
tate, and not to the survivor personally.°* <A sur- 
viving partner in possession of firm realty is ac- 
countable for the profits of the realty, or for the 
value of the use and occupation.®* The estate of 
deceased partner is entitled to share in the amount 
of a judgment which represents a recovery for loss 
of profits under a contract which would have ac- 
crued thereunder after the death of the deceased 
partner.®> But the obligation of the survivor to 
account, in respect of certain profits, to him remote- 
ly connected with the use of firm property has been 
denied,®® and neither the representative of deceased 
nor the assignee of such representative is entitled 
to an account for profits made subsequent to the 
death of deceased where it appears that because 
of the nature of the partnership agreement the 
estate has no interest in such profits.°? 

Estoppel to deny accountability. A surviving 
partner, who handled and sold land formed by ae- 
cretion to partnership land and received the pro- 
ceeds, is estopped from denying accountability 
therefor on the ground that the making of the land 
was wrongful as against the state. 

[§ 641] d. Reimbursement of Estate; Agreement 
To Indemnify. If the representative of the deceased 
partner is compelled to pay firm debts he is entitled 
to call upon the surviving partner for contribu- 
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[47 C.J.] 1061 
tion,®® or the solvent surviving partner must al- 
low the payment in account as so much paid on be- 
half of the firm.7° But the mere fact that part- 
nership debts have been allowed against the estate 
of deceased partner does not require the survivor to 
pay over to the personal representative a share of 
such debts where they have not actually been paid."* 
There is authority for the view that the representa- 
tive of the deceased partner is such a creditor of the 
survivor in respect of the estate’s share of firm as- 
sets as to permit such representative to attack as 
fraudulent a conveyance by the survivor.” 

Agreement to indemnify. An agreement by sur- 
viving partners to indemnify the estate of the de- 
ceased partner against partnership liabilities has 
been construed as not raising an obligation to pay 
until a demand for payment of a firm debt or obli- 
gation was made.**® It has been held that a. joint 
covenant by surviving partners to indemnify the 
estate of a deceased partner from partnership la- 
bilities will not be enforced in equity against the 
estate of one of the ecovenantors, but equity will 
leave the covenantee to his legal remedy against 
the surviving obligor.** 

[§ 642] 8. Determination as to Amounts Due 
Survivor and Estate of Deceased Partner.*° The 
estate of the deceased partner is entitled to the same 
share in the residue of firm assets as the deceased 
partner had in the firm.7® But it is only the net 
value of the deceased partner’s interest when as- 
certained which becomes part of the assets of his 
separate estate.*7 

Deductions and credits. In determining the 
amount to which the surviving partner and the es- 
tate of deceased are each entitled, each should be 
charged with a share of the firm debts,‘® and of a 
loss sustained by an earlier firm of which the sur- 
vivor and deceased were members, which was ear- 
ried into the books of the firm directly involved;*® 
and also with debts due from each to the firm.®® 
There should also be deducted the expenses of wind- 


is liable for the overdraft and note 
with interest. Webber v. Webber, 
146 Mich. 31, 109 NW 50. 

Liability of survivor for losses 
on the continuance of business see 
infra §§ 662, 670. 

Rights and liabilities incident to 
winding up business in general sce 
infra §§ 650-653. 

59. Stanhope v. Suplee, 2 Brewst. 
(Pa.) 455. 

60. Swafford v. White, 89 SW 129, 
28 KyL 119; Magullion v. Magee, 241 
Mass. 860, 135 NE 560; Gresham v. 
Harcourt, 938 Texh:149)) 53) Sw. 1019 
[rev (Civ. A.) 50 SW 1058]. 

[a] Failure of deceased’s repre- 
sentative ‘to codpevate.—Where a de- 
ceased partner owned a building oc- 
cupied by the firm, and his executors 
would not agree to a lease of the 
premises on terms which would in- 
duce a purchaser to buy the stock, 
fixtures, and good will, the surviving 
partner could not be charged with 
the great loss incurred because the 
business was not sold as a going con- 
cern. Magullion v. Magee, 241 Mass. 
360, 185 NE 560. 

61. Baker v. Baltimore Safe De- 
posit, etc., Co., 90 Md. 744, 45 A 1028, 
78 AmSR 463. 

62. Grant v. Fletcher, 283 Fed. 
243; Painter v. Painter, 6 Cal. Unrep. 
Cas. 677, 65 P 135; Freeman v. Free- 
man, 136 Mass. 260. 

fa] Cutting timber.—A surviving 
partner was accountable for a profit 
made from cutting of timber from 
partnership lands and manufacturing 
it into lumber. Grant y. Fletcher, 
283 Fed. 243, 4 

e 


Sharing in profits where business 
continued after death of partner see 
infra § 671. 

63. Snyder v. Harrington, 57 Or. 
Deeb? ve G6: 

Smith v. Walker, 38 Cal. 385, 
99 AmD 415. 

65. Maynard v. Richards, 166 Ill. 
466, 46 NE 1138, 57 AmSR 145 [aff 
Gale EUSA 338161 

66. McKleroy_ v. 203 
Ala. 603, 84 S 280. 

[a] Thus the surviving partner, 
first guardian and then administra- 
tor for his insane partner, subse- 
quently deceased, was not account- 
able for profits realized by him 
through the pledge of corporate stock, 
in which deceased partner was inter- 
ested individually with himself, which 
pledge was made for the purpose of 
purchasing other stock. McKleroy 
v. Musgrove, 203 Ala. 6038, 84 S 

67. Herren v. 201 Ala. 
“8 S 921. 


[a] Personal service and no tan- 
gible property.—Where a partnership 
contract under which deceased had 
an interest in a brokerage firm re- 
quired deceased to devote his per- 
sonal services to the business of the 
firm for a specified period and to re- 
ceive a specified salary and an inter- 
est in the net profits, and deceased 
died during the continuance of the 
contract, there was no right to an 
accounting at the suit of his personal 
representatives, there having been an 
accounting as to the profits which 
had accrued to the time of such death, 
and the firm having no tangible prop- 


Musgrove, 


Harris - 


erty. 
577, 


Herren v. 


Harris, 201 
TSS 2a. 


Ala. 


68. Grant v. Fletcher, 283 Fed. 243. 

69. Hill v. Huston, 15 Gratt. (56 
Va.) 350. 

70. Ridgway v. Clare, 19 Beav. 111, 
52 Reprint 291. 

71. Miller v. Jones, 39 Ill. 54. 

72. Alston v. Rowles, 13 Fla. 117. 

73. Bradford v. Gammon, [1925] 
UNC We2s 

74. Sumner v. Powell, 2 Meriv. 30, 


35 Reprint 852. 

_Giability for partnership obliga- 

tions after death of partner in gen- 

eral see supra §§ 630-632. 

75. Cross references; 

Accounting and settlement by sur- 
vivor on continuance of business 
after death of deceased partner see 
infra §§ 674-681. 

Charging survivor with profits and 
losses after death of deceased part- 
ner see supra § 640. 

Compelling accounting by suit see 
infra § 900. 

Reimbursement of estate of deceased 
A firm debts paid see supra § 


76. In re Dobert, 165 Fed. 749. 

77. Hoover v. Bowers, 146 Va. 
84, 185 SH 698. 

78. Snead y. Jenkins, 225 Ky. 832, 
10 SW (2d) 282; In re Moore, 228 Pa. 
516, 77 A 899. 

Charging partners with share of 
firm debts on accounting in general 
see infra § 859. 

79. Shearman v. Cameron, 76 N. 
J. Eq. 426, 74 A 979 [rev on other 
grounds 78 N. J. Eq. 532, 80 A 545]. 

80. In re Moore, 228 Pa. 516, 77 A 


1062 [47 C.J.] 
ing up the firm affairs.81 But the estate of the de- 
ceased partner cannot be charged with a share of 
-an alleged firm obligation without an affirmative 
showing that the obhig ation is actually that of the 
firm where the surviving partner had failed to ac- 
count in due course and to keep distinct, transac- 
tions prior to, and after, the death of the deceased 
partner.’?. The surviving partner is entitled to 
credit for all sums paid the executors for the estate 
out of the funds collected by him as the surviving 
partner,®*? but not for goods furnished to the heirs 
or next of kin of the deceased partner by the sur- 
viving partner in the absence of such heirs’ con- 
sent.®* 

Interest. There is authority for the view that, 
where the surviving partner unnecessarily delays to 
pay over the money belonging to the.estate of the 
deceased partner upon liquidation of partnership 
affairs, he is chargeable with interest on such mon- 
ey,®® but he is not liable for interest on moneys de- 
posited to the credit of the firm, pending settle- 
ment.8® It has been held that the executor of the 
deceased partner may properly be charged with in- 
terest upon sums due to the partnership which have 
wrongfully been withheld from the surviving part- 
mer:8? 

In determining the value of firm assets the sur- 
vivor is not entitled to take over such assets at an 
appraised value without the consent of the repre- 
sentative of the estate of the deceased partner.®® 

The pertinent date in determining the share of the 
deceased partner’s estate is that of ‘the death of such 
partner,®® although the surviving partner may be 
liable to the estate of deceased for a share of prof- 
its resulting from the wrongful use of firm as- 
sets after the death of the other partner,®® or from 
a continuance of business after such death.°+ The 


899. 
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estate of a deceased partner is not necessarily 
chargeable with the value of shares of stock at the 
time it was taken by deceased for partnership prop- 
erty, where the stock subsequently became worth- 
less.°? 

[§ 643] F. Survivor as Executor or Administra- 
tor of Deceased Partner*—1. Collection and Man- 
agement of Estate. When the surviving partner is 
also the personal representative of deceased, he acts 
in a dual capacity;°* as survivor, he is entitled and 
legally bound to convert the assets of the firm into 
cash, and to receive, own, and distribute the pro- 
ceeds.°* He is entitled to call upon such estate for 
contribution in case the firm assets have proved in- 
sufficient to pay the debts and he ‘has paid them,?® 
unless he is barred by laches.°* Btt he has no right 
to sell the separate property of thé deceased for the 
payment of the firm debts, so long as there are 
partnership funds available.°7 He cannot lawfully 
apply the assets of the separate estate to the pay- 
ment of debts for which he has become primarily ha- 
ble.°& On the other hand it is his duty as survivor 
to collect decedent’s share in the partnership and 
turn this over to the separate estate of deceased.?® 
Subject to the exception imposed by the rule that 
he, as the personal representative of the deceased 
partner, cannot enter into an agreement with him- 
self as surviving partner,! he may sell the deceased 
partner’s interest to anyone for its full value.? 

[§ 644] 2. Contracts between Survivor and Ex- 
ecutor or Heirs. The same person cannot enter into 
an agreement between himself as surviving partner 
and himself as the personal representative of de- 
ceased.* Accordingly a sale by himself in one ea- 
pacity to himself in the other is voidable unless 
it is permitted by statute.* He may, however, carry 
out a provision in the articles of partnership for the 


Collection of indebtedness due firm 
from estate of deceased partner in 
general see supra § 634. 

Deduction of debts due from part- 
ners on accounting in general’see in- 
fra §§ 851, 974. 

81. Snead v. Jenkins, 225 Ky. 8382, 
10 SW(2d) 282. 


82. Diversey v. Johnson, 93 Ill. 
547. 

83. Collender v. Phelan, 79 N. Y. 
366. 

84. Schermerhorn v. Brewer, 17 
ze ls 


Consaul v. Cummings, 222 U. 

Se 2, 32 SCt 83, 56 L. ed. 192; Rose 

Vv. Jones, 118 Miss. 494, 78 S ernie 
Interest: 

In case of accounting on continuing 
business after death of partner see 
infra § 680. 

On accounting on Rissolation in gen- 
eral see infra § 978 
86. Condon v. Callahan, 115 Tenn. 

285, 89 SW 400, 112 AmSR 833, 1 LRA 

NS 643. 

87. Rose vy. Jones, 118 Miss, 494, 

USES Uk. 
ss. Me.—Whittaker v. Jordan, 104 

Me. 516, 72 A 682. 

Md.—Walker v. House, 4 Md. Ch. 

39. 

Mass.—Freeman y. Freeman, 136 

Mass. one 
N. Y.—Ogden v. Astor, 6 N.Y. 

Super. 311. 

Fing.—Crawshay v. Collins, 15 Ves. 

Jr. 218, 33 Reprint 736, 19 BRC 682. 
[a] For any excess of the actual 

value over the appraised value the 

surviving partner should charge him- 
self in his account. Whittaker vy. 

Jordan, 104 Me. 516, 72 A 682. 
Purchase by survivor of the de- 


ceased partner’s interest in general 
see infra § 653. 

8s9. Snead v. Jenkins, 225 Ky. 832, 
10 SW (2d) 282. 

[a] Agreement for annual ac- 
counts.— Where the partnership agree- 
ment provided that the share of a 
partner dying should be taken by 
the surviving partners at the amount 
appearing to his credit in the last 
annual balance sheet which should 
have. been signed previously to his 
death, a deceased partner’s share 
should be determined according to 
the account to be taken in the year 
of his death where he dies after the 
date fixed for the taking thereof but 
before it has been actually settled 
and it should not be taken according 
to the balance sheet for the year be- 
fore which was the last annual bal- 
ance sheet actually signed by _the 


partners. Hunter v. Dowling, [1893] 
Oe eaileas 

90. See supra § 640. 

91. See infra § 670. 

92. Raymond vy. Davis, 248 IN Ys 
67, 161 NE 421. 


93. Ariz.—Stapley v. Stapley, 29 
Ariz. 487, 242 P 1005. 

Ky.—Pearson v. Keedy, 6 B. Mon. 
128, 48 AmD 160. 

N. Y.—Matter of Thieriot, 117 App. 
Div. 686, 102 NYS 952 [mod ‘on oth- 
er grounds 188 N.Y. 589 mem, 81 NE 


1177 mem]. 
gee Pearse vy. Gorton, 28 Oh.) St. 


Wng.—Way v. Bassett, 5 Hare 55, 
26 EngCh 55, 67 Reprint 825. 

[a] Presumption as to capacity in 
which act done.—Acts which the sur- 
vivor was bound to do in that capacity 
are not presumed to have been done 
in the capacity of executor. Way 


*By Rupy J. BROSSMAN (§§ 6438-653). 


v. Bassett, 5 Hare 55, 26 EngCh 55, 
67 Reprint 825. 

_[b] WGiability on bond.—The sure- 
ties on an administrator’s bond are 
not liable for his disposition of firm 
assets in his capacity as surviving 
partner of deceased. Pearson v. 
ee 6 B. Mon. (Ky.) 128, 43 AmD 


Statutory special administrator to 
settle with survivor as personal rep- 
resentative of deceased partner see 


infra § 646. 
94. Pearson v. Keedy, 6 B. Mon. 
(Ky.) 128, 48 AmD 160; Matter of 


Thieriot, 117 App. Div. 686, 102 NYS 
952 [mod on other grounds 188 N. Y. 
589 mem, 81 NE 1177 mem]; Clausen 
v. Puvogel, 114 App. Div. 455, 100 
NYS 49; Kreis v. Gorton, 23 Oh. St. 
468; In re Morris, L. 18 10 Ch. 68. 

95. Mead v. Byington, 10 Vt. 116. 

96. Hardisty v. Hardisty, 77 Md. 
179, 26 A 322; In re De Coursey, 211 
Pa. 92; 60 A 490. 


Sede: Boyle v. Boyle, 4 B. Mon. (Ky.) 
98. Matter v. Mertens, 39 Mise. 


512, 80 NYS 876; 
N. C. 509. 

99. Beste v. Burger, 110 N. Y. 644 
mem, Lig NE W384y 2) Silva) Aero pratt 
13 Daly 317, 17 AbWNCas 162]; 
rufis Est... Duck. sSunras Nee oes) 
In, re Dair; Oh. \Prob) 238) Grant -v. 
McKinney, 36 Tex. 62; "Rowell Vv. 
Rowell, 122 Wis. 1, 99 NW 478. 

1. See infra § 644, 

2. In re Maloney, 233 Pa. 614, 82 
A 958. 

8. Vincent v. Martin, 79 Ala. 540; 
Leavitt's Est., 20 NYS 58, 28 AbbNCas 
Fay ars gan v. Wirth, 26 R. I. 363, 58 


66 Ill. 487; 


Shelly v. Hiatt, 52 


4, Nelson v. Hayner, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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purchase by the survivor of the share of the deceased 
partner at a valuation arrived at in a prescribed man- 
ner;> and where the manner of valuation is not 
prescribed, the burden is on him to show that the 
sale price was a fair one.® The children of a de- 
ceased partner may convey their interest in the 
partnership business and property to the surviving 
partner, made executor and trustee for them by the 
deceased partner’s will, on conditions terminating 
all relations between them, if he deals fairly and 
honestly.*. In Louisiana by statute a surviving part- 
ner, who is administrator of the deceased partner’s 
suecession, may purchase at a succession sale of his 
effects.§ 

[§ 645] 8, Allowance to Widow. Until firm debts 
are paid, the widow of deceased has no right to an 
allowance from the personal assets of the firm; 
and if the survivor, being also administrator of the 
deceased partner’s estate, makes such an allowance, 
he is guilty of a misappropriation of firm assets.°® 
This, however, does not apply to payments made to 
the widow pursuant to provisions in the partnership 
articles.1° 

[§ 646] 4. Accounting and Settlement. The sur- 
viving partner, where he is the personal representa- 
tive of his deceased partner must make an account- 
ing of the partnership affairs.1t In such proceed- 
ing he will be required to account for the fair valu- 
ation of the-share at the deceased partner’s death.?? 


Denholm vy. McKay, 148 Mass. 434, 19 ; estate 
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As a rule he will not be allowed a compensation for 
settling the firm’s affairs;1? and if he misappro- 
priates the share, he may be chargeable with com- 
pound interest thereon,!* or with the profits realized 
from such use.?® 

Accounting of partnership in connection with ad- 
ministration. While in some jurisdictions a sur- 
viving partner who is administrator of his deceased 
partner’s estate cannot make a settlement of the 
partnership accounts in the probate court in con- 
nection with the settlement of the administration,‘® 
the general rule appears to be otherwise;!* pending 
such administration the surviving partner cannot be 
held to account to the heirs of the deceased part- 
ner,'® but he may be removed as personal represen- 
tative on appropriate grounds being shown.1® A 
statute providing for the appointment of a special 
administrator to settle with a surviving partner who 
is the executor or administrator of deceased?° does 
not permit the appointment of a special adminis- 
trator where the surviving partner is executor of a 
will disposing of only a part of the estate, and an- 
other person has been appointed general adminis- 
trator.?4 

[§ 647] G. Statutory Partnership Administra- 
tors—l. In General. In some jurisdictions, it is pro- 
vided by statute that the surviving partner shall not 
act as such until he has given a bond or complied 
with other specified requirements.?2 Some of such 


Palicio v.{ Salary, but neither the coadministra- 


NE 551, 12 AmSR 574; Matter of 
Silkman, 121 App. Div. 202, 105 NYS 
872 [aff 190 N. Y. 560 mem, 83 NE 
1131 mem]; Bauchle v.' Smylie, 104 
Apps. Dives 5.135 98 INYS) 709; sGee wv: 
Humphries, 49 S. C. 253, 27 SE 101. 
But see Hart v. Hart, 31 W. Va. 688, 
8 SE 562 (where the survivor had 
taken certain firm property at the 
highest bid offered at public sale, and 
was held chargeable with that price). 

5. Hordern v. Hordern, [1910] A. 


Gs 465. 
6. In re Berel, 182 NYS 91. 
202 Iowa 7 


7. Becker v. Becker, 
209 NW 447. 

8. Carter v. McManus, 15 La. Ann. 

Savage v. Williams, 15 La. Ann. 

9. Sellers v. Shore, 89 Ga. 416, 15 
SE 494; Julian v. Wrightsman, 73 
Mo. 569; Miller v. Berry, 19 S. D. 
625, 104 NW 311. 

Allowance to widow from partner- 
ship property generally see Executors 
and Administrators § 796. 


10, pooicGleqnu vis. kennard, L, Ri3d 
Johnston y. Moore, 4 Jur. 
N. S. 356 


Ala.—Vincent v. 19 
Ala. 540. 

Iowa.-—Becker v. Becker, 202 Iowa 
7, 209 NW 447. 

Ky.—Raison v. Williams, 42 SW 
1108, 19 KyL 1142. 

Mass.—Leland v. Newton, 102 Mass. 


Martin, 


350. 

Miss.—Stewart v. Burkhalter, 28 
Miss. 396. 

Nebr.—In re Enyart, 101 Nebr. 25, 


161 NW 1030. ' 

N. Y.—Matter of Mertens, 39 Misc. 
512, 80 NYS 376; Matter of Dummett, 
88 Mise. 47-7, 77 NYS 1118. 

Or.—Palicio v. Bigne, 15 Or. 142, 
NG) eee (Stays 

R. I.—Egan v:. Wirth, 26 R. I. 363, 
58 A 987. ; 

Ss. C.—Gee v. Humphries, 49 S. C. 
253, 20 SH LO. : 

Utah.—Bankers’ Trust Co. v. Riter, 
béLaUtah 625, 190 2 adtie. 

IND uS/-—Mack v, Mack, 26 N. S. 24 
[app dism 23 Can. S. C. 146]. 

[a] Duty to’ settle partnership es- 
tate first.—Where a surviving part- 
ner has been appointed executor of 
his deceased partner’s will, it is his 
duty first to settle the partnership 
estate, and afterward the individual 


Bigne, 15 Or. 142, 13 P 765. 

{b] Credits.—A surviving partner, 
who took out letters of administra- 
tion on the partnership estate, was 
properly allowed a credit in his final 
account for money paid out of his 
individual funds in settlement of 
partnership debt. Byrd v. King, 120 
Miss. 435, 82 S 312. 

[ec] Charges.—Where a surviving 
partner, who had without authority 
continued to conduct the firm busi- 
ness, was required to account, he was 
properly charged with the amount of 
certain checks which he was unable 
to prove had been used for the firm, 
business. Clausen v. Puvogel, 114 
App. Div. 455, 100 NYS 49. 

[d] Liability for interest.—(1) An 
administrator who is the surviving 
partner of deceased should not be 
charged with interest on annual bal- 
ances until after it is possible to set- 
tle the firm accounts, where he does 
not needlessly permit debts to draw 
interest, nor use assets for his own 
benefit, since he cannot account until 
the partnership accounts are settled. 
Gee v. Humphries, 49 S. C. 253, 27 SE 
101. (2) An administrator who is 
the surviving partner of deceased, 
and who is given leave by the probate 
court to retain the partnership stock, 
and account therefor, at the inven 
toried value, in his account of the 
partnership, is chargeable with inter- 
est from the time of receiving such 
stock, where he sells it in his in- 
dividual business, not using the price 
for the benefit of the partnership. 
Gee v. Humphries, supra. 


12. Broughton v. Broughton, 44 L. 
J On. 26. 
13. Clausen v. Puvogel, 114 App. 


Div. 455, 100 NYS 49; Matter of Dum- 
mett, 38 Mise. 477, 77 NYS 1118; Mat- 
ter (of Harris, 71 NYSte3315 -4 -Dem! 
Surr. 463; In re Hisenlohr, 258 Pa. 
431, 102 A 115; WHisenlohr’s Est., 26 
Pa. Dist. 51; Pickens’ Est., 14 Wkly 
NC (Pa.) 407. 

[a] Charging amount withdrawn; 
interest.—(1) Where a_ surviving 
partner, who during the continuance 
of the partnership had been entitled 
to draw a certain weekly salary for 
his services in managing the busi- 
ness, continued to conduct the busi- 
ness after the death of the other 
partner, and continued to draw the 


trix nor next of kin of the deceased 
partner objected to the continuance 
of the business, and it did not appear 
that they- consented that the surviv- 
ing partner might continue to draw 
the salary, on settlement of the ac- 
counts of the surviving partner as 
administrator of the deceased part- 
ner, the surviving partner was prop- 
erly charged with the amount with- 
drawn by him as salary. Clausen v. 
Puvogel, 114 App. Div. 455, 100 NYS 
49. (2) But in such case he was not 
chargeable with interest on amounts 
improperly withdrawn by him as sal- 
ary. Clausen v. Puvogel, supra. 

14. Hannahs v. Hannahs, 68 N. Y. 
610; In re Berel, 182 NYS 91. 

15. Rowell v. Rowell, 122 Wis. 1, 
99 NW_ 473; MacDonald v. Richard- 
son, 1 Giffard 81, 65 Reprint 833. And 
see McKleroy v. Musgrove, 203 Ala. 
608, 84 S 280 (misappropriation not 
shown). 

16. Vincent v. Martin, 79 Ala. 540. 

17. In re Machado, 186 Cal. 246, 
199 P 505; Law’s Hst., 214 Ill. A. 8; 
aS Hearns, 214 N. Y. 426, 108 NE 
_ [a] Admission in one account of 
item rejected from other.—Where an 
administrator settled the partnership 
account in the course of his admin- 
istration of his partner’s estate, and 
submitted the partnership account 
with the administrator’s account, if 
a payment for which allowance was 
sought in the administrator’s account 
was rejected as being payment of a 
partnership debt, it should have been 
admitted to the partnership account. 
In re Machado, 186 Cal. 246, 199 P 


505. 
Hutton v. Laws, 55 Iowa 710, 
8 NW 642. 

19. Hutton v. Laws, supra; Mat- 
ter of Thieriot, 188 N. Y. 589 mem, 
81 NE 1177 mem. 

20. See statutory provisions. 

[a] An appeal from the appoint- 
ment of a special administrator, ap- 
pointed under Rev. St. (1916) § 1881, 
may be taken under the provisions 
relating to appeals from orders of 
the county court. In re Enyart, 101 
Nebr. 25, 161 NW 1080. 

21. In re Mnyart, supra. 

22. Ind—Adams y. Marsteller, 70 
Ind. 381 (statute inapplicable to cases 
occurring before its passage). 


1064 [47 C.J.] 


provisions preclude him from acting until he has 
complied therewith;?* others, however, permit him 
to exercise his common-law functions as surviving 
partner?* until properly displaced.?® 
provided by statute that, in the event the surviving 
partner neglects or refuses to take the partnership 
property at its appraised value, the probate court 
shall appoint a receiver upon the application of 


Kan.—Teney vy. Laing, 47 Kan. 297, 
Zee 1910 ae Carr. ve @athin: 13) Kan: 
393; Towler y. Bull, 3 Kan. A. 626, 
44 P 30. 

La.—In re Curlee, 118 La. 563, 43 
S 165; Klotz v. Macready, 35. La. Ann. 


596; McKowen vy. McGuire, 15 La. 
Ann. 637; Notrebe v. McKinney, 6 
Rob. 18. 
Me.—Bass v. Emery, 74 Me. 338; 
Putnam v. Parker, 55 Me. 235. 
Miss.—MecCaughan v. Brown, 76 


Miss. 496, 25 S 155. 

Mo.—Barnes vy. Stone, 198 Mo. 471, 
95 SW 915; Headlee v. Cloud, 51 Mo. 
301; Green v. Virden, 22 Mo. 506; 
James v. Dixon, 21 Mo. 538; State v. 
Shacklett, 115 Mo. A. 715, 91 SW 956; 
Barnes y. Stanley, 95 Mo. A. 688, 69 


aan 682; Weise v. Moore, 22 Mo. A. 
oO * 

Or.—Palicio v. Bigne, 15 Or. 142, 
3 PWS 


Wash.—State v. Neal, 29 Wash. 391, 
69 SPS 11038. 

[a] A surviving partner appointed 
executor by the will of his deceased 
partner, which by its terms express- 
ly relieves him from the obligation 
of giving bonds, and who. has not 
qualified as administrator of the part- 
nership in his capacity as surviving 
partner, is not relieved from giving 
the additional undertaking required 
by Civ. Code § 1073, to be given by 
the executor or administrator, where 
the duty of administering the part- 
nership property of deceased devolves 
upon him by the failure of the sur- 
viving partner to qualify as provided 
byes L070. Palicio’ v.) Bigne, 15 "Or: 
1425913 "P) 765. 

[b] Residence as affecting right to 
qualify. Upon an application under 
L. (1917) p 664 § 88, giving the sur- 
viving partner the primary right to 
administer upon partnership proper- 
ty, the evidence was held to show 
that the surviving partner had ac- 
quired a residence in the state by in- 
tention and acts sufficiént to qualify 
him to administer. Simon vy. Levy, 
114 Wash. 556, 195 P 1025. 

[ec] Removal.—A surviving part- 
ner who has given bonds under the 
statute for the due administration of 
the partnership effects cannot be re- 
moved for nonresidence by the pro- 
bate court as in the case of an ordi- 
nary administrator. Green v. Virden, 


22 Mo. 506. 
[d] Want of administration; lack 
of assets.—Beneficiaries under the 


will of a deceased partner cannot 
complain of the failure of the statu- 
tory administration of a partnership 
estate without assets. Hidden v. Ed- 
wards, 313 Mo. 642, 285 SW 462. 

23. Towler v. Bull, 3 Kan. A. 626, 
44 P 30; Notrebe v. McKinney, 6 Rob. 
(Quay) 135 ) Hill sv.) fbrealt,. 67%. Mex ‘50m; 
Cook vy. Lewis, 36 Me. 340. 

{a] hus the survivor is deprived 
of authority to make an assignment 
for the benefit of creditors. Shat- 
tuck v. Chandler, 40 Kan. 516, 20 P 
225,:10 AmSR 227. 

[b] In New Mexico the statutory 
method for winding up partnership af- 
fairs is exclusive; but prior to the 
passage of such act the common law 
prevailed. Dow v. Simpson, 17 N. M. 
BD ie toc oOo. 


24. Hays v. Odom, 79 Mo. A. 425; 
Link v. Haire, 82 Mont. 406, 267 P 
952; Silver v. Eakins, 55 Mont. 210, 


175 P 876; Gardner Hotel Co. v. Haga- 
man, 47 N. D. 4384, 182 NW 685. 

fa] Immediate possession of as- 
sets.—The surviving partner becomes 
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In Ohio it is 


law. 


at once entitled to the possession of 
sufficient firm property to enable him 
to discharge statutory duties im- 
posed upon him. Silver v. Eakins, 55 
Mont. 210, 175 P 876. 

{[b] Interference by court with 
management.—The probate court can- 
not interfere with the surviving part- 
ner’s management of the partnership 
estate, if the survivor acts expedi- 
tiously and accounts and pays to de- 
cedent’s estate the amount to which 
it is entitled under Rev. Codes (1921) 


§ 10261. Link v. Haire, 82 Mont. 406, 
267 P 952. 4 
{c] Compelling survivor to give 


bond.—-The court has the power un- 
der the statute to compel the sur- 
viving partner to give bond. Link vy. 
Haire, 82 Mont. 406, 267 P 952. 

25. Goodson y. Goodson, 140 Mo. 
206, 41 SW 73% JMargadine v. Gib- 
bons, 114 Mo. 561, 21 SW 726; Hast- 
on v. Courtwright, 84 Mo. 27; Bredow 
ve Mutual’ Sav. Inst), 928" Mo, 1381; 
State v. Hubbard, 199 Mo. A. 137, 203 
SW 250; Desgranges v. Newbauer, 
149 Mo. A. 715, 129 SW 759; Latimer 
v. Newman, 69 Mo. A. 76; Thomas v. 
Mann, 22 Wyo. 99, 135 P 1088. 

[a] Right to dispose of assets.— 
The surviving partner, without giv- 
ing bond, has the right to take pos- 
session of the partnership assets and 
dispose of them. Easton v. Court- 
wright, 84 Mo. 27; Bredow v. Mutual 
Sav. Inst., 28 Mo.-181. 

[b] Accounting for private prof- 
its.—So long as the firm affairs are 
not wound up, the surviving partner 
is bound to account in equity for his 
management of its property. He can- 
not dispose of the firm property with- 
out being obliged to account for any 
profit he might thereby secure for 


himself. Bell v. McCoy, 136 Mo. 552, 
38 SW 329. 
[ec] Right of administrator of de- 


‘ceased partner.—The administrator of 


the deceased partner may recover pos- 
session of the partnership property 
from the surviving partner on his 
failure to give the statutory security. 
Predew v. Mutual Sav. Inst., 28 Mo. 
181. 

{d] Public administrator who 
takes possession of a partnership es- 
tate under order of the probate court 
will not be divested of it in a col- 
lateral proceeding. Headlee v. Cloud, 
51 Mo. 301. 

[e] In Mississippi (1) at common 
law, the surviving partner had the 
exclusive right to reduce the firm’s 
assets to possession. McCaughan vy. 
«Brown, 76 Miss. 496, 25S 155. (2) 
And under the statute providing that 
he may be cited to give bond, and on 
failure to do so the administrator 
may do the liquidating, the survivor 
still has the right to collect debts and 
wind up the firm’s affairs without 
bond until an administrator has been 


appointed. Lance vy. Calhoun, 85 
Miss. 375,°37.S, 10124. 

26. Gen. Code § 8091. 

[a] Failure to take caused by re- 


fusal of personal representative.—If 
the surviving partner fails to take 
the partnership property at the ap- 
praised value on account of the re- 
fusal of the administrator or execu- 
tor of the. deceased partner to give 
consent, the probate court has ju- 
risdiction to appoint a receiver to 
wind up and dispose of the partner- 
ship assets under Gen. Code § 8091. 
Weitz v. Weitz, 15 Oh. A. 134. 

27. Bell v. McCoy, 186 Mo. 552, 38 
SW 329; Easton v. Courtwright, 84 
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the executor or administrator.?® 

2. Collection and Allowance of Claims 
and Accounting. 
ministrator in collecting firm debts and managing 
the firm affairs,?7 as well as in allowing, refusing, 
and paying claims,?® are such as are prescribed by 
He is not entitled to the possession of chat- 
tels belonging to the estate of the deceased part- 


The powers of the statutory ad- 


Mo. 27; Bankers’ Trust Co. v. Riter, 
56 Utah i525, 190 ,P 1113" “Sharp® vs 
Sharp, 54 Utah 262, 180 P 580; State 
v. King County Super. Ct., 120 Wash. 
398, 207 P 960. 

[a] Recovery of assets.—The 
heirs at law of a deceased member of 
a partnership may not sue for his 
share of an unadministered asset of 
the firm, but the a inistrator of the 
partnership, or, he being dead, its ad- 
ministrator de bois non, must sue 
for the ‘asset. “Bullis’ ve -Pullis! 7s, 
Mo. 683, 77 SW 753. 

[b] Amount of assets receivable 
from improperly appointed adminis- 
trator.—Where administrators of a 
partnership estate of decedent and 
his survivor were improperly appoint- 
ed by the superior court sitting in 
probate, which was ordered to ap- 
point the survivor, instead, and to 
direct them to turn over to him the 
assets, less expenses, the survivor is 
only entitled to receive the amount 
of the estate, deducting such allow- 
ances, etc., as the court may deem 
proper. State v. King County Super. 
Ct., 120 Wash. 398, 207 P 960. 

[ec] Rights to surplus after sale 
under lien.— Where partners executed 
a trust deed, the surviving partner 
and his wife and the wife of the de- 
ceased partner could not create a lien 
on the partnership estate, after an- 
other had been appointed administra- 
tor and was in charge of the part- 
nership estate, so as to exclude the 
right of the partnership administra- 
tor to the excess of the purchase 
money in the hands of the trustee 
after satisfying the debt. Barnes v. 
Stone, 198 Mo. 471, 95 SW 915. 

{d] Chattel mortgage, given by a 
surviving partner after being ap- 
pointed as partnership administrator, 
executed without authority of the 
court, cannot be attacked by a strang- 
er, although voidable by those inter- 
ested in ths estate. Springfield Gro.x 
cer Co. v. Shackleford, 56 Mo. A. 642. 

fe] Partition.—‘‘The power of 
such an administrator extends only 
to the collection of the debts due the 
partnership and the payment of de- 
mands against it, with the incidental 
power invested by order of the court, 
after proper steps taken, of selling 
the personal property, and so much 
only of the real estate as may be 
necessary to pay debts of the part- 
nership, leaving the questions that 
may arise among the partners and 
their representatives on settlement of 
the affairs of the partnership between 
themselves, and the partition of the 
partnership realty or its sale, and the 
distribution of the proceeds, to the 
determination of a court of equity.” 
Burnside v. Savier, 6 Or. 154, 156. 

28. Gregory v. Keenan, 256 Fed. 
949; Easton v. Courtwright, 84 Mo. 
27; State v. Shacklett, 73 Mo. A. 265; 
Collier v. Cairns. 6 Mo, A. 188. 

[a] Sale of lands to pay debts.— 
Under Lord L. § 1168, the adminis- 
trator of a partnefship estate has 
power to sell lands owned by the 
partnership for the payment of part- 
nership debts, although the title is 
in the names of the individual mem- 


oe Gregory v. Keenan, 256 Fed. 
[b] Retaining proceeds’ of sale to 


satisfy mortgage.—A surviving part- 
ner, selling as administratrix the 
partnership estate, may deduct from 
the proceeds the amount due her un- 
cer chattel mortgages on the prop- 
erty sold under Rev. St. 22—402. In 
re Bitler, 123 Kan. 125, 254 P 341. 


Fer latez cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ner,?® nor can he admit the correctness of debts al- 
leged to be due by the deceased “partner individually 
and pay them out of the partnership funds.*° Sur- 
viving partners who acquiesce in the continuance of 
the business by one of them as administrator cannot 
complain;** the probate court may order the sur- 
viving partner to continue a merchandising business, 
purchase new goods, and sell at retail until such 
reasonable time as all assets of the business may be 
sold to the best advantage.*? The statutory admin- 
istrator is entitled to eredit for all lawful expens- 
es,°° including attorney’s fees.**+ He is subject to 
an accounting in the proper court.*® 
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Compensation. A surviving partner who qualifies 
and acts as statutory administrator is,°® or is not,** 
entitled to compensation in accordance with express 
statutory regulations of the matter. In the absence 
of such provisions, he has both been allowed** and 
denied’ compensation. ; 

[§ 649] 3. Bond.*® The terms and conditions of 
the bond of the surviving partner or the statutory 
partnership administrator must be such as are pre- 
seribed by law.*! In an action on such a bond, plain- 
tiff must establish a breach of its conditions, express 
or implied by law,*? and also show that he is en- 


29. Strode v. Gilpin, 187 Mo. 383, 
86 SW 77; In re Whitlow, 184 Mo. A. 
229, 167 SW. 463: 


30. In re Curlee, 118 La. 563, 43 S 
165. 
S31. In re Campbell, 98 Wash. 295, 


167_P 905. 
S82. In re Trout, 107 Kan. 509, 192 
P.750 


[a] Report on profits—Where a 
Surviving partner has been ordered 
by the probate court to continue the 
partnership business, purchase new 
stock, and sell at retail until such 
reasonable time as all the assets may 
be sold to the best advantage, and 
then to sell at private sale, and there 
has been inventory and appraisement 
by the administrator of the deceased 
partner, a judgment of the district 
court on appeal from the probate 
court, refusing to require the surviv- 
ing partner specifically to report all 
profits on goods sold will not be re- 
versed, no loss having been sustained 
by the action of the surviving part- 


ner. In re Trout, 107 Kan. 509, 192 P 
750. 
[b] Sale of goods without new ap- 


praisement.—Where there has been 
an inventory and appraisement made 
by the administrator of the estate 
of a deceased partner, after there 
has been sold at retail a part of the 
goods thus appraised, and other goods 
have been purchased and added to 
the original stock, and a part of the 
new goods also has been sold, the 
probate court may direct the surviv- 
ing partner to sell the remainder of 
the stock of goods at private sale 
without requiring a new appraise- 
ment, if the partnership estate does 
not sustain any loss thereby. In re 
Trout,.107% Kan..'609).192) P7509 

Sor Innere ue ront. “supra wink re 
Curlee, 118 La. 563, 43 S 165; Rose 
we Jones, 118 «Miss. 4945°78 S771; 
Baiiet v. Reilly, 133 Mo. 463, 34 SW 

[a] Expense held proper.—(1) 
Premium of bond. Rose v. Jones, 118 
Miss. 494, 78 S 771. (2) Disburse- 
ments to a bookkeeper for looking 


after taxes and assessments. Wol- 
ee v. Reilly, 133 Mo. 463, 34 SW 
47. 

[b] Expense held improper.—The 


preparation of the accounts of the 
surviving partner of a commercial 
firm liquidating its affairs is part of 
the duty of the attorney employed in 
the case, and the liquidator is not 
authorized to employ a bookkeeper 
to make out the account and have 
him paid out of the funds of the 
partnership. In re Curlee, 118 La. 
563, 43 S 165. 


34. %In re Trout, 107 Kan. 509, 192 
P 750; In re Curlee, 118 La. 563, 43 
S7655) Wolfort v. Reilly, 233: “Mos 


463, 34 SW 847. 

35. In re Curlee, 118 La. 563, 43 
S 165; In re Glover, 127 Mo. 153, 29 
SW 982; Crow v. Weidner, 36 Mo. 
412; In re Whitlow, 184 Mo. A. 229, 
167 SW 463; Gossios v. Wulff, 183 
Mo. A. 108, 165 SW _ 817; State v. 
Shacklett, 73 Mo. A. 265. 

{a] Extent ,of inquiry.—In pass- 
ing on the final settlement of a part- 
nership estate,,the probate court had 
. power to go into all past accounts 
and settlements and correct any er- 
rors or invalidities anywhere through- 


out the administration. State v. 
American Surety Co., 191 Mo. A. 191, 
177 SW 1074. 

[b] Bxceptions by heirs of de- 
ceased partner.—The heirs of the de- 
ceased partner may appear in such 
proceeding and except to the admin- 
istrator’s aceount. Cogswell Ms 
Freudenau, 93 Mo. A. 482, 67 SW 744. 

[ec] Time of objection.—The wid- 
ow of a deceased partner of a com- 
mercial firm, which is in the hands 
of the surviving partner for the pur- 
pose of liquidation, who lives in the 
city where the liquidation is carried 
on, and who, presumably, has knowl- 
edge of the situation, should, in ius- 
tice to the liquidator, urge at the 
time any timely objection which she 
has to the liquidation, before, and 
not postpone complaints as to the 
expense incurred in the liquidation 
until after, they have been incurred, 
and the liquidation closed. In re 
Curlee, 118 La. 563, 43 S 164. 

{d] Isiability for interest.—The 
statutory administrator was charge- 
able with interest on the sum ten- 
dered to the deceased partner’s exec- 
utrix, from the time of tender, if he 
could have loaned the money or used 
it after the tender. Wolfort v. Reilly, 
133 Mo. 463, 34 SW 847. 

{e] Credit properly disallowed.— 
Groceries furnished widow of de- 
ceased partner. State v. Donegan, 
83 Mo. 374. 

[f] Claim held proper.—Where, 
on the death of a partner, the assets 
and business of the firm were con- 
tracted and continued by the sur- 
vivors without administration until 
the death of another partner, and ad- 
ministration proceedings were insti- 
tuted on the partnership assets more 
than a year after the second partner 
died, it was held that a claim on a 
guaranty for corn sold to the sur- 
viving partners intervening the death 
of the first and second partner and 
required to preserve the firm’s live 
stock, on which guaranty claimant 
was compelled to pay a large part of 
the price, was a valid claim against 
the administrator of the partnership 
assets. Desgranges v. Newbauer, 149 
Mo; A. 715, 129° SW T59. 

{g] Claims against deceased part- 
ner.—The widow of the deceased 
partner and his succession cannot be 
called on to litigate claims against 
the deceased partner individually in 
the liquidation proceedings. In re 
Curlee, 118 La. 563, 43 S 165. 

36. Contra Gregory v. Menefee, 83 
Mo. 418; Roberts v. Hendrickson, 75 
Mo. A. 484; In re Tutt, 41 Mo. A. 662 
(before enactment of statute). 


aed In re Curlee, 118 La. 563, 43 S 
38. In re Trout, 107 Kan. 509, 192 
P 750. And see Rosburg v. Burns, 6 


Alaska 436 (compensation allowed for 
services aS manager of the business 
as a going concern). 
- ae Byrd v. King, 120 Miss. 435, 82 
40. Premium of bond as charge 
on estate see supra § 648 note 33 [al]. 
41. Macready v. Schenck, 41 La. 
Ann. 456, 6 S 517; Gurley v. Gurley, 
77 Miss. 413, 26 S 962. 
[a] Amount of bond.—The bond 
must be in a sum equal to the value 
of the partnership assets, although 


the survivor’s interest in the estate 
greatly exceeds that of the deceased 
partner. Gurley v. Gurley, 77 Miss. 
413, 26 S 962. 

[b] Proceeding by surety to ob- 
tain discharge.—The surety of the 
liquidator appointed to administer 
the affairs of a commercial partner- 
ship which has been dissolved by the 
death of one of the partners cannot 
file an account, in the succession of 


. Such deceased partner, of the admin- 


istration of his principal, with the 
view of obtaining his discharge from 
liability as surety. Twibill’s Succ., 
14 La. Ann. 645. : 
42. Ill.—Miller v. Kingsbury, 128 
Ql. 45,21 NEV209. [aff 28) Ill. Ax Sse2ge 
Ind.—American Bonding Co. v. 
State, 40 Ind. A. 559, 82 NE 548. 
Kan.—Carr v. Catlin, 13 Kan. 393. 
La.—Macready v. Schenck, 41 La. 


Ann. 456; 6 S 51%: Walmsley  -v. 
Mendelsohn, 31 La. Ann. 152. 
Me.—Burgess v. American Bond, 


ete:, .Cort 103, Me: -3:783ni69) Ad Bigise 
Mo.—State v. Hubbard, 199 Mo. A. 
137, 203 SW 250; State v. American 
Surety) Co.,0 19i2Mio. VAL oI 7 SWi 
1974; State v. Myers, 9 Mo. A. 44. 
[a] Failure to prorate debts.—(1) 
Under the statute allowing the sur- 
viving member of a partnership to 
pay all demands against the firm 
without requiring them to be exhibit- 
ed to the probate court for allow- 
ance, only when he knows the part- 
nership assets will suffice to dis- 
charge all its debts, the payment by 
a Surviving partner of unallowed de- 
mands, where there is a deficiency 
of assets to satisfy all creditors, con- 
stitutes a breach of his bond. State 
v. Shacklett, 115 Mo. A. 715, 91 SW 
956; State v. Smith, 57 Mo. A. 120. 
(2) In an action on the bond of a 
Surviving partner administering the 
partnership estate, the petition 
averred that such administrator, aft- 
er wrongfully paying unallowed 
debts, had eight hundred dollars left 
in his hands and alleged an indebted- 
ness to relator of two thousand dol- 
lars. There was evidence that de- 
fendant’s successor, as administra- 
tor de bonis non, had in his hands 
the sum of’ nine hundred dollars and 
was entitled to collect other assets 
alleged to amount to one thousand 
four hundred dollars or more. It 
was held not to show conclusively 
that there would be a deficiency. of 
assets, authorizing a recovery on the 
bond, it appearing that all other 
claims against the estate were paid 
in full. State v. Shacklett, supra. 
{b] Misappropriation of property 
taken under color of office.—A part- 
nership administrator’s surety was 
liable for the misappropriation of 
property by the administrator, al- 
though it was not partnership prop- 
erty, he having taken possession by 
color of his office. State v. American 
arene Conn MoweAn LOI eS ws 
[c] Measure of damages for a 
breach of the bond given by a sur- 
viving partner, consisting in the fail- 
ure to apply the funds of the firm 
to the payment of the debts, is the 
amount of the funds in his hands 
applicable to the debts. Miller vy. 
Kingsbury, 128 Ill. 45, 21 NE 209. 
[d] Credits—Where the surviv- 


1066 [47 C.J.] 


titled to maintain the action.*? 


bond,** and binds the sureties.*° 


[§ 650] H. Rights and Liabilities Incidental to 
Winding Up Business—1. Continuance of Business 
The right of the surviving 
wind up the firm affairs*® carries with it the right 
to continue the partnership business for such lim- 
ited time and to such limited extent as is necessary 
in order to wind up the affairs of the firm properly 
Thus the surviving 
partner may continue the business for a short time 
in order to dispose of the stock on hand,*® and may 
even make small purchases of stock or material in 
order to render the stock on hand more readily sal- 
able,*® although he may not make large purchases 
He may, also, in some 
contracts of the firm,°! 


in General. 


and without unnecessary loss.*7 


to continue the business.°° 
cases, complete existing 


ing partner and the estate of a de- 
ceased partner were both insolvent, 


and the surviving partner in settling. 


the firm’s affairs used certain of the 
trust funds to pay private debts, and 
out of her private funds paid part- 
nership debts, she was entitled to 
credit for the partnership debts so 
paid, in an action on her bond given 
to secure her faithful performance 
of her duty as surviving partner and 
to account for all assets with which 
she might be justly chargeable as 
Surviving partner, the alleged breach 
being that she received assets of the 
firm for which she failed to account. 
American Bonding Co. v. State, 40 
Ind. A. 559, 82 NE 548. 

[e] Findings.—In a suit on a sur- 
viving partner’s bond, a judgment 
charging her with conversion could 
not be sustained where the findings 
failed to disclose with certainty the 
various amounts from which the sum 
actually converted could be ascer- 
tained. American Bonding Co. vv. 
State, 40 Ind. A. 559, 82 NE 548. 


43. State v. U. S. Fidelity, etc, 
Co., 20 Del. 428, 56 A 607; Burgess 
v. American Bond, etce., Co., 103 Me. 


378, 69 A 573; State v. Hubbard, 199 
Mo. A. 137, 203 SW 250. 

44. Harrah v. State, 38 Ind. A. 495, 
77 NE 747; State v. Bald- 
win, ; State v. Shacklett, 
115 Mo. A. 715, 91 SW 956; State v. 
Shipman, 87 Mo. A. 569. 

45. State v. American Surety Co., 
191 Mo. A. 191, 177 SW 1074; State 
v. Shipman, 87 Mo. A. 5 ah 

46. See supra § 611 et 

47. U. S.—Wood v. Todd, “251 Fed. 
530, 168 CCA 524. 

Ala.—Didlake v. Roden Grocery Co., 
160 Ala. 484, 49 S 384, 22 LRANS 
907, 18 AnnCas 430; Freeman y. Pul- 
Jen, 119 Ala. 235, 24 S 57. 

Ill.—Andrews v. Stinson, 254 Il. 
111, 99 NE 222, AnnCasi913B 927. 

Mich.—Gaskill v. Weeks, 154 Mich. 
223, 117 NW 647 [motion to correct 
den 156 Mich. 668, 121 NW 1133]. 

N. Y.—Bell v. Hepworth, 134 N. Y. 
442, 31 NE 918; McCann v. Hazard, 
36 Mise. 7, 72 NYS 45. 

Va.—McGee v. Russell, 150 Va. 155, 
142 SE 524. 

W. Va.—Hutchinson-Stephenson 
Hat Co. v. Bailey, 73 W. Va. 672, 673, 
80 SE 1056 [cit Cyc]. 

Eng.—Craven v. Craven, 52 Sol. J. 
498. 

48. Didlake v. Roden Grocery Co., 
160 Ala. 484, 49 S 384, 22 LRANS 907, 
18 AnnCas 430; Big Four Impl. Co. 
v. Keyser, 99 Kan. 8, 161 P 592, LRA 
1917C 166. 

49. Oliver v. Forrester, 96 Ill. 315 
[rev 1 Ill. A. 259]. 

“A surviving partner in mercantile 
business may make small purchases 
of material to render the stock more 
salable.’ Andrews v. Stinson, 254 
Til. 111, 124, 98 NE 222, AnnCas1913B 


A judgment set- 
tling the partnership administration is conclusive as 
between the parties thereto in an action on the 
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complete transactions or operations which were 
started prior to the death of his partner,®? or work 
up unused materials,°* especially where the personal 


representative of the deceased partner consents 


thereto.°* 


partner to 


Partner. 


S278 

50. Oliver v. Forrester, 96 Ill. 315 
[rev-1 Till: A. 25944 

51. U. S.—Wood v. Todd, 251 Fed. 


530, 163 CCA 524. 
Fla.—Jacksamville,ete:> R., etc., Co. 

v. Warriner, 35 Fla. 197, 16 S 898. 
Me.—Whittaker v. Jordan, 104 Me. 

516, 72 A 682. a 


Mich? «67370159 NWe992: 

Mont.—Weiss v. Hamilton, 40 Mont. 
Ce ality 2) iit 

N. Y.—Stem vy. Warren, 227 N. Y. 
538,125 NBs. 

[a] Contract to collect money— 
Although contracts under which de- 
fendant and ‘decedent, as partners, 
undertook to collect from the gov- 
ernment moneys due Indians were 
limited to five years, and that period 
had elapsed when decedent died, it 
was proper for defendant to continue 
attempts to collect under the con- 
tracts, where they were still being 
acted upon by the,parties. But aft- 
er a subsequent defeat of the claim, 
and when all hopes of recovery un- 
der appropriations already made were 
ended, defendant was under no obli- 
gation to the Indians, or to decedent’s 
representative, to proceed further un- 
der the contracts. Cowhan v. Ship- 
man, 151 Mich. 673, 115 NW 991. 


Shipman, 


52. Weiss v. Hamilton, 40 Mont. 
99, 108, 105 P 74; Froess‘v. Froess, 
284 Pa. 369,.131 A 276; Re Head, 


(Man.) [1925] 1 WestWkly 730. 

“The authority to settle up the 
business contemplates the completion 
of transactions begun before the 
death of the one partner.” Weiss v. 
Hamilton, supra. 

58. Wood v. Todd, 251 Fed. 530, 
163 CCA 524; McGee v. Russell, 150 
Va. 155, 142 SH 524. 

54. Whittaker v. Jordan, 104 Me. 
516). 72 A 682: 

55. Booth v. Parks, 1 Molloy 465; 
i Head, (Man.) [1925] ik WestWkly 

30] No obligation to pay interest. 
—In winding up the firm affairs by 
completing transactions entered into 
prior to the death of a deceased part- 
ner, the survivor is not continuing 
the firm business within a statute 
requiring a surviving partner who 
continues the firm business to pay 
interest on the share of the deceased 
partner from the date of his death. 
Re Head, (Man.) [1925] 1 WestWkly 


730. 

56. Witkowsky v. Affeld, 283 Ill. 
557, 566, 119 NE 630; Booth v. Parks, 
1 Molloy 465. 

“So long as Affeld continued the 
business of the old firm he 
certainly occupied a fiduciary or con- 
fidential relation to the representa- 
tive of his deceased partner 
and therefore was bound to exercise 
good faith and fairness toward such 
representative until he closed up the 


— 


It has been said, however, 
so carried on is not partnership business,°? but is in 
the nature of a trust.°® 
tinued by the surviving partner as incidental to 
winding it up, he not only has the authority but 
it is his duty to expend the partnership means in 
protecting the partnership: property.°*’ 

[§ 651] 2. Binding Assets of Firm or of Deceased 
The surviving partner in performing his 
duty of winding up the firm affairs®*’ may enter into 
new contracts properly incidenta¥ thereto,°® may 
subject the assets of the firm to a mortgage or other 
specifie lien,®°° and may render them liable for the 
satisfaction of new debts properly incurred by him 
as survivor,®! unless he has been precluded from so 


that business 


Where the business is con- 


business of the old partnership.’ 
Witkowsky v. Affeld, supra. 

57. Weiss v. Hamilton, 40 Mont. 
99551 05° P74: 

58. See supra § 611 et seq. 

59. See supra § 614. 

60. Burchinell v. Koon, 25 Colo. 
59, 52 P 1100; People’s Nat. Bank v. 
Wilcox, 136 Mich. 567, 100 NW 24; 
In re“ Bourne, [1906] 2'°Ch: 427, .6 
AnnCas 33, 3 BRC 569. 

Mortgage or pledge of assets gen- 
erally see supra § 617. 


61. Kan.—Big Four Impl. Co. v. 
Keyser, *99 Kant 18-261" 5925 A 
1917C: 166. 

Ky.—Central Trust, ete Col ws 


Respass, 112 Ky. 606, 66 SW 421, 23 
KyL 1905, 99 AmSR Bulli 56 LRA 479, 


Mass.—Magullion vy. Magee, 241 
Mass. 360, 135 NE 560. 

Nev.—Yturriaga v. Cobeaga, 47 
el Oe 214 P 27. 

Y.—Rosenthal v.. Hasberg, 84 

NYS ee 
nea C.—Calvert v. Miller, 94 N. C. 

Pa.—Herron v. Wampler, 194 Pa. 
277, 45 A 81. 

[a] Purchase of goods to make 


stock salable.—A sale of assets of 
partnership after death of a partner 
may be made in bulk or in the usual 
course of trade, and if sold at retail 
some goods may be added to make it 
more salable, and when done in good 
faith the estate will be liable for the 
goods purchased as well as the ex- 
penses. Big Four Impl. Co. v. Keys- 
ae 99. Kan. -8)_ 161) P1592, LRATONIC 
[b] The expense of, settling a 
partnership is a partnership liability. 
peti v. White, 89 SW 129, 28 KyL 


see Employment of counsel.—A 
surviving partner is authorized-to ob- 
tain advice as to his duties, and to 
employ and pay counsel out of the 
assets, if necessary to collect and 
preserve them for the benefit of him- 
self and the estate, but cannot em- 
ploy counsel to assert or protect his 
private interests adversely to the de- 
ceased partner, and must bear such 
legal services individually. Magul- 
NG v. Magee, 241 Mass. 360, 185 NE 
oO . 

[d] Giability on note.—(1) The 
fact that the surviyor signed his in- 
dividual name to note alleged to 
have been given in payment of serv- 
ices rendered to him as_ survivor 
would not preclude recovery on the 
note against him as survivor where 
he was accustomed to sign checks in 
his own name paid out of the firm 
account, and, besides, was a foreign- 
er, untutored, and inexperienced in 
business matters. Yturriaga v. Cobe- 
aga, 47 Nev. 59,214 P 27.) (2) Gen- 
erally as to power of liquidating part- 
ner to give notes for firm debts see 
infra § 804. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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doing by provisions in a winding-up agreement.®? 
The estate of the deceased partner is liable for acts 
of the survivor properly done in performance of ob- 
ligations of the firm,®* and bound by a contract of 
the survivor which is necessary in settling up the 
partnership affairs.°* As a rule, however, the estate 
of the deceased partner cannot be made directly la- 
ble to third persons by the contracts of the sur- 
vivor,®® although if the assets are insufficient to pay 
debts properly incurred by the survivor,®® he is en- 
titled to call upon the deceased’s partner’s estate for 
For the breach of any contracts en- 
tered into by a surviving partner he is, in the ab- 
sence of special circumstances, individually liable.®? 
The estate of a deceased partner cannot be held lia- 
ble for the torts of the surviving partner subse- 
quent to the death of the deceased partner.°* 


contribution. 


62. Rosenblum vy. Rosner, 209 App. 
Div. 93, 204 NYS 301 

638. Mason v. Tiffany, 45. Ill. 392; 
McGill v. McGill, 2 Mete. (Ky.) 258; 
Hawk.v. Johnson, 3 Pa. Cas. 511, 6 A 
725; Sleech’s Case, 1 Meriv. 539, 35 
Reprint 771; Winter v. Innes, 4 Myl. 
& C. 101, 18 EngCh 101, 41 Reprint 
40; Devaynes v. Noble, 2 Russ. & M. 
495, 11 EngCh 495, 39 Reprint 482, 1 
Meriv. 529, 35 Reprint 767, 19 ERC 
771; Daniel v. Cross, 3. Ves: Jr: 27%, 
30 Reprint 1009. 

64. Snead v. Jenkins, 225 Ky. 832, 
10 SW (2d) 282. 

65. Bauer Grocer Co. v. McKee 
Shoe Co., 87 Ill. A. 434; Bagel v. Mil- 
ler, [1903]. 2.K.. B...212.. -But,).see 
Kalbfell’s Est., 30 PittsbLegJNS 
(Pa.) 273, 27 PittsbLegJNS 210 (one 
who sold goods to a survivor for use 
in winding up the firm’s business was 
allowed to prove his claim against 
the estate of the deceased partner). 

66. Hart v. Bowen, 86 Fed. 877, 31 
CCA 31; Dolan. v. Lee, 40 N.. J. Eq. 
soo [att 29 N, J. Eq. 193]; -Preston 
Wes Ech, iSite IN. Ve. s4e NE 177; 
Allen v. Blanchard, 9 Cow. (N=) 
OE O’Neill v. Dufé, 11 Phila. 3 
44, 


67. Bass Dry Goods Co. v. Granite 
cil Mfg. Co., 116 Ga. 176, 42 SE 
coy 

68. Blanchard v. Farmers’ State 


Bank, 158 Ga. 780, 124 SE 695. 
fa] Tllustration.—Where a firm of 
warehousemen received cotton for 
storage with knowledge of a mort- 
gage lien thereon, and, after the death 
of one partner, the surviving partner 
sold and secreted some of the cotton 
and thus put it beyond the power of 
the mortgagee to enforce the lien 
thereon, the firm as such was not lia- 
ble for the tort. Blanchard v. Farm- 
ers’ State Bank, 158 Ga. 780, 124 SE 
695. 
69. Compensation for services: 
As representative of deceased part- 
ner see supra § 646. 
As statutory administrator see supra 
§ 648. 
For continuing business see infra 8 
673 


For winding up on dissolution see 
infra § 867.’ 
70. U. S.—Consaul v. Cummings, 
222 up S. 262, 32 SCt 83, 


56 L. ed. 
192; Denver v. Roane, 99° Ws. Sedo; 
25 L. ed. 476; Grant v. Fletcher, 283 
Fed. 243. 


Ala.—Didlake v. Roden Grocery Co., 
160 Ala. 484, 49 S 384, 22 LRANS 907, 
18 AnnCas 430; Colgin v. Cummins, 
1 Port. 148. 


Cal.—Griggs v. Clark, 23 Cal. 427. 
Ida.—Jones v. Marshall, 24 Ida. 
678, 135 P 841; McElroy v. Whitney, 


12 Ida’ 512, 88 P 349, 
Ind.—Harrah y. Dyer, 180 Ind. 229, 
102 NE 14, AnnCasi9i6B 868 


_Iowa.—Starr’v. Case, 59 Iowa 491, 
13 NW 645. ' 
Ky.—tTerrell .v. Rowland, 86 Ky. 


67, 4 SW 825,©9 KyL 258; Hancock 
v. Hancock, 69 SW (Ate 24 Kyl 664; 
Coakley v. Hazelwood, 49 SW 1067, 
81 KyL 40; Com. v. Bracken, 32 SW 
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ness; 


expenditures. ‘+ 


609, 17 KyL 785. 

La.—In re Curlee, 118 La. 563, 43 
S 165; Smith v. Smith, 51 La. Ann. 
72, 24 8 618. 

Md.—Sangston v. Hack, 52 Md. 173. 

Mass.—Magullion v. "Magee, 241 
Mass. 360, 185 NE 560; Washburn v. 
Goodman, 17 Pick. 519. ‘ 

Mich.—Porter v. Long, 124 Mich. 
584, 83 NW 601. : 

Miss.—Byrd v. King, 120 Miss. 435, 
S27 Sselesds Lo NeLt Cyl. 

Mo.—Scudder v. Ames, 89 Mo. 496, 
14 SW 525. 

N. Y.—King v. Leighton, 100 N. Y. 
386, 3 NE 594; Johnson v. Hart- 
shorne, 5a Na Ye 173: Stem v. Warren, 
185 App. Div. 823, 174 NYS 30 [mod 
96 Mise. 362, 161 NYS 247]; Clausen 
v. Puvogel, 114 App. Div. 455, 100 
NYS 49; Slater v. Slater, 78 App. Div. 
449, 80 NYS 363 [mod on _ other 
grounds 175 N. Y. 148, 67 NE 224, 96 
AmSR 605, 61 LRA "1961; Burgess 
v. Badger, 82 Hun 488, 31 NYS 614; 
Sterne v. Goep, 20 Hun 396 [aff 84 
N. Y. 641 mem]; Coursen v. Hamlin, 
9-N. ¥. Super, 513. 

Pa.—Leary v. Kelley, 277 Pa. 217, 120 
A 817; In re Bisenlohr, 258 Pa. 431, 
102 A 115; Brown v. McFarland, 41 
Pa. 129, 80 AmD 598; Beatty v. Wray, 
19 Pa. 516, 57 AmD 677; Robertson 
v. Schwenk, 18 Pa. Co. 577; Picken’s 
Est., 14 WklyNC 407; Mengel’s Est., 
1 Woodw. 334. 

R. I.—Evans v. Weatherhead, 24 R. 
1.4394, 53 A. 286: 

Tenn.—Berry v. Jones, 11 Heisk. 
206, 27 AmR 742; Piper v. Smith, 1 
Head 93. 

Wash.—Johnson v. Hamilton, 141 
Wash. 248, 251 P 274. 

Wis.—Rowell v. Rowell, 122 Wis. 
1, 99 NW 473. 

Eng.—Stocken v. Dawson, 6 Beav. 
371, 49 Reprint. 869 [aff 17 L. J. Ch. 
282]; Macdonald v. Richardson, 1 
Giffard 81, 65 Reprint 833. 
me S.—Butler v. Butler, 29 N. S. 

[a] In North Carolina it is held 
that surviving partners should be al- 
lowed reasonable compensation for 
their services in winding up the 
flrm’s affairs. Royster v. Johnson, 
73 N. C. 474, 475 (“the English doc- 
trine, that executors, trustees, sur- 
viving partners, &c., are not entitled 
to commissions or compensation for 
their services, is not suited to this 
country’’) 

71. U. S.—Consaul v. Cummings, 
222 U. S. 262, 32 SCt 83, 56 L. ed. 192. 

Hawaii.—Hanks vy. Wilcox, 2 Ha- 
waii 509. 

Ida.—Jones v. Marshall, 24 Ida. 
6 TS,F dsiore Pe Sal, 

Il].—Richards v. Maynard, 166 Ill. 
466, 46 NM 1138 [aff 61 Ill. A. 336]. 

Ind.—Harrah vy. Dyer, 180 Ind. 229, 
102 NE 14, AnnCas1916B 868. 

Ky.—Hite v. Hite, 1 B. Mon. 177. 


Mass.—Rutan v. Coolidge, 241 
Mass. 584, 1386 NE 257. 

N. Y.—Cahill v. Haff, 248 N. Y. 377, 
162 NE 288; Stem v. Warren, 185 
App. Div. 823, 174 NYS 30 [mod 96 
Misc. 362, 161 NYS 247]. 
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[§ 652] 3. Compensation for Windirig Up Busi- 
Reimbursement.°° 
lowed to the surviving partner, unless authorized by 
statute or the partnership articles,*® but in a num- 
ber of jurisdictions compensation will be allowed 
where the circumstances attending the settlement of 
the firm’s affairs are exthaordinary. "2 
not apply to the administrator of the surviving part- 
ner,’? nor to the son of such partner.*? 
viving partner is entitled to be reimbursed for proper 


No compensation is al- 


The rule does 


The sur- 


[§ 653] 4. Purchase by Survivor of Deceased 
Partner’s Interest. 
provide that, upon the death of a partner, the sur- 
vivor may purchase the interest of the deceased 
at a price to be arrived at in a prescribed manner.*® 
Even in the absence of such a stipulation, the surviv- 


Partnership articles sometimes 


rece Cees App 126, Pasis29, EUEA 
(ts 

Tenn.—Condon, v. Callahan, 115 
Tenn. 285, 89 SW 400, 112 AmSR 835, 
2 LRANS 648. 


AF aie lade vy. Humphry, 37 Vt. 
[a] Tendency of decisions.—‘“It is 
true, no doubt, that there is a dis- 


inclination to allow pay to a surviv- 
ing. partner for winding up 

but the.tendency is to deal with such 
questions on their particular circum- 
stances, rather than by absolute 
rules.” Thayer v. Badger, 171 Mass. 
279, 280, 50 NE 541. 

[b] Illustration of rule.-—When a 
partnership has been carried on for 
some time after dissolution by death, 
and such continuance has proved ben- 
eficial, compensation may be allowed. 
herded v. Whitney, 12 Ida. 512, 88 

[c] Rule held inapplicable.—That 
a sale of the assets of a dissolved 
partnership was delayed, because it 
was believed more could be realized 
by a sale of the business as a going 
concern, and that the trustees under 
the will of a deceased partner would 
not lease property occupied by the 
firm as tenant at will, except on 
terms satisfactory to themselves, and 
brought suits against the surviving 
partner, was held not to entitle the 
surviving partner to compensation, 
where no special skill on his part, re- 
sulting in increased profits or other 
benefits to the estate, appeared, and 
there was no agreement to pay for his 
services. Magullion v. Magee, 241 
Mass. 360, 135 NE 560. 


ae eee Dayton v. Bartlett, 38 Oh. St. 
Dike 

73. Galbraith’s Hst, 12 Phila. 
(Pa.) 20. 

74 Didlake v. Roden Grocery Co., 


160 Ala. 484, 49 S 384, 22 LRANS 907, 
18 AnnCas 430; 
SCR 2285 las SE 631. 

[a] As dependent on manner of 
performing duty.—The right of a 
surviving partner, who incurs lia- 
bility or expends money in winding 
up the firm affairs, to be credited 
therewith on the final accounting, is 
dependent on his acting legally and 
reasonably in the performance of his 
duty as a winding-up partner. 
scehenk ov. Mews, 125. ‘SiC. (228 ss 
SE 631. ‘ 

Reimbursement for: 
Improvements see supra § 636. 
Payment of firm debts see supra § 632, 

75. U. S.—Brown v. Slee, 103 U. 
S. 828, 26 L. ed. 618; Littell v. Hack- 
ley, 126 Fed. 309, 61 CCA 295; Robert- 
son v. Miller, 20 F. Cas. No. 11,926, 
1 Brock 466. 

Cal.—Rankin v. Newman, 114 Cal. 
635, 46 P 742, 34 LRA 265. 

Mass. —Murphy Vib MiUurp bys meee 
Mass. 233, 104 NE 466. 

Mo. —Scharringhausen v. Luebsen, 
52 Mo. 337. 

N. Y.—Lowenstein v. Schiffer, 38 
App. Div. 178, 56 NYS 674; Hull v. 

Cartledge, 18 "App. Div. 54, 45 NYS 
450; Sands v. Miner, 16 App. - Div. 


Schenk v. Lewis, 125 
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ing partner may validly purchase the interest of 
deceased,*® although his fiduciary relation to the 
estate of deceased makes it incumbent upon him to 
The right to pur- 
chase under a statute™® can only be exercised in the 


act with the utmost good faith.’ 


PARTNERSHIP 


survivor. ®? 


manner pointed out.’® The surviving partner cannot 


347, 44 NYS 894 [aff 160 N. Y. 693 


mem, 55 NE 1100 mem]; Matter of 
Weir, 59 Misc. 320, 112 NYS 278, 6 
Mills Surr. 454. 

Oh.—Jones v. Proctor, 5 OhS&CP 
ANG. lo) -OhIN | 35; 

Pa.—In re Arbuckle, 252 Pa. 161, 
97 A 186; Kaufmann v. Kaufmann,. 


In re Moore, 
In re Moore, 


239 Pa. 42,86 A. 684; 
228 Pa. 523, 77°A 902; 
228 Pa. 516, 77 A 899; In re Fleming, 
184 Pa. 88, 39 A 29; Rohrbacher’s 
HIStsr os sean Loe, ez. Ag a0: [reve ts 
Pa. Dist. 264, 14 Pa. Co. 568]. 

Tex.—Caut v. Reed, 24 Tex. 46, 76 
AmD 94. 


Eng—Ex p. Morley, L. R. 8 Ch. 


1026; Pearce v. Bulteel, [1916] 2 Ch. 
544; In re David, 
Page v. Ratliffe, 76 L. T. Rep. N. S. 
Seta app) Wels Rep) Nes. 
Silelells 


Can.—Hibben v. Collister, 30 
S. C 459; Robertson v. Junkin, 
Camis. G2 Ug92" 

Que.—Kuppenheimer v. MacGowan, 
9 Que. Pr. 251. . 

“Partnership agreements which 
provide for the conduct of the busi- 
ness after the death of one or more 
of the partners, and for the disposi- 
tion of the interest of partners in 
the partnership in such event, are 
frequent. . When fairly made, 
without any illegal purpose and with- 
out the intent to evade the statute 
of wills, they are not open to ob- 
jection.” Murphy v. Murphy, 217 
Mass. 2338, 236, 104 NE 466. 

[a] The right to purchase may be 
implied from the terms of the articles 
of partnership. Wood v. Gauld, 53 
Can. S. C. 51, 29 DomLR 246 [allow- 
ing app in part 34 Ont. L. 278, 8 Ont 
WN 583, 24 DomLR 831 (allowing app 
8 OntWN 267) ]. 

[b] Right of court to change con- 
tract.—Partnership articles, provid- 
ing that on the death of any partner 
the survivors should have the op- 
tion to purchase his interest at a val- 
uation to be ascertained in a manner 
specifically set forth, cannot be 
changed by a court of equity merely 
because the good will of the part- 
nership has enormously increased 
in value, and the method of valuation 
prescribed would lead to inequitable 
results. Kaufmann v. Kaufmann, 222 
Pa. 58, 70 A 956. J 

[c] Walidity of notice.—Under a 
partnership deed the surviving part- 
ner had an option of acquiring the 
deceased partner’s interest at a val- 
uation on his giving to the “personal 
representatives” of the deceased part- 
ner notice within three months from 
the death of such partner. The no- 
tice was given within the time, but 
before the executors had obtained 
probate. It was held that the no- 
tice was properly given, and that the 
option had been duly exercised. Kei- 
sey v. Kelsey, 91 L. J. Ch. 382. 

[ad] Siability for interest.—In the 
absence of an interest provision in 
a contract for the purchase of a 
partnership share by a survivor, no 
interest accrues until the payment 
is due. Matter of Columbia Trust 
169 App. Div. 822, 155 NYS 676. 

[e] Correction of bill of sale. 
See Leonard v. Leonard, 201 NYS 
1138. 

{f] Commencement of liquidation 
before death.—Where partners were 
engaged in liquidating the business 
at the death of one partner, the liq- 
uidation will continue, notwithstand- 
ing a provision of the articles giv- 
ing the surviving partner the right 
to purchase the assets. Housman v. 
Waterhouse, 191 App. Div. 850, 182 
NYS 249. 


Can. 
26 


pLsool Ch ai onn 


[g] Construction of agreement for 
purchase.—Where partnership ar- 
ticles provided that on the death of 
one partner his surviving partners 
should purchase his interest for a 
sum equal to his share of the value 
of the net assets as shown by the 
last inventory preceding his death, 
minus any amounts withdrawn by 
him from his share and plus any 
amounts contributed by him over his 
share, and also plus ten per cent of 
decedent’s part of the good will 
of the firm, the ten per cent was 
to be caleulated on the ,deceased 
partner’s share as shown by the last 
inventory without any diminution 
on account of profits subsequently 
received by him and without includ- 
ing certain discounts on the inven- 
tory assets which had been carried 
from year to year in a private ledger 
without being entered in any inven- 
tory, and leaseholds of the property 
where the business. was conducted, 
which were not included in the in- 
ventory, were a part of the good 
will, and could not be made an item 
of separate charge against the surviv- 
ing partner, although the partner- 
ship had a contract with its em- 
ployees from which it appeared that 
the increment from the leasehold was 
regarded as profit, and the estate of 
the deceased partner was not entitled 
to participate in any earnings be- 
tween the date of the last inventory 
and the date of his death. Kauf- 
mann v. Kaufmann, 239 Pa. 42, 86 A 


634. 
76. Ala.—Didlake v. Roden Groc- 
ery Co., 160 Ala. 484, 49 S 384, 22 


LRANS 907, 18 AnnCas 430. 
Ariz.—Mosher v. Lee, 261 P 35 


es Rape reas Vv. Kitchin, (A.) 259 
102. ' 
Tll.—Hamilton v. Wells, 182 Ill. 


144, 55 NE 143 [aff 81 Ill. A. 274]; 
Kimball v. Lincoln, 99 Ill. 578 [aff 
QE AEG a 
Ind.—Valentine v. Wysor, 123 Ind. 
47, 23 NE 1076, 7 LRA 788- 
Ky.—Wilson vy. Soper, 13 -B. Mon. 
4bt 56) Am DD" 573° 
ere SP ae v. Lea, 16 La. Ann. 


Mass.—Robinson v. Simmons, 146 
Mass. 167, 15 NE 558, 4 AmSR 299; 
Washburn v. Goodman, 17 Pick. 519. 

Nebr.—Lobeck v. lLee-Clarke-An- 
dreesen Hardware Co., 37 Nebr. 158, 
55 NW 650, 28 LRA 795. 

N. Y.—Howell v. Wallace, 37 App. 
Div. 323, 56 NYS* 280. 

Oh.—Ludlow v. Cooper, 4 Oh. St. 
1 (decided before the enactment of 
March 21, 1861, 56 Oh. L. p 36). 
Sih nee Head, [1925] 1 WestWkly 

Newfoundl.—Browning vy. Brown- 
ing, 7 Newfoundl. 161. 

See Lee v. Hedenskoog, 200 Mich. 
427, 166 NW 907 (an instrument by 
the surviving partner and deceased 
partner’s heirs, relating to purchase 
by the surviving partner of de- 
ceased partner’s interest, held not to 
be an enforceable contract between 
the parties). 

[a] Nature of conveyance.—The 
conveyance by an executor of a part- 
nership interest belonging to the de- 
cedent is a sale, and not a liquidation 
of the partnership. Matter of Silk- 
man, 121 App. Div. 202, 105 NYS 
872 [aff 190 N. Y. 560 mem, 83 NE 
1131 mem]. 

[b] Nature of obligation given.— 
Whether an obligation resulting from 
the purchase of a deceased partner’s 
interest is partnership or individual 
depends on the contract. In re 
Strauss, 9 F.(2d) 792 [certiorari den 
sub nom. Shire v. Hummel, 270 U. S. 
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sell the partnership assets to himself,8° or in the 
absence of a controlling provision in the partnership 
articles, appropriate them at a valuation. 
deceased partner may by will give his share to the 


81 


The 


663 mem, 46 SCt 471 mem, 70 L. ed. 
787 mem]. 

[ec] Sale held valid.—Where the 
administratrix of a deceased part- 
ner agreed to the appointment of a 
representative to assist in invoicing 
the firm goods, and all claims were 
collected, debts paid, and the goods 
sold in good faith and for a fair price 
to a corporation composed of the sur- 
viving partners and others, and the 
proceeds of the fitm property were 
distributed to the administratrix and 
the surviving partners, she cannot 
disaffirm the sale on the ground that 
it was made by the surviving part- 
ners to themselves, and compel a re- 
sale, retaining the proceeds paid to 
her. Didlake v. Roden Grocery Co., 
160 Ala. 484, 49 S 384, 22 LRANS 907, 
18 AnnCas 430. 

77. Ala.—Didlake v. Roden Gro- 
cery Co., supra. 

Ariz.—Mosher v. Lee, 261 P 35 


p Fai-—Johnston v. Kitchin, (A.) 259 
Ill—Galbraith v. Tracy, 153 Ml. 


54, 38 NE 937, 46 AmSR 867, 28 LRA 
129 (purchaser adjudged to hold cer- 
tain land in trust for heirs and wid- 
ow of deceased partner). 

La.—Macready v. Schenck, 43 La. 
Ann. 479, 9 S 470; Klotz v. Macready, 
39) ba. “Ann! 6382 2) St 203: 

Md.—Welbourn v. Kleinle, 92 Md. 
114, 48 A 81. 

N. H.—Cotton v. Stevens, 79 N. H. 


224, 107 A 602. 
N. Y.—Ogden vy. Astor, 6 N. Y. 
Super. 311. . 


Va.—Tennant v. Dunlop, 97 Va. 
234, 33 SE 620. 
a5 ee Head, [1925] 1 WestWkly 
oVU. 


[a] Ascertaining whether a fair 
price, under all the circumstances, 
was paid, is essential for determin- 


ing whether a surviving partner’s 
purchase of decedent’s interest was 
fair and reasonable in every respect. 
Cotton v. Stevens, 80 N. H. 175, 115 
A 618. 

78. See statutory provisions. 

79. Rammelsberg v. Mitchell, 
Oh. St. 22; Weitz v. Weitz, 15 Oh. 
Nas Vi Cehelh vans nuit zemcme@)ie 
Dec. (Reprint) 78, 5 CincLBul 503; 
Be p. Sessions, 2 Ch. Chamb. (Ont.) 


[a] Refusal of consent by person- 
al representative.—If the administra- 
tor or executor of a deceased part- 
ner refuses to give consent, as pro- 
vided by Gen. Code § 8089, to the 
taking by the surviving partner of 
the partnership property at the ap- 
praised value, the probate court, on 
the hearing of the application for its 
approval, cannot hear evidence and 
determine whether the refusal of the 
administrator or executor to give 
consent is reasonable or not. Weitz 
v. Weitz, 15 Oh. A. 134, ; 

80. Didiake v. Roden Grocery Co., 
160 Ala. 484, 49 S 384, 22 LRANS 907, 
18 AnnCas 430; Mosher vy. Lee 
(Ariz.) 261 P 35. ’ 

[a] Sale to partnership.—A part- 
nership being a_ legal entity, sep- 
arate and apart fromm that of the in- 
dividuals composing it, a sale by 
one who was the surviving partner in 
a dissolved partnership to a firm of 
which he was a member, if made in 
good faith, is not invalid as a sale 
to himself. Morris v. Owen, (Tex. 
Cine A= u4s) ee Wee 

81. Didlake v. Roden Grocery Co., 
160 Ala. 484, 49 S 384, 22 LRANS 907, 
18 AnnCas 430; Joseph v. Herzig, 198 
N. Y. 456, 92 NE 103; King v. Leigh- 
ton, 100 N. Y¥. 386, 3 NH 594. 

a ce Robertson y. Junkin, 26 Can. 8. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 654-655] 


[§ 654] I. Continuance of Business of Firm 
Right of Surviving Partner To Continue Business— 
The general rule is that, after a part- 
nership is dissolved by the death of a partner,** the 
surviving partner has no authority to continue the 
partnership business,*® further than is necessary in 
order to wind it up,*® unless such authority is given 
to him by the terms of the partnership articles,** 
or by some other agreement between the partners*® 
or between the surviving partner and the legal rep- 
resentative of the deceased partner,®® or by the will 
of the deceased partner,®°® or by order of court.®! 

The fact that the surviving partner is also exec- 
utor of the will of the deceased partner does not give 
him any greater rights than he would otherwise 


a. In General. 


have.°? 


83. Right to continue business as 
ao aon to winding up see supra § 


84. Death of partner as effecting 
dissolution see infra § 767. 

85. U. S.—Pittsburgh First Nat. 
Bank v. Guarantee Title, ete., Co., 
178 Fed. 187, 101 CCA 507; Perin v. 
Megibben, 53 Fed. 86, 13 CCA 443. 

Ala.—Didlake v. Roden Grocery 
Co., 160 Ala. 484, 49 S 384, 22 LRANS 


907, 18 AnnCas 430; Freeman y. Pul- 
Jen} 11:9) Ata. 235," 24 “S° 57: 
Ark.—Adams v. Ward, 26 Ark. 135; 
Cline v. Wilson, 20 Ark. 154. 
Fla.—Jacksonville, ete, R., etc., 
Come) Warriner. 6359 Hlasrlo Ts AlGs Ss 


898. 

Ga.—Clark v. Tennessee Chemical 
Co., 145 SE 73; Maynard v. Maynard, 
147 Ga. 178, 93 SE 289, LRA1918A 
81; Ferris v. Van Ingen, 110 Ga. 102, 
35 SE 347. 

Ida.—McElroy v. Whitney, 12 Ida. 
Size 88 PE 349: 
Ill—Andrews v. Stinson, 254 Ill. 


111, 98 NE 222, AnnCas1913B 927; 
Oliver v. Forrester, 96 Ill. 315 [rev 
a, TL) AY 259]; Remick. v.Emig, 42 
Ill. 342; Christian v. Heuter, i190 M11. 
A. 596. 

Mass.—Williams v. Brookline, 194 
Mass. 44, 79 NE 779. 

Mich.—Frey v. FHisenhardt, 116 
Mich. 160, 74 NW 501. 

N. J.—Drapkin v. Klebanoff, (Ch.) 


1387 A 432. 

N. Y.—Bell v. Hepworth, 134 N. Y. 
442, 31 NE 918; Stewart v. Robinson, 
115. Y. 328, 22 Ni 160, 163, 5 LRA 
410; Martine v. International L. Ins. 
Soe, 5s N. Yo 339, 132 Ame 29" [mod 
Fiowans. 1535.62 Barb: a8] Dexter 
v. Dexter, 43 App. Div. 268, 60 NYS 
871; Ogden v. Astor, 6 N. Y. Super. 
311; Dhembi v. Carameta, 124 Misc. 
452, 209 NYS 158 [aff 213 App. Div. 
866 mem, 209 NYS 832 mem]; Mc- 
Cann v. Hazard, 36 Misc. 7, 72 NYS 
45; Dawson v. Parsons, 21 NYS 212 
[aff 20 NYS 65, and app dism 137 
N. Y. 605 mem, 33 NE 482 mem]; 
Evans v. Evans, 9 Paige 178; Eg- 
berts v. Wood, 3 Paige 517, 24 "AmD 
236. 

Pa.—Froess v. Froess, 284 Pa. 369, 
131 A 276; Holden v. McMakin, 1 
Pars. Hq. Cas. 270. 

W. Va.— Hutchinson - Stephenson 
Hat Co. v. Bailey, 73 W. Va. 672, 673, 
SONSa He LOS6 ier Cy.cilt 

Wis.—Weld_v. Johnson Mfg. Co., 
86 Wis. 552, 57 NW 374. 

Eng.—Evans  v. 
691; Myers v. Myers, 3 
311; Craven vy. Craven, 52 Sol. J 
498; Pearce v. Chamberlain, 2 Ves. 
33, 28 Reprint 23; Hills v. Reeves, 
Top ak Rep. 209 [aff 30 Wkly. Rep. 

Can.—Jamieson v. Jamieson, 63 
Can. S. ©. 188, 65 DomLR 68, [1922] 
2 WestWkly 194. 

Compare Rowell v. Adams, 83 S. 
C. 124, 126, 6 SE 207 (“Adams had 
the legal right, as survivor of the 
firm, withoutsany authority from the 
petitioner [heir of deceased partner], 
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Where the deceased partner has withdrawn all his 
share of the capital prior to his death, and is in- 
debted to the firm at the time of his death, all the 
assets of the firm vest in the survivors who become 
the legal owners thereof and may continue the busi- 


[§ 655] b. Special Agreements as to Continuance 
—(1) Between Partners Prior to Death of Decedent. 
It is entirely competent for partners to provide, in 
their articles or agreement of copartnership, that 
the death of a partner shall not dissolve the firm,°®* 
and that, in such event, the partnership business 
shall, or may, be continued by the surviving partner 
or partners,®® either as sole proprietors of the busi- 
ness?® or by the admission of the personal repre- 


sentatives or heirs of the deceased partner to his 


to carry on the business’’). 


86. See supra § 650. 

87. See infra § 655. 

88. See infra § 655 

s9. See infra § 656 

90. See infra § 658 

91. See infra § 659. 

92. Clark v. Tennessee Chemical 
Co.,, .(Ga.) 145. SE - 73; 

93. Stanford v. Lockwood, 95 N. 
Yi 582: 

94, See cases infra this note; and 


notes 95-16. 

“Such stipulations are perfectly 
valid and binding.” Leaf’s App., 105 
Pa.t505, 513. 

“Tt is competent for the partners 
to provide by agreement for the con- 
tinuance of the partnership after 
such death; but then it takes place 
in virtue of such agreement only, as 
the act of the parties, and not by 
mere operation of law.” Burwell v. 
Cawood,-2 Hows (US): 560; 576, 11 
L. ed. 878 [quot Alexander v. Lewis, 
47 Tex. 481, 485]. 

“Tt is, however, well settled that 
the usual consequences of a dissolu- 
tion, whether by transfer of the in- 
terest of a partner to another, or by 
death of one of the partners, may be 
avoided by suitable provisions in the 
partnership agreement.’ Wilcox v. 
Derickson, 168 Pa. 331, 335, 31 A 1080. 

“Stipulations in articles of copart- 
nership for the continuance of the 
firm after the death of a member and 
until the consent of all the partners 
is given to a dissolution, are valid and 
binding, and on the death of an in- 
dividual partner will prevent a dis- 
solution.”” Brew y. Hastings, 196 Pa 
222, 229, 46 A 257, 79 AmSR 706. 

[a] Agreement showing intention 
to continue partnership.—Where, by 
agreement between a husband, his 
wife, and their children, a partner- 
ship was created, and an interest 
therein was placed in trust for a son, 
it was held that there was an inten- 
tion on the part of the father that the 
partnership and trusteeship should 
continue after his death for such 
time as the parties in interest should 
treat it as continuing. Henderson v. 
Henderson, 210 Ala. 73, 97 S: 353, 371 
liciteeyvely 

95. U. S.—Scholefield v. WHichel- 
berger, 7 Pet. 586, 8 L. ed. 793; Pitts- 


burgh First Nat. Bank v. Guarantee: 


ae ete., Co; Misr med si; 101) CCA 
0 


Ala.—Henderson v. Henderson, 210 
LASS ONE CEM OL EOS; aro. Lee Leib weeyen 
Knapp v. McBride, 7 Ala. 19. 

Conn.—Butler v. American Toy Co., 
46 Conn. 1386, Duffield v. Brainerd, 
45 Conn. 424. 

Ga.—Maynard v. Maynard, 147 Ga. 
178, 93 SE 289, LRA1918A 81; ‘Ferris 
a Ingen, 110 Ga. 102, 35 SE 


Iil.—Peo. v. Zangain, 301 Ill. 299, 133 
NE 783; Henry v. Caruthers, 196 Ill. 
1.316, 630 ONE 629% Patt (OST) “Arh 827; 
Oneida State Bank v. Peterson, 226 
i , O81. 

Ind.—Rand v. Wright, 141 Ind. 226, 


39 NE 447. 
Kan.—Parnell v. Thompson, 81 Kan. 
119, 105 P 502, 33 LRANS 658: 


Ky. —Snead v. Jenkins, 225 Ky. 
832, 10 SW (2d) 282. 
La.—Hart v. Anger, 38 La. Ann. 


341; Powell v. Hopson, 13 La. Ann. 
626; Buard v. Lemée, 12 Rob. 243; 
Mathison vy. Field, 3 Rob. 44. 

Me.—In re Shaw, 81 Me. 207, 16 
A 662. 

Md.—Gerding v. Baier, 143 Md. 520, 
122 A 675, 677 [quot Cyc]. 

Mass.—Holcombe v. Long, 245 
Mass. 353, 139 NE 633; Murphy v. 
Murphy, 217 Mass. 233, 104 NE 466; 
Williams v. Brookline, 194 Mass. 44, 
79 NE 779; Phillips v. Blatchford, 137 
Mass. 510. 

Mo.—Hidden v. Edwards, 313 Mo. 
642, 285 SW 462; Edwards v. Thomas, 
66 Mo. 468; Hax Vv. Burnes, 98 Mo. A. 
707, 73 SW- 928. 

N. J.—Wild v. Davenport, 48 N. J. 
i. 129) 7 A 295, 57 AmR +552" Bellisé 
field v. Holcombe, (Ch.) 139 A 817. 

N. Y.—Bell v. Hepworth, 3 4NeNe 
442, 31 NE 918; Stewart v. Robinson, 
TUS INGE Yeon 8s 22 NE 160, 163, 5: DRA 
410; Lane v. Arnold, 99 N.Y. 648 
[rev 11 Daly 293, 13 AbbNCas 73, 
and aff 63 HowPr 40]; Matter of 
Marx, 106 App. Div. 212, 94. NYS 
alse Oe ‘Matter of Laney, 50 Wun 155° 2 
NYS 443 Patt a9. INS Y¥e=607 mem, 23 
NE 1143 mem]. 

Oh.—Peters v. Campbell, 2 Oh. Dec. 
(Reprint) 526, 2 WestLMonth 587. 

Pa.—Evans v. Watts, 192 Pa. 112, 
43 A 464; Laughlin v. Lorenz, 48 Pa. 
275, 86 AmD 592; Gratz v. Bayard, 
tal ‘Sere. & R. 41; De Haven’s Est., 
23 Pa.’ Dist. 3835 Markle’s Hsterbiear 
Dist. AT, UT PaseGow on 


minions Vv. Slevin, 1 Tex. AN Cin: 
Cash §) al: 

Vt.—McNeish v. U. S. Hulless Oat 
Cor, Om Vt. 936. 

Va.—Davis v. Christian, 15 Gratt. 
(560 Vial). Ae 

Wis.—Moore v. May, 117 Wis. 192, 
94 NW 45. 

Eng.—Pearce v. Chamberlain, 2 
Ves. 33, 28 Reprint 23. 
ee ane Head, [1925] 1 WestWkly 

N. S.—Bell v. Smith, 8 EastLR 110. 

Ont.—Whitney v. Small, Sie -Onate 
RAILS Ch Ontwin “183 [allowing app 


5 OntWN 160, 25 OntWR 121]. 


[a] Where the succession of a 
partner is insolvent and is admin- 
istered with the benefit of inventory, 
the partnership cannot be continued 
without the assent of all the cred- 
itors, although the partnership ar- 
ticles have provided for its continu- 
ane: Buard v. Lemée, 12 Rob. (La.) 

96. Gerding v. Baier, 143 Md. 520, 
122 A 675; Holcombe vy. Long, 245 
Mass. 353, 139 NE 633; Kaufmann vy. 
Kaufmann, 239 Pa. 43, 86 A 634. 

[a] Effect of formation of new 
partnership.—The articles of copart- 
nership of a firm provided that in 
case of the: death of a partner the 
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1070 [47 C.J.] 
place as a member of the firm.®? It may also be 
agreed that the capital of the deceased partner shall 
remain in the business,?® and that the surviving 
partners shall pay interest on®® and ultimately re- 
turn! the investment of the deceased partner in the 
business, or pay to the representatives of the de- 
ceased partner a share of the profits of the business.” 
It is not necessary that agreements such as have been 
mentioned should be contained in the original arti- 
cles of partnership, but a separate agreement with 
respect to such matters is valid and binding,® even 
though it be in parol,* and it has been held that such 
an agreement becomes a part of the partnership ar- 
ticles.° An absolute agreement for the continuation 
of the partnership business after the death of a part- 
ner is binding upon the surviving partners; ° but 
it is otherwise as to a provision that in such event 
the partnership may be continued by the survivors 
jointly with the personal representatives of the de- 
ceased partner.‘ An agreement between the part- 
ners that the personal representatives or the heirs 
or assigns of a deceased partner may become part- 
ners in his stead does not compel them to enter the 
firm,’ but merely gives them the option so to do; 
and even where the agreement of the partners is 
that the personal representatives or heirs of a de- 
ceased partner shall enter the firm in his place and 
- become partners therein, they are not obliged to do 
so,t° but merely have the right to do so if they so 
elect,*+ although their refusal so to do may sub- 
ject the estate of the deceased partner to liability 
for damages for their breach of the partnership 
agreement; +” and the surviving partners have the 
right to continue the business instead of winding it 
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up, notwithstanding such refusal.18 A provision in 
the articles of copartnership that on the death of a 
partner his capital shall be left in the partnership 
until the end of the partnership term does not re- 
quire the admission of the executor of a deceased 
partner in the management or control of the busi- 
ness.!4 

Where the partnership articles provide for contin- 
uance for a specified time only after the death of a 
copartner, such death works a dissolution at the ex- 
piration of such period.t® ~*~ 

Agreement as to term of partnership. A provision 
in the partnership articles that the partnership shall 
continue for a definite period does not amount to 
an agreement that, in case of the death of a part- 
ner before such period expires, the“surviving part- 
ner may continue the business for the remainder of 
such period.+® 

[§ 6561 (2) Between Surviving Partners and Per- 
sonal Representatives of Deceased Partner. The 
business of a partnership may be continued after 
the death of a partner by agreement between the 
surviving partners and the representatives of the 


‘éstate of the deceased partner,!7 provided the per- 
. sonal representatives have been given by the will of 


decedent the necessary power,'® or the agreement is 
approved by the court.?° 

[§ 657] (3) Between Surviving Partners and 
Heirs of Deceased Partner. The widow and heirs of 
a deceased partner have the right and.authority to 
agree with the surviving partner that their shares 
in the firm property may continue to be used by the 
partnership,?° and the business of the firm contin- 


firm should not be dissolved but that 
his interest was to be valued and the 
amount paid to his personal repre- 
sentatives with interest at a specified 
rate until the date of payment, the 
firm not being required to pay more 
than ten per cent of the principal 
in any year. It was further pro- 
vided that if the deceased partner 
gave his executors such power they 
might leave a portion of his cap- 
ital in the firm to share in the profits 
up to a certain percentage of return. 
A partner died and the trustees un- 
der his will, having been given the 
necessary power by the will, left a 
certain part of his capital in the 
firm. Subsequently the firm was dis- 
solved and the members. thereof 
formed a new partnership to take 
over the assets of the old firm, and 
the members of the firm and the 
trustees entered into a new agree- 
ment fixing the value of the trustees’ 
interest in the new firm, and pro- 
viding that they should share in the 
profits of the firm to a_ specified 
extent and should be paid interest. 
It was held that this agreement did 
not constitute the trustees partners 
in the new firm. Holcombe v. Long, 
245 Mass. 3538, 139 NE 633. 

97. Parnell v. Thompson, 81 Kan. 
119, 105 P 502, 33 LRANS 658. And 
see cases infra notes 8-13. 

98. Schumann-Heink v. Folsom, 
328 Ill. 321, 159 NE 250; Williams v. 
Brookline, 194 Mass. 44, 79 NE 779; 
Wild v. Davenport, 48 N. J. L. 129, 7 
A 295, 57 AmR 552. And’ see cases 
supra note 95 

{a] Agveement not entitling exec- 
utor of deceased partner to continue 
business.—A provision in a firm 
agreement that on the death of a 
partner his share of the capital 
should remain in the business for 
two years, a surviving partner pay- 
ing interest thereon at a specified rate, 
did not authorize a continuance of 
the business by the executor of a de- 


ceased partner. Williams v. Brook- 
line, 194 Mass. 44, 79 NE 779. 

99. Holcombe v. Long, 245 Mass. 
3538, 139 NE 633; Williams v. Brook- 
line, 194 Mass. 44, 79 NE 779. 

1. Holcombe v. Long, 245 Mass. 
353, 139) NE 633. 

2. Gerding v. Baier, 143 Md. 520, 
122 A675. 

3. Peo. v. Zangain, 301 Ill. 299, 133 
NE 783; Stearns v. Brookline, 219 
Mass. 238, 107 NE 57. 

4 Peo. v. Zangain, 301 Ill. 299, 
1338 NE 783; Stearns v. Brookline, 
219 Mass. 238, 107 NE 57. 

5. Stearns v. Brookline, supra. 

6 Andrews v. Stinson, 254 Ill. 
111, 98 NE 222, Ann€asi913B 927; 
cher elas v. Baier, 148 Md. 520, 122 A 

7, Wilson v. Simpson, 89 N. Y. 
619 mem. 

i See cases infra note 9. 

Ill.—Andrews v. Stinson, 254 
ur “ip 98 NE 222, AnnCas1913B 927. 

La.—Louisiana Bank v. Kenner, 
La. 384. 

N. J.—Wild v. Davenport, 48 N. J. 
1 129) TA 295, 57 AmR 5d2. 

N. Y¥.—Stem v. Warren, 227 N. Y. 
538, 125 NE 811; Stewart v. Rob- 
inson, 115 N. Y. 328, 22 NE 160, 163, 
5 LRA 410; Wilson v. Simpson, 89 
IN.) -Y:,4161.9- mem: 

Pa.—Evans v. Watts, 192 Pa. 112, 
43 A 464. ; 

Eing.—Holland v. King, 6 C. B. 
727, 60 HCL 727; 136 Reprint 1433; 
Downs v. Collins, 6 Hare 418, 31 
EngCh 418, 67 Reprint 1228; Pigott 
v. Bagley, McClell. & Y. 569, 148 Re- 
print 539, 19 ERC 509. 

[a] Whe personal representative 
has a reasonable time within which 
to elect whether or not he will exer- 
cise the option, which he has under 
the partnership agreement, to enter 
the firm of which his testator was a 
member. Wild v. Davenport. 48 N. 
Sey 129, We AS 295.) bade Annee ba. 

10. Burwell v. Cawood, 2 How. 


(U. S.) 560, 11 L. ed. 378; Reeve v. 
Lisle, [1902]. A. C. 461 [aff [1902] 
1 Ch. 538]; Downs v. Collins, 6 Hare 
418, 31 HngCh 418, 67 Reprint 1228; 
eee v. Adisup;  57*=L. | Ts" Rep: 


11. See cases supra note 10. 

12. Stearns  v. Brookline, 219 
Mass. 238, 107 NE 57. And see cases 
supra note 10. 

13. Stearns v. Brookline, supra. 

14. Wild v. Davénport, 48 N. J. L. 
BPA K (Gabe ura ayy Bail whee Se 552. 

15. Underdown v. Underdown, 279 
Pa. 482, 124 A 159. 

[a] Continuance until end of cur- 
rent year.—Where the articles of 
partnership only stipulated against 
an immediate dissolution in case of 
death, and for the continuance of 
the business until the end of the then 
current year, and did not stipulate 
what should happen after that, the 
death of one of the partners worked 
a dissolution at the expiration of 
that period. Underdown v. Under-. 
down, 279 Pa. 482, 124 A 159. 

16. Goodburn v. Stevens, 5 Gill 
(Md.) 13) Hoard Vv. -Clum, 31 Minnt 
186,017 NW. 275. 

17. McElroy v. Whitney, 
512, 88 P 349; Peo. v. Zangain, 
Ill. 299, 188 NE 783;' Bell v. Hep- 
worth, 134 .N. Y. 442, 449, 31 NE 918. 

“While the strict duty of the sur- 
vivor is to wind up the firm business 
and not to continueyit any further 
than is necessary f that purpose, 
it is obvious that its continuance is 
not unlawful as to those who consent 
to it.” Bell v. Hepworth, supra. 

18. Right of executor or adminis- 
trator to engage in business general- 
ly see Executors and Administrators 
§§ 474-482. 

19. ett Oy v. Whitney, 12 Tdai 
512) 88 P 849. 

Continuance under authority of 
courts see infra § 659. 

20. Froess v. Froess, 284 Pa. 369, 
131 A 276; Fidelity Union Casualty 


12. Ida. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 657-660} 


ued?! under the original firm name.*? 


[§ 658] c. Effect of Provisions 
ceased Partner. 
that his capital remain in the firm 


in his place.*°> A testamentary 


gives them an option so to do.?8 


ness.°? 


business after his death is not of 


Co. v. Hammock, 
SW (2d) 812. 


(Dex: Cive | Ay). 75 


21. Froess v. Froess, 284 Pa. 369, 
131 A 276; Fidelity Union Casualty 
Co. v. Hammock, (Tex. Civ. A.) 5 SW 
(2d) 812. 

22. Fidelity Union Casualty Co. v. 
Hammock, supra. 

Continued use of firm name gen- 
erally see infra § 684. 

23. Buckingham v. Morrison, 136 
437, 27 NE 65; Matter of Tal- 


. mage, 39 App. Div. 466, 57 NYS 427 


{aff 161 N. Y. 643 mem, 57 NE 1126 
mem]; Kilhoffer v. Zeis, 109 Misc. 
ddd, UT9IINYS* 523) paft 196) App. Div: 
922 mem, 187 NYS 940 mem]; Us- 
sery v. Crusman, (Tenn. Ch. A.) 47 
SW 567; Dean v. Dean, 54 Wis. 23, 
11 NW 2389. And see cases infra 
note 24. 

[a] Construction of will as to 
meaning of word “capital.”—Hach of 
three partners agreed to contribute 
twenty thousand dollars as capital 
for the partnership business. It was 
further agreed that none of the cap- 
ital, nor any of the accrued but un- 
divided profits, was to be used by 
the partners, except in the business. 
One of the partners on his death di- 
rected his executors to leave his 
present capital in the business for 
two years. At the time of the part- 
ner’s death, his assets in the busi- 
ness were about forty-three thousand 
dollars, of which twenty-three 
thousand dollars were accumulated 
and undivided profits. It was held 
that the fund which the executors 
were required to leave in such busi- 
ness was only the twenty thousand 
dollars first contributed. Dean v. 
Dean, 54 Wis. 23, 11 NW 2389, 241. 

24. acts v. Cawood, 2 
How. 560, 11 L. ed. 378; Pittsburgh 
First Nat. Bank v. Guarantee Title, 
ete. ©Co.3 7917/8) Med. 1875) TOL sCCA 507; 
Lineoln v. Orthwein, 120 Fed. 880, 


Ala.—Steiner v. Steiner Land, etc., 
Co., 120 Ala. 128, 26 S 494. 

Conn.—Tillotson v. Tillotson, 34 
Conn (335) Seitkine ve Pitkin, Conn: 
807, 18 AmD 111. 

Ga.—Maynard v. Maynard, 147 Ga. 
178. 93 SE 289, LRA1918A 81; Ferris 
v. Van Ingen, 110 Ga. 102, 35 SH 347. 

Til._-Peo. v. Zangain, 301 Ill. 299, 
1338 NE 783. 

62 SW 


894, 03 KyL 286. 

N. Y.—kKilhoffer v. Zeis, 109 Misc, 
555, 179 NYS 523 [aff 196 App. Div. 
922 mem, 187 NYS 940 mem]. 
~ Pa:-—Laughlin v. Lorenz, 48 Pa. 
275, 86 AmD 592; Roessler’s Est., 5 


“BT (CCA 540. 


Murphy, 


A partner may, by his will, direct 
after his death,?* 
and give to his surviving copartners the right to con- 
‘tinue to carry on the partnership business?* either 
to the exclusion of his personal representatives or 
those who are beneficially interested in his estate,*° 
or by the substitution of such persons as partners 
provision of the lat- 
ter character is not obligatory on the personal repre- 
sentatives of the deceased partner, and does not re- 
quire them to enter the partnership,?* but merely 
Neither does such 
a provision render it obligatory upon the surviving 
partners to accept the personal representatives, heirs, 
or legatees of the deceased partner as members of 
the firm,?® but they have the option either to do so,°° 
or to regard the partnership as dissolved and pro- 
ceed to wind up the business,*+ or to make a new 
agreement with the representatives of the deceased 
partner with respect to the continuance of the busi- 
So, also, a provision in the will of a part- 
ner with respect to continuance of the partnership 


PARTNERSHIP 


in Will of De- 


cord.?8 


itself obligatory 


Pat vDist.r Ui6, 19) Pa.vCo.. 1 61¢ tauber 
v." Wood, 14 Pa: Corl. 
Va.—Davis v. Christian, 15 Gratt. 


(6. Vaz)F 1: 

Eng.—Ex p. Garland, 10 Ves. Jr. 
110, 32 Reprint 786. 

Can.—Jamieson v. Jamieson, 63 
Can. S. C. 188, 65 DomLR 68, [1922] 
2 WestWkly 194. 

“It is, however, well settled that 
the usual consequences of a dissolu- 
tion, whether by transfer of the in- 
terest of a partner to another or by 
death of one of the partners, may be 
avoided by .. . provisions in the 
will of the dying partner, if agreed 
to by the survivors.” Wilcox v. Der- 
iekson, 168° Pai) 331;.335;. 31> Ai 1080; 

25. Kilhoffer v. Zeis, 109 Misc. 
DOD, eon UN YAS) Wieornpeii: LOG AND nano inc 
922 mem, 187 NYS 940 mem]. 

26. Parnell v. Thompson, 81 Kan. 
119, 105 P 502, 383 LRANS 658; In re 
Mamaux, 260 Pa. 514, 103 A 892; 
aie v. Smith, 13 Grant Ch. (Ont.) 

27. Slater v. Slater, 208 App. Div. 
567, 204 NYS 112 [aff 240 N. Y. 557 
mem, 148 NE 703 mem]; Craven v. 
Craven, 52 Sol. J. 498. 

28. See cases supra note 27. 

29. Slater v. Slater, 208 App. Div. 
567, 204 NYS 112 [aff-240 N. Y. 557 
mem, 148 NE 703 mem]; In re Mam- 
aux; 274, Pa. 533,-118 A 1441) Craven 
v. Craven, 52 Sol. J. 498. See Bur- 
well v. Cawood, 2 How. (U. S.) 560, 
576, 11 L. ed. 378 (‘‘A partner too 
may by his will provide that the 
partnership shall continue notwith- 
standing his death; and if it is con- 
sented to by the surviving partner, 
it becomes obligatory, just as it 
would if the testator, being a sole 
trader, had provided for the contin- 
uance of his trade by his executor, 
after his death’’). 

30. See cases supra note 29. 

31. See cases supra note 29. 

C2s-eine re Mamaux, 274 Pa. 
118 A 441. 

Agreements between surviving 
partners and heirs or personal repre- 
sentatives cf deceased partners gen- 
erally see supra §§ 656, 657. 

83 > Peow vi Zangain,; 300i) Ill. 299; 
133 NE 783; Davis v. Christian, 15 
Gratt, (56 Va.) 11, 

34. See cases supra note 33. 

35. Harrah v. Dyer, 180 Ind. 229, 
102 NE 14, AnnCas1916B 868; Pow- 
ell v. North, 3 Ind. 392, 56 AmD 513. 


533, 


36. McElroy v. Whitney, 12 Ida. 
512, 88 NE 349; Harrah v. Dyer, 180 
yee. 229, 102 NE 14, AnnCasl1916B 


“Upon the death of one partner, 


[47 C.J.] 1071 


upon his copartners,** but becomes effective only if 
agreed to by them.** 

L§ 659] d. Continuance under Authority of Court. 
It is sometimes considered that the business of. a 
partnership may be continued, after the death of a 
copartner, under the authority of an order of court®?® 
permitting such continuance by the surviving part- 
ner®® or by the surviving partner and the represen- 
tatives of the deceased partner jointly.*7 

[§ 660] 2. Incidents of Rightful Continuance of 
Business—a. Status of Partnership. 
to whether the continuance of the partnership busi- 
ness after the death of a partner involves the crea- 
tion of a new partnership or merely a continuance of 
the old partnership the authorities are not in ac- 
It has been said that, where the partner- 
ship business is carried on after the death of a 
partner, there is in effect and in law a new partner- 
ship,®® whether such cont:nuance is pursuant to pro- 
visions in the partnership articles,*® the will of the 
deceased partner,*? or an agreement between the 
surviving partners and the heirs or personal repre- 
sentatives of the deceased partner,*? 
where the latter are actually admitted to member- 
ship in the firm;** and this is true notwithstanding 


With respect 


especially 


the surviving partner may continue 
the partnership business by and with 
the consent of the executor or admin- 
istrator of the estate of the deceased 
and the approval of the probate 
court.’ McElroy v. Whitney, supra. 

387. Powell v. North, 3 Ind. 392, 
395, 56 AmD 513. 

“A court of equity has power to 
authorize its [partnership] continu- 
ance on behalf of infants.” Powell 
v. North, supra. 

Agreements between surviving 
ee and representative see supra 


38. Andrews v. Stinson, 254. Tl. 
TY OS aN BY 12.22, AnnCas1913B 927. 
39. Andrews v. Stinson, supra. 
40. Andrews v. Stinson, supra; 
Hornaday v. Cowgill, 54 Ind. A. 631, 

101 NE 1080. 

41. Andrews v. Stinson, 254 TIil. 
111, 98 NE 222, AnnCas1913B 927; 
xchange Bank v. Tracy, 77 Mo. 594; 
Hawkins v. Quinette, 156 Mo. A. 153, 
136 SW 246. 

[a] A testamentary provision 
that testator’s capital shall remain 
in the business, if assented to by the 
surviving partners, creates a new 
partnership, for the reason that the 
surviving partners do not assent 
thereto until the will takes effect. 
Exchange Bank v. Tracy, 77 Mo. 594; 
Hawkins be Quinette, 156 Mo. A. 153, 
136 SW 246. 

42. as Wimberly, 102 Ala. 539, 
15 S 444: ee eis v. Stinson, 254 
Til. 111, 98 NH 222, AnnCasi913B 927; 
Froess vy. Froess, 284 Pa. 369, 131 A 


276. 
102 


43. Ala.—Lee v. 
Ala. 539, 15 S 444. 

Tll.— Andrews v. Stinson, 254 Tl. 
111, 98 NE 222, AnnCas1913B 927; 
Stinson v. Andrews, 166 Ill. A. 92. 

Kan.—Insley v. Shire, 54 Kan. 793, 
39 P7138, 745 ‘AmSR 308. 

Minn.—Mattison _ v. Farnham, 44 
Minn. 95. 96, 46 NW 347 

Mo.—Macon Exch. Bank vy. Tracy, 
77 Mo. 594. 

Oh.—McGrath v. Cowen, 57 Oh: St. 
885, 49 NE 338. 

Eng.—Pemberton v. Oakes, 4 Russ. 
154, 4 EngCh 154, 38 Reprint 763. 

“Where » an executor thus engages 
in carrying on the business, it is 
usually spoken of as a continuance 
of the partnership; but it is incor= 
rect to so term it. (Itvis necessarily 
the creation of a new partnership, in 
which the executor takes the place 
of the deceased partner.” Mattison 
v. Farnham, supra. 

[a] Agreement contemplating new 
partnership.—A provision in partner- 


Wimberly, 


1072- [47 ©. J] 
the business is carried on under the former firm 
name,** and although it is the intention of the par- 
ties to continue the old firm.*® But it has also been 
considered that, where the partnership agreement 
provides that in case of death of a partner the part- 
nership shall not be dissolved but shall continue for 
the period of time stipulated and that the capital 
of the deceased partner shall remain in the firm until 
such time, the partnership is not dissolved by the 
death of the partner,*+® and that a testamentary pro- 
vision permitting the capital of a deceased partner 
to remain in the business does not result in the crea- 
tion of a new firm.** 

[§ 661] b. Rights of Surviving Partners. Since 
in carrying on the business of the partnership, under 
circumstances authorizing such continuance,*® the 
partners are either acting as a continuation of the 
old firm*® or as a new firm,°°® their rights are those, 
except as they may be altered by specific agreement, 
which attach to partners generally.*! 

[§ 662] c. Liability of Surviving Partners for 
Losses and Depreciation. Where the circumstances 
of the case warrant the continuance of the partner- 
ship business by a surviving partner after the death 
of his.copartner, he is not, as a rule, lable for, or 
chargeable with, more than his proportionate share 
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[§§ 660-663 


of losses®? or depreciation of assets®* while the busi- 
ness is so continued by him. But, in accordance with 
the general rule as to liability of a partner for losses 
due to his negligence or misconduct,’* a surviving 
partner may be charged with the whole of a loss so 
caused while he is continuing the business after the 
death of his copartner.°® 

[§ 663] d. Status of Heirs, Legatees, or Personal 
Representatives of Deceased Partner. Whether or 
not, in case of continuance of the business of a part- 
nership after the death of a partner, the heirs, lega- 
tees, or personal representatives of the deceased 
partner have the status of partners in the firm is a 
matter which depends entirely upon the terms of the 
agreement pursuant to which the partnership busi- 
ness 1s continued or the terms of thedeceased’s part- 
ner’s will.°® Where the partnership agreement pro- 
vides that on the death of either partner the busi- 
ness Shall be continued by the survivor,®? or that 
on the death of a partner his capital shall be left 
in the business for a specified time,°® the heirs, leg- 
atees, or personal representatives of the deceased 
partner do not become partners; nor do the per- 


‘sonal representatives of a deceased partner become 


partners in the firm by merely performing their duty 
to examine into the firm affairs.°® If, however, the 


ship articles, that if a partner shall 
die and his children desire to take 
ever his partnership interest “they 
shall have the privilege of so doing,’ 
and that the other partner agrees to 
enter into a partnership with them, 
contemplates such partner’s inter- 
est being taken over after a disso- 
lution of the partnership by his death. 
Pater v. Schumaker, 21 Oh. A. 528, 
529, 153 NE 230: 


44. Lee v. Wimberly, 102 Ala. 539, 
15 S 444. 
45. Lee v. Wimberly, supra. 


[a] The accounts of the old firm 
vest exclusively in the survivor for 
the settlement of the firm business 
and a transferee of an account, part 
of which is due to the old firm and 
part of which is due to the new firm, 
cannot recover thereon without plead- 
ing and proving the part which is due 
to the old firm and the part which is 
due to the new firm, and that they 
were separately transferred to him. 
Lee v. Wimberly, 102 Ala. 539, 15 S 
444, 

46. Hawkins v. Quinette, 156 Mo. 
A. 153,,136 SW 246. 

47. Costello v. Costello, 209 N. Y. 
252, 103 NE 148. 

{a] Illustration —A provision in 
a will of a deceased partner that trus- 
tees to whom his interest was be- 
queathed in trust might allow the 
trust estate to remain in the business 
so long as they saw fit did not cre- 
ate a new firm, or constrict the title 
of rights of the surviving partners to 
continue the business for the benefit 
of themselves and the estate, using 
the capital and share of the deceased 
partner until the trustees thought 
fit to withdraw it. Costello v. Cos- 
tello, 209 N. Y. 252, 103 NE 148. 


48. See supra §§ 654-659. 
49. See supra § 660. 
50. See supra § 660. 


51. See Fidelity Union Casualty 
Co. v. Hammock, (Tex. Civ. A.) 5 SW 
(2d) 812; and cases infra § 662. 

Rights and liabilities: 

As to third persons see supra §§ 289-— 

568. 

Of partners inter se see supra §§ 209-— 


288. 
52. Liability of individual partners 
for losses generally see supra § 233. 


53. McGee v. Russell, 150 Va. 155, 
142 SE 524. 
{a] Continuance in order to wind 


up property.—Where a _ surviving 
partner, who was also executor of 


the deceased partner, continued the 
business only in order to avoid the 
destruction of the value of the as- 
sets, because he was driven thereto 
by the necessities of the situation and 
because he deemed it necessary to do 
so in order properly to close up the 
affairs of the partnership and make a 
proper distribution of its assets, he 
is not liable for the appraised value 
of the stock as of the date of the de- 


cedent’s death. McGee v. Russell, 
150 Va. 155, 142 SE 524. 

54. See supra § 234. 

55. Harrah v. Dyer, 180 Ind. 229, 


102 NE 14, AnnCas1916B 868; Cohen 
vv.) Mlias, 176 App. Div. 763, 163 NYS 
1051. 

[a] Agreement not to sell stock. 
—A surviving partner continuing the 
business, to save a sacrifice, held tele- 
phone stock of the value of six hun- 
dred dollars as firm assets and turned 
over the stock to the company for 
purpose of reorganization in good 
faith and under an order of court and 
received new stock in exchange. 
Other stock was sold to outsiders at 
par. He then agreed on his own mo- 
tion with other stockholders that he 
would not sell; with the result that 
the company became insolvent and 
the stock worthless and an assess- 
ment was levied, which the partner 
paid. It was held that the surviving 
partner would be charged with the 
amount of the stock and the assess- 
ment for his failure to sell, although 
no offer was ever made _ therefor. 
Harrah v. Dyer, 180 Ind. 229, 102 NE 
14, AnnCas1916B 868. 

[b] Damage to stock on hand.— 
Where a partner, after the death of 
his copartner, continued the firm busi- 
ness until the end of the year, as he 
had a right to do under the partner- 
ship articles, and the insurance on a 
fire loss was adjusted before the end 
of the year, the surviving partner 
was not entitled to credit for damage 
to the stock after it passed to him 
at the end of the year, even though 
such damage was indirectly due to 
the fire, for it was his business to 
eare for the stock and if he failed to 
do so he should bear the loss. Cohen 
v. Elias, 176 App. Div. 763, 163 NYS 
1051 (where the surviving partner 
claimed an allowance for breakage 
of plate glass after the end of the 
year, claiming that the breakage was 
due to a warping of the racks on 
which the glass was kept, due to such 


racks having been water-soaked at 
the time of the fire). 

56. See cases infra notes 57-66. 

57. Stewart v. Robinson, 115 N. Y. 
328, 22 NE 160, 163, 5 LRA 410. 

58. Schumann-Heink vy. Folsom, 328 
Ill. 321, 159 NE 250; Wild v. Daven- 
port, 48 N. J. L. 129, 7 A 295, 57 AmR 
552; In re McLea, 5 Newfoundl. 228. 

[a] .Legatees merely creditors.— 
A father, who was in partnership 
with his sons, provided by his will 
that the money which he had invest- 
ed in the firm should remain in the 
hands of his surviving partners for 
a period not exceeding five years aft- 
er his death, subject to the payment 
of interest at five per cent per annum. 
He further provided that the interest 
be divided among certain legatees 
and for a like division of the capital 
when realized. After the death of 
the father the firm became insolvent, 
and it was held that his exectitors 
were entitled to prove a claim for the 
whole amount of capital left in the 
firm and that the legatees were credi- 
tors of the firm for their pro rata 
proportion of the same and were en- 
titled to a ratable dividend with oth- 
er general creditors out of the assets 
of the firm. In re McLea, 5 New- 
foundl. 228, 231 (“If the monies and 


capital referred to in the first clause 
were continued in the trade of the 
surviving partners for the benefit of 
the female legatees, and if these were 
entitled to a share in all profits, then 
they will be responsible for all loss- 
es and will have no legal claim to 
any portion of that fund until the 
general creditors shall have been paid 
in full, But if such monies and cap- 
ital were merely invested as a loan 
to the surviving partners on which a 


fixed interest only was payable to 
such female legatees, irrespective of 
profits or losses in trade, then such’ 
legatees will be in the same category 
with any other persahs who may have 
lent money or sold merchandize to 
such partners, and will be entitled to 
rank rateably as creditors. It is to be 
observed that nowhere does the testa- 
tor direct his executors embark in, 
or carry on the trade, nor does he em- 
power them to interfere in its man- 
agement, nor have they done so, they 
can only be responsible if at all, as 
partners, by legal inference from the 
words used in the will’). 

59. Wild v. Davenport, 48 N. J. L. 
129, 7 A 295, 57 AmR 552. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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dealings of the representatives of the deceased part- 
ner and the surviving partners are such as to be 
consistent only with the existence of a partnership, 
the representatives of the deceased partner are part- 
ners,°° although they may have attempted to limit 
the extent to which they have become such.*t Where 
the wili of a partner directs his executors to “con- 
duct his interest in the business,” in the firm name 
in conjunction with the surviving partner, the ex- 
ecutors so carrying on the business become part- 
ners,°? and where a partner, by his will, makes a 
gift of his interest in the partnership, “to be worked 
share and share alike,” with the surviving partner, 
the legatee and the surviving partner become part- 
ners.°* Several heirs, who inherit the interest of 
one of two equal partners and who join in the man- 
agement of the business without any contract with 
the former partner, will be presumed to have an 
equal share in the profits with the other partner,®* 
but it will not be presumed that they share in an 
undivided one half of the capital of the firm where 
the contributions of the partners to the capital were 
unequal.®® Where a testator bequeathed the income 
of his share in a partnership at will to his wife for 
her life, and after her death he gave his share to his 
partner, it was held that, even if the bequest could 
operate as a specific gift, the result was a partner- 
ship at will between the surviving partner and the 
widow.°®° 

[§ 664] e. Liability of Heirs, Legatees, or Per- 
sonal Representatives of Deceased Partner. Where 
the business of a partnership is continued pursuant 
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to an agreement between the partners®’ or the will 
of the deceased partner,®* the executors or adminis- 
trators of the deceased partner are not personally 
liable for debts thereafter incurred,®® unless they 
become members of the firm; ‘° and in the latter 
case if the personal representatives were author- 
ized by the will of the deceased partner:to become 
members of the firm, they are entitled to indemnity 
from his estate to the extent of his interest in the 
partnership assets and business.7!. The fact that 
the executors of the deceased partner have become 
members of the firm in his place does net sukject 
them to any personal liability for firm debts con- 
tracted prior to his death.7?, Where the widow™® 
or heirs?* of a deceased partner become members of 
the firm in his place, they are personally lable for 
debts subsequently incurred and chargeable with 
their proportionate share of the expenses of the busi- 
ness.*® 

[§ 665] f. Liability of Decedent’s Estate—(1) In 
General. Where the business of a partnership is 
continued pursuant to an agreement’® or the will 
of the deceased partner,” the estate of the deceased 
partner is liable for debts and obligations thereafter 
incurred in the continuance of the business.*® 

[§ 666] (2) Extent to Which Decedent’s Estate 
Bound. A provision for continuance of a partner- 
ship after the death of a partner‘? subjects such 
capital as the deceased partner has invested in the 
business at the time of his death to the hazards of 
the continued business*® and to liability for debts 


Poppenhausen, but his widow succeeded to his inter- 


42, N. Y. 373, 9 AbbPrNS 263 [aff 57 
39 HowPr 82]; Johnson v. 


Grant 


has Beattie v. Dickson, 14 OntWR N. Y.—Richter_ v. 
61. Beattie v. Dickson, supra. Barb. 309, 
62. Columbus Watch Co. v. Hoden-| Kellog, 8 NYSt 413. 

pyl, 135 N: ¥.- 430, 32 NE 239. Ont.—Lovell v. Gibson, 19 
63. Farquharson v. Stewart, (Pr.| Ch. 280. 

me: Isl.) 1 DomLR 581, 10 EastLR 

408. 


[a] If the legatee carries on the 
business alone for his own benefit, 
using the stock and plant of the co- 
partnership, he is liable to account to 
the surviving partners for any prof- 


its made. Farquharson v. .&tewart, 
(Pr. Edw. Isl.) 1 DomI.R 581, 10 wast 
LR 408. 

64. Dovey v. Schlater, 104 Nebr. 
108, 175 NW 888. 

65. - Dovey v. Schlater, supra. 
ae Craven v. Craven, 53 Sol. J. 

8. 

67. See supra § 655. 

68. See supra § 658. 

69. Ala.—Edgar v. Cook, 4 Ala. 588. 


Ill.—Schumann-Heink v. 
328 Ill. 321, 159 NE 250. 

Md.—Owens v. Mackall, 33 Md. 382. 

Miss.—Avery v. Myers, 60 Miss. 367. 

N. J.—Wild v. Davenport, 48 N. J. 
129, 7 A295, 52 AmR 552. 

N. Y.—Matter of Talmage, 39 App. 
Div. 466, 57 NYS 427 [aff 161, N..-Y. 
643 mem, 57 NE 1126 mem]; Matter 
of Laney, 50 Hun 15, 2 NYS 443 [aff 
119 N. Y. 607 mem, 23 NE 1143 mem]; 
Richter v. Poppenhausen, 42 N. Y. 373, 
9 AbbPrNS 263 [aff 57 Barb. 309, 39 
HowPr 82]; Browne y. Bedford, 4 
Dem. Surr. 304. 

Pa.—Tisch v. Rockafellow, 209 Pa. 
419, 58 A 805; Camden Nat. State 
Bank v. Pennock, 2 Mon. 166. 

70. Conn.—Alsop y. Mather, 8 Conn. 
584, 21 AmD 703. 

Ky .—Walker v. Walker, 88 Ky. 615, 
11 Sw 718, 11 KyL 80. 

Mich. —City Nat. Bank v. Stone, 
131 Mich. 588, 92 NW 99. 

Minn.—Mattison v. Farnham, 44 
Minn. 95, 46 NW 347. 

Miss.—Citizéens’ Mut. 
Ligon, 59 Miss. 305. 

N.. J.—Wild.‘v. Davenport, 48 N. J. 
L. 129, 7 A 295, 57 AmR 552. 


£47 C. J.—68] 
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“The law probably is that an ex- 
ecutor of a deceased partner, who en- 
gages in and continues the partner- 
ship business, with the testator’s as- 
sets, with the surviving partner, will 
be liable personally for debts con- 
tracted in the business during such 
continuance of it, although he does it 
as executor, and in compliance with 
directions in the testator’s will, for 
the benefit of the estate.” Mattison 
v. Farnham, 44 Minn. 95, 96, 46 NW 
347. 


[a] Basis of rule.—‘“It grows out 
of the fact that the law insists on a 
personal and unlimited liability as 
the essential characteristic of a part- 
ner, and, from the supposed necessi- 
ties of the case, it takes the executor 
as the substitute of the deceased.” 
Mattison v. Farnham, 44 Minn. 95, 96, 
46 NW 347. 

Status of representatives of de- 
ceased partner as partners see supra 
§ 663. 

71. Burwell v. Cawood, 2 How. (U. 
S.) 560, 11 L. ed. 378; In re Johnson, 
15 Ch. D. 548 

72. Mattison v. Farnham, 44 Minn. 
95, 96, 46 NW 347. 

“It was never heard that an execu- 
tor, in thus assuming the relation and 
responsibilities of a partner by con- 
tinuing the partnership business of 
his testator, assumed or became per- 
sonally liable for debts contracted by 
the firm during the life of the dece- 
dent. The manifest injustice and un- 
reasonableness of such a proposition 
is its most complete refutation.” 
Mattison v. Farnham, supra. 

73. Frazer v. Howe, 106 Ill. 563. 

74. Nave v. Sturges, 5 Mo. A. 557. 

75. City Nat. Bank v. McCandless, 
207 Ky. 56, 268 SW 825. 

[a] Illustration.—Where a _ boat 
was owned and operated by a part- 
nership and one of the partners died 


est as part owner of the vessel and 
she made no objection to the subse- 
quent operation of the boat by one 
of the surviving partners and claimed 
the right to participate in profits 
which she believed were being .earned 
thereby, she was chargeable with 
her proportionate share of the ex- 
penses of operating the boat after 
the death of her husband. City Nat. 
Bank v. McCandless, 207 Ky. 56, 268 
SW 825. 

76. See supra § 655. 

77. See supra § 658. 

78. Henry v. Caruthers, 196 Ill. 136, 
63 NE 629 [aff 95 Ill. A. 582]; Cos- 
tello v. Costello, 209 N. Y. 252, 103 NE 
148. And see cases infra § 666. 

[a] Certificate of deposit.—Under 
an agreement that the death of a 
member would not dissolve a banking 
firm, the estate of the deceased part- 
ner is liable for certificates of depos- 
it issued after his death. Henry v. 
Caruthers, 196 Ill. 136, 683 NE 629 
fatie9s Mt vA os2a: 

79. See supra §§ 655-658. 
80. U. S.—Burwell v. Cawood, 2 
How. 560, 11 L. ed. 378. 

Ala.—Steiner v. Steiner Land, etc., 
Co., 120 Ala. 128, 26 S 494. 

Conn.—Pitkin v. Pitkin, 7 Conn. 307, 
18 AmD 111. 

Mass.—Stearns vy. 219 
Mass. 238, 107 NE 57. 

N. J.—Wild v. Davenport, 48 N. J. 
E29, wy A295, 27) Ammy 552; 

N. Y.—Columbus Watch Co. v. Ho- 
denpyl, 136) Nua ¥. 4380; 82: NE} 1239); 

Stewart v. Robinson, 115 N. Y. 328, 22 
NE 160, 163, 5 LRA 410; Newburgh 
Nat. Bank v. Bigler, So nN eva up 

Thorn v. De Breteuil, 86 App. Div. 405, 

83 NYS 849 [mod on other grounds 179 
N. Y. 64, 71 NE 470]; Matter of Tal- 
mage, 39 App. Div. 466, 57 NYS 427 
[aff 161 N. Y. 643 mem, 57 NE 1126 
mem]; Kilhoffer v. Zeis, 109 Misc. 555, ° 
179 NYS 523 [aff 196 "App. Div. 922 
mem, 187 NYS 940 mem]. 

Pa.—Roessler’s Est., 5 Pa. Dist. 776, 
Fal ed Co, deh; Huber vy. Wood, 14 Pa. 

oO. 
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incurred during such continuance,* but does not 
subject the general estate of the deceased partner 
to such hazard8? or to liability for any debts in- 
eurred after his death,’* although, of course, his 
entire estate is liable for partnership debts incurred 
But the entire estate of the 
deceased partner may, by the terms of his will, be 
rendered chargeable with debts incurred in carry- 
ing on the business after his death,*® although in 
order for a will to have this effect the purpose of 
the testator must be.evidenced by the most clear and 
unambiguous language, demonstrating, in the most 
positive manner, that such was his intention.*® 
has also been considered that such liability may be 
imposed on the entire estate of the deceased part- 
ner by the terms of the agreement between the part- 
ners,°7 and even that such lability is imposed by 
a mere agreement that the partnership shall not be 
dissolved by the death of a partner but that his ex- 
ecutor shall act in his stead in the performance of 


prior to his death.’ 


Va.—Davis v. Christian, 15 Gratt. 
(56) Vie) Lee 
Eng.—Ex p. Garland, 10 Ves. Jr. 


110, 32 Reprint 786. 

81. Costello v. Costello, 209 N. Y. 
252,103 NE 148; Columbus Watch Co. 
v. Hodenpyl, 135 N. Y. 430, 32 NE 239; 
Stewart v. Robinson, 115 N. Y. 328, 
22 NE 160, 163, 5 LRA 410; Kilhof- 
fer v. Zeis, 109 Misc. 555, 179 NYS 
523 [aff 196 App. Div. 922 mem, 187 
NYS 940 mem]; In re Stern, 9 NYS 
445, 2 Conn. Surr. 204. 

“When a retiring partner allows his 
unliquidated interest to be continued 
in the business of a new firm, the 
interest thus left becomes liable for 
the partnership debts subsequently 
ineurred, as well as the prior debts.” 
Adams vy. Albert, 155 N. Y. 356, 365, 
49 NE 929, 63 AmSR 675 [quot Kil- 
hoffer v. Zeis, supra]. 

[a] Right of legatees subordinate 
to firm debts.—Where a testator di- 
rected that a business in which he 
was:a partner continue in operation 
for eight years without withdrawal 
of his interest therein, legatees had 
no right to demand payment out of 
the portion of the estate which was 
invested in the partnership business 
until after the payment of partner- 
ship debts existing at the time of 
the death of the partner or incurred 
during the period for which he di- 
rected continuance of the business. 
Kilhoffer v. Zeis, 109 Misc. 555, 179 
NYS 528 [aff 196 App. Div. 922 mem, 
187 NYS 940 mem]. 

82. U. S.—Burwell v. Cawood, 2 
How. 560, 11 L. ed. 378. 

Conn.—Pitkin v. Pitkin, 7 Conn. 307, 
18 AmD 111. 

104 


Mass.—Bacon  v. 
Mass. 577. 

N. Y.—Columbus Watch Co. v. Ho- 
denpyl, 135 N. Y. 430, 32 NE 239; Kil- 
hoffer v. Zeis, 109 Misc. 555, 179 NYS 
523 [aff 196 App. Div. 922 mem, 187 
NYS 940 mem]; In re Stern, 9 NYS 
445, 2 Conn. Surr. 204. 

Eng.—MecNeillie v. Acton, 4 DeG. 
M. & G. 744, 53 EngCh 583, 43 Re- 
print 699. 

Ont.—Smith v. Smith, 13 Grant Ch. 


Pomeroy, 


Ly 

[a] Executors not authorized to 
invest additional capital.—A_ provi- 
sion in a will directing the executor 
to continue and carry on a partnership 
business with the decedent’s surviv- 
ing partners does not empower the 
executor to invest any capital in the 
business beyond that which is so in- 
vested at the time of the testator’s 
death. Smith v. Smith, 13 Grant Ch. 
(Ont.) 81 [foll McNeilly v. Acton, 4 
DeG..M. & G. 744]. 

83. U. S.—Jones v. Walker, 103 U. 
S. 444, 26 L. ed. 404; Smith v. Ayer, 
101 U. S. 320,25 L. ed.-955; Burwell 


PARTNERSHIP 


estate. 


It 


Generally. 


v. Cawood, 2 How. 560, 11 L. ed. 378; 
Cook v. Rogers, 3 Fed. 69. 

Ala.—Steiner v. Steiner Land, etc., 
Co., 120 Ala. 12% eS 494; Vincent 
v. Martin, 79 Ala. 540. 

Conn.—Pitkin v. Pitkin, 7 Conn. 307, 
18 AmD 111. 

Ind.—Rand v. Wright, 141 Ind. 226, 
39.NE 447. 

Miss.—Brasfield v. French, 59 Miss. 


632. 

N. Y.—Columbus Watch Co. v. Ho- 
denpyl, 135 Ne: [Ya 430) ) 835 oN ey 22395 
Stewart v. Robinson, 115 N. Y. 328, 


32 NE 160, 163, 5 LRA 410; Newburgh 
Nat. Bank v. Bigler, 83 N. Y. 51 [aff 
18 Hun 400]; Kilhoffer v. Zeis, 109 
Mise: 555, 179 NYS 523 [aff 194 App. 
Div. 922 mem, 187 NYS 940 mem]. 

Oh.—Peters v. Campbell, 2 Oh. Dec. 
(Reprint) 526, 3 WestLMonth 587; 
Covington City Bank v. Wight, 6 Oh 
S&CP 350, 4 OhNP 173. 

Pa.—Wilcox v. Derickson, 168 Pa. 
331, 31 A.1080; Laughlin v.. Lorenz, 
48 Pa. 275, 86 AmD 592; Roessler’s 
Hstate, (5 Pat Dist776,.19 Pa.) Cod 16; 
Huber v. Wood, 14 Pa. Co. 138. 

Va.—Davis v. Christian, 15 Gratt. 
(65 Via) 

[a] Beason for rule.—‘‘The incon- 
venience [of holding the entire estate 
liable] would be intolerable; amount- 
ing to this; that every legatee is to 
hold his legacy upon terms, connect- 
ed with transactions, by which he 
cannot benefit, which he cannot con- 
trol, and which may cut down all his 
hopes.”” Ex p. Garland, 10 Ves. Jr. 
110, 119, 32 Reprint 786 [quot Roess- 
lersibst.,. 5 Pay DIst.47 76) Al, 19s Pa: 
Co. 161, and appr Burwell v. Cawood, 
2 How. (U. S.) 560, 11 L. ed. 378]. 

[b] Duty of inquiry resting on 
persons dealing with surviving part- 
ner.— “Third persons, having notice 
of the death, are bound to inquire how 
far the agreement or authority to con- 
tinue it [the partnership business] 
extends, and what funds it binds, and 
if they trust the surviving party be- 
yond the reach of such agreement, or 
authority, or fund, it is their own 
fault, and they have no right to com- 
plain that the law does not afford 
them any satisfactory redress.” Bur- 
well v. Cawood, 2 How. (U. S.) 560, 
576,11 Lied.) 378: 

84. Adams v. Albert, 155 N. Y. 356, 
49 NE 929, 68 AmSR 675; Kilhofter 
v. Zeiss, 109 Mise.) 555); L7I9DONYS: 523 
[aff 196 App. Div. 922 mem, 187 NYS 
940 mem]; Roessler’s WHst., 5 Pa. 
Dist27076 Val | PaneCounGal: 

Individual liability of partners for 
partnership debts generally see supra 
§§ 388-390. 

85. U. S.—Burwell v. Cawood, 2 
How. 560, 11 L. ed. 878. 

Ga.—Ferris v. Van Ingen, 110 Ga. 
102, 35 SH 347. 


I'or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


the stipulations of the partnership agreemen 
But it has also been held that, where the partners 
agreed that after the death of a partner his estate 
or his legal representatives should®® or might®® take 
his place in the firm under the terms and conditions 
of the partnership agreement, only the capital of 
the deceased partner invested in the business at the 
time of his death could be held liable for firm debts 
thereafter created, in the absence of clear testamen- 
tary provisions imposing a general liability on the 


[§§ 666-668 


.88 


~ 


[§ 667] 8. Incidents of Unauthorized Continuance 
of Business—a. Status of Partnership. When the 
surviving partners continue to operate the partner- 
ship business after the death of a partner, without 
warrant therefor in any agreementxer testamentary 
provision, there is a new firm,®! although they con- 
tinue to operate under the former firm name.** 

[§ 668] b. Effect of Surviving Partners’ Acts 
Since, except as already noted,®* the 


Mass.—Bacon y. Pomeroy, 104 
Mass. 577. 
N. Y.—Costellio v. Costello, 209 N. 


Y. 252, 103 NH 148; Stewart v.’ Rob- 
inson, 115 N. Y. 328, 22 NE 160, 163, 
5 LRA 410. 

Pa.—Laughlin v. Lorenz, 48 Pa. 275, 
86 AmD 592; Huber v. Wood, 14 Pa. 
Cox 13k 

Tenn.—Ussery v. Crusman, (Ch, A.) 
47 SW 567. : 

Va.—Davis v. Christian, 15 Gratt. 
C6) Via. 1a: 

“A testator . . directing the 
continuance of a partnership, may, if 
he so choose, bind his general assets 
for all the debts of the partnership 
contracted after his death.” Burwell 
v. Cawood, 2 How. (U.‘S.) 560, 576, 11 
L. ed. 378. , 

86. U. S.—Burwell v. Cawood, su- 
pra; Cook v. Rogers, 3 Fed. 69. 
Ga.—Ferris v.. Van Ingen, 110 Ga. 
102, 35 SE 347. : 

Mass.—Bacon vy. 104 
Mass. 577. 

N. Y.—Stewart v. Robinson, 115 N. 
Y.. 328, 22 NE 160, 163, 5 LRA 410. 

Pa.—Huber v. Wood, 14 Pa. Co. 13. 

3%. ehillips sis wslatcehford. as GF 
Mass. 510; Laughlin v. Lorenz, 48 Pa. 
275, 282, 86-AmD 592. 

“Tt is urged that»the individual es- 
tate of Lorenz is not liable for any 
debts contracted by the surviving 
partner in earrying on the business 
after his death. We cannot assent 
to the proposition that a covenant for 
the continuation of a partnership for 
a reasonable period after death, is not 
binding on the estate of the dying 
partner, if assented to and carried out 
by the personal representatives. The 
covenant descends upon all who take 
the estate by succession, and will jus- 
tify his continuing the _ business, 
whatever may be his own right to re- 
fuse to continue and to incur thereby 
personal liabilities as a partner. The 
covenant to continue and thereby to 
prevent loss following a sudden de- 
mise and winding up, is certainly no 
exception to the general rule which 
devolves contract liabilities upon the 
estate, and prefers creditors to those 
who are to succeed to the estate. 
There is no reason why such a cove- 
nant should be less.;binding than a 
bond of indemnity, Sr of suretyship 
where the breach hapwoens after death; 
or a covenant to do acts or pay money 
at a future day.” Laughlin v. Lorenz, 
supra. 

88. Blodgett  v. 

Bank, i Conn. 9. noes 

89. Stearns v. Brookline, 219 2 
238, 107 NE 57. eee 

90. Cook v. Rogers, 3 Fed. 69. 

91. Snead v. Jenkins, 225 Ky. 
10 SW (2d) 282. 

$2. Snead v. Jenkins, supra. 

98. See supra §§ 654-659. 
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§§ 668-671} 


surviving partner or partners have no right to con- 
tinue the business of the firm except for the purpose 
of liquidation,®* the estate of the deceased partner 
cannot be held lable for new debts or obligations 
incurred by the surviving partner,®®> except such as 
are necessary in settling the affairs of the partner- 
If, while improperly continuing the part- 
nership business, the surviving partner assigns prop- 
erty rights belonging to the firm, the partnership is 
Where there are 
two or more surviving partners and some, but less 
than all, of them continue the partnership business 
without authority, their acts do not impose any lia- 
bility on the other survivors who take no part in 
If a surviving partner assumes 
his firm’s contract with a subsidiary company, he is 
entitled to its benefits as well as subject to its lia- 


ship.®® 


not bound by such assignment. 


such continuanee.°® 


bilities.°® 


[§ 669] c. Liability of Surviving Partners for 
If the surviving partner assumes to carry 
on the partnership business without authority, he is 
liable for debts incurred during such continuance,? 


Debts. 


94. Continuance for winding up 
see supra § 650. 

5. U. S—Wood v. Todd, 251 Fed. 
530, 163 CCA 524. 

Ala. —Pyke v. Searcy, 4 Port. 52. 

Ga.—Clark v. Tennessee Chemical 
Co., 145 SE 73. 

Ill.— Oliver v. Forrester, 96 Ill. 315 
ey VOTH S CAL 259]: 

Ky.—Snead v. Jenkins, 225 Ky. 
832, 10 SW (2d) 282. 

Mass. —Stanwood v. Owen, 14 Gray 
1 Washburn vy. Goodman, 17 Pick: 


Miss.—Citizens’ Mut. 
Ligon, 59 Miss. 305. 

N. —Haynes v. Brooks, 116 N. Y. 
487, 22 NB 1083 [foll Spring v. 
Brooks, 116 N. Y. 664, 22 NE 1135]; 
Stewart v. Robinson; tf> Neey. 328) 
22 NE 160, 163, 5 LRA 410; Betts v. 
» June, 51 N. Y. 274; Juliand v. Wat- 
son, 48 N. Y. 571; Staats v. Howlett, 


Ib MOH Ae 


4 Den. 559. 

Pa.—Froess v. Froess, 289 Pa. 69, 
137 A 124. 

iS) 18 


ane pare ene v. Tompkins, 
‘Tex.—Tootle v. Jenkins, 82 Tex. 29, 
SW 519" Cock y. Carson," 45 Tex. 


W. Va.— Hutchinson ~ Stephenson 
Hat Co. v. Bailey, 73 W. Va. 672, 673, 
80 SE 1056 [cit Cyc]. 

Eng.—Clarke v. Bickers, 14 Sim. 
639, 37 EngCh 639, 60 Reprint 506; 
Houlton’s Case, 1 Meriv. 616, 35 Re- 
print 796, 19. ERC 771. 

Alta.—Imperial Oil Co. v. Duptes- 
sis, 9 Alta. L. 59 (dictum). 

[a] “Persons dealing with the 
survivor with notice of the facts 
were bound to know and recognize 
the limitation on his authority, and 
acted at their peril when they, with 
notice of conditions, gave credit to 
the survivor in new transactions.’ 
Froess v. Froess, 289 Pa. 69, 72, 137 
A 124, 

[b] The representative may make 
himself liable by adopting the trans- 
action in part. Washburn vy. Good- 
man, 17 Pick. (Mass.) 519: 

96. Contracts incidental to wind- 
ing up see supra § 614. 

97. Dhembi v. Carameta, 124 Misc. 
452, 209 NYS 158 [rev on other 
grounds 215 App. Div. 759 mem, 213 
NYS 789 mem] (lease). 


98. Cooper v. Burns, 6 La. Ann. 
739; Matteson vy. Nathanson, 38 
Mich. 377. 

99. See Wood y. Todd, 251 Fed. 


530, 541, 168 CCA 524 (where a firm 
had ai contract with a corporation by 
which it transacted a large part of 
the corporation’s business and re- 
ceived in turn a sum equal to its ex- 
penses incurred’ in so conducting the 
corporation’s business and one half 
of the corporation’s profits, being 
liable for one half-of its losses, and 
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and if he executes firm notes without authority in 
the course of continuing the partnership business, 
he, and not the firm, is liable for their payment.’ 

[§ 670] d. Liability of Surviving Partners for 
Depreciation and Losses. 
answerable for all depreciation and loss of the part- 

‘nership assets due to his unauthorized continuance 
of the partnership business,® 
part of such loss to the estate of the deceased part- 

If a surviving partner has commingled the 

partnership funds with his own in continuing the 
business, the entire fund so used becomes: liable for 
any loss which oceurs.® 

[§ 671] 4. Rights of Decedent’s Estate as to 

Profits or Interest—a. In General. 

the deceased partner is entitled to a proportionate 
share of any advantages which are gained by the 


The surviving partner is 


and cannot charge any 


The estate of 


surviving partner while continuing the partnership 


the court said: “If Walter [surviving 
partner. assumed the firm’s contract 
with Florence [the corporation] aft- 
er dissolution, he assumed the whole 
of it. This would entitle him to re- 
imbursement for his expenses as well 
as it would hold him liable for one- 
half the losses’’). 

1. Wood v: Todd, supra; Haynes 
v. Brooks, 116 N. Y. 487, 22 NE 1083 
{foll Spring Veer LOOKS aol OF Neen. 
664, 22 NE 1135]; Betts v. June, 51 


N. Y. 274; Juliand v. Watson, 43 N. 
Y. 571; Staats v. Howlett, ’4 Den. 
CN. a) 559; Froess v. Froess, 289 


Pa. 69, 137 A 124; Hutchinson-Steph- 
enson Hat Co. v. Bailey, 73 W. Va. 
672, 678, 80 SE 1056 [cit Cyc]. 

fa] All the surviving partners are 
liable, as partners, for debts incurred 
in continuing the business after the 
death of a’ partner. Juliand v. Wat- 
Son, 4a, Ni SY Sill 

2. Wood v. Todd, 251 Fed. 530, 163 
CCA 524; Clark v. Tennessee Chem- 
ical Co,, (Ga.) 145 SE 73: See In re 
Brewer, 289 Fed. 79 (a note executed 
in the name of the firm by a partner, 
after the death of his copartner, of 
which fact the payee has notice, is 
properly excluded from participation 
in the proceeds of the partnership 
property until the partnership debts 
are paid). : 

3. Md.—Rosenstock v. Rosenstock, 
151 Md. 253, 134 A 143. 

Mo.—Roberts v. Hendrickson, 75 
Mo. A. 484. 

N. Y.—Dexter v. Dexter, 43 App. 
Dive OS.) VO0u eNi Sore Cl teLOOLE Yan iV. 
Gieve, 9 Daly 104 [aff 82 N. Y. 625]. 
. Eng.—Booth v. Parks, 1 Molloy 
65. 

Man.—Re Head, [1925] 1 WestWkly 
730. ° 

[a] Protection of speculative ac- 
count of firm.—A partner who, after 
the death of a copartner, merely ad- 
vances personal securities to pro- 
tect a speculative account of the firm 
with a stock brokerage house, and 
to prevent the closing out of the ac- 
count in a declining market, but 
who does not make any further pur- 
chases for the account, does not con- 
tinue the partnership business in 
such sense as to assume the risk of 
loss on such partnership account 
through failure of the brokers. Ro- 
senstock v. Rosenstock, 151 Md. 253, 
434 A 143. 

U. S.—Wood v. Todd, 251 Fed. 
530, 168 CCA 524. 

Ill.—Oliver v. Forrester, 96 III. 
ohbe Prevels TM. Au-259,). 

Ky.—Joplin v. Cordrey, 4 KyL 56, 
11 Ky. Op. 643. 

Mass.—Bacon  v, 104 
Mass. 574%. 

Seno: .--Re Head, [1925] 1 WestWkly 
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business,* and henee, if such continuance results in 
profit, the estate of the deceased partner is entitled to 
a proportionate share thereof,’ the proportion being 
determined according to his relative capital invest- 


[a] Executors with power to con- 
tinue business.—Where the will of a 
deceased partner contains no manda- 
tory provision for his executors con- 
tinuing his estate in the partnership 
business, but merely empowers them 
so to continue it during such period 
as they shall consider beneficial to 
the estate, the estate can be held 
liable only for such partnership debts 
as were contracted prior to the part- 
ner’s death, in the absence of unam- 
biguous acts of the executors under 
the authority conferred upon them. 
Bacon v. Pomeroy, 104 Mass. 577. 

[b] Losses of subsidiary com- 
pany.—No conduct of -a surviving 
partner as liquidating or continuing 
partner could make a firm dissolved 
by death of another partner liable for 
losses of a subsidiary company in- 
curred after the latter’s contract 
with the firm had become extinct by 
the firm’s dissolution. Wood v. Todd, 
251 Fed. 530, 163 CCA 524. 

5. Froess v. Froess, 289 Pa. 69, 
137 A 124 [foll In re Hisenlohr, 258 
Pai 431,7 102) eA 1157s 

6. Bell v. McCoy, 136 Mo. 552, 38 
SW 329; Stem v. Warren, 227 N. Y; 
538, 125 NE 811; Yates v. Finn, 13 
Ch. D839) 4Clements! ve ially 2ebe 
G. & J. 173, 59 EngCh 138, 44 Reprint 
954; Townend v. Townend, 1 Giffard 
201, 65 Reprint 885. 

[a] Profits from a new lease ob- 
tained by the surviving partner in 
connection with the continuance of 
the partnership business must be 
shared with the estate of the de- 
ceased partner. Bell v. McCoy, 136 
Mo. 552, 38 SW 329. 

190 


7. Ill—Douthart_ v. 
60 NEY 50% Laff (86 THe As 


Ill. 243, 
294]. 

Ky.—Macke v. Rolfe, 1 Ky. Op. 72. 
Me.—Whittaker v. Jordan, 104 Me. 
516, 72 A. 682. , 
N. J.—Drapkin v. Klebanoff, (Ch. ) 
137 A 4382 [foll Phillips v. Reeder, 18 

N. ae oe Doe 

Y.—Germann v. Jones, 220 App. 
Din: 5; 221) NYS? 32. Meyer v. Meyer, 
201 App. Div. 596, 194 NYS 718. 


Logan, 


Pa 
102 A a Ese Hisenlohr’s Est., 26 Da’ 
Dist.) bi. 

S. €.—Schenk vy. Lewis, L275 Sie Cs 
228, 118 SE 6381. 

Eng.—McClean vy. Kenna beaRs 
DVOhe S36 Viv Seve LE OSteL, slune ener 
H. Li. 318, 19 ERC 698; Manley v. 
Sartori, =[2927)]" 1\-Chi 157 2% Booth. ws 
Parkes, Beatty 444; Macdonald v. 


Richardson, 1 Giffard 81, 65 Reprint 

[a] Completion of partnership 
contract.—Where a partnership con- 
tract which is in the course of per- 
formance at the time of the death of 


a partner is completed after his 
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ment in the firm® rather than according to the share 
of profits stipulated for in the partnership agree- 
This is true whether the business of the part- 
nership is rightfully continued? or the continuance 
In the latter case, how- 
ever, the right of the legal representatives of the de- 
ceased partner to compensation for the use of de-- 
cedent’s capital in the business is not dependent upon 
» but they have the right to 
elect between interest on decedent’s capital in the 
partnership business or the proportionate share of 
the profits of the business which 1s properly attribut- 
able to the use of decedent’s capital therein.*® 


ment.® 


thereof is unauthorized.!? 


the earning of profits,* 


death by the surviving partners, the 
personal representatives of the de- 
ceased partner are entitled to share 
in the profits resulting therefrom. 


Stem “‘v. Warren; 227 N. Y. 538, 125 
NE 811. 
{b] Where the survivor has the 


right to acquire the property and 
business of the partnership by pur- 
chase, the representatives of the de- 
ceased partner are entitled to share 
in the profits until the survivor’s 
election to purchase becomes effectu- 
al. Hull v. Cartledge, 18 App. Div. 54, 
45 NYS 450. 

[ec] Setting aside agreement not 
recognizing right to profits.—Where 
surviving partners, instead of wind- 
ing up the business, continued on, 
using the deceased partner’s interest, 
the personal representative of such 
deceased partner was entitled to have 
an agreement with such surviving 
partners set aside, where it did not 
recognize the right of the deceased 
partner’s estate to participate in the 
profits earned after his death, al- 
though there was no actual fraud, 
and the contract specified that the 
surviving partners were under no 
obligation to account to the personal 
representative for any part of such 
profits. Meyer v. Meyer, 201 App. 
Div. 596, 194 NYS 718. 

8. Douthart v. Logan, 190 Ill. 248, 
60 NE 507 [aff 86 Ill. A. 294]; Whit- 
taker v. Jordan, 104 Me. 516, 72 A 
682; Meyer v. Meyer, 201 App. Div. 
596, 194 NYS 718; Matter of Welch, 
“427, 137 NYS 941, 9 Mills 

Wisenlohr’s Est., 26 Pa. 


[a] Widow not estopped to claim 
profits on amount admitted to be due 
estate.—Where the surviving part- 
ners were executors of a deceased 
partner, the fact that the widow of 
the deceased partner demanded an 
examination of the firm books did 
not excuse the delay of the surviving 
partners as executors in paying to 
the estate the amount which they 
admitted to be due to the estate from 
the firm, and did not estop the widow 
from claiming that the estate was en- 
titled to participate in the profits on 
such amount. In re Wisenlohr, 258 
Pa. 431, 102 A 115. 

{b] Where deceased partner’s in- 
terest valueless.—Where, shortly be- 
fore the death of a partner, an inven- 
tory showed debts exceeding assets, 
and after his death a second inven- 
tory showed net assets of sixty-three 
dollars, and under any method of 
valuing assets decedent’s indebted- 
ness to the survivor exceeded his in- 
terest, and his widow turned the 
business over to the survivor, who 
carried it on as his own, the latter 
cannot be required to account for 
profits thereafter made, on his in- 
vestment of additional capital, ete. 
Greenslete v. Ferguson, 191 App. Div. 
745, 182 NYS 198. 

9. Douthart v. Logan, 190 Ill. 248, 
60 NE 507 [aff 86-Ill. A. 294]; Meyer 
v. Meyer, 201 App. Div. 596, 194 NYS 
718 

[a] Reason for rule.—The pro- 
vision of the partnership articles 
fixing the respective shares in the 
profits ceases to be operative when 
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his death.1* 


any liability to 
In 


the partnership is dissolved by the 
death of a partner. Douthart v. Lo- 
gan, 190 Ill. 248, 60 NE 507 [aff 86 
Tl. A. 2947. 

{b] TIllustration.—Where  surviv- 
ing partners continued the business, 
using the deceased partner’s capital, 
the interest of the deceased partner’s 
representative in profits earned is not 
necessarily the percentage that he 
would be entitled to, if alive, the 
partnership no longer having his aid; 
but the amount should be ascertained 
on equitable principles,.so as to do 
justice. between tNe parties, having 
in view a fair compensation to the 
surviving partners for their personal 
efforts in carrying on the business, 
and the relation which the share 
of decedent’s estate bore to the total 
amount of capital invested. Meyer 
Naat oviens 201 App. Div. 596, 194 NYS 


10. De Haven v. Anjer, 4 Pa. Cas. 
183, 6 A 768; McClean v. Kennard, L. 
R. 9 Ch, 336. And see cases supra 
notes 6-9. : 

11. See cases supra notes 6-9; 
and infra note 138. 

aa See cases infra note 13. 

U. S.—Clay v. Field, 138 U. S. 
464° VW SCt 419, 34 L. ed. 1044. 
ppt Bernie v. Vandever, 16 Ark. 

Cal. oe ee v. Baxter, 67 Cal. A. 
635, 228 P ; 

Ree HOSES v.. Huggins, 117 Ga. 
151, 43 SE 759; Gardner v. Cumming, 
Gan, Deel: 

Ill.—Douthart v. Logan, 190 Ill. 
243, 60 NE 507 [aff 86 Ill. A. 294]. 


Md.—Goodburn vy. Stevens, 1 Md. 

Ch. 420. 

Ba Mich.—Millerd v. Ramsdell, Harr. 
Mars | 
Nebr.—Dovey v. Dovey, 95 Nebr. 

624, 146 NW 923. 

Nev.—Beck v. Thompson, 22 Nev. 

£09) "36-2 562. 

N. Y.—Cahill v. Haff, 248 N. Y. 377, 

162 NE 288; Germann v. Jones, 220 


App. Div. 5, 221 NYS 32; Meyer v. 
Meyer, 201 App. Div. 596, 194 NYS 
718; MeGibbon v. Tarbox, 144 App. 
Div. 837, 129 NYS 594 [rev on other 
grounds 205 N. Y. 271, 98 NE 390]; 
Haynes v. Brooks, 8 NYCivProc 106, 
17 AbbNCas 152. 

Pa.—Froess v. Froess, 289 Pa. 69, 
137 A 124; Froess v. Froess, 284 Pa. 
369, 131 A 276; Underdown v. Under- 
down, 279 Pa. 482, 124 A 159; Ih re 
Maloney; 233 “Ba. “61457 -82")) Ale O68; 
Brown’s App., 89 Pa. 139; Eisen- 
iohr’s Hst., 26- Pa. Dist. 51; Fithian 
v. Jones, 12 Phila. 201; Smith’s Est., 
il, Alavi. “alssals 

Tex.—Franklin v. Tonjours, 1 Tex. 


A. Tee Cass '§ 2506: 
Eng.—Brown v. De Tastet, Jac. 
284, 4 EngCh 284, 37 Reprint 858. 
v. Jamieson, 63 


Can. S. C. 188, 65 DomLR 68, [1922] 
2 WestWkly 194. 

14. Underdown v, Underdown, 279 
Pa. 482, 124 A 159. 

15. Underdown vy. Underdown, su- 


pra. 

[a] When election deemed made. 
—Where a surviving partner made a 
settlement with the executrix of his 
deceased partner of such partner’s 
interest, if the amount agreed to be 
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case of an election to receive interest it should be 
calculated down to the date of actual payment.1* 
When the election is made,*® the legal representa- 
tives of the deceased partner have the status of or- 
dinary creditors.+® 
taken, the right thereto is, of course, in addition 
to the right to receive the value of the deceased 
partner’s interest in the firm assets at the time of 
The terms of a partnership agreement 
may be such as to give to a surviving partner the 
right to continue the partnership business without 


Whether interest or profits be 


account to the deceased partner’s 


estate for any part of the profits,+® and where under 


paid for the deceased partner’s in- 
terest was borrowed by the surviving 
partner and placed in a special ac- 
count to secure .the executrix for 
whatever thereafter was found to be 
ther due, her right to elect between 
interest and profits must be deemed 
to; have been made as of that date, 
otherwise her election should be 
treated as of the date when she ac- 
tually received money on account 
and agreed that the balance should 
remain in the hands of the surviving 
partner until final determination of 
the case. Underdown vy. Underdown, 
279. Pas 482, 124° A-159. 

16. Underdown vy. Underdown, su- 


pra. 

17. Joseph v. Herzig, 198 N. Y. 
456, 462, 92 NE 103; Germann v. 
Jones, 220 App. Div. 5, 8, 221 NYS 
32; Froess y. Froess, 284 Pa. 369, 
131 A 276; Underdown y. Underdown, 
279 Pa. 482, 124 A 159. 

“A surviving partner has no right, 
in the absence of some provision in 
the partnership articles, to appro- 
priate the firm assets for his own 
use, although he isxwilling to pay 
the value thereof. As to the estate 
of the deceased partner he is a trus- 
tee, bound to liquidate the partner- 
ship and dispose of its assets like 
other trustees. So far as ‘he has dis- 
posed of or collected the assets, he 
must account for their proceeds. If, 
at the time of the accounting, any 
of the assets have not been disposed 
of, or if any partnership property 
subsequently comes into his hands, 
he is bound to account to the estate 
of the deceased partner for its share 
of what may be, realized thereon.” 
Joseph v. Herzig, supra [quot Ger- 
mann v. Jones, supra]. 


18. Harbster’s ‘Appi, 125 JPA. a 7 
A 204; Carroll v. ‘Alston, LESHC 
[a] Illustration.—By the re of 


a partnership agreement one partner 
agreed to allow a building with the 
land on which it was situated and 
all’ the appurtenances thereof to be 
used for the purposes of the partner- 
ship during the whole term of the 
partnership at a stipulated rental. It 
was further provided that, if either 
partner should die before the expira- 
tion of the term, the partnership 
should be regarded as ended and a 
settlement should be made by the 
survivor with the executor or admin- 
istrator of decedent, but that if the 
partner who owned the building, etc., 
should die before the expiration of 
the term the other partner should 
have the privilege of retaining the 
building, lot, and appurtenances un- 
til the end of the. period prescribed 
for the duration gf the partnership 
upon the same terms and annual 
rental as were provided in the agree- 
ment. The partner who owned the 
building, etc, having died, it was 
held that the surviving partner was 
not liable to account for profits made 
by continuing the business after his 
death, Carrollsy. Alston, 17°S. G) % 
{b] Acquisition of deceased part- 
ner’s interest.—Where the partner- 
ship agreement gives to the surviv- 
ing partners the privilege of acquir- 
ing the interest of a deceased partner 
at its book value with accrued prof- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 671-673] 


the terms of the partnership agreement the surviv- 
ing partners have the right to carry on the business 
and the heirs of the deceased partner have no in- 
terest in the good will of the business, the heirs are 
not entitled to share in profits which are properly 
attributable to good will rather than to capital in- 


vested.19 


[§ 672] b. Sale of Decedent’s Interest to Sur- 
Where all the interest of the de- 
ceased partner in the partnership business and as- 
sets is, by his representatives, sold at fair sale to 
the surviving partner, the latter has the right to 
continue the business without lability to account 


viving Partners. 


for profits.?° 


[§ 673] 5. Right of Surviving Partners to Com- 
There is no fixed rule of 
law as to the right to compensation of a partner who 
carries on the business of the partnership after dis- 
solution by the death of one of its members, but 
each case must be decided on equitable principles 


pensation for Services.*! 


its added, or losses deducted, for the 
current year, the representatives of 
the deceased partner are not entitled 
to any profits accruing after the sur- 
viving partners have given notice 
that they will take the deceased part- 
ner’s interest. Harbster’s App., 125 
Pa.01;°11, 17 A 204 €‘4t requires no 
argument to show that the interest 
of the deceased partner ended when 
the firm gave notice that they would 
take it in accordance with the terms 
of the agreement’). 

19. Smith v. Nelson, 92 L. T. Rep. 
N. S. 313 (the heirs, having received 
ten per cent per annum on the tes- 
tator’s capital invested in the busi- 
ness, were not entitled to share fur- 


ther in the profits although such 

profits amount to upward of forty 

per cent). 

art Collender v. Phelan, 79 N. Y. 
[a] Tllustration.—Where, at the 


time of the death of a partner, the 
firm had contracts outstanding which 
by their terms extended for periods 
beyond the death of the deceased 
partner, but which had no value aside 
from the value of the use of certain 
patents, and the representative of 
the deceased partner sold his half of 
the entire business, including pat- 
ents, to the surviving partner, but 
nowhere in the transaction was there 
any reference to the outstanding con- 
tracts, there was a strong inference 
that the intent of the parties was 
that the surviving partner should 
continue the business on his sole ac- 
count, and that no: benefit was in- 
tended to be reserved to the repre- 
sentatives of the deceased partner 
under the pending contract, and a 
finding that they were not entitled to 
any credit or allowance on account 
thereof was justified. Collender v. 
Phelan, 79 N. Y. 366. 

Purchase of deceased partner’s 
share generally see supra § 653. 

21. Compensation for winding up 
business see supra § 652. 

22. Greenslete v. Ferguson, 191 
App. Div. 745, 182 NYS 198. 

23. See supra § 230. 

24. U. S.—Consaul v. Cummings, 
222 U. S. 262, 32 SCt 83, 56 L. ed. 192. 

Ark.—Cole v. Cole, 119 Ark. 48, 177 


SW 915. 

Conn.—Tillotson v. Tillotson, 34 
Conn. 335. 

Ida.—McElroy v. Whitney, 12 Ida. 


512, 88 P 349. 

Ind.—Harrah v. Dyer, 180 Ind. ‘229, 
102 NE 14, AnnCas1916B 868. . 

N. Y.—Germann v. Jones, 220 App. 
DivAvo:. 22lUNYS) 32, 36 siquotnCye]. 
Greenslete v. Ferguson, 191 App. Div. 
745, 182 NYS,;198; Stem v. Warren, 
185 App. Div. 823, 174 NYS 30 [mod 
on other grounds 227 N. Y. 538, 125 
NE 811]; Clausen v. Puvogel, 114 
App. Div. 455,100 NYS 49; Peck v. 
Iknapp, 137 NYS 70. 
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applied to its own peculiar circumstances. 
cordance with the general rule that a partner is 
not entitled to compensation for his services 1n con- 
nection with the firm business,?* a surviving part- 
ner who continues the partnership business after the 
death of his partner is usually denied any compen- 


1077 


22 


In aec- 


sation for services rendered in connection with such 


Suilitiae? 


Duff, 11 Phila. 244. 
Calhoun, 4 Gratt. 


Pa.—O’Neill v. 

Va.—Patton v. 
(45 Va.) 138. } 

Eng.—Stocken v. Dawson, 6 Beav. 
371, 49 Reprint 869 [aff 17 L. J. Ch. 
282]. 

[a] Where the surviving partner 
refuses to wind up the business after 
the death of his copartner, although 
it is demanded that he do so, he 
should not be allowed compensation 
for services in carrying on the busi- 


ness. O’Neill v. Duff, 11 Phila. (Pa.) 
244, 
{b] Continuance against wishes of 


representatives of deceased partner. 
—Where a surviving partner repre- 
sented to the court that it would be 
for the best interests of the estate to 
continue the business for a time, and 
it was so ordered, although against 
the wishes of the personal repre- 
sentative of the deceased partner and 
his widow, and the partner made no 
effort to sell the business except a 
petition for a private sale which was 
set aside, and he failed to account 
until four years after inventory, he 
will not be entitled to recover for 
his individual services in carrying 
on the partnership and winding it 
up. Harrah. v. Dyer, 180 Ind. 229, 102 
NE 14, AnnCas1916B 868. 

[ec] Provision in partnership agree- 
ment for salary.—Compensation may 
properly be denied notwithstanding, 
under the partnership agreement, the 
partner who survived was to receive 
a salary for his services, as the death 
of the other partner terminated such 
agreement. Germann v. Jones, 220 
App. Div. 5, 221 NYS 32. 

[d] A surviving partner who is 
executor of his deceased copartner is 
not entitled to an allowance for car- 
rying on the business, after his part- 
ner’s death, for the benefit of the 
estate. Stocken v. Dawson, 6 Beav. 
393) 49 Reprint 869 [aff 17 L. J. Ch. 

[e] Extra compensation not al- 
lowed.—Where a surviving partner, 
under the will of a deceased partner, 
took charge of the partnership busi- 
ness and received a salary from the 
business and was also an executor of 
the estate of the deceased partner and 
received a commission as such, he was 
not entitled to extra compensation 
merely because of the arduous char- 
acter of the services which he per- 
formed, especially not from the estate 
of the deceased partner, although the 
will purported to give him the man- 
agement and control of the entire 


business. In re Mamaux, 274 Pa. 533, 
118 A 441. 

25. Greenslete v. Ferguson, 191 
App. Div. 745, 182 NYS 198. 

26. Consaul v. Cummings, 222 WU. 
S. 262, 32 SCt 83, 56 L. ed. 192; Stem 
v. Warren, 185 App. Div. 823, 174 


NYS 380 [mod on other grounds 227 


continuanee,?* especially where to allow him com- 
pensation would produce an inequitable result.?° 
But, on the other hand, compensation may be al- 
lowed where, under the facts of the particular case, 
a denial thereof would produce an inequitable re- 
So, compensation may be allowed where 
there was an agreement therefor between the part- 
ners?’ or between the surviving partner and per- 
sonal representatives of the deceased partner having 
the necessary authority;?* where payment thereof 
was directed by the will of the deceased partner ;?° 
where the deceased partner by his will directed that 
the surviving partner should carry on the business 


N.Y 638, 125) NE sii Carmichvel 
v. Carscallen, 17 OntWN 353. 

27. Germann v. Jones, 220 App. 
Div. 5, 222 NYS (32) 364 fariot Cyc): 
Greenslete v. Ferguson, 191 App. Div. 
745, 182 NYS 198; Godfrey v. Tem- 
pleton, 86 Tenn. 161, 6 SW 47. 

[a] Agreement not shown.—Ex- 
pression of gratitude and satisfac- 
tion by one partner with the manner 
of conducting the business of the 
same by another partner and re- 
marks, “He would be paid some day,” 
or “He will be well paid for it, for 
the work he has done,” did not prove 
and were not confirmatory of an 
agreement between the partners to 
pay the other for his services. Be- 
miss v. Kentucky Christian Church 
Widows’, etc., Home, 191 Ky. 316, 322, 
230 SW. 310. 

28. Matter of Bach, 12 NYS 712, 2 
Conn. Surr. 490. 

“The rule denying compensation to 
surviving partners for liquidating the 
firm business does not forbid equita- 
ble allowances for services rendered 
by the surviving partners in carrying 
on the business, where it is continued 
with the consent of the personal rep- 
resentatives of the deceased, payable 
out of the profits earned during such 
continuance.” Peck v. -Knapp, ~ 137 
INGYES = Osa Woe 

[a] Agreement held authorized.— 
A testator provided by his will that 
his executors might continue the busi- 
ness of the firm of which testator 
was a member ‘on such terms as to 
sharing in the profits and losses as 
they shall deem just and proper.” 
The partnership agreement between 
testator and his copartner provided 
that in case of the continuation of 
the business by the executors they 
shall pay to testator’s copartners 
“such annual amount as shall or may 
be agreed upon in lieu of the services 
of” testator. It was held that an 
agreement to allow the surviving co- 
partner twenty-five hundred dollars 
a year was authorized, although for 
several years testator had personally 
taken no part in the management of 
the business. Matter of Bach, 12 NYS 
712, 2 Conn. Surr. 490. 

29. Allen’s Hst., 7 Pa. Co. 14. 

[a] Surviving partner as executor. 
—Where a member of a firm, by his 
will, directed that his executors 
should carry on the business and that 
each of them should receive a speci- 
fied compensation therefor, and ap- 
pointed his partner one of his execu- 
tors, and after the death of the tes- 
tator the other executor renounced 
and the surviving partner qualified 
as sole executor and carried on the 
business, in the capital of which he 
had no interest, he was entitled to 
the compensation fixed by the will in 
addition to his share of the profits 
under the partnership agreement. 
Allen's) Hist:, 7% Pa. Co:114, 
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for a certain time after his death;?° where the 
parties in interest have consented that the business 
be carried on by the surviving partner instead of 
liquidated;?! where the court is satisfied that the 
services of the surviving partner have been very 
beneficial to the estate of the deceased partner ;** 
or where the representatives of the deceased partner 
have elected to share in profits made after his death.?* 
Where profits have been made, it has been consid- 
ered proper to allow a part thereof to the surviving 
partner as compensation for his services and divide 
the balance between the surviving partner and the 
estate of the deceased partner in proportion to their 
respective interests in the capital of the firm;** 
and, in a case where, after the widow of a deceased 
partner turned over partnership business to the sur- 
vivor, there being no assets, good will, or the like, 
the surviving partner invested additional capital 
and carried on the business, it was held that the 
representatives of the deceased partner could not 
share in the profits, where these were less than the 
value of the services of the surviving partner.®° 

[§ 674] 6. Accounting and Settlement by Sur- 
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[§§ 673-676 


viving partner occupies a fiduciary position with re- 
spect to the representatives of his deceased partner, 
and is therefore held to a strict accountability.** 

A probate court has, in the absence of statute, no 
jurisdiction to inquire into the profits, if any, aris- 
ing from the continuance of a partnership after the 
death of a partner, according to the terms of his 
will, or to distribute the same,** nor can it compel 
an accounting with respect to the affairs of a new 
partnership formed between the representatives of 
the deceased partner and the surviving partners.*° 

[§ 675] b. What Must Be Accounted For. The 
surviving partner. is, of course, under an obligation 
to account for all the assets which the firm had at 
the time of its dissolution by the death of his co- 
partner; *° and where he has continued the busi- 
ness after the death of his partner; he is bound to 
account with respect to matters occurring during 
such continuance.*? Money received by the surviv- 
ing partner as a result of his completion of contracts 
which the firm had at the time of the death of a part- 
ner becomes the property of the firm,*? and the 
surviving partner is bound to account for it.#% 


viving Partners*®*—a. Duty To Account. 


30. Barber y. Murphy, 62 SW 894, 
23 KyL 286. 
31. Barber v. Murphy, supra; 


Greenslete v. Ferguson, 191 App. Div. 
745, 182 NYS 198; McGibbon v. Tar- 
box, 144 App. Div. 837, 129 NYS 594 
[appr as to this point but rev on oth- 
er grounds 205 N. Y. 271, 98 NE 390]. 

32. Ala.—O’Reilly v. Brady, 28 Ala. 
53 


30. 

Cal.—Grisess -v.) Clark: 128 (Cale 427; 
Painter v. Painter, 4 Cal. Unrep. Cas. 
636, 36 P 865. 

Ida.—McElroy v. Whitney, 12 Ida. 
512, 88 BP 349. 

Mass.—Schenkl vy. Dana, 118 Mass. 
236. 

N. Y.—Germann v. Jones, 220 App. 
Diy. 5, 221 NYS 32, 36 [quot Cyc]; 
Greenslete v. Ferguson, 191 App. Div. 
745, 182 NYS 198. 

[a] Partnership contract entirely 
performed by one partner.—Where 
two persons as partners contracted 
with a theatrical producer to write a 
suitable play, and before the enter- 
prise was well started one died and 
the play was completed and in fact 
practically written by the survivor, 
who expended thereon much time and 
mental labor, it was held that the 
survivor was entitled to compensa- 
tion for his services. Ongley v. Mar- 
ein, 214 App. Div. 455, 212 NYS 690. 

[b] Business carried on to prevent 
loss and preserve good will.—Where, 
pending liquidation, it was necessary 
that the business be carried on in 
order to avoid great loss and to pre- 
serve a valuable good will, and it was 
the expectation of the personal rep- 
resentative of the deceased partner 
that the business would be conducted 
until an adjustment could be reached 
or the business advantageously sold, 
the surviving partners would be al- 
lowed compensation for their services 
so rendered, payable out of profits, 
during a reasonable time prior to se- 
curing an advantageous offer for a 
sale of the assets. Peck v. Knapp, 137 
NYS 70. 

83. Germann y. Jones, 220 App. 
Dive wowccliNMS Co, oO I OuUOtmCyoly: 
Greenslete v. Ferguson, 191 App. Div. 
745, 182 NYS 198; Cameron v. Fran- 
cisco, 26 Oh. St. 190. 

Right to elect between profits and 
interest see supra § 671. 

34. Whittaker v. Jordan, 104 Me. 
516, 72 A 682; Matter of Welch, 77 
Misc. 427, 187 NYS 941, 9 Mills Surr. 
411. 

35. Greenslete v. Ferguson, 191 
App. Div. 745, 182 NYS 198. 


me 
The sur- 


36. Accounting as to matters prior 
Voy decedent's death see infra §§ 834- 
76. 

37. Colo.—Hottel v. Mason, 16 Colo. 
NSN XG ID Sis 

Tll.— Beale v. Beale, 116 Ill. 292, 5 
NE 540, 2 NE 65. a 


Md.—McLaughlin v. 
Md. 425. 
Mich.—Killefer vy. McLain, 78 Mich. 
249, 44 NW 405. 
pA pes Pep ENS! v. Beazley, 27 Miss. 
6. 


Barnum, 


N. Y.—Ogden v. Astor, 6 N. Y. Su- 
per. 311; Ames v. Downing, 8 N. Y. 
Leg. Obs. 317, 1 Bradf. Surr. 321. 

Pa.—Marshall’s Est., 34 PittsbLeg 
JNS 382. 

See Hue v. Richards, 2 Beav. 305, 
17 EngCh 305, 48 Reprint 1198 (hold- 
ing widow of partner entitled to pro- 
duction of books). 

38. In re Mamaux, 260 Pa. 514, 516, 
103 A 892. 

“Accepting the concession as a fact, 
that the partnerships are in active 
operation under testator’s direction, 
then it is clear that this court would 
have no power of visitation over such 
partnership. There is no estate of the 
deceased partner in this court; he 
continued his interest or estate in the 
partnership with the surviving part- 
ner. Whileit is true the executors 
as such are amenable to the juris- 
diction of this court; as partners un- 
der the terms of the will they are 
not.” In re Mamaux, supra. 
ork Stinson y. Andrews, 166 Ill. A. 


40. See infra §§ 846-853. 

41. See cases infra this note. 

[a] Proceeds of insurance.—Where 
a partner, after the death of his co- 
partner, continued the firm business 
until the end of the year, as he has 
a right to do under the partnership 
articles, and, a fire loss having oc- 
curred, the insurance was adjusted 
before the end of the year but not 
paid until afterward, it was held that 
the amount was a debt due from a 
solvent creditor and a partnership 
asset to be accounted for by the sur- 
viving partner, less the cost of adjust- 
ment. Cohen y. Elias, 176 App. Div. 
TE dnp LOS. INGY anh Olols 

[b] Iheaseholds.—(1) Where Ht 
has been found that the partnership 
was not dissolved until the executrix 
of the deceased partner elected be- 
tween her right to interest on the 
value of his share in the partnership 
or to a proportionate share of the 
profits, and there was, at the time of 


“<“"T§ 676] c. Basis of Valuation of Assets. 


—— 


The 


his death, a lease on property occu- 
pied by the firm, the actual value of 
the leasehold for the balance of the 
current year should be added to the 
partnership assets (Underdown v. 
Underdown, 279 Pa. 482, 124 A 159), 
(2) and there should also be added 
the value of a right of renewal for 
another year (Underdown v. Under- 
down, supra). (3) Such value is to 
be determined as an expectancy only 
and not as a certainty. Underdown 
v. Underdown, supra. (4) Where 
there was a right of renewal for one 
year only, value is to be calculated on 
this basis, and is not affected by the 
fact that the surviving partner ob- 
tained a new lease for ten years where 
at the time of taking such lease the 
surviving partner believed, and had 
a right to believe, that he was the 
sole owner of the business because of 
a settlement with the .executrix of 
the deceased partner. Underdown v. 
Underdown, supra. 

_ 42. Rutan v. Coolidge, 241 Mass. 
084. 186 NE 257. . 

43. Rutan v. Coolidge, supra. 

[a] An employment of a firm of 
lawyers (1) for the administrator of 
an estate includes their employment 
to procure the final settlement of the 
estate, so that the fees for such set- 
tlement are firm assets, although one 
of the partners died before the sery- 
ices were rendered (McNutt v. Han- 
non, 183 Cal. 537, 191 P 1108); (2) 
and where a firm of lawyers was em- 
ployed in a case at an agreed fee, 
and after death of a member the sur- 
vivor prosecuted an appeal, and re- 
ceived less than the agreed fee for 
all services, he was bound to apply 
the entire amount received to the pay- 
ment of the agreed fee due the part- 
nership, although the appeal was not 
included in the employment of the 
firm, so that the fee therefor would 
not be firm assets (McNutt v. Hannon, 
supra). 

[b] RBuling held sufficient.—Where 
that portion of theyunfinished work 
of a firm of architécts about which 
the firm had been consulted when the 
partnership was dissolved, but as to 
which no contracts had been made, 
was taken into account as part of the 
good will in the sale of the firm as- 
sets, a ruling of the master requiring 
the surviving partner to account only 
for unfinished work, which he as- 
sumed to complete as_ liquidating 
partner, was sufficiently favorable to 
the deceased partner’s executrix: 
Rutan v. Coolidge, 241 Mass. 584, 136 
NE 257. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ee, al on 
eons 


§§ 676-678] 


terms of the partnership agreement, if any, will con- 
trol as to the basis of valuation of the assets.** In 
the absence of an agreement to the contrary the 
partnership books and inventory need not be re- 
sorted to as a basis of valuation in preference to an 
appraisal made after the death of the partner.*® 
However, also in the absence of any agreement to 
the contrary, the surviving partner should charge 
himself with any increase in the value of the assets 
between the time of their appraisal and the time 
at which he takes them over.*® Under some cireum- 
stances an average may be resorted to in fixing val- 
uations,** or the estimates of experts may be ac- 
cepted.4§ 

[§ 677] d. Time of Ascertainment of Shares. To 
accomplish justice the accounting may, under the 
circumstances of the particular case, be taken as if 
the partnership had continued after the death of the 
partner until the suit for an aeccounting.*® 

[§ 678] e. Charges and Credits. A surviving 
partner should be charged with all sales after the 
death of his partner, until the business was closed,®*° 
and liquidating partners are chargeable with the 
rent of the real estate belonging to the firm®! and 
with accounts owing it.°2. Where a partner con- 
tinues the business under the will of a deceased part- 


44. See cases infra this note. 
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‘valuation was to value the plate glass 


[47 C.J.] 1079 


ner, he should be allowed credit for expenditures 
which, although not strictly expenses of the business, 
are for its interest®* and in conformity to the pre- 
vious practice of the firm,®* even though they are 
charitable gifts.°*> But he may not have credit for 
expenditures which were solely for his own benefit 
and could not benefit the estate of the deceased part- 
ner,°® or for the expense of employing an expert 
accountant.®°? Where a surviving partner continues 
the business under permission of the court to save a 
sacrifice, he may not’ be credited with worthless 
notes taken during such time, the worthless notes 
held by the partnership at the time of the death of 
the partner having been allowed as a eredit.°§ 
Where the surviving partner in a banking business 
continues the business with the consent of the dev- 
isees and legatees of the deceased partner, the lat- 
ter are estopped to contend that deposits subse-_ 
quently received and paid out on firm liabilities ex- 
isting at the time of the déath of the deceased part- 
ner should not be treated as a partnership liability.°® 
Where a surviving partner, who was the adminis- 
trator of the deceased partner, purchased with the 
firm money a large amount of goods which were 
commingled with the other assets of the firm, and 
the business was carried on at a profit until he was 


son v. Tillotson, 34 Conn. 335. 


{a] Book or market value.—Where, 
after the death of a partner, the sur- 
vivor carried on the business until 
the end of the year as he had a right 
to do under the partnership articles, 
and it appeared that plate glass was 
sold to insurance companies at in- 
flated prices and that inflated prices 
were allowed on broken or salvaged 
glass taken from such companies, it 
was held that, as the firm had had 
the advantage of the high price paid 
for the new glass furnished and de- 
fendant had had his share of this ad- 
vantage, he should account for the 
salvaged glass on the inflated basis 
and not at its market value. Cohen 
Va tilias, 176°App: Div. 7163, 1163, NYS 
1051. 

{b] UWninventoried stock.—Where 
the copartnership agreement provid- 
ed that, in case of a _ dissolution, 
which should take place at the end 
of the calendar year if a partner 
should die, the stock acquired since 
the last inventory should be valued 
at its “net cost price,’ and a partner 


died during the first year, as no in- 
ventory was shown to have been 
made when the partnership was 


formed, all of the stock on hand on 
the last day of the year fell within 
such clause. Cohen v. Elias, 176 App. 
Dives, 169 Nes: LOS: 


45. Ott v. Boring, 139 Wis. 403, 121 
NW 126. 
46. Whittaker v. Jordan, 104 Me. 


516, 72 A 682. 

47. Macke v. Rolfe, 1 Ky. Op. 72; 
Cohen v. Elias, 176 App. Div. 763, 163 
NYS 1051. 

[a] Average monthly business.— 
If the surviving partner fails to prove 
the amount of receipts and expendi- 
tures of each day or month, an aver- 
age month, as shown by the books of 
the firm, may be taken'as a criterion. 
Macke v. Rolfe, 1 Ky. Op. 72. 

{[b] Large fluctuations and fre- 
quent turnovers.—Where, owing to 
the firm’s imperfect system of book- 
keeping, it was impracticable to as- 
certain the “net cost price’ of the 
stock of plate glass on hand, and it 
appeared that plate glass had greatly 
depreciated for three months before 
the end of the year during which the 
surviving partner was to conduct the 
business, and that the firm turned 
over its stock two or three times a 
year, so that it was improbable that 
any very large proportion of the stock 
on hand on December. 31 had been 
bought early in the year, the rule of 


at the average market value for the 
last six months of the year, thus in- 
cluding three months of high prices 
and three months of low, and not the 
value at the end of the accounting 
period, or the average net value for 
the whole period. Cohen vy. Elias, 
176 App. Div. 7638, 1683 NYS 1051. 

48. Cohen v. flias, supra. 

[a] LIllustration.—Where a partner, 
after the death of his copartner, con- 
tinued the firm business until the end 
of the year, as he had a right to do 
under the partnership articles, where 
the prices at which goods were sold 
were not satisfactorily shown by the 
books, the total estimated price 
agreed upon by experts for both the 
surviving partner and the representa- 
tive of the deceased partner should 
be accepted, although subsequently 
repudiated by the parties, and the 
court should not accept the extreme 
figures from the recollection of the 
surviving partner or of an employee 
of the surviving partner who testi- 
fied as a witness for the representa- 
tive of the deceased partner. Cohen 
v. Elias, 176 App. Div. 763, 163 NYS 
LO Ste 

49. Young v. Scoville, 99 Iowa 177, 
68 NW 670. 

Rights of decedent’s estate as to 
profits or interest see supra § 671. 

50. Macke vy. Rolfe, 1 Ky. Op. 72. 

51. Marmaduke v. Brown, 254 Pa. 
PS EO BA: 76,9! ; 

52. Marmaduke v. Brown, supra. 

oe Tillotson vy. Tillotson, 84 Conn. 

5 


[a] Opposing legislation.—A part- 
ner who, after the death of his co- 
partner, continues the business of 
operating the plantation theretofore 
owned and operated by the partner- 
ship, under authority of the will of 
the deceased partner, is properly al- 
lowed credit for a large sum expend- 
ed by him in attending upon congress 
for the purpose of defeating certain 
legislation which would injuriously 
affect the title to the plantation; and 
the whole sum so expended may prop- 
erly be allowed, although other pro- 
prietors of plantations were largely 
interested in the question and benefit- 
ed by the labors of the surviving part- 
ner, it being found that he was not 
in fault for not having secured from 
such other proprietors a contribution 
toward the expense, and that large 
sums had been expended by the firm 
in the same manner during the life- 


time of the deceased partner. Tillot- 


54. Tillotson v. Tillotson, supra. 

[a] Maintaining preacher and 
place of worship on plantation.— 
Where a partnership was engaged in 
operating a plantation, and one of the 
partners died, leaving a will by which 
it was provided that the property 
should be kept together and the part- 
nership business continued, the sur- 
viving partner was entitled to credit 
of money expended by him in sup- 
porting a preacher on the plantation, 
this having been the practice in the 
lifetime of the deceased partner, with 
whom it was an object of special in- 
terest, and it being for the pecuniary 
interest of the partnership in promot- 
ing the good behaviour of the labor- 


‘ers, and on the same ground he was 


entitled to credit for reasonable ex- 
penditures in the repair of a building 
used aS a place of worship. Tillot- 
son vy. Tillotson, 34 Conn. 335. 

55. Tillotson v. Tillotson, supra. 

[a] Relief of distress caused by 
flood.—A surviving partner who is 
continuing the partnership business 
under the authority of the will of his 
deceased copartner is entitled to be 
allowed credit for provisions given 
away to relieve distress in the neigh- 
borhood at the time of a crevasse in 
the Mississippi River, causing great 
damage, this being in accordance with 
the habits of the firm prior to the 
death of the deceased partner, and 
tending to promote the interest of the 


oe Tillotson v. Tillotson, 34 Conn. 
56. Harrah vy. Dyer, 180 Ind. 229, 
102 NE 14, AnnCas1916B 868. 


[a] Defending action on bond.— 
A surviving partner who is continu- 
ing the business and who is sued on 
his bond by the representatives of 
the deceased partner for breaches 
thereof may not have credit for the 
expense of defending such suit, even 
though successful therein, as the suit 
was not defended for the benefit of 
the deceased partner’s estate but only 
to save the surviving partner and his 
bondsman from liability. Harrah vy. 
Dyer, 180 Ind. 229, 102 NE 14, AnnCas 
1916B 868. 

57. Harrah y. Dyer, supra. 

[a] Reason for rule.—He should 
keep his books in such shape as not to 
need such services. Harrah y. Dyer, 
180 Ind. 229, 102 NE 14, AnnCas1916B 


868. 
Harrah v. Dyer, supra. 
59. Maynard v. Maynard, 


147 : 
178, 98.SE 289, LRA1G18A 81. sae 


1080 [47 C.J.] 
removed, he could not be charged with the money 
expended for new goods, and be refused a eredit 
for such goods, upon the theory that he was guilty 
of a wrongful commingling of goods of various 
owners, for the investment of the firm property in 
goods was not a commingling of separately owned 
properties.°° 

[§ 679] f. Advances to Widow or Heirs of De- 
ceased Partner. Advances from firm funds or prop- 
erty, made by a surviving partner to the widow or 
heirs of a deceased partner, should be charged against 
the share of such widow or heirs and not against 
the partnership assets.® 

[§ 680] g. Interest.°* Surviving partners will 
not ordinarily be allowed interest on their expendi- 
tures,°* especially where such expenditures are 
merely for their own convenience; ®°* and where a 
surviving partner continues the business with the 
consent of all parties in interest, he is not entitled 
to interest on an excess of capital in the firm belong- 
ing to him because of excess drafts made by the 
deceased partner in his lifetime.®® In a partnership 
accounting, the disallowance of interest on a pay- 
ment by a new firm formed by the surviving partner 
to the firm in liquidation, and representing the 
amount spent by the firm in liquidation on work 
thereafter credited to the new firm, after deducting 
similar expenditures by the new firm on work, the 
receipts from which were credited to the firm in 
liquidation, was held not error.®® 

[§ 681] h. Private Settlements between Surviving 
Partners and Representatives of Deceased Partner. 
Under statutes®’ requiring affairs of a decedent to 
be settled in the ordinary way by judicial account- 
ing in the probate court, an executor of a deceased 
partner cannot make a private settlement with the 
surviving partner binding as against legatees.°® 


60. Dickens y. Dickens, 174 Ala. 


345, 56 S 809. 
61. Harrah v. Dyer, 180 Ind. 229, 


102 NB 14, AnnCas1916B 868. 72. 
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’Sbinding upon all persons interested.*4 


tate by executor or administrator in 
general see Executors and Adminis- 
trators § 451 et seq. 

Ill.—Andrews vy. Stinson, 


[§§ 678-682 


But a note given by a surviving partner to the ad- 
ministrator of a deceased partner pursuant to a 
private settlement agreement made with the latter 
may be enforced, even though it was irregular for 
the administrator to make such a settlement,°® and 
is valid as against the claim that there was no con- 
sideration because one of the administrators was 
also a surviving partner of the deceased and there- 
fore incompetent to release the claim of the estate, 
since the other administrators were competent to 
release such claim.7° In the absence of statutory 
provisions to the contrary, the general power of an 
executor or administrator privately to adjust claims 
of the estate’! applies to private settlements of firm 
affairs between a surviving partner and the represen- 
tative of a deceased partner, andssuch settlement 
agreements are valid and binding,™ at least where 
the surviving partner is not also the personal repre- 
sentative of the deceased partner;**? and it has been 
held that a surviving partner may make a settlement 
with himself as executor or administrator of his 
deceased partner, subject to the approval of the pro- 
bate court, and when so approved the settlement is 
In the ab- 
sence of grounds sufficient to invalidate partnership 
settlements generally,*® it has been both affirmed?® 
and denied‘* that the surviving partner sustains a 
confidential relation toward the estate of his de- 
ceased copartner with respect to a private settle- 
ment. 

[§ 682] 7. Continuance of Business by Persons 
Other than Surviving Partners. Where a partner- 
ship consists of an active partner and a dormant 
partner, and after the death of the active partner 
his personal representatives assume control and con- 
tinue the business in the name of the estate, with the 
knowledge and consent of the dormant partner, who 


practice and principles of courts of 


equity.” Sage v. Woodin, 66 N. Y. 
S187 Osis 
254 [a]. General creditors of a de- 


[a] Illustration.—Where a surviv- 
ing partner continued the business 
with permission of the court, and the 
widow of the deceased partner ran a 
money account in the store for her 
support, on a final account such ad- 
vances must be added to the funds in 
the hands of the surviving partner 
and then subtracted from a half 
thereof and not subtracted at once 
from such funds. Harrah vy. Dyer, 180 
Ind. 229, 102 NE 14, AnnCas1916B 868. 

62. Interest on capital of deceased 
partner remaining in firm see supra § 
671. 

63. See Schenk v. Lewis, 125 S. C. 
228, 118 SE 631 (infra note 64). 

64. Schenk v. Lewis, supra. 

{a] Illustration.—Where one part- 
ner died, and no effort was made to 
wind up the business, but the surviv- 
ing partners continued the firm busi- 
ness as if there had been no disso- 
lution, and no demand was made for 
an accounting, interest on the expend- 
itures by the surviving partners, for 
improvements and repairs for their 
own convenience, will not be allowed. 
Schenk v. Lewis, 125 S. C. 228, 118 SH 
(Heial 

65. McGibbon v. Tarbox, 205 N. Y. 
271. 98 NE 390 [foll In re James, 146 
N. Y. 78, 40 NE 876, 48 AmSR 774]. 

66. Rutan v. Coolidge, 241 Mass. 
584, 186 NE 257. 


67. See statutory provisions. 

68. Forward v. Forward, 6 Allen 
(Mass.) 494. 

69. Buckham v. Singleton, 10 Mo. 
405. 

70. Herald v. Harper, 8 Blackf. 
(ind.) 170. 

71. Compromise of claims of es- 


ll. 111, 98 NH 222, AnnCas1913B 927 
[rev 164 Ill. A. 25]; Kimball v. Lin- 
coln, 99 Til. 578. 

Kan.—Blaker v. Morse, 60 Kan. 24, 
55 P 274. 

Ky.—Joplin v. Cordrey, 5 SW 397, 
9 KyL 445. 

pe eee v. Singleton, 10 Mo. 
405. 

N. Y.—Palmer v. Kingsford, 112 N. 
Y. 337, 19 NE 815; Sage v. Woodin, 
66 N. Y. 578; Montgomery v. Dunning, 
2 Bradf. Surr. 220. 

N. C.—Ralston v. Telfair, 22 N. C. 
414. 

Oh.—Ludlow v. Cooper, 4 Oh. St. 1. 

Pa.—Holmes’ App., 79 Pa. 279. 

Va.—Shackelford v. Shackelford, 
SomGrattee (is evan sos 

Wis.—Roys v. Vilas, 18 Wis. 169. 

Man.—Re Head, [1925] 1 West 
Wkly 730. 

“The personal representatives of a 
deceased member of a firm may ad- 
just the affairs of a partnership with 
the surviving partners, and, in the 
absence of fraud or mistake the 
settlement is conclusive upon the 
parties and all persons claiming 
through them.” Andrews v. Stinson, 
254 Ill. 111, 125, 98 NH 222, AnnCas 


1913B 927. 
“It was, however, competent for 
the representatives . . and the 


surviving partners to adjust and 
settle by agreement between them- 
selves the partnership affairs without 
an accounting or resort to legal pro- 
ceedings. Such a settlement, in the 
absence of fraud, would be binding 
upon the parties to it, subject to be 
opened for the correction of errors or 
mistakes, in accordance with the 


ceased partner are bound by an hon- 
est settlement made between the 
representatives and the surviving 
eae Sage’ ‘v. “Woodin, 766) UNasyYe 
_[b] Private settlement bars ju- 
dicial accounting.—-The representa- 
tives of the deceased partner, having 
received and approved a statement 
in settlement of the interest of the 
deceased partner in the copartner- 
ship, cannot compel the surviving 
partners to make a further account- 
ing to the probate court. Stinson v. 
Andrews, 166 Ill. A. 92. 
_ [ce] Such a settlement cannot be 
impeached except for fraud, collu- 
sion, or mistake. Re Head, (Man.) 
[1925] 1 WestWkly 730. 

{d] A surviving partner may buy 
from the representatives of the de- 
ceased partner the latter’s interest in 
firm property. Kimball v. Lincoln, 
OOS TNS S18. 

73. Re Head, (Man.) 

WestWkly 730. 
ier In re Judy, 166 Mo. 13, 65 SW 

75. Walidity of partnership settle- 
ments generally see infra § 879. 

76. Ogden v. Astor, 6 N. Y. Super. 
311 (holding that a surviving part- 
ner sustains a confidential relation 


[¥925] 1 


toward. the representative of de- 
ceased). 
77, Campbell v. Campbell, 16 NYS 


165 (a surviving partner is not a 
true trustee for the estate of the de- 
ceased, and has not the burden of 
showing the fairness of a_ settle- 
ment between himself and the per- 
sonal representative of deceased). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 682-684] 


asserts no right of control as survivor, the dormant 
partner is not liable for losses occurring thereafter.** 
Where, after the death of both partners, an em- 
ployee having an interest in the business continues 
it in the name of the partnership, the estates of the 
deceased partners are not liable for debts incurred 
while the business is so continued, where the heirs 
did not ratify the acts of the employee. eo 

[§ 683] 8. Rights of Firm Creditors. Firm grad: 
itors are entitled to be paid out of the firm assets;*° 
and where partnership property is sold after the 
death of a partner, the proceeds should be applied 
to the payment of the partnership debts.S+ Credi- 
tors of the firm, who became such before the death 
of a partner’? or after his death, and while the busi- 
ness was being continued by the surviving part- 
ners,®* are entitled to priority, with respect to firm 
assets, over individual creditors of a surviving part- 
ner, or the representatives of the deceased partner.** 
As to the assets existing at the time of dissolution 
of the firm by death of the partner, prior creditors 
have been held entitled to priority over subsequent 
-ereditors,®°®> unless they have in some way waived 
or lost sueh right to priority.*® Even when the sur- 


vivor has formed a new partnership and is using the 
78. Stubbings  v. 102 
Wis. 352, 78, NW 577. 
Right of executor or administrator 
to engage in business generally see 


O’Connor, 
Riek.) 519: 


402. 
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Mass.—Washburn v. Goodman, 17 92. 


N. H.—Benson v. Ela, 


[47 C.J.] 1081 
old firm’s assets in the business, the old firm’s ecred- 
itors are entitled to have any of those assets which 
remain in specie appropriated to thei claims in pref- 
erence to those of the new firm.*? But if the old 
assets have been honestly and in good faith pur- 
chased by the new firm, the old creditors have no 
lien upon them, nor any preferential interest in 
them.’* In case, however, the new firm has assumed 
the debts of the old firm, the old creditors are al- 
lowed, in most jurisdictions, to enforce their claims 
against the new firm pari passu with those who have 
become creditors by dealing with the new firm.*® 
If the surviving partner mingles the firm assets with 
his own in continuing the business, firm creditors 
will be entitled to share in the entire assets.°° 

[§ 684] J. Continued Use of Firm Name.°! Ina 
number of cases it has been stated that, where a 
partnership is dissolved by the death of a partner, 
the surviving partners have, in the absence of any 
agreement to the contrary, the right to continue the 
use of the firm name,?* although it includes the name 
of the, deceased partner,®* and such right does not 
go with the good will of the business.®® Other cases 
hold, however, that the firm name is an inseparable 
part of the good will,®® and on the death of a member 
Dissolution of partnership by 
death of partner sce infra § 767. 


93. Didlake v. Roden Grocery Co., 
160 Ala. 484, 49 S 384, 22 LRANS 


35 N. H. 


Executors and Administrators §§ Eng.—Ex p. Butcher, 13 Ch. D. 465] 907, 18 AnnCas 430; Fisk v. Fisk, 37 
474-482. [app dism! 22-Ch. DD. 9171" “Brett Vv.) Mises 73%, 76 NYS 482) Path 73 App: 

Right of representatives of de-| Beckwith, 3 Jur. N. S. 31, 19 ERC] Div: 626 mem, 77 NYS 1126 mem]; 
ceased partner to wind up firm .busi- | 313. Kirkman v. Kirkman, 20 Mise. 211, 


mess see supra § 643. 83. 


Filley v. Phelps, 18 Conn. 294; 


45 NYS 373 [aff 26 App. Div. 395, 49 


79. Cadierno Bros., Ltd. v. Suarez} Big Four Impl. Co. v. Keyser, 99 Kan.| NYS 683]; Mason v. Dawson, 15 
& /Co., Lid:,-19 -Porto Rico- 978. 8, 161 P 592, LRA1917C 166; Benson| Misc. 595, 37 NYS 90; Blake v. 

{al "The fact that one of the heirs| v. Ela, 35 N. H. 402. Barnes, 12 NYS 69 [aff 58 Hun 525, 
is employed by the person who car- 84 Big Four Impl. Co. v. Keyser,|12 NYS 354]; Robertson v. Quid- 
ried on the business does not amount | 99 Kan. 8, 161 P 592, LRA1917C 166.}] dington, 28 Beav. 529, 54 Reprint 
to a ratification of the acts of such 85. Ellis v. Johnson, 4 KyL 991, 12] 469; Lewis v. Langdon, 7 Sim. 421, 
person or an intervention by the| Ky. Op. 163. 8*HngCh 421, 58 Reprint 899. 
heirs in the affairs of the business. 86. Kilhoffer v. Zeis, 109 Misc. “The surviving partner is not pre- 


Cadierno Bros., Ltd. v. Suarez & Co., 


555, 179 NYS 523 [aff 196 App. Div. 


cluded from continuing the same 


Ltd., 19 Porto Rico 978. 

{[b] he failure of the heirs to in- 
tervere and attempt a liquidation 
after the death of the partners does 
not constitute a ratification of the ac- 
tion of the employee in continuing 
the business and incurring debts 
thereafter, and does not render the 
heirs liable for such debts. Cadierno 
Bros., Ltd: v: Suarez & Co., Ltd., 19 
Porto Rico 978. 

Vermont Marble Co. v. Spaf- 
162 Mich. 549, 127 NW 669. 

[a] Money loaned to a partner- 
ship by a subsidiary corporation aft- 
er a partner’s death, and used in pay- 
ing obligations of the firm incurred 
prior to its dissolution by death, con- 
stitutes a valid obligation of the 
firm, and its receiver must repay the 


amount. Wood v. Todd, 251 Fed. 530, 
163 CCA 524. 
[b] Recovery of assets.—Where 


surviving partners continue the busi- 
ness after the death of a deceased 
partner pursuant to provisions of his 
will, and voluntarily pay certain 
sums to the widow of the deceased 
partner for her support, although un- 
der no legal obligation to do so, and 
the firm becomes insolvent, creditors 
of the firm have no cause of action 
against the widow for the amounts 
so received by her in the absence of 
any fraud on her part and there be- 
ing no evidence to indicate that she 
knew or supposed that the payments 
made to her embarrassed the firm 
or tended to render it insolvent. 
Kilhoffer v. Zeis, 109 Misc. 555, 179 
NYS 523 [aff 196 App. Div. 922 mem, 
187 NYS 940 mem]. 


ein Gorham wv. "Cotton, 174 Ni iC. 
727, 94 SE 450. 
82. U. S.—x De Olapy ok. ‘Cas: 


No. 2,783, 2 Lowell 168. 
Conn. —Filley v. Phelps, 18 Conn. 


: j 


922 mem, 187 NYS 940 mem]. 

[a] Accepting renewal notes.— 
Where a partner, by his will, directed 
that the business be continued for a 
certain time after his death without 
withdrawal of his interest therein, a 
bank which was a creditor of the 
partnership prior to the death of 
such partner, but which accepted re- 
newal notes subsequent to the part- 
ner’s death and while the business 
was being operated as provided in 
his will, was not entitled to prefer- 
ence as against other creditors who 
became such subsequent to the death 
of the partner. Kilhoffer v. Zeis, 109 
Mise. 555, 179 NYS 523 [aff 196 App. 
Div. 922 mem, 187 NYS 940 mem]. 

87. Exp. Morley, L. R.,8 Ch. 1026. 

88. McGinty v. Flannagan, 106 U. 
S. 661, 1 SCt 380, 27 L. ed. 215; Fitz- 
patrick v. Flannagan, 106 U. S. 648, 
1 SCt 369, 27 L. ed. 2112 In re Simp- 
son, LE. Ro 9) Chr 572; 

89. Columbus Watch Co. v. Ho- 
denpyl) 135) Ne Y¥. 4380. 932) NEL a239 
[ath 61" Hun 557; 16 NYS 3371... See 
Morgan vy. Randolph, ete, Co., 73 
Conn. 396, 47 A 658, 51 LRA 653 
(where creditors were denied the 
right, but the court admitted that in 
most of the states the right would 
have been granted). 

S05) Ds CC: 
17 App. 269. 

Ind.—Bollenbacher v. Bloomington 


fone Nat. Bank, 8 Ind. A. 12, 35 NE 
Mo.—Tufts_ v. Latshaw, 172 Mo. 

359, 72 SW 679. 
S2 Nee 


N. Y.—Hooley v. Gieve, 
625 (aff 9 Daly 104]. 
Wis.—Spaulding v. Stubbings, 86 
eee wou 56 NW 469, 39 AmSR 888. 
—Ex p. Harper, iD eGov s 
180. "eS EngCh 141, 44 Reprint 692. 
91. Firm name generally see su- 
pra §§ 147-170. 


business under the same firm name 
and at the same place.” Didlake v. 
Roden Grocery Co., 160 Ala. 484, 495, 
ae 384, 22 LRANS 907, 18 AnnCas 

94 ane v. Arnold, 11 Daly 293, 
13 AbbNCas 73 [rev on other grounds 
99 N. Y. 648 mem, and aff 63 HowPr 
40]; Sparrow v. Kohn, LOOP ar ao Osa 
A 498, 58 AmR 726. 

[a] Such use does not violate a 
statute prohibiting a firm from con- 
ducting business in the name of one 
who is not interested therein. Lane 
v. Arnold, 11 Daly 293, 13 AbbNCas 
73 [rev on other grounds 99 N. Y. 
648 mem, and aff 63 HowPr aye: Spar- 
row v. Kohn, 109 Pa. 359, 2 A 498, 58 


AmR 726. 

95.) Wisk va Wisk, sss Misery as 
739, M6 INYS C482 [aft 73 App. . Div. 
626 mem, 77 NYS 1126 mem]. 

“That the goodwill of the business 
is an asset of the estate is not to be 
guestioned, but it seems to be well 
settled that the right to use the firm 
name does not go with the goodwill. 
The question has not infrequently 
arisen between the representatives 
of a deceased partner and the surviv- 
ors of the copartnership and the rule 
appears to be well established in such 
cases that while the goodwill is prop- 
erty in which the representatives of 
a deceased partner are entitled to 
participate, the right to use the firm 
name, belongs to the surviving part- 
ners.’ Fisk v. Fisk, supra. 

96. Slater v. Slater, Ty ON! Neen aoe 
148, 67 NE 224, 96 ‘AmSR 605, 61 
LRA 796. 

“With respect to the name and 
style under which business has been 

conducted by a partnership firm for 
a long series of years the firm name 
necessarily becomes attached to and 
part of the good will and inseparable 
from it.” Slater v. Slater, supra. 
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of the firm the right to continue the use of the firm 
name is a firm asset®’ and does not inure to the ben- 
efit of the surviving partners,®® and that such right 
should be sold with other assets of the firm,®? and 
whether he is a surviving 
partner or a third person, is entitled to use the firm 
name in compliance with the statutory requirements 
But where a surviving 
partner, in breach of his trust, sold the partnership 


the purchaser thereof, 


with respect to such eases.! 


assets, including the right to use 
name, to a corporation organized 


which he was virtually the owner, it was held that 
such Eorporaulon acquired no right to use the part- 
Of course, where the partnership 
aereement provides that on the death of a partner 
the surviving partners shall have the exclusive right 
to use the firmi name, such provision is effective and 
the legal representatives of a deceased partner have 
no rights in respect of the firm name.? 
sometimes found* which prohibit the use of the name 
of the deceased partner in connection with the busi- 
ness without the consent of his legal representa- 


nership name.” 


Good will of firm after death of 
fartner generally see infra §§ 685-— 
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97. N. Y.—Slater v. Slater, 175 N. 
Y. 1438, 67 NE 224, 96 AmSR 605, 61 
LRA 796 Loverr N. Y. cases supra 
notes 93-94]; Kirkman v. Kirkman, 
20 Misc. 211, 45 NYS 373 [aff 26 App. 
Div. 395, 49 NYS 6838]. See Fenn v. 
Bolles, 7 AbbPr 202 (where it was 
said that either the partnership name 
perishes with the firm itself, and 
neither the representative nor the 
survivor is entitled to use it, or it 
is an interest held in common after 
the death of one partner, precisely 
as all tangible property is held, that 
is, possessed legally by the survivor 
for mutual benefit). 

Oh.—Rammelsberg v. Mitchell, °29 
Oh. St. 22. 

Pa.—Holden v. McMakin, 1 Pars. 
Eq. Cas. 270. 

Va.—Tennant v. Dunlop, 97 Va. 234, 
33 SE 620. 

Wis.—Rowell v. Rowell, 122 Wis. 
1, 99 NW 473. 

Eng.—In re David, [1899] 1 Ch. 
378; Wedderburn vy. Wedderburn, 22 
Beav. 84, 52 Reprint 1039; Smith v. 
Hawthorne, 76... T: Rep. N..S. 116; 
eee v. Ratlifte, COs. Rep. uN. oS: 


eae Slater v. Slater, 175 N. Y. 143, 
eae NE 224, 96 AmSR 605, 61 LRA 
796. 

99. Slater v. Slater, supra. 
1. Slater v. Slater, supra. 
2. Mosher v. Lee, (Ariz.) 261 P 


3. Matter of Borden, 95 Mise. 443, 
159 NYS 346.- 
4 See statutory provisions. 


5. Lodge v. Weld, 139 Mass. 499, 
2 NE 95; Morse vy. Hall, 109 Mass. 
409; Bowman v. Floyd, 3 Allen 


(Mass.) 76, 80 AmD 55. 

[a] Wrong not a continuing one.— 
The use in business of the name of a 
former partner without the consent 
of the personal representatives of 
such partner, in violation of the stat- 
ute, is a series of wrongful acts and 
not a single continuing wrongful act, 
and hence the personal representa- 
tives of a deceased partner, by ac- 
quiescing, do not abandon their right 
to equitable relief so long as such 
wrongful use is in progress and lies 
in the future. Kelly v. Morrison, 231 
Mass. 574, 121 NE 418. 

{[b] Estoppel.—One who is using 
the name of a former partner in busi- 
ness without the consent of the ad- 
ministrator of such partner, in vio- 
lation of the statute, cannot invoke 
the doctrine of estoppel as a defense 
to a suit by the administrator for an 
injunction where they have not stood 
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tives. 


the firm name.® 


the partnership partner.’ 


by him and of [$ 


Statutes are 


by and encouraged him to act on the 
belief that they had no right to the 
name or had abandoned it. Kelly v. 
Morrison, 231 Mass. 574, 121 NE 418. 

{c] Use not violative of injunc- 
tion.— The use of the name ‘Thomas 
Kelly & Co.’ s Successor James M. 
Morrison,” the name of Morrison 
being written on a separate line un- 
derneath, was not a violation by Mor- 
rison of an injunction perpetually re- 
straining him from the use of the 
name Thomas Kelly in connection 
with his business, except to indicate 
his succession to the business of 
Thomas Kelly & Co. y v. Mor- 
rison, 234 Mass. 382, £25:—NE) 
576 (‘the plaintiffs concede that if 
the order of words had been reversed, 
the defendant would have been with- 
in his rig'nts. But the mere se- 
quence of words cannot affect the re- 
sult. It does not appear that the 
words designating succession were 
so placed or exhibited as to be likely 
to deceive or mislead, or that any 
one was in fact deceived or misled 
thereby. The word ‘successor’ was 
on the same line as, and equally 
prominent with, the name as to the 
use of which the plaintiffs com- 
plain’). 

{[d] Persons not entitled to rem- 
edy.—Where, after the death of a 
partner, a surviving partner has con- 
tinued to use the name of the de- 
ceased partner in the business with- 
out consent of the latter’s representa- 
tives, and has formed a new partner- 
ship, and such partnership is subse- 
quently dissolved, the new partners 
who were so taken in have no right 
of action to enjoin the use by the 
former partner of the name of his de- 
ceased partner. Kelly v. Morrison, 


231 Mass. 574, 121 NE 418. 

6 Smith v. Kaufman, 145 Ark. 
548, 224 SW 978. 

{a] Waking security.—The § sur- 


viving partner, for the purpose of 
winding up the firm affairs, has the 
right to take notes, evidencing a 
debt to the former firm and the mort- 
gage securing it, in the name of the 
former firm, and to institute suit to 
recover on the notes and to foreclose 
the mortgage. Smith v. Kaufman, 
145 Ark. 548, 224 a 978. 


eee Awe 14 La. 
Ann. 11. 

N. C.—Maryland Nat. Bank v. Hol- 
gee ALS BN MCS WAKE LP PASH} 


Tex.—Altgelt v. Sullivan, (Civ. A.) 
V9 SW es oes 

Eng.—Webster 5 a5 Webster, 3 
Swanst. 492, 36 Reprint 949. 

Ont.—Beattie v. Diekson, 5 OntWR 
568 [dism app 3 OntWR 2). 


Liability of decedent’s estate. 
that the estate of a deceased partner is not sub- 
jected to any liability by the surviving partners con- 
tinuing the business under the same firm name, even 
though such name includes the name of the deceased 


[$§ 684-685 


In connection with the winding up of the firm 
affairs, the surviving partner has the right to use 


It is well settled 


685] K. Good Will of Firm’—1. In General. 
The question of what constitutes the good will of a 
partnership has already been considered.® 
well settled that, where a partnership is dissolved 
by the death of a partner,!® the Sood will of the 
partnership remains an asset of thé*firm,!! in which 
the legal representatives of the deceased partner 
have a proportionate interest,‘* and does not ordi- 
narily vest in the surviving partners to the exclu- 
sion of the representatives of the deceased part- 
ner,!® although it may vest in them by virtue of a 
special agreement to that effect entered into by the 


Lies 


8 Good will generally see Good’ 


Wildl 28°C Je, pete: 

9. See supra §° 205. 

10. Dissolution as a phi of death 
of partner see infra § 7 

11. Ala.—Didlake v. ener Grocery 
Co., 160 Ala. 484, 49 S 384, 22 LRANS 
907, 18 AnnCas 430. 

N. Y.—Matter of Silkman, 121 App. 
Div. 202, 105 NYS 872 [aff 190) ING Y¥- 
560 mem, 83 NE 1131 mem]; Matter 
of Fisher, 124 Misc. 836, 209 NYS 300; 
Matter of Brown, 124 Misc. 473, 209 


NYS 237. 
deen Hill v. Fearis, [19054 ,4Ch: 
Can.—Wood v. Gauld, SA CAN ES see 


61, 29 DombLR 246 aetiowiae app in 
part 34 Ont. L. 278, 8 OntWN 583, 24 
DomLR 831 (allowing app in part 8 
OntWN 267)]. 

Ont.—Beatty v. Dickson, 3 OntWR 
2 [app dism 5 OntWR 568]. 
_ [a] Whe business of stockbrokers 
is not of such nature that there can 
be no good will in it, and the survivor 
of a partnership of brokers, in wind- 
ing up its affairs, must treat its good 


will as ,one, of) its: assets.) Ehill> ve 
Fearis, [1905] 1 Ch 466. 
12. Barclay v. Barclay, 172 App. 


Div. 548, 158 NYS 1045. 

[a] Illustration, —Where a father, 
by his will, bequeathed his business, 
firm name, ete., to his two sons in 
equal shares, and the two sons en- 
tered into an agreement reciting that 
they owned such business, good will, 
firm name, etc., in equal shares, as 
tenants in common, on the death of 
one of such sons an undivided one 
half of the good will of the business 
passed to his heirs. Barclay vy. Bar- 
clay, 172 App. Div. 548, 158 NYS 1045. 

{[b] Existence of good will a ques- 
tion of fact.—Whether a firm of arch- 
itects had any good will with respect 
3 the possibility of future business 

yas a question of fact, and it could 
ae be ruled as a matter of law that 
it had no such good will. Rutan v. 
Coolidge, 241 Mass. 584, 136 NE 257. 

13. Slater v. Slater, 175 NEY RM Lae 
67 NE 224, 96 AmSR 605, 61 LRA 796; 
Matter of Silkman, 121 App. Div. 202 
105 NYS 872 [aff 190 N. Y. 560 mem, 
83 NE 11381 mem]; 
72 Mise. 475, 
App. Div. 952, 


Joseph v. Herzig 
131-NYS 321 [aff 146 
mem, 1315 NYS Ane 
mem]; Rammelsberg: v. Mitchell, or 
Oh. St. 22; Wade v. Jenkins, 2 Gif- 
fard 509, 66 Reprint 214; Beatty Vv. 
Dickson, 3 OntWR 2 [app dism 5 Ont 

WR 568]. 

[a] In England (1) it was at one 
time considered that the good will 
survived for the benefit of the living 
partner, Hammond y. Douglas, 5 
Ves. Jr. 539, 31 Reprint 726. To same 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


— 


§ 685] 


partners before the death of one of them,t* or the 
partnership agreement may be such that the entire 
good will of the firm vests in the estate of the de- 
ceased partner to the exclusion of the surviving 
The surviving partners are, therefore, 
ordinarily under a duty to aceount to the represen- 
tatives of a deceased partner for his proportionate 
share in the good will,!® although they may be re- 
lieved from such duty by an agreement fixing a ba- 
sis of adjustment in ease of death of a partner and 
showing that good will is not to be taken into ac- 
count,” or by the peculiar circumstances of a par- 
The good will is a special item to be 
accounted for where the business is continued by the 


partners.1® 


ticular ease.1§ 


effect Lewis v. Langdon, 7 Sim. 421, 
8 EngCh 521, 58 Reprint 899. (2) 
But a doubt as to whether this was a 
eorrect rule of law was expressed in 
Crawshay v. Collins, 15 Ves. Jr. 218, 
33 Reprint 736, 19 ERC 682. (3) And 
the law in England is now well es- 
tablished as stated in the text. See 
English cases supra this note and 
note 11; and infra note 16. 

14. Cahill v. Haff, 248 N. Y..377, 162 
NE 288; In ve Brown, 242 N. Y. 1, 150 
NE 581, 44 ALR 510; Matter of Silk- 
man, 121 App. Div. 202, 105 NYS 872 
(aff 190 N. Y. 560 mem, 83 NE 1131 
mem]; Matter of Borden, 95 Misc. 
443, 159 NYS 346; Smith v. Nelson, 
20k TSReply Ns) s.-313. 

{a] Such an agreement is valid.— 


Matter of Borden, 95 Misc. 4438, 159 
NYS 346. 
[b] Such agreement may be ex- 


press or implied, and may be inferred 
from the course of dealing between 
the partners. In re Brown, 242 N. Y. 
1; 150 NE 581, 44 ALR 510. 

{c] provision in the articles of 
partnership that the firm was not to 
be dissolved by the death of a part- 
ner authorizes the survivors to con- 
tinue to carry on the business in part- 
nership, and is inconsistent with any 
sale of the good will for the joint 
benefit of the estate of the deceased 
partner and the surviving partners; 
and hence the heirs of the deceased 
partner are not entitled to anything 
in respect of good will. Smith v. Nel- 
Son 0c.) eReps INGIS. tole. 

15. Matter of Ulrici, 111 Misc. 55, 
182 NYS 516. 

[a] Illustration—Where a _ part- 
nership was engaged in the sole busi- 
ness of manufacturing and selling 
certain patented or proprietary medi- 
cines under an agreement by which 
it was provided that upon the disso- 
lution of the partnership, whether by 
limitation of time or for any other 
cause, “each and every of the afore- 
said specifics, and the patented or 
proprietary medicines and formulas, 
together with all patents relating 
thereto, shall revert to, and become 
the sole and absolute property of” a 
designated partner, it was held that 
on the death of such partner the good 
will of the firm became the sole prop- 
erty of his estate. Matter of Ulrici, 
111 Misc. 55, 59, 182 NYS 516 (“The 
contract says nothing about good- 
will, and it becomes necessary to de- 
termine whether the good-will also 
reverted to the estate of the decedent 
as a necessary concomitant of those 
other things referred to which the 
agreement provided should revert. 
As not only the medicines, but also 
the formulas and patents under which 
they were manufactured reverted to 
the estate of the testator, it is appar- 
ent that the two surviving partners 
could not continue to manufacture 
and sell such patented medicines. 
Hence if we assume that there re- 
mained in them a part. of the good- 
will of the firm, we would have the 
anomalous situation that they had 
something which they could never 
realize upon. . One of the essential 
elements of good-will which gives it 
value, is the right of the owner or 
successor in interest to continue an 
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established business under the old 
firm name. ) Thesfactathat the 
surviving partners could not legally 
continue to manufacture and sell the 
medicines dealt in by the copartner- 
ship by reason of the reversion of the 
patents, formulas, ete., leads me to 
the conclusion that it was the inten- 
tion of the parties that when such 
reversion took place, the whole good- 
will of the business also became the 
property of the estate’’). 
f NSS Brooklyn LeLust Cow ve 
McCutchen, 189 Fed. 273. 
* Tll.—Witkowsky v. Affeld, 283 Ill. 
557, 119 NE 630. 

Mass.—Hutchinson v. Nay, 187 
Mass. 262, 72 NE 974, 105 AmSR 390, 
68 LRA 186; Hutchinson v. Nay, 183 
Mass. 355, 67 NE 601. 

N. Y.—Case v. Abeel, 1 Paige 393. 

Va.—Tennant v. Dunlop, 97 Va. 234, 


33 SE 620. 
Eng.—Hill v. .Fearis, [1905] 1 Ch. 
466; In re David, [1899] 1 Ch. 378; 


Smith v. Everett, 27 Beav. 446, 54 Re- 
print 175, 19 ERC 649; Wedderburn 
v. Wedderburn, 22 Beav. 84, 52 Re- 
print 1039; Macdonald v. Richardson, 
1 Giffard 81, 65 Reprint 833; Willett 
y. Blanford, 1 Hare 253, 23 EngCh 
253, 66 Reprint 1027. 

Can.—Wood v. Gauld, 53 Can. S. C. 
51, 29 DomLR 246 [allowing app in 
part 34 Ont. L. 278, 8 OntWN 583, 24 
DomLR 831 (allowing app in part 8 
OntWN 267)]; Hibben v. Collister, 
30: Can. S; C..459. 

Ont.—Beatty v. Dickson, 38 Ont 
WR 2. 

“Good will, when it exists as inci- 
dental to the business of a partner- 
ship, is presumptively an asset to be 
accounted for like any other by those 
who liquidate the, business.” In re 
Brown, 242 N. Y. 1, 6, 150 NE 581, 
44 ALR 3510. : 

[a] This is trne even though the 
good will was never considered as 
part of the firm assets prior to the 
death of one of the partners. Wood 
MO 53 Can. 8. C. 51, 29 DomLR 

{[b] An executor, who was his tes- 
tator’s partner, is chargeable on ju- 
dicial settlement of his accounts with 
one half of the appraised value of the 
good will of the partnership. Matter 
of Welch, 77 Misc. 427, 1837 NYS 941, 
9 Mills Surr. 411. 

17. Scott v. Scott, 89 L. T. Rep. N. 
S. 582. 

[a] Tllustration.—Where the part- 
nership agreement provides that, on 
the death of a partner, his executors, 
administrators, and assigns shall be 
entitled to such sum ot money as, 
on the last general annual account, 
his share of the capital and prop- 
erty of the partnership amounts to, 
and the accounts so taken are only 
for the purpose of ascertaining prof- 
its, and hence good will is not in- 
eluded therein, the representatives 
of the deceased partner are not en- 
titled to have any sum for decedent’s 
share of the good will included in 
the amount which they are to receive. 
Scott v. Scott, 89 L. T. Rep. N. S. 582. 
To like effect Hunter vy. Dowling, 
PESOS e2. Oh: 3 

18. Marmaduke y. Brown, 254 Pa. 
18, 98 A 769. 
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surviving partners under an agreement to that ef- 
feet,?® unless such agreement eliminates good will,?° 
but where the entire business is sold, the good will 
goes with it and is not a separate item of account- 
ing.2! There is, however, authority for the view that 
surviving partners are not obliged to account for the 
good will of the business.?? 
arises out of the possibility of future profits through 
a continuance of the business,?* and, hence, the profits 
which have been made in the past furnish a proper 
criterion by which to determine the value of the 
good will,?* although a due allowance should be 
made for the loss of the personal services of the 
deceased partner where such services were of special 


The value of good will 


[a] Illustration.— Where three 
brothers were partners in business 
under their father’s name, as his sons 
(the firm name being Philip Brown’s 
Sons), and one brother died and the 
other two brothers continued business 
under the same firm name, and the 
widow of the deceased brother sold to 
them her interest in the personal 
property of the firm, the surviving 
partners could not, on accounting, be 
charged with anything for good will 
of the firm. Marmaduke y. Brown, 
254 Pa. 18, 98 A 769. 

19. Didlake v. Roden Grocery Co., 
160 Ala. 484, 49 S 384, 22 LRANS 907, 
18 AnnCas 430. 

20. Shearman v. Cameron, 76 N. J. 
Eq. 426, 74 A 979 [rev on other 
grounds 78 N. J. Eq. 532, 80 A 545]; 
Re Vallance, 34 Ont. L. 278, 8 OntWN 
588, 24 DomLR 831 [app allowed on 
other grounds 53 Can. S. C. 51, 29 Dom 
LR 246]. 

{a] Illustration.—Under an agree- 

ment providing that an annual ac- 
count of the stock in trade, assets, 
and securities should be taken, and 
that upon the death of a partner the 
Survivor might continue the business 
for a stated term, and should not be 
required to pay to the representatives 
of the deceased partner any part of 
the capital for twelve months, it was 
held that the surviving partner was 
not accountable to the representatives 
of the deceased partner for the value 
of the good will. Re Vallance, 34 Ont. 
L. 278, 8 OntWN 583, 24 DomLR 831 
[app allowed on other grounds 53 Can. 
S.C. 51, 29 DomLR 246]. 
_ (b] Sharing in profits.—Where the 
interest of a deceased partner was 
continued in the business at an 
agreed rate as to profits, no charge 
should be made against the executors, 
the Surviving partners, or the trus- 
tee, appointed by the deceased part- 
ner’s will to hold his interest in the 
business, on account of the good will, 
as such interest continued to receive 
the benefit of the good will. Shear- 
man_v. Cameron, 76 N. J. Eq. 426, 74 
A 979 [rev on other grounds 78 N. 
J. Eq. 532, 80 A 545]. 

[c] Agreement not eliminating 
good will.—Under partnership arti- 
cles providing that the good will 
should be valued at a certain sum, 
and belong to the partners in propor- 
tion to the amount of capital owned 
by each, but that the value of the 
good will should not be estimated in 
any of the accounts between the part- 
ners, it was held that the estate of 
a deceased partner was entitled to a 
share of the good will, and that the 
latter stipulation applied only to the 
accounts taken during the continu- 
ance of the partnership. Wade vy. 
Jenkins, 2 Giffard 509, 66 Reprint 214. 

21. Didlake v. Roden Grocery Co., 
160 Ala. 484, 49 S 384, 22 LRANS 907, 
18 AnnCas 430, 

22. Underdown v. Underdown, 279 
Pa. 482, 124 A 159. 

23. Matter of Borden, 95 Misc. 443, 
159 NYS 346. 

24. Matter of Silkman, 121 App. 
Div. 202; 105 NYS 872 [aff 190. N.Y: 
560 mem, 83 NE 1131 mem]; Matter 
of Borden, 95 Misc. 448, 159 NYS 346. 
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and inseparable advantage to the 
firm.?® 


[§ 686] 


25. Matter of Borden, supra. 

26. Greenslete v. Ferguson, 191 
App. Div. 745, 182 NYS 198. 

27. Douthart v. Logan, 86 Ill. A. 
294" rate 19.0 Ts 248 60 IND 56745 
Sees Ve Smith, dil La. Ann. 72, 245 

18. 

[a] There is no good will as to a 
partnership engaged in the business 
of: (1) Conducting an _ insurance 
agency. Smith v. Smith, 51 La. Ann. 
72, 24 S 618. (2) Buying and selling 
grain on commission. Douthart v. 


Logan, 86 Ill. A. 294 [aff 190 Ill. 2438, 
60 NE 507]. 
28. Rutan vy. Coolidge, 241 Mass. 


584, 1386 NE 257. 

[a] In professional partnerships, 
depending on the personal qualities 
of the members, the good will, in so 
far as it relates to the possibility of 
future business, may be found to be 
of only nominal value. Rutan v. Cool- 
idge, 241 Mass. 584, 136 NE 257. 

[b] Architects.—Where the sur- 
viving member of a firm of architects 
had done the designing and artistic 
work and dealt with the clients, and 
a deceased member had personal re- 
lations with few of the clients and did 
no designing, and for more than two 
years before his death took no part 
in the business of the firm, the mas- 
ter was justified in finding that the 
portion of the good will consisting of 
the possibility of future’ business 
was only of nominal value. Rutan 
v. Coolidge, 241 Mass. 584, 136 NB 257. 

29. Boorne v. Wicker, [1927] 1 Ch. 
667. 

[a] Representative of deceased 
partner may not depreciate value.— 
Where a deed of partnership provides 
that, on the death of either partner, 
the survivor may purchase the in- 
terest of deceased or have the assets, 
including good will, realized, the ex- 
ecutor of the deceased partner will be 
restrained from soliciting customers 
of the firm, such an act tending ,to 
depreciate the assets. Boorne  v. 
Wicker, [1927] 1 Ch. 667. 

30. Barclay v. Barclay, 172 App. 
Div. 548, 158 NYS 1045; Kaufmann 
v. Kaufmann, 239 Pa. 42, 86 A 634. 

[a] Conditions of purchase must 
be fully performed.—Where partners 
agreed that the survivor should have 
the election to purchase the share of 
the other in the good will and firm 
name at an annual “rental,” the con- 
tract would not be construed to per- 
mit the survivor to use the name and 
pay the “rental” for a period, and then 
refuse to pay, the equities requiring 
full performance if he elected to pur- 
chase. Barclay v. Barclay, 172 App. 
Div. 548, 158 NYS 1045. 

[b] Computation of percentage.— 
Under partnership articles providing 
that, on the death of one partner, the 
surviving partner should purchase his 
interest in accordance with the price 


Accordingly, where the firm has been un- 
suecessful and profits have not been made, there is 
nothing to be accounted for in respect of good will.?® 
Where the business is of such character that patron- 
age is entirely attributable to the personal qualities 
and characteristies of the partners, it may be con- 
sidered that there is no firm good will?? or that such 
good will is of only nominal value.?® 

2. Acquisition by Surviving Partners. 
Provision is sometimes made, by agreement between 
the partners, that in case of the death of one of 
them the surviving partners may acquire by purchase 
his interest in the good will,?° and in ease they elect 
so to do, payment for such interest must be made 
in accordance with the agreement,®° or if no defi- 
nite terms are fixed, the surviving partners must 
pay on the basis of the reasonable value of such 
good will,?+ which must be ascertained as if the busi- 
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ness were being sold,?2 taking into consideration, 
however, the fact that the surviving partner is at 
liberty to set up a competing business if he elects 
not to purchase.*? 
purchase the interest of the deceased partner in the 
good will from his representatives,®* and where the 
copartnership agreement gives the surviving part- 
ner the right to continue the business under the 


The surviving partners may also 


firm name, his purchase of the interest of the de- 


pete. 


thus be done to 
Accordingly, as 


shown by the last preceding inven- 
tory, minus any amounts withdrawn 
by him from his share and plus any 
amounts contributed by him over his 
share, and also plus ten per cent of 
the ‘‘aforesaidxdeced@ent’s part of the 
good will,” the ten per cent was to 
be calculated on the deceased part- 
ner’s share as shown by such inven- 
tory without any diminution on ac- 
count of profits subsequently received 
by him and without including certain 
discounts on the inventory value of 
the assets which had been carried 
from year to year in a private ledger 
without being entered as an asset in 
any inventory. Kaufmann v. Kauf- 
mann, 239 Pa. 42, 86 A 634 (holding 
also that the estate of the deceased 
partner was not entitled to partici- 
pate in any earnings between the date 
of the last preceding inventory and 
the date of his death). 

31. Brooklyn Trust Co. v. McCutch- 
en, 215 Fed. 952; Hall v. Barrows, 10 
Jars ING S556: 

[a] Agreement for annual valua- 
tion waived.—Partnership articles 
provided that all assets should belong 
to two active partners, and, in the 
event of the death or withdrawal of 
either after an equitable accounting 
to him or to his estate of his inter- 
est in the same, the ownership should 
be with the surviving or remaining 
active partner, that for the purpose 
of determining such interest, an 
agreed valuation should be made at 
the beginning of each year of the 
trade-marks, brands, and other assets 
of the business of the firm which did 
not appear on its books, which should, 
as regards them, be by mutual con- 
sent the basis of? an equitable ac- 
counting, and that in the event of the 
death or withdrawal of either part- 
ner the liquidation of the business 
should remain in the surviving part- 
ner. The partners continued under 
such articles for a series of years, 
the agreement being extended with- 
out reéxecution. There was no agree- 
ment, however, as to the valuation of 
the firm’s good will, except that the 
trade-marks were carried on the books 
from year to year at a valuation of 
fifteen thousand dollars. It was held 
that the provision for annual valua- 
tion of good will was waived by the 
partners, and hence, on an accounting 
by the surviving partner with the ex- 
ecutors of the deceased partner, the 
surviving partner was neither entitled 
to have the good will considered as 
included in the fifteen thousand dol- 
lars, at which the trade-marks, etce., 
were valued, nor was he entitled to 
such good will as his separate prop- 
erty by virtue of his rights as sur- 
viving partner, but he was required 
to account for its reasonable value. 
Brooklyn Trust Co. v. McCutchen, 215 
Fed. 952. 


ceased partner at its inventory and appraised value 
passes the good will to him.&® 

[§ 687] 3. Right of Surviving Partners To Com- 
The surviving partners are under no obligation 
to preserve unimpaired the good will of the former 
firm,®° but they have the right to enkage in the same 
business in which the former firm wes engaged, with- 
out hability to account for the damage which may 


the good will of the former firm.** 
a sale of the good will of the old 


32. 
Jennings v. Jennings, 


inire David, [l3991 ts Chassise 
[LEIS Sieh 


33. Hall v. Barrows, 10 Jur. N. S. 
55. See Rutan v. Coolidge, 241 Mass. 
584, 1386 NE 257 (infra § 687 note 37). 

Right of surviving partners to com- 
pete generally see infra § 687. 

34. Rankin vy. Newman, 114 Cal, 
635, 46 P 742, 34 LRA 265, 

35. Rankin vy. Newman, sup 

36. In re Brown, 242 N. Y. ce 150 
NE 581, 44 ALR 510. 

37. Mass.—Hutchinson y. Nay, 187 
Mass. 262, 72 NE 974, 105 AmSR 390, 
68 LRA 186. 

Mich.—Witbeck vy. Chittenden, 50 
Mich. 426, 15 NW 537; Chittenden y. 
Witbeck, 50 Mich. 401, 15 NW 526. 

Mo.—Scudder v. Ames, 142 Mo. 187, 
43 SW 659. 

Nebr.—Lobeck v. Lee-Clark-Andree- 
sen Hardware Co., 37 Nebr. 158, 55 
pele oe, 23° LRA 305. 

H.—Cotton v. Stevens, 82 N. H. 
105. UZ A Sis. 

N. Y.—In re Brown, 242 N. Y. 1, 
150 NE 581, 44 ALR 510; Fisk y. Fisk, 
77 App. Div. Saye oLINY Sones, NY Ann 
Cas 228; De Grauw v. Schmid, 38 
App. Div. 189, 56 NYS 593. 

Eng. —Davies v. Hodgson, 25 Beav. 
177, 538 Reprint 604; Hall v. Barrows, 
10ihur No S55. 

“AS distinguished from the goodwill 
of the partnership, the defendant, 
upon its termination by his partner’s 
decease, had certain rights personal 
to him and outside of a liquidation of 
the partnership affairs. His experi- 
ence, knowledge and ability in con- 
nection with the business, though 
gained from his connection with iG, 
formed an earning capacity of which 
the sale of the property as a going 
concern would not deprive him.” Cot- 
ton v. Stevens, 82 N. H. 105, 107, 129 
A 873. 

“We are of opinion that if a sale 
of the firm’s good will had been asked 
for and ordered in the case at bar, it 
would have been directed to be con- 
ducted on the footing that the sur- 
viving partner was at liberty to en- 
ter on a competing business and to 
solicit trade from the customers of 
the old firm. Where, therefore, the 
defendant in the case at bar, for a 
year and _ eleven months after the 
death of Hutchinson: carried on busi- 
ness at the old stand, with customers 
of the old firm, there being only slight. 
changes in the personnel of the cus- 
tomers, and then sold the good will 
of his business, with a covenant to 
continue in the employ of the pur- 
chaser for six months and to do all 
in his power, to hold the customers 
for the purchaser, and with another 
covenant not to engage in the team- 
ing business for five years within the 
district covered by the old business, 
the good will sold was not the good 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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firm by the surviving partners upon a liquidation is 
a sale coerced by law, the representatives of the de- 
ceased partner have no cause for complaint if the 
liquidating partners. by appropriate recitals or res- 
ervations, disclose the involuntary quality of the 
However, as be- 
tween the surviving partners and a purchaser from 
them, the rights of the surviving partners with re- 
spect to competition may be limited if they give to 
the saie the aspect of a voluntary sale.*® 

[§ 688] 4. Effect of Contract between Surviving 
Partners and Heirs or Representatives of Deceased 
Where the surviving partner continues in 
the same business as the dissolved firm, and the 
heirs or representatives of the deceased partner en- 
ter into the same business, and a contract is entered 


sale and thus limit its effect.®§ 


Partner. 


will of the old firm but the good will 
of the defendant, and there is no ob- 
ligation to account for even a nom- 
inal sum.” Hutchinson v. Nay, 187 
Mass. 262, 266, 72 NE 974, 105 AmSR 
390, 68 LRA 186. 

fa] Architect.—The right of the 
surviving member of a firm of archi- 
tects to follow his profession could 
not be affected by the death of his 
partner or the voluntary dissolution 
of the partnership, and he had a right 
to seek the patronage of the clients 
of the old firm, and to enter upon a 
competing business, and this right 
had an important bearing on the ques- 
tion whether the general good will 
of the firm was of any substantial 
value. Rutan v. Coolidge, 241 Mass. 
584, 136 NE 257. 

88. In re Brown, 242 N. Y. 1, 150 
NE 581, 44 ALR 510. % 

39. In re Brown, supra. 

Competition by vendor of good will 
generally see Good Will §§ 12-20. 

40. Witkowsky v. Affeld, 283 Ill. 
557, 119 NE 630. 

41. Actions generally see Actions 
SVEN A clea Ite 

42. Death of partner pending action 
by partnership see supra § 494. 

43. Cause or right of action gen- 
erally see Actions §§ 46-71. 

44. U. S.—Robinson vy. Hintrager, 
36 Fed. 752; Pagan v. Sparks, 18 F. 
Cas: No; 10;659, 2. Wash, .C, C325; 

Ala.—Evans v. Silvey, 144 Ala. 398, 
42 S 62; Freeman v. Pullen, 119 Ala. 
235, 24 S 57; Costley v. Wilkerson, 49 
Ala. 210. 

Ark.—Sessoms y. Ballard, 160 Ark. 
146, 254 SW 446. 

Cal.—Minifie v. Rowley, 187 Cal. 
481, 202 P 673; Miller v. Kern Coun- 
ty, 137 Cal. 516, 70 P 549; Berson v. 
Ewing, 84 Cal. 39, 23 P 1112. 

Ga.—Louisville, ete, R. Co. v. 
Morse, 143 Ga. 110, 84 SE 428. 

Ill.—Higgins v. Chicago Title, etc., 
Coole Te 115.143 (NE 4823 linn, Vv. 
Downing, 216 Ill. 64, 74 NE 729 [aff 
116 Ill. A. 454]; Moore v. Terhune, 
GA TY AL 5, 

Ind.—McIntosh v. Zaring, 150 Ind. 
801, 49 NE 164; Nicklaus v. Dahn, 
63 Ind. 87; Hayes v. Johnson, 56 Ind. 
A. 238, 105 NE 164 [foll Hayes v. 
Johnson, 56 Ind. A. 707, 105 NE 166]. 

Iowa.—Brown vy. Allen, 35 Iowa 306. 

Ky.—McCandless y. Hadden, 9 B. 
Mon. 186. 

La.—Brent v. Cheevers, 16 La. 23. 

Me.—Matherson v. Wilkinson, 79 
Me. 159, 8 A 684; Clark v. Howe, 23 
Me. 560. 

Mass.—Stafford v. Gold, 9 Pick. 533; 
Peters v. Davis, 7 Mass. 257; Austin 
v. Walsh, 2 Mass. 401; Walker v. 
Maxwell, 1 Mass. 104. 

Mich.—O’Connell v. Sehwanabeck, 
76 Mich.. 517,. 43° NW (599; Cragin ‘v. 
Gardner, 64 Mich. 899, 31 NW 206; 
Bassett v. Miller, 39 Mich. 133; Tell- 
ér v. Wetherell, 9 Mich. 464. 

Mo.—Hargadine v. Gibbons, 114 Mo. 
561, 21 SW 726 [aff 45 Mo. A. 460]. 

Mont.—Link vy. Haire, 82 Mont. 406, 
se! 952 (right not affected by stat- 
ute). 

N. H.—Boyd v. Webster, 58 N. H. 
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336. 

N. Y.—Clift v. Moses, 112 N. Y. 426, 
20 NE 392; Daby v. Ericsson, 45 N. 
fy. eee sVoorhism ve: \Obrdss dive New. 
$54 [aff 18 Barb. 592, 1 AbbPr 43]; 
Secor v. Tradesmen’s Nat. Bank, 92 
ADD EMIDIV. W204 O ON ibe Vole laCe= ys 
Bleyl, 45 App. Div. 17, 60 NYS 800, 
7 NYAnnCas 95; Carrere v. Spofford, 
15 AbbPrNS 47, 46 HowPr 294; 
Holmes v. De Camp, 1 Johns. 34, 3 
AmD 3 

NO. — Beltom vi Reid.e52) N.C. 269% 

Oh.—Beach v. Hayward, 10 Oh. 455. 

R. I.—Hawkins v. Capron, 17 R. I. 


OT A 466; Pearce v. Cooke, 13 R. 
I. 184. d 

S. C.—Dial v. Agnew, 28 S. C. 454, 
6 SE 295. 

Tenn.—Davis v. Ross, (Ch. A.) 50 
SW 650. 

Tex.—Watson v. Miller, 55 Tex. 


289; Shivel v. Greer, 58 Tex. Civ. A. 
115, 123 SW 207; Philadelphia Fire 
Assoc. v. Laning, (Civ. A.) 31 SW 
681; Campbell v. Wallace, 3 Tex. A. 
Civ. Cas. §' 433; Hines v. Dean, 1 Tex. 


ALY Clive Cas: §- 690: 
Utah.—Cobb v. Hartenstein, 47 
18 Wis. 169; 


Utah 174, 152 P 424. 

Wis.—Roys v. Vilas, 

Shields v. Fuller, 4 Wis. 102, 65 AmD 
293. 

Eng.—Richards v. Heather, 1 B. & 
Ald, 29, 106 Reprint 11. 

Ont.—Harris v. Wood, 7 OntWN 
611; Bolckow v. Foster, 25 Grant Ch. 
476. 

“The surviving partner is the prop- 
er party to bring suit for all debts 
due the firm after the death of the 
partner, and the representatives of 
the deceased partner are not neces- 
sary parties; but all actions affect- 


‘ing the partnership should be brought 


by the surviving partner alone.” 
Crews v. Sweet, 125 S. C: 3038, 306, 
118 SE 6138, 614, 29 ALR 43. 

[a] Beneficial interest not con- 
trolling.—‘‘It is not material, upon 
the question of the capacity of the 
surviving partner to maintain an ac- 
tion for the partnership demand, that 
the beneficial interest in the claim 
was by the arrangement between the 
copartners in the deceased, or that 
upon an accounting his representa- 
tives would be entitled to the Pree 


ceeds.’”’ Daby v. Hricsson, 45 
786, 790. 
{b] Basis of right of action.— 


“The right to maintain the action in 
his own name grows out of the fact 
that the law casts upon him the duty 
of collecting the assets of the part- 
nership, and applying them, first, to 
the payment of the debts, and then 
distributing the surplus among the 
parties entitled thereto.” Robinson 
vy. Hintrager, 36 Med. 752, 756. 

[c] Effect of death of partner on 
firm rights of action.—'‘‘The right of 
action given by the Interstate Com- 
merce Laws to a partnership to re- 
cover damages suffered by it through 
the discriminatory acts and unfair 
practices of a railroad carrier is not 
lost in whole or part by the death 
of one of the partners.” Minds vy. 
Pennsylvania R. Co., 237 Fed. 267, 
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into between them with respect to their interests 
in, and rights to, the good will of the business of, 
the old firm and its records and books, such contract 
establishes the same fiduciary relation between the 
surviving partner and the heirs and representatives 
of the deceased partner as existed immediately upon 
the death of the deceased partner.*° 

L. Actions*t—1. 
Partners or Representatives of Deceased Partner 
and Third Persons*?—a. Rights of Action*®—(1) 
By Surviving Partners. 
eral rule that an action at law to enforce rights, 
claims, or choses in action of a partnership which 
has been dissolved by the death of a partner is prop- 
erly brought by the surviving partners,** and it is 
neither necessary nor proper to join the representa- 


Between Surviving 


It is a well established gen- 


268. 

[d] Note made to individual part- 
ner.—Where a note for property sold 
by the partnership was executed to 
the president of the partnership, he 
could maintain action thereon after 
dissolution by death of some part- 
ners. Sessoms v. Ballard, 160 Ark. 
146, 254 SW 446. 

{e] Trespass on, or injury to, 
property.—(1) Where a member of a 
partnership dies, the right of action 
at law for any trespass on, or injury 
to, the firm property vests solely in 
the surviving partner. Pfeffer v. 
Steiner, 27 Mich. 537. (2) A surviv- 
ing partner may sue without joining 
the personal representatives of a de- 
ceased partner for damages for a tort 
causing destruction of partnership 
property during the life of the de- 
ceased partner. Louisville, ete., R. 
Co. v. Morse, 143 Ga. 110, 84 SE 428. 

[f] Suit for accounting.—Surviv- 
ors of a partnership can bring suit 
for an accounting against an agent 
without joining the deceased part- 
ner’s administrator or widow or the 
legal guardian of his minor children 
as parties complainant. Goode y. 
Weaver, 214 Ala. 333, 107 S 861. 

[g] A proceeding for a mandamus 
to compel city officials to audit a 
claim of a partnership against the 
city is properly brought. in the name 
of the surviving members of the firm. 
brian Vv. New York, 3 Mise, 131, 23 Nys 

{h] | A proceeding to revive a judg- 
ment in favor of the firm should be 
brought in the name of the surviving 
partner alone. Linn v. Downing, 216 
Ill. 64, 74 NE 729 [aff 116 Ill. A. 454]. 

[i] Even though the surviving 
partner becomes bankrupt during the 
progress of the action, he may con- 
tinue it. McCandless vy. Hadden, 9 
B. Mon. (Ky.) 186. 

{j] Full recovery permitted.—A 
surviving partner may recover for all 
work done in completion of a job un- 
dertaken by the partnership and part- 
ly performed before the other partner 
died. O’Connell v. Schwanabeck, 76 
Mich. 517, 43 NW 599. 

[k] Recovery of partnership prop- 
erty misapplied.—Where an insolvent 
partner misapplied and devoted to 
his own use partnership assets, which 
he delivered to his wife without con- 
sideration, and subsequently died, the 
surviving partner had a right to re- 
cover such assets from the wife, it 
being shown on a settlement of the 
partnership affairs that the deceased 
partner was indebted to the partner- 
ship for more than the amount in 
his wife’s hands. Gloor v.'Allen, 47 
Mex Civ. vAc 59h 105 SiWebsio: 

[1]. Recovery of usury paid.—Un- 
der a statute providing that on the 
death of a partner the affairs of the 
firm shall be settled by the surviv- 
ing partner and not by the repre- 
sentatives of the deceased partner, 
a surviving partner may sue to re- 
cover payments on a usurious con- 
tract of the firm, although the stat- 
ute providing for the recovery of 
such payment authorizes suit by the 
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tives of the deceased partner as plaintiffs,4® although 
by virtue of statute*® a ‘different rule sometimes 
But in Louisiana it has frequently been 
held that a surviving partner cannot sue for a debt 
due to the firm without joining the representatives 
of the deceased partner*® or without authority from 
the probate court,*® and it has also been held that 
the surviving partner, as such, has no right of ac- 
tion on a debt due to the partnership.®° 
viving partner should sue in his capacity as such 


exists.47 


and not in his own right.®+ 
Statutory administration. 


titled to sue.°* 


Dissolution of corporation partner.®* Where a 
corporation and an individual, as partners, entered 
into a contract with a third person and the corpo- 
ration was thereafter dissolved and the period al- 


borrower or his personal representa- 
tives. Cobb v. Hartenstein, 47 Utah 
174, 152 P 424. 

45. See cases supra note 44; 
infra this note. 

[a] Reason for rule.—‘If, how- 
ever, it should now be held that the 
administrator of a deceased partner 
has such an interest in the- several 
choses in action belonging to the firm 
that he is entitled to join as plaintiff 
with the surviving partner in an ac- 
tion based thereon, then it is difficult 
to avoid the conclusion that the 
debtor would be compelled to ascer- 
tain, at his peril, what interest was 
held by the administrator, and make 
payment to him of that amount. 
That this would create difficulties 
and uncertainties is apparent, and no 
reason exists for creating them.” 
Robinson v. Hintrager, 36 Fed. 752, 
157. : 

[b] Complaint bad as to all plain- 
tiffs—The averment in a complaint 
that when the contract was let to 
“John Hayes & Sons,” the firm was 
composed of plaintiffs and John 
Hayes, Sr., whose administrator 
joined as plaintiff, created the infer- 
ence of a partnership; and, the ad- 
ministrator having no cause of action 
because the surviving partners alone 
could sue, the complaint was bad as 
to him, and therefore as to all. 
Hayes v. Johnson, 56 Ind. A. 238, 105 


and 


NE 164 [foll Hayes v. Johnson, 56 
Ind. A. 707, 105 NE 166]. 
[ec] Objection waived.—The mis- 


joinder of the administrator of the 
deceased partner as a party plaintiff 
is waived by defendant’s failure to 
object thereto. Nicklaus v. Dahn, 63 
Ind. 87. 

46. See statutory provisions. 

47. See Latimer v. Newman, 69 
Mo. A. 76 (infra § 690 text and note 
62); Phoenix Ins. Co. v. Carnahan, 
63 Oh. St. 258, 58 NE 805 (infra text 
and note 53). 

48. Lockhart v. Harrell, 6 La. Ann. 
530; Babcock v. Brashear, 19 La. 404; 
Hyde v. Brashear, 19 La. 402; Con- 
nelly v. Gheevers, 16 La. 30; Cutler v. 
Cochran, 13 La. 482; Shipman vy. 
Hickman, 9 Rob. (la.) 149; Dick v. 
Dunlap, 1 Rob. (La.) 54. 

[a] Survivors and representatives 
may maintain action.—Where a part- 
nership has been dissolved by the 
death of one of the members, an ac- 
tion on a partnership claim may. be 
maintained by the surviving partners 
and the legal representatives of the 
deceased partner. McCord v. West 
Feliciana R. Co., 1 Rob. (La.) 519. 

{b] Action to annul sale.—A sur- 
viving partner may alone maintain a 
suit to annul a sale in which he has 
an interest, even though it be of a 


Conditions imposed by 
“statute, if any, upon the right of the surviving part- 
ner to administer the partnership assets*? must have 
been complied with before the survivor may be en- 


PARTNERSHIP 


ceased Partner. 
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lowed by statute within which to sue had expired, 
all rights of action under the contract were vested 
in the individual as surviving partner.®® 

[§ 690] (2) By Personal Representatives of De- 


As a general rule the personal rep- 


resentatives of a deceased partner are not entitled 
to bring action on a claim of, or debt due to, the 
partnership,**® or to recover money or property of 
the partnership which is in the hands of a third per- 
son,°®? although they may be allowed to do so under 


special circumstances, more particularly in equity,°® 


or where they sue the survivor and a third person 

on account of assets converted by the survivor,°® 

or to cancel a bond wrongfully exacted of them.°° 
Effect of statute. Where, by virtue of statute, the 


right to administer the partnership estate has de- 


movable. Lockhart v. Harrell, 6 La. 
Ann. 530. 

49. Babcock vy. Brashear, 19 La. 
404; Hyde vs BraShéar, 19 La. 402; 
Flower v. O’Conner, 7 La. 194; Cro- 
zier v. Hodge, 3 La. 357. 

[a] A judgment of the probate 
court appointing the surviving part- 
ner as agent of the firm with power 
to collect all debts cannot be collat- 
erally attacked in an action by such 


partner on a firm claim. Brent v. 
Cheevers, 16 La. 238. 
50. Notrebe v. McKinney, 6 Rob. 


(La.) 13, 14 (‘no such legal capa'city 
exists in our jurisprudence as that 
of surviving partner, although, in 
certain cases, the surviving partner 
be entitled to administer, on being 
regularly appointed. Until such ap- 
pointment, he has no authority, nor 
is he then styled the surviving part- 
ner, but administrator’’). 

[a] Failure to except to capacity 
of one who sues as a surviving part- 
ner does not admit his right so to 
sue. 


rebe v. McKinney, 6 Rob. (La.) 138. 

51. Brown v. Allen, 35 Iowa 306; 
Seruta v. Surace, 111 Me. 508, 510, 90 
A 328; Strang v. Hirst, 61:Me. 9. 

“Whether the account could be re- 
garded as equitably assigned to him, 
or as an account due the partner- 
ship, he should have instituted his 
suit in the capacity of surviving part- 
ners Again, as only a plea in 
abatement could reach the plaintiff's 
failure, in a suit as surviving part- 
ner, to file a bond, it is evident that, 
in bringing a ‘suit in his individual 
capacity, he deprived the defendants 
of the opportunity to avail them- 
selves of this defense, since they 
could not be required to anticipate or 
assume that he was prosecuting as 
surviving partner. In other words, 
the plaintiff by declaring individual- 
ly deprived the defendants of one of 
the defenses which would otherwise 
have been open to them.’ Seruta vy. 
Surace, supra. 

Joinder of actions upon partner- 
ship and individual rights and liabili- 
ties see Actions §§ 220, 261. 

52. See supra § 647. . 

53. Phoenix Ins. Co.’ v. Carnahan, 
63 Oh. St. 258, 58 NE 805. 

54. Power of corporation to enter 
sto partnership see Corporations § 
2140. 

55. Peters v. National Surety Co., 
167 Wis. 131, 161, 166 NW 43, 1087 
(‘whatever interest and ownership 
there was in the funds here in ques- 
tion passed on the death of the corpo- 
ration, as it would have on the death 
of an individual copartner, to the sur- 
viving partner, so far at least as the 


volved upon the personal representative of the 
deceased partner,®! and he has qualified as admin- 
istrator of the partnership estate, he is entitled to 
sue on firm claims or choses in action in his own 


defendant in this action is con- 
cerned’’). 
56. -Evans v. Silvey, 144 Ala. 398, 


42 A 62; Hayes v. Johnson, 56 Ind. 
A. 238, 105 NE 164 [foll Hayes v. 
Johnson, 56 Ind. A. 707, 105 NE 166]; 
Pfeffer v. Steiner, 27 Mich. 537; 
Shields v. Fuller, 4 Wis. 102, 65 AmD 
293. And see cases supra § 689. 

[a] Trespass on, or injury to, 


‘property.—The personal representa- 


tives of a deceased partner have no 
right. to bring an action at law for a 
trespass on, or injury to, the firm 
property, at least so long as the 
partnership business has not been 
settled, Pfeffer v. Steiner, 27 Mich. 


57. Secor v. Tradesmen’s Nat. 
Bank, 92 App. Div. 294, 87 NYS 181. 

[a]  Mfllustration.—The administra- 
tor of a deceased partner cannot 
maintain an action to recover a fund 
in the hands of third persons, based 
on the theory that the surviving part- 
ner has refused to bring such action 
and has released the claim without 
consideration, so that the fund will 
be lost to the firm unless the admin- 
istrator’s action is allowed, where the 
complaint contains no allegation that 
the property of the firm is sufficient 
to pay the firn? debts. Secor v. 
Tradesmen’s Nat. Bank, 92 App. Div. 
294, 87 NYS 181. 

58. See Midland Counties R. Co. v. 
Taylor, 8 H. L. Cas. 751, 11 Reprint 
624 [aff 28 Beav. 287, 54 Reprint 376] 
(where corporate stock stood in the 
joint names of two partners, and one 
partner sold the stock and executed 
a deed of transfer to which he forged 
the name of his copartner, and the 
company acted on the forged deed of 
transfer and altered its registry book 
as to these shares, and the defrauded 
partner died in ignorance of the 
fraud, it was held that his personal 
representatives could maintain a suit 
im equity to compel the company to 
replace the stock). 

59. See Russell v. McCall, 141 N. 
Y. 437, 86 NE 498, 38 AmSR 807 
(where, in an action by the executor 
of a deceased partner for an account- 
ing, the court rendered a money judg- 
ment against the survivor, and or- 
dered him to depgsit a certain sum 
to meet a possible claim of a firm 
creditor, it was held, in an action 
against a wrongdoer who joined with 
the survivor in converting the firm 
assets, that he was liable to the ex- 
ecutor for the full amount of the con- 
verted share of the deceased partner, 
without deducting the amount of the 
survivor’s deposit). 


donk Zimmerman v. Kunkel, 6 NYSt 
61. Statutory administration see 


supra § 647. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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name®? without joining the surviving partner.®* 
Where both partners have died, an action to re- 

eover money due to the firm may be maintained by 

the personal representatives of the partner who died 


last.°4 


[§ 691] (8) By Surviving Partners and Personal 
Representatives of Deceased Partner Jointly. As 
the personal representatives of a surviving partner 
have no cause of action on debts due to the partner- 
ship,°® they may not ordinarily join as plaintiffs 
in an action by the surviving partners on such a 
It has been held, however, that after set- 
tlement of the partnership affairs and distribution 
of the surplus assets an action against a debtor of 
the firm should be brought by the surviving partner 
and personal representatives of the deceased part- 
An action is properly brought by the 
executor of a deceased partner and the surviving 
partner where the partnership articles provided that 
the executor should take decedent’s 
firm,®® and the administrator of a deceased part- 
ner has been allowed to join with the surviving part- 
ner in an action for damages to land.®® 

[§ 692] (4) Effect of Appointment of Receiver 


debt.*® 


ner jointly.°* 


62. 
G4 .84c 

“The necessary effect of our stat- 
utes on the subject of administra- 
tion of partnership estates is to sub- 
stitute such administrator to all the 
rights and duties which would have 
been enjoyed by a surviving partner 
at common law. As there never was 
any question as to the right of a 
surviving partner at common law to 
sue for choses in action belonging to 
the firm, so there is no question that 
he might do so under our statutes, 
provided his title has not been dis- 
placed by his neglect to take out 
letters of administration as pre- 
scribed by law. But it is equally 
true that in the event of the rightful 
devolution of the administration of 
the partnership estate upon the ad- 
ministrator of the deceased member 
of the firm, the latter becomes the 
legal representative of the copartner- 
ship for purposes of suit on its chos- 


Latimer vy. Newman, 69 Mo. A. 


-es in action.” Latimer v. Newman, 
supra. 
63. Latimer v. Newman, supra. 


64 Minifie v. Rowley, 187 Cal. A. 
481/202" P6738: 


65. See supra § 690. 

66. See supra § 689. 

67. Robinson v. Hintrager, 36 Fed. 
752. 

[a] Reason for rule.—‘‘When a 


settlement of the partnership affairs 
has been had, and the surplus assets 
have been distributed, so that it has 
been settled what interest belongs to 
the estate of the deceased partner, 
and what to the surviving partner, 
there we have a case of joint owner- 
ship of the chose in action, the re- 
spective interests of the joint own- 
ers being now fixed and defined; and 
in such case suit should be brought 
in the name of the joint owners. The 
judgment can define the interest or 
shares owned by the parties respec- 
tively, and the defendant, knowing 
the rights of each, can Settle with 
each without risk.’”’ Robinson v. Hin- 
trager, 36 Fed. 752, 757. 

68. Woarms v. Bauer, 16 Daly 333, 
11 NYS 59 [aff 7 NYS 323]. 

69. Whitman v. Boston, etc. R. 
Co., 3 Allen (Mass.) 133 (because the 
court deemed the partners tenants in 
common of the land). 

70. Gibbons v. Bush Co., 115 App. 
Div. 619, 101 NYS 721; Anderson v. 
National F. Ins, Co., 22 Oh. A. 209, 
154 NE 51. 

[a] Joinder of parties.—Where an 
action on an insurance policy in 
which insured is in partnership is 
brought by a surviving partner and 
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for Partnership. 
assets has been appointed, he is the only person au- 
thorized to sue to recover a debt due to the partner- 
ship, and neither a surviving partner nor the per- 
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Where a receiver for partnership 


sonal representatives of a deceased partner may sue 


nena 


place in the 


partner.*§ 


the personal representatives of a de- 
ceased partner, a motion to join a 
receiver of the partnership as a party 
plaintiff is properly denied because 
this would result in a misjoinder of 
parties, the receiver being the only 
real party in interest. Anderson v. 
National F. Ins, Co., 22 Oh. A. 209, 154 
NE 51 


yA (Ariz.) 261 P 
Gu aie) 

“We are unable to See wherein the 
fact that he has in charge the inter- 
est of the surviving partner as well 
as that of the other precludes him 
from proceeding by action against 
such partner, if that partner has 
dealt with the partnership property 
in a manner prohibited by law. His 
duty to protect and preserve the en- 
tire property cannot be defeated, les- 
sened, or even affected by the fact 
that in its discharge he is forced to 
file a suit against a partner because 
of such acts.’ Mosher v. Lee, supra. 

72. Death of partner pending ac- 
ve against partnership see supra § 


“Mosher vy. Lee, 


Joinder of causes of action against 
partner as individual and as surviv- 
ing partner see Actions §§ 220, 271. 


73. See supra § 611. 

74. See supra §§ 630-632. 

75. See infra § 700. 

76. U. S.—Brigham-Hopkins Co. v. 
Gross, 107 Fed. 769; Harrington v. 


Herrick, 64 Fed. 468, 12 CCA 231. 

Cal.—Corson v. Berson, 86 Cal. 433, 
25 P 7; West Coast Lumber Co. v. 
Apfield, 86 Cal. 335, 24 P 998; Aro- 
cena v. Sawyer, 60 Cal. A. 581, 213 
P 623. 

Colo.—Doty v. Irwin-Phillips Co., 
Le Colox A. 962 61 PR 11:83" 

Gees v. Bates, 79 Ga. 425, 5 
SE 61 s v. Everett, 12 Ga. 30; 
Roosvelt v. McDonnell, 1 Ga. 489. 

lll. Higgins v. Chicago Title, etc., 


Co., 312 Ill. 11, 143 NE 482; Bauer 
Grocer Co. v. McKee Shoe Co., 87 
ae 434; Horton v. Brown, 45 Ill. 
A. 


Iowa.—Black v. Struthers, 11 Iowa 


459; Childs v. Hyde, 10 Iowa 294, 77 
AmD 1138; Postlewait v. Howes, 3 
Iowa 365. 


Ky.—Southard vy. Lewis, 4 Dana 


148; Fennell v. Myers, 76 SW 136, 25 
KyL 589. 
Me.—McNally v. Kerswell, 37 Me. 


BpO: 

Md.—Harwood v. Jones, 10 Gill & 
J. 404, 32 AmD 180. 

Mich.—Manning v. Williams, 2 
Mich. 105. 

Miss.—Robertshaw v. Hanway, 52 
Miss. 713; Freeman vy. Stewart, 41 


for such purpose.?° 
nership property upon the death of a partner may 
sue to set aside a saie or lease by the surviving part- 


[§ 693] (5) Against Surviving Partners.’? 
surviving partners being charged with the duty of 
winding up the firm affairs,”® and hence primarily 
liable for the debts of the firm,’* the general rule, 
in the absence of statute establishing a different 
rule,*® is that actions at law to enforce firm obliga- 
tions must be brought against the surviving partners 
only,’® and it is neither necessary nor proper to join 
the personal representatives of the deceased partner 
as parties defendant.” 
partnership has sold out his interest to his copart- 
ners, and thereafter the purchaser does business in 
his own name until his death, former creditors of 
the partnership cannot sue the seller as surviving 
For a tort committed after the death of 


A receiver appointed for part- 


The 


Where one member of a 


Miss. 138; Robinson v. Thompson, 
Sm. & M. Ch. 454. 

Nev.—Maples v. Geller, 1 Nev. 233. 

N. J.—Rustling v. Brodhead, 55 N. 
J. Eq. 200, 35 A 841. 

N. Y.—Merrill v. Blanchard, 158 N. 
Y. 682, 52 NE 1125 [aff 7 App. Div. 
167, 40. NYS 48]; Richter v. Poppen- 
hausen, 42 N. Y. 373 [aff 9° AbbPrNS 
263]; Voorhis v. Childs, 17 N. Y. 354 
[aff 18 Barb. 592, 1 AbbPr 43]; Smith 
v. Ferguson, 33 App. Div. 561, 53 NYS 
1097; Callanan vy. Keeseville, 48 
Mise. 476, 95 NYS 513; Goelet v. 
McKinstry, 1 Johns. Cas. 405. 

N. C.—McCaskill v. Lancashire, 
83 Nic. 393 

Oh.—Gaines v. Therman, 8 OhNP 
NS. 521. 

Or.—Poppleton v. Jones, 42 Or. 24, 
BC 124 ale), 

Pa.—McClaren v. Citizens’ Oil, ete., - 
Co., 14 Pa. Super. 167; Scranton Sav. 
Bank v. Scranton, 20 Pa. Dist. 829. 

Tenn.—Saunders v. Stallings, 5 
Heisk. 65. 

Tex.—Gaut v. Reed, 24 Tex. 46, 76 
AmD 94; Lovelady v. Bennett, (Civ. 
A.) 30 Sw 1124; Dulaney v. Walshe, 
oe LOX Ilys AS 174, 22 SW 181. 

Wash. —Brigham- EHopkincag Conse 
Gross, 830 Wash. 277, 70 P 480; Brig- 
ham Hopkins Co. v. Gross, 20° Wash. 
218, 54 P 1127; Barlow v. Coggan, 1 
Wash. T. 257 

Eng.— Wilkinson v. Henderson, 1 
Myl. & K. 582, 7 HngCh 582, 39 Re- 
print 801. 

“In a suit against the partnership 
for a partnership debt created while 
the members were living, it is not 
necessary to join the heirs or legal 
representatives of the deceased part- 
ners.’ Colorado River Syndicate 
Subscribers v. Alexander, (Tex. Civ. 
A.) 288 SW 586, 587. 


[a] Remedy against estate of de- 
ceased partner not abandoned.— 
Where an action is commenced 


against partners, and upon the death 
of one is continued against the other 
alone as survivor, although plaintiffs 
might present and prove their claim 
against the estate of the deceased’ 
partner, or proceed in equity to settle 
the rights of the estate and of credi- 
tors, they are not bound to do so, 
and by continuing their action 
against the survivor they do not 
abandon their suit against deceased. 
Van Kleeck v. McCabe, 87 Mich. 599, 
49 NW 872, 24 AmSR 182. 

77. See cases supra note 76. 

78. In re Fackelman, 248 Fed. 565 
(the partnership was dissolved and 
there was no firm entity which would 
entitle creditors to maintain such 
proceedings). 
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the copartner the surviving partner may be sued as 


an individual.?® 
Where a receiver is appointed 


property upon the death of a partner, such receiver 
ean bring an action against the surviving partner, 
if such surviving partner has dealt with the part- 
nership property in a manner prohibited by law.*° 

[§ 694] (6) Against Personal Representatives of 


79. Blanchard v. Farmers’ State 
Bank, 158 Ga. 780, 124 SE 695. 

[al This rule has been applied in 
an action against a surviving partner 
for selling and secreting cotton re- 
ceived by him as a warehouseman 
and thereby putting it beyond the 
power of a mortgagee to foreclose his 
lien. Blanchard vy. Farmers’ State 
Bank, 158 Ga. 780, 124 SE 695. 

80. Mosher vy. Lee, (Ariz.) 261 P 


By, 

81. Liability of estate of deceased 
partner for firm obligations see su- 
pra §§ 631, 632. 

82. U. S—Nelson v. Hall, ) How. 
127, 12 L. ed. 81; Lackner v. ‘McKech- 
ney, 252 Fed. 403, 164 CCA 327 (stat- 
ing rule in Ohio). Compare Troy 
Iron, etc., Factory v. Winslow, 24 F. 
@as. No. 14,199, 1 Bann. & A. 98, 21 
Blatchf. 513 (creditor cannot proceed 
against estate of deceased partner 
if surviving partner is solvent and 
assets of partnership are sufficient). 

Ark.—Smith v. Van Gilder, 26 Ark. 


527; McLain v. Carson, 4 Ark. 164, 

SAM! TTT. 

Pe eulley v. Phelps, 18 Conn. 
Fla. 


pee eae v. Laverty, 3 


Ill.—Union Trust Co. v. Shoemaker, 
Ree Tll. 564, 101 NE 1050 [aff 172 Ill. 
A. 365]; Doggett v. Dill, 108 Ill. 560, 
48 AmR 565 [dist Pahlman v. Graves, 


26 Ill. 405]; Silverman v. Chase, 90 

Ill. 37; Mason v. Tiffany, 45 Ill. 392; 

Eads v. Mason, 16 Ill. A. 545. 
Ind.— Newman v. Gates, 165 Ind. 


171, 72 NE 638, 6 AnnCas 649; Ralston 
v. Moore, 105 Ind. 243, 4 NE 673; 
Braxton v. State, 25 Ind. 82; Vance 
v. Cowing, 13 Ind. 460; Small v. Da- 
vis, 12 Ind. A. 635, 40 NE 934. 

Iowa.—Postlewait v. - Howes, 3 
Iowa 365. 

Me.—Bass v. Emery, 74 Me. 338. 


Mass.—Hawkes v. Greenfield First 
Nat. Bank, 163.NE 249. 

Mich.—Van Kleeck v. McCabe, 87 
Mich. 599, 49 NW 872, 24 AmSR 182. 


Miss.—Irby v. Graham, 46 Miss. 
425; Freeman v. Stewart, 41 Miss. 
138. 


Okl1.—Ely Walker Dry Goods Co. 
v. Blake, 59 Okl. 103, 158 P 381. 

Pa—Blair.v. Wood, di08) Pay 273; 
Moore’s App., 34 Pa. 411. Compare 
Caldwell v. Stileman, 1 Rawle 212; 
Lang v. Keppele, 1 Binn. 123 (both 
decided prior to statute changing 
the rule). 

Tenn.—Saunders v. Wilder, 2 Head 
ft 


Tex.—Gaut v. Reed, 24 Tex. 46, 76 
AmD 94. 

Wis.—Smith Lumber Co. v. Fitz- 
hugh, 167 Wis. 355, 167 NW 455. 


Eng.—In re Hodgson, 31 Ch. D. 
177 ikcendall -v. 7Elamailiton, 3:6: PsyD: 
403; Ridgway v. Clare, 19 Beav. 111, 


52 Reprint 291; Brown v. Gordon, 16 
Beav. 302, 51 Reprint 795; Hills v. 
McRae, 9 Hare 297, 41 EngCh 297, 68 
Reprint 516; Cheetham v. Crook, Mc- 
Clell. & Y. 307, 148 Reprint 429; 
Devaynes v. Noble, 1 Meriv. 529, 35 
Reprint 767, 19 ERC 774; Wilkinson 
v. Henderson, 1 Myl. eK 582, 
EngCh 582, 39 Reprint 801; Stephen- 
son v. Chiswell, 3 Ves. Jr. 566, 30 
Heprine 1158; Thorpe v. Jackson, 2 
Dioeitccs OF Fixch. 553, 160 Reprint Ely 
‘It is now a rule of law too well 
settled to be shaken, that the cred- 
itor of a partnership may, at his op- 
tion, proceed at law against the sur- 
viving partner, or go in the first in- 
stance into equity against the repre- 
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for partnership 


ners.°? 


sentatives of the deceased partner.” 


Nelson v. Hill, 5 How., (U..S.) 127, 
13 3e 812) Teed sS i: 

fa] Reason for rule.—‘‘The in- 
tention of the. legislature, as the 


statute shows, is to have an insolvent 
estate [of a deceased partner] fully 
and finally settled and the avails ap- 
portioned among the creditors, at*an 
early day; and that no ereditor shall 
participate in these avails, who did 
not present his claim within the time 
allowed. What now, we ask, shall 
a creditor having a claim against the 
partnership do with it, in order to 
secure its payment? Is he driyen 
to commence a suit, at once, against 
the surviving partner, because he is, 
or may be supposed ‘to be solvent? 
And if he is in fact solvent, he may, 
before judgment is obtained against 
him, become insolvent; so he may 
abscond from«the-eduntry, or he may 
have no property that can be taken 
in execution, and in the meantime, 
the limitation of presenting claims 
against the creditor becomes hope- 
lessly remediless. The surviving 
partner, too, has a deep interest in 
the presentation of claims to the 
commissioners. How else will he be 
safe, if the partnership shall, in the 
end, turn out to be indebted to him? 
He, no more than these creditors of 
the partnership, can come in after- 
wards for a share of the estate. 
Why then is not this a claim and a 
debt, within the proper meaning and 
necessities of the statute? Claims 
much more uncertain and contingent, 
if indeed there be here any uncer- 
tainty, are presented and allowed by 
commissioners, every day; and this 
must be so, or they would be entirely 
lost.” Camp v. Grant, 21 Conn. 41, 
54, 54 AmD 321 

[b] No additional liability thrown 
on estate.—‘‘This redress in chancery 
of permitting resort against the ad- 
ministrator of the decedent, before 
exhausting legal remedy against the 
survivor, does not rest upon the 
promise that an additional charge or 
responsibility is thrown upon the es- 
tate; such is. not the case, for, if 
the firm’s assets are able to respond 
to all the joint debts, the administra- 
tor, upon account taken between him 
and the survivor, would be fully re- 
funded. The effect is to give a freer 
remedy to creditors, not to enlarge 
the ultimate liability of either party, 
or to change the relative rights of 
the survivor and the administrator 
as respects the several estates over 
which they preside.’ Irby v. Gra- 
ham, 46 Miss. 425, 428. - 

[c] Where partnership notes 
were joint and several, the estate of 
a deceased partner may be sued 
thereon without exhausting the rem- 
edy against the surviving partner. 
Filley v. Phelps, 18 Conn. 294. 

[d] Recovery of judgment against 
an insolvent surviving partner is not 
necessary before resort may be had 
in equity against the estate of the 
deceased partner. Vance v. Cowing, 
13 Ind. 460. 

[e] A showing of insolvency of 
the surviving partner is not neces- 
sary in order that a creditor may 
pursue his remedy against the es- 
tate of the deceased partner. Camp 
vy. Grant, 21 Conn, 41,54 AmD 321, 

[f] In equity a partnership cred- 
itor is entitled to satisfaction out of 
the: assets of a deceased partner, al- 
though it is not proved that the sur- 
viving partner is insolvent. Wilkin- 


Deceased Partner.*1 
creditor is permitted to pursue his remedy against 
the estate of a deceased partner without first ex- 
hausting his remedies against the surviving part- 
In other jurisdictions the rule is that a firm 
creditor cannot proceed against the estate of a de- 
ceased partner until he has exhausted his legal rem- 
edies against the surviving 
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In some jurisdictions a firm 
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partners,** unless he 


son v. Henderson, 1 Myl. & K. 582, 7 
EngCh 582, 39 Reprint 801. 

Action against surviving partner 
and repreSentative of deceased part- 
ner jointly see infra §§ 695-700. 


S33. -Hotopp Ww.) Eluber,~ 1608 sNeows 
524, 55 NE 206; Harbeck v. Pupin, 
P2SIIN fo Vill ee) 3 1 Ja EZO emia 


Cole, 55 N. Y. 124,14 AmR 198 [aff 
66 Barb. 282, 64 Barb. 406]; Hoyt v. 
Bonnett, 50 N. Y.2638 [rev 58 Barb. 
S295 Richter =v. EC ote aes 42 
N. Y. BES 5 AbbPYNS 263; Voorhis 
Vv. Childs, Ae geUINS weve eo Dae "Hentz v. 
Havemeyer, 132 App. Div. DOs pauls 
NYS sie Leggat v. Leggat, 79 App. 
Diy. 141, 80- NYS. 327 -[afé.176 INV Wc 
590 mem, 68 NE 1119 mem]; Tracy 
v. Suydam, 30 Barb. (N. Y.) £10: 
Matter of Burdick, 79 Misc. 167, 140 
NYS 582 [mod on other grounds 161 


App. Div. 907 mem, 145 NYS 1115 
mem (aff 212 N. Y. 553 mem, 106 NE 
1082 mem)]; Grant v. Shurter, 1 
Wend. (N. Y.) 148; Hammersley v. 
Lambert, 2 Johns. Ch. (N. Y.) 508; 
Slatter v. Carroll, 2 Sandf. Ch. (N. 
Ves) COM Scer Day LOriey me Slant Clee eel ae 
801, 24 "A 835; Shaw v. Knowles, 3 
ge pa 


_ “The estate of a deceased partner 
is not liable to firm creditors until 
the remedies against the surviving 
members have been exhausted, or, 
at least, until it is shown that the 
survivors are insolvent.’ Hotopp v. 
Huber, 160 N. Y. 524,532, 55 NE 206. 

[a] Although the ‘creditor is the 
wife of the surviving partner, she 
must comply with a statute requir- 
ing that a firm creditor shall first 
pursue the surviving partner to final 
judgment and execution before pro- 
ceeding against the personal repre- 
sentatives of the eae ae ee 

ile 


ee Aig, ov emene, ale” aRe 24 A 
[b] Exhausting remedy against 


insolvent survivor necessary.—W here 
the statute provides that, before su- 
ing the personal. representatives of 
a deceased partner on a firm obliga- 
tion, the creditor shall first pursue 
the surviving partner to final judg- 
ment and execution, and makes no ex- 
ception in case of insolvency, the 
course required by the statute must 
be pursued, even though the _ sur- 
viving partner be insolvent. Tay- 
lomavarSilater, vii aslo Odes odes 835 
(“The fact that it can do no good 
to pursue an insolvent debtor is a 
consideration which cannot move the 
court against the express terms of 
the statute’’). 

[c] Sufficient compliance with re- 
quirements.—Where the sheriff re- 
turned upon an execution against two 
surviving partners that he “could find 
no property of either of them within 
his precinct, and that one of the de- 
fendants was not in the state, and 
the other was so sick that without 
endangering his life he could not be 
committed to jail, it was held that 
the creditor had satisfied the re- 
quirements of theystatute prescrib- 
ing that survivi partners’ shall 
be pursued to final judgment and 
execution, before a claim against the 
firm shall be valid against a repre- 
sentative of a deceased copartner. 
Shaw v. Knowles, 3 R. I. 112. 

[a] Undiscovered property of sur- 
viving partner.—An action will lie 
for the recovery of a partnership 
debt against the representatives of 
a deceased partner, after the recov- 
ery of a judgment therefor against 
the survivor and the return of an 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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shows that the surviving partners are insolvent,’4 
so that full satisfaction of his claim cannot be se- 
eured from them,*® or that some other special rea- 
son of an equitable nature exists.’® 
which have been asserted are that the partnership 
estate must be exhausted before bringing action 
against the personal representatives of a deceased 
partner,S* or that it must be shown, before bringing 
such action, that the partnership assets are insuf- 
ficient to pay the debts.** It has even been held that, 
where there is a surviving partner, the personal 
representative of a deceased partner cannot be sued 
Under a statute providing that, 
where two or more persons are indebted on a joint 
contract and either of them dies, his estate is hable 
and the claim may be allowed as if the contract had 
been joint and several and the other party to the 


for a firm debt.*® 


execution unsatisfied, notwithstand- 
ing it may be shown that the sur- 
vivor had property, out of which the 
execution might have been satisfied 
which was not discovered by the 
sheriff. Pope v. Cole, 55 N. Y. 124, 
129, 14 AmR 198 [aff 66 Barb. 282, 
64 Barb. 406, and quot Leggat v. Leg- 
Sat, 19° App.—Div2e 141,145, 80 -NYS 
so (ate 176. N.Y. 590 -mem;, 68 
NE 1119 mem)] (‘the plaintiffs were 
not in fault for the failure of the 
sheriff to discover this property. 
They had done all that was required 
of them when they had delivered the 
execution to the sheriff. It was not 
their, but the duty of the sheriff, to 
ascertain whether the debtor had 
property to satisfy it; and when the 
sheriff returned that he had not, the 
legal remedy was exhausted, and 
the plaintiffs were at liberty to pur- 
sue their equitable remedy against 
the estate of the deceased’’). 

[e] Insolvency of the partnership 
does not furnish a sufficient reason 
for proceeding against the personal 
representatives of the deceased part- 
ner without exhausting the remedy 
against the surviving partner where 
the latter is not shown to be insol- 


vent. Dubois’ Case, 3 AbbPr (N. Y.) 
akr(t(e 
[f] Where the business is con- 


ducted in the name of one partner 
only, the firm creditors may, on his 
death, proceed against his estate in 


the first instance without first re- 
sorting to the surviving partner. 
Kohler v.. Matlage, 72:'N. Y. 259 [aff 
42 N. Y. Super. 247]. 

84 Winfrey v. Clarke, 107 Ala. 
355, 18 S 141; Seligman vy. Fried- 
Tander, 199 IN-Ys 378, 92 NE 1047; 
Hotopp v. Huber, 160 N. Y. 524, 55 
NE 206; Harbeck v. Pupin, 123 N. 


Y. 115, 25 NE 311; Chittenango First 
Wat. Bank v.- Morgan, 73 N: Y. 593 
{aff 6 Hun 346]; Haines v. Hollister, 
C45.Ne oY. 1s. PopelvarCole, 55. Ni -Y: 
124, 14 AmR 198 [aff 66 Barb. 282, 
64 Barb. 406]; Van Riper v. Poppen- 
hausen, 43 N. Y. 68; Bloodgood v. 
Bruen, 8 N. Y. 362, Seld. 129 [rev 6 
N. Y. Super. 427]; Booth Bros., etc., 
Granite Co. v. Baird, 838 App. Div. 
495, 82 NYS 432; Tracy v. Suydam, 
30 Barb. (N. Y.) 110; Voorhis v. Bax- 
ter, 18 Barb. 592, 1 AbbPr 43 [aff 17 
N. Y. 354]; Lawrence v. Leake, etc., 
Orphan House, 2) Den: N.Y.) <577; 
Copeutt v. Merchant, 4 Bradf. Surr. 
(N. Y.) 18; Horsey v. Heath, 5 Oh. 
353; Galt v. Calland, 7 Leigh (34 
Va.) 594; Sale v. Diskman, 3 Leigh 
(30 Va.) 548. But see Taylor v. Slat- 
pe R. I. 801, 24 A 835 (supra note 

“Where the plaintiff can prove the 
insolvency of the survivor, and thus 
show that he has no legal remedy for 
the collection of his debt against 
him, he may proceed to enforce pay- 
ment from the estate of a deceased 
partner, or other joint debtor, with- 
out bringing an action against the 


£47 C. J—69] 
£ 


‘ 


PARTNERSHIP 


Other rules 


sonal 


survivor... [Pope v. -Coley, 55aNe ey, 
124, 129, 14 AmR 198 [aff 66 Barb. 
282, 64 Barb. 406]. 

“Hor time out of mind, the repre- 
sentatives of a deceased partner 
could not be sued at law unless the 
surviving partners were insolvent, or 
some other special reason of an equi- 
table nature existed. The theory of 
the law was that the joint liabilities 
should be paid from the joint prop- 
erty if possible and not until that 
remedy was exhausted, or 
thereto Shown: to be useless, could 
payment from the individual prop- 
erty be exacted.’’ Seligman v. Fried- 
lander, 199) INiy Ya 373) 3:76) 692 aN Hi 
1047 (rule not changed by statute). 

fa] Affidavit of insolvency.—Un- 
der Clay Dig. p 324 § 67, a,firm cred- 
itor may proceed to judgment against 
the personal representatives of a de- 
ceased partner and have execution 
against him for his recovery, without 
prosecuting the surviving partners 
to insolvency, if he makes an af- 
fidavit that the surviving partners 
are insolvent, or unable to pay the 
amount of the debt, or beyond the 
jurisdiction of the court, or he may 
sue and recover judgment without 
making such affidavit; but in such 
event he cannot have execution on 
the judgment until he has sued the 
surviving partners to insolvency. 
McCulloch v. Judd, 20 Ala. 703. 

85. Slatter v: Carroll, 2°Sandf. Ch. 
(N. Y.) 573. And see cases supra 
note 84. 

86. Seligman v. Friedlander, 199 
N. Y. 373, 92 NE 1047 (supra note 


85); Copeutt v. Merchant, 4 Bradf. 
Surry CNY.) £8. 
87. Island Sav. Bank v. Galvin, 


TOMES Le 5693.60 ALE 125) 

[a] A note signed by all the part- 
ners in their individual names is 
merely their joint note and not a 
partnership obligation, and hence is 
not: within the purview of a statute 
requiring the partnership estate to be 
exhausted before bringing action 
against the personal representatives 
of a deceased partner. Island Sav. 


roa VauGalviny LRT 569) 1360 AL 
88. De Monco v. Means, 47 Colo. 


Ti mhOM ee ANON, 

{a] Claim ex contractu for a part- 
nership debt cannot be maintained 
against the estate of a deceased 
partner, in the absence of a showing 
of a final settlement between the 
surviving partner and the estate, and 
that the partnership assets are in- 
sufficient to pay the debts. De Mon- 
co v. Means, 47 Colo. 457, 107 P 1107. 

39. Burgwin v. Hostler, 1 N. C.. 75, 
1 AmD 582 (‘where one partner 
dies, the whole debt survives against 
the other, and the executors of the 
deceased partner not being originally 
liable, cannot be made so, by suing 
them’’) 

90. Smith Lumber Co. v. Fitz- 
hugh, 167 Wis. 355, 167 NW 455. 


resort’ 
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joint contract may be compelled to contribute, the 
surviving partner need not be made a party to an 
action against the representatives of the deceased 
partner on such a contract.?° 

[§ 695] (7) Against Surviving Partners and Rep- 
resentatives of Deceased Partner Jointly—(a) Ac- 
tions at Law Generally. At common law, it is well 
settled as a general rule that, in an action at law, 
the surviving partners and the representatives of 
a deceased partner cannot be joined as defendants.°+ 

[§ 696] (b) Suits in Equity Generally. In equity, 
a bill for the enforcement of a firm obligation may 
be filed against the surviving partner and the per- 
representatives 
jointly,®? and where a remedy is sought in equity 
against the personal representatives of a deceased 
partner for the debts of the firm, the surviving part- 


of the deceased partner 


91. Knox v. Bates, 79 Ga. 425, 5 
SE 61; Ross v. Everett, 12 Ga. 30; 
Richter v. Poppenhausen, 42 N. Y. 
373, 9 AbbPrNS 263; Tiffany v. Hess;. 


. Compare Carter v. Currie, 
5 Call (9 Va.) 158 (where it seems to 
have been regarded as proper to join 
the surviving partner and the execu- 
tor of the deceased partner as de- 
fendants). 

[a] The reason is that, in the ab- 
sence of a statute providing other- 
wise, the rule at law and in equity 
is that a partnership debt is joint and 
not several, and upon the death of 
a partner the only liability at law is 
that of the sufviving partner, and 
the estate of the deceased partner is 
made available only through the 
equities existing in favor of the sur- 
viving partner which the partnership 
creditors are allowed to make use of. 
Campbell v. Farley, 18 Ont. Pr. 97. 

[b] Waiver of objection.—Where 
a partner is sued jointly with a per- 
sonal representative of his deceased 
partner, he cannot, after judgment, 
object to the misjoinder. Johnson v. 
Weller, 54 Pa. Super. 481 (his rem- 
edy was by plea in abatement, or 
amendment of the record prior to 
judgment). 

92. U. S.—Vose v. Philbrook, 28 F. 
Cas. No. 17,010, 3 Story 335. 

Fla.—Fillyau v. Laverty, 3 Fla. 72. 

Ga.—Knox vy. Bates, 79 Ga. 425, 5 
SE 61. 

Ill.— Higgins v. Chicago Title, ete., 


ConroL2aliy At Las Ni BAe, 

N. Y.—Haines v. Hollister, 64 N. 
Y. 1; Tiffany v. Hess, 67 Mise. 258, 
122 NYS 482 [aff 140 App. Div. 933 


mem, 125 NYS 1147 mem]. 
ie I.—Pearce v. Cooke, 13 R. I. 

Va.—Jackson v. King, 8 Leigh (35 
Va.) 689 (personal representatives of 
partner who died first and heirs of. 
surviving partner joined). 

Eng.—Wilkinson vy. Henderson, 1 
Myl. & K. 582, 7 EngCh 582, 40 Re- 
print 801. 

See Indiana Pottery Co. v. Bates, 
14 Ind. 8 (where a firm pays for land 
and it is conveyed to one of the part- 
ners, and subsequently a suit is 
prought by one claiming title under 
the firm for a conyeyance of the 
land, the heirs of the partner to 
whom the land was conveyed are 
proper defendants and they cannot 
object that the surviving partners 
and the heirs of deceased partners 
are made codefendants). 

“Under the general rule of equity 
pleading that all persons interested 
in the controversy which is the sub- 
ject of the action should be made par- 
ties, the representatives of the de- 
ceased partner should be made par- 
ties to all suits in equity involving 
the assets of the partnership.” Hig- 
gins v. Chicago Title, ete., Co., 312 Il. 
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ners should be made parties.?* The representatives 
of a deceased partner are necessary parties to a cred- 
itor’s bill to vacate a fraudulent assignment by the 
surviving partner.®# 

[§ 697] (c) Actions Concerning Land. The rep- 
resentatives of the deceased partner are properly 
joined with the surviving partners as defendants in 
an action to compel a conveyance of,®® or to deter- 
mine the title to,°® land held by the firm, to fore- 
close a mortgage on firm real estate,®” or to subject 
the firm real estate to the payment of debts.°® 

[§ 698] (d) Tort Actions. It has been considered 
that an action for death, alleged to have been caused 
by the negligence of a firm, may properly be brought 
against the surviving partner and the representa- 
tives of the deceased partner.®® 

. [§ 699] (e) Actions Commenced during Life of 
All Partners. Where a partner dies pending an ac- 
tion against the partnership,’ the action may, ac- 
cording to some authorities, be continued against the 
surviving partner and the personal representatives 
of the deceased partner jointly,? although it is, a 
a general rule, unnecessary to do so.? 

[§ 700] (£) Effect of Statutes. In some jurisdic- 
tions, by virtue of statutes,* such as those abolishing 
the distinction between actions at law and suits in 


11, 25, 148 NE 482. 
[a] Where redress is sought for 


me 


tenants in 
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- 
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equity,® it is held that a surviving partner and the 
legal representatives of a deceased partner may be 
sued together on a firm contract or obligation. Ac- 
cordingly, where an executor is sued jointly with a 
certain company, his motion to have a third person 
brought in as a codefendant, on the ground that such 
third person and decedent were partners in such 
company, should be granted.’ 

[§ 701] b. Defenses.* In an action against a 
partnership, in the firm name, a surviving partner 
should defend on behalf of the firm.® In an action 
against the personal representatives of a, deceased 
partner an answer setting up that the claim sued 
on is an individual debt of the surviving partner 
states a good defense.t° Where the wife of a de- 
ceased partner has possession of partnership assets 
misapplied by her husband and delivered to her with- 
out consideration, she cannot defeat an action by 
the surviving partner to recover such assets on the 
ground that, because she has no homestead or other 
exempt property, she should be permitted to re- 
tain such assets as exemptions or in lieu of exempt 


~property.1+ 


[§ 702] c. Jurisdiction.1? The remedy of a firm 
ereditor against a surviving partner is at law and 
not in equity,’* but the remedy against the represen- 


heirs and the surviving partners, as|B. 714. 
common.” 


Hanway v. 7. National Exch. Bank vy. Galvin, 


OY ve a: 
nee 


a breach of trust by a member of a 
firm in connection with the partner- 
ship business, the surviving partners 
and the personal representatives of 
the deceased partner may be joined 
as defendants. Tiffany v. Hess, 67 
Mise. 258, 122 NYS 482 [aff 140 App. 
Div. 933 mem, 125 NYS 1147 mem]. 

[b] Where the surviving partners 
are insolvent, a creditor may proceed 
in equity against the surviving part- 
ners and the representatives of a de- 
ceased partner jointly. Haines v. 
Hollister, 64 N. Y. 1. 

{e] Bill not multifarious.—W here 
a bill is filed against the representa- 
tives of a deceased partner, to obtain 
satisfaction of a copartnership debt, 
out of the estate of decedent, the 
joining of the surviving partner, who 
is insolvent, with them as a defend- 
ant does not render the bill multi- 
farious, or authorize such representa- 
tives to demur. Butts v. Genung, 5 
Paige (N. Y.) 254 (where it was not 
decided whether it was necessary to 
make the insolvent partner a party). 

93. Hafey v. Mitchell; 293 Fed. 27 
(holding, however, that under the pe- 
culiar circumstances of the particular 
case the denial of a motion to-bring 
in the surviving partner as a defend- 
ant was not prejudicial error). 

fa] “Ihe reason given for the rule 
is that the surviving partners have 
an interest in contesting the assert- 
ed liability and a right to be heard 
in ascertaining its amount.” Hafey 
v. Mitchell, 293 Fed. 27, 29. 
Citizens’ Mut. Ins. Co. v. 
59 Miss. 305. 

95. Indiana Pottery Co. v. 


Marble v. Marble, 4 KyL 360. 

97. Baxter v. Turnbull, 2 Grant Ch. 
(Ont.) 521. 

98. Hanway v. Robertshaw, 49 
Miss. 758; Jackson v. King, 8 Leigh 
(35 Va.) 689 (personal representatives 
of partner who died first and heirs 
of surviving partner joined). 

{a] Reason for rule.—‘The real 
estate of the partnership is held by 
the partners as tenants in common 
at law, and upon the death of one of 
them, his estate in the lands descends 
to his heirs. And whenever it be- 
comes necessary to resort to the real 
estate thus held, for the payment of 
debts, a bill in chancery for that pur- 
pose should be brought against the 


Ligon, 


Bates, 


Robertshaw, 49 Miss. 758, 760. 

99. Helm v. O’Rourke, 46 La. Ann. 
178, 15 S 400. 

Abatement or survival of cause of 
action ex delicto on death of tort- 
feasor generally see Abatement and 
Revival §§ 339-389, b 

1. Dissolution of firm pending suit 
generally see supra § 494. 

2. Gaines v. Therman, 8 OhNPNS 
521; Wilkins v. Eadis, 4 Que. Pr. 402. 

3. See Abatement and Revival § 
494, 

4. See statutory provisions. 

[a] Liability of partners not 
changed.—‘‘By allowing the _ repre- 
sentative of the deceased partner to 
be joined in the same action with the 
survivor, the statute does not. alter 
or change the liability of partners, 
as defined by law, but, on the con- 
trary, it assumes that the representa- 
tive of the deceased partner will pro- 
tect himself by pleading any legal or 
equitable defense he may have to 
such action so brought against him as 
the representative of such deceased 
.’ Garrard v. Dawson, 49 Ga. 
434, 436. 

5. Ely Walker Dry Goods Co. v. 
Blake, 59 Okl. 108, 158 P 381; Wiesen- 
feld v. Byrd, 17 S. C. 106. 

[a] Same forms and separate judg- 
ments.—Under statute by virtue of 
which actions at law and suits in 
equity are prosecuted with the same 
forms, and separate judgments may 
be entered against the several defend- 
ants, there is no objection to a single 
action against a surviving partner 
and the personal representatives of a 
deceased partner. Wiesenfeld v. 
Byrd due Crest 06: 
case U. S.—U. S. v. Hughes, 161 Fed. 


Ga.—Anderson v. Pollard, 62 Ga. 
46; Pullen vy. Whitfield, 55 Ga. 174; 
Garrard v. Dawson, 49 Ga. 434; Live- 
ly v. Ward, 23 Ga. A. 805, 99 SE 632. 

N. Y.—Ricart v. Townsend, 6 How 
Pr 460. 

Okl.—Ely Walker Dry Goods Co. v. 
Blake, 59 Okl. 1038, 158 P 381. 
ioe: C.—Wiesenfeld v. Byrd, 17 S. C. 

Tenn.—Trundle v. Edwards, 4 Sneed 
ra Simpson v. Young, 2 Humphr. 
514. 

Tex.—Henderson v. Kissam, 8 Tex. 


Eng.—Ellis v. Wadeson, [1899] 1 Q. 


LOGR ATS 1:59) esis Aisa 1s 

8. Set-off and counterclaim see Set- 
Off and Counterclaim [34 Cye 739]. 

9. Ellis v. Wadeson, [1899] 1 Q. B. 
714 (applying the principle stated in 
a case where a partner died after the 
action was brought,.an& holding that 
the surviving partner must defend 
for the firm and in the firm name; 
and where he put in a defense for 
himself alone, a default judgment was 
properly given). 

10. Fordice v. Scribner, 108 Ind. 85, 
9 NE 122. 

11. Gloor v. Allen, 47 Tex. Civ. A. 
519, 105 SW 5389. 

12. Jurisdiction 
Courts §§ 13-177. 

13. Pearson v. Keedy, 6 B. Mon. 
(Ky.) 128, 48 AmD. 160 (‘“‘We do not 
find, either in principle or precedents, 
any authority for the position that 
the creditor of a firm may, upon the 
death of one of the partners, go into 
Chancery aS a matter of course, to 
coerce satisfaction of a legal demand, 
out of the effects of the firm in the 
hands of the survivor. If the sur- 
vivor is solvent the legal remedy 
against him is plain and as efficient 
to reach the effects of the firm in his 
hands, of whatever description they 
may be, as the like remedy against 
any other individual is, to reach his 
effects of the same species. The sur- 
vivor is, at law, the only debtor of 
the firm creditor, and through him 
the visible effects of the firm in pos- 
session, and of which, for the pur- 
pose of paying debts, he is entitled 
to the custody and control, are ac- 
cessible by legal execution. The debt 
being his own, his individual prop- 
erty which had never belonged to the 
firm, is also accessible in the same 
manner. There is, therefore, no fail- 
ure of the legal remedy while either 
the effects of the firm or those of the 
survivor, of a species liable to ex- 
ecution, remain in his hands; and as 
it is immaterial to the creditor wheth- 
er his debt is satisfied out of the 
individual effects or out of those 
which had belonged to the firm, even 
the conversion of the latter into 
choses in action, gives him no cause 
for going into Chancery to reach 
them, while the former remain acces- 
sible to his legal remedy’). And see 
cases supra § 693 note 76. 


generally see 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tatives of a deceased partner is in equity,’* or, under 
some statutes, in the court of probate jurisdiction.'® 
Where a partnership, whose members invested dif- 
ferent amounts and had varying interests, sold prop- 
erty to one of the partners, and some partners were 
dead, a suit by other surviving partners against the 
purchasing partner to collect the purchase money 
was properly brought in equity.1° Where a partner- 
ship debt was assigned to a deceased partner, and 
the residence of the survivor was unknown, so that 
a warrant of attorney to sue at law could not be ob- 
tained, it was held that the executor of the deceased 
partner could recover the debt in equity.*? 

[§ 703] d. Limitations of Actions.15 Statutes 
limiting the time within which particular actions 
must be brought!® apply to actions by or against 
the surviving partners or the personal representa- 
tives of a deceased partner.*° That the representa- 
tives of a deceased partner can set up the statute of 
limitations against a firm creditor while the surviv- 
ing partner remains liable and has the right of con- 
tribution against them has been both affirmed?! and 
denied;?? and in a case where both partners died 
and a firm creditor filed his petition and claim against 
the individual estate of the partner who last died, 
within the time allowed by statute therefor, it was 
held that he was properly allowed to amend his pe- 
tition so as to prefer his claim against the partner- 
ship estate, although the time within which claims 
might be presented against the estate of the partner 
who first died had expired.?* In jurisdictions where 
the creditor is not entitled to sue pending the ad- 
ministration of the firm estate in specified courts, 
the statute of limitations does not run against his 
claim during such settlement;?* but where it has 
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been determined by the federal court that an action 
may be maintained against a surviving partner to 
collect a firm debt without making the personal rep- 
resentative of the deceased partner a party to the 
action,2° although this is contrary to the rule prevail- 
ing in a state court, limitation runs against such 
an action brought in the federal court from the time 
when the cause of action accrued, notwithstanding 
the state statute suspends the right of action against 
the estate of the deceased partner while administra- 
tion is pending and provides that the time of such 
suspension shall not be counted.in computing the 
period of limitation.?® 

[§ 704] e. Laches.27 Laches on the part of a firm 
creditor, with respect to the enforcement of his 
claim, may result in a loss of his right to enforce the 
same against either the surviving partner?® or the 
personal representatives of the deceased partner.”® 

[§ 705] f. Parties.2° The question of the pro- 
priety of joining the surviving partners and the 
personal representatives of a deceased partner as 
coparties in an action or suit arising out of the part- 
nership has already been considered.*+ In a proper 
case the representative of the estate of the deceased 
partner may appear and defend in an action against 
the surviving partners in order to prevent a wasting 
of the assets.°? So, althoueh theoretically the exee- 
utors may represent those interested in the estate of 
a deceased partner, they may be permitted to inter- 
vene in a proper case to protect their ultimate in- 
terests.3° 

[§ 706] g. Provisional Remedies—(1) Attach- 
ment.** Where one or more of the statutory grounds 
for attachment are shown’ to exist,?® the writ may 
issue in an action against surviving partners as 


14. U. S.—Nelson v. Hill, 5 How. 
127, 12 L. ed. 81; Hafey v. Mitchell, 
293 Fed. 27; Vose v. Philbrook, 28 F. 
Cas. 17,010, 3 Story 335. 

Ala.—Waldron v. Simmons, 28 Ala. 
629. 

Fla.—-Fillyau v. Laverty, 3 Fla. 72. 

Ga.—Knox v. Bates, 79 Ga. 425, 5 
SE 61. 

Tll.—E. A. Moore Furniture Co. v. 
Prussing, 71 Ill. A. 666. 

Ind.—Weyer v. Thornburgh, 15 Ind. 
124. 

Ky.—Pearson vy. Keedy, 6 B. Mon. 
128, 48 AmD 160. 

N. Y.—Harbeck v. Pupin, 123 N. Y. 
115, 25 NE 311; Copcutt v. Merchant, 
4 Bradf. Surr. 18. 

Ss. C.—Philson v. Bampfield, 3 S. C. 
Pe 2022 . 

Va.—Galt v. Calland, 7 Leigh (34 
Va.) 594; Sale v. Dishman, 3 Leigh 
(34 Va.) 548. 

Eng.—Hills v. McRae, 9 Hare 297, 
41 EngCh 297, 68 Reprint 516; Brett 
V.uBbeckwith, 3 Jur, N.S. 31, 19 ERC 
313 


And see cases supra § 694. 

{a] After judgment against the 
surviving copartner, upon a promis- 
sory note of the firm, an action at law 
cannot be maintained upon it by the 
holder, against the representative of 
the deceased copartner. The surviv- 
ing copartner may be entitled to con- 
tribution, and if he is insolvent, the 
estate of the deceased copartner may 
be made responsible, but it must be 
by suit in equity. Philson v. Bamp- 
field, /35S.. ‘C455 2.02% 

{[b] The original jurisdiction of 
equity is not taken away by statutes 
providing that the personal repre- 
sentatives of a deceased partner may 
be sued at law on the firm obligations. 
Waldron v. Simmons, 28 Ala. 629. 


15. Lewis v. Moore, 9 Rob. (La.) 
196; Anderson v. Birdsall, 19 -La. 
441; Bostwick’s Hst, 8 Pa. Dist. & Co. 
455. 


. 16. Sessoms. v. Ballard, 160 Ark, 


146, 254 SW. 446. 


17. Drake v. Blount, 17 N. C. 353. 

18. Limitations of actions general- 
ly gee Limitations of Actions 37 C. J. 
p ; . 

19.- See statutory provisions. 

20. Ala.—Goldsmith v. Hichold, 94 
Ala. 116, 10 S 80, 38 AmSR 97. 


Ga.—Willis v. Sutton, 116 Ga. 283, 


42 SE 526. 

Me.—Bennett v. Bennett, 92 Me. 80, 
42 A 237. 

Mo.—Denny v. Turner, 2 Mo. A, 52. 


N. Y.—Gibbons v. Bush Co., 115 
App. Div. 619, 101 NYS 721; Cohen v. 
Hymes, 64 Hun 54, 18 NYS 571. 

Tenn.—Hambough v. ‘Carney, (Ch. 
A.) 62 SW 503. ‘ 

Va.—Lovett v. Perry, 98 Va. 604, 
She «33. 

Eng.—Brown v. Gordon, 16 Beav. 


302, 51 Reprint 795; Braithwaite v. 
Britain, 1 Keen 206, 15 EngCh 206, 48 
Reprint 285. 

Ont.—McFadgen  v. 
Grant Ch. 272. 

[a] Appointment of a receiver in 
an action against the surviving part- 
ner aS an individual does not stop 
the running of limitations against a 
firm action where it does not interfere 
with him as the surviving partner. 
Gibbons -v. Bush Co, 115, App. Div: 
619; 101 NYS 721. 

21. Way v. Bassett, 5 Hare 55, 26 
EngCh 55, 67 Reprint 825. 

22. Buckingham v. Ludlum, 387 N. 
J. Eq. 137 [aff 41 N. J. Eq. 348, 7 A 
851]; Winter v. Innes, 4 Myl. & C. 
101, 18 EngCh 101, 41 Reprint 40. - 

23. Brooks v. Brooks, 12 Heisk. 
(Tenn.) 12. 

[a] Reason for rule.—‘‘The credi- 
tor might recover against Brooks’s 
administrator, and then he might re- 
sort to the partnership effects for 
proper reimbursement, and this would 
equally affect Suggs’s estate. Why 
confine the creditor to Brooks’s ad- 
ministrator, and impel him upon the 
partnership fund, when the same re- 
sult might be accomplished, without 
circuity, by allowing the creditor 


Stewart, 11 


himself to resort to the partnership 
fund in the first instance?’ Brooks v. 
Brooks, 12 Heisk. (Tenn.):12, 17. 

24. Brigham-Hopkins Co. v. Gross, 
30 Wash. 277, 70 P 480; Brigham-Hop- 
kins Co. v. Gross, 20 Wash. 218, 54 
Teen hi ledge 

See generally supra § 693. 

26. Brigham-Hopkins Co. v. Gross, 
ieee ct, 

- aches generally see Equit 
§§ 211-252. raf gai ops 

28. Lincoln County Bank v. Leek, 
(Ark.) 292 SW 408. ‘ 

[a] TIllustration.—Where a bank 
held a past-due note indorsed by a 
partnership for approximately three 
years, and all the parties interested 
acted under the belief that the note 
had been paid, it was held that it 
would not be proper to permit the 
bank to come in thereafter, when the 
chief actor in the matter was dead 
and unable to testify, and recover 
the amount of the note as against the 
Surviving partners and the maker. 
Lincoln County Bank v. Leek, (Ark.) 
292 SW 408 (where the court said: 
“We feel that the evidence, without 
setting it out, was sufficient to justi- 
fy the chancellor in finding that the 
note either was paid, or, if not paid, 
it was due to the negligence of the 
bank’s officers and agents that it was 
not paid’). 


29. Jackson v. King, 12 Gratt. (53 
Va.) 499. 

30. Parties generally see Parties 
ante p 1. 

31. See supra §§ 689-691, 693-700. 

32. Normart v. Safer, 67 Cal. A. 


507, 227 P 943. 

33. Schlesinger v. Bear, 128 App. 
Div. 494, 112 NYS 826. 

Intervention generally see Equity 
§§ 337-349; Parties §§ 185-226. 

34. Attachment generally see At- 
tachmentiGn Ce JJ, pa le 

35. . Brannon, 57 Miss. 


“Tf, then, a firm creditor may sue 
out and levy an attachment upon firm 


1092. [47 C.J.]: 
such,*® and property of the firm in the possession of 
a surviving partner may be taken thereunder.**7 A 
separate creditor of an individual surviving partner 
may attach, by way of execution, a debt due the part- 
nership of which that individual partner was a mem- 
ber, for the separate debt of such surviving partner, 
without showing the state of accounts between him 
and his deceased partner or partners.** But where, 
after the death of a partner, the surviving partner 
has formed a new partnership, a debt due to the 
new firm cannot be attached in an action against the 
surviving partner on a claim against the old firm.*® 
An attachment may also be issued in an action by 
a surviving partner to collect a debt due to the 
fiers © 

[§ 707] (2) Receivership.*: A receiver may be 
appointed in a creditor’s action against a surviv- 
ing partner where the court deems this essential to 
the preservation or honest administration of the as- 
sets.*? 

[§ 708] h. Pleading#*—(1) Declaration, Com- 
plaint, or Petition**—(a) Actions by Surviving 
Partners. Where a surviving partner sues for a debt 
or obligation to the firm, the declaration, complaint, 
or petition should make it appear that he is the sur- 
viving partner; #® but where he is deseribed as the 
surviving partner and the debt is alleged to be due 
to him in that capacity, his pleading is sufficient in 
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[$§ 706-709 


laration or complaint in an action by a surviving 
partner for a debt due to the firm should aver the 
death of his copartner,#? but it has also been con- 
sidered that such an averment is not necessary,*® 
and in any event, the omission of an express aver- 
ment to this effect is not a fatal defect when the 
capacity in which plaintiff sues clearly appears in 
the declaration or complaint,+® or where the answer 
alleges the death of the deceased partner.®® <A sur- 
viving partner who sues on a note payable to the 
firm must aver the identity of the payee with him- 
self and his deceased partner,°! but where he alleges 
that the note was made after the death of his ¢o- 
partner, it is not necessary that he*should negative 
payment to the deceased partner ;°? “and even though 
the debt sued on arose during the*lifetime of the 
deceased partner, an allegation by the surviving 
partner that the debt has not been paid to him as 
survivor or the firm is sufficient, although it does not 
specifically negative payment to the deceased part- 
ner in his lifetime.®? In an action on a note, an 
averment that plaintiff owns the note as the surviy- 


“Sng partner of a specified firm is equivalent to an 


averment that the note is partnership property.°* 

[§ 709] (b) Actions against Surviving Partners. 
Where a suit is intended to be brought against a sur- 
viving partner in his capacity as such, the declara- 
tion, complaint, or petition should show such intent 


that respect.*® 


assets in the hands of a surviving 
partner, upon what grounds must he 
proceed? Must he aver and prove 
one of the specific grounds of at- 
tachment laid down in the statute, or 
will it be sufficient to show that the 
surviving partner is acting in viola- 
tion of that quasi trust imposed upon 
him by law for the benefit of firm 
creditors? We have no hesitation in 
saying that he must bring his case 
strictly within the letter of the stat- 
ute.” Roach v. Brannon, supra. 
Grounds of attachment generally 
see Attachment §§ 32-99. 
36.. Ga.—Sheffield ‘v. Key, 14 Ga. 


537. 

La.—Turner v. Collins, 1 Mart. N. 
S: 369. 
, Miss.—Roach v. Brannon, 57 Miss. 
490. 

Mont.—Krueger v. Speith, 8 Mont. 
482, 20 P 664, 3 LRA 291. 

Pa.—Swezey v. Brown, 10 WklyNC 
207. 

37. Roach v. Brannon, 57 Miss. 
490; Krueger v. Speith, 8 Mont. 482, 
20 P 664, 3 LRA 291. 


38. Berry v. Harris, 22 Md. 30, 85 
AmD 639. 

$9: Allis v. Day, 13 Minn. 199. 

40. Powell v. Hopson, 13 La. Ann. 


626 (the proceeding by attachment to 
collect a debt due to the firm is one 
of administration only). 

41. Receivers generally see Re- 
ceivers [34 Cyc 1]. 

42. Dick v. Laird, 7 F. Cas. No. 
3,891, 4 Cranch C. CG. 667; Word v. 
Word, 90 Ala. 81, 7 8S 412. 

Right to receivership of partner- 
ship assets see supra § 621. 

43. Pleading generally see Plead- 
ing [31 Cyc 1]. 


44, Declaration, complaint, or pe- 
tition generally see Pleading [31 Cyc 
92]. 

45. Ind.—Hubbell v. Skiles, 16 Ind. 
138. 

Nev.—Reese v. Kinkead, 17 Nev. 
447, 30 P 1087. 


N. ‘H.—Joyslin v. Taylor, 24 N. H. 
268. 

Tex.—Wright v. McCampbell, 75 
Tex. 644, 13 SW 293. 

Bng.—Jell v. Douglas, 4.B. & Ald. 
374, 6 BCL 523, 106 Reprint 974. 

[a] Complaint by surviving part- 


It has been considered that the dee- 


ners should state who constituted the 
firm and how plaintiffs became sur- 


vatay Hubbell v. Skiles, 16 Ind. 
1 
{b] Complaint held sufficient.— 


Where the complaint in an action for 
conversion alleged ‘“ ‘that plaintiff 
and one R. H. Crocker, now deceased, 
were copartners in business preceding 
and at the time of said Crocker’s 
death, which occurred on or about 
October 17, 1879, and as such copart- 
ners did business under the style of 
Crocker & Reese, and were the own- 
ers in copartnership of the personal 
property hereinafter described; that 
plaintiff is the sole surviving part- 
ner of said copartnership, and now is 
the owner and entitled to the im- 
mediate possession’ of the property 
particularly described in the com- 
plaint; ‘that said property was the 
property of said copartnership of 
Crocker & Reese before and at the 
time of said R. H. Crocker’s death,’ ”’ 
it sufficiently alleged the copartner- 
ship, death of the copartner, and 
survivorship of plaintiff, and suffi- 
ciently showed a cause of action on 
the part of plaintiff. Reese v. Kin- 
kead, 17 Nev. 447, 448, 30 P 1087. 

[c] Petition styling plaintifis 
“successors,” instead of surviving 
partners, of the firm is sufficient 
where it alleges that they were the 
only partners of the deceased part- 
ner at the date of his death. Wright 
oe McCampbell, 75 Tex. 644, 13 SW 

3 


Amendment to cure failure of sur- 
viving partners to designate them- 
selves as such see infra § 715. 

ier Joyslin Gya “Laydor we 24 Ne we. 

47. - Patterson v. Chalmers, 7 B. 
Mon. (Ky.) 595. 

48. Ledden v. Colby, 14 N. H. 33, 
40 AmD 173. 

49. Patterson v. Chalmers, 7 B. 
Mon. (Ky.) 595 

“The plaintiff having stated in the 
commencement of the declaration, 
that he sues as surviving partner, the 
implication of the death of the other 
partner necessarily arises; and al- 
though if the declaration had con- 
tained an express averment to that 
effect, it would have been more tech- 


by proper averment,®> and must show also that the 


nically correct, yet the omission is 
supplied by the inference unavoid- 
ably resulting from the character of 
Surviving partner, assumed by the 
plaintiff.’’ Patterson vy. Chalmers, 
supra. 

50. Wright v. McCampbell, 75 Tex. 
644, 13 SW 293. 

51. Keith v. Pratt, 5 Ark. 661. 

[a] Declaration held insufficient. 

—The plaintiff declares as ‘surviv- 
ing partner of E. Y. Baker,’ and the 
promissory note is payable to Ed- 
ward Y. Baker & Co. There is no 
averment of the identity of the payees 
with the plaintiff and his deceased 
partner, and this cannection is neces- 
sary to establish the legal title by 
survivorship in the plaintiff. This: 
should be .positively and _ directly 
averred and not left to inference. 
The facts may all be true, and yet 
the plaintiff have no cause of ac- 
tion.” Keith Vv. Pratt, 5 Ark. 661, 662. 

52. Bonne v. Kay, Sywckrk 19, 20 
(“in this case the law will infer that 
the contract was made as it was al- 
leged it was intended to be made, 
with the living party alone’’). 

53. Massey v. Pike, 20 Ark. 92, 94 
(‘payment of a partner ship debt to 
a member of a firm, is a payment to 
the firm. So a negation of payment 
to the firm, is a negation of payment 
to any member thereof” ). 

54. Howard v. Boorman, 17 Wis. 


Burgess vy. American Bond, 
etc., Co.,/ 103 Me.-378, 69 A 578. 

[a] Amendment of record proper- 
ly denied.—"‘When a declaration and 
a judgment against ® surviving part- 
ner omits essential’ recitals distin- 
guishing between his statutory lia- 
bility under the protection of his 
probate bond and his common law 
liability as surviving partner, and 
the declaration and judgment togeth- 
er make a consistent record of an ac- 
tion against him individually, the 
designation ‘surviving partner’ being 
merely descriptio personae, the record 
cannot be amended so as to meet the 
statutory requirements without set- 
ting out a different cause of action.” 
Burgess v. American Bond, etc., Co., 
103 Me. 378, 69 A 578. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 709-7151 


debt sued on is a debt of the partnership.>® In such 
an action it is not necessary to notice the deceased 
partner in the declaration, complaint, or petition,®‘ 
but if he is noticed therein it becomes necessary to 
negative payment by him.®® In an action against 
the surviving partner upon a claim against the part- 
nership, it is not necessary to allege the presenta- 
tion of any claim against the estate of the deceased 
partner.°® In a suit to establish defendant’s lia- 
bility as a partner on notes executed by decedent, 
plaintiff may rely on either an actual or ostensible 
partnership to establish his case.®° 

[§ 710] (c) Actions against Representatives of 
Deceased Partner. Where the personal representa- 
tive of a deceased partner is a defendant, the com- 
plaint should allege inability to procure satisfaction 
from the survivor in jurisdictions where this is a 
prerequisite to such an action,®! but such an allega- 
tion is not necessary where the representatives of 
deceased partners may be sued without exhausting 
the remedy against the surviving partner.°? Where 
an action is brought on a partnership note and a 
common cause of action against all partners is 
stated, the fact that one of the partners dies pend- 
ing the action and his executor is substituted for 
him, does not make the cause of action a claim 
against the estate of the deceased partner so as to 
require allegations in the complaint that there are 
no partnership assets out of which plaintiff can make 
his claim and no solvent living partners.®* 

[§ 711] (d) Actions against Surviving Partners 
and Representatives of Deceased Partner Jointly. 
Where action is brought on a firm obligation against 
the surviving partner and the representatives of the 
deceased partner, the prayer should specify the relief 
which is sought against each party.®* 
tions where inability to procure satisfaction from the 
surviving partner is a prerequisite to suit against 
the personal representatives of the deceased part- 
ner,°°® such inability must be alleged in a suit against 
the surviving partner and the representatives of the 
deceased partner as joint defendants.®® 

[§ 712] (e) Actions by New Firm Succeeding to 
Business. When a new firm has succeeded to the 
business of one dissolved by the death of a partner 
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In jurisdic- 


[47 C.J.] 1093 
an assignment of the claim to itself.®? 

[§ 713] (2) Plea or Answer.®® ‘The failure of a 
surviving partner to file a bond as required by stat- 
ute can be taken advantage of in a suit brought by 
him as such only by plea in abatement,®® and the 
general issue will admit the capacity in which he 
sues.7° In an action against an alleged surviving 
partner on firm notes, a plea denying that defendant 
executed the notes, but failing to deny that they 
were executed by the partnership, is bad.7* Where 
defendant, sued as a surviving partner, in his an- 
swer denies the existence of the partnership, this 
is not a waiver of his right to have the partnership 
effects applied in the payment of firm debts in case 
it is determined that a partnership exists.7? In a 
jurisdiction where the firm creditors are not required 
to exhaust their remedy against the surviving part- 
ners before proceeding against the estate of a de- 
ceased partner,’*® a plea in abatement, in an action 
by a creditor of a firm against the personal represen- 
tatives of a deceased partner, alleging that large 
assets of the partnership passed, on the death of the 
partner, to the surviving partners, and that no effort > 
has been made to eollect the claim from them, but 
failing to allege that the firm is solvent or that the 
estate of the decedent is insolvent, is bad on de- 
murrer.‘+ 

[§ 714] (8) Replication or Reply.*° Where, in 
an action by a surviving partner on a firm debt which 
arose before the death of the deceased partner, where 
defendant pleads payment, the replication should 
negative payment to the deceased partner as well 
as payment to the surviving partner.’® Where, in 
an action against a surviving partner on a duebill 
signed in the firm name, defendant by his answer 
denied the execution of the duebill and the existence 
of the firm when the duebill was signed, a reply 
in denial, containing a paragraph averring subse- 
quent ratification and confirmation of the act of de- 
fendant’s partner in giving the duebill, was held 
good as against demurrer.** 

[§ 715] (4) Amendments.7S Failure of surviv- 
ing partners of a firm so to designate themselves in 
the complaint is not fatal; since such failure, if it 
constitutes a defect, may be corrected by an amend- 


and sues upon a claim of the old firm, it must allege | ment.’? Where an action is commenced in the names 
56. Hoeflinger vy. Wells, 47 Wis. | viving partner as prerequisite to suit ;90 A 328. 
628, 3 NW 589. against deceased partner see supra § 70. Seruta v. Surace, supra. 
[a] Complaint held sufficient.—A | 694. 71. Letson v. Hall, 1 Ala. A. 619, 
complaint alleging that, at the time 62. Brewster v. Sterrett, 32 Pa.|55 S 944. 
the indebtedness sued on accrued, de- | 115. [a] Whe reason is that if the 
fendant and another person were 63. Reed v. Farmers’ Bank, 67 | notes were executed by the firm and 
partners, that previous to the com-|Ind. A. 425, 119 NE 261. defendant was a member of the firm 


mencement of the action defendant’s 


Ricart v. Townsend, 6 HowPr 


or so connected himself as to estop 
him from 


copartner died, leaving defendant his 
sole surviving partner, that on a date 
specified decedent, as copartner, bor- 
rowed from plaintiff, for, and on 
account of, and for the use of, the 
firm, a certain sum, and that the loan 
was evidenced by a note signed by 
decedent, and containing other alle- 
gations showing that the money bor- 
rowed was expended for the use of 
the firm, is sufficient as against de- 
murrer. MHoeflinger v. Wells, 47 Wis. 
628, 3 NW 589. 


wee Culbertson y. Townsend, 6 Ind. 
58. Culbertson y. Townsend, su- 
pra. 


59. Arocena v. Sawyer, 60 Cal. A. 
581,213 P 523. 

60. Hobbs v. Virginia Nat. Bank, 
147 Va. 802, 128 SE 46, 133 SE 595. 

61. Pearson w. Keedy, 6 B. Mon. 
(Ky) 128, 43. AmD) 160; Voorhis, v. 
Childs, 17 N. Y. 354 [aff 18 Barb. 592, 
1 AbbPr 43]; Wiesenfeld Vi. Bytd,, LT 
AS Gh a hOGe 

Exhaustion of remedy against sur- 


(N. Y.) 460, 462 (“It may, perhaps, be 
necessary for the plaintiff to amend 
the prayer of his complaint, so as to 
specify more particularly what is 
the relief which he seeks against each 
party; as to the surviving partner, 
whether he aims at reaching the 
partnership property through him as 
survivor, or merely makes him a 
party in his effort at reaching the 
individual liability of the deceased 
partner; and as to the representatives 
of that partner, whether the object 
is to enforce his individual liability, 
by and through his estate in their 
hands, or whether they are merely 
made parties in the effort to reach the 
partnership property’”’). 

65. See supra § 694. 

66. Voorhis v. Childs, 17 N. Y. 354 
[aff 18 Barb. 592, 1 AbbPr 43]. 

67. Needham v. Wright, 140 Ind. 
190, 39 NE 510; Spalding v. Mure, 
6.0. RR. 363, 101 Reprint 597. 

68. Plea or answer generally see 
Pleading [31 Cyc 126]. 

69. Seruta v. Surace, 111 Me. 508, 


denying his liability on 
the notes, such notes are binding on 


him. Letson v. Hall, 1 Ala. A. 619, 
55 S 944, 

72. Robinson v. Allen, 85 Va. 721, 
8 SE 835. 

73. See supra § 694. 


74. Small v. Davis, 12 Ind. A. 635, 
40 NE 934. 

75. Replication or reply generally 
see Pleading [31 Cyc 241]. 

76. See Lang v. Lewis, 1 Rand. 
(22 Va.) 277 (applying the principle 
stated in the text to a scire facias 
by the administrator of the surviving 
partner to revive a judgment ren- 
dered in favor of the firm prior to 
the death of either partner, and hold- 
ing a plea merely negativing pay- 
ment to the surviving partner insuf- 
ficient). 

77. Pattison v. Norris, 29 Ind. 165. 

78. Amendment of pleadings gen- 
erally see Pleading [31 Cyc 359]. 

79. Briesen v. A Certain Fund, 55 
App:-CD. G)) 1/82, 30s -(20)5095" “See 
Gratz v. Phillips, 1 Binn. (Pa.) 588 


1094 [47 C.J.] 
of partners, one of whom is then dead, it is proper 
to allow the other, by amendment, to declare as sur- 
viving partner.8° Where, in a suit against two part- 
ners, an affidavit of defense suggests the death of 
one of the partners, the plaintiff is entitled to have 
the record amended so as to show the name of the 
surviving partner “as the liquidating and surviving 
partner” of the deceased partner.s! Where action 
is brought against a firm for negligently causing 
death, and one partner dies, no amendment of the 
complaint is necessary in order to hold the surviving 
partner severally.’? In an action against the per- 
sonal representatives of a deceased partner, the com- 
plaint may be amended.on the trial so as to allege 
insolvency of the surviving partner.** An amend- 
ment which does not change the legal effect of a 
pleading is properly denied.** 

[§ 716] i. Issues, Proof, and Variance.*> One 
who sues as a surviving partner for a debt due to 
the firm must prove the death of his copartner,*® 
but where an action is brought against a surviving 


partner on a promissory note executed in the name |. 


of the firm, and defendant pleads the general issue, 
plaintiff is not required to prove the death of the 
deceased partner.** In an action on a firm lability 
against one who is sued as surviving partner it is 
incumbent upon plaintiff to prove that defendant was 
a member of the firm,’® unless he is relieved from 
the requirement of proving the partnership by de- 
fendant’s noncompliance with a rule requiring one 
who is sued as a partner, if he intends to deny the 
(where plaintiff was permitted to 
amend his declaration by inserting a 


count in which he was described as 
the surviving partner). 


69 A 864. 
90. 
(Tenn.) 572. 
Sus 
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Trundle v. Edwards, 


Stevens v. Rollins, 34 Me. 226; 


[§§ 715-717 


partnership, to file an affidavit denying the existence 
of the partnership or his membership therein.°? 
Where the business was conducted under the name 
of the deceased partner alone, and the account sued 
on was rendered in his name, and the surviving part- 
ner when sued thereon pleads nil debet, it is ineum- 
bent upon plaintiff to prove the partnership and that 
the debt sued on is a firm debt.°° The proof offered 
on the trial must conform to the allegations of the 
pleading of the party by whom such proof is of- 
fered,®! but in an action against the personal rep- 
resentatives of a deceased partner a recovery may 
be had on a firm note, although it is described in the 
declaration as the individual debt of deceased.®? 
If plaintiff’s cause of action is alleged to have arisen 
during the existence of the partnérship, while the 
evidence shows that it arose subsequently, the vari- 
ance is fatal.°* If a defendant sued on firm notes 
as a surviving partner was not a member of the 
firm and had not, by his acts and conduct, become 
estopped to deny liability on the notes, the fact that 
he converted effects of the firm after the death of 


“his alleged copartner did not warrant a recovery 


against him in such action as for a conversion.®# 

[§ 717] j. Hvidence®°—(1) Burden of Proof.°® 
In accordance with the general rule on the subject,®? 
the party who has the affirmative of any issue which 
arises In an action or suit by or against a surviving 
partner or the personal representatives of a deceased 
partner has the burden of showing the facts to be 
as he claims.?® 


92. Brewster v. ‘Sterrett, 32. Pa: 
4 Sneed } 115 


fal Reason for rule.—‘Her lia- 
bility was not changed a whit by the 


80. O’Connell v. Schwanabeck, 76|Tom vy. Goodrich, 2 Johns. (N._Y.) | question whether they were partner- 
Mich. 517, 43 NW 599; Cragin v.| 213; Hoeflinger v. Wells, 47 Wis.| Ship or individual notes.” Brewster 
Gardner, 64 Mich. 399, 31 NW 206. 628, 3 NW 589; Jell v. Douglas, 4 B.|.v. Sterrett, 32 Pa. 115, 119. 

81. Thomas v. Dickerson, 52 Pa.|& Ald. 374, 6 ECL 523, 106 Reprint 93. Mead v. Raymond, 52 Mich. 
Super. 507. 974. 14, 17 NW 221. 

82. Rice v. Van Why, 49 Colo. 7, {a] Proof admissible under alle- 94. Letson v. Hall, 1 Ala. A. 619, 


jLith 125 ayes), 


er Wiesenfeld v. Byrd, 17 S. C. 
84. Clayton v. Hunter, 70 Pa. Su- 
per. 158. 
{a] Striking out admission of 


partnership without inserting specif- 
ic denial.—Where a suit is brought 
against a single defendant as a sur- 
viving partner of a partnership al- 
leged to have consisted of two mem- 
bers, and defendant admits the part- 
nership in ‘his answer, the court can- 
not be charged with error in refus- 
ing leave to amend by striking out 
the admission, if defendant does not 
also ask to amend by inserting a spe- 
cific denial of the partnership. In 
such a case the refusal of the court 
to allow defendant to amend was 
harmless, as, the partnership being 
alleged by plaintiff, it is deemed to 
be admitted by defendant unless spe- 
cifically denied. Clayton v. Hunter, 
70 Pa. Super. 158. 

85. Issues, proof, and variance 
generally see Pleading. [31 Cyc 670]. 

86. Ledden v. Colby, 14 N. H. 33 
40 AmD 1738. 

[a] Proof of death necessary, al- 
though not alleged.—‘‘There is, how- 
ever, no ground to say that because 
the averment is omitted, it is not 
necessary to prove the fact; for 
though the action may be _ well 
brought without alleging the death, 
unless on trial there be evidence of 
the death presented, there would be 
a manifest variance between the dec- 
Jaration and the proof.’ Ledden v. 
Colby, 14 N. H. 338, 34, 40 AmD 173. 


’ 


87. Bradley v. Ward, 6 Blackf. 
(ind.) 190. 
ap ytes Baughan vy. Graham, 2 Miss. 
0. 
89. Stahle v. Poth, 220 Pa. 335, 


gations.—Where the complaint in an 
action against a surviving partner 
averred that the deceased partner, 
as such copartner, borrowed from 
plaintiff a certain sum for, and on ac- 
count of, and for the use of, the 
firm, and that the loan was evidenced 
by a note signed by the deceased 
partner, and that the sum borrowed 
was expended for the use of the firm, 
plaintiff was entitled to show that 
the money was loaned by him to, and 
upon the credit of, the firm. Hoe- 
pee v. Wells, 47 Wis. 628, 3 NW 
5 


{b] Proof not supporting allega- 
tions.—(1) suit by one, as sur- 
viving partner, for money paid upon 
a liability for defendant, is not sup- 
ported by proving that the survivor 
paid the money, after the death of 
the other partner, without also prov- 
ing that he paid it on behalf of the 
partnership. Stevens v. Rollins, 34 
Me. 226. (2) One of five partners 
executed bonds to the United States 
for goods imported on account of the 
partnership and as the property of 
the partnership, and plaintiff became 
a surety in the bonds. The copart- 
ner who signed the bond died, and 
afterward plaintiff paid part of the 
bonds, and after the death of anoth- 
er partner plaintiff paid the residue 
of the bonds. Subsequently he 
brought action against the three sur- 
viving partners and in the declara- 
tion the 
as made by all the partners in the 
lifetime of the deceased partners. It 
was held that the declaration was 
not supported by proof of the pay- 
ment of money for the_ surviving 
partners after the death of a copart- 
ner. 
a) 


implied promise was laid, 


55 S 944, 
95. Evidence 
dence 22 C. J. 
96. Burden of.,proof generall 
Evidence §§ 13-54. ed hea 
97. See Evidence § 14. 
98. Ariz.—Mosher v. Lee, 261 P 35. 
Ky.—Hamilton v. Summers, 12 B. 
Mon. 11, 54 AmD 509. 
Peas SDS eke v. Rogers, 


fonenauly; see Evi- 


19 Md. 


N. C.—Cooper Guano Co. v. Souther- 
land, 175 N. C. 228, 95 SE 364. 
ns ame v= Church, 7 L5.Oh- ast 

Tenn.—Trundle v. 
Sneed 572. 

And see cases infra this note. 

[a] Breach of contract.—Where 
plaintiff alleged a breach of contract 
by defendant, but failed to give any 
evidence of breach, the action was 
properly dismissed. Brown vy. Farn- 
ham, 58 Minn. 499, 60 NW 344. 

{b] Duty to make inquiry.—De- 
fendant sued as a partner on notés 
executed by his alleged partner for 
money borrowed has the burden of 
establishing the defense that, by rea- 
son of an unusualiy large sum bor- 
rowed, the bank should have made 
inquiry. Hobbs v. Virginia Nat. 
Pans 147 Va. 802, 128 SE 46, 133 SE 

{c] Extinguishment of debt.—The 
burden of proving extinguishment of 
a firm debt, as to the estate of de- 
ceased, is upon him who alleges it. 
Henry v. Caruthers, 196 Ill. 136, 63 
NE 629 [aff 95 Ill. A. 582]. 

_{d] Fairness of sale.—In an ac- 
tion by a receiver of a partnership 
against a surviving partner who has 
purchased a property of the firm, the 


Edwards, 4 


i oe v. Goodrich, 2 Johns. (N.| burden rests upon defendant to show 


that he fully disclosed all the in- 


a A et ee Oe 
Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ 


-§§ 718-719] 
[§ 718] (2) Presumptions. 


partner. 


formation which he had and that the 
purchase was for a fair and adequate 
consideration, and free from fraud. 
Mosher v. Lee, (Ariz.) 261 P 35. 

{e] Substitution of liability.—A 
defense by a deceased partner’s rep- 
resentatives that plaintiff had agreed 
to accept a new firm’s liability in 
lieu of that of the old must clearly 


proved. Fogarty v. Cullen, 49 N. 
Y. Super. 397. 
99. Presumptions generally see 


Evidence §§ 25-88. 

1. See cases infra this note. 

fa] A presumption of fraud and 
undue advantage arises where a sur- 
viving partner purchases property 
of the firm. Mosher vy. Lee, (Ariz.) 
261 P 35 (action by receiver of part- 
nership to set aside sale). 

[b] Closing up of business.— 
There is a presumption that a sur- 
viving partner who is conducting 
the partnership business is doing so 
with a view of closing it up as pro- 
vided by statute. Yturriaga v. Co- 
beaga, 47 Nev. 59, 214 P 27. 

[ec] Payment.—In an action by a 
surviving partner upon a judgment 
recovered by the firm, mere lapse of 
time between the rendition of the 
judgment and the commencement of 
the suit upon it raises no presump- 
tion of payment. Daby v. Ericsson, 
PS NOY ASG. 

[ad] Purpose of note.—If a note 
be executed in the firm name by one 
of the partners, the presumption is 
that it was for the purposes of the 
firm. Hamilton v. Summers, 12 B. 
Mon. (Ky.) 11, 54 AmD 509 (action 
against surviving partner). 

2. Admissibility of evidence gen- 
erally see Evidence §§ 89-1729. 


3. See cases infra this note. 
[a] Depositions taken before 
amendment.—Where an action is 


brought in the name of a firm after 
the death of one of the partners, on 
a claim which accrued before such 
death, and the pleadings, etc., are 
amended by substituting the surviv- 
ing partner as plaintiff, depositions 
taken before the amendment are ad- 
missible in evidence to establish the 
cause of action. Cragin v. Gardner, 
64 Mich. 399, 31 NW 206. 

[b] Pecuniary ability of defend- 
ant.—In an action by a surviving 
partner on a judgment recovered by 
the firm, evidence of the pecuniary 
ability of defendant and that for 
several years he has been possessed 
of a large property does not tend to 
establish defendant’s plea of pay- 
ment, and is properly. excluded. 
Daby v. Ericsson, 45 N. Y. 786. 

4 See cases infra this note. 

[a] Admissions.—In an action 
against a surviving partner his ad- 
missions, direct or indirect, are evi- 


dence against him. Hamilton vy. 
Summers, 12 B. Mon. (Ky.) 11, 54 
AmD 509. 

{b] Agreement between partners. 


—In an action for goods sold and de- 
livered against parties individually 
and in their capacity of surviving 
partners, in order to explain their 
possession of the goods, and rebut 
the inference of a sale drawn from 
such possession, it is competent for 
defendants to introduce evidence to 
prove that, when their copartnership 
was formed, it was agreed by the 
members of the firm that the part- 
ner to whom plaintiffs testify they 
sold the goods, supposing that he was 
acting for the firm, should put in 
the goods in controversy as his share 
of the capital stock, that he did so, 
and that they Knew nothing of any 
purchase of the goods from plaintiffs. 
Fuller v. Wilder, 61 Me. 525. 

[ec] Declarations of deceased part- 
ner.—(1) Where) one is sued as sur- 
viving partner, a declaration of de- 
tedent that he and defendant were 


The usual presump- 
tions of law and of fact®® will be indulged and given 
effect in an action or suit by or against a surviving 
partner or the personal representatives of a deceased 
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by? 


‘not partners at the time the account 
sued on was contracted is admissible 
for defendant. Humes v. O’Bryan, 
74 Ala. 64. (2) In an action against 
one sued as a surviving partner, dec- 
larations of decedent as to the ex- 
istence of the alleged partnership 
are not admissible against defend- 
ant unless notice or knowledge of 
them is brought home to him, al- 
though they are relevant to corrob- 
orate or rebut, as the case may be, 
other evidence of the existence or 
nonexistence of the partnership. 
Humes v. O’Bryan, supra. (3) In an 
action against a -surviving partner 
as such for fraud and deceit in the 
purchase of property, declarations of 
the deceased partner, by whom the 
purchase was made, before and aft- 
er the purchase, as to his object in 
purchasing, are not admissible evi- 
dence for defendant to show that the 
deceased partner made the purchase 
on his own individual account and 
not on account of the firm. Dixon v. 
Barclay. 22 Ala. 370, 382 Cso. far as 
the plaintiff was concerned, these 
acts and declarations of Cunning- 
ham [the deceased partner] were ei- 
ther res inter alios acta, or the mere 
declarations of a party in his own 
behalf’). (4) In an action against 
surviving partners by the widow of a 
deceased partner to recover money 
which she alleged was borrowed by 
her from third persons by mortgag- 


ing her real estate and by her loaned 
to the firm in consideration of its 
promise to ‘pay the mortgage debt, 
testimony of a third person as to 
statements made in his presence by 
the husband in the negotiation of the 
loan from the wife was admissible 
to show that he acted for the firm 
and was not objectionable as hearsay. 
MacDonald v. Crosby, 192 Ill. 283, 61 
NE 505. 

[d] Disposition of goods sold.—In 
an action against a surviving part- 
ner for goods sold and delivered to 
the partnership, evidence is admis- 
sible to show that the goods came 
to the use and possession of the 
firm, although they were charged on 
the books of the seller to the de- 
ceased partner separately. Richard- 
son v. Humphreys, Minor (Ala.) 383 
(such evidence might furnish ground 
for the belief that the goods were 
originally purchased for the use and 
benefit of the firm). 

[e] Identification of draft sued on. 
—In an action against a surviving 
partner by one who claims that the 
firm is indebted to him on a loan 
made to the firm through the medium 
of a draft drawn on him by the firm 
and accepted and paid by him, plain- 
tiff is properly permitted to identify 


eS aon Klopfer v. Levi, 33 Mo. 
INS CPPS 
{[f] Loan to partnership.—In an 


action against a surviving partner 
by one who claims that the firm is 
indebted to him on a note made to 
the firm through the medium of a 
draft drawn on him in the name of 
the firm by the deceased partner and 
accepted and paid by him, plaintiff 
is properly permitted to testify that 
he loaned the firm money. Klopfer 
v. Levi, 33 Mo. A. 322 (the testimony 
would have been inadmissible in an 
action against the estate of the de- 
ceased partner, but was admissible in 
Hey against the surviving part- 
ner). 

{g]  Misrepresentations inducing 
partnership.—In an action by firm 
ereditors against a surviving partner 
as such, evidence of misrepresenta- 
tions of the deceased partner, which 
induced the surviving partner to en- 
ter the firm, is not admissible. Vin 
Kleeck v. McCabe, 87 Mich. 599, 49 
NW 872, 24 AmSR 182 (so holding 
for the reason that such misrepre- 
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[§ 719] (8) Admissibility. The usual rules as 
to the admissibility of evidence? govern the re- 
ception or exclusion of evidence in actions or suits 
or against* 


surviving partners, or by® or 


sentations would not affect the sur- 
viving partner’s liability to persons 
dealing with the firm). 

[h] Mistake in delivery cf goods- 
—In an action against a survivor of 
two partners for goods sold and de- 
livered, it appeared that defendant 
and the deceased partner had in the 
latter’s lifetime entered into a spe- 
cial partnership to build a house. 
The deceased was also engaged in 
building other houses in which de- 
fendant was not interested. The 
goods were charged to deceased and 
were delivered to the house in which 
defendant was_ interested. It was 
held that defendant might prove that 
the goods were delivered by mistake 
to the house in which he was inter- 
ested, and that they were not in- 
tended to be used there, and were 
afterward removed to another house 
in which defendant had no interest. 
Clayton v. Hunter, 70 Pa. Super. 158. 

[i] Nature of services.—Where, in 
an action against a surviving part- 
ner to recover on a note signed by 
him in his own name and alleged to 
have been given for services rendered 
to him as surviving partner, it was 
in evidence that defendant continued 
in possession of the partnership prop- 
erty and continued to manage the 
business, the admission of testimony 
tending to show that plaintiff's serv- 
ices were performed in the care of 
sheep belonging to the former part- 
nership was not error. Yturriaga v. 
Cobeaga, 47 Nev. 59, 214 P 27. 

[ij]. Notes.—In an action upon a 
promissory note executed in the firm 
name after the death of a partner, 
the execution of which was author- 
ized before the death of the partner, 
the note sued on and canceled notes 
to replace which it was executed are 
admissible in evidence. Oneida State 
Bank v. Peterson, 226 Ill. A. 381. 

{k] Partnership books.—In an ac- 
tion against a surviving partner for 
goods alleged to have been sold and 
delivered to the partnership, the 
books of original entry against de- 
ceased were not evidence of a de- 
livery to the partnership, but, if 
coupled with proof that the goods 
were actually furnished to the part- 
nership, were admissible. Clayton v. 
Hunter, 70 Pa. Super. 158. 

[1] Payment of guaranteed bonds. 
—In a suit against a survivor on a 
guaranty in the firm’s name by his 
deceased partner of bonds bought and 
resold by the firm, wherein defend- 
ant claimed that the guaranty of all 
of such bonds as were sold with the 
firm’s guaranty was unauthorized, 
evidence that defendant paid three 
fifths of the bonds guaranteed was 
admissible, there being no evidence 
tending to differentiate the bonds in 
suit from those paid. Parnall v. Far- 
son, 199 App. Div. 525, 192 NYS 20 
Laff 234 N. Y. 648 mem, 138 NE 482 
mem] 

[m] Statement to bank.—TIn a suit 
to establish defendant’s liability as 
a partner on notes executed by de- 
cedent, evidence as to a written state- 
ment, made to a bank, signed by part- 
ners and preceding similar state- 
ments, signed by decedent only, was 
relevant on the question as to the 
construction to be given the words 
“credit in and about trade,’ appear- 
ing in the partnership agreement, 
since both partners were seeking 
credit from a bank under such agree- 
ment. Hobbs v. Virginia Nat. Bank, 
147 Va. 802, 128 SE 46, 183 SE 595. 

5. See infra this note. 

[a] Letters of administration.— 
In a suit by the administrator of a 
deceased partner for a debt due to 
the partnership, the letters of admin- 
istration should be admitted in evi- 
dence that plaintiff may further prove 
that he has given bond and has be- 
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against® the representatives of a deceased partner. 

[§ 720] (4) Weight and Sufficiency. 
rules as to the weight and sufficiency of evidence’ 
are to be applied in determining the sufficiency of 
evidence in actions by or against surviving partners 
or the personal representatives of deceased part- 
ners.’ As illustrating some of these rules, reference 
is made in the note to cases in which the evidence has 
been held sufficient® to establish certain contentions 
or sustain particular findings or verdicts, or insuffi- 


cient for that purpose.?® 


come entitled to administer the af- 
fairs of the partnership under the 
statute. Blythe v. Primeau, 35 Mo. 
529. 


6. See cases infra this note. 

{a] A judgment against a sur- 
viving partner is not proof of the lia- 
bility of the deceased partner So as to 
charge his representatives. Sturges 
v. Beach, 1 Conn. 507; Buckingham v. 
Ludlum, 37 N. J. Eq..137 [aff 41 N. 
J. Eq. 539, 7,A 647]; Leake, etc., Or- 
phan House v. Lawrence, 11 Paige 
(N.Y...) 80 aff 2.Den. 577]; Smith.v. 
Ballantyne, 10 Paige (N. Y.) 101; 
Moore’s App., 34 Pa. 411. 

{b] A surviving partner’s inven- 
tory is not evidence of a partnership 
as against the deceased partner's es- 
tate. Bond v. Nave, 62 Ind. 505. ' 

[ec] Admissions.—(1) In an action 
against the personal representatives 
of a deceased partner admissions of 
the alleged partners are competent 
to prove the existence of the partner- 
ship. Welsh v. Speakman, 8 Watts & 
S. (Pa.) 257. (2) An admission by 
the deceased partner during his life- 
time is properly received in evidence 
as against his personal representa- 
tives. Denison Nat. Bank v. Danahy, 
89 Ill. A. 92. 

[ad] An acknowledgment of a debt 
by a surviving partner is not evi- 

. dence against the representative of 
the deceased partner. Rose v. Gunn, 
79 Ala. 411. : 

{e] Manner of doing business.—In 
an action against the personal rep- 
resentatives of a deceased partner it 
is competent for defendants to show 
the course or manner of doing busi- 
ness at the store of the firm before 
any controversy arose, on the issue 
of the existence of a partnership. 
Welsh v. Speakman, 8 Watts & SB. 
(Pal) 257. 

{[f] Partnership books.—In an ac- 
tion against personal representatives 
of a deceased partner the books of 
account of the firm are admissible in 
evidence on the issue of the exist- 
ence of the partnership. Welsh _ v. 
Speakman, 8 Watts & S. (Pa.) 257. 

{[g] Payment for services.—On a 
question as to whether services to a 
partnership were rendered under such 
circumstances that the partners 
should have understood that compen- 
sation was due for them, it is prop- 
er to Submit evidence as to payment 
made by the wife of a partner to the 
person performing the services, as 
such payments might be found to 
have been made in behalf of, and by 
the authority of, the partnership, and 
if so found, the estate of the deceased 
partner would be bound for the bal- 
ance due by reason of implication 
growing from such payments. 
Hawkes v. Greenfield First Nat. Bank, 
(Mass.) 163 NE 249. 

7. Weight and sufficiency of evi- 
dence generally see Evidence §§ 1730- 
1806. 

8. See cases infra this note. 

{a] Declarations or admissions.— 
(1) In an action by a surviving part- 
ner on a firm obligation, his declara- 
tions or admissions relating to his 
construction of the partnership 
agreement, to the effect that he 
claimed no pecuniary interest in the 
judgment and that the representa- 
tives of the deceased partner were 
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The usual 
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[§§ 719-721 


[§ 721] k. Trial or Hearing’1—(1) Questions for 
Court or Jury.’ 
disputed questions of fact as to which the evidence 
is conflicting or susceptible of different inferences,!* 
such as whether a partnership existed!* or was dis- 
solved;!® whether a partnership was a nontrading 
partnership ;*®° whether a note sued on was for a 
partnership indebtedness,+* or was known to, or rati- 
fied by, the surviving partner,'® or was executed by 
the deceased partner for mgney borrowed by him for 


It is for the jury to determine all 


his personal benefit and not for the firm’s business, 


entitled to it, do not show want of 
title in the surviving partner. Daby 
Nig BRNO Soya 25 ING DM ES KAD) ORS) 
against the personal representatives 
of a deceased partner, admissions of 
a surviving partner with respect toa 


transaction within the scope of the: 


partnership business, made after the 
death of his copartner, are not conclu- 
sive even if they are admissible. Mc- 
Elroy v. Ludlum, 32 N. J. Eq. 828 
(question as to admissibility not de- 
cided). 

[b] Indebtedness.—Where a _ tes- 
tator belonging to a partnership di- 
rects in his will that the partnership 
be continued afteryhis death, an as- 
signment after his death for the ben- 
efit of creditors, by a copartner hav- 
ing the active management of the 
business, which recites the existence 
of a certain indebtedness against the 
firm for goods purchased after the 
testator’s death, is prima facie proof 
of such indebtedness, in an action to 
establish such debt against the testa- 
tor’s estate, such recitals being made 
in the course of the firm business. 
Phillips v. Carney, (Tenn. Ch. A.) 
62 SW 509. 

[c] Liability of estate of deceased 
partner.— Where a partner directs by 
his will that the partnership shall 
continue after his death by an as- 
signment for the benefit of creditors, 
an account for goods sold, which is 
dated long after the assignment, and 
which does not show when the goods 
were sold, is not sufficiently proved 
as a claim against the estate of the 
deceased partner by an affidavit of 
the same date which does not state 
when the goods were furnished, since 
the goods might have been furnished 
at a time when the estate of deceased 
was not liable therefor. Phillips v. 
Carney, (Tenn. Ch. A.) 62 SW 509. 

9. See cases infra this note. 

[a] Authority of partner.—Miller 
v. Ashley, (Or.) 271 P 596 (that a de- 
ceased member of a nontrading part- 
nership, engaged in constructing city 
improvements, had authority to sell 
warrants received in payment for 
such work to the bank which financed 
the partnership business, as respects 
the bank’s liability to account there- 
for to deceased partner’s executrix 
and to the surviving partner). 

[b] Character of debt.—Wallace vy. 
Wallace, 224 Ky. 532, 6 SW (2d) 683 
(in an action against a surviving 
partner by sureties on a note of de- 
ceased partner paid by them, to show 
that the debt represented by the note 
was not a partnership debt). 

{c] Character of fees as firm as- 
sets.—McNutt v. Hannon, 183 Cal. 
53%, Lol, PLId08 Gn an action for’ an 
accounting against the surviving 
partner of a law firm, that the fees 
for which an accounting was asked, 


‘|for the foreclosure of mortgages due 


an estate for which the partners were 
attorneys and for final settlement of 
the estate, were firm assets, although 
the services were rendered by the 
surviving partner after the death of 
the other). 

[d] Delivery of goods to or for a 
firm.—Roney v. Buckland, 5 Ney. 219 
(action against surviving partner). 

[e] Bmployment.—Snaman v. 
Lane, (Tex. Civ. A.) 184.SW 366 (in 
an action against a surviving part- 
ner for services aS an architect in 


drawing plans for an addition to the 
firm’s hotel, to show that the deceased 
partner employed plaintiff to draw 
the plans). * 

[f] Interest in firm.—Bush Co. v. 
Gibbons, 87 App. iv. 576, C45 N¥S 
478; Burnham y.*Burnham, 46 App. 
Div. 518, 62 NYS 120 [aff 165 N. Y. 
659 mem, 59 NE 1119 mem] (to show 
that deceased partner had not, prior 
to his death, conveyed his interest in 
the firm to the surviving partner). 

[g] Knowledge and acquiescence. 
—Parnall v. Farson, 199 App. Div. 
525, 192 NYS 20 [aff 234 N. Y. 648 
mem, 138 NE 482 mem] (in-an ac- 
tion against a survivor on guaranty 
of bonds sold by a brokerage firm, 
to show that defendant knew that his 
deceased partner gave the guaranties 
and that he acquiesced therein). 

{h] Tiability on note.—Lehigh 
Valley Nat. Bank v. Ott, 235 Pa. 565, 
84 A 507 (to sustain a verdict for 
plaintiff in an action by a bank 
against a son, as the surviving part- 
ner of a firm composed of defend- 
ant and his father, on a note indorsed 
by the father in the firm name as an 
accommodation of the maker). 


[i] Purpose of loan.—Hobbs v. 
Virginia Nat. Bank, 147 Va. 802, 128 
SE 46, 133 SE 595 (to show that 


plaintiff bank loaned money repre- 
sented by the notes sued on in good 
faith for a purpose regularly within 
the scope of the partnership). 

[j] Purpose of note.—yYturriaga v. 
Cobeaga, 47 Nev. 59, 214 P 27 (pay- 
ment for ,services rendered to de- 
fendant as surviving partner). 

10. See cases infra this note. 

[a] Authority to issue note.— 
Solomon y. Helena First Nat. Bank, 
170 Ark. 716, 280. SW 997. (in an ac- 
tion against a surviving partner on a 
firm note, proof of the execution of 
notes in payment of partnership in- 
debtedness for supplies for a farm 
operated by the partnership will not 
of itself support a finding of implied 
authority to issue a partnership note 
for other purposes). 

[b] Continuance of agreement hbe- 
tween partnership and subsidiary 
company.—Wood v. Todd, 251 Fed. 
530, 163. CCA 524. 

Continuance of partnership 
death of partner.—Wood v. 
Todd, 251 Fed. 530, 163 CCA 524. 

ll. Trial generally see Trial [38 
Cyc 1238]. 

12. Province of court and jury 
generally see Trial [38 Cye 1511]. 

13. Stewart v. Rogers, 19 Md. 98; 
Dallmeyer v. Dallmeyer, 2 Mon. (Pa.) 
155, 16 A 72. And see cases infra 
notes 14-25. 

14. Sparling v. Smeltzer, 133 Mich. 
SOA OD INOW POW iene 

15. Wood v. Tédd, 251 Fed. 530, 
163 CCA 524 (whether a partnership 
was dissolved by the death of one 
member, or continued for a time in 
accordance with certain written ar- 
ticles of copartnership). 

16. Solomon vy. Helena First Nat. 
Bank, 170 Ark. 716, 280 SW 997 (part- 
nership operating farm property and 
maintaining a small commissary and 
cotton gin on the farm). 

17. Solomon v. Helena First Nat. 
Bank, supra. 

18. Solomon vy. Helena First Nat. 
Bank, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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without the knowledge of, and in fraud of, the sur- 
viving partner;?® whether there was a custom of a 
partner to exeeute notes in the name of the partner- 
ship such as to imply authority to execute a note for 
purposes other than the payment of partnership in- 
debtedness;2° whether a bank which loaned money 
on notes executed by an alleged partner should have 
imputed to it notice that the loans were suspicious, 
so as to impose upon it the duty of inquiry ;?? wheth- 
er one sued as a partner on notes executed by a 
deceased person had made himself lable for dece- 
dent’s debts as a partner by estoppel;?* whether 
services were rendered to a partnership under such 
circumstances that the partners ought to have under- 
stood that compensation was due for them;?* wheth- 
er property alleged to have been converted was part- 
nership property;?4 or what constitutes delay in the 
settling up of the partnership business by the sur- 
viving partner.?® 

[§ 722] (2) Instructions.2° It is the duty of the 
court properly to instruct the jury as to the rules of 
law applicable to the issues presented by the evi- 
dence for their consideration.?? 

[§. 723] 1. Verdict?® and Findings.?® In a suit 
by the personal representatives of a deceased part- 
ner against one as the surviving partner for an ac- 
counting, an interlocutory finding that defendant 
continued business as the surviving partner was no 
more in effect than a finding that he was the sur- 
viving partner, and a final finding that defendant 
had claimed the partnership assets as his own and 
appropriated them to his own use was not contra- 

19. Hobbs v. Virginia Nat. Bank, 
147 Va. 802, 128 SH 46, 133 SE 595. 

20. Solomon y. Helena First Nat. 
Bank, 170 Ark. 716, 280 SW 997. 

21. Hobbs v. Virginia Nat. Bank, 


247 Va. 802, 128 SE 46, 133 SE 595. 
22. Hobbs v. Virginia. Nat. Bank, 


‘Hawkes v. Greenfield First 


nying 


the business 
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the partnership. 
were given for merchandise sold to 
the deceased partner, in whose name 
was 
there was strong evidence tending to 
show that defendant was a partner. 
It was held error to instruct the jury 
in substance that 
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dictory thereof.®° 

[§ 724] m. Judgment?*—(1) In General. The 
general rule that a judgment should conform to the 
pleadings®? applies in an action by®® or against?* 
a surviving partner. The judgment should dispose 
of every material issue involved in the action.*° 

[§ 725] (2) In Action by Surviving Partners.°° 
Where surviving partners sue as such, and recover, 
the judgment should be in their favor as surviving 
partners of the firm and not in favor of the firm,** 
but it has been held that a judgment rendered in 
favor of a partnership, recited in the judgment to 
be composed of the estate of a deceased partner and 
the surviving partners, is valid as a judgment in 
favor of the surviving partners.*® <A surviving part-' 
ner suing in his name as such has the legal title to a 
judgment recovered by him, as much so as if the 
cause of action had stood in his own right.*° 

[§ 726] (8) In Action against Surviving Part- 
ners*°—(a) In General. In an action against sur- 
viving partners, judgment against the partnership 
should not be rendered,*! but where the action has 
been brought against the partnership and the sur- 
viving partners have, by their answer, alleged dis- 
solution by death of a partner, but counsel have ap- 
peared for all defendants, including the partnership, 
and defended for them, defendants may not com- 
plain of the form of a judgment which is rendered 
against the partnership.t? A judgment against a 
surviving partner, as such, on a firm liability, binds 
and is payable out of the firm assets,t® and it has 


been held that such a judgment should be in form 
The notes| Harr. & G. (Md.) 231. 

[a] Declaration rather than. writ 
controlling.—In an action on a prom- 
issory note drawn in favor of C and 
R and indorsed by R in the firm 
name, the writ was against R as the 
Surviving partner of C, but the deéc- 
laration was not, and it was proved 


transacted, and 


if they believed 


Nat. Bank, (Mass.) 163 NE 249. 
24. Oklahoma Nat. Bank v. Keller, 
124 Okl. 280, 256 P 34 (action by per- 


sonal representatives of deceased 
partner). 
25. Yturriaga v. Cobeaga, 47 Nev. 


59, 214 P 27 (action on note given by 
surviving partner). 

26. Instructions to jury generally 
see Trial [38 Cyc 1594]. 

27. Little Grocer Co. v. Johnson, 
HON caro O2,096) (Wr 2ols OUN ells ive 
Crane, 77 App. Div. 638, 79 NYS 118; 
Hobbs v. Virginia Nat. Bank, 147 Va. 
802, 128 SH 46, 133 SE 595. 

[a] Character of partnership.—In 
an action for services rendered to a 
partnership the evidence given by 
plaintiff would not support a recov- 
ery upon any other theory than a 
general partnership between dece- 
dent and defendant, who was sued as 
surviving partner, and during the 
trial nothing occurred which showed 
or tended to show that any of the 
parties understood that a recovery 
could be had upon any other theory, 
and in the body of the charge the 
court laid down the rule that such 
fact must be established as an es- 
sential part of plaintiff’s cause of ac- 
tion. Subsequently, at plaintiff's re- 
quest, the court charged ‘‘that it is 
not necessary for the plaintiff, in or- 
der to succeed, to prove that there 
was a general partnership between 
the defendants.” It was held that 
the latter charge was erroneous as 
being inconsistent with the complaint 
and the proofsand with the main 
charge. O’Neill v. Crane, 77 App. Div. 
638, 79 NYS 128. 

[b] liability on firm notes.—In an 
action against one who is sued as 
surviving partner on notes executed 
by the deceased partner, the case was 
tried on the answer of defendant de- 


that plaintiff's agent, at the time of 
taking the notes, was told that de- 
fendant was not a partner, and, when 
so informed, did not insist on requir- 
ing that defendant sign the notes, 
then plaintiff could not recover from 
defendant, because this instruction 
was misleading in that it withdrew 
from the jury the fact that, if the 
partnership existed, the failure of 
one of the partners to sign the note 
was immaterial. Little Grocer Co. 
v. Johnson, 50 Ark. 62, 6 SW 231. 
[ec] Right to use firm name.—An 
instruction, in a suit by a surviving 
partner, on a writing obligatory, giv- 
en to the firm, to which defendant 
pleaded that the bond was not given 
to the firm, but to the deceased part- 
ner, by the firm’s name, “that if the 
jury believe, from the testimony, that 
the bond in evidence was given for a 
debt contracted prior to the dissolu- 
tion of the partnership, the name of 
the partnership could be used after 
the dissolution, and the suit main- 
tained by the surviving partner,” is 
not calculated to mislead, being stat- 
ed hypothetically; ‘nor abstract, 
there being some evidence conducing 
to prove the hypothesis; and is good 
law, one of the firm having author- 
ity to use the firm name in ‘the set- 
tlement of its concerns after disso- 


yet. Stillwell v. Gray, 17 Ark. 
28. Verdict generally see Trial [38 


Cyc 1868]. 


29. Findings generally see Equity 
$720; Trial [38 -Cye 1953]. 
30. Kimball v. Baxter, 67 Cal. A. 


635, 228 P 381. 
31. Judgments generally see Judg- 
Mente cou. Outed.) p- L042 


32. See Judgments §§ 87-105. 

33. Green v. Jones, 102 Ala. 303, 
14 S 680. 

34. Raborg v. Columbia Bank, 1 


that C died before the making of 
the note. A judgment rendered 
against R, but not stating that it was 
rendered against him as surviving 
partner, was affirmed. Raborg v. Co- 
lumbia Bank, 1 Harr. & G. (Md.) 231. 

35. Hensley v. Bagdad Sash Fac- 
tory Co., 1 Tex. A. Civ. Cas. § 718. 

[a] Where the representative of 
a deceased partner is improperly 
joined as a defendant, a judgment 
which contains no dismissal of the 
action as to him is defective. Hens- 
ley v. Bagdad Sash’ Factory Co., 1 
Mex.e Ac Civ. (Cas, § 718: 

36. Conformity to pleadings see 
Supra § 724. 

37. Green v. Jones, 102 Ala. 303, 
14 S 630; Nehrboss v. Bliss, 88 N. Y. 
600, 2 NYCivProc 39, 2 McCarty 
CivProc 106 [aff 13 NYWklyDig 168]; 
Avery Co. v. Harrison Co., (Tex. Civ. 
A.) 254 SW 1015. 

[a] Even though a firm may sue 
as such, a judgment in favor of the 
firm in an action brought by the sur- 
viving partner is irregular. Green 
v. Jones, 102 Ala. 3038, 14 S 630. 

38. Evans v. Silvey, 144 Ala. 398, 
42 S 62 (the averment that the firm 
was composed of the estate of the 
deceased partner and the other part- 
ners simply described the capacity 
in which the other partners sued, as 
the estate of the deceased partner 
could not sue). 

39. Nehrboss v. Bliss, 88 N. Y. 600, 
2 NYCivProc 39, 2 McCartyCivProc 
106 [aff 13 NYWklyDig 168]. 


40. Conformity to pleadings see. 
supra § 724. 
41. Smith v. Mathews Gonstr. Co., 


179 Cale 197, 179 P. 205. 
42. Smith v. Mathews Constr. Co., 


43. Christian v. Heuter, 190 Tl. A. 
596; Stanipile "va Bushy tem VVere Van 
659, 77 SE 283. 
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against the surviving partner and the goods and 
estate of the partnership in his hands and under his 
official administration. But it has also been held 
that a judgment on a firm debt against a surviving 
member of the partnership establishes no claim at 
law on the estate of the deceased partner, but can 
be enforced against decedent’s estate only through 
the intervention of a court of equity.4®° Where pro- 
ceedings in an action on a partnership note are taken 
against the surviving partner individually, and not 
as the surviving partner, the judgment therein does 
not bind, or authorize a sale of, the deceased part- 
ner’s interest in lands of the firm.*® A judgment 
against a surviving partner on a firm obligation does 
not bar proceedings thereon against the estate of the 
deceased partner.*7 A judgment at law against a 
surviving partner, taken after the appointment of a 
receiver for the firm, is a nullity.*® 

[§ 727] (b) Priority. Where a judgment against 
a surviving partner has become a lien upon specifie 
property, such len will not be postponed to a hen 
subsequently acquired by an individual creditor of 
such partner,*® but with respect to individual prop- 
erty of the surviving partner on which the judg- 
ment has not become a specifie lien, such a judgment 
is postponed, in case of the insolvency of the surviv- 
ing partner, to the claims of his individual ecred- 
UbOrSee? 

[§ 728] (4) In Action against Representatives of 
Deceased Partner. Where a claim is brought against 
the estate of a deceased partner for a partnership 
debt, and there is no contest between individual and 
partnership creditors, a judgment that the claim be 
paid in due course of administration is proper.®! A 
statute allowing the personal representatives of a 
deceased partner to be sued in the same action with 
a surviving partner does not change the primary 

“A judgment against a surviving 
partner in effect binds the social as- 
sets of the partnership under his con- 
trol, and is enforceable by execution.” 
Stampfle v. Bush, Bure: 


44. Burgess v. American Bond, 
CLC eos 103 ae 38; 69AD 573: 


Eq. 208. 


51. 
114 Ill, A. 505. 


45. Morg v. Skidmore, 3 52. 
Sa ere (N. Y.) 92 [aff 55 Barb. oe 
a 


46. Hess v. Adler, 67 Ark. 444, 55 


PARTNERSHIP 


Pa.—Stauffer’s wet 
N94, U5iRa. Co. 492 
s. C.—Woodrop Vou Ward, 13 1. 1c, 


Eng.—In re McRae, | 
Evans vy. Superior Steel Co., 


Pullen v. Whitfield, 55 Ga. 174. 
Bartlett v. McRae, 4 Ala. 688. 
Illustration.—A firm creditor, 
after obtaining a judgment against 


a ae 


[§§ 726-731 


liability of the surviving partner for the firm debts, 
and hence does not make legal a judgment against 
the representatives of the deceased partner alone, 
unless it appears that the assets of the partnership 
have been exhausted or that some good reason exists 
for not embracing the surviving partner in the judg- 
ment.>? 

[§ 729] (5) Satisfaction. Where a firm creditor 
has secured a judgment against the surviving part- 
ner and also a judgment against the personal rep- 
resentatives of a deceased partner, the satisfaction 
of either judgment operates to satisfy the other.°? 

[§ 730] n. Execution.5+ <A surviving partner is 
entitled to issue execution upon a judgment recov- 
ered by the firm.°> A judgment against a surviving 
partner for a firm debt may ordinarily be enforced 
by an execution against the firm property in his 
hands;°* but it has been held that firm realty, held 
in the individual names of the partners, cannot be 
sold under an execution at law against the survivor 
alone,°’ nor can a judgment against a surviving, 


_partner be enforced by execution against the estate 


of the deceased partner.°® A judgment against the 
surviving partner for an individual debt cannot be 
enforced against firm assets to the detriment of firm 
ereditors.°® 

[§ 731] 2. Between Surviving Partners and Rep- 
resentatives of Deceased Partner—a. Rights of Ac- 
tion®°—(1) By Surviving Partners against Personal 
Representatives of Deceased Partner—(a) Actions 
at Law. The surviving partners may maintain an 
action at law against the personal representatives of 
a deceased partner to recover partnership money or 
property which the representatives wrongfully with- 
hold®! and which is needed to meet the firm liabil- 
ities;°* to recover a debt due from decedent to the 
firm which does not form an item in the partnership 
3 Pa. Dist.; Fong Sing. v. O’Dell, 50 Cal. A. 55, 
194 P 745; Gardner v. Gillihan, 20 Or. 
598, 27 Pp 220; Shields v. Fuller, 4 
Wis. 102, 65 AmD 293. See Franklin 
v. Tonjours, ft ex A. Civ, Cas. "§ 
506 (infra note 62). 

[a] Reason for rule.—‘“It is, of 
course, admitted, that in general, one 
partner cannot maintain an action at 


law against his copartner in respect 
to the partnership property; but it 


25 Ch. D.. 16. 


SW 843. 

[a] Proceedings held to be against 
surviving partner individually.— 
Where the declaration in an action 
on a partnership note alleged that 
the note was against H, defendant, 
and his deceased partner, late part- 
ners doing business under the firm 
name of “H & A,” and an attachment 
issued therein directed the attach- 
ment of the lands, ete., of defendant, 
“of the late firm of H & A,” and the 
judgment was rendered against “the 
defendant,” without further designa- 
tion or description, and the execution 
commanded the sheriff to cause to 
be made the debt recovered against 
“the said H,”’ it was held that the 
proceedings were against defendant 
individually. Hess vy. Adler, 67 Ark. 
444, 55 SW 843. 

Av. Fillyau v. Laverty, 3 Fla. 72; 
Moore’s App., 34 Pa. 411. 

48. Kirkpatrick v. McElroy, 41 N. 
J. Ha. 539, 7. A’ 647. 

49. Postlewait v. Howes, 3 Iowa 
365; Meech v. Allen, 17 N. Y. 300, 


72 AmD 465; Chalmers v. Turnipseed, 
21S.-C.9126- 

50. U. S.—In re’ Lawrence, 5 Fed. 
349. 

N. Y.—Matter of Potter, 5 Dem. 
Surr. 108. 


Oh.—Williams v. Bradley, 7 Oh. Cir. 
Ct, 227, 4 Oh. Cir. Dec. 570, 5 Oh--Cir. 
Ct! 114, 3 Oh. Cir. Dec. 58. 


the surviving partner, secured a judg- 
ment against the administratrix of a 
deceased partner. The administra- 
trix paid the judgment against her 
and took an assignment of the judg- 
ment against the surviving partner. 
It was held that she could not en- 
force the latter judgment by execu- 
tion, as the satisfaction of the judg- 
ment against her operated to satisfy 
the judgment against the surviving 
partner and her only remedy was in 
equity for an accounting by the sur- 
viving partner. Bartlett v. McRae, 4 
Ala. 688. 

54 Executions generally see Exe- 
cutions 23 C. J. p 281. 

55. Corder v. Steiner, (Tex. Civ. 
A.) 54 SW 277. 

56. Dulaney v. Walshe, 3 Tex. Civ. 
A. 174, 22 SW 1381; Stampfie v. Bush, 
71.-W:. Va. 659,77 SE 283 (Supra. § 
726 note 43). 

57. Caldwell v. Parmer, 56 Ala. 
405 (such realty can be subject to 
the partnership debts by a proceeding 


in equity). 
111 Mo. A, 


58. Cowan v. Leming, 
258, 85 SW 953; Morgan v. Skidmore, 


3 AbbNCas (N. Y.) 92 [aff 55 Barb. 


263). 

59. Gant v. Reed, 24 Tex. 46, 76 
AmD 94. 

60. Cause or right of a aed gen- 


erally see Actions §§ 46- 
61. Calvert v. Heh Unb, 13 Ala. 67: 


does not follow, that because an ad- 
ministrator has wrongfully obtained 
possession of property which does 
not belong to him, he can set up the 
same defense to an action at law, 
that the deceased partner could, were 
he living, and the action had been 
brought against him. One copartner 
is aS much entitled to the partner- 
ship property as another. This is a 
conclusive objection to the mainte- 
nance of actions at law by one partner 
against another. But the surviving 
partners of a firm have the exclusive 
right to the possession of the part- 
nership property, as against the ad- 
ministrator of the deceased partner, 
and may well maintain an action 
against him in respect to it.” Shields 
Son aa 4 Wis. 3102, 104, 65 AmD 


62. Franklin v. Tonjours, 1 Tex. A. 
Civ. Cas. §§ 506, 509. 

“To entitle’ appellees to recover in 
this suit, it was incumbent upon 
them to prove that the money in con- 
troversy was the property of the firm, 
and that it was required to meet the 
firm liabilities. If there were no 
debts against the firm,—no firm lia- 
bilities for which the money was sub- 
ject,—appellees were not entitled to 
recover in this suit. Unless they 
needed the money to pay partnership 
debts, they were only entitled to re- 
cover their share of it on a settle- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


_ 


rae 


§§ 731-734] 


accounts®? or a sum shown on a final accounting to 
be due from the estate of decedent ;** 
moneys advanced by them for the partnership busi- 
ness and which the deceased partner agreed to re- 
pay;°® to recover an amount due to them from the 
estate of the deceased partner by reason of the con- 
version of firm assets by the representatives of a 
deceased partner;*® or to recover a definite sum 
from decedent’s estate by Way of contribution.** 
Where a note signed by all the partners to raise 
money for the use of the partnership business was 
made payable to one partner, the payee was entitled 
to maintain an action thereon against the estate of a 
deceased partner without proof that he had paid 
more than his proportionate share of the partnership 
indebtedness or of the amount of the note.®* It has 
been held that a surviving partner may maintain as- 
sumpsit against the representatives of a deceased 
partner on a promise to account, although the estate 
of the deceased partner is insolvent.°® But an ac- 
tion will not lie against the administrator of a de- 
ceased partner for the expenses of the surviving 
partner in collecting the debts and managing the 
concerns of the partnership.7° Where, at the death 
of a partner, there is an abundance of partnership 
assets to enable the surviving partner to wind up 
the partnership without making any claim on the 
estate of decedent, the surviving partner has no 
cause of action against the estate on account of a 
deposit by decedent in bank of moneys alleged to 
be partnership funds.7+ Where, by the terms of a 


[b] 


ment of partnership accounts.” 
assumed and 


Franklin v. Tonjours, supra. 
63. Miller v. Andres, 13 Ga. 366; 
Johnston v. Ames, 11 Pick. (Mass.) 


173; Kern’s Est., 5 Kulp (Pa.) 168; | such debts, 
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to recover ° 


A surviving partner who has 
secured partnership 
debts after exhausting the partner- 
ship estate, but has not actually paid 
has no 
against the estate of the deceased 
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partnership agreement, entered into for perform- 
ance of a single piece of work, the compensation was 
to be paid to one of the partners or his executors, 
and on the death of such partner his executors, with 
the consent of the surviving partner, recovered the 
stipulated compensation, and it was not shown that 
there were any outstanding debts of the firm, the 
surviving partner was not entitled to maintain as- 
sumpsit to compel the executors to pay to him the 
amount so recovered.*? 

[§ 732] (b) Proceedings in Equity. In a proper 
case a surviving partner may maintain an equity 
suit against the representatives of a deceased part- 
ner for relief not obtainable at law,‘* such as an 
accounting,’4 the transfer of firm property standing 
in the name of the deceased partner,’® contribution 
from the deceased partner’s estate,*® the establish- 
ment of a trust in favor of the firm in property which 
the deceased partner had purchased in his own name 
with partnership funds appropriated by him,** or an 
injunction restraining the representatives of the de- 
ceased partner from disposing of firm property.’® 

[§ 733] (c) Proceedings in Probate Court. It 
has been held that the surrogate may decree the 
payment by the administrator of a deceased partner 
of moneys due to a surviving partner on a partner- 
ship account, without preliminary proceedings for a 
partnership accounting.*® 

[§ 734] (2) By Representatives of Deceased Part- 
ner against Surviving Partners. The rule that a 
partner cannot recover of his copartner the estimated 
ment entered into during the life- 
time of both partners, one of them 
was to hold certain land for the 
joint interest of both, and the part- 


ner owning such land died, the only 
remedy of the surviving partner was 


right of action 


Powdrell v. Jones, 2 Smale & G. 305, 
65 Reprint 412. 

64. Morrison v. Kramer, 58 Ind. |the amount of the 
38; Wilby v. Phinney, 15 Mass. 116; | assumed. 


Ozeas v. Johnson; 1 Binn. (Pa.) 191, 


4 Dall; 43'4;.1 L.. ed. 897. 

65. Lovett v. Perry, 98: Va. 604, 
37> SE) 33: 

[a] Circumstances not barring re- 


covery.—W here complainant fur- 
nished to decedent ten thousand dol- 
lars to build a flouring mill and eight 
thousand dollars to carry on the busi- 
ness, and decedent agreed to devote 
his time, labor, and skill to the busi- 
ness, and to repay the eight thousand 
dollars, and to allow complainant 
eight per cent on the investment as 
her share of the profits, the fact that 
the mill was sold to complainant by 
decedent for the ten thousand dollar 
debt and two thousand dollars addi- 
tional was not a final settlement of 
all of their antecedent affairs and 
did not bar a suit by her against de- 
cedent’s administrator for the eight 
thousand dollars. . Lovett v. Perry, 
98 Va. 604, 37 SE 33. 

66. Algeo v. Algeo, 125 Kan. 245, 
263 P 1077. 

[a] A partner’s title to an interest 
in partnership property is sufficient 
to warrant his bringing an action 
against the personal representatives 
of his deceased copartner for conver- 
sion thereof. Algeo v. Algeo, 125 Kan. 
245, 9200 Pi LOT 

67. Johnson v. Peck, 58 Ark. 580, 
25 SW 865; Harter v. Songer, 138 Ind. 
161, 37 NE 595; Hamilton v. Sum- 
mers, 12 B. Mon. (Ky.) 11, 54 AmD 
509. See Bruns y. Heise, 101 Md. 168, 
60 A 604 (infra § 732 note 76). 

{a] A surviving partner who has 
paid partnership debts out of his 
own funds, after exhausting the part- 
nership assets, is entitled to recover 
from the estate,of the deceased part- 
ner a part of the amount so paid pro- 
portionate to the interest of the de- 
ceased partner, Olleman v. Reagan, 
2351nd. Loose % 


partner for a proportionate share of 

indebtedness so 

Huff v. Lutz, 87 Ind. 471. 
68. In re Talbott, 200 Iowa 585, 

203 NW 303. 

ae Wilby v. Phinney, 15 Mass. 


Wilby v. Phinney, supra. 

Pritchard v. Mercantile Trust 
Gb? CalyParl327, v224. P1038. 

Kutz v. Dreibelbis, 126 Pa. 335, 
Lie SA. G09. ‘ 

73. U. S.—Kelley v. Greenleaf, 14 
BP Cas, No: (7657, 3. Story. 93- 

Ark.—Choate v. O’Neal, 57 Ark. 299, 
21 SW 470. 

Ill.—White v. Russell, 79 Ill. 155. 

Kan.—Scruggs v. Russell, McC. 39. 

Md.—Bruns v. Heise, 101 Md. 163, 
60 A 604. 

Mich.—Reed v. Bird, 239 Mich. 32, 
214 NW 122. 
oe mpegs v. Cotten, 53 Miss. 


Mont.—Link v. Haire, 82 Mont. 406, 
PASC 22 Rae 

N. Y.—Berolzheimer v. Strauss, 51 
IN. Ye Super; 96; 7) NYCiveroc 225, 

Eng.—Alder v. Fouracre, 3 Swanst. 
489, 36 Reprint 947. 

[a] The legislature cannot restrict 
the power of courts of equity by 
preventing a surviving partner from 
suing to enforce rights against the 
personal representatives of a de- 
ceased partner where otherwise the 
surviving partner would be with- 
out remedy. Link v. Haire, 82 Mont. 
406, 267 P 952. 

74. Choate v. O’Neal, 57 Ark. 299, 
21 SW 470; Reed v. Bird, 239 Mich. 
32, 214 NW 122; Link v. Haire, 82 
Mont. 406, 267 P 952. See Hunt v. 
Gookin, 6 Vt. 462 (equity will not 
compel an accounting when suit at 
law is pending in which claim should 
be adjusted and settled). 

[a] When accounting the only 
remedy.—Where, under a trust agree- 


by an action for an accounting. Reed 
v. Bird, 239 Mich. 32, 214 NW 122. 

Actions for accounting generally 
see infra § 900 et seq. 

Liability of representatives of de- 
ceased partner to account generally 
see infra § 844. 

75. Berolzheimer vy. Strauss, 51 N. 
Y. Super. 96, 7 NYCivProc 225. 

[a] Transfer of patents.—The 
Surviving partners may maintain a 
suit in equity to compel the personal 
representatives of a deceased partner 
to assign to them their respective 
shares in patents belonging to the 
firm, but taken out in the name of 
the deceased partner. Berolzheimer 
v. Strauss, 51 N. Y. Super. 96, 7 NYCiv 
Proc 225. : 

‘76. Bruns v. Heise, 101 Md. 163, 
166, 60 A 604. 

“The usual and indeed almost only 
effectual tribunal for that purpose 
is a Court of equity although it often 
happens that after a settlement of 
the accounts between the partners 
one of them may sue the other at 
law on the partnership agreement to 
recover the balance ascertained by 
the settlement to be due him.” Bruns 
v. Heise, supra. 

[a] Contribution as to a single 
item.—A surviving partner Cantoe 
maintain a bill against the personal 
representatives of a deceased part- 
ner which does not ask for a final 
adjudication of partnership matters 
but only for the enforcement of his 
claim aS a partner growing out of a 
single transaction made by him in 
relation to the partnership business. 
Bruns v. Heise, 101 Md. 163, 60 A 604. 

Action for definite sum by way of 
contribution see supra § 781. 

77. Kelley v. Greenleaf, 14 F. Cas. 
No. 7,657, 3 Story 93. 

78. Alder yv. Fouracre, 3 Swanst. 
489, 36 Reprint 947 (leasehold). : 
anes Sellis’ Case, 4 AbbPr (N. Y.) 
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value of his interest in the firm, but the action must 
be for dissolution and accounting,*®® applies where 
the representatives. of a deceased copartner seek to 
recover such interest as against the surviving part- 
ner;8 and hence the relief, which is ordinarily 
sought by the representative of the deceased partner 
against the survivor, is obtainable, not in an action 
at law, but in an equity proceeding for an accounting 
and distribution by the latter.5* But the executor 
or administrator of a deceased partner may main- 
tain against the surviving partner any actions which 
decedent could have maintained,®* and hence such 
representative may maintain an action at law against 
the surviving partner upon his personal obligation 
to deceased,** or for the balance due upon a final 
accounting from the surviving partner to the estate 
of deceased,*® or, under some circumstances, for the 
wrongful conversion. or misappropriation of firm as- 
sets.5 So, also, where the personal representative 
of a deceased partner has become entitled to ad- 
minister the partnership estate,*7 he may maintain 
an action against the surviving partner to determine 
the fact of partnership and title to property alleged 
to belong to the partnership.** Unless there be ex- 
ceptional circumstances, the administrator of a de- 
ceased partner is the only one entitled to sue to re- 
cover from surviving partners any balance due the 
estate of the deceased partner.*® Where a personal 
representative of a member of a partnership sells at 
public auction to the surviving partners the interest 
of his decedent in such partnership, he may not later, 
without an offer of rescission, maintain a suit in eq- 
uity against such surviving partners to recover the 
value of an omitted asset of the estate of his dece- 
dent, unless such omission is charged to be the re- 
sult of fraud or mutual mistake.°° 
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.~pelled him to make an election.®°® 


[8§ 734-736 


[§ 735] b. Nature and Form of Remedy.** It 
has been held that a surviving partner may main- 
tain trover against the representative of his deceased 
partner to recover possession of the firm assets ;°? 
that a surviving partner cannot maintain trespass 
against the representatives of a deceased partner for 
taking possession of and selling personal property 
belonging to the partnership;°* and that, where a 
surviving partner has been compelled to pay debts 
of the firm out of his individual means and seeks re- 
imbursement from the estate of his deceased partner, 
his remedy is not in chancery but by a demand on the 
personal representatives, to be pursued like other 
claims of a general nature against the estate of de- 
cedent.°* An action by surviving partners against 
a deceased partner’s administrator, who has taken 
possession of partnership property and refuses to 
deliver it to the survivors, is in claim and delivery, 
and not in equity for an accounting.®®> In a ease 
where a surviving partner proceeded at law and in 
chancery for money due to him from his deceased 
partner on the partnership account, the court com- 
Where the execu- 
tor of a deceased partner brings action against the 
survivor for an accounting with knowledge of a 
conversion of the firm assets, the taking of a money 
judgment against the survivor is not an election of 
remedies, which, before the judgment is satisfied, 
will bar an action against. him and a person who 
joined with him in converting the firm assets.97 

[§ 736] c. Conditions Precedent.°* A surviving 
partner who has undertaken the liquidation of the 
partnership must completely settle the partnership 
affairs before he has any cause of action against the 
esfate of his deceased partner for contribution®? or 


80. See supra § 251. those interested. As long as the prop- 86. Morrison v. Kramer, 58 Ind. 
81. Heuschel v. Wagner, 73 Colo.| erty is under his care and control} 38; Krutz v. Craig, 53 Ind. 561; Rav- 
SZ ale: we! 476: the duty to preserve it is in him and] enscraft v. Pratt, 22 Kan. 20; Strode 
82. U. S.—Wickliffe v. Eve, 17]no one else, and this is just as true|v. Gilpin, 187 Mo. 388, 86 SW 177; 
How. 468, 15 L. ed. 163; Churchill v.| when the surviving partner and the | Russell v. McCall, 141 N. Y. 4387, 36 


Buck, 102 Fed. 38, 42 CCA 148; Kirby 
v. Lake Shore, etc., R. Co., 8 Fed. 
462 [aff 120 U. S. 130, 7.SCt 430, 30 
Twnedn OOSNE 

Ariz.—Franklin v. Trickey, 9 Ariz. 
282, 80 P 352, 11 AnnCas 1105. 

Ky.—Coakley v. Hazelwood, 49 SW 
1067, 21 KyL 40. 
Bet eae vy. Patrick, 38 Mich. 

Ey, 

Miss.—Scott v. Searles, 13 Miss. 25. 

Mo.—Tufts v. Latshaw, 172 Mo. 359, 
72 SW 679; Lindell v. Lee, 34 Mo. 
103; Byers v. Weeks, 105 Mo. A. 72, 
79 SW 485. 
: Neh — Harris: Vv. darris, oo IN owes 
bE 

N. Y.—Fleischmann _ v. Fleisch- 
mann, 54 App. Div. 202, 66 NYS 631 
[aff 31 Misc. 216, 65 NYS 93]. 

Oh.—Jones v. Proctor, 24 Oh. Cir. 
Ct. 80; Weidig v. Moore, 11 Oh. Dec. 
(Reprint) 83, 24 CincLBul 376. 


Pa.—Ainey’s App., 2 Pennyp. 192. 
Tenn.—Parker y. Oakley, (Ch. A.) 
57 SW 426. 


Tex.—Booth v. Todd, 8 Tex. 137. 


Wis.—Rowell v. Rowell, 122 Wis. 
1, 99 NW 473. E 
Eng.—Downs v. Collins, 6 Hare 


418, 31 EngCh 418, 67 Reprint 1228. 

Ont.—Bilton v. Blakely, 7 Grant Ch. 
214, 6 Grant Ch. 575. 

“The right of the deceased partner’s 
representative to bring an action 
against the surviving partner for 
some dereliction in managing the 
partnership assets does not exist 
during the receivership, provided of 
course the receiver has not been false 
to his trust but has handled the 
property honestly and in the way his 
judgment suggests will be best for 


heirs of the deceased partner are 

the only ones interested in the part- 

nership assets as it would be if there 
were creditors.” Mosher v. Lee, 

(ARIZ) Bb eats. woo 
Cross references: 

Actions for accounting of partner- 
ship affairs generally see infra §§ 
900-1007. 

General rule precluding actions at 
law between partners in connection 
with partnership matters see. su- 
pra § 250. 

Liability of surviving partners to ac- 
count to representatives of de- 
ceased partner see infra § 844. 

83. Link v. Haire, 82 Mont. 406, 
267 P 952 (common-law right recog- 
nized by statute). 

84. I1l1—Schmidt v. Glade, 126 Ill. 
485, 18 NE 762. 

Ind.—Anderson v. Ackerman, 88 
Ind. 481; Beckett v. Little, 23 Ind. 
A. 65, 54 NE 1069. 

Aye Ee rk v. Ambrose, 34 Mo. A. 
N. Y¥.—Fuller v. Straus, 44 App. 

Div. 348, 60 NYS 917. 

. Tex.—Johnston v. Ballard, 83 Tex. 

486, 18 SW 686. 

Wis.—Webster vy. Lawson, 73 Wis. 
561, 41 NW 710. 

[a] Assumpsit will lie on such an 
obligation. Schmidt v. Glade, 126 Il. 
485, 18 NE 762. 

85. Kan.—Palm_ v. 
Kan. 297,562) 480: 

Mass.—Forward v. Forward, 6 Al- 
len 494. 

Mo.—Holman vy. Nance, 84 Mo. 674. 

Pa.—Seltzer v. Brundage, 17 A 9. 

Tex.—McKay v. Overton, 65 Tex. 


Poponoe, 60 


82 


NE 498, 38 AmMSR 807. 

87. Right of representative of de- 
ceased partner to administer partner- 
ship estate see supra § 647. 

88. Dunn v. Dunn, 112 Kan. 279, 
211 P 161 (‘Where one of two alleged 
partners has died, and the survivor 
denies the fact of partnership and re- 
fuses to give bond for the alleged 
partnership property and to admin- 
ister the assets, the administratrix, 
after giving the statutory bond, has 
a prima facie right to the posses- 
sion of the alleged partnership as- 
sets; and if the alleged surviving 
partner refuses to deliver possession 
she can maintain an action in the dis- 
trict court to determine the fact of 
partnership and the consequent title 
to the property’’). 

89. Nickels v. Horsley, 126 Va. 54, 
100 SE 881. 

90.4 Kile, v. Bsharah: 103 swWieesves 
277, 1387 SE 220. 

91. Nature and form of action 
generally see Actions §§ 110-187. 

92.5 “Hawkin's) «w) “(Capron 7th ae 
679, 24 A 466. vy 

93. Strathy v. Cfooks, 22 Un Gwes 
B, (Ont.)) 1. 


94. Pitkin v. Pitkin, 7 Conn. 307, 18 
AmD 111. 
95. Fong Sing v.. O'Dell, 450" Cale 


A. 55; 194 P 745. 

96. Allison v. Alexander, 1 F. Cas. 
Now 251, 1 Craneh’ CNC. 237. 

97, » Russell sv... sleCall,  U4ai Nase 
437, 36 NE 498, 38 AmSR 807. 

98. Conditions precedent to actions 
generally see Actions §§ 72-83. 

99. Bruns v. Heise, 101 Md. 163, 
60 A 604. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 736-741] 


for an apparent balance in his favor,’ and it has been 
held that a surviving partner cannot recover from 
the representatives of a deceased partner any por- 
tion of moneys received by the latter, where there 
has not been an accounting or settlement of the 
affairs of the partnership, and a balance found due 
him thereon.2 But where notes payable to the order 
of one partner were signed by him and the other 
partners in order to raise money for use in carrying 
on the partnership business, the payee was entitled 
to maintain an action on the notes against the estate 


of a deceased partner without an accounting or set- 


tlement of the partnership business.* Under a stat- 
ute requiring the presentation of claims against the 
estate of a decedent,t where the personal represen- 
tative of a deceased partner has taken possession of 
all of the partnership assets, a surviving partner 
eannot bring action against the personal represen- 
tative of a deceased partner for his share of, or in- 
terest in, such assets without first presenting a claim 
therefor to the personal representatives.° 

[§ 737] d. Defenses. The fact that one of two 
wrongdoers who joined with a surviving partner in 
converting firm assets was a creditor of the firm 
does not relieve the other wrongdoer from lability 
for the full amount of the converted share of the 
deceased partner. Where the personal representa- 
tive of a deceased partner has been appointed to 
administer the effects of the partnership,’ but has 
permitted the surviving partner to participate in 
such administration, such participation debars the 
surviving partner from asserting any claim against 
the representative of the deceased partner on the 

1. Powell’s Succe., 14 La. Ann. 425; 
Little v. Simonds, 46 Minn. 380, 49 
NW 186; Arnold v. Arnold, 90 N. Y. 
580. See Francisco v. Fitch, 25 Barb. 
(N. Y.) 130 (applying same principle 
on reference by surrogate of claims 4. 
against estate of deceased partner). Presentation 


2. Pritchard v. Mercantile Trust 
€o.;, 65,.Cal. A. 327,224 P 103;-Fersu- 
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ship business, an action at law by 
one partner against another may be 
maintained thereon 
tlement or an accounting of the part- 
nership business’’) 
See. statutory provisions. 
and 
claims against decedent’s estate gen- | the 
erally see Executors and Administra- 


LAT Cs dal ee LLL 
ground of maladministration of the partnership es- 
tate.® 

_[§ 738] e. Set-Off and Counterclaim.® Where, by 
the terms of a partnership agreement between com- 
plainant and defendant’s decedent, complainant was 
to furnish all the capital, which was to be repaid by 
decedent, and decedent was to devote his time, labor, 
and skill to the business, but not to contribute any 
money, and plaintiff fully complied with his agree- 
ment to furnish capital, in an action by him to re- 
cover the amount so furnished defendant was not 
entitled to set off an amount which decedent put in- 
to the firm business without complainant’s knowl- 
edge.1° , 

[§ 739] f. Jurisdiction.1: An action by a sur- 
viving partner against the personal representatives 
of a deceased partner to recover possession of per- 
sonal property alleged to belong to the partnership 
must be brought in a court of ordinary jurisdiction,* 
and cannot be brought in a court of probate juris- 
diction.t* In the absence of a statute the probate 
court has no jurisdiction over claims by the rep- 
resentative of one partner against the representative 
of another based on partnership accounts.'* 

[§ 740] g. Limitations of Actions.t° In an ac- 
tion by the representatives of a deceased partner 
against a surviving partner the application of the 
statute of limitations is not precluded on the score 
of the existence of any trust relation.+® 

[§ 741] h. Laches.1*7 Equitable relief as between 
surviving partners and the representatives of de- 
ceased partners may be barred by laches.1® 


ecute his claim for contribution from 
another partner for debts paid by 
him until twenty-six years after the 
dissolution of the firm and eight 
years after the payment of such 
debts, and until after the death of 
all persons who had knowledge of 
_ facts, including the partner 
against whose estate relief is sought, 


without a _ set- 


allowance of 


son’s Succ., 146 La. 1010, 84 S 338;|tors §§ 9387-1078. is guilty of laches. Compton v. 

Arnold vy. Arnold, 90 N. Y. 580 [aff 5. McKay v. Joy; 2 Cal.. Unrep: | Thorn; 90 Va..653, 19 SH 451. 

23 Hun 293]. Cas. 639, 9 P 940. {b] Circumstances not amounting 
[a] Reason for rule.—‘‘The sur- 6. Russell v. McCall, 141 N. Y.|to laches.—(1) A partner died in 


viving members of a commercial firm, 
dissolved by the death of one of its ve 
members, have no standing to prose- 
eute a claim against the succession 
of the deceased member, said to have 8. 
arisen in the course of the partner- 9. 
ship business, until there has been a 
liquidation» and settlement of the][34 Cyc 618]. 
partnership. It may be found, upon 10. 
such liquidation, that he owes them 
nothing.” Ferguson’s Succ., 146 La. 
1010, 1012, 84 S 338. 

{b] TIllustration.—A . surviving 
partner cannot recover, as against 
the personal representative of a de- | ner’), 
ceased partner, money deposited in a 11 
bank to his own credit by the deceased 
partner, on the theory that such 
money constituted partnership funds, 27 
without having complied with stat- 13 
utory provisions requiring a settle- 274: — 
ment of the partnership business by 97 P 220 
the surviving partner without de- a : 
lay, and appraisal of the deceased 
partner’s interest and the rendition 
of an account to the deceased part- 
ner’s executor or administrator. 
Pritchard v. Mercantile Trust Co., B74. 
65 Cal. A. 327, 224 P 103. 74. 

3. In re Talbott, 200 Iowa 585, 590,| 14 
203 NW 303 (‘It is contended that, |, 15. 


437, 36 NE 498, 38 AmSR 807. 
Right of personal representa- 
tive of deceased partner to adminis- 
ter partnership estate see supra § 647. 
Hoss’ Succe., 33 La. Ann. 1256. 
Set-off and counterclaim gen- 
erally see Set-Off and Counterclaim 


Lovett v. Perry, 
612, 37 SE 33 (“a partner ...,can- 
not bind the firm for capital placed 
by him in the business in derogation 
of an express stipulation to the con- 
trary between himself and copart- 


Jurisdiction 

Courts §§ 13-177. 

12. Gardner v. Gillihan, 20 Or. 598, 
P 220. 


Abat v. Songy, 7 Mart. 
Gardner v. Gillihan, 20 Or. 598, 


[a] A court of probate has no 
jurisdiction of an action by surviv- 
ing partners against the personal 
representatives of a deceased part- 
Abat v. Songy, 7 Mart. 


Booth v. Todd, 8 Tex. 137. 
Limitations of actions general- 


*ebruary, 1880. The survivor and M 
formed a new firm in May. The ex- 
ecutor of the deceased partner sued 
the survivor for an accounting in 
October, with knowledge of the con- 
version of the old firm assets by the 
new firm. Final judgment against 
the survivor was entered late in 
the year 1886, and the executor soon 
discovered the ineffectual character 
of his attempt at redress against the 
survivor. It was held that the ex- 
ecutor was not guilty of laches, 
where he sued M early in 1888 for the 
conversion of deceased’s share in 
see | the assets of the old firm. Russell 

v. McCall, 141 N. Y. 437, 36 NE 498, 
38 AmSR 807. (2) Where, in a par- 
tition: suit by a surviving partner 
seeking to establish his partnership 
interest in property the legal title 
to which had stood for more than 
forty years in the name of the de- 
ceased partner, it appeared that dur- 
ing the entire time the partnership 
and the most intimate and confiden- 
tial, social, and business relations had 
existed between the two partners, who 
were brothers, and that the property 
had been treated by both as partner- 
ship property, and that failure to 


98 Va. 604, 


generally 


(La.) 


(La.) 


as the notes grew out of partnership 
affairs, no action could be brought 
upon them by one partner against an- 
other until there had been an account- 
ing or settlemént of the partnership. 
It is a well recognized exception to 
the rule contended for, that, where 
the liability has been made the sub- 
ject of an express contract, or has 


‘been segregated from the partner- 


ly see Limitations of Actions 387 C. 
J. p 666. 

16. Guldin v. Lorah, 8 Pa. Co. 503 
faff 141 Pa. 109,21 A 504]. 

ae pongees generally see Equity §§ 


-18. Compton v. Thorn, 90 Va. 653, 
19 SE 451. ; 

[a] Circumstances amounting to 
laches.—A partner who fails to pros- 


have the legal title transferred to the 
partnership was merely a matter of 
neglect arising from the mutual con- 
fidence of the partners and from en- 
grossment in their business, and that 
no rights of creditors were involved, 
complainant was not precluded by the 
delay in asserting his claim from ob- 
taining _the relief sought. Coxziy. 
Brown, 87 N. J. Eq. 462, 101A 260. 


1102 [47 C.J.] 

[§ 742] i. Parties.1° A surviving partner may 
maintain in his own name an action against the rep- 
resentatives of a deceased partner for conversion of 
the firm assets after the death of the latter part- 
ner.*° In any proceeding by one partner, after the 
death of another, to liquidate or examine into and 
adjust the claim of such surviving partner against 
the estate of deceased, all other surviving partners 
are necessary parties.24_ In a suit by a surviving 
partner against the personal representatives of a de- 
ceased partner to recover contribution for payment 
of debts of the firm, the other surviving partners are 
necessary parties,” as are also the personal repre- 
sentatives of other deceased partners.7? In a sur- 
viving partner’s action ‘against a bank to recover 
deposits made in bank by the deceased partner, on 
the theory that they constitute funds of the partner- 
ship, the deceased partner’s administratrix, who 
claimed an interest in the deposits, was a necessary 
party.°* In an action by a surviving partner against 
the administrator of his deceased partner to have 
the proceeds of a sale of land declared firm assets, 
one who loaned to the partners part of the money 
paid by them for the land, under an agreement that 
the partners would pay him one third of the profits 
arising out of the purchase, is not a necessary par- 
ty.25 Where a partner died and the surviving part- 
ner gave to his widow a promissory note in settle- 
ment of deceased’s interest in the partnership and 
the widow brought action on such note, it was held 
that an administrator of the estate of the deceased 
partner should be made a party plaintiff and any 
judgment in the action should be paid to him so that 
the interests of all parties might be properly pro- 
tected.2® Under a statute providing that a represen- 
tative, legatee, distributee, or creditor of a deceased 
person may bring an action in equity for the settle- 
ment of his estate, and that the representatives of de- 
cedent and all persons having a lien upon, or an in- 
terest in, the property left by him must be parties 
as plaintiffs or defendants, the widow of a member 
of a partnership could not sue to recover her share 
of property unaccounted for by the surviving part- 
ner, without making the children of decedent par- 
ties either as plaintiffs or defendants.?* 

[§ 743] j. Provisional Remedies—(1) Attach- 
ment.28 Those claiming to be heirs of a deceased 
partner cannot obtain an attachment against the 
partner’s interest in the partnership property when 
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ee, 


Fonalledas v. San Juan Dist. 


fy 


[§§ 742-745 


the circumstances required by statute to exist be- 
fore attachment can take place are not shown to 
exist.” 

[§ 744] (2) Receivership.*° The circumstances 
under which the surviving partner may be deprived 
of his control of the partnership assets by a receiver- 
ship have already been considered.*! Although an 
order appointing a receiver for the partnership es- 
tate of a deceased partner, at the suit of the per- 
sonal representative of the deceased partner is im- 
properly made, it is not void.** Where the effect of 
an order appointing a receiver to take charge of the 
partnership estate of a deceased partner which was 
being administered by the surviving partner did not 
permit the receiver to enter uponsthe discharge of 
his duties until the surviving partner could be heard 
in opposition to the appointment, the order was in 
substantial accord with a statute providing for the 
appointment of a receiver after notice to the oppos- 
ing party.?? 

[§ 745] k. Pleading?4—(1) Actions by Surviving 
Partners against Representatives of Deceased Part- 
ners; Where plaintiffs sue as surviving partners to 
recover from the personal representatives of a de- 
ceased partner property alleged to belong to the firm, 
the better practice is that they should describe them- 
selves as surviving partners in the title of the ac- 
tion;*® but this is not absolutely necessary,?® it 
being sufficient if the averment, frame, and scope of 
the complaint show the capacity in which they sue.?7 
The general rule that facts and not conclusions 
should be alleged in pleadings*® applies in an action 
by a surviving partner against the personal repre- 
sentatives of a deceased partner.*® In a suit by sur- 
viving partners against a deceased partner’s admin- 
istrator, a complaint, alleging the partnership, the 
death of one partner, the appointment of the admin- 
istrator, the partnership’s ownership of described 
property, that the administrator had taken posses- 
sion of a désignated part of such property and 
claimed it and denied the right of the firm and as- 
serted title therein, and also showing that a demand 
would be unavailing, states a cause of action for 
possession of the property.*° A bill by a surviving 
partner seeking contribution from the estate of his 
deceased copartner,* or seeking to subject land pur- 
chased with partnership funds to the payment of 
partnership debts,*? should show that there has been 
a settlement of the account between the partners 


sonal representative of a deceased 


19. Parties generally see Parties 29. 1 
ante p l. Ct., 33 Porto Rico 31. 
20. Hawkins vy. Capron, 17 R. I. 30. 


679, 24 A 466 (an amendment, by the 
addition of the words “‘surviving part- 
ner” after plaintiff’s name, although 
unnecessary, iS harmless). 

21. Arnold v. Arnold, 90 N. Y. 580 
faff 23 Hun 293]. 

22. Bruns v. Heise, 101 Md. 163, 
60 A 604. 

[a] An allegation that the omit- 
ted partners have no individual estate 
does not sufficiently explain the fail- 
ure to join them as parties plain- 


tiff. Bruns v. Heise, 101 Md. 163, 
60 A 604. 

23. Compton v. Thorn, 90 Va. 653, 
19 SH 451. 

24. Pritchard v. Mercantile Trust 
Co., 65 Cal. A. 327, 224 P 103. 

25. Lindsay v. Race, 103 Mich. 28, 


61 NW. 271. 

26. Somerville v. Somerville, 118 
Okl. 259, 247 P 389. 

27. Hackett v. State Bank, 
Go., 155 Ky. 392, 159 SW 952. 

28. Attachment generally see At- 
tachment 6 C. J. p 1. 


etc:, 


Receivers generally' see Re- 
ceivers [34 Cyc 1]. ; 


31. See supra § 621. 
32. Huston v. King, 119 Miss. 347, 
80 S 779 (therefore the surviving 


partner, having declined to obey the 
order of court appointing the receiv- 
er and directing him to turn over to 
such receiver all property in his 
hands belonging to the estate of de- 
cedent, is not entitled to damages 
because of the appointment of the 
receiver). 

33. Huston v. King, supra. 

34. Pleading genexally see Plead- 
ing, [31 Cye 1h: 


35. Berolzheimer v. Strauss, 51 N. 
Y. Super....96,..7-NYCivProce. 225. 

36. Berolzheimer vy. Strauss, su- 
pra. 

37. Berolzheimer y. Strauss, su- 
pra. 

38. See Pleading [31 Cyc 49]. 

39. Pritchard v. Mercantile Trust 


Co., 65,.Cal? A. 32%, 224 P 103. 
[a] Illustration.—In an action by 
a surviving partner against the per- 


partner and a bank in which the de- 
ceased partner had money on de- 
posit at the time of his death, to 
recover such amount as funds of the 
partnership, an allegation that the 
moneys are the funds of the part- 
nership is a mere conclusion and in- 
sufficient, no facts showing the mon- 
ey to belong to the partnership be- 


ing pleaded. Pritchard v. Mercan- 
ae Trust. Coy, Co Cals Assos 24 
40. Fong Sing # O’Dell, 50 Cal. 


ADO nL O44 OF 


41. Bruns v. Heise, 101 Md. 163, 
60 A 604. 
[a] Such a bill is demurrable 


where it does not state that there 
has ever been a settlement of the 
partnership accounts and does not 
contain, and is not accompanied by, 
anything which purports to be a 
statement of such accounts. Bruns 
v. Heise, 101 Md. 168, 60 A 604. 

BAe Whitney v. Cotten, 53 Miss. 
[a] Such a bill should be framed 
on the theory of a settlement of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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and between the firm and its creditors. A petition 
in an action by a surviving partner against the per- 
sonal representatives of a deceased partner fails to 
state a cause of action where the recovery sought is 
merely of a balance claimed under one phase of the 
partnership agreement, and there is no prayer for a 
final accounting as to partnership matters, no show- 
ing as to the insolveney of the partnership, no ex- 
planation of outstanding accounts in the hands of 
the surviving partner or of special items of expense 
included in the petition, and no allegation that they 
were included in the partnership agreement or were 
proper, just, and reasonable charges.** 

[§ 746] (2) Actions by Representatives of De- 
ceased Partner against Surviving Partners. A com- 
plaint by the administratrix of a deceased partner 
to recover a share of the profits arising after his 
death is insufficient, where it does not state whether 
there are firm debts outstanding, whether losses were 
incurred prior to such death, or whether any settle- 
ment or adjustment of the partnership business has 
ever been had.** If the executor of a deceased part- 
ner, suing the surviving partner to recover dece- 
dent’s share of business, claims that an agreement to 
pay the fair value of decedent’s share may be in- 
ferred from the surviving partner’s having taken 
over the business, he should allege such agreement in 
his complaint as a fact.*® 

[§ 747] (3) Actions by Assignees of Surviving 
Partners against Representatives of Deceased Part- 
ner. Where the administrator of a deceased part- 
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ner converted the surviving partner’s share of the 
partnership assets, the surviving partner’s assignee, 
in an action to recover the value of such assets, was 
not required to plead the partnership, since in so 
doing she would be merely pleading the evidence by 
which she held her title.*® 

[§ 748] 1. Issues, Proof, and Variance.**? In an 
action for partition of real estate alleged to have 
been purchased by a partnership, where plaintiff 
claimed under one of the partners who had died, ter- 
minating the partnership, it could not be assumed, 
in the absence of any showing, that the partnership 
business consisted of buying and selling real estate.*® 

[§ 749] m. Evidence+®*—(1) Burden of Proof.*° 
The general rule that the party having the affirma- 
tive of an issue has the burden of proving the facts 
to be as he claims®+ applies in an action or suit be- 
tween surviving partners and the personal represent- 
atives of a deceased partner.°? 

[§ 750] (2) Presumptions. The usual presump- 
tions of law and of fact®* will be indulged in an ac- 
tion or suit between surviving partners and the per- 
sonal representatives of a deceased partner.®* 

[§ 751] (3) Admissibility. In accordance with 
the general rules as to the admissibility of evidence®® 
it is proper to receive, in an action or suit between 
surviving partners and the personal representative 
of a deceased partner, any competent evidence which 
is fairly relevant and material to the issues pre- 
sented®® and to reject evidence which does not meet 
such requirements.°* 


accounts between the partners and 
between them and the creditors, so 
“that the creditors might have an op- 
portunity to present their claims and 
a proper distribution be made of any 
moneys arising from the sale of the 
real estate.’’ Whitney v. Cotten, 53 
Miss. 689, 693. j f 

43. Lloyd v. Cochran, (Civ. A.) 
256 SW 337 [writ of error dism 114 
Tex: 581,9278 SW :1hi4y. 

44. Boehme vy. Fitzgerald, 43 Mont. 
226,-115 P 413. 

45. Goldsticker v. Goldsticker, 106 
Mise. 182, 174 NYS 257. 

{a] Insufficient allegations.—An 
allegation that defendant, surviving 
partner, took and kept the firm busi- 
ness, and, firm debts having been 
paid, now owns and runs. such busi- 
ness, does not state any agreement 
by implication of law to pay the 
fair value of deceased partner’s 
share. Goldsticker vy. Goldsticker, 106 
Mise. 182, 174 NYS 257. 

46. Gay v. Jackman, (Tex. Commn. 
A.) 254 SW 927 [den reh 252 SW 
1042]. 

47. Issues, proof, and variance 
generally see Pleading [31 Cyc 670]. 

48. Schleissner v. Goldsticker, 135 
App. Div. 4385, 120 NYS 333 (action 
by representative of deceased part- 
ner). 

49. Evidence generally see Evi- 
denece:.22 C. J. p 1. 

50. Burden of proof generally see 
Evidence §§ 13-24. 

51. See Evidence § 14. 

52. See cases infra this note. 

[aj] A settlement and release as 
between partners must be proved by 
the party who relies thereon. 
saul v. Cummings, 24 App. 


6. 

[b] Fairness of sale.—In a suit 
brought by the heirs of a deceased 
partner against his surviving ex- 
ecutor and another partner, who 
purchased the partnership property 
from the executor, to set aside the 
purchase ony the ground of undue 
influence and fraud, the burden of 
proof was not on the purchasing 
partner to show affirmatively that he 
made disclosure as to the business, 
with which he was the more familiar, 
and acted in good faith, even if 


he and the executor were partners 
in the business. Shepherd v. Dar- 
ling, 120 Va. 586, 91 SE 737 [foll 
Aronhime vy. Levinson, 119 Va. 394, 
89 SE 8938]. 

53. Presumptions 
Evidence §§ 25-88. 

54. See cases infra this note. 

[a] The presumption that part- 
ners have equal shares applies in 
an action by a _ surviving partner 
against the estate of his deceased 
partner. In re Talbott, 204 Iowa 
363, 213 NW 779. Presumption that 
shares of partners are equal general- 
ly see supra § 222. 

[b] Presumption that land not 
partnership property.—Where land is 
bought in the individual names of 
two partners and two other persons 
under an agreement that each is to 
own a fixed undivided interest, and 
that, as between themselves, the lia- 
bility of the buyers under the con- 
tract and on all notes given for pur- 
chase money shall be in proportion 
to the interest of each in the land, 
and that, if any of them shall pay 
any money on behalf of any of the 
others, he shall have a lien on the 
interest of the one for whom the 
payment shall be made, and none of 
the firm money is used in the pur- 
chase, a strong presumption arises 
that, the partners did not mean to 
treat the land as partnership prop- 
erty. Lindsay v. Race, 103 Mich. 28, 
61 NW 271. 

{[c] When presumption as to char- 
acter of partnership business not in- 
dulged.—See Schleissner v. Goldstick- 
er, 135 App. Div. 435, 120 NYS 333 
(supra § 748). 

55. Admissibility of evidence gen- 
erally see Evidence §§ 89-1729. 

56. See cases infra this note. 

[a] A memorandum book kept 
wholly in the handwriting of the 
deceased partner is admissible in 
evidence to show his indebtedness 
to the surviving partner. Cousteaud’s 
Succ., 11 La. Ann, 216. 

[b] Check.—In an action by a sur- 
viving partner against the executors 
of his copartner on a claim growing 
out of an alleged settlement of part- 
nership affairs, a check given by one 
of the executors, purporting to be in 


generally see 


payment, was admissible as evidence 
of allowance of the claim. Daven-. 
pert Va" Witty, 212) Alas 114.7 101"S 

[c] Consideration.—In an action 
by the administrators of one part- 
ner against the surviving partner, 
evidence introduced by defendant, 
showing that the goods and moneys 
forwarded to him by decedent, as al- 
leged by plaintiffs, were forwarded 
for goods and moneys owing by dece- 
dent to defendant, was admissible 
under the general denial, as proving 
that the alleged sales and loans were 
never made and were not in fact sales 
or loans. Levy v. Simon, 119 Wash. 
179, 205 P 426. 

{d] Fraud.—In an action by the 
widow and daughter of a deceased 
partner against the surviving part- 
ner to set aside the sale of the de- 
ceased partner’s interest to the sur- 
viving partner, evidence of the un- 
dervaluation of the property and 
of the surviving partner’s failure to 
disclose the true facts was admis- 
sible on an issue of fraud in fact, 
and upon an issue of constructive 
fraud arising from the trust relation- 
ship of the parties. Cotton v. Ste- 
vens, 79 N. H. 224, 107 A 602. 

{e] Parol evidence is admissible 
to show that a specific purchase on 
contract for a purchase made by one 
partner in his own name was a part- 
nership transaction, and that the 
aarehase NR ela for with partner- 
ship money. cruggs v. Rus - 
C. (Kan.) 39. a ert 

[f{] Walue.—Underwriters’ records 
and good will are assets of an insur- 
ance agency partnership, and a con- 
tract whereby a partner who is un- 
able to give active attention to the 
business is to receive at least thirty- 
five hundred dollars a year as his 
share of the profits evidences the 
value of such records and good will. 
Witkowsky v. Affeld, 283 Ill. 557, 119 
NE 630. 

57. See case infra this note. 

[a] Bond.—In a suit by a part- 
ner for a balance alleged to be due 
from a deceased partner, where a 
bond executed by the latter to pay 
any sum due, growing out of the 
partnership affairs, did not admit lia- 
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[§ 752] (4) Weight and Sufficiency. The usual 
rules with respect to the weight and sufficiency of 
evidence®® apply in actions between surviving part- 
ners and the personal representatives of deceased 
partners.°® Reference is made in the notes to il- 
lustrative cases in which the evidence has been held 
sufficient®® to establish certain facts or support par- 
ticular findings, or insufficient for that purpose.*+ 

[§ 753] n. Trial or Hearing®*—(1) Questions for 
Court or Jury.®°® In an action between surviving 
partners questions of fact are for the jury where 
the evidence thereon is conflicting or susceptible of 
different inferences.®* 

[§ 754] (2) Instructions. In an action between 
surviving partners and the personal representatives 
of a deceased partner, it is the duty of the court 
clearly to instruct the jury as to the law applicable 
to the facts presented,®°® and as to what matters are 


PARTNERSHIP 


[§§ 752-758 


properly before them for consideration;°® and re- 
quested instructions which are misleading are prop- 
erly refused.%* 

[§ 755] o. Judgment.°® A money decree in favor 
of the representatives of a deceased partner should 
not be entered for the interest of their decedent in 
the partnership assets where the amount of such in- 
terest has not been fixed by an accounting or satis- 
factory evidence.®® 

[§ 756] 3. Actions between Surviving Partners of 
Different Firms after Death of Common Partner. 
Where, of two firms having a common partner, one 
becomes indebted to the other, the death of the com- 
mon partner removes the impediment to an action at 
law to recover the debt, and the suxyiving partners 
of the creditor firm may sue the suxviving partners 
of the debtor firm therefor.‘ 


IX. DISSOLUTION, SETTLEMENT, AND ACCOUNTING"? 


[§ 757] ‘A. “Dissolution” Defined. The dissolu- 
tion of a partnership is the change in the relation 
of the partners caused by any partner ceasing to hex 
associated in the carrying on, as distinguished from 
the winding up, of the business.*? There is an essen- 
tial difference between “dissolution” and “termina- 
tion” of a partnership,’® in that on dissolution the 
bility, its admission in evidence was 
error. Lloyd v. Cochran, (Civ. A.) 


256 SW 337 [writ of error dism 114 
Tex: 581, 278 SW 1114]. 


v. Race, 


in their 


oe £758 | 


benefit of the partnership); 
103 Mich. 28, 
(that land bought by the partners 
individual 


partnership is not terminated, but continues until 
the winding up of partnership affairs is completed.** 
B. Dissolution by Act of Partner—l. 
Right of Partner To Dissolve—a. Partnership at 
Will. Where no fixed term has been agreed upon 
for the duration of a partnership,*® or where no 


Lindsay 
61 NW 271 


partner who claims, as a set-off, sums 
paid by him individually in settle- 
2 ment of firm accounts, where the sur- 
names was in-|viving partner has not placed in is- 


58. Weight and sufficiency of evi- | tended to be treated as firm prop-|sue the question of the solvency of 
dence generally see Evidence §§ 1730-| erty). _ : : the partnership, an instruction to the 
1806. [e] Nature of obligation.—Ewing | jury that they have yothing to do 

59. .Levy v. Simon, 119 Wash. 179, |v. Schultz, (Tex. Civ. A.) 220 SW | with that question, or with the ques- 
205 P 426. And see cases infra notes |625 (in a suit by‘a partner against |tion whether defendant will or will 
60, 61. the independent executor of a de-|not be compelled to pay a sum from 

60. See cases infra this note. ceased copartner to recover payments |his individual funds, is not errone- 

[a] Fraudulent conspiracy.—Sny- |}made by plaintiff to the partnership |ous. Beckett y. Little, 23 Ind. A. 65, 
der v. Harrington, 57 Or. 541, 112 P|on behalf of decedent, to support a/|54 NE 1069. 

6 (circumstantial evidence in a suit | finding that the debt sued for was 67. Russell v. Russell, 123 Ark. 


by one, as executrix of a deceased 
partner and as administratrix_of the 
partnership estate, against H, the 


an independent and personal obliga- 
tion of decedent to plaintiff and dis- 
tinct from any obligation of the 


619, 185 SW 289. 
[a] Illustration.—In an action by 
the ‘personal representatives of a 


surviving partner, and E, to recover 
the partnership estate, was sufficient 
to overcome the testimony of de- 
fendants, and to prove a fraudulent 
conspiracy between defendants in the 
transfer to E of property which the 
partnership estate held under a _ con- 
ditional sale in the form of a lease 
to the partnership). 

{b] Good faith.—Shepherd v. Dar- 
ling, 120 Va. 586, 91 SE 737 [foll Ten- 
nant v. Dunlop, 97 Va. 234, 33 SE 620] 
(where a partner purchased the busi- 
ness from the surviving executor of 
another partner only after the latter 
sought the independent advice of a 
court of equity, the fact satisfied 
any burden upon the purchasing part- 
ner to show his good faith and dis- 
closure of the condition of the busi- 
ness, with which he was more fam- 
iliar, in a suit by the heirs of the 
deceased partner against him to set 
aside the sale). 

[c] Misuse of firm money.—Bar- 
ton v. Thompson, 225 Mich. 40, 195 
NW 682 (in an action by a surviving 
partner against the estate of his 
deceased copartner, based on the con- 
version of partnership money to the 
partner’s individual use in paying 
his taxes, the tax rolls prima facie 
establish the indebtedness of dece- 
dent for taxes assessed, and canceled 
checks of the firm, drawn by him, 
for the amount of such taxes pay- 
able to tax officials, with testimony 
that they were paid from the firm 
account, show that the firm funds 
were used to discharge decedent’s 
individual indebtedness). 

{d] Ownership of land.—Scrugegs 
v. | Russell). McC, “Géamn)). 39 “(that 
property purchased by a partner in 


his own name was purchased for the {| ceased partner against a surviving 


partnership as such). 

61. See cases infra this note. 

[a] Fairness of sale.—Johnston v. 
Katehin,. (Cal. sAs) 259. P 102 Gn’ ac= 
tion by heirs to establish trust, to 
sustain a finding that the surviving 
partner had sustained the burden 
of showing sufficient fairness and 
good faith in purchasing the interest 
of his deceased copartner). 

[b] Payment.—Garnett v. Gar- 
nett, 16 OntWR 271 (in an action by a 
surviving partner against the ex- 
ecutor of the deceased partner for 
the return of half the amount of a 
check given in payment of a debt 
to the partnership, but which was 
not paid, to show the payment by 
the survivor to deceased of half the 
amount of the check). 

62. Trial generally see Trial [38 
Cye 1238]. 

63. Province of court and jury 
generally see Trial [38 Cyc 1511]. 

64. In re Talbott, 204 Iowa 363, 
213 NW 779; Lloyd v. Cochran, (Civ. 
A.) 256 SW 337 [writ of error dism 
114 Tex. 581, 278 Sw 1114]. 

[a] Interests of partners.—In an 
action by a partner against the es- 
tate of his deceased copartner, the 
question what are the respective in- 
terests of the partners should be 
submitted to the jury where the evi- 
dence is conflicting or different in- 
ferences may be drawn therefrom. In 
Poa aan 204 Iowa 363, 218 NW 

65. Instructions to jury generally 
see Trial [38 Cyc 1594]. 

66." Beckett-v. Wittle, 23 ind, A. 
65, 54 NE 1069. 

{a] Mlustration.—In a suit by the 
personal representatives of a  de- 


deceased partner against surviving 
partners, an instruction requested 
by defendant that they had a right 
to make expenditures which were nec- 
essary to conserve the estate was 
properly refused because mislead- 
ing, in that it did not indicate with 
sufficient clearness whether the es- 
tate referred to was the partnership 
estate or the estate of the deceased 
partner. Russell v. Russell, 123 Ark. 
619, 185 SW 289. 

68. Judgments generally see Judg- 
ments 1335) Cen Dato ae 

69. Drueke vy. Boylon, 160 Mich. 
522, 125 NW 416. 

70. Lacy v. Le Bruce, 6 Ala. 904. 

General rule precluding actions at 
Sy between partners see supra $ 

71. Commencement and duration. 
of partnership see supra §§ 141-146. 

Dissolution of mining partnership 
see Mines and Minerals §§ 810-812. 

72. Bayer v. Bayer, 215 App. Div. 
poe! eo ae [rev 122 Misc. 7, 

y @ (quotin Unifor 
Partn. Act § 60). 2 c i= 

aS Pavey Mg Ravg supra. 

+ ayer v. Bayern’ supra uoti 
Uniform Partn. Nets 61), Caueeng 

75. Salter v. Condon, 236 Ill. A. (LGR 
25 [quot Cyc]. And see cases infra 
this note; and note 78. 

[a] Parol agreement.—Where a 
partnership to continue for more 
than a year rests in parol, either 
partner has a right to terminate it at 
will, as such a partnership is within 
the section of the statute of frauds 
which provides that every agreement 
not to be performed within a year 
from the making thereof is void un- 
less it is in writing. Wahl v. Bar- 
num, 116 N. Y. 87, 22 NE 280, 5 LRA. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


_ 
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term is fixed by the nature of the business,7° and it 
is therefore a partnership at will,** any partner may 
dissolve it at any time’’ without the consent of his 
copartners,’® by notice to all the other partners of 
his intention so to do;5° and in many jurisdictions 


this rule is embodied in statute.*! 


exercise his right to dissolve the partnership for 
any reason which he deems sufficient, *? 
bitrarilyS*® or from mere whim,** and is not lable 
for damages which have resulted to his copartners by 
It has been held that this 
power to terminate a partnership at will is limited 


reason of his action.®® 


623. 

76. Jackson v. Blum, 1 Philippine 
4. 

77. See supra § 143. 


Hannaman, 
L. ed. 
135 


U. S.—Karrick v. 
18 SCt- 135, 42 


78. 
HGSneS: 328, 
Littlefield, 


484; Meysenburg v. 
Fed. -184. ; 

Ariz.—Costello v. Gleeson, 15 Ariz. 
280, 188 P 544. 


Ark.—Howell v. Harvey, 5 Ark. 
TP 2G0ssa oo. cAI), 3°75 
Cal.—McCauley v. Eyraud, (A.) 261 


P 760; Avery v. Peirson, 74 Cal. A. 
617, 241 P 406. 
Colo.—Ruth v. Flynn, 26 Colo. A. 


dvds 42. P94. 


Fla. Reed. v. Beals, 77 Fla. 801, 
82 S 234. 
Te Thanos) fave Thanos; ets, Lt. 


499, 145 NE 250; Blake v. Sweeting, 
121 Ill. 67, 12 NE 67; Salter v. Con- 
Gon, 256. Aq 1%, 25 [auot Cyel. 

Ind.—Carlton v. Cummins, 51 Ind. 
478. 

Kan.—Koenig v. 3. an. 
52, 14 P 439. 

Ky.—Hardy v. Myers, 206 Ky. 562, 
267 SW 1110; Bowman v. Blanton, 141 
Ky. 407, 132 SW 1041; Johnson v. 
Jackson, 130 Ky. 751, 114 SW 260, 
17 AnnCas 699. 


Adams, 


La.—Leonard y. Sparks, 109 La. 
543, 38) 8. 594. 

Md.—Fooks v. Williams, 120 Md. 
436, 87 A 692. 

Mass.—Steele v. Estabrook, 232 


Mass. 432, 122 NE 562; Fletcher v. 

Reed, 131 Mass. 312. ; 
Mich.—Dolenga v. Lipka, 224 Mich. 

276, 195 NW 90; Nichols v. Mumford, 


213 Mich. 201, 181 NW 1022; Walker 


v. Whipple, 58 Mich. 476, 25 NW 
472. 

Minn.—Swanson vy. Lindstrom, 151 
Minn. 19, 185 NW 950; Portal First 
International Bank v. Brown, 130 
Minn. 210, 153 NW 522; Stitt v. Rat 
Portage Lumber Co., 98 \Minn. 52, 
107 NW 824. 


Mo. ——Mutvey, v. Anderson, 187 Mo. 
A. 430,173 SW 738; Beller v. Murphy, 
139 Mo. A. 663, 123 SW 1029; Gaty 
v. Tyler, 33 Mo. A. 494. 

Mont.—Freund v. Murray, 39 Mont. 
539, 104 P 683, 25 LRANS 959; Whip- 
ple v. Stuart, 26 Mont. 219, 66 P 941. 

N. H.—Bowditch v. Jackson Co., 76 
N. H. 351, 82 A 1014, LRA1917A 1174, 
AnnCas1913A 366 [writ of error dism 
239... S..627 mem, 36,SCt.164 mem, 
60 L. ed. 474 mem]. 

eo J.—Davis v. Megroz, 55 N. J. 

427, 26 A 1009; Dobbins v. Tatem, 
os ve A 544. 

N. Y.—Sanger v. French, 157 N. Y. 
213, 51 NE 979: Wahl -v Barnum, 116 
N. Y. 87, 22 NE 280, 5 LRA 623; Mc- 
Elvey v. Lewis, 76 N. Y. 373 [aff 44 
N. Y. Super. 561, and foll Driggs v. 
Driggs, 11 NYSt 256]; Bayer v. Bayer, 
215 App. Div. 454, 214 NYS 322 [rev 
122 Mise. 7, 202 NYS 890]; Ludlum 
v. Wagner, 212 App. Div. 779, 209 
NYS 540; Weinstein v. Welden, 160 
App. Div. 554, 145 NYS 772 [aff 220 
N. Y. 693 mem, 116 NE 1082 mem]; 
Brady v. Powers, 112 App. Div. 845, 
98 NYS 237, 105 App. Div. 476, 94 NYS 
259 [mod on other grounds 188 N. Y. 


626 mem, 81 NE 1160 mem]; _Skin- 
ner v. Tinker, 34 Barb. 333; Ganse- 
se VOOLE=” Vi Kennedy, 80) Barb.) 279) 


Loorya v. Kupperman, 25 Misc. 518, 
54 NYS 1005; Briggs v. Weidmann 
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A partner may 


or even ar- 


SIN Yisk sie" ifati 025 
N. Y. 704 mem, 26 NE 752 mem]; 


Cooperage Co., 


Sims v. Vyse, 13 NYSt 355; Driggs 
v. Driggs, 11 NYSt 256; Coe v. Dav- 

N. C.—Richards v. Baurman, 65 N. 
Gre l62. 

N. D.—Ingwalson v. Aney, 54 N. 

Okl.—Foster y. Wilkinson, 96 Okl. 
210; 220 © 325. 

Philippine.—Jackson vy. 

Tex.— Wright v. Ross, 30 Tex. Civ. 
A. 207, 70 SW 234. 

Utah.—Schulder v. ‘Hllis, 66 Utah 

Wash.—Seeley v. Morris, 137 Wash. 
274, 242 P 359; People’s Sav. Bank v. 
First Nat. Bank, 102 Wash. 436, 173 
12 By 
W.. Va. 419. 

Eng.—WNeilson v. Mossend Iron Co., 
11 App. Cas. 298; Mellersh v. Keen, 
erstonhaugh y. Turner, 25 Beay. 282, 
538 Reprint 683; Laycock v. Bulmer, 
13 L.-J. Bxeh.,- 156. . Littlewood . v. 


idge, 6 NYSt 93. 
D.' 627, 210 NW 498 
isihetaaly al 

Philippine 4 
453, 243 -P 391. 

W. Va.—McMahon v. McClernan, 10 
27 Beav. 236, 54 Reprint 92; Feath- 
Caldwell, 11 Price 97, 147 Reprint 413; 


Craven .v.. Craven, 52) \Sol:,,.3.' 4498; 
Crawshay v. Maul, 1 Swanst. 495, 36 
Reprint. s479) VeroWalsus, Chive US tenon, 


Reprint 79, 19 ERC 467. 
Alta.—Mah Kong Doon v. Mah Cap 
Doon, 14 Alta, L. 597, 39 DomLR 234, 
[1918] 1 WestWkly 610 (dism app 37 
DomLR 50, [1917] 3 WestWkly 434]; 
Allen v. Evans, 9 Alta. LL. 298, 27 
DomLR 242, 9 WestWkly 1402. 


N. S.—Annand v. Tupper, 21 N. S. 
eect eG Came Se ou cc acsuk: 

Que.—Bithell v. Bithell, 17 Que. 
Pr. 440; Lardon v. Valade, 13 Que. 
Pr. 438. 

Sask.—McComb v. McCaig, [1920] 
1 WestWkly 508. 

Austr.—Kelly v. Tucker, 5 Austr., 


Carters 

Newfoundl.—Walsh vy. Scanlan, 7 
Newfoundl. 633. 

“This is the rule that is in accord 
with the decided weight of author- 
ity... Salter av. "Condon). 236) Tiss A, 
A ay, 

“When persons enter into a part- 
nership at will, it must be consider- 
ed as incidental to that partnership 
that it is dissoluble on either part- 
ner receiving from the other notice 
of dissolution; and that being the 
contract, it is exactly the same as if 
it had been introduced in express 
words into a written agreement.” 
Mellersh v. Keen, 27 Beav. 236, 241, 
54 Reprint 92. 

[a] An action for dissolution of 
a partnership at will may be brought 
at wie time. Wright v. Ross, 30 Tex. 
Civ. A. 207, 70 SW 234. 

[b] “Nothing is clearer than the 
principle that when there is no fixed 
term for the duration of a partner- 
ship, any partner may retire from 
it at any time upon giving express 
notice to his co-partners.’” Walsh 
v. Scanlan, 7 Newfoundl. 633, 636. 

[c] The withdrawal of a partner 
effects a dissolution of the partner- 
ship as between himself and the oth- 
er partners. Danbury Cornet Band 
v. Bean, 54 N. H. 524. 

79. Craven v. Craven, 52. Sol. J. 
498. And see cases supra note 78, 

80. Bayer v. Bayer, 215 App. Div. 
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by the requirements that it shall be exercised in good 
faith,s® not so as to prejudice the other partners,** 
and not at an unreasonable time.** 
thorities hold that the power to dissolve is not sub- 
ject to any limitations, either with respect to good 
faith®® or reasonableness as to time.®° 
seem that the authorities stating that there are such 
limitations have had in mind, although they may not 
clearly have expressed, limitations upon the rule of 
nonliability for damage or loss caused by dissolution 
rather than upon the right to dissolve.®* 

[§ 759] b. Partnership for Fixed Term. In Eng- 


But other au- 


And it would 


454, 214 NYS 322 [rev 122 Misc. 7, 
202 NYS 890]; Ram Singh v. Ram 
Chand, L. R. 51 Indian -App. 154; 
Benham v. Gray, 5 C. B. 138, 57 HCL 
138, 1386 Reprint 827. And see cases 
supra note 78. 

Form, requisites, and sufficiency 
of notice see infra § 761. 

See Uniform Partn. Act § 31; 
Bns. Partn.., Act-\890)iess 325 and 
other statutory provisions. 

[a] Agreement for dissolution by 
mutual consent only.—Eng. Partn. 
Act (1890) § 26, providing that, where 
no fixed term has been agreed upon 
for the duration of the partnership, 
any partner may determine it at 
any time on notice, does not prevent 
the giving of effect to the provision 
in a partnership agreement that it 
shall be terminated by mutual agree- 
ment only. Moss v. EHlphick, [1910] 
1 K.. B.- 846, 19 Ann€as 382. 

[b] Showing of misconduct not 
necessary.—In case of a partnership 
at will either partner can demand 
the dissolution without showing mis- 
conduct on the part of the other 
partner. Wright v. Ross, 30 Tex. 
Civ. A. 207, 70 SW 234 


82. Reed v. Beals, 77 Fla. 801, 82 
S 234. 

83. Reed v. Beals, supra. 

84. Bowditch v. Jackson Co., 76 


N. H. 351, 357, 82 A 1014, LRAI917A. 
1174, AnnCas1913A 366 [writ of er- 
ror dism 239 U. S. 627 mem, 36 SCt 
164 mem, 60 L. ed. 474 mem]. 

“In the partnership, one partner 
may compel a winding up from mere 
whim. In the absence of an agree- 
ment to go on for a fixed period of 
time, nothing short of a fraudulent 
purpose will prevent his taking valid 
action to close out the firm at will.’’ 
Bowditch v. Jackson Co., supra. 

85. Johnson vy. Jackson, 130 Ky. 
751, 114 SW 260, 17 AnnCas 699; Bel- 
ler v. Murphy, 139 Mo. A. 663, 123 
SW 1029; Freund v. Murray, 39 Mont. 
539, 104 P 683, 25 LRANS 959. 

[a] Repayment of purchase price 
of interest.._It has been said that 
if one should sell an interest in his 
business and enter into partnership 
with the purchaser and directly there- 
after put an end to the partnership, 
the court would compel him to re- 
pay the consideration which he had 
received. Featherstonhaugh v. Tur- 
ner, 25 Beav. 382, 53 Reprint 683. 

86. Ark.—Howell v. Harvey, 5 
Ark. 270, 39 AmD 376. 

Mo,—Beller v. Murphy, 139 Mo. A. 
663, 123 SW 1029 

W. Va.—McMahon vy. McClern 
10 W. Va. 419. 

Eng.—Neilson v. Mossend Iron Co., 
11 App. Cas. 298. 


nan, 


Que.—Lardon v. Valade, 13 Que. 
Pr. 438. 

87. Lardon v. Valade, supra. 

88. Howell Ve Harvey. 5) Arik. 1270. 
39 AmD 376; McMahon v. McClernan, 
10 W. a 419. 

89. Salter v. Condon, 236 Ill. A. 
17; Freund v. Murray, 39 Mont. 539, 
104 P 683, 685, 25 LRANS 959 [cit 
Cyiers 

90. Salter v. Condon, 236 Ill. A. 17; 


Freund v. Murray, 39 Mont. 539, 104 
P 683, 685, 25 LRANS 959 {eit Cyc]. 

91. See’ Howell v. Harvey, 5 ATK: 
270, 282, 39 AmD 376 (“The partner 
who breaks off the partnership with 
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land, the rule is that, where a partnership is for a 
fixed term, neither partner has the right, by his own 
act, to dissolve it prior to the expiration of such 
The English rule is followed in Canada,®* 
and in the United States the same rule has been 
adopted by some decisions,°®* and, in some instances, 
This rule, where it 
exists, applies not only to cases where the term of 
the partnership is fixed by express agreement,?® but 
also to cases where the nature of the partnership 
business or venture fixes a definite term by necessary 
But the more generally adopted rule 


term.°? 


established by express statute.®® 


implieation.®? 


an unfair design, or for selfish ob- 
jects, discharges his co-partners from 
all liabilities to him, but he does 
not thereby free himself from his 


obligations to them. When he quits, 


the partnership, that he may buy for 
himself what the partnership has a 
right to purchase, or that he may 
make a profit for his own advantage 
and to their prejudice, he is answer- 
able to the community for the loss 
and damage; and so, if he quits at 
an unreasonable time, which occa- 
sioned a deprivation of profit to the 
community, it is but right he should 
repair and make good such loss’’). 


92. Allhusen y. Borries, 15 Wkly. 
Rep. 739. 

93. Matthews v. Maurice, 54 Ont. 
L. 64. 

94. Ark.—Tankersley v. Norton, 


142 Ark. 339, 218 SW 660. 

Md.—Williamson v. Wilson, 1 Bland 
418. 

N. J.—Dobbins v. Tatem, (Ch.) 25 
A 544 

N. Y.—JosephtHal v. Gold, 104 Misc. 
13% 171 NYS 1041. But -see. New 
York cases infra note 99. 

Pa.—Von Tagen v. Roberts, 2 Pear- 
son 137, 4 LegOp 610. But see Penn- 
sylvania cases infra note 99. 

Porto Rico.—Gimenez v. Sloane, 5 
Porto Rico Fed. 205; Ray v. Regis- 
trar of Property, 12 Porto Rico 271 
(under statute). 

Utah.—Hannaman y. Karrick, 9 
Utah (236,. 38 P.1039 [aff on other 
grounds 168 U. S. 328, 18 SCt 135, 52 
L:; ed. 484]. 

W. Va.—Cole v. Moxley, 12 W. Va. 
730; McMahon vy. McClernan, 10 W. 
Vaan t LO) 

See Blake v. Dorgan, 1 Greene 
(Iowa) 537, 540 (“It may be doubted 
whether it was in the power of either 
party to dissolve the copartnership, 
its duration being fixed by covenants 
for a term of years’). 

“A partnership for a limited period 
of time cannot be dissolved at the 
mere pleasure of one of. the parties, 
within the time prescribed. On the 
contrary, it only can be dissolved 
from just motives and for a reason- 
able cause. There is an implied un- 
derstanding that the partnership shall 
continue to the expiration of the term, 
unless where one partner fails in 
his engagements, or any habitual in- 
firmity renders him unfit to carry on 
the business, or where the renuncia- 
tion is for the benefit of the partner- 
ship and not for the advantage of the 
dissolving partner.’ Howell v. Har- 
vey, 5 Ark. 270, 281, 39 AmD 376. 

[a] Reason for rule.—The con- 
trary doctrine “is opposed to sound 
reason, and the principles of moral 
honesty... Men may join in the con- 
struction of the most valuable and ex- 
tensive works under a contract of 
partnership, to remain in force for 
a long period, yet according to this 
doctrine any one of several might, at 
his own will and pleasure, rescind 
the contract to the ruin of all con- 
cerned.’”’ Von Tagen vy. Roberts, 2 
Pearson (Pa.) 137, 139,-4 LegOp 610. 

[b] Partnership during joint life 
of partners.—Where a. partnership 
agreement provided that, if one part- 
ner survived, the entire interest of 
the business should vest in him on 
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payment of a certain sum to ~the 
heirs of the other partner and that, 
if the other partner survived, such 
interest should become his absolute- 
ly, the partnership was not one at 
will and could not be dissolved by 
simple notice by one partner to the 


other. Dobbins v. Tatem, (N. J. Ch.) 
25 A 544. 
[c] Misrepresentation inducing 


partnership.—In a partnership in 
which the partners furnish nothing 
but their personal services, the part- 
nership to exist for a fixed period, 
one partner,.can.terminate the part- 
nership on the ground of the oth- 
er’s misrepresentation of his ability, 
without dividing profits earned from 
such time to the time set in the agree- 
ment for termination. Woodson v. 
i 4 Porto Rico Fed. 433. 

Loss of entire working cap- 
ital—Where plaintiff and defendant 
entered into a partnership by which 
defendant was to contribute five 
thousand dollars for working capital 
and also agreed to employ plaintiff 
in the business at a certain salary, 
and it was agreed that the partner- 
ship should continue until April 1, 
1875, but that, if the business did 
not pay its own expenses by April 1, 
1873, defendant was to have the right 
to close the business, and the entire 
working capital was lost by August, 
1872, defendant was not under any 
obligation to provide more working 
capital or to pledge his credit or to 
continue the business, but “he had a 
right to withdraw from it as he did, 
subject to his absolute and uncon- 
ditional liability to employ Hill 
[plaintiff]. until April 1st, 1873.” 
Hill v. Smalley, 37 N. J. Li. 108, 105. 

95. See statutory provisions. 

[a] Statute controlling.—In Porto 
Rico the right of a partner to with- 
draw or terminate a _ partnership 
agreement for a definite term is gov- 
erned by Civ. Code §§ 1607, 1609, 
denying such right except where suf- 
ficient reasons for dissolution exist, 
rather than by the general law appli- 


cable elsewhere. Zimmerman  v. 
Harding, 227) UseSie4898 33 Stes is 
57 L. ed. 608. 

[b] Construction of  statute.— 


Porto Rico Civ. Code § 1607, providing 
that a partnership may be dissolved 
by the will or withdrawal of one 
partner only when a term of its 
duration has not been fixed or does 
not appear from the nature of the 
business, is not limited in its appli- 
cation to cases where one partner de- 
sires to turn over the business and 
responsibility to the other. Zimmer- 
man v. Harding, 227 U. S. 489, 33 SCt 
387, 57 L. ed. 608. 


96. See cases supra note 94, 
97. See cases infra this note. 
[a] A partnership for a single 


venture cannot be dissolved before 
the completion of the enterprise by 
a notice given by one partner. Mat- 
thews v. Maurice, 54 Ont. L. 64. 

[b] A partnership for the oper- 
ation of a leased hotel is, by impli- 
cation, to continue during the term 
of the lease, although there is no ex- 
press stipulation to that effect, and 
one of the partners cannot elect to 
terminate the partnership and take 
over the management of the business 
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in the United States, which exists in a number of 
states by force of express statute,®® is that any part- 
ner has the right to dissolve the partnership at any 
time, even though the partnership was entered into 
for a definite term, fixed by express agreement* 
or necessarily resulting from the nature of the part- 
nership agreement and business.? 
such a partnership before the expiration of the term 
is, however, a contravention of the partnership 
agreement,*® and a partner who exercises such right 
is liable to the other partners for damages caused 
to them by his breach of the partnership contract,* 


Dissolution of 


and exclude the other therefrom, with 
no sufficient reason. Zimmerman v. 
Harding, 227 U.3S. 489, 33 SCt 387, 
57 L. ed. 608 [aff 6 Porto Rico Fed. 
76] (decided unter Porto Rico Civ. 
Code §§ 1607, 1609, limiting the 
right to dissolve at will to cases 
where a term of duration has not 
been fixed or “does not appear from 
the nature of the business’’). 

{c] Agreement for acquisition of 
interest in assets by partner who fur- 
nished no capital. Where a partner- 
ship agreement for the operation of a 
dairy business required one partner 
to furnish the land and animals and 
the other the labor, and provided that 
at the expiration of three years, un- 
less the partnership was sooner dis- 
solved, the partner who furnished the 
labor should have a one-half interest 
in the assets, he having no interest 
in the business until it had contin- 
ued for three years, the partner fur- 
nishing the capital could not, at will, 
terminate the contract before expira- 
tion of the three years without cause. 
Tankersley v. Norton, 142 Ark. 339, 
218 SW 660. 

98.. See Uniform ‘“Partn. Act § 31; 
and other statutory provisions. 

99. Conn.—Lapenta v. Lettieri, 72 
Connt si, 44K 730, 17 AmSR ests: 

Mich. —Solomon v. Kirkwood, 55 
Mich. 256, 21 NW 336. 

Mo.—Beller v. Murphy, 139 Mo. A. 
663, Hee SW 1029. 

N. Y.—Cahill v. Haff, 248 N. Y. 377, 
162 NE 288; Skinner v. Dayton, 19 
Johns. 513, 10 AmD 286. But see 
New York case supra note 94. 

Pa.—Slemmer’s App., 58 Pa. 168, 
98 AmD 255; Becker v. Hill, 20 Lane 
LRev 345. But see Pennsylvania case 
supra note 94. 

Wis.—Crossman v. Gibney, 164 Wis. 
395, 160 NW 172. 

See Zimmerman v. Harding, 227 U. 
S:7.489;° 33 SCo S87) '57- ti ede 608 
(where it is intimated that such 
would be the rule in the absence of 
statute providing otherwise); Kar- 
rick v. Hannaman, 168 U. S. 328, 18 
SCt. 135) 42/917. ed. 484 (where the 
court intimated its dissent from the 
contrary rule but did not express an 
opinion). 

“Hither party might repudiate it 
[the partnership agreement] at any 
time. Then it ended. No agreement 
can prevent this result. No one can 
be forced to continue as partner 
against his willk He may be liable 
for breach of contract. Nothing 
more.” Cahill v. Haff, 248 NY Y.-377% 
382, 162 NE 288. 

1. Solomon v. 
Mich. 


Kirkwood, 


55 
256, 21 NW 326; 


Skinner v. 


Dayton, 19 ec CNE Yay 5 132 10, 
AmD 286; Crossthan v. Gibney, 164 
Wis. 395, 160 NW 172 


2. lLapenta v. Littieri, 72 Conn. 377, 
44 A 730, 77 AmSR 315; Slemmer’s 
App., 58 Pa. 168, 98 AmD 255 

3. Crossman v. Gibney, 164 Wis. 
395, 160 “NW 172 

4. Solomon vy. Kirkwood, 55 Mich. 
256, 21 NW 336; Beller v. Murphy, 
139 Mo. A. 663, 123 SW 1029; Cahill 
Vie tet 2eSUINs 6 My only wdiod, NE. 288; 
Skinner v. Dayton, 19 Johns. (N. Y.) 
5138, 10 AmD 286; Slemmer’s App., 
58 Pa. 168, 98 AmD 255; Becker v. ~ 
Hill, 20 LancLRev (Pa.) 345. 


Wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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unless the reasons for his action in dissolving the 
partnership are sueh as would have entitled him to 
a decree of dissolution had he brought suit there- 


fore 


[§ 760] c. Special Agreements as to Right To 
A provision in a partnership agreement 
giving to one partner the right to dissolve the part- 
nership at any time, but according to the other part- 
ner no right to dissolve, is not inherently illegal® 
or against public policy,’ and, so long as he acts in 
good faith, his right to exercise the power so given 
to him cannot be brought into question.® 
may dissolve the partnership by reason of the mis- 
conduct of the other partner where the partnership 
agreement gives him the right .to do so.® If, however, 
the right to dissolve is made dependent upon the 
concurrence of two causes, both must coexist in or- 
Where a partnership 
agreement provides that a partner may withdraw or 
terminate the partnership at any time or at certain 
specified times, such partner may exercise such right 
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der to warrant dissolution.!° 


5. Lavoine v. Casey, 251 Mass. 
124, 146 NE 241; Westwood v. Cole, 
66 Misc. 53, 63, 120 NYS 884 [rev on 
other grounds 139 App. Div. 841, 124 
NYS 97]; Reiter v. Morton, 96 Pa. 
229, 240. 

“Tf a partner dissolves the contract 
for good cause he has a lawful right 
to do so. The technical breach is no 
breach at all. To show a breach 
which entitles the plaintiff to recover 
[damages] he must show a wrong- 
ful breach.’ Reiter v. Morton, su- 
pra [quot Westwood v. Cole, supra]. 

[a] Assumption of inconsistent 
duties.—Plaintiff and defendant were 
both attorneys at law and entered 
into a partnership for the practice 
of law by the terms of which it was 
agreed that defendant should ‘de- 
vote his whole time to the law busi- 
ness.” Defendant was elected a jus- 
tice of the peace and was engaged 
in the duties of that office nearly 
every business day in the year. It 
was held that defendant’s official 
duties conflicted with his duties to 
the firm within the meaning of the 
contract and justified plaintiff in ter- 
minating the partnership before the 
expiration of the term agreed upon. 
Stiles v. Bradley, 133 App. Div. 508, 
509, 117 NYS 637 (‘‘Plaintiff consent- 
ed to the election of defendant and 
went on his official bond. That, per- 
haps, might estop him from terminat- 
ing the contract because of the mere 
fact of the defendant’s election and 
the performance of official duties, pro- 
vided such duties did not occupy 
much of his time. Some justices of 
the peace have very little official 
work to perform. But when it be- 
came apparent that the defendant 
was Officially engaged nearly every 
week day in the year plaintiff had 
reason to complain. The contract 
should receive a reasonable construc- 
tion. It contemplated that the de- 
fendant should devote to the partner- 
ship substantially all of his time 
and energy so far as the interests of 
the partnership might be promoted 
thereby. I think it was fairly es- 
tablished that the official duties of 
the defendant conflicted with his 
duties to the firm within the mean- 
ing of the contract and justified the 
plaintiff in terminating the partner- 
ship’’). 

{[b] Refusal to account.—A part- 
ner’s denial of his copartner’s re- 
quest for an accounting under the 
partnership agreement justifies the 
latter in giving notice of dissolu- 
tion and refusing to act further in 
conducting the firm business. La- 
voine v. Casey, 251 Mass. 124, 146 
NE 241. . 

[c] Simple errors of judgment 
without bad faith on the part of one 
partner do not justify the breach of 
a contract of partnership for a fixed 
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without any cause,!! by giving notice of his inten- 
_tion,'? for the period specified in the agreement 
where such a period is specified,1? even though the 


partnership agreement fixes a term for the duration 


A partner 


term by the other. Howard v. Find- 
lay, 51 Que. Super. 385 [mod 27 Que. 
KK, Besi5, sGned 589 Can. SiGr- 51 6n 47 
DomLR 441)]. 

Grounds for judicial dissolution 
see infra §§ 783-788. 

6. Trigg v. Shelton, (Tex. Commn. 
A.) 249 SW 209, 215 [mod (Civ. A.) 
226 SW 761 (‘The extraordinary pow- 
ers given to Shelton, presumably for 
his protection, were not such as he 
had no right to contract for’). 

7. Trigg v. Shelton, supra. 

8. Trigg v. Shelton, supra. 

[a] “The only restraint which in 
any event could be placed upon his 
freedom of action in this regard was 
that he might not be permitted to use 
those powers fraudulently to the de- 
triment of the property rights of the 
Triggs or aS a mere pretext to ex- 
tort from them an unconscionable 
bargain.” Trigg v. Shelton, (Tex. 
Commn. A.) 249 SW 209, 215 [mod 
(Civ. 3A) 1226 “SW. 7619. 

[b] Yaking advantage of right 
not duress.—Where a _ partnership 
contract provided that one of the 
members had the right to continue the 
relation until the contractual period 
expired, and that, during that period, 
his powers to direct the business and 
conduct its affairs were practically 
unlimited, at least so long as he did 
not act fraudulently, his refusal to 
dissolve the partnership and parti- 
tion the assets was nothing more 
than the exercise of a legal right 
which could not be asserted as a 
foundation for a claim of duress, and 
his agreement to surrender his right 
to continue the partnership for the 
full term, to dissolve the partner- 
ship, and to distribute the assets prior 
to the time when the contract re- 
quired him to do so, constituted a val- 
id consideration for whatever agree- 
ment he might see fit to exact from 
his partner as to the payment from 
firm assets of salary to which he 
was not entitled under the original 
partnership contract. Trigg v. Shel- 
ton, (Tex. Commn. A.) 249 SW 209 
[mod (Civ. A.) 226 SW 761]. 

9. Green v. Howell, [1910] 1 Ch. 
495; Fitzsimons v. Stoller, (Man.) 
27 DomLR 174, 10 WestWkly 463. 

[a] Habits of intoxication.— 
Where the partnership agreement per- 
mits one partner to dismiss the oth- 
er and determine the partnership, 
on notice, if at any time he should 
think, for reasonable cause, that the 
business was not being conducted to 
the best interest of the partnership, 
habits of intoxication constitute such 
reasonable cause. Fitzsimons v. Stol- 


ler, (Man.) 27 DomLR 174, 10 West 
Wkly 463. 
{[b] Conviction of crime.—Where 


a clause in a partnership deed pro- 
vides that one of the partners may 
remove either of the others on no- 


of the partnership,!t as the term is thereby fixed 
merely in case the partnership is not sooner dissolved 
by the exercise of the right so given.'®> A provision 
giving the partner who furnished the capital the 
right to dissolve in case the business proved unprof- 
itable has been held inoperative as long as the busi- 
ness was earning money, although the profits were 
small.1® Where a partnership contract provided that 
if one partner should “want” the partnership dis- 
solved before a certain date he should lose all his 
interest as a partner, the partnership was not dis- 
’ solved by his mere expression of a desire to dissolve 
where no affirmative action was taken by the other 
partner, either by notice or abandonment, and the 
activities of the partnership continued.*? 
[§ 761] 2. Notice of Dissolution—a. Form, Rea- 
uisites, and Sufficiency. To effect a dissolution of a 


tice if at any time he become ad- 
dicted to conduct detrimental to the 
business, a conviction of one of the 
partners for traveling on a railroad 
without a ticket is of such injurious 
effect upon the business as to come 
within the clause and to justify a 
notice of the dissolution of the part- 
nership as to that partner. Carmi- 
chael v. Evans, [1904] 1 Ch. 486. 

[c] Professional misconduct.— 
The publication by a member of a 
partnership of dentists disparaging 
other dentists and praising the firm 
is such professional misconduct as to 
justify his partner in serving a no- 
tice of dissolution, under a clause in 
the partnership agreement providing 
that either partner might give such 
notice where the other is guilty of 
professional misconduct or conduct 
calculated to discredit the firm or 
the other partner. Clifford v. Timms, 
E1908] LA. ©. 12: 


10. Krigbaum vy. Vindquest, 10 
Nebr. 435, 6 NW 681. 
[a] Illustration.—Where a _ part- 


nership agreement between plaintiff 
and defendant provided that, if plain- 
tiff should “become dissipated and 
neglect the business,’ defendant 
should have the right to terminate 
the partnership, defendant was not 
entitled to dissolve the partnership 
because plaintiff had become addicted 
to the use of intoxicating liquors 
without showing that, in addition 
thereto, he neglected the business. 


Kriegbaum v. Vindquest, 10 Nebr. 
435, 6 NW 631. 

ll. Onstott v. Ogle, 234 Ill. 454, 
84 NE 1059 [rev 136 Ill. A. 588]; 


Swift v. Ward, 80 Iowa 700, 45° NW 
1044, 11 LRA 302. 

[a] The firm is dissolved by a 
partner’s exercise of his right to 


withdraw. Onstott v. Ogle, 234 Ill. 
aea $4 NE. 1059 [rev 236° Ill, SA. 
12. Onstott v. Ogle, supra; Swift 


v. Ward, 80 Iowa 700, 45 NW 1044, 
11 LRA 302. 

13. Swift v. Ward, supra. 

14. Onstott v. Ogle, 234 Ill. 454, 
458, 84 NE 1059 [rev 136 Ill. A. 588]. 

15. Onstott v. Ogle, supra. 

“Tt is true, there was a provision 
that the partnership should continue 
for a period of five years, but we re- 
gard this as a limitation fixed for 
the duration of the contract in case 
no one withdrew before the limita- 
tion expired.” Onstott v. Ogle, su- 
pra. 

16. Ross v. Cornell, 97 Ga. 340, 22 
SE 394, 395 (holding that, if the busi- 
ness “was earning aS much as one 
quarter of one per cent. net upon the 
capital invested, it was not unprofit- 
able in the sense of the contract’). 

17. Rubens v. Rubens, 101 Wash. 
675, 172 P 831. 


1108 [47 C.3.] 


partnership by the will of a partner, there must be 
notice to the other partners of his election to ter- 
minate the partnership,'® or such election must be 
manifested by unequivocal acts or circumstances, 
brought to the knowledge of the other partners, 
which signify the exercise of the will to dissolve the 
partnership.t® No particular form of notice is neces- 
sary,°° but any communication which clearly shows 
an intention that the partnership shall not continue 
any longer is sufficient for this purpose,?? and it is 


18. Mont.—Freund v. Murray, 39 
Mont. 539, 104 P 683, 25 LRANS 959. 

N. Y.—Spears v. Willis, 151 N. Y. 
443, 45 NE 849; Brady v. Powers, 112 
App. Div. 845, 98 NYS 237 [mod on 
other grounds 188 N. Y. 626 mem, 81 
NE 1160 mem]; Pierce v. Feno, 184 
NYS 851 [aff 205 App. Div. 649 mem, 
198 NYS 942 mem]. 

Or.—McKinnis v. Dodge, 103 Or. 9, 
203) 8i6: 

Wis.—Crossman v. Gibney, 164 Wis. 
395, 160 NW 172. 

Eng.—McLeod vy. Dowling, 43 T. L. 
Ri 655. 

Man.—Thomas vy. McNaughton, 2 
DomLR 211, 21 WestLR 267, 2 West 
Wkly 381. 

: Ont.—Lewis v. Banville, 3 OntWR 

0. 

Que.—Lardon v. Valade, 13 Que. 
Pr. 438. 

[a] Receipt of notice necessary.— 
Statutory dissolution is not brought 
about until the notice given by one 
partner has been received by the 
other partner or his authorized agent, 
and hence, where a partner mailed to 
his copartner a notice of dissolution 
which was not received by the latter 
until the next day, several hours aft- 
er the sender of the notice had died, 
the partnership was dissolved by the 
death of the partner and not by the 
notice. McLeod v. Dowling, 43 T. 
L. R. 655. Dissolution by death of 
partner see infra § one 

{[b] Service of the notice by a sher- 
iff’s officer is not necessary. Lar- 
don vy. Valade, 13 Que. Pr. 438. 

19. Freund v. Murray, 39 Mont. 
539, 104 P 683, 25 LRANS 959; Spears 
v. Willis, 151 N. Y. 4438, 449, 45 NE 
849; Brady v. Powers, 112 App. Div. 
845, 98 NYS 237 [mod on other 
grounds 188 N. Y. 626 mem, 81 NE 
1160 mem]; Pierce v. Feno, 184 NYS 
851 [aff 205 App. Div. 649 mem, 198 
NYS 942 mem]. 

“The dissolution of a partnership 
at will may be implied from cir- 
cumstances.’ Spears v. Willis, su- 
pra. 

20. 
stock, 19 Md. 58; 
Md. Ch. 433. 

N. Y.—Paton v. Wright, 15 HowPr 
481. 

Or.—McKinnis v. Dodge, 103 Or. 9, 
203 P 876. 

. Tex.—Green v. Waco State Bank, 
78 Texi2, 14 SW 253. 


Md.—Armstrong v. Fahne- 
Wood v. Gault, 2 


Que.—Lardon v. Valade, 13 Que. 
Pr. 438. 

21. Ariz.—Costello v. Gleeson, 15 
Ariz. 280, 138° P 433 : 

La.—Leonard v. Sparks, 109 La. 
543, 33 S 594. 

Mass. —Avery v. Craig, 173 Mass. 


vee 53 NE 153. 

Y.—Brady v. Powers, 112 App. 
Div, 845, 850, 98 NYS 237 {mod on 
other grounds 188 N. Y¥. 626 mem, 81 
NE 1160 mem]. 

Or.—McKinnis v. Dodge, 103 Or. 9, 
ZOD ae SOs ‘ , 

Tex.—White v. McNeil, (Civ. A.) 
294 SW 928. 

Eng.—Shepherd v. Allen, 33 Beay. 
577, 55 Reprint 492. 

[al Notice of unwillingness to 
continue the partnership is sufficient. 
Leonard v. Sparks, 109 La. 548; 33 S 


ee tb] Notice that a partner has 
withdrawn from the partnership, giv- 
en by him to the other partners, is 
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sufficient. McKinnis v. Dodge, 103 
Or.) 95 203) P36: 

[c] A repudiation and denial of the 
partnership will dissolve a partner- 
ship at will. Costello v. Gleeson,.15 
Ariz. 280, 138 P 544. 

[ad] Letter refusing to put in fur- 
ther capital.—Plaintiff and defend- 
ant’s testator entered into partner- 
ship for the manufacture of water 
filters, defendant’s testator to fur- 
nish the capital, without interest, 
plaintiff to give his time to the busi- 
ness, without charge, and the profits 
to be equally divided. Plaintiff noti- 
fied defendant’s testator that more 
money was needed in the business, 
and in response defendant sent him 
a check for..three shundred dollars 
and a letter in which he said: “I 
will not pay another dollar to the Fil- 
ter Co., therefore you will shape the 
affairs of the company, with the un- 
derstanding that, if you cannot carry 
on the business with the present cap- 
ital and will not put any more cap- 
ital into the concern yourself, you 
had better wind it up.” It was held 
that ‘‘The effect of this letter was 
to terminate the partnership, except 
so far aS was necessary to wind up 
the business.” Avery v. Craig, 173 
Mass. 110, 53 NE 153. 

[e] Refusal to perform agreement. 
—WNegotiations for a partnership be- 
tween plaintiff and defendant re- 
sulted in an agreement that plaintiff 
should pay defendant a certain sum 
of money, sell to him a one-half in- 
terest in two oil drilling rigs with 
their equipment, and assume one half 
of defendant’s indebtedness for a ro- 
tary rig recently purchased by him, 
and that defendant should convey to 
plaintiff a one-half interest in cer- 
tain oil leases and a one-half inter- 
est in two rotary drilling rigs then 
situated on the leased property, that 
the parties would become partners 
in the general oil business and in 
contracting to drill oil and gas wells, 
and that the drilling rigs and the 
leases above mentioned should be- 
come partnership property and be 
used in the partnership business. 
Two days thereafter defendant noti- 
fied plaintiff that he had sold to some 
other persons some interest in the 
leases and drilling rigs which he had 
agreed to put into the partnership, 
and for that reason would be unable 
to carry out his agreement, and that 
he would not perform such agree- 
ment. It was held that, if a part- 
nership was created, it did not exist 
longer than two days. White v. Mc- 
Neil, (Tex. Civ. A.) 294 SW 928. 

{[f] Mere propositions.—An  ex- 
pression by a partner of his unwill- 
ingness to continue in business and 
divide the profits, and an expression 
of a willingness by the copartner to 
sell his interest in the business, are 
merely naked propositions from each 
which do not affect the partnership 
relation or business. Spears v. Willis, 
151 N. Y. 448, 45 NE 849. 

{g] Filing a bill for dissolution 
may be treated as a notice effecting 
an immediate dissolution. Wiggins 
v. Brand, 202 Mass. 141, 88 NE 840; 
Shepherd v. Allen, 33 Beay. 577, 55 
Reprint 492. 

[h] Effect of answer in dissolu- 
tion action.— Where, in a suit for dis- 
solution of an alleged partnership at 
will and an accounting, defendant 
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not necessary that the notice should specify the 
ground or reason for the dissolution,?? nor, so long 
as the partner serving the notice acts in good faith, 
is it necessary that he shall have previously disclosed 
to his copartner the grounds of his complaint,?* or 
have given the latter an opportunity of being heard. 
in his defense.” 
oral,?° unless the statute requires a written notice,?* 
or may result from acts inconsistent with a contin- 
uance of the partnership relation.?*® 


The notice may be written?° or 


It has been 


served an answer denying the part- 
nership, the partnership, if not there- 
tofore dissolved, was terminated, by 
such repudiation, from the date of 
service of the answer. Costello v. 
Gleeson, 15 Ariz. 280, 138 P 544. To 
same effect Brady w. Powers, 112 Ann. 
Div. 845, 98 NYS 237 [mod on other 
grounds 188 N. ¥> 626 mem, 81 NE 


1160 mem]. 

22. Green v. Howell, [1910] 1 
Ch. 495 [overr Barnes v. Young, 
[L393 7-1 (Ch: 4}. 

23. Green v. Howell, [1910] 1 Ch. 
495 [overr Barnes v. Young, [1898] 
TO Cher4avay. 

24. Green v. Howell, [1910] 1 Ch. 

[1898] 


495 [overr Barnes v. Young, 
1 Ch. 414]. 

25. Crossman y. Gibney, 164 Wis. 
395, 160) INOW “72: 

26. Cregler v. Durham, 9 Ind. 375; 
York vy. Clemens, 41 Iowa 95; Rack- 
straw v. Imber, Holt N. P: 368, 3 ECL 
149, 171 Reprint 274. 

27. See statutory provisions. 

{a] Eng. Partn. Act (1890) § 26 
(2) requires the notice to be in 
writing when the partnership has 
been originally constituted by deed. 


28. Ky.—McAdams vy. Hawes, 9 
Bush 15. 

Md.—Fooks v. Williams, 120 Md. 
436, 87 A 692 

N. Y.—Bayer v. Bayer, 215 Ap 


Div. 454, 4738, 214 NYS 322 [rev 133 
Mise. 7, 202 NYS 890]. 

Or.—Carrey v. Haun, 111 Or. 586, 
Dole motion 

Alta.—Mah Kong Doon y. Mah 
Cap Doon, 14 Alta. L. 597, 39 DomLR 
234, [1918] 1 WestWkly 610 [dism 
app, 37 DomLR 50, [1917] 3 WestWkly 

Sask.—McComb v. McCaig, [1920] 
1 WestWkly 508. 

ae —Kelly Y Tucker, 5 Austr. 
Cele iL, 

ats will or intent of any of the 
partners to dissolve a partnership 
... may be shown by conduct as well 
as words.” Bayer v. Bayer, supra. 

{a] Bringing an action (1) for 
winding up the affairs of a partner- 
ship at will or a partnership for an 
indefinite time is a sufficient notice 
of intention to dissolve it. 
PUCKEeL MIS) SAUISTICs wOun ie: (2) 
The filing of a bill for dissolution is 
a sufficient notice of an intention 
to terminate the partnership. Fooks 
v. Williams, 120 Md. 436, 87 A 692. 
(3) Service of the writ in an action 
for dissolution is sufficient notice to 
the’ defendant partner. Mah Kong 
Doon v. Mah Cap Doon, 14 Alta. L. 
597, 39 DomLR. 234, [1918] 1 West 
Wkly 610 [dism app 37 DomLR' 50, 
[1917] 3 WestWkly 434; McComb v. 
McCaig, (Sask.) [1920] 1 WestWkly 
508 (partner ship dissolved from date 
of service of writ). (4) Suit by one 
partner for an accounting is suffi- 
cient notice of intention to dissolve 
the firm. Carrey v. Haun, 111 Or. 
586, 227 P.315: %5) But bringing an 
action for a partnership accounting 
does not necessarily constitute an 
election on the part of plaintiff to 
dissolve the partnership. Sanger v. 
Hrench, 2157. IN, OY. 52135. Si N99 
Brady v. Powers, 112 App. Div. 845, 
98 NYS 237 [mod on other grounds 
188 N. Y. 626 mem, 81 NE 1160 mem]. 
(6) Where an action is brought for 
the dissolution of a partnership and 
an accounting, but in the complaint 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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held that there is a dissolution where one partner 
excludes the other from all participation in the part- 
nership business,?? but it has also been considered 
that such action does not, of itself, 
tion, but merely furnishes ground for dissolution in 
equity on application of the exeluded partner.®° 
Where the partnership is one at will, an abandon- 
ment by one partner of the partnership enterprise ef- 


feets a dissolution of the firm.*? 


be given by the partner desiring to dissolve the part- 
nership*? or by some person actually authorized by 


him to give such notice.** 


[§ 762] b. Effect. 


time,®° a partnership at will may 


plaintiff expressly considers the part- 
nership existing and asks that it be 
dissolved by the court instead of pro- 
claiming its dissolution by his own 
act, the bringing of the action does 
not constitute an election by plain- 
tiff to exercise his right to dissolve 
the partnership. Brady v. Powers, 
supra. Effect of answer in dissolu- 
tion action see supra note 21. 

[b] Ceasing active participation. 
—A partnership at will was not dis- 
solved, as a matter of law, by one of 
the partners ceasing to give his per- 
sonal services to the partnership as 
he had theretofore been doing for an 
agreed salary, where his eapital and 
accumulated profits remained in the 
business, and the other partner never 
proposed an actual termination of the 
partnership, and nothing was done 
toward withdrawing the eapital of 
the partner in question. Lewellen 
v. Thomas, 189 Iowa 1352, 176 NW 
964. 

29. Freund v. Murray, 39 Mont. 
539, 104, P 6837-25 LRANS 9597 See 
Oustad v. Hahn, 27 N. D. 334, 146 NW 
557 (a partner who had excluded his 
copartner from the business cannot 
maintain that dissolution was not ef- 
fected on the date of such exclusion). 


30. Beller v. Murphy, 139 Mo. A. 
663, 123 SW 1029. 
[al] Right to profits.—The ex- 


cluded partner is entitled to an ac- 
counting for his share of the profits 
up to the time of a dissolution by 


the court. Beller v. Murphy, 139 
Mo. A 663, 123 SW 1029. 
Judicial dissolution see infra §§ 


782-788. 

31. Yoos v. Doyle, 4 LackLegN 
(Pa.) 128 (where the partnership 
agreement required each partner to 
put forth his best efforts for their 
mutual advantage and not to follow 
any other avocation or trade, and one 
partner was elected to public office 
and entered upon the duties of his 
office and ceased all active participa- 
tion in the affairs of the firm). 


32. Jonau vy. Blanchard, 2 Rob. 
(lia.) 513; Gansevoort y. Kennedy, 30 
WAR bes UN. SYS) ako. 
aad. SONA V. Blanchard, 2 Rob. 
(La.) 513; Gansevoort v. ‘Kennedy, 
30 Barb. (N. Vee PCOS 

[al General authority given to 


(1) an agent (Jonau v. Blanchard, 2 
Rob. (La.) 513) (2) or a copartner 
(Gansevoort v. Kennedy, 30 Barb. 
(CN. Y.) 279) does not include au- 
thority to give such a notice. 


34. Sufficiency of notice see su- 
pra § 761. 
35. Conn.—Lapenta v. Lettieri, 72 


Conn. 377, 44 A 730, 77 AmSR 315. 

Tll.—Phanos _v. Thanos, 313 Ill. 
499, 145 NE 250. 

Ky. —Boyd v. Tabb, 7 Kyl 225, 13 
Ky. Op. 591. 

Mass.—Wiggins v. Brand, 202 Mass. 
igi, 88 NE 84 

N. Y.—Bayer y. Bayer, 215 App. 
Div. 454, 214 NYS $22 [rev 122 Mise. 
My 20/2 NYS 890]; Brady v. Powers, 
112 App. Div. 845, 98 NYS 237 [mod 
on other grounds 188 N. Y. 626 mem, 


When a notice of dissolution 
is given, either by word or by act,?* there is an ac- 
tual dissolution of the partnership,*® and, in the ab- 
sence of any statute requiring notice for a specified 


PARTNERSHIP 


dissolve.** 


effect a dissolu- 


The notice must 


other partner.*°® 


be dissolved im- 


81 NE 1160 mem]. 

W. Va.—McMahon y. McClernan, 10 
Wi, Va. 419" 

Eng.—Jones v. Lloyd, L. R. 18 Eq. 
265; Shepherd v. Allen, 33 Beav. 577, 
55 Reprint 492; Doe v. Miles, 4 
Campb. 373, 171 Reprint 119, 1 Stark. 
i fe he 2 ECL 76, 171 Reprint 439. 

“Hither the act of appellant in de- 
claring the partnership terminated or 
the act of appellee in withdrawing 
from the partnership business was in 
fact and in law a dissolution of the 


same.” Thanos v. Thanos, 313 [Il. 
499, 506, 145 NE 250. 
[a] Notice not acted upon.— 


Where one partner notified the other 
that the partnership was dissolved, 
but the other partner did not assent 
thereto, and neither partner acted on 
the matter thereafter, there was no 
dissolution. Sanderson vy. Milton 
Stage Co., 18 Vt. 107. 

36. See statutory provisions. 

37. Bayer v. Bayer, 215 App. Div. 
454, 214 NYS 322 [rev 122 Misc. 7, 
202 NYS 890]; McMahon v. McCler- 
nan, 10 W. Va. 419. 

[a] A provision in the partnership 
agreement that it can be terminated 
by any partner on sixty days’ notice 
does’ not take away the right of a 
partner to terminate the agreement 
at any time, without notice for such 
length of time. Cahill v. Haff, 248 
N. Y. 377, 162 NE 288. 

38. Mellersh vy. Keen, 27 Beav. 236, 
54 Reprint 92. 

[a] Illustration.—Where plaintiffs 
decided to dissolve their partnership 
with defendants on Dec. 30, 1858, 
they served upon them a notice in 
writing in which they stated that ‘On 
the 31st day of the present month 
of December, we shall dissolve the 
partnership,” this notice was _ suffi- 
cient to effect a dissolution on De- 
cember 31. Mellersh v. Keen, 27 
Beav. 236, 240, 54 Reprint: 92. 

39. Jones v. Lloyd, L. R. 18 Ea. 
265; Mellersh v. Keen, 27 Beav. 236, 
54 Reprint 92. 


dee Jones v. Lioyd, L. R. 18 Hq. 
Ds 
{a] Insane partner.—The rule 


stated in the text is the same wheth- 
er the partner on whom notice of 


dissolution is served is sane or in- 
sane. Jones v. Lloyd, L. R. 18 Hq. 
265. 

41. Termination and rescission of 


contracts generally see Contracts §§ 
621-627. 

42. Ala.—Lichenstein v. Murphree, 
9 Ala. A. 108, 62 S 444. 


Ariz.—Curry: v. Windsor, 22 Ariz. 
108, 194 P 958. 

Ark.—Lee v. Kirby, 80 Ark. 366, 
97 SW 298. 

Cal.—Shuken v. Cohen, 179 Cal. 
279, 176 P 447; Black y. Hunter, 169 
Calke632,0 UA VAG 3: 

Colo.—Ruth vy. Flynn, 26 Colo. A. 


Ike Ag Palo 4: 
Ga.—Phelps v. State, 109 Ga. 115, 


34 SE 210. 

Tll.—Gregg v. Hord, 129 Ill. 613, 
22 NE 528; Nathan v. Brown, 197 
Tl). A. 538; Wantling v: Howarth, 


[§ 764] C. Dissolution by Mutual Consent. 
course, as in the case of other contracts,*! a partner- 
ship, whether at will or for a definite term, may be 
dissolved at any time, even before the expiration of 
the term agreed upon,*? provided all of the partners 
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mediately upon the giving of notice of intention to 
The notice of dissolution may, however, 
specify a date in the future at which the dissolution 
shall become effective, and in such case the partner- 
ship is dissolved on the day stated.*§ 

Notice of dissolution given to an insane partner is 
sufficient to dissolve the partnership.*°® 

[§ 763] c.’ Withdrawal. 
the right to dissolve the partnership, has served upon 
the other partner a notice of dissolution, he cannot 
withdraw such notice without the consent of the 


Where a partner, having 


Of 


65 Ill. A. 598. 

Iowa.—Robbins v. Steele, 156 Iowa 
520, 135 NW 411; Howard v. Pratt, 
110 Iowa 533, 81 NW 722. 

Ky.—Johnson v. Fetter, 224 Ky. 
788, 7 SW (2d) 241; McBurnie v. Sem- 
ple, 19 SW 183, 14 KyL 30; Willis 
Vi. Rainey, 1b Ky. Op. aa: 

Me.—Simpson v. Ritchie, 110 Me. 
299, 86 A 124. 

Mich.—French_v. Mulholland, on 
Mich. 248, 187 NW 254, 21 ALR 
: Mo.—Dupont A McLaran, 61 io. 
2a ce 

N. J.—Hilton v. Hilton, 89 N. J. 
Eq. 182, 104 A 375, LRAI1918F 1174 
[mod 89 N: J. Has 149) 102 Avia 
bel Vo LOnristl., 1210) sINcdeeetucs 


N. Y.—Spears v. Willis, 151 N. Y. 
443, 45 NE 849; Ferguson v. Baker, 
116 N. Y. 257, 22 NE 400; Bayer yv. 
Bayer, 215 App. Div. 454, 214 NYS 
322 [rev 122 Misc. 7, 202 NYS 890]; 
Hardin vy. Robinson, 178 App. Div. 
724, 162 NYS 531 faft 223 INV Ya65L 
mem, 119 NE 1047 mem]; Brady. v. 
Powers, 112 App. Div. 845, 98 NYS 
237 [mod on other grounds 188 N. Y. 
626 mem, 81 NE 1160 mem]; Pierce 
v. Feno, 184 NYS 851 [aff 205 App. 
Div. 649 mem, 198 NYS 942 mem] 
(partnership at will). 
ay par v. Burk, 20 OhNPNS 

Okl.—Patterson v. Bonner, 73 Okl. 
224, 175 P 826. 

Wash.—Seeley v. Morris, 137 Wash. 
204, 277, 242 P3597 

Hng.—Badham v. Williams, 83 L. 
Te Rep. Ne Ss 4a5 

B. C.—Deykin v. Northern Interior 
Run eae Co., 29 WestLR 241. 

Man.—Town Vv. Kelly, 12 DomLR 
490, 24 WestLR 541 [app allowed on 
other grounds 5 DomLR 14, 21 West 
LR 610]. 

“A contract of partnership may al- 
ways be terminated by consent.” 
Seeley v. Morris, supra. 

[a] Agreement for notice of dis- 
solution.—Although the articles of 
partnership provide for dissolution 
on three months’ notice, the parties 
may dissolve by consent without such 
notice, and such dissolution will have 
the same effect as if the notice was 
given. Badham v. Williams, 83 L. 
Ty Rep. N.S: alae 

[b] Sale of interest.—Where part- 
ners desire to sever the relation by 
one purchasing the interest of the 
other, and a give or take proposi- 
tion is made by one and accepted by 
the other and the agreed price paid, 
this puts an end to the partnership 
relation and, in the absence of fraud 
or deceit, ‘operates as an adjustment 
and settlement of the partnership 
affairs. French v. Mulholland, 218 
Mich. 248, 187 NW 254, 21 ALR He 

[e] Agreement not contradiction 
of dissolution agreement.—Where co- 
partners have in writing agreed upon 
a dissolution of a copartnership, a 
verbal agreement between the part- 
ners that one of them is to collect 
debts due to the firm and pay half 
the money collected to the other is 
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are parties to such agreement,** including a dor- 
mant partner where there is such.*# 
consent of the partners to a dissolution at a partic- 
ular time or under certain circumstances may be 
expressed in the original partnership agreement ;*° 
and hence there is a dissolution by agreement where 
the term for which the partnership was entered into 
expires*® and there is no express or implied agree- 
ment for continuation of the partnership;*? where 
the partnership relates solely to a particular enter- 
prise or particular enterprises and these are com- 
pleted;#® where the articles of copartnership pro- 


not merged in such written agree- 
ment and is not contradictory of: it. 
Ferguson vy. Baker, 116 N. Y. 257, 22 
NE 400. 


43. Fitts v. Mission Health, etc., 
Shop, 58 Cal. A. 362, 208 P 691; Pat- 
terson vy. Bonner, 73 Okl. 224, 175 P 


826. And see cases supra note 42. 
[a] A dissolution agreement he- 
tween two of three partners (1) is 
not binding on the third partner. 
Patterson v. Bonner, 73 Okl. 224, 175 
P Lez. (2) Where a_ partnership 
agreement between I, F, and V pro- 
vided that I should furnish the cap- 
ital and act as manager of the busi- 
ness, and that F and V should per- 
form services and receive a certain 
percentage of the profits, and that, 
in the event of dissolution of the firm, 
the property of the firm should be- 
long to I, an agreement between I 
and V that the partnership should be 
dissolved was not binding on F. 


Fitts v. Mission Health, etce., Shop, 
58'Cal. A. 362, 208 P 691. 
[b] Ratification of dissolution 


contract.—A partnership dissolution 
agreement, releasing plaintiff from 
all debts of the firm, was signed by 
L, defendant’s brother, for himself 
and for defendant. In an action to 
compel reimbursement for debts paid 
by plaintiff after dissolution, defend- 
ant claimed that L had no authority 
to bind him by such contract, but tes- 
tified that they both signed contracts 
for the firm as they desired; that L 
had charge of the business, so far as 
‘the interest of both in the partner- 
ship was concerned, and frequently 
signed the name of UL Brothers to 
notes, the validity of Which was never 
disputed, but was expressly recog- 
nized. Defendant also knew that 
plaintiff had been released from the 
partnership on some terms, but made 
no inquiry as to what such terms 
were. It was held that defendant 
had ratified his brother’s act, and was 
bound by the contract of dissolution. 


Lee v. Kirby, 80 Ark. 366, 97 SW 
298. 

44, Stevenson vy. Shields, 7 La. 
433. 

45. Lyman v. Lyman, 15 F. Cas. 
No. 8,628, 2 Paine 11 (where, how- 


ever, the contingency warranting dis- 
solution had not happened); Com- 
stock v. White, 31 Barb. (N. Y.) 301; 
Read v. Nevitt, 41 Wis. 348; Plews v. 
Baker, L. R. 16 Eq. 564; Griffiths v. 
Bracew2ll, 35 Beav. 43, 55 Reprint 
810; Smith v. Mules, 9 Hare 556, 41 
EngCh 556, 68 Reprint 633; Warder 
vy. Stilwell, 3 Jur. N. S. 9; Snow v. 
Milfordeed silat Damen i Nieto, 42% 
Campbell v. Campbell, 6 Reports 137; 
Kershaw v. Matthews, 2 Russ. 62, 3 
EngCh 62, 38 Reprint 259; Robertson 
v. ‘Lockie, 15 Sim. 285, 38 EngCh 
285, 60 Reprint 627; Perens v. John- 
son, 3 Smale & G. 419, 65 Reprint 
720.° 

Agreement giving one partner the 
right to dissolve see supra § 760. 


46. Wantling v. Howarth, 65 Ill. 
A. 598; Seufert v. Gille, 230 Mo. 453, 
131 SW 102, 31 LRANS 471; Morrill 


v. Weeks, 70 N. H. 178, 46 A 32: Ken- 
nedy v. Porter, 109 (N.: Y. 526, 17 NE 
426; Peyser v. Myers, 18 NYS 736 
[att 135 N. Y. 599, 32 NE 699]. 

47. Continuation of partnership 


PARTNERSHIP 


The mutual 


tween them.®? 


aur expiration of term see supra § 
1 


48. Minn.—Bohrer vy. Drake, 33 
Minn. 408, 283 NW 840. 
Mo.—Fuller v. Laws, 219 Mo. A. 


342, 271 SW 8386. 

N. Y.—Kennedy v. Porter, 109 N. 
Y. 526, 17 NE 426: 

Oh.—Jones v. Jones, 18 Oh. Cir. 
Ct.260,. 10° Oh= Cir: Dec. 71. 

Or.—Jones vy. Waring, 101 Or. 403, 
200 P 908. 

Philippine.—Lichauco v. Lichauco, 
33 Philippine 350. 

Tex.—Roberts v. Nunn, €CivewrAS)) 
169 SW 1086... 8 + 

[a] Sham sale not a dissolution. 
—Where a plaintiff advanced one 
fifth of the price of a lease and fur- 
nishings of an apartment house and 
was to have one fifth of the net prof- 
its from same and one fifth of the 
amount of the selling price when 
the lease was sold, a sham sale was 
not such a termination of the rela- 
tionship as would excuse the. man- 
aging partner from accounting for 
rents and profits after such sale, and 
for the proceeds of an actual sale 
thereafter made in the name of the 
sham vendee. Jones y. Waring, 101 
Or. 403, 200 P 908. 

49. Bagshaw v. Parker, 10 Beav. 
532, 50 Reprint 686; Castrucci v. 


“Roumegous, 31 OntWN 160 [app dism 


382 OntWN 73]; Frank v. Beswick, 44 
BC OMB ers 

[a] Insanity as “severe illness” 
affecting dissolution.—Plaintiffs and 
defendant formed a partnership for 
the purpose of eStablishing a busi- 
ness in India, it being agreed that de- 
fendant was to go to India and per- 
sonally superintend and manage the 
business. The partnership articles 
provided for a dissolution in the 
event of “such severe illness as 
should oblige Mr. Parker [defendant] 
to quit India for more than one year.” 
On his way to India defendant be- 
came a lunatic, and being found in- 
curable after his arrival in India, 
he was sent back to Hngland. It 
was held that there was a dissolution 
under the terms of the partnership 
articles. Bagshaw v. Parker, 10 
Beav. 532, 535, 50 Reprint 686. 

50. Frear v. Lewis, 166 App. Div. 
210, 151 NYS 486. 

fa] Mutual dissolution in writing. 
—Where articles of copartnership 
provided ‘that the said copartnership 
shall continue until mutually dis- 
solved in writing,’ and one partner 
served on the other partner notice 
that the partnership was dissolved, 
and shortly thereafter the latter part- 
ner sent out cards and letters stat- 
ing that the partnership had been 
dissolved, ‘“‘Such actS were equiva- 
lent to a written consent to the dis- 
solution of the partnership,’’ and the 


partnership was dissolved. Frear v. 
Lewis, 166 App. Div. 210, 2138, 151 
NYS 486. 

51. See cases supra notes 42, 43; 


and infra notes 52-54. 

52. Ruth y. Flynn, 26 Colo. A. 171, 
142 P 194; Bayer v. Bayer, 215 App. 
Div. 454, 478, 214 NYS 322 [rev 122 
Mise. 7, 202 NYS 890]. 

“The mutual consent of all the 
partners to dissolve, may be shown 
by conduct as well as words.” Bayer 


[§ 764 


vide for dissolution in case of a certain event, and 
such event happens ;*° 
vide for dissolution in a certain manner and the 
mode specified is substantially followed.°° 

No particular form of agreement is necessary to 
dissolve a partnership by consent,*+ but dissolution 
may be sufficiently evidenced by acts of all the part- 
ners showing their intention that the partnership 
between them shall cease,°? or by acts, participated 
in, or assented to, by all the partners, which are in- 
consistent with a continuation of the partnership be- 
It is, however, necessary that the 


or where the articles pro- - 


v. Bayer, supra. 

[a] Agreement and acts showing 
dissolution.—The partners in a firm 
at will executed ay. agreement which 
declared that the firm was dissolved 
by mutual consent;‘and that the wind- 
ing up of the affairs of the firm 
should be conducted in a manner spec- 
ified, and that the partners appoint- 
ed a third person as arbitrator of 
any difference which might arise. 
On the same day the partners no- 
tified the bank at which they did 
business that the firm was dissolved, 
that one of the partners was to re- 
tire, and that the copartner would 
conduct the business alone. After 
the execution of the agreement no 
firm business was done except in con- 
nection with the completion of con- 
tracts entered into prior to the agree- 
ment for dissolution. It was held 
that the firm was dissolved by mu- 
tual consent. Ruth y. Flynn. 26 Colo. 
ASA 142 P2194. 

53. Ill.—Leslie E. Keeley Co. v. 
Hargreaves, 236 Ill. 316, 86 NE 132. 

Ky.—Townsend, etc., Co. v. Tabor, 
190 Ky. 521, 228 Sw 6. 

La.—Mitchell Vv. Murphy, 13d) wae 
1040, 60 S 677. 

N. Y.—Hutchinson vy. Sperry, 158 
App. Div. 704, 143 NYS 876 [rev 79 
Misc. 523, 140 NYS 220, and aff 214 
N. Y. 616 mem, 108 NE 1097 mem]. 

Ont.—FKaye v. Roumegous, 42 Ont. 
ae 42 DomLR 533 [mod 13 OntWN 
[a] The sale of the entire part- 
nership business is in effect a termi- 
nation of the partnership. Faye v. 
Roumegous, 42 Ont. L. 435, 42 DomLR 
533 [mod 13 OntWN 251]. See gen- 
tes infra § 778. 

[b] Withdrawal of credit. —Where 
a partner agreed to furnish certain 
credit as his only contribution to the 
firm, and later withdrew the credit, 
the other consenting thereto, the 
partnership was dissolved. Mitchell 
v. Murphy, 131 La. 1040, 60 S 677. 

[ec] Return of part of contribution 
to capital—Where there was an oral 
agreement to enter into a partner- 
ship, but subsequently the parties 
failed to agree upon written arti- 
cles of copartnership, and a part, but 
less than all, of the amount con- 
tributed by one partner was returned 
to him and accepted by him with an 
express reservation of his rights as 
a partner, the partnership was not 
dissolved, and the partner to whom 
such return of capital was made did 
not waive his right to an accounting 
of the profits. Fernandez v. de la 
Rosa, 1 Philippine 671. - 

[d] Where a partner acquiesced 
for eighteen years in a dissolution 
of the partnership,: and transferred 
to the remaining etnies all inter- 
est which might remain to him there- 
in, his neglect bars him from there- 
after claiming that he was ignorant 
of his right respecting a dissolution 
of the partnership. Leslie E. Keeley 
rag v. Hargreaves, 236 Ill. 316, 86 NE 


13 

te] Subsequent inconsistent con- 
tract.—A partnership contract be- 
tween defendant and H, whereby de- 
fendant was to furnish the money 
and H was to produce and purchase 
ties, was rescinded by a later con- 


“For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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agreement of the partners, or their acts relied on as 
showing an agreement, should be such as clearly to 
evidence a meeting of the minds of all the partners 
that an actual dissolution should take place.*4 

A written agreement of dissolution, containing the 
full terms of the settlement and deliberately exe- 
cuted by the partners, is binding on them,°®® in the 


absence of fraud®® or mistake.>* 


Construction and effect of dissolution agreement. 
The usual rules for the construction of contracts®® 
are to be applied in construing an agreement for the 
A dissolution by 
agreement takes effect at the time agreed upon.®° 

A bill for rescission of a dissolution agreement 
is properly dismissed for want of equity where it 
states no sufficient ground for a rescission and it is 
not possible for the court to restore the status of the 
parties which existed when the dissolution agreement 
was made, and where in addition it appears that 
plaintiff confirmed the dissolution agreement subse- 


dissolution of a partnership.®°® 


tract whereby H was, in the same 
territory, to buy or produce ties, and 
defendant was to buy them from him 
at specified prices, supplying him a 
reasonable sum of money to carry 
forward his business, they being in- 
consistent, their Jegal effects being 
widely different, and the second be- 
ing in no sense supplementary to, or 
a ratification of, the first. Townsend, 


etc., Co. v. Tabor, 190 Ky. 521, 228 
SW 6. 
{[f] An executory agreement made 


between an American citizen and 
German subjects, after the severance 
of diplomatic relations and in con- 
templation of war between the two 
countries, which provided a method 
for dissolution of the partnership, to 
‘become effective on the declaration 
of war, was invalid to transfer to 
the American partner the interest of 
the German partner. Mayer v. Gar- 
van, 278 Fed. 27 [mod 270 Fed. 229]. 

{g] Agreement — not implied.— 
Since an express agreement by Ger- 
man partners to transfer their inter- 
est in this country to an American 
partner after the declaration of war 
would be invalid, no such agreement 
can be implied from the conduct of 
the German partners in taking pos- 
session of the German assets and 
conducting the business as if the 
American was no longer a member of 
the firm. Mayer v. Garvan, 278 Fed. 
27 [mod 270 Fed. 229]. 

54. Gregg v. Hord, 129 Ill. 613, 22 
NE 528; Reid v. Linder, 77 Mont. 406, 
251 P 157; Dobbins v, Tatem, (N. J. 
Ch.) 25 A 544; Diehlmann v. Wol- 
ler, 24 Pa. Dist. 673. 

{a] Circumstances not showing 
dissolution by agreement.—Plaintiff 
and defendant entered into a part- 
nership and in March, 1892, defend- 
ant became desirous of dissolving 
the firm and so informed plaintiff. 
After several interviews on the sub- 
ject they agreed to meet on May 12, 
1892, and arrange the terms of disso- 
lution. The meeting did not take 
place, and on May 21, 1892, defendant 
wrote to plaintiff a letter, in which 
he said: “I will, on or after the 21st 
instant, do business in my own 
name, at my own office.” It was 
held that .there was no _ dissolu- 
tion of the firm by agreement and 
that dissolution did not take place 
vsuntil some time later when plain- 
tiff filed a bill for dissolution and 
accounting. Dobbins v. Tatem, (N. 
J. Ch.) 25 A 544. 

{b] An unexecuted written agree- 
ment for dissolution is not obliga- 
tory. Fitzgerald v. Christl, 20 N. J. 
Eq. 90. , 

[c] Agreement for conduct of 
business during illness of partner.— 
An agreement that a partner shall 
not share in) profits or losses, and 
that his copartner shall run the busi- 
aess as his own until such time as 
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In General. 


result.®? 


[§ 766] 2. Expiration of Term. 
be said in a general way that a partnership is dis- 
solved by operation of law on éxpiration of the term 
agreed upon or completion of the enterprises to 
which it relates, such dissolution is, more accurately 
speaking, a dissolution by agreement, as the agree- 
ment to be partners until a specified time neces- 
sarily implies that the relationship shall terminate 
when such time arrives.°* 

[§ 767] 3. Death of Partner. 
law* and under statutory provisions in a number of 
jurisdictions,®® the death of a partner operates as 
a dissolution of the partnership,®°® not only with 


the first named partner sufficiently 
recovers from illness to resume 
work, does not dissolve the partner- 


ship. Diehlmann v. Woller, 24 Pa. 
Dist. 673. 

55.. Howard ‘v.-')Pratt, 110° Iowa 
533, 81 NW 722. 


56. Howard v. Pratt, supra. 


57. Howard v. Pratt, supra. 
58. See Contracts §§ 481-592. 
59. Cal.—MacDonald v. Kuhn, 70 


Cal. A. 691, 234'P 118. 

Ga.—Phelps v. State, 109 Ga. 115, 
34 SE 210. 
bah ca nae v. Brown, 197 Ill. A. 
vo. 

Okl. —LaFayette v. LaFayette, 64 
OKs eI66LE 1695 

Pa.—Trexler v. Reynolds, 232 Pa. 
LVS. STA 19 4. 

{a] Giving effect to intention of 
parties.—In construing a_ contract 
for the dissolution of a partnership 
“it was the duty of the court to as- 
certain the intention of the parties 
from the writing itself if possible 
... . and to so interpret the words 
of the contract as to give effect to 
the mutual intention of the parties 
thereto as it existed at the time of 
entering into the agreement, so far 
as such intention is ascertainable and 
lawful.” LaFayette v. LaFayette, 
64 Okl. 98, 95, 166 P 169. 

[b] Executory contract not effect- 
ing immediate dissolution.—‘A writ- 
ten contract for the dissolution of a 
partnership between two _ persons, 
wherein it was among other things, 
stipulated that in consideration of a 
specified sum to be paid by one to 
the other within a stated number of 
days the latter agreed to transfer 
his interest in the firm and its as- 
sets to the former, who was to exe- 
cute to the seller ‘a thirty-day option 
to purchase the business’ at a desig- 
nated price, was apparently execu- 
tory, and certainly did not by its 
terms operate to immediately effectu- 
ate the contemplated dissolution. In 
order for it to have this effect, it was, 
in any event, essential that both par- 
ties so understood and intended.” 
es v. State, 109 Ga.,115, 34 SE 

{c] All matters in controversy 
not terminated.——A written agree- 
ment terminating a partnership as 
then carried on did not terminate all 
matters in controversy between part- 
ners as to partnership transactions 
theretofore had, where it made no 
reference to the amount of the firm 
indebtedness and did not purport to 
adjust the same or apportion 
amounts which each partner should 
pay to liquidate the same. MacDon- 
ald v. Kuhn, 70 Cal. A. 691, 234 P1185. 

{d] Agreement relating only to 
general partnership and not to spe- 
cial partnership.—Where defendant 
and plaintiffs had been members of 
a general partnership engaged in 


| solve 
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quent to its execution and has been guilty of laches.°* 

[§ 765] D. Dissolution by Operation of Law—l. 
Whatever time may be fixed by part- 
nership articles for the existence of a copartnership, 
it may, nevertheless, be sooner dissolved by the hap- 
pening of events which in law are held to effect that 


While it might 


Both at common 


stock raising and farming, while 
plaintiffs were also members of a 
limited partnership which carried on 
its business of stave making on the 
same property under a written agree- 
ment with the general partnership, 
and in pursuance of the desire to dis- 
the general partnership an 
agreement was executed by plaintiffs 
and defendant under the _ general 
partnership name conveying to de- 
fendant the farm and all their title 
to, and interests in, the personal 
property on the land and all other 
property owned by the firm, and de- 
fendant gave a judgment bond, he 
was precluded from setting up as 
a defense pro tanto to the payment 
of the bond the value of personalty 
which he admitted belonged to the 
limited partnership, and which plain- 
tiffs had removed from the premises, 
the dissolution agreement being 
properly construed as relating only 
to plaintiffs’ interests in the person- 
al property of the general partner- 
ship, and not to the property of the 
limited partnership. Trexler v. Rey- 
nolds, 232 Pa. 178, 81 A 194. 

60. Magill v. Merrie, 5 B. Mon. 
(Ky.) 168; Sharpe v. Johnston, 59 
Mo. 557; “Oustad ve Hahn, 270 Ne 3D: 
334, 146 NW 557; In re Jane, 110 
L. T. Rep. N. S. 556. 

[a] Accounting postponed.— 
Where two partners agreed on Sep- 
tember 20 to dissolve the firm as of 
that date, but postponed the ac- 
counting to December 31, one of the 
partners continuing the business, the 
firm was legally dissolved September 
20.. In re Vane; 4110 ‘et. Reps aN: 
S. 556. 

61. Street v. Stubblefield, 57 App. 
(D. C.) 276, 20 F. (2d) 1017 [certiorari 
den 275 U. S. 564 mem, 48 SCt 121 
mem, 72 L. ed. 428 mem]. 

62. Kennedy v. Porter, 109 N. Y. 
526, 17 NE 426. 


63. See supra § 764. 
64. Froess v. Froess, 284 Pa. 369, 
131 A 276; Markle’s Est., 5 Pa. Dist. 


AGL) SPa, mi Covasons 
infra note 66. 

65. See Uniform Partn. Act § 31; 
Eng. Partn. Act (1890) § 38; and 
other statutory provisions. : 

66. . S.—Burwell v. Cawood, 2 
How. 560, 11 L. ed. 378; Scholefield 
v. Hichelberger, 7 Pet. 586, 8 L. ed. 
793; _Hafey v. W. C. Mitchell Co., 
293 Fed. 27; In re Brewer, 289 Fed. 
79; Wood v. Todd, 251 Fed. 530, 163 
CCA 524; Pittsburgh First Nat. Bank 
v. Guarantee Title, etc., Co., 178 Fed. 
US, Ode CCAR OR. 

Ala.—Goode v. Weaver, 214 Ala. 
383, 107 S 861; Herren vy. Harris, 201 
Ala. 577, 78 S 921; Didlake v. Roden 
Grocery Co., 160 Ala. 484, 49 § 384, 
22 LRANS 907, 18 AnnCas 430; Lee 
v. Wimberly, 102 Ala. 539, 15 S 444: 
Parker v. Parker, 99 Ala. 239, 13 Ss 
520, 42 AmSR 48; Goldsmith yv. Hich- 


And see cases 


11i2) [47 €.3.] 


respect to the deceased partner or his estate, but with 
respect to all the partners,®* although such death 
occurs prior to the expiration of the agreed terms of 
the partnership,®*® unless there is an agreement for 
the continuance of the partnership notwithstanding 
That a partner’s death should have 
this legal consequence follows from the principle 
that by the contract of partnership each member 


such event.°? 


old, 94 Ala. 116, 10 S 80, 33 AmSR 


97; Knapp v. McBride,.7 Ala. 19. 
Cal.—Perelli-Minetti v. Lawson, 
(A.) 264 P 772. 
Conn.—Filley v. Phelps, 18 Conn. 


294. 

Ga.—Clark v. Tennessee Chemical 
Co., 145 SE 73; Ferris v. Van Ingen, 
110 Ga. 102, 35 SH 347. , 

Ill.—Parish v. Bainum, 306 Ill. 618, 
LSC eINine 147 WPrev) 22:37 T11. AS slg e tame 
drews v. Stinson, 254 Ill. 111, 98 NE 
222, AnnCasi1913B 927 [rev 164 Ill. 
A. 25]: Oneida State Bank v. Peter- 
Son; 226-01), As 381. 

Ind.—-Rand v. Wright, 141 Ind. 226, 
39 NE 447; Hornaday v. Cowgill, 54 
Ind. A. 631, 101 NE 1030. 

Kan.—Big Four Impl. Co. v. Keys- 
er, 99 Kan. 8, 161 P 592, LRA1917C 
166. 

Ky.—Snead v. Jenkins, 225 Ky. 832, 
10 SW (2d) 282; Power Grocery Co. 
v. Hinton, 187 Ky. 171,.218 SW 1013; 
Rogers v. Burbridge, 7 KyL 42, 48, 
13 Ky. Op. 517; Ellis v. Johnson, 4 
KyL 991, 12 Ky. Op. 168. 

La.—Cane v. Battle, 3 La. Ann. 642; 
Buard v. Lemée, 12 Rob. 243;  Mathi- 
son v. Field, 3 Rob. 44. 

Md.—Gerding v. Baier, 143 Md. 520, 
122A 675,640 [quot Cyc}; Goodburn 
v. Stevens, 5 Gill 1; Williamson v. 
Wilson, 1 Bland 418. 

Mass.—Marlett v. Jackman, 3 Al- 
len 287; Wilby v. Phinney, 15 Mass. 
116. 

Mich.—Winget v. Grand Trunk 
Western BR: Co. 210)-Mich. .100; 177 
NW 273 [certiorari den 254 U. S. 
629 mem, 41 SCt 6 mem, 65 L. ed. 447 
mem]; Murray v. Keeley Inst., 190 
Mich: (295, 157 NW 87; Jenness v. 
Carleton, 40 Mich. 343. 

Minn.—Reliable Engine Co. v. 
Ferch, 145 Minn. 420, 177 NW 657; 
Hoard y. Clum, 31 Minn. 186, 17 NW 
PAT. 

Mo.—Hidden vy. Edwards, 313 Mo. 
642, 285 SW 462; McGill v. Brown, 
215 Mo. A. 402, 256 SW 510; Beller 
v. Murphy, 139 Mo. A. 663, 123 SW 
1029, 1032) [cit Cyc]. 

Mont.—Mares v. Mares, 60 Mont. 
36), 299) P2677; Williston: v.. Camp, 9 
Mont. 88, 22 P 501. 

Nebr.—Rawleigh Medical Co. v. 
Bunning, 104 Nebr. 179, 176 NW 85. 

N. J.—Wild v. Davenport, 48 N. J. 
L. 129, 7 A 295, 57 AmR 552. 

N. Y.—Cahill-v. Haff, 248 N. Y. 377, 
162 NE 288; Stem v. Warren, 227 N. 
Y. 5388, 125 NE 811; Costello v. Cos- 
tello; 209 “Noo ¥. 252, 103 (NE 148; 
Delamater v. Hepworth, 115 N. Y. 
664, 22 NE 163; Stewart v. Robinson, 
115 ON. Y) 828, 22 NE) 160) 168, 6 RA 
410; Kennedy v. Porter, 109 N. Y. 
526, 17 NE 426; Sage v. Woodin, 66 
N. Y. 578; Martine v. International 
ENS SOC AD oil Newey uno OO ym leo) Aca Ey 
529 [mod 5 Lans. 535, 62 Barb. 181]; 
Slater v. Slates, 208 App. Div. 567, 
204 NYS 112 [aff 240 N. Y. 557 mem, 
148 NE 703 mem]; Housman vy. Wa- 
terhouse, 191 App. Div. 850, 182 NYS 
249; Loewenstein v. Loewenstein, 114 
App «Dive 65, 99 NYS 1305) Dexter -v: 
Dexter, 43 App. Div. 268, 60 NYS 371; 
Cohn v. King, 172 NYS 288 [aff 188 
App. Div. 887 mem, 175 NYS 897 
mem]. ‘ 

N. C.—Bank v. Hollingsworth, 135 
N. C. 556, 47 SE 618. 

Oh.—McGrath v. Cowen, 57 Oh. St. 
385, 49 NE 338; Pater v. Schumaker, 
21 Oh. A. 528, 153 NE 230; Baston 
v. Ellis, 1 Handy 70, 12 Oh. Dee. (Re- 
print) 32; Peters v. Campbell,.2 Oh. 
Dec. (Reprint) 526, 2 WestLMonth 
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587. 
Pa.—Froess v. Froess, 284 Pa. 369, 


131 A 276; Underdown v. Under- 
down, 279 Pa. 482, 124 A 159; In re 
-Hisenlohr, 258 Pa. 431, 102 A 115; 


Williams y. Philadelphia Trust, etce., 
Co., 150 Pa. 20, 24 A 346; Mulhol- 
lands) Mist. 25nie a. aDista load abies 
Haventswhhist. mapas Paw Dist. me Ser 
Markle’s Hist., 5 Pa. Dist. 47, 17 Pa. 
Co. 337; Huber v. Wood, 14 Pa. Co. 
RS ha heey — Denbow Ye OiGohes Sy4nse 
Smithiss Pst.wlieiehita. 135 

SWiC==Schenk: ve. Liewisieil2 on Sunes 
228, 118 SE 631; Jones v. McMichael, 
SOR Cau Loe 

Tenn.—Cowan v. Gill, 11 Lea 674; 
Foster v. Hall, 4 Humphr. 346. 

Tex.—Alexander v. Lewis, 47 Tex. 
481; Gay v. Jackman, (Commn. A.) 
254 SW 927 [ovyerrsreh® 252 SW 1042]; 
Colorado River Syndicate Subscrib- 
ers v. Alexander, (Civ. A.) 288 SW 
586, 587 [cit Cyc]; Roberts v. Nunn, 
(Civ. A.) 169 SW 1086; Morris v. 
Owen, (Civ. A.) 143 SW 227; Altgelt 
v. Sullivan, (Civ. A.) 79 SW 333. 

Va.—Davis v. Christian, 15 Gratt. 
@6 Vaz) 1s) Pevytonew.—siratton; +7 
Gratt. (48 Va.) 380. 

W. Va. — Hutchinson - Stephenson 
Hat Co. v. Bailey, 73 W. Va. 672, 80 
SE_ 1056. 

Wis.—Stubbings v. O’Connor, 102 
Wis. 352, 78 NW 577. 

Eng.—Bell v. Nevin, 12 Jur. N. S. 
935; Garwood v. Garwood, 105 L. T. 
Rep. N.S. 231; Gillespie v. Hamilton, 
3 Madd. 251, 56 Reprint 501; Vul- 
liamy v. Noble, 3 Meriv. 593, 36 Re- 
print 228; Craven v. Craven, 52 Sol. 
J. 498; Crawshay v. Maule, 1 Swanst. 
495, 36 Reprint 479, 1 Wils. Ch. 181, 
387 Reprint 79, 19 ERC 467; McLeod 
v. Dowling, 43 T. L. R. 655; Pearce 
oe Chamberlain, 2 Ves. 35, 28 Reprint 
23. 

Alta.—Jamieson v. Jamieson, 16 
Alta. L. 241, 61 DomULR 80, [1921] 
1 WestWkly 1208 [app allowed on 
other grounds 63 Can.-S. C. -188,. 65 
DomLR 68, [1922] 2 WestWkly 194]; 
Imperial Oil Co., Ltd. v. Duplessis, 
SVAN as Li 59> 
‘coh a Head, [1925] 1 WestWkly 

Ont.—Re Engeland, [1926] 4 Dom 
LR 1029; Whitney v. Small, 31 Ont. L. 
191, 6 OntWN i188 [allowing app 5 
OntWN 160, 25 OntWR 121]; Rymal 
v. McGill, 7 OntWN 789; Frank v. 
Beswick, 44 U. C. Q. B. 1. 

Que.—Laviolette v. Ethier, 32 Que. 
K. B.337,-68 DomLR 15%. 

“Under ordinary circumstances the 
death of one of the partners termi- 
nates the copartnership.” Wilson vy. 
Simpson, 89 N. Y. 619 mem. 

[a] “The reason is that a surviv- 
ing partner is not to be bound by 
the acts of agents not of his own 
choosing, as the representatives of 
the deceased partner would be. This 
being the reason, it is equally ap- 
plicable where the duration of the 
partnership is, by an agreement, for 
a fixed period, as it would be where 
the duration is indefinite.” Stubbings 
My O'Connor, 102 Wis. 352, 361, 78 NW 

(de 

[b] The death of a _ partner’s 
spouse does not dissolve a firm of 
which the surviving spouse is a mem- 
ber, and in which firm the community 
property is invested. Simpson vy. 
Gregg, 1 Tex. Unrep. Cas, 380. 

67. Ala.—Herren vy. Harris, 201 
Ala. soit, 73 SS" 92a) 

Il].—Parish v. Bainum, 306 Ill. 618, 
138 NE 147 [rev 223 Ill. 1]. 
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has the right to the continuance of all his associates * 
as members of the firm,’® and the fact that the per- 
sonal qualities of each member of the firm enter 
largely into the inducement which leads parties to 
form a normal partnership."? 
the rule does not necessarily apply in the absence 
of these reasons for its existence,’? and hence that, 
where a partner does not contribute any special skill 


It has been said that 


Md.—Gerding v. Baier, 143 Md. 520, 
1122) "A- 615™%.67% Taquot.Cy.c]: 

Mass.—Marlett v. Jackman, 3 Al- 
len 287. 

N. J.—Wild v. Davenport, 48 N. J. 
Ti, 129, TA 29> veo. Ama ob 2: 
N. Y.—Stem v. Warren, 22 Ne NS 
538,125 IN) 804. 

Tex.—Roberts veaxNunn, (Civ. A.) 
169 SW 1086. . 

Eng.—Garwood v> Garwood, 105 L. 
TA Reps Nig Saeee Le 

And see cases supra note 66. \ 

68. Herren v. Harris, 201 Ala. 577, 
78 S 921; Williamson v. Wilson, 1 
Bland (Md.) 418; Whitney v. Small, 
31 Ont. L. 191, 6 OntWN 188 [allow- 
ing app 5 OntWN 160, 25 OntWR 


121]; Frank v. Beswick, 44 U. C. Q. 
B. 1. And see cases supra note 66. 
69. Agreement for continuation of 


business after death of partner see 
supra §§ 655-657. 

70. Marlett v. Jackman, 3 Allen 
(Mass.) 287, 290. - 

“The delectus personarum lies at 
the foundation of the agreement of 
the parties, and is one of the main 
considerations on which it rests. The 
personal qualities of each member of 
a firm enter largely into the induce- 
ments which lead pdrties to form a 
copartnership; and if the abilities 
and skill, or the character and credit, 
of any one are withdrawn, the con- 
tract between them is terminated and. 
the copartnership is dissolved. When 
therefore, by the death of a member 
of a firm, his personal liability ceases 
and his estate is by operation of law 
absolved from all future contracts 
and transactions entered into in the 
name of the firm, it would seem to 
follow aS a necessary consequence, 
that the power of the surviving co- 
partners to bind each other by new 
contracts and engagements must at 
once cease. The copartnership would 
then be terminated not only as to 
the deceased partnér and his estate, 
but also as to the other members ot 
the firm. The delectus personarum 
would no longer exist. The contract. 
of copartnership did not confer any 
power or authority on the several 
copartners to bind each other indi- 
vidually, or to act in behalf of any 
member of them less than the whole. 
The _copartnership constituted the 
principal; and the several copart-- 
ners were agents, not of the different 
persons comprising the firm, but only 
of all taken together and forming one 
body united in a community of inter- 


est for common objects.” Marlett v. 
Jackman, supra. 
71. Marlett- v. Jackman, supra; 


Rawleigh Medical Co. v. Bunning, 104 
Nebr. 179, 186, 176 NW 85; Schenk 
ret ie L25> Sie C22 Seeds lees 

“In a partnership the personal 
equation is taken into consideration, 
the character, business acumen, in- 
dustry, skill and figancial standing 
of the members composing the part- 
nership, the success of the enter- 
prise depending upon the individual 
efforts of the members.” Rawleigh 
Medical Co. v. Bunning, supra. 

“If there was any special skill or 
capacity in the deceased partner, the 
partnership would, of course, cease 
to exist from the time of his death.” 
Schenk v. Lewis, supra. 

72. Schenk v. Lewis, supra 
(“While it is true, as a general rule, 
that the death of a partner effects 
an immediate dissolution of the part- 
nership, it is not always so”). 


. 


Na 
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or capacity but merely has capital invested in the 
business, there is no reason why his death should 
necessarily terminate the partnership.** 
[§ 768] 4. Misconduct of Partner.*+ 
misconduct of a partner does not ipso facto dissolve 
the firm,’® but merely furnishes ground for disso- 
lution by the court on the application of the other 
It has been said that, where one part- 
the partnership is dissolved,** but 
absence of a partner will not pro- 


partner.*® 
ner absconds, 

mere temporary 
duce that effect.7§ 


[§ 7691 5. Disability of Partner.’® 
has been held that an adjudication of lunacy as to 
one partner ipso facto dissolves the firm,*® the gen- 
erally accepted view is that the insanity of a part- 
ner does not, of itself, effect a dissolution,*! even 
though the partnership is one at will,*? but merely 
furnishes ground for a dissolution by a court of 
equity,®* or by notice from the other partners.‘ 


73. Schenk v. Lewis, supra. 

Effect of death or special partner 
generally see infra § 1058. 

74. As ground for Ceo by 
judicial decree see infra § 7 


75. Smith v. Smith, (Mo. aes 183 
SW 1126. 
[a] The wrongful exclusion of a 


partner from the business of the 


partnership, by the other partner, 
does not work a dissolution of the 
partnership. Smith v. Smith, (Mo. 
A.) 183 SW 1126. 

76. See infra § 784. 

77. Whitman v. Weonard, 3 Pick. 
(Mass.) 177, 179 (“here was an ab- 


sconding of one partner which dis- 
solved the partnership’’). 

78. Arnold v. Brown, 24 Pick. 
(Mass.) 89, 35 AmD 296 [dist Whit- 
man v. Leonard, 3 Pick. (Mass.) 177, 
on the ground that the remarks of 
the court as to the effect of abscond- 
ing were dicta and that the absence 
in the Whitman case was longer than 
in the case at bar and attended with 
circumstances. distinguishing 


79. As ground for dissolution by 
judicial decree see infra § 785. 

80. Fornof’s Est., 22 Pa. Dist. 643 
[foll Vautier’s Est., 18 Pa. Dist. 553] 
(where partnership is at will); Isler 
v. Baker, 6 Humphr. (Tenn.) 85 [crit 
Pritchett v. Plater, 144 Tenn. 406, 
232 SW_ 961]. 

[a] Insanity and appointment of 
guardian.—‘'The adjudicated insanity 
of J. C. Musgrove and the appoint- 
ment of a guardian for his estate, to- 
gether, if not separately, operated to 


dissolve the partnership.” Mc Kle- 
roy v. Musgrove, 203 Ala. 603, 607, 
84 S 280. 

81. Raymond v. Vaughn, 128 Il. 


256, 21 NE 566, 15 AmSR 112, 4 LRA 
440; Jurgens v. Ittman, 47 La. Ann. 
367, 16 S 952; Pritchett v. Plater, 144 
‘Tenn. 406, 449, 230 SW 961; 971 feit 
Isler v. Baker, 6 Humphr. (Tenn.) 85, 
and cit Cyc]; Anonymous, 2 Kay & 
J. 441, 69 Reprint 855; Jones v. Noy, 
2 Myl. & K. 125, 130, 7 EngCh 125, 39 
Reprint 892. 

“This is the better and more ration- 
al rule.” Pritchett v. Plater, supra 
[eit Cyc]. 

“Tf he [the sane partner] does not 
apply to the Court for a decree of 
dissolution, it is to be considered 
that he is willing to wait to see 
whether the incapacity of his partner 
may not prove merely temporary., If 
he carry on the partnership business 
in the expectation that his partner 
may recover from his insanity, so 
long as he continues the business with 
that expectation or hope there can 
be no dissolution.” Jones v. Noy, su- 
pra [quot Raymond v. Vaughn, 128 
Ill. 256, 265, 21 NE 566, 15 AmSR 
112, 4 LRA 440]. 

[al Mere knowledge of insanity.— 
“We do not feel justified in holding 
that mere knowledge, either actual 
or constructive, by one who deals 
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Ordinarily, 


the marriage of 
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fortiori, a partnership does not ipso facto become 
dissolved by a mere weakening of the mental fac- 
ulties of a partner,®’® or his mere illness or tempo- 
rary incapacity.*® 

[§ 770] 6. Marriage of Partner. At common law, 


a female partner worked an imme- 


diate dissolution of the firm, as it gave to the hus- 
band the legal right to her share in the partnership, 
and deprived her of her contractual power.‘ 

[§ 771] 7. Bankruptcy*® or Insolvency.*® A part- 


nership is dissolved where there is an adjudication 


Although it 
adjudication of 
one or more of 
the partnership 


A | a contrary view 
with a partnership, of the insanity 
of one of the partners, effects a dis- 
solution of the partnership in so far 


as he is concerned.” Pritchett v. 
Frees 144 Tenn. 406, 442, 2382 SW 
82. Jurgens v. Ittman, 47 La. Ann. 


DOGO) Sows 

83. See infra § 785. 

84. Jurgens y. Ittman, 47 La. Ann. 
367,/16 S 952. 

Form, requisites, and sufficiency of 
notice of dissolution see supra § 761. 

Right to dissolve partnership at 
will see supra § 758. 

85. Jurgens v. Ittman, 47 La. Ann. 
867, 16S 952. 

86. Vautier’s Est., 18 Pa. Dist. 553. 

87. Bassett v. Shepardson, 52 Mich. 
3, 17 NW 217; Little v. Hazlett, 197 
Pa. 591, 47 A 855; Little v. Grayson, 
30 PittsbLegJNS (Pa.) 222; Brown 
v. Chancellor, 61 Tex. 437; 
Burnand, 2 Bligh N. S. 215, 
print 1112, 4 ued. 247, 4 EngCh 247, 
38 Reprint 798. 

Capacity of married woman to be- 
come partner see Husband and Wife 
§§ 396, 397. 

Disabilities of coverture generally 
see Husband and Wife §§ 321-423 

88. Bankruptcy fenerauly: see 
Bankruptcy 7 'C. \S.p 1 

89. As ground for ‘dissolution by 
judicial decree see infra § 786. 

Insolvency generally see Insolvency 
D2, Credo elo Or 

90. U. S.—In re Malachick, 217 
Fed. 492; In re Inman, 171 Fed. 185, 
U3. Lert. Cy ce}. 

Ala.—Orman v. Wilson, 203 Ala. 
380, 83 8 57: 

Ga.—Lesser y. Gray, 8 Ga. A. 605, 
70 SH) 104) faff.236 Us iS. 70; 35 1SCt 
220,59 Ws ed. AVL]. 

Mass.—Arnold v. Brown, 24 Pick. 
89, 35 AmD 296. 

Mo. ~Hawkins v. Quinette, 156 Mo. 
A. 1538, 186 SW 246. 

Mont. —wWilliston v. Camp, 9 Mont. 
S8sz2IP 5.008 

N. Y.—King v. Leighton, 100 N. Y. 
386, 3 NE 594. 

Philippine.—Lichauco vy. Lichauco, 
33 Philippine 350. 

Eng.—Dodds vy. Preston, 59 L. T. 


Rep. N. S. 718. 
[a] Involuntary proceedings.— 
The rule is especially applicable 


where the adjudication of bankruptcy 
is made in involuntary bankruptcy 
proceedings. Lesser v. Gray, 8 Ga. 
A. 605, 70 SE 104 [aff 236 U. S. 70, 
385 SCt 227, 59 L. ed. 471]. 

{b] A discharge in bankruptcy 
operates to dissolve a copartnership. 
Meinhard v. Folsom, 3 Ga. A. 251, 
59 SE 830. 

Liability of partnership to involun- 
tary bankruptcy proceedings see 
Bankruptcy § 89. 

Right of partnership to institute 
voluntary bankruptcy proceedings 
see Bankruptcy § 42. 

91, Arnold ‘vy. Brown, 24 Pick. 
(Mass.) 89, 35 AmD 296; Kennedy 


of bankruptey®® or insolvency’! of the firm, or an 


bankruptey®? or insolveney®? of 
the partners, although the term of 
has not expired.?* But the mere 


fact of insolvency of the firm®® or of one or more 
of the partners®® without any adjudication thereof 
is usually held not to effect a dissolution, although 


has been asserted.®* 


Vv. Porter, 209] Ne WY. 52/6; cet ING 426- 
See MacLean v. Stewart, 25 Can. S. 
C.. 225 (‘judicial abandonment’ on 
demand of creditors). 

Liability of partnership to involun- 
tary insolvency proceedings see In- 
solvency § 60. 


92. Ala.—Orman v. Wilson, 203 
Ala. 333, 83 S 57. 
42 Ind. A. 


Ind.—Hardy v. Weyer, 
343, 85 NE 731. 

Ky.—Power Grocery Co. v. Hinton, 
187 Kye L721, 228 Siw. 1013; 

Miss.—Halsey vy. Norton, 45 Miss. 
703, 7 AmR 745. 

N. Y. —Kennedy v. Porter, 109 N. Y. 
526, 17 NE 426; Gates v. Beecher, 60 
Neyo 518,219 AmR 207 [aff 3 Thomps. 
& C. 404]; Lovins v. Laub, 85 Mise. 
336, 147 NYS 304. 

& N.C. .—Blackwell v. Claywell, 75 N. 

S. C—Crews v. Sweet, 125 S. C. 
303, 118 SE 613, 29 ALR 43. 

Eng.—Smith v. DeSilva, Cowp. 469, 
98 Reprint 1191. 

[a] Extent of dissolution.—The 
bankruptey of one member of a part- 
nership only works a dissolution of 
the partnership to the extent of dis- 
abling it from entering into new en- 
gagements or assuming new obliga- 
tions which are not required to com- 
plete its unfinished business and to 
wind up its affairs. King v. Leigh- 
ton, 100 N. Y. 386, 3 NE 594. 

Effect of voluntary proceedings by 


one partner as to other partners see 
Bankruptcy § 64. 

93. Smith v. DeSilva, Cowp. 469, 
98 Reprint 1191; Dodds vy. Preston, 
59 i. T. Rep: N. Ss 718. 

[a] Rule applies to mining part- 
nership.—Dodds vy. Preston, 59 IDE 4h 
Rep. N. S. 718. 

94. See cases supra notes 90-93. 

95. Tracy, v. Walker, 225R Cas: 
No. 14,129, 1 Flipp. 41: Arnold v. 


Brown, 24 Pick. (Mass.) 89, 35 AmD 


296; Siegel v. Chidsey, 28) Pa. 279, 
287% 70 AmD 124. 

“Simple insolvency, however, with- 
out stoppage of payment, without an 
assignment, or any judicial process, 
does not work a dissolution of the 
partnership nor divest the partners 
of their dominion over the partner- 


ship property.’’ Siegel v. Chidsey, 
supra. ( 
96. Arnold v. Brown, 24 Pick. 


(Mass.) 89, 35 AmD 296. 

97. Williamson y. Wilson, 1 Bland 
(Md.) 418, 425. 

“In point of principle, and so far 
as relates to the matter now under 
consideration, there can be no dif- 
ference between a bankruptcy, accord- 
ing to the English law, and an ac- 
tual insolvency in fact, according to 
our laws > ea) Whether he is de- 
clared to be in this condition acecord- 
ing to the technical process of the 
Iénglish bankrupt law, or is admit- 
ted to be so in fact, the effect upon 
the contract of co-partnership must 
be the same. The insolvency is the 
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[§ 772] 8. Assignment for Benefit of Creditors.** 
A valid general assignment for benefit of creditors 
of the assets of the firm®® or of the individual as- 
sets of one or more of the partners! has, according 
to some authorities, the effect of dissolving the firm; 
but, on the other hand, it has been denied that a 
general assignment of the assets of the firm for the 
benefit of firm creditors has such an effect.” 

[§ 773] 9. Attachment? or Execution. With re- 
spect to the effect of an attachment or execution 
against the firm property or the interest of a part- 
ner, the authorities are not uniform.® It has been 
held that the seizure under execution of a partner’s 
interest in the partnership property ipso facto dis- 
solves the partnership,® at least where the effect of 
such seizure is to deprive the partnership of control 
of the entire property to which the partnership re- 
lates;7 that, where the interests of all the members 
of a partnership are sold, simultaneously or consec- 
utively, on executions against the individual mem- 
bers, the partnership is thereby dissolved; * that a 
sale of partnership property under a separate execu- 
tion against one partner operates as a dissolution 


PARTNERSHIP 


aly . 


[§§ 772-7174 


of the partnership; ® and that a sheriff’s sale under 
execution of all the’partnership goods and fixtures 
ipso facto dissolves the partnership.1° But, on the 
other hand, it has been held that a partnership is 
not dissolved by an attachment of the property of 


. the firm in an action by a firm ereditor,1! an attach-- 


ment of an individual partner’s interest in the firm 
property in an action by an individual creditor of 
such partner,?2 the seizure, under execution against. 
an individual partner, of his interest in the partner- 
ship property,!* or a sale under execution of a part- 
ner’s interest in the partnership business, where such 
interest is purchased by the other partner and paid 
for with partnership funds.+* s 

[§ 774] 10. Receivership.t> It has been held that, 
where, in a suit for the dissolution of a partnership 
at will, a receiver is appointed and put in charge, 
the partnership is, for all practical purposes, dis- 
solved as of the time when the writ was served upon 
defendant,?® and that the appointment of a receiver 
in supplementary proceedings under an execution 
ipso facto dissolves a partnership between the debtor 


and a third person.*? 


total destruction of the pecuniary 
capacity of the partner to fulfil his 
contract of co-partnership. But his 
pecuniary capacity was the basis on 
which it rested. The contract it- 
self, therefore, must be considered as 
effectually annulled, as if the party 
were dead.” Williamson yv. Wilson, 
supra. ; 

98. Assignments for benefit of 
creditors generally see Assignments 


for Benefit of Creditors 5 C. J. p 
1023. 
99. Cal.—Wells v. Ellis, 68 Cal. 


243509 P80. 

Me.—Simmons v. Curtis, 41 Me. 373. 

Minn.—Johnson _ v. Bruzek, 142 
Minn. 454, 172 NW 700 (all partners 
joined in assignment). 

Oh.—Franklin Bank v. Williams, 
14 OhS&CP 651, 1 OhNPNS 559. 

Pa.—Pleasants v. Meng, 1 Dall. 
SCO, nls, Cdent85. : 

[a] Reason for rule.—Dissolution 
of a partnership is reasonably to be 
inferred from an act by which all 
its objects are alienated and trans- 
ferred. Pleasants v. Meng, 1 Dall. 
(PaDnd80;. Vel ed, 185: 

[b] Where partnership transac- 
tions are not ended.—‘‘The barely ex- 
ecuting an assignment, however, of 
the stock in trade, if the joint trans- 
actions are not at an end, will not 
be an actual dissolution of the part- 
nership; for, where there is no ex- 
press agreement to make that disso- 
lution, the assignment can only be 
considered as circumstantial evi- 
dence of it, which the Defendant is 
at liberty to repel by contrary 
proof.” Pleasants v. Meng, 1 Dall. 
(Pa.) 380,390, 1. L. :ed. 185. i 

{c] Void assignment.—An assign- 
-ment of partnership property for the 
benefit of creditors will not work a 
dissolution of the partnership where 
it is void for want of conformity 
with statutory requirements. Sim- 
mons y. Curtis, 41 Me. 373. 

[dJ] Suspension or dissolution.—“A 
general assignment to a trustee, of 
all the funds and effects of the part- 
nership, for the benefit of creditors 
. . , amounts, of itself, to a sus- 
pension or dissolution of the part- 
nership itself.’”’ Welles v. March, 30 
N. Y. 344, 350. 

Power of partner to make assign- 
ment of firm property for benefit of 
creditors see supra § 361. 

1. Ala.—Orman vy. Wilson, 203 
Ala. 333, 83 S 57. 

Ky.—Power Grocery Co. v. Hinton, 
187 Ky. 171, 218 SW 1013. 

N. J.—Davis v. Megroz, 55 N. J. L. 
427, 26 A 1009. 

N. Y.—Ogden v. Arnot, 29 Hun 146. 


Pa.—Swoope v. Wakefield, 10 Pa. 
Super. 342. 
ane Va.—Conrad v. Buck, 21 W. Va. 

See Saloy v. Albrecht, 17 La. Ann. 
75 (“The partnership is dissolved by 
the cessio bonorum made by one of 
its members’); Arnold v. Brown, 24 
Pick. (Mass.) 89, 35 AmD 296 (‘‘prob- 
ably” a voluntary assignment which 
dissolved the firm). 

[a] A general assignment includ- 
ing the partner’s interest in the part- 
nership operates as a dissolution of 
the partnership. Orman y. Wilson, 
203; AIA, Boss) Soe tote 

[b] General assignment operates 
as voluntary withdrawal of partner.— 
Sweore v. Wakefield, 10 Pa. Super. 


2. Williston v. Camp, 9 Mont. 88, 
22ers 5.0, 

[a] Such assignment merely sus- 
pends the business of the firm.—Wil- 
liston v. Camp, 9 Mont. 88, 22 P 501. 

.3. Attachment generally see At- 
tachment 6 C. J. p 1. 

4. Execution generally see Execu- 

tionsa2seC.ie J sacs 


5. See cases infra notes 6-14. 

6 Kennedy y. Porter, 109 N. Y. 
526, 17 NE 426. 

7. Borah v. O’Niell, 116 La. 672, 


41 S 29 (partnership for cultivation 
of plantation and seizure of a part- 
ner’s undivided interest therein). 

[a] Effect of appeal.—In a case 
where the interest of a partner in a 
plantation owned jointly by the mem- 
bers of the partnership, and for the 
cultivation of which the partnership 
was formed, was seized, under exec- 
utory process, at the instance of 
another partner, to enforce payment 
of an individual debt, and a suspen- 
Sive appeal was taken from the or- 
der of seizure, it was held that such 
appeal operated to vacate and avoid 
the writ and the seizure thereunder, 
and the seizure did not, ipso facto, 
dissolve the partnership. Borah v. 
O’Niell, 121 La. 733, 46 S 788. 

8. Dunbar Fire Brick Co. v. Ma- 
dera, 7 Pa. Dist. 246. 

9. Renton v. Chaplain, 9 N. J. Eq. 
ee Helmore v. Smith, 35 Ch. D. 436, 

“Undoubtedly, if there is a seizure 
of partnership effects by the sheriff 
under an execution against one of 
the partners, and a purchase by a 
stranger, that is a dissolution of the 
partnership.’”” Helmore vy. Smith, su- 
pra. 

10. Harkins v. Buxton, 11 Pa. Dist. 
159,.27 Pa.-Co. 22. 

11. Barber v. Barnes, 52 Cal. 650; 
Foster v. Hall, 4 Humphr. (Tenn.) 


346, 352. 

“Certainly, the fact that a creditor 
files a bill against a firm, and causes. 
its property to be attached, can have 
no effect upon the legal relation of 
the members of the firm. It may in- 
terrupt the operation of their busi- 
ness, but it cannot dissolve the part- 
nership.” Foster v. Hall, supra. 

[a] Attachment, application to 
firm debts, and cessation of business. 
—The seizure of the partnership 
property under attachment proceed- 
ings and its application to the pay- 
ment of the firm debts, together with 
the fact that the partners did not 
do business after the attachment was 
levied, do not, of themselves, neces- 
sarily and conclusively operate as 
a dissolution of the partnership; and 
the commencement of an action by 
the partners to recover a debt alleged 
to be due to the firm tends to rebut 
any inference of dissolution of the 
partnership arising from such facts. 
Barber v. Barnes, 52 Cal. 650. 

12. Clement v. Salhamy, 9 Que. 
Presgy, S 

13. Choppin v. Wilson, 27 La. Ann. 
444, 445 (“The plaintiff in execution 
against a defendant who is a member 
of a partnership has the undoubted 
right to seize and to sell under his 
writ the interest of the owing part- 
ner in the partnership property. But 
his rights stop there. His execution 
neither dissolves the partnership, nor 
does it authorize the appointment of 
a receiver with power to liquidate 
the partnership affairs’). See Dun- 
bar Fire Brick Co. vy. Madeira, 7 Pa. 
Dist. 246 CGindicating such a view with 
respect to seizure of the interest of 
one partner or less than all the part- 
ners). 

14, Helmore v. Smith, 85 Ch. D. 
436 (where the court expressed no 
opinion as to what would have been 
the result if the purchasing partner 
had bought with his own money). 


15. Generally see Receivers [34 
(Epigo pale 
16. Mah Kong Doon v. Mah Cap, 


Doon, 14 Alta. L. 59%, 39 DomLR 234, 
[1918] 1 WestWkly 610 [dism app 
iy ae 50, [1917] 3 WestWkly 

Effect of appointment of receiver 
in dissolution suit generally see in- 
fra § 934. 

17. Lovins v. Laub, 85 Misc. 326, 
147 NYS 304. 

[a] The receivership transfers the 
debtor’s interest to the receiver who 
is entitled to withdraw the debtor’s 
share of the partnership property snd 
apply it on the judgment. Lovins 
v. Laub, 85 Misc. 336, 147 NYS 304. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a 


§§ 775-778] 
[§ 775] 11. War.18 


ings are concerned.” 


ernmental authority.”® 


Generally see War [40 Cyc 


See War [40 Cyc 324]. 

20. U. S.—Sutherland v. Mayer, 
271 U. S. 272, 46 SCt 538, 70 UL. ed. 
943 [rev 1'F. (2d) 4191; The . Wil- 
liam Bagaley v. U. S., 5 Wall. 377, 
18 L. ed. 583; Mayer v. Garvan, 278 
Fed. 27 [mod 270 Fed. 229]; Plant- 
ers Bank v. St. John, 19 F. Cas. No. 
11,208, 1 Woods 585; Douglas v. U. 
Sd Ct. SOls 1. 

Ky.—McAdams v. Hawes, 9 Bush 


N. Y.—Hubbard v. Matthews, 54 N. 
Y. 43, 18 AmR 562; New Orleans 


Bank v. Matthews, 49 N. Y. 12; Left- 
wich vy. Clinton, 4 Lans. 176; Gris- 
wold v. Waddington, 16 Johns. 438 


{aff 15 Johns. 57, and foll Seaman v. 
Waddington, 16 Johns. 510]. 

Va.—Small v. Lumpkin, 28 Gratt. 
(69 Va.) 832; Booker v. Kirkpatrick, 
26 Gratt. (67 Va.) 145. ‘ 

Eng.—Stevenson & Sons yv. Aktien- 
gesellschaft fiir Cartonnagen-Indus- 
tries, (1916) Ay G.239. ; 

“We assume that the partnership 
came to an end by operation of law 
as soon as war was declared. There 
ean be no partnership between ene- 
mies of this country and a subject of 
this country when war has once been 
declared. Commercial intercourse is 
prohibited, and immediately that pro- 
hibition comes into force it is im- 
possible for the relationship of part- 
ners to subsist, at any rate during 
the war.” Rex v. Kupfer, [1915] 2 
KIB. 82d. seo. 

[a] Reason for rule.—‘‘The atti- 
tude in which the partners thus be- 
came placed as antagonist enemies 
not only rendered unlawful 
amicable communication as was ne- 
cessary to the carrying on of part- 
nership business, but was obviously 
inconsistent with it, the objects and 
ends of partnerships being generally 
the joint application of the skiil, 
labor, and enterprise of all the part- 
ners as well as of their funds.” Mc- 
Adams v. Hawes, 9 Bush (Ky.) 15, 21. 

[b] Effect of law of enemy coun- 
try.—Under the settled law of the 
United States, which is based on pub- 
lic policy, a partnership between 
citizens of the United States and 
citizens or subjects of a foreign coun- 
try is dissolved by a declaration of 
war between the two countries, re- 
gardless of the fact that it is a part- 
nership of the foreign country, by 
whose laws war does not effect a dis- 


solution. Rossie v. Garvan, 274 Fed. 
447, 
{c] Dissolution only as to alien 


enemy partner—Where two English- 
men were in partnership with a Ger- 
man who, on ‘the outbreak of war, 
returned to his country, the partner- 
ship was dissolved as regards the 


As the breaking out of war 
renders illegal all trade or other intercourse between 
citizens or subjects of the belligerent countries,!® it 
ipso facto dissolves a partnership between such citi- 
zens or subjects,?° so far as any future joint deal- 
Prior contracts of the firm are 
not, however, affected,?? and the partnership affairs 
must be wound up with respect to past dealings ;?° 
and when peace is restored, the partners who have 
been alien enemies are entitled to an accounting as 
to transactions antedating the war.?* 
held that, where the partmership business is not es- 
sentially antagonistic to the laws governing the 
state of war, the courts will strive to treat the part- 
nership as suspended rather than dissolved,?> and 
a partnership between a native of a belligerent coun- 
try and an alien enemy may be continued by goy- 
But where all the members 
of a partnership are citizens or subjects of the same 
country, the fact that some of them reside in the 


such | 
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nership.?* 


ness.?? 


It has been 


alien enemy partner but not as re- 
gards the Englishmen. Feldt  v. 
Chamberlain, 58 Sol. J. 788. 

21.5 Douglasiv: UwiS 14 Creeley 
Cramer -v. WUiiSa1t Ct. Clins02: 

22. Hubbard v. Matthews, 54 N. Y. 
43, 183 AmR 562. 

23; “Douglas v.. UU. S37 1e Cte Cl 1; 
Crameriy; WU. 8;,.°% Ct. Cl 302. 

24. Sutherland v. Mayer, 271 U.S. 
272, 289, 46 SCt 538, 70-L. ed. 943 
[rev 16 EO (2a) 41911. 

“The advent of a state of war put 
an end to the partnership and post- 
poned all remedies relating to the 
dissolution; but it did not petrify 
rights and duties resulting therefrom. 
Its effect only was to suspend the 
enforcement of the obligation of each 
of the partners in respect of the as- 
sets and past transactions of the 
partnership.” Sutherland v. Mayer, 


supra. 

25. Mutual Ben. L. Ins. Co. v. Hill- 
yard, 37 N. J. L. 444, 18 AmR 741; 
In re Koppers Coke Oven, ete., Co., 
[1914] W. N. 450, 

[a] Appointment of comptroller 
for duration of war.—Where it seems 
advantageous that a partnership be- 
tween a native and an alien enemy 
should be continued, the court will 
appoint a comptroller to take charge 
during the continuance of the state 


of war. In re Koppers Coke Oven, 
ete:, Cops [1914] We IN: 450; 
{[b] Appointment of receiver 


where native partners licensed to 
trade.—A deed constituting a part- 
nership between English and Ger- 
man subjects provided that if the 
German partners, or either of them, 
should be called upon for active serv- 
ice in the German army they should 
be at liberty to serve without ceasing 
to be a partner, and further, that 
upon being so called for active serv- 
ice a certain person should be en- 
titled to be admitted as a partner 
for the unexpired term of the part- 
nership and to receive a certain pro- 
portion of the share in the profits to 
which the German partners were en- 
titled. A deed of accession was en- 
tered into after war had broken out 
between Germany and France and 
Russia and the German partners had 
received a notice Summoning them 
back for military service in Germany. 
At the time war had not actually 
been declared between England and 
Germany although it was imminent 
or at least probable. By the deed 
the original articles were complied 
with and a named person was sub- 
stituted as a partner for the unex- 
pired term, and after the declaration 
of war the remaining members of 
the firm were granted a license by 
the home secretary to trade as part- 
ners on the terms that no payments 
should be made to or for alien ene- 
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country with which their country is at war does not 
render them alien enemies so as to dissolve the part- 


[§ 776] 12. Iegality of Partnership Business. A 
partnership is dissolved when the further prosecu- 
tion of the enterprise has become illegal,?* or when 
one of the partners becomes so situated that it is 
illegal for him to continue in the partnership busi- 


[§ 777] 13. Impossibility of Continuing Business. 
It has been held that a partnership for the prose- 
cution of a particular enterprise is dissolved by the 
occurrence of events which render it impossible fur- 
ther to prosecute such enterprise,®° as in case of a 
loss of the entire capital of the partnership,*+ or 
a sale of all the firm assets under execution.*? 

[§ 778] 14. Disposal of Entire Firm Property.* 
When the entire property of the partnership is sold 
or disposed of, the firm ceases to exist.°* 
transfer of all the firm assets to a corporation will 


Thus the 


mies. In an ex parte proceeding for 
the appointment of a receiver and 
manager of the business of the part- 
nership a receiver and manager was 
appointed for carrying on the busi- 
ness for a limited time, the ques- 
tion as to the effect of the war on 
the agreement not being determined 
but left to be decided under new 
rules as to the procedure in such 
cases then under formulation. Arm- 
itage v. Borgmann, 84 L. J. Ch. 784. 

26. McStea vy. Matthews, 15 N. Y. 
LOG Late OR UNS 23 eis ed? a1 Seis 

[a] Tllustration.—By the implied 
and express permission of the federal 
government a copartnership existing 
between citizens of New York and 
citizens of New Orleans was not ter- 
minated by reason of the war until 
the president’s proclamation, Aug. 16, 
1861, declaring commercial  inter- 
course between the citizens of the in- 
surrectionary states and of the loyal 
states’ unlawful. McStea y. Mat- 
thews, 50 N. Y. 166 [aff 91 U. S. 7, 23 
L. ed. 188]. 


aoc. Kupper y. Kupper, [1915] W. 
28. Kennedy V.! Porter, 209 ENp ys 
526, 17 NE 426. 
29. Justice v. Lairy, 19 Ind. A. 


272, 49 NE 459, 65 AmSR 405. 

[a] A partnership between law- 
yers is dissolved where one of them 
is elected a judge. Justice v. Lairy, 
19 Ind. A. 272, 49 NE 459, 65 AmSR 


405 

Borah vy. O’Niell, 116 La. 672, 
41 S 29; Van Ness vy. Fisher, 5 Lans. 
CNY 2362 

{aj Tllustrations.—(1) A partner- 
ship entered into for the purvose of 
operating a steamboat is dissolved 
where the steamboat is destroyed by 
fire. Claiborne y. Their Creditors, 18 
La. 501. (2) A partnership for the 
cultivation of a plantation is dis- 
solved by the seizure of an undivided 
interest therein, whereby the part- 
nership is deprived of the control of 
the plantation. Borah vy. O’Niell, 116 
La.) 672,41 'S 29. 

31. Claiborne vy. Their Creditors, 
18 La. 501; Van Ness v. Fisher, 5 
Lans. (N. Y.) 236; Lichauco v. Lich- 
auco, 33 Philippine 350; Walsh v. 
Scanlan, 7 Newfoundl. 633. 

[a] Refusal to continue justified. 
—The fact that the whole capital pro- 
vided for by articles of copartner- 
ship ‘has been lost is sufficient ground 
for a refusal by one of the partners 
further to continue the business, al- 
though the time limited by the arti- 
cles for the continuation of the co- 


partnership has not expired. Van 
Ness v. Fisher, 5 Lans. (N. Y.) 236. 
‘ eae See supra § 773 text and notes 


33. U. S.—Thompson v. Bowman, 
6 Wall. 316, 18 L. ed. 736. % 
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ordinarily work a dissolution of the partnership.** 
It has been held, however, that such a transfer will 
not dissolve the firm when the corporate stock and 
bonds were not distributed to the partners accord- 
ing to their respective interests,°° or where the cor- 
poration is a mere holding company for the partner- 
It has been held that a partner- 
ship may still preserve its firm entity, after such 
sale or transfer, for the purpose of liquidation.?*7 A 
sale of all the firm property by a partner without the 
consent of his copartners does not necessarily dis- 


ship enterprise.®°® 


solve the firm.?®® 


[§ 779] 15. Abandonment of Enterprise. 
donment of the partnership enterprise effectuates a 
dissolution of the firm,?® and may be implied from 
Complete abandon- 
It has also been held that, 
where a partnership, although not actually dis- 
solved, has ceased to do business, and by fraudulent 
devices has stripped itself of the great bulk of its 
assets, a defrauded partner, whatever his liability 


the conduct of the parties.*° 
ment must be shown.*? 


Ala.—McCarrell v. Hayes, 186 Ala. 
S237 Gommmozs 

Ind.—Ry an v. Barnes, 72 Ind. A. 
P5225 NE 643; Pennville Natural 
Gas, ete; Cos Vv. "Thomas, 21 -EndwwAc 
1, ole NBs 5, 

Miss.—Whitton v. 
231. 

Mo.—Seufert v. Gille, 230 Mo. 453, 


Smith,. Freem. 


131 SW 102, 31 LRANS 471; Citi- 
zens’ Trust Co. v. Tindle, (A.) 194 
SW _ 1066. 


N. J.—Coggswell, etc., Co. v. Coggs- 
well, (Ch.) 40 A 213. 

Pa.—Haeberly’s App., 191 Pa. 239, 
43 A 207; In re Welles, 4 LackLegN 
50 att 191 Pa. 239, On IN 207]. 

Tex.—Lubbock Grain, Ete, COs Ve 
Ferguson, (Civ. A.) 227 SW 539. 

[a] Illustration.—The sale of the 
exclusive right to sell automobiles in 
certain territory by the owner of such 
right who had entered into a part- 
nership with another for the sale of 
automobiles in such territory worked 
a dissolution of the partnership. 


Ryan v. Barnes, 72 Ind. A. 152, 125 
NE 643. 

34. Cavasso v. Downey, 45 Cal. A. 
780,.188 P°594; Parry v) Parry, 92 
Misc. 490, 155 NYS 1072. 

35. Watkins v. Delahunty, 133 


App. Div. 422, 117 NYS 885 

36. Pearce v. Sutherland, 164 Fed. 
609, 90° CCA 519, 

37. Williams v. Madison County 
Bank, 33 Ga. A. 507, 126 SE 895. 

38. Franklin Bank v. Williams, 14 
OhS&CP 651, 1 OhNPNS 559. 

39. Ark.—Beaver v. Lewis, 14 Ark. 
138. 

Cal.—Barber v. Barnes, 52 Cal. 650. 

Il11.—Richardson v. Gregory, 126 
Tll. 166, 18 NE 777 [aff 27 Ill. A. 621]; 
Byrd v. Hughes, 84 Ill. 174, 25 AmR 
442; Spurck v. Leonard, 9 Tl A. 174, 

Mich.—Potter v. Tolbert, 113 Mich. 
486, 71 NW 849. 

N. Y.—Schulsinger v. Blau, 84 App. 
Div. 390, 82 NYS 686. 

Philippine.—Lichauco vy. Lichauco, 
33 Philippine 350. 

Newtfound!l.—Walsh vy. Scanlan, 7 
Newfoundl. 633. 

[a] A provision in the partner- 
ship agreement that the partnership 
shall not be dissolved except with 
the consent of two thirds of the part- 
ners will not prevent the dissolu- 
tion. Lichauco v, Lichauco, 33 Phil- 
ippine 350. 

40. Amarillo First Nat. Bank vy. 
Rush, (Tex. Commn. A.) 210 SW 521, 


913 SW 9381 [aff (Civ. A.) 160 SW 
319, 609]. 

41. Hale v.. Giesea, 84 Cal. A. 430, 
258 P 407; Lendholm v. Bailey, 16 
Colo. A. 190, 64 P 586; Snider v. Da- 
vidson, 105 Kan. 661, 185 P 724, 

42. Lovejoy v. Bailey, 214 Mass. 


134, 101 NE 63. 
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to firm creditors, is not, as to other members of the 
firm, a partner.*? 

[§ 780] 16. Sale by Partner of His Interest. The 
dissolution of a partnership may be brought about 
by the sale of a partner’s interest to a copartner,** 
or to a third person,** unless otherwise provided by 
agreement,*® although there is some contrary au- 
thority;4#® and it has been held that a transfer of 
interest does not necessarily effect a dissolution,** 
but is merely evidence théreof.*® 
been held that dissolution will not result from the 


It has, however, 


sale, to a third person, of a part of a partner’s in- 


Aban- 


43. U. S.—Haiku« Sugar Co. v. 
Johnstone, 249 Fed. 103, 161 CCA 155; 
In re Fackelman, 248 Fed. 565; In 
re Suprenant, 217 Fed. 470. 

Cal.—Rowe v. Simmons, 113 Cal. 
688, 45 P 983; Chapman v. Hughes, 
104 Cal. 302, 37 P 1048, 38 P 109. 

Colo.—Lendholm vy. Bailey, 16 Colo. 
Az 190, 64 P 586; 


495, 38 S 926; Schleicher v. Walker, 
28 Fla. 680, LOpSseos 

Hawaiii—Waihee Plantation Own- 
ers v. Kalapu, 3 Hawaii 760. 

Ill.—McCall v. Moss, 112 Ill. 493; 
Edens vy. Williams, 36 Ill. 252; Clark 
v. Carr, 45 Ill. A. 469. 

Mont.—Pierce v. Ten Eyck, 9 Mont. 
349, 23 P 423; 

N. Y.—Emerson vy. Parsons, 46 N. 
WN GO: fare W832 GIN OY. Super a4Auls 
Matherson vy. Belden, 14 App. Div. 
519, 48 NYS 888. 

Or. Simpson v. Miller, 51 Or. 232, 
94 P 56 

Resscocnran v. Perry, 8 Watts & 
Sey 

Tex.—Rogers v. Nichols, 20 Tex. 
719; Sherk v. Hereford First Nat. 
Bank, (Commn. A.) 206 SW 507 [mod 
on other grounds (Civ. A.) 152 SW 
832]; Euless v. Tomlinson, (Civ. A.) 
38 SW 534; Sanchez v. Goldfrank, 
(Civ. A.) 27 SW 204. 

Wash.—Sandberg v. 105) 
Wash. 313, 134 P 1051. 

[a] Agreement to transfer con- 
strued.—An agreement to dissolve by 
assignment of a partner’s interest to 
a copartner showed no intention to 
assign rights to commissions earned 
by the firm before dissolution where 
both partners were to pay firm debts 
and the retiring partner was to re- 
ceive his share of money due the 
firm. Riggen v. Investment Co., 31 
Oxrsio,n4 1 Mee 2i3. 

44. U. S.—Karrick v. Hannaman, 
168: U.S. 328, 18 SCt 135,° 42 LL. ed. 


484, 

Ala.—Berger v. Dempster, 204 Ala. 
305, 85 S 892; Monroe v. Hamilton, 
60 Ala. 226. See Butts v. Cooper, 152 
Ala. 375, 44 S 616 (purchase of in- 
terest by partner for third person). 

RDN aoe vy. Olsen, 5 Alaska 
aial 


Cal.—Artana v. San Jose Scavenger 


Scougale, 


Co., 181 Cal: 627, 185 P 850; Miller 
v. Brigham, 50 Cal. 615. 
Hawaii.—Lathrop v. Wood, 1 Ha- 
wali 121. 
Ill.—McCall v. Moss, 112 Ill. 493. 


Ind.—Barkley v. Tapp, 87 Ind. 25; 
Reece v. Hoyt, 4 Ind. 169. 

Iowa.—In re Cutler, 204 Iowa 739, 
212 NW 578, 217 NW_448, 54 ALR 
BAT (e 

75 


Mo.—Freeman vv. 
N. M.—De Mandefield v. Field, 7 N. 


Hemenway, 
Mo. A. 611. 


terest,#® or from the purchase of a copartner’s in- 
terest at execution sale,°° or from a transfer of an 
interest to a copartner in trust td-pay firm obliga- 
tions,®! or a transfer merely as security for a debt,>? 
although as to the last the contrary has been held,®® 
or the mortgage of his interest by a partner.°* 
solution is not brought about by an executory agree- 
ment to sell an interest,®> or by a voidable sale.°® 
The mere expression by a partner of willingness to: 


Dis- 


M. 17,32 RP 146. 

N. Y.—Morss v. Gleason, 64 N. Y.- 
204 [aff 2 Hun 31, 4 Thomps. & C. 
274]; Mumford v. McKay, 8 Wend. 
442, 24 AmD 34; Seldon vy. Hickock, 
2 Cai. 166. 

Or.—F lett v. Willeford, 114 Or. 80, 
234 P 802; Haworth v. Jackson, 86 
Or als2s RID 590; Hilers Music 
LA Vi. Reine, <655-Or7 598.5 doo 

Pa.—Horton’s App., 13 Pa. 67. 

Tex.—Watson v. McKinnon, 73 Tex. 
210, 11 SW 197; Moore v. Steele, 67 
Tex. 435, 3 SW 448; Carroll v. Evans, 
27 Tex. 262. 

Vt.—Ayer v. Ayer, 41 Vt. 346. 

W. Va. —Ballard vy. Callison, 4 W. 
Va. 326. 

Ont.—Westbrook v. Wheeler, 25 
Ont 2559: 

[a] Tenants in common.—A sale 
by a partner of his interest dissolves 
the partnership, and the purchaser 
and the remaining partner become 
tenants in common. Flett v, Welle- 
ford, 114 Or. 80, 234 P 802. 

45. Cochran v. Perry, 8 Watts & S. 
(Pa:) 262. Swoope | v. Wakefield, 10 Pa. 
Super. 342. 

46. Sturgeon v. Salmon, 22 T. L. 
R. 584. See Posner y. Little Pine 
Lumber: ‘Co.,- 157 da. 73, 102) 9S 16 
(sale of partner’s interest to copart- 
ner does not work dissolution and 
liquidation). 

47. Waller v. Davis, 59 Iowa 103, 
12 NW 798; Taft v. Buffum, 14 Pick. 
(Mass. ) 322; Lobdell vy. Baldwin, 93 
Mich. 569, 53 NW 730; Fronhoft v. 
Fronhoff, (Tex. Civ. A.) 245 SW 737 
{rev_on other grounds (Commn. A.) 
260 SW 164]. See Russell v. White, 
63 Mich. 409, 29 NW 865. 

[a] This rule, as embodied in stat- 
utes, has been applied in Mervyn Inv. 
Co. v. Biber, 184 Cal. 637, 194 P 1037; 
Hazen v. Warwick, 256 Mass. 302, 
152 NE 342; White v. Long, 289 Pa. 
525, 187 A 673; Thomas v. McNaugh- 
ten, (Man.) 2 DomLR 211, 21 WestLR 
267, 2 WestWkly 38 

43. Stockhausen a Johnson, 173 
Iowa 413, 155 NW 823; Waller v. 
Davis, 59 Iowa 103. 12 NW 798. 

49." Cody vy. Cod$, 31 Ga. 619. 

50. Helmore v. Smith, 35 Ch. D. 


436. 
In re Shepard, 21 F. Cas. No. 

125404, ereBen. 34:7 

52. Power Grocery Co. v. Hinton, 
187 Ky. 171, 218 SW 1013 

53. Marquand v. New York Mfg. 
Iv hohnsl GNM ay.) e525 

54. Monroe v. Hamilton, 
226; State v: Quick, 10 Iowa 451; 
Dupont vy. McLaran, 61 “Mio. 502" 
Inglis v. Floyd, 38 Mo. A. 565. 

55. Brown v. Chandler, 50 S. 
385, 27 SE 868. 

56. Schwier v. Hurlburt, 184 Mich. 


60 Ala. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 780-783] ELL 

a suit in equity for dissolution,’* although it has 
been held that under such circumstances a court of 
equity will not assume jurisdiction to deeree a dis- 
solution.‘® It has even been held proper to make 
a decree of dissolution of a partnership, although 
the firm has already been dissolved by one partner’s 
abandonment of the partnership enterprise.*® The 
power to decree dissolution of a partnership may 
be exercised on the application of the partner com- 
mitting the acts set up as grounds for dissolution,‘? 
and even though the partnership articles contain a 
clause requiring six months’ notice of intention to dis- 
solve and a clause providing for arbitration.7* But 
dissolution of a partnership by decree of court may 
be refused when the circumstances render the dis- 
solution inconvenient,*® as where a large operation, 
has been commenced and cannot be arrested or dis- 
continued without serious loss..° Where the part- 
nership agreement provides for the adjustment of 
the interest of a partner in case of his withdrawal, 
a partner who withdraws voluntarily is not entitled 
to a decree of dissolution of the firm.*t <A decree for 
dissolution of a partnership usually effects a disso- 
lution on the day on which the decree is entered,*? 
although it is within the power of the court to decree 
a dissolution as of some other date.*? 

[§ 783] 2. Grounds for Judicial Dissolution—a. 
In General. As a general rule, a court of equity may 
decree the dissolution of a partnership because of 
any circumstances which render such dissolution just: 
and equitable,** and this rule is, in some jurisdic- 


sell or retire will not dissolve the firm.®* <A transfer 
of firm property from a partner to his copartner has 
been held not to effect a dissolution when made 
merely as a settlement of firm obligations.6& <A 
mortgage of firm property by one partner to his in- 
dividual creditor and a transfer of the property by 
the copartner to his ereditor will dissolve the part- 
nership relation.®® <A transfer by one firm to an- 
other of a common partner’s interest has been held 
not to dissolve the firm making the transfer.°° 

[§ 781] 17. Withdrawal or Admission of Partner. 
A partnership will be dissolved by the withdrawal 
of a member from the firm,®! unless the partnership 
articles otherwise provide,®? or by the admission of 
a new member,°* unless such admission is by assent 
of all the parties.°* The withdrawal must be com- 
plete.°> The mere withdrawal from active partici- 
pation in the business of the firm has been held not 
to effect a dissolution.°® The withdrawal, by a part- 
ner, of the capital which he has contributed to the 
partnership will dissolve the firm.°* It has been 
held that the sale of notes given for capital was not 
such a withdrawal as to dissolve the firm.*® 

[§ 782] E. Dissolution by Judicial Decree*®°—1, 
In General. A court of equity has power to decree 
the dissolution of a partnership’® before the expira- 
tion of the term for which it was agreed by the par- 
ties that the partnership should continue,” where 
sufficient cause for such action is shown;*? and 
even though a partner might have the right to dis- 
solve a partnership by a mere notice to his copart- 
ners,’* it is usually considered that he may bring 


64. Keyes v. Nims, 43 Cal. 
184 P 695; Carter v. McClure, 


Atolls 
98 


209 N. ¥. 40, 102 NE 602, 
839, AnnGas1913D 1143. 


698, 151 NW 603. 47 LRANS 


57. Spears v. Willis, 151 N. Y. 443, 


45 NE 849; Hutchinson v. Sperry, 79] Tenn. 109, 38 SW 585, 60 AmSR 842, 71. Kennedy v. Hrikson, (Man.) 13 
Misc. 523, 140 NYS 220 [rev on other] 36 LRA 282. WestLR 602. And see cases supra. 
grounds 158 App. Div. 704, 143 NYS Assent of partners to admission of | note 70. 
876 (app conditionally dism 211 N. Y.| transferee see supra § 571. 72. Causes for dissolution see in- 
556 mem, 105 NE 1088 mem, aff 214 65. Abbott v. Smith, 3 Colo, A. | fra: §§ 783-788. 
N. Y. 616 mem, 108 NE 1097 mem)].| 264, 32 P 843. 73. See supra §§ 758-760. 
58. Stockhausen v. Johnson, 173 66. Sacks v. Shelton, 8 Ky. Op. 74.. Wright v. Ross, 30) Tex. Cive 
Iowa 413, 155 NW 823. 897; Murdock v. Murdock, 279 Pa.| A. 207, 70 SW 234. 
59. Farmers’ Say. Bank v. Amer-| 97, 123 A 683. [a] Misconduct of defendant need 
ican Trust Co., (Mo. A.) 196 SW 35. 67. Smith v. Vanderburg, 46 Ill.| not be shown in order to warrant a 
60. Russell y. Leland, 12 Allen| 34. : suit in equity for dissolution of a 
Parish v. Bainum, 306 Ill. 618,} partnership at will. Wright v. Ross, 


(Mass. us, 349. 68. 
61. 


S.—Meysenburg v. Little-| 138 NE 147 [rev 223 Ill. A. 1]. 30. Tex. Civ. A., 207, 70 SW. 234. 


field, 186 Fed. 184. 69. Actions for dissolution and ae. Stibich v. Goenner, 8Par Dist: 
Alz 192 Ala. 287, | accounting see infra §§ 900-1007. 22 

68 S 369, AnnCas1916D_ 815. 70. Ala.—Fogg v. Johnston, 27 76. Yoos v. Doyle, 4 LackLegN. 
Ariz.—Costello v. Gleeson, 19 Ariz.| Ala. 432, 62 AmD 771. (EET) SIPS 

5p2).172 P 730. N. J.—Sieghortner v. Weissenborn, 77. Ferrero v. Buhlmeyer, 34 
Cal.—Shuken v. Cohen, 179 Cal. 279,| 20 N.. J. Eq. 172 [rev on other| HowPr (N. Y.) 83. 

176 P 447. grounds 21 N. J. Kg. 483). 78. Page v. Vankirk, 1 Brewst. 
I1l.—Thanos v. Thanos, 313 Ill. 499, No. Y-—-Plerrero: iv. Buhlmeyer, 34] (Pa.) 282. 

145 NE 250; Onstott v. Ogle, 234 Iil.| HowPr 33. 79. Richards v. Baurman, 65 N. C. 

454, 84 NE 1059 [rev 1386 Il]. A. 588]; Pa.—Page v. Vankirk, 1 Brewst. | 162. 

Blake v. Sweeting, 121 Ill. 67, 12 NE | 282, 6 Phila. 264, 20: Richards v. Baurman, supra. 

67; Ligare v. Peacock, 109 Ill. 94. Kupfer, [1915] Turken vy. Olshanski, 237 Mich. 


La.—Violett v. Fairchild, 6 La. 
Amn 193), 


Mo.—Seufert v. Gille, 230 Mo. 453, 


131 SW 102, 31 LRANS 471; Spaun- 

horst v. Link, 46 Mo. 197; Warren 

v. Maloney, 29 Mo. A. 101. 
Nebr.—Rawleigh Medical Co. v. 


Bunning, 104 Nebr. 
R. I.— Potter v. 
Alta.—Allen v. Evans, 

cate 27 DomLR 242, 9 WestWkly 

1402. 

Ont.—Kennedy v. Gaudaur, 1 Ont. 


L. 430. 
Moore v. May, 117 Wis. 192, 


179, 176 NW 85. 
Moses, 1 R. I. 430. 
CMe Be 


62. 
94 NW 45 

Agreements as to withdrawal see 
supra § 572. 

63. Ala.—Hatchett v. Blanton, 72 


Ala. ae 
Call vy. Moss, 112 Ill. 493. 
19 La. Ann. 


289. 
Mo.—Mudd v. Bast, 34 Mo. 465. 
Tenn, =q Mobile «Bank v. Andrews, 2 
Sneed 5 
Wael Peters v. _ McWilliams, 78 Va. 
567. P 


not exclude a partner 


Eng. —Kupfer v. 
W. N. 397. 

And see*cases infra § 912. 

[a] Agreement to devote time and 
attention to business.—The mere fact 
that a partnership agreement con- 
tains express provisions requiring 
the parties reasonably to apply their 
time and attention to the manage- 
ment of the partnership affairs does 
from relief by 
dissolution on. general principles of 
equity. Barclay v. Barrie, 209 N. Y. 
40, 102 NE 602, 47 LRANS 839, 
AnnCas1913D 1143. 

{[b] Provision in partnership ar- 
ticles for notice of breach.—Pro- 
visions of a partnership agreement 
that breach of any of its provisions 
shall not give a party the right to 
damages, or to any relief, until thir- 
ty days after written notice specify- 
ing the acts deemed to constitute 
such breach, and stating that, for 
any such breach accruing after such 
thirty days, damages will be demand- 
ed, do not exclude a partner from re- 
lief by dissolution on general prin- 
ciples of equity. Barclay v. Barrie, 


—-. 


623 212 NW 961. 

82. Abrahams v. Myers, 40 Md. 
499; Cromwell v. Hamilton, 87 Okt. 
66, 209 P 395, 397 [quot Cyc]; San- 
der v. Sander, 2 Coll. 276, 33 EneCh 
276, 63 Reprint (333 Besch v. Fro- 
lich, 1 Phil. ive, Lehn Chiat 254i 
Reprint 597. 


83. See infra § 996. 
anes Cal.—Barber v. Barnes, 52 Cal. 


La.—Breaux v. Le Blane, 50 a. 
Ann. 228, 23 S 281, 69 AmSR 4038. 

N. J.—Sieghortner v. Weissenborn,,. 
LORIN, eo Geo (ae 

N. Y¥.—Ferrero v. Buhlmeyer, 34 
HowPr 33. 

Re aia teed v. Vankirk, 1 Brewst. 

Tenn.—Foster v. Hall, 

346. 

Eng.—Steuart v. Gladstone, 10 Ch. 
D. 626 {aff 47 L. J. Ch. 423]; Harri- 
son,v. Tennant, 21 Beav. 482, 52 Re- 
print 945; Aspinwall v. London, ete., 
R. Co. Wi. erare 325, 45 EngCh Say 
68 Reprint 1299; Blisset v. Daniel, 
10 Hare 493, 44 EngCh 478, 68 Reprint 
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tions, embodied in express statute.®® 
[§ 784] b. Misconduct of Partner.*® 
established rule, which, in many jurisdictions, is 
embodied in express statute,;°? that a partnership 
may be dissolved by the court on the ground of mis- 
conduct of a partner,*® whether the partnership be 
at will*® or for a definite term,®® especially where 
the misconduet is of such a character as to render it 
unpracticable for the partners to continue to. carry 
A dissolution is proper 


on the business together.?? 


1022, 19-HRC 517. 
Man.—Kennedy 
WestLR 602. 
fa] Only grave and serious causes 
will furnish sufficient ground for 
a decree of dissolution of a partner- 


v. Erikson, 13 


ship. Josephthal v. Gold, 104 Misc. 
137, 171 NYS 1041. 
85. See Uniform Partn. Act § 32: 


Eng. Partn. Act (1890) $' 355. and 
other statutory provisions. 

86. Dissolution by operation of 
law see supra § 768. 

87. See Uniform Partn. Act § 32; 
Mng. Partn. Act (1890) § 35; and 
other statutory provisions. 

88. « S—Oteri v. Sealzo, 145 U. 
SUMbiSial 2a SO S95. Cd, Feds 1824; 
Ambler v. Whipple, 20 Wall. 546, 22 
L. ed. 403; Marnet Oil, ete., Co. v. 
Staley, 218 Fed. 45, 133 CCA 108; 
Gaddie v. Mann, 147 Fed. 960 [rev on 
other grounds 158 Fed. 42, 88 CCA 


1]; Einstein v. Schnebly, 89 Fed. 
540; Rosenstein v. Burns, 41 Fed. 
841. 

Ala:—Gillett v. Higgins, 142 Ala. 


444, 38 S 664; Fogg v. Johnston, 27 
Ala. 432, 62. AmD 771; Turnipseed v. 
Goodwin, 9 Ala. 372. 
Ark.—Howell v. 5 Aric. 
270, 39 AmD 376. 
Cal.—Quinn v. Quinn, 81 Cal. 14, 
22 35 Cal. 
Veal. 


P 264; Cottle v. Leitch, 

434; Crosby v. MecDermitt, 
Thomson v. Langton, 51 Cal. A. 

P42 Es IGN 103° 


146; 
Ill. Cash v. Earnshaw, 66 Ill. 402. 


Harvey, 


Ind.—Hanna v. McLaughlin, 158 
Ind. 292. 63 NE 475; Frankfort 
Constr. Co. v. Meneely, 62 Ind. A. 


514, 112 NE 244. 

Ky.—Young v. McKenney, 197 Ky. 
768, 247 SW 964; Havener v. Steph- 
ens, 58 SW 372, 22 KyL 498. 

La.—Breaux v. Le Blane, 50 La. 
Ann. .228, 23 S 281. 69 AmSR. 403; 
New Orleans v. Guillotte, 12 La. Ann. 
818; Bruce v. Ross, 18 La. 341. 

Mass.—Smith v. Everett, 126 Mass. 


304; Arnold v. Brown, 24 Pick. 89, 
35 AmD 296; Whitman v. Leonard, 
SI PICK Si 


Mich.—Groth v. Payment, 79 Mich. 
290, 44 NW 611. 

Mo.—Beller v. Murphy, 139 Mo. A. 
663, 123 SW 1029. 

Nebr.—Clay v. Palmer, 104 Nebr. 
476, 177 NW 840; Lisco v. Husmann, 
98 Nebr. 276, 152 NW 383. 

N. H.—Abbot v. Johnson, 32 N. 
EEO. : 

N. J.—Sieghortner v. Weissenborn, 
PAD ING A fete ima Err. 

N. Y.—Cahill v.. Haff, 248 N. Y. 
377, 162 NE 288; Jennings v. Whit- 
temore, 2 Thomps. & C. 377; Flam- 
mer v. Green, 47 N. Y. Super. 538; 
Josephthal v. Gold, 104 Misc. 187, 
171 NYS 1041; Philipp v. Von Raven, 
26 Mise. 552, 57 NYS 701; Gianuso 
v. Weis, 195 NYS 279. 

Pa.—Page v. Vankirk, 
282. 

Tex.—Holder v. Shelby, (Civ. A.) 
118 SW 590. 

Vt.—Hubbard v. Moore, 67 Vt. 532, 
32 A 465. 

Wis.—Wood v. Beath. 23 Wis. 254. 

Eng.—Carmichael v. Evans, [1904] 
1 Ch. 486; Barnes v. Youngs, [1898] 
1 Ch. 414; Cheesman v. Price, 35 Beav. 
142, 55 Reprint 849; Essell v. Hay- 
ward, 30 Beav. 158, 54 Reprint 849; 
Watney v. Wells, 30 Beav. 56, 54 Re- 
print 810; Anderson v. Anderson, 25 
Beay. 190, 53 Reprint 609; Smith y. 


1 Brewst. 


PARTNERSHIP 


It is a well 


Jeyes, 4 Beav. 503, 49 Reprint 433; 
Hawkins v. Parsons, 8 Jur. N. S. 452; 
Lemann v. Berger, 34 L. T. Rep. N. 
S.52353 "Cooper v. Page, 34 l= Ta Rep: 
N. S. 90; Waters v. Taylor, 2 Ves. & 
B. 299, 35 Reprint 333. 

A ear OE v. Doran, 1 Grant Ch. 

Que.—Frank v. Forman, 41 Que. 
Super. 511, 13 Que. Pr. 295, 2 DomLR 
ERE wrens A v. Clark, 22 Que. Super. 
453. : 

[a] Illustration.—-\Where plaintiff 
and defendant entered into a partner- 
ship for dealing in live stock and 
grazing and feeding them for market, 
but it became necessary to dispose of 
the cattle, and defendant informed 
plaintiff that he was going to ship 
them to Buffalo, but declined to state 
to whom shipment would be made, 
and afterward shipped to a commis- 
sion firm in Chicago, plaintiff part- 
ner was entitled to a _ dissolution. 
Nichols v. Mumford, 213 Mich. 201, 
181 NW 1022. : 

89. Marnet Oil, etc., Co. v. Staley, 
218 Fed. 45, 133 CCA 108. 

90. Frankfort Constr. Co. v. Me- 
neely, 62 Ind. A. 514, 112 NE 244. 

91. U. S.—Gaddie v. Mann, 147 Fed. 
960 [rev on other grounds 158 Fed. 42, 
88 CCA 1]; Einstein v. Schnebly, 89 
Fed. 540; Rosenstein v. Burns, 41 
Fed. 841. 

Ala,—-Gillett v. Higgins, 142 Ala. 
444, 38 S 664, 4 AnnCas 459; Fogg v. 
Johnston, 27 Ala. 432, 62 AmD 771. 
hg hee oe v. McDermitt, 7 Cal. 

Ill.—Cash v. Earnshaw, 66 Ill. 402. 

Mich.—Groth v. Payment, 79 Mich. 
290, 44 NW 611. 

N. Y.—Philipp v. Von Raven, 26 
Mise. 552, 57 NYS 701. 

Pa.—Page v. Vankirk, 
282, 6 Phila. 264, 

Eng.—Watney v. Wells, 30 Beay. 
56, 54 Reprint 810; Smith v. Jeyes, 4 
Beav. 503, 49 Reprint 433; Waters v. 
Taylor, 2 Ves. & B. 299, 35 Reprint 


Door 
92. U. S—Ambler v. Whipple, 20 
Wall. 546, 22 L. ed. 403; Marnet Oil, 
etc., Co. v. Staley, 218 Fed. 45, 133 
CCA 108. 
Ark.—Howell v. Harvey, 5 Ark. 270, 


1 Brewst. 


39 AmD 376. 

Ind.—Hanna v. McLaughlin, 158 
Ind. 292, 63 NE 475. 

Ky.—Havener v. Stephens, 58 SW 
372, 22 KyL 498. 

Nebr.—Clay v. Palmer, 104 Nebr. 


476, 177 NW 840; Lisco v. Husmann, 
98 Nebr. 276, 152 NW 3883. 

Eng.—Carmichael v. Evans, [1904] 
1 Ch. 486; Barnes v. Youngs, [1898] 
1 Ch. 414; Essell v. Hayward, 30 Beav. 
158, 54 Reprint 849. 

[a] Tllustration.—Where. a _ part- 
ner has, in violation of his duty, 
wrongfully disposed of partnership 
property, or wrongfully surrendered 
partnership rights to third persons 
with notice thereof, a court of equity 
may dissolve the partnership. Clay 
v. Palmer, 104 Nebr. 476, 177 NW 840. 
ig Cal.—Cottle v. Leitch, 35 Cal. 

Ky.—Havener v. Stephens, 58 SW 
372, 22 KyL 498. 

Mo.—Beller v. Murphy, 139 Mo. A. 
6638, 128 SW 1029. 


Tex.—Holder v. Shelby, (Civ. A.) 
118 SW 590. 
B. C.—Gordon y. Horne, 14 B. C. 


138, 9 WestLR 482 [app allowed on 


Lott en 


[§§. 783-784 


where a partner is guilty of conduct which is detri- 
mental to the interests of the partnership,®? or in- 
jurious to the other partners,®* willful and persistent 
breaches of the partnership articles,°* or failure or 
neglect to perform the duties which he has under- 
taken in connection with the partnership business®® 
or to make the contribution toward the partnership 
capital and expenses which the partnership agree- 
ment requires of him.°® 
dissolution where one partner excludes the other 


There may be a judicial 


other grounds 42 Can. S. C. 240 (see 
2 DomLR 328 note) ]. 

Que.—Whimbey v. Clark, 22 Que. 
Super. 453. 

94. Ala.—Turnipseed vy. Goodwin, 
9 Ala. 372. a 

Ark.—Howell v. Harvey, 5 Ark. 270, 
389 AmD 376. sie 

Cal.—Quinn vy. Quinn, 81 Cal. 14, 22 
PP 264; 

Ky.—Young v. McKenney, 197 Ky. 
768, 247 SW 964. 

La.—Bruce v. Ross, 18 La. 341; 
Breaux v. Le Blanc, 50 La. Ann. 228, 
23 S 281, 69 AmSR 403; New Orleans 
v. Guillotte, 12 La. Ann. 818. 

Mass.—Arnold v. Brown, 24 Pick. 
89, 35 AmD 296; Whitman v. Leonard, 
SePiCkscl te 
Sea H.—Abbot v. Johnson, 32 N. 


N. J.—Sieghortner v. Weissenborn, 
20 N. J. Eq. 172 [rev on other grounds 
21 N..J. Eq. 483]. 

N. Y.—Flammer v. Green, 47 N. Y. 
Super. 538. 

Wis.—Wood v. Beath, 23 Wis. 254. 

Eng.—Cheesman vy. Price, 35 Beav. 
142, 55 Reprint 849; Anderson v. An- 
derson, 25 Beav. 190, 53 Reprint 609; 
Hawkins v. Parsons, 8 Jur. N. S. 452; 


Lemann v. Berger, ot Lu Te Reps Ne 
- pce. v. Page, 34 L. T. Rep. 


“The court may decree a dissolu- 
tion where one partner has willfully 
and persistently breached the partner- 
ship agreement.’ Cahill v. Haff, 248 
N. Y. 377, 382, 162 NB 288. 

{a] Selling spirituous liquors in 
violation of the partnership articles 
may be ground for dissolution. Ab- 
bot v. Johnson, 32 N. H. 9. 

[b] A rescission of the partnership 
contract may not be warranted by 
such misconduct. Hollister v. Simon- 
son, 36 App. Div. 63, 55 NYS 372 [app 
dism 170 N. Y. 357, 68 NE 342]. 

95. Young v. McKenney, 197 Ky. 
768, 769, 247 SW 964; Lisco v. Hus- 
mann, 98 Nebr. 276, 152 NW 383; Jen- 
nings v. Whittemore, 2 Thomps. & C. 
(N. Y.) 377. See Westwood v. Cole, 66 
Misc. 53, 57, 120 -NYS 884 [rev on oth- 
er grounds 139 App. Div. 841, 124 NYS 
97] (“a repudiation by a partner of 
his own obligations may be consid- 
ered as a repudiation of the partner- 
ship’’). 

“A partner’s failure or refusal to 
comply with the terms of the partner- 
ship agreement as to contributing 
capital or service required for the 
successful prosecution of the business 
is one ground for dissolution.” Young 
v. McKenney, supra. 

{a] Illustration.—““Where the de- 
fendants held possession of a farm 
under a farm contract and also of 
certain live stock and farming imple- 
ments, and the evidence shows a 
breach of the coptract because the 
live stock is neglected and mistreat- 
ed, and farm implements unnecessari- 
ly injured, and a farm building de- 
stroyed, there is a sufficient reason 
for the dissolution of the partnership 
by the judgment of a court.” Lisco 
ea ie 98 Nebr. 276, 152 NW 

{b] If the partnership is never 
launched because of defendant’s fail- 
ure to perform his contract for a part- 
nership, plaintiff's proper action is 
at law for damages. Wachter vy. He- 
man, 82 Mo. A. 243. 

96. Borah v. O’Niell, 116 La. 672, 41 
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§§ 784-785] 


partner or partners from participation in the man- 
agement of the business of the firm®’ or in the profits 
thereof,°S and proceeds to conduct the partnership 
business as his own individual business,®® uses firm 
property* or firm money for his own purposes,” re- 
fuses to account on demand,® or is guilty of fraud,* 
either in connection with the partnership affairs® 
or in inducing his copartner to enter into the part- 


nership.°® 


However, a court of equity is very cautious about 
dissolving partnerships for misconduct,’ for it is 
difficult to draw a line indicating what misbehavior 
or what degree of misconduct will authorize such a 
A dissolution will not be decreed unless 


decree.® 


S 29. 

97. Ky.—yYoung ‘v. McKenney, 197 
Ky. 768, 247 SW 964; Kennedy v. Ken- 
nedy, 3 Dana 239; Havener v. Ste- 
phens, 58 SW 872, 22 KyL 498. 

Mo.—Beller v. Murphy, 139 Mo. A. 


668, 123 SW 1029. 

N. J.—Hartman v. Woehr, 18 N. J. 
Eq. 383. 

Or.—Mills v. Williams, 113 Or. 528, 
233 P ‘542. 


Tex.—Holder v. Shelby, (Civ. A.) 
118 SW 590; Rische v. Rische, 46 Tex. 
Civ. A. 23, 101 SW 849; Sewell v. 
Connor, (Civ. A.) 23 SW 555 [writ of 
error dism 90 Tex. 275, 38 SW 35]. 

Que.—Whimbey v. Clark, 22 Que. 
Super. 453. 

{a] Registering firm business in 
own name.—The conduct of a part- 
ner, in registering the firm business 
in his own name and notifying his 
copartner of his intention to form a 
joint-stock company and to transfer 
the partnership business to it, and 
his disloyal conduct generally justi- 
fy his copartner’s demand for a dis- 
solution, accounting, and injunction. 
Whimbey v. Clark, 22 Que. Super. 453. 

98. Holder v. Shelby, (Tex. Civ. A.) 
118 SW 590; Rische v. Rische, 46 Tex. 
Civ. A. 28, 101 SW 849. 

[a] A claim of partnership profits 
by one partner to the exclusion of the 
other before the time for division jus- 
tifies the refusal of the other partner 
to continue the contract. Frankfort 
Constr. Co. v. Meneely, 62 Ind. A. 514, 
112 NE 244. 

99. Whimbey v. Clark, 22 Que. Su- 
per. 453. 

1. Brooke v. Tucker, 149 Ala. 96, 
43 S$ 141; Hanna v. McLaughlin, 158 
Ind. 292, 63 NE 475; Havener v. Ste- 
phens, 58 SW 3872, 22 KyL 498. 

2. Brooke v. Tucker, 149 Ala. 96, 43 
S 141; Adams v. Shewalter, 139 Ind. 
178, 38 NE 607; Frankfort Constr. Co. 
v. Meneely, 62 Ind. A. 514, 112 NE 244; 
Young v. McKenney, 197 Ky. 768, 247 
Sw 964. : 

[a] Illustration.—Where an insol- 
vent partner collected money due to 
the firm and appropriated it to his 
own use without making any entry 
on the books and without acquainting 
his copartner with the facts, there 
was sufficient ground for a judicial 
dissolution of the partnership. 
Brooke v. Tucker, 149 Ala. 96, 43 S 
141. 

8. Hanna v. McLaughlin, 158 Ind 
292, 63 NE 475; Adams v. Shewalter, 
139 Ind. 178, 38 NE 607; Frankfort 
Constr. Co. v. Meneely, 62 Ind. A. 514, 
112 NE 244; Young v. McKenney, 197 
Ky. 768, 247 SW 964. 

4. White v. Smith, 63 Ark. 513, 39 
SW 555; Frankfort Constr. Co. v. 
Meneely, 62 Ind. A. 514, 112 NE 244; 
Gianuso v. Weis, 195 NYS 279; Hub- 
bard v. Moore, 67 Vt. 532, 32 A 465. 

[a] Fraudulent disposition of firm 
assets is a sufficient ground for a ju- 
dicial dissolution. Hubbard v. Moore, 
67 Vt. 532, 32 A 465. 

5., Cottle v. gueltch, $5 Cal.-434; 
Frankfort Constr. Co. v. Meneely, 62 
Ind. A. 514, 112,NE 244; Gianuso v. 
Weis, 195 NYS 279. 

[a] False entries.—A partnership 
may be dissolved where one partner 
has, by false entries, defrauded the 
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lution.!° 


[§ 785] c. Incapacity of Partner. 
equity may decree dissolution of a partnership on 
the ground of permanent incapacity of a partner 


[47 C.J.] 1119 


some substantial grounds therefor are made to ap- 
pear,® and the mere fact that a partner has failed 
to comply with the terms of the partnership agree- 
ment does not necessarily warrant a decree of disso- 


A court of 


materially affecting his ability to discharge his du- 


other partner of his rightful portion 
of the receipts. Cottle v. Leitch, 35 
Cal. 434. 

{[b] Fraud in keeping partnership 
books which the contract made the 
basis for a division of the profits is 
ground for the termination of the 
partnership. Frankfort Constr. Co. v. 
Meneely, 62 Ind. A. 514, 112 NE 244. 

6 U. S.—Oteri v. Scalzo, 145 U. S. 
578, 12 SCt 895, 36 L. ed. 824. 

Ala.—Fogg v. Johnston, 27 Ala. 432, 
62 AmD 771. 

Ark.—White v. Smith, 63 Ark. 513, 
39 SW 555; Howell v. Harvey, 5 Ark. 
270, 39 AmD 3876. 

Cal.—Brown v. Klein, (A.) 264 P 
496. But see Miller v. Kraus, (A.) 
155 P 834 (the partnership contract 
having been conceived and executed 
in fraud, in contemplation of law 
there existed between the parties no 
partnership as to which a dissolution 
was necessary or could be decreed). 
se eee v. Stewart, 10 B. Mon. 


Va.—Gathright v. Fulton, 122 Va. 
17, 94 SH 191. 

Eng.—Jauncey v. Knowles, 29 L. 
JO, 5: 

Ont.—Maize v. McFarlane, 16 Ont 
WN 349 (right of rescission of part- 
nership agreement). 

Que.—Ollier v. Hadley, 39 Que. Su- 
per. 166, 17 RevLegNS 15. 

[a] Dissolution action the only 
remedy.—A partnership entered into 
by agreement cannot be declared to 
have ever existed, because of a mis- 
representation by one of the partners, 
at the time of the formation of the 
partnership, as to knowledge and 
abilities which he did not possess, 
nor can he be held to have forfeited 
his rights, and the only remedy of 
the other partners is an action for 
dissolution. Ollier v. Hadley, 39 Que. 
Super. 166, 17 RevLegNS 15. 

[b] Innocent misrepresentations 
of a material fact, inducing the exe- 
cution of a contract of partnership, 
are considered constructive fraud 
furnishing ground for’ rescission. 
Brown v. Klein, (Cal. A.) 264 P 496. 

[ec] The speculative nature of the 
partnership venture will not prevent 
a dissolution on the ground of mis- 
representations inducing entry into 
the partnership. Brown v. Klein, 
(Cal. A.) 264 P 496, 497 (‘The char- 
acter of a business, if lawful, in no 
wise softens the effect of misrepre- 
sentation’’). 

Effect of fraud or misrepresenta- 
tion, inducing partnership contracts 
generally see supra §§ 51-55. 

7. Young v. McKenney, 197 Ky. 
768, 247 SW 964, 965 [cit Cyc]. 

8. Young v. McKenney, supra [cit 
Cyc]: 

9. U. S.—Leavitt v. Windsor Land, 
etc., Co., 54 Fed. 439, 4 CCA 425. 

Ark.—Howell v. Harvey, 5 Ark. 
270, 39 AmD 376. 

Ill.—Cash v. Earnshaw, 66 Ill. 402. 

Ky.—Young v. McKenney, 197 Ky. 
768, 247 SW 964, 965 [cit Cyc]. 

Pa.—Page v. Vankirk, 1 Brewst. 
282, 6 Phila. 264. 
eh hyrcimmtadabe v. Roy, 46 Que. Super. 


Qt ae v. Everett, 126 Mass. 


ties as a partner,!? whether such duties are imposed 
upon him by the express provisions of the partner- 
ship contract,'? or result merely from the obliga- 
tions which he has impliedly assumed by entering 
into the partnership relation.14 


In this connection 


[a] 
tion because of: 


It is proper to deny a dissolu- 
(1) A mere error of 
judgment, especially where it in- 
volves no permanent mischief. Cash 
v. Barnshaw, 66 Ill. 402. (2) Slight 
errors of fact in the report of a part- 
ner who bought land for the firm, con- 
cerning its desirability for specula- 
tive purposes. Ruel v. Roy, 46 Que. 
Super. 422. (3) Occasional absences 
of a partner from the state without 
objection by the other, or detention 
of a partner at home by sickness of 
his family. Howell v. Harvey, 5 Ark. 
270, 39 AmD 376. (4) The payment 
of individual debts by a partner with 
the firm’s money where the capital | 
of the partner so using the money is 
at all times unimpaired, and the 
transactions have been regularly en- 
tered. Page v. Vankirk, 1 Brewst. 
(Pa.) 282, 6 Phila. 264. (5) The fact 
that a partner was not: generally very 
profitable or attentive. Howell v. 
Harvey, supra. 

10. Young v. McKenney, 197 Ky. 
768, 247 SW 964. 

11. Dissolution by operation of 
law see supra § 769. 

12. Raymond v. Vaughn, 128 Ill. 
256, 21 NE 566, 15 AmSR 112, 4 LRA 
440; Barclay v. Barrie, 209 N. Y. 40, 
102 NE 602, 47 LRANS 839, AnnCas 
1913D 1148; Barclay v. Barrie, 64 
Mise. 403, 119 NYS 463. 

[a] “With entire justice... 
the principle has been well estab- 
lished that courts of equity have 
power to decree dissolution of a co- 
partnership because ‘of permanent in- 
capacity of a partner which material- 
ly affects his ability to discharge the 
duties imposed by his partnership re- 
lation and contract.” Barclay v. Bar- 
rie, 209 N. Y. 40, 49, 102 NE 602, 47 
LRANS 839, AnnCas1913D 1143. 

{b] Arrangements by other part- 
ner not precluding dissolution.— 
Where defendant had become per- 
manently incapacitated, it is no 
ground for denying plaintiff a dis- 
solution of their partnership on the 
ground that plaintiff, insisting it 
should be dissolved for that reason, 
arranged the firm bank accounts so 
defendant could not draw therefrom, 
defendant’s incapacity, and not plain- 
tiff’'s conduct, keeping defendant from 
attending to his duties. Barclay v. 
Barrie, 209 N. Y. 40, 102 NE 602, 47 
LRANS 839,-AnnCas1913D 1143. 

{c] Provision of partnership 
agreement not precluding dissolution 
for such reason.—The fact that their 
partnership agreement provided for 
defendant doing plaintiff's work as 
partner, for a small added part of the 
profits, is an added reason why plain- 
tiff is entitled to dissolution of the 
partnership for defendant’s utter dis- 
ability to discharge his duties, and 
does not show that such disability is 
a matter of no substantial import- 
ance. Barclay v. Barrie, 209 N. Y. 
40, 102 NE 602, 47 LRANS 839, Ann 
Cas1913D 1148. 

13. Barclay v. Barrie, supra; Bar- 
ning v. Barrie, 64 Mise. 403, 119 NYS 

14. Barclay v. Barrie, 209 N. Y. 
40, 102 NE 602, 47 LRANS 839, Ann 
Cas1918D 1143. 

[a] “Independent of express pro- 
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permanent incapacity does not mean incurable and 
perpetual disability throughout the life of the part- 
ner,’> but means merely an incapacity which is last- 
ing rather than merely temporary, the prospect of 
recovery from which is remote, and which has con- 
tinued or is reasonably certain to continue through 
so substantial a portion of the term of the partner- 
ship as to defeat or materially affect and obstruet 
There must, however, 
capacity,'* and a dissolution is not warranted on 
a mere showing that the partner in question has be- 
come less competent to attend to the business than 
he previously was,1® especially where his physicians 
look forward to an improvement in his health? A 
temporary illness, which completely incapacitates a 
but from which he has 
recovered, or is recovering at the time of the hear- 
ing, is not sufficient ground for dissolution.?° 
Mental incapacity. Insanity of a partner is such 
incapacity as warrants a judicial dissolution of the 
partnership,?! and in many jurisdictions the stat- 
utes expressly provide for a dissolution on this 
It has been said that, in order to wars. 
rant a judicial dissolution, the insanity of a partner 


its purpose.t® 


partner for the time being, 


ground.”? 


vision, a partner impliedly undertakes 
to advance the success of the co- 
partnership by devoting to it, with- 
in reasonable limits, his time, efforts 
and ability. His copartners are en- 
titled to this contribution, and if 
for any reason he fails to fulfill his 
duties they are thereby deprived, in 
greater or less degree according to 
the extent of his failure, of the bene- 
fits of the contract which they have 
made and of the fruits thereof to 
which they are legitimately entitled. re 
Barclay v. Barrie, 209 N. i 

102 NE 602, 47 LRANS Sis195 AnnCas 
1913D 1143. 


15. Barclay v. Barrie, supra. 
16. Barclay v. Barrie, supra; Leaf 
wa) @olés,, a Der iG: (Me @iG. 1715750 


‘EngCh 131, 42 Reprint 517. 


[a] Incapacity sufficient to war- 
rant dissolution.—(1) “When a 
partner has been totally incapaci- 


tated from attending to his duties 
for three years’ and eleven months 
out of a partnership period of four 
years and eleven months, with no 
assurances that he will recover be- 
fore the expiration of the unexpired 
balance of the term, the incapacity 
has been of a permanent and not a 
temporary or fleeting character and 
of a substantial and not inconse- 
quential nature, and that the pur- 
pose of his partners in joining him 
with them has been maperially and 


essentially defeated.” Barelay —v. 
Barrie, 209 N. Y. 40, 51, 102 NE 
602, 47 LRANS 839, AnnCas1913D 
1148. @) ie  AWwineres | Je ythe. anca- 


pacity has continued for a_ period 
of eighteen months, and the evi- 
dence shows a reasonable ground 
for supposing a recovery to be hope- 
less, or at least very improbable, 
during the remainder of the time 
for which the partnership’ contract 
is to endure, I think the application 
for a dissolution very proper. It 
-is founded upon the incapacity of 
the defendant to perform that por- 
tion of his contract for which he 
has engaged.’ Leaf v. Coles, 1 De 
G. M. & G. 171, 174, 50 EngCh 131, 42 
Reprint 517. 

[b] Effect of finding as to par- 
tial recovery.—‘‘I do not regard the 
explicit finding that the defendant 


at the time of the trial was still- 
incapacity, 


suffering from complete 
caused by his stroke of paralysis 
as at. all overcome by the very gen- 
eral and indefinite findings that he 
had so far recovered that he could 
perform certain acts. It cannot be 
fairly inferred that a person has 
recovered from a total incapacity to 
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be actual in- 


dissolution.®? 


transact business because of the 
statement that he may do the vari- 
ous things mentioned when there 
is no further information as to the 
distance he could walk, the amount 
of writing he could do and the 
length of time he could converse. 
An established incapacity to endure 
the general strain and constant ac- 
tivity incidental to the conduct of 
a large business is not shown to be 
cured or avoided by such findings as 
those, and that the latter do not 
fairly bear the construction sought 
to be imposed upon them by the 
learned counsel for the respondent 
of a recovery already attained is 
evidenced by the finding that the 
defendant would make a ‘practical 
recovery’ some time during the fol- 
lowing nine months. It also seems 
to me that the construction of these 
findings is very materially illumi- 
nated by the facts that the defend- 
ant did not appear on either of the 
two trials; 
the last one he traveled to another 
state whither his physicians were 
called for the purpose of examining 
him and that an attempt on the part 
of the plaintiff to procure a physi- 
cal examination of him was op- 
posed and defeated by his counsel. 
It would seem that if the defend- 
ant had_ sufficiently recovered to 
withstand the strain of active busi- 
ness there would have been no bet- 


ter way of establishing such fact 
than by his appearance on the 
trialed Barclay v. Barrie, 209 N. 


Y.. 40, 47,102 NE 602, 47 LRANS 


839, AnnCas1913D 1143. 
17. Whitwell v. Arthur, 35 Beav. 
140, 55 Reprint 848. 
18. Whitwell v. Arthur, supra. 
19. Whitwell .v. Arthur, supra. 
20. Whitwell v. Arthur, supra; 
Leaf v. Coles, 1 De G. M. & G. 171, 


174, 50 EngCh 131, 42 Reprint 517. 
“Tt must be understood that it is 
not every temporary illness or inca- 
pacity that should warrant an ap- 
plication for a dissolution of a part- 
nership.” Leaf v. Coles, supra. 

[a] A paralytic attack is within 
the ruie stated. Whitwell v. Ar- 
thur, 35 Beav. 140, 55 Reprint 848. 

[b] Disposition of case.—Where 
dissolution was sought because de- 
fendant had been seized with paral- 
ysis, and he had been for a time in- 
capable of performing his duties 
as a partner, but had since im- 
proved in health and become com- 
petent to perform his duties, al- 
though not so competent, as former- 


[§ 787] e. Dissensions among Partners. 
of equity will not decree dissolution of a partnership 
because of temporary or trifling disputes among the 


that some time before: 


{£§§ 785-787 


must be confirmed and incurable,?* or at least suck 
as renders him incapable of conducting the business 
according to the terms of the articles of copartner- 
ship,?* and that it is not sufficient to show merely 
that the partner in question is not, for the time, as 
capable as he may previously have been, of attend- 
ing to the business.”° 
ner from which he has completely recovered with 
no probability of a relapse is not sufficient ground 
for dissolution.*°® 
a partnership on the ground of insanity of a partner 
may be made on behalf of the insane partner,?* 
even before there has been an adjudication of in- 
sanity,2® although, in such case, the court will not 
dissolve the partnership unless this is for the ben- 
efit of the insane partner.”? 

[§ 786] d. Insolvency of Partner.*° 
vency of a partner may furnish grounds for disso- 
lution of the firm,*? and the combination of miscon- 
duct and insolvency furnishes a strong reason for 


Temporary insanity of a part- 


An application for dissolution of 


~ 


The insol- 


A court 


ly, it was held that the bill for dis- 
solution should not be dismissed 
but, aS a new suit might become 
necessary, the proper course was to 
stay further proceedings and re- 
serve liberty to apply. Sayer v. 
eee 1 Cox Ch. 107, 29 Reprint 

21. Raymond v. Vaughan, 128 IIl. 
256, 21 NE 566, 15 AmSR 112, 4 LRA 
440; Pritchett v. Plater, 144 Tenn. 
406, 232 SW 961; 2 Vo ee ELS OAgiaas 
Ch. 72; Jones v. Oy; at SE aes 
Hq. 265; Sayer v. Bennet, 1 Cox Ch. 
107, 29 Reprint 1084; Leaf v. Coles, 
1 De G..M. & G. 171, 50 EngCh 131, 
42 Reprint 517; Milne v. Bartlet, 
Bigiacl ib Ochomuc yee Mol GibsloncneniGen Oumar est Nee 
& C. Exch. 184, 160 Reprint 666; 
Anonymous, 2 Kay & J. 441, 69 Re- 


print 855; Patey v. Patey, 5 l. J. 
Ch. 198; Jones v. INoy, 2 Myl. & 
kK. 125; 7--EingeCh" 125; 39' Reprint 


892. 

22. See Uniform Partn. Act § 32: 
Eng. Partn. Act (1890) § 35; and 
other statutory™ provisions. 

23. Sadler v. Lee, 6 Beav. 324, 49 
Reprint 850. 

24. Sayer v. Bennet, 1 Cox Ch. 
107, 29 Reprint. 1084. 


25. Sadler v. Lee, 6 Beav. 324, 49 
Reprint 850. 
26. Sayer v. Bennet, 1 Cox Ch. 


107, 29 eprint 1084. 
ee Jones v. Lloyd, LR. 18 Ea. 

28. Jones v. Lloyd, supra [foll 
Light v. Light, 25 Beav. 248, 53 Re- 
print 631; “Beall. vo. Smith, L. Ri 9 
Ch. 85] (where the court left unde- 
cided the question whether a final 
decree of dissolution could be ob- 
tained without an inquisition of 
lunacy). 

295 Jones, vi Lloyd, ole Rs Le) nas 
265, 272 (“I think no Court would 
dissolve a partnership unless it saw 
it was necessary for the benefit of 
the lunatic. If it saw it would be 
for his benefit that the partnership 
should be continued, as being well 
managed and the property well tak- 
en care of, the Court would not in- 
terfere’’). 

30. Dissolution by operation of 
law see supra § 771. 

31. Boyce v. Burchard, 21 Ga. 74; 
Havener v. Stephens, 58 ‘Sw 372, 22 


KyL 498; Arnold v. Brown, 24 Pick. 
(Mass. ) 89, 35 AmD 296. 

32. Brooke v. Tucker, 149 Ala. 
96, 48 S 141; Havener y. Stephens, 
58 SW 372, 32 KyL 498. 


_ Misconduct as ground for dissolu- 
tion see supra § 784. 


§§ 787-789] 


partners,** or because of technical opposition of a 
’ partner to the spirit of the articles of copartnership, 
where nothing dishonest or extravagant is shown 
and the conduct of the business is profitable;°* but 
dissolution will be decreed where the dissensions [9 
among the partners are so serious and persistent as 
to make the successful continuance of the partner- 
Even in such ease, however, 
it has been considered that relief will be granted 
only to the partner who is free from fault,*® and 
that the partner who is the author of the ill feeling 
will not be per- 
mitted to make the relation which he has induced 
the ground of a dissolution of the partnership.*7 

[§ 788] f. Unprofitableness of Business. When it 
becomes apparent that the business of a partnership 
has become unprofitable and can only be earried on 


ship impractiecable.*® 


between himself and his partners 


PARTNERSHIP 


Relation.* #1 


at a loss, there is a sufficient ground for a judicial 


33. Gerard v. Gateau, 84 Ill. 121, 
25 AmR 488; Lafond v. Deems, 1 
AbbNCas 318, 52 HowPr 41 [aff 81 N. 
¥Y. 507, 8 AbbNCas 344]; Henn v. 
Walshe 2 °Rdw. GN. YD-1295, Crom- 
well v. Hamilton, 87 Okl. 66, 209 P 
395, 397 [quot Cyc]; Wray v. Hutch- 
inson, 2 Myl. & K. 235, 7 EngCh 235, 
39 Reprint 934. 

‘Tf quarrels and disagreements 
between partners are relied upon to 
dissolve partnerships, they must be 
of such a serious and permanent 
character as to prevent the profita- 
ble continuance of the partnership 
business. Trifling and minor griev- 
ances which involve no permanent 
mischief will not be sufficient.” Al- 
len v. Vanderford, 84 Okl. 127, 128, 
202-P 786. 

34. Josephthal v. Gold, 104 Misc. 
137, 171 NYS 1041. 

35. 116 Ala. 
247, 228 531; Meaher v. Cox, 37 Ala. 
201. 

Iil.— Whalen v. Stephens, 193 Ill. 
121, 61 NE 921 [aff 92 Ill. A. 235]. 

Tlowa.—Blake v. Dorgan, 1 Greene 
bet. 

N. Y.—Josephthal v. Gold, 104 Misc. 
137, 171 NYS 1041 (infra note 36); 
Philipp v. Von Raven, 26 Misc. 552, 
57 NYS 701; Lafond v. Deems, 1 Abb 
NCas 318, 52 HowPr 41 [aff 81 N. Y. 
507, 8 AbbNCas 344]; Bishop v. 
Breckles, Hoffm. 534. 

Okl.—Cromwell v. Hamilton, 87 
Ol oo. 209 £395, 397 [quot Cyc]; 
Allen v. Vanderford, 84 Okl. 127, 202 
P 786 (supra note 33). 

Pa.—Slemmer’s App., 58 Pa. 168, 
98 AmD 255; Roberts v. Dunham, 1 
Pee Pl 13. 


Tex.—Rische v. Rische, 46 Tex. Civ. 
A. 23, 101 SW 849. 

Wis.—Singer v. Heller, 40 Wis. 
544. 

Eng.—Roberts v. Eberhardt, Kay 


148, 69 Reprint 63, 19 ERC 607. 

“The mutual confidence in each 
other which must exist between those 
who bear the legal relation of part- 
ners has been destroyed; the fre- 
quent, petty bickerings between them 
have induced a well established belief 
in the mind of each, that the other 
was endeavoring to over-reach, or 
gain some unfair advantage, and in 
such a condition of mutual distrust, 
the continuance of a successful part- 
nership is manifestly impossible. In 
such a condition a case is presented 
which fully warrants the interposi- 
tion of a Court of Equity.” Fooks v. 
Williams, 120 Md. 436, 441, 87 A 692. 

36. Josephthal v. Gold, 104 Misc. 
137;.139, 171 NYS 1041. 

“Of course, where there are con- 
stant quarrels, irreconcilable differ- 
ences and personal ill-will which 
make co-operation impossible, equity 
will administer relief to the partner 
whose associate, by such misconduct 
as brings these conditions about, ut- 


tae Cc. J.—71] 


terly destroys the mutual confidence 
which must subsist between partners 
if they are to continue to carry on 
business together.” Josephthal v. 
Gold, supra. 

37. Josephthal v. Gold, supra. 

{a] Reason for rule.— ‘If his con- 
duct be taken with that very end in 
view it would be inequitable to allow 
him advantage from his own wrong- 
ful acts.” Josephthal v. Gold, 104 
Misc. 137, 140, 171 NYS 1041. 


38. U. S.—Rosenstein v. Burns, 41 
aoe 841; Brown vy. Hicks, 8 Fed. 
55. 


Cal.—Thomson vy. Langton, 51 Cal. 
A..142, 196 P 103. 

Ky. Sebastian v. Booneville Acad- 
emy Co., 56 SW 810, 22 KyL 186. 

INE J.—-Sieghortner v. Weissenborn, 
20, IN woe deta 
Be Y.—Van Ness v. Fisher, 

Or.—Holladay v. Elliott, 8 Or. 84. 
ae, uae v. Vankirk, 1 Brewst. 

Tenn.—Brien v. Harriman, 1 Tenn. 


5 Lans. 


Ch. 467. 
aod Va.—Cross v. Hopkins, 6 W. Va. 


Eng.—Baring v. Dix, 1 Cox Ch. 213, 
29 Reprint 1134; Jennings v. Badde- 
ley, 3 Kay & J. 78, 69 Reprint 1029. 

Man.—Kennedy v. Erikson, 13 West 
LR 602. 

{a] Diminution of assets.—Where 
a partnership suffered a loss by fire 
in excess of one half of its total 
assets, and thereafter it was appar- 
ent that the business could be con- 
ducted only at a permanent loss un- 
less sufficient money could be bor- 
rowed by the firm or obtained by 
means of a further contribution to 
its capital by the copartners, a part- 
ner was entitled to a dissolution of 
the partnership. Thomson vy. Lang- 
ton; pl Call Ay L425 W447.) 1916 (eal 08s (Sa 
partner cannot be forced to make a 
contribution of additional capital, 
and it necessarily follows that he 
could not be compelled to join in 
raising money by borrowing it, for 
this would be nothing more in effect 
than an enforced contribution’). 

[b] A loss caused by special cir- 
cumstances is not sufficient to au- 
thorize dissolution where there is no 
showing of a practical impossibility 
of operating without loss. Handy- 
side v. Campbell, 17 T. L. R. 623. 

39. Kennedy v. Erikson, (Man.) 13 
WestLR 602. 

40. See Uniform Partn. Act § 32; 
Eng. Partn. Act (1890) § 35; and oth- 
er statutory provisions. 

Evidence as to duration of 
Verein in general see supra § 

42. 

43. 
96. 

Ark.—Butler v. 
3 SW 878. 


See Evidence § 28. 
Ala.—Garner v. Green, 8 Ala, 


Henry, 48 Ark. 551, 
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dissolution,?® even though the term agreed upon for 
the existence of the partnership has not expired; 
and in many jurisdictions the statutes expressly 
provide for a dissolution upon this ground.*° 

789] F. Presumptions as to Continuance of 
In accordance with the general rule 
that, where a certain condition is shown to exist, 
there is a presumption that it continues,*? there is 
a presumption that a partnership once shown to ex- 
ist continues**® until there is competent proof of a 
change or dissolution,** or until notice of dissolu- 
tion is given, or knowledge comes, 
with the partnership.*® 
in actions between partners or persons who formerly 
were copartners,*® in actions by persons suing as 
partners,*” and also in actions in which it is sought 
to charge defendants as partners.*® 


+389 


to persons dealing 
This rule has been applied 


The presump- 


Colo.—Buck v. Smith, 2 Colo. 500. 
Ida.—Mankato First Nat. Bank v. 
Grignon, 7 Ida. 646, 65 P 365. 
IlJ.—Rzesutko v. Hooper, 322 MIl. 
519, 153 NE 617; Loehde v. Glos, 265 
Ill. 401, 106 NE 940. 
Gente v. Franke, 11 Mo. A. 
N. Y.—Cooper v. Dedrick, 22 Barb. 


516s 

Okl.—Moning Dry Goods Co. v. 
Wiseman, 60 Okl. 94 1595 259. 

Pa.—Frost v. Hirsch, 16 Pa. Dist. 
831, 34 Pa. Co. 613. 

Tex.—Peck v. Powell, (Civ. A.) 259 
SW 640 [rev on other grounds 
(Commn A.) 271 SW 891]. 

Wash.—Carstens vv. Earles, 26 


Wash. 676, 67 P 404. 

Wyo.—Sneider v. Big Horn Milling 
Co., 28 Wyo. 40, 200 P 1011; Lellman 
v. Mills, 15 Wyo. 149, 87 P 985. 

Wng.—Clark vy. Alexander, 8 Jur. 
496; Alderson v. Clay, 1 Stark. 405, 
2 ECL 157, 171 Reprint 511. 

{a] If the existence of a part- 
nership at two different points of 
time is proved, its existence during 
the intervening period will be pre- 
sumed. Garner v. Green, 8 Ala. 96. 

44. Cooper v. Dedrick, 22 Barb. (N. 
Y.) 516; Carstens v. Earles, 26 Wash. 
676, 67 P 404; Clark v. Alexander, 8 
496. See also supra text and 


Ala. Williams v. Harper, 95 

Ala. 610, 10 S 327. 
Ark,—Gershner Vv. Scott-Mayer 

Commn. Co., 93 Ark. 301, 124 SW 772. 

Ga. —Pursley v. Ramsey, 31 Ga. 403; 
Cooke v. Faucett, 35 Ga. A. 209, 132 
SE 268; Dixon v. Sol Loeb Co., 31 Ga. 
A. 165, 120 SEH 31; Brady v. J. E. Phil- 
ae Mule Co., 27 Ga. A. 444, 108 SE 

Ida.—Mankato First Nat. Bank y. 
Grignon, 7 Ida. 646, 65 P 365. 

Tex.—Thompson Vv. Harmon, 
(Commn. A.) 207 SW 909; Federal 
Petroleum Co. vy. Cator, (Civ. A.) 255 
SW 7838; Miller v. Laughlin, (Civ. 
Pet 147 SW 711. 

[a] When certain persons have 
held themselves out to the public as 
partners, and authorized others to 
contract and deal with them on the 
faith of their joint liability, those 
who have dealt with them as partners 
are authorized to act upon the pre- 
sumption that such relation contin- 
ues until notice is given of the dis- 
solution of the partnership, or such 
facts are shown as authorize the 
presumption that it was known. Tu- 
dor v. White, 27 Tex. 584; Federal 
Petroleum! (Coymy. (Cator, | (tex TGive 
A.) 255 SW 783. 

46. Reybold v. Dodd, 1 Del. 

26 AmD 401; 

111 Iowa 5388, 
Martin, 
47. 
CNY. )5 
43. 


401, 
Watters v. McGreavy, 
82 NW 949; Cobb v. 
32 OK. 588, 123 RP 429. 

Cooper ive Dedrick, 22 Barb. 


ie 


Paterson v. Mobile Steel 
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tion may be rebutted*® by evidence of its dissolution 
offered by the former partner as defendant.°° 

[§ 790] G. Status, Powers, Duties, and Liabilities 
By dissolution the 
existence of a partnership is terminated*? except 
and it cannot have a 
In Louisiana it has been stated generally 
that, where a partnership has been dissolved, 
ceases to exist as a separate entity.°* 
dissolution of a partnership operates as to future 


after Dissolution—1. In General. 


for certain purposes,°” 
cessor.’’23 


matters only.°® 
Attacking dissolution deed. 


Come20e Ala 471.680. 82 S5oc. (Gulinwy: 
Grasselli Chemical Co., 197 Ala. 117, 
72 S'413- Tetson v: Hail; 1 Ala-/A. 
GOSS S 944. 

Ark.—Butler v. Henry, 48 Ark. 551, 
3 SW 878. 

Iowa.—Southern White Lead Co. v. 
Haas, 73 Iowa 399, 83 NW 657, 35 NW 


494 
Mo.—Citizens’ Trust Co. v. Tindle, 
(A.) 194 SW 1066. 

Oh.—Marks v. Sigler, 3 Oh. St. 358. 

Okl.—Moning Dry Goods Co. v. 
Wiseman, 60 OKI 494) — 159 9 P2259; 
Bowles v. Biffles, 50 Ok1. Diois mo: Pp 
193. 

Tenn.—Irby v. Brigham, 9 Humphr. 
750 (action against defendants as 
partners). 

Tex.—Crawford v. Austin, (Civ. A.) 
293 SW. 275. 

Utah.—Ogden Packing, etc., Co. v. 
Wyatt, 59 Utah 481, 204 P 978, 22 ALR 
359. 

Wash.—Alaska Banking, etc., Co. 
Vv. simmons, 6% Wash, 673) 122.2319: 

49. Waller v. Davis, 59 Iowa 1038, 
12 NW_ 798. 

50. Waller v. Davis, supra. 

51. Schlau v. Enzenbacher, 265 Ill. 
626, 107 NE 107, LRAI915C 576. 

52. See infra § 791: 

53. Schlau v. Enzenbacher, 265 Ill. 
O26et LOG ENE, sh Ose) dake ALE SAC ic5.(.05 

54. E. B. Hayes Mach. Co. v. Hast- 
ham, 147 La. 347, 84 S 898. 

Partnership as separate entity in 
general see supra §§ 172-175. 

55. Castle v. Marks, 50 App. Div. 
320, 63, NYS 1039; Griswold v. Wad- 
dington, 16 Johns. (N. Y.) 438. 

Time of taking effect in general see 


SUpnaes. won 

56. In re Hughes, 15 Que. Super. 
22d, 

57. Cross references: 


Adjudication of bankruptcy of part- 
nership after dissolution see Bank- 
ruptey § 89. 

Exercise of powers of partners in re- 
spect of winding up in general see 
infra § 796. 

Inclusion in settlement transaction 
subsequent to dissolution see infra 
§ 852. 

58. Roby v. American Cent. 
Co., 120 N. Y. 510, 24 NE 808. 
also cases infra notes 59-63. 

59. IJ1l—Thanos v. Thanos, 313 Il. 
499, 145 NE 250; Schlau v. Enzen- 
bacher, 265 Ill. 626, 107 NE 107, LRA 
1915C 576 (recognizing rule). 


Ins. 
See 


Ilowa.—Hamilton v. Smith, 120 Iowa 
93, 94 NW. 268. 

La.—Lobdell v. Bushnell, 24 La 
Ann. 295. 

Me.—Gannett v. Cunningham, 34 
Me. 56. 

Mo.—Bender v. Markle, 37 Mo. A. 
234.: 

N. J.—Davis' v. Megroz, 55 N. J: 
Li, 427, 26 A 1009. 

N. Y.—Gray y. Green, 142 Ni Y. 
316, 37 NE 124, 40 AmSR 596; Ken- 
WEdys “Va RoOrterinl09 RNY io 267, 
NE 426; Tarbell v. West, 86 N. Y. 
280; Burnside v. Matthews, 54 N. Y. 


Creditors 
claims arise after dissolution out of transactions 
with a former partner who continues the business 
have been permitted to attack as fraudulent the deed 
of dissolution where it appears that such deed was 
made with the definite purpose of rendering the con- 
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“sue- 


it 
In general a 
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tinuing partner insolvent.°°® 

[§ 791] 2. Continuance for Certain Purposes.°* 
The view is generally taken that after dissolution 
the partnership continues in a limited sense in re- 
spect of past transactions and existing assets.°% 
This includes the winding up or liquidation of part- 
nership affairs,®® which in turn includes in general 
the performance of existing contracts,®° the collec- 
tion of debts or claims due the firm,®? and the pay- 
ment of firm debts.°? 


Moxeover, the Uniform Part- 


nership Act provides that on dissolution a partner- 


whose 


tions.°* 


78; Hubbard v. Matthews, 
43, 13 AmR 562; Gray v. Green, 66 
Hun 475 note; Griswold v. Wadding- 
ton, 16 Johns. 438. 


54 N.Y. 


Okl.— Cobb v. Martin, 32 Okl. 588, 
123 3P 422% 

Cilece fray Vi Haun, . IPE LOPS 536; 
22 PHBL, RE 

Pa.—Petrikin v. Collier, 1 Pa. 247. 

Va.—Brown v. Higginbotham, 5 


Leigh (32 Va.) 583, 27 AmD 618. 

Que.—Aubertin v. Mongeon, 36 Que. 
Super. 447. 

[a] In Porto Rico the rule applies 
by virtue of Code of Commerce § 228. 
Blanco v. Registrar of San Juan, 28 
Porto Rico’ 159: 

Powers and duties of former part- 
ner in respect of winding up of part- 
nership affairs see infra §§ 794-804. 

60. Castle v. Marks, 50 App. Div. 
520, 68 NYS 1039; Bliss v. Hornthal, 
33 App. Div. 225, 53 NYS 493: 

{a] In Porto Rico Code of Com- 
merce § 228 so provides. Blanco v. 
Aone dna. of San Juan, 28 Porto Rico 


Cross references: 
Continuance of liability on contracts 
see infra § 792. 
Dissolution of partnership as termi- 
nating: 
Authority of agent of partnership 
see Agency § 188. 
Its aeeney for another see Agency 


Power and duty of former partner to 
perform contract see infra § 799. 


61. Conn.—New Haven County 
Bank as Mitchell, 15 Conn. 206. 
Y.—Gray v. Green, 142 N. Y. 


N. 
316, 37 NE 124, 40 AmSR 596; Ken- 
nedy v. Porter, 109 Ni. Y.°526, 17 NE 


426; Gray v. Green, 66 Hun 475 note; 
Belanger v. Dana, 52 Hun 39, 4 NYS 
BAe Geortner vy. Canajoharie, 2 Barb 


Ok1. —Cobb vy. Martin, 32 Okl. 
123 422, 

Porto Rico.—Blanco vy. Registrar of 
San Juan, 28 Porto Rico 159. 

Eng.—Bristow v. Taylor, 2 Stark. 
50, 3° HCL 312, 171 Reprint-568. 

Que.—O’Meara v. Ouellet, 28 Que. 
Super. 418. 

Power and duty of former partner 
Monae debts or claims see infra § 

62. U. S—Holmes v. Baker, 
Fed. 922, 88 CCA 104; In re Crockett, 
6 EF. Cas. No. 3,402, 2 Ben. 514; In re 
peer: 9 EF. Cas. No. 4,962, Ben. 


2 
p) 


588, 


3 


‘’Conn.—New Haven County Bank v. 


Mitchell, 15 Conn. 2 
N. Y.—-Gray Vv. Green h42Ny ¥. 3116, 
87 Nig 124, 40 AmSR 596; Kennedy 


v. Porter, 109 N. Y. 526, 17 NE 426: 
Belanger v. Dana, 52 Hun 39, 4 NYS 
us Geortner vy. Canajoharie, 2 Barb. 
Okl.—Cobb v. Martin, 32 Okl. 588, 
23 P 422. 
Porto Rico.—Blanco v. Registrar of 
San Juan, 28 Porto Rico 159. 


Que. —Aubertin Vv. Motieeon) 386 Que. 
Super. 447. 


160. 


ship is not terminated but continues until the wind- 
ing up of partnership affairs is completed.*? 

[§ 792] 3. Liability for Existing Firm Obliga- 
The dissolution of a firm.does not relieve 
any of its members from liabilitysfor existing obli- 
gations,®® including liability on an existing con- 


Power and duty of partner to pay 
firm debts see infra § 800. 

63.) See N. Y¥: Partn. li: § 61 and 
like statutory provisions. 

64. Liability for obligations cre- 
ated after dissolution see infra §§ 803, 
804 


65. U. S.—In re Cingue, 109 Fed. 
455; Horst v. Roehm, 84 Fed. 565 
[aff 91 Fed. 345, 38 CCA 550 (aff 178 
W.S. 1, 20 SCt 780,44 Ta ved! 953) 75 
Hudgins v. Lane, 12 F. Cas. No. 6,827, 
2 Hughes 361. 

Ga.—Boone vy. Sirrine, 38 Ga. 121; 
Edwards v. Wall, 29 Ga. A. 107, 114 
SE 63 [rev 153 Ga. 776, 113 SE 190]. 


Ind.—Corbin v. Henry, 36 Ind. A. 
184, 74 NE 1096. 
Ky.—Fields v. Barnes, 9 Ky. Op. 


761. 

Mass.—Moore v. Rawson, 185 Mass. 
264, 70 NE 64; Cadyav. Shepherd, 11 
Pick. 400, 22° AmD 379. 


Minn.—Moore vy. Allen, 82 Minn. 
89, 84 NW 654. 
Mo.—Bryant v. Hawkins, 47 Mo. 


410; Willis Coal, ete., Co. v. Fursten- 
feld, 146 Mo. A. 279, 129 SW 1028. 
Nebr.—Peo. v. Roy, 3 Nebr. 261. 
N. Y.—Hubbard v. Matthews, 54 N. 
Y. 43, 183 AmR 562; Gilbert v. War- 
ret 56 App. Div. 289, 67 NYS 978 [aff 


Ney. 665" mem, "64 UNE aoe 
mem]; Bronx Metal Bed Co. v. Wal- 
lerstein, 84 NYS 924; Griswold v. 


Waddington, 16 Johns. 438. 


Pa.—Jeisley v. Haiter, 4 Yeates 
oe Marcy v. Haggerty, 28 Pa. Co. 

Porto Rico.— Roig v. Barletta, 28, 
Porto Rico 561. 

Wash.—Hewitt Rubber Co. v. 


Thompson, 127 Wash. 3638, 220 P 767. 
W. Va.—McCoy v. Jack, 47 W. Va. 
201, 34 SE 991. 
Wis.— Waldeck v. Brande, 61 Wis. 


579, 21 NW 533; -Jackson v. Bohr- 
man, 59 Wis, 422) 18 NW 456; Bray 
v. Morse, 41 Wis. 343. 

Eng. —Swire v. Redman, 1 Q. B. D. 


5386; Lodge v. Dicas, 3 B. & Ald. 611, 
5 ECL 852, 106 Reprint 784; In re 
Hindmarsh, IP Dr. & Sm 129; 62 iRe= 
print 327; Gough v. Davies, 4 Price 
200, 146 Reprint 439; Beak v. Beak, 
53 Swanst. 627, 36 Reprint 1000. 
Can.—Osborne v. Henderson, 18 
Canes Cx 69s: i 
See Mark v. Bowers, 4 Mart. N. S. 
(La.) 95. 
Compare Hammond v. Heward, 11 
ue CECH COnth Wel, o20mueE et Q. B. 
[a] Dissolution by sale of inter- 
est in firm or in firm assets.—(1) Dis- 
solution of a firm by -a sale of the 
interest of one of the partners to the 
other did not affect the liability of 
the partners to firm creditors except, 
it may be, as to creditors who for a 
consideration or in some way relieved 
a partner. In re Suprenant, 217 Fed. 
470. (2) The dissolution of a part- 
nership, by a sale of the partnership 
property to one of the partners and 
his wife, would not relieve the pur- 
chasing partner from liability for firm 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tract.°° This rule is embodied in some statutes,°’ ; the firm name after dissolution is received by the 


including the Uniform Partnership Act.°& After 
dissolution®® the obligation remains joint,*® unless by 
virtue of statute as in some jurisdictions such obli- 
gation is joint and several.?74 The former partners 
may agree that one or some of them shall assume and 
pay the partnership debts,‘? but such agreement does 
not of itself preclude the creditors from enforeing 
their claims against all the partners,‘*® nor does the 
mere assent of a ereditor without his having agreed 
to rely exclusively upon the eredit of the one part- 
ner discharge the other from his joint obligation.** 
Where the debts which are assumed by a former 


_ partner are specified in the aereement, he is not 


bound individually to pay any other debts or obliga- 
tions.’® In Louisiana where a partnership has been 
dissolved, the individual liability of the partners 
becomes fixed.*® 

Agreements and releases by firm creditors and 
dealings with individual partner.‘" Any of the mem- 
bers may be discharged from old obligations by 
novation or other from of release,‘* and the creditor 
may be required to observe the relationship of prin- 
cipal and surety existing after dissclution between 
the partner who assumes the payment of the debts 
aad his late copartner.7® If a bill or note given in 


debts. Willis Coal, etce., Co. v. Fur- Idng.—Featherstone v. Hunt, 
stenfeld, i46 Mo. A. 279, 129 SW 1028..| &'C. 

{b] ‘The fact that there were firm | Smith v. 
assets on hand sufficient to discharge rgd 


eine L565 5 
@ particular firm debt does not re-| 336. 


113, 8 ECL 49, 107 Reprint 43; 
Jameson, Peake 279, 170 Re- 


creditor in discharge of a firm debt, nonassenting 
partners are released from liability for such debt,*° 
but it has been held that an extension agreement 
signed by the payee and one of the partners on the 
back of a firm note after dissolution does not re- 
lease the other partner.*t Where a renewal note 
executed after dissolution has been accepted under 
the mistake of fact that the execution was author- 
ized, the payee may surrender the new note and. 
maintain an action on the old,®? and it has been 
held that a former partner cannot repudiate a note 
sued on because it was executed bv his partner after 
dissolution of the firm, and also rely upon it as a 
bar to an action on the account.** The rule re- 
quiring a firm creditor to observe the relationship 
of principal and surety between the former partners 
does not, of course, apply where the creditor has 
no notice of the agreement between them,** and the 
mere fact that the creditor takes additional secu- 
rity from one partner, without the knowledge of the 
others, does not relieve such other partners from 
liability.8® By statute, in some jurisdictions, a firm 
creditor may compromise with one partner after 
dissolution of the partnership without destroying his 
claim against the others.°® 


1 B./ netes.—Where a creditor of a firm, 
with knowledge that it had been dis 
solved, made a settlement with ons 
of the partners and accepted his in- 


dividual notes in payment, it thereby 


601, 101 Reprint 


lieve a member of the firm, or a cor- 
poration which was also liable for 
the debt, from liability where the 
other partner failed to carry out an 
arrangement by which such firm as- 
sets were to be applied on the debt. 
Hewitt Rubber Co. v. Thompson, 127 
Wash, 363, 220 P 767. 

Release from partnership debts by 
discharge in bankruptcy see Bank- 
ruptcy § 723. 

66. Axton v. Kentucky Bottlers’ 
Supply Co., 159 Ky. 51,,166 SW 776, 
AnnCas1915D 74; Peck-Williamson 
Heating, etc., Co. v. Miller, (Ky.) 118 
SW 376; Cady v. Shepherd, 11 Pick. 
(@tass.) 400; 22): AmD 379; “King ‘v. 
Leighton, 100 N. Y. 386, 3' NE 394; 
Hubbard v. Matthews, 54 N. Y. 43, 13 
AmR 562; Bliss v. Hornthal, 33 App. 
Div. 225, 53 NYS 493. 

Power and duty of former partner 


‘to perform contracts see infra § 799. 


67. See statutory provisions. 

68. See N. Y. Partn. L. § 67 and 
similar statutory provisions. 

69. Nature and extent of obligation 
during existence of partnership see 
supra §§ 388-395. 

70.. Bowen v. Crow, 16 Nebr. 556, 20 
NW 850. 

[aj] A statute relative to joint 
debtors’ liability has been held inap- 
plicable to partners. Bowen vy. Crow, 
16 Nebr. 556, 20 NW 850. 

Parties to actions on firm obliga- 
tions see infra § 827. 

71. De los Reyes v. Lukban, 35 
Philippine 757. 

72. International Amusement Co. 
ve Alderete, (hex, Civ.) A.) 289° SW 
167; Bays v. Johnson, 80 W. Va. 559, 
92 SE 792; Rodgers v. Maw, 15 M. 
& W. 444, 153 Reprint 924. 

Cross references: 

Assumption of debts in settlement 

agreement see passim infra §§ 878- 

894. 


Assumption of debts upon retirement 
of partner see supra §§ 588-597. 
Oral assumption of partnership debts 

see Frauds. Statute of § 59. 
73. Ga.—Fowler v. Coker, 107 Ga. 
817, 33 SE 661. 
13 TAS 


Til. —Weirick v. Graves, 
266. 
Mo.—Willis Coal, ete, Co. v. Fur- 


stenfeld, 146 Mo. A. 279, 129 SW 1028.° 


N. Y.— McLoughlin v. Bieber, 41 
App. Div. 561,/ 58 NYS 790 [rev 56 
NYS 490]. 


yeilta—Pair v. Hume, 11 WestLR 


Ont.—Bresse v. Griffith, 24 Ont. 492. 

[a] Illustration —Where one of 
two partners used trust money’ held 
by him individually in the partnership 
affairs, with the privity of the other 
partner, both were liable therefor aft- 
er dissolution, on the basis of money 
had and received, even though one 
partner had assumed the firm debts. 
Smith v. Jameson, Peake 279, 170 Re- 
print 156, 5 T. R. 601, 101 Reprint 336. 

74. Bays v. Johnson, 80 W. Va. 559, 


92 SH 792. 
76.” Youne. Vv. ‘Clute; 12. Nev. 32. 
[a] Assumption of taxes.—An 


agreement that one partner should 
take the property at a stated value 
and should pay the indebtedness in- 
cluded in a certain list held not to 
make the partner acquiring the prop- 
erty liable for taxes where nothing 
was said about them. Young v. 
Clute, 12 Nev. 31. 

76. 1. B. Hayes Mach. Co. v. Hast- 
ham, 147 La. 347, 84 S 898. 

77. Compromises and releases dur- 
ing a Agee of partnership see supra 
§ 33 

Effect of release on liability of joint 
debtors in general see Release [34 Cyc 
1081 et seq]. 

78 Ark.—International Harvester 
ee y. Layton, 148 Ark. 156, 229 SW 

Tll.—Wiley v. Temple, 85 Ill. A. 69. 

Mo.—Moore v. Lackman, 52 Mo. 323. 

N. Y.—Harbeck v. Pupin, 145 N. Y. 
70, 39 NH 722. 


Tex.—Weaver y. Oliver, (Civ. A.) 
3 SW(2d) 892. 

Eng.—Hobson v. Cowley, 27 L. J. 
Exch. 205. 

Can.—Birkett v. McGuire, 19 Can 
LINS 275. 

See Rowand v. Fraser, 30 S. C. L. 
325 (where an agreement with a 


creditor, under which each partner 
gave a bond for half the debt and the 
amount to be recovered on a firm 
chose in action was to be applied on 
the debt, was given effect). 

[a] If a creditor of a partnership 
contracts with one of the partners to 
accept the other as payor of a debt, 
and agrees to discharge such partner 
from liability for the debt, such part- 
ner is discharged. Weaver v. Oliver, 
(Tex. Civ. A.) 3 SW (2d) 892. 

[b] Acceptance of individual 


released the other partner. MInterna+ 
tional Harvester Co. v. Layton, 148 
Ark. 156, 229 SW 22; Moore v. Lack« 
man, 52 Mo. 328. 

[ce] Release of dormant partner.—> 
Release of “members” of a tirm frora 
liability on a claim releases a dor- 
mant partner, although the creditor 
was unaware of his existence. 
ieee Ve Pup teowin, yam, 

Discharge on retirement of parties 
see passim supra §§ 585-597. 

_Novation on retirement and admis-< 
sion of partners see Supra § 598. ; 

79. Wiley v. Temple, 85 ‘Ill. A. 
69; Johnson v. Emerick, 70 Mich. 215, 
38 NW 223; Reclamation Co. v. Sim- 
mons, (Tex. Civ. A.) 293 SW 194. 

la] Release by extension of time 
for payment.—Wiley v. Temple, 85 
Ill. A. 69; Reclamation Co. v. Sim- 
mons, (Tex. Civ. A.) 293 SW 194. 

Retiring partner as surety for firm 
debts see supra § 595. 

80. Silas v. Adams, 92 Ga. 350, 17 
SH 280; Chamberlain v. Stone, 24 Ga. 
310; Stone v. Chamberlin, 20 Ga. 
259:. Mims v. Brook, 3: Ga. A. 247, 59 
SE :-711; Fowler v. Richardson, 3 
Sneed (‘Tenn.) 508. 

Authority of former partner to 
give bills or notes in firm name in 
general see infra § 804. 

81. Cresco Union Say. Bank v. 
Terry, 202 Iowa 778, 211 NW 228. 


82. Showers v. Henderson Nat. 
Banke ol Kevyn Opole 
coor Greer v. Fleming, 5 Ky. Op. 
84. Trusts; ete), “Co. iv. Bryden, 


(B. C.) 15 WestLR 212. 

85. Bedford v. Deakin, 2 B. & Ald. 
210, 106 Reprint 344, 2 Stark. 178, 
3 BCL 366, 171 Reprint 612. 

86. See statutory provisions. 

[a] Dissolution must precede 
composition.—A member of a part- 
nership cannot be discharged under 
the statute until the partnership has 
been dissolved by consent or other- 
wise. Harbeck v. Pupin, 123 N. Y. 
115, 25 NE 311; Finch v. Simon, 61 
App. Div. 139, 70 NYS 361; Barber 
v. Davidson, 62 Mise. 552, 115 NYS 
ear Smith v. Simon, 32 NYCivProc 


[b] There is a dissolution within 
the meaning of the statute if, by any 
act of the copartners, the legal au- 
thority of the different members to 


1124 [47 C.J.] 


[§ 793] 4. Liability of Third Persons on Existing 
Dissolution of the partnership does not 
ordinarily absolve third persons from their contrac- 
tual obligations to the firm,’ even though the part- 
ners voluntarily severed their relationship.*® 
this rule does not apply where the partners’ conduct 
is such as to work an abandonment of their agree- 
ment,**® or the contract was conditioned upon an 
express®® or an implied agreement for its termina- 


Contracts. 


tion in the event of dissolution. 


As between the partners themselves, an agreement 
that a member shall receive a stated compensation for 


bind the firm has ceased. Stitt v. 
Cass, 74 -Barbs CN. ¥)) 922 

[c] Pursuing assets of noncom- 
promising deceased partner.—Where, 
after dissolution, some of the mem- 
bers of a partnership make a sepa- 
rate composition with a partnership 
creditor, and the creditor executes a 
release to them of all liability on the 
debt, which is the only one incurred 
by reason of their connection with 
the partnership, such compounding 
debtors are discharged, and the cred- 
itor may pursue the assets of a de- 
ceased partner, who did not com- 
pound, without first proceeding 
against the released partners. MHar- 
pee VooPupin, £23-N= Y.-115, 25 NE 
yn ba 

[d] Compromise as acknowledg- 
ment binding other partners.—Under 
the statute a payment and compro- 
mise by one partner is wholly on his 
individual account, and is not such 
an acknowledgment of indebtedness 
as will bind the other copartners in 
reference to the statute of limita- 
tions. Turner v. Ross, 1 R. I. 

fe] Although made in another 
state a compromise made in view of 
the laws of the state in which such 
a statute is in force may be valid and 
so may not discharge the other part- 
ner. / Saxton v. Dodge, 46 HowPr (N. 

67. 

U. S.—Roehm vy. Horst, 91 
Fed. 345, 33 CCA 550 [aff 84 Fed. 
565, and. aff 178) Uy. S: 1,920 SCt 780, 
44 LL. ed. 953]. 

Cal.—Rothwell v. Vaughn, 49 Cal. 
Ane 4295 193) P6145 


Ky.—Campbellsville Lumber Co. v. 
Bradlee, 96 Ky. 494, 29 SW 313, 16 
KyL 572. 

Mass.—Palmer v. Sawyer, 114 
Mass. 1. 

Nebr.—Swobe _ v. New Omaha 


Thomson-Houston Hlectric Light Co., 
39 Nebr. 586, 58 NW 181. 

Wash.—Dew v. Pearson, 73 Wash. 
602, 132 P 412. 

Ont.—McCraney v. McCool, 19 Ont. 
470 [app dism 18 Ont. A. 2171. 

[a] That a retiring partner as- 
signs his interest in a firm contract 
to his partner does not release third 
persons from their obligation to per- 
form. Roehm v. Horst, 91 Fed. 345, 
383 CCA 550 [aff 84 Fed. 565, and aff 
Msawes. 1.920 SCLTS0, 44 lived. S587 5 
Campbellsville Lumber Co. v. Brad- 
ee 96 Ky. 494, 29 SW 313, 16 KyL 


oa. Agreement not to engage in 
business.—After a partnership with 
which defendant had covenanted not 
to engage in business for a limited 
time was dissolved by the sale of one 
partner’s interest, but the remaining 
partner and the purchaser of the in- 
terest remained in business as part- 
ners, the remaining partner could en- 
force the covenant against defendant. 


Rothwell v. Vaughn, 49 Cal. A. 429, 
193 P 611 
88. Roehm v. Horst, 91 Fed. 345, 


33 CCA 550 [aff 84 Fed. 565, and aff 


HiSm Urs. la cOMSCUlTS 0% (44 sik. ted 
958]; McCraney v. McCool, 09 Ont. 
470. 

89. Turk vy. Nicholson, 30 Iowa 
407: Dew v. Pearson, 738 Wash. 602, 
1192 P 412. 

90. Ross v. Quinnesec Iron Min. 
Co., 227 Fed. 337, 142 CCA 33. 
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attending to the 


Partners?? 
But 


[§§ 793-794 
business of the firm is abrogated by 


the dissolution of the partnership.®? 

[§ 794] 5. Rights, Powers, and Duties of Former 
—a. In General. 
dissolved, the general ageney which grew out of it 
is terminated, v4 and the powers implied from the 
relationship are also terminated,?® 
which are necessary to the winding up of the busi- 
ness,?® the former partners retaining only such 


When a partnership is 


except those 


power to act for each other as all joint debtors or 


91. U. S.—Ross v. Quinnesec Iron 


Min. Co., supra. 
Mich.—Roberts v. Kelsey, 38 Mich. 


602. 
N. Y.—Hurlbut v. Post, 14 N. Y. 
Super. 28. 
Bra Ser muude: oat v. Thompson, 18 Tex. 
$8. 
pau awe Wh Crispi, “29CDIi kr: 


[a] Lessor’s agreement to render 
services.— When the lessor, in a lease 
to two persons as lessees, agrees to 
render services of a stipulated char- 
acter for the lessees during the lease, 
for a commission, ahd the lessees, be- 
fore the expiration of the lease, dis- 
solve their partnership and thence- 
forth each prosecutes the same busi- 
ness on his own account and solely 
for his own benefit, such lessor is 
not bound to render the stipulated 
services for only one of such lessees. 
Hurlbut v. Post, 14 N. Y..Super. 28. 

[b] Intention that personal serv- 
ice be rendered by individual mem- 
ber or members.—(1) The rule ap- 
plies where the persons who con- 
tract with partners clearly rely upon 
the rendition of personal service by 
an individual member or _ certain 
members of the partnership. Whea- 
ton v. Cadillac Auto Co., 143 Mich. 
27; 106 NW 399; Sales v. Crispi, 29 
T. L. R. 491. (2) Thus, where a con- 
tract between a corporation and a 
partnership made the latter selling 
agents for the former, it being un- 
derstood that one of the partners, 
who was known to the corporation, 
would use his-personal efforts, and 
as incidental to the agency the cor- 
poration contracted to sell machines 
to the partnership, a dissolution of 
the partnership authorized the cor- 
poration to abandon the contract both 
as to the agency and as to the sales. 
Wheaton v. Cadillac Auto Co., supra. 
(3) Wherea theatrical performer con- 
tracted to pay an agency, a partner- 
ship, a Commission in return for the 
agency’s procuring engagements for 
her, dissolution of the firm relieved 
the performer from her obligation 
to pay future commissions, since the 
agency employment was a personal 
matter, entitling the performer to the 


services of both partners. Sales v. 
Crispi, Supra. 
[c] Credit extended because of 


the membership of a certain individ- 
Bebe ETO v. Thompson, 18 Tex. 


92. Murphy v. Marvel, 49 Pa. Su- 
per. 576. 
93. Cross references: 


Control and disposition of, and inter- 
est in, firm property see infra §§ 
805-809. 

New promise by former partner to 
pay debt discharged in bankruptcy 
proceeding see Bankruptcy § 732. 

Promise or acknowledgment by for- 
mer partner as avoiding operation 
of statute of limitations see Lim- 
itations of Actions § 609. 

Waiver by former partner of de- 
mands or notice in respect of nego- 


tiable instruments see Bills and 

Notes § 978. 
' 94 Brewster v. Hardeman, Dudl. 
(Ga.) 138; Levy v. Cadet, 17 Serg. 
& R. (Pa.) 126, 17 AmD 650. 

95. U. S.—Bell v. Morrison, 1 Pet. 
Soest iie iby anccols, paliy/e 4 


joint creditors possess,®* and also such power as has 
been expressly conferred.?* 


Where there is a for- 


Ala.—Orman v. Wilson, 203 Ala. 


333, 83°S: 57. se 

La.—Buard v. Lemee, 12 Rob. 243; 
Natchez Commercial Bank vy. Perry, 
10 Rob. 61, 43 AmD 168; Lachomette 
v. Thomas, 5 Rob. 172. 

Miss.—Port Gibson Bank v. Baugh, 
17 Miss. 290. 

Mo. ge aera Mach. Co. v. Miller, 
(A.). 199 SW 559 
S ey H.—Hutchins v. Gilman, 9 N. H. 
oJ. 

N. Y.—Van Keuren vy. 
N.Y. 523, 51 AmD 322. 

Tex.—Crawford v. Austin, (Civ. A.) 
293 SW 275. 

Wis.—Crossman _ v. 164 

aay, 5G. Bo ts) 


Wis. 395, 160 NW 172. 

g. ; 
57 ICL 138, 136 Reprint 827; Pinder 
V.0 Wilks, 5. Taunt. 6125 1 swiCri7 314 
128 Reprint 829. 

[a] Ratification, after dissolution, 
of unauthorized contract.—Where « 
contract to purchase stock in a cor- 
poration purported to have been 
signed by a firm but was not in fact 
executed by any authorized person 
and was not the individual act of de- 
fendant partner, such partner could 
not ratify it after dissolution of the 
firm by making the initial payment 
on the subscription. Louisiana Pur- 
chase Exposition Co. v. Mueller, 173 
Mo. A. 71, 155 SW 881. 

[Lb] Breaking and entering part- 
nership premises after dissolution.— 
Where one partner was the lessee of 
the premises on which the partner- 
ship business was carried on, and he 
notified his copartner of the disso- 
lution of the firm, such copartner’s 
breaking and entering the premises 
after the notice made him a trespass- 
er. Benham vy. Gray, 138, 
57 ECL 138, 136 Reprint 827. 

[c] Receipt of goods.—wW here 
three partners dissolved partnership 
and executed a general assignment 
for creditors, that two of them, act- 
ing for the assignee for creditors, 
received a cargo imported for the 
firm did not render the third former 
partner liable for freight. Pinder v. 
Wilks, 5 Taunt. 612, 1 HCL 314, 128 
Reprint 829. 

[ad] One partner’s right to posses- 
sion of farm owned by the other.— 
One occupying a farm under a three- 
year partnership agreement with the 
owner was not, upon dissolution of 
the partnership, entitled to retain 
possession of the farm until an ac- 
counting of the partnership affairs, 
where he did not continue the busi- 
ness in the same name, as provided 
by the Uniform Partnership Act. 


Parmelee, 2 


Gibney, 


Crossman v. Gibney, 164 Wis. 395, 
160 NW 172. 

96. See infra § 796. 

97. Rassaert v.” Mensch, 17 Cal. 
ALN 31, 20 Ps OTA. 

98. Smith v. Dennison, 101 Ill. 
531; Fisk v. Mead, 18 La. 332; Pe- 
ters v. Gardere, 8 La. 565; Davis v. 
Houren, 6 Rob... (la.) 255;  Stirner= 
maun v. Cowing, 7 Johns. Ch. (Nig 
275; Bowler v. Huston, 30 Gratt. (71 


Va.) 266, 32 AmR 6738. 

[a] Liquidating partner’s author- 
ity to pledge property.—A partner 
given, by agreement, power to wind 
up firm and do everything he deemed 
expedient in settling the “affairs, had 
authority, on borrowing money to 


lor later cases, developments and changes in the law’see cumulative Annotations, same title, page and note number. 


® 


§§ 794-796] 


mal agreement of dissolution, such agreement meas- 
ures the rights and obligations of the parties.®° 
Nature and extent of duties between former part- 
ners. While there is authority for the view that 
the relation of trustee does not exist between former 
partners after dissolution,” at least in the strict sense 
and for all purposes,® the view usually expressed is 
that the trust or fiduciary relation between part- 
ners,* as to the firm business and assets, continues 
after dissolution,’ in respect of the winding up or 
liquidation of the partnership affairs® and of the 
distribution of partnezship effects,’ and each is held 
to the duty to deal fairly with the other in respect 
of items, contracts, or assets remaining unsettled.® 
Where a new contract is obtained as a result of in- 
formation which came to the contracting former 
partner during the existence of the partnership and 
the transaction was in violation of the duty which 
he owed his copartner, the latter is entitled to pro- 
tection.? But it is not necessarily the duty of a 
former partner to carry through to completion mat- 
ters which were inchoate during the existence of the 
partnership.t® After dissolution one of the part- 
ners cannot act as an agent of a firm creditor in 
pay a firm liability, to pledge notes 
belonging to the firm as collateral to 


secure, not only the new indebted- 
ness so created, but also a prior in- 


PARTNERSHIP 


‘former copartner. 
50 App. Div. 320, 63 NYS 1039. 
Fiven where an agreement for dissolu- 
tion provides that the withdrawing 


[47 C.J.] 1125 
respect of the collection from the firm of the debt 
due to such ereditor.11 A contract between part- 
ners not to reveal certain trade secrets and not to 
carry on business in competition with the partner- 
ship for a specified -eriod is not binding on a partner 
where the partnership is terminable at will and has 
been duly terminated.?? 

[§ 795] b. Transactions Not Connected with 
Partnership Affairs. The above rules imposing du- 
ties on a former partner in respect of his former 
copartnert® do not extend to matters outside the 
particular contracts, assets, or items remaining on 
dissolution;'* with dissolution the confidential re- 
lationship of the partners ceases so far as new trans- 
actions are coneerned,'® and the former partners 
are at liberty to buy property,® to take leases,'’ or 
in general to make contracts as individuals for their 
own benefit.t% _ 

[§ 796] c. Administration or Liquidation of Firm 
Affairs in General. As an exception to the general 
rule that all powers implied from the partnership 
relationship are terminated by dissolution,'® it is 
laid down that such powers as are necessary to the 
winding up of the partnership business continue.?° 
Wkly 434]. See Brady v. Powers, 112 
App. Div. 845, 98 NYS 237 [mod 188 


N. Y. 626 mem, 81 NE 1160 mem]. 
18. American Bank Note Co. v. Ed- 


Castle v. Marks, 
(2) 


debtedness of the firm to the same 


creditor. Smith v. Dennison, 101 Ill. 
§31. 
[b] Power to employ attorney 


for defense.—A late partner of a dis- 
solved firm has no implied authority 
to retain an attorney to defend oth- 
er members in an action brought 
against them. Bowler v. Huston, 30 


Gratt. Ci Va), 266," 32° AmR 673: 
99. Hilton v. Hilton, 89 N. J. Eq. 
£82, 104 AX 375, “GRALITSH: LIT4 


(written agreement). 

1. Nature of obligation between 
partners in general see supra § 209. 

Relation between surviving partner 
and representative of deceased part- 
ner see supra passim §§ 606-688. 

2. Pierce v. McClellan, 93 Ill. 245; 
Plumly v. Plumly, 6 Pa. Co: 72. 

3. Gilmore v. Ham, 142 N. Y. 1, 36 
NE 826, 40 AmSR 554. 

4. See supra § 209. 

5. Sutherland v. Mayer, 271 U. S. 
272, 46 SCt 538, 70 L. ed. 943 [rev 1 
F. (2d) 419]; Freeman v. Donohoe, 
60 Cal. “A. 65, 223 P43 Joseph* v. 
Mangos, 192 Iowa 729, 185 NW 464; 
Filbrun. v. Ivers, 92 Mo. 388, 4 SW 


§74; Smith v. Smith, (Mo. A.) 183 SW 
1126. See also cases infra notes 6-8. 
[a] Thus partners who, upon dis- 


solution of the copartnership, held 
possession and control of all its prop- 
erties and of the books became trus- 
tees for another partner and were 
at all times bound to such other part- 
ner in the highest good faith. Free- 
man y. Donohoe, 65 Cal. A. 65, 223 P 
431. 

{[b] Dissolution by war.—Suther- 
land v. Mayer, 271 U. S.- 272, 46 SCt 
538, 70 L. ed. 943 [rev 1 F. (2d) 419]. 

Former partner as trustee in re- 
spect of firm property in his posses- 
sion after dissolution see infra § 805. 

6. See infra § 796. 

7. jJohnson v. Bruzek, 142 
454, 172 NW 700. 

Distribution and settlement be- 
tween partners in general see infra 
$§ 834-899. 

8. Axton v. Kentucky Bottlers’ 
Suppl Co., Lo59akKeyn 51; 166 SW. 26, 
AnnCas1915D 74; Castle v. Marks, 50 
App. Div. 320, 68 NYS 1039; Runnells 
Oe a 93 Or. 342, 176 P 802, 183 P 
ob. f 

[a] TIllustrations.—(1) A former 
partner cannot*terminate a firm con- 
tract with a third person and person- 
ally enter into another contract with 
such person covering the same sub- 
ject matter without the consent of his 


Minn. 


partner should have the right to se- 
eure any contracts that the firm might 
have, he cannot, while yet a member 
of the firm on behalf of it, rescind 
firm contracts to obtain them for 
himself after his withdrawal. Axton 
v. Kentucky Bottlers’ Supply Co., 159 
Ky. 51, 166 SW 776, AnnCas1915D 74. 
Duty as to fair dealing between 
partners in general see infra § 209. 
Fiduciary or confidential status of 
partners when making private set- 
ements on dissolution see infra § 
¢ i. 
ae Williamson v. Monroe, 101 Fed. 
[a] Thus, where the partners in 
active charge of railroad construction 
work undertaken by a firm concealed 
from their copartners the fact that 
they were able to secure a second 
railroad construction job which all 
parties had originally contemplated 


as a possibility, and then secured a, 


dissolution of the partnership, which 
was one “at will,” and took the sec- 
ond job for their sole benefit, the de- 
ceived partners were entitled to a 
pro rata share of the profits from 
such second job because the obliga- 
tion of good faith laid the deceiving 
partners under a duty to disclose all 
facts. Williamson y. Monroe, 101 Fed. 


322. 


10. Page v. Summers, 70 Cal. 121, 
2 Ps 120° 
{a] Completion of defective loca- 


tion of a mining claim.—Page v. Sum- 
mers, -10e@aly Wo: Lea 208 

il. Bray v. Morse, 41 Wis. 343. 

fa] Rule applied in respect of the 
alleged act of the partner in holding 
obligations due the firm as collateral 
security for a note due from the 
firm to such creditor, and in taking a 
conveyance of land in settlement of 
such an obligation. Bray v. Morse, 41 
Wis. 343. 

12. Weinstein v. Welden, 160 App. 
Div. 554) 145 NYS 772) [aff 220 Ni Y¥. 
693 mem, 116 NE 1082 mem]. 

13. See infra § 794. 

14. Runnells v. Leffel, 93 Or. 342, 
176 P 802, 183 P 756. 

15. See infra text and notes 16-18. 

16. Kayser v. Maugham, 8 Colo. 
232, 339, 6 P 803, 7 P 286; Kennedy v. 
POLLO TOO Nimes tb On (em NE) ea 2iGy 
Westcott v. Tyson, 38 Pa. 389. 

17. Capecci v. Alladio, 8 Wash. 637, 
386 P 692; Mah Kong Doon v. Mah 
Cap Doon, 14 Alta. L. 597, 39 DomLR 
234, [1918] 1 WestWkly 610 [dism 
app 37 DomLR 50, [1917] 38 West 


son, 1 Lans. (N. Y.) 388, 56 Barb. 84; 
Lafferty v. Lafferty, 174 Pa. 536, 34 
A 2038, 205. 

Individual transactions of partners 
during existence of partnership see 
supra §§ 236-249. 


19. See supra § 794. 
20. U. S.—Bell v. Morrison, 1 Pet. 
Sou C laveds N74: 


Ala.—Orman v. Wilson, 203 Ala. 333, 
Soe Ome 

Ga.—Scott v. Atlanta Wood, ete., 
Novelty Works, 12 Ga. A. 216, 76 SE 
gee” Brewster v. Hardeman, Dudl. 

1ll1.—Lorborbaum v. Leviy, 228 Ill. 
A. 338. 

Iowa.—Hamilton v. Smith, 120 Iowa 
93, 94 NW 268; Ketchum vy. Larkin, 
88 Iowa 215, 55 NW 472; Dunlap v. 
Limes, 49 Iowa 177; Western Stage 
Ges v. Walker, 2 Iowa 504, 65 AmD 

Ky.—Cronly v. Kentucky Bank, 18 
B. Mon. 405. 

Md.—Seldner vy. Mt. 
Bank, 66 Md. 488, 8 A 262, 59 AmR 
190; Holloway v. Turner, 61 Md. 217. 

Mass.—Buxton v. Edwards, 134 
Mass. 567. 

N. J.—Nathan v. Bacon, 75 N. J. 
Eq. 401, 72 A 359. 

N. Y:—Martine vy. International L. 
Ins; (Socs bee NM iY. 33.95) 1S Amniky aor 
Van Keuren vy. Parmelee, 2 N. Y. 523, 
51 AmD 322; Marietta, etc, R. Co. v. 
Mowry, 28 Hun 79; Hart v. Woodruff, 
24 Hun 510; Murray v. Mumford, 6 
Cow. 441. 

Or.—McKinnis vy. Dodge, 203 Or. 
Oe Oomeonton 

Pa.—In re Davis, 5 Whart. 530, 34 
AmD 574. 

Vt.—Ayer v. Ayer, 41 Vt. 346; 
rey Ve Daxter, id “Vite aoc. 

ing.—Butchart v. Dresser, 10 Hare 
453, 44 KWngCh 438, 68 Reprint 1004 
{app dism 4 De G. M. & G. 542, 53 
EngCh 424, 43 Reprint 619]. 

N. B.—Hale v. People’s Bank, 2 N. 
B. Hq. 4838, 2 Coml 405. 

Sask.—Leeson v. Moses, 8 Sask. L. 
222, 24 DomLR 158, 31 WestLR 817, 
8 WestWkly 1163. 

{a] MIllustration.— Where, after 
dissolution of a partnership engaged 
in operating a farm, two partners or- 
dered employees to remove from the 
farm and cease acting as employees, 
but the third partner ordered them 
to remain and care for the farm pend- 
ing settlement of affairs, and they 
obeyed the third partner, it was held 
that the firm was liable for wages, 


Jackson Nat. 


Tor- 


1126 «=6[47 C.J.] 
In ease of dissolution by the death of a partner, the 
power to administer the firm affairs belongs to the 
survivor.?+ When dissolution is caused by the bank- 
ruptey or insolvency of a partner,” or by his insol- 
vency with a general assignment of all of his prop- 
erty for the payment of his debts,?* this power be- 
longs to the solvent partner, subject, of course, to 
the control of the court if the right be abused.** 
But this right to sole administration may be waived 
by the solvent partner.?> Where the partnership 
has been dissolved by the fraudulent act of one of 
the partners, the other is entitled to continue in pos- 
session and operation of the partnership business, 
at least for such time as will permit the winding up 
of the business.?® In other cases of dissolution, as 
a general rule each partner is entitled to collect,?’ 
adjust,?° or pay?® firm debts and to partivipate gen- 
erally in the administration of the firm’s affairs.*° 
In some jurisdictions it is the duty of the managing 
member of certain partnerships to liquidate the as- 
‘sets that form the common property.*+ 

Special agreement. It is competent for partners 
to provide*®? either in their partnership agreement>* 
or in the agreement for dissolution®* that one or 
more of the members shall have the sole right of 
administering the firm’s affairs. When such power 
has been conferred, partners other than the members 
so authorized have no right to participate in the 
settlement of affairs,?®> and third persons who, with 
notice of the arrangement, deal with partners not 
jntrusted with the administration do so subject to 
the riehts of other partners.°® According to some 
cases the partner so designated to administer the 


since either partner had a right to in- 
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Wash.—Sandberg v. 


[§ 796 


firm affairs holds a position analogous to that of a 
surviving partner.?7 The members may also aeree 
that one or some of them shall become the owner or 
owners of the firm assets upon prescribed terms,** 
and that one or some shall assume and pay the part- 
nership debts.®° 

Nature of relation between former partners ard 
duties of liquidating partner. While partners en- 
gaved in administering the affairs of the dissolved 
firm are not regarded as trustees for each other in 
the strict sense,*® there are elements of trust in the 
relationship,*? and such relationship is frequently 
regarded, or referred to, as a trust or fiduciary one, *? 
at least in respect of firm property, which is in the 
possession of a former partner.** artner charzed 
with the duty of liquidating the business of the firm 
is required to act in such a manner as to conserve 
the interests of all of the members;** hence he must 
be diligent in the performance of his tasks*® and 
must settle the firm’s affairs within a reasonable 
time.*® 


Death of liquidator. On the death of a partner 


selected to liquidate,*7 under a contract pursuant 


to which certain firm assets were transferred to the 
other partner who was to receive only his share of 
net profits, it was held that the representative of the 
deceased liquidator and not the surviving partner 
was entitled to complete the liquidation.*®-*9 In 
Porto Rico the court may appoint’a trustee for the 
purpose of liquidation where the liquidator selected 
by the partners has died.°° 

Control of liquidator’s actions by court. While 
the right of a court to control the action of the liqui- 


37. Adams vy. Carmony, 44 Ind. A. 


cur a reasonable expense in protect- 
ing partnership property from injury. 
Holloway v. Turner, 61 Md. 217 


21. See cases supra §§ 611-621. 
22. Vetterlein v. Barnes, 6 Fed. 
693; King v. Leighton, 100 N. Y. 386, 


3 NE 594; Crews v. Sweet, 125 S. C. 
SOS dela SBT Gles 29) AI R43: EoD. 
Owen, 13 Q. B. D. 113; Luckie v. For- 
syth, 3 J. & L. 388. 

[a] ®he assignee in bankruptcy 
has no right to interfere in the con- 
duct of the business by the solvent 
partners in winding up its affairs. 
King v. Leighton, 100 N. Y. 386, 83 NE 
594. 


23. Ogden v. Arnot, 29 Hun (N. Y.) 
146. But see Hubbard v. Guild, 8 
N. Y. Super. 662 (where the court re- 
fused to hold that the solvent part- 
ner had the sole right to adminis- 
ter, refusing to be governed by the 
analogy between such a case and 
that of a surviving partner). 


24. Ogden v. Arnot, 29 Hun (N. Y.) 
46. 

25. Vetterlein v. Barnes, 6 Fed. 
693. 

26. Moropoulos v. C. H. & O. B. 
Fuller Co., 186 Cal. 679, 200 P 601. 
27. See infra § 800. 

28. Bennett v. Buchan, 53 Barb. 
578, 5 AbbPrNS 412 [rev on other 


grounds 61 N. Y. 222]. 

Power of former partner to com- 
promise and settle firm claims see 
infra § 801. 

29. See infra § 800. 

30. Ala.—Lichenstein v. Murphree, 
9 Ala. A. 108, 62 S 444. 

Conn.—Lapenta vy. Lettieri, 72 Conn. 
377, 44 A 730, 77 AmSR 315. 

Md.—Ellicott v. Nichols, 7 Gill 85, 
48 AmD 546; Driy v. Roberts, 2 Md. 
Clipe Ui 

N. Y.—Gates v. Beecher, 60 N. Y. 
518, 19 AmR 207 [aff 3 Thomps. & 
C. 404]; Robbins v. Fuller, 24 N. Y. 
570; Huntington v. Potter, 32 Barb. 
300; Fettretch v. Armstrong, 28 N. Y. 
Super. 839; DeMott v. Kendrick, 20 
NYS 195. 


Scougale, 75 
Wash..313) 134 P1051. 

W. Va.—Ruffner v. Hewitt, 7 W. 
Va. 585. 

[a] One partner may carry out the 
original venture in administering the 
affairs after dissolution if valuable 
property or rights would otherwise be 
lost. Sandberg v. Scougale, 75 Wash. 
S18, ody Ose 

[b] In Quebec, where the partners 
themselves liquidate the firm busi- 
ness, the functions of a liquidator are 
terminated, and his petition to be 
discharged will be granted. Pepin v. 
Lamouche, 7 Que. Pr. 4380. 

81. Lichauco v. Lichauco, 33 Phil- 
ippine 350; Aldecoa v. Warner, 
Barnes & Co., Ltd., 16 Philippine 423. 

82. Granger v. McGilvra, 24 Ill. 
152; Ellicott v. Nichols, 7 Gill (Md.) 
85, 48 AmD 546; Drury v. Roberts, 2 
Md. Ch. 157; Hilton v. Vanderbilt, 
82 N. Y. 591; Robbins v. Fuller, 24 
N. Y. 570; Myer v. Reimers, 30 Misc. 
307, 63 NYS 681 [aff 49 App. Div. 638 
mem, 68 NYS 1112 mem]; DeMott 
v. Kendrick, 20 NYS 195; Hayes v. 
Heyer, 4 Sandf. Ch. (N. Y.) 485 


Bet Singleton v. Moore, 262 Fed. 
he 
34 Draper v. Bissel, 7 F. Cas. No. 


4,068, 3 McLean 275; 
lor, he pluan Annmarie. 
39 Me. 304; 


Skannel v. Tay- 
Davis v. Briggs, 
Leserman v. Bernheimer, 


113... N.Y. 39,, 20. NE .869;. Hilton, -v. 
Vanderbilt,,82 (Nappy. Sol, Chace! -v. 


Higgins, 1 ‘Thomps. & C..CN. Y.) 229; 
Burhans'v. Burhans, 1 NYS (37. 

[a] Discharge of mortgage by liq- 
uidator.—One appointed as liquidator 
has power to discharge a mortgage 


held as partnership property. Bur- 
hans v. Burhans, 1 NYS 37. 
[b] Liquidating partners as 


agents.—Partners selected to liqui- 
date will be considered as agents of 
the firm for such purpose. Skannel 
Vie laylora iy iia vAmn ee 8s 

35. ‘Singleton v. Moore, 262 Fed. 
357; Davis v. Briggs, 39 Me. 3804; 
Hilton v. Vanderbilt, 82 N. Y. 591. 

86. Hilton v. Vanderbilt, supra. 


291, 87 NE 708, 89 NE 327. 

Rights and duties of surviving part- 
mer in respect of administration of 
firm affairs see supra §§ 611-621. 


38. See infra § 808. 
89. See supra §. 792. 
40. Gilmore v. Ham, 142 N. Y. 1, 36 


NE 826, 40 AmSR 554. 

Relation between former partner 
and copartner after dissolution in 
general see supra § 794. 

41. Stephens yv..Orman, 10 Fla. 9; 
Gilmore v. Ham, 142 N. Y. 1, 36 NE 
826, 40 AmSR 554. 

42. Johnson v. Bruzek, 142 Minn. 
454, 172 NW 700; King v. Leighton, 
100 N. Y. 886, 3 NE 594. 

43. See infra § 805. 

44 Miller v. Mayer, 271 U. S. 272, 
46 SCt 538, 70 L. ed. 943; Lindsay v. 
Smith, 11 Ky. Op. 232. 

[a]. Whatever either may make in 
the adjustment of a partnership debt 
inures equally to the benefit of the 
other unless the contract of dissolu- 
tion provides otherwise. Lindsay v. 
Smith, 11 Ky. Op. 232. 

_(b] Courts will not interfere with 
liquidating partner unless a palpable 
breach of the partnership articles is 
shown, or misconduct appears, which 
amounts to fraud and endangers the 
property. Singleton v. Moore, 262 
Fed. 357; Rassaert v. Mensch, 17 Cal. 
A. 687, 120 P 1072; Breyfogle v. Bow- 
man, 157 Ky. 62, 162 SW 787. 

45. Sutton vy. Wynn, 116 Kan. 273, 
226 P 791; Gilmore v. Ham, 142 N. 
Y. 1, 36 NE 826, 40 AmSR 554. 

46. Sutherland v. Mayer, 271 U. S. 
272, 46 SCt 538, 70 L. ed. 943 [rev 1 F, 
(2d) 419]. 

_ 47. Power of surviving partner to 
liquidate firm affairs in general see 
supra §§ 611-621, 

48-49. Smith v. Proskey, 177 N. Y. 
526 mem, 69 NE 1131 mem [rev 82 
App. Div. 19, 81 NYS 424 on dis. op. 
of Patterson, J.]. 
so) Stubbe v. Cordova, 23 F. (2d) 
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dating partner in a proper case has been recog- 
nized,°! the court will not interfere unless there is 
some breach of duty on the part of such partner.*? 
However, the court may properly exclude from par- 
ticipation in the winding up of the partnership af- 
fairs a partner who is chargeable with unfaithful 


conduet.°? 


[§ 797] d. Use of Firm Name.** 
tion, no partner has the implied power to sign the 
partnership name so as to bind the other partners,°*® 
even, according to some eases, for the purpose of 
liquidating firm affairs;°® but such power may be 
An express authorization in 
general terms given by one partner to another to use 
the name of the firm is terminated by the dissolution 
of the partnership,®*® and thereafter such authoriza- 
tion does not validate the execution by the partner 
so authorized, in the firm name, of instruments re- 
lating either to firm®® or to his individual business.°° 
and Representations. 
While in general it is held that one partner 


expressly conferred.>* 


[$ 


798] e. Admissions 


51. Adams v. Carmony, 44 Ind. A. 
291, 87 NE 708, 89 NE 327. 


52. Renton v. Chaplain, 9 N. J: 
Eq. 62. 
53. Gordillo v. Del Rosario, 39 


Philippine 829. 

[a] Managing partner.—Where the 
term of the partnership has expired, 
the court may grant a temporary in- 
junction excluding the managing part- 
ners from participation in the liquida- 
tion on the ground of their alleged in- 
fidelity, and from interfering with 
the liquidator elected by the other 
partners in conformity with statute. 
Gordillo v. Del Rosario, 39 Philippine 
829. 

54. Cross references: 

Continued use of firm name: 
After retirement of partner see 
supra §§ 573-576. 
By surviving partner see supra § 
684 


Contracting new obligations in behalf 
of firm see infra §§ 803, 804. 
Firm name in general see supra §§ 
147-170, 303. 
Right to firm name on distribution 
and settlement see infra § 873. 
Use of firm name in bringing action 
see infra § 833. 
- 55. White v. Ferguson, 4 Ky. Op. 
51? Carr v. Woods, 11 Rob. (La.) 
95; Rudy v. Harding, 6 Rob. (La.) 
70; Mobile Bank vy. Andrews, 2 Sneed 
(Tenn.) 535. 
56. Carr v. Woods, 11 Rob. (La.) 
95; Rudy v. Harding, 6 Rob. (La.) 
70 


Giving or renewing note for firm in- 
debtedness after dissolution see infra 


§ 804 
57. Pontiac First Commercial 
Bank vy. Talbert, 103 Mich. 625, 61 NW 


888, 50 AmSR 385. 

58. Cronly v. Kentucky Bank, 18 
B. Mon. (Ky.) 405. 

59. Cronly v. Kentucky Bank, 
pra. 

Creating new firm obligations sce 
infra §§ 803, 804. 

60. Cronly pe ke age Bank, 18 
B. Mon. (Ky.) 4 

61. Py Ce ees v. Thomas, 5 


Rob. 172. 
Md.—Owings v. Low, 5 Gill & J. 


su- 


134; Ward v. Howell, 5 Harr. & J. 
60. 

Mich.—In re Moore, 52 Mich. 112, 
L7t IN TH: 


Mo.—Evangelical Synod v. Schoe- 
neich, 143 Mo. 652, 45 SW 647; Dowze- 
lot 'v. Rawlings, 58 Mo. 75. 

N. aia es Keuren v. Parmelee, 


Paseo SL Sar 51 AmD 322; Hart v. 
Woodruff, af Hun 510. 
Tenn.—-Berryhill v. McKee, 1 


Humphr. 31. 

Tex. —Hensley v. Bagdad Sash Fac- 
tory Co., :1.Tex. A. Civ. Cas. § 718. 

Vt.—Woodworth v. Downer, 13 Vt. 
522, 87 AmD 611. 

Va.—Rootes v. Wellford, 4 Munf. 


PARTNERSHIP 


p47 OC. S.] . 1127. 


bind his former partners by admissions or represen- 
tations made after. the dissolution of the firm,°+ 
even if the person to whom the admission was made 
was unaware that the firm had been dissolved,* 
some courts follow the rule that such admissions 
will bind former partners when they concern joint 


contracts made during the continuance of the part- 


After dissolu- 


eannot | performed.®® 
(18 Va.) 215, 6 AmD 510. 

Que.—Dansereau v. Gervais, 12 Que. 
Super. 86. 

[a] Admission of indebtedness.— 
Rootes v. Wellford, 4 Munf. (18 Va.), 
215, 6 AmD 510. 

Admissions after dissolution as evi- 
dence see Evidence § 482. 

62. (Pringle v.. Leverich, 97 N. Y. 
181, 186, 49 AmR 522 [rev 48 N. Y. 
Super. 554]. 

“After a dissolution of a firm by 
the retirement of one of the members 
thereof, it is well settled that the 
surviving members cannot bind him 
by their admissions ar, Ge alt 
matters not whether the dealer to 
whom the admissions were made 
knew of the dissolution or not. It is 
sufficient that at the time the ad- 


‘missions were made, the parties mak- 


ing them had no right to bind, rep- 
resent or act for the partner who had 
retired.”’ Pringle v. egucrisn, 97 N. 
Y. 181, 186, 49 AmR 522. 
63. Garland v. Agee, 7 Leigh (34 
Va.) 362 
Admissions after dissolution as 
evidence see Evidence § 482. 
64 Scott v. Mundy, 193 Iowa 1360, 
188 NW 972,'23 ALR 460. 
65. Cross references 
Dissolution of law firm. as affecting 
contracts for services see Attorney 
and Client § 189. 
Effect of death of partner on con- 
tracts of firm see supra § 60y. 
ler of dissolution: on authority 


Agent of firm see Agency § 188. 
Firm as agent see Agency § 189. 
66. See supra § 791. 

67. Ark.—Reeves Lumber Co. v. 
Davis, 124 Ark. 143, 187 SW 171. 
(aPlpeee® ponhetEn v. Leyiy, 228 Ill. 
A. 338. 


Ind.—Kimmel v. State, 75 Ind. A. 
168, 128 NE 708, 130 NE 239. 
Iowa.—Western Stage Co. v. Walk- 


er, 2 Iowa 504, 65 AmD 789. 
La.—White v. Kearney, 2 La. Ann. 


3 


Miss.—Holmes v. Shands, 27 Miss. 
Wash.—Dew v. Pearson, 73 Wash. 
602, 1382 P 412. 

Compare Rhein v. Peeso, 194 App. 
Div. 274, 185 NYS 150 (holding that 
a patient of a firm of dentists had 
the right to select either of the part- 
ners to correct imperfect work done 
during the continuance of the firm). 

[a] Performance must be for the 
firm.—In the absence of a_ special 
agreement to make a substitution of 
the partner individually as the party 
to the contract, he can perform for 
the firm only. Dew v. Pearson, 73 
Wash. 602, 132 P 412. 

{[b] The contract of a partnership 
to cut and haul the timber on certain 
lands was not for personal services, 
and so one of the partners could 


nership relation.°®* 

Admissions in pleadings. 
admission in an answer by one partner, made after 
dissolution of the firm, is not binding upon other 
members of the partnership.®* 

[§ 799] f£. Performance of Contracts.°* 
tofore stated the partnership is generally regarded 
as continuing for the purpose of the performance of 
contracts existing at the time of dissolution.®® 
Therefore, dissolution does not as a rule deprive a 
partner of the power to perform, on behalf of the 
firm, existing contracts,®? nor does it relieve him 
from the duty of performing them or having them 
But a former partner does not remain 


It has been held that an 


As here: 


carry it out on retirement of the 
other. Reeves Lumber Co. vy. Davis, 
124 Ark. 143, 187 SW 171. 
Megs Ala.—Fail v. McRee, 36 Ala. 
Cal.—Asbestos Mfgzg., etc., 
Lennig-Rapple Engineering. Co., 
Cala Aral iinet Ore hoes 
pconn: .—Whiting v. Farrand, 1 Conn. 


tll.—Arnold v. Hart, 176 Ill. 442, 
52 NE 986 lati 75, Tl) A. 1651; 
Ind.—Dickson vy. Indianapolis Cot- 
ton Mfg. Co., 63 Ind. 9; Kimmel v. 
State, 75 Ind. A. 168, 128 NE 708, 130 
NE 239. 
Ky.—Peck-Williamson Heating, 
etc., Co. v. Miller, 118 SW 376. 
La.—Mutual Bldg., etc., Assoc. v. 
Maryland Fidelity, etc., Coi,.00) Wa, 


(Orono Pie 
26 


Ann. 291, 23_S 405. 
Mass.—-Nickerson v, Russell, 172 
Mass. ,584, 53 NE 141; Hughes v. 


Gross, 166 Mass. 61, 43 NE 10381, 55 
AmSR 375, 32 LRA 620. 

Mo.—Curtis v. Sexton, 252 Mo. 221, 
159 SW 512; Bryant v. Hawkins, 47 
Mo. 410; Dean v. McFaul, 23 Mo. 76; 
Armstrong v. Henley, 182 Mo. A. 320, 
170 SW 402; Powell v. Roberts, 116 
Mo. A. 629,.92 SW. 752. 

N. Y.—kKing v. Leighton, 100 N. Y. 
386, 3 NE 594. 

Noe ae weet v. Griffin, 104 N. C. 
141, 10 SE 16 


Philippine. east v. Maneru, 14 
Philippine 368 
Va.—Booker vy. Kirkpatrick, 26 


Gratt. (67 Va.) 145. 
Wash.—Dew v. Pearson, 73 Wash. 


602). 132 P 412) 
W. Va.—Burdett v. Greer, 63 W. 
Va. 515, 60 SH 497, 129 AmSR 1014, 


15 LRANS 1019, 15 AnnCas 935. 

Eng.—Ault v. Goodrich, 4 Russ. 
43 4 KEngCh 430, 38 Reprint 867; 
Partn. Act (1890) 5g Ste 

[a] Liability for money collected 
under contract.—(1) Where partners, 
commission merchants, receive a con- 
signment of goods for sale, and a 
dissolution of the partnership after- 
ward takes place before the goods are 
sold, and they are turned over to, and 
are sold by, the partner continuing 
in the business, the outgoing partner 
is not exonerated from his liability 
to the shipper by the mere fact that 
a special notice of the dissolution of 
the partnership was sent to such! 
shipper, containing also a statement 
that the goods of the shipper were 
left in the hands of the continuing 
partner. Dean v. McFaul, 23 Mo. 76. 
(2) So, where a firm of attorneys 
took a note for collection, and ob- 
tained judgment on it, and dissolved 
partnership before collecting the 
judgment, one member of the firm 
was held liable to the client for an 
amount collected on the note after 
dissolution of the partnership by the 
other member, and converted by the 


1128 [47 C. J.J 


hable under a contract which has been terminated by 
the adjudication of bankruptcy of the partnership.*? 
it has been held that former partners 
are not liable for a failure to perform, after disso- 
lution, a contract looking to the performance of per- 
sonal service for the partnership.*° 

and Payments.‘? 
withstanding dissolution, a partnership continues, in 
a limited sense, for the collection of firm debts or 
Henee, it is the right as well as the duty 
of each partner to collect debts due the firm and give 
Insolvency of a partner does 
not deprive him of his authority in this regard;‘# 
nor is a partner necessarily deprived of such right 
by the appointment, as collecting agent for the firm, 
or of another partner.7°® 
partner cannot deprive his copartner of the right by 
publishing a notice forbidding ereditors to pay the 
The right is taken away, however, by the 
valid judicial appointment of a receiver for the 
firm.*® It may be forfeited by a partner’s conduct,’® 
or it may he limited by agreement 


Moreover, 


[§ 800] g. Collections 


claims.?? 


discharges therefor. 


of a third person’® 


latter. *’ 


latter to his own use. Powell v. 
Roberts, 116 Mo. A. 629, 92 SW 752. 
[b] A materialman can recover 
from a firm for material furnished 
after its dissolution under a contract 


made by it before dissolution. As- 
bestos Mfg., etc., Co. v. Lennig- 
Rapple Engineering Co., 26 Cal. 


177, 146 P 188. 

[e] Notice and tender to one part- 
ner.—Where plaintiff had a contract 
obligating defendant and his partner 
to buy back land at plaintiff’s elec- 
tion, the partnership could not be so 
dissolved as to prevent defendant 
from being bound by dealings, notice, 
and tender done, had, or made to his 
partner. Curtis v. Sexton, 252 Mo. 
221 Loos W 512: 

{d] That war dissolved the firm 
since one partner lived in a Union, 
and the other in a Confederate, state, 
and that therefore one partner could 
not avail himself of the benefit of a 
contract of employment of slaves did 
not relieve him from liability on such 


contract. Booker v. Kirkpatrick, 26 
Gratt. (67 Va.) 145. 7 
[e] Term employee’s remaining 


with continuing partner after a vol- 
untary dissolution of the partnership 
and accepting his pay from such 
continuing partner do not, as a-mat- 
ter of law, constitute an abandon- 
ment of the joint contract with the 
retiring partners so as to relieve 
them from liability under the con- 
tract of employment. Nickerson v. 
Russell, 172 Mass. 584, 53 NE 141. 

ff] Contract terminated by breach 
pefore dissolution.—W here the 
breach of a contract with a firm oc- 
curs prior to its dissolution, such’ 
dissolution is no defense in an ac- 
tion for the breach, even if it ter- 
minated the contract. Peck-William- 
son Heating, etc., Co. v. Miller, (Ky.) 
118 SW 376. 

[g] Performance by solvent part- 
ner.—King v. Leighton, 100 N. Y. 


386, 3 NE 594. 
69. Lesser v. Gray, 8 Ga. A. 605, 
TOmSh Los Latte236 Uses 0, sor oCt 
Caldwell, 42S. CG. L. 


PASS ASIN Bos le Lea be) 


70. Holmes v. 
247. 

71. Compromise and settlement of 
firm: 


Claim see infra § 801. 
Debt see supra § 792. 
72. See supra § 791. 
73. Cal.—Hawn We Seventy-Six 
Land, ete, Co., 74 Cal. 418. 16 P 196. 
Hawaii. j De Freitas, 18 


Hawaii 613. 
Walsh, 75 Ill. 200; 


I1l1l.—Heartt v. 
Major v. Hawkes, 12 Ill. 298: Gor- 
14; Hansen 


don v. Freeman, 11 Ill. 
vy. Miller, 44 Ill. A. 550 [aff 145 Jl. 
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themselves.*° 
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When such an agreement exists and 
is made known to a firm debtor, he is bound to ob- 
serve its terms,*! and the liquidating partner is 
bound to act with due diligence*? and to account 
for the proceeds collected.** 


The exclusive right of 


the liquidating partner under such an agreement is 


Not- 


duct his 


One | debt.** 


of the partners 


“y # 
538, 32 NE 548]. 

Ind.—Kirk v. Hiatt,.2 Ind. 322. 
See McDowell v. North, 24 Ind. A. 
435, 55 NE 789 (administrator has 
this right where it was delegated to 
decedent by special contract upon 


dissolution). 
Ky.—wWilder v. Morris, 7 Bush 420. 


Me.—Gannett v. Cunningham, 34 
Me. 56. 

IN. Y.—Gray vesGreen, 142° Nv Y: 
316, 37 NE 124, 40 AmSR 596; Gil- 
lilan v. Sun Mut. Ins) Co., 41 IN. Y. 
376; Robbins v. Fuller, 24 N. Y. 570; 


Bennett v. Buchan, 53 Barb. 578, 5 
AbbPrNS 412 [rev on other grounds 
61 N. Y. 222]; Huntington v. Potter, 
32 Barb. 300; Fettretch v. Armstrong, 
28 N. Y. Super. 339; Ward v. Barber, 
1 E. D. Smith 423; Peo. v. Devlin, 63 
Mise. 363, 366, 118 NYS 478 [cit Cyc]; 
De Mott v. Kendrick, 20 NYS 195; 


Napier v. McLeod, 9 Wend. 120; 
Gram v. Cadwell, 5 Cow. 489. See 
Burhans v. Burhans, 1 NYS 387 (dic- 


tum, as dissolution agreement con- 
ferred such authority). 
Bint O) 


: 22 N. 
(Oh, BSH, 
Oh.—Feigley v. Whitaker, 22 Oh. 
St. 606, 10 AmR 778. 
Pa.—Riddle v. Etting, 32 Pa. 412. 


SS. €.—Lamb vy. Saltus, 5 S. C. L. 
130. 

vVt.—Ayer v. Ayer, 41 Vt. 346; 
Thrall v. Seward, 37 Vt. 573. 

[a] Application of money collect- 
ed.—The debtor is not bound to see 
that the money is properly applied 
by the coilecting partner. Major v. 
Hawkes, 12 Ill. 8. 

[b] Tbiability for failure to col- 
lect debt.—The fact that the books 
of the partnership remain after the 
dissolution in the hands of one of 
the partners does not, in the absence 
of a special undertaking to collect 
the debts, render him liable to his 
copartner for omitting to collect a 
debt. McRae v. McKenzie, 22 N. C. 


232. 
74, Major v. Hawkes, 12 Ill. 298. 
75. Gordon v. Freeman, 11 Ill. 14; 
Bristow v. Taylor, 2 Stark. 50, 3 BCL 
9 Wend. 


312, 171 Reprint 568. 
AMON i& 


76. Napier v. McLeod, 
GND Y) 1205) ine ve Smithy 
P. 108, 19 ECL 4380, 172 Reprint 629. 

77. Gillilan v. Sun Mut. Ins,- Co., 

ANION BYereioe 
Manning v. Brickell, 3 N. C. 
Ayer v. Ayer, 41 Vt. 346. 

[a] For example, by selling his 
interest to a third person and ab- 
sconding. Ayer v. Ayer, 41 Vt. 346. 

s0. Hilton v. Vanderbilt, SiZnaN we 
591; Esterly v. Bressler, 15 Pa. Su- 
per. 455 


Payment of debts. 
ship continues in a limited sense for the payment of 
firm debts,*® and each member has the right and 
duty to pay such debts.°° 
use the proceeds of a sale of firm property.°1 Where 
one partner is adjudged bankrupt, it is the remain- 


not affected by the formation of a new partnership 
between the same parties.*# 
adjudged a bankrupt, it is the remaining partner’s 
duty to collect the firm funrds.*® 
lect firm debts does not authorize a partner to accept 
payment in anything but the money due the firm.*® 
It does not authorize him to accept notes or other 
securities payable to him individuatly,®* nor to de- 
individual 


When one partner is 


The right to col- 


indebtedness xfrom the firm 


After dissolution the partner- 


For that purpose he may 


Agreements as to liquidation in 
general see supra § 796. 

81. Clark v. Reed, 7 LegGaz (Pa.) 
35, 31 LegInt 413. 

Effect of payment to partner with- ~ 
out notice of dissolution see infra § 


817. 

€2. Chretien v. Giron, 115 La. 24, 
38 S 881; Phelan v. Hutchison, 62 N. 
C. 116, 93 AmD 602. 

83. See infra § 852 


84. Esterly v. Bressler, 15 Pa. Su- 


per. 455. 

8&5. Crews v. Sweet, 125 S. C. 303, 
118 SE 613, 29 ALR 48. 

86. Kirk v. Hiatt, 2- Ind. 3227 
Kutz v. Naugle, 7 Pa. Super. 179. 

[a] For example, the receipt of a 
horse or other property is not pay- 
ment of the debt. Kirk v. Hiatt, 2 
Ind. 322. 

Arrangements on compromise and 
Sicha se of firm claim see infra § 


87. Granger v. McGilvra, 24 Ill. 
152; Lemiette v. Starr, 66 Mich. 539, 
33 NW 832. 

83. Brunson v. McLendon, 98 Ala. 
568, 18 S 523; Cannon v. Lindsey, 
$b Ala. 198) 53S 676 Te AmnSRe sss 
Lees v. Laforest, 14 Beav. 250, 51 
Reprint 283; Pritchard v. Draper, 1 
Russ &) M9 19d) 5 ine Chis 19139 
Reprint 74, Taml. 332, 12 EngCh 332, 
48 Reprint 132. 

89. See supra § 791. 

90. J. S.—Smith v. Hovland, 11 
Mid) -ossicertiorari den 271 (Uae: 
686 mem, 46 SCt 638 mem, 70 L. ed. 
943 mem]. 

lll.—Barnes v. Northern Trust Co., 
sot Ill. 112, 48 NE 31 [aff 66 Ill. A. 


Ind.—Woody v. Haworth, 24 Ind. 
A. 634, 57 NE 272. 

Iowa.—Hanks v. Flynn, 108 Iowa 
165, 78 NW 839. 

N. Y.—Gray v. Green, 142 N. Y. 
316, 37 NE 124, 40 AmSR 596; Ben- 
nett v.. Buchan, 53 | Barbs e578 ao 
AbbPrNS 412 [rev on other grounds 
61 N. Y. 222]; Huntington vy. Potter, 
32-Barb.- 300. 

Vt.—Woodworth vy. Downer, 13 Vt. 
522,37 AmD 611. ¥# 

N. B.—Hale v. People’s Bank, 2 
N. B. Eq. 433, 2 ComL 405. 

fa] Assignee of former partner’s 
interest in firm property had a right 
to pay firm debts which were a lien 
on such property. Steele v. Hsta- 
brook, 232 Mass. 432, 122 NE 562. 

Eifect of dissolution on jlability: of 
former partner see supra § 792. 

91. Smith v. Hovland, 11 F. (2a) 
9 [certiorari den 271 U. 'S. 686 mem, 
46 SCt 638 mem, 70 L. ed. 9438 mem]. 

Transfer of firm omer eha, in pay- 
ment of debts see infra § 80 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


% 


§§ 800-802] 


ing partner’s duty to pay firm ecreditors.°? 

Contribution. The right of contribution may ex- 
ist with respect to payments, on account of firm 
transactions, made after dissolution of the copart- 
nership.°® 

[§ 801] h. Compromise, Settlement, Release, and 
Arbitration.°* While the circumstances may be 
such as to prevent a former partner from compro- 
mising firm elaims,®® as a general rule after disso- 
lution any former partner has the power to ecompro- 
mise or to settle such a claim,®® or to release firm 
debtors from their obligations,®? at least in respect 
of such partner’s interest in the claim,?® and may do 
so, even though the debtor has knowledge of the dis- 
solution.®® By the terms of some statutes the part- 
ner authorized to aet in liquidation may compromise 
or release any debts due to the partnership.t Of 
course releases and compromises in good faith may 
be n.ade by a partner specifically designated to liq- 
uidate,? but even if the liquidating partner is given 
an irrevocable power of attorney for such liquidation 
his former copartners are not necessarily deprived of 
their right to release firm debtors from their obli- 
gations.* The right of a former partner to com- 
promise or to release firm claims may be modified 
by an agreement with his former copartner.* More- 
over, the right of a former partner in this regard 
has been denied where he had transferred to his 
copartner his interest in the claim,® or had trans- 


PARTNERSHIP [47 


Coss etdag 
ferred to a third person the property in respect of 
which the claim arose.“ While, according to some 
cases, a release executed in fraud of the rights of 
one of the partners, with the knowledge’ of the 
debtor, is ineffective as to such partner,’ there is 
authority for the view that the defrauded partner 
is not entitled to any relief at law.’ The authority 
to receive payment of firm debts does not include 
the power to take any sort of property in satisfac- 
tion,” and it has been held that, even under the power 
to compromise, a liquidating partner has no author- 
ity to accept fully paid-up shares in a limited com- 
pany in satisfaction of a firm claim.t® After dis- 
solution one partner cannot discharge the debt of 
a third person to the firm by a receipt given for the 
release of such partner’s individual indebtedness to 
such third person, particularly where the debtor has 
notice not to pay such partner.** The right of a 
former partner to accept securities of doubtful value 
in satisfaction of a judgment in favor of his copart- 
ner in an action by the latter to enforce a firm claim 
has been denied on the ground that such satisfaction 
would work a fraud on various persons concerned.+ 

A submission to arbitration involving firm mat- 
ters made by a former partner after dissolution may 
become binding on a former copartner by reason of 
the latter’s acquiescence and participation in the 
proceeding.t® 

[§ 802] i, Confession of Judgment.t+ Where a 


fa] Any partner may rely on such 
a statute for authority to act where 
the liquidation of partnership affairs 
was not committed to one partner. 
Hawn vy. Seventy-Six Land, etc., Co., 


92° “Kine vy. Wetehton: 200 VNAt WY: 94. Cross references: 
386, 3 NE 594; Crews v. Sweet, 125 | Compromise and settlement: 
See mesos 1 Sete OLS, nao! ar ANUR, In general see Compromise and 
3; Settlement 12 C. J. p 312 

93. Ark.—Johnson v. Peck, 58 Ark. In respect of firm debts see supra 
580, 25 SW 865. § 92. 

Cal.— Jepsen v. Beck, 78 Cal. 540,| Settlements, compromises, and re- 


2) P 184; Sears v. Starbird, 78 Cal. 
225,220 P-547> ‘Kazman vy. Light, 63 
Cal. A. 732, 200 P 768. 


Colo.—Mussetter v. Timmerman, 


11 Colo. 201, 17 P 504. 

Ill.— Volk v. Roche, 70 Ill. 297. 

Ind.—Harter v. Songer, 138 Ind. 
ode to, ATH 595s" (Price: ws Camins< 50. 
Ind. 122; Olleman v. Reagan, 28 Ind. 

elo: 

Iowa.—Farwell vy. Tyler, 5 lowa 
535. 

Kan.—Clouch vy. Moyer, 23 Kan. 
404. 

Miss.—Bass v. Taylor, 34 Miss. 342. 


N. Y¥.—Preston v. Fitch, 137 N. Y. 
41, 33 NE 77; Gates v. Beecher, 60 
N. -Y. 518, 19 AmR 207 [aff 3. Thomps. 


& C. 404]; Silverman v. Kogut, 143 
NYS 947. 

ek vs Conn, 34 [Oh St: 
187. 


Pa.—McKelvy’s App., 72 Pa. 409; 
Kelly v. Kauffman, 18 Pa. 351; Brown 
v. Agnew, 6 Watts & S. 235. 

S. C.—Eakin v. Knox, 6 8S. C. 14. 

Wis.—Logan 77 Wis. 

579, 46 NYS 877. 

{a] For example (1) a partner 
who has ‘discharged a partnership ob- 
ligation after dissolution of the co- 
partnership is entitled to contribu- 
tion from the copartner. Kazman v. 
Hight, 53 Cal. A. 732, 200 P 768.) C2) 
A partner who, after dissolution of 
the partnership, has paid a valid sub- 
‘sisting debt against the partnership 
from his own means may have con- 
tribution from the other partners. 
Gates v. Beecher, 60 N. Y. 518, 19 
R 207 {aff 3 Thomps. & C. 404]. 
(3) Where, on dissolution, a single 
debt was agreed to be still partner- 
ship property, the surviving partner 
can recover from the other’s estate 
contribution to reasonable disburse- 
ments, fairly made, in steps appro- 
priate for its ‘collection. Preston v. 
Bute wow Nee 4) is) INE TE C4) 
One partner iS entitled to contribu- 
tion from another to a sum paid by 
the former in compromising a firm 
debt after dissolution. Bass v. Tay- 
lor, 34 Miss. 342. 


Vieiray Ser: 


leases by partners during existence 

of partnership see supra § 336. 

95. Knaur v. Jones, (Tex. Commn. 
A.) 5 SW (2d) 491. 

96. Fla.—wNickels v. Mooring, 16 
Mae 6: 


Ga.—Seott v. Atlanta Wood, etc., 
Leet Works, 12 Ga. A. 216, 76 SE 

82. 

Ky.—Burns v. Treadway, 174 Ky. 


123, 191 SW 868. 

Miss.—Bass v. Taylor, 34 Miss. 342. 
tack Y.—DeMott v. Kendrick, 20 NYS 

[a] Although a partner has re- 
ceived the value of his interest¢ in 
the firm property, he has the same 
right as his copartner after disso- 
lution to settle a claim of the firm 
against a third person, until his 
rights have been terminated by ad- 
justment of the partnership affairs 
in accordance with the articles of 
partnership. DeMott v. Kendrick, 20 
NYS 195. 

97. In re Sauls, 5 Fed. 715; Morse 
v. Bellows, 7 N. H. 549, 28 AmD 372; 
Huntington v. Potter, 32 Barb. (N. 
Y¥.) 300; Weir Plow’ Co. v. Evans, 
(Tex. Civ. A.) 24 SW 38. 

[a] Consent to release of maker 
of note indorsed by partnership. 
Where the partnership has indorsed 
a note, one of the partners may, after 
dissolution, consent to the holder’s 
compounding with, and releasing, the 
maker, and his consent will bind the 
other partner to be answerable for 
the balance due. Union Bank v. Hall, 
LO) Si CyLii 245. 

{[b] Release from liability for 
wrongful attachment.—A member of 
a dissolved firm may, when acting for 
the partnership, release a_ creditor 
from all liability to the firm for hav- 
ing sued out a writ of attachment 
and having sold property thereunder. 
Weir Plow Co. v. Evans, (Tex. Civ. 
A.) 24 SW 38. 

98. Gordon y. Albert, 168 Mass. 
150, 46 NE 423. 

Huntington y. Potter, 32 Barb. 
CNEL Yee O0: 
1. See statutory provisions. 


74 Cal. 418, 16 P 196. 

[b] The fact that the debtor had 
knowledge of the dissolution does not 
render ineffective a release given by 
one partner. Hawn vy. Seventy-Six 
Land, etc., Co., 74 Cal. 418, 16 P 196. 

2. Burhans v. Burhans, 1 NYS 37. 

[a] Discharge of mortgage.—A 
partner to whom power has been giv- 
en, on dissolution, to use the firm 
name in liquidation of the business 
and who has given bond to account 
for money coming into his hands in 


[settling the business may discharge 


a mortgage held as partnership prop- 
erty. Burhans v. Burhans, 1 NYS 37. 

3. Napier v. McLeod, 9 Wend. (N. 
eo  eLeZOE 

4 Hill v. Maryland Casualty Co., 
28 Cal. A. 422, 152 P 9538. 

5. Scott v. Atlanta Wood, etc., 
Novelty Works, 12 Ga. A. 216, 76 SE 
1082; Gram vy. Cadwell, 5 Cow. (N. 
Yo 489% 

6. Brayley v. Goff, 40 Iowa 76. 

7. Hill v. Maryland Casualty Co., 
28 Cal. A, 422, 152 P 953; Brayley v. 
Goff, 40 Iowa 76. 

[a] Release of rights under em- 
ployers’ liability insurance policy, 
contrary to an agreement with the 
nonreleasing partner, held to show 
bad faith so as _to be inoperative. 
Hill v. Maryland Casualty Co., 28 Cal. 
A. 422, 152) P 953 

8. Gordon v. Albert, 168 Mass. 150, 
46 NE 423. 

9. See supra § 800. 


eey Niemann vy. Niemann, 43 Ch. D. 
[al Power of partner appointed as 


receiver.—The court may not confer 
on the liquidating partner, as receiv- 
er, power to take such shares. Nie- 
mann v. Niemann, 43 Ch. D. 198. 
Sims v. Smith, 45 S. CG. L. 565. 

12. Marx v. Valley Stone Co., 84 
Misc. 514, 147 NYS 519. 

13. McArthur v. Oliver, 53 Mich. 
299.9) NIWA Ds 

Submission to arbitration of dis- 
putes between partners see infra §$§ 
895-899. 

14. Confession of judgment by 
perey in general see supra §§ 357— 


11380 [47 C.J.] 


judgment is confessed by a former partner after the 
dissolution of the firm without the consent of his 
late copartners, such copartners are not bound there- 
by,?® even though the judgment be for a firm debt;'°® 
yet such a judgment is valid as against the partner 
After the appointment of a receiver 
in a suit for an accounting and dissolution, a con- 
fession of judgment in favor of a firm ereditor who - 
has full knowledge of the facts, which constitutes 
a preference among creditors, cannot be taken advan- 
But it has been held 
that, where a partnership consists of an active and 
a dormant partner, a confession of judgment for a 
partnership debt by the active partner will bind 
both partners, so far as the partnership property is 
concerned, even though as between themselves the 


confessing it.17 


tage of by such creditor.1® 


partnership has been dissolved.?? 


[§ 803] j. New Obligations—(1) In General. 
The dissolution of a partnership terminates the im- 
plied authority of each partner to enter into new 


15. 
228. 

La.—Conery v. Rotchford, 30 La. 
Ann. 692; Herrick v. Conant, 4 La. 
Ann. 276. 

Md.—Rhodes v. Amsinck, 38 Md. 
345. 

Mo.—Morgan v. Richardson, 16 Mo. 
409, 57 AmD 235. 

N 


Ala.—Mitchell v. Rich, 1 Ala. 


. Y.—Lambert v. Converse, 22 
HowPr 265; Waring v. Robinson, 
Hoffm. 524. 


Pa.—Mair v. Beck, 1 Pa. Cas. 360, 
2 A 218; Bennett v. Marshall, 2 Miles 
436. 

Eng.—Rathbone v. Drakeford, 6 
Bing. 375, 19 ECL 174, 130 Reprint 
1325. 

[a] Partner’s confession of judg- 
ment against himself only after dis- 
solution of the firm, upon a partner- 
ship contract, is not binding and ef- 
fective as a partnership act. Rhodes 
vy. Amsinck, 88 Md. 345. 

[b] Property bound by confession. 

—A confession of judgment by a for- 
mer partner against his firm will not 
bind property assigned by the firm 
to a remaining partner _ under an 
agreement that such remaining part- 
ner was to pay the debts of the firm. 
Mair v. Beck, 1 Pa. Cas. 360, 2 A 
218. 
Herrick v. Conant, 4 La. Ann’ 
276; McKenna vy. McSherry, 4 Pa. 
Dist. 676; Bennett v. Marshall, 2 
Miles (Pa.) 436. 

17. Herrick v. Conant, 4 La. Ann. 
Mair v. Beck, 1 Pa. Cas. 360, 2 


A 218; McKenna v. McSherry, 4 Pa. 
Dist. 676. P 
[a] Judgment confessed by the 


surviving partner, while void as 
against the estate of deceased, may 
be satisfied out of firm assets. Bauer 
Grocer Co. v. McKee Shoe Co., 87 Ill. 


A. 434. 

18. Waring v. Robinson, Hoffm. 
(Nw Y.) 524. 

19. Robison v. Kemerer, 1 Pa. C. 
Pl. 49 


20. U. S.—Bell v. Morrison, 1 Pet. 
851, 7 L. ed. 174; Lockwood v. Com- 
stock, 15 F. Cas. No. 8,449, 4 McLean 
383; Tombeckbee Bank v. Dumell, 24 
F. Cas. No. 14,081, 5 Mason 56. 

Ala.—Wilson v. Torbert, 3 Stew. 
296, 21 AmD 632. 

Cal.—Steinbach v. Smith, 34 Cal. A. 
2238, LOR: 189. 

D. 7 App. 


C.—Grafton vy. Paine, 
255. 

Ga.—Macon First Nat. Bank v. Ells, 
68 Ga. 192; Bower v. Douglass, 25 Ga. 
714; Brewster v. Hardeman, Dudl. 
138. 

Ill.— Milwaukee Harvester Co. v. 
Newell, 65 Ill. A. 612; Spurck v. Leon- 
ard, 9 Ill. A. 174. 


Ind.—Hayden vy. Cretcher, 75 Ind. 
108. 

Lowa. yard v. Clark, 29 Iowa 189. 

Ky.—Montague v. Reakert, 6 Bush 
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this power.?+ 


solution.?2 


[§§ 802-803 


obligations on behalf of the firm or of his copart- 
ners,?° and the fact that the dissolved firm’s affairs 
have not been settled will not authorize exercise of 
Nor is such authority conferred in 
most jurisdictions by an agreement that one or some 
of the members shall have exclusive power to settle 
the firm’s affairs.??' 
prevent the contracting or ineurring of obligations, 
in the due course of settling the affairs of the part- 
nership, by reason of transactions prior to the dis- 
Moreover, the rule is subject to the 
qualifications resulting from failure to give due no- 
tice of dissolution,?* and from holding out as a part- 
ner after dissolution.?° 
borrowing money to meet preéxisting obligations of 
a firm is a new contract,?° other cases hold that a 


This rule, however, does not 


While it has been said that 


liquidating partner may bind his copartners after 


debts.?7 


393; Bacon v. Hutchings, 5 Bush 595. 
La.—Richard v. Mouton, 109 La. 
ae 33 S 563; Clarke v. Jones, 1 Rob. 


: Pa TNS Oe ee 
Me.—Lane y. Tyler, 49 Me. 252. 
Md.—Hurst v. Hill, 8 Md. 399, 638 

AmD 705; Ellicott v. Nichols, 7 Gill 

85, 48 AmD 546. 

Mich.—Goodspeed v. Wiard Plow 
Co., 45 Mich. 322, 7 NW 902. 

Minn.—Boyle vy. Musser, 77 Minn. 
153, 79 NW 664. 

Miss.—Wise v. Cobb, 135 Miss. 678, 
100 S 189. 

Mo.—Campbell Mach. Co. v. Miller, 
(A.) 199 SW 559; Osborn yv. Wood, 
125 Mo. A. 250, 102 SW 580. 

N. Y.-—IXennedy v. Porter, 109 N. Y. 
526, 17 NE 426; Bennett v. Buchan, 
61_.N. Yu 222) [aff 53 Barb: 578) 5 Abb 
PrNS 412]; Schwartzman v. Pines 
tubber Co., 189 App. Div. 749, 179 
NYS 284; Payne v. Smith, 28 Hun 104; 
Gansevoort v. Kennedy, 30 Barb. 279; 
Kirby v. Hewitt, 26 Barb. 607; Sut- 
ton v. Dillaye, 3 Barb. 529. 

Oh.—Paimer v. Dodge, 4 Oh. St. 21, 
62 AmD 271; Roots v. Kilbreth, 10 
ee Dec. (Reprint) 20, 18 CinecLBul 

Or.—McKinnis v. Dodge, 103 Or. 9, 
203. P 876, 878 [cit Cyc]; Dawson v. 
Pogue, 18 Or..94,.22 P 637, 6 LRA 176. 

Pa.—Beaumont v. Sharpless, 45 Pa. 
Super. 575; Fornof’s Est., 22 Pa. Dist. 
643; Atlantic Refining Co. v. Men- 
gel, 6. Pa. Dist. 223. 

Ss. C.—Veale v. Hassan, 14 S. C. L. 
278; White v. Union Ins. Co., 10 S. 
C. L. 556,.9 AmD 726. 

Tenn.—Jones’ Case, 1 Overt. 455; 
Williams v. Whitmore, 9 Lea 262. 

Tex.—Green v. Waco State Bank, 
78 Tex. 2,14 SW 253; Long v. Garnett, 
59 Tex. 229; Lee v. Stowe, 57 Tex. 
444; Davis v. Willis, 47 Tex. 154; 
Haddock v. Crocheron, 32 Tex. 276, 5 
AmR 244; Baptist Book Concern v. 
Carswell, (Civ. A.) 46 SW 858. 

Vt.—Pratt v. Page, 32 Vt. 13. 


Wash.—Harris y. Zier, 438 Wash. 
573, -86.P. 928. 
Alta.—Imperial Oil Co., Ltd, v. 


Duplessis, 9 Alta. L. 59. 
5 BY, Sa eR eueds v. McKeen, 28 N. 
[a] To establish liability as part- 
ners of defendants, who have dis- 
solved partnership, it must appear: 
First, that plaintiff at the time the 
contract was made under which his 
account accrued knew that defendants 
had been in partnership; second, that 
he was ignorant of their dissolution; 
and third, that he made the contract 
supposing he was contracting with 
defendants as partners and in reliance 


upon their joint liability. Pratt v. 
Page, 32 Vt. 13. 
21. Portal First International 


Bank v. Brown, 130 Minn. 210, 153 NW 
522; Lubbock Grain, ete., Co. v. Fer- 
guson, (Tex. Civ. A.) 227 SW 539. 


dissolution by borrowing money to pay such firm 


Ratification. A contract creating new obligations 


22. Ind.—Chase vy. Kendall, 6 Ind. 
304; Hamilton v. Seaman, Smith 129. 

Me.—Perrin vy. Keene, 19 Me. 355, 
36 AmD 759. 

Mad.—Hurst v. Hill, 8 Md. 399, 63 
AmD 705. 

N. Y.—Gilmore v. Ham, 142 N. Y. 
1, 36 NE 826, 40 AmSR 554. : 

Oh.—Palmer y. Dodge, 4 Oh. St. 21, 
62 AmD 271. 


Pa.—In re Davis, 5 Whart. 530, 34 
AmD 574. 
Tex.—Green v. Waco State Bank, 


US Ress 2 TA SW 2538 
White, 14 Tex. 364. 

Va.—Woodson v. Wood, 84 Va. 478, 
5 SE 277. 

See Prudhomme v.. Henry, 5 La. 
Ann. 700, 701 (‘“Whei, therefore, a 
liquidating partner attempts to bind 
the partnership by a new contract, 
it cannot be considered as, per se, 
binding upon the other partners’). 

Agreement as to liquidation of part- 
eo a affairs in general see supra 

23. Gard v. Clark, 29 Iowa 189; 
Williams v. Whitmore, 9 Lea (Tenn.) 
262; Brown v. Higginbotham, 5 Leigh 
(32 Va.) 588, 27 AmD 618; Lacy v. 
McNeale, 4 D. & R. 7, 16 ECL 185. 

[a] Rule applied.—(1) Where one 
member of a parthership has, after 
dissolution thereof, defended and ap- 
pealed from a judgment rendered in a 
suit against the firm, all the members 
are liable to a surety on the appeal 
bond, who is afterward compelled to 
pay the judgment. Gard v. Clark, 29 
Jowa 189. (2) Where, after dissolu- 
tion of a law firm, payment of a pre- 
existing debt to the firm was made 
to one of the members, in a sum 
larger than that to which they were 
entitled, the other partner was liable 
therefor, although he received none 
of the proceeds. Williams v. Whit- 
more, 9 Lea (Tenn.) 262. 

[b] Liability for compensation for 
driving logs intermingled with plain- 
tiffs logs. Boyle v. Musser, 77 Minn. 
153, 79 NW 664. 

Power and duty to perform con- 
praete after dissolution see supra § 


Speake v. 


24 See infra §§ 810-822. 
a3 esa S 493.05 
, cKinnis v. Bod 2 F 
203 P 876. psi deo 
_.27. Steinbach v. Smith, 34 Cal. A. 
222, 167 P 189; Prudhomme y. Hen- 


ry, 5 La. Ann. 700; Fulton y. Pitts- 
burgh Cent. Bank, 92 Pa, 112%. Mec- 
Cowin v. Cubbison, 72 Pa. 358: In re 
pays a Sh (Ba.) 5380, 540, 34 
m ; etz v. Commercial B 
45S. ©. 216, 23 SH 13. nae 
_ “Here there is no new debt or ob- 
ligation created. The responsibility 
of the firm is precisely the same; 
and the only alteration is, as to the 
person of the creditor.” In re Dayis, 
supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 803-804] 


after dissolution, although not binding on a nonas- 
senting partner, may be ratified by him.?§ 


[§ 804] (2) Bills and Notes.2° 


follows from the principles above stated that after 
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It necessarily 


the dissolution of a partnership neither partner has 


“Under this [statutory] definition 
the identity of the person to whom 
the duty is owing may be changed 
without changing the obligation it- 
self or creating a new obligation.” 
Steinbach v. Smith, 34 Cal. A. 223, 224, 
167 P 189. 

[a] Quasi contractual liability. 
“But when it is shown that the new 
contract was entered into by the liqui- 
dating partner in good faith, under 
circumstances of necessity, or of 
manifest expediency for the interest 
of the firm, and upon its credit, and 
has actually inured to its benefit, in 
such case it is just that the partners 
should be held, if not as under a con- 
tract, at least under that equitable 
rule which forbids one man to enrich 
himself at the expense of another.” 
Paar ae v. Henry, 5 La. Ann. 700, 


701 

oeed applied.—In view of Civ. 
Code § 1427, where, after dissolution 
of the ein the liquidating partner 
borrowed money with which he paid 
debts of the firm contracted before 
dissolution, a partner who had left 
the firm was liable for money bor- 
rowed, although he was not liable on 
notes given. Steinbach v. Smith, 34 


Cale Ace 235) On Leo. 

28. Truitt-Silvey Hat Co. v. Cal- 
laway, 130 Ga. 637, 61 SE 481. 

29. Disposal of negotiable paper 


as firm asset see infra § 805. 

30. U. S.—Dick v. Laird, 7 F. Cas. 
No. 3,892,-5-Cranch C. C. 328; Draper 
Vv. Bissel, (Be. ‘Cas: No: 4,068, 3 Mc- 


Lean 275: Fraser v. Wolcott, Shuebi seh 
Cas. No. 5,065, 4 McLean 365; Tom- 
beeckbee Bank v. Dumell, 24 F. Cas. 


No. 14,081, 5 Mason 56. 

Ala.—Cunningham v. Bragg, 37 Ala. 
436. 

Ark.—Burr v. Williams, 20 Ark. 171. 

Cal.—Curry v. White, 51° Cal. 530; 
Ap cae v. Smith, 34 Cal. A. 223, 167 
P 189. 

Ga.—Silas v. Adams, 92 Ga. 350, 17 
SE 280; Bower v. Douglass, 25 ‘Ga. 
714; Bennett v. Watson, 31 Ga. A. 367, 
120 SE 802. 

Ill.— Easter v. Farmers’ Nat. Bank, 
57 Ill. 215; Whitesides v. Lee, 2 Ill. 
548; Spurck vy. Leonard, 9 Ill. A. 174. 

Ind. —King v. Barbour, 70 Ind. 35; 
Whitworth v. Ballard, 56 Ind. 279; 
Conklin v. Ogborn, 7 Ind . 553; Hunt- 
ington-White Lime Co. 'V. Mock, 14 
Ind. A. 221, 42 NE 761. 

Iowa.—Van Valkenburg, v. Bradley, 
14 Iowa 108. 

Ky.—Merrit v. Pollys, 16 B. Mon. 
855; Sandford v. Sandford, 6 Ky. Op. 
218. 

La.—Monroe Bank v. E. C. Drew 
Inv. Co.) 126. fa. 1028, 53'S, 129, 32 
LRANS 255; Meyer v. Atkins, 29 
-La. Ann. 586; Peet v. Riley, 26 La. 
Ann. 712; Durkee -v. Price, 11 La. 
Ann. 333; Lowe v. Penny, 7 La. Ann. 
356; Johnson v. Marsh, 2 La. Ann. 
772; Offutt v. Breedlove, 4 La. 31. 

Me.—Perrin v. Keene, 19 Me. 355, 
36 AmD 759; Stearns vy. Burnham, 4 


Me. 84. 
Md.—Hurst vy. Hill, 8 Md. 399, 63 
AmD 705. 


Mass.—Whitman y. Leonard, 3 Pick. 
177; Fowle v. Harrington, ih Cush. 
146; Robb v. Mudge, 14 Gray 534. 

Mich.—Smith v. Shelden, 35 Mich. 
42, 24 AmR 529. 

Minn.—Leithauser v. Baumeister, 
47 Minn. 151, 49 NW 660, 28 AmSR 
336. 

Miss.—Boswell v. Lynchburg Shoe 
Co., 110 Miss. 553, 70 S 689; Maxey v. 
Strong, 53 Miss. 280; "Brown v. 
Broach, 52 Miss. 536. 

Mo.—Knaus v. Givens, 110 Mo. 58, 
19 SW 535; Richardson v. Moies, 31 
Mo. 430; Patterson v. Camden, 25 Mo. 
13; Long v. Story, 10 Mo. 636; Citi- 
zens’ Trust Go. v. Coppage, (A.) 227 
SW 1057; Osborn v. Wood, 125 Mo. 


A, 250, 102 SW 580. 

N. Y.—Gale v. Miller, 54 N. Y. 536 
[aff 1 Lans. 451]; Union Nat. Bank 
v. Dean, 154 App. Div. 869, 139 NYS 
835 (recognizing rule); Mitchell v. 
Ostrom, 2 Hill 520; McPherson v. 
Rathbone, 11 Wend. 96; Bristol v. 
Sprague, 8 Wend. 423; Graves v. Mer- 
ry, 6 Cow. 701, 16 AmD 471; Lansing 
v. Gaine, 2 Johns. 300, 3 AmD 422. 

Oh.—Palmer v. Dodge, 4 Oh. St. 21, 
62 AmD 271; Haven v. Goodel, 1 Disn. 
26, 12 Oh. Dec. (Reprint) 465. 

Or.—McKinnis v. Dodge, 103 Or. 9, 
2ZOSTIP Soo ombeit Cyelk 

Pa.—McCleery v. Thompson, 130 
Pa. 4438, 18 A 735; McCowin v. Cub- 
bison, 72 Pa. 358. 

S. C.—Heckheimer v. Allen, 89 S. 
C2) a A ae Sun, MLO oe CL ome yic 1G 
Loomis v. Pearson, LODSHIO. Ei 4705 
State Bank v. Humphreys, LAS FCo BD: 


388; Hammond vy. Aiken, 24 S. C. Eq. 
119. 

Tenn.—Fowler v. Richardson, 3 
Sneed 508; McElroy v. Melear, 7 
Coldw. 140. 


Tex.—Green v. Waco State Bank, 
78 Tex. 2, 14 SW 253; Brown v. Chan- 
cellor, 61 Tex. 437; Long v. Garnett, 
59 Tex. 229; Davis v. Willis, 47 Tex. 
154; Haddock v. Crocheron, 32 Tex. 
276, 5 AmR 244; White v. Tudor, 24 
Tex..639, 76 AmD 126; Crawford v. 
Austin, (Civ. A.) 293 SW 275; Recla- 
MA tion OOo. LSimmons Civ AL) 
293 SW 194; Planters’ State Bank 
v. Creekmore, (Civ. A.) 257 SW 694; 
Lubbock Grain, ete., Co. v. Ferguson, 
(Civ. A.) 227 SW 539; Bizzell v. Hill, 
(Civ. A.) 37 SW 178. 

Vt.—Woodworth v. Downer, 13 Vt. 
522, 37 AmD 611; Scott v. Shipherd, 
3 Vt. 104; Woodford v. Dorwin, 3 
Vt. 82, 21 AmD 573. 

Va.—Woodson v. Wood, 84 Va. 478, 


5 SH 277. 
W.- Va.—Roots v. Mason City Salt, 
ete., Co.,. 27 W.: Va. 483. 


Eng.—Newsome v. Coles, 2 Campb. 
61 Wright ve Pulham, »22Chite 12d, 
18 HCL 542, 1 Stark. 375, 2 ECL 146, 
171 Reprint 501; Dolman vy. Orchard, 
22C, +& Prti04, 12) WCEP AT4 “17 2) Re- 
print 47; Williams v. Keats, 2 Stark. 
290, 3 ECL 413, 171 Reprint 649. 

Ont.—Standard Bank vy. Dunham, 
14 Ont. 67. 

Power of partner to waive demand, 
protest, and notice after dissolution 
see Bills and Notes § 978. 

31. Ga.—Macon First Nat. Bank 
v. Ells, 68 Ga. 192; Mims v. Brook, 
3 Ga. A. 247, 59 SE 711. 


ae aa Meas v. Seaman, 1 Ind. 
oO. 
Iowa.—Van Valkenburg v. Bradley, 


14 Iowa 108. 

La.—Carr v. Woods, 11 Rob. 
Rudy v. Harding, 6 Rob. 70. 
Me.—Lumberman’s Bank vy. Pratt, 
51 Me. 563. 

Mo.—Seufert v. Gille, 230 Mo. 453, 
131 SW 102, 31 LRANS 471; Moore 
v. Lackman, 52 Mo. 323; Richardson 
v. Moies, 31 Mo. 430; Long vy. Stony, 
10 Mo. 636; Osborn v. Wood, 125 Mo. 
A. 250, 102 SW 580. 

N. Y.—National Bank vy. Norton, 1 
Hill 572. 

Oh.—Wilson v. Forder, 20 Oh. St. 
89, 5 AmMR 627; Palmer v. Dodge 4 
Oh. St. 21, 62 AmD 271. 
ae: C.—Foltz v. Pourie, 2 S. C. Eq 

Tex.—Brown v. Chancellor, 61 Tex. 
437; Long v. Garnett, 59 Tex. 229. 

Utah.—Commercial Nat. Bank vy. 
Brinton, 45 Utah 265, 145 P 42. 
omnes v. Kennedy, 20 Wis. 

Iing.—Spenceley v. Greenwood, 1 
Wess. BAS. 

ae ae also Hathaway v. Bole, 224 Ill. 

39 (same result where renewal w as 
te in firm name). 

32. Conn.—Dean  v. 28 


95 


Savage, 
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implied authority to bind the firm or his copartners 
by making,*° renewing,*! or indorsing®? negotiable 
paper in the firm name, and this is true, even though 
the obligation be given for a firm debt,** or, in most. 


Conn. 359;New Haven County Bank 
v. Mitchell, 15 Conn. 206. 

Ind.—Stair v. Richardson, 108 Ind. 
429, 9 NE 300. 

Towa.—Van Valkenburg v. Bradley, 
14 Iowa 108. 

La.—Bogereau v. Guéringer, 14 La. 
Ann. 478; Carr v. Woods, 11 Rob. 95; 
Rudy v. Harding, 6 Rob. 70; Nott v. 
Douming, 6 La. 680, 26 AmD 491; 
Poignand v. Livermore, 5 Mart. N. 


Rot Walker v. McMicken, 9 Mart. 
Me.—-Lumberman’s Bank v. Pratt, 
51 Me. 563. 


Mass.—Parker v. Macomber, 18 
Pick. 505; Fowle v. Harrington, 1 
Cush. 146. 

Mo.—McDaniel v. Wood, 7 Mo. 548. 
nae H.—Fellows v. Wyman, 33 N. H. 

N. Y.—Sanford v. Mickles, 4 Johns. 
224. 

Oh.—Rice v. Goodenow, Tapp. 94; 
Merrick v. Merchants Nat. Bank, 11 
Seat 293, 8 OhNP 411. 

S. CG.—White v. Union Ins.) Cog 
LOS.) Ch hie 5566 oe Amie iG. 

Tenn.—Martin v. Kirk, 2 Humphr. 
529); Dickerson Vv. ‘Wheeler, 1 
Humphr. 51. ; 

Tex.—Tarver v. Evansville Furni- 
yore Co., 20 Tex. Civ. A. 66, 48 SW 

Va.—Woodson v. Wood, 84 Va. 478, 


5 SH 277. 

Eng.—Abel vy. Sutton, 3 Esp. 108, 
170 Reprint 556; Kilgour v. Finlyson, 
1. H. Bl. 155,126 Reprint, 92. , But 
see Lewis v. Reilly, 1 Q: °B. 349, 351) 
41 ECL 572, 113 Reprint 1165 (where 
the court said: “The partnership 
could not be dissolved as to this bill, 
so as to prevent it from being en- 
dorsed by either defendant in the 
name of the firm’’). 

33. Ala.—Fontaine vy. Lee, 6 Ala. 


889. 
Ark.—Burr v. Williams, 20 Ark. 
34 Cal. 


aha 

Cal.—Steinbach vy. Smith, 

Ga. Adams, 92 Ga. 350, 
17 SE 280; Macon First Nat. Bank 
Chastain, 5 Ga. 166s 48 AmD | 247; 
Bennett v. Watson, 31 Ga. AN 865 120 
Aes —Spurck yv. Leonard, 9 Ill. 

c Van Valkenburg v. B 
14 Towa 108. She 


A. 223, 167 P 189. 
v. Ells, 68 Ga. 192; Humphries v. 
SE 802. 
A. 
Iowa. 
Ky.—Merrit v. Pollys, 16 B. Mon. 


Bae Moraga v. Sandford, 6 Ky 
p ee Mullins v. Si ki 
ap ey imp inson, 
La. 
Iniv..) Cois 026. Lal, 1028, 53S 129, 32 
la NS 255; Carrave Woods, 11 Rob. 
5 
Mich.—Carleton v. Jenne 
Mich. 110, 3 NW 284. eae 
Minn.—Bryant v. Lord, 19 Minn. 


396. 
Miss.—Boswell v. Lynchburg Sh 
pee Nite ER 558, 70 S 689. . Ay 
n.—Palmer v. Dodge, 4 “Oh. : 
21, 62 AmD 271. a oe 


Or.—McKinnis v. Dodge, 103 Or. 
9, 203 ie 876, 878 [eit Cyc]. 
a ov. McSherry 1 


LackiLesN 230. 

S. C.—Heckheimer vy. Allen, 89 S$ 
(Oh 452, 454, 71 SE 1033 [cit ek 
But see Burris v. Whitner, 3 
510 [eontrary dictum, disappr Heck 
heimer v. Allen, 89 Sc! 452, 454, 71 
SH 1033 | (cit Cyc)]. 

Tenn.—Fowler vy. 
Sneed 508. 


Richardson, 3 


Tex.—Haddock v. Crocheron, 32 
Tex. 276, 5 AmR 244; White v. Tu- 
dor, 24 Tex. 639, 76 AmD 126: Rec- 
lamation Co. v. Simmons, (Civ. A.) 
293 SW 194; Lubbock Grain, eter; ;Cox 
v. Ferguson, (Civ. A.) 227 SW 539; 
Bizzell v. Hill, (Civ. A.) 37 SW 178; 
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jurisdictions, by the liquidating partner.*# 
courts, however, take the view that the liquidating 
partner has this power,®® but that the transaction 
must be a bona fide one in connection with the liqui- 
After dissolution a partner 
may indorse and transfer a note made to his individ- 
ual order by the partnership during its existence, 
and the partnership remains liable on the note.3* 
The foregoing rules denying the authority of a for- 
mer partner to bind his copartner are subject to the 
qualifications resulting from failure to give due no- 


dation of firm affairs.?® 


tice of dissolution.?® 


Conferring authority and ratification. 
to do either of these acts after dissolution may be 
given during the existence of the partnership,®® or 
at a later time;*® and such act, although unauthor- 
ized when done, may be ratified.*+ 


ae v. Heintze, (Civ. A.) 23 SW 
417. 

Eng.—Dolman vy. Orchard, 2 C. & 
P. 104, 12 ECL 474, 172 Reprint 47. 

34, U. S.—Lockwood v. Comstock, 
15 FB. Cas. No. 8,449, 4 McLean 383. 
See Wood v. Todd, 251 Fed. 530; 539, 
163 CCA 524 [cit Cyc] (recognizing 
the general rule but applying the 
law of Pennsylvania). 

Ala:—Brown v. Bamberger, 110 Ala. 
oan 20 S 114; Myatts v. Bell, 41 Ala. 


Ga.—Macon ‘First Nat. 

Hills, 68 Ga. 192. 
Ill.—Montreal Bank v. Page, 98 Ill. 
Ogborn, 7 Ind. 


109. 
Ind.—Conklin v. 
553; Hamilton v. Seaman, 1 Ind. 185. 
lowa.—Van Valkenburg v. Bradley, 
14 Iowa 108 [overr Kemp v. Coffin, 
3 Greene 190]. 
La.—Monroe Bank v. E. C. Drew 
Inv. Col, 126 lay 1028, 53 S-129, 32 


LRANS 255. 
Keene, 19 Me. 355, 


Bank  v. 


Me.—Perrin v. 
36 AmD 759. 

Mich.—Potter v. Tolbert, 113 Mich. 
486, 71 NW 849. 

Mo.—Long v. Story, 10 Mo. 636. 

IN Ye uska vausmith,, -soibarb. 15.00% 
National Bank v. Norton, 1 Hill 572. 


Oh.—Palmer v. Dodge, 4 Oh. St. 
21, 62 AmD 271. 

S. C.—Planters’, etc., Bank v. Gal- 
liott, 26 S. Cc. L. 209, 36 AmD 256; 
State Bank v. Humphreys, 12 S. C. 
L. 388; Martin v. Walton, 12 8. C 
16. 


Tenn.—Fowler v. Richardson, 3 


Sneed 508; Martin =v. Kirk, 2 
Humphr. 529. ; 

Tex.—Bizzell v. Hill, (Civ. A.) 37 
Sw 178. 

Va.—Parker v. Cousins, 2 Gratt. 
(48 Va.) 372, 44 AmD 388. 

Eng. Kilgour v. Finlyson, 1 H. BI. 
155, 126 Reprint 92. 

And see cases supra notes 30-33. 

[a] Authority to use firm name 
in liquidation does not confer power 
to bind the firm on notes or bills 
made or indorsed for renewal of for- 
mer liabilities. National Bank v. 
Norton, 1 Hill (N. Y.) 572; Martin 
vy. Kirk, 2 Humphr. (Tenn.) 529. 

35.- Wood v. Todd, 251 Fed. 530, 
163 CCA 524 (applying law of Penn- 
sylvania); Meyran v. Abel, 189 Pa. 
215, 42 A 122, 69 AmSR 806; Sieg- 
fried v. Ludwig, 102 Pa. 547; Fulton 
vy. Pittsburgh Cent. Bank, 92 Pa. 112; 
Lloyd v. Thomas, Gomera. 68; McCow- 
in v. Cubbison, 72 Pa. 358; Ward v. 
Tyler, 52 Pa. 393; Brown vy. Clark, 14 
Pa. 469; Robinson vy. Taylor, 4 Pa. 
242: Dundass v. Gallagher, 4 Pa. 
205; Petrikin v. Collier, 1) Past 2473 
Houser v. Irvine, 3 Wales, STS Gan) 
345, 38 AmD 768. 


36. Lloyd v. Thomas, V9 Pas 68. 

37. Temple v. Seaver, 11 Cush. 
(Mass.) 314. 

38. See infra §§ 810-822. 

39. U. S.—Greatrake v. Brown, 10 
F. Cas. No. 5,748, 2 Cranch C. C. 541. 

Ill.—Oneida State Bank v. Peter- 
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Some 


cutes it. 


a. In General. 


[$§ 804-805 


ification does not include stipulations in a note of 
which the ratifying partner had no knowledge.** 

Liability on new obligation of partner who exe- 
Although an unauthorized signing or in- 
dorsement does not bind the firm, it is binding on 
the partner who executes it.** 

[§ 805] 6. Control and Disposition of Firm Prop- 
erty and Title and Ownership after Dissolution*+— 
In general after dissolution each 
partner has an equal right to the possession of firm 
assets,*® and has the right and duty to dispose of 


them for the purpose of liquidating the firm af- 


Authority | fairs.*® 


However, rat- | an agreement, if 
‘son, 226 Ill. A. 381, 384 [quot Cyc]. 

Iowa.—Star Wagon Co. v. Swezy, 
59 Iowa 609, 13 NW 749, 52 Iowa 391, 
3 NW 421; Van Valkenburg v. Brad- 
ley, 14 Iowa, 108; Kemp v. Coffin, 3 
Greene 190. 

Mo.—Richardson v. 31 Mo. 
430; Osborn wt Wood, A. 
250, 102 SW 580. 

En g.—Lewis v. Reilly, 1 Q. B. 349, 
41 HCL 572, 113 Reprint 1165; Usher 
Vv. Dauncey, 4 Camp. ONG LT Re= 
print 32. 

N. S.—Pitfield v. MroOpeeiaus ci eNeais. 

ou 


125. 
Ve olark, 
110 


Moies, 
125 Mo. 


40. 
Fed. 18. 

Ala.—Brown  v. 
Ala. 342, 20 S114: 


Bamberger, 


Conn.—New Haven County Bank v. 
Mitchell, 15 Conn. 206. 
aes = BOmes v. Douglass, 25 Ga. 
714. 


Ill. Easter v. Farmers’ Nat. Bank, 
Sills 25: 

Iowa.—Van Valkenburg v. Bradley, 
14 Iowa 108. 

Mass.—Yale v. Ames, 1 Metc. 486. 

Mich.—Pontiac First Commercial 
Bank. v. Talbert, 108 Mich. 625, 61 
NW 888, 50 AmSR 385. 

Mo.—Seufert v. Gille, 230 Mo. 453, 


131 SW 102, 31 LRANS 471. 

Mont.—Williston v. Camp, 9 Mont. 
88, 22 P 501. 

N. Y.—Randolph v. Peck, 1 Hun 
138; Gould v. Horner, 12 Barb. 601, 
CodeRepNS 356; Graves v. Merry, 6 
Cow. 701, 16 AmD 471. 

S. C.—Myers v. Huggins, 32 S. C. 


L. 4738. 
Tenn.—Mobile Bank v. 
Sneed 535. 
Vt.—Douglass v. Hall, 22 Vt. 451. 
Eng.—Smith v. Winter, 4°‘M. & W. 
454, 150 Reprint 1507. 
[a] Assent may be implied.—Seu- 
fert v. Gille, 230 Mo. 453, 131 SW 
102, 31 LRANS 471; Graves v. Merry, 


Andrews, 2 


6 Cow. (N. Y:) 701, 16 AmD 471. 

41. U. S—Sanborn v. Stark, 31 
Fed. 18; Draper v. Bissel, 7 F.: Cas. 
No. 4,068, 3 McLean 275. 

Ala.—Brown v. Bamberger, 110 
Ala. 342, 20 8 114. 

Ga.—Silas v. Adams, 92 Ga. 350, 
17 SE 280; Roberts vy. Barrow, 53 
Ga. 314; Chamberlain v. Stone, 24 
Ga. 310. 

I1l.— Easter v. Farmers’ Nat. Bank, 
BY (BURR AIL sys 

Ind.—Whitworth v. Ballard, 56 Ind. 
279; Carter v. Pomeroy, 30 Ind. 438; 


Conklin v. Ogborn, 7 Ind. 553 


La.—Peet v. Riley, 26 La. Ann. 712. 
Me.—Waite v. Foster, 33 Me. 424. 
Mass.—Eaton v. Taylor, 10 Mass. 


54; Fowle v. Harrington, 1 Cush. 
146. 

Oh.—Wilson vy. Forder, 20 Oh. St. 
89, 5 AmR 627. 

*Pa.—Myers Wie Sprenkle, 13 
YorkLegRec 181. 

R. I.—Murray v. Ayer, 16 R. I. 665, 
19 A 241. 

Tenn.—Hatton v. Stewart, 2 Lea 
233: 


However, the firm members may agree that 
one or more of their number shall have exclusive con- 
trol and the exclusive right to dispgse of the part- 
nership property.** 


Even in the absence of such 
one partner disposes of his interest 


[a] Acts held to constitute rati- 
fication: (1) Partial payment. LHa- 
ten: Vo NTtaylor,’ 10. eMasss5 54: (2) 
Promise to pay the notes. Draper 
v. Bissel, 7 F. Cas. No. 4,068, 3 Mc- 
Lean 275. (3) Bringing suit as in- 
dorsees. Murray v. Ayer, 16 R. I. 


665, 19 A 241. 

[b] Acts held not to constitute 
ratification: (1) Mere silence. Hat- 
ton v. Stewart, 2 Lea (Tenn.) 233. 
(2) Mere acknowledgment of indebt- 


egies: Conklin v. Ogborn, 7 Ind. 
22. Brown v. Bamberger, 110 Ala. 


342, 20 S 114; Wilson v. Forder, 20 


Oh. Stee 5’ AmR 627. 


3. S.—Tombeckbee Bank v. 
Dumell, 24 F. Cas. No. 14,081, 5 Ma- 
son 56. 
= Conta Dean v. Savage, 28 Conn. 
vo . 
gph Merrit v. Pollys, 16 B. Mon. 
ooo. 

Mass.—Fowle v. Harrington, 1 
Cush. 146. 


Or.—McKinnis v. Dodge, 
9,=203 P8776. 
Effect on liability of nonassenting 
members see supra § 792 
44. Cross references: 
Accounting for profits made after 
dissolution see infra § 852. 
Control and disposition of firm prop- 


103 Or. 


erty after death of partner see su- 

pra §§ 6138, 616-619. 

Liability. of former partner for in- 

terest see infra § 876. 

45. Gray v. Green, 142 N. Y. 316, 
37 NE 124, 40 AmSR 596. Compare 
Keller v. Keller, 193 Ill. A. 423. 

46. U. S.—Smith v. Hovland, 11 
EF. (2d) 9 [certiorari den 271 U. S. 
686 mem, 46 SCt 638 mem, 70 L. ed. 
943. mem]; Montross v. Mabie, 30 
Fed. 234. 

Iowa.—Bach v. State Ins. Co., 64 
Iowa 595, 21 NW 99. 

INES Y: —Bennett Vv. Buchan, 61 No Yo 
222 [aff 53 Barb. 578, 5 AbbFrNS 
412]; Robbins v. Fuller, 24 -SNee DYs. 
570; Van Doren v. Horton, 19 Hun 7. 

Pa.—Nixon v. Champion, 4 LegGaz 
73,°>29 LegInt~—76. 

Ont.—Murphy v. Yeomans, 29 U. C. 
CoP 42 

Compare Hockin v. Whellams, 6 
Man. 521 (considering it doubtful 
whether -one partner, after dissolu- 
tion, can assign a judgment). 

[a] Book - account.—Loftus v. 
Benjamin, 122 NYS 275. 

47. Conn.—Stantén v. 26 
Conn. 444. 
Ill.—Renfrow v. Pearce, 68 Ill. 125. 
N. J._-Baldwin v. Johnson, 1 N. J. 


Lewis, 


Eq. 441. 

aah Y.—Smith v. Underhill, 19 NYS 
Oh.—Jones Vv... Jones,.. 18° Oh: Cir: 

Ctz 260) sLOeOne Cit: Dec. Tile 
Pa.—Nixon v. Champion, 4 LegGaz 


73, 29 LegInt 76. 

Tenn.—Mygatt v. McClure, 3 Head 
495; Hetterman Bros. Co. v. Young, 
(Ch. A.) 52 SW 5382. 

[a] The personal representative 


a a ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 805] 


in the firm to a stranger,’ or permits it to be trans- 
ferred to a trustee in bankruptey,*® the right to the 
control and disposition of firm assets vests in the 
other partners. Moreover, where the partnership is 
dissolved by the fraudulent act of one of the part- 
ners, the other partner is entitled to retain the pos- 
session of the partnership assets, at least until such 
time as will permit the winding up of the business.°° 
But there is authority for the view that in case of 
a sale the nonselling partner does not have the right 
to the control and eustody of the partner’s effects 
and to settle and close the business of the firm with- 
out interference on the part of the purchaser of 
the selling partner’s interest.°! The right of the 
solvent partner to possession and control is only for 
the purpose of satisfying firm liabilities and of turn- 
ing the firm’s effects into money for the benefit of 
all concerned.®? In some eases a former partner has 
been regarded, or referred to, as a trustee in respect 
of firm property which is in his possession after 
dissolution,®*® as for instance a solvent partner after 
dissolution as a result of the bankruptcy of another 
partner.°* These powers continue only so long as 
is necessary for the purpose of winding up the af- 
fairs of the partnership,®® and it has been laid down 
that, where there is a provision in the partnership 
agreement for a division among the partners of the 
firm assets, one member cannot after dissolution dis- 
pose of the share of the other partner where no 
rights of firm creditors are involved.*® Although 
one partner has been designated to liquidate firm 
affairs, his right to the possession of firm assets may 
be affected by the fact that he is a debtor to the 
firm.>? 

Negotiable paper.°’ The power of a partner to 
confer title to negotiable paper payable to the firm 
by an indorsement in the firm name after dissolution 
has been denied.°® But specific authority to dis- 
pose of a note payable to the firm authorizes a trans- 
fer by an indorsement “without recourse.” °° More- 
over, it has becn held that, where a former partner 


of the liquidating partner was held 51. 
entitled to the possession of the firm | 326. 
assets where the dissolution agree- 52. 
ment conferred title on such partner. | 386, 3 NE 594 
Smith v. Proskey, 39 Mise. 385, 79 53. 
NYS 851 [rev 82 App. Div. 19, 81 NYS | 230; 
424 (rev 177 N. Y. 526 mem, 69 NE 
1131 mem)]. Whitwell, 

[b] A book account representing | Allison v. 
a debt due the firm may be assigned fa] 
by a liquidating partner who is au- 
thorized to sell and dispose of the 
“property” and “assets” of the co- 
partnership. Stanton v. Lewis, 26 
Conn. 444 

Agreements in respect of liquida- 
tion in general see supra § 796. 

48. Reece v. Hoyt, 4 Ind. 169; 
Chase v. Scott, 33 Iowa 309; Menagh 
v. -Whitwell, 52 N. Y. 146, 11 AmR 
683; Macdonald v. Trojan Button- 
Fastener Co., 10 NYS 91 [aff 9 NYS eeu ae 
383]. See also infra § 808. 386, 3 NE 594. 

[a] Whe purchaser of a partner’s [a] 
interest in a partnership cannot in- 
terfere with the assets as against the 


Marsh v. 
52 N. 


equally, 
the firm. 
Cas. No. 
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Ballard y. Callison, 4 W. Va. 59. 
King v. Leighton, 100 N. Y. 


Ruggles v. Buckley, 23 F. (2d) 
Bennett, 
No. 9,110, 5 McLean 117; 
Y. 146, 11 AmR 683; 
Davidson, 17 N. C. 79. 
Trustee for creditors.—It has 
becn held that a partner who, on dis- 
solution of the firm, : 
assets and agrees to pay the firm debts 456. 
is a trustee for creditors of | Vt- 

Marsh v. 
9,110, 5 McT.ean 117. 

Former partners as trustees in 
general see supra § 794 

Surviving partner as trustee see 
supra §§ 608, 638. 
Kinz v. Leighton, 100 N. Y. 


Such solvent partner’s right 63 
to the possession and control of ‘firm | 9¢9 ° 
assets is limited to the purpose of 
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has become the owner of a negotiable instrument 
payable to the firm, which had previously heen in- 
dorsed in the firm name, he may transfer such paper 
to a third person.®+ 

Real property.°2 One of several partners, when 
conveyance is necessary for the payment of firm 
debts, may pass an equitable title to the purchaser.”* 
But according to one view prior to the winding up 
of the firm affairs neither party has a right to scll 
firm realty or his interest therein except for the 
purpose of paying firm debts.°* When a partner- 
ship vests the legal title to land in a trustee, with 
power of management and sale, the dissolution of 
the partnership does not terminate the power.°® In 
Porto Rico an attorney in fact of a partner with 
authority to appoint a liquidator with power to dis- 
pose of partnership assets has authority to confer 
on such liquidator the power to sell real property and 

real rights.°* The validity of a lease of certain real 

property by a former partner, as liquidator, has been 
denied where by the deed of dissolution the part- 
nership property was vested in him as absolute 
owner.®* A transfer of certain real property to 
one of the former partners in connection with dis- 
solution and the liquidation of firm affairs is, not 
such a sale as will authorize the cancellation, by the 
transferee, of a lease to a third person from the 
partnership, under a provision of the lease for ean- 
ecllation in case of sale.°§ 

A liquidating partner cannot transfer to a third 
person his right to dispose of partnership property 
to pay the partnership debts.°® 

Liquidation in civil law jurisdictions. In general 
a member who disposes of firm property must not 
act to the prejudice of his copartners or of firm 
creditors.*° Where a liquidator has been duly se- 
lected in accordance with the code provision appli- 
cable, a court of equity 1s authorized to put such 
liquidator into possession of the firm property.7+ 

Disposing of individual interest. The right of a 
partner after dissolution to sell to a third person 


Stair v. Richardson, 108 Ind. 
429, 9 NE 300; Sanford v. Mickles, 4 
Johns: (GN. 2Y)) 2245  Scem Curry ov. 
Burnett, 36 Ind. 102. See also Geort- 
ner v. Canajoharie, 2 Barb. (N. Y.) 
625 (sale of draft by insolvent part- 
ner with intent to apply procceds in 
payment of individual debts held 
fraudulent and void). 

Creating new liability by indorse- 
ment in firm name see supra § 804. 

Yale v. Hames, 1 Metc. (Mass.) 

See also Douglass vy. Hall, 22 
451 (note payable ‘to the late 
firm of,’ ete., or order held properly 
indorsed ‘‘without recourse” in firm 
name by one surviving member to 
whom the other survivor had trans- 
ferred his interest in the note). 
aoe Fletcher v. Anderson, 11 Iowa 
228. 

62. Nature of real property. after 
dissolution see infra § 80 
Dupuy vy. Heat ee cer LU-Caks, 


GE eas. 
Menagh vy. 


takes the firm 60. 


Bennett, 16 F. 


64. McKee v. Covalt, 71 Kan. 772 


other partner who has not consented pan ige tne ae oie Pee to wae 81 PeAT5: : 

to the sale and who refuses to ad-|PeSt advantage ol a concerned. 65. Fuller v. Peabody, 1 F. 

mit the pha eer as a copartner. SL ANS Leighton, 100 N. Y. 386, 3 | 965, Me AAS 

Reece v. oyt, 4 Ind. 169. aN it : 66. Sobrino v. San Juan gis- 
Effect of sale of partner’s interest 55. Hogendobler v. Lyon, 12 Kan. |trar, 27 Porto Rico 425. ein 

to stvanger in general see supra §§ | 276; _ Nathan vy. Bacon, 75, N. J. Eq. 67. Porto Rico Fruit Exch. wv 

571, 780. : : 401. 72 A 359. San Juan Registrar, 27 Porto Rico 
49, King v. Leighton, 100 N.Y. 56. Phillips v. Reeder, 18 N. J. Eq. | 695. 

386, 3 NE 594; Fraser v. Kershaw, 2 | 95 68. Langlois v. Dubray, 17 Que. 


Kay & J. 496, 69 Reprint 878 (recog- 57. 
nizing rule). | 
Title of trustee in bankruptcy of | mem]. 
partner to partnership assets see 58. 
Bankruptcy § 223. 
50. Moroponlos v. C. H. & O. B. 


Fuller, 186 Cal. 679, 200 P 601. § 817 


Weston _v. Watts, 8 NYS 633 
faff 121 N. Y. 678 mem, 


Authority to issue negotiable 70. 
instruments in firm name after dis-|La. 501 
solution see supra § 804; 


Super. 328. 

24 NE 1095 69. Fraser v. Kershaw, 2 Kay & 
J. 496, 69 Reprint 878. 

Claiborne v. His Creditors, 18 


and infra 71. Gordillo v. Del 


Rosario, 
Philippine 829, 3 
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the interest of such partner in firm property has heen 
recognized.‘ 

[§ 806] b. Incidents and Methods of Disposal.** 
Separate transfers by the firm members in connec- 
tion with a firm sale of the firm business and prop- 
erty may be given the same effect as a single con- 
veyance executed in the firm name.** The right of 
the liquidating partner to sell at public auction has 
been recognized.?® While the duty of a liquidating 
partner to sell certain property in an artificially high 
market has been asserted,** even though such sale 
may be detrimental to his individual interests,‘* it 
has been held that in disposing of firm assets it is 
the duty of a partner not to.speculate for higher 
profits at the other partner’s risk.’® A partner, after 
dissolution of the partnership, has no power to ere- 
ate a legal lien upon its assets by a chattel mortgage 
executed by him in his own name,*® although such 
mortgage in connection with an agreement to give 
a mortgage made prior to dissolution may ereate an 
equitable lien.®° 

A division of partnership assets after dissolution 
is an act performed by the partners in their indi* 
vidual capacity, and not as a “firm.” $1 

Real property.*2 A deed from all the members of 
a firm of realty taken in the firm name will convey 
a good title.8? In Porto Rico notwithstanding the 
dissolution of a firm and the fact that it is in liqui- 
dation, a sale should and must be made in the name 
of the partnership.** 

Who may purchase. The right of a partner to 
purchase at a sale of firm assets by an assignee for 
the benefit of firm creditors has been recognized,*® 
and such sale is valid in the absence of fraud or col- 
lusion.8® But when stock, which had been trans- 
ferred by a firm as collateral security, was sold at 
public sale, the purchase by the liquidating partner 
was regarded as made for the firm, whether the pur- 
chase money paid by him belonged to his wife or to 
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the firm.87 In Porto Rico a sale of firm property by 
the partnership to the liquidator is not rendered 
invalid by the code provision that agents cannot pur- 
chase property intrusted to them for administra- 
imino 

[§ 807] c. Transferring Property to Creditors. 
With the consent of all former partners firm prop- 
erty may be transferred to a ereditor in discharge 
of .a firm debt.8® Moreover, the right of a member 
of a firm after dissolution*to transfer firm assets 
to a firm creditor without the consent of the former 
copartner has been recognized,?® and this includes 
assignments of accounts.?+ But according to some 
cases neither member has authority after dissolu- 
tion to make a general assignment Of firm property 
for the benefit of firm creditors without the consent 
of the other partners;°? and it has been held that 
a partner who on dissolution takes the firm assets 
and agrees generally to pay the firm debts cannot 
make an assignment of firm assets with preferences 
as to some firm creditors.°* Nor can a former part- 
ner assign assets of the firm in the hands of a third 


“person, which constitute the whole funds of the 


firm, to satisfy the claim of one firm ereditor only 
in opposition to the wishes of the other partners. 
But the validity of a deed of trust made by a for- 
mer partner for the benefit of all creditors, with 
preferences, has been upheld where the partnership 
had been dissolved by the act of a copartner in sell- 
ing his interest to a third person.®®> The power of 
the former partners acting together to make an as- 
signment for the payment of firm debts,°* and to 
give preference in such assignments,°®* has been ree- 
ognized. A firm ereditor cannot successfully attack 
an assignment which covers the interest of the as- 
signing partners in several firms, because a partner 
in one of the firms did not join, where such firm 
ereditor has no claim against the firm of which the 
nonjoining partner was a member.°®§ 


72. Noonan. v. McNab, 30 Wis. , 35, 44, 187 NW 427. 91. Milliken v. Loring, 37 Me. 408; 
Cale he “Tt 1S) - unnecessary for us to} Engelhard v. Schroeder, 92 N. J. Ea. 

73. Sale for division or division | decide whether or not the members of | 663, 116 A 717, 21‘ALR 957; Loftus 
in kind see infra § 988. pee said firms whose names were dis-|v. Benjamin, 122 NYS 275. 

74, Twin City Brief Printing Co.| closed in the firm name had legal [a] Assignment as _ security.— 


v. Review Pub. Co., 139 Minn. 3858, 


authority to convey the entire title 


Engelhard v. Schroeder, 92 N. J. Ea. 


166 NW 4138, LRA1918D 154. without the other members joining | 663, 116 A 717, 21 ALR 957. 

75. Nixon v. Champion, 4 LegGaz|in such conveyance, since all author- 92. Deckert v. Filbert, 3 Watts & 
(Pa.) 73, 29 LegInt 76. ities, we believe, hold that a deed|S. (Pa.) 454; Kellogg v. Cayce, 84 
76. Singleton v. Moore, 262 Fed. ior as eee ane partner- | Tex. 213, 19 SW 388. : 
57. f ship wi convey good title to part- a Assieonment iri et 
fa] Rule spnes ih be pee ene pores real estate, except, under Annan ye air the enivcra ct eee 
expiration of a partnership y its | specia circumstances, as against | for th +3 2 
terms, corporate stock of a certain | partnership creditors.” Schlake v. €, burpose of obtaining goods 


on credit, joined in a statement of its 


corporation owned by the partnership 
greatly increased in value, because 
the liquidating partner and the oth- 
er partners were each seeking to ob- 
tain control of the corporation. 
Singleton v. Moore, 262 Fed. 357. 

77. Singleton v. Moore, supra. 

78. Menard v. Klinger, 156 La. 
1081, 101 S 718. 

[a] Sale of furs.—Menard v. 
Klinger, 156 La. 1081, 101 S 718. 

79. Husted v. Ingraham, 75 N. Y. 
261. 

Husted v. Ingraham, supra. 
Rector v.,Goodloe, 298 Mo. 261, 
249 SW 897. 

[a] A contract for the division of 
partnership assets among the several 
partners is entirely beyond the scope 
of the partnership, since the fact that 
the division was undertaken implies 
that the partnership had previously 
terminated, and after dissolution a 
division of the assets is a matter that 
devolves on the partners individually. 
Rector v. Goodloe, 298 Mo. 261, 249 
SW 897. 

82. Mature of real property after 
dissolution see infra § 809. 

83. Schlake v. Healey, 108 Nebr. 


Healey, supra. ; 

84. Silva v. Registrar of San Juan, 
28 Porto Rico 164. 

85. Johnson v. Bruzek, 142 Minn. 
454,172 NW 700. 

Purchase by surviving partner of 
cea partner’s interest see supra 

86. Johnson v. Bruzek, 142 Minn. 
454, 172 NW 700. 

[a] Fraud not shown.—The fact 
that the profits realized in carrying 
on what was formerly the partner- 
ship business by a former partner 
who purchased partnership property 
on a sale by an assignee for benefit 
of creditors, after the purchase, were 
used to pay off original firm indebted- 
ness does not tend to prove fraud or 
collusion in connection with the sale. 
Johnson v. Bruzek, 142 Minn. 454, 
172 NW 700. 

87. Breyfogle v. Bowman, 157 Ky. 
62, 162 SW 787. : 

88. Silva v. Registrar of San Juan, 
28 Porto Rico 164. 

89. Bulger v. Rosa, 119 N. Y. 459, 
24 NE 853. 

90. Engelhard v. Schroeder, 92 N. 
J. Eq. 668, 116 A 717, 21 ALR 957. 


-Partner 


financial condition, and one partner 
withdrew before the goods were re- 
ceived, without notice to the seller, 
and after such withdrawal the other 
members assigned for the benefit of 
creditors requiring releases, the as- 
signment was void as to such seller 
for not having been executed by all 
the members of the firm who con- 
tracted the debt. Kellogg v. Cayce, 
84 Tex. 213, 19 SW 388. 
Power of: 

r to assign for benefit of 
creditors during éxistence of part- 
nership see supra’§§ 361, 362. 

Surviving partner to assign for bene- 
fit of creditors, see supra § 618. 
98. Marsh v. Bennett, 16 F. Cas. 

No. 9,110, 5 MeLean 117. 


$4. Paton v. Wright, 15 HowPr 
CNV 4805 
95. Kellar v. Self, 5 Tex. Civ. A. 


393, 24 SW 578. 


96. Maennel v. Murdock, 13 Ma. 
163; Egberts v. Wood, 3 Paige (N. 


Y.) 517, 24 AmD 236 (dictum). 
97. Wgberts v. Wood, supra. 
nee Maennel vy. Murdock, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


% 


13 Ma. 


a 
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Satisfaction of individual debts. In general a 
former partner has no authority as against his for- 
mer copartner to transfer firm property in satisfae- 
tion of his individual debts.°® But there is au- 
thority for the view that a firm creditor has no such 
lien upon firm assets as will prevent one of the part- 
ners, at the time of the dissolution of the partner- 
ship, from assigning them in payment of his indi- 
vidual debt.t Moreover, the right of a former part- 
ner, with the consent of his former copartners, to 
assign a firm asset as security for his individual 
debt has been recognized,” and a transfer in payment 
of an individual indebtedness has been upheld in 
respect of the transferee where the rights of firm 
creditors were not involved and the other partners 
could not show superior equities.* The view has been 
taken that a general assignment made by a member 
of a former firm, conveying partnership property 
received by him on dissolution of the firm, for the 
equal benefit of his individual and of the partner- 
ship creditors, is fraudulent and void as against the 
latter;* but it has also been held that, where one 
of two partners buys his copartner’s interest in the 
firm property, a subsequent assignment by him for 
the benefit of creditors is not fraudulent as to firm 
creditors because of a preference in favor of an in- 
dividual ereditor who had loaned money to the as- 
signor before the dissolution of the firm which had 
been invested in the firm business.? The validity of 
an assignment of firm assets for the benefit of credi- 
tors, which provides for the payment of individual 
creditors but gives priority to partnership creditors, 
has been recognized,® and an assignment of the prop- 
erty of various firms and of the individual property 
of the assigning partners is not rendered invalid by 
a provision for the payment of the various firm and 
individual ereditors in such order and priority and 
out of such part of the trust fund as by law they 
may be entitled to be paid.‘ Moreover, the mere 
fact that the discharge of an individual debt is des- 

99. Cannon v. Lindsey, 85 Ala. 198, 
3S) 676, 7 -AmSR 383° Curry v Bur- 


nett, 36 Ind. 102; Geortner v. Cana- 
joharie, 2 Barb. (N. Y.) 625; Cross- 11. 
N: Y. 459, 24 NE 2 NYS: 175. 


ger v. Rosa, 119 
McPhee, 28 12. 


853 (dictum); Fisher v. ; 
N. S. 523 (mortgage given by contin- 
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of such former partner’s failure to 
give notice of dissolution. 
son v. Davis, 70 Miss, 219, 11 S' 790. 
Heye v. Bolles, 2 Daly (N. Y.) 
man v. Shears, 3 Ont. A. 583. See Bul- | 231, 33 HowPr 266; Burhans v. Kelly, 


Dissolution of partnership as 
effecting change of title within mean- 
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ignated as part of the consideration for the transfer 
of firm property does not render the transfer void 
where a firm debt owing to the same creditor is sub- 
stantially equal to the value of property trans- 
ferred. A member of a former firm can lawfully 
assign and transfer in payment of his individual 
debts property which, although originally firm prop- 
erty has become separate property by virtue of a 
valid agreement between his copartner and himself 
on dissolution;® and an assignment by a former 
member of property transferred to him by the other 
member of the firm in good faith is not invalid 
merely because it prefers individual debts of the 
assignor.t? But where the firm was insolvent at the 
time of dissolution and of the transfer of firm prop- 
erty to a partner, a subsequent assignment by him 
in which his individual debts are preferred is fraud- 
ulent as to firm ereditors.!1 

[§ 808] d. Interest, Title, and Ownership.+? 
While the determination of questions as to title to 
the firm property after dissolution may be governed 
by the partnership?® or the dissolution! agreement, 
in the absence of an agreement to the contrary dis- 
solution does not change the status of firm property 
as firm assets,+® and on a partial dissolution part- 
ners may reserve as firm property a particular firm 
asset.1® Mere dissolution does not terminate a part- 
ner’s right to share in partnership assets,17 and,_ 
according to some cases, it does not destroy the joint 
interest or title of the copartners in the partnership 
property,+® or make them tenants in common.??® 
But there is authority for the view that the former 
partners are owners in common of the firm assets.?° 
After dissolution by war,?! regardless of who has 
legal title, a member of the dissolved partnership 
who is an American citizen has an equitable lien upon 
the- assets in this country to secure the payment of 
firm debts,** and the payment of his distributive 
share.” 

Ownership by former partner or partners and 
17. Karrick v. Hannaman, 168 U. 
328, 18 SCt 135, 42 L. ed. 484: 
Pearce v. Ham, 113 U. S. 585, 5 SCt 
676, 28 L. ed. 1067; Pryce v. Wilson, 
} (Mo. A.) 266 SW 757; Kennedy vy. 
Porter, 109 N. Y. 526, 17 NE 426. 


[a] Assets coming’ into hands of 
former partner after dissolution.— 


Richard- |S. 


uing partner to secure his separate 
debt did not prevent application of 
assets to firm debt). 

1. Potts v. Blackwell, 57 N. C. 
8 


Lien of firm creditors in general 
see supra §§ 402-408. 

2. McLanahan v. Ellery, 16 F. Cas. 
No. 8,869, 3 Mason 269. 

8. Corwin v. Suydam, 24 Oh. St. 
209. 
4. Meyer-Marx Co. v. Masters, 119 
. 186, 24 S 506. 
5. Durfee v. Bump, 3 NYS 505. 
6. Meyer-Marx Co. v. Masters, 119 
. 186, 24 S 506. 

7. Maennel v. Murdock, 13 Md. 163. 

wR osave LOY Nie) ebb OF 

24 NE 853 


Effect of transfer of firm property 
from one partner to another on rights 
of firm creditors in general see supra 
§§ 422-426. 

9. Dimon v. Hazard, 32 N. Y. 65. 

10. Richardson v. Davis, 70 Miss. 
219, 11 S 790; Bates v. McNulty, 4 


NYSt 646; Robb v. Stevens, Clarke 
(Shen gee Sl, 
[a] Preferring former partner.— 


A partner who continues business aft- 
er dissolution a~nay in an assignment 
for the benefit of creditors give pref- 
erence to his*«former partner, even 
though such partner may be liable 
to third persons in respect of credit 
extended after dissolution because 


ing of fire insurance policy see Fire 
Insurance § 293. 

Firm property in general see supra 
§§ 176-208. 
Fat agetecd Ve Pitts) 20 0sAlace51'6), 


14. Reynolds v. Roberts, 119 Kan. 
28. 2374 931, 43 ALR 93! 

15. ‘Zimmerman v. Harding, 227 U. 
S. 489, 33 SCt 389, 57 L. ed. 608; Bar- 
row v. Duplantis, 2 La. A. 585; Fitz- 
patrick v. Rogan, 28 Wyo. 231, 203 P 
245. See Hamilton v. Smith, 120 Iowa 
93, 94, 94 NW 268 (where the court 
said: “A dissolution of a partnership 
does not necessarily involve the dis- 
position of its property’’). 

[a] Agreement as to ownership 
of improvements.—A provision of a 
partnership agreement for the culti- 
vation of a plantation, that improve- 
ments should “remain the property 
of Barrow at the expiration of the 
partnership,” did not apply to a tram- 
road which was not on the plantation 
and which was used for partnership 
purposes. Barrow y. Duplantis, 2 
La. A. 585, 586. 

16. Adelstein v. Greenberg, 77 Cal. 
A. 548, 247 P 520. 

[a] Thus they may reserve a 
leasehold in a building as separable 
from merchandise, fixtures, and oth- 
er assets assigned by dissolution 
agreement. Adelstein v. Greenberg, 
77 Cal. A. 548, 247 P 520. 


(1) Where an apparently uncollectable 
asset had come into the hands of one 
of the original partners, it was prop- 
erly distributed among his associates. 
Kennedy v. Porter, 109 N. Y. 526, 17 
NE 426. (2) A note for a firm debt, 
payable to the firm, but given to one 
of the former partners after disso- 
lution, was owned by the former part- 
ners as tenants in common. Pryce 
v. Wilson, (Mo. A.) 266 SW 757. 

Distribution and settlement be- 
tween partners in general see infra 
§§ 834-899. 

18. Roby v. American Cent. Ins. 
Co., 120 N. Y. 510, 24 NE 808; Tarbell 
v. West, 86 N. Y. 280. See Bonneville 
v. Salvas, 49 Que. Super. 253 (undi- 
vided community of interest does not 
cease before complete dissolution); 

19. Roby v. American Cent. Ins. 
Co., 120 N. Y. 510, 24 NE 808; Tarbell 
v. West, 86 N. Y. 280. 

20. Hogendobler v. Lyon, 12 Kan. 
276; Steele v. Estabrook, 232 Mass. 
432, 122 NE 562; Phillips v. Reeder, 
18 N. J. Eq. 95 (where the partnership 
agreement provided for' an equal di- 
vision after dissolution). 

21. Dissolution by war in general 
see supra § 775. 

22. Mayer v. Garvan, 278 Fed. 27 
[mod on other grounds 270 Fed. 229]. 
: leer of partner in general see supra 

oO. 


23. Mayer v. Garvan, 278 Fed. 27 
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contract for purchase. It is competent for the part- 
ners to agree that partnership property shall be- 
long to one or some of the members upon dissolu- 
tion,?* and a provision in the dissolution agreement 
that all the firm assets hereby vest in the hquidat- 
ing partner for the purpose of liquidation gives to 
him an absolute title.2° Moreover in accordance with 
a provision of the partnership agreement a former 
partner may acquire title.?® A provision in the 
partnership agreement that the remaining partner 
shall have the right to purchase the interest of the 
other partner does not require the remaining part- 
ner to buy?’? but merely confers the right to do so 
upon complying with the requirements of the agree- 
ment.?§ Nor does such provision impose any duty 
on the remaining partner to sell his interest to the 
other partner,?® or deprive the remaining partner 
of a right upon dissolution to a share in the property 
and the profits thereof,?° or to have the business 
wound up, the debts paid, and the surplus divided 
between the partners, as expressly provided by the 
contract.21_ The payment by a partner out of his 
individual funds of a firm debt is such a considera- 
-tion as will support an agreement for the purchase 
of his interest in the partnership by his copartner.*? 
The mere fact that a partner who continues busi- 
ness after dissolution retains possession of the firm 
assets does not constitute such assets his separate 
property.®? 

Real property.*+ Where realty which was part of 
the firm property was held by the partners as ten- 
ants in common prior to the organization of the part- 
nership, and after dissolution, they retain, and ex- 
ercise ownership over, such property for a period 


[mod on other grounds 270 Fed. 229). 
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nership.—Where partners in a ferry 


[§§ 808-810 


of years and no rights of creditors are involved, they 
hold as tenants in common.*?® In Porto Rico, not- 
withstanding the dissolution of the firm and the 
fact that it is in liquidation, the firm as a legal en- 
tity continues as the owner of the property,*® and 
a sale thereof should and must be made in the name 
of the partnership.*7 One partner having legal title 
to individual realty of the other under a conveyance 
solely to enable the grantee to borrow money for 
the partnership in his own name, and on his own 
note, cannot retain such title after the release of 
the creditor’s lien, by reason of a transfer thereof 
to property of the grantee or of another, although 
the debt is unpaid.?® ae 

[§ 809] e. Nature of Real Property after Disso- 
lution.*®° The general rule, that.for the purpose 
of paying firm debts firm realty is treated in equity 
as personal property,*® applies after dissolution.*+ 
But where realty which was part of the firm capital 
was held by the partners as tenants in common prior 
to the organization of the partnership, and after 
dissolution they retain and exercise ownership over 
the property for a period of years and no rights of 
creditors are involved, the property is held as real 
property,*? of which they were tenants in common.** 

[§ 810] 7. Notice or Certificate of Dissolution*+ 
—a. In General.*® A partnership continues as to 
third persons who deal with the members thereof as 
partners until due notice of dissolution is given, 
even though as between the partners the firm has 
been dissolved prior to such notice,*® especially as 
to persons who dealt with the firm or extended 
credit prior to the dissolution as “between part- 
ners; *’ or, as sometimes expressed, a partnership 


see supra §§ 289-387. 


24. U.S.—Dakota Trust, etc., Bank 
Ve Hanson, 5 Ein(d) 915- 

Cal.—Crocker v. Crocker, 84 Cal. A. 
AA vec Olol 

Kan.—Reynolds v. Roberts, 119 
Kan. 281, 237 P 931, 43 ALR 93. 

La.—Roseman y. Russ, 4 La. A. 263. 

Mass.—Mafflyn v. Hathaway, 106 
‘Mass. 414. 

Nev.—yYoung v. Clute, 12 Nev. 31. 

N. Y.—Smith v. Proskey, 39 Misc. 
885, 79 NYS 851 [rev 82 App. Div. 19, 
81 NYS 424 (rev 177 N. Y. 526 mem, 
69 NE. 1131 mem)]; Hodgskin v. 
Heim, 33 Misc. 548, 67 NYS 876. 

Eng.—Belcher v. Sikes, 
185, 15 ECL 99, 108 Reprint 1012; 
Warder v. Stilwell, 3 Jur. N. S. 9. 

Ont.—Frank v. Beswick, 44 U. C. 
OB: 

Que»—Gerhardt v. Davis, 12 Que. 
Super. 137. ‘ 

{a] Passing of title-—Property in 
shares of stock passed from the co- 
partnership to a member on dissolu- 
tion when the partners agreed for 
the present transfer, by virtue of 
Civ. Code § 1140. Crocker v. Crocker, 
SAm@a lar Awe bL 4, (25 mes Gills 

[b] Effect.—Where an agreement 
dissolving a partnership provided 
that one partner should take over the 
firm’s assets and pay to the others 
the amounts respectively found due 
on accounting, the other partners, by 
agreeing to such arrangement, con- 
sented to ownership of the property 
passing to him, and thereby lost their 
lien or right to have it applied to the 
payment of sums due them. Reynolds 
v. Roberts, 119 Kan. 281, 237 P 931, 
43 ALR 93. 

25. Smith v. Proskey, 39 Misc. 385, 
79 NYS 851 [rev 82 App. Div. 19, 81 
NYS 424 (rev 177 N. Y. 526 mem, 69 
NE 1131 mem)]. 


26. Walker v. Pitts, 210 Ala. 516, 
98 S 278. iy 
[a] Assets owned by individual 


members before organization of part- 


8 B. & C.. 


enterprise agreed that when the part- 
nership should terminate each party, 
his heirs, or representatives, should 
own and retain unimpaired his re- 
spective ferry franchise, which he 
had had before the organization of 
the partnership, the franchises should 
not, as between the parties, be regard- 
ed as partnership assets. Walker v. 
Pitts) 200 Ada. 516:998 S 27:8. 

27. Fitzpatrick v. Rogan, 28 Wyo. 
231, 208 P 245. 

28. Fitzpatrick v. Rogan, supra. 

29. Fitzpatrick v, Rogan, supra. 


30. Fitzpatrick v. Rogan, supra. 

31. Fitzpatrick v. Rogan, supra. 

32. Johnston v. Gaisell, 68 Wash. 
700, 123 P 784; Gaisell vy. Johnston, 


68 Wash. 470, 123 P 783. 
83. Exp: Cooper, 5 Jur. 10. 
34. Nature of real property after 
dissolution see infra § 809. 
35. Myers v. Myers, 61 L. T. Rep. 
NR etsy ese 
Silva v. Registrar of San Juan, 
28 Porto Rico-164. 
37. See supra § 806. 
88. Dilcher vy. Dilcher, 83 W. Va, 
135, 97 SHES 79, 
39. Cross references: 
sat caee and disposition see supra § 
Incidents and methods of disposal see 
supra § 806. 
Interest, title, 
supra § 808. 
Partition of real property on disso- 
lution see infra § 863. 
Status of firm realty: 
In general see supra § 198. 
On death of partner see supra §§ 
622-629. 


and ownership see 


40. See supra § 199. 
he Dupuy v. Leavenworth, 17 Cal. 
42. Myers v. Myers, 61 L. T. Rep. 
INGA: 
43. See supra § 808: 


44, Cross references: 
Agency between partners in general 


Holding out as partner after dissolu- 

tion see infra § 823. 

Notice: 

In general see Notice 46 C. J. p 534. 

ar Te of partner see supra 

45. Effect of lack of knowledge as 
to existence of partnership or iden- 
tity of partners see infra § 812. 

46. Ala.—Mauldin Me Mobile 
Branch Bank, 2 Ala. 502; Lucas v. 
Darien Bank, 2 Stew. 280. 

Ariz.—Hyder v. Barton Hat Co., 29 
Ariz. 380, 241 PB 959. 

N. J.—Princeton, ete, Turnp. Co. 
VanGuilickeghonINe dia Uuead Gu 

N. Y.—Elmira Second Nat. Bank v. 
Weston, 161 N. Y. 520, 55 NE 1080, 
76 AmSR 283; Monongahela Valley 
Bank v. Weston, 159 N. Y. 201, 54 NE 
40, 45 LRA 547; Zavodnik v. Goldberg, 
165 NYS 526 [rev on other grounds 
180 NYS 114]. 

Utah.—Anderson  y. 39 
Utahe3s43y 117 Pde 

See Rutledge y. Wright, 186 Iowa 
777, 782, 171 NW 28 (where the court 
said: “If there was a partnership, 
it was never dissolved, in any formal 
sense, either by contract or notice. 
As to the creditors, therefore, it 
would continue to exist’). 

Compare Richardson v. Davis, 70 
Miss. 219, 11 S 790 (one is not a part- 
ner simply because he is bound to 
third persons as sweh because of his 
failure to give notice). 

[a] Even though the remaining 
member was directed by the other to 
give notice of dissolution, the rule 
applies. Anderson v. Clayton, 39 
Utah 343, 117 P 41. 

[b] Contracts of former firm re- 
main binding as to a person dealing 
with a partner without notice of dis- 
solution. Thatcher v. Allen, 58 N. J. 
Ly 240 6eidy A 12845 

47. Arnold vy. Hart, 176 Ill, 442, 
52 NE 936 [aff 75 Ill. A. 165]; How- 
ell, V.2-Adams;, 168 INI NYO 14: eipattid 


Clayton, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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is presumed to continue as to third persons until 
notice of dissolution is given.*® Accordingly each 
member of a former firm is bound by, and continues 
liable for, the acts of any partner within the ordi- 
nary scope of the firm business, although a disso- 
lution has taken place, until due notice of such dis- 
solution has been given.*® In some jurisdictions the 
rule requiring notice is expressly declared by stat- 
ute.°’ Such statutes have been regarded as a codi- 
fication of the general law.°+ 

In case of dissolution by operation of law,°? as 
where the partnership is dissolved by death,®? by 
marriage,°* by bankruptey of a partner,’® or by 
war,°® notice thereof need not be given by a partner 
or his representative, as everyone is bound to take 
notice of such a dissolution. But where a statute 
provides for notice in case of dissolution by death,°* 
such dissolution does not affect the rights of third 
persons who deal with the surviving partner with- 
out knowledge of the death.** 

Where a valid partnership has never existed, a 
notice of dissolution is unnecessary.” 

Filing or registering notice or certificate. A stat- 
ute requiring registration of a certificate upon any 
change or alteration in the membership of the firm®°® 
has been construed as not applying to a dissolution 
as distinguished from a change in membership or in 
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name.*? But there are statutes which provide for the 
registration of a declaration of dissolution.°* More- 
over, a statute providing for the filing in a certain 
public office of a notice of a change in ownership 
or proprietorship of an industrial or mercantile es- 
tablishment®? has been construed as requiring a fil- 
ing of notice of the dissolution of a partnership in 
order to avoid liability for obligations subsequently 
contracted in the partnership name.** 

[§ 811] b. Dormant Partners. So long as a mem- 
ber of a firm remains a dormant partner in the strict 
sense,°° he is not bound to give notice of dissolution 
in order to escape liability for the firm’s subsequent 
obligations, for he has never been an accredited agent 
of the firm, nor has his connection with it given 
eredit.° But if his membership in the firm has 
become known, he must give notice of the dissolu- 
tion to those.who have had knowledge of his mem- 
bership,®? but not to those who have not acquired 
such knowledge.*8 Under the provisions of the Uni- 
form Partnership Act the lability of a dormant 
partner, where no notice of dissolution is given, is 
to be satisfied out of partnership assets alone.®® 

[§ 812] c. Persons Entitled to Notice. Both per- 
sons who had dealings*® with the firm’? and also 
the public,7? or those who, while they did not deal 
with the firm, have knowledge vf its existence,** 


Thomps. & C. 425]; Huffman v. Ross, La.—Edwards v. McFall, 5 La. Ann. | Kan. 413, 215 P 456. 

[1926] Can. S. C. 5, [1926] 1 DomLR|167; Lacaze v. Sejour, 10 Rob. 444. Ky.—Daniels v. Bayles, 7 Ky. Op. 

603. Mass.—Grosvenor v. Lloyd, 1 Metce. | 264. 
48. See supra § 789, is Mich.—Peninsular Stove Co. v. 
49. See infra § 817. N. Y.—Elmira Iron, ete., Rolling- | Crane, 226 Mich. 130, 197 NW 693. 
50. See statutory provisions. Mill Co. v. Harris, 124 N. Y. 280, 26 Y.—Howell v. Adams, GSiaINEy Xe 
51. Bush v. W. A. McCarty Co., 127 | NE 541, 3 Silv. A. 351; Kelley v. Hurl- | 314 ‘Lafe 1 Thomps. & C. 425]; United 


Ga. 308, 56 SE 430, 9 AnnCas 240. 

62. Little v: Hazlett; 197 Pa. 591, 
47 A 855. 

Dissolution by operation of law in 
general see supra §§ 765-781. 

53. Bass Dry Goods Co. v. Granite 
City Mfg. Co., 116 Ga. 176, 42 SE 415; 
Price v. Mathews, 14 La. Ann. 11: 
Maryland Nat. Union Bank v. Hol- 
lingsworth, 135 N. C. 556, 47 SE 618; 
paperial Oil Co., Ltd., v. Duplessis, 
S Alta. Ei 59: 


54, Little v, Hazlett, 197 Pa. 591, 
47 A 855. 
55. JTustis v. Bolles, 146 Mass. 413, 


16 NE 286, 4 AmMSR 327. 

56. Planters’ Bank v. St. John, 19 
F. Cas. No. 11.208,-1 Woods 585; Gris- 
wold v. Waddington, 16 Johns. (N. BY235)) 
438 [aff 15 Johns. 57]. 

57. See statutory provisions. 

58. Laviolette v. Ethier, 32 Que. K. 
B. 337, 68 DomLR 157. 

59. Chamberlain v. Dow, 10 Mich. 
319; Jeter v. Burgwyn, 113 N. C. 157, 
18 SE 113. 

[a] Rule applied where there was 
a quasi partnership as to a single 
venture, which did not include plain- 
tiffs transaction with the owner of 
the business. Jeter v. Burgwyn, 113 
Nee Lba, LS Silts. 

60. Construction and operation of 
statute in general see supra § 575. 

61. Toronto Bank y. Nixon, 4 Ont. 
re re [app allowed 43 U. C. Q. B. 
47]. 

62. Sce statutory provisions. 


63. See statutory provisions. 

64 2B. F. ee a Rubber Co. v. 
Barron, 130-S. C. 339, 125 SH 639. 

65. Dormant or secret partner in 


general see supra §§ 109, 110. 

66. U. S.—Oppenheimer vy. Clem- 
mons, 18 Fed. 886; Bigelow v. Elliot, 
PEAS mNGOre L399 imOliit. 28. 

Till. —Nussbaumer v. Becker, 87 III. 
281, 29 AmR 53. 

Ind.— Hornaday v. Cowgill, 54 Ind. 
AW 631, 101 NH, 1030, 11033 [cit Cyc. 

Kan. Pitkin Vv. Bentfer, 50 Kan. 108, 
381 P 695, 34 AmSR 110. 

Ky.—Scott wv: - Colmesnil;. 7. J. ‘J. 
Marsh. 416; Magill v. Merrie, 5 B. 
Mon, 168. 


[A.C 2) 


burt, 5 Cow. 534. 
N. C—Gorman vy. Davis, etce., Co., 
118 N. C. 370, 24 SE 770. 
Pa.—Deford v. Reynolds, 36 Pa. 325. 
Tenn.—Vaccaro v. Toof, 9 Heisk. 


194. 
Tex.—Lubbock Grain, ete. Co. v. 
Ferguson, (Civ. A.) 227 SW 539; Bap- 


tist Book Concern v. Carswell, 
A.) 46 SW 858 


172, 24 ECL 83, 110 Reprint 420. 

Ont.—Darling v. Magnan, 12 U. C. 
QO. Baran. 

[a] Reason for rule.—‘‘It follows 
that one occupying such a relation 
to a partnership need not give notice, 
because his connection with the firm 
not having been known, it cannot 
have contributed in any degree to- 
wards establishing the credit of the 
firm, and, consequently, his withdraw- 
al could not take away a single ele- 
ment which helped to build up the 
business reputation and credit of the 
partnership. Such we deem the rule, 
and it should not be extended.” El- 
mira Iron, sete, Rolling-Mill Co. v. 
Harris, 124 No ¥. 280, 287, 26 NE 541, 
Se sd biz BANG 351. 

67. Park v. Wooten, 35 Ala. 242; 
Brown v. Foster, 41 S:. C. 118, 19 SE 
299: Milmo Nat. Bank v. Bergstrom, 
1 Tex. -Civ. A. 151, 20 SW 836; Farrar 
v. Deflinne, 1 C. & K. 580, 47 ECL 580. 
See Warren v. Ball, 87 Ill. 76 (rec- 
ognizing rule). 

68. Cregler v. Durham, 9 Ind. 375. 

69. See N. Y. Partn. L. § 66 subd 2 
(a) and like statutory provisions. 

70. What constitutes “dealing” 
and who are former “dealers” see in- 
fra § 813. 

71. Ala.—Morris v. Samson First 
Nat. Bank, 162 Ala. 301, HOMSALST 


(Civ. 


Ariz. 380, 241 P 959. 
Ark.—Bluft Citys Eumibers “Cor vy; 
vag aie Bank, 95 Ark. 1, 128 SW 


Ga.—Covington Bank v. Cannon, 133 
Ga. 779, 67 SE 83; Holland v. Lone, 
57 Ga. 36; Ennis v. Williams, 30 Ga. 


691. 
Kan.—Woodward v. Auibasyeas «ala le 


Dressed Beef Co. v. Burrell, 140 App. 
Div. 131, 124 NYS 1072 faff 205 N.Y. 
624 mem, 98 NE 1117 mem]; Reading 
Braid Co. v. Stewart, 20 Mise. 86, 45 
NYS 69; Kersch v. Machover, 194 


ps 239. 
Pen Argyl Nat. 

See 67 .P a. s cotemebe 68. 

S. C—Simmel v. Wilson, 121 S. C. 
358, 113 SE 487. 
_ Tex.—Davis v. Willis, 47 Tex. 154; 
Dunham vy. Simon, 1 Tex. Unrep. Cas. 
548; National Deposit Bank vy. Mont- 
gomery, (Civ. A.) 269 SW 849; Fed- 
eral Petroleum Co. v. Cator, (Civ. A.) 
255 SW 788. 

W. Va.—Lutz v. Miller, 102 W. Va. 
23, 135 SE 168, 50 ALR 426. 

Ont.—National Grocers, 
Warrell, 31 OntWN 162. 

See also infra § 813 text and note 


Ttdy 9 iv. 


Sufficiency of notice as to persons 
who have dealt with firm see infra 
§§ 813, 815. 

72. Southern States Supply Co. v. 
Lyon, 173 N. C. 445, 92 SH 145. 
pai Ga.—Richards v. Hunt, 65 Ga. 

Miss.—Batson vy. Thompson Land, 
eee Co., 92 Miss. 199, 45 S 985; Polk 

. Oliver, 56 Miss. 566. 

'N. Y.— Monongahela Valley Bank v. 
Weston, 159 N. Y. 201, 54 NE 40, 45 
LRA 547; Brooklyn City Bank v. Mc- 
Chesney, 20 Nae pat see Kersch 
v. Machover, 194 NYS 239 (where the 
court said that, asa plaintiff had not 
sold until after the withdrawal of 
Sa eaay a recovery was not author- 
izec 


Vt.—Amidown vy. Osgood, 24 Vt. 278, 
58 AmD 171. 
Ont.—National Grocers, tds aes 


Warrell, 31 OntWN 162. 
Soa also infra § 813 text and notes 
[a] In Yexas (1) the rule of the 
text has been_recognized. Thompson 
v. Harmon, (Commn. A.) 207 SW 909 
[aff (Civ. A.) 152 SW 1161]. (2) But 
other cases have apparently taken a 
contrary view. Green v. Waco State 
Bank, 78 Tex. 2, 14 SW 253: Craw- 
ford v. Austin, (Civ. A.) 293 SW 275. 
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are entitled to receive in some form notice of disso- 
Notice to ereditors of an individual partner 


lution. 
is not required.’# 


Lack of knowledge as to existence of partnership 
A person who has no 
knowledge of the existence of the partnership is not 
entitled to notice of dissolution,’® as where lack 
of knowledge exists prior to,*® or at the time of,’7 
the dealings which form the basis of his action. 
There is authority for the view that, in the absence 
of statute, the mere fact that a person did not know 
that one whom he seeks to hold for a firm liability 
was a member of the firm does not relieve the lat- 
ter,7® unless such member was a dormant partner; ‘° 
but there is also authority to the contrary.*° 


or as to identity of partners. 


Sufficiency of notice as to persons 
who have not dealt with firm see in- 
fra §§ 813, 816. 

74. Blakely First Nat. Bank v. 
Wade, 25 Ga. A. 132, 102 SE 836. 


re Chamberlain v. Dow, 10 Mich. 
76. Swigert v. Aspden, 52 Minn. 
565, 54 NW 738. See Benjamin v. 


Covert, 47 Wis. 375, 2 NW 625 (where 
a third person obtained knowledge of 
the existence of the firm immediately 
before the transaction in question, he 
should show that he was informed 
that the firm was reputed still to 
exist and that he entered into the 
transaction on the credit of such 


firm). 

77. ‘Portal First International 
Bank v. Brown, 130 Minn. 210, 153 
NW 522; Simmel v. Wilson, 121 S. C. 
358, 113 SE 487; Thompson v. Har- 
mon, (Tex. Commn. A.) 207 SW 909 
[aff (Civ. A.) 152 SW 1161]; Blanks 
v. Halfin, (Tex. Civ. A.) 30 SW 941; 
Pratt) vi Page, $2) Vitek. 

78. Elkinton v. Booth, 143 Mass. 
479, 10 NE 460; Elmira Iron, etc., 
Rolling-Mill Co. v. Harris, 124 N. Y. 
280, 26 NE 541, 3 Silv. A. 351; How- 
ells v.brAdains; .68 GNe Ir Ye 314. See 
Griggs v. Levy, 63 Misc. 348, 117 NYS 
116 (where an inactive partner filed a 
public.certificate that he was doing 
business as a member of the firm, 
and his connection with the firm was 
an element of credit). But see Davis 
v. Allen, 3 N. Y.-168, 172 (where the 
court said: “But in order to render 
him liable on this ground, it is neces- 
sary that he should have been known 
as a member of the firm to the plain- 
tiff, either by direct transactions or 
public notoriety”). 

79. See supra § 811. 

so. Austin v. Appling, 
58, 13 SE 955; Bloch v. Price, 24 Mo. 
A. 14; Carter v. Whalley, 1B. & Ad. 
11, 20 ECL 377, 109 Reprint 691. 

“In. a case like this, where the 
style of the firm does not disclose 
the individual name of any partner, 
although the members of the firm 
may not, strictly speaking, be dor- 
mant partners, yet it would seem 
that the law as to the kind of notice 
which should be given where a dor- 
mant partner retires would justly be 


88 Ga. 54, 


applicable.” Austin v. Appling, su- 
pra. : 
[a] Illustration.—Where three 


persons composed a partnership un- 
der a name, such as the Fulton Lum- 
ber & Manufacturing Company, 
which did not disclose the individual 
name of any partner, and two of 
them withdrew, and the third con- 
tinued business at the same place, 
and under the same _ partnership 
name, a person who dealt with him 
could not hold the retired members of 
the firm responsible, if he had never 
dealt with the firm beforc @issolu- 
tion, and had no knowledge of the 
persons constituting it, either before 
the dissolution or at the time of the 


dealing in question. Austin v. Ap- 
pling, 88 Ga. 54, 13 SE 955. 
81. See eeartn. le § 66 


subd 2 (a) and like statutory pro- 
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the provisions of the Uniform Paenareny Act the 
liability of a partner, if no notice has been given, is 


to be satisfied out of the partnership assets alone 


Under 


‘visions. 


82. Overlock v. Hazzard, 12 Ariz. 
142, 100 P 447. See also cases infra 
npese 838-22; and §§ 814-816. 

U. S._Neal v. Smith, 116 Fed. 
20° 4 CCA 226. 

‘Ala—Joseph v. Southwark Fdy., 
etc., Co., 99 Ala. 47, 10 S 327; Maul- 
din v. Mobile Branch Bank, 2 Ala. 
502; Lichenstein v. Speen 9 Ala. 
A. 108, 62S 444, 


Ariz.—Overlvék * Hazzard, 12 
Ariz. 142, 100 P aT 

Cal.—Johnson v. Totten, 3 Cal. 343, 
58 AmD 412. 
ies a v. Butler, 65 Ga. 

oO. 

Tll._—Meyer v. Krohn, 114 Ill. 574, 
2 NE 495; Holtgreve v. Wintker, 85 
Ill. 470; Bredhoff v. Lepman, 181 Il. 


A. 247. 
Ind.—Richardson vy. Snider, 
425, 37 AmR 168. 
Ky.—Bowman v. Blanton, 141 Ky. 
407, 132 SW 1041; Gaar v. Huggins, 
12 Bush 259. 
6 La. 680, 


La. 
26 AmD 491. 

Mo.—Pope v. Risley, 23 Mo. 185. 

Mont.—Farwell v. Cashman, 16 
Mont: 393,'41 1 Pi. 443: 

Nee H.—Zollar v. Janvrin, 47 N. H. 

N. Y.—Monongahela Valley Bank 
v: Weston, 159 N. Y. 2 54.NE 40, 
45 LRA BAT: Elmira Iron, etc., Rol- 
ling-Mill Co. v. Harris, 124 .N. Y. 280, 
26 NE 541, 3 Silv. A..351; Claflin v. 
fees OGMIN Yor 30” [rey 6 Eun: 
App. Div. 869, 139 NYS 835; Frankel 
v. Wathen, 58 Hun 543, 12-NYS 591; 
National Shoe, etc., Bank v. Herz, 24 
Hun 260; 12 NYWklyDig 37 [aff 89 
N. Y. 629 mem, 15 NYWklyDig 22]; 
Conro “v. Port Henry Iron = Co., 12 
Barb. 27; Zavodnik v. Goldberg, 165 
NYS 526 [rev on other grounds 180 
NYS 114]; Thomas v. Haight, 2 Edm. 
Sel. Cas. 25. 

N. C.—Southern States Supply Co. 
ve. Lyon, 173° N. (Ci°445, 92) Sl) 145; 
Scheiffelin v. Stevens, 60 N. C. 106, 
84 AmD 355. 

Oh.—Crosier v. McNeal, 17 Oh. Cir. 
Ct. 644, 6Oh. Cir. Decwi48: 

Pa.—Watkinson v. Pennsylvania 
Bank, 4 Whart. 482, 34 AmD 521; 
Forepaugh v. Baker, 10 Pa. Cas. 97, 
138 A 465; Farrar v. Babb, 4 Pa. Co. 
407; Robertson v. Wood, 10 Kulp 76; 
Kneedler v. Lucas, 2 LegRec 365. 

Ss. C.—White v. Murphy, 37 S. C. 


hehe 
- Tex.—Green v. Waco State Bank, 
78 Tex. 2, 14 SW 253; Thompson v. 


72 Ind. 


L. 


Harmon, (Commn. A.) 207 SW 909 
[afi o(Civ.cAl)w152SW S16 Gil 
bough v. Stahl Bldg. Co., 16 Tex. Civ. 
A. 448, 41 SW 535. 

Vt. i . Strong, 24 Vt. 642; 
Prentiss. v.. Sinclair, 5 Vt. -149, 26 
AmD 288. 

Va.—Di v. Dickinson, 25 
Gratt: (66 Va;) 321. 


Wis.—Coggswell v. Davis, 65 Wis. 
191, 26 NW 557; Gilchrist v. Brande, 
58 Wis. 184, 15 NW 817. 

Eng.—Graham_v. Hope, 
208, 170 Reprint 13d: 


1 Peake 


Union Nat. Bank v. Dean, 154, 


where prior to dissolution such partner was not 
known as such to claimant.§1 

[§ 813] d. Sufficiency of Notice—(1) In General. 
The determination of the question as to what con- 
stitutes sufficient notice depends on the particular 
circumstances and the relations between the mem- 
bers of the partnership on the one side and third 
persons on the other.®? 
ings with the partnership during its existence,** at 
least where such dealings have involved the extension 
of eredit to the partnership, ee are. entitled to per- 
sonal or actual notice of dissolution or the equiva- 


Persons who have had deal- 


“The ..reason I tart assigned 

. . is that persons who have dealt 
with the firm, as by selling to them 
or crediting them, are presumed to 
know who composed such firm, and 
to rely upon the credit of each and 
all of them; and that having ascer- 
tained the existence of the partner- 
ship, and having trusted it, they may 
act upon this knowledge until they 
have been informed that the partner- 
ship no longer exists; while those 
who have never dealt with the firm 
are not presumed to know who com- 
pose it, and are not entitled to the 
same notice as the former class.” 
Bush v., W...A. MeCarty, Co., 127, Ga. 
308, 310, 56 SE 430, 9 AnnCas 240. 

[a] A notice of dissolution given 
by one partner to the other has no 
effect on the rights of persons with 
whon. the partnership had been doing 
business prior to the dissolution un- 
less those persons have knowledge 
of the dissolution. Huston vy. New- 
gass, 234 Ill. 285, 84 NE 910 [rev 135 
TT CAS et 

What constitutes “dealing” see in- 
fra text and notes 98-17. 


84. Conn.—Lyon v. Johnson, 28 
Connie ji. 
Bae C.—Mearns v. Harris, 45 App. 


Ga.-—Ennis v. Williams, 30 Ga. 691. 

Ill.— Page v. Brant, 18 Ill. 37; Roof 
v. Morrisson, 37 Ill. A. 37; Jansen v. 
Grimshaw, 26 Ill. A. 287 [aff 125 Il. 
468, 17 NE 850]. 

Tnd. —Stall v. Cassady, 57 Ind. 284. 

Iowa.—Stockhausen v. Johnson, 173 
Iowa 413, 155 NW 823. 

Ky.—Daniels v. Bayles, 7 Ky. Op. 
a Fleming v. Martin, 3 Ky. Op. 


Dosson, 19 La. 
Lowe v. Penny, 7 La. Ann. 
ec Brashear v. Dwight, 2 La. Ann. 


Md.—Rose v. Coffield, 53 Md. 18, 
36 AmR 389. 


La.—Denman vy. 
Ann, 9; 


Mich.—Peninsular Stove Co. v. 
Crane, 226 Mich. 130, 197 NW 693; 
Sibley v. Parsons, 93 Mich. 538, 53 
NW 786. 


Miss.—Batson v. Thompson Land, 
etc., Co., 92 Miss. 199, .45 S 985. 

Mont.—Reid vy. Linder, 77 Mont. 
406, 251 P 157. 

Nebr.—Stoddard Mfe. Co. Vv. 
Krause, 27 Nebr. 83, 42 NW 913. 

N. Y!—National Shoe, ete., Bank v. 
Herz, 89 N. Y. 629 mem, 15 NY 
WklyDig 22 [aff 24 Hun 260, 12 NY 
WklyDig 87]; Austin v. Holland, 69 
INS eX 5s 25 AmR 246; Common- 
wealth Bank v. Mudgett, 44 N. Y. 
514 [aff 45 Barb. 663]; American 
Linen Thread Co. v. Wortendyke, 24 


N. Y. 550; Brooklyn City Bank v. 
Dearborn, 20 N. Y. 244; Clapp v. 
Ropers.) daceN vey... i283 [aft 1 Bom: 


Smith 549]; Gilbert v. Warren, 56 
App. Div. 289, 67 NYS 978 [aff, 171 
N. Y. 665 mem, 64 NE 1121]; Knapp 
v. Knapp, 28 App. Div. 324, 51 NYS 
144; Mechanics’ Bank vy. Livingston, 
33 Barb. 458 [aff 33 Barb. 465]; Van 
ps v. Dillaye, 6 Barb. 244: Ward- 
well v. Haight, 2 Barb. 549: Na- 
tional Bank v. Norton, 1 Hill 572; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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lent’ of such notice.85 The rule requiring personal 
or actual notice to persons who have had dealings 
with the partnership has been embodied in the stat- 
utes of some jurisdictions.8® The notice which must 
be given to “ereditors’ within the meaning of some 
code provisions is actual notice.s? In respect of 
persons entitled to notice, other than those who had 
dealings with the firm, constructive notice is suf- 
ficient,°* or, as sometimes stated, it is only neces- 
sary that they should be afforded a reasonable op- 
portunity of knowing the fact;*® actual notice is 
not necessary.°° As to such persons it has been 
stated generally that they are entitled to as definite 
a notice of dissolution as they had of the existence 
of the partnership.°! However, there is authority 
for the view that, although the creditor was not a 
dealer with the firm, the fact that intermediate dis- 
solution and the publication of notice he had ex- 
tended a credit entitled him to actual notice as to 
further dealings.® 

Change from partnership to corporation. The 
view has been expressed that ordinarily a chanve 
from a partnership to a corporation is attended with 
such change of name and frequently with such other 
changes as not to require personal notice of such 
change.®? However, notice of some description 
should be given,®* and where there is no such change 
of name or place of business or other change which 
might reasonably be presumed to impart notice, a 
notice reasonably adapted for conveying knowledge 
of the change should be given,®® and in such case 
actual notice to a person who had dealt with the 
firm is required.9® Notice of organization as a cor- 
poration is not necessarily notice of dissolution of 
the firm where the incorporation is not inconsistent 
with a continuance of the partnership.®* 

What constitutes “dealing.” It has been laid down 
as a general rule that, when used in reference to ac- 
tual notice of dissolution, the word “dealing” is a 
general one intended to convey the idea that the per- 
son who is entitled to actual notice of the dissolu- 
tion must be one who has had business relations with 


Vernon v. Manhattan Co., 22 Wend. 
ee {aff 17 Wend. 524]. 


C.—Straus v. Sparrow, 148 N. 
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tion in which the firm’ was engaged 
and the extent of dealing belonging 
generally to that occupation. 
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the firm’ by which a eredit is raised upon the faith 
of the copartnership.®® Under the Uniform Part- 
nership Act it seems that the question as to whether 
there must be actual or personal notice, or knowl- 
edge, turns on the question as to whether credit has 
been’ extended to the partnership prior to dissolu- 
tion.®® But in some jurisdictions at least the term 
“dealine” apparently does not apply alone to trans- 
actions in which credit is extended.t The view has 
been taken that the dealing need not be confined to 
any particular sort of transaction, but may include 
any transaction within the ordinary scope of the 
business of the firm, in the course of which one who 
deals with the firm is induced to act on the well 
founded faith and belief that certain individuals 
compose the firm, and are bound by the contract 
made in the firm name within the scope of its ordi- 
nary business.” In some cases the right to actual 
notice has been made to depend to some extent upon 
the frequency and time of the transactions alleged 
to constitute “dealing;”* and there is authority for 
the view that a single cash sale does not constitute 
“dealine” within the meaning of the rule in ques- 
tion. But under a statutory provision for notice 
to one who has had dealings with, and given eredit to, 
the partnership, it has been held that the amount 
of the credit extended is immaterial. While an 
agent or employee of the firm has been regarded as 
a “dealer” with the firm and so entitled to actual 


‘notice as required by the rule in question,® on the 


theory that credit has been given upon the respon- 
sibility of the individual members of the firm,’ the 
right of such an employee to actual notice has been 
denied, presumably on the theory that he had not 
extended credit to the firm.’ The fact that a firm 
which was the predecessor of, and had a common 
member with, claimant firm, had dealt with anothez 
firm, the members of which it is sought to charge, 
does not give such claimant a position as a former 
dealer,® and a like rule has been applied where an 
individual claimant was a member of a firm which 
had dealt with defendant’s firm several years prior 
App. Div. 505, 65 NYS 444], 


997 IN.) Yaw ortne Cts) obs 
Bow- 1. Overlock v:. Hazzard, 12 Ariz. 


iC; 509, 62 SE 308. man v. Blanton, 141 Ky. 407, 132 SW | 142, 100 s 447; White a: Murphy, 37 
Pa.—Robinson y. Floyd, 159 Pa. 1041; Mitchum v. Kentucky Bank, 9 /S. GC. L. 369. 

165, 28 A 2538. — Dana (Ky.) 166. [a] ea a person iis had ob- 
Tenn.—Hutchins v. Hudson, 8 90. Lovejoy v. Spafford, 93 U. S.|tained an insurance policy through 

Humphr. 426; Hutchins v. Sims, 8 37,23 L. ed. 851; Skeffington v. Dan- | the firm was held entitled to actual 

Humphr. 423; Hutchins v. State/iel, 18 Ga. A. 262, 89 SE 458; Mitch- | notice. Overlock v. Hazzard, 12 Ariz, 

Bank, 8 Humphr. 418; Kirkman y.|um v, Kentucky Bank, 9 Dana (Ky.) | 142, 100 P 447. 

Snodgrass, 3 Head 370. : 166; Thompson v. Harmon, (Tex. 2. Jensen v. Grimshaw, 26 Ill. A. 

¢ is. 90,| Commn, A.) 207 SW 909 [aff (Civ. A.) | 287 [aff 125 Tl, 468, 17 NE 850]. 

64 NW 312. 152 SW 1161]. See West v. Wright, 3. Bloch v. Price, 24 Mo. A. 14. 

' 85. Actual knowledge or know-| 86 Hun 436, 33 NYS 898; Kersch v. [a] Thus the retiring partners 
ledge of facts charging with notice | Machover, 194 NYS 239, were not liable for failure to give 
see infra § 814. 91. Simmel v. Wilson, 121 S. C. | notice to one who was neither a reg- 
_ What constitutes actual notice see} 358, 113 SE 487. ular nor a recent customer of the 
infra § 815. 92. Amidown v. Osgood, 24 Vt. 278, | firm, and who had had but one iso- 


86. See statutory provisions. 
87. Bush v. W. 7 MeCarty —Co:; 
127 Ga. 308, 56 SE 430, 9 AnnCas 240; 


Camp v. Southern Banking, ete., Co., 
OT Gana 582,025 SE. 362; Bwing Vv. 
Trippe, 73 Ga. 776; Skeffington AN5 


Daniel, 18 Ga. A. 262, 89 SE 458. 

88. Lichenstein v. Murphree, 9 
Ala. A. 108, 62 S 444; Union Nat. 
Bank v. Dean, 154 App. Div. 869, 139 


NYS 835; Straus v. Sparrow, 148 N. 
Cc. 309, 62 SE 308; Farrar v. Babb, 4 
Pa. Co. 407. 


What constitutes constructive no- 
tice see infra § 816 

89. Bowman v. Blanton, 141 Ky. 
407, 132 SW 1041; Mitchum v. Ken- 
tucky Bank, 9 Dana (Ky.) 166. 

[a] What is_reasonable notice.— 
The reasonableness of the notice in 
any given case, and the extent to 
which it should furnish the oppor- 
tunity of knowing the fact, must de- 
pend upon the nature of the occupa- 


58 AmD 171. 

93. Overlock v. Hazzard, 12 Ariz. 
142, 100 P 447. 

94. Reid v..F. W. Kreling’s Sons’ 
Con ui2zomCalanlLiinnbin 2 ahora iOccen 
Packing, etc., Co. v. Wyatt, 59 Utah 
481, 204 P 978, 22 ALR 359. 

95. Hyder «v. ‘Barton Hat Co., .29 
Ariz. 380, 241 P 959; Overlock v. 
Hazzard, 12 Ariz. 142, 100 P 447; Rice 
v. Patterson, 92 Miss. 666, 46 S 255; 
Perrault v. Central Agency, 37 Que. 
Te BOO Ds 

96. Overlock v. Hazzard, 12 Ariz. 
142, 100 P 447; Peninsular Stove Co. 
v. Crane, 226 Mich. 130, 197 NW 693. 

97. Wausau First Nat. Bank v. 
Conway, 67 Wis. 210, 30 NW 215. 

98. Vernon v. Manhattan Co., 22 
Wend. (N. Y.) 188 [cit Rose.v. Cof- 
field, 53 Md. 18, 36 AmR 389; Austin 
Vv. Holland, 69-N. Ma Baye OAs AmR 246; 
Clapp: v. Rogers, 12 N. ye! 233; Bou- 
ker Contracting Co. v. Scribner, 52 


lated transaction with the firm, and 
that three years earlier than the 
transaction out of which the claim 
in Suis grew. Bloch y. Price, 24 Mo. 


A. 

4. Merritt, v. Williams) 17. Kan: 
287. See Clapp v. Rogers, ASAIN uae 
283 (per Denio, J.). 

5. Tobin v. McKinney, 14,8. D. 52, 
84 NW 228, 91 AmSR 688. 

6. Austin v. Holland, 69 N. Y. 571. 
25 AmR 246; Frankel v. Wathen, 58 
Hun 543, 12 NYS yey BS Johanning Vv. 
Wilson, 86 NYS 7. 

Ve Austin v. Holland, 69 N. Y. 571, 
25 AmR 246. 
one: Costello v. Nixdorff, 9 Mo. A. 


ia Gaar v. Huggins, 12 Bush (Ky.) 
25 But see Lyon v. Johnson, 28 
ies: 1 (where, however, the claim- 
ant firm had had one transaction with 
the firm of which Getendenrs was a 
member). 
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to the giving of the credit involved.t® Moreover, 
dealing with a firm, some of the members of which 
are members of another firm, does not constitute 
“dealing” with the latter firm.1! Among other il- 
lustrations of transactions which have been regarded 
as “dealing” within the meaning of the rule in ques- 
tion are the discounting by a third person of com- 
mercial paper for the firm,22 the ordinary transac- 
tion by which the firm maintained a checking account 
with a bank,!* and the acceptance of checks for 
work done for the firm.1* On the other hand, there 
is authority for the view that the maker of a note 
indorsed by a firm for the maker,!® or a person who 
has dealt in respect of firm commercial paper not 
with the firm, but with a third person,!® is not a 
dealer so as to be entitled to actual notice. How- 
ever, it has been held that one who discounts for 
the payee a note made by a firm, and several re- 
newals thereof, has had such “dealings” with the 
firm as to be entitled to actual notice of dissolu- 
kona 

Who are “creditors” within statutory provisions. 
The “creditors” to whom actual notice must be giyen 
under some statutory provisions'* are both those 
to whom the firm is indebted at the time of dissolu- 
tion,?® and also those to whom formerly the firm was 
indebted, although no indebtedness exists at the 

10. Crosier v. McNeal, 


ile CO ck, LOmb 
Ct. 644, 60 Oh. Cir. Dec. 74 


8. 471; 
Green v. Waco State Bank, 78 


PARTNERSHIP 


shy 


230 Mo. 453, 131 SW 102, 31 LRANS 
Prathwe Page, 132) Vt. 13) 


[§§ 813-815 


time of dissolution.2° But the statute does not ap- 
ply to persons who are merely customers, and not 
ereditors.?? 

Time. The notice required by some statutes must 
be given after dissolution.” 

[§ 814] (2) Actual Knowledge or Knowledge of 
Facts Charging with Notice. As hereinafter stated 
the notice need not be in any particular form;*? 
therefore actual knowledge may be regarded as in- 
cluding actual notice,** and if a dealer or creditor 
has in fact acquired knowledge of the dissolution?’ 
or the legal equivalent of such knowledge,”?® he is 
bound thereby and cannot successfully complain 
because he has not received formal notice.2* More- 
over, where a person is not entitled to actual notice 
if he in fact obtains knowledge of, the dissolution? * 
or the legal equivalent of such knowledge,”” it is 
insufficient. It is sufficient if the dealer or creditor 
has knowledge of such facts as would put an ee 
narily cautious and prudent person upon inquiry.® 
But the facts must be such as to impose on ‘ne 
dealer or creditor the duty to ascertain whether or 


not the partnership continues.* 


[§ 815] (3) What Constitutes Actual Notice.** 
The actual or. personal notice of dissolution to for- 
mer dealers need not be in any particular form,** 


which were in the handwriting of an- 
other partner, is not sufficient to re- 


5 29. Westinghouse Electric, etc., | quire inquiry as to whether the sign- 
Tex. 2, 14 SW 253. Co. v. Hubert, 175 Mich. 568, 141 NW er of the note has authority. Potts 

12. Rose v. Coffield, 53 Md. 18, 36 | 600, AnnCas1915A 1099. v. Taylor, 140 Pa. 601, 21 A 443. (2) 
AmR 389; Mechanics’ Bank v. Liv- 30. Ga.—Covington Bank v. Can- | Nor is the fact that the note is drawn 
ingston, 33 Barb. (N. Y.) 458 [aff 33 | non, 133 Ga. 779, 67 SE 83; Bush v.]|to the order of the supposed partner 
Barb. 465]; Hutchins v. State Bank, |W. A. McCarty Co., 127 Ga. 308, 56] individually.* Potts ¥. Taylor, supra. 
8 Humphr. (Tenn.) 418. But see |SE 430, 9 AnnCas 240. (3) The facts that oil fields, in which 
Brooklyn City Bank v. McChesney, Ill.—Smith v. Vanderburg, 46 Ill.| the partnership was interested, com- 
20 N. Y. 240 (where, however, the |34; Hathaway v. Bole, 224 Ill. A. 39.| menced to fail and that the partner- 
court held a former partner liable N. Y.—Union Nat. Bank v. Dean, | ship business ceased to be profitable, 
as no notice of any kind had been |154 App. Div. 869, 139 NYS 835. See] were not _ sufficient. Mansfield v. 


AmR 246 (where the court said that 


69 N. Y. 571, 25 | Gerding, (Tex. Civ. A.) 203 Sw_ 462. 


32. Actual knowledge or knowl- 


given). Austin v. Holland, 
13. National Shoe, etc, Bank v. 

Herz, 24 Hun 260 [aff 89 N. Y. 629 |/it 

mem]. 
14, 


Knapp v. Knapp, 28 App. Div. 
324, 51 NYS 144. 


15. Sanders v. Ward, 23 Ark. 241. 

16. Hutchins v. State Bank, 8 
Humphr. (Tenn.) 418. 

17. Vernon v. Manhattan Co., 22 
Wend. (N. Y.) 183. 

18. See supra text and note 87. 

TOeesSusn we Weel. McCarty *Co; 


127 Ga. 308, 56 SE 430, 9 AnnCas 240. 

20: bush va We) AS vicCantyaCo:, 
supra; Dixon v. Sol Loeb Co., 31 Ga. 
A. 165, 120 SE 31; Skeffington v. Dan- 
jie], 18 Ga. A. 262, 89 SE 458; Mims 
vo Brook, 3 Ga A. 2477-59 SH Tile 


21. Askew v. Silman, 95 Ga. 678, 22 
SE 573. 
22. Woodside v. Grand, 7 Sask. L. 


. 330, 30 WestLR 77, 7 WestWkly 727. 

[a] Thus a conversation to the ef- 
fect that negotiations were pending 
looking to dissolution is not suffi- 
cient. Woodside v. Grand, 7 Sask. L. 
330, 30 WestLR 77, 7 WestWkly 727. 

23. See infra §§ 815, 816. 

24; Bush v. W. A; McCarty Co., 127 
Ga. 308, 56 SE 430, 9 AnnCas 240. 

25. Ga.—Covington Bank y. Can- 
non, 133 Ga. 779, 67 SE 88. 

Ill. Holtgreve v. Wintker, 85 Ill. 
470. 

Ind.—Miller v. Pfeiffer, 168 Ind. 
219, 80 NE 409. 


Mo.—Seufert v. Gille, 230 Mo. 453, 
131 SW 102, 31 LRANS 471. 

N. Y.—Austin v. Holland, 69 N. Y. 
571, 25 AmR 246. 

26. Miller v. Pfeiffer, 168 Ind. 219, 
80 NE 409; Ach v. Barnes, 107 Ky. 
219, 53 SW 293, 21 KyL 898. 

27. Miller v. Pfeiffer, 168 Ind. 219, 
SOUNE, 4097 Sirby ve. Vining) 13 (Sic. 
Tein eae. 

23. Lovejoy v. Spafford, 938 U. S. 
430, 23 L. ed. 851; Seufert v. Gille, 


is sufficient that a person con- 
tracting with a partner in the firm 
name had reason to believe that the 
partnership had been dissolved). 

N. C.—Straus v. Sparrow, 148 N. C. 
309, 62 SH 308. 
Jon Pe a v. Winpenny, 75 Pa. 
The oat e v: Tibbitts, 32 Wis. 

Eng.—Barfoot v. Goodall, 3 Campb. 
147, 170 Reprint 1336. 
See Treadwell v. Wells, 4 Cal. 260 
(dealer may not be entitled to actual 
notice because of lapse of time since 
former dealings); Miller v. Pfeiffer, 
168 Ind. 219, 80 NE 409 (where the 
court said that, if there is no evi- 
dence of the participation of a for- 
partner in the business of his 
a person who has dealt with 
the firm should apply to him to as- 
certain whether the partnership con- 
tinues, if it is desired to charge him 


as a partner); Richards v. Rowe, 4 
Man. 112. 
[a] Zllustrations.—(1) Local item 


in a newspaper. Young v. Tibbitts, 
32 Wis. 79. (2) A change in bank- 
er’s certificates which: indicated that 
the business was no longer conducted 
asa partnership. Holt v. Allenbrand, 
52 Hun 217, 4 NYS 922, ' 

31. Covington Bank v. Cannon, 
133 Ga. 779, 67 SE 83; Zollar v. Jan- 
vrin, 47 N. H. 324; Potts v. Taylor, 
140 Pa. 601, 21 A 4438; Mansfield v. 
Gerding, (Tex. Civ. A.) 203 SW 462. 

{a] Publication in newspaper is 
not of itself sufficient to put a dealer 
oe So a Zollar v. Janvrin, 47 N. 


[b] Other facts held insufficient.— 
(1) The fact that one who takes a 
note signed in the firm name by one 
who was a partner has previously 
received checks of the firm, all of 


edge of facts charging with notice 
see supra § 814. 

_ 83. Colo.—Hunt v. Colorado Mill- 
ing, ete Cow NaColo AW? 0A ee Tare 


Del.—Danforth_ hh Hertel, 19 Del. 
57, 49 A 168. 

isUL ote r eect: v. Wintker, 85 Ill. 
470; Arnold v. Cannon. 76 Tl]. A. 323. 

Ind.—Miller v. Pfeiffer, 168 Ind. 
219, 80 NE 409. 

Iowa.—Rosenbaum vy. 89 
Iowa 692, 57 NW 609. 

Ky. —Ach v. Barnes, 107 Ky. 219, 53 
SW 2938, 21 KyL 893; Fleming v. Mar- 
tin, 3 Ky. Opeior 

Mich.—Edwards vy. 130 
Mich. 219, 89 NW 679. 

Minn.—Robertson Lumber Co. v. 
Anderson, 96 Minn. 527, 105 NW 972. 

Mo.—Comfort vy. Lynam, 67 Mo. A. 


Horton, 


Wheeler, 


N. Y.—American Linen Thread Co. 
v. Wortendyke, 24 N. Y. 550 (recog- 
nizing rule); Union Nat. Bank v. 
Dean, 154 App. Div. 869, 1389 NYS 835; 
Holt v. Allenbrand, 52 Hun 217, 4 
NYS 922. 

N. C.—Straus v. Sparrow, 148 N. 
Cy 1309) 62 Sh 308, 

i li Ole Cire 
748. 


Ct. 644, 6. Oh. Cir. Dec. 
a C.—Irby v. Wining, 13 S. CG. L. 
3 

Tex.—Bonnet v. Tips Hardware Co., 
(Civ. A.) 59 SW 59. 

Va.—Chapman v. Wilson, 1 Rob. 
(40 Va.) 267. 

Wis.—Coggswell v. Davis, 65 Wis. 


191, 26 NW 557; Young v. Tibbitts, 
eee 79; Clapp v. Upson, 12 Wis. 


Eing.—Barfoot v. Goodall, 3 Campb. 
147, 170 Reprint 1336; Glassington v. 
Thwaites, Coop. st. Brough. LU by 47 
Reprint 41, 

Que.—Houde v. Grenier, 12 Que. 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


% 


§§ 815-816] 


nor personally communicated by the partner ;** 
like other knowledge, it will be at times imputed to 
But publication in a newspaper does 
not of itself constitute actual notice,*® even though 
the dealer or creditor is a subseriber to the paper 
Nor does general reputation or no- 
toriety in the community constitute such notice.*® 
While notice may be given by mail,*® the mere mail- 
ing of notice is not of itself sufficient.*° 
ing of an instrument involving the transfer of an 
interest in firm property has been held insufficient.** 
The notice should be sufficiently definite and certain 


the ecreditor.?° 


in question.®* 


to indicate an actual dissolution.*? 
Notice to agent or employee.*® 
given to a duiy- authorized agent 


Super. 259. See Bouchard v. Plamon- 
don, 16 Que. Super. 4838 (bank with 
which funds of firm were deposited 
made a party to proceedings for dis- 
solution). : 
[a] Illustration. — Changes in 
names on printed checks. Barfoot v. 


Goodall, 3 Campb. 147, 170 Reprint 
1336. 

34. Ill.—Holtgreve v. Wintker, 85 
Ill. 470. 


Ind.—Uhl v. Bingaman, 78 Ind. 365. 
Iowa.—Kehoe v. Carville, 84 Iowa 
415, 51 NW 166. I 
Ky.—Fleming v. Martin, 3 Ky. Op. 
701. 
"-N. Y.—Coddington v. Hunt, 6 Hill 


595: 

35. Straus v. Sparrow, 148 N. C. 
309, 62 SE 308. 

36. Conn.—Lyon vy. Johnson, 28 
Conn. 1. 

Ga.—Richards v. Butler, 65 Ga. 593. 

Ky.—Pace v. Claflin, 8 Ky. Op. 706. 


La.—Skannel v. Taylor, 12 La. Ann. 
T73. 

Md.—Rose v. Coffield, 53 Md. 18, 36 
AmR 389; Boyd v. McCann, 10 Md. 


118. 
. H—Zollar vy. Janyrin, 47 N. H. 


N. Y.—Elmira Iron, etc., Co. v. Har- 
124 N.. Y. 280, 26 NE’ BAL, 3 ‘SSilv: 
Gilbert v. Warren, 56 App. 
Wivear2so, Of. NYo O78) fail LAS NY. 
665 mem, 64 NE 1121 mem]; Com- 
monwealth Bank v. Mudgett, 45 Barb. 
ge [aff 44 N. Y. 514]; National Bank 

Norton, 1 Hill 572; Vernon v. Man- 
Rabean Co., 22 Wend. 183. 

Pa. —Watkinson v. Commonwealth 
Bank, 4 Whart. 482, 34 AmD 521. 

Ss. C—Simmel v. Wilson, 121 S.C. 
358, 113 SE 487; 
7 ESaIC) 1 369 

Tenn.—Hutchins v. State Bank, 8 
Humphr. 418. 

Eng.—Graham v. Hope, Peake 208, 
170 Reprint 131. 

Publication as evidence 
see infra §§ 820, 821. 


White v. Murphy, 


of notice 


37. See cases supra text and note 
36. 

38. Bush v. W. A. McCarty Co., 127 
Ga. 308, 56 SE 430, 9 AnnCas 240; 


Pitcher v. Barrows, 17 Pick. (Mass.) 
561, 28 AmD 306. 

General reputation as evidence of 
notice see infra §§ 820, 821 

39: Hunt v. Colorado Milling, etc., 
Coral) Colo As 120) 20, Pests: 

Motice by mail in general see No- 
tice §§ 69-73. 

Presumptions in respect of mailing 
see infra § 819. 

40. Hunt v. Colorado Milling, etc., 
Copy Colo. Ace L208 24) PreSrse” Mey- 
er v. Krohn, 114 Ill. 574, 2 NE 495; 
Austin vy. Holland, .69' N. Y. 571, 25 
AmR 246. 

41. Zollar v. Janvrin, 47 N. H. 324; 
American Wholesale Corp v. Cooper, 
194 N. ©. 557, 140 SH 210. 

{a] Illustration.—Recorded deed 
of trust from one partner to the trus- 
tee for the other was not notice of 
partnership dissolution to a nonres- 
ident creditor who had extended cred- 
it before | dissolution. American 
Wholesale Corp.,v. Cooper, 194 N. C. 
557, 140 SE 2104 

42. Williams v. Madison County 
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is ineffective.*® 


The record- 


[§ 816] (4) What Constitutes 
General Notice.*® 
particular form of constructive or 

‘ While notice by publication duly given will serve as 
constructive or general notice,#® and publication or 
advertisement by the firm or the former members 
of the fact of dissolution in one or more newspapers 
in the vicinity in which the firm has carried on busi- 


[44 Or di] “h14d 


creditor,** but notice to an agent, employee, or other 
person connected with the dealer or creditor, not 
authorized to receive it on behalf 


of his principal, 


Constructive or 
not require any 
general notice.*? 


The law does 


ness is the usual and best method,*® and, according 


Notice may be 
of the dealer or 


Bank, 33 Ga. A. 507, 126 SH 895; Unit- 
ed Dressed Beef Co. v. Burrell, 140 
App. Div. 131, 124 NYS 1072 [aff 205 
N. Y. 624 mem, 98 NE 1117 mem]. 
[a] Notice insufficient.—(1) Where 
parties were doing business as co- 
partners with plaintiff some time be- 
fore a dissolution, the conversation 
of one of them with plaintiff's agent, 
made a year or more before their dis- 
solution, that he intended to give his 
interest in the firm to his clerk, but 
that his brother wanted it, was not 
such a notice of the dissolution as to 
prevent plaintiff's recovery for goods 
sold thereafter. United Dressed Beef 
COM cburrella 140 Apps a Dive 315 
124 NYS 1072 [aff 205 N. Y. 624 mem, 
98 NE 1117 mem]. (2) Where a mer- 
cantile firm sold its entire stock and 
retired from active business, notice 
by one partner to a creditor of the 
firm during the period of liquidation 
that the ‘store’ had been “sold out” 
was insufficient as notice of dissolu- 


tion. Williams v. Madison County 
Bank, 33 Ga. A. 507, 126 SEH 895. 
43. Notice to agent as affecting 


principal in general see Agency §§ 
542-552. 

44. Ga.—Bennett v. Watson, 31 Ga. 
A. 367, 120 SE 802; Franklin Buggy 
Co. v. Carter, 21 Ga. A. 576, 94 SE 820. 

Ind.—Miller v. Pfeiffer, 168 Ind. 
219, 80 NE 409. 

Ky.—Ach vy. Barnes, 219, 
53 SW 2938, 21 KyL 893. 

Mich.—Westinghouse Electric, 
Co. v. Hubert, 175 Mich. 568, 141 
600, AnnCas1915A 1099. 

Mo.—Citizens’ Trust Co. v. Coppage, 
(A) 227 SW 1057. 

N. Y.—Tobias v. Wierck, 30 App. 
Div. 486, 52 NYS 312 [aff 163 N. Y. 
584 mem, 57 NE 1126 mem]; Hier v. 
Odell, 18 Hun 314; Cox v. Pearce, 112 
N. Y. 637, 20 NE 566, 3 LRA 563 [rev 
10 NYSt 443]. 

N. C.—Straus v. Sparrow, 148 N. 
C. 309, 62 SE 308; Cowan v. Roberts, 
133 N. C. 629, 45 "SE 954. 

fa] Illustrations.—(1) Actual no- 
tice by one partner to the cashier of 
a bank, which sued on a note there- 
after executed at the cashier’s in- 
stance by the other alleged partner 
in the partnership’s name, and pay- 
able to the bank, was sufficient no- 
tice to the bank, in view of Civ. Code 
§ 3599. Bennett v. Watson, 31 Ga, A. 
367, 120 SE 802. (2). Where the cash- 
ier of a bank in almost absolute con- 
trol of its affairs was a member of a 
dissolved partnership, and the bank’s 
bookkeeper, also a partner and os- 
tensibly winding up the partnership 
affairs, was dominated by the cash- 
ier, and the cashier, having appropri- 
ated the firm assets, had the book- 
keeper execute a partnership note to 
the bank to replace them, and the as- 
sistant cashier, the only other party 
acting for the bank, knew of the dis- 
solution, the note was not enforce- 
able against another partner. Citi- 
zens’ Trust Co. v. Coppage, (Mo. A.) 
227 SW 1057. 

45. U. S8.—Neal v. Smith, 116 Fed. 
20, 54 CCA 226. 

Ala.—Morris v. Samson First Nat. 
Bank, 162 Ala. 301, 50 S 137. 

Ill.—Lorborbaum y. Leviy, 228 Ill. 


LOM MAES. 


etc., 
NW 


to some cases, the only safe method,°° of giving such 
notice, there is authority for the view that it is not 


A. 338. 

Mont.—Reid v. Linder, 77 Mont. 406, 
2510 Palo 

N. Y.—National Bank vy. Norton, 1 
Hill 572. 

N. C.—Cowan vy. Roberts, 133 N. C. 
629, 45 SE 954. 

Oh.—Speer v. Bishop, 5 Oh. Dec. 
(Reprint) 128, 3 AmLRec 91. 

S. C.—Brown v. Foster, 41 8. C, 118, 
LVS) (299. 

Tex.—Miller v. Schneider, 2 Tex. A. 
Civ. Cas. § 369. 

Eng.—Powles v. Page, 3 C. B. 16, 
54 ECL 16, 136 Reprint 7. 

[a] Notice insufficient.—(1) No- 
tice to a mere clerk. Brown vy. Fos- 
ter, 41 S. C. 118, 19 SH 229. (2) Notice 
handed to plaintiff's employee, but 
not shown to have reached plaintiff. 
Speer v. Bishop, 5 Oh. Dec. (Reprint) 
128, 3 AmLRece 91. (3) Notice to 
an employee of creditor who was 
also an employee of the partner- 
ship, which came to employee in the 
latter capacity. Morris v. Samson 
First Nat. Bank, 162 Ala. 301, 50 S 
137. (4) Notice to a director in a 
banking company, who had no part 
in the management. Powles v. Page, 
3 C. B. 16, 54 ECL 16, 136 Reprint 7. 

46. Actual knowledge or knowledge 
of facts charging with notice see su- 
pra § 814. 

47. JLichenstein v. Murphree, 9 Ala. 
A. 108, 62 S 444; Polk v. Oliver, 56 
pies 566; Farrar v. Babb, 4 Pa. Co. 

[a] In Georgia, under a statutory 
provision for notice to the “world, vy 
there is no inflexible rule as to what 
notice shall be given. Bush v. W. A. 


McCarty Co., 127 Ga. 308, 56 SE 430, 
9 AnnCas 240; Askew vy. Silman, 95 
Ga. 678, 22 SH 573. 


48. U.S.—Shurlds v. Tilson, 22 F. 
Cas. No. 12,827, 2 Mclean 458. 

Tll.—Bredhoft v. Lepman, 181 Ill. 
A. cane Jansen v. Grimshaw, 26 Ili. 
A. 287 [aff 125 Ill. 468, 17 NE 850]. 
woh Fleming v. Martin, 3 Ky. Op. 

N. Y.—Austin Va Hollands 69 aN 
571, 25 AmR 246. 

N. C.—Straus v. Sparrow, 148 N. C. 
309, 62 SE 308. 

Pa.—Robinson v. Floyd, 159 Pa. 165, 
28 A 258; Watkinson v. Common- 
wealth Bank, 4 Whart. 482, 34 AmD 
521; Farrar v. Babb, 4 Pa. Co. 407; 
Robertson v. Wood, 10 Kulp 76. 

S. C—Simmel v. Wilson, 121 S. C. 
858, 113 SH 487. 

Tex. —Thompson Harmon, 
(Commn. A.) 207 SW 909. [Laff (Civ. A.) 
152 SW 1161]. 

Newfoundl.—Monroe Falle, 6 
Newfoundl. 384. 

But see Boyd v. McCann, 10 Ma. 
118 (proof must show that plaintiff, 
who purchased a note which was ex- 
ecuted in the firm name and given to 
a dealer with the firm after “dissolu- 
tion, took and read the paper in which 
it was claimed that notice was pub- 
lished). 

See also infra text and notes 50, 51. 

Sufficiency of publication see infra a 
text and notes 63-70. 

49. Bowman v. Blanton, 141 Ky. 
407, 182 SW 1041. 

50. Citizens’ Nat. Bank v. Weston, 


Vv. 
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absolutely necessary that there should be a publica- 
tion in a newspaper in order to protect a former 
partner from liability for the acts of his former co- 
partner.°t The Uniform Partnership Act makes 
provision for advertising the fact of dissolution in 
a newspaper in order to relieve a former member 
from liability to a subsequent dealer or ereditor.°” 
According to some eases notice by publication in a 
newspaper is regarded as “conclusive.”®? While pub- 
he notoriety as to the fact of dissolution, together 
with the lapse of a considerable time, may, according 
to some eases, be sufficient notice to persons who had 
not previously dealt with the firm,°* notoriety has 
been held insufficient,°® at least where such persons 
do not reside in.the community in which it is claimed 
the fact of dissolution was generally known.*® 
Among other acts or transactions which haye been 
regarded as insufficient as constructive or general no- 
tice are notices furnished to commercial agencies to 
which the subsequent dealer or creditor is not a sub- 
seriber;°? the recording of an instrument executed 
in connection with the transfer of the property of, or 


an interest in, a partnership on dissolution,®® at least~ 


where the instrument in question contains no state- 


ment or indication that the partnership has been 


dissolved;*°® and the posting of notices of the sale 
of firm assets which includes a statement that the 
firm is dissolved.®® In a jurisdiction which recog- 
nizes the right of a liquidating partner to give new 
obligations in connection with lquidation,®? notice 
of the sale of the firm’s stock of goods even in con- 


M62 0N. oY. -113.-56.N.- B.-494. 

51. Lovejoy v. Spafford, 93 U. S. 
430, 23 L. ed. 851; Mauldin -v. Mobile 
Branch Bank, 2 Ala. 502; Simmel v. 
Wilson, 121 S. C. 358, 113 SE 487. But 


16 AmD 471; 
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_ Miss.—Polk v. Oliver, 56 Miss. 566. 
N. Y.—Graves v. Merry, 6 Cow. 701, 

Lansing v. Gaine, 2 

Johns. 300, 3 AmD 422. 
Pa.—Watkinson vy. Commonwealth 


[§§ 816-817 


nection with other facts indicating a cessation of 
active business has been held insufficient notice in 
respect of obligations created in connection with the 
liquidation of firm affairs.®? 

Sufficiency of publication. Notice by publication 
is sometimes regulated by statute,®*® and the Uniform 
Partnership Act contains a provision in this re- 
gard.°* Under a statutory provision for notice to 
the “world,” a fair and reasonable publication in_a 
newspaper circulated in the locality in which the 
business of the partnership has been conducted. is 
generally sufficient.°* In the absence of statute, it 
is sufficient that the notice of dissolution be pub- 
lished in some newspaper of general circulation, in 
the locality where the partnershipshas its place of . 
business, and in such a manner asfairly to inform 
the publie of the dissolution.*® According to some 
cases a mere local news item as to the dissolution 
may be sufficient.°* But other cases have taken the 
position that a mere local item is not sufficient,®* 
and that the notice should be printed in the form of 
an advertisement.®® It is important that the pub- 


lieation should be in the vicinity of the place where 


business was carried on by the partnership.‘ 

[§ 817] e. Transactions without Notice“! In 
general each member of a firm is bound by,*? and 
continues liable for,*? the acts of any partner within 
the ordinary scope of its business, although a dis- 
solution has taken place, until due notice of such 
dissolution has been given; and all the partners will 
be bound by an obligation ineurred on behalf of the 
219, 80 NE 409; 
Ind. 469. 

Ky.—Bowman v. Blanton, 141 Ky. 


407, 132 SW 1041; Ach v. Barnes, 107 
Ky. 9219, 753, SW 293521“ Keyd 893; 


Streeker v. Conn, 90 


see City Bank v. McChesney, 20 N. Y. 
240 (intimation that publication in 
newspaper was requisite). 

5a, See. N. Yo Partns $5 66. and 
like statutory provisions. 


53. See infra § 821. 
54. Gaar v. Huggins, 12 Bush 
(Ky.) 259; Holdane v. Butterworth, 


PSiUINE LY. super... 1. 
55. Martin v. Searles, 28 Conn. 43. 


56. Southwick v. Allen, 11 Vt. 75. 
57. Monongahela Valley Bank v. 
Weston, 172 N. Y. 259, 64 NE 946; 


Citizens’ Nat. Bank v. Weston, 162 N. 
Y. 113, 56 NE 494; Monongahela Val- 
ley Bank v. Weston, 159 N. Y. 201, 54 
NE 40, 45 LRA 547. 

58. Bluff City Lumber Co. _v. 
Clarksville Bank, 95 Ark. 1, 128 SW 
58; Batson v. Thompson Land, ete., 
Co., 92 Miss. 199, 45 985. 


59. Braun v. Bellini, 203 NYS 109. 

60. Hammond vy. Aiken, 24 S. C. 
Bq. 119. 

61. See supra §§ 803, 804. 

62. Brown v. Clark, 14 Pa. 469. 

[a] Notice insufficient.—A publica- 


tion that the partners had sold their 
stock of goods to another firm, which 
had succeeded them in possession of 
the storehouse, and with whom the 
books of account had been left for the 
collection of the debts due, is not 
tantamount to the customary news- 
paper notice. Brown v. Clark, 14 Pa. 


469. 
63. See statutory provisions. 
64 See N. Y. Partn. L. § 66 and 


similar statutory provisions. 

65. Bush v. W. A. McCarty Co., 127 
Ga. 308, 56 SE 430, 9 AnnCas 240; 
Askew v. Silman, 95 Ga. 678, 22 SE 


513. 
66. U. S.—Shurlds v. Tilson, 22 F. 
Cas. No. 12,827, 2 McLean 458. 
Ala.—Mauldin v. Mobile Branch 
Bank,.2 Ala. 502; Lucas v. Darien 
Bank, 2 Stew. 280. 


Conn.—Mowatt v. Howland, 3 Day 
52 


voo. 
Ind.—Backus v. Taylor, 84 Ind. 508. 


Bank, 4 Whart. 482, 34 AmD 521. 

S. C.—Planters’, ete., Bank v. Gal- 
liOtt. 26cm. dun 209 SO Ab woe 

Vt.—Prentiss v. Sinclair, 5 Vt. 149, 
26 AmD 288. 

Eng.—Wright v. Pulham, 2 Chit. 
121, 18 ECL 542; Godfrey v. Turn- 
bull, 1 Esp. 371, 170 Reprint 388; 
Gorham y. Thompson, Peake N. P. 
60, 170 Reprint 78. 

[a] Thus, where business was car- 
ried on at Norwich, Conn., a notice 
published for several successive 
weeks in a paper printed at Norwich, 
and in a paper printed at New Lon- 
don, a neighboring town, was held 
sufficient. Mowatt v. Howland, 3 Day 
(Conn), 303; 

67. Solomon v. Kirkwood, 55 Mich. 
256, 21 NW 336. 

Reasonableness as question for jury 
see infra § 822. 

68. Citizens’ Nat. Bank v. Weston, 
162 7N. -Y¥., 1173,,,56-NE) 494, 

69. Simonds v. Strong, 24 Vt. 642. 

70. Simonds v. Strong, supra. See 
also supra text and note 66. 

71. Holding out as partner after 
dissolution see infra § 823. 

72. Stimson y. Whitney, 130 Mass. 
591; Elmira Second Nat. Bank v. 
Weston, 161 N. Y. 520, 55 NE 1080, 
76 AmMSR 283; White v. Murphy, 37 
8. C. L. 369; Woodruff v. King, 47 Wis. 
261, 2 NW 452. 

73. Ala.—Stewart  v. 
51 Ala. 126; .Grady v. Robinson, 28 
Ala. 289; Lichenstein v. Murphree, 9 
Ala. A. 108, 62 S 444. 

Ga.—Covington Bank vy. 
133, Gan T19 Ol eS Wi Sos. 

Ida.—Mankato First Nat. Bank v. 
Grignon, 7 Ida. 646, 65 P 365. 

Ill—Huston v. Newgass, 234 Ill. 
285, 84 NE 910 [rev 135 Ill. A. 117]; 
Chicago Trust, etc., Bank v. Kinnare, 
174 Tits 358, 5° NE 60% [aftr 67 dll. vA. 
186]; Holtgreve v. Wintker, 85 Ill. 
470; Weise v. Gray’s Harbor Commer- 
cial Co;, 111 Wl, A. ¢47% 

Ind.—Miller v. Pfeiffer, 168 Ind. 


Sonneborn, 


Cannon, 


Price v. Towsey, 3 Litt. 423, 14 AmD 
81; Humphrey v. Mattox, 42 SW 1100, 
19 KyL 1053. 

Me.—Nevens v. Bulger, 93 Me. 502, 
45 A 503. 

Mass.—HBElkinton v. Booth, 143 Mass. 
479, 10 NE 460; Howe v. Thayer, 17 
Picks, Oy 

Mich.—Culligan v. <Alpern, 160 
Mich. 241, 125 NW 20; Hall v. Heck, 
92 Mich. 458, 52 NW 749. 

Mo.—Curtis v. Sexton, 201 Mo. 217, 
100 SW 12%. 

Nebr.—Stoddard Mfg. Co. v. Krause, 
27 Nebr. 838, 42 NW 913. 

N. H.—Deering v. Flanders, 49 N. 
Fi 225% 

N. Y.—Elmnira Iron, etc., Co. v. Har- 
ris, 124 N. Y. 280, 26 NE 541, 3 Silv. 
A. 351; Davis v. Allen, 3 N. Y. 168; 
Bouker Contracting Co. v. Scribner, 
52 App. Div. 505, 65 NYS 444; Lynch 
v. Rabe, 28 Misc. 215, 59 NYS 109: 
Sinclair v. Hollister, 14 Mise. 607, 36 
NYS 460; Ketcham vy. Clark, 6 Johns. 
144, 5 AmD 197. 

N. C.—Bynum v. Clark, 125 N. Gc. 
352, 34 SE 438. 

Oh.—Easton v. Ellis, 1 Handy 70, 
12 Oh. Dec. (Reprint) 32. 

Pa.—Shamburg v. Ruggles, 83 Pa. 
148; Taylor v. Young, 3 Watts 339; 
Daniel vy. Lance, 29 Pa. Super. 454. 


Tex.—Thompson.v. Harmon, (Civ. 
A.) 207 SW 909. 3 
Eng.—Troughton vy. Hunter, 18 


Beay. 470, 52 Reprint 185; Fox v. Han- 
bury, Cowp. 445, 98 Reprint 1179. 

Ont.—Oakville v. Andrew, 10 Ont. 
L. 709, 6 OntWR 454 [app allowed 3 
OntWR 820]. 

fa] Franud.—Even though a mem- | 
ber has retired from the firm before 
the perpetration of a fraud by a con- 
tinuing partner, he may be held lia- 
ble therefor if he has not given prop- 
er notice of his retirement and the de- 
frauded person relied upon his being 
a member. Slack v. Parker, 54 L. 1. 
Rep. N. S. 212. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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firm by any former partner, in the usual course of 
business in the absence of due notice of dissolu- 
tion,‘* notwithstanding the general rule that, after 
dissolution, a former partner will not be bound by 


74. U. S.—In re Cinque, 109 Fed. 
455; Bloch v. Price, 32 Fed. 562. 

Ala.—Morris v. Samson First Nat. 
Bank, 162 Ala. 301, 50 S 187; Lee v. 
Ryan, 104 Ala. 125, 16.8 2. 

Ariz.—Overlock v. Hazzard, 12 Ariz. 
142, 100 P 447. 

Ark.—Burr v. Williams, 20 Ark. 171. 

Cal.—Williams v. Bowers, 15 Cal. 
321, 76 AmD 489. 

Colo.—Rocky Mountain Nat. Bank 
v. McCaskill, 16 Colo. 408, 26 P 821. 

Conn.—Martin v. Searles, 28 Conn. 
43; Bradley v. Camp, Kirby 77, 1 
AmD 13. 

Ga.—St: Louis Electric Lamp Co. 
v. Marshall, 78 Ga. 168, 1 SE 4380; 
Ewing v. Trippe, 73 Ga. 776; Hol- 
land v. Long, 57 Ga. 36; Carmichael 
v. Greer, 55 Ga. 116. 

Tll—Huston v. Newgass, 234 Ill. 
285, 84 NE 910; Jansen v. Grimshaw, 
125 Til. 468, 17 NE 850 [aff 26 Ill. A. 
287]; Meyer v. Krohn, 114 Ill. 574, 2 
NE 495; Bartlett v. Powell, 90 Iil. 
331; Holtgreve v. Wintker, 85 Ill. 
470; Southern v. Grim, 67 Ill. 106; 
Ellis v. Bronson, 40 Ill. 455; Bred- 
hoff v. Lepman, 181 Ill. A. 247; Hus- 
ton v. Newgass, 167 Ill. A. 26; Podras- 
nik v. R. T. Martin Co., 25 Ill. A. 300. 

ind.—Iddings v. Pierson, 100 ind. 
418; Hunt v. Hall, 8 Ind. 215. 

Iowa.—Stockhausen vy. Johnson, 173 
Towa 413, 155 NW 823; Dickson v. 
Dryden, 97 Iowa 122, 66 NW 148; 
Southwick v. McGovern, 28 Iowa 533. 

Kan.—Woodard v. Timms, 113 Kan. 
413, 215 P 456. 

Ky.—Ach v. Barnes, 107 Ky. 219, 53 
SW 293, 21 KyL 893; Price v. Towsey, 
3-Litt. 423, 14 AmD 81; Combs v. Bos- 
well, 1 Dana 473; Merritt v. Pollys, 
16 B. Mon. 355; Kerr v. Franks, 30 
SW 1012, 17 Kyl 335. 

La.—Schorten v. Davis, 21 La. Ann. 


P73 
Me.—Cony v. Wheelock, 33 Me. 366. 
Md.—tTaylor v. Hill, 36 Md. 494; 


Bernard v. Torrance, 5 Gill & J. 383. 
Mass.—Buxton v. Edwards, 134 

Mass. 567; Goddard v. Pratt, 16 Pick. 

412; Pecker v. Hall, 14 Allen 532. 

Mich.—-Hall v. Heck, 92 Mich. 458, 
52 NW 749. 

Minn.—Shakopee First Nat. Bank v. 
Strait, 75 Minn. 396, 78 NW 101; Reid 
yv. Frazer, 37 Minn. 473, 35 NW 269. 

Miss.—MecLemore v. Rankin Mfg. 
Co., 68 Miss. 196, 8 S 845. 

Mo.—Curtis v. Sexton, 201 Mo. 217, 
100 SW 17; Campbell Mach. Co. v. 
Miller, (A.) 199 SW 559; Holt v. Sim- 
mons, 16 Mo. A. 97. : 

Mont.—Reid y. Linder, 77 Mont. 406, 
Ge Pee Dilte 

H.—Zollar v. Janvrin, 47 N. H. 
ee Dailey v. Blake, 35 Ny. 1b 29; 
Kenniston v. Avery, Leo HN 117. 

N. J.—Princeton, ete., Turnp. Co. v. 
Gulick, 16 N. J. L. 161 

N. Y.—Elmira Iron, ete., Co. v. Har- 

ris, 124 N. Y.°280, 26 NE 541, 3 Silv. 
A. 351; National Shoe, etc., ‘Bank v. 
Herz, 89 N. Y. 629 mem faft 24 Hun 
260]; Austin vo Holland)» 69) JN. OY. 
571, 25 AmR 246; Howell v. Adams, 
INS Ys) SLA [aft ty Dhomps<"& iC, 
; Chemung Canal Bank v. Brad- 
ner, 44 N. Y. 680; Williams v. Tilt, 
SOUN. Y. 319 Patt 19 N. Y. Super. 299]: 
Buffalo City Bank v. Howard, 35 N. 
Y. 500; Fettretch v. Armstrong, 28 N. 
Y. Super. 339; Fairchild v. Rushmore, 
21 N. Y. Super. 698; Sinclair v. Hol- 
lister, 14 Misc. 607, 36 NYS 460; Cox 
v. Pearce, 10 NYSt 4438 [rev on other 
grounds 112 N. Y. 637, 20 NE 566, 3 
LRA 563]; Bristol v. Sprague, 8 
“Wend. 423. 

N. C.—American Wholesale Corp. 
vy. Cooper, 194 N. C. 557, 140 SH 210. 

Oh.—Sorg vy. Thornton, 1, Cine. Su- 


per. 383. 

Pa.—Potts v. Waylor, 140 Pa. 601, 
21 A 443; Kenney v. Altvater, 77 Pa. 
34; Forepaugh Se Baker, 30) Pa. Cas, 
97, 13 A 465. 


Porto Rico.—Arce v. Green, 24 Por- 
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to Rico 318. 
S. C—Lamb v. Singleton, 4S. C. L. 


awe Hammond v. Aiken, 24 S. C. Eq. 
S. D.—Tobin v. McKinney, 14 S. D. 
52, 84 NW 228, 91 AmSR 688. 


Tenn.—Kirkman  v. 
Head 370. 

Ta@x.—Long v. Garnett, 59 Tex. 229; 
White v. Hudson, (Civ. A.) 36 SW 332. 

Utah.—Ogden Packing, ete., Co. v. 
Wyatt, 59 Utah 481, 204 P 978, 92 ALR 
359 


Snodgrass, 3 


Vt.—Sanderson vy. Milton Stage Co., 
18 Vt. 107. 
Va.—Dickinson v. Dickinson, 25 
Gratt. (66 Va.) 321. 
Wash.—Hgholm y. Williams, 81 
Wash. 609, 143 P 152 
102 W. Va. 


W. 
23,135 SE 168, 50 ALR 
Wis.—Clement v. bia cad 69 Wis. 
599, 35 NW 17, 2 AmSR 760. 
Eng.—Western Bank of Scotland 
v. eetel, 1B e& Ho461: 
ie B.—O’Brien v. O’Brien, 27 N. B. 
5 


sobs S.—Pitfield v. Trotter, 32 N. S. 
Ont.—Reid v. Coleman, 19 Ont. 93. 
Que.—Perrault vy. Central Agency, 

37 Que. K. B. 305. 

Sask.—Woodside v. Grand, 7 Sask. 

L. 330, 30 WestLR 77, 7 WestWkly 


(27. : 
Newfoundl.—Monroe y. Falle, 6 
“The 


Newfoundl. 384. 

[a] Reasons for rule.—(1) 
liability of a retiring partner or firm 
for future debts of the partnership, 
or corporation as the case may be, 
when such debts were incurred by 
reason of credit having been extend- 
ed because of the belief induced by 
the conduct of the partners that they 
were still interested in, or carrying 
on, the business, rests upon a prin- 
ciple akin to that of equitable es- 
toppel, differing only in this, that no 
specific intent to mislead need be 
shown to exist. McGowan vy. Ameri- 
can. Pressed Tan) Baris Co. 20 (ties. 
575, 7 SCt 1315, 30 L. ed. 1027; Ver- 
non v. Manhattan Co., 17 Wend. (N. 
Y.) 524; Monongahela Valley Bank v. 
Weston, 159 N. Y. 201, 54 NE 40, 43, 
45 LRA 547.” Overlock v. Hazzard, 
12 Ariz. 142, 145, 100 P 447. (2) ‘That 
rule, correctly understood, is merely 
a branch of the doctrine of equitable 
estoppel, which precludes a person 
from denying a state of facts which 
he has permitted another to believe 
continues to exist, when to do so 
would work a fraud upon the other 
party.” Simmel vy. Wilson, 121 S. C. 
358, 362, 113 SE 487. (3) “In accord- 
ance with the rule that a principal on 
revoking the agency must give due 
notice thereof in order to make the 
revocation effective as to third per- 
sons, a partner, upon such dissolu- 
tion, in order to terminate his liability 
for the future acts of his partners, 
must give due notice of the dissolu- 
tion.’ Lichenstein v. pg orwnnes, 9 
Ala. A. 108, 111, 62 S 444 

[b] Check paid.— The fact that a 
firm was dissolved when a check was 
drawn in the firm name by the book- 
keeper, at the instance of a partner, 
on a bank which the firm had been 
dealing with, did not relieve the part- 
ners from liability to the bank, which 
paid the check unless it knew of the 
dissolution. Morris v. Samson First 
Nat. Bank, 162 Ala. 301, 50 S 187. 

[c] Tentative arrangement before 
dissolution.—One who had a transac- 
tion with a partnership whereby the 
partners obligated themselves’ to 
him, and who likewise had a tenta- 
tive arrangement with the partner- 
ship for a further transaction of the 
same character, which was consum- 
mated after the partnership was dis- 
solved without notice to plaintiff, 
may hold the persons constituting the 
partnership to the obligation as orig- 
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contracts or obligations entered into, or created by, 
a former copartner. Ge 
notice of dissolution, such liability may exist where 
a note is given’® or indorsed’? in the name of a part- 


Thus, in the absence of due 


inally incurred and to its consequent 
incidents. Woodard y. Timms, 113 
Kan. 413, 215 P 456. 

[da] Certificate of deposit.—Tobin 
v. McKinney, 14 S. D. 52, 84 NW 228, 
91 AmSR 688. Q 

75. See supra §§ 803, 804. 

76. Ark.—Bluff City Lumber Co. 
Le Clarksville Bank, 95 Ark. 1, 128 SW 
5 


Ga.—Pryon v. Ruohs, 120 Ga. 1060, 
48 SE 434; Ennis v. Williams, 30 Ga. 
691; Parker v. Southern Ruralist Co., 
15 Ga. A. 334, 83 SE 158. 


Ill.— Chicago Trust, ete., Bank v. 
Kinnare, 174 Ill. 358, 51 NE 607. 

Ind. all v. Cassady, 57 Ind. 284. 

Iowa.—Stockhausen v. Johnson, 


173 Iowa 413, 155 NW 823. 
Ky.—Mitchum vy. State Bank, 9 


Dana 166; Merrit v. Pollys, 16 B. 
poe. 355; Pace v. Claflin, 8 Ky. Op. 
La. —Denman v. Dosson, 19 La. 


tae 9; Lowe v. Penny, 7 La. Ann. 
35 

Mich.—Culligan  v. 160 
Mich. 241, 125 NW _ 20. 

Mo.—Seufert v. Gille, 230 Mo. 453, 
131 SW 102, 31 LRANS 471; Knaus 
v. Givens, 110 Mo.. 58, 19 SW 535; 
Pope v. Risley, 28 Mo. 185; Citizens’ 
Trust Co. v. Tindle, (A.) 194° SW 
1066; Holt v. Simmons, 16 Mo. A. 97. 

Mont.—Reid v. Linder, 77 Mont. 
a Zions ela 

Y,—Monongahela Valley Bank 
Vv. Wiselban 172 N. Y. 259, 64 NE 946; 
Sinclair vy. Flollister, 14 Misc. 607, 
36 NYS 460; Johanning v. Wilson, 86 
NYS 7. But see Morrison v. Perry, 
11 Hun 33 (where note was for an 
existing indebtedness). 

N. C.—American Wholesale Corp. 
v..Cooper, 194 N.C. 557, 140 SH 210. 

Porto Rico.—Arce v. Green, 24 Por- 
to Rico 318. 

Tenn.—Kirkman vy. 
Head 370. 

Tex.—Long v. Garnett, 59 Tex. 229; 
Davis v. Willis, 47 Tex. 154; Tuder 
v. White, 27 Tex. 584; Dunham v. 
Simon, 1 Tex. Unrep. Cas. 548; White 
Vv. Seon (Civ. A.) 36 SW 332. 


23, 135 SE 168, 50 ALR 426. 
pees also cases infra text and note 


Alpern, 


Snodgrass, 3 


[a] Renewal or exchange note.— 
The rule applies where a note is giv- 
en in renewal of, or exchange for, a 
partnership note running to the cred- 
itor. Covington Bank v. Cannon, 133 
Ga. 779, 67 SH 88; Williams v. Madi- 
son County Bank, 33 Ga. A. 507, 126 
SE 895; Horton v. Smith, 12 Ga. A. 
232, 77 SE 9; Stockhausen v. Johnson, 
173° lowa 413, 155 NW 823; Crowley 
Trust, etc., Bank v. Hollier, 161 La. 
1079, 109 S 907; Seufert v. Gille, 230 
Mo. 453, 131 SW 102, 31 LRANS 471; 
Reid v. Linder; 7.7 Mont. 406, 251 Pp 
157; National Deposit Bank v. Mont- 
gomery, (Tex) Cive A.) 2695 Siwe 849: 

[b] Where the accommodation in- 
dorser of a note given by one of 
the former partners has been com- 
pelled to pay such note, he may be 
entitled to proceed against another 
partner. Culligan v. Alpern, 160 
Mich. 241, 125 NW 20. 

[e] Other illustrations.—(1) The 
proceeds of a note used to pay firm 
debts. Citizens’ Trust Co. v. Tindle, 
(Mo. A.) 194 SW 1066. (2) A note 
signed in a firm name by a partner 
and:the manager and accepted in 
settlement of an account against the 
firm. Parker v. Southern Ruralist Co., 
15 Ga. A. 334, 88 SE 158. (3) A note 
based on liability for funds misap- 
propriated. Burson v. Stone, 135 Ga. 
115, 68 SE 1038. 

Liability on notes given after dis- 
solution in general see supra § 804. 

77. Parker vy. Macomber, 18 Pick. 
(Mass.) 505; Monongahela Valley 
Bank v. Weston, 5 Oi DINGS omen cer Olea 
NE 40, 45 LRA 547; National Shoe, 
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nership after dissolution. A like rule applies in re- 
spect of the indorsement,’® and in respect of an ac- 


ceptance,’® of a bill of exchange. 


general rule, in the absence of due notice, a former 
partner may be liable in respect of purchases of 
goods,®° and of an obligation for rent,*? or for the 
compensation of employees or agents.*? 
in the absence of due notice, a person may be pro- 
tected in making purchases from a former partner,*? 
and also in making payments to him.** 
who has agreed to accept the draft drawn by a firm 
has been held liable to a person who has advanced 
money thereon without due notice of the dissolution 
A failure to register a certificate or 
declaration of dissolutidn as provided for by statute 
may be the basis of liability to a person who becomes 
a creditor after the dissolution agreement and before 
registration of such certificate or acknowledgment.*® 
But the rule imposing liability on a partner for obli- 
gations incurred by a copartner after dissolution is 


of the firm.®® 


subject to the qualifications that 
must be one in the usual course of 


ete.; Bank v. Herz, 89 N. Y. 629 mem, 
[aff 24 Hun 260]; Commonwealth 
Bank v. Mudgett, 44 N. Y., 514 [aff 
45 Barb. 663]. See Cony v. Wheelock, 
33 Me. 366. 

[a] Accommodation indorsement. 
—Monongahela Valley Bank v. Wes- 
ton, 172 N. Y. 259, 64 NE 946; El- 
mira Second Nat. Bank v. Weston, 


161 N. Y. 520, 55 NE 1080, 76 AmSR 
283. 
78. Anderson v. Weston, 6 Bing. 


N. Cas. 296, 37 ECL 631, 133 Reprint 
TA 

195 
ston, 
Barb. 465]; 
S. 125: 

[a] Accommodation acceptance.— 
Mechanics’ Bank v. Livingston, 33 
Barb. (N. Y.) 458 [aff 33 Barb. 465]. 

so. U. S.—Neal v. Smith, 116 Fed. 
20, 54 CCA 226. ; 

Ga.—Richards v. Hunt, 65 Ga. 342. 

Tll.—Southern v. Grim, 67 Ill. 106; 
Hodgen v. Kief, 63 Ill. 146; Lorbor- 
baum v. Leviy, 228 Ill. A. 338; Hoh- 
nadel v. Hllsworth, 154 Dl. A. 484. 


Mechanics’ Bank v. Living- 
33) Barbs CN: (YD: 458. [aft 33 
Pitfield v. Trotter, 32 N. 


Mich.—Morrill v. Bissell, 99 Mich. 
409, 58 NW 324. : 
Miss.—Rice v. Patterson, 92 Miss. 


666, 46 S 255; Polk v. Oliver, 56 Miss. 
566. 

ING OYe-—_ Clapperve  hOfers) a2 e Nis 
283 [aff 1 BE. D. Smith 549]; United 
Dressed Beef Co. v. Burrell, 140 Apn. 
Div. 131, 124 NYS 1072 [aff 205 N. 
Y. 624 mem, 98 NE 1117 mem]; Gil- 
bert v. Warren, 56 App. Div. 289, 67 
NYS 978 [aff 171 N. Y. 665 mem, 64 
NE 1121 mem]; Griggs v. Levy, 63 
Mises ss48;) liv Nims 6s" Tiyneh: “vy. 
Rabe, 28 Misc. 215, 59 NYS 109; Read- 
ing Braid Co. v. Stewart, 20 Misc. 86, 


45 NYS 69; Kersch v. Machover, 194 
NYS 239. 

N. C.—Southern States Supply Co. 
vy. Liyon, 178 N. C. 445, 92 SH 145. 

Pa.—Rowland v. Estes, 190 Pa. 111, 
42 A 528; Robertson v. Wood, 10 
Kulp 76. 

S. C.—B. F. Goodrich Rubber Co. v. 
Barron, 130 S. C. 339, 125 SH 639. 

Tex.—Federal Petroleum Co. v. Ca- 
tor (Civ. A.) 255 SW 783: 

Utah.—Ogden Packing, ete., Co. v. 
59 Utah 481, 204 P 978, 22 


24 Vt. 


ALR 

Vt.—Amidown v. Osgood, 
278, 59 AmD 171. 

Ont. 2eid v. Coleman, 19 Ont. 93; 
National Grocers, Ltd. v. Warrell, 31 
OntWN 162. 

Que.—Perrault v. Central Agency, 


9 
Grand, 7 Sask. 


37 Que. K. B. 305. 
Sask.—Woodside v. 

L. 330, 30 WestLR 77, 7 WestWkly 

727. 


[a] 


An order for goods given hbe- 


PARTNERSHIP 


So, under the 


Moreover, | the firm.?° 


A person 


the transaction 
business,** and, 


fore, and accepted after, dissolution, 
but before any notice of dissolution 
had reached the seller, became bind- 
ing upon both members of the part- 


nership. Lorborbaum vy. Leviy, 228 
DG GAL D888. 
81. Mansfield v. Gerding, (Tex. 


Civ. “A:) 203 SW- 4622 

2. AUS Cin Nave | olan S60) mINiag ie 
. 25 AmR 246; Frankel v. Wathen, 
8 Hun 543, 12 NYS 591; Egholm v. 
Si Weash.-160:95 043i pies Lez 
Lutz v. Miller, 102 W. Va. 23, 135 SH 
168, 50 ALR 426. 


83. Bowman v. Blanton, 141 Ky. 
407, 182 SW 1041. 
84. Kirkland v. Laumer Lumber 


Co., 206 Ala. 633, 91 S 492; Bowman 
v. Blanton, 141 Ky. 407, 132 SW 1041; 
White? v. Murphy; 27 S: CC. E.23869: 
Edwards v. Mission First Nat. Bank, 
(Tex. Civ. A.) 236 SW. 227. 

Collection of debts in general see 
supra § 800. 

85. Huston v. Newgass, 234 III. 
84 NE 910 [rev 135 Ill. A. 117]. 

National Grocers, Ltd. v. War- 
rell, 31 OntWN 162; Webster v. 
Langlois, 56 Que. Super. 345; Cald- 
et v. Bouthillier, 36 Que. Super. 
112. 

Application of such statutes to dis- 


solution in general see supra § 810 
text and notes 60-64. 

87. Hicks v. Russell, 72% Ill. 23:0); 
Spurek v. Leonard, 9 Ill. A. 174; 


Puritan Trust Co. v. Coffey, 180 Mass. 
510, 62 NE 970; Whitman v. Leonard, 
3 Pick. (Mass:) 177: 

88. Wright v. Fonda, 44 Mo. A. 
634; Farmers’, etc., Bank v. Green, 
SOP Nida 31 6s8 Pratt ve Rage, B2ivie. 
By ; 

fa] Rule applied where a firm had 
been dissolved eleven years, and 
there was no evidence that plaintiff 
trusted to the credit of the retiring 
partner. Farmers’, eéte., Bank v. 
Green 3.0) Needie4 Les 16s 

Facts sufficient to put reasonable 
person on inquiry see supra § 814. 

Persons entitled to notice in gen- 
eral see supra § 812. 


89. See statutory provisions. 
90. See statutory provisions. 
91." Jackson v. dlee, 14 Tex. .Civ. 


A. 144, 36 SW 286. 

92. Cal.—Mission Fixture Co. 
Potter, 26 Cal. A. 691, 148 P 223. 
Ga.—Georgia State Bank v. 
cock, 36 Ga. A. 159, 136 SE 171; 
nett) vy. > Watson; 31 Ga, “Al 367, 

SE 802. 

Iowa.—Holbert v. Keller, 161 Iowa 
723, 142 NW 962. 

Ky.—Kennedy v. Bohannon, 11 B. 
Mon. 118; Pace v. Claflin, 8 Ky. Op. 
706. 

Mich.—Westinghouse Electric, etc., 


Vv. 


Pea- 
Ben- 
120 


[§§ 817-818 


according to some cases at least, that the third per- 
son shall become a party to the obligation on the 
faith or credit of the partnership.** By some statu-. 
tory provisions a partner is liable to the extent to 
which persons part with value in good faith,®® and 
in the belief that such partner is still a member of 
It has been held that, on the dissolution 
and sale of the business to a third person, not there- 
tofore interested in the business, partners are not 
required to give reasonable notice of the dissolution 
to the persons from whom they were accustomed to 
purchase goods, in order to relieve them from lia- 
bility for purchases made without authority by their 
vendee in the partnership name.?* 
[§ 818] f. Operation and Effectsof Notice. 
due notice of dissolution has been given, it termi- 
nates the implied power of every partner to bind the 
others by new obligations,®? and operates to inform 
third persons of the facts stated in the notice.?? 
it puts the person to whom it is addressed upon his 
inquiry,®* it also charges him with the knowledge 
which such inquiries would have revealed.®® 


When 


As 


Such 


Co. v. Hubert, 175 Mich. 568, 141 NW 
600, AnnCas1915A 1099. 

Mo.—Seufert v. Gille, 230 Mo. 453, 
131 SW 102, 31 LRANS 471; Osborn 
v. Wood, 125 Mo. A. 250, 102 SW 580. 

IN Yea Davis v, kKeyes,.38) NE Mas: 
Union Nat. Bank v. Dean, 154 App. 
Div. 869, 139 NYS 835; Hier v. Odell, 
18 Hun 314; Pineiro v. Gurney, 15 
ee 217; Brisban v. Boyd, 4 Paige 

Oh.—Bain v. Wilson, 10 Oh. St. 14. 


Pa.—Robinson y. Floyd, 159 Pa. 
165, 28 A 258. 
S. D.—Paxton, et®, Co. v. Stark- 


weather, 26 S. D. 99, 128 NW 479. 

Wash.—Harris v. Zier, 43 Wash. 
573, 86 P 928. 

Eng.—Willis v. Dyson, 1 Stark. 164, 
2 ECL 70, 171 Reprint 434. 

See Crowley Trust, ete., Bank vy. 
Hollier, 161 La. 1079, 109 S 907 (dic- 
tum). 

[a] For goods sold before notice 
of dissolution, but delivered after no- 
tice, a seller cannot recover against 
the retiring partner, as he had a 
right to retain possession until they 
were paid for by the purchasing part- 
ner. Brisban v. Boyd, 4 Paige (N. Y.) 


we 

[b] The transferee after maturity 
of a note given in the name of 4 
partnership is bound by a notice to 
the payee of the dissolution of the 
partnership prior to the giving of the 
note. Georgia State Bank v. Peacock, 
386 Ga. A. 159, 186 SH 171. 

{c] Estoppel.—In an action for 
conversion of gas and electric fixtures 
furnished by plaintiff to defendant’s 
former firm, plaintiff, after notice of 
dissolution, and after dealing with 
the other partner, was held estopped 
from alleging defendant’s liability for 
the goods. Mission Fixture Co. v. 
Potter, 26:Cali A... 691%, 148 Pi2o35 


93. Kelly v. Murphy, 70 Cal. 560, 
12 P 467; Richardson y. International 
Bank, 12, Tu A. ¥5825.) Wilappini ae 
peed, 4° Miser gCN,, \Y¥S), 2405, 235 Nos 

_La] Rule applied.—When notice of 
dissolution and .that one partner 


would carry on g¢he business indi- 
vidually has been given, deposits in 
defendant bank by the continuing 
partner cannot be applied by the bank 
on an overdraft of the dissolved firm. 
Richardson y. International Bank, 11 
Ti}. A. 682° 

{b] Notice held admissible in evi- 
dence on the question in whose pos- 
session the firm property remained 
after the dissolution. Kelly v. 
phy, 70 Cal. 560, 12 P 467. 

94. Filippini vy. Stead, 4 Misc. 405, 
23 NYS 1061. 

95. Filippini v. Stead, supra. 


Mur- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 818-821] 


notice given before the acceptance of a partnership 
order of goods rescinds the order.?® 
proposed dissolution does not affect the implied 
agency of either partner, if the dissolution does not 


take place.°* 


[§ 819] g. Evidence as to Notice®*‘—(1) Pre- 
In general the bur- 
den is on a former partner to show by competent 
evidence that a person entitled to notice of the dis- 
However, the view 
has been taken that a plaintiff who did not have prior 
dealings with the partnership had the burden of 
proving that he had no notice of dissolution.t 
case proper mailing is shown the presumption arises 
that the notice reached the addressee ;?_ but this pre- 
sumption is rebuttable® by evidence that it was not 
In respect of a person who, al- 
though entitled to actual notice, has not had such 
_ notice, it will be presumed that in making a loan to 
one of the former partners such person relied also 


sumptions and Burden of Proof. 


solution has had due notice.?® 


in fact received.* 


96. Goodspeed v. Wiard Plow Co., 
45 Mich. 322, 7 NW 902; Jenkins 
Bros. Shoe Co. v. Renfrow, 151 N. C. 
328, 66 SE 212,525 LRANS 2381. 

97. Spragans v. Lawson, 60 SW 
373, 22 KyL, 1248. 

$8. Cross references: ; F 
Burden of proof in civil actions in 

general see Evidence §§ 138-24. 
Bvidence as to existence of partner- 

ship in general see supra §§ 118- 

13:95. 148: ' 
Presumptions as to continuance of 

partnership see supra § 789._ 
Presumptions in civil actions in gen- 

eral see Evidence §§ 25-88. 

99. Ariz—Hyder v. Barton Hat 
C€o., 29 Ariz. 380, 241 P 959. 

Cal.—Dellapiazza v. Foley, 112 Cal. 
380, 44 P 727. 

Ga.—Moore v. Duckett, 91 Ga. 752, 
17 SE 1037; Pursley v. Ramsey, 31 
Ga. 403; Mims v. Brook, 3 Ga. A. 247, 


59 SHE 711. J 
Tll.— Dixon Nat. Bank v. Spielmann, 
85 ll. A. 184. 


Ind.—Strecker v. Conn, 90 Ind. 469; 
Uhl v. Harvey, 78 Ind. 26. 

Iowa.—Duff v. Baker, 78 Iowa 642, 
43 NW _ 463. 

Ky.—Mitchum sv. 


Commonwealth 


€o., 7 La. Ann. 638. 

N. Y.—Reading Braid Co. v. Stew- 
art, 20 Misc. 86, 45 NYS 69 [aff 19 
Mise. 431, 43 NYS 1129]. See Wood 
v. Erie R. Co., 9 Hun 648 [aff on oth- 
er grounds 72 N. Y. 196, 28 AmR 
125] (mo presumption that notice by 
publication was given). 

N. C.—Bllison v. Sexton; 105° NC. 
356, 11 SE 180, 18 AmSR 907. 

Pa.—Newcomet v. Brotzman, 69 
Pa. 186: 

Tex.—Thompson 
(Commn,. A.) 207 SW 
A, Loe SW. 11615]. 

Utah.—Ogden Packing, etc., Co. v. 


Vv. Harmon, 
909 [aff (Civ. 


Wyatt, 59 Utah 481, 204 P 978, 22 
ALR 359. 

Vt.—Southwick v. Allen, 11 Vt. 75. 

Can.—Huffman vy. Ross, [1926] Can. 
S2Ce 5, 1926101 —DomER 603: 
cue ee Vas Clarign sala@nts 

a 

oO. 

1. Campbell Mach. Co. v. Miller, 


(Mo. A.) 199 SW 559. 

2. Hunt v. Colorado Milling, etc., 
Co., 1 Colo. A. 120, 27 P 873; Austin 
y. Holland, 69 N. Y. 571, 25 AmR 246; 
Reading Braid Co. v. Stewart, 20 
Misc. 86, 45 NYS 69;,Van Doren y. 
Liebman, 11 NYS 769. 

Presumptions as to mailing and de- 
livery of mail matter in general see 
Evidence §§ 36-44. 

3. Bush v-W. A. McCarty Co., 127 
Ga. 308, 56 SE*430, 9 AnnCas 240; 
ros v. Krohn, 114 Ill. 574, 2 NE 

e 

4 Lowenstein v. Johnston, 23 Ga. 
A. 261, 98 SE 111; Parker v. Southern 
Ruralist Co., 19 Ga. A. 334, 83 SE 


PARTNERSHIP 


A notiee of 


In 


1583 ‘Austin v. Holland) 69°N, Y. 571, 
25 AmR 246. 

5. Daniels v. Bayles, 7 Ky. Op. 264. 

6. See Evidence §§ 89-1729. 

7. See cases infra notes 8-11. 

8. See cases infra this note. 

[a]. Illustrations.—(1) Advertise- 
ment containing notice. Boyd v. Mc- 
Cann, 10 Md. 118. (2) Evidence that 
notice of a dissolution was published 
in a daily newspaper. Smith v. Jack- 
man, 138° Mass... 143. (3) Evidence 
that a newspaper was taken by plain- 
tiff, although there was no proof that 
he saw the advertisement. Jenkins 
v. Blizard, 1 Stark. 418, 2 ECL 162, 
171 Reprint 515. (4) Advertisement 
in a newspaper although there was 
no direct proof that plaintiff saw it. 
Hart v. Alexander, 7 C. & P. 746, 32 
ECL 851, 173 Reprint 325,2 M. & W. 
484, 150 Reprint 848. (5) Evidence 
as to what notice was published and 
the prominence of the paper in which 
it was published. McNeil, etc., Co. v. 
Hamlet, 213 Til. A. 501. (6) State- 
ments published in newspapers regu- 
larly taken by plaintiff. Roberts v. 
Spencer, 123 Mass. 397. (7) Evidence 
as to receipt of paper containing no- 
tice. Hutchins v. State Bank, 8 
Humphr. (Tenn.) 418. (8) Evidence 
that plaintiffs were subscribers to, 
and received, commercial reports 
containing a statement of dissolution. 
Homberger v. Alexander, 11 Utah 
363, 40 P 260. (9) Evidence as to 
publication in a book of a commer- 
cial agency in connection with further 
evidence that the creditor had access 
to such book and that it was in gen- 
eral use among business men. Cro- 
sier v. McNeal, 17 Oh. Cir. Ct. 644, 6 
Oh. Cir. Dec. 748. (10) Evidence as 
to general notoriety as to the disso- 
lution in a community in which a 
person sought to be charged with no- 
tice resides, or in the business com- 
munity to which the parties belong. 
Bush v. W. A. McCarty Co., 127 Ga. 
308, 56 SEH 430, 9 AnnCas 240. (11) 
Letterheads received by plaintiff, 
containing the statement that the 
business was carried on by one of 
the old partners, under the old firm 
name. Swift v. Carr, 145 Mass. 552, 
15 NE 146. (12) Bills or statements 
of account for goods sold and deliv- 
ered to one of the former partners at 
various times after the cause of ac- 
tion in the case at bar had accrued. 
Smith v. Jackman, 138 Mass. 143. 
(13) Plaintiff's affidavit in proving 
his claim in bankruptcy against one 
of the former partners. Roberts v. 
Spencer, 123 Mass. 397. (14) After 
proof has been admitted that a news- 
paper containing notice of the disso- 
lution of the partnership between 
defendants was taken by plaintiff, 
other papers not taken by him may 
properly be admitted in evidence by 
way of establishing the publicity of 
the notice and raising the presump- 
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on the responsibility of another of such partners.° 

[§ 820] (2) Admissibility. Rules as to the ad- 
missibility of evidence in civil actions in general® 
apply in respect of the admissibility of evidence as 
to notice of dissolution.’ 
was sought to show by circumstantial, rather than 
direct, evidence that the creditor or dealer had had 
actual notice, certain evidence has been regarded as 
admissible* or inadmissible.® 
tion of constructive or general notice, certain evi- 
dence has been regarded as admissible.*° 
has been expressed that ignorance of the dissolution 
of a partnership cannot be established by evidence 
of general reputation and notoriety in the community 
that the partnership continued.** 

[§ 821] (8) Weight and Sufficiency. 
rules as to the weight and sufficiency of evidence 
applicable in eivil actions!” apply in actions in which 
is involved the question as to whether due notice of 
dissolution has been given.?? 


Thus, in cases in which it 


Likewise on the ques- 


The view 


General 


Thus it is not incum- 


tion of actual knowledge of the fact. 
Treadwell v. Wells, 4 Cal. 260. 
9. See case infra this note. : 
[a] Tllustration.—Mere notoriety 
as to dissolution. Pitcher v. Bar- 
Fone 17 Pick. (Mass.) 361, 28 AmD 
30 


10. See cases infra this note. 

[a] General notoriety.—PMvidence 
of general notoriety is admissible to 
show notice. Askew v. Silman, 95 
Ga. 678, 22 SH 573; Mims v. Brook, 
3 Ga. A. 247, 59 SE 711. See Humes 
v. O’Bryan, 74 Ala. 64 (where, how- 
ever, it was laid down that notoriety 
at the place of business of a firm as 
to the nonexistence of a partnership 
is not evidence of notice to a dealer 
living at a distance). 

{[b] Evidence indicating lack of 
notice.—In an action on an alleged 
partnership note against an alleged 
partner of the signer, where it ap- 
peared that defendant had previous- 
ly been a partner of the signer, and 
that the signer had been the active 
manager of the firm, and that if the 
partnership was ended the firm name 
was not changed, city directories re- 
citing that defendant was a member 
of a firm were admissibie, not as 
substantive proof of the creation cf 
the partnership, but as bearing upon 
the question of how much noctice had 
been given of its termination. Culli- 
gan v. Alpern, 160 Mich. 241, 125 NW 


11. Thompson v. Harmon, (Tex. 
Civs A. )e'207 Siw 90:9" Patt (Cive GAS) 
152 SW 1161]. . 

1730-1806. 


12. See Evidence §§ 
13. See cases infra this section. 
[a] Evidence held sufficient to 


show actual notice.—(1) In general. 
Gocdner Wholesale Grocer Co. v. Bel- 
lomy, (Tex. Civ. A.) 290 SW 917; Per- 
rault v. Central Agency, 37 Que. K. 
B. 305. (2) Actual notice may be 
inferred by the jury when notice was 
given to commercial agencies, which 
distributed the information by daily 
slips to subscribers, among whom 
was the creditor, and such slips were 
daily examined by the latter’s credit 
man. Gage v. Rogers, 51 Mo. A. 428. 

{b] Evidence held insufficient to 
show actual notice.—(1) In general. 
Lucas v. Darien Bank, 2 Stew. (Ala.) 
280; Covington Bank vy. Cannon, 133 
Ga. 779,67 SE 83; Kersch v. Macho- 
ver, 194 NYS 289. (2) Slight change 
in the business name on a sign and 
on labels indicating a change from a 
partnership to a corporation is not 
actual notice of dissolution where 
there is no evidence that the dealer’s 
representative noticed the change. 
Roof v. Morrisson, 37 Ill. A. 37. (3) 
Notice could not be inferred from 
the fact of the creditor’s drawing 
bills upon a new firm where the firm 
or social name was unchanged. Skan- 
nel y. Taylor, 12) la. Ann. 77380" (4) 
On an issue as to whether plaintiff, a 
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bent upon a former partner to establish plaintiff's 
knowledge of a dissolution by direct evidence.** 
Hither personal or actualt® or constructive?® notice 
may be shown by circumstantial evidence. 
according to some cases, actual notice may be in- 
ferred from the notoriety of the dissolution,” or 
from the fact that the dissolution was published in 
a newspaper taken and read by the dealer.*® 
there is authority for the view that evidence of 
notoriety is not of itself sufficient to show actual 
Moreover, proof of publica- 
tion is not of itself sufficient to show actual knowl- 
edge or notice in the absence of the further proof 
that the former dealer took or read the newspapers 
in which the notice was published,?° or that a copy 
was especially sent to him,” or even, according to 
some cases, where there is proof that such dealer 
was a subscriber for the newspaper in which the 
at least in the case last 
Proof of publica- 
tion in a book of a commercial agency in connection 
with the fact that a creditor had access to such book 


knowledge or notice.?® 


notice was published ;*? 
mentioned it is not conelusive.?? 


ereditor of a partnership, had notice 
of its dissolution, it appeared that 
after the retirement of one member 
and the admission of another the 
stationery was printed with the name 
of the new member substituted for 
that of the retiring member, that a 
circular-was sent out generally ad- 
vertising a reduction in prices and 
was signed in the same manner, but 
there was no proof that a copy of 
the circular or any of the stationery 
was mailed to plaintiff or sent to any 
place from which it might be inferred 
that he saw it. It also appeared that 
an advertising sign was placed on all 
the roads leading to defendant’s place 
of business, signed with the name of 
the new firm, but plaintiff's place of 
business was twenty-one miles dis- 
tant in a different town, and it was 
not shown that any of his agents 
ever went to the place of defendant’s 
business or passed along any of the 
roads where the signs were placed. 
It was ‘held that the evidence was in- 
sufficient to show notice of the disso- 
lutionetouiplaintift. 1) Bush: pViw We. GA. 
McCarty Co., 127 Ga. 308, 56 SH 430. 

14. Bowman Vv. Blanton, 141 Ky. 
407, 132 SW 1041; and infra text and 
notes 15-18. 

{a] Where a long time has 
elapsed since the dissolution, and in 
a transaction with the former part- 
ner matters are brought to the third 
party’s attention which would in- 
dicate that the affairs of the partner- 
ship are in a state of liquidation and 
final settlement, these are circum- 
stances from which knowledge of the 
dissolution may be inferred by the 


jury. Bowman v. Blanton, 141 Ky. 
407,132 SW 1041. 

Evidence admissible see supra § 
820. 

15. Ark.—Burr v. Williams, 20 
Ark. 171. 


Colo.—_Hunt. v. Colorado- Milling, 
CtCn, COm le COloypAce 20. 27 SPA Sion 
Md.—Boyd v. McCann, 10 Md. 118. 
Mo. Perea v. Rogers, 51 Mo. A. 428. 
N. Y.—Vernon v. Manhattan Co., 22 
Wend. 183 [aff 17 Wend. 524]. 
Pa.—Little v. Clarke, 36 Pa. 114. 
S.C —Sum mel) ve oW WSone bat 1St uC; 
35 Sako Sky -48he) Lbs Eves Wale a3 
SO OE: CC) ai Kehnicibal ane vet cone slys Sis 
Cl Li: 
Tex.—Laird v. Ivens, 45 Tex. 621; 
Manin ve, Clapp, ex: "A. Civ. Cas. 
503 


Vt.—Cahoon v. Hobart t, 88 Vt. 244, 
Eng.—Hart v. Alexander, 7 C. & 
TAG MM SY LCT OO, ao weprinte B25 
Jenkins vi. Blizard, .) Stark. 418, 2 
BCL L217 Reprint:.515) 
See Zollar v. Janvrin, 47 N. H. 324 
(evidence of knowledge of recovery 
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Thus, 


But 


sufficient.?° 


a HE LRQA 
of mortgage of personal property 
was evidence to be considered by 


ury). 

_[a]. flustrations.—(1) The ‘words 
“in liquidation” under the firm sig- 
nature of a note is a circumstance 
from which a jury may infer a no- 
tice of dissolution to the payee. 
Burr v. Williams, 20 Arke AT1. -(€2) 
Proof that plaintiff rendered bills in 
the name of the continuing partner 
only, and received checks signed by 
such partner individually, is evi- 
dence. of actual notice to plaintiff of 
a dissolution. Hunt v. Colorado Mill- 
ines Veter Cole Colo. ce Aw Hair. varus ee 
873. (3) A writ drawn by plaintiffs 
as attorneys for three persons, de- 
scribing one of them as a late part- 
ner in the firm, is evidence of plain- 
tiffs knowledge that the firm was 
Gierolveds Cahoon v. Hobart, 38 Vt. 


16. Lovejoy. v.. Spafford, 93), U, 
S. 430, 23 L. ed. 851; Mauldin v. Mo- 
bile Branch Bank, 2 Ala. 502. 

17. Humes v. O’Bryan, 74 Ala. 64 
(recognizing rule). See Page v. 
Brant, 18. 111.37 2Gdictum):.. Brown. y, 
Foster, 41 S. TUAIRSSS EL GSH eee 2) 
(where, however, general notoriety 
was not proved). 

18. Treadwell v. Wells, 4 rer 260; 
Martin= Vv. Walton, 127>S...C. 6; 
Hutchins v. State "Bank, 
(Tenn.) 418. 

19. Central Nat. Bank v. Frye, 
148 Mass. 498, 20 NE 325; Pitcher v 
Barrows, 17 Pick. (Mass.) 361, 28 
AmD 306. 

20. Rose v. Coffield, 53 Md. 18, 36 
AmR 389; Howell v. Adams, 68 N. 
Y.. 314 [aff 1 Thomps. & C. 425]; 
Straus v. Sparrow, 148 N. C. 309, 62 
SE 308; Haynes v. Carter, 12 Heisk. 
(Tenn: ) 74) 27, sAmiR, “T4e. 

[a] Where the creditor testifies 
that he never saw the notice or heard 
of the dissolution, evidence of pub- 
lication is not sufficient to authorize 
a finding of notice of the dissolution 
to such creditor. Howell v. Adams, 
68 N. Y. 314 [aff 1 Thomps. & C. 425]. 

21. Straus v. Sparrow, 148 N. C. 
309, 62 SH 308 


8 ee 


22... Reilly v. Smith, 16 Wla..-Ann. 
Si; > Eutchins “ov.., state, ~Bank,) 18 
Humphr. (Tenn.) 418. 

23. Vernoh v. Manhattan Co., 22 


Wend. (N. Y.) 183 [aff 17 Wend. 524]. 


24. Crosier v. McNeal, 17 Oh. Cir. 
Ct. 644. 6 Oh. Cir. Dec. 748. 

25. See supra § 819. 

26. Lowenstein v. Johnston, 23 
GancAt 2 Gi aeOes Sibeclithd 

[a] Thus the fact that plaintiff, 


dissolu- 
him, pro- 
partner by 


after notice of partnership 
tion had been mailed to 
ceeded against another 


[§§ 821-822 


and that it was in general use among business men 
is not conclusive proof of actual notice.** 
sumption of receipt of notice based on evidence of 
mailing?® may, with other evidence, be sufficient to 
sustain a finding that notice was actually received,?® 
but it is not conclusive evidence of actual notice.?7 
According to some cases notice by publication in a 
newspaper is regarded as 
tion of general or constructive notice,** but proof 
of posting of notice in several publie places in the 
municipality i in which the firm had its place of busi- 
ness is not conclusive evidence that the notice was 
It has been stated generally that, in 
order to bring home knowledge of the dissolution of 
the partnership to one who had bees dealing with the 
members as partners, the evidence should be clear 
and satisfactory.®° 

[§ 822] h. Functions of Court and Jury. Whcth 
er a particular person has received due notice is in 
general a question for the jury,*? or for the court 
when the ease is tried without a jury.?? 
applies in respect of the subsidiary questions as to 


The pre- 


“conclusive” on the ques- 


A like rule 


proving a claim in bankruptcy as in- 
dividual liability of that partner for 
goods sold to him, with other corrob- 
orative evidence as_ to plaintiff’ s 
conduct, indicating his receipt of the 
notice, afforded sufficient corrobora- 
tion to sustain a finding that he had 
received it. Lowenstein v. Johnston, 


23) Ga. AS 26 NOSIS ma ta. 
27. Kenney v. Altvater, 77 Pa. 34. 
28. Simmel vy. Wilson, 121 S. C. 
358, 113 SE. 487. 
29. Mitchum v. State Bank, 9 Dana 
(Ky.) 166. 
30. Ransom v. Loyless, 49 Ga. 471. 
31. Ala.—Mauldin Vv. Mobile 


Branch Bank, 2 Ala. 502. 
Cal.—Rabe v. Wells, 3 Cal. 148. 
Ga.—Askew v. Silman, 95 Ga. 678, 
22 SE 573; Richards v. Butler, 65 Ga. 
593; Bennett v. Watson, 31 Ga. A. 


367, 120 SE 802 
Co. v. Hamlet, 


Ill.—MecNeil, 
: Conn, 90 Ind. 


243) Es Ace5,0m: 
Ind.—Strecker v. 
Cregler v. Durham, 9 Ind. 375. 
Kirkwood, 55 


etc., 


469; 
Mich.—Solomon v. 
Mich. 256, 21 NW 336. 
Minn.—Robertsén Lumber Co. v. 
Anderson, 96 Minn. 527, 105 NW 972. 
Miss.—Batson v. Thompson Land, 
etc., Co., 92 Miss. 199, 45 S 985; Polk 
v. Oliver, 56 Miss. 566. 
Mo.—Campbell Mach. Co. v. Miller, 
(A.) 199 SW. 559; Citizens’ Trust Co. 
v. Tindle, (A.) 194 SW 1066; Osborn 
v. Wood, 125 Mo. A. 250, 102 SW 580. 
N. Y.—Austin v. Holland, 69 N.. Y¥. 
571, 25 AmR 246; Union Nat. Bank 
v. Dean, 154 App. Div. 869, 139 NYS 
835; Reading Braid Co. v. Stewart, 
20 Misc. 86, 45 NYS 69. 
Preis _—Daniel v. Lance, 29 Pa. Super. 
Tex.—Tudor v. White, 27 Tex. 584; 
Masterson v. Mansfield, 25 Tex. Civ. 
A. 262, 61 SW 505. 
na Ones v. Tibbitts, 32 Wis. 
Eng. —Anderson v. Weston, 6 Bing. 
Suen 296,500 sHCie 63, 133 Reprint 
[a] Wor example (1) whether the 
particular publication was fair and 
reasonable is generally for the jury. 
aay Ve Silman, 957Ga. 678, 22 SH 
57 (2) Evidence on the question 
of ‘defendant’s notice of his with- 
drawal from a firm is held for the 
jury. _Westinghouse Electric, etc., 
Co. v.. Hubert, 175) Mich. 568, 142 NW 
600, AnnCasi915A 1099. 
[b] Evidence sufficient to take 
case to jury.—Kirkland v. Laumer 
Lumber Co., 206 Ala. 638, 91 S 492; 


McNeil, ete., Co. y. Hamlet, 213 Ill. 
Ass Oe 
32. Daniels v. Bayles, 7 Ky. “Op. 


264; Long v. Garnett, 59 Tex. 229. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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whether the dealer or creditor had actual knowl- 
edge of dissolution,?* and as to whether plaintiff was 
a previous dealer.*+ But it is the duty of the court 
to explain to the jury what constitutes proper no- 
tice in the particular case,*® and to state the legal 
principles applicable thereto.** If the facts are un- 
disputed and, in the opinion of the court, but one 
inference can be drawn therefrom, it may withdraw 
the question of notice from the jury.?7 

[§ 823] 8. Holding Out as Partner after Dissolu- 
tion.** Where a former partner after dissolution 
holds himself out or knowingly permits himself to 
be held out as a partner, he may render himself lia- 
ble as such.*® Even where he has given proper no- 
tice of dissolution, if his subsequent conduct is such 
as to induce others to believe that he is a member 
of the firm, or that he is content to be liable as a 
partner, he ean be held as a partner by one who has 
given credit in reliance on such conduct.*° 

What constitutes holding out. The use of the old 
firm name by a continuing partner, with the knowl- 
edge and permission of a retiring partner, consti- 
tutes a holding out,*? but if the name is used with- 
out such knowledge or consent, the result is other- 
wise.*”_ The mere omission to remove a sign bearing 
the former firm name is not of itself enough to fix 
the liability of a retiring partner.*® The fact that 
an outgoing partner permitted the continuing one 
to use old firm stationery does not work an estop- 


pel,** particularly where it does not appear that’ 


such stationery operated to obtain credit from third 
83. Merritt y. Pollys, 16 B. Mon. 
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. of accounts and a balance struck.*® 


St. 598 [aff 5 Oh. Dec. (Reprint) 128, 
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persons.*> The intention.1 concealment of his with- 
drawal by a retiring partner may estop him from 
denying that the relation continued.*® 

[4 824] 9. Actions*’—a. Between Former Part- 
ners. As a general rule, an action at law will not 
he in favor ‘of one or more partners or their rep- 
resentatives, against other partners or their repre- 
sentatives, upon a demand growing out of a partner- 
ship transaction, until there has been a settlement 
But one former 
partner may sue another relative to any new con- 
tract entered into subsequent to the severance of the 
joint interest by dissolution of the firm.42 So one 
may maintain an action against the other, to whom 
he has sold his interest, for payment of the purchase 
money,°® for any breach of the partnership settle- 
ment agreement,°! for deceit affecting the settlement 
agreement,°'” or for breach of obligations not con- 
nected with the partnership business.°? A former 
partner who is entitled to collect and retain a certain 
firm account or claim may maintain an action against 
his former copartner to recover the amount of such 
account or claim where such. copartner has wrong- 
fully collected it.°® An action will le by a former 
partner who after dissolution has paid a firm debt 
to compel contribution on the part of his former co- 
partner,®>* and assumpsit is a proper remedy.®® It 
has been held that after dissolution by agreement 
a suit in equity will le to compel a former partner 
to concur in a notice of dissolution,®® even where 


maintain an action at law upon the 


(Ky.) 355; Seufert v. Gille, 230 Mo. |3 AmLRec 91];,.Wait v. Brewster, 31] note, notwithstanding he may have 
453, 131 SW 102, 31 LRANS 471;| Vt. 516; Brown v. Leonard, 2 Chit. | received the books and accounts of 
Long v. Garnett, 59 Tex. 229. 120, 18 BCL 541. the copartnership for collection and 
34. Treadwell v. Wells, 4 Cal. 260; 41. Dreher v. Connolly, 16 Daly | settlement. Lyon v. Malone, 4 Port. 
Watkinson v. Commonwealth Bank, |106, 9 NYS 635; Garbett v. Gedney, ] (Ala.) 497. 
4 Whart. (Pa.) 482, 34 AmD 521. 15 Misc. 440, 37 NYS 200; Norquist 50. See supra § 252. 
°35. Mauldin v. Mobile Branch|v. Dalton, 11 NYS 351; Speer v. 51. Ala.—Berger v. Dempster, 204 


Bank, 2 Ala. 502; Askew v. Silman, 95 
Ga. 678, 22 SE 573; Miller v. Pfeiffer, 
168 Ind. 219, 80 NE 409; Young v. 
Tibbitts, 32 Wis. 79. See Sagnier v. 
Watson, 15 WklyNC (Pa.) 455. 

386. Hooper v. Hartwell, 12 Colo. 
A. 161, 54 P 864; Bennett v. Watson, 
31 Ga. A. 367, 120 SE 802; Deford v. 
Reynolds, 36 Pa. 325. 

37. Mowatt v. Howland, 3 Day 
(Conn.) 353. 

38. Holding out as partner in gen- 
eral see supra §§ 104-108. 

39. U. S.—In re Krueger, 14 F. 
Cas. No. 7,941, 2 Lowell 66; In re 
McFarland, 16 F. Cas. No. 8,788, 10 
NatBankrReg 381. See In re Morse, 
17 F. Cas. No. $,854, 13 NatBankrReg 
376; In re Tomes, 24 F. Cas. No. 14,- 
084, 19 NatBankrReg 36 (in both 
cases assets of a business carried on 
after an alleged dissolution were re- 
garded as joint assets). 

Ariz.—Overlock  v. 
Ariz. 142, 100 P 447. 

Ind. T.—Shapard Grocery Co. v. 
Hynes, 3 Ind. T. 74, 53 SW 486. 

Ky.—Spears v. Toland, 1 A. K. 
Marsh. 203, 10 AmD 722. 

Mo.—Curtis v. Sexton, 201 Mo. -217, 
100 SW 17; Campbell Mach. Co. v. 
ang GAS) 1919 ESIW 5595 

Y.—Freeman v. Falconer, 44 N. 
x Peiact 132, 579 [aff 45 N. Y. Super. 
S80; Dreher v. Connolly, 16 Daly 
106, 9 NYS 635; Garbett v. Gedney, 
15 Mise. 440, 37 NYS 200; Norquist 
We eDalton, ald NYS: 35 Ie 

Oh.—Speer v. Bishop, 24 Oh. St. 598 
[aff 5 Oh. Dec. (Reprint) 128, 3 AmL 
Rec 91]. 

Wis.—Benjamin v. Covert, 47 Wis. 
375, 2 NW’ 625. 

Eng.—Mulford v. Griffin, 1 F. & F. 


Hazzard, 12 


145. 

Ont.—National Grocers, Ltd. v. 
Warrell, 3i OntWN 162. { 

40. Dreher v. Connolly, 16 Daly 


106, 9 NYS 635; Norquist v. Dalton, 
11 NYS 351; Speer v. Bishop, 24 Oh. 


Bishop, 24 Oh. St. 598 [aff 5 Oh. Dec. 
(Reprint) 128, 3 AmLRec 91]; Brown 
v. Leonard, 2 Chit. 120,18 HCL 541. 

What constitutes holding out as 
partner in general see supra § 105. 

42. Burt v. Clarke, 5 Man. 150. 

43. Boyd v. McCann, 10 Md. 118; 
Imperial Oil Co., Ltd. v. Duplessis, 9 
Alta. L. 59. Compare Norquist v. 
Dalton, 11 NYS 351 (where the goods 
were billed in the former firm name 
and the old sign was left over the 
door, retiring partner is liable). 

44, Barkley v. Beckwith, 90 App. 
Div. 570, 86 NYS 128. 

45. Cook v. Penrhyn Slate Co., 36 
Oh. St. 135, 38 AmB 568. 

46. Shapard Grocery Co. v. Hynes, 
3 Ind. T. 74, 53 SW 486. 

47. Action between partners dur- 
ing existence of partnership see su- 
pra §§ 250-287. 

48. Davis v. Merrill, 51 Mich. 480, 
16 NW 864. 

Wecessity of accounting as prece- 
dent to action between partners gen- 
erally see supra §§ 251-254. 

49. Lyon v. Malone, 4 Port. (Ala.) 
Boe en v. Sachs, 52 Or. 560,: 98 


.{a] The principle on which part- 
ners after dissolution can sue each 
other, as to partnership property, is 
that, the joint interest as partners 
having ceased, a new contract has 
been made between the parties in 
their individual, as distinct from 
their partnership, characters, and 
hence whether two partners can joint- 
ly sue their copartner after dissolu- 
tion to recover a share of former 
partnership property depends upon 
the character or form of the agre>- 
ment of settlement among the part- 
ners. Tieman y. Sachs, 52 Or. 560, 98 
1 ANB UIE 

[b] One partner who, after disso- 
lution, pays partnership debts out of 
his own funds and takes the note of 
his late associate in payment, may 


Ala. 305, 85 S 392. q 
rather Hed v. Ewing, 85 Ind. 

Md.—Martin v. Good, 14 Md. 398, 
74 AmD 545. 

N. Y.—Ferguson v. Baker, 116 N. 
Y. 257, 22 NE 400; Clark v. Dibble, 
16 Wend. 601. 

ippi 63> Parone: 


Pa. 
Bartley v. Williams, 66 Pa.’ aay Far- 
rell v. Young, 26 Pa. Super. 13 

Wis.—Jewell v. Ketchum, 63 Wis. 
628, 23 NW 709. 

Eng.—Morley v. Baker, 3 F. & F. 


146: Brookman v. Mather, 29 T. L. 
Ry. e276. 

Ont.—Teer v. Smith, 21 U. C. Q. 
B. 417. 


[a] Ilustration.—Where a disso- 
lution agreement, in addition to con- 
taining an account stated, provides 
for specific contributions or for liq- 
uidated damages as to certain mat- 
ters, either partner may sue the oth- 
er thereon, provided no question of 
partnership accounting is involved. 
Silverman v. Kogut, 143 NYS 947. 

51%. Crockett v. Burleson, 60 W. 
Va. 353, 54 SE 341, 6 LRANS 263. 

52. See supra § 258. 

53. Douthit v. Douthit, 133 Ind. 26, 
32 NE 715; Roseman v. Russ, 4 La. 
A. 263; Crosby v. Nichols, 16 IN 
Super. "450. 

54. Berger v. Dempster, 204 Ala. 
805, 85 S 392; meats v. Starbira, 78 
Cal. 225, 20 P 54 

[a] itinatration. —Where the firm 
was dissolved by one partner’s sale of 
his interest and the two agreed that 
plaintiff should pay the debts of the 
firm and defendant would reimburse 


him, plaintiff may in such circum- 
stances recover at ae Berger y. 
Dempster, 204 Ala. 305, 85 S 3992. 


Right to contribution in general 
see supra § 260. 
225, 


55. Sears v. Starbird, 78 Cal. 
20 P 547. 
eee Hendry v. Turner, 32 Ch. D. 
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no other question is involved.** 
Defenses. 


sideration.®® 
Conditions precedent. 


dictions this is not necessary.*? 


entitled thereto.®? 
Pleading. 


firm. >= 
Evidence. 


57. Hendry v. Turner, supra. 

58. Lendholm v. Bailey, 16 Colo. 
A. 190, 64 P 586. 

Limitations as against right to ac- 
counting see infra §§ 916, 917. 

59. Harrow v. Nissnewitz, 123 
Mise. 936, 206 NYS 680. 

[a] Thus an allegation that the 
note was given by defendant to plain- 
tiff, under an agreement made on dis- 
solution wherein plaintiff agreed to 
settle a negligence suit for three hun- 
dred dollars, but that instead of 
settling suit plaintiff so handled it 
that it now involved actions for 
twelve thousand dollars, stated a good 
defense of failure of consideration. 
Harrow v. Nissnewitz, 123 Misc. 936, 


206 NYS 680. 

60. Meredith v. Ewing, 85 Ind. 
410 

6l. _Martin v. Good, 14 Md. 398, 74 
AmD 545. 

62. ee ieult Vo. Wouthit, “238 ind. 


26,92 INE) 715. 5 
Plead- 


63. See Equity §§ 374-669; 
ine psL Cye- Ay. 
64. See cases infra this note. 
[a] Petition or complaint held 


sufficient.—(1) Petition in action for 
sum due partner because of defend- 
ants’ assumption of firm debt to 
plaintiff. Dance v. Mize, 134 Ga. 646, 
68 SE 434. (2) Petition in action for 
breach of contract to pay firm debts. 
Psinakas ive. Magass 61) Mion Alo, 
142 SW 1086. 

[b] Petition or complaint held in- 
sufficient—A complaint seeking to 
recover damages due to the failure 
of one of the partners to perform his 
agreement to fulfill the obligations of 
the partnership is demurrable where 
it fails to allege that defendant part- 
ner was ever advised that his per- 
formance was defective or requested 
to supply defects. Valentine v. Gil- 
borne, 27 S. D. 309, 130 NW 1018. 

[c] Dismissal of amendable pe- 
tition in an action for contribution 
because of plaintiff's having paid 
firm’s debt has been held improper. 
Nasworehy, v. Alford, (Ga. A.) 143 SH 
622. 

[d] Defendant’s pleading held in- 
sufficient.—Where, upon dissolution 
of a partnership, the continuing part- 
ner gave his note, the time of pay- 
ment of which was based upon the 
collection of firm assets and the abil- 
ity to pay firm debts, to the retiring 


partner, it was held, in an action 
thereon, that an affidavit of defense 
was insufficient in that it failed to 


aver that the continuing partner had 


Where an account has been stated be- 
tween the partners, limitations run against an action 
between the partners from the date thereof.°® 
an action on a note given in connection with the 
liquidation of partner ship affairs on dissolution, de- 
fendant may set up the defense of failure of con- 


It has been held that, 

order to recover for a breach of a contract of settle- 
ment, it must appear that plaintiff has duly _per- 
formed his part of the contract ;°° but in some juris- 
The view has been 
taken that no demand is necessary in order to permit 
the maintenance of an action by a former partner to 
recover from his copartner the amount of a firm ac- 
count or claim which such copartner has wrong- 
fully collected and failed to turn over to the partner 


The rules as to vleadings applicable in 
civil actions in general®*? apply in actions by one 
partner against ‘another after dissolution of the 


The rules of evidence applicable in 
civil actions in general,®? such as the rules relative 
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to the burden of proof,** and admissibrfity,°* and 


In Questions for 


plicable to the 


General. 


to an action ~on 


to plaintiff.‘ * 


ae 


Venue. 


not been able to pay the liabilities or 
realize sufficient from the assets to 
pay his partner. McLeod v. McCrea, 
2 LackLegN (Pa.) 231. 

65. See Evidence § 1 et seq. 

Presumptions as to continuance of 
partnership see supra § 789. 

66. See case infra this note. 

[a] Breach of contract to divide 
property after dissolution.—An ac- 
tion by partners against a copartner 
to obtain a share of partnership prop- 
erty which defendant, it was alleged, 
had promised, upon dissolution, to 
divide among the partners, has been 
regarded as one in the nature of an 
action for money had and received 
by defendant to plaintiffs’ use, neces- 
sarily based upon a title theretofore 
existing in plaintiffs, and proof of 
the previous joint ownership as al- 
leged is essential to a recovery. Tie- 
man v. Sachs, 52 Or. 560, 98 P 163. 


67. See cases infra this note. 
{a] Bvidence inadmissible.—(1) 
In an action to recover profits for 


which partner fraudulently failed to 
account at dissolution of partnership, 
evidence of amount plaintiff paid for 
defendant’s interest in partnershinv 


was inadmissible. French v. Mulhol- 
land, 240 Mich. 156, 215 NW _ 350. 
(2) In an action by two partners 


against a copartner after dissolution 
on his express promise to pay them 
their share of an item of partnership 
property, it was not error to exclude 
evidence that there had been no set- 
tlement of the partnership business, 
and that the payment of outstanding 
bills was unprovided for, since, the 
action not being on an implied prom- 
ise to pay arising from a _ general 
settlement of the partnership busi- 
ness, the fact that partnership debts 
had not been paid was immaterial. 
Tieman v. Sachs, 52 Or. 560,.98 P 163. 
68. See cases infra this note. 
. [a] Evidence held sufficient.—(1) 
To support. finding in plaintiff's favor 
in an action by a former member of 
a partnership for a share in commis- 
sions on a deal completed after the 
dissolution. Daniel v. Lane, (Tex. 
Civ. A.) 179 SW 906. (2) To justify 
a finding of a sale by a partner of his 
interest in the firm to the copartner. 


Johnston v. Gaisell, 68 Wash. 700, 
123 P 784. (3). To show that sum 
claimed by plaintiff was due him 


after partnership dealings had ceased, 
in an action to recover balance due 


after accounting. Canney y. Foss, 
232 Mass. 560, 122 NE.731. (4) To 
show dissolution of a partnership 


weight and sufficiency,°* 
former partners. 


Conditions precedent. 

ting former partners separately in default is not a 

prerequisite to holding them hable upon a contract 
-t-of the firm entered into before dissolution.*® 

The proper place for bringing an action 

against a former partner or against former partners 


govern in actions between 


court and for jury. The rules ap- 
trial of civil actions In general®? 


apply in determining what _duicenions are for the 
court and what for the jury. 

[§ 825] b. Against pee Partners’1—(1) In 
Each member of the former firm remains 
liable on firm obligations gontracted before dissolu- 
tion unless he has been released by agreement or 
operation of law,72 and the obligee may maintain 
an action to enforce such liability.** 


As a defense 
a firm obligation.a former partner 


cannot rely on the alleged facts that his former co- 
partner misappropriated the funds of another firm 
of which defendant and such copartner were mem- 
bers, and that such misappropriation was beneficial 


It has been held that put- 


which controlled a corporation be- 
fore partner secretly purchased stock, 
on which copartner sought to impress 
a trust. Bayer v. Bayer, 215 App. 
Div. 454, 214 NYS 322 [rev 122 Misc. 
7, 202 NYS 890]. (5) That plaintiff 
participated in fee earned by firm 
prior to a certain date did not conclu- 
Sively show that jury’s finding that 
he became a deel of the firm on 
that date was not stained by the 
evidence. Daniel v. STane supra. 
[b] Evidence held insufiicient.— 
(1) To sustain a verdict for plaintiff 
in an action for the conversion of 
bonds, which plaintiff, a former part- 
ner of defendant, asserted belonged 
to him. Dupay v. Galbina, 196 App. 
Div. 168, 1387 NYS 600." ~@) Do tshoxy 
that plaintiff had obtained the con- 
tract by fraud in an action to compel 
a former partner to pay liabilities 
which he had assumed under the dis- 
solution contract. Taylor v. Wrather, 
155 Ky. 25, 159 SW 662. (3) To sup 


port a finding that plaintiff did not 
try to purchase stock, on which for- 
mer partners sought to impress a 
trust for the partnership. Bayer v. 
Bayer, 215 App. Div. 454, 214 NYS 322 


[rev 122 Misc. 7, 202 NYS 890]. 
69. See Trial [38 Cyc 1511]. 
70. See cases infra this note. 
[a] Questions held to be ones of 


law for the court.—(1) The legal ef- 
fect of an unimpeached settlement 
agreement for the breach of which 
one partner has sued the other is a 
matter of law for the court. Ault 
v. Page, 82 Okl. 168, 198 P 991. (2) 
Uncontradicted evidence of defendant 
partner’s liability to plaintiff for mon- 
ey belonging to plaintiff but collected 
by defendant held to require entry of 


judgment for plaintiff on appeal. 
Pope v. Reese, (Ark.) 203 SW 1038. 
(Ee Ray submitting a special issue as 


to a matter involved in the dissolution 
agreement it is proper for the court 
to define a materialsword used in such 
agreement and invélved in the action. 
aoe: v. Lane, (Tex. Civ. A.) 179 SW 

71. Actions against partners dur- 
ing existence of partnership see supra 
§§ 457-568. 

72. See supra § 792. 

73. Mortimer v. Caldwell, Kirby 
(Conn.) 53; Fields v. Barnes, Oyisey: 
Op. 761. See also eases infra § soy, 

74 Douglas Naval Stores Co. v. 
Georgia Fertilizer, etc., Co., 11 Ga. A. 
130, 74 SHE 844, 
so White v. Kearney, 2 La. Ann. 
od. 


For latez cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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after dissolution must, in general, be determined by 
statutory provisions relative to venue in personal ac- 
tions.*® 

[§ 826] (2) Attachment and Garnishment.*? 
Whether an attachment or similar process will issue 
as an incident to an action against a partnership or 
against individual members thereof, after dissolution 
of the firm, depends largely upon statutory provi- 
sions in the particular jurisdictions.‘* Under the 
particular statute the right to an attachment against 
partnership property has been recognized‘® or de- 
nied.S° Questions as to the issuance of garnishee or 
trustee process in actions against former partners 
after dissolution are treated elsewhere in this 
work.®? i 

[§ 827] (3) Parties, As a general rule all of the 
_ former partners should be made parties defendant 
in actions by third persons to enforce contractual 
obligations of the firm incurred before dissolution,*? 
and all may be so joined as parties defendant, even 
though one has agreed to assume the firm debts.** 
By virtue of some statutes a former partner may he 
sued severally on a firm obligation.S* If a partner 
has incurred a debt as an individual, even though for 
the firm’s benefit, he may be sued alone therefor.*® 
Also, if one partner has, upon dissolution, agreed to 
pay or secure firm debts or assume firm obligations 
he may, in some jurisdictions, be sued alone;*® but 
it has been held that all of the former partners must 
be joined as defendants in the absence of an express 
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or implied agreement by a former. partner, whom it 
is sought to charge, to pay the debt to the firm cred- 
itor as such former partner’s private debt." A rule 
permitting suits against partners in a firm name has 
been held applicable to an action which accrued be- 
fore, but which was brought after, dissolution.** 

Obligations incurred after dissolution. All for- 
mer members may be made parties defendant where 
the obligation was incurred after dissolution, if 
plaintiff had no notice of the dissolution and the obhi- 
gation was within the scope of the acting partner’s 
implied powers,*® or if one’s act in incurring the 
obligation was assented to by all.?” Where dissolu- 
tion was only a sham, all partners may be sued on 
obligations thereafter incurred.®? 

Torts. Since the liability of partners for torts 
committed by a member is joint and several,®? one 
or all of the former partners may be sued after dis- 
solution for any such tort committed by a partner®® 
or agent or servant®* during the existence of the 
partnership relation. 

[§ 828] (4) Process and Appearance.®® After 
dissolution service upon one partner personally will 
not bind other partners not served®® or bind their 
individual property ;®7 nor will acceptance of serv- 
ice by one bind another.®* However, the view has 
been taken that such service on one may confer up- 
on the court jurisdiction to render a judgment that 
may be satisfied out of the partnership property,°® 
or out of the property of the individual partner 


76. See cases infra this note. 

[a] In Louisiana (1) it has been 
held that after dissolution each part- 
ner may claim the privilege of being 
sued in the parish of his individual 
domicile. Black v. Savory, 17 La. 85. 
(2) But where the firm, although 
dissolved, still continued for the pur- 
pose of liquidation, it was held that 
the partners may be sued at the dom- 
icile of the partnership. Goodrich 
v. Hunton, 10 Cas. No: 5,544, 2 
Woods 137 [rev on other grounds 99 

S. 80, 25 L. ed. 407] (applying La. 
Code Pract. arts 162, 165) 

Venue: 

As affected by the residence of de- 
fendant in general see Venue [40 
Cyc 93 et seq. ]. 

In actions against firm or partners 
during existence of partnership see 
Supra § 469. 

77. Attachment: 

In general see Attachment 6 C. J. 
pi: 

During existence of partnership see 
Supra §§ 508-522. 

78. See cases infra notes 79, 80. 

79. Schatzill v. Bolton, 13 S. C. L. 
478, 13 AmD 748; Lindsey v. Corkery, 
29 Gratt. (70 Va.) 650. 

{a] Individual debt of partner.— 
Schatzill v. Bolton, 13 S. C. L. 478, 13 
AmD 748. 

[b] Where individual partners are 
bankrupts, firm creditor may be al- 
lowed to attach firm property, but not 
so as to give a preference over other 
partnership creditors. Lindsey v. 
Corkery, 29 Gratt. (70 Va.) 650. 


80. Smith v. McMicken, 3 La. Ann. 
319. 

81. See Garnishment §§ 128, 129. 

82. In re Dunn, 115 La. 1084, 40S 
466; Fowle v. Torrey, 131 Mass. 289; 


Cady v. Shepherd, 11 Pick. (Mass. ) 
400, 22 AmD 379; Bowen v. Crow, 
16 Nebr. 556, 20 NW 850. 

[a] Bffect of appointment of part- 
ner as liquidator.—Where a solvent 
commercial firm was dissolved, and 
two of the partners were appointed 
liquidators under agreement, and the 
appointment was’ confirmed by a court, 
but neither the, convention nor the 
order vested the liquidators with au- 
thority to sue and be sued, such pro- 
ceedings did not affect the right of 
the creditors to’ sue the firm and its 
members in sclido. In re Dunn, 115 


La. 1084, 40 S 466. 

83. Phillips: v. Schlang, 139 App. 
Div. 930, 124 NYS 40 [rev 67 Misc. 
142, 121 NYS 913]. 

84 Frayser v. Moore, 22 Kan. 115. 
See De los Reyes v. Lukban, 35 Phil- 
ippine 757. 

85. Cowles v. Robinson, 11 Colo. 

19 -P 654. 

86. Powers v. Fletcher, 84 Ind. 154; 
Schultze v. Huttlinger, 159 App. Div. 
476, 144 NYS 449; Melvain v. Tomes, 
14 Hun (N. Y.) 31; Brown v. Davis, 
13 N. Y. Super. 549; Wells v. Ross, 
LPs dalle 403, 2 ECL 420, 129 Reprint 


[a] Claim improperly dismissed as 
action on judgment.—A complaint by 
the assignee of a claim against 4 
partner, who after dissolution had 
agreed to pay all the firm debts, evi- 
denced by'a foreign judgment, was 
improperly dismissed as an action 
on the judgment, since the defend- 
ant’s liability arose from his agree- 
ment to pay the firm debts. Schultze 
v. Huttlinger, 159 App. Div. 476, 144 
NYS 449. 

[b] One partner’s assumption of 
commission to sell—Where goods 
were consigned to two partners to 
sell on commission but, upon disso- 
lution, commission to sell was as- 
sumed by one, the latter, having sold 
the goods, was rightly sued for money 


had and received. Wells v. Ross, 7 
Taunt. 403, 2 ECL 420, 129 Reprint 


161. 

Retiring payiney. ag surety for firm 
debts see supra § 5 

87. Fowle v. Poorey: 131 Mass. 289. 
See Owsley v. Williams, 8 Ky. Op. 242 
te) action because of want of priv- 
ity). 
Right of third person beneficiary to 
enforce contract in general see Con- 
tracts §§ 815-820. 


88. Wilson v. Roger, 10 Ont. Pr. 
BODe 
89. Colo.—Hooper v. Hartwell, 12 


Colo. A. 161, 54 P 864. 

‘Ga.—McGee v. Potts, 87 Ga. 615, 13 
SE 746. 

Me.—Nevens v. Bulger, 93 Me. 502, 
45 A 5038. 

Mo.—Knaus v. Givens, 110 Mo. 58, 
19 SW 585. 

Pa.—Farrar v. Babb, 4 Pa. Co. 407. 

Necessity, sufficiency, and effect of 
notice of dissclution in general see 


supra §§ 810-822. 
90. Riggs v. Andrews, 8 Ala. 628; 


Copp v. Longstreet, 5 Colo. A. 282, 
a, 601; Bradford v. Taylor, 61 Tex. 
508. 


91. Utiey v. Clements, 79 Minn. 68, 
81 NW 739. 

92. See supra § 392. 
Muller v. Davis-Wood Lumber 
Co., 2 La. A. 359; Webb v. Gregory, 
49 Tex. Civ. A. 282, 108 SW 478. 

94. Heidenreich v. Bremner, 260 
ad 103) INE 92:75) (Pati 176 eile 


Partners’ liability for acts of agents 
and servants see supra § 394. 

Process in general see Process 
Cye 412). 

Faver v. Briggs, 18 Ala. 
478; Mitchell v. Rich, 1 Ala. 228; 
Beal v. Snedicor, 8 Port. 523; Duncan 
v. Tombeckbee Bank, 4 Port. 181. 

Iowa.—Harford v. Street, 46 Iowa 
594; Newlon v. Heaton, 42 Iowa 593; 
Stephens v. Parkhurst, 10 Iowa 70. 

La.—Anderson v. Arnette, 27 La. 
Ann. 237; Brashear v.. Dwight, 2 La. 
Ann. 403; Gaiennie v. Akin,.17 La. 
42, 36 AmD 604. 

N. J.—Davis v. Megroz, 55 N. J. L. 
427, 26 A 1009. 

Oh.—Sarver v. Scarlett, 8 Oh. Dec. 
(Reprint) 765, 9 CincLBul 312. 

97. Newlon v. Heaton, 42 Iowa 593. 

[a] Duty of partner not served to 
record judgment.—Where a judgment 
is rendered against a firm, after its 
dissolution, and the court has juris- 
diction of but one of the partners, the 
partner not served with notice is not 
chargeable with negligence, rendering 
him liable upon the judgment to an 
innocent purchaser, if he has failed 
to have the record corrected. Newlon 
v. Heaton, 42 Iowa 598. 

98. Beal v. Snedicor, 8 Port. (Ala. ) 
523; Demott v. Swaim, 5 Stew. & P. 
(Ala.) 293. 

99. Fla—Nathan v. Thomas, 63 
Fla. 235, 58 S 247, AnnCas1914A 387. 

Iowa.—Harford v: Street, 46 Iowa 
594; Newlon v. Heaton, 42 Iowa 593;° 
Hale v. Van Saun, 18 Iowa 19. 

La.—Montague v. Weil, 30 La. Ann: 
50; Lambeth v. Vawter, 6 Rob. 127. 

Tex.—Sanger v. Overmier, 64 Tex. 
57; Texas, etc., R. Co. v. McCaughey, 


62 Tex. 271; Alexander v. Stern, 41 
Mex. gloss 
Eng.—Brand v. Sandground, 85 L. 


N50 ae Crd 


sued.+ 


place of business of the firm.? 


wise provided by statute.°® 


[§ 829] (5) Pleading, 


T. Rep: N. S. 517. 

1. Marford v. Street, 46 Iowa 594; 
Newion v. Heaton, 42 Iowa 593; Hale 
v. Van Saun, 18 Iowa 19. 

2. Michie v. Brown, 20 La. Ann. 75. 

Sau. Salt vwaeLannine,.9. UW. 
§. 160, 23 L. ed. 271; Atchison Sav. 
Bank v. Templar, 26 Fed. 580. 

Ky.—Ballou v. Skidmore, 132 Ky. 
342, 1138 SW 441. 

N. J.—Davis v. Megroz, 55 N. J. L. 
427, 26 A 1009. 

S. C.—Loomis v. Pearson, 16 S. C. 


E70: 
Va.—Bowler v. Huston, 80 Gratt. 
(71 Va.) 266, 32 AmR 673. 
4 Beal v. Snedicor, 8 Port. (Ala.) 
523. 
5. See cases supra notes 3, 4. 
6. See statutory provisions. 


Beal v. Snedicor, 8 Port. (Ala.) 


8. See Pleading [31 Cyc 1]. 
9. See cases infra notes 10-14. 


10. Farrar v. Babb, 4 Pa. Co. 407. 

11. Farrar v. Babb, supra. 

12. Sagnier v. Watson, 15 WklyNC 
(Pa.) 455. 

13. Sagnier v. Watson, supra. 

14. Citizens’ Trust Co. v. Tindle, 
(Mo. A.) 194 SW 1066. 

[a] Plea of payment.—Citizens’ 


Trust Co. v. Tindle, (Mo. A.) 194 SW 

1066. 
15. See Pleading [381 Cyc 670 et 

seq]. 

Burden of proof see infra § 830. 

16. See cases infra this note. 

[a] Issues.—In order to raise the 
issue that no. partnership existed 
when the obligation sued on arose, 
a denial under oath by defendant is 
required by some statutes. Evans 
v. Graves, 7 Del. 15. See Shamburg 
v. Abbott, 112 Pa. 6, 4 A 518. 

[b] Evidence admissible under 
pleading.— Where plaintiff has alleged 
that defendant was a member of a 
firm when the obligation on which 
action is brought was created, de- 
fendant under a general denial may 
prove that. there had been a disso- 
lution prior to the creation of the 
obligation in question. Waller v. Da- 
vis, 59 Iowa 103, 12 NW 798. 

[c] VWariance.—W here suit is 
brought on a note purporting to have 
been made by an ordinary partnership 
but after its dissolution, through one 
of the former members, and it is held 
that the other former members, not 
having authorized it, are not bound 
thereby, plaintiff cannot in the same 
action recover upon the open account 
or overdraft, in settlement of which 
the note was purported to have been 
given, which account was admitted 
in evidence over defendant’s objection. 
Monroe Bank v. BE. C. Drew Inv. Co., 
126 La. 1047, 53 S 136; Monroe Bank 
v. BE. GC. Drew Inv. Co.; 126 La. 1028, 
53 S 129, 32 LRANS 255. 


Where a commercial firm is sued on a note 
drawn after dissolution, citation served on the agent 
of one of the partners is not sufficient to bring the 
firm into court, although it is made at the former 
After dissolution one 
partner has no implied power to enter an appearance 
for another partner® or for the firm,* so as to entitle 
plaintiff to a judgment against such nonassenting 
partner or against the firm,® except as may be other- 
It has been held, how- 
ever, that, where all of the late partners appear and 
judgment is rendered against them, neither can take 
any advantage of an irregularity in the service.” 

and Issues, 
Variance. Rules as to. pleading applicable in civil 
actions in general’ apply in actions against former 
partners.® While it has been held that in respect of 
notice of dissolution defendant need not allege 
whether or not plaintiff. had had previous dealings 
with the firm,!® and that a general allegation that 
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Proof, and 


of his case.?1! 


17. Evidence as to notice of dis- 
solution see supra §§ 819-821. 


18. See Evidence §§ 25-88. 
19. See Hwidence:§$§ D3-24. 
20. See cases infra this note; and 


text and notes 21, 22. 

[a] Presumption as to ownership 
of firm negotiable paper.—(1) It has 
been held that, where a negotiable in- 
strument payable to a firm is found 
after dissolution in the possession 
of one of the members, indorsed in 
the firm name, there is a presumption 
that such member is the owner. 
Fletcher v. Anderson, 11 Iowa 228. 
(2) This presumption may be rebut- 
ted. Fletcher v. Anderson, supra. 

{b] Presumption as to authority 
of former partner.—That a partner 
after the dissolution of a firm had au- 
thority at one time to execute notes 
in the firm name does not justify the 
presumption that such power contin- 
ues, where there has been a radical 
change in the relationship of the 
partners by the withdrawal of one 
of the partners from the _ corpora- 
tion which purchased all the assets 
of the firm, and thereby dissolved it. 
Seufert v. Gille, 230 Mo. 453, 131 SW 
102, 31 LRANS 471. 

Presumption as to continuance of 
partnership see supra § 789. 

21. Hatton v. Stewart, 2 Lea 
(Tenn.) 2383; Thompson v. Harmon, 
(Tex. Commn. A.) 207 SW 909 [aff 
(Civ. A.) 152 SW 1161]; Paterson v. 
Zachariah, 1 Stark. 71, 2 BCL 36, 171 
Reprint 405. See Woodson v. Wood, 
84 Va. 478, 5 SH 277 (in an action on 
a note, an instruction was held er- 
roneous as improperly placing the 
burden upon the defendant partner 
of showing that the note was not 
used for firm purposes). 

[a] Ratification of obligations 
arising after dissolution.—Burden of 
establishing ratification of promis- 
sory notes given by defendant’s for- 
mer copartner after dissolution is 
upon plaintiff. Hatton v. Stewart, 2 
Lea (Tenn.) 233. See Myers v. 
Sprenkle, 13 YorkLegRec 181 [aff 20 
Pa. Super. 549]. 

{b] Abandonment of intention to 
dissolve.—If plaintiff knew of inten- 
tion of firm members to dissolve, it 
lies on him to show that the inten- 
tion was abandoned and that there 
was not a dissolution. Paterson v. 
Zachariah, 1 Stark. 71, 2 ECL 36, 171 
Reprint 405. 

22. Edwards v. Wall, 29 Ga. A. 107, 
114 SE 63 [eonforming to answers to 
cert questions 153 Ga. 776, 113 SE 
190]; Southern White Lead Co. vy. 
Haas, 73 Iowa 399, 33 NW 657, 35 NW 
494; Citizens’ Trust Co. v. indie, 
(Mo. A.) 194 SW 1066; Crawford y. 
Austin, (Tex. Civ. A.) 293 SW 275. 

[a] Payment.—Where defendant 
partner in an action on a firm note 


r§§ 828-830 


plaintiff has notice of the dissolution is sufficient,** 
there is authority for the view, in a case in which 
defendant alleged that there had been previous deal- 
ings, that he must further allege that plaintiff had 
had actual notice,!? and should set out the specific 
acts which are relied on as constituting notice.t? 
The necessity. for pleading an affirmative defense 
has been recognized.*# 

Issues, proof, and variance. 
to issues, proof, and variance? apply.+® 

[§ 830] (6) Hvidence.* Rules as to presump- 
tions,t® and burden of proof and of evidence,?® ap-— 
plicable in civil actions in general, apply in actions 
against the firm or former partners after dissolu- 
tion or an alleged dissolution.?° “Plaintiff has the 
burden of establishing all the affirmative elements 
The burden of establishing affirma- 
tive defenses is on defendant.?? 
rules as to the admissibility of evidence?* certain 
evidence has been regarded as admissible?* or inad- 


The general rules as 


So under general 


given after dissolution claims pay- 
ment by purchaser of partnership 
stock, this should be developed in his 
evidence. Citizens’ Trust Co. v. Tin- 
dle, (Mo. A.) 194 SW 1066. 

[b] Dissolution.—(1) In general. 
Southern White Lead Co. v. Haas, 73 
Iowa 399, 33 NW 657, 35 NW 494. 
(2) Dissolution before creation of ob- 
ligation. Crawford v. Austin, 
Civ. A.) 293 SW 275; Wick y. 12 
Lennan, (Tex. Civ. A.) 186 SW 847. 

23. See Evidence §§ 89-1729. 

Statements of one partner after 
dissolution as evidence see Evidence 


§ 482. 
24. See cases infra this note. 
fa] Firm liabili in general.— 


(1) Postal cards, signed by the de- 
fendant firm, ordering goods of plain- 
tiff, are competent evidence to show 
the sale of the goods, and for this 
purpose are admissible, even though 
they were not written by authority 
of the retiring partner. Nevens v. 
Bulger, 93" Wel "502, “45s Aw 502) 21) 
Where a person lent money to mem- 
ber of a firm to be used by such 
member as his share of the capital, 
and in the partnership articles the 
firm bound itself to pay the lender 
such debt on dissolution but also 
gave the borrowing member exclu- 
sive control of his own capital, evi- 
dence, in an action against the firm 
for payment, that such member had 


withdrawn his capital was admis- 
ee Dowd v. Elstner, 23 La. Ann. 
[b] Dissolution or obligations 


arising after dissolution.—(1) On an 
issue as to whether there had been 
a dissolution prior to the giving of 
a note on which defendant was sued 
evidence offered by defendant may 
be admissible, although it does not 
necessarily show a dissolution, where 
it tends to show a dissolution. Wal- 
ler v-) Davis; 59> Towa d0ss bomen wh 
798. (2) An instrument given by one 
partner to his copartners, certifying 
that he had purchased their interest 
in the firm, and agreeing to assume 
all liabilities of the firm and hold 
the others harmless, is some evi- 
dence that the partnership was dis- 
solved on the day of its date. Em- 
erson v. Parsons, 32 N. Y. Super. 447 
[aff 46 N. Y. 560J° (3) That defena- 
ant promptly repudiated a purchase 
from, plaintiff by another member of 
a former partnership while the prop- 
erty was still within plaintiff's grasp 
is admissible. Campbell Mach. Co. 
v. Miller, (Mo. A.) 199 SW 559. (4) 
Where plaintiff, in consequence of 
the declarations of one of the de- 
fendant partners that the name of 
the firm was changed but that the 
partners remained as before, charged 


{the goods afterward sold and deliv- 


ered in the name of the new firm, the 


—— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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- §§ 830-831] 


missible.?® 


findings. . 


[§ 831] (7) Trial. 


seller’s book of original entries was 
admissible against the partners who 
were sued as trading under the orig- 
inal firm name. Williamson v. Fox, 
38 Pa. 214. (5) On the issue of the 
implied assent of a partner to the 
execution by the copartner of a firm 
note after the dissolution of the firm, 
evidence that the partner after the 
execution of the note settled claims 
on other firm notes made by the co- 
partner after dissolution to others 
was admissible. Seufert v. Gille, 230 
Mo. 453, 131 SW 102, 31 LRANS 471. 
(6) Where in an action on a note 
signed in the name of a firm by a 
partner after dissolution, the issue 
was whether his copartner had by his 
course of conduct clothed the signer 
with apparent authority to sign, and 
such copartner admitted that he 
knew that the signer had borrowed 
money of plaintiff, and that he him- 
self had agreed with the signer that 
the latter should pay the partnership 
debts, and the signer testified that 
he had told his copartner that money 
had been borrowed from plaintiff 
and that the copartner had said on 
one occasion that he would like to 
see plaintiff paid, evidence that the 
copartner had borrowed money from 
plaintiff in the name of the firm after 
the dissolution of the firm, and that 
the note sued on was in renewal of 
notes evidencing such indebtedness, 
was admissible to establish such co- 
partner’s implied assent to the sign- 
er’s attempt to bind the firm on the 
note sued on. Seufert v. Gille, supra. 

25. See cases infra this note. 

{a] Firm obligations in general.— 
(1) On the issue of liability of a re- 
maining partner on a note executed 
by a withdrawing partner, whether 
five dollars and fifty cents of the pro- 
‘ceeds thereof was used to pay firm 
debts was immaterial, where it ap- 


‘peared that the note was known by 


the partners at time of dissolution 
to be part of the firm indebtedness. 


Keels v. Ashworth, (Tex. Civ. A.) 
187 SW 1008. (2) In an action by a 
broker to enforce his contract for 


commissions in the sale of partner- 
ship realty, made with one of the 
members of a firm since dissolved, it 
is not error to exclude evidence of 
the terms of sale agreed upon be- 
tween the partners themselves, 
where it appears that each partner 
accepted the proceeds of the_ sale 
made by plaintiff. Copp v. Long- 
street, 5 Colo. A. 282, 38 P 601. 

[b] Dissolution or obligations 
arising after dissolution.—(1) An in- 
strument which, it is alleged, was 
signed by defendant and another 
person and which recites that any 
partnership which may have existed 
between them is dissolved has been 
held inadmissible on the ground that 
it did not tend to prove a dissolution 
in view of the facts that defendant 
claimed that there never was a part- 
nership, that the instrument was ob- 
tained merely to protect defendant, 
and that the other person claimed 
that he did not sign it. Dawson v. 
Pogue,, 18. Or) 945-22 P. 687,.6 LRA 
176. (2) Evidence that a partner 
after the dissolution of the firm 
caused by the transfer of all its 
property to a corporation signed the 
firm name as surety to notes of the 
corporation is not admissible to show 
his copartner’s assent to the renewal 


in the firm name of a note of the 
firm after dissolution. Seufert v. 
Gille, 230 Mo. 453, 1381 SW 102, 31 


Likewise, general rules as to the weight 
or sufficieney of evidence?® have been applied?" in 
ruling that certain evidence was sufficient?’ or in- 
sufficient?® to warrant or sustain certain verdicts or 


The rules applicable in civil 
eases generally as to what constitute questions of 
law and of fact®® apply in actions brought against 
late partners after dissolution of the firm.*+ 
different inferences may be drawn from the evi- 
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Instructions. 


Where | the firm.?+ 


LRANS 471. 


26. See Evidence §§ 1730-1806. 

27. See cases infra this section. 

[a] Degree of proof.—(1) In or- 
der to exonerate a retiring partner 


from a firm debt, circumstances out 
of which arises an implied release 
must be shown by convincing, or 
clear, positive and adequate, proof 
especially where creditor has re- 
fused to agree to such exoneration. 
Bays v. Johnson, 80° W.Va. 559, 92 
SE 792. (2) One claiming ownership 
of property supplied by his copart- 
ner for use of dissolved copartner- 
ship and that it did not become part- 
nership property because of transfer 
of title to him by his copartner was 
required to support his claim by clear 
and convincing evidence. Gracy Vv. 
Gracy Ate, Was 638. 716 eS)-530)) LRA 
1918B 82. 

[b] Creditor’s declarations relied 
upon to exonerate retiring partner 
from joint liability are to be con- 
strued in the light of his previous 
refusal, and of circumstances under 
which declarations were made. Bays 
v. Johnson, 80 W. Va. 559, 92 SE 792. 


28. See cases infra this note. 
[a] Evidence sufficient.—(1) To 
sustain a verdict for plaintiff suing 


former partners on note given. for 
wages and loan. Green v. Shute, 15 
Daly 358, 361, 7 NYS 645, 646 [aff 
(6 BNIRS OCIS (2) To sustain judg- 
ment for plaintiff, purchaser of the 
interest of some partners, in an ac- 
tion against another partner for mon- 
ey collected. Semple v. Burke, 26 
N. D. 200, 144 NW 103. (3) To sus- 
tain a finding that there had been 
no dissolution of defendants’ firm 
when a contract of sale was made 
for which commissions were sought. 
Wick v. McLennan, (Tex. Civ., A.) 
186 SW 847. (4) To show the dis- 
solution of the partnership before 
certain obligations matured. Com- 
mercial Nat. Bank v. Brinton, 45 
Utah 265, 146 P42. (5)° To warrant 
a finding that plaintiff released one 
of the partners from all liability on 
the account on which action was 
brought on dissolution of the part- 
nership. International Harvester Co. 
v. Layton, 148 Ark. 156, 229 SW 22. 
(6) To show no rescission of the 
contract on which the action was 
based, or release of a partner upon 
his withdrawal from the firm and 
the sale of his interest to the remain- 
ing partner. Western Lumber, etce., 
Co.-v. Joslyn, 66 Wash. 524, 120 P 
69. (7) A letter, signed by defend- 
ant in the name of a law firm of 
which he-was then a member, con- 
cerning notes delivered to the other 
member for collection, warranted a 
finding that the notes were delivered 
to the firm, or some member at a 
time when the firm was in existence. 
Mdwards v. Wall, 29 Ga. A. 107, 114 
SE 63 [conforming to answers to 
cert questions 153 Ga. 776, 113 SE 
190]. (8) In an action against de- 
fendant upon a claim against his dis- 
solved firm. which he has undertaken 
to pay, evidenced by a foreign judg- 
ment for the amounts of drafts, the 
claim was merged in the judgment 
so that it was unnecessary to put 
the drafts in evidence. Schultze v. 


Huttlinger, 159 App. Div. 476, 144 
NYS 449. 
29. See cases infra this note. 


[a] Bvidence insufficient.—(1) To 
support verdict finding one member 
the sole owner of stock and fixtures, 
where, after the date when it was al- 


[47 C.J.] 1151 


dence, the question as to whether plaintiff had notice 
of an agreement between former partners that one 
was to assume and to pay the firm debts is one of 
fact for the jury.*? 

The rules relating to instructions 
in civil actions in general**® govern and control the 
instructions in actions brought against former part- 
ners on partnership obligations after dissolution of 
It has been held that an instruction 
which submits the issue of a partner’s implied assent 


leged the firm was dissolved, the al- 
leged retiring member remained, did 
his usual work, signed the firm name 
to checks and orders for goods, and 
shared in the profits. Higgenbotham 
v. Stanley, 36 Okl. 302, £28 PB 238. 
(2) To establish payment of the part- 
nership account on which action was 
brought by. notes given by one of 
the partners after dissolution. Rec- 
lamation Co. v. Simmons, (Tex. Civ. 
A.) 293 Sw 194. (3) In an action 
on an open account, brought against 
the members of a dissolved partner- 
ship, a claim that a creditor had ac- 
cepted postdated checks in payment 
of the partnership debt from the con- 
tinuing partner, and agreed to re- 
lease the retiring partner, where not 
sustained by evidence other than the 
giving of the checks, does not present 
a good defense. Field v. Fishkin, 
180 Wis. 149, 192 NW 463. 


30. See Trial [388 Cyc 1511 et seq]. 
31. See cases infra this note. 
[a] Questions of fact under par- 


ticular circumstances.—(1) Whether 
firm was dissolved when obligation 
was incurred. Simmel v. Wilson, 121 
S. C. 358, 113 SE 487. (2) Fraud in 
the partnership account. City Nat. 
Bank v. King, 81 Ill. A. 244. (3) 
Whether plaintiff had extended time 
on trade acceptances with the knowl- 
edge that one of the partners had 
assumed the firm liabilities. General 
Tire, etc., Co. v. Noble, 222 Mich. 
545, 193 NW 229. 

[b] Questions of law under par- 
ticular circumstances.—Liability for 
goods ordered before dissolution and 
consigned before notice’ thereof. 
Lorborbaum v. Leviy, 228 Ill. A. 338. 

[ec] Directing verdict for plaintiff 
ang refusing nonsuit when motion 
therefor was made was erroneous 
where the evidence was insufficient 
to charge the retiring partner with 
liability. Skeffington v. Daniel, 18 
Ga. A. 262, 89 SE 458. 

382. Johnson v. Hmerick, 70 Mich. 
215, 38 NW 2238. 


33. See Trial [38 Cyc 1594 et seq]. 
34. See cases infra this note. 
[a] Dissolution and notice of dis- 


solution.—(1) A requested charge 
which is not based on the evidence 
as to the time for the delivery of the 
goods for which action is brought, in 
relation to dissolution, is properly 
refused. McGee v. Potts, 87 Ga. 615, 
13 SE 746. (2) In an action ona note, 
instruction ignoring required element 
of notice to plaintiff of dissolution 
of the firm was erroneous. McCue vy. 
Schweer, (Mo. A.) 295 SW 816; Citi- 
zens’ Trust Co. v. Tindle, (Mo. A.) 
194 SW 1066. (3) In an action on a 
note signed by a partnership and 
made payable to a bank, wherein one 
of the partners filed a plea of no 
partnership, a charge to the effect 
that such defendant contends that he 
notified the bank of the dissolution 
of the partnership, which plaintiff 
denies, and that, if a certain notice 
was given, it would be sufficient, was 
not erroneous, as failing to charge 
that the notice would be ineffectual 
unless it was shown that the part- 
nership had been dissolved according 
to law, and as failing to charge on 
what was necessary to dissolve a 
partnership. Bennett v. Watson, 31 
Ga. A. 367, 120 SE 802. (4) Notice 
of dissolution in general see supra §§ 
810-822. 

[b] Continuance of firm.—In- 
struction relative to the general 
reputation of the continuance of the 
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to the execution of a firm note by his copartner after 
dissolution must state what facts constitute author- 
ity of the copartner so to execute.*® 

[§ 832] (8) Judgment.*® When the action is 
against all the partners on a joint lability, a joint 
judgment is the correct form,*? unless several judg- 
ments are permitted by statutory provisions.** Un- 
der a mixed system of law and equity, it has been 
held that judgement was properly rendered against a 
former partner who was lable for the considera- 
tion received for a note on which the action was 
brought, although the note itself was made by an- 
other partner after dissolution and plaintiff could 
not recover thereon.*® A judgment against one part- 
ner in an action brought. after dissolution of the firm 
is not generally conclusive or personally binding up- 
on others not served with process and not appearing 
in the ecase.*® The fact that a judgment describes 
defendants as partners does not preclude its being 
a personal judgment against the individuals named 
therein where the statement as to the partnership 
relation was used only for a descriptive purpose.*? 

[§ 833] c. Against Third Persons.*? 
not interfere on behalf of former partners against 
third persons where there is a remedy at law, re and 
a proper equitable action may be barred by laches.*4 
Where one of two partners, after the dissolution of 
the partnership, consigned partnership property to 
an agent to sell and apply the proceeds to a partner- 
ship debt, the other partner may sue the consignee 
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Equity will et 


[§§ 831-833 


wrongfully been ousted from the possession of a firm 
leasehold by the fraudulent acts of his copartner, 
after dissolution such former partner may bring an 
action to recover possession,*® or he may bring an 
action to recover for the damages which he has per- 
sonally suffered.47 A release by a former partner 
of his interest in a firm claim prevents him from 
maintaining an action.*® 

Parties. Generally speaking, all persons who were 
partners at the time the obligation was incurred are 
proper*® and necessary®® parties plaintiff in an ac- 
tion after dissolution to enforce a firm claim. This 
common-law principle has been modified by statutes 
in many jurisdictions,®+ under which it is held that, 
where a partner has assigned his interest i in the claim 
to plaintiff, the assignor is not Ey necessary,°” al- 
though he is a proper,®? party; “and in such ease 
the suit need not be brought in the names of both 
partners for the assignee’s use.°* In other cases it 
has been said that the assignment gives to the as- 
signee the right to use the assignor’s name and to 
bring an action in the names of both partners.®° 


Even in jurisdictions where the assignor is ordinarily 


a necessary party, if defendant has promised to pay 
the assignee, he may recover without joining his an- 
signor.°® A partner who has no beneficial interest 
in the object of the suit and against whom defend- 
ant has no claim need not be joined as a plaintiff ;°* 
and where there has been a settlement and the joint 
interest has been ended, a partner may sue without 


in equity for an accounting.*° 


firm was justified. Culligan v. Al- 
pern, 160 Mich. 241, 125 NW 20. 

{c] Payment.—lInstructions re- 
stricting the jury to the question of 
payment of the firm indebtedness 
was proper in view of the pleadings 
and evidence. Paxton, etc., Co. v. 
Starkweather, 26 S. D. 99, 128 NW 
47 


[d] Ratification.—A requested 
charge which excludes the element 
of ratification by defendant of a 
purchase of the goods for which the 


action is brought is properly refused. : 


McGee v. Potts, 87 Ga. 615, 13 SE 
746. 
35. Seufert v. Gille, 230 Mo. 453, 


131 SW 102, 31 LRANS 471. 
36. Process and appearance to 
support judgment see supra § 828. 
87. Beatty v. Ambs, 11 Minn, 331. 
38. See statutory provisions. 
39. White v. Tudor, 32 Tex. 758. 
40. U. S.—Hall v. Lanning, 91 U. 
Sl60y en Lan eds 27). 


Ala.—Davidson v. Street, 34 Ala. 
125. 

Iowa.—Newlon v. Heaton, 42 Iowa 
593. 

Pa.—Reed v. Orton, 3 Pa. Cas. 371, 
6 A 369 


Va.—Bowler v. Huston, 30 Gratt. 
(71 Va.) 266, 32 AmR 673. 

Bne.—Ex p,) Young, 19 ChsiD. 124: 

[a] Conclusiveness of judgment 
as to partner assuming debts.—In or- 
der to make a judgment against one 
of several partners conclusive upon 
another partner who, on dissolution, 
assumed the firm debts, the evidence 
of notice to the latter of the bring- 
ing of the action in which the judg- 
ment was obtained must be very 
clear. Reed v. Orton, 3 Pa. Cas. 371, 
6 A 369. 

41. Chicago First Nat. Bank v. 
Sloman, 42 Nebr. 350, 60 NW 589, 47 
AmSR 707. * 

42. Actions against third persons 
during existence of partnership see 
supra §§ 457-568. 


Enforcing mechanics’ liens’ see 
Mechanics’ Liens § 544. 

43. Brush v. Maydwell, 14 Cal. 
218. 

44. Davies v. Atkinson, 124 Ill. 


Where a partner has 


474, 16 NE 899, 7 AmSR 373 [aff 25 


Th. Ase26 0; 

45, ‘Bartlett. ov... Parks, i iCush: 
(Mass.) 82. 

46. Moropoulos v. C. H. & O. B. 


Fuller Co., 186 Cal. 679, 200 P 601. 
47. Moropoulos vy. C. Was) yea, (OL, AS 
Fuller Co., supra 


48. Gordon v. ‘Albert, 168 Mass. 
150, 46 NE 423. 
49. Ala.—Tompkins v. Levy, 87 


Ala. 263, 6 S 346, 13 AmSR 31. 

Cal.—Braun vy. Wollacott, 129 Cal. 
LOT GLa ews0ne 

Ga.—Chicago Cheese Co. v. Smith, 
94 Ga. 663, 20 SE 106. 

La.—Hstlin v. Ryder, 20 La. Ann. 
251; Terril v. Flower, 6 Mart. 583; 
Robinson v. Tebault, 6 La. A. (Or- 
leans) 292, 295 [quot Cyc]. 

Me.—Gannett v. Cunningham, 34 
Me. 56; Day v. Swann, 13 Me. 165. 

Mass.—Hyde v. Moxie Nerve-Food 
Co., 160 Mass. 559, 36 NE 585; Fish 
v. Gates, 133 Mass. 441; Page v. Wol- 
cott, 15. Gray 536. 

Maieeiar eis pene v. Shands, 26 Miss. 

0 . 

Nebr.—Smith v. 9 Nebr. 
212, 2 NW 459. 

N. J.—Wright v. Williamson, 3 N. 
De Se 

N. Y.—Smith v. weliem=, 90 App. 
Div. 507, 85 NYS 506 

Okl.—Moore v. Leigh- Head, 48 Okl. 
228, 149 P 1129. 

Tex.—American Cotton Co. v. 
Whitfield, (Civ. A.) 88 SW 300. 

Ont.—Fisher v. Linton, 28 Ont. 322. 

[a] Rule applied (1) where an ac- 
tion on a bond made to a firm was 
instituted in the firm name after 
dissolution by a partner who had 
taken over all the assets of the part- 
nership. Moore v. Leigh-Head, 48 
Okl. 228, 149 P 1129. (2) To an ac- 
tion for goods sold brought after 
dissolution in the name of the firm 
existing at the time of the sale. 


Gregg, 


Fisher v. Linton, 28 Ont. 322. 
50. Ga.—Thompson v. McDonald, 
84 Ga. 5, 10 SE 448. 


Hawaii.—Silva v. De Freitas, 18 
Hawaii 613. 

Ky.—Jarman v. Howard, 3 A. K. 
Marsh. 383. 


joining his copartner.’§ 


The right of a partner 


La.—Cutler v. Cochran, 13 La. 482. 

Mass.—Steele v. ~Estabrook, 232 
Mass. 432, 122 NE 562; Gordon v. 
Albert, 168 Mass. 150, 46 NE 423. 
a C.—Holt v. Kernodle, 23 N. C. 

Pa.—Mosgrove v. Golden, 101 Pa. 
605; Horbach v. Huey, 4 Watts 455. 

Wash. —Dew v. Pearson, 73 Wash. 
602, 132 P4112. 

Eng. —Graham v. Robertson, 
R. 283, 100 Reprint 154. 

51. See statutory provisions; 
eases infra notes 52—54 

52. Ariz. McFadden y. 
UG Arizs 91) 14 P 732) 

Colo.—Walker v. Steel, 9 Colo. 388, 
LZR 423% 

Ga.—Sullivan v. Curling, 149 Ga. 
96, 99 SH 533, 5 ALR 124 [answers to 
cert questions conformed to 24 Ga. 
A. 112," 100 SH 26). 

La.—-Miller v..Cappel, 39 La. Ann. 
881, 2 S 807; White v. Jones, 14 La. 
Ann. 681. 

Me.—Lord v. Downs, 112 Me. 396, 
92 A 327. 
ai -—Canefox v. Anderson, 22 Mo. 
3 


2h Es 
and 


Shanley, 


N. J.—Trowbridge v. Denning, 80 
New e2oG, 110 Ae OG Ss 

N. Y.—Phillips v. ‘Clark, 48) Nv oye 

oh mem; Leavitt v. Dodge, 16 NYS 


N. C.—Scott v. Green, 89 N. C. 278. 

Wis.—Viles v. Bangs, 36 Wistalisa: 

Right of action of assignor or as- 
signee in general see Assignments §8§ 
173-208 

53. Chicago Cheese Co. v. Smith, 
94 Ga. 663, 20 SE¥106. But see Sul- 
livan v. Curling, 449 Ga. 96, 99 SE 
538, 5 ALR 124 [answers to cert 
questions conformed to 24 Ga. A. 
112, 100 SE 26] (dictum to the con- 


trary). 

54. Sullivan v. Curling, supra. 
55. Lunt v. Stevens, 24 Me. 534. 
Baa Howell v. Reynolds, 12 Ala. 
57. Leeson v. Moses, 8 Sask. .L. 


222, 24 DomLR 158, 31 WestLR 817, 
8 WestWkly 1163. 

58. Anthony v. Midwest Live 
Stock Commn. Co., (Mo.) 260 SW 94. 


Yor later cases, devclopments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 833] 


after dissolution to bring an action in the firm name 
to enforce a firm claim®® on giving his former part- 
ner indemnity against costs®® has been recognized. 
A liquidating partner, it has been held, is authorized 
to bring suit in his own name for himself and as 
agent and trustee of the other members of the firm,®* 
but a continuing partner has no authority to con- 
stitute himself a trustee for his former partner and 
the firm creditors and institute an action as such.®? 
In an action by a partner for damages for wrong- 
ful ouster from partnership premises, the lease to 


which was fraudulently assigned to defendants by. 


plaintiff’s ecopartner, such copartner is not a neces- 
sary party plaintiff®* or defendant;** and where 
plaintiff sues to recover a share of his interest in 
firm property sold without authority by his copart- 
ner after dissolution, such copartner is not a neces- 
sary party.°? If the copartner acted fraudulently 
in the transaction, joining him as a party plaintiff 
precludes recovery by the innocent partners.°® 
Where a partner who is a necessary party to the 
action refuses to join as plaintiff, he may be made a 
defendant.°* Where one of two partners after dis- 
solution consigned firm property to an agent to sell 
and apply the proceeds to a firm debt, and the other 
partner brought an action against such consignee for 
an accounting, the consignor and his assignee in in- 
solvency are proper parties defendant, their interest 
being opposed to that of plaintiff.°* Partners cannot 
recover jointly as such upon an obligation which was 
not a firm transaction.°® An objection that a for- 
mer partner should be a party should be made be- 
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fore trial.7° Such an objection, when not duly made, 
is waived.7+ 

Pleading and proof. In accordance with the rules 
applicable in civil actions in general,’? plaintiff’s 
complaint, declaration, or petition must contain an 
allegation of the material facts constituting the 
eround of his action.7* A bill or complaint which 
sets forth the names of the individuals who composed 
a firm is sufficient in respect of the description of 
the parties plaintiff, although the firm name is set 
out and the firm is referred to as a “late partner- 
ship,’ or there is a reference to the fact that plain- 
tiffs were late partners under a firm name and style 
which is set out.7° The rules governing the amend- 
ment of pleadings in civil actions generally’® are 
applicable to the amendment of a petition, declara- 
tion, or complaint in an action against third persons 
after dissolution.77 A claim suit brought after dis- 
solution by former members of a partnership is not 
an action by or against partners within the meaning 
of a statutory provision that plaintiff is not required 
to prove the existence of the firm or the individuals 
composing it where there is not a denial by verified 
plea.*® ; 

Evidence.*® In accordance with general rules®® 
the burden rests upon plaintiff to establish the facts 
necessary to constitute his cause of action.*? So the 
general rules as to the admissibility’? and weight 
and sufficiency®® of evidence in civil cases have been 
applied in actions against third persons after dis- 
solution. *# 


Trial, judgment, and execution. Under the rules 


59. Riggen v. Investment Co., 31 
Or) B35; 47 BP 923: 
Seal v. Kingston, [1908] 2 K. 


60. 
579 


- ov . 
61. Western Weighing, etc., Bu- 
reau v. Armstrong, (Tex. Civ. A.) 281 
Sw 244 [rev on other’ grounds 
€Commn. A.) 288 SW 119). 

62. Willett v. Herrick, 242 Mass. 
471, 136 NE 366. 

63. Moropoulos v: .C: HB. & -O- 8: 
Fuller Co., 186 Cal. 679, 200 P 601. 

64. Moropoulos v. Cc. H. & O. B. 
Fuller Co., supra. 
65. Hogendobler v. Lyon, 12 Kan. 
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Farley v. Lovell, 103 Mass. 387. 

[a] Reason for rule.—‘Having 
joined him, the disability which the 
law attaches to him, to allege his 
own turpitude as a foundation of his 
right to recover, must defeat the 
right of the plaintiffs to recover in 
this action.” Farley v. Lovell, 103 
Mass. 387, 390. 

67. Breathitt Coal, 
Patrick, 143 Ky. 614, 136 Sw 1003; 
Dew v. Pearson, 73 Wash. 602, 132 
P 412; Widell v. Foley, 4 OntWN 
1419, 24 OntWR 742, 11 DomLR 767. 

[a] In Missouri if one partner 
refuses to join in the suit, the other 
may make him a defendant and sue 


B 


ete. GO; Vv: 


for one half of the amount due. San- 
ders v. Clifford, 72 Mo. A. 548. 
68. Bartlett v. Parks, 1 Cush. 


(Mass.) 82. 

69. Starke v. Kenan, 11 Ala. 818; 
eae v. Selden, 19 Johns. (N. Y.) 
70. Leeson v. Moses, 8 Sask. L. 
222, 24 DomLR 158, 31 WestLR 817, 
8 WestWkly 1163. 


71. Molen v. Orr, 44 Ark. 486. 

72. See Pleading [31 Cye 100]. 

73. See cases infra this note. 

[a] Allegations held to _ state 
cause of action: (1) In tort for en- 
tire damage to firm property, al- 


though brought, by only one partner. 
Sullivan v. Curling, 149 Ga. 96, 99 SE 
533, 5 ALR 124 [answers to cert 
questions conformed to 24 Ga. A. 112, 
100 SE 26]. (2) In equity for money 


eu Cosi 


demand where plaintiff alleged that 
his copartner had released the debt 
which was still due to the firm in 


satisfaction of a private debt. Pier- 
cy v. Fynney, L. R. 12 Eq. 69. 
[b] Allegations held _ sufficient: 


(1) As to assignment by one partner 
to another of a chose in action sound- 
ing in tort. Sullivan v. Curling; 149 
Ga. 96, 99 SH 533, 5 ALR 124. [an- 
swers to cert questions conformed to 
24 Ga. A. 112, 100 SE 26]. (2) As to 
firm’s right to use leasehold as a 
partnership asset. Moropoulos v. C. 
He & OO} By Huller*Co; 186" Call 6h9; 
200 P 601. 

{[c] Allegation that action was 
brought for benefit of continuing 
partner does not render declaration 
demurrable. Willett v. Herrick, 242 
Mass. 471, 136 NE 366. 

74. Tompkins v. Levy, 87 Ala. 263, 
6 S 346, 13 AmSR 831. 


75. Smith v. Gregg, 9 Nebr. 212, 
2 NW 459. 

ibe See Pleading [31 Cyc 359 et 
seq]. 

77. See cases infra this note. 

[a] Amendment held proper or not 


erroneous.—(1) Where one partner 
originally brought the action in his 
own name, an amendment setting 
out the names of all partners com- 
posing the firm may be made after 
issue joined. Estlin v. Ryder, 20 La. 
Ann. 251. (2) An amendment to the 
petition to strike out the name of a 
deceased plaintiff and praying judg- 
ment in names of survivors alone 
was properly allowed on proof that 
deceased’s interest had been trans- 
ferred to another plaintiff. Miller v. 
Cappel, 39 La. Ann. 881, 2S -807. (3) 
On dissolution of a partnership, the 
partner to whom is assigned a part- 
nership cause of action and the right 
to the property which is the subject 
matter thereof may be substituted 
or admitted to become a party plain- 
tiff for the purpose of carrying on 
the suit. Heenan v. Parmele, 80 
Nebr. 514, 118 NW 324. 

78. Brantley v. Thomas, 194 Ala. 
646, 70 S 122. 


79. Presumptions as to continu- 
ance of partnership see supra § 789. 


80. See Evidence §§ 14-20. 
81. See case infra this note. 
[a] For example, where plaintiff 


sued in his own name on a note pay- 
able to his firm, alleging error in the 
note and that it ought properly to 
have been made in his favor, he can- 
not recover unless he proves such 
error. McMicken v. Webb, 6 How. 
(U. S.) 292, 12 L. ed. 443. 


82. See Evidence §§ 89-1729. 

S3. See Evidence §§ 1730-1806. 
84. See cases infra this note. 

[a] Evidence held inadmissible to 


prove that there was another partner 
in the business with plaintiffs where 
no such issue had been raised by the 
pleadings. Dodge v. New York, etc., 
SS. Co., 31 N. Y. Super. 4538, 6 AbbPr 
NS 451, 37 HowPr 524. . 

[b] Evidence held sufficient.—(1) 
In an action to recover the balance 
due on a bill for lumber, brought by 
a firm no longer doing business, to 
show ownership of the account by 
the firm so as to justify mainte- 
nance of the action in the firm name 
as the real party in interest. Kreut- 
zer v. Reese, 187 Iowa 1100, 174 NW 
935. (2) In an action on an employ- 
ers’ liability policy, to justify find- 
ings that members of the insured 
firm agreed, upon dissolution, that 
neither alone might cancel or com- 
promise the policy, and that insurer 
had notice of the agreement, when 
purchasing release from one. Hill v. 
Maryland Casualty Co., 28 Cal. A. 
422, 152 P 953. (8) In an action for 
damages for conversion of machin- 
ery, contract for purchase of which 
was pledged by plaintiff's partner to 
defendant, to sustain a finding that 
defendant, at the time ‘of the pledge, 
had notice of plaintiff’s claim. Rich- 
lin v. Union Bank, etc., -Co., 197 Cal. 
296, 240 P 782. 

[c] Evidence held insufficient to 
show that a partner had abandoned 
the copartnership business to a co- 
partner, so that the latter had pow- 
er to make an assignment of partner- 
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applicable to the trial of civil actions in general,%® 


it is for the jury to determine, unde 
tions from the court, 
fact.s% 


purchase.** 


[§ 834] H. Settlement and Distribution between 
Partners and Their Representatives***—1. Neces- 
Before the rights of the several 
partners in the property of the firm can be ascer- 
tained, and such property distributed among them, 
a settlement of partnership affairs must generally be 
This rule does not apply where 
have agreed on a settlement;®° nor where the court 
finding the facts and granting relief has had before 


sity of Settlement. 


had.®® 


it all the evidence pertaining to the 


ship property to a creditor under 
statute. Richlin v. Union Bank, etc., 
Co., 19% Cal. 296, 240. P 782. 


85. See Trial [38 Cyc 1238]. 
86. See case infra this note. 
[a] For example (1) as to wheth- 


er a note was given provisionally 
and designed to abide the settlement 
of firm affairs. McMicken v. Webb, 
6 How. (U. S.) 292, 12 L. ed. 443. 
(2) As to whether certain persons 
signing a note,acted only as sureties. 
McMicken v. Webb, supra. 

87. Florance vy. Bridge, 5 La. Ann. 
735 

88. Accounting as condition pre- 
cedent to action at law by one part- 
ner against another see supra §§ 251— 
54 

g9. Ala.—Chandler v. Wynne, 85 
Ala. 301, 4 S 658. 

Ark.— Evans v. Hoyt, 153 Ark. 334, 
240 SW 409. 

Cal.—Gleason v. White, 34 Cal. 258. 

Tll.—Carter v. Bradley, 58 Ill. 101; 
Derby v. Gage, 38 Ill. 27. 

Ind.—Thompson vy. Lowe, 111 Ind. 
ute Pe NE 476. 
Leonard v. Boyd, 71 Sw 508, 
24 Seo 1320. 


Minn.—Reis v. Reis, 99 Minn. 446, 
109 NW 997; Wilcox v. Comstock, 37 
Minn. 65, 33 NW 42. 


Mo.—Hidden v. Edwards, 285 SW 
462; Scott v. Caruth, 50 Mo. 120. 
N. H.—Gale v. Sulloway, 62. N. HL 


57. 
N. J.—Hill v. Beach, 12 N. J. Eq. 


31. 

N. Y.—King v. Leighton, 100 N. Y. 
386, 3 NE 594, 

N. C.—McRae v. McKenzie, 22 N. 
C2232; 

Oh.—Lorenz v. Reynolds, 9 OhS& 
CP 540, 7 OhNP 17 (where there had 
been such settlement). 


Or.—Armstrong v. Hollen, 58 Or. 
534, 115 P 4238. 
Pa.—Singizer’s App., 28 Pa. 524. 


Philippine-—Po Yeng Cheo v. Lim 
Ka Yam, 44 Philippine 172. 

Tex.—Hines v. Dean, 1 Tex. A. Civ. 
Cas. § 690. 


Wash.—Boozer vv. Boozer, 139 
Wash. 34, 245 P 403. 
W. Va.—Kilbreth v. Root, 33 W. 


Va. 600, 11 SE /21. 

Wis.—-Teipner v. Teipner, 135 Wis. 
880, 115 NW 1092; Sprout v. Crow- 
ley, 30 Wis. 187. 

1 De, G. & J. 


180, 58 WneCh 141, 44’ Reprint 692. 

“No indebtedness exists between 
the partners ‘as to the partnership 
until it is wound up, the firm indebt- 
edness discharged, and a balance as- 
certained between the partners.’ 
Armstrong v. Hollen, 58 Or. 534, 535, 
115 P 423. 

fa] Reason for rule.—An adjust- 


controverted questions of 
A liquidating partner who becomes bank- 
rupt after taking judgment on a firm cause of ac- 
tion and subsequently purchases his interest therein 
in a bankruptey sale cannot thereafter issue ex- 
ecution on the judgment without authority from his 
former copartners as of a date subsequent to his 
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r proper instruc- 


there is no right 


of its existence, 
the partners 


An 


ment of the accounts of a partnership 
is necessary to a determination of 
the rights of partners in property of 
the firm, as the interest of a partner 
consists in his proportion of what- 
ever balance may ultimately be left 
after payment of the partnership 
debts and settlement of account be- 
tween the partners, and neither part- 
ner has any exclusive right to any 
part of the joint effects for any sum 
due him until the balance of the ac- 
count is struck. Hines v. Dean, 1 
Tex. A. Civ. Cas. § 690. 

[b] A partner’s share in proceeds 
after dissolution and payment of 
debts can only be determined by an 
accounting, to which all partners are 
necessary parties. Boozer v. Boozer, 
139 Wash. 34, 245 P 403. 

[ec] Inmchoate rights.—Until the 
affairs of a partnership are wound up, 
the state of the account between the 
partners is inchoate and contingent, 
and no money claim can exist in fa- 
vor of one partner against another 
until there has been a partnership 
settlement. Such contingent claims 
are excepted from the ordinary re- 
quirement of presentation to the rep- 
resentative of a decedent’s estate. 
ra v. Hoyt, 153 Ark. 334, 240 SW 


[ad] Condition precedent.—An ad- 
justment of the accounts is a neces- 
sary condition precedent to a deter- 
mination of the rights’ of the mem- 
bers under the partnership agree- 


accounts.°t 


ment. Reis v. Reis, 99 Minn. 446, 
109 NW 997. 
{e] Although plaintiff has not 


furnished his agreed share of capital, 
the same rule applies as if he has 
been recognized as a partner by de- 
fendant. Leonard vy. Boyd, 71 SW 508, 
24 KyL 1320. 

{[f] Claim against insolvent es- 
tate.—Where a partnership account 
was unsettled, a claim by surviving 
partners against the insolvent estate 
of their deceased partner for a bal- 
ance alleged to be due could not be 
allowed in the probate court, the bal- 
ance due being determinable only 
after a partnership accounting which 
could not be had in such _ court. 
reese v. Wynne, 85 Ala. 301, 4S 

[g] Bankruptcy.—Where, at the 
time of the bankruptcy of a member 
of a partnership, there are adven- 
tures, contracts, or enterprises out- 
standing unperformed, the assignee 
of the bankrupt partner is required 
to wait until they are concluded and 
adjusted before he can collect the 
share or interest of the bankrupt as 
shown by the result. King v. Leigh- 
ton, 100 N. Y. 386, 3 NE 594. 

90. Reis v. Reis, 99 Minn. 446, 109 


ception and dissolution are not made certain.°® 
accidental circumstance that partners also sustain 
another and different relation to each other, with re- 
spect to which no accounting can be had, will not 
defeat the right to an accounting with respect to 
the partnership. 


[§§ 833-835 


accounting is not necessary where there are neither 
undivided firm assets nor unpaid firm liabilities.°? 

Action for contribution. 
is necessary before an action for contribution can be 
maintained by one partner against his copartner or 
against the latter’s representative.®* 

[§ 835] 2. Prerequisites of Right to an Account- 
ing®*—a. Existence of Partnership Relation. 
there is neither a partnership nor a joint adventure, 


Ordinarily a settlement 


Where 


95 


On 


to a partnership accounting. 


proof of the existence of the partnership,°® however, 
a partner is entitled to an accounting,®’ under cir- 
cumstances otherwise justifying it,°* for the period 


even though the exact dates of in- 
The 


NW 997; Schmidt v. 145 


Wis. 468, 130 NW 474. 


Mertes, 


91. Reis v. Reis, 99 Minn. 446, 109 
NW 997. 
92. Giacoma v. Bracco, 27 Ariz. 


159, 231 P 615; Hidden v. Edwards, 
(Mo.) 285 SW 462. 

[a] Illustrations.—(1) Where the 
evidence showed no unpaid partner- 
ship debts and no undivided partner- 
ship property, and no liability grow- 
ing out of the firm relation, there 
was no necessity for an accounting, 
and the court’s refusal to take juris- 
diction of accounting was not errone- 
ous, even though it was mistaken in 
concluding that the partnership was 
an unlawful enterprise. Giacoma v. 
Bracco, 27 Ariz. 159, 231 P 615. (2) 
Where a partnership was created by 
a corporation only to procure mem- 
bership in the New York stock ex- 
change, a finding that the corpora- 
tion owned all the property and the 
partnership none precluded the ne- 
cessity of a partnership accounting by 
the executors. Hidden v. Edwards, 
(Mo.) 285 SW 462. 


93. See supra § 260. 

94. Conditions precedent to action 
for accounting see infra §§ 903-906. 

95. Davis. vy. Key, 2235 U.S. (oae 
SCt 55, 31 L. ed. 112; Low v. Swart- 
ee 1 Apps Dive7 725," Lom eNeS 

[a] Illustration.—Where continu- 


ing partners agreed to pay a retiring 
partner five thousand dollars a year, 
or such less amount as might be 
earned as profits, the retiring part- 
ner’s assignee was not entitled to 
maintain an equitable action for ac- 
counting, neither he nor his asisgnor 
having been engaged in a partnership 
or joint adventure with defendants 
and a perfect remedy existing at law. 
Low v. Swartwout, 171 App. Div. 725, 
157 NYS 1067. 

96. What constitutes a partner- 
ship generally see supra §§ 37-76. 

$87. Cothran v. Marmaduke, 60 
Tex. 370; Miller v. Simpson, 107 Va. 
476, 59 SH 378, 18 LRANS 962: Jones 
v. Murphy, 93 Va. 214, 24 SH 825. 

[a] Profit sharing in business of 
one department of a department 
store held sufficient partnership on 
which to predicate fhe right to an ac- 
counting. Miller v. Simpson, 107 Va. 
476, 59 SE 378, 18 LRANS 962. 


98. See infra §§ 836-839. 

99. Kimball v. McCornick, (Utah) 
2590) 3i3: 

1. Agricultural Trust Co. v. Eby, 


29 Pas Dist. S267. 

[a] For instance, where, follow- 
ing dissolution of a partnership be- 
tween tenants in common, one of 
them sought an accounting from his 
copartner and cotenant, and the other 


*By DOUGLAS ROBINSON GRAY (§§ 834-899). 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 835-837] 


Partnership at will. 


dissolution.? 


[§ 836] b. Necessity of Dissolution. 
rule, subject to a few exceptions,® is that an action 
for a partnership accounting cannot be brought un- 
til the partnership is dissolved, * unless plaintiff seeks 
in the same action a dissolution of the partnership- 
and a settlement of the partnership accounts.® 
while the partnership continues, will a court of eq- 
uity interfere to settle accounts and state the bal- 


ance between the partners, except 


plaining partner establishes a case of extreme neces- 
sity;® for it is not the office of a court to enter into 
a consideration of partnership squabbles and attempt 
But the right to an accounting ordi- 


to right them.‘ 


demurred on the ground that the ac- 
tion would not lie because no ac- 
eounting could be had between ten- 
ants in common, such demurrer was 
overruled because the accounting was 
sought with respect to the partner- 
ship relation and not with respect to 


the tenant in common relation. Ag- 
ricultural Trust Co. v. Eby, 29 Pa. 
Dist. 267. ; 

2. Gardenswartz v. Melnick, 70 
Colo, 144,°097" P 767: 

3. Young v. McKenney, 197 Ky. 


768, 769, 247 SW 964, 965 [cit Cyc]; 
Hudson v. Barrett, 1 Pars. Eq. Cas. 
(Pas) 414. 

“Tt is a rule of general application, 
though there are some exceptions to 
it, that one partner cannot maintain 
an action against another for an ac- 
counting so long as the partnership 
continues but must await a dissolu- 
tion of such partnership or bring his 
action for a dissolution thereof, and 
a settlement of the accounts. The 
exceptions to this rule are few. One 
exception exists where there is but 
one item in controversy, such an ac- 
tion may be maintained but if there 
be a multiplicity of items such an 
accounting can be had only after a 
dissolution. The case must be ex- 
traordinary in order to: entitle one 
partner to have an accounting of the 
affairs of the partnership before dis- 
solution. It is only | allowed in cases 
of great necessity.” Young v. Mc- 
Kenney, supra [cit Cyc], 

Particular exceptions see infra text 
and notes 11-15. 

4. Young v. McKenney, 
768, 247 SW 964, 965 [cit Cyc]; 
eed ioe eirre Nie YO. On IN Ri OO,. 102 
AmSR 484; Stibich v. Goenner, 8 Pa. 
Lachance v. Viau, 25 Que. 


For example, an action be- 
tween partners for an accounting 
brought before dissolution of the firm 
is premature and cannot be main- 


tained. Lachance v. Viau, 25 Que. 
Super. 399. 
[b] Where a prayer for dissolu- 


tion is denied, the accounting will 
also be denied. Stibich v. Goenner, 8 
Pa. Dist. 227. 

5. See infra § 900. 

Goa onde Full, SUT Sine GY. 9. 70 
NE 69, 102 AmSR 484; Fairthorne 
v. Weston, 3 Hare 387, 25 EngCh 387, 
67 Reprint 432. 

7, Wray v. Hutchinson, 2 Myl. & 
K. 235, 7 EngCh 235, 39 Reprint 934; 
Knebell v. White, 2 Y. & C. Exch. 15, 
160 Reprint 293. 

8. Ind.—Thomas vy. Hollingsworth, 
181 Ind. 411, 103 NE 840. 

Kan.—Brooks v. Campbell, 97 Kan. 
208, 155 P 41, AnnCas1918D 1105. 

Mass.—Steele v. Estabrook, 232 
Mass. 432, 122 NE 562. 

Minn.—Reis v. Reis, 99 Minn. 446, 


109 py 997. 4 
N. .Y.—Gray v. Green, 142 N. Y. 
316, 37 NE 124% 40 AmSR 596; Gray 


Vv. Green, 2 Nee a 0S iO LIN pon 
White v. Reed, 124 N. Y. 468, 26 NE 
1037; Hoffman,v. Hauptner, 135 App. 
Diva l48; L19F NiYS0225 4 Child =v. 


The fact that a partnership 
was terminable at will does not affect the right to an 
accounting respecting a transaction occurring before 


PARTNERSHIP 


settlement.!° 
The general 


Nor, 


where the com- | time to time.?® 


Sere bee 122 App. Div. 325, 106 NYS 


wba Berard v. Benson, 29 Pa. Dist. 
W. Va.— McMahon v. 

10 W. Va. 419. 

Se arel v. Lemaire, 


McClernan, 
10 Que. 


finer is an implied obligation be- 
tween general partners that on the 
termination of the partnership they 
will account to each other and settle 
and pay any balances due among 
themselves. To bring about such 
accounting and settlement a cause 
of action will lie.’ Brooks v. Camp- 
bell 9%  Kanw?208, 210," 155° P41, 
AnnCas1918D 1105. 

fa] Where a partnership for a 
single transaction had accomplished 
its purpose, its debts were paid, and 
one partner had possession of a note, 
the entire assets, and was about to 
dispose of it, a suit for accounting 
and settlement was maintainable. 
Thomas v. Hollingsworth, 181 Ind. 
411, 103 NE 840. 

[b] Dissolution by limitation.— 
(1) The term for which a partner- 
ship was organized having terminat- 
ed by limitation, no action for disso- 
lution was necessary, or could be had, 
but an action for an accounting was 
proper. Hoffman v. Hauptner, 135 
App. Div. 148, 119 NYS 1022. (2) 
Where a partnership has been ter- 
minated by the expiration of the 
period fixed in the agreement, either 
partner is entitled to an accounting 
of profits made during the period. 
Berardi v. Benson, 29 Pa. Dist. 12. 

[c] Necessary consequence of dis- 
solution.—The right of each of the 
partners or his Jegal representatives 
to require an accounting is the neces- 
sary consequence of the dissolution 
of a partnership, since nothing then 
remains in the joint tenancy. Harel 
v. Lemaire, 10 Que. Pr. } 

In connection with proceed- 
ings to dissolve a partnership, each 
partner is entitled to an accounting. 
iad v. Reis, 99 Minn. 446, 109 NW 

fe] Right to accounting admit- 
ted.—One who admits that a partner- 
ship existed between himself and a 
copartner, that the business had been 
sold, that he received .the price and 
had not accounted for it, and that he 
had handled the receipts of the firm 
and had kept the books thereof, ad- 
mits the right of the copartner to a 
partnership accounting. Child v. 
O’Rourke, 122 App. Div. 325, 106 NYS 


A 
Cal.—Ferem v. Olson, 176 Cal. 
650, 1LG9E To 8Gpnoas ve leLt Cyc]. 
adley v. Webb, 53 Me. 462. 
Md.—Stevens v. Yeatman, 19 Md. 


480. 
Sete uae v. Bowling; $2 Mow) AL 
lite 
N. Y.—Schulsinger v. Blau, 84 
App. Div. 390, 82 NYS 686; Burkardt 


ella ay 49 App. Div. 634, 64 NYS 
Hh 


Okl.—Graham vy. Schooler, 80 Okl. 
124, 194 P 1080, 1081 [quot Cyc]. 
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narily arises upon termination of the partnership,® 
the mere fact of dissolution raising a prima facie 
case for accounting,’ unless there has been a private 


Even though there has been neither a dissolution 
nor a prayer for dissolution, the right to an account- 
ing ordinarily exists where some of the partners are 
improperly withholding firm assets,tt or have ex- 
cluded a copartner from the firm business,*? or have 
sought to expel him from the copartnership; 
where the partnership articles contemplate a settle- 
ment at periodic intervals,+* or an accounting from 


13° or 


[§ 837] 8. Grounds and Necessity of Accounting. 
The right to an accounting following dissolution,?® 
or in an action for dissolution and accounting,** 
may be based upon improper withholding of firm as- 


Wis.—Knapp v. Edwards, 57 Wis. 
191, 15 NW 140. 
Hng.—Cruikshank v. MeVicar, 8 


Beav. 106, 50 Reprint 42; Habershon 
v. Blurton, 1 De G. & Sm-.) 120) 63 
Reprint 998; Law v. Law, 11 Jur. 
463 [aff 2 Coll. 41, 33 EngCh 41, 63 
Reprint 627]. 

10. See infra § 891. 

11. Tarabino v. Nicoli, 5: Colo. A. 
545, 39 P 362; Simpson v. Tenney, 41 
Kan. 561, 21 P 634; Weathers v. Rob- 
erts, 84 Okl. 98, 202. P 775. «See 
Westwood v. Cole, 66 Misc. 53, 120 
NYS 884 [rev on other grounds 139 
App. Div. 841, 124 NYS 97] (holding 
that a partner may not of his own 
motion treat the firm as ended and 
take to himself all the benefits of the 
joint labors and property of the 
partners, or exempt himself from 
responsibility to account to the ex- 
cluded partner). 

{a] Tllustration.—Where one part- 
ner refused to furnish any evidence 
of the disposition of partnership 
goods, the other partner may bring 
an action for an accounting although 
the firm has not been dissolved. 
A el v. Roberts, 84 Okl. 98, 202 


[b] Withdrawing partner.—Al- 
though the withdrawal of a partner 
is not necessarily a full legal disso- 
lution of the firm, the remaining 
partners are trustees or agents to 
settle firm affairs and account to the 
withdrawing member, and on their 
failure to do so the latter is entitled 
to an accounting. Tarabino v. Nico- 
li 15° Colos Ac.5 45) 39). P 362; 

Withholding of firm assets as 
ground for accounting after dissolu- 
tion see infra § 837 text and note 18. 

12. Maloney v. Crow, 11 Colo. A. 
518, 53 P 828; Bailly v. Betti, 241 
N. Y. 22, 148 NE 776. 

Exclusion from partnership busi- 
ness as ground for accounting after 
dissolution see infra § 837 text and 
note 22. 

13. Hogan v. Walsh, 122 Ga. 283, 
50 SH 84. 

[a] For example, where defend- 
ant sought to withhold plaintiff’s 
share of the profits and to expel him 
from the partnership, plaintiff was 
entitled to an accounting even though 
his bill did not pray for a dissolu- 


tion. Hogan v. Walsh, 122 Ga. 283, 
50 SE 84. 
14. Miller v. Freeman, 111 Ga. 


654, 36. SE 961, 51 LRA 504 (where 
an accounting was allowed because 
the partnership articles contemplated 
a settlement at. the end of each 
year). 
15. 
a 
[a] For example, where a part- 
nership agreement provides for an 
accounting from time to time, plain- 
tiff was entitled to an immediate ac- 
counting of proceeds of the sale of 
partnership property. Becher vy. 
Ryckman, 7 OntWN 149. 

16. Necessity of dissolution see 
supra § 8386. 

17. Propriety of seeking dissolu- 


Becher v. Ryckman, 7 OntWN 
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sets,'S as where one partner has misappropriated 
the same,*® neglect to account,?° the defrauding of 
plaintiff into an unfair settlement,?! the exclusion 
of plaintiff from the partnership business,?? the 
keeping of the firm books in a fraudulent manner,?? 
or the carrying on of business in competition with 
The right to an accounting may be based 
upon adjustment of liabilities, even though there are 
25 or none due the partner 
But where there are 
neither firm assets nor firm liabilities, and nothing 
is due plaintiff from defendant, plaintiff partner has 


the firm.?* 


no assets to be divided, 
seeking the accounting.?°® 


tion and accounting in the same ac- 
tion see infra § 902. 

18. Ala.—Costley v. Towles, 46 
Ala. 660. 

Ind.—Hanna v. McLaughlin, 158 
Ind. 292, 68 NE 475. 

Mass.—Lurie v. Pinanski, 215 Mass. 
229, 102 NE 629. 

Mich.—Freeman v. Lowell Special- 
ty Co., 174 Mich. 59, 140 NW 572. 

Nebr.—Reed v. Snell, 36 Nebr. 815, 
55 NW 249. 

N. a Me v. Weeks, 70 N. H. 


178, 46 A 

N. J.—Dignan v. Dignan, (Ch.) 14 
A 887. 

N. Y.—Tannenbaum y. Armeny, 81 
Ey SSeS NMS eo: 

Or.—Holladay v. Elliott, 3 Or. 340. 


Porto Rico._-Waleott v. Hanaford, 
2 Porto Rico Fed. 444. 


Can.—Lefebvre v. Aubry, 26 Can. 
S.C. 602. 
Withholding of firm assets as 


ground for accounting in absence of 
dissolution see supra § 836 text and 
note 11. 


19. Ind.—Hanna v. McLaughlin, 
158 Ind. 292, 63 NE 475. 
Mass.—Lurie _ v. Pinanski, 215 


Mass. 229, 102 NE 629. 

Mich.—Freeman v. Lowell Special- 
ty Co., 174 Mich. 59, 140 NW 572. 

N. Y.—Green v. Tuchner, 87 App. 
Div. sib, 84 NYS 345; Tannenbaum 
Vv. Armeny, 81 Hun 581, 3. INS BS. 

Porto Rico.—Walcott v. Hanaford, 
2 Porto Rico Fed. 444. 

[a] For instance, where a copart- 
nership had been dissolved by im- 
plied termination following comple- 


tion of the business for which it was } 


organized, and one partner had mis- 
appropriated the firm assets, an ac- 
counting would lie. Hanna v. Mc- 
Laughlin, 158 Ind. 292, 63 NE 475. 

{[b] Appropriating profits.— Where 
a part of the consideration for the 
option of renewing a lease was fur- 
nished by plaintiff, a partner, pur- 
suant to an understanding between 
the lessor and himself and his part- 
ners that the partnership ‘should 
have an extension of the lease, the 
act of another partner in taking the 
option in his own name and attempt- 
ing to appropriate the profits thereof 
to ‘his own use, in addition to being 
a breach of trust, constituted a 
fraud upon plaintiff, entitling him 
to an accounting. Lurie v. Pinanski, 
215 Mass. 229, 102 NE 629. 

{c] ‘Transfer of property to third 
person.— Where defendant trans- 
ferred certain firm property to a 
third person, plaintiff copartner was 
not obliged to rely upon an action 
for damages but could sue for an ac- 
counting and compel a surrender of 
his share of the proceeds of such 
sale. Tannenbaum vy. Armeny, 81 
Hun 581, 31 NYS 55. 

[da] Where one partner has sold 
out all the assets of the business 
without the other partner’s consent, 
the latter can bring suit for an ac- 
eounting. Walcott v. Hanaford, 2 
Porto Rico Fed. 444. . 

[e] Corporation organized by mis- 
appropriating partner.— Where, after 
compa defendants, and another 

had organized a partnership for man- 
ufacturing an article for which com- 
plainant had patent rights, defend- 


PARTNERSHIP 


Amount due. 


ants without complainant’s knowl- 
edge organized a corporation with 
the same name as the partnership 
and wrongfully took over the part- 
nership property, including the pat- 
ent rights, complainant was entitled 
to an accounting to recover his in- 
terest in the partnership property. 
Freeman v. Lowell Specialty Co., 174 
Bhion: 59, 140 NW 572. 

Ga.—Orr v. Cooledge, TT Gar 
196. “43 SE 527. 

Tll.— Miller v. Jones, 39 Ill. 54. - 

Kan.—Tenney v. Simpson, ola wan. 
DD) kD CPO. 

a ae Kent vv ‘Noreross, 9 Pa. Dist. 
oO 

Eng.—Gopala Chetty v. Vijayarag- 
havachariar, [1922] 1 A. C. 488, L. 
R. 49 Indian App. 181. 

[a] Assets received after disso- 
lution.—If a partnership has been 
dissolved but no account has been 
taken, the proper remedy of a part- 
ner as to an asset subsequently re- 
ceived by another partner is to have 
an account taken. Gopala Chetty v. 
Vijayaraghavachariar, [1922] 1 A. C. 
488, L. R. 49 Indian App. 181. 

[b] Unreasonable delay of sur- 
viving partners in rendering an ac- 
count is ground for a bill by the rep- 
resentative of the estate of the de- 
ceased partner to compel an year as 


ing. Miller v. Jones, 39 Ill. 
21s Shaw) venenase, Wi Mich 436, 
43 NW 883. 


22. Ala.—Reilly v. Woolbert, 196 
Alas 197.72 S10: 

Ga.—Orr v. Cooledge, 117 Ga. 195, 
43 SE 527. 

See Rca a v. Messick, 4 B. Mon. 


N. J.—McCabe v. Sinclair, 66 N. J. 
Eq. 24, 58 A 412. 

N. ) ¥:——-W ileox v. Pratt, 125 N. Y. 
688 mem, 25 NE 1091 mem [aff 52 
Hun 340; 5 NYS 361]. 

Exclusion as ground although no 
dissolution asked see supra § 836 
text and note 12. 

23. Frankfort Constr. Co. 
Meneely, 62 Ind. A. 514, 112 NE O44, 

{a] For example, fraud in keeping 
partnership books which the contract 
made the basis for a division of the 
profits is ground for termination of 
the relation and an accounting as to 
former dealings. Frankfort Constr. 
Co. v. Meneely, 62 Ind. A. 514, 112 
NE 244. 

Condition of firm books as affect- 
ing right to an account generally 
see infra § 838 text and notes 40, 41. 


24. Dean v. Macdowell, 8 Ch. D. 
345. 

25. In re Lawless, 107 Kan. 349, 
191 P 256; Petrakion v. Arbelly, 26 


NYS 731, 23 NYCivProc 183. 

“Where by agreement of two part- 
ners their partnership business is 
turned over to one of them for the 
purpose of settling its outstanding 
liabilities and collecting its claims 
and accounts and winding up its af- 
fairs, a cause of action will lie on 
behalf of the liquidating partner 
against the retiring partner for the 
latter’s share of the ascertained lia- 
bilities of the partnership which 
have been paid by the liquidating 
partner.” In re Lawless, supra. 

Right as affected by private settle- 
ment see infra § 891. 


[§§ 837-838. 


no right to an accounting,?7 even though something 
is due defendant from plaintiff, as to which defend- 
ant advances no claim;?® and in the absence of a 
showing that some one will be benefited, an account- 
ing will be denied.?°? 
against a partner who has no account to render.*° 


An accounting will not he 


An accounting lies irrespective of 


the amount due,*! and regardless of the question in 
whose favor the balance stands.*? 

[§ 838] 4. Loss and Suspension of Right.** 
right of a partner to an accounting may be lost by 
waiver or estoppel,** but will not be lost through 


The 


26. Gray v. Keir, 46 Oh. St. 652, 23 
NE 136; Matterxof Champion, 
OhS&CP 388, 2 OhNP 385. 

27. Baker y. Ténnent, 108 Wash. 
663, 185 -P 576. , 

[a] Tllustration.—Where, at the 
time a partner’s suit for an account- 
ing against the other member of the 
firm was tried, there were no assets 
of the firm, and no liabilities, and no 
indebtedness due from it or defend- 
ant partner.to plaintiff partner, the 
only indebtedness being one to de- 
fendant partner, as to which he made 
no claim for relief against plaintiff, 
plaintiff was not entitled to account- 
ing, which will not be had, unless 
there is something in the hands of 
defendant, due plaintiff. Baker v. 
Tennent, 108 Wash. 663, 185 P 576. 


Accounting predicated upon ad- 
justment of liabilities see supra 
text and note 25. 

28. Baker 


fe Tennent, 108 Wash. 


GGs) loos — aod 
29. Baker v. Tennent, supra. 
[a] For example, there will be no 


accounting between partners without 
showing that some one, either plain- 
tiff partner or crediters of the firm, 


will be benefited by it. Baker v. 
Tennent, 108 Wash. 663, 185 P 576.. 
380. Spear v. Newell, 22 EF. Cas. 


No. 13,224, 2 Paine 267. 

Persons liable to account see in- 
fra § 844. 

31. Martin v. Campbell, 207 Ala. 
505, 93 S 477; Underdown v. Under- 
down, 270. Pa. 229, 113 A 192: 

[a] HExamples.—(1) The executrix 
of a deceased partner is entitled to 
an accounting, and it is no defense 
that she would be entitled to no 
more than was admitted by the sur- 
viving partner to be due. Under- 
down v. Underdown, 270 Pa. 229, 113 
A 192. (2) The right of the personal 


/representatives of deceased partners 


to an accounting against the surviv- 
ing partners results from their in- 
terest in the assets of the firm and 
the liability of the estate of the de- 
ceased partner to contribute to make 
good any deficiency there may be 
after the partnership property is ap- 
plied in payment of the debts, it not 
being essential to the representa- 
tives’ right to equity’s aid that any- 
thing should be found due the de- 
ceased partner’s estate on such ac- 
counting. Martin v. Campbell, 207 
Ala. 505, SBS) line 


32. Green v. Hart, 87 ‘SW palsy ee 76 
KyL 970. 
33. Effect of private settlement 


upon right to judicial accounting 
see infra § 891. 


jee Ark.—Wally v. Heck, 185 SW 
Rae .—Waegner vie ‘Wagner, OO) (Gaile 
T1l.—House v. Linn, 179 Ill. A. 114. 
Ky.—Grashell v. Knoll, 16 SW 453, 
13 KyL 241. 
Mich.—Lobdell  v. Baldwin, 93 
Mich. 569, 53 NW 730. 
we Hat ge v. Henry, 34 Mo. A. 
N.’ Y.—Westwood v. Crissey, 139 
App. Div. 841, 124 NYS 97 [rev 66 
Misc. 63, 120 NYS 884]; Moffat v. 
Moffat, 238 N. Y¥. Super. 468, 17 
AbbPr 4. 
[a] Failure to object.—Plaintiff, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 838-840] 


negligence of another,®® or through assignment of 
interest.?® 
the assets of a firm to a third party does not de- 
prive a partner of his right to an accounting,** 
since such right is not a firm asset.3§ 

Failure to contribute full share of capital. 
partner is entitled to an accounting on dissolution 
notwithstanding his failure to contribute his full 


part of the suing partner’s 


share of firm eapital.*® 
Condition of firm books. 


account,*+ 


The complicated nature of the account is not a 


in a suit for a partnership account- 
ing after the expiration of the con- 
tract, and without any objection or 
demand for an accounting as pro- 
vided by the contract, was in no po- 
sition to complain of the violation of 
such provision. Wally v. Heck, 
(Ark.) 185 SW 444. 

[b] Waiver by agreement.—Wag- 
ner v. Wagner, 50 Cal. 76. 

[ec] Waiver by conduct.—Grashell 
v. Knoll, 16 SW 453, 138 KyL 241. 


[d] Waiver not shown.—(1) 
There is no waiver by a defendant 
who denies his partnership with 


plaintiff but who is found to be a 
partner. Thompson v. Noble, 108 
Mich. 19, 65 NW 563 (2) An as- 
signment of his share as security for 
a debt by a partner, who continues to 
act and to be recognized as such, is 
not a waiver of his right to account 
from his copartners. Buford v. Nee- 
Lyset NwC..48 1: , 

[e] Estoppel not shown.—A part- 
ner or joint adventurer, who having 
left the management of the firm en- 
tirely in the hands of his copartner 
had no knowledge of the fraudulent 
uses to which the assets were being 
put, is not estopped from being en- 
titled to a full accounting as to all 
his copartner’s dealings in the joint 
enterprise. Triplex Gold Mines, Ltd. 
v. Harrison, 26 OntWN 470. 

{f] Under the civil law as admin- 
istered in Quebec (1) where one part- 
ner gives notice to his copartners 


that he has relinquished his rights} 


but they refuse to recognize the 
surrender thereof and notify him of 
the demand for liquidation, he may 
contest the itemized statement of 
the liquidator. Canadian Analine Co. 
v. Prevost, 59 Que. Super. 434. (2) 
If, after bringing an action for the 
division of the property of a part- 
nership, plaintiff withdraws, with- 
out reservation, a sum deposited in 
court by defendant for plaintiff's 
share of the assets, he cannot con- 
tinue his action. Lauzon y. Lariche, 


46 Que. Super. 378. 

85. Bradly v., Jennings, 201 Pa. 
473, 51 A 343. 

[a] Negligence of the husband of 


one of the partners in an adventure 
in performing the duties devolving 
upon him under the _ partnership 
agreement in the management of the 
business does not defeat the wife’s 
right to an accounting. Bradly v. 
Jennings, 201 Pa. 473, 51 A 343. 

36. Smith v. Hancock, 163 Ga. 222, 
136 SH 52. 

[a] Assignment of part of inter- 
est.— Where a petition for a partner- 
ship accounting with respect to 
peach cultivation sought to recover 
advances for several years, a mo- 
tion to dismiss on the ground that 
the petitioner had assigned to a 
third person ‘hig interest in the crops 
for one year was properly overruled. 
Smith v. Hancock, 163 Ga. 222,136 SH 


Where all members of 
the firm have acquiesced in running the business 
without account books or other record of transac- 
tions, none can demand an accounting.*° 
account may be had, although the books and accounts 
of the partnership are in such confusion that a per- 
fectly accurate account cannot be stated, where this 
condition is due to the partner against whom an ac- 
count is sought and not to the partner seeking the 
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Sale of all 


A 


ing.*+ 


ground for denying relief.*? 
Effect of “clean hands” rule. 
who comes into equity must come with clean hands** 
may be applied so as to exclude one who fraudulent- 
ly induced another to enter into a partnership with 
him from relief in a suit for dissolution and account- 


Dissolution by war. 


The maxim that he 


Where a partnership is dis- 


solved as a result of war making the partners enemy 


But an 


accounting may 


aliens, a settlement is legally impossible until the 
close of the war.*® 

[§ 839] 5. Right to Partial Accounting.*® 
partner cannot maintain an action against his co- 
partners for an accounting as to particular items 
or transactions.** 
business with third parties has been completed, an 
lie despite the unsettled state of 
-minor matters which are not yet ready for account- 


One 


But where substantially all firm 


ing between the partners.*® 


52. 

37. McMahon y. Brown, 219 Mass. 
23, 106 NH 576. 

38. McMahon vy. Brown, supra. 

[a] For example, where the bus!- 
ness and assets of a firm were trans- 
ferred to a corporation, the right of 
one partner to an accounting and the 
payment of the balance due him from 
the other is not an asset of the firm 
which passes to the corporation, since 
the assets of a partnership ordinarily 
mean the property originally contrib- 
uted by the partners, or which has 
been subsequently acquired on ac- 
count of the firm for the purposes of 
its business. McMahon vy. Brown, 
219 Mass. 23, 106 NE 576. 

89./ Kagel y. Johnson, '3 N.. J. 
Misc. 84, 127 A 664. 

[a] For example, a complainant 
was entitled to an accounting on the 


basis of his quarter share in the 
business | where the agreement, 
whether it be considered a partner- 


ship or joint venture, was substan- 
tially consummated and had been 
terminated, his failure to contribute 
his full share of capital only ren- 
dering him liable for damages caused 
by breach, and subjecting his share 
to a lien for such damages in addi- 
tion to the unpaid capital. Kagel v. 
Johnson, 3 N. Misc. 84, 127 A 664. 

40. Teipner v. Teipner, 135 Wis. 
380, 115 NW 1092. 

[a] fllustration.—Where no books 
of account of a firm business were 
kept, nor of the moneys received 
and disbursed, no statement of the 
affairs of the firm or of the accounts 
of each partner ever having been 
made, each member having used firm 
funds for his individual needs as in 
his judgment occasion required, and 
all such funds as were not so used 
being applied in payment of firm ob- 
ligations, neither partner was en- 
titled to a partnership accounting, or 
to an accounting of matters arising 
out of the dealings of the members 
with the firm, each partner being lim- 
ited to demanding that the partner- 
ship be dissolved, and that he be 
awarded this share of the assets aft- 
er payment of the existing liabilities 


and the expenses involved. Teipner 
vee er 135 Wiss 380, 115 NW 
1 i 

41. Lamb v. Rowan, 83 Miss. 45, 


85 S 427, 690. 

Fraudulent bookkeeping as giving 
right to an account irrespective of 
dissolution see supra § 837 text and 
note 23, 

42. Reilly v. Woolbert, 196 Ala. 
POC Se hO: 

[a] For example, a partner ex- 
eluded from participation in the 
firm business is entitled in equity 
to an accounting and _ settlement, 
whether the nature of the account 
is simple or complicated. Reilly v. 
Woolbert, 196 Ala. 191, 72 S 10. 

43. See Equity §§ 163-178. 


[§ 840] 6. Persons Entitled to an Accounting—a. 


44. Miller v. Kraus, (Cal. A.) 155 
P 834 [reh den 155 P 838]. 

[a] Illustration.w—Where defend- 
ant was induced to enter into a part- 
nership with plaintiff for the manu- 
facture of ice cream by plaintiff’s 
false representations that certain 
machinery, equipment, and utensils 
contributed by him to the partner- 
ship assets were worth eight hundred 
dollars and were free from debt, 
when in fact they were worth only 
about one hundred dollars, and plain- 
tiff had paid only thirteen dollars on 
the purchase price, and defendant, 
upon learning of the fraud, took ex- 
clusive possession of the business and 
excluded plaintiff therefrom, plain- 
tiff was not entitled to any relief 
in a suit for dissolution of the part- 
nership and an accounting, and it 
was immaterial that he had contribut- 
ed property and services to the part- 
nership, since the very transaction 
as to which he asked equitable relief 
was tainted by his own fraud. Mil- 
ler v. Kraus, (Cal. A.) 155 PRP 834 
[reh den 155 P 838]. 

45. Sutherland v. Mayer, 271 U. 
S. 272, 46 SCt 538, 70 L. ed. 943 [rev 
ISR (2a) e491" 

[a] Reason for rule.—‘“In the 
ease of such a dissolution, in the ab- 
sence of legislation to the contrary, 
a settlement is legally impossible 
until the close of the war, because of 
the rule forbidding intercourse 
across the enemy's frontier and de- 
nying aecess by enemy citizens to 
our courts.” Sutherland v. Mayer, 
201 SW S222) 289) 46 ISCULDS Sn V0i er 
eda 943 aireva tk Ee C20) > 4.9 

46. Effect of partial private set- 
tlement on right to accounting see 
infra § 891. 

Partial es hae by arbitration 
see infra § 899 

47. Ill.—Williams v. Henkle, 201 
Til. A. 362, 370 [cit ‘Cye]: 

Ind. —Thompson v. Lowe, 111 Ind. 
272, 12 NE 476. 

La. —Walmsley v. Mendelsohn, 31 
Ba. Ann. 152° 

Miss.—Davis v. Davis, 60 Miss. 615. 

Que.—Heffernan v. Sheridan, 11 
Que. @:. B. 3: 

[a] For example, where an at- 
tempt was made to enforce an ac- 
counting with respect to one particu- 
lar plantation, while ignoring the 
general business of the firm, which 
failed, the court, in denying the right 
to such a partial accounting, said: 
“Tt is no more competent for a part- 
ner to do this, ignoring the state of 
accounts as to the general business, 
than it would be to seek an account 
and a decree for the profits of one 
year, disregarding the losses of pre- 
ceding and succeeding ones.’ Davis 
v. Davis, 60 Miss. 615, 620. 

48. Brew v. Cochran, 141 Fed. 459. 

[a] TIllustration.—Where all but 
one of the members of a banking 
partnership died before the date 
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account ;°° 


fixed by the partnership articles for 
dissolution, and the articles provid- 
ed that on the death of any partner 
his capital should remain in the firm 
until the date set for termination and 
should share in the profits during 
such period, the representative of a 
deceased partner whose capital so re- 
maining had received no profits for 
eight years was entitled to an ac- 
counting despite the fact that there 
were still unsettled affairs outstand- 
ing, so that a complete accounting 
could not then be had, the remaining 
firm assets having meanwhile been 
exchanged by the liquidating partner 
for stock in a corporation taking over 
the business and such corporate stock 
being divisible according to the re- 
spective interests of the pastes. 
Brew v. Cochran, 141 Fed. 45 

49. U. S.—Mellor v. Saither! 114 
Fed. 116, 52 CCA 64 

Cal. —Avery Vv. Peirson, 74 Cal. A. 
617, 241 P 406; Rassaert v. Mensch, 
17 Cal. A. 637, 120 P 1072. 

Fla.—Hargis v. Campbell, 14 Fla. 


Ga.—King v. Courson, 57 Ga. 11. 

Tll.— Taylor v. Coffing, 18 Ill. 422. 

Ind.—Hanna v. McLaughlin, 158 
Ind. 292, 63 NE 475. 

Ky.—Green v. Hart, 87 SW 315, 27 
Kyl 970. 

La.—Simonton v. Mclain, 37 La. 
Ann. 663. 

Mass.—Steele v. Estabrook, 232 
Mass. 482, 122 NE 562 Malden 
Bridge v. Salem Turnp., ete., Bridge 
Corp., 112 Mass. 152; Shearer v. 
Paine, 12 Allen 289. 

Mich.—Feige v. Babcock, 111 Mich. 
538, 70 NW 7; Groth v. Payment, 79 
Mich. 290, 44 NW 611. 

Minn.—Reis v. Reis, 99 Minn. 446, 
109 NW 997; McClung v. Capehart, 24 
Minn. 17. 

N. J.—Deveney v. Mahoney, 23 N. 
J. Ha. 


INA Ord air a doa Nesp en os 
70 NE 69, 102 AmSR 484 [rev 80 App. 
Div. 194, 80 NYS 321 (aff 37 Misc. 83, 
74 NYS 711)]; Watts v. Adler, 130 


N. Y. 646 mem, 29 NE 181, 3 Silv. A. 
585; Kelly v. Kelly, 3 Barb. 419; 
Petrakion v. Arbelly, 26 NYS 731, 


23 NYCivProc 183; Long v. Majestre, 
1 Johns. Ch. 305; Ketchum v. Dur- 
kee, Hoffm. 538 [mod on_ other 
grounds 1 Barb. Ch. 480, 45 AmD 412]. 

Okl.—Graham v. Schooler, 80 Okl. 
124, 194 P 1080, 1081 [quot Cyc]. 

Or.—Shirley v. Goodnough, 15 Or. 
642, 16 P 871. 

Pa.—Bradly v. Jennings, 201 Pa. 
A738, ol A 84385 lacy v.o Hall 37 Pa. 
860; Stibich v. Goenner, 8 Pa. Dist. 
227. 

Philippine. Sr peated v. Lichauco, 
83 Philippine 35 

Fee hava Vv. Bruner, _ 19. 
DomLR 869 [app allowed on other 
grounds 24 DomLR 40, 31 WestLR 


721 
N: B.—Orchard v. Dykeman, 43 N. 
B. 2c 21 DomLR 106. 

Ont.—Doupe Vv. Stewart, 13 Grant 
Ch. 637. 

Austr.—Wilson v. Carmichael, 2 
Austra.) 5B. 190: 

“On the dissolution of the part- 
nership each partner was entitled to 
an accounting if there was any sum 
whatever to be accounted for.” 
Avery v. Peirson, 74 Cal. A. 617, 620, 
241 P 406. 


Upon the dissolution of a firm, each 
partner is entitled to an account from his copartners 
of their partnership dealings and transactions,*® and 
this principle includes silent partners;°° liquidating 
partners ;°1 partners who have sold out their inter- 
ests,°? or withdrawn from the firm,°* or returned 
temporarily to the firm after withdrawal;°* corpo- 
rations which are members of a firm;°° a partner of 
a firm which is itself a member of the firm asked to 
and, under some circumstances, even 
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subpartners.°* 


[a] Bither party to a partnership 
is entitled to have the accounts of 
the partnership taken, and the right 
continues until an end is put to it by 
release, or by settled accounts, or by 
the lapse of such time as may induce 


the court to refuse to interfere. Wil- 
sca v. Carmichael, 2 Austr. C. L. R. 
190. 

50. Mass.—Harvey v. Varney, 98 
Mass. 118. 

N. Y.—Maddock v. Steel, 68 Hun 


522, 28 NYS 61. 

Eng.—Parsons v. Hayward, 4 De 
G F. & J. 474, 65 HngCh 368, 45 Re- 
print 1267. 

Alta.—Allen Evans, 9 Alta, L. 
298, 27 DomLE 249° So WestWkly 1402. 

Ont. —Brigham vy. Smith, 3 Grant 
Terr. & App. 46. 

[a] A dormant partner may de- 
mand an accounting after dissolution. 
Allen v. Evans, 9 Alta. L. 298, 27 Dom 
LR 242, 9 WestWkly 1402. 

51. Watts v. Adler, 130 N. Y. 646 
mem, 29 NE 1381, 3 Silv. A. 585. 

[a] For example, a partner who is 
authorized to liquidate the business 
of the firm can maintain an action for 
an accounting and thereby compel 
his copartner to pay over any balance 
which may be established against 
him. Watts v. Adler, 130 N. Y. 646, 
29 NE 131. 


52. Feige v. Babcock, 111 Mich. 
588, 70 NW 7; Ketchum v. Durkee, 
Hoffm. (N. Y.) 538 [mod on other 


grounds 1 Barb. Ch. 480, 45 AmD 412]. 

[a] Examples.—(1) The right to 
account exists although the partners 
have sold their interests in the firm 
to others. Feige v. Babcock, 111 
Mich. 538, 70 NW 7. (2) The right 
may survive a sale by one partner of 
his interest to another. Ketchum y. 
Durkee, Hoffm. (N. Y.) 538 [mod on 


other grounds 1 Barb. Ch. 480, .45 
AmD 412]. 
53. Onstott v. Ogle, 234 Ill. 454, 


84 NE 1059. 


54. Clay v. Kelly, 120 Va. 437, 91 
SE 621. 
[a] Withdrawn partner coming 


back for special purpose.—Where a 
partnership was formed to undertake 
a government contract, and there- 
after one partner withdrew with the 
consent of the others, but later came 
back into the firm solely to sign its 
assignment of the contract, the other 
partners agreeing to pay him ten 
per cent of the profits they might 
realize, the withdrawing partner’s 
relationship to the firm was not that 
of a full partner, but it was such 
as to entitle him upon the funda- 
mental principles of equity jurisdic- 
tion to sue the other partners for a 
disclosure and accounting of his 
share of the profits, the relationship 
being of a fiduciary character, and 
some of the items making up the al- 
leged profits being particularly with- 
in the other partners’ knowledge. 
Clay v. Kelly, 120 Va. 487, 91 SE 621. 

55. Malden Bridge Ve Salem 
Turnp., etc., Bridge Co., 112 Mass. 152 
(rule applied to corporations which 
were partners in the property and 
franchise of a bridge). 

56. Simonton y. McLain, 37 La. 
Ann. 663 (a member of a firm, which 
is itself a member of a larger firm, 
is entitled to call the latter partner- 
ship-to an account with him as a 
member of the former firm), 


Joint adventurers. 
technical partnership exists, parties engaged in a 
joint adventure are entitled to an accounting under 
circumstances otherwise justifying the same.°® 

[§ 841] b. Representatives of Deceased Partner 
and Surviving Partners. 
tives of a deceased partner have the right to an ac- 
counting from the surviving partners,°®® to the ex- 


(§§ 840-841 


Irrespective of whether a 


Ordinarily the representa- 


=~ 


57. See cases infra this note. 

[a] A subpartner (1) may sue the 
partners for an accounting in refer- 
ence to the partnership although they 
had no knowledge Of the subpartner- 
ship. Nirdlinger w Bernheimer, 133 
IN. -Y.) 45,°30, NEY 561.7" (2) "Bute, is 
only when the subpartner acquires 
some interest in the firm asséts as 
such that he may sue the partners 
for an accounting. Mitchel v. Bow- 
ees F. (2d) 287 [aff 9 F. (2d) 414]. 
Ill. 541. 

Md.—Campbell v. Burnett, 120 Md. 
214, °87 A 894; Bruns v. ‘Spalding, 
90 Md. 349, 45 A 194. 

Mass.—-Wendell v. Clark, 240 Mass. 
562, 134 NE 608. 

N.. J.—Scudder v. Budd, 52 N. J. 
Hq. 320, 26 A 904; Hargrave v. Con- 
roy, 19 N. J. Eq. 281. 

Or.—Shirley v. Goodnough, 15 Or. 
642, 16 P 871. 

[al Stock traders.—Whether an 
agreement between plaintiff and de- 
fendant to trade in stocks through 
certain brokers, the account to be in 
plaintiff's name, but to be supervised 
by defendant, an employee of such 
firm, created a partnership or a joint 
adventure, either party, if dissatis- 
fied, could demand an accounting. 
Wendell v. Clark, 240 Mass. 562, 134 
NE 608. 

{b] Dealers in ground rents.— 
naa v. Spalding, 90 Md. 349, 45 A 


Duty of joint adventurer to account 
see infra § 844 text and note 1. 
59. U. S.—In re Dobert, 165 Fed. 


49. 

Ala.—Martin v. Campbell, 207 Ala. 
505, 98'S 47%. 

Cal. —Robertson v. Burrell, 110 Cal. 
568, 42 P 1086 (applying Code Civ. 
Proc. § 1585): Little v. Caldwell, 101 
Cal. 553, 36 P 107, 40 AmSR 89. 

- Ga.—Gardner vy. Cumming, Ga. Dec. 

Hawaii.—Clouston § y. 


Ogden, (1 
Hawaii 309. 
Ill—Maynard v. Richards, 166 Ill. 


“466, 46 NE 1138, 57 AmSR 145 [aff 61 


DAS soak Winslow v. Leland, 128 
Ill. 304, 21 NE 588. 

La.— Buhr We plueyy.u2 uae ACw (Our 
leans) 47. 

Mich.—Brown vy. Brown, 175 Mich. 
444, 141 NW 558; Drueke v. Boylon, 
160 Mich. 522, 125 NW 416. 

N. Y.—Wilson v. Simpson, 89 N. ¥. 
619 mem; Daby v. Ericsson, 45 N. Y. 
786; Gratwick v. Smith, 202 App. 
Div. 600, 195 NYS 568; Reinhardt VV. 
Reinhardt, 134 App. Div. 440,119 NYS 
285; Sterling v. Chapin, 102 App. 
Div. 589, 92 NYS 904; Secor vy. 
Tradesmens’ Nat. Bank, 92 App. Div. 
294, 87 NYS 181; Krumbeck v. Clan- 
cy, 41 App. Div. 3.9, 28 SINS 727 
Cheeseman v. Wiggins, 1 Thomps. & 
C. 595; Goldsticker v. Goldsticker, 
106 Mise. 182, 174 NYS 257; Peck 
v. Knapp, 137 NYS 70; Murray Vv. 
Mumford, 6 Cow. 441. 

; a Co rate MOSS Senet 99\MNG Cops'bs 
m 89 (dealin 
Code § 1326). ‘ es 

Pan Ue dendtows v. Underdown, 270 
Pa. 229, 113 A 192 (under statute). 

Ss. C.-Crews v. Sweet, 125 S. C. 
ate 118 ae 613, 29 ALR 43. 

tah.— harp. v. Sharp, 54 U 
262, 180 P 580. . cath 
see, oe ee v. Humphrey, 387 Vt. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and ncte number. 


% 


Ill—Channon y. Stewart, 103. 


§$ 841-849] 


clusion of the widow,®° distributees of the estate,®? 
and heirs,®°? the latter of whom ordinarily®*® have no 
right to an accounting from the surviving partner.®4 
Where the legal representative has refused to bring 
proceedings for an accounting on request, the bene- 
ficiaries may properly bring such proceedings.®® 
has been held that the right may exist in the assignee 
of a legatee of a deceased partner,®® and the widow 
of a deceased partner has been allowed a bill for dis- 
covery and accounting where the surviving partner 
held assets of her separate estate invested by her de- 
ceased husband in the firm business.®? 
the representative of deceased to an account results 
from his interest in the firm assets and the liability 
of the estate of deceased to contribute to the pay- 
ment of firm debts;®* and such representative need 
not show that there will ultimately be something 
due the estate of deceased in order to obtain an ac- 
But there is authority for the view that 
the representative of a deceased partner is not en- 


counting.°®® 


Eng.—McLean v. Kennard, L. R. 9 
@b. 13363, Vyse ve\Poster, 1) R. WH L. 
318; Betjemann v. Betjemann, [1895] 
2 Ch. 474, 16°ERC 249; Macdonald v. 
Richardson, 1 Giffard 81, 65 Reprint 
833; Clegg v. Fishwick, 1 Hall & T. 
390, 47 Reprint 1463, 1 Macn. & G. 
294, 47 EngCh 235, 41 Reprint 1278; 
ce a v. Taylor, 28 L. T. Rep. N. S. 
Al 


Que.—O’Meara v. Ouellet, 28 Que. 
Super. 418. 

“Undoubtedly an action upon a 
proper state of facts will lie against 
the surviving partner at the ‘instance 
of the representatives of a deceased 
partner for an accounting, not as to 
any specific or particular thing, but 
as to all of his transactions as _ sur- 
viving partner and liquidator.’’ Secor 
v. Tradesmen’s Nat. Bank, 92 App. 
Div. 294, 298, 87 NYS 181. 

Actions by personal representatives 
generally see Executors and Admin- 
istrators §§ 1807, 1808. 

Duty of surviving partner to ac- 
count see infra § 844 text and note 90. 

60. Winslow v. Leland, 128 Ill. 304, 
21 NE 588; Majors v. Majors, 92 
Nebr. 473, 138 NW 574. 

[a] Attempted transfer by widow. 
—All rights and causes of action 
growing out of the dealings between 
decedent and the firms to which he 
belonged, and any right to an ac- 
counting with the surviving partners, 
passed to, and vested in, the adminis- 
trator, and an attempted transfer of 
the same by the widow and children 
to the judgment creditor of decedent 
was nugatory. Winslow v. Leland, 
128 Ill. 304, 21 NE 588. 

61. Dickens vy. Dickens, 154 Ala. 
440, 45 S 630. 

62. Lewis v. Lewis, (Iowa) 166 
NW 107; Magee v. Magee, 233 Mass. 
341, 123 NE 673; Mason v. Mason, 76 
Vt. 287, 56 A 1011. 

63. See Boggs v. Bird, 131 N. Y. 
665 mem, 30 NE 868 mem [aff 14 NYS 
344] (where the heir was allowed an 
accounting in order to determine 
whether decedent’s share of firm 
realty was needed to pay firm debts); 
Mason v. Mason, 76 Vt. 287, 289, 56 
A 1011 (where the court said: “We 
do not say that circumstances might 
not exist which would entitle the heir 
to maintain the bill,—such as fraud, 
eollusion or the danger of irretriev- 
able loss. But no such circumstances 
are alleged to exist here’’). 

64. Iowa.—Lewis v. Lewis, 166 
NW _ 107. 

Md.—Rosenzweig v. Thompson, 66 
Md. 593, ‘8 A 659. 

N. J.—Harrison v. Righter, 11 N. 
J.9Hq:- 389: 

N. M.—Edgar v. Baca, 1 N. M. 613. 

N. Y.—Hyer v. Burdett, 1 Edw. 325. 

Vt.—Mason y. Mason, 76 Vt. 287, 
56 A 1011. 

“The books will be searched in vain 
for a precedent or for a statement of 
principle by which an action to com- 
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It | accounting may 


The right of 


Interest.7° 


counting,*® and 


pel such an accounting can be main- 
tained by an heir of the deceased 
partner pending administration upon 
his estate.” Lewis v. Lewis, (lowa) 
166 NW 107, 111. 

65. Fleischmann v. Fleischmann, 
54 App. Div. 202,°66 NYS 631; Blake 
a Barnes, 18 NYS 471, 28 AbbNCas 

de 

66. Cronk v. Crandall, 137 App. 
Div. 440, 121 NYS 805 [app dism 199 
N. Y. 522 mem, 92 NE 1082 mem]. 

[a] For example, the assignee of 
beneficiaries of a deceased partner 
has such an equitable interest in the 
firm assets as to entitle him to an 
accounting by the survivors despite 
the fact that the legal interest lies in 
the personal representatives of the 
deceased partner. Cronk v. Crandall, 
137 App. Div. 440, 121 NYS 805 [app 
dism 199 N. Y. 522 mem, 92 NE 1082 
mem]. 

67. Dent v. Slough, 40 Ala. 518; 
Joplin v. Cordrey, 4 Kyl 56, 11 Ky. 
Op. 643. 

[a] Money loaned to firm by de- 
ceased partner’s wife.—Joplin  v. 
Cordrey, 4 KyL 56, 11 Ky. Op. 643. 

68. Cheeseman  v. Wiggins, 1 
Thomps. & C. (N. Y.) 595. 

69. Cheeseman v. Wiggins, supra. 

70. Valentine v. Wysor, 123 Ind. 
47, 23 NE 1076, 7 LRA 788. 

71. .Beningfield v. Baxter, 12 App. 
Cas. 16; Travis v. Milne, 9 Hare 141, 
41 EngCh 141, 68 Reprint 449; Crop- 
per v. Knapman, 2 Y. & C. Exch. 338, 
160 Reprint 426; Bowsher v. Wat- 
kins, 1 Russ. & M. 277, 5 EngCh 277, 
39 Reprint 107. See Hyer v. Burdett, 
1 Edw. (N. Y.) 325 (saying that even 
in such a case fraud or collusion must 
Sieh pode in order to maintain the 

ill). 

Right of creditors to an accounting 
generally see infra § 843. 

72. Mares v. Mares, 60 Mont. 36, 
AB. 199-P 267. 

“Tt is the plain duty of the surviv- 
ing partner to make such accounting, 
rather than exact the same from the 
personal representative of the de- 
ceased partner. The surviving mem- 
ber of the copartnership is presumed 
to have the possession of, and knowl- 
edge concerning, the books of ac- 
count, property, and assets of the 
firm; and he is given express statu- 
tory authority to continue in the 
possession of the partnership prop- 
erty, and to settle up its business 
after: the dissolution of the partner- 
ship by death of one of its members, 
irrespective of the appointment and 
qualification of a personal representa- 
tive of the deceased partner’s estate.” 
Mares v. Mares, supra. 

Duty of survivor to account see in- 


fra’ § 844. 

73. Fla.—Hargis v. Campbell, 14 
Fla. és 
Eden ati op v. Cooper, 3 Iowa 


La.—Buhr v. Levy, 2 La. A. (Or- 


[47 C.J.] 1159 


titled to call the surviving partner to account, where 
the deceased was indebted to the survivor, and it is 
not shown that the latter has partnership property 
in excess of such debt.7° 
ners are the personal representatives of deceased, an 


In case the surviving part- 


be granted to the legatees, or the 


creditors of decedent.** 

Surviving partners are not ordinarily entitled to 
an accounting from the representatives of a deceased 
partner,’? but may be entitled to an accounting from 
representatives of a deceased partner as to matters 
under the control of the latter.*? 
nership was dissolved prior to the death of a part- 
ner, the living partner may sue for an accounting 
just as any other individual partner of a dissolved 
firm whose members are all alive.’* 

[§ 842] c. Purchasers and Assignees of Partner’s 
Ordinarily the purchaser or assignee of 
a partner’s interest is entitled to a partnership ac- 


Where the part- 


this doctrine has been extended to 


leans) 47. 

Mont.—Link v. Haire, 82 Mont. 406, 
267 Pe 952: 

Philippine.—Dariano y. Fidalgo, 14 
Philippine 62. 

See Betjemann v. Betjemann, 
[1895] 2 Ch. 474, 16 ERC 249 (in an 
accounting action brought by the 
executrix of a deceased partner 
against the surviving partner, asking 
an accounting for only a part of the 
partnership’s existence, the surviv- 
ing partner may insist that the ac- 
count cover the entire period). 

[a] Examples.—(1) One partner 
may compel the representative of a 
deceased partner to account for as- 
sets in his hands or in the hands of 
deceased at the time of his death. 
Dariano v. Fidalgo, 14 Philippine 62. 
(2) A surviving partner, as well as 
the personal representative of a de- 
ceased partner, may institute pro- 
ceedings for a partnership. settle- 


ment. Buhr vy. Levy, 2 La. A. (Or- 
leans) 47. 
-[b] Where a surviving partner 


had himself accounted,to the de- 
ceased partner’s representative and 
filed the requisite claim, under code 
provisions, which had been rejected 
by the estate representative, he was 
entitled to an accounting and decree 
settling the rights between himself 
and his deceased partner. Link v. 
Haire, 82 Mont. 406, 267 P 952.- 

Duty of representatives of deceased 
partner -to account see infra § 844 
text and note 92. 

74. Costello v. Gleeson, 15 Ariz. 
280, 188 P 544. 

[a] Illustration.—Under Civ. Code 
(1901) par 1829, providing that, when 
a partnership exists between a de- 
cedent at the time of his death and 
any other person, the surviving part- 
ner has a right to continue in pos- 
session of the partnership and settle 
its business, and that he must settle 
the affairs of the partnership: without 
delay, and account with the executor 
or administrator, and pay over such 
balances aS may from time to time 
be payable to him in right of dece- 
dent, where defendant’s testator prior 
to his death, repudiated and denied 
an alleged partnership, thereby dis- 
solving it, plaintiff could sue for an 
accounting as an individual partner 
rather than as surviving partner in 
behalf of the partnership, since, as 
no partnership existed at the time of 
testator’s death, plaintiff did not, 
under the statute, have the right to 
continue in possession and settle the 
partnership affairs. Costello vy. Glee- 
son, 15 Ariz. 280, 138 P 544, 

75. Duty of assignee to account 
see infra § 844 text and note 99. 

Right of creditor who has become 
SP PRT ORSON or assignee see infra § 


76. U. S.—Mathewson vy. Clarke 
How, 122, 12 L. ed. 370. rons 


Ga.—Fountaine v. Urquhart, 33 Ga. 
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include the assignee of such an assignee.”7 
A ereditor of a firm has 
not, as such, any right to an accounting as between 
the partners,’® and a partner cannot secure an ac- 
counting merely for the purpose of collecting a debt 
for a firm creditor with an ample remedy at law.*° 
Ordinarily an individual creditor of a partner is 
not entitled to an accounting,*+ at least until he has 
obtained judgment and secured a lien on his debtor’s 
interest in the firm,®? or has become a purchaser of 
the debtor’s interest,®*. or secured an assignment 
Some courts permit a separate creditor 
of a partner who has levied his execution upon the 
debtor’s interest in the firm property to call for an 
accounting, in order to ascertain such partner’s bene- 
ficial interest in the property levied on and to have 
this subjected to the lien of the execution.*® 


[§ 843] d. Creditors.’® 


thereof.** 


Suppl. 184. 

Hawaii.—Lucas v. Lucas, 20 Ha- 
waii 433, 435, 441, 444 [cit Cyc]. 

Kan.—Jones v. Way, 78 Kan. 535, 
97 P 4387, 18 LRANS 1180. 

Me.—Hacker y. Johnson, 66 Me. 21. 

Md.—Bruns vy. Spalding, 90 Md. 
3849, 45 A 194. 

Mass.—Lovejoy v. Bailey, 214 Mass. 
134, 101 NE 68. 

Mo.—Day v. Stafford, 128 Mo. A. 
438, 107 SW 433. 

N. Y.—Greenwood v. Marvin, 111 
NY 42300 LS PINE (22:8 pe Stokesiinve 
Stokes, 59 Hun 431, 13 NYS 407 [aff 
128 N. Y. 615 mem, 28 NE 253 mem]. 

Or.—Eilers Music House v. Reine, 
65 Or. 598, 133 P 788; Marx v. Good- 
nNOUE hE 23 (Ore 5455.32" P2 611; Cogs- 
well v. Wilson, 17 Or. 31, 21 P 388. 


Tenn.—Knight v. Ogden, 2 Tenn. 
Ch. 473. ; 
Eng.—Watts v. Driscoll, [1901] 1 


Ch. 294 (applying Partn. Act [1890] 
§ 31 (2), which accords an account- 
ing to the assignee of a partner of a 
dissolved firm as from the date of the 
dissolution. Subs (1) compels the 
assignee of a share of a partner dur- 
ing the continuance of the partner- 
ship to accept the account of profits 
agreed to by the partners, and denies 
him the right to require any accounts 
of the partnership transactions, or to 
inspect the partnership books). 

Sask.—Saskatoon Townsites Vv. 
Simpson, [1920] 1 WestWkly 884. 

[a] Instances.—(1) Where plain- 
tiff had purchased from each member 
of a-firm the right to one half of 
each member’s share of profits, and 
upon dissolution one half of each 
member’s share of capital, and the 
firm had ceased to do business and 
had wrongfully disposed of its prop- 
erty, plaintiff, although not a part- 
ner, was nevertheless entitled to an 
accounting. Lovejoy v. Bailey, 214 
Mass. 134, 101 NE 63. (2) The as- 
signee of the interest of a partner in 
a firm determined by the efflusion of 
time may call for an account. Sas- 
katoon Townsites v. Simpson, (Sask.) 
[1920] 1 WestWkly 884. 

{[b] Basis of right in assignee.— 
(1) An assignee is accorded this 
right on the ground ‘that the other 
partners are trustees of such interest 
(Stokes v. Stokes, 59 Hun 431, 13 
NYS 407 [aff 128 N. Y. 615 mem, 28 
NE 253 mem]), (2) or on the ground 
that the assignee becomes a tenant 
in common with the other partners in 
the firm property (Marx v. Good- 
nough, 28 Or. 545, 32 P 511; Knight 
v. Ogden, 2 Tenn. Ch. 473). 

[c] Purchaser at execution sale. 
—Hacker v. Johnson, 66 Me. 21. 

{d] Under the civil law as admin- 
istered in the Philippines, where the 
partnership articles provide that up- 
on liquidation the claims of outside 
persons shall be satisfied before those 
of the partners, the assignment of a 
partner’s interest pending  liquida- 
tion is the assignment of a future in- 
terest which cannot be enforced until 
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assignee.®? 


If the 


the termination of the liquidation. 
Sa nee v. Chuidian, 2 Philippine 


Creditors and assignee in bank- 
ruptcy see infra § 843. 

Duty of assignee to account see 
infra § 844 text and note 99. 

77. Pendleton  y.,. Wambersie, 4 
Cranch: (U. S°)73; 2 L. ed. 554. 

[a] Example.—An assignee of an 
assignee of a copartner ina joint pur- 
chase and sale of lands may sus- 
tain a bill in equity against the other 
copartners and the agent of the part- 
nership to compel a discovery of the 
quantity purchased and sold, and for 
an account and distribution of the 
proceeds. Pendleton v. Wambersie, 
4 Cranch (U. S.) 73, 2 L. ed. 554. 

78. Rights of creditors to an ac- 
counting where surviving partner is 
also representative of deceased part- 
ner see supra § 841 text and note 71. 

79. Peabody Buggy Co. v. Cooper, 
182 Iowa 373, 383, 165 NW 1028. 

“No question of accounting as be- 
tween the partners is involved. The 
partners are undoubtedly entitled to 
that as between themselves. That 
could add nothing to the status of 
the plaintiff as a garnisher of this 
garnishee. The plaintiff, as creditor, 
has no right to an accounting as. be- 
tween the partners; nor has it any 


need of such a remedy. it. has! a 
complete remedy by execution 
against each partner.” Peabody 


Buggy Co. v. Cooper, supra. 

80. Baker v. Tennent, 108 Wash. 
663.0 L35ueP 25716) 

[a] For example, where a part- 
ner’s mother lent money to the firm 
on notes, she had the right to sue the 
firm on its obligation, but her son 
cannot on her’ behalf maintain 
against his partner a suit for ac- 
counting to secure payment of the 
firm’s notes to his mother. Baker vy. 
Tennent, 108 Wash. 663, 185 P 576. 

81. Milleman v. Kavanaugh, 213 
Pa. 240,62 A 907. 

82. Lincoln Sav. Bank v. Gray, 12 
Lea (Tenn.) 459. 

83. Henderson  v. 
Bank, 128) Alay 1b4%. 
AmSR 140; Miller 
Cal. G15: 

Alter v. Brooke, 9 Phila. (Pa.) 


Farley Nat. 
26 S 226, 82 
v. Brigham, 50 


8. 
[a] The attaching creditor of an 
individual partner is not entitled to 
an accounting where he has not ob- 
tained an assignment of the partner’s 
interest in the unsettled partnership. 
Alter v. Brooke, 9 Phila. (Pa.) 258. 
Bight of purchaser or assignee to 
an accounting generally see supra § 


842. 
Nixon v. Nash, 12 Oh. St. 647, 
80 AmD 390. 


86. Brett v. Beckwith, 3 Jur. N. S. 
jl KS) wneyer eh s): 

87. Bruce v. Jennings, 1 LegOp 
(Pa.38 

88. kine vv. Deighton, 100 ING wy. 


386, 3 NE 594. 
fa] In Australia it was said that 


[§§ 842-844 


surviving partner is a bankrupt, any creditor of 
the deceased partner may bring a suit in equity to 
have the partnership estate administered.*° 
creditors of a partner who has made an assignment 
for the benefit of creditors cannot call the other part- 
ners to an account, their remedy being against the 
Such assignee is entitled to an account- 
ing and to receive the bankrupt’s share, whatever it 
may be, after the payment of the partnership liabil- 
ities and a settlement of the partnership accounts.*® 

[§ 844] 7. Persons Liable To Account. 
ing partner of a dissolved partnership is bound to 
account to his copartners for his dealings and trans- 
actions as such partner.*® The surviving partner is 
bound to account to the representatives of the de- 
ceased partner,®® unless the partnership agreement 
permits him to take the firm assets at a valuation, 


But the 


Each liv- 


on the dissolution of a partnership 
by reason of one partner’s bankrupt- 
cy ‘his official assignee probably be- 
comes a tenant in common of the 
land and chattels, but that practical- 
ly all his rights are to have the part- 
nership wound up and to receive the 
value of the bankrupt’s: Share in the 
partnership estate. Campbell v. 
Campbell, 21 Austr. C. L. R. 308. 


89. Ill.—Rosenstiel v. Gray, 112 
Til; 282. 
Ilowa.—Taylor v. Wells, 113 Iowa 


326, 85 NW 30. 


Ky.—Peterson v. Poignard, 6 B. 


Mon. 570; Shiddell v. Messick, 4 B. 
Mon. 157. 
N. J.—Ruckman v. Decker, 23 N. 


J: Eq. 283 [rev on other grounds 28 
N. J. Eq. 614}. 

N. Y.—Walford v. Harris, 78 Hun 
341, 29 NYS 123. 

Pa.—Wilson v. Ketler, 195 Pa. 98, 
45 A 682. ‘ 

Philippine.—Aldecoa vy. Warner, 16 
Philippine 423; Martinez v. Ong Pong 
Co., 14 Philippine 726. 

Porto Rico.—Colon v. Roig, 7 Por- 
to, Rico 37. 

Que.—O’Meara v. Ouellet, 28 Que. 
Super. 418. 

la] For example, a partner who 
has had charge of the management 
of the firm during its existence, and 
who, upon dissolution thereof, as- 
sumed charge of all the stock, is 
obliged to render.an account of his 
management to the other partners 
for the time the same lasted. Colon 
v. Roig, 7.Porto Rico 37. 

90. U. S.—In re Dobert, 165 Fed. 


749. 
Colo.—Goodknight v. Harper, 75 
Colo. 141, 225 P 215; Heuschel v. 


Waegner,.%3 Color 327; 215 © 476: 

Hawaii.—Clouston v. Ogden, 1 Ha- 
wali 309. 

Ill.— Beale v. Beale, 2 NE 65; De- 
vine v. Cotunio, 187 Ill. A. 414. And 
see Witkowsky v. Affeld, 208 Ill. A. 
198 [rev on other grounds 283 Ill. 
557, 119 NE 630]. 

Md.—Fried v. Burk, 125 Md. 500, 
94 A 86. 

See Mae ee v. Chapin, 36 NE 


Minn.—Reliable Engine Co. v. 
Ferch, 145 Minn. 420, 177 NW 657. 

Mont.—Mares v. Mares, 60 Mont. 
36, 199 PP 267. 

N. Y.—Cahill v. Haff, 248 N. Y. 377, 
162 NE 288; Joseph v. Herzig, 198 
N. Y. 456, 92 NE 193; Sage v. Wood- 
in, 66 N. Y. 578; Ogden v. Astor, 6 
N. -Y. ‘Super. 311; Hutchinson ~vi 
Campbell, 13 Mise. 152, 34 NYS 82. 

Oh.—In_ re Crane, 4 OhS&CP 398, 
29 CincLBul 93. - 

Pa.—Froess v. Froess, 284 Pa. 369, 
131 A 276; Diehlmann v. Woller, 24 
Pa. Dist. 673. 

Utah.—Bankers’ Trust Co. v. Riter, 


56 Utah 625, 190. P 11135) Sharp) v. 
Sharp, 54 Utah 262, 180 P 580. 
Eng.—Taylor v. Taylor, 28 L. T. 
Rep. N. S. 189. 
Can.—Jamieson v. Jamieson, 63 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 844-846] 


or otherwise exempts him from lability to an ac- 
counting.®! On the other hand the representative of 
deceased is bound to account, when he, or the de- 
ceased partner, had the management or control of 
firm assets.°? Where the surviving partner dies be- 
fore settlement of the partnership business, the duty 
to account devolves upon his personal representa- 
tive.°? The heirs of a deceased partner may be un- 
der a duty to account where the estate has been 
closed and its representatives released.°* 

Where the surviving partner is also the legal rep- 
resentative of the estate of the deceased partner, he 
must account to the beneficiaries of such estate.®° 

The surety of a deceased partner cannot be called 
to account to the survivor, when his only connection 
with the firm consists in this suretyship relation.®® 

Agent. Ordinarily the mere agent of a partner is 
not obligated to account for partnership transac- 
tions and property,®* although, where in possession 
of the firm assets, he may be under such a duty.®® 

An assignee of a partner’s interest is not ordina- 
rily obligated to render a partnership accounting.®?® 

One joint adventurer is obligated to account to the 
others on dissolution as to matters within his knowl- 


Can. S. C. 188, 65 DomLR 68, [1922] [a] 
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For example, the administra- 


[47-C. 3] AL6L 


edge and control. : 

{§ 845] 8. Basis of Accounting. The accounting 
should be based on the copartnership agreement,” 
with first, a payment of debts to third ~ persons ;2 
second, repayment of advances by the members ;* 
third, repayment of capital;® and fourth, division 
of profits.6 Where, without fault or consent of 
plaintiff, firm business has been so conducted that 
an accounting based upon respective interests in 
partnership profits is impossible, plaintiff is entitied 
to an accounting based upon the amount of capital 
he contributed and legal interest thereon.* 

Date of accounting. An accounting should be as 
of the date of dissolution rather than a period sub- 
sequent thereto,* and should ordinarily begin with 
the last account stated between the members.® 

Division pro tanto. The accounting may be based 
on an actual division pro tanto made by the parties.?° 

[§ 846] 9. Property and Transactions To Be In- 
cluded':—a. In General. All property and transac- 
tions belonging to the firm and forming a part of its 
assets, whatever their nature, are to be brought in- 
to the final accounting, upon the settlement of the 
firm’s affairs.1? But property which has never be- 


224 SW 1012. 


2 WestWkly 194. 

“A general partnership is dissolved 
by the death of one of the partners 
(sec. 5494, Rev. Codes), and it is 
the duty of the surviving partner to 
make account to the personal repre- 
sentative of the deceased partner. 
(See. 7607, Rev. Codes.) The law -im- 
poses this duty upon the surviving 
partner, and not upon the representa- 
tive of the estate; so that it is the 
plain duty of the surviving partner 
to make such accounting, rather than 
exact the same from the personal 
representative of the deceased part- 
ner. he surviving member of the 
copartnership is presumed to have 
the possession of, and knowledge 
concerning, the books of account, 
property, and assets of the firm; and 
he is given express statutory author- 
ity to continue in the possession of 
the partnership property, and _ to 
settle up its business after the disso- 
lution of the partnership by death of 
one of its members, irrespective of 
the appointment and qualification of 
a personal representative of the de- 
ceased partner’s estate.” Mares vv. 
Mares, 60 Mont. 36, 45, 199 P 267. 

[a] For example, the duty to ac- 
count extends to a partner of the sur- 
viving partner, who knows that the 
capital furnished by the survivor 
consists of assets of the old firm. 
pst v. Chapin, (Mass.) 36 NE 
74 


[b] Quasi trustees.—Surviving 
partners are quasi trustees for the 
personal representatives of the de- 
ceased partner, and equity can there- 
fore require them to account without 
reference to the ordinary doctrine of 
accounting and upon the principles 
applicable to the administration of 
trusts: » Fried v: Burk, 125 Md. 500, 
94 A 86. 

Rights of representatives of de- 
ceased partner to compel survivor 
to account see supra § 841 text and 
note 59. 

Assets to be included in accounting 
see supra §§ 639-641. 


Ole | Vase-v.. Poster l, R. 7 HD. 
318, 19 ERC 6938. 

92. Ark.—Marlatt v. Scantland, 
19 Ark. 443. 
peels me ne v. Campbell, 14 Fla. 

Mo.—Gaskill v. Adams, 83 Mo. 
A. 380. ' 


Ont,—Kline v. Kline, 3 Ch. Chamb. 
137. See Strathy v. Crooks, 6 Grant 
Ch. 162 (holding AS to account mu- 
tual). 

Que.—Ostigny Ay Savignac, 47 Que. 
Super. 376. 


tor of a person who was a partner 
of plaintiff, or who had a commu- 
nity of interest in property belong- 
ing to himself and plaintiff, ought to 
account for his executor’s and his 
own dealings from the moment that 
he has accepted the succession and 
administration. Ostigny v. Savignac, 
47 Que. Super. 376 

Right of surviving partner to se- 
cure an accounting from representa- 
tives of deceased partner see supra 
§ 841 text and note 73. 

98. Galbraith v. Tracy, 153 Ill. 54, 
38 NE 937, 46 AmSR 867, 28 LRA 


129; 

94 Bankers’ Trust Co. v. Riter, 
Do Utalieozioy 1 90 eildatst 

95. Becker v. Becker, 202 Iowa 7, 
209 NW 447. 

96. Bissell v. Ames, 17 Conn. 121. 


97. Taylor v. Wells, 113 Iowa 326, 
85 NW _ 30. 


98. Peterson v. Poignard, 6 B. 
Mon. (Ky.) 570. 
[a] Ilustration.—Where there 


has been a dissolution of a partner- 
ship and one of the partners takes 
possession of the firm assets, agree- 
ing to pay the firm debts, but subse- 
quently dies, his agent, having pos- 
session of the effects, will be required 
to account therefor to the surviving 
partner although no administration 
has been granted on the estate of 
the deceased partner. Peterson v. 
Poignard, 6 B. Mon. (Ky.) 570. 

99. Public Trustee Vv. Elder, 
PLOZCINChs W7'6: 

[a] For example, the obligation 
of a partner to account upon disso- 
lution is not affected by his assign- 
ment of his share in the partnership 
and does not pass to the assignee. 
re Trustee v. Elder, [1926] Ch. 

Right of purchaser or assignee to 
secure accounting from others see 
supra § 842. : 

1. Forcheimer 192 Ala. 
218, 68 S 879. 

Duty of joint adventurer to account 
Py ae see Joint Adventures §§ 

Right to joint adventurer to de- 
mand accounting see supra § 840 text 
and note 58. 

2. Mervyn Inv. Co. v. 
Cal. 637, 644, 194 P 1037; Scudder v. 
Perce, 159 Cal. 429, 114"P 571: Neii- 
rites v. Kohlberg, 3 Daly, (N. Y.) 

“The accounting between partners 
is to be governed by the copartner- 
ship agreement.”’ Mervyn Inv. Co. v. 
Biber, supra. 

3. Chapin v. Long, 205 Mo. A. 414, 


v. Foster, 


Biber, 184 


raierhagenretc be of obligations see infra 
85 


4 Chapin v. Long, 205 Mo, A. 414, 
224 SW 1012. 

Repayment to partners of advances 
see infra § 848. 

5. Chapin v. Long, 205 Mo. A. 414, 
224 SW 1012. 

Division of capital see infra § 861. 

6. Chapin v. Long, 205 Mo. A. 414, 
224 Sw 1012. 

Division of profits see infra § 865. 

7. Lundquist v. Peterson, 134 
Minn. 279, 158 NW 426, 159 NW 569. 

[a] For example, where defend-~ 
ants failed to keep books of account, 
mingled their own property with 
partnership property, and used part- 
nership funds in their own business, 
the court properly required them to 
account to a copartner for the orig- 


inal investment, with interest, less 
sums received by him. Lundquist Vv. 
Peterson, 279, 158 NW 


134 Ae 
426, 159 NW 569. 

8. Steele v. Estabrook, 232 Mass. 
432, 122 NE 562. 

[a] For example, where, on disso- 
lution of a firm, one partner wrong- 
fully used a share of the other part- 
ner in firm assets in continuing the 
business, such other partner was 
not entitled to have an accounting for 
his share of the assets as of a date 
two and one-half years after dissolu- 
tion. Steele v. Estabrook, 232 Mass. 
432, 122 NE 562 

9. Moore v. “Wheeler, LOS Wie vile 
35 (holding that the accounting will 
commence from the last account stat- 
ed between the partners, unless 
special, circumstances render that ac- 
count inconclusive). 

10. Thanos y. Thanos, 313 Ill. 499,' 
145 NE 250. 

[a] Illustration.—Where at the 
time of dissolution of a partnership 
each partner had in his hands and 
retained portions of assets, and nei- 
ther demanded settlement and divi- 
sion of assets for three years after 
dissolution, equity requires ‘that 
the court regard what each retained 
as a division pro tanto, and that each 
be charged with the sum so retained 
and account for such portion. Than- 
os v. Thanos, 313 Ill. 499, 145 NE 250. 

11. Conversion of realty into per- 
sonalty for purpose of adjusting firm 
equities see supra § 199. 

12. Conn.—Russell v. 
Conn. 269 

Ga.—McDonald vy. Dabney, 161 Ga. 


Green, 10 


1711, 132 SE 547 


Ky. —Swafford v. White, 89 SW 129, 
28 Kyl 119; Whitney v. Whitney, 88° 
IW ole st Kyl L197, 115 Ky. 552. 74 
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longed to the firm,'® or which has ceased to be a 
part of the firm assets because of the express agree- 
ment or of the conduct of the partners,** is not ‘to 
Nor is property which 
is held by them as joint owners but has never formed 
A partner who has made 
a profit by selling his own goods to the firm is ac- 
countable to the firm for this profit, unless his ¢o- 


be included in the account. 


a part of the firm assets.t® 


SW 194, 24 KyL ae Gagegin v. 
Barnes, 5 Ky. Op. 68 
La. —Klotz v. he Nay 39 La, 


Ann. 638, 2 S 203. 
Mass. ay, v. Ray, 195 Mass. 8, 80 


NE 693. 
Mich,—Killefer vy. McLain, 70 Mich. 
Sire, 105 App. 


508, 38 NW 455. 

N. Y.—Arthur v. 

Div. 454, 94 NYS 346 [mod 45 Misc. 
257, -92 NYS 158]. 

Or.—Church v.Adamis;, 37 'Or.7355, 
61 P 639; Langell v. Langell, 17 Or. 
220, 20 P 286. 

Pa.—Plumly v. Plumly, 6 Pa. Co. 


igs 

Vt.—Washburn v. Washburn, 23 
Vt. 576 

eae Va.—Moore v. Wheeler, 10 W. 

a 

Eng.—Collins v. Jackson, 31 Beav. 
645, 54 Reprint 1289. 
rE I aay v. Evans, 17 OntWN 

oe 

[a] Realty (1) is to be included 
in the final accounting on the settle- 
ment of partnership affairs. Sayles 
v. Evans, 17 OntWN 495. (2) ‘Part- 
nership lands cannot be distinguished 
from other assets, for purposes of 
settlement.” Godfrey v. White, 43 
Mich. 171, 178, 5 NW 243. 

[b] For example, where the busi- 
ness of a partnership has-been placed 
in the ‘thands of a receiver at the suit 
of a creditor of a partner, business 
done in another city should be 
brought in, so as to affect the value 
of defendant’s share, if such busi- 
ness is an extension of the original 
business, but not if carried on by 
the same partners as a new and in- 
dependent venture. Gay v. Ray, 195 
Mass. 8, 80 NE 693. 

[c] “When one partner leaves the 
State and abandons the control and 
management of the partnership to 
the resident partner, the latter does 
not become the sole owner of the 
business and assets of the firm by 
that fact alone; and in a proceeding 
brought by him against the former 
for accounting and establishment of 
his interest in the joint assets, he 
must account for all assets of the 
firm and all profits made in the con- 
duct of the partnership business.” Mc- 
Donald v. Dabney, 161 Ga. 711, 715, 
132 SE 547. 

{d] Assets received by some 
members in a fraudulent settlement. 
—(1) A partner may have an ac- 
counting among the partners for the 
assets they have wrongfully received 
under a fraudulent settlement so that 
such assets may be applied to the 
firm’s indebtedness, Hallman v. 
Brock, 204 Ala. 17, 85 S 280. (2) 
Where a firm sold its assets, and one 
of the partners undertook liquida- 
tion, and nearly twenty-four months 
after the sale he drew a check in the 
firm name, and on an accounting at 
the suit cf the other partners it ap- 
peared that the firm had no customer 
bearing the name of the payee, and 
defendant failed to explain it, or to 
show that the other had assented to 
crediting the check to the profit and 
loss account, plaintiff was properly 
allowed his share of the payment. 
Wiggins v. Brand, 202 Mass. 141, 88 
NE 840. 

13. Nants v. Doherty, 203 Ky. 596, 
262 SW 979; Waisner v. Waisner, 15 
Wyo. 420, 89 P 580, 123 AmSR 1081; 
Alston v. Sims, 1 Jur. N. S. 438; Fer- 
land y. Ferland, 47 Que. Super. 314. 

{a] Zllustration.—Where, in pro- 
ceedings for the dissolution of a 
partnership, the partners submitted 
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of the firm.37 


their differences to arbitrators, and it 
appeared that the wife of a partner 
had purchased with her own money a 
tract of land which the partnership 
used, but there was no evidence that 
the wife held the property as trus- 
tee for the partnership, the arbitra- 
tors had no right to treat such tract 
asa part of the firm property. Wais- 


ner v. Waisner, 15 Wyo. 420, 89 P 
580, 123 AmSR 1081. 
{b] Interest in public lands.— 


Partners seeking a dissolution of the 
firm submitted their differences to 
arbitrators. It appeared that a part- 
ner had made a homestead entry un- 
der the federal land laws. The part- 
ner testified that the land was not 
partner ship land, and was not includ- 
ed in the agreement of submission 
to arbitration,<«am@ the topartner of- 
fered no evidence in opposition there- 
to. It was held that the land could 
not be regarded as firm property, es- 
pecially in view of the fact that an 
agreement by the partner to convey 
the land to the firm would be void. 
Waisner v. Waisner, 15 Wyo. 420, 89 
P 580. 

[c] Personal emoluments.—(1) 
The emoluments received by one 
member of a firm of solicitors, who 
is steward of a manor and receiver of 
rents, are not the profits of a “trade 
or business,” and thus within the 
scope of firm affairs. Alston v. Sims, 
1 Jur. N. S. 438. (2) But salaries re- 
ceived by one partner individually 
under a partnership agreement that 
they should be partnership assets 
should be treated as firm property to 
be included in an accounting between 
the partners. Collins v. Jackson, 31 
Beav. 645, 54 Reprint 1289. 

{d] Salary from public office.— 
Where two brothers are partners ina 
forge and one of them has at the 
same time been a bailiff and city 
treasurer for twenty-seven years 
within the knowledge of the other 
who, during that time, made no ob- 
jection or claim in that regard, the 
latter cannot demand an accounting 
for one half of the salary received 
in those offices, such salary not hav- 
ing been received in pursuance of the 
partnership business. Ferland v. 
Ferland, 47 Que. Super. 314. 

[Le] Proceeds of sale of member’s 
interest.—In an action by the prior 
owner of a business against one oper- 
ating it for him for half profits, it 
was immaterial that plaintiff re- 
ceived no pay from anyone for sale 
of the business, since he must look 
to the purchasers, and not to defend- 
ant partner, for payment. Nants v. 
Doherty, 203 Ky. 596, 262 SW 979. 

{f] In Porto Rico, where an 
agreement between partners purport- 
ing to recognize a certain lease as 
an asset of one partner is shown not 
to be intended to be effective as be- 
tween the partners, but was entered 
into on account of third: persons, it 
will not be given effect as between 
the parties. Van Syckel v. Sobrinos 
de Ezquiaga, 4 Porto Rico Fed. 222. 

14. Ark.—Rushing v. Peoples, 42 
Ark. 390. 

Fla.—Price v. Hicks, 14 Fla. 565. 

La.—Rhoton’s Suce., 34 La. Ann, 


893. 

Minn.—Blakeley v. Le Duc, 22 
Minn. 476. 

-Mo.—Burress v. Blair, 61 Mo. 133. 


N. Y.—Kennedy v. Porter, LOSING Ye 
526, 17 NE 426;. Tygart v. Wilson, 39 
App. Div. 58, 56 NYS 827; Fellerman 
Vv, , Goldberg, 28 Misc. 235, 58 NYS 
a , 


partners have assented to the transaction.?® 
other side of the account are to be included all debts 
and expenditures fairly incurred and made on behalf 
Whether any particular property is or 
is not a firm asset to be included in the accounting 
will depend upon the facts and circumstances of the 
particular case under consideration.+§ 
ing to exist on dissolution of the firm cannot there- 


846 
On the 


Assets ceas- 


pe hoe, v. Scull, 27 Pa. Super. 

S. D.—Betts v. Letchér, 1 S. D. 182, 
46 NW 193. 

[a] For example (1) where stock 
levied on by certain creditors of one 
partner was sold‘*with the assent of 
both partners, it_thus ceased to be 
firm assets and did not have to be in- 
cluded .in the aceounting. Rushing 
v. Peoples, 42 Ark. 390. (2) Where 
certain property was invested in the 
name of the wife of one of the part- 
ners, it was not to be accounted for by 
his estate after his death, in the ab- 
sence of proof that the investment 
had been disposed of by deceased or 
used for his benefit. Price v. Hicks, 
14 Fla. 565. 

[b] Rule applied.—Where a part- 
nership has been dissolved, but no 
liquidation has been made of the 
partnership affairs, and there is part- 
nership. property the division of 
which is not demanded, one partner 
cannot maintain an action against 
his copartner for an account of the 
profits which the latter has made 
through the use, since the dissolu- 
tion, of one of the partnership as- 
sets. Heffernan v. Sheridan, 11 Que. 


KOGB 3s 
Jones v. Jones, 23 Ark. 212. 
16. Bentley v. Craven, 18 Beav. 
75, 52 Reprint 29. . 
17. Ala.—Chambers v. Crook, 42 
Ala. 171, 94 AmD 637. 


Tll.—Remick v. Emig, 42 Tll. 432. 
La:—Lusk v. Graham, 21 La. Ann. 


159. 

N. Y.—Jarvie v. Arbuckle, 221 N. 
Y. 524, 116 NE 1058. 

Eng.—Ridgway v. Clare, 19 Beav. 
111, 52 Reprint 291. 

[a] Tllustration—An accounting 


between surviving partners and the 
administrator of a deceased partner, 
the partners all having equal inter- 
ests, Should be made by ascertaining 
the state of the stock at the death 
of the deceased partner, and its pro- 
ceeds up to the date of account, 
charging each partner with the 
amount he has failed to bring into 
the partnership or may have over- 
drawn on his account, and, after al- 
lowing each his advancements to the 
partnership, distributing the balance 
equally to the surviving partners and 
ers Remick v. Emig, 42 
5) . 


18. See cases infra this note, and 
Nowak v. Geist, 205 Ill. A. 305. 

[a] Held firm assets.—(1) Bank 
deposit. Walter v. Douglas, 74 Fla. 
393, 77 S 86. (2) Books showing ex- 
piration of policies handled by insur- 
ance firm. Whitney v. Whitney, 88 
SW 8141, 2% Kyl 1197, 115 Ky. 552, 
74 SW 194, 24 KyL 2465. (3) Com- 
missions. Goodfellow v. Kelsey, 21 
S. D. 247, 111 NW 555 (on sale of 
land). (4) Lease. Zwicker v. Rocké 
well, (N..S.) [1923] 2 DomLR_ 335. 
See Sinclair v. Sing@lair, 224 Ill. A. 
130. (5) Proceeds of sale of firm 


property. Flannagan v. Kendall, 30 
OntWN 147. 
[b] Held not firm assets.—(1) 


Contract, where performance there- 
of was prevented by partnership dis- 
solution. 
WR 118. (2) Lease renewal. 
v. Wilson, 39. App. Div. 58, 56 NYS 
827. (3) Machinery. Campbell Vv. 
Mumford, 40 N. S. 37. (4) Money. 
Bushby vy. Berkeley, 153 App. Div. 742, 
138 NYS 8381. (5) Personal property 
belonging to another firm in which 
some of the members of the account- 
ing firm were interested. Trexler v 


Tygart 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Gouinlock v. Baker, 4 Ont’ 
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§§ 846-848] 


after be included in property covered by the account- 


ing.!? 


[§ 847] b. Premiums for Admission into the Part- 
nership. In the absence of a contrary provision in 
the partnership contract, or governing statute,?° a 
premium paid for admission to a partnership for a 
specified period cannot be recovered on dissolution 
thereof before the expiration of such period by mu- 
tual consent,?! or by the death?? or sickness** of one 
partner. But where a partnership for a definite pe- 
riod is terminated before expiration thereof because 
of the fault of the members receiving the premium, 
such premium ean be recovered,?* and where the 
contract of partnership contemplates payment of the 
bonus out of the buying partner’s share of profits, 
a pro rata allowance for bonus is proper on a dis- 
solution by mutual consent before expiration of the 
period set for continuance of the partnership.?° In 
the case of a partnership for an indefinite period, 
such a premium cannot be recovered on dissolution 


Reynolds, 43 Pa. Super. 168. 

[ec] For the jury.—The question 
of whether fees, earned during the 
partnership in a litigation begun be- 
fore its formation, formed a part of 
the firm’s assets is a question for 
the jury. Russell v. Nail, 79 Tex. 
664, 15 SW 635. 

What constitutes firm property in 
general see supra § 176 et seq. 

19. Rivara v. Bartolozzi, 52 Cal. 
AL 36, 19:7. eP 954. 

[a] TIllustration.—Where the own- 
ers of the building, furnishings, and 
supplies of a hotel, bar, and restau- 
rant executed articles of copartner- 
ship with other individuals to con- 
duct the business, such articles pro- 
viding that the partners would pay 
the owners two hundred and fifty dol- 
lars per month as rental, and that the 
term of the agreement should be five 
years, on the dissolution of the part- 
nership as a losing venture prior to 
the expiration of the five years, the 
contract as to the premises, even if 
conceded to be a lease, was an inte- 
gral part of the copartnership agree- 
ment and therefore ceased to exist 
on dissolution of the contract of co- 
partnership, became a nullity, and 
could not be treated as an asset of 
the partnership in the dissolution 
Rivara v. Bartolozzi, 
b2 Cal. A. 86,197 'P 954. 

20. See statuory provisions. 

215 Durham, |v.) Hartlett, 32 .Ga. 
22; Crouse v. McCandless, 121 Ill. 
A. 237 [aff 220 Ill. 344, 77 NU 202]. 

{a] For example, the general rule 
is that, where a partnership is creat- 
ed for a specified time and deter- 
mined by a dissolution by mutual 
consent before the expiration of that 
time, then, in the absence of a pro- 
vision in the original articles of 
agreement for return of any part of 
the premium or bonus paid when the 
partnership was formed on any con- 
tingency, the party who paid it is 
not entitled to the return of any 


part of it, unless the dissolution 
agreement so provides. Crouse v. 
McCandless, 121 Ill. A. 237 [aff 220 


Ill. 344, 77 NE 202]. 

22. Herrington v. Walthal, 98 Ga. 
7176, 25 SE 836; Petrie v. Steedly, 
94 Ga. 196, 21 SE 512. 

23. Swift v. Ward, 80 Iowa 700, 
45 NW 1044, 11 LRA 302 (where a 
return was refused, although plain- 
tiff had paid a bonus of three thou- 
sand one hundred dollars, and the 
partnership was to continue for ten 
years, unless sooner dissolved by 
mutual consent, or by written notice 


,given by one, partner to the other, 


where after fifteen months plaintiff's 
health broke down, and he was ob- 
liged to leave the state, when the oth- 
er partner gave written notice of dis- 
solution, provided for in the part- 
nership articles). 

24. Levin v. Hurwitz, 148 Md. 249, 
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by the act of the partner receiving the bonus,?® in 


the absence of breach of contract,?? or fraud,?® of 


129. A 218, 220 [cit Cyc]. 

[a] Fraud.—Where a partner was 
induced by fraud to enter a partner- 
ship, he was entitled to an accounting 
for the consideration paid for an in- 
terest in the partnership, where it 
was necessary to dissolve the firm 
before expiration of its term. Levin 
v. Hurwitz, 148 Md. 249, 129 A 218. 

25. McCandless v. Crouse, 220 Ill. 
344, 77 NE 202. 

[a] Reconveyance of real estate 
conveyed as bonus at a certain valu- 
ation.—McCandless yv. Crouse, 220 
Ill. 344, 77 NE 202. , ; 

26. Carlton v. Cummins, 51 Ind. 
478; Gaty v. Tyler, 33 Mo. A. 494. 

[a] For example, where a part- 
nership at will had continued more 
than a year, it was held that no part 
of the bonus was recoverable, but it 
was said that an action will lie for 
a return of the bonus, when the oth- 
er party has wholly failed or refused 
to comply with the contract. Carl- 
ton v. Cummins, 51 Ind. 478. 

27. Carlton v. Cummins, supra. 

28. Boug‘hner v. Black, 83 Ky. 521, 
4 AmSR 174; Richards v. Todd, 127 
Mass. 167. 

29. Lyon v. Tweddell, 17 Ch. D. 
529; Wilson v. Johnstone, L. R. 16 
Eq. 606; Pease v. Hewitt, 31 Beav. 
22, 54 Reprint 1045; Bury v. Allen, 1 
Coll. 589, 28 EngCh 589, 63 Reprint 
556; Freeland v. Stansfeld, 2 Smale 
& G. 479, 65 Reprint 490; Bullock v. 
Crockett, 3 Giffard 507, 66 Reprint 
509; Rooke v. Nisbet, 50 L. J. Ch. 
588; Hamil v. Stokes, 4 Price 161, 
146 Reprint 426. 

[a] Rule applied where dissolu- 
tion resulted from bankruptcy of 
partner receiving premium.—TFree- 
land v. Stansfeld, 2 Smale & G. 479, 
65 Reprint 490. 

{b] Determination of proportion 
of premium returnable.—In deter- 
mining what proportion of the premi- 
um should be returned, the court 
will not be governed exclusively by 
the proportion of the fixed term of 
the partnership which has passed 
up to the date of dissolution, but 
will also consider the degree of ben- 
efit already received by plaintiff and 
all other circumstances bearing on 
the case. Bullock v. Crockett, 3 Gif- 
fard 507, 66 Reprint 509. 

30. Bluck v. Capstick, 12. Ch. D. 
863; Yates v. Cousins, 60 L. T. Rep. 
Ni. S953: 

{a] Payment of whole premium. 
—If dissolution is due to the mis- 
conduct of a partner, who has agreed 
to pay a premium, but who has not 
paid it, he will be ordered to pay the 
whole notwithstanding dissolution. 
Bluck v. Capstick, 12 Ch. D. 863. 

[b] Misconduct not shown.—(1) 
Fraud not affecting partnership. 
Wilson v. Johnstone, L. R. 16 Eq. 
606. (2) Mere incompatibility of 
temper is not misconduct justifying 


the other partners. : 

In England, under statute, where a premium has 
been paid for admission into a partnership for a 
fixed period, and the firm is dissolved before expira- 
tion of such period, the whole or a pro rata share 
determined in the court’s discretion is repayable,”® 
unless in the judgment of the court the dissolution 
is due to the misconduct of the partner paying the 
premium;*° or the partnership has been dissolved by 
an agreement of the parties containing no provision’ 
for a return of any part of the premium.°! 
tiori there may be a recovery on account of premium 
paid where such payment was induced by fraudulent 
representations. *? 

[§ 848] c. Advances.?* 
tween the members of a firm, a partner should be 
credited in respect of any advances properly made 
by him on account of firm transactions.*+ 


A. for- 


In adjusting equities be- 


But one 


nonreturn of pro rata part of premi- 
um. Pease v. Hewitt, 31 Beav. 22, 
54 Reprint 1045. (3) Mere incompe- 
tence of plaintiff will not bar recov- 
ery, but may affect the amount re- 
coverable. Brewer v. Yorke, 46 L. T. 
Rep. N. S. 289. 

31. Wilson v.. Johnstone, L. R. 16 
Eq. 606; Lee v. Page, 7 Jur. N. S. 
768; Handyside v. Campbell, 17 T. lL. 
R. 623; Bond v. Milbourn, 20 Wkly. 
Rep. 197. 

fa] Agreement in partnership ar- 
ticles—Where notice of dissolution 
was given pursuant to partnership 
articles so permitting, and such ar- 
ticles impliedly provided that no pre- 
mium should be repaid on dissolu- 
tion, none could be collected under 
the statute excepting from the or- 
dinary rule of repayment cases where 
no provision for repayment was con- 
tained in the dissolution agreement, 
since the latter agreement could be 
contained in the partnership articles. 
a ingide Vv: Campbell,2% JT. “sR. 


[b] Such an agreement is equiva- 
lent to a waiver of the right to re- 
turn of premium.—Wilson v. John- 
stone, L. R. 16 Eq. 606. 

32. Rawlins v. Wickham, 3 De G. 
& J. 304, 60 EngCh 237, 44 Reprint 
1285 [aff 1 Giffard 355, 65 Reprint 
954]; Jauncey v. Knowles, 29 L. J. 
Chs"95; 

33. Contribution between partners 
see Supra § 260. 

Repayment of excess capital ad- 
Rance’, see infra § 861 text and note 

34. U. S.—Campbell v. Northwest 
Eckington Impr. Co., 229 U. S. 561, 
33 SCt 796, 57 L. ed.. 1330 [rev 36 
App. (D. C.) 149]. See Henderson v. 
Ries, 108 Fed. 709, 47 CCA 625 ‘(hold- 
ing on the facts that certain sums 
paid by one partner were not ad- 
vances under the terms of the part- 


nership). 
Ruth v. Flynn, 26 Colo. A. 


Colo. 
171, 142 P 194, 
Ky.—Nants v. Doherty, 203 Ky. 
596, 262 SW 979; Harman v. Stuart, . 
119 SW 210; Sanders v. Herndon, 110 
SW 862, 33 KyL 669 [reh den 128 Ky. 

437, 108 SW 908, 32 KyL 1362]. 

La.—Myers v. Hart, 152 La. 105, 
92S oO. 

Or.—McKinnis v. Dodge, 103 Or. 
9, 208 P 876; McDonald vy. Holmes, 
22 Or. 212, 216, 29 P 735. 

Pa.—Huey v: Christ, 232 Pa. 13%, 
Siew bo: 

S. D.—Gorman v. Madden, 27 S. D. 
319, 181 NW 290, AnnCas1916D 842. 
Sia every partnership there is an 
implied obligation on each partner 
to repay to each of his partners what 
may be justly owing by him on ac-« 
count of advances to the firm or mon- 
ey paid out for the firm.” Sanders y. 
Herndon, 110 SW 862, 33 Kyl 669 
[reh den 128 Ky. 437, 108 SW 908, 
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partner cannot charge the other for unnecessary ex- 
penses paid by the first without consultation of the 


second.®> 


Priority of advances. Where three partners each 
advance a sum of money for the use of the partner- 
ship, the advance first made is, on an accounting, on 
no different basis than the other two, and is not to 
be repaid to him before a division of assets.?° 
In adjusting equities be- 
tween the members of a firm, a partner should be 
charged with overdrafts*’ which may be collected 
from him personally if his share of firm assets is 


[§ 849} d. Overdrafts. 


insufficient to adjust the matter.°* 


[§ 850] e. Good Will of Firm.*? 


32 KyL 1362]. 

“The law authorizes a partner pay- 
ing more than his share of firm in- 
debtedness ‘to charge the whole to 
the firm, in the partnership account 
of which he will have the benefit, as 
a credit on settlement of that ac- 
count, voluntarily or by a suit in 
equity.’’”” McDonald y. Holmes, su- 
pra [quot McKinnis v. Dodge, 103 Or. 
Ore oS) 8.06). 

{a] Premiums on life insurance.— 
Where partners took out life poli- 
cies payable to the firm or to the ad- 
ministrator of insured surviving the 
firm, and the firm was dissolved by 
wmutual consent, and the policy on the 
life of one of the partners was or- 
‘dered paid to his representative, the 
copartner in settling the firm affairs 
was entitled to credit for the sum 
he paid as premiums on the policy. 
Aa Vv. Klynn, 26 Colo. A. 171, 142 P 
194. 
[b] Money advanced by partner 
not obligated to contribute capital. 
Where the owner of a_ business 
agreed to furnish all the capital re- 
quired, and defendant, operating it 
for one-half profits, advanced money 
for the business, the owner must ac- 
count therefor on termination of the 
relation. Nants v. Doherty, 203 Ky. 
596, 262 SW 979. 

[ec] Insurance, taxes, and interest 
paid.—In an accounting between the 
administrator of the deceased part- 
ner and the surviving partner, the 
latter is entitled to credit for money 
paid in renewal of insurance policies 
on properties mortgaged in securing 
the joint bond of the partners, for 
payment of taxes, interest on the 
mortgage, and payments in reduction 
thereof. Huey v. Christ, 232 Pa. 131, 
STAI SO. 

[ad] .Expenditures held made for 
common enterprise.—Campbell v. 
Northwest Eckington Impr. Co., 229 
WSS 56s, 82 SCt 796557 sbeged. 1330 
[mene come ADDS CD Oris Os 

85. Borah v. O’Niell, 121 La. 733, 
46 S 788; Yorks v. Tozer, 59 Minn. 78, 
60 NW 846, 28 LRA 86, 50 AmS 395. 

[a] For instance, where defendant 
partner expended moneys to cure a 
supposed defect in title to firm realty 
without consulting plaintiff partner, 
presumably familiar with the state of 
title, and there was in fact no defect, 
on an accounting defendant cannot 
charge plaintiff with one half such 
unnecessary’ expense, but must pay 
it. all “himself. Yorks v: Tozer, 59 
Minn. 78, 60 NW 846, 28 LRA 86, 50 
AmS 395. 

[b] Unnecessary legal fee.—A 
partner who, without suit, pays with 
accrued interest a note executed by 
his firm and containing a stipulation 
for attorney’s fees in case of suit, 
has no right in the settlement of the 
partnership, although it be settled by 
suit, to recover such attorney’s fees. 
Borah vy. O’Niell, 121 La. 733, 46 S 
788. 

36. Hall v. Antrobus, 44 N. S. 96, 
6 EastLR 507. 

37. Sandias v. Mustacchi, 153 App. 
Dina S10 isst No ono, Gorman Vv, 
Madden, 27S. D. 319, 131 NW 290, Ann 


| loss, 
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ordinarily a part of the firm assets,*® and in the 
absence of contrary agreement it remains firm prop- 


erty which should be accounted for on the termina- 


charged against 
Good will is 


Cas1916D 842. 

[a] Drawing account against non- 
existent profits.—A contract to form 
and continue a firm for a year, which 
provides that each partner shall have 
a weekly drawing account, of which 
plaintiff should pay a specific sum per 
week to defendant as interest, allows 
a drawing account in anticipation of 
profits, and where there are no prof- 
its, the amount of plaintiff’s drawings 
is chargeable.against him. Sandias 
v. Mustacchi, 153 App. Div. 810, 138 
NYS 875. 

{b] Overdraft at bank.—(1) Where 
two of the partners drew out for their 
personal benefit funds from the firm’s 
bank account, the third partner, on 
an accounting after dissolution, is en- 
titled to recover a third of such ac- 
count from the other partners’ share 
of the partnership assets remaining, 
or, in the absence of such assets, from 
them personally. Gorman v. Madden, 
27 S. D. 819, 181 NW 290, AnnCas1916D 
842.. (2) That among the checks of 
the partners, with whom a firm’s 
business was left by another partner, 
which checks created an overdraft of 
the firm’s bank account, was one for 
the amount of the purchase price of 
a horse bought for the firm before 
the settlement of the previous year’s 
business, does not show that the horse 
was paid for with such check, so as 
to entitle such partners to credit 
therefor on an accounting with such 
other partner, the balance of the over- 
draft, at least, being a misappropria- 
tion by them. Gorman v. Madden, 
supra. (38) There being no evidence 
that the apparent overdraft in a firm’s 
bank account, when one of the part- 
ners left the business‘in the hands of 
others, represented any partnership 
and was not met by deposits 
with the bank’s eastern correspondent 
of the proceeds of stock shipped east 
by the firm, as in the ordinary course 
of business it would be, the other 
partners were not entitled to be cred- 
ited as against their partner, on a 
final accounting, with the amount of 
such apparent overdraft on the final 
overdratt, all the rest of which, at 
least, represented a misappropriation 
by them. Gorman v. Madden, supra. 

38. Sandias v. Mustacchi, 153 App. 
Div: 810, 138 NYS 8755 “Gorman. ‘v. 
Madden, 27 S. D. 319, 131 NW 290, 
AnnCas1916D 842. 

[a] Illustration.—Where money is 
advanced to a partner without express 
agreement, his profits are in the first 
place answerable, and, if insufficient, 
his share of the stock must be ap- 
plied, and where that is insufficient, 
he is a personal debtor for the bal- 
ance. Sandias v. Mustacchi, 153 App. 
Diary SLOWS SIN Serco. 

Contribution between partners see 
Supra § 260. 

39. Disposition of good will and 
determination of partners’ shares 
therein see infra §§ 868, 870. 

40. See supra § 205. 

41. Griffith v. Kirley, 189 Mass. 
522, 76 NE 201; Moore v. Rawson, 185 
Mass. 264, 70 NE 64; Sheppard v. 
Boggs, 9 Nebr. 257, 2 NW 370; Dough- 
erty v. Van Nostrand, Hoffm. (N. Y.) 


tion of the partnership by the act of partners or 
limitation of time,*! or by death of a partner.*? 

[§ 851] f. Claims between Partners and Firm and 
between Copartners. 
the firm should be included in the accounting.** 
on a final accounting and settlement of firm affairs, 
valid claims by any partrter against the firm upon 
firm transactions are to be credited to him;** and 
valid claims by the firm upon a partner are to be 


Claims between partners and 


Up- 


him.*® The same rule apples to 


claims between parties, which are Veritable partner- 
~ 


67. _ 
See supra §§ 685-688. 
See cases infra text and notes 


Roberts v. Eldred, 73 Cal. 394, 
15 P 16; Gandolfo v. Appleton, 490 
N. Y. 583; Hall v. Antrobus, 44 N. S. 
96, 6 EFastLR 507. 

[a] Advances by three of four 
partners.— Where three partners each 
advance a sum of money for the use 
of the partnership, and the fourth ad- 
vances nothing, but is to receive a 
one-fourth interest in the property, 
after the advances are paid, the cash 
advances, on accounting, must be paid 
before the fourth partner can share 
in the proceeds. Hall v. Antrobus, 
44 N. S. 96, 6 EastLR 507. 

[b] Money paid by claimant in 
satisfaction of firm debts.—Roberts 
v. Hldred, 73 Cal. 394, 15 P 16. 

_[e] Claims held invalid.—(1) Ar- 
ticles of copartnership considered and 
held not to show an intention that 
rent be paid by the partnership for 
the use of a building owned by one 
partner. Campbell v. Mumford, 40 
N.S. 37. (2) Commissions on claims 
collected by partner for his firm. 
Whittle v. McFarlane, 1 Knapp 311, 
12 Reprint 338. (3) Claim for depre- 
ciation in value of machinery the 
use of. which partner contributed to 


the. firm. Lawton Saw Co., Ltd. v. 
Machum, 2 N. B. Eq. 191. 

45. Ill.—Scroggs v. Cunningham, 
SLD ao: 


Ky.—Harman v. Stuart, 119 SW 210; 
Francis v. Shearer, 16 SW 365, 17 
Louis, etc., 


SW 165, 13 KyL 283. 

Mo.—Silver v. St. R. 
Co., 72 Mo. 194 [aff 5 Mo. A. 381]. 

Pa.—Brown v. McFarland, 41 Pa. 
129, 80 AmD 598. 

Eng.—Hancock v. Heaton, 22 Wkly. 
Rep. 784 [aff 30 L. T. Rep. N. S. 592). 

Alta.—Allen v. Evans, 9 Alta. L. 
298, 27 DomLR 242, 9 WestWkly 1402. 

N. S.—Wright v. Kane, Cassels N. S. 
Dig. 596. 

See Cooper v. Olcott, 1 App. (D. GC.) 
123 (holding that claim was too in- 
definite and vague to be allowed); 
Tygart v. Wilson, 39 App. Div. 58, 
56 NYS 827 (holding that a duplicate 
payment of a firm bill by mistake of 
a partner is not to be charged to him 
unless he was grossly negligent); 
Canadian Aniline Co. v. Prevost, 59 
Que. Super. 434 (holding that the 
granting of goods by a partner to the 
partnership can be credited to him in 
payment of debts only with the unan- 
imous consent of his copartners). 

[a] Moneys received on sale of 
firm property.—Where a firm ac- 
quired the state’s title to real estate, 
a partner was entitled to an account- 
ing of the moneys which the copart- 
ner received on the sale _ thereof. 
Harman v. Stuart, (Ky.) 119 SW 210. 

{[b] Debts to firm.—In an action 
for an accounting the debts owing the 
firm by a partner are to be deducted 
from the profits due him. Allen v. 
Evans, 9 Alta. L. 298, 27 DomLR 242 
9 WestWkly 1402. : 

[ec] Indebtedness to firm for firm 
property lost through partner’s neg- 
ligence.—Francis v. Shearer, 16 SW 


l’or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


% 
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ship transactions;*° and these, in England, include 
claims for the repayment of premiums.** 
growing out of individual transactions between part- 
ners and having nothing to do with partnership af- 
fairs are not to be included in the partnership ae- 
As between the partners themselves, 
however, when the rights of ereditors are not in- 
volved, it has been held that an individual indebted- 
ness from one partner to another may be deducted 
from a partnership balance due from the latter to 
A partner who has converted firm 
property cannot be charged in an accounting: pro- 
ceeding brought by a second partner for the share 
of such converted property belonging to a third part- 
ner whose rights have been stipulated out of the 


eounting.*§ 


the former.*® 


ease.°° 


- Damages may be awarded to one partner, in a 
for the misconduct of the 
other resulting in loss and injury to the partnership 


partnership accounting, 


365, 17 SW 165, 13 KyL 283. 


46. Garrett v. Robinson, 80 Ala. 
oe Royster v.. Johnson, 73 N. C. 
74. 

47. Atwood v. Maude, L. R. 3 Ch. 
369; Edmonds v. Robinson, 29 Ch. D. 
A702 Astle wo Wrieht, “23 Beav. 77, 


53 Reprint 30; Mackenna v. Parkes, 
36 L. J. Ch. 366; Andrews v. Jones, 


1201. Weep. iN. s:) 229 

Return of premiums generally see 
supra § 847. 

48. Fla.—Nims v. Nims, 23 Fla. 
69, 1 S 527. 

Ga.—Bishop v. Pendley, 138 Ga. 


738, 76 SE 63 [cit Cyc]. 

Til.— Berry v. Powell, 18 Ill. 98. 

Mass.—Goldthwait v. Day, 149 
Mass, 135; 22 NE! 359. 

Miss.—Vaiden v. Hawkins, 6 S 227. 

Mo.—Jones Vv. Anheuser-Busch 
Brewing Assoc., (A.) 189 SW 681. 
veeN H.—Reid v. McQuesten, 61 N. H. 

cr 
een Y.—Caldwell v. Leiber, 7 Paige 

Philippine.—Criado v. Gutierrez 
Hermanos, 37 Philippine 883. 

Tenn.—Looney v. Gillenwaters, 11 
Heisk, 133. 

[a] For example, in a suit by a 
partner for dissolution, for injunction 
restraining the continuance of the 
partnership business, for the appoint- 
ment of a receiver, and for a settle- 
ment and accounting, claims by de- 
fendants growing out of individual 
transactions among the partners can- 
not be included in the accounting, in 
the absence of allegation and proof of 
the insolvency of plaintiff, or other 
equitable reason therefor. Bishop v. 
Pendley, 138 Ga. 738, 76 SE 63. 

[b] Individual indebtedness.—In- 
debtedness of one partner to another 
for money advanced by the one to the 
other, to enable him to pay his con- 
tribution to a partnership between 
them and others, is an individual mat- 
ter, and not subject to a suit for part- 
nership accounting. Jones v. Anheus- 
er-Busch Brewing Assoc., (Mo. A.) 189 
SW 631. 

{c] Loan by one partner to an- 
other.—A partnership is in no way li- 
able on the expiration of its term, 
with regard to a loan made by one of 
its members to the other, in the ab- 
sence of any assumption of the obli- 
gation to reimburse the lender. Cri- 
ado v. Gutierrez Hermanos, 87 Philip- 
pine 883. 

49. Pitts v. Walker. 212 Ala. 645, 


103 S 850; Jones v. Jones, 23 Ark. 
PANE Parker v. Parker, 65 Barb. (N. 
BY) 205: 


50. Grier v. Strother, 153 Mo. A. 
292, 133 SW 404. 

{a] Illustration.—After dissolution 
of a firm consisting of plaintiff, de- 
fendant, and one S, S became a bank- 
rupt, and in a suit between plaintiff 
and defendant for an accounting, the 
rights of S were stipulated out of the 
case, under such circumstances, that 
plaintiff was not chargeable with two 
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and the prejudice of the former partner,®! or for 
breach by the firm of a contract between the partner 
and the firm, provided the injured partner was him- 
self blameless in respect thereto.’” 

g. Transactions Subsequent to Dissolu- 
Transactions subsequent to dissolution should 
be included in the final accounting between the part- 
ners where they relate to completion of contracts 
made or negotiated before dissolution,’* the collec- 
tion of existing debts,°* and the prosecution of a law 
suit begun before dissolution but completed after 
dissolution of a firm of attorneys.°° 
actions consist in the use of firm property by one or 
more partners, such partners must account to the 
others therefor.°® 


If the trans- 


But transactions subsequent to 


dissolution and relating neither to use of firm prop- 


thirds of the value of the firm prop- 
erty converted by him, on the theory 
that the rights of S inured to defend- 
ant in trust for the account of §S, 
under a statute providing that in all 
actions brought against one or more 
joint obligors or promisors, any debt 
or demand due from plaintiff to de- 
fendant in the action, or to all the 
obligors or promisors in the contract 
Sued on, may be set off against the 
demand of plaintiff, but plaintiff was 
only chargeable with defendant’s 
third interest in such _ property. 
Grier v. Strother, 153 Mo. A. 292, 133 
Sw 404. 

51. Moore v. Macrae, (Yukon T.) 
t WestLR 215. 


52. Northen v. Tatum, 164 Ala. 368, 
Sse te 

53. Ill.—Davenport v. Henderson, 
47 Ill. 74. 


Ind.—Thomas v. Hollingsworth, 181 
Ind. 411, 103 NE 840. 

Mass.—Perkins v. Stern, 152 Mass. 
518, 25 NE 969; Tying v. Thayer, 8 
Allen 391. 

Mich.—Thompson v. Noble, 108 
ae 19, 65 NW 563. 

. Y¥.—King v. Leighton, 100 N. Y. 
386, “3 ND 594; Rhein v. Peeso, 194 
‘App. Div. 274, 185 NYS 150; Mas- 
ters) Vv. Brooks, 132 App. Div. 874, 


117 NYS 585. 
Pa.—Harris v. Rosenberg, 161 Pa. 


867, 29 A 44; WHisenlohr’s Est., 26 
‘Pan Dist:) bis 

Eng.—McClean v. Kennard, L. R. 
SSCh 3386: 

[a] For example, that land, to 


sell which under an option a partner- 
ship was formed, was not sold with- 
in the time expressed in the option 
did not necessarily prevent the prof- 
its on the sale constituting partner- 
ship assets as between the partners 
where the sale, although occurring 
after dissolution of the firm, was the 
culmination of negotiations begun 
during the existence of the partner- 
ship. Thomas v. Hollingsworth, 181 
Ind. 411, 103 NE 840. 

[b] Completion of dental work.— 
A partner who corrected, after the 
dissolution of a dental firm, imper- 
fect work done by the firm before 
dissolution, which was necessary to 
entitle the firm to the fee for the 
work, must account to the firm for 
the profits from such work, although 
he was not the liquidating’ partner. 
Rhein v. Peeso, 194 App. Div. 274, 


185 NYS 150. 
eras ill.—Metcalf v. Fouts, 27 Il. 

Ind.—Hanna v. McLaughlin, 158 
Ind. 292, 683 NE 475. 

N. Y.— Kennett v. Hopkins, 58 eee: 
Div.” 407," 69- NYS 918 [aff 174°N. Y: 
545 mem, 67 NE 1084 mem]. 

Eng.—Burstall v. Baptist, 21 Wkly. 
Rep. 485. 

Que.—O’Meara v. Ouellet, 28 Que. 
Super. 418. 

[a] For example, when, upon the 
dissolution of a partnership by mutu- 


erty nor continuation of uncompleted firm business 
should be excluded from the partnership account- 
ing,®? as in the case of contracts by their terms per- 


al consent, one of the partners takes 
over the assets for due considera- 
tion, and agrees to share with his 
late partner any amount of the book 
debts he may collect in excess of a 
stated amount, he becomes liable to 
such partner ‘to account for collec- 
tions so made. O’Meara v. Ouellet, 
28 Que. Super. 418. 

55. Little v. Caldwell, 101 Cal. 
553, 36 P 107, 40 AmSR 89. See Car- 
rere v. Whaley, 17 S. C. 595 (Chold- 
ing the surviving partner not ac- 
countable for the entire fee collected 
in a case commenced before the oth- 
er’s death but prosecuted and finished 
thereafter). 

56. Pyrat v. Utter, 76 Cal. 

15. 


ALLS 243 > 
igare v. Peacock, 109 Ill. 94. 

Mass.—Steele v. Bstabrook, 232 
Mass. 482, 122 NE 562; Wiggins v. 
Brand, 202 Mass. 141, 88 NE 840; 
Freeman v. Freeman, 136 Mass. 260. 

Mich.—McGraw v. Dole, .63 Mich. 
1, 29 NW 477; Chittenden v. Wit- 
beck, 50 Mich. 401, 15 NW 526. 

N. Y.—Pine v. Ormsbee, 2 AbbPr 
NS 375; Stoughton v. Lynch, 2 Johns. 
Ch. 209. 

Eng.—Stevenson & Sons, Ltd. v. 
Aktiengesellschaft fiir Cartonnagen- 
Industrie, [1918] A. C. 239. 


{a] For example, where, after dis- 
solution, a partner unauthorizedly 
uses as his own the partnership 


premises, personal property, and per- 
mit to do business, he must account 
for transactions connected therewith. 
Ruppe v. Utter, 
G15. 

[b] Use of firm name and assets. 
—Where a firm sold its assets, and 
the liquidating partner used the 
firm name and assets in carrying on 
business for the convenience of the 
vendee, in which he alone was in- 
terested, and the books, kept either 
by him or under his direction, havy- 
ing disclosed an outstanding indebt- 
edness as the result of the transac- 
tions, due from a debtor apparently 
solvent, the business done was the 
business of the firm, for which the 
liquidating partner was accountable 
to the other. Wiggins v. Brand, 202 
Mass. 141, 88 NE 840. 

[ec] Extent of recovery.—W here 
the interest of one partner after dis- 
solution of a firm was wrongfully 
used by the other partner, his trans- 
feree, and associates in carrying on 
the same kind of business, the first 
partner was entitled to profits which 
his share of the property earned in 
business as carried on, or if he could 
not show that any money was made, 
he is entitled, as against the contin- 
uing partner, transferee, and asso- 
ciates, to interest on the value of his 
share so used. Steele v. Estabrook, 
232 Mass. 432, 122 NE 562. 


57. Cal.-—Altamirano v. Cheo, 72 
Cal? Ag 222257 236" PB 960; 
Conn.—Patterson  v. Kellogg, 53 


Conn. 38, 22 A 1096. 


16 Cal. AL 19, 243) P= 
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formable only in the event of dissolution,®® or trans- 
actions with respect to completion of which the par- 
ties have agreed that there shall be no joint under- 


taking.®® 


Interest actually earned on firm assets after dis- | 
solution should be apportioned among the partners 
Interest is allow- 
able on sums advanced by a partner after dissolu- 
tion.°t Money left with a firm on dissolution to meet 
contingent liabilities draws interest from the date 
on which such contingent claims were barred by 
limitations,°? but, in the absence of agreement to the 
contrary, no interest is allowed for the period be- 
tween dissolution and expiration of the period of lim- 


just as any other firm property.*®° 


itations.°®* 


Items subsequent to accounting. Credits received 
after dissolution and accounting should be divided 


pro rata among the members.®* 
Bankruptcy. 


Md.—Goodburn v. Stevens, 5 Gill 1. 

Mich.—Candler v. Stange, 53 Mich. 
479, 19 NW 154; Chittenden v. Wit- 
beck, 50 Mich. 401, 15 NW 526. 

Mont.—Galigher v. Lockhart, 11 
Mont. 109, 27 P 446. 

N. Y.—Tennant v. Guy, 3 NYS 697. 


Or.—Runnells v. Leffel, 93 Or. 342, 
176 P 802,°183 P 756; Jenkins v. Jen- 
kins, 66 Or. 12, 132 P 542. 
ee ee v. Plumly, 6 Pa. Co. 


Eng.—Broughton v. Broughton, 44 
L. S Ch. 526. 
Are . C.—Cane v. Macdonald, 10 B. C. 


* Ont.—O’Lone v. O’Lone, 2 Grant 
Chs 125. 

Sask.—Dufort v. Dufresne, 27 Sask. 
1 5126, 001923) 92, DomLR. 27 [dism 
app 28 RevLeg 342]. 

See Nowak v. Geist, 205 Ill. A. 305. 

[a] Government salary.—W here 
one member of a firm receives an ap- 
pointment from the government, his 
copartner has no right, after dissolu- 
tion, to share in the salary unless 
there is a special agreement to that 
effect. Cane v. Macdonald, 10 B. C. 
444 [dism app 9 B. C. 2974. 

{b] Expired cropping season 
lease.—A lessee in good faith of farm 
jJands, worked the previous year on 
a single cropping season lease, need 
not, in the absence of express agree- 
ment, account to his partners of the 
previous year for the value of 
ploughing then left on the land or for 
part of the crop raised thereon. Al- 
tamirano v. Cheo, 72 Cal. A. 222, 236 
960: 

[c] Commissions.—Where a firm 
had a contract with third persons to 
sell property on commission, and 
such contract expired on dissolution 
of the firm, commissions subsequent- 
ly received by a former partner on 
new business with such third person 
did not have to be included in the 
partnership accounting. Runnells v. 


Leffel, 93 Or. 342, 176 P 802, 183 P 
756. 
{d] Carrying on business with 


own property.—Where, after dissolu- 

tion, a partner carries on business 
with his own property, he is not lia- 
ble to account for profits therefrom 
to his former partner. Plumly v. 
Plumly, 6 Pa. Co. 72. 

{[e] Crops raised after claiming 
partner had ceased to codperate in 
Jand cultivation copartnership. Jen- 
kins v. Jenkins, 66 Or. 12, 182 P 542. 

58. Bayer v. Bayer, 122 Misc. 7, 
902 NYS 890 [rev on other grounds 


215 App. Div. 454, 214 NYS 322]. 
[a] Tlustration.— Where the dis- 
solution agreement provided that, 


after defendant partner was excluded 
from the partnership, the other part- 


It is ordinarily the right of the rep- 
resentatives of a bankrupt partner to have an ac- 
counting, not only with respect to the completed 


PARTNERSHIP 


afterward.®* 


Speculative transactions. 
who advances personal capital after dissolution of 
the firm by death, to protect a firm speculation, does 
not necessarily ineur the risks of continuing the 
business,°® and, where he has acted reasonably to 
prevent loss, is entitled to reimbursement for the 
amount so advanced.®? 

[§ 853] h. Matters Connected with Previous Part- 
Matters connected with previous and sep- 
arate partnerships should be excluded from a firm 
accounting,®ss unless the parties thereto have by 


nerships. 


[§§ 852-854 


business of the firm, but also as to the profits of all 
business unfinished at the dissolution, but completed 


A surviving partner 


agreement or conduct made them a part of the af- 


fairs of the firm which is.in process of settlement.®? 
A new firm taking over the business of a dissolved 


partnership need not account to members of the old 


firm.*° 


ners would continue the business, con- 
tracts made with salesmen for con- 
tinuation of their services after dis- 
solution and providing that they were 
to go into effect only upon dissolu- 
tin were not partnership assets on 
the dissolution. Bayer v. Bayer, 122 
Mise. 7, 202 NYS 890 [rev on other 
ae 215 App. Div. 454, 214 NYS 

59. Wallin v. Fredin, 241 Mass. 
233, 135 NE 129. 

[a] For instance, where plaintiff 
and defendant were partners in giv- 
ing concerts by a certain singer, and 
during the partnership plaintiff made 
arrangements for the giving of a 
concert in Hartford, Connecticut, but 
thereafter and before such concert 
was held the parties quarreled and 
mutually agreed to -terminate the 
partnership at once, and plaintiff 
told defendant that the latter should 
go forward with the Hartford con- 
cert on his own account, plaintiff 
was not entitled to an accounting 
for profits received from the Hart- 
ford concert. Wallin v. Fredin, 241 
Mass. 233, 1385 NH 129. 

60. Brenner v. Carter, 10 Pa. Dist. 
457 [rev on ground that asset in- 
volved was not a firm asset 203 Pa. 
75, 52 A 178]. 

61. Thomas v. Winchester Bank, 
105 Ky. 694, 49 SW 539, 20 KyL 
1502 (interest was allowed on pay- 
ments made out of his own funds 
by a partner, after dissolution, al- 
though in that state interest is not 
allowed on contribution to firm cap- 
ital made during the existence of the 
firm unless there is an actual agree- 
ment between the partners therefor). 

Interest on balance due partner 
after dissolution see infra § 876. 

62. Young v. Potter, 150 Mich. 
3875, 114 NW 215. 


63. Young v. Potter, supra. 
64. Gopala Chetty v. Vijayaragh- 
avachariar, [1922] 1 A. C. 488, L. R. 


49 Indian App. 181. 

fa] Illustration.—If a  partner- 
ship has been dissolved and the ac- 
counts wound up and the mutual 
rights and obligations of the part- 
ners have been discharged, but after- 
ward some credit item falls in, it 
must be divided between the expart- 
ners according to their shares in the 
former partnership. Gopala Chetty 
v. Vijayaraghavachariar, [1922] 1 A. 
C. 488, L. R. 49 Indian App. 181. 

65. King v. Leighton, 100 N. Y, 
386, 3 NE 594; Crawshay v. Collins, 
2 Russ. 325, 3 HngCh 325, 38 Reprint 
858) 15) Ves: Jrmalsrse® RepRinty iso: 
19 ERC 682. See White v. White, 55 
N. Y. Super. 417, 14 NYSt 738 (where 
the dissolution was a voluntary one 
and profits on new business were ex- 


firm for profits made after dissolution of the old 


[§ 854] 10. Determination and Disposition of 


cluded). 
Rosenstock vy. Rosenstock, 151 
134 A 143. 

[a] Illustration.—Where a mar- 
ginal stock trading account could be 
liquidated at the time of one part- 
ner’s death only at a disastrous loss, 
the surviving partner does not un- 
duly delay settlement by failing to 
liquidate then, and is not liable be- 
cause of a loss through subsequent 
failure of the brokers, who were se- 
lected by both partners and whose 
failure he could not reasonably an- 
ticipate, nor, where he makes no fur- 
ther purchases for the account after 
the death of the other partner, does 
he assume the risk of continuing the 
business. Rosenstock v. Rosenstock, 
151 Md. 2538, 134 A 143. 


67. Rosenstock v. Rosenstock, su- 
pra. 
[a] Marginal stock speculation.— 


Where both partners have carried in 
the name of one partner a specula- 
tive account for the purchase and 
sale of stock on margin, and the lat- 
ter, after the death of his partner, 
has pledged his own resources to 
prevent the closing out of the ac- 
count on a declining market, he is 
entitled to be reimbursed to the ex- 
tent of the private funds so used 
before the éstate of the other partner 
can share in the amount thus saved. 
Rosenstock y. Rosenstock, 151 Md. 
258, 184 A 148. 

68. Stiles v. Haight, 124 App. Div. 
60, 108 NYS 136; Beeson’s App., 
Pa. Cas. 465, 2 A 683; Nicholson v. 


‘Kinsey, (Tenn. Ch. A.) 38 SW 1033. 


[a]. Interest.—(1) Where plaintiff 
and defendant, partners as to one 
transaction, closed it and adjusted 
their accounts, and agreed that de- 
fendant owed plaintiff a certain sum, 
and afterward they undertook an- 
other distinct transaction as part- 
ners under a new contract, by which 
it was agreed that all moneys ad- 
vanced by either party should draw 
interest until returned, in adjusting 
the accounts concerning the second 
transaction plaintiff should not re- 
ceive interest from the firm, but from 
defendant, on the g@mount due him 
upon the settlement of the former 
enterprise, since that debt was not a 
partnership liability, but’a personal 
debt of defendant. Stiles v. Haight, 
124 App. Div. 60, 108 NYS 136. (2) 
Interest generally see infra § 876; 
and cross references there given. 


69. Burchard v. Boyce, 21 Ga. 6; 
Toulmin v. Goplend, 3. .Y.. &-C.. Exch, 
625, 160 Reprint 851 [afi 7°Cl. & FF 


349) 7 Reprint 1102, West 164, 9 Re- 
print 459], 

70. White v. Reed, 124 N. Y. 468, 
26 NE 1037. 


—" 
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Shares of Partners’!—a. In General. The value of 
a partner’s share is determinable by converting the 
firm’s assets into eash,‘? paying the labilities of the 
firm, and striking a balance. The proportion of such 
balance to which he is entitled under the partnership 
agreement constitutes his share,’* which is restricted 
to a proportionate part of the balance remaining 
after adjustment of all credit and debit items.7* If 
any part of the firm’s assets is valueless, it is not to 
be ineluded in determining a partner’s share.7* In 
the absence of an agreement to that effect it will 
not be presumed that an annual stock taking rep- 
resents the actual value of each partner’s share.*® 
Capital and profits or capital and interest. Where 
firm property has been converted by one of the mem- 
bers, the other may have the option of taking capital 


‘and profits or capital and interest from the date of 


conversion.?* Where profits are not ascertainable, 
valuation of a partner’s share may be based on cap- 
ital contributed, plus interest.7® 

Apportionment of expenses as a basis for deter- 
mining the interests of the partners should be made 
in accordance with the nature of the transactions in- 
volved and the understanding of the parties.*° 

Waiver of inventory. Where, under the terms of 
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a ecopartnership agreement, upon dissolution of the 
partnership, the property is to be inventoried and 
one of the parties is to have the privilege of pur- 
chasing, the inventory may be waived as a condition 
precedent to such partner’s election to purchase the 
property.®° 

[§ 855] b. Valuation of Assets*t—(1) In Gen- 
eral. In valuing the firm assets, the true, rather 
than the book value should ordinarily be taken.*? 
A partner who has prevented the sale of firm as- 
sets, or their accurate valuation, may be charged 
with their fair value,8* and the amount for which a 
partner is chargeable who takes exclusive control of 
the firm stock upon dissolution is generally its fair 
value at the date of dissolution.’ Where liquidat- 
ing partners have refused a bona fide offer of pur- 
chase of firm assets, it may be proper to value the 
assets in accordance with the purchase price of- 
fered.8° Claims against solvent firm debtors may be 
regarded as cash in the hands of a partner taking 
possession thereof,’® although the rule is inapplica- 
ble where the debtors are insolvent.*’ Every pre- 
sumption is against a partner who should have kept 
the firm books but did not do so.*& 

Property contributed by partner. If no agree- 


of a firm asset, 


71. Basis of accounting see supra, takes possession 
§ 845. treats it as his own, and carries on 
72. the business thereafter 


Sale of partnership assets or 
division in kind see infra § 858. 

Valuation of firm assets for pur- 
poses of accounting and distribution 
on dissolution see infra §§ 855-857. 

73. . S—Moore v. Huntington, 
17 Wall. 417, 21 L. ed. 642. 
Conn.—Sigourney v. Munn, 7 Conn. 
La.—Austin v. DaRocha, 23 La. 
Ann. 44, ; 

Mass.—Deutschman v. Dwyer, 223 
Mass. 261, 111 NE 877. 


S. C.—Wilson v. Wilson, 74 S.C. 
30, 54 SH 227. 
Eng.—Darby v. Darby, 3 Drew. 


495, 61 Reprint 992. 

Ont.—McLennan v. Fulton, 50 Ont. 
L. 572, 64 DomLR 558. 

[a] Distribution in proportion to 
contribution.—Where two partners 
put in unequal amounts, and on dis- 
solution the property of the firm is 
sold, the proceeds should be dis- 
tributed in proportion to the amounts 
contributed by them. Wilson v. Wil- 
son, 74 S. C. 30, 54 SE 227. 

{[b] In the Philippine Islands, 
where the affairs of a partnership are 
closed, the proceeds of the sale of 
firm assets are to be divided in the 
same proportion as that fixed in the 
contract for the division of the prof- 
its and losses. Aldecoa v. Warner, 
Barnes & Co., Ltd., 16 Philippine 423. 

74, Horton First Nat. Bank v. 
Schuetz, 103 Kan. 229, 173 P 278; 
Posner v. Little Pine Lumber Co., 
157 La. 73, 102 S 16;. Clements v. Jes- 
sup, 36 °N., Jd. Ha. 569; ) Diamond, v. 
Gust, (Tex. Civ. A.) 206 SW 366, 369. 

“Nothing is to be considered as 
the share of a partner but his pro- 
portionate part of the residue or bal- 
ance after an account has been taken 
of the debts and credits, including 
the amounts paid by the several part- 
ners in liquidating firm debts.” Dia- 
mond v. Gust, supra. 

75. Douthart v. Logan, 190 Ill. 243, 
60 NE 507 [aff 86 Ill. A. 294] (where 
certain leases were of no value as 
firm assets because of their peculiar 
provisions). ; 

76. Travis v. Milne, 9 Hare 141, 
41 EngCh 141, 68 Reprint 449. 

Division of: 

Personal assets see infra § 862. 
Real assets see infra § 863. 

Valuation of assets generally see 
infra §§ 855-857. 

77. Treacy v. Power, 112 Minn. 
226, 127 NW 936. 

fa] TIllustration.—Where, on dis- 
solution of partnership, a partner 


in his own 
name, and on his account, the ex- 
cluded partner has a right at his elec- 
tion to demand either the actual prof- 
its made by the partner continuing 
his business or his share of the cap- 
ital thus employed with interest, so 
that, where at the time of the ac- 
counting the amount due the retir- 
ing partner is less than the value of 
the firm assets at the dissolution, the 
continuing partner is chargeable with 
the larger amount. Treacy v. Power, 
112 Minn. 226, 127 NW 936. 

78. Sutherland v. Mayer, 271 U. S. 
272, 46 SCt 538, 70 L. ed. 943 [rev 
1 F.. (2d) 419). 

[a]. For example, an American 
partner having an interest in the 
German assets of a partnership hav- 
ing both German and American mem- 
bers, which was dissolved as result 
of war, was entitled to an award cal- 
culated on the basis of interest in 
lieu of unascertainable profits. 
Sutherland v. Mayer, 271 U. S. 272, 
46 SCt 538, 70 L. ed. 948 [rev 1 F. 
(2d) 419). 

79. See case infra this note. 

[a] Apportionment held correct. 
—Charging all general expenses of 
the business pro rata, and specific ex- 
penses, such as packing and commis- 
sions, to each specific transaction 
was the proper method of determin- 
ing items of expense chargeable to 
one of two partners in the business 
of packing, handling, and _ selling 
raisins, each partner being himself 
a grower, and turning over the crop 
to the firm to be marketed, under 
an arrangement that their crops 
should be packed at a named price, 
but, when the crop of one should be 
greater than that of the other, the 
excess should be packed by the firm 
at cost at one of the seven packing 
plants of the firm. Forsyth v. Butler, 


DO OalleO9 Gy) 93.490) 

80. Bachia -v.) Ritehie: 51 SN: Ye 
677 mem; Kelley v. Randolph, 51 N. 
Y. 677 mem; Pier v. Smith, 51 N. Y. 
677 mem. 

81. Exclusion of assets without 


value in determining partner’s share 
on dissolution see supra § 854 text 
and note 75. x 

82. Cruikshank v. Sutherland, 92 
Peden Gh vale, 
* 838. Conn.—Gillett v. Hall, 13 
Conn. 426. 

Ky.—Thomas v. Winchester Bank, 
105 Ky. 694, 49 SW 539, 20 KyL 1502. 


cle ieee v. Guion, 6 La. Ann. 
( . 


N. J.—Phillips v. Reeder, 18 N. J. 
ote by 

N. Y.—Turner v. Weston, 133 N. 
Y. 650 mem, 31 NE 91 mem; White v. 
Reed, 124 N. Y. 468, 26 NE 1037. 

Pa.—Hay’s App., 91 Pa. 265; Bar- 
clay’s App., 5 Pa. Cas. 26, 8 A 169; 
Crawford v. Spotz, 11 Phila. 255. 

R. I.—Evans v. Weatherhead, 24 R. 
Tig394, 53) AS 286: 

Va.—Stinson v. Barley, 14 SE 531. 

84 U. S.—Gunnell v. Bird, 10 
Wall. 304, 19 L. ed. 913. 

N. Y.—Cheeseman y. Wiggins, 1 
Thomps. & GC. 595. 

Pa.—Parker v. Broadbent, 134 Pa. 
322, 19 A 681. : 

S. C.—Kinloch v. Hamlin, 11 S. CG. 
Eq. 19, 27 AmD 441. 

Vt—King v. White, 63 Vit. 158, 21 
A 535,.25 AmSR 752. 

Eng.—Simmons v. Leonard, 3 Hare 
581, 25 EngCh 581, 67 Reprint 512. 

Time of valuation generally see in- 
fra § 857. 

85. Peck v. Knapp, 137 NYS 70. 

[a] For example, the sole bene- 
ficiary and executrix of a deceased 
partner was entitled to recover from 
the surviving partners the value of 
her deceased thusband’s interest on 
the basis of one hundred thousand 
dollars for the entire plant where in 
violation of their duty as liquidating 
partners such survivors had refused 
an offer of one hundred thousand dol- 
lars and made no effort to sell for a 


better price. Peck v. Knapp, °137 
NYS 70. iis 
[b] Offer held bona fide.—In a 


suit for an accounting on the disso- 
lution of a firm, the surviving part- 
ners could not successfully claim 
that an offer to purchase should not 
be regarded as the basis of the value 
of the assets, because the name of 
the proposed purchaser was not re- 
vealed, where they made no effort to 
obtain such name and expressed no 
willingness to consider the offer. 
Peck. v. Knapp, 137’ NYS 70! 

86. Bash v. Guion, 6 La. Ann. 797. 

[a] For example, claims against 
firm debtors who are not shown to be 
insolvent are to be treated as cash 
in the hands of a partner who has 
taken possession of them. Bush vy. 
Guion, 6 La. Ann. 797. 

87. Randle v. Richardson, 53 
Miss. 176 (if the partner, having 
claims for collection, gives evidence 
that they were largely on insolvent 
persons, he should not be charged 
with their face value). 

88. Thomas v. Winchester Bank, 
105 Ky. 694, 49 SW 539, 20 Ky&L 1502. 
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ment has been made as to the value of property con- 
tributed by a partner to the firm, he should be cred- 
ited with its fair valuation.*® 

Assets designed for a particular use should ordi- 
narily be valued with respect to such use rather than 
according to what -they would bring on a sale in the 
‘general market.°° 

[§ 856] (2) Agreed Valuation.°! Where the val- 
uation of firm assets has been fixed by agreement of 
the parties, such valuation will control,®? in the ab- 
sence of fraud,®? despite subsequent depreciation in 
the value of assets. 94 Obvious errors In an ap- 
praisal may be corrected to conform to the agree- 
ment.°®° 

Property contributed by partner. If a partner 
has contributed property of any kind to the firm at 
an agreed value, he is to be credited with its agreed 
price.°® Where there has been a misunderstanding 
as to the valuation at which property was contrib- 
uted, the interest of the contributing partner should 
be determined in accordance with the actual value, 
provided that is not in excess of the amount he ex- 
pected to receive.®? 

[§ 857] (3) Time of Valuation. 

89. Flagg v. Stowe, 85 Ill. 164; 


Frierson v. Morrow, (Tenn. Ch. A.) 48] 1, 
SW 245. 


The value of 


PARTNERSHIP 


Benbow, 3 De G. J. & S. 1, 68 EngCh 
46 Reprint 538. 
Rosenberg, 116 N. Y. 78, 22 NE 259}]in the 


[§§ 855-858 


firm assets should ordinarily be determined as of 
the date of dissolution®* rather either than as of 
the date of liquidation,®® or at the end of the fiscal 
year following dissolution.1 Where the date of 
valuation is provided by the partnership agreement, 
such date should be used.2, Where firm property has 
been sold prior to the accounting, it may be proper 
to take valuation as of the date of sale.? But as a 
general rule, surviving or solvent partners, upon 
ihe dissolution of the firm by the bankruptcy of 
one of its members, cannot take the assets of the 
firm at a valuation as of the time of the dissolu- 
tion.* 

Exchange rate. In the case of.a firm dissolved 
by war, the foreign assets should be valued by the 
exchange rate in effect at the first date after dis- 
solution on which settlement became legally per- 
missible.® 

Depreciated currency. Where a debt is collected 
by the partner in depreciated currency, he should 
be charged with the currency at its value at the 
time it is received.® 

_.[§.858] ¢. Division in Kind. Ordinarily’ no part- 
“ner can compel a division in kind on dissolution of 


the firm at the date of the account 
and not at their value as appearing 
books of the partnership. 


See Goldman v. 


Effect of agreement as to valuation 
of contributed property see infra § 
856 text and note 96. 

90. Hutchins v. Page, 204 Mass. 
284, 90 NE 565, 184 AmSR 656. 

[a] TIllustration.—Where a_part- 

nership operated a number of ma- 
chines, which could not be bought in 
the open market, but were of special 
design, and on dissolution the con- 
tinuing partner preferred to acquire 
them, he was properly charged with 
their fair value to him, or to one in 
his position, on an accounting, and 
not their value in the open market. 
Hutchins v. Page, 204 Mass. 284, 90 
NE. 565, 134 AmSR 656. 

91. Agreement as to time of valu- 
ation see infra § 857 text and note 2 

92. Mass.—Chapin v. Chapin, 36 
NE 746; Leach v. Leach, 18 Pick. 68. 

Mo.—Quinlivan y. English, 42 Mo. 
362. 

N. Y.—Marquand v. New York Mfg. 
Conia? Jonns.. 525. 

Pa.—Holloway v. Frick, 149 Pa. 
178, 24 A 201. 

se C.—Kennedy v. Hill, 89 S. C. 462, 
71 SE 974. ‘ 

Tex.—Veck v. Culbertson, (Civ. A.) 
42 SW 253. 

Eng.—Bell v. 21> WkIsx. 
Rep. 119. 

{a] Illustration.—Where a _ part- 
nership contract provided that the 
capital should be one hundred and 
five thousand dollars, that plain- 
tiffs together had contributed twenty- 
five thousand dollars, and that de- 
fendant had contributed eighty thou- 
sand dollars, it was error for the 
court on dissolution to take the then 
present value of the assets as shown 
by an inventory instead of the amount 
stated in the contract as the original 
capital as a basis for distribution. 
Kennedy v. Hill, 89 S. C. 462, 71 SE 
974. 

[b] Construction of agreement.— 
Holloway v. Frick, 149 Pa. 178, 24 
A 201: 

93. Veck v. Culbertson, (Tex. Civ. 
A.) 42 SW 253. 

94. Marquand v. New York Mfg. 
Co., 17 Johns. (N. Y.) 525 (holding 
that an agreed valuation is binding 
although the property may thereafter 
decline in value). 

9500) Vian, Horney. Van born, “CN: 
J. Ch.) 20 A 826. 

96. Wolf v. Levi, 33 SW 418, 17 
KyL 1024; Scudder v. Budd, 52 N. 
J. Eq. 320, 26 A 904; Leonard v. Mar- 
tine d 2. baLbs (GN Ya) lis. “Cookery. 


Barnett, 


(the agreement of a partner to receive 
back factory buildings and premises, 
at the price for which he contributed 
them to the firm, will not be enforced 
against him after the destruction of 
the buildings by fire). 

Valuation of contributed property 
in absence of agreement see supra 
§ 855 text and note 89. 

Shirt eer v. Riser, 140 La. 1090, 


[a] For example, where, in organ- 
izing a partnership to conduct a saw- 
mill business, one of the partners 
sold his standing timber to the firm, 
and in the final settlement and liqui- 
dation of partnership affairs it de- 
veloped that the other partner under- 
stood that the timber was sold at a 
price less than the price which the 
vendor believed he was entitled to 
receive, the vendor of the timber 
was entitled to credit for its actual 
value, not to exceed the price he un- 
derstood he was to receive. Riser v. 
Riser, 140 La. 1090, 74 S 563. 

98. Froess v. Froess, 284 Pa. 369, 
131 A 276. 

Time of valuation where partner 
takes exclusive control of assets on 
dissolution see supra § 855 text and 
note 84. 

99. pa citae! v. Froess, 284 Pa. 369, 


[a] For example, the value of the 
assets of a partnership on-an account- 
ing after dissolution of a firm by rea- 
son of the death of a partner should 
be determined by the sale price at the 
time of. dissolution and not by the 
price at the time of actual liquida- 
tion. Froess v. Froess, 284 Pa. 369, 
131 A 276. 

1. Wood v. oom 53 Can. S. G: 51, 
29 DomLR 24 

[a] For ey the value of a 
decedent’s share is to be computed 
in the ordinary manner of valuing 
assets, and not to be determined by 
an account taken and balance struck 
at the end of the financial year fol- 
fowine his death. Wood v. Gauld, 53 

Can. S! €. 51, 29° DomLR, 246 

2. Cruikshank Vv. Sutherland, 92 
Lok CheesoGs 

[a] TIllustration.—Where the ar- 
ticles of partnership provided that 
the share of a retiring or deceased 
partner in the assets of the firm 
should be ascertained by reference 
to the next annual account, in the ab- 
sence of evidence of any uniform 
usage to the contrary, the assets 
should be taken at their fair value to 


For later cases, developments and changes in the law see cumulative Annotations, same titl 


Cruikshank: v. Sutherland, 92 L. J. Ch. 
18 

Agreed valuation generally see su- 
pra § 856. 

3. Freeman v. Donohoe, 65 Cal. A. 
65, 223 P 481; Green v. Watkins, 1 
Ky. Op. 430. 

[a] Illustration.—W here, after 
dissolution of a partnership, defend- 
ant partners put it out of their pow- 
er to deliver to the plaintiff partner, 
on the settlement of the partnership 
affairs, real estate held by the firm 
by selling it, the proper and only 
method of determining what was the 
interest of plaintiff in the properties 
was the value thereof at the time of 
the sale. Freeman v. Donohoe, 65 
Cal Aw 6s .223 2 431: 

[b] Date of last sale of several.— 
Green v. Watkins, 1 Ky. Op. 430. 

4, King “vy. eighton> 100" New ay. 
386, 3 NE 594, 

[al For example, in an action by 
the representatives of a bankrupt 
partner for an accounting as to the 
profits of business unfinished at the 
dissolution but completed afterward, 
a valuation of such business as of 
the time of the dissolution will not 
be required in the absence of peculiar 
circumstances exempting the particu- 
lar case in equity from the operation 
of the general rule. King v. Leigh- 
ton, 100° N. Y. 386, 3 NE 594 

5. Sutherland v. Mayer, oT TU: zi 
272, 46 SCt 538, 70 L. ed. 943 [rev 1 
F. (2a) 419]. 

[a] For example, German part- 
ners of a partnership having both 
German and American members, con- 
tinuing business after dissolution of 
the partnership by war, were charge- 
able with the amount of the American 
members’ share of the German as- 
sets at the exchange rate on the date 
communication with German aliens 
was restored, that being. the first 
time that settlements became lawful. 
Sutherland v. Mayet, 271 U. S. 272, 
noe 538, 70 L. ed. 943 [rev 1. (24a) 
ees MeNair v." Ragland a6 aN. 

[a] Depreciation resultine from 
war.—A partner collecting debts due 
the firm, after dissolution, in ecur- 
rency depreciated as the result of the 
Revolutionary War was allowed, in 
his accounting, for the depreciation 
upon such money collected. McNair 
v. Ragland, 16 N. C. 516. 

7. Compulsory division kind see 
infra text and notes 20-24 


e, page and note number. 
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§§ 858-859] 


the firm,S nor be compelled to accept what his in- 
terest may be valued at on an appraisal,® but each 
partner is entitled to have the property sold and 
This rule has been appled 
to both personalty?? and, in the absence of cireum- 
stances justifying partition,!? to firm realty. 
Division in kind by consent of parties. 
firm property is not needed to pay debts on dissolu- 
tion, the parties may, by mutual assent, divide it 
among them in kind,'* this rule having been applied 
to both personaltyt® and realty.1® 
the partners refuses to execute his:part of an agree- 
‘ment to divide firm personalty, the agreement is 
not obligatory on the other partner,+* and has no 
efficacy as a division of partnership property.*® 
upon dissolution of a partnership, as 


converted into eash.?° 


agreement, 


PARTNERSHIP 


division.?° 
Where 


Where one of 


An 


to the distribution of the partnership property in- 


8. Gathright v. Fulton, 122 Va. 17, 
94 SE 191. 

9. Gathright v. Fulton, supra. 

Method of valuation of firm realty 
as between surviving partner and es- 
mee of deceased partner see supra § 

10. U. S.—Singleton v. Moore, 262 


Fed. 357. 

Cal.—Ruppe v. Utter, 76 Cal. A. 19, 
2a et Ls: 

Tenn.—Alspaugh v. Mathews, 4 
Sneed 216. 


Va.—Gathright v. Fulton, 122 Va. 
17, 94 SE 191. 

W. Va.—Fouse v. Shelly, 64 W. Va. 
425, 683 SE 208; McCormick v. Bailey, 
a OWe. Vax DS5. 

[a] Rule stated.—Neither party to 
a partnership on dissolution has the 
right to compel a division in kind of 
either realty or personalty, or require 
the other to accept what according to 
a valuation his interests may be 
worth, but each is entitled to have 
the property sold and converted into 


money. Gathright v. Fulton, 122 
Va. 17, 94 SE 191. 
[b] Illustration.—Where A and 


M were the owners on their separate 
accounts of stock in a railroad com- 
pany, the former of the amount of 
one hundred dollars and the latter of 
one thousand dollars, for which they 
were respectively indebted, and they 
became equal partners in a contract 
with such company for the construc- 
tion of a portion of the road, for 
which the company agreed to pay 
one third in: stock, and the rest in 
money, and on settlement with the 
company the latter waived the right 
by paying one third in stock, and 
simply credited the one by his stock 
debt of one hundred dollars and the 
other by his stock debt of one thou- 
sand dollars, paying the rest in cash, 
and, in a settlement of the partner- 
ship accounts, M offered to allow A in 
part of his share four hundred and 
fifty dollars of the amount so cred- 
ited to him to equalize the payment, 
but refused to pay such sum except 
in stock, it was held that A was 
entitled to such sum in cash. Als- 
peuen v. Mathews, 4 Sneed (Tenn.) 
21 . 

[ec] A liquidating partner is not 
authorized to divide the firm prop- 
erty rather than to sell it where 
the partnership agreement provides 
for a sale of the property on dissolu- 
tion, even though a sale would be 
detrimental to his individual inter- 
ests and advantageous to the interests 
of the other partner. Singleton v. 
Moore, 262 Fed. 357. 

Conversion of assets into cash in 
proceedings for accounting see in- 
fra § 988. 

11. Alspaugh v. Mathews, 4 Sneed 
(Tenn.) 216; McCormick y. Bailey, 
Wt W.Va. 585" 

12. See infra text and notes 20— 
24; and cross references there given. 

13. Gathright v. Fulton, 122 Va. 
17, 94 SH 191; Fouse v. Shelly, 64 
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W. Va. 425, 63 SE 208. 

5 i6. . See cases infra text and notes 
1 

15. Ala.—Donelson v. Posey, 13 
Ala. 752. 


iL ycer bap v. Lamping, 33 Cal. 
y—Com. v. Bracken, 32 SW 609, 

i yb 785. 

Md.—Turner v. Turner, 98 Md. 22, 
ae A 1023. 
70° Sw O58. 

N. J.—Ratzer v. Ratzer, 28 N. J. 
Eq. 136. 


N. C.—Jones v. Jones, 36 N. C. 
332; Taylor v. Taylor, 6 N. C. 70. 

Pa.—Christman v. Baurichter, 10 
Phila. 115. 

Tenn.—McAlister v. Montgomery, 
3 Hayw. 94. 

Eng.—Nelson v. Bealby, 30 Beav. 
472, 54 Reprint 973 [aff 4 De G. & J. 
3821, 65 EngCh 248, 45 Reprint 1207]. 

Que.—Howard v. Findlay, 51 Que. 
Super. 375. 

[a] For example, where there are 
no debts to be paid, and such divi- 
sion is as fair to the partners as a 
sale and division of the proceeds, a 
division of firm property in kind may 
be proper. Harper v. Lamping, 33 


Cal. 641. ; 
16. Carpenter v. Hathaway, 87 
Cal. 424, 25 P 549; Cooper v. Freder- 


ick, 4 Greene (Iowa) 403. 


17. Hitzeeraldy vo .Christl;; 20) IN: 
J. Eq. 90. 

18. Fitzgerald v. Christl, supra. 

19. Graham v. Graham, 85 Ark. 
442, 108 SW 835. 

20. Ruggles v. Buckley, 158 Fed. 


D5 OMNS6. COA W543 

[a] Corporate stock.—On the dis- 
solution of a partnership by a de- 
cree of court, where the assets in- 
clude stock in corporations, it is 
within the discretion of the court to 
divide the same in specie when other 
assets are sufficient to pay all obli- 
gations of the firm, even though the 
general rule requires a sale and di- 
vision of proceeds, the exception in 
this case arising from the fact that 
the shares of stock were of equal 
value and therefore susceptible of 
equal division. Ruggles v. Buckley, 
158 Fed. 950, 86 CCA 154. 

21. Complete conversion of firm 
poate into personalty see supra § 

Realty as firm property see supra 
§ 188 et seq. 


22. Iowa.—Curtis v. Reilly, 188 
Iowa 1217, 177 NW 535. 

Ky.—Chambers v. Chambers, 11 
SW 469, 11 KyL 25. 

Mich.—Chase v. Angell, 148 Mich. 
1, 108 NW 1105, 118 AmSR 568; Way 


v. Stebbins, 47 Mich. 296, 11 NW 166; 
x0dfrey v. White, 43 Mich. 171, 5 
NW 243; Thayer v. Lane, Walk. 200. 
Mo.—Collins vy. Warren, 29 Mo. 236. 
N. J.—Molineaux v. Raynolds, 54 
IN. J. Hg. 559; 3:5)-Al 536: 
N. C.—Pitt v. Moore, 99 N. C. 85, 
5 SH 389, 6 AmSR 489. 


tion after dissolution.?? 
tled to partition even after dissolution?* where all 
firm debts have not theretofore been paid.** 

[§ 859] d. Discharge of Firm Obligations.?° Firm 
obligations must be paid out of the firm assets be- 
fore any partner’s 
therefore before any partner is entitled to any 
part of the assets,?® and this rule applies in deter- 
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cludes real property, although such real property 
is not described in the agreement.'® 

Compulsory division in kind. 
tionary with the court to order a division in kind 
where firm personalty is susceptible of an equal 
In the absence of an out and out con- 
version,”?! and provided all partnership debts have 
been paid, firm realty may be partitioned by ac- 


It may be disere- 


Ay 


But a partner is not enti- 


share can be ascertained, and 


Oh.—Moody v. Powers, 16 Oh. Cir. 
Ct. Ne S586; 
191" Pa 2395 


Pa.—Heberly’s App., 
43 A 207. 

See also Holton v. Guinn, 65 Fed. 
450 (holding that an action for par- 
tition cannot be turned into an ac- 
tion for a partnership accounting and 
settlement). 

{a] Tlustrations.—(1) Where each 
of the partners in a firm holds the 
legal title to the land forming a part 
of the firm assets, the land is sub- 
ject to the partnership obligations, 
and on the dissolution of the firm it 
may be divided by compulsory par- 
tition, if it is shown that it will not 
be required to satisfy firm debts. 
Chase v. Angell, 148 Mich. 1, 108 NW 
1105, 118 AmSR 568. (2) Where all 
of the members of a partnership ask 
for its termination and a winding up 
of its business, the court may treat 
the residuum of real estate, after pay- 
ing all partnership debts, as held by 
the partners in cotenancy, and de- 
cree a-partition. Moody v. Powers, 
L6"Oh? Cire CeN a Soo. 

{[b] Under the civil law as ad- 
ministered in the Philippines, where 
one partner has acquired realty in 
the name and at the expense of the 
joint account, the realty must be di- 
vided among the partners at the dis- 
solution of the~partnership. Alde- 
coa v. Warner, Barnes & Co., Ltd., 16 
Philippine 423 

[ec] In England neither partner 
is entitled to a partition of firm real- 
ty. Darby v. Darby, 3 Drew. 495, 61 
Reprint 992 (on the ground that 
every contract of partnership in- 
volves an implied agreement that, 
upon dissolution, all the firm assets, 
of every kind, shall be sold, in or- 
der to determine the profits which 
are to be divided among the part- 
ners). 

23. Right to partition before dis- 
solution see supra § 259. 

24. Lyman v. Lyman, 15 FE. 
No. 8,628, 2 Paine 11; Moran v. 


Cas. 
Mc- 


Inerney," S29 sCal 9 129) Gi Piao. 
Kruschke v. Stefan, 88 Wis. 373, 53 
NW 679. 


25. Apportionment of losses see 
infra § 860. 

Marshaling firm assets see supra 
§§ 396-456. 

26. Ill.—Harris v. Young, 215 Il. 
A. 489 [rev on other grounds 298 Ill. 
319, 1381 NE 670]. 


Ind.—Powell v. Bennett, 131 Ind. 
465, 30 NW 518; Page v. Thompson, 
SOLU dois 

Ky.—Honore v. Colmesnil, 1 J. J. 
Marsh. 506. ; 


La.—Mourain v. Delamarre, 2 La. 
Ann. 142; Akin v. Oakey, 10 Rob. 
410; Tyler v. His Creditors, 9 Rob. 
372; Claiborne v. His Creditors, 13 
La. 279, 18 Lan '501) .Waral x. Brandt, 
11 Mart. 331, 13 AmD 352. 

Macon Vv. Washington 
Univ., 2 Md. Ch. 497. 

Minn.—Pease v. Rush, 2 Minn. 107. 

Miss.—Gaines v. Coney, 51 Miss. 
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mining the interest ef a retiring partner.?’ 
obligations include items of indebtedness of the 
Such a debt may be satisfied 
by repayment out of firm funds to a proportionate 
share of which the creditor partner is entitled.?® 
A partner is liable for his proportionate share of 
firm debts,?° and a partner who pays more than his 
share is entitled to reimbursement from the assets 


firm to a partner.?§ 


of the firm.?! 


Interest accrued on firm obligations should be 


323; Stewart v. Burkhalter, 28 Miss. 
396. 

N. J.—Lawson v. Dunn, 66 N. J. 
Bq. 90,57 tA 405. 

N. Y.—Woolverton v. Austin, 57 


App. Div. 347, 68 NYS 47. 

S. C.—White v. Union Ins. Co., 10 
SG: 215.556; °9° Am D) 726. 

27. Jarvie v. Arbuckle, 163 App. 
Div. 199, 148 NYS 189 [aff 221 N. Y. 
523 mem, 116 NE 1053 mem]. 

[a] For example, a partner who 
retires from the firm under an agree- 
ment for an accounting and the pay- 
ment to him of his proportionate in- 
terest in the firm assets and profits 
is chargeable with a proportionate 
share of the obligations of the firm 
in computing his interest. Jarvie v. 
Arbuckle, 163 App. Div. 199, 148 NYS 


189 [aff 221 N. Y. 523 mem, 116 NE 
1053 mem]. 

28. Fla.—Nims v. Nims, 23 Fla. 
69, 1 S 527; Allen v. Hawley, 6 Fla. 
TAD Co sAmMID) Los. 

Ill.— Snell v. De Land, 136 Ill. 538, 
27 NE 1838; Heffron v. Gore, 40 Ill. 
AE 27. 


Iowa.—Hirsch, ete., Co. v. Denison 
Clothing Co., 158 Iowa 117, 138 NW 
P1071, 

Ky.—Wihitney v. Whitney, 115 Ky. 
552, 74 Sw 194, 24 KyL 2465, 88 SW 
311, 27 Kyl 1197; Bales v. Ferrell, 
49 SW 759, 20 KyL 1564. 

Md.—Matthews v. Adams, 84 Md. 
148, 35 A 60; Keiley v. Turner, 81 
Mad. 269, 31 A 700; Holloway v. Tur- 
ner, 61 Md. 217. 

Nev.—Beck v. Thompson, 22 Nev. 
368, 40 P 516. 

IN.) H.—Mason v. Gibson, 73 N. H. 
190, 60 A 96. 

N. Y.—lLeserman v. Bernheimer, 
IZING Yao Oz Oe NUE ES 69s Cronkanv, 
Crandall, 137 App. Div. 440, 121 NYS 
805 fapp dism 199 N. Y. 522 mem, 
92 NE 1082 mem]; Rodgers v. Cle- 
ment, 15 App. Div. 561,.44 NYS 516 
[rev on other grounds 162 N. Y. 422, 
56 NB 901, 76 AmSR 342]. 


Pa.—Christman v. Baurichter, 10 
.~ Phila. 115. 
Va.—Robertson vy. Read, 17 Gratt. 
(58 Va.) 544. 


Eng.—Bury v. Allen, 1 Coll. 589, 28 
PneCh 589, 63 Reprint 556. 

[a] For example, advances made 
by a partner to the firm beyond the 
capital called for by the partnership 
agreement should be treated as a 
debt due from the firm and should 
be paid out of any surplus after the 
payment of firm debts, before any 
division is made of the firm capital. 
Leserman vy. Bernheimer, 113 N. Y. 
39, 20 NE 869. 

[b] Partners’ salaries held claims 
against firm.—Keiley v. Turner, 81 
Md. 269, 31 A 700. 

Property and transactions to be in- 
cluded: 

Advances see supra § 848. 
Claims between partner and firm see 


supra § 851. 

29. Beck v. Thompson, 22 Nev. 
368, 40 P 516. 

30. Van Fleet v. King, 33 App. 
(D. C.) 47; Everston v. Beckham, 3 
Ky. Op. 633; Merrill v. Taylor, 2 Ky. 
Op. 576; Dilcher v. Dilcher, 83 W. Va. 


135, 97 SE 579. 

[a] Rule applied despite release 
of lien.—A partner, although entitled 
to a reconveyance of his property by 
a copartner having title on its release 
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Firm 


ners.°?4 


fect that losses 
equally despite 


from a lien for firm indebtedness, 
remains liable to his copartner for 
his proportionate part of debt when 
paid, or in equity may be required to 
pay such part by way of exonerating 
the copartner from liability. Dilcher 
v. Dilcher, 83 W. Va./135, 97 SH 579. 

[b] Discharge from liability not 
shown.—(1) Where a firm business 
was solid subject to a chattel deed of 
trust securing notes made by one of 
the partners and indorsed by the oth- 
er partner, the proceeds of which had 
been used in the business, under 
agreement that the notes were to se- 
cure the indorsing partner for money 
advanced and debts assumed by him 
for the firm account, and the holders 
of the notes aecepted in lieu thereof 
the purchaser’s notes, payable month- 
ly in from one to fifty months, simi- 
larly secured and individually in- 
dorsed by the same partner who had 
indorsed the other notes, and the 
latter, in order to consummate the 
sale, personally guaranteed that the 
purchaser would pay the rent of the 
premises in which the business was 
being conducted, in a suit for a firm 
accounting, the cancellation of the 
old notes and their surrender to the 
partner making them did not dis- 
charge him from liability to his co- 
partner on account of the indebted- 
ness represented by them, and entitle 
him to claim an equal part of the new 
notes, and to have them delivered to 
him at once and unconditionally, in 
view of the continuing liability of the 
copartner, who had individually in- 
dorsed the new notes and guaranteed 
the payment of the rent by the pur- 
chaser. Van Fleet v. King, 33 App. 
(D. C.) 47. (2) Where appellant and 
W were partners, and upon the disso- 
lution of the partnership W assumed 
the debts of the firm, and afterward 
W borrowed money from the appel- 
lee, with appellant as his surety, a 
part of which he used to discharge 
one of the partnership debts, and ap- 
pellee sued appellant on the note 
executed to him as W’s surety, to 
which action the appellant pleaded 
and relied on the statute of limita- 
tions as a bar, the payment of the 
partnership debt by W out of a part 
of the money borrowed from appellee 
did not change the true condition of 
appellant on the note. Everston v. 
Beckham, 3 Ky. Op. 633. (3) Where 
the evidence shows that, on the dis- 
solution of a partnership between T 
and M, T undertook to collect the 
means of the firm, and out of that 
pay the debts, this would not change 
the character of M’s responsibility 
from principal to surety, and until 
this agreement is fully carried out 
the obligations were the debts of 


pee Merrill v. Taylor, 2 Ky. Op. 
31. Diamond v. Gust) o(CTex Civ, 


A.) 206 SW 366. 
Contribution from copartners see 
supra § 260. 


32. Stitzel v. Ehrman, (Ky.) 114 
SW 280. 
[a] MTllustration.—Where the con- 


sideration for the transfer by a re- 
tiring partner to the continuing part- 
ner of the interest of the retiring 
partner in the firm assets was based 
on an inventory of such assets, the 
acerued interest due on notes given 
by the firm should be considered in 
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considered in adjusting equities between the part- 
ners on an accounting.*? 

[§ 860] e. Apportionment of Losses.** 
there is a partnership in capital, losses impairing 
capital are to be proportionately borne by all part- 
But where the mere use of the capital is 
contributed, any loss falls wholly upon the con- 
tributing partner.*® 


Where 


There is authority to the ef- 
impairing capital are to be borne 
unequal contribution of ecapital,*® 
assets. Stitzel v. Ehrman, (Ky.) 114 
SW 280. 


Interest on balance due partner 
after dissolution see infra § 876. 

33. Cross references: 
Apportionment of losses of going con- 

cern see supra § 215, 233, 234. 
Charges and credits generally in ac- 

tions for dissolution and account- 

ing see infra §§ 967-987. 
Discharge of firm debts and obliga- 

tions see supra § 859. 

Pro rata repayment of capital on de- 
ficiency of assets see infra § 861 
text and note 59. 

34. Chamberlain v. Sawyers, 32 
SW 475, 17 KyL 716; Whitcomb v. 
Converse, 119 Mass. 38, 20 AmR 311; 
In: re Hall, 32 R. 1) 424," 79. A 9663 
Johnson v. Ballard, 83 Tex. 486, 18 
SW 686. 

[a] Apparatus.—The part of the 
capital contributed to a partnership 
by one of the partners being the ap- 
paratus to be used in the business, 
the depreciation therein caused by 
such use is a loss of capital, to be 
borne by the firm on dissolution, and 
not by such partner alone. In re 
Hall, 32 R. I. 424, 79 A 966. 

[b] For example, ‘in the absence 
of express agreement, each partner 
is bound for his fwWl share of the 
losses as shown by a general settle- 
ment of accounts, and the number of 
transactions involved or the assign- 
ment of one partner’s right to profits 
in particular transactions cannot 
change the rule.” Stark v. Howcott, 
VIS La. 480" 43 uS2t61. 

35. Heran v. Hall, 1 B. Mon. (Ky.) 
159, 35 AmD 178; Whitcomb v. Con- 
verse, 119 Mass. 38, 43, 20 AmR 311; 
In re Hall, 32 R. I. 424, 431, 79 A 966. 

“Whether a loss of capital is a 
partnership loss, to be borne by all 
the parties, depends upon the nature 
and extent of the contract of part- 
nership. If, as is not unfrequently 
the case in a partnership for a single 
adventure, the mere use of the cap- 
ital is contributed by one partner, and 
the partnership is in the profits and 
losses only, the capital remains the 
property of the individual partner to 
whom it originally belonged, any loss 
or destruction of it falls upon him as 
the owner, and, as it never becomes 
the property of the partnership, the - 
partnership owes him nothing in con- 
sideration thereof. But where, 
as is usual in an ordinary mercantile 
partnership, a partnership is created, 
not merely in profits and losses, but 
in the property itself, the property is 
transferred from the original owners 
to. the partnership, and becomes the 
joint property of the latter but 
if the assets of the partnership, upon 
a final settlement, are insufficient to 
satisfy this obligation, all the part- 
ners must bear it in the same pro- 
portion as _ other sbts of the part- 
nership.’’: Whitcomb vy. Converse, su- 
pra [quot In re Hall, supra]. 


36. Buie v. Kennedy, 164 N. C. 290, 
295, 80 SE 445; Nowell v. Nowell, lL. 
R77 Bq: 538. 


_ ‘Where the business has resulted 
in a loss impairing the capital, such 
loss is prima facie to be equally 
borne, notwithstanding the fact that 
the capital was unequally contribut- 
ed.” George Partn. p 116 [quot Buie 
v. Kennedy, supra]. 

Partner contributing only services 


offsetting the liabilities against the see infra text and notes 42, 43. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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especially where the partnership articles expressly 
so provide,** the actual loss resulting from uneven 
contribution. of capital being equalized by appro- 
priate charges on the accounting.*® 
are not affected by a clause in the articles provid- 
ing that, at the expiration or dissolution of the 
copartnership, if the parties cannot agree as to a 
division, the partnership assets shall be sold and 
the proceeds equally divided, after paying the debts, 
in proportion to the capital invested;*® and a part- 
ner is not bound by a valuation of a stock of goods 
contributed at the time of the formation of the 
partnership. He is simply bound to pay an,equal 
An express provi- 
sion in their articles of association or copartner- 
ship, that each partner should pay his share of 
the indebtedness of the association in proportion to 
his amount of shares of stock, does not alter, en- 
large, or modify the legal liability or relation of 
the members thereof to each other. 


proportion of the actual loss.*® 


37. Taylor v. Coffing, 18 Ill. 422; 
Woelfel v. Thompson, 173 Mass. 301, 
53 NE 819; Jones v. Butler, 87 N. 
Y. 613 [aff 23 Hun 367]. 

[a] Partner contributing only 
one third of capital is liable under 
a partnership agreement for one half 
fe losses. Taylor v. Coffing, 18 Ill. 

[b] Partner contributing no cap- 
ital liable for equal share of loss of 
capital.—Woelfel v. Thompson, 173 
Mass. 301, 53 NE 819. 

38. Jones v. Butler, 87 N. Y. 613 
[aff 23 Hun 367]. 


39. Jones v. Butler, supra. 
40. Jones v. Butler, supra. 
41. Savage v. Putnam, 32 N. Y. 


501 [aff 32 Barb. 420]. 

42. Meadows v. Mocquot, 110 Ky. 
220, 61 SW 28, 22 KyL 1646; Heran 
v. Hall, 1 B. Mon. (Ky.) 159, 35 AmD 
178; Rau v. Boyle, 5 Bush (Ky.) 253; 
In re Liquidation of Mitchell-Borne 
Constr. .Co., 145 La. -379, 82S 377; 
Everly v. Durborrow, 8 Phila. (Pa.) 
93; Cameron v. Watson, 31 S. C. Ea. 
64 


[a] For ‘instance, where three 
partners contributed cash capital, and 
one contributed merely skill and ex- 
perience, and there was an agreement 
that they should share profits equal- 
ly and a void agreement that such 
one partner should not be responsible 
for losses, and on dissolution there 
was a loss of capital, such one part- 
ner could not be compelled to share 
loss of capital with his cash con- 
tributing partners. This followed, 
not from the void agreement as to 
nonliability for losses, but from the 
legally implied agreement that the 
skill and experience of the one part- 
ner was the equivalent of the re- 
spective cash contributions of the 
other, and that as between them- 
selves such one partner should not 
be called upon to guarantee his co- 
partners against loss of capital. In 
re Liquidation of Mitchell-Borne 
Constr. Co., 145’ La, 379, 82 S 377. 

[b] In absence of contrary agree- 
ment.—Where, by articles of copart- 
nership, A contributes money, and 
B his personal services, in the event 
that there are no profits, and the cap- 
ital furnished by A is lost, B cannot, 
in the absence of any agreement to 
the contrary, be called on to bear 
any proportion of the loss of the cap- 


ital, Cameron v. Watson, 31 S. C. 
Teg. 64. 
43. Whitcomb v. ‘Converse, 119 


Mass. 38, 20 AmR,311; Gore v. Vines, 
72 W. Va. 783, 79 SE 820. 

[a] Tlliustrations.—(1) Where one 
partner furnished the entire capital 
and the other his services and the 
use of a building for the business, the 
profits and losses to be shared equal- 
ly, and the goods purchased with the 
capital were, destroyed by fire and 
the business discontinued, the part- 
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These rules 


It only de- 


ner furnishing no capital was charge- 
able with half the loss of stock, al- 
though in addition he lost his serv- 
ices and building. Gore v. Vines, 72 
WaieVa. 783,.79 SE 820... (2) iin, the 
absence of a controlling agreement, 
partners must bear the losses in the 
same proportion as the profits of a 
partnership even if one contributes 
the whole capital and the other noth- 
ing but his labor. Whitcomb v. Con- 
verse, 119 Mass. 38, 20 AmR 311. 

44. U. S.—Hellebush y. Coughlin, 
37 Fed. 294. 

Ala.—Northern v. Tatum, 164 Ala. 
DOSEN DS Olin put afcitCyell 

Ga.—Houston v. Polk, 124 Ga. 103, 
52 SE 83. 

Ill.— Taft v. Schwamb, 80 Ill. 289. 

Me.—Bradbury v. Smith, 21 Me. 


lie 

Md.—Julliard v. Orem, 70 Md. 465, 
17 A 3338. 

Mass.—Moley v. Brine, 120 Mass. 
3824; Whitcomb v. Converse, 119 Mass. 
38, 20 AmR 3811. 

N. H.—Raymond v. Putnam, 44 N. 
H. 160. 

N. Y.—Gansevoort v. Kennedy, 30 
Barb. 279; Hasbrouck v. Childs, 16 
N. Y. Super. 105. 

Pa.—Emerick v. Moir, 124 Pa. 498, 
17 A 1; Knox v. Sprecher, 68 Pa. 415. 

Tenn.—Shea v. Donahue, 15 Lea 
160, 54 AmR 407. 

Wis.—Wipperman v. Stacy, 80 Wis. 
345, 50 NW 336; Edwards v. Rem- 
ington, 60 Wis. 33, 18 NW 404. 

Eng.—In re Albion L. Assur. Soc., 
16 Ch. D. 83; Nowell v. Nowell, L. R. 
7 Hq. 538; Collins v. Jackson, 31 Beav. 
645, 54 Reprint 1289. 

Ont.—Stewart v. Esplin, 28 OntWN 


sak Foster v. Chaplin, 19 Grant Ch. 
45. Ga.—Huger v. Cunningham, 


126 Ga. 684, 56 SE 64. 

Ill. Taylor v. Coffing, 18 Ill. 422. 

Md.—Baker vy. Baltimore Safe De- 
posit, ete., Co., 90 Md. 744, 45 A 1028, 
78 AmSR 463. 

Mass.—Woelfel v. Thompson, 173 
Mass. Pan NE 819; Leach v. Leach, 


US. Pick: 

N. Y.—Jones v. Butler, 87 N. Y. 
613 [aff 23 Hun 367]. 

S. C.—Kennedy v. Hill, 89 S. CG. 
462, 71 SE 974. 

Eng.—Ex p. Barber, L. R. 5 Ch. 


687; Wood v. Scoles, L. R. 1 Ch. 369; 
In re Aldridge, [1894] 2 Ch. 97; Gil- 
lan v. Morrison, 1 De G. & Sm. 421, 63 
Reprint 1131. 

See Schainman v. Somner, 81 Cal. 
A. 364, 253 P 783 (part of losses di- 
vided in different manner). 

[a] Under the civil law as ad- 
ministered in the Philippines, where 
a partnership agreement provides 
that the industrial partners shall 
share in the profits, and that all loss- 
es shall be shared by the capitalist 
partners, the industrial partner is 
not liable for a share in the difference 
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clares, in terms, what the law implies.*? 
Partner contributing only services. 
risdictions it is held that a partner who furnishes 
labor as his part of the capital cannot be required to 
bear any part of the loss of his copartner’s con- 
tribution, which was in money,*? although other 
authority is to the contrary.*? 
Proportioning losses to profits. 
nership losses are to be shared by all partners in 
the same proportion that they share profits,#* un- 
less by the agreement of the parties losses are to 
be apportioned in a different manner.*® 
ment that one partner shall pay all losses will not 
be enforced if made on a mutual mistake as to the 
amount of the losses.*® 
equal contribution of capital and agreement for an 
unequal division of profits, capital losses will ordi- 
narily be proportioned in accordance with capital 
contribution rather than in accordance with the 
ratio for division of profits.47 


In some ju- 


Ordinarily part- 


An agree- 


Where there has been an 


between the sum of the various prof- 
its from transactions and the vari- 
ous losses, if such difference repre- 
sents a loss. Criado v. Gutierrez Her- 
manos, 37 Philippine 883. 

[b] In Australia, where one part- 
ner agreed to sell his interest to an- 
other partner, with the provision that 
the former’s share of the losses of 
the partnership as shown up to a 
certain date could be deducted from 
the purchase price, and a loss was 
shown for the last year, but there 
was also shown to be undivided prof- 
its from preceding years, leaving a 
balance of profit, no deduction could 
be made. Yuill v. Kidman, 11 Austr. 
Crna OOF 

[ce] Particular agreements’ con- 
strued.—(1) Under a partnership 
agreement, providing that, if the busi- 
ness of running a plantation should be 
a failure, then one of the partners 
should be charged with two thirds of 
the expense of the crop and the 
other partner one third of the ex- 
pense, where the partnership resulted 
in loss, the proceeds of the business 
should be first deducted from the ex- 
pense account and two thirds of the 
actual loss charged to one partner 
and one third to the other. Huger 
v. Cunningham, 126 Ga. 684, 56 SE 64. . 
(2) Although ordinarily, in the ab- 
sence of an agreement to that effect 
in the contract of partnership, a part- 
ner is not liable on an accounting, 
Subsequent to a dissolution of the 
firm, for a depreciation in the value 
of the manufacturing plant which is 
the subject of the partnership, but 
the loss caused by the depreciation 
must be borne by the partnership, 
yet under a contract limiting the du- 
ration of the contract to one year, and 
allowing certain partners to retire 
at that time and receive one half the 
profits, the retiring partners are en- 
titled to an accounting for their share 
of the profits. McConnell v. Stubbs, 
124 Ga. 1038, 53 SE 698. 

Private settlement agreements gen- 
erally see infra §§ 878-894. 

46. Taylor v. Wrather, 155 Ky. 25, 
159 SW 662. 

{a] MIllustration.—Where partners, 
on entering into a dissolution agree- 
ment whereby defendant assumed all 
liabilities, estimated profits at about 
one thousand two hundred dollars, 
with a probable loss of six hundred 
dollars, actual losses of nearly five- 
thousand dollars were so much larger 
than either party contemplated that 
the contract was clearly a result of 
mutual mistake, and should not be 
enforced despite the absence of any 
fraud. Taylor v. Wrather, 155 Ky. 
25, 159 SW 662. 

Effect of mistake on private settle- 
ment agreements see infra § 884. 


47. Hasbrouck v Childs, 16 N. Y¥. 
Super. 105; Buie v. Kennedy, 164 N. 
C. 290, 80 SE 445. 
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a 
Individual liabilities of partners to an insolvent 
firm should be discharged before the deficiency is 


apportioned.*® 


Any loss properly falling within the category of 
firm business is to be proportionately shared.*® 

Loss due to one partner’s wrong. Losses due to 
breach of the partnership contract, or to 
his gross negligence, are to be borne by him exelu- 


a partner’s 


sively.°° 


Losses occurring during liquidation should be 


shared proportionately.®+ 


Under a code provision to the effect that an agree- 
ment to divide the profits implies an agreement. for 
a corresponding division of losses, unless it is other- 
wise expressly stipulated,°? an express stipulation 


48. Comstock v. Horton, 235 Mich. 
282, 209 NW 179. 

49. Craig v. Warner, 216 Mass. 386, 
103 NE 1032. 

[a] For example, where a partner- 

ship was formed between two broker- 
age firms to engage in the purchase 
and sale of damaged cotton, the prof- 
its and losses to be divided equally, 
and one of them handled a transac- 
tion in the line of the firm business 
through a third brokerage firm, and 
the transaction resulted in a loss, for 
which such partner was individually 
liable to the third firm, such partner 
could recover from its copartner one 
half of the loss. Craig v. Warner, 
216 Mass. 386, 103 NE 1032. 
’ 50. Bonis v. Louvrier, 8 La. Ann. 
4; Tygart v. Wilson, 39 App. Div. 58, 
SB NP YAS) SPAS See McCandless v. 
Crouse, 185 Ill. A. 448. 

fsils Caffery vy. Coleman, 2 La. A. 
183; Carrey v. Haun, 111 Or. 586, 
227 P 315. See Derby v. Gage, 38 Ill. 
27 (holding that the fact that one 
of several partners, who has in his 
possession all the assets of the firm, 
paid two of the partners their capital 
invested, under the belief that on the 
sale of the goods there would be no 
loss, does not bind him to anticipate 
the sale of the goods in settling with 
the other partners when called upon 
by them for an account). 

{a] For instance, losses incurred 
during liquidation of a firm must be 
shared equally where the liquidating 
partner acted as judiciously and ex- 


peditiously as could reasonably be 
expected. Caffery v. Coleman, 2 La. 
A. 183. 

52. See statutory provisions. 

53. Schainman v. Sommer, 81 Cal. 
ACESO4, 253 EP S83. 

54. Slaughter v. Burgeson, 203 
Towa, 913) 97, 220) NW (55385) .Lorbe 
v. Strauss, 155 Wis. 518, 144 NW 
184, 1136. 

“Tt is elementary that, upon the 


dissolution of a copartnership, the 
net assets of the concern must be 
divided among the partners accord- 
ing to their respective interests.” 
Slaughter v. Burgeson, supra. 

[a] For example, any balance on 
partnership accounting, after all mat- 
ters are settled if all of the part- 
ners have contributed their part of 
the capital, should be divided among 
them in the proportion of their re- 
spective interests in the net assets. 
Torbe v. Strauss, 155 Wis. 518, 144 
NW 184, 1136. 

55. Shea v. Donahue, 15 Lea 
(Tenn.) 160, 162, 54 AmR 407; John- 
son y. Ballard, 83 Tex. 486, 18 SW 
686 

“Tf there is no evidence from which 
any different conclusion as to what 
was agreed can be drawn, the shares 
of all the partners will be adjudged 
equal, upon the favorite maxim of 
chancery, that equality is equity. 
But, as Mr. Lindley tells us, the rule 
is when the partners have advanced 
unequal capitals, and have agreed 
to share profits and losses equally, 
without more, each partner is en- 
titled to his advance before division, 


\ 
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for a different division of certain losses will not in- 
clude other losses not expressly covered, and as to 


the latter division must be made in accordance with 


the provision for division of profits.°* 
[§ 861] f. Repayment of Capital. 
tion of a firm the capital remaining after payment 
of debts should be divided in accordance with the 
respective interests of the partners.°* 
been said that, in the absence of any evidence show- 
ing a contrary intent, capital will be divided equal- 


Upon dissolu- 


While it has 


ly,®® the general rule is that each partner is enti- 


and a deficiency in the capital must 
be treated like any other loss, and 
borne equally by the partners: Lindl. 
on Part., 807.” Shea v. Donahue, su- 


pra. 

56. Ky.—Rudy v. Cartwell, 3 Ky. 
Op. 484. 

Mass.—Lavoine v. Casey, 251 Mass. 
124, 127, 146 NE 241. 2 

Mo.—Chapin v. Long, 205 Mo. A. 
414, 224 SW 1012. 

N. Y.—Neudéckeé® *‘v. Kohlberg, 3 
Daly 407. 

Pa.—Adams v. Hubbard, 221 Pa. 
SLL OMAN S35: 

Tex.—Willbanks v. Rogers, (Civ. 
A.) 228 SW 265, 267. 

“In the absence of an agreement, 
express or implied, partners share 
equally in the profits and losses of 
the business; and on dissolution are 
entitled to the repayment of the cap- 
ital contributed.” Lavoine v. Casey; 
supra. 

“Hach party, under the agreement, 
would be entitled to take out of the 
business the capital which he had 


contributed.” Willbanks v. Rogers, 
supra. 
[a] For example (1) in a suit for 


an accounting by a partner furnish- 
ing a garage, machinery, and supplies, 
against a partner operating the ga- 
rage and agreeing to furnish labor, 
supplies, and expenses, if defendant 
put funds to pay therefor into the 
business, these amounts should be 
paid out of the partnership assets, 
and considered in determining profit 
or loss to be divided equally under 
the agreement whereby each could 
take out capital contributed. Will- 
banks v. Rogers, (Tex. Civ. A.) 228 
SW 265. (2) An accounting between 
copartners is to be governed by the 
copartnership agreement and _ the 
right to a return of capital invested 
by each partner is only to be de- 
stroyed by an express contrary stip- 
ulation; and, unless waived by agree- 
ment, the return of capital or other 
means furnished by each for use and 
employment in the business, is, as 
between them, an obligation of the 
partnership, which must be dis- 
charged before any final disposition 
of the profits. Neudecker v. Kohl- 
berg, 3 Daly (N. Y.) 407. 

57. Chapin-v. Long, 205 Mo. A. 
414, 224 SW 1012; Buie v. Kennedy, 
164 N. C. 290, 295, 80 SE 445; Adams 
Va, Elubbandye2 2 (Pa oul Om AGES 351 
Castrucci v. Roumegous, 31 OntWN 
160 [app dism 32 OntWN 73]. 

“The partnership, as an entity dis- 
tinct from its individual members, 
becomes indebted to them for the 
capital they advance, and upon a set- 
tlement this debt should be paid just 
as any other liability of the firm, ex- 
cept that it is subordinate to the 
prior claims of creditors. As between 
the members and the partnership, it 
is a debt, and it makes no difference 
whether the capital was contributed 
in money or in money’s worth, such 
as property.” Buie v. Kennedy, su- 
pra. 

[a] For example, on dissolution of 
a let sithi tra and the winding up of 


tled to the amount of capital that he contributed,°® 
this being regarded as a debt of the firm®’ to be 
repaid in whole if the firm assets are sufficient,*® and 
pro rata if firm assets are insufficrent.°° 


Under an 


its affairs, the capital must be re- 
turned to the partners contributing it, 
such contribution being regarded as 
a firm debt to each partner, which 
must be repaid before division of 
profits, so that, where one partner 
has advanced capital in excess of 
another, the amount advanced is a 
preferred claim. Adams v. Hubbard, 
221 Pas ib1)5 2COm AS -83ib: 

{[b] Partnership articles con- 
strued.—Where the partnership ar- 
ticles provided that in a certain 
event, which had happened, the firm 
should be dissolved and, after pay- 
ment of debts, “the partnership as- 
sets shall be proportioned and di- 
vided and Castrucci’s capital secured 
to him, ” the words “secured to him” 
mean “shall be a debt of the partner- 
ship to him.’ Castrucci v. Roume- 
gous, 31 OntWN 160 [app dism 32 Ont 
WN 73). 

58.  IJl.—Bullock v. Ashley, 90 Ill. 
102; Pearce v. Pearce, 77 Ill. 284. 

Ind.— Jackson Vv. Crapp, 32 Ind. 422. 

Iowa.—-Frederick  v. Cooper, 3 
Iowa 171. 

Ky.—Thomas v. Winchester Bank, 
105 Ky. 694, 49 SW 539, 20 KyL vas 
Chamberlain vy. Sawyers, 382 SW 47 
Wiikey 71.6; 

La.—Frigerio v. 20 La. 
Ann. 351 

- Mass.—Livingston yv. Blanchard, 
130 Mass. 341; Whitcomb v. Con- 
verse, 119) Mass... 38, 20 AmR) 311; 
Leach vy. Leach, 18 Pick. 68. 

Mo.—Chapin v. Long, 205 Mo. A. 
414, 224 SW 1012; 1013 [cit Cyc]. 

N. Y.—Jones v. Butler, 87 N. é 
613 [aff 23 Hun 367]; Neéudecker Ve 
Kohlberg, 3 Daly 407. 
aoe Owland v. Miller, 7 Phila. 

Philippine.-—Po Yeng Cheo y. Lim 
Ka “am, 44 Philippine 172. 

Ri -L——Ini re Hall, 32 Ro 1. 4245079 
A 966, 968 [quot Cyc]. 

S. C.—Wilson ve. Wilson; 474 S.C: 
30, 54 SE 227. 

Tex. —Johnston v. Ballard, 83 Tex. 
486, 18 SW 686; Washington vy. Wash- 
ington, (Cig- IS 31 SW 88. 

Firm obligations to: 

Mer bene for advances see supra § 
Third persons see supra § 859. 


Crottes, 


59. Ky.—Greenwell v. Negley, 101 
SW ae 31 KyL 144. 

N. Y.—Hasbrouck v. Childs, 16 N. 
Y. Super. 105. 


Philippine.-—Po Yeng Cheo vy. Lim 
ec Yam, 44 Philippine 172. 
I—In re Hall, -32) Ro 424. 9) 
A Tee, 968 [quot Cyg i 
En g.—_ Keen Vv. Bite. [1914] 2 Ch. 
ee Garner v. Murray, [1904] 1 Ch. 
[a] Partner entitled to all firm 
assets.— Where, under a partnership 
agreement, each partner was to sus- 
tain one half of the loss, and on set- 
tlement each would have been en- 
titled to one half of the remainder of 
the proceeds of the stock after the 
payment of debts, and one of the part- 
ners, without authority, withdrew 
from the bank certain of the part- 
nership funds and departed, ae 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 


§ 861] 


agreement for payment of a stated sum in excess 
of the one-half interest of a two partner firm, the 
sum specified for purposes of accounting, should be 
deducted from the other partner’s share after divi- 
Under an agreement for divi- 
sion of capital in certain proportions and division of 
profits in different proportions, firm assets repre- 
’ senting earning capacity rather than earnings should 
be divided in the proportions applicable to division 
Contributions of capital are not to 
be regarded as debts repayable to the contributing 
partners where a different provision has been made 
in the copartnership agreement,°? and the original 
right to a ratable return of capital may be lost by 
misconduet®*® or by contract made after 
A partner contrib- 


sion of firm assets.®° 


of capital.§t 


a partner’s 
formation of the partnership.*+* 
after writing the other partner, turn- 


ing the stock of goods over to him, 
with directions to sell and pay the 


debts, retaining all that he had paid 
into the firm, and turning the bal- 
ance, if any, over to the wife and 


child of the absent partner, and part- 
ly from the fact that the absent part- 
ner had abandoned the business, and 
that the remainder of the goods on 
hand were sold at loss, there was not 
a sufficient balance after payment of 
the debts to pay the remaining part- 
ner the amount that he had put in- 
to the firm, he was entitled to the 
whole of the proceeds of the goods. 
Greenwell v. Negley, 101 SW _ 961, 
31 KyL 144. 

Apportionment of losses involving 
capital see supra § 860. 

60. Hetzel v. Fadner, 167 Ill. A. 
92. 

[a] Illustration.—Under a _ part- 
nership contract providing that, up- 
on final accounting, one partner shall 
be entitled to receive from the copart- 
nership moneys the sum of one thou- 
sand dollars “in excess of his one-half 
interest in said co-partnership as- 
sets,’ the sum specified must be sub- 
tracted from the other partner’s half 
of the assets and added to the half 
of his copartner instead of merely 
credited on one side and not charged 
against the other individual, but 
charged merely against the firm 
which would result in a five hundred 
dollars, instead of the agreed one 
thousand dollars, balance. Hetzel v. 
Fadner, 167 Ill. A. 92. 


61. Whittle v. Davie, 116 Va. 575, 
82 SE 724. 
[a] TIllustration.—Where a _ part- 


nership, one of the two members of 
which contributed two thirds and the 
other one third of the capital, and 
who were to share in earnings in a 
different proportion, sold its plant, 
good will, ete, to a corporation, 
which distributed a part of its stock 
among its various constituent com- 
panies, including the partnership, in 
proportion to the value of the plant, 
and a part in proportion to the earn- 
ings, the stock issued based on the 
earnings was to be divided between 
the partners in proportion to their 
contributions to the capital stock, 
and not in accordance with their 
shares of earnings, since the corpo- 
rate stock did not represent earnings, 
but earning capacity. Whittle v. 
Davie, 116 Va. 575, 82 SE 724. 


62. Colo.—Groth v. Kersting, 23 
©olo7 213,47 P 393: 

Ill.—Seutt v. Robertson, 127 Ill. 
135, 19 NE 851,17 NE 14 : 


Mass.—Lavoine v. Casey, 251 Mass. 
124, 146 NE 241. 

Mo.—Chapin vy. Long, 205 Mo. A. 
414, 224 SW 1012, 1013 [cit Cyc]. 

R. I.—lIn re Hall, 382 R. I. 424, 79 
A 966, 968 [quot Cyc]. 
15 Lea 


Tenn.—Shea_ v. Donahue, 
160, 162, 54 AmR 407. 
Va.—Smiley v. Smiley, 112 Va. 490, 


492, 71 SE 662, AnnCasi1913B 1159 
{cit Cyc]. 
meee oe v. Scoles, L. R. 1 Ch. 


N. B.—Lawton Saw. Co.;.. Ltd. “v. 


PARTNERSHIP 


amount.®® 


Depreciation. 


tear.®* 


Machum, 2 N. B. Eq. 191. 

“The articles of a partnership may 
expressly provide for an equal di- 
vision of the assets, upon a dissolu- 
tion, notwithstanding an unequal ad- 
vance of capitals by the respective 
partners.” Shea v. Donahue, supra. 

“The partners may by agreement 
provide for an equal share in the cap- 
ital, although their input is unequal.” 
Smiley v. Smiley, supra. 

[a] Agreement construed as not 
changing general rule.——In re Hall, 
32 R. I. 424, 79 A 966. 

{b] Evidence held sufficient to 
show agreement.—Lavoine v. Casey, 
251 Mass. 124, 146 NE 241; Smiley 
v. Smiléy, 112 Va. 490, 71 SH 532, 
AnnCas1913B 1159. 

{c] Evidence held insufficient to 
show agreement.—Slaughter v. Bur- 
geson, 203 Iowa 913, 210 NW 553; 
Johnson v. Jackson, 130 Ky. -751, 114 
SW 260, 17 AnnCas 699. 

63. PEscallier v. Baines, 40 Wash. 
76,082) a sae 

[a] Misconduct not shown.—In 
an accounting on dissolution at the 
end of the first year, the contention 
of defendant partner that. plaintiff 
partner could not share in the named 
sum contributed to the partnership, 
because he had not furnished his 
skill and experience for the remain- 
der of the five-year term, could not 
be sustained. Lavoine v. Casey, 251 
Mass. 124, 146 NE 241. 

64. Kibby v. Kimball, 63 Iowa 
665, 19 NW 825 (where defendant 
partners bought out the other, pay- 
ing for his share by their assump- 
tion of the firm’s debts). 

65. Kaufer.v. Rothman, (N. J. 
Ch.) 1385 A 266 [aff 137 A 917 mem]. 

[a] For instance, where a _ part- 
nership agreement for equal division 
of capital on dissolution is predicated 
upon equal contribution of capital, 
and in fact one partner contributes 
less than his share, on dissolution 
the capital should not be divided 
equally, but should be divided in ac- 
cordance with the respective contri- 
butions of the partners. Kaufer v. 
Rothman, (N. J. Ch.) 135 A 266 [aff 
137 A 917 mem]. 

[b] Requirement of repayment.— 
A partner who has failed to comply 
with his engagement to contribute 
capital and who has broug‘ht in noth- 
ing may be required to make good 
the share which he agreed to furnish. 
Sangston v. Hack, 52 Md. 1738; Shir- 
oe v. Straub, 50 N. D. 872, 198 NW 

fo. 

66. Johnson v. Jackson, 130 Ky. 
751, 756, 114 SW 260, 17 AnnCas 699; 
Chamberlain v. Sawyers, 32 SW 475, 
i icvilgiho  Oronkwye. Cranoaille: toi 
App. Div. 440, 121 NYS 805 [app 
dism 199.N. Y. 522 mem, 92 NE 1082 
mem]. 

“Wxcess of capital advanced should 
be restored from the firm assets to 
the partner advancing . and 

. . unequal contribution is suffi- 
cient to contradict the idea of equal 
division of the capital.’”’ Johnson v. 
Jackson, supra. 

[a] For example (1) if the part- 
ners were to put in equal amounts of 


[47 C.J.] 1173 


uting less than he agreed can recover no more than 
he in fact contributed,®® and conversely a partner 
putting in more than his agreed share is entitled to 
the return of such excess in addition to the agreed 
Whether or not any given asset consti- 
tutes a repayable contribution to capital is a ques- 
tion determinable under the facts and circumstances 
of the particular case involved.®* 


A partner contributing the use of 


physical property is not entitled to an allowance for 
depreciation thereof arising from ordinary wear and 


Where no partner contributes any capital, none 
can claim return of capital on an accounting.®® 

A partner contributing only services is ordinarily 
entitled to no share of capital on dissolution.’° 


This 


capital, but one contributes more 


‘than the other, this excess is to be 


first repaid, and the balance equally 
divided. Chamberlain v. Sawyers, 
Bot BSW 5 eAUT/5 oA (eoe Key, Bares (al Ome a 2) emer 
stating an account between partners 
and directing distribution, a referee 
should take into account the amount 
contributed by the respective part- 
ners in excess or less than they 
should have contributed according 
to their respective interests, and 
what ever sum has been advanced by 
any partner beyond his proportionate 
share should be first paid from the 
amount of the surplus, to be distrib- 
uted according to the original inter- 
ests of the parties. Cronk v. Cran- 
dall, 1837 App. Div. 440, 121 NYS 805 
[app dism 199 N. Y. 522 mem, 92 NE 
1082 mem]. 

§ Feepay Merk of advances see supra 

67. See case infra this note. 

[a] . Held repayable contribution 
to capital. (1) Where a partner, for 
no apparent reason or consideration, 
assigned an insurance policy pay- 
able to his estate to the firm, it can 
be considered as nothing more than 
an advancement of capital by him to 
the firm, and on dissolution of the firm 
at his death his estate should be re- 
paid this amount before his partner 
would begin to share in the profits 
or the property of the estate. Chap- 
in v. Long, 205 Mo. A. 414, 224 SW 
1012. (2) Where, prior to the forma- 
tion of a partnership, a member had 
been carrying on business for several 
years under a trade name which was 
to be continued by the partnership, 
the business had been fairly success- 
ful, the articles manufactured had 
acquired a good reputation, and an 
extensive and valuable trade connec- 
tion had been established, such mem- 
ber had acquired an asset for which 
he may, in a proper case be entitled 
to credit as part of his contribution. 
Foster v. Mitchell, 3 OntWN 425, 20 
OntWR 754 fapp dism 3 OntWN 
1509, 22 OntWR 571, 3 DomLR 888]. 

68. Lawton Saw 'Co., Ltd. v. Ma- 
chum, 2 N. B. Eq. 191. 

[a] Machinery.—Lawton Saw Co., 
Ltd. v. Machum, 2 N. B. Eq. 191. 


69. Brenner v. Brenner, 9 Pa. 
Dist. 511° 
70. Ark.—Robinson v. Welker, 138 


Ark. 334, 211 SW 181. 

Iowa.—Capital Food Co. v. Globe 
Coal Co., 142 Iowa 134, 120 NW 704, 
116 NW 803. 

Ky.—Johnson v. Jackson, 130 Ky. 
751, 114 SW 260, 17 AnnCas 699. 

La.—In re Liquidation of Mitchell- 
ree Constr,’ Co. 4b" May 3:19. s2S 

Mo.—In re Adams, 215 Mo. A. 606, 
257 SW 142; Grier v. Strother, 153 
Mo. A. 292, 133 SW 404. 

Tex.—Washington v. Washington, 
Cow: A.) 31 SW 88, 89. 

70 


C.—Stanford  v. 
DomLR 864. 

Ont.—Stewart v. Esplin, 28 OntWN 
ee Cameron v. Peters, 8 OntWR 
5 

“A partner who furnishes no cap- 
ital, but contributes merely his time, 


Clayton, 


ive 1470. 


rule has been applied where the partnership agree- 


ment provided for equal division 


losses,‘? and irrespective of whether or not there was 


a partnership in the capital.7? 


Division of capital as affected by provision for 
There is authority to the effect 
that provision for equal division of profits raises a 
presumption of agreement for equal division of cap- 
ital on dissolution,’? although it has been said that 
the general rule calling for equal division of profits 
in the absence of evidence to the contrary is inap- 


division of profits. 


plicable to division of capital.”+* 


skill, and services to the partnership 
business, is not entitled, on dissolu- 
tion, to any part of the firm capital, 
but must look for his compensation 
for such time and services to his 
share of the profits of the firm busi- 
ness.” Johnson v. Jackson, 130 Ky. 
751, 756, 114 SW 260, 17 AnnCas 699. 

“If the evidence shows an agree- 
ment to enter into a partnership, and 
that one of the partners contributed 
the capital and the other the labor 
and skill, and fails to show the basis 
upon which the division is to be made 
upon dissolution, the jury would at 
least be authorized to find that the 
amount so contributed was to be first 
returned, and only the remainder 
divided.” Washington v. Washing- 
ton, supra. 

[a] MIllustrations.—(1) Where four 
orally formed an ordinary part- 
nership to undertake a certain con- 
struction contract, and one partner 
furnished no cash but was to con- 
tribute his time and experience and 
to have an equal share of profits, and, 
after dissolution and completion by 
a receiver, there was an actual loss, 
leaving an amount for distribution 
to creditors, etc., he was not en- 
titled to receive any part thereof 
where he had received a fair compen- 
sation for his services. In re Liqui- 
dation of Mitchell-Borne Constr. Co., 
145 La. 379, 82 S 377. (2) On disso- 
lution of a logging partnership, 
wherein one partner was to furnish 
experience and the other was to con- 
tribute timber if the venture were a 
success, the former lost any interest 
he may have had in the timber of 
the latter. Stanford v. Clayton, (B. 
Cc.) 70 DomLR 864. (3) On the dis- 
solution of a partnership to. which 
one partner hhaS contributed all the 
necessary capital and the other his 
labor and skill, the former is en- 
titled, after payment of partnership 
debts, and an adjustment of the ac- 
counts between the partners, and be- 
fore any division of profits, to be re- 
paid his contribution. Cameron v. 
Peters, 8 OntWR 359. 

{b] Agreement ambiguous.— 
Where the capital of a partnership is 
all contributed by one partner, there 
is an implied agreement that it shall 
revert to him on the dissolution of 
the firm in the case of a modest busi- 
ness where the partnership agree- 
ment is ambiguous and the conduct 
of the parties points to such a con- 


clusion. Stewart v. Esplin, 28 
OntWN 322. 

[ec] RBule applied to one transac- 
tion.—W here plaintiff, defendant, 


and S, while operating a sawmill 
company, desired to purchase a tract 
of timberland which was for sale 
for one thousand dollars, and the 
firm had no money with which to 
purchase the land, and plaintiff was 
unable to contribute his share of 
the purchase price, so that defendant 
and S paid for the land and took a 
deed to themselves, and the timber 
was taken and sold by the partner- 
ship, after which the land was sold 
by defendant and § for one thousand 
six hundred dollars, while defendant 
and S were trustees of the title for 
the firm, the firm was only entitled 
to share in the profits of the sale, 


PARTNERSHIP 


of profits and 


usual rules.‘* 


namely, six hundred dollars, and 
hence plaintiff’s interest in that 
transaction was limited to one third 
of that sum and he had novo right to 
any portion of the one thousand dol- 
lars capital used in such timber 
transaction. Grier v. Strother, 153 
Mo. A. 292, 133 SW 404. 

[d] Remnant of capital.—Where 
a partner advanced the firm capital, 
the other partner contributing his 
labor, the former, as between the 
partners, could withdraw a remnant 
of the capital left after winding up 
the partnership affairs. Capital Food 
Co. v. Globe Qaal.Go.; rare Iowa 134, 
120 NW 704, 116 NW 80 

71. Robinson v. Welker, 138 Ark. 
334, 211 SW 181. 

[a] Agreement silent as to di- 
vision of capital—Where a partner- 
ship agreement for dealing in live 
stock and wheat provided that plain- 
tiff was to furnish the capital and de- 
fendant to contribute personal serv- 
ices, and that profits and losses were 
to be shared equally, and was silent 
as to division of capital, on dissolu- 
tion defendant was entitled to no 
share of the capital contributed by 
plaintiff. Robinson v. Welker, 138 
Ark. 334, 211 SW 181. 

Effect of provision for division of 
profits generally see infra text and 
notes 73, 74. 

72. In re Adams, 215 Mo. A. 606, 
257 SW 142. 

[a] Ilustration.—Where, under a 
partnership agreement, one partner 
furnished the capital to purchase a 
stock of merchandise and the other 
partner contributed his labor, serv- 
ices, and experience, and was to 
share equally in the profits only, the 
first mentioned partner is entitled, 
upon dissolution of the partnership, 
to the amount contributed by him at 
the commencement of the partner- 
ship, and this is true irrespective of 
whether or not there was a partner- 
ship in the capital. In re Adams, 
215 Mo. A. 606, 257 SW 142. 

Effect of partnership in capital on 
liability for losses see supra § 860 
text and note 34. 
eke Rossie v. Garvan, 274 Fed. 

[a] For example, in the absence 
of any provision on the subject in a 
contract of partnership by which the 
partners were to share equally in the 
profits, the presumption is that they 
are entitled to share equally in its 
property and assets on dissolution. 
Rossie v. Garvan, 274 Fed. 447. 

{b] Presumption rebutted.—In a 
dissolution suit, although a copart- 
nership agreement provided for equal 
division of profits, where it also de- 
nied division until the earnings were 
sufficient to repay advancements by 
the individual partners, and the as- 
sets were insufficient for that pur- 
pose, the court properly divided the 
assets in proportion to the advance- 


ments required by the agreement. 
Koehler v. Hunter, 166 Ark. 27, 265 
SW 972 


Provision for equal division of 
profits and losses where one partner 
contributes services only see supra 
text and note 70. 

74 Smiley v. Smiley, 112 Va. 490, 
71 SE 532, AnnCas1913B 1159. 


[§ 862] g. Division of Personal Assets. 
ship personalty’® should ordinarily be sold’® and 
divided among the partners in accordance with the 
An equal partnership is always pre- 
sumed;‘® but this presumption may be rebutted by 
evidence of an express or implied agreement between 
the partners that their shares shall be unequal.?? 
Whether their shares are equal or unequal, if a part- - 
ner is indebted to the firm, such indebtedness is to 
be paid by him, before his share is ascertainable; or 
if it is not actually paid, itis to be treated as a firm 
asset and deducted from his share.®° 


[$§ 861-862 


Partner- 


This rule only 


75. What constitutes see supra §§ 
177-187. 
76. Conversion of assets into cash 


in proceedings forsaccounting see in- 
fra § 988. 
= Pate or division ‘in kind see supra 


77. See supra §§ 845-861. 
78. S.—Lesamis v. Greenberg, 
225 red, “449, 140 CCA 481. 
bar oan v. Wilson, 117 Ala. 583, 
Ill.—McKee v. Cowles, By PUD eA 
43 NE 785 [aff 59 Ill. A. 
Pets .—Curry v. Bistern “36 Ind. 
,1owa.—Proper v. Lambert, 95 NW 


Mass.—Leach v. Leach, 18 Pick. 68. 
Ont.—Spearman v. Renfrew Molyb- 
denium Mines, Ltd., 15 OntWN 343 
[app dism 17 "OntwN 466]. 
ue.—Langlois v. Dubray, 17 Que. 
Super. 328. 


79. U. S.—Chouteau  v. Barlow, 


110 U. S. 238, 3 SCt 620, 28 L. ed. 132 
Tll.—Adams v. Gordon, 98 Ill. 598. 
La.—Klotz v. Macready, 39 Lm 


Ann. 638, 2 S 203. 

Minn.—Brandt_ v.. Edwards, 91 
Minn. 505, 98 NW 647. 

Nebr.—Krigbaum v. Vindquest, 10 
Nebr. 435, 6 NW 631. 

N. J.—Molineaux v. Raynolds, 54 
N. aE Eq. 559, 35 A 536. 

Y.—Parks v. Comstock, 59 Barb. 

16 Natt 59 Barb. 37 note]. 

Pa.—MecCullough v. Barr, 145 Pa. 
459, 22 A 962. 

S. C.—Wilson v. Wilson, 74 S. C. 
30, 54 SE 227. 

fal Unequal contribution.—W here 
a partnership was formed in parol, 
each .party contributing unequal 
amounts to the partnership assets, 
on dissolution of the partnership the 
assets should be distributed between 
the persons in proportion to the 
amount originally contributed by 
each.) ~ Wilson-~v.. “Wilson, 74) S2eCs 
30, 54 SE 227, 

80. Ind.—Corbin v. Henry, 36 Ind. 
A. 184, 74 NE 1096. 


Ky. —-Greenwell v. Negley, 101 SW 


961, 31 KyL 144, 

N. Y.—-Leserman v. Bernheimer, 
113 N. Y. 39, 20 NE 869. 

Pa.—Lyons v. rons 207 Pa. 7, 56 
A 54, 99 vamSR 779. 

Ww. tag ae v. Dilcher, 83 W. 
Va. 135, (9% (SE 57 

12° Ap 


Eng.—-Binney uy " Mutrie, 


sant 160; Ross v. White, [1894] 3 oh. 


{a] Illustrations.—-(1) Under a 
partnership agreement, each partner 
was to sustain one half of the loss, 
and on settlement each would have 
been entitled to one half of the re- 
mainder of the procgeds of the stock. 
after the payment of debts. One of 
the partners, without authority, 
withdrew from the bank certain of 
the partnership funds and departed, 
thereafter writing the other partner, 
turning the stock of goods over to 
him, with directions to sell and pay 
the debts, retaining all that he had 

paid into the firm, and turn the bal- 
ance, if any, over to the wife and 
child of the absent partner. Partly 
from the fact that the absent partner 
had abandoned the business, and that 
the remainder of the goods on hand 


A BOS TA ee ee 
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§§ 862-864] 


applies, of course, in the absence of an agreement 


to the contrary.*? 


[§ 863] h. Division of Firm Realty.’? 
realty should ordinarily be sold**® and the proceeds 
divided among the partners in accordance with the 
When improvements are made upon 
firm realty by a partner, he is entitled to be treated 
as a creditor of the firm therefor.*® ; 

[§ 864] i. Profitss°—(1) Ascertainment and De- 
In the absence of a special agreement 
the profits of the firm upon its dis- 
solution®® are the balance remaining after the pay- 
ment of all its debts, including its liabilities to its 
members for advances and for capital,*® deduction 


usual rules.§* 


‘termination. 
on the subject,** 


PARTNERSHIP 


depreciation of capital originally invested.°? 


eye ON ft ea ba ho 53 
Where 


profits-are proportioned according to capital ad- 


Firm 


uted.®3 


of bad accounts,9® expenses,?+ and allowance for 


were sold at loss, there was not a 
sufficient balance after payment of 
the debts to pay the remaining part- 
ner the amount that ‘the had put into 
the firm. It was held that he should 
have received the whole of the pro- 
ceeds of the goods. Greenwell v. 
Negley, 101 SW 961, 31 KyL 144. 
(2) Where the interest of one partner 
was attached by his individual cred- 
itor, the liquidating partner was not 
bound to pay over his share to him, 
until the attachment was determined. 
Lyons v. Lyons, 207 Pa. 7, 56 A 54, 
99 AmSR 779. 

{b] Application of surplus. to 
partnership debt.—Where a partner, 
taking title to his copartner’s proper- 
ty for the sole purpose of obtaining 
a loan thereon for partnership pur- 
poses, retained it after release of 
lien and termination of the firm busi- 
ness, and collected rents, paid for 
repairs, interest, etc., and then had 
a surplus, he could pay the surplus 
on the partnership debt for his co- 
partner by way of exoneration from 
his own liability thereon, and is en- 
titled to a credit on rents collected 
for the interest paid on the debt. 
Dileher v. Dilcher, 88 W. Va. 135, 97 
SE 579. 

81. Scudder v. Ames, 89 Mo. 496, 
14 SW 525. 

82. Conversion of firm realty in- 
to personalty see supra §§ 198-200. 

What constitutes firm realty see 
supra §§ 188-204. 

83. Conversion of assets into cash 
in proceedings for accounting see 
infra § 988. 

Sale or division in kind see supra 


§ 858. 

84 See supra §§ 845-861. 

85.-. Lyman v. Lyman, 15:F.. Cas. 
No. 8,628, 2 Paine 11; Cooper v. Fred- 


erick, 4 Greene (lowa) AQ Sse HP IKE ¥. 


Moore, 99 N. C. 85, 5 SE 389, 6 AmSR 
489. 
86. Profits as partnership proper- 


ty see supra § 184. 

Profits subsequent to dissolution 
see passim supra F 

87. Molineaux Vv. Raynolds, 54 N. 
J. Ha? 5595 35 A 5365) “Braun's App., 
105 Pa. 414 (where a part of the 
profits was added to the capital, dur- 
ing the progress of the firm). 

88. Ascertainment of profits be- 
fore dissolution see supra §§ 231, 232 


89. Cal.—Coward v. Clanton, 79 
Cali 23,e2l) PB 359; 
Conn.—Lacon v. Davenport, 16 


Conny 338i’. 

Ill1—Norris v. Rogers, 107 Ill. 148. 

Ky.—Clift v. Stoeckdon, 4 Litt. 215. 

Mass.—Washburn v. Goodman, 17 
ye sali), 

Y.—Oppe v. Webensdorfer, 7 
NYSt 283. 

N. C.—Moseley v. Taylor, 173 N. C. 
286, 91 SE 1035, LRA1917E 875; Buie 
We Kennedy, 164 N. Cc. 290, 80 SE 445. 

Oh.—Gill v. Geyer, 15 Oh. St. 399); 
Meyer v. Oberhelman, 6 Oh. Dec. 
(Reprint) 1751, 10 AmLRec 686. 

Or.—Woldenberg v. Berg, 45 Or. 
291 TT PLOTS. 

R. I.—Smith v. Smith, 18 R. I. 722, 
29 A 584, 30/A 602. 

Utah.—Kmnauss v. 7 Utah 
“182, 26 P.295. 


Cahoon, 


Vt.—Brigham v. Dana, 29 Vt. 1. 

Eng.—Dinham y. Bradford, L. R. 5 
Ch. 519; Badham v. Williams, 86 L. 
T. Rep. NS: 9H. 

Man.—Clark v. Wilson, 23 Man. 10, 
10 DomLR 360, 23 WestLR 258, 3 
WestWkly 937. 

“Profits are the excess of returns 
over advances; the excess of what is 
obtained over the cost of obtaining it. 
Losses, on the other hand, are the ex- 
cess of advances ‘over returns; the 
excess of the cost of obtaining over 
what is obtained. The expressions 
‘net profits’ and ‘gross profits’ are 
met with in the books, but they are 
inaccurate. ‘Profits’ and ‘net prof- 
its’ are, for all legal purposes, syn- 
onymous expressions. All profits 
are necessarily net, and no profits 
can possibly be gross. But the term 
‘gross profits’ is sometimes used to 
designate the returns. This use of 
the term, however, is inaccurate. A 
business is susceptible of ‘gross re- 
turns’ and ‘net returns,’ and ‘profits’ 
is the synonym of ‘net returns.’ The 
distinction between profits, on the 
one hand, and gross returns on ete 


other hand, is obvious.’ Bu 
ney 164 N. Clr290) 29385 80. sii 
[a] For example (1) for purposes 


of an accounting between the part- 
ners, partnership assets mean the as- 
sets remaining after payment of all 
the partnership debts, including bal- 
ances due any of the partners. Clark 
v. Wilson, 23 Man. 10, 10 DomLR 
360, 23 WestLR 258, 3 WestWkly 
937. (2) On dissolution the estate 
of a deceased partner who contribut- 
ed all the capital was entitled to re- 
imbursement for the amount invested 
before the other partner, who had 
contributed only services, could 
claim profits. Moseley v. Taylor, 173 
N. C. 286, 91 SE 1035, LRA1917E 875. 


{b] Under the civil law as ad- 
ministered in the Philippines, the 
share of an industrial partner in 


profits is in the difference between 
the total of the various profits from 
transactions and the various losses, 
if such difference represents a profit. 
Criado v. Gutierrez Hermanos, 37 


Philippine 883. 

90. McCulsky v. Klosterman, 20 
Or LOS. 25) P3665 #0 MIRATTS 5: 

[a] For example, the losses in- 


curred in the prosecution of a busi- 
ness which are to be deducted in as- 
ecertaining the net profits of such 
business necessarily include such ac- 
counts as are to be treated as bad 
and uncollectable. McCulsky v. 
Klosterman, 20 Or. 108, 25 P 366, 10 
LRA 785. 

91. Masters v. Brooks, 
Div. 874, 117 NYS 585. 

[a] Gratuities paid brokers to in- 
fluence business.—Masters v. Brooks, 
182 App. Div. 874, 117 NYS 585. 

92. Buie v. Kenneay, WG ASC IN Gu. e 
290, 80 SE 445. 

[a] For example, the amount by 
which the capital of a partnership, 
consisting of turpentine trees, has 
been reduced in value by use in the 
business, as by the sale of the manu- 
factured product, should be deducted 
from the gross returns in making 


132 App. 


vaneed, the latter should be valued in accordance 
with the valuation of articles at the times contrib- 
Profits accrued pending dissolution are 
divisible just as profits before dissolution proceed- 
ings were begun.°+ 
lected, are ordinarily excluded,” although a certifi- 
cate of indebtedness due from a third party may 
constitute divisible firm profits.°° 
to be figured on the 
has been construed as meaning retail, rather than 
wholesale, value.” 

Interest?’ on undrawn profits will be allowed 


Profits accrued, but not col- 


Where profits are 
“market value,” the latter term 


settlement, in determining the profits 
to be divided. Buie v. Kennedy, 164 
N. C. 290, 80 SE 445. 


' ed Rudy v. Cartwell, 3 Ky. Op. 
84, 

[a] For example, in a partner- 
ship, where ‘equal interests invested 


are to bear equal profits, the value 
of the articles put in the business at 
the time furnished is the basis for 
determining the capital advanced. 
Rudy v. Cartwell, 3 Ky. Op. 484 

Valuation of firm asets generally 
see supra § 855. 

94. Ruppe v. Utter, 76 Cal. A. 19, 
243 P 715; Eugster v. Hugster, 89 N. 
J. Eq. 531, 104 A 135. 

[a] For example, a partner suing 
for dissolution could not object to 
the award of a share of the profits to 
the other on the ground that there 
was an equitable partnership termin- 
able at the option of either, and that 
the filing of her complaint terminated 
it, and defendant thereafter had no 
right to share in the profits. Eug- 
ster v. Eugster, 89 N. J. Eq. 531, 104 


AGTSG: 

95. Bower v. Collinsworth, 187 
Ky. 1, 218 SW 455; Harrison v. Mad- 
Cie OUND PS: stl On Dom ans Cos tliG 
EKastLR 101. See Tunstall v. Mc- 
Kechnie, “(Bi C.)) “L0™ WestL Re 3172 
(holding that the net profit of a part- 
nership business for purposes of an 
account is the gross profit less’ the 
running expenses, moneys earned but 
not received appearing as credits of 
the firm_or book debts). 

[a] For example, in a partnership 
accounting between physicians, mon- , 
ey must be actually received as well 
as earned before it can be divided 
as profits. Harrison v. Mader, 47 N. 
S. 1, 9 DomLR 385, 13 EastLR 101. 

[b] Account in hands of lawyer 
for collection.— Where a contract be- 
tween plaintiff and defendants for 
the purchase and sale of cattle pro- 
vided for a division of profits, a check 
for the purchase price of the cattle 
sold, not paid, but placed in the 
hands of a lawyer for collection, does 
not constitute profits until payment. 
Bower vy. Collinsworth, 187 Ky. 1, 218 


Sw 455. 

96. Philpot v. Shelby, (Ark.) 289 
SW 781. 

[a] For example, a certificate of 
indebtedness received by a deceased 
partner for road work by a copart- 
neni will be apportioned among 
the surviving copartners after ex- 


penses are paid. Philpot v. Shelby, 
(Ark.) 289 SW 781. 


97. Hughes v. Love, 136 Mich. 
169, 98 NW 977, 138 Mich. 281, 101 
NW 536. 

[a] Illustration.—In computing 


profits on the sale of timber by one 
partner misappropriating firm as- 
sets, under a decree providing that 
he shall be charged with the market 
value of such assets if his books Go 
not show the actual money received, 
“market value” should be construed 
to mean the retail, and not the 
wholesale, price. Hughes v. Love, 
136 Mich. 169, 98 NW 977, 138 Mich. 
281. 10 NW 536. 

9744. Interest generally see infra 
§ 876 and cross references there 


ATO" [47> Cs5.] 


where the partners have so agreed,®® but not in the 
An interlocutory judgment 
settling the accounts up to a certain date and silent 
as to interest on undrawn profits precludes allow- 
ance of interest up to such date,t but not beyond it.? 
In determining profits 
after dissolution, it may be proper to make an al- 


absence of agreement.?® 


Allowance for services. 


lowance for skill and services.® 
Profits arising from conversion. 


account for profits made by conversion of firm prop- 


erty.* 
[6 865] (2) Division. 


sequent profits. Neither partner is 
given. 
Kirkwood v. Smith, 132 App. 


758, 117 NYS 686 


99. Kirkwood v. Smith, supra. 

1. Kirkwood v. Smith, supra. 

2. Kirkwood v. Smith, supra. 

8. Moore v. Rawson, 199 Mass. 
493, 85 NE 586. 

[a] Illustration.—Where, after 


dissolution of a firm, defendants con- 
tinued the business in good faith, 
using the good will of the old firm 
and a portion of the capital belong- 
ing to plaintiff, the retiring partner, 
and in a suit for an accounting plain- 
tiff elected to take the income of his 
share of the capital so used instead 
of interest, defendants were entitled 
to an allowance for their skill and 
services in conducting the business 
in determining the profits apportion- 
able to such capital. Moore v. Raw- 
son, 199 Mass. 493, 85 NE 586. 


4 Gordon v. Holland, 82 L. J. P. 
(eh tenls 
[a] FProperty sold and repur- 


chased.—One partner who has wrong- 
fully and unknown to his partner 
sold firm property to a bona fide pur- 
chaser for value without notice 
stands in a fiduciary relation to his 
partner upon his subsequent repur- 
chase of the property sold, and hence 
does not come within the rule pro- 
tecting a purchaser who has notice 
when he takes from a purchaser who 
had no notice, so that he is liable to 
account to the other partner for any 
profits thereafter made on the prop- 
erty. Gordon v. Holland, 82 L. J. P. 
(On Resale 

5. Ascertainment and division of 
profits before dissolution see supra 
§§ 231, 232. 

What constitutes profits on disso- 
lution see supra § 864. 


6. Nev.—Beck v. Thompson, 22 
Nev. 109, 36 P 562. 

N. J.—Hartman v. Woehr, 18 N. J. 
Eq. 383. 


N. Y.—King v. Leighton, 100 N. Y. 
386, 3 NE 594; Wight v. Wood, 85 N. 


402; Zo Vv. Rogers, 8 NYSt 284. 
131 A 276. 

Va.—Garrett v. Bradford, 28 Gratt. 
(69 Va.) 609. 


Can.—Marwick v. Kerr, 53 Can. S. 
C. 1, 29 DomLR 446 Laren app 24 Que. 
(ee, gy 321, 25 DomLR 250]. 

[a] Rule applied under Partner- 
Bas Act.—Froess v. Froess, 284 Pa. 
369, 131 A 276. 

[b] Under the civil law as admin- 
istered in Porto Bico, a partner who 
managed the firm during its existence 
and took charge thereof upon disso- 
lution is responsible for the payment 
to the other partners of their share 
of the profits. Colon v. Roig, 7 Porto 


The profits of a firm on 
dissolution® should be divided among all the part- 
ners,® unless one of them has disposed of’ or for- 
feited® his right to participate in profits. 
statute providing that, after a partner has given no- 
tice of his renunciation of the partnership, he can- 
not claim any of its subsequent profits and his ¢o- 
partners may proceed to dissolve the partnership, a 
partner voluntarily withdrawing from the partner- 
ship and giving notice thereof cannot claim any sub- 
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ble.+° 


profits.1? 


Proportions payable to partners. 


[§§ 864-866 


ages measured by anticipated profits for a prema- 
ture dissolution for which each is equally responsi- 
A partner who has excluded his copartner 
from the partnership business is liable to account 
to the excluded partner for the latter’s share of the 


In the absenee 


of proof of a contrary agreement, all partners share 


A partner must 


equally in the profits on dissolution of the firm.*? 
An unequal division of prefits is proper, however, 


where such division has been expressly or impliedly 


Under a 


[§ 866] 
entitled to dam- 


Rico sie ns Sobel DS 

7. White v. Reed, 124 N. Y. 468, 
26 NE 10387. 

8. Jackson v. Jackson, 224 Fed. 
888, 140 CCA 332; Yoos v. Doyle, 4 
LackLegN (Pa.) 128; Taylor "Ne 
Hutchison, 25 Gratt. (66 Va.) 536, 
18 AmR 699. 

[a] Right to profits forfeited by 
ceasing to participate in firm affairs. 
Tie v. Doyle, 4 LackLegN (Pa.) 

[b] Right forfeited by withdrawal 
of all capital.—Taylor v. Hutchison, 
25 Gratt. (66 Va.) 536, 18 AmR 699. 

[c] Refusal to contribute share of 
capital. Jackson v. Jackson, 224 
Fed. 888, 140 CCA 332. 

9. Curtin v. Moroney, 117 Okl. 276, 
246 P 232. 


\ 


10. Singer v. Heller, 40 Wis. 544. 
11. Zimmerman ‘v. Harding, 227 
U. S. 489, 38 SCt 387, 57 L. ed. 608 
(exclusion wrongful); Karrick v. 


Hannaman, 168 U. S. 
42 L. ed. 484. 

[a] Where the court permits one 
partner to conduct the partnership 
business pending a suit for dissolu- 
tion and accounting, he is accounta- 
ble for the other partner’s share of 
the profits made up to the time of a 
decree of dissolution. Zimmerman v. 
Harding. 22a os Soy oe OC oes 
57 L. ed. 608 (where the court re- 
fused plaintiff’s application for ap- 
pointment of a receiver pendente lite 
and permitted defendant partner to 
continue to conduct the partnership 
business). 

Profits subsequent to dissolution 
see passim supra § 852. 


328, 18 SCt 135, 


12. I1l.—Van Housen v. Copeland, 
eee 74, 54 NE 169 [aff 79 Ill. A. 

Ky.—Honore v. Colmesnil, 1 J. J. 
Marsh. 506. 

Miss.—Randle v. Richardson, 53 
Miss. 176. 


Mo.—In re Adams, 215 Mo. A. 606, 
614, 257 SW 142. 

Porto Rico.—Colon v. Roig, 7 Porto 
Rico: 37. 

Eng.—Webster v. Bray, 7 Hare 159, 
27 EngCh 159, 68 Reprint 65; Eng. 
Partn. Act (1890) § 24 (1). 

“In the absence of an agreement 
or evidence as to the proportions of 
profit and loss to be divided between 
the parties, the presumption is in fa- 
vor of the equality of the shares. It 
makes no difference that one part- 
ner contributes all the capital and 
the other only services or skill, for 
the court cannot set a proportionate 
value upon these respective contribu- 
tions. 5 This doctrine must be 
kept distinct from divisions of cap- 
ital and repayment of capital on 
winding up. It relates only to divid- 


agreed upon by the parties.?? 
failed to pay in his agreed share of capital is not 
entitled to share equally in firm proftts.1+ 

Profits made in illegal partnership transactions 
cannot ordinarily be recovered, although there is au- 
thority allowing recovery where it can be had with- 
out setting up the illegal transaction, or where one 
partner is in possession of profits of an illegal but 
completed transaction.t® 
j. Winding Up Firm Business'®— (1) 
Compensation for Services. 


A partner who has 


Ordinarily a partner is 


ing profit and loss, but does not alter 
the treatment of capital, as if a debt, 
to be first paid before profits are di- 
vided.” 1 Bates Partn. § 181 [quot 
In re Adams, supra]. 

[a] Where each partner contrib- 
uted equal capital, the profits ob- 
tained should be apportioned between 


the partners in equal shares. Colon 
V. GO1S. &  BOrtoliniconste 
[b] Rule applied.—Where, under 


a partnership agreement, one partner 
furnished the capital to purchase a 
stock of merchandise and the other 
partner contributed his labor, serv- 
ices, and experience, and was to share 
equally in the profits only, the first 
mentioned partner is entitled, upon 
dissolution of the partnership, to the 
amount contributed by him at the 
commencement of the partnership, 
and thereafter to an equal share of 
the profits thereof. In re Adams, 215 
Mo. A: 606... 257. Sw 142. 

Equal division of pronts of going 
concern see supra § 232 


aN rk.—Moore v. Trieber, 31 Ark. 
Cal.—Little v. Galdwell, 112 Cal. 
27, 44 P 340. 


Md.—Fleischmann v. Gottschalk, 70 
Md. 523, 17 A 384; Welsh v. Canfield, 
60 Md. 469. 

Mass.—McMurtrie v. Guiler, 183 
Mass. eee 67 NE 358. 

N. Y.—Davenport v. Morrissey, 14 
App. Div. 586, 44 NYS 29 [aff 154 
N. Y. 782 mem, 49 NE 1095 mem]; 
Matter of Laney, DOe Eun. a2 NYS 
443 [aff 119 N. Y. 607 mem, 23 NE 
1143 mem]; Gimpel v. Wilson, 10 
Misc. 153, 30 NYS 942; Conville v. 
Shook, 24 "NYS 547 [aff 144 N. Y. 686, 
39 NE 405]. 

Eng.—Binney v. Mutrie, 12 App. 
Cas. 160; Straker v. Wilson, Tas Re 
Ch. 503; Browne v. Collins, L. R. 12 
Hq. 586; Peacock ‘v. Peacock, 2 
Campb. 45, 170 Reprint 1076; Bell 
v. Barnett, 21 Wkly. Rep. 119. 

[a] Implied agreement.—W here 
the contract between partners is si- 
lent as to the distribution of profits, 
equity will adjust the rights of the 
partners to profits gn the basis of 
what their intention was, as shown 
from all the facts of the case. Mc- 
Murtrie v. Guiler, 188 Mass. 451, 67 
NE 358. 

14>) ‘Com iv. )/Pierce,. 22 ls, Ae 43 
(where the partner who had sold firm 
goods and appropriated the proceeds 

was charged with the cost price 
thereof and the net profits thereon); 
Smith v. Hazelton, 34 Ind. 481. 
jan’ Effect of illegality see supra § 

Recovery of profits of illegal trans- 
action generally see Contracts § 446. 

16. Winding up on death of part- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


% 


reg 


§ 866] 


not entitled to compensation for his services in wind- 
ing up firm affairs after dissolution,’ this doctrine 
being in accordance with the general rule denying 
compensation to a partner for services before dis- 
solution,'® and resting upon the duty implied from 
the partnership relation to contribute services free 
As this rule rests upon the implied in- 
tention of the parties in entering into the partner- 
ship, it will not be applied when the parties have ex- 
pressly agreed that compensation may be had,?° or 
if the cireumstaneces show an implied agreement for 


of charge.?® 


ner see ener § 652. 
S.—cConsaul v. Cummings, 
22 U.S. 262, 32 SCt 83, 56 L. ed. 192; 
eceeion Vv. Buckley, 175 Fed. 57, 99 
CCAWT3, 27, GRANS 541; 220 AnnCas 
1057 [reh den 177 Fed. 395, 101 CCA 


547); duyman v. liyman; 15° HR) Cas. 
No. 8,628, 2 Paine 11. 
at on Shelton yv. Knight, 68 Ala. 
8. 
Ill.—Kimball v. Lincoln, 5 Ill. A. 
316. 
Iowa.—McFarland v. McCormick, 
114 Iowa 368, 86 NW 369. 
Mass.—Wiggins v. Brand, 202 
Mass. 141, 88 NE 840; Dunlap v. 
Watson, 124 Mass. 305. See Thayer 


v. Badger, 171 Mass. 279, 50 NE 541 
(recognizing the rule, but holding 
that it was not error to refuse to rule 
as a matter of law that a surviving 
partner had no right to turn over 
to a new firm, of which he was a 
member, merchandise of the old firm 
to be sold on commission by the new 
firm, since circumstances might exist 
which would justify the liquidating 
partner in getting compensation for 
winding up firm affairs). 
Mich.—Loomis vy. Armstrong, 49 


Mich. 521, 14 NW 505; Heath v. 
Waters, 40 Mich. 457. 
Nebr.—Lamb v. Wilson, 3 Nebr. 


eek ) 496, 92 NW 167 
. Y.—King Vv. Leighton, LOO-N. Yi 

386, 3 NE 594; Rhein v. Peeso, 194 
App. Div. 274, 185 NYS 150; Burgess 
v. Badger, 82 Hun 488, 31 NYS 614; 
Coursen v. Hamlin, 9 N. Y. Super. 
513. 

Oh.—Hellman v. Mendel, . Oh, Dec. 
ope) 829, 8 AmLRee 360. 


926" ise eA 439: Garretson Vv. Brown, 
185 Pa. 447, 40 A 293; Jennings’ Case, 
157 Pa. 620, 27 A 532; eshuiver's App, 
118 Pa. 427 note, 12 A 553; Murphy 
v. Marvel, 49 Pa. Super. 576; Rob- 
ertson v. Schwenk, 18 Pa. Co. 577. 

Tenn.—Brien v. Harriman, 1 Tenn. 
Ch. 467. 

Nex——Phenix Wand, Co; .v: Hxall, 
(Civ. A.) 159 SW 474. 

Va.—Forrer v. Forrer, 29 Gratt. (70 
Va.) 134. 

W. Va.—Smith v. Brown, 44 W. Va. 
342, 30 SE 160; Hyre v. Lambert, 37 
W. Va. 26, 16 SE 446. 

Can. Liggett v. Hamilton, 24 Can. 
S.C. 665 

“The general rule is that in closing 
up a partnership business the part- 
ner who liquidates is not entitled to 
anything for his services, but must 
account for the profits upon any 
transactions originating prior to the 
dissolution, but which were obtained 
in closing up such contract after dis- 
solution.” Rhein v. Peeso, 194 App. 
Div. 274, 276, 185 NYS 150. 

[a] Where one of the partners as- 
sumed the duty of liquidation, in the 
absence of any express agreement, he 
was not entitled to compensation for 
such services. Wiggins v. Brand, 202 
Mass. 141, 88 NE 840. 

[b] Particular item of firm busi- 
ness.—Where partnerships are equal 
and there is no stipulation in the 
partnership agreement for compen- 
sating a surviving partner for set- 
tling up the partnership business, nor 
an agreement between the partners 
upon voluntary dissolution of the 
partnership, providing for extra com- 
pensation to the partner who remains 
in charge of a particular item of firm 
business, fies latter is entitled to no 


49 Pa. Super. 
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extra compensation for such services. 
Phoenix Land Co. y. Exall, (Tex. Civ. 
A.) 159 SW 474. 

[ec] Under the civil law as admin- 
istered in the Philippines, no member 
of a partnership is obliged to render 
services in liquidating its business 
without compensation, and a member 
performing such services is properly 
remunerated therefor. Criado  v. 
Ses ez Hermanos, 387 Philippine 

83. 


] In England (1) it has been 
held that ordinarily a liquidating 
partner is entitled to compensation 
for services rendered in winding up 
the firm affairs after dissolution. 
Yates v. Finn, 13 Ch. D. 839; Feather- 
stonhaugh vy. Turner, 25 Beayv. 382, 53 
Reprint 683; Brown v. De Tastet, 
Jac. 284, 4 EngCh 284, 37 Reprint 858; 
Crawshay v. Collins, 2 Russ. 325, 3 
EngCh 325, 38 Reprint 358, 15 Ves. 
Jr. 218, 33 Reprint 736, 19 ERC 682. 
(2) But such compensation has been 
denied where the liquidating part- 
ner claiming the same was also ex- 
ecutor or administrator of the estate 
of his deceased copartner. Stocken v. 
Dawson, 6 Beav. 371, 49 Reprint 869 
faff 17 L. J..Ch. 282]; Macdonald v. 
Richardson, i Giffard 81, 65 Reprint 
833; Burden y. Burden, 1 Ves. & B. 
170, 35 Reprint 67. (3) A partnership 
composed of B and C has been denied 
commissions for collecting debts orig- 
inally due the former firms of A and 
B, and of A, B, and C. Whittle v. Mc- 
Farlane, 1 Knapp 311, 12 Reprint 338. 

18. Efner v. Reynolds, 105 Nebr. 
646, 181 NW 522; Murphy v. Marvel, 
576, 579. 

“The law that a partner is only en- 
titled to such compensation for in- 
dividual services as is authorized by 
contract applies to a managing part- 
ner while he is engaged in winding 
up partnership affairs.’”’ Efner v. 
Reynolds, supra. 

“When no express contract is 
made for payment to a partner for 
his services in the partnership busi- 
ness, the law will not imply one 

. and this applies to a liquidat- 
ing partner as well as one engaged 
in the management of an active busi- 
ness.” Murphy v. Marvel, supra. 

Compensation for services during 
ete ie of partnership see supra 

oV. 

19. Consaul v. Cummings, 222 U. 


S. 262, 32 SCt 83, 56 L. ed. 192; Wig- 
gins v. Brand, 202 Mass. 141, 88 NE 
840; Hoag v. Alderman, 184 Mass. 


217, 68 NE 199; Ames v. Downing, 8 
NivilesObsr cit 1) Bradissurrs 3225 
Brown v. McFarland, 41 Pa. 129, 80 
AmD 598; Beatty v. Wray, 19 Pa. 516, 
57 AmD 677. 

[a] For example, where a partner- 
ship had ceased to do business, but 
had not been dissolved, it was the 
duty of each partner to aid in the set- 
tlement of the firm affairs without 
compensation. Wiggins v. Brand, 202 
Mass. 141, 88 NE 840. 

20. Gray v. Hamil, 82 Ga. 375, 10 
SE 205, 6 LRA 72;. Pierce v. Cubberly, 
19 Ind. 157; Garretson v. Brown, 185 
Pa. 447, 460, 40 A 293. 

“That a liquidating partner is not 
entitled to charge for his services, 
without express agreement, is too 
well settled to require citation of 
authorities; but it seems to be equal- 
ly well settled, and is certainly good 
law, that if an agreement is made, 
he can make such charge.’ Garret- 
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compensation;2! and a liquidating partner ordina- 
rily has power to compensate another partner for 
services rendered during liquidation.?? 
ment for compensation after dissolution will not 
ordinarily be implied from the existence of an agree- 
ment for compensation prior to dissolution,?* or 
from the fact that a copartner received compensation 
for his part in winding up firm 
ing partner is entitled to compensation for services 

in excess of those he was obligated to render as 

such,?®> and for extra services imposed upon one - 


An agree- 


affairs.2* A liquidat- 


son v. Brown, supra. 

21. '-Conn.—Utley’. v: )Smith,; 24 
Conn. 290, 68 AmD 163. 

Til. _Maynard v. Richards, 166 Ill. 
466, 46 NE 1138, 57 AmSR 145 {aff 61 
UAT oo Olle 

Ky.—Honore v. Colmesnil, 1 J. J. 
Marsh. 506; Clement v. Ditterline, 11 
SW 658, ill. KyL 294. 

N. J..-Hutchinson v. Onderdonk, 6 
N. J. Eq. 277 [rev on facts 6 N. J. 
Eq. 632]. 

Ae cag Sane v. Chamberlin, 16 Vt. 

22. Leserman v. Bernheimer, 113 
ING Yn 395 ZONE: 869. 

[a] For exampie, a _ liquidating 
partner who, by the articles of dis- 
solution, is given power to act for 
the firm, to collect and dispose of 
assets to the best advantage, to com- 
promise and settle claims, and to 
“meet all the obligations and debts 
of the copartnership,’’ has authority 
to compensate another partner for at- 
tending to an action against the firm. 
Leserman v. Bernheimer, 113 N. Y. 
39, 51, 20 NE 869. 

23. McCullough v. Barr, 145 Pa. 
459, 22 A 962; Murphy v. Marvel, 49 
Pa. Super. 576. 

{a] For instance, where one part- 
ner managed the business at a stat- 
ed salary aS per an agreement that 
he should be paid for services in run- 
ning the firm business, and after the 
firm had been dissolved at the man- 
aging partner’s instigation he con- 
tinued to run the business during the 
period of liquidation, he was not en- 
titled to compensation for services 
during the latter period, the agree- 
ment to pay him for services during 
the existence of the firm not being 
construed so as to cover services 
after dissolution-and during liquida- 
tion. Murphy v. Marvel, 49 Pa. Su- 
per. 576. 

24. Ruggles v. Buckley, 177 Fed. 
395, 101 CCA 547 [den reh 175 Fed. 
57, 99 CCA 73,°27 LRANS 541; 20 
AnnCas 1057]. 

[a] For instance, where the firm 
of Ruggles & Buckley was engaged, 
among other things, in the business 
of conducting certain trust land in- 
vestments, and it was provided that 
third party investors in the trust 
land transactions should pay a per- 
centage of profits to Ruggles for his 
services in managing the transac- 
tions, which Ruggles received for ac- 
count of the firm of Ruggles & Buck- 
ley, and, after dissolution of the firm 
and appointment of a receiver, Buck- 
ley was employed at a salary by the 
receiver to wind up the general busi- 
ness, and Ruggles continued to man- 
age the trust land business, but with- 
out any express agreement as to com- 
pensation, Ruggles was entitled to no 
compensation for services after disso- 
lution, but must be deemed to have 
performed them on the same basis 
as before dissolution. Ruggles v. 
Buckley, 177 Fed. 395, 101 CCA 547 
[den reh i75 “Red? 57, S9SCCAS TS 27 
LRANS 541, 20 AnnCas 1057]. 

25. Maynard v. Richards, 166 Ill. 
466, 481, 46 NE 1138, 57 AmSR 145 
[aff 61 Ill. A. 337]; Lamb v. Wilson, 
3 Nebr. (Unoff.) 496, 92 NW 167, 168; 
Zell’s App., 126 Pa. 329, 17 A 647. See 
Gouinlock v. Baker, 4 OntWR 118 
(holding that the two partners of a 
dissolved firm of architects were 
each entitled to remuneration for the 
work on outstanding firm contracts 
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partner by the indefensible misconduct of his co- 
A liquidating partner appointed by the 
court is entitled to compensation by virtue of his 
Under a statute permitting compen- 
sation to trustees winding up a business,?* a sur- 
viving partner is not ordinarily to be regarded as 
such a trustee, even though he does act as liquidator 


partner.?® 


appointment.?* 


of the partnership business.??° 


[§ 867] (2) Allowance for Expenses in Winding 
A partner who incurs a lability or expends 
‘money in winding up the affairs of the firm is enti- 
tled tobe credited therewith on the final account- 
ing, and to be indemnified by his copartners there- 
for, provided he has acted reasonably in the per- 
formance of his duties as a winding-up partner,*+ 
including expenses incurred in connection with lti- 


Up.*° 


which they respectively carried to 
completion). 

“Where . the surviving part- 
ner renders services in excess of the 
mere winding up of the partnership 
affairs, he will, under certain cir- 
cumstances, be entitled to compensa- 
tion for such excess. . The most 
usual cases, where the. surviving 
partner is allowed compensation, 
are cases where he_ successfully 
continues the business of the firm, 
or successfully completes an_ en- 
terprise in which the firm has been 
engaged, SOmeschet sea substantial 
benefit is received from his efforts. 
The amount of compensation will 
vary according to the state of the ac- 
counts, the nature of the business, 
the difficulty and results of the un- 
dertaking, and its necessity or desir- 


ability.” Maynard v. Richards, su- 
pra. 
26. Mattingly v. Stone, 35 SW 921, 


18 KyL 187; Clement v. Ditterline, 
11 SW 658, 11 KyL 294; Airey v. 
Borham, 29 Beav. 620, 54 Reprint 
768. 

27. Efner v. peer nels, 109 Nebr. 
275, 190 NW 86 

“after a as has dissolved a 
-commercial partnership, stated an ac- 
count between the partners, ordered 
a sale of the partnership property 
and appointed the managing partner 
to conduct the partnership enter- 
prise until the judicial sale is made, 
he may be allowed reasonable com- 
pensation for his services under his 
appointment, without regard to his 
salary as fixed by the partnership 


agreement.” Efner v. Reynolds, su- 
pra. : ae 
28. See statutory provisions. 


29. Livingston Vv. Livingston, 
ay 26 DomLR 140 [mod 32 Ont. 

L. 440, 7 OntWN 406, 20 DomLR 
960]. 

[a] For example, a_ surviving 
partner is not a trustee in carrying 
on the business of a partnership 
pending proceedings for its winding 
up, and is not entitled, under a stat- 
ute, relating to trustees, to compen- 
sation for such services. Livingston 
vy. Livingston, (Can.) 26 DomLR 140 
Tmod 32 Ont. L. 440, 7 OntWN 406, 
20 DomLR 960]. 

30. Winding up on death of part- 
mer see supra § 652. 

31. U. S.—Ruggles v. Buckley, 23 
BY. (2d) 220. See Lewis v. Loper, 54 
Fed. 237 (holding, under Pennsyl- 
vania law, that a liquidating partner 

may bind his' copartners by borrow- 
ing money for liquidating purposes). 

Il].—Brownell v. Steere, 128 Ill. 


2099 le Nie 8 [att 29. Ti. As 635811; 
Williams v. Henkle, 201 Ill. A. 362, 
368 [cit Cyc]. 

N. H.—Converse v. Hobbs, 64 N. H. 
42,5 A 832. : 

N. Y.—Leserman v. Bernheimer, 
113 N. Y. 39, 20 NE 869 

N. C.—Mendenhall v. Benbow, 84 
N. C. 646. 


. Oh.—Rockefeller v. Morehouse, 4 
Oh. Dec. (Reprint) 247, 1 ClevLRep 
164. 
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[§§ 866-868 


While what constitute proper expenses 
ordinarily rests in the sound discretion of the liqui- 
partner,?*? he will not be given any allow- 
ance for expenses unnecessarily or unreasonably in- 
Expenses incurred in connection with il- 
legal transactions ordinarily will not be allowed.** 
Liability to indemnify a liquidating partner for ex- 


penses incurred does not extend to the assignee of 


allowable.?7 


Pa.—In re Kalbfell, 
JNS 210. 

TVex.—Bufford v. Ashcroft, 72 Tex. 
104, 10 SW 346. 

Vt.—Porter v. Wheeler, 37 Vt. 281. 

Wash.—Sandberg v. Scougale, 75 
Wash. 3138, 134 P 1051. 

[a] For example, a surviving or 
liquidating .partner in winding up its 
affairs, or a paytner..continuing the 
business after dissolution for mutu- 
al benefit, is allowed expenses and 
outlays. Sandberg v. Scougale, 75 
Wash. 313, 134 P 1051. 

{b] Expenditures for purchases to 
make the firm stock more salable.— 
ih re Kalbfell, 27 PittsbLegJNS (Pa.) 


27 PittsbLeg 


. a ee kes v. Buckley, 23 


Tll.—Brownell v. Steere, 128 Ill. 
209, 21 NE 3 faff 29° Tl A. 358]. 

Mo.—Scudder v. Ames, 142 Mo. 
ee = SW 659. 


H.—Converse v. Hobbs, 64 N. H. 
ie 5 A 832. 
N. Y.—Leserman v. Bernheimer, 


113 N. Y. 39, 20 NE 869. 
Oh.—Rockefeller_ v. Morehouse, 4 
TRE Dec. (Reprint) 247, 1 ClevLRep 


Tex.—Bufford v. Ashcroft, 72 Tex. 
104, 10 SW 346. 

[a] Expenses allowed.—(1) Mon- 
eys expended in defending a_ suit 
brought against the firm after disso- 
lution. Brownell v. Steere, 128 Ill. 
209,.21 NE 3 [aff.29 Ill: A. 358]. €2) 
Expenses of a suit in tort against the 
firm after dissolution. Rockefeller 
v. Morehouse, 4 Oh. Dec. (Reprint) 
247, 1: ClevLRep 158. (3) Costs of a 
suit defended in good faith by the 
liquidating partner. Bufford v. Ash- 
eroft, 72 Tex. 104,10 SW 346. 

[b] Moneys paid on account of 
firm note.—Converse v. Hobbs, 64 N. 
42) 5. AN 8325 

[ec] Expenses denied.—Attorney’s 
fees of liquidating partner, incurred 
in attempts to support improper 
charges against the other partner, 
were not chargeable to the partner- 
BrAD: Ruggles v. Buckley, 23 F. (2d) 


[d] Compromise of litigation.— 
Items disbursed by partners in secur- 
ing a compromise of a suit against 
the firm should be allowed them on 
an accounting upon dissolution of 
the firm, and this rule applies, where 
the compromise is made in good 
faith, although the transaction re- 
sults in an additional benefit to some 
of the members of the dissolved firm, 
as individuals. Leserman v. Bern- 
heimer, 113 N. -Y. 39, 20 NE 869. 

{e] Legal fees paid by adminis- 
tratrix of liquidating partner. aeons 
der v. Autos: 142 Mo. 187, 48 SW 65 

03. VEY AS PVs Thayer, 8 ree 
(Mass.) 3891 (holding that the liqui- 
dating partners have the right to 
use their best judgment if “incur- 
ring expenses, which seem to them 
reasonable and necessary in closing 
up the affairs). 

34. Sutton v. Wynn, 116 Kan. 273, 
226° P. 791: 


[§ 868] k. Good Will?8—(1) Disposition. 
dissolution, the good will of a partnership should be 
converted into cash and includedxin the firm ac- 
counts®® in the most advantageous way so as to 
produce the largest sum for all the parties inter- 


a copartner’s interest, himself not a partner.*° 
Expenses incurred under direction of the court are 


Upon 


[a] Expense of feeding live stock. 
—In an action between partners in 
the hog-raising business for an ac- 
counting after. dissolution, the set- 
ting of an eight months’ limit to the 
time the liquidating partner should 
be allowed to fit for market and sell 
the hogs, and charging the liquidat- 
ing partner with the expense of feed- 
ing the hogs for the period in which! 
he thereafter wrongfully neglected to 
dispose of them, was not erroneous. 
Pe. v. Wynn, 116 Kan. 273, 226 P 


35. "Pratt vv; ~McHattonss 148 tiat 
Ann. 260 (holding that partners in a 
lease of a a penitentiary can make no 
contract for the use or hire of negro 
convicts, except in the employments 
required by law; that any contract 
for any other use is against public 
policy and cannot be enforced; and 
that all items for such services, in 
the liquidation of the partnership, 
must be struck from the account be- 
tween partners). 


36. Fish v. Thompson, 68 Vt. 273, 
35 A 174. 
37. Efner v. Reynolds, 109 Nebr. 


275, 190 NW 864. 

fa] Newspaper subscription con- 
test.—In a proceeding to settle the 
affairs of a partnership conducting a 
newspaper enterprise, the allowance 
of the expense of conducting a sub- 
scription contest under authority and 
direction of the court was not er- 
roneous. Efner v. Reynolds, 109 Nebr. 
275, 190 NW 864 

38. Good will on: 

Dea of partner see supra §§ 685— 
Retirement or admission of partners 

see supra’ § 577. 

39. Cal.—Clement v. Duncan, 191 
Cal. 209, 215 P' 10925. 

Nebr.—-Sheppard v. Boggs, 9 Nebr. 
267, BS NW 370. 

N. Y.—Cahill v. Haff, 248 N. Y. 877, 
162 NE 288; Rice v. Baggot, 4 Silv. 
Sup. 383). (2 NWMS2518) fatt, 10MIN, VNe 
636 mem, 29 NE 151]; Fenn v. Bol- 
les; (7 -AbbPr.202; Dayton v. Wilkes, 
17 HowPr 510; Dougherty v. Van 
Nostrand, Hoffm. 70; Williams v. 
Wilson, 4 Sandf. Ch. 379. 

Oh.—Snyder Mfg. Co. v. Snyder, 
54 Oh. St. 86, 43 NE 325, 31 LRA 

: Rammelsberg vy. Mitchell, 29 
Ohy St.1225 

Pa.—Smith v. Lenhart, 39 Pa. Co. 

ar Porterfield vy. Bayer, oLaP aos 


Eng.—Hill v. Feapis, [1905] 1 Ch.. 
466; Jennings v. Jennings, [1898] 1 
Ch. 378; Johnson v. Helleley, 2 DeG. 
J. & S. 446, 67 EngCh 347, 46 Reprint 
Featherstonhaugh v. Fenwick, 

Jr. 298, 34 Reprint 115, 19 
ERC. 570. 


Cah.—Wood v. Gauld, 53 Can. S. QC, 
51, 29 DomLR 246. 

Ont. —Beatty v. Dickson, 3 OntWR 
2 [app dism 5 OntWR 568]. 

[a] A partner may insist that, on 
dissolution, the govud will should be 
sold as a _part of the firm assets. 
Beatty v. Dickson, 3 OntWR 2 [app 
dism 5 OntWR 568]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


% 


-the sale, 


§§ 868-871] 


ested,#° and not in such manner as to enable one 
partner to obtain it for himself exclusively.*+ 
former partners should be allowed to bid at the 
sale,*? and should be restrained pending the sale 
from doing anything to prejudice the partnership 


property.*® 


The purchaser of the good will of a partnership 
acquires the right to hold himself out as the sue- 
cessor of the firm to the exelusion of the old part- 
ners,** and is also entitled to use the firm name.*® 
Ordinarily the purchaser of the good will is not enti- 
tled to prevent a retiring partner from engaging in 
a competing business,*® although he may be entitled 
to prevent solicitation of old firm customers;*? nor 
is he entitled to prevent a former partner from car- 
rying on business in a firm style which ineludes his 
own name, although it may be substantially the style 
of the old firm,*® unless the conduct of such old 
partner is caleulated to deceive the public into be- 
lieving that, when dealing with him, it is dealing with 


the purchaser.*® 


Sale of all the assets of a firm ordinarily carries 


{b] For example (1) the good will 
of a business being property, under 
eode provisions, a transfer of a part- 
nership business to a corporation nec- 
essarily involves a transfer of the 
good will, and it was proper in dis- 
solution proceedings to consider such 
good will as an asset of the partner- 
ship. Clement v. Duncan, 191 Cal. 
209, 215 P 1025. (2) Under a judg- 
ment or dering dissolution and awarce 
ing the “assets’’ to one partner on 
payment of a stated sum by the oth- 
er, good will was heid to be part of 
the assets so as to pass to the-part- 
ner entitled to receive them. Jen- 
nings v. Jennings, [1898] 1 Ch. 378. 

40. Sheppard v. Boggs, 9 Nebr. 
257, 2 NW 3870; Jackson v. De Forest, 
14 HowPr (N. Y.) 81;. Rowell v. 
Rowell, 122 Wis. 1, 99 NW 473; Tay- 
lor v. Neate, 39 Ch. D. 538; Mellersh 
vy. Keen, 28 Beav. 453, 54 Reprint 440. 

[a] Receiver continuing business. 
—In some cases, where it may be 
necessary to secure the good will of 
the partnership business to the pur- 
chaser and the full value of the part- 
nership property to the partners on 
the receiver is allowed to 
carry on the business until he can 
make a favorable sale of the prop- 
erty. Jackson v. De Forest, 14 HowPr 
(N. Y.) 81. See to same effect Mar- 
ee v. Van Schaick, 4 Paige (N. Y.) 


[b] Sale as going concern may be 
ordered by the court although the 
partnership agreement provides for a 
division of the assets on dissolution. 
Taylor v. Neate, 39 Ch. D. 538. 

41. Mellersh v. Keen, 28 Beav. 453, 
54 Reprint 440. 

Appropriation of good will by one 
partner see infra § 871. 

42. Pawsey v. Armstrong, 18 Ch. 
D. 698; Cook v. Collingridge, 27 Beav. 
456, 54 Reprint 180, 19 ERC 634. 

43. In re David, [1899] 1 Ch. 378; 
Turner v. Major, 3 Giffard 442, 66 Re- 
print 483. 

44. Holbrook v. Nesbitt, 163 Mass. 
120, 39 NE 794; Hoxie v. Chaney, 143 
Mass. 592, 10 NE 713, 58 AmR 149; 
Churton v. Douglas, Johns. 174, 70 
Reprint 385, 19 ERC 666. 

45. See infra § 873. 

46. Beauregard  v. Smith, 258 
Mass. 219, 154 NE 546; Hilton v. 
Hilton, 89 N. J. Eq. 182, 104 A -3875, 
LRA1918E 1174 [mod 89 N.S: Eq. 
149, 102 A 16]. 

fal For example, where a part- 
nership is dissolved and the good 
will sold, but the retiring partner 
does not agree not to engage in busi- 
ness, he may carry on a rival busi- 
ness wherever he chooses, even 
though it interferes with the busi- 
ness he has sold, since sale of the 
good will includes all affirmative ad- 
vantage but not the negative ad- 
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with it the partnership good will.®° 

[§ 869] (2) Valuation. 
stances, as in a case where it is shown that the 
business has long been conducted at a loss, ete., 
the evidence may be insufficient to show that good 
will of a firm has any pecuniary value.®*? 
in the absence of agreement, the former partners 
cannot ordinarily be prevented from carrying on a 
similar businéss,®? nevertheless, the chance that old 
customers can be retained by those who purchase the 
old establishment cannot be treated as of no specu- 
lative value,®? and the effect of the potential com- 
petition of a retiring partner may be considered in 
fixing the value of the partnership good will.°* 

[§ 870] (8) Division. 
partnership property,®> to a share of which each 
member of a firm dissolved otherwise than by death®® 
is entitled,®* and the rights of the partners there- 
to may properly be adjusted in equity.®§ 

Where good will is worthless, it need not be ac- 


In particular circum- 


Although, 


Partnership good will is 


counted for on dissolution.°® 


vantage of having the seller refrain 
from competing in business. Hilton 
Vou Hilton, 89" Neve Mas” 182, ellos 
375, LRA1918E 1174 [mod 89 N. J. 
Eq. 149, 102 A 16]. 

47. Kates v. Bok, 141 App. Div. 
925, 126 NYS 606. 

[al Tllustration.— Where a _ part- 
nership, which would have expired 
by limitation June 30, 1906, was dis- 
solved by agreement on May 30, 1906, 
and the firm business and property 
and good will were transferred to 
plaintiff, and defendant thereafter as- 
sociated with him a person who had 
been in the employment of the for- 
mer firm, and they together estab- 
lished a competing business, plain- 
tiff was entitled to an injunction re- 
straining defendants from soliciting 
the customers of the old firm. Kates 
v. Bok, 141 App. Div. 925, 126 NYS 


606. 

48. Iowa Seed Co. v. Dorr, 70 Iowa 
481, 30 NW 866, 59 AmR 446; Moore 
v. Rawson, 199 Mass. 493, 85 NE 586; 


Lathrop v. Lathrop, 47 HowPr (N. 


Y.) 532; Dayton v. Wilkes, 17 HowPr 
GN. Yb 0: 
[a] Bule stated.—On a _ dissolu- 


tion of a firm and a sale of the good 
will, each member of the old firm is 
entitled to use his own name in a 
new business, either alone or with 
the names of others associated with 
him, but no one but the purchaser 
of the good will can lawfully use 
the firm name as an indication that 
his business is a continuance of that 
of the old firm. Moore v. Rawson, 
199 Mass. 493, 85 NE 586. 

Right of purchaser of good will to 
use of firm name see infra § 873. 

49. Moore v. Rawson, 199 Mass. 
493, 85 NE 586; Morgan v. Schuyler, 
79 N. Y. 490, 35 AmR 543; Hookham 
v. Pottage, L. R. 8 Ch. 91, 

50. Johnson y. Bruzek, 142 Minn. 
454, 172 NW 700. 

“The good will of a business is 
property, tangible only as an incident 
of, or as connected with a going con- 
cern, and is not susceptible of being 
disposed of independently. It passes 
to the purchaser of the assets of a 
partnership at an assignee’s sale, al- 
though not expressly mentioned, 
where all such assetS have been 
transferred.” Johnson v. Bruzek, su- 
pra. 


51. Farwell v. Huling, 132 Ill. 112, 


.|238 NE 488 (holding that the evidence 


that a partnership had been conduct- 
ed less than a year at a heavy loss 
does not warrant a finding that the 
good will is of any value, in the ab- 
sence of evidence that the name of 
the firm or the location of the store 
had any special value). 

[a] Good will shown to exist.— 
Where a partnership has been in ex- 
istence for a time long enough to 


[§ 871] (4) Appropriation by One Partner. 


Ap- 


establish a business sufficiently per- 
manent In character to include not 
only its customers but the incidents 
of locality and distinctive name, a 
good will exists which forms an as- 
set of commercial value in a winding 
up between the partners. Moore v. 
Rawson, 185 Mass. 264, 70 NE 64. 
See Good Will § 12. 
Cook v. Collingridge, 27 Beav. 
456, 54 Reprint 180, 19 ERC 634. 

54. uppe Vv. Utter, 76 Cal. A. 19, 
243 -P 715. 

Valuation of good will on dissolu- 
Fae death of a partner see supra 


55. See supra § 205. 

56., Disposition of good will on 
dissolution of firm by death of a 
member see supra §§ 685-688. 

57. Cal.—Peterson v. Lightfoot, 47 
Cal. A. 646, 191, P, 48. 

Ill.—Salter v. Condon, 236 Ill. A. 17. 

Mass.—Hutchins v. Page, 204 Mass. 
284, 90 NE 565, 134 AmSR 656; Grif- 
fith v. Kirley, 189 Mass. 522, 76 NE 
201; Moore v. Rawson, 185 Mass. 
264, 70 NE 64; McMurtrie v. Guiler, 
183 Mass. 451, 67 NE 3858. 

Nebr. —Sheppard v. Boggs, 9 Nebr. 
257, 2 NW. 370. 

N. Y.—Slater v. Slater, 175 N. Y. 
143, 67 NE 224, 96 AmSR 605, 61 
LRA 796; Read v. Mackay, 47 Misc. 
435, 95 NYS 935; Dayton v. Wilkes, 
17 HowPr 510. 

Oh.—Snyder Mfg. Co. v. Snyder, 54 
Oh. St. 86, 438 NE 325, 31 LRA 657. 

Eng. Townsend v. Jarman, [1900] 
2 Ch. 698. 

[aj] For example, although, on a 
dissolution , of a partnership, each 
partner could commence a new busi- 
ness in his own name, and take ad- 
vantage of the fact that he had for- 
merly been a member of the old firm, 
neither as against the other could 
avail himself of the good will of the 
old business, by continuing it, with- 
out an accounting for its value, since 
the value of the good will belonged 
to both. Hutchins v. Page, 204 Mass. 
284, 90 NE 565, 184 AmSR 656. 

[b] Difficulty of appraisal is no 
reason for denying to an outgoing 
partner his share of the value of 
partnership good will. MeMurtrie v. 
Guiler, 183 Mass. 451, 67 NE 358. 

58. Knapp v. Reed, 88 Nebr. 754, 
130 NW 430, 32 LRANS 869, AnnCas 
1912B 1095. 

[a] For example, a partnership is 
a relation of trust and confidence, 
and, upon dissolution thereof without 
an adjustment by the partners of 
their rights in the good will of the 
business and in the premises which 
they hold under lease, equity may 
adjust such differences. Knapp v. 
Reed, 88 Nebr. 754, 130 NW 430, 32 
LRANS 869, AnnCas1912B 1095. 

59. N. Y.—Somers Vie tarris) 2161 
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propriation of partnership good will by one partner 
raises an obligation to account,°® and this is true 
even when such appropriation is with the consent of 
other partners.°! A partner cannot be charged with 
appropriating the good will after dissolution because 
he individually solicited the business of the firm’s 
patrons without using the firm name,®” or because 
after dissolution he continued to use his own name 
in similar business, even though his own name had 
been the firm name, there being no attempt to de- 
ceive people into believing that they were dealing 


with the old firm.®? 


App. Div. 230, 163 App. Div. 929, 146 
NYS 572 [motion to dism app den 
212 N. Y. 587 mem, 106 NB 1042 mem, 
and aff 220 N. Y. 743 mem, 116 NE 
1077 mem]. 

Oh.—Snyder Mfg. Co. v. Snyder, 54 
Oh. St. 86, 43 NE 325, 31 LRA 657. 

Pa.—Musselman’s App., 62 Pa. 81, 
1 AmR 382. 

R. 1.—Dyer v. Shove, 20:-R.- I. 259, 
38 A 498. 

Tex.—Rice v. Angell, 73 Tex. 350, 
11 SW 338, 3 LRA 769. 

Wis.—Hirschberg v. 
Wis. 207, 149 NW 383. 

[a] For example (1) one who pur- 
chased a one-third interest in the 
business of an insurance solicitor, 
which consisted principally in the 
representation of an insurance agen- 
ey with which the solicitor had a 
eontract, was not entitled, on disso- 
lution, to recover any amount for the 
good will of the business, there be- 
ing nothing to indicate that good 
will was included as an element of 
value in the interest purchased. 
Hirschberg v. Bacher, 159 Wis. 207, 
149 NW 383. (2) Where partners on 
dissolution divided the business be- 
tween themselves, plaintiff taking the 
Albany office, which was the main 
and most important one, and defend- 
ant organizing a corporation to op- 
erate the New York office, he was 
not liable to account to the receiver 
of the firm for the good will of the 
old firm, alleged to have been ap- 
propriated by him, especially where 
no item of good will was pleaded or 
elaimed until after the case had been 
tried and gone up on appeal and the 
evidence showed no value in the al- 
leged good will. Somers v. Harris, 
161 App. Div. 230, 163 App. Div. 929, 
146 NYS 572 [motion to dism app 
den 212 N. Y. 587 mem, 106 NE 1042 
mem, and aff 220 N. Y. 743 mem, 116 
NE 1077 mem]. 

[b] Good will of stock-brokerage 
firm held to have value. ELIT! vi 
Fearis, [1905] 1 Ch. 466. 

60. Costa v. Costa, 222 Mass. 280, 
282, 110 NE 309; Frear v. Lewis, 166 
App. Div. 210, 151 NYS 486. 

“The good will of a going concern 
is one of its assets, and when one 
of the partners appropriates it to 
his own use, he is liable for it, as 
he is liable for any other property 
so appropriated.’’ Costa v. Costa, su- 


Bacher, 


pra. ; 

[a] Partner excluded.—A partner 
who excluded another partner from 
the firm’s place of business and took 
exclusive possession of the business 
and property was bound to account 
for the value of the good will thus 
appropriated by him. Frear vy. Lewis, 
166 App. Div. 210, 151 NYS 486. 

61. Hutchins v. Page, 204 Mass. 
284, 290, 90 NE 565, 134 AmSR 656. 

“An appropriation and use of the 
good will and assets by one partner, 
with the acquiescence of the other, 
creates the same liability to account 
for them and their value as a wrong- 


ful appropriation of them. It is 
equivalent to a purchase.’ Hutchins 
Vv. Page, supra. 

62. Jones v. Cadenas, 200 App. 
Div: 635, 193 NYS 513. 

[a] For example, where a part- 


nership expired by its terms, and one 
partner proceeded to do business in 


Ble) |) 
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[§ 872] (5) Loss of Right. 
his share of, or interest in, partnership good will 
may be lost by agreement or conduct precluding him 
from asserting such. right,°* as where the agreement 
between the partners is construed to mean that no 
compensation shall be allowed for good will upon 
dissolution,®®> or where the claiming partner has 
been guilty of laches.®® 
generally for the valuation and division of all firm 
assets should be construedxas including good will.®7 

[§ 873] 1 Partnership Name.°* 


’ [§§ 871-873 
A partner’s right to 


An agreement providing 


The partner- 


ship name is ordinarily an element of its good will,®® 


his own name, and wrote former cus- 
tomers, informing them of an intend- 
ed dissolution, and that he was going 
to do business in his own name, and 
wanted them to trade with him, but 
did not assume the firm’s name, or 
advertise himself as its successor, he 
did not appropriate its good will, so 
that he could be held liable therefor 
on an accounting. Jones v. Cadenas, 
200 App. Div. 635, 193 NYS 513. 

63. Masters v. Brooks, 132 App. 
Div, .Si4 LAIN YSresoe 

64. Douthart v. Logan, 190 Ill. 243, 
60 NE 507; Cahill.w..Haff, 248 N. Y. 
377, 162 NE 288; ithers vy. Mills, 
168 App. Div. 209;. 153. NYS 1016; 
Somers v. Harris, 161 App. Div. 230, 
163 App. Div. 929, 146 NYS 572 [mo- 
tion to dism app den 212 N. Y. 587 
mem, 106 NE 1042 mem, and aff 220 
N. Y. 743 mem, 116 NE 1077 mem]; 
McCall v. Moschowitz, 14 Daly 16, 1 
INYSt) 99, 10) “NiViCiv. Proc Lots. Van 
Dyke v. Jackson, 1 BH. D. Smith (N. 


¥.)i 419; “Smithy. Wood; . 12-sNYS 
724; O'Keefe v. Curran, 17 Can. S. C. 
596 [allowing app 15 Ont. 84, and 
dism app 15 Ont. A. 103]; Smith v. 


Greer, 7 Ont. Li 332, 3 Ont WR 135. 

[a] Where plaintiff joined in an 
assignment of the gcod will of an old 
firm to a new firm, of which he be- 
came a member, and also expressly 
agreed in the new partnership arti- 
cles that on dissolution of the new 
firm the good will should go to his 
two copartners, after its expiration 
by limitation of time plaintiff had no 
interest in the good will of the part- 
nership name and was not entitled 
to enjoin his former partners from 
continuing its use. Withers v. Mills, 
168 App. Div. 209, 153 NYS 1016. 

[b] Right to share in good will 
lost by agreement to leave firm at 
end of year.—McCall v. Moschowitz, 
awed 16, 1 NYSt 99, 10 NYCivProc 

{[c] Right forfeited by misconduct 
as per agreement in partnership ar- 
ticles. O’Keefe v. Curran, 17 Can. S. 
C. 596 [allowing app 15 Ont. 84, and 
dism lapp 15 Ont: YA.) 1031; 


65. Cal.—Rankin v. Newman, 114 
Cal. 635, 46 P 742, 34 LRA 265; Don- 
leavey v. Johnston, 24 Cal. A. 319, 


141 P 229, 

I11l.—Douthart v. Logan, 190 Ill. 243, 
60 NE 507. 

N. Y.—Matter of Borden, 95 Misc. 
443, 159 NYS 346. 

Eng.—Steuart v. Gladstone, 10 Ch. 
D. 626; Burfield v. Rouch, 31 Beavy. 
241, 54 Reprint 1130; Wedderburn vy. 
Wedderburn, 22 Beav. 84, 52 Reprint 
1039; Hall v. Hall, 20 Beav. 139, 52 
Reprint 555; Arundell v. Bell, 52 L. 
Jee Oly Dog Lo ERO Oo cme ola iting wave 
Nelson, 92 L. T. Rep. N. S. 313; Farr 
v. Pearce, 3 Madd. 74, 56 Reprint 437. 


Can.—O’Keefe v Curran, 17 Can. 
SiGe 70916" 
[a] Tllustrations.—(1) Where no 


provision was made for estimating 
the good will, it was held that the 
premises on which the business had 
been carried on for many years were 
to be valued without regard to the 
fact of previous occupation, for if 
that was taken into account the con- 
tinuing partner would be compelled 
to pay for the good will. Burfield v. 
Rouch, 31 Beav. 241, 54 Reprint 1130. 
(2) An agreement providing that up- 


on one partner’s retiring from the 
firm the other should have the right 
to purchase his skare or else that 
the stock and effects should be sold, 
it was held that “’s the agreement 
did not specify that any compensa- 
tion was to be made for the good 
will, no allowance should be made to 
the remaining partner upon his tak- 
ing over the business... Hall v. Hall, 
20 Beav. 139,-52 Reprint 555. (3) On 
agreement that upon a partner’s re- 
tiring his share must be valued ac- 
cording to his credit with the firm 
as shown upon the books, and where 
the valuation of the business had 
been made yearly but good will had 
never been valued, a retiring partner 
was held not to be entitled with any 
allowance for the good will. Steuart 
v. Gladstone, 10 Ch. D. 626. See to 
same effect Smith y. Nelson, 92 L. T. 
Rep: Ni Sask. (4) A partnership 
agreement whereby a partner com- 
mitting a breach thereof might be 
expelled and should not be entitled 
to any allowance for good will pre- 
cludes a partner so expelled from al- 
lowance for good will, although the 
other-partners, to spare his feelings, 
advertised the dissolution as one by 
mutual consent. O’Keefe v. Curran, 
LiCan.w SCH 965 

66. Van Dyke v. Jackson, 1 E. D. 
Smith (N. Y.) 419; Smith v. Wood, 
12 NYS 724; Smith v. Greer, 7 Ont. 
Ee 332,73 -OntwR, 135. 

[a] Laches shown.—Smith Vv. 
Greer, 7 .Onte ls. 7330. 

[b] Laches not shown.—That, on 
dissolution of a firm, plaintiff, the 
outgoing partner, made no claim for 
an accounting of, the value of the 
good will, which was appropriated 


by the continuing partner, for nearly’ 


a year, because plaintiff had no 
knowledge of his right thereto until 
he had consulted an attorney, after 
which he commenced a suit within 
a month to recover for such good 
will, did not constitute a relinquish- 
ment of such right. Hutchins v. 
Page, 204 Mass. 284, 90 NE 565, 134 
AmSR 696. ; 

[c] A secret partner loses the 
right to an accounting for the good 
will by permitting the accounting 
partner to conduct the business in 
his individual name. Smith v. Wood, 
12 NYS 724. See Van Dyke v. Jack- 
son, 1 EB. D:. Smith (CN. Y:) 419 (simi- 
lar to preceding case). 

67.. Reynolds v. Bullock, 47 L. J. 
Ch. 773; Barrow v. Barrow, 27 L. T. 
Rep. ING Ss. 43. 

[a] MIllustrations.—(1) Under an 
agreement that all effects and things 
should be valued, and after provid- 
ing for debts shguld be divided 
among the partners, the good will 
should be valued. Barrow v. Bar- 
row, 27 WS BEVCD ENE os eo uce mee) 
Under an agreement whereby on dis- 
solution the property and effects of 
the partnership were to be valued 
and taken over by one partner, the 
value of the good will should be as- 
certained and taken into account. 
Reynolds v. Bullock, 47 L. J. Ch. 773. 

68. Partnership name generally 
see supra §§ 147-170. 

Use of partnership name in liqui. 
dation see supra § 797. 

69. See supra § 205. 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note nun.ber. 
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§ 873] 


and a firm asset,’° to the value of which each part- 
ner is equally entitled on dissolution,*! and to the 
use of which, after dissolution, neither has an exelu- 
sive right in the absence of an agreement to that ef- 
In other words, any partner ordinarily has 
the right to use the old firm name, provided such 
use does net expose bis late eopartners to liability 
A partner may acquire the exclusive right 
e after dissolution by pur- 
chase of such right** or by exclusive usage plus lapse 
Sale by a retiring partner of all his in- 
good will, deprives him 
of the right thereafter to use the firm name in his 


feet.7? 


or risk.73 
to the use of the firm name 


of time.7® 
terest in the firm, including 


70. Wright Restaurant Co. v. Seat- 
tle ant Co., 67 Wash. 690, 122 


Jeep) 

[a] For example, a mutual agree- 
ment of partners that the name un- 
der which their businesS was con- 
ducted, at the time one of them pur- 
chased the other’s interest, should 
be continued, made it the firm name 
and a partnership asset. Wright 
Restaurant Co. v. Seattle Restaurant 
Co., 67 Wash.,690, 122 P 348. 

71. Peterson v. Lightfoot, 47 Cal. 
A. 646, 191 P 48. 

[a] For example, where one part- 
ner was in business under a certain 
mame prior to the creation of the 
partnership, the name at such time 
having no value, but being made val- 
uable by the joint efforts of the part- 
ners, in an accounting on dissolution 
the name should be considered an as- 
set of the firm, the partnership not 
having any other asset, to which both 
were equally entitled. Peterson v. 
Lightfoot, 47 Cal. A. 646, 191 P 48. 

{b] Effect of recordation.—The re- 
lationship between partners is con- 
fidential, and the recordation by one 
partner, in his own name, of the 
name under which the partnership 
had been doing business for six 
months, in contemplation of law, was 
in the interest of the partnership. 
Peterson v. Lightfoot, 47 Cal. A. 646, 
TOP 48: 

72. MacDonald v. Trojan Button- 
Fastener Co., 9 NYS 383 [aff 10 NYS 


91]; Burchell v. Wilde, [1900] 1 Ch. 
551; Chappell v. Griffith, 53 L: T. Rep. 
N. S. 459; Aikins v. Piper, 15 Grant 


Ch. (Ont.) 581. 

73. Holbrook v. Nesbitt, 163 Mass. 
120, 39 NE 794; Lathrop v. Lathrop, 
47 HowPr (N. Y.) 532. 

_[a] Use in violation of statute.— 
Where, on dissolution of the copart- 
nership of “J. Lathrop & Co.,” no 
agreement was made respecting the 
good will or use of the firm name, 
the use of such name by J. Lathrop 
as an individual might subject him 
to a fine for violation of a statute 
forbidding use of “& Co.” where not 
representing an actual partner, but 
such use violated no right of J. 
Lathrop’s former partner and there- 
fore could not be enjoined by the 
latter. Lathrop v. Lathrop, 47 
HowPr (N. Y.) 532. 

74. Marcus v. McFarland, 119 Md. 
269, 86 A 337; Chesterman v. Seeley, 
bea, Dist Got, 28 ba. Co, 63ls  Mac- 
donald v. Miller, 23 CanLTOccNotes 


299 [app dism 24 CanLTOccNotes 
137]. 
{a] For example, a partner may, 


on the dissolution of a firm, sell the 
good will of the firm and the right 
to use the firm name to his copart- 
ner, who will thereby acquire the 
exclusive right to use the firm name. 
Marcus v. McFarland, 119 Md. 269, 
86 A 337. 

[b] “& Son” firm.—Where a fa- 
ther formed a partnership with a 
son under the firm name of his own 
name, followed by the words “and 
son,” and therfirm name continued, 
although the father retired, and the 
membership of*the firm changed, the 
firm name was a fictitious one, and the 
son’s retiring from the firm and sell- 
ing to his copartner the right to use 
the firm name gave to the copartner 
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own business.*® 


the right to use the firm name in his 
business aS against the son. Marcus 
v. McFarland, 119 Md. 269, 86 A 337. 

[c] Enjoining use of firm name.— 
Where the retiring partner has 
agreed not to use the firm name ina 
new business, the continuing member 
is entitled to have the retiring mem- 
ber enjoined from using, in a new 
business, a name so similar to the 
old firm name as to be misleading. 
Macdonald v. Miller, 23 CanLTOcc 
Notes 299 [app dism 24 CanLTOcc 
Notes 137]. 

Right to use firm name as included 
in sale of good will see supra § 868. 

75. Smith v. Greer, 7 Ont. L. 332, 
3 OntWR 135. 

[a] For example, where a part- 
ner severs connections with a firm 
and allows considerable time to elapse 
thereafter before using the firm name, 
the continuing members who have 
been doing business under the old 
name are entitled to an injunction 
restraining such partner’s use of the 
same name. Smith v. Greer, 7 Ont. 
IDR Ace TG) KOs yiglave alesis 

16.0) Brass weelcuyy Works Co.e iv. 
50 Oh. St. 115, 33 NE 88, 19 
LRA 82; Churton v. Douglas, Johns. 
174, 70 Reprint 385, 19 ERC 666. 

77. Mass.—Holbrook vy. Nesbitt, 
163 Mass. 120, 39 NH 794: 

Minn.—Twin City Brief Printing 
Printing Co. v..Review Pub. Co., 139 
jeri 358, 166 NW 418, LRA1918D 


N. J.—Smith v. Brand, 67 N. J. Ea. 
Dey OSs Ae O29): 

N: Y.—Brown v. Dennison, 15 App. 
Divs 525, 44 IN YS . 535 Caswell v. 
Hazard, 50 Hun 230, 2 NYS 783 [rev 
on other grounds 46 N. Y. Super. 559 
mem, and aff 121 N. Y. 484, 24 NE 
707, 18 AmSR 833]. 

Oh.—Snyder Mfg. Co. v. Snyder, 
54 Oh. St. 86, 43 NE SO Ol LR VAL 65.7. 

Pa.—Brown v. Kaplan, 3. Pa, Ist, 


ECOL TL. 
eat Te Ve aVialkere LOn Chm: 


“The name of a copartnership is an 
essential element of the partnership 
enterprise, an asset thereof, and pass- 
es with a sale of the firm business 
and good will.”’ Twin City Brief 
Printing Co. v. Review Pub. Co., 139 


Minn. 358, 166 NW 413, LRA1918D 
[a] Location of right.—A sale of 


the good will of a partnership by the 
receiver gives the purchaser, wheth- 
er one of the partners in interest. or 
a stranger, the right to use the name 
of the partnership, but only at the 
place at which the partnership busi- 
ness had been conducted. Brown v. 
Kaplan, ok as Distc& Co. Tou: 

[b] Express provision as to name. 
—In the absence of a stipulation for- 
bidding it, a partner purchasing the 
property and good will of the co- 
partnership becomes entitled to the 
use of the firm name, so that an ex- 
press provision in the sale, or order 
of the court under which a sale is 
made, is not required to vest the 
right to use of the firm name in such 
purchaser. Snyder Mfg. Co. v. Snyd- 
er, 54 Oh. St. 86, 43 NE 325, 31 LRA 
657. 

[c] Firm right to use corpora- 
tion mame.—Where a copartnership 
formed by the manager of a corpo- 


[4G ©. is] 18h 


The right to use the firm name ordi- 
narily passes with sale of the good will,’* and the 
purchaser is entitled to use the old firm name, pro- 
vided such use does not falsely give the impression 
that former partners are still connected with the 
business.78 But mere retirement from the firm, with- 
out sale of the good will, does not transfer the right 
to the use of the firm name to the continuing part- 
ners.‘® An express right to use the firm name in 
one way has been construed as an implied denial of 
the right to use it in any other way.*? 
mer partner’s right to the use of his own name may 
be retained, even though he has sold to another the 


The for- 


ration and associates acquired, by 
consent and acquiescence of the cor- 
poration, the right to use the cor- 
poration’s name in firm transactions 
in another locality, such right passed 
on its sale of copartnership property 
and good will. Twin City. Brief 
Printing Co. v. Review Pub. Co., 139 


Minn. 358, 166 NW 413, LRA1918D 
154, 
78. U. S.—Menendez v. Holt, 128 


Us S. 514, 9° SCt L483, 2m. eds 5216) 
See Horton Mfg. Co. v. Horton Mfg. 
Co., 18 Fed. 816 (a partnership which 
is permitted by one to use his name 
in its firm style has no right to sell 
such permission to a corporation). 

N. Y.—Slater v. Slater, 175 N. Y. 
141, 69 NE 224, 96 AmSR 605, 61 
LRA 796; Steinfeld v. National Shirt 
Waist Co., 99 App. Div. 286, 90 NYS 
964; Macdonald v. Trojan Button- 
Hes ee Co:,° LON YS: 91 fatleo sNeyisS 
83]. 


Pa.—Chesterman v. Seeley, 5 Pa. 
IDISts Ubeiels) me aaCOmools 
Wis.—Rowell v. Rowell, 122 Wis. 


1, 19, 99 NW 478; Distman Mill Co: 
v. William Listman Milling Co., 88 
Wis. 334, 60 NW 261, 43 AmSR 907. 

Eing.—Banks v. Gibson, 34 Beav. 
566, 55 Reprint 753; Scott v. Row- 
land, 26 L. T. Rep. INS Sy sor. 

“Meanwhile the successors to the 
old business must not, without ex- 
press agreement, so use the old firm 
name as to convey the idea that the 
retiring individuals are still connect- 
ed with it. This rule was originally 
put on the ground that thereby pe- 
cuniary liability might fall upon the 
retiring partner, but,other grounds 
of equal importance support it—such, 
for example, that his reputation may 
suffer by reason of inferiority of 
goods or dishonorable business con- 
duct, to which he is thereby made 
ostensibly a party.” “Rowell v. Row- 
ell, Supra. 

[a] For example, where, upon the 
expiration of the term of a partner- 
ship, two of the partners purchase 
from the receiver all the assets in- 
cluding the good will, except book ac- 
counts, they secure by such purchase 
no right to the continued use of the 
firm name, except in such manner as 
to indicate that the new firm is the 
successor to the dissolved firm, and 
to keep the other partner free of lia- 
bility. Chesterman y. Seeley, 5 Pa. 
DIST SUD Us ihe ae OO Oo: 

Firm name as element of good will 
in general see supra § 205. 

Right of purchaser of good will to 
use his Own name where similar to 
firm name see supra § 868 text and 
note 48. 

79. Morgan v. Schuyler, 79 N. Y. 
490, 35 AmR 543; Gray v. Smith, 43 
Ch. D. 208. 

[a] For instance, a contract to re- 
tire from the firm has not the same 
effect as a contract expressly assign- 
ing the good will and does not in- 
clude a transfer of the tight to use 
the firm name. Gray vy. “Smith, 43 
Ch. D. 208. 

80. McGowan Bros. Pump, etc., Co. 
vy. McGowan, 2 Cine. Super. (Oh, ) 313. 

[a] Right to use firm name in set- 
tlement of firm affairs negatives the 
right to use the name in any other 
way. McGowan Bros. Pump, etc., Co. 
v. McGowan, 2 Cine. Super. (Ch.) 313. 


E82) fat Ors. 


good will of a partnership employing his individual 
Where the partners have 
so agreed, neither can use the firm name after dis- 
Aside from agreement, 
has the right to use the firm name after dissolution 
so as to subject former partners to liability for debts 
But it is permissible merely to 
indicate that the present owner of the business was 
formerly a member of the old firm.‘ 

In the absence of an 
agreement to the contrary,®® each member of a part- 
nership is entitled to have access to the firm books, 


name as that of the firm.®! 


solution. ®? 


of the business.®# 


[§ 874] m. Firm Books. 


81. Williams v. Farrand, 88 Mich. 
473, 50 NW 446, 14 LRA 161; Bond 
v. Milbourn, 20 Wkly. Rep. 197. 

[a] Use of name where good will 
sold.— Where business was carried on 
in the name of one partner “and 
company,” such partner may, after 
disposing of his interest, use his own 
name in a similar business although 
the continuing partner purchased the 


good will. Bond vy. Milbourn, 20 
Wkly. Rep. 197. 
g2. Strand v. Strand, 152 Minn. 


339, 188 NW_ 568. 


[a] Use in telephone directory.— 
Where, on dissolution of a partner- 
ship, and the purchase by one of 


the partners of the firm property 
and good will, the partners stipulate 
that neither shall thereafter adver- 
tise as successors of the firm, the 
purchaser of the good will may be 
enjoined from using such firm name 
in a telephone directory. Strand v. 
Strand, 152 Minn. 339, 188 NW 568. 

[b] Violation of agreement not 
shown.—Where, on the dissolution of 
a partnership, it was agreed that 
neither of the parties should use the 
name “Slip Cover Company.” under 
which the partnership had been con- 
ducted, the use of the name “New 
York Slip Cover Company” by one 
of the parties will not be enjoined as 
it did not constitute the continua- 
tion of the business of the partner- 
ship, restraint of which was con- 
templated by the restrictive agree- 
ment. Woolf v. Seigenberg, 58 Misc. 
S22, 2100 NYS L087. 

83. Morgan v. Schuyler, 79 N. Y. 
490,-35 AmR 543; Blumenthal v. 
Strauss, 53 Hun 501, 6 NYS 393, 23 
_AbbNCas 342; “Smith v. Greer, 7 Ont. 
L. 332, 3 OntWR 135. 

84. Tiolbrook v. Nesbitt, 163 Mass. 
120, 39 NE 794; Morgan v. Schuyler, 
79 N. Y. 490, 35 AmR 543. 

fa] Illustrations.—(1) An agree- 
ment by one partner transferring to 
another all his right and interest in 
the partnership name, reserving only 
a right to advertise that he was late- 
ly of that firm, permits the retiring 
pariner to place on the door of his 
office the statement that he was late- 
ly of such firm. Holbrook v. Nes- 
bitt, 163 Mass. 120, 39 NE 794. (2) 
Although, after dissolution, one part- 
ner may not declare himself the “suc- 
cessor of’ the late firm, he may law- 
fully describe the rooms occupied 
by him as “formerly occupied by”’ the 
late firm, or describe himself as ‘‘for- 
merly” or “late” of the old firm. Mor- 


gan v. Schuyler, 79 N. Y. 490, 35 
AmR 543. 
85. Davis v. Davis, 10 NYS 897. 


86. See Davis v. Davis, supra. 

87. Bastable v. Carroll, 116 App. 
Div. 205, 101 NYS 637. 

{a] Tllustration.—In a suit by one 
of the members of a dissolved firm 
to restrain his expartner from using 
the firm name, an allegation in an 
answer that plaintiff instructed the 
postmaster to deliver all mail direct- 
ed to the firm to himself, and that 
plaintiff had thereby obtained large 
quantities of mail belonging to de- 
fendant to his damage in the sum 
of one thousand dollars, was not 
available either as a defense or a 
counterclaim since, upon dissolution, 
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[§ 876] 
Dissolution.’§ 


neither partner 


an unreasonable 


one member of the firm became. as 

much entitled to the mail addressed 

to the firm as the other member. 

Bastable v. Carroll, 116 App. Div. 

2.05, OLIN YS. Ge te 
88. Interest: 

Accrued on firm obligations see su- 
pra § 859. 

Actually earned on firm assets after 
dissolution see supra § 852. 

Advances and overdrafts see supra 
§§ 848, 849. 

Balances during existence of part- 
nership see supra § 219. 

Capital see supra §.217. .« 

Sum advancéd* by a partner after 
dissolution see supra § 852. 

Undrawn profits see supra § 864 text 
and notes 98-2. 


89. Ga.—Wilson vy. Wilkinson, 97 
Ga. 814, 25 SE 908. 
Tll.— Randolph’ v. Inman, 172 111. 


575, 50 NE 104. 

Ky.—Ashbrook v. Ashbrook, 28 SW 
660, 18 KyL 593; Turner v. Turner, 
5 SW 457, 9 KyL 456. 


Miss.——Lamb v. Rowan, 83 Miss. 
45, 35 S 427, 690. 
Mo.—Gregory v. Menefee, 83 Mo. 


413. 

R. I.—Smith v. Smith, 18 R. I. 722, 
29 A 584, 30 A 602. 

Wis.—Hart v. Hart, 117 Wis. 639, 
94 NW 890; Green v. Stacy, 90 Wis. 
46, 62 NW 627; Carroll v. Little, 73 
Wis. 52, 40 NW 582. 

Eng.—Ewing v. Ewing, 8 App. Cas. 
822; Pim v. Harris, Ir. R. 10 Eq. 442; 
Beater v. Murray, 19 Wkly. Rep. 92; 
Watney v. Wells, 9 Jur. N. S. 396. 

“In the absence of a special agree- 
ment, the well-settled rule is that 
partners are not entitled to interest 
on money voluntarily furnished to 
carry on the business. And we think 
it equally clear and well settled that 
after dissolution, and prior to settle- 
ment of a partnership, interest is not 
payable between partners on undeter- 
mined balances going to one; but 
to entitle one partner to interest dur- 
ing a settlement of the partnership 
there must be either an agreement 
therefor, or conditions raising an 
equity.” Ashbrook v. Ashbrook, 28 
SW 660, 661, 16 KyL 5938. 

90. lIowa.—Donahue v. McCosh, 70 
Iowa 733, 30 NW 14. 

Miss.——Lamb v. Rowan, 83 Miss. 45, 
35 S 427, 690. 

Mo.—Campbell v. Coquard, 93 Mo. 
474, 6 SW 360. 


N. Y.—Leserman v. Bernheimer, 
113 N. Y. 39, 20 NE 869; Johnson v. 
Hartshorne, 52 N. Y. 173; Stoughton 


v. Lynch, 2 Johns. Ch. 209; Beacham 
v. Eckford, 2 Sandf. Ch. 116; An- 
drews v. Andrews, 3 Bradf. Surr. 99. 

N. C.—Holden v: Peace, 39 N. C. 
223, 45 AmD 514. 

Pa.—Watson v. Kelley, 289 Pa. 44, 
137 Asi22;) Gyger's App. 62 Pal vs, 
1 AmR 382. 

Tenn.—Swepson v. Davis, (Ch. A.) 
60 SW 619. 

Eng.—Ahmed Musaji Saleji’ v. 
Hashim HPbrahim Saleji, L. R. 42 In- 
dian App. 91; Hutcheson y. Smith, 5 
ih POs skys 
5 {One ee v. Gardner, 19 OntWN 

oO. 

“The general doctrine is well set- 
tled that interest in an accounting be- 
tween partners is not allowed. The 
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and to inspect and copy any of them.*® 
[§ 875] n. Mail. 
firm belongs equally to the various partners.** 
o. Interest on Balance Due Partner after 
Ordinarily interest is not allowed on 
unascertained balances remaining in one partner’s 
hands after dissolution of the firm.*® 
circumstances are such as equitably to demand pay- 
ment of interest, 
when the partnership accounts should have been set- 
tled,®! as where one partner has retained the money 


Mail addressed to a dissolved 


But where the 


it will be allowed®® from the time 


time,®? or where he is wrongfully 


exception is that a court of equity 
may allow interest* where, in view of 
the particular facts of a case, it is 
just and equitable to make the allow- 
ance.” Lamb v. Bowan, 83 Miss. 45, 
93,-35 S 427, 690. 

“There is no unbending rule in this 
State on the subject of the allowance 
of interest between partners; the 
propriety of such allowance must 
be determined by the circumstances 
and equities of each case.” Watson 
v. Kelley, 289 Pa. 44, 49, 137 A 122. 

[a] For example, in an action for 
settlement of a partnership which 
had been terminated, leaving a bal- 
ance in the hands of defendant, and 
also a large amount of unsettled busi- 
ness outstanding, it was not error for 
the referee to charge’ defendant ten 
per cent interest from the termina- 
tion of the business, on plaintiff’s 
share of the fund in his hands, hay- 
ing allowed him ten per cent on the 
unsettled transactions. Campbell vy. 
Coquard, 93 Mo. 474, 6 SW 360. 

[b] Continuing business for own 
benefit.— Where, on the dissolution of 
a firm, one of the partners retains as- 
sets of the firm in his hands without 
any settlement of accounts and ap- 
plies them in continuing the business 
for his own benefit, he may be com- 
pelled to account for such assets, 
with interest thereon, and this is so 
regardless of whether there was 
fraud or misconduct on his part. 
Ahmed Musaji Saleji v. Hashim Ebra- 
him Saleji, L. R. 42 Indian App. 91. 

[c] Settlement suspended by war. 
—Where a partnership between citi- 
zens of two countries has been dis- 
solved, and settlement suspended by 
war, interest may. be allowed to one 
partner in lieu of unascertainable 
profits derived from the assets by the 
other during the period of noninter- 
course. Sutherland v. Mayer, 271 U. 
S. 272, 46 SCt 538, 70 L. ed. 943 [rev 
tee nom. Miller v. Mayer, 1 F. (2d) 

[d] In an accounting by a _ sur- 
viving partner interest is properly al- 
lowed on the balance due to the es- 
tate of the deceased partner, the stat- 
ute so providing, although the sur- 
viving partner’is not entitled to in- 
terest on his credit items. Mattson 
See Ree 188 Wis. 566, 206 NW 


91. Watson v. Kelle 
£37, A 122: Uy SOR Vitae? 
92. Conn.—Buckle : 
Conn. 411, 39 A 6ol. ~ en ea 
Ill.—Beale v. Beale, 2 NE 65; Ran- 
dork Ya eninan, te THA gee : 
nd.—Harrah v. Dyer, 180 . 
234, 102 NE 14, Anndasi916 Ge8 
[elt Eyck ny 
Ly eae v. quite 1 B. Mon. 177. 
a.—Klotz v. Macready, . i 
638, 2S 208. plglicie 2 
Mass.—Wiggins v. Brand, 202 Mass. 
141, 88 NE 840; Crabtree v. Randall, 
133 Mass. 552; Dunlap v. Watson, 124 
Mass. 305; Washburn vy. Goodman, 17 
Pick. 519. ‘ 
N. Y.—Blun v: Mayer, 189 N. Y. 
153, 81 NE 780; Johnson vy. Harts- 
horne, 52 N. Y. 173. 
pe Sere ee: vy. Bradley, 34 WklyNC 


“After a lapse of a reasonable time 
for settlement the rule is that the 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


% 


55 876-877] _ 
withholding it.°8 


taken.°® 
After judgment. 


‘of judicial demand for payment.°? 


Compound interest will ordinarily be denied,?® 
but may be allowed in eases of bad faith.®® 


surviving partner is chargeable with 


interest.” Harrah v. Dyer, 180 Ind. 
229, 234, 102 NE 14, ‘AnnCas1916B 
868. j 

[a] For example (1) where the 


surviving partner unreasonably de- 
lays payment of capital, interest will 
be allowed. Johnson v. Hartshorne, 
SLINGS Vw.” (2) Where 2 ‘firm ‘sold 
its assets, and one of the partners un- 
dertook liquidation, and after the 
lapse of a reasonable time for set- 
tlement the liquidating partner used 
for his own benefit the share of the 
assets to which the other was en- 
titled, and the other had asked for a 
settlement before the lapse of such 
time, he was entitled, in an account- 
ing, to interest after the lapse of 
such period. Wiggins v. Brand, 202 
Mass. 141, 88 NE 840. 

[b] Under statute requiring a final 
settlement by a surviving partner 
within two years from the time of 
filing inventory, unless for good cause 
shown the court grants a longer time, 
a surviviag partner delaying for four 
years after inventory to make his 
final account without good cause 
shown is chargeable with interest on 
the funds in his hands. Harrah v. 
Dyer, 180 Ind. 229, 102 NE 14, AnnCas 
1916B 868. 

93. Ala.—Christian, 
Co. v. Hill, 122 Ala. 490, 26 S 149.° 

Fla.—Sanderson v. Sanderson, 20 
Fla. 292. 

Ill.— Phillips v. Reynolds, 236 Ill. 
119, 86 NE 1938; Robbins v. Laswell, 
58 Ill. 2038. 

Ind.—Sanders v. Scott, 68 Ind. 130. 

Kan.—Turner v. Otis, 30 Kan. 1, 1 


Pp 19. 

Ky.—Honore v. Colmesnil, 7 Dana 
199; Bowling v. Dobyns, 5 Dana 434; 
Taylor v. Young, 2 Bush 428. 


Mo.—Powell v. Horrell, 92 Mo. A. 


406. 

N. Y.—Blun v. Mayer, 189 N. Y. 
153, 81 NE 780; White v. White, 55 N. 
Ne Super. ALT. LA NY Ste%38? 

Pa.—Ahi y. Ahl, 186 Pa. 99, 40 A 
405. 

Tex.—Corralitos Co. v. Mackay, 31 
Tex. Civ. A. 316, 72 SW 624. 

[a] Illustration.—Where, on the 
day previous to the termination of a 
partnership by limitation, a balance 
sheet and grand trial balance was 
made and entered upon the firm’s 
books, showing the interest of a re- 
tiring partner in the business, which 
interest was transferred to, and taken 
over by, defendants who formed a new 
firm, conducted the same business, 
and received all the benefits and prof- 
its of the capital of the retiring part- 
ner, interest was properly allowed on 
the balance found due in an action 
for an accounting brought by the re- 
tiring partner, continued by his rep- 
resentative, and not decided until 
twenty-seven years thereafter, since 
the balance sheet may be regarded for 
all the purposes of the question of in- 
terest as an account stated, and, as 
the surviving partners for a long pe- 
riod received the benefit of the capital 
of the retiring partner, it would be 
manifestly inequitable to relieve 
them from the ,obligation either to 
pay interest or account for the Mee 
its. Blun v. Mayer, 189 N. Y. 153 
81 NE 780. 

[b] Fraud.—Where a partnership 
between plaintiff and defendant was 
dissolved and an account stated, 
which, because of defendant’s fraud, 
was not true, and plaintiff’s right to 


ete., Grocery 


A partner may be entitled to in- 
terest on ascertained amounts due him from the date 
of dissolution®* or from the date the account was 


Interest will be allowed on sums 
found due from the date of the final judgment of 
liquidation and settlement,®*® but not from the date 
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[§ 877] 11. Lien of a Partner. 
tion of a firm, each partner has an equitable lien 
on the firm assets for whatever is due to him from 
the firm! after payment of firm debts.? 
partner has a like lien on the share of the debtor 
partner for any balance or claim incident to the 
partnership business? 


[47 C. 3°). 2183 
On the dissolu- 


A ereditor 


He has no such lien, however,. 


for a balance or claim arising from transactions out- 


recover any amount has since been 
contested, in a suit for an accounting, 
interest was properly allowed plain- 
tiff on the amount due him from the 
date of the settlement between them. 
Phillips v. Reynolds, 236 Ill. 119, 86 
NE 1938. 

{c] ' Refusal of demands for settle- 
ment.—It is proper to allow a part- 
ner interest on his proper share of 
the balance shown in the partnership 
account where it appears that he 
made repeated demands for payment 
of what was due him but was un- 
able to obtain any settlement. Wat- 
son v. Kelley, 289 Pa. 44, 137 A 122. 

94. Kennedy v. Hill, 89 S. C. 462, 
468, 71 SE 974. 

“Individual accounts of the part- 
ners owing at the time of dissolution 
should bear interest from the date 
of the dissolution.’’ Kennedy v. Hill, 
supra. 

[a] For example, on dissolution of 
a firm, the individual accounts of the 
partners bore interest from the date 
of dissolution, and should be regard- 
ed as assets in the hands of the re- 
ceiver, applicable to capital and prof- 
its in the same proportion that the 
original capital bore to the ascer- 
tained profits. Kennedy v. Hill, 89 S. 
Cy 462.0 71 SH 94: 

95. Lovejoy v. Bailey, 
134, 101 NE 63. 

[a] For example, plaintiff, in an 
action against his former partners for 
an accounting, was entitled to inter- 
est upon the amount found due him 
from the date when the account was 
taken. Lovejoy v. Bailey, 214 Mass. 
134, 101 NE 63. 

96. Signorelli v. Federico, 167 La. 
5, 118 S 482. 

97. Signorelli v. Federico, supra. 
Johnson y. Hartshorne, 52 N. 


214 Mass. 


Johnson v. Hartshorne, supra. 
[a] For example, compound inter- 
est cannot: be allowed upon balances 
in favor of one partner, but may be 
charged upon debits in cases of bad 
faith, refusal to account, or private 
use of the money of the firm, and the 
question of its propriety in such cases 
is one of fact for the trial court, 
whose decision is conclusive. John- 
son v. Hartshorne, 52 N. Y. 173. 

1. U. S.—Henderson v. Ries, 108 
Fed. 709, 47 CCA 625; Hoxie v. Carr, 
12 F..Cas. No. 6,802, 1 Sumn. 173. 
ee ae Donelson v. Posey, 13 Ala. 

Cal.—Gray v. Palmer, 9 Cal. 616. 

Ind.—Roberts y. McCarty, 9 Ind. 
16, 68 AmD 604. 

Iowa.—Pierce v. Wilson, 2 Iowa:20. 

Ky.—Harlan v. Bennett, 127 Ky. 
572, 106 SW 287, 32 KyL 473, 128 Am 


SR 360; Conwell v. Sandidge, 8 Dana 
273; Hodges v. Holeman, 1 Dana 50; 
Marsh v. Breeze, 8 Ky. Op. 229. 

Miss.—Dilworth vy. Mayfield,’ 36 
Miss. 40. 

N. J.—Standish v. Babcock, 52 N. 
J. Hg, 628, 29 A 327. 

N. Y.—Kelly Ve, wocott;. 49, Ni oY, 


595 [writ of error dism 22 Wall. CWeSs) 
57, 22 L. ed. 729]; Wade v. Rusher, 
17 N. Y. Super. 537; Hooley v. Gieve, 
9 Daly 104 [aff 82 N. Y. 625]; Frith v. 
Lawrence, 1 Paige 434 [rev on other 
grounds 6 Wend. 108, 21 AmD 262]. 
S. D.—Hefner v. Hefner, 26 S. D. 
74, 127 NW 634; Betts v. ‘Letcher, il, 

S. ’D. 182, 46 NW 193. 
2 Head 


Tenn.—-Williams v. Love, 
80, 73 AmD 191. 
W. Va.—Fouse v. Shelly, 64 W. Va. 


side the firm affairs, and which is not involved in. 
partnership accounts.* 


425, 63 SH 208. 

Ont. .—Cameron v. Peters, 8 OntWR 
359 

[a] For example, a partner, on the 
dissolution of the partnership, may 
be declared to have a charge or lien 
on any moneys to which he may be: 
entitled on the adjustment of the ac- 
counts of the partnership. Cameron- 
v. Breeze, 8 Ky. Op. 

[b] Lien on firm realty.—Marsh 
v. Breeze, 8 Ky. Op. 229. 

Lien of partner on firm property’ 
of going concern see supra § 235. 

2. Ala.—Donelson v. Posey, 13 Ala. 


752. 
Ky.—Harlan v.. Bennett, 127 Ky. 
572, 106 SW 287, 32 KyL, 478, 128 


AmSR 360. 

N. J.—Standish v. Babcock, 52 N. 
J. Eq. 628, 29 A 327 [rev on other: 
grounds 153. N., Jo Hig. 376, s3eAw dso, 
51 AmSR 633, 30 LRA 604]. 

N. Y.—Hooley v. Gieve, 9 Daly 104 
[af— 82 N. Y. 625]. 

Tenn.—Barcroft v. 
Coldw. 430, 441. 

Eng.—Ex p. Taylor, 12 Ch. D. 366; 
Ex p. Delhasse, 7 Ch. D. 511 [aff 37 
L. T. Rep. N. S. 440]; Ex p. Mac- 
arthur, 40 L. J. Bankr. 86. 

“Upon the dissolution each partner~ 

- has a perfect right to require 
that the partnership funds shall be- 
directly and regularly applied to the 
discharge of the partnership debts 
and liabilities, and after these are- 
discharged to have his share of the 
residue of the partnership funds. 
And this right is a lien upon the part- 
ner Ship effects, as between the part-- 
ners.’ Barcroft v.: Snodgrass, su- 
Dra os 

“Every partner has a lien on the-~ 
partnership assets for his portion: 
thereof after the payment of the firm 
debts.” » Harlan. vy. Bennett, 127 key. 
572, 577, 106 SW 287, 32 Kyl 473, 128. 
AmSR 360. 

3. Ala. 
218. 

Iil.— Mack v. Woodruff, 87 Ill. 570. 

Md.—Karthaus vy. Owings, 4 Harr, 
& J. 263. 

Minn.—Brandt v. Edwards, 91 Minn. 
505, 98 NW 647, 


Snodgrass, 1: 


‘Warren v. Taylor, 60 Ala. 


Okl.—Martin v. Carlisle, 46 Okl. 
268, 148 P 833, 6 ALR 154. 
Si Gs —Boyce Vv. Coster) > 2379S, .G: 


Eq. 25. 

Tex.—Meeve v. Eberhardt, 49 Tex. 
Civ. A. 327, 108 SW 1013 

Vt.—Fish v. Thompson, 68SVt. aoe 
3h A174. 

Eng.—Mycock vy. Beatson, 13 Ch. 
D. 384; Payne v. Hornby, 25 Beav. 
oa. 53 ‘Reprint 643; Partn. Act (1890) 


[a] Both equitable and statutory 
lien on share of other partner in firm 
real estate. Martin v. Carlisle, 46 
Ok 268, 148 P8336. Aline thd 
_[b] Extent of lien.—On a dissolu- 
tion of a partnership, where a debt 
due one partner from the firm is es- 
tablished, it is error to make the en- 
tire indebtedness a lien upon _ the- 
share of the other partner, and to 
authorize execution ror the entire 
amount against such partner’s share 
in case of failure to pay the indebt- 
edness, as he is responsible for only 
his pro rata half of such indebted- 
ness, and the lien should be adjudged 
accordingly. Meeve vy. Eberhardt, 49 
Tex. Civ. A. 327, 108 SW 1013. 

4 Nichol v. ‘Stewart, 36 Ark. 612; 
Stone v. Manning, 8 Ill. 530, 35 AmD 
119; Power Grocery Co. v. Hinton, 


1184 [47 C.J.] 


The representatives of a deceased partner have 
no lien on the firm assets for the share due the es- 


tate.® 
Loss of lien. 
waiver.® 


[§ 878] 12. Private Accounting and Settlement’ 
In the absence of fraud,* duress,?® 
or mistake,!° a private accounting and settlement is 


—a. In General. 


18% “Key. 171, 218 Sw 1013, 1018 [eit 
Cyc]; Moffatt v. Thomson, 26 S. C. 
TBS, LG eae col DiI 

5. Hoyt v. Sprague, 103 U. S. 613, 
26 L.ed. 585; Payn v. Hornby, 25 
Beav. 280, 53 Reprint 643. 

6. Robertson v. Baker, 11 Fla. 192; 
Kemmerer v. Kemmerer, 85 Iowa 193, 
52 NW 194; Wilhite v. Boulware, 88 
Ky. 169, 10 SW 629, 41 Kyl 59; 
Wishek v. Hammond, 10 N. D. 72, 84 
NW 587. f 

[a] Waiver shown.—(1) Lien lost 
by partitioning the property between 
the partners, the creditor partner 
taking a mortgage on the assets 
which were turned over to the debtor 
partner. Robertson v. Baker, 11 Fla. 
192. (2) Lien lost by the creditor 
partner’s sale of his interest in the 
firm and of his judgment against the 
debtor partner. Kemmerer vy. Kem- 
merer, 85 Iowa 1938, 52 NW 194. (3) 
Lien lost by permitting the debtor 
partner to hold and to mortgage cer- 
tain assets as his individual prop- 
erty. Wilhite v. Boulware, 88 Ky. 
169, 10 SW 629, 11 KyL 59. (4) Lien 
lost by assenting to a division of the 
assets between the partners. Wis- 
hek v. Hammond, 10 N. D. 72, 84 
NW 587. 

[b] Waiver not shown.—Where 
there was not a complete dissolu- 
tion of a partnership prior to a final 
settlement between the parties, and 
it was understood that no personal 
partnership right would be lost by 
each partner’s taking back the per- 
sonalty contributed by him to the 
partnership assets, one of the part- 
ners in a suit for settlement could 
not object that his copartner was 
not entitled to a lien on the partner- 
ship assets for the balance due him 
under the rule that a voluntary dis- 
solution and surrender to the con- 
tributing partners of the property 
contributed constitutes a waiver of 
any lien that a partner would oth- 
erwise have to secure a debt due him 
by the firm. Burk v. Burk, (Ky.) 128 
SW 315. 

7, Agreed valuation of firm assets 
see supra § . 

Settlement agreements between 
representatives of deceased partner 
and surviving partner see Executors 
and Administrators § 482. 

8. Effect of fraud on settlement 
agreements see infra § 881. 


9. Effect of duress see infra § 
883. 

10: Effect of mistake see infra § 
884. 

11. U.S.—Sanfordiiv. Hmbry, 151 
Mee Oia ol ROCA NOs) etlallockways 
Streeter, 102 Fed. 193; SBrydie v. 
Miller, 4 F. Cas. No.’ 2,071, 1 Brock. 
147. 

Ala.—Adams v. Atkison, 158 Ala. 


225, 48 S 346; Scheuer vy. Berringer, 

102 Ala. 216, 14 S 640. 
Alaska.—Pearce v. Sutherland, 4 
Walker, 10 Cal. 


Alaska 120. 

Cal.—Cayton v. 
450; San Pedro First Nat. Bank v. 
Stansbury, 62 Cal. “A. 3386, 217 P 
91 


Colo.—Gibson v. Glover, 3 Colo. A. 
506, 34 P 687. 

Iowa.—Spratt v. Dwyer, 171 Iowa 
363, 151 NW 474; Howard v. Pratt, 
110 Iowa 533, 81 NW 722; Donahue 


v. McCosh, 70 Iowa 733, 30 NW 14; 
Hunter v. Aldrich, 52 Iowa 442, 3 
NW ; 
Kan.—Knox v. Pearson, 64 Kan. 711, 
68 P 613. 

Ky.—Chambers v. Johnston, 180 Ky. 
73, 201 SW 488, 496 [cit Cyc]; Fergu- 


The partner’s lien may be lost by 
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binding and conclusive upon the partners*? assent- 
ing to the same,!? especially when it appears that 


they were familiar with the firm’s affairs, and that 


neither reposed any special confidence in the other 


in making up the account,t* or where they have 


son v. Hite, 9 Dana 553; Turner’ vy. 
Turner, 16 SW 137; Green v. Pul- 
lins, 5 Ky. Op. 362;° Raimy v. Willis, 
4 Ky. Op. 229. 

La.—Keough v. Foreman, 33 La. 
Ann, 1434; Job v. Heuer, 25 La. Ann. 
279; Wells v. Erstein, 24 La. Ann. 
Bae Coleman v. Marble, 9 La. Ann. 
76. 

Mass.—Eddy v. Fogg, 192 Mass. 
543, 78 NE 549. 

Mich.—French v. Mulholland, 218 
Mich. 248, 187 NW 254, 21 ALR 1; 
MecGunn vy. Hanlin, 29 Mich. 476. 

Mo.—Silver v. St. Louis, etc., R. Co., 
72 Mo. 194 [aff 5 Mo. A, 381]; Demp- 
sey v. McGinnis, (A.) 249 SW 662; 
Bigham vy. Tinsley, 149 Mo. A. 467, 
130 SW 506 [op. adopted 160 Mo. A. 
605 mem, 140 SW 1193 mem]. 


ING OY blun iva Mayers ieoesN. uN. 
153, 81 NE 780;, Coxner w Mackey, 147 
N. ¥.°574, 42° NE 29; Ledyard v. 


Bull, 119 N. Y. 62, 23 NE 444; Wahl 
v. Barnum, 116 N. Y. 87, 22 NE 280, 


5 LRA 6238; Johnson vy. Hartshorne, 
52) N.. Y. £73; —<Ogden. v.cAstor,'6 IN. 7. 
Super. 311; Campbell v. Campbell, 
16 NYS 165. 


coy C.—Patterson v. Martin, 28 N. 
Se Bim ls 

N. D.—Lay v. Emery, 8 N. D. 515, 
TILNW, 053. 

Okl.—Ault v. Page, 82 Okl. 168, 
Gs 12) ale 

Pa.—Steinfield v. Epstein, 256 Pa. 
601. 100) A 4 9965 Shirk si sA pp a3 
Brewst. 119. 


Philippine—Aldecoa vy. Warner, 
Barnes & Co., Ltd., 16 Philippine 423. 


S. C.—Main v. Howland, 9 S. C. 
Eq. 352. 
Tex.—Walsh v. Braxton, 78. Tex. 


International Amuse- 
(Civ. A.) 289 


563, 14 SW 573; 
ment Co. v. Alderete, 
SW 167; Dyer v. Adams, 56 Tex. 
Civ. A. 400, 120 SW 946; Kneeland 
v. Mcluaehilen, 4 ‘Tex. Civ. ‘A. 203, 23 
SW 309; Henry v. Chapman, (A.) 16 
SW_ 543. 

Wash.—Tsiakilos v. Manthou, 137 
Wash. 50, 241 P 353; Elmore v. Mc- 
Conaghy, 92 Wash. 263, 159 P 108. 

W. Va.—Benedetto v. Di Bacco, 83 
W. Va. 620, 99 SE 170; Holt v. Holt, 


46 W. Va. 397, 35 SE 19; Mahnke v. 
Neale, 28 W. Va. 57. 
mie oe eA Ve Van? _Cott, 9) Wis: 


Hng.—Coventry v. Barclay, 3 De 
G. J. & S. 320, 68 EngCh 244, 46 Re- 
print 659 [mod 33 Beav. 1, 59 Reprint 
266]; Maund v. Allies, 5 Jur. 860. 

Ont.—Stroud v. Wiley, 27 Ont. A. 
516; Robinson vy. Morrison, 18 Ont 
WN 1382. 

Sask.—Evans v. Holmes, 15 Sask. 
L. 453, 66 DomLR 55, [1922] 2 West 
Wkly 696. 

“When members of a partnership 
enter into a settlement of their af- 
fairs which is free from fraud, acci- 
dent, or mistake, the same will be up- 
held, and will be treated as final and 
binding upon the parties thereto.” 
Benedetto v. Di Bacco, 83 W. Va. 620, 
99 SE 170. 

[a] Rule stated.—Where partners 
have made a settlement of their ac- 
counts, in whole or in part, and re- 
duced it to writing, they are conclud- 
ed thereby, where it is free from 
fraud, duress, misrepresentation, or 
concealment or mistake of fact. Lay 
v. Emery, 8 N. D. 515, 79 NW 1053. 

[b] Acknowledgment af indebted- 
ness.—Where two parties, engaged in 
business for several years as part- 
ners, agree on a settlement of their 
business transactions and enter into 
a written contract of settlement 


acquiesced therein subsequent to the execution of 
the settlement agreement.'+ 
An agreement subject to correction is presump- 


wherein one of the partners to the 
settlement acknowledges an indebt- 
edness im a certain amount to the 
other partner, such a contract of set- 
tlement is conclusive on the parties 
in the absence of fraud or mistake 
clearly established by the party 
seeking to avoid the contract of set- 
tlement. Ault v. Page, 82 Okl. 168, 
TSE 1S) sh oats > 

[c] Dealing in futures.—(1) After 
a final settlement“between two part- 
ners, one of them cannot receive re- 
lief with reference to dealing by the 
other in futures. Dyer v. Adams, 
56 Tex. Civ. A. 400, 120 SW 946. (2) 
Where partners had met and settled 
up profits which accrued during the 
month of July, in accordance with a 
dissolution agreement providing that 
July profits should be later divided, 
and plaintiff was not overreached or 
defrauded, the settlement is conclu- 
Sive. Tsiakilos v. Manthou, 137 
Wash. 50, 241 P 353. 

12. Parties not assenting to set- 
tlement see infra § 890. 

13. U. S.—Hallock v. Streeter, 102 
Hedy 93. 

Ala.—Scheuer y. Berringer, 102 Ala. 
216, 14 S 640. 

Ky.—Chambers v. Johnston, 180 Ky. 
73, 201 SW 488; Kolb vy. Dubois, 150 
Ky. 92, 149 SW 1134. 
iT Ok v. Marble, 9 La. Ann. 

N. Y.—Dorsett v. Ormiston, 53 App. 
Div. 629, 65 NYS 931 [aff 25 Misc. 
570, 55 NYS 1037]. 

N. D.—Little v. Little, 2° Ni _D. 175, 
49 NW 736." 

Pa.—Steinfield v. Epstein, 256 Pa. 
601, 100 A 996. 

Wash.—Tsiakilos v. Manthou, 137 
Wash. 50, 241 P 353. 

[a] Each cognizant of his rights. 
—Where partners, on the dissolution 
of a firm, were on equal terms and 
each was cognizant of his rights, a 
settlement of the firm business in- 
volving a sale by one partner of his 
interest to his copartner is conclu- 
Sive, and neither may invoke the aid 
of equity to change the price paid. 
solr, v. Dubois, 150 Ky. 92, 149 SW 

[b] Full knowledge.—Where there 
was a partnership settlement, with 
full knowledge and understanding on 
the part of each of the partners, it 
cannot be held that one partner was 
in any manner defrauded or over- 
reached. Tsiakilos v. Manthou, 137 
Wash. 50, 241 P 358. 

[c] Plaintiff a lawyer and repre- 
sented by.eminent counsel in making 
the settlement.—Dorsett v. Ormis- 
ton, 53 App. Div. 629, 65 NYS 931 
[aff 25 Mise. 570, 55 NYS 1037]. 

{[d] Each partner a capable busi- 
ness man, and neither reposing con- 
fidence in the other.—Scheuer v. Ber- 
ringer, 102 Ala. 216, 14 S 640. 

14. Grant v. Fletcher, 283 Fed. 
243; Spratt v. Dwyer, 171 Iowa 363, 
369, 151 NW 474; -Boozer v. Boozer, 
139 Wash. 34, 245 B'403. See Morsch 
v. Schoenbaum, 200 App. Div. 441, 
193 NYS 266 (holding that an ac- 
tion by one alleging that he and de- 
fendant were equal partners, and 
asking that a settlement agreement 
be set aside as induced by fraud, con- 
ceded that, in the absence of fraud, 
the settlement between the parties 


was binding on them, and that an ac- 
tion at law might be maintained 
thereon.) 


“A settlement is a contract. When 
mutually entered into between both 
parties, without fraud or mistake, it 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 878-881] 


tively conelusive.t® 


. Assumption of firm debts on dissolution.'® 
ments by which one or more of the partners assume 
firm debts on dissolution and undertake to indemnify 
the other partners against such claims are valid,'* 
especially where made in consideration of the prom- 
isee’s transfer of his interest in the firm to the 


promisor.?§ 
[§ 879] 
eral. 


is as binding as any other contract, 

especially where it has been ac- 

quiesced in by both parties subse- 

quent to the making of the settle- 
. ment.” Spratt v. Dwyer, supra. 

[a] Failure to object.—Where a 
partner rendered a statement pursu- 
ant to an agreement to account, to 
his copartner, who promised to ob- 
ject thereto if it was insufficient, 
and, relying on the latter’s failure to 
‘object within a reasonable time, the 
accounting partner destroyed the ma- 
terial evidence, consisting of books, 
bank stubs, and other records and 
documents, his copartner was _ there- 
after estopped to deny the sufficiency 
of the account. Boozer v. Boozer, 139 
Wash. 34, 245 P 408. 

[b] Ratification not shown.— 
Where a party to an agreement of 
dissolution of a partnership discov- 
ers shortly after the settlement is 
effected that he has been defrauded 
by the other, the retention of the 
assets turned over’to such injured 

and the application of them 
by him to the indebtedness of the 
firm, which he assumed under the 
agreement of dissolution, will not be 
treated as a ratification by him of 
the terms of the dissolution when 
the other partner has been in no way 
‘injured thereby. Oliver v. House, 
125 Ga. 637, 54 SE 732. 

Effect of laches see infra § 894. 

15. Sandford v. Embry, 151 Fed. 
977, 81 CCA 167; Scheuer v. Berring- 
er, 102 Ala. 216, 14 S 640. 

[a] Illustration.— Where a_ set- 
tlement of the accounts of a part- 
nership engaged in the operation of 
a boat involved, among other things, 
accounts for the construction of the 
boat, various items of expenditure 
not evidenced by receipts, accounts 
for materials and supplies, etc., and 
the settlement agreement provided 
that, in consideration of the sum of 
five hundred and thirty-seven dollars 
and thirty-three cents, being one 
fourth of the expenses of operating 
the boat, it was agreed to readjust the 
accounts when the parties should 
meet in Mexico, and correct any error 
found therein, by the one paying to 
the other whatever amount, if any, 
there might have been improperly 
paid or allowed in settlement, such 
provision should be construed to re- 
fer only to the claims for expenditure 
on account of operating expenses, and 
a settlement of accounts made and 
signed, but subject to correction, 
must stand as a settlement until er- 
ror is affirmatively shown, and the 
burden is on the party seeking to 
open it, since a settlement subject to 
correction is none the less a settle- 
ment. Sandford v. Embry, 151 Fed. 
Cyl hee Kos COX OWN a IC P(E 

16. Cross references: 
Agreements as to the division of firm 

losses on dissolution see supra § 

860. 


party 


Assumption of firm debts by incom- 
ing partner see supra § 591. 
Operation and effect of such agree- 
ments see passim infra §§ 887-891. 
17. See infra text and note 18. 
18. Vanness v. Dubois, 64 Ind. 338; 
Topliff v. Jackson, 12 Gray (Mass.) 
565;- McLucas; v. Durham, 20 S. C. 
302; Bankhead v. Alloway, 6 Coldw. 


47 C. J—i5] 


b. Requisites and Validity—(1) In Gen- 
As in the ease of contracts generally,?® a part- 
nership settlement agreement should arise from mu- 
tual assent,?° uninfluenced by duress,”* fraud or mis- 
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representation,?? or mistake,?* and should rest up- 


Aeree- 


valid.?°® 


on adequate consideration.?* 
executed, a partnership agreement will be upheld 
where the parties themselves have treated it as 
An agreement fraudulent as to firm ered- 
itors is invalid as to them.?° 

[§ 880] (2) Inequality in Agreement. 


Although defectively 


Inequality 


in the agreement made does not invalidate it,?* un- 


fraud.?§ 


General. 


(Tenn.) 56. 

wee Requisites of contracts gener- 

ally: 

Con coreg see Contracts §§ 144- 

Formal requisites see Contracts §§ 
122-143. : 

purual assent see Contracts §§ 46- 


Reality of consent see Contracts §§ 

245-338. : 

20. See cases infra this note. 

[a] Assent of agent violating in- 
structions.—(1) Where plaintiff, aft- 
er the dissolution of a firm previous- 
ly existing between himself and de- 
fendant, sued to restrain defendant 
from using the firm name in a sim- 
ilar business, and based his right of 
action on the dissolution agreement, 
a separate defense alleging that such 
agreement was signed by defendant’s 
attorney in fact, contrary to defend- 
ant’s instructions, and that plaintiff 
knew of such attorney’s lack of au- 
thority, and that such agreement was 
subsequently repudiated by defend- 
ant, was not demurrable. Bastable 
Ven Carrols liléis, Apps sDinvzeur 0ba2 101 
NYS 637. (2) It was held, however, 
that a special defense alleging that 
the attorney in fact was induced by 
plaintiff to sign the agreement by 
means of a sum of money paid to 
him by plaintiff was immaterial and 
demurrable. Bastable v. Carroll, su- 


pra. 

{b] Parent assenting for minor 
children.—Under the civil law as ad- 
ministered in Porto Rico, a father 
does not need judicial authorization 
to acknowledge a partnership debt 
for his minor children where it is 
the result of the liquidation of part- 
nership made by him on his own be- 


half and on behalf of his minor 
children. Nias- Vor Pereziw lie Porto 
Rico 894. 

21. See infra § 883. 

22. See infra § 881. 

23. See infra § 884. 

24. See cases infra this note. 

[a] Consideration shown.—(1) As- 


sumption of firm debts and release 
of partner from his indebtedness to 
the firm. Selz v. Mayer, 151 Ind. 422, 
51 NE 485. (2) Implied promise to 
be bound by adjustment made on set- 
tlement. Dille v. Parker, 204 Mass. 
163, 90 NE 520. (3) Relinquishment 
of claim against copartner and obli- 
gation to purchase part of firm prop- 
erty. Spencer v. Bynum, 169 N. C. 
119, 85 SEH: 216. (4) Other cases. 
Herald v. Harper, 8 Blackf. (Ind.) 
170; Lines v. Wilson, 148 Minn. 156, 
ree NW 202; Gauger v. Pautz, 45 Wis. 

[b] Consideration not shown.— 
Horne y. Ingraham, 125 Ill. 198, 16 
NE 868; Kruchek v. Kruchek, 173 
Minn. 491, 217 NW 595. 

[c] Failure of consideration 
shown.—Where, upon the dissolution 
of a partnership, one partner turn- 
ing over his interest to the other, 
an agreement is made that a con- 
tract of the partnership, which is 
expected to yield profits, shall be- 
come the property of the partner con- 
tinuing the business under a choice 
of terms, but the contract is de- 
clared void by a court, the agree- 
ment fails for lack of consideration, 


less the inequality is. so gross as to amount to 


[§ 881] (8) Fraud or Misrepresentation—(a) In 
A partnership settlement agreement may 


although it contains the phrase “as 
further consideration for his share 
of the business.” Webster v. Parkes, 
16 Que. K. B. 242 [rev 29 Que. Super. 
5199). : 

{d] Failure of consideration not 
shown.—Scudder v. Andrus, 124 Mich. 
252, 82 NW 1050. 

Inadequacy of consideration 
amounting to fraud see infra § 880. 

25. Cayton v. Walker, 10 Cal. 450. 

26. Sage v. Woodin, 66 N. Y. 578; 
Ex p. Walker, 4 De G. F. & J._509, 
65 EngCh 396, 45 Reprint 1281; Ex p. 
Mayou, 4 De G. J. & S. 664, 69 EngCh 
508, 46 Reprint 1076; Ex p. Brews- 
ter, 22 L. J. Bankr. 62. 

[a] Fraud shown.—Ex p. Mayou, 
4 De G. J. & S. 664, 69 EngCh 508, 
46 Reprint 1076. 

{b] Fraud not shown.—Sage 
Woodin, 66 N. Y. 578. 

27-0. Janel v..) Cerny, 287 Dll. 359; 
122 NE 507; Guenther v. Kutz, 270 
Pa, 144, 112 A 919; Bankhead v. Al- 
loway, 6 Coldw. (Tenn.) 56; Moore 
v. Bivins, (Tex. Civ. A.) 33 SW 881. 

[a] For example (1) it is not a 
sufficient ground for setting aside a 
settlement between partners that it 
was harsh or unequal in its opera- 
tion. Moore v. Bivins, (Tex. Civ. A.) 
33 SW 881. (2) The mere fact that a 
contract, as one of dissolution and 
settlement of a partnership, is im- 
provident, is no ground for setting 
it aside, where the partner complain- 
ing was familiar with the facts and 
under no improper influence. Guen- 
ther v. Kutz, 270 Pa. 144, 112 A. 919. 

[b] Agreement to pay firm debts. 
—Bankhead v. Alloway, 6 Coldw. 
(Tenn.) 56. 

[ec] Receiving less than proper.— 
Where partners, knowing that one of 
the partners had used partnership 
capital in a separate business ven- 
ture, and knowing the full extent of 
the profits derived from such use of 
the partnership funds, made a set- 
tlement, the fact that the settlement 
Was made on the wrong basis, or 
that some of the partners received 
considerably less than they were en- 
titled to, and were ignorant as to 
legal rules governing settlements, are 
not sufficient reasons for disregard- 
ing the settlement. Janci v. Cerny, 
287 Dll. 359, 122) NE! 507. 


Vv. 


28. Rice v. Terrill, 231 Mich. 104, 
203 NW 851. 

[a] Inadequacy of consideration 
\Yaising presumption of fraud.— 


Where, by a partnership settlement, 
plaintiff, who had furnished all the 
money, and supported the other part- 
ner and his wife for nine years, re- 
ceived a one-half interest in a second- 
hand motor car, a rowboat, and a 
tarpaulin, while the other partner 
and his wife received, besides other 
property, seven thousand dollars in 
bonds purchased with  plaintiff’s 
money, the consideration given plain- 
tiff was so grossly inadequate as to 
raise a presumption of fraud, and 
the settlement so grossly unfair and 
unconscionable as not to stand in eq- 
ulty. Rice *v. \Terrill, 232) Mich: 9104; 
203 NW 851. 

Consideration for partnership set- 
tlements see supra § 879. 
§ oe of fraud genarally see infra 
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be invalidated where it is procured by fraud,?° even 
as against a partner personally innocent of fraud.*° 
Fraud vitiating a partnership settlement agreement 
may consist in material misrepresentations,*! or con- 
cealment of facts which the nondisclosing partner 
was obligated to reveal,?? especially concealment of 
facts peculiarly within the knowledge of the con- 
Nondisclosure of an immaterial 


cealing partner.** 


PARTNERSHIP 


settlement. 


ment to relief.?® 


fact,** or of facts which the.concealing partner was 


29. Ala.—Hallman vy. Brock, 204 
Ala. 17, 85 S 280; Scheuer v. Ber- 
ringer, 102 Ala. 216, 14 S 640. 

N. Y.—Manufacturers’ Nat. Bank v. 
Cox a2ebluns 512) faith 59. Ni. 5659 
mem]. 

S. C.—Badder v. Saleeby, 131 S. C. 
101, 126 SE 438. , 

Tex.—Woldert v. Pukli, (Civ. A.) 
224) SW 1112,; 1114. 

McConaghy, 92 


Wash.—Elmore v. 
Wash. 263, 159 P 108. 

W. Va.—Teter v. Moore, 80 W. Va. 
443, 445, 93 SE 342; Daniels v. Gil- 
lespie, 65 W. Va. 366, 64 SE 254. 

Eng.—Oldaker v. Lavender, 6 Sim. 
239, 9 EngCh 239, 58 Reprint 583. 

“Wraud vitiates a voluntary settle- 
ment of partnership affairs as it will 
any other contract.’ Woldert v. Puk- 
li, Supra. 

“Hstablishment of fraud, by a mem- 
ber of a copartnership, in the mak- 
ing of a settlement of the partnership 
business and affairs, between or 
among the members thereof, vitiates 
the entire stttlement in which it was 
perpetrated and all subsequent set- 
tlements based thereon.” Teter v. 
Moore, supra. 

[a] For example: (1) Surcharg- 
ing and falsifying an account. Dan- 
iels v. Gillespie, 65 W. Va. 366, 64 


SE 254. (2) Wrongful refusal to 
give information. Abrahams vy. Hunt, 
26) Pa. 49. (3) Unfair settlement 


foisted upon a mentally incompetent 


partner. Doughty v. Doughty, 7 N. 
J. Eq. 227. 
[b] Settlement forced on plaintiff 


by copartner’s refusal to permit ex- 
amination of firm books in his pos- 
session.—Abrahams v. Hunt, 26 Pa. 
49. 

Fraud as affecting contracts gener- 
ally see Contracts §§ 279-309. 


. 80. Hallman v. Brock, 204 Ala. 17, 
85 S 280. 
[a] For example, fraud of one of 


the partners in representing to the 
others that there were no creditors, 
except those paid, in reliance on 
which they settled its affairs, and 
distributed its assets, suffices to re- 
open the settlement, even as against 
an innocent partner. Hallman _ v. 
Brock, 204 Ala. 17, 85 S 280. 

31. U. S.—Tevander v. Ruysdael, 
253 Fed. 918, 166 CCA 18 [certiorari 
den 248 U. S. 585 mem, 39 SCt 182 
mem, 63 L. ed. 433 mem]. 

Ala.—Hallman vy. Brock, 204 Ala. 
17, 85 S 280. 

Cal.—Green v. Thornton, 96 Cal. 67, 
300 P 965. j 

Ill.—Phillips v. Reynolds, 236 I11. 
119, 86 NE 193. 

Mo.—Pomeroy v. Benton, 57 Mo. 
53 ’ 


i 
Okl.—Myers v. Garland, 128 Okl. 
247, 262 P 654. 

S. C.—Badder v. Saleeby, 131 S. C. 
101, 126 SE 438. 

Tex.—Morris v. Owen, (Civ. A.) 
143 SW 227. 

Wash.—Salhinger v. Salhinger, 56 
Wash. 134, 105 P 236. 

[a] Representing that firm busi- 
ness was profitless to induce settle- 
ment and release stopping litigation. 
—Salhinger v. Salhinger, 56 Wash. 
134, 105 P 236. 

[b] Misrepresentation of state of 
mind.—Representations whereby de- 
fendant induced plaintiff to agree to 
dissolution of an equal partnership 
between them, organize a corporation 
with the controlling share in defend- 
ant, and transfer to it the partner- 


ship assets, while some of them were 
promissory in character, being in sub- 
stance a statement of defendant’s 
state of mind toward plaintiff as one 
inducing him to protect her interests 
and not injure her financially, which 
if true, would have made the charge 
immaterial, being false, to her prej- 
udice, were representations of mate- 
rial facts vitiating the settlement. 
Tevander v. Ruysdael, 253 Fed. 918, 
166 CCA 18 [certiorari den 248 U. S. 
585 mem, 39 SCt 182 mem, 63 L. ed. 
433 mem]. 

[ec] Misrepresentation of profits.— 
Where plaintiff and defendant agreed 
to sell land and share the profits, and 
defendant showed plaintiff what pur- 
ported to be a written contract for 
its sale at a certain price in order 
to get plaintiff out of the transac- 
tion, when in fact no such sale was 
made, and plaintiff, relying on such 
representation, accepted his share of 
the profits on the basis of the al- 
leged sale, and made settlement with- 
out knowledge that the amount re- 
ceived for the land was greater than 
represented by defendant, he was not 
bound by the settlement. Phillips 
v. Reynolds, 236 Ill. 119, 86 NE 193. 

[d] False balance sheet.—Pom- 
eroy v. Benton, 57 Mo. 531. 

[e] Despite an account stated be- 
tween the partners in a settlement 
agreement, the same may be im- 
peached for misrepresentation. 
oa v. Thornton, 96 Cal. 67, 30 P 
965. : 

Fraud and its elements generally 
see Fraud: §§ 1-91. 

32. Ky.—Chambers  v. 
180 Ky. 78, 201 SW 488. 
Lee oe eee v. Waters, 40 Mich. 
ol. 

N. J.—Nicholson v. Janeway, 16 N. 
J. Eq. 285. 

N. Y.—Manufacturers’ Nat. Bank v. 


Johnston, 


Cox. 2°-Hun 4572) [atl 59), N:) Y¥.) 659 
mem]; Herrick v. Ames, 21 N.Y. 
Super. 115; Binney v. Delmar, 17 
NYS 524. 


Okl.—Myers v. Garland, 128 Okl. 
247, 262. P 654. 

S. C.—Badder v. Saleeby, 131 S. C. 
101, 126 SE 438. 

Wash.—Salhinger v. Salhinger, 56 
Wash. 134, 105 P 236. 

Ont.—O’Connor vy. 
Grant Ch. 428. 

[a] For example, where partners 
were brothers-in-law, and one was the 
other’s superior in intelligence and 
business ability, and had greater 
knowledge as to the affairs of the 
partnership, the first partner, by mis- 
representing material facts and con- 
cealing the true condition of the part- 
nership business, on dissolution of 
the partnership and settlement of its 
affairs, was guilty of fraud, enti- 
tling his copartner to equitable relief. 
Badder v. Saleeby, 131 S. C.-101, 126 
SE 488. 

[b] Concealment of assets.—A 
settlement is not binding on copart- 
ners who are ignorant that the oth- 
er partner has received moneys for 
which he has not accounted to the 


Naughton, 13 


firm. Manufacturers’ Nat. Bank v. 
Cox, -2> Hun. ,572> aff? 59° NS YY. 659 
mem]. 

[c] Concealment of financial con- 


dition of firm.—Salhinger v. Salhing- 
er, 56 Wash. 134, 105 P 236. 

[d] Clandestine profits.— Where 
defendants had made and kept clan- 
destine profits, but settled with plain- 
tiff on the basis of the books’ show- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Right of reliance. 
right to rely upon his copartner’s representations as 
the basis for a private settlement,’ and in cases of 


[§ 881 


under no duty to reveal,*® will not invalidate the 


Even an innocent misrepresentation may entitle 
the party misled by it into particular terms of settle- 


Ordinarily a partner has the 


ing their entire liability to the firm, 
the settlement was thereby vitiated. 
Herrick v. Ames, 21 N. Y. Super. 115. 

[e] Collected claims omitted from 
books.—Where defendant partner had 
collected two claims without enter- 
ing them on the books, and settled 
with plaintiff on the basis of what 
appeared on the “books, there was 
fraud invalidating the 
Binney v. Delmar, 17 NYS 524. 

[f] Willful suppression of facts. 
—Where a valuable firm claim was 
willfully suppressed by defendant, 
the surviving partner, the settlement 
was vitiated. 
Mich. 457. 

[i] Concealment unaccompanied 
by any misrepresentation is ground 
for relief.—Chambers v. Johnston, 
180 Ky. 73, 201 SW 488. 

33. Chambers v. Johnston, supra. 

34. Janci wv. Cerny, 287 =-Ill, 359; 
122 NE 507; Nicholson v. Janeway, 
16 N. J. Eq. 285; McLure v. Ripley, 
1 Macn. & G. 274, 48 EngCh 274, 42 
Reprint 105. 

[a] Illustration.—W here there 
was a settlement of partnership ac- 
counts with full knowledge of the 
amount of profits which one of the 
partners had made by the use of 
partnership capital in another ven- 
ture unknown to the other partners, 
but no full and complete disclosure 
of the business operations during 
such venture, failure to disclose the 


~ 


latter did not invalidate the settle-, 


ment because these matters were im- 
material, the material fact of the 
amount of profits furnishing a suf- 
ficient disclosure for the purposes of 
the settlement. Janci v. Cerny, 287 
Fl359 e222) NB 5 O7e 

35. Arnold v. Maxwell, 223 Mass. 
47, 111 NE 687. 

[a] For example, a final agree- 
ment, whereby plaintiff, under advice 
of counsel, and for a lump sum, sold 
and released his interests to defend- 
ant, his partner, showed no ground 
for rescission, where defendant’s fidu- 
ciary duty of disclosure did not in- 
clude transactions which had been 
concealed from plaintiff, the parties 
then dealing at arm’s length. Arnold 
Ne etanegie cr 223 Mass. 47, 111 NE 

36. Stephens v. Orman, 10 Fla. 9; 
Chambers vy. Johnston, 180 Ky. 73, 
201 SW 488; Barrow vy. Barrow, 27 
Ll, T. Rep. N. S. 481; West v. Ben- 
jamin, 29 Can. S. C. 282 (holding that 
@ partner is entitled to relief if the 
errors and mistakes are such as to 


hie upon him substantial injus- 
ice). 
37. Tevander v. Ruysdael, 253 Fed. 


918, 166 CCA 18 [certiorari den 248 
U. S. 585 mem, 39 SCt 182 mem, 6% 
L. ed. 433 mem]; Woldert v. Pukli, 
CDBexs (Civ A) 222 DSS Weald 2. 

[a] For example, partners occupy 
a fiduciary relationship to each oth- 
er and have the right to repose con- 
fidence in one another and to rely 
upon statements made relative to 
partnership affairs, and are not re- 
quired to deal with one another at 
arm’s length, even in a settlement of 
partnership affairs, and it is no an- 
Swer in a suit to set aside a settle- 
ment that plaintiff had the means of 
obtaining knowledge of matters in- 
volved. Woldert v. Pukli, (Tex. Civ. 
A.) 221 SW 1112. 

[b] A young inexperienced woman 
was not careless in relying on the 
representations of her partner, the 


settlement. ~- 


Heath v. Waters, 40: 


sara 
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§§ 881-882] 


doubt the question of the right of reliance is one 


for the trial court.?§ 
Fiduciary relation. 


dissolution of the firm.*? 
[§ 882] (b) Remedies.** 


deceit.*® 


sole business manager, former part- 
ner of her deceased husband, for 
falsity of which she seeks rescission 
of her agreement with him for dis- 
solution of the partnership, organiza- 
tion of a corporation in which he 
should have the controlling share, 
and transfer to it of the partnership 
assets. Tevander v. Ruysdael, 253 
Fed. 918, 166 CCA 18 [certiorari den 
248 U. S. 585 mem, 39 SCt 182 mem, 
63 L. ed. 433 mem]. 

38. Woldert’ v. Pukli, (Tex. Civ. 
A.) 221 SW 1112. 

[a] For example, in an action by 
a partner to set aside a settlement 
of partnership affairs, whether plain- 
tiff had a right to rely on the rep- 
resentations and statements of de- 
fendant .partner was for the trial 
court under the evidence, the appel- 
late court not being authorized to set 
aside the finding of the trial court 
that plaintiff had the right to rely on 
such statements and thus hold as a 
matter of law that he lacked such 
right. Woldert»v. Pukli, (Tex. Civ. 
A.) 221 SW 1112. 

39. Iowa—Joseph v. Mangos, 192 
Iowa 729, 185 NW 464. 

Ky.—Ehrmann v. Stitzel, 121 Ky. 
751, 90 SW 275, 28 KyL 728, 123 AmSR 
224. 

N. J.—Nicholson v. Janeway, 16 N. 
J, Eq. 285. 

S. C.—Badder v. Saleeby, 131 S. C. 
407, 107; 126 SH 438: 4 

Tex.—Woldert v. Pukli, (Civ. <A.) 
221 Sw 1112. 

W. Va.-—Benedetto v. Di Bacco, 83 
W. Va. 620, 99 SE 170. 

Ont.—O’Connor v. Naughton, 13 
Grant Ch. 428. 4 

“The necessity for good faith ap- 
plies in the case of a sale by one 
partner to another of his partnership 
interest, and such sale will be sus- 
tained only when it is made for a fair 
consideration and upon full disclo- 
sure of all important information as 
to value.” Ehrmann v. Stitzel, 121 
Ky. 751, 763, 90 SW 275, 28 KyL 728, 
123 AmSR 224 [quot Badder v. Salee- 
by, supra]. ; 

“Partners are required to exercise 
the utmost good faith toward each 
other, and in making a settlement 
of their affairs it is the duty of each 
partner to fully disclose to the other 
all the material information which he 
may have in regard to the partnership 
business, as well as to refrain from 
any false representations in regard 
thereto.” Benedetto v. Di Bacco, su- 


ra. 

# [a] Duty of full disclosure.—In 
dissolving a partnership and making 
settlement of its affairs, it is the 
duty of one partner, not only to re- 
frain from intentional misrepresen- 
tation to his copartner as to the con- 
dition of partnership affairs, but also 
to make full disclosure of all mate- 
rial facts. Badder v. Saleeby, 13] 
S. C. 101, 126 SE 438. 

40. Scheuer v. Berringer, 102 Ala. 
216, 14 S 640; Arnold y. Maxwell, 223 
Mass. 47, 111 NE 687; Farnam v. 
Brooks, 9 Pick. (Mass.) 212. 

[a] A partner is not a true trus- 
tee for his copartner after dissolu- 
tion. Farnam v. Brooks, 9 _ Pick. 
(Mass.)_ 212. 

{[b] In Washington (1) ‘whatever 
fiduciary relation was imposed on 
the partners toward each other dur- 
ing the continuance of the partner- 
ship, the relation ceased when they 
began to negotiate between them- 
selves as to the price to be paid by 


It has been both affirmed®® 
and denied?® that the fiduciary or confidential rela- 
tion ordinarily obtaining between partners*! applies 
when the partners make a settlement agreement on 


The defrauded partner 
may rescind*? or bring an action on the ease for 
If he rescinds he must do so promptly,*® 


PARTNERSHIP 


ment;*7 and in 
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and restore whatever he received on the settle- 


the absence of a return or tender 


of anything of value received, a partnership settle- 
ment is binding despite fraud.*® 
sion is not allowed, damages may, in a proper case, 
be recovered in an action at law.*® 


Even where rescis- 


Rescission of a 


settlement agreement for fraud does not restore the 


one for the other’s interest. They 
were then dealing with each other at 
arm’s length, in the absence of any 
circumstance showing that the com- 
plaining party was not sui juris, or 
had a right to rely upon the other. 
The allegation of trust in one who 
had been a partner is not sufficient 
to overthrow a solemn agreement en- 
tered into after each had bargained 
with the other to get the most ad- 
vantage possible for himself from 
the agreement.” Elmore v. McCon- 
aghy, 92 Wash. 2638, 266, 159 P 108. 
(2) A partnership relation is a fidu- 
ciary one, and requires of the part- 
ners the utmost good faith, and a 
partner may not for his benefit de- 
ceive the copartner to his injury ei- 
ther by false representations or by 
concealment, and in effecting a firm 
settlement must disclose to the co- 
partner the condition of the firm af- 
fairs. Salhinger v. Salhinger, 56 
Wash. 134, 105 P 236. 

41. See supra § 209. 

42. Obligation to use good faith 
on dissolution generally see supra § 
79 


43. Evidence see infra § 886. 

Pleading see infra § 885. 

44. Curry v. Windsor, 22 Ariz. 108, 
110)" 1940 Poss: 

45. Curry v. Windsor, supra. 

“When two or more members of 
which a firm is composed settle their 
partnership affairs and dissolve the 
partnership, if one of the partners 
is defrauded in the settlement, the 
law furnishes him with the choice 
between two remedies; he may re- 
scind the settlement, or bring an ac- 


tion on the case for deceit.’’ Curry 
v. Windsor, supra, 
46. Curry v. Windsor, supra; 


Wood v. Wood, 263 Pa. 521, 106 A 887. 


47. Curry v. Windsor, 22 Ariz. 108, 
194 P 958; Fritz v. Fritz, 141 Iowa 
721, 118 NW 769; Dovey v. Dovey, 


95 Nebr. 624, 625, 146 NW 923. See 
Tevander v. Ruysdael, 253 Fed. 918, 
166 CCA 18 [certiorari den 248 U. S. 
585 mem, 39 SCt 182 mem, 63 L. ed. 
433 mem] (holding that, on avoid- 
ance for fraud of a contract of dis- 
solution and settlement vesting pat- 
ents in a corporation, the partnership 
agreement, providing that all pat- 
ents and inventions of either partner 
shall belong to the partnership, gov- 
erns the rights of the parties, and a 
patent taken out by one of them is 
properly adjudged to belong to the 
partnership). But see Ryman _ v. 
Machell, 8 Kulp (Pa.) 316 (holding 
that a partner was not to be es- 
topped to impeach a fraudulent set- 
tlement, because he had made use of 
the balance shown by it to be due 
him, as an offset in an action at law). 

“Where plaintiffs have failed to re- 
scind or seek a rescission of a part- 
nership settlement, and have neglect- 
ed and refused to surrender or offer 
to surrender any part of the consid- 
eration which they have received for 
the settlement, they cannot require 
a court of equity to set aside the 
settlement of which they complain.” 
Dovey v. Dovey, supra. 

[a] Rule stated.—If a partner is 
defrauded in a settlement on disso- 
lution and elects to rescind, he must 
do so promptly upon discovery of 
the fraud and restore whatever he 
has received under the settlement. 


olen v. Windsor, 22 Ariz. 108, 194 
IP S58. 
[b] Sale of goods.—The partner to 


whom the stock of goods was con- 


partnership status of the parties where the firm was 
dissolved prior to the settlement.°° 
The defrauded partner may sue in equity to set 


veyed could not rescind the agree- 
ment of settlement regardless of the 
assent of the other partner without 
tendering back the advantage he had 
received thereunder by taking pos- 
session of the goods and disposing 
of them as his own. Fritz v. Fritz, 
141 Iowa 721, 118 NW 769. 

[c] Case not within rule.-—Where 
one partner is indebted to another by 
note, and they agree upon dissolu- 
tion of the partnership, and it is stip- 
ulated that the purchasing partner 
will accept the assets and assume the * 
liabilities of the firm, and will sur- 
render the note, provided the state- 
ment of the bills payable and bills 
receivable, which was prepared, is 
correct, but that he will hold the note 
until it can be further ascertained 
whether such statement is correct, 
and it is subsequently ascertained 
that there are other debts of the 
partnership not included in the state- 
ment, the partner holding the note 
may enforce it against the other, at 
least to an extent which will indem- 
nify him against his loss from the 
excess of the liabilities over the sum 
stated in the statement, and the pur- 
chasing partner, upon discovery of 
the discrepancy, need not offer to re- 
scind and restore the status before 
he can hold the other partner on the 
note, the case turning on the agree- 
ment between the parties, and not in- 
volving the doctrine of restoration as 
a condition of rescission for fraud. 
McMichael v. Mackey, 7 Ga. A. 778, 
68 SE 332. 

48. Staiger v. Klitz, 129 App. Div. 
703, 114 NYS 486; Johnson v, Be- 
langer, 85 Vt. 249, 81 A 621. 

[a] For example, where a_part- 
ner, in settlement of firm affairs on 
the dissolution of the firm, delivered 
to the copartner an order on a debtor 
of the partner for an amount due the 
copartner, and the debtor admitted 
an indebtedness in a sum less than 
the amount of the order, the copart- 
ner, seeking to rescind the settlement 
on the ground of fraud, must return 
the order, since otherwise the settle- 
ment was binding despite the fraud. 
Johnson v. Belanger, 85 Vt. 249, 81 
A 621. 

[b] Duty to restore status quo.— 
Where a former partner seeks to re- 
scind for fraud an agreement with his 
former copartners, wherein he re- 
leased them from obligations growing 
out of the partnership, thereupon re- 
ceiving two notes from them for the 
balance of his interest, he must re- 
turn or offer to return the notes and 
any payments made thereon, or, if 
they have been paid, then the proceeds 
thereof with interest thereon. Stai- 
ger v. Klitz, 129 App. Div. 703, 114 
NYS 486. 

49. Arnold v. Maxwell, 223 Mass. 
47, 111 NE +687; Morris v. Owen, 
ex. Civ. FA.) k4saS We vor 

[a] For example, where it was 
reasonably certain from the lapse of 
time and the nature of the consider- 
ation received by plaintiff in a part- 
nership settlement that the parties 
could not be restored to their for-- 
mer position, plaintiff, notwithstand- 
ing his inability to rescind, might 
at law recover money damages on ac- 
count of defendant’s nondisclosure. 
ee v. Maxwell, 223 Mass. 47, 111 


50. Shuken v. Cohen, 179 Cal. 279, 
176 P 447. 
[a] For example, where a partner- 


ship was dissolved before a contract 


‘1188 [47 C3 


aside the settlement,®! and secure a new accounting 
on an equitable basis,°? or to vacate a judgment 
entered upon a release and settlement induced by 
fraud,°? and may recover in equity what he would 
have received except for the fraud.** 
claiming to have been defrauded cannot have his 
copartner enjoined from assigning his claims,°®> or 
from suing complainant on the settlement agree- 
In a suit to cancel a partnership settle- 
ment for fraud it is proper to take an accounting.°** 
A settlement may be corrected as to erroneous mat- 
ters while permitting it to stand as a whole.°* Where 


ment.°° 


of settlement was made between the 
former partners, the dissolution and 
the settlement being separate and 
distinct transactions, rescission of 
the settlement by one partner on the 
ground of fraud did not involve re- 
establishment of the status quo of the 


former partners as such. Shuken 
ve Cohen, 179° Cal. 279; 176 RP 447. 

51. Ala.—Hallman v. Brock, 204 
Ala. 17, 85 S 280. 

Fla.—Rentz v. Granger, 64 Fla. 
445, 60 S 221. 

Ill.—Phillips v. Reynolds, 236-111. 


119, 86 NE 193; Reynolds v. Phillips, 
142 Ill. A. 482 [rev on other grounds 
236-T)). 119, 86, NH) 193). 

Okl.—Myers v. Garland, 128 Okl. 
oe 262 P 654. 

C.—Badder v. Saleeby, 131 S. C. 
401 126 SH 438. 

Tex.—Woldert v. Pukli,, (Civ-wA.) 
221 SW 1112. 

W. Va.—Teter v. Moore, 80 W. Va. 
443, 93 SE 342; Daniels v. Gillespie, 
65 W. Va. 366, 64 SE 254. 

‘where a bill of complaint contains 
allegations of overreaching misrep- 
resentations and resulting injury to 
complainant in the settlement of part- 
nership affairs, and seeks a rescinding 
of a written instrument, a matter 


for equity cognizance appeals.”’ 
Rentz v. Granger, 64 Fla. 445, 60 S 
221. 

[a] For example, the _ establish- 


ment of fraud by one of the par- 
ties in stating an account between 
partners entitles the other to sue in 
equity to have it set aside and re- 
stated, and this is true, even though 
a remedy exists at law, the law and 
equity courts having concurrent ju- 


risdiction in such a case. Daniels 
v. Gillespie, 65 W. Va. 366, 64 SE 
254. 

[b] Reopening settlement.—A final 


settlement of partnership affairs may 
be reopened even as against an in- 
nocent partner when fraud appears 
affecting the whole account. Hall- 
man v. Brock, 204 Ala. 17, 85 S 280. 


52. Hallman vy. Brock, supra; Te- 
ie v. Moore, 80 W. Va. 443, 93 SH 
342. 

{a] Illustration.—A partner, who 


was induced to enter into a settlement 
of the firm’s affairs and distribution 
of its assets among the partners on 
fraudulent representation of one of 
the other partners that there were 
no creditors, being the only one of 
the partners who was solvent, and 
having given a mortgage to prevent 
suit by creditors, is entitled to main- 
tain suit to have a settlement and 
accounting and application to firm in- 
debtedness of the distributed assets. 
Hallman v. Brock, 204 Ala. 17, 85 S 
280. 

[b] Setting aside and restating.— 
Fraud of one partner in settling part- 
nership business vitiates the settle- 
ment and subsequent settlements 
based thereon, which will be wholly 
set aside and restated in equity on 
complaint of the injured party. Te- 


ter v. Moore, 80 W. Va. 443, 93 SE 
342. 
53. Salhinger v. Salhinger, 56 


Wash. 134, 105 P 236. 

{a] TIllustration.—Where the part- 
mer having the active management 
of a firm concealed from the copart- 
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The partner 


ner the true condition of the firm 
property worth sixty thousand dol- 
lars, and fraudulently répresented 
that the firm business had been prof- 
itless to obtain a settlement from 
the copartner, and a release termi- 
nating litigation respecting firm af- 
fairs, and the copartner relied on the 
representation and received in settle- 
ment of his interests in the firm a 
nominal sum, the settlement was ob- 
tained by fraud, and the copartner 
could sue to vacate such judgment. 
Salhinger v. Salhinger, 56 Wash. 134, 
105 .P 236. 

54. Tevandér‘v. ‘Ruysdael, 253 Fed. 
918, 166 CCA 18 [certiorari den 248 
U. S. 585 mem, 39 SCt 182 mem, 63 
L. ed. 433 mem]; Rice v. Terrill, 231 
Mich. 104, 203 NW 851; Benedetto v. 
Di Bacco, 83 W. Va. 620, 99 SH 170. 

[a] For instance, where plaintiff 
agreed to turn over his firm inter- 
est to copartners in consideration of 
their paying him his share of earn- 
ings to date and assuming all debts, 
but, by their false representations 
that there were no earnings, was in- 
duced to transfer his interest without 
such payment, on discovery of the 
fraud he could recover the share of 
earnings which he would have re- 
ceived but for the false representa- 
tions, suing in equity. Benedetto v. 
Di Bacco, 83 W. Va. 620, 99 SE 170. 

55. Vechsler v. Blitzer, 165 App. 
Diy..967, 150 NYS 770. 

[a] For instance, where, in a suit 
to annul a partially executed settle- 
ment agreement for fraud, plaintiff 
also sought an injunction restraining 
defendant from assigning his claims, 
plaintiff was not entitled to the in- 
junction because any assignment 
made would be subject to plaintiff’s 
equities. Vechsler v. Blitzer, 165 
App: Div. 2967,.2150 NYS 770: 

56. Vechsler v. Blitzer, supra. 

[a] For instance, where, in a suit 
to annul a partially executed partner- 
ship settlement agreement, complain- 
ant also sought to enjoin defendant 
from suing for payments to mature 
under such agreement, the injunc- 
tion was denied because defendant 
had the right to select his own forum 
for the enforcement of his claims. 
Vechsler v. Blitzer, 165 App. Div. 967, 
L5O NYS 770: 

57. Badder v. Saleeby, 131 S. C. 
101, 126 SH 438. 

[a] Accounting before master.—In 
an action to cancel a contract dis- 
solving a mercantile partnership, on 
the ground that plaintiff was fraud- 
ulently misled as to the financial con- 
dition of the business and as to his 
share thereof, it was proper:-for the 
master, to whom the case was re- 
ferred, to take an accounting. Bad- 
der v. Saleeby, 131 S. C. 101, 126 SE 


438. 
15a: Turner v0 Otist? 3.0 Vian jel) od: 
P 19; Trump v. Baltzell, 3 Md. 295; 


Morsch v. Schoenbaum, 200 ‘App. Div. 
441, 193 NYS 266; Badder v. Salee- 
by, eis PSC 210 pa Ges Mess. beSce 
Gething v. Keighley, 9 Ch. D. 547 
(proper to surcharge or falsify par- 
ticular items, and not whole account, 
where there is no fraud). 

fa] Tllustration.—In an action to 
cancel a contract of dissolution ' and 
settlement of partnership affairs 


[§§ 882-884 


one item has been omitted from a settlement through 
fraud, the defrauded partner may have an account- 
ing as to the omitted item.*® 
seeks to open and set aside a settlement between 
partners and secure an accounting, on the ground 
of fraud, judgment cannot be given for some other 
relief, inconsistent with the complaint.®° 

[§ 883] (4) Duress. 
ship settlement agreement.°? 

[§ 884] (5) Mistake.°? 
facts on which the partnership settlement was based 
will afford ground for relief from the settlement.** 


Where a complaint 


Duress vitiates a partner- 


A mutual mistake of the 


on the ground that defendant fraudu- 
lently misled plaintiff as to the con- 
dition of the partnership business 
and his share theré@of, it was proper 
merely to ascertain the amount due 
plaintiff and to award him judgment 
therefor, instead of rescinding the 
settlement and restoring the part- 
nership, since “if justice can be done 
by making a correction, this will be 
done, and the settlement as a whole 
allowed to stand.’ Badder v. Salee- 
by,131SS: C.101,°108) 126 SH) 438° 

[b] Minor matters.—A settlement 
between partners upon dissolution 
will not necessarily be set aside 
wholly because of misrepresentations 
and deceit in minor matters connect- 
ed with the settlement on the part 
of one of the partners; if justice 
can be done by making a correction, 
this will be done, and the settlement 
as a whole allowed to stand. Turner 
v. Otis, 30 Kan. 1, 1 P 19. 

[ec] Single fraudulent entry cor- 
rected.—Trump. v. Baltzell, 3 Md. 
295 (where a single fraudulent entry 
was corrected). 

59. Chambers v. sonnet 180 Ky. 
73, 201 SW 488. 

Tal Evidence hela sufficient to 
sustain a finding of the chancellor 
that the partner had no knowledge 
that the transaction was within the 
scope of the partnership business, 
and had not assented to its omission 
from accounting and_ settlement. 
Chambers v. Johnston, 180 Ky. 73, 
201 SW 488. 


60. Black v. Merrill, 65 Cal. 90, 3 
12? aeilBt 
[a] For instance, it was improp- 


er to render judgment for breach of 
warranty or damages in tort for 
fraud and deceit, where the complaint 
was a bill in equity to reopen a firm 
settlement for fraud and to secure 
an accounting. Black v. Merrill, 65 
Calas9 Overs aes dss 

61. Myers v. Garland, 128 Okl. 247, 
262 P 654; Migner v. Goulet, 31 Can. 
ORAS 

[a] Unjust settlement made un- 
der threat of criminal prosecu- 
Son Migner Vir Goulet, 31 Can.sSuiG: 

62. Effect of mistake on contracts 
conse see Contracts §§ 246-271. 

63. 102 
Ala. 216, aa S 640. 

Del.—Martin v. Solomon, 5 Del. 344. 

Iowa.—Donahue vy. McCosh, 70 
Iowa 733, 30 NW 14. 

Ky. —Chambers v. Johnston, 180 Ky. 
0354 96 93,0 201) SW 2488 [cit Cy.cils 
Taylor Vv. “Wrather, L5b) kKeya2'bF 159 
SW 662; Davis v. "Ferguson, 92 SW 
968, 29 KyL 214; Ehrmann vy. Stitzel, 
121 Ky. 751, 90 ‘Sw. 215, 28 Kyl 728, 
123 AmSR 224. ¥ 

Md.—Trump v. Baltzell, 3 Md. 295. 


Mass.—Gould _ vy. Emerson, 160 
eee 438, 35 NE 1065, 39 AmSR 


Minn.—Cobb v. Cole, 51 Minn. 48, 
52 NW 985 
16 


N. J.—Nicholson v. Janeway, 
N. J. Hq. 285. 
S. C.—Badder v. Saleeby, 131 S. C. 


101, 126 SE 438; Roach v. Ivey, 7 
S. C. 434. 

Wash.—Elmore v. McConaghy, 92 
Wash. 263, 159 P 108 

Bng.—Gething Vv. Keighley, 9 Chi 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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But a mistake as to an immaterial matter,®* or the 
mere fact that one partner did not understand the 
settlement as the other did,°® is not ground for re- 


lief ; 


nor will a mistake by one of 


a partnership in construing a written agreement of 
settlement justify a court in setting it aside at the 
instance of the other,®® and one cannot impeach a 
settlement for mistake, while continuing 
The agreement will 
not be invalidated where the mistake of one partner 
arose from his negligent failure to investigate,°* as 
where he relied on a partnership employee not shown 
to have been in collusion with the other partner.®® 
In a suit for an accounting after dissolution, a claim, 
based on errors occurring in the settlement of the 
is properly disre- 
A parol promise to conform to a settle- 
ment correcting a mistake in the original and writ- 


property obtained under it.°* 


firm affairs, which is outlawed, 


garded.‘° 


ten draft will be enforeced.*+ 


[§ 885] (6) Pleading Grounds of Objection. A 


D. 547; McKellar v. Wallace, 5 Moore 
Indian App. 372, 18 Reprint 936, 8 
Moore P. C. 878, 14 Reprint 114. 

Alta. Ze Altay els. 
58, 10 WestLR 407. 

N. W. Terr.—Jackson v. 
5 WestLR 512. 

[a] Incorrect books.—(1) A _ set- 
tlement on the false assumption that 
the books have been correctly kept 
can be modified at the request of the 
partner harmed. Trump v. Baltzell, 
3 Md. 295. (2) Where, by mutual 
mistake as to the balance shown by 
the books, it was agreed that one 
partner should be paid more than 
was due him, such error is ground 


Jackson, 


for relief. Cobb v. Cole, 51 Minn. 
48, 52 NW 985. 
{b] Wote in wrong amount.—A 


note mistakenly given for twice the 
amount due may be treated as valid 
for the eorrect amount. Gould v. 
Emerson, 160 Mass. 438, 35 NE 1065, 
39 AmSR 501. 

{c] Omission of outstanding lia- 
bility.— Where two partners, in mak- 
ing an agreement of dissolution, by 
which one paid the other a certain 
sum and agreed to save him harmless 
from outstanding firm liabilities, 
failed by common mistake to take into 
account a certain outstanding lia- 
bility, the agreement may be set 
aside and the accounts between the 
partners taken. Jackson v. Jack- 


son, (N. W. Terr.) 5 WestLR 512. 
[d] Erroneous estimate of re- 
sources and liabilities——Roach  v. 


Ivey, 75S. C. 434. 

fe] Larger balance than that deb- 
ited subsequently admitted by part- 
ner to be in his hands.—Martin v. 
Solomon, 5 Del. 344. 

[f] Mistakes of 
Donahue v. McCosh, 
30. NW 14. 


computation.— 


70 Iowa 733, 
64. Nicholson v. Janeway, 16 N. 

J. Eq. 285. 

ao Miller v. Lord, 11 Pick. (Mass. ) 


66. Sweet v. Sweet, 14 Ind. A. 618, 
43 NE 274. 

67. Mattingly v. Elder, 44 SW 139, 
19 KyL 1647. 

68. Elmore v. McConaghy, 2 
Wash. 263, 159 P 108. 

[a] Equal opportunity of knowl- 
edge.— Where partners have an equal 
opportunity to know the condition 
of the business when one sells his 
interest to the other, the failure of 
the purchaser to investigate the con- 
ditions. of the business is negligence 
and relief will not ordinarily be 
granted for mistakes in such trans- 
action. Elmore v. McConaghy, 92 
Wash, 2638, 159 P 108. 

69. Elmore v. McConaghy, supra. 

[a] Erroneous inventory.—A part- 
nership settlement wherein one part- 
ner purchased, the interest of anoth- 
er will not be set aside merely be- 
cause of mistake resulting from reli- 
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the members of 


to hold 


and the burden 


ing to show any 
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party seeking relief from a partnership settlement 
should allege the grounds’? on which it is claimed 
that the settlement is vitiated, such as fraud‘* or 
mistake,7* and should set forth the particular facts 
with respect thereto.*° 
should be set out,*® and if ignorance of the existence 
of the ground for relief is alleged as an excuse for 
delay in filing the bill, there should be a further 
allegation as to the time when the existence of such 
ground was discovered.‘? 
tion to separate demands of the bill are proper.’® 
The propriety’? and sufficiency®® of particular plead- 
ings in equity are governed by the rules applicable 
to such pleadings generally.*? 

[§ 886] (7) Evidence of Grounds of Objection. 
A partnership settlement is presumptively correct,*? 


The statement of account 


Separate pleas of limita- 


of proof rests on the party seek- 
inaccuracy in it,®* especially 


where the facts are peculiarly within his knowl- 


ance by one partner on an inventory 
prepared by the bookkeeper of the 
firm, in the absence of a showing of 
collusion between the bookkeeper and 
the other partner. Elmore v. Mc- 
Conaghy, 92 Wash. 263, 159 P 108. 


“0.8 Younes wv. sRotter, 7150) aMich: 
375, 114) NW -215. 
71. Wiggin v. Goodwin, 63 Me. 


389 (in case of a mistake in drafting 
a contract between two partners for 
the sale of one’s interest to the 
other, if the parties subsequently set- 
tled on the basis of the contract as 
it should have been written, a parol 
promise to pay or allow the balance 
thus found due will be enforced.) 

72. See cases infra notes 73, 74. 

73. Cuthbert v. Edinborough, 21 
Wkly. Rep. 98. 

74. Claflin v. Bennett, 51 Fed. 693 
[aff sub nom. Blair vy. Harrison, 57 
Fed, 257, 6 CCA 326]. 

[a] Allegation of mistake insuf- 
ficient and amendment refused.— 
Claflin v. Bennett, 51 Fed. 693 [aff 
sub nom. Blair v. Harrison, 57 Fed. 
257, 6 CCA 326]. 

75. Benedetto v. Di Bacco, 83 W. 
Va. 620, 99 SE 170. 

“A member of a partnership seek- 
ing to reopen a settlement of the af- 
fairs thereof, upon the ground of 
accident, mistake, or fraud therein, 
must allege and prove the particular 
facts wherein such accident, mistake, 
or fraud exists, failing in which his 


bill will be dismissed.” Benedetto 
v. Di Bacco, supra. 
76. Brody v. Maril, 208 Ala. 464, 


94 S 764. 

77. Brody v. Maril, supra. 

{a] These requirements are not 
met by alleging merely “that it is 
through the examination of these 
books whiéh the respondent brought 
to Birmingham that complainant dis- 
covered the frauds which had been 
perpetrated on him,” such allegation 
being wholly inconsistent with a pre- 
ceding allegation that respondent re- 
fused to allow complainant to inspect 
the partnership records and accounts, 
and the theory of complainant’s ex- 
cusable ignorance of his rights not 
being consistent with an allegation 
that, since the alleged ascertainment 
of a balance specified he ‘thas repeat- 
edly applied to respondent to come to 
a final settlement of the partnership 
accounts,’ and the latter allegation 
being also inconsistent with the the- 
ory advanced by complainant of a 
continuing trust recognized by re- 
spondent as to which laches could 
not begin to run, Brody, v. Maril, 
208 Ala. 464, 467, 94 S 764, 

78. Teter v. Moore, ze W. Va. 4438, 
93 SE 342. 

[a] For example, on a bill alleg- 
ing a partnership between parties and 
fraud in settlement and seeking an- 
nulment and ascertainment of the 
true state of partnership affairs, 


edge,*+ or to invalidate it on any ground,*® such as 


separate pleas of limitations to sev- 
eral demands of the bill are proper. 
zis v. Moore, 80 W. Va. 443, 93 SH 
342. 

79. See case infra this note. 

[a] Plea held improper.—On a bill 
alleging partnership between parties 
and frauds and errors in an alleged 
settlement, and praying annulment of 
the settlement and ascertainment of 
the true state of partnership affairs, 
laches is not a proper matter for a 
plea in equity because application of 
the principle the plea invokes can- 
not be determined without considera- 
tion of the evidence pertaining to the 
several demands set up in the bill. 
ery v. Moore, 80 W. Va. 443, 93 SE 

80. See case infra this note. 

[a] Plea held sufficient.—A bill 
attacking a partnership settlement on 
the ground of error and fraud, and a 
subsequent settlement showing no 
correction of Such errors, with an al- 
legation that they were induced by 
misrepresentations with intent to de- 
fraud, was broad enough to include 
the second settlement. Teter -v. 
Moore, 80 W. Va. 443, 983 SH 342. 

[b] Plea held insufficient.—A plea 
denying the existence of a partner- 
ship, accompanied by pleas of lim- 
itation interposed to the bill alleg- 
ing partnership and frauds and er- 
rors in the alleged settlement, and 
praying its annulment and ascertain- 
ment of the true state of partner- 
ship affairs, is not a sufficient plea 
in equity. Teter v. Moore, 80 ; 
Va. 443, 93 SE 342. 

81. Equity pleading: generally see 
Bquity §§ 389-452 

82. Scheuer v. Berringer, 102 Ala. 
216, 14 S 640; Benedetto v. Di Bacco, 
83 W. Va. 620, 99 SE 170. 

83. Scheuer v. Berringer, 102 Ala. 
216, 14 S 640; Chambers v. Johns- 
ton, 180 Ky. 73, 201 SW 488; Shoe- 
maker v. Shoemaker, 92 SW 546, 29 
KyL 134. 

151 Fed. 


84 Sanford v. 
Oia 8 LC CAN 16a 

85. Dovey v. Dovey, 95 Nebr. 624, 
146 NW 923; Bryant v. Gay, 88 Hun 
614, 34 NYS 632 Deu ow ANSI. NTS Pa (SSS 
mem, 47 NE 1105 mem]; Anderson 
v. Anderson, 24 Utah 497, 68 P 319, 
25 Utah 164, 70 P 608; Benedetto v. 
Di Bacco, 838 W. Va. 620, 99 SH 170. 

“A settlement of the affairs of a 
partnership entered into between the 
parties, by which their respective in- 
terests are fully determined and 
fixed, is presumptively correct, and a 
party thereto who would overthrow 
the same has the burden of showing 
that it was brought about by fraud, 
accident, or mistake.” Benedetto v. 
Di Bacco, supra. 

[a] Inequitable consideration.— 
The burden of proof is on the party 
seeking to show that an inequitable, 
excessive, and unjust consideration 


Embry, 
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fraud,®* duress,87? undue influence,®* or mistake.*® 
The burden of proof rests upon a party seeking to set 
aside an agreement on the ground of mutual aban- 
One seeking to vitiate a partner- 
ship settlement must establish his case by clear and 
convincing proof®! of facts sufficient to establish the 
particular ground relied upon for relief,®? and must 


donment thereof.®° 


was paid one partner on a firm settle- 


ment. Dovey v. Dovey, 95 Nebr. 624, 
146 NW 923. 
[b] Signing without knowledge of 


nature of instrument.—The burden of 
proof rests upon one seeking to vi- 
tiate a partnership settlement on the 
ground that he signed it in excus- 
able ignorance of the fact that it con- 
tained a full settlement of partner- 
ship affairs. Anderson v.. Anderson, 
24 Utah 497, 68 P 319, 25 Utah 164, 


70 P 608. 
86. Dovey v. Dovey, 95 Nebr. 624, 


146 NW 923; Guenther v. Kutz, 270 
Pa. 144, 112 A 919; Benedetto v. Di 
Bacco, 83 W. Va. 620,. 99 SE 170; 


Mahnke v. Neale, 23 W. Va. 57. 

[a] For example, the burden of 
proving the invalidity of a contract 
of dissolution and settlement of a 
partnership on account of fraud rests 
upon the complaining partner. Guen- 
ther v. Kutz, 270 Pa. 144, 112 A 919. 

87. Dovey v. Dovey, 95 Nebr. 624, 
146 NW 923. 


88. Mahnke v. Neale, 23 W. Va. 57. 
89. Lilly v. Kroesen, 3. Md. Ch. 83; 
Benedetto v. Di Bacco, 83 W. Va. 
Mahnke vy. Neale, 23 


620,.99 SE 170; 
W. Va. 57. 
4905) Hritz ve Eeritz, 
118 NW 769. 

[a] For example, in an action by 
one partner to set aside a written 
agreement of settlement of the part- 
nership business on the ground that 
the partners had abandoned the agree- 
ment, the burden is on plaintiff, and 
mere inference or indefinite under- 
standing between. the partners that 
the agreement should be abandoned 
is not sufficient. Fritz v. Fritz, 141 
Iowa 721, 118 NW 769. 

[b] Evidence held insufficient to 
show abandonment.—Evidence held 
not to show that a written agreement 
of settlement between partners was 
abandoned by them. Fritz v. Fritz, 
141 Iowa 721, 118 NW 769. 

91. U. S.—Richardson v. Walton, 
49 Fed. 888 [aff 61 Fed. 535, 9 CCA 
604.] 


141 Iowa 721, 


Ala.—Desha v. Smith, 20 Ala. 747; 
Atwood v. Smith, 11 Ala. 894. 

Cal.—Wiester v. Wiester, 5 Cal. Un- 
rep. Cas. 686, 48 P 1086. 

Colo.—Noble v. Faull, 26 Colo. 467, 
HSeeE Mest: 

Ky.—Loesser v. lLoesser, 81. Ky. 
139. 

Mich.—Gilchrist v. Kelley, 85 Mich. 
413, 48 NW 700. 

N. J.—Murray v. Elston, 24 N. J. 
Eq. pe [aff 24. N. J. Eq. 589]. 

N. Y.—Campbell v. Campbell, 16 
NYS 165. 

Pa.—Ryman v. Machell, 8 Kulp 
cee? Robinson vy. Dawson, 2 WklyNC 
185. 

Wash.—Elmore v. McConaghy, 92 
Wash. 263, 159 P 108. 

Eng.—Laing v. Campbell, 36 Beav. 
3, 55 Reprint 1057; Cuthbert vy. Edin- 
borough, 21 Wkly. Rep. 98. 

[a] For example, clear and con- 
vincing proof of error is required to 


induce a court of equity to open 
an account settled by agreement of 


the partners. Desha v. Smith, 20 
Ala. 747 
92. Benedetto v. Di Bacco, 83 W. 


Va. 620, 99 SE 170. 
infra notes 93-95. 
{a] Proof held insufficient.—‘‘The 
testimony of one of the partners to 
such a_ settlement, given several 
years after the same was made, that 
eertain of the items therein charged 
«against him are not proper charges, 
will not be sufficient to overthrow 


And see cases 
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eral. 


such a settlement, where it appears 
that at the time such charges were 
made, and at the time of entering in- 
to the settlement, he was fully cogni- 
zant thereof, was advised what they 
were for, and with such full infor- 
mation as to their nature, the rea- 
son therefor, and the amount there- 
of, approved the same. Such con- 
duct on his part at the time the 
charges were made, and at the time he 
entered into the settlement, will over- 
come his evidence thereafter given 
when a dispute has arisen as to the 
correctness of the settlement.” Ben- 
edetto v. Di Bacco, 83 W. Va. 620, 99 
SE 170. 
{b] 


Satisfactory evidence of im- 
position.—Smit 


h v. Loring, 2 Oh. 440. 
Aes Ala.—Atwood v. Smith, 11 Ala. 
894. 


Cal.—Wiester v. tps 5 Cal. Un- 
rep. Cas. 686, 48 P.108 

GpeG ells Vv. mesiein. "24 La, Ann. 
317 

Mich.—Gilchrist v. Kelly, 85 Mich. 


413, 48 NW 700. 
Wilson, 148 Minn. 


Minn. —Lines v. 
156, 181 NW 202. 

N. Y.—Morsch v. Schoenbaum, 200 
App. Div. 441, 1983 NYS 266; Dorsett 
v. Ormiston, 25. Mise. 570,55 NYS 
1037 faff 53 App. Div. -629, 65 NYS 


931]. 

Okl.—Myers v. Garland, 128 OkIl. 
247, 262 P 654. 

Philippine.—Alecoa v. Warner, 16 
Philippine 423. 

Wash.—Elmore v. McConaghy, 92 
Wash. 263, 159 P 108. 


Eng.—McLure v. Ripley, 2 Macn. 
= a 274, 48 EngCh 274, 42 Reprint 


mee Evidence held _ sufficient to 
show fraud.—Noble v. Faull, 26 Colo. 
467, 58 P 681; Woldert v. Pukli, 
(Tex, Civ. A.) 221 Sw 1112. 

[b] Evidence held insufficient to 
show fraud.—Atwood v. Smith, 11 
Ala. 894; Wiester v. Wiester, 4 
Unrep. Cas. 686, 48°P 1086; Wells v. 
Erstein, 24 La. Ann. 317; Gilchrist v. 
Kelley, 85 Mich. 413, 48 NW 700; Mur- 
ray v. Elston, 24 N. J. Eq. 310 [aff 
24 N. J. Eq. 589]; Meyer v. Meyer, 
201° App. IDivs 596; S194 NYS 71/85 
Morsch yv. Schoenbaum, 200 App. Div. 
441, 193 NYS 266; Dorsett v. Ormis- 
ton, 25 /Mise:1570,.'55 NYS 51037) [att 
53 App. Div. 629, 65 NYS 931]; Myers 
v. Garland, 128 Okl. 247, 262 P 654; 
Bittenbender v. Bittenbender, 3 Lack 
LegN (Pa.) 218; McLure v. Ripley, 2 
Maen. & G. 274, 48 EngCh 274, 42 Re- 
print 105. 

[c] Evidence held sufficient to sup- 
port finding of fraud.—Evidence held 
to warrant finding of fraudulent rep- 
resentations, relied on, justifying re- 
scission by the court of the executed 
agreement between plaintiff, a young 
woman without business experience, 
and defendant, sole business manager, 
who had been a partner of plaintiff’s 
husband up to his death, for dissolu- 
tion of partnership between them, or- 
ganization of a corporation, and trans- 
fer to it of partnership assets. Tev- 
ander v. Ruysdael, 253 Fed. 918, 166 
CCA 18 [certiorari den 248 U. S. 585 


mem, 39 SCt 182: mem, 63 L. ed. 
433 mem]. 
- [d] Evidence held insufficient to 


support finding of frauvud.—Stetler’s 
Esty L7 Pa. Dist, 60: 

[e] Evidence held sufficient to sus- 
tain finding that there was no fraud. 
—tLines v. Wilson, 148 Minn. 156, 181 
NW 202. 

94. See cases infra this note. 

[a] Duress not shown.—Dorsett 


= 


[§§ 886-887 


duly prove fraud,®? duress,®* or mistake,®> where 
such is the ground relied on. 

[§ 887] c. Operation and Effect®°—(1) In Gen- 
A settlement agreement covering all firm af- 
fairs merges therein all partnership disputes be- 
tween the members,®* and bars the assertion of any 
elaim inconsistent therewith,®’ such as a bill for a 


v. Ormiston, 25 Misc. 570, 55 NYS 
1037 [aff 53 App. Div. 629, 65 NYS 
931]; Myers v. Garland, 128 Okl. 
ees zee P 654. 
U. S.—Claflin v. Bennett, 51 
Fed, “683 [aff sub’ nom. Blair v. Har- 
rison, 57 “Wed: 257, 6-CCA <326].7 
Ala.—Desha v. Smith, 20 Ala. 747. 
Ga.—Williams v. Williams, 155 Ga. 
622;— 11S Shy 195. 
ayo, 50 Me. 385. 


Me.—Holyoke v. 
Md.—Lilly v. K Gace 3 Did Ch. 


83. 

N. vo Mase buen v. Flowers, 68 N. 
Y. 619; Watts v. Adler, 7 NYS 564 
[rev on other grounds 130 N. Y. 646, 
29 NE 131]. 

Philippine-—Aldecoa vy. Warner, 16 
Philippine 423. 

Wash.—Elmore v. McConaghy, 92 
Wash. 263,) 159 °P) 108: 

[a] Evidence held insufficient to 
establish mistake.—Williams v. Wil- 
liams, 155 Ga. 622, 118 SE 195; Lilly 
v. Kroesen, 3 Md. Ch. 83. 

{[b] Evidence held to negative mis- 
take.—Holyoke v. Mayo, 50 Me. 385. 

{c] Evidence held sufficient to sup- 
port master’s finding that there was 
neither fraud nor aitstaxe eae 
v. Flower, 68 N. Y. 619. 

96. Construction of partnership 
hs agreements see infra § 


97. Evans v. Mackey, 189 Ala. 283, 
66 S 3; Coffey v. Coffey, 210 Mass. 
480, 96 NE 1027. 

{a] Illustration.—Where a _ part- 
nership was engaged for several years 
in operating a hotel and saloon, and 
defendant withdrew from active man- 
agement in May, 1907, at which time 
there had been no proper division of 
the profits, but commencing July 
3, 1907, and continuing to the dis- 
solution of the partnership, the firm’s 
business was conducted by plaintiff 
in his own name, and in August, 
1906, an expert was employed by 
plaintiff to examine the accounts, and 
on March 10, 1908, after a series of 
conferences between attorneys for 
plaintiff and defendant, an.instrument 
was executed by both, stating that 
the affairs of the firm were still un- 
settled, and providing that the lia- 
bilities should be paid out of the 
funds of the firm, and for an apprais- 
al of the liquors, furniture, ete., and 
that, after division of the personal 
property at its appraised value, the 
balance should be divided between 
the parties so that, after taking into 
account any accounting for liquors 
or moneys collected or claims settled, 
there should be a balance arrived at 
between the parties, such contract 
provided for complete settlement of 
the partnership affairs and was not 
limited to the partnership assets set 
forth therein, and did not exclude 
matters in’ dispute prior to May 1, 
1907, everything being merged into 
the agreement. Coffey v. Coffey, 210 
Mass. 480, 96 NE 1027. 

[b] Claim for personal services.— 
Any claims which-sa partner had 
against the partnerghip for personal 
services by him were merged into the 
settlement between the parties re- 
sulting in his purchase of the other 
partner’s interest for a specified price, 
less one half of the firm’s indebted- 
ness, and could not be the subject 
of an equitable accounting. Evans 
v. Mackey, 189 Ala. 288, 66 S 3. 

98. Nystuen vy. Hanson, (lowa) 91 
NW 1071; Dempsey v. McGinnis, (Mo. 
A.) 249 ‘SW 662; Bigham y. Tins- 
ley, 149 Mo. A. 467, 130 SW 506 [op 
adopted 160 Mo. "A. 605, 140 SW 


For later cases, developments and changes in the law see tumulative Annotations, same title, page and note number, 


ay 
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§§ 887-888] 


partnership accounting,®® with respect to matters 
No contrary claim ean 
be asserted as to a matter covered by the settlement 
or reforming the sct- 
tlement as to the particular claim asserted.*® 

An agreement by which one of the partners as- 
sumes all firm debts* creates an indebtedness on the 
part of the promising partner to the promisee for 
any sum which the latter is legally compelled to 
but one which may be compro- 
mised or discharged by a new agreement of the par- 
An agreement to pay firm debts, as distin- 
guished from one to indemnify against them, is 
broken by a failure to pay such debts as they ma- 
ture, or within a reasonable time thereafter.’ 
the promisor partner receives firm assets and binds 
himself to apply their proceeds to the payment of 
firm debts, the promisee partner, upon breach, may 
follow the proceeds and recover property in which 
they have been invested from a transferee with no- 


embraced in the settlement.! 


without first setting it aside,? 


pay firm ereditors,° 


ties.® 


1193]. 

[a] Tllustrations.—(1) A full set- 
tlement between partners as eyi- 
denced by’ an account stated will 
bar any claim of one partner against 
the other, unless a matter was omit- 
ted by reason of fraud, accident, or 
mistake. Dempsey v. McGinnis, (Mo. 
A.) 249 SW 662. (2) Where a part- 
ner sold his interest in the firm to his 
copartner and thereafter sued for the 
price, the sale was conclusive as a 
settlement of the firm affairs between 
them and could not be set aside ex- 
cept for fraud or mistake. Bigham 
v. Tinsley, 149 Mo. A. 467, 130 SW 
506 fop adopted 166 Mo. A. 605, 140 
SW 1193]. 

99. See infra § 891. 

1. Scope of settlements see infra § 

8 


2. Cotton v. Stevens, 82 N. H. 105, 
129 A 873; Pemberton v. McAdoo, 149 
App. Div. 20, 133 NYS 627; Tetu v. 
Tetu; (Yukon T.) 11 WestLR 271. 

{a] For example, several years 


‘after final settlement of a partner- 


ship one of the members cannot as- 
sert a claim against the other aris- 
ing from affairs included in the set- 
tlement, unless the settlement itself 
is first attacked and set aside. Pem- 
berton v. McAdoo, 149 App. Div. 20, 
133 NYS 627. 

[b] Where a counterclaim is in- 
terposed in an action on an account 
stated, and the court is not certain 
whether the partnership matter cov- 
ered by the counterclaim was or 
was not included in the account 
stated, it will dismiss the counter- 
claim with leave to defendant to sue 
to set aside the settlement. Tetu 
v. Tetu, (Yukon T.) 11 WestLR 271. 

[c] Claim for accounting.—In a 
suit by persons claiming under a de- 
ceased partner against the surviving 
partner to set aside the sale of the 
deceased partner’s interest to the sur- 
viving partner, plaintiffs had no right 
to an accounting where the contract 
was not set aside. Cotton v. Ste- 
vens, 82 N. H. 105, 129: A 8738. 
Tate aside generally see infra § 


3. ap ee v. Hanson, (Iowa) 91 
NW 1 

[a] aE instance, plaintiff cannot 
recover on a book account against a 
copartner, where such account has 
been included in a partnership settle- 
ment, without first reforming such 
settlement so as to exclude such 
book account. Nystuen v. Hanson, 
(lowa) 91 NW 1071. 

4. Cross references: 
Agreements as to division of firm 

losses see supra § 233 
Assumption of, firm debts by incom- 

ing partner see supra § 591. 
Persons concluded see infra § 890. 
Scope of settlement see infra § 888. 
Validity see supra §§ 879-886. 

5. Ind.—Price v. Cavins, 50 Ind. 
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tice.® 
The promisee 


ties for them.® 


When 


puted matters.?” 


122; Hinkle v. Reid, 43 Ind. 390. 
Tew ae vers v. Smith, 15 Iowa 


Me.—Duran v. Ayer, 67 Me. 145. 
Dito eees v. Roberts, 9 Minn. 

N. Y.—Patterson v. Boulton,’ 14 
INYSt oo 

Pa.—Biddle v. Moore, 3 Pa. 161; 
Wright v. Smyth, 4 Watts & S. 527. 

S. C.—Doty v. Crawford, 39 S.-C. 
Te Sie Gane 

Enforcement of agreement against 
estate of promisor see infra § 892. 

6. Parmenter v. Kingsley, 45 Vt. 
362; Austin v. Cummings, 10 Vt. 26. 

7. Faust v. Burgevin, 25 Ark. 170; 
Kohler v. Matlage, 72 N. Y. 259 [aff 
42 N. Y. Super. ae Miller v. Bailey, 
EO Orie 395 25 P 

8. Robinson v. atone. 138 Ill. 550, 
28 NE 821 [aff 37 Ill. A. 646 6]. 

9. Fla.—West v. Peas ian 12 Fla. 


O15: 
Meret pris ot v. McCowan, 81 Ill. 
Ind.—Fensler_ v. Prather, 43 Ind. 
St. §§ 


119 [applying 2 Gavin & H. 
672, 673]. 
Mich.—Smith v. Shelden, 35 Mich. 
42, 24 AmR 529. 
Sohre, 37 


Minn.—Wendlandt. v. 
Minn. 162, 33: NW 700. 
ace Tecra v. Thornton, 9 §$ 


Nev.—Barber v. Gillson, 18 Nev. 89, 
1 P 452. 
Oh.—Still v. Holland, 1 Oh. Dec. 


(Reprint) 584, 10 WestLJ 481. 
tear hia Ins. Co. v. Wires, 28 Vt. 


Wis.—Webster v. Lawson, 73 Wis. 
561, 41 NW 710; Gates v. Hughes, 44 
Wis. 332. 

Retiring partner as surety for firm 
debts generally see supra § 595. 

10. See supra § 593. 

11. Devol v. McIntosh, 23 Ind. 529; 
Wilson v. Stilwell, 14 Oh. St. 464. 

12. Burke v. Fuller, 41 La. Ann. 
740, 6 S 557. 

13. Colo.—Gardenswartz v. Mel- 
nick, 70 Colo. 144, 197 P 767. 

Ky.—Barker v. Boyd, 71 SW 528, 
24 KyL 1389; Hey v. Harding, 53 SW 
Bay ul Kyl 771, 

Mass. —Canney v. Foss, 232 Mass. 
560, 122 NE 731; Evans v. Clapp, 123 
Mass. 165, 25 AmR 52. 

Nebr.—Iman y. Inkster, 90 Nebr. 
704, 184 NW 265. 

Pa.—Adams vy. Hubbard, 221 Pa. 
511, 70 A 885; Ryman v. Machell, 8 


Kulp 316. 

Tenn.—Horne vy. Greer, (Ch. A.) 
43 SW 774; Morris v. Wood, (Ch. A.) 
35 SW 1013. 

[a] Transaction wrongfully omit- 
ted.— Where a partner was not fully 
informed of the nature of the pur- 
chase of a ranch by the other part- 
ner before the settlement on disso- 
lution of the firm, falsely claimed to 
have been an individual transaction, 


sive as to matters not included in it.?® 
matters are not covered by an agreement as to firm 
affairs,'+ unless there is an express or implied agree- 
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partner as surety for firm debts. 


When one or more partners on dissolution take the 
firm property and promise the other partners to as- 
sume and pay the firm’s debts, they become the prin- 
cipal debtors and the promisees are thereafter sure- 
As between the partners, this is un- 
questioned; but some courts, as pointed out in an 
earlier part of this article, decline to apply this 
doctrine to firm ecreditors.?° 
where it is applied, creditors of the firm are entitled 
to be subrogated to the rights of the promisee part- 
ner to a bond given by the promisor as security for 
the performance of his agreement.** 

[§ 888] (2) Scope of Settlement. 
between all partners presumptively includes all dis- 


In the jurisdictions 


A settlement 


A private settlement is not conclu- 
Individual 


that settlement does not bar a subse- 
quent action for an accounting of 
that transaction if it was in fact a 
firm transaction. Gardenswartz v. 
Melnick, 70 Colo. 144, 197 P 767. 

[b] Recovery at law on omitted 
item.—A partner’s share of the value 
of a single asset,.not included in the 
settlement of the partnership affairs, 
as made by his partners without his 
knowledge, may be recovered in an 
action at law. Iman vy. Inkster, 90 
Nebr. 704, 134 NW 265. 

[c] Shrinkage of assets.—Where 
a partnership is dissolved and a 
statement of account prepared by one 
of the two partners, and the agree- 
ment to dissolve shows that a liqui- 
dation of assets was intended and a 
shrinkage anticipated, one partner 
cannot assert that the statement was 
an account stated, and that the 
amount found due in his favor could 
not be reduced by a_ subsequent 
shrinkage in the assets. Adams v. 
Hubbard, 221 Pa. 511, 70 A 835. 

14. Green v. Whaley, 271 Mo. 636. 
197 SW 355; King v. Davis, 190 N. C. 
737, 130 SE 707. 

[a] Evidence held insufficient to 
show that notes owned by partners 
jointly under an agreement for sur- 
rivocshis were connected with the 
partnership business, so as to be cov- 
ered by a settlement of that business 
and a division of the _ proceeds. 
Green v. Whaley, 271 Mo. 636, 197 


SW 355. 

[b] Private set-off.— Where a 
partnership dissolution agreement 
provided that dividends and payments 
on a deposit in an insolvent bank 
should be divided one third to plain- 
tiff and two thirds to defendant, who 
owed the bank on a note, a Set-off 
in the amount of such note which 
the receiver allowed was not a divi- 
dend or payment and plaintiff was 
not entitled to any portion of it. 
Pou Ve Davis, 190) Ne Cy Totals Onsen 
707., 

{c] Premium for good will held 
firm matter.—Where plaintiff paid de- 
fendant two thousand dollars as a 
premive to enter into copartnership 

-defendant’s established business 
end on account of the good will there- 
of, and there was a contemporaneous 
and enforceable oral agreement that 
defendant would repay plaintiff the 
two thousand dollars on dissolution, 
but by the provisions of a release 
agreement execute on dissolution 
plaintiff relinquished all claims aris- 
ing out of such partnership, this in- 
cluded such two thousand dollar 
claim, since the latter was not a pri- 
vate élaim against defendants dehors 
the partnership, but a claim on ac- 
count of an interest in the good will, 
which latter became a firm asset, 
and was therefore included in the re- 
lease of all claims affecting partner- 
ship affairs. Colvin vy. Endsley, §8 
Pa. Super. 
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ment to that effeet;*® 


templated by the parties.1® 


ary due.t® 


of the particular case.*° 


Agreements by which one partner assumes the 
debts of the business are ordinarily limited to liabil- 


15. Morrisvv. Nunn, 79 Tex: 125, 
15 SW 220. 

[a] Individual transactions held 
included in the partnership account. 


—Morris v. Nunn, 79 Tex. 125, 15 SW 
Joseph v. Herzig, 


220. 

16. MOS Se N eee 
456, 92 NE 108. j 

[a] TIllustration.—W here plain- 
tiff’s testator and defendant had been 
partners, and defendant was one of 
the executors of the will, and the 
complaint alleged that defendant did 
not liquidate the partnership affairs, 
but continued its business, and that 
the partnership name and good will 
were of value, and defendant had ap- 
propriated them, and judgment was 
demanded that defendant account for 
the partnership property and good 
will, and defendant pleaded that pri- 
or to the death of testator the part- 
mers caused the firm account to be 
stated and the balance struck, by 
which it appeared that a sum was 
due testator and a certain amount 
due defendant, such accounting was 
not a defense, since plaintiff did not 
demand that defendant account for 
the business from any period during 
the life of the testator. Joseph v. 
Herzig, 198 N. Y. 456, 92 NE 108. 

17. Hamilton v. Wells, 182 Ill. 144, 
55 NH 143; Milloy v. Hoyt, 123 Ill. 


Oo: 
Milloy v. Hoyt, 123 Ill. A. 568. 

19. Jarvie v. Arbuckle, 163 App. 
Div. 199, 148 NYS 189 Taff 221. .N. Y. 
523 mem, 116 NE 1053 mem]. 

[a] For instance, where a part- 
nership dissolution agreement dated 
April 4, 1906, provided that certain 
partners other than plaintiff agreed 
to pay and discharge all debts, lia- 
bilities, and obligations of the firm, 
and to assume all outstanding leases, 
agreements, and contracts of such 
firm, and thereafter the United States 
government sued the firm on a claim 
for unpaid duties and penalties on 
account of fraudulent underweigh- 
ing of sugar importations by firm 
agents, of which, however, all mem- 
bers were honestly ignorant at the 
time of signing the dissolution agree- 
ment, and plaintiff paid his pro rata 
share of a compromise settlement of 
such government claim on the writ- 
ten agreement that such payment 
should not prejudice the rights of 
either plaintiff or his copartners re- 
specting plaintiff's liability therefor, 
the court held that plaintiff could 
not recover such payment on the 
theory that it was a firm debt which 
the other partners were obligated to 
pay, resting the decision, not on the 
ground that such obligation was not 
a firm debt within the meaning of 
the dissolution agreement, but on the 


nor will a settlement agree- 
ment be extended to cover a period beyond that con- 
On the sale by one 
partner of all his interest there is a presumption 
that all accounts between the buying and selling 
partners have been adjusted thereby,!* including sal- 
Under an agreement providing that a 
partner should, on dissolution, receive his share of 
firm assets less all existing liabilities, it 1s proper 
at a date subsequent to the agreement to charge 
him with his pro rata share of a firm obligation exist- 
ing but unknown at the date of execution of the 
agreement,1® even though such hability did not ap- 
pear on the firm books,?° and statements of account 
made at the time of the»sagreement were not con- 
clusive so as to exclude such firm liability. 
er or not any given transaction has been included in 
the settlement will depend upon the construction”? 
of the agreement, and all the facts and circumstances 
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ment.?° 


firm assets.?? 


21 


Wheth- 


individual indebtedness of the promisee partner, 
as where such individual indebtedness has been as- 
sumed by the firm prior to the making of the agree- 
An agreement may limit the assuming part- 
ner’s liability to a part only of the firm’s debts,?7 
such as debts appearing on the firm books,?* liabil- 
ities in a specified schedule,?® or debts contracted by 
the promisor in the name of the firm,?® or may be 
restricted to an agreement to pay firm debts out of 
Under an agreement to assume all 
firm liabilities, the obligor has been held liable’ for 
a future judgment within the contemplation of the 
parties at the time of making the agreement,*? al- 
though, under an assumption of all.firm debts, the 
obligor is not responsible for a debt existing but un- 
known at the date of agreement.** 

[§ 889] (8) Construction. 
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ities of the firm itself,?+ unless there is clear evi- 
dence that the parties intended them to include the 


y.25 


Where a partnership 


settlement agreement is ambiguous, resort will be 


ground that plaintiff.*was by such 
agreement entitled only to “‘the value 
of his share in the copartnership 
property” taken as of Jan. 1, 1906, 
and that in figuring such share this 
then unknown liability should be de- 
ducted. Jarvie v. Arbuckle, 163 App. 
Diy. 199, 148 NYS 189° [aff 22% IN: Y. 
523 mem, 116 NE 1053 mem]. 

20. Jarvie v. Arbuckle, supra. 

[a] For example, where, in a 
partnership dissolution agreement, 
the continuing partners in ascertain- 
ing plaintiff’s interest were author- 
ized to deduct all existing liabilities, 
they were not limited to the deduc- 
tion of liabilities entered on the 
firm’s books and known to exist at 
the time. Jarvie v. Arbuckle, 163 
App. Div. 199, 148 NYS 189 [aff 221 
N. Y. 523 mem, 116 NE 1053 mem]. 

21. .Jarvie v. Arbuckle, supra. 

[a] “Account stated” not shown. 
—Statements of account rendered by 
continuing partners to the retiring 
partner, under a dissolution agree- 
ment purporting to show his interest 
in the firm, and containing no refer- 
ence to a liability unknown at the 
time, but which the continuing part- 
ners were subsequently required to 
pay, were not in the nature of ac- 
counts stated, which they were re- 
quired to set aside before they could 
charge the retiring partner with his 
proportion of the debt. Jarvie v. 
Arbuckle, 163 App. Div. 199, 148 NYS 
189 [aff 221 N. Y. 523 mem, 116-NE 
1053 mem]. 

22. Construction of settlement 
agreements see infra § 889. 

23. See cases infra this note; 
supra notes 12-22. 

[a] In the Philippines, where, up- 
on the expiration of the term of a 
partnership, and its continuance, an 
industrial partner becomes a capital- 
ist partner, with certain assets to 
his credit as capital, he does not, by 
thus joining the new firm, lose his 
right to collect the remainder of the 
amount actually due him from_ the 
old firm, and is not estopped to claim 
such remainder. Criado v. Herman- 


and 


os, 37 Philippine 883. 

24. Haskell v. Moore, 29 Cal. 437; 
McCormack v. Sweeney, 7 Ind. A. 
671, 35 NE 45; Mette v. Feldman, 45 
Mich.! 25, 7 NW. 233; Binley” v. May; 
J6UING Ys, 6638: [rev Lt, Eun 624s) Gibbs 
v. Bates,, 43 7N. W.7192;) Denise -v. 


Swett, 68 Hun 188, 22 NYS 950 [rev 
on other grounds 142 N. Y. 602, 387 
NE 627]. 
Cross references: 
Operation and effect generally see 
supra § 887. 
Persons concluded see infra § 890. 
Validity of such agreements see su- 
pra § 879 et seq. 


had to construction to ascertain the intention of the 
parties,?+ as to whether the parties under the agree- 


25. Mann vy. Attna Ins. Co., 40 Wis. 
549 (where the language of the as- 
suming promise was very broad). 

26. Hopkins v. Johnson, 2 La. Ann. 
842; Thropp v. Richardson, 13:2) Pas 
SOE, AD AN Biles, 

27. Raymond v. Bigelow, 11 N. H. 
Preston “va, Bitchy 34 Ne we 445 

; Holmes v. Hubbard, 60 N. 
Silverman v. Kogut, 143 NYS 
947, 948; Miles v. Everson, 123 Pa. 
292516 A 473; Case v. Cushman, 3 
Watts & S.'.(Pa:) 544, 39° AmD 473 
Lewis v. Woolfolk, 2 Pinn. (Wis.) 
209, 1) “Ohana. 174% 

“On a dissolution, partners may, 
as between themselves, limit their 
liability to contribute to firm losses 
as well as to profit by firm collec- 
tions.” Silverman v. Kogut, supra. 

[a] Debts assumed limited to a 
fixed sum.—Miles v. Everson, 123 Pa. 
292, 16 A 473. 

28. Case v. Cushman, 3 Watts & 
SauGean nots aro eAchaD mays 


Ait Holmes v. Hubbard, 60 N. Y. 
oa Raymond v. Bigelow, 11 N. H. 

Sl Topliff v. Jackson, 12 Gray 
(Mass.) 565 (agreement construed to 


bind promisor only to apply the as- 
sets in his hands to the payment of 
firm debts, and not to assume them 
absolutely). 

32. Binyon-v. Smith, 50 Tex. Civ. 
A. 398, 112 SW 1338. 

[a] Tort judgment against firm.— 
A partner agreeing on the dissolution 
of the firm to assume “all liabilities” 
of the firm assumes the liability of 
the firm in favor of an employee in- 
jured through its negligence, espe- 
cially where there was evidence that 
the employee’s suit was contemplated 
and discussed as a possible liability, 
although the copartner then insisted 
that there was no liability, but with- 
out falsely representing to the part- 
ner. any of the facts. Binyon v. 
Smith, 50 Tex. Civ. A. 398, 112 Sw 


1388. 

33. Jarvie v. Arbuckle, 163 App. 
Dive1199, 148, INXS 289) ati 22 IN mye 
523 mem, 116 NE 1053 mem]. 

[a] For example,*a provision of a 
partnership dissolution agreement 
that the continuing partners should 
assume and discharge all debts of the 
firm did not deprive them of the 
right to charge the retiring partner’s 
interest with his proportion of a debt 
which existed, but which was un- 
known at the time of the dissolution, 
and which was subsequently paid, 
nor render them liable to pay such 
debt. Jarvie v. Arbuckle, 163 App. 
Div.) 199; 4S eNies: 380 [att 221 N. Y 
523 mem, 116 NE 1053 mem]. 

34. My hae ey 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


® 


§ 889] 


ment, interpreted in the light of surrounding cireum- 
stances, did or did not intend to make a settlement,*° 
and, if a settlement is shown, as to its character and 
Such agreements should be construed with 


effeect.8° 
reference to their subject matter.*" 


solution agreement has been drawn by counsel for 
one partner, ambiguities will ordinarily be construed 


in favor of the other.*§ 


A bond executed to secure performance of a part- 
nership settlement agreement shouid be construed in 


471, 41 SE 607; Blalock v. Jackson, 
94 Ga. 469. 20 SE 346. 
Ind.—McDowell v. North, 24 Ind. 
AW 435, 560 INE 789. 
TIowa.—Donahue v. McCosh, 70 Iowa 


733, 30 NW 14; Corning v. Grohe, 65 


Iowa 328, 21 NW 662. 
: La.—Murphy v. Murphy, 45 la. 
Ann. 433, 12 S 496. 

Md.—tTrump v. Baltzell, 3 Md. 295; 


Lilly v. Kroesen, 3 Md. Ch. 83. 

N. Y.—Sayre v. Peck, 1 Barb. 464; 
Weldon v. Beckel, 10 Daly 472. 

Eng.—Lawes v. Lawes, 9 Ch. D. 
98; Browning v. Browning, 31 Beav. 
316, 54 Reprint 1160; Coventry v. 
Barclay, 3 De G. J. & S. 320, 68 Eng 
Ch 659, 46 Reprint 659 [mod 33 Beav. 
1, 55 Reprint 266]; Rigden v. Pierce, 
6 Madd. 353, 56 Reprint 1126; Pettyt 
v. Janeson, 6 Madd. 146, 56 Reprint 


1047. 

35. Eno’ v. Diefendorf, 102°'N. Y. 
720, 7 NE 798. And see cases infra 
this note. . 

[a] Settlement made.—Ogden vv. 


Astor, 6 N. Y. Super. 311; Upton v. 
Johnston, 84 Wis. 8, 54 NW 266; 
Clark v. Glennie, 3 Stark. 10, 3 ECL 
573, 171 Reprint 750. 

[b] Settlement not made.—(1) 
The payment by one partner to an- 
other of a certain sum as his share is 
not equivalent to a settlement of 
the partnership account; nor is it 
evidence that the same sum has been 
ascertained as the share of each part- 
ner, so that assumpsit will lie by a 
third partner. Beach vy. Hotchkiss, 2 
Conn. 425. (2) Other cases. Bam- 
brick v. Simms, 132 Mo. 48, 33 SW 
445; Seaton v. Shaner, 158 Pa. 69, 27 


Ao eae Schmidt v. Lebby, 32 S. C. Eq. 
329. 

36. See infra text and notes 41- 
50. 

37. Hiester v. Hiester Reiff & Co., 
Inc., 90 Pa. Super. 336. 

38. Gandia v. Porto Rico Fertilizer 
Co., 2 F.(2d) 641. 


[a] For example, where a deed of 
dissolution and liquidation of a mer- 
ecantile partnership is drawn by coun- 
sel of one of the partners, ambigui- 
ties or doubtful questions of con- 
struction may be resolved in favor 
of the other partner, Gandia v. Porto 
Rico Fertilizer Co., 2 F. (2d) 641. 

39. Devol v. McIntosh, 23 Ind. 529; 
Barker v. McClelland, 50 Ind. A. 296, 
98 NE 300, 302. 

“The effect of a bond such as the 
one before us is to be ascertained 
from the language used in the in- 
strument taken altogether, and from 
the circumstances and conditions ex- 
isting at the time of its execution. In 
short, it must be construed according 
to the evident intention of the parties, 
and, in the absence of fraud or mis- 
take, the rights of the contracting 
parties will be determined by the con- 
tract as it is actually written.’ Bar- 
ker v. McClelland, supra. 

{a] Particular bonds construed.— 
(1) Where a partner, being indebted 
to the firm, but disputing the amount 
thereof, executed a bond to his co- 
partners, reciting that the partner- 
ship realty should be sold and the 
partnership affairs closed up within 
ninety days, and that the obligor 
would pay tof such copartners on a 
settlement such sums of money as 
might be coming to them from the 
sale of the real estate and the final 
closing up of the partnership affairs, 
with six percent interest from the 
time of settlement, the copartners 
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cireumstanees,*® 
parties. *° 


Where the dis- 


and as complete** or incomplete; 
held to extinguish debts,*® effect a complete transfer 


ye Or i fee 


accordance with its language and the surrounding 


to effectuate the intention of the 


Particular partnership settlements have been con- 
strued as final! or not final,*? as an account stated, ** 


;45 and have been 


of firm assets to one of the partners,#? eliminate*® 


to use all proper diligence in the 
sale of the personal property and 
the closing up of the partnership 
affairs, the bond was construed as 
securing payment of the amount 
found due on a settlement between 
the partners themselves, but as not 
covering the amount of a judgment 
afterward obtained by the copartners 
against the obligor for the amount 
due them in settlement of the part- 
nership affairs. Barker v. McClel- 
land, 50 Ind. A. 296, 98 NE 300. (2) 
Bond construed as requiring payment 
of all firm debts as soon as due. 
Devol v. McIntosh, 23 Ind. 529. (3) 
A bond given by one partner to an- 
other was construed not to be a guar- 
anty of debts due the firm named 
therein. Ralph v. Eldridge, 1387 N. Y. 
525, 33 NH 559. 


40. Ralph v. Pldridge, supra. 
41. See cases infra this note. , 
[a] Settlements held final.—Shows 


v. Folmar, 133 Ala. 599, 32 S. 495; 
Wilson v. Fenimore, 2 Pa. Cas. 297, 
3 A 795; Woodward v. Winfrey, 1 
Coldw. (Tenn.) 478. 

{[b] Settlement held final as to 
certain property of the firm.—Burch 
v. Newberry, 1 Barb. 648 [aff 10 N. Y. 
374, Seld. 28]. 

{c] Final settlement inferred from 
conduct of parties.—Farrar v. Shep- 
herd, 4 Baxt. (Tenn.) 190. 

42. See cases infra this note. 

[a] Settlements held not final.— 
Horne v. Ingraham, 125 Ill. 198, 16 
NE 868; Watts v. Adler, 130 N. Y. 
646, 29 NE 131; Eno v. Diefendorf, 
102 N. Y. 720, 7 NE 798; Applebee v. 
Duke, 13 NYS 929. 

43. See case infra this note. 

[a] Agreement construed as ac- 
count stated.—Jackson v. Drake, 37 
Can. S. Ci 315 [allowing app (B. C.) 
2 WestLR 379]. , 

44. See case infra this note. 

[a] Settlement held complete.— 
Thomas v. Gaboury, 80 Ga. 443, 7 SE 
690; Johnson v. Fetter, 224 Ky. 788, 
7 SW (2d) 241. 

45. See cases infra this note. 

[a] Settlements held partial or 
incomplete.—Martin v. Smith (N. J. 
Ch.) 13 A 398; Babb v. Mosby, 7 Lea 
(Tenn.) 105. 

[b] Agreement for readjustment 
of accounts construed as limited to 
particular items.—Sandford v. Em- 
DEY, coe Medwio7 7 SleCCAnI6 7. 

{[c] Facts insufficient to show 
complete settlement.—The mere facts 
that at various times the firm books 
had been balanced and marked “‘set- 
tled in full,” a division of property 
had taken place, and the firm had been 
dissolved, does not constitute a set- 
tlement between the parties so as to 
bar a suit for an accounting where no 
final or complete settlement was ever 
had or made between the parties. 
Rhyne v. Love, 98 N. C. 486, 4 SE 536. 

46. Hurlbut v. Phelps, 30 Conn. 42; 
Murdock v. Mehlhop, 26 Iowa 213; 
Farnsworth v. Whitney, 74 Me. 370; 
Py al v. Wood, 9 Gray (Mass.) 


{a] For example (1) an indebted- 
ness of the selling out partner was 
extinguished by the agreement of dis- 
solution and settlement. Murdock vy. 
Mehlhop, 26 Iowa 213. (2) An out- 
going partner who sells his share 
to the continuing partner is relieved 
from his precedent indebtedness to 
the firm. Stoddard v. Wood, 9 Gray 
(Mass.) 90. (8) When partners set- 
tle their partnership affairs and dis- 


or limit*® liability for losses, and to effect various 
other results®® in accordance with the terms of the 


solve, and one of them takes an as- 
signment of the other’s interest in 
the partnership property, paying 
therefor a sum agreed upon, and as- 
sumes the payment of the partner- 
ship debts, the assignor’s indebted- 
ness to the firm and interest in it is 
extinguished. Farnsworth y. Whit- 
ney, 74 Me. 370. 

[b] Debt due petitioner from sur- 
viving partner.—Hurlbut v. Phelps, 
30 Conn. 42. 

47. Lines v. Wilson, 148 Minn. 156, 
181 NW 202; Weber v. Defor, 8 How 
ID (NG YO ORs 

{a] All personal property.—A con- 
tract for the settlement and dissolu- 
tion of a partnership in the mercan- 
tile business, construed in the light 
of its purpose and the surrounding 
circumstances, was held to transfer 
to one partner all partnership per- 
sonal property, including. mOneys on 
hand or on deposit, and outstanding 
accounts. Lines v. Wilson, 148 Minn. 
156, 181 NW 202. 

48. Ex p. Barber, L. R. 5 Ch. 687. 

[a] For example, a deceased part- 
ner’s estate was entitled, under the 
partnership contract, to receive the 
value of his share as appearing by 
the balance sheet, without any deduc- 
tion for losses subsequently ascer- 
tained. Ex p. Barber, UL. R. 5 Ch. 687. 


ee Silverman v. Kogut, 143 NYS 
Nsom See cases infra this note; and 


Commons vy. Snow, 194 Ill. A. 569. 
[a] Particular agreements con- 

strued.—(1) Agreement construed as 

entitling one partner to only half 


the amount of damages recovered 
against a third party. Stevens v. 
Clark.) 1i2i Md 659). 77. Av 30 tay a2) 


Credit for counsel fees paid in un- 
successful suit denied under with- 
drawal agreement. Hiester v. Hies- 
ter Reiff & Co., Inc., 90 Pa. Super. 336. 
(3) Where parties in a partnership 
agreement include in the first yearly 
settlement money received on con- 
tracts made before the firm was 
formed, the proper construction of 
such agreement is that money re- 
ceived after termination of the agree- 
ment is not to be included in profits 


earned during partnership. Dufort v. 
Dufresne, 27) Sask. Liv 126, [192392 
DomLR 27 [dism app 28 Revleg 


(Que.) 342]. (4) Where the continu- 
ing partner agreed to pay the retiring 
partner one thousand dollars for his 
share, as soon as the stock of goods 
was sold, but before they were sold 
they were destroyed by fire, and the 
continuing partner collected but one 
thousand six hundred and thirty-four 
dollars insurance, he was, neverthe- 
less, held liable for the sum he had 
agreed to pay. Muhlheim v. Foster, 
41 Ill. A. 458. (5) A deed of dissolu- 
tion and liquidation of a mercantile 
partnership, providing that one part- 
ner Should sell to the other all his 
stock in a named corporation at par, 
one half of all declared dividends 
remaining to his credit, was con- 
strued as entitling the partner sell- 
ing to contemporaneous payment of 
the purchase price and of dividends 
declared but unpaid, in view of the 
fact that in the division of the assets 
in specie there would be a wide dis- 
crepancy in favor of the purchaser. 
Gandia v. Porto Rico Fertilizer Co., 
2 EF. (2d) 641. (6) Settlement con- 
strued as extinguishing previous 
rights and liabilities of partners un- 
der partnership articles, and substi- 


1194 [47 C..] 


agreement and the particular circumstances involved. 


[§ 890] (4) Persons Concluded. 


senting to a valid settlement agreement on dissolu- 
But a firm settlement 
agreement is not binding on nonassenting partners.” 
A firm settlement binds creditors and others who must 
partners or either of 
_them,°** if it is an honest settlement,®* and one not in 
violation of the bankruptcy statute.°®> Agreements by 
which one or more of the partners assume’ firm debts 
on dissolution and undertake to indemnify the other 
partners against such claims do not bind firm ered- 


tion are bound thereby.®! 


claim through the settling 


tuting rights and liabilities specified 
in the settlement agreement, this re- 
sult following irrespective of com- 
plete execution of the settlement 
agreement. Fritz v. Fritz, 141 Iowa 
721, 118 NW 769. (7) Where, by a 
partnership dissolution agreement, 
defendants, in consideration of plain- 
tiff’s interest in the firm, agreed to 
pay him an amount-equal to five thou- 
sand dollars per annum, or such less 
amount as might be earned by them 
as profits from their business in equal 
monthly installments during plain- 
tiff’s life, the contract contemplated 
a settlement at the end of each year, 
and, although the payments were to 
be made monthly in advance, yet, if 
at the end of the year profits had not 
been made, plaintiff was not entitled 
to anything, although not bound to 
refund advance payments made dur- 
ing that year. Babcock v. Swartwout, 
145 App. Div. 203, 129 NYS 1042 [aff 
and mod 207 N. Y. 650 mem, 100 NE 
1124 mem]. (8) Where, by the terms 
of the settlement between partners 
upon the termination of the part- 
nership, the old firm is discharged 
from further liability, upon assign- 
ing certain demands to a new firm 
of which one of the old partners be- 
comes a member, such member can- 
not compel the members of the old 
firm to pay a proportionate amount 
of a loss on such assigned demands. 
Burch v. Newbury, 10 N. Y. 374, Seld. 
28 [aff 1 Barb. 648]. (9) Where two 
partners on the dissolution of the 
firm ‘‘mutually agree to continue to 
hold as tenants in common” a debt 
due such firm, and one partner, after 
So excepting such debt, transfers and 
assigns to the other all other bonds, 
mortgages, debts, ete, ‘which may 
be or are the partnership property,” 
the partnership is dissolved, and the 
partnership property, except such 
debt, is transferred to such partner, 
and as to that debt the parties re- 
main as they were, partners, each 
with a half interest therein, and thus 
they are “to continue’ to hold the 
property. Preston v. Fitch, 137 N. Y. 
Bale dO wo sue UNG Ey eine CULO) Partnership 
articles containing an agreement gov- 
erning future dissolution | construed 
as meaning, by the word “earnings,” 
used in the valuation clause, “prof- 
or “net earnings,’ and by phrase 
‘last preceding year,’ used with re- 
spect to earnings, the preceding cal- 
endar year and not the twelve months 
preceding dissolution. Cage v. Cra- 
vens, (Tex. Civ. A.) 297 SW 641. (11) 
In a give or take offer to settle part- 
nership, the words “on the same 
terms” normally mean that the price 
is the same whichever party buys. 
Freedman v. Fineberg, 87 N. J. Eq. 
DIO Moy LOO AO LOS eA WON tou Cli) 
A written offer of one partner to 
sell for twenty-five thousand dollars 
and “all moneys in said part- 
nership business in excess of the mon- 
did not 


eys . belonging to you” 
mean the difference between cash 
withdrawals of partners, but one 


half thereof. Freedman v. Fineberg, 
supra. (138) Offer by two members 
of partnership to four other members 
to buy or sell jointly held not to com- 
ply with a provision of the partner- 
ship contract construed as calling 
for a several give or take offer. Cage 
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All partners as- 
the firm.°? 


his life.®8 


ing.°® 


v. Cravens, supra. 
Hoon See supra § 878 text and note 

[a] Assent shown.—Where two 
partners, in the presence of the third, 
negotiated a sale of one’s interest to 
the other, and the transaction was 
intended as a dissolution and settle- 
ment, the third partner was bound by 
the settlement. Boozer v. Boozer, 1319) 
Wash. 42, 245 P 405. 

[b] Under the civil law as admin- 
istered in Porto Rico, the liquidation 
made by one partner and accepted by 
the other is the liquidation of both. 
Vias v. Perez, li« Porto Rico 894. 

52. Kimberly v.: Arms, 129 U..S. 


512, 9 SCt 355, 32 L. ed 764; Lama- 
lere v. Caze, 14 F. Cas. No. 8,003, 1 
Wash. C. C. 435; Chadsey v. Harri- 
son, 11 Ill. 151;. Cooper v. Frederick, 
4 Greene (Iowa) 403. 

53. Atkins vy. Saxton, 777 NY. 195; 
Sage v. Woodin, 66 N. Y. 578; Lud- 
low v. Cooper, 4 Oh. St. 1 (where the 
partners agreed that real estate pur- 
chased by the firm should be con- 
sidered and held as personal property, 
and it was held that a relinquish- 
ment of all claim to the realty by the 
administrator of the deceased part- 
ner was binding upon the heirs of 
deceased; here the heir could claim 
only through the administrator, while 
in Boggs v. Bird, 131 N. Y.:665, 30 
NE 868, the heir did not so claim). 

54. Merchants’ Bank of Canada v 
McLachlan, 23 Can. S. C. 143 [rev 2 
Que. Q. B. 431] (not honest as against 
creditors). 

55. Whitmore v. Mason, 2 Johns. 
& H. 204, 70 Reprint 10381. 

56. La.—Brown v. Hughes, 2 La. 
Ann. 623. 

Mich.—Case y. Seass, 44 Mich. 195, 
6 NW 227. 

sore anes v. Hitt, 32 Mo. A. 402. 

N. Y.—U. S. National Bank v. Un- 
derwood, 2 App. Div. 342, 37 NYS 838. 

Tex.— Weaver v. Oliver, Civ cAL) 

3 SW (2d) 892. 
- [a] For example, a creditor is not 
bound by an agreement of partners 
dissolving a partnership that one 
shall pay all the debts, unless he ex- 
pressly or impliedly assents thereto. 
Weaver v. Oliver, (Tex. Civ. A.) 3 
SW (2d) 892. 

{b] Wnder the civil law as admin- 
istered in the Philippines, where the 
ereditors and stockholders of a part- 
nership which has dissolved upon 
the termination of the extended term 
organize a new partnership as a suc- 
cessor of the old and assume the ob- 
ligations of the old firm, the new 
firm, rather than the old, will be held 
liable on an obligation of the old firm. 
Aboitiz v. Oquinena, 39 Philippine 926. 

Operation and effect of such agree- 
ments generally see supra §§ 887-891. 

Validity of such agreements see 
supra § 879 et seq. 

57, Rice v.. Tobias, 89 Ala, 214,-7 
S 765; Powers v. Mann, 156 Mass. 
375, 81 NE 10° €applying Pub. St. ¢ 
D5 8yL2i5))s 

Effect of assumption on rights of 
creditors generally see supra § 887. 

Novation see supra § 593. 

58. Brydie v. Miller, 4 F. Cas. No. 
2,071, 1 Brock. 147; Warrin v. Warrin, 
169 App. Div. 97, 154 NYS 458. 

[a] Widow.—An agreement  be- 
tween partners that on the death of 


[§§ 889-891 


itors,°* unless the latter assent to the substitution 
of the assuming partner as their debtor, in place of 


Representatives of a deceased partner are con- 
cluded by an Bere cae made by the partner during 


[§ 891] (5) Effect on Right to Judicial Account- 
In accordance with the general rule that a 
settlement agreement covering all firm affairs merges 
therein all partnership disputes between the mem- 
bers,®° such a settlement bars the right to a judicial 
partnership accounting,®* including the right to an 


either the entire property of the firm 
should pass to th survivor, who 
should pay nine hundred and fifty dol- 
lars, precluded thexwidow of a de- 
ceased partner from suing in equity 
for a general accounting, her remedy 
being limited to an action at law to 
recover the stipulated sum. Warrin 
Net een, 169 App. Div. 97, 154 NYS 
59. Judicial accounting: 

Grounds see supra § 837. 
Prerequisites see estar §§ 835, 836. 
60. ene supra § 8 


61. : Pes ree a Fletcher, 283 
Fed. 248. 
Ala.—Adams vy. Atkison, 158 Ala. 


225, 48 S 346. ; 

Alaska.—Pearce vy. Sutherland, 4 
Alaska 120. 

Cal.—San Pedro First Nat. Bank v. 
Stansbury, 62), Call VA. 336; 207 229i 

Iowa.—Spratt v. Dwyer, 171 Iowa 
363, 151 NW 474. 

N. Y.—Kelly v. Buck, 143 App. Div. 
546, 128 NYS 918. 

[a] Division of assets.—Where 
third persons appointed by a partner 
“to make final settlement of the part- 
nership affairs’ went over the busi- 
ness of the firm with the copartner, 
adjusted the accounts, paid the debts, 
assigned to one of the partners all 
debts due to the firm, divided the 
goods, and executed an instrument 
reciting that they had divided the 
goods and had made satisfactory set- 
tlement, the firm business was con- 
clusively settled, in the absence of 
fraud, accident, or mistake, or a show- 
ing that a part of the firm business 
remained unsettled, so that a bill for 
an accounting would not lie. Adams 
vy. Atkison, 158 Ala. 225, 48 S 346. 

[b] Sale of interest.—A_ settle- 
ment of disputed partnership ac- 
counts, made after investigation, is 
a contract, and precludes either part- 
ner from thereafter asserting that 
the other is indebted to him or bring- 


ing an action for an accounting. 
Spratt v. Dwyer, 171 Iowa 368, 151 
NW 474. 

[c] No general accounting al- 


lowed.—Where two partners had 
agreed on a statement of their ac- 
count on dissolving partnership, and 
one of them had given the other his 
notes for the amount due according 
to that statement, he cannot have a 
general accounting of the partnership 
affairs, without proof of a gross mis- 
take going to the whole accounting, 
or of fraud by the opposite party, but 
can only have the account stated cor- 
rected as to the items in which he 
shows there had been a mistake in 
carrying out the _ settlement. San 
Pedro First Nat. Bank v. Stansbury, 
62. Cal. A. 336, 217 (PQ. 

[ad] Agreement operating as estop- 
pel.— Where plaintiff sued for an ac- 
counting of an alleged partnership 
account with defendant and it ap- 
peared that, before the suit was 
brought, the parties had entered into 
a written agreement upon mutual 
and valuable consideration compro- 
mising and settling all their accounts, 
and that no fraud or mistake was al- 
leged or proved, a court of equity 
would give force and effect to the 
agreement in the suit, and both par- 
ties were estopped thereby. Pearce 
v. Sutherland, 4 Alaska 120. 
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§§ 891-893] 


accounting to adjust firm liabilities.°? But the right 
to an accounting may exist despite a partial private 
settlement.°® Where a private settlement agreement 
has been substantially abandoned by noncompliance 
of one partner, the innocent partner may treat such 
agreement as if it had never existed and sue for a 
Where the parties have made 
a private settlement and in addition have kept no 
satisfactory accounts from which the court ean de- 
termine their respective rights, the court will deny 
any relief and leave the parties in statu quo.®® 

A settlement of the affairs of one 
firm does not preclude an accounting as to the affairs 
of a second partnership with identical members.*°® 
A partnership settle- 
ment agreement should be enforced in accordance 
with its terms,*? to be ascertained by construction 
where the agreement itself is ambiguous.°® 
action to recover a sum due on a partnership settle- 
ment, it is not necessary to show that firm debts 
Ordinarily settlement of firm affairs 


judicial accounting.*+ 


Different firms. 


[§ 892] d. Enforcement. 


were paid.®® 


fe] Agreement made between 
partners while living bars subsequent 
accounting action by representative 
of partner later dying.—Kelly  v. 
Buck, 143 App. Div. 546, 128 NYS 918. 


62. Lucke v. Burk, 20 OhNPNS 
510. 
{a] Mlustration.—Where there 


has been a dissolution and distribu- 
tion of firm assetS pursuant to a 
private settlement agreement, equity 
will not order an accounting at the 
suit of a partner seeking to create 
firm assets to pay firm creditors, none 
of whom are parties to the action. 
Lucke v. Burk, 20 OhNPNS 510. 

Adjustment of firm liabilities as 
oe for accounting see supra § 
837. ‘ 

63. Thompson v. Walker, 40 La. 
Ann. 676, 4 S 881; Schmidt v. Mertes, 
145 Wis. 468, 130 NW 474. 

fa] Illustration.—Where plaintiff 
and defendant formed a partnership, 
defendant putting in all the cash and 
plaintiff agreeing to pay defendant a 
certain amount monthly until their 
shares were equal and some two years 
later they agreed to dissolve, defend- 
ant to take the business on paying 
plaintiff for his interest what it was 
shown to be on an accounting, and 
defendant took possession promising 
that’ the settlement should be made, 
and the assets and liabilities were de- 
termined, but there was a dispute as 
to what the prospective interests of 
the parties were, and firm liabilities 
were still outstanding and defendant 
attempted to mortgage the assets, 
plaintiff was entitled to come into 
equity for an accounting and a re- 
ceiver. Schmidt v. Mertes, 145 Wis. 
468, 130 NW 474. 

[b] Circumstances not amounting 
to settlement precluding accounting. 
—Plaintiff and defendant were part- 
ners, and defendant, who was indebt- 
ed to the firm when it was dissolved, 
agreed with plaintiff to make an ap- 
proximate calculation of the probable 
final result of the liquidation of the 
affairs of the firm. Such a calcula- 
tion was made and a sum was fixed 
as the approximate amount which de- 
fendant would owe plaintiff on ac- 
count of his indebtedness, and defend- 
ant gave plaintiff promissory notes 
for this sum and agreed that, when 
the notes were paid, this sum should 
be applied to the indebtedness. It 
was held that this was not such a 
settlement between the parties of 
all their copartnership transaction as 
would defeat an action by plaintiff for 
an accounting., Watts v. Adler, 130 
N. Y. 646 mem, 29 NE 131, 3 Silv. A. 
585. * 

{c] Fixing terms of partial agree- 
ment.—Where parties have agreed 
to dissolve a partnership, but have 
left the terms of dissolution for fur- 
ther agreement between themselves, 


PARTNERSHIP — 


Pairss 


“take.77 
In an 


on their failing to agree, a court of 
equity on a bill for an accounting will 
fix such terms, and, in such connec- 
tion, will inquire into the matters 
preceding the agreement by which 
the dissolution was effected, will ex- 
amine the contract of partnership to 
ascertain if there was any fraud in 
its inception, and consider such oth- 
er matters as will aid it in making 
an equitable adjustment. Crouse v. 
McCandless, 121 Ill. A. 237 [aff 220 
Ill. 344, 77 NE 202]. 

Right to partial accounting see 
supra § 839. 

64. Bailey v. Moore, 25 Ill. 347. 

65. Fitzsimons v. Foley, 80 Mich. 
518, 45 NW 364. = 

66. Green v. Whaley, 271 Mo. 636, 
197 SW 355. 

[a] For example, where partners 
in business in Chicago sold out and 
went to Missouri, where they con- 
ducted another business as partners, 
the latter was a distinct partnership, 
and a settlement of its affairs would 
not conclude the parties-as to mat- 
ters growing out of the Chicago busi- 
ness. Green v. Whaley, 271 Mo. 636, 
197 SW 355. 

Separate existence or entity of 
firms with identical membership see 
supra § 174. 

67. Iowa.—Goodenow vy. Parkinson, 
67 Iowa 95, 24 NW 608. : 

La.—Kyle v. McKerrall, 52 La. 
Ann. 1235, 27 S 667. 

Md.—Dorsey v. Dashiell, 1 Md. 198. 

Mass.—Robinson vy. Simmons, 156 
Mass. 123, 30 NE 362. 
or apr apaiett v. Le Due, 22 Minn. 

Mo.-——Paul v. Edwards, 1 Mo. 30. 

N. Y.—Baldwin v. Ball, 48 N. Y. 
673 mem; Smith v. Proskey, 82 App. 
Div. 19, 81 NYS 424 [rev 39 Misc. 385, 
79 NYS 851, and rev on other grounds 
177 N. Y. 526 mem, 69 NE 1131 mem]; 
Gram v. Cadwell, 5 Cow. 489. 

Pa.—Little v. Stanton, 32 Pa. 299; 
Hulse’s Est., 12 Phila. 130. ‘ 

Vt.—Brigham vy. Dana, 29 Vt. 1. 

W. Va.—Holt v. Holt, 46 W. Va. 397, 
35 SE 19. 

[a] Enforcement by liquidator.— 
“In a settlement of a partnership by 
a liquidator chosen by the partners, 
the agreement between them is his 
guide, and must control the confec- 
tion of his accounts.” Kyle v. Mc- 
Kerrall, 52 La. Ann. 1235, 27 S 667. 

68. Construction see supra § 889. 

69. Burley v. Brown, 73 Kan. 780, 
sore 527; Cochrane v. Allen, 58 N. H. 

50. 

[a] Action on account stated.— 
After the dissolution of a partner- 
ship one of the partners may main- 
tain an action against the other up- 
on an account stated, without show- 
ing that he has paid the partnership 
debts which he agreed to pay. Coch- 
rane v. Allen, 58 N. H. 250. 


[47.0.3] ) 1195 


should be pleaded in an action to recover a sum due 
under a partnership settlement agreement.’° 
despite the fact that all partnership affairs have not 
been settled,*! one partner may sue to enforce a 
private agreement as to a particular part of firm 
matters separated from the general partnership af- 
Although an action for dissolution and 
winding up of a partnership for a fixed term is 
brought after the firm has been dissolved by agree- 
ment of the parties, plaintiff is entitled to have the 
agreement of dissolution and settlement construed 
and enforced in the same action.*® 

[§ 893] e. Impeachment or Setting Aside of Part- 
nership Settlement Agreement’?+—(1) In General. 
A partnership settlement agreement may be im- 
peached or set aside for duress,’®> fraud,’® or mis- 
Mere breach of the agreement is not neces- 
sarily ground for setting it aside.*® 

Surcharging. In a proper case a settlement may 
be surcharged so as to prove the omission of an item 
which should have been ineluded.’® 


But 


70. See case infra this note. 

[a] Sufficient allegation of settle- 
ment.—A complaint in such action 
alleging that plaintiff and defendant 
dissolved their partnership and 
settled the ‘business,’ but that de- 
fendant failed to pay the amount due 
plaintiff, is not objectionable on the 
ground that it does not allege the 
settlement of the partnership af- 


fairs. Burley v. Brown, 73 Kan. 780, 
85 P 527. 
71. Settlement as prerequisite to 


determination of partners’ shares in 
firm assets see supra § 834. 

72. Jackson v. Stopherd, 2 Cromp. 
&‘'M. 361, 149 Reprint 800. 

[a] Application of rule.—Where 
the parties had agreed on the valu- 
ation of all the assets, and one part- 
ner had taken possession of them, 
the other was entitled to demand at 
once one half their value under an 
agreement to such effect and despite 
the absence of a general settlement. 
Jackson v. Stopherd, 2 Cromp. & M. 
361, 149 Reprint 800. 

73.» Towne vv." kelly; Mani) ede 
DomLR 490, 24 WestLR 541 [allow- 
ing app 5 DomLR 14, 21 DomLR 610]. 

74. Necessity for setting aside 
settlement before asserting claim in- 
consistent therewith sce supra § 887 
text and note 2 


75. See supra § 883. 
76. See supra § 882. 
77. See supra § 884. 


78 Omer v. Vollbracht, 281 111. 
1885 117 NE 1021. 

[a] For example, where a partner 
was sane when he entered into cer- 
tain agreements, bill of sale, deeds, 
etc., and took a note in settlement of 
a partnership, the failure of either 
party to carry out the provisions of 
the agreement as to his support was 
another matter calling for different 
relief, and did not authorize the set- 
ting aside of the settlement and ac- 


counting. Omer y. Vollbracht, 281 
Ill. 188, 117 NE 1021. 
{b] Breach not shown.—Where 


defendant, under a partnership agree- 
ment with plaintiff, looking to the 
organization of a corporation to car- 
ry on the business, took his appor- 
tioned share of treasury stock, plain- 
tiff, a director of the corporation 
who did not choose to exercise his 
option, could not, in a suit to set aside 
a partnership settlement, insist that 
the agreement was violated. Arnold 
v. Maxwell, 223 Mass. 47, 111 NE 


687. 

79. Stitzel v. Ehrman, (Ky.) 114 
SW 280; Dempsey v. McGinnis, 203 
Mo. A. 494, 219 SW 148. 

{a] MTllustrations.—(1) A written 
agreement between partners. con- 
cerning previous transactions in the 
practice of law, fixing thé amount 
due in respect of such transactions, 


TOG A ae ae 
Auditing account. 


audited.®° 


[§ 894] (2) Laches and Estoppel. 
lay amounting to laches*! will bar relief from a 
But where the cireum- 
stances are such that the delay is excusable, relief 
Even when a partner has not 
been familiar with the details of the accounting, he 
may be estopped from questioning its accuracy if he 
continues to enjoy the fruits of the settlement, after 
ample opportunity for investigation,** and partners 
cannot have the benefits of a dissolution agreement 


partnership settlement.*? 


will not be barred.®? 


and evade its burdens.®® 
[§ 895] 


examined and signed by the partners, 
whereby one of the partners promised 
to pay the balance shown to be due 
from him to the other, created an ac- 
count stated, and not a “settled” ac- 
count as that term is generally un- 
derstood, since the balance was not 
in fact paid, and under local prac- 
tice the account could be surcharged 
in an action at law. Dempsey v. Mc- 
Ginnis, 203 Mo. A. 494, 219 SW 148. 
(2) Where a retiring partner trans- 
fers his interest in the firm property 
to the continuing partner, the con- 
sideration for such sale to be deter- 
mined by an inventory, such inven- 
tory may be surcharged for errors 
resulting from fraud or mistake. 
Stitzel v. Ehrman, (Ky.) 114 SW 280. 

Surcharging account stated in gen- 
eral see Accounts and Accounting 8§ 
374-376. : 

g0. Woldert v. Pukli, (Tex. Civ. 
A224 SW Adit: . ? 

[a] For example, in a suit to set 
aside a settlement of partnership af- 
fairs, the court need not audit all 
the partnership accounts, where 
there is no issue between the _ par- 
ties except as to certain items, it be- 
ing sufficient to audit only the disput- 
ed items. Woldertiyv.. Pukli, (Pex: 
GivapAs 22d Siwaili2. 


Sl. “aches” defined see Equity § 
PAIL 
32. U. S.—Baker v. Cummings, 


AGO Se USO AsSeSCt S67 442 Ts ved! 
711; Grant v. Fletcher, 283 Fed. 243; 
Holladay v. Land, etc., Impr. Co., 57 
Fed. 774, 6 CCA 560; Blair v._ Har- 
rison, 57 Fed. 257, 6 CCA 326; Lewis 
v. Loper, 54 Fed. 237; Claflin v. Ben- 
nett, 51 Fed. 693 [aff sub nom. Blair 
vy. Harrison, 57 Fed. 257, 6 CCA 326]. 

Tll.—Winslow v. Leland, 128 {M1l. 
304, 21 NE 588. 

Ky.—Gilmour v. Kerr, 25 SW 270, 
18 KyL 400. 

Md.—Hunt v. Stuart, 53: Md. 225. 

N. Y.—Dorsett v. Ormiston, 53 
App. Div. 629,)65 NYS 931 [aff 25 
Mise. 570, 55 NYS 1037]. 
Pa.—Wood v. Wood, 263 Pa. 521, 
106 A 887; In re Moore, 228 Pa. 523, 
530, 77%. A. 902 [quot) Cye];) Stetler’s 
St lie bas ists, 60% 

Vt.-_King v. White, 63 Vt. 158, 21 
A 535, 25 AmSR 1752. 

Eng.—Millar v. Craig, 6 Beav. 433, 
49 Reprint 893; Jackson v. Sedg- 
wick, 1 Swanst. 460, 36 Reprint 465, 
1 Wils. Ch. 297, 37 Reprint 130. 

Ont.—Youngson  v. Stewart, 2 
OntWR 112. 

[a] wo years.—Wihere two years 
had passed without action, during 
‘which time others had changed their 
position relying on the settlement, 
Jaches were shown barring relief. 
Dorsett v. Ormiston, 53 App. Div. 
629, 65 NYS 931 [aff 25 Misc. 570, 55 
NYS 1037]. 

{b] A delay of four years and 
seven months after knowledge of 
mistake, unexplained, was fatal to 
equitable relief. Hunt v. Stuart, 53 


In a suit to set aside a part- 
nership settlement only disputed items need be 


13. Arbitration and Award’*—a. Sub- 
mission and Agreements Therefor—(1) In General. 
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Protracted de- 


[§§ 893-895. 


A stipulation in the partnership articles that all 
matters of controversy between the partners shall be 
submitted to arbitration does not oust the courts of 
jurisdiction over such controversies,** in the ab- 
sence of legislation to that effect,’® or of a clear 
agreement by the partners that arbitration shall be 
a condition precedent to the right to sue.*® 
dissolution has oceurred, the parties may submit any 
controversies connected with it to arbitration.®° 
an arbitration fails through no fault of the parties, 
but because of the failure of the arbitrators to agree 
or from other similar cause, a judicial accounting 
and settlement may be had.°+ 


After a 
If 


Estoppel to question existence of firm. After sub- 


Md. 225. 

[c] Six years’ unexplained delay. 
—Where there was an unexplained 
delay of six years, during which one 
of the partners had died and the sit- 
uation of the others had materially 
changed, there were laches barring 
relief. Winslow v. Leland, 128 Ill. 
304, 21 NE 588 ewes 

[ad] A delay of seven years is too 
long to allow a partner to contest a 
settlement of accounts, where he 
seeks to contradict his own state- 
ments by means of unverified memo- 


randa. Youngson vy. Stewart, 2 
OntWR 112. 
[e] Twelve years.—Where all had 


full opportunity to learn of the al- 
leged overcharges before the settle- 
ment, which occurred twelve years 
before suit, during which time the 
managing partner had died, laches 
barred relief. King v. White, 63 Vt. 
158, 21 A 535, 25 AmSR 752. 

[f{] Fourteen years’ acquiescence. 
—Lewis v. Loper, 54 Fed. 237. 

[lg] Twenty-four years’ delay and 
death of two partners in the interim. 


—Holladay v. Land, etc., Impr. Co., 
57. Fed. 774, 6 CCA 560. 
[h] Settlement treated as ade- 


quate for twenty-four years.—Gil- 
mour vy. Kerr, 25 SW 270, 18 KyL 
400. 

{iJ Forty years late.—A written 
settlement between partners, both of 
whom had knowledge or means of 
knowledge of the transactions cov- 
ered, was conclusive between them in 
a suit for accounting brought nearly 
forty years after the last settlement, 
and after the death of both parties 
thereto in the absence of clear and 
convincing proof of injustice war- 
ranting the court in changing the 


settlement. Grant v. Fletcher, 283 
Fed. 243. 
83. U. S.—Tevander v. Ruysdael, 


253 Fed. 918, 166 CCA 18 [certiorari 
den 248 U. S. 585 mem, 39 SCt 182 
mem, 63 L. ed. 433 mem]. 

D. C.—Murphy v. Kirby, 3 App. 207. 


N. Y.—Ogden v. Astor; 6 N. Y. 
Super. 311. : 
Pa.—McGinn v. Benner, 180. Pa. 


396,386, A 92:5. 

Alta.—York v. Powell, 2 Alta. L. 
58, 10 WestLR 407. 

{a] For example, where a party 
fails to dispute an erroneous settle- 
ment, such failure is not laches when 
due to ignorance of the facts. York 
ee 2 Alta. L. 58, 10 WestLR 


{[b] Laches not shown.—(1) A de- 
lay of sixteen years was held not 
fatal where plaintiff was ignorant 
of defendant’s fraud in the settle- 
ment until shortly before bringing 
suit. Murphy v. Kirby, 3 App. (D. 
Oo rAOTG (2) A delay of fourteen 
years was excused because the ad- 
ministrators of the deceased partner 
had not learned all the important 
facts until shortly before the suit. 
Ogden v. Astor, 6 N. Y.- Super. 311. 


mitting partnership differences to arbitration neither 
party can dispute before the arbitxators the exist- 


(3) Plaintiff was not guilty of laches 
in bringing suit for rescission of her 
agreement for dissolution of a part- 
nership with defendant, organization 
of a corporation in which he should 
have the controlling share, and trans- 
fer to it of partnership assets, where 
much of the most convincing proof 
of the fraud did not come to light 
until a few months before suit. .Te- 
vander v. Ruysdael, 253 Fed. 918, 166 


CCA 18 [certiorari den 248 U. S. 585 
mem, 39 SCt 182 mem, 63 L. ed. 433 
mem]. 

84 Shows v. Folmar, 133 Ala. 
599, 32 S 495; Lucas v. Cooper, 23 
SW 959) 15) Iya 16422 


85. Nannizzi v. Caprile, 43 Cal. A. 
49874185 PLCS. Fi 

[a] For example, partners cannot 
have the benefit of an agreement for 
dissolution and formation of a cor- 
poration and evade those contract 
provisions by which their respective: 
rights in the partnership assets are 
determined. Nannizzi v. Caprile, 43 
Cal. A. 498, 185 P 673. 

86. Arbitration of differences aris- 
ing in connection with a going con- 
cern see supra § 229. 

87. Ala.—Glimm v. Turner, 212 
Ala. 549, 103 S 572 [cit Cyc]; Meaher 
Ve COXGea Alaa aie i 

Ill.— Waugh vy. Schlenk, 23 Ill. A. 


hep wera Vv. Harris; 121: Mass: 
Pa.—Page v. Vankirk, 1 Brewst. 
282, 6 Phila. 264. 

Eing.—Cooke vy. Cooke, L. R. 4 Eq. 
UE Mee IVS PASO Sur. IN Sunt Gee 
_ Agreement to arbitrate as not oust- 
ing courts from jurisdiction gener- 
ally see Arbitration and Award § 7. 
88. Vawdrey v. Simpson, [1896] 1 
Ch. 166; Belfield v. Bourne, [1894} 
Lt Ch S215) Maw va, Garrettics Chie: 
Gillett v. Thornton, L. R. 19 Ka. 


5995> Re Evans, 22 1. To Rep. NS: 
re Dennehy v. Jolly, 22 Wkly. Rep. 

89. Altman v. Altman, 5 Daly (N. 
atin EB5 2 Spurrier v. La _ Cloche, 
{1902} A. C. 446; Dinham v. Brad- 


ford, len om@hs, 59: 


90. U. S.—Hoyt v. Sprague, 103 
U.S. 613, 26 L. ed. 585 [aff 12 F. Cas! 
No. 6,810]. ; 

Cal-—Hoster, v.cCarr,edsbe Calys83. 
Ova 43. 


Ill—Tucker v. Page, 69 Ill. 179. 
Kkan.—Anderson y., Beebe, 22 Kan. 
768 (applying L. [4876] c 102). 
Ky.—Adams v. Ringo, 79 Ky. 211, 
rye 251; Newton v. West, 3 Metce. 
SS ears v. Handy, 22 Pick. 


N. Y.—Locke vy. Filley, 14 Hun 139; 
Francisco v. Fitch, 25 Barb. 130. 

Eng.—Duxbury vy. Isherwood, 12 
Wkly. Rep. 821. 

Arbitration between members of a 
going partnership see supra § 229. 

91. Norton v. Hayden, 129 Mich. 
374, 88 NW 876. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ence of the partnership.°®? 

Persons concluded. An arbitration agreement 
does not bind third parties not privy thereto.°® 

[§ 896] (2) Construction of Arbitration Agree- 
ments. Agreements for arbitration, even when pur- 
sued by the parties, are generally subjected by the 
courts to a striet construction.®* The question of 
what matters are covered by the arbitration agree- 
ment is ordinarily for the court.?° 

Particular agreements construed. A submission 
of “all demands” does not include questions as to 
the property owned by the firm,°®® or as to the debts 
due from it.°* Under a dissolution agreement pro- 
viding that any dispute relating to the partnership 
or its dissolution should be the subject of arbitration, 
a dispute as to whether a certain contract is a firm 
or individual contract is included in the submis- 
sion.°?§ : 

[§ 897] b. Proceedings by, and before, Arbitra- 
tors. The proceedings of the arbitrators should con- 
form to the terms of the submission agreement.??® 
In accordance with the varying terms of different 
arbitration agreements, it has been held that an 
award should become the basis of a decree for dis- 


PARTNERSHIP 


298 (holding that when arbitrators 


[47 Coe} 199 
position of all firm property,’ that arbitrators were 
authorized to pass on the questions of what con- 
stitutes firm property,? whether liquidating partners 
are liable for the defaleation of an employee,* and 
the force and effect of allegations in a complaint for 
an accounting ;* or that a submission did not include 
uncollected assets.” The authority of arbitrators 
may be extended by parol after submission.® Hach 
party is bound in good faith to lay before the arbi- 
trators all pertinent facts known to him;‘ and nei- 
ther party is entitled to revoke the submission after 
the arbitrators have entered upon their duties.® 

[§ 898] c. The Award®—(1) In General. In ac- 
cordance with general rules governing the validity of 
awards,'® an award in a partnership arbitration 
must comply with the terms of the submission,*? and 
be final,4? certain,+? and complete as to the matters 
submitted.t* But partners may, if they choose, make 
a partial settlement by arbitration.t° An award is 
not deemed uncertain where it can be made certain 
by reference to documentary evidence.t® An award 
is not vitiated by an honest mistake of judgment on 
the part of the arbitrator,1” not going so far as to 


a sum outside these limits. Thom- 


92. Richards v. Todd, 127 Mass. 
167. 
93. Bonnin v. Neame, [1910] 1 Ch. 


732. See Re Hicks, 12 OntWN 54 
(holding an agreement between the 
partners not binding on the represen- 
tatives of a deceased partner’s es- 


tate). 
{a] Illustration.—Where a_ part- 
ner mortgages his interest in the 


partnership, an action by the mort- 
gagees for an account of his inter- 
est, under the Partnership Act 
(1890) § 31 subs 2, cannot be stayed 
by the other partners, under Arbitra- 
tion Act § 4, by force of a provision 
in the partnership deed for arbitra- 
tion of differences between the part- 
ners, the mortgagees not being par- 
ties to nor bound by, or subject to, 
the arbitration, and not subject to 
being compelled to comeintoit. Bon- 
nin v. Neame, [1910] 1 Ch. 7382. 

94. De Pusey v. Du Pont, 1 Del. 
. 82; Gallier v. Walsh, 1 Rob. 
(La.) 226; Cook v. Catchpole, 10 Jur. 
N. S. 1068; Joplin v. Postlethwaite, 
61 L. T. Rep. N. S. 629. 

95. Piercy v. Young, 14 Ch. D. 


Hayes v. Forskoll, 31 Me. 112. 
Hayes v. Forskoll, supra. 
In re Kelley, 240 N. Y. 74, 147 


363. 
Ill—lIves v. Ashelby, 26 Ill. 


Md.—Witz v. Tregallas, 82 Md. 351, 
33 A 718. 

N. Y.—Masury v. Whiton, 111 N. 
Y. 679, 18 NE 6388. 

Dae C.—Masters v. Gardner, 50 N. C. 

Oh.—Mitchell, etc., Furniture Co. v. 
Runk, 7 Oh. Dec. (Reprint) 491, 3 
CincLBul 538. 

Pa.—Graham v. Graham, 9 Pa. 254, 
49 AmD 557. 

Tenn.—Brown v. Harklerode, 7 
Humphry. 19. 

Eng.—Thomson v. Anderson, L. R. 
9 Eq. 523. 

1. Ives v. Ashelby, 26 Ill. A. 244 
(holding that, where the stipulation 
authorized the arbitrator to take and 
state an account of all the partner- 
ship dealings and transactions be- 
tween the partners, and of all mon- 
eys received and paid out by either 
of them on account of the partner- 
ship property, and fix what sum, if 
any, should be paid by one party to 
the other, or «vice versa, the award 
should become the basis of the de- 
cree for the disposition of all the 
firm property). 

2.. Masters’ v.. Gardner, 50 N. C. 


are chosen to settle a partnership, 
they possess authority to decide what 
constitutes partnership effects). 

38. Witz v- Tregallas, 82 Md. 351, 
33 A 718 (holding that the arbitra- 
tors properly passed on the question 
whether the liquidating partners 
were liable for the defalcation of one 
of their employees). 

4, > Masury iva, MW nitons saeld WIN oy. 
679, 18 NE 688 (holding that the 


force and effect of an allegation in 


plaintiff’s complaint for an account- 
ing were determinable by the arbi- 
trator agreed upon by the parties). 

. Adams v. Ringo, 79 Ky. 211, 1 
Kyl 251 (holding that the submis- 
sion did not involve uncollected as- 
sets in the hands of the surviving 
partner). 

6. Graham v. Graham, 9 Pa. 254, 
49 AmD 557. 


ates Beam .v. Macomber, 33 Mich. 
8. Haley v. Bellamy, 137 Mass. 
357, 359; Wilson v. Barcarras Brook 


Se. Cos [18939 i Oy Best 2e. 

“We think this is analogous to an 
agreement in a contract that the 
amount of money to be paid for prop- 
erty transferred, material furnished, 
or labor done, under the contract, 
shall be determined by third persons, 
which becomes an irrevocable part of 
the contract, and cannot be avoided 
unless it becomes impossible to ob- 
tain the decision of such third per- 
son, without rescinding the whole 
contract. There are no facts stated 
in the report Which entitle the de- 
fendant to rescind the whole con- 
tract, and he has not attempted to 
do so.” Haley v. Bellamy, supra. 

9. Arbitration of differences aris- 
ing in connection with going concern 
see supra § 229. 

10. Validity of awards generally 
as affected by: 

Certainty see Arbitration and Award 

§§ 358-372. 

Conformity to submission see Arbi- 

tration and Award §§ 291-331. 
Finality and completeness see Arbi- 

tration and Award §§ 333-349. 

ll. MeCormick v. Gray, 13. How. 
(U. S.) 26, 14 L. ed. 36; Thomson v. 
Anderson, L. R. 9 Eq. 523. See John- 
ston v. Dulin, 10 KyL 403. 

[a] Award held void as not fol- 
lowing the terms of the submission. 
—McCormick vy. Gray, 13 How. (U. 
S.) 26, 14 L. ed. 36. 

[b] Amount of award.—When the 
only question in dispute is whether 
one partner shall pay the other £ 20,- 
000 or £18,000 for the latter’s share, 
the arbitrator has no power to name 


further 


son v. Anderson, L. R. 9 Eq. 523. 

[c] Award held in conformity 
with submission.—Waugh v. Mitch- 
ell, 21 N. C. 510; Thirkell v. Strach- 


Wan, (Ont. )o4 UU. Co Q> Be 136: 


12. Henrickson v. Reinback, 33 
Ill. 299; Wilkinson v. Page, 1 Hare 
276, 23 EngCh 276, 66 Reprint 1036. 

{a] Award held final.—Henrick- 
son v. Reinback, 33 Ill. 299. 

13. Herbst v. Hagenaers, 137 N. 
Y. 290, 33 NE 315. 

[a] An uncertain award is valid. 
—Herbst v. Hagenaers, 137 N. Y. 
29030 3 3u NIBH SL Os 

[b] Awards held sufficiently cer- 
tain.—(1) An award is sufficiently 


‘certain when it gives the proportion 


coming to each partner, although it 
does not name the amount of each 
share. Witz v. Tregallas, 82 Md. 351, 
33 A 718. (2) Other cases. Carsley, 
v. Lindsay, 14 Cal. 390; Henrickson 
v. Reinback, 33 Ill. 299; Cochran v. 
Bartle, 91 Mo. 636, 3 SW 854; Bell 
Vv. Price, 22) NiJ sb 78s, Casery.. Mer 


ris, 2. till. GN. Ys) 2755. Osbornei-ve 
Caivert, 83 N.°C. 365; Lamphire vy. 
Cowan, 39 Vt. 420. 

14. Paine v. Paine, 15 | Gray, 


(Mass.) 299. 

15. Williams v. Henkle, 201 Ill.,A: 
362, 370 [eit Cyc]; Kendrick v. Tar- 
bell, 26 Vt. 416. ‘ 

Partial accounting generally see 
supra § 839. 

16. Cochran y. Bartle, 91 Mo. 636, 
646, 3 SW 854, 

“Arbitrations are regarded favor- 
ably and if they settle the rights of 
the parties, and their award can be 
rendered certain, by reference to ac- 
counts or other documentary evi- 
dence, they will be sustained, and 
when an award leaves nothing to be 
done to dispose of the matter except 
mere ministerial acts it is sufficient.” 
Cochran v. Bartle, supra. 


17. Deneufbourg v. Gaiennie, 14 
La. 53; Reily v. Russell, 34 Mo. 524, 
528; Masury v. Whiton, 111 N.. Y. 


679, 18 NE 6388. 

“If an award could be set aside for 
error in judgment, law, or conclusions 
of facts, not one award in a hundred 
could stand the test of legal criti- 
cism, and parties would be driven to 
: and protracted litigation.” 
Reily v. Russell, supra. 

“The award of an arbitrator can- 
not be set aside for mere errors e% 
judgment as to the law or facts of 
the case submitted to him. If, in 
making his award, he keeps within 
his jurisdiction and is not guilty of 
fraud, corruption or other misconduct 
affecting his award, then his award is 
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produce a failure of intent,1® and, where otherwise 
proper,!® will ordinarily be upheld as binding in the 
absence of fraud or other misconduct affecting the 
arbitration.”° 

Negligence of an arbitrator in collecting accounts 
does not vitiate his award,?! although it may render 
him personally liable for resultant loss.?? 

[§ 899] (2) Operation and Effect. A valid award 
will be enforced by the courts when susceptible of 
affirmative enforcement,?* or may be used as a de- 
fense to any action inconsistent with it.24 The 
award will not bind the parties, however, as to mat- 
ters not included in the submission,?° or omitted by 
mistake of the arbitrators.2® The setting aside of 
an award does not affect transactions which are col- 
lateral to it, but not a part of the arbitration pro- 
ceedings.?? 

[§ 900] I. Actions for Dissolution and Account- 
ing*?S5—1. Nature and Scope of Remedy. An ac- 
tion for a partnership dissolution and accounting is 
a proceeding in equity,?® and, until. the partnership 
is dissolved, the business wound up, and the ac- 


unassailable.”” Masury v. Whiton, su- 
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gins, 23 N. H. 106;©fitenSon y. Peat, [b] 


counts finally settled, a partnership accounting is, as 
a general rule, the only civil remedy available to a 
partner against his copartners with respect to any 
claims arising out of the partnership business.?° A 
partnership accounting is not to be had, as an inci- 
dent to some other litigation between partners,** 
except when allowed by statute;** nor when the 
existence of a partnership is not shown;*? nor, as a 
rule, while the partnership continues.** The com- 
mencement of an action for an accounting is a legal 
demand on the partners in possession for plaintiff’s 
share of the assets,?® and where the bill contains 
equity as one for the settlement of the partnership, 
complainant is entitled to an accounting and dis- 
covery as an incident thereto.*° If the action is 
successful the partnership may be.treated as dis- 
solved from the filing of the bill,?* and if a con- 
version of assets is established the date of the com- 
mencement of the action may properly be treated as 
the date of the conversion.** Any item connected 
with the accounting of partnership business may 
properly be adjudicated in such a suit,?® and the 


An amendment to the com- 


(§§ 898-900 


pra. 

Effect of honest mistake of arbitra- 
tor on awards generally see Arbitra- 
tion and Award §§ 462-465. 

18. Effect of mistake producing 
failure of intent see Arbitration and 
Award $§ 466-472. 

19. See supra text and notes 10- 
14. 

20. Abell v. Phillips, 13 SW 109, 

11 KyL 913; Masury v. Whiton, 111 
N. Y. 679, 18 NE 638; Ehrlich v. Pike, 
53 Misc. 328, 104 NYS 818; Necdham 
v. Bythewood, (Tex. Civ. A.) 61 SW 
426. 
: [a] For example, an award will 
not be disturbed unless there has 
been concealment or fraud. Abell v. 
Phillips, 13 SW 109, 11 KyL 913. 

{[b] Accountant as _ arbitrator.— 
Where, in an arbitration to settle 
partnership accounts, one of the ar- 
bitrators is an accountant chosen to 
examine the books and save trouble 
to the other arbitrators, and he pre- 
pares a statement used by the ar- 
bitrators in making the award, a 
claim that he thus became an expert 
witness, and that his testimony was 
erroneously received in the absence 
of the defeated parties, is untenable, 
and the award is binding where nei- 
ther fraud nor misconduct is shown. 
Ehrlich v. Pike, 53 Misc. 328, 104 NYS 
§18 


21. Russell v. Smith, 87 Ind. 457. 

22. Russell v. Smith, supra. 

23. Md.—Witz v. Tregallas, 82 Md. 
351; 383A. 718: 

Mo.—Cochran y. Bartle, 91 Mo. 636, 
3 SW 854. 


N. Y.—Byers v. Van Deusen, 5 


Wend. 268. 
é Ont.—Redick v. Skelton, 18 Ont. 
00. 

Que.—Hollinger v. Packer, 64 Que. 
Super. 432. 


{a] Under the civil law as admin- 
istered in Louisiana, where the pow- 
ers of an auditor to whom a partner- 
ship controversy has been submitted 
are those of an amicable compounder, 
. an award made by such auditor can- 
not be opened by the court. Denuef- 
bourg v. Gaiennie, 14 La. 53. 

[b] For example, where partners, 
after dissolution, shave submitted 
their differences to arbitration, an 
award made adverse to one party 
will be enforced against him, being 
subject to be set aside only by mutual 
consent of the parties or for causes 
established by law. Hollinger v. 
Packer, 64 Que. Super. 432. 

24. Yates v. Petty, 1 Harr. & J. 
(Md.) 58; Eddy v. Fogg, 192 Mass. 
543, 78 NE 549; Richardson v. Hug- 


3 Atk. 529, 26 Reprint 1105. 

25. Thornton v. McNeill, 23 Miss. 
369; Masury v. Whiton, 6 NYSt 697 
[app 111 N. Y. 679 mem, 18 NE 628, 2 
Silv. A. 123]; Garrow v. Nicolai, 24 
Or. 76, 82 P 1036; Doupe v. Stewart, 
Zope Ou Onn COnt.) toes 

26... Paine. * vo. “Paine,——15 Gray 
(Mass.). 299; Teacher v. Calder, 
[1899] A. C. 451; Spencer v. Spencer, 
2 Y. & J. 249, 148 Reprint 911. 

27. Brownell v. Steere, 128 Ill. 209, 
21 NE 3 [aff 29 Ill. A. 358] (where a 
sale of property provided for in the 
submission agreement .was not set 
aside, although the award was). 

28. Cross references: 

Accounting generally see Accounts 
and Accounting 1 C. J. p 588. ; 
Accounting as condition precedent to 

action at law between partners see 

supra §$§ 251-254. 

Private accounting and _ settlement 

see Supra §§ 878-894. 

Who may be required to account see 

supra § 844. 

Who may sue for accounting see su- 

pra §§ 840-843. 

29. Ala.—Reese v. McCurdy, 121 
Ala. 425, 25° S918. 

Cal.— Freeman v. Donohoe, 65 Cal. 
A. 65, 223 P 4381. 

Ga.—Smith v. Smith, 135 Ga. 582, 69 
SE 1110; Huger v. Cunningham, 126 
Ga. 684, 56 SH 64; Fowler v. Davis, 
120 Ga. 442, 47 SE 951. 

Ill—Maynard v. Richards, 166 Ill. 
466, 46 NE 1138, 57 AmSR 145 [aff 61 
Ill. A. 336]. 

Ind.—Kisling v. Barrett, 34 Ind. A. 
304, 71 NE 507; Miller v. Rapp, 7 
Ind. A. 89, 34 NE 125. 

La.—Boimare v. St, Gene, 113 La. 
830, 37 S 770; Burton v. Maltby, 18 
La. 531; Millaudon v. Sylvestre, 8 
La. 262. 

Md.—Brums y. Heise, 101 Md. 163, 
60 A 604. 
bd ag Free v. Ewald, 82 Mo. A. 

N. Y.—Robinson. v. McGinty, 84 
App. Div. 639, 82 NYS 736. 

Wis.—Gates v. Paul, 117 Wis. 170, 
94 NW 55; Zimmerman vy. Chambers, 
79 Wis. 20, 47 NW 947. 

Hng.—Airey v. Borham, 29 Beav. 
620, 54 Reprint 768; Prole v. Master- 
man, 21 Beav. 61, 52 Reprint 781; 
Hunter v. Sheppard, 4 Bro. P. C. 210, 
2 Reprint 143. 

a Can.—Tupper v. Annand, 16 Can. S. 

718 


{a] An application by the execu- 
tor of a deceased partner has the 
same status. Maynard v. Richards, 
166 Ill. 466, 46 NE 1138, 57 AmSR 145 
[aff 61 Ill. A. 336]. 


plaint which eliminates the partner- 
ship elcment but retains a clause for 
the cquitable adjustment of the rights 
of the parties as joint owners of land 
does not radically change the char- 
acter of the suit. Gates v. Paul, 117 
Wis. 170, 94 NW 55. 

Equity jurisdiction generally sce 
infra § 912. 

30. Jones v. Gardner, (Tex. Civ. 
A.) 112 SW 826; Guillemette v. Mari- 
en, 46 Que. Super. 507. 

Actions between copartners other 
than for dissolution or accounting sec 
supra §§ 250-287. 

31. Hatch v. Fritz, 48 Colo, 9530; 
111 P 74; Lakitsch v. Brand, 99 Conn. 
388, 121 A 865; Beardslee v. Citizens’ 
Commercial, ete., Bank, 112 Mich. 377, 
70 NW 1027. 

[a] Thus such an accounting may 
not be had in an action to secure re- 
lease of certain premises from a 
mortgage and the sale of other prem- 
ises under mortgage foreclosure. 
Beardslee v. Citizens’ Commercial, 
ete., Bank, 112 Mich. 377, 70 NW 1027. 

[b] In an action on a note not in- 
volved in firm mdatters, the court 
should not attempt to settle the ac- 
counts of the firm existing between 
the parties, unless the reasons are 
sufficiently set forth in the pleadings 
to make it one of the exceptions to 
the general rule. Hatch v. Fritz, 48 
Colo. 530, 111 P 74. 

{c] In an action begun under the 
common counts an adjustment of 
partnership relations cannot be 
sought. Lakitsch v. Brand, 99 Conn. 
388, 121 A 865. 

32. Scott v. Buffum, 52 N. H. 345. 

33. Jesse v. Dulin, 5 Ky. Op. 558; 
Pratt v. McGuinness, 173 Mass. 170, 
53 NE 380; Whittingham v. Darrin, 
45 Mise. 478, 92 NYS 752; Bryant v. 
Galbraith, (Tex. Civ. A.) 43 SW 833. 
See Walsh v. Scanlan, 7 Newfounal. 
633 (partnership accounting will be 
denied where, if there ever was a 
partnership, it has ceased to exist). 

34. See supra § 836. 

35. Continental Divide Min. Inv. 
Co. v.. Bliley, 23 Col 160, 46 P 6338. 

36. Russell v. Hayden, 208 Ala. 


629, 95 S 34. 

37. Swepson v. Davis, (Tenn. Ch. 
A.) 37 SW 896. 

38. Continental Divide Min. Inv. 
Co. v. Bliley, 23 Colo. 160, 43 P 633 
(no previous demand having been 
made and there having been no un- 
reasonable delay in commencing the 
action). 

39. Lesh vy. Bailey, 49 Ind. A. 254, 
95 NE 341. 

[a] The character of the action is 
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For later casas, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 900-902] 


court may, through its jurisdiction and control of 
the parties, control their acts with reference to firm 
property which is outside of the jurisdiction.*® As 
a rule, an action for a partnership accounting is not 
to be complicated by proceedings therein for the par- 
tition of real estate,*+ but under certain circum- 
stances there may be an accounting in an action for 
the partition of partnership land,*? or an action for 
partition of real property owned jointly by the part- 
ners and used in connection with the partnership 
business, although not partnership property, may 
proceed as an action for dissolution.** In an action 
for a partnership accounting recovery cannot be 
had upon a special contract,*# nor can a personal 
claim by one partner against another, not growing 
out of the partnership, be adjusted.*> In an action 
for a dissolution of a partnership equity will force 
an accounting between the partners,*® even though 
the accounts are not complicated;** but in such an 
action there cannot be an accounting between the 
partnership and one who, acting as the attorney in 
fact of one of the partners, withdrew certain money 
from the assets of the firm.t® Neither can the claim 
of a firm or one member thereof for losses caused 
by his misconduct be adjusted in a suit to enforce 
an agreement for a dissolution.*® 

Alternative remedies. Where plaintiff’s copart- 
ners transferred all the partnership assets to a corpo- 
ration, without his knowledge or consent, thus dis- 
solving the partnership, plaintiff could sue his co- 
partners in equity for an accounting, or, if the trans- 
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fer was fraudulent. could follow the assets into the 
hands of the fraudulent transferee.°° 

_ Election of remedies. Where one partner excludes 
the other from the partnership business and the lat- 
ter brings an action at law for damages for breach 
of the partnership agreement, and afterward obtains 
leave to dismiss such action without prejudice, this 
does not constitute such an election as will preclude 
a subsequent suit for dissolution of the partnership 
and an accounting.°*? 

Change of nature of action. The nature of an ac- 
tion for an accounting between partners is not 
changed by the fact that a tentative agreement for 
a settlement was entered into, but afterward fell 
through.®? 

[§ 901] 2. Effect of Bringing Action. The mere 
institution of a suit for dissolution and accounting 
does not, ipso facto, dissolve the partnership,®? nor 
does it, where the partnership is one at will, neces- 
sarily constitute an election to dissolve the partner- 
ship.°* Such a suit does not preclude creditors from 
proceeding against the firm and thereby gaining 
priority over other creditors,°> or preclude a part- 
ner from selling property which he claims as his own 
but which the court subsequently finds to be partner- 
ship property.®® 

[§ 902] 3. Joinder of Causes of Action.®’ A bill 
for partnership settlement and accounting is not ob- 
jectionable because different causes of action are 
joined therein where all such causes are directly in- 


not changed to one at law because de- 
fendant’s nonnegotiable note in the 
form of a duebill entered into the 
finding and judgment of the court, 
even without amendment of the com- 
plaint, as it is but an item to be con- 
sidered in the accounting, and inci- 
dental to, rather than controlling as 
to the nature of, the action. Lesh v. 
Bailey, 49 Ind. A. 254, 95 NE 341. 

40. Bagg v. Osborn, 169 Minn. 126, 
NW 862. 

41. Godfrey v. White, 43 Mich. 171, 
5 NW 243; Pierce v. Covert, 39 Wis. 

Sharp y. Sharp, 


252. 
54 Utah 262, 
180 P 580. 


42. 

[a] Illustration.—Where, after 
the death of all the partners, an ac- 
tion was brought by the personal rep- 
resentative of one partner against 
the personal representatives of the 
other partners for a partition of part- 
nership land,’ and it appeared that 
the entire assets of the partnership 
consisted of property against which 
there were no liens and that there 
were no unsatisfied partnership ob- 
ligations or claims of any nature ex- 
cept the claims of defendants for 
debts and obligations paid by their 
decedents for the benefit of the part- 
nership property, after the dissolu- 
tion of the partnership by the death 
of plaintiff's decedent, and that all the 
interested parties were before the 
court in a representative capacity, it 
was held that there was no legal ob- 
jection to a sale being made, an ac- 
counting had, and the proceeds dis- 
tributed equitably to the estates of 
the deceased partners in accordance 
with their respective rights, under 
the orders of the court in the parti- 
tion action. Sharp v. Sharp, 54 Utah 
262, 180 P 580. 

43. Bogardus v. Reed, 160 App. 
Div. 294, 145 NYS 597. 

[a], Tllustration.—Where partners 
in a ferry business together owned 
the franchise, boat, and lands with 
the docks thereon, an action by one 
of them for partition of the land 
should proceed‘as one for dissolution 
of the partnership and sale of its 
assets in connection with the sale of 
the land, even though the land has 
not become partnership property, as 


a separate sale of the land would 
probably impair, if not destroy, the 
value of the franchise and the boat. 
Bogardus v. Reed, 160 App. Div. 294, 
145 NYS 597. 

44. Robinson v. McGinty, 84 App. 
Div. 639, 82 NYS 736. 

45. Santleben v. Freboese, 17 Tex 
Civ. A. 626, 43 SW ‘571. 

46. Webb v. Butler, 192 Ala. 287, 
68 S 369, AnnCas1916D 815. 


47. Webb v. Butler, supra. 
48. Yergler v. Kaufmann, 176 Ill. 
A. 563 (while the partner may be 


charged with such moneys in the dis- 
solution suit, the personal liability 
of the attorney of the partner would 
properly be tried in a suit at law). 
49. Maude v. Rodes, 4 Dana (Ky.) 
144 (if this claim was not waived by 
the dissolution agreement, the rem- 
edy would be at law). : 
50. Parry v. Parry, 92 Misc. 490, 
155 NYS 1072 (where the court sug- 
gested, without deciding, that plain- 
tiff might, have a third remedy by ac- 
tion at law against his copartners). 
51. Zimmerman y. Harding, 227 U. 
S. 489, 493, 38 SCt 387, 57 L. ed. 608 
(‘the argument is that the bringing 
of the suit at law was an election to 
treat the contract of partnership as 
at an end, and to recover damages for 
the breach, including profits prevent- 
ed, while the bill in equity was based 
upon the theory that the partnership 
was continuing. 
conception of the bill. It states the 
same facts stated in the suit at law 
and alleges the illegality of the de- 
fendant’s declaration of dissolution 
and the plaintiff’s illegal exclusion 
from the control and possession of 
the joint property. But the bill does 
not seek a restoration of the partner- 
ship relation, nor a restoration to the 
joint possession or management of 
the partnership business. Upon the 
contrary, it states that a continuance 
of such relation is impossible. It 
therefore asked to have the business 
placed at once in the hands of a re- 
ceiver and the partnership affairs 
liquidated and the partnership dis- 
solved. This latter relief is but an 
incident to the liquidation sought of 
@ precautionary character’). 
52. Scott v: Shewell, 100 Kan. 466, 


But that is a mis-. 


164 P 1061 (where it was claimed that 
the action was not for an accounting 
but to recover damages for defend- 
ant’s failure to comply with the terms 
of the settlement). 

53. Burns v. Treadway, 174 Ky. 
123, 191 SW 868; Bagnetto v. Bag- 
netto, 51 La. Ann. 1200, 25 S 987. 

54. Brady v. Powers, 112 App. Div. 
845, 98 NYS 237, 105 App. Div. 476, 
94 NYS 259 [mod 188 N. Y. 626 mem, 
81 NE 1160 mem]. 

55. Naglee v. Minturn, 8 Cal. 540 
{foll Marye v. Jones, 9 Cal. 335]; 
Ross v. Titsworth, 37 N. J. Eq. 333. 

“It seems to be settled that until 
a dissolution has been judicially de- 
clared, and a receiver ordered to make 
a pro rata distribution of the partner- 
ship assets among the creditors, they 
are not prevented from resorting to 
adverse proceedings, and that when a 
creditor does resort to such proceed- 
ings, he may thereby gain a prefer- 
ence over those creditors who are less 
diligent. And the reasons in support 
of these positions would seem to be 
ample. The proceeding is by one part- 
ner against the other, for his own se- 
curity, more than for the benefit of the 
creditors. So long as no decree of dis- 
solution is made, the case is under the 
control of the plaintiff, and he may at 
any time, before judgment, dismiss 
the proceedings. _The power of the 
plaintiff to dismiss his case, leaves the 
rights of creditors, so far as pro- 
ceedings in that case are concerned, 
entirely at the mercy of the plain- 
tiff. Now, can the partners, or either 
of them, by their own act, place the 
creditors in this position? It would 
seem not.” Adams v. Hackett, 7 Cal. 
187, 199. 

Effect of appointment of receiver 
see infra §§ 934-936. 
deed Brown v. Gray, 17 Pa. Super. 

[a] A receiver subsequently ap- 
pointed cannot successfully maintain 
an action of assumpsit to recover 
from the purchaser the value of the 
articles purchased. Brown vy. Gray, 
17 Pa. Super. 563. 

57. Joinder of causes of action 
generally see Actions §§ 188-274. 

Multifariousness generally 


see 
Equity §§ 427-462. 
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volved in the final settlement of the firm’s affairs ;°§ 
but if causes of action are not so involved they 


should not be joined.°® 


An accounting with respect to more than one part- 
nership may be sought in the same action where the 
personnel of all of the partnerships is the same,°° 
but not where the membership in the various part- 


nerships is not identical.°? 


[§ 903] 4. Conditions Precedent—a. In General. 
The general rule, subject to a few exceptions,®? is 
that an action for a partnership accounting cannot 
be brought until the partnership is dissolved,®* un- 
less plaintiff, as he may do, seeks in the same action 
a dissolution of the partnership and a settlement of 
A partner who has 
contributed only a part of what he agreed to contrib- 
ute to the firm enterprise may proceed for an ac- 
counting without tendering the balance.®° 
ute rejuiring a claim against the estate of a decedent 
to be verified before action may be brought upon 
it does not apply to a claim by a surviving partner 


the partnership accounts.®* 


‘ 


58. Ala.—McLaughlin v. Simpson, 
3 Stew. & P. 85. 

_. Colo.—Tarabino y. Nicoli, 5 Colo. A. 
D405 39 E OOas 

Me.—Warren v: Warren, 56 Me. 360. 

Md.-—Fried v. Burk, 125 Md. 500, 
94 A 86. 

Mass.—Skolnick v. Greenburg, 230 
Mass. 359, 119 NE 792. 

N. Y.—Wade v. Rusher, 17 N. Y. 
Super. 537. : 

[a] Causes properly joined.—(1) 
The administrator of a deceased part- 
ner may be allowed to join his claims 
as an individual with those of de- 
cedent’s estate in a bill for settlement 


against the other partners. Mc- 
Laughlin v. Simpson, 3 Stew. & P. 
(Ala.) -85.. (2) A partner may ask 


an accounting and a conveyance to 
him of his interest in the property 
where the business is carried on. 
Sims v. Adams, 78 Ala. 395. (8)- In 
an action brought by a partner for an 
accounting and settlement by his co- 
partner, a claim against a third per- 
son alleged to have fraudulently ob- 
tained from defendant portions of the 
partnership property may be joined 
in order to. subject the property to 
payment of any balance found due. 
Wade v. Rusher, 17 N. Y. Super. 537. 
(4) There is no misjoinder where 
plaintiff alleged nonpayment of the 
sums due from the firm business, and 
of sums due by special agreement, 
and a refusal by defendant to account 
for collection or to allow plaintiff 
access to the books, and prayed for a 
sale, partition, and accounting. Tar- 
abino v. Nicoli, 5 Colo. A. 545, 39 P 
362. (5) A bill by the executrix of 
a deceased partner for an accounting, 
the cancellation of a contract between 
the partners, and the listing of, the 
proceeds of an insurance policy as 
partnership assets, is not multifari- 
ous. Fried v. Burk, 125 Md. 500, 94 
A 86. (6) The subjects of partnership 
accounting and redemption of plain- 
tiff’'s realty from mortgages may be 
sufficiently connected to allow join- 
der in one bill without multifarious- 
ness. Skolnick v. Greenburg, 230 
Mass. 359, 119 NE 792. (7) A bill was 
not multifarious where it set out a 
copartnership between two parties 
from 1815 to 1845, when, one of the 
partners having died intestate, plain- 
tiffs, being his sole heirs, were ad- 
mitted in the firm by the surviving 
partner, whereupon the partnership 
business continued until 1862, and al- 
leged that in that year the original 
surviving partner died intestate, de- 
feniants being executors of his will, 
and demanded an account of all part- 
nership transactions from 1845 to 
1862, as well as those prior to 1845. 
Warren v. Warren, 56 Me. 360. 


59. Cal.—Behlow v. Fischer, 102 
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against the estate of a deceased partner for an ac-. 
counting of transactions with partnership funds and 
property during decedent’s lifetime.*® 
utes providing for the division of partnership prop- 
erty by liquidators, and that any member considering 
himself unjustly treated in the division. made may 
exercise his rights before the judge or court of com- 


Under stat- 


petent jurisdiction, it has been held that there can 


A. stat- 


Cal. 208, 36 P 509. 

Ill.—Bonneys. v. ‘wamb,*210 Ill. 95, 
71 NE 375. 

Me.—Sawyer v. Noble, 55 Me. 227. 

Mass.—Kelly v. Morrison, 176 Mass. 
531, 57 NE 1018. 

Mont.—Waite v. Vinson, 14 Mont. 
405, 36 P 828. 

N. J.—Schlicker v. Whyte, 65 N. J. 
Hq. 404) 547A) 1126) Latt—61 IN. J.) ha. 
158, 470A 448q; 
edie ane v. Henniges, 7 Kulp 

[a] Causes not properly joined.— 
(1) A cause of action by one partner 
against another to dissolve the firm 
and wind up its affairs cannot be 
joined with one to set aside an un- 
authorized sale of firm property by 
such other partner. Waite v. Vinson, 
14 Mont. 405, 36 P 828. (2) Where a 
partner assigns all his interest in 
the firm business to another partner, 
the latter cannot, in a suit for ac- 
counting, compel the retiring part- 
ner to pay a note given for his por- 
tion of the capital of the firm, since 
the purchase is an adjustment of the 
accounts of the retiring partner with 
the firm. Schlicker v. Whyte, 65 N. 
J. Eq. 404, 54 A 1125 [aff 61 N. J. Eq. 
158, 47 A 448]. (3) A bill by an ex- 
ecutor of a deceased partner for a 
settlement of partnership accounts 
and for partition of land held by the 
partners is multifarious. Baldes v. 
Henniges, 7 Kulp (Pa.) 143. (4) A 
bill is multifarious which seeks a 
dissolution, and a rescission of a 
sale of one partner’s interest. Beh- 
low v. Fischer, 102 Cal. 208, 36 P 509. 
(5) A settlement of partnership af- 
fairs and rescission of a sale of the 
firm’s property cannot be held in the 
same action. Sawyer v. Noble, 55 Me. 
227. (6) A bill for an accounting, for 
the removal of a trustee appointed 
in a suit for divorce, and seeking to 
review a consent decree for alimony 
and for the adjustment of certain 
partnership matters between the par- 
ties, is multifarious. Bonney v. 
yams (2d. OME Sail SING eS (Oem GG anes 
bill by administrators of a deceased 
partner against the other partners 
to have the profits of the partnership 
ascertained for the period between the 
formation of the partnership and the 
date of deceased’s death, and to have 
a certain per cent of the same paid 
to them, and also praying that de- 
fendants be ordered to exhibit the 
books, ete., of the firm, and alleging 
that the comptroller of New York 
threatened to assess and collect a 
tax on decedent’s interest in the as- 
sets of the firm in that state, is mul- 


tifarious. Kelly v. Morrison, 176 
Mass. 531, 57 NE 1018. 
60. Lewis v. Loper, 47 Fed. 259; 


Miller v. Harrts, 9 Baxt. (Tenn.) 101. 


be no resort to the courts until the liquidator has 
made a division.®* 
transfer all his stock in a corporation controlled 
by the partnership by gift causa mortis so as to ex- 
clude the claims of his copartners, who were his 
creditors, and after his death the. corporate stock 
was not listed as assets of his estate and his admin- 
istrator refused to consider it as such, it was held 
that the surviving partner might maintain an ac- 
tion against the administrator, who was also a donee 
of the stock, to enforce an accounting and restrain: 
the disposition of the stock, without first bringing 
an action at law.°® 


Where a partner attempted to: 


61. Griffin v. Merrill, 10 Md. 364; 
White v. White, 5 Gill (Md.) 359;: 
Dunn vy. Dunn, 26 Gratt. (67 Va.) 291; 
Tre v. Smith, 1 Grant Ch. (Ont.): 

62. Circumstances under which. 
partner entitled to accounting with- 
out dissolution see supra § 836. 

63. General rule as to right to ac- 
rs before dissolution see supra 

64. Young v. McKenney, 197 Ky. 
768, 769, 247 SW 964, 965 [cit Cyc]; 
Bennett v. Pearce, 8 OntWN 278. 

“Tt is a rule of general application, 
though there are some exceptions to 
it, that one partner cannot maintain 
an action against another for an ac-— 
counting so long as the partnership 
continues but must await a dissolu- 
tion of such partnership or bring his: 
action for a dissolution thereof, and 
a settlement of the accounts.” Young 
v. McKenney, supra [cit Cyc]. 

65. Zimmerman vy. Chambers, 79 
Wis. 20, 47 NW 947; Sauriol v.. Pi- 
geon, 34 Que. K. B. 294. 

[a] Ilustration.—Where two per- 
sons contracted to purchase a boat as 
joint owners and partners in it and 
its business, but” one fraudulently 
procured the bill of sale to be made to 
himself, and then took sole possession 
of the boat and excluded his part- 
ner, who had paid part of the pur- 
chase price, from all participation in 
the business and profits, the ousted 
partner could sue in equity to compel 
the conveyance to him of a half in- 
terest in the boat, and for an account- 
ing, and it was not essential to the 
maintenance of such suit that plain- 
tiff should first tender the balance of 
his share of the purchase money. 
Zimmerman y. Chambers, 79 Wis. 20, 
47 NW 947. 

66. Evans v. Hoyt, 153 Ark. 334, 
240 SW 409. 

[a] Ilustration.—A bill alleging 
that plaintiff and defendant’s intes- 
tate were partners, and that defend- 
ant’s intestate used partnership funds 
for individual purposes, and asking 
for the appointment of a master to 
state an account between plaintiff and’ 
defendant’s intestate, is for a part- 
nership settlement,“ and not for the 
enforcement of a specific money claim 
which the statute requires to be veri- 
fied before suit thereon. Evans y. 
Hoyt, 153 Ark. 334, 240 SW 409. 


ee Stubbe v. Cordova, 23 F. (2d): 
al. 
68. Raisch v. Warren, 18 Cal. A. 


655, 665, 124 P 95 (“We pass to the 
proposition advanced by appellant, to 
wit: That plaintiff cannot maintain 
the action because he has not yet 
reduced his claim to judgment. It 
may be conceded at once that the 
general rule as to a creditor’s bill is. 


For iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


® 


§§ 904-907} 


[§ 904] b. Demand and Refusal.°® That a de- 
mand for an accounting and a refusal thereof are 
conditions precedent to the institution of an action 
for a partnership accounting has been both as- 
serted’® and denied.*+ 

[§ 905] c. Accounting by Plaintiff. It has been 
held that a partner who has had the custody of firm 
property or the collection of firm debts must him- 
self render an account as a condition precedent to 
the maintenance of an action for an accounting 
against his copartner;‘? but it has also been held 
that, on the dissolution of a partnership, a partner 
may sue his copartners for an account in an action 
pro socio, without producing a regular and complete 
account, it being sufficient if he alleges in his state- 
ment of claim facts sufficient to open an inquiry 
into all the affairs of the partnership, and for its 
liquidation.?* 

[§ 906] d. Restoration of Consideration Received. 
Where the existence of the partnership is denied 
and there has been a compromise of plaintiff’s claim 
by payment of a certain sum for all his interests in 
the property claimed to be partnership property, 
plaintiff must restore this consideration as a con- 
dition precedent to the maintenance of an action for 
a partnership accounting;** but, in the case of a 
professional partnership, it has been held that a 
partner who has transferred all his interest in the 
partnership business to his copartner for a stated 
consideration, which has been paid, may maintain 


as claimed by appellant. But, like 75. 
many other salutary rules, it has its 


exceptions, and, we think, the pres- 
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Townsend v. Meyers, 123 NYS 
1075 [mod on other grounds 142 App. 
Div. 851, 127 NYS 451 (so holding in 


[47- C.J.) “2201 
an action against his copartners for an accounting 
with respect to a particular fee without offering to 
return the consideration so received.‘® It has also 
been held that, where, in an action for partnership 
accounting, it was claimed that conveyances made 
by one partner to another were solely for partner- 
ship purposes, and it was not sought to set the con- 
veyances aside but merely to have the property sub- 
jected to the purposes for which it was conveyed, 
there was no necessity for a restoration of the con- 
sideration.’°® 

A partner who has been defrauded into a private 
settlement may institute a suit for a judicial ac- 
counting, without rescinding the settlement and put- 
ting the defrauding partner in statu quo.** 

[§ 907] 5. Defenses. It is a complete defense to 
a claim for a partnership accounting that there has 
been a complete private settlement between the par- 
ties,** that the rights of the parties have been set- 
tled by an award of arbitrators,‘® that the purpose 
of the partnership is illegal, against good morals, 
and against public policy;*® or that the business. 
of the partnership has been illegally conducted.** 
The misconduct of a partner®? or his neglect with re- 
spect to partnership affairs*? may, according to some: 
authorities, have the effect of barring him from the 
right to enforce a partnership accounting, although 
there is also authority for the view that the right. 
of a partner to an accounting is a legal one which 
is not defeated by his own improper conduct.*# 


tain an action between two thieves 
for an equitable division of their 
plunder. A void contract, a contract 


ent case presents an example where 
other rules, firmly established by the 
courts, come into play and remove it 
from the operation of the general 
rule’’). 

69. As condition precedent to ac- 
tion generally see Actions §§ 74-83. 

70. Johnston y. Silver, 59 Mont. 
DS net 9 Be 0 Lids: 

[a] Reason for rule.—‘“The gist of 
an action for an accounting is the in- 
ability of the plaintiff to procure it 
for himself. This is a necessary pre- 
requisite to the maintenance of an 
action for this character of relief, 
and therefore the demand and refusal 
must be alleged and proved.” John- 
ston v. Silver, 59 Mont. 195, 201, 196 
3 Shy 

[b] Partnership terminated by 
completion of partnership enterprise. 
—Where a partnership agreement 
provided that it should terminate on 
completion of a building and provid- 
ed means for settlement and account- 
ing, it was not error for the court to 
refuse a prayer for dissolution and 
general accounting, where the build- 
ing had been completed, and it mere- 
ly appeared from the complaint that 
one partner refused to account for 
secret rebates, and no demand and 
refusal for an accounting was shown, 
there being nothing to show that the 
dissolution and settlement as con- 
templated by the partnership agree- 


ment could not be carried out. John- 
ee v. Silver, 59 Mont. 195, 196 P 
belay 

Toe Cottle vy. dheitch, 36) Cal. ‘43:45 


Hanna v. McLaughlin, 158 Ind. 292, 


63 NE 475; McClung v. Capehart, 24 
Minn. 17. 
[a] A demand for a reaccounting 


is not necessary where a prior ac- 


counting was tainted with fraud. 
Cottle v. Leitch, 35 Cal. 434. 

72. Brazer v. Lankafsky, 39 Que. 
K. B. 90; De Gagné v. Pigeon, 17 Que. 
Super. 30800 

73. Stephens v. Mises: 32 Can. 


S.-e€) 132. fidigm app. 19 Que. K. B. 1]. 
74. Hadley v. Hadley, 79 Or. 573, 
Adio ial 915; y 


[47 C. J.—76] 


houses of ill 


| titution. 


a case of partnership between attor- 
neys for the reason that plaintiff 
was entitled to the consideration so 
paid regardless of whether he suc- 
ceed or failed in the accounting ac- 
tion). 

Od ent Veo iaicht, 1519 Cale 90; 


Richards v. Fraser, 122 Cal. 
55 P 246; Cottle v. Leitch, 35 
Cal. 484; Wallace v. Sisson, 4 ‘Cal. 
Unrep (Cas. 134,. 33) ePw4ge: Oliver v. 
House, 125 Ga. 637, 54 SE 732; Dan- 
iels v. Gillespie, 65 W. Va. 366, 64 SH 
254, 256 [quot Cyc]. 

Setting aside private Bostlouspnis 
generally see supra §§ 893, 894. 

78. Cayton v. Walker, 10 Cal. 450; 
Durham v. Edwards, 50 Fla. 495, 38 


S 926; Iredell’s App., 10 Pa. Cas. 127, 
13 A 752; Brenner v. Brenner, 9 Pa. 
eee Oia Chapman v. Chapman, 13 


Private accounting and settlement 
generally see supra §§ 878-894. 
Pees Effect of award see supra § 

80. Chateau v. Singla, 114 Cal. 91, 
450P 1005) 55, AmSRi 63; 33) LRA 750: 

[a] TIllustration.—In an action for 
a partnership accounting it was 
averred that the partnership was 
formed for the business of subletting 
and renting certain tenements and 
supplying necessary household fur- 
niture therein. Defendant admitted 
the partnership but set up as a de- 
fense that the partnership business 
consisted of letting, subletting, leas- 
ing, and hiring tenements and the 
furniture therein, for the purpose of 
maintaining and conducting brothels, 
fame, and _ houses, 
places, apartments, and resorts for 
the purposes of assignation and pros- 
The evidence supported the 
allegations of defendant, and it was 
held that an accounting should be de- 
nied. Chateau v. Singla, 114 Cal. 91, 
93, 45 P 1015, 55 AmSR 63, 33 LRA 
750 (‘equity would no more enter- 
tain an action founded upon such 
contract for the relief of either of 
the parties to it, than it would enter- 


against public policy or against the 
mandate of the statute, may not be 
made.the foundation of any action, 
either in law or in equity’’). 

81. Vandegrift v. Vandegrift, 226 
Pa. 254, 75 A 365, 18 AnnCas 404 
[dist Brooks v. Martin, GOe Wee Sree 
17 L. ed. 732]. Compare Spencer v. 
Barnes, 25 Cal. A. 139, 142 P 1088 
(infra text and note 95). 

82. Kinney v. Robinson, 66 Mich. 
113, 33 NW 172; Hart v. Deitrich, 69 
Webr. 685, 96 NW 144. 

fa] An accounting is properly de- 
nied where: (1) Plaintiff took a large 
amount of firm money and absconded. 
Hart v. Deitrich, 69 Nebr. 685, 96 NW 
144. (2) Plaintiff took possession of 
a large amount of firm property, 
without giving the bond required by 
the court, and disposed of it. Kin- 
ney v. Robinson, 66 Mich. 113, 33 NW 


Suec.,. 42°70 lia. Ann: 
Quinn v. Quinn, 8 Del. 
Leas v. Ryman, 100 


83. Gassie’s 
239, 7 S 454; 
Co... (Pa.) 257; 
Va. 20, 40 SE 

[a] An OG ane is properly 
denied where: (1) Plaintiff, the man- 
aging partner, kept no books of the 
firm transactions. Quinn v. Quinn, 8 
Del. Co. (Pa.)' 257; Ryman v. Ryman, 
100 Va. 20, 40 SH 96. (2) The ac- 
counts were brought into inextricable 
confusion through the mutual fault 
of the parties. Gassie’s Succe., 42 
La. Ann. 239, 7 S 454. 

[b] Negligence of a partner’s 
husband in the management of the 
partnership business does not defeat 
her right to an accounting. Bradly 
v. Jennings, 201 Pa. 473) 51 A 343. 

84 Ram Singh v. Ram Chand, L. 
R. 51 Indian App. 154. 

[a] Illustration.—The fact that a 
partner ‘has destroyed part of the ac- 
count books, made false entries, and 
been guilty of other misconduct does 
not deprive him of the right to an 
order for accounting, after the has 
dissolved the partnership, which is 
one at will, by notice to the other 
partner. Ram Singh v. Ram Chand, 
L. R. 51 Indian App. 154. 


1202 [47 C.J.] 
Where the executor of a deceased partner brings 
suit against the surviving partner, who is a coex- 
‘ecutor, for an accounting as to partnership assets, 
an accounting in the surrogate’s court with respect 
to money and property of the estate in which the 
good will of the partnership was not included, con- 
stitutes a partial defense, but not a complete de- 
fense.®> 
It is not a defense to an action for a partnership 
accounting that there is an unexecuted agreement for 
a settlement;*® that the partners have had a par- 
tial settlement;8* that all the firm debts have not 


been paid;** that the books do not accurately dis- | 


close the rights of the respective partners;®® that 
defendant has no balanee which is due plaintiff ;°° 
that plaintiff has failed to perform all his obligations 
under the partnership agreement,°®1 especially where 
defendant has been more remiss than plaintiff in 
this respect;°? that the business was carried on in 
defendant’s name;°* that some of the partnership 
property was obtained through the practice of 
fraud;°* that the profits of which an accounting is 
‘sought were illegally obtained;®® that the profits 
‘as to which an accounting is sought arose from a 
‘contract which was voidable by the other party 
thereto;°® that vlaintiff invested money in the part- 
nership in order to defeat his creditors;®* that 
plaintiff has not paid the purchase price of his share 
as fixed by the partnership agreement;°*® that plain- 
tiff is a corporation whose connection with the com- 
pleted partnership transaction for which an account- 
ing is asked was ultra vires;°° that the administra- 
tor of a deceased partner seeking an accounting has 
received money from the survivor on account, of a 
claim outside the partnership settlement;! or that a 
void assignment for the benefit of creditors has been 
made.? Nor does a judgment in a suit at law, be- 
tween partners, as to a particular firm transaction, 


LOS MINE Yc 91. 


85. Joseph v. Herzig, Ns 


456, 92 NE 108. 


86. Lent v. Montross, § NYSt 831. Cal.—Lanpher 

87. Harris v. Harris, 132 Ala. 208,| Cal. A. 457, 460, 152 P 933. 
Sips cob. | barsons!v. vennings. 71 Minn.—Palmer vy. Tyler, 
Conn. 494, 42 A 630; Raymond v.| 106 


Vaughn, 128 Ill. 256, 21 NE 566, 15 
AmSR 112, 4 LRA 440 [aff 17 Ill. A. 
144]; Aldecoa v. Warner, 16 Phil- 


SW 221. 
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Ala.—Boyd v. Mynatt, 4 Ala. 


v. Warshauer, 


Mo.—Boston v. Munson, (A.) 247 
Eng.—Clarke v. Hart, 6 H. L. Cas. 


[§ 907 


preclude the debtor from maintaining an action for 
a firm accounting, including that very transaction. 
In a suit for plaintiff’s share of the profits derived 
from the purchase and sale of land under a part- 
nership agreement, the fact that plaintiff was not a 
licensed real estate broker is no defense.* Where 
plaintiff and defendant entered into a partnership 
for the purchase, improvement, and sale of realty, 
defendant, who received the profits and carried on 
the purchase and sale in his own name, could not 
base a defense against a suit for an accounting on 
the ground that plaintiff and the vendor to defend- 
ant sustained the relation of attorney and client.° 
Where plaintiff, in an action for an accounting of 
partnership property, offered to pay a sum in con- 
sideration of having his claim to the property recog- 
nized, and tendered the amount, but the offer or 
tender was not essential to his cause of action, his 
withdrawal of the offer long after it had been re- 
fused was not a renunciation of his right to insist 
upon an accounting. Where the widow of a de- 
ceased partner assigned her statutory interest in her 
.shusband’s estate to a surviving partner, such as- 
signment was not available to the surviving partner 
as a defense to a suit for a partnership account- 
ing after her death, to which suit her estate was 
not a party, the estate of the husband being still 
unsettled. In an action by the personal representa- 
tive of a deceased partner against the surviving part- 
ner for an accounting as to the partnership property 
‘which passed to defendant as surviving partner on 
the death of decedent, an accounting and settlement 
between the partners during decedent’s lifetime, in 
the justice and accuracy of which decedent acqui- 
esced down to the time.of his death, is neither a 
complete nor a partial defense.* The fact that plain- 
tiff claims a right to continue as a partner and to 
share in the future profits in the business is not a 


chaser in order to induce a belief 
that he was obtaining the properties 
for the purchaser at the lowest pos- 
sible price, and in this connection 
made a secret and “illegitimate profit 
in transferring certain of the proper- 
ties, defendant could not escape lia- 
bility to account for one half of such 
profits to complainant on the ground 


28 
15 Minn. 


ippine 423. 

88. Adams vy. Carmony, 44 Ind. A. 
‘291, 87 NE 708, 89 NE 327, 328 (a 
partner in possession after dissolu- 
tion of the firm “cannot hold the 
firm’s property, divert it to his own 
use, and meet his partner’s demands 
for an accounting by the plea that 
the firm debts are not paid’). 

89. Benedetto v. Di Bacco, 83 W. 
Va. 620, 99 SE 170. 

{a] The managing partner cannot 
defeat the right of his copartners to 
an accounting because of the failure 
of his books accurately to disclose 
the rights of the respective partners. 
Benedetto v. Di Bacco, 83 W. Va. 620, 
99 SE.170. 

{b] Basis of settlement.—‘‘The 
court, in such case, will resort to 
the best evidence obtainable, and, 
if therefrom a reasonable basis can 
be established for a settlement, it 
will be adopted and a _ settlement 
made in accordance therewith, re- 
solving all matters of doubt against 
the partner whose failure to perform 
his duty makes necessary the resort 
to such basis of settlement.” Bene- 
detto v. Di Bacco, 83 W. Va. 620, 99 


SE 170. 

90. Sharp v. Hibbins, 42 N. J. Eq. 
548, 9 A 113; Smith v. Fitchett, 56 
Hun .473, 10 NYS 459; Martin v. 


Smith, 53 N. Y. Super: 277. 


633, 10 Reprint 1443 [aff 6 De G. M. 
&_ G. 232, 55 EngCh 183, 438 Reprint 
1222]; In re Shadwell Waterworks 
Co., 18 Wkly. Rep. 160. ; 
“We do not understand it to be 
the law either that a partnership is 
dissolved by the failure on the part 
of one of its members in some re- 
spect to perform his duty or obliga- 
tion to it; or that he thereby loses 
his right to come into a court of 
equity and have an accounting and 


settlement of the partnership af- 
fairs.”” Lanpher v. Warshauer, su- 
pra. 

92. Boston v. Munson, (Mo. A.) 
247 SW 221. 

93. Blalock v. Copeland, 65 SW 


349, 23 KyL 1455. 

94 Folsom v. Fernstrom, 43 Utah 
432, 134 P 1021 (the partnership not 
having been entered into for any 
fraudulent, wrongful, or unlawful 


purpose). 
Spencer v. Barnes, 25 Cal. A. 
Compare Vande- 


95. 
139) 142) P= O88; 


grift v. Vandegrift, 226 Pa. 254, 75. 


A 365, 18 AnnCas 404 (supra text 
and note 81). 

fa] Illustration.—Where plaintiff 
and defendant formed a partnership 
to sell a group of mining claims, 
agreeing to share equally in the prof- 
its, and defendant, to facilitate the 
sale, entered the employ of the -pur- 


that they had been illegally obtained, 
the partnership having been created 
for a lawful purpose and complain- 
ant having been entirely innocent of 
misconduct. Spencer v. Barnes, 25 
Cal. A. 139, 142 P 1088. 

96. Richardson v. Welch, 47 Mich. 
309, 11 NW 172 (the partner who re- 
ceived the profits is estopped from 
denying his liability to his associates 
on this ground). 


97. Freidenbloom v. McAfee, (Tex. ° 


Civ. SAS), L67 US We 28. 

98. Stocker v. Smith, 43 N. B. 87. 

99. Standard Oil Co. v. Scofield, 16 
AbbNCas (N. Y.) 3872: 

a Kearney v. Morris, 18 NYS 

2. Wetter v. Schlieper, 4 BE. D. 
Smith (N. Y.) 707, 6 AbbPr 123, 15 
HowPr 268. wg : 

3. Gregg v. BrowWer, 67 Ill. 525. 

4 Marshall v. Bennett, 214 Ky. 
328, 333, 283 SW 115 (‘clearly Ben- 
nett’s status as a real estate broker 
has no place in the case’’). 

5. Blythe v. Cummings, 190 Iowa 
1239, 176 NW 688 (the purchase by 
defendant was, at most, voidable at 
the instance of plaintiff’s client). 

6. McPherson. Vv... Swift) 122) ‘Saep 
165, 116 NW 76, 1383 AmSR 907. 

7. Grant v. Fletcher, 283 Fed. 243, 
zoe cote Gye: 

oseph v. Herzig, 198 N. Y. 
92 NE 103. 4 ee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sufficient reason for withholding a settlement after 
It is no defense 


to an action for dissolution that all the firm profits 


the partnership has terminated.°® 


have not been collected.?° 


[§ 908] 6. Set-Off and Counterclaim.* 
nership accountings, personal demands in favor of 
one partner are usually regarded as proper subjects 
of set-off against any final balance found due the 
other partner, if the rights of creditors are not in- 
volved,!? although it has been held otherwise as to 
demands which are wholly disconnected from part- 
But a claim of a surviving part- 
ner for goods furnished to the heirs of a deceased 
partner cannot be set off against the claim of the 
personal representative of the deceased partner to 
his share of the partnership assets.'* 
ant partner is sometimes allowed to counterclaim for 
plaintiff’s violation of his duty as a partner,’® al- 
though as a rule such claims form items in the ac- 
count itself, rather than subjects of set-off or coun- 


nership affairs.!® 


terclaim, in the technical sense.?® 


A claim barred by the statute of limitations can- 


9. Gilmer v. Fleenor, (Va.) 144 
SE 458. 

10. Kimble v. Seal, 92 Ind. 276. 

11. Generally see Set-Off and 
Counterclaim [36 Cye 629]. 

12. U. S—wWarren v. Burnham, 32 
Fed. 579. 

Ark.—Jones v. Jones, 23 Ark. 212. 

Iowa.—Kemmerer v. Kemmerer, 85 
Iowa 193, 52 NW 194 (a case of con- 
siderable hardship to plaintiff). 

Ky.—Wathen v. Russell, 47 SW 
Bet 20 KyL 709. 

Y.—Newhall v. Wyatt, 139 N. 
Xs Nisa 34 NE 1045, 36 AmSR 712. 

Pa.—Helb v. Hake, 15 YorkLegRec 
110. 

Tex.—Peck v. Hunter, (Commn. A.) 
292 SW 1101 [rev (Civ. A.) 289 SW 
106]. 

{a] -Notes of predecessor in inter- 
est.—In a suit for partnership ac- 
counting, defendants were entitled to 
set off notes of complainant’s ances- 
tor, who was complainant’s predeces- 
sor in interest, which notes had been 
proved and allowed against his es- 


tate. Grant v. Fletcher, 283 Fed. 
243. 
[b] Judgment paid.—In a suit for 


settlement and accounting, defend- 
ant’s claim for an amount paid by 
him to satisfy a judgment against 
plaintiff on a note indorsed by de- 
fendant for borrowed money con- 
tributed to the partnership by plain- 
tiff was a proper subject of coun- 
terclaim. Peck v. Hunter, (Tex. 
Commn. A.) 292 SW 1101 [rev (Civ. 
A.) 289 SW 106 (such claim was 
founded on a cause of action arising 
out of, incident to, and connected 
with; plaintiff's cause of action, with- 
in the meaning of the statute). 

{c] False representations.—In an 
action for a dissolution of a partner- 
ship and for an accounting, defend- 
ant may set up as a counterclaim 
damages caused by plaintiff's false 
representations as to the value of 
the partnership business and proper- 
ty whereby defendant was induced 
to enter into a contract which made 
provision for a copartnership at the 
election of defendant. More v. Rand, 
60 N. 8. 

13. Colgin =v. Cummins, 1. Port. 
(Ala.) 148; Turner v. Weston, 133 N. 
Y. 650 mem, 31 NE 91; Boyd v. Foot, 
18 N. Y. Super. 110; Carrey v. Haun, 
111 Or. 586, 227 P 315; Carey v. Wil- 
liams, 1 Lea (Tenn. ) 51. 

[a] A promissory note (1) made 
by a deceased partner in his lifetime 
to a stranger, and obtained by the 
surviving partner after the death of 
the maker, cannot be set off against 
the claim of thé personal representa- 
tive of the deceased partner for such 
partner’s share in the firm assets. 
Colgin v. Cummins, 1 Port. (Ala.) 
148. (2) In an action for a partner- 
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complaint.!* 
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not be made the basis of a counterclaim or cross. 


In an action on notes given in a partnership sct- 


tlement by one partner in payment of the interest 


In part- 


A defend- 


ship accounting, a note executed by 
plaintiff to one of the defendants does 
not, strictly speaking, constitute a 
proper counterclaim. Carrey v. 
Maun Tiiy Ore 586; 227 Pst. 


14. Schermerhorn y. Brewer, 17 
NYS 701. 

15. McConnell v. Stubbs, 124 Ga. 
1038, 53 SE 698; More v. Rand, 60° 
N. Y. 208; Brown v. Dennison, 28 


App. Div. 535, 51 NYS 300 [rev 22 
Mise. 59, 49 NYS 420]. 

_{a] Joint counterclaim.—In an ac- 
tion by one partner against the oth- 
ers for a dissolution of the partner- 
ship and an accounting, defendants 
have such a common interest in di- 
minishing plaintiff’s claim as entitles 
them to interpose as a counterclaim 
a claim for damages existing in their 
favor jointly Pete ae plaintiff. More 
v. Rand, 60 N 208. 

16. Cook v. Prsaacna (EEE NG Say 
McCall v. Moschowitz, 14 Daly 16, 
PINYVS C99 410 NYCivProc 107; Reeves 
v, Bushby, 25 Misc. 226, 55 NYS 70; 
James v. Browne, 1 Dall. (Pa.) 339, 
1 L. ed. 165; Turquand v. Wilson, 1 
Ch. D. 85; Fromont v. Coupland, 2 
Bing. 170, 9 ECL 531, 130 Reprint 
Zale Coker Pe Soi eater Cael Oban tik 
Reprint 1193. 

{a] Partnership moneys not ac- 
counted for.—In an action for disso- 
lution of a partnership and for an ac- 
counting, defendant could require 
plaintiff to account for moneys re- 
ceived by him, for which he was ac- 
countable to the partnership, without 
alleging it as a counterclaim, al- 
though his defense was that the part- 
nership had been dissolved and a 
settlement had. Smith v. Snowber, 
198 App. Div. 820, 191 NYS 248. 

Charging partner with losses re- 
sulting from his neglect or miscon- 
duct see infra § 980. 


17. Flynn v. Seale, 2 Cal. A. 665, 
84 P 263. 

18. Elmore v. McConaghy, 92 
Wash. 2638, 159 P 108. 


19. U. S.—Oteri v. Scalzo, 145 U. 
S: ols meis pCt (895,30) wn edis24 
Ivinson v. Hutton, 98 U. S. 79, 25-L. 
ed. 66. 
re Monroe v. Hamilton, 47 Ala. 

Ark.—Luke v. Rhodes, 117 Ark. 
600, 176 SW 111. 

Cal.—Barnstead v. Empire Min. 
Co., 5 Cal. 299; Nugent v. Locke, 4 
Cal. 318; Stone v. Fouse, 3 Cal. 292. 

Conn.—Gillett v. Hall, 13 Conn. 


426; Russell v. Green, 10 Conn. 269; 
Beach v. Hotchkiss, 2 Conn. 425. 
Ga.—Printup v. Fort, 40 Ga. 276. 
pe —Bracken v. Kennedy, 4 Ill. 558. 
nd.—Horn v. Lupton, 182 Ind. 355, 


359. 105 NE 237, 106 NE 708 (cit 
Cyc]; Lesh v. Bailey, 49 Ind. A. 254, 
95 NE 341. 


Ky.—Neal v. Keel, 4 T. B. Mon. 162; 


of the other, the court properly refused to set off 
credits due defendant under such settlement, where, 
owing to the unfinished nature of the items, a com- 
plete adjustment was impossible.t§ 

[§ 909] 7. Form of Remedy—a. Bill in Equity. 
A pill in equity for an accounting is the proper form 
of remedy for the settlement of the affairs of a co- 
partnership!® because of the greater flexibility of 
the processes used in such a proceeding,?® the spe- 
cial machinery possessed by equity courts for deal- 
ing with complicated interests and accounts,”* and 
the resulting probability of a more correct and re- 
liable result being reached through such a proceed- 
ing than would otherwise be reached.?? 

[§ 910] b. Action of Account.?* 
action appears never to have been employed to set- 
tle partnership accounts.” 
it has been resorted to rather sparingly,?® and it 


In England this 
In the United States 


Squair v. Ford, 7 SW 152, 9 KyL 826. 
La.—Atkinson v. Rogers, 14 La. 

Ann. 633. is 
Md.—Corner v. Gilman, 53 Md. 364. 
Mo.—Boyce v. Howell, (A.) 210 SW 


89. 
Mont.—Link v. Haire, 82 Mont. 
406, 267 P 952. 
Tete Ghee v. Hobbs, 64 N. H. 


N. 
42,5 1h 83 

N. 4 oP ienaanl v. Stegmair, 
N. J. Eq. 648, 18 A 216. 

N. Y.—Stoller v. Franken, 171 App. 
Div. 327, 157 NYS 333; Kirkwood v. 
Smith, 47 Misc. 301, 95 NYS 926 [aff 
111 App. Div. 923 mem, 96 NYS 1132 
mem]; Watts v. Adler, 138 NYSt 553; 
Rickey v. Bowne, 18 Johns. 131. 

Pa.—Ainey’s App., 2 Pennyp. 192; 
Swartz v. Biben, 87 Pa. Super. 270; 
einer: v. Summerville, 30 Pa. Super. 

Vt.—Spear v. Newell, 13 Vt. 288. 

Eng.—Foster v. Donald, 1 Jac. & 
W. 252, 37 Reprint 371; Good v. Ble- 
witt, 19 Ves. Jr. 336, 34 Reprint 542; 
Toulmin v. Copland, 3 Y. & C. Exch. 
625, 160 Reprint 851. 

“An action in equity for an ac- 
counting is the appropriate if not ex- 
clusive remedy to adjust and settle 
the affairs of a  copartnership.” 
Watts v. Adler, 130 N. Y. 646 mem, 
648 mem, 29 NE 131,. 3 Silv. A. 585. 

[a] “Frequently the only available 
remedy by which the affairs of a 

partnership can be settled by suit is 
be a bill in equity in proceedings in 
which the respective rights of the 

partners can be adjusted.” Link vy. 
Haire, 82 Mont. 406, 420, 267 P 952: 

[b] Suit necessary.—A partner- 
ship accounting “cannot be had on 
affidavits, on an interlocutory motion. 
It must be had in the orderly progress. 


45 


of a suit.” ~Wilkinson vy. Tilden, 9 

Fed. 683, 684. 

yin Ainey’s App., 2 Pennyp. (Pa.): 
21. Horn v. Lupton, 182 Ind. 355, 

359, 105 NE 2387, 106 NE 708 [cit 

Cyc]. And see cases supra note 19. 

Fs tgs Ainey’s App., 2 Pennyp. (Pa.) 
23. Generally see Accounts and 


Accounting §§ 11-55. 

24. Lindley Partn. (7th ed) p 591 
note g. 

25. Conn.—Beach vy. Hotchkiss, 2 
Conn. 425. 

Kan.—Clarke v. Mills, 36 Kan. 393, 
138 P 569 (where the accounting in- 
cluded but few items and had no com- 
plications). 

Md.—Wilhelm v. Caylor, 32 Md. 151. 

Mass.—Fowle v. Kirkland, 18 Pick. 
299 (remedy afterward abolished by 
statute). 

Nebr.—Dorwart v. Ball, 91 Nebr. 
173, 78 NW 652. 

N. Y.—McMurray v. Rawson, 3 
Hill 59; Jacobs vy. Fountain, 19 Wend. 
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has been held that, while this remedy may properly 
be resorted to for the settlement of the affairs of a 
partnership having only two members,”?° such an ac- 
tion is not maintainable where there are more than 
two members of the partnership,?* because as the 
rights and liabilities of the partners are 
not joint, two or more partners cannot be made 
either joint plaintiffs or joint defendants.§ 
jurisdiction of common-law courts over the action of 
account has, however, sometimes been extended by 
statute to partnerships with more than two mem- 


bers.?° 


[§ 911] ¢. Action of Assumpsit.*° 


121; Rickey v. Bowne, 18 Johns. 131; 
Dunean v. Lyon, 3 Johns. 651, 8 AmD 
Dili3- 

Pa.—Kutz v. Dreibelbis, 126 Pa. 335, 
17 A 609; Ainey’s App., 2 Pennyp. 
192; Leonard v. Leonard, 1 Watts & 
S. 342. Griffith v. Willing, 3 Binn. 
317; James v. Browne, 1 Dall. 339, 
‘beecdunl Goruebianrnis wandlalgly (Pa. 
Dist. 221, it Pa. ‘Co..53; Demmy ‘Vv: 
Dougherty, 1 Pearson 236. 

Vt.—Newell v. Humphrey, 37 Vt. 
265; Warren v. Wheelock, 21 Vt. 323. 

{a] Alternative remedy.—‘Part- 
nership accounts must be adjusted 
and settled and the liability of one 
partner to another ascertained by an 
action of account render or by a bill 
in equity.” McCollum y. Carlucci, 206 
Pa wiol2 ola moa. O09, 09'S AmSR 780 
[quot Kebart v. Arkin, 232 Fed. 454, 
455, 146 CCA 448]. To same effect 
Shamokin Banking Co. v. Focht, 21 
Pa, Dist. 551. 

[b] Persons jointly interested but 
not partners.—A common-law action 
of account is proper between persons 
who are jointly interested in a busi- 
ness but are not partners. Porter v. 
Bichard, 1 Ariz. 87, 27 P 530; Lesley 
v. Rosson; 39 Miss. 368, 77 AmD 679. 

26. Appleby v. Brown, 24 N. Y. 
143; Stevens v. Coburn, 71 Vt. 261, 
44 A 354; Foster v. Ives, 53 Vt. 458; 
Wiswell v. Wilkins, 4 Vt. 137. 

27. Beach v. Hotchkiss, 2 Conn. 
425; Harrar v. Pearson, 59 Me. 561, 
8 AmR 439; Appleby v. Browne, 24 N. 
Y. 143; Stevens v. Coburn, 71 Vt. 261, 
44 A 354. 

“Tf there are more than two part- 
ners, no action of account can be 
maintained to settle the partnership, 
at common law. The remedy was by 
a bill in equity.”’ Wood v. Merrow, 25 


Vt. 340, 342. 

28. See cases supra note 27. 

29. Stevens v. Coburn, 71 Vt. 261, 
44 A 354; Park v. McGowen, 64 Vt. 


173, 230A. 855; Foster v. Ives, 53 Vt. 
Hydeville Co. v. Barnes, 37 Vt. 
Duryea’ ve" Whitcomb, 3l Vt: 
395; Green v. Chapman, 27 Vt. 236. 
Generally see Assumpsit, Ac- 
tion ot 5-C. J. p L378: 

Sl. Pfeiffer -v. Bauer, 122 Ill. A. 
625; Elmer v. Hall, 148 Pa. 345, 23 
A 971; Swartz v. Biben, 87 Pa. Super. 
Harris! va Hally i (Pa Dist 3224, 


33 

Effect of statute.—A statute, 
providing that, if plaintiff avers that 
defendant has received moneys for 
which he is bound to account to plain- 
tiff, or if plaintiff is unable to state 
the exact amount due by reason of 
defendant’s failure to account, plain- 
tiff may ask for an account, does not 
give the court jurisdiction to require 
an account of partnership transac- 
tions in an action of assumpsit. 
Comerer v. Fraker, 29 Pa. Dist. 491. 

32. See supra § 262. 

33. . S.—Kebart v.. Arkin, 232 
Fed. 454, 146 CCA 448. 

Ala.—Reilly v. Woolbert, 196 Ala. 
191, 72 S$ 10; Webb v. Butler, 192 Ala. 
287, 68 S 369, AnnCas1916D 815. 

Ark.—Short v. Thompson, 170 Ark. 
931, 282 SW 14. 

Cal.—Peterson y. Lightfoot, 47 Cal. 
A. 646, 191 P 48. 
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several and 
stated.?? 


The [§ 912] 


An action of 


Ga. 
136 SE 52; Mathewson v. Reed, 149 
Ga. 217, 99 SE 854; Huger v. Cun- 


ningham, 126 Ga. 684, 56 SH 64. 
Ill.—Constas v. Gregoris, 192 Ill. A. 
876; Null v. Parsons, 145 Ill. A. 436. 
Md.—Maxa v. Jones, 148 Md. 459, 
129 A 652. 
Mich.—Learned v. Ayres, 41 Mich. 
GUS INOW) eos 
Mont.—Link v. Haire, 82 Mont. 406, 
267 PB 952. 
Nebr.—Daugherty v. One, 23 Nebr. 
106; 36 NW 32k. are us 
Ys__ Hutehinson. Vv. tela, 158 
pe Div. 704, 143 NYS 876 [rev 79 
Mise: 523, 140 NYS 220, and aff 214 


N. Y. 616 mem, 108 NE 1097 mem]. 
: i, 206 Pa. 
312, 55 A 979, 98 AmSR 780; Shamo- 


kin Banking Co. v. Focht, 2i-Pa. Dist. 


Dini: 

Tex.—Diamond v. Gust, (Civ. A.) 
206 SW 366, 369. 

Utah.—In re’ Tripp; 51 Utah 359, 
abe) 22 AN eEGy, 


And see Supe. § 909. 

“‘Mhe settlement of partnership 
accounts, and an equitable division of 
the assets of the partnership among 
the partners, has always been one 
of the functions of a court of equity.” 
Diamond v. Gust, supra. 

“That [equitable] jurisdiction is 
regularly invoked for accounting and 
dissolution as a necessary means to 
the adjustment of the results of part- 
nership operations, between the part- 
ners and with strangers.” Maxa v. 
Jones, 148 Md. 459, 462, 129 A 652. 

[a] Basis of jurisdiction.—‘‘The 
settlement of partnership accounts, 
and the division of the assets of the 
partnership among the partners, has 
always been one of the functions of 
a court of equity, because of the trust 
and confidence reposed by the part- 
ners in one another and the necessity 
of a discovery, and because a chan- 
cery court is able to investigate com- 
plicated accounts.” ‘Link v. Haire, 82 
Mont. 406, 420, 267 P 952. 

[b] “Aside from the nature of the 
accounts between the partners, a 
court of equity has jurisdiction in ail 
cases of an accounting and settle- 
ment between partners.” Huger v. 
Cape ay 126 Ga. 684, 688, 56 SE 


[ce] “he failure to pray discov- 
ery, or an express waiver of discov- 
ery, does not change the equitable 
character of the suit. It is the part- 
nership relation which gives equity 
its jurisdiction.” Huger v. Cunning- 
ham, 126 Ga. 684, 689, 56 SH 64. 

{d] In case of the death of a part- 
ner the jurisdiction of equity to en- 
force the duty of the surviving part- 
ner to account for the deceased part- 
ner’s interest does not rest merely 
upon the doctrine concerning account- 
ing but rests upon principles applica- 
ble to administration of trusts. Fried 
v. Burk, 125 Md. 500, 94 A 86. 

[e] Where one partner has partly 
performed an oral contract -to en- 
gage in a partnership real estate en- 
terprise, of Such character that the 
amount of his damage on breach of 
the contract by the other partner 
would be difficult or impossible of 


8. Jurisdiction—a. In General. 
has jurisdiction of suits for the dissolution and set- 
tlement of partnerships,** and in the absence of 
statutory provisions establishing a different rule, 
such jurisdiction is exclusive,** at least in cases 
where there are more than two members of the part- 
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assumpsit is not the proper remedy for the settle- 
ment of partnership accounts,*! although it may 
sometimes be an available remedy to adjust differ- 
ences between partners where the partnership was 
limited to a single transaction, or a basis for set- 
tlement has been agreed upon, or a final balance 


Equity 


proof, equity has jurisdiction to com- 
pel an pions eae ascertain the 
share of the profitSto which the part- 


ner partly performing is entitled. 
Larkin v. Martin, 46 Misc. 179, 93 
NYS 198. 


{[f] Action against surviving part- 
ner as such and as executor of de- 
ceased partner.—A court of equity 
will take jurisdiction of an action 
for an accounting and distribution of 
partnership assets brought by the 
executor of a deceased partner 
against the surviving partner individ- 
ually and as coexecutor of the de- 
ceased partner where the complaint 
asks that the management of the 
partnership be taken from defendant 
and that he be enjoined from inter- 
fering with the assets and that the 
business be liquidated under the or- 
der of the court. Simpson v. Simp- 
son, 44 App. Div. 492, 60 NYS 879 
(where the court conceded that on 
the judicial settlement of the ac- 
counts of the executors defendant 
could be compelled to account for the 
interest of decedent in the partner- 
ship property but held that equity 
should take jurisdiction because the 
complaint sought further relief which 
could not be granted in the surro- 
gate’s court). 

[g] Where a partnership is never 
launched, there are no partnership 
operations which require an account- 
ing and winding up and no grounds of 
equitable jurisdiction, the only rem- 
edy being at law for breach of the 
partnership agreement. Maxa  v. 
Jones, 148 Md. 459, 129 A 652. 

34. U. S.—Esterly v. Rua, 122 Fed. 
609, 58 CCA 548. (applying Alaska 
Code tit 2). 

Ala.—Dugeger v. Tutwiler, 129 Ala. 
258, 30 S 91. 

Ark.—Tankersley v. Patterson, 176 
Ark. 1018, 5 SW (2d) 309; Choate v. 
O’Neal, 57 Ark. 299) 24 Sw 470; Nel- 
son v. Green, 22 Ark. 547, 

Cal.—Andrade v. San Francisco 
super, \Cti) 75) Cale 4595 17 Pb sts 
Griggs v. Clark, 23) Cal. 427: ‘Brush 
v. Maydwell, 14 Cal. 208. 

Colo.—Kayser v. Maugham, 8 Colo. 
232, 6 P 803. 

Conn. —wNiles v. Williams, 24 Conn. 


279. 

Fla.—Allen v. Hawley, 6 Fla. 142, 
63 AmD 198. 

Ga.—Epping v. Aiken, 71 Ga. 682. 

Ida.—Aram vy. Edwards, 9 Ida. 333, 
(2: Sn =a) op 

Ill.— Strong v. Clawson, 10 Ill. 346; 
Aldrich v. Mathias, 167 Ill. A. 589; 


Mudd v. Bates, 73 Ill. A. 576. 
Towa.—Frederick v. Cooper, 3 Iowa 


a 

Kan.—Carter v. Ghristie, 57 Kan. 
492, 46 P 964. 

Ky .—Jesse v. Slaughter, 205 Ky. 
21, 265 5 WwW. Ts Clephane v. Ben- 
nett, 1 Ky. Op. 452. 

La.—Gordon vy. Dicks else Wa, esos 


Mendelsohn, 31 La. Ann. 
152; Thomson v. Mylne, 11 Rob. 349; 
Gallier v. Walsh, 1 Rob. 226. 

Mass.—White v. White, 169 Mags. 
52, 47 NE +499; Miller v, Lord, 11 
Picky asl: Chandler v. Chandler, 4 
Rick.2 78: 

Mo.—Torbert v. Jeffrey, 161 Mo. 
645, 61 SW 823; Hodges v. Black, 76 


Walmsley v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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nership.*® It has been said, however, that with re- 
spect to the taking of partnership accounts after a 
dissolution the jurisdiction of courts of law and of 
equity is technically and nominally concurrent, al- 
though practically such matters are disposed of by 
the court of equity.*® As a rule the jurisdiction of 
equity with respect to such proceedings has been 
continued by modern codes and statutes,?? although 
such jurisdiction has sometimes been vested in courts 
of probate.*8 A court of equity may be ousted of 
jurisdiction by a fair and final settlement between 
the partners,?® but it is not ousted of jurisdiction 
by defendant’s showing that plaintiff is not entitled 
to all the relief which the bill demands, so long as 
he is entitled to any relief under the bill which he 
cannot obtain in a court of law.*° 

A court of probate has no jurisdiction to settle 
the partnership accounts between a surviving part- 
ner and the estate of a deceased partner,*? unless, 
as is sometimes the ease, such jurisdiction is con- 
ferred by statute.42 It has been held that, even 
though a court of probate has, under statute, power 
to require the surviving partner to account, this is 
the limit of its power, and if the surviving partner 
and the representatives of the deceased partner do 
not agree upon settlement, a proceeding must be 
instituted in equity for an accounting and settle- 
ment of the partnership affairs.** 


Mo. 537 [aff 8 Mo. A. 389]; Wright 
v. Radcliffe, 61 Mo. A. 257. 
Nev.—Mentaberry v. Mentaberry, 


47 Nev. 326, 220 P 548. 
N. Y.—Kennett v. Hopkins, 58 App. 
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a court of law cannot make a _,com- 
plete and final adjustment of the part- 
nership concerns by reason of its lia- 
bility to furnish the peculiar relief 
necessary for that purpose. 


[47 C.J.] 1205 

Provision of partnership agreement as to dissolu- 
tion. Ordinarily where the partnership agreement 
designates the course to be pursued in order to effect 
a dissolution, the office of the court is confined ex- 
clusively to the enforcement of this part of the 
agreement;** but in a case where a partnership 
agreement provided two courses for dissolution 
which were inconsistent with each other and neither 
of which could be enforced by the court, it was held 
that an adjustment between the partners should be 
reached through an accounting in the ordinary way, 
without regard to the agreement.*® 

Nonresident partners. Under a statute providing 
that action against a nonresident may be brought in 
the cireuit court of any county wherein he may be 
found or may have estates or debts due him, the cir- 
ewuit court of the county in which partnership prop- 
erty 1s located, and in which one of the partners is 
found, has jurisdiction, at the suit of the other part- 
ner, to wind up the partnership and. administer its 
assets, although both partners are nonresidents of 
the state.*® 

[§ 913] b. Affording Complete Relief. When eq- 
uity has assumed jurisdiction of a partnership ac- 
counting, it will retain jurisdiction so as to afford 
complete relief between the partners or their rep- 
resentatives as to all controversies growing out of 
the partnership.*7 The court does not lose juris- 


Ark.—Luke v. Rhodes, 117 Ark. 600, 
176; SW: Viis- Choate. va ©? Neal, cbz 
Ark. 299, 21 SW 470; Nelson v. Green, 
22 Ark. 547. 


Niles v. Cal.—Andrade v. San Francisco Su- 


Div. 407, 69 NYS 18 [aff 175 N. Y. 496 


mem, 67 NE 1084 mem (den rearg 
174 N. Y. 545 mem, 67 NE 1084 
mem) J; 


Simpson v. Simpson, 44 App. 
Div. 600 NES uo lake rv. 
Barnes, 18 NYS 471, 28 AbbNCas 401; 
Cunningham v. Littlefield, 1 Edw. 104. 

Or.—Gleason v. Van Aernam, 9 
Or. 343. 

Pa.—Wiley’s App., 84 Pa. 270; Rob- 
erts v. Dunham, 1 Pa. C. Pl. 136. 

SC favior vw. Holmen. ofec@, ca 
28 

W. Va.—Daniels v. Gillespie, 65 W. 
Va. 366, 64 SE 254. 

Eng.—Maunder v. Lloyd, 2 Johns. 
& H. 718, 76 Reprint 1248; Hendrick 
waWieod:) 30 lt J. .Ch. 5833. Joplin v. 
Postlethwaite, 61 L. T. Rep. N. S. 
629; Iuchmeechund vy. Mill, 3 L. T. 
Rep. N. S. 608. 

“In an action between a surviving 
partner and the administrator of a 
deceased partner, a court of equity 
alone is competent to administer 
proper and full relief to the survivor, 
the administrator, and the creditors 
of the partnership, where the action 
is one for an accounting.” Menta- 
berry v. Mentaberry, 47 Nev. 326, 328, 
220 P 548. 

[a] “Equity jurisdiction is -prac- 
tically exclusive in proceedings for 
an account and a settlement of part- 
nership affairs, and this includes suits 
for an accounting between the part- 
ners themselves.” Short v. Thomp- 
son,.170 Ark. 931, 933, 282 Sw 14. 

[b] No adequate remedy exists at 
law for one partner who seeks an ac- 
count against another. Smith v. Han- 
cock, 163 Ga. 222, 136 SE 52. 

{[c] Where it is sought to set up 
mistake in the settlement made at the 
time of the dissolution of the part- 
nership, relief must be sought in 
equity. Robinson v. Dawson, 2 Wkly 
ING CPa.) 185. 

{d] A justice of the peace has no 
jurisdiction of such an action. Wise 
tight 10 Pa. Dist. 152, 24 Pa. Co. 


[e] Number of persons immate- 
vrial.—The jurisdiction of courts of 
equity extends to the settlement of 
partnership aecounts, however small 
may be the number of partners, where 


Williams, 24 Conn. 279. 

[f] Concurrent jurisdiction but 
preceedings at law stayed.—See Allen 
v. Fairfax Cheese Co., 21 Ont. 598 
quoted infra note 36. 

[g]. When the firm has been dis- 
solved, equity has not exclusive ju- 
risdiction of an accounting. Duncan 
Vo wuy on.) op Jonns. (Ch. (Ne Ye) sos 


AmD 513. 

35. Beach v. Hotchkiss, 2 Conn. 
425; Farrar v. Pearson, 59 Me. 561, 
8 AmR 439; Appleby v. Brown, 24 N. 
Y. 148; Stevens v. Coburn, 71 Vt. 261, 
44 A 354. s 

36. Allen v. Fairfax Cheese Co., 


21 Ont. 598, 599 (‘“‘The jurisdiction of 
Courts of Common Law and of Equi- 
ty, when a distinction between them 
existed, was. technically and nominal- 
ly concurrent in regard to actions by 
one partner against another to take 
the partnership accounts after a dis- 
solution; practically all such matters 
were disposed of by the Court of 
Equity, and proceedings taken for the 
purpose in the Common Law Courts 
were stayed by injunction upon the 
ground that the remedy there was in- 
adequate; but I cannot find that the 
jurisdiction of the Common Law 
Courts to entertain such actions was 
denied’). 

37. Choate v. O’Neal, 57 Ark. 299, 
21°-SW 470; King v. White, 63 Vt. 
158, 21 A 535, 25 AmSR 752; Foster 
v. Ives, 53 Vt. 458; Kendrick v. Tar- 
bell, 27 Vt: 512: 

38. See cases infra note 42. 

39. Logan v. Lucas, 59 Ill. 


237; 
Correll v. Freeman, 29 Ill. A. 39. 


40. U. S.—Brower v. Brower, 29 
Fed. 485. 
5 eek ruse v. Maydwell, 14 Cal. 
08. : 


Colo.—Kayser v. Maugham, 8 Colo. 
232, 6 B 803. 

Ga.—Epping v. Aiken, 71 Ga. 682. 

Mass.—White v. White, 169 Mass. 
fe 47 NE 499; Miller v. Lord, 11 Pick. 


Mo.—Torbert v. Jeffrey, 161 Mo. 
645, 61 SW 823. 

Pa.—Roberts v. Dunham, 1 Pa. C. 
1BAlg IBD 

41. Ariz.—In re Baxter, 22 Ariz. 
97, 194 P 333. 


DErWCt.. Moe Cale Onley sear Sele 
Pa.—Mulholland’s Hst., 25 Pa. Dist. 

1041; Meyer’s Est., 10 Pa. Dist. 445. 
Utah.—In re Tripp, 51 Utah 359, 


42. Breckenridge v. Ostrom, 79 Ill. 
71; Harrah v. State, 38 Ind. A. 495, 
76 NE 443, 77 NID 747; Caldwell v. 
Hawkins, 73 Mo. 450; Ensworth v. 
Curd, 68 Mo. 282; Unruh’s. Bst, 13 
Phila; (Pas)/337: 

[a] Jurisdiction not exclusive.— 
(1) The jurisdiction of the county 
court, acting as a court of probate 
with respect to the settlement of 
partnership estates in case of the 
death of a partner, is not exclusive. 
Wharteyv. Whart,.306 2) 79; 237 INE 
446; Breckenridge v. Ostrom, 79 Ill. 
71. (2) But a court of equity will 
interfere in such _ settlement only 
when there is some equitable ground 
for such interference. Wharf v. 
Wharf, supra. 

43. In re Baxter, 22 Ariz. 91, 194 
P 333; Andrade v. San Francisco Su- 
Der Cirle Cale 450 ki wey bole lnere 
Tripp, 51 Utah 359, 170 P 975. 

44. Sec Lenahan v. Casey, 46 Mont. 
367, 128 P 601 (conceding, without 
deciding, that such is the rule). 4 

45. Lenahan v. Casey, supra. 

46. Hulings y. Jones, 63 W. Va. 
696, 60 SH 874. 

47. leach v. Gray, 201° Ala, 47, 77 
S 341, 7 ALR 890; Northern v. Tatum, 
164 Ala. 368;/61 Sa7> inky. Haire: 
82 Mont. 406, 267 P 952; Williams v. 
Snow, 109 Wash. 329, 186 P 861; Hul- 
es v. Jones, 63 W. Va. 696, 60 SE 

[a] Action at law not necessary.— 
A surviving partner, seeking to en- 
force his rights against the executor 
of a deceased partner, is not obliged 
to bring an action in equity and, aft- 
er there has been a decree for an ac- 
counting, bring another action at law, 
when the whole matter may be ad- 
justed in the equity action. Link v. 
Haire, 82 Mont. 406, 267 P 952. 

[b] Awarding damages.—W here 
one partner in a sheep raising busi- 
ness sued the other in equity for an 
accounting in good faith, although 
knowing that a third person claimed 
some interest in a band of ewes 


v7.0 O75: 
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diction of the cause by accepting the final account 
of a receiver appointed to wind up the partnership, 
ordering the receiver to pay the balance in his hands 
into court, and decreeing that, upon such payment 
being made, the receiver and the surety on his bond 
are to be discharged from all hability.*® Where a 
partnership relation has ceased to exist and there are 
no debts outstanding and the object of the action is 
to establish the interest of one of the partners in 
the partnership and recover the same from copart- 
ners who have fraudulently withheld his interest in 
the assets of the terminated partnership, the court 
is vested with jurisdiction to grant the relief.t® 
Where the complaint is founded on an allegation of 
the existence of a partnership and the relief sought 
is the winding up of the firm, with certain land, in 
which plaintiff claims an interest, as part of the as- 
sets, but defendant sets up adverse possession of 
such land. and it is determined that there is no 
partnership between the parties, the court cannot 
assume jurisdiction over the land and partition it 
between the parties.°° 

[§ 914] 9. Venue.°+ The proper venue of an eq 
uity action for the dissolution and settlement of a 
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assets,°® even when these include real estate.°* 
Some statutes, however, localize the action in the 
county where firm real estate is situated.°® 

[§ 915] 10. Time To Sue—a. In General. In the 
absence of any statute requiring the lapse of an in- 
terval before suit is brought,®* an action for ac- 
counting may be brought immediately upon dissolu- 
tion of the partnership.°7 Where, however, one of 
the partners is appointed by the others as liquidat- 
ing partner, he is entitled te a reasonable time with- 
in which to settle up the partnership before an action 
will he against him for an accounting.®* A partner 
who is excluded from the firm business may, im- 
mediately upon such exclusion, institute an action 
for an accounting,®® or for a disS8olution and ac- 
counting.°® An action for an aécounting of the 
profits made in a sale of real estate was not pre- 
maturely brought where defendant copartner had 
rendered a final account and treated the transaction 
as closed.®t A suit against a tutrix, administering 
the succession of her husband, for a settlement of 
the affairs of a partnership of which he was a mem- 


“ber, will not be held to be premature unless she 


shows some special reason for urging that it is pre- 


partnership is generally determined by the residence 


mature.°®? 


Even when an action is prematurely 


of the parties,°? and not by the locality of the firm ; brought, it will not be dismissed, provided it appears 


turned in by defendant partner with 
the firm sheep and regarded as part- 
nership property, the superior court, 
of general, equitable, and legal juris- 
diction, on finding that such sheep 
in fact belonged to another firm of 
which defendant partner was a mem- 
ber, properly retained jurisdiction to 
award plaintiff partner damages as 
for defendant partner’s misrepresen- 
tations of title to the sheep to the 
extent of plaintiff’s expenditures in 
money and_ services. Williams v. 
Snow, 109 Wash. 329, 186 P 861. 

{e] Claim arising out of maritime 
contract.—In a suit to wind up a 
partnership and administer its assets, 
the circuit court has jurisdiction to 
adjudicate a claim for damages 
against it, although arising out of a 
maritime contract, where such adju- 
dication is a necessary incident to the 
winding up of the partnership. 
Hulings v. Jones, 63 W. Va. 696, 60 
SE 874. 

48. Bosworth v. Johnson, 45 R, I. 
86, 119 A 753. 

Tal Matter not determined by dis- 
charge.—Where a receiver is ordered 
to pay the balance in his hands into 
court, his discharge does not deter- 
mine whether certain patents were 
assets of the copartnership, as 
claimed, or of an individual partner, 
and the court still has jurisdiction to 
determine that question. Bosworth 
vy. Johnson, 45 R. I. 86, 119 A 758. 
+49. Cogdall v. Cottrell, 82 Okl. 125, 
198 P 581. 

50. La Cotts v. Pike, 91 Ark. 26, 
120 SW 144, 134 AmSR 48. 

51. Wenue generally see Venue [40 
Cryer iil: 

52. Ga.—Cox v. Manning, 13 Ga. A. 
518, 79 SE 484. 

Tll.—Quinn v. McMahan, 40 Ill. A. 


593. 

La.—Lobdell v. Bushnell, 24 La. 
Ann. 295; Brinegar v. Griffin, 2 La. 
Ann. 154. 


N. Y.—Williams v. Williams, 83 
Misc. 560, 145 NYS 564, 566 [cit Cyc]. 

Pa.—Eshbach v. Slonaker, 1 Pa. 
Dist. 32. 

fa] Venue fixed by defendant’s 
residence.—An action for a partner- 
ship accounting must be brought in 
the superior court of the county of 
defendant’s residence. Cox v. Man- 
ning, 13 Ga. A. 518, 79 SE 484. 

{b] Initial proceedings in the dis- 
solution of a copartnership, and the 


appointment of a receiver, Should be 
had at the place of domicile of the 
partners, and any other receivership 
should be ancillary thereto. Wil- 
liams v. Williams, 83 Mise. 560, 564, 
145 NYS 564, 566 [cit Cyc]. 

[c] Residence rather than place 
of business controlling.—In a suit 
for the dissolution and settlement of 
a partnership, two of whose three 
members reside in one county and 
whose place of business is in another, 
the jurisdiction in equity is in the 
former county. Eshbach v. Slonak- 
er, L Ba. Dist.32° Gictum). 

{d] A tutrix, administering the 
succession of her husband, may be 
sued at her domicile for a settlement 
of a partnership of which he was a 
member, even though her domicile is 
not that of the dissolved partnership, 
especially where the other partners, 
although nonresidents, subject them- 
selves fully to the court’s jurisdiction. 
Le a v. Scott, 133 La. 307, 62 

30. 

Venues of actions against partner- 
ship generally see supra § 469. 

53. Godfrey v. White, 43 Mich. 171, 
5 NW 2438; Williams y. Williams, 83 
Misc. 560, 145 NYS 564, 566 [cit Col; 
pee v. Nunn, 79 Tex, i hyasyy UNG) 


54. Godfrey v. White, 43 Mich. 171, 
5 NW 243; Williams v. Williams, 83 
Misc. 560, 145 NYS 564, 566 [cit Cyc]; 
Myers v. Garland, 122 Okl. 71, 251 P 
34. And see cases supra note 58. 

[a] Action transitory.—An equity 
action by a partner for a declaration 
of partnership and an accounting is 
transitory, even though property al- 
leged to belong. to the partnership is 
realty. Myers v. Garland, 122 Okl. 
G1, 251. Px34: 

[b] Action a personal one.—An ac- 
tion for the accounting of the affairs 
of a partnership is a personal, and 
not a real, controversy, although the 
firm assets may consist in part of 
lands. Godfrey v. White, 43 Mich. 
171, 5 NW 248. 

55. Clark v. Brownh,.83 Cal. 181, 23 


P 289 (applying Code Civ. Proc. 
392); Falls of Neuse Mfg. Co. v. 
Brower, 105 N. C. 440, 11 SE Bile (ap- 


plying Code §§ 190, 195). 
56. See statutory provisions. ; 
{a] Surviving partner administra- 
tor of deceased partner.—Under a 
statute providing that no suit must 
be commenced against an executor or 


administrator as such until six 
months after the grant of letters tes- 
tamentary or of administration, an 
action by the widow of a deceased 
partner against the surviving partner, 
who is also administrator of the es- 
tate of the deceased partner, for a 
settlement of the partnership, is pre- 
mature when brought before the. six 
months’ period had elapsed. Word v. 
Word, 90 Ala. 81, 7 S.412. 

57. Walsh v. McKeen, 75 Cal. 519, 
17 P 673; Bonney v. Stoughton, 122 
Ill. 536, i3 NE 833; Gray v. Green, 
125 N. Y. 203, 205, 26 NE 253; Foster 
v. Rison, 17 Gratt. (58 Va.) 321. 

“The right to an accounting and 
settloment may accrue upon the dis- 
solution, and does accrue at least 
where some material necessity exists, 
and no other fact or circumstance 
bars or postpones the remedy.” Gray 
v. Green, supra. 3 

58. Gray v. Green, supra. 

“For partners voluntarily to make 
him a trustee on one day and call him 
to account as such [on] the next for 
acts which he had been allowed no 
opportunity to perform or omissions 
which were inevitable and blameless, 
would be almost absurd. And, there- 
fore, when an action is brought 
against a liquidator as such for an 
accounting, the plaintiff must wait a 
reasonable time before his right of 
action can _at all accrue.” Gray v. 
Gréen, supra. 

59. Beller v. Murphy, 139 Mo. A. 
668, 123 SW 1029 (holding, however, 
that the excluded partner is not bound 
to commence an action immediately 
but may wait until the expiration of 
the period for which the partnership 
was to exist and bring his action 
Pas the statutory period thereaft- 
er). 

60. Inglis v. Floyd, 33 Mo. A. 565. 

[a] Mortgage of sshare.—A part- 
ner who has mortgaged his share to 
a copartner for advances made by the 
latter is entitled to institute an ac- 
tion for dissolution and accounting 
immediately upon being excluded 
from the firm business, although the 
time for redemption from the mort- 
gage has not expired. Inglis v. Floyd, 
33 Mo: A. 565. 

61. Smith v. Corbett, (B. C.)° 16 
WestLR 257 (defendant must be held 
to have elected to treat the sale as a 
cash transaction). 

62. Williamson v. Scott, 133 La. 
307, 62 S 935. 


For tater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


% 


wd oe! 


§§ 915-917] 


at the trial that complainant is entitled to any re- 
So, where a co- 
partnership has, by its terms, expired before the 
trial of an action for a partnership accounting, it is 
not a sufficient objection to the maintenance of the 
action that it was commenced before the partnership 


lief consistent with his prayer.** 


had terminated.®4 


[§ 916] b. Statute of Limitations®°—(1) Appli- 
It is well settled that the statute of limita- 
tions will run against the commencement of an ac- 
tion in equity for an accounting and settlement be- 
tween partners or their representatives.°® 
sions, however, are not entirely uniform as to the 
applicability of particular provisions of local stat- 


‘cation. 


utes.®7 

63. Funk yv. Leachman, 4 Dana 
A(Ky.) 24. 

64. Bailly v. Betti, 241 N. Y. 22, 27, 


148 NE 776 (‘‘a court of equity in such 
-a case as this will take jurisdiction 
-of a cause of action and grant relief 
in accordance with conditions as they 
-exist at the time of the trial’). 

Right to accounting before disso- 
lution of partnership generally see 
supra § 836. 

65. Limitations of actions general- 
ly see Limitations of Actions 37 C. J. 


p 666. 

66. U. S.—Campbell v. Clark, 101 
Fed. 972, 42 CCA 123. 

Ala.—Bradford v. Spyker, 32 Ala. 
134. 

Ark.—Adams v. Taylor, 14 Ark. 62. 

Cal.—Flynn v. Seale, 2 Cal. A. 665, 
34 °P. 263: 

Ill. —Reynolds v. Reynolds, 186 Ill. 
A. 397. 

Kan.—Brooks v. Campbell, 97 Kan. 
208, 155 P 41, AnnCas1918D 1105. 

Md.—McKaig v. Hebb, 42 Md. 227; 
Wilhelm v. Caylor, 32 Md. 151. 

Mass.—Currier v. Studley, 159 
Mass: 17, 33. NE © 709;-°> Farnanr ~ v. 
Brooks, 9 Pick. 212; Burditt v. Grew, 
8 Pick. 108. 

Mich.—Jenny v. Perkins, 17 Mich. 

8. 

Miss.—Prewett v. Buckingham, 28 
Miss. 92. 

Mo.—Coudrey v. Gilliam, 60 Mo. 86. 

N. J.—Cowart v. Perrine, 18 N. J. 
Eq. 454. 

N. Y.—Hutchinson v. Sperry, 158 
App. Div. 704, 148 NYS 876 [rev 79 
Mise. 523, 140 NYS 220, and aff 214 
N.Y. 616 mem, 108 NE 1097 mem]; 
‘Townsend v. Meyers, 123, MOYS. 1075 
[mod on other grounds 142 App. Div. 
$51, 127 NYS 451]; Atwater v. Fow- 


ler, 1 Edw. 417. 
Oh.—Gray v. Kerr, 46 Oh. St..652, 
23 NE 136. 


Pa.—Garretson v. Brown, 185 Pa. 
447, 40 A 293. 

Porto Rico.—Alfonzo vy. Rosso, 20 
Porto Rico 447. 

S. C.—Boyd v. Munro, 32 S. C. 249, 
10.SE 963; SOME MALY. v. Montgom- 
ery, 9 S. C. Ka. 

Va.—Foster v. ‘Rison, 17 Gratt. (58 
Via mead. 

W. Va.—Wiley v. Reaser, 86 W. Va. 
415, 103 SE 362. 


Eng.— Knox Wa tare, dis be Da.) Le 
656; Bridges v. Mitchell, Gilb. 224, 25 
Reprint 156. 

Ont.—Kline v. Kline, 3 Ch. Chamb. 
2161. 

[a] There is no fiduciary relation 


between a surviving partner and the 
representatives of a deceased part- 
ner which interferes with the running 
of the statute of limitations against 
an action by the representatives of 
the deceased partner against the sur- 
viving partner for an accounting. 
Guldin v. Lorah, 8 Pa. Co. 503 [aff 
141 Pa. 109, 21 A 504]. 

{[b] Closed transactions between 
partners are in the nature of accounts 
stated, and therefore subject to the 
statute of limitations. Garretson v. 
Brown, 185 Pa. 447, 40 A 293. 

[c] Defense ,should be raised by 
answer.—Carroll v. Eccles, 17 Grant 
‘Ch. (Ont.) 529. Pleading’ limitations 
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[§ 917] (2) Time from Which Statutory Period 
The general rule that the statute of limita- 
tions begins to run from the time when a complete 
cause of action accrues®® applies to suits for part- 
nership accountings, so that in each case the statu- 
tory period is to be computed from the time when 


the cause of action set forth in the complaint ma- 


The deei- 


it is very 


tured,®® and until such maturity of the cause of 
action the statute does not begin to run.7° 
partner is ordinarily not entitled to sue for an ac- 
counting during the existence of the partnership,‘ 
generally agreed that the statutory pe- 
riod of limitation does not begin to run against a 
suit for an accounting prior to the dissolution of 


TINGS. ED 


the firm,’? or the exélusion of the complaining part- 


as defense generally see Limitations 
of Actions §§ 718—745.: 

[ad] A husband who is an equal 
partner with his wife in a business 
is not a trustee for her in such a 
sense as to prevent the statute of lim- 
itations from running against a claim 
by her or her personal representatives 
against him for a share in the first 
payment received by him on the sale 
of the partnership business. Faye v. 
Roumagous, 42 Ont. L. 435, 42 Dom 
LR 533 [mod 13 OntWN 251]. 

[e] Effect of bar.—If a formcr 


partner's right to sue for an account | 


is barred by limitation, he cannot suc 
to recover as part of the partnership 
assets a share in an asset received 
by the remaining partner subsequent 
to the dissolution, even though re- 
ceived within the limitation pcriod. 
Gopala Chetty v. Vijayaraghavacha- 
riar, ([1922], 2 A.C. 488, -L. Rix 49) In- 
dian App. 181 [cxpl Knox v. Gye, L. 
Reb Hate sb 56. sand. disapprm Dayal 
Jairaj v. Khatav Ladha, 12 Bombay 

C. 97; Merwanji Hormusji v. Rus- 
tomji Burjorji, Indian L. R. 6 Bom- 
bay 628; Sokkanadha Vannimundar v. 
Sokkanadha Vannimundar, Indian L. 
R. 28 Madras 344; and decisions fol- 
lowing them]. 

67. See cases infra this note. 

[a] Action for relief not specially 
provided for.—An action in equity to 
ascertain and recover a deceased part- 
ner’s interest in the ultimate distri- 
bution of partnership assets is not 
an action on a contract barred after 
six years by the provisions of Rev. 
Code Civ. Proc. § 60 subd 1, nor is it 
an action for the recovery of posses- 
sion of real property based on ad- 
verse possession or payment of tax- 
es under color of title, since partner- 
ship real property as between a part- 
ner and the successor of a deceased 
partner must be regarded as personal 
property, but it is an action for relief 
not specially provided for, and must 
be commenced within ten years after 
the cause of action accrued, as ex- 
pressly provided by Rev. Code Civ. 
Proc. § 66. McPherson v. Swift, 22 
Seo, LUG NW os E33 AmSR 907 

[b] “Claims between partners.”— 
Where a surviving partner is sued by 
the heirs of the deceased partner for 
a debt due the firm in an individual 
capacity and for an amount of firm 
debts collected by him, the claims are 
claims between partners to which the 
four-year statute of limitation ap- 
plies, under Rev. St. (1895) art 3356. 
Wylie v. Langhorne, 45 Tex. Civ. A 
618, 101 SW 527. 

[ec] Common-law action of ac- 
count.—The statutory limitation ap- 
plicable to a common-law action of 
account applies to an equity suit 
for a partnership accounting. Brad- 
ford v. Spyker, 32 Ala. 134; Bonney v. 


Stoughton, 122 Ill. 5386, 13 NE 833 
[aff 18 Ill A. 562]; Quayle v. Guild, 
91 Ill. 878; Coalter v. Coalter, 1 Rob. 
(40) Vaz) 79: 


[d] Merchants’ accounts.—(1) The 
limitation applicable to “merchants 
accounts” governs with respect to 
suits for accounting between copart- 
ners. Ogden v. Astor, 6 N. Y. Super. 
311. (2) Contra. Patterson v. Brown, 


6 T. B. Mon. (Ky.) 10; Lansdale v. 
Brashear, 32-12 SB: Mon. (Ky.) 330; 
Wilhelm v. Caylor, 32 Md. 151; Man- 


chester v. Mathewson, ne 
Coalter v. Coalter, 1 Rob. (40 Va.) (ok 

[e] Sealed and unsealed partner- 
ship accounts.—An action for an ac- 
counting among partners is barred in 
six years where there is no partner- 
ship agreement under seal and is 
barred in ten years where the agree- 
ment is under seal. Dowse v. Gaynor, 
155 Mich. 88, 118 NW 615. 


oe See Limitations of Actions § 
152. 
69. Ala.—Cary v. Simmons, 87 Ala. 


524, 6 S 416. 
Ky.—Hellenbrand v. Bates, 56 SW 
418, 21 KyL 1759. 
Minn.—MecClung v. 24 


Minn. a 

N. Davison, 6 NYLeg 
Obs 69, 2 Barb. Ch. 477. 

Oh.—Gray v. Kerr, 46 Oh. St. 652, 
23 NE 1386; Jones v. Jones, 18 Oh. 
Cin «Ce 260, LOLOh.. Cir, Deca: 

Pa. oaErew v. Hastings, 206 Pa. 155, 
55 A 92 

Mex: aps v. Giesen, 21 Tex. Civ. 
A. 334, 51 SW 44. 

Eng.— Knox vo Gye, DiaR oes 
656; Noyes v. Crawley, 10 Ch. D. 31; 
Watson v. Woodman, L. R. 20 Eq. 721; 
Whitley v. Lowe, 2 De Gl sia. 704, 59 
EngCh 552, 44 Reprint 1163 [aff 25 
Beav. 421, 53 Reprint 697]; Tatam v. 
Williams, 3 Hare 347, 25 EngCh 347, 
67 Reprint 415; Taylor v. Taylor, 28 
L. T. Rep. N. S. 188. 

Ren —Gagne v. Trudeau, 28 RevLeg 


Capehart, 


nyt Ala.—Dugger v. Tutwiler, 129 
Ala. 258, 30 S 91. 

Tll.—Raymond v. Vaughn, 128 Ill. 
ae 21 NE 566, 15 AmSR 112, 4 LRA 


Ky.—Sebastian v. Booneville Acad- 
emy Co., 56 SW 810, 22 KyL 186. 


aye NTS a ga v. Ragland, 16 N. 
. oo, 

Eng.—Miller v. Miller, L. R. 8 Eq. 
499; ix p. Hall, 3) Deac. 1253. Ex ip: 


Gould, 4 Deac. & C. 547; Clements v. 
Hall, 2 De G. & J. 178, 59° EngCh 138; 
44 Reprint 954. 

71. See supra § 836 

72. Ark.—Luke vy. Rhodes, 117 Ark. 


600, 176 SW 111. 

Iil—Horne v. Ingraham, 125 Ill. 
198, 16 NE 868; Askew y. Springer, 
LIL Til. 662; 

Iowa.—Petty v. Haas, 122 Iowa 257, 
98 NW 104. 

Md.—Wiley v. Wiley, a Md. 646, 
81 A 180, AnnCas1913.4 78 

40 


Vv. ico 

Minn. 379, 42 NW 83. 

Miss.—Vaiden v. Hawkins, 6S 227. 

N. Y.—Hutchinson ‘-v. Sperry, 79 
Misc. 523, 140 NYS 220 [rev on other 
grounds 158 App. Div. 704, 143 NYS 
876 (aff 214 N. Y. 616 mem, 108 NE 
1097 mem) ]. 

R. I.—Allen v. Woonsocket Co., 11 
Rat. 288 

S. C—Mills v. Carrier 930 IS. 
61%, a 9S 8b0, Ta 

EHng.—Betjemann Vv. 
[1895] 2 Ch. 474, 16 ERC 249; Raw- 
lins v. Wickham, 3 De G. & J. 304, 
60 EngCh 237, 44 Reprint 1285 [aff 
1 Giffard 355, 65 Reprint 954]. 


Betjemann, 
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ner from participation in firm affairs.73 
this point, however, there is considerable diversity 
of opinion as to the exact time when the period be- 
gins to run,’* and the view has been expressed that 
the commencement of such period must depend on 
the circumstances of each particular case and can- 
not be governed by rigid or formal rules.7° 
been considered in a number of cases that the stat- 
utory period begins to run immediately upon dis- 
solution,’® unless there is some agreement, express 


Honsinger, 11 


Ont.—Evans v. 
12 OntWR 


eas 861 [app dism 

“The right to sue for an account- 
ing would continue as long as the 
partnership continued, and no plea 
of limitation or laches could be made 
against such suit while the partner- 


ship continued.”’ Luke v. Rhodes, 
117 Ark. 600, 605, 176 SW 111. 

73. Evans Vv. Honsinger, 11 
ee 861 [app dism 12 OntWR 
78]. 

74. See cases infra notes 75-90. 

75. Massey v. Tingle, 29 Mo. 437; 


Gray v. Green, 142 N. Y. 316, 37 NE 
124, 40 AmSR 596; McPherson v. 
Swiihta22 (S49 D165, 130, ol) NOW, 1716, 
133 AmSR 907. 

“When the right of action to sue 
for the settlement of partnership af- 
fairs accrues, so as to set the stat- 
ute of limitations in motion, de- 
pends upon circumstances, and can- 
not be held as a matter of law to 
arise at the date of the dissolution, 
or to be carried back by relation to 


that date.’ McPherson v. Swift, 
supra. 
{a] Lack of representation of es- 


tate of deceased partner.—Upon the 
death of a partner in January, 1891, 
defendant, the surviving partner, ap- 
pointed an agent to care for the part- 
nership property, and claimed the 
whole property as his own. An ad- 
ministrator was appointed for the 
deceased partner on June 1, 1892, 
and he sold decedent’s inter est in the 
partnership to plaintiff, who did not 
appear to have had knowledge of 
defendant’s claim. It*was held that 
prior to the appointment of the ad- 
ministrator there was no representa- 
tive of the estate who could demand 
a settlement or to whom notice of de- 
fendant’s claim could have been giv- 
en, and a right of action did not ac- 
erue nor the statute of limitations 
and an action begun within ten years 
thereafter was not barred. McPher- 
16elos Am SR, 907: 

76. Cal.—West v. Russell, 74 Cal. 

Ill. Richardson v. Gregory, ae 
TTT GG lS) ING ec Pate. 2s RI 
12 NE 67; Reynolds v. Reynolds, 
ISG AM VNR 
740. 

Mass.—Eddy v. Fogg, 192 Mass. 

v. Studley, 

LO Massy, 172. 38 aN By 709% 
Green, 125 N. Y. 203, 26 NE 253 {iim 
AmSR 596, to a state of facts where 
one partner is made exclusive liqui- 


commence to run before that time, 
SOnMWVa SS Watt ce Sear Ga. diliG: SNGW; 
544, 16 P 392. 
621]; Blake v. Sweeting, 121 M11. ér 
La.—King v. Wartelle, 14 La. Ann. 
548, 78 NE 549; Currier 
Gray v. 
420 IN, OY. 86, 3210) 37 INBV124) .40 
dator and his right to the possession 


of assets is denied and resisted]; 
Murray v. Coster, 20 Johns. 576, 11 
Aim D: 333, : 

N. C.—Weisman v. Smith, 59 N. 


Cc. 124. 


Oh.—Gray v. Kerr, 46 Oh. St. 652, 


23 NE 136; Jones v. Jones, 18 Oh. 
Girn CuycoU Los Ob aCirs Dec. pik. 

Pa—Gildin:. v..borah, 141 Pa, 109, 
D1eeA W504 lattes at. oC, 08 );) Mic- 
Kelvy’s App., 72 Pa. 409. 

R. I.—Allen v. Woonsocket Co., 11 
Real: hoe 

S. Brayer v. Mills, 62 S. C. 
36, 39 ‘SE 788. 

Te mS Tex Li, 
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It has 


15 SW 220. 

Eng.—Gopala Chetty v. Vijayara- 
ghavachariar, [1922] 1 A. C. 488, L, 
R. 49 Indian App. 191. Z 

[a] Where the affairs are settled 
at the time of dissolution, the statute 
begins to run immediately. Fellowes 
Ne dobo Ro 91 App. Div. 611, 86 NYS 


[b] Where the firm is dissolved 
by the death of a partner, the stat- 
ute begins to run at the date of such 


death. Weisman v. Smith, 59 N. C. 
124; Borland’s App., 234 Pa. 280, 
83 A 110; McBrayer v. Mills, 62 S. 


C236, 39°SH 788. 

77. Gray v. Kerr, 46 Oh. 
3. NEY 136. . 
Gray w *Kerr} supra. 
Ala.—Brody v. Maril, 208 Ala. 
764; Dugger v. Tutwiler, 
RS DM tse CO iliSs Sitoneey il oi4 
Clay, 108 Ala. 105, 20 S 887; Haynes 
v. Short, 88 Ala. 562, 7 S 157; Wells 
v. Brown, 83 Ala. 161, 3 S 439; Brew- 
er v. Browne, 68 Ala. 210; Cannon v. 
Copeland, 43 Ala. 201; Bradford vy. 


St. 652, 


Spyker, 32 Ala. 134. 
Cal.—White v. Conway, 66 Cal. 
383,.5 PB 672. 
tll. —Parish -v.—Bainum, 306 Ii. 
618, 138°NE 147. 
Saami ad v. Morrison, 7 Dana 
Minn.—McClung v. Capehart, 24 
Minn. 17. 


N. J.—Todd v. Rafferty, 30 N. J. 
Eq. 254 [aff 34 N. J. Hq. 552]; Stout 
v. Seabrook, 30 N. J. Eq. 187 [aff 32 
N. J. Eq. 826]. 

N. Y.—Green v. Ames, 14 N. Y. 225. 

Pa.—Helb y. Hake, 15 YorkLegRec 
110. 

Tex.—Bluntzer v. Hirsch, 32 Tex. 
Civ. A. 585, 75 SW 326. 

Va.—Foster v. Rison, 17 Gratt. (58 
Va.) 321. 

W. Va.—Wiley v. Reaser, 86 W. Va. 
415, 103 SE 362 (under statute). 

[a] What are partnership deal- 
ings.—Under Code ec 104 § 6, provid- 
ing that ‘fan action by one partner 
against his co-partner for a settle- 
ment of the partnership accounts 

may be brought until the ex- 
piration of five years from the ces- 
sation of the dealings in which they 
are interested together, but not aft- 
er,’ the word ‘dealings’ embraces 
any act done after the dissolution of 


the partnership in winding it up, 
such as the collection or payment of 
debts due to or by the firm. Sandy 


v. Randall, 20 W. Va. 244, 246. To 
same effect Foster v. Rison, 17 Gratt. 
(58 Va.) 321. 

[b] Payment by partner of firm 
debt.—Under a statute providing 
that actions by one partner against 
his copartner for a settlement of the 
partnership accounts must be 
brought within four years after the 
eause of action accrued, and that 
“the cause of action shall be consid- 
ered as having accrued on a cessa- 
tion of the dealings in which they 
were interested together,’ a partner 
who, after the dissolution of the firm 
by the death of one of the partners, 
and the sale of the last of the firm 
property, paid off a firm debt, was 
entitled to bring an action to recover 
from his copartners their proportion- 
ate share of such debt at any time 
within four years after such pay- 
ment. Roberts v. Nunn, (Tex. Civ. 
A.) 169 SW 1086, 1090. 
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or implied, fixing a later date for an accounting,** 
or the circumstances render an accounting at the 
time of dissolution impracticable.** 
been held that the statutory period does not begin 
to run until the last item of debit or credit, or other 
like partnership transaction, on -account between 
the partners, has occurred,‘® or until the partner- 
ship affairs have been settled and a balance struck.*° 
It has also been held that the statute begins to run 
after the lapse of a reasonable time for settlement,** 


But it has also 


{[c] Continuance of business after 
death of partner.—When a firm is 
dissolved by the death of a partner, 
and the survivors carry on the busi- 
ness in the same way after his death, 
the statute of limitations does not 
run against a suiffor an accounting. 


Parish vv. Bainum, 306 Ill. 618, 138 
NE 147. 
80. U. S.—Thomas vy. Hurst, 73 


Fed. 372. 

Ga.—Prentice v. Elliott, 72 Ga. 154; 
Hammond v., Hammond, 20 Ga. 556. 
eps eee v. Zacharias, 105 Ill. A. 


La.—Benoist v. Markey, 25 la. 
Ann. 59; Parker’s Succ., 17 La, Ann. 
28; Bauduc v. Laurent, 2 La. 449. 


Md.—Matthews vy. Adams, 84 Md. 
143, 35 A 60, 33 A 645. 
Mo.—Coudrey v. Gilliam, 60 Mo. 


86; Bender v. Markle, 37 Mo. A. 234. 
Ren Y.—Atwater v. Fowler, 1 Edw. 
@ aes Acs v. Anderson, 95 N. 


Okl.—Carson vy. Crossman, 99 Okl. 
Riera Ape 294 Te 


Or.—McDonald v. Holmes, 22 Or. 
PAW AY AS) E> ied 

Tenn.—Miller v. Harris; 99) (Baste 

Va.—Jordan v. MiNer, 75 Va. 442; 
Foster v. Rison, 17 Gratt. ie Va.) 
321 (applying Code c 149 § 5 Mar- 


se oticE v. Weaver, 1 Gratt. ee Va.) 


W. Va.—Smith v. Zumbro, 41 W. 
Va. 623, 24 SE 653; Boggs v. John- 
son, 26 W. Va. 821; Sandy v. Ran-= 
dall, 20 W. Va. 244. 

“Partners stand in relation of 
trustee to each other, and something 
must be done to render that relation 
adversary, and put the statute in mo- 


tion, so that when it has run its 
course it affords protection.” Rench- 
er v. Anderson, 95, N. C. 208, 211. 


[a] Adjustment of losses.— Where 
a firm was engaged in a joint specu- 
lation with other parties outside of 
its regular business, which resulted 
in a loss, and, in a subsequent settle- 
ment of the firm business, the firm 
adjusted among the partners its 
share in the loss, it was held that the 
statute of limitations did not begin 
to run in favor of a partner who had 
specially authorized the speculation, 
as to his liability, until the date of 
the adjustment, and therefore suit 
brought against him within five 
years thereafter was not barred. 
Tutt v. Cloney, 62 Mo. 116. 

[b] Collection of debts regarded 
as worthless.—Where the affairs of 
a partnership are fully settled, with 
the exception of certain outstanding 
accounts, which are considered 
worthless, but which one of the 
partners does finally collect, the stat- 
ute of limitations runs in his favor, 
as against the otlhér partner, from 
the settlement of the partnership, 
and not merely from the time of col- 


rege Mellish v. McMahon, 19 NYS 
Huy 
[c] Where all partners act as 


liquidators, and neither is guilty of 
any wrong in the process, the statute 
of limitations does not begin to run 
against. a partner’s right to an ac- 
counting until the liquidation is sub- 
stantially complete. Gray v. Green, 
142 N. Y. 316, 37 NE 124, 40 AmSR 


596. 
81. Prentice v. Elliott, 72 Ga. 154; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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and that it begins to run as soon as one partner 
disputes the claim of the other or holds assets ad- 
Another view is that the statute 
of limitations begins to run against a cause of ac- 
tion for a partnership accounting when the part- 
83 unless the business is 
unsettled at that time,** and in ease there are un- 
settled accounts the statute begins to run from the 
time when they are disposed of.*® 
some eases, where the agreement of the parties or 
the circumstances are such as to create a continuing 
trust after dissolution of a partnership, the statute 
of limitations wil! not begin to run until there has 
been a demand*® or a repudiation of the trust.** 
Where a partnership transferred all of its business 
and assets to a corporation, there being no occasion 


versely to him.*? 


nership business is elosed, 


Gilmore v. Ham, 142 N. Y. 1, 36 NE 
$26, 40 AmMSR 554 

82. Gray v. Green, 125 N. Y. 203, 26 
NE 253 [dist from same case on dif- 
ferent set of facts 142 N. Y. 316, 37 
NE 124, 40 AmSR 596]; Merino v. 
Munoz, 5 App. Div. 71, 38 NYS 678; 
Murray v. Penny, 108 N. C. 324, 12 
SE 957; McNair v. Ragland, 7 N. C. 
139; Allen v. Woonsocket Co., 11 R. 
7; 288; Howell v. Howell, 15 Wis. 55. 

[a] Where a partner ‘pought land 
with the partnership funds, without 
the consent of his copartner, and had 
the conveyance made to a third per- 
son who knew the facts, a cause of 
action accrued immediately to the co- 
partner, and it was not necessary that 
there should be a denial of the trust 
before the statute of limitations 
would begin to run. Howell v. How- 
Cll, 15. Wis.—55. 

83. Brooks v. Campbell, 97 Kan. 
208, 155 P 41, AnnCas1918D 1105. 


84 Brooks v. Campbell, supra. 

85. Brooks v. Campbell, supra. 

86. McNair v. Ragland, 7 N. C. 
13:9: 

[a] There must be some action 


taken by one partner against another, 
for example, a demand for an account 
and settlement, to terminate the fidu- 
ciary relationship between them be- 
fore the statute of limitations will be- 
gin to run. Baker v. Brown, 151 -N. 
C, 12, 65 SE 520. 

[b] Settlement of firm affairs by 
acting partner.—Where, after the dis- 
solution of a partnership, the acting 
partner was authorized to settle the 
partnership affairs, collect debts, etc., 
and was to account to the other mem- 
bers of the firm whenever required 
by them, such acting partner was 
trustee in respect of the partnership 
funds coming into his hands, and the 
statute of limitations did not begin to 
run in his favor, against his copart- 
ners, until they had demanded of him 
an account. MacNair v. Ragland, 7 
Ne G., 13.9: 

Demand as condition eed to 
oe on accounting see supra § 904. 

U. S.—Riddle v. Whitehill, 135 
1BE oe 621, 10 SCt 924, 34 L. ed. 282. 

Ala.—Causler v. Wharton, 62 Ala. 
358. 

Cal.—Roach v. Caraffa, 85 Cal. 436, 
Zion) ie. 

Tll.—King v. Hamilton, 16 Il. 190. 

Mo.—Dye v. Bowling, 82 Mo. A. 587. 

Okl.—Foster v. Wilkinson, 96 Okl. 
IHF, 220M P1325. 

Ss. C.—Boyd v. Munro, 32 S. C. 249, 


10 SE 963. 
Tex.—Carroll v. Evans, 27 Tex. 262. 
[a] Repudiation or nonrecogni- 


tion.— Where a firm of lawyers dis- 
solved, and all the partnership lia- 
bilities were discharged, and it was 
agreed that each partner should give 
the required attention to business 
which he had brought into the part- 
nership and collect the fees and 
charge himself therewith on the part- 
nership books, and that the fees so re- 
ceived should bé equally divided be- 
tween the partners, ‘the agency of 
the partners to collect the outstand- 
ings according’ to the dissolution 
agreement, was continuing. The re- 
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According to 


thereafter.?° 


lation between the partners though a 
continuing trust was not an express 
technical trust, but, rather, as already 
stated, a continuing implied trust. 
As long as there were partnership 
debts to be collected, the statute did 
not begin to run as to the account be- 
tween the partnership and any of its 
members; and the agency or trustee- 
ship of the several partners would 
continue so as to prevent the statute 
from running until such agency or 
trusteeship was renounced on the one 
side or not recognized on the other.” 
Dye v. Bowling, 82 Mo. A. 587, 593. 
[b] Collection of firm debts by one 
partner.— Where the mutual arrange- 
ment, after dissolution, delegates to 
one partner the collection of debts 
due to the firm, no cause of action ac- 
ecrues against him in favor of his co- 
partner, nor does the statute of lim- 
itations begin to run so long as a 
faithful discharge of that duty post- 


pones a final settlement. Coudrey 
v. Gilliam, 60 Mo. 86. 
[c] Agreement that one partner 


shall dispose of assets.—Where the 
partnership affairs are unsettled on 
a dissolution, and one partner, by 
written agreement with the other, 
leaves the partnership assets with 
him to dispose of whenever he can 
do so at a fair price, a continuing 
trust is thereby created, and the stat- 
ute of limitations will not begin to 
run against the right to an account of 
the partnership dealings so long as 
the partner to whom the assets were 
delivered acts under the trust or ad- 
mits that it is still continuing. Caus- 
ler v. Wharton, 62 Ala. 358. 

[ad] Where a partnership is dis- 
solved by an assignment by one part- 
ner of his einterest in the concern, 
the remaining partner holds the prop- 
erty in trust for himself and the as- 
signee, and therefore the statute of 
limitations does not begin to run 
against the assignee in favor of the 
remaining partner until he repudiates 


is trust. Carroll v. Hivans, 27% Tex: 
262. 
[e] What amounts to repudiation 


of trust.—Where, after the dissolu- 
tion of a partnership between W and 
P, the former held possession of the 
firm assets as trustee and died, the 
filing by the administrator of W, in 
the proper office, of an inventory of 
the property of his intestate, which 
included all the assets of such firm, 
was a repudiation of the trust so as 
to set the statute of limitations run- 
ning against P, the latter being 
charged with notice of the contents 
of the inventory. Boyd y. Munro, 32 
S. C. 249, 10 SE 963. 

88. Hutchinson vy. Sperry, 158 App. 
Div. 704, 143 NYS 876 [rev 79 Misc. 
523, 140 NYS 220, and aff 214 N. Y. 
616 mem, 108 NE 1097 mem]. 

89. Betjemann 1G Betjemann, 
[1895] 2 Ch. 474, 16 ERC 249 (holding 
that, as between partners, in cases 
of concealed fraud, the statute of 
limitations does not commence to run 
from the time when, with reasonable 
diligence, the fraud might have been 
discovered, but only from. the time 
when it has in fact been discovered, 
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for a partnership accounting may be lost through 
laches,®? especially where, by reason of plaintiff’s 
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for a liquidation of its affairs, the right of a part- 
ner to demand an accounting accrued immediately.*® 
As a rule, in the case of fraud, the statute of limi- 
tations does not begin to run until the fraud is or 
should be discovered.*® 
a definite period and one partner is excluded from 
the firm, while he may sue at once for an account- 
ing, he is not bound to do so, but may wait until the 
expiration of the period for which the partnership 
was to exist, and bring his action for an account- 
ing within the statutory time for such an action 


Where a partnership is for 


The right to maintain a suit 


unless the person complaining has 
had his suspicions aroused, and, hav- 
ing the means of knowledge, has not 


chosen to avail himself of that 
means). 
90. Beller v. Murphy, 139 Mo. A. 


663, 123 SW 1029. 

[a] Election.—Where a partner in 
a firm engaged in the mining business 
on lands leased to the firm by one 
partner was excluded from the firm 
after the discovery of valuable ore 
on adjoining land, and the owner of 
the land in bad faith declared the 
lease to the firm forfeited, and the ex- 
cluded partner did not commence any 
action for an accounting until the ex- 
piration of the term limited for the 
duration of the partnership and of 
the lease, this amounted to an elec- 
tion to wait until the expiration of 
such term before bringing the action, 
and the period of limitation ran from 
the expiration of the term. Beller v. 
Murphy, 139 Mo. A. 663, 123 SW 1029. 


Piahan Laches generally see Equity §§ 

92. pe S.—Van Vleet v. Sledge, 45 
Fed. 743. 

Ala.—Orman v. Wilson, 203 Ala. 
333, 83°S 57; Gayle v. Pennington, 
185 Ala. 53, 64 S 572; Philippi v. 
Philippi, 61 Ala. 41. 


Ark.— Luke v. Rhodes, 117 Ark. 600, 
176 SW 111. 

Cal.—Robertson v. Burrell, 110 Cal. 
568, 42 P 1086; Bell v. Hudson, "3 Cak 
285, 14 P 791, 2 AmSR 791; Harris 
v. Hillegass, 66 Cal. 19, (4 P: 987 

Ky.—Wooley vy. Mattingly, 204 Ky. 
699, O65 SW 302 

Me.—Stewart v. Grant, 126 Me. 195, 
+4 A. 63; Lawrence v. Rokes, 61 Me. 
0 

Md.—Warburton y. Davis, 123 Md. 
225, OL eANL 63. Ela va Clagett, 48 Md. 
223; Glenn v. Hebb, 12 Gill & Ie 21h 

Mich. —Green vy. Reid, 229 Mich. 503, 
201 NW 469. 

Mo.—Goodson y. Goodson, 140 Mo. 
206, 41 SW 737. 

N. Y.—Farrell v. Brady, i191 App. 
Div. 333, 181 NYS 650 [app dism 229 
N. Y. 607 mem, 129 NE 926 mem]; 
Hutchinson v. Sperry, 158 App. Div. 
704, 148 NYS 876 [rev 79 Misc. 523, 
140 NYS 220, and aff 214 N. Y. 616 
mem, 108 NE 1097 mem]; Ray v. Bo- 
gart, 2 Johns. Cas. 432. 

Pa-—Kelllersv. Swartz, 137) bar 60; 
20 A 627; Andriessen’s App., 123 Pa. 
303, 16 A 840; trodes App., LOM Pas 
Cas. Alvan ANG} A 75 

Ss: C.—Wagner a Sanders, 62 S. C. 


73, 39 SE 950 
Utah. —Walton v. Brodhead, 54 
192 Wis. 


Utah 320, 180 P 433. 

Wis.—Iverson ,v. Reton, 
418, 211 NW 152. 

Can. —Toothe v. Kittredge, 24 Can. 
SAC 2ere 

“Where the partners fail to keep 
books, or fail to keep such books as 
will show the status of the firm’s af- 
fairs, and they postpone a settlement 
till one of them dies, or till import- 
ant witnesses die, or till necessary 
records are lost or destroyed, equity 
will not interfere to relieve such mis- 
fortune. It will be assumed that the 
partners have themselves. settled 
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long delay, evidence has been lost,®? or defendant 
has been placed in a disadvantageous position,®* or 
it has become impossible for the court to do full 
Whether or not plaintiff 
is chargeable with laches is a matter to be deter- 


justice to both parties.®® 


their affairs, or that the affairs have 
so settled themselves as to be sub- 
stantially satisfactory to the part- 
ners.”’ Garnett v. Wills, 69 SW 695, 
696, 24 KyL 617. 

[a] Long silence and acquiescence 
in all that was done by defendant 
partner upon the face of the transfer 
and abandonment by plaintiff partner 
of all interest in the firm business 
amount to laches sufficient to justify 
a court of equity in refusing to grant 
relief in an action for partnership 
accounting. Hutchinson v. Sperry, 
158 App. Div. 704, 143 NYS 876 [rev 
79 Misc. 523, 140 NYS 220, and aff 214 
N. Y. 616 mem, 108 NE 1097 mem]. 

[b] Absence of plea or demurrer. 
—The court may refuse to order a 
partnership accounting on the ground 
of laches although the statute of limi- 
tations is not pleaded and the com- 
plaint is not demurred to. Warbur- 
ton v. Davis, 123 Md. 225, 91 A 163. 

[c] Where two parties agreed to 
buy and sell land and divide the prof- 
its, and one of them sold some of the 
land, taking other land in part pay- 
ment, the right of the other to an ac- 
counting accrued immediately as the 
land taken in payment could have 
been valued and the profits divided, 
and he could not wait indefinitely for 
a sale of the land so taken by the 
partner who took it. Gayle v. Pen- 
nington, 185 Ala. 538, 64 S 572 (ac- 
counting was properly denied for 
laches where no land had been pur- 
chased within twenty years prior to 
the filing of the bill and all the land 
had been sold eleven years prior to 
the filing of the bill and no excuse 
for delay was made to appear). 

{d] Delay sufficient to bar relief. 
—(1) Thirty-seven years. Walton v. 
Brodhead, 54 Utah 320, 180 P 433. (2) 
Thirty-three years. Green v. Reid, 
229 Mich. 503, 201 NW. 469 (bill filed 
more than ‘a third of a century” aft- 
er the partnership had terminated, 
and after one partner had died). (3) 
Thirty-one years. Robertson v. Bur- 
rel), A10) (Cal! 568, 42 RP 1086. (4) 
Twenty-five years. Orman v. Wilson, 
203 Ala. 333, 83 S 57; Bell v. Hudson, 
U3 Cag285, L45P 79h, 12 AmSR 79a 
Farrell v. Brady, 191 App. Div. 333, 


181 NYS ‘650. (5) Twenty years. 
Philippi v. Philippi, 61 Ala. 41; Har- 
ris v. Hillegass, 66 Cal. 79, 4 P 987; 


Stewart v. Grant, 126 Me. 195, 137 A 
63 (infra note 94); Ray v. Bogart, 2 
Johns. Cas. (N. Y.) 482. (6) Fifteen 
years. Glock v. Weikel, 149 Ky. 170, 
147 SW 897 (action by administrator, 
not commenced until fifteen years 
after execution of written agreement 
dissolving and settling the partner- 
ship); Warburton v. Davis, 123 Md. 
225, 91 A 163 (where, on the death of 
a partner, an account was stated and 
all the parties accepted it and all 
outside creditors were paid, a delay 
of fifteen years, during which time no 
objection to the account was made, 
was sufficient to bar the right to sue 
for an accounting). (7) Ten years. 
Van Vieet v. Sledge, 45 Fed. 743 (de- 
lay for this time after the affairs of 
the partnership had been amicably 
settled and the accounts of the sever- 
al partners, as between themselves, 
satisfactorily adjusted). (8) Five 
years. Luke v. Rhodes, 117 Ark. 600, 
176 SW 111 (where a surviving part- 
ner did not bring any suit in equity 
for an accounting against the admin- 
istrator of his deceased partner un- 
til nearly five years after the death of 
such partner, he was guilty of laches 
precluding relief although he did 
bring suit within three years after 
being advised by ‘counsel that he 
could obtain relief only in the chan- 
cery court, for he was chargeable 
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with knowledge of the fact before 
this information was given to him by 
counsel). 

[e] Delay insufficient to bar relief. 
—(1) Where one of the parties to an 
agreement for dissolution of a part- 
nership discovers soon after the set- 
tlement that he has been defrauded 
by the other, and immediately calls 
upon such other partner to rectify 
the wrong, which the latter declines 
to do, the former is not guilty~ of 
such laches as will preclude a recov- 
ery by waiting seven months before 
filing his petition for further account- 
ing. Oliver v. House, 125 Ga. 637, 54 
SE 732. (2) Where a partner, after 
dissolution, sues to recover an item 
fraudulently omitted from the settle- 
ment, the period of statutory limita- 
tion only will bar the accounting, 
and the suit will not be barred by 
laches because plaintiff delayed for 
more than a year after acquiring 
knowledge of the omitted item before 
bringing suit, , Townsend v. Meyers, 
123 NYS 1075 [mod on other grounds 
142 App. Div. 851, 127 NYS 451). (3) 
Where the widow and executrix of a 
deceased partner did not discover 
fraud of the surviving partner un- 
til about the time of her appointment, 
her delay for about a year in suing 
for an accounting and to set aside 
a conveyance of partnership property 
does not constitute laches. McCart- 
ney v. Boyd, 161 Wis. 146, 148, 152 
NW 820 (“A delay of a year in bring- 
ing an action of this kind is not per 
se laches, especially in the absence 
of any facts showing that the de- 
fendant had suffered thereby’). (4) 
A delay of an administrator of a de- 
ceased partner to file a bill for an 
accounting for nearly five years aft- 
er his appointment is not such a de- 
lay as will enable the surviving part- 
ner to rely on the lapse of time and 
treat the claim as a stale claim. 
Glenn v. Hebb, 12 Gill & J. (Md.) 271. 

[f] Where there is a statutory 
limitation upon the time within which 
a suit for an accounting may be com- 
menced, and the statutory period has 
not elapsed, laches and lapse of time 
cannot, in themselves, constitute a 
bar to the suit. Foster v. Rison, 17 
Gratt. (58 Va.) 321 (such laches may, 
however, require that doubtful ques- 
tions, made doubtful by plaintiff’s 


Rae should be decided against 
1m). 
93. Garnett v. Wills, 69 SW 695, 24 


Stewart v. 
137 A 63 (infra 
Lawrence v. Rokes, 61 Me. 


KyL 617 (supra note 92); 
Grant, 126 Me. 195, 
note 94); 
38. 

[a] Change of conditions and loss 
of papers.—A partner who acquiesced 
in failure to keep books, and was 
silent when partnership business was 
terminated, and did not ask for an 
accounting, will not, several years 
later, be heard to demand accounting 
when conditions have changed and 
essential papers ‘have been lost. 
Wooley v. Mattingly, 204 Ky. 699,265 
SW 302. 

94. Lawrence v. Rokes, 61 Me. 388. 

[a] Illustration.—An unnecessary 
and unexplained delay of over twenty 
years before bringing suit for a part- 
nership accounting, and a further de- 
lay of sixteen years before a hearing 
in such suit, amounted to such laches 
as required a dismissal where defend- 
ant was thereby placed at a substan- 
tial disadvantage because of absence 
of records, death, or disappearance of 
witnesses, and failing memory due to 
advanced years. Stewart v. Grant, 
126 Me. 195, 137 A 68. 

95. Stout v. Seabrook, 30 N. J. Eq. 
187 [aff 32 N. J..Eq. 826]; Iverson v. 
Reton, 192 Wis. 418, 211 NW 152. 
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/ 


mined according to the circumstances of the partic- 
ular case,®® and the peculiar circumstances of a case’ 
may justify a delay which might, under other cir- 
cumstances, amount to laches.®* 
partnership continues, failure to demand a partner- 


So long as the 


[a] Illustration.—Where a part- 
ner of more than ordinary business. 
ability failed for many years to de- 
mand an accounting or object to the 
system of bookkeeping before the 
death of his copartner who had 
charge of such matters, his conduct 
was held to preclude equitable relief 


in a suit for an accounting in which 


it was impossible to do justice. Iver- 
son v. Reton, 192 Wis. 418, 211 NW 


152. 
96. Luke v. Rhodes, 117 Ark. 600, 
176 SW 111; Baker v. Cummings, 4 


App. (D. Oo: 230;. Warburton v. Da- 
vis, 123 Md. 225,31 A 163. 

[a] “fhe nature and character of 
the partnership business may be con- 
Sidered in determining when a sur- 
viving partner would be guilty of 
laches in instituting a suit for an 
accounting after the death of his co- 


partner.’ Luke v. Rhodes, 117 Ark. 
600, 605, 176 SW 111. 
97. U. S.—Clay v. Freeman, 118 
Ui. S97%, 6 ‘SCt 964; 930 Leeds 1042 
9 Ark. 


eS Sieline v. Ramsey, 


Cal.—F reeman v. Donohoe, 65 Cal. 
AS PND 223 P 431. 
C.— Baker v. Cummings, 4 App. 


230. 

Iowa.—Petty v. Haas, 122 Iowa 
257, 98 NW 104. 

Me.—Lawrence v. Rokes, 61 Me. 


Mass.—Davis v. Bicknell, 244 Mass. 

352, 139 NE 490. 
Mo.—Dye v. Bowling, 82 Mo. A. 
22S. 


587. 
S$. D.—McPherson “vy. Swift, 
D. 165, 116 NW 76, 133 AmSR 907. 
Utah. —Kimball v. McCornick, 259 
P83. 
ye Nae p. Trueman, 1 Deac. & C. 


Alta.—York v. Powell, 2 Alta. L. 
58, 10 WestLR 407. 

“Where it appears beyond question 
or dispute that lapse of time has not 
in fact changed the condition and po- 
sition of the parties in any important 
particular, and there are any pecu- 
liar circumstances entitled to con- 
sideration as excu’sing the delay, they 
[courts of equity] will not refuse 
the appropriate relief, although a 
strict and: unqualified application of 
limitation rules might seem to re- 
quire it.” Lawrence v. Rokes, 61 Me.- 


[al]. Circumstances not precluding 
relief.—An action by a surviving 
partner against the executors ‘of a 
deceased partner for an accounting 
is not barred by laches where plain- 
tiff had no legal right to demand an 
accounting from the deceased part- 
ner during his lifetime, or the fail- 
ure to bring suit for an accounting 
prior to the death of the deceased 
barter was solely for the accommo- 

dation of, and upon request by, the 


latter. Kimball v. McCornick, (Utah) 
2097 Ps 33: 
[b] Delay not amounting to lach-. 


es.—A partner who failed to sue for 
an accounting for about four years 
after dissolution has been held not 
guilty of laches atone it appeared 
that for more thart a year after the 
dissolution there had been attempts 
on his part to bring about an amica- 
ble settlement and that there had 
been concealment by the other part- 
ner. EFreeman v. Donohoe, 65 Cal. 
A. 65, 223 P 431. 

[c] Defendant not prejudiced.— 
Failure to prosecute an action for an 
accounting for partnership property 
until nearly ten years after the 
death of a partner was not such 
laches as to preclude recovery when 
defendant was not prejudiced there- 
by, he having the possession of the 


$$  | 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ship accounting does not amount to laches,®* and 
it has been held that a plaintiff seeking a partner- 
ship accounting cannot be charged with laches where 
it does not appear that defendant disputed the part- 
nership rights of plaintiff until shortly before the 
It has’ also been held 
that delay in bringing suit for a partnership account- 
ing will not constitute such laches as will bar relief 
unless it necessarily results in an injustice or unfair 


action was commenced.?® 


property and its proceeds during the 
interval. McPherson v. Swift, 22 S. 
D. 165, 116 NW 76, 183 AmSR 907. 

{d] Lack of knowledge of facts 
(1) may excuse delay. Dye v. Bowl- 
ing, 82 Mo. A. 587, 593 (‘laches pre- 
supposes not only delay in the insti- 
tution of the proceedings for relief 
but such knowledge of facts on which 
the claim for relief is based as ren- 
ders the delay culpable’’). (2) 
Where a party to a settlement agree- 
ment does not know of a mistake 
therein, and on learning of such mis- 
take brings suit for accounting, his 
delay due to ignorance is not laches. 
York v. Powell, 2 Alta. L. 58, 10 
WestLR 407. 

[e] Reliance on book entries of 
partner.—A partner is entitled to rely 
on the good faith of his copartner 
who keeps the firm books and is not 
guilty of laches in assuming that en- 
tries in such books, indicating that 
his copartner had made his agreed 
contribution to the firm capital, are 
correct, even though he may have 
some doubts on the subject. Davis v. 
Bicknell, 244 Mass. 352, 139 NE 490. 

{f{] Waiver of inventories.— 
Where a partnership agreement re- 
quired defendant to make annual in- 
ventories, plaintiff's waiver of such 
requirement did not constitute such 
laches as would defeat his right to 
an accounting and settlement of the 
business after the expiration of five 


years. Petty v. Haas, 122 Iowa 257, 
98 NW 104. 
{[g] Aversion to litigation is not 


a sufficient excuse for a long delay 
in bringing suit for a partnership 
accounting. Philippi v. Philippi, 61 
Ala. 41. 

{h] Necessity of showing facts 
constituting fraud.—If plaintiff seeks 
to excuse his delay on the ground of 
fraudulent representations of defend- 
ant, he must state the facts consti- 
tuting the fraud. Goodson v. Good- 


son, 140 Mo. 206, 41 SW 737. 
98. Harris v. Hillegass, 54 Cal. 
463; Wiley v. Wiley, 115 Md. 646, 81 


A 180, AnnCas1913A 789; Hawkes v. 


Greenfield First Nat. Bank, (Mass. ) 
163 NE 246. 
fa] A partner’s failure, during 


forty-six years of the existence of 
the partnership, to inquire about the 
record title to properties purchased 
by his copartner with partnership 
funds, or to examine records with re- 
spect thereto, did not amount to 
laches so as to bar the assertion of 
the partnership rights within a rea- 
sonable time after discovery of the 


fact. Hawkes v. Greenfield First Nat. 
Bank, (Mass.) 163 NE 246. 
99. Causten v. Barnette, 49 Wash. 


659, 96 P 225. 

1. Bankers’ Trust Co. v. Riter, 60 
Utah 1, 206) P 276. 

2. O’Lone v. O’Lone, 2 Grant Ch. 
(Ont.) 125; Rowe v. Cotton, 17 U. C. 
©) B; (Ont) oo33. 

3. Parties generally see Parties 
ante p 1. ‘ 

4 U. S.—New York Fourth Nat. 
Bank v. New Orleans, etc., R. Co., 11 
Wall. 624, 20 L. ed. 82; Gray v. Lar- 
rimore, 10 F. Cas. No. 5,721, 2 ‘Abb. 
542, 4 Sawy. 638; Parsons v. Howard, 
1So"R), Cas. No... 10;77%, 2. Woods. 1% 
Vose v. Philbrook, 28 F. Cas. No. 17,- 
010, 3 Story 335. 

Ala.—Forcheimer v. 
Ala. 218, 68 S 879. 

Cal.—Cuyamaca Granite Co. v. Pa- 
cific Pav. Co., 95 Cal. 252, 30 P 525; 
Wright v. Ward, 65 Cal. 525, 4 P 


Foster, 192 


PARTNERSHIP ; 


advantage. 


his claim.” 


534; Settembre v. Putnam, 30 Cal. 
490; Kier Singh v. Basant Singh, 74 
Cals -Avie396, 240) B* 1025! 
Colo.—Lynch v. Foley, 32 Colo. 
(OLDE GY dee SKE 
Ga.—Elliott v. Deason, 64 Ga. 63; 


Wells v. Strange, 5 Ga. 22. 

Ill.— Gerard v. Bates, 124 Ill. 150, 
16 NE 258, 7 AmSR 350; Thickson v. 
Barry, 138 Ill. A. 100. 

La.—Francis v. Lavine, 21 La. Ann. 
265; Lincoln v. Ball, 6 La. 685; Du- 
fan v. Massicot, 6 Mart. N. S. 182. 


Me.—Beal v. Bass, 86 Me. 325, 29 
pepe Fuller v. Benjamin, 23 Me. 
255. 


Mda.—McKaig v. Hebb, 42 Md. 227. 

Mass.—Montague v. Lobdell, 11 
Cush. 111. 

Minn.—Wilcox v. Comstock, 37 
Minn. 65, 33 NW 42. 

Mo.—Jones v. 
Brewing Assoc., (A.) 189 SW 631; 
Grier v. Strother, 153 Mo. A. 292, 
133 aw 404. 

N. M.—De Manderfield v. Field, 7 
ING Mis liTe.. 3 2i8P> 146: 

N. Y.—Morrison v. Benthuysen, 103 
N. Y. 675 mem, 9 NE 180, 1 Silv. A. 
201; Arnold v. Arnold, 90 N. Y. 580; 
Stokes v. Stokes, 59 Hun 431, 13° NYS 
407 [aff 128 N. Y. 615 mem, 28 NE 
253 mem]; Kirkwood v. Smith, 47 
Misc. 301, 95 NYS 926. 

Pa.—Winfield v. Strausburg, 28 Pa. 
Dist. 271. 

Philippine.—Lichauco v. Lichauco, 
33 Philippine 350. 

Tex.—Dial v.. Martin, (Civ. A.) 8 
SW (2d) 241; Boyd v. Boyd, 34 Tex. 
Civ. A. 57, 78 SW 39. 

Va.—Waggoner v. Gray, 2 Hen. & 
M. (12 Va.) 603. 

Eng.—Bainbridge v. Burton, 2 Beav. 
539, 17 EngCh 539, 48 Reprint 1290; 
Sibley. v. Minton, 27° L.. Jd. Ch. 53; 
Hills v. Nash, 1 Phil. 594, 19 EngCh 
594, 41 Reprint 759; Ireton v. Lewes, 
Reps t.chinch 96). 23" Reprint (52: 
Long v. Yonge, 2 Sim. 369, 2 EngCh 
369, 57 Reprint 827; Baldwin v. Law- 
rence, 2 Sim. & St. 18, 1 EngCh 18, 
57 Reprint 251; Leigh v. Thomas, 2 
Ves. 312, 28 Reprint 201; Beaumont 
v. Meredith, 3 Ves. & B. 180, 35 Re- 
print 447; 'Spartali v. Constantinidi, 
20 Wkly. Rep. 823: 

Man.—Lamb v. North, 22 Man, 360, 
38 DomLR 774, 21 WestLR 422, 2 
WestWkly 463. 

Sask.—Saskatoon Townsites 
Simpson, [1920] 1 WestWkly 884. 

“The general rule is that all the 
parties interested in the partnership 
must be either parties plaintiff or 


Anheuser-Busch 


defendant.” Winfield v. Strausburg, 
23 Paw Dist 2 lin 202s 
{a] YXllustration.—A bill in equity 


against two defendants for an ac- 
counting of partnership profits from 
the sale of lands cannot be main- 
tained where it appears that plain- 
tiff and one of the defendants and a 
third person had purchased the lands 
for resale, and that later, after the 
third partner had removed to anoth- 
er state, the two defendants had sold 
the lands, in the absence of a show- 
ing that the third partner had with- 
drawn from the firm and that the 
second defendant had been substi- 
tuted as partner in his place, the 
withdrawal of the original third 
partner being an essential element of 
plaintiff's right to recover, because 
otherwise such third partner would 
be entitled to share in the profits and 
to an accounting therefor. Heck v. 
Collins, 231 Pa. 357, 80 A 5385. 

{b] Partner an actual, not merely 


As affecting right to interest. 
that, even though plaintiff’s laches may not bar his 
claim entirely, it may defeat his right to interest on 


[§ 919] 11. Parties*—a. Partners. 
all the partners are necessary parties to an action 
for dissolution and accounting or for an accounting 
after dissolution,‘ for unless all are brought into 


[47 C.J.] 1211 


It has been held 


Ordinarily, 


a nominal, defendant.—Where, in a 
suit against surviving partners for 
an accounting, the complaint averred 
facts showing that the nonresident 
defendant was the party chiefly de- 
linguent, but also showed that the 
resident defendant ‘had been con- 
nected with his codefendant in the 
management and control of the busi- 
ness since the death of plaintiff's de- 
cedent, and was withholding from 
plaintiff the information sought, and 
was in some degree responsible for 
the surviving partner’s failure to ac- 
count to her or to her testator in his 
lifetime for his interest in the con- 
cern, he was an actual, and not a 
mere nominal, defendant. O’Brien v. 
O’Brien, 16 Cal. A. 193, 116 P 696. 

{c] Where a partnership includes 
alien enemies and is dissolved on the 
declaration of war, an account of all 
dealings between the partners will 
not be granted in an action by the 
custodian of enemy property against 
the executor of the English partner 
who collected the assets, in the ab- 
sence of the enemy partners as par- 
nee pPublic Truseee v. Elder, [1926] 


[dj] Where a partnership split in- 
to two groups, for some purposes, 
the groups were not separate en- 
tities, and in a suit for an account- 
ing one of the partners could not con- 
tend that he was not a necessary par- 
ty, because the partnership in which 
all the partners were interested could 
not be settled without his presence as 
a party. Forcheimer v. Foster, 192 
Ala. 218, 68 S 879. 

[e] Where a partner gave the 
firm a note for his interest in the 
partnership, and such note was 
transferred to a bank and _ subse- 
quently paid by the other partners 
individually, the partner whose note 
was thus paid did not lose his inter- 
est in the firm or become relieved 
from any of ‘his liabilities as a part- 
ner, and was therefore.a necessary 
party to a suit to dissolve the part- 


nership. Yergler v. Kaufmann, 176 
Til. A. 563. : 
{f] Where the special adminis- 


tratrix of a deceased partner sued 
the surviving partners, alleging that 
one of them as executor of the de- 
ceased partner had failed to inven- 
tory his deceased partner’s interest as 
a part of the assets of the estate, and 
for this had been removed, also that 


plaintiff had been refused any in- 
formation with reference to her de- 
cedent’s interest’ in the firm and 


prayed an accounting as to all the 
dealings and transactions of the 
partnership, and that the net profits 
of the business be ascertained, and 
the amounts that had been paid to 
the several partners and all moneys 
due and paid to or to become due and 
payable to the firm be disclosed, the 
action was for an accounting of the 
partnership business as to which 
both surviving partners were neces- 
sary parties. O’Brien v. O’Brien, 16 
CalVAM 193 116 0P 696: 

Ce] Bill to compel partner to pay 
his share of debts.—Where some, but 
not all, of the members of an insol- 
vent firm, by written agreement, rati- 
fied by the chancery court, appointed 
trustees to close the partnership af- 
fairs, all the partners should be 
made parties to a bill to compel one 
member who signed the agreement 
to pay his pro rata share of debts, 
for he is entitled to an accounting. 
Webb v. Butler, 192 Ala. 287, 68 S 
369, AnnCas1916D 815. 


$212 A Cr52| 
the litigation a decree cannot be made which will 
finally dispose of all questions involved;® but under 
exceptional circumstances there may be an account- 
ing between some of the partners, although other 
partners are not joined as parties.® 

Nonresident partners are ordinarily necessary par- 
ties,’ and if they are not brought before the court 
a dismissal for lack of necessary parties is proper.® 
But it has also been held that a court of equity has 
jurisdiction to declare the dissolution of a partner- 
ship and to direct an accounting, notwithstanding 
the absence of one of the partners from the juris- 
diction,? and that an action for a partnership ac- 
counting may be maintained without the joinder of 
nonresident partners where it appears that their 
rights cannot be prejudiced by the decision in such 
suit.t° 

Former partner. In an action by one partner for 
an accounting, a partner who had disposed of his 
interest to the partner seeking the accounting could 
not have the pleadings amended so as to make him 
a party and have the property originally belonging 


to the old firm distributed in accordance with his. 


rights in it.*? 
In a suit by the assignee of a partner against the 


other partner for,an accounting, the assignor partner © 


5. 39 S;{P 534; 


PARTNERSHIP 


Lincoln v. Hall, 


General. 


§§ 919-920 


should be made a party.” 

President of partnership. Under a statute provid- 
ing that an action or special proceeding may be main- 
tained against the president or treasurer of an un-~ 
incorporated association upon a cause of action 
against all the associates by reason of their inter- 
est or ownership, and providing further that a part- 
nership which has a president or treasurer is deemed 
an association within the meaning of such statute, 
a member of a partnership which has a president, 
treasurer, and trustees may sue the president for 
his share of the assets and for an accounting, disso- 
lution, sale, and distribution of the partnership 
assets.1% * 

The firm as such is not a necessary party to a bill 
for dissolution of a partnership sand accounting.** 

Waiver of objection. Where defendant proceeds 
to trial without objection on the ground that all the 
partners have not been joined, he cannot thereafter 
be heard to raise such objection for the purpose 
of challenging the judgment.t® 

[§ 920] b. Persons Other than Partners—(1) In 
Where all the partners are living and 
within the jurisdiction, they are ordinarily the only 
necessary and proper parties to a suit for a part- 
nership accounting,'® and it is neither necessary 


Ala.—Selman v. Walling, 


5 Ga. 22. 
21 Ind. 


568. 

Ga.—Wells v. Strange, 

Ind.—Elliott v. Stevenson, 
Bo: 

Pa.— Heck v. Collins, 231 /Pa. 357, 
SOLA 535: 

Philippine.—Lichauco v. Lichauco, 
33 Philippine 350. 

[a] Yo avoid a multiplicity of ac- 
tions the manager of a dissolved 
partnership may require all asso- 
ciates to be made parties to an ac- 
tion against him for an accounting. 
Lichauco v. Lichauco, 33 Philippine 
350. 


6. Grier v. Strother, 153 Mo. A. 
292, 1 SW 404; Stimson v. Lewis, 
36 Vt. 91; Chancey v. May, Prec. 


Ch. 592, 24 Reprint 265. 

{a] Tllustration.—After the disso- 
lution of a partnership, consisting of 
plaintiff, defendant, and ; was 
discharged in bankruptcy. Plaintiff 
sued defendant and § for an account- 
ing, but the suit was dismissed as to 
S because of his bankruptcy, both 
parties insisting that their rights 
should be determined as between 
themselves. The trustee of S made 
no claim to any right arising out of 
the partnership and any possible lit- 
igation that might arise as to the ac- 
counts of the firm not included in the 
controversy between plaintiff and de- 
fendant was barred by limitations. 
It was held that, under the circum- 
stances, the joinder of S or his trus- 
tee was not essential to a determina- 
tion of the rights of plaintiff and de- 
fendant. Grier v. Strother, 153 Mo. 
A. 292, 133 SW 404. é 

{[b] Eighty members.—A bill by 
three members of a protective union, 
composed of about eighty members, 
against twenty-eight other members, 
has been sustained upon condition of 
its appearing that no difficulty was 
found in doing justice to all the par- 
ties to the bill, and that no injury 
would be caused to the interests of 
others. Stimson v. Lewis, 36 Vt. 91. 

[c] Where a partnership was di- 
vided into eight hundred shares, it 
was held that part of the proprietors 
of the undertaking might bring 
some of the other proprietors to an 
account, without making all the 
members parties, especially where 
they sued on behalf of themselves 
and all the rest. Chancey v. May, 
Prec. Ch. 592, 24 Reprint 265. 


7% Wright v. Ward, 65 Cal. 525, 4 


(holding the heirs of a nonresident 
partner to be necessary parties). 
fa] Action against purchaser of 

partner’s interest.—In an action for 

an accounting to ascertain the inter- 
est which defendant acquired by his 
purchase at a execution sale of the 
interest of plaintiff’s copartner, the 
partner whose interest has been sold 
is a necessary and indispensable par- 
ty notwithstanding it is alleged and 
proved that he is out of the state and 
his whereabouts unknown. Wright 

v. Ward, 65 Cal. 525, 4 P 534. 
Sa, uincolnt ave pba Ge Wan B6Ssio: 

Jones v. Anheuser-Busch Brewing 

Assoc., (Mo. A.) 189 SW 631. 

9. Duxbury v. Isherwood, 10 L. 
TEED Ne toa cla. 

10. Towle v. Pierce, 12 Mete. 
(Mass.) 329, 46 AmD 679; Beck v. 
Thompson, 22 Nev. 109, 36 P 562. 

[a] Interest disposed of to co- 
partners.—‘‘An action may be main- 
tained by one of three partners in a 
dissolved partnership against one of 
the other partners for a settlement of 
the partnership accounts, without 
making the other partner a party 
to the action, where it appears that 
the third partner is a non-resident of 
the state, has disposed of all interest 
in the partnership property to his 
co-partners, and that his rights will 
not be prejudiced by the present liti- 
gation.” Beck v. Thompson, 22 Nev. 
109; 10? 36 P 562. 

[b] Full share of partnership ef- 
fects received.—Where a bill alleges 
that the partners w'ho are not made 
parties are not within the jurisdic- 
tion of the court and that all such 
partners have received their full 
share of the partnership effects, and 
that defendant has received much 
more than his share and _ plaintiff 
much less, a demurrer to the bill for 
nonjoinder of the nonresident part- 
ners should not be sustained. Towle 
v. Pierce, 12 Mete. (Mass.) 329, 332, 
46 AmD 679 (“The bill avers that 
all the absent partners have re- 
ceived their full share of the part- 
nership effects; and if so, they can- 
not be prejudiced by any decree 
which may be obtained in the pres- 
ent case’’) 


11. See Dayton v. Wilkes, 18 N. Y. 
Super. 655 (intervention). 

12. Pine Cliffs Farms v. Collier, 
92 Mise. 269, 156 NYS 293; Saska- 
toon Townsites v. Simpson, (Sask.) 


[1920] 1 WestWkly 884. 


6 La. 685 [a] Reasons for rule.—(1) “Ja- 
gels [assignor partner] is a neces- 
sary party to a complete determina- 
tion of the matters involved. There 
can be no accounting between him 
and the defendant, Collier, that will 
bind him without his being brought 
in. Collier should not be put to the 
hazard of. a suit breught by Jagels’ 
assignee for that purpose where Ja- 
gels would not be concluded from 
forever contesting either the fact or 
the validity of the assignment of his 
interest to the plaintiff as well as 
from subsequently attacking any 
maiter concerning the accounting.’’ 
Pine Cliffs Farms v. Collier, 92 Misc. 
269, 271, 156 NYS 293. (2) Mhe as— 
signor should be joined as a defend- 
ant so that if necessary he can be 
charged with his share of the ex- 
penses. Saskatoon Townsites v. 
Sep Sey (Sask.)+.[1920] 1 WestWkly 
13. Ludlum v. Wagner, 212 App. 
Div. 779, 209 NYS 540. 


14. Winfield v. Strausburg, 28 Pa. 
Dist. 271. 

15. Lichauco v. Lichauco, 33 Phil- 
ippine 350. 

16. Ark.—Howell v. Harvey, 5 
Ark. 270, 39 AmD 3876. 


Cal.—Isaacs v. Jones, 121 Cal. 257, 
Soe P93), el Oi Evo: 6: mv; Simmons, 


113 Cal. 688, 45 P tok Chapin v. 
Brown, i01 Cal. 500, 35.P 1051; Har- 
per v. Anderson, 4 Cal. Unrep. Cas. 
Soles PMO 2 Ce 

3 Conn. 


Conn.—Townsend v. Anger, 
4, 


Fla.—Bullard v. Davis, 57 Fla. 352, 
49 S 541. 
ayer .—Warren v. Warren, 56 Me. 
ict ae v. White, 4 Md. Ch. 
N. Y.—Sanger v. French, 157 N. Y. 


213, 51 NE 979. 
Pa.—Parker Vv. Broaanent 134) “Pat 
822, 19 A 6381; Luzier v. Naylor Line, 


etc., Cows ka: bea 632. 

En 20 (Che Ds eo 
Ehrmann v. Eanet (2 Te I Reps 
N. 17; Williams v. "Poole, 23) Tae 
Rep. N. S. 292. 

[a] Effect of dropping partner 
from case.—An equity for an ac- 
counting as between partners will 


not continue as against an innocent 
third person after defendant partner 
has been dropped from the ease. 
SAE eG: v. Davis, 57 Fla. 352, 49 S 
Oo 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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nor proper to join any other persons as parties.’” 
Accordingly, it has been held not necessary to join 
a former partner who has ceased to be sucht® and 
who has fully accounted and been paid in full,*® or 
a partner in another firm of one of the copartners.?° 

Fraudulent release of claim by partner. Where a 
partner was alleged to have fraudulently released 
a claim against a debtor of the firm in fraud of 
the rights of the other partner, who sued for an 
accounting, the debtor of the firm whose debt was 
thus released was a proper party to the accounting 
suit.2+ 

Intervention. In a proceeding for winding up the 
affairs of a copartnership a third person who claims 
property involved and therefore has a legal interest 
in the subject matter in litigation will be permitted 
to intervene,22 and in a ease where a partnership 
agreed to pay a retiring partner a certain sum for 
his share and to assume all debts, and thereafter 
a petition was filed to wind up the affairs of the 
firm and distribute firm assets, it was held that the 
retiring partner was entitled to intervene, asking 
for payment of the agreed purchase price of his 
interest and also of the amount which he had ex- 
pended in payment of some of the debts assumed 
by the firm but which he had been obliged to pay.?* 
But third persons will not be permitted to inter- 
vene in actions for partnership dissolution or ac- 


815. 


17. Kent v. Universal Film Mfg. a 
a 


PARTNERSHIP 


Issue as to title to property.— 


fal Code] 21283: 
counting for the purpose of trying issues which are 
not germane thereto.” 

Where the partners have formed a corporation for 
the purpose of carrying out the partnership enter- 
prise, a bill by one partner against the other and 
the corporation for an accounting and settlement 
is properly dismissed as to the corporation.?® 

Suit by subpartner.2® It has been held that a suit 
by a subpartner for.an accounting of the subpart- 
nership should be brought only against the member 
of the principal firm with whom the subpartner- 
ship exists, and the other members of the principal 
firm should not be brought in as defendants;°* but, 
in a case where the same individual was a partner 
in two firms engaged in the same business, and gave: 
to his partners in one firm a bond to share with 
them his portion of the profits of the other firm, 
it was held that, in a suit against him by his part- 
ners in the former firm for am accounting, his part- 
ner in the latter firm might be made a defendant.?® 

[§ 921] (2) Transferees of Partner. The trans- 
feree of a partner’s interest is a proper party plain- 
tiff?® or defendant®® to an action for a partnership 
accounting; and it has been considered that in an 
action for dissolution and accounting a third per- 
son who had an executory contract of sale of the 
interest of one partner in the firm business and 
property was properly joined as a defendant.?! But 


L.’s interest, and, for relief, asked for 
the rescission of the fraudulent sales: 


Co., 200 App. Div. 539, 193 NYS 838; 
Watson v. Kelley, 289 Pa. 44, 137 A 
122; Luzier v. Naylor Line, etc., Co., 
iutds,- 8 Pa. Dist632.) And see’ cases 
supra note 16; and infra note 18. : 

[a] Employee with interest in 
profits of partners.— Where two part- 
ners or joint adventurers made_ sep- 
arate agreements with an employee 
by which each partner agreed to 
give such employee a specified per- 
eentage of his share of the assets 
and of the profits, such employee was 
not a necessary party to a suit be- 
tween the partners for an account- 
ing, where there was no demand for 
dissolution and distribution of assets 
but merely a demand for an account- 
ing for profits during a period for 
which defendant partner had fully 
accounted to the employee. Kent v. 
Universal Film Mfg. Co., 200 App. 
Diva 539, 193 NYS 1838: 

Boy A merchants’ association 
which has conditionally agreed to do- 
nate to a partnership land for a fac- 
tory is not a necessary or proper par- 
ty toa suit for dissolution of the part- 
nership. Yerger v. Kaufmann, 176 Ill. 
A. 563, 573 (‘While on a dissolution 
of the partnership the rights of the 
partnership and the citizens’ associa- 
tion will ultimately have to be set- 
tled, yet, they cannot be adjudicated 
in a suit to dissolve the partnership. 
The issues in such a matter are not 
germane to the dissolution of the 
partnership and the trustees of the 
Merchants’ Association of Paxton 
were neither proper nor necessary 
parties so far as shown by the rec- 
ord in this case’’). 

{[c] Where one partner induced the 
other to sell his interest in the part- 
nership to such partner and other 
persons, such other persons were not 
necessary parties defendant in a 
bill brought by the administrator of 
the selling partner seeking an ac- 
ecunting and settlement and alleg- 
ing, as incidental thereto, only the 
purchasing partner’s fraud in induc- 
ing the selling partner to accept an 
inadequate price for his interest. Pal- 
mer v. Stevens, #100 Mass. 461. | 

18. Howell v. Harvey, 5 Ark. 270, 
39 AmD 3876. « 

19. Warren v. Warren, 56 Me. 360. 

20. Harper v. Anderson, 4 Cal. Un- 
rep: Cas!) 831, @7¢ P 926;—Carroll v. 
Moebs, 57 App. (D. C.) 165, 18 F. (2d) 


In a suit to settle an alleged partner- 
ship for the improvement and sale of 
building sites, there was an issue as 
to the title of the partnership to cer- 
tain property, which was claimed to 
constitute property of another part- 
nership composed of defendant and a 
third person. It was held that such 
third person, defendant’s partner in 
the partnership last referred to, was 


not a necessary party. Carroll v. 
Moebs; ist “App: -GD= Cs) Lés;" 18: 
(2d) 815. 


Suit by subpartner see infra text 
and notes 27, 28. 

Transferees of partners generally 
see infra § 921. 

21, Anable v. McDonald Land, 
etc., Co., 144 Mo. A. 308, 128 SW 38 
(the debtor, by knowingly participat- 
ing in the fraud against the firm, 
made itself a party to the determina- 
tion of the partnership rights). 

22. Aull v. Bowling Green Opera 
House Co., 122 Ky. 621, 92 SW 9438; 
Torres v. Genato, 7 Philippine 204. 

23. Sheppard v. Bridges, 137 Ga. 
615, 74 SH 245. 

24. Loftus v. Fischer, 114 Cal. 131, 
45 P 1058. 

{a] Mlustrations.—(1) In an ac- 
tion to dissolve a partnership and to 
distribute the assets through a re- 
ceiver, the bona fides of mortgages 
made by defendant partner on sepa- 
rate property, or the question wheth- 
er plaintiff and defendant were con- 
spiring to defeat intervener in an- 
other county, cannot be litigated by 
intervention. Isaacs v. Jones, 121 
Cal. 2:57, 53. P 793; 1101. 92) A com- 
plaint by a husband and wife alleged 
that the husbend, defendant, B and L, 
formed a partnership, in which their 
respective interests were represent- 
ed by shares of stock in a corpora- 
tion formed by them, and that defend- 
ant, in fraud of the husband, procured 
the issuance of certain stock to B and 
L, and then purchased it from them, 
and, for relief, asked for the return 


of the stock so fraudulently issued to 


the partnership, and for an account- 
ing and dissolution. A complaint in 
intervention by B alleged that the 
stock was rightfully issued to him- 
self and L, and that defendant fraud- 
ulently procured a sale thereof to 
himself, but the intervener had subse- 
quently made a bona fide purchase of 


to defendant, and the restoration of 
the stock to himself, but did not ask 
a dissolution of the partnership. It 
was held that the complaint in inter- 
vention should be dismissed, as being 
in relation to a matter not germane 
to the original action. Loftus v. 
Fischer, 114 Cal. 131, 45 P 1058. 

25. Arnold v. Maxwell, 223 Mass. 
47, 111 NE 687. 

26. Subpartnership generally see 
supra $* 112. 
See Steele v. Schaffer, 107 Ill. A. 


28. Chandler v. Chandler, 4 Pick. 
(Mass.) 78. 
29. Ga.—Fountaine v. Urquhart, 
33 Ga. Suppl. 184. 
Ill.— Gerard v. Bates, 124 Ill. 150, 
16 NE 258, 7 AmSR 350. 
N. M.—De Manderfield v. Ficld, 7 
N. M. 17, 32 P 146. 
59)" tom: 


N. Y.—Stokes vy. Stokes, 
431, 18 NYS 407 [aff 128 N. Y. 615: 
mem, 28 NE 253 mem]; Dayton v. 
Wilkes, 18 N. Y. Super. 655. 

Philippine.—Jackson v. Blum, 1 
Philippine 4. 

Right of transferee of partner to 
peeeny, accounting see supra § 


30. U. S.—Hoxie v. Carr, 12 F. Cas. 
No. 6,802, 1 Sumn. 173. 
I11.—Rosenstiel v. Gray, 112 Ill. 282. 
See, Be v. Benjamin, 23 Me. 
Md.—White v. White, 4 Md. Ch. 418. 
Mich.—Glynn vy. Phetteplace, 26 


Mich. 388. 

N. Y.—Johnson v. Snyder, 7 How 
Probe 

N. C.—Waugh v. Mitchell, 21 N. Cc. 


510. 

S. C.—Wagener v. Sanders, 49 S. Cc. 
192, 27 SE 68 (applying Code § 139). 

[a] Mortgagees of the surviving 
partner’s interest in ‘a partnership 
mill are necessary parties defendant 
to a suit by the executor of the de- 
ceased partner for a partnership set- 
tlement and accounting, as they be-' 
come the legal owners of the mort- 
gaging partner’s interest, and their 
rights are involved in the settlement. 
Pitty. Moore) (99 IN-VC!85) bash eseoy 
6 AmSR 489. 

81. Kewitsch vy. Beer, 168 Minn. 
165, 209 NW 871 (where the court 
remarked that the question was, not 
whether such person was a necessary 
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it has also been held that an assignee of part of 
one partner’s interest is not a necessary party.®? 

[§ 922] (3) Personal Representatives of De- 
ceased Partner. It is usually considered that, where 
a partner has died, his personal representatives are 
necessary parties to a suit for a partnership sct- 
tlement and accounting;** but there is also author- 
ity for the view that, in an action by one partner 
against another for an accounting, it is not proper, 
in the absence of any allegation of insolvency of 
the firm, to make the personal representatives of 
a deceased copartner parties.24 Where an execu- 
tor of a deceased partner seeks an accounting as 
against a surviving partner, who is also a coexecutor, 
the latter is properly made a defendant both in his 
individual capacity and as executor.*® Where the 
personal representatives of all the deceased part- 
ners, appointed and qualified in the state where the 
action is brought, are made parties to an action 
for accounting, it is not necessary to join as partics 
personal representatives of a deceased partner ap- 
pointed in another state.*° 

Where a partner dies pending an accounting suit 
to which he is a party, it is proper to substitute “his 
personal representatives in his place.*? 
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[§ 923] (4) Heirs or Legatees. It is very gencr- 
ally considered that the heirs or legatees of .a de- 
ceased partner should be made parties to a suit for 
a partnership accounting where they may be af- 
fected by the result thereof,?* but it has been con- 
sidered that a legatee of a deceascd partner is not 
strictly interested in an action for -partnership ac- 
counting between the other partners so as to be en- 
titled to intervene therein,®® although in exceptional 
cases, where this is necessary for the protection of 
his interests, the court may permit a legatee to in- 
tervene.*° Where a partner died and his copartners 
were appointed his executors, the legatees of the 
deceased partner had such an interest as entitled 
them to file in their own behalf a bill for an account- 
ing against the surviving partners, the executors, 
and such legatees as refused to join with complain- 
NaS oe 

[§ 924] (5) Creditors. As a rule creditors are 
neither necessary nor proper parties to a suit be- 
tween partners for a firm settlement and account- 
ing,*? and have no right to intervene therein.*? 
They are often permitted, however, to appear in such 


‘a suit for the purpose of establishing their claims,** 


and even for the purpose of compelling an honest 


party, but whether he was a proper 


party). 
32. Chapin v. Brown, 101 Cal. 500, 


36) P1051; Mair v. Bacon, 5 Grant 
Ch. 3(Ont.), 338. 
[a] Where one partner sold one 


half of his interest in the firm to a 
third person, who did not become a 
partner, such transferee was not a 
necessary party defendant. Mair v. 
Bacon, 5 Grant Ch. (Ont.) 338. 

33. U.S.—Moore v. Huntington, 17 
Wall. 417, 21 L. ed. 642; Bartle v. 
Nutt, 4 Pet. 184, 7 L. ed. 825 [aff 2 
mY Cas. No./1,072,.3-Cranch Co C..283)]. 

Ga.—Pierotti v. Connally, 162 Ga. 
243, 133 SE 238; Burchard v. Boyce, 
21 Ga. 6. 

La.—Walmsley v. Mendelsohn, 31 
La. Ann. 152. 

Mich.—Carpenter v. St. Clair Cir. 
Judge, 122 Mich. 3238, 81 NW 95; Jen- 
ness v. Smith, 58 Mich. 280, 25 NW 
190. 

N. J.—Harrison v. Righter, 11 N. J. 
Ha. 389. 

Pa.—De Haven’s App. 44 LegInt 38; 
Pettit v. Baird, 30 LegInt 208. 

Wis.—Blakely v. Smock, 96 Wis. 
611, 71 NW 1052. 

Eng.—Simpson v. Chapman, 4 De 
G. M. & G. 154, 53 EngCh 121, 43 Re- 
print 466; Clegg v. Fishwick, 1 Hall 
& T. 390, 47 Reprint 14638, 1 Macn. & 
G. 294, 47 EngCh 235, 41 Reprint 1278; 
‘Cox v. Stephens, 9 Jur. N. S. 1144; 
Scholefield v. Heafield, 7 Sim. 667, 8 
EngCh 470, 58 Reprint 993. 

{a] Illustration.—To a _ suit in 
equity by the personal representative 
of a deceased partner against a sole 
surviving partner, to whom also all 
the assets of the partnership have 
been transferred as trustee under an 
agreement between all parties in in- 
terest, to obtain a final settlement of 
the partnership affairs, the personal 
representatives of other deceased 
partners are indispensable parties. 
Brew v. Cochran, 141 Fed. 459. 

[b] A bill may be amended so as 
to bring in the personal representa- 
tives of a deceased partner. Bur- 
chard v. Boyce, 21 Ga. 6. Amend- 
ments generally see infra § 945. 

{c] Estoppel to object.—Where a 
copartnership owned land, and, upon 
the death of one of the firm another 
covenanted to stand in his place as 
to the survivors, he cannot object, to 
an award and decree declaring a sale 
of that land, that the representatives 
of the deceased partner were not 
parties to the bill. Waugh v. Mitch- 
Clip ca ONC DL 0: 


Liability of personal representa- 
tives to account see supra § 844. 

Right of personal representatives 
to demand accounting see supra § 841. 

84. Parry v. Parry, 92-Misc. 490, 
155 NYS 1072. 

[a] This is true, although the 
firm assets have been sold, and the 
interest of plaintiff as a surviving 
partner is adverse to the interest of 
the estate of the deceased partner, 
any v. Parry, 92 Misc. 490, 155 NYS 

35. Simpson v. Simpson, 44 App. 
Div. 492, 60 NYS 879 (so holding for 
the reason that in an action by or 
against executors all the qualified and 
acting executors must be made part- 
ners, and the same individual could 
not be a plaintiff as executor and a 
defendant in his individual capacity). 

86. Manship v. Newton, 94 S. C. 
260, 77 SE 941 (where administration 
of the estates of two of the partners 
had been obtained in Georgia by a 
person who had since died, and it was 
held that neither the administrator 
of such deceased administrator nor 
a Georgia administrator de bonis non 
of the deceased partners was a neces- 
sary party). 

37. Krumbeck v. Clancy, 41 App. 
Div. 397, 58 NYS 727; Pa Yeng Cheo 
v. Lim Ka Yam, 44 Philippine 172. 

[a] Illustration.—Where an action 


is brought by a partner against his 


copartner to dissolve the partnership 
and adjust the rights of the partners 
on the grounds that one of the part- 
ners has not fulfilled his partnership 
obligations, and the case has been 
referred to a referee to take and state 
the partnership accounts and there- 
after one of the defendant partners 
dies, it is proper to substitute his 
executor aS a party to the account- 
ing. Krumbeck vy. Clancy, 41 App. 
Div.« 397,58 NYS) 727: 

Death of partner pending action 
against firm generally see supra § 494. 

38. Ala.—Cannon v. Copeland, 43 
Ala. 201. 
PET aia raewk eh sa v. Ramsey, 9 Ark. 

Iowa.—Frederick v. Cooper, 3 Iowa 


171. 

La.—Savage v. Williams, 15 La. 
Ann. 250. 

Miss.—Dilworth v. Mayfield, 36 
Miss. 40 


N. Y.—Haas v. Craighead, 19 Hun 
396 (applying Code §§ 447, 452). 

[a] Interest in land involved.— 
In a suit touching the interests of 
a deceased partner in the lands of 


the partnership his heirs are neces- 
sary parties. Parker v. Parker, 99 
Ala. 239, 13 S 520, 42 AmSR 48; Mer- 
tens v. Mertens, 87 App. Div. 295, 84 
NYS 352. 

39. Intervention in partnership ac- 
points aed suits generally see supra § 


40. Mertens v. Mertens, 87 App. 
App. Div. 295, 84 NYS 352. 

[a] Illustration.—A legatee of a 
deceased member of a firm should be 
allowed to intervene in an action for 
a partnership accounting brought 
by the administrator of another de- 
ceased member against the surviv- 
ing member, who was also the ex- 
ecutor of the testate member, such in- 
tervention being necessary for the 
protection of his interests, the ex- 
ecutor having resisted an accounting 
as such, and when compelled to ac- 
count claimed that he was only pos- 
sessed of an insignificant amount of 
the assets, and having been charged 
by the surrogate with a substantial 
sum, although the partnership mat- 
ters were .not considered. Mertens 
Be eLLeDe, 87 App. Div. 295, 84 NYS 


41. In re Sloman, 186 Mich. 440, 
152 NW 959 (hence an order of the 
probate court permitting the legatees 
to use the name of an executor to 
prosecute such suit was improper be- 
cause unnecessary). 

42. S.—Duden v. Maloy, 37 Fed. 
985.) Hoxie= vay Carr, 12) siteiCas eno: 
6,802, 1 Sumn. 173. 

Ala.—Hill v. Hill, 205 Ala. 33, 88 
S 224, 225 [quot Cyc]. 

Fla.—Morgareidge v. 
Fla. 234, 78 S 14. 

La.—New Orleans vy. Gauthreaux, 
32 La. Ann. 1126; Gridley v. Conner, 2 


La. Ann. 87. 
N Lueas, 87 N.Y. 


Howey, 75 


. Y.—Fielding v. 
197 [aff 22 Hun 22, 60 HowPr 134]; 
Davis v. Grove, 25 N. Y. Super. 134, 
27 HowPr. 70. xf 
PAN beh iask ads v. Gtay, 47 L. J. C. P. 

43. Morgareidge v. Howey, 75 Fla. 
234, 238, 78 S 14. 

“The fact that the petitioners may: 
be contract creditors of the partner- 
ship does not entitle them to inter- 
vene and be made parties to the dis- 
solution.” Morgareidge v. Howey, 
supra. 

44, U. S.—Lackner v. McKechney, 
252 Fed. 403, 164 CCA 327. 

Iowa.—Johnson_v. Johnson, 132 
Iowa 457, 107 NW 802 (infra § 989 
note 59 [b]). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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distribution of firm assets;#® and the circumstances 
may be such that they are properly made parties in 


the first instance.*® 


Individual creditors of a partner are not proper 
parties to a suit for a partnership accounting,** 
and are not entitled to intervene in a dissolution 


proceeding.*& 


[§ 925] (6) Fraudulent Grantee or owtederate: 
When the avoidance of a fraudulent transfer or of 
a scheme harmful to the partnership in which a 
partner has had a confederate is necessary to a full 
settlement and accounting by the partnership, the 
fraudulent transferee or confederate may be made 


a party.*? 


[§ 926] 12. Process®® and Appearance.°? 
der to bring a partner before the court in an action 
for partnership accounting or dissolution he must 
be properly served with process,°? or appear gener- 
Where there are several partners 
made defendants in a suit for an accounting, but only 
one of them is served, a recovery may not be had 
against the latter for the entire amount to which 
plaintiff may be entitled, in the absence of any al- 


ally in the suit.58 


Mass.—White v. White, 169 Mass. 
52, 47 NE 499; Washburn v. Good- 
man, 27 “Pick.” 519. 

Tex.—Holder v. Shelby, (Civ. <A.) 
118 SW 590, 592. 

Wis.—Jacobson v. Landolt, 73 Wis. 
142, 40 NW 636, 9 AmMSR 767. 

Ont.—Newton v. Donan, 3 Grant 
Che 353. 

“On proceedings to wind up _ co- 
partnership affairs, creditors will be 
permitted to intervene and file their 
claims against the copartnership as- 
sets and against the individual mem- 
bers of the firm.” Lackner v. Mc- 
Kechney, 252 Fed. 403, 406, 164 CCA 
327 


“When partnership funds, as in this 
case, pass into the hands of a court 
for administration, this gives the 
ereditors of the partnership such an 
interest therein as entitles them to 
intervene in that proceeding to have 
ordered paid their established claims.” 
Holder v. Shelby, (Tex. Civ. A.) su- 

pra. 

[a] A creditor claiming a lien is 


properly permitted to intervene. 
Jacobson v. Landolt, 73 Wis. 142, 
40 NW 636, 9 AmSR 767. 

45. Grossini v.. Perazzo, 66 Cal. 


545, 6 P 450; Bell v. Miller, 11 Oh. 
Dec. (Reprint) 163, 25 CincLBul 126; 
Updike v. Doyle, 7 R. I. 446. 

[a] Unsecured creditors should be 
allowed to intervene in a suit for 
the dissolution of an insolvent part- 
nership, appointment of a receiver, 
sale of assets, and distribution of 
proceeds, in order to contest the va- 
lidity of mortgages which are claimed 
to constitute preferences. Bell v. Mil- 
ler, 11 Oh. Dec. (Reprint) 163, 25 Cinc 
LBul 126. 

46. Hoskins’ v. McGirl, 12 Mont. 
568, 81 P 544; Wing v. Huntington, 
Seld. GNELN?): 210. 

fa] Illustration.—A and B, as 
partners, became indebted to C and 
D, for which B became liable, as A 
afterward withdrew. A, claiming 
that such debt had been fully paid, 
which B_ denied, brought action 
against B, making C and D parties, 
for an accounting, and on a note 
which specified that B should be al- 
lowed “set-offs for all debts of the 
firm of A & B which he may now be or 
hereafter become liable to pay.” It 
was held that under a statute pro- 
viding that ‘any person may be made 
a defendant who has or claims an 
interest in the controvery adverse 
to the plaintiff, or who is a necessary 
party to a complete determination or 
settlement of the question involved 
therein,’ C and D were proper par- 
ties. Hoskins iv. McGirl, 12. Mont. 
§63, 31 P 544. 

[b] Lien on or interest in as- 
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legation of fraud or breach of faith.>* 
may, by constructive-service, acquire jurisdiction in 


[47 C.J.] 1215. 


The courts. 


an action against a nonresident partner to deter- 


mine plaintiff partner’s interest in real estate of the 
firm, even though a partnership accounting be nec- 
essary to determine such interest;°> and where de- 


fendant partner is a nonresident, but has property 


ment.°* 


within the jurisdiction of the court, service of sum- 
mons by publication may be ordered.*® 

[§ 927] 138. Provisional 
As a general rule, attachment is not avail- 
able as a provisional remedy in a suit for a part- 
nership accounting, 


Remedies—a. Attach- 


58 although the statutes on the 


subject sometimes permit an attachment in such a 


iiieore | esunlee: 


[§ 928] b. Injunction.®° 
islation authorizing an injunetion,®! it cannot be 
claimed as a matter of right upon the dissolution of 
a partnership, where the rights of the parties can 
be fully protected without it.°? 

When refused. An injunction will, as a rule, be 
refused when the existence of a partnership is de- 
nied,®* or when the answer denies all the equities. 


In the absence of leg- 


sets.—In an action to settle copart- [he was before the trial court when 


nership accounts and to determine 
the right of the claimants to several 
distinct interests in different por- 
tions of the copartnership assets, all 
the persons having liens on, or di- 


rectly interested in, the copartner- 
ship assets should be made parties. 
ate v. Huntington, Seld. (N. Y.) 


47. Isaacs v. Jones, 121 Cal. 257, 53 
CTI 35s 2 TO 

[a] Attachment creditor.—An in- 
dividual creditor of a partner who 
has attached such partner’s interest 
in certain firm assets is not a neces- 
sary party to a suit for a partner- 
ship accounting. Isaacs v. Jones, 121 
Cars 260, ber PP793, 1101, 

48. Isaacs v. Jones, supra; 
den v. Burden, 193 Ill. A. 102. 

[a] A judgment creditor of a part- 
ner is not entitled to intervene in a 
dissolution proceeding in order to 
have the’proceeds of such partner’s 
interest applied to satisfaction of 
the judgment. Burden v. Burden, 193 
TH. “A. 102. 

49. Cal.—Doudell v. Shoo, 20 Cal. 
A. 424, 129 P 478 
tee inn. —Palmer v. Tyler, 


Nebr.—Clay v. Palmer, 104 Nebr. 
476, 177 NW 840 

N. H.—Penniman v. Jones, 58 N. 
H. 447. 

N. J.—Schlicher v. Vogel, 61 N. J. 
Eq. 158, 47 A 448 [aff 65 N. J. Eq 
te Me "A PUD DoLINe td. Lidato ods 46 


Bur- 


15 Minn. 


N. Y.—Jennings v. Whittemore, 2 
Thomps. & C. 877; Webb v. Helion, 26 
N. Y. Super. 625; Wade v. Rusher, 17 
N. Y. Super. 537. 

Wash.—Capecci vy. Alladio, 8 Wash. 
637, 36 P 692. 

[a] Reason for rule.—Manifestly, 
there can be no final adjudication as 
to real property alleged to have been 
conveyed by a partner without mak- 
ing the grantee a party to the action. 
Doudell v. Shoo, 20 Cal. A. 424, 129 
P 478. 

50. Process generally see Process 
[32 Cye 412]. 

51. Appearance generally see Ap- 
pearances 4 C. J. p 1312. 

52.e Lynch v. Foley, 32 Colo. 110, 
76 P’370; Maude v. Rodes, 4 Dana 
(Ky.) 144; Eshbach v. Slonaker, 1 Pa. 
Dist. 32. 
aes Maude v. Rodes, 4 Dana (Ky.) 

[a] Appearance in appellate court. 
—Where'a partner who was not prop- 
erly served with process appeared by 
counsel at the hearing and objected to 
the jurisdiction, this did not authorize 
a decree against him, but where he 
became a party in the appellate court, 


the: case was returned to that court 
on a reversal. Maude v. Rodes, 4 
Dana (Ky.) 144. 

54. Lynch v. Foley, 32 Colo. 110, 
76 P 370. 

55. Smith v. Smith, 123 Minn. 431, 
144 NW 1388, 52 LRANS 1061. 

56. State v. Ninth Judicial Dist. 
Ct; 50 Nev. 28:2,°257) PP 831. 

[a] An order appointing a receiv- 
er, who immediately qualified, and di- 
recting the sheriff to deliver money 
in his hands to the receiver, is equi- 
valent to an actual seizure of the 
money for the purpose of securing 
jurisdiction to publish the summons. 
State v. Ninth Judicial Dist. Ct., 50 
Nev. 282;-257 P.s3i- 

[b] Time of making order.—The 
fact that the order of publication of 
summons was made the day before 
the money on which jurisdiction was 
based actually came into the hands: 
of the receiver did not render the 
order void where the court had pre- 
viously directed the sheriff to turn 
the money over to the receiver. State 
v. Ninth Judicial Dist. Ct., 50 Nev. 
282,,257 P 831. 

57. Attachment POReES HY see At-- 
tachment 6 C. J. p 

58. Blanchard v. pies 19 La. Ann. 
46; Barrow v. McDonald, 12 La. Ann. 
110; Johnson v. Short,! (2.> las” Anne 
277: Brinegar v. Griffin, 2 La. Ann. 
154; Ketchum y. Ketchum, 1 AbbPr 
INS GNeey)) hot fact 46 Barb. 43]. 

{a] Sequestration is the proper 


remedy. Blanchard v. Luce, 19 La, 
Ann. 46. 

59._ Humphreys v. Matthews, 11 
Ill. 471; Hansen vy. Morris, 87 Iowa 


303, 54 NW 2238; Curry v. Allen, 55. 
Iowa 318, 7 NW 635; Goble v. Ho- 
ward, 12 Oh. St. 165 

60. Injunctions generally see In- 
junctions (32. Cs J. ip: 1. 

61. Guyton vy. iad 7 Md. 398. 

62. Moies v. O’Neill, 23 N. J. Eq. 
207; Petit v. Chevelier, Loa IN. dee bide 
181; Van Kuren v. Trenton Loco- 
motive, etc., Mfg. Co., 13 N. J. Eq 
302; Dunham y. Jarvis, 8 Barb. OM. 
Y.) 88, 2 Edm. Sel. Cas. 145; Wal- 
ker v. Trott, 4 Edw. (N. Y.) 38; Ellis. 
Vv. Commander, 20 S. C. Eq. 188; Mori- 
son v. Moat, 16 Jur. 321 [aft 9 Hare 
241, 41 EngCh 241, 68 Reprint 492]; 
Littlewood Vv. Caldwell, 11 Price 9%, 
147 Reprint 413; Cofton v. Horner, 5. 
Price 537, 146 Reprint 687; Lawson. Vv. 
Morgan, if Price 3038, 145 Reprint 1410; 
Glassington y. Thwaites, 1 Sim. & St. 
124, 1 EngCh 124, 57 Reprint 50: 
Webster v. Webster, 3 Swanst. 492° 
36 Reprint 949. 

63. McQuater v. Wayne Cir. Judge, 
158 Mich. 46, 122 NW 368; McMahon 
v. O’Donnell; 20 N. J. Eq. 306; Gould- 
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of the bill.°4 A defendant partner cannot be en- 
joined from withdrawing his individual deposits 
from a bank, where it is not shown that he is in- 
solvent ;®° and where articles of partnership provide 
that, in case of dissolution of the partnership, a gen- 
eral account shall be taken, and prescribe the man- 
ner in which the concern shall be settled and its 
assets distributed, an injunction will not lie, at the 
instance of outgoing partners, against the remaining 
partner, until the latter has had an opportunity of 
closing up the concern under the articles of part- 
nership.°® An injunction restraining a defendant 
in a partnership accounting suit from receiving dis- 
tribution from the receiver appointed in the suit has 
been held improper as tantamount to enjoining the 
receiver from making distribution of assets which 
he held as such.*7 Where an accounting is sought, 
but no dissolution of the partnership is asked, an 
injunction pendente lite restraining defendant from 
doing what he has a right to do under the partner- 
ship agreement should not be granted in the absence 
of any showing that, unless restrained, defendant 
would do something which would injure plaintiff or 
that he has threatened to do something in violation 
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‘ 


of plaintiff’s rights.°* 

When granted. On the other hand, it is consid- 
ered that in a suit for dissolution of a partnership 
and an accounting, a temporary injunction is prop- 
erly granted as an ancillary measure to preserve the 
status quo pending the outcome of the case on its 
merits;°® and it has been said that an injunction 
is proper where a partner is violating his duty as 
a partner’? or breaking his contract.‘4 An injune- 
tion will be granted to restrain a partner from mis- 
applying firm property,’? ‘especially if he is insol- 
vent;7? from dealing with firm assets to the detri- 
ment of his copartner’s rights therein;'* from pros- 
ecuting an action at law to recover money in respect 
of matters which prima facie form part of the part- 
nership agreement;?®> from subjetting his copart- 
ners to new obligations;7® from wrongfully exclud- 
ing any of them from proper participation in wind- 
ing up the affairs of the firm;** from removing firm 
books from the partnership place of business;*® 
from interfering with a receiver appointed for the 
firm business and property;’® or from doing any 


_aet which will cause irreparable injury to firm prop- 


erty or to his copartner.*® Where the good will and 
v. Dinnelle, 5 Que. Pr. 240. 


ing v. Bain, 6 N. Y. Super. 716; Pop- 
per v. Scheider, 7 AbbPrNS (N. Y.) 56, 

/ 38 HowPr 34; Baxter v. Buchanan, 3 
Brewst. (Pa.) 435. 

[a] Dissolution of temporary in- 
junction.—Where, in a _ suit for a 
firm accounting, the existence of a 
partnership was in issue, and it ap- 
peared that plaintiff had never put 
any money in the alleged firm, or 
contributed anything to the operat- 
ing expenses, and the court found 
that it was unreasonable to believe 
that a firm existed, the court in its 
‘discretion properly dissolved a tem- 
porary injunction. McQuater Vie 
Wayne Cir. Judge, 158 Mich. 46, 122 
NW 368. 

[b] One who can show only an 
agreement for a partnership has no 
ground upon which to obtain an in- 
junction against the prosecution by 
the other party of his business. 
Simms v. Brouse, 10 Phila. (Pa.) 13. 

64. Hollister v. Barkley, 9 N. H. 
230; Kielding v.. Lucas;.87)' N. Y. 197 
faff 22 Hun 22, 60 HowPr 134]; 
Wickes v. Hatch, 103 App. Div. 426, 
92 NYS 1017; Donnelly v. Morris, 59 
N. Y. Super. 557, 13 NYS 427; White 
v. Jones, 24 N. Y. Super. 321, 1: AbbPr 
NS 328; Green v. Tuchner, 39 Misc. 
154, 79 NYS 143; Philipp v. Von Ra- 
ven, 26 Misc. 552, 57 NYS 701 (apply- 
ing Code Civ. Proc. § 1947). 

65. Gusdorff v. Schleisner, 85 Md. 


360, 37 A 170. 
66. Quinlivan v. English, 44 Mo. 


46. 

67. Wlint v. Nutt, 220 App. Div. 
413, 221 NYS 593. 

68. Greenwald v. Gotham-Attucks 
Music Co., 118 App. Div. 29, 103 NYS 
123, 38 INYCivProc 494. 

69. Kendall v. Foulks, 180 Cal. 171, 
179 P 886; Houghtailing v. Brinckle, 
Pan Dist..518: 

[a] Discretion not abused by 
granting injunction.—In a suit be- 
tween partners for an accounting and 
dissolution, where defendant’s affida- 
vits admitted the creation of the firm, 
and then merely set up matter con- 
stituting an avoidance of the aver- 
ments of the complaint, rather than 
an absolute denial, and plaintiff filed 
a counter-affidavit controverting de- 
fendant’s affidavits, the trial court did 
not abuse its discretion in granting 
plaintiff a temporary injunction to 
preserve the status quo. Kendall 
v. Foulks, 180 Cal. 171, 179 P 886. 

70. Ellis v. Commander, 20 S. C¢. 
Bq. 188; Elliot v. Brown, 3 Swanst. 
492, 36 Reprint 948. 

[a] Breaches of trust.—An_in- 
junction is properly granted against 


a surviving partner who has been 
guilty of breaches of trust with re- 
spect to firm assets. Elliot v. Brown, 
38 Swanst. 492, 36 Reprint 948. 


71. Ellis v. Commander, 20 S. C. 
Eq. 188. 
72. U. S.—Gaddie v. Mann, 147 


Fed. 960 [rev on other grounds 158 
Fed. 42]. 

Iowa.—Fletcher v. Vandusen, 52 
Iowa 448, 3 NW 488. 
ne ae v. Roberts, 2 Md. Ch. 

N. J.—McCabe v. Sinclair, 66 N. J. 
Bq. 24, 58 A 412; Large v. Ditmars, 
27 N. J. Hq. 283; Randall v. Morrell, 
17 N. J. Hq: 343. 

N. Y.—Davis v. Grove, 25 N. Y. 
Super. 134, 27 HowPr 70; Haggerty 
v. Granger, 15 HowPr 243. 

N. C.—Taylor v. Russell, 119 N. C. 
30, 25 SE 710. 

Wash.—Causten v. Barnette, 49 
Wash. .659,,.96 P 225. . 

Wis.—Zimmerman vy. Chambers, 79 
Wis. 20, 47 NW 947. 

Eng.—Francis v. Spittle, 9 L. J. 
Ch. 230; Lawson v. Morgan, 1 Price 
B08, 1458 Rveprint a0 Hartz. ove 
ponies 8 Ves. Jr. 317, 32 Reprint 
eer eke v. Scobell, 5 CanLJ 


Ont.—Watt v. Foster, 4 Grant Ch. 
543; Wilson v. Richardson, 2 Grant 
Ch. 449. 

[a] Where a partner is fraudu- 
lently in possession of a firm chattel, 
he may be enjoined from disposing of 
or encumbering his interest thereon. 
Zimmerman v. Chambers, 79 Wis. 20, 
47 NW 947. 

[b] Where one partner obtains an 
injunction restraining his copartner 
from disposing of firm proceeds, the 
latter is entitled to a like injunction 
against the former. McCracken vy. 
Ware, 5 N. Y. Super. 688, CodeRepNS 


215. 

73,, Randall=.) Morrell, 17 N.- J. 
a 3843. And see cases supra note 
72. 

74. Houghtailing v. Brinckle, 7 Pa. 
Dist. 578; Maize v. Gundry, 16 Ont 


WN 349 [app dism 19 OntWN 432]; 
Bourdon v. Dinelle,.5 Que. Pr. 240. 
[a] Interlocutory injunction.— 
Where an action for dissolution has 
been brought by one partner against 
his copartner, the latter will be 
granted an interlocutory mandatory 
injunction compelling the former to 
return partnership goods which he 
has taken away, and enjoining him 
from carrying off other goods without 
an order of the court or at least the 
consent of his copartner. Bourdon 


{b] Investment of partner not re- 
turned.— When the partnership agree- 
ment entitled a partner to withdraw 
from the firm anda return of his in- 
vestment, if dissatisfied, on twenty 
days’ notice, and after he had given 
such notice the money contributed 
was not returned within thirty days 
in conformity with the agreement, 
and action was started for dissolu- 
tion and accounting, plaintiff was 
also entitled to an injunction restrain- 
ing defendant from collecting or dis- 
posing of firm assets. Houghtailing 
v. Brinckle, 7 Pa. Dist. 578. 

75. Wilson v. Carmichael, 2 Austr. 
Cel elo 0F 


76. Joselove v. Bohrman, 119 Ga. 
aee. 45 SE 982; J. v. S.,. [1894] 3 Ch. 
77. Gaddie v. Mann, 147 Fed. 960 


[rev on other grounds 158 Fed. 42, 
88 CCA 1]; Sutro v. Wagner, 23 N. 
Ju Hg. 388 flaft 24 IN. Js Ba. besa: 
Wolbert v. Harris, 7 N. J. Eq. 605; 
Hall v. Hall, 12 Beav. 414, 50 Reprint 


1119; Blachford v. Hawkins, 1 L. J. 
Chi Ox Sala: 
78. Greatrex v. Greatrex, 1 De G. 


& Sm. 692, 63 Reprint 1254. 

79. Sieghortner v. Weissenborn, 20 
N. J. Eg. 1725 [mod 21 N. J. Ha. 4337- 
Jones v. Weir, 217 Pa. 321, 66 A 550, 
10 AnnCas 692; Dixon v. Dixon, 89 
Ty, Ae ReDim eINGehSay eae. 

[a] Illustration.—Where a receiy- 
er has been appointed in an action 
for dissolution of a partnership to 
manage the firm business, a partner 
will be restrained from interfering 
with such management by inducing 
employees to leave or attempting in 
any way to injure property under 
such receiver’s control. Dixon v. Dix- 
on, $9) da. T. Rep: Ne Sw 272: 

{[b] In a suit to dissolve a part- 
nership, where the facts established 
are such as would, upon a final hear- 
ing, entitle complainant to a decree 
of dissolution, and a receiver is ap- 
pointed, an injunction restraining de- 
fendant from disp#sing of, or med- 
dling with, the partnership property 
follows almost as a matter of course. 
Sieghortner v. Weissenborn, 20 N. J. 
Eq. 172, [mod 21 N. J. Eq: 483). 

[c] Where the court enters a de- 
cree rescinding a contract of part- 
nership and appoints a receiver, an 
injunction follows as a matter of 
course. Jones v. Weir, 217 Pa. 321 
66 A 550, 10 AnnCas 692. ; 

eceivership generally see infr 
929-939. % ae 
80. U. 


S.—Wilkinson vy. Tilden, 9 
Fed. 683. ; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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trade route of a partnership have been sold by re- 
eeivers under a decree of court, a partner, who con- 
sented to such sale will be restrained from solicit- 
ing business over the trade route of the partner- 


ship 84 
Effect of injunction. 


ner who obtained the injunetion.*? 
Liability for violation. 
Ga.—Pritchett v. Kennedy, 140 Ga. 


248, 78 SE 902 
N. J.—Wagoner y. Warne, (Ch.) 14 


AN 2 Je ee 
N. Y.—Coe v. Davidge, 6 NYSt 93; 
Mitchell v. Stewart, 3 AbbPrNS 250. 


Pa.—Sloan v. Moore, Bt Pa: 2kTS 
Slobig’s App., 2 Pa. Cas. 365, 5 A 
670; Koehler v. Roshi, 28 LegInt 373. 


W. Va.—Ballard v. Callison, 4 W. 
Wa. 326. 

Eng.—Marshall v. Watson, 25 Beav. 
501, 53 Reprint 728; Anderson v. Wal- 
lace, 2 Molloy 540. 

Que.—Bourdon vy. Dinelle, 5 Que. 
Pr. 240. 

81. Burnham vy. Burnham, 153 Md. 
147, 137 A 860 (ice business). 

82. McCredie v. Senior, 
CNEP YL)» SKS: 

83. Hewitt v. Patrick, 26 Tex. 326. 

84. White v. Wadhams, 211 Mich. 
658, 179 NW 245. 

_[a] TIllustration.—Where a partner 
who had been enjoined, in a copart- 
ner’s action for accounting, from dis- 
posing of partnership assets, sold a 
certificate of deposit representing 
partnership funds to his sister, who 
had knowledge of such action and 
the service of such injunction, but 
who cashed the certificate nearly a 
year after service of the injunction, 
and converted the proceeds to the 
use of herself and her brother, the 
sister was liable for the original bal- 
ance due on the se outing: White 
oe eee 211 ich. 658, 179 NW 

85. White v. Wadhams, supra. 

[a] Tllustration.—Where a certif- 
icate of deposit representing part- 
nership funds was issued in the name 
of a person who had no knowledge 
that disposition thereof had been en- 
joined, in a partner’s action for ac- 
counting, and who received the ben- 
eficial use of no part of the funds, 
and who caused the proceeds to be 
collected and turned over to the co- 
partner’s transferee, such person was 
not liable for the original balance 
due on the accounting. White v. 
Wadhams, 211 Mich. 658, 179 NW 245. 

86. Goldman y. Manistee Cir. 
Judge, 155 Mich. 47, 118 NW 600. 

87. Appointment of receiver: 

In action: 

Between partners other than for 
dissolution or accounting see su- 
pra § 272. 

By or against surviving partner or 
representatives of deceased part- 
ner see supra § 707. 

Where firm dissolved by death see 

supra § 621. 

Receivers generally see Receivers 
[34 iat IE 

88. Ala.—Gomez vy. Higgins, 130 
Ala. 493, 30 S 417. 

Kan. — Apple v. Smith, 106 Kan. 717, 
190 P 8, 105 Kan. 732, 185 P 903 [cer- 
tiorari den 254 TWasn636 mem, 41 SCt 
9 mem, 65 L. ed. 450 mem]. 

La.—In re Liquidation of Mitchell- 
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4 Paige 


Where a partner is enjoined, 
in general terms, from intermeddling with the prop- 
erty and effects of the firm, it is not a breach of 
injunction for him to give a confession of judgment, 
for a debt bona fide due to a ereditor of the firm, 
for the purpose of enabling such ereditor to obtain 
a preference in payment by levying upon the part- 
nership effects,S? or to contract or deal with cred- 
itors, who are not parties to the accounting suit and 
are in no way interested in it, so as to give such 
of them as he sees fit a preference or priority, when 
this does not interfere with the rights of the part- 


A third person who know- 
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thereof.’® 


Borne Constr. Co., 145 La. 379, 82 8S 


377; Gridley v. Cone: 2 La. Ann 
87; Buhr v. Levy, 2 La. A. (Orleans) 
47. 


Mich.—Dolenga v. Lipka, 224 Mich. 
276, 195 NW 90. 

Minn.—Swanson vy. Lindstrom, 151 
Minn. 19, 185 NW 950. 

Mo.—Cox v. Volkert, 86 Mo. 505. 

N. Y.—McElvey v. Lewis, 76 Ney. 
373 [aff 44 N. Y. Super. 561];- Al- 
ford v. Berkele, 29 Hun 633. 

Pa.—Nolan v. Nolan, 8 LackLegN 
291; Spencer v. Hmery, 8 LackLegN 


278. 
Tex.—Shulte v. Hoffman, 18 Tex. 
Webb v. Allen, 15 Tex. Civ. A. 
342. 
dis Chis D: 


678; 
605, 40 SW 
rye eg tage v. Reed, 


Ont.—Merriam v. Kenderdine Real- 
ty Co., 9 OntWN 35 [app allowed on 


other grounds 34 Ont. L. 5638, 9 Ont 
WN 129, 25 DomLR 3751. 
Que.—Bithell v. Bithell, 17 Que. 


— 440 (court may appoint liquida- 
tor). 

“It is competent for a court of eq- 
uity to appoint a receiver in winding 
up a partnership and in making a 
disposition of partnership assets.” 
Apple v. Smith, 106 Kan. 717, 190 P 
8 105 Wan) 732, 185) Pe90s= icertiorari 
den 254 U. S. 636 mem, 41 SCt 9 mem, 
65 L. ed. 450 mem]. 

“Clearly, the court in dissolving 
the partnership and fixing the rights 
of the parties in the partnership prop- 
erty, had the right to appoint a re- 
ceiver to carry out the judgment by a 
sale of the property and a division 
of the proceeds.” Leyhe v. McNa- 
mara, (Tex. Civ. A.) 230 SW 450, 453 
[writ of error dism (Commn. A.) 243 
SW 1074). 

[a] A necessary incident to com- 
wlete relief.—The equitable jurisdic- 
tion which courts exercise over part- 
nerships is a necessary outgrowth 
of the jurisdiction over accounting, 
and the remedies of dissolution and 
receivership are incidents necessary 
to final and complete relief. Walsh 
v. St. Paul School Furniture Co., 60 
Minn. 397, 62 NW. 383. 

[b] “If the only surviving part- 
ner in a copartnership dies, it is com- 
petent and may be necessary for a 
court of equity to take charge of 
the assets of the firm and have its 
affairs wound up by the appointment 
of a receiver.’ Gomez v. Higgins, 
130 Ala. 498, 499, 30 S 417. 

{c] A receiver appointed in an- 
other jurisdiction may be appointed 
in the state upon giving a bond for 
the discharge of his duties there. 
ae v. Underwood, 4 NYCivProc 

ti 

{d] Estoppel to question power.— 
Where a partnership was dissolved 
by the death of a partner, and one 
of the original partners, who was ap- 
pointed a receiver, completed the 


-partnership’s contract under an ar- 
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ingly assists a partner in violating an injunction may 
be held liable for such violation,’* but it is other- 
wise as to one who had no knowledge of the in- 
junction and received no benefit from the violation 


An ex parte injunction restraining the managing 
partner from taking 
lecting money due the partnership, conducting the 
business, or transferring or conveying any property 
of the partnership, has been held to be a nullity.*® 

[§ 929] c. Receivership*’—(1) Power of Court. 
In a suit for partnership dissolution and settlement, 
or for an accounting after dissolution, a court of 
equity has ample power to appoint a receiver,** at 
any stage of the action,®? provided there is a show- 
ing of facts justifying such action;°° but the ap- 
plieation for such appointment is addressed to the 
diseretion of the court.®? 
sults in transferring to an officer of the court the 


possession of the assets, col- 


As the appointment re- 


rangement acquiesced in by the or- 
iginal partners, their representatives, 
ereditors, and the party which had 
let the contract, at great benefit to 
the partners and creditors alike, they 
could not be heard, on opposition to 
his final account, to complain that _ 
the court had no power to appoint a 
receiver. In re Liquidation of Mitch- 
ell-Borne Constr. Co., 145 La. 379, 82 
Sie 

[e] Legal title in defendant.—The 
fact that defendant, in an action for 
an accounting of a partnership, had 
the legal title to the partnership prop- 
erty, was no obstacle to the appoint- 
ment of a receiver, where the com- 
plainant partner had paid money in- 
to the firm, and the profits, in which 
complainant had an interest, had 
been converted by defendant to his 


own use. Brooke v. Tucker, 149 Ala. 
96, 43 S 141. 
{f] Where dissolution is not 


sought of a partnership between a 
native and an alien enemy, but only 
the appointment of a comptroller to 
take charge of the business during 
the war, the court has no jurisdic- 
tion to appoint a receiver. Re Kop- 
pers Coke Oven, etc., Co., [1914] W. 
N. 450. 

89. Merriam v. Kenderdine Realty 
Co., 9 OntWN 35 [app allowed on 
other grounds 34 Ont. L. 563, 9 OntWN 
129, 25 DomLR 375]. 

90. Huigens v. Crilly, 43 S. D. 371, 
374, 179 NW 10. 

“The necessity for the appointment 
of a receiver pending suit must clear- 
ly appear from the facts stated. 
Where a showing has been made that 
might justify the court or a judge 
thereof in appointing a receiver, it is 
then a discretionary matter for the 
court to determine whether, under 
the circumstances shown, a receiv- 
er should be appointed pending suit.” 
Huigens v. Crilly, supra. 

[a] Questions to be determined.— 
“In an action for the dissolution of 
a copartnership and for the appoint- 
ment of a receiver to wind up the 
firm affairs, the only questions nec- 
essary to be determined preceding 
the appointment of a receiver are: . 
(1) The existence of the alleged co- 
partnership; and (2) the facts nec- 
essary to vest in the court jurisdic- 
tion of the controversy.” Norton v. 
Sperry, 113 Minn. 447, 129 NW 843. 

[b] Averment of consent.—The 
appointment of a receiver is not jus- 
tified where there is no averment in 
the bill of any facts showing the 
necessity for such appointment, and 
nothing which can be construed into 
a consent by the parties to such ap- 

pointment. Jordan v. Jordan, 121 
ee 419,25 S°855: 

P When receiver appointed see infra 
S$) Yo 


91. Ala.—Gillett v. Higgins, 142 
Ala. 444, 38 S 664. 
13 Cal. 


Cal.— Whitley v. Bradley, 
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control of the firm’s affairs, and in preventing all 
other persons from taking part in their management, 
the court is never anxious to exercise this power,?? 
especially if the partners have once agreed as to 
the manner in which the partnership shall be set- 


A. 720, 110 P 596; Silviera v. Reese, 
%.@al.- Unrep, ‘Cas.:112,-71 P-615; 

Ga.—Pritchett v. Kennedy, 140 Ga: 
248, 78 SE 902. 

La.—Meyer v. Meyer, 116 La. 456, 
40 S 794; McNair v. Gourrier, 40 La. 
Ann. 353, 4 S 310; Pratt v. McHatton, 
11 La. Ann. 260; Buhr v. Levy, 2 La. 
A. (Orleans) 47. 

Minn.—Swanson v. Lindstrom, 151 

Minn. 19, 185 NW 950; Dahoot v. Col- 
by, 146 Minn. 470, 177 NW 7638; Bacon 
v. Engstrom, 129 Minn. 229, 152 NW 
264, 537; Albrecht v. Diamon, 125 
Minn. 283, 146 NW 1101, 1102 [cit 
Cyl: 
-N. J.—Rhodes v. Wilson, (Ch.) 19 
A 732; Wilson v. Fitcher, 11 N. J. 
Hq Birdsall! v.iColie, 10% Need. 
Eq. 63. 

N. Y.—Dunham v. Jarvis, 8 Barb. 
88,62" Edm. ‘Sel. 1Cas.,, 1453 -Pratt + v- 
Underwood, 4 NYCivProc 167; 
retson v. Weaver, 3 Edw. 385. 

N. D.—Ingwalson vy. Aney, 54 N. 
D. 627, 210 NW 498. 

Okl.—Moran v. Park, 93 Okl. 201, 
220 PP 589. 

Pa.—Berardi v. Benson, 29 Pa. Dist. 
12; Porterfield v. Bayer, 31 Pa. Co. 
17 


Gar- 


Porto Rico.—Schluter v. Texidor, 26 
Porto Rico 97. 

S. D.—Huigens v. Crilly, 43 8S. D. 
de 179 NW 10. 


. Va.—Bartlett v. Boyles, 66 W. 
Va. 327, 66 SE 474. 
Eng.—Pini v. Roncoroni, [1892] 1 


Chy633'; 
Rep. 163. 

“The court having directed that 
the partnership be dissolved, and hav- 
ing stated the accounts between the 
parties and determined their respec- 
tive rights in the partnership prop- 
erty, it was within the discretion of 
the court to appoint a receiver to 
carry its judgment into effect by dis- 
posing of the property and distribut- 
ing its proceeds as directed therein.” 
Swanson v. Lindstrom, 151 Minn. 19, 
20, 185 NW 950. 

[a] Discretion not abused.— 
Where, in a suit for the dissolution 
ot a firm and for an accounting and 
a@ receiver, there was evidence of an 
original agreement and intention of 
the parties to form a firm to carry 
on a business until the same should 
be transferred to a corporation to be 
formed, and that the firm conducted 
the business for a time, and that the 
corporation which was formed never 
acquired the property and business, 
and that one of the parties denied 
the existence of the firm and exclud- 
ed the others from participating 
therein, the court did not abuse its 


Tippetts v. Phillips, 1 Wkly. 


diseretion in appointing a _ receiver. 
Whitley v. Bradley, 138 Cal. A. 720, 
LITO oP 1596: 

92. U. S.—Cary v. Dalhoff Constr. 


Co., 126 Fed. 583; Devereux v. Flem- 
ing, 47 Fed. 177. 

Cal.—Whitley v. Bradley, 138 Cal. 
TAS 203 pel OPE 59.6) 

Ind.—Bufkin y. Boyce, 104 Ind. 53, 


3 NE 615. 

Iowa.—Loomis v. McKenzie, 31 
Iowa 425. 

La.—Meyer v. Meyer, 116 La. 456, 
40 S 794. 

Mich.—Morey v. Grant, 48 Mich. 
326, 12 NW 202. 

Mont.—Masterson v. Hubbert, 54 
Mont. 613, 173 P 421. 

N. J.—Hard v Klaus, 9 N. J. L. 
370; Moies v. O'Neill, 23 N. J. Eq. 
LOR AM COXOV we eters, a. INV Je Gis o; 
Wilson iy. Hitcher) 1 VN. Js ng.) Ta: 
Birdsall vy." Colie, 10: (N. J. ‘hq. 163: 
Rhodes v. Wilson, (Ch.) 19 A 732. 


N. Y.—Buchanan v. Comstock, 57 
Barb. 568; Dunham v. Jarvis, 8 Barb. 
88, 2 Edm. Sel. Cas. 145. 
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Tex.—Webb v. Allen, 15 Tex. Civ. 
A. 605, 40 SW 342. 

Wash.—Smith v. Brown, 50 Wash. 
240, 96 P 1077; Wales v. Dennis, 9 
Wash. 308, 87 P 450. 

W. Va.—Kaufman v. Catzen, 100 W. 


Va. 79, 130 SE 292. 
Hamilton, Anstr. 


Eng.—Oliver v. 

453, 145 Reprint 933; Baxter v. West, 
28 Le ke Ch169; Waters: v. Taylor, 2 
Ves. & B. 299, 35 Reprint 333, 15 Ves. 
Jr (10, 33 Reprint, 658; Carlen y. 
Drury, 1 Ves. & B. 143, 35 Reprint 61. 

N. B.—Burden v. Howard, 2 N. B. 
Eq. 461. 

“The courts should be cautious in 
appointing receivers with respect to 
copartnership business and particu- 
larly where the contract is denied 
and the business is not definitely de- 
fined, which is the case here.” Han- 
nevig v. Lougheed, 180 App. Div. 579, 
584, 167 NYS 785. ; 

“Where a dissolution has taken 
place, a court of chancery will not 
take upon itself the administration 
of the partnership assets, unless 
there is some mismanagement or im- 
proper conduct on the part of the 
person against whom the relief is 
sought.” Bufkin v. Boyce, 104 Ind. 
53, 58, 3 NE 615. 

[a] Successful management by de- 
fendant.—In a- proceeding by one 
claiming to be a partner, the courts 
should be cautious in appointing re- 
ceivers with respect to the alleged 
copartnership business, where the 
partnership is denied and the business 
has been very successful, due to the 
genius and ability of defendant, as 
the property might be placed in the 
hands of untried and inexperienced 
receivers. Armstrong v. Rickard, 199 
App. Div. 880, 192 NYS 502. 

When receivership denied see 
fra. §. 930. 

93. Ind.—Bufkin v. Boyce, 104 Ind. 
Hoy oT DEeOL 5. 

Md.—Heflebower v. Buck, 64 Md. 
15, 20 A 991; Drury v. Roberts, 2 
Md. Ch. 157. 

Mich.—Simon v. Schloss, 48 Mich. 
233, 12 NW 196. 

N. J.—Parkhurst v.. Muir, 7. N.-J. 
Eq. 307. 

N. Y.—Meyer v. Reimers, 30 Misc. 
807, 68 NYS 681 [aff 49 App. Div. 
638 mem, 63 NYS 1112 mem]; Rice 
v. Baggot, 4 Silv.. Sup. 383, 7 NYS 
518 [aff 130 N. Y. 636 mem, 29 NE 
151 mem]; MacDonald v. Trojan But- 
ton-Fastener Co., 10 NYS 91. 

Eng.—Law v. Garrett, 8 Ch. D. 26. 

{a] Ilustration.—Where articles 
of partnership provided a method for 
winding up the affairs of a firm on 
termination by lapse of time, and de- 
fendant followed such method, which 
plaintiff refused to observe, and it 
appeared that plaintiff owned no part 
of the partnership property, but was 
deeply in debt to it, the court erred 
in appointing a receiver in plaintiff's 
action for an accounting. Hoffman 
v. Hauptner, 135 App. Div. 148, 119 
NYS 1022. 


in- 


94. Ala.—Duke v. Allen, 204 Ala. 
15, 85 S 286; Gomez v. Higgins, 130 
Ala. 493, 30 S 417; Jordan v. Jor- 


dan, 121 Ala. 419, 25S 855. 
Cal.—Williamson v. Monroe, 3 Cal. 
383. 


Iowa.—Crim v. Crim, 194 Iowa 1137, 
191 NW 157. ° 

La.—Meyer v. Meyer, 116 La. 456, 
40 S 794. 


Mont.—Masterson v. Hubbert, 54 
Mont. 613, 173 P 421. 

N. Y.—Kirkwood v. Smith, 64 App. 
Divi 615,.72 NYS.291, 

Pa.—Berardi v. Benson, 29 Pa. Dist. 
12; McGlensey v. Cox, 1 Phila. 387. 

Porto Rico.—Schluter y. Texidor, 
26 Porto Rico 97. 


[§ 930] (2) When Receivership Denied. 
court will refuse to appoint a receiver of partner- 
ship property where it is not shown that such ap- 
pointment is necessary®* for the protection of prop- 


ad 
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The 


Tex.—Sanborn v. Nelson, (Civ. A.) 
134 SW 855. 

Wash.—Smith v. Brown, 50 Wash. 
240, 96 PB 1077. : 

Ont.—Busch vy. Keighley, 17 Ont 
WN 28. 

Que.—Laurendeau y. Lecroix, 32 
Que. Super. 417. 

[a] Appointment not made as of 
course.—The rule that on a bill tor 
closing the affairs of a partnership, 
which is admitted to have been dis- 
solved, the appointment of a receiv- 
er follows as a matter of course has 
not been adopted itt New Jersey. Na- 
BONS v. Bacon, 75N. J. Eq. 401, 72 A 

od. 

[b] Appointment not necessary.— 
(1) Where, in an action for dissolu- 
tion of a partnership and for an ac- 
counting, it appeared that defend- 
ant had entire management of the 
partnership, business, that it had been 
very successful and large profits had 
been made, that plaintiff had drawn 
more profits than defendant, that 
proper books of account were kept, 
that no moneys were paid out with- 
out a voucher, that defendant was 
financially responsible, and _ that 
plaintiff was financially irrespon- 
Sible, there was no necessity for 
the appointment of a receiver be- 
fore final judgment. Cohn y. Wahn; 
132 App. Div. 849, 117 NYS 633. (2) 
In an action between partners for 
an accounting and recovery of the 
amount due them, no claim being 
made that defendant was not respon- 
sible or able to respond to any judg- 
ment which plaintiffs might recover, 
and no dissolution of the partnership 
being asked, the appointment of a re- 
ceiver pending the action to take 
charge of the partnership property 
was unauthorized. Greenwald v. 
Gotham-Attucks Music Co., 118 App. 
Div. 29, 103 NYS 128, 38 NYCivProe 
494. (3) A receiver will not be ap- 
pointed on account of fraudulent 
statements in sale of part of a busi- 
ness, continuing fraudulent misap- 
propriation of money by a solvent 
partner or lack of harmony between 
partners, where complainant is not 
denied participation in the business. 
Masterson v. Hubbert, 54 Mont. 613, 
173 P 421. .(4) In a suit by a part- 
ner against a cdpartner for an ac- 
counting, it appeared that a_part- 
nership to publish a book had been 
formed by the:partner and copartner 
and two others, that the two trans- 
ferred their interests to a third per- 
son, that the copartner insisted that 
such transfer terminated the part- 
nership, and that he subsequently 
took the business into his own hands 
and refused to recognize the partner. 
There was nothing to show that the 
copartner was insolvent, nor that a 
receiver would aid in determining 
the amount due the partner, should it 
be ascertained that he was entitled 
to a share in the enterprise, and the 
appointment of a receiver would work 
a positive injury to the enterprise. 
It was held that a necessity for such 
appointment was not shown. Smith 
v. Brown, 50 Wash, 240, 96 P 1077. 
(5) In an_ actions’ for ‘dissolution, 
where the facts do not show that 
any fraudulent conduct on the part 
of a partner can take place before 
a hearing on the matters in dispute, 
it is: error to appoint a receiver ex 


parte. Gonzalez v. Benitez, 29 Porto 
Rico *281. 
{c] “A mere difference of opinion 


of partners as to the management of 
the partnership is in itself not a 
sufficient warrant for the appoint- 
ment of a receiver.” Crim vy. Crim, 
194 Iowa 1187, 1139, 191 NW 157. 

[ad] The mere fact that a dissolu- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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erty rights®® or interests of the parties,®® and that 
there is danger of loss unless a receiver be ap- 
pointed.®* It has been held proper to refuse to ap- 
point a receiver where the partner in possession of 
the assets is responsible and the assets are inade- 
quate to bear the expense of a receiver;®® where 
there does not appear to be any property for the re- 
ceiver to take into his possession;®® where defend- 
ant has not been guilty of any breach of partnership 
where the business is being liquidated, on 
expiration of the partnership, in accordance with 
the provisions of the partnership agreement;? and 
where there are no debts, and the accounts of the 
parties have been definitely settled by the court, 
and nothing will be coming to plaintiff who seeks the 
A receiver will not be 
appointed where it does not appear that the part- 
nership should be dissolved,* nor will a receiver be 
appointed to take possession of firm assets in a 
Where neither of the individ- 


duty ;+ 


appointment of a receiver.® 


foreign jurisdiction.® 


tion of a partnership is demanded by 
one partner is an insuificient reascn 
for the exercise by the court of its 
power under the statute to appoint a 
liquidator; the power should not be 
exercised unless good and sufficient 
reasons are disclosed. Laurendeau 
v. Lecroix, 32 Que. Super. 417. 

[e] Where a bond might be re- 
quired of defendant partners, under 
the statute, if their financial condi- 
tion is such as to require it for the 
protection of plaintiff, suing for an 
accounting, there is no necessity for 
& receiver. Hannevig v. Lougheed, 
180 App. Div. 579, 167 NYS 785. 

95. Albrecht v. Diamon, 125 Minn. 
283, 286, 146 NW 1101 [cit Cyc]; Dun- 
ham v. Jarvis, 8 Barb. (N. Y.) 88, 2 
Edm. Sel. Cas. 145. 

96. Bard v. Bingham, 54 Ala. 463; 
Albrecht v. Diamon, 125 Minn. 283, 
286, 146 NW 1101 [cit Cyc]; 
vy. Bacon, 75 N. J. Eq. 401, 72 A359; 
Birdsall v. Colie, 10 N. J. Eq. 63. 

97. Meyer v. Meyer, 116 La. 456, 
40 S 794; Sarasohn v. Kamaiky, 110 
App. Div. 713, 97 NYS 529; Goulding 
v. Bain, 6 N. Y. Super. 716; Curtin v. 
Moroney, 117 Okl. 276, 277, 246 P 232; 


Huigens v. Crilly, 43 S. D. 871, 179 
NW 10. 
‘Tt is not error for the court to 


refuse to appoint a receiver in an ac- 
tion between partners... where it 
is not shown that the property in- 
volved is in danger of being lost, 
removed, or materially injured.” 
Curtin v. Moroney, supra. 

{a] Insufficient showing.—A veri- 
fied complaint in an action for dis- 
solution of a partnership, simply al- 
leging that ‘‘plaintiff desires to have 
the affairs of said partnership wound 
up... and that differences have 
arisen between the ‘parties in refer- 
ence thereto, and it is impossible for 
the said parties to wind up said af- 
fairs themselves,” is insufficient to 
entitle plaintiff to the appointment of 
a receiver pending suit. ‘ Huigens v. 
Grilly 43 SAD e301, 88) 84m ATG, 
NW 10 (‘There is nothing in this 
complaint which tends in the slight- 
est degree to show that the part- 
nership property is in any danger of 
being lost, removed, or materially in- 
jured, or that tends to show the ex- 
istence of any other equitable ground 
that would authorize such appoint- 
ment of a receiver. There is noth- 
ing tending to show any breach of 
duty or any misconduct of any kind 
on the part of defendants. For all 
the court knows, the ‘differences’ men- 
tioned in the pleading might have 
been caused by the wrongful acts 
or demands of plaintiff’). 

[b] All firm property in custodia 
legis.—In suit, for the dissolution of 
a partnership, where all the prop- 
erty alleged by plaintiff to belong to 
the partnership has been replevied 
and is in the hands of the sheriff, 


Nathan-* 
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ing appointed.” 


a receiver will not be appointed be- 
fore final decree, there being no dan- 
ger that the property will be lost, 
injured, or destroyed. Gianuso vy. 
Weiss, 191 NYS 118. 

(CN: F.€hs) 


98. Rhodes v. Wilson, 
PQ Aree 2. 

99. Lowther v. Lowther, 105 App. 
Div. 638, 94 NYS 159. 
sae Wilson v. Fitcher, 11 N. J. Eq. 

2. Meyer v. Reimers, 30 Misc. 307, 
68 NYS 681 [aff 49 App. Div. 638 
mem, 63 NYS 1112 mem]. 

[a] Tllustration.—Where, by a 
firm agreement, the business, on the 
expiration of the partnership, is to 
be liquidated jointly by the general 
partners and an appointee of the spe- 
cial partners, a receiver will not be 
appointed for the partnership because 
one of the general partners and such 
appointee refuse to allow the othe: 
general partner to act alone in liqui- 
dating the partnership. Meyer v. 
Reimers, 30 Misc. 307, 68 NYS 681 
[aff 49 App. Div. 688 mem, 63 NYS 
1112 mem]. 

38. Albrecht v. Diamon, 125 Minn. 
283, 286, 146 NW 1101 (‘A receiver- 
ship would add expense and ruin a 
going business, without helping any- 
body, as there were no creditors, and 
when the receiver sold the assets and 
deducted his fees and expenses the 
entire balance would go to defend- 


ant’’). 

4 WRische v. Rische, 46 Tex. Civ. 
A. 28, 25, 101 SW 849; Kaufman v. 
Catzen, 100.W. Va. 79, 130 SE 292. 
See Greenwald v. Gotham-Attucks 
Musie Co., 118 App. Div. 29, 103 NYS 


ving 38 NYCivProc 494 (supra note 


“A receiver will not be appointed 
unless the matters alleged will ulti- 
mately entitle the ‘complainant to 
a dissolution of the partnership.” 
Rische v. Rische, supra. 

5. Harvey v. Varney, 104 Mass. 
ae Bush v,. Keighley, 17 OntwWN 


6. Smith v. Smith, 179 Iowa 1365, 
1370, 160° NW 756 [cit Cyc]: © 
7. Valentine v. Muir, 121 NYS 704. 


8. Hobart v. Ballard, 31 Iowa 521, 
522; Armstrong v. Rickard, 199 App. 
Div. 880, 192 NYS 502; Rische v. 


pics 46 Tex. Civ. A. 23, 25, 101 SW 

“To entitle the plaintiff to the ap- 
pointment of a receiver, it must ap- 
pear that there was a partnership 
completed, so far as to entitle him 
to a participation in the profits. It is 
this right to a participation in the 
profits, and the danger that one part- 
ner might not, during the pendency 
of an action for dissolution, honest- 
ly and fairly account to his copart- 
ner for the same, which constitutes 
the principal reason for the appoint- 
ment of a receiver.’’ Hobart v. Bal- 
lard, supra, 
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ual partners nor the firm is insolvent and there is 
no manifestation of any disposition to defeat ered- 
itors or of any purpose on the part of either part- 
ner to take advantage of the other, the mere fact that 
the partners are unable to agree upon an adjustment 
of the affairs is not a sufficient reason for the ap- 
pointment of a receiver.® 
accounting of a firm engaged in the brokerage busi- 
ness, it appeared that the appointment of a re- 
ceiver would destroy the use by defendant of his 
seat on the stock exchange, it was held that he should 
be permitted to give bond in heu of a receiver be- 


Where, in a suit for an 


A partnership must exist or have existed in order 
to warrant the appointment of a receiver,® and a 
mere agreement to form a partnership and breach 
thereof is not sufficient to warrant such relief.® 
Where the existence of the partnership is denied 
and is in doubt, a receiver will-not ordinarily be 
appointed? in the absence of proof of the insol- 


“Before a receiver can be appointed 
in cases between members of a part- 
nership the due existence of the part- 
nership must be established either 
by the admission of the defendant, or 
by other competent testimony.” 
Rische v. Rische, supra. 

9. Hobart v. Ballard, 31 Iowa 521; 
Maxa v. Jones, 148 Md. 459, 129 A 
652; Armstrong v. Rickard, 199 App. 
Div. 880, 192 NYS 502 (facts. set up 
in affidavits held to show nothing 
more than a mere agreement to en- 
gage in a partnership or joint ven- 


ture); Simms vy. Brouse, 10 Phila. 
Ca) 13. A 
[a] Illustration.—A bill, not seek- 


ing a dissolution and winding up of 
a partnership, but asking the court 
to enforce a partnership agreement 
by earrying on the business through 
a receiver, cannot be maintained, 
Since it is beyond the jurisdiction of © 
the court to appoint a receiver to en- 
gage in a business not yet started, 
and with no established prospects. 
Maxa v. Jones, 148 Md. 459, 129 A 


652. : 

10. U. S.—Rowland y. Auto Car 
Co., 13838 Fed. 835. 

Ala.—Irwin y. Everson, 95 Ala. 64, 
10 S 320. 

Alaska.—Connors v. Olsen, 5 Alas- 
ka 111, 113 [quot Cyc]. 

Del.—Baker v. Conway, (Ch.) 135 
A 596, 597 [cit Cyc]. 
near ie oe v. Townsend, 74 Ill. A. 

N. Y.—Armstrong v. Rickard, 199 
App. Div. 880, 192 NYS 502; Kirk- 
wood v. Smith, 64 App. Div. 615, 72 
NYS 291; Day v. Dow, 46 App. Div. 
148, 61 NYS 793; Goulding v. Bain, 6 
N. Y. Super. 716; Bimberg v. Wagen-. 
hals, 53 Mich. 13, 102 NYS 925; Mc- 
Carty v. Stanwix, 16 Mise. 132, 38 
NYS 820. 
yee ee v. Buchanan, 3 Brewst. 

W. Va.—Wood v. Wood, 50 W. Va., 
570, 40 SE 416. 

Que.—Michaud vy. Thibodeau, 63 
Que. Super. 264, 31 RevLleg 334. 

{a] Illustration.—On a motion by 
a member of an alleged theatrical 
partnership for the appointment, be- 
fore judgment in an action for the 
dissolution of such partnership, of 
a receiver of such partnership, the 
evidence was conflicting as to the ex- 
istence of the partnership. Neither 
the complaint nor the moving affi- 
davit contained any averments of 
fraud, mismanagement, or misappro- 
priation of assets by defendants. The 
affidavit alleged merely that depo- 
nent believed that, unless a receiver 
was appointed, the profits of the busi- 
ness would all be misappropriated 
by defendants, but set forth no facts. 
Defendants were financially responsi- 
ble and alleged in their opposing af- 
fidavit facts showing that they would 
be irreparably damaged if a receiver 
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vency of the parties in possession,!? or unless the 
court is satisfied that the funds or property claimed 
to belong to the partnership is in danger. 

Where a partnership has been dissolved by death 
of a partner and the surviving partner is settling 
its affairs, a receiver will not be appointed, against 
his opposition, unless there is clear evidence of mis- 


management or improper conduct 


that by reason of his insolvency or other circum- 
stances the rights of the deceased partner’s estate 


are endangered.1? 


_ Delay in bringing suit for a partnership account- 
ng, although it may not be sufficient to constitute 
se laches as will bar the right to final relief, may 


be sufficient to deprive plaintiff of 


was appointed. It was held that 
the existence of the partnership be- 
ing’ in doubt, and there being an en- 
tire absence of competent proof of 
fraud or mismanagement, or that 
plaintiff would suffer irreparable in- 
jury, a receiver would not be ap- 
pointed. Bimberg v. 53 
Mise. 13, 102 NYS 925. 

Appointment not precluded by de- 
nial of partnership see infra § 931. 

11. Rowland v. Auto Car Co., 1338 
Fed. 835; Irwin v. Everson, 95 Ala. 
64, 10 S 320; Baker v. Conway, (Del. 
Cho)r L3arA 596.90" wheiteCy cle eArm= 
strong v. Rickard, 199 App. Div. 880, 
192 NYS 502; ‘Day v. Dow, 46 App. 
Div 143; 6b NYS 7934.) Bimbers: -v. 
Wagenhals, 538 Misc. 13, 102 NYS 


925. 

12. Rowland v. Auto Car Co., 133 
Fed. 835; Connors v. Olsen, 5 Alaska 
111, 113 [quot Cye]; Goulding v. Bain, 
6 McCarty v. Stan- 


. Super. 716; 
wix, 16 Mise. 132, 38 NYS 820; Wood 


v. Wood, 50 W. Va. 570, 40 SE 416. 


Wagenhals, 


13. Cal,—Painter v. Painter, 36 P 
865. 

La.—Helme v. Littlejohn, 12 La. 
Ann. 298. 


* Mich.—Comstoeck y. McDonald, 113 
Mich. 626, 71 NW 1087. 

Minn.—Helgerson y. Dart, 162 Minn. 
521, 203 NW 229. 

N. Y.—Booth v. Smith, 79 Hun 384, 
29 NYS 790; Brown v. Finch, 63 Hun 
235, 17 NYS 805, 28 AbbNCas 36 [aff 
133 N. Y. 671 mem, 31 NE 625 mem]; 
Dawson v. Parsons, 21 NYS 212 [aff 
20 NYS 65, and app dism 137 N. Y. 605 
mem, 33 NE 482 mem]. 

N. C.—People’s Nat. Bank v. Hod- 
gin, 129 N. C. 247, 39 SE 959. 

Pa.—Diehlmann v. Woller, 24 Pa. 
Dist. 673; Holden v. McMakin, 1 
Pars. Eq. Cas. 270. 

: Wis.—Jennings v. Chandler, 10 Wis. 
1: 

Eng.—Madgwick v. Wimble, 6 Beav. 
495, 49 Reprint 917; Fraser v..Ker- 
shaw, 2 Kay & J. 496, 69 Reprint 
878. 
Ont.—Bilton v. Blakely, 6 Grant Ch. 
575. 

[a] TIllustration.—Where the sur- 
viving partner continued to look after 
partnership affairs, collected ac- 
counts, and applied the sums collect- 
ed on partnership indebtedness, thus 
reducing such indebtedness substan- 
tially, an application for a receiver- 
ship made by the representative of 
the deceased partner was properly re- 
fused. Helgerson v. Dart, 162 Minn. 
521, 203 NW 229. 

[b] Substitution of surviving 
partner as receiver.—Where, upon the 
death of a partner, a receiver has been 
appointed ex parte, on application 
of his executors, in the absence of 
the surviving partner, the appoint- 
ment will be modified on the latter’s 
application so as to substitute him 
as receiver, on the ground that until 
it is shown that a partner should no 
longer be allowed to manage firm 
affairs, the court will not interfere 


with him. Keating v. Olsen, (Yukon 
T.) 2 WestLR 497. 
14. Baker v. Conway, (Del. Ch.) 


-- 
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on his part, or 


the right to the 


135 A 596. 

{a] Illustration.—-Where plaintiff, 
seeking an accounting as partner in 
an amusement business, did not bring 
suit until a year after he was ad- 
vised that his status as a partner 
was repudiated by defendants, and 
defendants were solvent, and the evi- 
dence did not sustain plaintiff’s ex- 
cuse of lack of funds to start the 
suit, and the suit was brought in the 
midst of thexbusy ‘Season in the 
amusement business, plaintiff was not 
entitled to have a receiver appointed 
pendente lite. Baker ‘vv. Conway, 
(Del Che) “135 MAb 916. 


eee Choppin v. Wilson,'27 La. Ann. 
4, 
6s .Ga: 140 
Ga. 248, 78 SE 902. : 
Ind.—Robbins v. Reed, 174 Ind. 


291, 91 NE 921- 
(a v. Robinson, 21 Md. 
30. 
Mass.—Steele v. Estabrook, 232 
Mass. 432, 122 NE 562. 
Mich.—Dolenga v. Lipka, 224 Mich. 


276, 195 NW 90. 
Miss.—Reid v. Freed, 100 Miss. 
48, 56 S 278. 


N. J.—Sieghortner v. Weissenborn, 
aoe - J. Eq: 172 [mod 21 N. J: Haq; 

3 
eo Y.—McElvey v. Lewis, 76 N. Y. 
. W. Va.—Vaughan v. Vaughan, 101 
Wi... Via. 561,°133) SH 1583) “McMahon 
v. McClernan, 10 W. Va. 419. 

Ont.—Merriam v. Kenderdine Real- 
ty Co., 9 OntWN 35 [app allowed on 
other grounds 34 Ont. L. 563, 9 Ont 
WN 129, 25 DomLR 375]. 

Que.—Bonneville v. Salvas, 49 Que. 
Super. 253 (sequestrator). 

[a] Circumstances showing neces- 
sity.—Two partners, owning timber- 
land and a sawmill, formed a part- 
nership with a third person, who had 
no capital, but who was to operate 
the mill, share in the net profits, 
and account with the owners. The 
third partner purchased timber with- 
out the consent of the others, oper- 
ated a store without their consent 
and at a loss, caused the expenses to 
be largely in excess of the gross in- 
come from the mill, improperly used 
money furnished by his partners, 
failed to furnish proper accounts oy 
pay rolls as a basis for a settlement 
with the employees, and refused to 
deliver up the possession of the mill 
to his partners. On a bill for a dis- 
solution of the partnership, it was 
held that a receiver: was necessary 
to manage the business and settle she 
rights of the parties. Reid v. Freed, 
100 Miss. 48, 56 S 278. 

[b] Receivership not prevented by 
injunction bond.—A obtained an in- 
junction restraining B from _ inter- 
meddling in the mercantile business 
of A, on the ground that B had been 
an employee of A and had been dis- 
charged, and A gave an injunction 
bond to pay all damages which might 
accrue to B by reason of his dam- 
ages in the action. Subsequently B 
sued for a dissolution of an alleged 
partnership between himself and A, 
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appointment of a receiver pendente lite.!4 

Levy on partner’s interest. The fact that an exe- 
cution creditor of a partner has levied on the part- 
ner’s interest in the partnership does not authorize 
the appointment of a receiver to liquidate the part- 
nership affairs.t® 

[$ 931] (3) When Receiver Appointed. 
ceiver will be appointed in a partnership suit for 
dissolution and accounting or accounting after dis- 
solution where this is necessary for the protection 
of the rights and interests of the partners.*® 
been held proper to appoint a receiver where there 
is a serious disagreement among the partners con- 
cerning the management of the partnership affairs 
during the period “of settlement ;** where there has 


A re- 


It has 


and for a ea take charge of 
the business, B alleging that A was 
without mercantile experience and 
was dissipating the business. It was 
held that the bond given did not af- 
ford B adequate relief, and hence did 
not preclude the appointment of a 


receiver. Robbins v. Reed, 174 Ind. 
291, 91 NE 921. 
{c] BReceivership of corporate 


stock.—Where stockholders in two. 
corporations so managed the affairs 
thereof as to become virtually a part- 
nership, managing the companies 
solely for their own bencfit and en- 
deavoring to buy its outside stock 
that they might acquire legal title, 
and one of such quasi partners died, 
the other, suing the corporations and 
decedent’s successors for an account- 
ing, was entitled to a receivership of 
the stock of the corporations in the 
hands of decedent’s successors for 
sale and division of the proceeds be- 
tween decedent’s estate and himself. 
Murray v. Keeley Inst., 190 Mich. 
200) 150 SNIWs Sit 

{d] Discretion not abused by ap- 
pointment.—On an interlocutory hear- 
ing of an application for injune- 
tion and recciver by one partner 
against another, in an action for dis- 
solution of the firm and an account- 
ing, where the judge was authorized 
to find that both parties violated the 
reciprocal duties to each other as 
partners, among other things, in the 
matters of properly accounting to 
each other, and in taking exclusive 
possession of firm,yassets, consisting 
of products and earnings of the busi- 
ness, there was no abuse of disere- 
tion in granting the injunction and 
appointing a receiver, aithough nei- 
ther partner was insolvent, and the 
excepting partner offered to give bond 
for proper accounting as to the as- 
sets in his hands. Pritchett v. Ken- 
nedy, 140 Ga. 248, 78 SE 902. 

17. i { 142 
Ala. 444, 38 S 664. 

Fla.—Allen v. Hawley, 6 Fla. 142, 
638 AmD 198. 

Ga.—Bennett v. Smith, 108 Ga. 466, 


34 SE 156; Taylor v. Bliley, 86 Ga. 
154). 12 SE 210; Dunn vy. McNaught, 
38 Ga. 179; Terrell v. Goddard, 18. 
Ga. 664. 


Ind.—Pressley v. Lamb, 105 Ind. 
171) 4 NE 682. 

Iowa.—Taylor v. Welles, 113 Iowa 
326, 85 NW 30; Anderson y. Powell, 
44 Iowa 20. 

Ky.—Story v. Moon, 3 Dana 331. 

Md.—Whitman v. Robinson, 21 Ma. 


30; Speights v. Petegs, 9 Gill 472. 
pion. .—Kirby v. Ingersoll, 1 Doug]. 
a Me —Martin v. Hurley, 84 Mo. A. 
70 

Nebr.—Veith vy. Ress, 60 Nebr. 52, 
82 NW 116. 

N. J.—Birdsall v. Colie, 10 N. J. 
Eq. 63. 

N. Y.—McElvey v. Lewis, 76 N. 
Y. 373; Witherbee v. Witherbee, 17 
App. Div. 181, 45 NYS 297; Wilcox 


vs Pratt, 52 Hun 3840, 5 NYS 361 [aff 
125 N. 'Y. 688 mem, 25 NE 1091]; 
Brush v. Jay, 50 Hun 446, 3 NYS 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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been a serious breach of an agreement as to the 
use and disposition of firm assets;!® where the part- 
ner or partners against whom a receivership is 
soucht have been guilty of a breach of duty,!® a 
violation of the partnership agreement,?° or mis- 
eonduect by reason of which a waste of assets is 
threatened ;*! where a difference of opinion between 
the partners manifests itself in acts and conduct 
detrimental to the partnership, causing a present loss 


332 mem [mod on other grounds 113 
Ne 482) 2 NE 84s Davis rv. 
Grove, 25 N. Y. Super. 134, 27 HowPr 
70; Bernheimer v. Schmid, 36 Misc. 
456, 78 NYS 767 [aff 71 App. Div. 
244, 75 NYS 899]; Coe v. Davidge, 6 
NYSt 93; Van Rensselaer v. Emery, 
9 HowPr 135; Marten v. Van Schaick, 
4 Paige 479; Law v. Ford, 2 Paige 


310. 
N. C.—Richards v. Baurman, 65 
v. Carson, 37 Or. 


N.C. 162. 
Blemipe) 
P 374 
3 : tis; 176% Pa. 52, 134 
Sloan v. Moore, 37 Pa. 217; 
Porterheid Vo bayer, olera. Cowell 
Gowan vy. Jeffries, 2 Ashm, 296. 
Tex.—Watson v. McKinnon, 73 Tex. 
210; 11 SW 197;. Rische. v. Rische, 46 
TNex.. (Givs LA: 235/100 5S Ww. 849r 


A 952 


Va.—Jordan’v. Miller, 75 Va. 442. 
Wash.—Whipple v. Lee, 46 Wash. 
266, 89) P 712. 


W. Va.—MecMahon v. McClernan, 10 
Wee Vian 439: 

Eng.—Smith v. Jeyes, 4 Beav. 503 
49 Reprint 433; Davis v. Amer, 3 
Drew. 64, 61 Reprint 826; Jefferys 
v. Smith, 1 Jac. & W. 298, 37 Reprint 
389; Katsch v. Schenck, 13 Jur. 668; 
Wilson v. Greenwood, 1 Swanst. 471, 
36 Reprint 469, 1 Wils. Ch. 2238, 37 


v. Whiting, 16 Ont. 
. S.—EHinstein v. Schnebly, 89 
Fed. 540. 
Fla.—West v. Chasten, 12 Fla. 315. 
Md.—Haight v. Burr, 19 Md. 130. 
N. J.—Sutro v. Wagener, Q8rNisa ws 
Eq. 388 [aff 24 N- J. Eq. 589]; Wol- 
bert v. Harris, 7 N. J. Eq. 605; Heath- 
cot v. Ravenscroft, 6 N., J. Ba. LAS; 
Pa.—Sloan v. Moore, 37 Pa. 217. 
Wash.—Redding v. Anderson, 37 
Wash. 209, 79 P 628. 
Eng.—Blakeney v. Dufaur, 15 Beav. 
40, 51 Reprint 451; Hale v. Hale, 4 
Beav. 369, 49 Reprint 382; Lawson 
v. Morgan, 1 Price 3203, 145 Reprint 
1410; Harding v. Glover, 18 Ves. Jr. 
281, 34 Reprint 323. 
Ont.—Steele v. Grossmith, 19 Grant 


Reprint 97. 


Ont. 


Ch. 141; Doupe v. Stewart, 13 Grant 
Ch. 637; Prentiss v. Brennan, 1 Grant 
Che sci. 

19. Reed v. Beals, 77 Fla. 801, 82 


S 234 [foll Allen v. Hawley, 6 Fla. 
142, 68 AmD 198]... See Choppin v. 
Wiison, 27 La. Ann. 444 (acts which 
would justify applicant in asking for 
dissolution of partnership). 


20. Reed v. Beals, 77 Fla. 801, 82 
S 234 [foll Allen v. Hawley, 6 Fla. 
142, 68 AmD 198]. 

21. U. S.—Gaddie v. Mann, 147 


Fed. 960 [rev on other 
Fed. 42; 


825. 
Ala.—Brooke v. Tucker, 
96, 43 S 141. 

Cal.—Fischer v. Tuolumne County 
Super: 1€t.,- 98) Cal. 67, °32 P* 875. 

Ga. -_Joselove v. Bohrman, 119 Ga. 
204, 45 SE 982. 

Ind.—Fink v. Monteorlery, 162 Ind. 
424, 68 NE 1010; Barnes v. Jones, 91 
Ind. 161; Wehmeier v. Mercantile 
pea? Co., 49 Ind. A. 454, 97 NE 


Md.—Katz v. Brewington, 71 Md. 79, 
20 A 139; Shannon v. Wright, 60 Md. 
520; Speights v. Peters, 9 Gill 472; 
Prury vr Roberts, ~2 Md. Ch: 1573 
Williamson v. Wilson, 1 Bland 418. 
ian eae v. Railey, 2 Nev. 
-N. J.—Coddington v. Tappan, 26 N. 
J: Eq. 141; Randall v. Morrell, 17 
INS SY Big.” 343% 


grounds 158 
Watson v. Bettman, 8&8 Fed. 


149 Ala. 
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N. Y.—Geortner v. Canajoharie, 2 
Barb. 625 


N. C.—Phillips v. Trezevant, 67 N. 


Cr on 
owan v. Jeffries, 2 Ashm. 
296; ‘Dolphin v. Steell, 2 LackLegN 
Gig Vibes v. Rische, 


46 Tex. 
Civ. A. 23, 101 SW 849. 

Wash.—Cole v. Price, 22 Wash. 18, 
COMP 153% 

W. Va.—Ballard v. Callison, 4 W. 
Va. 326. 

Eng.—Smith v. Jeyes, 4 Beav. 503, 
49 Reprint 433; Butchart v. Dresser, 
4 De G. M. & G. 542, 53 EngCh 424, 
43 Reprint 619 [aff 10 Hare 453, 44 
EngCh 438, 68 Reprint 1004]; Ex p. 
Stoveld, 1 Glyn & J. 303; Hoffman 
v. Duncan, 18 Jur. 69; Collenridge v. 
Cook, 1 Jur. 771; Young v. Buckett, 
blaL, J. Ch. 504; Freeland v. Stans- 
feld, 2 Smale & G. 479, 65 Reprint 490; 
Estwick v. Conningsby, 1 Vern. Ch. 
118, 23 Reprint 355. 

B. C.—Cane v. Macdonald, 9 B. C. 
297 [app dism 10 B. C. 444]. 

Ont.—Prentiss v. Brennan, 2 Grant 
Ch 322. 

220" Crim sve ‘Crim; 
191 NW 157. 

[a] Tllustration.—In an action for 
dissolution of a farm partnership 
and for an accounting, the appoint- 
ment, on plaintiff’s application, of a 
receiver pending the action, was jus- 
tified by uncontradicted evidence that 
disputes had arisen between plain- 
tiff and defendant; that they could 
not agree as to the method of opera- 
tion; that defendant’s interest in the 
farm had appreciably diminished, and 
that he absented himself from the 
farm; that certain moneys of the 
firm on deposit in a bank were un- 
available in payment of firm debts by 
reason of the action taken by defend- 
ant; that plaintiff was impelled per- 
sonally to borrow a large amount for 
use in the business in lieu of part- 
nership assets; and that the lack 
of harmony had injured the busi- 
ness. Crim v. Crim, 194 Iowa 1137, 
191 NW 157. 

23. Bard v. Bingham, 54 Ala. 463; 
Holder v. Shelby, (Tex. Civ. A.) 118 
Sw 590 (infra note 24); Rische v. 
Rische, 46 Tex. Civ. A. 23, 101 SW 849; 
yuipers v. Lee, 46 Wash. 266, 89 P 
712. 


194 Iowa 1137, 


24. Holder v. Shelby, (Tex. Civ. A.) 
118 SW 590, 592; Martin v. Wilson, 84 
Wash. 625, 147 P 404. 


“As each member of a partnership 
has the right to share in the manage- 
ment of the firm affairs and to par- 
ticipate in the profits, a material 
violation of this right is a sutficient 
breach of the partnership contract 
to warrant a decree dissolving the 
firm and the appointment of a receiv- 
er; and it makes no difference wheth- 
er the exclusion takes place while 
the business is in full operation or 
in the course of mutual dissolution.” 
Holder v. Shelby, supra [quot Leyhe 
v. McNamara, (Tex. Civ. A.) 230 SW 
450, 453 (writ of error dism (Commn. 
A.) 243 SW 1074)]. 

[a] Mfllustratien.—In an action to 
wind up the affairs of a law part- 
nership and for an accounting, where 
it appeared that the parties were so 
hostile to each other that it was not 


| likely that there would be any recon- 


ciliation, or that the affairs of the 
partnership could be settled in a 
harmonious way, and it also appeared 
that the firm books and a knowledge 
of their contents and of the business 
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with reasonable ground for belief that further pe- 
cuniary injury will ensue;?? where the partner or 
partners against whom relief is sought have excluded 
the other partner or partners from their right to 
participate in the firm business,?* from the partner- 
ship affairs,°* or from the firm property,*? although 
it is not shown that the partner in possession is in- 
solvent?® or that the property is in danger of being 
lost;27 where an insolvent partner is appropriating 


of the firm was within the knowledge 
and keeping of defendant, and that 
in a sense plaintiff was excluded from 
a participation in the affairs of the 
concern because of a lack of under- 
standing of the state of the accounts 
and the business of the firm, a re- 
ceiver of the partnership was prop- 
erly appointed. Martin v. Wilson, 84 
Wash. 625, 147 P 404. 

{b] Exclusion of joint owner.— 
A court of equity may appoint a re- 
ceiver, on the application ef a joint 
owner of a business who has been 
excluded by his coOwner from a par- 
ticipation in the profits, even though 
the relation of partners should not 
legally exist between the parties. 
Hackett v. Multnomah R. Co., 12 Or. 
124, 6 P 659, 53 AmR 327. 

25. Reed v. Beals, 77 Fla. 801, 802, 
82 S 234; Leeds v. Townsend, 74 Ill. 
A. 444; Vaughan v. Vaughan, 101 W. 
Va. 561, 566, 133 SE 158; Fitzpatrick 
v. Rogan, 28 Wyo. 231, 203 P 245. 

“When a cause for dissolution is 
shown as in this case, and the part- 
ners are discordant and ill will ex- 
ists, equity should not leave the busi- 
ness and property wholly in posses- 
sion and control of one partner to the 
exclusion of the other but should 
take charge of the property itself by 
receiver, by which it can protect the 
rights of the creditors as well as the 
rights of each partner until their 
respective rights in the partnership 
property are ascertained.’”’ Vaughan 
v. Vaughan, supra. 

“The courts Should be careful not 
to suffer a member of a partnership 
at will, to continue to exercise do- 
minion over partnership property 
against the will and wishes of his 
co-partners.”’ Reed v. Beals, supra. 

[a] Tllustration.—Where one part-" 
ner gave notice of dissolution and of- 
fered to buy or sell on the basis of 
the last inventory, but in the mean- 
time took possession of the firm prop- 
erty and ousted his partner, the 
ousted partner is entitled to have a 
temporary receiver appointed for the 


property pending an accounting. 
Fitzpatrick v. Rogan, 28 Wyo. 231, 
208- P 245. 

[b] Wrongdoing partner cannot 


object.—A partner who wrongfully 
took possession of the _ business, 
ousting his partner therefrom, and 
thereafter conducted it in his own 
name, cannot object to the appoint- 
ment of a receiver for the firm assets 
on the ground that the conduct of the 
business by the receiver would re- 
sult in great loss to him. Fitzpatrick 
v. Rogan, 28 Wyo. 231, 203 P 245. 

[c] Sale of partner’s interest.— 
Where a partner sells ‘his interest in 
the business to a third person, al- 
though such sale in effect works a dis- 
solution of the firm, the remaining 
partner is not entitled to the exclu- 
Sive use and possession of the prop- 
erty; and if he excludes the pur- 
chaser there, denying not only his 
rights, but the rights of the partner 
from whom he purchased, and sets 
up an adverse title to the property, 
sufficient cause is Shown for appoint- 
ing a receiver. Connors y. Olsen, 5 
Alaska 111. 


26. Rische v. Rische, 46 Tex. Civ. 
A. 23, 26, 101 SW 849. 
27.’ Rische v. Rische, supra. 


“A receiver will be appointed if one 
partner wrongfully excludes another 
from the management of the partner- 
ship affairs even though the partner- 
ship assets are not neues ed.” 
Rische v. Rische, supra 
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firm assets to his own use;** where one partner has 
employed firm assets in carrying on his individual 
business;°° where the partner in possession is fail- 
ing to keep a record of the operation of the business 
and to account to plaintiff, who is the owner or prob- 
able owner of an interest in the property;°° where, 
after dissolution, defendants are in possession of all 
the assets, and are conducting the business under a 
claim of sole ownership, and not for the purpose of 
winding up the partnership affairs;*+ where the firm 
is insolvent;*? where there is a serious lack of har- 
mony between the partners and control of the prop- 
erty in one of them, ‘and a disposition on his part 
to dissipate the property and advise creditors to en- 
force collection of their claims by action;*? where 
it is evident that the partners are in such disagree- 
ment that the business cannot be successfully ear- 
ried on,** and that the best interests of all would be 
served by such appointment;**® where a partnership 
is dissolved because of such internal dissensions that 
no fair division of the assets can be made by the 
partners themselves;°® where a surviving partner 
has diminished the value of the assets by transfer- 
ring to a new business, to be carried on by himself, 
the benefit of the custom and good will of the busi- 
ness;** where the surviving partner has sold the 
entire property of the partnership to a newly formed 
corporation composed of himself and members of 
his family, and refuses to permit the personal repre- 
sentatives of the deceased partner-to have access to 
the partnership books, claiming that the share of 
the deceased partner amounted to very little;*° 
where both partners are dead;*° where some of the 
partners have become enemy aliens; ;*° and where the 
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complaining partner was induced to enter into the 
partnership by false representations.*1 In a suit to 
settle the affairs of a partnership after dissolution, 
insolvency of defendant will entitle complainant to 
the appointment of a receiver.t*?, Where persons en- 
gaged in a manufacturing enterprise have become 
partners through invalidity of their corporate or- 
ganization oma the business has ceased, a receiver 
is properly appointed to wind up the affairs and dis- 
tribute the profits.4* Where partners who hold 
property as trustees for the firm refuse to dispose of 
it for the benefit of the firm, a partner who is ex- 
cluded from the benefit of such property is entitled 
to have a trustee appointed who will dispose of it 
and distribute the proceeds in accordance with an 
order of court in proceedings to wind up a part- 
nership.*# 

Denial of partnership. Although the existence of 
a partnership is necessary to warrant the appoint- 
ment of a receiver,*® where the court is satisfied that 
a partnership exists, a receiver may be appointed 
notwithstanding a denial of the partnership by one 


of the alleged partners.*® 


Request concurred in by all partners. If all the 
partners are living, the court will appoint a receiver 
if they concur in asking for one.#? 

[§ 932] (4) Proceedings for Appointment. In 
proceedings for partnership dissolution and account- 
ing or dissolution after accounting, any partner may 
apply for the appointment of a receiver.*8 The ap- 
plicant for receivership must show the existence of 
a partnership if this is denied,*® and the necessity 
for appointment of a receiver,®® as,sfor instance, 
that property or funds are in danger of being lost, 


28. Brooke v. Tucker, 149 Ala. 96, 
43 Se nie Phillips v. Trezevant, 67 N. 
Oe 

Doupe v. Stewart, 13 Grant Ch. 
(Ont.) 637. 


30. Moran v. Park, 93 Okl. 201, 220 
P89. 4 
e- 31. Nathan v. Bacon, 75 N. J. Ha. 


401, 404, 72 A 359 (“They [defend- 
ants] are proceeding upon the as- 
sumption that it was their right, at 
the end of what they conceived to be 
the partnership term, to have’'the as- 
sets appraised and to extinguish the 
interest of complainants by tendering 
to complainants one-third of the 
amount of the appraisement. They 
thus assumed the power to compel 
complainants to sell to them for that 
amount. There is nothing in the part- 
nership agreement or in the nature 
of the partnership which confers up- 
on defendants any such privilege. 
In this unfortunate situation I can 
see no way to fully protect the inter- 
est of the parties without the ap- 
pointment of a receiver to wind up the 
affairs of the business’’). 

32. Haggerty v. Granger, 15 How 
Pr (N. Y.) 243, 248. 

“As soon as a firm is insolvent, (es- 
pecially if as in this case, it was 
not to continue for a specified time,) 
any partner may apply for a decree 
of dissolution and account, and for 
an injunction to prevent his copart- 
ners from disposing of the property, 
and for a receiver.” Haggerty v. 
Granger, supra. 


33. Duley v. Duley, 112 Wash. 
183, 191 P 828. 

34. Hall v. Antrobus, (N. S.) 5 
BastLR 515; Davies v. Mack, 4 Ont 
WN 357, 23 OntWR 407. 


“It was admitted during the argu- 
ment that it is impossible for the 
partners to continue to work harmo- 
niously together. Under these cir- 
cumstances, I think the proper order 
to be made is to appoint an interim 
receiver of the partnership to look 


after the property and assets of the 
business pending a reference to ar- 
bitration under the clause of the ar- 
ticles of partnership or the trial of 
this action [apparently to settle part- 
nership affairs].’”’ Davies v. Mack, 
supra. 


35. See cases supra note 34. 

86. News-Register Co., Ine,  v. 
Rockingham Pub. Co., Inc., 118 Va. 
140, 86 SE 874. 

37. "Young®) vo, Buckett151 Ls Je 


Ch. 504 (in such case the surviving 
partner will not be appointed re- 
ceiver). 

38. Miller v. Miller, 30 N. J. Eq. 
47, 82 A 513 [aff 81 N. J. Hq. 218, 86 
A 398]. 

39. Philips v. Atkinson, 2 Bro. Ch. 
272, 29 Reprint 149. 

i a Feldt v. Chamberlain, 58 Sol. 

[a] Case not within Trading with 
the Enemy Act.—Where, on an ex 
parte application for a receiver of 
a partnership between a native and an 
alien enemy, the case does not come 
within the provisions of the Trading 
with the Enemy Act, a receiver will 
be appointed. Rombach vy. Rombach, 
[1914] W. N. 423 

[b] Temporary receiver where 
status uncertain.—A receiver and 
manager of a partnership will some- 
times be appointed for a limited time 
when, because of the declaration of 
war with a country of which some of 
the partners are citizens, the status 
of the partnership is at the time un- 
determined. Armitage vy. Borgmann, 
84 L. J. Ch. 784. 

41. Jones v. Weir, 217 Pa. 321, 66 
A 550, 10 AnnCas 692 (partnership 
contract set aside and receiver ap- 


pointed). 

42. Randall v. Morrell, 17 N. J. 
Kq. 343. 

43. Smith v. Schoodoe Pond Pack- 
ing Co., (Me.) 84 A 268. 

44, Thrasher v. Lawrence, 78 N. 


H. 437, 101 A 636. 


45. See supra § 930. 

46. Alaska.—Connors v. Olsen, 5 
Alaska= 111,. 113° fquot- Gye. 

pus _—Leeds v. Townsend, 74 Ill. A. 


N. Pape tee v. 
Misc. 132, 838°NYS 820 

Tex.—Rische Vv. Rische, 46 Tex. Civ. 
A. 28, 101 SW 849. 

W. Va.—Wood v. Wood, 50 W. Va. 
570, 40 SE 416. 


Stanwix, 16 


47. Towa co sawior v. Mockbie, 9 
Iowa 209. 

La. i v. Noullet, 114 La. 
167, 38 S 94; Newman v. Schminke, 


50 La. Ann. 516, 23 S 714. 
fhe eos Tees Ven Rich; 2 Denna Chs 


39) Che D3 
gon einen v.. Lister, 21, Ont. 


48. Wehmeier v. Mercantile Bank- 
ing Co., 49 Ind. A. 454, 97 NE 558; 
Choppin v. Wilson, 27 La. Ann. 444; 
Buhr vy. Levy, 2 La. A. (Orleans) 47; 
Haggerty v. Granger, 15 HowPr (N: 
Y.) 243. 

[a] Surviving partner.—The court 
may appoint a receiver on the re- 
quest of a surviving partner. 
Buhr v. Levy, 2 La. A. (Orleans) 47. 

49. Hobart v. Ballard, 31 Iowa 521. 

Existence of partnership as prereq- 
aunite to SEL omanene see supra § 


50. Williamson a Monroe, 8 Cal. 
383; Rische v. Rische, 46 Tex. Civ. 
A, 23, 101 SW 849 (under statute); 
Wolfston v. Raymond, 14 Que. Pr. 


[a] Sufficient showing.—(1) Alle- 
gations that plaintiff had been ousted 
from the partnership by defendant, 
and had been refused a settlement and 
adjustment of the partnership mat- 
ters, and that defendant had refused 
to allow him to participate in the 
management of the business and that 
it was probable that the assets and 
accounts might be lost to plaintiff. 


PR Serge hee ts v. Neate, 


aS Na Ss RBS hates Salle’, bed S GT 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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removed, or materially injured;°! but it is not nec- 
essary to allege insolvency of defendant partner.®? 
The property of the partnership should be described 
with reasonable certainty.®* Where the existence of 
the partnership is denied and the partnership prop- 
erty cannot be definitely described, the issues should 
be tried, and there should be a decision defining the 
scope of the partnership business and identifying the 
partnership property, before the appointment of a 
receiver.°* 

Notice. Ordinarily, a receiver for a partnership 
should not be appointed without notice to all the 
partners,°° except in extreme cases,°® and it has been 
held that an ex parte appointment of a receiver is 
an absolute nullity.°* But it has also been held that 
a receiver may be appointed without notice to a 
nonresident partner;°> that a receiver may be ap- 
pointed without notice on a sworn petition of a 
partner showing that the firm property is in the 
hands of a third person and that the petitioner has 
been excluded from participating in its manage- 
ment;°® and that, where defendant appeared and 
moved to revoke an appointment made without no- 
tice, and filed an answer on the merits, and the court 

denied the motion, the appointment could not be 
attacked on appeal as made without notice.°® The 
partners against whom the appointment of a re- 
ceiver is sought may waive notice of the applica- 
tion.®+ 


[§ 933] (5) Who May Be SOEs Ordinarily, 
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the court will not appoint as receiver one who is a 
party to, or interested in, the litigation,®? but it has 
been held proper to appoint plaintiff partner re- 
ceiver where he would be entitled to nearly, if not 
quite, all that might be realized from the assets, and 
the amount which would be realized would depend 
largely on the management thereof,®* or where dis- 
solution was sought on the ground of the insanity of 
defendant partner;°* and defendant partner has 
been regarded as a proper person to be appointed 
receiver in a case in which the proceeding for an 
accounting was instituted for the purpose of em- 
barrassing him.°° It has also been held that one of 
the partners may be appointed receiver where all 
of the partners concur in asking that a receiver be 
appointed and the interest of creditors are not en- 
dangered by such appointment.®® Where the part- 
nership is insolvent, creditors are entitled to be heard 
as to who the receiver shall be.°7 

Long acquiescence in the appointment of one who 
is interested may preclude objection to such ap- 
pointment on the ground of interest.®® 

[§ 934] (6) Effect of Appointment—(a) In Gen- 
eral. The appointment of a receiver determines no 
right as between the parties,°® and does not change 
the relative position of the partners to each other ;7° 
nor does it rescind a contract of employment between 
the firm and an employee.74_ Such appointment does, 
however, take all partnership affairs from the part- 
ners so that they can no longer take any part in the 


were sufficient to authorize the ap- 6. 


pointment of a receiver. Rische v. 
Rische, 46 Tex. Civ. A. 23, 101 SW 
849 (ander statute). (2) A petition 
which alleged that: the parties were 
partners, that defendant refused to 
contribute his part of the capital, that 
plaintiff had contributed more than 
his share of the expenses, that de- 
fendant refused to account to him for 
any part thereof, or to codperate in 
the prosecution of the business, that 
no division of the assets or good 
will could be mutually agreed on, 
and that the only equitable way of 
making a division was by a sale of 
the property, and which prayed for 
a dissolution and an accounting, jus- 
tified the appointment of a receiver. 
Smith v. Lamon, (Tex. Civ. A.) 143 
Sw 304, 305 (‘‘The petition is sworn 
to, which is sufficient proof to jus- 
tify the interlocutory order’’). 

51. Sanborn vy. Nelson, (Tex. Civ. 
A.) 134 SW 855 (under statute). 

[a] Insufficient showing.—San- 
born v. Nelson, (Tex. Civ. A.) 134 SW 
855 


r2. State v. Ninth Judicial Dist. 
Ct., 50 Nev. 282, 257 P 831 [foll Sugar- 
man Iron, etc, Co. v. Morse Bros. 
Maieh., vetc.,-Co:,. 50, Nev: (191,°1.265 
3g 1010, 257 P abate 

53. Winfield v. Strausburg, 28 Pa. 
Dist. 271; Martin v. Wilson, 84 Wash. 
625, 147 P 404. 

[a] Sufficient description.—W here 
the extent and condition of the prop- 
erty of the partnership depended on 
the books and accounts of the part- 
nership, which will show its affairs 
and the property owned by it, the 
property is described with sufficient 
certainty where it is referred to in 
a general way as notes, accounts, per- 
sonal property, and lands. Martin 
v. Wilson, 84 Wash. 625, i47 P 404 

[b] In the absence of a specific al- 
legation as to what property there is 
for the court to take into its pos- 
session, a receiver will not be ap- 
pointed. Winfield v. Strausburg, 28 
Paw Dist: 271: 


54. Hannevig v. Lougheed, 180 
App. Div: 579; 167 NYS 785. 
55. Larson v. West, 110 Ill. A. 150; 


Barrow v. Duplantis, 146 La. 461, 
&5 S 205; Martin v. Blanchin, 16 La. 
Ann. 237. 


Barrow v. Duplantis, 146 La. 
461. 85 S 205. 

57. Goldman vy. Manistee Cir. 
Judge, 155 Mich. 47, 118 NW _ 600. 

[a] TIllustration.—In a _ suit for 
dissolution of a partnership an ex 
parte order appointing a receiver and 
thus dispossessing the managing 
partner of property, the very nature 
of which rendered it extremely un- 
likely that it could readily be con- 
verted or dissipated, was a nullity. 
Goldman v. Manistee Cir. Judge, 155 
Mich. 47, 118 NW 600. 

58. State v. Ninth Judicial Dist. 
Ct., 50 Nev. 282, 257 P 831; Alford v. 
Berkele, 28 Hun QN© Y)* 638 

[a] Property within jurisdiction. 
—In a suit for dissolution of a part- 
nership, accounting, and appointment 
of a receiver, service of a summons 
is not a prerequisite to the appoint- 
ment of a receiver where defendant 
partner is a nonresident and prop- 
erty of the defendant partner is 
within the jurisdiction of the court. 


State v. Ninth Judicial Dist. Ct., 
50 Nev. 282, 257 P 8381. 
59. Holder v. Shelby, (Tex. Civ. 


A.) 118 SW 590. 

60. Smith v. Lamon, (Tex. Civ. A.) 
143 SW 304, 305 (‘The case must be 
treated, we think, as though appel- 
lant had been cited, for, as pre- 
sented to us, he has had his day in 
eourt on his motion to set aside 
the receivership, although the ap- 
pointment was made in the first 
place without notice to him... . If 
we give effect to his answer, which 
we do, he has been denied nothing 
that notice prior to the appointment 
would have allowed him’’). 


61. Longstaff v. Hurd, 66 Conn. 
350, 34 A 91. 

62. Reneau v. Lawless, 79 Kan. 
Bios LOO R409. 

63. Warren v. Stagner, 7 WklyNC 


(Pa.) 127 (order made on stipulation 
that complainant serve without com- 
missions and that good will be sold 
without delay, with leave to either 
party to purchase). 
pee Reynolds v. Austin, 4 Del. Ch. 
65. Howie v. Howie, 14 OntWN 120 
(in such case the amount of secu- 
rity to be given by such partner as 
receiver should be the lowest amount 


necessary to protect plaintiffs’ inter- 
est). 
Todd v. Rich, 2 Tenn. Ch. 107. 

67. Haggerty v. Granger, 15 How 
Br ‘GN 243e 

68. Reneau v. 
553, 100 P 479. 

[a] Illustration.—‘‘In a suit to 
dissolve a partnership and to close 
up the partnership business an ac- 
counting was had, after which the 
court, without objection, appointed 
the defendant partner as receiver to 
dispose of the partnership assets. 
After the receiver had acted for 
more than a year without objection, 
and the estate was mainly settled, 
the plaintiff raised the question that 
the defendant was an interested par- 
ty and therefore disqualified to act 
as receiver. Held, that the long ac- 
quiescence of the plaintife in the ap- 
pointment is tantamount to consent, 
and that he could not afterward ques- 
tion the legality of the appointment.” 
Reneau v. Lawless, 79 Kan. 553, 100 
PirAT9: 

69. Norton v. Sperry, 113 Minn. 
447, 129 NW 8438; Holder v. Shelby, 
(Tex. Civ. A.) 118 SW 590; Rische v. 
ee 46 Tex. Civ. A. 23, 101 SW 


[a] Reason for rule.—The object 
of a receivership is ta protect the as- 
sets for the benefit of those to whom 
it will appear that they belong 
Rische Ns Tepe 46 Tex. Civ. A. 23, 
101 SW 849. 

[b] poe preliminary.—The ap- 
pointment of a receiver in an action 
for dissolution of a partnership and 
for the appointment of a receiver to 
wind up the firm affairs is merely 
preliminary to a hearing and ad- 
justment of all differences upon 
enlok the partners may be there- 
after heard in due course of subse- 
quent proceedings. Norton v. Sperry, 
113 Minn. 447, 129 NW 843. 

[c] The title to partnership prop- 
erty as between the parties is not 
affected by the appointment of a re- 
ceiver. Holder v. Shelby, (Tex. Civ. 
A.) 118 SW 590. 


Lawless, 79 Kan. 


70. Gridley v. Conner, 4 Rob. (la.) 
445. 

71. Bird v. Austin, 40 N. Y. Super. 
109. 
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72 


management of the firm, 


the receiver.*® 


Wet Busch y. Keighley, 17 OntWN 

73. Kennett v. Hopkins, 40 App. 
Div, (867,-07 NYS 961 [aft 20 Mise: 
259, 45 NVS 797]: 

74. Wellman v. North, 256 Mass. 
496, 152 NE 886. 

75. Rickman v. Rickman, 180 Mich. 
224, 146 NW 609, AnnCas1915C 1237; 
Bergin v. Deering, 70 Hun 379, 24 
NYS. 36. 

{a] Judgment lien.—The appoint- 
ment of a receiver does not deprive 
creditors of a judgment lien acquired 
prior to the appointment. Bergin v. 
Deering, 70 Hun 379, 24 NYS° 36. 

76. Higgins v. Bailey, 30 N. Y. 
Super. 613; McGrath v. Cowen, 57 Oh. 
St. 385, 49 NE 338; Blakeney v. Du- 
faur, 15 Beav. 40, 51 Reprint 451. 

77. Longstaff v. Hurd, 66 Conn. 
350, 34 A 91; Walsh v. St. Paul School 
Furniture Co., 60 Minn. 397, 399, 62 
NW 383; Hammer v. Israel, 89 N. 
ae as “4815 406 “Ay 125. 

“After the court has obtained pos- 
session of the assets of the partner- 
ship, by its receiver, it will not per- 
mit any creditor to obtain a prefer- 
ence by a levy on the assets in its 
possession, or to acquire a lien there- 
on by a creditor’s bill.” Walsh v. St. 
Paul School Furniture Co., supra. 

“In proceedings instituted in this 
[chancery] court for the winding up 
of a partnership, alleged to be in- 
solvent, after the granting of an order 
to show cause why a receiver should 
not be appointed, and the appointment 
of a temporary receiver, though be- 
fore final decree of dissolution, cred- 
itors may not, either by judgments 
subsequently obtained and issuance 
of execution and levy, or by issuance 
of execution and levy on judgments 
obtained prior to the award of the or- 
der to show cause and appointment of 
temporary receiver, acquire prefer- 


ences.” Hammer v. Israel, supra 
[dist Ross v. Titsworth, 37 N. J. Eq. 
Sool 

[a] “The rights of creditors to an 


equitable distribution of the assets 
of an insolvent partnership arises at 
least upon the property being taken 
over by a temporary receiver with 
a view to ultimate distribution, and 
after such a taking over liens cannot 
be obtained through legal proceed- 
ings.’”’?’ Hammer v. Israel, 89 hele 
Eq. 481, 482, 106 A 125. 

{[b] Attachment.—The right of 
the receiver is Superior to any which 
can be obtained by attachments made 
after his appointment, even though 
no notice of the application for such 
appointment was filed. Longstaff v. 
Hurd, 66 Conn. 350, 34 A 91. 

78. Hammer vy. Israel, 89 N. J. Eq. 
481, 482, 106 A 125; Abrahams v. 
Beneke, 155 App. Div. 525, 140 NYS 
753 [app dism 209 N. Y. 551 mem, 103 
NE 1120 mem]; Myers v. Myers, 15 
App. Div. 448, 44 NYS 513 [aff 18 
Mise. 663, 43 NYS 7387]; Schloss v. 


and the appointment will 
operate to prevent a partner from selling as his own 
property purchased with firm funds and claimed by 
Where a receiver is appointed in 
dissolution proceedings instituted by a partner, his 
appointment does not create liens on the partnership 
property in favor of individual or firm creditors.74 
The appointment of a receiver does not defeat pre- 
existing liens on the property,’ or dispose of the 
rights of creditors or others in such property;‘® 
but after such appointment creditors cannot, as a 
general rule, levy on or acquire any lien on assets 
in the receiver’s possession,‘* although it has been 
held that, if the partnership is solvent, the partners 
cannot, by securing the appointment of a receiver, 
prevent their creditors from securing a judgment 
and execution lien on firm property.‘® 
order appointing a receiver for a partnership did not 


PARTNERSHIP 


Where the 


Schloss, 14 App. Div. 333, 43 NYS 788; 
Matter of Thompson, 10 App. Div. 40, 
41 NYS 740. 

“It it appears in proceedings to 
wind up a partnership that the part- 
nership is solvent, or that the pro- 
ceedings are not being taken in good 
faith with a view to ultimate distri- 
bution of assets amongst creditors 
and those entitled thereto, the court 
may permit judgment creditors to 
proceed with their legal remedies.’’ 
Hammer v. Israel, supra. 

[a] Reason for rule.—‘‘In proceed- 
ings to wind up the affairs of a 
partnership, creditors will be per- 
mitted to make levies so that, in case 
of a discontinuance of the suit, or 
for any other reason, the assets of 
the partnership are not distributed 
as the result of the suit, their legal 
rights will be protected.” Hammer 
v. Israel, 89 N. J. Eq. 481, 482, 106 
A 125. 

{[b] Prolonged litigation.—Where, 
in a suit to dissolve a solvent part- 
nership, a receiver pendente lite has 
been appointed with orders to con- 
vert the assets into cash and hold 
the same subject to the further or- 
der of the court, but no attempt has 
been made to settle with creditors 
and the litigation has lasted several 
years without satisfactory explana- 
tion of the delay or promise or hope 
heid out for conclusion in the future, 
a judgment creditor of the firm should 
be permitted to levy on the assets in 
the hands of the receiver. Abrahams 
v. Beneke, 155 App. Div. 525, 140 NYS 
753 [app dism 209 N. Y. 551 mem, 103 
NE 1120 mem]. 

79. Rosenberger v. Kuesel, 292 Pa. 
184, 140 A 860. 

80. I1l.—Jackson v. Lahee, 114 Il. 
287, 2 NE 172. 

Ind.—Wallace v. Milligan, 110 Ind. 
498, 11 NE 599. 
Lerma) aN Suce;, 16) Wa. Ann. 

Mass.—Wellman  v. North, 256 
Mass. 496, 152 NE 886. 

Nebr.—Veith v. Ress, 60 Nebr. 52, 
82 NW 116. ; 

N. Y.—Holmes v. McDowell, 76 N. 
Ye 596" Pati -15 Hun (58542 "-Clapp vi 
Clapp, 10 NYSt 733: [aff 7 NYS 495 
(aff 125 N. Y. 693 mem, 26 NE 751 


mem)]; Barry v. Kennedy, 11 Abb 
PrNS 421; Waring v. Robinson, 1 
Hoffm. 524. 


Oh.—Merrick v. Merchants’ Nat. 
Bank, 11 OhS&CP 293, 8 OhNP 411. 


Okl.—Foster v. Field, 13 Okl. 230, 
74 P1190. 

Or.—In re Hamilton, 26 Or. 579, 
38 P 1088. 


Wash.—Cole vy. Price, 22 Wash. 18, 


CO bos 

Eng.—Chater v. Maclean, 1 Jur. 
N. S. 175; Brand v. Sandground, 85 
iG. Ee RepyaNne Si) SL Dacie: vs Jonn:. 
McClell. 206, 148 Reprint 87, 18 Price 
446, 147 Reprint 1044.. 
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assert that certain real estate which stood in the 
name of the partners as tenants in common was part 
of the partnership property and there was nothing 
to show that the receiver was authorized to take 
possession of. or exercise dominion over, such real 
estate until after a judgment against one of the 
partners individually was entered as of record, such 
judgment was a lien upon the partner’s interest in 
such realty as tenant in common.’? 

[§ 935] (b) Receiver’s Right of Possession. 
soon as a receiver is appointed all the property of 
the firm passes into the custody of the court.®? 
While the receiver does not take title to the partner- 
ship property,®! he is entitled to possession of all 
the partnership property®? and the books of the 
partnership,®* and it is his duty te take immediate 
possession of such property.** 
assets of the firm may be compelled by the court to 


As 


Partners who hold 


N. S.—O’Brien v. Christie, 30 N. 
So L45. 

Ont.—Busch v. Keighley, 17 OntWN 
28;. Prentiss v. Brennan, 1 Grant 
Ch. 484. 

“The property upon the appoint- 
ment of the receiver is in custodia 
legis, held by the court for the 
purpose of administration and dis- 
position in accordance with the rights 
of the parties to the litigation. The 
proceeding by receivership is quasi 
in rem so far as involves a sequestra- 
tion of assets. The receiver is the 
representative of the court and of 
all parties interested in the litiga- 
tion.”” Wellman v. North, 256 Mass. 
496, 500, 152 NE 886. 

[a] “The receiver is a mere of- 
ficer of the court, and his possession 
is the custody of the law...itisa 
well settled principle of law that 
courts will not permit property in 
the possession of the receiver to be 
distributed without the consent of 
the court appointing such receiver.” 
Foster v. Field, 13 Okl. 230, 237, 74 
P90: 

{[b] “Choses in action pass to the 
receiver subject to the equitable right 
of set-off existing at the time of his 
appointment. When a receiver is ap- 
pointed the accounts of the insolvent 
debtor are closed, and no changes 
can thereafter be ‘made by any as- 
signment of credits against the es- 
tate, as this, if allowed, would in- 
jure the trust fund, and defeat rat- 
able distribution.” In re Hamilton, 
26 Ox: 157195 15845) 88) Pd O88: 

[c] Whe right of possession, con- 
trol, and disposition of the firm prop- 
erty is taken away from the partners 
and given to the receiver, who takes 
the whole equitable title to the part- 
nership property without an assign- 
ment, and represents the interests 
of all parties to the suit in which he 
was appointed. Merrick v. Mer- 
chants’ Nat. Bank, 11 OhS&CP 293, 
8 OhNP 411. 

[d] No vesting of title until de- 
cree entered.—In some cases it is 
held that the receiver’s title does 
not vest, so as to cut off the lien of 
creditors, until a decree in the suit 
is entered. Adams v. Woods, 9 Cal. 
24; Naglee v. Minturn, 8 Cal. 540; 
Adams v. Woods, 8 Cal. 153, 68 AmD 
313; Adams v. Hackett, 7 Cal. 187; 
Ross v. Titsworth,' 37 N. J. Hq. 333. 

[e] Receiver’s title does not at- 
tach until his final appointment.— 
Defries v. Creed, 11 Jur. N. S. 360. 

81. Wellman vy. North, 256 Mass. 
496, 152 NE 886; Fincke v. Funke, 
25 Hun (N. Y.) 616. : 

82. Gross v. Gross, 128 App. Div. 
429, 112 NYS 790. And see cases su- 


pra note 80. 

A Andrew’s Sucec., 16 La. Ann. 
84. Rogers v. Landers, 128 Mise. 

208, 218 NYS 98. 


For later cases, developments and changes in the law sce cumulative Annotations, same title, page and note number, 
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§§ 935-936] 


turn them over to the receiver,®> and moneys belong- 
ing to the partnership are properly ordered to be 
The receiver has au- 
thority to eolleet debts due to the firm,*? and is 
entitled to all collections made by a partner for 
which he has not accounted to the firm,*® and has 
‘also the same right as against an assignee in bank- 
ruptey of the firm appointed in an illegal and void 
But the functions of the receiver do 
not extend so far as to enable him to compel a party " 
to regain and turn over to him property which has 
passed out of the hands.of such party a consider- 
After a receiver has been ap- 
pointed, neither a partner nor a creditor can inter- 
fere with such property, save with the consent of 
the court,*! without being guilty,of contempt.®? 
However, the receiver acquires no greater or higher 
rights with respect to the partnership property than 
The appointment does not vest the 
receiver with any rights as to the individual prop- 
It has been held that the 
person claiming the ownership of personal property 
cannot be deprived thereof by a summary order of 
the court, based on the affidavit of one of the parties 


paid over to the receiver.®® 


7 » $9 
proceeding. 


able time before.?° 


the firm had.°8 


erty of the partners.®* 


85. Smith v. Schoodoe Pond Pack- 
ing Co., (Me.) 84 A 268; Gross _ v. 
Gross, 128 App. Div. 429, 112 NYS 
790 


“Tf there is any property or mon- 
ey belonging to the firm in the pos- 
session of either party, the receiver 
may rightfully demand it, and the 
court will aid him in obtaining it.” 
Ferguson v. Bruckman, 23 App. Div. 
182, 48 NYS 887. 

fa] Property in another state.— 
“Tt is the better practice to require 
a partner holding partnership prop- 
erty in his own name in another 
state to transfer the same directly 
to the partnership, instead of to the 
receiver.” Apple v. Smith, 106 Kan. 
This G18, 190 Ps, 105s Kan. i325 285 
P 903 [certiorari den 254 U. S. 636 
mem, 41 SCt 9 mem, 65 L. ed. 450 


mem]. 

{b] Wntil it appears that firm 
property is in a partner’s possession, 
no order should be made requiring 
him to turn over firm property. 
Gross v. Gross, 128 App. Div. 429, 
431, 112 NYS 790 (“The fact that a 
partner had received property or mon- 
ey of the firm and had disposed of 
it or spent it would not justify the 
court before final judgment in order- 
ing him to return or repay it to the 
receiver and enforce such an order by 
contempt proceedings. The equities 
are to be settled on the accounting 
and the amount due from one copart- 
ner to another is to be determined 
by the final judgment which must be 
enforced by execution’’). 

s6. State v. Ninth Judicial Dist. 
Ct., 50 Nev. 282, 257 P' 831; Moyn v. 
Rose, 245 Pa. 601, 92 A 39. 

[a] Tllustration.—In a suit for an 
accounting between partners and ap- 
pointment of a receiver, a decree ap- 
pointing such receiver, and direct- 
ing defendant to pay over to him 
the proceeds of the sale of certain 
store goods, was proper, where it 
appeared that plaintiff and defendant 
had agreed to form a company to op- 
erate grocery stores, that plaintiff 
was to contribute one fourth and de- 
fendant three fourths of the capital, 
that plaintiff paid his contribution, 
but defendant paid nothing, that the 
intention to form a corporation was 
abandoned, but that, prior thereto, 
two stores were purchased and oper- 
ated, that the business was a fail- 
ure, and that? the two stores were 
sold by defendant, and the proceeds 
deposited in ‘another company, of 
which he was president. Moyn y. 
Rose, 245 Pa. 601, 92 A 39. 

[b] Money attached in action sub- 
sequently dismissed.—Where a_ re- 
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law powers.°®® 


ceiver has been appointed to take 
charge of the property of a partner- 
ship, the sheriff is properly directed 
to turn over to the receiver money 
alleged to belong to the partnership 
but which has been attached in an 
action against a nonresident defend- 
ant partner, where the attachment 
action has been dismissed. State v. 
Ninth Judicial Dist. Ct., 50 Nev. 282, 
257 P 831, 832 (“The money was not 
in custodia legis’’). 

[c] Where a partner is found to 
have appropriated assets of the firm 
in excess of the amount which it is 
adjudged that he should pay the 
other partner on an accounting, it is 
proper, no rights of creditors being 
involved, to require him to pay to the 
receiver only ‘the amount which is 
due to the other partner. . Wright v. 
Heimstra, (S. D.) 218 NW _ 595. 

87. Tillinghast v. Champlin, 4 R. I. 
173, 67 AmD 510; Irvine v. Hervey, 
47 N. S. 310, 13 DomLR 868, 13 East 
LR 297. 

{a] Payment to partner illegal.— 
Where a partnership has been dis- 
solved and a receiver appointed, and 
one of the partners enjoined from 
receiving payments on a debt owing 
to the firm, a payment to such part- 
ner by the debtor, with knowledge 
of the facts, is illegal and without 
effect toward the reduction of the 
debt. Irvine v. Hervey, 47 N. S. 310, 
13 DomLR 868, 13 EastLR 297. 

88. Adams v. Haskell, 6 Cal. 113, 
65 AmD 491; Murphy v. Du Berg, 11 
AbbNCas (N. Y.) 112; Dixon v. Pad- 
dock, 104 Va. 387, 51 SE 841. 

89. Adams v. Haskell, 6 Cal. 113, 
65 AmD 491. 

90. Ferguson v. Bruckman, 23 App. 
Div. 182, 48 NYS 887. 

91. Helmore v. Smith, 35 Ch. D. 
449; Lane v. Sterne, 3 Giffard 629, 
66 Reprint 559. 

92. See cases supra note 91. 

93. Security “Title, \ etc!) "Co. | ‘y: 
Schlender, 190 Ill. 609, 60 NE 854 
Pati eos ali Al 6f7] 5 Ebers® vo 'Dett= 
mering, 207: 11. A. 539; Gillam v. 
Nussbaum, 95 Ill. A. 277; Rickman 
v. Rickman, 180 Mich. 224, 146 NW 
609, AnnCas1915C 1237. 

94. Ga.—Adams v. Hannah, 97 Ga. 
515, (25° SH330: ‘ 

Ind.—Wallace v. Milligan, 110 Ind. 
498, 11 NE 599. 

Iowa.—Saylor v. Mockbie, 9 Iowa 

Engstrom, 


209. 

Minn.—Bacon §yv. 128 
Minn. 229, 152 NW 264, 537. ‘ 

N. J.—Henderson vy. Henderson, 98 
N. J. Eq. 369, 129 A 196 [rev 97 N. 
eae Oly day veAr aah 

N. Y.—Friedheim vy. Dinowitz, 222 


45 Code} 225 


to an action for dissolution of partnership that it 
is the property of the firm, directing the receiver to 
take possession.?® 

[§ 936] (c) Authority of Receiver. ( 
of partnership property, appointed in an action for 
the dissolution of the partnership, has only common- 


A receiver 


He represents merely the part- 


ners,’* and does not represent creditors,®°> and he 
cannot, therefore, avoid a chattel mortgage of part- 
nership property, which is otherwise valid, because 
it was not filed for record as required by statute,°® 
or question judgments confessed by the firm for the 
purpose of giving fraudulent preferences.* 
ceiver is a trustee for all the partners,? but he is 
not empowered to bind them personally by any new 
engagement.® It has been held, however, that, where 
a receiver has managed the partnership business in 
the interests and for the benefit of the partner who 
secured his appointment, such partner may be held 
liable for goods furnished to the receiver.* 
narily, and in the absence of any restrictions placed 
upon him by the court, the receiver has authority 
to do whatever is necessary for the ordinary wind- 
ing up of the firm business.® 


The re- 


Ordi- 


The receiver may be 


YApp. Div. 816 mem, 822 mem, 226 
NYS 160, 815 mem. 

[a] Real estate owned by partners 
as tenants in common is presumed 
to be their individual property, and 
does not pass to a receiver by virtue 
of a decree declaring the partners 
insolvent and directing the receiver 
to take partnership property into his 
possession. Henderson vy. Henderson, 
98 N. J. Eq. 369; 129 A 196. [rev 9¢ 
ING oe SO hot PLOT Agata 

[b] Where the existence of the 
partnership is in issue, defendant 
should not, pending a determination 
of that issue, be ordered to assign, 
transfer, and deliver over to the re- 
ceiver all his right, title, and inter- 
est in and to the copartnership prop- 
erty, assets, and effects. Friedheim 
v. Dinowitz, 222 App. Div. 816 mem, 
822 mem, 226 NYS 160, 815 mem. 

95. Stuparich Mfte.)..Co. sy San 
Francisco Super. Ct., 123 Cal. 290, 
55 Rings. 

96. Rogers v. Landers, 128 Misc. 

208, 218 NYS 98. 
_ 97. Berlin Mach. Works v. Secur- 
ity Trust Co., 60 Minn. 161, 61 NW 
1131; Weber v. Weber, 90 Wis. 467, 
68 NW 757. 

_98._ Berlin Mach. Works y. Secu- 
a Trust Co., 60 Minn. 161, 61 NW 

99. Berlin Mach. Works v. Security 
Trust Co!,’ supra [foll Walsh ww. St 
Paul School Furniture Co., 60 Minn. 
397, 62 NW 388], 


1. Weber v. Weber, 90 Wis. 467, 
63 NW 757. 

2. Honore v. ‘Colmesnil,*1 J. J. 
Marsh. (Ky.) 506. 


3. Lake v. Munford, 12 Miss. 312. 
4. Curtin v. Munford, 53 Ga. 168. 

_Tilustration.—Defendants en- 
tered into a written contract with 
plaintiffs by which they agreed to 
pay for six tons of iron ore per day, 
at three dollars per ton, for a period 
of twelve months. Before the ex- 
piration of the twelve months one 
of the defendants procured the ap- 
pointment of a receiver to take charge 
of the business of his firm, “and to 
manage it so as to make the most 
he can out of the same. During the 
period that the receiver was in 
charge of the property, plaintiffs con- 
tinued furnishing ore. There was 
evidence to show that the business 
was managed in the interest and for 
the benefit of defendant who secured 
the appointment of the receiver. It 
was held that in a suit against the 


firm for the price of such ore; defend- 
ant was liable. Curtin vy. Munford, 
03 Ga. 168. 


5. Canadian Aniline Co. vy. Prevost, 
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authorized to carry on the partnership business tem- 
porarily,® or to complete contracts which the firm 
has undertaken, where this would be for the benefit 
of creditors;7 but a court cannot authorize the re- 
ceiver to carry on the firm business permanently,® 
nor, it has been held, will the receiver be compelled 
to continue the business.® Where a partnership has 
been dissolved and a receiver appointed with a view 
to the sale of the business as a going concern, any 
deliberate act, whether by a partner or a stranger, 
calculated to destroy the value of the business, may 
be restrained as an interference with the receiver.?° 
Where the owners of a billposting plant leased an 
undivided one-half interest in the plant with a stip- 
ulation that such lease might ripen into a sale, and 
signed a partnership agreement between the lessee 
and another for the apparent purpose of admitting 
knowledge of, and acquiescence in, the use of the 
entire billposting property by the partnership, and 
the plant necessarily had to be operated as a unit, 
a receivership in a partnership dissolution and ac- 
counting proceeding was properly extended over the 
entire plant.++ 

Law partnership. An order appointing a receiver 
for a law partnership and directing him to take 
charge of all business of the firm does not authorize 
59 Que. Super. 434. See Holloway v. 


Turner, 61 Md. 217 (infra this note). | authority). 
{a] ®he receiver has authority to [a] 
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power of the court to grant such 


A receiver who is experienced 


[$§ 936-938 


him to take charge of pending litigation in which 
the parties to the action have been employed as at- 
torneys.?? 

[§ 937] (7) Actions by or against Receiver. The 
receiver may institute actions to collect what is due 
the firm and otherwise to enforce and protect its 
rights.13 But a receiver appointed in an action for. 
an accounting by one claiming to be a partner of de- 
fendant therein, when in fact there was no partner- 
ship, cannot maintain an action to recover money 
paid by defendant to an individual creditor, where 
he has enough assets to pay creditors of the busi- 
ness carried on by the parties to the action for the 
accounting.14 _ Neither can a receiver maintain an 
action against a partner for money with which to 
pay firm debts, where it does not appear that he has — 
not sufficient assets for that purpose.1® <A receiver 
may decline to sue upon a cause of action which con- 
stitutes the sole asset of the firm until he is in- 
demnified for costs and expenses.1® With permission 
of the court,!7 the receiver may be sued when such 
proceeding is necessary to determine the rights or 
protect the interests of plaintiff.t® 
~~ {§ 938] (8) Accounting and Settlement by Re- 
ceiver. It is the duty of the receiver to render a 


proper account of his proceedings,*® and pay over 
518, 144 NW 184, 1136. 

Eng.—Hills v. Reeves, 31 Wkly. 
Rep. 209 [aff 30 Wkly. Rep. 439]. 


employ persons whose services are 
necessary in connection with the 
winding up of the partnership affairs 
and to pay them for their services. 
Holloway v. Turner, 61 Md. 217 (per- 
sons employed on farm under author- 
ity of order of court and bookkeeper 
apparently employed without any 
express authority). 

Actions by receiver see 
937. ; 
Conversion of assets into cash see 
infra 988. 9 

6. Fla.—Allen v. Hawley, 6 Fla. 
142, 68 AmD 198. 

Ga.—Hall v. Wingate, 159 Ga. 630, 
126 SE 796. 


infra § 


IN. Jc—Wielbert-v.. Harris, (oN. J: 
Eq. 605. 

N. Y.—Jackson v. De Forest, 14 
HowPr 81; Marten v. Van Schaick, 


4 Paige 479. 

Ont.—Howie v. Howie, 14 OntWN 
120. 

[a] Discretion as to continuing or 
selling business.—‘'The receiver ought 
to be... at liberty to carry on the 
business or to’ sell it out and pay 
the purchase-money into Court, as 
he might be advised.” Howie v. 
Howie, 14 OntWN 120 (defendant 
partner appointed receiver where suit 
apparently brought mainly to em- 
barrass him). ; 

[b] The receiver may. be per- 
mitted to borrow money under terms 
fixed by the court for the purpose 
of carrying on the partnership busi- 
ness. Hall v. Wingate, 159 Ga. 630, 
126 SE 796 (operation of farm). 

[c] Business requiring special 
knowledge.— Where the nature of a 
business in the hands of a sequestra- 
tor is such that it requires special 
knowledge and skill to manage it, as 


in the pharmacy business, one of the, 


partners who has such knowledge 
and training may continue to manage 
it under the supervision of the se- 
questrator if the court so decrees. 
Bonneville v. Salvas, 49 Que. Super. 
253. 

7, Rochat v. Gee, 1387 Cal. 497, 70 
P 478. See Patterson v. Patterson, 
182 Fed. 952 (where the, partnership 
concerned only a single contract for 
the construction of a public work 
and the receiver was authorized to 
complete such contract, no question 
apparently being raised as to the 


in the lumber business may properly 
be permitted to carry out the firm’s 
contract to furnish a quantity of 
lumber. -Rochat v. Gee, 137 Cal. 497, 
40 PATS: : 

8. Allen v. Hawley, 6 Fla. 142, 63 
AmD 198. 
sae Wolbert v. Harris, 7 N. J. Ea. 


et Dixon y. Dixon, [1904] 1 Ch. 
fal “Tampering’ with employees 


and inducing them to leave a busi- 
ness that is being carried on under 
the direction of the Court with the 
view of taking employment at a busi- 
ness that is being started in oppo- 
sition is .an interference against 
which the receiver and manager is 
entitled to protection.” Dixon v. 


Dixon, [1904] 1 Ch. 161, 163. 
11. Amusement Syndicate Co. v. 
Markling, 118 Kan. 370, 235 P 126 


(it was proper to deny the lessor’s 
application to discontinue the re- 
ceivership over its undivided one half 
of the plant). 

12. Martin v. Wilson, 84 Wash. 
625, 629, 147 P 404 (“The receiver is 
directed to take charge of the prop- 
erty of the parties pending an ac- 
counting which must necessarily fol- 
low. It is true that the order di- 
rects that the receiver shall take 
charge of all business of the firm, 
but this follows directly after a di- 
rection to ‘collect any and all out- 
standing accounts, notes and obliga- 
tions of every kind and nature due 
said firm, and to report the same to 
this court, especially giving him pow- 
er and authority to assemble said 
property and to bring suit for the 
collection of any obligations due 
said firm,’ thus, ‘and in short to 
take charge of any and all business of 
every kind and nature belonging to 
said firm, etc.’ When read together, 
we think it is sufficiently clear that 
the court had no intention, as he prob- 
ably had no power, to appoint a re- 
ceiver to attend to the practice of 
the parties in the courts of this 
state’). 

13. N. Y.—Nealis v. Lissner, 52 
Hun 508, 5 NYS 682; Rogers v. Lan- 
ders, 128 Misc. 208, 218 NYS 98. 


Pa.—Barry v. Nelms, 2 Pa. Co. 
440. 
Wis.—Torbe v. Strauss, 155 Wis. 


Pea pat gor gs v. Brennan, 2 Grant 
Que.—Robert v. Gagon, 10 Que. K. 
18 Be) 


{a] Ilustration.—Where a pur- 
chaser of partnership property which 
has been sold under execution against 
individual partners refuses to turn 
it over to a receiver appointed in pro- 
ceedings for the dissolution of a 
partnership, the receiver may sue him 
for conversion. Rogers v. Landers, 
128 Misc. 208, 218 NYS 98. 

[b] Action against partner.—A re- 
ceiver of a partnership may bring an 
action against a partner to recover 
unpaid subscription of capital stock 
in the copartnership business. Torbe 
v. Strauss, 155 Wis. 518, 144 NW 
184, 1136. 3 

{[c] Firm containing alien enemy. 
—A partner appointed receiver of a 
firm of which some members are alien 
enemies may sue to collect money 
due the firm in his capacity as re- 
ceiver, although such claim by a 
partner would be barred because of 
alien enemy members of the firm. 
Rombach Baden Clock Co. v. Gent, 
84 L. J. K. By 1558. f 

_[d] eave of court (1) isa prereq- 
uisite to any right of the receiver to 
sue for debts due to the firm. Fincke 
v. Funke, 25 Hun (N. Y.) 616. (2) An 
objection that the receiver is suing 
without permission of the court is not 
based upon the ground of want of 
sufficient interest in the property to 
maintain the action but is, in effect, 
an objection that plaintiff had not 
legal capacity to sue; and where the 
defect appears upon the face of a 
complaint the objection is waived 
if not taken by motion within twenty 
days after service of the complaint 
as required by statute. Rogers v. 
Landers, 128 Misc. 208, 218 NYS 98. 

14. McBride v. Ricketts, 98 Iowa 
539, 67 NW 410. 

15. May v. Pagett, 2 Pa. Dist. 276. 

16. Flinn v. Hanbury, 157 App. 
Div. 207, 141 NYS 844. 

17. Leave of court as prerequisite 
of action against receiver generally 
see Receivers [34 Cyc 411]. 

18. Robinson v. Hodgkins, 168 
Mass. 465, 47 NE 195; Blum vy. Van 
Vechten, 92 Wis. 378, 66 NW 507. 
Pe hs Gridley v. Conner, 2 La. Ann. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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any balance that may remain in his hands to the part- 
If the estate sustains a loss through his 
failure properly to perform his duties, he is charge- 
able therewith,?: but he is not chargeable with the 
amount of accounts which he permitted to become 
outlawed in his hands where there is no evidence 
on which a finding of the amount of damage from 
Where the receiver 
has used funds of the partnership for his own pri- 
vate purposes, he is properly charged with legal 
The cost of administering a re- 
ceivership is primarily charged against the assets 


ners.*° 


this source could be based.?? 


interest thereon.?® 


in the hands of the receiver.”+ 


[§ 939] (9) Compensation of Receiver. 
narily, the compensation allowed to a receiver 1s a 
matter resting largely in the discretion of the court.*°® 


20. Rochat v. Gee, 137 Cal. 497, 70 
P 478; Slater v. Slater, 78 App. Div. 
449, 80 NYS 3863 [mod on _ other 


grounds 175 N. Y. 143, 67-NE 224, 96 
AmSR 605, 61 LRA 796] (applying 
Code Civ. Proc. § 3320). 

a Clapp: v.. Clapp, 10 NYSt~ 733 
[aff 7 NYS 495 (aff 125 N. Y. 693 mem, 
26 NE 751 mem)]; Plisson y. Duncan, 
36 Can. S. C. 647. \ 

22.- Semple v. Burke, 34 N. D. 152, 
157 NW 978. 

23. Semple v. Burke, supra. 

. [a] Period for which interest 
charged where receiver has left state. 
—Where a receiver who had used 
partnership funds in his. private 
transactions removed from the state, 
but when he did so, left the funds 
within the state, and the members 
of the partnership did not take any 
steps to require an accounting of 
him upon his removal, the receiver 
was properly charged with interest 
on the funds so used only up to the 
time when he removed from the state. 
Semple v. Burke, 34 N. D. 152, 157 NW 
978. 

24. Wardrop v. Harrison, 63 Utah 
132, 222 P 1069. 

25. Semple v. Burke, 34 N. D. 152, 
157 NW 978 (allowance of five per 
cent of total collections was with- 
in discretion of the trial court). 


26. Hall vy. Wingate, 163 Ga. 248, 
ABO tly. 

27. Hall v. Wingate, supra. 

28. Davy v. Searth, [1906] 1 Ch. 
5b. 

29. Pleading generally see Plead- 


ing. [sl-Cycerd i], 

30. Brody v. Maril, 208 Ala. 464, 
94 S 764; Skolnick v. Greenburg, 230 
Mass. 359, 119 NE 792. 

{a] Bill held_ self-contradictory 
and uncertain.—Where the original 
allegation of a bill in a suit in equity 
for a partnership accounting set forth 
a discontinuance of the partnership 
business and an ascertainment of a 
distributable balance amounting to 
sixteen thousand dollars, and, with- 
out withdrawing or modifying the al- 
legations, the bill was amended by 
adding allegations that respondent 
“claimed” to have tendered the com- 
plainant a complete account of such 
partnership, and to have settled ac- 
cordingly but that such alleged set- 
tlement was a false and fraudulent 
one in certain particulars named, the 
conclusion being that the true amount 
/of the partnership assets was thirty 
thousand dollars, one half of which 
belonged to complainant, the amended 
bill was demurrable because of its 
self-contradiction. and uncertainties. 


Brody v. Maril, 208 Ala. 464, 94 5S 
764. 
31. Ala.—Williams v. Williams, 


206 Ala. 125, 89 S 272. 

Conn.—Buckley v. Kelly, 70 Conn. 
411, 39 A 601. 

Ga.—Smith v. Hancock, 163 Ga. 222, 
136 SE 52. , , 

Kan.—Bird v. Wilcox, 104 Kan. 799, 
180 P 774. ‘ 

La.—Borah v. O’Niell, 116 La. 672, 
41°S*29-- = 

Mass.—Forina Co., Inc., .v. Karn- 
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sation.?7 


plaint. 


Lays Cre} Sees 


Where a party to an action to wind up and dissolve 
a partnership is, by consent, appointed receiver, 
and his compensation is fixed by the order appoint- 
ing him, he is entitled to the compensation so fixed,?® 
but the judge cannot allow him additional compen 
A member of a partnership who has been 
appointed receiver in an action for its dissolution 
is entitled to retain the fees allowed him as receiver, 
notwithstanding his inability to pay his debt to 
the partnership.® 

[§ 940] 14. Pleading?®°—a, Bill, Petition, or Com- 
The bill, petition, or complaint in a suit 


for settlement of partnership affairs must be defi- 


Ordi- 


heim, 240 Mass. 574, 134 NE 605. 
Mo.—Pope v. Salsman, 35 Mo. 362. 
N. J.—Patterson v. Sadler, 71 N. 

JEG ob, WOoueA Pano: 

rane Y.—McMurray vy. Rawson, 3 Hill 


Okl.—Chowning vy. Graham, 74 Okl. 
232, 178 P 676. 

Pa.—Agricultural Trust Co. v. Eby, 
29 Pa. Dist. 267 

Tex.—Rische v. Rische, 46 Tex. Civ: 
A. 28, 101 SW 849. 

Wis.—Briere v. Taylor, 126 Wis. 
347, 105 NW 817. 

“To present a case for an account- 
ing in equity as between partners, 
the bill should, as a first requisite, 
show the existence past or present 
of a partnership between the com- 
plainant and those with whom he 
seeks to account.” Tutwiler v. Dug- 
ger, 127 Ala. 191, 194, 28 S 677 [quot 
ieee y. Berlin, 208 Ala. 640, 95 S 

[a] Averment that partnership a 
mercantile one.—The complaint must 
ayer that the partnership was mer- 
cantile, in such terms as to show the 
ease is within the law of merchants. 
Beer ray, v. Rawson, 3 Hill (N. Y.) 


[b] A formal allegation of the ex- 
istence of a partnership is not nec- 
essary where the facts stated con- 
cerning the relationship of the par- 
ties discloses a partnership. Bird vy. 
Wilcox, 104 Kan. 799, 180 P 774. 

[c] Allegation as to how part- 
nership formed.—lIn a bill for an ac- 
counting as to a partnership for farm- 
ing land of which the partners were 
at the time tenants in common, it is 
not necessary to allege how the part- 
nership was formed. Agricultural 
Trust ‘Co, va Hby, 29 Pa. Dist:.267. 

{d] Showing of technical partner- 
ship not necessary.—Since equity has 
jurisdiction to compel accounting and 
settlement between joint adventurers 
who are quasi but not technical part- 
ners, failure to show a technical part- 
nership will not affect the equity of 
a bill for a partnership dissolution 
and accounting, or prevent the grant- 
ing of appropriate relief, although the 
relief which might be granted in such 
case under the general prayer, would 
rest on a different basis. Hill v. Hill, 
205 Ala. 33, 88 S 224. 

[e] Details of partnership not nec- 
essary.—A petition in a suit for an 
accounting and appointment of a re- 
ceiver of the partnership property, 
which alleges that plaintiff and de- 
fendant entered into a partnership 
to conduct a designated business and 
continue to conduct the business un- 
til a specified date, sufficiently al- 
leges the existence of a partnership, 


although the details thereof are not 


given, for a partner has a right to an 
accounting no matter what his inter- 
est may be, and is also sufficient to 
warrant the appointment of a receiv- 
er on a proper showing. MRische y. 


Biiew 46 “Tex. (Civ. A. .23,) 10% SW 


{f] Complaint showing interest in 
property.—A complaint which alleged 
that the property used in the part- 
nership business was to be paid for 


nite and certain in its allegations.®° 
the existence of a partnership between the parties,?? 
either at the time of the commencement of the suit 


It must show 


out of the profits of the business and 
rents from the purchase price of land 
had been made from such rents and 
profits, sufficiently alleged that plain- 
tiff was to have an interest in the 


property. Doudell v. Shoo, 20 Cal. 
A. 424, 129 P 478. ; 
[g] Allegations not inconsistent.— 


Allegations that the parties were ten- 
ants.in common in the ownership of 
land, but partners in farming it, do 
not contradict each other. Agricul- 
cure Trust, Co, v. Hby, 29), PastpDist, 

67. 

[h] Sufficient allegations.—Heller 
v. Berlin, 210 Ala. 549, 98 S 803 (shar- 
ing of losses as well as profits suf- 
ficiently alleged); Russell v. Hayden, 
208 Ala. 629, 95 S 34; Williams v. 
Williams, 206 Ala. 125, 89 S 272; 
Reilly v. Woolbert, 196 Ala. 191, 72 
S 10 (bill for accounting, alleging 
the purchase by plaintiff of an un- 
divided one-tenth interest in defend- 
ant’s coal-mining business and pay- 


ment of the stipulated price, suffi- 
ciently alleges a partnership, with 
all its legal incidents, and is not 


demurrable because it does not con- 
tain a contractual specification of 
those incidents); Smith v. Hancock, 
163 Ga. 222, 186 SE 52 (petition al- 
leging that plaintiff advanced funds 
and became a partner with defend- 
ant in peach cultivation, and pray- 
ing for an accounting, is good as 
against a general demurrer); Wester 
v. Everett, 149 Ga. 754, 102 SE 159 
(petition alleging that defendant and 
another received a bond for convey- 
ance of title to sawmill upon payment 
of purchase price, and that plaintiff 
purchased such other’s half interest 
with money obtained from defendant, 
and received a bill of sale of a half 


and that ‘among other terms of the 
said copartnership the said plaintiff 
and H. Barrow Parry should each 
have a one-quarter interest in said 
firm and the said William B. Parry 
should have a one-half interest there- 
in,” is not objectionable as stating 
a conclusion but amounts to a state- 
ment of the formation of a part- 
nership with the interests of the part- 
ners aS above stated); Reeves vy. 
Bushby, 25 Mise. 226, 55 NYS 70: 
Chowning v. Graham, 74 Okl. 232, 178 
P 676; Keith v. Aubrey, (Tex. Civ. 
A.) 127 SW 278 (partnership between 
all parties shown); Briere v. Taylor, 
126 Wis. 347, 105 NW 817 (allega- 
tion in general terms). 

[i] Petition showing partnership 
at will—Peardon vy. White, 65 Cal. 
A, 463, 224 P 268. ; a” 

{j] Insufficient allegations.—Hel- 
ler v. Berlin, 208 Ala. 640, 95. S*10° 
(bill alleging sharing of profits but 
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or at some prior time;*? and it has been held that 
it should also aver, in terms or in substance,?* the 
terms and conditions of the partnership,*+ the char- 
acter of the partnership enterprise,*® the respective 
interests of the partners,*® their respective contri- 
butions to the partnership capital or assets,?? and 
the proportions in which profits would be divided 
It has also been held that it 
should be made to appear that complainant has com- 
plied with his obligations under the partnership 
If the suit is for dissolution of the 
partnership as well as for an accounting and settle- 


or losses shared.?§ 


agreement.*° 
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instances where 


ment, plaintiff must allege facts which entitle him 


Silent as to losses); Forina Co., Inc. 
v. Karnheim, 240 Mass. 574, 1384 NE 
605 (bill alleging that plaintiff and 
defendant, who were dealers in wool, 
agreed that each was to receive one 
half of the net profits of transactions 
done by the other); Bennett v. Crane, 
220 Mo. A.,607, 289 SW 26 (petition 
showing debtor and creditor relation- 
ship and not partnership); McCrosky 
vy. Burnham, (Mo. A.) 282 SW 158 
(petition alleging that defendant was 
a creditor of the firm); Thomashef- 
sky v. Edelstein, 192 App. Div. 368, 
182 NYS 707 (complaint showing’ cor- 
poration and not  copartnership); 
Chappell v. Chappell, 125 App. Div. 
127,, LOS NYS 648 [aff-193 N. Y. 653 
mem, 86 NE 1122 mem] (a complaint 
alleging that the parties became co- 
partners in joint enterprises under 
an oral agreement, whereby the par- 
ties were to contribute money for 
joint enterprises thereinafter men- 
tioned, which does not state any part- 
nership enterprises, but merely al- 
leges that they invested the money in 
the purchase of promissory notes, 
household furniture, a mortgage on 
real estate, and certain lands, and 
further alleging that the partnership 
and joint enterprise arrangement was 
not entered into for any definite pe- 
riod, but its extent as to time and 
the nature of the enterprises to be 
carried on were indefinite and subject 
to the volition of the parties at all 
times). 

32. Heller v. Berlin, 208 Ala. 640, 
95 S 10; Tutwiler v. Dugger, 127 Ala. 
TOT 2382'S 67 7- 

83. Russell v. Hayden, 201 Ala. 
517, 78 S 871 [foll Tutwiler v. Dugger, 


Hee NU Ae ONee eS) OMG tien eb ULOn uv. 
Snedecor, 52 Ala. 167]. 

34 Russell v. Hayden, 201 Ala. 
517, 78 S 871 [foll Tutwiler v. Dugger, 
Gow Ala el Od 28 Si pO siGtle? ve 


Snedecor, 52 Ala. 167]; Rose v. Moate, 
144 Ga. 316, 87 SE 20; Valentin v. 
Sarrett, 25 Ida. 517, 138 P 834. 

{a] Sufficient allegations as to ob- 
ligation of partners to devote entire 
time to business. Valentin v. Sar- 
rett,, 25 Ida. 517,138 P3834. 

{b] Insufficient allegations.—A 
petition alleging a partnership, and 
that plaintiff was wrongfully exclud- 
ed from the business, and praying an 
accounting, but not showing the terms 
or plaintiff's interest in the profits, 
is demurrable. Rose v. Moate, 144 
Ga. 316, 87 SE 20. 

35. Williams v. Williams, 206 Ala. 
1:25, (89.28) 272. ‘ 

36. Heller v. Berlin, 208 Ala. 640, 
95 S 10; Russell v. Hayden, 201 Ala. 
517, 78 S 871 [foll Tutwiler v. Dug- 


Serle Alaa ole 28 SL6ilas daittle: iv. 
Snedecor, 52 Ala. 167]. 
37. Patterson v. Sadler, 71 N. J. 


Eq. 315, 63 A 1115. 

[a] Contrary view.—“It is not es- 
sential to the perfection of this char- 
acter of bill to aver speci- 
fically what contribution the com- 
plainant made originally, in order to 
constitute the partnership adequate- 
ly described.” Williams v. Williams, 
206 Ala. 125, 126, 89 S 272. 

38. Williams v. Williams, supra; 
Patterson v. Sadler, 71 N. J. Eq. 315, 
63 A 1115. 


39. Smith v. Hancock, 163 Ga. 222, 
1386 SH 52; Ryan v. Barnes, 72 Ind. 
A. 152, 125 NE 643. But see infra 


text and note 59. 

[a] Express allegation not neces- 
sary.—A petition for a partnership 
accounting is sufficient as against de- 
murrer where it alleges in effect that 
plaintiff complied with the obliga- 
tions assumed by him in his part- 
nership contract, although it does not 
expressly so allege. Smith v. Han- 
cock, 163 Ga. 222, 1386 SE 52. 

[b] Sufficient allegations.—(1) 
Where there ig nothing in the part- 
nership agreement tending. to show 
that complainant’s participation in 
the profits of the partnership was in 
any way dependent on his personal 
attention to the work in hand and he 
expressly alleges that his absence 
caused no loss to the partnership and 
no injury to the work in hand, all 
of which is admitted by demurrer, 
the complaint is sufficient to entitle 
him to relief. Driscoll v. Sullivan, 
186 Ind. 178, 181,115 NE 3381 (where 
the court considered it not necessary 
to decide ‘‘whether, under some cir- 
cumstances, the plaintiff in an ac- 
tion of this character must show 
that he has fully performed all of 
the obligations placed on him by the 
partnership agreement”). (2) Where 
a complaint in a suit for a partner- 
ship accounting is not challenged for 
failure to aver payment of the part- 
nership debts, an averment that 
plaintiff had borne his full portion 
of the expenses of the business will 
be deemed a sufficient averment as 
to indebtedness in the absence of 
any motion to make it more specific. 
Ryan v. Barnes, 72 Ind. A. 152, 125 
NE 643. 

40. Ala.—Brooke v. 149 
Ala. 96, 43 S 141. 

Preach <a v. Harkness, 26 Cal. 
69. 

Conn.—Duffield_ v. 45 
Conn. 424. 

Ind.—Adams v. Shewalter, 139 Ind. 
178, 88 NE 607; Kimble v. Seal, 92 
rete 276; Dehority v. Nelson, 56 Ind. 
414, 

Ky.—Havener y. Stephens, 58 SW 
372, 22 Kyl 498. 

Md.—Fooks vy. Williams, 120 Md. 
436, 87 A 692. A 

Mass.—Skolnick v. Greenburg, 230 
Mass. 359, 119 NEL 792: 

Mont.—Arnold v. Sinclair, 11 Mont. 
556, 29 P 340, 28 AmSR 489. 

N. Y.—Waite v. Aborn, 60 App. Div. 
521, 69 NYS 967. 

Ee Thane v. Dunham, 1 Pa. C. 

Eng.—Master vy. Kirton, 3 Ves. Jr. 
74, 30 Reprint 901. 

[a] Sufficient allegations.—Brooke 
v. Tucker, 149 Ala. 96, 43 S 141 (bill 
alleging that defendant partner was 
insolvent, and that he had collected 
money due the firm, which he had 
appropriated to his own use without 
making any entry on the partnership 
books and without acquainting com- 
plainant partner with the facts); 
Vaughan v. Caldwell, 200 Cal. 572, 253 
P 929 [foll Bremner v. Leavit, 109 
Cal. 130, 41 P 859] (complaint alleg- 
ing violations of partnership agree- 
ment by defendant); Waite v. Aborn, 


Tucker, 


Brainerd, 


[§ 940 


to a decree of dissolution,*® and a complaint which 
shows that the firm has already been dissolved is de- 
murrable.*! If the suit is merely for an accounting 
and settlement, the bill must, except in the rare 


an accounting may be had during 


the existence of the partnership,** allege the disso- 
lution of the partnership.*? 
accounting and settlement is sought, the bill, peti- 
tion, or complaint must show that the affairs of the 
firm have not been properly settled,#* and allege 
facts showing that complaimant has a legal right to 
an accounting,*® and there should also be allega- 


In all cases where an 


60 App. Div. 521, 62 NYS 967 (disso- 
lution of theatrical partnership); 


Reprint 901. a 

Insufficient ~ allegations.—A 
bill for dissolution of a partnership, 
alleging that there were irreconcil- 
able differences between the part- 
ners, but only stating as such dif- 
ferences the fact that defendant 
would not agree with complainant to 
sell partnership property at a fair 
and reasonable profit, and, having 
agreed to sell, subsequently refused 
to consummate the sale, was insuffi- 
cient. Fooks v. Williams, 120 Md. 
436, 87 A 692. 

41. Davis v. Niswonger, 
426, 44 NE 542. : 
42. See supra § 836. 
43. See Fairchild v. Valentine, 30 
N. Y. Super. 564; Murdoch vy. Mur- 
doch, 279 Pa. 97, 123 A 683 (both in- 

fra this note). 

[a] When omission of allegations 

of dissolution properly disregarded.— 
“Both parties agree that the business 
is at an end, and that the subject 
matter of the agreement is extin- 
guished; they both seek an account- 
ing, disputing only as to the princi- 
ples on which it shall be taken; un- 
der such circumstances, the court 
may, in disposing of the cause after 
trial, well disregard the want of an 
averment that the partnership has 
been dissolved, or of a prayer for a 
decree of dissolution, even if such 
averment and prayer be technically 
necessary.” Fairchild v. Valentine, 
30 N. Y. Super. 564, 578. 
_[b] A bill by the guardian of an 
insane assignee of a partner, praying 
a receiver and ah accounting as 
against other partners who deny the 
interest of the insane person may be 
sufficient to-warrant a decree for an 
accounting, although it contains no 
averment of dissolution, and may be 
treated as amended if necessary. 
Murdoch v. Murdoch, 279 Pa. 97, 123 
A 683. 

44. See cases infra note 45. 

Conclusiveness of private account- 
ae and settlement see supra §§ 887— 

45. U. S.—WHinstein v. Schnebly, 
89 Fed. 540. 

Ala.—Dugeger v. Tutwiler, 129 Ala. 
258, 30 S 91; Haynes vy. Short, 88 
Alay 562," T4Sl5 7%. 

Cal.—Bremner vy. Leavitt, 109 Cal. 
130, 41 P 859; Young v. Pearson, 1 
Cal. 448. 

Conn.—Buckley v. Kelly, 70 Conn. 
411, 39 A 601. 

Ga.—Houston y. Polk, 124 Ga. 103, 
52 SH 838; Wells v. Strange, 5 Ga. 22. 

Ill.—Bracken v. Kennedy, 4 Ill. 558; 
Gutsch Brewing Co.*v. Fischbeck, 41 
Ill. A. 400. 

Bias gas v. Jordan, (A.) 159 NE 


17 oWa—Frederick v. Cooper, 3 Iowa 
joan Carlin v. Donegan, 15 Kan. 
La.—Borah vy. O’Niell, 116 La. 672, 
41 § 29, 
Md.—Fried v. Burk, 125 Md. 500, 
94 A 86. 
Mass.—Woodman _y. 
Mass. 265, 90 NE 570. 


Toye, 204 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tions as to the existence of assets.*® 
held that complainant must aver facts sufficient to 
something will be 
found due to him by defendant,*? although he is 
not required to aver that any particular amount is 
due to him;#S but it has also been held that it is 


indicate that, on an accounting, 


PARTNERSHIP 
It has been 


definite lien on 


not necessary to allege that a balance will be due 


“Ne Spe ae tae v. Gorden, 52 Miss. 
Nebr.—Shriver v. McCloud, 20 
Nebr. 474, 30 NW 534. 
N. Y.—Teschmacher v. Lenz, 82 


Hun 594, 31 NYS 548; Ludington v. 
Taft, 10 Barb. 447; Reeves vy. Bush- 
by, 25 Mise. 226, 55 NYS 70; Ketch- 
um v. Lewis, 19 NYS 452; Redfield 
v. Middleton, 1 AbbPrNS 15. 

Okl.—Graham v. Schooler, 80 Okl. 
124, 194 P 1080; 

WET eae v. Wolff, 119 Or. 237, 
243 P 548 

Pa.—Everhart v. Everhart, 8 Luz 
LegReg 217; Bachman vy. WHinhorn, 
12° Phila. 391; Harris vy. Donovan, 2g 
PittsbLegJNS 286. 

R. I.—Congdon y. Aylesworth, 16 R. 
I. 281, 18 A 247. 

Tex.—Dove v. Coleman, (Civ. A.) 
234 SW 917; Wright v. Ross, 30 Tex. 
Civ. A. 207, 70 SW 234. 

eee gee v. Oviatt, 4 Utah 95, 


< v. McGowen, 64 Vt. 173, 


23. A 855. ; 

W. Va.—Wood v. Wood, 50 W. Va. 
570, 40 SE 416; Coville v. Gilman, 
13 W. Va. 314. 

Eng.—Good vy. Blewitt, 13 Ves. Jr. 
397, 33 Reprint 343. 

[a] Ilustration.—A complaint by 
the executor of a deceased partner, 
not setting out a cause of action in 
equity for an accounting and pay- 
ment of the amount found due on dis- 
solution of the firm by death, cannot 
be sustained, as against a demurrer, 
on the theory that on the facts stat- 
ed plaintiff might be entitled to main- 
tain an action in equity for an ac- 
counting. Goldsticker v. Goldstick- 
er, 106 Misc. 182, 174 NYS 257. 

[b] Allegation held to be one of 
fact.—An allegation in a petition to 
the effect that an item in a statement 
of a firm’s indebtedness, according 
to the partner who had charge of the 
firm’s books and who drew the state- 
ment, to be used as a basis of a set- 
tlement on dissolution, represented 
the amount due by the firm in addi- 
tion to the liabilities more specifical- 
ly set forth therein, will, as against 
a demurrer, be treated, not as a mere 
expression of opinion by such part- 
ner, but as a statement of fact. Oli- 
ver v. House, 125 Ga. 637, 54 SE 732. 

[c] Accounting proper although 
no fraud or mistake charged.—Where, 
in a suit for an accounting between 
partners, a justice of the superior 
court heard the issue as to whether 
there had been an accounting be- 
tween the partners, or an account 
stated, and found that there had been 
none, and referred the case to a mas- 
ter, the failure of the bill to charge 
fraud or mistake in certain divisions 
of profits between the partners did 
not defeat an accounting. Woodman 
v. Toye, 204.Mass, 265, 90 NE 570. 

[d] Sufficient allegations.—Rus- 
sell v. Hayden, 208 Ala. 629, 95 S 
34; Martin y. Campbell, 207 Ala. 505, 
93 S 477; Treadaway v. Stansell, 203 
Ala. 52, 82 S 12; Northen v. Tatum, 
164, Ala. 368,;51° S17; Vaughan v. 
Caldwell, 200 Cal. 572, 253 P 929 [foll 
Bremner v. Leavit, 109 Cal. 130, 41 
P 859] (complaint alleging violations 
of partnership agreement by defend- 


ant); Kelley v. Cameron, 72 Cal. A. 
660, 237 P 819; Fong Sing v. O’Dell, 
50° Cal A. 55,194 P 745 (complaint 


in a suit by some of the surviving 
members of a partnership. against 
others alleging as to each defendant 
that he had taken into his posses- 
sion and retained’ described property 
of the firm and claimed it as his 
own, and denied the right. of the 
firm and of the partners therein, and 
refused to account therefor); Purvis 


v. Johnson, 163 Ga. 698, 1387 SE 50; 
Wester v. Everett, 149 Ga. 754, 102 
SHE 159; Iles v. Jordan, (Ind. A.) 159 
NE 28; Wehmeier v. Mercantile 
Banking Co., 49 Ind. A. 454, 97 NE 
558 (complaint alleging banking 
partnership between plaintiff and de- 
fendants, mismanagement and wast- 
ing of assets, illegal loans, insolvency 
and disagreements as to firm policy, 
failure to agree upon a mutual set- 
tlement or dissolution, and danger of 
further loss to plaintiff); Borah v. 
O’Niell, 116 Tha. 672, 41 S 29 (peti- 
tion alleging a partnership and good 
reason why it should be dissolved, 
and that defendant partner owed the 
petitioners certain specific debts by 
reason of failure to contribute his 
share of the expense, and praying for 
dissolution and judgment for the spe- 
cific debts, or, if the court should 
fail to find these amounts were due, 
then for a judgment for whatever 
amount the court might find to be 
due, and for further relief); Fried 
v. Burk, 125 Md. 500, 94 A 86 (bill 
against surviving partners, alleging 
that plaintiff was an executrix of 
the deceased partner, that defendant 
had submitted to her:a statement of 
the partnership estate, which was 
not a true account of the property 
and assets .of the firm or a correct 
statement of the interest of deceased 
therein, that the property was valued 
in the statement at an amount far 
below its market value, and that the 
defendants had refused to permit 
plaintiff to examine the books of the 


firm); Skolnick v. Greenburg, 230 
Mass. 359, 119 NE 792; Lovejoy v. 
Bailey, 214 Mass. 134, 101 NE 63; 
Towle v. Pierce, 13 Metc. (Mass.) 
329, 46 AmD 679; Stern v. Harris, 40 
Minn. 209, 41 NW 1036; Bailly v. 
Betti, 241 N. Y. 22, 148 NE 776 (al- 


Jegations of a written contract of 
partnership to give musical concerts 
under the firm name of “Flonzaley 
Quartet,” and that defendant gave 
notice of noncontinuance of the part- 
nership, and had denied plaintiff any 
interest aS a partner, and had re- 
fused to render an accounting); 
Candee. v. Baker, 131 App. Div. 641, 
116 NYS 55; Schulsinger v. Blau, 84 
App. Div. 390, 82 NYS 686; Simp- 
son v. Simpson, 44 App. Div. 492, 60 
NYS 879 (complaint in action for ac- 
counting against a surviving partner 
individually and as plaintiff's coexe- 
cutor, which alleged that he was ap- 
propriating the capital and good will 
of the partnership business to his 
own private use); Graham vy. School- 
er, 80 Okl. 124, 194 P 1080; Spencer 
Nes VOM, mL QMO Zonta ke, Lo 4 or 
Woodward v. Smith, (Tex. Civ. A.) 
253 SW 847; Smith v. Lamon, (Tex. 
Civ. A.) 143 SW 304 (petition alleg- 
ing that the parties were partners, 
that defendant refused to contribute 
his part of the capital, that plaintiff 
had contributed more than his share 
of the expenses, that defendant re- 
fused to account to him for any part 
thereof, or to codperate in the prose- 
cution of the business, that no divi- 
sion of the assets or good will could 
be mutually agreed on, and that the 
only equitable way of making a divi- 
sion was by a sale of the peopel ty) 
EOD ICE v. Quinn, 68 W. Va. 577, 
70 SE 3 

[e] Thaumclent allegations.— 
Gutsch Brewing Co. v. Fischbeck, 41 
Ill. A. 400; Emrich v. Goldstein, 1038 
App. Div. 17, 92 NYS 680; Harkins 
VaebuUxtons Ue Pa ns DISts 19,2 1) eas 
Co. 22; Keller v. Keller, 26 Pa: Co. 
445; Bankers’ Trust Co..v. Riter, 56 


'Utah 525, 190 P 1113. 
46. Williams v. Williams, 206 Ala. | 


125, 89 S 272; Doudell v. Shoo, 20 Cal. 


to complainant on the accounting.*® 
ages are claimed, facts showing a right to recover 
damages must be alleged.°° 


1229 
Where dam- 


[47 C.J.] 


If plaintiff claims a 
partnership property,®+ or counts 


upon an award by arbitrators,°? or an account 
stated,°* or upon the fraudulent conduct,°* neglect,°*® 


A. 424, 129 P 478. 

47. Smith v. Hancock, 163 Ga. 222, 
136 SE 52. 

48. Smith v. Hancock, supra; 
Metz v. Emery, 110 Kan. 405, 204 P 
734. 

“The fact that a plaintiff who in- 
stituted an action for an accounting 
of the business of a partnership 
which had been dissolved is unable 
to state or fails to state the amount 
that will be found to be due to plain- 
tiff on such accounting does not pre- 
vent an accounting, and especially 
where it is alleged by plaintiff that 
the defendant partner had appropriat- 
ed and converted to his own use the 
profits of the firm business whereby 
he became indebted to the plaintiff 
in a considerable sum.’ Metz v. 
Iimery, supra. 

49. Champion v. Williams, 2 OhS 
&CP 388, 2 OhNP 329. 

50. Rassaert v. Mensch, 17 Cal. 
Axe 637,120) Po1lodw2. 

[a] Complaint held sufficient. ill 
complaint, in a suit by a partner for 
the dissolution of the firm and for 
an accounting, which alleged that 
defendant had breached the firm 
agreement in that he had failed to 
furnish the money necessary to carry 
on the firm business, and that his con- 
duct in the management of the busi- 
ness, departments of which were in- 
trusted to different partners, caused 
dissensions and interfered with the 
orderly management of the business, 
resulting in damages in a Specified 
sum, sufficiently alleged a cause of 
action for damages. Rassaert v- 
Mensch, 17-Cal. A. 637, 120 P 1072 
[foll Bremner y. Leavit, 109 Cal. 130, 
415 Soo i. 

Award of damages in suit for dis- 
solution and accounting see infra § 

000. 


51. Reese v. McCurdy, 121 Ala. 
425, 25S 918. 
52. Foster v. Carr, .135 Cal. 83, 67 


P 43; Straus v. Heyenga, 5 .NYSt 
3 [ate 116 N. Y. 666 mem, 22.NH Hiss 
mem]. 

53.. Tarabino v. Nicoli, 5 Colo. “A. 
545,139 P1362. 

54, U. S.—-Campbell v. Clark,.101 
Fed. 972, 42, CCA. 123. 

Ill.—Maher v. Bull, 44001974 
a ae Vi Karrick, 13° Towa 
vo . 

Mass.—Jaynes_ v. 
Mass. 309, 17 NE 831. 

Minn.—Shackleton v. Kneisley, 48 
Minn. 451, 51 NW 470. 

N. J.—Harrison v. Farrington, 36 
Ned ig fh LOW fart isi Ne oJ. MiGs esl Gale 

N. Y.—Simpson v. Simpson, 44 App. 
Div. 492, 60 NYS 879. 

Or.—Runnells v. Leffel, 93 Or. 342 
176 P 802) 183) P 756. 

Tenn. —Gernt v. Cusack, 106 Tenn. 
141, 59 S 835. 

Ww. Va.—Hunter v. Tolbard, 47 W. 
Va. 258, 34 SE 737. 

Wis. — McCartney v. Boyd, 161 Wis. 
146, 152 NW 820. 

{al Sufficient allegations.—A com- 
plaint alleging that defendant con- 
cealed partnership property from the 
wife of a deceased partner and the 
guardian of deceased’s minor child, 
that he falsely represented that de- 
ceased was indebted to the partner- 
ship, and that by means of an in- 
complete list of partnership property 
he procured an undervaluation and 
induced the wife and the guardian to 
consent to a sale to one who was 
merely a dummy for defendant, states 
facts showing fraud on the part of 
defendant warranting a vacation of 
the sale and an accounting. Mc- 
Cartney v. Boyd, 161 Wis. 146, 152 
NW. 820. 

55. Runnells v. Leffel, 93 Or. 342, 


Goepper, 147 


1230 [47 C.J.} 
or misfeasance®® of a partner as a special ground 
of relief, he must allege the facts upon which he 
bases the particular claim. Where complainant is 
a person other than a partner, facts showing his right 
to sue should be alleged,®? and if the suit is brought 
by an assignee of a partner, the bill, petition, or 
complaint must state the facts which entitle him to 
an accounting.®® It has been held that a plaintiff 
partner suing for an accounting is not required to 
allege that he has himself rendered an account,°® 
but it has also been held that the complaint of a 
surviving partner in an action against the persona] 
representative of a deceased partner for accounting 
is fatally defective if it fails to allege that, as sur- 
viving partner, he accounted to defendant as rep- 
resentative, or that a claim against him was pre- 
sented for allowance or rejection before suit.®° 
Where plaintiff, alleging fraud and deceit of de- 
fendant in inducing plaintiff to release him from his 
contract of copartnership and to transfer plaintiff’s 
interests in the partnership property to a third per- 
son, sues for discovery and an accounting, the bill 
is not bad on demurrer for failure of plaintiff to 
tender or offer to refund the price paid him for sueh 
176 P 802, 183 P 756. 


56. Runnells v. Leffel, supra. 


57. Clements v. Lavender, 209 


PARTNERSHIP 


terms by any decree that may be pro- 
nounced against defendants which the 
equities of the case may require’’). 
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partnership interest.°t The omission of an offer by 
plaintiff to pay any balance that may be found due 
from him to defendant on the accounting which he 
seeks does not render his bill insufficient.*? 
Showing as to remedy at law. A bill, petition, 
or complaint for a partnership accounting should 
make it appear that complainant has no adequate 
remedy at law,®*? but the omission of a specific state- 
ment to this effect is not a fatal defect where it 
necessarily follows from the facts alleged that plain- 
tiff has no such remedy.°¢ Where the bill shows 
that complainant has a clear legal remedy for the 
enforcement of his rights, it is demurrable.®® 
Prayer for relief. The bill, petition, or complaint 
must, of course, contain a prayer for the relief to 
which complainant deems himself eftitled,** whether 
such relief be a dissolution,®’ an™“accounting,®® or 
both.°® It is not necessary to pray for ascertain- 
ment and payment of the partnership debts,‘° and 
it has been held to be unnecessary, if not improper, 
to claim in the original bill the benefit of a statute 
permitting an allowance of attorney’s fees.71 
Verification. The petition should be verified’? 
“positively as to matters within complainant’s knowl- 
41 S$ 29; Richard v. Mouton, 106 La. 


435, 30 S 894; Thompson y. Walker, 
39 La. Ann. 892, 2 S 789. 


Ala. 615; 96 S 785. 

[a] Insufficient showing in suit 
by wife of partner.—A bill alleging 
that complainant’s deceased husband 
was a partner of respondents and 
owned an undivided one-third inter- 
est in the firm: property, that re- 
spondents, after his death, continued 
to operate under the firm name, treat- 
ing the property as their individual 
property, and had converted the firm 
assets to their own use, Shows no 
special. circumstances which J 
justify complainant in proceeding in- 
dividually to the enforcement of her 
rights derived from her husband’s 
relation to the partnership that was 
dissolved by his death. Clements v. 
Lavender, 209 Ala. 615, 616, 96 S 785 
(“If the bill had been filed in Mrs. 
Lavender’s capacity as personal rep- 
resentative of her deceased husband, 
it would have possessed equity’’). 

58. Cuyamaca. Granite Co..v. Pa- 
cific Pav. Co., 95 Cal. 252, 30 P 525; 
Sheldon v. Stevens, 32 Misc. 314, 66 
NYS 796 [aff 57 App. Div. 630, 68 
NYS 1148]. 

_ Right of assignee to 
see supra § 842. ; 

59. Ostigny v. Savignac, 
Super. 376. 

[a] It is sufficient to allege that 
defendant has in his possession some 


goods or funds belonging to the firm | 


which existed between them and for 
which he has not accounted. Harel 
v. Lemaire, 10 Que. Pr. 82. 

[b] Suit for accounting as to par- 
ticular assets.—Where, after disso- 
lution, one partner sues, not for, a 
settlement or account of the affairs 
of the partnership, but for an _ac- 
count of partnership assets of which 
defendant has been in possession 
since the dissolution, plaintiff is not 
obliged to allege that he has_ ren- 
dered an account to defendant. Sheri- 
dan v. Heffernan, 2 Que. Pr. 491. 

Accounting by plaintiff as condi- 
tion precedent to suit see supra § 
905. 


60. Myers v. Sumer, 64 Mont. 342, 


210 P 76 [foll Mares v. Mares, 60 
Mont. 36, 199 P 267]. 
61. Marshall v. Anderson, 80 W. 


Va. 228, 236, 92 SE 421 (“Under the 
circumstances of this case it was not 
necessary to do this, for on decree- 
ing relief, if any relief shall be 
granted, the court may charge plain- 
tiff in settlement with the money al- 
ready received, and put him upon 


would’ 


accounting 
47 Que. | 


Restoration of consideration re- 
ceived as condition precedent to suit 
see supra § 906. 

62. Continental Divide Min. Inv. 
Co. y. Bliley, 23 Colo. 160, 46° P6383 
[foll Craig v. Chandler, 6 Colo. 543]. 

63. Pine Cliffs Farms vy. Collier, 
92 Misc. 269, 156 NYS 298. 


64. Pine Cliffs Farms v. Collier, 
supra. 
[a] Tlustration.—A complaint al- 


leging that, under a contract between 
defendant and J, defendant was to 
eut and put in marketable condition 


certain lumber on J’s premises, that: 


the lumber was to be sold and the 
proceeds equally divided, that de- 
fendant cut and marketed the lum- 
ber and collected the proceeds there- 
of, that J’s claim to such proceeds 
had been assigned to plaintiff, that 
plaintiff's demand for an accounting 
from defendant had been refused, 
that there had been no final settle- 
ment of the accounts between the 
parties, and that on the final account- 
ing prayed for a balance would be 
found due plaintiff, was not demur- 
rable for failure to show that plain- 
| tiff had no adequate remedy at law. 
Pine Cliffs Farms y. Collier, 92 Misc. 
1 269,156 NYS 293. 


inal bill showed that, although there 
was no formal dissolution or Settle- 
|}ment of the partnership, there was 
a discontinuance of the partnership 
business and that it was then “ac- 
certained that there was distributive 
the sum of $16,000 between them,” 
and that “on account of his share 
therein, orator received from respond- 
ent sundry, sums of money which 
would leave a balance due orator of 
about $6,000,” a demurrer to the bill 
was properly sustained, for “if these 
Allegations are true, complainant has 
a clear legal remedy for the recov- 
ery of this ascertained balance, and 
there is no equity in the bill.” Brody 


v. Maril, 208 Ala. 464, 466, 94 S 764. | 


66. U. S.—Oteri v. Scalzo, 145 U. 
S. 578, 12 SCt 895, 36 L. ed. 824. 

Ga.—Bennett ¥. Woolfolk, 15 Ga. 
213; 

Ind.—Adams v. Shewalter, 139 Ind. 
178, 38 NE 607; Dehority v. Nelson, 


56 Ind. 414; Wehmeier v. Mercantile 
Bapking Co., 49 Ind. A. 454, 97 NE 
558. 


La.—Borah v. O’Niell, 116 La. 672, 


65. Brody v. Maril, 208 Ala. 464, 
94 S 764. 
[a] Tlustration.—Where an orig-. 


Mo.—Pope v. Salsman, 35 Mo. 362. 


Okl.—Graham y. Schooler, 80 Okl. 
124, 194 P 1080. 

Pa.—Von Tagen v. Roberts, 4 
LegOp 610. 

Tex.—Smith v. Lamon, (Civ. <A.) 
143 SW 304. 


67. Borah v. O’Niell, 116 La. 672, 


41 S 29. See Murdogh vy. Murdoch, 
279 Ba, 97,123 SA “683. (infra, this 
note). 

[a] A bill by the guardian of an 


insane assignee of a partner, praying 
a receiver and accounting: as against 
other partners who deny the inter- 
est of the insane person, may be suf- 
ficient to warrant a decree of dis- 
solution, although’ it contains no 
prayér therefor, and may be treated 
as_amended if necessary. Murdoch 
v. Murdoch, 279 Pa. 97, 123 A 683. 

68. Smith v. Hancock, 163 Ga. 222, 
136 SE 52; Pope vy. Salsman, 35 Mo. 
362; Graham v. Schooler, 80 Okl. 124, 
194 P 1080; Barnard v. De Sambor, 
24 Que. K. B. 480, 25 DomLR 344. 

[a] Sufficient prayer.—A prayer 
that defendant pay over one half of 
the net profits is equivalent to a 
prayer for an account. Bennett v. 
Woolfolk, 15 Ga. 213. 

[b] Prayers not inconsistent.—In 
an action for an accounting, a prayer 
that defendant be condemned to ren- 
der an account is not inconsistent 
with a prayer that plaintiff be de- 
clared owner of half of, a security 
held by the firm, and plaintiff cannot 
be compelled, by a dilatory exception, 
to abandon one of the prayers. Bar- 
nard v. De Sambor, 24 Que. K. B. 
480, 25 DomLR 344. 

_ 69. Wehmeier v.. Mercantile Bank- 
ing Co., 49 Ind. A. 454, 97 NE 558; 
Smith v. Lamon, (Tex. Civ. A.) 143 
SW 304. 

SEAN Hill v.. Hill, 205 Ala. 33, 88 S 


{a] Reason for arule.—In deter- 
mining the share of liquidated as- 
sets to be finally awarded the sev- 
eral partners, the amount of the 
firm’s indebtedness must necessarily 
be ascertained and deducted from the 
gross assets. Hill v. Hill, 205 Ala. 
33, 88 S 224. 

71. Northen v. Tatum, 164 Ala. 368, 
376, 51 S 17 (“The averments of the 


bill, in this particular, are surplus- 
age’’). f 
72. Pritchett v. Kennedy, 140 Ga. 


248, 78 SE 902. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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edge and on information and belief as to other al- 


legations.7° 
Construction. 


defects may be disregarded.’® 
[§ 941] by Bill of Particulars. 


aceount."§ 
[§ 942] c. Answer or Plea. 


responsive to the entire bill.*° 


right to an aeccounting.*+ 


73. Pritchett v. Kennedy, supra. 

74. See Pleading [31 Cyc 78 et 
seq]. 

75. See cases infra this note. 

{a] Liberal construction.—‘“In ac- 
tions for dissolution of partnerships, 
and for accounting, courts deal with 
much liberality with pleadings that 
are challenged as defective.’ Ryan 
ve Barnes, “742 Ind. A. 152,125 .NE 
643, 644 [cit Cyc] (complaint chal- 
lenged). : 

[b] - Allegation as to assets.—An 
averment in an action for a part- 
nership accounting that under the 
partnership agreement real estate 
purchased “should be and become 
partnership assets’ meant that it 
should become such upon its acquisi- 
tion, and not that it should become 
such only when fully paid _ for. 
Doudell v. Shoo, 20 Cal. A. 424, 435, 
129 P 478. 

{c] Extent of misappropriation of 
assets.—A complaint, in an action for 
the dissolution of a firm and for an 
accounting, which alleges that de- 
fendant applied to his own use, from 
the profits of the business, money 
greatly. exceeding the proportion 
thereof to which he was entitled, in 
the aggregate three thousand dollars, 
more or less, and tools, building ma- 
terial, and machinery of the firm, to 
which he was not entitled, aggregat- 
ing in value three thousand dollars, 
more or less, proceeds on the theory 
that defendant has appropriated three 
thousand dollars, more or less, more 
than he is entitled to, but states 
only an approximation of his appro- 
priation, and does not preclude the 
eourt from finding the exact condi- 
tion of the account. Brandt v. Salo- 
monson, 17 Cal. A. 395, 119 P 946. 

{d] Reasons for dissolution.— 
Where a partnership was formed to 
furnish extravaganzas and operas for 
public® entertainments, and _ plaintiff 
asked for dissolution, 
as business manager, he could secure 
no sufficiently remuneratfve engage- 
ments, and that defendant, who was 
to act as stage director, became of 
such ill repute in the business that 
a successful execution of the part- 
nership business was hopeless “for 
that reason alone,” the statement did 
not intend to charge that the ill re- 
pute was the sole reason for disso- 
lution. Waite v. Aborn, 60 App. Div. 
521, 69 NYS 967. 

fe] Suit for share of profits of 
real estate partnership.—Where a bill 
in the superior court alleged that 
plaintiff was sentitled to a one-quar- 
ter interest in the profits of a real 
estate partnership from four parcels 
of land, title to one of which was in 
defendant J, and title to the others 
in defendant K, an amendment, after 


The usual rules for the construction 
of pleadings?‘ are to be applied in construing the 
bill, petition, or complaint in a suit for partnership 
dissolution or accounting,*® and, in a proper case, 


In an action for 
a partnership accounting plaintiff should not be re- 
quired to give a bill of particulars as to immaterial 
and unnecessary allegations of the complaint;’* but 
where a partner sues for an accounting of a part- 
nership which has continued over twenty years, it 
is proper to order a bill of particulars of the mat- 
ters alleged in ‘the complaint as constituting the 


Defendant’s answer 
or plea must be definite and certain,’® as well as 
Where the partner- 
ship is admitted, defendant’s denial that there is 
anything due to complainant does not defeat the. 
Matters of affirmative de- 


stating that, |, 
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defendant.*? 
pelled partner’s 


fendant partners 


also to damages 
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fense must be pleaded in order to be available to 


A separate defense and counterclaim®® to an ex- 


action for an accounting, alleging 


that plaintiff had obtained money from one of de- 


by theft, that he took secret profits, 


speculated in the firm name for personal gain, and 
procured money from defendant partners bv fraud, 
and asking for a general accounting, raised issues 
of fact as to whether plaintiff was only entitled to 
the amount due him at the date of his expulsion or 


or future profits, and plaintiff’s 


motion to strike out the separate defense and coun- 
terclaim, on the ground that these allegations had no 
bearing on the rieht to an accounting, especially as 


defendants admitted the propriety of an account- 


Construction. 


erly disregarded 


the master’s report, for a decree for 
the amount of plaintiff's damages 
from defendant J’s breach of his con- 
tract was of no consequence, and 
did not make the amended bill one to 
reach and apply defendant’s interests 
in satisfaction of plaintiff's’ claim 
against J, where the amount found 
due by the master was the amount 
of profits to which plaintiff was en- 
titled, and where the decree gave 
him the profits to which he would 
have been entitled under the original 
bill, and the superior court had ju- 
risdiction to make a final decree 
against J in favor of plaintiff. Kirby 
FOR ORED: 228 Mass. 86, 117 NE 

76. McCombs v. Matney, 63 SW 
578, 23 KyL 654. 

[a] Ilustration.—Where both par- 
ties unite in praying a reference to 
a commissioner to settle the account 
of the partnership, the court may 
disregard defects in the petition and 
treat the case aS an agreed case 
for a settlement. McCombs vy. Mat- 
ney, 63 SW 578, 23 KyL 654. 

77. Child v. O'Rourke, 122 App. 
Div. 325, 106 NYS 884. 

[a] fllustration.—The averments 
of the complaint, in a suit by a part- 
ner for a partnership accounting, that 
defendant unlawfully took partner- 
ship property and used it for his own 
purposes, and used money in payment 
of fictitious notes, without account- 
ing for it, do not stamp the action 
as one in tort, or affect the partner 
beneficially or the copartner preju- 
dicially, and are mere surplusage, 
where the partner can prove the 
facts under other allegations, and an 
order compelling a bill of particulars 
with respect to such averments is 
improper. Child v. O’Rourke, 122 
App. Div. 325, 106 NYS 884. 


78. Richards v. Miller, 167 App. 
Div. 448, 153 NYS 388. 
79. Md.—Danels v. Taggart, 1 


Gill & J. 311. 
N. J.—Gordon v. Hammell, 19 N. J. 


Eq. 216. 
N. Y.—lIsles v. Tucker, 12 N. Y. 
Super. 393. 


Pa.—kKoons v. Bute, 2 Phila. 170. 
R. I.—Congdon v. Aylsworth, 16 
R. I. 281, 18 A 247 (applying Pub. St. 
c 134 § 9). 

Eng.—Davies v. Davies, 2 Keen 534, 
14 EngCh 534, 48 Reprint 733. 

[a]. Allegations held sufficiently 
definite and certain.—Isles v. Tucker, 
120 N. YSU Super. -393. 

[b] Allegations held not suffi- 
ciently definite and certain.—Danels 
Vo hasecart, 1 Gill & J.Cvid.) 3811. 

80. Carter v. Holbrook, 3 Cush. 
(Mass.) 331; Burditt v. Grew, 8 Pick. 
(Mass.) 108; Everitt v. Watts, 3 Edw. 
(N. Y.) 486 [aff-10 Paige 82]; Innes 


ing, should be denied.*+ 


The usual rules for the construe- 


tion of pleadings*® are to be applied in construing 
the plea or answer in an action for partnership dis- 
solution, or accounting. or both.’® 


Defects are prop- 
where both parties pray for a ref- 


v. Evans, 3 Edw. (N. Y.) 454; Cres- 
son’s App., 91 Pa. 168; Oplinger v. 
Oplinger, 9 North. Co. (Pa.) 316; 


‘Merzlak vy. Barbic, 32 PittsbLegJNS 


@aa rere. 

[a] Plea held sufficient.—Carter v. 
Holbrook, 38 Cush. (Mass.) 331 (all 
material allegations of bill met by 
plea). 

[b] An indefinite allegation of the 
complaint is not admitted by defend- 
ant’s failure to deny it. Tennant v. 
Guy, .3 NYS. 697. 

81. Scott v. Pinkerton, 3 Edw. (N. 
Y.) 70, 71 (“The defendant insists 
that, upon his answer, uncontradict- 
ed by proofs as to there being a bal- 
ance due to the defendant and not 
to the complainant, the bill should 
be dismissed, without a reference to 
take the accounts. This c:nnot be 
allowed. The object of the bill is 
not to be defeated, by a denial in the 
answer, that nothing is due to the 
complainant but that something is 
due (even a large balance) to the 
defendant’’). 

82. Calvit v. Ray, (Tex. Civ. A.) 
281.SW 214. 

[a] Appropriation by plaintiff of 
partnership goods must be pleaded 
by defendant in order that such mat- 
ter may be taken into consideration 
in stating the final account. Calvit 
v. Ray, (Tex. Civ. A.) 281 SW 9214. 

83. Counterclaim generally see in- 
fra § 948. 

84. Schnitzer v. Josephthal, 122 
Misc. 15, 202 NYS 77: [aff 208 App. 
Div. 769 mem, 202 NYS 952 mem]. 

85. See Pleading [31 Cyc 78 et 
seq]. 

86. See cases infra this note. 

[a] A denial by answer, support- 
ed by affidavit, is sufficient to accept 
tender of issue made. by a general al- 
legation of a partnership agreement 
in an action for an accounting. 
Spats v. Taylor, 126 Wis. 347, 105 NW 


[b] An allegation of dissolution 
of the partnership between the par- 
ties clearly admits that a partner- 
ship between the parties existed. 
esa v. Todd, 84 Mich. 85, 47 NW 

[c] Answer not alleging partner- 
ship accounting.—In. a suit for dis- 
solution and accounting, an answer 
which alleged that there had been 
an inventory of the property, and 
that defendant had offered to buy 
or sell his interest on the basis of 
such inventory, and that there had 
been an accounting between the par- 
ties, was held to refer to the inven- 
tory as the accounting so as not to 
allege a _ partnership accounting. 
fitzpatrick v. Rogan, 28 Wyo. 231, 
247, 208 P 245 (“The averment of the 
answer, however, that there was an 


11232 [47 C.5.] 


erence to commissioners to settle the account.** 

[§ 943] d. Cross Bill’* or Complaint;*® Counter- 
A defendant who desires to secure affirma- 
tive relief must file a cross bill or cross complaint 
or equivalent pleading.®® unless the relief to which 
he deems himself entitled is properly involved in 
a full statement and settlement of the partnership 
accounts,®! or may be had under the allegations of 
It has been held that, where 
a partnership was for a term of years, and one part- 
ner commenced an action to dissolve the partnership 
on the ground of misconduct and misbehavior on the 
part of defendant with respect to partnership mat- 
ters, it was not necessary that the latter plead in 
his answer the commencement of such action and 
that he was thereby damaged in order to be entitled 
to an award of damages for the willful wrong per- 
petrated and injury inflicted by plaintiff in com- 
A eross complaint must, of 
course, state facts sufficient to constitute a cause of 


claim. 


the bill or complaint.°? 


mencing such action.?? 


accounting is evidently based alone 
upon the fact of the taking of said 
inventory, since no other fact, or act 
of either party, is alleged to show 
an accounting or from which the fact 
may be inferred. The answer does 
not allege a settlement, or that a 
balance due from one to the other 
was agreed upon, or even that an 
account was rendered showing such 
a balance, and makes no reference to 
liabilities, profits or losses, or the 
amount of capital originally contrib- 
uted. And, certainly, an accounting 
between partners must usually em- 
brace’ something more than a mere 
inventory of partnership assets. An 
accounting generally imports an ad- 
justment of the dealings or accounts 
of the parties” ). 

{d] Admission of partnership and 
right to relief.—Where, in an action 
for the winding up of an alleged part- 
nership, the answer of a defendant 
set up that plaintiff was liable to de- 
fendant for a share of his losses, 
and prayed for a dissolution, an ac- 
counting, and an adjustment of the 
several interests of the parties, this 
amounted to an admission of the ex- 
istence of the partnership and plain- 
tiffs right to the equitable relief 
prayed for in the complaint. Reeves 
v. Bushby, 25 Misc. 226, 55 NYS 70. 

fe] Admission as to partnership 
property.—In a suit for dissolution 
of a partnership in a ferry business 
and for a sale thereof and a distribu- 
tion of funds, defendant’s answer, 
admitting that complainant was en- 
titled to have a sale of the partner- 
ship property as prayed, was held 
to admit the equity of the bill and 
the right to sell the partnership prop- 
erty as prayed for, but not the aver- 
ments that a certain item, which the 
partnership agreement authorized be 
paid to defendant to reimburse him 
for acquiring a ferry franchise, was 
partnership property. Walker v. 
Pitts; 210 Ala..516, 98.S 278. 

{[f{] Discrepancy between dates.— 
The positive allegations of a plea 
that a partnership was entered into 
for the purpose of securing an un- 
lawful agreement cannot be over- 
thrown on demurrer by the fact that 
dates stated therein show the agree- 
ment to have been made before the 
partnership was created, if the dis- 
crepancy between the dates and al- 
legations is capable of explanation. 
Wiggins v. Bisso, 92 Tex. 219, 47 SW 
637, 71 AmSR 837. 

87. McCombs v. Matney, 68 SW 
578, 23 KyL 654. 

88. Cross bills generally see Eq- 
uity §§ 596-617. 

89. Cross complaints generally see 
Pleading [31 Cyc 221 et seq]. 


90. Ind.—Miller v. Rapp, 135 Ind. 
614, 34 NE 981, 35 NE 693. 
Iowa.—Helmer vy. Yetzer, 92 Iowa 
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627, 61 NW 206. 
panera tS v. Floyd, 33 Mo. A. 

N. Y.—Rodgers v. Clement, 162 N. 
Y. 422, 56 NE ,90d) .76 AmSR 342; 
Petrakion v. Arbelly, 26 NYS 731, 23 
NYCivProc 183; Smith v. Underhill, 
19 NYS 249; Heartt v. Corning,’ 3 
Paige 566. 

N. C.—Haton v. Eaton, 43 N. C. 102. 

8. C.—Mills v. Carrier, 30 S. C. 617, 
9 SE 350, 741. 

Eng.—Jacobs v. Goodman, 2 Cox 
Ch. 282, 30 Reprint 130. 

[a] Cross bill as assertion of 
claim.—Where an original bill by the 
administrator of a deceased partner 
for an accounting averred that de- 
fendants other than surviving part- 
ners held debts against the firm, the 
amounts being unknown, cross bills, 
responding as answers to the eall 
upon creditors to propound claims, 
propounding claims as firm debts, 
were Sufficient assertions of the bind- 
ing character of the indebtedness pro- 
pounded. Martin v. Campbell, 207 
Ma 505;093 S747 

{[b] “An answer to a bill for dis- 
solution of a copartnership, claiming 
a larger share in the firm than the 
bill admits, not merely a large value 
of an admitted share, is in substance 
and effect a cross-bill.’’ Demain vy. 
Huston, 70 W. Va. 306, 73 SE 923. 

91. Walker v. Pitts, 210 Ala. 516, 
98 S 278 [foll O’Kelley v. Clark, 184 
Ala. 391, 63 S 948]; Valente v. Porto, 


93° Conn. 146,105 A. .3383 “Scott, v. 
Talon, SiS eNe edi HiG.wso0t se SCot tay: 
Pinkerton, 3 Edw. (N. Y.)} 70 


[a] Defendant may demand an ac- 
count from plaintif€ without a cross 
pt Scott Syv=/ Lalor, 13 Noed Ba: 
301. 

[b] Where an accounting shows a 
balance due to defendant, the latter 
is entitled to a decree for such bal- 
ance, even upon complainant’s bill 
seeking an accounting. Scott v. Pink- 
ertone)s) Hidwe (Ne We): 7.0: 

92. Clinton. v. Winnard, 135 Tl. 
A. 274 [aff 233 Tll. 320, 84. NE 261). 
[a] Dissolution and accounting.— 
Where the original bill prays for a 
dissolution and accounting, across 
bill by defendant praying for the 
same relief is unnecessary, aS such 
relief may be had under an answer 
to the original bill. Clinton v. Win- 
nard, 135 Ill. A. 274 [aff 233-Tll. 320, 
84 NE 261]. 

[b] Allegation of willingness to 
pay amount found due on accounting. 
—Where a bill for an accounting be- 
tween the parties aS copartners con- 
tains a statement that complainant 
is ready and willing and offers to 
pay defendant what, if anything, ap- 
pears to be due on taking the ac- 
count, no cross bill is necessary for 
any relief defendant may seek on the 
subject of an account. House v. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note 


[$§ 942-944 


action by defendant against complainant.°* A coun- 
terclaim based on matters arising out of the part- 
nership agreement must allege defendant’s due per- 
formance of conditions precedent or facts showing 
such performanee.°®° 
of a partnership and for an accounting, a counter- 
claim alleging that defendant had served written 
notice on plaintiff of the election given him by the 
partnership agreement to purchase plaintiff’s interest 
tends to diminish or defeat plaintiff’s recovery, and 
is permissible.?® 

In an action at law, a cross bill in equity seeking 
dissolution of a partnership between the parties and 
an accounting may, under proper circumstances, be 
filed,®* but such a cross bill is properly stricken out 
where it discloses no element of a partnership.®* 

[§ 944] e. Reply. 
manded affirmative relief, a reply on the part of 
complainant may be proper,®® and it has been held 
that a special replication is necessary where the an- 


In an action for dissolution 


x 


Where defendant has de- 


UTA As 114: 

Corcoran _ vy. Sumption, 79 
. 108, 81 NW 761, 79 AmSR 428. 
Shoemaker y. Smith, 74 Ind. 


[a] Insufficient cross complaint.— 
A cross complaint was demurrable 
for want of facts where there was 
no averment as to the contract by 
which the firm was formed, the time 
it was to exist, or the method of its. 


dissolution, ‘and it was not averred 


that complainant had violated his con- 
tract, that the firm, or either member 
of it, was not abundantly able to pay 
its liabilities, or that complainant 
was not willing to dissolve the firm, 
pay the debts, and divide the assets, 
nothing being really averred except 
that the firm was in debt and was 
not making money. Shoemaker ‘v. 
Smith, 74 Ind. 71. 

95. Corr v. Hoffman,-219 App. Div. 
278, 219 NYS 656. 

{a] Denials in the answer of the 
allegations in the complaint as to 
defendant’s breach of conditions are 
not sufficient. “Since the partner- 
ship agreement is not in the record, 
it is impossible to say that, because 
breaches of certain conditions are de- 
nied, therefore, all other conditions 
have been performed. The allega- 
tions of the defendant must show all 
the conditions which exist and that 
all have been performed.’ Corr v. 
Hoffman, 219 App. Div. 278, -288, 219: 
NYS 656. 

ie Corr v. Hoffman, supra. 

a 
tiff's action is based on the ground 


of defendant’s fraud, as the matter: 


pleaded will be sufficient to defeat 
plaintiff's rights to an accounting if 


defendant is able to meet plaintiff’s- 


charges of fraud. Corr v. Hoffman, 

Pad sO Div. 278, 219 NYS 656. 

97. 
5 


[a] In a law action on notes givy- 
en for purchase of an interest in a 
partnership, where liability is so in- 
extricably involved with partnership 


transactions that nothing short of- 


an accounting could furnish data nec- 
essary to determine the 


uity for an accounting is proper. 
Jones v. Skiles, 85 Ory 554, 167 P 505. 

98. Garber v. Brddbury, 
490, 209 P 477. 

99. See Chamberlain vy: Sawyers, 
32 SW 475, 17 KyL 716 (where de- 
fendant asserted a.claim for 
vances and liabilities for outstand- 
ing debts and a reply controverting 
a of the material allegations was 

ed). 


[a] “Special replications are now 


disused, and general replitations, de-. 


This is true although plain-. 


Jones v. Skiles, 85 Or. 554, 167° 


: issues. of” 
the action at law, a cross bill in eq-- 


106 Or.. 


ad-.- 


nying and putting in issue the mat-. 


ter of the plea, are the only ones 
allowed.” Chouteau y. Rice, .1 Minn. 


number. 


§§ 944-945} 


swer to a bill for dissolution of a copartnership 
elaims for defendants a larger share in the firm 
But, under modern codes, a 
reply is usually not permitted except where the an- 
An imperfect denial, 
in the reply, of an allegation of the value of prop- 
erty, in defendant’s pleading does not require that 
such allegation be taken as true.® 

[§ 945] f. Amendments. In suits for partnership 
dissoluticn, accounting, or both, the matter of per- 
mitting amendments to pleadings rests largely in 
Ordinarily, the courts 
are liberal in allowing amendments to pleadings,° 
where such amendments are consistent with the cause 
of action stated in the original pleading of the party® 
or relate merely to the relief which is sought without 
making any change in the cause of action stated. 
But as a rule an amendment which states a new cause 
of action, different from that stated in the original 


than the bill admits. 


swer contains a counterclaim.” 


the diseretion of the court.* 


106, 110. 

1. Demain vy. Huston, 70 W. Va. 
306, 738 SE 923. 

[a] Reason for rule.—Where the 
answer claims a larger share in the 
firm than the bill admits, and not 
merely a larger value of an admit- 
ted share, it is in substance and ef- 
fect a cross bill. Demain vy. Huston, 
70 W. Va. 306, 73 SE 923. 

2. See Anderson v. Anderson, 24 
Utah 497, 68. P-319, 25 Utah 164, 70 
P 608 (statutory rule under code of 
civil procedure). 

[a] Where the answer set up an 
agreement settling the partnership 
accounts, plaintiff had no right to 
put in a reply alleging in effect that 
he had no knowledge that the in- 
strument referred to contained such 
an agreement, 
method of attacking such agreement 
was by obtaining leave to amend his 
eomplaint. Anderson v. Anderson, 24 
Utah 497; 68 P 319, 25 Utah: 164,—-T0 
P 608. 

[b] Where no objection was taken 
to a reply improperly made or to the 
evidence supporting its allegations, 
the court will pass upon the suffi- 
ciency of the evidence to support 
findings sustaining the reply. Ander- 
son v. Anderson, 24 Utah 497, 68 P 
319, 25 Utah 164, 70 P 608. 

8. Chamberlain v. Sawyer, 32 SW 
475, 477, 17 Kyl 716 (‘Allegations of 
value, even in the sale and delivery of 
property, are not required to be de- 
nied, unless accompanied -by a state- 
ment that the party charged with 
same promised and agreed to pay 
that amount, or unless facts are stat- 
ed from which the law will imply 
such a promise’’). 

4 Funk v. Leachman, 4 Dana 
(Ky.) 24; Boyle v. Hardy, 21 Mo. 62. 

[a] Amendment of answer prop- 
erly refused.—In an action by an as- 
signee of a partner in a firm engaged 
in leasing rental property and sub- 
leasing, for her share of the profits, 
where the theory of the defense as 
pleaded in the original answer was 
that there never was any agreement 
between defendant and plaintiff's as- 
signor concerning the transactions 
in evidence, and that defendant had 
settled in full with plaintiff’s assign- 
or for all claims, the court exercised a 
sound discretion in refusing defend- 
ant permission to file an amended 
answer setting up the additional .de- 
fense of the illegality of the contract, 
in that it contemplated the subleas- 
ing of premises for gambling houses, 
brothels, ete. McGinnis v. McGinnis, 
274 Mo. 285, 202 SW 1087. 


5. MacDonald v. Kuhn, 70 Cal. A. 
COVE IS 4 sP ll Lee UFACODS: “Ved Ord)! £1 
Ky. Op. 73; Boyle v. Hardy, 21 Mo. 


62 (amendment to bill); Laskey v. 
Burrill, 105 Va. 480, 54 SE 23. 
[a] Conforming to proof.—(1) 


Age Cd ——7.8 


but the only proper: 


PARTNERSHIP 


[47 C.J.] 1233: 


pleading of the party, will not be permitted,* and 
where complainant had.no cause of action when his 
bill was filed, he cannot, by amendment, introduce 
a cause of action which accrued thereafter.® 
been held that matters arising subsequent to the fil- 
ing of the bill cannot be set forth by amendment 
of the original bill,+° but it has also been held proper 


It has 


to permit an amendment alleging that plaintiff, since 


a decree for an 


Amendments of the bill to conform 
to the proof are freely permitted 
where application is promptly made 
after the necessity arises and before 
final decree. Laskey v. Burrill, 105 
Va. 480, 54 SE 23. (2) A partner who 
is a defendant in a suit for settle- 
ment between partners should be al- 
lowed to file an amended answer and 
eross petition for the purpose of con- 
forming the pleadings to the facts 
proved. Jacobs v. Ford, 11 Ky. Op. 
Wie 

[b] Increasing amount demanded. 
—Where, after dissolution of a part- 
nership, one partner paid a partner- 
ship note and brought action against 
the other partner, alleging that pay- 
ment was made out of his own funds 
and seeking to reeover one half of 
the amount so paid, and defendant, 
by answer and cross complaint, de- 
manded an accounting of the entire 
partnership, plaintiff was properly 
permitted to amend his complaint to 
correspond with the facts brought 
out on the accounting although he 
thereby demanded an increased 
amount. MacDonald v. Kuhn, 70 Cal. 
A. 691.5284, P 118. 

{[c] Pleadings not treated as 
amended.—In a suit for an account- 
ing by one member of a partnership 
formed to purchase collateral securi- 
ties from a pledgee, where the plead- 
ings did not raise the issue whether 
the purchase of securities in de- 
fendant’s name was to defraud plain- 
tiff’s creditors, the court was not re- 
quired to treat the pleadings as 
amended so as to raise such issue 
because plaintiff testified that he was 
in financial difficulties and did not 
want anything in his name, no at- 
tempt having been made to develop 
the extent of his financial difficulties 
and it not being made to appear that 
he was insolvent. Williams v. Walk- 
er, 148 Ark. 49, 229 SW 28. 

6. Mellor v. Smither, 114 Fed. 116, 
52 CCA 64; Kerlin v. Young, 159 Ga. 
$5, 125 SE 204; Laskey v. Burrill, 105 
Va. 480, 54 SEH 23. 

a] Amendment properly allowed. 
—Where articles of copartnership 
between plaintiff and defendant pro- 
vided that on the withdrawal of 
plaintiff he should receive “the 
amount which he had paid into said 
business, viz.: $5,000.00,” and plain- 
tiff, after his withdrawal, sued de- 
fendant for an accounting and set- 
tlement and prayed for judgment 
against defendant for five thousand 
dollars or such sum as might be 
found due, and it appeared that plain- 
tiffs contribution to the firm capital 
had been made by putting in machin- 
ery, equipment, and stock on hand 
then owned and used by him in his 
own business, and there was a dis- 
pute as to whether such contribution 
was accepted unconditionally at a val- 
uation of five thousand dollars, an 


the filing of the suit, had paid a partnership debt 
which was prayed to be considered in adjusting the 
balance between the parties.1? 
counting of partnership profits the court may allow 
an amendment to the bill after defendant has been 
heard on the matter, .where the amendment is 1m- 
material,” but an application to amend the plead- 
ing so as to include additional transactions comes too 
late where it is made after a master has been ap- 
pointed to adjust the rights of the parties under 


On a bill for an ac- 


Where a defendant 


amendment to the petition praying 
that in the event that it was found 
that plaintiff had not contributed as- 
sets of the value of five thousand dol- 
lars he be permitted to recover the 
reasonable value of the equipment 
which he had delivered to the firm. 
was not subject to demurrer on the 
ground that it set up a new and dis- 
tinct cause of action, and a finding 
by the auditor in conformity to the 
amendment was not subject to excep- 
tion. Kerlin v. Young, 159 Ga.- 95, 
101, 103, 125 SE 204 (“He [plaintiff] 
originally based his action solely up- 
on contractual restitution. By this: 
amendment he sought to recover on 
equitable restitution, if he failed to. 
make out his case of contractual res- 
titution. His cause of action was 
rescission of a partnership contract 
by Kerlin and his right to restitution. 
He could, by amendment, allege an- 
other ground on which he was en- 
titled to such restitution, without 
adding a new and distinct cause of 
ado, This is what his amendment 

KOU Ye 

[b] Where the cause of action is 
defectively stated, the defects may 
be cured by amendment. Mellor vy. 
Smither, 114 Fed. 116, 52 CCA 64. 

[c] Amendment of sworn bill.— 
Where, in a suit for the settlement of 
partnership accounts, complainant, 
before the rendition of a final decree, 
asked leave to file an amended bill 
so as to make the pleadings conform 
to the proof, and the difference be- 
tween the amended bill. and the orig- 
inal bill was so slight that no change 
in issues directed was necessary, it 
was error to refuse leave to file the 
amended bill, although the original 
bill was sworn to. Laskey v. Burrill, 
105 Va. 480, 54 SE 23. 

Te MeMurtrie v. Guiler, 183 Mass. 
451, 67 NE 358. 

8. Moran v. Bentley, 69 Conn. 392, 
37 A 1092; Pattillo v. Jones, 104 Ga, 
3801, 30 SE 788; McMurtrie v. Guiler, 
183 Mass. 451, 67 NE 358. 

{a] After the trial an amendment 
changing the cause of action will not 
be permitted. Moran y. Bentley, 69 
Conn. 392, 37 A 1092. 

9. Mellor v. Smither, 114 Fed. 116, 
52 CCA 64. : 

10. Chouteau vy. Rice, 1 Minn. 106. 

11. Huger v. Cunningham, 126 Ga. 
684, 56 SE 64. 

[a] Reason for rule.—In an ac- 
counting between partners, all the 
partnership debts must be taken into 
account. Huger y. Cunningham, 126 
Ga. 684, 56 SE 64. 

12. Kirby v. Donovan, 228 Mass. 
86, 117 NE 241 (where the final decree 
awarding a share of the profits to 
plaintiff was one which might have 
been made under the original bill). 

13. Rolshouse y. Wally, 272 Pa. 506, 
116 A 474. 


accounting.t* 
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seeking to amend his answer is, by the judge, put 
upon terms that he shall pay part of the costs be- 
fore the amendment will be allowed, and he refuses 
to comply, the amendment may properly be re- 


Jected.1* 


[§ 946] g. Supplemental Pleadings. 
the filing of supplemental bills is a matter resting 
largely in the discretion of the court.!® 
arising subsequent to the filing of the bill are prop- 
erly set forth by supplemental bill,t® but where 
plaintiff had no cause of action at the time when he 
filed the bill, he cannot, by supplemental bill, intro- 
duce a cause of action which accrued thereafter.*? 
Where, after the commencement of a suit between 
partners for dissolution and accounting, a dissolu- 
tion agreement was entered into setting forth their 
mutual rights and obligations present and future, 
defendant was entitled by supplemental answer to 


14. Jeter v. Johnston, 110 Ga. 308, 
35 SE 166. 

15. Funk v. Leachman, 4 Dana 
(Ky.) 24. 

16. Mellor v. Smither, 114 Fed. 116, 
52 CCA 64; Funk y. Leachman, 4 
‘Dana (Ky.) 24; Chouteau v.. Rice, 1 
Minn. 106. ‘ 

[a] Expiration of partnership. 


Where complainant did not, in his 
“original bill, show sufficient ground 
for dissolving the partnership before 
the expiration of the term or for dé- 
manding an account, the expiration 
“of the partnership during the pend- 
‘ency of the suit ought, in strictness, 
to be shown by supplemental bill. 
Funk v. Leachman, 4 Dana (Ky.) 24 
(holding, however, that, where de- 
‘fendant in his answer prayed also for 
can account and the term of the part- 
nership expired before the case came 
on for trial, relief might be granted 
without any supplemental bill). 

17. Mellor v. Smither, 114 Fed. 116, 
we CCA 64. ; 

18. Gaskell v. Nolte, 188 App. Div. 
875, 123 NYS 442. 


19. Burden of proof see infra § 
‘948. 
20. Cal.—Whann v. Doell, 192 Cal. 


680, 221 P 899. 

Conn.—Buckley v. Kelly, 70 Conn. 
411, 39 A 601. 

Ida.—Valentin v. Sarrett, 25 Ida 
517, 138 P 834. 

» La.—Thompson y. Walker, 39 La. 
Ann, 892, 2 S 789. 

Okl.—Matthews-Linton Grain Co. v. 
‘Shannon, 54 Okl. 132, 153 P 631. 

Fex.—Shelton v. Trigg, (Civ. A.) 
226 SW 761 [mod on other grounds 
(Commn. A.) 249 SW 209]. 

Va.—Laskey v. Burrill, 105 Va. 480, 
54 SHE 23. 

[a] “Wpon a petition for an agreed 
‘balance upon a settlement of accounts 
between partners as. contradistin- 
guished from a petition for an ac- 
counting and such balance as may be 
found thereon, evidence of the ac- 
tual state of such accounts prior to 
such settlement is ordinarily inadmis- 
Sible.” Matthews-Linton Grain Co, v. 
Shannon, 54 Okl. 132, 153 P 631. 

[b] Rendition of services.—Where 
‘plaintiff alleges an agreement that 
each partner should devote his entire 
time to the business, and defendant 
fails to appear, such allegation au- 
thorizes the introduction of evidence 
of the agreement, and to charge de- 
fendant with plaintiff's services, or 
with the amount expended in employ- 
ing a servant to do the work which 
defendant should have done. Valen- 
tin v. Sarrett, 25 Ida. 517, 138 P 834. 

[c] Reasons for entering into part- 
nership.—In an action for partner- 
ship accounting, where duress as to 
certain payments exacted by defend- 
ant was charged, and where it ap- 
peared that the partnership contract 
was highly advantageous to defend- 
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Permitting 


Matters 


ant, evidence as to the reason why 
plaintiff entered into the-partnership 
agreement, and implying oppressive 
and unfair conduct on defendant’s 
part, was inadmissible, where plain- 
tiff had not by the pleadings attacked 
the articles of«partnership in any 
way. Shelton v. Trigg, (Tex. Civ. A.) 
226 SW 761 [mod on other grounds 
(Commn. A.) 249 SW 209]. 

{d] Ownership of money.—In an 
action for an accounting of partner- 
ship assets invested in property in 
defendant’s name, plaintiff's claim 
that a certain sum was thus invest- 
ed was not inconsistent with her tes- 
timony that part of such amount was 
paid from defendant’s bank account, 
which plaintiff testified was a part- 
nership account. Whann vy. Doell, 192 
Cal. 680, 221 P +899, 

[e] A plea of full and final set- 
tlement of firm affairs is not. sus- 
tained by proof of.a partial settle- 
ment. Thompson v. Walker, 39 La. 
Ann. 892, 2 S 789. ; 

[f] Time of inception of partner- 
ship.—If the complaint refers to a 
partnership relation beginning at a 
certain time a prior partnership can- 
not be considered. Buckley v. Kelly, 
70 Conn. 411, 39 A 601. 

21. Dilcher y. Dilcher, 83 W. Va. 
LIDS SHS 9 

[a] “In the case of a commingling 
of partnership and individual proper- 
ties, rights, and obligations, a bill in 
equity, seeking a dissolution of the 
partnership and settlement of the 
partnership accounts and redemption 
of individual property from an in- 
cumbrance in the form of a lien for a 
partnership debt, presents a good 
cause of action, and relief may be 
given thereon, even though some of 
the plaintiff's claims turn out to be 
not well founded.” Dilcher vy. Dilch- 
er, 88 W, Va. 135, 97 SE 579. 

22.. Short v. Taylor, 13:7. Mo.: 517, 
388 SW 952, 59 AmSR 508; McCall v. 
Moschowitz, 14 Daly 16, 37, 1 NYSt 
99, 10 NYCivProc 107. 

“In actions of this kind, it is first 
necessary to ascertain whether or 
not a co-partnership existed.” McCail 
v. Moschowitz, supra. 

[a] Existence of issue.—Where 
the complaint in an action for an ac- 
counting alleged a partnership be- 
tween plaintiff and two defendants, 
which was denied, and the proof 
showed that one of the defendants 
was. not a partner .and a nonsuit was 
granted as to him, 
made there remained the question of 
the relation between plaintiff and the 
other defendant which could be tried 
without amendment of the complaint. 
ee v. Chalmers, 81 Cal. 81, 22 
1ST hy 

23. Lupton v. Horn, 193 Ind. 499, 
139 NE 177, 141 NE 49. 

[a] Tllustration.—Where the pe- 
tition for accounting of a banking 
partnership alleged that defendants 


under the issue] 
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set up such dissolution agreement as a separate de- 
fense, and plead that complainant had an adequate 
remedy at law under such agreement, and could 
not maintain the suit for an accounting.+® 
[§ 947] 15. Issues, Proof, and Variance. 
party who has the affirmative of any issue raised 
by the pleadings must support it by competent 
proof!® which must conform to the allegations of 
his pleading ;?° but if he proves enough to warrant 
relief it may be granted, although some of his claims 
are not established.? 
whether or not a partnership exists or has existed 
between the parties.?? 
need not be proved where this is not necessary to 
make out the cause of action alleged in the com- 
plaint.2 A party will not be permitted to prove 
either a claim,?* a defense,?® or a counterclaim?® 
which he has not pleaded, or to introduce evidence 


The 


The first issue is, of course, 


A demand for an accounting 


had converted funds of the partner- 
ship in which plaintiff had an inter- 
est to their own use, and the answer 
generally denied the allegations of 
the complaint, and alleged that the 
partnership was terminated by. mu- 
tual consent, and that plaintiff had 
accepted from defendants a deposit 
certificate in full settlement of her 
interest in the firm, proof of a de- 
mand by plaintiff for a partnership 
accounting was unnecessary to es- 
tablish her cause of action. Lupton 
v. Horn, 193 Ind. 499, 139 NE 177, 141 
NE 49. 

Demand as condition precedent to 
suit for accounting see supra § 904. 

24 Runnells v. Leffel, 93 Or. 342, 
L764P) 802) 483° Pere. 

[a] A claim of conversion of the 
partnership property ay not be in- 
jected into an action for accounting 
after dissolution. Sutton v. Wynn, 
JIG van 273; 226<P- 794. 

25. Gaskell v. Nolte, 138 App. Div. 
875, 123 NYS 442; Illstad v. Anderson, 
2 N. D. 167, 49 NW 659. 

[a] Even though plaintiff’s evi- 
dence discloses a defense, defendant 
cannot avail himself of plaintiff's evi- 
dence sustaining such defense where 
it has not been pleaded. TIllstad v. 
Anderson, 2 N. D. 167, 49 NW 659. 

[b] A dissolution agreement be- 
tween partners, entéred into after the 
commencement of a suit for dissolu- 
tion and an accounting, could not be 


proved unless pleaded. Gaskell v. 
ahhh 138 App. Div. 875, 123 NYS 
26. Turner v. Weston, 133 N. Y. 


650 mem, 31 NE 91 [rearg den 31 NE 
626 mem]. 

[a] A claim against plaintiff inde- 
pendent of the partnership cannot be 
proved by defendant where he has not 
pleaded it as a counterclaim. Turner 
v. Weston, 133 N. Y. 650 mem, 31 NE 
91 [rearg den 31 NE 626 mem]. 

[b] Claim admissible under an- 
swer.—Although the answer, in an 
action by one of the partners against 
the others for an accounting of the 
affairs of the firm of M & G, engaged 
in buying and selling live stock, al- 
leges that during the course of such 
partnership plaintiff engaged in a 
business “contrary to the provisions 
of this said partnership,” yet it alleg- 
ing that he “bought* and sold live 
stock as such partner,’ from which 
business he has made profits of which 
he has made no accounting to de- 
fendants, defendants may thereunder 
show that plaintiff, as representative 
of the firm of M & G, under an agree- 
ment between the members thereof 
that he should do so, engaged in such 
other business as partner with oth- 
ers; so that the firm of M & G was 
entitled to his share of the profits 
in such other business. Gorman vy. 
Madden, 27 S. D. 319, 82%, 1381 NW 
290, AnnCas1916D 842. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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as to matters which are not in issue,?? but partic- 
ular acts, transactions, or circumstances may be 
proved, although not pleaded, when evidence with 
respect to them is pertinent to the issues raised by 
In an action for an accounting as 


the pleadings.?§ 


to profits of a partnership business, 
entitled to show, under a general denial that certain 
profits were retained by plaintiff.?°- 
was purchased wholly or partly with the firm’s 


money under an agreement that 


taken in the name of defendant partner to hold for 
the firm, plaintiff partner was not required to show 
what amount of the firm’s funds was expended in 
A substantial variance between the 
allegations of the bill, petition, or complaint and 
the evidence adduced in support thereof is fatal,** 
but exact conformity is not essential and an imma- 
terial variance may be disregarded.*? 


the purchase.*° 


27. Lupton v. Horn, 193 Ind. 499, 
139 NE 177, 141 NE 49. 

[a] Market value of partnership 
interest.—Where the undisputed evi- 
dence showed that plaintiff had re- 
fused to join her partners in execut- 
ing articles of partnership with re- 
spect to a private bank as required 
by statute, and that the partnership 
banking firm was thereby terminated 
hy force of the statute, the market 
value of a partner’s interest in the 
firm as a going concern was not in 
issue and it was error to admit ex- 
pert testimony as to the value of such 
interest. Lupton v. Horn, 193 Ind. 
499, 139 NE 177, 141 NE 49, 

28. Cal.—Richards v. Fraser, 122 
Gal; 456,,55-P 246. 

La.—littlefield v. Beamis, 5 Rob. 
145. 
mene Y.—Boyd v. Foot, 18 N. Y. Super. 


Pa.—James v. Browne, 1 Dall. 339, 


1 L. ed. 165. 
Tenn.—Morris v. Wood, (Ch. A.) 

35 pak 1013. 
Tex.—Babb v. Patterson, (Civ. A.) 

242 SW_ 538. 
[a] Tllustration.—Under allega- 


tions of a partnership, plaintiff is en- 
titled to prove that defendant ob- 
tained a fraudulent release from lia- 
bility to account, because under -the 
statute every partner is bound to act 
in the highest good faith toward his 
copartners. Richards v. Fraser, 122 
Cal. 456, 55 P 246. 

[b] Partnership transactions not 
alleged.— Where the petition in a suit 
for partnership settlement set forth 
certain specified transactions and al- 
leged that there were many other 
transactions, the details of which 
could not be set forth for want of in- 
formation in regard thereto, and 
sought a general accounting and set- 
tlement as to all matters for the pur- 
pose of adjusting all rights, claims, 
and demands between the _ parties 
growing out of such partnership, this 
was sufficient for the purpose of ad- 
mitting the introduction of evidence 
bearing upon all transactions pertain- 
ing to, or interrelated with, the busi- 
ness conducted by such partnership. 
Babb v. Patterson, (Tex; Civ. A.) 242 
Sw 538. 

[c] All partnership transactions. 
—Defendants are entitled to an inves- 
tigation of all partnership transac- 
tions, although they were not set 
forth in their pleadings by way of 
counterclaim. Boyd v. Foot, 18 N. 
Y. Super. 110. 

29. Lesh vy. Davison, 181 Ind. 429, 
aes fies 642. 

0. McDonald v. Dabney, 161 Ga. 
m1 132 SE 547. 

31. Wood v. Wood, 118 Ala. 666, 
24 S 1006; Owens v. Collins, 23 Ala. 
837; Waugh v. Schlenk, 23 Ill. A. 
433; Cochrane v. Halsey, 25 Minn. 52. 

[a] Partnership.—Complainant is 
not entitled to relief where the part- 
nership proved is different from the 
one alleged. Wood v. Wood, 118 Ala. 
666, 24 S 1006. 
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relation.?# 
defendant is 
complaint, 


Where land | such ground.?® 


title should be | accordance with 


by the pleadings 
issues.?§ 


complainant.*° 


Hven though ! existence of the 


[b] Fraud.—An allegation of ac- 
tual fraud -is not sustained by proof 
of constructive fraud. Cochrane v. 
Halsey, 25 Minn. 52. 

382. Hopkins v. Craib, 101 Wash. 
809, dive) Pe201: 

[a] Extent of partnership.—In an 
action for a share of the profits of a 
partnership business it is not a fatal 
variance that the complaint alleges 
a partnership in the entire business 
and the proof shows a partnership in 
only a part of the business. Hopkins 
ye Crab, LOL Wash. 309d 72" Py 20d. 

23. Veenstra v. Mathews, 194 Iowa 
792, 190 NW 3882; Bass v. Taylor, 34 
Miss. 342; Mitchell v. O’Neale, 4 Nev. 
504; Driggs v. Morely, 2 Pinn. (Wis.) 
403, 2 Chandl. 59. 

[a] Tllustration.—Where plaintiff 
failed to prove a partnership with de- 
fendant, the bill was retained be- 
cause he was entitled to an account- 
ing as assignee of a former partner 
of defendant. Driggs v. Morely, 2 
Pinn. (Wis.) 4038, 2 Chandl. 59. 

[b] Allegations of defendant war-« 
ranting relief.—In an action for dis- 
solution of a partnership and an ac- 
counting, an isSue as to the existence 
of the partnership raised by plaintiff's 
assertion and defendant’s. denial 
thereof, becomes immaterial where 
defendant alleges that he was man- 
ager of the business for plaintiff, who 
furnished money therefor. Veenstra 
v. Mathews, 194 Iowa 792, 795, 190 NW 
382 (“even though it were true that 
the defendant was a manager for the 
plaintiff, and not her partner, he was, 
nevertheless, accountable to her for 
all the money placed in his hands by 
her, and was chargeable for all the 
money which he had received, subject 
to a credit for the full amount ac- 
counted for by him. This is the full 
extent of relief which the decree 
granted the plaintiff’). 

34. Arnold v. Angell, 62 N. Y. 508 
[rev 38 N. Y. Super. 27]; Salter v. 
Ham, 31.N.,Y:° 3821s -Heye v. -Tilford, 
2 App. Div. 346, 37 NYS -751 [aff 154 
N. Y. 757 mem, 49 NH 1098 mem]. 

35. Brown v. Klein, (Cal. A.) 264 P 


6. 

{a] YDlustration.—In a _ suit for 
rescission of a partnership contract 
on the ground of willful misrepresen- 
tation or fraud defendant denied any 
intentional misrepresentation or 
fraudulent misstatement of facts but 
alleged a mistake of fact, and it was 
held that, although the court found 


that there was no willful misrepre-. 


sentation of fraud it might decree re- 
scission on the ground of innocent 
mistake, and that. under such circum- 
stances there was not a material vari- 
ance between pleading and _ proof. 
Brown vy. Klein, (Cal. A.) 264 P 496 
[appl Lombardi v. Sinanides, 71 Cal. 
BG 2, 230). 4. 
¥ Pern Anes ary, see Hvidence 22 C. 
Avon nk 

Evidence on accounting see infra 
§§ 959-962. 

37. See Evidence § 14. 

38. Cal.—tLaffan v. Naglee, 9 Cal. 


1 
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complainant alleges a partnership but fails to prove 
it, he may be entitled to an accounting if the facts 
proved warrant such relief,?? unless he bases his 
claim of right thereto solely upon the partnership 
Relief may be granted on a ground not 
set up in the complaint considered alone, where the 
supplemented by the answer, discloses 


[§ 948] 16. Evidence**—a. Burden of Proof. In 


the general rule on the subject,?7 


the party who has the affirmative of anv issue raised 


has the burden of proof as to such 


Complainant must prove the facts which 
are necessary to entitle him to an accounting,®® and 
in case a dissolution is also sought the facts neces- 
sary to entitle him to this relief must be proved by 
He has the burden of proving the 


partnership alleged,*! the fact of 


662, 70 AmD 678. 

Colo.—Michael v. Tracy, 15 Colo. A. 
312, 62 P 1048. 

Conn.—Moran y. Bentley, 69 Conn. 
CRs pis A 1092. 

D. C.—Consaul v. Cummings, 24 
App. 36. 

Ga.—McAllister v. Payne, 108 Ga. 
517, 34 SE 165. 

Ill.—Clark v. Carr, 45 Ill. A. 469. 

Iowa.—Willson v. Morse, 117 Iowa 
581, 91 NW 828; Brainerd v. Wilson, 
51 Iowa 707, 1 NW. 706; McCabe v. 
Franks, 44 Towa 208. 

KY; —Marshall v. Bennett, 214 Ky. 
328,, 283 SW. 115; 
Dana 226. 

La.—Hill v. Matta, 12 La. Ann. 179. 

Mass.—Evans y. Clapp, 123 Mass. 
1665425 "Am 52; 

Mich.—Lambert v. Griffith, 44 Mich. 
65, 6 NW 106. 
ata .—Burgess v. Ransom, 72 Mo. A. 

IN. J.—Christopher v. Mattlage, 
(Ch.) 60 A 1124; Farrington v. Har- 
rison, 44 N. J. Eq. 232, 10 A 105, 15 
A 8; Silverthorn vy. Brands, 42 N. J. 
Kq. 703, 11 A 328. 

N. Y.—Aronson v. Greenberg, 78 
App. Div. 639, 79 NYS, 1063; Dwyer 
v. Rorke, 10 ‘App. Div. 236, 41 NYS 
721; Harlow v. La Brun, 82 Hun 292, 
31 NYS 487 [aff 151 N. Y. 278, 45 NE 
859]; McCall v. Moschowitz, 14 Daly 
16, 1. NYSt, 997° 10 NY¥CivProe 210% 
ie es C.—Gossett v. Weatherly, 58 N. 

Oh.—Benninger v. Gall, 1 Cine. Su- 


Moon v. Story, 8 


per. care 

Or. v.* Bagolan, , 21 +Or: 
299, 28 P 10. 

Pa Barr, 145 Pa. 
459, 22 A 962; Tentteraun v. Silliman, 
28 Pa. 304; Stibich v. Goenner, 8 Pa. 
Dist. 227. 

Psd TURNS aka V0 Hrancis;, L9ssvitz 

Va.—Perkins v. Perkins, 3 Gratt. 


(44 Va.) 364. 

Wyo.—Tregea v. Mills, 11 Wyo. 438, 
ee, OTs, 73° R209. 

Can.—Carseallen Vv. Carmichael, 
[1924] 2 DomLR 113 [app allowed 23 
OntWN 370]. 

[a] Tllustration.—In a suit for an 
accounting between partners in a real 
estate agency firm, a partner has the 
burden of proving that money re- 
ceived by the copartner in an ex- 
change of the properties of another 
firm, in which he was a member, and 
a third person, was received as com- 
mission in effecting the exchange, to 
compel the copartner to account 
therefor. Martin v. Stout, (Iowa) 127 
NW 49, 151 Iowa 716, 130 NW 718. 

[b] Illegality of ‘the partnership 
agreement must be proved by the par- 
ty by whom it is alleged. Willson v. 
Morse, 117 Iowa 581, 91 NW 8238. 


39. Dove v. Coleman, (Tex. Civ. 
A.).234 SW 917. : 
40. Barclay v. Barrie, 209 N. Y. 


40, 102 NE 602, 47 LRANS 839, Ann 
Cas1913D 1143; Stibich v. Goenner, 
8 Pa. Dist. 227. == 

41. Ala.—Butts v. Cooper, 152-Ala. 
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conversion by his copartner where this is relied on 
as a basis for relief,*? his right to the interest which 
he claims in land alleged to have been purchased 
for the firm,** and his right to share in money paid 
to his copartner after dissolution of the firm.4* De- 
fendant has the burden of proof as to any matters 
on which he relies as being in the nature of an af- 
firmative defense,*® such as a prior dissolution of 
the partnership,*® a merger of the copartnership in 
a corporation subsequently formed,** acquiescence of 
plaintiff in what was done by defendant,*® a settle- 
ment between the parties,*® or a prior adjudication 


of the matter in controversy.°° 
Burden of evidence. 


While the burden of proof 


PARTNERSHIP 


both.®* 


[§§ 948-950 


the issue,®! the burden of going forward with the 
evidence®? rests upon the party against whom there 
exists or has been raised a presumption arising from 
the partnership relation or from the facts estab- 
lished during the progress of the trial.°? 

[§ 949] b. Presumptions. 
respect to presumptions®* apply in suits for part- 
nership dissolution, or accounting, or both.°? 

[§ 950] c. Admissibility. The general rules with 
respect to the admissibility of evidence®® apply- in 
suits for partnership disselution, or accounting, or 
As illustrating some of these rules, refer- 


The usual rules with 


ence is made in the notes to a number of illustrative 


never shifts from the party having the affirmative of 


375, 44 S 616. 
By 37 App. 
Mo.—Short v. Taylor, 137 Mo. 517, 
38 SW 952, 59 AmSR 508. 
Okl.—Boorigie v. Boorigie, 98 Okl. 
64, 223 P' 874. 
: Or.—Ashley v. Williams, 17 Or. 441, 
Zp db. 
Cee ae We Cherico, 20 Ont 


WN 46 
roe son v. Reton, 192 Wis. 418, 


42. 
211 NW 152. 

43. McDonald v. Dabney, 161 Ga. 
T11,,132 SE 547, 

44, Bushby v. Berkeley, 153 App. 
Div. 742, 138 NYS 8381. 

45. Ala.—Walker vy. Frierson, 180 
Adar ld 60S) 5 bi: 

Iowa.—Lingenfelter v. St. Clair, 179 
Iowa 11, 161 NW 87. 


La.—Menard_ v. Klinger, 156_ La. 
TOSS LOd Sr Tk8s 
N. Y.—Watkins v. Delshuncee. 133 


App. Div. 422, 117 NYS 885. 
Ont.—Duggan v. Perkins, 19 Ont 
WN 251 [app dism 20 OntWwN 345 


46. Walker vy. Frierson, 180 Ala. 11, 
60 S 57. 

47. Watkins v. Delahunty, 133 
App. Div. 422, 117 NYS 885. 

48. Menard v. Klinger, 156 La. 
SOS al Oda: sede: 

{a] Tllustration.—Where, after 


dissolution of a fur trading partner- 
ship, defendant, a former partner, 
bid in partnership furs at auction, for 
default of purchasers, at prices fixed 
by himself, in a suit by a copartner, 
for an accounting, the burden was 
on defendant to show that plaintiff 
authorized and acquiesced in the 
prices fixed. Menard v. Klinger, 156 
ae LOSis TOM Se 7s. 

49. Walker v. Frierson, 180 Ala. 
11, 60 S 57; Doyle v. Duckworth, 149 
Iowa 623, 129 NW 59. 

50. Duggan v. Perkins, 19 OntWN 
251 [app dism 20 OntWN 93]. 

51. See Evidence § 14. 

52. Burden of going forward with 
evidence as distinguished from bur- 
den of preet see Evidence § 21. 


53. Ala.—Patterson v. Ware, 10 
Ala. 444 

Colo.—Hottel v. Mason, 16 Colo. 43, 
ZO peso oe 

D. C.—Kilbourn v. Latta, 18..D..C. 
80. 


Ill.— Laswell v. Robbins, 39 Ill. 219. 

Ky.—Rodes v. Rodes, . Mon. 
400; Wilson vy. Potter, 42 SW 836, 19 
KyL 988. 

La.—Long v. Kee, 44 La. Ann. 309, 


10 S 854; Bry. v. Cook, 15 La. Ann. 
493. 

Miss.—Mayson v. Beazley, 27 Miss. 
106. - 


N. J.—Van Horn v. Van Horn, (Ch.) 
20 A Sali 

N. Y.—Van Name v. Van Name, 38 
App. Div. 451, 56 NYS 659. 

[a] A presumption that debts 
have been collected imposes upon the 
party against whom it exists the bur- 
den of adducing evidence to show the 


contrary. Patterson v. Ware, 10 Ala. 
444. 

54, See Evidence 4 25-88. 

55. 


(3h, -198 BP. 626: 
Iowa.—Martin v. Stout, 151 Iowa 
716, 130 NW 718, 127 NW 49. 
pe Lee. v. Walker, 1 Ky. Op. 
N. Y.—Sterling v. Chapin, 185 N. Y. 
395, 78 NEY 158: 
(Go) yeas 


Pa. —Runyeon 
Super. 267. 

Wash.—In re Grecorin, 122 Wash. 
446, 210 P 785. 

[a] Absence of books of account 
raises a presumption ‘that they would 
militate against the party through 
whose act they are missing. Runyeon 
v. Eaches, 79 Pa. Super. 267. 

[b] Advances to partner.—In an 
action by the executor of a deceased 
partner for an accounting of the af- 
fairs of a stock brokerage firm which 
had been composed of plaintiff’s tes- 
tator and defendant, it appeared that 
plaintiff’s testator furnished the en- 
tire capital of the firm, that a stock 
exchange seat was purchased in de- 
fendant’s name shortly after the for- 
mation of the firm at a time when 
the rules of the exchange required 
that if a candidate for membership 
had borrowed money with which to 
purchase his seat, there should be 
filed with the exchange a release of 
this claim for the benefit of the other 
members of the exchange, that plain- 
tiff’s testator made and filed such a 
release reciting that he released de- 
fendant from all claims which he 
had by reason of an advance of the 
price of the seat, that shortly there- 
after defendant debited himself on 
the firm books in his own handwrit- 
ing with the price of the seat and 
opened an account therein under the 
heading “New York Stock Exchange 
Seat,’”’ that such account was carried 
on the books for many years and de- 
fendant was credited therein with 
payments on account and charged an- 
nually with interest on balances, and 
that defendant had acknowledged his 
indebtedness in a letter to plaintiff's 
testator. _ It was conceded that the 
money used in the purchase of the 
seat was advanced either by the part- 
nership or by plaintiff's testator. It 
was held that, presumptively, there 
being no evidence to the contrary, the 
money for the purchase of the seat 
was advanced to defendant on the 
date on which it was charged on the 
books, and that the presumption was 
that the release was executed by 
plaintiff’s testator for the limited 
purpose of complying with the rules 
of the stock exchange, and that oth- 
erwise the release was not intended to 
cancel any indebtedness. Sterling v. 
Chapin, 185 N. Y. 395, 78 NE 158. 

[ec] Conversion of firm moneys.— 
The failure of a partner to enter in 
the partnership books a partnership 
asset received by him raised no pre- 
sumption that he converted the mon- 
ey where the books were always kept 
in a very informal manner, and there 
was no evidence that the partnership 
did not receive the benefit of the 


v. HEaches, 


credit. In re Grecorin, 122 Wash. 
446, 210 P 785. 
{[d] Object of transactions.—There 


cases in which the evidence offered has been held 


* 


is a presumption that all transactions 
within the scope -of the agreement 
between the partners were for the 
benefit of such partnership. Welch 
v,. Alcott, 185—-Cal. 731,.198 PP) 626: 

[e] Interests of partners.—Part- 
ners in the purchase of lands, in the 
absence of any agreement or memo- 
randum to the contrary, are presumed 
to have held equal interests therein, 
and in a suit for a settlement of ac- 
counts this rule should apply. Penny 
v. Walker, 1 Ky. Op. 427. 

[f] Waiver of credit.—W here 
there was complete harmony between 
partners, mere lapse of time without 
demanding payment of a balance due 
one partner as shown by the books 
of account does not raise a presump- 
tion of a waiver of the credit. In re 
Grecorin, 122 Wash. 446, 210 P 785. 

[g] Wrongdoing not presumed.— 
Where, in a suit for an accounting 
between partners in a real estate firm 
the evidence was uncertain as to the 
capacity in which a partner received 
a specified sum froma third person 
under an exchange of the properties 
of another firm, in which the partner 
was a member, and the third person, 
the relation of the partner to the 
transaction must be considered in 
view of the fact that it would not be 
presumed that the partner wrongfully 
exacted a commission from the third 
person. Martin v. Stout, 151 Iowa 
716, 130 NW 718, 127 NW 49. 

56. See Evidence §§ 89-1729. 

57. Cal.—De Rigne v. Hart, (A.) 
270 P 1013. 

Ga.—Kerlin v. Young, 159 Ga. 95, 
125 SE 204. 

Ind.—Kitson y. Hillabold, 95 Ind. 


136. 
C..V;, Burdick. 43.05 

243% Veatch v. Babcock, 54 Kan. 29%; 
Seok 274; Butcher v. ‘Auld, 3 Kan. 

io mei nae ale v. Hanks, 72 SW 
2, 24 KyL 1699. 

La 32 la. 
Ann. 1309. 

Mass.—Freeman vy. mreeinai 142 
Mass. 98, 7 NE 710. 

Minn.—Johnson vy. Garrett, 23 


Minn. 565. 

Mo.—Inglis v. Floyd, 33 Mo. A. 565. 

Mont.—Lawlor v. Kemper, 20 Mont. 
13, 49 P 398. 

Nebr.—Morris v. Haas, 54 Nebr. 
579, 74 NW 828. 

Nev.—Folsom v. Marlette, 23 Nev. 
son 49 P 39. 

Y.—Adams v. Elwood, 176 N. 
ays N06. 68 NE 126; Van Name v. Van 
Name, 38 App. Div. 451, 56 NYS 659; 
Rodgers v. Clemens 15 App. Div. 
5615). 44, UNS 516” ifrev “on! vother. 
grounds 162 N. Y. 423, 56 NE 901, 16 
AmSR 342]. 

Or.—Boire v. McGinn, 8 Or. 466. 

Pa.—Bright v. Higgins, 76 Pa. 
Super. 71. 

Tex.—Gresham v. Harcourt, 93 Tex. 
149, 53 SW 1019 [rev (Civ. A.) 50 SW 
1058]; Tyler v. McChesney, (Civ. A.) 
190 SW 1115; Veck vy. Culbertson, 
(Civs A.) 57 SW 1114. 
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Wash.—Bingham vy. 


Keylor, 
Wash. 156, 64'P 942. 


For later cases, developments and changes in the law see cumulative Annotations, 


same title, page and note number, 


§§ 950-951] 


admissible,*® for the purpose of proving particular 
contentions of the parties or as bearing on partic- 
ular issues, or has been rejected by the courts as 


inadmissible.°® 


[§ 951] d. Weight and Sufficiency. The general 


* Ont.—Richman v. Brandon, 8 Ont 
WN 467. 

{a] Parol evidence is not admis- 
sible to contradict a written partner- 


ship agreement. Richman y. Bran- 


don, 8 OntWN 467. 
58. See cases infra this note. 
[a] Admissions of a party are 


competent to show the existence of a 
partnership, although the complaint 
alleges that there was a written part- 


nership agreement. Bertenshaw  v. 
Laney, 77 Kan. 497, 94 P. 805. 
[b] Commissions  collected.—In 


suit by Philadelphia dealers in cotton 
waste against Boston dealers, their 
partners, to have confirmed an agree- 
ment whereby plaintiffs were to buy 
out the interest of defendants in the 
firm, or for dissolution and account- 
ing, where the value of certain com- 
mission contracts to be retained by 
defendant partners was agreed on at 
execution of the dissolution agree- 
ment, evidence as to the amount of 
commissions actually collected after 


dissolution was rightly excluded. 
Linton v. Noonan, 238 Mass. 31, 130 
NE 170. 

{c] Completion of partnership 


contract.—In a partner’s suit against 
others for disclosure of, and account- 
ing for, profits realized in the matter 
of a government contract, testimony 
disclosing the transaction whereby 
defendants, after the surrender of the 
plant by the party with whom the 
firm had contracted, arranged with 
other parties to complete the work, 
was admissible. Clay v. Kelly, 120 
Va. 437, 91 SH 621. 

{[d] Customs and fees of brokers. 
—Where, in a suit by a partner in 
a real estate firm for an accounting, 
there was a controversy as to the 
commission on sales of land owned by 
defendant, where a part of the consid- 
eration had been paid and the land 
had reverted to defendant for failure 
to pay the balance, and there was a 
question whether the' partnership 
agreement covered such matters, and 
defendant testified that another agree- 
ment had been entered into in relation 
to such transactions, which was de- 
nied by plaintiff, proof of custom as 
to sales of real estate by brokers and 
their fees due thereon was admis- 
sible as a basis on which to act if it 
should be found that there was no 
agreement as to commissions in such 
transactions. Morgan v. Barber, 
(Rex Civ.4A;) 1994S We 730; 

[e] Damages from breach of firm 
agreement.—An order dissolving a 
firm, pending a further hearing, in 
a suit for an accounting and for a 
dissolution, does not preclude proof 
of damages to plaintiff arising from 
defendant’s breach of the firm agree- 
ment and breach of duty in winding 
up the firm affairs, and plaintiff may 
show that defendant.used some of 
the material of the firm in his private 
business, which he charged to the 
firm, and that he recklessly conducted 
the firm business in a way to involve 
loss. Rassaert v. Mensch, 17 Cal. A. 
637, 120 P 1072. 

[f] Inducement for execution of 
note.—In a suit against a copartner 
for an accounting, where the issue 
was whether the subsequent forma- 
tion of a corporation and the giving 
of plaintiff’s note for shares of stock 
therein constituted a new agreement, 
intended to supplant or abandon the 
original partnership, plaintiff’s testi- 
mony showing the particular obliga- 
tions or engagements which induced 
him to execute the note was properly 
received. Scott v. Prescott, 69 Mont. 
540, 223 P 490. 

{g] Lack of interest in business.— 
In an action for dissolution of a part- 
nership and for an accounting, de- 
‘fended on the ground that plaintiff 
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had no interest in the alleged part- 
nership business, testimony that a 
third person, who had agreed to sell 
the property to plaintiff and defend- 
ant, thereafter executed a bill of sale 
to defendant alone, was admissible 
to show that plaintiff had no interest 
in the busjness. Le Gault v. Lewis- 
Zimmerman, 28 Wyo. 474, 206 P 157. 

[h] Money received in settlement 
of embezzlement.—Hubbard v. Ferry, 
141 Wis. 17, 123 NW 142, 1385 AmSR 
27 (admission by employee of guilt of 
embezzlement). 

[i] Performance of agreement.— 
Plaintiff, in a suit for partnership 
dissolution and accounting was en- 
titled to prove that, although he did 
not contribute ten thousand dollars 
in cash to the partnership as required 
by the written partnership agreement, 
he transferred to the partnership his 
brokerage account which had a cash 
equity of about ten thousand dollars, 
and that this was accepted as com- 
pliance with the agreement. Fein- 
bloom v. Friedman, 211 App. Div. 72, 
206 NYS 617. 

{i] Record of suit against part- 
nership.—In a partner’s suit against 
others for disclosure of, and account- 
ing for, profits realized in the matter 
of a government contract, the record 
of a receivership suit against the 
partnership was admissible to show 
the facts appearing therein as to the 
partnership’s transfer of the con- 
tract, the disposition of the firm’s 
assets, and the payment therefor, al- 
though plaintiff partner was not a 
party to such suit, having withdrawn 
from the firm before it was brought, 
the matters shown in the record not 
being within the rule of evidence as 
to res inter alios. Clay v. Kelly, 120 
Wider tous ol fou a6 Zi. 

[k] Statements drawn from the 
pooks of the firm by a bookkeeper 
employed by defendant partner, and 
furnished to plaintiff partner by the 
bookkeeper under the authority of 
defendant who employed the book- 
keeper and instructed him as to keep- 
ing the books, are competent evidence 
against defendant. Donovan v. Clark, 
138 N. Y. 631 mem, 33 NE 1066. 

59. See cases infra this note. 

[a] Causes of dissolution.—W here 
a firm has been dissolved by mutual 
consent, evidence as to the causes of 
the dissolution and the responsibility 
of the parties therefor is se el 
in a suit for an accounting. 
Candless v. Crouse, 220 Ill. 344, MrT 
NE 202. 

Conclusion of witness.—Hill- 
Grape, 111 App. Div. 720, 97 
NYS 823 (his understanding that 


plaintiff was to be a joint owner with’ 


defendant of all the assets of copart- 
nership were mere conclusions). 

[ce] Expenses.—On a partnership 
settlement the amount of expenses 
incurred by one of the partners in 
marketing logs and timber products 
of the partnership could not be proved 
by the testimony of a witness en- 
gaged in that business that the aver- 
age expenses of such marketing, in- 
cluding railroad fare, etc., would not 
be less than one hundred dollars a 
month. Sandberg v. Scougale, 75 
Wash. 313, 134 P 1051. 

{d] In construing a partnership 
agreement, testimony that one part- 
ner, before signing the articles of 
partnership had made the same offer 
of partnership to a relative who had 
declined it, is not relevant, nor is 
a letter from one of the partners to 
his factor 
to draw on his private account for 
funds in conducting the partnership 


enterprise. Huger v. Cunningham, 
126 Ga. 684, 56 SE 64. 
[e] Purpose of partnership.— 


Where the evidence was insufficient to 


authorizing his copartner’ 


[47 C.J.] 1287. 


rules with respect to the weight and sufficiency of 
evidence®® govern with respect to the weight and 
sufficiency of the evidence introduced in suits for 
partnership dissolution, or accounting, 
As illustrating some of these rules, reference is made 


or both.&t 


show any necessity for an account- 
ing between partners, the refusal to 
hear testimony as to the purpose of 
the partnership tending to show it 
lawful was not error. Giacoma v- 
Bracco, 27 Ariz, 159, 231 P 615. 

[f] Services rendered by partner 
to others.—Where, in a partnership 
accounting, it appeared that one of 
the partners had accepted a retainer 
of two thousand five hundred dollars 
a year from the G company, which 
was agreed should be partnership 
property, but there was no claim con- 
cerning any services rendered for 
others, evidence as to whether he had 
rendered services to any other com- 
pany for which he had made no 
charge was _ irrelevant. Young v. 
Winkley, 191 Mass. 570, 78 NE 377. 

[g] Source of contributions to 
capital.—In an action to wind up a 
partnership evidence that one of the 
partners’ contribution to the capital 
was the money of a third person is 


irrelevant. Harper v. Lamping, 33 
Cal. 641. 

60. See Evidence §§ 1730— 1806. 

61. S.—Clay v. Field, 138 U. 
S. 464, 11 SCt 419, 34 L. ed. 1044; 


Moore v. Huntington, 17 Wall. 417, 21 
L. ed. 642. 
Ala.—Adams v. Warren, 11 S 754. 
Ariz.—Brewer v. Morgan, 263 P 630. 


Cal.—Dennis v. Gordon, 163 Cal. 
427, 125 P 10638. 
Colo.—Bernstein v. Goldberg, 81 


Colowsowe253) Peat 

Ga.—Kerlin v. Young, 159 Ga. 95, 
125 SE 204; Dyal v. Cook, 159 Ga. 
12%), 225 SE 170; Garrett v. Morris, 
104 Ga. 84, 30 SE 685. 


Tll.— Brownell v. Steere, 128 Ill. 
209, 21 NE 3; Beale v. Beale, 116 Ill. 
292, 5 NE 540. 

Iowa.—Hartung v. Oldfield, — 124 


Iowa 184, 99 NW 699; 
rick, 13 lowa 344. 

Kan. —Wolfley v. Shuemaker, 4 Kan. 
A. 38, 45 P 792. 

Ky.—Thomas v. Vallandingham, 
181 Ky. 649, 205 SW 686; Caldwell v. 
Lang, 101 Sw 972k KyL 237; Wil- 
son v. Potter, 42 SW 836, 19 Kyl 
988; Chamberlain v. Sawyers, 32 SW 
475, 17 KyLi 716; Scott ‘v.cPerry; 32 
SW 401, 17 Kyl 746; Atherton v. 
Cochran, 9 SW 519, 11 Sw 301, 11 
KyL 185; Dixon v. Ford, 1 SW S17 
8 KyL 420. 

La.—Menard v. Klinger, 161 La. 

Myers v. Hart, 152 


713, 109 S 398% 
Denton vy. Erwin, 


Levi v. Kar- 


La. 105, 92 S 750; 
6 La, Ann. 317. 

Mda.—Rosenstock v. Rosenstock, 
151 Md. 253, 1384 A 143; Turner v, 
Turner, 98 Mad. 22, 55 A 1023; Grove 
v. Fresh, 9 Gill & J. 280. 

Mass. —-Hawkes v. Greenfield First 
Nat. Bank, 163 NE 246. 

Mich.—Clarke v. Pierce, 
638, 42 NW 357; Heath vy. ‘Waters, 40 
Mich. 457. 

Minn.—Walker v. Patterson, 166 
Minn. 215, 208 NW 3, 7; Bruner v. 
Jacobson, ‘1415 Minn. 435, 132 NW 995; 
Lizee v. Robert, 96 Minn. 169, 104 
NW 836; Nesbitt v. Robbins, 34 Minn. 
380, 25 NW 802 

Miss.—Reid v. Freed, 100 Miss. 48, 


74 Mich. 


56 S 278; Frank v. Webb, 67 Miss. 
462, 6 S 620; Berry v. Folkes, 60 
Miss. 576. 


Mo.— Ely v. Coontz, 167 Mo. 371, 67 
SW 299; Campbell v. Coquard, 93 Mo. 
474, 6 SW 360; Williamson v. Frank, 
(A) 5 SW (2a) 462. 

Nebr.—Dovey v. Schlater, 104 Nebr. 


108, 175 NW 888. 
Marlette, 23 Nev. 


Nev.—Folsom v. 
£5 OSA 9) Pis39e 

N. J.—Khin v. Zickerman, (Ch.) 
138 A 534; Hutchinson y. Onderdonk, 
6.oNe JE Eq. 277 [rev on other grounds 
6:N. J. Eq. 632]. 

N. Y.—Sterling v. Chapin, 185 N. Y. 
395, 78 NE 158; Kennedy v. Porter, 
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in the notes to a number of cases in which the evi- | dence has been held sufficient®? to establish partic- 


TOSS IN. VY o2o, ly ON. 4264) Kine tv. 
Leighton, 100 N. Y. 386, 3 NE 594; 
Erlanger v. Klaw, 209 App. Div. 103, 
204 NYS 344; Hebblethwaite v. Flint, 
115 App. Div. 597, 101 NYS 43; Brady 
v. Powers, 112 App. Div. 845, 98 NYS 
237, 105 App. Div. 476, 94 NYS 259 
{mod on other grounds 188 N. Y. 626 
mem, 81 NE 1160 mem]; Robinson 
v. McGinty, 84 App. Div. 639, 82 NYS 
736; Reilly v. Freeman, 84 App. Div. 
433, 82 NYS 929; Aronson v. Green- 
berg, 78 App. Div. 639,-79 NYS 1063; 
Tygart v. Wilson, 39 App. Div. 58, 
56 NYS 827; Newhall v. Wyatt, 68 
Hun 1, 22 NYS 828 [rev on another 
point 189 N. Y. 452, 34 NE 1045, 36 


AmSR 712]; Gray vy. Green, 66 Hun 
469, 21 NYS 533 [aff 142 N. Y. 316, 
37 NE 124, 40 AmSR 596]; Comey ‘v. 


Andrews, 14 Daly 437, 14 NYSt 672 
{aff 124 N. Y. 623 mem, 26 NE 758 
mem]; Larkin v. Martin, 46 Misc. 
179, 98 NYS 198; Tennant v. Guy, 3 
NYS 697. 

N. C.—Ragland v. lLassiter-Rag- 
lands; ines, 1749N.° C9579; 794 SE) 100, 
ate 3833; Brown v. Haynes, 59 


N.. D.—Pettibone v. Tuttle, 49 N. 
D. 1033, 194 NW 701. 

Ok l.—-Rogers v. Ralston, 63 Ok1. 
297, 164 P 980. 

Or.—York v. Dalton, 78 Or. 304, 
153°-P. 60, 

Tenn.—Horne v. Greer, (Ch. A) 
43 SW 774. 

Tex.—Peck v. Hunter, (Commn. 


A.) 292 SW 1101 [rev (Civ. A.) 289 
SW 106]; Rush v. Amarillo First 
Nat. Bank, (Civ. A.) 160 SW 319, 609 
{aff (Commn. A.) 210 SW 521 (reh 
den (Commn. A.) 213 SW 931)]. 

Utah.—Anderson v. Anderson, 24 
Sa 497, 68 P 319, 25 Utah 164, 70 
iv ? 

Va.—Slaughter v. Danner, 102 Va. 
270, 46 SE 289; Perkins v. Perkins, 3 
Gratt. (44 Va.) 364. 

Wash.—Sprague v. McDonald, 147 
Wash. 451, 266 P 191; Falkenburg v. 
Laucks, 140 Wash. 248, 248 P 413; 
In re Grecorin, 122 Wash. 446, 210 P 
785; Burrows v. Williams, 52 Wash. 
278, 100 P 340. 

Ww. Va. —Gay v. Gibson, 85 W. Va. 
226, 101 SE 3865; Barlow v. Russell, 
85 Ww. Va. 107, i01 SE 147. 


495, 99 NW 3183 Bennett v. "Luby, 112 
Wis. 118, 88 NW 387. 

Eng.—Carr v. Smith, 5 Q. B. 128, 
48 ECL 128, 114 Reprint 1197. 

Alta.—Allen v. Evans, 9 Alta. L. 
298, 27 DomLR 242, 9 WestWkly 1402. 

Ont.—Cameron v. Bickford, 11 Ont. 

A. 52; Carmichael v. Carscallen, Le 
OntWN 353. 
[a] Fraud.—Where the widow of 
a deceased partner, brought a bill for 
an accounting against the surviving 
partner, whom she charged with 
fraud, and the surviving partner died 
pendente lite, it was incumbent upon 
complainant to establish her allega- 
tions of fraud by clear and convinc- 
ing evidence. Summerill v. Summer- 
ill, 838 N. J. Eq. 3, 93 A 726 [aff 83 N. 
J. Eq. 350; 93 A727]. 

[b] Orlane to keep books.—(1) 
The omission of a managing partner 
to keep books may, under proper cir- 
cumstances, be regarded as a badge 
of fraud. Richardson v. Pumphrey, 
2 La. Ann. 448. (2) But it will not 
be so regarded in the case of one 
whose education is not such as to 
qualify him to keep books. Richard- 
son v. Pumphrey, supra (where the 
affairs of a partnership formed for 
the purpose of planting were ex- 
clusively managed by one of the part- 
ners, who also acted aS an overseer 
of the plantation, his failure to keep 
any regular account of his receipts 
and expenditures will not be regarded 
as a badge of fraud, the education of 
such persons not generally qualifying 
them to do so). 

-{e] A failure to keep proper ac- 
counts will not be regarded as a 


badge of fraud where the partner 
who had undertaken to keep accounts 
did as well as he could, but was in- 
competent. Knapp v. Edwards, 57 


Wis. 191, 196, 15 NW 140 [dist Di- 
mond v. Henderson, 47 Wis. 172, 2 
NW 73] (‘We think this is not a 


proper case for the application of so 
severe a rule. The rule in all its rig- 
or is for wrong-doers—for those who 
have been guilty of fraud or wilful 
disregard of duty, rather than those 
who have failed in capacity to per- 
form their undertakings., The de- 
fendant covenanted to keep proper 
accounts of the transactions of his 
firm, and failed to do so. But there 
is nothing in the evidence which can 
justly be taken as an impeachment 
of his integrity, or which raises a 
suspicion that he wilfully failed to 
keep proper accounts. Manifestly he 
did as well as he could, but was 
quite incompetent’’). 

{[d] Uncertainty as to dates.— 
Where there is proof that a partner- 
ship existed, plaintiff is entitled to 
an accounting for the period of its 
existence, although the exact dates 
of the inception and dissolution: of 
the partnership are not made certain 
by his proofs. Kimball v. McCornick, 
(Utah) 259 P 313... . ‘ 

[e] Value 6 interest.—Evidence 
that a partner had offered to sell his 
interest to plaintiff or buy plain- 
tiff's interest for a certain sum is a 
reasonable indication of the value of 
plaintiff’s share at the time, although 
shortly afterward under different 
circumstances such partner sold his 
interest to a third person at a smaller 
price. Allen v. Evans, 9 Alta. L. 
bei 27 DomLR 242, 9 WestWkly 


[f{] Matters bearing on credibility. 
—(1) In a suit for dissolution of a 
partnership and an accounting, the 
court may, in passing on the weight 
and sufficiency of evidence and the 
credibility of defendants as witness- 
es, consider the conduct of defend- 
ants in impeding a_ receivership, 
withholding a copy of the partner- 
ship agreement, and denying the 


partnership. Bernstein v. Goldberg, 
81 Colo. 39,253 BP. 477. (2) That a 
suit for an accounting was not 


brought until after the death of a 
partner required careful scrutiny of 
the survivor’s testimony. Hawkes v. 
Greenfield First Nat. Bank, (Mass.) 
163 NH 246, 

62. See cases infra this note. 

[a] Accounting.—Haworth v. Jack- 
son, 80 Or. 132, 156 P 590 (prior to 
suit for accounting); York v. Dalton, 
78 Or. 304, 153 P 60 (between part- 
ners prior to death of one). 

[b] Agreement.—Atkins v. Cotter, 
145 Ark. 326, 224 SW 624 (to release 
partner from liability); Vaughan v. 
Caldwell, 200 Cal. 572, 253 P 929 (to 
pay inter est on advances by partner 
and to repay part of such advances); 
Reynolds v. Jackson, 25 Cal. A. 490, 
144 P 305 (oral, to divide net com- 
missions received by defendant on 
sale of a tract of land); Erlanger 
v. Klaw, 209 App. Div. 103, 204 NYS 
344 (to pay interest on excess of one 
partner’s investment over that of the 
other); Calvit v. Ray, (Tex. Civ. A.) 
281 SW 214 (tacit, that one partner 
might appropriate partnership goods 
to supply living expenses); Kelly v. 
Tucker, 5 Austr. C. L. R. 1 (implied 
that partnership contribution be re- 
paid before profits divided). 

{c] Annulment.—Donnelly v. Mc- 
Ardle, 152 App. Div. 805; 137 NYS 
801 [aff 211 N. Y. 506 mem, 105 NE 
1083 mem] (of bill of sale of part- 
ner’s interest to copartner). 

{d] Assumption of obligation.— 
Giacoma v. Bracco, 27 Ariz. 159, 231 
P 615 (that partner assumed obliga- 
tion to pay partnership note consti- 
tuting sole liability of dissolved part- 
nership). 

{e] Balancing of accounts.—Rich- 


ardson v. Hatch, (N. J. Ch.) 55 A 1115 
(at certain date). 

{[f] Change of partnership agree- 
ment.—Dickerson v. Bowles, 187 Ky. 
655, 220 SW 313 (as to division of 
profits). f 

[g] Character of loan.—Fuller v. 
Laws, 219 Mo. A. 342, 271 SW 836. 
(money loaned by partner to enable 
purchaser to buy a farm from part- 
nership was not advanced to partner- 
ship, but was a personal loan from 
such partner to purchaser on secu- 
rity of farm, and partnership was not 
renewed when farm came back to 
such partner on purchaser’s default 
so as to make other partners liable 
for their proportionate part of loss 
sustained thereby). 

[h] Charges.—_Myers vo Hart, 152 
La. 105, 92 S 750 “amounts charged 
by managing partner for logging and 
stumping correct, and his charge for 
hauling lumber not excessive). 

[i] Dissolution of partnership.— 
Connelley v. Custer, 52 Wash. 697, 
100 P 335 (before action brought). 

[j] Exclusion of plaintiff from 
partnership business.—Thomson  v. 
Langton, 51 °Cal.-A. 142, 196 P 1403: 

{k] Fraud.—Nelson v. Matsch, 38 
Utah 122, 110 P 865, AnnCas1912D 
1242 (plaintiff induced to transfer his 
interest to defendant through the 
latter’s misrepresentation as to val- 
ue of partnership property). 

[1] Good faith.—Spratt v. Dwyer, 
171 Iowa 363, 151 NW 474 (in part- 
nership settlement). 

[m] Intention.—Strong v. Dailey, 
217 App. Div. 318, 217 NYS 102 (sand 
and gravel taken from lots, légal 
title to which was in decedent’s son, 
by partnership in which decedent and 
son were sole partners, not intended 
to be charged against partnership). 

[n] Interest of paxtner in assets. 
—Harris v. Wyss, (Ark.) 225 SW 655. 

{o] Land not purchased with firm: 
funds.—Lamb v. Rowan, 83 Miss. 45, 
35 S 427, 690. 

[p] Loss.—Rivara v. Bartolozzi, 
52 Cal. A. 36, 197 P 954 (business con- 
ducted at great loss). 

[q] Modification of partnership 
contract.—Gans v. Blass, (Ark.) 247 
SW 10638 (cohduct of partners). 

[r]. Nonexistence of partnership. 
—McClintock y. Garrison, (Ark.) 291 
SW 94; Putnam v. Clark, 174 Ky. 
709, 192 SW 827; .Walton v. Broad- 
head, 54 Utah 320, 180 P 433. 

[s] Ownership of property.— 
Veenstra v. Mathews, 194 Iowa 792, 
190 NW 382 (in an action for an ac- 
counting and dissolution of a part- 
nership, where the wife of defendant: 
intervened and claimed property as 
her own, and it was shown that be- 
fore the partnership neither defend- 
ant nor his wife had any property, 
and that they had not since acquired 
any, except through the partnership 
funds, and that no _ consideration 
passed to defendant from his wife 
for the property which she claimed, 
a decree against her was warranted), 
Grace v. Oliver, 218 App. Div. 335, 218 
NYS 263 (realty in partner’s name); 
In re Krilich, 122 Wash. 306,210 P 
788, 215 P. 9 Gn firm rather than in- 
dividual partner). 

[t] Partner not entitled to bro- 
ker’s commissions.—Grace v. Oliver. 
218 App. Div. 385, 218 NYS 263. 

Lu] Partnership.—Harris v. Dot: 


son, 149 Ky. 695, 149 SW 1008 (ex= 


istence of); Drueke v. Boylon, 166 
Mich. 522, 125 NW 416 (oral agree- 
ment for equal partnership); Scott 
v. Prescott, 69 Mont. 540, 228 P 490 
(original partnership agreement be- 
tween parties, under which plaintiff 
copartner ‘held a one-third interest in 
the partnership, was not abrogated 
by the subsequent formation of a cor- 
poration and the giving of a note by 
plaintiff, for one third of the capital 
stock to be issued to him on payment 
of the note); Watkins v. Delahunty, 
133 App. Div. 422, 


117 "NYS 8853. 


For later cases, Cevelopments and changes in the law see cumulative Annotations, same title, page and note number. % 
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ular matters asserted or relied on by the parties or 
to sustain particular findings or decisions, or insuf- 


ficient for that purpose.®* 
[§ 952] 17. Trial or Hearing.*+* 


partnership dissolution, or accounting, or both, there 
should be a trial or hearing,®® the proceedings in 
which, except so far as a departure may be neces- 
sary by reason of the character of the suit, follow 
the ordinary course of a suit in equity.°® 
tion as to what are the legal elements of a partner- 
ship is one of law,®*: but where the facts are in dis- 
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whether, in a given case, a partnership existed be- 
tween the parties is one of fact.®® 


Other matters 


which constitute questions of fact where the evidence 


In a suit for a 


The ques- 


pute or the inferences are not clear, the question 


Worts v. Pern, 3 Bro. P. C. 548, 1 Re- 
print 1490 (draft of articles of part- 
nership, together with a stated ac- 
count and payment of money by act- 
ing partner to others); Kelly v. Tuck- 
er, 5 Austr. C. L. R. 1 (for indefinite 
term). 

[v] i 
obligations.— Wise v. Wise, 
611, 90 A 925. 

[w] Profit.—Thomson v. Langton, 
51 Cal. A. 142, 196 P 103 (secret, made 
by partner from firm transaction); 
Marshall v. Bennett, 214 Ky. 328, 283 
Sw 115 (individual, by partner); 
Pederson v. Parke, 68 Wash. 482, 123 


Performance of partnership 
244 Pa. 


P 777 (on partnership transaction, 
amount of). : 
[x] Ratification of partnership 


settlement.—Spratt v. Dwyer, 171 
Iowa 368, 151 NW 474. 

[y] Reason, for withdrawal of 
partner.—Turken v. Olshanski, 237 
Mich. 623, 212 NW 961 (partner with- 
drew from firm because it was not 
profitable and he believed he could 
make more money in other work 
and not because he was illtreated by 
his partners). 

[z] Right.—Vaughan v. Caldwell, 
BuO" Cal wota, coo © 929 “Col partner 
to salary when partnership not ac- 
tively engaged in construction work) ; 
Watson v. Kelley, 289 Pa. 44, 137 A 
122 (to share of partnership assets). 

[aa] Sale—Rines v. Ferrell, 107 
Minn. 251, 119 NW 1055 (of all the 
firm assets to defendant in the life- 
time of his deceased partner, by 
whose executrix action for account- 
ing was brought). 

[ab] Settlement between partners. 
—Burks v. Parker, 192 Ala. 250, 68 S 
271 (full settlement of partnership 
affairs); Short v. Thompson, 170 
Ark. 931, 282 SW 14; Altamirano v. 
Cheo, 72 Cal. A. 222, 236 P 960; Sul- 
livan v. King, 67 Or. 428, 136 P 335. 

{ac] Termination of partnership. 
—Gerlach v. Huber, (Mo. A.) 256 SW 
107 (by mutual agreement and pur- 
chase by plaintiffs of defendant's in- 
terest); Khin v. Zickerman, (N. J. 
Ch.) 138 A 535 (as of date of dissolu- 
tion agreement); LeGault v. Lewis- 
Zimmerman, 28 Wyo. 474, 206 P 157 
(partnership contract rescinded by 
mutual consent and plaintiff’s inter- 
est in business surrendered to defend- 
ant for good consideration). 

[ad] Walue.—Bagg v. Osborn, 169 
Minn. 126, 210 NW 862 (of partner- 
ship land). 

63. See cases infra this note. 

[a] Acquiescence.—Menard v. Kling- 
er, 156) are OSI OLS. 7138— (that 
plaintiff authorized or acquiesced’ in 
prices fixed by defendant at which 
defendant bid in goods belonging to 
the partnership). 

[b] Admissions,—Lehman v. Heu- 
ston, 73 Wash. 154, 131 P 825 (where 
partners terminated their relations, 
and executed mutual releases, after 
which plaintiff transferred to his 
former partner all interest in certain 
tideland applications, evidence of 
subsequent admissions that plaintiff 
was still interested therein was in- 
sufficient to establish such interest 
as against the former partner’s wid- 

4 


ow): 


[ec] Agreement.—Atkins v. Cotter, 
145 Ark. 326,224 SW 624 (in suit for 
an accounting against partner of 
plaintiff’s husband, that plaintiff, in 
aceepting a bill of sale of the firm 


property to apply on her claim 
against the firm, agreed to discount 
her claim twenty-five per cent, which 
agreement was denied by plaintiff 
and her husband, and contradicted by 
the bill of sale, which recited the 
debt as the full amount). 

[dj Complete settlement.—Harris 
Vv. Harris, 182 Ala. 208, 31.S 355. 

[e] Fraud.—Painter v. Painter, 4 
Cal. Unrep. Cas. 636, 36 P 865 (fraud- 
ulent character of entry on firm 
books); Becker y. Becker, 202 Iowa 
7, 209 NW 447 (deeds by deceased 
partner’s daughter to her brother, 
and by him to son of surviving part- 
ner, who was executor of deceased’s 
estate and testamentary trustee for 
his children, induced by fraud, du- 
ress, or other improper conduct); 
Horton v. Bada, (lowa) 181 NW 251 
(in partnership settlements); Cohen 
v. Sachs, (N. J. Ch.) 143 A 218 (fraud 
inducing entry into partnership); 
Summerill v. Summerill, 83 N. J. Eq. 
3, 93 A726 [aff 83 N. J. Hd. 350, 93 


A 727]; De Manderfield v. Field, 7 
N. M. 17, 32 P 146 (vague imputa- 
tions); Falkenburg v. Laucks, 140 


Wash. 248, 248 P 413 (in contract for 
dissolution of partnership and divi- 
sion of interest in process represent- 
ed by patent for distillating and car- 
bonizing coal); Swanson vy. Gra- 
hame, (B. C.) 8 WestLR 982 (misrep- 
resentation in inducing plaintiff to 
enter partnership); Taylor v. Morin, 
10 OntWN 158, 293 (that plaintiff 
was fraudulently induced to > sign 
partnership agreement). 

{f] Full accounting.—Farrington 
v. Harrison, 44 N. J. Eq. 232; 10 A 
105,15 As; 

[g] Misconduct of partner.—Stib- 
ich v. Goenner, 8 Pa. Dist. 227. 

{h] Mistake.—Horton  v. Bada, 
(Iowa) 181 NW 251 (in partnership 
settlements). 

[i] Ownership of property.—In re 
Krilich, 122 Wash. 306, 210 P 788, 215 
P 9 (in firm rather than individual 
partner). 

[j] Participation of partner in se- 
cret rebates.—Johnston v. Silver, 59 
Mont. 195,° 196 RP; 515. 

{k] Payment.—Elliott v. Steven- 
son, 21 Ind, 3390. 

{1] Personal expenses of partner. 
—Sandberg v. Scougale, 75 Wash. 


313, 134 P 1051 (reimbursement 
sought). 
[m] Profits.—Feinbloom v. Fried- 


man, 211 App. Div. 72, 206 NYS 617 
(finding of cash profit of a certain 
amount); Biggs v. Key, (Tex. Civ. 
A.) 209 SW 271 (agreed statement of 
facts not sufficient to show that any 
profits made). 

[n] Terms of partnership.—Lan- 
pher v. Warshauer, 28 Cal. A. 457, 152 
P 933 (understanding between par- 
ties other than the partnership 
agreement testified to by plaintiff). 

[o] Unqualified acceptance of op- 
portunity to purchase partner’s in- 
terest.—Sinclair v. Sinclair, 224 Ill. 


A. 130. 

{[p] Withdrawal of partner.— 
Heck v. Collins, 231 Pa. 357, 80 A 535. 

64 Generally see Trial [38 Cyc 
1238]. 

65. Vail v. Pacific Fish Products 
Co., 76 Cal. A. 58, 243 P 869; Shirley 
v. Straub, 50 N.- D. 872, 198 NW 675. 
And see cases infra note 66. 

fa] Petition for contribution.— 
Where a receiver has been appointed 


is conflicting or different inferences may be drawn 
therefrom are whether an agreement to contribute 
to the partnership capital has been waived,®*. wheth- 
er a partnership has been dissolved,’° and whether 
the indebtedness of a retiring partner to the firm 
has been settled.‘? 
any there be, may be referred to a jury for deter- 
mination,’? under proper instructions from the 


Disputed questions of fact, if 


for a partnership in proceeding for 
an accounting and dissolution there- 
of, and a member of the partnership, 
in the receivership action, files a pe- 
tition asking that members of- the 
firm be required to contribute among 
themselves, on’ account of losses of 
eapital, it is error to deny petitioner 
a hearing thereon. Shirley v. Straub, 
50 N. D. 872, 198 NW 675. 

[b] Complete hearing should be 
had.—Vail v. Pacific Fish Products 
CoumiGuiCal. vA. 58; 243) P3869: 

66. Ill.—Southworth vy. Peo., 183 
Ill. 621, 56 NE 407 [aff 85 Ill. A. 289]. 

Ky.—Boreing v. Wilson, 128 Ky. 
570, 108 SW 914, 33 KyL 14. 

N. Y.—Kirkwood v. Smith, 72 App. 
Div. 429, 75 NYS 1016. 

Pa.—F ries v. Ennis,’ 8 Pa. Co. 113. 

Va.—Slaughter vy. Danner, 102 Va. 
270, 46 SE 289. 

HWng.—Teacher v. Calder, [1899] A. 
Cc. .451: Ambler’ v. Bolton, TL: Riv i4 
Bq. 427; Bate v. Robins, 32 Beav. 73, 
55 Reprint 28. 

[a] Case submitted “for hearing 
and trial.in chief.’—In a proceeding 
for the settlement of partnership 
accounts, where the case was submit- 
ted on exceptions to certain deposi- 
tions and ‘‘for hearing and trial in 
chief,” the court, without any agree- 
ment between counsel, could take up 
and pass upon the controversy relat- 
ing to certain items, without refer- 
ring them to a commissioner to hear 
proof and report thereon. Boreing v. 
Wilson, 128 Ky. 570, 108 SW 914, 33 
KyL 14. 

67. Snowden v. Cunningham, 59 
Fla. 604, 51 SE 543; Boorigie v. Boori- 
gie, 98 Okl. 64, 223 P 874, 876 [quot 
Cyc]. 

68. Whitley v. Bradley, 13 Cal. A. 
720, 110 P 596; Kirkpatrick v. Hind- 
man, (Fla.) 116 S 862; Snowden v. 
Cunningham, 59 Fla. 604, 51 S 543; 
Boorigie v. Boorigie, 98 Okl. 64, 223 
P 874, 876 [quot Cyc]. 

“When the question whether a 
partnership exists is a matter of 
doubt to be decided by inferences to 
be drawn from all the evidence, it is 
one of fact for the court or jury, 
and the court should not nonsuit or 
direct the jury to find a verdict for 
the plaintiff or defendant.” Graham 
v. Schooler, 80 Okl. 124, 194 P 1080. 

69. Rush v. Amarillo First Nat. 
Bank, (Tex. Civ. A.) 160 SW 319, 609 
[aff (Commn. A.) 210 SW 521 (reh 
den (Commn. A.) 213 SW 9381)). 

70. Fronhoff v. Fronhoff, (Tex. 
Commn. A.) 260 SW 164 [rev (Civ. 
A.) 245 SW 737]. 


71. Gilliam v. Newland, 387 Okl. 
SO, oO mE Looe 
72. Carlin v. Donegan, 15 Kan. 


495; Roache v. Pendergast, 3 Harr. & 
J. (Md.) 33; Johnson v. Clements, 23 
Tex Cive Ay D205 4S “27 Be 

[a] Matters not requiring jury 
trial.—mIn an action for dissolution of 
a copartnership and for an account- 
ing, the answer alleged a violation by 
plaintiff of a provision in the articles 
of copartnership for sale of the good 
will of the business to such partner 
as should bid the highest price, that 
plaintiff appropriated the good will 
to himself, and that the good will was 
worth a specified amount, which de- 
fendant asked to counterclaim 
against any sum found due to plain- 
tiff. It was thheld that the matters 
set up were proper items to be 
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court.73 


[§ 953] 18. Verdict.7° 


both.7§ 


[§ 954] 19. Findings of Court.*® 
held that if the fact of partnership is in issue, there 
should be a finding that a partnership exists or has 
existed between the parties in order to warrant di- 
recting an accounting,®° unless the facts brought out 
before the court show that complainant is entitled to 


proved upon an accounting and did 
not present-a counterclaim of a Sep- 
erate and distinct cause of action 
within a statute providing that a 
counterclaim should be deemed a 
complaint for trial purposes, tand 
that defendant was not entitled to a 


jury trial as to such matters. Cook 
v. Jenkins, 79 .N. Y. 575. 

73. Wadley v. Jones, 55 Ga. 329; 
Moore vy. Stone, 50 Ga. 157; Smith 
v. Smith, 93 Me. 253, 44 A 905; Rus- 


sell v. Nall, 79 Tex. 664, 15 SW _ 635; 
Carroll v. Evans, 27 Tex. 262; Fron- 
hoff v. Fronhoff, (Tex. Commn. A.) 
260 SW 164 [rev (Civ. A.) 245 SW 
737]; Herring v. Herring, (Tex. Civ. 
A.) 51 SW 865; Yarwood v. Billings, 
31 Wash. 542, 72 P 104. 

[a], Instruction as to basis of 
computing profits.—In an action for 
partnership accounting, it was ma- 
terial and prejudicial error to refuse 
to give defendant’s requested special 
charge that profits were to be deter- 
mined only upon business transacted 
before the purchase of plaintiff's in- 
terest by another, such purchase be- 
ing clearly indicated by the evidence. 
Hannes v. Raube, (Tex. Civ. A.) 210 
SW 985. 

{b] Instruction as to partner’s 
right to salary.—In a suit by a part- 
ner for an accounting, the partner- 
ship agreement was pleaded and read 
in evidence as fixing the basis of lia- 
bility. There was nothing to show 
that defendant said anything to 
plaintiff about his not having earned 
the salary stipulated for in the 
agreement. Defendant pleaded that 
plaintiff thad neglected the business, 
and his testimony tended to support 
the plea. It was held that the court 
did not err in charging the jury that 
plaintiff was entitled to recover the 
salary called for in the partnership 
agreement. Morgan v. Barber, (Tex. 
Civ., A.) 99 SW. 730. 

{c] Instruction as to right to dis- 

solve.—In an action for partnership 
accounting, where the partnership ar- 
ticles gave defendant the sole right 
to demand dissolution, it was proper 
to refuse to instruct that for plain- 
tiffs legally to demand dissolution on 
the ground of disagreement the dis- 
agreement must have been such as 
to make a continuance of the partner- 
ship unprofitable. Shelton v. Trigg, 
(Tex. Civ. A.) 226 SW 761 [mod on 
other grounds (Commn. A.) 249 SW 
209). 
{d] Instruction as to issues.—In a 
suit by plaintiff claiming to be a 
partner with defendants and praying 
for an accounting, injunction, and 
judgment for the amount due, it was 
proper to instruct the jury that if 
they found that a copartnership ex- 
isted between the parties, the next 
question would be, the copartnership 
having been dissolved, what amount 
plaintiff was entitled to recover from 
defendants for his interest in the co- 
partnership assets and profits, if any 
were shown. Assumpcao vy. Sola, 
165 Ga. 381, 140 SE 761. 

[e] Instruction as to evidence. 
Where, in a suit by a partner for an 
accounting, it was shown that the 


Where only one inference can legitimately 
be drawn from the evidence, a verdict may be di- 
rected,‘*+ but a peremptory instruction is not proper 
where different inferences might be drawn.*® 

The general rule that a 
verdict must be definite and certain’’ apples in 
suits for partnership dissolution, or accounting, or 
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other.®* 


[§§ 952-954 


an accounting, notwithstanding his failure to prove 
the existence of the partnership alleged.§! 
has also been held that it is within the discretion 
of the trial court to make findings on the issue of 
partnership either before or after the accounting.*? 
Findings should of course be consistent with each 
A finding that parties engaged in a com- 


But it 


mon venture “partaking of all elements of a part- 


It has beer 
ship.*+# 


is alleged in the 


partnership agreement guaranteed 
that plaintiff should receive a speci- 
fied sum per month for twelve 
months, that the firm continued 
after the twelve months. and that 
plaintiff made no claim for such sum 
after the expiration of the year, and 
the court charged the jury as to the 
guaranty for the twelve months 
without charging as to the guaranty 
for any time thereafter, an instruc- 
tion that the evidence showed that 
the partners continued .under the 
partnership agréemént for a specified 
time after the twelve months was 
not erroneous. Morgan v. Barber, 
(Tex. Civ. A.) 99 SW 730. , 

[f] Issue properly submitted.— 
Plaintiff suing for a partnership 
settlement alleged that certain land 
was purchased by the partnership, it 
having been agreed that he should 
pay one half of the purchase money 
out of his individual funds and that 
defendant should pay the other half, 
that he did pay one half out of his 
individual funds, and that defendant 
paid the other thalf at first through 
a loan and later out of partnership 
proceeds without plaintiff's knowl- 
edge. He alleged in one place that 
he was the owner of three fourths 
of the lot, and at another that it be- 
came partnership assets. Defendant 
denied that the land was so _ pur- 
chased and claimed it as his indi- 
vidual property. Plaintiff testified 
that each paid one half of the pur- 
chase price, and that the partnership 
afterward paid each of them back. 
The court charged to find for defend- 
ant unless the jury believed plain- 
tiff paid one half of the purchase 
monéy individually, in which case 
they should find that ‘he was the own- 
er of an undivided one-half interest, 
to which plaintiff excepted on the 


ground that the real issue was 
whether the property was bought 
for -the partnership. It was held 


that plaintiff ‘having made the spe- 
cific issue and testified that he paid 
half the purchase money individual- 
ly, and the allegations of the petition 
being contradictory, the court prop- 
erly submitted the question whether 
he did so pay one half individually 
as being the most specific claim as- 


serted. Hengy v. Hengy, (Tex. Civ. 
AW) tol SWe L127, 
Instructions generally see Trial 


[38 Cye 1594 et seq]. 

74. Fowler v. Johnson, 151 Ga. 122, 
106 SE 90 

[a] Illustration.—‘‘In a suit to 
partition partnership property, where 
the evidence for plaintiff sustained 
his case as laid in the petition claim- 
ing a one-half interest in the proper- 
ty, and that for defendant failed to 
substantiate his answer alleging a 
settlement and. payment made under 
agreement that defendant was to get 
all of plaintiff's interest, direction of 
a verdict for partition was required.” 
Fowler v. Johnson, 151.Ga. 122, 106 
SE 90. 

Direction of verdict generally see 
Trial [88 Cyc 1563]. 

75. Ragland v. Lassiter-Ragland, 
Ine., 174 N.. C. 579; 94 SE, 100, LRA 


nership,” is equivalent to a finding of a partner- 
A finding that there was no partnership be- 
tween the parties is a finding of fact, and not a con- 
clusion of law.®° 
ship at the time of the commencement of the suit 


Where the existence of a partner- 


complaint and denied in the answer,. 


1918B 333. 5 

76. Verdict generally see Trial [38 
Cyc 1868+ et seq]. ™ 

77. See Trial [38 Cyc 1877]. 

78. See Tyler v. McChesney, (Tex. 
Civ. A.) 190 SW 1115 (infra this note). 

[a] Verdict not objectionable as: 
vague and indefinite.—In a partner’s 
suit for dissolution and accounting, 
a verdict for plaintiff for a one-quar- 
ter interest in the real and personal 
property of the firm and a one-quar- 
ter interest in the net profits, found 
to be a specific amount subject to a 
deduction of a specific amount due 
to a charge against plaintiff, is not 
subject to objection as being vague 
and indefinite. Tyler v. McChesney, 
(Tex. Civ. A.) 190 SW 4115. 

79. Findings generally see Trial 
[38 Cye 1953 et seq]. 

zindings on accounting see infra § 


80. Nims v. Nims, 20 Fla. 204; 
Jones v. Lester, 77 App. Div. 174, 78 
NYS. 1000. 

[a] Finding as to duration im- 
material.— Where, in ah action for a 
partnership accounting, the princi- 
pal issue was whether there was a co- 
partnership agreement, and, if there 
was, whether the partners had en- 
tered upon the execution of its terms, 
the question of the duration of the 
partnership was not involved and the 
court’s finding thereon was immate- 
rial. Doudell v. Shoo, 20 Cal. A. 424, 
129 P 478. 

Decree for accounting as conclusive 
aire nthaps ce of partnership see infra 

oO. 
pon See supra § 947 text and note 


82. Welch v. Alcott, 185 Cal. 731, 
198 P 626. 

83. Peters v. Taylor, (Ariz.) 251 
P 446, 

[a] Findings not inconsistent.— 


A finding that a partnership had been 
dissolved by mutual consent in 1915 
was not inconsistent with a finding 
that the parties had dealings con- 
cerning the partnership in 1920. Pe- 
ters vy. Taylor, (Ariz.) 251 P 446. 

84. Spencer v. Wolff, 119 Or. 237, 
243 P 548. 

85. Kahn v. Central Smelting Co., 
2 Utah 371, 376 [rev on other grounds 
102 U. S. 641, 26 L. ed. 266] (‘This 
was the ultimate fact to be ascer- 
tained, and it is none the less a find- 
ing of fact because drawn as a con- 
clusion from other facts’’). 

[a] Finding amounting to mere 
legal inference.—A finding in respect 
of an alleged mining partnership 
“that there was no sueh co-tenancy 
between the’ plaintiff*and defendants 
in the mine in controversy as entitled 
the plaintiff to an account,” is not a- 
sufficient finding of fact upon which 
to base a decree. “It does not state 
that there was no cotenancy between 
the parties; it implies that there was 
a cotenancy; it only states that there 
was not such a one as entitled the 
plaintiff to an accounting. This is 
a mere legal inference, not the finding 
of a fact.”” Kahn v. Central Smelting 
Co., 102° U. S. 641, 646, 26 L. ed. 266 
[rev 2 Utah 371]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a finding that the partnership was dissolved and 
the assets divided by mutual consent prior to the 
commencement of the suit is substantially respon- 
sive to the issue and warrants a judgment for de- 
fendant.8® Where the affirmative averments of de- 
fendant’s answer merely put in issue the same 
matters which are raised by a general denial in the 
answer, a general finding against defendant is equiv- 
aleat to a general finding against his affirmative de- 
fenses.S' Where there was only one partnership 
transaction, a finding that defendant is indebted to 
plaintiff in a given amount is sufficient to support a 
judgment for such amount, although the items of 
the account are not given in the findings.*> In de- 
termining whether there was an agreement to pay 
a partner-compensation other than a share in the 
profits, the court may consider the course of deal- 
ines between the partners, the reasonableness of the 
claim advanced, and the probabilities arising out 
of the conduet of the business.*® 

[§ 955] 20. Interlocutory Judgment, Decree, or 
Order. Where an accounting is sought, an inter- 
loeutory judgment, decree, or order, establishing the 
rights of the parties,®® dissolving the partnership 
where it has not already been dissolved,®? determin- 
ing defendant’s liability to account,?? and directing 
an accounting,®® is usually a prerequisite to the ac- 
tual taking and stating of the account. 

When accounting directed. Where there has been 
a judgment, decree, or order for a dissolution of a 
partnership existing when the action was brought,°* 


86. Hart v. Finigan, 71 Cal. 578, | found 
12> P 682. 
87. Swanton v. Jacks, 30 Cal. A. 
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but the amount thereof not 
definitely shown by reason of the un- 
certainty of the collectability of notes 


[47 C.J.] 1241 
or where the suit is merely for an accounting with 
respect to the affairs of a partnership which is ad- 
mitted or proved to have been dissolved before the 
action was brought,®°®> an interlocutory judgment, 
order, or decree for an accounting ordinarily fol- 
lows as of course.°® 

When accounting denied. A judgment, decree, or 
order for an accounting may, however, be denied 
if it appears that complainant has no real cause of 
complaint,®? and that no good purpose can be served 
by the accounting;°$ where a complete defense is 
set up by defendant; ;°9 where the parties have 
agreed upon a settlement; 31 where the court finding 
the facts and granting relief has had before it all 
or sufficient evidence pertaining to the aecounts so 
that its finding operates as an account;? where plain- 
tiff’s right has been lost by reason of limitations? 
or laches;* where the partner seeking an accounting 
fails to establish a reasonable basis therefor;® or 
where the parties have kept their accounts so neg- 
ligently that the court cannot do justice between 
them.® It has been held, however, that the fact 
that, under the particular circumstances, it may be 
difficult to make a true accounting on dissolution of 
a partnership, or that the only statement possible 
will be an approximation to correctness, is no rea- 
son for refusing an accounting.’ 

Conformity to pleadings and findings. A judg- 
ment, decree, or order for an accounting must con- 
form to the pleadings® and findings,® and cannot be 
amended to embrace additional transactions where 


the referee designated therein to take 
and state the account. Kirkwood v. 


66, 157 P 11 (failure specifically to 
refer in findings to matters set forth 
in affirmative defenses not error un- 
der such circumstances). 

88. Swanton v. Jacks, supra. 

89. Arthur v. McCallum, 195 Mich. 
618, 162 NW 118. 


90. Fullenwider v. Waldo Bank, 
101 Ark. 259, 142 SW 149. 
[a] “Before a master shculd he 


appointed, the main issue, establish- 
ing the rights of the parties, should 
be first determined, so that definite 
directions can be given to the mas- 
ter for his guidance.” Fullenwider 
v. Waldo Bank, 101 Ark. 259, 142 SW 
149, 151. 

91. Dileher y. Dilcher, 83 W. Va. 
35, 97 SE 579. And see infra text 
and notes 11, 12. 

[a] There may be a decree dis- 
solving the partnership, although the 
partnership assets have not been re- 
duced to possession or applied on the 
firm’s indebtedness. Dilcher v. Dilch- 
er, 83 W. Va. 135,,97 SH. 579. 

92. Cal.—Durphy v. Pearsall, 6 
Cal. A. 54, 91 P 407. 

N. Y.—Jones vy. Lester, 77 App. Div. 
174, 78 NYS 1000; Bantes v. Brady, 8 
HowPr 216. 

Pa.—Dampf’s App., aoe Pa. 72; Coll- 
yer v. Collyer, 38 Pa. 

Que.—Lawn v. pei” 34 Que. 
K., B.. 265; Harel -v. Lemaire, 10 Que. 
Pr: 289. 

“Under the equity practice as it 
now exists, where the prayer is for 
an accounting, there must first be an 
interlocutory decree finding that there 
is liability on the part of the defend- 
ant to account before hearing the 
merits of the case as to the state of 
the accounts between the parties.” 
eee v. Goenner, 8 Pa. Dist. 227, 


733. Quinn vy. Reed, 85 Misc. 510, 
148 NYS 801; Bianchini v. Capristo, 
88 Pa. Super. 104; Gore v. Vines, 72 
W. Va. 783, 79 SE 820. 

[a] Decree of accounting not ob- 
jectionabie as: indefinite.—‘‘In a suit 
for the settlement of a partnership in 
which a partial loss of the capital 
furnished wholly by one partner is 


and accounts going to make up the 
assets applicable to a repayment of 
the capital furnished, a decree set- 
tling principles of the cause whereby 
the amount is to be ascertained and 
one-half thereof paid to the partner 
furnishing the capital by the other 
partner, on which future decree may 
follow, is not erroneous on the ground 
of indefiniteness as to the amount.” 
Gore v. Vines, 72 W. Va. 783, 784, 79 
SE 820. 

[b] A reference to hear and de- 
termine the issues cannot be ordered 
prior to the entry of an interlocutory 
judgment providing for an account- 
ing. London v. Meryash, 132 App. 
Divi 323; 117 NYS 1; [foll Gibsont v. 
Widman, 106 App. Div. 388, 94 NYS 
593]. Reference to take and state 
account see infra § 956. 

94 Nisbet v. Nash, 52 Cal. 540. 

95. Ala.—Collins v. Owens, 34 Ala. 


Ga.—Jeter v. Johnston, 110 Ga. 308, 
35 SH 166. 

Md.—Warburton v. Davis, 123 Md. 
225, 91 A163; McKaig v. Hebb, 42 Md. 
227; Glenn v. Hebb, 12 Gill & J. 271. 

Miss.—F elder v. Wall, 26 Miss. 595. 

N. J.—Rennie v. Crombie, 12 N. J. 
Eq. 457. 

N. Y.—Smith vy. Fitchett, 56 Hun 
QS. uO) NEY S49 Wate 2, INeYas 22 Gul, 5. 
NYCivProc 207]; Kennedy v. Shilton, 
1 Hilt. 546, 9 AbbPr 157 note; Pine 
v. Ormsbee, 2 AbbPrNS 375. 

Aue C.—Smith v. Barringer, 74 N. C. 
Se a Me ee vy. Diak, 26 OntWN 14, 

96. Avery v. Peirson, 74 Cal. A. 
617, 241 P 406; Reis v. Reis, 99 Minn. 
446, 109 NW 997; Kirkwood v. Smith, 
132 App. Div. 758,°117 NYS 686. And 
see cases Supra notes 94, 95. 

[a] Reason for rule.—An adjust- 
ment of the accounts is a necessary 
condition precedent to a determina- 
tion of the rights of the parties under 
the partnership agreement. Reis v. 
Reis, 99 Minn. 446, 109 NW 997. 

{[b] Judgment binding on referee. 
—An interlocutory judgment for a 
partnership accounting is binding on 


ah 132 App. Div. 758, 117 NYS 


{c] Partnership found and funds 
on hand admitted.—In a suit for a 
partnership accounting, where the 
findings showed that plaintiff was a 
partner with defendant in an agency 
for the sale of land and, under the 
admissions of the pleadings, there 
were at least some funds as to which 
plaintiff was entitled to an account- 
ing, the trial court should have en- 
tered an order directing that an ac- 
counting be noe Avery Vv. Peirson, 
74 Cal. A. 617, 241 P 406. 

{d] There are exceptional cases in 
which no order for an accounting is 


proper. Reis vy. Reis, 99 Minn. 446, 
109 NW 997. 

97. Warburton v. Davis, 123 Md. 
225, 91 A 163; McKaig v. Hebb, 42 
Md. 227. 

98. Warburton v. Davis, 123 Md. 


225,.91 A163; MecKaig v. Hebb, 42 
Mad. 227; Harkins v. Buxton, 11 Pa. 
Dist. 159, 2% PamCow22 

[a] Tllustration.— Where it ap- 
pears from evidence in the case that 
all of the collectable partnership as- 
sets have been applied in discharge 
of firm debts of record and there are 
firm debts still outstanding to a great- 
er amount than the remaining assets, 
an order requiring an account to be 
stated by the liquidating partner will 
be refused. Harkins v. Buxton, 11 
Rard Distal soit) Paw Co, eins 


99. Defenses see supra § 907. 
1. Reis v. Reis, 99 Minn. 446, 109 
NW 997 


2. Reis v. Reis, supra. 
aa Limitations see supra 
4. Ihaches see supra § 918. 
5. Smith v. Caudill, 174 Ky. 99, 191 
SW 625. 
Duty to furnish basis for account- 
ing generally see infra § 959. 
Gorm Rickie Nieltzyi los DiCug2de 
7 Reis v. Reis, 99 Minn. 446, 109 
aN 997. 
Rolshouse v. Wally, 272 Pa. 506, 
ats A 474 
228 Pa. 


9. Albright v.. Albright, 
Decree not warranted by find- 


§§ 916, 


552, 77 A 896. 
[a] 
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there is nothing in the pleadings to justify such 
amendment.?° 

Directing accounting without dissolution. As a 
general rule a court of equity will not decree an ac- 
counting by one partner, at the suit of the other, 
without also decreeing a dissolution of the partner- 
ship,'? but where a partnership was organized for 
a single purpose, which has been entirely subserved 
prior to the suit for an accounting, it is not neces- 
sary that a decree for an accounting should also 
adjudge a dissolution of the firm.?? 

Directions as to manner of taking account. A de- 
eree for an accounting may properly contain di- 
rections as to the manner of taking the account.** 

Directions as to disposition of property. Where, 
in a suit for dissolution of a firm and for an ac- 
counting, the decree established the existence of the 
firm and ordered a dissolution and accounting, it 
was not necessary that it should also provide for the 
disposition of certain notes, executed by defendant 
to plaintiff, prior to the taking of the account.+* 

Effect and conclusiveness. An interlocutory judg- 
ment or decree for an accounting is conclusive as to 
the fact of existence of a partnership between the 
parties,*® but does not determine the terms, duration. 
or result of such partnership.‘® Where, after the 
death of a partner, his personal representative agreed 
to transfer such partner’s interest in the copartner- 
ings.—In a suit for possession of a 


business and an accounting of profits 
where ownership in plaintiff is al- 


26 AmD 401. 


PARTNERSHIP 


we 


15. Reybold v. Dodd, 1 Del. 401, 413, 


“They were at issue on this point, 


[§§ 955-956 


ship property to the surviving partner who was to 
take it and account for it at a valuation to be fixed 
by appraisers, and in a subsequent action for an 
accounting an interlocutory judgment directed the 
setting aside of the award of the appraisers but did 
not expressly annul the agreement, although the 
complaint prayed for an annulment, the effect of 
such judgment was to annul the entire agreement.*? 
A party who has drawn and entered an interlocutory 
judgment directing the taking of an account is bound 
by its terms.78 x 

[§ 956] 21. Reference To Take and State Account. 
In an action for a partnership accounting a reference 
to an auditor, commissioner, master, or referee to 
take and state the account is preper,!® especially 
where the accounting involves thesdetermination of 
numerous and complicated questions of charges and 
expenses;?° but a reference is not essential,?+ and 
is properly- refused where the matters which would 
be included in the reference have already been de- 
termined by the court,?? where there has been a full 
accounting and settlement between the parties,?? 
where the issues are simple,?* or where the amount 
which one partner is entitled to receive from the 
other ean be ascertained from the evidence given 
at the trial.25 Plaintiff is certainly entitled to a 
reference, when the answer admits everything es- 
sential to authorize the court to order it,?® unless the 
ed his special findings therefrom, a 


refusal to refer was proper, and the 
chancellor was authorized to make a 


leged, which is denied by defendants, 
who aver a sale of the business to 
them, and there is a finding on suffi- 
cient evidence that there was no sale, 
-although the parties “had reached 
some kind of an agreement for com- 
munity of profits. The evidence, how- 
ever, gave no indubitable basis for a 
conclusion as to the terms, because, 
as' is probable, the terms were, never 
fixed,” plaintiff was entitled to pos- 
session and an accounting, and a de- 
cree based on the assumption of an 
agreement by which defendants were 
entitled to share equally with plain- 
tiff in the profits was erroneous. Al- 
bright v. Albright, 228 Pa. 552, 558, 
77 A 896. 

10. Rolshouse v. Wally, 272 Pa. 
506, 116 A 474. 

11. Clark v. Hewitt, 136 Cal. 77, 68 
P 303; Spencer v. Barnes, 25 Cal. A. 
139, 142 P 1088; Deutschman v. 
Dwyer, 223 Mass. 261, 264, 111 NE 877. 

“The interlocutory decree... 
should have contained a clause de- 
creeing a dissolution of the firm. 
Deutschman v. Dwyer, supra. : 

Right to accounting without disso- 
lution generally see supra § 836. 

12. Spencer v. Barnes, 25 Cal. A. 
139, 142 P 1088. ; 

123. Feige v. Babcock, 111 Mich. 
538, 70 NW 7. 

[a] Evidence on which accounting 
to be based.—Where an action for a 
partnership accounting. had been 
pending for several years and ample 
opportunity had been given to in- 
troduce all evidence, it was proper 
to insert in a decree for an accounting 
a provision that the accounting was 
to be made upon the files and records 
of the cause and the testimony there- 
tofore taken therein, thus prohibiting 
the introduction of further proof_be~- 
fore the commissioner. Feige v. Bab- 
cock, 111 Mich. 538, 70 NW 7. 

14, Lenahan v. Casey, 46 Mont. 
36737195 Lad P 601 (“All questions 
touching the items of charge and 
eredit as between the partners, in- 
cluding the disposition which should 
be made of these notes, are to be de- 
termined upon the taking of the ac- 
count, subject to correction by the 
court when the final result is submit- 
ted to it for approval’). 


and this was the matter to be settled 
by an interlocutory decree. And this 
was all that was necessarily em- 
braced in such a decree. The com- 
plainant was not entitled to an ac- 
count until he established the fact of 
a partnership; and any contract of 
partnership being established a de- 
cree to account must follow what- 
ever may have been its terms, dura- 
tion or result. It was no more nec- 
essary at this stage of the cause to 
determine its duration than to es- 
tablish its terms, or results or any 
other details belonging to the general 
consideration of the cause. Nor could 
the parties be supposed to be at issue 
on a question of duration of partner- 
ship when its existence was denied 
and was the matter directly in is- 


sue.’ Reybold v. Dodd, supra. 
16. Reybold v. Dodd, supra. 
17... Kirkwood v. Smith, 132 App. 


Div. 758, 117 NYS 686. 

18. Kennett v. Hopkins, 58 App. 
Div. 407; 69 NYS 18 [aft 174° N.Y. 
545 mem, 67 NE 1084 mem (rearg den 
175 N. Y. 496 mem, 67 NE 1084 mem)]. 

19. Smith v. Smith, 135.Ga. 582, 69 
SE 1110; Deutschman v. Dwyer, 223 
Mass. 261, 111 NE 877; Hansom v. 
Harroun, 147 Miss. 579, 113 S 206. 

20. Durham vy. Perkins, 214 Ky. 
608, 288 SW 945. 

21. Bryan v. Morgan, 35 Ark. 113; 
Ae v. Harroun, 147 Miss. 579, 113 
_ [a] “Discretion relative to order- 
ing reference to master for partner- 
ship accounting in complicated cases 
is vested in chancery court, and chan- 
cellor if he so desires may make his 
own calculations or have counsel do 
it or refer same to master.’?’ Ransom 
v. Harroun, 147 Miss. 579, 113 S 206. 

{b] It is not erroneous for the 
chancellor to refuse a reference to a 
master, but such refusal is not good 
praetlce, Bryan v. Morgan, 25 Ark. 


22. East v. Key, 84 Ark. 429, 106 
SW 201. 

{a] Illustration.—Where, in a suit 
for a partnership accounting, a mo- 
tion for reference was not made until 
the chancellor had made a detailed 
statement of the account, and report- 


report of the details of the business 
in the same manner as a master on 
reference would have done. East v. 
Key, 84 Ark. 429, 106 SW 201. 

[b] All property sold and proceeds 
properly applied.—Where, in a suit 
for the dissolution of a firm and the 
appointment of a master, the court 
found that all of the firm property 
had been sold and the proceeds prop- 
erly applied, the refusal to appoint a 
master was proper, the rights of all 
the parties to the property of the firm 
having been determined. Fullenwider 
a ae Bank, 101 Ark. 259, 142 SW 


23. Wynkoop v. Wynkoop, 119 App. 
Div. 679, 104 NYS 296. 
[a] Where defendant alleges a 


full accounting and settlement, a ref-. 


eree Should not be appointed prior to 
a determination of that issue. Wyn- 
koop_v. Wynkoop, 119 App. Div. 679, 
630, 104 NYS 296 (“If this allegation 
be proven, then there is no occasion 
for an accounting, and until the trial 
of this issue and its determination 
the court cannot say that a long ac- 
counting is involved, or that the 
plaintiff is entitled to a reference”). 

24 Nussbaum v. Hyman, 217 Ky. 


191, 288 SW 10384. 


[a] Thus, where the partnership 
was conducted without expense other 
than first cost and there was no sub- 
stantial controversy over the sale 
price of property sold and the only 
real issue was as to the cost of such 
property, the court did not err in dis- 
posing of the matter without refer- 
ence to a master. Nussbaum y. Hy- 
man, 217 Ky. 91, 288 SW 1034. 

25. Allen v. Evans, 9 Alta. L. 298, 
27 DomLR 242, 9 WestWkly 1402. 

26. I11.—Wilcoxort v. Wilcoxon, 111 
Til. A. 90. 

Kan.—Auld v. Butcher, 2 Kan. 135. 

Ky.—Bush v. Stamper, 61 SW 267, 
22 KyL 1592. 

Nebr.—Gerber y. Jones, 36 Nebr. 
126,'54 NW 81. 

N. Y¥.—Kennett v. Hopkins, 58 App. 
Div. 407, 69 NYS 18 [aff 20 Misc. 259, 
45 NYS 797,. and aff 174 N. Y. 545 
mem, 67 NE 1084 mem (rearg den 175 
N. Y. 496 mem, 67 NE 1084 mem) ]. 
tak C.—McPeters v. Ray, 85 N. CG. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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court itself will undertake the task of stating the 
account,?* or defendant is willing to accept the ac- 
Plaintiff is not de- 
barred from a reference by the fact that it is ap- 
parent that he cannot supply evidence which will 
enable the referee to state an absolutely accurate 
account;?° but it is premature to require a referee 
to take and state an account, before the assets have 
A disputed question of law®? or of 
should not be referred. The order of ref- 
erence must conform to the judgment, decree, or or- 
It is the duty. of the auditor, 
commissioner, master, or referee to whom the case 
is referred to ascertain the actual facts as to the 
assets and liabilities of the partnership,** so far as 
this can be determined with reasonable certainty 


eount as stated by plaintiff.?® 


been sold.®° 
fraud?? 


der for accounting.** 


from the firm books.®® 
[§ 957] 22. Proceedings 
General. 


the facts to be.®® 


Okl.—Conley v. Horner, 10 Okl. 277, 
€2 P 807 


Ss. C.—Bouland v. Canpitivad ase uc. 
Zoowio ibn 20 

Eng.—Zalinoft v. Hammond, [1898] 
Zen, 92: 

27. Roelofs v. Wever, 119 Mich. 
334, 78 NW 136. 

28. Diehl v. Dreyer, 84 App. Div. 


247; 82 NYS 770. 

29. Costello v. Montague, 101 Ala. 
426, 13 S 428. 

Duty to furnish basis noe account- 
ing generally see infra § 9 

30. Trufant v. Meusiil, 34 ING NS, 
Super. 462, 6 AbbPrNS 462, 37 How 
Pr 501. 

Sale of assets see infra § 98 

31. Barnes v. Youngs, rigger Lebs 
414. 

32.. Barnes v. Youngs, supra. 

33. Rolshouse v. Wally, 272 
506, 116 A 474. 

[a] Therefore, an order appointing 
a master to adjust the rights of the 
parties under a decree for a partner- 
ship accounting cannot be amended so 
as to include in the accounting a mat- 
ter not covered by the requirements 
of the decree. Rolshouse v. Wally, 
272 Pa. 506, 116 A 474. 

34. Hurter v. Larrabee, 224 Mass. 
218, 112 NE 613. 

[a] Where the partnership has 
been dissolved prior to the commence- 
ment of the action, the assets and lia- 
bilities at the time of dissolution 
should be sustained. Hurter v. Lar- 
rabee, 224 Mass. 218, 112 NE 613. 

35. Hurter v. Larrabee, supra. 

[a] Negligence of a partner in 
keeping the books has no bearing on 
this issue. Uurter v. Larrabee, 224 
Mass. 218) 112 NE 613. 

Effect of partnership books as evi- 
dence see infra § 964. 

36. Kliger v. Rosenfeld, 120 App. 
Div. 396, 105 NYS 214. 

“That would have been the more or- 
derly course, and could have been re- 
quired if insisted upon.” Cronk vy. 
Crandall, 137 App. Div. 440, 443, 121 
NYS 805 [app dism 199 N. Y. 522 
mem, 92 NE 1082 mem]. 

[a] A party who fails to object 
to the procedure by which the party 
directed to act omits to file an ac- 
count but proceeds to prove the state 
of partnershin affairs by oral and doc- 
umentary evidence cannot complain 
on appeal that the proper procedure 
was not followed. Kliger v. Rosen- 
feld, 120 App.*Div. 396, 105 NYS 214. 
To same effect Cronk v. Crandall, 137 
App. Div. 440, 121 NYS 805 [app dism 
199 N. Y. 522 ‘mem, 92 NE 1082 mem]. 


Pa. 


on Accounting—a. In 
A party who is adjudged to account, either 
before the court or before a referee, should prepare, 
verify, and file an account of the matter as he claims 
If such account is satisfactory to 
the opposing party, that is the end of the matter ;°7 
if it is not satisfactory, the other party should file 
his objections and specify what is wrong and what 
surcharges he claims should be made.*® 
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penses.*° 
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ners who kept the principal accounts for the firm 
owe a duty to make a clear statement of their trans- 
actions affecting the firm,?® and the burden is on the 
partner having charge of the bookkeeper and his 
books to produce the same in order to show the 
amount that should be allowed for operating ex- 
Where the partners have appointed a 
manager who carried on the business and kept the 
accounts and the partners had no actual dealings 
in the firm business, one of them should not be com- 
pelled to bring in further accounts that would be 
merely a duplication or transcription of those of 
the manager already in court.*? 
nership books or accounts were not properly or ac- 
curately kept and do not disclose the actual state 
of affairs, the court may resort to the best evidence 


Where the part- 


obtainable to ascertain the true state of the ac- 


The part- 


37. Kliger v. Rosenfeld, 120 App. 
Div. 396, 105 NYS 214. 

38. Kliger v. Rosenfeld, supra. 

[a] “In this manner issues for 
litigation are made concerning spe- 
cific items and the mass of uncon- 
tested items are eliminated from 
proof and further consideration un- 
til the making up of the findings and 
report.’”’ Kliger v. Rosenfeld, 120 App. 
Div. 396, 397, 105 NYS 214. 

Son .Canreye VAL Haun, {Ll vOr boos; 


D2iler Ba (oko. 
40. Sandford v. Embry, 151 Fed. 


Dalim ouel CGAL LO. 
41. Haney v. Miller, 40 OntWN 
992, 24 OntWR 354, 70 DomLR 212. 
42. Iowa.—Petty v. Haas, 122 
Iowa 257, 98 NW 104. 
Md.—Bevans v. Sullivan, 4 Gill 383. 
Mich. te Ua v. Barras, 74 Mich. 


343, 42 NW 4 
S. C.—Schmidt v. Lebby, 32 S. C. 
Eq. 329. 


3 Lea 
2 Tenn. 


47 


Tenn.—Myers v. Bennett, 
184; Budeke vy. Ratterman, 
Ch. 459. 

Wis.—Dimond vy. 
Wis. 172, 2 NW) 73. 

Admissibility of evidence on ac- 
counting generally see infra § 961. 


Henderson, 


43. Hume v. McNess, 10 SW 384, 
10 KyL 947. 
[a] Illustration.—Plaintiff and 


defendant were partners dealing in 
tobacco. Defendant was also a mem- 
ber of another firm engaged in the 
same business, and its tobacco was 
handled in the market in the name of 
the former firm. Defendant kept the 
accounts of the two firms in the same 
set of books, but the books did not 
show how much tobacco had been 
bought by each firm, or the cost of 
it, although they showed the amount 
expended by the two firms. In an ac- 
tion to settle the partnership affairs 
of the parties, the commissioner es- 
timated the amount of tobacco 
bought for defendant’s firm by addin& 
to the number of pounds that it had 
sold a proper amount as shrinkage, 
the cost of which he found from the 
average price paid. He deducted this 
sum from the amount paid by both 
firms for tobacco, in order to fix the 
cost of what had been bought for 
plaintiff’s firm. The selling price 
and expenses being known, the profits 
of plaintiff’s firm were estimated, and 
defendant’s liability to plaintiff fixed. 
pene v. McNees, 10 SW 384, 10 KyL 
ont Ark.—Pierce v. Scott, 37 Ark. 


Ky.—Charles v. Charles, 199 Ky. 


count,#? or may make an estimate where the books 
furnish a basis for a reasonably accurate estimate; 
but, under such circumstances, any doubts will be 
resolved against the partner who-had charge of the 
books and accounts or the duty of keeping them.** 
The special provisions of the partnership agree- 
ment must, as between the partners, govern the part- 
nership accounting,*® and the right to a return of 
capital invested by each partner may be destroyed 


+43 


208, 250 SW 855; Archer v. Barry, 
62 ‘SW 485, 23 Kyl 12; Kirwan v. 
Henry, 16 Sw 828, 13 KyL 1 199. 

La.—Leftwitch vy. Leftwitch, 6 La. 
Ann. 346 


peer en eR v. Sullivan, 4 Gill 
Mich.—Mitchell _ v. Mitchell, 92 
Mich. 618, 52 NW 1024; Young’ v. 


Barras, 74 Mich. 348, 42 NW 42. 

N. J.—Van Ness v. Van Ness, 32 N. 
rt Tae YP 669° peey on other grounds 32 
N. J. ea: 729]. 
O Be C.—Clements v. Mitchell, 62 N. 


Vt.—Sweatt v. Johnson, 97 Vt. 177, 
122 A 501. 

Wis.—Knapp v. Edwards, 57 Wis. 
191, 15 NW 140. 

[a] Reason for rule.—‘‘As a mat- 
ter of law a partner charged with 
the duty of keeping the accounts of 
the partnership must show fidelity to 
his trust; and if by reason of inex- 
perience or want of skill he is un- 
fitted to keep the accounts correctly, 
it is ‘his duty to advise the other 
members of the partnership of that 
fact. and cause the ‘accounts to be 
properly kept by another competent 
to perform the work.” . Charles v. 
See 199: Ky. «208, 213, 250 Sw 


5. 

[b] This rule will not be applied 
(1) against a partner who cannot 
read or write and whose son kept ac- 
counts under the supervision of the 
other partner. Archer v. Barry, 62 
SW 485, 23 KyL 12. (2) Nor will it 
be applied if the copartner knows 
that the partner.charged with the 
duty is incompetent to perform it, 
and there is no evidence of dishon- 
esty or an intent to defraud. Knapp 
v. Edwards, 57 Wis. 191, 15 NW 140. 

45. Neudecker v. Kohlberg, 3 Daly 
Gs. Lye 407; Watney v. Wells, 9 Jur. 


Nhe ‘the Court dissolves a part- 
nership, and directs an account of 
the dealings and _ transactions, it 
means that such accounts should be 
taken on the footing of the partner- 
ship articles up to the time of the 
dissolution, and assuming that there 
were no articles, then that they 
should be taken upon the principle 
on which the partners, as shewn by 
the books of account, had been accus- 
tomed to take them. In part- 
nership suits the accounts are taken 
on the principle adopted by the part- 
ners themselves in carrying on the 
business, and that principle must al- 
ways be gathered from the articles 
of partnership, or from the books of 
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only by some express stipulation of the partnership 
But if, after a de- 
eree of dissolution, the business is continued for the 
purpose of winding up the partnership affairs, the 
accounts are to be taken as if business had been 
carried on without articles, of copartnership.** 

The rights of third persons,*® including creditors 
of the firm*® and coadventurers,°® as against the 
firm must be ascertained prior to any statement of 
accounts between the partners and the. firm.°* 


agreement having that effect.*® 


[§ 958] b. Scope of Accounting. 


circumstanees,°? when an accounting is ordered, it 
should inelude a complete adjustment of all firm ac- 
counts®* and partnership affairs as between the part- 
ners,°* even though this involves items accruing after 
the commencement of the suit,°> or before the ex- 
ecution of the written partnership agreement;°° but 
the circumstances of a particular case may render 
it proper that the accounting be confined to a part 
only of such transactions,®* as in cases where mat- 
ters which would ordinarily be included in the ac- 
counting previously have been settled by the par- 
ties®® or have been taken out of the accounting by 
It is improper for the 
master to state an account by fixing an arbitrary 
date as its starting point in the absence of evidence 


some other proceedings.°? 


account, no settled accounts being 
disturbed. It is not necessary that 
the decree should state that the ac- 
counts were to be taken on the terms 
of the articles of partriership; the 
usual decree directing the accounts 
to be taken implies as much.” Wat- 


ney v. Wells, 9 Jur. N. S. 396, 32 L. 
J Clr, 104, 51.916. 
46. Neudecker v. Kohlberg, 3 Da- 


ly (N. Y.). 407. 

47. Watney v. Wells, 9 Jur. N. S. 
396 (although unequal capital was 
brought in, only simple interest is to 
be allowed on the capital, and the 

_ profits are to be divided equally). 


48. Neudecker v. Kohlberg, 3 Daly 
GNe Ys) 407. 
49. McCall v. Moschowitz, 14 Da- 


ly 16,41 NYSt 99; LO -NYCivProe 107. 


50. Neudecker v. Kohlberg, 3 Daly 
CNEL YE) A207. ; 

51. See cases supra notes 48—50. 

52. Reis v. Reis, 99 Minn. 446, 109 
NW 997. 

53. Ark.—Bernie v. Vandever, 16 
Ark. 616. 

Ill.—Randolph y. Inman, 172, Ill. 


575, 50 NE 104. 

Ky. —Sharp v. Morrow, 6 T. B. Mon. 
300. 

Minn.—Reis v. Reis, 99 Minn. 446, 
109 NW 997. 


Mont.—Wiggin v. Fine, 17 Mont. 
575, 44 P15) 

Ont.—Smith v. Crooks, 3 Grant Ch. 
321. 

[a] Matters not pleaded.—Items 


growing out of the partnership busi- 
ness and necessary in the adjust- 
ment of the partnership account are 
properly embraced in the account and 
allowed, although not _ specifically 
pleaded. Tankersley v. Patterson, 176 
Ark. 1013,.5 SW (2d) 309. 

54. Alechoff vy. Edwards, 55 Cal. A. 
277, 203 P 415; Holloway v. Turner, 
61 Md. 217, 223; Kennett v. Hopkins, 
58 App. Div. 407, 69 NYS 18 [aff 174 
N. Y. 545 mem, 67 NE 1084 mem 
(rearg den 175 N. Y. 496 mem, 67 NE 
1084 mem)]. 

“When a decree for an account 
between partners has been passed, all 
the claims existing between them 
arising out of the partnership affairs 
must be brought into the account for 
adjustment.” Holloway v. Turner, 
supra. 

[a] Two firms with same part- 
ners.—Where a partnership carried 
on business in New York and Chicago 
under the same firm name, but it was 
claimed there were two firms, only 


PARTNERSHIP 


Under ordinary 


den of Proof. 


the two partners and a small number 
of creditors for whom provision had 
been made being interested, it was 
proper, after dissolution, by which 
each became the liquidator of the 
business in his city, in an action in 
New York by the Chicago partner for 
an accounting, to order the referee 
to take and state the accounts of 
the Chicago business as well as of 
the New York business. Kennett v. 
Hopkins, 58 App. Div. 407, 69 NYS 
18 faff 174 N. ¥. 545 mem, 67 NH 
1084 mem (rearg den 175 N. Y. 496 
mem, 67 NE 1084 mém)]. 

55. See cases infra note 61. 

56. Gore v. Vines, 72 W. Va. 783, 
79 SE 820. 

[a] Partnership antedating writ- 
ten agreement.—'‘'Where a_ written 
contract of partnership either from 
its terms or by the acts and conduct 
of the parties is made to relate to a 
partnership business already exist- 
ing at the time of the execution of 
the writing, transactions of the firm 
prior to the date of the contract as 
well as those subsequent to its date 
as properly cognizable in a suit for a 


settlement of the partnership af- 
fairs.f25 Gore van VANES; une HW se Va. 
783, 784, 79 SE 820. 

57. Kelsey. v. Hobby, 16 Pet. (U. 
S:) 269, 10 ed: 9615. Bushby ov. 
Berkeley, 135 App. Div. 443, 119 NYS 

58. Boyle v. Hardy, 28 Mo. 390; 
Parkhurst v. Muir, 7 N. J. Eq. 555; 
Leinbach v. Wolle, 211 Pa. 629, 61 
A 248. -Sim' vy. Simj17 Irs Ch.810. 

593) | Price v.,Hecles (3suiNie@.s 162) 


Herring v. Herring, (Tex. Civ. A.) 51 
SW 865. 


60. Donaldson vy. Donaldson, 142 
Ill. A. 21 [aff 237 Ill. 318, 86 NE 604]. 

61. Alechoff v. Edwards, 55 Cal. 
A. 277, 203 P 415; Carrey v. Haun, 
111 Or: 586, 227 P 315. 
« 62. Lowther v. Lowther, 105 App. 
Div. 638, 94 NYS 159. 

63. Payne v. Martin, 39 Colo. 265, 
89 P 46; Crocker y. Barteau, 212 Mo. 


359, 110 SW 1062 


64, Poole v. Koons, 252 Ill. 49, 96 
NE 556. : 
5 65. Generally see Evidence 22 C. 
ay) 


Evidence on trial of suit for ac- 
counting see supra §§ 948-951. 

66. See HPvidence § 14. 

67. Ala.—Butts v. Cooper, 152 Ala. 
375, 44 S 616. 

Cal.—Laffan v. Naglee, 9 Cal. 662, 
70 AmD 678. 


§§ 957-959 


that there had been at that time a settlement be- 
tween the partners.°°® 
should embrace all matters up to the .date of the’ 
judgment, order, or deeree directing the same,°? 
but in a case where plaintiff alleged that the dis- 
solution of the firm was. brought about on a certain 
date by reason of defendant’s acts, and it appeared 
that plaintiff had had nothing to do with the part- 
nership affairs since that date and that since that 
time defendant had had entire charge of the firm’s 
affairs, had taken into his possession all of its as- 
sets, claiming to own the same, and had disposed 
of the firm property or the greater part of it, it was 
held that the accounting should embrace only trans- 
actions up to such date.°®? 
ing to do with the partnership busifiess should - not be 
considered in the partnership accounting. 
ter which has been determined on a prior settlement 
may not, in the absence of fraud or mistake, be 
opened up on a subsequent account.®* 
[§ 959] c. Evidence on Accounting®°— 
In accordance with the gencral rule 
on the subject,®® the party who has the affirmative 
“of any issue which arises on the accounting of the 
partnership affairs has the burden of showing the 
facts to be as he elaims.®* 


Ordinarily, an accounting 


Transactions having noth- 


63 AS mats 


(1) Bur- 


The party seeking a 


Colo.—Michael v. Tracy, 15 Colo. A. 
812, 62 P 1048. 

Ga.—McAllister v. Payne, 108 Ga. 
517,.34 Sm 165. 

Ill.—Fineman v. Goldberg, 329 Ill. 
50M, 161 INE 57% 

lowa.—Pierce v. Caldwell, 179 Iowa 
868, 162 NW 8. 

Ky.—Marcum v. Marcum, 154 Ky. 
401, 157 SW 1101. . 

N. Y.—Van Deusen v. ghspall, 114 


App. Div. 361, 99 NYS. 87 

Or. Graham Vv. Gia, SAT OTD. Og 
17.9) 861, 

meh eviatl Vig EVA.) 1 CCiNGe cA a dee 
SW 1135. 

Can.—Carseallen  v. Carmichael, 


[1924] 2 DomLR 113 [allowing app 
23 OntWN 370]. 

[a] This rule has been applied to 
controverted claims with respect to: 
(1) An agreement that one partner 
was to be compensated for extra 
services. McAllister v. Payne, 108 
Ga. 517, 34 SH 165. (2) Bad faith in 
the action of a partner. Marcum vy. 
Marcum, 154 Ky. 401, 157 SW 1101 
(an agreement by a partner to pay, 
and actual payment of, usurious in- 
terest on a loan to the firm are not as 
a matter of law inconsistent with the 
duty of each partner to act with 
the utmost good faith toward the 
other, and the party asserting bad 
faith in a suit to sottle the firm ac- 
counts has the burden of proving it). 


(3) Existence of a _ partnership. 
Butts v.-Cooper, 152 Ala. 375, 44 S 
616% "Fall wiwaaiy Cex. Cay sae 


179 SW 1135. (4) Individual own- 
ership of the funds in a bank balance 
standing in the name of the partner- 
ship. Carscallen vv. Carmichacl, 
(Can.) [1924] 2 DomLR 113 [allow- 
ing app 23 OntWN 370]. (5) Misap- 
plication or misuse by one partner 
of money furnished by the other for 
partnership purposes. Willbanks v.. 
Rogers, (Tex. Civ. A.) 228 SW 265. 
(6) Mistakes in entties in partner- 
ship records. Graham v. Graham, 
92\(Or 66,9. 19 66) Ch) waymenthot 
the whole amount intrusted to a part- 
ner by his associates for an oil lease. 
Crutchfield _v. Robinson, 208 Ky. 178, 
270 SW 778. (8) Right of a partner 
to a salary. Michael v. Tracy, 15 
Colo. A. -312,. 62P 41048> i fones” 7, 
Beck, (Iowa) 212 NW _ 128. (9) 
Waiver by a partner of his claim 
with respect to partnership property. 
Marshall v. Bennett, 214 Ky. 328, 283 
SW 115 (10) Waiver of a preémp- 
tion right by a copartner. lLaffan. -v. 


ee — i 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“§§ 959-960] 


statement of the partnership account has the burden 
of furnishing sufficient evidence to constitute a basis 
for a statement of the aecount,®> and proving his 
share of the net profits of the business,®® although 
the books must, of course, be produced by the part- 
ner who kept or had charge of them,’® and the duty 
of making the actual accounting rests on the partner 
who kept or had charge of the accounts.*t The part- 
ner who kept the accounts has the burden of proving 
their accuracy,” and showing the amount which is 
due to or belongs to him.** A partner to whom 
money has been intrusted by his associates has the 
burden of accounting therefor,‘* and one who has 
received money belonging partly to the firm and 
partly to himself individually has the burden of 
showing the part which belonged to him individual- 
ly.75 A partner who has used partnership funds for 
his individual purposes has the burden of proving 
that he has made repayment.*® Where a partner 
who kept the firm books and had exclusive control 
of the firm business has not kept accurate accounts, 
the burden is on him to show that he applied firm 
assets to the payment of firm debts.‘7 A partner 


who claims credit for payments or expenditures 
Naglee, 9 Cal. 662, 70 AmD 678. 50s 6D INE) 57, 
[b] Action in interest of firm.— 70. 
Where defendant, as managing part- | 40. 
ner of a wholesale drug firm which 71. 
also operated a retail establishment, | 146 NW 557; 
sold goods to another retail firm in| W. Va. 277, 
which he was interested, the bur-|1914C 297; 
den was on him, in a proceeding to 
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See supra § 957 text and note 


@Onstad v. Hahn 27 iN. Di 334, 
Gay v. Householder, 71 
282, 76 SE 450, AnnCas 
Hubbard v. 
Wis. 17, 123 NW 142, 135 AmSR 27. val 
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‘ made by him has the burden of proving the amount 


of such payments or expenditures,’* that they were 
actually made,*® and the justice of the credit which 
he claims.8° A managing partner who has drawn 
cash from partnership funds has the burden of show- 
ing that the partnership had the benefit of the money 
so drawn;%! but it has been held that, in an account- 
ing between a surviving partner and the personal 
representative of a deceased partner, the burden 
rests on the surviving partner to show that money 
drawn from the firm bv deceased partner in his life- 
time was. not used for business purposes.*? A sur- 
viving partner who has entered an item on the part- 
nership books as expense account after the death 
of his copartner has the burden of. showing that such 
amount is properly chargeable to the firm.*? One 
who has assumed the burden of making up the ac- 
count and alleges that certain pages are lacking 
from the inventory must not only prove such allega- 
tion, but must also prove the contents of such 
pages.$+ 

[§ 960] (2) Presumptions. The usual presump- 
tions of law and of fact®® are to be indulged in eon- 
nection with the taking and stating of partnership: 
ministrator and real representatives 
of a deceased partner who kept the 
books and had control, when sued by 
the surviving partner for a settle- 
ment). 

78. Sandberg v. Scougale, 75 Wash. 


3f3, 184 P 1051; Gay v. Householder, 
W. Va. 277, 76 SE 450, AnnCas: 


Ferry, 141 


1914C 297. 


dissolve the wholesale concern, to 
prove that he obtained the best price 
obtainable for the goods sold to his 
retail firm, and that he did not use 
his connection with the wholesale 
concern at its expense to benefit his 
other business. Van Deusen vy. Cris- 
pell, 114 App. Div. 361, 99 NYS 874. 

{e] Authority for, or ratification 
of, transaction.—Where, on an ac- 
counting between partners who had 
been engaged in the real estate busi- 
ness, it did not appear that the pur- 
chase of land had been originally 
contemplated, but one of the part- 
rers advanced a sum for the pur- 
chase, which was forfeited by fail- 
ure to complete it, the one making 
the advance ‘had the burden of show- 
ing that the other authorized or rati- 
fied the transaction, in order to hold 
him liable for any part of the loss. 
Wiggins v. Markham, 131 Iowa 102, 
108 NW 113. 

{d] The fact that defendants did 
all they could to obstruct an ac- 
counting does not relieve plaintiff of 
the burden of proving his case by 
the preponderance of evidence. Fine- 
man v. Goldberg, 329 Ill. 507, 161 NE 
57 


68. Fla—Nims v. Nims, 23 Fla. 
69, 1. S 527. 
La.—Cockerham v. Bosley, 52 Wa. 


Ann. 65, 26 S 814; 
ery, 2 La. Ann. 10. 
Me.—Bradley v. Webb, 53 Me. 462. 


Camblat v. Tup- 


Oh.—Oglesby v. Thompson, 59 Oh. 
St. 60, 51 NE 878. 

Or.—Ashley v. Williams, 17 Or. 
441, 24 P 56. 

Tenn.—Maupin v. Danicl, 3 Tenn. 
Ch. 223. 

Vt.—Sweatt v. Johnson, 97 Vt. 177, 
PRO AA OA 5.01 

W. Va.—Gay v. Householder, 71 W. 
Va 217 6) SSH 450, ~AnnCast914¢c 
297; Hinkson v. Ervin, 40° W. Va. 


111, 20 SE 849. 

“Where a partner sues his co-part- 
ner for an accounting the burden of 
producing evidence on which the full 
account of the partnership can be 
stated is primarily upon the plaintiff, 
and if he eannot furnish sufficient 
evidence to enable the court to state 
the account his suit necessarily 
fails.” . Sweatt v. Johnson, supra. 
To same effect Ashley v. Williams, 17 
Orr F421 (P56: 

69. 


“The managing partner cannot de- 
feat the rights of his co-partner to a 
settlement and a proper distribu- 
tion of the assets by failing to kecp 
his accounts.” Gay v. Householder, 
supra. 

[a] A failure of defendant part- 
ners to make the accounting asked for 
cannot deprive plaintiff partner of his 
right to relief where he had produced 
all the evidence in his power. Oustad 
v..Hahn, 27 N. D. 334, 146 NW 557. 


72. Lewelling v. Lewelling, 110 Va. 
1761, 67 SH 362. o 
73. Hubbard v. Ferry, 141 Wis. 17, 


123 NW 142, 135 AmSR 27. 

74. Crutchfield v. Robinson, 208 
Ky. 178, 270 SW. 778: 

75. Navarro v. Lamana, (Tex. Civ. 
A.) 179 SW 922; Hubbard v. Ferry, 
ven Wis. 17, 123 NW 142, 135 AmSR 

[a] Books incorrectly kept.— 
Where partnership books have been 
kept by defendant partner incorrectly, 
and in such a manner that it is impos- 
sible to determine the proportion in 
which partnership and personal funds 
have been commingled by him, it is 
incumbent upon him definitely to 
show the amount of the credit to 
which he is entitled as represented 
by personal funds. Navarro v. La- 
mana, (Tex. Civ. A.) 179 SW 922. 

[b] Settlement of embezzlement.— 
In an action by a partner against his 
copartner for an accounting, based on 
the fact that the copartner had re- 
ceived money from an employee of 
the firm and of the copartner individ- 
ualiy, after dissolution, as reimburse- 
ment for property embezzled, as dam- 
ages, or as a price of immunity from 
prosecution, the copartner who had 
been the active manager of the busi- 
ness had the burden of furnishing 
the evidence on which to ascertain 
the portion of the amount collected 
which pertained to his own private 
interests as distinguished from the 
joint interests of himself and part- 
ner.. Hubbard v. #erry, 141 Wis. 17, 
123 NW 142; 135 AmSR 27. 

76. Runyeon v. Eaches, 79 Pa. Su- 
per. 272 (if he is unable to prove re- 
payment because he has destroyed the 
records, he is properly surcharged 
with the amount so withdrawn). 

77. Marcum v. Marcum, 154 Ky. 
401, 157 SW 1101 (under such circum- 


Fineman y. Goldberg, 329 Ill. |stances the burden rests on the ad- 


79. Warman v.. Stuart, (Ky.) 119 
SW 210; Leary v. Kelley, 277 Pa. 217, 
120 A 817: Gay v Householder, 71 W. 
Va. 277, 76 SE 450, AnnCas1914C 297. 

[a] A surviving and liquidating 
partner must furnish vouchers or oth- 
er proof of the credits claimed wher: 
these are challenged on an accounting. 
Leary v. Kelley, 277 Pa. 217, 120 A 


817. 

80. McGinnis v. McGinnis, 274 Mo. 
285, 202.SW 1087; Cronk v. Crandall, 
137 App. Div. 440, 121 NYS 805 [app 
dism 199 N. Y. 522 mem, 92 NE 1082 
mem]; Leary v. Kelley, 277 Pa. 217, 
1290 ee Grier v. Sinclair, 14 Ont 

[a] Formal objection not neces-- 
sary where proof insufficient.—In an 
action against a surviving partner, 
parties opposing his claim on notes 
against the firm could stand on his 
failure satisfactorily to prove it, al- 


| though no formal objection was made 


because no Sworn and detailed ac- 
count was rendered by him so as to 
require or give the parties a chance- 
to object. Cronk v. Crandall, 137 App. 
Div. 440, 121 NYS 805 [app dism 199 
N. Y. 522 mem, 92 NE 1082 mem]. 

[b] Services.—A claim on an ac- 
counting by the surviving partner in 
a rooming house business for credit 
for services of a house lady was prop- 
erly rejected, no such person being 
produced or identified, nor the extent 
or value of the services shown. 
Leary, v.. Kelley, 277 Pa. 217, 120; A 

Sweatt v. Johnson, 97 Vt. 177, 
A 501 


S25 (Cahiht wen Frathe <2 4:8. IN yeu rouiica 
162 NE 288. 

[a] Reason for rule.—‘The ques- 
tion arises, not between two members 
of a firm, each presumptively ac- 
quainted with the details of the busi- 
ness, but between a surviving part- 
ner and those who have no such in- 
formation.”’ Cahill v. Haff, 248 N. Y. 
377, 387, 162 NE 288. 

83. Keller v. Keller, 154 App. Div. 
ONG) Uso) UN YS) 38:7 Fmiod = on = other 
grounds 209 N. Y. 552 mem, 103 NE 
1125 mem]. 

84. Cohen v. Elias, 176 App. Div. 
763, 163 NYS 1051. 

85. See Evidence §§ 25-88. 

Presumption of verity of entries in. 
firm books see infra § 964. 
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accounts.®® 


[§ 961] (3) Admissibility. 


master, commissioner, or referee.°® 


some of these rules, reference is made in the notes 
to a number of illustrative cases in which the evi- 


86. See cases infra this note. 4 
fa] Thus it will be presumed: (1) 
That items were. properly, charged. 


In re Coyle, 201 Ill. A. 1. (2) That 
property -sold by a partner was his 
individual prodperty. Hottel v. Ma- 
Sous wo, Colo, 43,720) Eb osos 1(a)) Laat 
partners are on an equal footing. 
Hirshberg v. Ciconett, 146 Ky. 642, 
143 SW 10. (4) That the interests of 
partners are equal, in the absence of 
proof as to their respective interests. 
Marcum vy. Marcum, 154 Ky. 401, 157 
SW. 1101:): (5) That: a check on the 
firm account, payable to ‘cash,’ or 
to a designated individual was drawn 
for firm purposes, especially in an ac- 
counting between a surviving partner 
and the personal representative of a 
deceased partner who drew_ such 
check. Cahill v. Haff, 248 N. Y. 377, 
162 NE 288. (6) That a partner who 
long acquiesced in a gift by his co- 
partner authorized or ratified it. Mc- 
‘Kleroy v. Musgrove, 203 Ala. 603, 84 
S 280. 

[b] Effect of keeping incorrect ac- 
counts.—Hvery presumption is in- 
dulged against a partner who has 
willfully kept incorrect accounts. 
McKleroy v. Musgrove, 203 Ala. 603, 
84 S 280. : 

oa See generally Evidence §§ 89- 
1729. 

Admissibility of firm books see in- 
fra § 964. 

s8. Ala.—McKleroy v. Musgrove, 
203 Ala. 603, 84S 280. 

Kan.—Segelbaum y. Schanker, 105 
Kan. 446, 185 P 30. 

Kyv.—Harman vy. Stuart, 119 SW 210. 

R. I.—Hoiden v. Thurber, 72 A 720. 

Tex.—Hall v. Ray, (Civ. A.) 179 
SW 1135; Fuller v. El Paso Live 
Stock Commn. Co., (Civ. A.) 174 SW 
930; Goodwin yv. Mortsen, 60 Tex. Civ. 
A. 287, 128 SW 1182. 

W. Va.-—Benedetto v. Di Bacco, 838 
W. Va. 620, 99 SE 170. 

[a] Best obtainable evidence.—- 
Where the managing partner has 
failed to keep books accurately dis- 
closing rights of other partners, the 
court will resort to the best obtaina- 
ble evidence, and, if a reasonable ba- 
sis can be established for a Settle- 
ment, it will be adopted and a set- 
tlement made resolving all doubts 
against the managing partner. Bene- 
detto v. Di Bacco, 83 W. Va. 620, 99 
SE 170. 

89. See cases infra this note. 

fa] Bank account.—On a partner- 
ship accounting, where plaintiff 
claimed that land, the legal title to 
which was in defendant, was partner- 
ship property, while defendant 
claimed that he purchased it out of 
his personal funds, and that part of 
such funds had previously been de- 
posited by him in a bank, the exclu- 
sion of his bank account, offered for 
the purpose of showing that he made 
no such deposit was erroneous. Hen- 
gy v. Hengy, (Tex. Civ. A.) 151 SW 
1127. 

{b] Books (1) showing partner- 
ship transactions during more than 
forty years, kept by one partner, both 
before and after the death of anoth- 
er partner, are admissible in a suit 
for an accounting, brought after the 
death of all the partners, as prima 
facie evidence as to all entries, both 
for and against the partner making 
the same, where, although inartificial 
and kept by a method peculiarly his 
own, they bear evidence of honesty of 
purpose. Grant v. Fletcher, 283 Fed. 


The general rules 
with respect to the admissibility of evidence’’ apply 
with respect to the evidence sought to be introduced 
in connection with the taking and statement of a 
partnership account by the court or by an auditor, 


‘profits. 
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[§§ 960-962 


dence offered has been held admissible®® for the pur- 


As illustrating 


243. (2) Entries in the firm books to 
which the partners have had free ac- 
cess are evidence for and against the 
partners in settling partnership ac- 
counts. McKleroy v. Musgrove, 203 
Ala. 6038, 84 S 280. 

[c] Expert testimony may be re- 
ceived to show the amount which 
should be credited for certain expens- 
es when accounts thereof have not 
been kept. Lamb v. Rowan, 83 Miss. 
45, 35 S 427, 690. 

{d] Money on hand.—Where one 
partner claimed that he had given 
firm notes to various persons for 
money needed in the business and 
had used his own money in the busi- 
ness, the other partner could intro- 
duce evidence of the amount of money 
in the hands of the firm at stock tak- 


ings. Holden v, Thurber, (R. I.) 72 
A 720; y 
90. See cases infra this note. , | 
[a]. Ledger entries, uniess admit- 


ted to be correct, will not be consid- 
ered in adjusting partnership ac- 
counts, in the absence of evidence of 
the original entries in support there- 
of. Durkheimer v. Heilner, 24 Or. 
270, 23 P 401, 34 P 475, 

[b] Tetter.—On a partnership ac- 
counting between a father and son, a 
letter written to the son by the fa- 
ther while in another state, giving a 
list of his properties in that state, 
with their values, was not relevant to 
show what money he took with him 
to that state or what had been sent 
him. The admission of such letter 
was prejudicial error, being calculat- 
ed to impress the jury with the idea 
that the father, having considerable 
property in the other state, could well 
afford to be generous to the _ son. 
Hengy V. Hengy, (Tex. Civ. A.) 151 
SW 1127. 

[ec] Trial balance.—In a partner’s 
suit for dissolution and accounting, 
the court properly refused to permit 
defendants to offer in evidence a trial 
balance made from the firm’s books, 
which would simply show whether 
they were in balance or out of bal- 
ance and would not properly show net 
Tyler v. McChesney, (Tex. 
Civ. A.) 190 SW 1115. 


91. See generally Evidence §§ 
17380-1806. 
92. U. S.—Reynolds v. Locke, 218 


Fed. 442, 134 CCA 242. 

Ala.—Pitts v. Walker, 212 Ala. 645, 
103 8 850; McKleroy v. Musgrove, 203 
Ala. 603, 84 S 280. 

Ark.—Tankersley v. Patterson, 176 
Ark; 1013) 5 -SiW.. (20); -30939"-Toll. vv. 
Lewis, 1386 Ark. 318, 206 SW 442. 

Cal.—Grant v. Bannister, 160 Cal. 
774, 118 P 258; Ross v. Burr, 69 Cal. 
A. 286, 230 P 986; Swanton v. Jacks, 
30: Cal, A.’ 66,0157 .P 11; Reynolds v. 
Jackson, 25 Cal. A. 490, 144 P 305; 
Buriat v. Burland, 12 Cal.-A. 416, 107 

Ga.—Newcomb v. Wagoner, 35 Ga. 
A. 29, 132 SE 117. 

Ill.— Phillips v. Reynolds, 236 Ill. 
119, 86 NE 193; Nowak v. Geist, 205 
Ill. A. 805; In re Coyle, 201 Ill. A. 1; 
Nathan v. Brown, 197 Ill. A. 538. 

Iowa.—FPierce v. Caldwell, 179 Iowa 
868, 162 NW 8; Smith v. Smith, 179 
Iowa 1365, 160 NW 756. 

Kan.—Calvin v. McKee, 115 Kan. 
469, 223 P 319; Paxton v. Cline, 108 
Kan. 308, 195 P 873; Apple v. Smith, 
105 Kan. 732, 185 P 903, 106 Kan. 717, 
190 P 8 [certiorari den 254 U. S. 636 
mem, 41 SCt 9 mem, 65 L. ed. 450 
mem]. 


pose of proving particular contentions of the partics, 
or as bearing on particular issues, or has been re- 
jected as inadmissible.?° 

[§ 962] (4) Weight and Sufficiency. The gen- 
eral rules with respect to the weight and sufficiency 
of evidence®! govern with respect to the weight and 
sufficiency of the evidence introduced on a partner- 
ship accounting.” 


As illustrating some of these 


Ky.—Farley v. Epling, 217 Ky. 106, 
288 SW 101; Charles v. Charles, 199 
Ky. 208, 250 SW 855; Ashley v. Hays, 
£79 Ky 104 2 202 "Siw a Costenayv: 
Price, 110 SW 390, 33 KyL 553; Bore- 
ing v. Wilson, 128 Ky. 570, 108 SW 
914, 33 KyL 14; Caldwell v. Lang, 101 
SW 972, 31 KyL 237%. 

‘ La.—In re Curlee, 118 La. 563, 43 S 
65. 

Mass.—Wendell ¥. Clark, 240 Mass. 
562, 134 NE 608. . . 

Mich.—Veenstra v. Degolia, 208 
Mich. 491, 175 NW 135; Cowham v. 
Shipman, 164 Mich. 419, 129 NW 678. 

Minn.—Sons vy. Sons, 151 Minn. 334, 
186 NW 809. 

Mo.—Scott v. Thompson, 222 SW 
115; McGinnis v. McGinnis, 274 Mo. 
285, 202 SW 1087. 

Nebr.—Gaunt v. Smith, 103 Nebr. 
506, 172 NW 365. 

N. Y.—Cahill v. Haff, 248 N. Y. 377, 
162 NE 288; Brady v. Erlanger, 188 
App. Div. 728, 177 NYS 301 [aff 231 
N. Y. 563 mem, 132 NE 889 mem]. 

N. D.—Stepper v. Bruenn, 28 N. D. 
1, 147 NW 724. 

Or.—Tillotson v. Paquet, 74 Or. 539, 
145 P 268. 

Pa.—Gloninger v. Barclay, 246 Pa. 
2655 92.4 191 i 

Tex.—Werner v. Mitchell, (Civ. A.) 
2 SW (2d) 477; Levin v. Steinle, (Civ. 
A.) 200 SW 1137; Goodwin v. Mortsen, 
60 Tex. Civ. A. 287, 128 SW 1182. 

Vt.—Sweatt v. Johnson, 97 Vt. 177, 
122 A 501. - 

Wash.—McIntyre v. Johnston, 63 
Wash. 323, 115 P 509. 

Wis.—Hubbard v. Ferry, 141 Wis. 
17, 123 NW 142, 185 AmSR 27. 

[a] A statement of an account (1) 


/ between partners, if not objected to 


within a reasonable time, becomes an 
account stated and cannot afterward 
be impeached except for fraud or mis- 
take, but is only prima facie evidence 
of settlement of disputed items. 
Sweatt v. Johnson,“97 Vt. 177, 122 A 
501, (2) A partner’s statement of 
his account is prima facie evidence 
of its correctness as against himself; 
but a mistake therein may be cor- 
rected in the register’s statement of 
the account. McKleroy v. Musgrove, 
203 Ala. 603, 84 S 280. 

[b] Acquiescence.—The fact that 
a deceased partner accepted claims of 
the surviving partner to certain prop- 
erty, and never questioned them in 
his lifetime, is persuasive, in a suit 


{for an accounting by the successors 


of the deceased partner, that the equi- 
table rights of the partners were in 
favor of the surviving partner. Mc- 
Saerey, v. Musgrove, 203 Ala. 608, 84 
_{e] Admission.—Where, in an ac- 
tion by a partner against a copartner 
for an accounting, based on the fact 
that the copartner had received mon- 
ey from an employee as reimburse- 
ment for property embezzled, or as a 
price of immunity from prosecution, 
an admission by the*employee of his 
guilt of embezzlement, was one of the 
facts under which the copartner in- 
sisted on the payment of the money, 
and under which the employee yield- 
ed, the admission was a circumstance 
justifying a finding that the settle- 
ment was made on the basis of uncer- 
tain embezzlements and justified the 
conclusion that the money received 
was, in part at least, due to invasions 
of the rights of the partnership. 
Hubbard v. Ferry, 141 Wis. 17, 123 
NW 142, 135 AmSR 27. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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rules, reference is made in the notes to a number of 
cases in which the evidence has been held sufficient®* 
to establish particular matters asserted or relied on 


{d] An audit by certified public 
accountants at. the instance of one 
partner is not binding unless estab- 
lished by competent proof. Rouw v. 
Arts, (Ark.) 294 SW 993, 52 ALR 1263. 

[e] Any doubts as to validity of 
items, in an accounting between part- 
ners, must be resolved against the 
partner who handled the financial af- 
fairs of the firm, but kept practically 
no books of account. Farley v. Ep- 
ling, 217 Ky. 106, 288 SW 1041. 

[f] Consideration.—Where a deed 
for partnership property which has 
been sold purports to reeite the full 
consideration, it is prima facie evi- 
dence of the amount received for the 
property, and, in the absence of sub- 
stantial evidence that the amount 
stated is not the true consideration, 
the accounting should be had upon 
the basis of the recital in the deed. 
Runyeon v. Eaches, 79 Pa. Super. 272. 

[g¢] Denial of receipt of payment. 
—Where a partner required to ac- 
count for sums received on the sale 
of firm lands failed to file receipts 
showing that he had paid to a third 
person commissions for making sales, 
and the third person denied the re- 
ceipt of any sums, credits for such 
payments must be rejected. Harman 
v. Stuart, (Ky.) 119 SW 210. 

{h] Old inventory as basis of re- 
lief.—Where two copartners wrong- 
fully excluded the third partner from 
all participation in the business and 
at such time an inventory and ac- 
counting was had, and about three 
years afterward the excluded part- 
ner brought an action for dissolution 
of the partnership and for a recovery 
based on the old inventory and for an 
accounting for the period since the 
inventory was made up to the time of 
the trial and for general equitable re- 
lief, and defendant failed to furnish 
such an accounting or to produce the 
books of the partnership in evidence, 
it was not error for the trial court to 
render a personal judgment against 
defendant partners based on the old 
inventory and to require the defend- 
ants to assume the debts of the part- 
nership. Oustad v. Hahn, 27 N. D. 
334, 146 NW 557. 

{i] Ownership of property.—The 
same evidence which would make 
land partnership property to pay 
debts and adjust the equities between 
’ the partners would establish it as 
such for the purpose of final division, 
and, in either event, all that is essen- 
tial is that the evidence be sufficient 
clearly and unequivocally to establish 
the fact. Smith v. Smith, 179 Iowa 
1365, 160 NW 756. 

[ji] Proof as to single item.—In a 
partnership accounting plaintiff does 
not prove his case by proving. merely 
a profit on one article of merchandise 
sold, without any evidence as to prof- 
its and losses on other items sold or 
the payment of the necessary expens- 
es of the business. . Fineman v. Gold- 
berg, 329 Ill. 507, 161 NE 57. 

{k] Testimony of party claiming 
credit.—In an action by an alleged 
partner for an accounting, defendant 
was entitled to have his testimony as 
to items expended considered the 
same as any other witness, and it was 
error for the referee to take the at- 
titude that defendant could be al- 
lowed only items for which he pro- 
duced receipts, canceled checks, or 
some sort of corroborative testimony. 
Morsch v. Schoenbaum, 200 App. Div. 
441, 193 NYS 266. 

93. See cases infra this note. 

[a] Agreement.—Mortimore v. At- 
kins, 98 Ark. 183, 135 SW 865 (that 
the partners did not make a new 
agreement after the execution of the 
original contract); Torbe vy. Strauss, 
155 Wis. 518, 144 NW 184, 1136 (of 
defendant, under the copartnership 
contract, to pay two thousand dollars 
in money as part of the capital stock, 
or to secure such an amount in im- 
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purpose.°®# 


provements on the partnership prop- 
pak without cost to the other part- 
ner). 

{b] Character of partnership busi- 
ness.—Smith v. Smith, 179 Iowa 1365, 
160 NW 756. 

_{ce] Character of transaction.— 
Scott v. Thompson, (Mo6.) 222 SW 115 
(partnership and not individual); 
Townsend v. Meyers, 142 App. Div. 
851, 127 NYS 451 [mod 123 NYS 1075] 
(transaction in which a fee was re- 
ceived by defendant as attorney was 
a partnership transaction so _ that 
es ae was. entitled to share -there- 
in). 

[d] Charge.—Wally v. Heck, 
(Ark.) 185 SW 444 (finding charging 
defendant with the difference between 
the reported sale price of hogs and 


the amount with which he had 
charged himself). 

fe] Denial of credit.—Peck  v. 
Hunter, (Tex. Civ. A.) 289 SW 106 


{rev on other grounds, (Commn. A.) 
292 SW 1101] (to one partner for use 
of his automobile and commission 
paid for running up the bid on part- 
nership property which was sold un- 
der execution). 

[f] Dissolution of partnership.— 
Nowak v. Geist, 205 Ill. A. 305. 

{g] Extent of interest of partner. 
—Bainbridge v. Harris, 123 App. Div. 
TS. 107" NYS 4715 

[h] Fair sale.—Johnson v. Bruzek, 
142 Minn. 454, 172 NW 700 (sale of 
partnership property by an assignee 
for the benefit of creditors of the 
former copartners was fairly made). 

[i] Fraud.—Farrar v. Kingsley, 126 
NYS 584 (act of partner causing loss 
to firm). 

[ji] Goods purchased under part- 
nership agreement.—Ellis v. Brown, 
(Ark.) 195 SW 358. 

{k] Indebtedness.—Newberry v. 
Rhinehart, 159 Ky. 518, 167 SW 674 
(of deceased partner to surviving 
partner at time of death).. 

[1] Intention.—Smith v. Smith, 
179 Iowa 1365, 160 .NW 756 (that each 
partner should take as his own part 
of land purchased with firm funds). 

{m] Interests of partners in firm 
assets.—Richards v. Richards, 26 
Wyo. 421, 186 P 1107. 

{[n] Knowledge of loans.—Holden 
v. Thurber, (R. I.) 72 A720 (that a 
partner knew of loans of money which 
were used for the benefit of the firm 
at the time when the loans were 
made.) * 

[o] Ownership.—McKleroy v. Mus: 
grove, 203 Ala. 603, 84 S 280 (of cor- 
porate stock); Grant vy. Bannister, 
160 Cal. 774, 118 P 253 (stone quarry 
was not partnership property, but was 
owned by the partners as tenants); 
Hottel v. Mason, 16 Colo. 438, 26 P 335 
(of property; presumption that prop- 
erty sold was that of the individual 
partner overcome by fact that the 
note taken by him for the price 
named the firm as payee); Lamb v. 
Rowan, 83 Miss. 45, 85 S 427, 690 
(that certain lands were individual 
lands of the partners and not partner- 
ship lands). 

[p] Partnership.—Barnes v. Clark, 
41 S. D. 175, 169 NW 527 (parties en- 
tered into partnership before they 
purchased territorial rights for the 
partnership, each giving his check 
for one half the price, and before de- 
fendant was allowed a credit, on his 
check, so that plaintiff was entitled 
to an allowance of one half such cred- 
i 


ys 

[aq] Performance of contract.— 
Valente v. Porto, 98 Conn. 146, 105 A 
338 (that a certain contract relating 
to a mortgage had been fully per- 
formed and settled, so that no further 
accounting was necessary). 

[r] Purpose of contract.—Watkins 
v. Delahunty, 133 App. Div. 422, 117 
NYS 885 (original contract between 
the parties contemplated the pur- 
chase of a railroad, the formation of 


| that- he received that amount, 
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by the parties or to support particular rulings or 
findings on the accounting, or insufficient for that: 


a corporation to take title, and the 
ultimate sale of the road and the 
sharing of the profits and losses). 

[s] Receipt of money.—Grant v. 
Fletcher, 283 Fed. 243 (where a part-— 
ner sold and conveyed partnership 
real estate, the consideration named 
in the deeds is prima facie evidence: 
and 
the burden rests on him, or on his. 
executors after his death to prove 
that he did not). 

{t] Right to compensation.— 
Wright v. Robinson, 51 Cal. A. 461, 
197 P 149 (allowance to partner by 
way of salary); Maynard v. Maynard,. 
147,Ga. 178, 98 SE 289, LRA1918A 81 
(implied agreement that partner 
should receive extra compensation 
for services), : 

{u] Bight to credit claimed.— 
Tankersley v. Patterson, 176 Ark. 
1013, 5 SW (2d) 309: 

{v] Right to participate in com- 
mission.—Martin v. Stout, 151 Iowa 
716, 130 NW 718, 127 NW 49 (in ac- 
tion for an accounting in a partner- 
ship business as agents for the sale 
of realty, that plaintiff received a 
commission as such for consummat- 
ing the exchange of stock of another 
firm of which he was a member for 
land, so that defendant was entitled 
to one half of such commission as 
firm profits). 


[w] Use of funds.—Holden v. 
Thurber, (R. I.) 72 A 720 (that the 
proceeds of two notes, evidencing 


loans made to one partner, who was 
in control of the financial affairs of 
the firm, by the other partner’s sister, 
were used for the benefit of the firm). 

[x] Value.—Rawlings v. Fish, 151 
Ky. 764, 152 SW 941 (of telephone line 
jointly owned). 

94. See cases infra this note. 

[a] Account.—Dale v. Hogan, 39 
Mo. A. 646 (evidence too indefinite to 
warrant referee in stating an ac- 
count); De Manderfield v. Field, 7 N. 
M. 17, 32 P 146 (evidence furnishing 
no basis on which a correct balance 
could be struck). 

[b] Agreement.—Cole v. Cole, 119 
Ark. 48, 177 SW 915 (that the sur- 
viving partner should be compensat- 
ed for his services); Duncan y. Hahn, 
39 8. D. 22, 162 NW 743 (of partner to 
pay rental for living rooms occupied 
on upper floor of firm’s building); 
Shelton .v. Trigg, (Tex: iCiv. A.) 226 
SW 761 [mod on other grounds 
(Commn. A.) 249 SW 209] (between 
partners operating a cattle ranch, 
that the partnership should not pay 
the living expenses of one of the 
partners in conformity to a general 
custom). 

[c] Compensation.—Jones v. Beck, 
(Iowa) 212 NW 128 (partner’s right 
to deduct certain amount as salary); 
Robertson v. Mechanics’ Trust, ete., 
Bank, 184 Ky. 287, 211 SW 858 (right 
of partner to salary). 

[dad] Contents of missing pages of 
inventory.—Cohen v. Elias, 176 App. 
Div. 763, 163 NYS 1051. 

fe] Duress.—Trigg  v. Shelton, 
(Tex. Commn. A.) 249 SW 209 [mod 
(Civ. A.) 226 SW 761] (leading to 
insertion of salary stipulation in dis~ 
solution agreement). 

[f{] Fraud.—McKleroy  v. Mus- 
grove, 203 Ala. 603, 84 S 280. 

[g] Indebtedness of defendant to 
plaintiff.—Stewart v. Grant, 126 Me. 
195, 137 A 63. 

[h] Interest of partner in firm 
capital. Johnson v. Jackson, 130 Ky. 
751, 114 SW 260, 17 AnnCas 699. 

[i] Misapplication of money.— 
Willbanks y. Rogers, (Tex. Civ. A.) 
228 SW 265 (misapplication or mis- 
use by defendant of money furnished 
by_plaintiff for partnership needs). 

{j] Place of carrying on business. 
—Hutchinson v. Sperry, 158 App. Div. 
704, 143 NYS 876 [rev 79 Misc. 5238, 
140 NYS 220, and aff 214 N. Y. 616, 
108 NE 1097] (that a partnership, 
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[§ 963] d. Partnership Books and Accounts—(1) 
In a suit for a partnership ac- 
counting each partner is entitled to inspect the firm 
books,®® but it is proper to deny a motion for an in- 
spection of the individual books and papers of a 
partner where it is not shown that they contain evi- 
dence of the partnership transactions.°° 

[§ 964] (2) Admissibility and Effect as Evidence. 
In a suit for an accounting of the affairs of a part- 
nership the partnership books®*’ are admissible in 
evidence,®® and, where’ the partners have had free 
access to the books,®® the entries therein are taken to 


Right To Inspect. 


when it assigned all its business in 
certain states to a corporation, was 
carrying on business in states other 
than those covered by the assign- 
ment, with the exception of one state, 
the business of which it shortly there- 
after disposed of). 

[k] Proper application of funds. 
-—Crutchfield v. Robinson, 208 Ky. 
178, 270 SW 778 (that whole amount 
intrusted to partner by his associates 
was paid for oil lease). 

[1] Right to compensation.—Ar- 
thur v. McCallum, 195 Mich. 618, 162 
NW 118 (that plaintiff agreed to 
forego the compensation agreed upon 
only while defendant contributed the 
building, etce., and that he was enti- 
tled to compensation after partner- 
ship was moved into a rented build- 
“ ing); Roediger v. Reid, 133 Wash. 
608, 234 P 452, 238 P 581 (implied 
agreement for salary). 

[m] Right to credit claimed.— 
Harris v. Stevenson, (Ark.) 162 SW 
769 (for improvement of property); 
Leary v. Kelley, 277 Pa. 217, 120 ‘A 
817 (for services of a house lady ina 
rooming house business, no such per- 
son being produced or identified and 
the extent or value of the services not 
being shown). 

[n] Walue. — Hebblethwaite 
Flint, 115 App. Div. 597, 
(bonds not readily salable). 

[o] Waiver.—Scott v. Thompson. 
(Mo.) 222 SW 115 (of right to prof- 
its arising out of railroad construc- 
tion job). 

95. Stebbins v. Harmon, 17 Hun 
(N. Y.) 445; Knoch v. Funke, 59 N. 
Y. Super. 240, 14 NYS 477; Kelly v. 
Eckford, 5 Paige (N. Y.) 548; Saun- 
ders v. Duval, 19 Tex. 467; Calloway 
v. Tate; 1 Hen. & M. (11 Va.) 9; Mil- 
lar v. Craig, 6 Beav. 433, 49 Reprint 
893; Walmsley v. Walmsley, 3 J. & 
Tr 556. 

96. Knoch v. Funke, 59 N. Y. Su- 
per. 240, 14 NYS 477. 

97. Donaldson v. Donaldson, 237 
Ill. 818, 86 NE 604 [aff 142 Ill. A. 21]. 

[a] What constitute partnership 
books.—While books of account kept 
by one of the members of a partner- 
ship, but which were at all times open 
to the inspection of the other part- 
ners, are to be considered as partner- 
ship books, and entitled to credit as 
such, loose sheets of paper, in the 
handwriting of the partner. who kept 
the books, but not a part of the ac- 
count books, will not be so regarded. 
Donaldson v. Donaldson, 237 Ill. 318, 
86 NE 604 [aff 142 Ill. A. 21]. 

98. Ala.—Powers v. Dickie, 49 Ala. 


81. 

Tlli—Adams. v.. Funk, 53 Ill. 219. 

Ind.—Reno v. Crane, 2 Blackf. 217. 

N. Y.—Cronk v. Crandall, 137 App. 
Div. 440, 121 NYS 805 [app dism 199 
NGS Ys 522 mem, 92 NE 1082 mem]. 

N. G.—Clements v. Mitchell, 62 N. 
Okl.—Cobb Vv. Martin, 32 Okl. 588, 
123 P 422. 

eathoniii “Brownies v. Brown- 
ing, 7 Newfoundl. 161. 

And see cases infra notes 99-10. 

{a} Entry admissible in favor of 
partner by whom made.—-Reno yv. 
Crane, 2 Blackf. (Ind.) 217. 

{[b] Proof of fair keeping and ac- 
cessibility required.—An account 
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clusions.° 


cles.® 


book kept by one partner is not ad- 
missible in evidence in an action 
against him by the other, without 
proof that it was fairly kept and was 
accessible to the other. Adams vy. 
Munk, 538 M29; 

[c] Entries by partner winding 
up business.—The rule that entries 
in the books of a firm are evidence 
against all of the parties is true only 
of those made while the firm is doing 
business. Entries so made by a part- 
ner who is winding up the partner- 
ship under a transfer to him for that 
purpose are not per se evidence for 
him against a copartner. Clements Vv. 
Mitchell, 62 Nw Gsw3: 

[d] A trade account signed by the 
partners is admissible to show that 
items included therein as partner- 
ship property are such, regardless of 
the original intention of the parties. 
Browning v. Browning, 7 Newfoundl. 

[e] Expert’s books.—In an action 
for the dissolution of a partnership 
and for an accounting, where the evi- 
dence showed that the books had 
been so improperly kept by. defendant 
that it was impossible to tell any- 
thing about the condition of the af- 
fairs of the partnership, the attor- 
neys stipulated that experts should 
be employed by the referee to reduce 
the books to intelligible shape. The 
experts made out a set of new books 
from the old books. It was held that 
the expert books were properly ad- 
mitted in evidence’in connection with 
the report of the referee. Roberts 
Va Mildred fe Calig3o 4 15. 2 06: 

[f] Expert’s account from altered 
books.—Although ordinarily plaintiff 
would have had no right to introduce 
books as evidence of the settlement 
of partnership affairs after the disso- 
lution of the partnership, when he 
had altered such books, a statement 
of account by an expert, made from 
such altered books, was admissible, 
where there was other evidence show- 
ing the correctness of the statement. 
Butler v. Beech, 55 Cal. 28. 

99. McKleroy v. Musgrove, . 203 
Ala. 608, 84 S 280; Bennett v. McKay, 
6 Newfoundl. 178, 462. 


1. Ala.—McKleroy vy. Musgrove, 
203 Ala. 608, 84 S 280. 
Ill.—Donaldson v. Donaldson, 142 


Ill. A. 21 [aff 237 Ill. 318, 86 NE 604]. 
Ky.—Moon v. Story, 8 Dana 226. 
Mass.—Hurter v. Larrabee, 224 

Mass. 218, 112 NE 613. 
Newfoundl.—Bennett v. McKay, 6 

Newfoundl. 178, 462. 

And see cases infra notes 2, 3. 

[a] Lapse of time.—Where both 
partners have access to the books of 
the firm, the entries made by one 
will, after a lapse of years during 
which the entries were not ques- 
tioned, be presumed to be correct. 
Peneeht v. McKay, 6 Newfoundl. 178, 
462. 

{b] Effect of possession by part- 
ner after bill for dissolution.—The 
fact that one of the partners of the 


firm, who remained in possession of’ 


the shop and stock of goods after a 
bill was filed for a dissolution of the 
partnership, kept possession of the 
books, and refused to give them up, 
is no reason for excluding the books 


as prima facie evidence, at least, of 
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be prima facie correct! as between the partners* and 
their representatives,’ in so far asesuch entries are 
consistent with each other* and point to definite con- 
This has been held to be true, even though 
the books do not accord with the partnership arti- 
The evidential value of the partnership books 
is inereased if their correctness is attested by the 
verified pleading of a partner,’ and, as against him- 
self, it is increased by a partner’s presentation of 
an account based upon them.® 
settlement should, ordinarily, be according to what is 
shown by the books of the partnership,’ at least 


Accordingly, the 


the affairs of the concern, there being 
no proof of the allegation that the 
books were altered or mutilated by 
pee Moon vy. ory: 8 Dana (Ky.) 

[c] Where the BAS who kept 
tnd books disputéS their accuracy, 
reasonable presumptions are indulged 
against him. Hurter v. Larrabee, 224 
Mass. 218, 112 NE 613. 

2. Ala.—Desha v. Smith, 20 Ala. 
747, 

Ark.—Haller v. Williamowicz, 23 
Ark. 566. 

Cal.—Morgans vy. Adel, 2 Cal. Unrep. 
Cas. 863, 18 P 247. 

16 Colo. 


aa 26 P2335. 
Ill.—O’Brien v. Hanley, 86 Ill. 278; 
Albee v. Wachter, 74 Ill. 173; Stuart 
v. McKichan, 74 Tl. 4.22: 
Ind. —Eden v. Lingenfelter, 39 Ind. 


Mason, 


Ky.—Simms v. Kirtley, 1 T. B. Mon. 
79; Moon v. Story, 8 Dana 226. 

La.—Carpenter v. Camp, 39 La. 
Ann. 1024, 3 S 269; Parker v. Jonté, 
15 La. Ann. 290; Armistead v. Spring, 
1 Rob. 567; Jordan v. White, 4 Mart. 
ING Sy BBE 

Mass. —Topliff v. Jackson, 12 Gray 


565. 

Mich.—Howard  v. Patrick, 38 
oe (9: 

Oe Pew ana aes v. Henderson, 23 N. 

N. Y.—Cheever v. Lamar, 19 Hun 
130; Caldwell v. Leiber, 7 Paige 483; 
Heartt v. Corning, 3 Paige a 
Stoughton v. Lynch, 2 Johns. Ch. 20 
aay C.—Philips v. Turner, 22 N. foi 

Oh.—Keys v. Baldwin, 10 Oh. Dec. 
(Reprint) 268, 19 CincLBul 375. 

Okl.—Cobb v. Martin, 32 Okl. 588, 
23 UPN Aa 2k 

Or.—Boire v. McGinn, 8 Or. 466. 


R. I.—Congdon vy. Aylsworth, 16° 
Real 2e te AR ea Te 
Ss. Geach on v. Watson, 31 S. 


Ci Wal 64; 
Sy Cr Bd. 471 

Tenn.—Myers v. Bennett, 3 Lea 184; 
Budeke v. Ratterman, 2 Tenn. Ch. 459; 
Hicks v. Chadwell, 1 Tenn. Ch. 251. - 

Va.—Brickhouse v. Hunter, 4 Hen: 
Si MS CLE Via.) 8635) 4a Amie bese 
Fletcher v. Pollard, 2 Hen. & M. (2 
Va.) 544. 

Eng.—Brierly .v. Cripps, -7 C. & P. 
709, 32 ECL 833, 173 Reprint 310; 
Lodge Vv. Prichard, subelG aM eae 
906, 52° EngCh 703, 43 Reprint 354; 
Sim v. Sim) 11 ‘Tr, Ch. 310. 

3. Routen v. Bostwick, 59 Ala. 360; 
Powers v. Dickie, 49 Ala. 81; Gardner 
v. Cumming, Ga. Dec. 1; Howard Vv. 
Patrick, 38 Mich. 795; Morehouse Vv. 
Newton, 3 De G. & Sm. 307, 64 Reprint 
491; Townend v. Townend, 1 Giffard 
201, 65 Reprint 885. 

4. McKleroy v. whiderove: 203 Ala. 
84 S 280. 

- McKleroy v. Musgrove, supra. 

Gress, v. Hord, £29) Tiere seo 
NE 528. 

7. Haller v. Williamowicz, 23 Ark. 
566; Wendling v. Jennisch, 85 Iowa 
392, 52 NW 341. 

8. Donovan v. Clark, 138 N. Y. 631, 
33 NE 1066. 

9. Hirshberg vy. Ciconett, 146 Ky. 
642, 1438 SW 10. 

[a] Settlement as nearly as possi- 


Richardson vy. Wyatt, 2 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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where the partners are on an equal footing.?° 
presumption of correctness does not attach to en- 
tries in the private books of a partner,*' nor to those 
in firm books as against a dormant partner;?* and 
entries in firm books, made after the retirement of 
one of the partners, are not admissible in evidence, 
in favor of the firm, against such retired partner.** 
The entries are not in any case conclusive,** but the 
presumption of accuracy may be rebutted!® by evi- 
dence of fraud or mistake,!® unless the party offering 
the evidence is estopped from questioning their ac- 
euracy,!? and errors‘or inaccuracies therein may be 
shown,'’ and, if shown, may be corrected in stating 
If entries require explanation they 


the account.?® 
may be explained by an expert.?° 


An account, proved to be in the handwriting of 
one partner, is evidence to go to the jury in an ac- 
tion between the partners, although it is not signed.?? 
Accounts current rendered between partners are ad- 
missible to show, by the admissions of the parties, 


AGE. IN, XE 


ble according to books.—Where the 
books were kept by one partner in 
the absence of the other, who could 
neither read nor write, and were un- 
intelligible and incorrectly kept, or 
the partner who kept them violated 
kis contract of partnership, a settle- 
ment as near as possible according 
to the books and the terms of the 
eontract was proper. Hirshberg v. 
Ciconett, 146 Ky. 642, 143 SW 10. 

[b] When consideration of all 
books proper.—Where there was a 
stipulation that accountants should 
“ascertain from the books and ac- 
counts of the defendant,” the part- 
nership receipts and disbursements, 
and the order of reference based upon 
this situation directed that ‘all books 
of original entry, and all books, doc- 
uments, checks, papers or memoranda 
whatsoever, pertinent to the transac- 
tion of the partnership business be- 
tween plaintiffs and defendant, now 
in the possession or control of the 
defendant, be furnished to the ref- 
eree for the purpose of this refer- 
ence,” the stipulation and order war- 
ranted the taking of an account based 
upon all the account books kept by 
defendant, although they were not 
partnership books. Riley v. Brown, 
12 Cal. A. 468, 474, 237 P 833. 

[ec] Assumption that errors would 
account for discrepancy.—In an ac- 
tion for an accounting by retiring 
partners, there being a discrepancy 
between the cash on hand and the 
cash shown on the books, but no evi- 
dence that defendants had received 
any benefit from the loss, and an in- 
vestigation sufficient to make the au- 
dit complete not being warranted by 
the amount involved, an assumption 
that an investigation of the books 
would discover errors sufficient to ac- 
count for the shortage and an adop- 
tion of the actual cash on hand as 
eorrect was not error. Hurter. _v. 
Larrabee, 224 Mass. 218, 112 NE 613. 

10. Hirshberg v. Ciconett, 146 
Ky. 642, 143 SW 10. 

11. Turnipseed v. Goodwin, 9 Ala. 
3872; Wheatley v. Wheeler, 34 Md. 
Poe SIT Vs oli, lar Ch. 310. 

{a] A private memorandum book 
kept by one of the partners, who was 
treasurer of the company, and to 
which other partners did not have 
access, is not evidence for the party 
keeping it. Turnipseed v. Goodwin, 


9 Ala. 372. 

12cy vay lor, Vv. blerrine, 23) oN. sy. 
Super. 447. 

13. Bank of British North America 


v. Delafield, 80 Hun 564, 30 NYS 600 
[aff 152 N. Y. 624 mem, 46 NE 1144 


mem]. 
14. Donaldson yv. Donaldson, 142 
Til, A. 21,. 24 [aff 237 Ill. 318, 86 NE 


604]; Hurter v. Larrabee, 224 Mass. 
218, 112 NE 613; Donovan v. Clark, 


[AT C. J.—T9] 


PARTNERSHIP 
The 


count.” 


[§ 965] 23. Mode of Stating Account. 
nership account should not be stated in debtor and 
creditor form between the partners individually.?* 
The proper method is first to state separately the 
account of each partner with the firm,?+ crediting 
him with advances and contributions and charging 
him with withdrawals and the like.?° 
accounts with the firm being thus separately taken, 
a proper basis will be furnished for stating the ac- 
counts between the partners themselves,?® and the 
profits to be divided or the losses to be made good 
should then be apportioned.?* 


[47 C.J.] 1249. 


that the items are not items of partnership ac- 


A part- 


The individual 


It has been said that 


the account of a liquidator of a partnership should 


accountants.?8 


631 mem, 33 NE 1066; 
Cronk vy. Crandall, 137 App. Div. 440, 
121 NYS 805 [app dism 199 N. Y. 
522 mem, 92 NE 1082 mem]. 

Bh presumption obtains that as 
between partners the firm books will 
be regarded as correct prima facie, 
yet such presumption may be rebut- 
ted by proof to the contrary.” Don- 
aldson v. Donaldsgn, supra. 

[a] Party introducing books kept 
by adversary not concluded thereby. 
—-‘While the plaintiff put in evidence 
the books kept by the defendant of 
the partnership transactions, he was 
not concluded by the entries made 
therein of credits to the defendant. 
He might show that they were ficti- 
tious or represented expenditures for- 
eign to the business of the firm, or 
were for any other reason not allow- 
aple.”. Donovan ov. Clark, 133: INvayY. 
631 mem, 633 mem, 33 NE 1066. 

[b] The partner who kept the 
books is not estopped to dispute their 


accuracy and show the truth. Hur- 
ter v. Larrabee, 224 Mass. 218, 112 
NE 613. 

15. Garretson v. Brown, 185 Pa. 


447, 40 A 298. And see cases supra 


note 14; and infra notes 16-19. 

16. Ind.—Peden v. Mail, 118 Ind. 
560, 20 NE 446. 

Ky.—Bannon v. Hawkins, 35 SW 


636, 18 KyL 150; Greer v. Greer, 23 
SW 866, 15 Kyl 472; Kirwan v. 
Henry, 16 SW 828, 13-KyL 199. 

N. Y.—Donovan v. Clark, 138 N. Y. 
631, 33 NE 1066; Jamer v. Jacobs, 71 
Hun 176, 24 NYS 1126 [aff 147 N.Y. 
710 mem, 42 NE 723 mem]; Boyd v. 
Foot, 18 N. Y. Super. 110; Barrett v. 
Kling, 16 NYS 92. 

Oh.—Keys v. Baldwin, 
(Reprint) 271, 19 CincLBul 376. 

Pa.—Ziegler’s App., 2 Pa. Cas. 351, 
4 A 837. 

Tex.—Johnston v. Ballard, 83 Tex. 
486, 18 SW 686. 


‘17. Wendling v. Jennisch, 85 Iowa 
392, 52 NW 341. 

18. McKleroy v. Musgrove, 203 
Ala. 6038, 84 S 280; Donaldson v. Don- 


aldson, 142 Ill. A. 21 [aff 237 Ill. 318, 


86 NE 604]. 
19. McKleroy v. Musgrove, 203 
Ala. 603, 84 S 280; Hurter v. Larra- 


bee, 224 Mass. 218, 112 NE 613. 


20. McKleroy v. Musgrove, 203 
Ala. 608, 84 S 280. 

21. Jessup v. Cook, 6 N. J. L. 434. 

22. Barry vy. Barry; 2 —. Cas. No: 


TOGC0is Craneh Cc. Co 120: 
ae. Garrett v. Robinson, 80 Ala. 
Reason for rule.—‘In the set- 
of a partnership account 
involves-items of debit and 
credit against one, or each of the 
partners, a simple accounting in 
which one partner is set down as a 
creditor, and the other as a debtor, 


10 Oh. Dec. | 


be so made out as to be susceptible of easy under- 
standing by those who have to deal with the same 
and who are not professional bookkeepers or expert 


[§ 966] 24. Accounting of Firm Transactions. 


ean never lead to correct results. 
This, for the obvious reason that in 
the partnership dealings, neither 
credits nor debits constitute a liabili- 
ty from one to the other. They are 
credits payable by and debts due to 


the firm or partnership.” Garrett v. 
Robinson, 80 Ala. 192. 
24. Garrett v. Robinson, supra; 


Williams v. Lindblom, 68 Hun 173, 22 
NYS 678 [aff-142 N. Y. 682 mem, 37 
NE 825 mem]; Hicks v. Chadwell, 1 
Tenn. Ch. 251; Koelz v. Brinkman, 
W. Va. 270, 40 SE 578. 

25. Charges and credits see infra 
§§ 967-986. 


dees Garrett v. Robinson, 80 Ala. 
27. Garrett v. Robinson, supra;” 


Cronk v. Crandall, 137 App. Div. 440, 
121 NYS 805 [app dism)- 1.99 Nive 
522 mem, 92 NE 1082 mem]; Wil- 
liams v. Lindblom, 68 Hun 173, 22 
NYS 678 [aff 142 N. Y. 682 mem, 37 
NE 825 mem]; McCall v. Moscho- 
witz, 14 Daly 16,1 NYSt 99, 10 NYCiv 
Proc 107; Hicks v. Chadwell, 1 Tenn. 
Ch. 251; Davidson v. Thirkell,, 3 
Grant Ch. (Ont.) 330. 

“Whether one owes anything to 
the other or not, does not depend on 
the amount of the partnership effects 
he may have received, consumed, or 
utilized. It depends on the excess of 
receipts above disbursements on part- 
nership account one may have en- 
joyed in greater amount than the oth- 
er, or, on the excess of expenditures 
for the firm beyond receipts, one may 
have paid out to a greater extent than 
the other. To illustrate: Suppose 
A. & B. are equal partners. A. 
receives of the firm effects ten thou- 
sand dollars, and expends for the 
partnership nine thousand. B. re- 
ceives one thousand, and expends 
nothing. Wach would have enjoyed 
one thousand dollars of. profit, and 
neither would owe anything to his 
co-partner, nor to the firm. The same 
rule applies when there is a loss. 
The true result to be arrived at is, 
that each partner shall receive an. 
equal share of the profits, if there be 
profits, and each shall sustain an 
equal amount of the loss, if there 
be a loss. And if, in taking the ac- 
count it be shown that one partner 
has received or sustained a greater 
amount of the profit or loss than the 
other, this does not create a debt 
from one to the other of a sum equal 
to the difference. The sum to be paid 
is one-half the difference, so as to 
equalize the benefit or burden, as the 
case may be.” Garrett vy. Robinson, 
80 Ala. 192, 1938. 

Charges and credits as between 
partners individually see infra § 987. 

28.- Cockerham v. Bosley. 52 La. 
Ann. 65, 26 S 814 (where the account 
is not so made out, the case will be 
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In case the affairs of the partnership, as such, have 
not been settled prior to the accounting between the 
partners, it is ordinarily necessary that there be an 
accounting of the affairs of the firm,?® in order that 
it may be ascertained what expenses have been paid 
or incurred,®® what liabilities are outstanding,?? 
what profits have been made®? or what losses sus- 
tained,?* and what assets are on hand or available.** 
In the firm accounts, amounts due to the firm from 
individual partners should be treated as assets,*° 
and sums due to the individual partners from the 
firm as liabilities.*® In computing partnership prof- 
its the price actually paid for the partnership stock 


remanded at the expense, personally, 
of the liquidator). 

29. Zimmerman y. Huber, 29 Ala. 
379, 381; Stewart v.' Grant, 126 Me. 
195, 187 A 68; Williams v. Lindblom, 
68 Hun 1738, 22 NYS 678 [aff 142 N. 
Y. 682 mem, 37 NE 825 mem]. 

“The account is defective, in fail- 
ing to ascertain whether the partner- 
ship resulted in profit or loss, and 
to what extent. This should have 
been the first inquiry of the register.” 
Zimmerman v. Huber, supra. 

{a] Matters properly excluded.— 
Where plaintiff and defendant had a 
joint interest in a race mare but made 
no profit out of the venture, and 
plaintiff's books showed that he had 
expended a certain amount in this 
respect and had charged the same to 
personal profit and loss, there was no 
reason for including this item in the 
partnership accounts. Stewart v. 
Grant, 126 Me. 195, 137 A 63. 

30. See cases infra this note. 

[a] An item paid to a mercantile 
agency by the firm should be placed 
on the expense account as a credit 
against the gross amount of sales. 
Lamb v. Rowan, 83 Miss. 45, 35 S 427, 
6 


90. 

{[b] Incidental expenses included 
in estimate-—On a partnership ac- 
counting, items for repairs and other 
expenses were properly disallowed 
on the expense account where the es- 
timated expense account on which the 
account was based included a margin 
for incidental expenses not included 
in the itemization of the larger actual 
expenses, such. as insurance, taxes, 
express, timber, hauling, ete., and to 
have superadded the incidental items 
of expense would manifestly show 
an incorrect balance. Lamb v. Row- 
an, 83 Miss. 45, 35 S 427, 690. 

[ce] Waxes previously assessed up- 
on the firm property were properly 
charged to the firm in an action for 
an accounting by the retiring part- 
ners. Hurter v. Larrabee, 224 Mass. 
218, 112 NE 613. 

31. See infra this note. 

{a] Credits due to customers.—In 
an accounting by a surviving partner 
of a mill business, where a carload 
of wheat on hand is included among 
the assets of the partnership, 
amounts of wheat due to farmers 
should be allowed as a credit, al- 
though the original record is not pro- 
duced for inspection. Mattson v. 
Waegstad, 188 Wis. 566, 206 NW 865. 

382. Zimmerman v. Huber, 29 Ala. 
379; Gimpel v. Wilson, 10 Misc. 153, 
30 NYS 942. 

[a] Mode of computing profits.— 
In order to compute profits, it is er- 
ror to estimate the amount of assets 
by adding to the cost price of goods 
on hand a certain per cent as repre- 
senting the selling price, although it 
appears that the partners had there- 
tofore, at successive periods, taken 
stock in that manner. Gimpel v. Wil- 
son, 10 Misc. 153, 30 NYS 942. 

{b] A debt due from one partner 
to the other should not be deducted 
from the partnership profits. Pitts 
v. Walker, 212 Ala. 645, 103 S 850. 

33. Zimmerman v. Huber, 29 Ala. 
879; Curtin v. Moroney, 117 Okl. 276, 


PARTNERSHIP 


control.*8 


eral. 


246 P 232. 

[a] Loss through depreciation.— 
“In an action for an accounting, 
where it appears from the record that 
one item of the assets consisted of 
an automobile valued at $700, and was 
used and worn out in the service of 
the partnership and disposed of in 
exchange for another car at a value 
of $175 and this value is charged to 
the partnership and the $700 value 
is credited to or charged off of the as- 
sets, it is not error for the court to 
deduct from the net profits in the ac- 
count the $700“valué of the said car.” 
Curtin v. Moroney, 117 Okl. 276, 277, 
246 P 232. ; 

34. See infra this note. 

[a] Cash turned over to the re- 
ceiver by a partner should be cred- 
ited on the firm expense account on 
the final accounting. Lamb vy. Rowan, 
83 Miss. 45, 35 S 427, 690. 

85. Koelz v. Brinkman, 50 W. Va. 
270, 40 SE 578. 


36. Koelz v. Brinkman, supra. 

87. Evenson v. Olson, 189 Iowa 
829, 179 NW 142. 

38. Foster v. Mitchell, 3 OntWN 


425, 20 OntWR 754 [app dism 3 Ont 
es 1509, 22 OntWR 571, 3 DomLR 

39. Lamb v. Rowan, 83 Miss. 45, 
35 S 427, 690. 

40. Colo.—Painter v. Wilcox, 52 
Colo: 63952125. Pa 50s: 

Iowa.—Smith v. Smith, 179 Iowa 
1365, 160 NW 756. 

Kan.—Bowen Vv. Bowen-Romer 
Flour Mills Corp., 125 Kan. 641, 266 


B65. 

La.—Menard v. Klinger, 156 La. 
1081, 101 S 718. 

Mass.—Arnold v. Maxwell, 223 


Mass. 47, 111 NE 687; Lovejoy v. 
Bailey, 214 Mass, 134, 101 NE 63. 

Miss.—Lamb v. Rowan, 83 Miss. 
45, 35 S 427, 690. 

N. Y.—Rhein v. Peeso, 194 App. Div. 
274, 185 NYS 150; Brady v. Erlan- 
ger, 188 App. Div. 728, 177 NYS 301 
[aff 231 N. Y. 563 mem, 132 NE 889 
mem]; Williams y. Lindblom, 68 Hun 
173, 22 NYS 678 [aff 142 N. Y. 682 
mem, 37 NE 825 mem]. 

S. C.—Manship v. Newton, 94 S. 
C. 260, 77 SH 941. 

Wash.—Brewster v. Mattson, 142 
Wash. 196, 252 P 689. 
pi at me SRE v. Benjamin, 1 OntWR 

[a] Money borrowed on a firm 
note and used in the firm business 
cannot be charged against a partner 
in the accounting. Lamb v. Rowan, 
83 Miss. 45, 35 S 427, 690. 

[b] Fees for work after dissolu- 
tion.— Where, after dissolution of a 
dental partnership, one of the part- 
ners corrected imperfect work done 
before the dissolution and collected 
the fee therefor, although he was 
not the liquidating partner, he must 
account for the amount of the fee 
received, without deduction for his 
services, being credited only with the 
value of the materials used. Rhein 
v. Peeso, 194 App. Div. 274, 185 NYS 
150. 

[ec] 
corporation.—W here there has been a 
partnership with respect to the own- 


[§§ 966-967 


in trade, rather than the price at which it was in- 
voiced, controls,?7 and in determining depreciation 
of assets actual values, rather than book values, 
Manufacturing costs may be determined 
according to the estimates of experts where it is im- 
possible to determine them from the partnership 
books and accounts.®® 

[§ 967] 25. Charges and Credits—a. As between 
Partnership and Individual Partners—(1) In Gen- 
In stating the accounts of the individual part- 
ners with the firm, each partner should be charged 
with everything which he should justly pay or ac- 
count for to the firm,*® and credited with everything 


ership of a corporation, and one part- 
ner has secretly acquired stock there- 
in which he has ndt disclosed to the 
other partner, he is chargeable, on a 
partnership settlement, with the val- 
ue of such stock with dividends 
thereof, less any payment made there- 
for. Arnold v. Maxwell, 
47, 111 NE 687. 

{d] Option as to property pur- 
chased with firm funds.—Where 
property has been purchased and paid 
for with partnership funds, but title 
has been taken in the name of an 
individual partner who has since died, 
disposing of the property by will, the 
estate of the deceased partner, or his 
devisee, is properly given the option 
of confirming the legal title by pay- 
ment of the purchase money. May- 
nard v. Maynard, 147 Ga. 178, 93 SE 
289, LRA1918A 81. 

[e] Profits made by partner in- 
dividually.—Under a partnership con- 
tract providing that the copartners, 
upon request, should account to each 
other, and that the surviving partner 
would account to the representatives 
of a deceased partner, and that de- 
fendant and another, as partners, 
should be allowed compensation for 
any services rendered the firm, the 
surviving partner, who bargained for 
a sale of partnership property situate 
in another state and requested plain- 
tiff, as representative of a deceased 
partner, to codperate in effecting a 
public sale at which he was to pur- 
chase for the purpose of a resale, 
and who stated the price he expected 
on the resale, to whom the public 
sale was confirmed, and who was 
obliged to substitute a new purchas- 
er, was bound under the contract, 
and an implied trust, to account upon 
final settlement for intermediate prof- 
its which, under the terms of the 
contract, went to the firm, and was 


chargeable with the assets of the 


firm coming to his hands, or which he 
ought to have received by reasonable 
diligence, without credit for com- 
missions, as such, but with credit for 
all services rendered the firm. Man- 
ae v. Newton, 94 S. C. 260, 77 SE 

[f] Rental value of property.— 
Defendant partner was_ properly 
charged with the fair and customary 
rental value of the farm for the time 
during which he used it for his own 
benefit, and the fact that the total 
production of the partnership ranch 
did not equal the amount of the rent 
for which the partner was charged 
by the referee for the period during 
which he used the ranch exclusively 
for his own use was, not material in 
determining the co¥rectness of the 
amount of rent charged. ‘Painter vy. 
Wilcox, 52 Colo. 639, 125 P 508. 

[g] Rents received and paid over. 
—See Smith v. Smith, 179 Iowa 1365, 
160 NW 756 (infra note 41). 

{h] Securities sold at discount.— 
In an action for recovery of an al- 
leged balance due as a share of the 
profits of a partnership engaged in 
street improvement work, a partner 


Partnership in ownership of ; who was authorized to borrow money 


and pay interest therefor in order 
to finance the undertaking was not re- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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which the firm, as a distinet entity, should pay or 
account for to him,*+ and on such accounting errors 
in charges previously made or credits previously 
claimed or allowed may be corrected.*? 
surviving partner who is sued for an accounting has 
elected to credit certain payments to principal ac- 
count, as he had the right to do, he cannot thereafter 
change his election and credit the payments to inter- 
Where a partner, suing for a dissolu- 
tion of the firm and an accounting, made no objec- 
tion to an item in the copartner’s account, wherein 
he eredited himself with an amount, and offered no 
“evidence to show that the amount was improperly 
paid by the copartner, the account of the copartner 
could not be surecharged with the same.** 
accounting by a surviving partner he should be 
charged with the amount which he realized on a 
sale.of partnership property by him after the de- 
cease of his partner, rather than with the market 


est account.#? 


PARTNERSHIP 


Where a 


In an 


value of the property at the time of such decease.*® | 


quired to account for the discount of 
local improvement fund warrants and 
bonds which were sold at their mar- 
ket value in order to meet current 
expenses where this was as economi- 
cal as or more economical than bor- 
rowing money to finance. the under- 


taking. Brewster v. Mattson, 142 
Wash, 196, 252 P 689. 
41. Ill—Parish v. Bainum, 306 


618, 138 NE 147 [rev 223 Ill. A. 


owa.—Smith v. Smith, 179 Iowa 
1365, 160 NW 756. 

Miss.—Lamb v. Rowan, 83 Miss. 45, 
35 ae 427, 690. 

Y.- Williams v. Lindblom, 68 
Hun 173, 22 NYS 678 [aff 142 N. Y. 
682 mem, 37 NE 825 mem]. 

Tex.—Tyler v. McChesney, (Civ. 
A.) 190 SW 1115. 

[a] Agreement for percentage of 
sales.—Where the agreement was 
that one partner was to receive ten 
per cent of gross amount of sales of 
partnership lots, he is not limited to 
ten per cent of the amount of cash 
received, where it was necessary to 
sell the lots a second or third time. 
Parish v. Bainum, 306 Ill. 618, 138 NE 
147 [rev 223°Ill. A. 1]. 

[b] Counsel fees and traveling ex- 
penses not allowed.—In a partner’s 
suit for a dissolution and an account- 
ing, two cash items, one representing 
attorney’s fees paid in a garnishment 
suit against defendant partners in- 
dividually and the other representing 
traveling expenses of defendant on 
individual business, were not charge- 
able against the partnership funds. 
Tyler v. McChesney, (Tex. Civ. A.) 
190 SW 1115. 

[c] Rents received.—Where 
partner deposited in the partnership 
fund all rents and withdrew there- 
from all expenses, and the other part- 
ner had also done so until 1909, rents 
received by the first partner from 
his farm and so deposited after Jan- 
uary, 1909, less whatever sum _§he 
withdrew for expenses, should be 
credited to him, and rents received by 
him, after the closing of the partner- 
ship account, on other lands in his 


Til. 
41: 


own name, less taxes paid thereon 
and . expenses incurred therefor, 
should be charged to him; and the 


other partner was accountable for 
rents received on all lands in his 
name other than a farm which was 
his individual property, after Janu- 
ary, 1909, to December 31, 1909, the 
termination of the partnership, and 
thereafter, deducting taxes and ex- 
penses thereon. Smith v. Smith, 179 
Iowa 1365, 160 NW 756. 

[ad] Watchman.—There should be 
no allowance for a watchman on a 
partnership accounting where watch- 
men were ineluded in the estimate 
of the experts who testified in re- 
spect to the cost of manufacturing, 
and on whose testimony the account- 


one. 


ing was based. Lamb v. Rowan, 83 
Miss. 45, 35 S 427, 690. 

42. Lamb v. Rowan, supra. 

[a] fllustration.—Where one part- 
ner erroneously charged his copart- 
ner with certain firm lumber which 
was used for the partnership busi- 
ness, it was proper to correct such 
error on the final accounting by cred- 
iting the charged partner with the 


amount. Lamb v. Rowan, 83 Miss. 
45, 35 S 427, 690. 
43. Keller v. Keller, 154 App. Div. 


919, 1389 NYS 87 [mod 209 N., Y. 552 
mem, 103 NE 1125 mem}. 

44 Donnelly v. McArdle, 152 App. 
Div. 805, 137 NYS 801 [aff 211_N. Y. 
506 mem, 105 NE 1083 mem]. 

45. Kirkwood v. Smith, 132 App. 
Div. 758, 117 NYS 686. 

46. Arthur v. McCallum, 195 Mich. 
618, 162 NW 118; Koelz v. Brink- 
man, 50 W. Va. 270, 40 SE 578. 

47. Maitson v. Wagstad, 188 Wis. 
566, 206 NW 865 (so holding, al- 
though partnership property as such 
was not, under the statute, subject 
to allowances to the widow and heirs, 
the administrator of the deceased 
partner ‘having failed to pay the 
amount allowed by the court for the 
support of the widow and family). 

[a] Interest on such advances is 
not allowable.—Mattson v. Wagstad, 
188 Wis. 566, 206 NW 865. Interest 
generally see infra § 978. 

48. Iles v. Jordan, (Ind. A.) 159 
NE 28; Mattson v. Wagstad, 188 
Wis. 566, 206 NW 865. See Scott v. 
Thompson, (Mo.) 222 SW 115 (infra 
note 50). 

[a] Refusal to join in audit on re- 
tirement of partner.—Where a part- 
ner retired and the remaining part- 
ners refused to join with him in mak- 
‘ing an inventory and audit, and it 
was necessary for him to employ ex- 
pert accountants for this purpose, 
the remaining partners were liable 
to him for their proportionate shares 
of the reasonable expense of the in- 
ventory and audit made by the ac- 


countants. Iles v. Jordan, (Ind. A.) 
159 NE 28. 
49. Winnard v. Clinton, 233 Ill. 


320, 84 NE 261 [aff 135 Ill. A. 274]; 
Brewster v. Mattson, 142 Wash. 196, 
252 P 689. See Mattson v. Wagstad, 
o Wis. 566, 206 NW 865 (infra note 

[a] Audit after action com- 
menced.—A partner who employed an 
expert accountant to audit the books 
of the partnership after he had com- 
menced action for an accounting was 
not entitled to credit against the 
partnership for the amount paid for 
such audit. Brewster v. Mattson, 142 
Wash, 1965, =252) P) 689,691 ("Chis 
work was done manifestly for 
the purpose of preparing for trial’’). 

{b] Objection by other partner.— 
On a bill for a partnership account- 
ing, expense incurred by one partner 


[§ 968] (2) Advances to Firm. 
titled to eredit for cash advanced to the firm for 
the purposes of the business.*® 

[§ 969] (3) Advances to Widow and Family of 
Deceased Partner. 
ing partner may be allowed credit for advances 
made in good faith to the widow and family of the 
deceased partner.** 

[$ 970] (4) Audits. 
expense in procuring audits of the partnership 
books and accounts may charge such expense to the 
firm if the audit was necessarily made in the interest 
of the firm,#® but not where it was made in his own 
individual interest*® or was necessary because of his 
failure to perform his duties as a partner.°° 

[§ 971] (5) Contributions to Partnership Funds 
or Property. In stating the account each partner is 
to be credited with every contribution which he has 
made to the partnership funds or property,°* as 


[47 C.J.] 1251 


A partner is en- 
It has been held that a surviv- 


A partner who has incurred 


in having the books audited is not a 
proper charge against the partner- 
ship, where the auditing was done 
for the first partner’s benefit and not 
the firm’s, and the other partner ob- 
jected on learning of the audit com- 
pany’s engagement. Winnard  v. 
Clinton, 233 Ill. 320, 84 NE 261 [aff 
U35) BAST 4A. 

50. Scott v. Thompson, (Mo.) 222 
SW 115; Mattson v. Wagstad, 188 
Wis. 566, 206 NW 865. 

[a] Faulty methods of bookkeep- 
ing and accounting.—No allowance 
should be made for an expensive au- 
dit due to the faulty methods used 
by the surviving partner in keeping 
books of account and undertaken 
without the consent of other persons 
in the business and largely for the 
individual interest of the surviving 
partner. Mattson v. Wagstad, 188 
Wis. 566, 206 NW 865. 

{b] Failure to keep books up to 
date.—In a partner’s action for an 
accounting after dissolution of wa 
partnership under which it was de- 
fendant’s duty to keep the books and 
pay therefor, plaintiff was entitled 
to an allowance for one half the rea- 
sonable value of the services of an 
accountant employed by him to bring 
the books up to date, defendant hav- 
ing failed to do so. Scott v. Thomp- 
son, (Mo.) 222 SW 115. 

51. U. S.—Smith v. Hovland, 11 F. 
(2d) 9 [certiorari den 271 U. S. 686 
mem]. 

Cal.—Boskowitz v. Nickel, 97 Cal. 

Ga. —Murphey v. Bush, 122 Ga: 
715, 50 SE 1004. 

69 NE 923; Snell v. De Land, 136 
TU Ses; se Ney SS. 


mem, 46 SCt 688 mem, 70 L. ed. 1151 
LG ye eave 
Ill.—Ernst v. Schmitz, 207 Ill. 604, 
Ind.—Bosler v. Birk, 73 Ind. A. 191, 


127 NE 113. 

Ky.—Durham v. Sumpter, 32 SW 
257, 17 Kyl 655; Imeson v. Schriver, 
11 Sw BOS, de Key Tal 

Mich.—Mitchell _ v. Mitchell, 92 
Mich.. 618, 52 NW 1024 

Miss.—Lamb_ v. Rowan, 83 Miss. 


45, 35 S 427, 690; Randle v. Richard- 
son, 53 Miss. 176. 

N. Y.—wNeal v. Abel, 103 App. Div. 
414, 92 NYS 1045; Westerfield v. 
Price, 80 Hun 401, 30 NYS 356; Wil- 
liams v. Lindblom, 68 Hun 1738, 22 
NYS 678 [aff 142 N. Y. 682 mem, 37 
NE 825 mem]; Schulte v. Anderson, 
45 N. Y. Super. 489; McCall v. Mos- 
chowitz, 14 Daly 16,-1 NYSt 99, 10 
NYCivProe 107; Neudecker v. Kohl- 
berg, 3 Daly 407. 

Pa.—Finletter v. Baum, 207 Pa. 
361, 56 A 941. 

Tex.—Barber v..Morgan, (Civ. A.) 
76 SW 319. 

Va.—Dixon v. Paddock, 104 Va. 
387, 51 SE 841. 

W. Va.—Koelz v. Brinkman, 50 W, 
Va. 270, 40 SE 578; Moore v. Wheel- 
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shown by the books®? or other competent evidence,®* 
and it is proper to charge each partner with the 
amount, if any, by which his contribution to the 
firm capital falls below what he was obhgated to 
contribute,°* together with interest on the deficit up 


to the date of dissolution.®® 


[§ 972] (6) Counsel Fees and Expenses of Litiga- 
All members of a firm are chargeable with 
their share of expenses incurred after dissolution of 
a firm in defending actions commenced against it 
before such time and continued thereafter.°® 
sequently, a partner is entitled to credit for money 
expended in defending a lawsuit for the firm,°* and 
in an accounting by a surviving partner reasonable 
counsel fees paid by him for services rendered to 
him as surviving partner in connection with the firm 
business are properly allowed as a firm lhability.** 
But the expense of unreasonable and unnecessary 
Where one of the 
partners is also an attorney and a member of a firm 


tion. 


litigation cannot be allowed.®® 


COMO IV oleVies obs ple 

Eng.—Cruikshank v. MecVicar, 8 
Beav. 106, 50 Reprint 42; Parker v. 
Ramsbottom, 3 B. & C. 257, 10 ECL 
124, 107 Reprint 729. 

{a] A partner should not be twice 
credited for the same advance or 
claim. Rosenstiel v. Gray, 112 I11. 
282; Barber v. Morgan, (Tex. Civ. A.) 
76 SW 319. 

[b] Claim against third person 
used for benefit of firm.—Where a 
partnership purchased land and an 
indebtedness of the vendor to one of 
the partners was credited on the pur- 
chase price, the partner whose claim 
was thus credited was entitled to 
credit for the amount thereof on a 
partnership accounting. Bosler v. 
Birk, 73 Ind. A. 1941, 127° NE 13. 

[ec] Money borrowed for firm.— 
A partner who borrowed money on 
his individual note, turning the same 
over to the firm, which made use 
thereof, and who later paid off the 
note himself, was entitled to have 
the same charged to the firm, with 
legal interest, on the final account- 


ing. Lamb v. Rowan, 83 Miss. 45, 
y35 S427, 690. Interest generally see 
infra § 78. 

{d] Pending litigation over title. 


—A partner who has turned over 
property to the partnership is en- 
titled to credit for the full value of 
the property, without reduction be- 
cause of the fact that, when_ the 
partnership was formed, litigation 
over the title to the property was 
pending, where the litigation failed 
to impair the title. Smith v. Hov- 
land, 11 F.° (2d). 9 ‘[certiorari~’den 
271 U. S. 686 mem, 46 SCt 638 mem, 
70 L. ed. 1151 mem] (reduction of 
twenty-five per cent because of liti- 
gation improper). 

{e] Property paid for by part- 
nership.—Where certain items of 
machinery for a partnership were 
paid for with money borrowed by 
the firm, the amount thereof should 
not be credited to a partner as cap- 
itah contributed by him on his final 
accounting. Lamb v. Rowan, 83 Miss. 
AD, 3D. Ss! 42737 690: 

{f] Book accounts written off.— 
Where one partner contributed book 
accounts in a certain amount to the 
capital of the partnership but subse- 
quently charged back or wrote off 
part as bad, he was bound by his 
own just interpretation of the rights 
of the parties. Foster v. Mitchell, 
3 OntWN 425, 20 OntWR 754 [app 
dism 3 OntWN 1509, 22 OntWR 571, 
3 DomLR 888]. 

52. Partnership books and state- 
ments see supra §8§ 963, 964. 


53. Evidence on accounting see 
supra §§ 959-962. : 
54. Lannan v. Clavin, 3.Kan. 17; 


Brigham v. Bicknell, 247 Mass. 412, 
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[§§ 971-976 


of lawyers which has made collections for the part- 
nership, he is not chargeable with the full amount 
collected, but only with such amount less the cus- 
tomary attorney’s fee for such services.°° 
[§ 973] (7) Debts of Firm to Partner. 


Where 


the firm is indebted to a partner individually on ac- 


Con- 


142 NE 51; Davis v. Bicknell, 244 
Mass. 352, 139 NE 490; Williams v. 
Lindblom, 68 Hun 173, 22 NYS 678 
[aff 142 N. Y.,682«mem;+37 NE 825 
mem]; Neudecker v. Kohlberg, 3 
Daly (N. Y.) 407; Werner v. Mitchell, 
(Tex. Civ. A.) 2 SW (2d) 477; Peck 
VierHunter, “(Tex oCrv., A.) 2389 SW 
106 [rev on other grounds (Commn. 
A.) 292 SW 1101]. See Fairfield v. 
Kreps, 33 PittsbLegJNS (Pa.) 407 
(property contributed to firm at 
fraudulent overvaluation). 

[a] Capital not contributed as 
partnership asset.—Where one part- 
ner was to contribute machinery and 
stock. in trade and the other one 
thousand dollars in cash and they 
were equal partners, the amount 
which the partner agreeing to pay 
cash failed to pay the firm was a 
part of its assets, and on dissolution 
was correctly stated in the account 
as an asset of the partnership. Brig- 
ham v. Bicknell, 247 Mass. 412, 142 
NE 51. 

[b] Debt is to firm and not to 
partner.— Where the contributions to 
capital have been unequal, although 
the partnership was an equal one, it 
is error to render judgment in favor 
of the partner who made the larger 
contribution against the partner who 
made the smaller contribution for the 
difference between such contribu- 
tions, for the debt of the latter part- 
ner is to the firm and not to his co- 
partner. Lannan vy. Clavin, 3 Kan. 
17 


[c] Business resulting in loss.— 
Where partners were obligated to 
contribute equally to the capital, and 
the partnership business resulted in 
a loss, in a suit for an accounting, 
each partner may be charged with 


the sum which he agreed to pay. 
Peck ve velunter: e(Mexi@ive CAa)= 22/89 
SW 106 [rev on other’ grounds 


(Commn. A.) 292 SW 1101]. 
55. See infra § 978. : 
56. Blun v. Mayer, 113 App. Div. 
247, -99| NYS 225 


57. Brownell v. Steere, 128 III. 
209s al ONG eS) ui Paltarco a wllerAntr ome he 
Young v. Potter, 150 Mich. 375, 114 
NW 215... 


[a] Litigation after dissolution.— 
Where continuing partners, on the 
dissolution of a firm, retained assets 
belonging to the retiring partner to 
meet a contingent liability that 
might be established against them, 
they were properly allowed expenses 
properly incurred in looking after 
the litigation involving the contin- 
gent liability. Young v. Potter, 150 
Mich. 875, 114 NW 215. j 

58. Magullion v. Magee, 241 Mass. 
360, 1385 NE 560. 

59. McComb v. McCaig, (Sask.) 
[1920] 1 WestWkly 508. 

[a] Tllustration.—The expense in- 


count of a matter not connected with the firm busi- 
ness, the partner should be credited with such debt.°* 

[§ 974] (8) Debts of Partner to Firm. 
counting each partner should be charged with all 
debts which he individually owes to the firm,®? and 
is properly charged with the full amount of such a 
debt, although the other partner has purchased the 
assets and accounts of the firm at a receiver’s sale.®* 

[§ 975] (9) Depreciation. 
as a contribution to the partnershif> enterprise, fur- 
nishes property to be used in the partnership busi- 
ness. he is not, as a rule, entitled to credit as against 
the partnership for depreciation of such property.®* 

[§ 976] (10) Entertainment of Customers, It 


On an ac- 


Where one partner, 


curred in bringing an action by the 
firm against some of the partners 
for an alleged debt due the firm can- 
not be allowed in the taking of a 
partnership account, where such ac- 
tion was wholly unnecessary and un- 
reasonable. McComb v. McCaig, 
(Sask.) [1920] 1 WestWkly 508. 

60. Robinson y. Welker, 138 Ark. 
334, 211 SW 181. 

61. Lewis v. Loper, 54 Fed. 237; 
Frierson v. Morrow, (Tenn. Ch. A.) 
48 SW 245. 


{a] Thus, a partner should be 
credited with a debt due him from 
the firm for services as receiver of 
another firm. Frierson v. Morrow, 
(Tenn. Ch. A.) 48 SW 245. 

{b] Transferred indebtedness.— 
On a partnership accounting one 
partner is entitled to credit himself 
with a firm debt transferred to: him 
by his father, and charged against 
him as an advancement. Lewis v. 
Loper, 54 Fed. 237. 

Woodruff, 63 


62. Ala.—Couch v. 
Ala. 466. 

Cal.—Clark v. Gridley, 41 Cal. 119. 
sue eee v. Sherman, 16 Fla. 

N. C.—Phelan v. Hutchison, 62 N. 
Cor uL6s. 93 Amp» 6022 

Or.—McCoy v. Crossfield, 54 Or. 591, 
104 P 423. 

W. Va.—Koelz v. Brinkman, 50 W. 
Va. 270, 40 SE 578. 

63. McCoy v. Crossfield, 


59D) 104 .P e423. 
Sale of partnership assets see in- 


fra § 988. 
64, Winnard v. Clinton, 239 III. 
320, 84 NE 261 [aff 135 Ill. A. 274]: 


Plumly’s App... \(Pa.) 6h Tate 728k 
Brewster v. Mattson, 142 Wash. 196, 
252 P-689. 

[a] Ordinary wear and tear.—On 
an accounting of a partnership en- 
gaged in street improvement work, 
a partner who owned a steam shovel 
which he furnished rent free to the 
partnership, title remaining exclu- 
Sively in him, is not entitled to com- 
pensation for depreciation thereof re- 
sulting from ordinary wear and tear. 
Brewster v. Mattson, 142 Wash. 196, 
252 P 689. 

[b] Share of profits received ag 
compensation for use;s—Where a part- 
nership agreement provided that one 
partner should receive one half of 


the profits as compensation for the : 


use of certain real estate and person- 
al property, he was not entitled, on a 
partnership accounting, to charge’ 
the partnership with a depreciation 
in the value of the personalty. Win- 
nard_ v. Clinton, 239 Ill. 320, 84 NE 
261 [Laff 135 Ill. A. 274] (so holding, 
although there was also an agree- 
ment that the owner of the property 
would, at a future time, sell a one- 
half interest therein to the other 


’ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


54 Or.. 


mikey 


§§ 976-977] 


has been held proper to deny any allowance of the 
expense of entertaining customers where the acting 
partner, who kept the books and incurred such ex- 
penses, made no charge therefor in his annual ac- 


eounts.°® 
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er disbursements or expenditures which he has made 
for the firm,°? including interest or, discount charges 
paid by him in connection with these matters ;°* but 
in ease the right to credit for any particular item 


is disputed, such credit may be allowed only where 


[§ 977] (11) Expenditures or Payments for 
Firm.®® A partner should be credited with all prop- 
partner, it not being made to appear, Y. 548. 
that such other partner was in de- Pa.—Murphy v. Murphy, 88 Pa. 
fault so far as the agreement to pur- | Super. 411. 
chase was concerned). Utah.—Sharp v. Sharp, 54 Utah 


{c] Erroneous charge to wrong 
partner.— Where the building, ma- 
echinery, and fixtures in and with 
which the partnership business was 
earried on belonged to defendant, 
who was allowed rent for their use, 
and the depreciation and cost of re- 
newal of the machinery were errone- 


ously charged to plaintiff on the 
firm Looks, such amounts, with in- 
terest, should be credited to plain- 


tiff on an accounting, but should not 
be added to the capital on which his 
shire of the profits was computed. 
Plumly’s App., (Pa.) 16 A 728. 

65. Thornton v. Proctor, Anstr. 
94, 145 Reprint 810. 

{a] MIllustration.—Plaintiff and de- 
fendant became partners in the wine 
trade under articles which provided 
that all profits and all expenses were 
to be equally shared, At that time 
they both lived in the house where 
the business was carried on, but sub- 
sequently defendant removed there- 
from. From that time on plaintiff 
managed the whole business and in 
so doing incurred considerable ex- 
pense in treating customers, which 
was necessary in that particular 
trade. Plaintiff kept a cash account 
of all profits and expenses and struck 
a balance every year but in such ac- 
count there was no charge for en 
tertaining customers and there was 
no proof that plaintiff had ever, dur- 
ing the partnership, demanded any 
allowance on that ground. It was 
held that no allowance for this ex- 
pense could be made, as there was no 
universal custom in the trade to 
make such an allowance to the ac- 
counting partner but the common 
practice was to insert a clause to 
that effect in the partnership agree- 
ment where it was intended that such 
allowance should be made, and there 
being no such agreement. the court 
could not make one. Thornton v. 
Proctor, Anstr. 94, 96, 145 Reprint 
810 (“If the plaintiff is entitled to 
any such allowance at all, he must 
claim it as being a gross article of 
expenditure for the co-partnership, 
and therefore it should have been in- 
cluded in the account; and the plain- 
tiff having struck a balance yearly 
without any such article in it, shall 
be concluded thereby’’). 

66. Audits see supra § 970. 

Counsel fees and expenses of liti- 
gation see supra § 972. 

67. Ala.—Garrett v. Robinson, 80 
Ala. 192. 

Cal.—Clark v. Gridley, 41 Cal. 119; 
Gandalfo v. Gandalfo, 66 Cal. A. 726, 


226°P 960; Freeman v. Donohoe, 65 
Cal. A. 65, 223 P 4381. 

ied Smith v. Brush, 11 Conn. 

D. C.—Consaul v. Cummings, 24 
App. 36. 

Ill.—Brownell v. Steere, 128 Ill. 
2095 21 NE 3. faff.29 Tle-A, 358]; 
ares eat vy. Stuart, 119 SW 

Md.—Morgart v. Smouse, 112 Md. 


65. 77 A137. 
Mass.—Fletcher v. Reed, 131 Mass. 


aa Harvey v. Varney, 104 Mass. 

Mich.—Hake v. Coach, 114 Mich. 
558, 72 NW 623; Feige v. Babcock, 
tol Mich. 538, 270) NW v7: Pierce jy. 


Pierce, 89 Mich. 223, 50 NW 851. 
Miss.—Lamb v. Rowan, 83 Miss. 


N. Y.—Van Bokkelen vy. Berdell, 
130 N. Y, 141, 29 NE 254; Judd Lin- 
seed, ete., Oil Co. v. Hubbell, 76 N. 


45, 85 S 427, 690. 


262, 180 P 580. 

*Va.—Robertson v. Read, 17 Gratt. 
(58 Va.) 544. 

Eng.—Burdon v. Barkus, 4 De G. 
KF. & J. 42, 65 EngCh 34, 45 Reprint 
1098, 3 Giffard 412, 66 Reprint 470. 

Ont.—Evans v. Jaffray, 9 OntWR 
125, 429; Storm v. Cumberland, 18 
Grant Ch. 245. 

“In this column of expenditures 
will be embraced any payment of 
partnership debts or liabilities, 
whether made with partnership or 
individual funds.” Garrett v. Rob- 
inson, 80 Ala. 192, 198. 

[a] Partnership treated as dis- 
tinct entity.—In the settlement of 
debts due the surviving partners for 
payments of partnership indebtedness 
after dissolution of the partnership 
by the death of a partner, the part- 
nership may be treated as an entity 
distinct from its members. Sharp v. 
Sharp, 54 Utah 262, 180 P 580. 


{[b] Payment of firm debt.—The 
amount of a personal check by a 
partner to pay a firm debt, which 


was applied to the debt, was prop- 
ly credited to that partner on the 
partnership accounting. Lamb sv. 
Rowan, 83 Miss. 45, 35 S 427, 690. 

{c] Money paid for insurance on 
firm property should be allowed ona 
partnership expense account in the 
final accounting. Lamb v. Rowan, 
83 Miss. 45, 35 S 427, 690. 

[d] Money paid for land for a 
partnership should be allowed as a 
credit on the firm expense account 
on the final accounting. Lamb v. 
Rowan, 83 Miss. 45, 35 S 427, 690. 

[e] Paying off encumbrances.— 
Where a partnership acquired land, 
title to which was taken in the name 
of one partner who paid off mort- 
gages thereon, he was entitled to 
eredit for the amount paid. Van 
Bokkelen v. Berdell, 130 N. Y. 141, 
148, 29 NE 254 (“If he has encum- 
bered the premises by another mort- 
gage, the plaintiff may be entitled to 
relief in reference thereto, but we do 
not understand that that fact would 
deprive the defendant of his right 
to be credited with the amount paid 
in satisfaction of the previous exist- 
ing mortgages’). 

{f] Development and sale of land. 
—A partner in a firm to purchase, de- 
velop, and sell lands, who pays a 
substantial sum in the effort to de- 
velop and dispose of lands which he 
subsequently sells, is entitled to a 
credit for such expenses in an ac- 
counting between himself and the 
copartner. Morgart v. Smouse, 112 
Md. 615, 77 A 1387. : 

{g] Expense in selling firm lands. 

—Where a partner required to ac- 
count to his copartner for moneys re- 
ceived from the sale of firm lands 
made a trade at a specified expense, 
and thereby doubled the value of the 
copartner’s interest in the net pro- 
ceeds of the sales of the firm lands, 
the partner is entitled to a credit 
for the amount expended. Harman v. 
Stuart, (Ky.) 119 SW 210. 
_ [h] Bonus paid.—On an account- 
ing of a partnership’ enterprise, 
whereby a bankrupt’s plant was 
bought and resold, one of the mem- 
bers was entitled to a credit for a 
bonus paid by him to procure release 
of a conditional seller’s claim on cer- 
tain machinery of the bankrupt. 
Goldman v. O’Hara, 164 Mich. 612, 
130 NW 352. 

[i] A partial payment made by 
an individual partner on a firm note 


it is shown that the expenditure was for firm pur- 
poses,*® and only to the extent that the payment 


which was finally taken up by the 
firm was properly credited to such 
partner on the accounting. Lamb v. 
Rowan, 83 Miss. 45, 35 S 427, 690. 

{j] Where a partner acquires title 
to a note executed by the partnership, 
he eo instante acquires a right to a 
credit as between him and his part- 
ner for its amount as so much paid 
upon a partnership debt. Morss v. 
Gleason, 64 N. Y. 204 [aff 2 Hun 31, 
4 Thomps. & C. 274]. 

{k] Foreign currency bonds.—In 
an action by a partner for an ac- 
counting, defendant claimed a credit 
for certain currency bonds delivered 
by him as an expense in the joint 
enterprise. The currency bonds were 
of no value except as transferable 
at a discount for gold bonds, some of 
which defendant held under the en- 
terprise, It was held that, although 
delivery of the currency bonds was 
not a proper credit as against plain- 
tiff, defendant’s account should not 
be surcharged with their face value, 
but the exchangeable equivalent in 
gold bonds should be added to the 
account of the gold bonds held by 


him. Hebblethwaite v. Flint, 115 
App. Div.) 597 L0l NMS e435 
[1] Expenditures which might 


have been avoided.—A partner who, 
while acting for the firm, incurred 
expenses in good faith, and under the 
belief that the same were for the 
best interests of the firm, is entitled 
to credit for the sums expended, al- 
though he incurred expenses which 
might have been avoided. Harman 
Vv. Stuart; ky.) 119 (SW °210: 

[m] A liquidating partner was en- 
titled to be credited with disburse- 
ments made by him from his own 
personal funds while engaged in liq- 
uidating the affairs of the partner- 
ship, although they were made after 
the expiration of the time during 
which the partnership was to con- 
tinue and after the action for an ac- 
counting was commenced. Riley v. 
Brown, 72 Cal. A, 468, 237 P 838. 

[n] Payment on behalf of partner. 
—A partner is entitled to credit for 
a partnership bill paid by ‘his father 
in his behalf. Gandalfo vy. Gandalfo, 
66 Cal. A. 726, 226 P 960. 

68. Marcum v. Marcum, 154 Ky. 
401, 157 SW 1101; Fletcher v. Reed, 
131 Mass. 312; Bundy v. Youmans, 44 
Mich. 376, 6 NW 851. 

[a] Interest paid by a partner on 
a note executed by him for the bene- 
fit of the firm is properly allowed as 
a credit. Hake v. Coach, 114 Mich. 
558, 72 NW 6238. 

{b] Interest paid on loan.—Where 
a firm agreement did not prohibit 
the borrowing of money to carry on 
the firm business, payment of inter- 
est on a loan was a proper charge 
against the firm, and a partner pay- 
ing interest could be reimbursed out 
of _the firm assets, in default of 
which the copartner must account 
for such proportion thereof as his 
interest may be. Marcum vy. Mar- 
cum, 154 Ky. 401, 157 SW 1101. 

{[c] UWsurious interest paid.— 
Where payment of usury by a part- 
ner during the life of the copartner 
on money borrowed by the firm was 
not a breach of good faith, payment 
of usury on the same debt after the 
death of the copartner was proper, 
and the partner was entitled to credit 
therefor in the settlement of -the 
firm accounts. Mareum y. Marcum, 
154 Ky. 401, 157 SW 1101. 

_ Allowance of interest on account- 
ne gore see infra § 978. 

Pl Wee i—— Vain Dine av. i 
142 Fed. 613. Fie 


Ky.—Grubbs v. MclIlvain, 36 Sw 
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was reasonable and proper.*® <A partner who com- 
promises a firm debt is to be credited with only the 
amount which he has paid.7+_ A lump sum charge 
for expenses, which is disputed, will not be allowed 
where the items of expenditures are not given,** and 
the partner claiming the credit fails or refuses to 
make a satisfactory explanation of the charge.7* A 
partner required to account to his copartner for 
moneys received on the sale of firm lands, who is 
‘charged with only the net sum realized, is not entitled 
to credit for sums paid as commissions for making 
the sales.7* A partner who has improperly made 
payments out of firm funds should be charged with 
the amount of such payments,‘® but where money 
not belonging to the partnership has been, through 
mistake, deposited in the partnership bank account, 
a partner who has checked out the amount is not 
liable to account therefor to the firm.*® <A statement 
of an accounting partner which shows repayment 
from the firm funds of money borrowed by him for 
the firm should show that the firm received the mon- 
ey so borrowed,*? but the item may be allowed, al- 
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though not shown by such account, where the fact 
that the money was borrowed and advanced to the 
firm is otherwise shown.*§ 

Claim barred by limitations. A partner cannot be 
allowed credit for alleged payments made for the 
benefit of the firm where his claim therefor was 
barred by limitations before the suit for an account- 
ing was commenced.'® 

Laches with respect to the assertion of a surviv- 
ing partner’s claim for payments made by him may 
preclude the successful assertion thereof.*° 

Payment as part of scheme to defraud. It has 
been: held that, where partners make advances to 
pay a note which is a firm debt, they are entitled to 
eredit therefor, although the payment was made as 
a part of a scheme between the paying partners and 
third persons to defraud a copartner.*+ ; 

Denial of partnership. It has been held that de- 
fendant partners may be denied credit for expenses 
incurred by them in relation to the management of 
the partnership property, even though such expenses 
were necessary, where, in the accounting action, they 


16, 18 KyL 383. 
' Mich.—Hake v. Coach, 
558;°72 NW 623. 

Pa.—Underdown v. Underdown, 279 
Pa. 484, 124 A 159; Willock v. Dubbs, 
32 PittsbLegJNS 250. 

Va.—Dixon v. Paddock, 104 Va. 387, 
51 SE 841. 

[a] Expenditures before forma- 
tion of partnership.—In an account- 
ing of a partnership which was 
formed for the purpose of fulfilling a 
contract which had been obtained by 
one partner, such partner was not 
entitled to credit for his expenditures 
prior to the formation of the part- 
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nership in securing such contract. 
Willock v. Dubbs, 32 PittsbLegJNS 
(Pa.) 250. 


[b] Expenditures must be bene- 
_ficial.—On a partnership accounting, 
a partner is not entitled to credit for 
expenditures made by him which he 
deemed necessary and proper, unless 
it is shown that they related to the 
common undertaking and were in 
some way beneficial to the partner- 


ship. Van Tine y. Hilands, 142 Fed. 
613. 
[c] Payment for place in firm.— 


-The partnership cannot be charged 
with an amount paid by one partner 
to another for a place in the firm. 
Grubbs v. Mellvain, 36 SW 16, 18 
Keyl 3383.7 ¥ 

{d] Office expenses.—Where the 
active partner of a firm conducted, 
in the firm’s general office, a private 
competing business amounting in vol- 
ume to two thirds of the business of 
the office, he was not entitled to 
charge the firm with the entire cost 
of salaries and office expenses. Dix- 
on v. Paddock, 104 Va. 387, 51 SE 841. 

fe] Insurance premiums.—Where 
partners have conspired with third 
persons to defraud a copartner by 
transferring the firm property to cor- 
porations, amounts paid by defend- 
ants for insurance premiums on the 
property after its transfer, or for re- 
pairs, should not be allowed to them 
on setting aside the transfer, since 
such expenditures were for their own 
benefit. Lovejoy v. Bailey, 214 Mass. 
134, 101. NE 63. 

70. Toll v. Lewis, 136 Ark. 318, 
206 SW 442; Townsend vy. Meyers, 
142 App. Div. 851, 127 NYS 451 [mod 
on other grounds 123 NYS 1075]; 
Evans v. Jaffray, 9 OntWR 125, 429. 

[a] Agents’ fees on sale of land.— 
In an accounting of a partnership for 
the purchase and sale of land the 
active partner cannot charge the part- 
nership with the services of two 
agents on a sale, a fair fee for one 
agent being all that he is entitled 


to charge thespartnership with. Toll 
v. Lewis, 136 Ark. 318, 206 SW 442. 

[b] Law partnership.—In an ac- 
tion by an attorney against his for- 
mer partner for one half of the fee 
in a damage action, a payment by 
defendant to outside counsel retained 
without plaintiff's consent cannot be 
charged by defendant as disburse- 
ments; but medical expert fees paid 
out by defendant are proper disburse- 
ments to be credited to him, where 
they were largely instrumental in 
obtaining the settlement. Townsend 
v. Meyers, 142 App. Div. 851, 127 NYS 
1OreL on other grounds 123 NYS 

Oo}. 

[ec] Payment for services.—A 
partner who reasonably and prudent- 


ly, although without the knowledge 
of his copartner, pays a third person 
for services rendered in connection 
with a partnership transaction, is en- 
titled, on an accounting, to be cred- 
ited with a reasonable sum, but must 
himself bear any excess of what he 
paid over the sum determined as rea- 
sonable. Evans y. Jaffray, 9 OntWR 
125, 429. 

71. Filbrun v. Ivers, 92 Mo. 388, 
4 SW. 674. 

72. Willard v. Bullen, 41 Or. 25, 
67 PP) 924, 68 R422. 

73. Willard v. Bullen, 41 Or. 25, 
67 P 924, 68 P 422. 

74 Harman v. Stuart, (Ky.) 119 
SW 210. 

75. Ruggles v. Buckley, 23 F. (2d) 
230; Yetzer v. Applegate, 83 Iowa 726, 
50 NW 66; Snyder v. Seaman, 157 N. 
Y. 449, 52 NEI 658. 

[a] Distribution to outside invest- 
ors.—In a suit for a partnership ac- 
counting a decree charging the liqui- 
dating partner with the amount of 
assets of the partnership distributed 
to outside investors in partnership 
trust lands is proper where the con- 
tract with the investors did not re- 
quire payment of the amounts dis- 
tributed and such amounts should 
have been retained as partnership 
profits, especially where the evidence 
shows that the interests of the out- 
side investors had been very large- 
ly acquired by the liquidating part- 
ner and another person who was his 
employee and intimate associate, such 
interest being carried on the books 
in the names of the original invest- 


Soi Ruggles v. Buckley, 23 F. (2d) 
+ [b] Individual taxes of a partner 


paid out of the funds of the partner- 
ship are to be charged against such 
partner on an accounting of the as- 
sets of the firm. Snyder v. Seaman, 
157 N. Y. 449, 52 NE 658. 

[c] Usurious notes.— Where a 


partner has paid firm notes: which are 
void for usury, he is properly charged 
with the amount so paid. Yetzer v. 
Applegate, 83 Iowa 726, 50 NW 66. 

76. Byassee v. Evans, 143 Ky. 415, 
136 SW 857. 

[a] Tlustration.—Where, through 
mistake, there was deposited in the 
firm bank account money belonging 
to another firm composed of plaintiff 
and a third person and plaintiff 
checked out such amount, he was not 
liabie to account therefor to the firm. 
Byassee v. Evans, 143 Ky. 415, 136 
SW 857. ‘ 

5 Lhe Riser v. Riser, 140 La. 1090, 74 


78. Riser v. Riser, supra. 

79. Flynn v. Seale, 2 Cal. A. 665, 
84 P 263 (payments made more than 
two years prior to commencement of 
the action were barred by limitations 
and could not be the basis of a coun- 
terclaim or cross complaint). - 

80. Wade v..Clower, 297 Fed. 463. 

[a] Illustration.—A partner hav- 
ing died, suit for settlement of the 
partnership affairs was commenced 
Jan. 7, 1921, and an answer was filed 
Sept. 30, 1921. An order appointing a 
master to take and state the account 
was filed Jan. 238, 1922, and, after 
taking voluminous testimony, the 
master made his report on Oct. 12, 
1922. Exceptions were filed by all 
parties, and these exceptions were 
passed upon by the court on March 
17, 1923. On April 15;-1928, the mat- 
ter was re-referred to another master, 
to state the debt to a creditor and to 
take testimony and report reasonable 
attorney’s fees. The latter master 
took a large amount of testimony and 
made his report on Oct. 1,°1923. Ex- 
ceptions were filed and were passed 
upon by the court on Nov. 8, 1923. 
In January, 1924, the surviving part- 
ners presented a motion for leave to 
prove additional payments by them, 
and it was held that the motion was 
made too late and should be denied. 
Wade v. Clower, 297 Fed. 463, 464 
(“it is and was the duty of the sur- 
viving partners to,.make before the 
masters a full, true, and correct ac- 
counting of the partnership affairs 
and the acts and doings of survivors. 
. . . Certainly there was ample time 
between the appointment and making*® 
the report for them to have done so. 
._.. It is now too late for the sur- 
viving partners to claim that these 
items were only recently discovered. 
As trustees, their books should have 
shown the items of expended amounts 
of the trust fund, and it was their 
tety ee kept them’’). 

nb Ovejoy v. Baile 214 M t 
134, 101 NE 63. Me hie 
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absolutely denied, under oath, that there had ever 
been a partnership and maintained this position at 
all times during the trial and until the filing of their 


brief on appeal.®? 
[§ 978] (12) Interest.®* 


court.§+ 


82. Freeman v. Donohoe, 65 Cal. 
A. 65, 223 P 431. 
83. Cross references: 
Allowance as between partners see 
supra § 876. 
Ase ee see Interest 33 C. 


Interest or discount paid by partner 

see supra § 977. 

84. Lamb v. Rowan, 83 Miss. 45, 35 
S 427, 690. 

[a] When interest properly denied. 
—On a partnership accounting no in- 
terest should be allowed where, even 
after the evidence was in, it was dif- 
ficult to state with accuracy a cor- 
rect partnership account, and there 
was no point during the whole pe- 
riod that could be equitably fixed as 
the time when interest should be 
charged, as the accounting shifted 
from one set of balances to another, 
and the first report of the master 
was set aside by the chancellor, and 
his second report was materially mod- 
ified on both sides of the accounts, 
and finally the balances found by the 
chancellor were changed by the su- 
preme court on appeal, and different 
balances directed to be struck. Lamb 
v. Rowan, 83 Miss. 45, 35 S 427, 690. 

85. Lamb v. Rowan, supra; Rodg- 
ers v. Clement, 162 N. Y. 422, 425, 56 
NE 901, 76 AmSR 342. 

“A partner may loan money to the 
firm of which he is a member, and 
when he does his right to interest is 
to be determined in the same way as 
that of any other creditor. In such 
cases the general rule is to allow in- 
terest upon the advances, although 
there was no express agreement by 
the firm to pay it, in the absence of 
some agreement to the contrary, ex- 
press or implied. The right to inter- 
est, or an agreement to pay or allow 
it, is to be implied in such cases with- 
out any express promise, as in like 
transactions between parties holding 
no partnership relations to each oth- 
er.’ Rodgers v. Clement, supra. 

@6. Kirkwood v. Smith, 132 App. 
Div. 758, 117 NYS 686. 

[a] Allowance -to both partners 
proper.—In an action against a sur- 
viving partner for an accounting, if 
one partner is allowed interest on his 
share of the profits that are not with- 
drawn from the business, the copart- 
ner should also be allowed interest. 
Kirkwood v. Smith, 132 App. Div. 758, 
117 NYS 686. 

87.- Buckley v. Kelly, 70 Conn. 411, 
39 A 601; Snell v. Taylor, 182 Ill. 478, 
55 NE 545 [aff 79 Ill. A. 462] (de- 
fendant not charged with interest, 
because of plaintiff's laches); Ran- 
dolph v. Inman, 172 Ill. 575, 50 NE 
104; Moore v. Rawson, 185 Mass. 264, 
70 NE 64. 

[a] In Pennsylvania the tendency 
is not to charge the debtor partner 
with interest,‘in the absence of spe- 
cial circumstances, or of an agree- 
ment therefor. Brenner v. Carter, 203 
Pa. 75, 52 A#178. 


The allowance or disal- 
lowance of interest is within the discretion of the 
A partner may be allowed interest on 
money which he has advanced to the firm®® or on 
profits not withdrawn,’® and may be charged with 
interest on a liquidated indebtedness to the firm,*? 
especially if it results from the wrongful abstrac- 
tion of firm property,’® on money belonging to the 
firm which he has withheld,*® on withdrawals from 
the firm assets in excess of his share,®® and on the 
unpaid portion of his agreed contribution to the 
firm capital up to the date of dissolution.®+ 
a partner required to account for moneys received 
from the sale of firm lands was not charged with 
interest, he may be denied interest on his claim for 
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Where 


with a loss of 


88. Porter v. Long, 136 Mich. 150, 
98 NW 990. , 

89. Smith v. Hovland, 11 F. (2d) 9 
[certiorari den 271 U. S. 686 mem, 46 
SCt 6388 mem, 70 L. ed. 1151 mem]; 
McKleroy v. Musgrove, 203 Ala. 603, 
84 S 280. > 

[a] Deposit to individual credit.— 
In proceedings for an accounting by 
the successors of a deceased partner 
against the surviving partner, a 
charge against the surviving partner 
for interest to date of settlement on 
firm funds deposited in a bank to his 
individual credit and drawn against 
for individual use was held suffi- 
ciently to compensate plaintiffs, and 
to satisfy the demands of equity. 
McKleroy v. Musgrove, 203 Ala. 603, 
84 S 280. 

[b] Retaining proceeds of sale.— 
A partner who has retained the pro- 
ceeds of sale of firm property which 
he received five years after dissolu- 
tion is chargeable with interest there- 
on, notwithstanding he brought suit 
for accounting soon after paying out 
certain. Sums in settlement of firm 


debts to himself personally. Smith 
v. Hovland, 11 F. (2d) 9 [certiorari 
den 271 U. S. 686 mem, 46 SCt 638 


mem, 70 L. ed. 1151 mem]. 

[c] Personal representatives, on 
an accounting of partnership property 
sold by their decedent as surviving 
partner, are chargeable only with 
simple interest where they did all pos- 
sible to facilitate the accounting. 
Grant v. Fletcher, 283 Fed. 243. 

[d] Money segregated as firm 
funds.—Where a partner has collect- 
ed money due to the firm, after disso- 
lution thereof, and has deposited it in 
a bank where it was set apart as the 
money of the firm and was capable 
at any moment of complete and ready 
identification, and he did not use any 
portion of such money for his own 
personal benefit and was not respon- 
sible for a delay in the accounting, 
he should not be charged with inter- 


est on the fund. Holloway v. Turner, 


61 Md. 217. 

90. Ferguson v. Cripps, 87 Conn. 
241, 87 A 792. 

91. Davis v. Bicknell, 244 Mass. 


352, 139 NE 490; Scott v. Prescott, 
69 Mont. 540, 223 P 490. 

[a] Alternative method held er- 
roneous.—In a suit for an accounting 
of a one-third interest in a dissolved 
partnership, such interest being evi- 
denced by plaintiff's note, a portion of 
which was unpaid, where it appeared 
that only a portion of the net income 
of the partnership reported by de- 
fondant copartner’in paying the fed- 
eral income tax was actual cash, it 
was error, in arriving at the net 
amount due from defendant to plain- 
tiff, to allow the latter a credit on 
his note of one third of all amounts 
reported as net income for different 
years, and then to charge back and 
deduct those various sums from what 
was found to be the value of plain- 


| 
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expenses incurred, on its appearing that the interest 
on one sum would balance the interest on the othe 
Where, in a settlement of the interest of a deceased 
partner, his executrix was entitled to have the sums 
expended by the surviving partner in matters wholly 
foreign to the partnership affairs charged against 
him, such charges might be made without interest, 
where each of the partners thus drew from the 
partnership assets in which they were jointly inter- 
ested, and each knew the other was doing so.°* 

[§ 979] (18) Living Expenses of Partner. 
absence of any agreement therefor,°* a partner is 
not entitled to credit for, or to charge the firm with, 
‘his living expenses or maintenance.°® 

[§ 980] (14) Losses. 
with the amount of losses which have been sustained 
by the firm through his failure properly to perform 
his duties as partner,®® and also, it has been held, 


y.92 


In. the 


A partner may be charged 


ascertainable profits which would 


tiff's one third of personal property 
on the date of dissolution, but in ar- 
riving at the amount due plaintiff 
in the accounting he should have 
been charged, after allowing credits 
previously made on the note by de- 
fendant, with the agreed interest on 
the balance unpaid to the date of dis- 
solution. Scott v. Prescott, 69 Mont. 
540, 223 P 490. : 


92. Harman v. Stuart, (Ky.) 119 
SW 210. 
98. Underdown v. Underdown, 279 


Pa. 484, 124 A 159. 

94. See cases infra note 95. 

95. Trigg v. Shelton, (Tex. Commn. 
A.) 249 SW 209 [mod (Civ. A.) 226 
SW 761]; -Marks v. Reed, 94 Wash. 
446, 162 P 546. 

[a] Where a partnership contract 
was silent as to maintenance of any 
of the contracting parties, and such 
an item was denied allowance by the 
managing partner, the right of reim- 
bursement therefor under a dissolu- 
tion agreement, expressly providing 
that the rights of the parties should 
be governed by the original agree- 
ment, was foreclosed. Trigg v. Shel- 
ton, (Tex. Commn. A.) 249 SW 209 
[mod (Civ. A.) 226 SW 761]. 

[b] Value of board.—A partner 
is not entitled to an allowance for the 
value of boarding himself while work- 
ing for the firm where this is not 
within the terms of the contract. 


pane v. Reed, 94 Wash. 446, 162 P 


pe Conn.—Gillett v. Hall, 13 Conn. 
Ill. Randolph v. Inman, 71 Ill. A. 


176 (no loss to firm shown, hence 
partner is not to be charged). 
Iowa.—Webb v. Fordyce, 55 Iowa 


11, 7 NW 385. 
Ky.—City Nat. Bank vy. McCandless, 
207 Ky. 56, 268 SW 825. 


La.—Richard v. Mouton; 109 La. 
465, 33 S 568. 
Mich.—Webber vy. Webber, 146 


Mich. 31, 109 NW 50. 
feo J.—Jessup v. Cook, 6 N. J. L. 

N. Y.—Kennett v. Hopkins, 58 App. 
Div. 407, 69 NYS 18 [aff 174 N. Y. 545 
mem, 67 NE 1084 mem]. 

Pa.—Lyons v. Lyons, 207 Pa. 7, 
56 A 54,99 AmSR 779; Devall v. Bur- 
bridge, 6 Watts & S. 529. 

W. Va.—Moore v. Wheeler, 10 W. 
Va. 35. : 

[a] A partner who undertakes the 
collection of accounts must show why 
he has not collected them, or he will 
be charged with them. Richard y. 
Mouton, 109 La. 465, 33 S 563. 

{b] Failure to notify insurer of 
transfers.— Where a refusal of a com- 
pany insuring a vessel to pay the face 
of the policy on its destruction by 
fire was due solely to the wrongful 
failure of part owners to give notice 
of transfers of, and mortgages on, 
their interests, the court properly 
charged the interests of such part- 
ners with the loss so occasioned. 
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have been made but for his default in ‘connection 
But a partner should not 


with the firm business.°®? 
be charged with a loss which was 


honest mistake on his part and did not involve any 
violations of duty;®* nor can a liquidating partner - 
be charged with the amount of a debt which he failed 
to collect where it does not appear that such debt 


could have been collected.®® 


[§ 981] (15) Partner Conducting Business as In- 
If one partner has excluded his copart- 
ner from the business, or has taken the assets and 
assumed the payment of the debts out of such as- 
sets, he is to be charged with the receipts from the 
business and credited with the legitimate expenses 
of conducting and closing it, and any balance is to 


dividual. 


be divided as profits.t 


[§ 982] (16) Partnership Funds or Property Re- 
Kach partner should be charged 
with whatever partnership funds or property have 
In a suit for an accounting 


ceived by Partner. 


come into his hands. 


City Nat. Bank v, McCandless, 207 Ky. 
56, 268 SW 825. 

{el Depreciation of currency.—A 
partnership between a citizen of the 
United States and citizens of Ger- 
many was dissolved by the war be- 
tween the two countries, and the Ger- 
man assets were cared for by the Ger- 
man partners during the period of 
nonintercourse, but lost much of their 
value solely on account of the great 
depreciation of German currency. 
The American assets in the posses- 
sion of the American partner pre- 
served their original monetary value. 
On an accounting it was held that 
the failure of the German partners to 
liquidate the German assets, and their 
continued use of them in the business 
during the war, were not grounds for 
holding them as purchasers of the 
interest of the American partner as 
of the date when war was declared, 
their conduct not having been hostile 
or inconsistent with an honest effort 
to administer the property to the best 
advantage of all concerned, and the 
continuance of the business not hav- 
ing occasioned any loss. It was fur- 
ther held that the loss due to depre- 
ciation of German currency during 
the period of nonintercourse was an 
incluctable consequence of the war 
and must be borne by all the part- 
ners in proportion to their partner- 
ship 
partners should be charged with the 
American partner’s share in the Ger- 
man assets at the exchange value of 
the German mark on July 14, 1919, 
the date of the war trade board regu- 
lation restoring the right of commer- 
cial intercourse between citizens of 
the two countries, when settlement of 
the partnership first became lawful, 
rather than at the exchange value at 
the time of accounting. Sutherland 
vy. Mayer, 271 U.S. 272, 46 SCt 538, 70 
L. ed. 948 [rev 1 F. (2d) 419]. 

97. McComb v,., McCaig, (Sask.) 
[1920] 1 WestWkly 508. 

[a] Refusal to do work.—Where 
the majority partners in a threshing 
machine syndicate improperly re- 
fused to do some threshing, and asa 
result the firm lost the profits which 
could have been made thereon, the 
majority partners were held respon- 
sible to the firm. McComb v. Mc- 
Caig, (Sask.) [1920] 1 WestWkly 508. 

98. Day v. Lockwood, 24 Conn. 
Leon Exch. Bank v. Gardner, 
104 Iowa 176, 73 NW 591; Hollister 
v. Barkley, 11 N. H. 501. 

99. Lyons v. Lyons, 207 Pa. 7, 56 
A 54, 99 AmSR 779. 

[al ,insolvent debtor.—Where a 
debtor’*to the partnership was insol- 
vent at the time of dissolution of the 
firm and thereafter, a_ liquidating 

partner cannot be surcharged with 
the debt where no demand was made 


185; 
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due solely to an 


Where 


[§§ 980-983 


between former partners and to settle title to land 
acquired by each, where, notwithstanding title to 
land was taken in the name of one of the partners, 
it was improved with firm funds and treated as firm 
property, it should be regarded as belonging to the 
firm, and the partner selling it and using the pro- 
ceeds charged therewith.* 
partnership insures a partner for the 
benefit of the firm and it is dissolved, 
not liable to the firm for a premium voluntarily 
paid, unless he ratified the‘transaction, and retained 
any benefit thereof, or if there was any agreement 
that the partnership was to pay the premium.* 

[§ 983] (17) Services to Partnership. 
rily, a partner cannot be allowed credit, in a part- 


insured is 


Ordina- 


nership accounting, for any services performed for 


‘on him to sue the debtor and there is 
no evidence that the debt could have 


been collected by legal process. 
Lyons v. Lyong, 2Q7..Pas7, 11, 56 A 
54, 99 AmSR 779 (“He can only be 


held liable for the loss, if any, upon 
proof that he has been culpably neg- 
ligent’’). 

1. Howell v. Harvey; 5 Ark. 270, 
39 AmD 376; Dale v. Hogan, 39 Mo. 
A. 646; Koelz v. Brinkman, 50 W. 
Va. 270, 40 SE 578. 

Ala.—Garrett v. Robinson, 80 
Ala. 192. 

Conn.—Gillett v. Hall, 13 Conn. 426. 

Ky.—Archer v. Barry, 62 SW 485, 
23 KyL 12; Green v. Watkins, 1 Ky. 
Op. 430. 

Mass.—Arnold_ v. 230 
Mass. 441, 119 NE 776. 

Miss.—Lamb v. Rowan, 83 Miss. 45, 
35 S 427, 690. 

N. Y.—McCall v. Moschowitz, 14 
Daly 16, 1 NYSt 99, 10. NYCivProc 


ree Neudecker v. Kohlberg, 3 Daly 


Maxwell, 


interests and that the German 


N. D—Lay v. Emery, 8 N.’D. 515, 
79 NW 1053. 

Pa.—Murphy v. Murphy, 88 Pa. Su- 
per. 411. 

Philippine.—Martinez v. Ong Pong 
Co., 14 Philippine 726. 


Wash.—Bingham vy. Keylor, 25 
Wash. 156, 64 P 942. 
Wis.—Hart v. Hart, 117 Wis. 639, 


94 NW 890. 
Eng.—Fereday v. Wightwick, 1 
Russ. & M. 45, 5 EngCh 45, 39 Reprint 


18,, Tamil. 250, 12 EngCh 250, 48. Re- 
print 100. 
[a] “his will include all collec- 


tions and cash sales 'made by each, 


and all partnership effects used by 
each or converted or applied to in- 
dividual purposes, or applied with his 
approval or ratification to his indi- 
vidual uses or debts.” Garrett v. 
Robinson, 80 Ala. 192, 193. 

[b] Good debts due to a partner- 
ship may be charged to one of the 
firm where he has consented to:that 
charge or where, by taking and keep- 
ing the books and evidence of debts 
to the firm, he has assumed a right 
and incurred a responsibility justify- 
ing such a charge. Lee v. Lash- 
brooke, 8 Dana (Ky.) 214. 

[c] Excessive compensation,— 
Where a partner who, under the part- 
nership agreement, was to receive a 
certain compensation for devoting 
his whole time to managing the busi- 
ness has retained such compensation 
although he devoted only a part of 
his time to the business, he should 
be charged with overdrawing his ac- 


count. Lay v. Hmery, 8 N. 515, 
79 NW 10538. 
{d] Lumber sold to a partner and 


that sold to other persons and charged 
to him was properly included in the 


\gross amount of the sales of lumber 


the partnership,® although it is, of ‘course, otherwise 
as to services for which, according to the partner- 
ship agreement, he was to receive compensation apart 


fixed by the master on the final ac- 
counting, where such sales were 
charged to the partner as such on his 
account rendered. Lamb v. Rowan, 
83 Miss. 45, 35 S 427, 690. 

[e] Money misappropriated by a 
partner’s son, who was an agent of 
the firm, should not be charged 
against the partner. Archer vy. Bar- 


TY, .62, SW. 4855523) Kyo t2) 
[f] Possession or control not 
shown.—It is improper to charge 


partners with property which it is 
not made to appear was ever in their 
possession or control. Gillett v. 
Hall, 13 Conn. 426. 

[g] -Valuation of corporate stock. 
—In determining the value of cor- 
porate stock having no market value 
it was proper for the master to find 
what the stock was worth to defend- 
ant, who sought direction and con- 
trol of a successful business through 
its ownership, and to take into ac- 
count all the elements which made 
the stock valuable to him for any 
purpose, and also to consider subse- 
quent earnings of the corporation 
where it was controlled by the same 
person and engaged in the same un- 
dertaking, which was a substantial 
continuation of the business as it 
existed at the timre as of which its 
value was to be determined, Arnold 


ae aa 230 Mass. 441, 119 NE 

3. Smith v. Smith, 179 Iowa 1365, 
160 NW 756. 

4 Ragland v. Lassiter-Ragland, 
Inc., 174 N.C. 579, 94° SH 100) LRA 
LOLSB ses. 

5. Consaul v. Cummings, 24 App. 
(D. C.) 36; .Arnold v. Maxwell, 223 
Mass. 47, 111 NE 687; Lovejoy v. 
Bailey, 214 Mass. 134, 101 NE 63; 


Whittle v. McFarlane, 1 Knapp 311, 
12 Reprint 338. 

[a] Collection of debts.—A part- 
ner cannot make a charge against his 
firm for his services in collecting 
firm debts. Whittle v. McFarlane, 1 
Knapp 311, 12 Reprint 338. 

[b] Agreement to attend to legal 
matters.— Where a partner has, by 
the partnership agreement, under- 
taken to attend to legal matters con- 
nected with the enterprise, but has, 
without the knowledge of the other 
partner, received payments for such 
services, he is chargeable with the 
amounts so received. Arnold v. Max- 
well, 223 Mass. 47, 111 NE 687. 

[ec] A surviving partner is not 
entitled to credit for extra compen- 
sation for services rendered after 
his partner’s death where no unusual 
services were performed and it was 
not contemplated by the partners 
that the deceased partner should as- 
sist in the matter to which the sery- 
ices related. Consaul v. Cummings, 
YAS AD Del elo te ois 


——— 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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from his interest in the profits;® and it has been 
held proper to allow compensation for services which 
were not contemplated by the partnership agree- 
ment.* 

Salaries as corporate officers. In a suit against 
plaintiff’s former partners and others for an ac- 
counting of partnership property claimed to have 
been fraudulently transferred by plaintiff’s copart- 
ners to corporations, the individual defendants will 
not be charged with money received from the corpo- 
rations as salaries as corporate officers while man- 
aging the property fraudulently conveyed and com- 
mingled with other property, if such salaries were 
paid in good faith and were not excessive.*® 

[§ 984] (18). Taxes. A partner is entitled to 
credit for taxes paid by him on firm property,® and 
hence, money given to him for the payment of firm 
taxes and used by him for that purpose need not be 
charged against him on the final accounting.1° A 
partner who has furnished the outfit for performing 
work carried on by the partnership, retaining title 
thereto in himself, cannot charge the partnership 
with taxes accruing against the outfit while used 
in such work;'? but where one partner personally 
guaranteed the payment of taxes on equipment 
owned by the other partner and used rent free in 
the partnership work, in order to secure its release 
for such work, it was proper to credit him with the 
amount paid and to charge the partner owning the 
equipment with such amount.t? Where a partner- 
ship between an American citizen and German cit- 
izens was dissolved by war between the two coun- 
tries, taxes levied by the German government on the 
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share of the American partner in partnership as- 
sets in Germany and paid by the German partners 
during the war were chargeable to the American 
partner in a settlement of the partnership.*® 

[§ 985] (19) Voluntary Payments to Partner by 
Third Person. A partner is not obliged to account 
to the firm for voluntary payments made to him as 
an individual by a third person with whom the part- 
nership did business.1* 

[§ 986] (20) Effect of Agreements between Part- 
ners. Agreements affecting charges or credits, made 
by the partners in the original articles of partner- 
ship!® or upon intermediate settlements,!® will, if 
made in good faith,1” be recognized and enforced on 
the partnership accounting, even though they call 
for a departure from the rules which would other- 
wise control.t® 

[§ 987] b. As between Partners Individually. 
The princivles governing the determination and dis- 
position of the shares of the partners in the firm as- 
sets have already been considered,’® and charges 
and credits upon a partnership accounting are sub- 
ject thereto.2° Upon a partnership accounting the . 
master may consider and adjudicate on a claim of 
one of the partners for damages resulting from the 
misconduct of the other partner, which occasioned 
the dissolution of the partnership before the expira- 
tion of the term fixed.24. Where a partner has ex- 
pressly consented that his share of the profits be 
invested in property, title to which is taken in the 
name of his copartner, he cannot complain of sueh 
investment as a conversion.?? Where, other mat- 
ters being fully accounted for, it appears that one 


6. Right to compensation for serv- 
ices generally see supra § 230. 

7. Duley v. Duley, 129 Wash. 663, 
225 P 401. 

[a] Tllustration.—Where a _ part- 
nership was of a purely business and 
speculative character, and it was 
not originally contemplated that ei- 
ther partner should. render such 
service as actual working of land, 
and credit had been given for prior 
services rendered by one _ partner 
when he was apparently sole active 
manager, an award to the other part- 
ner of credit, measured by a monthly 
wage, for services of him and his 
wife in working a farm, which was 
then practically the entire partner- 
ship possession, was proper. Duley 
v. Duley, 129 Wash. 663, 225 P 401. 

8. Lovejoy v. Bailey, 216 Mass. 
409, 103 NE 917; Lovejoy v. Bailey, 
214 Mass. 134, 101 NE 63. 

9. Lovejoy v. Bailey, supra; Lamb 
v. Rowan, 88 Miss. 45, 35 S 427, 690. 

[a] Setting off _taxes.— Where 
partners conspire with third persons 
to defraud a copartner by trans- 
ferring the firm property to corpora- 
tions, and the transfer is set aside 
as fraudulent, the amount paid for 
taxes upon firm real estate and ma- 
chinery included in the _ transfer 
should be allowed as an_ offset 
against rent and depreciation. Love- 
joy v. Bailey, 214 Mass. 134, 101 
NE 63. 

10. Lamb v. Rowan, 83 Miss. 45, 
385 S 427, 690. ; 


11. Brewster v. Mattson, 142 
Wash. 196, 252 P 689° (outfit for 
street improvement work). 

12. Brewster v. Mattson, supra 
(firm engaged in street improvement 
work). 

13. Sutherland v. Mayer, 271 U. 


S. 272, 46 SCt 538, 70 L. ed. 943 [rev 
t-E. (2d) 419]. 


14. Scott vs Thompson, (Mo.) 222 
Sw 115. 
[a] Contribution to office ex- 


penses.—Where it was defendant 
partner’s duty, as between the part- 
ners, to keep the books and do the 
office work, and a contract of the 


partnership with a railroad for which 
it was constructing a road did not 
obligate the railroad to pay any 
of the bookkeeping or office expenses, 
and for some reason it saw fit to pay 
defendant a certain amount to cover 
the expense incumbent on him alone, 
the other partners were entitled to 
no part of such money, in an action 
for an accounting after dissolution. 
ae v. Thompson, (Mo.) 222, SW 
Ds 
Iowa.—Levi v. Karrick, 8 Iowa 


A vaca iice v. Yeatman, 19 Md. 

Mo.—Pardue v. McCollum, 116 Mo. 
A. 603, 92 SW 757. 

Nebr.—Leighton v. Clarke, 42 Nebr. 
427, 60 NW 875. 

N. H.—Morrill v. Weeks, 70 N. H. 
178, 46 A 32. 

Or.—Langell v. Langell, 17 Or. 220, 
20 P 286. 

Pa.—Becker vy. Hill, 
345. 

Eng.—Featherstonhaugh v. Turner, 
25 Beav. 382, 53 Reprint 683. 

Can.—Worthington v. Macdonald, 9 
Cana SG ct: 

[a] This rule has been applied to 
an agreement that a partner who 
withdrew should forfeit his right, 


20 LancLRev 


title, and interest in the business. 
Becker v. Hill, 20 LancLRev (Pa.) 
345. 

16. Loveland v. Peter, 108 Mich. 


154, 65 NW 748; Van Horn v. Van 
Horn) (Na Je), Ch) 2018. 826°" (Parks 
hurst:v. Mur, (N,.d; Hq. 5555 Thorn- 
ton v. Proctor, Anstr. 94, 145 Reprint 
810; Coventry v. Barclay, 33 Beav. 
1, 55 Reprint 266; Luckie y. Forsyth, 
Sale). TOC ES SSSe 


17. Richards v. Fraser, 136 Cal. 
460, 69 P83. 
18. McAllister vy. Payne, 108 Ga. 


517, 34 SH 165; 
Iowa 150. 
15-17. 

19. 


Levi v. Karrick, 8 
And see cases supra notes 


See supra §§ 854-876. 
20. See cases infra this note. 
[a] Where one partner has paid 
part of the price of certain property 


purchased for the firm, but the oth- 
er partner has credited himself with 
the entire price, the latter is liable 
to the former for the amount paid 
by him. Toll v. Lewis, 136 Ark. 318, 
206 SW 442. 

[b] Where one partner has mort- 
gaged partnership property and re- 
ceived the proceeds, he should be 
charged in favor of the other part- 
ner with a part of such proceeds 
equivalent to the latter’s proportion- 
ate share in the partnership. Toll v. 
Lewis, 136 Ark. 318, 206 SW 442. 

{c] On setting aside sale by part- 
ner.—Where one partner made a 
fraudulent sale of partnership prop- 
erty, and the court set the sale aside 
as void with respect to the other 
partner, and held that the latter con- 
tinued to hold his half as if there 
had been no sale, on an accounting 
between the latter partner and the 
selling partner and purchaser the 
claiming partner could not recover 
for the value of the use of his prop- 
erty, but could get only half of the 
principal and half of the profits, if 
any, after all partnership debts were 


paid. Diamond vy. Gust, (Tex. Civ. 
A.) 206 SW 366. 
21. Doupe v. Stewart, 13 Grant 


Ch? (Ont,)* 637. 
Award of damages in accounting 
suit generally see infra § 1000. 


22. Evenson v. Olson, 189 Iowa 
829, 179 NW 142. 
{a] Tllustration.—W here plain- 


tiff partner. acquiesced in the trad- 
ing of partnership stock and a build- 
ing owned by defendant partner in- 
dividually for land, title to which 
was taken in defendant partner’s 
name, and plaintiff partner express- 
ly consented that his profits be put 
into the land, there was no conver- 
sion of his interest in the profits, 
and in his suit for accounting he could 
not be awarded a money judgment 
as an allowance of damages for any 
such conversion, but the court could 
merely fasten a lien on the land in 
defendant’s name for plaintiff's share 
of the profits. Evenson y. Olson, 189 
Iowa 829, 179 NW 142. 
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partner is indebted to the firm, he is liable to the 
other partner for such part of the indebtedness as 
will equalize matters between them.?* 

A dissolution agreement fairly entered into con- 
cludes the partners with respect to the partnership 


property.?* 


[§ 988] 26. Conversion of Assets into Cash. In 
an action for partnership dissolution and account- 


23. Halfpenny v. Miller, 232 Fed. 
113, 146 CCA 305 (where defendants, 
who were:to have one half of the 
profits and bear one half of the losses 
of the partnership, were found to be 
indebted to the partnership in a 
certain amount, and the partnership 
owed plaintiff, who was to have the 
other half of the profits and bear the 
other half of the losses, an equal 
amount, it was proper to charge de- 
fendants with the full amount of their 
indebtedness as due to plaintiff, al- 
though if the partnership had not 
been indebted to plaintiff defendants 
would have been chargeable with 
only one half of their indebtedness as 
due to him). 

24. Linton v. Noonan, 238 Mass. 
31, 130 NE 170. i 

{a] Ilustration—In a suit by 
Philadelphia dealers in cotton waste 
against Boston dealers, their part- 
ners, to have confirmed an agree- 
ment whereby plaintiffs were to buy 
out the. interest of defendants in 
the firm, or for dissolution and ac- 
counting, the dissolution agreement 
passing to plaintiff partners as their 
absolute property certain “closed” 
contracts, also the good will of the 
firm, the claims of defendant  part- 
ners for a share in the closed con- 
tracts and the good will were prop- 
erly disallowed. Linton v. Noonan, 
238 Mass. 31, 130 NE 170. 

25. Leyhe v. McNamara, (Tex. 
Commn. A.) 243 SW 1074, 1077 [dism 
writ of error (Civ. A.) 230 SW, 450, 


. Kamphefner, 6 Cal. 
Levi v. Karrick, 8 
Iowa 150; Marcum v. Marcum, 154 
Ky. 401, 157 SW 1101; Walton v. 
Stimkle, 9 Ky. Op. 661; Leyhe v. Mc- 
Namara, (Tex. Commn. A.) 243 SW 
1074, 1077 [dism writ of error (Civ. 


A.) 230 SW 450, and quot Cyc]. And 
see ;cases infra this section. 
{a] Unecollected notes and ac- 


counts.—‘‘In the settlement of the 
partnership affairs uncollected notes 
and accounts should not be treated 
as money and charged to either par- 
ty. The court under its equity pow- 
ers can provide for the collection or 
sale of the notes and the proper dis- 
tribution of the proceeds.” Amaril- 
lo First Nat. Bank v. Rush, (Tex. 
Commn. A.) 210 SW 521, 527 [aff (Civ. 
A.) 160 SW 3:19, 609, and reh den 
(Commn. A.) 213 SW 931]. 

27. U. S.—Burns v. Rosenstein, 
SOM ow teh DO SOR olin 34. 7s. ed. 
193; Montross v. Mabie, 30 Fed. 234; 
Wiegand v. Copeland, 14 Fed. 118, 7 
Sawy. 442; Olcott v. Wing, 18 F. Cas. 
No. 10,481, 4 McLean 15. 

Cal.—Wulff v. San Joaquin County 
Super. Ct:, 110 Cal.. 215, 42 P 638,'52 
AmSR 78; ‘Hall v. Lonkey, 57 Cal. 
80; Stower v. Kamphefner, 6 Cal. 
A. 80, 91 P 424. 


Conn.—Dickinson v. Dickinson, 29 
Conn. 600; Sigourney v. Munn, 7 
Conn. 324; Tomlinson v. Ward, 2 
Conn. 396. 


Ill.— Renfrow v. Pearce, 68 Ill. 125. 
Kan.—Hatfield v. Tucker, 115 Kan. 


361, 220, 2 29. 

Ky.—Marcum y. Marcum, 154 Ky. 
401, 157 SW 1101; Whitney v. Whit- 
ney, 88 SW 311, 27 KyL 1197, 77 SW 
206, 25 KyL 1142, 115 Ky. 552, 74 Sw 
194, 24 KyL 2465. 


La.—Pratt v. McHatton, 11 La. 
Ann. 260; Kohn v. Marsh, 3 Rob. 48. 
Md.—Loney v. Bayly, 45 Md. 447. 
Mass.—Steele v. Estabrook, 232 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ing, unless all the partners, by an honest and law- 
ful agreement, assent to a distribution of the assets 
in specie,?® the entire property of the firm should, 
as a rule, be converted into cash?® by a sale of the 
assets,2” which sale ordinarily should include the 


good will of the firm?’ and patent rights owned by 


the firm.?® 


Mass. 432, 122 NE 562. 

Minn.—Bagg v. Osborn, 169 Minn. 
126, 210 NW 862. 

Mo.—Filbrun y. Ivers, 92 Mo. 388, 
4 SW 674. 

Mont.—Murphy  v. 24 
Mont. 591, 63 P 380.) ; 
Sa Syaaiie! v. Williams, 12 Nev. 

N. Y.—Clark v. Brooks, 2 Daly 159, 
2 AbbPrNS 385 [app dism 1 Abb. Dea 
355, 2 AbbPrNS 404]; Wing v. Bliss, 
8 NYS 500 [aff 1388 N. Y. 643 mem, 
34 NE 513 mem]. 
are C.—Waugh vy. Mitchell, 21 N. C. 

Oh.—Snyder Mfg. Co. v. Snyder, 54 
Oh. St. 86, 43 NE 325, 31 LRA 657. 

Or.—Fleming vy. Carson, 37 Or. 252, 
62 P 374. 

Pa.—Slemmers App., 58 Pa. 168, 98 
AmD 255. ; 

Tex.—Watson v. Williamson, (Civ. 
A.) 76 SW 793. 

Va.—Pierce v. Trigg, 10 Leigh (387 
Va.) 406. 

Eng.—Rowlands v. Evans, 30 Beav. 
302, 54 Reprint 905; Wild v. Milne, 26 
Beav. 504, 53 Reprint 993; Burdon v. 
Barkus, 4 De G. F. & J. 42, 65 EngCh 
34, 45 Reprint 1098, 3 Giffard 412, 
66 Reprint 470; Cook v. Collingridge, 
Jac. 607, 4 EngCh 607, 37 Reprint 
979; Hall v. Barrows, 9 Jur. N. S. 
483; Page v. Slade, 54 L. J. Ch. 1131; 
Heath’ vy: Bisher,.*38 >Tid.=—Ch. 44; 
Crawshay v. Collins, 2 Russ. 325, 3 
EngCh 325, 38 Reprint 358; Crawshay 
v. Maule, 1 Swanst. 495, 36 Reprint 
479, 1 Wils: Ch. 181, 3% Reprint 79; 
19 ERC 467; Waters v. Taylor, 2 Ves. 
& B. 299, 35 Reprint 333; Feather- 
stonhaugh v. Fenwick, 17 Ves. Jr. 298, 
34 Reprint’ "115,,19) DRC ‘570: “Class 
v. Marshall, 33 Wkly. Rep. 409; Cragg 
v. Ford, 1 Y. & Coll. 280, 20 EngCh 
280, 62 Reprint 889. 

[a] The general rule is that, in 
an action between partners for dis- 
solution and accounting, the prop- 
erty of the firm is to be converted 
into cash by sale. Bagg v. Osborn, 
169 Minn. 126, 210 NW 862. 

[b] A sale of partnership property 
is proper in proceedings to wind up 
the partnership. Steele v. Estabrook, 
232 Mass. 432, 122 NE 562. 

[c]. The best method of ascertain- 
ing the value of the partnership prop- 
erty is to sell it. Bagg v. Osborn, 169 
Minn. 126, 210 NW 862. 

{d] Clearing up title for sale.— 
Where one partner, pending a sale of 
partnership property pursuant to a 
decree therefor, assigned his interest 
in the partnership assets as security, 
a reassignment to such partner and 
his wife, who had joined as grantor 
in the original assignment, was suf- 
ficient to clear up the interest of the 
assignee so as to enable the master 
to pass a good title at the sale. Hov- 
land v. Smith, 22 F.(2d) 769. 

fe] Imposing condition of assent. 
—A partner has no right, as a condi- 
tion of his assenting to a sale, to 
require that creditors shall release 
the firm from its indebtedness. Lon- 
ey v. Bayly, 45 Md. 447. 

[f] Money not to be sold.—Where, 
in a suit between partners for an ac- 
counting, a sale of the partnership 
property, and a dissolution of the 
partnership, a receiver has been ap- 
pointed and has collected money due 
to the partnership, an order of the 
court for the sale of the property 
and assets of the partnership will not 
include the money in the hands of 


Patterson, 


The sale should not, of course, include 
property which does not belong to the firm;*® and 


the receiver, unless it is clear from 
the wording of the order that it was 
so intended. Hatfield v. Tucker, 115 
Kan. 367, 223 P 291. 

[g] Agreement under which part- 
ner not entitled to decree of sale.— 
Where the partnership agreement 
provides that in th'e event of the re- 
tirement of a partger he shall be en- 
titled to all money which he has con- 
tributed to the firnrand also to a cer- 
tain share of the profits, a partner 
who has voluntarily withdrawn is not 
entitled to a decree of dissolution and 
a sale of the partnership property. 
Turken v. Olshanski, 237 Mich. 623, 
212 NW 961. 

28. Cal.—Wulff v. San Joaquin 
County Super. Ct., 110 Cal. 215, 42 P 
638, 52 AmSR 78. 

Ky.—Whitney v. Whitney, 88 SW 
Stil maieey da, L197, 15 icy. 5 52s 
SW 194, 24 KyL 2465. 

Md.—Burnham vy. Burnham, 153 Md. 
147, 187 A 860. 

N. Y.—Mitchell v. Read, 84 N. Y. 
556 [aff 19 Hun 418]; Dougherty v. 
Van Nostrand, Hoffm. 68. ; 

Oh.—Snyder Mfg. Co. v. Snyder, 54 
Oh. St. 86, 48 NE 325, 31 LRA 657. 

[a] Good will and trade routes of 
a partnership business are “property,” 
and form subjects of contract and 
sale, so that the court, in decreeing 
sale of the partnership business, may 
require that the good will and trade 
routes also be sold. Burnham v. 
Burnham, 153 Md. 147, 187 A 860 (ice 
business). 

cb] Right of partner where good 
will not sold.—Where, by order of 
the court, a partnership receiver did 
not include the good will among as- 
sets sold to one of the partners, the 
other partner, being left free to solicit 
for himself the business of former 
customers of the firm, had a right to 
make and use a list of such custom- 
ers, Such right being included in the 
good will. Chamberlain v. Heming- 
way, 97 Conn. 156, 115 A 632. 


aoe Powers v. Cooper, 1 Ky. Op. 
[a] A patent right not being sus- 


ceptible of division, upon dissolution 
of the firm it should be sold and the 
proceeds divided. Powers y. Cooper, 
LA Ops ORs 

30. Nichols v. Murphy, 136 Ill. 380, 
26 NE 509; Brush v. Jay, 113 N. Y. 
482, 21 NE 184; Graham vy. McCulloch, 
En Rela 39 te 

[a] TIliustration.—On a partner- 
ship accounting, where a third per- 
son, a corporation, owned an undivid- 
ed one half of a billposting plant and 
one partner conditionally owned the 
other half subject to the corpora- 
tion’s right to payment-of the pur- 
chase price of such half, it was error 
to order a sale of the corporation’s 
half of the property, the fact that 
the property would sell to greater ad- 
vantage if sold together being no ex- 
ecuse for forcing thé’ sale of property 
to which the partnership had no claim 
or title. Amusement Syndicate Co. v. 
Martling, 118 Kan. 370, 235 P 126. 

[b] Sale of individual property.— 
“Where, in a suit to settle a part- 
nership, a judgment is taken against 
a defendant partner, and receivers 
are appointed to receive and collect 
moneys decreed therein against the 
partners by resorting to execution, 
and such receivers later file a peti- 
tion in said suit, in which they seek 
to subject the realty of a defendant 
partner to sale to satisfy said judg- 


% 
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where there is an issue as to whether or not certain 
property belongs to the firm, a sale thereof should 
not be ordered prior to a determination of that is- 
sue.*! The existence: of firm debts requires a sale 
of the firm assets,** and a personal judgment can- 
not be rendered against an individual partner until 
the assets have been converted into money.** Assets 
in excess of those needed to pay debts need not be 
sold but may be judicially partitioned or divided,** 
unless such a division is impracticable, in which 
case a sale is necessary in order to effect distribu- 
tion among the partners.°> A sale for the purpose of 
distribution may properly be deferred until after the 
accounts are taken.*® A sale should not be ordered 
pending the determination of the question whether a 
partnership exists,** or unless the partnership is 
actually dissolved,*® or when there is no necessity 
therefor:*® and it has been held that a sale should 
not be ordered when it will give one or more part- 
ners an unfair advantage over the other partner or 
partners.*° 

Real estate of the firm may be sold*! and should 
be sold to such extent as is necessary to provide 
funds for payment of the debts of the firm;*? but 
where the real estate is not needed for this purpose, 
if is not necessary that it should be sold,** and the 


ment, said defendant is entitled to 38. 
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court may award to each partner his respective in- 
terest in the partnership real estate and make the 
partners tenants in common thereof,** or may make 
a compulsory partition.t® Where the wife of a part- 
ner has a dower right in real estate to be sold in a 
suit for a partnership accounting, her right should 
be determined and protected.*® 

Terms and conditions of sale. It is the duty of 
the court to sell the property under such terms and 
conditions as will yield the best result reasonably 
obtainable,*7 but where the sale of a leasehold has 
been directed, and nonforfeiture of the lease has 
been adjudicated, the court has no power to require 
the lessor to file a consent to the sale or a waiver 
of his rights under the lease.*® Ordinarily, the part- 
nership assets should be sold free of liens.*® 

Purchase by partner. It has been held that a sale 
of partnership property to a partner should not be 
confirmed until the record shows payment of the 
purchase money,°° and also that such a sale is void- 
able at the instance of the other partner.® Where 
the court, by a decree ordering a sale of partner- 
ship property, retained jurisdiction for any further 
order necessary in, or incident to, winding up the 
partnership affairs, it had jurisdiction thereafter to 
order the partner who had purchased the assets to 


share which has been canceled at his 


notice of the’ filing of said petition, 
and, in the absence of such notice, 
any decree based upon said petition 
is ineffectual for any purpose against 
him.” Lemley v. Eakin, 102 W. Va. 
Ay ES BLASS Oe By ac e 
[c] Estoppel of partner to claim 
property.— When a. partner, without 
objection, permits property to be sold 
as that of the firm, he may be es- 
topped from claiming it as his prop- 
erty. Nichols v. Murphy, 136 Ill. 380, 


26 NE 509. 

21. Brush v. Jay, 113 N. Y. 482, 21 
NE 184. 

32. Bagg v. Osborn, 169 Minn. 126, 
210 NW 862 


See infra § 998. 

34 Harper v. Lamping, 33 Cal. 
641; Bagg v. Osborn, 169 Minn. 126, 
210 NW _ 862. 

[a] Where there are no debts, the 
court may make a judicial partition 
or division in specie. Bagg v. Osborn, 
169 Minn. 126, 210 NW 862. : 

35. Hatfield v. Tucker, 115 Kan. 
367, 223 P 291; Myers v. Hart, 152 
La. 105, 92 S 750. 

[a] Ilustration.—Where the only 
assets of a sawmill partnership left 
after destruction of the mill by fire 
consisted of an engine, boiler, and 
pipe, not divisible in kind, it was 
necessary that the property be sold 
upon a settlement. Myers v. Hart, 
152 La. 105, 92 S 750. ‘ 

[b] Purpose of sale.—‘In a suit 
between partners for an’ accounting, 
for a sale of the partnership property, 
and a dissolution of the partnership, 
a sale of the partnership property un- 
der an order of the court is for the 
purpose of converting the property 
into cash that it may be distributed.” 
Hatfield v. Tucker, 115 Kan. 367, 223 


33. 


P 291. 

86. Bailey v. Bailey, 13 OntWN 
385. 

[a] Sufficient reason for postpone- 


ment.—W here there are no firm cred- 
itors, the sale of firm property, on 
request of a partner, will be deferred 
until after the accounts are taken so 
that the amount of money the part- 
ner must put up in the event of his 
purchasing the property may be as- 


certained. Bailey v. Bailey, 13 Ont 
WN 385. 
37. Friedheim v. Dinowitz, 222 


App. Div. 816, 226 NYS 160. 

[a] Reason for rule.—Should it be 
determined upon the trial that there 
is no partnership, defendant would 
be prejudiced. Friedheim v. Dino- 
witz, 222 App. Div. 816, 226 NYS 160. 


Ch... 96, 

39. Duden v. Maloy, 63 Fed. 183, 
LI COA. 1193" Prattev.-MéEattons. Lt 
La. Ann. 260. 

40. Kelley v. Shay, 206 Pa. 208, 55 
A 925; Rowell v. Rowell, 122 Wis. 1, 
99 NW 473; Pawsey v. Armstrong, 18 
Ch. D. 698; Knight v. Marjoribanks, 
2 Hall & T. 308, 47 Reprint 1700, 2 
Man. & G. 10, 48 EngCh 7, 42 Reprint 
4 [aff 11 Beav. 322, 50 Reprint 841]; 
Blyth v. Blyth, 4 L. T. Rep. N. S. 536. 

41. Tarabino v. Nicoli, 5 Colo. A. 
545, 39 P 362; Mauck v. Mauck, 54 Ill. 
281; Barron v. Mullin, 21 Minn. 374. 

42. Shearer v. Shearer, 98 Mass. 
107; Shinn v. Shinn, (W. Va.) 142 SH 


A decree directing partition of 
the partnership lands before the 
debts of the firm have been ascer- 
tained and a proper accounting had is 
premature and erroneous. Shinn vy. 
Shinn, (W. Va.) 142 SE 68. 

43. Shearer v. Shearer, 98 Mass. 
107; Nix v. Green, 95 Okl. 247, 219 

; Pierce v. Covert, 39 Wis. 252. 

[a] Only so much as is needed to 
pay firm debts should be sold. Shear- 
er v. Shearer, 98 Mass. 107; Pierce v. 
Covert, 39 Wis. 252. 

44, Parish v. Bainum, 306 Ill. 618, 
1388 NE 147 [rev 223 Ill. A. 1]; Chown- 
ing v. Graham, 74 Okl. 232, 178 P 676 
{foll Nix v. Green, 95 Okl: 247, 219 
P 380] (suit to terminate partnership 
Ns ae the interests of the par- 
ies). 

45. Chase v. Angell, 148 Mich. 1, 
108 NW 1105, 118 AmSR 568. 

46. Chase v. Angell, supra (under 
statute requiring this in case of judi- 
cial sales). 


47. Clifford v. Gardner, 202 Ala. 
602, 81 S 544. 
48. Clifford v. Gardner, supra 


(“We are bound to assume that, if 
the sale, as ordered, does not bring a 
fair price for the property, the trial 
court will decline in any- event to 
confirm it. Appellant must therefore 
make his objection to the confirma- 
tion of an injurious sale, if and when 
made, rather than to an order of sale, 
the result of which is until then 
purely speculative’). 


> id Mayer v. White, 12 F. (2d) 
10. 
{a] Decree for lien on share of 


partner.—The partnership assets may 
be sold free of liens although the 
court has decreed a lien on the share 
of one partner for an amount paid 
him on a contract to purchase his 


suit for nonpayment of the balance 
of the purchase price. Mayer «v. 
White, 12 F. (2d) 710. ; 

50. Renfrow v. Pearce, 68 Ill. 125. 

51. Cresse v. Loper, 72 N. J. Eq. 
784, 65 A 1001; Dalury v. Rezinas, 
183 App. Div. 456, 170 NYS 1045 [aff 
229 N. Y. 513 mem, 129 NE 896 mem]. 

[a] Reason for rule.—‘It has been 
the recognized policy- of the law of 
this state that if a trustee, or one 
standing in any similar capacity, be- 
comes the purchaser of the trust 
property, such act is voidable at the 
instance of the person whom he rep- 
resents. ss «Lt ds net; in, amy 
opinion, essential to the application 
of the rule that the purchaser be a 
trustee in the strict sense. A trustee 
is forbidden to purchase because his 
interest, as a purchaser, is opposed to 
the interest of his cestui que trust. 
The philosophy of the rule extends 
its application to all cases where it 
is the legal duty of the purchaser to 
cause the property to be sold for its 
full value. In the present case the 
property sold was that of the part- 
nership. Defendant, as a partner, 
owed a legal duty to the partnership 
and to his absent partner to cause 
the partnership asset to be sold at 
its full value. As a purchaser it was 
to his personal advantage to buy the 
property as cheaply as possible. The 
duty which defendant was under le- 
gal obligation to perform in refer- 
ence to the sale of the property was 
clearly inconsistent with his inter- 
ests aS a purchaser. Partnership re- 
lations are usually defined and meas- 
ured by the principles of agency, but 
to the same extent that the powers of 
partners are thus defined, correspond- 
ing resulting duties arise which car- 
ry the essential elements of trust re- 
lationship, and the same rules and 
tests are necessarily applicable to the 
conduct of partners, with reference to 
the partnership assets, as are ordi- 
narily applicable to that of trustees.” 
Cresse v. Loper, 72 N. J. Eq. 784; 785, 
65 A 1001. 

{b] Mode of obtaining relief.— 
Where property sold by a receiver in 
a proceeding for dissolution of -@ 
partnership was struck down to dum- 


mies of defendant partner at an in- 


adequate price pursuant to a conspir- 
acy, relief could be had only upon the 
accounting of the receiver or by an 
action to set aside the sale. Dalury 
v. Rezinas, 183 App. Div. 456,170 NYS 
1045) Laff 229. IN Ya 

NE 896 mem]. 


513 mem, 129, 
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the other partner against 
a claim which was being litigated against the part- 
nership,®? In an action for accounting and dissolu- 
tion of a partnership one partner cannot compel 
another partner to purchase property of the firm 
at a valuation fixed by the court.®* 

Effect of sale of partnership records. Where, on 
dissolution of an insurance partnership, the assets, 
including its compiled expiration records, were sold 
at a receiver’s sale to the partner who offered the 
highest bid, the other partner stood in the position 
of a vendor of such compilations and could not use, 
in competition with the buyer, memoranda taken 
therefrom,’* but he did not infringe on the rights 
of the buyer partner by getting information piece- 
meal from carbon copies of written portions of in- 
surance policies in the hands of insurance compa- 
nies to which they were turned over by the firm.®° 

Protection of purchaser. Where a partnership 
business has been sold by the receiver, the court 
has no power to dispossess one of the partners who 
has been allowed by the owner to continue as a ten- 
ant of the partnership place of business or to com- 
pel the owner to accept the purchaser as a tenant:°® 


file a bond indemnifying 
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ment.—In an action for the dissolu- 


[§§ 988-989 


In a suit for an accounting of profits of a real es- 
tate partnership, which profits have been invested in 
real estate, such real estate should be sold and the 
proceeds divided among the partners according to 
their interests in the property, before resorting to 
the property of the individual defendants.’ 

[§ 989] 27. Presentation and Payment of 
Claims.°’ As the partnership debts must be paid 
before there is any distribution among the part- 
ners,°® provision is ordinarily made by the court 
for the presentation of claims against the partner- 
ship,®® in order that they may be examined and a 
determination reached as to whether or not they con- 
stitute debts which should be paid.®t Creditors, un- 
less they have some lien or legal right to priority, 
stand upon an equal footing, and“must be treated 
alike with respect to payment of their claims,®? and 
where all the creditors of a partnership are on the 
same plane in the order in which assets are to be 
marshaled for distribution among them, an agree- 
ment favoring a few to the exclusion of the others 
will not be upheld, unless made with the assent of 
alleee 

Insufficiency of partnership assets. Where a-suit 


[b] Provision not made for claim 


Spe Hovland v. Smith, 22 F. (2d) 
53. Bagg v. Osborn, 169 Minn. 126, 


210 NW 862. 

54. Chamberlain v. Hemingway, 97 
Conn. 156, 115 A 632 (so holding al- 
though the copy of the vendor part- 
ner was originally made without ref- 
erence to the subsequent dissolution 
of the firm and for use in the partner- 
ship business, for the reason that 
such memoranda, to the extent that 
they were more useful for consulta- 
tion than the original sources of in- 
formation, remained the property of 
the firm until it was wound up, after 
which they became the exclusive 
property of the purchaser of the as- 
Sets). 

55. Chamberlain v. Hemingway, 
supra (so holding for the reasons 
that the common-law property in un- 
published compilations of informa- 
tion derived from sources open to 
others rests on the compiler’s right 
to retain the exclusive benefit of the 
mental labor expended in making the 
compilation more valuable for con- 
sultation than the original sources of 
information and that the firm had 
lost control of the information by 
turning over the copies to the insur- 
ance companies, which, in the ab- 
sence of any custom to the contrary, 
had the right to impart it to others in 
the form in which they had demanded 
and received it). 

56. Beauregard v. Smith, 258 
Mass. 219, 154 NE 546. 

57. Freeman v. Donohoe, 188 Cal. 
170, 204 P 593. 

58. Application of assets to liabil- 
ities generally see supra §§ 396-456. 

59. U. S.—Lackner v. McKechney, 
252 Fed. 403, 164 CCA‘327. 

Cal.—Moran v. McInerney, 129 Cal. 
29, 61 P 575; Rassaert vy. Mensch, 17 
Cale e637, P20 Pa 10n2% 

Ga.—Bishop v. Pendley, 138 Ga. 738, 
76 SE 63. 

Iowa.—Johnson  v. 132 
Iowa 457, 107°*NW 802. 

Nev.—Costello v. Scott, 30 Nev. 43, 
93 P 1, 94 P 222. f 

Pa.—Steinberg v. Hagan, 234 Pa. 
291, 838 A 272. 

W. Va.—Lantz v. Tumlin, 74.W. Va. 
196, 81 SE 820. 

Ont.—Smith vy. Crooks, 3 Grant Ch. 
321. 

[a] No partner is entitled to any 
portion of the fund arising from con- 

“version of the firm assets into cash 
until all the debts of the partnership 
have been satisfied. Bishop v. Pend- 
ley, 188 Ga. 738, 76 SE 63. 

[b] Intervention to secure pay- 


Johnson, 


tion of a partnership and for an ac- 
counting and final settlement, where a 
receiver was appointed and ordered to 
sell the partnership prwperty, but, no 
sale being made, the parties entered 
into a stipulation for the appoint- 
ment of an assistant receiver to take 
possession of the property and apply 
one half the proceeds of the business 
to the payment of the creditors of 
the partnership, a creditor was enti- 
tled by a petition in intervention, al- 
leging that his claim had been duly 
listed with the receiver, but that no 
part of it had been paid, although 
part of the sum collected had been 
paid to other creditors, to secure 
judgment directing the payment of 
his claim. Jonnson v. Johnson, 132 
Iowa 457, 107 NW 802. 

{c] The fact that the firm debts 
are small, only amounting to one 
hundred and four dollars and fifty 
cents, does not authorize the court to 
dissolve the firm and render an ac- 
counting and adjudge that one part- 
ner shall pay the firm debts. Ras- 
saert v. Mensch, 17 Cal. A. 637, 120 
P 1072 (the amount of such debts not 
being within the maxim, De minimis 
non curat lex). 

[d] Payment directly to creditors. 
—Where, in a suit for an accounting 
by a surviving partner, against the 
administratrix of a deceased partner, 
it developed that the partnership es- 
tate and decedent’s estate were insol- 
vent, the court properly ordered part- 
nership assets paid directly to the 
partnership creditors, whose claims 
had been filed and allowed, in prefer- 
ence to turning them over to plaintiff. 
Mentaberry v. Mentaberry, 


326, 220° P 548: 
60. Ark.—Robinson v. Welker, 138 
Ark 334, 211 SW 181. 


Iowa.—Hubbard v. Curtis, 8 Iowa 
1, 74 AmD 283. 

Md.—Holloway v. Turner, 61 Md. 
Pale le 

Miss.—Berry v. Folkes, 60 Miss. 

6. 

N. J.—Richardson v. Hatch, (Ch.) 
55 A 1115; Lawson v. Dunn, 66 -N. J. 
is 90, 57 A 415. 


. Y.—Law v. Ford, 2 Paige 310. 
Oh.—Mitchell, etc., Furniture Co. v. 


Runk, 7 Ohy Decs (Reprint) -491; 3 
CincLBul 538. 
, Pa.—McCoy v. Black, 86 LegInt 
(ee 

[a] Employees of the receiver 


may be allowed to prove their claims 
against the estate without resorting 
to an action at law. 
Turner, 61 Md. 217. 


47 Nev.. 


Holloway Ts 63. 
D 


not filed.—In an action by a partner, 
who had furnished all the partner- 
ship capital, for dissolution and dis- 
tribution of assets, the court properly 
refused to deduct from the ‘assets the 
claim of an attorney for services ren- 
dered the partnership where the at- 
torney was not a party to the action 
and had not filed his claim therein, 
and where a separate suit was pend- 
ing against the partnership for re- 
covery of the attorney's fee. Robin- 
son v. Welker, 138 Ark. 334, 211 SW 


181. 

61. Northen v. Tatum, 164 Ala. 
368, 51 S 17; Leppel v. Lumley, 19 
Colo: A 413; %5. P “6053 SMattert or 
Brown, 3 Edw. (N. Y.) 384; Gordon 
v. Moore, 134 Pa. 486, 19 A 753. 

[a] Damages awarded to one part- 
ner for the breach by the others of an 
agreement between the firm and the 
complaining partner must take the 
same course in a judicial settlement 
of the firm accounts and will have the 
same effect as any other claim 
against the firm. Northen v. Tatum, 
164 Ala. 368, 51 S 17. 

[b] A claim which arose before 
the formation of the firm may prop- 
erly be disallowed. Leppel v. Lum- 
ley, 19 Colo. A. 413, 75 P 605. 

62. Walsh v. St. Paul School Fur- 
niture Co., 60 Minn. 397, 399, 62 NW 
383; Hills v. Reeves, 31 Wkly. Rep. 
209 [aff 30 Wkly. Rep. 439]. 

“When the court has once acquired 
jurisdiction in an action by one part- 
ner against ‘his copartners for an ac- 
counting and settlement of the af- 
fairs of the partnership, it will ex- 
tend its jurisdiction to the whole con- 
troversy and distribute the assets to 
creditors, in case of insolvency, pro 
rata, in accordance with the rule that 
equality is equity.” Walsh vy. St. 
Paul School Furniture Co., supra. 

[a] “When a partner is appointed 
receiver he cannot pay one creditor 
before another in an insolvent con- 
cern.” Hills v. Reeves, 31 Wkly. Rep. 
209, 210 [aff 30 Wkly’ Rep. 439]. 

[b] Mortgages on partnership 
lands may be presented as claims 
against the partnership assets, and, 
if so presented, the mortgagees are 
entitled to payment from the partner- 
ship assets pro rata with other cred- 
itors, without in any way affecting 
the security of the mortgages, and it 
cannot successfully be objected that 
a second mortgage so presented is a 
purchase-money mortgage. McKin- 
nis v. Dodge, 103 Or. 9, 203 P 876. 

i Fried v. Danziger, 120 App. 
iv. 604, 121 App. Div. 908, 105 NYS 


~ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, © 
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by a partner, in which a receiver was appointed, 
the affairs of the partnership liquidated, and a div- 
idend paid to creditors, was not brought on behalf 
of ereditors, their receipt of the dividend does not 
bar them from recourse to the lability of the indi- 
vidual partners;°* and it has been held that where, 
in a suit to wind up a partnership, the partnership 
assets prove insufficient to pay the claims of ered- 
itors which have been filed, the court may render 
personal judgment against the copartners for the de- 
ficieney.°° 

‘§ 990] 28. Report or Findings on Accounting®® 
—a. In General. The master or referee appointed 
to take and state a partnership account should make 
a report to the court,®* which should inform the 
court as to all matters which were in issue on the 
accounting®® or are necessary to a complete under- 
standing of the situation,®® and should include a 
statement of the account’® and of the amount of 
the assets.‘ It is unnecessary to make findings as 
to matters not material to the controversy,‘? and 
elaims which have not been set up by appropriate 
pleadings should not be reported.7* It is not neces- 
sary that findings as to the assets of the partner- 
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ship should specifically describe real estate owned 
Jone ti 

Alternative report. Where there is a dispute as 
to a question which the auditor, master, or referee 
has no power to determine, it is proper for him to 
make a report showing the state of the account on 
each theory.7® : 

Submission of report to parties. It has been said 
to be proper, although not indispensable, for the 
master or referee to read his report to the parties 
or their attorneys before submitting it to the court, 
and to hear exceptions thereto, reform his report 
according to exceptions which he allows, and report 
to the court the exceptions which he disallows, to- 
gether with all the evidence relating thereto.*® 

Basis of findings. In his fiindings, the commis- 
sioner, master, or referee should be controlled by the 
facts as brought out in the evidence,’* and he is 
not warranted in disregarding the evidence and using 
his own conclusions as a basis on which to build or 
base a report.’ . : 

Sufficiency as basis for judgment. The findings 
should be sufficiently definite and certain to form the 
basis of a precise judgment*® and sufficiently com- 


44. 

64. Hayes Motor Truck Wheel Co. 
v. Wolff, 175 Wis. 501, 185 NW 512. 

[a] Reason for rule.—Under the 
circumstances stated in the text, the 
receiver does not represent the cred- 
itors, and, since they are not parties 
to the action, they cannot marshal 
partnership assets therein. Hayes 
Motor Truck Wheel Co. v. Wolff, 175 
Wis. 501, 185 NW 512. 

Personal liability for firm debts 
generally see supra §§ 444-447. 

65. Lackner v. McKechney, 252 
Fed. 403, 406, 164 CCA 327. 

“A court of equity, necessarily de- 
termining the validity and extent of 
their claims for the purpose of devot- 
ing any partnership assets to the 
payment thereof before any distribu- 
tion as between the copartners, would 
not remit them to another tribunal 
for full relief, if the partnership as- 
sets proved deficient, but would give 
personal judgment against the co- 
partners for the deficiency.” Lack- 


ner v. McKechney, supra. 

66. Findings of court see supra § 
954. 

67. 


See Shadburne v. Sbarbaro, 
we 4, 


Levi v. Karrick, 8 Iowa 150; 
McCall v. Moschowitz, 14 Daly 16, 1 
NYSE 99, 10, N¥Civ Proc 107. 

693. Lannan “vi. Clayin, 3. Kan: 17; 
Ciscel v. W'heatley, 27 Wis. 618. 

[a] MTllustration.—Where an order 
of reference to determine the state of 
accounts between the parties, who 
were copartners, directed proofs to 
be taken of all matters of book ac- 
count and transactions arising be- 
tween them as copartners and other- 
wise, prior to a certain date, and it 
appeared that the partnership in 
question succeeded another, of which 
both the parties hadi been members, 
and that defendant’s capital and 
profits in the old firm were carried 
forward and invested in the business 
of the new one, it was proper to ex- 
amine and report the state of defend- 


ant’s accounts with the old firm, so | 


far aS was necessary, in order to de- 
termine the amount which he had put 
into the new firm. Ciscel v. Wheat- 
ley, 27 Wis. 618. 

[b] Extent, character, and dura- 
tion of partnership.— ‘The referee, in 
stating an account would be com- 
pelled, as a preliminary, to ascertain 
when the partnership commenced and 
when it expired, if that were the fact, 
and also the extent and character of 
the partnership. In most cases these 
facts would be shown by the partner- 
ship agreement, but in this case there 
appesis to have been no written agree- 


ment, so that the duty of ascertain- 
ing them by proof became a necessity 
before the referee could proceed in 
stating the account. They were a 
part of the facts necessary to be as- 
ecertained in discharging’ that duty, 
and we think very properly were 
stated in the report, being legiti- 
mately and necessarily embraced in 
the order of reference.” Lannan v. 
Clavin, 3 Kam 17, 18: 

Brockman v. Aulger, 12 Ill. 
231, ehonc Lannan sv. Clavin, sakan, 
li Kapp. Barthan, 2. bps Smith 
GN ays) G12 

“The report, too, should present a 
detailed statement of the accounts of 
all the transactions on either side, 
showing what items are allowed, 
striking a balance in favor of the 
party entitled to it.’ Brockman v. 
Aulger, supra. 

7ic) uannans Vv. .Clavin. 3 Waites 1, 
19 (‘We do not perceive how it 
makes any difference because a part 
of the assets were realty. The 
amount of the assets was a necessary 
and essential part of the facts proper 
to be presented in accounting of part- 
nership business’’). 

[a] The fact that part of the as- 
sets are realty does not dispense with 
the necessity of finding the amount 
of the assets. Lannan v. Clavin, 3 
iam 17. 

72. Stower v. Kamphefner, 6 Cal. 
A. 80, 91.P 424; Curtin v. Moroney, 
ITOK 21 6p. 24600 Zonk 

{a] Profits after withdrawal of 
partner.—In an action for a partner- 
ship accounting, where plaintiff had 
voluntarily withdrawn from the firm 
on a certain date, it was not error to 
refuse to make a finding as to profits 
after that date. Curtin v. Moroney, 
117 Okl. 276, 246 P 232. 

[b] Ownership of land.—Where 
the partnership did not own the land 
on which its property was situated, 
it was necessary that there should be 
a finding as to the ownership of such 
land. Stower v. Kamphefner, 6 Cal. 
91 P 424. 

73. Foreman v. Yocum, 9 Ky. Op. 


6 Cal. 
4 82, 91 P 424 (‘We can see no 
reason for giving a particular descrip- 
tion of the lot, any more than to par- 
ticularly describe other of the assets 
belonging to the copartnership’”’). 

75. Hengy v.. Hengy,- (Tex. Civ. 
PAS) tO dp WL —IieE a 

[a] Dispute as to date of com- 
mencement of partnership.—On a 
partnership accounting, where there 
was a dispute'as to the date when the 
partnership commenced, an auditor, 


Stower v. Kamphefner, 


having no power to pass upon this 
question, .properly reported the 
amount due each of the partners on 
each of the different theories concern- 


ing such date. Hengy v. Hengy, 

(ies (Clyne AS) 215k ESIWie Lar, 

oan Brockman v. Aulger, 12° III. 
[al Reasons in favor of such 


practice.—‘“‘This gives the master an 
opportunity of reconsidering the sub- 
ject, before his report is finally made, 
and of making such alterations, as 
reflection and the ‘suggestions of 
counsel may convince him are right; 
this saves much time and trouble in 
the Circuit Court, and. frequently 
avoids the necessity of a re-refer- 


ence.” Brockman y. Aulger, 12 Ill. 
277, 280. 
77. Levi v. Karrick, 8 Iowa, 150; 


Harman v. Stuart, (Ky.) 119 SW. 210. 
[a]. Whe referee has no discretion 
with respect to the charging -of-ex- 


penses. Levi v. Karrick,’ 8 Iowa 150. 
78. Harman v. Stuart, (Ky.) 119 
SW 210. 
[a] Charge on account of sales.— 


Where the evidence shows’ what a 
partner received on sales. of firm 
lands, the commissioner must charge 
the partner therewith,. rather than 
with what he finds is to be the fair 
value of the lands. Harman v. Stu- 
DEE Ciy=)) EOS 208 

79. Johnson. v. Sanford, 13 Conn. 
461 (report too indefinite); Nims. v. 
Nims, 20 Fla. 204 (report not intelli- 
gible as to the balance in favor of a 
partner); Lupton v. Horn, 193 Ind. 
499, 139 NE 177, 141 NE 49. 

[a]  Consistency.—‘‘Where the 
court finds that the partnership busi- 
ness should have been liquidated im- 
mediately by the defendant members 
of the partnership after same was 
dissolved, and also finds that plaintiff 
took no steps or made no arrange- 
ments with his partners for winding 
up the partnership affairs, and fur- 
ther finds that neither party is at 
fault for delay in winding up the 
partnership affairs, and the evidence 
sustains the findings, error cannot be 
predicated upon said findings on the 
ground of inconsistency.’ Curtin v. 
Moroney, 117 Okl. 276, 277, 246 P 232. 

{b] Insufficient finding.—A finding 
that, at the time the partnership of 
which plaintiff was a member was 
dissolved, the good will of the part- 
nership was “of great value,” is in- 
sufficient to sustain an allowance of 
any amount as plaintiff’s interest in 
such good will value, where there is 
no finding of what the value was or 
that any property, money, or value 
from that source passed to detend- 
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plete to sustain the judgment rendered thereon;*° 
and where a general finding amounts simply to a 
restatement or summary of matters specially found, 
the special findings, as well as the general finding, 
must be sufficient to sustain the jJudgment.*! A find- 
ing and decree upon an accounting necessarily im- 
plies that the amount named as due to a partner 
has been ascertained after a full settlement of part- 
nership affairs.82 In an action for an accounting 
of partnership assets invested in property in the 
name of one partner, a general finding that such 
property belonged to the partners in equal parts 
has been held sufficient.** 

Construction of findings. The general rules that 
findings are to be liberally construed in support of 
the judgment rendered thereon,** and that findings 
are to be considered together and reconciled, if pos- 
sible, so as to prevent any conflict on a material 
point,’® apply to the findings made in connection 
with an accounting of the affairs of a partnership.*°® 
A finding of fact that on a certain trip, when a part- 
ner was engaged in the business of the partnership, 
he also engaged in business of a large and substan- 
tial character for himself, justifies a conclusion of: 
law that the partnership should bear only one half 
of the expenses of the trip.** 

Correction. A serious clerical error of a referee 
in his first final report in a suit for dissolution of 
a partnership and an accounting does not prevent 
ants, or to a new partnership formed 
by them, for which they could be 
made to account. Lupton v. Horn, 


193 Ind. 499, 1389 NE 177, 141 NE 49. 
80 Hartman v. Gratch, 202 Ill. A. 


unsold 
scales, 


personal 
barn, 


138; Lupton v. Horn, 193 Ind. 499, 
139 NE 177, 141 NE 49. 
fa] Findings held __ sufficient.— | erty. 


Hartman v. Gratch, 202 Ill. A. 138. 
{b] Findings not supporting judg- 
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acter of property.—A finding,” 
“the assets at this date are 
property, 
two tanks, 
house, one oil-house, 
as failing to find whether the build- 
ings constitute real or personal prop- 
Stower v. Kamphefner, 6 Cal. 
A. 80, 81, 91 P 424 (such finding suf- 
ficiently finds that such property is 
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the court from permitting the filing of a second final 
report correcting the error where the error was dis- 
covered by the referee and called to the court’s at- 
tention by him.*® 

Operation and effect. The report of a commis- 
sioner, master, or referee in a partnership account- 
ing case is advisory only, to be accepted or rejected 
by the court according to its own conception of the 
facts on consideration of the evidence.*® 

[§ 991] b. Objections or Exceptions and Recom- 
mittal. The findings of the commissioner, master, 
or referee, while presumptively correct,®° are not 
conclusively so,®! but are subject to exception.®? 
The right to object may, however, be lost by laches.®* 
The report or findings may be succéssfully objected 
to, if an auditor, commissioner, master, or referee 
has failed to find upon a material point properly 
submitted,®* or has made a finding upon a point not 
submitted and involved in the litigation,®® provided 
such point is a material one.®® Exceptions to the 
report or account must be specific,®? and it is in- 
cumbent upon the excepting party to point out and 
prove the errors or irregularities on which he re- 
ties,?® and to show in what respect he has been 
prejudiced thereby.°® The finding of a commissioner 
on a question of fact should not be disturbed by the 
court unless it is plainly unwarranted by the evi- 
dence.t. If exceptions to the master’s finding are 


filed, the court may hear other evidence and settle 
that ; master erred in failing to find that 
he paid the entire amount due on the 
mortgage, when he took an assign- 
ment thereof, was immaterial. Love- 
Joy v. Bailey, 214 Masg. 134, 101 NE 


95. Kennett v. Hopkins, 58 App. 
Div. 407, 69 NYS 18 [aff 174 N. Y. 545 
mem, 67 NE 1084 mem]; Bullock y. 
Bemis, 3 NYS 390; Bouton vy. Bouton, 


wagon 
one coal- 
is not defective 


” 


ment.—In proceedings for an account- 
ing of a banking partnership, findings 
that defendants deposited a part of 
the partnership funds in another 
bank controlled by them at two and 
three per cent interest. whereas they 
might have otherwise obtained six per 
cent on the money, but without a 
finding that the amount representing 
the difference in the interést was re- 
ceived by defendants personally or by 
the other bank, are insufficient to sus- 
tain a judgment allowing plaintiff her 
share of the sum representing the 
difference in the interest on those de- 
posits. Lupton v. Horn, 193 Ind. 499. 
139 NE 177.141 NE 49. 

81. Lupton v. Horn, supra. 

fa] TIllustration.—A general find- 
ing that the actual market value of 
all the property of the partnership at 
the time of its dissolution, after de- 
ducting its liabilities, amounted to a 
sum which exactly equalled the total 
of the several items represented by 
the special findings, cannot be under- 
stood otherwise than as a restatement 
of the matter stated in the special 
findings and does not sustain a judg- 
ment for that amount where the spe- 
cial findings are insufficient to sup- 
port a judgment for some of the 
items. Lupton v. Horn, 193 Ind. 499, 
139 NE 177, 141 NE 49. 

g2. Ryan v. Barnes, 72 Ind. A. 152, 
125 NE 643. 

Whann vy. Doell, 192 Cal. 680, 

DIAS 99: 

84. See Trial’ [38 Cyc 1966]. 


85. See Trial [38 Cyc 1986]. 

g6. Haight v. Haight, 151 Cal. 90, 
90 P 197; Young v. Winkley, 191 
Mass. 570, 78 NE 377. 


fa] Findings held not conflicting 
or inconsistent.—Haight v. Haight, 
151 Cal. 90, 90 P 197; Stower v. Kam- 
phefner, 6 Cal, A. 80, 91 P 424; Young 
v. Winkley, 191 Mass. 570; 78 ‘NE 377. 
{[b] Finding sufficient as to char- 


personal property). 

87. Quigley v. Barash, 135 Wash. 
DOO Ole Melo 

88. Bernstein v. Goldberg, 81 Colo. 
SO 5d ea Gite 

Boe Johnson v. Ewald, 82 Mo. A. 


90. Carroll v. Moebs, 57 App. (D. 
CHL1G65,. 13 BS (2d) 815; 

91. Carroll v. Moebs, 

92. Burk v. McNerry, (Ark.) 198 
SW 131;. Carroll v. Moebs, 57 App. 
(D. C.) 165, 18 F. (2d) 815. And see 
cases infra notes 94-99. 

{a] A creditor is entitled to a 
hearing on his exceptions to the mas- 
ter’s report, notwithstanding delay in 
filing the same, and éven though they 
impeach his own books of account. 
Burk v. McNerry,. (Ark.) 198 SW 131. 

93. U. S.—Duden v. Maloy, 63 Fed. 
ESS le se CANO; 

Conn.—Pond y. Clark, 24 Conn. 370. 

Ill.—Whalen v. Stephens, 193 Ill. 
121, 61 NE 921 [aff 92 Ill. A. 235]. 

N. Y.—Smith v. Fitchett, 56 Hun 
473, 10 NYS 459. 

N. C.—Jones v. Jones, 36 N. C. 332. 

94, Day v. Lockwood, 34 Conn. 
185; Laswell v. Robbins, 39 Ill. 219; 
Lyons v. Lyons, 199 Pa. 302, 48 A 
1079; Eaton’s App., 66 Pa. 483. 

{a] This rule has been applied 
where the auditors failed to find 


supra. 


whether there was an agreement that: 


interest should be allowed on the cap- 
ital of a partner. Day v. Lockwood, 
24 Conn, 185. 

{b] Immaterial omission.—Where 
the charge against a defendant in a 
suit for a partnership accounting, 
and to set aside foreclosures and con- 
veyances participated in by defendant 
in fraud of plaintiff, was that defend- 
ant acquired a mortgage for the pur- 
pose of carrying out an intended 
fraud, but there was no claim that he 
paid for it less than the amount due 
thereon, an exception , because the 


42 HowPr (N. Y.) 11 [rev 40 HowPr 
217]; Shipman v. Fletcher, 83 Va. 349, 
2 SE 198. 

ia Green v. Castleberry, 77 N. C. 

97. Fishman v. Brown, 264 Pa. 25, 
107 A 224; Brown v. Rogers, (A ASRAEE 
180, 56 SE 680. 

[al Vague and indefinite excep- 
tions to a partnershtp account will be 
dismissed. Fishman v. Brown, 264 
Pa. 25, 107 A 224. 

Valente v. Porto, 98 Conn. 146, 
105 A 338; Hutchins v. Page, 204 
Mass. 284, 90 NE 565, 134 AmSR 656. 

[a] Exceptions overruled where 
error not shown.—Where defendant, 
the continuing partner, had kept the 
firm’s books of account in such a man- 
ner that the master, in an accounting 
on dissolution, was unable to deter- 
mine with certainty as to some of the 
profits, and as to what time they 
should be referred, and defendant was 
unable to show that the master’s find- 
ing allowing plaintiff forty per cent 
of additional profits, which share he 
was entitled to for the last three 
years of the partnership term, in- 
stead of twenty per cent, which rep- 
resented his share for the first two 
years, was erroneous, his exceptions 
thereto would be overruled. Hutchins 
v. Page, 204 Mass. 284, 90 NE 565, 134 
AmSR 656. 

99. Brown v. Roses 76 S. G. 180, 
56 SE 680. 

fa] TIllustration.—An 
that a referee erred 
counts of partners in the form of 
firm accounts, in that he should have 
first stated the same in the form of 
an account with an individual with 
the firm, was too general, in failing 
to specify in what respect such mode 
of stating the accounts was prejudi- 
cial. Brown v. Rogers, 76 S. C. 180. 
56 SE 680. 

1. Gay v. Gibson, 101 W. Va. 284 


T exception 
in stating ac- 


ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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each question involved in the controversy;? but 
where the existence of the partnership has been es- 
tablished by a formal judgment from which no ap- 
peal has been prosecuted, the court should only hear 
evidence upon the various terms and phrases of the 
contract in addition to that already heard.* Where 
the report is obseure and confused and so unintel- 
ligible that the court cannot pass upon it satisfac- 
torily, the matter of accounting may be referred 
again for a proper report.* But it has been held 
that an account between partners will not be recom- 
mitted on the ground that the report of the master 
did not include all the items, where it is evident that 
the partner requesting a recommitment would there- 
by have a judgment rendered against him still less 
in his favor.’ . It has also been held that the re- 
port will not be recommitted, when the court has 
before it the facts upon which it may found a satis- 
factory decree.® 

[§ 992] 29. Distribution among Partners.’ 
Where a balance remains after satisfying the claims 
of creditors, it should ordinarily be distributed 
among the partners in proportion to their partner- 
ship interests.2 Any disproportion between the 
partners with respect to their contributions to the 
firm assets or their receipts from the firm should be 
taken into account and equalized in the distribution 
of the firm assets,® the rule being that the share of 
a partner as determined by a final accounting is his 
just proportion of the residue after the payment of 
nonpartners, and after the several partners have 
been credited with the sums due them from the firm 
and have been charged with the sums due from them 
to the firm.1° Where the interests of the partners 
in the capital stock and in the profits are different, 


132 SE 717 (exception to report based Mich.—Snyder 
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the assets must be applied first to the payment of 
the capital stock until that is refunded and the bal- 
ance only distributed as profits;11 and where the 
partnership agreement contains no provision with re- 
spect to the contributions of the partners but merely 
provides that profits shall be equally divided, and 
the contributions of the partners have been unequal, 
the balance should be first applied to equalize con- 
tributions and it is improper to order distribution 
in proportion to the respective contributions of the 
partners.t? Where the partnership agreement pro- 
vides that the relative proportions of capital and 
profits shall be determined by a valuation of assets 
at the date of dissolution rather than by an actual 
reduction to cash, the proportion so fixed governs 
the distribution notwithstanding a depreciation in 
value of the assets.*® 

The interest of a deceased partner, when ascer- 
tained, should be ordered paid to his personal repre- 
sentative without determining the rights of alleged 
lienors thereon.'* 

A partial distribution of the assets among the 
partners may be ordered in a proper ease,® but in 
making such an order the court must see to it that 
the partial distribution does not interfere with pay- 
ment in full of the partnership. debts.+® 

Adjudging lien. In a case where one partner sued 
the other for sums due, but defendant denied the 
existence of a partnership, it was held proper, on 
a finding in plaintiff’s favor, to adjudge him a lien 
on the proceeds of land belonging to the partnership 
which was directed to be sold.+* 

[§ 993] 30. Dismissal.1® Where it is determined 
that defendant is not liable to account, a suit for a 
partnership accounting is properly dismissed,!° and 


O’Beirne, plied to capital and profits in the 


on conflicting evidence should not be 
sustained). 

2. Durham vy. Perkins, 214 Ky. 608, 
283 SW 945. 

3. Durham v. Perkins, supra. 

4. Reid v. Freed, 100 Miss. 48, 56 
S, 278. 

5. Frierson v. Morrow, (Tenn. Ch. 
A.) 48 SW 245. 

6 Patterson v. Kellogg, 53 Conn. 
38, 22 A 1096; Lobb’s App. 3 Walk. 
(Pa.) 374. 

7. Determination of shares of part- 
ners generally see supra §§ 854-876. 

8. Rosenberger v. Kuesel, 292 Pa. 
184, 140 A 860; Murphy Vi Murphy, 88 
Pa. Super. 411; Koelz v. Brinkman, 
50 W. Va. 270, "40 S 578. 

“After payment of the [partner- 
ship] indebtedness and the costs of 
dissolution are provided for, the prop- 
erty will be divided among the part- 
ners according to the terms of the 
partnership agreement.” Steinberg v. 
Hagan, 234 Pa. 291, 293, 83 A 272. 

9. Nakamura v. Kondo, 65 Cal. A. 
2his 213 o280e 425; Cronk... Crane. 
dali, 137, App. Div. 440, 444,121 NYS 
805 [app dism 199 N. se. 522 mem, 92 
NE 1082 mem]; Rosenberger v. Kue- 
sel, 292 Pa. 184, 140 A 860. 

“Whatever sum has been advanced 
by any partner beyond his propor- 
tionate share should be first paid 
from the amount of the surplus.” 
Cronk v. Crandall, supra. 

“The claim of a partner even for 
money advanced by him in respect to 
capital of the partnership is to be 
paid out of the assets of the partner- 
ship before there is a division among 
the partners of the proceeds of any 
residue after paying all debts and li- 
abilities of the firm, either to persons 
who are not partners or to the part- 
ners themselves.” Nakamura v. Kon- 
do, supra. * 

10. Ala.—Glover v. Hembree, 82 
Ala. 324, 8 S' 251. 

Ky.—Archer vy. Barry, 62 SW 485, 
23 KyL 12. 4 


132 
Mich. 340, 93 NW 872. 

N. tare A v. Schultz, 69 
Hun 183, 23 NYS 6 
Bae, _——Wauby v. vabD. 84 PittsbLeg 

Mex, Senne, vAHarcourt, 93. Tex: 
10eeE SW 1019 [rev (Civ. A.) 50 SW 

W. Va.—Koelz v. Brinkman, 50 W. 
Va. 270, 40 SE 578; Moore v. Wheeler, 
10 W. Va. 35. 

11. Kennedy v. Hill, 89 S. C. 462, 
71 SE 974; Hall v. Antrobus, 44 N. S. 
96, 6 EastLR 507. 

12. Rosenberger v. Kuesel, 292 Pa. 
184, 140 A 860 (under Uniform Part- 
nership Act). 


cane one di ny, Hill, 89 S. C. 462, 71 
{a] Illistration.—A partnership 


agreement ‘recited that the capital 
stock should be one hundred and five 
thousand dollars and that one part- 
ner had contributed eighty thousand 
dollars to the capital stock and the 
other two partners twenty-five thou- 
sand dollars. It was further provided 
that the profits were to be equally di- 
vided and that in order to acquire an 
equal interest in the profits, each of 
the two partners who had contributed 
the smaller amounts should pay to 
the other partner interest on the dif- 
ference between his contribution to 
capital and one third of the total cap- 
ital. It was further provided that in 
the event of dissolution the stock and 
other assets were to be taken at their 
actual market value. On dissolution 
the partners were unable to agree and 
action was brought for a settlement. 
An appraisal was ordered by the 
court, which fixed the net value of 
assets, as of the date of dissolution, 
after deducting debts and _ other 
charges, at one hundred and ten thou- 
sand nine hundred and eighty-seven 
dollars and seventy-nine cents. The 
assets depreciated in value but it was 
held that the funds realized by the re- 
ceiver from the assets must be ap- 


proportion of one hundred and five 
thousand dollars to five thousand nine 
hundred and eighty-seven dollars and 
seventy-nine cents. Kennedy v. Hill, 
89 S. C. 462, 71 SE 974 (holding also 
that interest on the funds earned by 
the receiver fell into the general fund 
to be applied along with the other as- 
sets to capital and profits according 
to ae proportion above stated). 

4 Pierson v. Garrison, (N. J: 
on) 91 A 829 (the reason being that 
questions as to liens on the deceased 
partner’s interest are for the orphans’ 
court). 

15. Adams vy. Carmony, 44 Ind. A. 
291, 87 NE 708, 89 NE 327 [foll Her- 
rick v. Miller, 123 Ind. 304, 24 NE 
ns ts lg [2 Mareum v. Marcum, 154 Ky. 
401, 157 SW 1101. 

[al] Where there is pending litiga- 
tion which necessitates a postpone- 
ment of the decision of material is- 
sues, a partial distribution may be 
ordered. Marcum v. Marcum, 154 Ky. 
401, 157 SW 1101. 

16. Adams v. Carmony, 44 Ind. A. 
291, 87 NE 708;-89 NE 327. 

17. Toll v. Lewis, 136 Ark. 318, 206 
SW 442. 

18. Dismissal generally see Dis- 
missal and Nonsuit 18 C. J. p 1142. 

19. Adams vy. Gaubert, 69 Ill. 585; 
Vermillion v. Bailey, 27 Ill. 230; Bru- 
ner v. Jacobson, 115 Minn. 425, 132 
NW 995: Drake v. Rankin, 55 Or. 587, 
107 P 22. 

[a] Partnership not shown.— 
Where plaintiff set up a partnership 
and applied for an accounting, but 
failed to establish the partnership, 
and there was no evidence tending to 
show any relief to which he was en- 
titled under ‘an agency agreement 
with defendant, it was proper to dis- 
miss the action. Bruner v. Jacobson, 
115 Minn. 425, 132 NW 995. 

b] General partnership not 
shown as alleged.—Where plaintiff 
sued for an accounting of an alleged 
general partnership between himself 
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where no proper accounts have been kept and the 
affairs of the partnership cannot be settled with any 
degree of accuracy, the court will not resort to spec- 
ulation and conjecture, but will leave the parties as 
it found them, and dismiss the bill.2° So, also, where 
a partner not only failed to demand settlement of 
the partnership for six years after it had been closed, 
although he could have done so any day, but also, 
when warned by the court of the consequences, failed 
to exhibit any accounts of the transactions of the 
partnership by the books or a statement of the busi- 
ness, and also failed to show that it was not in his 
power.to produce the books or the proper state- 
ments, it was proper, after waiting a reasonable 
time for him to produce such evidence, to dismiss 
the petition. Where, in an action for dissolution 
of a partnership, it is found that one of the defend- 
ants was not a member of the firm, it is proper that 
the action should be dismissed as to him.?? 

Where a judicial accounting has been had, it fixes 
the rights of the partners?® and of ereditors of the 
firm;?* and the suit cannot thereafter be dismissed 
without the consent of the partner in whose favor a 
balance has been found?® or without the consent of 
the firm ereditors.?® t 

Setting aside dismissal. Where, pending an action 
for partnership dissolution and accounting, defend- 
ant, by fraud and undue influence, obtained from 
plaintiff a release and discharge of all claims as- 
serted in the complaint, and on the basis of such 
release moved for and obtained a dismissal of the 
action, it was held that such dismissal might be va- 
cated and set aside on the application of defend- 
ant,?7 and similar relief has been granted where the 
dismissal was based upon a settlement reached 
through mutual mistake.?® 

[§ 994] 31. Compromise and Settlement of Ac- 


and defendant, and the proof at most 
showed a special or quasi partner- 


ship consisting of several independ- |} until 
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terest, but stipulates in such note 
that the same shall not be payable 
the partnership business 
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tion.2® <A suit for a partnership accounting may be 
settled and compromised by stipulation entered into 
by the parties,?® and a party who retains the ben- 
efits of such a settlement cannot thereafter assert 
claims inconsistent therewith.** 

[§ 995] 82. Final Judgment or Decree*?—a. In 
General. A suit for a partnership accounting being 
in equity®® the decree therein should be based on 
conditions existing at the time of its rendition.** 
The decree should finally dispose of all matters con- 
nected with the partnership,*® but should not under- 
take to determine or settle the rights of the part- 
ners with respect to transactions outside of the part- 
nership business,?® or the rights of third persons.** 
A deeree in favor of the personal xepresentative of 
a deceased partner against a swr'viving partner 
should be so phrased as to make at clear that the 
assets of the partnership are subject to payment of 
the claim so far as possible.2* A decree upon an 
accounting necessarily implies that an amount named 
therein as due to a partner has been ascertained after 
a full settlement of partnership affairs;*® and if 
the language of a decree is indefinite or ambiguous, 
ait. will be so construed as to sustain its regularity 
and validity if it is susceptible of such construe- 
tion.*° 

[§ 996] b. Provisions as to Dissolution. A final 
decree upon an accounting between partners, where 
the partnership has ceased to do business and is to 
be wound up, is not entered except upon dissolu- 
tion,*? and a prayer for general relief is sufficient 
to warrant the inclusion in the decree of an order 
for dissolution.** Where a dissolution of the part- 
nership is sought, and the right to this relief has 
been determined, it is usually held that there should 
be a final decree of dissolution,*? which should fix 


to the interests of the parties not 
being adjudicated having reference 


has | merely to the patent rights, Stuart 


ent purchases and sales of land, de- 
fendant was entitled to a dismissal 
but without prejudice. Drake v. Ran- 
King 55 Or 587, 10% PR. 22: 

20. Fineman v. Goldberg, 329 Ill. 
507, 161 NE 57; Donaldson vy. Donald- 
son, 287 Ill. 318, 86 NE 604 [aff 142 
Ill. A. 21]; Vermillion v. Bailey, 27 
Tll. 230; Morrison v. O’Brien, 190 Ill. 
Keel rAadiorar va Wares .6. Koy.e Le 
304, 13 Ky. Op. 31; Hall v. Clagett, 48 
Md. 223; Lewelling v. Lewelling, 110 
Va. 761, 767, 67 SE 362. 


‘Where there is a dispute in re- 


gard to partnership matters, and ei- |, 


ther party or both parties have been 
so negligent as to lose the evidence 
of the partnership, and to keep their 
accounts in such a confused way that 
the. court cannot see what decree 
would do justice between the parties, 
the court will be unable to make a 
decree at all, and will dismiss the 
bill.’ Ryman v. Ryman, 100 Va. 20, 
24, 40 SE 96 [quot Lewelling v. Lew- 


elling, supra]. 

21. Graham v. Hodges, 4 Ky. Op. 
343. 

22. Rowe v. Simmons, 113 Cal. 688, 


45 P 983 (judgment is properly en- 
tered in favor of the person as to 
whom the action is dismissed, and 
against plaintiff, for his costs and 
disbursements). 

23. Updike v. Doyle, 7 R. I. 446; 
Wisher v. Stovall, 85 Tenn. 316, 2 SW 
567 (infra note 25); Michael v.. Don- 
ohoe, 86 W. Va. 34, 102 SE 803. 

[a] Wote payable when partner- 
ship business settled.—‘‘Where one 
partner sells his interest in a stock 
of merchandise to another and takes 
the note of such other for the amount 
agreed upon as the value of such in- 


been settled, either amicably or by a 
decree of court, such condition has 
been met when suit has been brought 
for the purpose of settling such part- 
nership affairs, and a decree entered 
therein ascertaining that one party is 
indebted to the other upon such set- 
tlement, and the amount thereof.” 
Michael v. Donohoe, 86 W. Va. 34, 35, 
102 SE 803. 

24. Updike v. Doyle, 7 R. I. 446 
(infra note 26). 

25. Fisher v. Stovall, 85 Tenn. 316, 
2 SW 567. 

26. Updike v. Doyle, 7 R. I. 446. 

27. Salhinger v. Salhinger, 56 
Wash. 134, 105 °P 236. 

28, “Pritt v. Clay,: 6 Beavy. 503; 149 
Reprint 920 (holding that the whole 
account must be reopened, although 
the mistake related only to one par- 
ticular item). 

29. Compromise and _ settlement 
generally see Compromise and Set- 
tlement 12 CC J; posi. 

30. Stuart v. White, 191 Iowa 1312, 
184 NW 337. 

[a] Stipulation construed.—A stip- 
ulation made and entered on the judg- 
ment docket in a partner’s action 
against his copartner for an account- 
ing, whereby it was agreed, “as a 
compromise and‘ settlement. of this 
suit,” that defendant ‘hereby sells 
to” plaintiffs ‘all of his interests in 
the assets and business of the copart- 
nership” excepting certain patent 
rights, for a specified sum, and that 
“the interest, if any, of all the parties 
to this suit are not adjudicated or 
prejudiced by this settlement,” was a 
final settlement and adjudication of 
the interests of the copartnership, ex- 
cepting the patents, the provision as 


Ne 191 Iowa 1312, 1314, 184 NW 


31. Stuart v. White, supra. 

32. Decrees in equity generally see 
Equity §§ 820-968. + 

Judgments generally Judg- 
ments 33 C. J. p 1042. 

33. See supra § 900. 

384. Breckenridge v. Cary, 195 App. 

Div. 156, 186 NYS 300. 
_[a] Right maturing pending ac- 
tion.— Where plaintiff's right to share 
money held in trust by defendant had 
ripened at the time of the rendition 
of the decree in a partnership ac- 
counting action, he was entitled to 
relief in that action and could not be 
compelled to bring another action 
therefor merely because his right had 
not ripened at the time when the ac- 
counting action was commenced. 
Breckenridge v. Cary, 195 App. Div. 
156, 186 NYS 300. 

35. See infra § 997. 

36. Willbanks v. Rogers, (Tex. 
Civ. A.) 228 SW 265; Dimond v. Hen- 
derson, 47 Wis. 172, 2 NW 73. 

37. See infra § 1001. 

338. Froess v, Froess, 284 Pa. 369, 
LSAT 276: ae 

39. Hayes v. Reesé€, 34 Barb. (N. 
Ne) eaibde 

40. Noble v. Faull, 26 Colo. 467, 58 
P 681; Knowlton v. Dolan, 151 Ind. 
79, 51 NE 97; Goldman v. Marcus, 
(Tex. A.) 15 SW 412, 

41. Wiggins v. Brand, 202 Mass. 
141, 88 NE 840. 

42. Wiggins v. Brand, supra. 

43. Singer v. Heller, 40 Wis. 544. 
And see cases infra this section. 

_[a] Judgment treated as one of 
dissolution.—In an action for dissolu- 
tion of a partnership, defendant set up 


see 


: For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the date of dissolution** and the terms thereof.*® 
A decree of dissolution is not necessary where the 
partnership has already been dissolved by the acts 
of the partners;*® and it has been held that, where 
the partnership was induced by fraud, a decree for 
dissolution is not necessary,*? and a provision for 
dissolution in the decree may be treated as a nullity 
or as an adjudication that the partnership never 
existed.#§ 

[§ 997] c. Provisions as to Settlement of Partner- 
ship Affairs Generally.t® With respect to account- 
ing and distribution, the deeree should provide for 
a final adjustment of all controverted questions. be- 
fore the court,®°® the payment of the firm debts, 
and a final distribution of all the assets and effects 
of the firm,®? and should fix the rights and labil- 
ities of the partners as among themselves.°? The 
‘decree should settle the partnership concerns among 
all the partners,®* unless the nature of the partner- 
ship is such that plaintiff’s share of the profits for 
which he brings suit is separable from the rest of 
the firm business.*> It has been held that, where 
the accounts are in such a condition that it is im- 
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possible to reach a satisfactory conclusion as to 
the true state of the account between parties, the 
account should be adjudged settled and closed, and 
it should be adjudged that neither partner recover 
anything as against the other and that the proceeds 
of sale of the partnership property, after paying 
costs of the suit and partnership debts, be divided 
among the partners in proportion to their respec- 
tive interests.°® Where it is shown that one part- 
ner has no further interest in the assets of the part- 
nership, the proper decree is that the ownership 
and title to the properties involved shall be vested 
absolutely in the other partner,®’ with a provision 
in the decree protecting the first mentioned partner 
against claims, suits, actions, and demands of the 
unpaid creditors of the partnership.°® 

[§ 998] d. Money Judgment between Partners— 
(1) In General. The final judgment or decree may, 
and often does, include an adjudication that a bal- 
ance is due from one or more of the partners to an- 
other partner or other partners;°®, and where it 
has been determined that one partner should pay 
to the other a definite amount in settlement of his 


a counterclaim for damages for plain- 
tiff’s misconduct in connection with 
the partnership business. On a hear- 
ing the court ordered and adjudged 
that the partnership be dissolved and 
provided for conversion of the as- 
sets into money, but reserved all 
questions of law or fact arising on 
the counterclaim for further consid- 
eration. Subsequently, a judgment 
was rendered against defendant on 
his counterclaim. It was held that, 
as under the practice of the state 
there was, properly speaking, no such 
thing as an interlocutory judgment, 
the correct practice required that the 
partnership should be dissolved by 
the final judgment, but as neither 
side objected to the form of the judg- 
ment and both sides treated it as one 
disposing of all of the rights of the 
parties and practically dissolving the 
partnership, the appellate court 
should treat the judgment as one of 
dissolution. Singer v. Heller, 40 Wis. 
544. 

Interlocutory decree of dissolution 
see supra § 955. 

44. Dumont y. Ruepprecht, 38 Ala. 
175; Barclay v. Barrie, 209 N. Y. 40, 
102 NE 602, 47 LRANS 839, AnnCas 
1913D 1143; Durbin v. Barber, 14 Oh. 
311; Besch v. Frolich, 1 Phil. 172, 19 
EngCh 172, 41 Reprint 597. 

[a] The date may be fixed at a 
time earlier than the abandonment of 
the partnership by the aggrieved par- 
ty. Dumont v. Ruepprecht, 38 Ala. 
ARTO. 

‘{[b] Dissolution made _ retrospec- 
tive.—‘If without fault on plaintiff's 
part the processes of litigation have 
been delayed until a judgment of dis- 
solution taking effect when rendered 
will be of no benefit whatever, the 

. principles of equity undoubted- 
ly ‘would entitle the court by relation 
of its judgment to secure him in the 
rights which he asserted, and as now 
found, possessed, without impairment 
by delays or obstacles for which he 
was not responsible.” Barclay v. Bar- 
rie, 209 N. Y. 40, 58, 102 NE 602, Ann 
Casi913D 1143, 47 LRANS 839. 

{e] Dissolution not made _ retro- 
spective.—(1) Besch v. Frolich, 1 
Phil. 172, 19 EngCh 172, 41 Reprint 
597. (2) “The bill. alleged a part- 
nership, the answer denied it, and 
thereby an issue was presented, and 
when the court found the partnership 
and dissolved it by decree the rela- 
tion then ended and not before.” Bun- 


nell v. Ward, 241 Mich. 404, 408, 217 
NW 68. 
45. Crouse ‘v. McCandless, 121 Ill. 


A, 237 [aff 220 Ill. 344, 77 NE 202]; 


Lyon v. Tweddell, 17 Ch. D. 529. 

46. Becker v. Hill, 20 LancLRev 
GPa.) 3845) 28 boy Gaht is therefore, un- 
necessary to enter a formal decree 
dissolving the partnership, for Dr. 
Becker has effected that result by his 
withdrawal, and whether he did this 
before or immediately after the pres- 
ent bill was filed by him is of no im- 
portance. Of what avail would it be 
for the Court to do what he not only 
had the power to do, but actually did 
himself’’). 

47. Miller v. Kraus, fret BAS) LD, 
P 834 [reh den 155 P 838]. 

‘ 48. Miller v. Kraus, supra. 

49. [a] Forms of decree.— Wade 
v. Clower, 297 Fed. 463 (form out- 
lined in case of settlement between 
surviving partners and representa- 
tives of deceased partner); Wedder- 
burn v. Wedderburn, 2 Keen 122, 15 
EngCh 722, 48 Reprint 807 [app dism 
4 Myl. & C. 41, 18 EngCh 41, 41 Re- 
print 16] (where a partner had died 
and new partners had been admitted 
and had retired). 

50. Leyhe v. McNamara, (Tex. 
Commn. A.) 243 SW 1074, 1077 [dism 
writ of error (Civ. A.) 230 SW 450, 
and cit Cye]. 

51. Moran v. McInerney, 129 Cal. 
29, 61 P 575; Veneman v. Ruckle, 120 
1 bg asa le 

[a] A decree distributing partner- 
ship real property subject to liens 
is improper as the court should order 
the property sold and all proper 
charges paid out of the proceeds. 
Moran v. McInerney, 129 Cal. 29, 61 P 


55. 

52. Parish v. Bainum, 306 Ill. 618, 
138 NE 147; Williams v. Henkle, 201 
Ill. A. 362; Hemm y. Juede, 153 Mo. 
A. 259, 1383 SW 620; Peck v. Cavagna, 
7 OhS&CP 142, 4 OhNP 284; Leyhe 
v. McNamara, '(Tex. Commun.) .A.))-2438 
SW 1074, 1077 [dism writ of error 
(Civ. A.) 230 SW 450, and cit Cyc]. 

[a] Final nature of decree.—A de- 
eree dissolving a firm and appointing 
a receiver to distribute the proceeds 
of a sale of the firm property, after 
deducting the costs of the proceeding, 
equally between the partners, is a 
final decree and nothing’ remains to 
do but to execute it by administering 
the estate. Hemm v. Juede, 153 Mo. 
A. 259, 183 SW 620. 

53> Atkinson’ v28 Cash,< 79 I. 7 53s 
Constas v. Gregoris, 192 Ill. A. 376; 
Shirley v. Straub, 50 N. D. 872, 198 
NW 675, 678 [cit Cyc]; Meeve v. Eber- 
vie 49 Tex.) Civ.| A. 327, 108 ‘SW: 


[a] Judgment completely settling 
partnership affairs hetween partners. 


—In an action for dissolution of a 
partnership, in which the petition al- 
leged the partnership and specified 
the firm property and debts, all of 
which was admitted by defendant, a 
judgment ordering a division of the 
partnership property, with the excep- 
tion of certain cattle, which, by con- 
sent, were to be sold by the partner- 
ship, and the proceeds thereof ap- 
plied to the payment of the firm in- 
debtedness, except that to plaintiff, 
and giving plaintiff a lien on defend- 
ant’s share to secure the payment of 
the debt to plaintiff, makes a complete 
settlement of the partnership affairs 
and accounts between the parties. 
Meeve v. Eberhardt, 49 Tex. Civ. A. 
327, 108 SW 1013. 
ions Cal.—Griggs v. Clark, 23 Cal. 

Iowa.—Smith v. Knight, 77 Iowa 
540, 42 NW 488. 

Ky.—Maude v. Rodes, 4 Dana 144. 
pa NAG RONG Ve ee resi eto) sGil cca 

Mich.—Clink v. Carpenter, 122 Mich. 
681, 81 NW 932 
so H.—Raymonad v. Came, 45 N. H. 

W. Va.—Childers v. Neely, 47 W. 
Va. 70, 34 SE 828, 81 AmSR 777, 49 
LRA 468. 

Eng.—Ex p. Martin, 2 Bro. Ch. 15, 
29 Reprint 8. 


55. Patterson v. Ware, 10 Ala. 444. 

56. Ashley v. Williams, 17 Or. 441, 
21 P 556. 

57. Clearkin v. Taheny, 256 Pa. 
615, 100 A 1053. 

58. Clearkin vy. Taheny, supra. 

[a] Form of such decree.—Clear- 


kin v. Taheny, 256 Pa. 615, 100 A 1053. 
Pius Ida.—Taylor v. Peterson, 1 Ida. 

Kan.—McGillvray v. Moser, 43 Kan. 
2190 23 “9.68 

Ky.—Swafford v. White, 89 SW 129, 
28 Bit oe 119, 
La.—Cazeau v. Faget, 11 Rob. 10. 

Mich.—McLean v. McLean, 109 
Mich. 258, 67 NW 118; Wyatt v. 
Sweet, 48 Mich. 539, 12 NW 692, 13 
NW 525. 
Ha H.—Raymond v. Came, 45 N. H. 

N. Y.—White v. Reed, 124 N. Y. 468, 
26 NE 1037; Hollister v. Simonson, 
36 “App Divi 63, "55 NYS 37221) Scott 
v. Pinkerton, 3 Edw. 70. 

N. D.—Shirley v. Straub, 50 N. D. 
872, 198 NW 675, 678 [quot Cyc]. 

Wash.—Yarwood v. Billings, 31 
Wash. 542, 72 P 104. 

Wis.—Strang v. Thomas, 114 Wis. 
599) OI INIW: B2.3'7.. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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obligations and the rights of the other partner, a_ 
personal money judgment may be rendered accord- 
However, the claims of partners for re- 
imbursement of contributions to capital,®+ or dis- 
bursements on behalf of the firm,*? or repayment of 
debts of the partnership to them,°* are primarily 
against the partnership assets, and a personal judg- 
ment against individual partners should not be ren- 
dered unless the partnership assets are insufficient 


ingly.®° 


60. U.S.—Kelsey v. Hobby, 16 Pet. 
269, 10 L. ed. 961. 
Ala.—Garrett' v. Robinson, 80 Ala. 
192: 
Ariz.—Brewer v. Morgan, 263 P 630. 

Cal._Nakamura v. Kondo, 65 Cal. 
A. 211) 2238 P 425. 

Ind.—Thomas y. Hollingsworth, 181 
Ind. 411, 103 NE 840. 

Kan.—Tenney v. Simpson, 37 Kan. 
Oy) Lowen pel 2. 

La.—Stark v. Howcott, 118 La. 489, 
AS Sn Ga. 

Mass.—Robinson y. Simmons, 146 
Mass. 167, 15 NE 558,.4 AmSR 299. 


N. Y.—Gimpel v. Wilson, 10 Misc. 
153, 30 NYS 942. 

Pa.—McGinn v. Benner, 22 Pa. 
Super. 134. 


Thirkell, 3 
34 Que. 


Ont.—Davidson Vv. 
Grant Ch. 330. 

Que.—Lawn v. Gilchrist, 
Kee 260. 

And see cases supra note 59. 

{a] A judgment ordering an ac- 

counting may make an alternative 
condemnation of a fixed sum to be 
paid in the event of failure to ac- 
count. Lawn v. Gilchrist, 34 Que. K. 
B. 265. 
[b] If the accounts show a dis- 
proportion in profits received or losses 
sustained there should be a decree 
against the partner who is found to 
have the advantage for a portion of 
that sum equivalent to his propor- 
tionate share in the partnership. 
Garrett v. Robinson, 80 Ala. 192; Mc- 
Call v. Moschowitz, 14 Daly 16, 1 
NYSt 99, 10 NYCivProc 107; David- 
son v. Thirkell, 3 Grant Ch. (Ont.) 
330. 

{c] Conversion of partnership as- 
sets.—In an accounting, where it ap- 
peared that one of the partners had 
converted to his own use a _ note 
which represented the assets of the 
firm, the court did not err in render- 
ing a personal judgment against him 
for the amount of the other part- 
ner’s interest therein. Thomas _v. 
Hollingsworth, 181 Ind. 411, 103 NE 
840. 

{d] On a partial settlement of a 
partnership, it is error to give a per- 
sonal decree for one partner against 
another for a balance due. Steele v. 
Moore, 71 W. Va. 436, 76 SE 850. 

{e] Sale of interest of partner.— 
In settling the affairs of a defunct 
partnership it was proper not to give 
judgment against partners who were 
nonresidents and who had sold their 
interests before any of the debts in 
existence at the time of suspension 
of the partnership had been contract- 
ed, but it was proper to render judg- 
ment against members who had pur- 
chased the interests of retiring part- 
ners. Strang’ v. Thomas, 114 / Wis. 
599, 91 NW 287. 

[f] Action against representative 
of deceased partner.—In an action by 
one partner against the executor of 
his deceased partner, to have an ac- 
count taken and a judgment entered 
for what might be found due him, 
a judgment cannot be entered against 
the executor, and an execution is- 
sued thereon, without an issue as to 
the possession of assets in the execu- 
tor’s hands being made and decided 
in the affirmative. Dickerson v. Wil- 
coxon, 97 N. C. 309, 1 SE 636. 

{g] Payment directly to heirs of 
deceased partner.—When all the par- 
ties are before the court it may de- 
eree payment by the surviving part- 
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ner directly to the heirs of the de- 
ceased, instead of to his administra- 
tor. Robinson v. Simmons, 146 Mass. 
167, 15 NE 558, 4 AmSR,.299. 

[h] Such a judgment may be de- 
clared a lien on the share of partner- 
ship lands set off to the debtor part- 
ner. Tenney v. Simpson, 387 Kan. 579, 
Pie baie 4 

[i] Allowance of interest.—Where 
a suit for a partnership accounting 
was referred to a master, who made 
up his report without computing. in- 
terest, it was within the power of 
the presiding judge to allow interest 
on the balance due one of the part- 
ners from the date of the writ, not- 
withstanding Rev. L. ¢ 177 § 8, au- 
thorizing an allowance of interest to 
the entry of judgment in certain cases 
where interest ,has, already been al- 
lowed. Young v. Winkley, 191 Mass. 
570, 78 NE 3877. 

[ij] Interdependent provisions of 
judgment.—Where in suit by a part- 
ner for an accounting a judgment for 
plaintiff in a certain sum declared 
that a third of the real estate owned 
by the firm belonged to plaintiff and 
declared a lien for plaintiff on the 
interests of defendants, and directed 
a sale of the real estate and payment 
of one third of the proceeds to plain- 
tiff, and application of so much of 
the remaining two thirds as was nec- 
essary to liquidation of any amount 
remaining unpaid at the time of the 
judgment, the purpose of the court 
was to subject partnership property 
to a sale for the satisfaction of the 
amount due plaintiff, and, the money 
judgment and the direction for the 
sale of the real estate being inter- 
dependent, there should be no gen- 
eral execution issued until after sub- 
jection of the partnership assets to 
the claims of the plaintiff. Hreeman 
v. Donohoe, 188 Cal. 170, 204 P 593. 

[k] Judgment for amount greater 
than was claimed.—A judgment in 
favor of plaintiff for a particular 
amount, based upon the report of the 
auditor, which report was made from 
the books, is not erroneous because 
the amount awarded is greater than 
the amount which plaintiff, as a wit- 
ness, claimed to be due him. Brewer 
v. Morgan, (Ariz.) 263 P 6380, 632 (“If 
what the plaintiff was willing to ac- 
cept was not the true amount ue 
him as shown by the auditor’s re- 
port, it cannot be that the court was 
in error in giving him judgment for 
the actual amount due, rather than 
the amount estimated by him to be 
due’). 

61. Nakamura vy. Kondo, 65 Cal. 
A. 211, 223 P 425. 


oe Williams v. Henkle, 201 Ill. A. 
>) . 

63. Lantz .v. Tumlin, 74 W. Va. 
196, 81 SE 820. 

64. Nakamura v. Kondo, 65 Cal. 


A. 211, 223 P 425; Williams v. Henkle, 
201 Ill, A. 362; Lantz v. Tumlin, 74 
W. Va. 196, 81 SE 820. 

[a] Upon sale of the partnership 
property “the proceeds would con- 
stitute a partnership fund from which 
the claim of respondent for money 
advanced as capital should be paid, 
and as long as such partnership fund 
is in existence with which to liqui- 
date a debt due one of the partners 
no personal judgment should be ren- 
dered against the other partner.” 
Nakamura v. Kondo, 65 Cal. A. 211, 
213, 223 P 425. 


to make repayment.®* 
not be rendered in favor of one partner against the 
other until the account has been stated,®> and the 
balance due from one to the other thus ascertained.*® 
As a general rule, a personal judgment cannot be 
rendered against one of the partners until the part- 
nership property has been converted into cash,*7 
and the liabilities of the firm paid, so far as possi- 
ble, from the fund so created,®* or payment of the 


[§ 998 


A money judgment should 


65. Amacker v. Kent, 144 La. 545, 
80 S 717;* Williams v. Lindblom, 68 
Hun 173, 22 NYS 678 [aff 142 N. Y. 
682 mem, 37 NE 825 mem]; Oglesby 
OGe Pee 59 Oh: St. 60, 51 NE 
78. 

[a] Illustration,—In an action for 
a settlement of a balance due plain- 
tiff under a partnéwship agreement, a 
judgment for plaintiff for a specific 
amount was premature when rendered, 
before the settlement was reached, 
and the case would be remanded for 
the further liquidation of the trans- 
action and the ascertainment of the 
balance due plaintiff. Amacker v. 
Kent, 144 La. 545, 80 S 717. 

[b] Where further accounting will 
be necessary.—At the end of a part- 
nership accounting a personal judg- 
ment may be rendered against one 
partner for the amount found to be 
due the other partner on the account- 
ing had, although the exigencies of 
the partnership business will require 
a further accounting of profits that 
will accrue before a sale of the part- 
nership business and properties can 
be made. Apple v. Smith, 106 Kan. 
717,.190, P 8, 105, Kan. 732; 185-P. 903 
[certiorari den 254 U. S. 636 mem, 41 
SCt 9 mem, 65 L. ed. 450 mem]. 

66. Oglesby v. Thompson, 59 Oh. 
St. 60, 51 NE 878. 

67. Shuken v. Cohen, 179 Cal. 279, 
176 P 447; Clark v. Hewitt, 136 Cal. 
77, 68 P 303; Rassaert v. Mensch, 17 
CaliwA.7 630, -220) P1072: Stowers we 
Kamphefner, 6 Cal. A. 80, 91 P 424; 
Levi v. Karrick, 8 Iowa 150; Bagg 


v. Osborn, 169 Minn. 126, 210 NW 
862; Green v. Stacy, 90 Wis. 46, 62 
NW 627. 


“It is the general rule that where 
the property consists of assets other 
than money, and where there are 
partnership debts, until such debts 
have been paid and the assets re- 
duced to money there can be no defi- 
nite basis for a division between the 
partners which could be the basis of a 
judgment. that one pay to the other 
any specific sum of money.” Nak- 
amura v. Kondo, 65 Cal. A. 211, 213, 
223 P 425. 

[a] Judgment payable when as- 
sets converted.—Where defendant has 
not converted into cash all of the as- 
sets in his possession, the decree 
should not be in favor of plaintiff 
absolutely for his proper share of 
such assets but should be for such 
share when the assets are converted 
into money. Durkheimer v. Heilner, 
24 Or. 270, 33 P 401, 34 P 475. 


68. Cal.—Shuken vy. Cohen, 179 Cal. 
279, 176 P 447; Clark v. Hewitt, 136 
Cal. 77, 68 P 3803; Nakamura vy. 


Kondo, 65 Cal. A. 211, 223 P 425 (su- 
pra note 67); Rassaert v. Mensch 
Lt Cal. A. 637,. 120 BP L072: 
se ne v. Nims, 20 Fla. 204, 
Mass.—Tyng v. Thayer, 8 Allen 391. 
W. Va.—Dilcher w Dilcher, 83 W. 
Va. 135, 97 SH 579; Hyre v. Lam- 
bert, 37 W. Va. 26, 16 SE 446. 
Wis.—Green v. Stacy, 90 Wis. 46, 
62 NW 627. 
“A final decree ought not to be 
made until the debts of the concern 
are ascertained and adjusted 


> 
. 


unless the partner in advance will de- - 


duct the amount of the debts from 
the amount due him.” Nims y. Nims,/ 
supra. 

Payment of claims generally see 
supra § 989, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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partnership debts provided for,®® but such a course 
is not necessary where there are no liabilities to 
settle except as between the partners themselves.’° 
Where one partner is indebted to the firm or has 
received firm assets in excess of his share, a judg- 
ment against him and in favor of the other partner 
should not be for the full amount of the debt or 
value of the assets received but merely for a por- 
tion thereof equivalent to the other partner’s pro- 
portionate interest in the partnership;‘! and, con- 
versely, where the firm is indebted to one partner, 
the other partner should be made lable for only 
his proportionate share of such indebtedness.*? So, 
also, where the court has rendered a Judgment in fa- 
vor of one partner and against the other, for a cer- 
tain amount, and on a rehearing has become con- 
vineed that a certain item was erroneously included 
in the judgment, the judgment should be reduced 
by the entire amount of such item, and not merely 
by one half thereof, the partnership being an equal 
one.*® Where there are no outside creditors and 
one partner has contributed to the firm more than 
his proportionate share of capital, the decree should 
give him the right to enforce payment of the amount 
so due to him out of the partnership property and 
also the rieht to personal judgment against his co- 
partners in case of deficiency.7* Where a partner- 
ship contract provides that one partner shall be paid 
for his services and the other partner defaults in 
performance of his obligations under the partner- 
ship agreement so that the contemplated compensa- 
tion is not earned, the former partner may have 
judgment against the defaulting partner for the rea- 
sonable value of his services.7° A money judgment 
in favor of one partner against the other is not er- 
roneous because of a provision that the partner in 
whose favor such judgment is rendered shall, at the 
time of payment thereof, surrender certain stock, 
and if he does so a certain amount is to be credited 
on the judgment.‘® Where a surviving partner has 
resisted an accounting of the partnership affairs for 
a long time, and accounts finally presented by him 
are false, fraudulent, and insufficient to be made the 
basis of an accounting, and further information is 
not obtainable, the court may afford summary re- 
lief by decreeing payment of the value of the inter- 
est of the deceased partner at the time of his death, 
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with interest, costs, and attorney’s fees.77 <A de- 
fendant in a dissolution suit, who has been at fault, 
is not entitled to recover for any damages which he 
has suffered by reason of the dissolution.*§ 

[§ 999] (2) Joint or Several Judgment. Ordi- 
narily, separate judgments should be rendered as to 
each partner;’® but this rule does not apply where 
two or more of the partners are joint contractors on 
the one side, with plaintiff partner on the other 
side,®° or when two or more partners have acted 
jointly in wronging plaintiff.$+ 

[§ 1000] e. Relief Other than Dissolution and 
Accounting. Where a bill in equity seeks the dis- 
solution of the partnership and settlement of the 
partnership accounts and redemption of individual 
property from an encumbrance in the form of a lien 
for a partnership debt, plaintiff may have a decree 
of redemption of his individual property from such 
lien on proof of his right to such relief, although 
a statement of the partnership account is impos- 
sible for lack of evidence.*? 

Decreeing lien. In a suit for a partnership ac- 
counting, plaintiff may be decreed a lien on defend- 
ant’s interest in uncollected partnership accounts, 
which may be directed to be sold in satisfaction 
thereof, for the amount due in settlement,®* and 
this is also true with respect to any partnership 
funds defendant used for his individual benefit,®+ 
but no such hen may be allowed for a debt from 
defendant to plaintiff for a matter not within the 
partnership.®® 

Direction for conveyance or assignment. Where 
it is determined that the other partners are entitled 
to an interest in property standing in the name of 
one partner, the court may, by its decree, direct 
that such partner execute a conveyance or assign- 
ment,°® and on his failure to do so may appoint a 
trustee for that purpose,®*? or may order an account- 
ing of the value of the property and render a per- 
sonal judgment therefor.§® 

Award of damages. Under proper allegations in 
the pleadings, supported by adequate proof, one of 
the partners, in a suit for partnership dissolution or 
accounting, may be awarded damages against the 
other partner on account of the latter’s breaches of 
duty to the firm,®® or fraudulent misrepresentations 
inducing the first mentioned partner to enter into 


69. Carper v. Hawkins, 8 W. Va.[ed. 1067 mem]. 432, 122 NE 562; Whitcomb v. Whit- 
291. 76. Rawlings v. Fish, 151 Ky. 764,| comb, 85 Vt. 76, 81 A 97, AnnCas 
70. Shuken v. Cohen, 179 Cal. 279,|152 SW _ 941. 19136 1015. 
176 P 447. 77. ‘Perrin v. Lepper, 72 Mich. 454, 87. Whitcomb v. Whitcomb, 85 Vt. 
71. Costello v. Scott, 30 Nev. 48,}40 NW _ 859. 76, 81 A 97, AnnCas1913E 1015. 


93 R194 P 222. 

72. Meeve v. Eberhardt, 49 Tex. 
Cin AL 327, £08. SW. 101385 Gt iscer- 
ror to make the entire indebtedness 
a lien on the other. partner’s share 
and authorize execution for the en- 
tire amount against his share in case 
of his failure to pay the indebted- 
. ness). 

73. Signorelli v. Federico, 167 La. 
5, 118 S 482. 

74, Ward v. Chew, 189 Iowa 523, 
178 NW 379 (a decree was erroneous 
where, although it correctly set out 
the amount due to the partner who 
had made a contribution in excess of 
his pro rata share, the court refused 
to order a sale of any part of the 
partnership property, but ordered a 
partition in kind of the partnership 
jand, and merely decreed to such part- 
ner a lien on the property awarded 
to his copartners to be satisfied out 
of the proceeds of sale when the 
property awarded to the copartners 
should be sold by them). 

75. Harrison v. Clarke, 164 Fed. 
539, 90 CCA 413 [certiorari den 214 
U. S. 524 mem, 29 SCt 703 mem, 53 L. 


78. DPiichols v. Mumford, 213 Mich. 
201, 181 NW 1022. 

79. Starr v. Case, 59 Iowa 491, 13 
NW 645; Levi v. Karrick, 8 Iowa 
150; Lord v. Anderson, 16 Kan. 185; 
Leserman v. Bernheimer, 113 N. Y. 
39, 20 NE 869; Rhiner v. Sweet, 2 
Mans:7GN; Y-) 386: 

[a] A joint judgment against two 
or more partners in favor of another 
partner, without adjudging the re- 
spective liabilities of defendants, is 
improper. Gimpel v. Wilson, 10 Misc. 
153, 30 NYS 942. 

80. Groth v. Kersting, 23 Colo. 
213, 47 P 393 [aff 4 Colo. A. 395, 36 
12 Seu Colehour vy. Coolbaugh, 81 


FV. 
Lord vy. Anderson, 16 Kan. 
185; Berkey v. Judd, 12 Minn. 52; 


Bloomfield vy. Buchanan, 14 Or. 181, 
12.23.83 
82. Dilcher v. Dilcher, 83 W. Va. 


135,97 SE 579. 
83. Willbanks  yv. 
Civ. A.) 228 SW 265. 
84. Willbanks v. Rogers, supra. 
on Willbanks v. Rogers, supra. 
6. 


Rogers, (Tex. 


Steele v. Estabrook, 232 Mass. 


88. Apple v. Smith, 106 Kan. 717, 
718, 190 P 8, 105 Kan. 732, 185 P 908 
[certiorari den 254 U. S. 636 mem, 
41 SCt 9 mem, 65 L. ed. 450 mem]. 

“In case a defendant partner re- 
fuses to assign and transfer proper- 
ty in another state in accordance with 
the decree of the court, it is com- 
petent for the court to order an ac- 
counting of the value of the property 
not assigned and transferred as the 
decree directed, and to render a per- 
sonal judgment against the defend- 
ant for that value.” Apple vy. Smith, 
supra. 

89. McIntosh v. Ward, 159 Fed. 66, 
69, 86 CCA 256; Becker v. Hill, 20 
LancLRev (Pa.) 345. Compare Sing- 
ec vy. Heller, 40 Wis. 544 (infra note 


1). 

“The bill charged appellant [de- 
fendant] with fraud and misconduct. 
For damages on account of all breach- 
es of duty to the firm he was an- 
swerable in the accounting.” Mc- 
Intosh v. Ward, supra. 

{a] This is true although the 
partnership agreement provides that 
a partner who withdraws shall lose 
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the partnership.°° 


nership.°? 


[§ 1001] f. Decision as to Matters Affecting 
The deeree should not undertake 
to determine the rights of third persons who are 
not parties to the suit,®°* and a decree in a suit be- [§ 
tween partners that one partner shall pay the firm 
debts is not binding on the firm ereditors and does 
not affect their right to resort to the individual lia- 


Third Persons. 


But 


all right in the partnership business. 
eee v. Hill, 20 LancLRev (Pa.) 

0. 

[b] Losses under receivership.— 
Where a bill for a partnership ac- 
counting charged defendant with 
fraud and misconduct, and a receiv- 
er was appointed and an account stat- 
ed up to the date of such appoint- 
ment, and the receiver carried on the 
business of the firm, it was held that 
all of defendant’s wrongs and frauds 
upon the firm were merged in the 
account as stated and that he was 
not responsible for depreciation un- 
der the receiver’s care and manage- 
ment. McIntosh v. Ward, 159 Fed. 
66, 69, 86 CCA 256 (‘‘the court could 
not, on any principle of law or eq- 
uity, give to appellees [plaintiff] .fur- 
ther damages for the merged wrongs 
and frauds by adding to the account 
the amount the court had been ex- 
pending from the partnership fund 
for conserving and carrying on the 
partnership business’’). 

Liability for losses due to miscon- 
duct generally see supra § 980. 

90. Richards v. Todd, 127 Mass. 
167; Peterson v. Barrow, (Tex. Civ. 
A.) 105 SW 212. 

{a] Amount recoverable.—In an 
action for dissolution of a partner- 
ship, and an accounting of the part- 
nership business and to recover dam- 
ages for the alleged fraudulent mis- 
representations of defendant made as 
an inducement to plaintiff to enter 
into the partnership, plaintiff can re- 
cover as general damages only the 
difference between the amount paid 
and the true value of the property 
at the time of the purchase, there 
being no allegations or proof of spe- 
cial damages. Peterson v. Barrow, 
(Tex. Civ. A.) 105 SW 212 (so hold- 
ing, although in an action for can- 
cellation of the contract on. the 
ground of fraud plaintiff might have 
recovered the amount which he paid 
with interest). 

[b] Repayment, compensation, and 
indemnity.—If the court finds that a 
partnership agreement is void in its 
inception, because one partner fraud- 
ulently induced the other to make the 
agreement, it may decree that the 
wrongdoing partner shall repay to 
the other all sums of money con; 
tributed by the latter to the firm, 
make reasonable reparation for his 
services, and indemnify him against 
all partnership liability. Richards v. 
Todd, 127 Mass. 167. 

91. Singer v. Heller, 40 Wis. 544 
(where the court expressed a doubt 
as to whether such damages could, 
in any event, be awarded by a court 
of equity in an action for dissolu- 
tion). 

92. Grossman v. Lewis, 226 Mass. 
163, 115 NE 2386. 

93. Flinn v. Hanbury, 157 App. 
Div. 207, 141 NYS 844; Jose v. Lynch, 


bility of all the ‘partners. Ws 


But where both partners have 
been guilty of misconduct, necessitating a dissolu- 
tion, neither can recover, as against the other, dam- 
ages for the loss of anticipated profits.°4 

In an action by a partner to avoid the partnership 
contract for fraud, the court, having obtained juris- 
diction, can give full relief by ordering the partner 
at fault to repay whatever sums the other contrib- 
uted in behalf of the partnership and indemnify him- 
self against all liabilities arising out of the part- 
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[§§ 1000-1602. 


partnership accounting the court is not precluded 
from determining the scope and effect of a contract 
of the partnership with investors in lands held in 
trust because of the fact that such outside investors ' 
are not parties, since the decree binds only the par- 
ties to the proceeding.®® 
trusted with keeping the partnership funds and ac- 
counts deposited the funds in his wife’s checking ac- 
count, and more of the partnership funds had been 
deposited therein than the amount found due the 


Where the partner in- 


other partner, it was proper to render a judgment 


in a suit. for a 


15 Wash. 654, 47 P 105. 

{a] “Title of third person.—In set- 
tling the accounts of a firm, the court 
may not determine whether a third 
person, holding property under a part- 
ner’s conveyanges, hdoldssthe same as 
security for a*debt due to her, or ab- 
solutely, where she is not a party. 
Flinn v. Hanbury, 157 App. Div. 207, 
141 NYS 844. 

94. Ellis v. Brown, (Ark.) 195 SW 


358; Rassaert v. Mensch, 17 Cal. A. 
ue 120 1P) 1072: 
[a] Where partners have both 


signed a note for the purchase price 
of property, a decree relieving one 
partner from any further liability on 
the note so far as the other partner 
is concerned cannot relieve him from 
liability so far as the payee of the 
note is concerned, the payee not be- 
ing a party to the action. WHllis v. 
Brown; (Ark.) 195 SW 358. 

Individual liability for firm debts 
see supra §§ 444-449. 


onan: Ruggles v. Buckley, 23 F. (2d) 
30. 
96. Charles v. Charles, 199 Ky. 208, 


250 SW 855d. 


97. See Judgments §§ 87-105. 

98. Cal.—Welch vy. Alcott, 64 Cal. 
AP Sl, dies ee Oa ae 

Ill.—Johnson v. Miller, 50 Ill. A, 


Ky.—Turner y. Turner, 5 SW 457, 
9 KyL 456. 

Mich.—Dunlap v. Byers, 110 Mich. 
109, 67 NW 1067. 


74 NW 856. 

N. Y.—Somers v. Harris, ae Ap 
Div. 929, 161 App. Div. 280, 14 6 NYS 
572 [aff 220 N. Y. 743 mem, 116 NE 
1077 mem]; Reilly v. Freeman, 109 
App. Div. 4, 95 NYS 1069 [aff 184 
N. Y. 610 mem, 77 NE 1196 mem]; 
nee v. Clarke, 45 Misc. 102, 91 NYS 
5 

Tex.—Meeve v. Eberhardt, 49 Tex. 
Civ. A. 327, 108 SW 1013; 

Wash.—Yarwood v. Billings, 31 
Wash. 542, 72 P 104. 

W. Va.—Vaughan v. Vaughan, 101 
W.Va 561, 133.88) 158; 
eee ee sae eo v. Wilson, 1 Ch. D. 


fa] A court cannot reform a part- 
nership contract of its own motion, 


or disregard it as the basis of its 
judgment. Clark vy. Hall, 54 Nebr. 
479, 74 NW _ 856. 


[b] Adjudging right independent 
of partnership improper.— W here 
plaintiff’s complaint alleged a copart- 
nership between _the parties and 
asked for a dissolution and an ac- 
counting, and the answer was a gen- 
eral denial, and the court found that 
no copartnership existed but that 
plaintiff had made advances to de- 
fendant under an agreement that he 
was to receive a certain proportion 
of the property in addition to inter- 
est, a judgment in favor of plaintiff 


for the other partner against the wife, she being 
a party to the suit. as well as against the partner 
who made the deposit.®® 

1002] g. Conformity to Pleatlings, Issues, and 
Proof. The general rule that a jwigment must con- 
form to the pleadings, issues, and proof,?* applies 
to the judgment or decree in an action for partner- 
ship dissolution, or accounting, or both.®® 


But 


‘for the amount to which he was en- 


titled in accordance with this finding 
was improper because it was for an 
entirely different cause of action than 
that set forth in the complaint and 
was not justified by the issues. Arn- 
old v. Angell, 62 N. Y. 508 [rev 38 
N. Y. Super. 27] (holding that the 
objection to the judgment was not 
waived by defendant’s omission to 
object to the evidence on which the 
finding was based, as the evidence 
was competent on the issue made by 
the pleading). 

[c] Allowance in excess of amount 
claimed improper.—Where defendant 
alleged that he was entitled to a cred- 
it of four thousand one hundred and 
thirty-four dollars and twenty-eight 
cents, it was error for the court to 
allow him credit for four thousand 
four hundred and seventy-nine dol- 
lars and forty-nine cents. Turner 
v. Turner, 5 SW 457, 9 KyL 456. 

[ad] Award of share of assets im- 
proper.—Where a bill for dissolution 
of a partnership contained no aver- 
ment that plaintiff was entitled to 
half of the partnership assets, but 
was filed on the theory that he was 
entitled only to half of the net prof- 
its, a finding in the decree that he 
was entitled to a share of assets is a 
nullity as relating, to matters not in- 
volved in the litigation. Fineman vy. 
Goldberg, 329 Ill. 507, 161 NE 57. 

{e] Decree for division improper. 

—‘‘In a suit to establish a partner- 
ship, make settlement thereof, order 
dissolution, and payment to the part- 
ners of their respective shares in the 
net funds, it is erroneous to decree 
a division of the net funds between 
the partners where the evidence is 
not sufficient upon which to base 
such division.” Vaughan y. Vaughan, 
101 W. Va. 561, 133 SE 158. 

[f] Good will not in issue.— 
Where a complaint seeking the dis- 
solution of a partnership and an ac- 
counting alleged the organization of 
the partnership, and subsequent ter- 
mination thereof by agreement, and 
that “the assets of the partnership, 
exclusive of such sums as may be 
found due from the defendant,” would 
have a certain value, and “consisted 
of securities, cash in bank, bills re- 
ceivable and office furniture,” and 
the answer aaa the organiza- 
tion and termination of the partner- 
ship agreement and joined in asking 
for a dissolution and an accounting, 
and neither the complaint nor the 
answer mentioned the good will ot 
the firm as an asset, it was error to 
include in a judgment in favor of 
plaintiff a direction that defendant 
pay a receiver a certain suim as the 
value of the good will of the part- 
nership. Somers v. Harris, 163 App. 
Div. 929, 161 App. Div. 230, 231, 146 
NYS 572 [aff 220 N. Y. 748 mem, 116 
Ni 1077 mem] (holding further that, 


for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1002-1005] 


where the purpose of a suit is to have a complete 
accounting and settlement between partners, the 


court has authority to determine 


tween the parties and to adjudicate and finally de- 
termine all partnership transactions;®® and hence, 
in a suit for a partnership accounting, the defend- 
ant partner is entitled to a decree in his favor grant- 
ing him affirmative relief if the facts warrant it, 
although he has not filed any eross bill. 

A prayer for general relief will authorize the court 
to apply the firm assets to the payment of the firm 
debts,? and to render a decree in favor of a partner 
for any balance that may be found due to him on 


a settlement of the accounts.® 


[§ 1003]-h.*Conformity to Findings. 


even if the pleadings might be 
deemed amended to conform to the 
proofs in support of the judgment, 
there was nothing in the evidence 
fairly tending to support such judg- 
ment). 

[g] Inconsistent theories of part- 
nership.—Where a bill for an ac- 
counting was filed on the theory of 
a partnership in the operation of a 
farm, and prayed an accounting “in 
respect to said copartnership,” as 
well as for general relief, relief could 
not be granted on the theory of a 
partnership merely in the business 
of buying and selling stock. Miller 
v. Casey, 176 Mich. 221, 142 NW 589. 

{h] Order for execution improper. 
—In an action for the dissolution of 
a partnership, where it was conceded 
and appeared in the findings that a 
.certain fund had been created and 
existed in the hands of a trustee, and 
that the issue was merely as to its 
division between the parties, no or- 
der in the judgment for execution 
against the property is warranted or 
proper. Welch v. Alcott, 64 Cal. A. 
481, 222) P 852. 

[i] Judgment supported by peti- 
tion.—A petition for a dissolution and 
for an accounting and partition of 
partnership property, alleging a part- 
nership between plaintiff and defend- 
ant, the ownership of property de- 
seribed, and the existence of certain 
indebtedness, including certain debts 
to plaintiff, was sufficient to support 
a judgment dissolving the partner- 
ship, establishing the amount of in- 
debtedness to plaintiff in the sum 
stated, ordering a division of the part- 
nership property, which, by agree- 
ment, was to be sold by the part- 
nership, and the proceeds applied to 
the indebtedness, and decreeing a lien 
on defendant’s share to secure the 
indebtedness to plaintiff. Meeve v. 
Bberhardt, 49 Tex. Civ. A. 327, 108 
Sw_ 1013. é 

{j] Proof warranting adjudication 
of liability.—Where a bill in equity 
seeks the dissolution of the partner- 
ship, settlement of the partnership 
accounts, and redemption of individu- 
al property from an encumbrance in 
the form of a lien for a partnership 
debt, “proof of firm indebtedness, in- 
adequacy of assets, and withdrawal 
by one partner of more than his 
share of the assets, making his in- 
debtedness to the firm on a full set- 
tlement apparent in any event, if it 
could be made, justifies an adjudica- 
tion of the liability of such partner 
for his pro rata share of the unpaid 
indebtedness, even though an accurate 
settlement of the partnership account 
is impossible.” Dilcher v. Dilcher, 83 
W.. Viaw 135,97 SH579- 

99. Walker v. Pitts, 210 Ala. 516, 
98 S 278; Babb v. Patterson, (Tex. 
Civ. A.) 242 SW 538. 

1. Walker v. Pitts, 210 Ala. 516, 
98 S 278; Wilson v. Wilson, 64 Mont. 
533, 210 P 896; Rosenberger v. Kuesel, 
292 Pa. 184, 1440 A 860. ; : 

[a] Illustration.—In a suit against 
surviving partners for an account- 
ing, the judgment, in so far as it 
favors defendants as to land claimed 
to have been held by decedent 
in trust for the partnership, need 
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all matters be- 


should conform 
decree.°® 


[§ 1005] j. Effect and Conclusiveness.? 
ment in an action for partnership accounting and 
settlement is conclusive upon the parties thereto as 
to all issues properly before the court,® unless and 


[47 C.J.] 1269 


ment or decree must conform to the findings,* and 
a material provision therein which is not supported 
by the findings is unauthorized.® 

[§ 1004] i. Conformity to Interlocutory Judg- 
ment or Decree. 
or deeree relates to the same matters as were in- 
cluded in an interlocutory judgment or decree, it 


In so far as the final judgment 


to the interlocutory judgment or 


A judg- 


until it 1s regularly set aside;® but it does not con- 


The judg- 


not be supported by an affirmative 
pleading, as it is the duty of the 
court in such cases to determine 
from all the evidence what are and 
what are not partnership assets, and 
give judgment accordingly. Wilson 
v. Wilson, 64 Mont. 533, 545, 210 P 
896 (“It was not necessary for the 
defendants to plead affirmative mat- 
ter in their answer in order to en- 
title them to show what property 
the partnership really owned’). 

[b] Authorizing sale of property. 
—Where, in a suit by a copartner 
for dissolution and sale of partner- 
ship property, defendant partner held 
a mortgage on certain partnership 


| property, and the pleading and proof 


established the existence of the mort- 
gage, the payment of it was essen- 
tial to an equitable settlement of the 
partnership, so that a decree author- 
izing a sale of the mortgaged prop- 
erty was not erroneous, notwithstand- 
ing defendant did not seek affirma- 
tive relief with reference to the mort- 


gage. Walker v. Pitts, 210 Ala. 516, 
98 S 278. 
2. Veneman v. Ruckle, 120 Ill. A. 
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Payment of partnership debts gen- 
erally see supra § 989. 

3. Stark v. Howcott, 118 La. 489, 
43 S 61. - 

“Where an action is plainly for the 
settlement of a partnership, and for 
a division of profits, a prayer for 
general relief will authorize a de- 
eree for any balance that may be 
found due the plaintiff on a settle- 
ment of accounts.” Stark v. How- 
cott, supra. 

Money judgment between partners 
generally see supra §§ 998, 999. 

4 Swanton v. Jacks, 30 Cal. A. 
CMe yal Sat Be 

{a] Finding as to conversion by 
partner.— Where the court found that 
plaintiff had delivered money to de- 
fendant to be devoted to the part- 
nership business and that defendant 
had converted a portion thereof to 
his own use, such finding entitled 
plaintiff to recover the entire amount 
so convérted and not merely a part 
thereof proportionate to his interest 
in the partnership. Swanton v. 
CK Sy COLCA wAG (OOn TLD irr: vhs 

Conformity of judgment to findings 
generally see Judgments §§ 106-117. 

5. Welch v. Alcott, 64 Cal. A. 781, 
222 8b2s Albery Vo Geis, 1 Cal At 
381, 82 P 262; Griffith v. Kirley, 189 
Mass yo22). U0. Ni 20ts, Arnold) vi. 
Angell, 62 N. Y. 508; Clark v. Gal- 
laher, 3 Tex. Civ. A. 541, 22 SW 1047. 

[a] TIllustration.—A finding that 
certain defendants owe the partner- 
ship a stated sum does not authorize 
a judgment that this sum be paid to 
plaintiffs. Williams v. Williams, 104 
ORNL, Give cis Ihe (cele 

{b] Personal judgment not jus- 
tified.—A finding in a suit for a firm 
accounting, on the dissolution of the 
firm, that there is due a partner on 
account of one half of the net prof- 
its of the business a specified sum 
when bills receivable are. collected, 
and that the partner is entitled to 
judgment against the copartner for 
the specified Sum, does not justify a 


clude as to matters not before the court at the time 


‘personal judgment against the co- 
partner for the specified sum, in the 
absence of a finding that the copart- 
ner has converted the bills receivable 
or that they are collectable. Vines 
eae eo 142 App. Div. 213, 126 NYS 


[ec] Judgment for definite amount 
not justified.—A finding that an al- 
legation in the complaint that de- 
fendant had collected a large sum 
of money and refused to account 
therefor to plaintiff was true did not 
warrant a judgment against defend- 


ant for a definite sum. MHauret v. 
Pedelaborde, 77 Cal. A. 187, 246 P 
134 (it was necessary that there 


should be a finding that defendant 
had collected and had possession of, 
or had converted, a definite sum to 
which plaintiff was entitled). 

6. Reilly v. Freeman, 109 App. Div. 
4, 95 NYS 1069 [aff 184 N. Y. 610 
mem, 77 NE 1196 mem]. 

fa] I lustration.—Where, in an ac- 
tion for an accounting and a division 
of partnership assets, consisting of 
shares of corporate stock, an inter- 
locutory judgment was entered pro- 
viding that defendant should trans- 
fer to plaintiff a specified number of 
shares of the stock, and in the event 
of his inability to transfer it he 
should be liable to plaintiff for the 
value thereof, it was error, in the 
final decree, to give defendant the 
option of transferring the stock or 
paying its value. Reilly v. Freeman, 
109 App. Div. 4, 8, 95 NYS 1069 [aff 
184 N. Y. 610 mem, 77 NE 1196 mem] 
(“The court has held in no uncer- 
tain words that the plaintiff is enti- 
tled to the stock itself; the inter- 
locutory judgment so decreed and the 
final judgment must give effect to 
this decision”). 

Interlocutory judgment, decree, or 
order see supra § 955. 

7. Construction and effect of de- 
crees in equity generally see Hquity 
§§ 862-864. 


8. Ala.—Broda v. Greenwald, 66 
Ala. 538. 
Cal.—Williams v. Lane, 158 Cal. 


SO LOO) sien 
Fla.—Wade v. Clower, 94 Fla. 817, 
114 S 548, 552 [quot Cyc]. 
N. Y.—In re James, 146 N. Y. 78, 


40 NE 876, 48 AmSR 774; Hayes v. 
Reese, 34 Barb. 151. 

Oh.—Cockley v. Brucker, 54 Oh. 
St. 214, 44 NE 590. 

Okl.—Cromwell v. Hamilton, 87 


Oki 66, 209s. 

See Maginnis v. Crosby, 11 La. Ann. 
400 (such a judgment unappealed 
from is prima facie correct, in an ac- 
tion by a partner, who has paid the 
debts described in such judgment, 
against another partner for contri- 
bution). 

{a] A decree dissolving a partner- 
ship is conclusive upon the parties 
before the court. Cromwell v. Ham- 
iLtOn, eo OKI. 66. 209 395. 

9. Wade v. Clower, 94 Fla. 817, 114 
S 548, 552 [quot Cyc]. 

Opening or vacation of decrees in 


equity generally see Equity §§ 871— 
936 


vonetting aside dismissal see supra § 


1270 [47 C.J.] 


of the settlement,?° and does not bar an action for 
conversion by the executor of a deceased partner 
against the survivor and a third person, who joined 
him in converting the firm assets.11 
partner and one who joined in converting the firm 
assets are jointly and severally liable, and the right 
of action against the wrongdoer is not merged in a 
judgment on accounting against the surviving part- 
A partner, although discharged, by a settle- 
ment of the firm business, of the legal obligation to 
pay an additional sum to a copartner, may recognize 
a moral obligation to pay it, and, if he does so with- 
out fraud of the copartner, he cannot recover back 
An agreement made between ex- 
isting partners containing stipulations for the future 
conduct of the business ceases to be operative on and 
after a dissolution of the partnership by a decree of 


ner.!? 


the money paid. 


court.!4 
Settlement by administrators. 


10. Wade v. Clower, 94 Fla. 817, 
114 S 548, 552 [quot Cyc]; Schnell 
v. Schnell, 39 Ind. A. 556, 80 NE 432. 

[a] Dlustration.—Where one part- 
ner has died, the final settlement of 
the partnership and the discharge of 
the receiver does not conclude the 
surviving partner from asserting a 
claim against the widow of the de- 
ceased partner for money received 
by her on a note due the partner- 
ship, where such claim.was not be- 
fore the court at the time of the set- 
tlement; and it is not necessary that 
the surviving partner should have 
the proceedings reopened and anoth- 
er receiver appointed in order to col- 
lect his claim. Schnell v. Schnell, 39 
Ind. A. 556, 80 NE 432. 

21... Russell v. McCall, 141. N. Y. 
437, 86 NE 498, 88 AmSR 807. 

12.) Russell v.. McCall, 141 N. Y. 
437. 36 NE 498. 88 AmSR 807. 

13, Devereux v. Peterson, 126 Wis. 
558, 106 NW 249. 

14, Ruggles v. Buckley, 158 Fed. 
950, 86 CCA 154 


a Tiemann v. Molliter, 71 Mo. 
5 
16. See cases infra this section. 
[a] Right of individual creditor 


of deceased partner.—Under Gen. St. 
(1909) §§ 3490, 3522, 3587, where the 
individual estate of,a decedent is in- 
solvent, having no assets except de- 
cedent’s share of a partnership es- 
tate after certain partnership debts 
are paid, an individual creditor has 
such interest in the partnership ac- 
counting as to entitle him to appeal 
from the allowance of claims. Sar- 
bach vy. Maryland Fidelity, etc., Co., 
99 Kan. 29, 160 P 990, LRAI917B 
1043. 

[b] Where the decree goes no fur- 
ther than to state a judicial opinion 
in regard to the liability of partners, 
in a suit for dissolution and account- 
ing and to have a fraudulent con- 
veyance set aside, it is not an ap- 
pealable decree. Coltrane v. Gill, 99 
W. Va. 447, 129 SE 469. 

{c] Partner not entitled to appeal. 
—Under a statute providing for an 
appeal from an order directing an ac- 
count where there is a denial of lia- 
bility to account, Such appeal cannot) 
be taken by a partner who avers his 
willingness to account, but only from 
a particular date other than that 
from which he is directed to account. 
Murphy v. Murphy, 263 Pa. 196, 106 
A 300 [foll Beatty v. Safe Deposit, 
ete., Co., 226 Pa. 480, 75 A 592]. 

{d] Partnership profits pending 
appeal.—Where a decree dissolving a 
partnership fixed an amount payable 
by defendant to complainant, and pro- 
vided for equal division of the sur- 
plus, and both parties appealed, de- 
fendant executing a supersedeas bond, 
complainant is not entitled to share 
in the profits which accrued to as- 
sets of the firm under receivership 


The mere fact that 
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A surviving 


On appeal, 


pending the appeal in proportion to 
his share of the assets, since that 
would in effect modify the original 
decree. Ruggles v. Buckley, 192 Fed. 
90750 LL3) CCA 1299; 

17. Appeal and exror aC see 
Appeal and Erfor 3°C. J. 256. 

18. Kell v. Camtiebarn 261 Fed. 
163; Walker v. Pitts, 210 Ala. 516, 
98 S 278. 

fa] Illustration.—Where, after 
dissolution of a partnership and be- 
fore suit was brought, two account- 
ants selected by complainant made up 
a detailed itemized statement of part- 
nership receipts during the period in 
which the relation existed, and the 
evidence supported a finding that 
such statement embraced every prop- 
er item of debit and credit except 
those specifically dealt with by the 
decree, the refusal of the court to 
make or have made a formal item- 
ized statement of partnership re- 
ceipts and disbursements was not 
prejudicial to complainant, where the 
decree charged against defendant all 
items properly chargeable against 
him other than such as were em- 


braced in the statement. Kell vy. 
Castlebury, 261 Fed. 163. 
19. Freeman v. Donohoe, 65 Cal. 


A. 65, 223 P 431; Snell v. Deland, 138 
Ill. 55, 27 NE 707. 

[a] Illustration.—Where, ‘in asuit 
for an accounting between partners, 
the decree allows complainant com- 
pensation for his services, the ob- 
jection that the bill does not allege 
an agreement to pay compensation 
comes too late when made for the 
first time on appeal, after the ex- 
istence of such agreement has been 
denied by the answer, and a great 
deal of testimony has been taken in 
regard to it without objection. Snell 
v. Deland, 1388 Ill. 55, 27 NE 707. 

[b] Failure to allow credits.—In 
an action by a partner, after disso- 
lution, for an accounting, it was the 
duty of defendants, who were in con- 
trol of the business at all times aft- 
er dissolution, to report an account 
of their dealings and transactions on 
account of the partnership affairs, and 
having claimed that there was no 
partnership, and having failed so to 
account, they cannot complain be- 
cause the court did not allow cred- 
its to which they were entitled. Free- 
mee v. Donohoe, 65 Cal. A. 65, 223 P 
31. 

20. Freeman v. Donohoe, supra; 
McLemore v. Martineau, 155 La. 1002, 
99 S 800; Costa vy. Costa, 222 Mass. 
280, 110 NE 309; Marks v. Reed, 94 
Wash. 446, 162 P 546. 

[a] Tllustration.—Where an ap- 
peal is taken in a suit for settle- 
ment of a partnership for the con- 
struction of buildings, and it is nec- 
essary to examine the items of the 
accounts of various building jobs 
carried on by the partnership in. or- 


‘viving partner, 


[§§ 1005-1006 


the administrators of a deceased partner have made 
a final settlement of the partnership estate does not 
invest them with title to the property of the estate 
on hand at the time of such settlement.*® 

[§ 1006] 33. Appeal and Review. 
decree in a suit for partnership dissolution or ac- 
counting or both is ordinarily subject to review by 
appeal or writ of error,!® and such review is gov- 
erned by the general principles applicable to the 
review of judgments and decrees in equity cases.1* 
a party cannot complain of matters 
which were not injurious or prejudicial to him,*® 
or raise questions which were not presented in the 
trial court,1® and it is, of course, incumbent upon 
appellant to show error in the rulings or decision of 
the trial court.”° 
be reversed for alleged error in @& finding of fact 
where the evidence is conflicting, 
finding which was requested by the party complain- 


A judgment or 


A judgment or decree will not 


21 or because of a 


der to determine the rights of the 
parties, appellant should make an in- 
telligent statement of the partner- 
ship affairs as part of the record so 
that the disputed items can be in- 
vestigated by the supreme court and 
a conclusion reached as to their cor- 
rectness, and, if this is not done, the 
decision below will be affirmed, no 
error being shown. McLemore vy. 
Martineau, 155 La. 1002, 99 S 800. 

[b] Best finding possible.—A sur- 
who had kept the 
books of the business so that the 
amount of his personal funds there- 
in could not be accurately determined, 
could not complain of the best find- 
ing possible as to what was due the 
widow of the deceased partner un- 
less he affirmatively .showed_ error. 
Costa v. Costa, 222 Mass. 280, 110 NE 
809 [foll Hutchins v. Page, 204 Mass. 
284, 90 NE 566, 134 AmSR 656]. 

{c] Joint judgment.—In an action 
for a partnership accounting after 
dissolution, where all the books and 
properties of the partnership had 
been in the hands of defendants, who 
denied that there was any partner- 
ship, the latter cannot complain that 
joint judgment against both defend- 
ants was erroneous, in that there 
was no showing that defendants joint- 
ly received, or were jointly respon- 
sible for, the amotnt in respect of 
which the judgment was_ rendered. 
Freeman v. Donohoe, 65 Cal. A. 65, 
223 P 431. - Joint or several judg- 
ments in partnership accounting ac- 
tions generally see supra § 999. 

[d] Allowance for use of team.— 
Where an amount allowed a partner 
for use of his team furnished the 
partnership, while large, was within 
the evidence, and was ascertained 
from a correct basis, and the other 
partner offered no evidence, the 
amount will stand on appeal. Marks 
v. Reed, 94 Wash. 446, 162 P 546 (any 
reduction would be arbitrary). 

21. U. S—Gunn y. Black, 60 Fed. 
151, 8 CCA 534. 

Gal.— Whann v. Doell, 192 Cal. 680, 
221 =P B99: 


Iowa.—Yetzer v. Applegate, 83 
Iowa 726, 50 NW 66. 
Ky.—Bannon v. Hawkins, 35 SW 


636, 18 KyL 150. 

Nebr. —May v. roe 34 Nebr. 652, 
52 NW 288. 

Pa.—Fidelity Title, ‘etc., Co. v. Bell, 
188 Pa: 637, 41 A 637; Burroughs’ 
App., 26 Pa. 264. 

[a] Proportionate investment of 
partnership and individual funds.—In 


an action for an accounting of part-' 


nership profits invested 
in which defendant also invested her 
separate funds, where defendant tes- 
tified that she did not know the ex- 
act amount of her own money so in- 
vested, the court did not err in ac- 
cepting plaintiff's testimony as to the 
amount thereof, even if defendant 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ; 


in property,’ 
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ing thereof in the appellate court,?* or where it ap- 
pears that the judgment or decree does substantial 
justice to all the parties,?° or is as favorable to the 
complaining party as it should be.?* 
or modification is proper where it appears that a 
mistake in computation has been made,”* or that the 
judgement or decree is not supported by any satisfac- 
tory evidence*® or is based upon an erroneous con- 
An affirmance of a decree requir- 
ing a partnership accounting is conclusive in’so far 
as the decree sets forth the basis, method, and sub- 
ject matter of the accounting required.?® 
proper case the appellate court may itself render 
a final decree disposing of the matter,?® but the ap- 
pellate court cannot revise a finding of fact and 


ception cf law.?7 


was entitled to full credit for the 
amount claimed by her, there being 
merely a conflict in the evidence 
for the trial court’s determination. 
oe tian v. Doell, 192 Cal. 680,. 221 P 


22. Schermerhorn v. Brewer, 17 
NYS 701; Yarwood v. Billings, 31 
Wash. 542, 72 P 104. 

23. Mich.—Eames v. Miller, 108 


Mich. 406, 66 NW 338. 
Mo.—MecCullough y. De Witt, 163 

Mo. 306, 63 SW 694. 

agp Mays Vv. Melat, 29 Pa. Super. 
S. C.—Jones v. Webb, 8 S. C. 202. 
Wis.—Green v. Stacy, 90 Wis. 46, 


62 NW 627; Tolford vy. Tolford, 44 
Wis. 547. 
[a] Decree as nearly correct as 


possible.—Where the trial judge calls 
to his assistance a competent account- 
ant as an assessor, and reaches a de- 
eree after a painstaking investiga- 
tion of complicated and obscure ac- 
counts, and the result reached is as 
nearly correét as it is possible to se- 
eure from the books of the parties, 
the appellate court will not interfere. 
Mays v. Melat, 29 Pa. Supér. 365. 

{b] Balancing of errors.—An ac- 
counting will not be disturbed be- 
cause of erroneous allowances against 
appellant when errors in his favor 
of equal magnitude are discovered. 
Robertson v. Gibb, 38 Mich. 165. 

24. Snyder v. O’Beirne, 132 Mich. 
340, 93 NW 872. 

[a] Tllustration.—On a pill for an 
accounting, where an error of the 
trial court in allowing a credit to 
complainant was more than offset by 
an excessive credit given to defend- 
ant upon a concession of complain- 
ant’s counsel which obviously result- 
ed from a mistake in computation, 
it was held that, while a repudiation 
of such concession for the purpose 
of unsettling a decision made there- 
on would not be permitted, it would 
be unjust, on an appeal by defendant, 
to reduce the amount of the decree, 
which was already too low because of 
such mistaken concession. Snyder v. 
O’Beirne, 132 Mich. 340, 93 NW 872. 

25. White v. Bullock, 18 Mo. 16; 
Chaves v. Linan, 2 Philippine 12. 

26. gener v. Mouton, 106 La. 435, 


Savage v. Carter, 9 Dana (Ky.) 
Ferrell v. Bales, 65 SW 604, 23 
KyL 1516; Lafferty v. Lafferty, 174 
Pa. 536, 34 A 203; Botham v. Keefer, 
21Ont. A>. 595. 

28. Rolshouse y. Wally, 272. Pa. 
506, 116 A 474. 

Lamb v. Rowan, 83 Miss. 45, 
35 S 427, 690. 

[a] TIllustration.—On a partner- 
ship accounting the supreme court 
will render a final decree, and not 
remand the cause to be retried for 
newly discovered evidence, where 
such newly discovered evidence con- 
sists merely of statements to the ef- 
fect that one partner had said to a 
witness that’ there was no partner- 
ship, which. evidence was merely 
cumulative, and the testimony taken 
and considered on that issue showed 
by a great preponderance ‘that there 
was a bib wile it Lamb v. Rowan, 
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But a reversal 


In a 


83 Miss. 45, 35 S 427, 690 


20. Snyder v. O’Beirne, 132 Mich. 
340, 983 NW 872. 

31. Meyer v. Meyer, 116 La. 456, 
40 S 794. 

oe: Generally see Costs 15 C. J. 
Daw 

83. Wade v. Clower, 94 Fla. 817, 


114 S 548, 552 [quot Cyc]. 

{a] Additional allowance.—In an 
action for a partnership accounting, 
where costs are awarded to both par- 
ties, payable out of the partnership 
fund, and both parties are recognized, 
in that regard, as standing upon an 
equal footing, there is no ground for 
making a distinction in granting an 
additional allowance, but it should 
be given to each alike. Slater v. Slat- 
er, 99 App. Div. 460, 91 NYS 269. 

34. Faulkner v. Hendy, U9 Cali: 265; 
21 P 754; Wade v. Clower, 94 Fla. 
817, 114 s 548, 552 [quot Cyc]. 

85. Chandler v. Sherman, 16 Fla. 
99; Wurter v. Larrabee, 224 Mass. 
218, 112 ‘NE 613; Iverson v. Reton, 
192 Wis. 418, 211 NW 152. 

[a] Where it is necessary to em- 
ploy an accountant in order to ascer- 
tain the real state of the partner- 
ship business, the expense of such 
accountant is ‘properly charged to the 
firm. Hurter y. Larrabee, 224 Mass. 
218, 112 NE 6138. 

[b] It is within the discretion of 
the court to direct payment of an ex- 
pert accountant out of the proceeds 
of the partnership assets. Iverson 
v. Reton, 192 Wis. 418, 211 NW 152. 

Cost of audit as partnership or in- 
dividual liability see supra § 970. 


36. Signorelli v. Federico,/167 La. 
5, 118 S 482. 
37. Wade v. Clower, 94 Fla. 817, 


114 S 548, 552 [quot Cyel; Patrick 
v. Patrick, 71 N. J. Eq. 347, 63 A 848; 
Payne v. McNamara, 9 On. Cir. Ct. 
132, 6 Oh. Cir, Dec. 62: 

[a] Each party to the suit is en- 
titled to a counsel fee to be paid out 
of the partnership assets in addi- 
tion to the taxable costs. Patrick 
v. Patrick, 71 N. J. Eq. 347, 63 A 


848. 

38. Fla.—Wade v. Clower, 94 Fla. 
817, 1148 548, 552 [quot C ye). 

Ill.—Mariner v. Gilchrist, 280 Ill. 
544, 117 NE 695 [rev 200 Tl. A. 53]. 

Ky.—Swafford v. White, 89 SW 129, 
28 KyL 119; Green vy. Hart, 87 SW 
315, 27 Kyl 970; Dyer v. Ballinger, 
72 SW 738, 24 KyL 1918; Broeg v. 
Pool, 60 SW 518, 22 KyL 1354; Lyford 
v. Haines, 53 SW 646, 21 KyL 948; 
McBurnie v. Semple, 19 SW 1838, 14 
KyL 30. 

La.—Signorelli v. Federico, 167 La. 
5, 118 S 482; Baxter v. Hewes, 45 La. 
Ann. 1065, 13 S 864; Burke v. Fuller, 
41 La. Ann. 740, 6 S 557; Philpot v. 
Patterson, 5 Mart. N., §. 273. 

eo Vv. Yeatmany 19 Md! 
480 

ha eel oie v. Cook, 5 Mass. 


N. J.—Patrick v. Patrick, 71 N. J. 
Eq. 347, 68 A 848. 

N. Y.—Masters vy. Brooks, 132 App. 
Div. 874, 117 NYS 585; Hopfensack 
v. Hopfensack, 9 Daly 457; Crotty v. 
Jarvis, 1 Misc. 316, 20 NYS 728 [aff 
17 NYS 949]. 
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increase the amount allowed to a party who did not 
appeal from the decree of the trial court.?° 
plaintiff sued for the appointment of a receiver for 
a partnership and for a settlement and an account- 
ing, and an order refusing to appoint a receiver is 
affirmed, the right will be reserved to plaintiffs to 
sue for a settlement and an accounting.*+ 
[§ 1007] 34. Costs and Expenses.*? 
the costs and expenses of a suit for a partnership 
accounting,*®*? including the fees of experts,°* ac- 
countants,®*® auditors,?® and attorneys,?? are to be 
paid out of the partnership estate,*® or, if this is 
insufficient, they are to be borne by the partners in 
proportion to their respective shares or interests in 
the partnership.*® 


Where 


As a rule, 


But in such a suit, as in other 


Or.—Fleming y. Carson, 37 Or. 252, 
(SES Re 
Pa.—Gordon v. Moore, 134 Pa. 486, 
19 A 753; Gyger’s App., 62 Pa. 73, 
AmR 382. 4 
142 A 


re I.—Panaretos v. Gatsos, 
29. 
Eng.—Potter vy. Jackson, 13 Ch. D. 


845: PAustin' vo Jackson, 1 (Chie Dp: 
942 note; Bonville v. Bonville, 35 
Beav. 129, 55 Reprint 844; Jones v. 


Welch, 1 Kay & J. 765, 69 Reprint 
668; Rowlands v. Evans, 14 Wkly. 
Rep. 882; Timothy v. Hindley, 14 
Wkly. Rep. 382. 

Man.—Clark v. Wilson, 23 Man. 10, 
10 DomLR 360, 23 WestLR 258, 3 
WestWkly 937; Curran v. Carey, 4 


Man. 450. 

Ont.—Mitchell v. Lister, 21 Ont. 
318; Chapman vy. Newell, 14 Ont. Pr. 
208; Blaney v. McGrath, 9 Ont er 
417; Evans vy. Honsinger, 11 OntWR 
861 [app dism 12 OntWR 678]. 

Que.—Canadian Aniline Co. y. Pre- 
vost, 22 Que. Pr. 288. 

Yukon T.—Bockfinger v. Murray, 1 
WestLR 260. 

[a] Indebtedness between part- 
ners.—The rule that the costs of an 
action for dissolution between part- 
ners shall be paid out of partnership 
assets is not subject to an exception 
where one partner is indebted to an- 
other on a transaction prior to the 
formation of the partnership. Bock- 
finger v. Murray, (Yukon T.) 1 West 
LR 260. 

[b] The costs of a successful con- 
testation by a creditor of an item- 
ized statement of partnership ac- 
counts prepared by a liquidator ap- 
pointed by the court upon dissolu- 
tion should be paid out of the firm 
assets in the hands of the liquidator. 


Canadian Aniline Co. v. Prevost, 22 
Que. Pr. 2:88. 
[ce] Repayment of overdraft.— 


When the assets are insufficient to 
repay the just demands of the part- 
ners for advances and capital, and 
one partner has overdrawn his share, 
he must make good such overdraft 
before the costs will be charged to 
the partnership estate. Ross v. 
White, [1894] 3 Ch. 326; Potter v. 
Jackson, 13 Ch. D. 845; Rosher v. 
Crannis, Osis oD vep. N. So aia. 

[d] Setting off costs in case of 
limited partnership.—On a _ petition 
to wind up a limited partnership, the 
limited partner was joined but did 
not oppose the petition and a wind- 
ing-up order was made and his costs 
were ordered paid out of the assets 
of the partnership. Afterward he 
was placed on the list of contribu- 
tories on the ground that he had tak- 
en part in the management of the 
partnership business. Later an or- 
der was made on his application to 
have his name removed from the list 
of contributories and on that applica- 
tion he was ordered to pay to the 
liquidator the costs thereof. It was 
held that the costs payable to him 
under the winding-up order could 
not be set off against the costs pay- 
able by him under the subsequent or- 


on Re- Beer}- 113 . LT. RépsasNe Ss 
39. _Fla.—Wade v. Clower, 94 Fla. 
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equity suits,#° the court may exercise discretion in 
imposing’ -costs,*4 or in apportioning them as _ be- 
In accordance with the gen- 
eral rule that costs in equity suits are awarded to 
the prevailing party,*® the entire costs of the liti- 
gation are frequently imposed upon one or some of 
the partners,** particularly where the court for 


tween the partners.” 


817, 114 S 548, 552 [quot Gaels Chand- 


ler v. Sherman, 16 Fla. 

Iowa.—Starr y. Case, 30 Iowa 491, 
13 NW 645. 

Kan.—Isenhart v. Hazen, (A.) 63 
Pyagie 

La.—Pratt v. McHatton, 11 La. 
een Caffery v. Coleman, 2 La. 


ahs pao nell v. Coquard, 16 Mo. 


A. 
Or.—In re Beck, 19 Or? 5038, 24 P 
1038. ; 
Pa.—Gordon vy. Moore, 8 Pa. Co. 
289 [aff 134 Pa. 486, 19 A 753]. 
Tex.—Baker v. Milde, (Civ. A.) 33 
SW 152. 
Eng.—Newton vy. Taylor, L. R. 19 
Eq. 14. 
Man.—Curran y. Carey, 4 Man. 450. 


Seer ae Ven ister, cian Ont. 
[al In the absence of exceptional 


circumstances the costs of settling 
partnership accounts in a suit in eq- 
uity are chargeable to both parties 
equally. Gordon v..Moore, 8 Pa. Co. 
289 [aff 134 Pa. 486, 19 A 753]. 

[b] Surviving and deceased part- 
ners.—In an action for an accounting 
between surviving partners and the 
estate of a deceased partner, each 


party should pay his own witnesses, 
and the other costs, including those 
on appeal, should be proportioned ac- 
cording to the respective interests of 
each partner. Starr v. Case, 59 Iowa 
491, 18 NW 645. 

40. See Costs § 22. 

41. U. S.—McIntosh vy. Ward, 159 
Fed. 66, 86 CCA 256. 

Colo.—Bernstein v. Goldberg, 81 
COlOs, SO 2oe ee As 

Conn.—Granville v.- Arnott, 59 A 
405. 

Fla.—Wade v. Clower, 94 Fla. 817, 
114 S 548, 552 [quot Cyc]. 

Kan.—Amusement Syndicate Co. v. 
Martling,-118 Kan. 370, 235 P 126. 

Ky.—Blair v. Fraley, 172 Ky. 570, 
189 SW 886. 

Mich.—Comstock v. Horton; - 235 
Mich. 282, 209 NW 179. 

Nev.—Costello v. Scott, 30 Nev. 43, 
eed ear 2) Bal Suis 

N. Y.—Breckenridge v. Cary, 195 
App. Div. 156, 186 NYS 300; Struth- 
ers v. Christal, 3 Daly 327; Smith 
v. Green, 8 NYCivProc 163; Smith 
v. Underhill, 19 NYS 249. 

3 / . McFarland, 10 

OhS&CP 320, 8 OHNP 6738. 

Wis.—Hart v. Hart, 117 


Wis. 639, 


94 NW 890; Ritter v. Ritter, 100 Wis. 
468, 76 NW 347. 

Eng.—Wright v. Hunter, 5 Ves. Jr. 
792, 31 Reprint 861. 

Ont.—Stirton v. Dyer, 10 OntWN 
393, 11 OntWN 15; Bingham’ v. 
Smith, 16 Grant Ch. 373; O’Lone v. 


O’Lone, 2 Grant Ch. 125. 

[a] Costs denied to successful ap- 
pellant.—Where it would be inequi- 
table to award an appealing partner 
costs which would have to be paid 
out of the fund being conserved for 
creditors, no costs will be awarded 
him, although the amount of the de- 
eree against him was reduced. Com- 
stock v. Horton, 235 Mich. 282, 209 
NW 179. 

[b] Imposition on successful part- 
ner improper.—Adjudging all costs 
against a plaintiff, in a suit for set- 
tlement of a partnership, where he 
succeeds in showing profits made, as 
against a denial by copartners, is an 
abuse of sound judicial discretion. 
Critcher v. Alexander, 3 Ky. Op. 40. 

[ec] Limits of discretion.—The dis- 
eretion of a court of equity in a suit 
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for a partnership accounting in which 
a receiver was appointed did not au- 
thorize an order requiring defendant 
and the sureties on his cost bond to 
pay to complainant, under the name 
of costs, items paid from partnership 
assets for services and expenses in 
administering the fund, nor any oth- 
er items not within the Fee Bill Act, 
providing what shall be included as 
costs in, and form a portion of, a 
judgment or decree against the los- 
ing party. McIntosh v. Ward, 159 
red. 66, 86 CCA 256. 

42. Kan.—Amusement Syndicate 
Co. v..Martling,-118 Kan. 370, 235 P 
1263 Smith v. Harris, 88 Kan. © 226, 
128 P 378. 

Ky.—MecBurnie vy. Semple, 19 SW 
183, 14 KyL 30. 

Mich. —Godfrey v. White, 43 Mich. 


17 oN 243. 

Ss. C.—Brown v. Rogers, (eeetsy Cr 
180, 56 SE 680;* 

Man. —Hawkshaw v. Peltier, 33 
WestLR 43. 

[a] Success on different issues.— 


In a partnership action for an ac- 
count, an order has been made that 
plaintiff and defendant should re- 
spectively have the costs of the dif- 
ferent issues on which each succeed- 
ed. Wheatley v. Wheatley, (Man.) 
17 WestLR 117. 

[b] Where the unsuccessful part- 
ner was honest in his contentions, an 
apportionment of costs, instead of 
imposing the entire costs on him, is 
proper. McBurnie vy. Semple, 19 SW 
183, 14 KyL 30. 

{c] Discretion of referee.—‘It is 
insisted hence that the referee erred 
in the adjustment of the costs be- 
tween the parties. The action being 
in equity, the giving or withholding 
of costs was in the discretion of the 
referee. AS a general rule, the court 
will not attempt to control that dis- 
cretion on appeal; certainly not ex- 
cept in case of its palpable abuse.” 
Barker v. White, 1 Abb. Dec. (N. Y.) 
95, 98, 8 Keyes 495, 3 Transcr. A.’ 86, 
5 AbbPrNS 124, 41 HowPr 504. 


43. See Costs § 23. 
44, U. S.—Harrison v. Clarke, 164 
Fed. 539, 90 CCA 413 [certiorari den 


214°U. S. 524 mem, 29 SCt 703 mem, 
Colo.—Bernstein v. 
93 Conn. 
146, 105 A 338. 
Ill.— Taft v. Schwamb, 80 Ill. 


53 L. ed. 1067 mem]; Gunn v. Ewan, 
93 Fed. 80, 35 CCA 21 
Goldberg, 81 

Colom39;) 253) P Art: 

Conn.—Valente v. Porto, 

Fla.—Wade v. Clower, 94 Fla. 817, 
114 S, 548, 652 [quot Cyc]. ee 

Ky.—Caldwell v. Lang, 101 SW 972, 
Sly Keydle, 23,7 


La.—Richard v. Mouton, 109 La. 
465, Re S 563. 
N. Y.—Cronk v. Crandall, 137 App. 


Div. 440, 121 NYS 805 [app dism 199 
Nive 522 mem, 92 NE 1082 mem]. 

N. C.—Taylor v. Cawthorne, 17 N. 
(On eirjall 


DAOC ASL 
Tex.—Navarro v. Lamana, (Civ. A.) 
179 SW. 922. 
Va.—Gilmer v. Fleenor, 144 SE 458. 


PACT shel (4p Ye 


Wis.—Briere vy. Taylor, 126 Wis. 
347, 105 NW 817; Knapp v. Edwards, 
57 Wis. 191, 15 NW 140. 

Eng.—Hamer v. Giles, 11 Ch. D. 


942; Norton v. Russell, L. R. 19 Eq. 
343; Lodge v. Pritchard, 4 Giffard 
295, 66 Reprint 717; Payne v. Felton, 
4d Oh OMS seiiios 

Man.—Morice v. Hubbard, 10 
WestLR 705. 

Ont.—Carmichael v. Sharp, 1 Ont. 


[§ 1007 


some reason concludes that justice demands szch a 
disposition of the question of costs,*® as in cases 
where costs are imposed upon a partner or nartners 
who have been guilty of misconduct of some kind 
in connection with the partnership affairs,*° or have 
by their acts or omissions rendered the suit neces- 
sary to protect the rights of the successful party,** 


381; 
Ch, 45L: 
Ch. 238) 

Yukon »T.—Moore  v. 
WestLR 215. 

“In a suit for settlement of part- 
nership, the partner by whom the 
balance is found to be due pays the 
costs.’ Borah y. OjNiell, L217 Wa. 733), 
734, 46 S 788. 

45. Wade v. Clower, 94 Fla, 817, 
114 S 548, 552 fquet Cyc]. See cases 
infra notes 46-48 

46. Wade v. Clower, supra [quot 
Cye]; Navarro v. Lamana, (Tex. Civ. 
A.) 179 SW 922; Moore v. Macrae, 
(Yukon T.) 7 WestLR 215. Compare 
Stevens v. Yeatman, 19 Md. 480, 484 
(“The question as to which of the 
parties has, by his conduct, caused 
the discord between them, is never 
considered, with a view to an ad- 
justment of the costs of a settlement 
their partnership affairs, in 


Woolaus v. Vansickle, 17 Grant: 
Garven v. Allan, 3 Grant 


Macrae, 7 


Fraudulent or negligent keep- 
ing of books.—In an action for an ac- 
counting, the court properly exer-= 
cised its discretion in taxing all costs 
against defendant partner who fraud- 
ulently or negligently had kept books 
so that appointment of an auditor 
was necessary to determine the 
amount of personal funds which de- 
fendant had mingled with firm funds. 
Navarro v. Lamana, (Tex. Civ. A.) 
179. SW. 922. 

S77 a. S.—Harrison v. Clarke, 164 
Fed. 539, 90 CCA 418 [certiorari den 
214 U. S. 524 mem, 29 SCt 703 mem, 
53 L. ed. 1067 mem]. 

Goldberg, 81 


Colo.—Bernstein v. 
Colo..39, 263 P47 % 

Fla.—Wade v. Clower, 94 Fla. 817, 
114 S 548, 552 [quot Cyc]. 

Ky.—Wickersham vy. Wickersham, 
174 Ky. 604, 192 SW 688; Caldwell 
vy. Lang, 101 SW 972, 31 KyL 2387. 

Pa.—Leary v. Kelley, 277 Pa. 217, 
120 A 817. 

Va.—Gilmer v. Fleenor, 144 SH 458. 


Man.—Morice Vv. Hubbard, 10 
WestLR 705. 
[a] Illustrations.—(1) Litigation 


being rendered necessary by the sur- 
viving and liquidating partner deny- 
ing the partnership, and filing an un- 
just and false account, he should pay 
the costs. Leary v. Kelley, 200 Pas 
217, 120 A 817. (2) Assessing the en- 
tire costs against one of three part- 
ners, made a party defendant in a 
suit for dissolution of partnership 
and accounting, was not abuse of 
discretion, where the party against 
whom the costs were taxed made the 
suit necessary by his wrongful con- 
duct, obstructed the receiver appoint- 
ed to handle assets, and withheld 
evidence of the partnership. Bern- 
gtein vy. Goldberg, 81 Colo. 39, 253 P 

[b] A partner who has refused to 
perform his obligations under the 
partnership agreement and is wholly 
responsible for the necessity of a re- 
sort to litigation shozild be held lia- 
ble to pay the costs. Harrison v. 
Clarke, 164 Fed. 539, 90 CCA 413 [cer- 
tiorari den 214 U. S. 524 mem, 29 SCt 
703 mem, 538 L. ed. 1067 mem]. 

[c] Withholding amount due.— 
Where partners, who continued the 
business after dissolution of the part- 
nership, have wrongfully withheld 
the amount due to plaintiff partner, 
it is proper to require them to pay 
the costs of the litigation which such 
conduct has rendered necessary in or- 
der to protect plaintiff's rights. Gil- 
mer v. Fleenor, (Va.) 144 SE 458. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 
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or have needlessly prolonged the litigation.*® 

The costs of an appeal may be taxed against an 
unsuccessful appellant,*® although a different dis- 
position is made with respect to the other costs.°° 

Expenses of receivership. Where it is found that 
the appointment of a receiver is for the best inter- 
ests of the copartnership, the fees and expenses of 
the receivership should be borne by the partners in 
proportion to their respective partnership inter- 
ests;°+ but where the necessity for a receivership 
arises because of the improper conduct of one of 
the partners, the expenses of the receivership are 
properly imposed upon him.°®? 

Attorney’s fees. It has been held that attorney’s 
fees may be allowed to members of an association 
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who were compelled, by the opposition of other mem- 
bers, to invoke judicial assistance to establish the 
nature of the association agreement and obtain a 
settlement of the association business;°* but it has 
also been held that the chancery court is not au- 
thorized to allow fees of the attorney for a deceased 
partner’s executor, suing for settlement of the part- 
nership and distribution of the assets, from the funds 
of copartners, whose interests were antagonistic to 
plaintiff, and who were represented by their own 
counsel and derived no benefit from the services of 
plaintiff’s counsel.°* A partner is not obliged to 
pay the attorney’s fees of a copartner incurred in 
defending a suit brought against him to account 
for profits wrongfully withheld.°® 


X. LIMITED PARTNERSHIP 
[By Frep. G. Krivonos] 


[§ 1008] A. Definition. The term “limited part- 
nership” is a term sometimes used to designate joint 
adventures and partnerships limited only in respect 
of the nature and scope of the business to be ear- 
ried on,°® and more loosely, to characterize business 
associations formed under statutes permitting the 
organization of partnership associations, the liabil- 
ity of whose members is limited to the amount con- 
tributed to their capital.°* A more accurate usage 
of the term confines it to the form of business as- 
sociation composed of one or more general part- 
ners and one or more special partners, the latter 
not being personally liable for the partnership 
debts.°® 

The Uniform Limited Partnership Act defines the 
relation as “a partnership formed by two or more 
persons under the provisions of Section 2 [of the 

48. Bernstein v. Goldberg, 81 Colo. 
89, 253 P 477 (supra note 47);, Wade 
v. Clower, 94 Fla. 817, 114 S 548, 552 
[quot Cyc]. 


49. Lamb v. Rowan, 83° Miss. 45, 
35 S 427, 690; Hawkshaw v. Peltier, 


ners equally. 


pended,” 


and expenses be borne by the part- 
Costello v. Scott, 
Nev- 43, 91, 93 P 1, 94 P 222 (holding |a 
that a decree finding that “plaintiffs 
are entitled to their costs herein ex- 
no other 


Act] having as members one or more general part- 
ners and one or more limited partners. The limited 
partners as such shall not be bound by the obliga- 
tions of the partnership.” °° 

[§ 1009] B. Nature, Characteristics, and Distinc- 
tions—1l. In General. The characteristic features 
of a limited partnership are: (1) Organization in 
compliance with the terms of a statute governing 
the relation. (2) One or more general partners who 
control the business. (3) One or more special or 
limited partners or partners in commendam, who 
contribute to its capital and who share in its profits, 
but who have no powers in the control of the busi- 
ness, and who are not personally liable for its debts. 
(4) Limitation of the rights of its creditors to the 
partnership fund and to the general partners.®° 

[§ 1010] 2. Distinguished from Ordinary Part- 

[c] “A joint adventure... [is] 
a relation which has been defined as 
‘limited partnership, not limited 
in a statutory sense as to liability, 


but as to its scope and duration.’ ” 
Lobsitz v. E. Lissberger Co., 168 App. 
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reference being 


(Man.) 33 WestLR 43. 

{a] TIllustration.—On a partner- 
ship accounting, where defendant de- 
nied the partnership, which neces- 
sitated the taking of voluminous tes- 
timony on that issue, which was de- 
termined against him and the de- 
termination affirmed, and, owing to 
his unsatisfactory method of keep- 
ing the firm books, which he was un- 
der agreement with the other part- 
ner to do, a great mass of testimony 
was necessitated on hundreds of con- 
troverted items in the partnership 
accounts and in the individual ac- 
counts of the partners with the firm, 
two thirds of the costs of the appeal 
should be adjudged against such part- 
ner. Lamb v. Rowan, 83 Miss. 45, 35 
S 427, 690. 

[b] Neither partner entirely suc- 
cessful on appeal.—Where all the 
parties to a partnership accounting 
appealed, and the case was so dis- 
posed of that neither prevailed rath- 
er than another, the cost of printing 
the record should be apportioned ac- 
cording to the interest of the par- 
ties in the firm, and in other respects 
each party should pay his own costs. 


Godfrey v. White, 43 Mich. 171, 5 
NW 243. 
50. Hawkshaw v. Peltier, (Man.) 


33 WestLR 43. 

51. Costello v. Scott, 30 Nev. 43, 
Do weg len Ande Z2ie. 

[a] Imposition on one defendant 
improper.—Where a decree recited 
that the court deemed the appoint- 
ment of a receiver for ‘‘the best in- 
terest of said copartnership,”’ and 
then proceeded to impose all fees and 
expenses of the receiver upon defend- 
ants, such decree will be modified on 
appeal by directing that such fees 


made to costs or expenses of the 
proceedings, imposed all fees and ex- 
penses of the receiver on defendant). 
52. Kennedy v. Hill, 89 S. C. 462, 
71 SE 974. 
53. Briere v. Taylor, 126 Wis. 347, 
105 NW 817 (producers’ association). 


54. Dunlop v. McGehee, 139 Va. 
643, 124 SE 199. 
55. Marshall v. Bennett, 214 Ky. 


328, 283 SW 115. 

56. See cases infra this note. 

[a] A partnership, general and 
unlimited so far as the liability of 
the partners to third persons are 
concerned, and limited only, as near- 
ly all partnerships are, in respect of 
the nature and scope of the business 
to be carried on, is not a “limited 
partnership.” Such a partnership is 
one in which one or more of the part- 
ners are so in the usual way in re- 
spect of power, property, and obli- 
gation, and one or more of them have 
placed a certain sum in the business 
and may lose that, but are not liable 


a Taylor v. Webster, 39 N. J. 
‘[b] “Special partnerships are 


those formed for a special or par- 
ticular branch of business, as con- 
tradistinguished from the general 
business or employment of the par- 
ties or one of them. When they ex- 
tend to a single transaction or ad- 
venture only, such as the purchase 
and sale of a particular parcel of 
goods, they are more commonly called 
limited partnerships, but the ap- 
pellation is indiscriminately appli- 
cable to both classes of cases.” Bige- 
low v. Elliott, 3 F. Cas. No. 1,399, 1 
Cliff. 28, 32. And see Prince v. Lamb, 
128 Cal. 120, 126, 60 P 689 (where 
mining partnership was termed ‘‘spe- 
cial partnership’’). 


Div. 840, 841, 154 NYS 556 [cit Ross 
v. Willett, 76 Hun 211, 27 NYS 785]. 
See Joint Adventures §§ 1, 2. 

57. Com. v. Biddle, 2 Pa. Dist. & 
Co. 705; Patterson v. Tidewater Pipe 
12 WklyNC (Pa.) 452. 

[a] “Institutions of this kind are 
called limited partnerships in com- 
mon parlance, but it is clear to my 
mind that they are not so in any prop- 
er sense, nor in any of the senses in 
which such a phrase has been wont 
to be used in Pennsylvania legislative 
and judicial nomenclature. The or- 
ganizations so to be formed are no- 
where called limited partnerships in 
the Acts of Assembly; they are called 
partnership associations in which 
the capital subscribed shall alone be 
responsible -.. Lor the debts of the 
association.” Patterson v. Tidewa- 
et Pipe Co., 12 WklyNC (Pa.) 452, 

ot. 

Special forms of limited partner- 
ship see infra § 1013. 

58. See Com. v. Biddle, 2 Pa. Dist. 
& Co. 705 (holding that a state stat- 
ute imposing a tax on “limited part- 
nerships” used the term “‘ambiguous- 
ly,” and intended only to tax partner- 
ship associations). 

Relation as a species of partner- 
ship see infra § 1010. 

‘galeria Sole ke features see infra § 


59. See statutory provisions. 

Formation under provisions of Uni- 
form Limited Partnership Act see in- 
fra §§ 1020-1032. 

60. See Marshall v. Lambeth, 7 
Rob. (La.) 471; Baltimore Safe De- 
posit, etc., Co. v. Cahn, 102 Md. 530, 
62 A ,819; Hotopp v. Huber, 160 
N. Y. 524, 55 NE 206; Jacquin v. 
Buisson, 11 HowPr (N. Y.) 385; Ames 
v. Downing, 1 Bradf. Surr. (N. Y.) 
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nership. While the limited partnership is generally 
considered as a modified form of the normal part- 
nership, and not as a new and distinct kind of busi- 
ness association,®! and the ordinary test of part- 
nership, the sharing of profits and losses, has been 
applied to determine whether an agreement for the 
conduct. of a business amounted to a limited part- 
nership,®? a special partnership is to be. distin- 
guished from a general partnership in that the char- 
acteristics most peculiar to a general partnership, 
namely, the liability of all the partners for the debts 
of the firm, the agency of each partner for the firm, 
and the dissolution of the firm upon the death of 
any partner, all these marking a relationship of mu- 
tual trust and confidence between the partners, are 
completely lacking in a limited partnership, to which 
the special partners bear a detached and impersonal 


relationship.°* 


[§ 1011] 3. Distinguished from Loan. 
money to a person engaged in business, under a de- 
tailed agreement for its payment and security, does 
not constitute a limited partnership.®* 


321; R.S. Oglesby Co. v. Lindsey, 112 
Va. 767, 72 SE 672, AnnCas1913B 
$13. 

Formation of the relation see infra 
§§ 1020-1032. ; ; 

Mutual rights, duties, and _ liabil- 
ties of members see infra §§ 1046— 
1058 


Rights and liabilities of members 
as to third persons see infra §§ 1060- 
1079. - 

61. Marshall, v. Lambeth, 7 Rob. 
(La.) 471; Lachomette v. Thomas, 5 
Rob. (La.) 172 (applying Rev. Civ. 
Code [1920] arts 2828 [2799], 2840 
[2811], which provide that “there is 
also a species of partnership, which 
may be incorporated with either of 
the other kinds, called partnership 
in commendam. ... It is therefore 
a modification, of which the several 
kinds of partnerships are suscep- 
tible, rather than a separate division 
of partnerships’); Sherwood v. His 
Creditors, 42. lua.-Ann. 103,. 7. S_79 
(to same effect); Baltimore Safe De- 
posit, ete., Co. v. Cahn, 102 Md. 530, 
62 A 819 (holding that, except as 
otherwise provided by statute, the 
rights and liabilities of the partners 
and their creditors are governed by 
the rules of the common law appli- 
eable to ordinary partnerships); Ho- 
topp v. Huber, 160 N. Y. 524, 55 NE 
206 (the two forms of partnership 
differ only in degree); Casola v. 
Kugelman, 33 App. Div. 428, 54 NYS 
89 [aff 164 N. Y. 608 mem, 58 NE 
1085 mem]; Jacquin v. Buisson, 11 
HowPr (N. Y.) 385; Ames v. Down- 
ine, i) Bradt Surr, “CN: ¥.) 9321, +326: 

“The special partnership is by no 
means a complete anomaly. By the 
statute it is termed a partnership, 
and both as to the rights of the par- 
ties to the contract, and as to the 
world, it is in itself a proper part- 
nership, except as it limits the lia- 
bility of the special partner, and re- 
stricts his control over the business 


of the firm.” Ames vy. Downing, 
supra. 
62. Richardson v. Carlton, 109 


Iowa 515, 80 NW 532. 
Elements of ordinary partnership 
see supra §§ 1-35, 37-116. 
“Joan” distinguished from “lim- 
ited partnership” see infra § 1011. 
63. Skolny v. Richter, 139 App. 
Div. 534, 124 NYS 152. 
Cross references: 
Dissolution of: 
General partnership see supra §§ 
757-1007. 
Limited partnership see 
1090-1094. 
Relation of partners in: 
General partnership 
supra §§ 209-288. 


infra §§ 


inter se see 


PARTNERSHIP 


a loan.®® 


tion. 


formed.®8 


[§§ 1010-1013 
the special partner’s contribution to the firm is not . 


[§ 1012] 4. Status as Legal Entity or Corpora- 
There is authority that a limited partnership 
is a distinct entity,°® with a legal existence inde- 
pendent of its members,®’ and is a citizen of the 
territory or body politic under whose laws it is 
On the other hand, a limited partnership 
has been expressly held not to be a corporation,®® 
and limited partnerships and corporations have been 
held to be distinct commertial organizations.’° 

[§ 1013] 5. Special Forms of Limited Partner- 
ship. In a few states a special form of limited part- 
nership is authorized by separate legislation, which 
approaches more nearly to the corporation and in 
which the partnership assets are litble for partner- 
ship debts, while the individuals owning the partner- 


ship property are subject to no personal liability ;*+ 


A loan of 


Conversely, 


Limited partnership inter se see 
infra §§ 104%6-T058. 

General partnership to third per- 
sons see supra §§ 289-568. 

Limited partnership to third per- 
sons see infra §§ 1060-1079. 


64 Richardson v. Carlton, 109 
Iowa 515, 80 NW 532. 
[a] TIllustration.—The  contribu- 


tion of a sum of money to a business 
maintained by another for a specified 
period of time under an agreement 
that ,the contributor is to have no 


share in the profits or losses or care’ 


in the business, nor any further lia- 
bility, but is to be paid a certain per 
cent of the sum invested, annually, 
and in any event, and that the money 
is to be kept in the business, is not 
to be used for any other purpose, and 
the stock of the business is to be kept 
up to secure it, and that at the end of 
the agreed time the contributor is 
to receive his money back or its val- 
ue in goods, constitutes a loan and 
not a.limited partnership. Richard- 
son v. Carlton, 109 Iowa 515, 80 NW 
532. See to same effect Williams’ 
Pet., 297 Fed. 696 [certiorari den 
265 U. S. 593 mem, 44 SCt 638 mem, 
68 L. ed. 1197 mem]. 

65. Peo. v. Roberts, 11 App. Div. 
310; 42) NYS 502. faff 1520 No’ Y¥..59, 
46 NE 161, 36 LRA 756]. See Cof- 
fin’s App., 106 Pa. 280 (the capital put 
into a firm by a special partner has 
no analogy to a sum of money bor- 
rowed by one member of a firm in an 
ordinary partnership and placed by 
en in the firm for their joint ben- 
efit). 

Nature of special partner’s interest 
in firm see infra § 1049. 

Special partner’s contribution to 
firm see infra §§ 1023-1027. 
een Peo. v. Zayas, 29 Porto Rico 

Partnership as legal entity general- 
ly see supra §§ 172-175. 
pet! Peo. v. Zayas, 29 Porto Rico 

68. Peo. v. Zayas, supra. 

Partnership as citizen for purposes 
of federal jurisdiction generally see 
Federal Courts § 69. 

69. Froelich v. Sutherland, 57 App. 
(D. C.) 294, 22 F. (2d) 870; Rocha v. 
Crossfield, 6 Philippine 355. 

“Corporations” and “partnerships” 
distinguished see Corporations § 35. 

70. FEFroelich v. Sutherland, 57 App. 
(D. C.) 294, 22 F.(2a) 870: 

71. See statutory provisions; cases 
infra this note; and notes 72-87. 

[a] Repeal of statute by implica- 
tion.—A statute dealing with the 
same subject matter as a, prior stat- 
ute providing for partnership associa- 
tions, limited, repeals portions of 


and their relationship is more or less analogous to 
that of stockholders in a corporation.*? 
of limited partnership has been distinguished from 
a limited partnership proper,** and from a corpo- 


This form 


the prior act inconsistent therewith. 
Whitney Realty Co. v. Secretary of 
State, 228 Mich. 96, 199 NW 669. 

[b] What law governs.—A_ stat- 
ute of the jurisdiction under whose 
law a partnership association is 
formed has no extraterritorial force 
or effect, so that such an association 
cannot sue or be sued where such 
authority is not given by the law of 
the forum, Edwards v. Warren Lino- 
line, etc., Works, 168 Mass. 564, 47 
NE 502, 38 LRA 791. 

What law governs parties to ac- 
tions see Parties § 14. 

72. See cases infra this note. 

[a] Relation of members inter se. 


—(1) Although the managers of a 


partnership association are similar 
in their authority to the directors of 
a corporation, still the declarations 
of a single manager will not bind the 
association unless they are made by 
him as a special agent thereof. Ab- 
ington Dairy Co. v. Reynolds, 24 
Pa. Super. 632. (2) The interest of 
a member of the association therein 
is an interest which may be pledged. 
Collins’ App., 107 Pa. 590, 52 AmR 
479. (3) Where teStator bequeathed 
to certain persons the option of pur- 
chasing his interest in a partnership 
association, and, in the event of their 
failure to exercise the option, he be- 
queathed such interest to his widow, 
and a contest as to the ownership of 
the interest having arisen between 
the widow and the persons to whom 
the option had been given, the an- 
cillary administrator applied to the 
partnership for election to member- 
ship therein, and, that being refused, 
applied to the court of common pleas 
for the appointment of an appraiser 
to appraise decedent’s interest in the 
partnership association, the ‘court 
held that the terms ‘owner” and 
“transferee,” as used in the statute, 
mean the beneficial owner of the in- 
terest, the party who has acquired 
it by purchase, by specific bequest, 
or by distribution of the estate of a 
deceased owner, and that the ancil- 
lary administrator had no such ben- 
eficial ownership, andswas, therefore, 
not entitled to election to member- 
ship in the partnership association 
or to the appointment of an appraiser 
under the acts. In re Appraiser, 21 
Pa. Dist. 1140. 

Subject matter of pledge general- 
ly see Pledges [381 Cyc 793,. 794]. 

Priority of pledgee to creditors of 
firm on dissolution see infra note 
85 [al] 2). ; 

73. See cases infra this note. 

{a] “Limited partnership proper’ 
distinguished.—‘‘Under the Act of 
1836, [providing for limited partner- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


was 


§ 1013] 


ration,’* although sometimes classed as a quasi cor- 
poration’® and held subject to the law governing 
corporations rather than that governing copartner- 
ships.7® These limited partnership associations must 


PARTNERSHIP 


be formed in strict accordance with the statutory 


ships proper] and its supplements, 
provision is made for a limited part- 
nership with at least one general 
partner, and it is expressly provided 
therein that a special partner will 
become liable as a general partner 
upon any departure from the terms 
of the act. Under this act, only gen- 
eral partners can transact the busi- 
ness of the concern, and the special 
partners merely have a silent invest- 
ment interest therein. The Act of 
1899 [providing for partnership as- 
sociations] creates a new and in many 
respects a different kind of limited 
partnership from that contemplated 
by the Act of 1836. A partnership un- 
der the Act of 1899 may consist en- 
tirely of members, all of whom are 
special partners with a limited liabil- 
ity, without any general mémbers at 
all, or it may consist of certain mem- 
bers with a general liability and cer- 
tain members with a limited liabil- 
ity. The creation under the Act of 
1899 is much more akin to a stock 
company, limited, or to a corporation, 
than the limited partnership created 
under the earlier acts. All of the 
members can act for the concern in 
the transaction of its business, and 
in case of a departure in the con- 
duct of the business after the prop- 
er formation of the partnership, the 
penalty provided in the Act of 1899, 
where penalties are mentioned at all, 
is in the nature of a fine for a mis- 
demeanor. Section 12 of the act con- 
tains an express recognition of the 
fact that limited partnerships can 
still be formed under the Act of 1836 
and its supplements, as well as un- 
der the Act of 1899, thus showing 
that the Act of 1899 recognizes a dis- 
tinction between a limited partner- 
ship formed under the Act of 13836 
and its supplements and a limited 
partnership formed under the pro- 
visions of that act. The Act of 1899 
is complete in itself, and we con- 
clude that authorities under the Act 
of 1836 cannot be said to govern 
eases arising under the Act of 1899, 
unless they happen to construe a like 
section appearing in both acts.” 
Street R. Pub. Co. v. Connor, 16 Pa. 
Dist. 148, 149. And see supra § 1010. 

74. See cases infra this note. 

{a] “Corporations” distinguished. 
—(1) A limited partnership associa- 
tion differs from a corporation inas- 
much as it does not receive a grant 
of franchise from the state in the 
form of a charter. In re Limited 
Partnership Banking Inst., 32 Pa. Co. 
462. (2) The word “corporations,” in 
a statute securing to minority stock- 
holders in “corporations” the pow- 
er of electing a representative in 
poards of directors and providing for 
cumulative voting of stock, does not 
include a partnership association or- 
ganized under a “partnership as- 
sociation” statute, since the legisla- 
ture for years has not applied the 
name ‘corporations’ to such asso- 
ciations but has designated them by 
the name “partnerships.” Atty-Gen. 
v. MeVichie, 138 Mich. 387, 101 NW 
552. (3) The term “corporations,” 
as used in a statute requiring the fil- 
ing of annual reports by corporations, 
does not include partnership asso- 
ciations, limited, organized under a 
statute providing for such associa- 
tions. Whitney Realty Co. v. Secre- 
tary of State, 220 Mich. 234, 189 NW 
1007. (4) A partnership association 
doing business under a firm name is 
not a corporation within the rule 
that a suit by or against a corporation 
in a court of the United States is 
conclusively presumed, for the pur- 
poses of the litigation, to be one by 
or against citizens of the state creat- 
ing the corporation, it not being suf- 


ficient that the association may be de- 
scribed as a quasi corporation or as 
a ‘new artificial person.” Great 
Southern Fireproof Hotel Co. v. 
Jones, 177 U. S. 449, 20 SCt 690, 44 
aes 482. And see Federal Courts 
{[b] Yaxation.—A statute which 
imposes a tax upon the personal prop- 
erty of ‘corporations, limited part- 
nerships and joint stock associations” 
is intended only to tax the associa- 
tions named and “partnership asso- 
ciations’”’ formed under the provisions 
of another statute permitting the or- 
ganization of such associations, and 
is not intended to impose a tax upon 
a limited partnership formed under 


the Uniform Limited Partnership 
Act. Com. v. Biddle, 2 Pa. Dist. & 
Co. 705. But see Com. v. Sandy Lick 


Gas, ete= Cé., 1 Dauph. Co. (Pa. 344, 
16 Phila. 599 (the privileges enjoyed 
by associations organized under a 
partnership association statute are 
essentially the same as the franchises 
held by corporations and are taxable 
in like manner). 

75. Abington Dairy Co. v. Rey- 
nolds, 24 Pa. Super. 632. 

76. Goodspeed v. Wayne Cir. 
Judge, 199 Mich. 273, 165 NW 943, 
166 NW 899; Armstrong v. Stearns, 
156 Mich: 597, 12% NW 312. 


[a] By express statutory enact- 
ment partnership associations, lim- 
ited, are included in the term ‘“cor- 


porations” as used in the statute re- 
quiring annual reports of corpora- 
tions. Whitney Realty Co. v. Secre- 
tary of State, 228 Mich. 96, 199 NW 


669. 

77. Lee v. Burnley 195’ Pa. 58, 45 
A 668 [aff 7 Del. Co. 558]; Sheble v. 
Strong, 128 Pa. 315, 18 A 397; Matter 
of Mill Work, etc, Co., Ltd., 4 Pa. 
Super. 106; Snedden v. Wampum Co- 
op. Wire Co., Ltd., 5 Pa. Co. 418. 

[a] The question is not one of 
good faith on the part of the mem- 
bers, nor of notice to creditors, nor 
whether the creditors had actual 
knowledge of the facts required to 
be set out in the recorded statement, 
but whether the members conformed 
to the law in their attempt to form 
a limited partnership. Sheble v. 
Strong, 128 Pa. 315,18 A397. 

78. See cases infra this note. 

fa] Schedule.—(1) Where an ex- 
isting business is the basis of a lim- 
ited partnership association, the law 
does not require in the schedule min- 
ute specification of details that may 
change from day to day. Certainty 
to a fair business intent is the safe 
practical criterion. Robbins Electric 
Co. v. Weber, 172 Pa. 635, 34 A 116. 
(2) Where the articles of associa- 
tion of a limited partnership asso- 
ciation set forth the names of the 
persons contributing property, and 
the amount contributed by each, and 
an itemized statement of the proper- 
ty contributed is attached to the ar- 
ticles, there is a sufficient compliance 
with the statute, although the item- 
ized statement of property is not 
signed by the parties. Robbins Blec- 
tric Co. v. Weber,, supra. (3) ‘The 
statute is satisfied by filing a schedule 
in which patent rights contributed as 
personal property are described by 
their dates, the patentees, the char- 
acter of the inventions, and the agreed 


valuations. Rehfuss v. Moore, 6 Pa. 
Co. 245. 
79. See cases infra this note, 


[a] Bonus.—(1) Partnership as- 
sociations are required, before being 
allowed to do business, to pay to 
the state treasurer a bonus of one 
third of one per cent of its capital 
stock, and the receipt for the bonus 
must be recorded with the articles of 
association. In re Limited Partner- 
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requirements,’77 as for example with reference to 
the filing of schedules,7® the payment of the required 
bonus,’® the required contribution by the members, *° 
and the firm name.*+ 


The provisions of the stat- 


ships, 28 PA. Dist. 315. (2) The Uni- 
form Limited Partnership Act does 
not apply to partnerships wherein 
all the partners have their liability 
limited, but only to those which have 
one or more general partners, and, 
therefore, has no effect upon the stat- 
utory requirements for a bonus ap- 
plicable to partnership associations. 
In re Limited Partnerships, supra; 
Gom. iv. CH: *Coffrothy ey Coy wutds, 
225P a SOISts e904, v4 PAL ConrlO zs 

80. See cases infra this note. 

fa] Contribution by members.— 
(1) The word ‘capital,’ as used in 
a statute relating to partnership as- 
sociations, means cash or its equiv- 
alent, and an attempted organiza- 
tion without such cash or its equiv- - 
alent is not a valid partnership as- 
sociation under such statute prior 
to its amendment. Deckert v. Ches- 
apeake Western Co., 101 Va. 804, 45 
SE 799. (2) The members of a gen- 
eral partnership already engaged in 
business cannot, by recording a state- 
ment in due form under the stat- 
ute, showing that each partner has 
subscribed and paid in cash a sum 
certain, protect themselves under the . 
provisions of such act from individual 
liability for the debts of the associa- 
tion subsequently contracted, when, 
as a matter of fact, no cash has ac- 
tually -been subscribed or paid, but 
the assets of the firm as originally 
constituted have simply been allowed 
to remain in the business. Hliot v. 
Himrod, 108 Pa. 569. (3) Certain 
parties formed a general partnership 
in 1878, to which each contributed 
a certain sum. They did business as 
the “K. B. & S. Co.” Upon the pas- 
sage of the statute for formation of 
partnership associations, such par- 
ties filed a statement in due form, 
under the provisions of that act, 
setting forth that each partner had 
subscribed_and paid in cash a sum 
certain. The statement was false. 
No cash was actually subscribed or 
paid, but the assets of the old firm, 
without any formal transfer, were 
allowed to remain in the business. 
No certificate of this fact was after- 
ward recorded. The company then 
did business as the “K. B. & S. Co., 
Limited.” Eventually it became in- 
solvent. In a suit brought against 
the members as general partners 
for a debt incurred by the company 
after 1874, it was held that such 
members were not protected from in- 
dividual liability for the debts of the 
association, and that plaintiff was 
entitled to judgment. Eliot v. Him- 
rod, supra. (4) Where a portion of 
the capital stock of a partnership as- 
sociation is contributed in machinery, 
the recorded statement must show a 
schedule with a detailed description 
and valuation of the machinery, as 
required by statute; otherwise the 
members will be liable as general 
partners. Sheble v. Strong, 128 Pa. 
315, 18 A 397. (5) Patent rights are 
personal property and may be con- 
tributed as such to the capital stock 
of limited partnerships. Rehfuss y. 
Moore, 6 Pa. Co. 245. 

81. See cases infra this note. 
_{a] Firm name.—(1) The omis- 
sion in a single instance of the word 
“limited” in the use of the associate 
name does not give a right of action 
under a section of the act authoriz- 
ing the formation of, such associa- 
tions, providing that such omission 
shall render each member liable for 
any indebtedness, damage, or liabil- 
ity arising therefrom, unless some 
indebtedness, damage, or liability is 
shown to have resulted in conse- 
quence of the omission in the par- 
ticular instance. Staver, ete, Mfg. 
Co. v. Blake, 111 Mich. 282, 69 NW 
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utes’? govern the extent of the powers of the man- 
agers of a limited partnership association,*®* the re- 


508, 38 LRA 798. °‘(2) The use of the 
abbreviation “Ltd.’’ instead of the 
full word “Limited” is not such a 
failure to comply with the law as 
will render each member of the as- 


sociation liable for its debts. Abing- 
ton Dairy Co. v. Reynolds, 24 Pa. 
Super. 632. (3) The use of such an 


abbreviation on a letterhead will not 
make the person who signed the let- 
ter a general partner so that his dec- 
larations and acts will bind the as- 
sociation in the same manner as the 
acts and declarations of a copart- 
ner in an ordinary partnership. Ab- 
ington Dairy Co. v. Reynolds, supra. 
(4) Where the statute requires in- 
sertion of the word “registered” aft- 
er the name of any special partners 
in the association appearing in the 
firm title in order to exempt him 
from liability as a general partner, 
the use of the words ‘and Company” 
in the title is construed not to include 
any special partner so as to require 
addition of the word “registered.” 
Street R. Pub. Co. vy. Connor, 16 Pa. 
Dist. 148. 


82. See statutory provisions. 
83. See cases infra this note. 
[a] Powers of managers of asso- 


ciation.—(1) Under the iaw govern- 
ing partnership associations, provid- 
ing that no obligation exceeding five 
hundred dollars shall bind a_ part- 
nership association unless reduced 
to writing and signed by two manag- 
ers, except that as to associations to 
buy and sell merchandise one man- 
ager may be empowered in writing 
to purchase merchandise required in 
the business, power given a general 
manager to make contracts involving 
more than five hundred dollars must 
be limited to merchandise contracts, 
and hence an oral contract of em- 
ployment at two thousand dollars a 
year made by the general manager of 
a partnership, limited, without writ- 
ten authority, is void. Beach v. 
Business Man’s Pub. Co., 163 Mich. 
226, 128 NW 177. (2) Where one of 
the managers of a copartnership as- 
sociation organized for the purpose 
of buying and selling merchandise 
had, from its organization, been ac- 
customed to make contracts and ex- 
ecute notes in excess of the limit of 
five hundred dollars fixed by statute, 
without express written authority 
from the majority of the members, 
but with the knowledge of the other 
managers and of some of the stock- 
holders, the obligations being paid 
without objection at maturity, sim- 
jlar unpaid notes in excess of five 
hundred dollars held by indorsees in 
due course are valid claims against 
the association, as if originally au- 
thorized. Armstrong v. Stearns, 156 
Mich. 597, 121 NW 312. (3) Accom- 
modation notes executed by one man- 
ager, without express authority un- 
der such statutory provisions, 
through a long course of dealings 
known to the managers and others 
interested in the copartnership, are 
valid in the hands of purchasers in 
good faith, who may rely on the pre- 
sumption that the necessary author- 
ity had been given. Armstrong v. 
Stearns. supra. 

84. See cases infra this note. 

[a] Relation of firm and mem- 
bers to third persons.—(1) One who 
enters into a contract with an asso- 
ciation organized under a_ statute 
relative to partnership associations, 
limited, relying entirely on an asso- 
ciate liability, does not acquire the 
right to maintain an action of as- 
sumpsit thereon against the individ- 
ual stockholders by the discovery of 
some irregularity or defect in the 
original organization or subsequent 
management of the association, es- 
pecially if the persons whose lia- 
bility is sought to be enforced were 


‘sum of money, 
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not interested in the association at 
its organization, and were not aware 
of any irregularities. Staver, etc., 
Mfg. Co. v. Blake, 111 Mich. 282, 69 
NW 508, 38 LRA 798. (2) Still there 
is authority that notice to creditors or 
actual knowledge by them of the 
facts required to be set out in the 
recorded statement will not pre- 
clude general liability to creditors if 
the statute has not been complied 
with. Sheble v. Strong, 128 Pa. 315, 
18 A 397. (3) But a creditor, who has 
knowledge of, participates, aids, and 
assists in, the organization of a part- 
nership association by his debtors and 
others, and subsequently, as arranged 
beforehand, receives the bonds of the 
association in payment of the indebt- 
edness, is estopped from alleging a 
defective organization to hold the 
members liable as general partners. 
Allegheny Nat. Bank v. Bailey, 147 
Pa. 111, 23 A 439. (4) Where several 
persons attempt to form a partner- 
ship association but fail to sign, ac- 
knowledge, and record a statement in 
writing in accordance with the pro- 
visions of the act, and also subse- 
quently attempt to amend the articles 
of association, but the amendment is 
signed by one partner only, all of the 
parties are liable*to:'creditors as gen- 
eral partners. Chatham Nat. Bank 
va Gardner) 31 .Pa. Super, 135. 465) 
A schedule which enumerates real 
estate as contributed at a certain val- 
uation, without any reference what- 
ever to an existing lien on the real 
estate, is defective, and the mem- 
bers of the association are liable for 
its debts as general.partners. Dan- 
ville First Nat. Bank v. Creveling, 
1? Pa. 240,35. A595. ) (6). Asfailure 
to pay the required bonus upon the 
capital stock of the association at the 
time of its formation renders an at- 
tempt at formation by recording the 
articles of association without an- 
nexing the receipt for such payment 
a nullity, and the members become 
liable as general partners. Com. v. 
©) H.Coffroth-&! Conmutd:, 22) Pas iDist: 
974, -41 Pas Cos 102: -) (7): ‘Hailure to 
keep a subscription list book by a 
limited partnership association ren- 
ders the association a general part- 
nership. Danville First Nat. Bank v: 
Creveling, supra. (8) The members 
of a partnership association will be 
held to be general partners when the 
statement filed was materially untrue 
and a subscription book had never 
been kept as required by the statute. 
Matter of Mill Work, etc., Co., Ltd., 4 
Pa. Super. 106. (9) Where a limited 
partnership association expires by 
its own limitation, owing a large 
for the payment of 
which no provision is made at the 
time, and three weeks thereafter an- 
other limited partnership association 
is organized by the identical per- 
sons who were members of the-old 
one, and in their certificate these 
persons enumerate the property of 
the old association and state that it 
is their own, and that they contrib- 
ute it as capital, and subsequently 
the new association pays some of the 
debts of the old association, and then 
becomes insolvent, the members of 
the new association are liable as gen- 
eral partners for the debts contracted 
by the association. Lee v. Burnley, 
195 Pa. 58, 45 A 668 [aff 7 Del. Co. 
558]. (10) Persons who have in 
good faith attempted to organize a 
partnership association but have 
failed in some particulars are not lia- 
ble as general partners, the measure 
of their liability being the unpaid 
portion of their subscriptions to the 
capital, and if they have put prop- 
erty into the association, they should 
have credit therefor at its fair cash 
value at the time it was contributed, 
and only be compelled to pay the bal- 
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lation of the firm and its members to third persons, ** 
dissolution and settlement of the firm’s affairs,®® and 


ance, if any, of their subscriptions 
to the capital. Deckert v. Chesapeake 
Western Co., 101 Va. 804, 45 SE 799; 
(11) A partnership association is 
treated in the statute as a partnership 
which, upon the performance of cer- 
tain acts, shall possess specified 
rights and immunities; and where 
persons enter into a business ven- 
ture and seek immunity from liabil- 
ity by association as such copart- 
nership, limited, and fail to comply 
with its terms, by virtue of such 
noncompliance, they remain general 
partners. Matter of Mill Work, etc., 
Cos ut a .SsUDLa, (12) An assign- 
ment, regularly made in form as by 
a partnership association which, im 
point of law, is fgund to be a general 
partnership, by reason of noncompli- 
ance with essential conditions of the 
act, does not impose on that fund 
liability for judgments which, al- 
though valid as against a partnership 
association, would not bind a gen- 
eral partnership or the fund as as- 
signed by such partnership, the judg- 
ments being in favor of persons who 
are members of such general part- 
nership. Matter of Mill Work, etc., 
Co.,. Litd., supra. (13) In the dis- 
tribution of a fund arising from an 
assignment for creditors made by 
what purported to be a partnership 
association, the creditors have the 
same right to show want of compli- 
ance with the statute as though they 
were proceeding by action against 
the members as general partners. 
Matter of Mill Work, etc., Co., Ltd., 
supra. (14) Where the articles of a 
partnership association set out that 
the stock subscribed has been paid 
or is to be paid in cash, but it ap- 
pears that, as a fact, part of the 
stock has been paid in work, mate- 
rials, notes, machinery, land, etc., 
the members of the partnership who 
thus pay for their stock cannot main- 
tain their claims against the part- 
nership until after outside creditors 
have been paid. Sneeden v. Wam- 
pom Co-op. Wire Co., Ltd., 5 Pa. Co. 

85. See cases infra this note. 

[a] Dissolution and settlement.— 
(1) Notwithstanding the statute pro- 
vides for dissolution of limited co- 
partnerships by expiration of the du- 
ration period and by vote of major- 
ity in number and value of interest, 
the members, as between themselves, 
may dissolve by ceasing to do busi- 
ness, disposing of firm property, and 
distributing the assets reduced to 
cash pursuant to a final settlement 
paper. Stevens v. Delaware, etc. R.: 
Co., 278 Pa. 284, 122 A 504. (2) A 
majority of the stockholders of a 
partnership association have no pow- 
er to wind up its affairs by exchang- 
ing its property for stock in a cor- 
poration, and compelling a nonassent- 
ing stockholder to become a member 
of the corporation and accept stock 
for his holding. Emery v. Kalama- 
zoo, ete., Constr. Co., 132 Mich. 560, 
94 NW 19. (3) A member of a part- 
nership association, by receiving pay- 
ment from a corporation of a part- 
nership note which the corporation 
has assumed, is not estopped from 
objecting to the exchange of the part- 
nership property for stock of the 
corporation, made for the purpose of 
winding up its affairs. Emery v. 
Kalamazoo, etc., Cgnstr. Co., supra. 
(4) The fact that all of the stock of 
a railway company is owned by a 
partnership association does not pre- 
vent a member of the partnership 
from objecting to the surrender of 
the railway company’s note for addi- 
tional stock in the railway company 
in settlement of the partnership af- 
fairs, on the theory that the debt of 
the railway is really the debt of the 
partnership. Emery vy. Kalamazoo, 
ete,» Constrit Co wisiwup nas (5) Two 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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actions and remedies by or against the firm.*® 
special form of limited partnership may result, too, 
where parties, without complying with a limited 
partnership statute, take shares in the business with 
an understanding that they are only to be lable 
to the extent of their shares, leaving the manage- 
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ment of the business to certain of the associates 


months before the end of the term 
of a partnership association, on a 
notice to members of a meeting for 
the consideration of a final settle- 
ment of the partnership affairs and 
the distribution of its assets, a res- 
olution was passed to exchange its 
assets for stock in a railroad cor- 
poration, and divide it among its 
members. It was held that this was 
a voluntary winding up of the af- 
fairs of the partnership association, 
and did not comply with the provi- 
sions of the statute. Emery v. Kala- 
mazoo, etc., Constr. Co., supra. (6) 
Where the members of a partnership 
association, upon the expiration of 
the term fixed, are unable to agree 
on the election of liquidating trus- 
tees, and the opposing parties have, 
according to agreement, equal voting 
strength, the court, under a statute 
providing for the settlement of the 
partnership affairs ‘‘under the direc- 
tion of the court of common pleas 
of the proper county,” will appoint 
trustees. In re Imperial Steel Co., 
2 Pa. Dist. 826. (7) A transferee of 
stock in a limited partnership asso- 
ciation is bound by the act of the 
original owner of the stock acquired 
py him in.fixing the date of dissolu- 
tion at the time of organization. 
Shufflebottom v. Penn Iron Co., Ltd., 
3 Pa. Dist. & Co. 458. (8) Notice of 
a meeting at which a resolution to 
discontinue the business of a limited 
partnership association is adopted 
need not be given to a transferee of 
stock in it, where it is organized for 
a fixed term, since a transferee of 
stock in a limited partnership asso- 
ciation is presumed to know the date 
of the expiration of the term of the 
partnership. Shufflebottom v. Penn 
Iron Co., Ltd., supra. (9) Where a 
partnership association has volun- 
tarily dissolved upon the expiration 
of the term fixed, and has appointed 
liquidating trustees to wind up the 
business and distribute the assets, 
in accordance with the statute, an ap- 
praiser will not be appointed on the 
petition of a transferee of stock in 
the association to appraise his in- 
terest. Shufflebottom vy. Penn Iron 
Co., Ltd., supra. (10) Where three 
persons form a limited partnership 
association, signing the necessary 
papers for that purpose, and hold 
themselves out as limited partners, 
two of them will not be heard to aver 
subsequently that the third was but 
a straw partner and had no interest 
in fact in the partnership, in an ac- 
tion by the third for dissolution and 
an accounting: of the association’s 
assets. Sturgeon v. Apollo Oil, etc., 
Con 206) aba, 2369s bone A 6 189s (11) 
Where three persons form a limited 
partnership association, each having 
a nominal division of the capital 
stock, and the whole capital contri- 
bution consists of money borrowed by 
two of the partners from a limited 
partnership which they control, and 
this loan is subsequently paid back 
out of profits, the other partner is en- 
titled to his share on the ultimate dis- 
solution of the partnership, although 
he made no actual contribution 
to the capital, and his two copartners 
will not be heard to aver that he 
was merely a nominal partner, whose 
name was used merely because the act 
required a third person, where this 
fact is denied by the other partner, 
and his denial is supported by the 
recorded articles filed in successive 
years, and inywhich he was held out 
to the world as an actual partner. 
Sturgeon v. «Apollo Oil, etc. Co., 
Supra, (12) Upon winding up the 


- 


Lit is not necessary to aver 


affairs of a partnership association, 
the pledge of a member’s interest 
therein is entitled to priority over 
the general creditors of the firm to 
the extent of his pledge. Collins’ 
App., 107 Pa. 590, 52 AmR 479. 

86. See cases infra this note. _ 

[a] Remedies and actions.—(1) 
Limited partnerships must sue and 
be sued in the partnership name, and 
not by, or in the names of, the in- 
dividual partners. Street R. Pub. Co. 
v. Conner, 29 Pa. Co. 241. (2) A part- 
nership association formed under the 
laws of Pennsylvania has been held 
not to be a corporation, and without 
capacity to be sued in Massachusetts 
in its firm name, although it is ex- 
pressly authorized to sue and be sued 
by the Pennsylvania laws. Edwards 
v. Warren Linoline, etc., Works, 168 
Mass. 564, 47 NE 502, 38 LRA 791. 
(3) In an action on a promissory 
note which shows on its face the 
name of a partnership association, 
and is signed by two individuals, 
one as secretary and the other as 
treasurer, and the object of the suit 
is to hold all the members of the as- 
sociation liable as general partners, 
in the 
statement of claim that defendants 
had not complied with the provisions 
of the statute governing partnership 
associations. Merchants’, ete., Bank 
v. Gardner, 31 Pa. Super. 1438. (4) 
Where a limited partner has been im- 
properly joined as a party defend- 
ant in a suit against the limited 
partnership, and judgment entered 
for want of an affidavit of defense, 
the court will, upon a proper showing, 
open the judgment and let the limited 
partner into a defense, but without 
prejudice to plaintiff's right to com- 
mence a new suit against the limited 
partnership. Street R. Pub. Co. v. 
Conner, supra. (5) The remedy af- 
forded by statute to creditors of part- 
nership associations to proceed 
against the members of the associa- 
tion is not exclusive, but cumula- 
tive only, and such creditors have 
the right to-go into equity to en- 
join liquidating trustees of such as- 
sociation from making sale of the as- 
sets before the rights of creditors 
are ascertained and settled, and for 
other equitable relief. Deckert  v. 
Chesapeake Western Co., 101 Va, 804, 
45 SH 799. 

{b] Attack on validity.—The va- 
lidity of a partnership association, 
limited, may be attacked in a suit 
against its members. Eliot v. Him- 
rod, 108 Pa. 569. 

Associations generally see Associa- 
tion's 5) Cad. piis30: 

Joint-stock companies see 
Stock Companies 33 C. J. p 877. 

87. Coleman vy. Bellhouse, 9 U. C. 
CyPAOnt.) si 44 

“Where parties associate for a 
trading purpose, taking specified 
shares of a fixed amount, with a mu- 
tual understanding. that they are 
only to be liable to the extent of 
their shares, and on the agreement 
that their business is to be conduct- 
ed by certain of their partners act- 
ing as directors or managers; if a 
party deals with such directors, with 
a full knowledge of the terms and 
stipulations of the association, and 
accepts an undertaking from them 
which is expressly founded on such 
terms and stipulations, he cannot 
maintain an action based upon his 
dealings against the shareholders and 
directors, charging them with a joint 
liability as ordinary partners in a 
trading concern.’ Coleman y. Bell- 
house, supra. 
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acting as directors or managers.*? 

[§ 1014] C. Origin and History—1. In General. 
The limited partnership, or société en commandite, 
has existed in Europe since the middle ages.** It 
is a form of business association which has never 
been recognized by the common law;*® it is solely 


88. Baltimore Safe Deposit, etc., 
Co: ve Cahn, 1026 Mids 0530; 162 AnS819- 
O’Connor v. Graff, 186 App. Div. 116, 
173, NYS 730 [aff 230 N.Y. 552) mem, 
130 NE 890 mem]; Moorhead v. Sey- 
mour, 77 NYS 1050; Jacquin v. Buis- 
son, 11 HowPr (CN. Y.) 385; Ames y: 
Downing, 1 Bradf. Surr. (N. Y.) 321; 
Cooper v. Eyre, 1 H. Bl. 37, 126 Re- 
print 24. 

[a] “The system of limited part- 
nerships, which was introduced by 
statute into this State, and subse- 
quently very generally adopted in 
many other States of the Union, was 
borrowed from the French Code. (3 
Kent, 36; Code de Commerce, 19, 23, 
24.) Under the name of la Societe 
en commandite, it has existed in 
France from the time of the mid- 
dle ages; mention being made of it 
in the most authentic commercial 
records, and in the early mercantile 
regulations of Marseilles and Mont- 
pelier. In the vulgar Latinity of the 
middle ages it was styled commenda, 
and in Italy accomenda. In the stat- 
utes of Pisa and Florence, it is rec- 
ognized so far back as the year 
1166; also in the ordinance of Louis- 
le-Hutin, of 1315; the statutes of 
Marseilles, 1253; of Geneva, of 1588. 
In the middle ages it was one of the 
most frequent combinations of trade, 
and was the basis of the active and 
widely-extended commerce of the 
opulent maritime cities of Italy. It 
contributed largely to the support of 
the great and prosperous trade car- 
ried on along the shores of the Medi- 
terranean, was known in Languedoc, 
Provence, and Lombardy, entered into 
most of the industrial occupations 
and pursuits of the age, and even 
traveled under the protection of the 
arms of the Crusaders to the city of 
Jerusalem. At a period when cap- 
ital was in the hands of nobles and 
clergy, who, from pride of caste, or 
canonical regulations,. could not en- 
gage directly in trade, it afforded the 
means of secretly embarking in com- 
mercial enterprises, and reaping the 
profits of such lucrative pursuits, 
without personal risk; and thus the 
vast wealth, which otherwise would 
have lain dormant in the coffers of 
the rich, became the foundation, by 
means of this ingenious idea, of that 
great commerce which made princes 
of the merchants, elevated the trad- 
ing classes, and brought the Com- 
mons into position as an influential 
estate in the Commonwealth. Inde- 
pendent of the interest naturally 


‘attaching to the history of a mer- 


cantile contract, of such ancient ori- 
gin, but so recently introduced where 
the general partnership, known to 
the Common Law, has hitherto exist- 
ed alone, I have been led to refer to 
the fact just stated, for the purpose 
of showing that the special partner- 
ship is, in fact, no novelty, but an in- 
stitution of considerable antiquity, 
well known, understood, and regu- 
lateé Ducange defines it to be, 
‘SSOCIETAS MERCATOREM qua uni 
sociorum tota negotiatonis cura com- 
mendatur, certis conditionibus.’ ”’ 
Ames v. Downing, 1 Bradf. Surr. (N. 
YED)e SZ mes2 9. 

89. Lancaster v. Choate, 5 Allen 
(Mass.) 530; O’Connor v. Graff, 186 
App. Div. 116, 173 NYS 730 [aff 230 
N. Y. 552 mem, 130 NE 890 mem]; 
Skolny v. Richter, 139 App. Div. 534, 
124 NYS 152 [rev 66 Misc. 376, 123 
NYS 788]; Columbia Bank v. Berolz- 
heimer, 33 App. Div. 235, 53 NYS 417; 
Moorhead v. Seymour, 77 NYS 1050; 
Coope v. Hyre, 1 Fi. Bl. 37, 126 Re- 
print 24 
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the creature of statute.°° In England, it was not 
until 1907 that it received legislative sanction.® In 
the United States, the limited partnership has al- 
ways existed in Louisiana, whose jurisprudence is 
based on the modern eivil law of France.°? New 
York was the first common-law state to introduce 
limited partnership, in 1822.9° Her example was 
followed a few months later by Connecticut.°* Both 
statutes were framed upon the common model found 
in the French.code of commeree,®® although they are 
quite independent pieces of legislation.°° The New 
York statute has been copied more or less closely in 
most American jurisdictions.®* 

[§ 1015] 2. The Uniform: Limited Partnership 
Act. The Uniform Limited Partnership Act, ap- 
proved by the national conference of commissioners 
in 1916, has since been adopted in a number of ju- 
risdictions in the United States.°§ 

[§ 1016] D. Purpose of the Statutes. The pri- 
mary®® purpose of a statute authorizing the forma- 
tion of limited partnerships is to encourage those 
having capital to become partners with those having 
skill, by limiting the lability of the former to the 
amount actually contributed to the firm.t The in- 


cidental? object of such a statute is to furnish rea-. 


sonable protection to those dealing with the con- 
cern by requiring acts to be done and public notice 
thereof given, so that all who desire may know the 
essential features of the arrangement.* 

90. Baltimore Safe Deposit, etc., 


Co. v. Cahn, 102 Md. 530, 62 A 819; 
Laneaster v. Choate, 5 Allen (Mass.) 
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Strauss, 137 N. Y. 148, 32 NE 1066; 
White v. Hiseman, 134 N. 
NE 276, 28 AbbNCas 363; 
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The purpose of the Uniform Limited Partnership 
Act is to revive the usefulness of limited partner- 
ships as business organizations, impaired by the 
strictness of the older statutes and the decisions un- 
der them as to the risk, incurred by the person con- 
tributing capital as a limited partner, of being held 
liable without limitation.* It is designed to relieve 
against the undue hazard imposed upon those invest- 
ing money in a limited partnership enterprise upon 
the faith of compliance with limited partnership 
statutes by the construction of such statutes ad- 
versely to the interests, of the special partners.® 
The strictness of the common-law rules against lim- 
itation of the liability of partners is relaxed by the 
act.© Further, the act is intended to bring about 
uniformity™in the law regulating limited partner- 
ships.? Se 

[§ 1017] E. Construction of the Statutes. Upon 
the subject of the construction of the statutes with 
respect to limited partnerships, the courts are some- 
what at varianee.® Although some courts have held 
that limited partnership statutes derogate from the 
common law,® creating new rights, exemptions, and 
immunities, dependent upon a compliance with con- 


ditions precedent,?® and should be construed very 


strictly against the special partner,++ and that such 
portions of the statutes as look to the protection 
of persons dealing with the firm are to be liberally 
construed in favor of the public,** the prevailing 


928]. 
VLMa 5. In re Marcuse 281 Fed. 928, 
Bifth, Ave. | 934 [aff 263° WU. -S.. 553,644 SCi i157, 


530; Skolny v. Richter, 139 App. Div. 
534, 124 NYS 152 [rev 66 Misc. 376, 
123 NYS 788]; Columbia Bank v. 


Berolzheimer, 33 App. Div. 235, 53 
NYS 417. : 
91. St. 7 Edw. VII c 24 (“An Act 


to Establish Limited Partnerships’’). 

92. La. Civ. Code (1825) arts 2799, 
2810-2822; Civ. Code (1900) arts 
2828, 2839-2851; Rev. Civ. Code (1920) 
arts 2829 [2810]-—2851 [2822]. 

93. Li. (1822) ¢ 244. 

94. Act now embodied in Gen. St. 
fg on8) tit XXXVI c 222 §§ 4324- 
332. 


95. Clapp v. Lacey, 35 Conn. 463; 
Moorhead v. Seymour, 77 NYS 1050; 
Ames v. Downing, 1 Bradf. Surr. (N. 
YA) s21. 

Clapp v. Lacey, 35 Conn. 463, 
464 (‘Our statute in relation to 
limited partnerships, and that of New 
York, were both passed in the year 
1822. Both were taken in substance 
from the law of France and neither 
is a copy of the other; they differ 
in their arrangement and some of 
their provisions’’). 

97. See statutory provisions. 

98. See statutory provisions; and 
ATASKa Mine (LOI) eC Tier dae ia 
(910) Ve 15L3 "Comp, Sti C989) = ss§ 
Disa-Doles . al aa, EL Od Tepe) DOSE 
Annot. St. (1924) ec 106a pars 45-75; 
Md. L. (1918) ec 280; Bagbys. Code 
(1924) art 73 §§ 1-30; Mass. L. (1923) 
ec 112 (added to Gen. L. [1921] as c 
UOIVER ON, din as 919) 2d te iComip: 

(1924) §§ 150—51—150-81; 
(1922) c¢ 640; Partn. L. §§ 
an ieee) ewNOMwo ly tte 
(1920) §§ 13902-13931; S.D. L. (1925) 
@ 251; ‘Tenn. L. €1919) ¢-120;° Shan- 
nons Code Suppl. (1926) §§ 3141la 1- 
$1414 31; Utah L. (1921) © 88; Va. 
L. (1918) © 216; Code (1924) §§ 4359 
(46)—4359(76); Wis. L. (1919) c 449; 
St. (1925) §§ 124.01-124.30. 

99. White v. Hiseman, 134 N. Y. 
101, 31 NE 276, 28 AbbNCas 363; 
Hardt v. Levy, 72 Hun 225, 25 NYS 
248. 

1. Clapp v. Lacey, 35 Conn. 463; 
Spalding v. Black, 22 Kan. 55; Crehan 
v. Megargel, 234 N. Y. 67, 136 NE 
296; Continental Nat. Bank vy. 


EE Rav Se ee 
For 1ater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Bank v. Colgate, 120 N. Y. 381, 24 NE 
799, 8 LRA 712, 4 Silv. A. 544; Man- 
hattan Co. v. Laimbeer, 108 N. Y. 578, 
15 NE 712, 21 AbbNCas 27; Van Riper 
v. Poppenhausen, 43 N. Y. 68; Skol- 
ny. va. Richter, (139, App. Div... 534, 
537, 124 NYS 152 [rev 66 Misc. 376, 
123 NYS 788]; Hardt v. Levy, 72 Hun 
225, 25 NYS 248. } 

“Stated in general terms the pur- 
pose of the act is to enable a per- 
son possessing capital to invest in 
business and to reap a Share of the 
profits of the business, without be- 
coming liable generally for the debts 
of the firm, or risking in the ven- 
ture more than the capital contrib- 
uted.” Skolny v. Richter, supra. 

“The policy of this law was to 
bring into trade and commerce funds 
of those not inclined to engage in 
that business, who were disposed to 
furnish capital upon such limited 
liability, with a view to the share of 
profits which might be expected to 
result to them from its use.” Skol- 
ny v. Richter, 139 App. Div. 534, 537, 
124 NYS 152 [quot Fifth Ave. Bank 


v. Colgate, 120). N) Y., 381,, 396, .24 

NE 799, 8 LRA 712]. 7 
2. White v...Hiseman, 134 N._ Y. 

101, 81 NE 276, 28 AbbNCas 363; 


Hardt v. Levy, 72 Hun 225, 25 NYS 


Ae Moorhead v. Seymour, 77 NYS 
gi Spalding v. Black, 22 Kan. 55; 
Continental Nat. Bank v. Strauss, 


137 N. Y. 148, 32 NE 1066; White v. 
Hiseman, 134 N. Y. 101, 31 NE 276, 
28 AbbNCas 363; Hardt v. Levy, 72 
Hun 225, 25 NYS 248; Levy v. Lock, 
5 Daly (N. Y.) 46, 47 HowPr 394; 
Haddock v. Grinnell Mfg. Corp., 109 
Par ai.2) als AE ae Wartia rt’ vs iKGal= 
lough, 1°Tex. A>\Civ.Casy §11:12: 
“Has not the law been and 
is it not now, for the purpose of in- 
forming the general public, who may 
be thoroughly cognizant of the ex- 
act standing of the partnership and 
its individuals when they deal with 
them, as to their ultimate liability?” 
sais v. Seymour, 77 NYS 1050, 


4 Giles v. Vette, 263 U. S. 558, 44 
SCt 157, 68 L. ed. 441 [aff 281 Fed. 


68 L. ed. 441]. 
Sone y cent of statutes see infra § 
1 


Status of person believing himself 
to ue special partner see infra § 


6. Giles v. Vette, 2638 U. S. 553, 44 
re 157, 68 L. ed. 441 [aff 281 Fed. 

7. In re Marcuse, 281 Fed. 928 
[aff 263° U.S. 553,244 —SCt 15%," 68 vie 
ed. 441]. 

8 R. S. Oglesby Co. v. Lindsey, 
aE Va. 767, 72 SE 672, AnnCas1913B 


9. Ine re. Merrill,’ 1708 Cas) No: 
9,467, 12 Blatchf. 221. 

10. Argall v. Smith, 3 Den. (N. Y.) 
435 [aff 6 Hill 479]. 

11. U. S.—In re Merrill, 17 F. Cas. 
No. 9,467, 12 Blatchf. 221. 
KSEE v. Hayes, 100 Ill. 

. oO . 

Mass.—Pierce v. Bryant, 5 Allen 
91, 98 (“The intent of the statute is 
to relax this rule [liability of part- 
ners at common law in solido] only 
on... prescribed limitations, If 
these are not fulfilled, or are disre- 
garded, then the statute applies rigor- 
ously the rule of the common law, 
by subjecting all the members of the 
firm indiscriminately to the liabilities 
of general partners’’). 

Poin. v. Graham, 

5 quot Pierce v. Bryant, supra]. 

N. 9Y.—Argall vi Smith, 3 Dea. fers 
{aff 6 Hill 479]. See Durant v. Ab- 
endroth, 69 N. Y. 148, 25 AmR 158 
(holding that honesty and good faith 
do not obviate a failure to comply 
with a peremptory requirement in the 
statute). 

Pa.—Maloney v.Bruce, 94 Pa. 249; 
Reitzel v. Haines; 15 Pa. Co. 48. 

Que.—Barry v. Hamel, 26 Que. 
Super. 265. 

Construction of statutes in deroga- 
tion of contmon law generally see 
Statutes [36 Cyc 1178]. 

Effect of failure to comply with 
statutes see infra §§ 1032, 1064-1072. 

12. Cummings v. Hayes, 100 Ill. 
A. 347. 

What provisions are designed to 
protect third persons see inte 1022 


How. N. 


6. 


§ 1017] 


decisions consider these statutes to be remedial in 
nature,** and subject to a reasonable,’* or a rea- 
sonably liberal,t® or an ordinary and reasonable,'® 
construction for the protection of the special part- 
ners as well as others,’ so as to accomplish the pur- 
poses of the statute by uniting capital and labor 
in business enterprises without excessive hazards to 
the former.1® Under the latter view, the courts con- 
sider substance rather than form in construing the 
statutes.t° Still, the statute should be construed 
to insure substantial compliance with all of the stat- 
utory provisions which are designed for the protec- 
tion of persons dealing with the partnership.?° The 
common law governs the relation where no contrary 
provision is made by the statute.*1 

Civil law rules of construction. The rules of con- 
struction which are applied in the cases of such 
organizations in those countries in which they may 
be said to have originated?? have not been ingrafted 
upon the common law by the legislative adoption of 
the principle of special partnership;?° the statutes 
are to be construed by the light of the common law.?# 

Effect of amendment. An amendment of a limited 
partnership statute, imposing new and additional 
duties upon the members of the firm, does not apply 
to such partnerships entered into in full compliance 

ith existing Jaws before the amendment took ef- 
Pect.2° 

The Uniform Limited Partnership Act expressly 


PARTNERSHIP 


1 


[47 C.J.] 1279 
provides that: (1) The rule that statutes in deroga- 
tion of the common law are to be strictly construed 
shall have no application to this act.2 (2) This 
act shall be so interpreted and construed as to effect 
its general purpose to make uniform the law of those 
states which enact it.27 (3) This act shall not be 
so construed as to impair the obligations of any 
contract existing when the act goes into effect, or 
to affect any action or proceedings begun or right 
acerued before this act takes effect.2* The act fur- 
ther provides that a limited partnership formed un- 
der a statute in force prior to its adoption, until 
or unless it becomes a limited partnership under the 
Uniform Act, shall continue to be governed by the 
proviions of the prior statute, except that such 
partnership shall not be renewed unless so provided 
in the original agreement;”°® and in any case not 
provided for in the Uniform Act the rules of law 
and equity, including the law merchant, shall gov- 
ern.*° Like all statutes designed to be uniformly 
adopted by the states, it should have recognition to 
the exclusion of any inconsistent doctrine which may 
have prcviously obtained in any of the states enact- 
ing it.2. The remedial provisions of the act should 
be liberally construed,?? and the application of such 
provisions should not be restricted to cases where 
there was an attempt to organize a limited partner- 
ship under its own pyrovisions.?* The act applies 
to partnerships attempted to be perfected after it 


text and notes 92, 98. 

13. Webster v. Lanum, 137 Fed. 
376, 70 CCA 56; Clapp v.-Lacey, 35 
Conn. 463; White v. Eiseman, 134 N 
Y. 101, 31 NE 276, 28 AbbNCas 363; 
Van Riper v. Poppenhausen, 43 N. 
Y. 68; Patterson v. Youngs, 154 App. 
Div. 536, 139 NYS 670; Moorhead v. 
Seymour, 77 NYS 1050. 

Construction of remedial statutes 
_ generally see Statutes [36 Cyc 1173]. 

14. Buck vy. Alley, 145 N. Y. 488, 
40 NE 236; Fifth Ave. Bank v. Col- 
gate, 120 N. Y. 381, 24 NE 799, 8 LRA 
712, 4 Silv.. A... .5443-) Patterson’ v. 
Youngs, 154 App. Div. 536, 139 NYS 
670; Manhattan Co. v. Colgate, 13 
Daly 544, 1 NYSt 615; R. S. Oglesby 
Co. v. Lindsey, 112 Va. 767, 72°SE 672, 
AnnCas1918B 913. 

15. Webster v. Lanum, 137 Fed. 
376, 70 CCA 56; Chick v. Robinson, 95 
Bed. 619, 37 CCA 205, 52. LRA 833; 
White v. Eiseman, 134 N. Y. 101, 
31 NE 276, 28 AbbNCas 363; Manhat- 
tan Co. v. Laimbeer, 108 N. Y. 578, 
15 NE 712; Van Riper v.: Poppen- 
hausen, 43 N. Y. 68. ' 

16. Clapp v. Lacey, 35 Conn. 463. 

17. Fifth Ave. Bank v. Colgate, 
120 N. Y. 381, 24 NE 799, 8 LRA 712, 
4 Silv. Av 544; RR. 8... Oglesby Co. :v. 
bindsey, 2 Vase “767,572 -SHEV672, 
AnnCas1913B 913. 

18. White v. EHiseman, 134 N. Y. 
101, 31 NE 276; Fifth Ave. Bank v. 
Colgate, 120 N. Y. 381, 24 NE 799, 
8 LRA 712, 4 Silv. A. 544; Manhat- 
tan Co. v. Laimbeer, 108 N. Y. 578, 
582, 15 NE 712, 21 AbbNCas 27 (‘‘the 
granting thereof [the privilege of 
limited partnership] accords with the 
policy of a commercial community, 
because it tends to the enlargement 
of business transactions to permit 
men under certain reasonable condi- 
tions to do business with a restricted 
liability, who without such restric- 
tion would suffer a portion of their 
capital to remain unemployed, rather 
than risk their whole possessions 
under the broad liability of a gen- 
eral partnership’); R. S. Oglesby 
Co. v. Lindsey, 112 Va. 767, 72 SE 672, 
AnnCasi1913B 9138. 

Purpose of statutes generally see 
supra § 1016. r 

19. Webster v. Lanum, 137 Fed. 
376, 70 CCA 56; White v. EHiseman, 
134_N. Y. 101° 31 NE 276, 28 AbbN 
Cas 363; Manhattan Co. v. Laimbeer, 


PATER 
513. 

20.° U. 
Fed. 376; 70 CCA: 56; 
Sson,6.95 | Beds 1619; 
LRA 833. 

Mich.—Hogan  v. Hadazsits, 
Mich. 568, 71 NW 1092. 

N. J.—Murray v. Elston, 24 N. J. 
Eq. 310 [aff 24 N. J. Eq 589]. 

N. Y.—White v. Hiseman, 134 N. 
Y. 101, 31 NE 276, 28 AbbNCas 363; 
Manhattan Co. v. Laimbeer, 108 N. Y. 
578, 15 NE 712, 21 AbbNCas 27; Van 
Ingen v. Whitman, 62 N. Y. 513; Van 
Riper v. Poppenhausen, 43 N. Y. 68; 
Moorhead v. Seymour, 77 NYS 1050. 
See Lachaise v. Marks, 4 E. D. Smith 
610, 626 (‘in the construction of the 
statute the protection of creditors 
against fraud, evil device, and every 
attempt to evade its stringent pro- 
visions, is of primary importance. 
But more than this would be unrea- 
sonable, harsh and subversive of the 
design of the act itself, which was 
not conceived in a spirit hostile to 
those who might seek to avail them- 
selves of its benefits’’). : 

Philippine.-—Jo Chung Cang v. Pa- 
Sag Commercial Co., 45 Philippine 

Va.—R. S. Oglesby Co. v. Lindsey, 
112 Va. 767, 776, 72 SH 672, AnnCas 
VOLS B, 913° 

“The courts should ‘adopt’. ..i a 
reasonable construction of the stat- 
ute which ... will not, under cover 
of a substantial compliance with the 
requirements of the statute, fritter 
away the protection which the law 
has thrown around those who deal 
with the firm.” R. S. Oglesby Co. 
v. Lindsey, supra. 

Construction of particular provi- 
sions: 

Affidavit as to contribution by spe- 

cial partners see infra § 1028. 
Certificate see infra § 1022. 
Contribution by special partners see 

infra §§ 1023-1027. 

Filing and recording certificate see 

infra § 1030. 

Firm name and sign see 

1034, 1035. 

Publication of certificate see 

§ 1031. 

What business may be carried on see 

infra §§ 1036, 1037. 


Van Ingen v. Whitman, 62 N. Y 
S.—Webster v. Lanum, 137 


Chick v. Robin- 
SOS CAN 205 seb 2 


infra §§ 


infra 


108 N. Y. 578, 15 NE 712, 21 AbbNCas | 


113) 


Effect of failure to comply with 
statutes see infra §§ 1032, 1064-1072. 

2) Watters va siKrum) 088 . WO: IG OO 
Hartford Nat. Bank v. Beinecke, 15 
App. Div. 474, 44 NYS 486, 26 NYCiv 
Proce 226. 

22. See supra § 1014. 

23. Pierce v. Bryant, 5 Allen 
(Mass.) 91, 938. See Fox v. Graham, 
How. N. P. (Mich.) 90 [quot Pierce 
v. Bryant, supra]. : 

“It is a mistake to suppose that, in 
adopting from the civil law the prin- 
ciple of a special or limited copart- 
nership, the legislature intended also 
to ingraft on the stock of the com- 
mon law all the rules of construc- 
tion which are applied to such a con- 
tract in those countries where it 
forms a part of the regular system 
of public laws. To have done so 
would have been to make a great in- 
road on the well settled doctrines of 
the common law applicable to part- 
nerships, especially on that funda- 
mental rule, that he who enters into 
a contract by which he is to contri- 
bute capital and share in the profits 
of a firm shall be liable in solido for 
its debts.’ Pierce v. Bryant, supra. 

Construction of statutes adopted 
from other states or countries gen- 
erally see Statutes [36 Cyc 1154]. 

24. Baltimore Safe Deposit, etc., 
Co. vy. Cahn, 102 Md. 530, 62 A 819; 
Moorhead v. Seymour, 77 NYS 1050. 

Construction with reference to 
common law generally see Statutes 
[86 Cye 1145]. 

25. Rothchild v. Hoge, 43 Fed. 97. 


26. See statutory provisions. 
27. See statutory provisions. 
28. See statutory provisions. 
29. See statutory provisions. 


Renewal and continuance see infra 
§§ 1040-1044. 

Provisions for conversion of ex- 
isting limited partnerships into such 
firms under Uniform Act see infra §§ 
1022, 1040. 

30. See statutory provisions. 

31. In re Marcuse, 281 Fed. 928 
[on ee U. S. 553, 44 SCt 157, 68 L. 
ed. 5 


32. Giles v. Vette, 263 U. S. 553 
44 SCt 157, 68 L. ed. 441 [aff 281 . 
Fed. 928). Ne ae 


_ Status of person erroneously believ- 
ing himself to be special partner see 
infra § 1073. ‘ 

33. Giles v. Vette, 263 U. S. 553, 


1280 [47 C.J.] 


became effective, although organization may have be- 
The act contemplates only 
those partnerships which have one or more general 
partners,*®> and has no application to the formation 
of special forms of limited partnerships wherein afl 
the partners have their liability hmited.*° 
[§ 1018] F. What Law Governs.*? 
the law governing limited partnerships is that of 
the jurisdiction under whose laws the partnership 
was organized?’ and where the partnership agree- 
ment was made,®® in practically the same way a cor- 
poration organized under that law would have been 
The rule has been applied to determine 
limited partnership has 
formed,* the sufficiency of the special partner’s con- 
tribution,*? the construction of the contract be- 
tween the parties,#* the extent of the general part- 


gun before such time.*+4 


governed.?*° 
whether a _ valid 


44 SCt 157, 68 L. ed. 441 [aff 281 
Fed. 928]. 

B4. NiGiles. Vv... Vette, 263 US. 553, 
44 SCt 157, 68 L. ed. 441 [aff 281 Fed. 
928]. ; 

Necessity of compliance with Uni- 
form Act after it is in force see infra 
§ 1020 text and notes 78, 79. 

Business which may be carried on 
under act see infra § 1936. : 

35. In re Limited Partnerships, 28 
Pa. Dist. 315. 

Necessary members see 
1021. 

36. In re Limited Partnerships, 28 
Pa. Dist. 315. : 

Special forms of limited partner- 
ship see supra § 1013. 

37. Amendment of statute see su- 
Milas OME: 

Conflict of laws generally see Con- 
flictuor Waws 12) Cows p42. 


infra § 


38. Silberman v. Blodgett, 105 
Conn. 192) 134 A (7738; Lawrence Vv. 
Batcheller, 131 Mass. 504; King v. 


Sarria, 69 N. Y. 24, 25 AmR 128 [aff 
7 Wun 167]; Jacquin v. Buisson, 11 
HowPr (N, Y.) 385. See Carter-Bat- 
tle Grocer Co. v. Jackson, 18 Tex. 
Civ. A. 353, 45 SW 615 (where ques- 
tion as to applicability of New York 
statute providing that special part- 
ners who deal with firm as individ- 
uals [sed infra § 1051] may share as 
creditors inthe firm assets upon the 
insolvency of the firm [see infra 
§ 1078], which provision conflicts 
with Texas statute which denies the 
special partner the right to share in 
the firm assets [see infra § 1078], 
was raised, but not decided because 
the issues were not sufficiently raised 
in the pleadings). 

Public policy as preventing recog- 
nition of foreign law see Conflict of 
Laws §§ 15, 16. 

89. King v. Sarria, 69 N. Y. 24, 25 
AmR 128 [aff 7 Hun 167]; Jacquin 
v. Buisson, 11 HowPr (N. Y.) 385. 

[a] Wnder the general rule that, 
where the essentials of a contract 
made under foreign law are not hos- 
tile to the law and policy of the ju- 
risdiction where it is sought to be 
enforced, the contract may be relied 
upon and availed of in the courts 
of such jurisdiction, a contract of 
limited partnership may be enforced 
in a jurisdiction whose statutes rec- 
ognize the relation, although dif- 
fering as to the details governing it. 
Kinereven Sathian ve rune toy lattir69 
N. Y: 24, 25 AmR 128]. 

Effect of public policy and posi- 
tive law on. exercise of comity see 
Conflict of Laws §§ 14-16. 

Law of place of making as govern- 
ing contract generally see Conflict 
of Laws § 30. 


40. Silberman v. Blodgett, 105 
Conn: 192, 134 A 278: 

What law governs corporations 
generally see Corporations §§ 3939- 
3947. 

41. King v. Sarria, 69 N. Y. 24, 25 


AmR 128 [aff 7 Hun 167]. See Rich- 


PARTNERSHIP 


Generally, 


been 


ardson v2) ‘Carlton, 109 Towa) 5i5; 
80 NW 532 (holding that agreement 
between parties was a loan and not 
a partnership). 

40.4 Kinev. Sarria, i69.N.y. 24; 
25 AmR 128 faff 7 Hun. 167). 

[a] Tllustration.—Where a limited 
partnership was organized in Cuba 
under the code of commerce of Spain, 
which permits the special partner’s 
contribution fo .ge.inscash or prop- 
erty, a contribution by the special 
partner in cash, property, effects, 
and good credits is sufficient. King 
V. Sarria, 69 JNo Ye. 24, 25 AmR 128 
faft 7 Hun 1674: 

Contribution by 
infra §§ 10238-1027 

43. King v. Sarria,-69 N.Y. 24, 25 
AmR 128 [aff 7 Hun 167]. 

What law governs construction of 
contracts generally see Conflict of 
Laws § 89; Contracts §§ 19-42. 

44. King v. Sarria, 69 N. Y. 24, 25 
AmR 128 [aff 7 Hun 167]; Barrows 
v. Downs, 9 R. I. 446, 11 AmR 283. 

45. Silberman v. Blodgett, 105 
Conn® 192, 134 A 778. 

Nature of special partner’s interest 


see infra § 1049. 

46. Lawrence v. Batcheller, 131 
Mass. 504; King vy. Sarria, 69 N. Y. 
24, 25 AmR 128 [aff 7 Hun 167]. 

[a] Thus, where by the law of the 
state where a limited partnership is 
formed, a special partner is not lia- 
ble for partnership debts, he need not 
be joined as a defendant, in an action 
in another jurisdiction against the 
general partner for a partnership 
debt. Lawrence vy. Batcheller, 131 
Mass. 504. 

Special partner’s relation to third 
persons see infra §§ 1062-1079. 

47. King v.-Sarria, 69 N. Y. 24, 25 
AmR £28" f[aff.c7? Hun -LéT]> ‘Casola 
v. Kugelman, 33 App. Div. 428, 54 
NYS 89 {aff 164 N. Y. 608 mem, 58 
NE 1085 mem]. 

[a] Enforcement of liability not 
enforcement of penal provision.—‘It 
is claimed by the defendant, and 
strenuously argued, that the plaintiff 
is not entitled to maintain this ac- 
tion, for the reason that the liabil- 
ity which accrues to a special part- 
ner by violating the provisions of the 
law of Maryland referred to, is in the 
nature of a penalty, and that the 
courts of this State will not enforce 
penal provisions of the statutes of 
other jurisdictions. The fundamental 
error connected with his proposition 
arises from the misapprehension of 
the true relation of a special part- 
ner to the partnership. While the 
statutes of the different States re- 
lating to and regulating the establish- 
ment of limited partnerships may dif- 
fer in detail and in essential features, 
the general scheme of all limited 
partnerships in all jurisdictions is 
the same. They are creatures of the 
statute, but they are nevertheless 
partnerships, except in so far as there 
are limitations of liability or special 


special partner see 


[§§ 1017-1018 


ners’ authority to bind a special partner,** the na- 
ture of the special partner’s interest,*> the limited 
liability of the special partner,*® the effect upon the 
special partner’s liability of a failure to comply with 
the laws of the jurisdiction of organization,*? and 
the validity of provisions in a partnership agreement 
for the continuance of the relation as a limited part- 
nership upon the death of a partner.*® 
of the forum has been applied to determine the ne- 
cessity of compliance with local statutory require- 
ments for the renewal or continuance as a limited 
partnership of a firm erganized in another juris- 
diction,*® and to determine whether a failure to com- 
ply with such requirements upon the death of the 
special partner results in a dissolution of the part- 
nership.°° ~In the absence of preof of the statute of 
another state which is claimed to govern. the ease, 


Still, the law 


protection given*to special partners. 
... The object to be accomplished by 
the institution of a limited partner- 
ship is to protect the special part- 
ner and exempt him from a general 
liability and to place his capital alone 
at the peril of the business. Never- 
theless, there is a fully-constituted 
partnership which, but for the stat- 
ute, would make the special partner 
liable as a general partner. Those 
provisions of the statute which make 
him liable as a general partner in cer- 
tain contingencies merely operate to 
withdraw from him the protection 
which a limited partnership would 
otherwise give him. They do not 
impose upon him a liability which 
would not exist at the common law 
—they withdraw the shield the stat- 
ute affords whenever acts interdicted 
by it are done. The special partner 
is exempted from liability as a gen- 
eral partner until he does something 
which removes from him the protec- 
tion accorded him by the statute. 
There is nothing in the nature of a 
penalty in this.” Casola v. Kugel- 
man, 33-App. Div. 428, 432, 54 NYS 
89 [aff 164 N. Y. 608 mem, 58 NE 
Bee mem]. And see Conflict of Laws 


[b] Illustration.—Where a limited 
partnership was organized in Cuba 
under the Spanish law there pre- 
vailing, which does not hold the spe- 
cial partner liable as a general part- 
ner for a failure to register the writ- 
ing constituting, agreement of part- 
nership, a failure to register the 
partnership agreement does not ren- 
der the special partner liable as a 
general partner even in the courts of 
a jurisdiction imposing such liabil- 
ity. King v. Sarria, 69 N. Y. 24, 25 
AmR 128 [aff:7 Hun 167]. 

Effect of failure to comply with 
statutes: 

Generally see infra § 1032. 
Upon special partner’s liability see 

infra §§ 1064-1072. 

48. Jacquin vy. Buisson, 11 HowPr 
GN YS) e385. 

{a] Illustration.—W here the agree- 
ment of a partnership organized 
under French law for a fixed term to 
do business in New York provides for 
the continuance of the relation as a 
limited partnership for the unexpired 
term with the heirs and representa- 
tives as special partners, and this 
provision is valid under French law, 
its validity is recognized by the New 
York courts. Jacquin vy. Buisson, 11 
HowPr (N. Y.) 38h 

Effect of death of: 

General partner see infra § 1090. 
Specie partner see infra §§ 1058, 

49. Jacquin v. Buisson, 11 HowPr 
CN Ya) wssas 

Continuance and renewal generally 
see infra §§ 1040-1045. 

50. Jacquin v. Buisson, 11 HowPr 
CNiwexo De So. 

[a] Illustration.—Where the agree- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


oe. oe Oe ee ee, 


~~. 


§§ 1018-1020] 


it will be presumed that the common law applies.°? 

[§ 1019] G. Who May Become Partners. In the 
absence of statutory provisions to the contrary,°” 
an infant may become a general partner in a limited 
partnership.°* Under a statute which provides that 
the membership of a limited partnership consists of 
specified “persons,” °* a partnership cannot become 
a special partner.®® An existing general partnership 
may be changed into a limited one,°® and a partner 
in the former general partnership may become a spe- 
cial partner in the limited partnership thus formed.** 
The Uniform Limited Partnership Act defines the 
relation as consisting of specified “persons.” °* 

[§ 1020] H. Formation—l. In General. The 
statutes vary as to the details requisite for the for- 
mation of a limited partnership; but usually they 
require that the membership consist of both general 
and special partners,°® the execution of a specified 
certificate,°° a contribution in cash by the ‘special 
partners and an affidavit as to such contribution,®? 
the acknowledgment of the certificate,°* the filing or 
recording of the certificate and the affidavit in a 
specified office,*? and the publication thereof.** 
While it has been held that a strict,®> or at least a 
substantially accurate,®°® compliance with the statute 
is essential for the formation of a limited partner- 
ship, especially with every requirement of those 
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provisions which look to the protection of persons 
dealing with the firm,®? and that neither honesty 
nor good faith obviate a failure to comply with its 
peremptory requirements,®* still a literal compli- 
ance with the statute has been held not necessary,®® 
and the prevailing decisions require only a substan- 
tial compliance with the statute so that those who 
are entitled to the information which it is intended 
to afford ean suffer no detriment,*® or a substantial 
and full comphanee,‘? or at least a substantial, bona 
fide effort to comply with the substance of the man- 
datory requirements.‘? Further, compliance with 
the formal requirements of the statute has been held 
essential to the creation of a limited partnership.‘ 
What amounts to or does not amount to compliance 
with particular provisions in the statutes is dealt 
with in the sections of this article following.7* The 
statute must be complied with before it has become 
inoperative when a new act which replaces it goes 
into effeet.7° i 

The Uniform Limited Partnership Act’s require- 
ments as to the details requisite for the formation of 
a limited partnership are dealt with in the sections 
of this article following.*® The act expressly pro- 
vides that a limited partnership is formed if there 
has been substantial compliance in good faith with 
the requirements of the provision which specifies in 


ment of a partnership organized 
under French law to do business in 
New York provides for the continu- 
ance of the relation as a _ limited 
partnership for the unexpired term 
upon the death of a partner, with his 
heirs and representatives as special 
partners, the provisions of the New 
York statute as to the filing, acknowl- 
edgment, and publication of a certif- 
icate containing the terms of the re- 
lation as upon original formation 
must be complied with upon the death 
of such partner if his heirs and repre- 
sentatives desire the business to be 
eontinued as a limited partnership, 
and a failure to comply with such 
statutory provisions results in dis- 
solution of the partnership upon the 
death of such partner. Jacquin v. 
Buisson, 11 HowPr (N. Y.) 385. 

Dissolution generally see infra §§ 
1090-1094. 

51. Casola v. Kugelman, 33 App. 
Div. 428, 54 NYS 89 [aff 164 N. Y. 
608 mem, 58 NE 1085 mem]. 

[a] Illustration.—In the absence 
of proof that a special partner may, 
under the law of the jurisdiction 
where the firm is organized, sue the 
general partner for loans made by 
him to the firm, it will be presumed 
that the common-law rule prevails 
to give the special partner a right to 
sue only after an accounting. Casola 
v. Kugelman, 33 App. Div. 428, 
NYS 89 [aff 164 N. Y. 608 mem, 58 
NE 1085 mem]. And see infra § 
1080. 

Presumptions as to foreign law see 
Evidence § 87 

52. See statutory provisions. 

53. Continental Nat. Bank Vv. 
Strauss, 137 N. Y. 148, 32 NE 1066. 

Infants as partners generally see 
Infants §§ 193, 193%. 

Effect of infancy of general part- 
mer upon special partner’s liability 
see infra § 1071. 

54. See statutory provisions. 

55. . Patterson v. Youngs, 154 App. 
Div. 536, 139 NYS 670 [rev 72 Misc. 
91, 129 NYS 673]; Matter of Reimers, 
107 Misc. 322, 176 NYS 430 [aff 189 
App. Div. 985 mem, 178 NYS 914 
mem]. 

56. Metropolitan Nat. Bank v. Sir- 
ret, 97: N. Y. 320, 15 AbbNCas 318. 

57. Metropolitan Nat. Bank vy. Sir- 
ret, Supra. 

[a] Reason for rule.—‘‘The prac- 
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tical convenience of such a proceed- 
ing, in many cases, is manifest. It 
enables a general partner who, by 
reason of age or infirmity, or upon 
any other ground, desires to with- 
draw from the active management of 
the business, to place it in the hands 
of his copartners, risking only his 
capital, and at the same time secur- 
ing to the new concern the good will 
and business advantages possessed 
by the former one.” Metropolitan 
Nat. Bank v. Sirret, 97 N. Y. 320, 329, 
15 AbbNCas 318. 

Contribution by special partner see 
infra. §§ 1023-1027. 

58. See supra § 1008. 

Provisions of Uniform Act for ex- 
isting limited partnerships see supra 
§ 1017; and infra §§ 1022, 1040. 

59. See statutory provisions; 
infra ‘§ 1021) 

Characteristic features of limited 
tascam. 4 in general see supra § 


and 


60. See statutory provisions; and 
infra § 1022. 

61. See statutory provisions; and 
infra §§ 1023-1027. 

62. See statutory provisions; 
infra § 1029. 
63. See statutory provisions; 

1030 


and 
and 
64. See statutory provisions; and 
infra § 1031. 
65. U. S.—In re Merrill, 17 F. Cas. 
No. 9,467, 12 Blatchf. 221. 
Colo.—Holliday v. Union Bag, etce., 
Co., 3 ‘Colo. 342. 
inane oe URS OA v. Bryant, 5 Allen 
Mich.—Fox v. Graham, How. N. 
P. 90, 91 [quot Pierce v. Bryant, su- 
pra: 
N. Y.—Argall v. Smith, 3 Den. 435 
[aff 6 Hill 479]. 


Pa.—Haddock vy. Grinnell Mfg. 
Corp., 109 Pa. 372, 1 A 174; Maloney 
v. Bruce, 94 Pa. 249; Richardson v. 


Hoge, 38 Pa. 153; Conrow’ v. Grav- 
enstine, 1 Pa. Cas. 480, 5 A 43; Reitzel 
v. Haines, 3:Pa. Dist. 523, 15 Pa. Co. 


48 
Hamel, 26 Que. 


Que.—Barry  v. 
Super. 265. 
Strict construction of the statutes 
see supra § 1017 text and note 11. 
Effect of failure to comply with 
statute: 
In general see infra § 1032. 
Upon special partner’s liability see 
infra §§ 1064-1072. 


66. Spencer Optical Mfg. Co. v. 
Johnson, 53 S. €. 533, 31 SH 392: 

67. Cummings v. Hayes, 100 Ill. 
Aw 4T: ~ RY S- 2 Oglesby 2Coy oinewave 
Lindsey, 112 Va. 767, 72 SE 672, Ann 
Cas1913B 913. 

What provisions designed to pro- 
tect third persons see infra § 1022 
text and note 92. 

68. Durant v. Abendroth, 69 N. Y. 
148, 25 AmR 158; R. S. Oglesby Co., 
Ine. v. Lindsey, 112 Va. 767, 72 SE 
672, AnnCas1913B 913. 

Necessity for intention or knowl- 
edge by special partner of failure to 
comply with statute see infra § 1070. 

69. Webster v. Lanum, 137 Fed. 
376, 70 CCA 56; Hogan v. Hadzsits, 
113 Mich, 568, 71 NW 1092; O’Con- 
nor v. Graff, 186 App. Div. 116,173 
NYS 730 [aff 230-N. Y. 552 mem, 130 
NE 890 mem]. 

70. U. S.—Webster v. Lanum, 137 
Fed. 376, 70 CCA: 56. 

Ill.— Henkel v. Heyman, 91 Ill. 
96 [aff 1 Ill. A. 145]; Manhattan 
Brass Co. v. Allin, 35 Ill. A. 336. 

Mich.—Hogan v. MHadzsits, 113 
Mich. 568, 71 NW 1092. ; 

N. Y.—White v. Eiseman, 134 N. 
Y. 101, 31 NE 276, 28 AbbNCas 363; 
Manhattan Co. v. Laimbeer, 108-N. 
Y. 578, 15 NE 712, 21. AbbNCas. 27; 
Van Ingen v. Whitman, 62 N. Y. 513; 
Van Riper v. Poppenhausen, 43 N. 
Yu 68) levy wv. lock, 5 Daly 467.47 
HowPr 394; Moorhead v. Seymour, 77 
NYS 1050; Ropes v. Colgate,. 17 
AbbNCas 136; Madison County Bank 
v. Gould, 5 Hill 309. 

Di tas Starrs Vv. Schott; 10) «Pa: 

Tex.—Carhart v. Killough, 1 Tex. 
AGC iV Cassa Sella? 

Liberal construction of the stat- 
beet ees supra § 1017 text and notes 

71. Jo Chung Cang v. Pacific Com- 
mercial Co., 45 Philippine 142. 

72. O’Connor v. Graff, 186 App. 
Div. 116,173 NYS 730nfatl+2300N. oy, 
552 mem, 130 NE 890 mem]. 

73. Thompson v. Schmitt, 115 Tex. 
53, 274 SW 554; Harvey Co., Ltd. v. 
Braden, (Tex. Civ. A.) 260 SW 655. 

74 See infra §§ 1020-1032. 

75. Giles v. Vette, 2638 U.S. 553, 
ee 157, 68 L. ed. 441 [aff 281 Fed. 

Necessity for compliance with new 
act see infra text and notes 78, 79. 

76. See infra §§ 1020-1032. 
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detail the requisites as to the execution, acknowl- 
edgment, and recording of the certificate.*7 When 
the Uniform Act has become effective compliance 
with it is essential to create a limited partnership,‘ ® 
and compliance with a prior limited partnership 
statute after the Uniform Act is in force is insuf- 
ficient to create a limited partnership.’® 

[§ 1021] 2. Necessary Members. To establish a 
limited partnership there must be at least one gen- 
eral partner,*® and a special partner capable of as- 
suming this relationship under the terms of the stat- 
ute.§1 A limited partnership can be formed only 
when some person other than the special partner 
also goes into the partnership, who stands obligated 
for all the partnership debts and who engages to 
transact all the partnership business.°? The rela- 
tion is not created in the absence of general part- 
ners, liable jointly and severally, and special part- 
ners with limited liability.** 
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the formation of a limited partnership, under the 
statutes, is the execution of a prescribed eertifi- 
cate.84 This document as a rule must contain: (1) 
The name or firm under which such limited partner- 
ship is to be conducted*® and its principal place of 
business.°® (2) The general nature of the business 
intended to be transacted.8*7 (3) The names of all 
the general and special partners, stating which are 
general and which are special and their respective 
residences.°8 (4) The amount of capital which each 
special partner has contribyuted.*® (5) The period 
at which the partnership shall commence and shall 
terminate.®® (6) The signatures of the partners.°+ 
The requirement of statements as to the names of 
the partners, the capital contributed by the special. 
partners, the duration of the partnership, and the 
assent of the partners to the organization 1s mani- 
festly designed for the protection of those who deal 
with the firm,?? and must be strictly observed by 


F8§ 1020-1022 


[§ 1022] 3. The Certificate. A prime requisite to 


77. See statutory provisions. 

78. In re arcuse, 281 Fed. 928 
[aff sub nom. Giles v. Vette, 263 U. S. 
553, 44 SCt 157, 68 L. ed. 441]. 

79. In re Marcuse, supra. 

80. Jo Chung Cang v. Pacific Com- 
mercial Co., 45 Philippine 142. 

Effect of failure to comply with 
statute: 

In general see infra § 1032. 
Upon special partner’s liability see 

infra §§ 1064, 1072. 

81. Patterson v. Youngs, 154 App. 
Div. 536, 139 NYS 670 [rev 72 Misc. 
91, 129 NYS 673]. 

Who may become partners see su- 
pra-§ 1019. 

82. Thompson v. Schmitt, 115 Tex. 
53, 274 SW 554. 

[a] Illustration.—Provisions in a 
declaration of trust of a joint-stock 
company, seeking to limit the lia- 
bility of all the members thereof to 
the amount contributed so as to ren- 
der each member in effect a special 
partner in a limited partnership, are 
invalid, in the absence of a general 
partner, to create a limited partner- 
ship under a statute authorizing such 
relation. Thompson v. Schmitt, 115 
Tex. 53, 274 SW 554. 

Effect of failure to comply with 
statute: 

In general see infra § 1032. ; 
Upon special partner’s liability see 

infra §§ 1064-1072. 

Effect of special partner’s inter- 
ference in business see infra § 1066. 

83. Harvey Co., Ltd. v. Braden, 
(Tex. Civ. A.) 260 SW 655. 

84. See statutory provisions. 

fa] In Louisiana (1) a partner- 
ship in commendam is formed by a 
contract in which the details of the 
partners’ relation to each other are 
specified. Rev. Code (1920) arts 
2829, 2841, 2846. (2) A contract be- 
tween several persons, in which it 
is expressly stated that one of them 
enters the partnership and is ac- 
cepted as a partner in commendam, 
that he advances a-fixed sum of mon- 
ey, receipt of which is acknowledged, 
that he is exonerated from participa- 
tion in the expenses and losses of the 
concern, and, in lieu of a proportion 
of contingent profits, is to receive 
monthly a fixed percentage on the 
gross sales made by the firm, com- 
plies sufficiently with the law relat- 
ing to the formation of a partner- 
ship in commendam. Ulman sv. 
Briggs, 32 La. Ann. 655. 

85. See statutory provisions. 

Firm name and sign see infra §§ 
1034, 1035. 

86. See statutory provisions; 
case infra this note. 

{a] Tllustration.—A statement in 
the certificate as to the location of 
the firm’s principal place of busi- 


and 


the partners.?® 


ness within the jurisdiction where it 
is organized is sufficient, although 
it maintains its principal office in an- 
other state. Baltimore City Safe 
Deposit, ete., Co. v. Cahn, 102 Md. 
SAV OZAS SIG Sea % 

87. See statutory provisions; and 
cases infra this note. 

{a] Illustrations.—(i) The _ cer- 
tificate should show that the business 
to be carried on is of a kind which 
the statute permits a limited partner- 
ship to conduct. McGehee v. Powell, 
8 Ala. 827. (2) The business required 
to be specified is at least a general 
business of some particular kind. 
Benedictiv.“VanlAdien, 17, WW: G.-@.a.b: 
(Ont.) 234. (3) A description of the 
business to be carried on as that of 
“general dealers” is too indefinite and 
does not comply with the statuory 
requirement for setting out the busi- 
ness of the firm in the certificate. 
Benedict v. Van Allen, supra. 

What business may be carried on 
see infra § 1036. 

88. See statutory provisions; 
cases infra this note. 

[a] TIllustrations.—(1) Where the 
names of all the partners are correct- 
ly stated, the use of the term “and 
Company” in the statement of the 
firm name does not import that any 
other person is a member of the firm. 
Hubbard v. Morgan, 12 F. Cas. No. 
6,817. (2) Where a certificate of the 
formation of a limited partnership 
declared, “that all the general part- 
ners interested therein are A. and B., 
both of Brooklyn, in the state of New 
York, and that the special partner 
interested therein is C., of Jersey 
City, in the state of New Jersey,” 
it was held that this was a compli- 
ance with the statute requiring the 
certificate to contain the respective 
places of residence of the general 
and special partners, and that no 
more distinct averment of residence 
was required. Lachaise v. Marks, 4 
E. D. Smith (N. Y.) 610. 

89. See statutory provisions; 
cases infra this note. 

[a] Illustrations.—(1) Where the 
statute requires that the certificate 
state the “nature and value” of 
goods contributed by the special part- 
ner, a bare statement that the special 
partners have contributed a certain 
amount, one half thereof in goods 
and merchandise, is not sufficient. 
Blumenthal v. Whitaker, 170 Pa. 309, 
33 A 103; Siegel v. Wood, 3 Pa. Dist. 
463, 15 Pa Co. 40. (2) Where the 
original certificate filed by a special 
partnership is fatally defective in 
having no statement of the nature 
and value of the goods contributed, a 
renewal certificate which refers to a 
detailed statement of the merchan- 
dise and its value as filed in the 
court of common pleas, but which 


and 


and 


The certificate need not contain 


does not itself contain any statement 
of the nature and value of the goods, 
is insufficient to cure the original 
fatally defective organization. Blu- 
menthal v. Whitaker, supra; Siegel 
v. Wood, supra. Continuance or re- 
newal generally see infra §§ 1040- 
1045. (3) Where the property con- 
tributed consists of an equity in real 
estate, subject to the payment of 
liens or debts of any kind, the cer- 
tificate should so state that fact, and 
a failure to do so amounts to such a 
misdescription of the property con- 
tributed as to render the certificate 
insufficient to comply with the stat- 
ute. Reynolds v: Creveling, 4 Pa. 
Dist. 419, 17 Pa. Co. 28. (4) A state- 
ment of the aggregate amount con- 
tributed by all the special partners 
has been held not sufficient to com- 
ply with the requirement that the 
amount contributed by each special 
partner shall be specified. Spencer 
Optical Mfg. Co. v. Johnson, 53 S. C. 
Does SE 392. (5) The statute is 
not satisfied by a statement that the 
special partner had contributed a 
specified amount in cash and “about 
$8,000 of effects and property, the 
exact amount of which is yet to be 
ascertained.” In re Merrill, 17 F. 
Cas. No. 9,467, 12. Blatehf. 221, 224. 

Nature of contribution by special 
partner see infra § 1024. . 

g0. See statutory provisions. 
pie tant heart of firm see infra §§ 1039- 

91. See statutory provisions; 
cases infra this note. 

_{a] MIllustrations.—(1) If the cer- 
tificate is signed by an attorney in 
fact of a partner, it must be accom- 
panied by evidence showing the at- 
torney’s authority to do so, in order 
that the record may show without 
outside inquiry who are the respon- 
sible members of the firm. Walker v. 
Wood, 170 Ill, 463, 48 NE 919 [aff 69 
il. A. 542]; Cummings y. Hayes, 100 
Tl. A. 34%. (2) Where the special 
partner is stated to be a partnership, 
and the certificate is signed by one 
of these partners in the firm name 
(“W. P. Youngs & Bros., by Chas. A. 
Youngs’’) the statute is not complied 
with since it requires the signature 
of the individuals who shall be spe- 
cial partners. Patterson y. Youngs, 
154 App. Div. 5364139 NYS 670 [rev 
72 Misc. 91, 129 NYS 673]. 

92. Cummings v. Hayes, 100 II. 
A. 347. 

93. Cummings vy. Hayes, supra. 

Compliance with statutes general- 
ly see supra § 1020. 

Gffect of failure to comply with 
statute: 
In general see infra § 1032. 
Upon special partner's liability see 

infra §§ 1064-1072. 


and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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~ §§ 1022-1024] 


anything concerning the amounts to be contributed 
It is immaterial that the 
certificate purports to be one for the renewal or 
continuance of an existing limited partnership when 
it is in fact one for the formation of a new limited 
partnership, as long as the essential requirements of 


by the general partners.°+ 


the statute have been satisfied.?® 


required by the statutes in the certificate must be 
true at the time the certificate and other required 


papers are filed.®® 


The Uniform Limited Partnership Act contains 
express provisions as to the contents of the certifi- 
cate required, and as to the conversion of existing 
limited partnerships into partnerships under the 
Uniform Act by compliance with its requirements.°* 

[§ 1023] 4. The Contribution by the Special 
The statutes do not require 
that the general partner shall make any contribution 


Partner—a. In General. 


94. Selden v. Hall, 21 Mo. A. 452. 

95. Patterson v. Youngs, 154 App. 
Div. 536, 139 NYS 670 [rev 72 Misc. 
Sind 29 NYS 467.3 J. 

Formation of new firm distin- 
guished from renewal or continuance 
see infra § 1042. 

96. White v. Hiseman, 134 N. Y. 
101, 31 NE 276; Durant v. Abendroth, 
69 N. Y. 148, 25 AmR 158 [aff 41 N. 
Y. Super. 53]; Patterson v. Youngs, 
154 App. Div. 536, 139 NYS 670 [rev 
Hay) Mises. 91, 69129) U.NYS2'673] 3) ba 
Montagne v. State Bank, 94 App. 
Div. 219, 88 NYS. 21 [mod on an- 
other point 183 N. Y. 173, 76 NE 
33]; Manhattan Co. v. Colgate, 13 
Daly 544, 1 NYSt 615; Ropes v. Col- 
gate, 17 AbbNCas (N. Y.) 136; Van 
Dolsen v. Abendroth, 1 NYCityCt 469 
[aff.181 Ue 8:66, 9 SCt 619; 33/10. 
ed. 57]; Spencer Optical Mire Coles. 
vonnson;, (b3)/Se €.9533),.8h "SE 392; 
Re Butruille, (Alta.) 66 DomLR 745. 
See Webster v. Lanum, 137 Fed. 376, 
70 CCA 56 (where the person named 
as special partner was acting as a 
dummy for other persons, and the 
court declined to pass upon the ques- 
tion whether this fact rendered the 
statement in the certificate untrue 
because it was not raised by the 
pleadings). 

Filing of certificate and other pa- 
pers see infra § 1030. 

Effect of false statement on liabil- 
ity of special partner see infra § 

065. 


97. See statutory provisions. 

Limited partnerships formed prior 
to enactment of Uniform Act as con- 
trolled by prior statutes see supra § 
1017 text and note 29. 

Renewal and continuance of firm 
formed under statute in force before 
adoption of Uniform Act see supra 
§ 1017 text and note 29; infra § 1040 
text and note 18. 

98. See statutory provisions; 
Seiden v. Hall, 21 Mo. A. 452. 

99. See statutory provisions. 

1. See statutory provisions; 
infra § 1024. 

2. See statutory provisions; 
infra § 1024. ys 

3. See statuory provisions. 

4  Lineweaver v. Slagle, 
a08 2 A 693, 54 AmR 775. 

J. S=—McGinnis v. Farrelly, 
vat Ped, Sep eoe. Blatent: »465;.-in- re 
Merrill, 17 F. Cas. No. 9,467, 12 
Blatchf. 2217 In rer yThayer., 20 CE 
Cas. "No. 13,867. 

Md.—Baltimore City Safe Deposit, 
ete., Co. v. Cahn, 102 Md. 530, 62 A 
819; Lineweaver v. Slagle, 64 Md. 465, 
2A 693, 54 AmR 775. 

Mass.—Haggerty v. Foster, 103 


and 


and 


and 


64 Md. 


Mass. 17; Pierce v. Bryant, 5 Allen 
91. 

Minn.—In re Allen, 41 Minn. 430, 
43 NW 382. 


N. Y.—Kohler v. Lindenmeyr, 129 
N. Y. 498, 29 NE 957; Durant v. 
‘Abendroth, STNG Yi 132, Trev 48 N. Y. 
cane 554]; * Durant v. Abendroth, 

N. Y. 148, 25 AmR 158 [aff 41 N. Y. 


: 
# 
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to the firm capital;®’ but they all require the spe- 
cial partner to make a contribution,®® most of them 
providing that this contribution shall be in eash,* 
and a few providing that the contribution may be in 
cash or property.” 

The Uniform Limited Partnership Act expressly 
provides that the contributions of a limited partner 
may be in cash or other property, but not services.? 

[§ 1024] b. Medium of Contribution. 


Many de- 


cisions exact a strict compliance with the provision 


Super. 53]; Van Ingen v. Whitman, 
62 N. Y. 513; Hartford Nat. Bank v. 
Beinecke, 80 App. Div. 546, 80 NYS 
803; Jersey City First Nat. Bank v. 
Huber, 75 Hun 80, 26 NYS 961; Hardt 
v. Levy, 72 Hun 225, 25 NYS 248; 
Haviland v. Chace, 39 Barb. 283; Bene- 
dict, etc., Mfg. Co. v. Hutchinson, 53 
N. Y. Super. 486, 14 NYSt 234; Law- 
rence v. Merrifield, 42 N. Y. Super. 
36 [aff 73 N. Y. 590]; Hennessey v. 
Farrelly, 13 Daly 468; Moorhead v. 
Seymour, 77 NYS 1050; Van Dolsen 
v. Abendroth, 1 NYCityCt 469 [aff 
131 U.S, 66, 9 SCt 619, 33 Li ed? 571. 

Pa. i +) HELO. iC 33h Pa. 
153; Andrews v. Schott, 10 Pa. 47 
(both cases decided before change 
in statute permitting contribution of 
goods; see infra text and note 32). 

Alta.—Re Butruille, 66 DomLR 745. 

Ont.—Patterson v. Holland, 7 Grant 
Ch. 1; Whittemore v. Macdonell, 6 
U. C. C. P. 547; Benedict v. Van Al- 
len, L77U GisQOrB: 234°" Wattsiv. Tart 
LGV Cri@ir Biri256: 


Que.—Barry v. Hamel, 26 Que. 
Super. 265. 
[a] The “object [of this provi- 


sion] is to provide a fund, on the day 
the company is formed, to be there- 
after subject to no contingencies or 
losses, except those which come from 
the proper business of the partner- 
ship.” Baltimore City Safe Deposit, 
ete., Co. ve Cahn; “102 Md: 630, 546, 
62 A 819; Lineweaver v. Slagle, 64 
Md. 465, 483, 2 A 693, 54 AmR 775; 
Haggerty v. Foster, 103 Mass. 17, 19. 
[b] Reason for rule.—‘“‘The 
amount contributed by the _ special 
partner is an essential part of the 
terms of the partnership. The mode 
of contribution is just as explicitly 
fixed as that there shall be a contribu- 
tion; and it is just as explicitly re- 
quired that the mode of contribution 
prescribed by the statute shall be 
followed . as that there shall be 
an amount of contribution. .-. . To 
guard against unsafe practices, and 
to secure the public against even in- 
nocent deception, or mistake, the stat- 
ute demands that a limited partner 
shall pay into the capital a sum 
that he shall make ‘actual cash 
payment’ .. . of that ‘sum. 
Certainly the statute meant cash, 
which is money in hand, and not cred- 
its of the special partner or other 
person however available, nor real 
estate however valuable, nor mer- 
chandise however salable. It was not 
meant to permit something supposed 
to be equivalent to money to be put 
in as capital, and so the door be 
opened for dispute and inquiry as to 
the real value of such substitute, 
with ofttimes doubtful and unsatis- 
factory result. The purpose was that 
the limited partnership should start 
in its business on a fixed and certain 
basis, with a sum in its possession of 
that which does command the mar- 
kets, and makes the possessor of it 
equal, as a buyer, to any other, and 
to its extent as solvent as any other. 


for the special partner’s contribution in cash,* and 
its requirements have been held to be satisfied only 
by an actual contribution of the amount specified 
in the certificate in cash.® 
been held not to be complied with by the ‘special 
partner’s contribution in promissory: notes,® 
dated checks,’ checks,* bonds,?® 
or in any other thing except eash,!? however readily 


Thus the statutes have 


post- 
property,?® goods,*? 


It is not a substantial compliance 
with the statute to substitute for that 
some other thing, however converti- 
ble at the time, but which must be 
under the hazards and fluctuations 
of business, as to its readiness of 
convertibility, and amount of produc- , 
tion. Nor need there be an intention- 
al false statement to bring the par- 
ties within the reprehension of the 
statute. The object of the statute is, 
by the payment into the capital of a 
specified sum in cash, to give reason- 
able security to the portion of the 
public likely to deal with the partner- 
ship; and to insure the payment of 
that sum, thus, it requires the affi- 
davit that the payment thereof has 
been thus made before the partner-_ 
ship can start as a limited one.’”” Van 
Ingen v. Whitman, 62 N. Y. 513,519. 

Effect of failure to comply with 
statute: 
In general see infra § 1032. 
Upon special partner’s liability see 

infra §§ 1064-1072. 

Payment other than in money gen- 
End see Payment [30 Cyc 1187T- 


6., .Pierce. v.. ‘Bryant, 5.))Allen 
(Mass.) 91; Patterson v. Holland, 
7 Grant Ch. (Ont.) 1; Whittemore 
S aciacnenet: 62Us Cy Cry Pes COnts 


7. Durant v. Abendroth, 97 ‘N. Y. 
132 [rev 48 N. Y. Super. 554]; Durant 
v. Abendroth, 69 N. Y. 148, 25 AmR 
158 [aff 41 N. Y. Super. 53]; Van 
Dolsen v. Abendroth, 1 NYCityCt 469 
Lath 31 oO. 66, 9 Sct 619, 33) SEs 
ed. 57] (postdated check). 

8. McGinnis v. Farrelly, 27 Fed. 
33, 23 Blatchf. 465; Maginn v. Law- 
rence, 45 N. Y. Super. 235. See Hen- 
nessey v. Farrelly, 13 Daly (N.. ¥.) 
468, 473 (“If the check had been paid 
promptly and in the regular course 
of business, after its delivery by 
Farrelly to Flynn, the court would 
not be astute in sifting the evidence, 
in order to discover whether by some 
possibility the affidavittof the general 
partner was not made and filed a 
fraction of a day in advance of the 
presentation of the check at the bank. 
But here it appears that the check 
was never paidatall. After the lapse 
of more:than aymonth, it was returned 
to Farrelly, who gave another check 
for a larger amount to Flynn’). 

9. Haggerty v. Foster, 103 Mass. 
17. But see Davis v. Sanderlin, 119 
N. C. 84, 25 SE 815 (stating, but not 
deciding, that the contribution of a 
bond and mortgage transferable for 
as much in goods to be used in the 
business as so much cash would pur- 
chase, might satisfy the statute). 

10. In re Allen, 41 Minn. 430, 43 
NW 382. 

11. Hardt v. Levy, 72 Hun 225, 25 
NYS 248; Haviland v. Chace, 39 Barb. 
CNA.) 283; Barry v. Hamel, 26 Que. 
Super. 265. 

12. Van Ingen v. Whitman, 62 N. 
Wels. 
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convertible into money.t? Further, the statute is 
not satisfied by a contribution partly in cash and 
partly in notes;!4 partly in cash and partly in 
goods;!® partly in cash, partly in goods, and partly 
in credit on an old debt;!® by a contribution which 
is placed in a special deposit and a refund to the 
special partner by means of checks drawn on the 
identical deposit;!7 by the contribution of a certi- 
fied check and a refund to the special partner by 
the firm of a part thereof ;!* by crediting the special 
partner with his cash contribution to an old limited 
partnership out of which a new one is organized ;*? 
by a contribution of the special partner’s share in 
the assets of an old firm out of which the new firm 
is organized;?° by the satisfaction of an old firm’s 
debt to a special partner by means of a credit of an 
equal amount to his capital account in a new firm 
succeeding the old;?! by the surrender of promis- 
sory notes evidencing a claim against the general 
partner;?? by an agreement to pay the money as it 
should be wanted or required to carry on the busi- 
ness of the firm;?* or by a contrivance to evade the 
statute.2* However, it has been held that a check 
may be treated as an actual payment in cash where 
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the special partner has money actually in the hanks» 


to his eredit, and the check gives the general part- 


13. 
14. 
chinson, 53 N. Y. Super. 


See cases supra notes 6-12. 
Benedict, ete., Mfg. Co. v. Hut- 
486, 1 NYSt 


ner its check, and he gives it back 
his check for a like amount, and a 
large part of the money is then paid 
234. to the person from whom the firm 


“organized.?3 


[§ 1024 


ner absolute and final control of the amount named 
therein.2®° Under this view, the certification of the 
special partner’s check at the instance of the gen- 
eral partner,?® the payment of the special partner’s 
contribution by means of a certified check,** or a 
check drawn against a special deposit,?® satisfies the 
statute. A check which is credited to the general 
partner by his bank as cash has been held to be a 
cash payment by the special partner.?® Where the 
checks of third persons are treated as cash in the 
ordinary course of business, a contribution by means 
of such checks satisfies the statute.°° Crediting the 
special partners with their contributions to an old 
firm, which had failed of completion as a limited 
partnership for noncomplance with other provisions 
of the statute, and out of which a new limited part- 
nership is organized, has been held to satisfy the 
statute in the absence of proof. that the original 
capital was not intact.*! In jurisdictions where the 
special partner is permitted by the statute to make 
his contribution in cash or property*? its require- 
ments are not complied with by crediting the pro- 
posed special partners with sums due them from 
a preceding firm out of which a new firm has been 
Where the statute requires that goods 
or merchandise contributed by the special partner 


37 CCA 205, 52 LRA 833 (dictum that 
“a check, though uncertified, if good 
when delivered . is a contribu- 
tion, in cash in good faith’’). 


15. In re Merrill, 17 F. Cas. No. | obtained the money. Moorhead v. Time for contribution see infra § 
9,467, 12 Blatchf. 221; Richardson v. | Seymour, 77 NYS 1050. (2) Where} 1041. 
Hoge, 38 Pa:.153. as the result of a premeditated and 30. Hogg v. Orgill, 34 Pa. 344. 
16. In re Thayer, 23 F. Cas. No. | carefully prepared plan the special 31. Paterson v. Youngs, 154 App. 
13,867. partners draw their checks for the] Div. 536, 139 NYS 670 [rev 72 Misc. 
17. Hartford Nat. Bank y. Bein- | amount of their contribution, and the | 91, 129 NYS 6%33]- 
ecke, 80 App. Div. 546, 80 NYS 803. same are deposited to the credit of Tal Thus, where a firm failed of 


a new firm, 
and delivers 


18. Lineweaver v. Slagle, 64 Md. 
465, 2 A 693, 54 AmR 775. 
; [a] Thus, where the special part- 


its 


which thereupon draws 
checks 
amounts in favor of the special part- 


formation as a limited partnership 
because the special partner was to be 
a general partnership, and the cer- 


for like 


ner contributed a certified check for 
ten thousand dollars and on the same 
day the firm gave him a check for 
sixty-five hundred dollars and three 
days later a check for eleven hundred 
and nineteen dollars and_ sixteen 
cents, these two checks representing 
the special partner’s share of the out- 
standing debts due another firm in 
which he had been a special partner, 
and upon the termination of which a 
new firm was organized, it was held 
that the special partner’s contribution 
to the new firm was not in cash, it 
being only partly so, and partly in 
uncollected and unrealized assets of 
the old firm. Lineweaver v. Slagle, 64 
Md. 465, 2 A 693, 54 AmR 775. 
- 19. Andrews v. Schott, 10 Pa. 47. 
20. Metropolitan Nat. Bank v. 
Sirret, 97 N. Y. 320, 15 AbbNCas 318 
(dictum); Van Ingen v. Whitman, 
G2N. Y: 513; Hardt v. Levy, 72 Hun 
225, 25 NYS 248. See Savage v. Car- 
ney, (Tenn. Ch. A.) 47 SW 571; Us- 
sery v. Crusman, (Tenn. Ch. A.) 47 
SW 567 (whether the value of the 
contribution in such assets was less 
than the sum specified in the certifi- 
eate as the special partner’s contribu- 


tion). 

21. - Kohler v. Lindenmeyr, 129 N. 
Y. 498, 29 NE 957; Jersey City First 
Nat.. Bank v: Huber, 75 Hun 80, 26 
NYS 961; Re Butruille, (Alta.) 66 
DomLR 745. 

22. Benedict v. Von Allen, 17 U. 


CYOrBCOnt) 7234. 

Bar PWattsiives Wate, 16 ULiGy -@r eB: 
(Ont.) 256. 

24. Loomis v. Hoyt, 52 N. Y. Su- 
per. 287; Moorhead v. Seymour, 77 
NYS 1050; Bulkley .v. Marks, 15 
AbbPr (N. Y.) 454, 24 HowPr 455. 

fa] There is not a contribution of 
capital by a ‘special partner: (1) 
Where the firm obtains money from a 
third person, giving him its note 
therefor, then gives the special part- 


ners in payment of debts due them 
from an old firm out of which the 
new one was organized. Loomis v. 
Hoyt, 52 N. Y. Super. 287. 
5 pource of the contribution see infra 
026. 
Effect of false statements upon 
cpeerar partner’s liability see infra § 


25. Chick v. Robinson, 95 Fed. 619, 
37 CCA 205, 52 LRA. 833; White v, 
Hiseman, 134 N.:'Y¥. 101; 31 NH 276; 
Metropolitan Nat. Bank v. Palmer, 9 
NYS 2389; Seibert v. Bakewell, 87 Pa. 
506 

[a] Reason for rule.—‘‘The trend 
of modern cases is towards a more 
liberal and sensible view of such 
statutory requirements. Their pur- 
pose is to secure the actual payment 
of the money into the capital of the 
firm). ; 9. rt seems; to zus; thatyour 
construction of the statute secures 
this end, and it does not entrap the 
honest and unwary into unexpected 
liabilities, by enforcing a stricter rule 
as to what are cash payments than ob- 
tains in the commercial community.” 
Chick v. Robinson, 95 Fed. 619, 624, 
87_CCA, 205, 52 LRA 833. 

Time for contribution see infra § 


1041. 

26. White v. Hiseman, 134 N. Y. 
101, 31 NE 276, 28°*AbbNCas 363. 

27. Metropolitan Nat. Bank  v. 
Palmer, 9 NYS 239. See Chick v. 
Robinson, 95 Fed. 619, 37 CCA 205, 52 
LRA 833 (decided under Michigan 
statute permitting contribution in 
eash or property); Lineweaver v. 


Slagle, 64 Md. 465, 2 A 693, 54 AmR 
775 (dictum that certified check 
amounts to contribution in cash). 
28. Seibert v. Bakewell, 87 Pa. 506. 
29. Rothchild v. Hoge, 43 Fed. 97; 
Metropolitan Nat. Bank v. Sirret, 97 
N. Y. 320, 15 AbbNCas 318; Slingsby 
Mfg. Co. v. Geller, 17 Man. 120. See 
Chick v. Robinson, 95 Fed. 619, 624, 


tificate had been signed in the firm 
name (see supra § 1019), a subse- 
quent organization of a limited part- 
nership in which the special partners 
were the members of this same gen- 
eral partnership and were credited 
proportionately with their shares in 
the original contribution is sufficient 
to comply with the statute where it 
is not shown that the original capi- 
tal is not intact. Patterson _ v. 
Youngs, 154 App. Div. 536, 139 NYS 
670 [rev 72. Mise. 91,. 129 NYS 673}. 

Formation of new firm distin- 
guished from continuance or renewal 
see infra § 1042. 

32. See statutory provision's. 

33. Manhattan Brass Co. v. Allin, 
35 Ill. A. 386; Wilson v. Bean, 38 Ill. 
A. 529. 

{a] Illustrations.—(1) Where a 
limited partnership is organized to 
succeed an insolvent firm, under an 
agreement that the proposed special 
partners postpone the payment to 
them of the old firm’s indebtedness 
for money borrowed until the new one 
shall have paid the other creditors of 
the firm, and the proposed special 

partners are credited with the 
Peas due them as contributions 
to the new firm, the statute is not 
complied with, there being no con- 
tribution in cash or property. Man- 
hattan Brass Co. v. Allin, 35 Til.’ A. 
336. (2) Where a partnership is 
unable to meet an:obligation, and one 
of the partners, protect the firm 
purchases the claim, taking an as- 
signment thereof and being credited 
therewith on the books of the firm, 
and then a limited partnership is or- 
ganized with the creditor partner as 
the proposed limited partner, he be- 
ing credited with the amount of his 
claim as his contribution to the new 
firm, the statutory requirement as to 
the contribution in cash or property 
is not satisfied. \Wilson v. Bean, 33 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


=" 


§§ 1624-1027] 


be sppraised,** a failure to have goods and merchan- 


dise contributed by the special partner duly ap- 
praised renders the contribution insufficient under 
the statute.*® In such jurisdictions, where it is 
set out in the certificate that a specified portion of 
the contribution will be paid in cash, the statute is 
not complied with by a eontribution in the form 
of promissory notes.*° 

[§ 1025] c. Time for Contribution. The statutes 
have been held to require the contribution to be paid 
prior to the formation of the limited partnership.** 
Thus payment of the contribution has been held 
essential prior to the filing of the certificate®’ or 
prior to the publication thereof.*® The contribution 
need not be paid when one of the members of the 
proposed firm executes and signs the certificate,*® 
but it is sufficient if paid when the certificate is 
signed by the other members of the firm and before 
the certificate and other necessary papers are filed.** 
Where checks are considered a sufficient contribution 
to satisfy the statute,*? payment of the special part- 
ner’s check upon presentation after the formation 
of the firm is sufficient where the check has been 
delivered by him prior thereto.*? 

In Missouri the statute has been construed to per- 
mit the contribution to be paid after the limited 
partnership has been formed.** 

[§ 1026] d. Source of Contribution. The source 
from which the special partner acquires the money 
he contributed has been held to be immaterial,*° 


DieedS 


529. 
Effect of failure to comply with| which he makes capital. 
frauduient or unlawful, the remedy | not affected by the fact that the spe- 
is not given by this statute, nor, | cial partner was induced by the gener- 
Upon special partner’s liability see | while the other demands of the stat- 


statute: 
In general see infra § 1032. 
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unless he obtains it with knowledge from general 
partnership funds of a then existing general part- 
nership.t® Thus it is immaterial that the special 
partner borrowed the money he contributes;** that 
he received it as a gift;+® that he is merely a chan- 
nel through which other persons furnish the money 
as special capital in his name;*® that he obtained 
the money from the general partner upon a valid sale 
to the latter of a stock of goods,°°® or in payment 
of his interest in an old firm out of which a new 
firm has been organized;* or that he uses funds of 
a county of which he was treasurer to make the 
contribution.®2 However, where the source of the 
special partner’s contribution is a loan from a third 
person to the general partner, who transfers the 
funds to the special partner and then repays the loan 
with the funds so contributed, the statute is not 
complied with;°* and there is authority that, where 
part of the money ostensibly contributed entirely 
by the special partner was advanced to him by a 
third person under an agreement that the latter 
was to share proportionately in profits of the spe- 
cial partner, the statutory requirements are not sat- 
isfied.># 

[§ 1027] e. Disposition of Contribution. It is not 
necessary that the general partner keep the special 
partner’s contribution in hand until the certificate 
is filed.°° Thus the general partner may, before 
the filing of the certificate, use the contribution to 
purchase the property and interest.of the deceased 


special partner to obtain the money] gel, 234 N. Y. 67, 1836 NE 296 (2) 


If they be | The validity of the contribution is 


al partner to believe, and in good 


infra §§ 1064-1072. 

34. See statutory provisions. 

35. Vandike v. Rosskam, 67 Pa. 
330; Siegei v. Wood, 3 Pa. Dist. 463, 
15 ea Con 40: 

36. Reynolds v. Creveling, 4 Pa. 
Dist. 419, 17 Pa. Co. 28. 

S7." Pierce, Vv. - Bryant, 5 | Allen 
(Mass.) 91; Durant v. Abendroth, 69 
Nw Y. 148, 25 AmR 158; Van Ingen 
v. Whitman, 62 N. Y. 513; Hennessey 
v. Farrelly, 13 Daly (N. Y.) 4638. 

Original term see infra § 1039. 

38. Durant v. Abendroth, 69 N. Y. 
£48.) 625, Amin OV585 Vans dngen ov. 
Whitman, 62 N. Y. 513. 

Filing of certificate see infra § 


1030 

39. Pierce v. Bryant, 5 Allen 
(Mass.) 91. 

Publication of certificate see infra 
§, 2031. 


40. Manhattan Co. v. Colgate, 13 
Daly 544, 1 NYSt 615; Ropes v. Col- 
gate, 17 AbbNCas (N. Y.) 136. 

41. Manhattan .Co. v. Colgate, 13 
Dalv 544, 1 NYSt 615. 

42. See supra § 1024 text and 
notes 25-30. 

43. Chick v. Robinson, 95 Fed. 619, 
87 CCA 205, 52 LRA 838; Rothchild 
v. Hoge, 43 Fed. 97; White v. Hise- 
Tam, lige Nien OW grad INE 2276.) 28 
AbbNCas +363; Metropolitan Nat. 
ipanks eve asinret,.) OF INASY. 320, 15 
AbbNCas_ 318; Metropolitan Nat. 
Bank v. Palmer, 9 NYS 239; Slings- 
by Mfg. Co. v. Geller, 17 Man. 120. 

44. Selden v. Hall, 21 Mo. A. 452. 

Oviginal term in Missouri see infra 
§ 1039 text and note 6. 

45. In re Rasmussen, 287 Fed. 860 
{certiorari den sub nom. Graham v. 
Firth, 262 U. S. 753 mem, 43 SCt 701 
mem, 67 L. ed. 1216 mem]; Webster 
Vv. Banum, 137 Bed. 376, 70.CCA -56; 
Crehan v. Megargel, 234 N. Y. 67, 136 
NE 296; Metropolitan Nat. Bank v. 
Sirret, 97 N., Y¥.-320; 15 AbbNCas 
318; Lawrence v. Merrifield, 42 N. Y. 
Super. 36, 4% faff 73 N. Y. 590 mem]; 
Seibert v. Bakewell, 87 Pa. 506. 

“No part of the statute regulates 
the means which may be used by the 


¢ 


ute answered, do those means injure 
the creditors or the other partners.” 
Lawrence v. Merrifield, supra. 

46. In re Rasmussen, 287 Fed. 860 
[certiorari den sub nom. Graham v. 
Firth, 262 U. S. 753 mem, 43 SCt 701 
mem, 67 L. ed. 1216 mem]. 

47. In re Rasmussen, 287 Fed. 866 
{certiorari den sub nom. Graham vy. 
Firth, 262 U. S. 753 mem, 43 SCt 701 
mem, 67 L. ed. 1216 mem]; Webster 
v. Lanum, 137 Fed. 376, 70 CCA 56; 
Crehan v. Megargel, 234 N. Y. 67, 136 
NE 296. 

48. Webster v. Lanum, 137 Fed. 
376,70. CCA._56: 

49. In re Rasmussen, 287 Fed. 860 
[certiorari den sub nom. Graham v. 
Firth, 262 U..S. 753 mem, 438 SCt 701 
mem, 67 L. ed. 1216 mem]; Webster 
Vv. Danum, 13toWMeds 37/6, 10 CCAy 56 5 
Crehan v. Megargel, 234 N. Y. 67, 136 
NE 296. 

[a] “The interest of a _ creditor 
Raed is that the special capital shall 
be honestly and fully contributed as 
provided by the statute and he has 
no legal or direct interest in the iden- 
tity of the special partner so long as 
he contributes his. capital and ob- 
serves all of the requirements of the 
statute. . . . We fail to see how 
he is interested in the fact that the 
special partner has borrowed the 
capital which he contributes or has 
received it under some other form of 
arrangement even less compelling 
upon him than a loan, so long as the 
arrangement does not result in a vio- 
lation or evasion of the statute and 
of the requirement that the special 
capital shall be contributed.” Crehan 
v. Megargel, 234 N. Y. 67, 80, 136 NE 
296 [quot In re Rasmussen, 287 Fed. 
860 (certiorari den sub nom. Gra- 
ham v. Firth, 262 U. S. 753 mem,. 43 
SCt 701 mem, 67 L. ed. 1216 mem)]. 

[b] Illustrations.—(1) It is im- 
material, as far as the validity of the 
contribution is concerned, that the 
special partner, who contributes the 
money, is a trustee for others who 
advanced the money in trust to him 
for that purpose. Crehan v. Megar- 


faith did believe, that the money had 
been advanced by a third person, to 
whom he assigned his interest as a 
special partner in security, although 
in fact the money was general part- 
nership funds which the general part- 
ner had advanced to the third person 


‘for the purpose of the transaction. In 


re Rasmussen, 287 Fed. 860 [certio- 
rari den sub nom. Graham v. Firth, 
262 U. S. 753 mem, 43 SCt 701 mem, 
67 L. ed. 1216 mem]. 

_Who are subject to statutory pro- 
Hear for general liability see infra 

50. Lawrence v. Merrifield, 42 N. 
Y. Super. 36 [aff 73 N. Y. 590 mem]. 

[al Thus (1) it is immaterial 
that such a sale is made with a view 
of enabling the special partner to be- 
come such. Lawrence v. Merrifield, 
42,0Nie Yee Supers 86a) lati aieeine mye 
590 mem]. (2) It is immaterial that 
such goods are worth only from fifty 
to seventy-five per cent of the 
amount:-at which they were sold to 
the general partners. Lawrence v. 
Merrifield, supra. (3) It is immateri- 
al that it was the understanding at 
the time of the sale that the stock of 
goods so sold should be brought in- 
to the firm by the general partner, at 
the price so sold to him, as his con- 
tribution to the capital of the firm 
called for by the partnership articles. 
Lawrence y. Merrifield, supra. 

51. Seibert v. Bakewell, 87 Pa. 506. 

52. Metropolitan Nat. Bank v. Sir- 
Kets, WTIN Yoe320,) 1, AbbNiGalsr saige 

53. Moorhead v. Seymour, 77 NYS 
1050. 

54. Bulkiey v. Marks, 15 AbbPr 
(N. Y.) 454, 24 HowPr 455. 

Contrivance to evade statute see 
supra § 1024 text and note 24. 

Effect of falsity in papers upon 
epee partner’s liability see infra § 

oe 

55. Vernon v. Brunson, 54 N. J. L. 
586, 25 A 511; La Montagne v. New 
York Bank, 94 App. Div. 219, 88 NYS 
21 [mod on other grounds 183 N. Y. 
173, 76 NE) 331]. 
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member of an old firm out of which a new firm has 
been organized,®® or to pay the debts of such an 
old firm.®? An agreement between the parties prior 
to, or contemporaneous with, the formation of the 
firm that the contribution be applied in payment for 
goods already in stock is not contrary to any provi- 
sions of the statute.°8’ Further, it is not in viola- 
tion of the statute for the general partners to use 
the contribution in buying a stock of goods from the 
special partner, or from a firm of which he is a 
member, so long as the transaction is in good faith, 
and provided the stock was needed by the new firm 
in its business, the price paid was fair and reason- 
able, and the transaction was not resorted to as 
a cover or device to evade the statute.°® However, 
the general partner’s agnreement to buy property 
from the special partner must not be made the con- 
dition of the latter’s contribution to the firm’s cap- 
ital.6° A mere expectation on the part of the spe- 
cial partner and other members of an old firm out 
of which a new firm is organized, that the new firm 
would purchase the stock of the old firm with the 
money contributed by the special partner, does not 
amount to such an agreement.®? But the general 


partner may not, without violation of the statute, 


refund the special partner’s contribution in pursu- 
ance of an agreement therefor;°? nor may he re- 
fund even a part thereof in payment of the special 
partner’s interest in the debts due an old firm out 
of which a new firm is organized;°* nor may he 
use the contribution to repay money which he boc- 
rowed from a third person in order to lend it to 
the special partner for the purpose of ostensibly 


56. Vernon v. Brunson, 54 N. J. L. 64. 
586, 25 A 511. 050. 
57. La Montagne v. New York 65. 


Bank, 94 App. Div 219, 88 NYS 21 
[mod on other grounds 183 N. Y. 178, 
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Zz 


for noncomphance with the statute. 


Moorhead vy. Seymour, 77 NYS 


Seibert v. Bakewell, 87 Pa. 506. 
See La Montagne v. New 
94 App. Div. 219, 88 NYS 21 [mod on 


(Oe ees ee 


[$§ 1027-1028 


making the contribution.** The validity of the con- 
tribution is not affected by the general partner’s 
misappropriation of the funds actually and in good 
faith paid in by the special partners where they are 
not privy to such misappropriation.®° 

[§ 1028] 5. The Affidavit as to Contribution. The 
statute, in most jurisdictions, requires an affidavit 
by one or more of the general partners stating that 
the sums or property specified in the certificate to 
have been contributed by each of the special part- 
ners have been actually and in good faith paid or 
supplied.°® The affidavit, must comply with the re- 
quirements of the statute as to its contents.°* Thus 
it is not sufficient if it fails to attest the contribu- 
tion of each special partner,®® or if it attests a con- 
tribution in’ a medium not pernstted by the stat- 
ute,°® or if it attests the contribution of an amount 
less than that specified in the certificate.“ Still, 
the affidavit need not follow the language of the 
statute literally,“ and it is sufficient if the words 
of the statute are followed in substance.*? Acecord- 
ingly, an affidavit which fails to state that the con- 
tribution was made “in good faith,” 7* was paid “in 
money,” “* or was paid “in cash,” 75 is not defective 
An affidavit 
which states that the amount stated in the certificate 
has been actually contributed and applied and paid 
imphes a payment in cash.*® The term, “paid in,” 
as used in an affidavit, does not mean an agreement 
or promise to pay, but actual payment‘? in cash." 
Where the affidavit refers to the certificate, it may 
be explained by the statements thereof.7® The state- 
ments required by the statute in the affidavit must 

72. Crouch yv. Chicago First Nat. 
Bank, 156 Ill. 342, 40 NE 974 [rev 
47 Ill. A. 574]; Johnson v. McDonald, 


2 AbbPr (N. Y.) 290. : 
73. Crouch v. Chicago First Nat. 


York Bank, 


76 NE 33]. 


58. Anderson v. Stone, 24 Ill. A. 
342. 
a 59. Metropolitan Nat. Bank v. Sir- 


ret, 97 N. Y. 320, 15 AbbNCas 318; 
Metropolitan Nat. Bank v. Palmer, 9 
NYS 239; Ropes v. Colgate, 17 Abb 
NCas (N. Y.) 136; Hanover Nat. Bank 
v. Sirret, 15 AbbNCas (N. Y.) 3384 
note. 

[a] Thus, where a special partner 
has paid in his share in cash, the 
limited partnership is not prohibited 
from purchasing in good faith the 
stock of a firm which was engaged in 
carrying on the same business intend- 
ed to be conducted by the limited 
partnership, of which firm the special 
partner was a member, or from pay- 
ing for it out of the capital so con- 
tributed, although it may happen that 
the special partner is entitled to re- 
ceive the whole of the purchase mon- 
ey and so is placed substantially in 
the same position as if originally he 
had put in the stock instead of mon- 
ey as capital. Metropolitan Nat. Bank 
v. Sirret, 97 N.:Y. 320, 15 AbbNCas 
318. 

Special partner’s transactions with 
firm see infra § 1051. 

Withdrawal of contribution see in- 
fra §§ 1052, 1068. 

60. Lineweaver v. Slagle, 64 Md. 
465, 2 A 693, 54 AmR 775. 

61. Metropolitan Nat. Bank v. Sir- 
ret, 197 N.. Y. 320,15 AbbNCas 318; 
Metropolitan Nat. Bank v. Palmer, 9 
NYS 239. 

62. Hartford Nat. Bank v. Bein- 
ecke, 80 App. Div. 546, 80 NYS 803; 
Loomis v. Hoyt, 52 N. Y. Super. 287. 

63. Lineweaver v. Slagle, 64 Md. 
465, 2 A 693, 54 AmR 775. 

Contrivance to evade statute not 
contribution in cash see supra § 1024 
text and note 24. ; 


other grounds 183 N. Y. 173, 76 NE 
33] (dictum, holding being that there 
was no misappropriation in this case). 

[a] Thus, where a limited partner- 
ship is organized out of an old firm 
whose term had expired, and the spe- 
cial partners in the new firm had 
been members of the old, and were 
given checks by the general partner 
in payment of their shares in the old 
firm, which checks they used to make 
their contributions to the new firm, 
the fact that the general partner had 
arranged, without the knowledge or 
privity of the special partners, that 
these funds were to be used to repay 
his loan from a third person which he 
secured in order to pay the members 
of the old firm what was due them, 
does not affect the validity of the spe- 
cial partner’s contribution. Seibert 
v. Bakewell, 87 Pa. 506. 

Necessity of intention or knowledge 
of special partner as to violation of 
statute see infra § 1070. 

66. See statutory provisions. 

67. Manhattan Brass Co. v. Allin, 
35 Ill. A. 336; Richardson v. Hogg, 
38 Pa. 153; Spencer Optical Mfg. Co. 
v.iJohnson,58*SC. 533,931 (Sh 13925 

Effect of failure to comply with 
statute: 

In general see infra § 1032. 
On special partner’s liability see infra 

§§ 1064-1072. 

68. Manhattan Brass Co. v. Allin, 
35 Ill. A. 336. 

69. Hardt v. Levy, 72 Hun 225, 25 
NYS 248; Spencer Optical Mfg. Co. v. 
Johnson, 53:8. C. 533, 31 SE 392, 

i cyerine of contribution see supra § 
024. 
mls Richardson v. Hogg, 38 Pa. 


71. Crouch v. Chicago First Nat. 
Bank, 156 Ill. 342, 40 NE 974 [rev 47 
lil. A. 574]; Johnson y. McDonald, 2 
AbbPr (N. Y.) 290. 


Bank, 156 Ill. 342, 40 NE 974 [rev 47 
Ill. A. 574]. 

74. Crouch y. Chicago First Nat. 
Bank, supra. e 

75. Johnson v. McDonald, 2 AbbPr 
QNSY.) 2/90. 

76. Holliday vy. Union Bag, ete., 
Co., 3 Colo. 342; Crouch v. Chicago 
First Nat. Bank, 156 Ill. 342, 40 NE 
974 [rev 47 Ill. A574]. 

[a] “The fact which must be 
shown by the affidavit, as required by 
the statute, is, that the amount speci- 
fied in the certificate of partnership 
to have been contributed by each of 
the special partners to the common 
stock has been honestly and without 
fraud paid in and applied, and we 
think the statement that it has been 
actually paid in, (which, as we have 
seen, means paid in in cash,) contrib- 
uted and applied, fills every require- 
ment of the statute. ‘Actually paid 
in, contributed and applied,’ means 
‘in fact,’ ‘really,’ ‘in truth,’ paid in, 
contributed and applied. ... We 
are unable to see that the addition 
of the words ‘in good faith,’ in this 
affidavit, would havé done more than 
emphasize what was in fact stated.” 
Crouch v. Chicago First Nat. Bank, 
156 Ill. 342, 357, 40 NE 974 [rev 47 
TT AS 6.741. 

77. Crouch vy. Chicago First Nat. 
Bank, 156 Ill. 342, 40 NE 974 [rev 47 
Ill. A. 574]; Johnson v. McDonald, 2 
AbbPr (N. Y.) 290. 

78. Johnson v. 
PENN ee9 0: 

79. Johnson v. McDonald, supra. 
_{a] Thus a statement in the cer- 
tificate that the contribution was 
made in cash renders an affidavit not 
containing a statement of payment in 
cash sufficient to comply with the 
statute. Johnson v. McDonald, 2 Abb 
Pr CNW YD 250) 


McDonald, 2 Abb 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


__ 


§§ 1028-1030] 


be true when the affidavit and other requisite papers 
are filed.’° 

The Uniform Limited Partnership Act makes no 
provision for an affidavit as to the special partner’s 
eontribution.§? 

[§ 1029] 6. Acknowledgment of the Certificate. 
The statutory provisions differ as to the requisite 
details for acknowledging the certificate, but they 
usually require that the certificate be acknowledged 
before a specified officer.S2 This statutory provision 
must be complied with.** The acknowledgment must 
be by the individuals who shall be the special part- 
ners,** and an acknowledgment in the name of a 
partnership as the special partner is insufficient.*° 
Where the certificate is signed and acknowledged 
by an attorney in fact, the acknowledgment must be 
accompanied by evidence showing the authority of 
the attorney to act.8° Where the statute required 
the acknowledgment to be' before a judge of the 
county court,’* it was held that an acknowledgment 
before the recorder who is considered a county court 
judge was sufficient.**® 

The Uniform Limited Partnership Act merely re- 
quires that the persons desiring to form a limited 
partnership “swear to” the certificate.®® 

[§ 1030] 7. Filing and Recording of the Certifi- 
cate and the Affidavit. The statutes vary as to the 
details requisite for the filing or recording of the 
certificate and the affidavit as to the contribution, 
but they usually require that these papers be filed, 
registered, or recorded in a specified office where the 
principal place of business of the proposed firm shall 


PARTNERSHIP 


[40 Ci Jal azst 
tificate and the affidavit be filed®! requires that these 
papers be placed in the office specified, to be kept 
in that office.°? It is sufficient if the parties ac- 
tually file the papers with the specified officer, al- 
though he fails to record them.®* The provisions 
for filing and recording do not apply to partnerships 
formed for the transaction of business which a lim- 
ited partnership is not permitted to carry on under 
the statute.°* 

Time for filing and recording. The certificate and 
affidavit of contribution need not be filed and re- 
corded contemporaneously with their execution.®® 
The certificate must be filed before the statute, un- 
der which it is sought to organize the firm, has been 
rendered inoperative by repeal and the effective date 
of a new law governing limited partnerships.°® 

Place for filing and record. A requirement of fil- 
ing and recording where the proposed firm’s princi- 
pal place of business shall be situated®’ is complied 
with by filing and recording where the firm actually 
has its principal place of business, although it may 
have its principal office out of the state;°* but not 
by filing and recording in a county where it trans- 
acts no business and has no office bearing the firm 
name or sien.?® A provision that, if the firm has 
places of business situated in different counties, 
copies of the required papers be filed and recorded 
in such counties! must be complied with.” 

Record books. Where the statute requires that 
the record be kept in a separate book,® a record of 
the requisite papers in a book marked “Society and 
Partnership Book,” * or a record in a book labeled 


be situated.?° 


80. U. S.—Chick v. Robinson, 95 
Fed. 619, 87 CCA 205, 52 LRA 8338. 

Colo.—Holliday v. Union Bag, etc., 
Co:, 3. Colo. 342. 

Tll.— Anderson v. Stone, 24 Ill. A. 
342. 

N. J.—Myers v. Edison Gen. Elec- 
tric#Co., 69 Ne I. Ei 153, 85082 L069. 

N. Y.—White v. Eiseman, 134 N. Y. 


101, 31 NE 276, 28 AbbNCas 363; Du- 
rant v. Abendroth, 69 N. Y. 148, 25 
AmR 158 [aff 41 N. Y. Super. 53]; 


Maginn v. Lawrence, 45 N. Y. Super. 
235; Manhattan Co. v. Colgate, 13 
Daly 544; Van Dolsen v. Abendroth, 1 
NYCityCt 469 [aff 131 U. S. 66, 9 SCt 
619, 33 L. ed. 58]. 

Ont.—Whittemore v. Macdonell, 6 
Pe Cy Pi oAT; 

Filing of affidavit and other papers 
see infra § 10630. 

Effect of false statements in affida- 
vit upon special partner’s liability sce 
infra § 1065. 

81. See statutory provisions. 

82. See statutory provisions. 

83. Fox v. Graham, How. N. P. 
(Mich.) 90. 

Effect of failure to comply with 
statute: : 

In general see infra § 1032. 4 
-On special partner’s liability see infra 

§§ 1064-1072. 

84. Patterson v. Youngs, 154 App. 
Div. 536, 139 NYS 670 [rev 72 Misc. 
91, 129 NYS 673]. 

85. Patterson v. Youngs, supra. 

Who may become partners see su- 
pray s§--L019. 


86. Walker v. Wood, 170 Ill. 463, 
48 NE 919; Cummings v. Hayes, 100 
Te AMas 7. 


Acknowledgment by attorney or 
agent generally see Acknowledgments 
§§ 90, 191. 

87. See statutory provisions. 

88. Hubbard v. Morgan, 12 F. Cas. 
No. 6,817. 

Who may administer oaths general- 
ly see Acknowledgments §§ 98-123; 
Oaths and Affirmations §§ 1-10. 

“Recorder” defined see [34 Cyc 576]. 

BS. See statutory provisions. 

90. See statutory provisions. 

A 


The statutory provision that the cer- 


91. See statutory provisions. 

92. Henkel v. Heyman, 91 Ill. 96 
[aff 1 Ill. A. 145]. 

[a] A temporary deposit of the 
required papers with the proper offi- 
cer for record and their subsequent 
withdrawal before they have been 
filed or recorded does not satisfy the 
requirements of the statute. Henkel 
dasteceit O1* TH.N96 “Taw ois AS 

Effect of failure to comply with 
statute: 

In general see infra § 1032. 
On special partner’s liability see in- 

fra §$§ 1064-1072. 

93. Manhattan Co. v. Laimbeer, 
£08 N. Y. 578; 15 NE 712, 21 AbbNCas 

94. Gordon v. Marburger, 109 
Wash. 496, 187 P 354, 9 ALR 369. 

What business may be carried on 
see infra § 1036. 

95. Levy v. lock, 5 Daly (N. Y.) 
46, 47 HowPr 394. 

{a] Illustration.—Where the cer- 
tificate and the affidavit of contribu- 
tion were filed for record twenty-eight 
days after their execution, the stat- 
ute was held sufficiently complied 
with, and the firm a limited partner- 
ship as to creditors whose debts ac- 
crued subsequent to the filing. Levy 
oe 5 Daly (N. Y.) 46, 47 HowPr 

[b] In Louisiana: (1) The statute 
requires that the certificate be reg- 
istered within six days after its ex- 
ecution. Rev. Civ. Code (1920) art 
2847 [2818]. (2) This provision has 
been held to be intended for the pro- 
tection of the special partner as well 
as for the benefit of third persons. 
Lachomette v. Thomas, 5 Rob. 172. 
(3) Further, this provision has ‘been 
held to be merely directory. Lacho- 
mette v. Thomas, supra. (4) Under 
this view, there is a sufficient compli- 
ance with the statute even if the cer- 
tificate is registered after the expira- 
tion of the statutory period. Lacho- 
mette v. Thomas, supra. 

96. Giles v Vette, 263 U. S. 553, 44 
SCt 157, 68 L. ed. 441 [aff 281 Fed. 


“Roads and Limited Partnerships,” 


if a custom of 


928]. 
97. See statutory provisions. 
98. Baltimore City Safe Deposit, 
aioe Co. v. Cahn, 102 Md. 530, 62 A 
99. Adam v. Musson, 37 Ill. A. 501. 


Effect of failure to comply with 

statute: 
In general see infra § 1032. 
On special partner’s liability see in- 

fra §§ 1064-1072. 

1. See statutory provisions. 

2. In re Thayer, 23 F. Cas. No. 13,- 
867; Van Riper v. Poppenhausen, 43 
N. Y. 68; O’Connor v. Graff, 186 App. 
Divs 116, 173 NYS: 730) [affl230: Nieves 
552 mem, 130 NE 890 mem]; Loomis 
v. Hoyt,-52 N. Y. Super. 287. 

[a] Thus (1) where a _ limited 
partnership properly formed to do 
business in one county as a manu- 
facturer of woolen goods discontinues 
its business there and establishes its 
business in another county without 
filing and recording its certificate in 
the latter county, the statute is not 
complied with. Van Riper v. Poppen- 
hausen, 43 N. Y. 68. (2) Where a 
stock brokerage firm, having a prin- 
cipal office in one county and a branch 
in another fails to file its certificate 
in the latter county, the statute is 
not complied with. O’Connor vy. Graff, 
186 App. Div. 116, 173 NYS 730 [aft 
230 N. Y. 552 mem, 130 NE 890 mem]. 
(3) Where an intended limited part- 
nership is engaged in business in one 
county as a commission broker and 
in another as a leather tanning estab- 
lishment, and no copy of its certifi- 
cate is filed and recorded in the latter 
county, the statute is not complied 
wa Loomis v. Hoyt, 52 N. Y. Super. 

Where business may be carried on 
see supra § 1036. 

Effect of failure to comply with 
statute: 

In general see infra § 1032. 
On special partner’s liability see in- 
fra §§ 1064-1072. ; 

3. See statutory provisions. 
es Ulman vy. Briggs, 32 La. Ann. 


1288 [47 C.J.] 
keeping road records in that book has been discon- 
tinued,® is a sufficient compliance with the statute. 
A statutory requirement that the certificate be re- 
corded at large in a book kept for that purpose® 
requires an entry of the certificate at length in a 
book kept pursuant to the statute,’ and is not com- 
plied with by a mere entry of the names of the part- 
ners, the date of the certificate, the name of the 
proposed firm and other particulars.* A statutory 
requirement that, in recording the requisite papers, 
they be indexed in the name of the limited partner- 
ship® is not complied with by indexing the firm as 
“Timited Partnership,” although it is the only hm- 
ited partnership which appears of record.?° 

[§ 1031] 8. Publication of the Certificate. The 
statutes vary as to the requisite details of publish- 
ing the certificate, but they usually provide that the 
certificate be published in specified newspapers for 
a specified period just after the filing or recording 
of the certificate and the affidavit as to the con- 
tribution. Publication of a newspaper, within the 
meaning of the statute, is not confined to the mere 
printing thereof, but includes its distribution.?? 
The required publication need only contain the facts 
required by other provisions of the statute to be 


in the certificate.t2 Hence, the publication of a ¢dpy * 


of the certificate containing all these facts is a suf- 
ficient compliance with the statute,1* and an omis- 
sion to state in the published notice all the details 
of the partnership agreement is not a failure to com- 
ply therewith.t® The substantial and material terms 
of the agreement between the parties must be truly 
published in each of the required newspapers,*® and 
a notice in one of the newspapers making the pub- 
lication, which erroneously announces the contribu- 
tion to have been more than that stated in the cer- 


5. R. S. Oglesby Co., Inc. v. Lind- 
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the contribution was published as five 21. 


thousand dollars, although 


{§§ 1030-1032 


tificate, is not sufficient to comply with the statute, 
although the error is due to the printer’s mistake.** 
However, an immaterial variance between the cer- 
tifieate and the published notices does not amount 
to a failure substantially to comply with the stat- 
ute and does not invalidate the publication.1® 

Time for publication. Where the statute requires 
the publication to commence immediately after the 
filimg and recording of the certificate,4® the begin- 
ning of publication seven days?° or ten days?! after 
the record of the certificate has been held to be in 
substantial compliance with the statute.?? 

Place of publication. ~ Where a statute provides 
that the required publication be in the senatorial 
district where the business of the firm is to be ear- 
ried on,?* the fact that one of the newspapers in 
which the notice was publishe * changed its name 
after publication has commenced does not affect the 
validity of the publication, there being no change 
in the identity of the paper by such change.2* A 
city, village, or township in which a paper is issued 
is its place of publication within the meaning of the 
statute,?° and the appearance of the notice in news- 
papers printed in a senatorial district other than 


__the one in which the firm carries on its business, but 


in the same city where the papers have a general 
circulation, is a sufficient compliance with the stat- 
wWbe.7° 

Affidavit of publication. The statutes often pro- 
vide that an affidavit of the publication of the cer- 
tificate as required may be filed with the officer with 
whom the certificate has been filed, and that it shall 
be evidence of the facts therein contained.?7 

The Uniform Limited Partnership Act makes no 
provision for publication of the certificate.2§ 

[§ 1032] 9. Effect of Failure To Comply with 


Manhattan Co. vy. Phillips, 109 


it was . 83, 17 NE 129. 


sey, 112 Va. 767, 72 SE 672, AnnCas 
1913B 913. stated to be only two thousand dol- 22. See cases supra notes 20, 21. 

6. See statutory provisions. lars in the certificate). ; . 23. See statutory provisions. 

7. Re Butruille, (Alta.) 66 DomLR |. “The publication of different ‘terms 24. Metropolitan Nat. Bank y. Sir- 
quei Slinesny Mfg, Cov w. Geller, 17) 1p te Papers 12 Oe oF MON ceed | Feb, 0 NY 920, 16 AbpNCas/is 
Man. 120. y. wecan : : 

a. Slingsby Mfg. Co. v. Geller, sue | than to omit a publication altogeth- Rae pinclman TE 
pra Cr” far seth V./ Smieh, Supra, 26. Hinchman v. Barns, supra. 


9. See statutory provisions. | 
10. R.S. Oglesby Co., Inc. y. Lind- 
sey, 112 Va. 767, 72 SE 672, AnnCas 
1913B 913. 
11. See statutory provisions. 
Filing and recording of the certifi- 
cate and the affidavit see infra § 1030. 
Effect of failure to comply with 
statute: 
In general see infra § 1032. 
On “special partner’s liability see in- 
fra §§ 1064-1072. 
12. Hinchman v. Barns, 21 Mich. 


gall, 
309; 


18. Manhattan Co. v. Phillips, 109 
INGLIS Sieh se eNh OM wAy S 
24 Wend. (N. Y.) 496; 
County Bank v. Gould, 5 Hill (N. Y.) 
Carter-Battle 
Jackson, LS Rexes Civ As: 308, o450 Siw 
6 


{a] Illustrations.—(1) Where the 
certificate describes the business as 
“a general commission business, buy- 
ing and selling grain, flour and prod- 
uce on commission,’’ 
vertisements describe the partnership 


“We are clearly of opinion that 
4 within theymeaning of this stat- 
ute a city, village or township in 
which a paper is issued is its place of 
publication—one part of it just as 
much as another, and that the stat- 
ute does not design to take notice of 
inferior subdivisions, or to inquire 
at all into the circumstances of 
whether the proprietors printed their 
own paper or hired another to do so, 
or whether they made distribution 
through their own agents, or by sell- 


Bowen v. Ar- 
Madison 


Grocer Conga. 


while the ad- 


556. 


Place of publication see infra text: 


and notes 23-26 

Publication generally see Newspa- 
pers §§ 19-21; Notice §§ 76-82; Pub- 
licalttion [32 Cyc 750]. 

13. Metropolitan Nat. Bank v. Sir- 
ret, 97 N. Y. 320, 15 AbbNCas 318. 

14. Metropolitan Nat. Bank v. Sir- 
ret, supra. Compare Tracy v. Tuffy, 
Pe Wise SO RAO OSes bye Sierra csvole 
879 (where the court refused to de- 
eide if a published notice which 
named the partners stated who were 
general and who were special part- 
ners, the amount of the contribution 
and disclosed the fact that the cer- 
tificate had been executed and record- 
ed, sufficiently stated the “terms” of 
the partnership, the case being de- 
cided on another ground). 

15. Metropolitan Nat. Bank v._.Sir- 
ret, 97 N. Y. 320, 15 AbbNCas 318. 

16. Argall v. Smith, 3 Den. (N. Y.) 
435, 436 [aff 6 Hill 479]. 

17. Argall v. Smith, supra (where 


as formed “for the purpose of con- 
ducting a general commission busi- 
ness,” there is no material variance 
between the statements. Manhattan 
Co. Vv. 2Phillips) 109) N. -Yo>383) 17 INE 
129. (2) A mistake in spelling the 
name of one partner is an immaterial 


variance. Bowen v. Argall, 24 Wend. 
(N. Y.) 496. (3) Where the certifi- 
eate stated that the partnership 


would commence October 16, while 
the published notice gave the date as 


November 16, the variance was 
deemed immaterial. Madison County 
Banke wi iGould ,edr aaah sGNe Ye), 3:09: 


(4) The printing of one partner's 
name twice in the publication of ar- 
ticles of limited partnership is nota 
failure to comply with the statute in 
any substantial particular. Carter- 
Battle Grocer Co. v. Jackson, 18 Tex. 
Civ. A. 3538, 45 SW 615. 

19. See statutory provisions. 

Filing and recording certificate see 
supra § 1030. 

20. Bowen vy. Argall, 24 Wend. (N. 
Y.) 496. 


ing their issues, or to regard at all 
so unimportant a circumstance as 
whether the office of the publishers 
is on one side of a street in ward one, 
or on the other side of the same street 
in ward two, when in each case the 
manner of publication would be the 
same, the paper would reach the same 
persons, give the same notice of the 
matters it contained, and accomplish 
the same purposes.” Hinchman vy. 
Barns, supra. 

Place of newspaper’s publication 


generally see Newspapers § 20. 


27. See statuto¥fy provisions. 

28. See statutory provisions. 

[a] In New York Uniform Limit- 
ed Partnership Act subd (1) (b), 
there adopted, has been amended to 
require publication of the certificate 
in specified newspapers and for a 
specified period of time after it has 
been filed and recorded, and the fil- 
ing of an affidavit as to the publica- 
tion. L. (1923) ec 640, amending 
Partn.. DG) -§ 91. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1032-1034] 


Statutes. A failure to comply with statutory pro- 
visions governing the formation of limited partner- 
ships?® preeludes the formation of the firm as a 
limited partnership, and renders the association a 
general partnership.°° Although there is authority 
that as a result of such failure to satisfy the statutes 
the firm is a general partnership for all purposes,*? 
there is other authority that the firm is such a gen- 
eral partnership only as to its relation to third per- 
sons;°? that the firm, in form, is a limited partner- 
ship, subject to all the rules applicable to such part- 
nerships;** that as between the partners they are 
bound by their agreement;** and that all the spe- 
cial partner’s relations to his copartners and their 
obligations to him growing out of the relation re- 
main unimpaired.*® 

[§ 1033] I. Amendment of the Certificate. The 
Uniform Limited Partnership Act expressly pro- 
vides that a certificate shall be amended when: (1) 
There is a change in the name of the partnership or 
in the amount or character of the contribution of 
any limited partner.*® (2) A person is substituted 


29. See statutory provisions; and 
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Ltd. v. Braden, (Civ. A.) 260 SW. 655. 
Va.—R. S. Oglesby Co., Inc. v. Lind- 
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as a limited partner. (3) An additional limited 
partner is admitted. (4) A person is admitted as a 
general partner.®* (5) A general partner retires, 
dies, or becomes insane, and the business is con- 
tinued.?* (6) There is a change in the character of 
the business of the partnership.*® (7) There is a 
false or erroneous statement in the certificate.*° 
(8) There is a change in the time as stated in the 
certificate for the dissolution of the partnership or 
for the return of a contribution. (9) A time is fixed 
for the dissolution of the partnership, or the re- 
turn of a contribution, no time having been speci- 
fied in the certificate. (10) The members desire to 
make a change in any other statement in the cer- 
tifieate in order that it shall accurately represent 
the agreement between them.*+ The act also pro- 
vides for the procedure to amend the certificate. * 

[§ 1034] J. The Firm Name and Sign—l. Name. 
The statutes usually require that the business of the 
partnership shall be conducted in a firm name, in 
which the names of one or more of the general part- 
ners shall appear.*® Under this requirement the 


1 NYCityct 469 (quot Durant. v. 
Abendroth, 97 N. Y. 132)]; Durant 


Supra §§ 1020-1031. 

30. U. S—MecGinnis v. Farrelly, 
27 Fed. 33, 23 Blatchf. 465; In re Mer- 
ait, ecg ne Cas. No: 95467, 12. Blatcht, 
ao Insre’ Thayer, 23 PouCas. No: 
13,867. 

Ala.—McGehee vy. Powell, 8 Ala. 827. 

Cal.—Siebold v. Berdine, 61 Cal. A. 
P58 ,2td. Ps 6b. 

Colo.—Holliday v. Union Bag, etc., 
Co., 3 Colo. 342; Peabody v. Oleson, 15 
Colo. A. 346, 62 P 234. : 

Ill.—Walker v. Wood, 170 Ill. 463, 
48 NE 919; Henkel v. Heyman, 91 
Te 96 efatt 1 Til. VAL 145) cAdam wv. 
Musson, 37 Ill. A. 501; Manhattan 
Brass Co. v. Allen, 35 Ill. A. 336. 

La.—Lachomette v. Thomas, 5 Rob. 
5 Wee 

Mass.—Hutchins v. Page, 204 Mass. 
284, 90 NE 565, 134 AmSR 656; Hag- 
gerty v. Foster, 103 Mass. 17; Lan- 
easter v. Choate, 5 Allen 530; Pierce 
v. Bryant, 5 Allen 91. . 
x Mich.—Fox v. Graham, How. N. P. 

0. 

Minn.—In re Allen, 41 Minn. 430, 43 
NW 382. 

N. Y.—Hotopp v. Huber, 160 N. Y. 
524, 55 NE 206; Sharp v. Hutchinson, 
LOORNe Y= 528," 0 NE! 5005 Durant Vv: 
Abendroth, 69 N. Y. 148, 25 AmR 158 
faff 41 N. Y. Super. 53]; Van Ingen 
v. Whitman, 62 N. Y. 513; Van Riper 
v. Poppenhausen, 43 N. Y. 68; O’Con- 
nor v. Graff, 186 App. Div. 116, 173 
NYS 730 [aff 230 N. Y. 552 mem, 130 
NE 890 mem]; Patterson v. Youngs, 
152eApp. Div. doe, 139 NYS 670. [rev 
w2 Mise, 91,129 NYS 673]; Hartford 
Nat. Bank v. Beinecke, 80 App. Div. 
546, 80 NYS 803; Van Voorhis v. Web- 
ster, 85 Hun 591, 33 NYS 121; Jersey 
City First Nat. Bank v. Huber, 75 
Hun 80, 26 NYS 961; Hardt v. Levy, 
72 Hun 225, 25 NYS 248; Tournade v. 
Methfessel, 3 Hun 144, 5 Thomps. & 
C. 288; Haviland v. Chace, 39 Barb. 
283; Benedict, etc., Mfg. Co. v. Hutch- 
inson, 53 N. Y. Super. 486, 1 NYSt 


234; Loomis v. Hoyt, 52 N. Y. Super. 
287; Hennessey v. Farrelly, 13 Daly 
468; Smith v. Argall, 6 Hill 479 [aff 


3 Den. 435]. 

N. C.—Davis v. Sanderlin, 119 N. 
Carsa 250) Sib: 

Pa.—Blumenthal v. Whitaker, 170 
Pa. 309, 33 A 103; Vandike v. Ross- 
kam, 67 Pa. 330; Richardson v. Hogg, 
38 Pa. 153; Andrews v. Schott, 10 Pa. 
47; Purdy v. Lacock, 6 Pa. 490; Con- 
row v. Gravenstine, 1 Pa. Cas. 480, 
5 A 43; Siegel v. Wood, 3 Pa. Dist. 
463, 15 Pa. Co. 40. 

S. C.—Spencer Optical Mfg. Co. v. 
Johnson, 53 S. C. 533, 31 SE 392. 

Tenn.—Savage v. Carney, (Ch. A.) 
47 SW 571; Ussery v. Crusman, (Ch. 
A.) 47 SW 567. 

Tex.—Thompson v. Schmitt, 115 


sey, 112 Va. 767, 72 SE 672, -AnnCas 
LOZ O38: 

Wis.—Strang v. Thomas, 114 Wis. 
599, 91 NW 237. 

Alta.—Re Butruille, 66 DomLR 745. 

Man.—Slingsby Mfg. Co. v. Geller, 
17 Man. 120. 

Ont.—Benedict v. Van Allen, 17 U. 
Cs @. Bo 2345 Watts v7 Taft 16 UeeC: 

‘ Whittemore v. Macdonell, 
6. 0. CC. ©, PP. 547; Patterson 1... Hol- 
lands Ww Grant Chiy <1. 

Que.—Barry v. Hamel, 26 Que. Su- 
per. 265. i 

[a] In the Philippines (1) upon 
failure to observe the requirements 
of the statute the firm never acquires 
any legal existence or juridical per- 
sonality. Ang Seng Quen v. Te Chico, 
12 Philippine 547; Hung-Man-Yoc v. 
Kieng-Chiong-Seng, 6 Philippine 498. 
(2) Failure to comply with statutory 
provisions precludes the formation 
of a limited partnership at all, the 
association being a general partner- 
ship. Jo Chung Cang v. Pacific Com- 
mercial Co., 45 Philippine 142. (3) 
Effect of failure to comply with stat- 
ute upon special partner’s liability 
in Philippines see infra § 1064 note 
76 [a]. 

Effect of failure to comply with 
statutes upon special partner’s lia- 
bility to third persons see infra §§ 
1064-1072. 

381. Haviland v. Chace, 39 Barb. 
(N. Y.) 283; Patterson v. Holland, 7 
Grant Ch. (Ont.) 1; Bowes v. Hol- 
land ewe WC. 1Q. BS (Ont,)ite16- 

32. Colo.—Peabody v. Oleson, 15 
Colo. A. 346, 62 P 234. 

Minn.—In re Allen, 41 Minn. 430, 
43 NW 382. 

N. Y.—Durant v. Abendroth, 97 N. 
Y. 1382 [rev 48 N. Y. Super. 554]; Wa- 
ters v. Harris, 60 N. Y. Super. 192, 17 
NYS 370, 28 AbbNCas 89; Corbit v. 
Corbit, 19 NYWklyDig 77; Van Dol- 
sen v. Abendroth, 1 NYCityCt 469 
es T3IMU Se 66, I8SCt 619, 33) bi ved. 
o 5 

Pa.—Geillou v. Peterson, 89 Pa. 
163. See Tilge. v. Brooks, 124 Pa. 178, 
182, 16 A 746, 2 LRA 796 (‘‘When the 
act declares that under certain cir- 
cumstances a special partner shall 
be deemed a general partner, it cer- 
tainly does not mean that he is in 
fact a general partner. Nor do 
I see how the legislature can make a 
man a member of a firm without his 
consent. It may, indeed, make 
him liable for the debts of a firm as 
though he were a general partner, 
and this is all the legislature prob- 
ably intended to do’’). 

Tenn.—Ussery v. 
A.) 47 SW 567. 

33. Abendroth v. Van Dolsen, 131 


Crusman, (Ch. 


Mex be, 24a W 504; Harvey “Co, U.S. 66, 9 SCt 619, 33°. ed. 57 [aft 


v. Abendroth, 97 N. Y. 132 [rev 48 

N..Y. Super. 554]. 

Application of assets to liabilities 
see infra §§ 1075-1079. ’ 

34. Colo.—Peabody v. Oleson, 15 
Colo. A. 346, 62 P 234. 

Minn.—In re Allen, 41 Minn. 430, 
43 NW 3882. S 

N. Y.—Waters v. Harris, 60 N. Y. 
Super. 192, 17 NYS 370, 28 AbbNCas' 
89; Corbit v. Corbit, 19 NYWklyDig. 
77; Van Dolsen v. Abendroth, 1. NY 
CityCt, 469" fait: 13h Un Smo Ia See 
619,733: Tar-eds 671. 

Pa.—Guillou v. Peterson, 89 Pa. 163. 

Tenn.—Savage v. Carney, (Ch. A.) 
47 SW 571; Ussery v. Crusman, (Ch. 
A.) 47 SW 567. 

See Fox v. Graham, How. N. P. 
(Mich.) 90 (holding that one who 
deals with firm with knowledge of 
the agreement between the partners 
deals with reference thereto, even if 
the statute has not been complied 
with). ‘ 

Continuance of special partner’s 
liability for failure to observe stat- 
ute after: : 

End of original term see infra § 1064 
text .and note 88. 

Death of special partner see infra 
§§ 1064, 1065 text and notes 87, 17. 

Adjudication of general partner as 
bankrupt see infra § 1065 text and 
note 15. 

Discharge of general partner in bank- 
ruptcy see infra § 1065 text and 
note 16. 

35. Abendroth v. Van Dolsen, 131 
Un S665 9 St 619) 330du. eds ov pant 
1 NYCityCt 469]. 

Relation of the partners inter se 
generally see infra §§ 1046-1058. 

36. Firm name see infra § 1034. 

37. Alteration in members see in- 
fra §§ 1056-1058. 

38. Effect of death of general part- 
ner see infra § 1090. 

39. Alteration in business see in- 
fra § 1037. th vie 

40. Effect of false statements in. 
certificate see infra § 1065. 

41. See statutory provisions. 
se of firm see infra §§ 1039— 

oO. 

Dissolution see infra §§ 1090-1094. 

42. See statutory provisions. 1 

43. See statutory provisions. 

Cross references: 

Firm name must appear in certificate . 
see Supra § 1022. 

Effect of failure to comply with stat- 
ute see infra § 1064. 

Necessity of intention or knowledge 
of special partner as to failure to 
comely. with statute see infra § 

Effect of absence of express statu- 
tory imposition of general liability 
see infra § 1071. 
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firm must contain the name of at least one of the 
general partners,#* and a name which consists of 
a general description of the firm’s business,*® or a 
name which is not that of any of the general part- 
ners,*® is not in compliance with the statute. The 
special partner’s name may not appear in the firm 
name*” except where, under statutory exceptions to 
the rule, the limited partnership is permitted to 
adopt the firm name of a general partnership which 
it succeeds, and of which the special partner had 
been a member.‘ 

Use of words “and Company,” etc. Some of the 
statutes permit the use of the expressions “and Com- 
pany” or “& Co.” as a suffix in the firm name when 
there are two or more general partners,*® in which 
case the firm name may consist of the names of one 
or more of them, and the addition of “and Company” 
or “& Co.” to represent the general partners whose 
names are not expressed;°° a firm which has only 
one general partner may not use a general suffix, 
like “& Co.,” in the firm name.*®1 While it has been 
held that the use of a firm name consisting of the 
names of all the general partners followed by a gen- 
eral suffix, like “and Company,’”-is not improper 


under the statute,®°? since it does not import that,any» 


other person is a member of the firm, but is merely 
a collective appellation for those specifically named,’? 
still there is authority that the statute permits the 
use of a general suffix in the firm name only when 
there are general partners in the firm in addition to 
those whose names are used in the firm name,°** so 
that the use of the names of all the general partners 
followed by “and Company” is violative of the stat- 
ute,®® in that such use of the general suffix falsely 
indicates the existence of other general partners, or 
draws into the firm name the name of the special 
partner under the general designation.°® However, 
many of the statutes expressly forbid the use of the 
word “Company” or any other general or equivalent 
term in the firm name.®? Such a provision is ob- 
viously intended for the benefit of the public,®* and 


44. Re Butruille, (Alta.) 66 Dom 
LR 745; Slingsby Mfg. Co. v. Geller, 
17 Man. 120. See Jo Chung Cang | that Of. 4's: 
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(2) A firm name which has none of 
these requisites of the statute is not]. 
limited 


£§§ 1034-1035 


under it the use of a suffix, like “and Company,” in 
the firm name is in direct violation of its require- 
ments.°® When the surname of all the partners, 
general and special, is identical, the use of this sur- 
name followed by the suffix, “Sons,” has been held 
not to be violative of the statute in view of com- 
pliance with a statutory provision for a specified 
firm sign,®® since the purpose of the firm name in 
informing the public as to who are general partners 
is abandoned by the requirement of a sign announe- 
ing the constitution of the firm.%+ 

The Uniform Limited Partnership Act expressly 
provides that the surname of a limited partner shall 
not appear in the partnership name, unless: (1) It 
is also the surname of a general partner. (2) Prior 
to the time when the limited partner became such, 
the business had been carried om under a name in 
which his surname appeared.®? ~The act also pro- 
vides that the certificate shall be amended when there 
is a change in the name of the firm, and for the pro- 
cedure to effect such a change.®® 

[§ 1035] 2. Sign. Some of the statutes provide 
that the names of the partners, with a designation 
of which are general and which are special partners, 


«shall appear conspicuously upon a sign in front of 


the place or places of business of the limited part- 
nership.°* This requirement has been held to be 
one of the most material provisions of the statute 
for the protection of creditors;®° its adoption has 
been held to be intended to furnish all the informa- 
tion regarding the constitution of the firm and to 
abandon completely the idea that the firm name 
is to be the test as to who are general partners.*® 
To comply with the statute there must be some sign 


or writing conveying the information required by its - 


terms appearing conspicuously upon the place or 
places of business of the partnership.*?7 The sign 
must “appear,” that is, be obvious and manifest.*§ 
The place to which the sign is attached must be con- 
spicuous,°? and the sign must also be “conspicuous” 
in the sense that it may be plain to the eye, and easily 


who were the general partners was 
. the firm name’’). 


partnership. Firm sign as replacing firm name 


v. Pacific Commercial Co., 45 Philip- 
pine 142 (applying Code of Commerce 
46) 


art 1 f 

45. Re Butruille, (Alta.) 66 Dom 
LR 745 (‘Trochu Valley General 
Store’); Slingsby Mfg. Co. v. Geller, 
17 Man. 120, 121. (“The Winnipeg 
Shirt and Overall Manufacturing 
Co.s) 

46. See Jo Chung Cang v. Pacific 
Commercial Co., 45 Philippine 142 
(applying Code of Commerce art 146). 
And see infra note 49 [a] (3). 

47. Skolny v. Richter, 139 App. 
Div. 534, 124 NYS 152; Gregory v. 
Treasurer, 24 Porto Rico 87. 

[a] Thus, under a statute taxing 
partners in.mercantile or other busi- 
ness jointly under the partnership 
name, a special partner cannot be held 
liable for such a tax, since his name 
may not under the terms of the stat- 
ute appear in the firm name. Greg- 
ory v. Treasurer, 24 Porto Rico 87. 

48. Groves v. Wilson, 168 Mass. 
370, 47 NE 100. 

49. See statutory provisions. 

[a] In the Philippines (1) under 
the provisions of the Code Comm. arts 
126, 146, the firm name of a limited 
partnership should contain the names 
of all the partners, or some of them, 
or at least one of them, to be followed 
in the two latter cases by the words 
“and company” and in addition there- 
to the word “limited.” Jo Chung 
Cang v. Pacific Commercial Co., 45 
Philippine 142; Hung-Man-Yoc  v. 
Kieng-Chiong- Seng, 6 Philippine 498. 


Hung-Man-Yoc v. Kieng-Chiong-Seng, 
supra. (3) A firm name which does 
carry the suffix “& Co:, Ltd.” as re- 
quired by statute, but which does not 
contain the’name of at least one of 
the general partners as required by 
statute, is not in compliance with the 
statute. Jo Chung Cang v. Pacific 
Commercial Co., supra. And see su- 
pra note 46. 

50. Buck v. Alley, 145 N. Y. 488, 
40 NE 236, 1 NYAnnCas 3870. See 
Metropolitan Nat. Bank v. Gruber, 14 
WklyNC (Pa.) 12 (dictum). 

51. Buck v. Alley, 145 N. Y. 488, 
40 NE 236, 1 NYAnnCas 370; Ward 
v. Newel, 42 Barb. (N. Y.) 482, 28 
HowPr 102: See Metropolitan Nat. 
Bank v. Gruber, 14 WklyNC (Pa.) 
12. (dictum). 

Effect of failure to comply with 
statute see infra § 1064. 

Effect of absence of express statu- 
tory penalty see infra § 1071. 


52. ELUpR aes v. Morgan, 12 F. Cas. 
No. 6,81 

53. Eubbara v. Morgan, supra. 

54 Metropolitan Nat. Bank v. 
Gruber, 14 WklyNC (Pa.) 12. 

By, Hampden Bank v. Morgan, 11 


EF. Cas. No. 6,008; Metropolitan Nat. 
Bank v. Gruber, 14 WklyNC (Pa.) 12. 


56. Metropolitan Nat. Bank sv. 
Gruber, supra. 

57. See statutory provisions. 

58. Andrews v. Schott, 10 Pa. 47. 


See Vilas Bank v. Bullock, 10 Phila. 
(Pa.) 309, 310 (“The means by which 
the public were to be notified as to 


for this purpose see infra § 1035 text 
and note 66. 

59. Hampden Bank v. Morgan, 11 
F. Cas. No. 6,008; Andrews v. Schott, 
AOR Pan far. 

Effect of failure to comply with 
statute see infra § 1064. 


60. Vilas. Bank vy. Bullock, 10 
Phila. (Pa.) 309 (firm name was 
Benjamin Bullock’s Sons). 

Firm sign see infra § 1035. 

61. Vilas Bank v. Bullock, 10 


Phila. (Pa.) 309. 


Firm sign as notice to public of” 


who are general partners see infra 
§ 1035 text and note 65. 

62. See statutory provisions, 

63. See statutory provisions; 
supra § 1033 

64. See statutory provisions. 

Effect of failure to comply with 
statute see infra § 1064. 

Effect of absence of express stat- 
utory penalty see infra § 1071. 

65. R. S. Oglesby Co., Inc. v. Lind- 
sey, 112 Va. 767, @ SE 672, AnnCas 

Bank Vv. 


1I9ESB 9138. 
Bullock, 10 
(B2a,)) :309: 


66. Vilas 
Phila. 

Firm name as guide to public to 
identity of general partners see su- 
pra § 1034 text and note 58. 

67. R. S. Oglesby Co., Inc. v. Lind- 
sey, 112 Va. 767, 72 SE 672, AnnCas 
L9OL3B O13. 

68. R. 8S. Oglesby Co., Inc. v. Lind- 
sey, supra. 

“Appear” defined see 4 C. J. p 1309. 

69. R. S. Oglesby Co., Ine. v. Lind- 


and 


—— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


amid 


4 
3 
4 
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§§ 1035-1038] 


seen and read.‘° Further, the statutory requirement 
has been held not to be complied with by a sign 
bearing the name of the general partner alone." 

The “Uniform Limited Partnership Act makes no 
provision for a firm sign.7? 

[§ 1036] K. What Business May Be Carried On 
—1l. In General. The statutes authorizing the cre- 
ation of limited partnerships differ as to what busi- 
ness may be carried on by them; but they usually 
confine them to the conduct of a mercantile, mechani- 
eal, or manufacturing business.**? The terms of the 
statute authorizing the conduet of specified busi- 
nesses should be liberally construed,"* and the term 
“mereantile” is used in a comprehensive sense.*® 
Thus the business of a stockbroker is “mercantile” 
under the usual statutory provision,’® as is the busi- 
ness of buying and building steamboats and employ- 
ing them in the transportation of passengers and 
freight.77 But the business of “general dealers” 
has been held not to be within the statute,’® as has 
a partnership to raise, harvest, and market agricul- 
tural produets.‘® Some of the statutes expressly 
prohibit the construction of the terms of the statute 
so as to authorize a limited partnership to carry on 
specified businesses,°° such as banking** or insur- 
ance.** Such a provision is intended only to pre- 
elude the conduct of the specified business by a lim- 
ited partnership as such,** and is not intended to 
forbid the transaction of such business.8* A limited 
partnership organized to carry on a specified busi- 
ness is restricted to transactions within the scope of 
its specified purpose.*® 

The Uniform Limited Partnership Act provides 
that “a limited partnership may carry on any busi- 
ness which a partnership without limited partners 
may carry on,” except as may be designated.*® 
Where the Uniform Act provides that no limited 
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[47 Codey” A291 
partnership shall be organized for the carrying on 
of a particular business, an attempt to perfect a lim- 
ited partnership under a former limited partner- 
ship statute after the Uniform Act became effective 
does not authorize the conduct of such business.*? 
[§ 1037] 2. Alteration in Business. The statutes 
usually forbid any alteration in the nature of the 


’ business of the partnership as specified in the orig- 


inal certificate, unless the firm is renewed as provided 
in the statutes.88 Although it has been held that a 
limited partnership organized to transact a specified 
business suffers an alteration in the business where _ 
the partners transact business beyond the scope of 
its specified purposes,®® there is authority that no de- 
parture, no matter how common or long continued, 
if not consented to, or known and acquiesced in by, 
the special partners, will have the effect of enlarg- 
ing or changing the scope of the firm’s specified busi- 
ness.?° The existence of a limited partnership for 
specified purposes has been held not to preclude the 
discontinuance of a portion of the firm’s business 
and the undertaking thereof by the general partners 
as an independent enterprise with the consent of the 
special partner.°! The loaning of money by a lhm- 
ited partnership to another firm does not amount to 
an alteration of the business of the limited partner- 
ship.°? 

The Uniform Limited Partnership Act provides 
for the amendment of the certificate when the busi- 
ness of the partnership, as originally specified, is 
altered, and provides for the procedure to effect such 
a change.®% 

[§ 1038] L. Where Business May Be Carried On. 
A limited partnership may conduct business as such 
only in the county where its certificate and other 
required papers are filed and recorded.®* If it con- 


sey, 112 Va. 767, 72 SE 672, AnnCas 
ROSE O13: 

70. R. S. Oglesby Co., Inc. v. Lind- 
sey, supra. 

fa] Thus the statutory require- 
ment is not complied with by placing 
two small typewritten strips of paper 
over the entrance to the firm’s place 
of business at a height of over eight 
feet from the floor, and illegible to 
one standing on the floor at the en- 
trance of the doors of the place of 
business, or on the sidewalk adjacent 
thereto. R. S. Oglesby Co., Inc. v. 
Eindseyeadae Wae 16%, 72 SE” 672; 
AnnCas1913B 913. 

“Conspicuous” defined see 12 C. J. 


532. 
71. Vandike v. Rosskam, 67 Pa. 
0 


72. See statutory provisions. 

73. See statutory provisions. 

74. Baltimore City Safe Deposit, 
etc CO. Vv. Cann, 102 Md 530562 A 


75. Bowes v. Holland, 14 U. C. Q. 
Ba (Ont) SG: 

“Mercantile” defined see 40 C. J. p 
634. 
“Mercantile business” defined see 
Business 9 C. J. p 1106 text and note 
87. 

76. Baltimore City Safe Deposit, 
ete, .Co. v., Cahn, 102 Md...530; A 
819. 

77. Bowes vy. Holland, 14 U. C. Q. 
B. (Ont.) 316. See West Point Fdy. 
Assoc. v. Brown, 3 Edw. (N. Y.) 284 
(dictum that there can be no objec- 
tion to the formation of a limited 
partnership under the statute to con- 
duct the business of operating a 
steamboat). 

78. Benedict v. Van Allen, 17 U. 
GC. @..B. -(Ont,) 234. 

79. Gordon v. Marburger, 109 
Wash, 496, 187 P 354, 9 ALR 369. 

80. See statutory provisions. 

81. McGehee v. Powell, 8 Ala. 827. 


And see statutory provisions. 

82. Baltimore City Safe Deposit, 
etc., Co. v. Cahn, 102 Md. 530, 62 A 
819. And see statutory provisions. 

83. McGehee v. Powell, 8 Ala. 827. 

84. McGehee v. Powell, supra. 

Effect of violation of terms of 
statute see infra § 1064. 

85. Taylor v. Rasch, 23 F. Cas. No. 
13,800, 1 Flipp. 385; Singer v. Kel- 
ly, 44 Pa. 145; Singer v. Macalester, 
4 Phila. (Pa.) 312. 

[a] Tllustrations.—(1) Where a 
firm is organized to purchase, sell, 
and manufacture furniture, a con- 
tract for the purchase of clothing 
for the individual general partners 
does not come within the general 
nature of the business to be trans- 
acted by the firm. Taylor v. Rasch, 
23 .-Cas. No. 13,800, 1 Mlipp. 385. 
(2) A limited partnership organized 
to transact a general commission 
business is restricted to an agency or 
factorage in buying and selling for 
others, and its business as specified 
does not comprehend buying and sell- 
ing by the parties on their own ac- 
count. Singer v. Kelly, 44 Pa. 145; 
meer v. Macalester, 4 Phila. (Pa.) 


Aivorn tow in business see infra § 
ol. 


Power of general partner to trans- 
on scope of business see infra § 

Effect of transcending scope set 
business see infra § 1067. 

86. See statutory provisions. 

87. In re Marcuse, 281 Fed. 928 
Late sub nom. Giles v. Vette, 263 U. 
S. 5538, 44 SCt 157, 68 L. ed. 441]. 

88. See statutory provisions, 

Cross references: 

Effect of change in business see infra 

§ 1067. 

Necessity of intention or knowledge 
by special partner of alteration in 

business see infra § 1070. 


Power of general partner to change 
nature of business see infra § 1060. 

Renewal and continuance see infra §§ 
1040-1044. 

Specifying nature of business in orig- 
inal certificate see supra § 1022 
note 87 _[a]. 

89. Singer v. Kelly, 44 Pa. 145; 
engee v. Macalester, 4 Phila. (Pa.) 


{a] Thus a limited partnership or- 
ganized to transact a general com- 
mission business suffers an alteration 
in business where the parties buy 
and sell on their own account, and 
do not confine themselves to buying 
and selling for others. Singer v. Kelly, 
44 Pa. 145; Singer v. Macalester, 4 
Phila. (Pa.) 312. 

What business may be carried on 
See supra § 1036. 

90. Taylor v. Rasch, 23 F. Cas. No. 
13,800, 1 Flipp. 385. 

91. Galesburg First Nat. Bank v. 
Clark, 143 Ill. 88, 32 NE 255 [aff 38 
Till. A, 558]. 

[a] Thus, where a special partner- 
ship is formed for the publication of 
two newspapers in a particular town, 
the general partners may discontinue 
to publish one of these papers there, 
and may, independently of the special 

partner, undertake the publication 
of one of these newspapers in another 
town, with the special partner’s con- 
sent to such change. Galesburg First 
Nat. Bank v. Clark, 143 ml. 83, 32 NE 
255 [aff 38 Ill. A. 558]. 

92. Walkenshaw v. Perzel, 27 N. 
Y. Super. 426, 32 HowPr 233; Metro- 
Siete Nat. Bank v. Palmer, 9 NYS 


93. See: amen provisions; and 


supra § 1038 

94. In = Mhay en, y28. Baas. GNiog 
13,867; Van Riper v. Poppenhausen, 
43 N. Y.. 68; O’Connor v. Graff; 186 
App. Div. 116, 173 NYS 730 [aff 230 
NEO Yepb2 mem, 130 NE 890 mem]; 


Loomis v. Hoyt, 52 N. Y. Super. 287. 
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ducts its business in several counties,°®® or establishes 
a branch in another county,®® or conducts another 
business in another county,®* or removes its busi- 
ness to another county,®® it does business as a gen- 
eral partnership if it fails to file a copy of the cer- 
tificate in such other county as required by the stat- 
ute,®® although there is authority that in the original 
county the firm may do business as a limited part- 
nership. However, a limited partnership does not 
become a general partnership because its principal 
office 1s in a city other than that in which its papers 
are filed and recorded, if its principal place of busi- 
ness is actually where such papers are recorded.’ 

[§ 1039] M. Duration—l. The Original Term. 
The life of a limited partnership commences with 
the filing for record of the certificate and other re- 
quired pipers in compliance with the statute,*? and 
its original term as a limited partnership continues 
only for the period of tinte specified in the certifi- 
cate,* although the original term may be curtailed 
by the dissolution of the firm under the provisions of 
the statute.® 

In Missouri the life of a limited partnership com- 
mences only when the certificate, after having been 


recorded, has been published as required by the stat-..J. 


ute.® 

[§ 1040] 2. Continuance or Renewal—a. In Gen- 
eral. The statutes permit a continuance or renewal 
of a limited partnership upon the expiration of the 
time originally fixed for its duration, provided a 
certificate thereof be made, acknowledged, filed, re- 
corded, and published in the manner required for 
the original formation of the firm.’ Compliance with 
the statute’s requirements for renewal is essential 
for the firm’s continuance as a limited partnership 

95. In re Thayer, 23 F. Cas. No. ree Mfg. 
13,867. 174; 


96. O’Connor v. Graff, 186 App. 
Dive L416, L7SINMS 730 Lait 230 IN. 
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Andrews Vv. Schott, 10. Pa, 47.1) 95. 
Drie references: 

Specifying commencement and ter- 


£§§ 1038-1041 


after the expiration of the original term.* While it 
has been held that the statutory requirements for 
renewal are intended to furnish information to ered- 
itors® and must be complied with strictly to effect a 
valid renewal,'® an attempt, in good faith, to com- 
ply with the terms of the statute and a substantial 
compliance therewith has been declared to be suffi- 
cient.1' The evidence of the continuance or renewal 
must be furnished in the same manner as that of its 
formation.1? The term “manner” in this sense has 
been held to mean the “form” or mode or way of 
perfecting a continuance or renewal.** The same 
formality provided in the statute for the certificate 
and the affidavit as to the special partner’s contribu- 
tion must be observed,!* and if the new certificate 
and affidavit are in proper form and are filed and re- 
corded and there is a publication,as required by the 
statute, the continuance or renewal is effected.*® 

The Uniform Limited Partnership Act provides 
that the certificate may be amended when the orig- 
inal term for which the firm is organized is sought 
to be changed,'® and provides for the procedure es- 
sential to perfect the amendment.1* The act also 
expressly provides that limited partnerships formed 


under the statutes in force prior to its enactment 


shall not be renewed unless so provided in the orig- 
inal agreement.'® 

[§ 1041] b. Time for. In order to renew a lim- 
ited partnership, action must be taken prior to its 
termination.1® If a limited partnership has ceased 
to exist by reason of a voluntary dissolution,?° by 
a dissolution due to the death of a partner, at by a 
dissolution due to the admission of a new general 
partner,”* or by the expiration of the original 


LOS Paz st25. defined see 38 C. J. p 


Fifth Ave. Bank v. Colgate, 
120 N. Y. 381, 24 NE 799, 8 LRA 712: 


“Manner” 


552 mem, 130 NE 890 mem]. 
ews Vs Hoyt, 52°N. Y. Su- 
die 
Van Riper v. Poppenhausen, 

43 N. Y. 68. 

99. In re Thayer, 23 F. Cas. No. 
Van Riper v. Poppenhausen, 
43 N. Y. 68; O’Connor v. Graff, 186 
App. Div. 116, 173 NYS 730 [aff 230 
N. Y. 552 mem, 130 NE 890: mem]; 
Loomis v. Hoyt, 52 N. Y. Super. 287. 

Place of filing and recording or- 
ganization papers see supra § 1030. 

Effect on special partner’s liability 
of failure to comply with statute see 
infra § 1064. 

1. O’Connor v. Graff, 186 App. Div. 


1165 173 NYS: 730: Patt 230SN5 Y¥.5552 
mem, 130 NE 890 mem]. 
2. Baltimore City Safe Deposit, 


ete., Co. v. Cahn, 102 Md. 530, 62 A 819. 

3. Henkel v. Heyman, 91 Ill. 96 
{aff 1 Ill. A. 145]; Adam v. Musson, 
37 Ill. A. 501; Lachomette v. Thomas, 
5 Rob. (La.) 172; Gray v. Gibson, 6 
Mich. 300; White v. Eiseman, 134 N. 
Y. 101, 105, 31 NE 276, 28 AbbNCas 
aos, lueviye Va Lock, Daly CNY Ye) 
46, 47 HowPr 394; Ropes v. Colgate, 
17 AbbNCas (N. Y.) 136, 143. 

“Tt is the act of filing the certifi- 
cate and affidavit which gives life to 
the partnership.” Ropes v. Colgate, 
supra [quot White v. Hiseman, su- 
pra]. 

“The organization of the firm is 
completed by the filing of these pa- 
pers.” White v. Eiseman, supra. 

Filing and record of certificate and 
affidavit see supra § 1030. 

4 Sarmiento v. The Catherine C., 
110 Mich. 120, 67 NW 1085; Colum- 
bia Bank v. ’Berolzheimer, 33 App. 
Div, 235, 53° NYS 417; Jersey City 
First Nat. Bank v. Huber, > Hun 
80, 26 NYS 961; Haggerty v. Taylor, 
10 Paige (N. Y.) 261; Haddock v. 


mination of term in certificates see 

supra § 1022. 

Dissolution by expiration of term 

fixed in certificate see infra § 1090. 
Certificate as notice of term to those 

who deal with firm see infra § 1091. 
Rights of persons who deal with 

firm after expiration of term see 

infra § 1091. 

Effect of doing business after ex- 
piration of term see infra § 1091. 

5. shox tvewGraham, odowe: IN. | Ps 
(Mich.) 90; Hardt v. Levy, 72 Hun 
225, 25 NYS 248. 

Dissolution see infra §§ 1090-1094. 

6 Selden v. Hall, 21 Mo. A. 452. 

7. See statutory provisions. 

8. Fifth Ave. Bank v. Colgate, 120 
N.o Y. 381, 24 NE .799, 78 LRA 712; 
Haggerty v. Taylor, 10 Paige (N. Y.) 
2613, Strang v. Thomas, 114 ‘Wis. 
599,290" NW 237. 

Effect of rarares ae comply with 
statute see infra § 1045. 

Effect of Domaine with statute 
upon special partner’s liability to 
third persons see infra § 1063 

9. Haddock v. Grinnell Mfg. Corp., 
LOOP Ras Sion ele AR Lae 

Purpose of statutes in general see 
supra § 1016. 


10. Haddock v. Grinnell Mfg. 
Corp.» 109) Pa. 37.2, 1 A v7, 
Hogan v. Hadzsits, “113 Mich. 
568 "71 NW 1092. 


Construction of statute generally 
see supra § 1017. 


12. Arnold v. Danziger, 30 Fed. 
898; Fifth Ave. Bank v. Colgate, 120 
Ne WYe E38, (24 NE 99). 8) RAT * 
Hopes v. Colgate, 17 AbbNCas (N. Y.) 

ovo. 

13. Arnold v. Danziger, 30 Fed. 
898; Fifth Ave. Bank v. Colgate, 120 
NYS S815 K24 ONIR E7995) 18) RAS Tae 


Ropes v. Colgate, 17 AbbNCas (N. Y.) 
ov. 


pwpes v. Colgate, 17 AbbNCas (N. Y.) 
Cross references: 
The certificate see supra § 1022. 
Affidavit as to special Dantuene con= 
tribution see supra § 10 
Filing and recording Tver ey ANG 
affidavit see supra § 1030. 
Publication of certificate and affidavit 
see supra § 1031. 
15. Fifth Ave. Bank v. Colgate, 
120 N. Y. 381, 24 NE 799, 8 LRA 712: 
Roves Vv. Colgate, 17 AbbNCas (N. Y.) 


Condition of original capital of firm 
see infra § 1043. 

Effect of continuance or renewal 
see infra § 1044. 

16. See statutory provisions. 

17. See statutory provisions; 
supra § 1033. 

18. See statutory provisions. 

Other provisions of Uniform Act 
for existing limited partnerships see 
supra §§ 1017, 1022, 1040. 

19. Columbia Bank v. Berolzheim- 
er, 33, App. Div. 235,153) NYSw 4ia- 
Jersey City First Nat. Bank v. Huber, 
75 Hun 80, 26 NYS 961; Hardt v. 
Levy, 72 Hun 225, 25 NYS 248; An- 
drews v. Schott, 10 Pa. 47. 

Effect upon special partner’s lia- 
bility of failure to renew in time see 
infra § 1064. 

20. Jersey City#'Nat. Bank v. Hu- 
ber, 75 Hun 80, 26 NYS 961. 


and 


Tareas dissolution see infra § 
21. Hardt y. Levy, 72 Hun 225, 25 
NYS 248. 


Death of partner as dissolution sec 
infra § 1090. 

22. Hardt v. Levy, 72 Hun 225, 25 
ee 248; Andrews v. Schott, 10 Pa. 

Effect of alteration of general mem- 
bers of firm see infra § 1067. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1041-1043] 


term as fixed in the certificate,?* it cannot thereafter 
be renewed or continued by the execution and filing 
of a renewal certifieate;?*+ and this rule has been 
held to apply no matter how short a space of time 
intervened between the expiration of the firm and 
the attempt to renew or continue.*° However, an 
interval of six days between the exptration of the 
original term and the execution and recording of 
new papers has been held not to invalidate the re- 
newal when the name, members, and capital of the 
firm remain unchanged, and no business is done dur- 
ing the interval.?° 

[§ 1042] c. Formation of New Firm Distin- 
guished. The provisions of the statute for renewal 
or continuance do not apply to what amounts to an 
attempt by the members of a limited partnership to 
organize a new firm, as distinguished from continu- 
ing or renewing an existing one.?* An attempt to 
renew a limited partnership after it has expired by 
dissolution?$ is ineffectual as a renewal, and amounts 
to an attempt to create a new limited partnership. 29 
There can be no renewal or continuance of an orig- 
inal limited partnership where there is a change in 
the capital to be contributed by the special partner 
upon the attempted renewal,®° or where there is a 
change in the partners,*? such attempts being con- 
sidered as efforts to create a new firm.*? There can 
be no renewal or continuance as a limited partner- 
ship of a firm, the original organization of which was 
fatally defective by reason of failure to comply 


30. 
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with the statute,?* and the filing of a renewal certif- 
icate showing a correction of the fatal defect in 
the original amounts to the formation of a new 
firm.**+ The filing of a certificate upon the organiza- 
tion of a new limited partnership to succeed a prior 
one which has been dissolved does not operate as a 
renewal or continuance of the old firm.?® However, 
the continuance or renewal of a. firm, made before - 
the expiration of its term, is not the creation of a 
new firm,** and the filing of papers for continuance 
or renewal on the day following the expiration of the 
original term is not. the creation of a new limited 
par tnership, but is rather the renewal of the old firm, 
then in existence, for the period specified in the 
papers.** 

[§ 1043] d. Necessity for New Contribution by 
the Special Partner. There is a conflict of authority 
as to whether a valid renewal can be made when the 
original capital of the firm has been impaired.?® 
According to one line of authority, the impairment 
of the capital of the firm does not deny the right 
to renew or continue the limited partnership.?® Un- 
der this view, the provision for the renewal or con- 
tinuanee. in so far as it refers to the special capital, 
has relation only to that which was originally con- 
tributed,*® and there need be no new contribution 
by the special partner in order to validate the re- 
newal.41 The renewal certificate and affidavit need 
not state the present condition of the eapital,*? but 
are to be read with the original certificate and affi- 


64 Md. 


23. Columbia Bank v. Berolzheim- 
er, 33 App. Div. 235, 53 NYS 417; An- 
drews v. Schott, 10 Pa. 47. 

Original term see supra § 1039. 

24. Columbia Bank v. Berolzheim- 
er, 38 App. Div. 235, 238, 538 NYS 417; 
Jersey City First Nat. Bank v. Huber, 
% Hun 80, 26 N¥S 961; Hardt v. 
Levy, 72 Hun 225, 25 NYS 248; An- 
drews v. Schott, 10 Pa. 47. 

“Once a limited copartnership has 
ceased to exist, once the continuity 
is broken, no matter for how short a 
space of time, it cannot thereafter be 
renewed or continued. In order 
to renew action must be ‘taken at or 
prior to the time fixed for its termi- 


nation; something must be done be- 
fore it passes out of existence; the 
continuity must not be broken.” Co- 


lumbia Bank v. Berolzheimer, supra. 
To same effect Andrews v. Schott, 10 
Pa. 47. 

25. Columbia Bank v. Berolzheim- 
er, 33 App. Div. 235, 53 NYS 417; An- 
drews v. Schott, 10 Pa. 47. 

[a] Thus (1) a period of twenty- 
four days between the expiration of 
the original term and the filing of the 
renewal papers has been held to pre- 
elude a valid renewal. Columbia 
Bank v. Berolzheimer, 33 App. Div. 
235, 53 NYS 417. (2) A period of six- 
teen days between fhe expiration of 
the original term and the filing of the 
renewal papers has been held to pre- 
elude a renewal. Andrews v. Schott, 


10 Pa. 

26. Hirsch v. Vanuxem, 15 Wkly 
NC (Pa.) 467. See also Haddock v. 
Grinnell Mfg. Corp., 109 Pa. 372, 1 A 
174 (where question of effect of six- 


day interval was raised but not de- 


cided) 
27. Lineweaver v. Slagle, 64 Md. 
465, 2 A 693, 54 AmR 775; Patterson 


v. Youngs, 154 App. Div. 536, 139 NYS 
GUO aixen T2 Mise. 9157129 UNYS 67315 
Jersey City First Nat. Bank v. Huber, 
tb Ten 80; S26 NYS) 9615, Hardt wv. 
Levy, 72 Hun 225, 25 NYS 248; Blum- 
enthal v. Whitaker, 170 Pa. 309, 33 A 
103; Andrews v. Schott, 10 Pa. 47. 

28. Time for renewal or continu- 
ance see supra § 1041. 

Dissolution see infra §§ 1090-1094. 

29. Hardt v. Levy, 72 Hun 225, 25 
pee 248;- Andrews v. Schott, 10 Pa. 


Lineweaver v. Slagle, 
465, 2 A 693, 54 AmR 775. 

Necessity for new contribution by 
special partner see infra § 1043. 

81. Hardt v. Levy,.72 Hun 225, 25 
NYS 248. 

Effect of alteration in members or 
business see infra § 1067. 

32. Lineweaver v. Slagle, 64 Md. 
465, 2 A 693, 54 AmR 775; Hardt v. 
Levy, 72 Hun 225, 25 NYS 248. 

33. Patterson v. Youngs, 154 App. 
Div. 536, 139 NYS. 670 [rev 72 Misc. 
91, 129 NYS 6737; Hardt v. Levy, 72 
Hun 225,25 NYS 248; Blumenthal v. 
Whitaker, 170 Pa. 309, 33 A 1038. 

[a] Thus, where there.was a fail- 
ure to specify in the certificate the 
nature and value of goods contributed 
by the special partners, as required 
by .the statute, it was held that there 
could be no renewal or continuance of 
the firm as a limited partnership since 
there was no limited partnership to 
begin with. Blumenthal v. Whitaker, 
M70) Par 309, 33-4 103; 

Formation of limited partnership 
see supra §§ 1020-1032. 

34. Patterson v. Youngs, 154 App. 
Div. 536, 139 NYS 670: [rev 72 Misc. 
91, 129 NYS 673]. 

[a] Thus, where an original cer- 
tificate describes the special partner 
asthe firm “OW. PUY, “&* Bros; and 
was signed by the firm as such, and 
a subsequent certificate, filed the suc- 
ceeding year, shows that three in- 
dividuals named Y are to be the spe- 
cial partners for “continuing” the 
firm, the latter certificate is one for 


the formation of a new limited part- 


nership, since the original certificate 
was fatally defective in that it failed 
to be signed and acknowledged by the 
special partners. Patterson v. 


Youngs, 154 App. Div. 536, 139 NYS 


670 [rev 72 Misc. 91, 129 NYS 673]. 

And see supra § 1022 text and note 95. 
35. Jersey City First Nat. Bank v. 

Huber, 75°Hun 80, 26 NYS 961. 


ce Arnold v. Danziger, 30 Fed. 
89 

37. Hogan v. Hadzsits, 113 Mich. 
568, 71 NW 1092 


38. Hogan v. Hadzsits, Supra. See 
Durgin v. Colburn, 176 Mass. 110, 57 
NE 213 (recognizing the conflict of 


30 Fed. 


| opinion). 


39. Arnold v. Danziger, 


898; Hogan v. Hadzsits, 113 Mich. 568, 
71 NW 1092; Fifth ‘Ave. Bank v. Col 

PON. Y, 381, 24 NE 799, 8 LRA 
712:" Ropes v. Colg ate, 17 AbbNCas 
GCNGSY:. )-b3'6% 

[a] The insolvency of the firm at 
the end of its term as a limited part- 
nership does not affect the validity of 
the renewal where such insolvency is 
not due to the fault of the special 
partner. Fifth Ave. Bank v. Colgate, 
120 N. Y. 381, 24 NE.799, 8 LRA 712; 
BOP OS Ap Colgate, 17 AbbNCas CN. Y. ) 


Arnold v. Danziger, 30 Fed. 
Hogan v. Hadzsits, 113 Mich. 
568, 71 NW 1092; Fifth Ave. Bank v. 
Colgate, 1207 NJe¥e "38153905 24 NR 
799, 8 LRA 712; Ropes v. Colgate, 17 
AbbNCas (N. Y.) 136. 

“The contribution of ‘capital . : 
by which the interest of the special 
partner is represented during the 
time of the continuance of the part- 
nership, is unchangeably fixed by that 
made on its formation.’ Fifth Ave. 
Bank v. Colgate, supra. 

Contribution by special partners 
generally see supra §§ 1023-1027. 

41. Arnold v. Danziger, 30 Fed. 
898; Hogan v. Hadzsits, 113 Mich. 
568, 71 NW 1092; Fifth Ave. Bank v. 
Colgate, 120 N. Y. 381, 24 NE 799, 8 
RAST 2  RODeSs ves Colgate, 17 AbbN 
Cas (N. Y.) 136, 146. 

“The capital of the special partner 
cannot be contributed to the re- 
newed partnership in the manner that 
it was contributed to the original. 
That would require it to be paid in 
in cash; but being invested in the 


business, a payment in cash would be 


impossible. The statute clearly in- 
tends that the partnership shall con- 
tinue with the special partner’s cap- 
ital invested, as it may be on the date 
of the renewal, in the common stock 
of the firm. It would be impossible, 
therefore, for the affidavit filed on the 
renewal to state that the special part- 
ner’s capital contributed to the re- 
newed partnership has been paid in 
in the same manner as on the forma- 
tion of the partnership.” Ropes v. 
Colgate, supra. 

42. Hogan v. Hadzsits, 113 Mich. 
568, 71 NW 1092; Fifth Ave. Bank v. 
Colgate, 120 N. Y. 381, 24 NE 799, 8 
LRA 712 Ropes v. Colg ewer aL y/ Abb 


1294. [47 C.3.] 
davit,** so that a statement in these papers as to 
the special partner’s contribution refers to the orig- 
inal contribution.44 On the other hand, there is a 
line of authority which requires that, if a limited 
partnership is to be continued or renewed, the orig- 
inal capital of the firm must be unimpaired.*® Under 
this view, the renewal papers must show that the 
capital of the firm is in the same condition as when 
the firm was originally formed, unimpaired, and 
available for creditors,*® and such statements in the 
renewal papers must be true.4? Further, some of 
the statutes provide that no renewal or continuance 
shall be made unless the capital contributed by the 
special partner is equal in amount to, or more than, 
the aggregate capital which the special partner orig- 
inaliy contributed.48 The expression “equal in 
amount,” as so used, has been held to mean equal in 
value as a resource or asset of the partnership.*® 
Under such a provision there can be no valid re- 
newal or continuance where the special capital is 
substantially impaired and there has been no fresh 
contribution.°° 

[§ 1044] e. Effect of. A renewal or continuance 
operates as an extension for the designated period— 
a mere continuance of the life, for that time—of 


the originally formed partnership;°? it continues the~ 


same business with the same partners and with the 
same assets which belonged to the firm at the ex- 
piration of the original term;°* and its practical 
effect is the same as if the extended term had been 
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embraced within the term of the oi forma- 
bons 

[§ 1045] 3. Effect of Failure To Renew or Con- 
tinue Old Firm or Reorganize New Firm. If a lim- 
ited partnership transacts business after the ex- 
piration of its original term, in the absence of a 
valid renewal. or continuance,°* and in the absenee 
of a valid reorganization of the firm as a new lim- 
ited partnership,®® it does so as a general partner- 
ship.°® . 

[§ 1046] N. Relation of the Partners Inter Se—1. 
The General Partner. The statutes usually provide 
that the business of the partnership shall be carried 
on by the general partner.®* The general partner is 
vested with the entire control of the management of 
the firm’s business,°* and in this respect he has all 
of the powers of a partner in a general partner- 
ship.°® The general partner ha$ been held em- 
powered, with ‘the consent of the Special partner, to 
discontinue a portion of the firm’s business and to 
undertake the same as an enterprise independent of 
the business of the firm.®° The general partner’s. 
interest in the firm property is only in the residuum 
after the payment of the firm’s debts.®1 

The Uniform Limited Partnership Act expressly 


provides that a general partner shall have all the 


rights and be subject to all the restrictions of a part- 
ner in a partnership without limited partners, ex- 
cept that he has no authority to do certain specified 


. acts without the written consent of, or ratification 


NCas (N. Y.). 136. ‘ 
' [a] Surplusage.—A statement in 
the new certificate or affidavit that 
the contribution of the special part- 
ner has not been impaired is mere 
surplusage. Fifth Ave. Bank v. Col- 
gate, 120 N. Y. 381, 24 NE 799,.8 LRA 


712. 
Hogan v. car aa 113 Mich. 

568, 71 NW 1092; Fifth Ave. Bank 
Vv. Colgate, 120 N. Y. 381, 24 NE 799, 
8 LRA 712; Ropes v. Colgate, 17 Abb 
NCas (N. Y.). 136. 

Certificate see supra § 1022. ] 

44. Hogan v. Hadzsits, 113 Mich. 
568, 71 NW 1092; Fifth Ave. Bank v, 
Colgate, 120 N. Y. 381, 24 NE 799, 8 


LRA 712; Ropes v. Colgate, 17 Abb 
NCas (N.. Y.) 136. 
fa] Piles trata avers a special 


partner contributed ten thousand dol- 
lars cash, and at the expiration of the 
term of the partnership the members 
thereof executed and filed another 
certificate and another affidavit, the 
fact that the latter affidavit stated 
that such special partner contributed 
ten thousand dollars in cash, when in 
fact he only contributed his interest 
in the firm’s assets, and contributed 
the cash at the beginning of the prior 
term, does not invalidate the renewal, 
since the statement as to the contri- 
bution is read in reference to the 
original papers. Hogan vy. Hadzsits, 
113 Mich. 568, 71 NW 1092. 

45. Reitzel v. Whitaker, 170 Pa. 
306, 33 A 103; Fourth St. Nat. Bank 
v. Whitaker, 170 Pa. 297, 33 A 100; 
Haddock v. Grinnell Mfg. Corp., 109 
Pa) 372.1 A 174. 

{a] Tllustration.—The fact that 
the firm has on hand, at the time of 
the filing of the renewal certificate, 
merchandise of a value in excess of 
the special capital still amounts toa 
condition. in which the capital of the 
firm is impaired, if it appears that 
the debts of the’ firm at that time are 
in excess of its assets. Fourth St. 
Nat. Bank v. Whitaker, 170 Pa. 297, 
33 A 100. 

46. Reitzel v. Whitaker, 170 Pa. 
306, 33 A 103; Fourth St. Nat: Bank 
v. Whitaker, 170 Pa. 297, 33 A 100; 
Haddock v. Grinnell Mfg. Corp., 109 
Pa: 372, 1 A 174: 


Effect of failure to comply with 

statute: 
In general see infra § 1032. 
Upon special partner’s liability see 

infra §§ 1064-1072. 

47. Reitzel v. Whitaker, 170 Pa. 
306, 33 A 103; Fourth St. Nat. Bank 
v. Whitaker, 170 Pa. .297, 33..A-100; 
Haddock v. Grinnell Mfg. Corp., 109 
Pasay al aca hee 

Effect cf false statements in renew- 
al papers see infra § 1065. 

48. See statutory provisions. 

49. Durgin v. Colburn, 176 Mass. 
WWO;S bie NEw 3. 

“Equal” defined generally see 20 C. 
J. 1298. 

50. Durgin v. Colburn, 176 Mass. 
110, 57 NE 213. 

[al Thus, where the special part- 
ner’s interest in the firm is, at its 
expiration, worth substantially less 
than the original contribution be- 
cause of the impairment of the firm’s 
capital due to losses in business, 
there can be no valid renewal by 
merely crediting the special part- 
ner with his interest in the expiring 
firm as his new contribution. Dur- 
gin v. Colburn, 176 Mass. 110, 57 NE 

51.- Arnold v. Danziger, 30 Fed. 
898; Hogan v. Hadzsits, 113 Mich. 568, 
71 NW 1092; Fifth Ave. Bank v. Col- 
gate, 120 N. Y. 381, 24.NE 799, 8 LRA 


712; Ropes v. Colgate, 17 AbbNCas 
(N. oes ek 
52. gan v. Hadzsits, 113 Mich. 


568, 71 NGS 1092. 


53. Arnold v. Danziger, 30 Fed. 
898; Fifth Ave. Bank v. Colgate, 120 
N.Y.) 381,24 NE 799, 8 RA, .712; 


Ropes v. Colgate, 17 AbbNCas (N. Y.) 
13 ; 


54. Essentials of renewal or con- 
tinuance see supra §§ 1040-1043. 

55. Formation of limited partner- 
ships see supra §§ 1020-10382. 

Formation of new firm  distin- 
guished from renewal or continuance 
see supra § 1042. 

Effect of failure to comply with 
statutes as to formation see supra 
§ 1032; and infra §§ 1064-1072. 

56. Md.—Lineweaver v. Slagle, 64 
Md. 465, 2 A 693, 54 AmR 775. 

Mass. ’ “Durgin Wal ck COM DUT eatin G 


“Mass. 110, 57 NE 213. 


Mich.—Sarmiento v. The Catherine 
C., 110 Mich. 120, 67 NW 1085; Fox 
v. Graham, How. N. P. 90. ’ 

N. Y.—Columbia Bank v. Berolz- 
heimer, 33 App. Div. 285, 53 NYS 417; 
Jersey ‘City First Nat. Bank v. Huber, 
75 Hun 80, 26 NYS 961;. Hardt v. 
Levy, 72 Hun 22:55 25, NYS 248; Hag- 
gerty v. Taylor, 10 Paige 261. 

Pa.—Blumenthal y. Whitaker, 170 
Pa. 309, 33,A 103;  Reitzel v. Whita- 

Fourth St. 


ker,.170 Pa. 306, 33 A 103; 

Nat. Bank v. Whitaker, 170 Pa: 297, 
33 A 100; Haddock v. Grinnell Mfg. 
Corg., 109 Pa. 3872, 1 A 174; Andrews. 
Vi Schott, 10,-Pa. 47: Siegel v. Wood, 
3 Pa. Dist. 463, 15 Pa. Co. 40. 

Wis. —Strang v. Thomas, 114 Wis. 
599, 91 NW 2387. x 

Effect of invalid renewal upom spe- 
oral partner’s liability see infra §& 

Effect of doing business after dis- 
solution see infra § 1091. 

57. See statutory provisions. 

58. Tracy.v. Tuffly, 134 U. S. 206, 
10) S@t.52%,. 33) dus ed. 8795 oluocketevs 
Lewis, 124 Mass. 1, 26 AmR 631; Du- 
rant v. Abendroth, 97 N. Y. 132 [rev 
48 N. Y. Super. 554]; King v. Sarria, 
GOING ayer ayes 5. AmR 128 [aff 7 Hun 
167]; Harris v. Murray, 28 N. Y. 574, 
86 AmD 268; Van Voorhis v. Webster, 
85 Hun 591, 33 NYS 121; Lewis v. 
Graham, 4 AbbPr CN: Xx), 106; Madi- 
son County Bank vy. Gould, 5 Hill 
(N. Y.) 309; Whittemore v. "Macdon- 
ell, 6 U. GC. (Cyne) (Ont.) 547; Patter- 
son v. Holland, 7 Grant Ch. (Ont.) 1. 

Relation of general partner to third 
persons see infra §§ 1061, 1062. 

- 59. Locke v. Lewis, 124 Mass. 1, 26 
AmR 631. 

Powers of partner in general part- 

nership see supra §§i289-387. 


60. Galesburg First Nat. Bank v. 
Clark, 148 Ill. 83, 32 NE 255 [aff 38 
Tll. A. 558]. 


Alteration in business generally see 
supra § 1037. 

Effect of alteration of business see 
infra § 1067 

61. Sherwood y. His Creditors, 42 
La. Ann. 108, 7S 79. 

Rights of creditors of individual 
partners see infra § 1079. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1046-1050] : 


by, all the special partners.°? 

[§ 1047] 2. The Special Partners—a. Rights in 
General. The special partner or partner in com- 
mendam is viewed as a partner only to a certain ex- 
tent.°° The statutes usually permit him to examine 
the firm’s books and to examine into the state of the 
firm’s affairs.°* As between the members of the 
firm, the special partner, in order to pretect his in- 
terest in the firm,®® has the same right to compel the 
partners to account as a general partner has.°° 

The Uniform Limited Partnership Act expressly 
provides that a limited partner shall have the same 
rights as a general partner to: (1) Have the part- 
nership books kept at the principal place of business 
of the partnership, and at all times to inspect and 
copy any of them. (2) Have on demand true and 
full information of all things affecting the partner- 
ship, and a formal account of partnership affairs 
whenever circumstances render it just and reason- 
able. (3) Have dissolution and winding up by de- 
eree of court.®* 

[§ 1048] b. Powers in Management of the Busi- 
ness. The statutes usually deny the special partner 
the right to participate in the management of the 
firm’s business.°8 Under these provisions the special 
partner is excluded from any active voice in the con- 
trol of the affairs of the firm.®® Still, some of the 
statutes permit the special partner to advise the gen- 
eral partners in the conduct of the firm’s Husiness. ae 
Under such provisions, the special partner is merely 
allowed to tender his advice, and no obligation is 
imposed on him to offer it, or upon the general part- 
ner to accept it.7+ In addition, some of the statutes 
permit the special partner to negotiate sales, pur- 
chases, and other business transactions for the firm, 
subject to the approval of a general partner.*? Un- 
der such provisions, he may negotiate transactions 
for the firm, but he cannot carry such negotiations 
to the point of completion.7?  ‘ 


[§ 1049] c. Nature of Interest in Firm. The spe- 
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eial partner’s contribution to the firm is not a loan,** 


or a mere investment, as in the case of one purchas- 
ing stock in a eorporation,*® and the special part- 
ner is not a creditor of the firm because of his con- 
tribution thereto.7® The special partner has been 
held to be, rather, an owner,’* with an interest in 
the capital of the firm and its business as such,"* 
although there is authority that the special partner, 
as such, has no interest or part ownership in the 
firm property, his right therein being merely a claim 
against the firm for money advanced, or, as between © 
the partners, a claim for that portion of the firm’s 
profits «greed upon.7® It has also been held that, 
while a special partner is not the owner of the prop- 
erty of the firm any more than are the stockholders 
in a corporation,®® still the limited partner is a co- 
owner with his partners of the partnership prop- 
erty, holding as a tenant in partnership; ete slants inate 
terest is known as a tenancy in partnership.*? The 
special partner’s interest is personal property ;°* 
undér this rule, it is immaterial whether the firm 
assets consist of realty or tangible or intangible per- 
sonalty.8* The nature of the limited partner’s inter- 
est in the firm amounts to a share in the partnership 
assets after its abilities have been deducted and a 
balance struck.S° This interest is a chose in ac- 
tion,*® and hence intangible personal property.°* 

The Uniform Limited Partnership Act expressly 
provides that a limited partner’s interest in the part- 
nersh p is personal property.*® 

[§ 1050] d. Compensation. The statutes usually 
provide that the special partner may receive an an- 
nual return in the form of interest on his contribu- 
tion to the firm, and in addition, a proportionate 
share of the profits, if any remain to be divided, 
provided the original capital of the firm is not re- 
duced by such payments.°® The word “annually,” 
used in such a provision, means simply “by the year,” 
and the payment may be made of proportionate parts 
of the annual interest at stated periods less than a 


62. See statutory provisions. 

63. Marshall v. Lambeth, 7 Rob. 
(La.) 471. 

64, See statutory provisions. 

65. Nature of special partner’s in- 
terest see infra §.1049. 

66. Continental Nat. Bank _ v. 
Strauss, 137 N.Y. 148; 32 NE” 10665 
Van Voorhis v. Webster, 85 Hun 591, 
33 NYS 121. 

Right to accounting in general 
partnership see supra §§ 834-844. 

§ Actions between partners see infra 

1080. 

67. See statutory provisions. 

Dissolution at instance of special 
partner see infra §§ 1090-1098. 

68. See statutory provisions. 

69. U:. S.—Taylor v. Rasch, 23 F. 
Cas. No. 13,800, 1 Flipp. 385. * 

Mass.—Locke v. Lewis, 124 Mass. 1, 
26 AmR 6381. 

Mo.—Jaffe v. Krum, 88 Mo. 669. 

IN. Y.—Harris) v- Murray, 28 N.° Y- 
574, 86 AmD 268; Skolny v. Richter, 
189 App. Div. 534, 124 NYS 152; Peo. 
v. Roberts, 11 App. Div. 310, 42 NYS 
502 [aff 152 N. Y. 59,°46 NE 161, 36 
LRA 756]; Artisans’ Bank v. Tread- 
well, 34 Barb. 553 [aff sub nom. Van 
Alstyne v. Cook, 25 N. Y. 489]; Lew- 
is v. Graham, 4 AbbPr 106; Madison 
County Bank v. Gould, 5 Hill 309. 

Pa.—McKnight v. Ratcliff, 44 Pa. 
156. 

Wis.—Strang v. Thomas, 114 Wis. 
599, 91 NW 237. 

Ont.—Hutchison v. Bowes, 15 U. C. 
Q. B. 156; Whittemore v. Macdonell, 
6D; C..C. P. 547; “Patterson v.* Hol- 
land, 7 Grant Ch. 1. 

Special partner’s relation Ks oot 
persons in general see infra § 1 

Effect of taking part in Saatver ‘of 


NE 161, 36 LRA 756]. 


business see infra § 1066. 
70. See statutory provisions. 
Effect of advising general partners 
see infra § 1067. 
71. Skolny v. Richter, 139 App. 


Div. 534, 124 NYS 152. 

72. See statutory provisions. 

73. Skolny v. ad 139 App. 
Div. 534, 124 NYS 152 

74. Peo. v. Roberts, 11 App. Div. 


310, 42 NYS 502 [aff 152 N. Y. 59, 46 
NE 161, 36 LRA 756]. 
“Relation” distinguished 
“Joan” see supra § 1011. 
75. Peo. v. Roberts, 11 App. Div. 
310, 42 NYS 502 [aff 152 N. Y. 59, 46 


35° Conn. 463; 


from 


76. Clapp v. Lacey, 
Sherwood v. His Creditors, 42 La. 
Ann. 103, 7 S 79; Peo. v. Roberts, 11 
App. Div. 310, 42 NYS 502 [aff 152 N. 
Y. 59, 46 NE 161, 36 LRA 756]. But 
see Bradbury v. Smith, 21 Me. 117 
(dictum that the firm becomes a 
debtor to.a special partner 
amount contributed by him 
firm). 

Right of special partner to share in 
firm assets upon insolvency see in- 
fra § 1078. 

Rights of special partner upon dis- 
solution see infra § 1091. 

77. Peo. v. Roberts, 11 App. Div. 
310, 42 NYS 502 [aff 152 N. Y. 59, 46 
NE 161, 36 LRA 756]. See Spalding 
v. Black, 22 Kan. 55 (the ‘special 
partner may maintain an action for 
conversion of his property by reason 
of a levy upon all the firm property to 
satisfy a judgment of a separate cred- 
itor of the general partner). 

78. Peo. v. Roberts, 11 App. Div. 
310, 42 NYS 502 [aff 152 N. Y. 59, 46 
NE 161, 36-LRA 756]; Van Voorhis v. 


for an 
to the 


Webster, 85 Hun 591, 33 NYS 121.’ 
79, Harris v. Murray} 28 GNee-ys 
574, 86 AmD 268; Artisans’ Bank vy. 
Treadwell, 34 Barb.: (N. Y.) 553 [aff 
sub nom. Van Alstyne v. Cook, 25 N. 
Y. 489}. 
105 


80. Silberman  v. 
Conn. 192, 1384 A 778. 

Nature of stockholders’ interest in 
corporate property see Corporations 
§§ 1320-1325. 


Blodgett, — 


81. Silberman v. Blodgett, 105 
ConnaiO?g,, 34. Al Tense 

82. Silberman vy. Blodgett, supra. 

83. Silberman v. Blodgett, supra 


(applying the rule adopted in Uniform 
Parinership Act; N.1cY. Consoly>L} 
e 39 §§ 1-89). 

84. Silberman y. Blodgett, supra. 

85. Silberman vy. Blodgett, supra. 
See Sherwood v. His Creditors, 42 La. 
Ann. 103, 7S 79 (the special partner’s 
interest in firm property is merely an 
interest in the residuum after pay- 
ment of the firm debts). 

Rights of partners after dissolu- 
tion see infra § 1091. 

86. Silberman  v. Bid sett 105 
Conn: 192,°134 A ‘778; Harris v. Maur- 
ray, 28 N. Y. 574, 86 AmD 268. = 

87. Silberman v. Blodgett, 105 
Conn. 192, 134 A 778. 

{a] Thus a limited partner’s in-— 
terest in a firm organized in a juris- 
diction other than that of his domi- 
cile is subject to a domiciliary suc- 
cession and transfer tax as intangi- 
ble personal property. Silberman v. 
Blodgett, 105 Conn. 192, 134 A 778. 

Legacy and inheritance tax gen- 
erally see Taxation [37 Cyc 1553- 


1586]. 
88. See statutory provisions. 
89. See statutory provisions, 
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year.®° Accordingly, a certificate which provides 
that the special partner is to draw interest on his 


contribution monthly is not violative of the statute, — 


the payments being construed to relate to interest 
earned at the time the payments are to be made.** 
A special partner who deals with the firm is entitled 
to be credited with the agreed interest upon his con- 
tribution, although he is indebted to the firm for 
amounts charged to his account as a customer of the 
firm;°* and a special partner’s right to share in the 
profits of a firm under the terms of the partnership 
agreement is not precluded by the fact that he has 
withdrawn a portion of his contribution.®* 

The Uniform Limited Partnership Act expressly 
provides that a limited partner may receive from the 
partnership the share of the profits or the compensa- 
tion by way of income stipulated for in the certifi- 
cate, provided, after such payment is made, whether 
from the property of the partnership or that of a 
general partner, the partnership assets are in excess 
of all liabilities of the partnership except liabilities 
to limited partners on account of their contributions, 
and to general partners.°* 

[§ 1051] e. Loans and Other Business Transac- 
tions with Firm. Under some of the statutes,®® the 


special partner may sell property or loan money to ~ 


the firm or buy or borrow from it as a stranger may 
do,®® and his relation to the firm in this respect is 
not altered by the fact that he may, under the stat- 
ute, advise the general partners as to the manage- 
ment of the business." 

The Uniform Limited Partnership Act expressly 
provides that a limited partner may loan money to, 
and transact other business with, the partnership.°* 

[§ 1052] f. Withdrawal or Reduction of the Con- 
tribution. The statutes usually provide that no part 
of the special partner’s contribution shall be with- 
drawn by him from the capital stock of the firm.°® 
Under such a provision, the special partner is not 
permitted to withdraw his contribution during the 
existence of the firm, even with the consent of the 
general partners.t Where the special partner trans- 
aets business with the firm as one of its customers,” 
no withdrawal of his contribution results from charg- 
ing drafts which he draws upon the firm, and which 
the firm pays, to his aceount as a customer upon the 

90. Metropolitan Nat. Bank v. Sir- 
ret, 97 N. Y. 320, 15 AbbNCas 318. 

“Annual;” “Annually” defined see 
3.C. J. pp 195-198. 

91. Se aoa ie, Nat. Bank v. Sir- 
ret, 97 N. Y. 320, 15 AbbNCas 318. 

Witharawal or reduction of contri- 
bution see infra § 1052. 


Effect of withdrawal of contribu- 
tion see infra § 1068. 


there 


of the “act, nor 


partnership.” 
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_as to any other matter. 


from the special partner. 
tions between the firm and the spe- 
cial partner may be fraudulent in fact 99. 
as to the creditors of the firm. 
is no disability to engage in 
such dealings, imposed by the terms 
are such dealings, 
inconsistent with 2 
the purposes or objects of a limited 2: 
Metropolitan 


fairly conducted, 


[§§ 1050-1056 


firm’s books. 

The Uniform Limited Partnership Act expressly 
provides the conditions under which a limited part- 
ner may receive from a general partner or out of 
partnership property any part of his contribution.* 

[§ 1053] g. Liability to Firm. As between the 
partners, the special partner is liable to the firm for 
the amount of his contribution if he has not paid it, 
or for any deficiency in such payment,® or for any 
amounts withdrawn by him from the eapital of the 
firm.® Some of the statutes expressly provide that 
the special partner shall refund to the firm any part 
of the capital which he may have withdrawn, with 
lawful interest.* 

The Uniform. Limited Partnership Act expressly 
provides as to the nature and extent of the liability 
of a limited partner to the partnership.* 

[§ 1054] 3. Relation of Specia Partners Inter 
Se. The Uniform Limited Partnership Act express- 
ly provides that, where there are several limited 
partners the members may agree that one or more of 
the limited partners shall have a priority over other 
limited partners as to the return of their contribu- 
tions, as to their compensation by way of income, or 
If such an agreement is 
made it shall be stated in the certificate, and in the 
absence of such a statement, all the limited partners 
shall stand upon equal footing.® 

[§ 1055] 4. One Person as Both General and Spe- 
cial Partner. The Uniform Limited Partnership Act 
expressly provides that: (1) A person may be a 
general partner and a limited partner in the same 
partnership at the same time. (2) A person who 
is a general, and also at the same time a limited, 
partner shall have all the rights andspowers and be 
subject to all the restrictions of a general partner, 
except that, in respect of his contribution, he shall 
have the rights against the other members which he 
would have had if he were not also a general part- 
ner.?°? 

[§ 1056] 5. Alteration in Members—a. In Gen- 
eral. The statutes usually forbid any alteration in 
the members of the firm as specified in the original 
certificate unless the business is renewed as provided 
in the statutes.1? 

The Uniform Limited Partnership Act expressly 


Transac-,in firm assets upon insolvency see 

infra § 1078. 

See statutory provisions. 
Effect of withdrawal or reduction 

of contribution see infra § 1068. 
Withdrawal after dissolution - see 

infra § 1092. 

Coffin’s App., 106 Pa. 280. 

Special partner’s loans and oth- 

er Ne van es with firm see supra 


But 


Nat. 


92. Tillinghast v. Walton, 4 NYSt 
35 [aff 120 N. Y. 628 mem, 24 NE 
1096]. 

Transactions with firm see infra § 
1051. 

93. Smith v. Ervin, 168 Pa. 271, 31 
A 1067 i 

94. See statutory provisions. 

95. See statutory provisions. 


96. Rayne v. Terrell, 33 La. Ann. 
812; Metropolitan Nat. Bank v. Sir- 
ret, 97 N. Y. 320, 327, 15 AbbNCas 
318; Walkenshaw v. Perzel, 27 N. Y. 
Super. 426; 32 HowPr 233; Metro- 
politan Nat. Bank v. Palmer, 9 NYS 
239: Tillinghast v. Walton, 4. NYSt 
35 [aff 120 N. Y. 628 mem, 24 NE 
1096]; McKnight v. Ratcliff, 44 Pa. 
156. 


“There is nothing in the Limited 
Partnership Act which prohibits a 
limited partnership from _ dealing 
with or buying goods for its business 


Bank v. Sirret, supra. 

[a] Thus a special partner may 
purchase securities pledged to the 
firm by a third person upon the sale 
of the pledge by the general partners, 
he not being a pledgee, but, in rela- 
tion to the firm’s transactions, a third 
person. Lewis v. Graham, 4 AbbPr 
CNFEYD: 106¢ 

Who may purchase pledge upon 
sale in general see Pledges [31 Cyc 
879, 880]. 

Special partner as creditor in ap- 
plication of assets to liabilities see 
infra § 1078. 

Actions between partners see infra 
§ 1080. 

97. Lewis v. Graham, 4 AbbPr (N. 
Vi) AL 0.65 

Powers of special partner in man- 
agement of firm see supra § 1048. 

98. See statutory provisions. 

Right of special partner to share 


§ 1051. 

3. milinehast v. Walton, 4NYSt 35 
[aff 120 N. Y. 628 mem, 24 NE 1096]. 

4 See statutory provisions. 

5; Seb te om an McIntosh, 3 E. D. 
Smith (N. Y.) 2 

Effect of Pee to contribute upon 
special partner’s liability to third 
persons see infra § 1064. 
5 aan between partners see infra 

6. Robinson y. McIntosh, 3 E. D. 
Smith (N. Y.) 221 

7. See statutory provisions. 

Withdrawal or reduction of the 
contribution see supra § 1052. 

8. See statutory provisions. 

9. See statutory provisions. 

10. See statutory provisions. 

Rights of special partner see supra 
§§ 1047-1053. 

1l. See statutory provisions. 

Renewal or continuance see supra 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1056-1060} 


provides that, after the formation of a limited part- 
nership, additional limited partners may be admitted 
upon filing an amendment to the original certifi- 
cate.1? The act also makes express provision that 
the general partner shall have no power to admit a 
person as a general partner without the written con- 
sent or ratification of the special partners,t*® or to 
admit a person as a special partner without such 
writing, unless the right so to do is given in the eer- 
tificate.1* 

[§ 1057] b. Assignment of Special Partner’s In- 
terest. Some of the statutes provide that the inter- 
est of the special partner may be sold if a notice of 
the sale is filed within a specified time thereafter in 
the office where the original certificate is filed.1° By 
the express terms of such a statute,® the trans- 
feree of the special partner’s interest becomes a spe- 
cial partner in the firm.** 

The Uniform Limited Partnership Act expressly 
provides the extent and effect to which a limited 
partner’s interest is assignable.'® 

[§ 1058] c. Effect of “Death of Special Partner. 
There is authority, under the earlier lmited part- 
nership statutes, that the death of a special partner 
amounts to an alteration of the firm’s members?® and 
by the express terms of the statute, causes a dis- 
solution of the firm,?° so that the firm does not con- 
tinue as a special partnership for the unexpired term 
with the executor of the deceased special partner as 
the special partner in his place;?* but a contrary 
rule has been established by the later statutes.” 
It has been held that, where a special partner, in his 
will, directs that upon his death his investment in 
the firm be continued in the business for the remain- 
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[47° Cl eh A 20% 
der of its term, upon that event the business of the 
firm is continued for the unexpired portion of its 
term.”° 

The Uniform Limited Partnership Act expressly 
provides that, on the death of a limited partner, his 
executor or administrator shall have all the rights of 
a limited partner for the purpose of settling his es- 
tate, and such power as the deceased had to consti- 
tute his assignee a substituted limited partner.?* 

[§ 1059] O. The Firm Property. Although it has 
been held that the ownership of firm property is 
vested in the limited partnership as such,?° there is 
authority that the legal title to all the firm property 
should be vested in the general partner.?° The firm 
property of a limited partnership is a trust fund for 
the payment of partnership debts.27 The special 
partner’s contribution is a fund set apart for the 
benefit of ereditors,?* and it is a trust, not technical- 
ly, but in the sense that neither the special nor the 
general partners may lay hands upon it except for 
the purposes for which it was ereated.?® The con- 
tribution becomes a portion of the capital stock of 
the firm,?® and goods purchased therewith must be 
regarded as the property of the firm.*+ Property 
owned by the general partner and used by the firm 
under an agreement with him does not thereby be- 
come firm property.” 

[§ 1060] P. Relation of Partners to Third Per- 
sons—l. The General Partner—a. In General. The 
general partner is vested with the entire control of 
the management of the firm’s business,?? and has 
authority to bind the firm in the-same manner as a 
partner in a general partnership,** and the special 
partner has no more right to avoid sales of goods 


§§ 1040-1044. 

Effect of alteration in members un- 
der statutes: 
As dissolution of firm see 

1032. 
On liability of special partner see 

infra §§ 1064-1072. 

12. See statutory provisions. 
F Amendment of certificate see supra 

1033. 

13. See statutory provisions. 

14. See statutory provisions. 

15. See statutory provisions. 

Filing and recording the certificate 
see supra § 1030. 

16. See statutory provisions. 

17. Skolny v. Richter, 139 App. 
Div. 534, 124 NYS 152. 

18. See statutory provisions. 
§ Amendment of certificate see supra 

1033. 

Relation of special partner to third 
persons see infra §§ 1062-1079. 

19. Ames v. Downing, 1 Bradf. 
Suny .CNe Ye 321: 
_ Effect of alteration in members of 
firm see infra § 1067. 

20. See statutory provisions. 

Dissolution see infra § 1090. 

21. Ames v. Downing, 1 Bradf. 
Sark. CN. ay.) a 

22. See statutory provisions; and 
Skolny v. Richter, 139 App. Div. 534, 
124 NYS 152 (dictum); Walkenshaw 
v. Perzel, 27 N. Y. Super. 426, 32 
HowPr 233 (in order to continue the 
firm after a special partner’s death, 
it must be so specified in the cer- 
tificate and his heirs or representa- 
tives must assent to such continu- 


infra § 


ance). And see to same effect Jac- 
quin v. Buisson, i How bi GN. ¥.) 
385. 


23. Jacquin v. Buisson, 11 HowPr 
(N. Y.) 385; Savage v. Carney, (Tenn. 
Ch. A.) 47 S 571; Ussery v. Crusman, 
(Tenn. Ch. A.) 47 SW 567. 

Death of special partner as cause 
for dissolution see infra § 1090. 

Continuance against his estate of 
special partner’s liability for failure 
to observe statute see infra § 1064 


[47 C. J.—82] 


text and note 87. 

24. See statutory provisions. 

25. Burt.v. Laplace,.114 La, 489, 
38 S 429; Sherwood v. His Creditors, 
42 La. Ann. 103, 7S 79. 

26. Madison County 
Gould sols CNY) 3097 

Taking title in names of general 
and special partners jointly as with- 
drawal of capital see infra § 1068. 

27... Crouch.yv. Chicago. First, Nat. 
Bank, 156 Ill. 342, 40 NE 974 [rev 47 
Ill. A. 574]; Green v, Hood, 42 Ill. A. 
652; Batchelder v. Altheimer, 10 Mo. 
A. 181; Van Alstyne v. Cook, 25 N. 
Y. 489 [aff sub nom. Artisans’ Bank 
v. Treadwell, 34 Barb. 553]; Bell v. 
Merrifield, 28. Hun (N. Y.) 219; In- 
nes v. Lansing, 7 Paige (N. Y.) 583. 

Partnership property as trust fund 
for creditors in case of insolvency 
see infra § 1075. 

28. La Chomette v. Thomas, 1 La. 
Ann. 120; Coffin’s App., 106 Pa. 280. 

29. Coffin’s App., supra. 

Cross references: 
Disposition of contribution see supra 

§ 1027. 

Relation of general partner to third 
persons see infra §§ 1061,. 1062. 
NS ey of contribution see supra 

1052. 

ast generally see Trusts [39 Cyc 

30. Bradbury v. Smith, 21 Me. 117; 
Peo. v. Roberts, 11 App. Div. 310, 42 
NYS 502 [aff 152 N. Y. 59, 46 NE 161, 
386 LRA 756]. 

Execution upon firm property for 
dita of general partner see infra § 


Bank Vv. 


31. Bradbury v. Smith, 21 Me. 117. 

32. Van Voorhis v. Webster, 85 
Hun 591, 33 NYS 121. 

[a] Thus, under a_ partnership 
agreement which requires the gen- 
eral partner to furnish for the use 
of the firm, during its continuance, 
all necessary teams in conducting 
the business, teams owned by the 
general partner, and applied by him 
to the use of the firm do not become 


firm property. Van Voorhis v. Web- 
ster,,35 Hun 591, 38 NYS 121. 

3a Tracy v. Tuffly, 134 U. S. 206, 
10 SCt 527, 33 L. ed. 879; Locke v. 
Lewis, 124 Mass. 1, 26 AmR 631; 
Durant .v...Abendroth,..97 N.o¥..132 
[rev 48 N. Y. Super. 554]; King v. 
Sarria, 69 N. Y. 24, 25 AmR 128 [aff 
7 Hun 167]; Van Voorhis v. Webster, 
85 Hun 591, 38 NYS 121; Lewis vy. 
Graham, 4 AbbPr (N. Y.) 106; Madi- 
son County Bank y. Gould, 5 Hill (N. 
PG) POOLE 

ot. Tracy ov. Luitly, 134 Uy Ss.206, 
10 (SCt 527, sss) LL, eden si. Mockemv. 
Lewis, 124 Mass. 1, 26 AmR 681; 
Kang v. Sarria, 69 N. Y. 24, 25 AmR 
128 [aff 7 Hun 167]; Fourth St. Nat. 
Bank v. Whitaker, 170 Pa. 297, 33 A 
100. See La Montagne v. New Yqrk 
Bank, 94 App. Div. 219, 88 NYS 
[mod on other grounds 183 N. Y. 173, 
76 NE 33] (general partner may 
draw on firm capital to pay debts of 
old firm out of which new firm is or- 
ganized). 

[a] Thus (1) a general partner 
has authority and power to make a 
sale of partnership property in pay- 
ment of his own debt, valid against 
limited partners, the partnership and 
creditors, where the firm property 
has been intrusted to him so as to en- 
able him to deal with it as his own 
and to induce the public to believe it 
to be his, and which the vendee re- 
ceives in good faith and without no- 
tice that they are goods of the part- 
nership. Locke v. Lewis, 124 Mass. 
1, 26 AmR 681. (2) A general part- 
ner has authority to negotiate for an 
extension of time on matured notes 
and to give the notes of a firm, re- 
newed or continued, under the stat- 
ute after the expiration of its term, 
to take up the notes of the firm given 
before the renewal. Fourth St. Nat. 
ite v. Whitaker, 170) Pa: 297, $3 A 


Authority of partner to bind firm 
eee partnership see supra 8§§ 
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of the firm by the general partner than a partner in 
a general partnership would have.*® However, there 
is authority that, pending the completion of compl- 
ance with statutory requirements for the formation 
of a limited partnership, the intended general part- 
ner has no authority to bind the intended special 
partners.*®° The general partner has no power to 
act for the firm beyond the purposes and scope of 
the business of the partnership,?7 and he has no au- 
thority to change the nature of the business, with- 
out the consent of the special partner,?® no matter 
how long such a change has been common or ¢on- 
tinued;*® in this respect the certificate, duly filed 
and published as required by the statute, binds all 
persons dealing with the firm to take notice of, and 
be charged with knowledge of, its contents.4° Duties 
and disabilities arising out of the firm’s transac- 
tions with third persons rests solely upon the gen- 
eral partners.*+ 

The Uniform Limited Partnership Act expressly 
provides that a general partner shall have all powers 
of a partner in a partnership without limited part- 
ners, except that, without the written consent or 
ratification of the specific act by all the lmited 
partners, a general partner or all of the general part- 
ners have no authority to: (1) Do any act in ‘e6n- 
travention of the certificate. (2) Do any act which 
would make it impossible to carry on the ordinary 
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he aes 
. * 


ship property, or assign their rights in specific part- 
nership property, for other than a partnership pur- 
pose. *? 

[§ 1061] b. Liability to Third Persons. The stat- 
utes usually provide that the general partners shall 
be jointly and severally responsible to third persons 
as partners in a general partnership are by law.** 
Such a statutory provision applies only to the gen- 
eral partners in a limited partnership,** and it has 
been held not to change existing rules governing the 
liability of partners in a general partnership.*® The 
general partner is personally responsible in solido 
for the debts and obligations of the firm,*® as in the 
case of ordinary partnerships, without regard to the 
amounts contributed by him to the firm capital.*7 
The liability of the general partner for the debts of 
the firm has been held to be personal and joint,*® 
and to extend not only to his interest in the part- 
nership. but to all his private property.*® 

The Uniform Limited Partnership Act expressly 
provides: that the geheral partner shall be subject 
to all the liabilities of a partner in a partnership 
without special partners.°° 

[§ 1062] 2. The Special Partner—a. In General. 
The special partner has none of the attributes of an 


‘}agent,°! and he cannot bind the firm by his acts®? 


in any way.°® <A person contemplating entering a 
proposed new firm as a special partner has no au- 


business of the partnership. 
ment against the partnership. 


35. Locke v. Lewis, 124 Mass. 1, 
26 AmR 631. See La Montagne v. 
New York Bank, 94 App. Div. 219, 88 
NYS 21 [mod on other grounds 183 
N.- Y. 173, 76 NE 33] (special partner 
cannot recover from bank for honor- 
ing drafts drawn upon firm capital by 
general partner to pay debts of old 
firm out of which new firm is organ- 
ized). . 

[a] Thus, A sold his interest in a 
partnership to B and C, his former 
copartners, who formed a new firm, 
and gave Ain payment a promissory 
note signed B & Son. When the note 
came due, A received in payment 
property which had formed part of 
the assets of the old firm, but which 
then belonged to a new firm, doing 
business under the name of B & Co., 
of which B and C were the general 
partners, and D was a special part- 
ner. In an action of replevin brought 
by A against an officer who attached 
the goods in his hands as the property 
of the new firm, it appeared that A, 
who had taken a bill of sale from “B. 
& Co.,” bought in good faith, that he 
had no knowledge of the existence 
of the new firm, except from a vague 
rumor, and never knew that it did 
business, or that D was a partner. It 
was held that plaintiff should recov- 
er. Locke v. Lewis, 124 Mass. 1, 26 
AmR 631. 

Rights of partner in general part- 
nership to avoid transfers of prop- 
erty by partner see supra §§ 320-328. 

86, West “Point, dy.” Assoc.” v. 
Brown, 3 Edw. (N. Y.) 284. 

[a] Thus the intended general 
partner’in a proposed limited part- 
nership to operate a steamboat has 
no authority to bind an intended spe- 
cial partner for an obligation in- 
curred for repairs of the vessel pend- 
ing the intended* general partner’s 
attempt to complete a compliance 
with the statute. West Point Fdy. 
Assoc. v. Brown, 3 Edw. (N. Y.) 284. 

Effect of failure to comply with 
statute see infra § 1064. 

87. Taylor v. Rasch, 23 F. Cas. No. 
13,800, 1 Flipp. 385; King v. Sarria, 
69 N. Y. 24, 25-AmR 128 [aff 7 Hun 
167]. 

one to the general partners, it [the 
statute] confers no authority upon 


(3) Confess a judg- 
(4) Possess partner- 


them to transact business, sign for 
the partnership, and to bind the same 
in any manner, or to any extent 
whatever, beyond the purposes and 
scope of the partnership.” Taylor v. 
Rasch, supra. 

What business may be carried on 
see supra § 1036. 
Alteration in business see supra § 
uf a 


Effect of alteration in business see 
infra § 1067. 

38. Taylor v. Rasch, 23 F. Cas *No. 
13,800, 1 Flipp. 385; Singer v. Kelly, 
44 Pa. 145; Singer v. Macalester, 4 
Philas*CPasoh2. = 

Effect of alteration in business 
without special partner’s consent see 
infra § 1067. 

39. Taylor v. Rasch, 23 F. Cas. No. 
13,800, 1 Flipp. 385. 

40. Taylor v. Rasch, supra. 

Cross references: 
eee of certificate see supra § 


Filing and recording the certificate 
see supra § 1030. 

Publication of the certificate see su- 
pra § 1031. 

Estoppel see infra § 1074. 


41. Lewis v. Graham, 4 AbbPr (N. 
Yue 6: 
[a] Thus, where’ property is 


pledged to a limited partnership, it is 
only the general partners who are 
the bailees, charged with the duty of 
controlling and preserving the pledge, 
and with the duty of selling the 
pledge at the highest market price 
upon the pledgor’s default, and dis- 
abled from purchasing the pledge at 
such. sale. Lewis v. Graham, 4 
AbbPr’ GNETY.) 206: / 

Right of special partner to trans- 
aoe business with firm see supra § 
1051. 

Who may purchase upon sale of 
pledge see Pledges [31 Cyc 879, 880]. 


42. See statutory provisions. 
43. See statutory provisions. 
44. Seligman v. Friedlander, 199 


N. Y. 373, 92 NE 1047; Pope Mfg. Co. 
v. Charleston Cycle Co., 55 S. C. 528, 
33 SE 787. 

45. Seligman v. Friedlander, 199 
N. Y. 373, 92 NE 1047; Pope Mfg. Co. 
v. Charleston Cycle Co., 55 S. C. 528, 
33 SE 787. 


thority to bind this new firm by conduct prior to its 
formation.®* Although it has been held that no duty 


[a] Thus (1) the statutory pro- 
vision does not change a _ statutory 
rule that partners in a general part- 
nership are liable jointly at law and 
severally in equity. Seligman  v. 
Friedlander, 199" Ne Y. 373,92" NE 
1047. (2) The statutory provision 
makes no change in a prevailing rule 
that the liability of) the partners in 
a general partnership is joint, but 
merely imposes upon the general 
partners the same _ responsibility 
which all the partners in a general 
partnership assume, that is, joint 
liability for partnership obligations 
and liability to a joint judgment 
binding not only  on_ partnership 
property but upon the separate prop- 
erty of the general partners as well. 
Pope Mfg. Co. v. Charleston Cycle Co., 
55_S. C. 528, 33 SE 787. 

Liability of partner in general 
partnership to third persons see su- 
pra §§ 388-395. 

46. Baltimore Safe Deposit, etc., 
Co. v. Cahn, 102 Md. 530, 62 A 819; 
Ang Sen Quen v. Te Chico, 12 Philip- 
pine 547. 

47. Baltimore City Safe Deposit, 
ote Co. vy. Cahn, 102 Md. 530, 62 A 


48. Gregory v. Treasurer, 24 Por- 
to Rico 87; Martinez v. Registrar of 
Property, 15 Porto Rico 643. 

49. Gregory v. Treasurer, 24 Por- 
to Rico 87;- Martinez v. Registrar of 
Property, 15 Porto Rico 643. 

50. See statutory provisions; 
supra § 1060 text and note 42. 

51. Skolny v. Richter, 139 App. 
Div. 534, 124 NYS 152. 

“General partnership” 
guished see supra § 1010. 

Agency of partner in general part- 
aeotiee for firm see supra §8§ 289- 

52. Columbia Rand, etc., Co. v. 
Daly, 46 Kan. 504, 26 P 1042; Skolny 
v. Richter, 1389 -Appi "Div. 534) 124 
NYS 152. : 

_ Power of special partner to nego- 
hah A oe Nora for firm see supra 


and 


distin- 


Ratification see infra text and 
notes 57, 58. ; 
53. Skolny v. Richter, 139 App. 


Div. 534, 124 NYS 152. 
54. Matter of Ryan, 70 Hun 164, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a : 4 
£§§ 1060-1062 


ae 


§§ 1062-1064] 


or disability arising out of the firm’s transactions 
with third persons rests upon the special partner,°® 
there is other authority that, where there is an equi- 
table len upon the property of a limited partner- 
ship, a special partner cannot, during the period that 
he is a special partner, acquire any rights adverse 
to the rights of the equitable lienor, regardless of 
whether or not he had personal knowledge of the 
lien.°® 

Ratification. A contract made for the firm by a 
special partner may be ratified by the general part- 
ners.°7 Whether or not there has been a ratifica- 
tion is to be ascertained from the entire transac- 
tion, including the statements made by the special 
partner to the general partner.®® 

[§ 1063] b. Liability to Third Persons—(1) In 
General. The statutes usually provide that the spe- 
cial partner shall not be liable for the debts of the 
partnership beyond the funds contributed by him to 
the capital of the firm.®® The limitation of the spe- 
cial partner’s liability to his contribution is a sub- 
stitution of his contribution for a personal liabil- 
ity;°° the special partner in a limited partnership 
risks only his contribution to the firm.®t This is 
the distinctive characteristic of a limited partner- 
ship,*? and this marks the fundamental difference 
between the liability of general and special part- 
ners.°* If the statutory provisions governing lim- 
ited partnership have eon complied with,®* no per- 
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sonal liability can be imposed upon the special part- 
ner for the firm’s obligations;°*> and where a limited 
partnership has been renewed in compliance with 
the statute,*® the special partner’s liability for the 
obligations of the firm is limited to his original con- 
tribution,®? and all persons doing business with lim- 
ited partnerships are bound to take notice of the laws 
of the state in which they are formed.®*. The special 
partner is not hable for the debts of the firm except 
in cases specified by the statutes.°® However, it has 
been held that there is nothing in the statute pro- 
hibiting a special partner from extending his labil- 
ity by agreement with his partners or thereby as- 
suming risks beyond the loss of capital,‘° such a 
provision being in fact in the interest of ereditors.*+ 

The Uniform Limited Partnership Act expressly 
provides that the special partner shall not be liable 
as a general partner unless, in addition to his rights 


-and powers as a special partner, he takes part in the 


control of the business.*? 

[§ 1064] (2) Effect of Failure To Observe Stat- 
utory Provisions. Failtre to comply with statutory 
provisions governing the formation of limited part- 
nerships‘? precludes the formation of the firm as a 
limited partnership, renders the association a gen- 
eral partnership,’* and by the express provisions of 
the statutes’® renders the intended special partner 
a general partner lable in solido for the obligations 


24 NYS) 273° [att 1410 NI 255057386 
NE 343]. 

55. Lewis v. Graham, 4 AbbPr 
GN BY O706- 


[a] hus the special partner has 
no duty with reference to a pledge 
made to the firm, and he may pur- 
chase the pledgey when sold by the 
firm upon the pledgor’s default. 
Lewis v. Graham, 4 AbbPr (N. Y.) 
106. 

Who may purchase gpon sale of 
pledge see Pledges [31 Cyc 879, 880]. 

Special partner’s transactions with 
firm see supra § 1051. 

56. Wisner v. Ocumpaugh, 71 N. 
Need 3! 

{a] hus, where a lease to a lim- 
ited partnership by its terms creates 
an equitable lien upon the property 
of the lessee brought upon the prem- 
ises as security for rent, the special 
partner cannot acquire any rights ad- 
verse to those of the lienor, whether 
he has any knowledge of the lienor’s 
rights or not. Wisner v. Ocum- 
paugh, 71. N. Y..113. 

Lessor’s contractual lien for rent 
see Landlord and Tenant §§ 1408- 
1446. 

57. Fischer v. Eyre, 166 App. Div. 
103, 151 NYS 692. 

58. Fischer v. Eyre, supra. 

59. See statutory provisions. 

60. Baltimore City Safe Deposit, 
ete., Co. v. Cahn, 102 Md. 530, 62 A 
819; Skolny v. Richter, 139 App. Div. 
534, 124 NYS 152. 

61. Gregory v. Treasurer, 24 Por- 
to Rico 87. 

fa] Thus the limited partner is 
not liable for taxes imposed by a 
statute upon partnerships. Gregory 
v. Treasurer, 24 Porto Rico 87. 

Purpose of the statute see supra 
§ 1016. 

62. Gregory v. Treasurer, 24 Por- 
to Rico 87. 

Characteristic features of limited 

partnership see supra § 1009. 
" 63. Baltimore City Safe Deposit, 
ete., Co. v. Cahn, 102 Md. 530, 62 A 
819; Skolny v. Richter, 139 App. Div. 
534, 124 NYS 152. 

“General partnership” distin- 
guished generally see supra § 1010. 

64. See statutory provisions. 

Cross references: 

Cae of statutes see supra § 

017 4 ; 


Dissolution see infra §§ 1090-1094. 


Effect of: 

Alteration in members or business 
see infra § 1067. 

Failure to comply with statutes see 
supra § 1032; and infra §§ 1064-— 
1072. 

Taking part in management of busi- 
ness see supra § 1066. 

Bs of capital see infra § 

8 

Firm name and sign see supra §§ 
1034, 1035. 

Formation of limited pay egor sap in 
general see supra § 1 

Insolvency see infra §§ tree 1078 

Necessity for strict or substantial 
compliance with statutes see su- 
pra § 1020. 

Particular requirements for forma- 
tion of limited partnership see su- 
pra §§ 1020-10382. 

Relation of the partners inter se see 
supra §§ 1046-1058. 

What business may be carried on and 
alteration of business see supra §§ 
1036, 10387. 

65. U. S.—Webster v. Lanum, 137 
Fed. 376, 70 CCA 56; Chick v. Robin- 
son, 95 Bed. 619, 37 CCA 205, 52 LRA 
833; Rothchild v. Hoge, 43 Fed. 97; 
ee v. Morgan, 12 F. Cas. No. 

Ill.—Crouch v. Chicago First Nat. 
Bank, 156 Ill. 342, 40 NE 974 [rev 
47 Ill. A. 574]; Anderson v. Stone, 24 
Til. A. 342. 

La.—Ulman v.-Briggs, 32 La. Ann. 
ae Lachomette v. Thomas, 5 Rob. 

Md.—Baltimore City Safe Deposit, 
gee Co. v. Cahn, 102 Md. 530, 62 A 

Mass.—Groves v. Wilson, 168 Mass. 
370, 47 NE 100. 

Mich.—Hinchman vy. 
Mich. 556. 

Mo.—Selden v. Hall, 21 Mo. A. 452. 

N. J.—Vernon y. Brunson, 54 N. J. 
L. 586, ee eX isalal 

N. Y.—White v. Hiseman, 134 N. 
RY aeetl OL ease mNGE 2 AGNy 8 AbbNCas 363; 
Manhattan Cosi. Phillips, 109 N. Y. 
380, 17 NE 129; Manhattan Co. v. 
Laimbeer, 108 N.-Y. 578, 15 NEY 712; 
21 AbbNCas 27; Metropolitan Nat. 
Bank v. Sirret, 97 N. Y. 320, 15 Abb 
NCas 318; King v.. Sarria, 69 N. Y. 
24, 25° AmR 128 [aff 7 Hun 167]; 
Patterson v. Youngs, 154 App. Div. 
536, 139 NYS 670 [rev 72 Misc. 91, 
129 NYS 678]; Lawrence v. Merri- 


Barns, 21 
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field, 42 N. Y. Super. 36 [aff 73 N. Y. 
590 mem]; Manhattan Co. v. Col- 
gate, 13 Daly 544, 1 NYSt 615; Levy 
v. Lock, 5 Daly 46, 47 HowPr 394; 
Lachaise v. Marks, 4 E. D. Smith 610; 
Metropolitan Nat. Bank v. Palmer, 9 
NYS 239; Ropes v. Colgate, 17 AbbN 
Hanover Nat. Bank v. Sir- 
rett, 15 AbbNCas 334 note; Johnson 
v. McDonald, 2 AbbPr 290; Bowen 
v. Argall, 24 ‘Wend. 496. 
Pa.—Seibert v. Bakewell, 
5063 Hoge--v5 “Oreilly, 34 Pa. 344; 
Reynolds v. Creveling, 4 Pa. Dist. 419, 
17 Pa. Co. 28; Vilas Bank v. Bullock, 
10 Phila. 309. 
Tex.—Carter-Battle Grocer Co. v. 
Jackson, 18 Tex. Civ. A. 353, 45 SW 
615; Carhart v. Killough, 1 Tex. A. 
Civ Case 8s tit. 
66. Continuance or renewal see 
supra §§ 1040-1044. 
67. Arnold v. Danziger, 30 Fed. 
898; Hogan v. Hadzsits, 113 Mich. 568, 
71 NW 1092; Fifth "Ave. Bank v. 
Colgate, 120 N. Y. 381, 24 NE 799, 8 
LRA 712; Ropes v. Colgate, 17 AbbN 
Cas (N. Y.) 136; Hirsch v. Vanuxem, 
15 WklyNC (Pa.) 467. 
Necessity for new contribution up- 
Pt rcetay erie or renewal see supra 
68. Lawrence v. Batcheller, 131 
Mass. 504. 
What law governs see supra § 
1018. 
69. Lawrence v. 
Mass. 504. 
Cross references: 
Dissolution see infra §§ 1090-1094. 
Effect of: 
Absence of express Bra URLOLY, pen- 
alty see infra § 1071. 

Alteration in members or business 
see infra § 1066. 

Failure to observe statutes see in- 
fra § 1064. 

Taking part in management of 
business see infra § 1066. 

Na Seka of capital see infra* § 
Insolvency see infra §§ 1075-1078. 

70. Metropolitan Nat. Bank v. Sir- 
ret, 97 N. Y. 320, 15 AbbNCas 318. 

71. Metropolitan Nat. Bank y. Sir- 
ret, Supra. 

72. See statutory provisions. 

7S. See ery provisions; and 
supra §§ 1020-1032 

74. See supra § 1032. 

75. See statutory provisions. 
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of the firm.*® 


76. U. S—McGinnis v. Farrelly, 27 
Fed. 33, 23 Blatchf. 465; In re Mer- 
TUL Ny, B®. Cas. No. o 467, 12 Blatchf. 


ghee In re Thayer, 23 F. Cas. No. 13,- 
gofl®—McGenee v. Powell, 8 Ala. 


Colo.—Peabody v. Oleson, 15 Colo. 
Aj. 346, 62 P 234. 

‘hil—-Walker v. Wood, 170 Ill. 463, 
48 NE 919; Henkel v. Heyman, Oar TI. 
96 [aff 1 ill. A. 145]; Cummings v. 
Hayes, 100 Ill. A. 347; Adam v. Mus- 
son, 37 Ill. A. 501; Manhattan Brass 
@o: v2 Allin, ‘35 TAL 336: 

La.—Lachomette v. Thomas, 5 Rob. 
172. 

Mass.—Hutchins v. Page, 204 Mass. 
284, 90 NE 565, 134 AmR 656; Hag- 
gerty v. Foster, 103 Mass. 17; Lan- 
caster v. Choate, 5 Allen 530; Pierce 
v. Bryant, 5 Allen 91. 

Mich.—Fox v. Graham, How. N. 
IEA OX 

N. Y.—Hotopp v. Huber, 160 N. Y. 


524, 55 NE 206; Kohler v. Linden- 
meyr, 129 N. Y. 498, 29 NE 957; Sharp 
v. Hutchinson, 100 N. Y. 533, 3 NE 


500; Durant v. Abendroth, 69 N. Y. 
148) 25 AmR 158 [aff Ag GN > NG 
Super. 53]; Van Ingen v. Whitman, 
620 New yn DLS... Van. -kRiper. Vv. Poppen- 
hausen, 43 N. Y. 68% ©’Connor  ‘v. 
Graff, 186 App. Div. 116, 173 NYS 730 
[aff 330 N. Y. 552 mem, 130 NE 890 
mem]; Hartford Nat. Bank v. Bein- 
ecke, 80 App. Div. 546, 80 NYS 803; 
Columbia Bank v. Berolzheimer, 33 
Appa g Dive 6255) OS UNS 42cm Van 
Voorhis v. Webster, 85 Hun 591, 33 
INWSieici a Jersey. Cityacirst, INat: 
Bank v. Huber, 75 Hun 80, 26 NYS 
961; Hardt v. Levy, 72 Hun 225, 25 
NYS 248; Tournade v. Methfessel, 3 
Hun 144, 5 Rompe. & C. 288; Havi- 
land v. Chace, 39 Barb. 283; Bene- 
dict, ete., Mfg. Co. v. Hutchinson, 53 
N. Y. Super. 486, 1 NYSt 234; Loomis 
We ttloy.b, wb 20 N.Y. Super: 287: Hen- 
nessey v. Farrelly, 13 Daly °468; 
Smith y. Argall, 6 Hill 479 [aff 3 Den. 
435]. 

N. C.—Davis v. Sanderlin, 119 N. 
C. 84, 25 SE 815. 

Pa 170 
Pa: 309, 33 A 103; Vandike v. Ross- 
kam, 67 Pa. 330; Richardson v. Hogg, 
38 Pa. 153; Andrews v. Schott, 10 Pa. 
47; Reynolds v. Creveling, 4 Pa. Dist. 
419, 17 Pa. Co. 28; Siegel v. Wood, 
3 Pa.. Dist. 463, 15 Pa. Co. 40. 

Philippine-—Jo Chung Cang v. Pa- 
cific Commercial Co., 45 Philippine 
142. 

S. C.—Spencer Optical Mfg. Co. v. 
Johnson, 53S. C, 5838, 31. SE 392. 

Tenn.—Savage v. Carney, (Ch. A.) 
47 SW 571; Ussery v. Crusman, (Ch. 
A.) 47 SW 567. 

Tex.—Thompson v. Schmitt, 115 
Mex, 538, 274 SW 554; Harvey. Co:, 
Ltd. v. Braden, (Civ. A.) 260 SW 655. 

Va.—R. S. Oglesby Co., Inc. v. Lind- 
sey, 112 Va. 767, 72 SE 672, AnnCas 
1913B 9138. ; 

Wis.—Strang v. Thomas, 114 Wis. 
599, 91 NW 287. 

Man.—Slingsby Mfg. Co. v. Geller, 

Man. 120. 

Ont.—Patterson v .Holland, 7 Grant 
Ch. 1; Benedict v. Van Allen, 17 U. 
GOs cote Waltsiw. Datta dO. Ce. 
Q. B. 256; Whittemore v. Macdonell, 
GaWiaes CP 4 7. 

Que.—Barry v. Hamel, 26 Que. 

(1) al- 


Super. 265. 
{a] In the Philippines 

though upon failure to comply with 
the statute the firm never acquires 
any juridical personality (see supra 
§ 1032 note 30 [a]), still no personal 
liability can be imposed upon a spe- 
cial partner for failure to comply 
with the statute, where he has actual- 
ly contributed to the capital of the 


Thus failure to observe statutory re- 
quirements as to necessary members of the firm,*’” as 
to the execution, the contents, or the acknowledg- 
ment of the certificate,’“* as to the contribution to 
the firm capital,7® as to the affidavit of the con- 
tribution,®® as to the filing and recording of the cer- 
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firm the amount which he agreed to 
contribute. Ang Seng Quen v. Te 
Chico, 12 Philippine 547 (where fail- 
ure was to comply with statute as 
to registering articles of association 
and as to firm name). (2) And a spe- 
cial partner is not liable generally 
for failure to observe the statute 
where he has taken no part in the 
management of the firm’s business 
and where his name does not appear 
in the firm title. Ang Seng Quen v. 
Te Chico, supra; Hung-Man-Yoc x. 
Kieng-Chiong-Seng, 6 Philippine 498 
(in both of which cases there was a 
failure to comply with the statute 
as to registering the articles of as- 
sociation and as to the firm name). 
(3) However, it has been held that 
upon failure to comply with statutory 
provisions, in this case as to the 
firm name, the intended special part- 
ners are liable as general partners in 
solido for the obligations of the firm. 
Jo Chung Cang v. Pacific Commercial 
Co., 45 Philippine 142. 

Nature of liability of partner in 
ecneuat partiersiip see supra §§ 388— 

Liability of Fenacal partner in lim- 
ited partnership to third persons see 
supra § 1061. 

77. Jo Chung Cang v. Pacific Com- 
mercial Co., 45 Philippine 142; Har- 
vey Co., Ltd. v. Braden, (Tex. Civ. 
A.) 260 SW 655. 
nt mania members see supra § 

78. U. S.—In re Merrill, 17 F. Cas. 
No. 9,467, 12 Blatehf. 221. 

Ill.— Walker v. Wood, 170 Ill. 463, 
48 NE 919; Cummings y. Hayes, 100 
TRAY 346 

Mich.—Fox y. Graham, How. N. P. 


90. 

N. Y.—Hardt v. Levy, 72 Hun 225, 
25 NYS 248. 

Pa.—Blumenthal v. Whitaker, 170 
Pa. 309, 338 A 103; Reynolds v. Crevel- 
ing, 4 Pa. Dist. 419, 17 Pa. Co. 28; Sie- 
gel v. Wood, 3 Pa. Dist. 463, 15 Pa. 
Co. 40. 

S. C.—Spencer Optical Mfg. Co. v. 
Johnson, 53 S. C. 533, 31 SE 392. 

Ont.—Benedict v. Van Allen, 17 U. 
C2@» rss: 

Que.—Barry v. Hamel, 26 Que. Su- 
per. 265. 

Certificate see supra § 1022. 

Acknowledgment of certificate see 
supra § 1029. 

79. U. S.—McGinnis v. Farrelly, 27 
Fed. 33, 23 Blatchf. 465; In re Mer- 
rill; 174 Cas. No; 95467, 42 Bilateht. 
ee In re Thayer, 23 F. Cas. No. 13,- 

Colo.—Holliday v. Union Bag, etc., 
Co;,;, 3 Colo, 342: 


Tl. —Manhattan Brass Co. v. Allin, 
35 Dil. A. 336: 
Foster, 103 


Mass.—Haggerty  v. 
plees. 17; Pierce v. Bryant, 5 Allen 
N. Y.—Hotopp v. Huber, 160 N. Y. 
524, 55 NE 206; Kohler v. Lindenmeyr, 
129 N. Y. 498, 29 NE 957; Sharp v. 
Hutchinson, 100.N. Y. Doss 2 NE 500; 
Durant v. Abendroth, 69 N 148, 25 
AmR 158 [aff 41 N. Y. ete 531: 
Van Ingen v. Whitman, 62 N. Y. 513; 
Hartford Nat. Bank v. Beinecke, 80 
App. Div. 546, 80 NYS 8038; Jersey 
Citye Dirst Nat. Bank v. Huber, 103) 
Hun 80, 26 NYS 961; Hardt v. Levy, 
ie Hun 225, 25 NYS 248; Haviland 
Chace, 39 Barb. 283; Benedict, etc., 
Mfe. ‘Comvs Hutchinson, 53 N. Su- 
per. 486, 1 NYSt 234; Loomis v. Hoyt, 
52 WN. Y. Super. 287; Hennessey v. 
Harrelly, 13 Daly 468. 
Pa.—Blumenthal v. Whitaker, 170 
Vandike v. Ross- 


Ca OOO oS ome ARE Oats 
kam, 67 Pa. 330;, Richardson v. Hogg, 
Andrews v. Schott, 10 


Doe ae De 
Pa. 47; Reynolds v. Creveling, 4 Pa. 


[§ 1064 


tificate and affidavit,’ or as to publication of the 
certificate,®2 renders the intended special partner li- 
able as a general partner. 
partner is also subject to liability as a general part- 
ner where there is a failure to observe statutory re- 
quirements as to the firm name,** or sign,** or as 


The intended special 


Dist. 419} 1% Pa. Co: 283. ‘Siegel 7y- 
Wood, 3 Pa. Dist. 468, 15 Pa. Co. 40. 

Tenn.—Savage v. Carney, (Ch. A.) 
47 SW 571; Ussery v. Crusman, (Ch. 
A.) 47 SW 567. 

Ont.—Benedict v. Van Allen, 17 U. 
CG. Qn Bi -23435 Watts: vi Taft. LG: Were; 
Q. B. 256; Whittemore v. Macdonell, 
6 U. GC. <. P. 547; ‘Patterson vy. Hol- 
land, 7 Grant Ch. 

Que.—Barry v. Hamel, 26 Que. Su- 
per. 265. 

Consrapation see supra §§ 1023- 

7 


80. Hardt v. “Levy, 72 Hun 225, 
25.NYS 248; Blumenthal v. Whita- 
ker, 170, Pa..309, "33 A» 1037 Richard= 
son v...Hogg, 38 Pa. 153; Siegel v. 
Wood, 3 Pa. Dist. 463, 15 Pa. Co. 40; 
Spencer Optical Mfg. Co. v. Johnson, 
5S) She Ch, SOCer BS Sa eSr7. 

Affidavit see supra § 1028.- 

81. I1l.—Henkel v. Heyman, 91 Ill. 
96; Adam v. Musson, 37 Ill. A. 501. 
ie cba zuachoualte v. Thomas, 5 Rob. 

7 

Mass.—Hutchins v. Page, oon Mass. 
284, 90 NE 565, 134 AmSR 65 

N. Y.—Van Riper Vv. ee eee 
43 N. Y. 68; O’Connor v. Graff, 186 
App. Div. 116, 173 NYS 730 [aff 230 
N. Y¥. 552 mem, 130 NE 890 mem]; 
Loomis v. Hoyt, 52 N. Y. Super. 287. 

Va.—R. S. Oglesby Co., Ine, v. 
Lindsey, 112 Va. 767, 72 SE 672, Ann 
Cas1913B 913. 

Man. REE aE Mfg. Co. v. Geller, 
17 Man. 120. 

[a] Where a special partnership 
has several places of business in dif- 
ferent counties (1) a failure to file 
and record the certificate in each 
county subjects thaspecial partner to 
general liability for the obligation 
of the firm. In re Thayer, 23 F. Cas. 
No. 13,867; Van Riper v. Poppenhaus- 
en, 43 N. Y., 68; O’Connor v. Graff, 
186 App. Div. 116, 173 NYS 730 [aff 
230 N. Y. 552 mem, 130 NE 890 mem]; 
Loomis v. Hoyt, 52 N. Y. Super. 287. 
(2) This rule applies at least as far 
as concerns transactions in the coun- 
ty where a copy of the certificate was 
not filed. O’Connor v. Graff, supra. 
(3) Where business may be carried on 
see supra § 1038. 

Filing and recarding certificate and 
affidavit see supra § 1030. 

e . S.—In re Thayer, 23 F. Cas. 
No: 13,867. 


sie Tll.—Cummings v. Hayes, 100 Ill. A. 


Mass. —Hutchins v. Page, 204 Mass. 
284, oe NE 565, 134 AmSR 656 

N. Y.—Smith v. Argall, 6 Hill 479 
Late 3 Den. 435]. 


eee a v. Sanderlin, 119 N. 
Cr PR 25 SE 815 
Tex. —Thompson V; oschmitt; 6415: 


Tex. 53, 274 SW 554. 
, Publication of certificate see supra 

83. Hampden Bank vy. Morgan, 11 
F. Cas. No. 6,008; Andrews v. Schott, 
10, Paw: Metropolitan Nat. Bank v. 
Gruber, 14 Wkly NC. (Ban) 12: ..dio 
Chung Cang v. Pacific Commercial 
Co., 45 Philippine 142; Slingsby Mfg. 
Co. v. Geller, 17 Man. 120. 

[a] The Uniform Limited Partner- 
ship Act expressly provides that a 
limited partner whose name appears 
in Wa partnership shame contrary to 
the provisions of the act (see supra 
§ 1034) is liable as a general part- 
ner to partnership creditors who ex- 
tend credit to the partnership with- 
out actual knowledge that he is not a 
general partner. See statutory pro- 
visions. 

Firm name see supra § 1034. 

Effect of absence of express stat 
utory penalty see infra § 1071. 

84. Vandike v. Rosskam, 67 Pa, 
330; R..S. Oglesby Co., Inc., v. Lind- 


Fo: later cases, developments and changos in the law see cumulative Annotations, same title, page and note number. 


§§ 1064-1065] 


to the business which the firm is permitted by the 
statute to conduet,®® or as to the continuance or 
When the intended special 
partner’s liability for failure to comply with the 
statute once attaches, it continues against his estate 
Too, the special partner’s gen- 
eral liability for noncompliance with the statute has 
been held to continue for obligations ineurred by 
the firm after the expiration of the period for which 
but there is authority to the 
It has been held that a special partner 
is not lable as a general partner for failure to com- 
ply with the statute for obligations ineurred for a 
proposed limited partnership pending an attempt to 


renewal of the firm.’® 


after his death.’? 


it was organized ;** 
eontrary.®° 


complete such compliance.?° 


[§ 1065] (8) Effect of False Statements in the 
Certificate or in the Affidavit as to the Contribution. 
Under the express provisions of the statutes,®? false | 
statements in the certificate,’ or in the affidavit as 


Sey, 112-Va. 767, 72 SE 672, AnnCas 
1913B 913; Strange v. Thomas, 114 
Wis. 599, 91 NW 237. 
Firm sign see supra § 1035. 
Effect of absence of express stat- 
utory penalty see infra § 1071. 
85. McGehee v. Powell, 8 Ala. 827. 
What business may be carried on 
see supra § 1036. 
Alteration in business: 
In general see supra § 1037. 
Effect of upon special partner’s lia- 
bility to third persons see infra § 
1067 


86. Mass.—Durgin v. Colburn, 176 
Mass. 110, 57 NE 213. 
Mich.—Fox v. Graham, How. N. P. 


N. Y.—Columbia Bank v. Berolz- 
heimer, 33 App. Div. 235, 53 NYS 417. 

Pa.—Reitzel v. Whitaker, 170 Pa. 
306, 33 A 103; Fourth St. Nat. Bank v. 
Whitaker, 170 Pa. 297, 33 A 100; Had- 
dock v. Grinnell Mfg. Corp., 109 Pa. 
372, 1 A 174; Guillou v. Peterson, 89 
Pa. 163. 

Wis.—Strang v. Thomas, 114 Wis. 
599, 91 NW 237. 

{a] Failure to renew before the 
firm’s term expires renders the spe- 
cial partner liable as a general part- 
ner for obligations of the firm in- 
curred after the expiration of its 
term, although an attempt to renew 
is made some time after the expira- 
tion of the term. Columbia Bank v. 
Berolzheimer, 33 App. Div. 235, 53 
NYS 417. And see supra § 1041. 

[b] Failure to have renewal certi- 
fied, acknowledged, and recorded ren- 
ders special partners liable as gen- 
eral partners for obligations incurred 
after expiration of original firm. 
Strang v. Thomas, 114 Wis. 599, 91 
NW 237. 

Continuance or renewal see supra 
§§ 1040-1044. 

87. Hotopp v. Huber, 160 N. Y. 
524, 55 NE 206; Jersey City First 
Nat. Bank v. Huber, 75 Hun 80, 26 
NYS 961. 

{a] The Uniform Limited Partner- 
ship Act expressly provides that the 
estate of a deceased special partner 
shall be liable for all his liabilities 
as a special partner. See statutory 
provisions. 

88. Haviland v. Chace, 39 Barb. 
(N. Y.) 283. : 

Original term see supra § 1039. 

Effect of failure to comply with 
statute as creating general partner- 
ship for all purposes see supra § 1032. 

Effect of doing business after dis- 
solution see infra § 1091. 

89. Waters v. Harris, 60 N. Y. Su- 
per. 192, 17 NYS 370, 28 AbbNCas 89; 
Tilge v. Brooks, 124 Pa. 178, 16 A 
146, 2 LRA 796. 

905) Wiest, Point =hdy. -Assoc, y. 
Brown, 3 Edw. (N. Y.) 284. 

[a] Thus the intended _ special 
partner in a proposed limited part- 
nership to operate a steamboat cannot 
be held liable as general partners for 
failure to comply with the statute, 
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sons.?® 


papers.’ 


[47 C.J.] 1301 


to the contribution,?® render the intended special 
partner liable as a general partner for the firm’s 
obligations, although there is authority that the la- 
bility imposed by the statute for false statements is 
merely a statutory penalty,?* that it merely renders 
the special partner liable to creditors for the firm’s 
obligations,®® but that it does not make them gen- 
eral partners for all purposes, even as to third per- 
It has been held that the statements in 
these papers must be absolutely true.°? 
of the statements in the certificate and affidavit is 
tested as of the time of filing and recording these 
Statements in the certificate or affidavit, 
that the intended special partner’s contribution was 


The truth 


paid in cash when it was, under a construction of 


eral partner.* 


where the obligation for which it is 
sought to hold him liable (in this 
case a debt for the repair of the ves- 
sel) was incurred pending an unsuc- 
cessful attempt by the proposed gen- 
eral partner to comply with the stat- 
ute. West Point Fdy. Assoc. v. 
Brown, 3 Edw. (N. Y.) 284. 

Authority of general partner to 
bind special partners see supra § 1060. 

91. See statutory provisions. 

92. Colo.—Holliday v. Union Bag, 
ete, Cou, so: Colo, 342° 

T1l.—Wilson v. Bean, 33 Ill. A. 529. 

Md.—Lineweaver v. Slagle, 64 Md. 
465, 2 A 6938, 54 AmR 775. 

Mass.—Haggerty v. Foster, 103 
Mass. 17; Pierce y. Bryant, 5 Allen 
gu, 


N. Y.—Hotopp v. Huber, 160 N. Y. 
524, 55 NE 206; Durant v. Abendroth, 
69 N. Y. 148, 25 AmR 158 [aff 41 N. 
Y. Super. 53]; Jersey City First Nat. 
Bank v. Huber, 75 Hun 80, 26 NYS 
961; Haviland v. Chace, 39 Barb. 283; 
Maginn v. Lawrence, 45 N. Y. Super. 
235; Moorhead v. Seymour, 77 NYS 
£8905 Fulmer v. Abendroth, 2 NYSt 
123. 

S. C.—Spencer Optical Mfg. Co. v. 
Johnson, 53 S.C, 533, 31) SH1392: 

Ont.—Watts v. Taft, 16 U. C. Q. B. 
256; Whittemore v. Macdonell, 6 U. 
CLC By 540) Batterson v. Holland 
(i1Grante Che le 

Que.—Barry v. Hamel, 26 Que. Su- 
per. 265. 

Certificate see supra § 1022. 

93. U. S.—McGinnis v. Farrelly, 
27 Fed. 33, 23 Blatchf. 465. 

Md.—Lineweaver v. Slagle, 64 Md. 
465, 2 A 693, 54 AmR 775. 

Mass.—Pierce v. Bryant, 5 Allen 91. 

Minn.—In re Allen, 41 Minn. 430, 
43 NW 382. 

N. J.—Myers v. Edison Gen. Elec- 
tricNCo,, SONG ey Lebbsy Sor An069: 

N. Y.—Hotopp v. Huber, 160 N. Y. 
524, 55 NE 206; Kohier v. Linden- 
meyr, 129 N. Y. 498, 29 NE 957; Du- 
rant v. Abendroth, 69 N. Y. 148, 25 
AmR 158 [aff 41 N. Y. Super. 53]; 
Van Ingen vs) Whitman; (62 NN. Yu 513, 
Hartford Nat. Bank v. Beinecke, 84 
App. Div. 546, 80 NYS 808; Jersey 
City First Nat. Bank vy. Huber, 75 
Hun 80, 26 NYS 961; Haviland v. 
Chace, 39 Barb. 283; Loomis v. Hoyt, 
52 N. Y. Super. 287; Maginn v. Law- 
rence, 45 N. Y. Super. 235; Moorhead 
v. Seymour, 77 NYS 1050; Van Dol- 
sen v. Abendroth, 17 NYCityCt 469 
Dea Bak 1 Ss OOS) SikCie Ge Bee 4b, eal: 

S. C.—Spencer Optical Mfg. Co. v. 
JONNSON, Mos oS. O. doe oko) 392. 

Affidavit as to contribution see su- 
pra s 10238, 

94. Van Dolsen v. Abendroth, 1 NY 
CityCt 469 [aff 131 U. S. 66, 9 SCt 619, 
33 Ln ed, 67/]. 

95. Durant v. Abendroth, 97 N. Y. 
132 [rev 48 N. Y. Super. 554]; Van 
Dolsen v. Abendroth, 1 NYCityCt 469 
[ati 131 GUS, 665) 9=SCt 619) 83° 1. ed. 
57]; Savage v. Carney, (Tenn. Ch. 


the statute, not actually paid in good faith®® at the 
time these papers are filed for record, are false, and 
render the intended special partner lable as a gen- 
The statements in the certificate or 


A.) 47 SW 571; Ussery v. Crusman, 
(Tenn. Ch. A.) 47 SW 567. 

96. Van Dolsen v. Abendroth, 1 NY 
CityCt 469 [aff 131 U. S. 66, 9 SCt 619, 
33 Li ed. 57]. 

Effect of failure to comply with 
statute upon relation between part- 
mers see supra § 1032. ‘ 

97. Durant v. Abendroth, 69 N. Y. 
148, 25 AmR 158 [aff 41 N. Y. Super. 


Dene 
98. Piérce. v.» -Bryant;. 5 Adlen 
(Mass.) 91; Myers v. Edison Gen. 


Mleetric'Co:, 59 IN. J. es 53735 AC or 
White v. Hiseman, 134 N. Y. 101, 31 
NE 276, 28 AbbNCas 363; Durant v. 
Abendroth, 97 N. Y. 132 [rev 48 N. Y. 
Super. 554]; Durant v. Abendroth, 69 
N. Y. 148, 25 AmR 158 [aff 41 N. Y. 
Super. 53]; Van Ingen v. Whitman, 
62 N. Y. 513; La Montagne v. New 
York Bank, 94 App. Div. 219, 88 NYS 
21 [mod on other grounds 183 N. Y. 
173, 76 NE 33]; Hartford Nat. Bank 
v. Beinecke, 80 App. Div. 546, 80 NYS 
803; Manhattan Co. v. Colgate, 13 
Daly 544, 1 NYSt 615; Fulmer v. Ab- 
endroth, 2 NYSt 123; Ropes v. Col- 
gate, 17 AbbNCas (N. Y.) 136. 

99. See cases infra this note. 

[a] Good faith—(1) “In consid- 
ering the good faith of the partners 
to such a transaction, their acts, both 
the relation to the payment and their 
subsequent transactions with the spe- 
cial partnership, are to be considered, 
and if it appears that the contribution 
of special capital was not actually 
and in good faith paid in cash, then 
the special partners are liable as gen- 
eral partners.’ Hartford Nat. Bank 
v. Beinecke, 80 App. Div. 546, 554, 80 
NYS 803. (2) “The payment could 
not be upheld as one made in good 
faith Eywilvene is 2 eet nien s or) etiam 
weuld have had only the sight of mon- 
ey but no continued possession, nor 
any benefit from it.’ Manhattan Co. 
ee LOOMING YN a3 Sas SS ae uN GE 
rehome mes of payment see supra § 

1. U. S.—McGinnis v. Farrelly, 27 
Fed. 33, 23 Blatchf. 465. ; 

Mass.—Haggerty v. 


Foster, 103 
Mass. 17; 
91 


Pierce v. Bryant, 5 Allen 


N. J.—Myers v. Edison Gen. Elec- 
rics Commo QeNel dain loa oom AaeT Gos 

N. Y.—Durant v. Abendroth, 97 N. 
Y. 132, [rev 48 N. Y. Super. : 
Durant v. Abendroth, 69 N. Y. 148, 25 
AmR 158 [aff 41 N. Y. Super. 53]; 
Van Ingen v. Whitman, 62 N. Y. 513; 
Hartford Nat. Bank v. Beinecke, 80 


App. Div. 546, 80 NYS 803; Fulmer 
VouXMbendroth, 25 NivSt 123. 
Ont.—Watts v. Taft, 16 U. @ 


B. 256; Whittemore y. Macdonell, 6 
1Bi5 (On Oy Tee ae tet 

“The certificate and affidavit speak 
as of the day of their date. They are 
not promissory, but state what had@ 
then been done. Unless therefore the 
capital had on that day been actually 
paid in cash, the statements cannot 


1302 [47 C.J.] 
affidavit need not be true when these papers are ex- 
ecuted;? where at the time of the filing and record- 
ing of these papers the payment has actually and in 


good faith® been made in eash or in a medium con- | 


sidered as equivalent to cash, statements that the 
payment was made in cash are not considered false,* 
regardless of the source of the special partner’s con- 
tribution,® unless the transaction is considered a 
mere contrivance to evade the statute.° The general 
partner’s disposition of the contribution after it has 
been paid does not affect the truth of these state- 
ments,’ unless such disposition is considered part of 
a contrivance to evade the statute, in which case the 
statements are considered to be false.6 Where the 
statute permits a contribution in cash or property,° 
statements in the certificate or affidavit that the con- 
tribution was made in cash, when it was in fact made 
in. property,°® or that the contribution was in prop- 
erty of a specified value, when in fact the special 
partner was merely credited with the sums due him 
out of the assets of an old firm out of which a new 
one was organized,1! are false and render the special 
partner liable as a general partner for the firm’s 
obligations.1? A statement that the special capital 
was contributed by a person named as a special part- 
ner, when in fact part of it was advanced by “an- 
other, is false and renders all persons interested 
liable as general partners.1* False statements in the 
certificate as to the rights of the general partners or 
as to their contribution to the firm capital have been 
held to be mere surplusage, and not to affect the 


be said to be true. . The statute 
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Hogg v. Orgill, 34 


4 


£§§ 1065-1066 


liability of the special partner as a general partner.** 
When the intended special partner’s liability for 
false statements in the certificate or affidavit once 
attaches, it continues after the adjudication of the 
general partners as bankrupts,’® after the discharge 
of the general partners in bankruptey,?® and against 
his estate for obligations incurred even after his 
death where he has directed by will thatethe amotnt 
he invested should remain in the business.17 The 
statutory provisions for the special partners’ general 
liability for false statements in the certificate or 
affidavit!’ have been held to apply only to such 
papers as are involved in the original formation of 
the firm,t® and not to apply to proceedings for its 
renewal or continuance ;?° but eae is authority to 
the contrary.*+ 

The Uniform Limited Partierahin Act expressly 
provides that, if the certificate contains a false state- 
ment, one who suffers loss by reliance on such state- 
ment may hold lable any party to the certificate 
who knew the statement to be false: (1) At the 
time he signed the certificate. (2) Subsequently, but. 
within a sufficient time before the statement was re- 
lied upon to enable him to cancel or amend the cer- 


| .tifieate, or to file a petition for its cancellation or 
’ amendment.” 


Under this provision, the special 
partner is not liable generally for the firm’s obliga- 
tions where it is not shown that any ereditors suf- 
fered loss by reliance upon any allegedly false state- 
ments in the certificate.” 

[§ 1066] (4) Effect of Taking Part in Manage- 


Corns Wilson v. Bean, 33 


peremptorily requires an affidavit that 
the capital has been actually paid in 
cash, and withholds its protection 
from the special partner if the affida- 
vit be not true. The object of this 
provision is to secure certainty, and 
to prevent equivocal transactions in 
the formation of these partnerships.” 
Durant vy. Abendroth, 69 N. Y. 148, 152, 
25 AmR 158. 

HN ee for contribution see supra § 

2. White v. Eiseman, 134 N. Y. 
101, 103, 31 NE 276, 28 AbbNCas 363; 
Manhattan Co. v. Colgate, 13 Daly 
544, 546, 1 NYS 615; Ropes v. Col- 
gate, 17 AbbNCas (N. Y.) 136. 

“That provision . [that any 
false statement in the certificate or 
affidavit shall render all the partners 
equally liable] was not designed as 
a trap to catch the innocent and un- 
wary, but as a bar to shut out the dis- 
honest and fraudulent.” White v. 
Eiseman, supra. 

“Until [the certificate is] made its 
truth and falsity is not to be tested 
by the state of facts existing at the 
time that any one of the parties signs 
or acknowledges, nor at any time be- 
fore all the parties have signed and 
acknowledged.” Manhattan Co. v. 
Colgate, Supra. 

3. See cases infra this note. 

[a] Good faith.—‘“‘The good faith 
required by the statute, exists where 
there are no intents and no purposes 
on the part of the special partner, of 
making the apparent payment and the 
apparent devotion of the special capi- 
tal to the business any otherwise 
than real, actual or absolute.” Law- 
rence v. Merrifield, 42 N. Y. Super. 36, 
41 {aff 73 N. Y. 590 mem]. 

4. White v. Hiseman, 134 N. Y. 101, 
31 NE 276, 28 AbbNCas 363; Patter- 
son v. Youngs, 154 App. Div. 536, 139 
NYS 670 [rev 72 Misc. 91, 129 NYS 
673]; La Montagne v. New York 
Bank, 94 App. Div. 219, 88 NYS 21 
{mod on other grounds 183 N. Y. 173, 
76 N. E. 33]; Manhattan Co. v. Col- 
gate, 13 Daly 544, 1 NYSt 615; Metro- 
politan Nat. Bank v. Palmer, 9 NYS 
239; Ropes v. Colgate, 17 AbbNCas 


(N. ne 136, 143; 
Pa. 34 

Che truth of the statements con- 
tained in the certificate is to be de- 
termined . - at the time of its 
being filed. 4 If true at the in- 
stant of filing, there, is no liability, 
because, being. true at the instant of 
the creation of the limited partner- 
ship, they fulfill the purpose for 
which the law was enacted.”, White 
v. Eiseman, 134 N. Y. 101, 105, 31 NE 
276, 28 AbbNCas 363 [quot Ropes vy. 
Colgate, supra]. 

Konaoer of payment see supra § 
‘boeue for contribution see supra § 

oO. 

5. In re Rasmussen, 287 Fed. 860 
[certiorari den sub nom. Graham vy. 
Firth, 262 U. S. 753 mem, 43 SCt 701 
mem, 67 L. ed. 1216 mem]; Webster 
v. Lanum, 137 Fed. 376, 70 CCA 56; 
Crehan v. Megargel, 234 N. Y. 67, 136 
NE 296; Lawrence v. Merrifield, 42 
N?2y YouSuper? 36 aff -73°oN: ¥. 690 
mene; Seibert v. Bakewell,’ 87 Pa. 
50 

Source of special partner’s contri- 
bution see supra § 1026. 

6. Moorehead v. Seymour, 77 NYS 
1050; Bulkley v. Marks, 15 AbbPr 
(N. Y.) 454, 24 HowPr 455. 

Contrivance to evade statute see 
supra § 1024 text and note 24. 

7. Anderson v. Stone, 24 Ill. A. 
342; La Montagne v. New York Bank, 
94 App. Div. 219, 88 NYS 21 [mod on 
other grounds 183 N. Y. 173, 76 NE 
33]; Metropolitan Nat. Bank v. Palm- 
er, 9 NYS 239; Ropes v. Colgate, 17 
AbbNCas (N. Y.) 1386; Seibert v. 
Bakewell, 87 Pa. 506. 

Disposition of contribution see su- 
pra § 1027. 

8. Lineweaver v. Slagle, 
465, 2 A 698, 54 AmR 775; Hartford 
Nat. Bank v. Beinecke, 80 App. Div. 
546, 80 NYS 803; Loomis v. Hoyt, 52 
N. Y. Super. 287; Moorhead v. Sey- 
mour, 77 NYS 1050. 

Contrivance to evade statute see 
supra § 1024 text and note 24. 

Medium of contribution see su- 
pra § 1024. 


10. Holliday v. Union Bag, ete, 


64 Mad.. 


Gore. 342; 

Tll. A. 529. 

11. Wilson v, Bean, supra. 

a2 See case supra notes 10, 11. 
Bulkley v. Marks, 15 AbbPr 

a Sy) 454, 24 HowPr 455. 

Who are general partners liable for 
failure to comply with statute see in- 
fra § 1069. 

14. Selden v. Hall, 21 Mo. A. 452. 

15. Abendroth y. Van Dolsen, 131 
Un-S. 66) 9 SCt 619, 334i" ed. by) Latt 
NYCityCt 469]; Durant v. Abendroth,. 
97 N. Y. 132 [rev 48 N. Y. Super. 554]. 

16. Abendroth v. Van Dolsen, 131 


Ur S266 I SCUr6 LO 33) Te edom asics 


1 NYCityCt 469]; Durant v. Aben- 
aroth wot Nee 132 [rev 48 N. Y. Su- 
per. 554]. 


Effect of discharge of partner in. 
bankruptcy generally see Bankrupt-. 


ey §§ 704-731. 

17. Savage v. Carney, 
A.) 47 SW 571; 
(Tenn. Ch. A.) 47 SW 567. 


(Tenn. Ch. 


Effect of death of special partner 


see supra § 1058. 


anes See supra text and notes 91-- 
19. Hogan v. Hadzsits, 113 Mich. 
568, 71 NW 1092; Fifth Ave. Bank v. 


Colgate, 120 N. Y. 381, 24 NE 
LRA 712. 

20. Hogan v. Hadzsits, 113 Mich. 
568, 71 NW 1092; Fifth Ave. Bank v. 


Colgate, -120 N. Y. 381, 24 NE 799,. 8. 


LRA 712; Ropes v. 
AbbNCas (N. Y.) 136. 

Renewal or continuance see supra 
§§ 1040-1044. 
- 21. Reitzel v. Whitaker, 170 Pa. 
306, 338 A 103; Fourth St. Nat. Bank 
Vv. Whitaker, 170 Pa. 290,8 OS, Ay LOO 


Colgate, 17 


Haddock v. Re nee Mfg. Corp., 109» 


Pa. 872, 1 A 
22. See statutory provisions. 
Amendment of certificate see supra 


§ 10338 

23. Giles vy. Vette, 263 U.S.558, 
serine 157, 68 L. ed. 441 [aff 281 Fed. 
: [al Thus, where others than the 
two persons named as limited part- 


ners in a limited partnership cer- 
tificate contributed capital to the 
firm under a trust agreement, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Ussery v. Crusman,. 


799, 8 


§ 1066] 


ment of Business. Under the express provisions of 
the statutes?* the special partner is liable as a gen- 
eral partner for the firm’s obligations if he takes 
part in the management of the firm’s business,?° and 
his abstinence from participation in fact or in name, 
in the transaction of the business of the firm, js 
essential to his exemption from liability for the 
debts of the firm.?° Whether the special partner has 
participated in the management is to be determined 
by whether he has exercised a controlling power in 
the firm’s transactions.** Thus the special partner 
takes part in the management of the business and 
is liable generally for the firm’s obligations where 
the business of the firm is in fact carried on by a 
board of directors chosen by the special partners ;7* 
where, by the terms of the contract between the par- 
ties, an appointee of the special partner becomes the 
directing manager of the firm;?° where he purchases 
the entire property of the firm, taking title in him- 
self and then carries on the business in his own name 
and for his own exclusive benefit;*° or where he 
makes or is a party to a contract with creditors 
of an insolvent firm in regard to the disposal of the 
firm’s assets in payment of the firm’s debts.*? The 
liability thus imposed by the statutes is not confined 
to transactions entered into by the firm after the 
special partner has taken part in the management,’ 
but extends to all the obligations of the firm from 
the beginning of its existence as a limited partner- 
ship,*?? and this general liability continues for obliga- 


tions incurred by the firm after the special partner 
through the limited partners named, | Bowes, 
the contention of firm creditors that 


the certificate filed, in failing to dis-| (Ont.) 156; 
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Li WA Ce Qe xB? 
Hutchison v. Bowes, 15. U. -Cr.Q., B 
Bowes v. Holland, 14 


f 
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has ceased to take part in the firm’s management.** 
The interference contemplated by the statutory pro- 
vision is with regard to an existing limited partner- 
ship;®*> a special partner cannot take part in the 
management of a firm after it has ceased to exist.*® 
Accordingly a special partner is not subject to gen- 
eral liability for taking part in the management of 
the firm because he settles its affairs after dissolu- 
tion.*? The fact that title to property purchased by 
the firm is taken in the names of all the partners 
does not of itself amount to participation in the 
management by the special partner,** and he is not 
subject to general liability for the firm’s obligations 
because of such fact alone,*?® in the absence of an 
intention to violate the statute, or knowledge or 
consent of a violation by the special partner.*® The 
special partner does not take part in the manage- 
ment of the firm’s business and does not subject him- 
self to general liability because he advises the gen- 
eral partners as to the conduct of the firm’s busi- 
ness;*+ or because of a single consultation with a 
general partner and a recommendation of the firm 
to third persons;*” or because he does an occasional 
act or errand for the firm;*® or because he examines 
the books of the firm in order to see the condition of 
its affairs;++ or because he has business transac- 
tions with the firm as a third person;*> or because 
he brings an action for the dissolution of the firm 
and the preservation of the capital stock of the 
firm for creditors, in which action he is appointed 
receiver for the firm.*® 

(Ont.) 280; 35. Outcalt v. Burnet, 1 Handy 


404, 12 Oh. Dec. (Reprint) 207; Law- 


U.| son v. Wilmer, 3 Phila. (Pa.) 122. 


close the names of all the limited|C. Q. B. (Ont.) 316; Whittemore v. 36. Outcalt v. Burnet, 1 Handy 
partners or the amount of their con-| Macdonell, 6 U. C. C. P. (Ont.) 547. | 404, 12 Oh. Dec. (Reprint) 207; Law- 
tributions, was false, and the special {a] Sending orders for free pas-| son v. Wilmer, 3 Phila. (Pa.) 122. 
partners consequently subject to| sage on the boats of a limited part- 37. Outcalt v. Burnet, 1 Handy 
general liability was not sustainable, | nership organized to operate steam- | 404, 12 Oh. Dec. (Reprint) 207; Law- 
where no creditor was shown to have] boats, and ordering the painting of | son v. Wilmer, 3 Phila. (Pa.) 122. 


suffered loss by reliance 6n any state- 
ment in the certificate. Giles v. Vette, 
2639 Us.S.°558, 44 SCt 157,68 ed: 
441 [aff 281 Fed. 928]. 

Who are subject to statutory pro- 
visions for general liability see infra 
§ 1069. 

24. 

B52 
man, 

N 


See statutory provisions. 
Mass.—Farnsworth v. Board- 
131 Mass. 115. 

[a ¥.— Canandaigua Hirst... (Nat. 
Bank v. Whitney, 4 Lans. 34 [aff 53 
N. Y. 627 mem]. 

Pa.—Richardson v. Hogg, 38 Pa. 
ae: 

Wis.—Strang v. Thomas, 114 Wis. 
599, 91 NW 237. 

Ont.—Patterson v. Holland, 7 Grant 
Ch. 1; Davis v. Bowes, 15 U. C. Q. B. 
280; Hutchison v. Bowes, 15 U. C. Q. 
B. 156; Bowes v. Holland, 14 U. C. 
q@. B. 316; Whittemore v. Macdonell, 
ChU.G. Coby OAK. 

[a] In Porto Rico, where, under 
the provisions of the code of com- 
merce, a special partner who inter- 
feres unduly in the firm’s affairs sub- 
jects himself to liability as a general 
partner, a special partner who man- 
ages the business, who buys and sells 
goods for the firm, and who is in fact 
the managing and dominating person 
therein, is, under the law, liable for 
the firm’s obligations in solido as a 
general partner. In re Hernaiz, 3 
Porto Rico Fed. 202, 4 Porto Rico 
Fed. 190. 

Powers of special partner in man- 
agement of business see supra § 
1048. 

Special partner’s relation to third 
persons in general see supra § 1062. 

26. Locke v. Lewis, 124 Mass. 1, 
26 AmR 631. 


27. See cases supra note 25; and 
infra notes/28—-31. 
28. Strang v. Thomas, 114 Wis. 


599, 91 NW 237; Patterson v. Hol- 


one of the firm’s boats by a board of 
special partners ostensibly formed 
to advise the general partner, com- 
bined with factual controlling direc- 
tion and operation by the board of the 
firm’s business througth a former 
agent or clerk of the general partner 
during his absence in another country, 
amounts to interference in the man- 
agement of the firm and renders the 
special partners generally liable un- 
der the statute. Davis v. Bowes, 15 
Uk. C.5Q> Be Ont.) (280:, Hutchison, vy: 
Bowes; Lb SUinCo Qn) B.S (Ont) 156; 
Bowes v. Holland, \14 U. C. RBS 
(Ont.) 316; Whittemore v. Macdonell, 
6s FEC Pa(Ont.) Roa: 


tee Richardson v. Hogg, 38 Pa. 
[a] Tllustration.—Where, by the 


terms of the contract between the 
parties, embodied in the certificate, 
the special partner’s son is to keep 
the books of the firm, is to exercise 
a general supervision over the whole 
business, and the general partner is 
to sign no note or check without the 
knowledge and approval of the spe- 
cial partner’s son, the special part- 
ner in effect is the directing manager 
of the firm, takes part in the manage- 
ment of the business and is liable for 
the firm’s obligations as a general 


Peete: Richardson v. Hogg, 38 Pa. 
Dio. 
30. Canandaigua First Nat. Bank 


v. Whitney, 4 Lans. 34 [aff 53 N. Y. 
627 mem]. 

31. Farnsworth v. Boardman, 131 
Mass. 115. 

Insolvency see infra §§ 1075-1078. 

32. Canandaigua First Nat. Bank 
v. Whitney, 4 Lans. 34 [aff 53 N. Y. 
627 mem]. 

33. Canandaigua First Nat. Bank 
v. Whitney, supra. 

Original term see supra § 1039. 

34. Hutchison v. Bowes, 15 U. C. 


jand, 7 Grant Ch. (Ont.) 1; Davis v -Q. B. (Ont.) 156. 


Pi 
# 


Dissolution see infra §§ 1090-1094. 


38. Madison County Bank  v. 
Gould, 5 Hill (N. Y.) 309. 

39. Madison County Bank Vv. 
Gould, supra. 

40. Necessity of intention or 


knowledge by special partner of vio- 
lation of statute see infra § 1070. 

41. Lewis v. Graham, 4 AbbPr (N. 
YO LOS. 

[a] Right to advise as “doing 
business” for purposes of taxation. 
—A foreign corporation which is a 
special partner in a limited partner- 
ship, and which is permitted by the 
statute to advise in the conduct of 
the firm’s business, is “doing busi- 
ness” within the jurisdiction where 
the firm is organized, and is subject 
to taxation there under a statute tax- 
ing corporations doing business with- 
in the jurisdiction. Peo. v. Roberts, 
11 App. Div. 310, 42 NYS 502 [aff 152° 
N. Y. 59, 46 NE 161, 36 LRA 756]. 

What is doing business by foreign 
corporation within jurisdiction gener- 
ally see Corporations §§ 3976-3999. 

Powers of general partner in man- 
agement of firm’s business see supra 
§§ 1046, 1060. 


een Ulman vy. Briggs, 32 La. Ann. 
yam McKnight v. Ratcliff, 44 Pa. 
44. Cropper v. Illinois Sewing 


Mach. Co., 100 Miss. 127, 54 S 849, 

Rights of special partner in gen- 
eral see supra §§ 1047-1053. 

45. Rayne v. Terrell, 33 La. Ann. 
812; Lewis v. Graham, 4 AbbPr (N. 
bbs 106; McKnight v. Ratcliff, 44 Pa. 

Loans and other transactions with 
ries by special partner see supra § 

46. Continental Natisk Bank save 
Strauss, 137 N. Y. 148, 32 NE 1066. 

Dissolution see infra §§ 1990-1094. 
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The Uniform Limited Partnership Act expressly 
provides that the special partner shall become liable 
as a general partner if he takes part in the control 
of the business.*7 

[§ 1067] (5) Effect of Alteration in Capital, 
Members, Business. Under the express provisions of 
the statutes,*® the special partner is subject to gen- 
eral liability for the firm’s obligations incurred after 
there has been an alteration in the firm’s capital,*® 
business,°® or members.°? An alteration in the firm’s 
capital or members, alone, and not accompanied by 
carrying on the business of the firm after such an 
alteration, serves merely to dissolve the firm;°? such 
an alteration makes no change in the liabilities of 
the special partner,®* and does not operate retroac- 
tively to subject the special partner to general lia- 
bility from the beginning.®* There is authority that, 
in the absence of an intention by the special part- 
ner to violate the statute, or knowledge of or consent 
to, such violation, he is not generally hable for the 
firm’s debts because of alterations in the firm’s busi- 
negs.°° 

[§ 1068] (6) Effect of Withdrawal or Reduction 
of Special Partner’s Contribution. Depending upon 
the provisions of particular statutes,°® the special 
partner has been held subject to general liability for 
the firm’s obligations if his contribution to the firm 
is withdrawn or reduced,°** or his liability has been 
held to restore the amount withdrawn,°*® or he has 
been held subject both to lability as a general part- 
ner, and to restore the money withdrawn.°® The 
special partner has been held subject to the liability 
imposed by the statute only if the withdrawal takes 
place during the continuance of the firm;°®° but there 
is authority that the special partner is liable to re- 
store the sums he withdraws from an insolvent firm 
after dissolution,®! although it has also been held 


that, if such withdrawal takes place after the ter- 
47. See statutory provisions. 25 NYS 248; 
48. See statutory provisions. Pay Ate 
49. Beers v. Reynolds, 11 N. Y.|ner purchases the 
oi Lafiy 12 Barb. 288i: Bulkley. v. 
Dingman, 11 Barb. (N. Deo 
{a] Illustrations.—(1) The spe- 


cial partner’s sale of his interest to 
the general partner who gives the] Fo 


¢ x v. Graham, 
former a chattel mortgage in the] 90. 
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Andrews v. Schott, 10 
(2) Where the general part- 


of the special partners without a re- 
newal of the firm as newly consti- 
tuted, the alteration being expressly 
declared a Esso of the firm. 

ow. 


£§§ 1066-1069 


mination of the firm, the special partner’s liability 
depends upon the exhaustion of the creditor’s reme- 
dies against the general partners.°? A withdrawal of 
the firm capital results when the special partner 
takes title to firm property jointly with the gen- 
eral partners,®* or where there is a confession of 
judgment by the general partners of notes issued in 
the firm name in the assumption of debts created by 
the special partner in procuring his contribution.®* 
The mere giving of notes in the firm name, payable 
at a future time, by the general partner to the special 
partner, with a view of purchasing his interest, is not 
a withdrawal or reduction of capital;®* nor is there 
a withdrawal where, at the end of the original term,®® 
the special partner leaves his capital and all the 
assets of the ‘firm in the hands ofthe general part- 
ners on their agreement to pay him the amount of 
his interest in the firm;°* nor where the special part- 
ner borrowed money from the firm which he actually 
repaid with interest.°® The receipt of interest by the 
special partner on his contribution is not a with- 
drawal of capital in the absence of a reduction of 
the amount thereof below the sum stated in the cer- 
tificate.°® There is authority that, in the absence 


of an intention by the special partner to violate the 


statute, or knowledge of, or consent to, such violation, 
he is not subject to general lability because of with- 
drawal or reduction of the capital;7° the special part- 
ner is liable only to restore the amount he receives 
where an unintentional reduction of capital results 
from the payment to him of interest or dividends on 
his contribution.*+ 

Failure to form limited partnership. The rule 
against withdrawal or reduction of capital has no ap- 
plication where the statute has not been complied 
with and no limited partnership formed.7? 

[§ 1069] (7) Who Are Subject to Statutory Pro- 
visions for General Liability. Where the statute 


Md.—Baltimore City Safe Deposit, 

ete.,; Co. v.-Cahny LO 2a Md y 530), 620 A 
interest of’ one] 819. 2 

Mass.—Farnsworth  v. 
131 Mass. 115; 
Mass. 291. 

N. Y.—Fuhrmann v. Von Pustau, 
126 App. Div. 629% 111 NYS 34. 


Boardman, 
Snyder v. Leland, 127 


INGE. eOMieh) 


firm property to secure the purchase 
price amounts to an alteration of the 
capital of the firm and renders the 
special partner liable for firm obli- 
gations incurred after such altera- 
tion. Beers v. Reynolds, 11 N. Y. 
97 [aff 12 Barb. 288]. (2) The gen- 
eral partner’s sale of his interest to 
the special partner subjects: the spe- 
cial partner to general liability for 
the firm’s obligations. Bulkley v. 
Dingman, 11 Barb. (N. Y.) 289. 

{b] What is not an alteration.— 
An agreement of dissolution, without 
the withdrawal of capital, is only a 
legal dissolution and is not an altera- 


tion. Lachaise v. Marks, 4 HE. D. 
Smith (CN. YY.) 610° 
Dissolution see infra §§ 1090-1094. 


50. See Guillou v. Peterson, 89 Pa. 
163 (decision, not based on statute, 
holding special partner liable gener- 
ally for firm’s obligations after busi- 
ness of firm, is changed). 

What is alteration in business see 
supra § 1037. 

Necessity of intention or knowledge 
of special partner as to violation of 
statute see infra § 1070. 

51. Fox v. Graham, How. N. P. 
(Mich.) 90; Hardt v. Levy, 72 Hun 
225, 25 NYS 248; Andrews v. Schott, 
LO) Pan. 475 

{a] An alteration in the members 
of the firm results: (1) Upon the en- 
try of a third person as a general 
partner. Hardt v. Levy, 72 Hun 225, 


Renewal or continuance see supra 
§§ 1040-1044. 

Dissolution see infra §§ 1090-1094. 

Alteration in members see supra 
§§ 1056-1058. 
ved Dissolution see infra §§ 1090- 

53. See Perth Amboy Mfg. Co. v. 
Condit, 21 N. J. Li 659 (holding that 
only the partnership carried on after 
an alteration of members is to be 


deemed a general partnership, and 
that the alteration does not affect 
firm transactions prior thereto); La- 


chaise v. Marks, 4 E. D. Smith (N. 
Y.) 610 (dictum on assumption that 
there was an alteration, holding be- 
ing that there was not. See supra 
note 49 [b]). 

54. See Lachaise v. Marks, supra 
(dictum on assumption that there 
was an alteration, holding being that 
there was not. See supra note 49 


[b]). 
55. See infra § 1070. 
56. See statutory provisions. 


57. Coffins’ App., 
14 WklyNC 140]. 

Withdrawal of contribution gener- 
ally see supra § 1052. 

58. U. S—Hampden Bank v. Mor- 
gan, 11 F. Cas. No. 6,008; Wilkins v. 
Davis, 29 Ey Cas: No, 17664) 2° Low- 
ell 511. 

La.—La Chomette v. Thomas, 1 La, 
Ann. 120. 


106 Pa. 280 [rev 


59. Bell-v:. Merrifield, 28 Hun (N. 
ey) ead!) 
60. Fuhrmann vy. Von Pustau, 126 
App. Div. 629, 111 NYS 34. 
61. See infra § 1092. 
62. See infra § 1094. 
63. Madison County 
Gould, 5 Hill GN.-Y¥:) 309. 


Bank Vv. 


64. Coffin’s App., 106 Pa. 280. 

65. Lachaise v. Marks, 4 E. D. 
Smith (N. Y.) 610. 

66. Original term see supra § 
1039. 

67. George v. Carpenter, 73 Hun 


221, 25 NYS 1086 [aff 147 N. Y. 686 
mem, 42 NE 723 mem]. 

68. Hogg yv. Orgill, 34 Pa. 344. 

69. Hogan v. Hadzsits, 113 Mich. 
568, 71 NW 1092 

Compensation “of special partner 
see supra § 1050. 

70. See infra § 1070. 

71. Lachaise v. Marks, 
Smith (N. Y.) 610. », 

72. Purdy v. Lacdéck, 6 Pa. 490. 

[a] Illustration.—A judgment con- 
fessed by a general partner to an in- 
tended special partner ina firm which 
failed of being formed as a limited 
partnership because of noncompli- 
ance with the statute cannot be at- 
tacked as a withdrawal of capital by 
a creditor of the general partner, the 
rules as to limited partnerships not 
being applicable. Purdy v. Lacock, 
6 Pa. 490. 


AE): Ds 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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provides that the persons interested in the firm shall 
be liable as general partners for false statements 1n 


_the certificate or in the affidavit as to the contribu- 


tion,** only those persons who are named as parties 
to the limited partnership agreement embodied in the 
certificate, who contribute to the firm eapital in 
their own names, and who thus establish their re- 
lationship with the firm are such “persons interested,” 
subject to liability for false statements.‘* Hence, 
persons who furnish money to a special partner, to be 
contributed by him to the firm capital, under an 
agreement making him a trustee for the contributors, 
are not “persons interested” within the meaning otf 
that term as used in the statutory provision,‘® even 
though such a trust agreement be considered invalid 
as a trust,’® since such persons do not contribute 
capital in the manner, under the conditions, and 
with the results, contemplated by the statute as 
necessary to establish the status of a special part- 
ner.*7? Still, a person who advances part of the 
money contributed by the special partner to the firm 
capital under an agreement to share proportionately 
in the latter’s earnings from the venture, and who 
is by an express provision in the certificate invited 
to examine into the business affairs of the firm, is a 
“Herson interested” in the firm and hable generally 
for false statements in the organization papers.*® 
One who purchases the interest of a special partner 
in a firm in which all the members are generally liable 
for the firm’s obligations due to a failure to comply 
with the statute is subject to the general liability 
thus imposed by the statute, even if he did not in- 
tend to become a general partner;*® but a mere 
creditor of the firm, as distinguished from a special 
partner as such cannot be held lable under such 
provisions,*® and an estate is not subject to the 
general liability imposed by the statute for failure 
to comply therewith when the administratrix acted 
unreasonably and without authority in entering an 
agreement to-become a special partner.*+ One whe 
is ind -ced to become a special partner by the fraud 
of the general partner and who upon discovery of 

73. See statutory provisions. 

74. Crehan v. Megargel, 234 N. Y 
67, 79, 186 NE 296. 

75. Crehan v. Megargel, supra. 

*‘The trust is an insurmountable [a] 


barrier raised between them [the 
beneficiaries] and the partnership 


SL.) “In. “re 
DomLR 745. 
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Relation distinguished from “loan” 
see supra § 1011. j 
Butruille, 


“As to whether or not the ad- 
ministratrix, in her personal capac- 
ity, became a general partner as a 
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the fraud rescinds the agreement is nevertheless 
liable generally under the statute for failure to 
comply with its provisions, for the firm’s obligations 
incurred before such rescission.*? 

The Uniform Limited Partnership Act’s provi- 
sions for liability for false statements in the cer- 


‘tifieate’* impose no general liability for allegedly 


false statements in the certificate upon persons who 
contribute to the firm through the special partners 
under a trust agreement making the special partners 
trustees for the. contributors where it is not shown 
that creditors suffered loss by reliance upon such 
statements.** - 

[§ 1070] (8) Necessity of Intention or Knowledge 
of Special Partner as to Failure To Comply with 
Statute. Although there is authority that the special 
partner is subject to general liability for failure to 
comply with any of the statutory provisions only 
where the noncompliance occurs by his intention, or 
with his knowledge and consent,** the prevailing view 
is that the intention or knowledge of the special 
partner as to failure to comply with the provisions 
of the statute is immaterial where it is sought to 
charge him with general liability under its terms for 


‘noncompliance with provisions prerequisite for the 


formation of the firm as a limited partnership ;*® 
but such knowledge or intention becomes material 
where it is sought to charge him with general liability 
for infractions of statutory provisions governing the 
firm’s conduct after it has been legally formed as a 
limited partnership.** Accordingly, on the one hand, 
good faith and an honest intention to comply with 
the statute will not protect one as a special partner 
if the statutory requirements essential to the forma- 
tion of the firm as a limited partnership have not 
actually been complied with,*® even where the failure 
to comply with the statute is due to mistake or mis- 
advertence.*® The special partner is generally lable 
under the statute, regardless of his knowledge or in- 
tention in the matter, where the contribution to the 
firm capital has not been made according to the re- 
quirement of the statute;°° where there are false 

Mass.—Hagegerty v. Foster, 103 
Mass. 17; Pierce v. Bryant, 5 Allen 
sCAltas)) > 667|)'94- 

N. J.—Myers v. Edison Gen. Elec- 
tric Co. 59 N J. L. 153, 35 A 1069. 


N. Y.—Durant v. Abendroth, 69 N. 
Y. 148,625 AmR 158 [afiie4i) Nive 


and separating them from an inter- 
est in its affairs.” Crehan v. Megar- 
gel, supra. 

[a] TIllustration.—Persons fur- 
nishing money to a special partner to 
be contributed by him to the partner- 
ship capital, under an agreement 
making him a trustee for the con- 
tributors and giving them no right 
of accounting, or any rights what- 
ever against the partnership, but 
providing that they should look only 
to the special partner, except in the 
event of a dissolution of the partner- 
ship caused by his death, and that 
as between them and the special part- 
ner he should be a trustee with re- 
spect to interest or profits received 
by him as special partner, are not 
“persons interested,’ within the stat- 
utory provisions. Crehan v. Megar- 
gel, 234 N. Y. 67, 136 NE 296. 

76. Crehan v. Megargel, 234 N. Y. 
67, 1386 NE 296. 

77. Crehan v. Megargel, supra. 

Contribution by special partner 
see supra §§ 1023-1027. 


78. Bulkley v. Marks, 15 AbbPr 
(N. Y.) 454, 24 HowPr 455. 
79. Strang v. Thomas, 114 Wis. 


599, 91 NW 237. : 
80. Williams’ Pet., 297 Fed. 696 

[certiorari den 265 U. S. 593 mem, 44 

SCt 638 mem, 68 L. ed. 1197 mem]. 


result of this [failure to comply with 
statute] I have not to decide nor do 
I express any opinion thereon.’ In 
Say ages (Alta.) 66 DomLR 745, 

ol. 

82. Tournade v. Methfessel, 3 Hun 
(N. Y.) 144, 5 Thomps. & C. 288. 

83. See supra § 1065. 

84 Giles v. Vette, 263 U. S. 553, 
et teak 157, 68 L. ed. 441 [aff 281 Fed. 

85. Singer v. Kelly, 44 Pa. 145. 

86. Van Ingen v. Whitman, 62 N. 
Y. 513; Hartford Nat. Bank v. Bein- 
ecke, 15 App. Div. 474, 44 NYS 486, 
488, 26 NYCivProc 226 [quot Van In- 
gen v. Whitman, supra]. 

Formation of firm see supra §&§ 
1020-1032. 

Effect of failure to comply with 
statutory provisions as to formation 
see supra § 1032. 

87. Van Ingen v. Whitman, 62 N. 
Y. 513; Hartford Nat. Bank v. Bein- 
ecke, 15 App. Div. 474, 44 NYS 486, 
488, 26 NYCivProc 226 [quot Van In- 
gen v. Whitman, supra]. 

88. U. S.—McGinnis v. Farrelly, 
27 Fed. 33, 23 Blatchf. 465; In re 
Thayer, 23 FE. Cas. No. 13,867. 

Colo.—Holliday v. Union Bag, etce., 
Co.,..3. Colo-342: 

Md.—Lineweaver v. Slagle, 64 Md. 
465, 2 A 6938, 54 AmR 775. 


Super. 53]; Van Ingen v. Whitman, 62 
NGo esol oe 

89. Smith v. Argall, 6 Hill (N. Y ) 
479 [aff 3 Den. 435]. See Henkel v. 
Heyman, 94) 11. 96) fafi it TSA isa 
(where upon a construction of the 
pleadings in the case, the special 
partner was presumed to have knowl- 
edge of an inadvertent failure to com- 
ply with the statute). Compare Man- 
hattan Co. v. Laimbeer, 108 N. Y. 578, 
15 NE 712, 21 AbbNCas 27 (holding 
that the failure of the officer with 
whom the papers were filed for record 
to record them does not render the 
special partner generally liable). 

90. McGinnis v. Farrelly, 27 Fed. 
33, 23 Blatchf. 465; In re Thayer, 23 
FEF. Cas. No. 13,867; Lineweaver v. 
Slagle, 64 Md. 465, 2 A 693, 54 AmR 
775; Haggerty v. Foster, 103 Mass. 
17; Durant v. Abendroth, 69 N. Y. 
148, 25 AmR 158 [aff 41 N. Y. Super. 
53]; Van Ingen v. Whitman, 62 N. Y. 
513. Compare Seibert v. Bakewell, 87 
Pa. 506 (validity of contribution is 
not. affected where special partner ‘is 
not privy to arrangement between 
general partner and third persons as 
to source and misappropriation of 
contribution, and he is not under such 
facts generally liable for  firm’s 
debts). 

[a] “Neither the honest intention 
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statements in the original certificate or in the affi- 
davit as to the contribution;®! or, in some jurisdic- 
tions, in the required renewal papers,®? where there 
has been a failure to comply with the statutory re- 
quirement to file and record the organization pa- 
pers;’* or where there has been a failure to comply 
with the statutory requirement as to publication of 
But on the other hand, in the ab- 
sence of an intentional violation of the statute on 
the part of the special partner, or a violation with 
his knowledge and consent, there is authority that he 
cannot be held liable for formal errors in the publica- 
tion of the certificate,®® violations of the provisions 
as to the firm name,°®® for taking part in the manage- 
ment of the firm’s business,’ for an alteration of 
the firm’s business,®® or for withdrawal or reduction 
A lack of knowledge of the 
actual facts by the purchaser of the special partner’s 
interest does not protect him from general liability 
under the statute where its provisions have not been 
Under the express provisions of 


the certificate.°* 


of the firm eapital.°® 


complied with.? 


of the parties that it [the contribu- 
tion] should be paid at or before the 
time appointed for the commence- 
ment of the partnership, nor their 
good faith, manifested by the actual 
payment in cash at that time, can 
remedy the defect, if the payment had 
not been actually made in cash when 
the certificate and affidavit were made 
and filed.”” Durant v. Abendroth, 69 
IN: YY, 148; 152, (25 AmR 158 [aft 41 
NSN Super.« 53}: 3 

[b] “It is wholly immaterial that 
the transaction at the time was hon- 
estly intended and understood by 
the parties to be sufficient... or 
that creditors were not actually de- 


frauded.”’ Haggerty v. Foster, 103 
Mass21%,° 19: 
91. U.S.—McGinnis v. Farrelly, 27 


Fed. 33, 23 Blatchf. 465. 

Colo.—Holliday v. Union Bag, etc., 
Co., 3 Colo. 342. 

Md.—Lineweaver v. Slagle, 64 Md. 
465, 2 A 693, 54 AmR 775. 

Mass.—Hagegerty v. Foster, 103 
Mass. 17; Pierce v. Bryant, 5 Allen 
91: 

N. J.—Myers v. Edison Gen. Plec- 
EBICGACO = 0 9) Need Led b3, 985 A A069: 

N. Y.—Durant v. Abendroth, 69 
N.Y. 148, 25-AmR 158 faff 41 N.Y: 


Super. 53]; Van Ingen v. Whitman, 
G2aENe FYE D138: 
[a] “The statute is thwarted, the 


public is misled, and its reliance is 
misplaced and deceived, as much 
when there is an unintentional un- 
truth as when there is an intentional 
one. This statute does not set out 
to deal with motives, but with acts 
and their results; and it guards the 
public, not by requiring good inten- 
tions, but a certain act done in a cer- 
tain mode, and a true statement that 
it has been done thus.’”’ Van Ingen 
v. Whitman, 62 N. Y. 513, 520. See 
Lineweaver v. Slagle, 64 Md. 465, 2 
A 693, 54 AmR 775 [quot Van Ingen 
v. Whitman, supra]. 

[b] However honest the intention 
of the parties may be, if the affidavit 
is not absolutely true, the conse- 
quences prescribed by the. statute 
must follow. Durant vy. Abendroth, 
69 N. Y. 148, 25 AmR 158 [aff 41 N. 
Y. Super. 53]. See Myers v. Edison 
Genin, Hlectric, ;Co., 594 N.6J.) La. “E53; 
155, 35 A 1069 [quot Durant v. Aben- 
droth, supra]. 

92. Fourth St. Nat. Bank v. Whit- 
aker) 170 Pa. 297, 303, 33° A°1002  Com- 
pare Fifth Ave. Bank v. Colgate, 120 
ONS Ve soon 24s ING 9 Oo See TAT 
(holding that there need be no new 
contribution by the special partner 
upon renewal of the firm, that state- 
ments in the renewal certificate as 
te such contribution are surplusage, 
and that the special partner is not 
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act so declares. 


to be held liable for the actual insol- 
vency of the firm at the time of the 
renewal, where this is not due to any 
fault of the special partner). 

“We do not consider it material 
that, as concerns this defendant, the 
misrepresentation was not intention- 
al; that concerns his ease of con- 
science, but it neither restricts his 
liability nor affects the rights of 
creditors. The act seems to be care- 
fully silent as to any modification of 
the language which operates to in- 
flict the penalty. It does not say, 
willfully, knowingly, intentionally 
false statement, but simply, ‘if any 
false statement be made,’ then all 
persons interested shall be liable as 
general partners.” Fourth St. Nat. 
Bank v. Whitaker, supra. 

93. R.S. Oglesby Co., Inc. v. Lind- 
sey, 112 Va. 767, 72 SH 672, AnnCas 
1913B 913. See Henkel v. Heyman, 91 
Ill. 96 [aff 1 Ill. A. 145] (where, be- 
cause of his failure to plead lack of 
knowledge, the special partner was 
presumed to have knowledge of a 
failure to record the organization 
papers). Compare Manhattan Co. v. 
Laimbeer, 108 N. Y. 578, 15 NE 712, 
21 AbbNCas 27 (holding that the spe- 
cial partner is not liable generally 
for failure to have’ the organization 
papers recorded where they were filed 
for record and the officer with whom 
they were filed failed to record them). 

94. Smith v. Argall, 6 Hill (N. Y.) 
479 [aff 3 Den. 435]. But see infra 
text and note 95. 

95. Madison County Bank v. Gould, 
5? El GN; yh) 309.6 But seeVsupra 
text and note 94. 

96. Ward v. Newell, 42 Barb. (N. 
Y.) 482, 28 HowPr 102. 

97. Madison County Bank vy. 
Gould, 5 Hill (N. Y.).309. 

93." Taylor ve ‘Rasch, "23> FH. ’Cas: 


No. 13,800, 1 Flipp. 885; Singer v. 
Kelly, 44 Pa. 145; Singer v. Macales- 
ter, < 4° \Phila.='(Pa.)-* $12: Compare 


Galesburg First Nat. Bank vy. Clark, 
143 Ill. 83, 32 NE 255 [aff 38 Ill. A. 
558] (where the special partner re- 
fused to take any part in a new enter- 
prise entered into by the general part- 
ners, and he was held not liable). 


99. Lachaise v. Marks, 4 E.. D. 
Smith (N. Y.) 610; Madison County 
Bank vy. Gould, "5 Hull yiGN. Y.). 309 


(where the statute did not expressly 
declare the special partner subject 
to general liability for such with- 
drawal); Hogg v. Orgill, 34 Pa. 344. 

1. Strang v. Thomas, 114 Wis. 599, 
91 NW 287. 

2. See statutory provisions. 

3. Buck _y. Alley, 145 N. Y. 488, 40 
NE 236, 1 NYAnnCas 370. 

4 Rayne v. Terrell, 33 La. Ann. 
812; Buck v. Alley, 145 N. Y. 488, 
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some statutes,” a special partner is liable for failure 
to observe the statutory prohibition of the use of 
his name in the firm name only if his name is so used. 
with his privity. 

[§ 1071] (9) Effect of Absence of Express Statu- 
tory Imposition of General Liability upon Special 
Partner. The failure to perform an act required by 
the statute has been held not to impose liability of 
a general partner upon the special partner unless the 


3 


Thus, there being no express statu- 


tory imposition of general liability for such viola- 
tions, the special partner is not generally liable for 
failure to file an affidavit as to the publication of 
the certificate,> or for the use of a general suffix, 
like “& Co.,” in the firm name when there is only one 
general partner.® 
partners is an infant does not subject the special 
partners to general liability when the statute does 
not expressly require the general partners to be of 
full age.7 However, there is authority that every in- 
tentional violation of the statute by the special part- 


The fact that ane of the general 


40 NE 236, 1 NYAnnCas 370; Buckle 
v. Iler, 40 Mise. 214, 215, 81 NYS 631. 
5. Buckle v. Iler, supra. 


“A reading of the statute shows © 


that for each of several acts or omis- 
sions a liability has been imposed. 
These acts or omissions are enum- 
erated in . the act. These brief- 
ly stated are as follows: (1) False 
statement in the certificate or affi- 
davit; (2) failure to publish certifi- 
cate or affidavit; (3) or renewal or 
continuance of partnership in another 
manner than prescribed by the stat- 
ute; (4) use of name of special part- 
ner in firm name without his privity; 

(5) interference in the business con- 
trary to the provisions of section 37; 
(6) violation of section 40, relating to 
transfers of property by partners. 
But nowhere does the statute impose 
liability for failure to file proof of 
publication of the certificate. We 
may, therefore, reasonably assume 
that had it been the intention of the 
Legislature to impose a penalty or 
create a liability for such failure as 
above mentioned, it would have so 
declared in express language. In 
fact the contrary intention may more 
reasonably be inferred, for which the 
act requires the certificate to be pub- 
lished, and prescribes the penalty or 
liability as general partner for fail- 
ure to publish, and also requires 
proofs of such publication to be filed, 
it omits any penalty for failure to 
file. The publication is the protec- 
tion to the public, and for failure to 
publish the act justly makes a spe- 
cial partner liable as a general part- 
ner, but the failure to file proof of 
publication can in no way prejudice 
the rights of creditors of a limited 
partnership.” Buckle v. Iler, supra. 

Affidavit as to publication of cer- 
tificate see supra § 1031. 

6G.) Buck. wv. Alley, 1451 Ni i¥aur4 Sgt 

493, 40 NE 236, 1 NYAnnCas 370. 

_ “Coming to a particular considera- 
tion of the question now presented, 
and looking at the Limited Partner- 
ship Act, the first thing which strikes 
the attention is that section 13 con- 
tains only an implied prohibition of 
the use of the addition ‘and Company,’ 
or ‘& Co.,’ to designate a special part- 
ner, and does not declare any conse- 
quence of such unauthorized addi- 
tion, but that the settion does affirma- 
tively declare that when the name of 
the special partner shall be used in 
the firm name with his privity ‘he 
shall be deemed a general partner.’ 
It affixes the penalty to the use of the 
name only.” Buck y. Alley, supra. 

Firm name see supra § 1034. 
7. Continental Nat. Bank Vv. 

Strauss, 137_N. Y. 148, 32 NE 1066. 

Who may become partners see su- 
pra esi LOL9, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ner subjects him to general liability for the firm’s 
obligations, whether or not the statute expressly so 
provides.* Where the penalty for a specified viola- 
tion of the statute is particular and express,® a viola- 
tion of the statute in this respect incurs only the pen- 


alty expressed in the statute,!° and the special part- ’ 


ner is not subject to general liability for failure to 
comply with such a provision.'!' Accordingly, where 
the statute merely provides than an action shall abate 
by reason of variance in the proof and pleadings as 
to the names of the members of a limited partnership 
when the required firm sign has not been put up,!? 
the special partner is not subject to general liability 
for failure to put up a firm sign bearing the names of 
the special partners.1* 

[§ 1072] (10) Liability for Torts. A special part- 
ner is not liable for a trespass to property commit- 
ted by agents of the firm with the consent of the gen- 
eral partners, where he had not taken part in or as- 
sented to it;1* and there is authority that the rule 
apples, even when it is considered that the special 
partner has made himself liable as a general partner 
for the firm’s obligations because of a. violation of 
the statute.t° To the contrary, it has been held that 
a special partner who fails to comply with the statute 
is liable to the purchaser of the firm’s business for 
damages arising out of fraud and misrepresentations 
by the general partner in making the sale although 
the special partner took no part in the transactions 
leading to the sale, and had no knowledge of the 
fraud.+® 

[§ 10731 3. Status of Person Erroneously Believ- 
ing Himself To Be a Special Partner. The Uniform 
Limited Partnership Act expressly provides that a 
person who has contributed to the capital of a busi- 
ness conducted by a person or partnership, erroneous- 
ly believing that he has become a special partner in 
a limited partnership, is not, by reason of his exer- 
cise of the rights of a special partner, a general 
partner with the person or in the partnership carry- 
ing on the business, or bound by the obligations of 
such person or partnership; provided, on ascertain- 
ing the mistake he promptly renounces his interest 


8. Bell v. Merrifield, 28 Hun (N. 


SONA See Ward v. Newell, 42 | torts see Agency §§ 532-540. 
Barb. (N. Y.) 482, 28 HowPr 102 17. See statutory provisions. 
(dictum); Madison County Bank v. 18. 


Gould, 5 Hill (N. Y.) 309 (dictum). 
9. See statutory provisions. 928 
10. Carter-Battle Grocer Co. v. 

Jackson, 18 Tex. Civ. A. 353, 45 SW 
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Liability of principal for agents’ 
Giles’ v.- Vette, 263 U. Ss 553, 
44 ae: 157, 68 L. ed. 441 [aff 281 Fed. 


Construction of remedial sections 
of Uniform Act see supra § 1017. 
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in the profits of the business, or other compensation 
by way of income.’* This provision is broad, com- 
prehensive, and highly remedial,1® and covers all 
cases where one has contributed to the capital of a 
business conducted dv a partnership or person, er- 
roneously believing that he is a special partner.?® 
The provision applies to persons who erroneously be- 
lieve themselves to be special partners in a firm which 
fails of formation because the certificate is filed after 
a statute formerly governing limited partnerships 
has been repealed by the Uniform Limited Partner- 
ship Act,?° and which is organized to carry on a 
business which, under the Uniform Act, a limited 
partnership is not permitted to carry on.?7+ Thus 
persons who so erroneously believe themselves to be 
special partners and who take no part in the business 
as general partners, and who, although they con- 
tributed to the firm capital, and received dividends 
thereon, repay such dividends, with interest, on the 
firm’s bankruptcy, and who renounce their interest in 
the profits or other compensation by way of income, 
come within the terms of this provision and cannot 


| be held generally liable for the firm’s obligations.?? 


The fact that the renunciation is not made until the 
partnership’s bankruptey is immaterial, where the 
erroneous belief as to the status of the person who 
believes he is a special partner continues until within 
a reasonable time before the renunciation, and where 
no person suffered any loss because the renunciation 
was not made earlier.2? Where persons erroneously 
believing themselves special partners are not liable 
as general partners,?* other persons who contribute 
to the firm capital through them under a trust agree- 
ment making the special partners trustees for the 
contributors cannot be held liable as general part- 
ners.7° p 

[§ 1074] 4. Estoppel.2® A special partner be- 
comes liable as a general partner to persons whom 
he induces to deal with the firm on the strength of 
his representation that he is a.general partner.?* As 
against another special partner who sues as a credi- 
tor,?" a special partner is estopped from showing > 
that the firm was not duly organized as a limited 
the partnership was not a valid limit- 
ed partnership, restored everything 
received by way of interest or profits 
on all of the contributions, the other 
parties to the trust agreement were 
protected from liability as general 


partners by the provisions of the 
Uniform Act as to persons erroneous- 


615. 

11. Carter-Battle 
Jackson, supra. 

12. See statutory provisions. 

Firm sign see supra § 1035. 

13. Carter-Battle Grocer Co. v. 
ae 18 Tex: Civ. A. 353, 45 SW 


Grocer Co. v. 


14. McKnight v. Ratcliff, 44 Pa. 
156. 

15. McKnight v. Ratcliff, supra. 
Compare Guillou vy. Peterson, 89 Pa. 
163 (where in an action of assumpsit 
for money had and received, waiving 
the tort of conversion of plaintiff’s 
property, the special partner, liable 
generally for obligations of the firm 
for failure to comply with the statute, 
was held liable for the wrongful acts 
of the general partner of which he 
knew or should have known). 

Liability of partner in general part- 
nership for firm’s torts see supra §§ 
864-369. 

Effect of taking part in manage- 
ment of business see supra § 1066. 

16. Siebold v. Berdine, 61 Cal. A. 
158, 214 P 655. 

Liability of partner in general part- 
nership for fraud of partner see su- 
pra §§ 366, 367. 


# 


Purpose of remedial sections of 
Uniform Act see supra § 1016. 

19)) ‘Giles’ v. Vette, 263 U.S. 553; 
ae 157, 68 L. ed. 441 [aff 281 Fed. 

20. Giles v. Vette, 2683 U. S. 553, 
44 SCt 157, 68 L. ed. 441. 

Necessity for compliance with stat- 
ute in force at date of filing certifi- 
cate see supra §§ 1017, 1020, 1030. 

21. In re Marcuse, 281 Fed. 928 
[aff sub nom. Giles v. Vette, 263 U. S. 
553, 44 SCt 157, 68 L. ed. 441]. 

What business may be carried on 
see supra § 1036. ; 

22. Giles vy. Vette, 263 U. S. 553, 
4A Ct. 15m, 68 I: sed) 441 [aft ; 28 
Fed. 928]. 

23. In re Marcuse, 281 Fed. 928 
[aff sub nom. Giles vy. Vette, 263 U. 
S. 5538, 44 SCt 157, 68 L. ed. 441]. 

24. See cases supra notes 19-23 

25. Giles v. Vette, 263 U. S. 558, 
hee 157, 68 L. ed. 441 [aff 281 Fed. 

[a] fllustration.—Where persons 
erroneously believing themselves spe- 
cial partners in a limited partnership 
made contributions to the capital re- 
ceived by them from others under 
trust agreement, and, on learning that 


| 


ly believing themselves to be special 
partners. Giles v. Vette, 263 U. S. 
553, 44 SCt 157, 68 L. ed. 441 [aff 
281 Fed. 928]. 

Who are subject to general liability 
under other statutory provisions see 
supra § 1069. 

26. Estoppel generally see Estop- 
per se 116-247. 

vidence of estoppel see Estoppel 
§§ 267-269. ce eae 

27. Barrows v. Downs, 9 R. I. 446, 
11 AmR 283. 

[a] Tllustration.—The special 
partner in a firm, who makes such 
representations to third persons as to 
his interest in the firm, his responsi- 
bility, and his share of the profits as 
to lead them to suppose he is a gen- 
eral partner personally liable for the 
firm’s obligations and as to induce 
them to sell goods to the firm, will 
be held liable as a general partner 
for all purchases made by the firm 
of such third persons, or any por- 
tion of them, after the date of the 
representations. Barrows vy. Downs, 
9 R. I. 446, 11 AmR 283. 

Elements of estoppel by misrepre- 
sentation see HMstoppel §§ 116-203. 

28. Special partner’s transacticns 
with firm see supra § 1051. 
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partnership because of failure to comply with the 
statute,?® but he is not so estopped against persons 
who have dealt with the firm as a general partnership 
and who offer no evidence that they gave credit to it 
as ‘a limited partnership, or in ayy way acted on the 
faith of any representation that it was such.*° There 
is authority for the view that persons who deal with 
a firm as a limited partnership are estopped from 
denying the validity of its organization; but the 
better doctrine is that creditors are not thus estop- 
ped;*? unless they have advised the partners to 
carry on their business in this irregular manner,** 
or have expressly assented to the limited liability of 
the special partner.** Creditors who participate in 
proceedings against the firm as a limited partner- 
ship,®® or against the general partners alone,?® do 
not thereby estop themselves from subsequently pro- 
ceeding against the special partner to enforce his 
general liability because of a violation of the statute 
governing limited partnerships.** 

[§ 1075] 5. Application of Assets to Liabilities— 
a. When Firm Is Insolvent—(1) In General. The 
insolvency of a limited partnership**® has been held 

29. Casola v. Kugelman, 33 App. 
Div. 428, 54 NYS 89 [aff 164 N. Y. 


608 mem, 58 NE 1085 mem]. See 
Robinson v. MeIntosh, 3 BE. D. Smith 
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partnership are estopped from claim- 
ing that it wag a.general partnership 
because of an alleged defect in the 
publication of the certificate. 


[§§ 1074-1076 


to constitute the firm property a trust fund for the 
benefit of creditors, to be distributed among them 
ratably in proportion to their claims.*® The term 
“Insolvency” in this connection means inability to 
meet the firm’s debts as they mature,*® or that the 
firm has not sufficient property and effects to pay 
all its debts.*+ 

[§ 1076] (2) Effect of Preferential Transfers— 
(a) In General. The statutes usually provide that 
every transfer of the property of a limited partner- 
ship or of a partner therein, and every judgment con- 
fessed, lien created, or security given, after, or in 
contemplation of, the insolvency of the firm or of a 
partner, with intent to give a preference to any credi- 
tor of the firm or of a partner, is void against other 
ereditors.4” “This prohibition of preferences in case 
of insolvency applies where the firm has been duly 
formed as a limited partnership in compliance with 
the statute,#? and there is authority that it is ap- 
plicable even where the statutory provisions for 
formation have not been complied with and the firm 
is a limited partnership merely in form.** The stat- 
ute includes only those preferences expressly and 
had power to litigate the question 
whether such alleged partner was a 


general or special partner, or that 


Tracy | such question was there litigated. 


(N. Y.) 221 (the original parties to 
a false certificate or affidavit may be 
estopped to deny the truth of its con- 
tents). ' 
[a] TIllustration.—In an action by 
a special partner who had loaned 
money to the firm and who sues the 
general and another special partner 
to recover this money, claiming a 
preferential transfer by the general 
partner to such special partner when 
the firm was insolvent, and conse- 
quent general liability upon this spe- 
cial partner under the statute (see 
infra § 1077), defendant special part- 
ner is estopped to deny the formation 
of a limited partnership because of 
failure to comply with the statute and 
that he is therefore not subject to its 
provisions, Casola v. Kugelman, 33 
App. Div. 428, 54 NYS 89 [aff 164 N. 
Y. 608 mem, 58 NE 1085 mem]. 
Formation see supra §§ 1020-1032. 
Effect of failure to comply with 
statute see supra § 1032. 
Insolvency see infra §§ 1075-1078. 


30. Hardt v. Levy, 72 Hun 225, 25 
NYS 248. 
[a] IlNustration.—In an action by 


ereditors to appoint a receiver for a 
firm for the purpose of procuring a 
ratable distribution of its assets, 
which action is maintainable only 
against a limited partnership and not 
against a general partnership (see 
infra § 1089), the alleged special part- 
ner is not estopped from showing that 
the firm had become a general part- 
nership because of violations of the 
statute and that the remedy, being 
sought against a general partnership, 
is unavailable, where plaintiffs dealt 
with the firm as a general partner- 
ship and did not show that credit was 
given to the firm as a special part- 
nership or that they in any way acted 
on the faith of any representations 
that it was such. Hardt v. Levy, 72 
Hun 225, 25 NYS 248. 

SlvwLracys.v.0 Duty, 3845S.) 21065 
HORS OGD Zinboo Loscedse sos sOarhantevs 
Killough, 1 Tex. A. Civ. Cas. § 112. 
See R. S. Oglesby Co., Inc. v. Lindsay, 
112 Va. 767, 778, 72 SE 672, AnnCas 
1913B 913 [quot Cyc]. And see Fox 
vy. Graham, How. N. PB. (Mich.) 90 
(where one deals with a firm with full 
knowledge of the nature of the con- 
tract between the parties, the fact of 
failure to comply with the statute 
may be immaterial, since he deals 
with reference to their contract). 

[a] Illustration.—The creditors of 
a firm who dealt with it as a special 


v. Tuffly, 134 U. S. 206, 10 SCt 527, 33 
L. ed. 879. 

Publication of the certificate see 
supra § 1031. 

S2. Pierce v., Bryant, 5 Allen 
(Mass.) 91; Robinson y. McIntosh, 3 
BH. D. Smith (N. Y.) 221; R. S. Ogles- 
by. Co., Ine. v. Lindsey,°112 Va. 767, 
178, 72 SE 672; AnnCasl913B 913 
[quot Cyc]. See Manhattan Brass 
Co. v. Allin, 35 Ill. A. 336, 341 (‘“No- 
tice to the creditor that the debtors 
only expected or intended to be lia- 
ble as special partners will not re- 
strict their liability’). And see to 
same effect Andrews v. Schott, 10 Pa. 

[a] Illustrations.—(1) That a 
creditor of a corporation knew who 
purported to be the general and who 
the special partners of a firm does 
not prevent him from relying upon 
the invalidity of the formation of the 
partnership to defeat a defense that 
part of defendants were special part- 
ners only. R. S. Oglesby Co., Inc. v. 
Lindsey, 112 Va. 767, 72 SE 672, Ann 
Cas1913B 9138: (2): That a creditor 
who seeks to subject a special part- 
ner to general liability for failure to 
comply with the statute did not give 
eredit to the firm in consequence of 
a supposed compliance with the stat- 
ute is immaterial. Pierce v. Bryant, 
5 Allen (Mass.) 91. (3) That such a 
creditor did not sustain any special 
loss because of the alleged violation 
of the statute is immaterial. Pierce 
vy. Bryant, supra; R. S. Oglesby Co., 
Inc. v. Lindsey, supra. 

33. R. S. Oglesby Co., Inc. v. Lind- 
sey, 112 Va. 767, 778, 72 SE 672, Ann 
CaslgisBs 913 «quot. Gye 

34. See Andrews v. Schott, 10 Pa. 
47 (dictum); R. S. Oglesby Co., Inc. 
v. Lindsey, 112 Va. 767, 778, 72 SH 
672, AnnCas1913B 913 [quot Cyc]. 


35.) , Benedict, etGa, Misty Conve 
Hutchinson, 53 N. Y. Super. 486, 1 
NYSt 234. . 

[a] The receipt of a dividend un- 


der an order on an accounting in pro- 
ceedings on an assignment for the 
benefit of creditors, made by a lim- 
ited partnership, and an appearance 
in such proceedings, do not estop the 


creditor from bringing an _ action 
thereafter, for the balance of the 
claim, against all the partners, and 


enforcing the liability of the alleged 
special partner as a general partner 
because of failure to comply with the 
statute, it not appearing that the 
court in the assignment proceedings 


Benedict, etc., Mfg. Co. v. Hutchinson, 
53 N. Y. Super. 486, 1 NYSt 234. 

Insolvency see infra §§ 1075-1078. 

36. Abendroth v. Van Dolsen, 131 
U.dS. 66, 9 St. 619," 33eL) edi 57. 

[a] An adjudication of general 
partners alone as bankrupts, in a pro- 
ceeding to which the special partner 
was not a party, does not estop cred- 
itors from charging the special part- 
ner with the general liability im- 
posed.on him by thex,statute for non- 
compliance with its provisions. 
Abendroth v. Van Dolsen, 131 U. 38. 
66,79 SCE 61'9. SS eleeda oie 

37. See cases supra notes 35, 36. 

Effect of violation of statute upon 
special partner’s liability see supra 
§§ 1064-1072. 

38. Circumstances showing insol- 
vency see infra text and notes 40, 41; 
and Insolvency §§ 1-7. 

39. Crouch v. Chicago First Nat. 
Bank, 156 Ill. 342, 40 NE 974 [rev 
47 Ill. A. 574]; Green vy. Hood, 42 Il. 
A. 652; Batchelder v. Altheimer, 10 
Mo. A. 181; Durant v. Abendroth, 97 
N. Y. 132 [rev 48 N. Y. Super. 554]; 
Van Alstyne v. Cook, 25 N. Y. 489 [aff 
sub nom. -Artisans’ Bank v. Tread- 
well, 34 Barb. 553]; Whitcomb v. 
Fowle, 10 Daly (N. Y.) 23, 7 AbbNCas 
295, 56 HowPr 365; Jackson v. Shel- 
don, 9 AbbPr! (Ne ¥.)) 127%) Innes Ww 
Lansing, 7 Paige (N. Y.) 583. 

Proceedings to avoid preference and 
to appoint receiver see infra § 1089. 

40..- Tracy _v.. Tuflly, 134° U.AS:5206, 
10 SCt 527, 33 L. ed. 879; ‘Innes v. 
Lansing, 7 Paige (N. Y.) 583. 

“Insolvency” defined generally see 
Insolvency §§ 1-7. 

41. McArthur v. Chase, 13 Gratt. 
(54 Va.) 683. 

42. See statutory provisions. 

Proceedings to avoid preference and 
to appoint re¢teiver see infra § 1089. 

43. Crouch v. Chicago First Nat. 
Bank, 156 Ill. 342, 40 NE 974 [rev 47 
Ill. A. 574]. 

[a] Thus, where it is considered 
that the statutory,’ requirements as 
to the affidavit of ‘contribution have 
been complied with (see supra § 
1028), the firm is subject to the stat- 
utory rule against preferences. 
Crouch vy. Chicago First Nat. Bank, 
free 342, 40 NE 974 [rev 47 Ill. A. 

Formation see supra §§ 1020-1032. 

44. Durant v. Abendroth, 97 N. Y. 
182 [rev 48 N. Y. Super. 554]. 

Effect of failure to comply with 
statutes generally see supra § 1032. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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voluntarily given by the partners, or one of them, 
fraudulently or in collusion with the ereditor.*® A 
limited partnership creates a preference, void un- 
der the statute, where after, or in contemplation of, 
insolvency it executes and delivers judgment notes, 
payable on demand, to some of the firm’s creditors, 
upon which the holders obtain judgments by con- 
fession,*® in pursuance of a pretended dissolution ;** 
or makes confessions of judgments in favor of 
some of the ereditors;*8 or, under circumstances in- 
dicating collusion, it permits a judgment to be taken 
by default by a ereditor,*® or executions are levied 
against the firm property upon such default judg- 
ments;°° or it makes an assignment for the benefit 
of creditors in which some of the creditors are pre- 
ferred;®1 or it executes a deed conveying all the 
firm property to one of its ereditors;°* or it sells 
and transfers the property of the firm to some of 
the ereditors in payment of valid debts due them.** 

Judgment against special partner. A judgment for 
a creditor against a special partner to recover money 
withdrawn by him from the firm in violation of the 
statute®+ would ecreate.a preference in violation of 
the statute, and a creditor cannot maintain such an 
action.®°® 

Transfers by special partner. It has been declared 
doubtful if the statutory prohibition of such prefer- 
ences applies to transfers by the special partner,°® 
but it certainly does not apply to him in the absence 
of an intent to prefer a creditor of the partner or 
of the firm over other firm ereditors.°* Accordingly, 
a mortgage given by a special partner upon his in- 
dividual property, when he and his firm are insolvent, 
to secure a loan made to him in good faith and in 
ignorance on the part of the lender of any fact of 
such insolvency, for the purpose of enabling the 


45. Van Alstyne v. Cook, 25 N. Y. 52. 
489 [aff sub nom. Artisans’ Bank v. | (54 Va.) 683. 
Treadwell, 34 Barb. 553]; Greene v. [a] 


PARTNERSHIP 


McArthur v. Chase, 13 Gratt./ 


Tfllustration.—A deed made by 
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special partner to pay his individual debts, even if 
this purpose was known to the lender, and among the 
debts was one to a firm of which the latter is a mem- 
ber, does not create or secure any preferenee in viola- 
tion of the statute, and is not void,®* and the fact 
that, under an assumption that the statutory pro- 
hibition apvlies to the special partner,°®? such mort- 
gage also secures a prior indebtedness of the mort- 
gagor to mortgagee, and to that extent creates a 
preference, does not invalidate the entire security,°®® 
the only effect of such fact being to render the mort- 
gage inoperative as far as it secures the prior in- 
debtedness, leaving it to stand as a valid security to 
the extent of the fresh consideration.® 

Lien by due process of law. The statute does not 
forbid any creditor of the firm or any individual 
from obtaining a lien on the firm property by due 
process of law in any hostile proceedings.®? Thus 
the statute is not violated where a creditor, without 
any trace of collusion, obtains an attachment len 
against the property of an insolvent firm in an ad- 
verse proceeding actively resisted by the firm,®* or 
where a creditor obtains a judgment by default 
against an insolvent firm,®* or where he obtains a 
lien under a judgment by execution upon the firm 
property before a receiver is appointed on the ap- 
pheation of other creditors.®® 

Assignments for benefit of creditors; sales to bona 
fide purchasers. It is not a violation of the statute 
to make a general assignment for the benefit of credi- 
tors without preferences, when the firm is insol- 
vent;®® or to make, under the provisions of a gen- 
eral law, an assignment for the benefit of creditors 
who consent to accept proportionate shares of the 
property assigned;®’ or to make an assignment for 
the benefit of creditors, of the property of a general 
preclude creditors of a limited part- 


nership from reaping the benefits of. 
diligence in enforcing their just 


Breck, 32 Barb. (CN. Y.) -73: 

46. Crouch v. Chicago First Nat. 
Bank, 156 Ill. 342, 40 NE 974 [rev 
47 Ill. A. 574]; Green v. Hood, 42 Ill. 
A. 652. 

fa] TIllustrations.—(1) The execu- 
tion and delivery of judgment notes 
of the firm to creditors who stand in 
close relation to each other and to the 
debtor firm and the entry of judg- 
ments by confession on these notes, 
at a time when it is known that the 
firm is in “an unhealthy condition 
financially,” is in contemplation of 
insolvency and for the purpose of 
preferring creditors within the in- 
hibition of the statute. Green  v. 
Hood, 42 Ill. A. 652. (2) Where an 
injunction has been granted and a re- 
ceiver appointed to obviate a prefer- 
ential disposition of the firm’s prop- 
erty by means of judgment notes (see 
supra this note (1); and infra 
1089), splitting up of the claims of 
the preferred creditors into two-hun- 
dred-dollar notes and obtaining judg- 
ments on them in a justice’s court, 
under color of an assignment of the 
ereditors’ claims to their attorney at 
a discount, still amounts to a pref- 
erential transfer void under the stat- 
ute when the general partner and the 
attorney for the creditors actively co- 
operated in the attempted creation of 
these liens. Green v. Hood, supra. 

47. Crouch v. Chicago First Nat. 
Bank, 156 Ill. 342, 40 NE 974 [rev 
47 Ill. A. 574]. 


48. McArthur v. Chase, 13 Gratt. 
(54 Va.) 683. 

49. Jackson v. Sheldon, 9 AbbPr 
CNG iYe)) lia. 

50. Jackson v. Sheldon, supra. 

51. Rothchild v. Hoge, 43 Fed. 97; 


Whitcomb v. Fowle, 10 Daly (N. Y.) 
23, 7 AbbNCas 295, 56 HowPr 365; 
Mills v. Argall, 6 Paige (N. Y.) 577. 


pa 
v 


a limited partnership conveying all its 
property in trust to pay a debt toa 
firm in which the special partner is 
a member, at a time when the debts 
of the firm exceeded the value of its 
property, and when the general part- 
ners knew that the firm must stop 
business unless the special partner 
advanced them money to enable them 
to go on with the business, and with- 
out an undertaking on his part to do 
so, although they had some expecta- 
tion that he might do so, creates a 
preference in violation of the statute 
and is void as to other creditors. Mc- 
ae v. Chase, 13 Gratt. (54 Va.) 
53.- Casola v. Vasquez, 147 N. Y. 
258, 41 NE 517, 2 AnnCas 281. 
Preferential transfer as fraud on 
creditors for purposes of attachment 
see Attachment § 73. : 
54. Withdrawal of contribution by 
tee partner see supra §§ 1052, 
55. Bell v. Merrifield, 28 Hun (N. 
Wee o0. 
56. See George v. Grant, 97 N. Y. 
262 [aff 28 Hun 69] (where the court 
refused to decide the question). 


57. George v. Grant, supra. 
58. George v. Grant, supra. 
59. View that application of stat- 


utory prohibition to special partner 
doubtful see supra text and note 56. 

60. George v. Grant, 97 N. Y. 262 
[aff 28 Hun 69]. 

61. George v. Grant, supra. 

62. Hall v. Glessner, 100 Mo. 155, 
13 SW 349; Van Alstyne v. Cook, 25 
N. Y. 489; Greene v. Breck, 32 Barb. 
(N. Y.) 73. See Green v. Hood, 42 
Ill. A. 652 (dictum). 

63. Hall v. Glessner, 100 Mo, 155, 
161, 18 SW 349. 

“The object of the section last 
quoted [as to preference] is not to 


claims against it, but to prevent pref- 
erences from being secured by the 
voluntary or collusive acts mentioned 
of the insolvent firm or its members.” 
Hall v. Glessner, supra. 

64. Van Alstyne v. Cook, 25 N. Y. 
489 [aff sub nom, Artisans’ Bank v. 
Treadwell, 34 Barb. 553]. 

65. Van Alstyne v. Cook, 25 N. Y. 
489 [aff sub nom, Artisans’ Bank vy. 
Treadwell, 34 Barb. 553]. See Greene 
v. Breck, 32!) Barbs GN. “Y.)> 738 (holds 
ing that a creditor may, in the ab- 
sence of any proceeding by other 
creditors for pro rata distribution 
of an insolvent firm’s assets, sue to 
set aside a partner’s assignment for 
the benefit of creditors, so that plain- 
tiff may levy execution on a judg- 
ment obtained by him, there being 
nothing in the statute to forbid the 
creation,of such a lien in favor of a 
creditor). 

Receiver see infra § 1089. 

66. Schwartz v. Soutter, 103 N. Y. 
683, 9 NE 448; Robinson v. McIntosh, 
3 E. D. Smith (N. Y.) 221; Darrow v. 
Bruff, 36 HowPr (N. Y.) 479; Farm- 
Pon Bank v. Ritter, 22 WklyNC (Pa.) 

[a] The special partner need not 
consent to such an assignment. Ro- 
binson v. McIntosh, 3 BE. D. Smith (N. 
Yore2z21. 

Who may make assignments for 
benefit of creditors see Assignments 
for Benefit of Creditors §§ 17-19. 

67. Tracy v. Tuffly, 134 U. S. 206, 
LOZSCE S205 133 sbi ed. St: 

[a] A general statute permitting 
assignments for the benefit of cred- 
itors modifies the provision of an 
earlier limited partnership statute 
forbidding preference of creditors by 
transfer of the firm property so as to 
validate such assignments. Tracy v. 
Ui y a LAU) 206 0m Ss Cem bo enes 
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partnership in which a member in a limited partner- 
ship is also a partner; °* or to make a sale of firm 
property to a bona fide purchaser.®® 

Rights of preferred creditor. A creditor who se- 
cures a preference which is void as a violation of 
the statute does not, by reason of that fact, lose his 
right to share pro rata with other creditors of the 
fie 

[§ 1077] (b) Effect of upon Special Partner’s 
Liability. Under the express provisions of the stat- 
ute,‘ where a preference in violation of the stat- 
ute’? has been assented to by the special partner, he 
becomes liable to creditors as a general partner.** 
But in the absence of express statutory imposition of 
general liability upon the special partner because of 
a forbidden preference, he is not subject to general 
liability for the firm’s obligations because of such 
fact,74 and in the absence of the special partner’s 
assent to such a preference, he cannot be held liable 
as a general partner.?> Further, the statutory im- 


position of general liability has reference only to . 


preferences made while the firm is an existing limited 
partnership,’® and the special partner cannot be held 
liable generally because of such a transfer made 
after the dissolution of the firm.’7 


in Firm Assets. Under the usual provisions of the 
statutes, when the firm is insolvent,’* a special part- 


L. ed. 879. See Assignments for 
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discovered its condition, and if the 
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ner is not permitted to share in the firm assets until 
all the general creditors have first been paid,*® al- 
thouch there is authority that, in the absence of ob- 
jections by creditors, a special partner may be per- 
mitted to share in the assets of the firm.*® The 
statute, in case of insolvency of the firm, excludes or 
postpones the special partner as a creditor until the 
other creditors are satisfied.81_ In some jurisdictions 
the rule is not confined to claims of a special partner 
as such in respect of his contribution to the firm 
capital,*? and the special partner is not permitted 
to share in the assets of the firm even for loans made 
by him to the firm.** In other jurisdictions, the 
statute’ is construed to have reference only to the 
capital advanced by the special partner,®> and not 
to loans made to the firm by a special partner as an 
individual,*® so that in these jurisdictions the special 
partner may share in the assets of the firm with firm 
creditors, in respect of such loans.87 In still other 
jurisdictions, under the express provisions of the 
statutes,*® a special partner may share in the firm 
assets on the same. footing as a ereditor where he 
lends or advances money to the firm in the transac- 
tion of its business.*® The rule against the special 


« o«|-Partner’s sharing in the firm’s assets as a ereditor®® 
[§ 1078] (3) Right of Special Partner To Share 


applies only to persons who are special partners in 
the firm;°+ it has no application to a firm ereditor 
who is also a copartner of a special partner in a 


evidence is sufficient to show the in- 


Benefit of Creditors § 16. 

[b] The individual property of 
the special partner need not be em- 
braced in such assignment to ren- 
der it valid. Tracy v. Tufily, 134 U. 
S. 206, 10 SCt 527, 33 L. ed. 879. See 
Assignments for Benefit of Creditors 

16. 

: Inventories and schedules in as- 
signments for creditors see Assign- 
ments for Benefit of Creditors §§ 


153-161. 
68. Fanshawe v. Lane, 16 AbbPr 
ENBYY 2) 2 Tt ee 
[a] The statutory prohibition 


against preferences applies only to 
the property of the firm and to the 
jndividual property of its members 
which, under the statute, is subject 
to creditors’ claims for obligations 
of the firm; hence upon the assign- 
ment of the assets of a general part- 
nership in which a member of a lim- 
ited partnership is a partner, there be- 
ing only a transfer of partnership 
property for partnership purposes, 
no individual property of the part- 
ner, available to creditors of the 
limited partnership in which he is 
a member, is transferred, and the pro- 
visions of the limited partnership 
statute are not violated. Fanshawe 
Vamuane, 6 Abber “GN. Yn) 72; 

69. State Bank v. Blanchard, 90 
Va. 22, 17 SE 742. 

70. Green v. Hood, 42 Ill, A. 652. 


71. See statutory provisions. 

72. See supra § 1076. 

73. Lineweaver v. Slagle, 64 Md. 
465, 2 A 693, 54 AmR 775; Casola- v. 


Vasquez, 147 N. Y. 258, 41 NE 517, 
2 NYAnnCas 281; Casola v. Kugel- 
man, 33 App. Div. 428, 54 NYS 89 
[aff 164 N. Y. 608 mem, 58 NE 1085 


mem]; McArthur v. Chase, 13 Gratt. 
(54 Va.) 683. 
fa] TIllustrations.—(1) Where five 


days before a limited partnership 
fails the general partners convey a 
house and lot belonging to the firm, ti- 
tle to which stands in their name, to 
a creditor firm in whicha special part- 
ner is a member, for a consideration 
consisting mainly of the limited part- 
nership’s debts to such firm, and if 
at the time of the transfer the gen- 
eral partners knew that their firm 
was insolvent, or could by the ex- 
ercise of reasonable diligence have 


special partner also knew the true 
condition of the firm, or could have 
discovered it by the exercise of rea- 
sonable diligence, then the transfer 
is made with the intent to prefer a 
creditor, having been made to a spe- 
cial partner and others, presumably 
with his concurrence, and he is, un- 
der the express provisions of the 
statute, made liable as a_ general 
partner. Lineweaver v. Slagle, 64 Md. 
465, 2 A 693, 54 AmR 775. (2) The 
special partner becomes liable as a 
general partner for the obligations 
of the firm where a large and val- 
uable portion of its assets are trans- 
ferred to him in payment of loans 
made by him to the firm, at a time 
when the firm is insolvent, and he 
at that time is aware of the condi- 
tion of the business of the firm. 
Casola v. Kugelman, 33 App. Div. 
428, 54 NYS 89 [aff 164 N. Y. 608 
mem, 58 NE 1085 mem]. 


74. Bowen v. Argall, 24 Wend. (N. 
Y.) 496. 

75. Singer v. Kelly, 44 Pa. 145. 
reise Pusey v. Dusenbury, 75 Pa. 

77. Pusey v. Dusenbury, supra. 


Dissolution see infra §§ 1090-1094. 


78. \See statutory provisions.- 
ayee Mo.—Jaffe v. Krum, 88 Mo. 


Na-¥e—_Wihitevy.* Hackett, 200INaeY. 


178; Ward v. Newell, 42 Barb. 482, 
28 HowPr 102; Mills v. Argall, 6 
Paige 577. 


Pa.—Dunning’s App., 44 Pa. 150. 

Tenn.—Savage v. Carney, (Ch. A.) 
47 SW 571; Ussery v. Crusman, (Ch. 
A.) 47 SW 567. . 

Va.—McArthur vy. Chase, 13 Gratt. 
(54 Va.)- 683. 

See Carter-Battle Grocer Co. v. 
Jackson, 18 Tex. Civ. A. 353, 45 Sw 
615 (where question was raised, but 
not decided). 

[a] Evidence held sufficient to 
show firm insolvent.—Where unde- 
nied allegations in a complaint show 
that judgment was recovered against 
the special partner on notes long 
overdue, and that such judgment is in 
full force and effect and remains un- 
satisfied, and where a general part- 
ner testifies that the firm, although 
at one time believed solvent, was 
later discovered to be insolvent, the 


solvency of the firm. Ward y. New- . 
ae 42 Barb. (N. Y.) 482, 28 HowPr 

[b] Evidence held not sufficient to 
show firm insolvent.—A finding that 
a general partner is insolvent when 
he dies does not show that the firm 
is then insolvent, ‘especially when 
it is shown that the firm then had 
sufficient assets to pay its liabilities. 
George v. Carpenter, 73 Hun 221, 25 
NYS 1086 [aff 147 N. Y. 686 mem, 42 
NE 723 mem]. 

80. Brooke v. Alexander, 3 Wkly 
NCP an, 80452 
_ {aj Ilustration.—Where, upon the 
insolvency of a limited partnership, 
the special partner received firm notes 
in settlement of his interest in the 
firm, amounting to twelve thousand 
six hundred and sixty dollars, and the 
creditors also received notes in pay-. 
ment of their claims, the special part- 
ner may recover upon his notes, al- 
though at the time he sued fifteen 
hundred dollars in creditors’ claims 
still remain unpaid, the statutory 
rule_ against the special partner’s 
sharing in the firm’s assets upon in- 
solvency being invocable only by the 
creditors, who in this case made no 
objection. Brooke v. Alexander, 3 
WklyNC (Pa.) 304. 

81. Jaffe v. Krum, 88 Mo. 669 

82. Jaffe v. Krum, supra; White 
Vv. blackett,4.20 Nt Yan 78) 

83. Jaffe v. Krum, 88 Mo 669; 
White v. Hackett, 20 N. Y. 178; Ward 
v. Newell, 42 Barb. (N. Y.) 482, 28 
HowPr 102; Mills v. Argall, 6 Paige 
wae Y.) 577; Dunning’s App., 44 Pa. 

Special partner’s loans and other 
bite maha with firm see supra § 


84. See statutory provisions. 

85. Clapp v. Lagey, 35 Conn. 463. 

86. Clapp v. Lacey, supra. 

87. Clapp v. Lacey, supra. 

88. See statutory provisions. 

89. See In re Price, 171 N. Y. 15 
63 NE 526 (dictum); Hayes v. 


Heyer, 35 N. Y. 326 (dictum). 


eee See supra text and notes 79— 
91. Hall v. Glessner, 100 Mo. 155, 
13 SW 349; Hayes v. Bement, 5 N. 


Y. Super. 394. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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al 


distinet general partnership,®? nor to a firm creditor 
which is a general partnership in which a special 
partner is also a partner,®® nor to a special partner 
who, as an individual, loans money to the firm after 
its dissolution as a limited partnership by the ex- 
piration of its original term,®* nor to a special part- 
ner who, after the institution of bankruptey pro- 
ceedings against an insolvent firm, takes assignments 
of claims against the firm, to the extent of such 
claims.°® The statute is not violated by allowing 
the special partner to recover a claim upon the firm 
out of the individual assets of a general partner.®® 
The Uniform Limited Partnership Act expressly 
provides that, unless a special partner is also a gen- 


_eral partner, he may receive, on account of claims 


against the partnership arising out of his transac- 
tions with the -firm, a pro rata share of the assets 
with general creditors. No limited partner shall, 
in respect of any such claims: (1) Receive or hold 
as collateral security any partnership property. (2) 
Receive from a general partner or the partnership 
any payment, conveyance, or release from lability, 
if at the time the assets of the partnership are not 
sufficient to discharge partnership liabilities to per- 
sons not claiming as general or limited partners. The 
receiving of collateral security or a payment, convey- 
ance, or release in violation of these provisions is a 
fraud on the creditors of the partnership.®? 

[§ 1079] b. Rights of Creditors of Individual 


Hall v. Glessner, 100 Mo. 155, 


PARTNERSHIP 


Q 


general partner for 
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Partners. Although it has been held that firm prop- 
erty is subject to attachment for a separate debt of 
the general partner,®* it has also been held that a 
ereditor of a general partner is subordinated to the 
creditors of the firm, as in an ordinary partner- 
ship,®® although the creditor be the general partner,’ 
the only recourse of such a creditor being to the in- 
dividual interest of the general partner, which is in 
the residuum which might accrue of the firm property 
after payment of the firm’s debts.2 An individual. 
creditor of a special partner can make no claim on 
the firm property.2 An execution in favor of an 
individual creditor of a special partner cannot be 
levied upon the firm property by the sheriff’s taking 
such property from the possession of the general 
partners,* nor can the sheriff, by a sale under such 
execution, convey title or give possession as to such 
property,® or deprive the special partner of his in- 
terest in the firm.® 

The Uniform Limited Partnership Act expressly 
provides that: (1) On due application to a court of 
competent jurisdiction by any judgment ereditor of 
a limited partner, the court may charge the interest 
of the indebted limited partner with payment of the 
unsatisfied amount of the judgment debt; and may 
appoint a receiver, and make all other orders, diree- 
tions, and inquiries which the circumstances of the 
case may require. (2) The interest may be redeemed 
with the separate property of any general partner, 


the latter’s in-|terest can never be known or dis- 


13 SW 349. : 
[a] Illustration.—A partner in a 
general partnership does not become 
a special partner in a limited part- 
nership of which his copartner is a 


special partner because the latter 


paid his contribution by means of a 
check drawn in name of the general 


- partnership, the check being charged 


to his individual account; hence if 
the former is also a creditor of the 
firm for individual loans made to it, 
he may share in the firm assets with 
other creditors. Hall v. Glessner, 100 
Mo 155, 13 SW 349. 

93. Hayes v. Heyer, 35 N. Y. 326; 
Hayes v. Bement, 5 N. Y. Super. 394; 
McArthur v. Chase, 138 Gratt. (54 
Va) 683. 

94. Inre Price, 171 N. Y. 15, 63 NE 
526; Hayes v. Heyer, 35 N. Y. 326. 

95. Durant v. Abendroth, 97 N. Y. 
132, 142 [rev 48. N.. Y.. Super. 554]. 

“Tn respect to these assigned claims 
Abendroth [the special partner] stood 
in the shoes of his assignors and was 
a creditor as their representative.” 
Durant v. Abendroth, supra. 

96. George v. Carpenter, 73 Hun 
221, 25 NYS 1086 [aff 147 N. Y. 686 
mem, 42 NE 723 mem]. ry 

97. See statutory provisions. 

Same person as general and spe- 
cial partner see infra § 1055. 

Special partner’s transactions with 
firm see supra § 1051. 

98. Bradbury v. Smith, 21 Me. 117. 

Rule as to general partnerships see 
supra §§ 409-411. 

Set-off or counterclaim against firm 
for partner’s individual debts see in- 
fra § 1083. 

99. Sherwood v. His Creditors, 42 
ba Anny /103;" 7S) 79!" Vandike, -v. 
Rosskam, 67 Pa. 330 (where the stat- 
ute had not been complied with and 
a limited partnership had not been 
formed). 

{a] TIllustration.—The firm prop- 
erty is not stibject to a levy in execu- 
tion of a judgment in favor of a 
ereditor of a general partner, Van- 
dike v. Rosskam, 67 Pa. 330. 

Subordination of creditors of indi- 
vidual partners in géneral partner- 
ship see supra §§ 409-411. 

1. Sherwood v. His Creditors, 42 
La. Ann. 103, 7S 79. 

[a] Illustration.—A creditor of a 


Z 
# 


dividual indebtedness to him cannot 
enforce a pledge granted him by the 
general partner of his share of a 
partnership out of which the limited 
partnership has been organized and 
which share the general partner in- 
vests in the new firm, although the 
ereditor be the former partner of 
such general partner in the old firm 
and the special partner in the new 
firm. Sherwood vy. His Creditors, 42 
La. Ann. 103, 7 S 79. 

Right of special partner to share 
in firm assets see supra § 1078. 

2. Sherwood v. His Creditors, 42 
La. Ann 1038, 7S 79. Compare Spald- 
ing v. Black, 22 Kan. 55 (the special 
partner suffers an individual wrong 
which, he may redress at law in his 
own name by reason of a levy against 
firm property to satisfy a judgment 
against the general partner for a 
separate debt). 

Nature of general partner’s interest 
in firm see supra § 1049 

Firm property see supra § 1059. 

8. Burt v. Laplace, 114 La. 489, 
38 S429. 

; Ate and counterclaim see infra 

083. 

4. Harris v. Murray, 28 N. Y. 574, 
86 AmD 268. 

[a] Reason for rule.—‘‘As the spe- 
cial partners cannot interfere with 
the property, nor take the control 
from the general partners, [See supra 
§ 1048] it follows, that the sheriff, 
on an execution, has no such power; 
he cannot, on an execution against 
such partner, do anything with the 
partnership property that the special 
partner could not do. He, therefore, 
would have no authority to take from 
the general partners the partnership 
property, for the purpose of selling 
the interest of the special partner in 
the property and assets of the firm; 
nor could he,.as in the case of other 
partnerships, sell the interest of one 
partner in the property of the firm, 
and deliver the property in which 
such interest is sold to the purchaser. 
All that the sheriff, under such cir- 
cumstances, could sell, would be the 
interest of the special partner, if 
such interest could be sold under an 
execution. ... There are many rea- 
sons why such a sale should not be 


sanctioned. The value of such an in- 789. 


closed to purchasers, at the time of 
sale, and if the law directs that per- 
sonal property shall not be sold, un- 
der execution, except the same is 
present and can be seen by the pur- 
chasers, surely, the same _ principle- 
requires a different mode of dispos- 
ing of an unsettled claim against a 
firm, than to sell it by sheriff’s sale. 
No purchaser, unless one interested 
in the partnership, could know or 
ascertain its value, and such a mode 
of disposition would be a sacrifice of 
an interest in a firm, very inconsist- 
ent with a due administration of jus- 
tice.” > Harris” v.Murrayi 25 UNe ay. 
574, 576, 86 AmD 268. 

[b] The rule is an exception to the. 
rule applicable to general partner- 
ships, firm property of which may be 
levied upon and sold upon executions 
in favor of individual creditors of the 
partners, the purchaser taking title’ 
subject to an account between the 
partners and to the claims of firm 
creditors. Read v. McLanahan, 47 N. 
Y. Super. 275. 

[c]. Necessity of notice by special. 
partner.—(1) Where a sheriff is sell- 
ing the interest of a special part- 
ner, in the property of a limited 
partnership, the purchaser is bound 
to knew that such sale is illegal; 
hence it is not necessary for the spe- 
cial partner, although present, to give 
any notice. Harris v. Murray, 28 N. 
Y. 574, 86 AmD 268. And see Execu- 
tions §§ 654, 655. (2) More especially 
is such notice unnecessary if the 
purchaser is himself a partner in the 
firm. Harris v. Murray, supra. And 
see Executions §§ 654, 655. 

Executions against firm property 
in favor of individual creditors of 
partners in general partnerships see 
supra § 564. 

Execution levy and sale of choses 
vis action generally see Executions § 


Nature of special partner’s inter- 
est see supra § 1049. 

5. Harris v. Murray, 28 N. Y. 574, 
86 AmD 268. 

Title and rights of execution sale 
Reger ee see Executions §§ 788— 


6. Harris v. Murray, 28 N. Y. 574, 
86 AmD 268. And see Executions § 
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but may not be redeemed with partnership property. 
(3) The remedies conferred by paragraph (1) shall 
not be deemed exclusive of others which may exist. 
(4) Nothing in this act shall be held to deprive a 
limited partner of his statutory exemption.’ 

[§ 1080] Q. Actions*—1, At Law—a. Between the 
Partners. The general partner may maintain an ac- 
tion against the special partner to compel the latter 
to contribute to the capital of the firm the amount 
agreed upon between the parties,? and the general 
partner may maintain an action at law against the 
special partner to recover amounts withdrawn by 
him from the firm capital,1° at least to the extent of 
any share of the firm’s losses which the special part- 
ner has bound himself in the partnership agreement 
to bear;+1 and the assignee in bankruptcy of.the 
general partner may maintain such an action.'? The 
special partner may maintain an action to recover 
his share of the profits of the firm;1* and it has 
been held that, after an account made between the 
parties,'+ he may maintain an action against the 
general partner for loans made by him to the firm, 
as a copartner may at common law,’® and he may 
maintain an action against the general partner in 
an individual claim wholly disconnected from the.| 
firm.1® 


Procedure. General rules govern procedure in ac- 


7. See statutory provisions. 


PARTNERSHIP 


this money by reason of the existence 


[§§ 1079-1081 


tions between the parties; thus the general rules as 
to parties,’* pleading,t® evidence,® trial,?° judg- 
ment,” execution,?? and appeal and error,?® apply 
in such actions. 

[§ 1081] b. Between Partners and Third Persons 
—(1) In General. Under the usual provisions of 
the statutes,?* when a limited partnership has been 
duly formed,?® the general partners alone may sue 
or be sued in matters relating to the firm,?® and a 
special partner cannot maintain an action against a 
third person for damages to the firm,?’ nor need the 
special partner be joined in an action against the 
general partner upon a firm obligation,?® nor can the 
executor of a deceased special partner be joined in 
such an action.2® This rule applies as to actions re-. 
specting transactions while the firm is a going con- 
cern®® as well as to actions instituted during the 
winding up of its affairs after.dissolution;?! but 
the rule is limited to such actions.?2 - The rule is 
further limited to actions respecting the business of 
the firm,** and the special partner may sue alone in 
his own name to redress an injury to him by a ecredi- 
tor of the general partner.** The general partners 
have no right to take the special partner into court 
as.a party to the action,*® and in an action by the 
firm, the special partner is not a party to the suit.?® 
Where the firm has not been duly organized,?* or 


arate obligation to general partner). 

[a] Amounts paid to a firm cred- 
itor in an action by him against the 
general partner alone, in which a 
debtor of the general partner was 


8. Injunction and receiver see in-|of the limited partnership. Battaille 
fea > $4089. v. Battaille, 6 La. Ann.—682. 

9. Gonzales v. Cabrero, 22 Porto 17. See generally Parties ante p 1. 
Rico 318. 18. See generally Pleading [31 

[a] Action in interest of firm.— | Cyc 1]. ; 
An allegation in the complaint in an 19. See generally Evidence 22 C. 
action to compel contribution by the | J 1 


special partner of the amount agreed 
upon that the action is brought to 
enable’ the general partner to begin 
his duties as such clearly shows that 
the action is filed by the general part- 
ner in the interest of the firm and 
not in his private interest. Gonzalez 
v. Cabrero, 22 Porto Rico 318. 

10. Wilkins v. Davis, 29 F. Cas. 
No. 17,664, 2 Lowell 511. 

Effect of withdrawal of contribu- 
tion see supra § 1068. 

11. Wilkins v. Davis, 29 F. Cas. 
No. 17,664, 2 Lowell 511. 

fa] Illustration.—Where the part- 
nership agreement provides that the 
special partner should share the 
firm’s losses in the proportion of 
seventy-five per cent by him and 
twenty-five per cent by the general 
partner, to the extent of his contribu- 
tion to the firm, the special partner 
is liable in an action at law for sums 
withdrawn by him from the firm to 
the extent of his liability for firm 
losses under the partnership agree- 


ment. Wilkins v, Davis, 29 F. Cas. 
No. 17,664, 2 Lowell 511. 

12. Wilkins v. Davis, supra. 

13. Latting v. Fassman, 29 La. 
Ann. 280. 


Compensation of special partner 
see supra § 1050. 

14. Account stated see Accounts 
and Accounting §§ 249-406. 

15. Casola v. Kugelman, 33 App. 
Div. 428, 54 NYS 89 [aff 164 N. Y. 
608 mem, 58 NE 1085 mem]. 

Loans and other transactions he- 
tween special partner and firm see 
supra § 1051. 

Presumption that common law gov- 
erns in absence of proof of foreign 
law claimed applicable see supra § 
1017 text and note 22-24. 


16. Battaille v. Battaille, 6 La. 
Ann. 682. } 
{a] TIllustration.—A_ special part- 


ner who has advanced money to the 
general partner for the purchase by 
him of property not at all connected 
with the firm is not precluded from 
suing the general partner to recover 


Adb's 

[a] Evidence held sufficient to 
sustain finding that contribution by 
special partner specified in certificate 
had actually been made by him. 
Casola v. Kugelman, 33 App. Div. 
428, 54 NYS 89 [aff 164 N. Y. 608 
mem, 58 NE 1085 mem]. 


12¢7] See generally Trial [38-Cyc 
67]. 
21. See generally Judgments 33 C. 


J. p 1042. 


22. See generally Executions 23 C. 
Jeu SL 
23. See generally Appeal and Er- 


ror: 3) Cid. Dy2o6 
24. See statutory provisions. 


: aoe Formation see supra §§ 1020— 
032. 
26. Kan.—Spalding vy. Black, 22 


Kan. 55 (dictum). ; 

La.—In re Dunn, 115 La. 1084, 40 
S 466. 

Md.—Baltimore City Safe Deposit, 
ete, Co. Vv. Cahn, 102 Sidi 5380, 62 
A 819. 

Mass.—Lawrence y. Batcheller, 131 
Mass. 504. 

Mich.—Gray v. Gibson, 6 Mich. 300 
(dictum). 

N. J.—Perth Amboy Mfg. Co. v. 
Condit. 21Nw J. L659! 

N. Y.—Richter v. Poppenhausen, 
42°N. Y. 373, 9 AbbPrNS 263; Van 
Alstyne v. Cook, 25 N. Y. 489; Fuhr- 
mann v. Von Pustau, 126 App. Div. 
629, LLP NYS 334. 

Pa.—Hunt v. Joy, 1 WklyNC 219. 

Porto Rico.—Brenes v. Hartman, 8 
Porto Rico 360. 

W. Va.—Wetherill v. McCloskey, 28 
W. Va. 195 (dictum, action being on 
eruyaate obligation to general part- 
ner). 

Ont.—Howland v. Bethune, 13 U. C. 


Q. B. 270. 

27. Brenes v. Hartman,. 8 Porto 
Rico 360. 

28. Lawrence v. Batcheller, 131 


Mass. 504; Fuhrmann y. Von Pustau, 
126 App. Div. 629,111 NYS 84. See 
Spalding v. Black, 22 Kan. 55 (dic- 
tum); Wetherill v. McCloskey, 28 W. 
Va. 195 (dictum, action being on sep- 


made a garnishee, cannot be recov- 
ered from him by the assignee in 
insolvency of the general partner on 
the ground that the special partner 
should have been made a party in. 
the creditor’s action. Lawrence vy. 
Batcheller, 131 Mass. 504. 

29. Richter v. Poppenhausen, 42 
N. Y¥. 373, 9 AbbPrNS<263. 

Liabilities of special partner after 
dissolution see infra § 1091. 

30. Baltimore City Safe Deposit, 
ete, ‘(Cor v. Cahn, 102 Ma) 530/462) A 
819; Perth Amboy Mfg. Co. v. Condit, 
21 N. J. GL. 659. 

[a] TllustrationAn action is 
properly brought by the general part- 
ner alone for an obligation arising 
out of a firm transaction, although 
thereafter the special. partners be- 
come liable generally for debts of the 
firm by reason of an alteration in the 
firm members. Perth Amboy Mfg. 
Co. v. Condit, 21 Ne J. Ii. 659. 

Original term see supra § 1039. 

31. In re Dunn, 115 La. 1084, 40 S 
466; Baltimore City Safe Deposit, 
gue Co. v. Cahn, 102 Md. 530, 62 A 

Actions against special partner aft- 
er dissolution see infra § 1094. 

32. Baltimore City Safe Deposit, 
ote Co. v. Cahn, 102 Md. 530, 62 A 

33. Spalding v. Black, 22 Kan. 55. 

34. Spalding v. Black, supra. 

[a] MIllustration.—The special part- 
ner may in his own name maintain 
an action against a creditor of the 
general partner for conversion of the 
special partner’s property by rea- 
son of a levy against all the firm 
property to satisfy a judgment ob- 
tained by such as Sere against the 
general partner. palding v. Black, 
22 Kan. 55. 


35. Burt v. Laplace, 114 La. 489, 
88 S 429. ‘ 
Rights of general partners see su- 
pra § 1046. 
36. Burt v. Laplace, 114 La. 489, 
38S 429. 
§ “egies and counterclaim see infra 
37. See supra § 1032. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1081-1083] 


if the special partner has under some provision of 
the statute become liable as a general partner,*® an 
action may be maintained against the special partner 
alone to enforee this liability,*® or all the partners 
who are liable as general partners may and should 
be joined as parties defendant;*° the cause of action 
against the special partner is not based upon the 
statute, but upon his common-law liability as a gen- 
eral partner.4+ And a ereditor who has obtained a 
judgment at law against the general partners may 


still maintain an action against the special partner’ 


upon diseovering the facts which render the latter 
liable as a general partner.*? An action at law may 
be maintained against the special partner to recover 
sums withdrawn by him from the capital of the firm 
while it is a going concern.** 

The Uniform Limited Partnership Act expressly 
provides that a contributor, unless he is a general 
partner, is not a proper party to proceedings by or 
against a partnership, except where the object is to 
enforce a limited partner’s right against, or liability 
to, the partnership.*+ 

[§ 1082] (2) Pleading.*® Plaintiff in an action 
against all the partners of a limited partnership to 
charge them all as general partners need only allege 
the ultimate facts which constitute his cause of ac- 
tion.4® The complaint in such an action need not 
allege an attempt to form a limited partnership,** 
nor need it allege the special defect which renders 
the special partner liable as a general one;** it is 
sufficient to charge defendant as a general partner.*? 
In an action based on a firm obligation, brought un- 
der the statute, against a general partner,®°® it is 
sufficient to allege generally that defendant is the 

38. See supra §§ 1063-1072. mem, 

Liabilities of special partner after | v. Colgate, 54 
dissolution see infra § 1091. - 

39. Hotopp v. Huber, 160 N. Y. 
524, 55 NE 206 (where an alleged de- 


fect in parties for failure to join 
the other partners as defendants was 


49. 


PARTNERSHIP 


32 NE ae 3 


Loomis v. Hoyt, By INI 

Issues and proof see infra § 1084. 
Sharp v. Hutchinson, 100 N. Y. 
533, 3 NE 500; Continental Nat. Bank 
v. Strauss, 60 N. Y. Super. 


[ah Orsal shs 
general partner of the firm;°! the complaint need 
not expressly allege that the action is brought against 
defendant as the general partner of a limited part- 
nership composed of general and special partners,°* 
and if there be more general partners than defend- 
ant, the nonjoinder must be pleaded in abatement.°* 

Pleadings in defense.°* Where the special part- 
ner is sued as a general partner®® and bases his de- 
fense upon the valid formation or renewal of a hm- 
ited partnership,®® he should plead compliance with 
the statutory requirements,®’ and, according to some 
authorities, in full detail,°* although it has been held 
that an answer need not aver such compliance in full 
detail to be sufficient.°® 

Replication.°° Where defendant interposes an an- 
swer alleging compliance with the statute,°! a reply 
pointing out the specific violations of the statute 
upon which plaintiff relies to charge the special part- 
ner as a general partner has been held proper.°? 

[§ 1083] (3) Set-Off or Counterclaim.°? Where 
one who purchases goods has notice that he deals 
with a limited partnership, he is not entitled, in an 
action for the price of the goods, to counterclaim an 
individual indebtedness of the general partner ;°* 
but such purchaser may counterclaim for such a debt 
where he claims that the limited partnership is a 
sham and that the seller is the sole party interested 
in the claim sought to be enforced against the pur- 
chaser.®> An individual creditor of a special part- 
ner may not assert a counterclaim against the special 
partner in an action by the firm to recover for such 
creditor’s obligations to the firm.®® A special partner 
cannot set off a debt due him from the firm in an 
action to enforce his lability as a general partner.®? 
Fifth Ave. Bank 
Ye 


- Super. 188; 
Y. Super. 287. 


Cas. 480, 5 A 43; Bergner, etc., Brew- 
ings Cove Cobb; lea Co 4 oor 

[a] Answer held sufficient.—An 
affidavit of defense which alleges 
compliance with particular provisions 
of the statute, but which fails to al- 


151, 17|lege compliance with the statutory 


apparent on the face of the com- 
plaint, was not demurred to, and was 
therefore waived). 

40. Abendroth v. Van Dolsen, 131 
ie S66, 9 ISCt 6195, 33° as, ed. 
Hampden Bank v. Morgan, 11 F. Cas. 
No. 6,008; Baltimore City Safe De- 
posit, etc., Co. v. Cahn, 102 Md. 530, 
62 A 819; Sarmiento v. The Cather- 
ine C, 110 Mich. 120, 67 NW 1085; 
Gray v. Gibson, 6 Mich. 300 (dictum) ; 
Sharp v. Hutchinson, 100 N. Y. 533, 
3 NE 500; Fuhrmann v. Von Pustau, 
WE AppsalDiv=. 6295" 111 “NYS ~ 34; 
Loomis v. Hoyt, 52 N. Y. Super. 287, 

41. Sharp v. Hutchinson, 100 N. 
Y, 533, 3 NH 500; Fifth Ave. Bank v. 
Colgate, 54 N. Y. Super. 188; Loomis 
v. Hoyt, 52 N. Y. Super. 287. : 

Pleading, issues, and proof see in- 
fra §§ 1082, 1084. 

42. Durant v. Abendroth, 97 N. 
Y. 132; McArthur v. Chase, 13 Gratt. 
(54 Va.) 683. 

43. Wilkins v. Davis, 29 F. Cas. 
No. 17,664, 2 Lowell 511. 

44. ‘See statutory provisions. 

45. Pleading generally see Plead- 
incu ledeCyeniit. 


46. Loomis v. Hoyt, 52 N. Y. Su- 
per. 287. 
[a] Facts which show the exist- 


ence of a A opal aa —Loomis v. 
Hoyt, 52 N. Y. Super. 287. 
47. Sharp v. Hutchinson, 100 N. 
Wn Dios, Lon INE 00 Continental Nat. 
Bank v. Strauss, 60 N. Y. Super. 151, 
ATEN Se Lose latteds te Nwoeal 148.0558 
mem, 32 NE 10661; Fifth Ave. Bank 
v. Colgate, 54 N. Y. Super: 188; 
Loomis v. Hoyt, 52 N. Y. Super. 287. 
48. Sharp v. Hutchinson, 100 N. Y. 
533, 3 NE 500; Continental Nat, 
Bank v. Strauss. 60 N. Y. Super. 151, 
-NwS USs8" afl 13te N.Y. 148,553 


[47 C. J.—83] 


NYS 188 [aff 137 N. Y. 148, 553 mem, 
32 NE ee Fifth Ave. Bank v. 
Colgate, 54 N. Y. Super. 188; Loomis 
v. Hoyt, 52 N. Y. Super. 287. 

Common-law basis of cause of ac- 
tion against special partmer see su- 
pra § 1081 text and note 41. 

50. See supra § 1081. 

51. Howland v. Bethune, 13 U. C. 
@) B. -€Ont:) 270: 

52. Howland v. Bethune, supra. 

53. Howland v. Bethune, supra. 

54. Plea or answer generally see 
Pleading [31 Cye 126-240]. 


55. See supra § 1081. 
hoes: Formation see supra §§ 1020- 


Renewal or continuance see supra 
§§ 1040-1044. 

57. Henkel v. Heyman, 91 Ill. 96; 
Fourth St. Nat. Bank v. Whitaker, 
170 Pa. 297, 33 A 100; Blumenthal v. 
Whitaker) 1705 Pa; “309; 33. Av" 103): 
Reitzel v. Whitaker, 170 Pa. 306, 33 
A 103; Andrews v. Schott, 10 Pa. 47; 
Conrow v. Gravenstine, 1 Pa. Cas. 
480, 56 A 438; Siegel v. Wood, 3 Pa. 
Dist. 463, 15 Pa. Co. 40; Bergner, etc., 
Brewing Co. v. Cobb, 12 Pa. Co. 460; 
Bausman v. Rogers, 9 WklyNC (Pa.) 
428; Benedict v. Van Allen, 17 U. C 
Q B. (Ont.) 234. 

[a] Answers held sufficient in 
form.—<An affidavit of defense which 
alleges on information and belief that 
statements in the certificate are not 
false, and that defendant expects to 
prove that the firm capital was not 
impaired upon the renewal of the firm 
as a limited partnership is sufficient 
in form to prevent judgment on the 
pleadings. 
L207 Pa. (309,334. 103. 

58. Conrow v. Gravenstine, 1 Pa. 


Blumenthal y. Whitaker,, 


requirement for a firm sign (see su- 
pra § 1035), is insufficient. Conrow 
v. Gravenstine, 1 Pa. Cas. 480, 5 A 
43; Bergner, eta, Brewing Co. v. 
Cobb; 112 Pal Co: 460: 

Wyatt, 42 Fed. 


Hes Rawitzer v. 

[a] Answer held  sufficient.—An 
answer, alleging execution of the re- 
quired certificate and affidavit and 
the filing, recording, and publication 
of such papers, is sufficient, without 
an express averment of payment of 
the contribution in cash, Rawitzer 
v. Wyatt, 42 Fed. 287. 

60. Replication generally 
Pleading. [31 Cyc 241-269]. 
Seed See supra text and notes 56, 

62. Hartford Nat. Bank vy. Bei- 
necke, 15 App. Div. 474, 44 NYS 486, 
26 NYCivProe 226; Williams v. Kil- 
patrick, 21 AbbNCas ONS NG) THUG 

63. Recoupment, set-off, and coun- 
terclaim generally see Set-Off and 
Counterclaim [34 Cyc 618]. 

64. Rosenberg v. Block, 50 N. Y. 
Super. 357 [rev on other grounds 102 
N. Y. 255, 6 NE 580]., 

65. Rosenberg v. Block, LO ZENG Ye 
255, 6 NE 580. 

Recoupment, set-off, and counter- 
claim as to partnership and individual 
demands see Set-Off and Counter- 
claim [34 Cye 733-739]. 

Issues and proof see infra § 1084. 

66. Burt v. Laplace, 114 La. 489, 
38 S 429. 

67. Savage v. Carney, (Tenn. Ch. 
A.) 47 SW 571; Ussery v. Crusman, 
(Tenn. Ch. A.) 47 SW 567. 

Right of special partner to share in 
firm assets when firm insolvent see 
supra § 1078. 


see 
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[§ 1084] (4) Issues, Proof, and Variance.*® Gen- 
eral allegations in a complaint that defendant is 
liable as a general partner,®® defended on the ground 
that he is a special partner in a limited partnership 
and exempt from liability under the provisions of 
the statute,*° or even denied generally,*! raise the 
issue of the firm’s compliance with the requirements 
of the statute,7? and under such general allegations** 
plaintiff may introduce proof of the firm’s failure to 
comply with the statute governing limited partner- 
ships and defendant’s consequent subjection to gen- 
eral liability for the firm’s obligations.** Evidence 
immaterial to the issues raised by the pleadings is 
not admissible.*® Where in an action by a limited 
partnership to recover for goods sold by the firm to 
defendant, plaintiff alleges the existence of a limited 
partnership, there is no variance because defend- 
ant’s proof shows a failure to comply with the stat- 
ute.“® Where defendant in such an action is per- 
mitted to counterclaim for a debt due him from the 
general partner,‘’ he is entitled to introduce proof 
tending to establish the facts which he alleges.’® 
Under the provisions of some statutes,7® where the 
required sign has not been put up in front of the 
firm’s place of business,*° no action shall be abated 


or dismissed by reason of variance in the proofsand* 


pleadings as to the names and number of the part- 
ners,®' but the pleadings may be amended to conform 
with the proof.*? 

[§ 1085] (5) Evidence. There is authority that 
a plaintiff seeking to subject a special partner in a 
limited partnership to general lability for the firm’s 
obligations has the burden of proving noncompliance 


68. Issues, proof, and variance]affidavit are false. Fifth Ave. Bank 


PARTNERSHIP 


te 


[§§ 1084-1085 


with the statutory provisions governing the rela- 
tion,** and there is no burden on defendant in such 
case, where plaintiff’s evidence simply exhibits him 
as a special partner, to show that the statute has been 
complied with in all respects and that in none has 
there been such acts of commission or omission in 
violation of the statute as to convert his liability 
into a general one as to firm ereditors.*+ Thus, under 
this view, such a plaintiff has the burden of proving 
allegations that statements made in the certificate 
or affidavit are false,®® or that capital contributed in 
an abortive attempt to form a limited partnership 
remains intact when a new limited partnership is 
organized to succeed the old firm.*® However, it has 
also been held that a defendant who claims limited 
hability as a special partner must show compliance 
with the statute.** Where the special partner’s lia- 
bility is based on a violation of thestatute governing 
the conduct of a limited partnership after the firm 
has been formed, a creditor need not prove that the 
statute had been complied with and a limited partner- 
ship duly formed.** A ereditor who sues the special 
partner as‘a general partner has no burden of provy- 
ing that the eredit was given the firm in consequence 


of a supposed compliance with the statute,®® or that — 


“he Sustained any special loss by reason of the failure 


to comply with the statute,®® or that there was any 
bad faith in the failure to comply with the statute.®! 

Admissibility. Where the existence of a firm as a 
limited partnership is in issue, evidence showing that 
it has been duly formed under the statute is admis- 
sible.°? The books of a lmited partnership are 
admissible against the special partner as well as 


ne te v.. Block, 102 N. Y..255,.6 NEE 


generally see Pleading [31 Cyc 670—|v. Colgate, 54 N. Y. Super. 188; 80. « 
714). : Loomis v. Hoyt, supra. (3) Plaintiff 79. See statutory provisions. 
69. See supra § 1082. may prove that defendant conducted 80. Firm sign see supra § 1035. 
70. Sharp v. Hutchinson, 100 N.|business in ‘several counties and 81. Carter-Battle Grocer Co. v. 
Y. 533, 3 NE 500; Continental Nat. | failed to file and record the organiza- | Jackson, 18 Tex. Civ. A. 353, 45 SW 


Bank vy. Strauss, 60 N. Y. Super. 151, 
ACTONGYIS) US Sa beste 43 aN. Ys. AAS, Rb 53 
mem, 32 NE 1066]; Fifth Ave. Bank 
v. Colgate, 54 N. Y. Super. 188; R. 
S. Oglesby Co., Inc. v. Lindsey, 112 
Va. 767, 72 SE 672, AnnCas1913B 913. 

71. Loomis v. Hoyt, 52 N. Y. Super. 
287. See Benedict v. Van Allen, 17 
U. Cc. Q@. B. (Ont.) 234 (where evi- 
dence clearly established failure to 
comply with the statute). 

72. Sharp v. Hutchinson, 100 N. 
Y. 533, 3 NE 500; Continental Nat. 
Bank v. Strauss, 60 N. Y. Super. 151, 
17 NYS 188 [aff 137 N. Y. 148, 553 
mem, 32 NE 1066]; Fifth Ave. Bank v. 
Colgate, 54 N. Y. Super. 188; Loomis 
v. Hoyt, 52 N. Y. Super. 287; R.S. 
Oglesby Co., Ine. v. Lindsey, 112 Va. 
767, 72 SE 672, AnnCas1913B_ 913. 
See Benedict v. Van Allen, 17 U. C. 
Q. B. (Ont.) 234 (where évidence 
clearly established failure to comply 
with the statute). 

73. See supra text and note 69. 

74. Sharp v. Hutchinson, 100 N. Y. 
533, 3 NE 500; Continental Nat. Bank 
Ver SECAUSS, VOURIN. Yep SUDCr lol, da 
NYS 188 [aff 137 N. Y. 148, 553 mem, 
32 NE 1066]; Fifth Ave. Bank v. 
Colgate, 54 N. Y.\Super. 188; Loomis 
Vv. Hoyt, 52 oN. Y. Super... 287. See 
Benedict. va Van Alien, 917 2U, Cl) @: 
B. 234 (where evidence clearly estab- 


lished failure to comply with the 
statute). 
{a] TIllustrations.—Under general 


allegations that defendant is liable 
as a general partner: (1) Plaintiff 
may prove that defendant failed to 
pay the entire amount of the con- 
tribution specified in the certificate. 
Sharp v. Hutchinson, 100 N. Y. 533, 
8 NE 500; Loomis v. Hoyt, 52 N. Y. 
Super. 287. (2) Plaintiff may prove 
that statements in the certificate or 


tion papers in one of them. Loomis 
v. Hoyt, supra. 

75. RR. S. Oglesby Co., Inc. v. Lind- 
sey, 112 Va. 767, 72 SH 672, AnnCas 
£13 1 9L3. 

[a] flustration.—In a suit on a 
partnership debt, a defendant claim- 
ing to be a special partner was not 
entitled to show that he had lost the 
money put into the concern, and had 
received no dividends, the only is- 
sue being whether he had so com- 
plied with the statute as to avoid lia- 
bility. R. S. Oglesby Co., Inc. v. Lind- 
sey, 112 Va. 767, 72 SE 672, AnnCas 
OSS orae 

76. Rosenberg v. Block, 50 N, Y. 
Super. 357 [rev on other grounds 102 
N. Y. 255, 6 NE 580]. 

Variance not caused by discrepancy 
between one party’s pleading and oth- 
er’s proof see Pleading [31 Cye 701 
note 21]. 

77. See supra § 1083. 

78. Rosenberg v. Block, 102 N. Y. 
255, 6 NE 580. 

[a] Illustration.—In an action by 
the members of an alleged special 
partnership to recover for goods al- 
leged to have been sold for them by 
defendant as agent, in which defend- 
ant sets up as a counterclaim an in- 
debtedness owing to him by an al- 
leged general partner, and alleges 
that the partnership was a mere sham 
resorted to aS a mere cover to pre- 
vent the creditors of the general part- 
ner from reaching his property, and 
seeks to show that the alleged part- 
ner assigned his property, preferring 
the alleged special partner to whom 


in fact he was not indebted, and that. 


the property so assigned constituted 
the contribution of the alleged spe- 


.cial partner, defendant may introduce 


proof to support his allegations. Ros- 


615 (recognizing rule). 


82. Carter-Battle Grocer Co. v-. 
Jackson, supra (recognizing rule). 
83 Continental Nat. Bank v. 


Strauss, 137 N. Y. 148, 32 NE 1066; 
Patterson v. Youngs, 154 App. Div. 
536, 1389 NYS 670 [rev 72 Mise. 91, 
129 NYS 673]; Whilldin v. Bullock, 
4 WklyNC (Pa.) 234. 

84. Continental Nat. Bank 
Strauss, 137 N. Y. 148, 32. NE 1066. 

85. Patterson v. Youngs, 154 App. 
Divni586, 139. INES) 67.0: 

86. Patterson v. Youngs, supra. 

87. Loomis v. Hoyt, 52 N. Y. Super. 
287; R. S. Oglesby Co., Inc. v. Lind- 
sey, 112 Va. 767, 72 SE 672, AnnCas 
19138B 913. 

[a] MTllustration.—In a suit on a 
partnership debt, a defendant cannot 
avoid liability on the theory that a 
limited partnership existed without 
showing that the articles were re- 
corded in the county clerk’s office in 
a separate book kept for that pur- 
pose, and indexed in the name of the 
concern as required by the statute. 
R. S. Oglesby Co., Inc. v. Lindsey, 112 
Va. 767, 72 SE 672, AnnCas1913B 913. 

88. Davis v. Bowes, 15 U. C. Q. B. 
(Ont.) 280 (where special partner’s 
liability as general partner was based 


Vv. 


on interference in the firm’s busi- 
ness). ° 

89. Pierce v...Bryant, 5 Allen 
(Mass.) 91. e 

90. Pierce v. Bryant, supra; R. S. 


Oglesby Co., Inc. v. Lindsey, 112 Va. 
767, 72 SH 672, AnnCas1913B 913. 

91. Pierce v. Bryant, 5 Allen 
(Mass.) 91. 

Necessity of intention or knowledge 
by special partner of failure to com- 
ply with statute see supra § 1070. 

92. Booth v. Hunt, 69 Fed. 220, 16 
CCA 214, 


ees 


For tater cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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against the general partner;®* but the books of a 
former partnership out of which a limited partner- 
ship is organized, and of which the special partner 
had not been a member, are not admissible against 
him,°* at least in the absence of proof of actual 
knowledge by the special partner of entries in such 
books prior to his having become a special partner in 
the new firm.®® Evidence of statements made by a 
special partner to the general partners is admissible 
to show a ratification by the latter of a contract made 
for the firm by the special partner.®® 

Weight and sufficiency. The certificate and affi- 
davit required by the statute are prima facie evidence 
of the due formation of a limited partnership,®* 
that the special partner’s contribution as specified in 
these papers has in fact been paid,®® and that the 
statements contained in these papers are true;°® but 
these papers are not conelusive evidence as to the 
truth of their contents,’ and plaintiff may show that 
statements in these papers are in fact false.? After 
evidence has been given to show the falsity of the 
affidavit, it cannot operate as rebutting proof.* Gen- 
eral rules* govern the weight and sufficiency of evi- 
dence in actions between partners in a limited part- 
nership and third persons.’ Prima facie evidence 
that the special partner’s contribution has been paid,°® 
coupled with other proof of such payment, is suffi- 


PARTNERSHIP 


[47 C.J.] 1815 


cient to establish that fact.? The certificate alone, 
without other proof of compliance with the statutory 
requirements for the formation of a limited partner- 
ship, is not sufficient to show the creation of such a > 
firm.® 

[§ 1086] (6) Trial and Judgment. When the 
facts are undisputed, and reasonable men cannot 
differ as to the proper inferences therefrom, the only 
questions upon the trial are for the court.2 Where 
the facts are in dispute, or the inferences from the 
evidence are uncertain, a question is presented for 
the jury.t° General rules!! govern the court’s in- 
structions to the jury. These should state the law 
governing the case correctly,!? should conform to the 
issues,!? and should conform to the evidence in the 
case.'+ It is not error to refuse a requested instruc- 
tion which states the law incorrectly,+®> or which is 
in conflict with one already given by the court.'® 
Under the general rule,1* the refusal of an instrue- 
tion asked by one party is not a ground for exception 
by the adverse party to the case.!* 

Judgment. Where because of noncompliance with 
the statute, the special partner is sued jointly with 
the general partners on a firm obligation,+® and a 
prior adjudication discharging the general partners 
in bankruptey bars any judgment in the action 
against them,?° judgment may be rendered against 


93. Chick v. Robinson, 95 Fed. 619, 
37 CCA 205, 52 LRA 833; Hotopp v. 
Eaber, 160 UN. Y.. 624, 55’ NE) 2065 
Jersey City First Nat. Bank v. Huber, 
75 Hun 138, 26 NYS 963. 

[a] The firm books are admissible 
to show that the special partner did 
not pay the contribution specified in 
the certificate. Hotopp v. Huber, 160 
Ne Ye 524,55 NE 206. 

{[b] Firm books containing no en- 
tries of the payment by the special 
partner of the contribution to the firm 
capital specified in the certificate are 
admissible, either as part of the tes- 
timony of a bookkeeper who testified 
for them that they contained no en- 
try of such payment, or as _ inde- 
pendent proof bearing on the issue. 
Hotopp v. Huber, 160 N. Y¥. 524, 55 
NE 206. 

94. Kohler v. Lindenmeyr, 129 N. 
Y. 498, 29 NE 957; Jersey City First 
Nat. Bank v. Lindenmeyr, 19 NYS 
269. 

[a] TIllustration.—Entries in part- 
nership books before the formation 
of a limited partnership by the gen- 
eral partners in the preéxisting firm 
and an additional person entering as 
a special partner, of which the lat- 
ter is not shown to have had any 
actual knowledge, are inadmissible in 
evidence against him to show that 
he did not pay his contribution in 
cash but by a satisfaction of his debt 
against the prior firm and a credit 
of an equal amount to his capital 
account in the new firm, even though 
the accounts of the new firm are 
kept in the books of the old firm. 
Kohler v. Lindenmeyr, 129 N. Y. 498, 
29 NE 957. 

95. Kohler v. Lindenmeyr, supra. 

96. Fischer v. Eyre, 166 App. Div. 
108, 151 NYS 692. 

Ratification of contracts made by 
special partner see supra § 1081. 

97. Rawitzer v. Wyatt, 42 Fed. 
287; Hampden Bank v. Morgan, 11 
F. Cas. No. 6,008; Van Ingen v. Whit- 
man, 62 N. Y. 513; Madison County 
Bank v. Gould, 5 Hill (N. Y.) 309. 

98. Hampden Bank y. Morgan, 11 
F. Cas. No. 6,008. 

99. Hotopp v. Huber, 160 N. Y. 
524,55 NE 206; Continental Nat. Bank 
v. Strauss, 137 N. Y. 148, 32 NH 1066. 

1. Hotopp v. Huber, 160 N. Y. 524, 
55 NE 206. 

2. Hotopp v. Huber, supra. 

[a] Ilustration.—Plaintiff may 
show that statements in the organiz- 
ation papers’ that payment of the 


|} special partner’s contribution was 
made in cash are in fact untrue, and 
that the payment was never made. 
Hotopp v. Huber, 160 N. Y. 524, 55 NE 


206. 

3. Van Ingen v. Whitman, 62 N. 
Y. 5138; Madison County Bank v. 
Gould, (oy Ell SON: TY )e 3092 

4 See Evidence §§ 1730-1806. 

5. See cases infra this note. 

[a] Evidence held sufficient.—(1) 
To show that the special partner’s 
contribution was actually paid in 
good faith. Metropolitan Nat. Bank 
ve Sirret, 97° IN. Yo 1320; 15 AbDDNCais: 
318; Metropolitan Nat. Bank v. Palm- 
er, 9 NYS 239. (2) To show that the 
contribution had not in fact been paid 
by the special partner. Hartford Nat. 
Bank v. Beinecke, 80 App. Div. 546, 
80 NYS 803; Chambers v. Webster, 
69UApp!. Div." 5465 >) NYSP al. 

[b] Evidence held not sufficient.— 
(1) To show that defendant as a spe- 
cial partner took part in the manage- 
ment of the firm’s business in viola- 
tion of the statute. McKnight v. 
Ratcliff, 44 Pa. 156. (2) To show that 
the requirements as to the firm sign 
have been complied with. R. : 
Oglesby Co., Ine. v. Lindsey, 112 Va. 
767, 72 SE 672, AnnCas1913B 913. 

6. See supra text and notes 97-99. 

7 Hampden Bank vy. Morgan, 11 
F. Cas. No. 6,008. 

8. Gray v. Gibson, 6 Mich. 300 
(where it was not shown that the 
certificate was filed and recorded). 

9. McKnight v. Ratcliff, 44 Pa. 156. 

[a] TIllustration.—Where there is 
no proof to charge the special part- 
ner as a general partner, the court 
should charge the jury that there is 
no evidence in point of law to hold 
him liable. McKnight v. Ratcliff, 44 
Parnlob: 

10. Fox v. Graham, How. N. P. 
(Mich.) 90; Manhattan Co. v. Phil- 
lips, 109 N. Y. 383, 17 NE 129; Met- 
ropolitan Nat. Bank v. Sirret, 97 N. 
Y. 320, 15 AbbNCas 318; Chambers 
v. Webster, 69 App. Div. 546, 75 NYS 
81; Metropoliton Bank v. Palmer, 9 
NYS 239; Hanover Nat. Bank vy. Sir- 
rett, 15 AbbNCas (N. Y.) 3384 note; 
ee v. Argall, 24 Wend. (N. Y.) 
496. 

{a] Tllustrations.—Where the evi- 
dence is conflicting it is for the jury 
to decide: (1) Whether the special 
partner’s contribution has been ac- 
tually and in good faith paid into the 
firm capital. Manhattan Co. v. Phil- 
lips, 109 N. Y. 383, 17 NH 129; Met- 


ropolitan Nat. Bank vy. Sirret, 97 N. 
Y. 320, 15 AbbNCas 318; Chambers 
v. Webster, 69 App. Div. 546, 75 NYS 
81; Metropolitan Nat. Bank v. Palm- 
er, 1.9 NYS 239: (2) Whether there 
was an understanding between the 
parties that the general partner was 
to return the special partner’s con- 
tribution on the day it was made, by 
means of a check drawn on the firm. 
Metropolitan Nat. Bank v. Palmer, 
supra; Hanover Nat. Bank v. Sirrett, 
15 AbbNCas (N. Y.) 334 note. (3) 
Whether the publication of the cer- 
tificate was in compliance with the 
requirements of the statute. Bowen 
v. Argall, 24 Wend. (N. Y.) 496. (4) 
As to what is the relation between 
the parties where the statute has not 
been complied with. Fox vy. Graham, 
How. N. P. (Mich.) 90. 

11. See Trial [88 Cyc 1594-1818]. 

12. See cases infra this note; and 
Trial [38 Cyc 1595-1598]. ; 

[a] Illustrations held to state law 
correctly.—R. S. Oglesby Co., Inc. v. 
indsey,.- 112 -Vas WOT T2-.SEy 6i2: 
AnnCas1913B 913. 

[b] Instructions held erroneous.— 
An instruction which charges that 
the special:partner is liable as a 
general partner for the torts of the 
firm because he had participated in 


the management of the firm. Mc- 
Knight v. Ratcliff, 44 Pa. 156. 
13. See case infra this note; and 


Trial [38 Cyc 1612-1627]. 

{a] Instructions held sufficient to 
submit issues.—Tracy v. Tuffly, 134 
U.S. 206,10 SCt 527, 337i. eds. 87/9) 

14. See cases infra this note; and 
Trial [38 Cyc 1612-1640]. 

[a] Instructions held proper un- 
der evidence.—Tracy v. Tuffly, 134 U. 
S. 206, 10 SCt 527, 33 L. ed. 879. 

15. R. S. Oglesby Co., Inc. v. Lind- 
sey, 112 Va. 767, 72 SE 672, AnnCas 


LiLan 913. And see Trial [38 Cyc 
a § 
16. Tracy v. Tuffly, 134 U. S. 206, 


10 SCt 527, 33 L. ed. 879. 
Trial [38 Cye 1711]. 

17. See Trial [38 Cyc 1788]. 

18. R. S. Oglesby Co., Inc. v. Lind- 
sey, 112 Va. 767, 72 SE 672, AnnCas 
1913B 913. : 

19. See supra § 1081. 

20. Abendroth v. Van Dolsen, 131 
U.S. 66, 9 SCt 619, 33 L. ed..57 [aft 
1 NyYCity€t 469]; Durant v. Aben- 
Grothe 9 2 Ni) Yue Sie) Prev coun eye 
Super. 554]. 

Effect of discharge in bankruptcy 
see Bankruptcy § 704. 


And see 
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the special partners alone.?!. A judgment on a coun- 
terclaim against the special partner is not authorized 
in an action by a limited partnership upon a firm ob- 
higation.?? 

[§ 1087] (7) Appeal and Error. Questions not 
suggested in any form at the trial,?° nor raised by 
the pleadings in the case,?* are not reviewable on ap- 
peal. Under the general rule that disputed questions 
of fact are within the exclusive province of the 
jury,?° a verdict based on conflicting evidence is con- 
sidered conclusive on appeal.” 

[§ 1088] 2. In Equity—a. In General. A bill in 
equity may be maintained to compel a special part- 
ner to contribute the sum specified in the certificate 
to the firm eapital,?? or to account for and restore 
amounts withdrawn by the special partner from the 
capital of the firm.?* The general partners in a 
limited partnership need not be joined in a bill for 
the specific performance of a contract entered into 

by the special partner as an-individual.?°® 

[§ 1089] b. Injunction and Receiver.*° The cred- 
itors of an insolvent limited partnership may main- 
tain a bill to enjoin the disposal of the firm’s assets?! 
in pursuance of a preferential transfer void under 
the statute,*? 


assets of the firm ratably among the creditors,** 


21. Abendroth v. Van Dolsen, 131 
WEOSSC6, Ol (SCt Glo sous ed) bi haiti 
1 NYCityCt 469]; Durant v. Aben- 
adroth, 9) IN Yare32) prev v48 Ne Gc 


ly entered 


to have such a transfer set aside,** and... 
for the appointment of a receiver to distribute the 
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into this agreement, 
though the infringing use and sales | A. 
were by a limited partnership (N, 
which he is the special partner, and | 3 
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without first obtaining a judgment at law,®® although 
the creditors would not be entitled to such relief if 
the firm were a general partnership,*® or, where it is 
a general partnership, for failure to comply with 
the statute.*7 A receiver will be appointed only 
where plaintiff’s claim is undisputed,** and where 
the suit is brought for the benefit of all the firm 
creditors;?® and a simple contract creditor is not 
entitled to the appointment of a receiver for his 
benefit alone where defendant denies his claim.*° 

Procedure. Although there is authority that it is 
good practice to join the special partner in a bill for 
an injunction and a receiver of firm property,*? a 
decree enjoining a transfer and appointing a receiver 
will not be set aside for the nonjoinder of the special 
partner as a defendant in the abgence of any prej- 
udice to him by reason of such decree.*”? General 
rules*® goyern the sufficiency of the bill in such ac- 
tions.*# 

[§ 1090] R. Dissolution, Settlement, and Account- 
ing—l. Causes and Manner of Dissolution. A limit- 
ed partnership may be dissolved for the misconduct 
of a general partner,*® or for fraud practiced on the 
special partner by the general partner,*® or upon 


_the bankruptey of a general partner,** or upon the 


death of a general partner,*® or, unless the statute 


al- . Batchelder v. Altheimer, 10 Mo. 
81; Whitcomb v. Fowle, 10 Daly 
Y.) 23, 7 AbbNCas 295, 56 HowBRr 


65; Innes v. Lansing, 7 Paige (N. 


35. 
1 


in 


Super. 554]. 


22. Burt v. Laplace, 114 La. 489, 
38 S 429. 
[a] The reason for the rule is that 


in such an action the special part- 
ner is not a party (see supra § 1081 
note 36), and he is not served with 
notice by defendant so that he is 
not properly in court to have a judg- 
ment rendered against him. Burt v. 
Laplace, 114 La. 489, 38 S 429. And 
see Judgments §§ 41-55. 

Rights of creditors of special part- 
mer see supra § 1079. 

Set-off and counterclaim see supra 


§ 1083. 
23. Hotopp v. Huber, 160 N. ¥. 524, 
55 NE 206. And see Appeal and Er- 


ror §§ 580-950. 

24. Hotopp v. Huber, supra. And 
see Appeal and Error §§ 664-689. 

[a] Illustration.—A claimed de- 
fect in parties defendant, because of 
nonjoinder of the general partners in 
an action against the special part- 
ner as a general partner on a firm 
obligation because of a violation of 
the statute, is not available on ap- 
peal in the absence of a demurrer to 
the complaint below for defect of 
parties, or in the absence of any oth- 
er object at the trial. Hotopp v. 
Huber, 160 N. Y. 524, 55 NE 206. And 
see Appeal and Error §§ 679-681. 
yeas See Appeal and Error §§ 2836, 

Ot. 

26. Metropolitan Nat. Bank v. Sir- 
met. 97 IN, (Ye 320," 15, AbbNCas 318; 
Chambers v. Webster, 69 App. Div. 
546, 75 NYS 381; Metropolitan Nat. 
Bank v. Palmer, 9 NYS 239. 

27. Robinson v. McIntosh, 3 BH. D. 
Smith (N. Y.) 221. 

Contribution see supra §§ 1023- 
1027. 

28. Robinson v. McIntosh, 3 E. D. 
Smith (N. Y.) 221. 

Withdrawal of special partner’s 
contribution see supra §§ 1052, 1068. 


29. American Box Mach. Co. v. 
Crosman, 61 Fed. 888, 10 CCA 146 
[mod 57 Fed. 1021]. 


[a] Illustration.—A bill for the 
specific performance of a contract not 
to sell or manufacture any machines 
infringing patents claimed by plain- 
tiffs may be maintained against a 
special partner alone, who individual- 


it will be embarrassed by the decree. 
American Box Mach. Co. vy. Crosman, 
61 Fed. 888, 10 CCA 146 [mod 57 Fed. 
1021]. 

Enforcement of contracts as _ to 
patents see Patents [30 Cyc 966, 967]. 

Parties in bill for specific perform- 
ance generally see Specific Perform- 
ance [36 Cyc 767-771]. 

30. Injunction generally see In- 
junction §§ 1-892. 

Receivers generally see Receivers 
[34 Cye 15-510]. 

Sl. Whitewright v. 
Banu ONe ye) wore. 

32. Crouch v. Chicago First Nat. 
Bank, 156 I1l.- 342, 40 NE 974 [aff 
47 Ill. A. 574]; Batchelder v. Alt- 
heimer, 10 Mo. A. 181; Whitcomb v. 
Fowle, 10 Daly (N. Y.) 23, 7 AbbNCas 
295, 56 HowPr 365; Jackson v. Shel- 
don, Je Abbier “UNG OY) ba levy, ve 
Levy, 6 AbbPr (N. Y.) 89, 15 HowPr 
395; Innes v. Lansing, 7 Paige (N. 
XY.) DSe3 Coftin’s App: 206° Ba: 280. 

{a] A pretended dissolution of the 
firm in pursuance of a scheme to pre- 
fer creditors does not preclude an at- 
tack thereon by simple contract cred- 
itors who seek ratable distribution of 
the firm’s assets. Crouch vy: Chicago 
First Nat. Bank, 156 Ill. 342, 40 NE 
O74 [athe] Ul. VAT 4c 

Preferential transfers see supra §§ 
1076, 1077. 


Stimpson, 2 


33. Crouch v. Chicago First Nat. 
Bank, 156 Ill. 342, 40 NE 974 [aff 
47 Ill. A. 574]; Whitcomb v. Fowle, 


10 Daly (N. Y.) 23, 7 AbbNCas 2:95, 
56 HowPr 365; Jackson vy. Sheldon, 
STADE L TONY oma 

34. Crouch y. Chicago First Nat. 
Bank, 156 Ill. 342, 40 NE 974 [aff 
47 Tl. A. 574]; Batchelder v. Alt- 
heimer, 10 Mo. A. 181; Gray v. Levy, 
15° Hun 965 26 NYS 861; -Hardt v: 
Wevy, a2 tun 622i, 9 com IN Se ase 
Whitewright v. Stimpson, 2 Barb. (N. 
Y.) 879; Whitcomb v. Fowle, 10 Daly 
(N. Y.) 23, 7 AbbNCas 295, 56 HowPr 
865; Jackson v. Sheldon, 9 AbbPr 
CNS We) Late lbewian ve Levy, 6 AbbPr 
GNEIWNS) eS 9 ile EO wser gS OD ae Enes 
v. Lansing, 7 Bees A 65) 583; Cof- 
fin’s App., 106 Pa. ; 

Nature of firm Poneltye 
Generally see supra § 1059. 
Upon insolvency see supra § 1075. 


Yamose. 
Batchelder v. Altheimer, 16 Mo. 
Innes vy. Lansing, 7 Paige (N. 


‘Rights of creditors of general part-. 


‘nership to pEIURCu OR, and receiver see 
| supra §§ 523-526. 


37. Gray v. Levy, 75 Hun 96, 26: 
NYS 861; Hardt v. Levy, 72 Hun 225, 
25 NYS 248. 


Effect of failure to comply with 
statute generally see supra §§ 1032, 
1064-1072 

38. La Chaise v. Lord, 1 AbbPr 
(N. Y.). 213, 10 HowPr 461. 

39. La Chaise v. Lord, supra. 

40. La Chaise v. Lord, supra. 

41. Schulten v. Lord, 4 E. D. Smith 
QNE Y=)! 206: 

42. Schulten y. Lord, supra 
43. See Equity §§ 389-452: 
tions §§ 528-559; 

110-114]. 

44. See cases infra this note. 

{a] Bill held sufficient.—Crouch v. 
Chicago First Nat. Bank, 156 Ill. 342, 
4) NE 974 [aff 47 Ill. A. 574]; Levy 
v. Levy, 6 AbbPr (N. Y.) 89, 15 How 
Iams See 

45. See Continental Nat. Bank v. 
Strauss, 137 Ni Y. 148. 32 sNEeL066 
(holding that a special partner’s in- 
stitution of a suit for dissolution of 
the firm on that ground is not an 
interference with the firm’s business) ; 
Skolny v. Richter, 139 App. Diy. 534, 
124 NYS 152 [rev 66 Misc. 376, 123 
NYS 788] (dictum). 

[a] For a general partner to en- 
gage in a competing business, with- 
out the consent of or against the ob- 
jections of special partners is an act 
of bad faith warranting dissolution. 
Skolny vy. Richter, 139 App. Div. 534, 
124 NYS 152 [rev 66 Misc. 376, 123 
NYS 788]. 

46. Tournade va Darhiesent 3 Hun 
(N. Y.) 144, 5 Thomps. & C. 288 (hold- 
ing the special partner liable for firm 
obligations incurred before the rescis- 
sion of the agreement between the 
parties). 

47. Wilkins v. Davis, 29 F. Cas. No. 
17,664, 2 Lowell 511. 

48, Skolny  v. Richter, 139 App. 
Div. 534, 124 NYS 152 [rev 66 Misc. 
376, 128 NYS 788] (dictum); George 
es Carpenter, 73 Hun -221,.25 NYS 


Injunc- 
Receivers. [34 Cye 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘4 


§§ 1090-1091] 


provides otherwise,*® upon the death of a special 
partner,®° or by the expiration of the term for which 
the firm was organized.°t Under the express pro- 
visions of the statutes,°? the firm is dissolved upon 
an alteration in the firm’s members®® or business.°* 
For the special partner to engage in business in 
competition with the firm is not such an act of bad 
faith as to cause dissolution,®® although it might be 
for the general partner to do so.°® Where the part- 
ners desire to dissolve the firm by mutual consent 
before the expiration of the firm’s original term, the 
statutes usually provide®’ that a notice of such dis- 
solution shall be filed and recorded in the office where 
the original papers are recorded, and published in 
specified newspapers for a specified period,°®* and a 
dissolution of the firm is not effected until the stat- 
ute has been fully complied with in this respect.°® 
When the firm is dissolved by the expiration of the 
term for which it was organized, notice of the dis- 
solution need not be given as the recorded papers are 
notice tO all the world of the term of the partner- 
ship.°° And no notice need be given where the firm 
failed of original formation as a limited partnership 
because of noncompliance with the statute.** 

The Uniform Limited Partnership Act expressly 
provides that a limited partner may have the part- 
nership dissolved and its affairs wound up when (1) 
he rightfully but unsuccessfully demands a return of 
his contribution, or (2) the other habilities of the 
partnership have not been paid, or the partnership 
property is insufficient for their payment, and the 
limited partner would otherwise be entitled to the re- 
turn of his contribution.®* The act further provides 
that the certificate shall be canceled when the part- 


1086 [aff 147 N. Y. 686 mem, 42 NE | 454, 24 HowPr 455. 
723 mem]. [a] 
[a] The Uniform Limited Part- 


nership Act expressly provides that 
the retirement, death, or insanity of 


PARTNERSHIP 


Publication of the required 
notice for the full statutory period 
is essential in order to effect a dis- 
solution, and a failure to do so pre-|C., 
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nership is dissolved or all limited partners cease to 
be such.** The proceedings for cancellation of the 
certificate are precisely the same as those provided 
for its amendment.°* 

[§ 1091] 2. Rights, Powers, and Liabilities of 
Partners. When a limited partnership has been duly 
dissolved, the general partners have the right and 
power to wind up its affairs;®® it is not the duty of 
the special partner®® or of the representatives of a 
deceased special partner®’ to care for or collect the 
assets of the firm. There is authority that the gen- 
eral partners of a dissolved firm have no implied au- 
thority to bind the special partner by new obliga- 
tions,®® and the executors of a deceased general 
partner cannot be held liable for firm obligations in- 
curred after dissolution in the absence of an assent 
on their part to continue the business;*® but it has 
also been held that if the firm does business after its 
dissolution as a limited partnership by the expiration 
of the term fixed in the certificate, in the absence of 
a valid renewal or continuanee,’° it does so as a gen- 
eral partnership,‘! and the former special partners 
are subject to general liability for the firm’s obliga- 
tions ineurred after such a dissolution.*? However, 
a mere delay in withdrawing his interest or capital 
from the firm does not subject a former special part- 
ner to general liability for firm obligations incurred 
after its dissolution as a limited partnership.7? If 
the business of the firm is carried on after the par- 
ties have effected a voluntary dissolution as between 
themselves, but before it has been perfected in ae- 
cordance with the statute,** the special partner’s 
hability for the firm’s obligations incurred during 
this period remains unchanged.‘ Where the firm 


Md. 465, 2 A 693, 54 AmR 775. 
Mass.—Durgin v. Colburn, 176 
Mass. 110, 57 NE 213. 
Mich.—Sarmiento v. The Catherine 
120, 67 NW 1085. 


a general partner dissolves the part- 
nership, unless the business is con- 
tinued by the remaining general part- 
ners: First, under a right so to do 
stated in the certificate, or, second, 
with the consent of all members. See 
statutory provisions. 

49. Effect of death of special part- 
mer see supra § 1058. 

50. Jacquin v. Buisson, 11 HowPr 
(N. Y.) (385; Matter of Downing, 8 
NYLegObs 317, 1 Bradf. Surr. 321. 

51; George v. Carpenter, 73 Hun 
221, 25 NYS 1086 faff 147 N. Y. 686 
mem, 42 NE 723 mem]. 

Original term see supra § 1040. 


52. See statutory provisions. 
53. Hardt v. Levy, 72 Hun 225, 25 
NYS 248; Lachaise v. Marks, 4 E. D. 


Smith (N. Y.) 610; Outcalt v. Bur- 
net, 1 Handy 404, 12 Oh. Dec. (Re- 
ue it) 207; Andrews v. Schott, 10 Pa. 
Whe 

Alteration in members: 
In general see supra §§ 1056-1058. 
Effect of see supra § 1067. 

54. Singer v. Kelly, 44 Pa. 146. 

Alteration in business: 
In general see supra § 1037. 
Effect of see supra § 1067. 

55. Skolny v. Richter, 139 App. 
Div. 534, 124 NYS 152 [rev 66 Misc. 
376, 123 NYS 788]. 


56. See supra text and note 45 [a]. 
57. See statutory provisions. 
5S. ene eresiicines. tl4) hha Cas, jNo! 


7,779, 5 Ben. 453; Beers v. Reynolds, 
11 N. Y. 97 [aff 12 Barb. 288]; Mat- 
tison v. Demarest, 27 N. Y. Super. 
16 wmachaise. ve. Marks, “4... “D: 
Smith (N. Y.) 610; Fanshawe v. Lane, 
LGie-AbpiPr IGN.Gay. eth f 
Marks, 15 AbbPr (N. Y.) 454, 24 
HowPr 455. 

59, “In—-re’ King, 14° FE: .Casi UNo: 
7,779, 5 Ben.'453; Beers v. Reynolds, 
TIN) 97 [afll2 Barbiv2381¢ Wan= 
shawe v. Lane, 16 AbbPr (N. Y.) 71; 
Bulkley v. Marks, 15 AbbPr (N. Y.) 


cludes an effective dissolution of the 
firm. Ins renmikine. 14 (hin Gasua No: 
7,779, 5 Ben. 453; Beers v. Reynolds, 
LDN. Yo 9%) [aff 12) Barb. 288]; Man- 
shawe v. Lane, 16 AbbPr (N. Y.) 71; 
Bulkley _v. Marks, 15 AbbPr (N. Y.) 
454, 24 HowPr 455. 

[b] In Porto Rico, under the code 
of commerce, a dissolution is not ef- 
fected until it is registered as re- 
quired by the provisions of the code. 
Cerecedo vy. Calderon, 6 Porto Rico 
Medis33: 

Effect of failure to comply with 
statute see infra § 1032. 

60. Rob. 
(la.) 471; Haggerty vy. Taylor, 10 
Paize: GN Ie) 261% 
Tilge v. Brooks, 124 Pa. 178, 
16 A 746, 2 LRA 796. 

62. See statutory provisions. 

Special partner’s right to withdraw 
his contribution see supra § 1052. 


62. See statutory provisions. 

64. See supra § 1033. 

65. Richter v. Poppenhausen, 42 
N. -Y. 373, 9 AbbPrNS 263; Waters 
Va srarnis, a6 0uN See Supers 192,017 
NYS 370, 28 AbbNCas 89; Farmers’ 


Bank v. Ritter, 22 WklyNC (Pa.) 128. 
66. Singer v. Kelly, 44 Pa. 145. 
67. Farmers’ Bank v. Ritter, 22 

WklyNC (Pa.) 128. 

68. Slocomb v. De Lizardi, 21 La. 
Ann. 355, 99 AmD 740; Marshall v. 
Lambeth, 7 Rob. (La.) 471; Waters 
v. Harris, 60 N. Y. Super. 192, 17 NYS 
370, 28 AbbNCas 89; Pusey v. Dusen- 
DUBS eRaa st, 


69. Richter v. Poppenhausen, 42 
N. Y. 373, 9 AbbPrNS 263. 
70. Essentials of renewal or con- 


tinuance see supra §§ 1040-1044. 
Effect of failure to comply with 
statutes see supra §§ 1032, 1064-1072. 
Formation of limited partnership 
see supra §§ 1020-10382. 
71. See supra § 1045. 
72. Md.—Lineweaver v. Slagle, 64 


110 Mich. 
N. Y.—Columbia Bank y. Berolz- 
heimer, 33 App. Div. 235, 53 NYS 417; 
Jersey City First Nat. Bank v. Huber, 
75 Hun 80, 26 NYS 961; Hardt v. 
Levy, 72 Mun 225, 25 NYS /248:" Hag= 
gerty v. Taylor, 10 Paige 261. 

Pa.—Blumenthal y. Whitaker, 170 
Pa. 309, 33 A 103; Reitzel v. Whit- 
aker, 170 Pa. 306, 33 A 103; “Mourth 
St. Nat. Bank v. Whitaker, 170 Pa. 
297, 33 A 100; Haddock v. Grinnell 
Mie.) Corps LOS AIPawot2.n. lee Ay elec 
Andrews v. Schott, 10 Pa. 47; Siegel 
ee Wood, 3 Pa. Dist. 463, 15 Pa. Co. 

Wis.—Strang v. Thomas, 114 Wis. 
FOO OM MIN WW eZ 

Effect of doing business after ex- 
piration of term upon distribution of 
firm assets see infra § 1091. 

73. Wisner v. Ocumpaugh, 71 N. 
Wadia. 

74. Manner of dissolution before 
abhi of original term see supra 

75.0 In re Terry, 23h. (Cas. aNo: 
13,836, 5 Biss. 110; Beers v. Reynolds, 
I N. ¥97 [aft 12 Barb. 28387;" Bulk 
ley v. Marks, 15 AbbPr (N. Y.) 454, 
24 HowPr 455. 

[a] False statements in 
tificate and affidavit render 
cial partner liable generally for firm 
obligations incurred before publica- 
tion of the required notice of disso- 
lution has been completed. Bulkley 
v. Marks, 15 AbbPr (N. Y.) 454, 24 
HowPr 455. And see supra § 1090. 

[b] Alterations in the members of 
the firm render the special partner 
liable generally for the firm’s obliga- 
tions incurred after a dissolution be- 
tween the partners, but before the 
dissolution has been perfected under 
the statute by publication of notice 
for the specified period. Beers v. 
Reynolds, 11 N. Y. 9% [aff 12 Barb: 
288]. And see supra § 1067. 

{c] Withdrawal of capital by the 


the cer- 
the spe- 
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has failed of formation as a limited partnership be- 
cause of a failure to comply with the statute,’® the 
members of the firm are bound to contribute to its 
liabilities when it is dissolved, in proportion to their 
interests in the firm.** 

[§ 1092] 3. Distribution and Settlement. Per- 
sons who do business with a limited partnership 
after the expiration of the original term are sub- 
ordinated in the distribution of its assets to firm 
creditors whose claims arose during the original 
term;7® but persons who have entered into con- 
tracts with the firm before its dissolution are entitled 
to share in the firm assets with general creditors, al- 
though performance of such contracts was not com- 
pleted until after the dissolution of the firm.’® 
Where the firm is solvent upon dissolution, the spe- 
cial partner is entitled to withdraw his contribution 
if there is a surplus after the payment of firm 
debts,®° and he may retain such sums withdrawn 
even against firm creditors with unsatisfied judg- 
ments against the general partners, in the absence 
of a showing that the firm was insolvent at the time, 
or was left insolvent as a result of the withdrawal, 
or that the withdrawal was in some other way in- 
tended as a fraud upon firm creditors.*? 
special partner is not entitled to withdraw his con- 
tribution where there are outstanding debts upon 
voluntary dissolution.’ The principle that a part- 
ner who retires from an insolvent firm and with- 
draws from it a sum of money, which he ealls his 
share, is defrauding the creditors of the firm applies 
to a limited, as well as to a general, partnership.** 
Hence, where the firm is insolvent upon dissolution, 
the special partner is not entitled to withdraw his 
contribution,®+ and if he does so, he cannot retain 
it against judgement creditors of the firm with un- 
satisfied executions against the general partners,*® 
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But the. 
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at least where there has been no accounting and no 
balance struck,*®® or in the absence of an agreement 
as to the disposition of the assets on dissolution 
made in good faith, in ignorance of the fact of in- 
solvency and without knowledge of such facts as 
would put a prudent man on inquiry.®? The special 
partner has been held not to be entitled to share 
in the value of the good will of a limited partner- 
ship upon its dissolution;’® but where the party’s 
intention to form a limited partnership had been 
abortive because of a failure to comply with the 
statute,*® the intended special partners’ rights to 
share in the value of the good will of the firm upon 
dissolution are those of general partners.®° The spe- 
cial partner is not entitled to any compensation for 
his services in winding up the firm.®? 

In Porto Rico, where a limited partnership has 
been dissolved by mutual consent and the special 
partner acknowledges that he has no interest there- 
in, the general partner is entitled to have the erst- 
while firm property recorded in his name.?? © 

The Uniform Limited Partnership Act expressly 
provides the order in which the liabilities of the 
partnership shall be entitled to payment.®* 

[§ 1093] 4. Actions for Dissolution, Accounting, 
and Settlement—a. Between the Partners. The spe- 
cial partner may institute a suit for the dissolution 
of the firm, an accounting, and the appointment of 
a receiver when the misconduct of the general part- 
ner or the insolvency of the firm warrants it,?* and 
he may sue for an accounting to ascertain and re- 
cover his share of the assets of the firm upon dis- 
solution,®® or where the firm failed of formation be- 
cause of a failure to comply with the statute,?® for 
a general accounting on the principles analogous to 
the winding up of a general partnership,®* or for an 
accounting and to compel contribution among the 


special partner before the dissolution 
is effected by publication of the re- 
quired notice for the period specified 
in the statute renders him liable as 
a general partner for the firm’s ob- 
ligations incurred during this period. 
Bulkley v. Marks, 15 AbbPr (N. Y.) 
qoee 24 HowPr 455. And see supra § 
1068. 

Special partner’s liability to third 
persons see supra §§ 1064-1072. 

76. See supra § 1082. 


77. Patterson v. Holland, 7 Grant 
Ch. (Ont-) 1. 

78. Haggerty v. Taylor, 10 Paige 
CN. Y..): 261. 


Notice of dissolution by expiration 
of original term not necessary see 
supra § 1090. 

79. Bliss v. Hornthal, 33 App. Div. 
225, 538 NYS 493. 

80. Baily v. Hornthal, 154 N. Y. 
648, 49 NE 56, 61 AmSR 645 (dictum); 
Kittredge v. Langley, 132 Mise. 361, 
229 NYS 583. 


81. Kittredge v. Langley, supra. 
82. Baltimore City Safe Deposit, 
cee Co. -v. Cahn; 102) Mid. 530; 62) A: 
19. 

Sa. Baily v.. Hornthal,;. 154..N. “Y. 


648, 49 NE 56, 61 AmSR 645; Bliss 
v. Hornthal, 33 App. Div. 225, 53 NYS 
493 


Rules as to general partnerships 
see supra §§ 580-587. 

4... Baily. v..,Hornthal,, 154,.N.. YY. 
648, 49 NE 56, 61 AmSR 645; Bell 
vy. Merrifield, 109 N. Y. 202, 16 NE 
55, 4 AmSR 436, 14 NYCivProc 146; 
Fuhrmann v. Von Pustau, 126 App. 
Div. 629, 111 NYS 34; Bliss v. Horn- 
thal, 33 App. Div. 225, 53 NYS 493. 

{a] Withdrawal as gift.—Where a 
special partnership is insolvent at 
the time of its termination and the 
general partners continue the busi- 
ness and pay money to the special 


partner under the guise of a return 
of the capital he advanced, such pay- 
ment is not in satisfaction of a valid 
claim, but is in the nature of a gift. 
Baily v. Hernthal, 154 N. Y. 648, 656, 
49 NE 56, 61 AmSR 645. 

85. Baily v. Hornthal, supra; Bell 
v. Merrifield, 109 N. Y. 202, 16 NE 55, 
4 AmSR 436, 14 NYCivProc 146; 
Fuhrmann v. Von Pustau, 126 App. 
Div. 629, 111 NYS 34; Bliss v. Horn- 
thal, 33-App. Div. 225, 53 NYS 4938. 

“The contribution of the special 
partner is at the risk of the business 
the same as that of the general part- 
ners, and when both are lost by in- 
solvency there is no foundation for a 
claim of restoration.’ Baily v. Horn- 
thal, supra. 

Actions after dissolution see infra 
§§ 10938, 1094. 

86. Baily v. Hornthal, 154 N. Y. 
648, 49 NE 56, 61 AmSR 645. 

87. Baily v. Hornthal, supra. 

88. Ryan v. Franklin, 199 N. Y. 
347, 92 NE 673. 

[a] Tllustration.—Where plaintiff 
was a special partner in a_ stock 
brokerage firm, which had been pre- 
ceded by several others in which 
plaintiff had been a special partner 
without his name appearing in the 
firm name, and plaintiff's only con- 
cern had been the contribution of a 
certain percentage of the capital and 
the reaping of a specified share of the 
profits, there was no presumption that 
plaintiff would be entitled as a mat- 
ter of course to Share in the value 
of the good will of the business on 
dissolution. Ryan v. Franklin, 199 
N.Y. 347, 92: NE 673: 


89. Effect of failure to comply 
oe statute generally see supra § 
1032. 

90. Hutchins v. Page, 204 Mass. 


284, 90 NE 565, 184 AmSR 656. 


Rights of partners in general part- 
nership to share in good will on dis- 
solution see supra §§ 850, 868-872. 

91. Hellman v. Mendel, 6 Oh. Dec. 
(Reprint) 829, 8 AmULRec 360. 

92. Martinez v. Registrar of Prop- 
erty, 15 Porto Rico 643. 

93. See statutory provisions. 

Special partner’s right to with- 
baa’ his contribution see supra § 

Nat. 


94. Continental Bank  v. 


oa 
Z ' 
— 


Strauss, 187 N. Y. 148, 32 NE 1066. . 


See Spalding v. Black, 22 Kan. 55 
(dictum). 

95. Latting v. Fassman, 29 La. 
Ann. 280. See Lobsitz v. E. Lissberg- 
er Co., 168 App. Div. 840, 154 NYS 
556 [rev 157 NYS 117] (an action in 
equity for an accounting is an ap- 
propriate remedy against a party to 
a joint adventure, or limited part- 
nership, who has realized profits and 
has refused to account). 


96. See supra § 1032. 

97. Stringfellow v. Wise, (Va.) 27 
SE. 432. 

{a] Tllustration.—In anticipation 


of an agreement for a limited part- 
nership, transactions occurred on ac- 
count of the proposed firm, and ad- 
vances of labor, material, and money 
were made for its benefit, but the 
agreement was never consummated, 
on a bill by one of ‘the proposed part- 
ners to enjoin the conduct of the 
proposed business by the others in 
the firm name, no rights of creditors 
being involved, it was held, that there 
was no partnership, and the use of 
the firm name should be enjoined, but 
that an accounting should be had on 
principles analogous to those adopted 
in winding up a common-law part- 


nership, and the several parties put. 


as far as possible in status quo; to 
which end an accounting was prop- 


Fox later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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partners to pay firm debts as in general partner- 
ship.®°8 An invalid levy upon the interest of a spe- 
cial partner in the property of the firm®® will ‘not 
deprive such partner of his right to an accounting or 
prevent him from collecting any surplus remaining 
over above such claims as the levying officer has up- 
on it. 

Procedure. A bill by a special partner for an ac- 
counting and settlement and the appointment of a 
receiver is insufficient if it fails to allege that the 
assets of the firm are insufficient to pay its debts or 
that the conduct of the general partner is such that 
there is danger of insolveney and plaintiff’s conse- 
quent liability to ereditors for sums withdrawn by 
him.? The appointment of a receiver is in the dis- 
eretion of the court,® and such relief has been de- 
nied where it would impose a useless expense upon 
defendant.* 

The Uniform Limited Partnership Act expressly 
provides that a special partner may have dissolution 
and winding up of the firm by decree of court.® 

[§ 1094] b. Between Partners and Third Persons. 
Creditors of a limited partnership, like creditors 
of a general partnership,® may maintain an action 
for an accounting and for the appointment of a re- 
ceiver to wind up the affairs of the firm,’ and firm 
creditors have been held entitled to such relief when 
the firm is insolvent upon its dissolution.’ It has 
been held that firm creditors may maintain a bill in 
equity against special partners who have withdrawn 
their contributions from a firm with outstanding 
debts upon a voluntary dissolution to account for 
and restore such sums withdrawn;°® but there is 


erly ordered of advances made for 648, 49 NE 56, 61 
v. Merrifield, 109 : 
55, 4 AmSR 436, 14 NYCivProc 146; [a] 
profits made by the codperation of |Fuhrmann v. Von Pustau, 126 App. 


the benefit of the firm and the value 
thereof, of any property acquired or 
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AmSR 645; 
N 
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authority that such relief against special partners 
who have withdrawn their contributions from an 
insolvent firm upon dissolution is confined to judg- 
ment creditors of the firm with unsatisfied executions 
against the general partners,’° and this remedy has 
been denied to creditors who have not exhausted 
their remedies at law against the general partners.** 
Procedure. The rule that actions respecting the 
business of the firm shall be brought in the names 
of the general partners only? does not apply to 
suits brought against the general and special part- 
ners jointly to compel an accounting and restora- 
tion of sums withdrawn upon a voluntary dissolu- 
tion.1* In a ereditor’s action for an accounting and 
for the appointment of a receiver for an insolvent 
firm, all persons who have an interest in the firm 
property must be before the court as parties.t* Gen- 
eral rules’® govern the sufficiency of a bill in equity 
to compel the special partner to account for and re- 
fund sums withdrawn from the firm eapital,?® the 
burden of proof in such actions,’* and the suffi- 
ciency of proof.t* A judgment in a former action 
at Jaw between the same parties in which it was 
sought to charge defendant as a general partner for 
failure to comply with the statute is no defense to 
a suit to compel the special partner to account for 
and restore sums withdrawn by him from the firm 
capital, the causes of action in the two cases not 
being identical.t? When a court of equity has ac- 
quired jurisdiction in an action to wind up the af- 
fairs of a limited partnership, it may render such 
personal decrees as the rights and liabilities of the 
parties require.”° 
Bell | 629, 111 NYS 34. 
Y. 202, 16 NE 17. See cases infra this note. 


Plaintiff must prove: (1) That 
he has already had recourse to the 


the parties in the use of the means] Div. 629, 111 NYS 34; Bliss v. Horn-| general partners to collect his debt, 


contributed, and of all property con- 
tributed in anticipation of the part- 


nership which remained in kind, to- 


gether with its value and the value 
of its use, and any damage which 
might have been done it in such use. 
Stringfellow v. Wise, (Va.) 27 SEH 
432. 

Accounting after dissolution among 
partners in general partnership see 
supra §§ 878-1007. 

98. Patterson v. Holland, 7 Grant 
Che €Ont;) >t: 

99. See supra § 1079. 

1. Harris v. Murray, 28 N. Y. 574, 
86 AmD 268. 

2. Snyder v. Leland, 127 Mass. 291. 

3. Sorignet v. Henry, (Que.) 23 
CanLTOceNotes 118. 

4 Sorignet v. Henry, supra. 

fa] Illiustration.—Where by the 
terms of a partnership agreement 
plaintiff was to furnish his time and 
skill, and defendant was to provide 
the capital for a limited partnership 
and each party was to draw twenty 
dollars a week salary, the firm got 
juto difficulties after doing business 
for five weeks and plaintiff ceased 
work and brought an action for the 
appointment of a liquidator, it was 
held that such an appointment would 
be merely imposing a useless expense 
upon defendant, plaintiff having no 
pecuniary interest in the business. 
Sorignet v. Henry, (Que.) 23 CanLT 
OccNotes 118. ‘ 

5. See statutory provisions. 

6. See supra § 924. , 

7. De Lizardi v. Gossett, 1 La. 
Ann. 138; Hogg v. Ellis, 8 HowPr 
(N. Y.) 473: 

8. Walkenshaw v. Perzel, 27 N. Y. 
Super. 426, 32 HowPr 233. 

Bill for injunctidn and receiver 
generally see supra § 1089. 

9. Baltimore City Safe Deposit, 
etc., Co. v. Cahn, 102 Md. 530, 62 A 
819. 

10. Baily v. Hornthal, 154 N. Y. 


thal, 33 App. Divi; 225, 53: NYS 1493; 
Kittredge v. Langley, 1382 Misc. 361, 
229. NYS 5838. 

11, Fuhrmann v. Von Pustau, 126 
App. Div. 629. 111 NYS 34. 

12. See supra § 1081. 

13. Baltimore City Safe Deposit, 
ore Co. vi,Cahn, 102, Md... 530;- 62° A. 

14. Walkenshaw v. Perzel, 27 N. Y. 
Super. 426, 32 HowPr 233. 

[a] The executors of a deceased 
special partner should be made par- 
ties in such an action. Walkenshaw 
v. Perzel, 27 N. Y. Super. 426, 32 
HowPr 233. 

15. Bill in equity see Equity §§ 
389-452. ; 

16. See cases infra this note. 

[a] Complaint held _ sufficient.— 
Where a complaint alleges that com- 
plainant is a judgment creditor of a 
limited partnership upon which exe- 
cution was issued and returned un- 
satisfied, and that the special part- 
ner of the firm fraudulently with- 
drew the capital contributed by him, 
and asks for judgment against such 
special partner, as though he were 
a general partner, for the money so 
withdrawn by him, the complaint will 
be treated as one in the nature of a 
ereditor’s bill in equity requiring de- 
fendant to account for the capital 
and profits which he has drawn out 
as a special partner of the limited 
partnership and applied to his own 
use to the prejudice of the creditors 
of that firm. Bell v. Merrifield, 109 
N. Y. 202, 16 NE 55, 4 AmSR 436, 14 
NYCivProc 146. 

[b] Complaint held insufficient.— 
A complaint which fails to allege 
that plaintiff's remedies at law 
against the general partners have 
been exhausted, and that plaintiff is 
a judgment creditor of the firm, with 
unsatisfied executions against the 
general partner, is insufficient. Fuhr- 
mann v. Von Pustau, 126 App. Div. 


and that he has exhausted his remedy 
against them in an unsuccessful ef- 
fort to obtain payment thereof. Bell 
v. Merrifield, 109 N: Y. 202,°16 NE 
55, 4 AmSR 4386, 14 NYCivProc 146. 
(2) That the firm was insolvent at 
the time of the withdrawal. Kitt- 
redge v. Langley, 132 Mise. 361, 229 
NYS 583. (8) That it was left in- 
solvent by such withdrawal. Kitt- 
redge v. Langley, supra. (4) That 
the withdrawal was in some way in- 
tended as a fraud on creditors. Kitt- 
redge v. Langley, supra. 

18. See case infra this note. 

[a] Evidence held insufficient.—It 
is not enough for plaintiff seeking 
to hold the special partners to ac- 
count for sums withdrawn upon dis- 
solution to show that many years 
later he could not collect from the 
general partners. Kittredge v. Lang- 
ley, 132 Misc. 361, 229 NYS 583. 

19. Bell v. Merrifield, 109 N. Y. 
202, 16 NE 55, 4 AmSR 436, 14 NY 
CivProc 146. 

Res judicata 
1154-1525. 

20. McArthur v. Chase, 13 Gratt. 
(54 Va.) 683. 

_{a] Tiustrations.—(1) In an ac- 
tion to wind up the affairs of an in- 
valid limited partnership, a judg- 
ment apportioning the indebtedness 
among the solvent members accord- 
ing to their holdings, giving them the 
right to call upon the insolvent ones 
for contribution at any future time, 
is not erroneous as against one of 
such solvent members. Strang v. 
Thomas, 114 Wis. 599, 91 NW 287. 
(2) Judgment was properly rendered 
in such case against such of the 
members aS were within the reach 
of. the process of the court, and 
against members who had purchased 
the interests of retiring members; 
and the omission therefrom of those 
who, before any of the debts exist- 
ing. at suspension were contracted, 


see Judgments §§ 
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*PARTNERSHIP DEBT. 

PARTO. In Spanish law, birth.? 

PART OWNERS. A term of common use in the 
law to denote a class of persons distinet from part- 
ners, who own property jointly, but in a different 
manner and by a different tenure.® 

PART PAYMENT.* 

PART PERFORMANCE.® 

PARTRIDGE. A species of game bird.® 

PARTS BEYOND SEA.’ 

PARTUS EX LEGITIMO THORO NON CER- 
TIUS NOSCIT MATREM QUAM GENITOREM 
SUUM.® 

PARTUS SEQUITUR VENTREM.?® 

PART WITH.*° 

PARTY.!! In its ordinary sense, one concerned 
or interested in an affair;1? also, a plurality of per- 
sons, as a political party; a select company invited 
to an entertainment; a company made up for a given 
oceasion.t* The term implies unity;+* but is as 
properly used to signify a unit composed of many 
parts as an individual,?® or one incapable of divi- 
sion, actual or speculative, if such a one can be.?® 
had sold their 
members against 
was rendered, was not erroneous. 
Strang v. Thomas, supra. (3) A court | father.” 
of equity having obtained jurisdic- p 42]. 
tion of a suit by creditors to set 9. 
aside a deed improperly made to give 
preference to a creditor of the part- 
nership, and to have a distribution 
of the assets of the partnership 
among all the creditors, may proceed 


to do complete justice in the cause, 
and to make a personal decree against 


interests to solvent 8. 
whom judgment 


Leg. Max. 
p 390]. 
10. 
alele 


12. 


A maxim meaning 
spring of a legitimate bed knows not 
his mother more certainly than his 
Bouvier L. D. [eit Fortescue 


A maxim meaning 
spring follows the dam.’ 
Lett. <2 Shaceerans ome 
See also Animals § 1 

See Part 46 C.-J.—p tage: 

See Parties ante p 1 and cross 
references there listed. 

Webster D. 


PARTNERSHIP DEBT—PARTY TO BE CHARGED 


In military affairs, a detachment or a small num- 
ber of troops.** 

PARTY AGGRIEVED.?*§ 

PARTY CANDIDATE.’® 

PARTY CAST. The party Hotentea in a law- 
Sut! 

PARTY COMMITTEE.** 

PARTY JURY. A jury de medietate lingue.?? 

PARTY NOMINATION.?* 

PARTY-RATE TICKET.?* A name given to des- 
ignate railroad tickets for the transportation of ten 
or more persons at a reduced rate;?> a ticket for 
the transportation of a party of persons from a place 
in one state or territory to a place situate in an- 
other state or territory at a rate less than that 
charged to a single individual for a like transporta- 
tion on the same trip.?° ts 

PARTY STRUCTURE. A texm which has been 
held to include party walls, and also partitions, 
arches, floors, and other structures separating build- 
ings, stories, or rooms which belong to different own- 
ers, or which are approached by distinct staircases 
or separate entrances.?* 


PARTY TO BE CHARGED.’®. 


“The off-, several individuals, as a body sole 
and individual. Peo. v. Croton Aque- 
duct Bd., 5 AbbPr GN... Y:) 316, (319 
[quot State v. Alley, 96 Miss. 720, 
762, 51 S 467]. (2) A class or body 
consisting of several members who 
hold a certain relation to it. Peo. v. 
Croton Aqueduct Bd., 5 AbbPr (N. Y.) 
316, 319. (3) And the term may be 
properly used in speaking of a single 
individual (Peo. v. Croton Aqueduct 
Bd., supra), (4) a partnership firm 
(Peo. v. Croton Aqueduct Bd., supra), 


, The off- 
Morgan 


[quot Speer v. 


the special partner who has made 
himself liable as a general partner, 
in favor of the creditors, for the bal- 
ance due them respectively after dis- 
tributing the assets of the partner- 
ship ratably among them. McArthur 
v. Chase, 13 Gratt. (54 Va.) 683. (4) 
The share of the special partner in 
the debt due to the firm of which he 
is a member will be retained under 
the control of the court, and applied 
to the satisfaction of the creditors 
of the partnership. McArthur v. 
Chase, supra. (5) To ascertain what 
is the share ot the special partner 
in such debt the court will direct an 
inquiry into the ability of the firm 
of which he is a member to pay their 
debts independent of their claim up- 
on the partnership, and into the in- 
terest of the special partner in such 
firm; and will direct that if no evi- 
dence is offered, it shall be presumed 
that the firm is able to pay its debts, 
and that the special partner has an 
equal interest in the concern. Mc- 
Arthur v. Chase, supra. 

1. See Partnership § 388 et seq. 

“Debt” defined see 17 C. J. p 13871. 

2. Escriche Diccionario. 

“Birth” defined see 8 C. J. p 1111. 

a ibreck: vi Blair, 129 sMass:' 127, 


128. See generally Joint Tenancy 33 
Cc. J. p 900; Tenancy in Common [38 
Cye 1] 


4 See Payment [380 Cyc 1186]. 
5. See Part 46 C. J. p 1384. 

6. Gunn v. State, 89 Ga. 341, 343, 
15 SE 458. See generally Game 27 C. 
J. p 941. 

7 See Part 46 C. J. p 13884. 


Blairsville Borough. School Directors, 
50 Pa. 150, 176]. 

[a] “The words ‘party’ or ‘parties’ 
are commonly employed interchange- 
ably in deeds, and we often find the 
expression ‘party of the first part’ 
when there are several grantors, and 
the words ‘parties of the second part’ 

when there is only one grantee.’ 
Lawson v. Todd, 129 Ky. 1132, 137, 110 
SW 412, 33 KyL Bons 

[b] “Barty of the first part” and 
“party of the second part.”,—Mogk v. 
Peterson, 75 Cal. 496, 17 P 446, 448; 
Huyler v. Atwood, 26 N. J. Eq. 504, 
507; Fairchild v. Lynch, 42N. Y¥. Su- 
per. 265, 278. 

_[e] ‘Either party.”—In school ar- 

ticles Signed by several employers, 
providing that ‘either party” may 
discontinue the school at the end of 
any quarter, the term “either party” 
means the! teacher or a majority of 
the employers. Bird v. Thornburgh, 
1 B. Mon. (Ky.) 4, 5. 

Party to judicial proceedings see 
Parties § 1 et seq. 

13. Schmidt v. CUCS) Mkts 
Co., 83 Ill. 405, 408. 

“Political party” defined see Politi- 
cal Party. 

14. Peo. v. Croton Aqueduct Bd., 5 
AbbPr (N. Y.) 316, 320 [quot State v. 
Alley, 96 Miss. 720, 762, 51 S 467]. 

15. Peo. v. Croton Aqueduct Bd., 
5 AbbPr (N.. Y.) 316, 320 [quot State 
v. Alley, 96 Miss. 720, 762, 51 S 467]. 

16. Peo. v. Croton Aqueduct Ba., 
5 AbbPr GN. Y.)) 316, 320. 

{a] Thus it may be employed to 
designate: (1) A body composed of 


Chicago, 


(5) a corporation (Peo. v. Croton Aq- 
ueduct Bd., supra), (6) or any num- 
ber of persons compesing a body pro- 
vided they are united in interest and 
acting jointly as a unit (Peo. v. Cro- 
ton Aqueduct Bd., supra).° 

17. Schmidt v.) Chicago, —ete., R: 
Co., 83 Ill. 405, 408. 

18. See Appeal and Error §§ 493-— 
497; and generally Parties ante p 1 
and cross references there listed. 

19. See Candidate 9 C. J. p 1273 
text and note 9. 

20. Webster Int. D. See Mackey 
v. Blake, 15 Ga. 402, 403; Peace v. 
Person, 5 N. C. 188, 189. 

“Cast” defined ‘see 11 C. J. p 27. 

21. Referring to political party see 
Political -Party. 

22. Black L. D. See Juries § 5. 

23. See Political Party; and gen- 
erally Elections § 90 et seq. 


24. See Commutation Ticket 12 C. 
J..p. 216; Excursion Ticket 23°C. J. 
p 276; and generally Carriers’ § 1079. 


25. Interstate Commerce Commn. 
V.w Baltimore;) ete. RiniCoxy 145 UEs: 
263, 278, 12 SCt. 844, 36 L. ed. 699 
(they are issued in the form of one 
ticket for all the persons in the party 
to be so transported). 

26. Raleig’h, etc., R. Co. v. Swan- 
son, 102 Ga. 754, 759, 28 SH 601, 39 
LRA 275. 

27. Wheeler v. Gray, 4 C. B. N. S. 
584, 595, 93 ECL 584, 140 Revrint 1220. 
Sere generally Party Walls post p 
eac See Frauds, Statute of §§ 360- 


*By JUAN D. MIRANDA (Partnership Debt—Party To Be Charged inclusive except the Spagiish word). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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PARTY WALLS 


By Manuri PRENNER 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 1323] 


ANALYSIS 
I. DEFINITIONS [§ 1] p 1323 


II. NATURE OF RIGHT OR PROPERTY IN GENERAL [§ 2] p 1324 


Ill. STRUCTURES CONSTITUTING [§§ 3-11] p 1825 
. Location on One or Both of Adjoining Lands [§ 3] p 1325 
. Separation of Property of Different Owners [§ 4] p 1396 
. Capability of Similar Use by Adjoining Owners [§ 5] p 1326 
Location of Foundation [§ 6] p 1326 
. Portion of Wall as a Party Wall [§ 7] p 1327 
. Vertical Structure [§ 8] p 1327 
Presumptions as to Character [§§ 9-11] p 6 
1. In General [§ 9] p 1327 
2. Presumption from Use [§ 10] p 1327 
3. Statutory Presumptions [§ 11] p 1327 


IV. STATUTORY AND MUNICIPAL REGULATION IN GENERAL [§ 12] p 1327 


V. CREATION OF RIGHT [§§ 13-20] p 1328 
. In General [§ 13] p 1328 
. Statutory Provisions [§ 14] p 1328 
. Agreement of Adjoining Owners [§ 15] p 1329 
. Grant of Easement or License To Use [§ 16] p 1330 
. Use or Acquiescence in Use [§ 17] p 1330 ; 
. Prescription [§§ 18-19] p 1330 
1. In General [§ 18] p 1330 
2. Limitation of User [§ 19] p 1331 
G. Conveyance by Common Owner of Adjoining Lots [§ 20] p 1331 


VI. DURATION, TERMINATION, AND REVIVAL OF RIGHT [§§ 21-23] p 1333 
A. In General [§ 21] p 1833 
B. Destruction or Decay of Wall or Buildings [§ 22] p 1333 
C. Revival [§ 23] p 1334 


VII. CONSTRUCTION [§§ 24-28] p 1334 

A. Character of Wall and Manner of Construction [§§ 24-26] p 1334 
1. In General [§ 24] p 1334 
2. Statutory and Municipal Provisions [§ 25] p 1334 
3. Hrection Pursuant to Contract [§ 26] p 1334 

B. Use of Adjoining Land in Building [§§ 27-28] p 1335 
1. Right To Use [§ 27] p 1335 
2. Undue Encroachment [§ 28] p 1336 


VIII. MANNER OF USE [§§ 29-37] p 1336 
A. In General [§ 29] p 1336 
B. Construction of Contracts Governing [§ 30] p 1338 
C. Extension of Walls, Facings, and Beams beyond Center of Party Wall [§§ 31-32] p 1338 
1. Walls and Facings [§ 31] p 1338 
2. Beams [§ 32] p 1339 
Windows and Other Openings [§ 33] p 1339 
. Flues and Fireplaces [§ 34] p 1340 
. Erection and Painting of Signs [§ 35] p 1341 
Overhanging Projections [§ 36] p 1341 
. Use of Wall Not Built as Party Wall [§ 37] p 1341 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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IX. DESTRUCTION AND REBUILDING [§§ 38-42] p 1341 
A. In General [§ 38] p 1341 
B. Removal and Replacement of Insufficient and Dangerous Walls [§§ 39-41] p 1342 
1. Insufficiency for New Building [§ 39] p 1342 
2. Dangerous Wall [§ 40] p 13842 . 
3. Condemned Wall [§ 41] p 1343 
C. Rebuilding of Wall or Building after Accidental Destruction [§ 42] p 1343 


X. ADDITION, ALTERATION, AND REPAIR [{§§ 43-49] p 1343 

. In General [§ 43] p 1348 

. Construction of Contracts Governing [§ 44] p 1344 

. Increase of Height [§ 45] p 1344 . 

Deepening Foundation [§ 46] p 1345 . 

Extension Front and Rear [§ 47] p 1345 

Increase and Decrease of Thickness [§§ 48-49] p 1346 
1. Increase [§ 48] p 1346 * 
2. Removal of Moiety of Walt [§ 49] p 1346 << 


XI. INJURIES INCIDENT TO USE OR CHANGES IN CONDITION OR STRUCTURE [§§ 50-55] p 

1347 

A. In General [§ 50] p 1347 

B. Injuries Incident to Addition and Alteration [§ 51] p 1347 

C. Injuries Incident to Repairs, Demolition, and Rebuilding [§ 52] p 13848 

D. Failure To Repair or Demolish; Injury LEG Bee of Wall [§ 53-55] p 1348 
1. In General [§ 53] p 1348 ae 
2. Failure To Tear Down Weakened ‘Wall [5 54] p 1348 
3. Liability of Owners to Third Persons [§ 55] p 1349 


XII. CONTRIBUTION AND COMPENSATION [§§ 56-73] p 1349 
A. Contribution to Cost of Erection and Compensation for Use [§§ 56-70] p 1349 
1. Liability To Contribute in General [§§ 56-59] p 1349 
a. In Absence of Statute or Agreement [§§ 56-57] p 1349 
(1) Wall Butit on Both Adjoining Lands [§ 56] p 1349 
(2) Wall Built Wholly on Land of One Owner [§ 57] p 1349 
b. Under Statute [§ 58] p 1350 
ce. Under Agreement [§ 59] p 1350 
2. Compliance by Builder with Statute or Agreement [§ 60] p 1351 
3. What Use Makes User Liable To Contribute [§§ 61-66] p 1351 
. In General [§ 61] p 1351 
. Lateral Support and Protection [§ 62] p 1351 
. Support of Building Existing at Time of Erection of Wall [§ 63] p 1352 
. Inclosure of User’s Building [§ 64] p 1352 
. Conveyance by Promisor as Use [§ 65] p: 1352 
Use by Lessee of Nonbutlder [§ 66] p 1353 
4. Lien of Builder [§ 67] p 1353 
5. Amount of Contribution [§§ 68-70] p 1353 
a. Under Statute [§ 68] p 1353 
b. Under Agreement [§ 69] p 1354 ° 
c. Determination of Value by Arbitration [§ 70] p 1354 
B. Contribution to Cost of Structural Changes [§§ 71-73] p 1355 
1. Rebuilding [§ 71] p 13855 
2. Increasing Height [§ 72] p 1355 
3. Repairs [§ 73] p 1356 


XITI. RIGHTS AND LIABILITIES OF SUCCESSORS IN TITLE [§§ 74-85] p 1356 
A. Independent of Covenant or Agreement [§¢ 74-77] p 1356 
1. In General [§ 74] p 1356 
2. Statutory Right to Compensation for Use [§ 75] p 1356 
3. Statutory Liability for Contribution for Use [§ 76] p 1357 
4. Liability for Contribution to Cost of Rebuilding [§ 77] p 1357 
B. As Affected by Covenants and Agreements [§§ 78-85] p 1357 
1. Contribution and Compensation [§§ 78-83] p 1357 7 
a. Right of Successor in Title To Recewe Contribution [§ 78] p 1357 
b. Liability of Successor in Title To Contribute [§§ 79-83] p 1359 
(1) In General [§ 79] p 1359 
(2) Enforcement of Equitable Lien on Land [§ 80] p 1361 
(3) Notice [$$ 81-83] p 1362 — 
(a) Requirement for Liability [§ 81] p 1362 
(b) Whut Constitutes Sufficient Notice [§§ 82-83] p 1362 
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aa. Wall Itself as Notice [§ 82] p 1362 


bb. Recording of 
2. Right To Use Wall [§ 84] p 1363 


Party Wall Instrument [§ 83] p 1362 


3. Liability for Injuries or Wrongful Use [§ 85] p 1363 


XIV. ACTIONS AND REMEDIES [§§ 86-110] p 1363 


A. Nature and Form [§§ 86-97] p 1863 


1. Enforcement of Contribution [§§ 86-88] p 1363 
a. Action at Law or in Equity [§ 86] p 1363 
b. Enforcement of Equitable Lien on Land [§ 87] p 1363 
ce. Injunction against Use before Payment [§ 88] p 1364 


Undue Encroachment [§§ 89-91] p 1364 


a. Action in Ejectment [§ 89] p 1364 
b. Action in Trespass [§ 90] p 1364 


ec. Injunction [§ 91] p 1364 


b. Injunction [§ 94] p 1366 


OS OV 


a. Action at Law [§ 96] p 1367 
b. Injunction [§ 97] p 1367 
. Defenses [§§ 98-99] p 1367 
1. In General [§ 98] p 1367 


Injunction against Maintenance of Windows and Other Openings [§ 92] p 1365 
Injuries to, and Destruction of, Wall [§§ 93-94] p 1366 
a. Action in Trespass [§ 93] p 1366 


. Wrongful Use or Construction [§ 95] p 1366 
. Use of Wall Not Built as Party Wall [§§ 96-97] p 1367 


2. In Action for Contribution [§ 99] p 1367 


Parties [§ 100] p 1368 
. Pleading [§§ 101-102] p 1369 


va 


1. Complaint or Declaration [§ 101] p 1369 


2. Answer [§ 102] p 1369 
. Evidence [§§ 103-105] p 1369 
1. In General [§ 103] p 1869 
2. Admissibility [§ 104] p 1369 
3. Weight and Sufficiency [§ 105] p 1370 
Trial [§§ 106-108] p 1371 


1. Questions of Law and Fact [§ 106] p 1371 


2. Instructions [§ 107] p 1371 

3. Verdict and Findings [§ 108] p 1371 
G. Judgment or Decree [§ 109] p 1371 
H. Damages [§ 110] p 1372 


CROSS REFERENCES 


Adjoining Landowners 1 C. J. p 1200. .- 
Building and Construction Contracts 9 C. J. p 688. 
Building regulations see District of Columbia § 16; 
Municipal Corporations §§ 356-360. 
Constructive eviction of tenant by: 
Closing windows in party wall see Landlord and Ten- 
ant § 994. 
Removal of party wall see. Landlord and Tenant §§ 
994-1001. 
Easements 19 C. J. p 856. 
Encroachment see Adjoining Landowners §§ 14-25. 
Fire Insurance § 3 note 24 [i]; § 85 note 22 [g]. 
Frauds, Statute of §§ 154, 433. 
Injury from: 
Excavation see Adjoining Landowners §§ 36-75. 


Injury from:—Continued. 
Work by independent contractor see Master and Serv- 
ant §§ 1517-1569. 
Lateral support see Adjoining Landowners §§ 29-75. 
Light, air, and view see Adjoining Landowners §§ 76— 
87; Basements §§ 84, 85, 206, 207, 248, 256, 281. 
Partition fence see Fences §§ 4—37. 
Party structure ante p 1320. 
Party wall as boundary see Boundaries § 110. 
Removal of party wall as: 
Breach of covenant for quiet enjoyment see Landlord 
2 ant Sener § 696 neee 69 [e] @y. 
onstructive eviction of tenant see Landlord an - 
ant §§ 994-1001. a nen 
Subjacent support see Adjoining Landowners § 89. 
Tenancy in Common [38 Cyc 1]. 


I. DEFINITIONS 


[$ 1] While the term “party wall” has been said 
to be rather a popular than a legal one, and broadly 
speaking has been defined as a dividing wall between 


two buildings, which is used equally as an exterior 
a Watson v. Gray, 14 Ch. D. 192, 


2. BNSien sve Colt, uo Oonn, Lily 
118, 52 A 829, 946 [cit Jones Ease- 


1300 [quot Seott v. 
116, 126, 108 NW 


Smoot v. Heyl, 227 U. S. 
336, 57 L. ed. 621 [aff 34 App. (D. C.) 


wall for each,* in its legal and more technical sense 
it is a wall erected and standing on a line between 
two estates or tenements owned by different persons 
for the use in common of both estates or tenements.? 
Baird, 145 Mich. 


Tog iCaisse Ope) hs 
518, 33 SCt 


Md. 95, 111, 35 A 170, 38 LRA‘ 294 
[quot Coggins v. Carey, supra}. (3) 
A wall built upon the dividing line 
between two adjoining properties, 


ments § 632]; Fettretch v. Leamy, 22 | 480]. usually having i i ‘ ‘ 
N. Y. Super. 510, 530 (per White, J.); [b]. Other definitions.—(1) “A | each pioport ake e oben nae 
Bellenot v. Laube, 104 Va. 842, 847,| wall built partly on the land of an-| Mich. 116, i126, 108 NW 737 ‘(dis 
52 SE 698. other for the common benefit of both” | op.). (4) “A wall constructed upon 
3. Moore v. Shoemaker, 10 App.| (Odd Fellows’ Hall Assoc. v. Hegele, | the line of lands of two adjoining pro- 
(CDEC: 6: j 24 Or, 16, 22, 32) P 679) (2) “in sup-| prietors, and partly upon each, or it 
[a] Similar  definitions.—Bouvier | porting timbers, used in the construc- may be that the wall and the land 


L. D. [quot Mulligan v. Bailie, 11 Pa. 
Dist. 311, 312, 26 Pa. Co. 621]; 2 Bou- 
vier Inst. p 1615 [quot Lukens v. 
Lasher, 202 Pa. 327, 51 A 887, 889]; 
2 Washburn Real Prop. (6th ed). § 


tion of contiguous buildings” (Brown 
v. Werner, 40. Md. 15, 19 [quot Cog- 
gins v. Carey. 106 Md. 204, 66 A 673, 
676, 124 AMSR 468, 10 LRANS 1191]). 
To same effect Barry v. Edlavitch, 84 


upon which it stands are held in com- 
mon.” Hunt v. Ambruster, 17 N. J. 
Eq. 208, 213. (5) “A wall for. the 
common benefit and convenience 6f 
both the tenements. which it sepa- 
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Other phrases or terms.+ 


In defining the term 
“party wall” other phrases or terms such as 
mon wall,’”’> “dividing wall,”® “division wall,’’? 


PARTY WALLS 


“Geom- 
“Joint 


[$§ 1-2 


wall,”® “partition wall,”® “partnership wall,”?° and 
“wall in common,”!! have been used either as prac- 
tically synonymous, or have been distinguished. 


II. NATURE OF RIGHT OR PROPERTY IN GENERAL 


[§ 2] While a right to a party wall has been de- 
fined as a right which an owner of land has to build 
a division wall partly over his line upon the land 
of another,!? a right appurtenant to land that may 
properly be called an easement and servitude,*® it 
has been said that the right to use a wall as a parti- 
tion wall is more than a mere easement, and is an 


interest in the land itself.1#-1° 


rates.” Lederer v. Colonial Inv. Co., 
130 Iowa 157, 158, 106 NW 357, 8 Ann 
Cas 317. To same effect 2 Washburn 
Real Prop. (5th ed) p 385 [quot Har- 
ber v. Evans, 101 Mo. 661, 665, 14 SW 
750, 20 AmSR 646, 10 LRA 41]; 2 
Washburn Real Prop. (4th ed) p 463 
[quot Glover v. Mersman, 4 Mo. A. 
90, 93]; Field v. Leiter, 118 Ill. 17, 25, 
6 NE 877; Fidelity Lodge No. 59 I. 
O..0. EF. v. Bond, 147 Ind. 437, 441, 
45 NE 338, 46 NE "825 (stating further 
that “such a wall is a substitute for 
a separate wall to each adjoining 
owner, and neither may impair its 
value as to the other).”’ (OVE EA 
wall] in which there is community of 


use.” Church of Holy Communion v. 
Paterson Extension R. Co., 63 N. J. 
L. 470, 474, 48 A 696. (7) “A wall 


used in common by the owners of 


the {adjoining] premises. 5 : 
the lines of [which] run 
through the center of this wall.” Fe- 
yes v. Solomon, (N. J. Sup.) 131 A 
90. 

[ec] Under the London Building 


Act of 1894.—‘“‘The expression ‘party- 
wall’ means—(a) A wall forming part 
of a building and used or constructed 
to be used for separation of adjoining 
buildings belonging to different own- 
ers or occupied or constructed or 
adapted to be occupied by different 
persons; or (b) A wall forming part 
of a building and standing toa great- 
er extent than the projection of the 
footings on lands of different owners.” 
London Building Act (1894) (57 & 58 
Vict. c cexiii) § 5 [quot London, etc., 


are Co. v. Morley, [1911] 2 1 
4. “Solid wall” see infra § 33. 


5. Normille v. Gill, 159 Mass. 427, 
34 NE 543, 38 AmSR 441; Campbell 
v. Mesier, 4 Johns. Ch. (N. Y.) 334, 8 
AmD 570 

[a] A common or party wall is 
one which has been built at the com- 
mon expense or one which has been 
built by one party but in which an- 
other has acquired a common right. 


Campbell v. Mesier, 4 Johns. Ch. (N. 
Y.) 334, 8 AmD 570. 

6. See cases infra this note. 

[a] Definitions using term: (1) 


“A dividing wall between two build- 
insse ys owned by _ § different 
parties, the foundations of which rest 
partly upon the ground of each,” it 
being immaterial that the foundation 
is not equally laid on the lot of each 
party, and that the wall itself above 
the foundation is fully within the lot 
of one of the adjoining owners. 
Western Nat. Bank’s App., 102 Pa. 
171, 182. (2) “A dividing wall be- 
tween two houses to be used as an 
exterior wall for each.’ Ensign v. 
Colt, 75 Conn. 111, 118, 52 A 829, 946. 
(3) “A dividing, wall between two 
houses, to be used equally, for all the 
purposes of an exterior wall, by the 
respective owners of both houses. It 
is a substitute for a separate wall for 
each adjacent owner.’ Bellenot v. 
Laube, 104 Va. 842, 847, 52 SE 698. 
To same effect Everett v. Edwards, 
149 Mass. 588, 591, 22 NE 52, 14 Am 
SR 462; 5) SURA» 1103" _Mettretch™ Vv. 
Leamy, 22 N. Y.. Super. 510. 

{b] In an executory contract for 
the sale of land, “party wall,’ when 


Nature of ownership of adjoining owners. 
relation to the nature of the ownership of the ad- 
joining owners, the term “party wall” has been vari- 
ously used as meaning: 
adjoining owners are tenants in common.?® 
wall divided longitudinally into two strips, one be- 
longing to each of the neighboring owners.** 


In 


(1) A wall of which two 
(2) 


(3) 


wall which belongs entirely to one of the adjoining 


used without restrictive terms, and in 
its general ordinary signification, has 
been defined as a “dividing wall_be- 
tween two houses, to be used equally 
for all the purposes of an external 
wall, by both ‘parties;’ that is, by the 
respective owners of both houses.” 
Fettretch v. Leamy, 22 N. Y. Super. 
SLO ole 

7. See cases infra this note. 

[a] Definition using term.—‘A di- 
vision wall between two connected 
and mutually supporting buildings, 
either both actually erected or one 
only contemplated, of different own- 
ers, commonly but not necessarily 
standing half on the. land of each, or- 
dinarily maifitainéd at mutual cost, 
and always with the right of each 
owner to insert therein his timbers.” 
Bishop Non Contract L. art 914 [quot 
Carroll Blake Constr. Co. v. Boyle, 
140 Tenn. 166, 203 SW 945; Duns- 
comb v. Randolph, 107 Tenn. 89, 97, 
64 SW 21, 89 AmSR 915]. 

{[b] “Division wall” distinguished. 

—‘Where . . the wall is built 
on the land of the owner without the 
intention to give it the quality ofa 
party wall it isa division wall.’ Ben- 
ner v. Pollard, 53 Pa. Super. 227, 232. 
See Hieatt v. Morris, 10 Oh. St. 523, 
526, 78 AmD 280 (‘The term [party 
wall] is often applied to designate a 
mere division wall’); Thompson v. 
De Long, 267 Pa. 212, 216, 110 A 251, 
9 ALR 1326 (“‘Nor is it material to 
this case whether it is technically a 


party-wall or merely aé_e division 
wall’). 

{c] “Divisional wall.’—“A [party 
wall is a] divisional wall ,between 


contiguous buildings, to be used in 
common by the owners of the adjoin- 
ing lands for the purpose of support- 
ing the timbers of such buildings, 
and as an exterior wall of their re- 


spective buildings.” Simonds v. 
Shields, 72 Conn. 141, 145, 44 A 29. 
8. Spaulding v. Grundy, 126 Ky. 


510, 104 SW 293, 31 KyL 951, 128 Am 
SR 328, 13 LRANS 149, 15 AnnCas 
1105 (terms used synonymously). 

9. Western Granite, ete, Co. v. 
Knickerbocker, 103 Cal. 111, 37 P 192. 

[a] “Partition wall” distinguished. 

ree think the phrase ‘partition wall’ 
o . and ‘division partition wall’ 

- must be understood as ap- 
plied to a wall which is merely a 
fence. ‘Partition wall’ is not a phrase 
which in legal technology is used to 
designate a wall used by adjoining 
owners as a party wall. A party 
wall is always, at least in this state, 
such by agreement. A division fence 
is provided for in our code.’”’ Western 
Granite, etc., Co. v. Knickerbocker, 
LOS CaliwIe wis 6s es eee Lye 

10. See cases infra this note. 

[a] Terms used synonymously.— 
Spaulding v. Grundy, 126 Ky. 510, 104 
SW 293, 31 KyL 951, 128 AmSR 328, 
13 LRANS 149, 15 AnnCas 1105; Hur- 
ford v. Smith, 24 Okl. 448, 103 P 851. 

11. See cases infra this note. 

[a] Choice of terms not indicative 
of legislative intent.—‘“‘An examina- 
tion of statutes and authorities clearly 
shows that the terms ‘wall in com- 
mon’ and ‘party-wall’ are used syn- 
onymously, and that neither term is 
of particular value in determining the 


legislative intent.” Lederer v. Colo- 
nial Inv. Co., 130 Iowa 157, 158, 106 
NW 357. 

{b] Terms used interchangeably. 
—See Younker y. McCutchen, 177, 
Iowa 634, 159 NW“441, LRA19i7B 949. 


12. Roberts v.»Bye,°30 Pa. 375, 72 
AmD 710; Benner v. Pollard, 53 Pa. 
Super. 227; Roche v. Allan, 23 Ont. L. 


300, 2 OntWN 787, 18 OntWR 749. 

Right to build on adjoining land 
generally see infra § 27. 

13. Roberts v. Bye, 30 Pa. 375, 72 
ASOD Oe 

14-15. Sterling Bank v. Ross, 22 
Ont. L. 231, 17 OntWR 284 [dism app 
2 OntWN 138, 16 OntWR 887]. 

16. Moore v. Shoemaker, 10 App. 
(D. C.) 6; Freedman v. Kensico Real- 
tyiCos {99 N.S. od: 215 see Ot 6s 
917 [quot Cyc]; Watson v. Gray, 14 
Ch. D:. 192,' 194; Standard Bank “v. 
Stokes, 9 Ch. D. 68; Cubitt v. Porter, 
8 B. & C. 257, 265, 15 HCL 133, 108 Re- 
print 1039; Wiltshire v, Sidford, 1 M. 
& R. 404, 17 ECL 675. See Lederer v. 
Colonial Inv. Co., 130 Iowa 157, 158, 
106 NW 357; Hunt v. Ambruster, 17 
N. J. Eq. 208 (both holding that a 
party wall may mean a wall of which 
the adjoining owrlens are tenants in 
common). 

“That is the most Icominion and the 
primary meaning of the term.’ Wat- 
Son) V.,,Gray,, 14. Ch... 19254195: 

[a] Presumption from common 
user.—In England and Canada it has 
been held that, in the absence of oth- 
er evidence of the ownership of a 
party wall, the common use of it by 
the adjoining proprietors raises the 
presumption that they own the wall 
and the land on which it stands in 
common; such presumption may, 
however, be rebutted by proof of the 
actual title. Wiltshire v. Sidford, 8 
B. & C. 259, 15 ECL 134, 108 Reprint 
1040; Cubitt v. Porter, 8B. & Cy 257, 
15 ECL 138, 108 Reprint 1039; James 
v. Clement, 13 Ont. 115; St. Leger v. 
T. Haton Co., 4 OntWR 205 See 
Moore v. Shoemaker, 10 App. (D. C.) 
6 (such use is prima facie evidence 
that the wall and the land on which 
it stands belong to the adjoining 
owners in equal undivided moieties 
as tenants in common). 

[b] Conveyance by common owner 
of adjoining lots.—(1) Where the 
owner of two adjoining lots builds on 
each of them with a party wall stand- 
ing equally on each, and thereafter 
conveys one of the lots, the grantee 
becomes a tenant in common with the 
builder of the wall. Lewis v. Allison, 
30 Can. S. C. 173. (2) Conveyance by 
common owner of adjoining lots gen- 
erally see infra § 20 

Tenancy in common generally see 
Tenancy in Common [88 Cye 1]. 

17. Matts v. Hawkins, 5 Taunt. 20, 
1 ECL 24, 128 Reprint 593 [cit Wat- 
son v. Gray, 14 Ch. D. 192]. 

[a] Not tenants in common.—If 
two persons have a party wall 
erected at their joint expense, one 
half of the thickness of which stands 
on the land of each, they are not 
therefore tenants in common of the 
wall or the land on which it stands. 
Matts v. Hawkins, 5 Taunt. 20, 1 ECL 
24, 128 Reprint 593 [quot James V3 
Clement, 13) OntwLib ole od. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ee 


§§ 2-3) 


owners, but is subject to an easement or right in the 
other to have it maintained as a dividing wall be- 


tween the two tenements.tS (4) 


longitudinally into two moieties, each moiety being 
subject to a cross easement in favor of the owner 
In the United States, al- 
though there is some authority to the effect that the 
adjoining owners of a party wall standing in part 
on the land of each are tenants in common of the 
wall,?° and it has been loosely said that a party wall 
may or may not be the common property of the two 


ot the other moiety.*® 


PARTY WALLS 


wall divided 


[47 C.J.] 13825 


adjoining proprietors,?! the general rule is’ that such 
owners are not tenants in common of the wall, nor 
joint owners, but that each owns in severalty so 
much of the wall as stands upon his own land, sub- 
ject to the easement of the other owner of support 
for his building from the entire wall and of the 
maintenance of the wall as a party wall.?? 
more, each owns in severalty his own soil up to the 
dividing line between the properties, the soil of each 
‘likewise being burdened with the easement and ser- 
vitude of support in favor of the other.?* 


Further- 


Ill. STRUCTURES CONSTITUTING 


[§ 3] A. Location on One or Both of Adjoining 
While it has been said that a party wall 


Lands. 


{[b] The term “wall in common” 
may mean a wall possessed in sever- 
alty by adjoining owners. Lederer v. 
Colonial Inv. Co., 130 Iowa 157, 106 
NW 357. 

General rule in United States see 
infra text and note 22. 

18. Youmans yv. Edenfield, 36 Ga. 
A. 529, 187 SH 288 [cit ‘Cyc]; Freed- 
man v. Kensico Realty Co., 99 N. J. 
mig. (Sis CAL 906 917 quot. Cyel; 
Spero v. Shultz, 14 App. Div. 423, 425, 
429, 43. NYS 1016 [aff 160 N. Y. 660 
mem, 55 NE 1101 mem]; Watson v. 
Gray, 14 Ch.-D. 192, 195 [quot Duns- 
comb vy. Randolph, 107 Tenn. 89, 64 
Sw 21, 89 AmSR 915]. See also in- 
fra:§ 3. 

19. Gates v, Friedman, 83 W. Va. 
710, 98 SE 892, 894; Watson v. Gray, 
14 Ch. D. 192, 195. See Jones v. Prit- 
ehard, (1908] 1 Ch. 630, 2 BRC 380 
(where this situation was created by 
the grant, by the owner of a wall, of 
a divided moiety of it). 

FIniGwaat) |" - esis) “thes esense. min 
which the term is more frequently 
used in the United States.’ Jones 
Easements § 632 [quot Gates v. 
Friedman, supra]. See infra text and 
note 22 

290. Kcenig v. Haddix, 21 Ill. A. 53; 
Weill v. Baker, 39 La. Ann. 1102, 1103, 
3 S 361; Scott v. Baird, 145 Mich. 116, 
108 NW 737; Hieatt v. Morris, 10 Oh. 
St. 523, 78 AmD 280. See Montgom- 
ery v. Masonic Hall, 70 Ga. 38 (dic- 
tum). But see Mitchell Store Bldg. 
Co. v. Starr Piano Co., 18 OhNPNS 
D4i,no49 eit Cyc]. 

“There is no division of ownership 
of a wall in common. The whole be- 
longs jointly and in indivision to the 
nelghboring proprietors, and is in- 
tended to serve their common pur- 
poses without reference to the divid- 
ing line between the lots.” Weill v. 
Baker, supra. 

English rule see supra note 16 [a]. 

Tenancy in common generally see 
Tenancy in Common [38 Cyc 1]. 

21. Tate v. Fratt, 112 Cal. 613, 44 
ae Glover v. Mersman, 4 Mo. A. 

22. Ala.—Graves v. Smith, 87 Ala. 
450, 6 S 308, 13 AmSR 60, 5 LRA 298. 

D. C.—Fowler v. Koehler, 43 App. 
349, AnnCas1916E 1161. But see 
Moore v. Shoemaker, 10 App. 6 (stat- 
ing that there is presumption from 
common user that the adjoining own- 
ers are tenants in common). 

11l.—Springer v. Darlington, 207 I1l. 
238, 69 NE 946; Gibson v. Holden, 115 
Ill. 199, 3 NE 282, 56 AmR 146; In- 
gals v. Plamondon, 75 Ill. 118. But 
see Keoenig-v. Haddix, 21 Ill. A: 53 
(holding that the presumption is that 
a wall partly on the land of each be- 
longs to the adjoining owners as ten- 
ants in common). 

Ind.—Fidelity Lodge No. 59 I. O. 
O. F. v. Bond, 147 Ind. 437, 45 NE 388, 
46 NE 825; Bloch v. Isham, 28 Ind. 
37, 92 AmD 287. 

Iowa.—Lederer v. Colonial Inv. Co., 
130 Iowa 157, 106 NW 357. 

Kan.—Long v. Smyre, 87 Kan. 182, 
123 BP 760: 

Ky.—Citizens’ F. Ins. Co. v..Lock- 
ridge, 1382 Ky. 1,-116 SW 303, 20 LRA 


NS 236; Bright v. Bacon, 131 Ky. 848, | 


116 SW 268, 20 LRANS 386; Fonda v. 
Parr, 10 KyL 445. 

Mass.—Bennett v. Sheinwald, 252 
Mass. 23, 147 NE 28; Berry v. God- 
frey, 198 Mass. 228, 84 NE 304, 16 
LRANS 434. 

Minn.—Johnson v. Minnesota Trib- 
une Co., 91 Minn. 476, 98 NW 321. 

Miss.—Hoffman v. Kuhn, 57 Miss. 
746, 34 AmR 491. 

Mo.—Reinhardt v. Holmes, 143 Mo. 
AC 21259 2 2 San Ole Euston Ver De 
Zeng, 78 Mo. A. 522. 

Nebr.—Shiverick v. R. J.‘ Gunning 
Co., 58 Nebr. 29, 78 NW 460. 

i Partridge v. Gilbert, 15 N. 
Y. 601, 69 AmD 632; Brown v. Pentz, 
1 Abb. Dec. 227; Cutting Vv. Stokes, 
72 Han 376, 25 NYS 365 [aff 148 N. 
Y. 730 mem, 42 NE 722 mem]; Albany 
National Commercial Bank v. Gray, 
71 Hun 295, 24 NYS 997 [aff 144 N. 
Y. 701 mem, 39 NE 858 mem]; Sher- 
red v. Cisco, 6 N. Y. Super. 480; Nash 
v. Kemp, 49 HowPr 522 -[aff 12 Hun 
592]. See Rossitti v. Valente, 127 
NYS 319 (holding that a party wall 
is not the exclusive property of ei- 
ther owner). 

Oh.—Mitchell Store Bldg. Co. v. 
Starr Piano Co., 18 OhNPNS 547, 549 
leit Cycih. 

Okl.—Holden v. Tidwell, 37 Okl. 
553, 133 P 54, 49 LRANS 369, AnnCas 
1915C 394. 

Or.—Odd Fellows’ 
Hegele, 24 Or. 16, 
v. Moffitt, 3 Or. 29. 

Pa.—Campbell v. Duggan-Rider Co., 
5 Pa, Dist. & Co, 119; 122) [aft 284 Pa. 
19, 130 A 296, and quot Cyc]. 

Tenn.—Carroll Blake Constr. Co. v. 
Boyle, 140 Tenn. 166, 203 SW 945; 
palders v. Martin, 2 Lea 213, 31 AmR 

Tex.—Fewell v. Kinsella, (Civ. A.) 
144 SW 1174. See McCormick v. 
Stoneheart, (Civ. A.) 195 SW 883 
(where an agreement for the erec- 
tion of a partition wall was held to 
create easements in favor of each of 
the owners of adjoining lots on the 
other’s lot for the support of the 
wall, and to impose the burden of 
such easement on each lot). 

Wis.—Andrae v. Haseltine, 58 Wis. 
395, 17 NW 18, 46 AmR 635. 

{a] Rule applied despite language 
of agreement.—‘‘'The fact that the 
agreement under which the wall was 
erected speaks ‘of the joint ownership 
of said wall by said parties in equal 
proportions’ does not take the case 
out of the rule governing party 
walls.”’ Shiverick v. . J. Gunning 
Co., 58 Nebr. 29, 33, 78 NW 460. 

{b] Limitation of easement.—The 
easement is limited to what is neces- 
sary for the purpose of supporting 
the buildings on each lot by means of 
the common wall. Normille v. Gill, 
ret Mass. 427, 34 NE 543, 38 AmSR 

23. D. C.—Fowler vy. Koehler, 43 
App. 349, AnnCas1916E 1161. 
jyl—Ingals v. Plamondon, 75 Ill. 

Ind.—Fidelity Lodge No. 59 I. O. O. 
F. v. Bond, 147 Ind. 437, 45 NE 338, 
46 NE 825. 

Mass.—Normille v. Gill, 159 Mass. 
427, 34 NE 543, 38 AmSR 441. 
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ordinarily means a wall standing equally?* or part-— 


Miss.—Hoffman vy. Kuhn, 57 Miss. 
exe 34 AmR 491. 
Y.—Brooks v. Curtis, 50 N. Y. 
639, "10 AmR 545. 
Or.—Odd Fellows’ Hall Assoc. v. 
Hegele, 24 Or. 16, 22, 32 P 679 [quot 
Hoffman v. Kuhn, supra]. 


Boyle, 140 Tenn. 166, 203 SW 945. 

Tex.—Fewell v. Kinsella, (Civ. A.) 
144 SW 1174 [quot Hoffman vy. Kuhn, 
supra]. 

Contra Hieatt v. Morris, 10 Oh. St. 
523, 78 AmD 280 (holding that, strict- 
ly speaking, each adjoining owner 
has an undivided interest in the 
ground on which the wall stands). 

“The theory of party wall is based 
upon the principle that adjoining land- 
owners owe to each other lateral sup- 
port of the soil in its natural state.’’ 
Levinson v. Goode, 164 Ga. 361, 363, 
138 SE 583 (cit Civ. Code [1910] § 
3619). 

“The law of party walls is based 
on the doctrine of laterat support, 
and is merely a statutory extension 
of the principle to buildings.” lLed- 
erer v. Colonial Inv. Co., 130 Iowa 157, 
160, 106 NW 357, 8 AnnCas 317. 

[a] Extent of right in adjoining 
soil.— The right of support that each 
owner has in the portion of’ the party 
wall located on the other land nec- 
essarily extends to sufficient of the 
adjoining soil to give the wall sup- 
port. Carroll Blake Constr. Co. v. 
Boyle, 140 Tenn. 166, 203 SW 945. 

[b] Where a wall is placed under 
a mistake of the adjoining owners as 
to the location of the division line, its 
existence and use do not change the 
rights of the parties in the land on 
which the wall stands. Fewell v. 
Kinsella, (Tex. Civ. A.) 144 SW 1174. 

Lateral support see Adjoining 
Landowners §§ 29-75. 

Party wall entirely on land of one 
owner see infra § 

24. Dorsey v. Habersack, 84 Md. 
TUT. 135 AL 96s) IScottr v. Baird, 145 
Mich. 116, 108 NW 737 (dis. op.); 
Pearsall v. Westcott, 30 App. Div. 99, 
51 NYS 663; Nash v. Kemp, 49 How 
POON aya): 522, 528 [aff 12 Hun 592]; 
Dunscomb v. Randolph, 107 Tenn. 89, 
64 SW 21, 89 AmSR 915 [quot Bishop 
Non Contr act L. art 914]. See Youn- 
ker v. McCutchen, 177 Iowa 634, 159 
NW 441, LRAI917B 949 (the fact 
that the center of an old party wall 
did not coincide for its entire length 
with the dividing line of the adjoin- 
ing properties, -established by agree- 
ment, and that toward one end it 
encroached several inches on one of 
the lots, did not change its charac- 
ter aS a party wall) 

“The cases appear to be exceeding- 
ly rare where the party wall rests 


more on one lot than the other. They 
are of exceptional occurrence.” Nash 
v. Kemp, supra. 

[a] Under a statute authorizing 


the construction of party walls with 
the foundations laid equally on the 
adjoining lands, it was held that “the 
wall was not a party wall by statute 
when it is considered that the prop- 
erty on which it was built was whol- 
ly that of the builder.” Benner vy. 
Pollard, 53 Pa. Super. 227, 232, 


1326 [47 C.J.] 


Ty?> upon the land of each of the two adjoining 
proprietors, it is not necessary that it should do so; 
it may stand partly on each of the adjoining proper- 
ties, or wholly upon one of them.?°® 
mere fact that a wall stands partly on the prop- 
erty of each does not in itself make the wall a party 
wall,?7 but the circumstances may be such as to 
clothe it with the attributes of a party wall.?§ 

A wall built entirely on the land of one of the ad- 
joining owners may, by grant, acquire the charac- 
teristics and incidents of ‘a party wall,?® the rights 
of the adjoining owners depending exclusively on the 
Likewise, such a wall may ac- 
quire the characteristics of a party wall by prescrip- 
tion, which presupposes a grant.®+ 
dictions the statutes provide that, where a wall is 
built wholly on the land of one of two adjoining 
owners, the other may make it a party wall by pay- 
ing to the owner half the cost of the wall and half 
the value of the land on which it stands.?? 

[§ 4] B. Separation of Property of Different 


terms of the grant.®° 


25. Simonds v. Shields, 72 Conn. 
141, 44 A 29; Brown v. Werner, 40 
Md. 15 [quot Coggins v. Carey, 106 
Md. 204, 66 A 673, 124 AmSR 468, 10 
LRANS 1191; Barry v. Edlavitch, 
84 Md. 95, 35 A 170, 33 LRA 294]. 
See Brown, etc Co. v. Johnson, 
251 Pa. 378, 96 me 8238, 824 (“the said 
division wall having been erected 
entirely upon the property of the 


plaintiff, there is no presumption 
that such wall is. a party wall. 
. We cannot assume it was 


intended as a party wall when it was 
not built upon the lands of both’’). 
“To be a party wall, and vested 
with all its attributes, it is not abso- 
lutely necessary that it should rest 
equally on the lands of the adjoining 
owners.’ Nash v. Kemp, 49 HowPr 
(N. Y.) 522, 527 [aff 12 Hun 592]. 
26. Cal.—Tate v. Fratt, 112 Cal. 
613, 44 P 1061. 
Iowa.—Molony v. Dixon, 
136, 21 NW 488, 54 AmR 1. 
Mo.—Glover v. Mersman, 4 Mo. A. 
90. 
N. Y—Pearsall v. Westcott, 30 
App. Div. 99, 51 NYS 663. 
Pa.—Mercantile Library Co. v. 
Pennsylvania Univ., 220 Pa. 328, 69 


65 Iowa 


A 861; Bright v. Allan, 203 Pa. 394, 
53 A 251; Western Bank’s App., 102 
Pa. 171; Gordon v. Milne, 10 Phila. 
1S eet 81 Pa. Beds 
(Civ. A.) 
14h “Sw 1174. 
Wis.—Christensen v. Mann, 187 


Wis. 567, 204 NW 499, 41 ALR 1192. 

“A wall between two properties 
need not necessarily rest equally on 
both properties to constitute it a 
party wall. It may even be wholly on 
one of the two properties and still be 
a party wall if it was so intended by 
the builder, or subsequently recog- 
nized and treated by the owners of 
the adjacent properties as a party 

wall.” Mercantile Library Co. v. 
Bonney vena Univ., 220 Pa. 328, 331, 
69 A 861. 

[a] Wall twenty inches from di- 
viding line, entirely on land of one 
party, was held a party wall. Molo- 
ny v. Dixon, 65 Iowa 136, 21 NW 488, 
54 AmR 1. 

{b] Where the part of the wall 
above the foundation was wholly 
within the lot of one of the adjoining 
owners, and the foundation was part- 
ly upon the lot of each, the wall was 
held to be a party wall. Western 
Wat. Bank’s App., 102 Pa. 171; Gor- 
don v. Milne, 10 Phila. 15 [aff 81 Pa. 
54). 

{c] But the mere fact that a wall 
is built up to the division line, wholly 
on the land of one: of the adjoining 
owners, does not make it a party 


PARTY WALLS 


Owners. 
However, the 


Owners. 


In some juris- 


wall to the extent that the other may 
build his timbers into it, or rest them 
upon it. Simonds v. Shields, 72 Conn. 
141, 44 A 29. See Schafer v. Baker, 
16 App. (D. @.4 2182°Moore v. Rayner, 
58 Md. 411 (in both of which a wall 
wholly on the land of one was held 
not to be a party wall, no part of it 
having been conveyed by the deed to 
the adjoining property). 

27. Oldstein v. Firemen’s Bldg. 
Assoc., 44 La. Ann, 492, 10 S 928; 
Mollenhauer v. Wolfe, 118 Misc. 390, 
193 NYS 348 [aff 207 App. Div. 869 
mem, 201 NYS 926 mem]. 

28. Nippert v. Warneke, 128 Cal. 
501, 61 P 96, 270 (where evidence that 
the wall was built on the boundary 
line between two lots, by the common 
owner of theni, as a common founda- 
tion of, the two houses built on the 
lots, was held sufficient to establish 
the character of the wall as a party 
wall and the resulting easement). 

29. Ky.—Henry v. Koch, 80 Ky. 
391, 44 AmR 484. 

Ma. Paes v. Habersack, 84 Md. 
117, 35 5A 96: 

N. Y.—Fettretch v. Leamy, 22 N. 
Y. Super. 510; Nash v. Kemp, 49 
HowPr 522 [aff 12 Hun 592]; Brond- 
age v. Warner, 2 Hill 145. 

N. C.—Hammond v. Schiff, 100 N. 
C. 161, 6 SE 754. 

Eng.—Jones v. Pritchard, [1908] 1 
Ch. 630, 2 BRC 380. 

30. Fettretch v. Leamy, 22 N. ¥Y. 
Super. 510. 

[a] Other rights in the wall may 
be given without creating a party 
wall and without implying a purpose 
to give unrestricted use of the wall. 
Miller v. Stuart, 107 Md. 23, 68 A 273. 

{b] Provision for joists and flues. 
—(1) The fact that, in the erection 
of a building entirely on one lot, pro- 
vision is made for placing in the wall 
the floor joists of a building which 
may afterward be erected upon the 
adjoining lot, and for deriving sup- 
port for them from the wall, and for 
fireplaces and flues available for use 
in such adjoining building, does not 
make the wall a party wall, and the 
owner of the adjoining lot acquires 
only the right to use the wall for 
those purposes. Home Bank v. Might 
Directories, Ltd., 31 Ont. L. 340, 6 
OntWN 277, 20 DomLR 977. (2) 
Flues in wall see infra § 34. 

Sl. Barry v. Edlavitch, 84 Md. 95, 
35 A170, 338 LRA 294; Brown v. Wer- 
ner, 40 Md. Ly Pearsall v. Westcott, 
30 App. Div. 99, 51 NYS 663; Spero y. 
Shultz, 14 App. Div. 423, 43 NYS 1016 
{aff 160 N. Y. 660 mem, 55 NE 1101 
mem]. 

Prescription generally see infra § 
18. 


[§§ 3-6 


The question whether or not a wall is a 

party wall can arise only when the wall separates 
adjoining properties of different owners; a wall be- 
tween structures belonging to a common owner is 
not a party wall in the legal sense.” 

[§ 5] C. Capability of Similar Use by Adjoining 
In the absence of special agreement pro- 
viding otherwise or controlling custom to the con- 
trary, it is an essential characteristic of a party 
wall that it be capable of substantially similar use by 
each of the adjoining owners.** 
that a wall is used by both of the adjoining owners 
does not of itself make it a party wall.*° 

[§ 6] D. Location of Foundation. 
ute authorizes the owner of land, adjoining other 
land not having a structure standing on the divi- 
sion line, to erect a wall standing equally on the land 
of both, which the other owner “shall have the right 
to use on contributing to the cost of the erectio 
the character of the wall is to be determined in part 
from the location of the foundation.*? 


But the mere fact 


Where a stat- 


mee 


If the builder 


32. See statutory provisions. 

Contribution generally see infra § 
56 et seq. 

33. Ansin v. Taylor, (Mass.) 159 
NE 513; Mulligan v. Baylie, 11 Pa. 
Dist. 311, 26 Pa. Co. 621; Doyle v. Rit- 
ter, 6 Phila. (Pa.) 577; Reg. v. Copp, 
17 Ont. 738. See also supra § 1. 

[a] One building only contem- 
plated.—It is not necessary that 
buildings be standing on both sides 
of the dividing line; one building 
may be standing and the other only 
contemplated. Dunscomb v. Ran- 
dolph, 107 Tenn. 89, 64 SW 21, 89 
AmSR 915. 

Conveyance by common Pre of 
adjoining lots see infra § 2 

34. D. C.—Smoot v. “Heyl, 34 App. 
480 [aff 227 U: S. 518, 33 Sct 336,:57 — 
L. ed. 621]. 

La.—Kelly v. Taylor, 43 La. Ann. 
WAST, LOTS eb 5e 

N. 


Y.—Runge v. Koch, 156 App. 
Div. 217, 141 Nys 282; Hammann v. 
Jordan, 59 Ne Ye Super. 91, 13. NYS 


238, 58 N. Y. Super. 580, 9 NYS 423. 

Pa.—Hayes v. Arcade Real HEst. 
Co., 257 Pa. 566, 101 A 850. 

Ont.—Home Bank y. Might Direc- 
tories, Ltd., 31 Ont. L. 340; 6 OntWN 
277, 20 DomLR 977. 

[a] Wall of.a bay window eight 
feet long and one story high project- 
ing three feet outside of the main 
wall of the building over the bound- 
ary between two properties and form- 
ing no part of the main wall, and 
which could not be used by the ad- 
joining owner as a party wall if he 
should build on his land, is not f 
party wall. Smoot v. nae 1, 34 Ap 
(D. C.) 480 [aff 227 U “Er, 33 Sci 
336, 57 L. ed. 621). 

[b] Where an underpinning wall 
is built under a party wall by one ad- 
joining owner, to protect the wall 
and the other owner’s building, but 
neither the party wall nor the un- 
derpinning wall is used for the sup- 
port of the new building erected by 
the former owner, the attachment of 
the two walls by girders and other- 
wise does not make them as a whole 
a party wall, so as to subject the 
builder to the liabilities and restric- 
tions governing the use of party 
walls. Hayes v...Arcade Real Est. 
Co., 257 Pa. 566, 191 A 850. 

Cross references: 

Common benefit and convenience see 


infra § 29. 
Upward extension see infra § 45. 
by both owners generally see 


Use 

infra § 29 

35. Ste v. Wolfe, 118 
Misc. 390, 193 NYS 348 [aff 207 App. 
Div. 869 mem, 201 NYS 926 mem], 

36. See infra § 56 et seq. 

37. See cases infra note 38. 


me 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 6-12] 


lays the foundation partly on the land of the ad- 
joining owner, the fact that above the surface of 
the earth the wall is entirely within the builder’s 
land does not deprive it of its character as a party 
wall,** especially where the other has for a Jong time 
made use of the wall in supporting his building.*®® 
But a wall which above the foundation is entirely 
within the land of one owner is not to be regarded 
as a party wall merely because the builder uninten- 
tionally and by mistake places the foundation of his 
wall slightly on the land of the adjoining owner.?° 

[§ 7] HE. Portion of Wall as a Party Wall. A 
dividing wall may be a party wall as to a portion of 
its height, and not as to the rest of its height;#1 and 
the same is true as to its length*? or thickness.** 

[§ 8] F. Vertical Structure. The term “party 
wall” seems applicable only to vertical structures 
and not to floors or other horizontal structures.*# 

[§ 9] G. Presumptions as to Character—l. In 
General. In general every wall of separation between 
two buildings belonging to different owners is pre- 
sumed to be a party wall, if the contrary be not 
shown,*> although it has been held that such pre- 
sumption does not arise where the wall is entirely 
upon the land of one owner.*® The presumption 
may be rebutted by the existence of windows in the 
wall,+7 or by the fact that one adjoining owner has 
placed an alleyway upon his own land adjoining the 
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wall built by the other owner,*® or by the fact that 
the wall was built abutting upon an alley or passage- 
way upon the adjoining lot which the adjoining own- 
er 1s required to keep open.*® 

[§ 10] 2. Presumption from Use. Where a wall 
stands partly on the land of each of two adjoining 
owners, and has been jointly used by such owners 
for a long time, it will be deemed a party wall,®°® 
in the absence of evidence, either from an agreement 
to that effect®! or from its being built upon the line 
of the two lots for that purpose by the respective 
owners.°” Similarly, it has been held that, where a 
deed conveys to the grantee to the center of a wall 
of the grantor’s building, and the use of the wall by 
the parties indicates that it was intended and treated 
as a party wall, and no other finding is consistent 
with the description in the deed and the use of the 
wall, the wall is a party wall.®* 

[§ 11] 3. Statutory Presumptions. Statutes cre- 
ating a presumption that separating walls between 
buildings are party walls in the absence of title or 
exterior signs or proofs to the contrary,°*% some 
of such statutes limiting the party wall status to the 
common point of elevation of the adjoining build- 
ings,°* have been held not to apply to a division wall 
between a building and a vacant lot.°> The statutory 
presumption is rebuttable,>® as for example by the 
existence of windows in the wall.°? 


IV. STATUTORY AND MUNICIPAL REGULATION IN GENERAL®® 


[§ 12] In many jurisdictions there are statutes 
regulating the construction of,°® and the rights of 
adjacent owners in, party walls.°° Party wall stat- 


utes are of ancient origin®! and are of much the 
same tenor and effect.°* Some of the statutes con- 
fer the power upon municipalities to regulate these 


838. . Western Nat. Bank’s App., 102 42. Kiefer v. Dickson, 41 Ind. A. { Villere Realty Co. v. S. Gumble Real- 
Pa. 171; Milne’s App., 81 Pa. 54 [aff | 543, 84 NE 523; Weston v. Arnold, | ty, etc., Co., 1 La. A. 123. 
Gordon v. Milne, 10 Phila. (Pa.) 15]. | l. R. 8 Ch. 1084; Knight v. Pursell, 56. Howell vy. Goss, 128 Iowa 569, 
Requirement that wall be carried |11 Ch. D. 412. ’ 105 NW 61; Case v. Tuason, 14 Phil- 
up as party wall see infra § 27. 43. May v. HAM Tae 2 Pa. Dist. | ippine 521. 
39. Western Nat. Bank’s App., 102 613, 614, 12 Pa. Co. 57. Case v. Tuason, supra. 
“Pa. 171. ‘A. dividing mote BP be of any Windows in party walls generally 


40. Trulock v. Parse, 83 Ark. 149, 
103 SW 166, 11 LRANS 924; Benner 
v. Cassatt, 236 Pa. 248, 84 A 780; 
Pile v. Pedrick, 167 Pa. 296, 31 A 646, 
46 AmSR 677; Benner v. Pollard, 53 
Pa. Super. 227. 

41. Ringgold Lodge v. De Kalb 
Lodge, 157 Ky. 203, 162 SW 1111, 
1113 [cit Cyc]; Weston v. Arnold, L. 
R. 8 Ch. 1084 [cit Bristol Impp. ‘Act 
(3 Vict. ec 77) § 23; James v. Clement, 
13 Ont. 115, 125]; London, etce., Dairy 


Co. v. Morley, [1911] 2. K. B. 257 
[quot London Building Act (1894) 
(57 & 58 Vict. c cexiii) § 58]; Drury 


v. Army, etc., Auxiliary Co-op. Sup- 
ply, Ltd., [1896] 2 Q.. BB. 271; “Cole- 
beck v. Girdler’s Co., 1 Q@. B. D. 234; 
Ee gant tegs v. Naylor, 60 L. T. Rep. 
N. S. 480. See Howell v. Goss, 128 
Iowa 569, 105 NW 61 (under a stat- 
ute under which every separating 
wall between buildings is presumed 
to be a wall in common as high as 
the upper part of the first story); 
Lavigne v. Nault, 59 Can. S. C. 183 
(a restriction of the right to use 
-the party wall to the part above nine 
feet from the ground, while unusual, 
is not illegal, and therefore is with- 
in the power of the contracting par- 
ties). 

“There is nothing in fact or in law 
to make it impossible or improbable 
that a wall should be a party wall 
up to a certain height, and above that 
‘height the separate property of one 
-of the owners. Weston v. pees L. 
R. 8 Ch. 1084, 1090. 

[a] he London Building Act of 
1854 does not make a wall a party 
wall above the line where it ceases 
to divide buildings. Drury v. Army, 
-ete., Auxiliary Co-op. Supply, Ltd., 
11896] 2 Q. B. 271. 

Upward extension see infra § 45. 


indefinite thickness, but it does not 
follow that it is all a party-wall.” 
May v. Prendergast, supra. 

44. Holland v. Wallen, 70 L. T. 
Rep. N. -S. 376. 

45. Weadock v. Champe, (Mich.) 
160 NW 564, 568; Campbell v. Mesier, 
4 Johns. Ch. (N. Y.) 334, 8 AmD 570, 
6 Johns. Ch. 21; Yoder v. Trainer, 7 
Pa. Dist. & Co. 543; eer Ne Laube, 
104 Va. 842, 52 SE 6 

LoD hie not only is ue rule of positive 
ordinance, but is a principle of an- 
cient law.” Washburn ' Kasements 
and Serv. (4th ed) 458 [quot Weadock 
v. Champe, supra]. 

46. Wert v. John R. Thompson Co., 
234 Ill. A. 458; Brown, etc., Co. v. 
Johnson, 251 Pa. 318, 96 A 823; Bright 
v. Morgan, 218 Pa, 178, 67 A 58, 11 
AnnCas 626. 

47. Kiefer v. Dickson, 51 Ind. A. 
543, 84 NE 523; Yoder v. Trainer, 7 
Pa. Dist. & Co. 543. 

Windows in party walls generally 
see infra § 33. 

48. Yoder v. Trainer, 7 Pa. Dist. 
& Co. 5438. 

49. Mercantile Library Co. 
Pennsylvania Univ., 220 Pa. 328, 65 


A 861 

50. Kelly v. Taylor, 43 La. Ann. 
1157, 10 S 255; Schile v. Brokhahus, 
$0) ON. “Y. 614; “Connor veiJoy, (Tex. 
Civ. A.) 150 Sw 485 (where the wall 
was used for ten years). 

Prescription see infra § 18. 


Use or acquiescence in use see infra 
17 


51. Schile v. Brokhahus, 80 N. Y. 


614. 
52. Schile v. Brokhahus, supra. 
53. Connelly v. Fish, 152 NYS 3871. 
5344. See statutory provisions. 


54. See statutory provisions. 
55. Cordill v. Israel, 130 La. 138, 
57 S 778, 38 LRANS 931; Canal- 


see infra § 33. 

58. Particular statutory provisions 
see infra passim. 

59. See infra § 25. 

60. See statutory provisions. 

“The law regulating party walls is 
entirely of statutory origin.” O’Mal- 
ley v. De la Puente, 72 Pa. Super. 
102, 104. 

Tt is settled that every wall that 
may be constructed by the adjoin- 
ing owner in serving his own ends 
is not necessarily a party wall, with- 
in the meaning of the regulations. 
It must be such a wall as will satis- 
fy the reason and purpose for which 


the regulation was devised.” Robin- 
ae Vv. Hillman, 36 App (Ds CH 576: 
61. Lederer v. Colonial Inv. Co., 


Be Iowa 157, 106 NW 357, 8 AnnCas 

“The practice of economizing space 
in populous cities, by the erection of 
buildings with party- -walls, is one 
so ancient that it would be difficult 
to trace its origin. The law ap- 
plicable to this subject has been tor 
centuries well settled in England, 
and the prevalence of a like usage 
in our larger towns, has made the 
rules which govern it equally famil- 
jar here.’ Hendricks v. Stark, 37 
N. Y. 106, 109, 983 AmD 549. 

[a] The origin of present party 
wall statutes was the great fire of 
London in 1666. Jackman v. Rosen- 
baum Cos 2638" Pa LoS, all OG Ale eos 
[aff 260 US 22, 43 Sct 9, 67 L. ed. 
107]; Vollmer’s ’App., 61 Pa. 118. 

[b] Historical development of 
party wall Ilegislation.—Vollmer’s 
App: Ole Pa. Llss 

62. Lederer y. Colonial Inv. Co., 
as Iowa 157, 106 NW 357, 8 AnnCas 


1328 [47 C.J.] 


rights by ordinanees.*? 


The constitutionality of 
such regulating statutes is sustainable only on the 
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strued.®® 


principles of the police power of the state,°* and that 


[§ 13] A. In General. 


gal sense of the term can be created only by virtue 
of a contract between the adjoining owners or by 
The common law creates no such 
The party wall status may also be acquired 
by prescription, but since a right so acquired pre- 
sumes an agreement or a grant thereof, even in such 
ease the right may be said to have been created by 


force of statute.®? 
right.°§ 


_ contract.®° 
Absence of obligation. 


63. See statutory provisions. 

[a] In Delaware no authority to 
adjudge questions of title between 
adjoining lot owners is conferred up- 
on city regulators by an act of as- 
sembly giving to them the power to 
regulate streets and party walls. Ni- 
vin v. Stevens, 5 Del. 272. 

{b] In the District of Columbia.— 
“Building regulations ... in respect 
of party walls rise neither to the 
dignity of statutes or ordinances. 
They are mere rules for the enforce- 
ment of existing rights, established, 
in this instance, by the order of 
President Washington, expressly au- 
thorized by the provisions of the 
original grant. The order of the 
President was necessary, in con- 
junction with the terms of the grant, 
to establish this, perpetual easement 
or servitude upon all of the lands em- 
braced within the original city. Be- 
ing contractual, no legislation was 
necessary either for the enforcement 
or the enlargement of the right.” 
Fowler v. Koehler, 43 App. 349, 355, 
AnnCasl1916E 1161. 

{c] In New York a building code 
section relating to party walls has 
been construed, under the Greater 
New York Charter, as having the 
same force and effect as a statute. 
Post v. Kerwin, 133 App. Div. 404, 
TEN MS Gu: 

[ad] In ‘Tennessee an ordinance, 
providing that notice of. an intended 
excavation shall be given to the own- 
er of the adjoining wall or structure 
and that the latter shall, after no- 
tice, secure his wall and make it 
safe to a certain depth below the curb 
line in front of his structure, does 
not apply to party walls, since such a 
rule would force an owner to im- 
prove the wall for the convenience of 
the other, and deny him recovery for 
injuries caused by the negligence of 
the other because he did not shield 
himself, and would result in confisca- 
tion. Carroll Blake Constr. Co. v. 
Boyle, 140 Tenn. 166, 203 SW 945. 

Powers and functions of municipal 
corporations generally see Constitu- 
tional Law § 357; Municipal Corpora- 
tions §§ 173-199, 357. 

64. Lederer v. Colonial Inv. Co., 
130 Iowa 157, 106 NW 357, 8 AnnCas 
317; Hoffstot v. Voight, 146 Pa, 632, 
23 A 351 [quot Giess v. Schadt, 14 Pa. 
Co. 177]; O’Malley v. De la Puente, 
72 Pa. Super. 102. 

“Party wall regulations . . are 
primarily designed to guard life and 
property, and the theory which sus- 
tains these laws as police statutes 
seems to be that in thickly populated 
cities there is a constant menace from 
fire, against which they serve as a 
common protection. ... If it be said 
the dangers from fire may be amply 
provided against in other ways, the 
answer is that, since the ordained 
method ... contributes to the com- 
mon economical management of ad- 


In the absence of agree- 
ment, or statutory provision imposing such -duty, 
there is no obligation upon the owners of adjoining 
lots in a city to unite in building a party wall on the 


V. CREATION OF RIGHT 
A “party wall” in the le- , dividing line.’° 
[§ 14] 


B. Statutory Provisions. 
authorize one of two adjoining owners, if the line 
between the properties is unoccupied, to build a wall 
standing equally on the land of each owner, which 
the other, whenever he so desires, may make a party 
wall by contributing. to the cost of its erection,‘* 
have been said to be merely declaratory of the com- 


[§§ 12-14 


equality is equity,®® and they should be strictly con- 


Statutes which 


mon law,’? and have been upheld as constitutional,*? 


joining properties, its validity, as a 
proper police measure, cannot be at- 
tacked successfully.” Jackman ov. 
Rosenbaum Co., 263 Pa. 158, 165, 173, 
106 A 238 [aff 260 U. S. 22, 43 SCt 
96 Eh. eds W071). 

Police power generally see Consti- 
tutional Law §§ 412-443. 

Constitutionality, of statutes per- 
mitting buildihg on adjoining land 
see infra § 14. 

65. Lederer v. Colonial Inv. Co., 
ay Iowa 157, 106 NW 357, 8 AnnCas 

66. Lederer v. Colonial Inv. Co., 
supra; Hoffstot v. Voight, 146. Pa: 
632, 23 A 351 [quot Giess v. Schadt, 
14> Pa. Cos 177)5 OMatley vi “De la 


‘Puente, 72 Pa. Super. 102. 


[a] Reason for rule.—‘Such regu- 
lation ... is an interference with 
the rights and enjoyment of prop- 
erty.” Hoffstot v. Voight, 146 Pa. 
632, 636, 23 A 351, 352. 

67. Whiting v. Gaylord, 66 Conn. 
337, 34 A 85,50 AmSR 87; Kiefer v. 
Dickson, 41 Ind. A. 543, 84 NE 523; 
Cartwright v. Adair, 27 Ind. A. 293, 
61 NE 240; Dunscomb v. Randolph, 
107 Tenn. 89, 64 SW 21, 89 AmSR 915; 
Pasco First M. E. Church v. Barr, 123 
Wash. 425, 212 P 546. 

[a] The sources of a party wall 
are three: ‘“‘An express or implied 
contract between the parties, pre- 
scription, which is a particular form 
of the implied contract, a statute or 
municipal by-law.” Dunscomb . v. 
Randolph, 107 Tenn. 89, 98, 64 SW 
21, 89 AmSR 915 [quot Bishop Non 
Contract L. art’ 915; Carroll Blake 
Constr. Co. v. Boyle, 140 Tenn. 166, 
203 SW 945]. 

Agreements between 
owners see infra § 15. 

Creation by statute see infra § 14. 

68. Simonds v. Shields, 72 Conn. 
141, 44 A 29; Fowler v. Koehler, 43 
App. (D. C.) 349, AnnCas1916E 1161; 
Smoot v. Heyl, 34 App. (D. C.) 480 
[afic2at, Urs) ol Sisco, oS Ctmos O,go ama 
ed. 621]; Fowler v. Saks, 18 D. C. 
STR ois, BRA 6495) Gist 7. .sHorn= 
brook, 2 W. Va. 340. 

“What we understand now by a 
party-wall had no existence at com- 
mon law, except by convention be- 
tween coterminous proprietors.”’ 
Fowler v. Saks, supra [quot with 
appr Fowler v. Koehler, supra; Smoot 
v. Heyl, supra]. 

Use or acquiescence in use see in- 
nihetey BI aly fe 


adjoining 


69. Prescription see infra § 18. 
70. Sherred v. Cisco, 6 N. Y. Super. 
480; Richards v. Rose, 9 Exch. 218, 


156 Reprint 93; Lewis v. Allison, 30 
Can, S.C. 173; Bernard yv..Pauzé; 16 
yn Super. 406 [aff 14 Que. Super. 


71. See statutory provisions. 

[a] A similar colonial statute ap- 
plicable only to the city of Boston 
has never been in force in the com- 
monwealth of Massachusetts. Wil- 


being a valid exercise of the police power,’* and not 
unconstitutional as authorizing the taking of private 
property for private use without compensation.’ 


~ 


ite v. Jewett, 139 Mass. 29, 29 NE 

Contribution to cost of erection 
generally see infra § 56 et seq. 
ie Zugenbuhler v. Gilliam, 3 lowa 

73. Heron v. Houston, 217 Pa. 1, 66 
A 108, 118 AmSR 898; and cases in- 
fra notes 74, 75. 

[a] Settled rule of property.— 
“This legislation has not only been 
acquiesced in and acted upon until 
it has become a settled rule of prop- 
erty, which it would be most dan- 
gerous to public interest to disturb, 
but its constitutionality has been re- 
cognized by judicial authority in un- 
mistakable terms.’’? Heron v. Hous- 
He 217 Pa. 1, 3, 66 A 108, 118 AmSR 

Constitutionality of regulating 
statutes generally see supra § 12. 

74. Percival v. Colonial Inv. Co., 
140 Iowa 275, 115 NW 941, 24 LRANS 
293; Swift v. Calnan, 102 Iowa 206, 
71 NW 233, 68 AmSR 443, 87 LRA 462; 
Hunt v. Ambruster,-17 N. J. Eq. 208 
[crit Traute v. White, 46 N. J. Eq. 
437, 19 A 196]; Jackman v. Rosen- 
baum Co., 263 Pa. 158, 106 A 238 [aff 
260 U. S. 22, 43 SCt 9, 67 L. ed. 107]: 
Heron v. Houston, 217 Pa. 1, 66 A 
108, 118 AmSR 898. 

Police power generally see Consti- 
tutional Law §§ 412-443. 

75. Fowler v. Koehler, 43 App. (D. 
C.) 349, AnnCas1916E 1161; Swift v. 
Calnan, 102 Iowa*206, 71 NW 233, 63. 
AmSR 443, 37 LRA 462; Hunt v. Am- 
bruster, 17 N. J. Eq. 208. Contra Wil- 
kins V. Jewett, 139 Mass. 29, 29 NE 
214 (holding that such a statute au- 
thorizes one to appropriate and use 
the property of another without his 
consent, and assumes to take pri- 
vate property: without due process of 
law and without compensation). 

[a]. Reasons for rule.—(1) “The 
land is not taken from the owner in 
any sense. It remains his, together 
with the wall constructed upon it. 
. .. The proprietor of the land thus 
burdened, in contemplation of law, 
receives an equivalent in the corre- 
sponding easement which he enjoys 
in the land of the adjoining proprie- 
tor: Huntty., sAunbruster saline er 
Eq. 208, 214. (2) “Titles to real es- 
tate are held subject to such legal 
conditions as may, from time to 
time, be established. They are sub- 
ject to such statutory and police reg- 
ulations as affect the safety and good 
order of society. 2. {They do not 
take] from the proprietor of the land 
anything except for benefits received.” 
Swift _v. Calnan, 102 Iowa 206, 213,. 
71 NW 233, 68 AmMSR 443, 37 LRA 462. 

[b] Criticism of rule.—‘‘Where 
my neighbor takes exclusive posses- 
sion and occupation of my land by 
covering it with a solid wall of ma- 
sonry, many feet high, he ‘takes’ it 
from me in the most thorough and 
effective manner, although the legal 


For later casos, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 14-15] 


They must be strictly construed,*® since they con- 
template the taking and permanent occupation of a 
portion of the land of the servient estate."* 
constitutionality of such a statute has also been up- 
held as embodying long established custom.7§ 
statute which »rovides that, where 
wholly on the land of one of two adjoining owners, 
the other may make it a party wall by paying to 
the owner half the cost or value of the wall or of 
the part used and half the value of the land on 
which it stands,*? has been held not to apply to a 


wooden wall.’°® 


[§ 15] C. Agreement of Adjoining Owners.*! 
Owners of adjoining lands may by agreement con- 


title remains in me. I do not under- 
stand that the legal title is at all 
involved in an unlawful ‘taking’ of 
Jand, but that it is a question rather 
of practical dominion over, and the 
right to use it at the owner’s free 
will and pleasure, so that he do not 
injure his neighbor or the public. 
When and so far as the owner 1S 
prevented from exercising such do- 
minion over his land, it is ‘taken’ 
from him. Nor do I understand such 
taking can be authorized by any 
supposed benefit to result to the own- 
er. Especially is this true, in the 
ease of a party-wall, where the real- 
ization of the supposed benefit de- 
pends entirely upon the manner in 
which the owner to be benefited may 
desire to enjoy his lot. If he shall 
never desire to build on that part of 
his lot, a party-wall will never be of 
any benefit to him; or even if he 
shall desire to build up to his line, 
the party-wall may be entirely un- 
suited in thickness and material for 
the structure he proposes to erect, 
and -so be a positive injury rather 
than a benefit to him. There is a 
clear distinction and no necessary 
connection between legislative regu- 
lation of the size and character of 
the ‘walls of buildings in crowded 
cities, and legislative authority to 
one man to build a wall on his neigh- 
bor’s land with the view of conferring 
a benefit upon him. The former is 
justifiable and proper as a police regu- 
lation, to prevent the spread of fire, 
and to guard against the danger of 
falling buildings, and that, I un- 
derstand, the history of the legisla- 
tion in regard to party-walls shows 
to be its origin.” Traute v. White, 
46 N. J. Eq. 437, 440, 19 A 196. 

Due process of law see Constitu- 
tional Law §§ 956-1099. 

76. Smoot v. Heyl, 34 App. (D. C.) 
ASOr att 221.0. Si. o013, 33. SCtl336, 
57 L. ed. 621]; Jamison v. Duncan, 12 
La. Ann. 785; Jackman v. Rosenbaum 
Gore26s. Pal 158," 106) A 238° [afi 260 
WES i226 45 SCE, OF 6U I. -edeelo7: 
Heron v. Houston, 217 Pa. 1, 66 A 
108, 118 AmSR 898. 

[a] Reason for rule.—‘“It must 
be admitted that... [such statutes] 
are to a certain extent an inter- 
ference with that exclusive enjoy- 
ment ordinarily incident to owner- 
ship of land.’’ Heron y. Houston, 217 
Pa, 1, 3, 66 A 108, 118 -AmSR 1898. 

77. Smoot v. Heyl, 34 App. (D. C.) 
480 [aff 227 U. S. 518, 33 SCt 336, 57 
L. ed. 621]; Lavergne vy. Lacoste, 26 
La. Ann. 507. 

78, Jackman v. Rosenbaum Co., 
2600 UES. 22), 8l, 43 Set) 9 67°. ‘ed: 
LOW afi 2638" Ba. 158) -106°+A. 238]; 
Heron v. Houston, 217 Pa. 1, 66 A 
108, 118 AmSR 898. 

“If, from what we may call time 
immemorial, it has been the under- 
standing that the burden exists, the 
Jland owner does not have the right 
to that part of his land except as 
so qualified and the statute that em- 
bodies that understanding does not 
need to invoke the police power.” 
Jackman v. Rosenbaum Co., supra. 

79. See statutory provisions. 


[47 C. J.—84] 
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The 
A 


a wall is built 


[47 C.J.] 1829: 


tract for the erection of a party wall standing part- 
ly, usually equally, on the land of each, or wholly 
on the land of one,*? the most common arrangement 
being that one owner shall build the wall and that 
the other shall be entitled to rights in it as a party 
wall upon contributing to the cost of erection;**® or 
the parties may agree that a dividing wall already 
standing shall become a party wall.*+ 
ment may be express or implied, or, as 1t has been 
otherwise put, actual or presumed.*® 
agreement for the erection of a wall by one adjoin- 


The agree- 
Where the 


ing landowner and the use thereof by the other does 


Contribution to cost of erection 
generally see infra § 56 et seq. 


80. Bryant v. Sholars, 104 La. 786, 
29 S 350. ‘ 
81. Building and Construction 


Contracts 9 C. J. p 688. 

Frauds, Statute of §§ 154, 433. 

Specific Performance [36 Cyc 581] 

82. See cases infra this note; and 
notes 83-87. 

[a] Determination of rights of 
parties.—When a party wall is 
created by contract, “the contracting 
terms, as judicially interpreted, de- 
termine the rights of the parties.” 
Bishop Non Contract L. art 916 [quot 
Dunscomb v. Randolph, 107 Tenn. 89, 
98,64 SW 21, 89 AmSR 915]. 

Rescission of party wall agree- 
ment see infra § 21. 

83. See cases infra this note. 

[a] Agreement to lease construed 
as party wall agreement.—An agree- 
ment between adjoining owners that 
if either desired to erect a build- 
ing the other would lease the right 
to place the center of the wall on the 
dividing line, the other to pay the 
reasonable value of any part of the 
wall used, was construed to be a 
party wall agreement and not an ex- 
ecutory contract for a future and 
indefinite lease, the word “lease” be- 
ing held to have been inadvertently 
used. Ellensburg Lodge No. 20 I. O. 
poate v. Collins, 68 Wash. 94, 122 P 

[b] EHasement and not fee granted. 
—The provision in a contract be- 
tween owners of adjoining lots, au- 
thorizing either to build a party wall 
on the line, the other one using it to 
pay half the costs, and providing that 
“the said parties hereby convey to 
each other ... such interest in the 
land covered, or to be covered by 
said party wall as may be necessary 
to carry out the terms of this agree- 
ment,’ does not convey a fee simple, 
but merely grants an easement. 
Scottish-American Mortg. Co. v. Rus- 
sell, 20 S. D. 42, 105 NW 607. 

[c] Agreement allowing the erec- 
tion of a cellar wall partly on each 
lot does not give the right to erect 
a party wall to the destruction of a 
stairway on one of the lots. Cor- 
pel v. Bickley, 85 Iowa 219, 52 NW 

{d] Municipal corporation cannot 
avoid its duty to erect a party wall 
on the ground that the contract with 
the adjoining owner did not mention 
a party wall, where the plans for 
the construction of a city hall by the 
city, which showed that the city was 
to build the wall, were approved by 
the electors. Ida Grove v. Ida Grove 
Paes Co., 146 Iowa 690, 125 NW 

{e] Failure to sign agreement.— 
The failure of one of the parties to 
sign a party wall agreement does 
not, if it is otherwise valid, affect the 
liability of the other party, where 
it obligates the former to do nothing 
but to allow the latter to use an up- 
ward extension in case the former de- 
cides so to build. Trulock yv. Parse, 
yeas 149, 103 SW 166, 11 LRANS 


not specify the nature or extent of any particular. 
use, no such nature or extent need be shown to con- 


Contribution to cost of erection 
see infra § 56 et seq. 

Wall wholly on land of one owner 
see supra § 3. : 

84. See cases infra this note. 

[a] In a dividing wall built at 
joint expense of adjoining landowners, 
but standing entirely on the land of 
one, the other ‘at least has an ease- 
ment appurtenant to his lot in the 
entire wall and the land upon which 
it rests, for the support of the build- 
ing upon his lot and for the support 
and maintenance of his interest in 
the wall.” Youmans v. Edenfield, 36 
Ga. A. 529, 137 SE 288 [cit Cyc]. 

[b] Amicable partition.— W here 
an owner builds two houses upon 
his land, with a common wall be- 
tween them, and conveys the houses 
to persons by.one deed as tenants in 
common, and they by amicable parti- 
tion divide the property, making 
the middle of the common wall their 
division line, such wall becomes a 
party wall. Duhme y. Jones, 8 Oh. 
Dec. (Reprint) 757, 9 CincLBul 293. 

Wall entirely on land of one made 
party wall by grant see supra § 8 text 
and note 29. 

85. Conn.—Whiting v. Gaylord, 66 
Conn. 337, 34 A 85, 50 AmSR 87. 

D. C.—Fowler v. Koehler, 43 App. 
349, AnnCas1916E 1161; Moore v. 
Shoemaker, 10 App. 6. 

Ind.—Kiefer v. Dickson, 41 Ind. A. 
543, 84 NE 523; Cartwright v. Adair,. 
27 Inds A: 293; 61, INE) 240: 

Ky.—Bright v. Bacon, 131 Ky. 848, 
116 SW 268, 20 LRANS 3886. 

Md.—Coggins v. Carey, 106 Md. 
204, 66 A 6738, 124 AmSR 468,10 
LRANS 1191; Dorsey v. Habersack, 
84 Md. 117, 35 A 96; Barry v. Edla- 
vitch, 84 Md. 95, 35 A 170, 33 LRA 
294; Brown v. Werner, 40 Md. 15. 

N. Y.—Brooks vy. Curtis, 4 Lans. 
283 [aff 50 N. ¥. 639, 10 AmR 545]. 

W. Va.—Gates v. Friedman, 83 W. 
Va. 710, 98 SE 892. 

[a] Well considered case.—Bright 
v. Bacon, 131 Ky. 848, 116 SW 268, 
20 LRANS 386. 

[b] Illustrations of implied agree- 
ment.—(1) Where the owner of a 
lot has notice of the construction of 
a party wall by the owner of the ad- 
joining lot, and stands by, and, with- 
out protest, permits the erection of 
the wall to proceed to completion, the 
law will imply an agreement on his 
part to accept the benefits thus ten- 
dered. Fowler v. Koehler, 43 App. 
(D. C.) 349, AnnCasi916H 1161. (2) 
Where a wall has stood equally on 
two lots and had been uSed ‘for time 
out of mind,” it must, from necessity, 
be presumed to have been constructed 
by agreement, and the rights of the 
parties depend on the implied agree- 
ment, and not on prescription. Bright 
v. Bacon, 131 Ky. 848, 852, 116 Sw 
268, 20 LRANS 386. 

[c] Not creating easement.— 
Schafer v. Baker, 16 App. (D. GC.) 213; 
Ringgold Lodge vy. DeKalb Lodge, 
157 Ky. 208, 162 SW 1111. 

[d] No implied reservation of 
easement.—Cherry v. Brizzolara, 89 
Ark. 309, 116 SW 668, 21 LRANS 508; 
Runge vy. Koch, 156 App. Diy. 217, 
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stitute the wall a party wall.®® 


an agreement to erect a wall.*? 
Modification of agreement. 


parties to a modification of it.*§ 


[§ 161 D. Grant of Easement or License To Use.*® 
A grant by the owner of a wall abutting on the land 
of another of a right to use the wall in the support 
or erection of a building has been held to be an ease- 
ment®® which can be created only by a writing®? 
or by prescription which presupposes a grant.°? 
the other hand it has been held that the right to use 
another’s wall under such circumstances is regarded 
as a mere license,®* and a grant of the privilege need 
not be in writing;°* and an executed license of this 


nature has been held irrevocable.?® 


[§ 171 E. Use or Acquiescence in Use. 
eeptance of a dividing wall by an adjoining land- 
‘owner by the use thereof for purposes of his build- 


141 NYS 282. 

86. Cino Theatre Co. v. B/G Sand- 
wich Shops, 24 F. (2d) 31 (the use 
of the wall for lateral and subjacent 
support to the wall of a new build- 
ing constitutes the old wall a party 


wall) 

87. Money v. Peavy, 70 Miss. 260, 
12 S 334. 

88. Maupai v. Jackson, 139 App. 


Div. 524, 124 NYS 220 [aff 64 Misc. 
407, 118 NYS 513]. 

89. Construction generally see in- 
fra § 24 et seq. 
. 90 Evans v. Pettus, 112 Ark. 572, 
166 SW 955, 957 [cit Cye]; Walker 
v. Shackelford, 49 Ark. 503, 5 SW 
‘$87, 4 AmSR 61; Scottish-American 
Mortg. Co. v. Russell, 20 S. D. 42, 104 
NW 607. 

Easements generally see 19 C. J. 
p 856. 

91. Walker v. Shackelford, 49 Ark. 
503, 5 SW 887, 4 AmSR 61. 

Necessity of writing see Frauds, 
‘Statute of § 154. 

92. Walker v. Shackelford, 49 Ark. 
503, 5 SW 887, 4 AmSR 61. 

Prescription generally see infra § 


93. Russell v. Hubbard, 59 Ill. 335; 
Wickersham v. Orr, 9 Iowa 253, 74 
AmD 348; McLarney v. Pettigrew, 
Smith CNG TY* Lik: 

94, “McLarney v. Pettigrew, supra. 
See Russell v. Hubbard, 59 Ill. 335 


[lim Kamphouse y. Gaffner, 73 1. 
453, 46... 
95. Russell v. Hubbard, 59 Ill. 335; 


Wickersham y. Orr, 
AmD 348. 

Irrevocability of executed license 
see Licenses § 195. 

96. Escondido Bank v. Thomas, 5 
‘Cal. Unrep. Cas. 94, 41 P 462; Fowler 
v. Koehler, 43 App. (OR Oss) 349, Ann 
Cas1916E 1161; Zeininger v. Schnitz- 
ler, 48 Kan. 63, 28 P 1007, 48 Kan. 
66, 29 P 694; Burns v. Briede, 2 La. 
A. (Orleans) 410, 
os from use see supra § 


§ 15. 
89 Ark. 
21 LRANS 508; 


9 Iowa 253, 74 


Implied agreement see supra 

97. Cherry v. Brizzolara, 
309, 116 SW 668, 
Lukens y. Lasher, 202 Pa, 327, 51 A 
887. See Munter vy. Kobre, 107 Misc. 
261, 177 NYS 393 (holding that a use 
of an adjoining wall for support un- 
der an implied license creates no 
easement to have beams supported 
‘by the wall). 

[a] Right to use wall until bona 
fide change of condition.—In a suit 
to reform a deed, or, in the alter- 
native, for a decree entitling plain- 
tiff to the use of a division wall, 
which wall was used to support both 
‘buildings when defendant purchased 
from plaintiff the lot on which the 
wall stood, defendant having for five 
years acquiesced in such use, and 


A grant of the priv- 
ilege of using a wall “which may be erected” is not 


Mortegagees of land 
affected by a party wall agreement are necessary 
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ing,°® or his acquiescence in the erection or use 
thereof by the other adjoining owner,®? may estop 
him from denying that the wall is a party wall. 
quiescence in the building of an added portion on top 
of an old party wall has likewise been held to estop 


Ac- 


the adjoining owner from disputing the right of the 


On 


party building the addition to use and maintain it 
as a party wall.°8 But a party whose wall is built 
upon with his knowledge and without protest from 
him is not so estopped, where the party building 
upon the wall does so with knowledge that he has 
no right to do so.?® - 

[§ 18] F. Prescription'—1. In General. 
a wall between adjoining buildings has, during at 
least the prescriptive period, usually twenty years,” 
been continuously. and uninterruptedly*® used as a 


Where 


party wall by the respective ownérs, such wall be- 


The ac- 


immediately before the institution of 
plaintiff’s suit having agreed to lease 
to plaintiff the use of the wall for a 
dollar a year, it was held that plain- 
tiff was entitled to continue the use 
of the wall yrtilxdefendant should 
elect in good faith to destroy or make 
substantial alterations in it. Cherry 
v. Brizzolara, 89 Ark. 309, 116 SW 
668, 21 LRANS 508. 

[b] A municipality erecting a city 
hall without any contract for a party 
wall may through its proper officers 
consent to the use of a wall as a 
party wall by the adjacent owner. 
Ida Grove v. Ida Grove Armory Co., 
146 Iowa 690, 125 NW 866. 

[ec] Rule held not applicable to a 
wall entirely on the premises of one 
party, which wall is used by the 
other for the partial support of the 
roof of his building, the failure of 
the owner of the land on which the 
wall stands to seek to alter the sit- 
uation amounting at most to a mere 
sufferance. Lafayette Forwarding 
Co., Inc. v. Rothbart Garage Opera- 
tors, Inc., 205 App. Div. 624, 200 NYS 
184. 

98. Brooks v. Curtis, 4 Lans. 283 
afi 50°N- 7.639, 10VAmiR 545). 

Increase in height generally see in- 
fra § 45. 

99. Bright v. Allan, 203 Pa. 394, 
53 A 251, 983 AmSR 769 [cit with ap- 
proval Bright v. Morgan, 218 Pa. 

178, 67 A 58, 11 AnnCas 626]. 

1. Cross references: 

Creation of easement by prescription 

generally see Easements §§ 17-88. 
Easement by prescription as appurte- 

nant t° estate see infra § 74 note 

ri Moll gical [x 
Prescription generally see Prescrip- 

tion [31 Cyc 1165]. 

Presumption from use see supra § 10. 

2. See Easements §§ 17-88. See 
a Adverse Possession §§ 63, 192- 

3. See Easements §§ 36-48. 

4 Ark.—Miller vy. Farmers’ Bank, 
ete., Co., 104 Ark. 99, 148 SW 513. 

Conn.—Whiting v. Gaylord, 66 
Conn. 337,34 A.85, 50 AmSR. 87. 

Del.—O’Daniel v. Wilmington Bak- 
ers’ Union, 9 Del. 488. 

Ga.—Youmans v. Edenfield, 36 Ga. 
A. 529, 13% SE 288. 

Ill.—Maremont v. Ovenu, 329 Ill. 
374, 160 NE 572; Rudolph Wurlitzer 
oe v. State Bank, 290 Ill. 72, 124 NE 

Ind.—Kiefer v. Dickson, 41 Ind. A. 
543, 84 NE 523; Briggs v. Klosse, 5 
noe A. 129, 31 NE 208, 51- AmSR 

oo. 

Ky.—Mann v. Reigler, 111 SW 300, 
33 KyL 774, 18 LRANS 181. 

Md.—Putzel v. Drovers’, ete., Nat. 
Bank, 78 Md. 349, 28 A 276, 44 AmSR 
298, 22 LRA 6382; Dowling v. Hen- 
nings, 20 Md. 179, 83 AmD 5465. 


comes a “party wall” within the Yegal meaning of 
the term, or at least, a right or easement arises to 
use it as such,* even though the wal] stands wholly 


Mass.—Fleming v. Cohen, 186 Mass. 
323, 71 NE 563, 104 AmSR 572. 

Mich.—Weadock v. Champe, 160 
NW 564. : 

Miss.—Lexington Lodge vy. Beal, 94 
Miss. 521, 49 S 833. 

N. Y.— Browning v. Goldenberg, 71 
App. Div. 616, 76 NYS 1010 [aff 36 
Misc. 438, 73 NYS 759]. 

Pa.—Thompson vy. De Long, 267 Pa. 
212, 110 A 251, 9 ALR 1326; West- 
ern Nat. Bank’s App., 102 Pa. 171; - 
Mayer’s App., 73 Pa. 164;. Yoder v. 
Trainer, 7 Pa. Dist. & Co. 543. 

Philippine.—Case v. Tuason, 14 
Philippine 521. 

Tenn.—Carroll Blake Constr. Co. v. 
Boyle, 140 Tenn. 166, 203 SW 945. 

Tex.—Wichita Falls First Nat. 
pe v. Zundelowitz, (Civ. A.) 168 

W. Va.—List v. Hornbrook, 2 W. 
Va. 340. 

And see cases infra note 5. 

“We think the law is well set- 
tled that, where an division wall be- 
tween two buildings has for a period 
larger than that of the statute of 
limitations been used for the sup- 
port of both buildings, it becomes 
in effect a party wall, whether it 
was originally constructed as ‘such 
or not, and without any express 
agreement between the owners of the 
buildings, and that one who pur- 
chases such a building takes it sub- 
ject to such party wall right.’ Wea- 


dock v. Champe, (Mich.) 160 NW 
564, 568. 
[a] Reason for rule.—‘‘Under 


these circumstances the law considers 
that he had a prescriptive title to 
the use of it in the manner in which 
he had enjoyed it. It is conducive to 
the peace of society that claims of 
right which for a long time have 
been acquiesced in and regarded as 
settled should be protected by the 
law, and the space of twenty years” 
has been adopted as the period for 
ripening claims of this description 
into titles.” Putzel v. Drovers’, ete., 
Nat. Bank, 78 Md. 349, 360, 28 A 276, 
44 AmSR 298, 22 LRA 632 

[b] Use under reservation in deed. 
—Where a deed to a strip of land 
reserved to the grantor the right to 
connect his building on the land re- 
tained with the building erected by 
grantee, and requinéd that openings 
be left in the wall and that grantor 
have a right of entrance to his build- 
ing through the grantee’s building, 
and the wall was’ so used for fifty 
years, it is regarded as a party wall. 
Lexington Lodge v. Beal, 94 Miss. 521, 
49 S 833. 

[c] Prescriptive right to entire 
will does not arise where the posses- 
sion is only of a building inclosed 
on one side by the wall, such pos- 
session not giving possession of the 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a ae 
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§§ 18-20] 


on the land of one of the adjoining owners.®> The 
user must be adverse and not permissive,® and open 
and notorious.* The basis of the creation of the 
right by prescription is the presumption of a grant 
and its loss.§ 

Land on which party wall stands. Where there 
is a statute authorizing one who is about to build 
contiguous to his neighbor’s lot to rest half his wall 
upon such neighbor’s land,® one who erects a build- 
ing so that its outer wall stands almost entirely up- 
on a neighbor’s land can acquire by prescription ti- 
tle to only one half of the land on which the wall 
stands.1° Mere physical occupancy of adjoining 
land by part of the wall through mistake as to the 
loeation of the boundary line will not start the pre- 
seriptive period running as to the land;'! nor is ad- 
verse possession of land on which a party wall stands 
shown by the placing of windows therein, where 
there is an agreement giving the right to use the 
wall.1? The grantee of a lot and of a building there- 
on, the wall of which encroaches on the adjoining 
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lot, does not acquire by adverse possession title to 
the part encroached upon, although the wall existed 
twenty years before its use as a party wall by the 
adjoining landowner.*? 

[§ 19] 2. Limitation of User.14 A wall in which 
a prescriptive right has been acquired may be said 
not to be strictly a party wall, since the holder of 
the prescriptive right is limited to the user made of 
the wall during the prescriptive period, in the ab- 
sence of a grant of an extended easement,'® while 
if the wall were a strict party wall he would have 
an equal right to use the entire wall.*® 

[§ 20] G. Conveyance by Common Owner of Ad- 
joining Lots.17 Where the owner of buildings stand- 
ing on adjoining lots, having a common wall forming 
a ‘part of each building, conveys such lots to dif- 
ferent persons, each acquires title to one half the 
wall and an easement for its support as a party wall 
in the other half, although the conveyances are 
silent as to the rights of the parties in the wall.t® 
The fact that the wall stands wholly on one of the 


entire party wall. Miller v. Farm- 
ers’ Bank, etc., Co., 104 Ark. 99, 148 
Sw. 513. 

5. Ky.—Bright v. Bacon, 131 Ky. 
848, 116 SW 268, 20 LRANS 386; 
Mann v. Reigler, 111 SW 300, 33 KyL 
774, 18 LRANS 131; Welford v. Ger- 
ard, 108 Ky. 322, 56 SW 416, 22 KyL 


Md.—Barry v. Edlavitch, 84 Md. 
95, 35 A 170, 38 LRA 294; Brown v. 
Werner, 40 Md. 15. 

Mass.—McLaughlin v. Cecconi, 141 
Mass. uke 5 NE 261 

N. Y.—Pearsall_ v. Westcott, 30 
App. Div. 99, 51 NYS 663. 

Pa. —Bright v. Morgan, 218 Pa 
178, 67 A 58, 11 AnnCas 626; Mc- 
Vey v. Durkin, 136 Pa. 418, 20 A 541. 

6. Whiting v. Gaylord, 66 Conn. 
337, 34 A 85, 50 AmSR 87; Youmans 
v. Edenfield, 36 Ga. A. 529, 137 SE 
288; Barry v. Edlavitch, 84 Md. 95, 
so Ay 170) “33 RA (294° Spero. xv. 
Shultz, 14 App. Div. 423, 43 NYS 1016 
{aff 160 N. Y. 660 mem, 55 NE 1101 
mem]. 

[a] Mere use of a wall to support 
beams during the statutory period is 
not such adverse possession as to 
create an easement by prescription. 
Spero v. Shultz, 14 App. Div. 423, 43 
NYS 1016 [aff 160 N. Y. 660 mem, 55 
NE 1101 mem]. 

[b] Possession held not adverse.— 
Youmans v. Edenfield, 36 Ga. A. 529, 
137 SE 288 [cit Cyc]. 

Adverse possession generally see 
Adverse Possession 2 C. J. p 87. 

Adverse user generally see Ease- 
ments §§ 49-58. 

7. Harrison v. Union Nat. Bank, 
13 Pa. Super. 274 [aff 22 Pa. Co. 562]. 
See Easements § 33. 

8. See Easements § 18. But see 
Bright ve Bacon, 131. Ky. .848,.860 
116 SW 268, 20 LRANS 386 (where it 
was said: “It is sometimes said that 
this [the prescriptive right to use 
a wall asa party wall] is because the 
law presumes the execution of a grant 
and its loss from the lapse of time. 
But this ancient fiction is not now 
needed to support the prescription 
under the modern statutes of limita- 
tion, which are not only statutes of 
repose, but operate so as to create 
right where none existed before. It 
is now the continued adverse use 
that creates the right of easement, 
not the fictitious lost grant’’). 

9. See infra § 27. 

10. Crapo v. Cameron, 
447, 16 NW 523. 

11. Mathis v. Strunk, 73 Kan. 595, 
83 P 590. oe also Adverse Posses- 
sion §§ 242-24 

12. Rudolph “Wurlitzer Co. v} State 
Bank, 290 Ill. 72, 124 NE 844. 

Windows in wall see infra § 33. 

13. Maremont v. Ovenu, 329 III. 
374, 160 NH'572. 
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14. Extent of easement by pre- 
Hitter! generally see Easements § 

15. Ga.—Levinson v. Goode, 164 
Ga. 361, 138 SE 583. 

Ill.—Wert v. John R. Thompson 
Co., 234 Ill. A. 458. 

Ind.—Briggs v. Klosse, 5 Ind. A. 
129, 31 NE 208, 51 AmSR 238. 

Ky. —Bright vy. Bacon, 131 Ky. 848, 
116 SW 268, 20 LRANS 386; Mann 
v. Reigler, 111 SW 300, 33 KyL 774, 
18 LRANS 131; Welford v. Gerard, 
108 Ky. 322, 56 SW 416, 22 KyL 203. 

Md.—Barry v. Edlavitch, 84 Md. 
95, 35 A 170, 33. LRA’ 294; Putzel v. 
Drovers’, ete., Nat. Bank, 78 Md. 349, 
28 A 276, 44 AmSR 298, 22 LRA 632. 

Mass.—Fleming v. Cohen, 186 Mass. 
323, 71 NE 563, 104 AmSR 572. 

N. Y.—Brooks v. Curtis, 50 N. Y. 
639, 10 AmR 545 [aff 4 Lans. 283]; 
Pearsall v. Westcott, 30 App. Div. 
99, 51 NYS) 668. 

Pa.—Brown, etc., Co. v. Johnson, 
251 Pa. 378, 96 A 823; Bright v. Mor- 
gan, 218 Pa. 178, 67 A 58, 11 AnnCas 
626; Bright v. Allen, 203 Pa. 394, 
53 A 251, 93 AmSR 769. 

N. B.—McGaffigan v. Willett Fruit 
Co., 4 N. B. Eq. 353, 9 HastLR 448. 

Ont.—James v. Clement, 13 Ont. 
115. 

“A party wall that becomes such 
by prescription gives to the adjoin- 
ing owners only such rights and 
easements therein as they have pos- 
sessed and exercised. It does not 
make the wall a party wall within 
the full meaning of that term.” Mol- 
lenhauer v. Wolfe, 118 Misc. 390, 392, 
193 NYS 348 [aff 207 App. Div. 869 
mem, 201 NYS 926 mem]. 

[a] Beasons for rule.—(1) “So 
when an easement in another man’s 
wall has been obtained by long use, 
which is to say, by prescription, it 
does not make the wall a party wall, 
except to the extent that the use of 
the encroacher has become a right; 
and, as nothing ought to be presumed 
in favor of a wrongdoer, it will not 
be presumed that because the own- 
er suffered a trespasser to use the 
former’s wall for say 15 years for a 
particular purpose he thereby as- 
sented to its further use for all pur- 
poses.” Bright v. Bacon, 131 Ky. 848, 
860, 116 SW 268, 20 LRANS 386. (2) 
“The Bank [the adjoining owner] re- 
tained all its rights in the division 
wall which are not inconsistent with 
the enjoyment of the easement. It 
was bound to permit it to be used as 
a support for... [the other owner’s] 
house in the accustomed manner; but 
this is the limit of its obligation.” 
Putzel v. Drovers’, etc., Nat. Bank, 
78 Md. 349, 360, 28 A 276, 44 AmSR 
298, 22 LRA 632. 

[b] No easement in upward ex- 
tension.—(1) One who has an ease- 


ment by prescription for the support 
of his building by a wall belonging 
to the adjoining owner has no ease- 
ment for support for an additional 
story of his building in a new portion 
erected on top of the old wall by the 
owner thereof. Levinson v. Goode, 
164 Ga. 361; 138 SH 583. (2) Nor 
can such an owner of a prescriptive 
right complain of the increase in the 
height of the wall and the placing of 
windows in the added part. Barry 
v. Edlavitch, 84 Md. 95, 35 A 170, 33 
LRA 294. (3) Windows in party 
wall see infra § 33. 

[c] No easement in longitudinal 
extension.— Under such circumstances 
the dominant owner has no right to 
use in the erection of an addition to 
his building a longitudinal extension 
of the wall built by the servient own- 
er. Brown, etc., Co. v." Johnson, 251 
Pa. 378, 96 A’ $23. 

[ad] No easement of support for a 
new and larger building than the one 
for the support of which the pre- 
scriptive right was acquired. Wel- 
ford v. Gerard, 108 Ky. 322, 56 SW 
416, 22 KyL 203. 

[e] Injunction will be granted re- 
straining any greater user than that 
to which the prescriptive right has 
been acquired. McLaughlin v. Cec- 
coni, 141 Mass. 252, 5 NE 261; Brown, 
etc., Conwy. Johnson, 251 Pa. 378, 96 
A 823; Bright v. Morgan, 218 Pa. ‘178, 
67 A 58, 11 AnnCas. 626. 

Extent of easement by prescrip- 
tion generally see Easements § 201. 

16. See infra § 29. 

17. Easements by implication gen- 
erally see Hasements §§ 102-139. 

18. Cal.—Nippert v. Warneke, 128 
Cal. '"d00,- 61*P 96, 220; 

e ies Bartley v. Spaulding, 21 D. 

Ga.—Montgomery v. Masonic Hall, 
70 Ga. 38. 
egy Bee v. Plamondon, 75 Ill. 

Ind.— Briggs v. Klosse, 5:°Ind. A. 
129, 31 NE 208, 51 AmSR 2388, 

La.—Burns v. Briede, 2 La. A. (Or- 
leans) 410. 

Mass.—Allen v. Evans, 161 Mass. 
485, 37 NE 571; Carlton v. Blake, 152 
Mass. 176325, NE 83, 23 AmSR 818; 
Everett v. Edwards, 149 Mass. 588, 22 
NE 52, 14 AmSR 462, 5 LRA 110. 

N. Y.—Partridge v. Gilbert, 15 N. 
Y. 601, 69 AmD 632; Heartt v. Kru- 
ger, 56 N. Y. Super. 382, 5 NYS 192 
[aft LIANE Yor S86se24 <Nine Sale eem 
AmSR 829, 9 LRA 1351]; Webster ey 
Stevens, 13 N. Y. Super. 553. But see 
Sloat v. McDougal, 9 NYS 631 (hold- 
ing that, where the vendor of a lot, 
carved out of a larger lot owned by 
him, conveyed by metes and bounds 
in such a way as to include a strip 
fourteen inches wide occupied by 
the foundation of his house on the 
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lots conveyed has been held not to prevent the ease- 
ment from arising in favor of the grantee of the 
In the event that one of the lots is re- 
tained by the common owner, the same rights sub- 
sist between the grantor and the grantee.”° 


other lot? 


portion of the lot retained, without 
any express reservation of an. ease- 
ment for the support of such wall, 
no Such easement could be subse- 
quently asserted against the vendee 
of the lot carved out by the grantee of 
the remaining portion, since there was 
no implied reservation in favor of the 
grantor after the first grant). 

Oh.—Duhme v. Jones, 8 Oh. Dec. 
(Reprint) 757, 9 CincLBul 293 (re- 
cognizing rule). 

Pa.—Norris v. Adams, 2 Miles 337; 
Oat v. Middleton, 2 Miles 247; Fin- 
ley v. Stuebing, 38 LegInt 386; Doyle 
v. Ritter, 6 Phila. 577. See Heron v. 
Houston, 217 Pa. 4, 66 A 109 (where 
the owner of two lots executed deeds 
for the same to two separate parties. 
‘One deed provided that, if the build- 
ing erected on the lot was over twen- 
ty-five feet in width and extended 
over the line of the other lot, the wall 
so extending over such line should be 
held a party wall, so that the gran- 
tee in the deed should not be com- 
pelled to take it down ‘“‘past his own 
pleasure.” The deed to the second 
lot provided that, if the building 
erected on the adjoining lot should 
extend over the line of the lot and on 
to the lot conveyed by the second 
deed, the wall should be held to be a 
party wall between the lot conveyed 
by such second deed and that of the 
adjoining landowner, so that such 
landowner should not be compelled 
to take down such wall ‘past his 
own pleasure.” It was held not to 
constitute an agreement between the 
respective vendees and their suc- 
cessors in title that the wall then 
existing should remain a party wall, 
not to be taken down except at the 
pleasure of the grantee of the first 
lot or those claiming under him). 

Va.—Schwalm v. Beardsley, 106 
Va. 407, 56 SE 135. 

W. Va.—Gates v. Friedman, 83 W. 
Ware 110,198 Sir 892: 

Eng.—Russell v. Watts, 25 Ch. D. 


oo. 

Que.—Verret v. Bilodeau, 63 Que. 
Super. 356. 

See Smith v. Martin, 4 KyL 442, 


11 Ky. Op. 818 (holding that where 
two houses were built by the same 
person at different times, and the 
wall of the house first built was used 
to support the house afterward built, 
the allotment of the house first built 
and the ground on which it stood to 
one of the heirs of the original own- 
er passed the title to the entire wall, 
giving to the heir to whom the other 
house was allotted only a right to 
the use of the wall as a support for 
his house, and that the fact that the 
second house was built a story high- 
er than the first, and that the upper 
story was made to rest on and ex- 
tend over the wall of the first house, 
did not change the location of the 


original’ division line or affect the 
title of the wall originally con- 
structed). 

[a] Rule applied.— W here the 


owner of two adjoining lots erects a 
building on one of them having a 
wall standing equally on both lots, a 
subsequent grant by him of the 
vacant lot conveys to the grantee the 
right to use such wall without mak- 
ing further compensation to the build- 
er. Goldschmid v. Starring, 16 D. C. 
582. 

{b] Wall resting on arch.—Where 
a wall is built upon an arch, each 
grantee acquires half of the wall 
down to the crown of the arch, and 
also the right to the support of the 
wall afforded by the leg of the arch 
which, rests on the land of the other 
grantee. Partridge v. Gilbert, 15 N. 


PARTY WALLS 


These | the case may be.?* 
Y. 601, 69 AmD 632. 
[ec] * Priority of titles—Where 


several houses so built as to require 
mutual support are alienated by the 
common owner at different times, 
the grantees will enjoy the right to 
mutual support without regard to the 
question of the priority of their ti- 
tles. Bartley v. Spaulding, 21 D. C. 
47; Richards vy. Rose, 9 Exch. 218, 
156 Reprint 93. 

Lateral support generally see Ad- 
joining Landowners §8§ 29-75. 

19.) Henry vi, Koch; 80! / Key 1391, 
44 AmR 484, 4 KyL 282; Schaefer 
v. Blumenthal, 169 N. Y. 221, 62 NE 
175 (where the party wall for part 
of its length is entirely on one lot, 
that fact is a benefit, not an injury, 
to the grantee of the other lot, who is 
subjected to no risk of interference 
with his right during the continu- 
ance of the party wall). See Rogers 
v. Sinsheimer, 50 N. Y. 646 (holding 
further that the grantee of the other 
lot has also the right to occupy the 
space of two inches between the 
wall and the boundary of his lot). 

20. Ark.—Kahn.y.,Cherry, 131 Ark. 
49,198 SW 2665* ~~ 

D. C.—Priest v. Talbott, 16 App. 
422; Goldschmid v. Starring, 16 D. 
CMas8iZ- 

Ind.—Cartwright v. Adair, 27 Ind. 
A. 293, 61 NE 240. 

Mass.—Fleming v. Cohen, 186 Mass. 
323, 71 NE 563, 104 AmSR 572. 

Mich.—Weadock v. Champe, 160 
NW 564. 

N. Y.—Brooks v. Curtis, 50 N. Y. 
639, 10 AmR 545 [aff 4 Lans. 283]; 
Runge v. Koch, 156 App. Div. 217, 
141 NYS 282; Eno v. Del Vecchio, 11 
N. Y. Super. -53. 

Pa.—Giess v. Schadt, 14 Pa. Co. 177. 
See Sonnefeld v. Brennan, 17 Pa. Dist. 
267 (holding a wall not to be a party 
wall under such circumstances, with- 
out reservation of the right to com- 
pensation for the use of the wall). 

Va.—Schwalm y. Beardsley, 106 Va. 
40%, 56 SH) 135. 

Wis.—Duncan v. Rodecker, 90 Wis. 
1 6i2e NW be3e 

Can.—Lewis v. Allison, 30 Can. S. 
CALS. 

“Tt is the actual existence of the 
wall as a part of both houses, and 
not the reference to it as a monu- 
ment, from which the grant and re- 
servation are implied. ... And the 
principle is the same whether one 
of the lots is reserved by the orig- 
inal owner of both the lots, and who 
subsequently builds on the lot re- 
tained by him, or whether:both lots 
are conveyed by him after the erec- 
tion of the wall. The wall is in- 
tended for the mutual and common 
benefit for both houses when erected.” 
Priest v. Talbott, 16 App. (D. C.) 422, 


427. 
Easement only, not any part 


[a] 
of the land, passes to grantee. Dun- 
62 NW 


cou v. Rodecker, 90 Wis. 1, 
33. 

[b] Easement by implication.— 
Where a vendor sold and warranted 
part of a lot and appurtenances there- 
to, and the joists of a building there- 
on rested in the wall of a building 
on the part retained and sold later, 


the first purchaser was held to have 
an easement by implication in the 


wall. Kahn v. Cherry, 131 Ark. 49, 
198 SW 266. 
{c] Presumption of reservation of 


easement.—Where the owner of a 
building situated wholly on his own 
land conveys to an adjoining owner 
one half the land underlying one of 
the side walls of his building, while 
it is in course of construction, and 
thereafter completes it, it will be 


[§ 20 


results follow only in the absence of language in 
the instrument of conveyance indicating that the 
whole of such wall was to pass with the lot con- 
veyed, or to be reserved with the part retained, as 


The extent of the right when ex- 


presumed that it was the intention 
of the parties that such wall should 
constitute a party wall, although the 
grantor made no reservation in the 
deed of any easement or right of 
support from the wall, where it ap- 
pears that the purchaser utilized such 
wall in the construction of a build- 
ing on his land and he and the gran- 
tor so used it fora long time. Brooks 
v. Curtis, “4 Lans. 283°) [aff 50° Nw ¥-. 
639, 10 AmR 545]. See Moore v. 
Shoemaker, 10 App. (D. C.) 6 (where 


-two houses are built with a common 


partition wall, which is not a party 
wall, so that each house requires 
the mutual support of the other, and 
the owner parts ith one of the 
houses, the right ta such mutual sup- 
port is not thereby lost, the legal 
presumption being that the owner 
reserves to himself such right, and 
at the same time grants to the new 
owner an equal right). 

[d] There is no implied reserva- 
tion of an easement for the support 
of an encroaching wall on the land 
retained by the grantor, unless the 
encroachment is apparent, continu- 
ous, and absolutely necessary for the 
enjoyment of the premises retained. 
Runge v. Koch, 156 App. Div. 217, 
141 NYS, 282. 

[e] Where that part of the lot 
which contains the entire wall is 
conveyed without reservation of an 
easement in the wall or the property 
conveyed, no implied easement exists 
that entitles the grantor to use the 
wall to sustain his remaining prop- 
erty, there being no necessity there- 
for, since the grantor could construct 
a new wall on his own property. 
Cherry v. Brizzolara, 89 Ark. 309, 116 
SW 668, 21 LRANS 508. 

Implied reservation generally see 
Easements § 113. 

21. Ark.—Kahn vy. Cherry, 131 Ark. 
49, 198 SW 266. 


Gees C.—Schafer v. Baker, 16 App. 
gpill Price v. McConnell, 27 Il. 


Iowa.—Lederer v. Colonial Inv. Co., 
130 Iowa 157, 106 NW 357. 

Ky.—Smith v. Martin, 4 KyL 442, 
yen Opaesise 

Mass.—Fleming yy. Cohen, 186 Mass. 
323, 71 NE 563, 104 AmSR 572. 

N. Y.—Runge v. Koch, 156 App. 
Div. 217, 141 NYS 282; Sloat v. Mc- 
Dougal, 9 NYS 681. 

Que.—Duperrault v. Roy, 28 Que. 
Super. 519. 

[a] Tllustration.—Where the own- 
er of land upon one portion of which 
is a frame house conveys the other 
portion by a deed wherein the divid- 
ing line between the portion retain- 
ed and that conveyed is described as 
“northwestwardly with the front line 
of the frarme house,” etc., and in the 
same deed it is provided that ‘noth- 
ing shall be put up which will ob- 
struct the light from the front of the 
frame house,” the front wall of the 
house in question is not a party 
wall, the express restriction being 
conclusive that no part of the wall 
was intended to be conveyed for the 
benefit of the part sold. Schafer v. 
Baker, 16 App. (D. C.) 213. 

[b] Construction. of partition 
deed.—Where two, lodges jointly 
owned a lodge building and another 
building which a lessee of the lodges 
had erected adjoining it with a twelve 
foot space intervening between the 
third stories of the two buildings, a 
partition deed was held not to give 
defendant the right to extend its 
building across the twelve-foot inter- 
vening space by supporting such 
extension by means of the walls of 
plaintiff's building, since the wall 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 20-22] 


pressly reserved is to be determined by the terms of | the reservation.?? 
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VI. DURATION, TERMINATION, AND REVIVAL OF RIGHT?’ 


[§ 21] A. In General. 


nency.*° 


’ 


years’ omission to do so.?* 


eighteen years and then torn down 


ground.?® 
Rescission of agreement. 


stood entirely on plaintiff's property, 
and since defendant had no right to 
its use, or interest in it, except such 
as arose by implication of the con- 
veyances and the situation of ue 
buildings. Ringgold Lodge vw 

Kalb Lodge, 157 Kya 203) hoe sw 


petty 

22. Price v. McConnell, 27 Ill. 255. 

[a] Thus, where a deed contained 
a clause reciting “the owners on 
both sides to have mutual use of the 
present partition wall,” the reserva- 
tion of the right to use the wall was 
held to extend only to such use of 
the wall as was appropriated to that 
purpose at the time of the grant. 
Price v. McConnell, 27 Til. 255, 256. 

23. Termination and revival of 
lost date generally see Easements 
§§ 148-180. 

24. 

25. 
[rev on other grounds 261 Ill. 
104 NE 5, 51 LRANS 420]. 

f(a] Agreement construed.—The 
provision in a party wall agreement 
that the rights of the parties shall 
continue “so long as the wall shall 
stand” does not mean so long as any 
portion of the wall itself shall remain, 
but so long as the wall shall remain 
fit for use as a party wall, and there- 
fore it does not violate a provision in 
the agreement that ‘‘no perpetual 
right or easement shall be thereby ac- 
quired.” Odd Fellows’ Hall v. He- 
gele, 24 Or. 16, 32. P 67% 

[b] Right to use a strip of land 
as an incident to the use of a party 
wall is lost on the erection of a new 
building involving a different use. 
Wert v. John R. Thompson Co., 234 
Ill. A. 458. 

26. Kuh v. O’Reilly, 177 Ill. A. 271 
[rev on other grounds 261 Ill. 4387, 
104 NE 5, 51 LRANS 420]. 

[a] Thus a contract stipulating 
that the wall “shall be and remain a 
party wall” will not be construed as 
having been performed by the mere 
erection of a party wall in conform- 
ity therewith, and the parties to the 
agreement and their privies have no 
right to destroy its character as a 
party wall. Kuh vy. O’Reilly, 177 M1. 
A. 271, 276 [rev on other grounds 261 
Til. 487, 104 NE 5, 51 LRANS 420]. 

27. Frisbie v. Bigham Masonic 
Lodge No. 256, 133 Ky. 588, 118 SW 


See supra § 15. 
Kuh v. O’Reilly, 177 Til. A. AE 
3 


359; Beaver v. Nutter, 10 Phila. (Pa.) 
345; Roudet v. Bedell, 1 Phila. (Pa.) 
366. See Ribet v. Howard, 109 La. 


113, 33 S 103 (where a wall of a brick 
house rests partly on two city lots, 
as walls in common are usually con- 
structed, but there is no evidence as 
to when or by whom the house was 
built, or by whom the wall was paid 
for, it will not be assumed that the 
owner of the lot adjoining that on 


A party wall agreement?* 
with no limitations as to time”? implies perma- 
Where the right to use a wall as a party 
wall is perfected, it is not lost by any number of 
However, where the oc- 
eupants of adjoining lots, who erect a party wall for 
mutual support, are merely tenants for a term of 
years, the easement continues only during the term 
common to both, and does not constitute a charge 
upon the reversion, either against the reversioners or 
their grantees.** A wall used as a party wall for 
and replaced was 
held not to be temporary in character, although the 
building of which it was a part stood on leased 


A wall erected as a 
party wall by agreement loses its character as such 
when the parties agree to a rescission of the agree- 
ment, the consideration is returned, and the agree- 


ings.°+ 


ment destroyed.*° 

[§ 22] B. Destruction or Decay of Wall or Build- 
While the easement of support of adjoining 
buildings by the party wall exists as long as the wall 
continues to be sufficient for the purpose of support, 
and the respective buildings remain in a condition to 
need the support,®? the easement, in the absence of a 
contract providing for rebuilding the wall,?* ceases 
and the adjoining owners may assert their unquali- 
fied titles to their respective lands up to the division 
line, when for any reason the wall ceases to exist,** 
or is accidentally destroyed,®® or is destroyed after 
condemnation as dangerous,?® or has been made un- 
fit for its purposes by accident** or age,*® or has be- 


come so much decayed as to require rebuilding from 


which the house stands’ has forfeited 
his right to make such a wall in com- 
mon, or that the same is barred by 
prescription). 

[a] Suspension through unity of 
title—Where one landowner erected 
a wall partly on his own lot and part- 
ly on the lot adjoining, and then pur- 
chased the adjoining lot, and sold the 
first lot to defendant, defendant’s 
property was held to be burdened 
with an easement for the support of 
the party wall, the owner’s unity of 
title suspending, but not extinquish- 
ing, the easement. Beaver v. Nutter, 
10 Phila. (Pa.) 345. 

28. Webster v. Stevens, 12 N. Y. 
Super. 553. 

29. Younker v. McCutchen, 177 
Iowa 634, 159 NW 441, LRA1917B 949. 


80. "Pasco Hirst: Mo B.: Church’ v. 
Barr, 123 Wash. 425, 212 P 546. 
31. Rebuilding after accidental de- 


struction see infra § 42. 

32. Moore v. Shoemaker, 10 App. 
(D, C.) 6; Partridge v. Gilbert, 15 N. 
Y. 601, 69 AmD 632 [aff 10 N. Y. Su- 
per. 184]. 

33. Fewell v. Kinsella, (Tex. Civ. 
A.) 144 SW 1174. 

34. Fowler v. Koehler, 43 App. (D. 
C.) 349, AnnCas1916E 1161. See Bull 
Vv. Burton, 227 N. Y. 101, 107, 124 NE 
111 (“when the state of things which 


results in a contract for a particular. 


party wall ceases and the right to 
continue an obligation for a party 
wall as between the owners of the ad- 
joining property is not provided for 


by contract the easements’ termi- 
nate”). 
35. Me.—Bonney v. Greenwood, 96 


Me. 335, 52 A 786. 

Miss.—Hoffman vy. Kuhn, 57 Miss. 
746, 34 AmR 491. 

Nebr.—Bowhay v. Richards, 81 
Nebr. 764, 116 NW 677, 19 LRANS 883. 

N. Y.—Heartt v. Kruger, 121 N. Y. 
386, 24 NE 841, 18 AmSR 829, 9 LRA 
135 [aff 56 N. Y. Super. 382, 5°NYS 
192]; Schaefer v. Blumenthal, 51 App. 
Div. 517, 64 NYS 687 [rev on other 
grounds 169 N. Y. 221, 62 NH 175]; 
Sherred v. Cisco, 6 N. Y. Suver. 480 
{lim Campbell v. Mesier, 4 Johns. Ch. 
334, 8 AmD 570, 6 Johns. Ch. 21]; 
Wechsler v. Elbeco Realty Corp, 119 
Misc. 178, 196 NYS 190; Connelly v. 
Fish, 152 NYS 371. 

Utah.—Commercial Nat. Bank v. 
Eccles, 438 Utah 91, 134 P-614, 46 
LRANS 1021, AnnCas1916C 368. 

Wash.—Hawkes v. Hoffman, 56 
Wash. 120, 105 P 156, 24 LRANS 1038. 

[a] Effect of partial destruction.— 
(1) Where the buildings are de- 
stroyed, and the party wall, which is 
left substantially intact, is rebuilt, 
and both parties use it in the erec- 
tion of new buildings, the party wall 
agreement is not abrogated by the 


the foundation.*® 
accidentally destroyed, the easement ceases,*® even 
though a portion of the wall,*+ or the whole wall,*? 
is left standing. 


Similarly, when the buildings are 


In the agreement by which they 


partial destruction of the original 
wall, and both parties are bound by 
its terms. Morrison Dept. Store Co. 
v. Lewis, 96 W. Va. 277, 122 SH 747. 
(2) Where a party wall is built partly 
on the land of an adjoining owner, 
its partial destruction and weaken- 
ing by fire do not divest the builder 
of his interest in the land of such 
adjoining g@wner so as to render the 
latter the sole owner of that part 
of the wall standing on his land, and 
make him liable for its dangerous 
condition. Beidler v. King, 209 Il. 
302, 70 NE. 7638, 101 AmSR 246. But 
see infra § 23. 

36. Fewell v. Kinsella, (Tex. Civ. 
A.) 144 SW 1174. 

Condemnation of dangerous wall 
see infra § 41. 

37. Odd Fellows’ Hall Assoc. v. 
Hegele, -24° Or: 16, (32> P 679: 

38. Odd Fellows’ Hall Assoc. v. 
Hegele, supra. 

39. Partridge v. Gilbert, 15 N. Y. 
eat 69 AmD 632 [aff 10 N. Y. Super. 
Reason for rule.—‘“It must 
often happen that edifices 
of different dimensions, and an entire- 
ly different character, would be re- 
quired. And it might happen, too, 
that.the views of one of the propri- 
etors, as to the value and extent 
of the new buildings, would essen- 
tially differ from those of the other; 
and the division wall, which would 
suit one of them, would be inap- 
plicable to the objects of the other.’ 
Partridge v. Gilbert, 15 N. Y. 601, 
615, 69 AmD 632 [quot with appr 
Bowhay v. Richards, 81 Nebr. 764, 
768, 116 NW 677, 19 LRANS 883]. 

40. Bonney v. Greenwood, 96 Me. 
335, 52 A 786; Hoffman v. Kuhn, 57 
Miss. 746, 34 AmR 491; Heartt v. 
Kruger, 121 N. Y. 386, 24 NE 841, 18 
AmSR 829, 9 LRA 135 [dist Brondage 
Vv. Warner, 2° ET GN.) foe Part 
ridge v. Gilbert, 15 N. Y. 601, 69 AmD 
632; Sherred v. Cisco, 6 N. Y. Super. 
480 [lim Campbell v. Mesier, 4 Johns. 
Ch. 334, 8 AmD 570, 6 Johns. Ch. 21]; 
Duncan Vv. Rodecker, 90 “Wis! 1; 62 
NW 533. See Moore v. Shoemaker, 
10 App. (D. C.) 6 (where the text 
principle was held to apply to a wall 
which was not a party wall, but in 
which there existed a right to mu- 
tual lateral support for the benefit 
of the adjoining owners). But see 
infra § 23. 

Removal or destruction of servient 
Taek oak generally see Hasements § 


41. Bowhay v. Richards, 81 Nebr. 
764, 116 NW 677, 19 LRANS 883. 

42. Hoffman v. Kuhn, 57 Miss. 746, 
34 AmR 491; Ebert v. Mishler, 234 
Pa. 609, 83 A’ 596. But see Brondage 
v. Warner, 2 Hill (N. Y.) 145 (hold- 
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create the party wall status, the parties may agree 
that the easement shall cease upon the destruction 
of the wall,#* as well as that the right to use the land 
occupied by the wall shall likewise be lost by its de- 
struction.** If the wall, by reason of fire or other 
casualty, becomes useless to either owner, either may 
remove it.*® 

Abandonment. It has been held that one who, 
owning an easement in a wall which forms a side of 
his building, erects, after the destruction of the wall 
and building, a new building on a different founda- 
tion, thereby abandons and extinguishes the ease- 
ment.*° 


PARTY WALLS 


[§§ 22-26 


[§ 23] C. Revival.t7 There is some authority for 
the holding that an easement in a party wall be- 
tween adjoining buildings, although suspended by the 
destruction of the buildings by accidental cause,*® 
is revived by the reconstruction of the buildings, in- 
cluding the party wall, as they originally existed.*® 
In more general terms, it has been held that the 
easement of support afforded by a party wall is not 
limited to the building originally erected, but extends 
to and includes any new structure that may be 
erected and supported by the wall,°° especially by 
virtue of a contract between the parties to that ef- 
fect.°1 


VII. CONSTRUCTION 


[§ 24] A. Character of Wall and Manner of Con- 
struction—l. In General. While it is the duty of 
one erecting a party wall to make it of sufficient 
strength to support another building similar in size 
and character to the one of which it forms a part,°? 
and to construct it properly for the purpose for 
which it is intended,®* yet he is not bound to make 
the wall of sufficient size and strength for any build- 
ing which the adjoining proprietor may wish to 
eréct.°* 

[§ 25] 2. Statutory and Municipal Provisions.*5 — 
Provisions of statutes and ordinances enacted pur- 
suant thereof,®® which prescribe the character of the 
wall,®** the material to be used in its construction,*® 
and its minimum or maximum dimensions,°® should 


ing that the destruction of the servi- 


thereupon revived, and that, while 


be complied with, although mere technical noncom- 
pliance with building regulations © of this character 
may not be fatal;°° nor will noncompliance affect 
a wall not within the purview of the particular reg- 
ulation.®+ 

[§ 26] 3. Erection Pursuant to Contract. The 
acquiescence, by one of the parties to a contract call- 
ing for the construction of a party wall of specified 
materials and in a specified manner, to the construe- 
, tion.of a wall different im manner and material from 
* those specified estops him and anyone claiming under 
him from objecting that such construction is not in 
accordance with the contract;°? and objection that 
the wall is not being built strictly in accordance with 
the contract must be made by one who accepts and 


59. 


ent building, leaving the wall. stand- 
ing and supporting the adjoining 
building, does not end the easement 
in favor of the remaining building, 
although the wall stands wholly on 
the land of the servient owner); Com- 
mercial Nat. Bank v. Eccles, 43 Utah 
91, 99, 1384 P 614, 46 LRANS 1021, 
AnnCas1916C 368 [cit Cyc] (holding 
that upon the destruction of defend- 
ant’s building by fire, leaving the 
five-story wall, on his land, in which 
plaintiff has acquired an easement 
of support to the height of three 
stories, still standing and continuing 
to furnish the same support to plain- 
tiff’s building, but not strong enough 
to support the building which de- 
fendant intends to build on the same 
site, the plaintiff's easement has not 
terminated, and that, while defend- 
ant is entitled to remove and rebuild 
the wall, he is bound to furnish plain- 
tiff the same support in the new wall 
as plaintiff had in the old one). 

43. Reinhardt v. Holmes, 143 Mo. 
Ave Zee 2 SW, Gaul 

44. Comfort v. Lynch, 118 Kan. 40, 
233 P 1042. 

45. Carroll Blake Constr. Co. v. 
Boyle, 140 Tenn. 166, 203 SW 945. 

46. Duncan y. Rodecker, 90 Wis. 1, 
62 NW 533. 

[a] Abandonment of wall by one 
owner by tearing down his building 
and constructing his own wall, not 
being consented to by the other own- 
er, cannot release the latter’s party 
wall rights. Christensen v. Mann, 
187 Wis. 567, 597, 204 NW 499, 41 
ALR 1192 [cit Cyc]. 

47. Rebuilding nates, accidental de- 
struction see infra § 4 

Revival of lost mie generally see 
Hasements § 180. 

48. See supra § 22. 

49. Frisbie v. Bigham Masonic 
Lodge No. 256, 133 Ky. 588, 118 SW 


359; Douglass v. Coonley, 156 N. Y. 
521, 51 NE 283, 66 AmSR 580. 
[a] Where a deed gave defendant 


a perpetual easement in a party wall, 
and the buildings were burned, and 
plaintiff rebuilt its buildings, the 
right to the easement, which was in 
abeyance until the rebuilding, was 


the right was not such that defend- 
ant could have compelled plaintiff to 
rebuild in order that the former might 
again have the use of the wall, the 
right was a continuing right which 
would apply to any building which 
plaintiff might erect upon its lot. 
Frisbie v. Bigham Masonic Lodge No. 
256, 133 Ky. 588, 118 SW 359. 

50. Mann v. Reigler, 111 SW 300, 
33 KyL 774, 18 LRANS 131; Bennett 
v. Sheinwald, 252 Mass. 23, 147 NE 
28; Fleming v. Cohen, 186 Mass. 323, 
71 NE 563, 104 AmSR 572. 

51. Bowhay v. Richards, 81 Nebr. 
764, 116 NW 677, 19 LRANS 883 
(recognizing rule). 

[a] ‘Notice to purchaser.—The 
fact that the owner of a _ building 
used a wall on the land of the ad- 
joining proprietor for the support of 
his building before the buildings and 
part of the wall were burned down 
and the wall rebuilt, is not such no- 
tice as charges a purchaser of the 
property on which the. wall is sit- 
uated with knowledge of a stipula- 
tion in an unrecorded written con- 
tract that the owner of the building 
might renew the use of the wall if 
the wall should fall or break down 
and be rebuilt. Bowhay v. Richards, 
81 Nebr. 764, 116 NW 677, 19 LRANS 


883. 

52. Gilbert v. Woodruff, 40 Iowa 
320; Cutter v. Williams, 3 Allen 
(Mass.) 196. 

53. McQuillan v. Ryan, 50 Ont. L. 


337, 64 DomLR 482. 

54. Gilbert v. Woodruff, 40 Iowa 
320. 

Contribution to cost of unneces- 
sarily expensive wall see infra § 68 
text and note 381. 

55. Building regulations: 
Generally see Municipal Corporations 

§§ 356-360. 

Party wall regulations in District of 

Columbia see District of Columbia 

§ 16 text and note 88. ° 

56. See statutory provisions and 


ordinances. 
57. See Robinson y. Hillman, 41 
See Heine v. Merrick, 41 La. 


App: (Ds Cpr 19 
58. 
Ann. 194, 5 S 760, 6 S 6387. 


Morris v. Balderston, 2 Brewst. 
ct heare Foot v. Hodgson, 25 Q. B. 


‘[a] In computing the height of a 
party wall from the base to the top 
of the topmost stony, a “topmost 
story” is not to be considered as 
necessarily inclosed by four vertical 


fev Foot v. Hodgson, 25 Q. B 
160. ; 
60. Robinson v. Hillman, 41 App. 


COMC LOLs 

[a] Technical noncompliance with 
building regulations, by leaving an 
opening in a wall constructed as for 
a party wall, will not, at least where 
it was so built with the adjoining 
owner’s knowledge, deprive it of the 
character of a party wall, where the 
openings can be easily closed and the 
wall is structurally fit for a party 


wall. Robinson v. Hillman, 41 App. 
G@HCHo1sT. 
61. Heine v. Merrick, 41 La. Ann. 


194, 5 S 760, 6 S 687; Morris v. Bald- 
erston, 2 Brewst. (Pa.) 459. 

[a] Lot sixteen feet and one-half 
inch wide is not within a provision 
of a statute that “any lot of the width 
of sixteen feet or less shall not be 
encumbered with more than four and 
a half inches of brick [party] wall.’ 
Morris v. Balderston, 2 Brewst. (Pa.) 
459, 460. 

[b] Use of wood for foundation.— 
A statutory requirement that the 
wall in common be built in stone or 
brick applies only to the wall and its 
foundation proper and does not for- 
bid the use of heavy timbers to make 
a firm and smooth basis on which 
to build the brick foundation, any 
more than it would apply to wooden 
piles driven for the same purpose. 
Heine v. Merrick, 44 La. Ann, 194, 5 
S 760, 6 S 6387. 

{[c] In Ontario ey, St. c 184 § 
496 subs 10 does not apply to in- 
ternal walls separating buildings be- 
longing to the same owner, which are 
not party walls, and therefore the 
municipal councils have no power 
to prescribe of what material’ such 


internal walls should be. Reg. vy. 
Copp, 17 Ont. 738. 
neon Keating v. Korfhage, 88 Mo. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 26-27] 


uses the wall as the erection thereof progresses, at 
the time of the erection, or he will be held to have 
waived objection.*® A mandatory injunction will 
not issue compelling the erection of a new and proper 
wall in favor of one who consented to the erection 
of the wall on his premises, saw it erected without 
objecting, and objects only to the character of the 
wall, and not to its location.** 

[§ 27] B. Use of Adjoining Land in Building—1l. 
Right To Use. In the absence of statutory provi- 
sions®® or agreement between the adjoining own- 
ers,°® neither adjoining owner has any right to build 
his wall partly on the land of the other.®’ 

Under statutes, held applicable only to walls built 
on lands owned by different persons,°*® which au- 
thorize the owner of a lot to build his wall partly on 
the land of an adjoining owner, even without the 
latter’s consent,®® which the latter may, whenever he 
so desires, make a party wall by contributing to the 
cost of its erection,’® either of adjoining owners 
may enter upon the land of the other for the pur- 
pose of so building.74 While it has been held that 
the right so to build cannot be defeated by the ad- 
joining owner’s building on his own land to the divi- 
sion line or a short distance therefrom,’? although 
‘in so doing he encroaches upon a passageway which 


63. Evans v. Howell, 211 Ill. 85, 
WiNE 854 [att 111 IN A. Tet). 

64. Rauch v. Bruckman Brewing 
WO. eS von eur, (Ct) 546. 


65. See statutory provisions. 


69. 


PARTY WALLS 


Separation of property of different 
owners see supra § 4. 
See statutory provisions. 
see Mann v. Boyts, 47 App. 
356 (holding that, since mutual ben- 


[47 C.J.] 1335 
the adjoining owner has left between the side of his 
lot and the building thereon,‘* some statutes make 
the condition that the adjoining lot be vacant or, at 
least, that the line between the lots be unoceupied.** 
Tt has been held that a party wall may be built on 
the rear line between lots as well as on a side line.7® 
Under a statute allowing an owner who is “about to 
build” on his lot to rest half his wall on the adjoin- 
ing lot, the erection of a foundation partly on the 
adjoining land by one who merely intends to build 
on it at some future time is not authorized;‘°® the 
intention must be to complete the wall at approx- 
imately the time when the foundation is built, and if 


such intention does not exist, an action for abate- 


ment may be maintained.** The fact that one of the 
owners has, pursuant to his statutory right, built a 
wall standing one half on the land of the other, but 
not extending to the maximum permitted, does not 
preclude him from tearing it down and building a 
wall which encroaches to the maximum;‘*® but the 
fact that the builder chooses to place less of the wall 
upon the adjoining land than is permitted by the 
regulation will not preclude the servient owner from 
using it as a party wall.7° 

Ability or intention to use. It has been held that 
the right cannot be exercised where it appears that 


Library Co. v. Pennsylvania Univ., 
220 Pa. 328, 69 A 861; Heron v. Hous- 
ton, 217 Pa. 1, 66 A 108, 118 AmSR 
898; Western Nat. Bank’s App., 102 
Pa. 201s Benner ove Pollard, 53. eray 


But 
(DCH) 


66. See supra § 15. 

67. Conn.—Whiting v. Gaylord, 66 
«Conn. 337, 34 A 85, 50 AmSR 87. 

D. G=Fowler v: Saks, 18 D. C: 570; 
7 LRA 649. 

Mass.—Brooks v. Rosenbaum, 217 
Mass. 172, 104 NE 469. 

Mich.—Scott v. Baird, 145 Mich. 116, 
108 NW 737. 

Mo.—Harber v. Evans, 101 Mo. 661, 
14 SW 750, 20 AmSR 646, 10 LRA 41. 

Pa.—Kirby v. Fitzpatrick, 168 Pa. 
434, 32 A 53. 

Eng.—Barlow v. Norman, W. Bl. 
959, 96 Reprint 566. 

Ont.—St. Leger v. T. Eaton Co., 4 
OntWR 205 (recognizing rule). 

But see Zugenbuhler v. Gilliam, 3 
Iowa 391, 395 (where it was said: 
“The act wee ee AS propably sbut 
a declaration of the common law on 
the subject’’). 

*“At-common law . . . aman 
had no right to enter upon and oc- 
cupy a part of his neighbor’s land 
for his own convenience or for any 
purpose whatever without his con- 
sent. The privilege or easement, as 
we call it, giving to a builder the 
right of erecting a division wall be- 
tween himself and his neighbor, part- 
ly upon his neighbor’s land is there- 
fore purely the creature of legisla- 
tion.’’) » Fowler v.. Saks, 18 Di: C. 570, 
578, 7 LRA 649 [quot with appr Fowl- 
er v. Koehler, 43 App. (D. C.) 349, 
AnnCas1916E 1161; Smoot v. Heyl, 
34 App. (D. C.) 480 (aff 227 U. S. 518, 
83 SCt-336, 57 Li. ed. 621)]. 

[a] Construction of wall beneath 
existing party wall. Where adjoining 
owners of land are held to be tenants 
in common of a party wall between 
ttheir properties and of the land on 
which it stands, neither owner has a 
right to construct a wall beneath the 
existing one, since neither owner can 
be taken, in the absence of agreement, 
to have consented to burden his land 
with more than the wall actually con- 
structed. St. Leger v. T. Haton Co., 4 
‘OntWR 205. 

68. Benner v. Pollard, 53 Pa. 
Super. 227; Mulligan v. Baylie, 11 Pa. 
Dist. 311, 26 Pa. Co. 621. See Voight 
vy. Wallacef 179 Pa. 520, 525, 36 A 
315 (statute applies ‘‘only where the 
wall is built on lands owned by dif- 
ferent parties’). 


efit of the parties is the test of the 
right to build a party wall under au- 
thority of a building regulation adopt- 
ed in pursuance of a condition in 
deeds that the conveyances are sub- 
ject to such building regulations as 
may be made “for common conven- 
ience,” a party wall may not be erect- 
ed upon the property of the adjoin- 
ing owner and against his will, where 
it will not only materially destroy 
the enjoyment of his property in its 
present condition, but will also in- 
volve a radical change in his im- 
provements and cause him large ex- 
pense without benefits). 

70. See statutory provisions. 

Contribution to cost of erection 
generally see infra § 56 et seq. 

71.. Crocker vi. Blane, 2, dua. 531: 
Piper v. Queeney, 282 Pa. 35, 127 A 
474; Heron v. Houston, 217 Pa. 1, 
66 A 108, 118 AmSR 898; Western 
Nat. Bank’s App., 102 Pa. 171; Ben- 
ner v. Pollard, 53 Pa. Super. 227. 

[a] Where there is an intervening 
strip between the properties, on which 
strip part of the wall would rest, 
and the record title of which is in 
a third person, not a party to the 
suit, the owners are not adjoining 
owners within the rule. Kosack v. 
Johnson, 38 App. (D. C.) 62. 

[b] Such statutes do not apply to 
an underpinning party wall made nec- 
essary by excavation and by the duty 
to furnish lateral support, and where 
the underpinning wall is not used to 
support a building on the land of the 
excavator. Hayes v. Arcade Real Est. 
Co., 257 Pa./566;, 101 Ay 350: 

[c] Adverse possession of land en- 
croached upon.—Under such a stat- 
ute it has been held that the party 
building the wall secures no adverse 
possession of a piece of ground next 
to the building line, and under the 
half of the wall on the other party’s 
side of the dividing line between the 
properties, merely from having built 
the part of the wall over that piece 
of material different from the rest of 
the wall and used it as part of his 
front wall. Campbell v. Duggan-Rid- 
er Co., 284 Pa. 19, 130 A 296. 

72. Jackman y. Rosenbaum Co., 
260 aU. S.622; 438° SCt 9,67 Li ed. 107 
[aff 263 Pa. 158, 106 A 238]; Crocker 
vy. Blane, 2° La. 581; Larche v. Jack- 
son, 9 Mart. (la.) 724; Mercantile 


Super. 227. 

[a] Reasons for rule.—(1) ‘When 
either lot-owner builds upon his own 
property up to the division line, he 
does so with the knowledge that, in 
case of the erection of a party wall, 
that part of his building which en- 
croaches upon the portion of the land 
subject to the easement will have to 
come down, if not suitable for in- 
corporation into the new wall.” Jack- 
man v. Rosenbaum Co., 260 U. S. 22, 
31, 43 SCt 9, 67 L. ed. 107 faff 263 
Pa. 158, 106 A 238]. (2) The right 
to construct a party wall on the 
ground thus occupied “arises out of 
a provision of the law to which all 
owners'> of real’ property. “ee 
are subject, and in reference to which 
all conveyances’? must be supposed 
to have been made and accepted. 
Heron v. Houston, 217 Pa. 1, 66 A 
108, 118 AmSR 898 [quot with appr 
Jackman v. Rosenbaum Co., 263 Pa. 
158, 172, 106 A 238 (aff 260 U. S. 22, 
4IUS CELI, ON vied. 10 7al 

73. Carrigan v. De Neufbourg, 3 
La. Ann. 440; Monroe y. Conroy, 1 
Phila. (Pa.) 441. 

{a] Narrowing of alley.—The fact 
that a party wall by projecting a few 
inches over the division line, as per- 
mitted by law, would narrow an alley 
on the land of the adjoining owner, 
is no ground for enjoining the build- 
ing of such a wall, since the adjoin- 
ing owner in laying out the alley 
ought to have known of the right 
to construct the wall. Morrison v. 
Ann Carmichael Memorial Presb. 
Church; 9273" Pa. 162) HI6SATS OL. 

74. See statutory provisions. 

_{a] In Iowa a statute, giving the 
right so to build “if there be no wall 
on the line,’ does not authorize the 
erection of a party wall where it 
would destroy an outside stairway of 
a building on an adjoining lot. Cor- 
ney v. Bickley, 85 Iowa 219, 52 NW 

75. Kann vy. Walters, 10 Pa. Dist. 
& Co. 491. 

76. Switzer v. Davis, 97 Iowa 266, 
66 NW 174. 

77. Switzer v. Davis, supra. 

78. Deringer v. Augusta Hotel Co., 
155 Pa. 609, 26 A 769. 

79. Kosack vy. Johnson, 38 App. (D. 
C.) 62: heats 
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the person whose land is built upon by the builder 
of the wall can never make use of the wall.*° 
it has also been held that, if the wall answers the 
ordinary requirements of a party wall, the right to 
erect it in part upon the adjoining land cannot be 
made to depend upon the intention or ability of the 
owner whose land is encroached upon to make use 
of it at the time of the building,*! and that a wall 
thus built is a party wall, although a house stands on 
lot, and he will have no oc¢a- 
sion to use the wall as long as the house stands.*? 


the adjoining owner’s 


Carrying up wall above “ground. 


owner who builds a party wall under his statutory 
right to do so uses part of the land of the adjoining 
owner in building the foundation, he must carry it 
up strictly as a party wall, in such a manner as to 
give the adjoining owner all the benefits of a party - 
wall, even though above the ground the wall is entire- 
ly within the land of the builder,**® and if above the 
ground he does not construct the wall as a common 
wall in accordance with the law, he is always sub- 
ject to being called upon by the other owner to con- 
struct the upper wall into a legal common wall, upon 
payment of a share of the cost.* 
has been held that the provisions of the statute must 
be complied with, even though the wall rises no 
than the foundation or the level of the 


higher 
ground.®° 


[§ 29] A. In General. 


80. Whitman _ v. 
Pearson (Pa.) 

Capability of similar use see su- 
pra § 5. 

81. Robinson v. Hillman, 36 App. 
(D. C.) 576; Kann v. Walters, 10 Pa. 
PRE) Console [ crit nVihitmansy. 
Shoemaker, 2 Pearson (Pa.) 320]. 

“The question is not whether the 
wall is presently of mutual benefit 
or may reasonably be . but 
whether the wall is built in such a 
place that it can be of mutual bene- 
fit if the other owner should ever 
extend his building to that line.” 
Kann v. Walters, supra. 

Robinson vy. Hillman, 36 App. 


CAG.) 2506: 

83. Neilson v. Hummel, 280 Pa. 
483, 124 A 642 [quot with appr 
Milne’s App., 81 Pa. 54]; Western 
NatoubankismecApp i 102eePars Pai; 
Milne’s App., 81 Pa. 54 [aff Gordon 
v. Milne, 10 Phila. (Pa.) 15]; Jacob 
v. Hepner, Guibas Dist. ICon1s69:5 
Lukens v. Lasher, 10 Pa. Dist. 385 
[quot with appr Milne’s App., 81 Pa. 
54]. 

bay Reason for rule.—‘“Otherwise 
the land of the .  [adjoin- 
ing owner] would be taken without 
any corresponding benefit.’ Milne’s 
App., 81 Pa. 54, 7 
Location of foundation as determin- 
ing character of wall see supra § 6. 


ECCS ES 2 


84. Sicotte v. Martin, 20 Que. 
Super. 36. 
85. Neilson v. Hummel, 280 Pa. 


483, 124 A 642. 


86. Remedies for undue encroach- 
ment: 
Action in: 


Ejectment see infra § 89. 

Trespass see infra § 90. 
Injunction see infra § 91. 

Encroachment by mistake as af- 
fecting character of wall see supra § 
6 text and note 40. 


87. See supra § 27. ; 

88. See statutory provisions. 

[a] Statute not applicable to 
foundation.—A _ statute, restricting 


the right of one coproprietor to rest 
a wall to nine inches of the land of 
his neighbor, applies to the wall it- 
self and not to its foundation which 
in some localities must necessarily 


PARTY WALLS 


But 


inspectors, 


If an adjoining 


pose.°? 


Conversely, it 


cost thereof.?® 


VIII. MANNER OF USE®® 


be wider than the walls. Heine v. 


Merrick, 41 La. Ann. 194, 5 S 760, 
GRSING Se 
89: Kinch v. Theiss,’ 267 Ill. 65, 


107 NE 898; Brooks vy. Rosenbaum, 
217 Mass. 172, 104 NE 469; Piper v. 
Queeney, 282 Pa. 135, 127 A 474. But 
see Dubreuil v. Labelle, 42 Que. Super. 
353 (holding that an owner of land 
who consents, by using it, to the con- 
struction of a party wall on the divid- 
ing line, having had notice of the 
construction and allowed the work 
to be done, cannot claim as damages 
the value of the land taken for the 
wall over and above the nine inches 
fixed by law; his tacit consent is 
held to have created an ownership 
in common between him and his 
neighbor which deprives him of a 
right of action). 

[a] Rule applied to: (1) Second 
story of a wall extending even by 
mistake (Finch v. Theiss, 267 Ill. 65, 
107 NE 898) (2) farther on one side 
of the division line than on the other 
(Finch v. Theiss, supra). (3) Un- 
derpinning stones for support of 
building (Brooks v. Rosenbaum, 217 
Mass. 172, 104 NE 469), (4) even 
though no part of the superstructure 
projects (Brooks vy. Rosenbaum, su- 
pra). 

[b] Encroachments not within 
rule.—(1) An inclination from the 
perpendicular by an old party wall, 
so that it leans over the land of one 
of the owners, as being fairly with- 
in the contemplation of the ‘parties 
and not to alter their rights, if the 
integrity of construction of the wall 
remains unaffected. Fleming v. 
Cohen, 186 Mass. 323, 71 NE 563, 104 
AmSR 572. (2) Extension of the 
footings of the wall beyond the max- 
imum distance on the adjoining land 
provided for by statute will be per- 
mitted where necessary, aS because 
of the character of the soil, in order 
to assure the stability of the wall. 
Kough v. Nolin, 5 Que. Q. B. 206; 
Rafter v. Burland, 15 Que. Super. 289. 
See Heine v. Merrick, 41 La. Ann. 
194, 5 S 760, 6 S 6387 (under a statute 
permitting the replacement of a wall 
in common by a new and thicker 
wall, the builder is entitled to have 


[§ 28] 2. Undue Encroachment.*® 
statute conferring the right to build a wall partly on 
the adjoining land’? limits the extent to which a 
wall may thus encroach, or vests its determination, 
within prescribed limits, in the discretion of publie 
who may take into consideration the 
character of the soil on which the wall is to be built. 
and the use which is to be made of it,®* if the builder 
goes beyond the prescribed limits,®® or fails to con- 
form to the rules governing this class of walls,?° he 
is a trespasser, and, unless his violation can be jus- 
tified by agreement or prescriptive right, the wall 
cannot be regarded as a party wall for any pur- 
It has been held that, where one owner’s 

building is without right partly on the land of an- 
other, the former éannot prevent’ the latter fron: 
using the wall of the building, 
which is on the latter’s land, as a‘party wall, since 
he who seeks equity must do equity.°? 

Prescription or estoppel. 
wall encroach upon the adjoining premises may be 
acquired by prescription ;®* or the owner upon whose 
land it encroaches may estop himself to deny that it 
stands equally on the land of each adjoining owner, 

Sor to complain of the encroachment,®* and, if so, 
having made use of the wall, he is liable for half the 


[§§ 27-29 
Where the 


oF that part of it 


The right to have the 


Since, within its very def- | inition,®’ a party wall is for the common or mutual 


the wall rest on the center of founda- 
tion walls which extend beyond the 
maximum thickness prescribed for 
party walls). (3) Underpinning wall 
necessary to support an _ existing 
party wall, not used in connec’ oe 
with defendant’s building. Hay 
Arcade Real Hst. Co., 257 Pa. 566, S01 
A 850. 

90. Piper v. Queeney, 282 Pa. 135,. 
127 A 474. 


91. Piper v. Queeney, supra. 
92. Guttenberger v. Woods, 51 Cal. 
523; Escondido Bank v. Thomas, 5 


Cal. Unrep. Cas. 94, 41 P 462; Rudolph 
Wurlitzer Co. v. State Bank, 290 Ill. 
72, 124 NE 844. 

93. Browning v. Goldenberg, 36 
Misc. 438, 73 NYS 759 [aff 71 App. 
Div. 616 mem, 76 NYS 1010 mem]. 

Creation by prescription generally 
see supra § 18. 

94. Jll—Kuh v. O’Reilly, 177 Iil.. 
A. 271 [rev on other grounds 261 Ill. 
437, 104 NE 5, 51 LRANS 420]. 

Kan. —Zeininger v. Schnitzler, 48 
Kan? 63,728 9921007. 

La.—Monteleone v. Harding, 50 La. 
Ann. 1147, 23 S 990. 

Tenn.—Deman v. Colberg, 2 Tenn. 
Cas. 18. 

Que.—Dubreuil v. Labelle, 42 Que. 
Super. 353. 

See Miller v. Brown, 33 Oh. St. 547 
(where adjoining owners agree to: 
erect a wall as a party wall, and, the 
boundary not being ascertained, agree 
to convey for a certain consideration 
so as to make the middle of the wall 
the boundary line, the one upon 
whose land the wall proves to have 
been erected cannot destroy or Yre- 
move it or any part of it). 

Creation by use or; acquiescence in 
use generally see su’pra § 17. 

95. Zeininger v. Schnitzler, 48 Kan. 
63, 28 P 1007; Monteleone v. Har- 
ding, 50 La. Ann. 1147, 23 S 990; Mar- 
ion v. Johnson, 23 La. Ann. 597; Da- 
vis v. Grailhe, 14 La. Ann. 338; Heid- 
aaa Vv. Heiderich, 3 lagen SAS (Orleans) 

Compensation for use generally see 
infra § 56 et seq. 

96. Use of party wall as boundary 
see Boundaries § 110. 

97. See supra § 1. 


Kor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


we 


§ 29] 


benefit and convenience of both owners,?® each ad- 
joining owner of a party wall has the right, unless 
limited by agreement,®® to its full use, as a party 
wall,' in the improvement and enjoyment of his prop- 
Each may insert in the wall timbers used in 
the construction of any adjoining building erected 
and may join his building to the wall in 


erty.” 


by hin, 


[a] Wall in common.—The words 
“wall in common,’ as used in the 
statute relating to party walls, mean 
a wall for the common benefit and 
convenience of both the tenements 
which it separates. Lederer v, Colo- 
nial Inv. Co., 130 Iowa 157, 106 NW 
357, 8 AnnCas 317 

98. U. S.—Smoot v. Heyl, 227 U.S. 
518, 33 SCt 336, 57 L. ed. 621 [aff 34 


App. (D. C.) 480]. 
D. C.—Mann v. Boyts, 47 App. 356. 
Te TS Ly 6 


Ill.—Field v. Leiter, 
NE 877. 

Ind.—Fidelity Lodge No. 59 I. O. 
O. F. v. Bond, 147 Ind. 437, 45 NE 338, 
46 NE 825; Kiefer v. Dickson, 41 Ind. 
A. 548, 84 NE 523. 


Iowa.—Lederer v. Colonial Inv. Co., 
130 Iowa 157, 106 NW 357, 8 AnnCas 
alt. 


Md.—Barry v. Edlavitch, 84 Md. 95, 
35 A 170, 38 LRA 294 [quot Coggins 
v. Carey, 106 Md. 204, 66 A 673, 124 
AmSR 468, 10 LRANS 1191]; Brown 
v. Werner, 40 Md. 15 [quot Coggins 
v. Carey, 106 Md. 204, 66 A 673, 124 
AmSR 468, 10 LRANS 1191]. 

Mo.—Harber v. Evans, 101 Mo. 661, 
14 SW 750, 20 AmSR 646, 10 LRA 41; 
Huston v. De Zeng, 78 Mo. A. 522; 
Glover v. Mersman, 4 Mo. A. 90 [quot 
2 Washburn Real Prop. (4th ed) 4631. 

N. Y.—Negus v. Becker, 143 N. Y. 
303, 38 NE 290, 42 AmSR 724, 25 LRA 
667; Nash v. Kemp, 49 -HowPr 522 
[aff 12 Hun 592]. 

Pa.—Kirby v. Fitzpatrick, 168 Pa. 
434, 32 A 53; Bedell v. Rittenhouse 
Cor > ean Dist. “6:39: 

“The central idea, the true, com- 
prehensive and undivided meaning of 
the term ‘party wall’ 
would seem to be that of mutuality of 
benefit, and that idea is at war with 
any exclusive use of such wall by ei- 
ther proprietor.” Harber v. Evans, 
101 Mo. 661, 665, 14 SW 750, 20 AmSR 
646, 10 LRA 41. To same _ effect 
Smoot v. Heyl, 227 U. S. 518, 33 SCt 
336, 57 L. ed. 621 [aff 34 App. (PD. C.) 
480]; Mann v. Boyts, 47 App. (D. C.) 
356; Huston v. De Zeng, 78 Mo. A. 522. 

“The whole system of party wall 
legislation rests upon the principle 
of mutuality of burdens and benefits.” 
Kirby v. Fitzpatrick, 168 Pa. 434, 438, 
SoA 1532 

Capability of similar use see su- 
pra § 5. 

99. See Lavigne v. Nault, 59 Can. 
S. C. 183 (restriction of, the right to 
use the party wall to the part above 
nine feet from the ground, while un- 
usual, is not illegal and therefore 
within the power of the contracting 
parties). 

[a] Right to use under lost writ- 
ing.—The nature and extent of the 
right to use a wall acquired by means 
of a writing subsequently lost is de- 
termined by “usage.” Wert v. John 
R. Thompson Co., 234 Ill. A. 458. 

{b] Whe interest of a joint owner 
of a lot who uses an existing wall as 
a party wall, in accordance with a 
written agreement executed by her 
co6wner,, is subject to such restric- 
tions as are imposed by the existence 
of the party wall. Powers v. Halla- 
day, 179 Mich. 314, 146 NW 124. 

Particular restrictions see infra §§ 
31-37. 

1. See cases infra this note; and 
infra note 2. See also supra § 2, note 
22 [b]. 

{a] Wall cannot be subjected to a 
servitude foreign (1) to its use asa 
party wall. Sullivan v. Graffort, 35 
Iowa 531; Mitchell Store Bldg. Co. v. 
Starr Piano Co., 18 OhNPNS 547; 
Bright v. Morgan, 218 Pa. 178, 67 A 
58. (2) ‘Neither [of the owners] can 
acquire an easement to the use of the 
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manner.* 


whole wall, or any part thereof, in- 
consistent with the rights of the oth- 
er.”” Campbell v. Duggan-Rider Co., 
5 Pa. Dist. & Co. 119, 122 [aff 284 Pa. 
19; 1307 AS 296]. 

2 U..S:—Smoot v. Heyl, 227 U.S: 
5L8, 33° SCE seb, bt L. ed: 621" [att 34 
App. (D. C.) 480]. 

Ala.—Graves v. Smith, 87 Ala. 450, 
6 S 308, 13 AmSR 60, 5 LRA 298, 

Conn.—Simonds v. Shields, 7Z Conn. 
141, 44 A 29. 

D.-C.—Mann v. Boyts, 47 App. 356. 

Tll.— Malina v. Oplatka, 223 Jil. A. 
236 [rev on other grounds 304 Ill. 381, 
136 NE 666]. 

Ind.—Fidelity Lodge No. 59 I. O. 
OnVEy Xe bond, are ina: 437, 45 NE 
338, 46 NE 825. 

Iowa.—Freeman v. Herwig, 84 Iowa 
435, 51 NW 169. 

Ky.—Citizens’ F. Ins. Co. v. Lock- 
ridge, 132 Ky. 1, 116 SW 303, 20 LRA 
NS 226. 

La.—Faisans v. Lovie, McG. 113. 

Md.—Barry v. Edlavitch, 84 Md. 95, 
35 A 170, 33 LRA 294. 

Mo.—Fox v. Mission Free School, 
120 Mo. 349, 25 SW 172; Harber v. 
Evans, 101 Mo. 661, 14 SW 750, 20 
AmSR 646, 10 LRA 41. 

N. Y.—Reynolds v. Fargo, Sheld. 
531; FEettretch v. Leamy, 22 N. Y. 
Super. 510; Daly v. Grimley, 49 How 
Pr 520. 

Oh.—Mitchell Store Bldg. Co. v. 
Starr Piano Co., 18 OhNPNS 547. 

Or.—-Odd Fellows’ Hall Assoc. v. 
Hegele, 24 Or. 16, 32 P 679. 

Pa.—Campbell Vs Duggan-Rider 
Co., 5 Pa. Dist. & Co. 119, 122 [aff 284 
Pa. 19, 130 A 296, and quot Cye]. 

Tenn.—Dunscomb v. Randolph, 107 
Tenn. 89, 64 SW 21, 89 AmSR 915. 

Tex.—Dauenhauer v. Devine, 51 
Tex. 480, .32 AmR 627. 

Va.—Schwalm v. Beardsley, 106 Va. 
407, 56 SE 135. 

Eng.—Jones v. Pritchard, [1908] 1 
Ch. 630, 2 BRC 380 

[a] Use of parts of wall.—Under 
a statute providing that one of two 
adjoining owners shall have the right 
to erect a party wall standing equal- 
ly on the land of both, which the 
other shall have the right to use on 
making compensation for so much of 
the wall as he shall use, the fact 
that such other owner has used and 
paid for a part of a wall so built does 
not-preclude him from using other 
parts of it on making compensation 
therefor. Freeman v. 
Iowa 435, 51 NW ‘169. 

Right of successor in title to use 
see infra §§ 84, 

3. Ala.—Graves v. Smith, 87 Ala. 
450, 6 S 308, 13 AmSR 60, 5 LRA 298. 

Conn.—Simonds | vy. Shields, 72 
Conn. 141, 44 A 29. 

Md.—Barry v. Hdlavitch, 84 Md. 95, 
30 AL LO Soe luRA 294 Brown. Vv. 
Werner, 40 Mad. 15 [both quot Cog- 
gins v. Carey, 106 Md. 204, 66 A 678, 
124 AmSR 468, 10 LRANS 1191]. 

N. Y.—Nash v. Kemp, 49 HowPr 
522 [aff 12 Hun 592]. 

Or.—Odd Fellows’ Hall Assoc. v. 
Herele 22 Or) 165° 3227679) 

Tenn.—Dunscomb v. Randolph, 107 
Tenn. 89, 64 SW 21, 89 AmSR 915. 

Ont. i Ross, 22 
Ont. L.72381, 17 OntWR 284 [dism 
app 2 OntWN 13, 16 OntWR 887] 
(recognizing rule). 

[a] Lease allowing the use of a 
wail as a partition wall by the lessor, 
between the building of the lessee 
and any _ building the lessor may 
erect, and allowing the lessor to fit 
into the wall beams, joists, and any 
other building materials necessary 
for the purpose, has the effect of con- 
ferring upon the lessor the same 
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the customary way and so as to form a complete 
junction therewith in an ordinarily good mechanical 
However, neither owner can use or other- 
wise deal with the wall in such a manner as to impair 
the other owner’s easement or interfere with his 
property rights without his consent.° 

Improper user. 


It has been held that any material 


right to use the wall as if it were a 
party wall. Sterling Bank v. Ross, 
22 Ont. L. 231, 17 OntWR 284 [dism 
app 2 OntWN 13, 16 OntWR 887]. 

Flues and fireplaces in wall see in- 
fra § 34. 

4. McMinn v. Karter, 116 Ala. 390, 
22 S 517; Fettretch v. Leamy, 22 N. 
Y. Super. 510; Nash v. Kemp, 49 
HowPr (N. Y.) 522 [aff 12 Hun 592]. 

fa] Not restricted to use of in- 
terior face or side.—Fettretch v. 
Leamy, 22 N. Y. Super. 510. 

5. Ala.—Graves v. Smith, 87 Ala. 
450, 6 S 308, 13 AmSR 60, 5 LRA 298. 

Cal. —Nippert v. Warneke, 128 Cal. 
501, 61 2. 96.9270: 

Del.—o’ Daniel v. Wilmington Bak- 
er’s Union, 9 Del. 48 
, C.—Coopers v. Sillers, 30 App. 


Ga.—-Montgomery v. Masonic Hall, 
70 Ga. 38. 

Ill.—Malina v. Oplatka, 223 Ill. A. 
236 [rev on other grounds 304 Ill. 
381, 136 NE 666].- 

Ind.—Fidelity Lodge No. 59 lO: 
OF Piva Bondy 47) Inds 4375 4 ont 
338, 46 NE 825. 

Iowa.—Lederer v. Colonial Inv. Co., 
130 Iowa 157, 106 NW 357. 

Kan.—Kastner v. Benz, 67 Kan. 
486, 73 P 67. 

Ky.—Bright v. Bacon, 131 Ky. 848, 
116 SW 268, 20 LRANS 386; Hen- 
erick v. Haly, 4 KyL 356, 11 Ky. Op. 

ia) 

la.—Faisans v. Lovie, McG. 113. 

Me.—Bonney v. Greenwood, 96 Me. 
335, 52. A’ 786, 

Md.—Coggins v. Carey, 106 Md. 

124 AmSR 468, 10 


204, 66 A 673, 
LRANS 1191. 
Mass.—Bennett v. Sheinwald, 252 


Mass. 23, 147 NE 28; Fleming v. 
Cohen, 186 Mass. 323, 71 NE 5638, 104 


AmSR 572; 
Allen 147. 

Mich.—Feige v. East Saginaw First 
Nat. Bank, 58 Mich. 164, 24 NW 772. 

Minn.—Stein v. Golden Rule, 108 
Minn. 182, 121 NW 880 * 

Miss.—Hoffman v. Kuhn, 57 Miss. 
746, 34 AmR 491. 

Mo.—Fox v. Mission Free School, 
120 Mo. 349, 25 SW 172; Harber v. 
Evans, 101 Mo. 661, 14 ‘Sw LAO PAT 
AmSR 646, 10 LRA 41. 

Nebr —Riiff v. Garvey, 74 Nebr. 522, 
104 NW 1143. 

N. J.—Howard v. Jersey City, (Ch.) 
ne A 261; Lawrence vy. Hough, 35 

J+ Big. 271. 

ee Y.—Negus v. Becker, 143 N. Y. 
308, 388 NE 290, 42 AmSR 1724, 25 
LRA 667; American R. Express Co. 
v. Lassen Realty Co.; 205 App. Div. 
238, 199 NYS 744; Reynolds v. Fargo, 
Sheld. Dons Fettretch v. Leamy, 22 
Nea YG Super. 510; Potter v. White, 
19 N. Y. Super. 644; Maxwell v. East 
iver, “Bani =16 SIN see Superleieae 
Eno v. Del Vecchio, 11 N. Y. Super. 
53; Mollenhauer vy. Wolfe, 118 Misc. 
390, 193 NYS 348 [aff 207 App. Div. 
869 mem, 201 NYS 926 mem]; Bicak 
Vv. Runde, 78 Misc. 358, 138 NYS 413; 


Phillips v. Bordman, 4 


Daly v. Grimley, 49 HowPr 520. 
Oh.—-Young v. Thedieck, 8 Oh. A. 
HOS $2.8 LON CA gen Os Dawson Vis 


iempery lil Oh CirwCty els0) 
Cire Dees 130: 
Philippine.—Case  v. 
Philippine 521. 
Tenn.—Carroll Blake Constr. Co. v. 
Boyle, 140 Tenn. 166, 203 SW 945. 
Tex.—Dauenhauer v. Devine, 51 
Tex. 480, 32 AmR 627. 
Va.-—Schwalm v. Beardsley, 106 Va 
407, 56 SH 135. 

Wash.—John P. Jones Co., Ine. v. 
Seattle Union Record Pub. Co., 131 
Wash. 560, 230 P 835. 

W. Va.—Gates v. 


5 Oh. 


Tuason, 14 
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change in the manner of use of a party wall without 
the consent of the other owner constitutes a wrong- 
ful user® against which a mandatory injunction may 


be issued in equity.? 


[§ 30] B. Construction of Contracts Governing.® 
In the case of an express grant of a party wall ease- 
ment, the nature and extent of the easement, as well 
as the fact of its creation, is to be determined by 
the language of the instrument taken in connection 
with the circumstances existing at the time of the 


grant.® 


[§ 31] C. Extension of Walls, Facings, and Beams 
beyond Center of Party Wall—1. Walls and Facings. 
Although, as stated,t° each owner of a party wall 
has a right to join his building to the wall so as to 
form a complete junction therewith in a good me- 


Va. 710, 98 SE 892 

Wis.—Andrae v. Haseltine, 58 Wis. 
395, 17 NW 18, 46 AmR 685. 

Wing.—Pratt v. Hillman, 4 B. & C. 
269, 10 ECL 575, 107 Reprint 1059. 

Ont.—Roche v. Allan, 23 Ont. L. 
300, 2 OntWN 787, 18 OntWR 749. 

Que.—Demers v. Lemieux, 21 Que. 
Super. 26. 

[a] Breaking and cutting of wall. 
—The breaking through of the party 
wall by one owner and the construc- 
tion of independent concrete piers, so 
that, should his building be removed, 
a complete party wall would not re- 
main for the other’s protection, is 
an invasion of the latter’s rights and 
an improper user, as is the cutting 
of the wall in several places to such 
an extent that disagreeable sounds 
can be heard in the adjoining home. 
Herrman v. Hartwood Holding Co., 
Ine., 193 App. Div. 115, 183 NYS 402. 

[b] Soil pipes in wall.—Neither 
owner has an absolute right to place 
soil pipes in the wall, regardless of 
the effect in weakening the wall. 
Lederer’ v. Colonial Inv. Co., 130 
Iowa 157, 106 NW 357, 8 AnnCas 317. 

{c] Mere incidental injury.—‘‘An 
injury to or weakening of the wall 
merely incident to the joining there- 
to of such building in the customary 
and proper manner’ would not be im- 
proper. McMinn v. Karter, 116 Ala. 
390, 394, 22S 517. 

Cross references: 

» Addition, alteration, or repair of wall 
see infra § 43 et seq. 

Destruction of wall see infra § 38. 

penises from negligent use see infra 


6. Wert v. John R. Thompson Co., 
234 Till. A. 458; Herrman vy. Hart- 
wood Holding Co., Inc., 193 App. Div. 
115, 183 NYS 402. 

[a] TIllustration.—Erection of a 
new building supported by the wall 
in places different from 
which the old building was supported 
and increase of weight on some parts 
was held to constitute a user ma- 
terially different in extent and nature 
from the former user. Wert v. John 
R. Thompson Co., 234 Ill. A. 458. 

7. See infra § 95. 

8. Addition, alteration, and repair 
see infra § 44. 

‘9. Conn.—Simonds v. Shields, 72 
Conn. 141, 44 A 29; Goodwin v. Ham- 
ersley, 69 Conn. 115, 36 A 1065. 

Kan.—McKnight | v. Strasburger 
Bldg. Co., 96 Kan. 118, 150 P 542, 543 
feituC yer 

Ky.—Frisbie v. Bigham Masonic 
Lodge No. 256, 183 Ky. 588, 118 SW 


359. 

Md.—Miller v. Stuart, 107 Md. 23, 
68 A 273; Poultney v. Depkin, 30 A 
705. 


Mass.—Pfeiffer v. Matthews, 161 
Mass. 487, 37 NE 571, 42 AmSR 435. 
N. Y.—Hammann v. Jordan, 59 N. 
Y. Super. 91, 13 NYS 228 [rev on oth- 
er grounds 129 N. Y. 61, 29 NE 294]. 
W. Va.—A. W. Cox Dept. Store v. 
Solof, 103 W. Va. 498, 500, 138 SE 453. 
Wis.—Ogden v. Straus Bldg. Corp., 


those at’ 
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chanical manner, neither has a right to extend the 
front or rear wall of his building beyond the center 
of the party wall. 


Similarly, since the land lying 


between a party wall and the street line is to be ex- 


den or easement 
their respective 


wall.14 


187 Wis. 232, 242, 202 NW 34. 

“This case is governed by the ex- 
press terms of the agreement in the 
light of the condition of the subject- 
matter of the contract at the time it 
was executed.”’ Ain WerCox LDepts 
Store v. Solof, supra. 

“The agreement as a whole, and ev- 
ery constituent part thereof, and the 
relations of the various parts to each 
other and to the whole, must be taken 
into consideration, in order that a 
true construction may be arrived at.” 
Ogden ‘v. Straus Bldg. Corp., supra. 

fa] Particular agreements con- 
strued.—(1) Contract construed to 
mean that one adjoining owner was 
to “pay the cost of construction of 
such amount of the wall as would 
then be occupied by him, and that he 
had no control over that part of the 
wall not occupied by him.”” MeKnight 
v. Strasburger Bldg. Co., 96 Kan. 118, 
150 P 542 [cit Cyc]. (2) “The mere 
grant of a right to use a specified 
wall as an enclosure of a house to be 
built on one side of it Should aie 
be interpreted to intend a house of 
such size as the wall would in fact 
enclose and not to imply the right to 
enlarge the wall on the grantor’s 
premises so as to enable it to en- 
close a larger house.’”’ Miller v. Stu- 
art, 107 Md. 23, 32, 68 A. 273. 

Construction and operation of grant 
Ok oe generally see Hasements 


10.- See supra § 29. 

11. Johnson v. Minnesota Tribune 
Co., 91 Minn. 476, 98 NW 321; Bur- 
ton v. Moffitt, 8 Or. 29; and cases in- 
fra notes 12, 13. ! 

[a] Rule applied.—Where one of 
the owners extends the base of his 
own building beyond the division line 
between the properties, and cuts out 
portions of the front wall of the.ad- 
joining building and occupies the 
spaces so made by projecting there- 
on ornamental moldings of his own 
building, ejectment will lie in favor 
of the party thus dispossessed of por- 
tions of his premises. Johnson vy. 
Minnesota Tribune Co., 91 Minn. 476, 
98 NW. 321. 

12. La.—Jamison v. 12 
La. Ann. 785. 

Md.—Moore vy. Rayner, 58 Md. 411. 

N. Y.—Nash v. Kemp, 49 HowPr 
522 [aff 12 Hun 592]. 

Okl.—Haas v. Brannon, 99 Okl. 94, 
225 P 931. See Smith v. Martin, 95 
Okl. 271, 219 P 312 (holding that an 
agreement, providing that “first par- 
ty will leave an easement or court 
two feet wide the entire length of 
the wall,” applied only to the wall di- 
viding the buildings longitudinally, 
had no reference to the front wall 
of the building, and did not prevent 
the first party from constructing his 
front wall so as to close one end of 
the court). 

Pa.—Campbell v. Duggan-Rider Co., 
Sot Pan Dist) Ge rCorwildlSyi22 Sha th. 2si4 
Pa. 19, 130 A 296, and quot Cyc]. 

But see infra § 47, 

[a] Thus, an iron pillar standing 


Duncan, 


clusively enjoyed by its owners, free from any bur- 


erowing out of the party wall agree- 


ment or statute,!? the respective owners of the party 
wall are entitled to extend the front facings of their 
respective buildings only to the center line of the 
front face of the party wall or to the line between 


lands;12 and if the builder of a 


party wall extends the front of his building over the 
entire front of the party wall, the other owner may 
remove the part of the front on his side of the center 
line, for the purpose of joining his own front to the 


x 

in front of a party wall, equally on 
the lands of both’ owners, may be 
cut in two perpendicularly, and one 
half removed from the land of the 
owner whose land has been used by 
the other owner in the construction of 
the wall, in order that the former 
may occupy the whole front of his 
land. Dunean y. Labouisse, 9 La: 
Ann. 49, 607 [cit and foll Jamison v. 
Dunean, 12 La. Ann. 785, 786]. 

[b] Right to build against a side 
wall standing wholly on the land of 
an adjoining owner does not author- 
ize the owner of such easement to 
place any structure in front of such 
wall. Moore v. Rayner, 58 Md. 411. 

13. Iowa.—Freeman v. Herwig, 84. 
Iowa 435, 51 NW 169. 

La.—Marion v. Johnson, 23 La. 
Ann. 597. 

N. Y.—Nash v. Kemp, 12 Hun 592 
[aff 49 HowPr 522]; Fettretch v. 
Leamy, 22 N. Y. Super. 510. 

Pa.—Campbell v. Duggan-Rider 
Co., 5 Pa. Dist. & Co. 119, 122 [aff 284 
Pa. 19, 130 A 296, and quot Cyc]. 

Alta.—Alberta Loah, ete., Co., Ltd. 
v. Beveridge, 6 Alta. L. 212, 12 Dom 
ae 292, 24 WestLR 736, 4 WestWkly 

But see Wallis v. Racine First Nat. 
Bank, 155 Wis. 306, 143 NW _ 670 
(where one owner was held to have 
a right to tear down the facing of the 
party wall and replace it with newer 
and more suitable material, which 
change was necessary as a repair). 

[a] Failure of one owner to object 
to the construction by the other of 
the frontal facing of his building 
across the entire*end or front face 
of the wall does not estop the former 
from insisting on the removal of half 
of the facing at a future time when 
he desires to make such use of his 
portion of the end face. Alberta 
Loan, etc., Co., Ltd. v. Beveridge, 6 
Alta. L. 212, 12 DomLR 292, 24 West 
LR 736, 4 WestWkly 995. 

{b] Manner of finishing front face 
of party wall.—Neither of the own- 
ers of a party wall has the right to 
require that the other shall finish the 
front of his building extending to the 
middle of the party wall in any par- 
ticular manner. McCarthy v. Peta- 
luma Mut. Relief Assoc., 81 Cal. 584, 
22 P 933. 

14. Freeman v. Herwig, 84 Iowa 
435, 51 NW 169; Campbell v. Duggan- 
Rider :Co:5 by Pas Distic? Com Algae 2 
[aff 284 Pa. 19, 130 A 296, and quot 
Cye}. 

[a] Reason for rule.—‘When the 
plaintiff built the wall he was charged 
with knowledge of'sthe fact: that the 
defendant might efect to treat it as 
a wall in common, and should .have 
planned his building accordingly. He 
cannot now complain that the ap- 
pearance of his building is somewhat 
marred by the changes the defendant 
has made.” Freeman v. Herwig, 84 
Iowa 435, 440, 51 NW 169. 

[b] Where wall was entirely on 
| land of one owner, the rule of the 
text has been held inapplicable. Og- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


— 


a 


§§ 32-33] 
[§ 32] 2. Beams. 


wall.+® 
[§ 33] -D. Windows and Other 
den v. Jones, 15 N. Y. Super. 685 (a 


reservation of “one-half of the west- 
erly wall erected or to be erected” by 
the grantee on a certain lot gave the 
grantor no fee in the ground, nor any 
right to remove, cut away, undermine, 
or build upon the wall, but only an 
easement of support, so that the gran- 
tor had no right to cut away the front 
of the grantee’s house and extend the 
front of his own building on the gran- 
tee’s lot). 

15. American R. Express Co. v. 
Lassen Realty Co., 205 App. Div. 238, 
199 NYS 744. 

16. Carpenter v. Kruidenier, 193 
TOW 390, else INW, la Ledererswv. 
Colonial Inv. Co., 130 Iowa 157, 106 
NW 357, 358. Contra American R. 
Express ‘Co. v. Lassen Realty Co., 205 
App. Div. 238, 199 NYS 744. 

[a] In Louisiana by statute, one 
coproprietor may ‘‘cause beams or 
joists to be placed within two inches 


-of the whole thickness of the wall.” 


Weill v. Baker, 39 La. Ann. 1102, 1104, 
3 S 361. 
17. Light, air, and view cena. 
see Adjoining Landowners §§ 76-87.’ 
18. Ala.—Graves v. Smith, 87 Ala. 
450, 6 S 308, 183 AmSR 60, 5 LRA 298. 
Tll.—Finch v. Theiss, 267 Ill. 65, 107 
NE 898; Kuh v. O’Reilly, 261 Dl. 437, 


"104 NE 5, 51 LRANS 420 [rev 177 Ill. 


AD TL |, 

Ind.—Fidelity Lodge No. 59 I. O. O. 
F. vy. Bond, 147 Ind. 437, 45 NE 338, 
46 NE 825; Evans v. Shephard, g1 
Ind. A. 147, 142 NE 730, 733 [cit Cyc]. 

Me.—Bonney v. Greenwood, 96 Me. 
335, 52 A 786. 

Ma. —Coggins v. Carey, 106 Md. 204, 
66 A 673, 124 AmSR 468, 10 LRANS 
NAG 

Mass.—Normille v. Gill, 159 Mass. 
427, 34 NE 543, 38 AmSR 441, 

N. J.—Traute v. White, 46 N. J. 
Eq. Ate 19 A 196. 

N. Y— Cutting v. Stokes, 72 Hun 
376, 25 NYS 365 [aff 148 N. Y¥. 730 
mem, 42 NE 722 mem]. But see Ham- 
mann v. Jordan, 129 N. Y. 61, 29 NE 
294 (where it was said, with refer- 
ence to flues, that the term ‘party 
wall’ does not yet, as a matter of 
law, and necessarily, imply a solid 
structure). 

Okl.—Holden v. Tidwell, 37 Okl. 
553, 133 P 54, 49 LRANS 369, AnnCas 
1915C 394. 

Pa.—Vollmer’s App., 61 Pa. 118; 
Yoder v. Trainer, 7 Pa. Dist. & Co. 
543. 

Tenn.—Dunscomb vy. Randolph, 107 
Tenn. 89, 64 SW 21, 89 AmSR 915. 

Tex.—Everly v. Driskill, 24 Tex. 
Civ. A. 413, 58 SW 1046. 

“Solidity and freedom from open- 
ings is of the very essence of the 
notion of a party-wall.” Traute v. 
White, 46 N. J. Eq. 487, 439, 19 A 196. 

“The agreement required that the 
wall be and remain a party wall, and 
in the absence of some provision to 
the contrary its terms will not admit 
of the construction that it was not 
intended it should be a solid wall 
throughout.” Kuh vy. O’Reilly, 261 
Ill. 487, 444, 104 NE 5, 51 LRANS 420. 

fa] “Dead or solid wall.”—Bedell 
v. Rittenhouse Co.,' 5 Pa. Dist. 689; 
Everly v. Driskill, 24 Tex. Civ. A. 413, 
58 SW 1046. 

[b] Written contract for the con- 
struction of a party wall, which 
makes no provision for openings 
therein, requires the wall to be solid 
for its entire length and height. 
Finch v. Theiss, 267 Ill. 65, 107 NE 
898; Metzger’v. 46 West 95th St., Inc., 
216 App. Div. 289, 214 NYS 664; Ever- 
ly-v. Driskill, 24 Tex. Civ. A. 413, 58 


While it has been said that 
either owner of a party wall has a right to use the 
entire wall, and not only that part which is on his 
own land, to support an addition to his building,?® 
it has been held that neither owner may extend the 
' beams of his building beyond the center of the party 
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common usage the terms “party wall” and “partition 
wall” have come to mean a solid wall.+® 
cept where permitted by statute,?® or in the case of 
consent,?° estoppel,*? or agreement between the ad- 
joining property owners allowing them,?? neither of 
the adjoining owners of a party wall has a right to 


Henee, ex- 


maintain windows or other openings therein,”* espe- 


Openings.1* 


SW 1046. 

Definitions see supra § l. 

Flues in wall see infra § 34. 

19. See statutory provisions. 

[a] Constitutionality—A munici- 
pal ordinance authorizing openings 
under named conditions and the stat- 
ute under which it was passed did not 
violate the federal or state constitu- 
tion as taking property without due 
process of law, both having been 
passed in the exercise of the police 
power, nor as denying plaintiff equal 
protection of the laws, since they 
operate equally on all who own simi- 
larly situated property within the 
territory affected. Federal Land 
Bank v. John D. Nix, Jr., Enterprises, 
166 La. 566, 117 S 720. 

20. Reynolds v. Union Sav. Bank, 
155 Iowa 519, 136 NW: 529, 49 LRA 
NS 194; Torrey v. Parker, 220 Mass. 
520, 108 SE 472; Hammann v. Jordan, 
129 N. Y. 61, 29 NE 294. See Robinson 
v. Hillman, 41 App. (D. C.) 191 (leav- 
ing openings in a wall constructed as 
for a party wall, thus failing to com- 
ply technically with the building reg- 
ulations, will not, at least where it 
was so built with the knowledge of 
the adjoining owner, deprive it of the 
character of a party wall, where the 
openings can be easily closed and the 
wall is structurally fit for a party 
wall); Schoemaker v. Wallace, 154 
Iowa 236, 134 NW 740 (under a stat- 
ute prohibiting the building of a wall 
on the land of another with openings 
therein, the construction of a wall 
with a view to an opening in the fu- 
ture is not prohibited, so that the 
subsequent opening of an arch ar- 
ranged for that purpose with the 
knowledge and consent of the parties 
is not a violation of the statute). 

[a] Acceptance of deed containing 
a reservation of a right of way con- 
stitutes a consent to the maintenance 
of a door in the party wall for the 
convenient use of the easement. 
Reynolds v. Union Sav. Bank, 155 
Iowa 519, 136 NW 529, 49 LRANS 194. 

[b] License to maintain windows 
in a party wall above the line of the 
roof, given by the owner to the ad- 
joining owner, after giving a third 
person a lease covering the wall, is 
not void, but cannot affect adversely 
the rights of the lessee. Torrey v. 
Parker, 220 Mass. 520, 108 NE 472. 


By 


21. See infra text and notes 37- 
22. Grimley v. Davidson, 133 Ill. 
1G 24) INGE 4398 fathe3 > Slike Ace T | 
Jones, 163 Pa. 330, 30 


Weigmann v. 
YaNig UNS} 


[a] Thus a contract for the erec- 
tion of a party wall providing that 
the party on whose land the wall is 
to be partly built shall not “have the 
right to obstruct the light for any 
window” which the party building 
“shall build into said wall’ implied- 
ly gives the builder the right to build 
windows in the wall. Grimley v. Da- 
vidson, 133 Ill. 116, 120, 24 NE 439. 

23. Ala.—Graves v. Smith, 87 Ala. 
450, 6 S 308, 13 AmSR 60, 5 LRA 298. 

Iil.—Kuh v. O’Reilly, 261 Ill. 437, 
104 NE 5, 51 LRANS 420 [rev 177 Il. 
A. 271]; Springer v. Darlington, 207 
. 238, 69 NE 946. 

Ind.—Fidelity Lodge No. 59 I. O. 
O. EF. v. Bond, 147 Ind. 437, 45 NE 

38, 46 NE 8251: Evans v. Shephard, 
$i ind. A. 147, 142 NE 730; Kiefer v. 
Dickson, 41 Ind. A. 548, 84 NE 523. 

Iowa.—Sullivan v. Graffort, 35 lowa 


53 L. 
Me.—Bonney v. Greenwood, 96 Me. 
oe Pr Hs A 786. 
106 Md. 


d.—Coggins v. Carey, 


cially where such windows or other openings are ex- 


124 AmSR 468, 


204, 66 A 673, 10 
LRANS 1191. 
Mass.—Normille v. Gill, 159 Mass. 


427, 34 NE 543, 38 AmSR 441. 

Mo.—Harber v. Evans, 101 Mo. 661, 
14 SW 750, 20 AmSR 646, 10 LRA 41. 

N. Y.—De Baun v. Moore, 167 N. Y. 
598 mem, 60 NE 1110 mem [aff 32 
App. Div. 397, 52 NYS 1092]; Metz- 
ger v. 46 West 95th St., Inc., 216 App. 
Div. 289, 214 NYS 664; Albany Nat. 
Commercial Bank v. Gray, 71 Hun 
290; 24 NYS! 997" fate Teo Nn, Vie 700 
mem, 39 NE 858 eee St. John v. 
Sweeney, 59 HowPr 175 

Oh.—Dawson v. Kemper, PH Ohy Cir: 
Ct. 180, 5 Oh. Cir. Dec. 130. 

Pa.— Milne’s App., 81 Pa. 54 [aff 
Gordon v. Milne, 10 Phila. 15]; Be- 
dell v. Rittenhouse: Co., ‘5 Pa. Dist. 
689; WVansyckel v. Tryon, 6 Phila. 

Case v. Tuason, 


401. 

Philippine. 14 
Philippine 521 (recognizing rule). 

Tenn.—Dunscomb v. Randolph, 107 
Tenn. 89, 64 SW 21, 89 AmSR 915. 

Tex.—Dauenhauer v. Devine, 51 
Tex. 480, 32 AmR> 627: Hiverly vi: 
ictsee 24 Tex, ‘Civ, A. 4135 58Siw 

Wash.—John P. Jones Co., Ine. v. 
Seattle Union Record Pub. Co., 131 
Wash. 560, 230 P 835. 

Eng. —Weston v. Arnold) ‘Lick. & 
Ch. 1084. 

See Fisk v. Haber, 7 La. Ann. 652 
(holding that a servitude through 
doors and windows in a division wall 
between two lots, established by the 
deceased proprietor of both, is de- 
stroyed by a probate sale to different 
purchasers; that the wall is pre- 
sumed common, and the purchaser, 
over whose right the servitude is 
claimed, may compel the other to 
close the openings, or, giving up the 
right in common, erect a new wall 
against the old). 

But see Pierce v. Lemon, 7 Del. 
519 [dist Harber v. Evans, 101 Mo. 
661, 14 SW 750, 20 AmSR 646, 10 LRA 
41] (where it is said that at common 
law no action lies for opening win- 
dows in party or boundary walls). 

[a] Reason for rule.—‘“‘Such 
openings tend to weaken the strength 
of the structure, and impair its value 
for lateral support of the adjoining 
building. They prevent, or render 
inconvenient, the utilization of the 
wall for the erection of an additional 
story for the building. They also 
increase the hazards of fire, and in- 
juriously affect the adjoining pro- 
prietor by unduly exposing his prem- 
ises in various other objectionable 
pera Graves v. Smith, 87 Ala. 450, 

6 S 308, 13 AmSR 60, 5 LRA 298 


ae: Dunscomb Ne Randolph, 107 
eter 89, 101, 64 SW 21, 89 AmSR 
“ Lb]. Windows as indication that 


wall is not party wall.—(1) ‘While 
the presence or absence of windows 
is not an unfallible test of a party 
wall, their presence is a good in- 
dication that it is not a party wall.” 
Kiefer v. Dickson, 41 Ind. A. 548, 84 
NE 528, 525. (2) “The window in 
the original wall indicated that the 
builder did not regard the wall as 
common to both properties. The 
other window erected in 1896 
aa Hes this conclusion.” Yoder 

Trainer, 7 Pa. Dist. & Co. 548, 544. 
GB) “These signs [including three 
openings for air and light] positively 
and conclusively prove that the wall 
is not a party wall.”” Case v. Tuason, 
14 Philippine 521, 527. 

[ce] Doctrine of ancient lights dis- 
tinguished.—‘‘The difference is be- 


° 
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pressly prohibited by statute?* or by the terms of 
the agreement by which the party wall status is ere- 
but limitations of the rule have been rec- 
ognized where recesses for light and air were neces- 
sary,*® and where windows were constructed in a 
part of the wall that was not a party wall.?* 
has been held that the right to maintain windows 
in a party wall cannot be acquired by preseription?® 


ated ;7° 


or by implied ‘grant.”° 


Maintenance of openings before payment toward 
Some authorities hold that the builder 
of a wall standing partly on the adjoining 
cannot maintain openings therein, even though the 
adjoining owner has not paid any part of the cost of 
the wall,*° while others, on the ground that, until the 
latter has paid his share of the cost of such a wall, 
it is not a party wall,*? hold that openings may be 
maintained until contribution is made.*? 

It has been held that either 
adjoining owner may close up windows and other $ 
openings made in the party wall by the other,*? pro- 
vided no unnecessary injury is done;** or he may 
seek relief by mandatory or restraining injunction.*® 


cost of wall. 


Closing of openings. 


tween the maintenance of windows 
in one’s own walls and those of an- 
other.’ Graves v. Smith, 87 Ala. 450, 
453, 6 S 308, 183 AmSR 60, 5 LRA 
298. To same effect Harber v. Evans, 
101 Mo. 661, 14 SW 750, 20 AmSR 
646, 10 LRA 41 [dist Pierce v. Lemon, 
i Del. 51.94. 

Closing of windows as constructive 
eviction of tenant see Landlord and 
Tenant § 994. 

24. See statutory provisions. 

25. Dauenhauer v. Devine, 51 Tex. 
480, 32 AmR 627; John P. Jones Co., 
Ine. v. Seattle Union Record Pub. 
Co., 131 Wash. 560, 230 P 835; Mor- 
rison Dept. Store Co. v. Lewis, 96 W. 
Va. 277, 122 SE 747. 

26. McCall v. Barrie, 15 WklyNC 
(Pa.) 28 (where one adjoining owner 
erected a solid party wall the whole 
length of his building to the height 
of sixteen feet above the ground, and 
continued the wall as a solid wall to 
the height of seventy feet, except in 
three places, forty feet apart, where 
he receded from the party wall nine 
feet, and then built on the founda- 
tions on his own ground, thus form- 
ing recesses for light and air, and 
it was held that he had a right to 
erect a wall with such recesses). 

27. See cases infra this note. 

[a] Where only the lower part of 
a wall is a party wall (1) windows 
from which a right of lights has been 
gained, in the upper part of the wall, 
which is not a party wall, may not 
be interfered with. Weston v. Ar- 
nold, L. R. 8 Ch. 1084. (2) Where a 
wall thas become a party wall, but 
only to the extent of its prescriptive 
use, the holder of the prescriptive 
right cannot prevent the opening of 
windows in a part of the wall, above 
his building, which he has never 
used. Mollenhauer v. Wolfe, 118 
Mise. 390, 193 NYS 348 [aff 207 App. 
Div. 869 mem, 201 NYS 926 mem]. 


25° Roudet sv. Bedell, Phila. 
(Pa.) 366. But see Graves v. Smith, 
87 Ala. 450, 453, 6 S 308, 13 AmSR 60, 


5 LRA 298 el ihe allowed to continue 

. for a period of twenty years, 
the privilege [of maintaining win- 
dows and openings in a party wall] 
of the adjoining owner would ma- 
ture into a perfect legal right, under 
the doctrine of prescription”); Cor- 
tes v. Yu-Tibo, 2 Philippine 24, 31 
(under a statute prohibiting the mak- 
ing of any opening in a party wall by 
one owner without the consent of 
the other, “the very fact of making 
such openings in such a wall might 

. be the basis for the acquisition 
of a prescriptive title . . because 
it always presupposes the express or 
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Estoppel.?® 


It 


[§§ 33-34 


It has been held that one adjoining 
owner may, by permitting the cutting of windows in 
a party wall and by his conduct, estop himself to 
object to their further maintenance,®? particularly 
where they do him no injury,** and he does not de- 
sire to use the wall.®® 
been held that the failure of an adjoining owner to 
object to the unauthorized placing of windows in the 


On the other hand, it has. 


party wall does not estop him from thereafter ob- 


premises 


may be used by 


ties are entitled 


implied cone’ Roa _the other part 
owner’). ws 

Acquisition ot aecmente of light 
and air by prescription see Hase- 
ments §8§ 84, 85. 

Prescriptive right in party wall 
generally see supra § 18. 

29. De Baun v. Moore, 32 App 
Div. 39%, 52.NYS) 1002) [atirke7 IN. ay 
598 mem, 60 NE 1110 mem]. 

Implied grant of right to access of 
light and air see Adjoining Landown- 
ers §§ 76-78. 

30. Kuh v. O’Reilly, 261 Ill. 437, 
104 NE 5, 51 LRANS 420 [rev 177 I11. 
A. 271]; Sullivan v. Graffort. 35 Iowa 
531; Cutting v. Stokes, 72—-Hun 376, 
25 NYS 365 [aff 148 N. Y. 730 mem, 
42 NE 722 mem]; Rochester Hu- 
mane Soc. v. Ryan, 137 NYS 74 faff 
156 App. Div. 925 mem, 141 NYS 
1124 mem]. 

[a] Title remaining in builder.— 
An agreement under which a wall 
was built, it ‘to be and to remain a 
party wall,’ and defendants to have 
the right at any time to use any part 
of it on payment of half the value 
of that part, has been held not to al- 
low the builder to construct and 
maintain windows in it until the oth- 
er party desires to use it, even 
though, until that time, title remains 
in the builder. Kuh v. O’Reilly, 261 
Ill. 437, 104 NE 5, 51 LRANS 420 [rev 
a he ena 6D SN my (5 V8 

Sl. See infra §§ 58, 59. 

Where wall not party wall see Ad- 
joining Landowners § 80 note 91 [a]. 

32. Oldstein v. Firemen’s Bldg. 
Assoc., 44 La. Ann. 492, 10 S 928; 
Lavergne v. Lacoste, 26 La. Ann. 507; 
Jeannin v. De Blane, 11 La. Ann. 465; 
Witte v. Schasse, (Tex. Civ. A.) 54 
SW 275. See Stein v. Berrisford, 108 
Minn. 177, 121 NW 879 (where plain- 
tiff impliedly consented to the con- 
struction of the wall with openings 
for windows until he should pay half 
the cost and use it as a party wall). 

33. Me.—Bonney v. Greenwood, 
96 Me. 335, 52 A 786. 

N. Y.—De Baun v. Moore, 32 App. 
Div. 397,52 NYS 1092 Patt LGN" INS oY: 
598 mem, 60 NE 1110 mem]: Albany 
Nat. Commercial Bank v. Gray, 71 
Hun -295, 24 NYS 997 Pati 144No YY. 
701 mem, 39 NE 858 mem]. 

Oh.—Dawson v. Kemper, 11 Oh. 
Cir. \Cte L830 25 Oh Cin wee 30: 

Okl.—Holden v. Tidwell, 37 Okl. 
553, 133 P 54, 49 LRANS 369, AnnCas 


LILS ©, 394: 
Pa.—Roudet v. Bedell, 1 Phila. 366. 
34. Bonney v. Greenwood, 96 Me. 


DOOmeOa! WAS WCOOE 
See infra § 92. 
See generally Srneel 2 Gs 


35. 
36. 


lor later cases, developments and changes in the law see cumulative Annotations, same title 


jecting to their maintenance, where all the facts are 
equally known to both parties, and the party insert- 
ing the windows is not misled by the acts or con- 
duct of the objecting party.*° 

[§ 34] E. Flues and Fireplaces. 


A party wall 
the adjoining owners for the con- 


struction and maintenance of chimney fiues** and 
fireplaces,*? especially where suchsis the customary 
method of construction.** 
structed in a party wall for the common use of the 
contiguous buildings and are accessible to either 
owner, they may be used by either,** but not in such 
a manner as is detrimental to the other.*® 


Where flues are con- 


Both par- 


to use the flue when it is built in 
Joi L052: 

37. Mollenhauer v. Wolfe, 118 
Misc. 390, 193 NYS 348 [aff 207 App. 
Div. 869 mem, 201 NYS 926 mem]; 
Dunscomb v. Randolph, 107 Tenn. 89, 
64 SW 21, 89 AmSR 915. 

38. See cases supra note 37. 

39. Dunscomb v. Randolph, 107 
Tenn. 89, 64 SW 21, 89 AmSR 915. 


40.. Fineh -v.. Theiss,» 267, Tuk 263 
107 NE 898; Torrey v. Parker, 220 
Mass. 520, 108 NE 472. 

41. I[ll.—Ingals v. Plamondon, 75 
a ONDE oa ba LoS 


Ind.—Fidelity Lodge No. 59 I. O. O. 
F. v. Bond, 147 Ind.«437, 45 NE 338, 


46 NE 825. 

Iowa.—Koolbeck v. Baughn, 126 
Iowa 194, 101 NW 860. 

La.—Weill v. Baker, 39 La. Ann. 


brats 3S 361. 


Y.—Hammann y. Jordan, 129 N, 
ng ak 29 NE 294; Horenburger Wa 
Topper, L332NV'S 358: Nash v. Kemp, 
49 HowPr 522 [aff 12 Hun 592]; Daly 
v. Grimley, 49 HowPr 520. 

Eng.—Jones v. Pritchard, [1908] 1 
Ch.v63 052 BRC.8S0 

One —Tane Vv. eRe 4 OntWR 539. 

42. Nash v. Kemp, 49 HowPr (N. 
¥.) 522 [aff 12 Hun’) 5924. 

43. Hammann v. Jordan, 129 N. Y. 
61, 29 NE 294; De Baun y. Moore, 32 
App. Div. 397, 52 NYS 1092. [aff 167 
N. Y. 598 mem, 60 NE 1110 mem]. 

[a] Evidence as to the- general 
custom in New York as to flues when 
party walls are erected may be some 
evidence of the meaning of the term 
as used in an agreement for such a 
wall. Hammann y. Jordan, 129 N. Y. 
61, 29 NE 294. 

44. Pier v. Salot, (Iowa) 107 NW 
420; Batt v. Kelly, 75 App. Div. 321, 
78 NYS 142; Daly v. Grimley, 49 How 
Brocney ys) 520. 

[a] Where a flue on the outside of 
a party wall projects over one of the 
adjoining lots (1) both of which be- 
long to the same person, the grantee 
of the lot over which the flue projects 
takes his lot burdened with this ap- 
parent easement in favor of the 
grantee of the other lot. Ingals v. 
Plamondon, 75 Ill..118. (2) Convey- 
ance by common qwner of adjoining 
lots see supra § of 

[b] Strong presumption of safety 
is raised by more than twenty yearg’ 
use of a flue. Daly v. Grimley, 49 
HowPr (N. Y.) 520. 


45. Herrman vy. Hartwood Holding 
Go, Ine, 193 App: Div,1115, 183aNwes 
402; Batt v. Kelly, 75 App. Div. 321, 


78 NYS 142 (so holding, even though 
the flues as constructed extended two 
inches into the half of the wall of 
the owner _making the detrimental 


, page and note number. 


§§ 34-38] 


the middle of the wall, although the lower part of 
it is wholly in the half of the wall on the land of one 
owner.*® It has been held that, where chimney flues 
are built only for the convenience of one owner, a 
subsequent adjoining builder is not entitled to use 
the flues unless his use will in no way be detrimental 
to the other’s use.** Flues may be constructed in 
one half of the wall for the use of one building, and 
in the other half for the use of the other,*® in which 
ease a grant of a specified half of the wall implies 
the grant and reservation of an easement to use the 
fiues in the respective halves of the wall.*® 

[§ 35] F. Erection and Painting of Signs. Nei- 
ther of the owners of a party wall has a right to 
maintain an advertising sign on the other owner’s 
side of the wall,°° but either has a right to do so 
on his own side;®! and it has been held that the 
erection and maintenance of an advertising sign with 
the foundation thereof on the party wall is a rea- 
sonable use of the wall, in the absence of proof of 
damage from such use®? or of interference with the 
rights of the other owner.®® 

[§ 36] G. Overhanging Projections.°+ Neither 
of the owners or users of a party wall has a right 
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to attach to the wall window shutters, exhaust pipes, 
anchor rods, or other projections or fixtures extend- 
ing over the adjoining premises,®> and equity by 

mandatory injunction will compel their removal.°° 
Nor will the fact that the projection does not ac- 
tually damage or interfere with the adjoining owner 
affect the rights of the parties.** A party wall ease- 
ment does not give either owner a right to construct 
and maintain a roof or cornice extending over and 
beyond the party wall and over the property of the 
adjoining owner.®* Haves overhanging the adjoining 
lot may be cut off by the owner of the lot, where 
necessary for the raising of his building making use 
of the party wall,°® the right to use which was. 
granted to him by the common owner of the two lots, 
the other lot having been conveyed subject to the 
rig hin 60 

[§ 37] H. Use of Wall Not Built as Party Wall.°? 
Neither of two adjoining owners has any right to 
use, without the consent of the other, a wall “which 
stands wholly on the latter’s land and which was not 
built as a party wall,°? or to use it to a greater extent 
than is permitted by grant.°®* 


IX. DESTRUCTION 


Exeept for purposes here- 
inafter mentioned,®° neither of the adjoining owners 


[§ 38] A. In General. 


use). 

{a] Failure to comply with a 
building code provision as to flues 
(1) and plumbing vents, in erecting a 
new building, is an invasion of the 
rights of the other owner of the par- 


ty wall. Herrman y. Hartwood Hold- 
me Co, ince. 193-App.. Div. L115. ks3 
NYS 402. (2) Improper user gener- 


ally see supra § 29. 

46. Weill v. Baker, 39 La. Ann. 
1102, 3 S 361; Lane v. George, 4 Ont 
Wek o os 

[a] Such construction does not es- 
tablish exclusive ownership of the 
flue, or destroy the presumption that 
it was intended for the common use 
and benefit of both owners of the par- 
ty wall. Weill v. Baker, 39 La. Ann. 
A102; 3. S362. 

47. Koolbeck v. Baughn, 126 Iowa 
194, 101 NW 860. 

48. Jones v. Pritchard, [1908] 1 
Ch. 630, 2 BRC 380. See Home Bank 
v. Might Directories, Ltd., 31 Ont. L. 
340, 6 OntWN 277, 20 DomLR 977 
(building of a wall in this manner, in 
erecting a building on one lot, does 
not make the wall a party wall, but 
enly gives the owner of the adjoin- 
ing land a right to use the flues on 
his side of the wall). 

49. Jones v. Pritchard, [1908] 1 
Ch. 630, 2 BRC 380 (grantee is not lia- 
ble for injury to the other owner’s 
premises from the escape of smoke, 
caused by the defective condition of 
the latter’s half of the wall). 

50. Stein v. Golden Rule, 108 Minn. 
182, 121 NW 880;° Shiverick v. R. J. 
Gunning Co., 58 Nebr. 29, 78 NW 460, 
59 Nebr. 73, 80 NW 264; Bedell v. 
Rittenhouse Co., 5 Pa. Dist. 689; Wis- 
tar v. American Baptist Publication 
Soc., 2 WklyNC (Pa.) 333 

51. Mich.—Lappan v. Glunz, 140 
Mich. 609, 104 NW 26. 

Mo.—Fox v. Mission Free School, 
120 Mo. 349, 359, 25 SW 172. 

Nebr.—Shiverick Vv. KR. Jo Gunning 
Co., 58 Nebr. 20, 78 NW 460, 59 Nebr. 
73, 80 NW 264. 

Oh.—Mitchell Store Bldg. Co. v. 
Starr Piano Co., 18 OhNPNS 547. 

Pa.—Reilly v. Widmyer, 23 Pa. 
Dist. 176. : 

“This idea of mutuality of benefit 
and of right . . does not prevent 
the parties from using the surface of 
the walls in such manner as the 
business, comfort or taste of each 
may require, so long as its efficiency, 
as a support, is not impaired. If busi- 


ib.° © 


ness uses required shelving to be at- 
tached to the wall, or if comfort or 
taste require that the surface be plas- 
tered or painted, or that pictures be 
hung upon it, the mutual rights of 
the parties in the wall would not suf- 
fice to prevent these improvements or 
ornamentations so long as they did 
not materially weaken the support.” 
Fox v. Mission Free School, supra. 

[a] . Reason for rule.—‘‘The sur- 
face of the party-wall enclosed with- 
in the houses of which it forms part 
may be used by the respective parties 
as they see fit, for that portion is up- 
on their land, and that use does not 
impair the purposes for which the 
wall was erected.” Reilly v. Wid- 
myer, 23 Pa. Dist. 176, 182. 

[b] Under an agreement providing 
for the construction of a party wall 
partly on the land of each of two 
adjoining owners, the wall to be the 
common property of both parties and 
the builder to have peaceful posses- 
sion of a specified strip of land for 
the purpose of building the wall, the 
builder does not have such possession 
of the other party’s side of the wall 
as to enablJe her to enjoin the lessee 
of the other party from painting signs 
thereon and using it “for proper ad- 
vertising purposes.”’ Lappan Vv. 
Glunz, 140 Mich. 609, 104 NW 26. 

52. Varriale v. Brooklyn Edison 
Co., 225 App. Div. 699, 231 NYS 449. 

53. Varriale v. Brooklyn Edison 
Gos supra: 

54. Encroachments by adjoining 
landowner generally see Adjoining 
Landowners §8§ 14-25. 

55k i Del. 
519. 

Ill.—Kuh v. O'Reilly, 261 Ill 437, 
Lot 5, 51 LRANS 420 [rev 177 Ill. 
A. 271). 

Ind.—Evans vy. Shephard, 81 Ind. A. 
147, 142 NE 730. 


Del.—Pierce v. Lemon, 


Minn.—Stein v. Golden Rule, 108 
Minn. 182, 121 NW 880 
Oh. —Young v. Thedieck, 8 Oh. A. 


LOS 28eOCs Ay 2392 

fa] Reason for rule.—‘‘The plain- 
tiff was entitled to the sole possession 
and enjoyment of all that part of his 
lot not occupied by the party wall, 
free from any projecting and over- 
hanging sign, shutters, and applianc- 
es, without reference to the question 
whether he was actually damaged 
thereby.’’ Stein v. Golden Rule, 108 
Minn. 182, 184, 121 NW 880. 


AND REBUILDING®+ 


of a party wall has the right to destroy or remove 
However, it has been held that, where a party 


56. See infra § 91. 

57. Stein v. Golden Rule, 108 Minn. 
182, 121 NW 880; Young v. Thedieck, 
8iOh, Ay 1035 28 On CrAaz3o" 

58. Pierce v. Lemon, 7 Del. 519; 
Young v. Thedieck, 8 Oh. A. 103, 28 
O. A. 239. 


or 


59. Lawrence v. Hough, 35 N. J. 
BGs oie 

60. Lawrence v. Hough, supra. 

61. Remedy for wrongful use see 


infra §§ 96, 97. 

62. Ala.—Bisquay v. Jeunelot, 10 
Ala. 245, 44 AmD 483. 

Ark.—Evans v. Pettus, 112 Ark. 572, 
166 SW 955; Trulock v Parse, 83 Ark. 


149, 108 SW 166, 11 LRANS 924. 
Kan.—Mathis v. Strunk, 73 Kan. 
595, S83 P 590: 
Ky.—Welford v. Gerard, 108 Ky. 
322, 56 SW 416, 22 KyL 203. 
Mo.—Rankin v. Charless, 19 Mo. 


490, 61 AmD 574. See Abrahams v. 
Krautler, 24 Mo. 69, 66 AmD 698 
(imiting the rule to cases where the 
use of the wall is to the injury of its 
owner). 

Ont.—Brooke v. McLean, 5 Ont. 209. 

See Boucher v. Carette, 64 Que. Su- 
per. 253 (as sustaining rule). 


63. Miller v. Stuart, 107 Md. 23, 68 
A. 273; Fettretch v. Leamy, 22 N. Y. 
Super. 510. 

64. Cross references: 


Contribution to cost of rebuilding see 
infra’ Ss 74 

Injuries incident to destruction and 
rebuilding see infra §)52. - 

Removal of party wall as Breaen of 
covenant of quiet enjoyment see 
Landlord and Tenant 36 C. J. p 77 
note 69 [c] (2). 

Termination of easement by destruc- 
wow or decay of wall see supra § 


65. See infra §§ 39, 40. 

66. U. S.—Cino Theatre Co. v. 
B/G Sandwich Shops, 24 F. (2d) 31. 

Md.—Baugher v. Wilkins, 16 Md. 


35;°77 Amp 279. 
N. J.—Howard v. Jersey City, (Ch.) 
140 A 261. 


IN Ye—— Potter, va jWaltte,) LOIN aye 


Super, 644; Maxwell v. Hast River 
Bank, 16 N. Y. Super. 124; Eno v. Del 
Vecchio, 11 N. Y. Super. 53; Sherred 


Vv. Cisco, 6 N. Y. Super. 480 
Oh.—Miller v. Brown, 33 Oh. St. 547. 

(aoe eo oa Vv. Fallons, 2, Phidar 
Tenn.—Carroll Blake Constr. Co. 

v. Boyle, 140 Tenn. 166, 2083 SW 945, 
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wall has never been used by one of two adjoining 
owners of land, or his predecessors, although they 
had a right to do so, the taking down of a portion of 
the wall and the erection of a new wall, with windows 
therein,®’ by the other, wholly upon his own land, and 
upon a new foundation, will not be restrained in 


equity.°§ 


[§ 39] B. Removal and Replacement of Insuffi- 
cient and Dangerous Walls—1. Insufficiency for 
New Building. While there is some authority to the 
contrary,°® in a number of jurisdictions the right of 
an adjoining owner to take down a party wall, even 
though it is sufficient to support the existing struc- 
tures and is not in a dangerous condition, and to re- 
place it without unnecessary delay, within a rea- 
sonable time,‘° and with proper care to avoid injury 
to the adjoining premises, with a wall strong enough 
to support a new structure requiring a stronger wall, 
No greater part of the adjoin- 


is well recognized.*1 


PARTY WALLS 


owner as he had 


[§§ 38-40 


the old;7? and the same rights of support for his 
building must be given in the new wall to the other 


in the old one.7? It has been held 


that the codwner is entitled to reimbursement for 
the necessary expenses incurred by him in protecting 
his property during the change.’ 


Where the original wall was solid, the erection of 


reasonable care, 


ing land may be occupied by the new wall than by 


Eng.—Jones v. Read, Ir. R. 10 C. L. 


SLO: 

But see Perry v. Reeve, 56 App. 
(D. C.) 248,12 F. (2d) 184 (holding 
that an owner of property on which 
one half of an old division wall and 
fence was erected, who while exca- 
vating removes the wall, without the 
consent of the adjoining owner, in- 
stead of underpinning it, which was 
not possible, but replaces it with a 
more substantial and artistic wall, is 
not, by reason of his failure to obtain 
consent, required to remove the new 
wall so erected, the other owner not 
being prejudiced). : 

Removal of moiety of wall see in- 
fra § 49. 

67. Windows see supra § 33. _ 
Jacob v. Hepner, 6 Pa. Dist. & 
Co. 369. ’ 

69. Partridge v. Lyon, 67 Hun 29, 
21 NYS 848; Potter v. White, 19 N. 
Y. Super. 644. 

fa] Part of wail not used by ad- 
joining owner cannot be removed 
where it appears that, under the rules 
of the city building department, an 
equally serviceable wall could not be 


rebuilt. Partridge v. Lyon, 67 Hun 
29, 21 NYS 848. 
70. Putzel v. Drovers’, etc., Nat. 


Bank, 78 Md. 349, 28 A 276, 44 AmSR 
298, 22 LRA 632; Commercial Nat. 
Bank v. Eccles, 43 Utah 91, 99, 134 
P 614, 46 LRANS 1021, AnnCas1916C 
368 [cit Cyc]; Jolliffe v. Woodhouse, 
HOMES Levee bbs! 

71. D. C.—Fowler v. Saks, 18 D. C. 
570, 7 LRA 649. Compare Perry v. 
“Reeve, 56 App. 248, 12 F. (2d) 184, 
supra § 38 note 66. 

ind.—Evans v. Shephard, 81 Ind. 
A. 147, 142 NE 730 (recognizing rule). 

La.—Heine v. Merrick, 41 La. Ann. 
194, 5 S 760, 6 S 637; Gettwerth v. 
Hedden, 30 La. Ann. 30. 

.Md.—Putzel v. Drovers’, etc., Nat. 
Bank, 78 Md. 349, 28 A 276, 44 AmSR 
298, 22-LRA 632; Glenn v. Davis, 35 
Md. 208, 6 AmR 389. 

Miss.—lLexington Lodge v. Beal, 94 
Miss. 521, 49 S 833. 

Oh.—Duhme v. Jones, 8 Oh. Dec. 

34; 


(Reprint) 757, 9 CineLBul 293. 
Pa.—HPvans v. Jayne, 23 Pa. 
McGlumphy vy. Lentz, 69 Pa. Super. 

36. 

Utah.—Commercial Nat. Bank v. 
Eccles, 43 Utah 91, 99, 134 P 614, 46 
LRANS 1021, AnnCas1916C 368 [cit 
Cyc}. : 

Va.—Bellenot v.:Laube, 104 Va. 842, 
52 SE 698. 

Eng.—Cowen v. Phillips, Beav. 
18, 55 Reprint 272; Wheeler v. Gray, 
6 C. B. N. S. 606, 95 ECL 606, 141 Re- 
print 593; Seawell v. Webster, 29 L. 
J. Ch. 71; -Jolliffe v. Woodhouse, 10 
T. L. R. 553; Beardmore v. Fox, 8 T. 
R214, 5101 Reprint 13525. Peck. .v. 
Wood, 5 T. R. 130, 101 Reprint 75. 


9 
33 


Can.—Lavigne v. 
Crerspt 

[a] Thus, where a deed of a lot 
eontained a stipulation that notwith- 
standing a deviation of the existing 
partition wall Sr omy the true dividing 
line between the lots, the wall to re- 
main undisturbed ‘“‘so long as_ the 
said houses shall endure,” it was held 
that the provision must be taken most 
favorably for the grantee, and that 
the evident design was that when- 
ever the grantee should find it nec- 
essary to erect a more substantial 
structure, his enjoyment of the 
property, according to its true lines, 
should no longer be restricted. Glenn 
v. Davis, 35 Md. 208, 6 AmR 389. 

[b] Necessity of rebuilding may 
be questioned by the adjoining own- 
er, and the question determined by 
surveyors and an umpire, under the 
Metropolitan Building Act (1855) 18 
& 19 Vict. c 122. Seawell v. Webster, 


Nault, 59 Can. S. 


Doma @ Wetgoles 

72. Bellenot v. Laube, 104 Va. 842, 
52 SE 698. 

73. Putzel v. Drovers’, etc., Nat. 


Bank, 78 Md. 349, 28 A 276, 44 AmSR 
298, 22 LRA 632; Lexington Lodge 
v. Beal, 94 Miss. 521, 49 S 883; Com- 
mercial Nat. Bank v. Eccles, 43 Utah 
91, 134 P 614, 46 LRANS 1021, AnnCas 


1916C 368; Bellenot v. Laube, 104 
Va. 842, 52 SH 698. 
74 Putzel v. Drovers’, etc., Nat. 


Bank, 78 Md. 349, 28 A 276, 44 AmSR 
298, 22 LRA 632. Compare Heine v. 
Merrick, 41 La. Ann. 194, 5 S 760, 6 
S 637 (construing statute requiring 
expense to be borne by rebuilding ad- 
joining owner). 

75. Evans v. Shephard, 81 Ind. A. 
147, 142 NE 730. 

76. Evans v. Shephard, supra. 

Windows see supra § 33. 

77. Heine v. Merrick, 41 La. Ann. 
194, 5 S 760, 6 S 687; Standard Bank 
v. Stokes, 9 Ch. D. 68 

[a] . At common law no action lies 
against a tenant in common for pull- 
ing down a party wall for the pur- 
pose of building a new one or for re- 
pairing the wall or for replacing an 
old foundation by a new one, even 
without notice to the adjoining owner. 
In such case there is no destruction 
or destructive waste. Standard Bank 
v. Stokes, 9 Ch. D. 68. 

[b] In louisiana the _ statute, 
which authorizes the new construc- 
tion to be made at the expense of 
the owner who has it done and any 
necessary additional thickness re- 
quired to be upon his,own land, does 
not require the previous consent of 
the other owner. Heine v. Merrick, 
41 La. Ann. 194, 5 S 760, 6 S 637. 

Increase of thickness see infra § 48. 

78. See statutory provisions. 

[a] In England, under a statute 
requiring notice to the adjoining own- 


a new wall, without the consent of the other owner, 
with openings through which the builder and others 
pass daily, is such a continuing trespass as to con- 
stitute a nuisanece,**® and will be enjoined.*® 

Notice to, or consent of,.other owner is not neces- 
sary’’ except when required by statute.7® 

[§ 40] 2. Dangerous Wall. 
is so much dilapidated or out of repair as to be 
dangerous to life or property or insufficient for the 
support of the existing buildings, either owner may, 
upon reasonable notice to the other, and exercising 


Where a party wall 


tear down and rebuild the wall‘? 


er by an owner of a party wall in- 
tending to make changes in its struc- 
ture (1) the removal of a building 
without disturbing the party struc- 
ture or the support given by the par- 
ty structure does not come within 
the statute, and no notice is required. 
Major v. Park Lane Co., L. R. 2 Ea. 
453. (2) A notice of intention to pull 
down and rebuild a wall, deseribed in 
the notice as a party wall, but which 
is not one, is a threat to treat it as 
such, and the owner on whom it is 
served is entitled to file a bill to re- 
strain action on the notice. Sims v. 
Estate Co., Ltd. 14 L. T. Rep. N. S. 
55. (3) A tenant in occupation under 
an agreement covering more than 
three years, which is enforceable in 
equity, although at law it would make 
him only a tenant from year to year, 
is entitled to notice of intention to 
pull down the party wall. Cowen v. 
Phillips, 33 Beay. 18, 55 Reprint 272. 
(4) A tenant from year to year is 
not an owner within the statute and 
is not entitled to notice of the land- 
lord’s intention to pull down and re- 
build the party wall. Wheeler v. 
Gray, 6 C. B. N. S. 606,95 ECL 606, 
141 Reprint 593. 

Condemnation of sufficient wall see 
infra § 41 text and note 85. 

79. U. S.—Wilson vy. Leiberman, 2 
Pees No. 17,816a, 2 Hayw. & H. 
ieee eee v. Forsyth, 44 Ill. A. 

Mass.—Bennett v. 
Mass. 23, 147 NE 28; 
ken, 186 Mass. 323, 71 NE 563, 
AmSR 572; Everett v. Edwards, 
Mass. 588, 22 NE 52, 14 AmSR 462, 5 
LRA 110. 
peer rasa v. Sumner, 56 Mo. 

N. Y.—Schile v. Brokhahus, 80 N. 
Y. 614; Partridge v. Gilbert, 15 N. 
Y..601- 69) Am D) 632 atts OniNe pYer sure 
per. 184]; Reynolds v. Fargo, Sheld. 
531; Partridge v. Lyon, 67 Hun 29, 
21 NYS 848; Campbell v. Mesier, 4 
Johns. Ch. 334, 8 AmD 570, 6 Johns. 
Chin2d: 

Oh.—Richardson v. Frank, 13 Oh. 
Dec. (Reprint) 768, 2 Cine. Super. 60. 

Va.—Bellenot v. Laube, 104 Va. 842, 
52 SH 698. 
eee eek v. Hocken, 1 F. & F. 
See Moore y. Shoemaker, 10 App. 
(D. C.) 6 (where this principle was 
held to apply to a wall which was not 
a party wall, but in which there ex- 
isted a right to mutual lateral sup- 
port in the adjoining owners). 

[a] Necessity of rebuilding must 
be established by the judgment of 
men skilled in the business. Belle- 
not v. Laube, 104 Va. 842, 52 SE 698. 

{b] Party wall built wholly on 
one lot cannot, after it has remained 


Sheinwald, 
Fleming v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


wT 


§§ 40-43] 


without unnecessary delay.*° 
given by some statutes.’ 


the other’s building.*? 
[§ 41] 3. Condemned Wall. 


insufficient.’* 


the meaning of the statute.*# 


This right likewise is 
Neither owner has any 
right to have an unsafe wall propped up, rest upon, 
or sustained by the timbers, walls, or other parts of 


The removal of a 
party wall may be compelled where it has been con- 
demned by proper authority as being dangerous or 
It must clearly and affirmatively ap- 
pear that the wall complained of is dangerous within 
If the wall is sufficient 
for its present purposes, it cannot be condemned, 
merely because it is of insufficient strength for an 
erection which one adjoining owner desires to make.®® 
Where a part of a party wall has been condemned, 


PARTY WALLS 


existed.° 


one owner may thereafter rebuild that part, if no in- 


[§ 43] A. In General. 


there twelve years, be pulled down by 
the owner of the lot and rebuilt on 
the line shown by a new survey, but 
must be rebuilt on the old site. Wil- 
son v. Leiberman, 30 F. Cas. No. 17,- 
8i6a, 2 Hayw. & H. 312. e 
[ec] Replacement by thicker wall. 
—‘When a nine inch party wall is 
torn down it cannot be rebuilt by a 
fourteen inch wall.” Wilson v. Lei- 


berman, 30 F. Cas. No. 17,816a, 2 
Hayw. & H. 312, 314. 
80. Pfluger v. Hocken, 1 F. & F. 


142. 

81. See statutory provisions; 
eases infra this note. 

[a] “Unnecessary inconvenience.”’ 
—A statutory reyuirement that oper- 
ations upon a party wall be done in 
such a manner as to cause no unnec- 
essary inconvenience to the adjoining 
Owner does not require the owner 
pulling it down to do an independent 
act, such as putting up a hoarding, 
to protect the adjoining owner. 
Thompson v. Hill, li. R. 5 C._P.-564. 

[b] In England, under a statute 
requiring notice to the adjoining own- 
er by an owner of a party wall in- 
tending to do work affecting the wall, 
a notice given by one not an owner, 
but in anticipation of becoming an 
owner before the period of the notice 
expires, of his intention to pull down 
and rebuild the party wall if it is 
found to be in such a condition as to 
require such operation, need not be 
accepted or acted upon by the adjoin- 
ing owner. Spiers & Son, Ltd. v. 
Troup, 84 L. J. K. B. 1986. 

82. Reynolds v. Fargo, Sheld. (N. 
W.) 531. : 

83. D. C.—District of Columbia v. 
Mattingly, 28 App. 176. 

Mo.—Swentzel v. Holmes, 175 SW 
871, LRA1915BH 926. 

Pa.—McVey v. Durkin, 136 Pa. 418, 
20 A 541; Evans v. Jayne, 23 Pa. 34. 

Tex.—Fewell v. Kinsella, (Civ. A.) 
144 SW 1174. 7 

Eng.—Debenham vy. Metropolitan 
Bd. of Works, 6 Q. B. D. 112. 

[a]. Report of the surveyor direct- 
ing the removal of a party wall is 
conclusive under a statute providing 
for the condemnation of insufficient 
party walls, and no appeal lies there- 
from to the common pleas. Evans v. 
Jayne, 23 Pa. 3 " 

84. District of Columbia v. Mat- 
tingly, 28 App. (D. C.) 176. 

85.. District of Columbia v. Mat- 
tingly, supra; Ferguson v. Fallons, 2 
Phila. (Pa.) 168. 

[a] Beason for rule.—‘‘That sec- 
tion was obviously intended to se- 
cure the safety of the community, by 
causing dangerous walls to be re- 
moved, not to enable parties, who de- 
sired to change or make use of their 
neighbors’ walls, to compel them to 
pull them down or alter them to suit 
their purposes.” Ferguson vy. Fallons, 
2 Phila. (Pa.) 168, 169. 


and 


86. Wechsler v. Elbeco Realty 
Corp., 119 Mise. 178, 196 NYS 190. 

87. Wechsler v. Elbeco Realty 
Corp., Supra. 

88. Termination of easement by 
destruction of wall or building see 
supra § 22. 

Revival of easement after rebuild- 
ing see supra § 23. 

89. Ala.—Antomarchi 
63 Ala. 356, 35 AmR 40. 
Ill.—Huck v. Flentye, 80 Ill. 258. 

N. J.—Feder v. Solomon, (Sup.) 131 


v. Russell, 


A 290. 
N. Y.—Reynolds vy. Fargo, Sheld. 
531; Sherred v. Cisco, 6 N. Y. Super. 


480 [dist and lim'Campbell v. Mesier, 
4 Johns. Ch. 334, 8 AmD 570, 6 Johns. 
Chie2 lat 

Pa.—Ebert v. Mishler, 234 Pa. 609, 
83 A 596; Jacob v. Hepner, 6 Pa. Dist. 
& Co. 369. 

Tex.—Griffiin v. Sansom, 31 Tex. 
Civ. A. 560, 72 SW 864. 

Wash.—Hawkes vy. Hoffman, 56 
Wash. 120, 105 P 156, 24 LRANS 1038. 

Liability for contribution generally 
see infra § 71. 

90. Antomarchi v. Russell, 63 Ala. 
856, 35 AmR 40. 

91. Frisbie v. Bigham Masonic 
Lodge No. 256, 133 Ky. 588, 118 SW 
859; Hoffman v. Kuhn, 57 Miss. 746, 
384 AmR 491. 

[a] Reason for rule.—‘‘To hold 
that so long as the wall stands the 
Owner whose house has been de- 
stroyed is compelled to lose the use 
of his Jot or to replace the destroyed 
building with another of exactly the 
same pattern, is to sacrifice the great- 
er to the less, and to impose in per- 
petuity a servitude which was as- 
sumed only for a specific purpose. 
. . . If he who has, in conjunction 
with his neighbor, erected dwelling- 
houses with party-walls, is thereby 
obliged, as often as his residence is 
destroyed, to replace it with one of 
exactly similar pattern, it would seri- 
ously impair the value of property 
and impose fetters upon its ownership 
too rigorous to be endured.” Hoffman 
v. Kuhn, 57 Miss. 746, 751, 34 AmR 
491 [quot Odd Fellows’ Hall Assoc. 
v. Hegele, 24 Or. 16, 24, 32 P 679]. 

¢2. Contribution to cost of addi- 
tion, alteration, and repair see infra 
§§ 71-73. 

Injuries incident to addition, alter- 
ation, and repair see infra §§ 51, 52. 

93. See cases infra notes 94-97. 

[a] Owners of easements for lat- 
eral support only do not possess the 
right. Miller v. Stuart, 107 Md. 23, 
68 A 273; Ogden v. Jones, 15 N. Y. 
Super. 685. 

94. Henne v. Lankershim, 146 Cal. 
10,079) PP 59i Midelitys Lodse No. 59 
I. O. O. F.-v. Bond, 147 Ind. 4387, 45 
NE 338, 46 NE 825; Everett v. Ed- 
wards, 149 Mass. 588, 22 NE 52, 14 
AmSR 462, 5 LRA‘110; Calmelet v. 
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jury is caused to the other owner in so doing;®* the 
new wall must be so constructed that it can be used 
by the other owner.** 

[§ 42] C. Rebuilding of Wall or Building after 
Accidental Destruction.*® 
been destroyed by accidental cause, there is no ob- 
ligation or implied agreement on the part of either 
of the adjoining owners to erect a new party wall or 
to contribute toward doing so.°® 
applied even where the foundation of the wall re- 
mained sound and firm.®° 

Similarly, where the adjoining buildings are de- — 
stroyed and the party wall left standing, neither ad- 
joining owner is obliged to rebuild his building as it 


Where a party wall has 


This rule has been 


X. ADDITION, ALTERATION, AND REPAIR® 
Wither owner of a party 
wall,°* unless restricted by the provisions of the 
conveyance or party wall agreement,°* may, on notice 


given to the other owner if such notice is required by 
statute,®® at least within the limits of his own lot,?® 
add to, alter, or 


repair the party wall, provided in 


Sichl, 48 Nebr. 505, 67 NW 467, 58 
AmSR 700. 

[a] Particular conditions may be 
specified in the agreement}. Fair 
Bldg. Co. v. Wineman Realty Co., 
(Ind. A.) 156 NE 433; Joseph v. Har- 
rison, 146 Ky. 65, 141 SW 1184. See 
infra §§ 44-49. 

95. See statutory provisions, 

[a] In England (1) statutes re- 
quire that novice be given to the ad- 
joining owner by an owner of a party 
wall intending to make changes in 
the structure of the wall or to do 
work affecting it. See London Build- 
ing Act of 1894; Metropolitan Build- 
ing Act of 1855. See also infra § 45 
note 11. (2) Every person in receipt 
of any rents and profits is, within the 
meaning of the definition, an owner. 
Crosby v. Alhambra Co., Ltd., [1907] 
1 Ch. 295. (3) One in possession for 
the purpose of building under a - 
building agreement, although he is 
not yet an actual lessee, has been 
held to be an “owner” within the act, 


and entitled to receive notice. List 
vy. ULTharp, [L897 1 .Ch. .2G0.. G4) As 
tenant in possession of part of a 


house for a greater interest than 
from year to year is an “adjoining 
owner,” and is entitled. to notice of 
intended alteration of the party wall. 
Fillingham v. Wood, [1891] 1 Ch. 51. 
(5) One who has agreed to become 
a tenant at will until the granting of 
a lease for building purposes has. 
been held not to be an “owner” within 
the act, and thereafter not to have 
the rights of a building owner within 
the ,ACta Orta VWeaneay come let cee emis 
90. (6) The notice must be served 
by.a railway company which acquires 
by agreement, not compulsorily, a 
house with a party wall for the con- 
struction of a _ station. Lewis v. 
Charing Cross, ete., R. Co., [1906] 1 
Ch. 508 (7) A transfer of property 
by one owner after he has served the 
notice does not rid him of his obliga- 
tions as building owner, and he is 
bound to carry out the award subse- 
quently made. Selby v. Whitbread, 
ISTP IRN AEC Se BGS (8) The pro- 
vision of the act that the notice shall 
not be available for the exercise of 
any right unless the work is begun 
within Six months after the service 
of the notice does not apply where a’ 
difference arises between the owners 
with regard to the notice. Leadbet- 
ter v. St. Marylebone, [1905] 1 K. B. 
661. (9) Such notice must be clear 
and intelligible. Hobbs v. Grover, 
P1899) jl Cite lad: 

96. Walker v. Stetson, 162 Mass. 
86, 38 NE 18, 44 AmSR 350; Brooks 
v. Curtis, 50 N: Y. 639, 10 AmR 545; 
Fino v. Del Vecchio, 11 N. Y. Super. 
538; Andrae v. Haseltine, 58 Wis. 395, 
17 NW 18, 46 AmR 635. See Hieatt 
v. Morris, 10 Oh. St. 523, 78 AmD 280 
(recognizing rule). 
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so doing he does not injure the adjoining property or 
impair the easement to which the other owner is en- 


titled.?7 


[§ 44] B. Construction of Contracts Governing.°®*® 
Contracts governing additions, alterations, or re- 
pairs to party walls may be construed liberally in 
favor of the owner who makes the additions, altera- 
tions, or repairs, rather than literally.®°® 
Except or to the 
extent that the right may be restricted in whole or 


[§ 45] ©. Increase of Height. 


97. Ala.—Graves v. Smith, 87 Ala. 
450, 6 S 308, 13 AmSR 60, 5 LRA 298. 
Cal.—Frowenfeld v. Casey, 139 Cal. 


42a Hey lings 
D. C.—Hutchins v. Munn, 22 App. 


88. 

Tll.— Field v. Leiter, 118 Ill. 17, 6 

NE 877. 

Oe Oy 

O. F. v. Bond, 147 Ind... 437, 

338, 46 NE 825. 

Towa 634, 159 NW 441, LRA1917B 

‘949. 

MG 12 OMS J 
Ky.—Joseph v. Harrison, 146 Ky. 
La.—Pierce v. Musson, 389. 
Md.—Dorsey v. Habersack, 84 

a lalitie 
Mass.—Bennett v. Sheinwald, 252 

Mass. 23, 147 NE 28; Fleming v. Co- 

AmSR 572; Phillips v. Bordman, 4 

Allen 147. * 
N. 50 IN. Y. 

639, 10 AmR 545 [quot with appr 

Berry v. Todd, 14 Daly 450, 15 NYSt 

Eno v. Del Vecchio, 11 N. Y. Super. 

53; Wechsler v. Elbeco Realty Corp., 

Runde, 78 Misc. 358, 138 NYS 4138. 
Pa.—Western Nat. Bank’s App., 102 
Tenn.—Carroll Blake Constr. Co. v. 

Boyle, 140 Tenn. 166, 203 SW 945. a 

Tex. 480, 32 AmSR 627. 
Va.—Bellenot v. Laube, 104 Va. 842, 
W. Va.—Gates v. Friedman, 83 W. 

Va. 710, 98 SE 892. 

395, 17 NW 18, 46 AmR 635. 
Ont.—Roche v. Allan, 23 Ont. L. 
Que.—Demers v. Lemieux, 21 Que. 

Super. 26. 

—The right conferred on the building 

owner by the London Building Act 

confined to making good the party 
structure so as to make it effective 
fective for the purposes for which 
it is actually used or intended to be 
not a defect within the meaning of 
the act unless its existence renders 
poses, there being no reason to sup- 
pose that the stability of a wall is 

turn, [1913] A. C. 584. 
Cross references: 

Increasing height see infra § 45. 

Lengthening wall see infra § 47. 

erning use see supra § 30. 
99. Trulock v. Parse, 83 Ark. 149, 

v. Davidson, 133 Ill. 116, 24 NE 439 

{aff 35 Ill. A. 31]; Field v. Leiter, 118 

Dorsey v. Habersack, 84 Md. 117, 35 

A 96; Palmer v. Evangelical Baptist 

NE 1028. But see infra § 45 note 2 

| if yl 
2. See cases infra this note. 
{a] Thus, where the agreement is 


Ind.—Fidelity Lodge No. fare 
Iowa.—Younker v. McCutchen, 177 
Kan.—Kastner v. Benz, 67 Kan. 486, 
65, 141 SW 1184. BE aA 
Ma. 
35 A 96. 
hen, 186 Mass. 323, 71 NE 563, 104 
Y.—Brooks v. Curtis, 
371]; Reynolds v. Fargo, Sheld. 531; 
119 Misc. 178, 196 NYS 190; _ Bicak v. 
eal. 
Tex.—Dauenhauer v. Devine, 
52 SE 698. 
Wis.—Andrae v. Hasentine, 58 Wis. 
300, 2 OntWN 787, 18 OntWR 749. 
{a] Limitation. of right to repair. 
(1894) (57 & 58 Vict. c cexili) § 88 is 
in those respects in which it is de- 
used, and that dampness in a wall is 
the wall less effective for such pur- 
imperiled by damp. Barry v. Min- 
Deepening foundation see infra § 46. 
98. Construction of contracts gov- 
103 SW 166, 11 LRANS 924; Grimley 
Ll pe OeNIENS 0 reve dS sll A ious 
Benev.. etc.. Soc., 166 Mass. 143, 43 
1. See statutory provisions. 
for a party wall of a designated 
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[§§ 43-45 


in part by statute? or agreement,” either owner of a 
party wall,? by virtue of provisions in the statutes 


or in the agreements by which the party wall status 


height, the designation of height is, 
in the absence of other provisions, a 
limitation beyond which neither par- 
ty may go without the consent of the 
other. Henne v. Lankershim, 146 Cal. 
70, 79 P 591; Frowenfeld v. Casey, 
POMC alte 21 a iow bd oats 
Sichl, 48 Nebr. 505, 67 NW 467, 
AmSR 700. > 

{[b] Construction of grant as re- 
straining increase.—‘It is presumed 
to be a detriment to the owner of a 
building to deprive him of the power 
to make additions to it, and grants 
and contracts will be construed on 
that presumption unless it is con- 
trolled by their terms. Not only 
would a provision implied in a grant 
of a party wall that it should not be 
carried higher than as originally con- 
structed, be contrary to the interest 
and the apparent intention of the par- 
ties, but it w6uld not be in accord- 
ance with public policy. The public 
interest is not promoted by putting 
impediments in the way of erecting 
buildings, and the law will not be 
swift to construe the acts of parties 
so as to produce that effect.” Everett 
v. Edwards, 149 Mass. 588, 591, 22 
NE 52, 53, 14 AmSR 462, 5 LRA 110 
[quot Fidelity Lodge No. 59 I. O. O. 
F. v. Bond, 147 Ind. 437, 448, 45 NE 
338, 46 NE 825]. 

3. See cases infra notes 4-12. 

[a] One who has a mere ease- 
ment of support for his building ina 
wall standing wholly on the land of 
another has no right to increase the 
height of the wall. Miller v. Stuart, 
107 Md. 23, 68 A 273; Ogden v. Jones, 
15 N.Y. Super: 685; 

4. See statutory provisions. 

{a] In Iowa and Louisiana, if the 
wall cannot support the increase, one 
who wishes to have it made higher 
must rebuild it, at his own expense, 
placing the necessary additional 
thickness on his own lot. Younker v. 
McCutchen, 177 Iowa 634, 159 NW 
141, LRA1917B 949; Pierce v. Mus- 
son, 17% an’3s9. 

{[b] English statutes construed.— 
Crofts’ v. Haldane, TG. Ri 2)@.) B? 194: 
Wells v. Ody; 7 C. & P. 410, 32 HCL 
681, 173 Reprint 182, 1 M. & W. 452, 
150 Reprint 512. 

5. Ark.—Trulock v. Parse, 83 Ark. 
149, 103 SW 166, 11 LRANS 924 (rec- 
ognizing rule). 

alg Loe WH sas LG) 


Tll.— Field v. Leiter, 
NE 877. 

Ky.—Bright v. Bacon, 131 Ky. 848, 
116 SW 268, 20 LRANS 386. 

Md.—Dorsey v. Habersack, 84 Md. 
LAO DMP AGrS On 

Mo.—Reinhardt v. Holmes, 143 Mo. 
Ay 212, 127% SW 611. 

N. Y.—Bull™ Burton, 227 NwcY. 
101, 124 NE 111; Metzger v. 46 West 
95th St., Inc., 216 App. Div. 289, 214 
NYS 664. 
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Pa.—Reilly v. Widmyer, 23 Pa. 
Dist. 176. 
Tex.—Dauenhauer v. Devine, 51 


Tex. 480, 32 AmR 627 (recognizing 
rule). 

W. Va.—-A. W. Cox Dept. Store v. 
Solof, 103 W. Va. 498,°188 SH 453: 
Morrison Dept. Store Co. v. Lewis, 
96 We Via 200, L226 Si Wane 

Wis.—Ogden v. Straus Bldg. Corp., 
187 Wis. 232, 202 NW 34. 

Ont.—Roche v. Allan, 23 Ont. L. 
300, 2 OntWN 787, 18 OntWR 749; 
Brennan v. Ross, 1 OntWN 1014, 16 
OntWR 583. 


Calmelet v.. 


was created,® or in the absence of such provisions,® 
may, without the consent of the other owner’? and 
even against his protest,* at his own expense,? in- 
crease the height of the wall if the increase can be 
made without impairing the strength of the wall and 
without injuring the adjoining building,?® on giving 
proper notice to the other owner if such notice is 


[a] Agreement presumed.—W here 
a party wall has stood equally on 
two lots and has been used “for time 
out of mind,” it will be presumed 
that it was erected under an agree- 
ment, and that the parties must have 
contemplated such alteration, which 
is therefore proper. Bright v. Bacon, 


131 Ky. 848, 852, 116 SW 268, 20 
LRANS 386. 
{[b] Right tosuse as including 


right to increase height.—The grant 
of a right to plac€ joists in and build 
into a wall, and “otherwise use” it 
“as a party or division wall,” includes 
the right to increase the height of 
the wall. Dorsey vy. Habersack, 84 
Md mi, 125,.385:7A 96: 

[c] Want of consideration.—(1) 
An agreement by one upon whose lot 
a wall stands to allow the adjoin- 
ing owner to add a second story to 
the wall and use the wall, is without 
consideration, where the latter prom- 
ises only to permit the former to use 
the added wall if he builds it. Tru- 
lock v. Parse, 83 Ark. 149, 103 SW 
166, 11 LRANS 924. (2) After con- 
struction of a two-story dividing 
wall, by agreement of adjoining lot 
owners that it shall ‘be equally used 
by each for all the purposes of an ex- 
terior wall,” a new agreement that 
one may erect a third story on the 
party wall, it being of sufficient 
strength to support it is without con- 
sideration, since he already has the 
right to increase the height of the 
wall. Dauenhauer v. Devine, 51 Tex. 
480, 32 AmR 627. 

_[dj] Agreement without considera- 
tion as option.—A party wall agree- 
ment without consideration, by one 
who has erected a wall upon his own 
property, to permit his neighbor to 
construct an upward extension or to 
make use of one constructed by the 
owner of the wall is, until acted up- 
on, a mere option which may be with- 
drawn at any time. Trulock vy. Parse, 
re 149, 103 SW 166, 11 LRANS 


6. See cases infra note 10. 

7 Kastner v. Benz, 67 Kan. 486, 
73) P» 6%; Bright v.) Bacon,» istic 
848, 116 SW_ 268, 20 LRANS 386; 
Herrman vy. Hartwood Holding Co., 
Inc., 193 App. Div. 115, 188 NYS 402; 
Wallis v. Racine First Nat. Bank, 
155 Wis. 306, 148 NW 670. Contra 
pbue v. Desjardins, 58 Que. Super. 

8. Wallis v. Racine First Nat. 
Bank, 155 Wis. 306, 143 NW 670. 

9. Roche v. Allan, 23 Ont. L. 300, 
2 OntWN 787, 18 OntWR 749. 

Contribution to cost of upward ex- 
tension see infra § 72. 

10. Ala.—Graves v. Smith, 87 Ala. 
450, 6 S 308, 18 AmSR 60, 5 LRA 298. 

Cal.—Frowenfeld v. Casey, 139 
Cal. 421, 73 P 152; Tate v. Fratt,.112 
Cal. 613, 44 P 1061. 

Ind.—Fidelity Lodge No. 5$ I. O. 
O. F. v. Bond, 147 Ind. 437, 45 NE 
338, 46 NE 825. 

Iowa.—Younker:wv. McCutchen, 177 
Towa 634, 159 NW 441, LRA1917B 
949; Howell v. Goss, 128 Iowa 569, 
105 NW 61. 

Kan.—Kastner v. Benz, 67 Kan. 486, 
Seed, Oli. 

Ky.—Joseph v. Harrison, 146 Ky. 
65, 141 SW 1184; Citizens’ F. Ins. 
Co. v. Lockridge, 132 Ky. 1, 116 SW 
303, 20 LRANS 226; Mann v. Reigler, 
i SW 300, 33 KyL 774, 18 LRANS 


i SEER 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 45-47] 


required by statute;!! and the other owner is enti- 
tled to use the additional height upon making com- 
pensation to the owner who builds the added part.?? 

Where upward extension is not capable of being 
used as a party wall,!® neither owner has a right 
to erect it,1* even on his own side of the property 


line.?® 


[§ 46] D. Deepening Foundation. 
condition as previously noted!® with respect to in- 


La . Musson, 17 La. 389. 

Md. aa Gee YY. Habersack, 84 Md. 
117, 35 A 96; Poultney v. Depkin, 
30 A 705. 


Mass. Sey] v. Cohen, 186 Mass. 
323, 71 NE 563, 104 AmSR 572; Walker 
v. Stetson, V63 ‘Mass. 86, 38 NE 18, 44 
AmSR 350; Carlton v. Blake, 152 
Mass. 176, 25 NE 83, 23 AmSR 818; 
Matthews v. Dixey, 149 Mass. 595, 
22° Nm 615 5 RA 102; diverett -v- 
Edwards, 149 Mass. 588, 22 NE 52, 14 
AmSR 462, 5 LRA 110. 

NY == Bull ve Burton, 2270 IN.) ¥; 
101, 124 NE 111; Negus v. Becker, 
S45 Ne Yoeeds, 38 NE “290, 42 AmSR 
724, 25 LRA 667; Brooks v. Curtis, 50 
Nig MMSE EO) AmR 545; Herrman v. 
Hartwood Holding Co., Inc., 193 App. 
Div. 115, 183 NYS 402; Mittnacht v. 
Slevin, 67 Hun 315, 22° NYS 130 Part 
142 N. Y. 683 mem, 37 NE 825 mem]; 
Vrooman wv. Jackson, Gm sun 32.6 )5 
Wechsler v. Elbeco Realty Corp., 119 


Mase. 178; 196 NYS 190. But see 
Musgrave v. Sherwood, 23 Hun 669, 
60 HowPr 339 [rev 54 HowPr 338] 


(where the owner of houses on ad- 
joining lots sold one of the houses 
with the right to the use of a party 
wall between the two houses, and it 
was held that the owner could not 
thereafter increase the height of the 
party wall in or der to enlarge his re- 
maining house for business purposes, 
although he would have the right to 
build on the party wall if the object 
were to enlarge his house as a pri- 
vate residence); Eno v. Del Vecchio, 
iN) Ma. Super 53 Gimitine the 
right to that part of the wall stand- 
jng on the land of the owner desir- 
ing to increase the hcight). 
Pa.—Western Nat. Bank’s App., 102 
Part, 
Tex.—Dauenhauer wv 
Tex. 480, 32 AmR 627. 
Va.—Bellenot v. Laube, 104 Va. 842, 


52 SE 698. 
P DOV ae ates v. Friedman, 83 W: 
Va. 710, 98 SE 892. 
Wis.—Wallis v. Racine First Nat. 
Bank, 155 Wis. 306, 143 NW 670. But 
see Andrae v. Haseltine, 58 Wis. 395, 
17 NW 18, 46 Amf 635 (limiting the 
right to the part of the wall stand- 
ing on the land of the owner desir- 
ing to increase the height). 
Eng.—Leadbetter v. Marylebone 


Devine, 51 


Corp: [1904] 2K. B. 893. 
Ont.—Roehe v. Allan, 23 Ont. L. 
3800, 2 OntWN 787, 18 OntWR 749; 


Sproule v. Stratford, 1 Ont. 335. 

Que.—Demers v. Lemieux, 21 Que. 
Super. 26. 

{a] Reason for rule.—‘The wall 
is a substitute to each for a separate 
wall, and there can be no implied 
limitation in his right to use it as he 
would use his several wall, except 
that he shall not impair its value to 
his neighbor. With this limitation, 
it will be presumed that each intend- 
ed it for all uses and purposes to 
which the wall of his building would 
ordinarily and properly be put. That 
presumption is for the advantage of 
both, and to the detriment of neither. 

z It is not reasonable to suppose 
that each party intended that he 
should never use the wall for a build- 
ing higher than the one that should 
be first erected. and a provision to 
that effect detrimental to both par- 
ties and beneficial to neither cannot 
be presumed. If it is said that one 
owner may not wish to use the wall 
as built up, and may prefer not to 
have the adjoining building higher 


*[47 C. J.—85] 


PARTY WALLS 


[47 C.J.] 1345 


creasing the height of a party wall, namely, that 
the operation be without impairing the strength of 
the wall or injuring the adjoining 
owner of a party wall may underpin the wall and 
sink the foundation wall to a greater depth.** 

[§ 47] E. Extension Front and Rear. Hither own- 


property, either 


er of a party wallt® may increase its length by ex- 


On the same 


than his own, the answer is, that 
that is a particular and exceptional 
circumstance which cannot be pre- 
sumed.?’ Everett v. Edwards, 149 
Mass. 588, 591, 22 NE 52, 58, 14 AmSR 
462, 5 LRA 110. 

[b] Such changes may be made 
in the foundation of the wall as are 
necessary for the increased height. 
Matthews v. Dixey, 149 Mass. 595, 22 
NE 61, 5 LRA 102. 

[ec] Placing a screen on the top of 
a party wall is permissible under a 
right to add to the height thereof. 
Cagney v. Sweet, 67 Ill. A. 641 

[da] Improperly built addition.— 
When the increase in the height of a 
party wall is in violation of munici- 
pal by-laws, the wall itself being bad- 
ly built and in a defective and dan- 
gerous condition, the adjoining own- 
er who has not exercised any control 
over the work may demand the demo- 


lition of the added part and claim 
damages. Maccarone v. Zenga, 49 
Que. Super. 491. 

[e] Obstruction of. lights.—In 


England (1) a statute authorizing an 
increase in the height of a party 
structure on condition of making good 
all damage occasioned thereby to the 
adjoining premises, does not author- 
ize the raising of a structure so as 
to interfere with ancient lights in a 
manner not permissible at common 
law. Crofts v. Haldane, Li: BR. 26. B: 
194. (2) A statute authorizing the 
raising of a party-fence wall does 
not protect a party from liability for 
damage collaterally resulting. Wells 
Ve Odin. 6c Pe 410532) BCE) 681), skis 
Reprint 182, 1 M. & W. 452, 150 Re- 
print 512 (action is maintainable for 
the darkening of windows by such 
raising). 

11. See London Building Act, 
1894 (57 & 58 Vict. ec cexiii) § 90. 

{a] In England, an award made 
by surveyors, under the London Build- 
ing Act, 1894 (57 & 58 Viet. ¢ cexiii) 
in settlement of a difference between 
adjoining owners, and providing, in- 
ter alia, that one of the adjoining 
owners may in the future increase the 
height of the party wall, is to that 
extent beyond their jurisdiction, and 
he must serve a new notice on the 
other owner, when he desires so to 
build on the wall. Leadbetter v. 
Marylebone Corp., [1904] 2 K. B. 893. 

12. See infra § 72. 

13. Capability of similar use see 
supra § 5. 

14. Ind.—Fidelity Lodge No. 59 I. 
©. OO. BE. v. Bond, 147 Indy 437, 45 NE 
338, 46 NE 825. 

N. Y.—American R. Express Co. v. 
Lassen Realty Co., 205 App. Div. 238, 
199 NYS 744; Herrman v. Hartwood 
Holding Co.,. Ine: 193 App. Div. 115, 
183 NYS 402; Wechsler v. Elbeco 
Pealty Corp., 119 Misc. 178, 196 NYS 
190. 


Tex.—Dauenhauer v. 
Tex. 480, 32 AmR 627. 

Ont.—Sproule v. Stratford, 1 Ont. 
3835 [cit with appr James v. Clement, 
13 Ont. 115]; Brennan v. Ross, 1 Ont 
WN 1014; 16 OntWR 583. 

Que.—Maccarone v. Zenga, 49 Que. 
Super. 491 (recognizing rule). 

See Field v. Leiter, 118 Ill. 17, 6 NE 
877 (an agreement that one party 
may increase the height of the party 
wall is equivalent to a covenant that 
the entire wall, with its added height, 
shall be in all its portions a party 
wall). 


Devine, 51 


tending it toward the front or rear, provided in so 
doing no injury is done to the adjoining property,*® 


But see Everett v. Edwards, 149 
Mass. 588, 22 NE 52, 14 AmSR 462, 
5 LRA 110 (where it is said that if 
one owner carries up the wall, the 
addition becomes part of the party 
wall, and the owners have equal 
rights DT): 

[a] Windows or openings.—(1) 
The upward extension, even if it is 
above the adjoining building, must be 
solid and without windows or other 
openings. Fidelity Lodge No. 59 I. 
(O}. F.. v. Bond, 147 Ind. 437, 45 NE 
338, ‘46 NE 825; Dauenhauer y. De- 
vine, Sie "Tex. 480, 932) FAmRENGZiis 
Sproule v.' Stratford, 1 Ont. 9335; 
Brennan v. Ross, 1 OntWN 1014, 16 
OntWR 583. But see Barry v. Edla- 
vitch, 84 Md. 95, 35 A 170, 33 LRA 
294 (holding that one who has an 
easement by prescription for the sup- 
port of his building by a wall be- 
longing to the adjoining owner can- 
not complain of the placing of win- 
dows in the upward extension). (2) 
Windows and other openings see su- 
pra_§ 33. 

[b] If one of two tenants in com- 
mon of a wall excludes the other from 
the use of the top of the wall by 
building on top of it a new piece cov- 
ering a part of the wall, the other 
may remove the new part. Watson 
v. Gray, 14 Ch. D. 192. To same effect 
Cubicieys) Porter, Sis cCum aon 
HCL 133, 108 Reprint 1039. See Sted- 
man vy. Smith, Sia S&S Bai Coy Clee 
120 Reprint 1 (where one of two ten- 
ants in common of a wall increases 
its height and occupies the entire top 
of the wall with the roof of a building 
in his yard, and builds a chimney 
upon the wall, a jury may find an 
actual ouster of possession of the 
other tenant). 

Prescriptive easement in upward 
extension see supra § 19 note 15 [b]. 

15. American R. Express Co. v. 
Lassen Realty Co., 205 App. Div. 238, 
199 NYS 744. 
wees See supra § 45 text and notes 

17. Field v. Leiter, 118 Tl. 17, 6 
NE 877; Brooks v. Curtis, 50 N. Y. 
639, 10 AmR 545; Eno v. Del Vecchio, 
idl ING We Super. 53: Nash v. Kemp, 49 
HowPr (N. Y.) 522 lati £2: Fun 592) 
Standard Bank v. Stokes, 9 Ch. D. 
68;  Bradbee v. Christ’s Hospital, 
4M. & G. 714, 48 ECL 368, 184 Re- 
print 294. 

[a] The term “raise” in an Eng- 
lish statute permitting the raising of 
party structures is not limited to 
raising above ground, but includes 
raising a wall by adding to the foun- 
dation by underpinning. Standard 
Bank v. Stokes, 9 Ch. D. 68. 

18. See cases infra this section. 

[a] One who has a mere easement 
of support for his building in a walt 
standing wholly on the land of anoth- 
er has no rigtht to extend the wall. 
Ogden v. Jones, 15 N. Y. Super. 685. 

19. Hutchins v. Munn, 22 App. (D. 


C.) 88; Western Nat. Bank’s App., 
102 Pa. 171; Gates v. Friedman, 83 
W. Va. 710, 98 SE 892. 


[a] Prescriptive right to unoccu- 
pied dividing line.— Where a party 
wall is placed back from the line of 
the street by the first builder, and 
has so remained for more than fifty 
years after the erection of an adjoin- 
ing building, the owner of the house 
first built cannot extend the party 
wall to the line of the street without 
the assent of the other. Duncan v. 
Hanbest, 2 Brewst. (Pa.) 362. 
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especially where such right has been given by an 
express or implied agreement to that effect;?° or 
one owner may permit the other to do so.?? 
some authcrities have limited the right to the ex- 
tension of the wall within the limits of the land of 
the owner making it,** this limitation has been de- 


nied.?3 


[§ 48] F. Increase and Decrease of Thickness—l. 
Hither owner of a party wall may in- 
crease the thickness of the wall by building the ad- 
but it has been held that 
he has no right to invade the other owner’s premiscs 


Increase.?* 
dition on his own land;?° 


for this purpose.?® 


[§ 49] 2. Removal of Moiety of Wall. 
has been stated,?7 each owner of a party wall has 
an easement of support for his building from the 
entire wall, and of the maintenance of the wall as a 
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While 


aN 


[§§ 47-49 


a right to tear down the moiety of the wall on his 
own land;?*% and the rule applies irrespective of 
whether the owners are considered tenants in com- 
mon of the wall or as merely entitled to cross ease- 
ments therein;?® but the rule becomes inapplicable 
after the easement has ceased to exist;*° and it has 


been held that, where the wall has been built equally 


on the land of adjoining owners at joint expense, 
but without any agreement as to the duration of 
its use, one owner may, on the other’s refusal to 
unite with him, remove his moiety of the wall for the 
purpose of erecting a building better adapted to the 


increased value of the property.*+ 


Since, as 


party wall, neither of the owners of a party wall has 


20. Mass.—Matthews  v. Dixey, 
149 Mass. 595, 22 NE 61, .5 LRA 102. 


Mich.—Powers v. Halladay, 179 
Mich. 314, 146 NW 124. 
New we—Bullev, Burton, 227) No«¥s 


101, 124 NE 111. 

W. Va.—A. W. Cox Dept. Store v. 
Solof, 103 W. Va. 493, 1388 SE 453; 
Morrison Dept. Store Co. v. Lewis, 
96 W. Va. 277, 122 SE 747. 

Ont.— Roche v.—Allan, 23 Ones i: 
300, 2 OntWN 787, 18 OntWR 749. 

[a] Particular agreements con- 
strued.—(1) A provision in a deed 
that the center of the partition wall 
of the houses erected shall be on the 
division line between the premises 
applies to every part of the line, so 
that one owner may extend the orig- 
inal wall along the division line, to 
provide for a house deeper than the 
adjoining one. Matthews v. Dixey, 
149 Mass. 595, 22 NE 61, 5 LRA 102. 
(2) A written agreement that one of 
the owners of adjoining lots should 


construct a party wall on the division’ 


line, while it does not expressly des- 
ignate the length of the wall to be 
erected, should be construed as de- 
voting the entire length of the line 
to the wall; and the party building 
the wall, who leaves part of the line 
unoccupied, is estopped from claim- 
ing that the grantee of the other par- 
ty, who extended the wall to the end 
of the division line, was not at lib- 
erty to occupy the remaining portion 
of the line with the wall. Negus v. 
Becker, 72 Hun 479, 25 NYS 640. 
(3) Where a party obtains the privi- 
lege of building a party wall, one 
half on his own lot and one half on 
the lot of another, and covenants 
that he will build such wall, but does 
not extend the wall so far as, by his 
covenant, he is bound to do, and 
thereupon the other party enters up- 
on the ground and begins to extend 
the wall upon the land of each to the 
stipulated point of line, the latter 
will not be restrained by an injunc- 
tion, at the instance of such party in 
default, from making the extension. 
Church of Holy Innocents v. Keech, 
18 N. Y. Super. 691. (4) A contract 
between adjoining owners declaring 
an existing wall and all extensions of 
it to be a party wall, and agreeing 
to construct no building higher or 
longer than the structure then stand- 
ing, except with a wall which could 
be and should be used as a party 
wall, without expressly forbidding 
either party to bring the front of his 
building out to the street line and 
extend the wall for that purpose, was 
held not to prevent one of the par- 
ties from constructing an adjoining 
building to the street line some forty- 
four inches beyond the front of the 
other’s building, extending the party 
wall on his own land for the purpose. 


Powers v. Halladay, 179 Mich. 314, 
146 NW 124. 

21. Kastner v. Benz, 67 Kan. 486, 
Wise lee 
( 22. Brooks v- Curtis, 50.N. Y¥. 639, 
10 AmR 545; Eno v. Del Vecchio, 11 
N. Y. Super. 53; Andrae v. Haseltine, 
58 Wis. 395, 17 NW 18, 46 AmR 6385. 
See Schmidt v. Lewis, 63 Nea) DG: 
565, 52 A 7T0Z*(one who built his wall 
partly on the land of the adjoining 
owner was not thereby estopped to 
deny the right of the latter to extend 
the wall the entire length of the lot, 
since by building his house as he did 
the former gave the latter only a 
right to use the wall, and no right 
to trespass on any other portion of 
his lot). See supra § 81. 

23. Kastner v. Benz, 67 Kan. 486, 
te P 67. And see supra text and note 


24. Increase of thickness where 
necessary for: 
Increase of height see supra § 45 
note 4 [a]. 
New structure see supra § 39. 


25. Pokorny v. Pratt, 110 La. 609, 
34 S 706; Matthews v. Dixey, 149 
Mass. 595, (22) NE) 61,.5 LRA =102; 
Brooks? vi, Curtis, V50igN: 7” ¥- 639.7010 
AmR 545; Eno v. Del Vecchio, 11 N. 
Y. Super. 53; Nash v. Kemp, 49 


HowPr:(N. Y.) 522. [aff 12 Hun 592]; 
Andrae v. Haseltine, 58 Wis. 395, 17 
NW 18, 46 AmR 635. 

[a] Additions as part of party 
wall.—Additions made to a _ party 
wall by onc owner, on his own land 
and for the purpose of thickening 
and strengthening the wall, as re- 
quired in order to carry it up to sup- 
port an increase in the height of his 
building, are in no proper sense a 
party wall, and belong to him and 
may be removed if he sees fit, the 
other owner having no right of sup- 
port in them. Walker v. Stetson, 162 
Mass. 86, 38 NE 18, 44 AmSR 350. 

26.° Field v. Leiter, 18 Ill. A. 155 
(defendant, who was about to build 
next to complainant’s building, hav- 
ing covenanted to strengthen the par- 
ty wall and its foundation, so far as 
it might be necessary to secure the 
complainant’s building from injury, 
by additions placed on ‘his own land 
on the east side, had no right to in- 
vade complainant’s premises and 
make additions on the west side, even 
though it was impossible adequately 
to strengthen the wall without mak- 
ing additions on both sides). 

27. See supra § 2. 

28. Phillips v. Bordman, 4 Allen 
(Mass.) 147; Brown v. Pentz, 1 Abb. 
Dec. (N. Y.) 227; Eno v. Del Vecchio, 
11 N. Y. Super. 53. But see Fettretch 
v. Leamy,) 22 N. ¥Y. Super: 510, 525 
{quot Nash v. Kemnv, 49 HowPr (N. 
Y.) 522, 527 (aff 12 Hun 592)] (where 
it was said: “The term [party wall] 
is commonly applied to a wall, of 


Partition of a party wall, it has been said, cannot 
be had at least so far as to deprive either party of 
the common use and support of, the whole wail,** 
although there is some authority to the contrary.** 


~e 


which, if divided longitudinally, the 
two parts rest on land belonging to 
different owners, built solidly of ma- 
terials not easily divided, or whose 
parts. cannot be taken down without 
danger to the whole structure. In 
such case either party may remove 
the half on his own land, if it does 
not injure the other’s half, unless one 
or other owner has an easement by 
grant to have his neighbor keep up 
his half to support his own’); May- 
fair Property Co. v. Johnston, [1894] 
1 Ch. 508 (where, after partition be- 
tween tenants in common, one of 
them pulled down the wall). 

[a] Thus the owner of one half of 
an ancient solid party wall, long used 
for the support of buildings erected 
on each side of it, may not cut away 
a portion of its face and erect a new 
wall upon his own land at a distance 
of two inches from that portion of 
the ancient wall which is left stand- 
ing, and connected with it by occa- 
sional projecting bricks and ties. 
Brelips v. Bordman, 4 Allen (Mass.) 


29. Fidelity Lodge No. 59 I. O. O. 
F. v. Bond, 147 Ind. 437, 45 NE 338, 
46 NE 825. But see Mayfair Prop- 
erty Co. v. Johnston, [1894] 1 Ch. 
508 (wall owned by tenants in com- 
mon). 

Nature of ownership see supra § 2. 

380. Hoffman v. Kuhn, 57 Miss. 
746, 34 AmR 491. 

fa] If the adjoinine houses are 
destroyed (1) the easement is at an 
end, and either owner has a right to 
tear down or dispose of, as he sees 
proper, the part of the party wall 
which stands upon his own land. 
Hoffman v. Kuhn, 57 Miss. 746, 34 
AmR 491. (2) Termination of case- 
ment by accidental destruction see 
supra § 22. F 

Right to remove wall generally see 
supra § 38. 

Sl. Hieatt v. Morris, 10 Oh. St, 
523, 78 AmD 280. 

32. See Fidelity Lodge No. 59 I. 
OQ. ©.) FY Vv. Bond) 147 Indi 143 aead ie 
45 NE 338, 46 NE 825 (per Howard, 


J.) See also Easements § 164; Par- 
tition s§) GAs 
33. Mayfair Property Co. v. John-' 


ston, [£1894] 4 Ch. 508: 

[a] One of two tenants in com- 
mon of a wall is entitled to a vertical 
and longitudinal partition, against 
the wish of the other, of a wall sep- 
arating the gardens of two adjoining 
houses. Mayfain* Property Co. v. 
Johnston, [1894] 1 Ch. 508. But see 
Everett v. Edwards, 149 Mass. 588, 
590, 22 NE 52, 53, 14 AmSR 462, 5 
LRA 110 (where it is said: “The 
English courts, when, looking at the 
common interest and right of the 
parties, they call it a tenancy in com- 
mon, do not mean that either party 
can have partition’’). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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XI. INJURIES INCIDENT TO USE OR CHANGES IN CONDITION OR STRUCTURE** 


[§ 50] A. In General. 


ONY. 


34. Cross references: 
Generally see Adjoining Landowners 
Crs p 1200; 
Injuries from: : 
see Adjoining Land- 


Excavation 
owners §§ 29-75. 
Work done by independent con- 


tractor see Master and Servant 
§§ 1517-1569. 
Liability of successor in title see in- 
fra § 85. 
85. See supra § 29 et seq. 
36. Sce infra text and notes 39, 40. 
37. U. S.—Cino Theatre Co. v. 
B/G Sandwich Shops, 24 F. (2d) 31. 
Del.—O’Daniel v. Wilmington Bak- 


er’s Union, 9 Del. 488 (recognizing 
rule). 

D. C.—Cooper v. Sillers, 30 App. 
567 


Ht—Malina vs Oplatka, 223 Tl. A. 
236 [rev on other grounds 304 Ill. 
381, 186 NE 666]. 

Ind.—Briggs v. Klosse, 5 Ind. A. 
129, 31 NE 208, 51 AmSR 2388. 

Iowa.—Wright v. Goldheim, 184 
Iowa 1041, 169 NW 343. 

La.—Pierce v. Musson, 17 La. 381. 

Mass.—Fleming  v. Cohen, 186 
Mass. 323, 71 NE 563, 104 AmSR 572. 

Mich.—Feige v. East Saginaw ITirst 
Nat. Bank, 58 Mich. 164, 24 NW 772. 

Miss.—Hoffman v. Kuhn,’ 57 Miss. 
746, 34 AmR 491. 

Mo.—Lancaster v. Connecticut Mut. 
L. Ins. Co., 92*Mo. 460, 5 SW 23, 1 
AmSR 739; Lynds vy. Clark, 14 Mo. 
A. 74. 

Nebr.—Riiff v. Garvey, 74 Nebr. 522, 
104 NW 1143. 

IN... Y.—Brooks v. Curtis, 50 N.Y. 
639, 10 AmR 545 [aff 4 Lans. 283]; 
Eno v. Del Vecchio, 11 N. Y. Super. 


58; Wilson v. New York Tel. Co., 
167 NYS 833. 
Pa.—Buck v. Weeks, 194 Pa. 522, 


43 A 325. 

Tenn.—Carroll Blake Constr. Co. v. 
Boyle, 140 Tenn. 166, 203 SW _ 945. 

Eng.—Hughes v. Percival, 8 App. 
Cas. 443; Bradbee v. Christ’s Flospi- 
tal, 4 M. & G. 714, 43 ECL 368, 134 
Reprint 294. 

Que.—Demers vy. Lemieux, 21 Que 
Super. 26. 

[a] Negligence in ascertaining 
thickness cf wall.—One who obtains 
a building permit upon the represcn- 
tation that a party wall which he 
seeks to use is a thirtecn-inch wall, 
and who, during the construction of 
his building, and after imposing the 
weight of his partially constructed 
building on the wall, discovers that 
it is a nino-inch wall, is guilty of neg- 
ligence and liable for the resulting 
damages. Cooper v. Sillers, 30 App. 
GONG) 67. 

{b] Where the right to use the 
wall depends on an antecedent pay- 
ment, an owner who uses it before 
making such payment is responsible 
for injury to the adjoining proprietor. 
O’Daniel v. Wilmington Laker’s Un- 
ion, 9 Del. 488. 

[ec] Under Building Code of New 
YVork City § 22, making it the duty of 
one using a party wall to preserve 


Since neither of the ad- 
joining owners of a party wall has any right so to 
deal with it as to render it insufficient for the sup- 
port of the other owner’s building or to impair his 
easement therein without the latter’s consent,°° the 
general rule, subject to qualifications to be pointed 
out,®° is that one of two owners of a party wall is 
liable to the other for any damages resulting from 
his use of, or interference with, the wall, where the 
necessary precautions are not taken to avoid in- 
One who negligently uses a party wall in 
erecting his building is lable not only for damages 
resulting prior to the time when he removed the cause 
of the injury. but also for damages directly or proxi- 
mately resulting from the injuries inflicted.** 
ever, one owner is not liable to the other for dam- 


rp 40 
gence. 


teration.4! The 


How- 


the adjoining building from injury by 
excavation, the right of action for in- 
juries from an injurious use of a par- 
ty wall does not depend on the negli- 
gence of the act complained of. Post 
v. Kerwin, 133 App. Div. 404, 117 NYS 
761. ; 

eee Cooper v. Sillers, 30 App. (D. 

7 


67. 

39. Ala.—McMinn v. Karter, 116 
Ala. 390, 22 S 517: 

Tll.— Waller vy. Lasher, 37 Ill. A. 
609. 

Ky.—Clemens v. Speed, 93 Ky. 284, 
19 SW 660, 14 KyL 625, 19 LRA 240. 

N. Y.—Negus v. Becker, 143 N.Y. 
303, 38 NE 290, 42 AmSR 724, 25 LRA 
667 [rev 68 Hun 2938, 22 NYS 986, and 
dist’ Brooks, vi Curtis; S0ON. Wea 1639; 
10 AmR 545]; Keller v. Abrahams, 13 
Daly 188, 22 NYWklyDig 40. 

Pa.—Richart v. Scott, 7 Watts 460, 
32 AmD 779. 

{a] Bither owner may remove his 
own building (1) without liability for 
damage resulting to the property of 
the other, if he gives proper notice of 
the removal and uges reasonable care, 
the injuries nevertheless resulting be- 
ing damnum absque injuria. Clemens 
v. Speed, 93 Ky. 284, 19 SW 660, 14 
EGy 1) O25; 0 MA 1240555 C2)e Ti vit ais 
properly done, he is not liable for re- 
sulting damages, nor, in the absence 
of proof of a general custom, for 
damages done by rain penetrating the 
exposed wall. Thompson v. De Long, 
267 Pa. 212, 110 A 251, 9 ALR 1326. 

[b] Weakening in a party wall in- 


‘|cident to the adjoining of a building 


thereto in the customary and proper 
manner does not violate a legal duty, 
nor a contract providing that nothing 
shall be done to impair the strength 
of the wall as a party wall. McMinn 
v. Karter, 116 Ala. 390, 22 S 517. 

[ec] Where a license is given by 
the other owner to make changes in 
a party wall, damages necessarily re- 
sulting from such changes create no 
liability. Waller v. Lasher, 37 Ill. 
A. 609. 

40. Waller v. Lasher, supra; Eno 
v. Del Vecchio, 138 N. Y. Super. 17. 

41. Addition and alteration gener- 
ally see supra §§ 43-49. 

Injunction against threatened in- 
jury by addition or alteration seo in- 
fra § 94. 

42. D. C.—Cooper v. Sillers, 30 
App. 567. 

Ill.—Ficld v. Leiter, 118 Tll. 17, 6 
NE 877. : 

Mass.—Fleming v. Cohen, 186 Mass. 
323, 71 NE 568, 104 AmSR 572. 

N. Y.—Berry v. Todd, 14 Daly 450, 
15 NY St we7l ols Brooks?v. Curtis; 
at Y. 639, 10 AmR 545 (aff 4 Lans. 

83) ]. 

Tenn.—-Carroll Blake Constr. Co. v. 
Boyle, 140 Tenn. 166, 203 SW 945. 

Eng.—Pratt v. Hillman, 4 B. & C. 
269, 10 ECL 575, 107 Reprint 1059. 

And see cases infra note 43. 

{a] Intention to conform to stat- 
ute.—An owner who increases the 
height of a party wall with the inten- 
tion of acting under the authority 


age to the latter’s property caused by lawful and 
legitimate use of the wall, which the exercise of due 
care could not have prevented.*® 
party wall is of such a character that the owner has 
no right to do it, he is liable for damages as for a 
trespass, without regard to the question of negli- 


Tf the work on the 


[§ 51] B. Injuries Incident to Addition and Al- 


owner making the addition or al- 


teration to the party wall has been held liable for 
all resulting damages,*? some cases even declaring 
that he is an insurer of the safety of the operation.** 
Other authorities are not so strict, holding the owner 
making the change liable only for damages resulting 
from his negligence in doing the work.** It has been 
held that such an owner is not liable for injuries 


of the statute, but who fails to pur- 
sue the directions laid down, must an- 
swer for the damage _ occasioned. 
Prattiv.shiiimant 4 BS oC i269 melo 


-ECL 575, 107 Reprint 1059. 


42. Fowler v. Saks, 18 D. C. 570, 7 
LRA 649; Brooks v. Curtis, 50 N. Y. 
639, 10 AmR 545 [aff 4 Lans. 283, foll 
Berry v. Todd, 14 Daly 450, 15 NYSt 
371, dist and lim Negus v. Becker, 
143 N. Y. 808, 38 NE 290, 42 AmSR 
724, 25 LRA 67, and cit with appr 
Payne v. Moore, 31 Ind. A. 360, 66 NE 
483, 67 NE 1005]; Carroll Blake 
Constr. Co. v. Boyle, 140 Tenn. 166, 
203 SW 945 [quot Cooley Torts §§ 440, 
441]. But see Hughes v. Percival, 8 
App. Cas. 448, 455 (where it was said: 
“The law has been verging somewhat 
in the direction of treating parties 
engaged in such an operation . 
[eutting into a party wall] as insur- 
ers of their neighbours, or warrant- 
ing them against injury. It has not, 
however, reached quite to that 
point’). 

44. Riiff v. Garvey, 74 Nebr. 522, 
104 NW 1143; Negus v. Becker, 143 
N. Y. 303, 308, 38 NE 290, 42 AmSR 
724, 25 LRA 667 [dist and lim Brooks 
v. Curtis, 50 N. Y. 639, 10 AmR 545 
as follows: ‘We think the opinion in 
Brooks v. Curtis has been quite mis- 
apprehended, in deducing from it any 
such rule of absolute liability. . .. 
The ‘safety’ there alluded to, which 
the building party insures, has refer- 
ence to the strength of the wall to 
support the addition; or to the man- 
ner of its construction, as furnishing 
thereafter a possible source of dan- 
ger, or of nuisance to the adjoining 
owner. It did not mean safety 
against uncontrollable accidents, or 
the results of some third party’s neg- 
ligence’’];_ Bicak v. Runde, 78 Misc. 
358, 138 NYS 413; Bradbee v. Christ’s 
Hospital, 4 M. & G. 714, 43 ECL 368, 
134 Reprint 294. See Keller v. Abra- 
hams, 13 Daly 188, 22 NYWklyDig 40 
(holding that, where the alteration is 
such that it can be performed with 
safety to the wall, having in itself 
no tendency to injure it, the party 
making the alteration is not a tres- 
passer); Demers v. Lemieux, 21 Que. 
Super. 26 (holding that one owner of 
a party wall, who increases the 
height thereof, is not liable to the 
other owner for damages to his build- 
ing which result, not from increasing 
the height, but from the removal of 
the support afforded by the former’s 
house; and holding, further that the 
owner who wishes to increase the 
height of the wall must give notice 
to the adjoining owner, in order to 
give him time to prepare for the work, 
the former thus avoiding all responsi- 
bility other than that proceeding from 
his negligence and want of care). 

[a] The negligence may consist in 
one owner’s underpinning only his 
own half of the party wall, prepara- 
tory to erecting a new building, in- 
stead of underpinning the whole wall, 
and thereby causing the adjoining 
house to sink, even though the former 
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which the expenditure of reasonable effort by the 
other owner would have prevented.*® 

[§ 52] C. Injuries Incident to Repairs, Demoli- 
Some authorities broadly 
state the rule that one owner of a party wall is 
lable to the adjoining owner for all damages caused 
by making repairs to or demolishing and rebuilding 
the wall,*7 while others hold that he is lable only 
where the work is done in a careless-or negligent man- 
ner and not for injuries necessarily consequent to 
the work;** and that, where the adjoining owner re- 
fuses or neglects to join in repairing or rebuilding a 
dangerous or insufficient wall, he cannot maintain an 
action for the inconvenience or damages occasioned 
thereby, where the work is done with due care and 
It has been held that the party taking 
down the wall, although he must exercise reasonable 
care to do the adjoining building no unnecessary 
harm, is under no duty to supply the support which 


tion, and Rebuilding.*® 


dispatch.*® 


it needs in place of the wall.?° 


[§ 53] D. Failure To Repair or Demolish; 
jury from Falling of Wall®:—1. In General. Where 
a party wall is constructed by one of two adjoining 


had not encroached on or meddled in 
any way with the part of the wall on 
the adjoining owner’s land. Bradbee 
ve COhnist’s) Hospital 4 IMs 6 (Gs Ui, 
43 ECL 368, 134 Reprint 294. 

[b] Effect of consent of codwner. 
—One who consents to the uncovering 
of a portion of the roof upon a build- 
ing belonging to him to allow one of 
its walls which is a party wall to be 
build higher cannot recover from his 
coObwner for damages from leakage, 
unless he proves that the injuries re- 
sulted from the negligence of defend- 
ant. Riiff v. Garvey, 74 Nebr. 522, 
104 NW 1143. 

{c] But if the wall is weakened by 
the alteration the party making the 
alteration is responsible regardless of 
care in performing the work. Bicak 
v. Runde, 78 Misc. 358, 1388 NYS 413. 

45. Hartford Deposit Co. v. Cal- 
kins, 85 Wl. A. 627 [rev on other 
grounds 186 Ill. 104, 57 NE 863. 

46. Destruction and rebuilding 
generally see supra §§ 38-42. 

Injunction against threatened in- 
jury by destruction see infra § 94. 

47. Cal.—Nippert v. Warneke, 128 
Cally 500i, 61 B96; 2:70; 

D. C.—Fowler v. Saks, 18 D. C. 570, 
7 LRA 649. But see infra note 48. 

Ky.—Fischer-Leaf Co. v. Caldwell, 
15 KyL 542. 

N. Y.—Schile v. Brokhahus, ee a 


614; Harl v. Beadleston, 42 oe 
Super. 294; Potter vy. White, 19 N. Y. 


Super. 644; Berry v. Todd, 14 Daly 
450, is NYSt 371. But see infra, note 
4 


Pa.—McGlumphy v. Lentz, 69 Pa. 
Super. 36. But see infra note 48. 

{a] Tllustration.—Where a party 
wall which curved slightly into plain- 
tiff's property was torn down and re- 
built on the exact property line, caus- 
ing a short gap between the proper- 
ties, the party rebuilding was held 
liable for rental losses and construc- 
tion expenses incurred by the other 
owner in order to retain the necessary 
support from the wall. McGlumphy 
v. Lentz, 69 Pa. Super. 36. 

[b] A building regulation in the 
District of Columbia which authorizes 
a party or division wall to be made 
good, repaired, or taken down by 
one of the adjoining owners if deemed 
necessary by the inspector of build- 
ings, may properly require such own- 
er to make good all damage to the 
adjoining property. Fowler v. Saks, 
18\D. C. 570, 7 LRA 649. 

[ce] Contractor not liable.—A stat- 
ute, requiring the party who removes 
an old party wall where necessary in 
erecting a new building, to make good 


PARTY WALLS 


the collapse.®® 


[§§ 51-54 


owners, resting partly on the land of each, pursuant 
to an agreement by which the other owner agrees 
to pay one half the value of the wall when he elects 
to use it, the builder of the wall owns it absolutely 
until such election and payment;°? and hence where 
the property of the former is injured by the falling 
of the wall, which is due to its defective or unsafe 


5 


condition, the builder is hable,®* although the defect 
results from the negligence of an independent con- 
tractor in constructing the wall.°* 
held that, where one coowner of a party wall volun- 
tarity has it propped up, but insufficiently, after it 
has been weakened by fire, he is not liable for dam- 
ages to the other coowner’s building caused by the 
fall of the wall, if the propping did not directly cause 
>, 


But it has been 


[§ 54] 2. Failure To Tear Down Weakened Wall. 
A part owner of a party wall who negligently per- 
mits it to stand after its partial destruction and 


weakening by fire is liable to the other owner who 


In- 


all damages o¢cagioned.to the adjoin- 
ing premiseS, applies to the owner 
or other person having the right to 
occupy the premises with the build- 
ing, and not to the contractor charged 
with its erection. Lennig v. Dough- 
erty, 45 Pa. Super. 198. 

48. D. C.—Arrick v. Fry, 8 App. 
125. But see supra note 47. 
on Bee v. Forsyth, 44 Ill. A. 


La.—Pokorny vy. Pratt, 110 La. 603, 
34S 703; Levy v. Fenner, 48 La. Ann. 
1389, 20 S 895; Heine y. Merrick, 41 
La. Ann. 194, 5 S 760, 6 S 637; Gett- 
werth, v. Hedden,, 30 la. Ann. 30) 
Pierce v. Musson, 17 La. 389; Loney 
v. High, 13 La. 271; Gernon v. Soule, 
1 La. A. (Orleans) 185. 

Miss.—Lexington Lodge v. Beal, 94 
Miss. 521, 49 S 833 [quot Commercial 
Nat. Bank v. Heccles, 48 Utah 91, 98, 
184 P 614, 46 LRANS 1021, AnnCas 
LIVCCE 368i. 

N. Y.—Partridge v. Gilbert, 15 N. 
Yu SOL, (69. AimD 6e2e) “Partridge: wy. 
Lyon, 67 Hun 29, 21 NYS 848. But see 
supra note 47. 

Pa.—Buck v. Weeks, 194 Pa. 522, 45 
A 325; Swisher v. Sipps, 19 Pa. Super. 
43. But see supra note 47. 

Eng.—Hughes v. Percival, 8 App. 
Cas. 443; Rex v. Hungerford Market 
Co., 1 A. & BH. 668, 28 HCL 244, 110 Re- 
prant, 1362; Phuger ve Hocken, 1 EF. 
& HY. 142; Bryer v. Willis; 23 Lb. 7. 
Rep. N. S. 463. 

“In demolishing the old and build- 
ing the new party wall . plain- 
tiffs exercised an absolute right con- 
ferred upon them by the law. Under 
the maxim neminem ledit qui jure 
suo utitur, they were not bound to in- 
demnify their neighbor for any incon- 
venience or injury necessarily occa- 
sioned by the exercise of the right. 
Such a work must of necessity incom- 
mode the neighbor. It cannot be pros- 
ecuted without an entry upon and par- 
tial occupation of his premises. It 
must disturb his enjoyment and that 
of his tenants. It may give ground 
for the annulment of his leases or for 
a diminution of rents. It may prevent 
the renting of his property. It may 
injure him in many ways. But so 
long and in so far as these injuries 
are inseparable from the exercise of 
the right, the neighbor is bound to 
submit to them and can claim no in- 
demnity therefor.” Heine v. Merrick, 
41 La. Ann. 194, 206, 5 S°760, 6 S 687 


[quot Levy v. Fenner, 48 La. Ann. 
1380, L204 2:0) Se Soot. 
fa] Inconvenience to the adjoin- 


ing owner during demolition and re- 
construction is a necessary conse- 


is using part of the wall for damages resulting to the 
latter from a falling of another portion of the wall 
in which he has no interest and which he is not 


quence. Heine v. Merrick, 41 La. Ann. 
194,58 760,6 S 637; Lexington Lodge 
v. Beal, 94 Miss. 521, 49 S 833. 

49. Crawshaw v. Sumner, 56 Mo. 
517; Hieatt v. Morris, 10 Oh. St. 523, 
78 AmD 280 (where land. has in- 
creased in valwe, one owner, having. 
notified the other of his intention, 
and the latter having refused to-join 
him, may tear down his own half of 
the partition wall, against the objec- 
tion of the latter, in _order to erect a 
better building, and if he uses due 
care is not liable for the fall of the 
remaining part of the wall). But see 
Dowling v. Hennings, 20 Md. 179, 83 
AmD 545 (where the owner of one 
of two adjoining houses, built with an 
alley between them and a partition 
wall above the alley, in taking it 
down to erect an improved building, 
after notifying the adjoining owner 
of his intention, but it not appearing 
that the latter had consented, took 
down the alley wall on his side, thus 
causing the partition wall to fall, and 
was held liable for damages sustained 
by the adjoining owner). 

50. Maypole v. Forsyth, 44 Ill. A. 
494; Peyton v. St. Thomas’ Hospital, 
a & C. 725, 17 ECL 324, 109 Reprint 

51. Failure of adjoining landowner 
Sasa see Adjoining Landowners 

6. 

52. See infra § 59. 

53. Mickel v.. York, 175 Tl. 62, 51 
NE 848 [rev 66 Ill. A. 464; Gorham v. 
Gross, 125 Mass. 232, 28 Amik 2245 
Glover v. Mersman, 4 Mo. A. 90; Me- 
Quillan GvaviRyan, 50) lOnity dueecsnemor 
DomLR 482. 

[a] Reason for rule.-—‘“Not having 
used and not having in any way in- 
terfered with [the wall] 2 
[the injured adjoining owner] was 
not under any obligation, as between 
him and . [the builder] to take 
care of it.” McQuillan v. Ryan, 50 
Ont. L. 337, 347, 64 DomLR 482. 

Nature of action to recover see in- 
fra § 95 text and note 7. 

54. Gorham vy. Gross, 125 Mass, 
232, 28 AmR 224. 

Independent cqghtractor see Master 
and Servant §§ 1517-1569. 

55. Swentzel v. Holmes, (Mo.) 175 
SW 871, LRA1I915H 926. 

[a]. Beason for rule.—‘‘What the 
defendant did, in respect to the props 
aforesaid, was a gratuity pure and 
simple. It is conceded that, as be- 
tween himself and plaintiff, he was 
under no legal obligation or duty to 
do so.” Swentzel v. Holmes, (Mo.) 
175 SW 871, 874, LRA1915BH 926. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 54-57] 


using.>° 


thorities to remove the wall.57 


[§ 55] 38. Liability of Owners to Third Persons. 
Where a wall has been’made the common property 


CONTRIBUTION 


[§ 56] A. Contribution to Cost of Erection and 
Compensation for Use®t—1. Liability To Contribute 
in General**—a. In Absence of Statute or Agree- 
ment—(1) Wall Built on Both Adjoining Lands. 
While there is some authority to the contrary,°® the 
weight of authority supports the rule that, in the 
absence of statutory®’ or contractual provision,®® 
an adjoining landowner who makes use of a wall 
built partly on his land by the other adjoining land- 
owner cannot be made to contribute to the cost of 
If evidence is lacking as 
to the conditions under which such a wall was built, 
it will be presumed that each proprietor owns as 
much of the wall as stands on his property, with no 


XII. 


the erection of the wall.®® 


56. Beidler v. King, 209 Ill. 302, 
sy NE 763, 101 AmSR 246; McKnight 

Strasburger Bldg. Co., 96 Kan. 118, 
50 Pp $42,543 [cit Cyc]. 

Sis Swentzel v. Holmes, (Mo.) 175 
SW 87k, LRA1915E 926. 

58. Swentzel v. Holmes, supra; 
Reinhardt v. Holmes, 143 Mo. A. 212, 
127 SW 611; Klauder v. McGrath, 35 
Pa. 128, 78 AmD 329. 

fa] Rule applied.—Where the third 
parties injured were tenants of one 
of the codwners, the relation of the 
tenants to each of the coOwners was 
held to be that of third persons. 
Reinhardt v. Holmes, 143 Mo. A. 212, 
127 SW 611. 

[b] Lhe municipality would be lia- 
ble (1) to third persons for injuries 
caused by the falling of the wall, on 
account of its passive negligence in 
failing to abate the nuisance, with a 
right of contribution against the own- 
ers of the wall for damages paid by it 
on account of their negligent acts. 
Swentzel v. Holmes, (Mo.) 175 SW 
871, LRAI915E 926. (2) Nuisance 
permitted by pu ary see Munici- 
pal Corporations § 17 

59. Reinhardt v. Townes, 143 Mo. 
Anezt2,27..5W 611. 

60. See supra text and note 58. 

61. See cases infra note 62. 

62. Thelin v. Downs, (Conn.) 145 
A 50; Yorra v. Lynch, 226 Mass. 153, 
115 NE 238. 

[a] Exception recognized where it 
was shown: (1) That one building 
was higher than the other. Yorra v. 
luynch, 226 Mass. 153, 115 NE 238. 
(2) That one of the buildings sup- 
ported by the party wall had been 
condemned by the city in laying out 
a street, and one owner had procured 
an injunction forbidding the city to 
touch the wall and had assumed full 
and exclusive €ontrol thereof. The- 
lin v. Downs, (Conn.) 145 A 50. 

63. Contribution generally see 
Contribution 13 C. J. p 820. 

Compensation for improvements 
generally see Improvements §§ 14-90. 

64. Action to enforce contribution 
to cost of erection see infra § 86. 

65. Ownership of improvements on 
adjoining land without owner’s per- 
mission see Improvements §§ 3, 4. 

66. D. C.—Fowler v. Koehler, 43 
App. 349, AnnCas1916E 1161. 

Iowa.—Zugenbuhier vy. Gilliam, 3 
Iowa 391 

Ky. —Spaulding v. Grundy, 126 Ky. 
510, 104 SW 293, 31 KyL 951, 128 Am 
re 328, 132 LRANS 149, 15 AnnCas 

La.—Heiderich v. Heiderich, 3 La. 
A. (Orleans) 485. 


But it has been held that, sinee both own- 
ers of a party wall are under equal duty to remove 
a dangerous wall, one owner has no right of action 
against the other owner for injury to his building 
caused bv the falling of the wall, because of the lat- 
ter’s failure to obey the orders of the municipal au- 
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ceptions to this 


shall pass.7+ 


Owner. 


Hng.—Robinson v. Thompson, 89 L. 
Deus (Cholding that, a) <ood vand 
reasonable custom had been proved 
requiring such contribution). 

See Conner vy. Joy, (Tex. Civ. A.) 
150 SW 485 [quot Cyc] (applying the 
text rule to a wall which, from long 
user, waS presumed to be a party 
wall). 

[a] Reasons for rule.—(1) ‘There 
stands out in support of appellants’ 
claim the substantial fact that appel- 
iee has appropriated to his own use 
a part of this party wall erected by 
appellants’ vendors, without having 
paid anything therefor. So that, 
aside from any of the distinctions 
that involve the law of party walls 
in obscurity and doubt, there remains 
the proposition strongly put in be- 
half of appellants that justice and 
fair dealing demand that appellee 
should contribute towards the pay- 
ment of a wall that he has used to 
his advantage and benefit. Indeed, 
it might with propriety be said that 
the question here involved partakes 
more of the nature of a suit for con- 
tribution than one involving the doc- 
trine of party walls.” Spaulding v. 
Grundy, 126 Ky. 510, 515, 104 SW 293, 
31 KyL 951, 128 AmSR 328, 13 LRANS 
149, 15 AnnCas 1105, 1106 [quot Fow- 
ler v. Koehler, 43 App. (D. C.) 349, 
360, AnnCas1916E 1161]. (2) The re- 
quirement that the user of a party 
wall erected partly on his land shall 
pay part of the cost of erection is es- 
tablished by custom, which ‘is so 
heavily fraught with justice and equi- 
ty that no possible evil can result 
from its adoption.” Fowler v. Koeh- 


[b] Where undue encroachment.— 
Where defendant bought a lot know- 
ing of the encroachment of the ad- 
joining wall on his land to a greater 
extent than was permitted by statute, 
and adopted it as a wall in common 
by using it to support a new building, 
“his obligation to pay half the cost 
of the construction is as complete as 
if there had been no encroachment.” 
Heiderich v. Hleiderich, 3 La. A. (Or- 
leans) 485, 489 . 

[ec] Amount of contribution is a 
reasonable and fair price estimated as 
of the time of the use. Spaulding v. 
Grundy, 126 Ky. 510, 104 SW 293, 31 
KyL 951, 128 AmSR 328, 13 LRANS 
149. 15 AnnCas 1105. 

67. Statute compelling contribu- 
tion see infra § 58. 

63. Agreement as to contribution 
See infra) §) 59: 

69. Ala.—Preiss v. Parker, 67 Ala. 
500; Antomarchi v. Russell, 63 Ala. 


‘the wall). 
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of the adjoining owners, and a party wall, the keep- 
ine of the wall in a safe condition is a common duty, 
and hence for injury to a third person, caused by its 
falling, they are jointly liable,®* but not until they 
have had a reasonable opportunity for the discovery 
and removal of the danger.®® 


However, certain ex- 
rule®® have been recognized,®! as 


where it is shown that one owner is in full and ex- 
clusive control of the wall.®? 


AND COMPENSATION®? 


obligation to contribute to the other.‘° One who con- 
veys part of his property, including one half of a 
wall built by him on the dividing line between the 
part retained and the part conveyed, does not thereby 
convey to the grantee any right to be compensated 
for the use by the grantor of the part retained by 
him, where there is no stipulation that such right 


[§ 57] (2) Wall Built Wholly on Lend of One 
Similarly,*? although there is some contrary 
authority,’* it has been held that in the absence of 
statute or contract, one who uses a wall built wholly 
on the adjoining property is not lable for con- 
tribution,’* although in a proper case he may be 


3856, 35 AmR 40. 

Fla. —Orman v. Day, 5 Fla. 385. 

111.—Nilson v. Kahn, 314 Ill.)2%5, 
145 NE 340; Huck v. Flentye, 80 mW. 
pete McCord v. Herrick, UsestiineAs 

Kan.—Long v. Smyre, 87 Kan. 182, 
185, 123 P 765 [eit Cye]: 

Mass.—Allen v. Evans, 161 Mass. 
485, 37 NE 571. 

N. Y.—Sherred v. Cisco, 6 N. Y. 
Super. 480 [dist Campbell v. Mesier, 4 
Johns. Ch. 334, 8 AmD 570, 6 Johns. 
Che 2a" 

Pa.—Mulligan v. Baylie, 11 Pa. Dist. 
SLI 269P a. Con 62! (recognizing rule). 

Wash.—Barnes Vv. Spurch, 121 
Wash. 338, 209 (P 513, 212 (Py 5s3: 
Hawkes v. Hoffman, ne Wash. 120, 105 
P 156, 24 LRANS 103 

W. Va.—List v. HOERDNOOES 2 W. 
Va. 340. 

[a] Reason for rule.—‘“‘By the 
common law, he [a dispossessed own- 
er of land] became absolutely entitled 
to all such improvements, without 
paying anything for them, when they 
were made without his request. or 
sanction.’’ Antomarchi vy. Russell, 63 
Ala. 356, 359, 35 AmR 40. To same 
effect Nilson v. Kahn, 314 Ill. 275, 145 
NE 340; Griffin v. Sansom, 31 Tex. 
Civa AS 560, 72 SW 864. 

okt. a wall was originally built 
unlawfully partly on each adjoining 
lot, no contribution can be claimed. 
List v. Hornbrook, 2 W. Va. 340. 
eee Koenig v. "Haddix, Pauly NBDE Ne 

71. Mulligan v. Baylie, 11 Pa. Dist. 
oll) 26 Pa. Gon 62d. Compare Voight v. 
Wallace, IE ee aA SE IN BS CG! 
Smith L. [1721] p 124 § 2) infra note 
CUBES 

72. See supra § 56. 

73. Welford v. Gerard, 108 Ky. 322, 
56 SW 416, 22 KyL 203 (where the 
builder of a wall wholly on his own 
land is prevented by principles of 
equity from demanding the removal 
of the building attached to the wall 
by the adjoining owner, the latter is 
required, on the same equitable prin- 
ciples, even if not at common law, to 
pay the builder one half the value of 
See Hagan v. Brennan, 4 
Newfoundl. 165 (holding that contri- 
bution must be made for any “sub- 
stantial use’’). 

74 Bisquay v. Jeunelot, 10 Ala. 
245, 44 AmD 483; Abrahams v. Kraut- 
ler, 24 Mo. 69, 66 AmD 698. See San- 
ders v. Martin, 2 Lea (Tenn.) 213, 31 
AmR 598 (thére is no liability for 
contribution for the “incidental ben- 
efit” derived from a wall wholly on 


‘another’s land). 
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subject to an action ex delicto.7® 


[§ 58] b. Under Statute. Under a valid statute,*® 
authorizing one of two adjoining landowners to build 
a wall standing in part on the adjoining land and re- 
quiring the other, if and when he makes use of the 
wall, to contribute to the cost of its erection, thereby 
making it a party wall,’* it has been held that until 
the latter pays his share of the cost the wall is not 
one in common, but the exclusive property of the 


builder.*® 
[§ 59] c. Under Agreement.*® 


75. See infra § 96. 

76. See Constitutional Law § 1028. 
77. See statutory provisions. 

fa] Only where wall is built on 


lands owned by different persons does 

the statute apply. Voight v. Wallace, 

179 Pa. 520, 36 A 315. 

[b] Contractor not obligated to 
contribute.—Under a statute provid- 
ing that the party building a party 
wall shall be reimbursed by the next 
builder, a contractor employed by the 
latter to build houses for him and 
completely finish them, “including 
party walls,” is not liable for con- 
tribution, being only an agent.. Da- 
vids: v. Harris; 9 Pa. 501. 

[c] Contractor not entitled to 
compensation.—A party wall is the 
property of the owner of the house, 
and not of the contractor who built 
the wall, and hence the contractor is 
not entitled to compensation from the 
builder of an adjoining house, who 
makes use of a party wall erected by 
the first builder. Wichert v. Wallace, 
2 AmLJ (Pa.) 326; Brierly v. Tudor, 
2 AmLJ (Pa.) 191. But see Roberts 
vy. Bye, 30 Pa. 375, 72 AmD 710 
(where the contract for building the 
party wall provided that it was to be- 
long to the contractor). 

{d] In England, under a statute 
requiring the owner of the improved 
rent to contribute to the cost of build- 
ing a party wall (1) a lessee of land 
who enters into an agreement with 
a third party by which the latter is 
to erect houses and pay the lessee a 
rental is liable to contribute as such 
owner. Collins v. Wilson, 4 Bing. 
551, 18 ECL 631, 130 Reprint 880. (2) 
The mere possession of a house does 
not make the possessor the owner of 
the improved rent. Taylor v. Reed, 
6 Taunt. 249, 1 ECL 599, 128 Reprint 
1030. (3) The assignee of the lessee, 
at a fixed rent, of premises which he 
improved, is not the owner of the im- 
proved rent. Lambe v. Hemans, 2 
B. & Ald. 467, 106 Reprint 437. 

78. Cordill v. Israel, 130 La. 138, 
57 S 778, 39 LRANS 931; Costa v. 
Whitehead, 20 La. Ann. 341; Jeannin 
v. De Blanc, 11 La. Ann. 465; Heider- 
ich v. Heiderich, 3 La. A. (Orleans) 
485. 

Application of statute of 

frauds: 

Party wall agreements within stat- 
ute of frauds generally see Frauds, 
Statute of § 154. 

Performance of agreements as affect- 
ing application of statute of frauds 
see Frauds, Statute of § 433. 
Equitable lien on land for con- 

tribution see infra §§ 67, 80, 87. 

80. See cases infra this note. 

“When a party wall is thus built, 
resting equally upon the lands of the 
adjoining proprietors, it is commonly, 
in the first instance, constructed at 
their joint expense; or, if built by 
one owner at his individual expense, 
it is usually so constructed under an 
agreement with the adjoining owner, 
that when he shall come to use the 
wall for the purpose of supporting 
his building, he shall compensate the 
other for one-half of the expense of 


Ordinarily in ju- 
risdictions where there are no party wall statutes, 
party walls are erected pursuant to agreements be- 
tween the adjoining owners that each shall contribute 
to the cost of erecting them; and when the wall is 
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erected by one owner before the other is ready to 


make use of it, it is usually provided that the other 
shall, on using it, pay to the builder half the cost or 
value of so much thereof as shall be used by him or 
half the cost or value of erecting the wall.*° 
agreement to contribute to the cost of erecting a 
party wall need not be express; it may be implied 
from the conduet of the parties,* although it cannot 
be implied from the mere assent by one owner to the 


An 


erection by the other of a wall standing equally on 


building the wall.” Nash v. Kemp, 


49 HowPr “GN YY.) 622, 627% “faft i12: 
Hun 592]. 
[a] Agreement to pay for use of 


wall is without consideration: (1) 
Where it gives one of the parties a 
right to use a wall which was erected 
partly on his land and which he 
therefore already has a right to use 
without paying. Barnes v. Spurch, 
121 Wash. 338) 209-P) 513; 212) P1583. 
(2) Where it is made under a mutual 
mistake as to the location of the wall, 
which is actyallyapartly on the land 
of each party. Kcenig v. Haddix, 21 
Ti. AL 53. 

[b] Even though builder has not 
paid for the construction of the wall, 
an action lies by his assignees 


against the other owner to recover one, 


half the cost, under an agreement 
that on the erection of a party wall 
by either of two adjoining owners 
the other would pay half the eost of 


the wall. Watkins v. Glas, 5 Cal. A. 
68, 89 P 840. 
[c] Lessee not entitled to com- 


pensation.—A lessee of one who has, 
pursuant to an agreement with the 
adjoining owner, constructed a party 
wall standing equally on the land of 
each and supporting the leased prem- 
ises, is not entitled to compensation 
from the adjoining owner where, dur- 
ing the tenancy, the party wall is 
used by the adjoining owner; the 
right to such compensation remains 
in the lessor. McMullen v. Moffitt, 
68 Dll. A. 160; A. H. Pugh Printing 
as v. Dexter, 8 OhS&CP 557, 5 OhNP 
332. 

{d] Lessor cannot recover reim- 
bursement from his lessee for pay- 
ment made by the former to the 
builder of the party wall for the les- 
see’s use thereof, where the lessee in 
his lease assumed the agreement of 
his lessor to pay for the use of the 
wall, but used it under an independ- 
ent agreement between himself and 
the builder of the wall, the lessor not 
being liable for the use by his lessee, 
and his payment being therefore vol- 


untary. Smith v. Kennard, 54 Nebr. 
523, 74 NW 859. 
[e] Particular agreements con- 


strued.—(1) When one of two adjoin- 
ing landowners erects a party wall 
upon the promise of the other to pay 
him the cost thereof, a debt is cre- 
ated which must be paid within a 
reasonable time, a contingency named 
by the promisor, that he will pay ‘‘in 
the fall when he starts to build,” op- 
erating merely to postpone payment, 
and five years being more than a rea- 
sonable time. Daily v. Quinn, 208 
Ala. 398, 94 S 528, 524 [quot C. J.]. 
(2) Under an agreement by which 
the party building ad new party wall 
was to accept a cash payment and 
“bear” the cost of shoring, he was 
held to be required to sustain per- 
manently that cost, although the in- 
clusion of the cost of shoring in the 
certificate of the superintendent of 
building inspection was not such a 
breach of the agreement as to release 
the other party to the agreement 
from all liability under it. Steven- 


the land of both.®? 
contribute upon use, the wall, until contribution is 
made, is not one in common, but is the exclusive 
property of the builder, and the adjoining landowner 
has no right to use it.*? 


Where there is an agreement to 


son v. Mellor, 252*Pa. 219, 97 A 393. 
Amount of contribution see infra 


69 

81. Huck v. Ftentye, 80 Ill. 258; 
Le v. Caton, 119 Mass. 513, 20 AmR- 

[a] Thus a promise to pay may 


be inferred where one adjoining land- 
owner built the wall in the expecta- 
tion that the other would pay, and 
the latter had reason to know that 
the builder was so acting in that ex- 
pectation, and stood by in silence. 
wis v. Caton, 119 Mass. 513, 20 AmR 
et v. Hornbrook, 2 W. Va. 


“Such assent, if it existed, in the 
absence . of proof of an express 
contract to pay, could by no possi- 
bility be stretched to imply a con- 
tract to pay.’ List v. Hornbrook, 
supra. : 

83. Ill—Mickel v. York, 175 Ill. 
62, 51 NE 848 [rev 66 Ill. A. 464]; 
McChesney v. Davis, 86 Ill. A. 380; 
Tomblin v. Fish, 18 Ill. A. 439. 

La.—Jeannin v. Re Blanc, 11 La. 
Ann. 465. 

Mass.—Berry v. Godfrey, 198 Mass. 
228, 84 NE 304, 16 LRANS 434. But 
see Matthews v. Dixey, 149 Mass. 
595, 22 NE 61, 5 LRA 102 (holding 
that two adjoining owners holding 
under deeds from the same grantor, 
which provide that the center of the 
partition wall first erected shall be 
on the division line, and ‘that the 
party first building shall be entitled 
to receive from the other half the 
cost of the wall, upon the latter’s 
using it, have .equal and mutual 
rights in relation ‘to a party wall, and 
that payment to the builder is in no 
sense a condition precedent to the 
possession or the exercise of the 
right of the nonbuilder in the party 
wall). 

Minn.—Hanson  v. 145 
Minn. 119, 176 NW 178. 

She ae v. Mersman, 4 Mo. A. 
Pa.—Masson’s App., 70 Pa. 26. 
Tex.—McCormick .v.  Stoneheart, 

(Civ. A.) 195 SW 883, 885 [cit Cyc]. 

See also Connor v. Joy, (Civ. A.) 150 

SW 485 {quot Cyc] (applying the rule 

to a wall which, from long user, was 

presumed to be a party wall). 

Wash.—Walla Walla v. A. M. Jen-: 
sen Co., 114 Wash. 134, 194 P 804. 

But see Cutting v. Stokes, 72 Hun 
376, 25 NYS 365 [aff 148 No Y 70 
mem, 42 NE 722 mem] (holding that, 
under an agreement that the adjoin- 
ing owner should pay half the cost 
of the wall upon using it, and that 
if it should at anys time elect not to 
use the wall, then it should convey 
to the builder of the wall for a cer- 
tain sum so much of its lot as the 
wall occupied, the wall was a party 
wall _ under the agreement, and it 
would so continue until such election 
was made); Hill v. Huron, 33 S. D. 
324, 145 NW 570 (holding that, where 
adjoining landowners agree on the 
construction of a party wall resting 
partly on the land of each, the non- 
builder acquires title to the wall as 


Beaulieu, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 59-62). 


Reservation by grantor of right to contribution. 
The builder or owner of a party wall may, in making 
a conveyance, reserve and enforce the right to re- 
quire payment for the wall by the adjoining owner, 
when it is used by the latter.5* 

Violation of agreement by builder. The fact that 
the party building a party wall under an agreement 
violated it by making windows in, and projections 
from, one part of the. wall gives the other party no 
right to use the other part without paying half its 
value as required by the agreement, and payment is 
due at the time of the use.*® 

Agreement between owner and contractor. Where 
the adjoining owner who builds a party wall agrees 
that the wall shall belong to the contractor, he has 
been held to become a trustee of the hen of the con- 
tractor for payment of part of the cost of the wall 
by the adjoining owner upon use of the latter,*® 
and if he sells his house without reserving the len, 
he sells the contractor’s right, and must account to 
him for its value.*? 

[§ 60] 2. Compliance by Builder with Statute or 
Agreement. Compliance,*® or at least substantial 
compliance,*® with the party wall, statute or agree- 
ment by the party building a party wall is essential 
to his recovery of contribution, although in the case 
of a substantial compliance only the builder is en- 
titled to the amount agreed on, less the expense in- 
curred by the other party in curing the defect re- 
sulting from noncompliance.®® But it has been held 
that one who has used a wall without objection there- 
to cannot refuse to contribute on the ground that it 
was not constructed in precise accordance with the 
party wall agreement;®t and one who has made use 


soon as, under the contract, he be- 
comes liable to pay the agreed con- 
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compensation therefor, he cannot af- 
terward avail himself of the noncom- 
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of the wall erected by authority of a statute cannot 
evade contribution on the ground that the wall was 
not in accordance with the requirements of the stat- 
ute, where the statute itself imposes a penalty for 
its violation.°®? 

[§ 61] 3. What Use Makes User Liable To Con- 
tribute®*—a. In General. Under agreements or stat- 
utes providing that the adjoining owner shall, on 
making use of a wall, contribute to the builder toward 
the cost of its construction, the use contemplated is 
the use to which a party wall is ordinarily put, name- 
ly, its use in the construction and support of an ad- 
joining building, including the resting of timbers of 
the building on or in the wall; and in the absence 
of other provisions, until such a use is made, no 
liability for contribution arises.°+ A use which is 
shght or temporary in its character will not make the 
user liable; the utilization intended is such as makes 
the wall a part of some permanent structure.®® But 
where a wall is found structurally incapable of being 
used by the adjoining owner, and does not support 
his building, there is no liability, even though there 
are contact points between the two buildings.®® 

Construction of a building without a basement, 
under an agreement to pay one half of the value of 
the part of the wall used, creates a liability for a 
share in the cost of the basement wall, where it 
serves as a foundation®* or supports floor joists.°8 

[§ 62] b. Lateral Support and Protection. The 
use of a party wall for lateral support is sufficient 
use to render the user hable for contribution;®® and 
if the adjoining owner actually uses the wall for 
support, he is hable, even though he does not extend 


Co. v. Brown, 147 Ala. 598, 41 S 626, 
11 AnnCas 525 (holding that the 


sideration or assumes any responsi- 
bility in relation to the wall; and, 
the contract providing that, when- 
ever the nonbuilder uses the wall, he 
shall become liable for half the cost 
of so much of the wall as he uses, 
the grantee of the nonbuilder, upon 
erecting a building and using the 
wall, acquires title to one half of 
the wall, regardless of his liability 
for payment). 

[a] Effect of nonappropriation.— 
‘Tt is equally well settled by de- 
cisions in this State and elsewhere 
that, until it is appropriated by the 
adjacent owner under the contract, 
it is the property of him who built 
it, and that, so far as it stands on the 
land of his neighbor, it is lawfully 
maintained there under a_ license 
which preserves to the builder all his 
rights of property in it.” Berry v. 
Godfrey, 198 Mass. 228, 230, 84 NE 
304, 16 LRANS 434. 

[b] Effect of appropriation.—‘‘It 
it a familiar rule of law that, after 
a party wall has been erected under 
such a contract, and appropriated and 
paid for by the person whose land ad- 
joins that of the builder, each party 
is the owner in severalty of that part 
which is on ‘his land, subject to ease- 
ments both in the wall and the land 
in favor of the other party.” Berry 
v. Godfrey, 198 Mass. '228, 230, 84 NE 
304, 16 LRANS 434. 

84. Beaver v. Nutter, 10 Phila. 
(Pa.) 345; Bell v. Gara Fraxa Co., 
143 Wash. 430, 255 P 144, 52 ALR 491. 


85. Kuh v. O’Reilly, 261 Ill. 437, 
104 NE 5, 51 LURANS 420 [rev 177 
Ill. A. 271]. 


86. Roberts v. Bye, 30 Pa. 375, 72 
AmD 710. 

87. Roberts v. Bye, supra. 

88. Grimley v. Davidson, 133 Ill. 
116, 24 NE 439; Laberge v. Fortin, 47 
Que. Super. 475. But see Oakes v. 
Senneff, 4 WklyNC (Pa.) 413 (hold- 
ing that, where one has made use of 
a party wall, 


without paying thei 


pliance with the law regulating party 
walls, as a defense in equity against 
the payment of such compensation 
properly assessed). 

{a] Thus, where one adjoining 
owner, under an agreement that he 
shall build a party wall equally upon 
the adjoining lands, the other owner 
to pay half the cost, builds it by mis- 
take entirely on the land of the other 
owner, the latter is not liable to pay 
for any part of it and may appropri- 
ate the whole of it as his property. 
Grimley v. Davidson, 133 Ill. 116, 24 
NE 439. 


gs9. Crater v. McCormick, 4 Colo. 
196; Keith v. Ridge, 146 Mo. 90, 47 
SW 904; Hammann v. Jordan, 129 N. 


Y, 61, 29) Nie} 2:94; 

90. Keith v. Ridge, 146 Mo. 90, 47 
SW 904; Hammann v. Jordan, 129 N. 
Y. 61, 29 NE 294. 

91. Warner v. Rogers, 23 Minn. 34. 

92. Miller v. Elliot, 17 EF. Cas. No. 
VS68> SCranch -C, C.. 543 

93. Use generally see supra §§ 29- 


94. Ill— McEwen vy. Nelson, 40 Ill. 


A. : 

Mass.—Berry v. Godfrey, 198 Mass. 
228, 84 NE 304, 16 LRANS 434; 
Pfeiffer v. Matthews, 161 Mass. 487, 
37 NE 571, 42 AmSR 435. 

Mo.—Fox vy. Mission Free School, 
120 Mo. 349, 25 SW 172; Huston v. 
De Zeng, 78 Mo. A. 522; Glover v. 
Mersman, 4 Mo. A. 90. 

N. J.—Hunt v. Ambruster, 17 N. 

£15) IN: 


J. Eq. 208. 
N. 
Brown v. McKee, 


Y.—Kingsland v. Tucker, 
Y. 574, 22 NE 268; 
57 N. Y. 684 
Okl.—Douthitt v. State Nat. Bank, 
42 Okl. 676, 142 P 1009; Hurford v. 
Smith, 24 Okl. 448, 103 P 851. 
Pa.—Fidelity Ins., ete., Co. v. Haf- 
ner, 6 Pa. Suver. 48; Heiland v. Coop- 
er, 38 WklyNC 560. 
v. Stoneheart, 


(Civ. A.) 195 SW 883, 885 [cit Cyc]. 
But see Jebeles, etc., Confectionery 


. 


promisor is liable under a promise to 
pay one half the cost when he builds, 
even though, when he does so, he 
does not build upon the wall or ac- 
tually join his building to it). 

[a] Thus a party to such an 
agreement who commenced to build 
upon his lot, and inserted timbers in 
the wall, was held not liable under 
the agreement, since he could not 
be held liable until he had erected 
the adjoining building and thus com- 
pletely appropriated so much of the 
wall as he intended to use. Brown v. 
eae. Sih ENG Nin 684 

[b] Payment for “any use.”’—Un- 
der a contract providing for payment 
for “any use’ of a party wall to the 
party erecting. it, the obligation is 
not dependent on the extent of the 
ae McHwen v. Nelson, 40 Ill. A. 

95. Beggs v. Duling, 102 Iowa 13, 
70 NW 1732; Fox v. Mission Free 
School, 120 Mo. 349, 25 SW 172: 
Pe v. Cooper, 38 WklyNC (Pa.) 

96. Badger State Inv.‘*Co. v. Mil- 
ler, 168 Wis. 582, 170 NW 953. 

97. Richardson *)v. \/Yancy, 
Wash. 35, 228 P 700, 230 P 168. 

98. .Montepelier Nat. L. Ins. Co. 
v. Lee, 75 Minn. 157, 77 NW 1794. 

99. Gish v. Walker, 48 App. (D. 
@),.. 42° » Lehman’ y; Abraham, 2 La. 
A. 328. 

[a] Thus compensation will be re- 
quired of an adjoining owner who 
builds an independent wall against 
the party wall to the top of the 
party wall, and above that a thicker 

wall extending four inches over the 
party wall, carries up the chimney 
of the party wall to accommodate his 
building, and connects with the party 

wall on the front so as to make a 
continuous wall across the front of 
both buildings, and: who, if not for 
the use made of the party wall, would 
have been obliged by the building 
regulations to construct a thicker 
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the joists of his building into it.t- However, the in- 
eidental lateral support given by a party wall to a 
perfectly independent wall which comes in contact 
with it at different places, and which is sufficient of 
itself to stand all demands that may be made upon it 
for a considerable time, is not such a use of the party 
wall as will make the adjoining owner liable to con- 
tribute;* nor does the fact that, because of the 
proximity of the party wall and the protection which 
it affords, the adjoining owner is enabled to build, 
against the party wall, but not attached thereto, a 
wall on his own land of inferior material, and that 
the removal of the party wall might necessitate re- 
pairs or changes for the sake of appearance, con- 
stitute such a use.® 

[§ 63] c. Support of Building Existing at Time of 
Erection of Wall. Since the party wall agreement 
must be construed in the light of the conditions of 
the properties at the time it was entered into, where 
one of two adjoining owners, on whose land there is 
a building, enters into an agreement with the other 
for the erection of a party wall by the latter, and 
promises that, whenever he shall make use of the 
wall in building, he will pay the builder a specified 


sum or a portion of the cost of the wall, the use<of 


the wall for the support of the promisor’s existing 
building does not make him hable for contribution 
under the agreement;* this is also true under a stat- 
ute requiring contribution upon use.° Where a 
promise is made to contribute when the promisor 
rebuilds his house and uses the wall, neither the 
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[§§ 62-65 


support of an existing structure nor the building of 
an addition to an existing structure and resting it 
on the wall is such a “rebuilding” as is intended by 
the contract. But it has been held that such a 
promise implies an agreement to rebuild within a rea- 
sonable time, which will be deemed to have elapsed 
where the promisor, after a demand that he erect a 
new building, improves the existing one by putting 
in a new front to his house, and that the promisor : 
will then be lhable.* 

[§ 64] d. Inclosure of User’s Building. The use 
of a party wall as one of the inclosing walls of a 
building erected on the adjoining lot is such a use 
as renders the adjoining owner liable for contribu- 
tion,* even though the building of which the party 
wall constitutes one of the inclostres is not actually 
attached to, or supported by, thesparty wall.® The 
rule is otherwise where the wall ts not a party wall, 
and there is no agreement in regard to its use, and it 
belongs to, and stands entirely on, the owner’s lot; 
in such ease the adjoining owner is not liable to the 
owner for using the wall merely as an inclosure for 
his building,?° 

[§ 65] e. Conveyance by Promisor as Use." 


“Where one of two adjoining owners erects a wall 


partly on the land of each, under an agreement with 
the other that, when the latter uses the wall, he will 
contribute to the cost of its erection, the sale and 
conveyance by the promisor of his lot constitute such 
ause of the wall as renders him liable to contribute,!? 


wall for his building. Gish v. Walk- 
er, 48 App. (D. C.) 42. 

1. Greenwald v. Kappes, 31 Ind. 
216. 

2. Kingsland v. Tucker, 115 N. Y. 
574, 22 NE 268 [rev 44 Hun 91]. 

8. Sheldon Bank v. Royce, 84 Iowa 
288, 50 NW _ 986. 

A .hairy Bldgs, “Co. -v: 
Realty Co. Cind. A.) 156 (NED 433; 
Shaw v. Hitchcock, 119 Mass. 254; 
Fox v. Mission Free School, 120 Mo. 
349, 25 SW 172; Scranton Flour, etc., 
Co. v. Kearney, 85 Pa. Super. 300. 

5a sywetherill “yas Horan, 5. Pa.) Co: 

90 


[a] hus, where two adjoining 
landowners erect a single building 
on both lots, and one thereafter erects 
a wall on the division line, cutting the 
rafters, which had extended over the 
whole width of the building, and sup- 
porting them on the new wall without 
the consent of the other, this is not 
such a use on the part of the latter as 
to call for contribution from him. 
Wetherill v. Horan, 5 Pa. Co. 190. 

6. Elliston v. Morrison, 3 Tenn. 
Ch. 280. 

7, Sherley v. Burns, 58 SW 691, 22 
KyL 788. 

oy) Tl =Harris y. Doziers (2Lily A. 
542. 

Ind.—Greenwald v. Kappes, 31 Ind. 
216. 

Iowa.—Deere v. Weir-Shugart Co., 
91 Iowa 422, 59 NW 255. 


Wineman 


La.—Costa v. Whitehead, 20 La. 
Ann. 341. 

Mo.—Huston v. De Zeng, 78 Mo. A. 
522. 


Okl.—Hilsmeyer yv. Berry, 132 Okl. 
177, 269 P 1078. 

Pa. 5,4 Heselman v. Murphy, 24 Pa. 
Dist. 

Ce onercan v. Avenue Realty 
Oley, 245 Chi Sh CE SOR i, Joon Gilgy Bitch 
11 BMastLR 391, AnnCas1913A 766, 6 
BRC 445 [allowing app 20 Que. K. 


By 524). 
Que.—Boyer y. Marson, 15 Que. 
infra note 9. 


Super. 449. 

And see cases 

[a] Thus the erection of a struc- 
ture which would have been pre- 
vented by the city by-laws relating 


—t. 


‘to buildings, 


if the party wall did 
not serve as an external wall, is 
a use creating liability. Morgan v. 
Avenue Realty Co., 46 Can. S. C. 589, 
6 DomLR 388, 11 EastLR 391, Ann 
Cas1913A 766, 6 BRC 445 [allowing 
app 20 Que. 1, ie, BS? 4]. 

{[b] But the mere accidental 
shelter which a wall gives, although 
beneficial as sheltering from the 
wind, gives no right of compensa- 
tion. Morgan v. Avenue Realty Co., 
46 Cans S/Co 58956 Doma 388. 11 
BHastLR 391, AnnCasl1913A 766, 6 
BRC ie [allowing app 20 Que. K. 


B. 524 
(5 Wels 


9. 

A. 542. 

Ind.—Greenwald_ v. om 
Ind. 216. 

Iowa.—Deere v. Weir-Shugart Co., 
91 Iowa 422, 59 NW _ 255. 

La al-Villere Realty Co. v. S. 
Gumble Realty, ClCn CO. Man AG 123% 

Okl.—Hilsmeyer _ v. Berry, 132 
Ok 17, 269 2) LOTS. LOT: 

Pa.—Moye v. Morrison, 81 Pa. Su- 
per. 251; O’Malley v. De la Puente, 
72 Pa. Super. 102; Pennsylvania Co., 
etc., v. Odd Fellows, 50 Pa. Super. 
255; Allen v. Cass-Stauffer Co., 11 
Pa COnecole 

“Use of a party wall does not nec- 
essarily mean that it must be used 
as a means to support the weight of 
the adjoining structure.” Hilsmeyer 
v. Berry, supra. 

[a] Reason for rule.—‘It is true 
that a most important use of a party 
wall is to give support to the build- 
ings to which it is common, as by 
bearing weight of floors and roof, 
but it is not the only use, and in 
many cases it is not the chief one. 
Walls are not only important to sup- 
port floors and roofs, but they are as 
necessary to inclose buildings, and 
make them fit for use. The evidence 
in this case tends to show that the 
wall has been made an essential part 
of the warehouse, and that the use 
which the defendant is making of it 
is designed 'to be permanent.” Deere 
v. Weir-Shugart Co., 91 Towa 422, 
424, 59 NW 255. 

{b] Thus the erection of a struc- 


cigar are v. Dozier, 


Kappes, 


ture which would be unlawful under 
the building regulations if the party 
wall did not form one side of it is a 
use creating liability, even though 
there is no physical attachment to the 
party wall. O’Malley v. De la Puente, 


72 Pa. Super. 102; Allen v. Cass- 
Stauffer Co., 11 Pa. Co. 231. 
Le] It is not necessary that the 


party wall carry the weight of the 
new building in order to involve & use 
of the wall contemplated by a statute 
requiring payment of compensation 
“before such next builder shall any- 
ways use or break into” a party wall. 
ae v. Morrison, 81 Pa. Super. 251, 


10. Nolan v. Menger 77 Tex. 565, 
14 SW 167, 19 AmSR 801 
pe Rights and liabilities of suc- 


cessors in title see infra §§ 74-85. 

12. Rawson v. Bell, 46 Ga. 19; 
Frohman v. Dickinson, 11 Misc. 9, 31 
NYS 851, 4° NYAnnGas 3322) Scott 
Vv. McMillan, 4 NYS 434; Squires v. 
Pinkney, 13 NYSt 749: Squier® ve 
Townshend, 2 NYCityCt 142; Nalle 
v. Paggi, 81 Tex. 201, 16 SW 932, 13 
LRA 50. 

[a] Reason for rule.— 
his lot to another [the prom- 
isor] effectually put it out of his 
power to build to the wall or use it 
in any other mode. By his own vol- 
untary act he thus put it out of his 
power to make any direct use of the 
wall as originally contemplated, and 
therefore prevented the happening of 
the contingency in which he was to 
make compensation, even if we sup- 
pose that the sale of the lot was not 
a use of the wall. Where a party 
thus renders impossible the perform- 
ance of the contract upon his own 
part, to the detriment of the other 
contracting party, there can be no 
doubt of his liability under the econ- 
tract and that a right of action 
against him immediately accrues. 

But we are further of the 
opinion that the sale of the lot by 
the [promisor] . . Carrying with 
it one-half of the wall erected by the 

; L[promisee ] at His own expense 
for the joint benefit of both lots, was 


“By selling 


-a use of the wall by the [prom- 


we 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 65-68] 


although the purchaser does not use the wall.t? But 
a different rule has been applied where the promise 
is so worded as to provide for payment when the 
promisor or his heirs, successors, or assigns use or 
join to the wall, as in such ease the obligation does 
not become due when the promissor conveys his lot, 
and not until the wall is actually used by him or his 
and a consent by the adjoining owner 
that the wall shall be erected partly on his premises, 
on condition that the person who shall thereafter 
use the wall shall be liable for contribution to the 
builder, will not make the promisor lable when his 


successors 314 


grantee uses the wall.t® 


[§ 66] f. Use by Lessee of Nonbuilder. Under an 
agreement or statute requiring contribution by the 
adjoining owner to the builder of a wall on use by 
the former, the former is liable for a share of the 
cost of the wall where it is used by his lessee, if it 
appears that he knew of such use at the time it was 
made,!* or that he is, under the terms of the lease, 
entitled to improvements made to his premises by 


the lessee.17 
[§ 67] 4. Lien of Builder.1® 


isor] within the meaning of the con- 
tract, and thereby fixed his liability. 
It must be supposed that he was paid 
for his interest in the wall, or took 
that into consideration when he con- 
veyed.” Nalle v. Paggi, 81 Tex. 201, 
205, 16 SW 932, 13 LRA 50. To same 
effect Rawson v. Bell, 46 Ga. 19. 

[b] Use by common grantee.—The 
fact that the lot belonging to the 
builder and the lot belonging to the 
promisor, by mesne conveyances, 
come to 2 common owner, who makes 
use of the party wall by the erection 
of a building on the land formerly 
belonging to the promisor, does not 
affect the obligation of the promisor 


to pay. Frohman v. Dickinson, 11 
Mise. 9, 31 NYS 851, 1 NYAnnCas 
332. 

{[e] Inapplicability of rule.— 


Where such an agreement was en- 
tered into by the builder with the 
cestui que trust of an adjoining prop- 
erty, the assent of the latter to the 
conveyance of the property by the 
trustees, by joining’ in the deed, was 
not a use of the wall within his prom- 
ise. Jenkins v. Spooner, 5 Cush. 
(Mass.) 419, 52 AmD 739. 

[d] Use by grantee and bond for 
payment.—Where the promisor, un- 
der such an agreement, sells his lot, 
and the grantee uses the wall and 
gives the builder a bond and judgment 
for part of the cost of the wall, the 
bond is payment, and extinguishes all 
claim against the original promisor, 
the claim not being revived by his re- 
purchasing the lot at a sheriff’s sale. 
Euwer y. Henderson, 1 Pennyp. (Pa.) 


463. 

13. Rawson v. Bell, 46 Ga. 19. 

14. Hurford v. Smith, 24 Okl. 448, 
103 P 851; McCormick v. Stoneheart, 


(Tex. Civ. A.) 195 SW 883, 885 [cit 


Cyc]. 
15. Eckleman v. Miller, 57 Ind. 88. 
16. Pillsbury v. Moarris, 54 Minn. 


492, 56 NW 170. 

[a] Reason for rule.—‘[The ad- 
joining owner] is, by her tenant, en- 
joying the possession of the wal] and 
the rents accruing therefrom. ssf 
This was a sufficient ‘user’ of the 
wall, within the contract.” Pillsbury 
v. Morris, 64 Minn. 492, 497, 56 NW 


Auch v. Labouisse, 20 La. Ann. 
But see infra § 79 note 6 [c] (2). 
18. Liens: 
Generally see Liens 37 C. J. p 303. 
For improvements see Improvements 


§§ 64-66. 
Leek v. Meeks, 199 Ata. 

89, 74 S 31, 
Ark.—Hoxie Bank v. Meriwether, 
166 Ark. 39, 265 SW 642; Rugg v. 
Lemley, 78 ‘Ark. 65, 93 Sw 570; 115 


According to some 
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authorities, an agreement by one of two adjoining 
owners to pay part of the cost or value of a party 
wall to be erected by the other creates an equitable 
lien or charge upon the land of the user in favor of 
the party building the wall;+® while others hold that 
such an obligation, or the obligation created by stat- 
ute, is purely personal, and creates no such lien.”° 
It is competent for the owners by the terms of their 
contract to stipulate that the party building shall 
have a lien on the premises of the other for the 
amount which the latter is bound by the contract to 
contribute to the cost of erection.*+ 


[§ 68] 5. Amount of Contribution??—a. Under 


Statute. 


Under a statute requiring payment of one 
half the cost,?® the fact that the cost of building 
the wall at the time of the use would be greater than 
the cost at the time of its erection gives no right to 
a recovery of a greater amount than the actual cost.*+# 
Under a statute requiring payment of one half the 
value,?® the value intended has been held to be the 
value at the time of the use of the wall by the non- 


builder ;?° such value is arrived at by ascertaining 


AmSR 17, 8 AnnCas 291. 

Ga.—Horne v. Macon Tel. Pub. Co., 
Shae 489, 83 SE 204, AnnCas1916B 
212. 

Minn.—Fergus Falls First. Nat. 
Bank v. Security Bank, 61 Minn. 25, 
63 NW 264; Pillsbury v. Morris, 54 
Minn. 492, 56 NW 170. 

Mo.—Keating v. Korfhage, 88 Mo. 
524; Sharp v. Cheatham, 88 Mo. 498, 
57 AmR 433. 

Nebr.—Garmire v. Willy, 36 Nebr. 
340, 54 NW 562; Stehr v. Raben, 33 
Nebr. 437, 50 NW 327. 

N. Y.—Mott v. Oppenheimer, 135 N. 
Yep wkeyerod IND eel OO lun meme 4 0) Or: 


Guentzer v. Juch, 51 Hun 397, 4 NYS 


39; Morris v. Burr, 59 Misc. 259, 112 
NYS 243: Contra. Duer v. Fox, 29 
Mise. 81, 60 NYS 580; Curtiss -v. 
White, Clarke 273. 


Tex.—McCormick v. Stoneheart, 
(Civ. A.) 195 SW 883. But see Nalle 
V.. Pagei, 9 SW) 205,-1 DRA} 33 intra 
mote 20. 

Wash.—Hoffman vy. Dickson, 47 
Wash. 431, 92 P 272, 2 P 523, 125 Am 
SR 907, 15 AnnCas 17 

WwW. Va. Panos e ‘vy. Baltimore 
Bldg., ete., Assoc, 44 W. Va. 335, 29 
SE_ 999, 67 AmSR 769. But see List 
ve Hornbrook, 2 W. Va. 340 infra note 


[a] Destruction of lien by merger 
of estates.—The lien of the builder of 
a party wall upon the lot of the 
adjoining owner for half the cost of 
the wall, under an agreement by 
which the latter was to pay half the 
cost, is not extinguished under the 
doctrine of merger of estates, by the 
acquisition by the mortgagee of the 
lot of the mortgagor’s interest, where 
neither the mortgagor nor the mort- 
gagee was a party to the party wall 
agreement or personally liable there- 
on, and the adjoining owner had noth- 
ing to do with the conveyance by 
the mortgagor to the mortgagee. 
Hoxie Bank v. Meriwether, 166 Ark. 
39, 265 SW 642. 

Tb] Lien may be removed by pay- 
ment to the present owner, and lia- 
bility to the subsequent owner at 
the time of the use is thereby avoid- 
ed. Bell ina (Garasetnaxan (Cor. .u45 
Wash. 430, 255 P 144, 52 ALR 491 [lim 
and not foll Hoffman v. Dickson, 47 
Wiis like ode 92) tw ioeha, nO oun Ba aidn © sd 
AmSR 907, 15 AnnCas 173]. 

Covenants running with land see 
infra §§ 78, 79. 


20. D. C.—Fowler v. Koehler, 43 
App. 349, AnnCasi1916E 1161. 
Til.— Goodrich Vv.) Lincoln; 938 Tl: 


359. But see Gibson vy. Holden, ila) 
Ill. 199, 3 NE 282, 56 AmR 146 (where, 
in an action between a party building 
a party wall and his grantee to de- 


the reasonable cost of the wall and deducting for 


termine which had the right to recov- 
er contribution from the promisor’s 
grantee, who used the wall, it was 
said that the latter’s land is charged 
with the burden of paying, as by a 
mortgage). 

Iowa.—Younker v. McCutchen, 177 
Lowe 634, 159 NW 441, LRA1917B 


La.—State v. Recorder of Mort- 
gages, 165 La. 334, 115 S 582. 

Miss.—Kells v. Helm, 56 Miss. 700. 

Pa.—Dannaker y. Riley, 14 Pa. 435; 
Todd v. Stokes, 10 Pa. 155; Davids 
Vv. ee 9 Pa. 501;° Mart v. Kucher; 
. & R. 1; Ingles v. Bringhurst, 
341, ily L. ed. 167; White’ v. 
Snyder, 2 Miles 395. But see Roberts 
Vv. Bye, 30 Pa. 375, 72 Amb 710 Cwhere 
the statutory obligation of a land- 
owner on whose lot part of a party 
wall has been erected, to pay his 
share of the cost of the wall, before 
using it, is referred toasa fixed lien 
on his lot, in the sense that his full 
use of his lot can be restrained un- 
til payment is made). . 

Tex.—Nalle v. Paggi, 9 SW 205, 1 
EVAL B38: But see McCormick v. 
Stoneheart, (Civ. A.) 195 SW 883 su- 
pra note 19. 

W. Va.—List v. Hornbrook, 2 W. 

Va. 340. But see Parsons v. Balti- 
more Bldg., ete, Assoc., 44 W. Va. 
335, 29 SH 999, 67 AmSR 769 supra 
note 19. 
_ [a] Thus, where the owners of ad- 
joining lots agreed that one should 
build a party wall and that the other 
on using it should pay half the cost 
thereof, and the latter used the wall, 
but before payment was adjudged a 
bankrupt, it was held that the builder 
had no lien on the property built on 
for part of the cost of erecting the 
wall, and hence was entitled to no 
prefer ence or priority over other 
creditors. Goodrich y. Lincoln, 93 
D3 592 

[b] Mechanic’s lien.—The owner 
who builds the wall is not entitled to 
a mechanie’s lien on the lot of the 
user. Swift v. Calnan, 102 Iowa 206, 
re eu 233, 63 AmSR 4438, 37 LRA 

21. Nelson v. McEwen, 35 Ill. A. 
100; Osteen v. Bultman, 94 S. C. 496, 
78 SE 445; Arnold v. Chamberlain, 14 
Tex, Civ. A. 634, 39 SW 201; Knowles 
VinOtt, .Clex Civ. A.) 34 SW 295. 

22. Recoupment, set-off, and count- 
erclaim see infra § 99. 


23. See statutory provisions. 

24 Florance v. Maillot, 22 Ta. 
Ann. 114 

25. See statutory provisions. 

26. Hruska v. E. F. Rate Hstate, 


193 Iowa 588, 187 NW 509: Pier v. 
Salot, 134 Iowa 357, 111 NW 989. 


. 
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any depreciation that may havé occurred before the 
use by the nonbuilder.27 It has been further held 
that the user is not liable for half the appraised val- 
ue of the entire wall, but only for so much thereof 
as is used by him;?* and some of the statutes so 
provide.?® Where the wall which the adjoining 
owner desires to use and make a party wall stands 

_ wholly on the land of the builder, the statutes per- 
mitting such use require contribution of one half the 
cost or value of the wall or of the part used, and 
one half of the value of the land on which the wall 
stands.°° 

Unnecessarily expensive wall. Where an adjoining 
owner is about to erect a building which, under the 
provisions of the statute, would require a narrower 
wall along the division line than the party wall 
already erected by the first builder, the former has 
been held liable only for the value of one half of 
the narrower wall which he would erect if no wall 
were already standing.*! 

Under the Louisiana statute, the adjoining owner 
who wishes to make a wall erected by the other a 
wall in common is bound to contribute half the cost 
of construction of the wall only if he was notified 
of the intention to build and had an opportunity.te 


contribute at the time of the erection; if he had no - 


such opportunity, he is liable only for half its value 
as of the time of the use.** But the builder of the 
wall cannot recover half the value at the time of the 
use, where it appears that such value exceeds the 
cost of construction.*® 

[§ 69] b. Under Agreement. When a party wall 
is erected by one of two adjoining Jandowners un- 
der agreement that the other may use it upon making 
contribution,®* or where it is agreed that an existing 
wall shall be a party wall,?® the parties commonly 
agree that the party using the wall shall pay the 
party building one half of the cost of construction, 
or one half the value, of the wall or of the part used, 
or they may agree on a fixed sum; and where such 


27. Monroe Lodge No. 8 I. O. O. F. 
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was equal to the cost of construction; 


; [§§ 68-70 

an agreement is made, the amount recoverable upon 
use is obviously fixed by the terms of the agree- 
ment.** Under an agreement to pay one half the, 
cost of a party wall when used, the promisor has been 
held liable for one half the cost of the entire wall, 
and not merely for half the cost of the part thereof 
used by him:37 Under an agreement to pay half the 
value of the part used, the value of the wall is to be 


. determined by the cost of reproducing it, less depre- 


ciation during the time it has stood and been used.** 
If the promisor agrees to pay to the builder a part 
of the cost of so much of.the wall as he shall use, 
his liability is to be measured by the extent of the 
surface of the wall occupied, irrespective of the 
depth therein to which he inserts the joists and beams 
of his building.* * 

Unnecessarily thick wall. Wherethe agreement is 
for a wall of specified thickness and material, the 
user is required to pay the builder on the basis of 
its entire thickness, although it is thicker than is 
necessary for buildings of the height of those con- 
structed.*° 

[§ 70] ce. Determination of Value by Arbitra- 
tion.44 Where the statute*? or agreement*? pro- 


svides that the value of the wall, part of which is to 


be paid by the owner using it to the owner building, 
shall be fixed by arbitrators to be appointed by the 
parties, the user is not liable until an appraisal has 
been made,** unless he has refused to submit to 
arbitration; in the latter case his liability is fixed 
from the time of his refusal.4® One who, pursuant 
to an agreement entered into by his predecessor in 
interest, participates in an appraisal to determine the 
value of a party wall, cannot thereafter be heard to 
claim that he did not mean, by submitting to arbitra- 
tion, to admit his liability for contribution.*® Fail- 
ure of the party building to perform fully the con- 
tract on his part, while it might be a valid reason for 
a refusal by the other party to arbitrate, is not a 
valid objection to the award made after submission 


262 SW 541 [rev on other grounds 


v. Albia State Bank, 112 Iowa 487, 84 
NW 682. 

28. Monroe Lodge No. 8 I. O. O. 
¥F. v. Albia State Bank, supra: Beggs 
v. Duling, 102 Iowa 138, 70 NW 732. 


29. See statutory provisions. 
30. See statutory provisions. 
[a] Where foundation not entire- 


ly on builder’s land.—The owner of 
the land on which the wall stands is 
entitled to recover from the adjoin- 
ing owner half the value of the wall 
and half the value of the land on 
which it stands, where the latter us- 
es the wall, notwithstanding the base 
of the foundation of the wall projects 
on to the land of the adjoining own- 
er, the wall itself being wholly on 
the land of the builder. Murrell v. 
Fowler, 3 La. Ann. 165. 

31. McNichol v. Dintenfass, 20 Pa. 
Dist. 219. See Monroe Lodge No. 8 
wi On by. Vv. Albia State Bank wili2 
Towa 487, 491, 84 NW 682 (where it 
was said: “While it may be true that 
plaintiff was not warranted in using 
unnecessarily expensive material, it 
certainly was warranted in using such 
brick or stone as would insure safety 
and durability in the wall’). 

32. Augustin v. Farnsworth, 155 
La. 1053, 99 S 868; Graihle v. Hown, 
1 La. Ann. 140. But see Tulane Edu- 
cational Fund Administrators v. Is- 
rael, 182 La. 676, 61 S 734 (holding 
that the user was liable for one 
half the cost of construction, where 
the party building had had the work 
done at a fair and reasonable price 
and the value at the time it was used, 
a few months after the construction, 


‘of the wall. 


and distinguishing Graihle v. Hown, 
supra, where the wall was used six 
years after its erection). 

[a] Claim for one half the value 
need not be recorded.—Canal-Villere 
Realty Co. v. S. Gumble Realty, etc., 
Cost] Ware Ae oe 

33. Auch v. Labouisse, 20 La. Ann. 
PPPS maga vy. Katzenstein, 5 La. 

[a] Well considered case.—VFitz- 
gerald v. Katzenstein, 5 La. A. 28. 

34 See supra § 26. 

35. See supra § 15. 

36. See cases infra this note. 

[a] “Walue” and “cost”? inter- 
changeable.—Under an agreement 
providing for the payment of one half 
the value of a party wall, and a sup- 
plementary agreement allowing a 
credit on the payment of half the cost 
of the wall, the words “value” and 
“cost” are used interchangeably, and 
the liability is measured by the cost 
Loughney v. Klein, 221 
Fed. 197, 136 CCA 607. 

[b] Fire wall parapet.—Under an 
agreement to pay one half of the val- 
ue of the part used, where there is a 
eity ordinance requiring only a one- 
foot fire wall parapet above the roof 
of a building if the wall of the ad- 
joining building extends at least three 
feet above the roof, the promisor is 
liable only for one half the value of 
one foot, and not of three feet, of the 
part of the party wall above his roof. 
Richardson v. Yancy, 131 Wash. 35, 
228 P 700, 230 P 168. 

37. 


(Commn. A.) 285 SW 1055]. 

@8. Richardson We Yancy, PT 
Wash. 35, 228 P 700, 230 P 168 (hola- 
ing further that the depreciation of 
the wall is not necessarily to the 
Same extent as that of the whole 
building). 

39. Loughney v. Klein, 221 Fed. 
197, 136 CCA 607; Cutter v. Williams, 
3 Allen (Mass.) 196. 

40. Loughney vy. Klein, 221 Fed. 
197, 136 CCA 607. 

41. Arbitration generally see Ar-. 
bitration and Award 5 C. J. p 1. . 

42. See statutory provisions. 

43. See cases infra notes 44-48. 

44. Thorndike v. Wells Memorial 
Assoc., 146 Mass. 619, 16 NE 747; 
Brown v. McKee, 57 N. Y. 684. 

[a] Lack of consideration.—An ac- 
ceptance of an award after arbitra- 
tion, pursuant to an agreement to 
share the cost of construction of a 
party wall as so determined, is not 
binding upon a party who is held to 
have received no consideration for 
his agreement. Barnes v. Spurch, 121 
Wash. 338,209 P 513, 212 P 583. 


45. Keating v. orfhage, 88 Mo. 
524; Scott v. McMillan, 4 NYS 434. 
See Sauer v. Monroe, 20 Pa. 219 


(where an adjoining owner breaks 
into and uses a party wall, without 
notice to the first builder of his in- 
tention to do so, he must he consid- 
ered as declining to choose arbitra- 
tors and as waiving his statutory 
right to a decision by the regulators 
as to the value of the wall). 

46. . Bedell v. Kennedy, 109 N. Y. 


Jones v. Monroe, (Tex. Civ. A.) | 153, 16 NE 326. 


aets SS 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 70-72 


to arbitration.*? 


utes so provide.*? 


An allowance by arbitrators to the 
user of the cost of cutting joist holes, which the party 
building failed to leave, as called for in the contract, 
is not an excess of authority on their part in deter- 
mining the value of the wall as erected.4§ 

[§ 71] B. Contribution to Cost of Structural 
Changes—1l. Rebuilding. Where one of the owners 
of a party wall rebuilds it because it has become 
ruinous or unsafe,*® he may require the other to 
contribute to the cost of so doing;°® and some stat- 
But if the wall is destroyed by 
fire or other natural causes so as no longer to exist, 
one of the owners cannot rebuild it and require the 
other to contribute to the cost of so doing,®? unless 
the other uses the new wall,®® as by joining to it,>* 
although the wall destroyed had been maintained as 
a party wall for upward of the prescriptive period.*® 
It has been held that if either owner of a party wall 
desires to erect a new wall of greater dimensions, 
upon the same site, he cannot compel the other owner’ 
to share the expense, in the absence of an express 
contract to do so;°>° but where, under a statute, a 
party wall is condemned and removed,*’ as insuffi- 


PARTY WALLS 


and a new and 


cient for a building to be erected on one of the lots, 


47. McCourt v. McCabe, 46 Wis. 
596, 1 NW 192. 
48. McCourt v. McCabe, 46 Wis. 


596, 1 NW 192. 


49. See supra § 40. 
50. Sullivan v. Smith, 11 La. Ann. 
701; Campbell v. Mesier, 4 Johns. Ch. 


CN: Y.) 334,_8- AmD 570; Bellenot v. 
Laube, 104 Va. 842, 52 SH 698. But 
see Davis v. Marshall, 9 La. Ann. 480 
(holding that there is no obligation to 
contribute unless a use is made of the 
new wall). 

[a] Reason for rule.-—‘‘The houses 
on each side of the lot were old and 
almost untenable; and it would be 
the height of injustice to deny to the 
plaintiff the right of pulling down 
such a common wall, and of erecting 
a new one suitable to the value of 
the lot, in the most crowded part of 
a commercial city. It would be equal- 
ly unjust to oblige him to do it at 
his exclusive expense, when the lot 
of the defendant was equally benefit- 
ed by the erection, and much en- 
hanced in value. Persons who own 
lots in the midst of a populous city, 
must, and ought to submit to the law 
of vicinage, which applies to such cas- 
es, and flows from such relations.” 
Campbell v. Mesier, 4 Johns. Ch. (N. 
We) oot 4d. oS AmD 570. 

[b] If the new wall is made high- 
er, wider, or of more costly materials, 
the party rebuilding must bear the 
additional expense thereby required. 
Campbell v. Mesier, 4 Johns, Ch. (N. 
W334, S$, AmP 570; Bellenot v. 
Laube, 104 Va. 842, 52 SE 698. 

[ec] The fact that the owner re- 
building was indemnified by the in- 
surance company for his portion of 
the wall damaged by fire, he having 
paid for the rebuilding, does not im- 
pair his right to recover from the 
other owner reimbursement, to thse ex- 
tent of its value, for that portion of 
the wall for which he was not paid 
by the company, and which was not 
protected by the 
and which the other owner has used. 
Sullivan v. Smith, 11 La. Ann. 701. 

51. See statutory provisions. 

[a] But under the Louisiana stat- 
ute one coproprietor of a wall in com- 
mon who rebuilds or repairs it after 
damage cannot recover contribution 
to the cost from his neighbor, if the 
latter gives up his right in common 
and no building belonging to him is 
supported by the wall. West Carroll 
Bank v. Brower, 5 La. A. 469. 

[b] In England, under such stat- 
Ribee (1) the adjoining owner must 
contribute to the cost of pulling down 
a party wall condemned as dangerous, 
but, where the provisions of the act 


insurance ‘policy,’ 


fas to notice are not complied with, 
not to the cost of rebuilding it. 
Spiers & Son, Ltd. v. Troup, 84 L. J. 
1G, IB NG 2) A lessee of a house 
for a long term, who has dcmised 
parts of it, is the owner within the 
act and is liable to contribute to the 
cost of rebuilding. Hunt v. Harris, 
19 C. B. N. Si. 13,115 HCL 13, 144 Re- 
print 689. (3) An executor or ad- 
ministrator is liable to contribute out 
of the improved rent. Thacker v. 
Wilson, 3 A. & H. 142, 30 ECL 85, 111 
Reprint 367. (4) A lessor at rack rent 
is liable to contribute, although the 
lessee has improved the dcmised 
premises. Beardmore v. Fox, 8 T. R. 
214, 101 Reprint 1352. (5) The owner 
of the improved rent, not the owner 
of the ground rent, is liable to con- 
tribute. Peck vy. Wood, 5 T. R. 130, 
101 Reprint 75. 

52. See supra § 42. 

53. Howze v. Whitehead, 93 Miss. 
578, 46 S$ 4012. Contra Griffin v. 
Sansom, 31 Tex. Civ. A. 560, 72 SW 864 
(holding that the mere fact that an 
adjoining owner makes use of a 
party wall rebuilt and standing part- 
ly on his land, but to the rebuilding 
of which he has not agreed to con- 
tribute, nor induced by countenancing 
an expectation of contribution, will 
not render him liable for part of its 
cost) p 

54. Howze v. Whitehead, 93 Miss. 
578, 46 S 401. 


tes McCord v. Herrick, 18 Ill. A. 
56. Bellenot v. Laube, 104 Va. 842, 
52 SH 698; Hawkes v. Hoffman, 56 
Wash. 120, 105 P ae Wee LRANS 1088. 
57. Sce supra § 4 
_ 38. Bailey’s App., i WklyNC (Pa.) 
350. 
59. District of Columbia v. Mat- 
tingly, 28 App. (D. C.) 176; Younker 


v. McCutchen, 177 Iowa 634, 159 NW 
441, LRA1917B 949; Stevenson v. 
Mellor, 246 Pa. 596, 92 A 713; German 
Nat. Bank v. Mellor, 2388 Pa. 415, 86 
A 467; Hoffstot v. Voight, 146 Pa. 
632, 23 A 351; Ferguson v. Fallons, 2 
Phila. (Pa.) 168. 

[a] If the changes and altera- 
tions made by the adjoining owner 
in his building could have been made 
if the old wall had remained, they do 
not constitute a new use. Stevenson 
v. Mellor, 246 Pa. 596,°92 A 713. 

[b] Mere replacing of beams or 
joists by the adjoining owner in the 
new wall in the same manncr as they 
had been in the old wall is not a new 
use, but a continuance of the old use. 


Younker v. McCutchen, 177 Iowa 634, 
159 NW 441, LRA1917B 949; Hoffstot 
v. Voight, 146 Pa. 632, 23 A 351. 


(47 C.J.] 1855 


larger wall erected, the adjoining 


owner, upon using the new wall, has been held liable 
for contribution to the cost of the entire new wall, 
and not merely to the cost of that part of it which 
extends above and beyond the old party wall.°° 

New use of rebuilt wall. 
party wall statutes authorizing either of two adjoin- 
ing owners to erect a wall standing equally on the 
land of both, and providing that the other shall con- 
tribute to the cost on making use of the wall, one 
who rebuilds a wall solely to accommodate it to a 
new use thereof by himself cannot require the other 
to contribute to the cost so long as that other uses 
it for a purpose for which the original wall was suffi- 
cient, or merely continues the old use;°® but if the 
latter makes a use of the new wall different from 
that made of the old one, he must contribute to the 
cost of the new wall.®° 

[§ 72] 2. Increasing Height. 
that the owner of a party wall, who has added to 
its height,°! is entitled to recover contribution to - 
the cost or value of the added part from the other 
owner, if the latter uses such part;°? and this may 


In jurisdictions having 


The general rule is 


{e] Remodeling a building by re- 
moving the front and rear walls, and 
erecting a new front wall five feet 
higher than the old wall, for archi- 
tectural effect only, and a new rear 
wall thirteen inches, instead of ‘nine 
inches, in thickness, to comply with 
city building requirements, and other- 
wise improving the building, but leav- 
ing the floor space, the height of the 
Stories, and the roof of the building 
the same as before, do not constitute 
anew use of the party wall. German 
nee Bank v. Mellor, 238 Pa. 415, 86 A 

[d] Suggestion by user as to new 
wall.—The fact that the party using 
the new wall makes a suggestion in- 
volving a change in the plan and size 
of the wall, which is adopted by the 
party rebuilding, will not affect the 
legal position of the parties. Hoff- 
stot v. Voight, 146 Pa. 632, 23 A 351. 


60. O'Malley v. De la Puente, 72 
Pa. Super. 102. See Clothier v. Hoff- 
man Co., Ine., 26 Pa. Dist: 900, 905 


(where defendant rebuilt his building 
with an additional story, using the 
new party wall built by complainant 
to replace the old one, and complain- 
ant was held entitled to compensation 
for the use of the new wall, since the 
building laws would have obliged de- 
fendant to erect the new wall, if com- 
plainant had not done so). 

“The use of a party-wall may con- 
sist of use as to its height, length, 
thickness, for horizontal, or lateral 
support, or for protection from the 
elements; and in applying the test of 
what is a new use of a party-wall 

- . We must take into considera- 
tion whether it is a new use of any 
or all of those constituents which 
could not be made of the old wall.” 
Clothier v. Hoffman Co., Inec., supra. 

[a] Reasonable test of what is a 
new use is whether it is a use that 
could have been made of the old wall. 
German Nat. Bank v. Mollor, 238 Pa. 


415, 86 A 467. 
6 See supra § 45. 
62. Ind.—Fidelity Lodge No. 59 I 


OF OPES ve Bond. 147, Inge 431, 4m INGE 
338, 46 NE 825. 

Iowa.—Younker vy. McCutchen, 177 
Iowa 634, 159 NW 441, LRA1917B 949; 
Howell v. Goss, 128 Iowa 569, 105 
NW 61. 

Ky.—Bright v. Bacon, 131 Ky. 848, 
116 SW 268, 20 LRANS 386, 

Mass.—Walker v. Stetson, 162 Mass. 
86, 88 NH 18, 44 AmSR 350. But seco 
Allen v. Evans, 161 Mass. 485, 37 NE 
571 (holding that, where a predeces- 
sor in title of one of the owners of 
a party wall increased its height, the 
latter cannot recover from the oth- 


13856 [47-C.J.] 
be so by virtue of statute®? or agreement®* to that 
effect. 

Amount of contribution. It has been held that the 
user of the upward extension is lable not for half 
the cost of the addition, but for half the value of it 
at the time of the use.®® 

[§ 73] 3. Repairs.°° Under a party wall agree- 
ment providing that, if repairs are necessary after 
one of the parties has used or paid for his portion of 
the wall, the cost shall be borne equally by the par- 
ties, to the extent that they are each using the wall, 
the parties are bound each to pay half of the cost 
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[§§ 72-75 


of repairs to that part of the wall which is used by 
both, and the first party referred to is under no 
obligation to contribute to the cost of repairs to any 
part of the wall not used by him.®7 One owner of a 
party wall is not lable for the cost of unnecessary 
repairs to the party wall made by the other in 
ignorance of the forfner’s intention to rebuild the 
wall which he has injured by tearing down his 
house.®® One of two “joint owners and users or Go- 
tenants” of a partition wall has been held not lable 
for repairs made by the other to the wall.°® 


~ 


XIII. RIGHTS AND LIABILITIES OF SUCCESSORS IN TITLE’ 


[§ 74] A. Independent of Covenant or Agree- 
ment—1l. In General. The mutual easement estab- 
lished by the erection of a party wall passes with 
conveyances of the adjoining properties.7+ An ease- 
ment in a party wall may be granted in fee, so that 
the grantee cannot be disturbed by ejectment, or 
otherwise, in his enjoyment ‘of it.7? The grant of a 
divided moiety of a wall by the owner thereof, with 
the intention that the wall shall be a party wall, im- 
plies a grant and reservation in favor of the grantor 


and grantee respectively of such easements as may~' 


be necessary to carry out the intention of the parties 


regarding the user of the wall.7? Where the right 
to use a wall was acquired by a ‘former owner by 
means of a writing subsequently Most, the right of 
one in possession was limited to the user of the for- 
mer owner.’ + 

[§ 75] 2. Statutory Right to Compensation for 
Use.7® While, under statutes giving to the builder of 
a party wall, located partly on the adjoining lot, the 
right to compensation for the use thereof by the ad- 
joining owner,’® the general rule is that the pur- 


‘chaser of the lot of the party building is entitled to 


such compensation, and not his vendor,’ it has been 


er owner who uses the wall, as thus 65. Sanders v. Martin, 2 Lea|SW 945 [quot Cooley Torts §§ *440, 
added to, any contribution for the] (Tenn.) 213, 31 AmR 598. ; *441], 
addition, there being no obligation [a] Reason for rule.—‘“‘[The addi- [a] Reason for rule.—‘‘When 


with respect to the party wall in the 
conveyances by which the present 
owners hold title, and no express or 
implied agreement to make such pay- 
ment): 

Tenn.—Sanders v. Martin, 2 Lea 
Zi3 dL Amik’ 59/8: 

See supra text and note 56. 

[a] Thickening and strengthening 
necessary for increasing height.— 
The owner who uses the upward ex- 
tension, but does not extend his tim- 
bers beyond that part which is on 
his own land, is not liable to contrib- 
ute to the cost of the thickening and 
strengthening of the wall that were 
required in order to sustain the ad- 
dition. Walker v. Stetson, 162 Mass. 
86, 38 NE 18, 44 AmSR 350. 

[b] Where both adjoining proper- 
ties belong to one owner.— Where one 
owner of a party wall increases its 
height, he cannot thereafter recover 
contribution from one who subse- 
quently becomes the owner of both 
adjoining houses and lots, and who 
uses the added part of the party wall. 
Pratt v. Meigs, 2 Pars. Eq. Cas. (Pa.) 


302. 
See statutory provisions. 

fa]. In England, under the London 
Building Act (1894) (57 & 58 Vict. ¢ 
eexiii), a lessee whose lessors, before 
the demise to him, have at their own 
expense increased the height of a 
party wall cannot recover from the 
adjoining owner any proportion of the 
expenses thus incurred by his lessors, 
when the adjoining owner subsequent- 
ly uses the wall to a greater extent 
than before the addition. Matter of 
Stone, [1903] 2 K. B. 463. 

64. A. W. Cox Dept. Store v. Solof, 
103 W. Va. 498, 138 SE 453. 

[a] Particular agreement con- 
strued.—Under an agreement that ei- 
ther owner may increase the height 
of a party wall, and that the other 
shall pay one half the value of so 
much of the addéd part as he shall 
use, the promisor is liable to con- 
tribute when he uses an upward ex- 
tension of the wall to support his 
floors by resting joists therein, and is 
not relieved of liability on the theory 
that he is entitled to the same or 
equivalent support for his wall, with- 
out cost, as he had when he purchased 
his building. A. W. Cox Dept. Store 
v. Solof, 103 W. Va. 4938, 138 SE 453. 


tions] might have been erected when 
the work was, for some reason, ex- 
ceptionally costly, and used when the 
work could have been done at half 
price, or when the wall itself had 
become dilapidated by time.’ San- 
ders v. Martin, 2 Lea (Tenn.) 2138, 219, 
31 AmR 598. 


66. Set-off of cost of repairs see 
infra § 99. 
67. Beidler.v. King, 209 Ill. 302, 70 


aa 763, 101 AmSR 246 [aff 108 Ill. A. 


68. Berry v. Todd, 14 Daly 450, 
15 NYSt 3871 (where defendant tore 
down his house, leaving the party 
wall between him and plaintiff in 
a ragged condition, and the roof 
which had joined the buildings torn 
and leaking, and pursuant to a no- 
tice from the buildings bureau, plain- 
tiff repaired the party wall without 
notice to defendant, who intended to 
rebuild and to repair and strengthen 
it, it was held that plaintiff could not 
recover what he had expended in such 
repairs, although he did not know of 
defendant’s intention to rebuild). 

69. Merchants’ Bank vy. Foster, 124 
Ala. 696, 697, 27S 513 (“in the absence 
of statute creating a liability to con- 
tribute to such expenditures, a re- 
covery can only be had at law in such 
case upon the theory and fact of a 
eontract express or implied. To show 
a contract existing by implication 
only, the circumstances must as in 
other cases, be such as to give rise to 
a reasonable inference of an under- 
standing between the parties that the 
party sought to be charged would 
share the expense’’). 

70. Party walls and party wall 
agreements as encumbrances see Hn- 
cumbrances note 67 [c]; Vendor and 
Purchaser [39 Cye 1503 et seq]. 


71. Perry v. Reeve, 56 App. (D. 
C.) 2438, 12 Fi (2d) 184; Fowler vi 
Koehler, 43 App. (D. C.) 349, AnnCas 


19T6H 1161. See Wert v. John R. 


Thompson Co., 234 Ill. A. 458; Barry 
v. Edlaviteh, 84 Md. 95, 35 A 170, 33 
LRA 294 (both recognizing rule). 


See also supra™§ 20 (sale by owner of 
adjoining lots owned by one person). 

“Rights. in party walls pass with 
the fand to heirs or assignees with- 
out being specially mentioned in the 
conveyance.’ Carroll Blake Constr. 
Co. v. Boyle, 140 Tenn. 166, 173, 203 


plaintiff sold his property, the servi- 
tude imposed upon the adjoining prop- 
erty passed to the purchaser, as the 
property could not be used and en- 
joyed by the purchaser without the 
full servitude.” Fowler v. Koehler, 
ea (D. C:) 349; 361, AnnCas1916E 

[b] Such right cannot be withheld 
from the purchaser by reservation of 
the free use of the wall in a deed giv- 
en by the first builder, although such 
reservation entitles him to recover 
from the second builder (purchaser) 
compensation for the use of the wall. 
Fowler v. Koehler, 48 App. (D. C.) 
349, AnnCas1916E 1161. 

[c] Easement by prescription.— 
(1) Where an adjoining owner obtains 
by prescription an easement for the 
support of his building by his neigh- 
bor’s wall, such easement becomes ap- 
purtenant. to his eState, and passes to 
his grantee. Barry v. Edlavitch, 84 
Md. 95, 35 A 170, 338 LRA 29455 1) 
Prescription senerally see supra § 18. 

[d An ancillary easement to use 
a strip of land so far as is necessary 
to the enjoyment of a party wall pass- 
es to the grantee of the dominant es- 
tate. Barry v. Edlavitch, 84 Md. 95, 
385 A 170, 338 LRA 294. 

72. Hendrick v. Haly, 4 Kyl 356, 
11 Ky. Op. 787; Ogden v. Jones, 15 N. 


Y. Super. 685; Brondage v. Warner, 
Py ASGUUE TONE Ww) 145. 
[a] Thus, where a party wall 


holds up and supports a dwelling sold, 
it will be presumed that it was in- 
tended to be conveyed as a part of 
the house. Hendrick v. Haly, 4 Kyl 
356, 11 Ky. Op. 785. 

73. Jones v. Pritchard, [1908] 1 
Ch. 630, 2 BRC 880 (subject to such 
easements, each party is the absolute 
owner of his respective divided moie- 


y). 

74. Wert v. JohnsR. Thompson Co., 
234 Ill. A. 458. 

chore Soncelpation generally see su- 
§ 
76. See supra § 58. 
77. Del.—Pfrommer y. Taylor, 27 


Del. 118, 86 A 212. 
D. C.—Walker v. Gish, 51 App. 4, 
BBE es 366; Halpine v. Barr, 21 D. 


Aaah cine Marist v. Curtis, 28 Iowa 
La.—Irwin v. Peterson, 25 La. Ann. 


Vor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 75-78] 


held that. where the right to such compensation has 
actually vested in him who was the owner at the time 
of the use by the adjoining owner, it does not pass by 
a subsequent conveyanee,‘*® and the purchaser is not 
entitled to compensation for a use made prior to the 


grant to him.’ 


[§ 76] 38. Statutory Liability for Contribution 
The statute of the particular jurisdiction 
may control the hability of a purchaser who makes 
use of a party wall built by an adjoining landown- 
er,®° as in Jowa,*! Louisiana,*? and Pennsylvania.*? 

[8 77] 4. Liability for Contribution to Cost of 
It has been held that, where a party 
wall becomes so ruinous that it is necessary to re- 
build it,S*+ the expense of tearing it down and re- 


for Use. 


Rebuilding. 


building is an equitable charge on 


300. 
N. J.—Hunt v. Ambruster, 17 N. J. 
Eq. 208. 


hne.—— Mason! sv. —KMulham  Corp:, 
UOMO sass, 6S. 

[a] In Pennsylvania (1) the rule 
of the text now obtains. Voight v. 
Wallace, 179 Pa. 520, 36° A 315; 
Knight v. Beenken, 30 Pa. 372; Mitch- 
ell v. Bornstein, 9 Pa. Dist. & Co. 457. 
(2) But under a former statute the 
right of the builder to compensation 
by the adjoining owner who used it 
was personal, and did not pass to the 
grantee of the builder. Dannaker v. 
Riley, 14 Pa. 435; Gilbert v. Drew, 
10 Pa. 219; Todd v. Stokes, 10 Pa. 
155; Hart v. Kucher, 5 Serg. & R. 1; 
White v. Snyder, 2 Miles 395; Oat v. 
Middleton, 2 Miles 247. (38) The act 
of April 10, 1849, providing that, in 
all conveyances of buildings, the right 
to compensation for the party wall 
built therewith shall be taken to have 
passed to the purchaser unless other- 
wise expressed, does not apply to con- 
veyances made prior to its passage. 
Bell v. Bronson, 17 Pa. 363; Danna- 
ker v. Riley, 14 Pa. 435. 4 

[b] Statute applies to a wall built 
entirely on the builder’s land, where 
he conveys the other part of his lot, 
making the middle line of*the wall 
the dividing line between the lots, 
and conveys the remaining lot to 
another party, who subsequently be- 
comes the owner of the lot first sold, 
and uses the wall. Voight v. Wallace, 
179 Pa. 520, 36 A 315. 

[c] Right superior to unrecorded 
bill of sale.—The right of the grantee 
under the statute is superior to that 
under an unrecorded bill of sale giv- 
en by the party who built the party 
wall, and purporting to convey the 
wall. Knight v. Beenken, 30 Pa. 372. 

[dad] “First builder,” as used in 
Wilmington City Charter § 131, relat- 
jing to party walls, and providing that 
the “first builder” shall be reimbursed 
one moiety before the next builder 
shall use such wall, means the own- 
er of the first building at the time the 
adjoining owner desires to use the 
wall, the right of the first builder to 
compensation being an easement 
which passes with his conveyance of 
the land. Pfrommer v. Taylor, 27 Del. 
113, 86 A 212. ‘ 

[e] Reservation to the grantor of 
‘the free use, right, liberty, and priv- 
jlege’ of the party wall was construed 
to be a reservation only of the use 
of the wall and not of the title to it 
or the right of compensation from 
the adjoining owner, and the grantee 
and not the grantor was entitled to 
compensation when the adjoining 
owner used the wall. Mitchell v. 
Bornstein, 9 Pa. Dist. & Co. 457. 

78. Lea v. Jones, 209 Pa. 22, 57 A 


79, Eberly v. Behrend, 20 D. C. 


80. See statuory provisions. 

81. See cases infra this note. 

[a] In, Iowa a _ purchaser who 
makes use of a party wall standing 
in part on land used by him must 
contribute to the cost of its erection. 


PARTY WALLS 


Omeee 


the wall, which 


Percival ty. (Colenial® Inve ‘Co. 140 
Iowa 275, 115. NW 941, 24 LRANS 
293; Beggs v. Duling,’'102 Iowa 13, 
CO; NIWe Tis2c Bertram “vi (Curtiss 33a 
Iowa 46; Wickersham v. Orr, 9 Iowa 
253, 74 AmD 348. 

[b] Notice.—A grantee of one who 
first used a wall, who takes with no- 
tice that his grantor has not con- 
tributed to the cost of its erection, 
is liable to the party building. Pew 
v. Buchanan, 72 Iowa 637, 34 NW 453; 
Wickersham v. Orr, 9 Iowa 253, 74 
AmD 348. See Howell v. Goss, 128 
Iowa 569, 105 NW 61 (the fact that a 
party wall stands equally on each 
adjoining lot is sufficient notice to 
put all upon inquiry as to the rights 
of one of the adjoining owners). No- 
tice generally see infra § 81. 

82. See cases infra this note. 

[a] In Louisiana (1) the grantee 
of the user is liable for contribution 
even though he takes without knowl- 
edge that his predecessor has not 
contributed (Chism v. Lefebre, 27 La. 
Ann. ,199; Lavergne v. Lacoste, 26 
La. Ann. 507; Winter v. Reynolds, 
24 La. Ann. 118), (2) since, under 
the statute, a sale of a lot with the 
buildings and improvements thereon 
transfers only the right to make the 
wall built partly on each lot a wall 
in common by paying half of its val- 
ue or of the cost of construction 
(Cordill yv. Israel, 130 La. 138, 57S 
778, 39 LRANS 931; Lavergne v. La- 
coste, supra; Heiderich v. Heider- 
ich; 3 ia. Av (Orleans) 485): (3) 
“(The purchaser] bought only what 
his vendors could sell. Not having 
paid one-half the cost of erecting 
the wall, they did not own half of 
it, and could not sell half of it. 
aS {The purchaser’s] ignorance 
of the want of title to one-half the 
wall in his vendors should not prej- 
udice the plaintiffs, if it operate 
a hardship on him. His becoming 
owner of all the premises owned by 
his vendors conferred no immunity 
upon him to use the wall asa wall in 
common free of charge. He acquired 
by his purchase only the right which 
his vendors had to make the wall one 
in common by paying half the cost 
of erection. Availing himself, as it 
seems ‘he has done, of the benefit of 
the wall, it is but fair he should pay 
for one-half the expense incurred in 
building it.” Chism vy. Lefebre, 27 
Las Ann. 199, 200. 

83. See cases infra this note. 

{a] In Pennsylvania, under a 
statute providing that the first build- 
er of a party wall shall be reimbursed 
before the second builder shall in any 
wise use or break into the wall, the 
right of the first builder to contribu- 
tion is not a lien on the land of the 
adjoining owner (see supra § 67) 
who has made use of the wall, but is 
a mere chose in action or personal 
charge against such user, and hence 
cannot be enforced against his gran- 
tee. Todd v. Stokes, 10 Pa. 155; Da- 
Widseeva, btaprise oo ea +01 Hart av. 
Kucher, 5 Serge. & R- 1; Ingles v. 
Bringhurst, 1 Dall. 341, 1 L. ed. 167. 

[b] Purchaser of vacant lot.—(1) 
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will bind the purchaser to contribute one half there- 


[§ 78] B. As Affected by Covenants and Agree- 
ments*°—1. Contribution 
Right of Successor in Title To Receive Contribution. 
Upon the question whether the grantee, assignee, or 
other successor in title of the party who builds a 
party wall, under agreement with the adjoining land- 
owner that the latter shall, upon using the wall, con- 
tribute te the cost or value thereof, or who owns a 
wall which the parties agree shall become a party wall 
on payment of such contribution, can recover con- 
tribution from the other party to the agreement or 
from successors in title of the latter, the authorities 
are not in agreement.*’ A number of cases hold that 


and Compensation—a. 


Where an owner of two contiguous 
lots upon one of which a house is 
built conveys to separate owners, 
making the center of the wall the 
division line between the lots, the 
purchaser of the vacant lot has been 
held to be under no liability, either 
under statute or at common law, to 
contribute to-the purchaser of the 
other lot, if he uses the wall. Norris 
v. Adams; 2 Miles’ (Ba;) 337; Oat we 
Middleton, 2 Miles (Pa.) 247 [both 
erit MeGittigan v. Evans, (S$ _Philaz 


(Pa.) 264]; Giess v. Schadt, 14 Pa. 
Co: L775 “Doyle Vv.) Ritter, Geena 
(Pa.) 577: . Finley v. Steubing, 38 


LegInt (Pa.) 386. Contra Van Gunten 
v. Parks, 25 WklyNC (Pa.) 527. (2) 
But the purchaser of the vacant lot 
from the owner of both has been 
held liable, upon using the wall, to 
contribute where the latter retains 
the lot on which the house stands. 
McGittigan v. Evans, supra. : 

{c] Purchaser at a sheriff’s sale 
is under the statutory liability to 
pay for the use of an arched party 
wall, his ratification of the assent of 
his predecessor to the placing of 
more of the arch upon his lot than 
on the first builder’s being implied 
by his use of the wall. Haines v. 
Drips, 2 Pars. Eq. Cas. (Pa.) 236. : 

84. See supra § ; 

85. Campbell v. Mesier, 6 Johns. 
Ch, (CN-JY2) 21, But sée: Davieth, 
Marshall, 9 La. Ann. 480 (holding 
that, where one buys after the recon- 
struction of a party wall which nei- 
ther he nor his vendor is shown to 
have used, unless he has personally 
undertaken to pay half the cost, he 
is not bound to do so). 

86. Cross references: 

Action to enforce contribution see in- 
fra §§ 86-88. 

Con spun” generally see supra §§ 

6-73. 

Conveyance by promisor as use cre- 
ating liability to contribute see su- 
pra § 65 
87. See Hoxie Bank v. Meriweth- 

er, 166 Ark. 39, 265 SW 642; Horne v. 

Macon Tel. Pub. Co., 142 Ga. 489, 83 

SE 204, AnnCas1916B 1212; Wergu- 

son v. Worrall, 125 Ky. 618, 101 Sw 

966, 310 kevin 2119) 19) TERRAIN Si) alzigiae 

McCormick v. Stoneheart, (Tex. Civ. 

A.) 195 SW 883 (all referring to the 

irreconcilable conflict in the author- 

ities’). See also Jones v. Monroe, 

(Tex. Commn. A.) 285 SW 1055, 1056 

(“respectable authority can be found 

to sustain either theory of the ques- 


tion upon the very same state 
Of facts’). 
[a] Myr. Freeman _ says: “The 


question whether the grantee or as- 
signee of the builder can recover on 
a covenant for contribution for the 
cost of a party wall, and whether 
the grantee or assignee of the cove- 
nantor is liable on such covenant, 
is one upon which much learning and 
research have been spent, and upon 
which the decisions are in irrecon- 
cilable conflict, and almost equally 
divided. Bven in the same state dif- 
ferent results have been reached un- 
der facts almost similar, and prior 
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he may recover,®® on the ground that the right to 
receive contribution runs with the land,*® particular- 
ly where the agreement stipulates that the covenants 
therein shall so run, or that they shall be binding on 
successors in title of the parties,®® or where the 
deeds successively conveying the adjoining lots stip- 
ulate that the respective titles are subject to the 
party wall agreement,®! and in the absence of any 
express or implied intention that the benefit shall 
not so run;°? or on the ground that it is the inten- 
tion of the parties to the agreement as indicated by 
the language thereof that he shall have the right to 


rulings are distinguished in a man- 
-ner beyond the comprehension of the 
ordinary person.’ Note in 89 AmSR 
941. 


88. Ark.—Hoxie Bank v._ Meri- 
wether, 166 Ark. 39, 265 SW_ 642; 
Rugg v. Lemley, 78 Ark. 65, 93 SW 


570, 115 AmSR 17, 8 AnnCas 291. 

Ga.—Horne v. Macon Tel. Pub. Co., 
142 Ga. 489, 83 SE 204, AnnCasi1916B 
1212: 

Ill.—Roche v. Ullman, 104 Ill. 11; 
Tomblin v: Fish, 18 Ill. A. 439. But 
see infra note 96. 

Ind.—Fair Bldg. Co. v. Wineman 
Realty Co., (A.) 156 NE 4338. 

Ky.—Ferguson v. Worrall, 125 Ky. 
CAS. HOM IS WW) 966, oil KyL 219, 


LRANS 1261. 
Mass.—King v. Wight, 155 Mass. 
444, 29 NE 644; Maine v. Cumston, 


98 Mass. 317. But see infra note 96. 


Mich.—Adams v. Noble, 120 Mich. 
545, TO NW 81057. 
Minn.—Kimm v. Griffin, 67 Minn. 


25, 69 NW 634, 64 AmSR 385; Pills- 
bury v. Morris, 54 Minn. 492, 56 NW 


170. 
Nebr.—Loyal ‘Mystic Legion v. 
Jones, 73 Nebr. 342, 102 NW 621 


[crit Cook v. Paul, 4 Nebr. (Unoff.) 
93, -.93 NW 430, 66 LRA 673]. 
N. Y.—Brown v. Pentz, 1 Abb. Dec. 


227: Burlock v. Peck, 9'N. Y. Super. 
90; Kearr v. Sossan, 26 NYWklyDig 
480; Weyman v. Ringold, 1 Bradf. 
Surr. 40. But see infra note 96. 


Oh.—Platt v. Eggleston, 20 Oh. St. 


Aid Soriallive Geyer, 14. Ohs Cir Ct. 
229.7 ‘Oh. Cirs Dec. 436 
Tex.—Jones v. Monroe, (Commn. 


A.) 285 SW 1055 [rev (Civ. A.) 262 
SW 541]; McCormick v. Stoneheart, 
(Civ. A.) 195 SW 883, 885 [cit Cyc]. 

Wash. —Hllensburg Lodge No. 20 I. 
oO. O. F. v. Collins, 68 Wash. 94, 122 
P 602. 

[a] Mortgagee of party building 
may enforce contribution after fore- 
closure. Montpelier Nat. L. Ins. Co. 
v. Lee, 75 Minn. 157, 77 NW 794. 

[b] Right does not pass when ex- 
pressly reserved by grantor.—Bell v. 
Gara Fraxa Co., 148 Wash. 430, 255 
P 144, 52 ALR 491. 

g9. Ark.—Hoxie Bank v. Meri- 
wether, 166 Ark. 89, 265 SW _ 642; 
Rugg v. Lemley, 78 Ark. 65, 93 SW 
570, 115 AmSR 17, 8 AnnCas 291. 

Ga.—Horne v. Macon Tel. Pub. Cos 
142 Ga. 489, 83 SE 204, AnnCas 
1916B 1212. 

Tll.— Roche v. Ullman, 104 Ill. 11. 

Ind.—Fair Bldg. Co. v. Wineman 
Realty Co., (A.) 156 NE 433. 

Ky.—Ferguson v. Worrall, 125 Ky. 
618, 101 SW 966, 968, 31-KyL 219, 9 
LRANS 1261 [quot Cyc]. 


Mass.—King v. Wight, 155 Mass. 
444, 29 NE 644; Savage v. Mason, 3 
Cush. 500. 

Mich.—Adams v. Noble, 120 Mich. 
545, 79 NW 810. 

Minn.—Kimm vy. Griffin, 67 Minn. 


25, 30, coe NW 634, 64 AmSR 385. 

N. Y.—Weyman v. Ringold, 1 
Bradf. Surr. 40. 

Tex Monroe, (Commn. 
A.) 285 SW 1055 [rev (Civ. A.) 262 
Sw 541]; McCormick v. Stoneheart, 
(Civ. A.) 195 SW 883, 885 


I. O. O. F. v. Collins, 68 Wash. 
122 P 602. 


oa 
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recover ;°? 


“Tt is settled by the great weight 
of authority that the covenants of 
party-wall contracts ...do run 
with the land and that all their bene- 
fits and burdens—the liability to per- 
form and the right to take advantage 
of them—both pass to the heir or 
assignee of the land to which the 
covenant is attached. This doctrine 
is really of equitable origin and pro- 
ceeds upon the theory that such cove- 
nants are not to be considered as 
merely personal or collateral and de- 
tached from the land; that they have 
direct and immediate reference to 
the mode of occupying and enjoying 
the land and are intended to be bene- 
ficial to the owner as owner and to 
no other person; that they in effect 
create a mutual easement in each 
tract for the benefit of the other.” 
Kimm v. Griffin, supra [quot Jones 
v. Monroe, (Tex. Commn. A.) 285 
SW_1055,: 1057]. 

“The wall erected on the boundary 
line was intended to be and was a 
part of the freehold, permanently es- 
tablished and intended to remain for 
the use and benefit of future owners 
of the lots. It was as firmly 
attached to and a part of each lot as 
any building erected on either of 
them could be.’ Ferguson v., Wor- 
rall, 125 Ky. 618, 628, 101 SW 966, 31 
KyL 219, 9 LRANS 1261. To same 
effect Hoxie Bank v. Meriwether, 166 
Ark. 39, 265 SW 642. 

[a] Illustration.—Where each of 
two tenants in common of two ad- 
joining lots conveyed to the other his 
interest in a different one of the lots, 
each deed providing that the grantee 
and “his heirs and assigns shall have 
the right at any time to build a par- 
ty-wall between the property hereby 
conveyed .. . the expenses of 
which shall be borne equally by the 
owners of the contiguous lots, and 
which party-wall shall be built equal- 
ly on the land of the owners of said 
contiguous lots, and shall be subject 
to the right of enjoyment equally by 
them,” the agreement was held to 
constitute a covenant running with 
each lot. Horne v. Macon Tel. Pub. 
Co., 142 Ga. 489, 491, 83 SE 204, 
AnnCas1916B 1212. 

Party wall covenants running with 
land see Covenants § 68. 

90. Ark.—Hoxie Bank v. Meri- 
wether, 166 Ark. 39, 265 SW 642. 

Ill.—Roche v. Ullman, 104 Ill. 

Ind.—Fair Bldg. Co. v. Wineman 
Realty Co., (A.) 156 NE 4338. 

Mass.—King v. Wight, 155 Mass. 
444, 29 NE 644; Savage v. Mason, 3 
Cush. 500, 505. 

Mich.—Adams vy. Noble, 120 Mich. 
545, 79 NW 810 

N. Y.—Weyman Va Ringsold,” 2 
Bradf. Surr. 40. 

Tex.—McCormick v. Stoneheart, 
(Civ. A.) 195 SW 883, 885 [cit Cyc]. 

“The covenant is in terms between 
the parties and their respective heirs 
and assigns; it has direct and imme- 
diate reference to the land; it re- 
lates to the mode of occupying and 
enjoying the land; it is beneficial to 
the owner as owner, and to no other 
person; it is in truth inherent in 
and attached to the land, and neces- 
sarily goes with the land into the 
hands of the*heir or assignee.” Sa- 


cee the te Eee 


[§ 78 


and the reason has also been advanced 
that it is the property of the successor that has been 
taken and used by the adjoining landowner, and ee 
the former is therefore entitled to compensation ;° 

and it has been held that recovery may be had - 
the grantee as owner on the independent right to 
compensation for use of the wall.®® 
ties hold, on the groud that the right to receive con- 
tribution is personal to the covenantee and does not 
run or pass with the land, that the successor in title 
of the covenantee may not recover;°® and it has been 
so held even where the agreement provides that it 


Other authors 


vage v. Mason, supra [quot Burr v. 
Lamaster, 30 Nebr. 688, 46 NW 1015, 
27 AmSR 428, 9 LRA 637]. 

‘Tt is expressly provided that the 
agreement shall be binding on them 
and their heirs and assigns forever, 
meaning clearly that the heirs and 
assigns of each shall succeed with 
the estate to the same rights and lia- 
bilities under the agreement which 
their predecessor in title had or 
might have... . The agreement 

- creates mutual covenants run- 
ning with each lot. The fact 
that it does not purport in terms to 
create covenants running with the 


land is not of much moment. The 
effect of the instrument is to be 
gathered from it as a whole.” King 


aS ds 155 Mass. 444, 446, 29 NE 


91. Ellensburg Lodge No. 20 I. O. 
ein v. Collins, 68 Wash. 94, 122 P 
92. Jones Na Monroe, (Tex. 


Commn. A.) 285 SW 1055 [rev (Civ. 
A.) 262 SW 541]. 

93. McChesney v. Davis, 86 Ill. 
A. 380; Loyal Mystic Legion v. 
Jones, 73 Nebr. 342, 102 NW 621. 

[a] Well considered case.—Loyal 
Mystic Legion v. Jones, 73 Nebr. 342, 
102 NW 621 (reviewing authorities). 


94 Brown v. Pentz, 1 Abb. Dec. 
GND DN) 2.2702 wee larttenye "Hggleston, 20 
Oh. St. 414. 

95. McCormick v. Stoneheart, 
(Tex. Civ. A) 195 "Siw 883 

96. Colo.—Crater vy. McCormick, 


4 Colo. 196. 

I11.—Gibson v. Holden, 115 Ill. 199, 
3 NE 282, 56 AmR 146; Behrens v. 
Hoxie, 26 Ill. A. 417. But see Tom- 
blin v. Fish, 18 Ill. A. 439 [dist Gib- 
son v. Holden, supra] (holding that 
the right to compensation passes to 
the grantee, where the use is made 
after the grantee becomes the own- 
er; and that the promisee, after build- 
ing the wall and conveying the 
property, cannot recover from ‘the 
party using the wall, who has con- 
tributed to the grantee of the prom- 
isee); and supra note 88. 

Ind.—Bloch v. Isham, 28 Ind. 37, 
92 AmD 287. 

Mass.—Joy v. Boston Penny Sav. 
Bank, 115 Mass. 60 [dist Maine v. 
Cumston, 98 Mass. 317]. But see su- 
pra note 88. 

Miss.—Mayer v. Martin, 83 Miss.. 
322, 35 S 218. 
sont .—Huling v. Chester, 19. Mo. A. 

N. Y.—Crawford v. Krollpfeiffer, 
195 N. Y. 185, 88 NE 29, 183 AmSR 
783; Sebald v. Mulholland, L155 ONLY. 
455, 50 NE 260 [dist Mott v. Op- 
penheimer, 135) SIN ROY ome Leon NE 
1097, 17 LRA 409]; Hart v. Lyon, 90 
N.Y. 663; Cole v. Hughes, 54 N. Y. 
444, 13 AmR 611..[erit Burlock v. 
Peck, -Ny W.. Super 90]; Schwenker 
v. Picken, 91 App. Div. 367, 86 NYS 
681; Frohman v. Dickinson, 11 Misc. 
9, 31 NYS. 851, 63) NIYSt 44450) sINewy 
AnnCas 332; Squier Vv. Townshend, 
2 NYCityCt 142. See McDonnell v. 
Culver, 8 Hun 155 (where a husband 
erects, with his money, a party wall 
equally on his wife’s land and the 
adjoining land, under an agreement 
with the adjoining owner that the 
latter shall pay for the wall when 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 78-79] 


shall be binding on successors in title, or that it shall 
be constcued as a covenant running with the land.®* 
On the ground that the covenant does not run with 
the land, it has been held that as between the grantee 
of the kt cf the party who built the wall, and the 
assignee of the party wall agreement, the latter is 
entitled to the sum due under the agreement;?* and 
as between the heirs and the personal representatives 
of the promisee, the latter have been held entitled 
to recover where there was no promise to pay the 
grantees of the party who built the wall.®® 
tinction has been drawn between a covenant provid- 
ing for the building of a party wall in the future, 
the expenses whereof are to be borne equally be- 
tween the parties, their heirs and assigns, which 
covenant is said to be perpetual and to run with the 
land, and an agreement to contribute toward the con- 
struction of the original party wall, which is said to 


be personal, and not so to run. 


As between the purchaser and his grantor or pred- 
ecessor, the purchaser has been held entitled to the 


he uses it, the right under the agree- 
ment, which was not made in behalf 
of the wife, constitutes a mere chose 
in action, and cannot be transferred 
to, or enforced by, the grantees and 
assignees of the wife). But see su- 
pra note 88. 

Ss. D——Aill v. Huron; 33 Ss Di 324, 
145 NW 570. See Hill v. Huron, 39 
S. D. 580; 165 NW 534 .Cwhile the 
right of action accruing in favor of 
the party owning the dominant es- 
tate at the time of the use of the par- 
ty wall would not pass to a subse- 
quent grantee by reason of the grant 
alone, such owner could assign his 
right of action). 

W. Va.—List v. Hornbrook, 2 W. 
Va. 340. 

Ont.—Roche v. Allan, 23 Ont. L. 
300, 2 OntWN 787, 18 OntWR 749; 
Kenny v. Mackenzie, 12 Ont. A. 346. 

[a] Words of conveyance insuf- 
ficient to pass right to contribution. 
—(1) The words “purchaser to be 
entitled . . to the benefit of any 
party wall contract’? in a deed are 
insufficient to constitute an assign- 
ment of the claim for contribution 
vested in the grantor. Hill v. Huron, 
30. 8. D. 324; 329, 145 NW 5702 ~(2) 
The right to receive contribution 
does not pass under the words “to- 
gether with the rights and privileges 
as to party wall” in a conveyance. 
Roche v. Allan, 23 Ont. L. 300, 308, 
478, 2 OntWN 787, 913, 18 OntWR 


749. 

97. Gibson v. Holden, 115 Ill. 199, 
3 NE 282, 56 AmR 146; Cook v. Paul, 
4 Nebr. (Unoff.) 93, 93 NW 430, 66 
LRA 673; Sebald v. Mulholland, 155 
N. Y. 455, 50 NE 260 [dist Mott v. 
Oppenheimer, 135 N. Y. 312, 31 NE 
109%, Ae TRA 409]5° Schwenker-.v, 
Picken, 91 App. Div. 367, 86 NYS 681; 
Hill v.. Huron, 33 S. D. 324, 145 NW 
570. 

{a] Beason for rule.—‘It must be 
apparent to all that this language 
was not intended to be taken liter- 
ally, for it would be absurd to sup- 
pose that an assignee of .. . [the 
covenantor’s] lot should be bound 
for the payment of the one-half of 
the cost of the wall resting on that 
lot after the amount had once been 
paid. And it would seem equally ap- 
parent that it could not have been in- 
tended that payment should be made 
to the lot owner, as such, unless the 
payment would necessarily have the 
effect to benefit the lot in some way.” 
Gibson v. Holden, 115 Ill. 199, 208, 
8 NE 282, 56 AmR 146. 

98. Cook v. Paul, 4 Nebr. (Unoff.) 
93, 98 NW 430, 66 LRA 673. 

99. Huling v. Chester, 19 Mo. A. 
607. 

1. Crawford v. Krollpfeiffer, 195 
N. Y. 185, 88 NE 29,133 AmSR 783; 
Sebald v. Mul'holland, 155 N. Y. 455, 
50 NE 260 [dist Mott v. Oppenheim- 


: 
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use. 


A dis- 


to use the wall.* 


er, 
409]. 

2. Rugg v. Lemley, 78 Ark. 65, 93 
SW 570,115 AmSR 17,-8 AnnCas 291; 
Platt v. Eggleston, 20 Oh. St. 414; 
Jones v. Monroe, (Tex. Commn. A.) 
285 SW 1055 [rev (Civ. A.) 262 Sw 
541]; Irving v. Turnbull, [1900] 2 
Q. B. 129. Contra Gibson v. Holden, 
115 DL £99, 3 NE 282, 56 AmR 146) 

[a] Reason for rule—‘“‘As ... 
[the purchasers’] property was re- 
quired to bear the burden, they ought 
to receive the compensating benefit, 
and’. . this may fairly be pre- 
sumed to have been in accordance 
with the intention of the parties to 
the original agreement.’’ Platt v: 
Eggleston, 20 Oh. St. 414, 420. 

{b] Thus, where an estate ‘has 
been laid out in plots for building 
upon the condition, inter alia, that 
the purchaser of a plot first building 
a party wall is to be repaid by the 
purchaser of the adjoining plot one 
half of the value of the party wall, 
and the original purchasers of plots 
sell their plots, either built upon or 
vacant, to other purchasers, an im- 
plied contract arises between these 
subpurchasers of adjoining plots that, 
as between them, and the subpur- 
chaser of a vacant plot, adjoining a 
plot on which a house has already 
been built by an original purchaser, 
when he builds his house up to the 
house already built and makes use 
of its gable walls he shall repay the 
then owner of the house, and not the 
original builder, the half cost of the 
party gable wall. Irving v. Turnbull, 
PL900T 2 QO. Bs 129. 

8. Heimbach v. 4 Pa. 
sore th eA Ons 


Hartzell, 


6. Ala.—Leek v. Meeks, 199 Ala. 
SOT Aes) Ol. 

Ark.—Parks v. Murphy, 166 Ark. 
564, 266 SW 673. 

Ga.—Horne v. Macon Tel. Pub. 
Co., 142 Ga. 489, 83 SE 204, AnnCas 
1916B 1212. 

Tll.—Mackin v. Haven, 187 Ill. 480, 
58 NE 448 [aff 88 Ill. A. 434]. 

Ind.—Conduitt v. Ross, 102 Ind. 
166, 26 NE 198 [dist Bloch v. Isham, 
28 Ind. 37, 92 AmD 287]; Fair Blde. 
Co. v. Wineman Realty Co., (A.) 156 
NE 433. 

Iowa.—Younker v. McCutchen, 177 
Erie 634, 159 NW 441, LRA1917B 

Kan.—Southworth v. Perring, 71 
Kane oom cles 4a Seu by Sp. td 
AmSR 527, 2 LRANS 587. 

Ky.—Ferguson v. Worrall, 125 Ky. 
OUST LOM OV ICG. Shae Key ia 92195" 5 
LRANS 1261. 

Mass.—King v. Wight, 155 Mass. 
ie 29 NE 644. But see infra note 


6. 
Mich.—Adams v. Noble, 120 Mich. 
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compensation upon use by the adjoining owner, 
rather than his grantor or predecessor, where the 
use is made after the purchaser becomes the owner.’ 

Purchaser without notice of agreement regarding 
A grantee of a lot who takes without notice 
that a predecessor in title has sold to the adjoining 
landowner the right to use as a party wall the wall of 
a building thereon may enforce contribution from 
the latter when he replaces a temporary structure 
with a permanent one making use of the wall, the 
existence of the temporary structure, although fas- 
tened to the wall, not constituting notice of the right 


[§ 79] b. Liability of Successor in Title To Con- 
tribute—(1) In General. 
opinion exists as to the obligation of a grantee, as- 
signee, or other successor in title of the covenantor 
to pay to the covenantee or his successor contribu- 
tion to the cost or value of the party wall.* 
to requirements as to notice,® a number of authori- 
ties hold that he is obligated to contribute,® on the 


135 N. Y. 312, 31 NH 1097, 17 LRA (ese uee NW 810. 


A similar difference of 


Subject 


inn.—Montpelier Nat. L. Ins. Co. 
v. Lee, 75 Minn: 15%, 77 NW. 794; 
Pillsbury v. Morris, 54 Minn. 492, 56 
NW 170; Warner v. Rogers, 23 Minn. 
34. See Fergus Falls First Nat. Bank 
v. Security Bank, 61 Minn. 25, 63 NW 
264 (holding that only that grantee 
who first uses the wall, and not sub- 
sequent grantees, is personally li- 


able). 
Mo.—Keating v. Korfhage, 88 Mo. 
524; Sharp v. Cheatham, 88 Mo. 498, 


57 AmR 433; Huling v. Chester, 19 
Mo. A. 607. 

Nebr.—Loyal Mystic Legion v. 
Jones, 73 Nebr. 342, 347, 102 NW 621 
[crit Cook v. Paul, 4 Nebr. (Unoff.) 
93, 93 NW 430, 66 LRA 673]. But see 
infra note 16. 

. Y.—Mott v. Oppenheimer, 135 
N. Y¥. 342,-31 NE 1097, 17 LRA, 409; 
Keteltas v. Penfold, 4 E. D. Smith 
122; Weyman v. Ringold, 1 Bradf. 
Surr. 40. But see infra note 16. 

N. C.—Reid v. King, 158 N. C. 85, 
91,_73 SH 168 [cit Cyc]: 

Oh.—Mithoff v. Hughes, 5 Oh. Cir. 
Ct. 120,538) Obey ‘Cir Dec 2s 

S. D.—Hill v. Huron, 39 S. D. 530, 
165 NW 534. 

Tex.—Jones v. Monroe, (Commun. 
A.) 285 SW 1055 [rev (Civ. A.) 262 


SW 541]; Arnold v. Chamberlain, 14 
Tex. Civ; A. 634,.39 SW 201% “Wa- 
honey v. Lapowski, 3 Tex. A. Civ. 
Cas. § 307. But see infra note 16. 


Wash.—Ellensburg Lodge No. 20 I. 
O. O. F. v. Collins, 68 Wash. 94, 122 
P 602. 

W. Va.—Morrison Dept. Store Co. 
vy. Lewis, 96 W.. Via. 277, 122) SE 747 

Eng.—Baird v. Bell,’ [1898] A. C. 
420; Christie v. Mitchinson, 36 L. T. 
Rep. N.S. 621. 

[a] The language of the instru- 
ment and all the attending facts and 
circumstances surrounding the par- 
ties at the time of the execution of 
the agreement are to be considered 
in determining whether the agree- 
ment is personal or enforceable 
against Subsequent owners. Leek y. 
Meeks, 199 Ala. 89, 74 S 31. 

[b] Where the title to both lots 
rests in the same person, by mesne 
conveyances, the promisee under the 
original agreement cannot recover 
against the owner of the two lots 
who has made use of the party wall 
by erecting a building on the lot orig- 
inally belonging to the promisor, for 
the promise was not personal, but 
ran with the land and became extinet 
by merger. Kimm v. Griffin, 67 Minn. 
25, 69 NW 634, 64 AmSR 385 [dist 
Pillsbury v. Morris, 54 Minn. 492, 56 
NW 170). 

[c] Reimbursement of grantee or 
lessee.—(1) The covenantor who has 
made no use of the wall is under no 
liability to pay the covenantee who 
built the wall or his own grantee who 


13860 [47 C.J.] 


ground, among others,“ that the covenant to con- 
tribute runs with the land,® particularly where the 
agreement stipulates that it shall so run, or that 
it shall be binding on successors in title of the par- 
or where the deeds successively conveying 
adjoining lots stipulate that the respective titles 
subject to the party wall agreement;*® or on 
groun 1 that it is the intention of the parties to 


ties,° 


first availed himself of the wall and 
paid the covenantee. Percival v. 
Colonial Inv. Co., 140 Iowa 275, 115 
NW 941, 24 LRANS 2938. (2) Since 
the duty to contribute to the cost of 
a party wall becomes a personal lia- 
bility of the first person who uses 
it, where a lot is held by a lessee, 
who first uses the wall, there is no 
liability on the part of his lessor, who 
has made no use of it, either to pay 
the party who built it or to reim- 
burse the lessee, who alone is liable. 
Younker v. McCutchen, 177 Iowa 634, 
159 NW 441, LRA1917B 949; Percival 
v. Colonial Inv. Co., supra. 

7. See cases infra this note. 

[a] Other reasons assigned.—(1) 
The reason has been advanced that, 
in becoming a purchaser, the grantee 
is to be presumed to have paid less 
for the property by the amount of the 
encumbrance than he otherwise would 
have done, and that it would there- 
fore be inequitable to permit him to 
enjoy the benefit of the wall without 
reimbursing the party who built it. 
Roche v. Ullman, 104 Ill. 11. (2) It 
has also been said that an agreement 
of a right to use part of a lot in con- 
structing a party wall, the party 
granting the right promising to pay 
for the use of the wall, is a grant of 
an incorporeal hereditament and that 
the covenant connected with it binds 
and is a charge upon the land. 
Keteltas v. Penfold, 4 E. D. Smith 


GN; YY.) 1225 Reid v. King, 158 N.C. 
85, 73 SE 168. 

8. Ala.—Leek v. Meeks, 199 Ala. 
89, 74 S 31; Jebeles, ete, Confec- 


tionery Co. v. Brown, 147 Ala. 593, 
ATUSeO26, 2 Annas, 525. 

Ark.—Parks vy. Murphy, 166 Ark. 
564, 266 SW 673; Hoxie Bank v. 
Meriwether, 166 Ark. 39, 265 SW 642. 

Ga.—Horne v. Macon Tel. Pub. Co., 
eae 489, 83 SH 204, AnnCas1916B 
al é 

Ill._—Mackin v. Haven, 187 Ill. 480, 
58 NE 448 [aff 88 Ill. A. 434]; Roche 
v. Ullman, 104 Ill. 11; Harris v. Doz- 
ier, 72 Ill. A. 542. 

Ind.—Conduitt v. Ross, 102 Ind. 166, 
26 NE 198 [dist Bloch v. Isham, 28 
Ind. 37, 92: AmD 287]; Fair Bldg. Co. 
v. Wineman Realty Co., (A.) 156 NE 
433. 

Iowa.—Younker v. McCutchen, 177 
Iowa 634, 159 NW 441, LRA1917B 949; 
Percival v. Colonial Inv. Co., 140 lowa 
275, 115 NW 941, 24 LRANS 293. 

Kan.—Southworth v. Perring, 71 
Kan. 755, 81 P 481, 82 P 785, 114 Am 
SR 527, 2 LRANS 5387. 

Ky.—Ferguson v. Worrall, 125 Ky. 
618, 101 SW 966, 31 Kyl 219, 9 LRA 
NS 1261. 

Mass.—King v. Wight, 155 Mass. 
444, 29 NE 644; Richardson v. Tobey, 


121 Mass. 457, 33 AmR 283; Savage v. 
Mason, 3 Cush. 500. 
Mich.—Adams vy. Noble, 120 Mich. 


545, 79 NW 810. 

Minn.—Montepelier Nat. L. Ins. Co. 
Wan luee, cov Minne Lo. fn NSW. 794s 
Kimm v. Griffin, 67 Minn. 25, 69 NW 
634, 64 AmSR 385. 

Nebr.—Garmire v. Willy, 36 Nebr. 
340, 54 NW 562; Stehr v. Raben, 33 
Nebr. 437, 50 NW 327; Burr v. La- 
master, 30 Nebr. 688, 46 NW 1015, 27 
AmSR 428, 9 LRA 637. 


N. Y.—Mott v. Oppenheimer, 135 
N. Y. 312, 31 NE 1097, 17 LRA 409; 
Bedell v. Kennedy, 38 Hun 510 [aff 
109 N. Y. 153, 16 NE 326]. 

Se —— Ely Veselurod odes Le 63.0) 
165 NW 534. 

Tex.—Jones v. Monroe, (Commn. 
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the 
are 
the 
the 


A.) 285 SW 1055 [rev (Civ. A.) 262 
SW 541]; McCormick v. Stoneheart, 
(Civ. A.) 195 SW 8838, 885 [cit PERE 

Wash.—HEllensburg Lodge No. 
ERO Oe aeyan Collins ome vyas he oe 
122 P 602; Hawkes v. Hoffman, 56 
Wash. 120, 105 P 156, 24 LRANS 1038; 
Sandberg v. Rowland, 51 Wash. 7, 97 
P 1087, 130 AmSR 1077; Hoffman v. 
Dickson, 47 Wash. 431, 92 P Qe 9 one 
523, 125 AmSR 907, 15 AnnCas 173. 

W. Va.—Morrison "Dept. Store Co. v. 
Lewis, 96 W. Va. 277, 122 SE 747. 

“We concede the general doctrine 

that where the relation of land- 
lord and tenant does not exist, only 
such covenants as are beneficial to 
the estate will run with the land, but 
we do not regard the doctrine as ap- 
plicable to cases where adjacent pro- 
prietors have, aS in the present case, 
so contracted as to create mutual 
easements upon each other’s estates, 
and entered into covenants with re- 
spect to the gsamex .Thenew relation 
thus created being of an intimate 
character, involving reciprocal duties 
with respect to each other’s estates, 
may be regarded as an equivalent for 
the absence of tenure, so as to give 
effect to all covenants without regard 
to whether they are beneficial or oner- 
ous. However this may be, it is clear 
the rule contended for does not seem 
to be applied in this class of cases.” 
Roche v. Uliman, 104 Ill. 11, 20. 

[a] Well considered case.—South- 
worth: wae Perringye ale uksan., i >iby tole 
481, 82 P 785, 114-AmSR 527, 2 LRA 
NS 587 (reviewing a number of au- 
thorities). 

Party wall covenants running with 
rt see Covenants § 68. 

Ala.—Leek v. Meeks, 199 Ala. 
Soe 74 S 31; Jebeles, etc., Gonfection- 
ery Co. v. ‘Brown, 147 Ala. 593, 41 S 
§26, 11 AnnCas 525. 

Ark.—Hoxie Bank v. Meriwether, 
166 Ark. 39, 265 SW 642. 

Ill.—Mackin vy. Haven, 187 Ill. 480, 
58 NE 448 [aff 88 Ill. A. 434]; Roche 
v. Ullman, 104 Til, 11. 

Ind.—Conduitt v. Ross, 102 Ind. 166, 
26 NE. 198 [dist Bloch v. Isham, 28 
Ind. 37, 92 AmD 287]; Fair Bldg. Co. 
v. _Wvineman Realty Co., (A.) 156 NE 
43 

Kan.—Southworth. v. Perring, 71 
Kans bd. Sy Basil 82 Paso, lalla Amn 
SR 527, 3 LRANS 587. 

Mass.—King v. Wight, 155 Mass. 
444, 29 NE 644; Savage v. Mason, 3 
Cush. 500. 

Mich.—Adams v. Noble, 120 Mich. 
545. 79 NW 810. 

Minn.—Montepelier Nat. L. Ins. Co. 
v. Lee, 75 Minn. 157, 77 NW 794. 

Nebr.—Burr v. Lamaster, 30 Nebr. 
Oper 46 NW 1015, 27 AmSR 428, 9 LRA 

N. Y.—Mott v. Oppenheimer, 135 
ING PA OUP Bak IMD, MO ale ingen ANG) 2 
Bedell v. Kennedy, 38 Hun 510 [aff 
109 N. Y. 153, 16 NE 326]. See Mau- 
pai v. Jackson, 139 App. Div. 524, 528, 
124 NYS 220 [aff 64 Mise. 407, 118 
NYS 513] (so holding with regard 
to an agreement providing “for the 
perpetual maintenance of the wall, at 
mutual expense’’); Morris v. Burr, 59 
Mise. 259, 112 NYS 2438 [dist Sebald 
v. Mulholland, 155 N. Y. 455, 50 NE 
2605 Eamee Wiss LayOls eo ONG a oO OOr 
Scott v. McMillan, 76 N. Y. 141; Cole 
v. Hughes, 54 N. Y. 444, 13 AmR 611, 
as cases in which there was no ex- 
press language binding grantees] 
(holding that the covenant runs with 
the land, but binds the land primari- 
ly and creates no personal obliga- 


[§ 79 


agreement as indicated by the language thereof that 
he shall be required to contribute.** 
also been based upon the inequitability of a pur- 
chaser’s violating or disregarding the valid agree- 
ments of the vendor with regard to the estate, of 
which he had notice.!? - If the deed from the promisor 
stipulates that the grantee shall assume the burden of 
the promisor’s obligation,?® or that the conveyance 


Liability has 


tion against a subsequent grantee un- 
less he expressly assumes the burden 
of the covenant). 

S! Hill v. Huron, 39) Si DB. 5305 
165 NW 534. 

Tex.—McCormick v. Stoneheart, 
(Civ. A.) 195 SW 883, 885 [cit Cyc]. 

Wash.—Hawkes v. Hoffman, 56 
Wash. 120, 105 P 156, 24 LRANS 1038; 
Hoffman v. Dickson, 47 Wash. 431, 92 
P 272, 93 P 523,125 AmSR 907, 15 
AnnCas 173. See Sandberg v. Row- 
land, 51 Wash. 711, 97 P 1087, 130 
AmSR 1077 G*the: statement that the 
parties of the secdnd part, for them- 
selves, their heirs, executors, admin- 
istrators, etc., is just as binding upon 
themselves, their heirs, executors, ad- 
ministrators, and assigns as though 
they had stated that they were 
bound’’). 

W. Va.—Morrison Dept. Store Co. v. 
Lewis, 96 W. Va. 277, 122 SE 747. 

“We regard contracts of the char- 
acter of that here involved as in 
their nature so related to the real 
property affected, and so adapted to 
impose their obligations and bestow 
their benefits upon the successors in 
title of the landowners by whom they 
are made, that the purpose that they 
shall have that effect is readily to be 
inferred from the employment of lan- 
guage having any substantial tend- 
ency in that direction. In the pres- 
ent case we hold that the use of the 
clause making the terms of the con- 
tract binding upon the heirs, execu- 
tors, administrators and assigns of 
the parties sufficiently indicates that 
intention.’ Southworth v. Perring, 
tL Kan. Tb5; «(6 SP ASI eS Pee Soe 
114 AmSR 527, "2 LRANS 87 [quot 
Jones v. Monroe, (Tex. Commn. A.) 
285 SW 1055, 1057; Sandberg v. Row- 
land; 51) Wash. 7%) 21, 97, PP aos Treo 
AmSR 1077; Hoffman v. Dickson, 47 
Wash. 431, 435, 92 P 272, 93 P 23, 
125 AmSR 907, 15 AnnCas ihe 

[a] “The criterion for determin- 
ing whether a covenant runs with the 
land is the intention of the parties; 
and if the covenants be of such a 
nature that they can run with the 
land, and the deed expresses such an 
intent, they bind not only the orig- 
inal parties but the subsequent own- 
ers oO 


the respective premises.’ 

Mohr v. Parmelee, 43 N. Y. Super. 
320, 330. 

10. -Ellensburg. Lodge No. 20 I. O. 


eae v. Collins, 68 Wash. 94, 122 P 

11. Loyal oh Legion v. Jones. 
73 Nebr. 342, 102 NW 621; Mithoff 
v. Hughes, 5 Oh Cir,-Cu 120, 122, "3 
Oh. Cir. Dec. 62. 

“The language here used shows an 
evident intention on the part of the 
covenantors to bind not only them- 
selves, but also those who should 
succeed them in title, and to charge 
those who should use the party wall 
with the payment of one-half its 
cost. The real question is, whether 
the relations of the parties to the 
subject of the contract are such as 
to give effect to that intention.” Mit- 
hoff v. Hughes, supra. 

12. Sharp v. Chéatham, 88 Mo. 498, 
57 AmR 433; Reid v. King, 158 N. Cc 
85, 73 SH 168 
Absence of the word “assigns® 
from the agreement is immaterial. 
Sharp v. Cheatham, 88 Mo. 498, 57 
AmR 4338. 

Wotice see infra § 81. 

13. Standish v. Lawrenco, 
Mass. 111; Jordan v. Kraft, 
844, 51 NW 286; 


mest: 
33 Nebr. 
Stewart v. Aldrich, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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is made subject to the party wall agreement,'* it is 
binding on the grantee in case he makes use of the 
and if he does so the promisor is no longer 
eases hold, on the 
ground that the covenant is personal and does not 
run with the land,® even where the agreement pro- 
vides that it shall be binding on successors of the 
parties and be construed as running with the land," 
or on the ground that there is no implied contract on 
the part of the suecessor in title to contribute,'® or 
in the absence of any clause in the agreement bind- 
ing the grantees of the covenantor,?® or in the absence 
2° that the successor in 
Under an agreement pro- 
viding for the payment of contribution by the cove- 
nantor or his assigns upon use of the party wall, 
it has been held, on the ground that using the wall 
means making use of it in construction on the ad- 


wall; 


liable to the promisee.t® Other 


of notice of the agreement, 
title is under no liability. 
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, 


Land. 


against it.?7 


joining lot, that the liability of the party who does 


8 Hun (N. Y.) 241. But see Lester 
v. Barron, 40 Barb. (N. Y.) 297 (hold- 
ing that, where one having a contract 
for the purchase of a lot enters into 
an agreement to contribute to the 
eost of a party wall to be erected by 
the adjoining owner, on using it, cov- 
enanting that the agreement shall be 
perpetual and shall run with the land, 
an assignee of the contract to pur- 
chase who fullfills the contract and 
takes title is not liable to the build- 
er, nor is a grantee of such assignee, 
although the grantee uses the wall 
and although the deed to him provid- 
ed that he assumed all liability under 
the contract, the clause regarding 
the assumption being intended only 
to limit the assignee’s covenant, and 
to save him harmless from all per- 
sonal liability). 

14. Maine v. Cumston, 98 Mass. 
317; Guentzer v. Juch, 51 Hun 397, 
4 NYS 39; Bedell v. Kennedy, 38 Hun 
510. pan 109° Ne Yo°-153, 16 NE 326): 
But see Scott v. McMillan, 76 N. Y. 
141 [aff 8 Daly 320], and’ Morris v. 
Burr, 59 Misc. 259, 112 NYS 243 [mot 
foll Bedell v. Kennedy, 38 Hun 510 
(aff 109 N. Y. 153, 16 NE 326)] (both 
holding that the acceptance of a deed 
subject to the agreement imposes no 
personal liability on the grantee, in 
the absence of an express assump- 
tion of the burden of the covenant). 

[a] Estoppel.—(1) Where a gran- 
tee takes by a conveyance subjecting 
him to the liabilities resting on his 
grantor created by. the covenants of 
a party wall agreement, and he has 
notice of the original covenants, he 
will be estopped to deny that the 
value of the half of the wall has so 
affected the consideration of the sale 
as to shift the burden of the cove- 


nant upon the shoulders of the subse-° 


Bedell v. Kennedy, 
16 NE 


quent grantees. 
Combine 50) fate 109. IN, Ye 253s 


826]. (2) Notice see infra § 81. 

15. Standish vy. Lawrence, 111 
Mass. 111; Jordan v. Kraft, 33 Nebr. 
844, 51 NW 286. 


16. Ind.—Bloch v. Isham, 28 Ind. 
37, 92 AmD 287. 

Mass.—Lincoln vy. Burrage, 177 
Mass. 378, 59 NE 67, 52 URA 110. 
But see supra note 6. 

Nebr.—Cook v. Paul, 4 #£4xNebr. 
(Unoff.) 98, 93 NW 430, 66 LRA 6738. 
But see supra note 6. 

N. Y.—Crawford v. Krollpfeiffer, 
195 N. Y. 185, 88 NE 29, 133 AmSR 
783; Sebald v. Mulholland, 155 N. Y. 
455, 50 NE 260 [dist Mott v. Oppen- 
heimer, 135 N; Y. 312, 31 NE 1097, 17 
LRA 409); Scott v. McMillan, 76 N. 
Nemeua em att = 'S) Dalye 320" te iColed kve 
Hughes, 54 N. Y. 444, 13 AmR 611 
Leret Burlock v. Peck, 9 Neo SUper: 
90]; Logan v. United Interests, 203 
App. Div. 634, 197 NYS 109 [ate 236 
N. Y. 194, 140 NH 240]; Duer v. Fox, 
29 Mise. 81, 60 NYS 580; Frohman 
v. Dickinson, 11 Mise. 9, 31 NYS 851, 


Nees A Sa 


68) NYSE "4443 “Ie ON py Ann Cas® ©332% 
Squires v. Pinkney, 13 NYSt 749; 
Squier v. Townshend, 2 NYCityCt 
142; Curtiss v. White, Clarke 273; 
But see supra note 6. 

Tex.—Nalle v. Paggi, 9 SW 205, 1 
LRA 33 But see supra note 6. 

“A covenant to pay moneys creates 
a mere privity of contract and not of 
estate. If the plaintiff were 
suing for the reasonable value of the 
use and occupation of its wall 
a different question would be present- 
ed.” Logan v. United, Interests, 203 
App. Div. 684, 635, 197 NYS 109 [att 
236 N. Y. 194, 140 NE 240}. 

[a] Purchaser of a lot from ten- 
ants in common thereof, who takes 
a warranty deed without reservation, 
is not bound hy a party wall agree- 
ment which the parties agreed should 
create covenants running with the 
land, where the agreement was be- 
tween his grantors as tenants in com- 
mon, on the one hand, and one of 
them as sole owner of the adjoining 
lot, on the other. Kinnear v. Moses, 
325 Wash: 215, 73) Passo. 

{[b] Limitation on duration of 
agreement.—Where the party wall 
agreement provides that it shall re- 
main in foree only “so long as the 
said parties or their legal representa- 
tives may continue to have title,” the 
covenants thereof do not run with the 
land. Kahn v. Mount, 46 App. Div. 
84, 87, 61 NYS 358. 

17. Crawford v. Krollpfeiffer, 195 
N. Y. 185, 88 NE 29, 133 AmSR 783. 

18. Lincoln v. Burrage, 177 Mass. 


318, 09 NE 67%, 52 URA 1105 “Logan 
v. United Interests, 236 N. Y. 194, 
140 NE 240. 

19. Weeks v. McMillan, 13 Daly 
GERYDES 9: 

20. Scottish-American Mortg. Co. 


v. Russell, 20 S. D. 42, 104 NW 607. 

Notice see infra § 81. 

21. Pfeiffer We Matthews, 161 
Mass. 487, 37 NE 571, 42 AmSR 435. 

[a] Reason for rule.—‘‘The [mort- 
gagee’s] . . present ownership 
of the building is not a use of the 
party wall by him which makes him 
liable under the contract.” Pfeiffer 
v. Matthews, 161 Mass. 487, 490, 37 
NE 571, 42 AmSR 435. 


22. Mayer v. Martin, 83 Miss. 322, 
SONOS Fe Loe 

23. Kells v. Helm, 56 Miss. 700. 

[a] A slight and temporary use 


will not justify an assumption that 
a share of the wall has been paid 
for. Percival v. Colonial Inv. Co., 
140 Iowa 275, 115 NW 941, 24 LRANS 
293; Beggs v. Duling, 102 Iowa 13, 


70 NW 732. 

24. Kells v. Helm, 56 Miss. 700. 
See Hoxie Bank vy. Meriwether, 166 
Ark. 39, 265 SW 642 (in the absence 
of notice of the failure of the mort- 
gagor to contribute a share of the 
cost of a party wall, the mortgageé 
has a right to presume that such 


| 
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30 does not extend to his grantee or mortgagee.”* 

Presumption of payment by grantor. 
held that the purchaser of either of the adjoining 
lots on which a party wall stands has the right to 
assume that any compensation as between the ven- 
dors of the two lots has been paid;?? and that the 
purchaser of property on which his vendor has made 
‘use of the party wall has a right to assume that 
his vendor’s share of the cost has been paid,?* and 
is not liable therefor in the absence of actual knowl- 
edge of the facts.?* 

[§ 80] (2) Enforcement of Equitable Lien on 
Where the creation of an equitable lien or 
charge upon the land?° by an agreement to contribute 
is recognized, it is held that a subsequent purchaser 
with notice?® of the agreement or covenant takes the 
land charged with the lien, which miay be enforced 
Cases which hold that there is no such 


It has been 


contribution was made by the mort- 
gagor, as provided in the agreement 
of the latter’s grantee with the own- 
er of the adjoining lot, upon comple- 
tion of his building, of which the 
party wall was a part). 


ta] Reason for rule.—‘“‘That 
[the purchasers ] knew 
that {their gran- 


tor] had used it as one of the walls 
of his building, would not constitute 
notice; for it was not shown that 
they knew that » ) fhe} sdid 
not contribute his share to the build- 
ing of the wall in the first instance; 
and if it was so shown, they would 
have had the right to presume that 

¥ [he] had afterwards paid his 
share of the cost of the wall, since he 
was not allowed by law to appro- 
priate the wall to his use, without 
first making payment of one-half its 
cost or value.” Kells v. Helm, 56 
Miss. 700, 704. 


25. See supra § 67. 
26. See infra § 81. 
27. Ala.—Leek v. Meeks, 199 Ala. 


SON Te Saele 

Ark.—Hoxie Bank v. Meriwether, 
166 Ark. 39, 265 SW 642 

Ga.—Horne v. Macon Tel. Pub. Cox 
Wee 489, 88 SE 204, AnnCas1916B 


Ill.—Gibson v. Holes: Ub lsy aals SHS 
3 NE 282, 56 AmR 146. 
Minn. — Fergus Falls Kirsty (Nat: 


Bank v. Security Bank, 61 Minn. 25, 
63 NW 264; Pillsbury v. Morris, 54 
Minn. 492, 56 NW 170. 

Mo.—Keating v. Korfhage, 88 Mo. 
524; Sharp v. Cheatham, 88 Mo. 498, 
57 AmR 433. 

Nebr.—Garmire v. Willy, 36 Nebr. 
340, 54 NW 562; Stehr v. Raben, 33 
Nebr. 437, 50 NW 327. 

N. Y.—Mott v. Oppenheimer, 135 N. 
Yo “312,730 SNH O08, iG ake Ame OO 
Guentzer v. Juch, 51 Hun 397, 4 NYS 
395 Morris vi Burr, 59’ Mise? 259) 12 
NYS 243. 

Tex.—McCormick v. Stoneheart, 
(Civ. Al) “195 SW 8833" Arnold ive 
Chamberlain, 14 Tex. Civ. A. 634, 39 
SW 201; Knowles v. Ott, (Civ. A.) 
34 SW 295. 

W. Va.—Parsons v. Baltimore Bldg., 
etc., Assoc., 44 W. Va. 335, 29 SE 999, 
67 ‘AmSR 769. See also supra note 
de Lad C2). 

{aj Reasons for rule.—(1) ‘The 
principles from which courts of eq- 
uity have proceeded in establishing 
this lien, in the nature of a trust, is, 
that a person who has got the estate 
of another ought not, in conscience, 
as between them, to be allowed to 
keep it and not pay the full consid- 
eration money. And third persons, 
having full knowledge that the es- 
tate has been so obtained, ought not 
to be permitted to keep it without 
making such payment, for it attaches 
to them also, as a matter of con- 
science and duty.” Hoxie Bank v. 


at ‘os Mi ak 
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lien?® hold, of course, that a subsequent purchaser 
takes the land not burdened with such a lien.?® 

[§ 81] (3) Notice?°—(a) Requirement for Lia- 
bility. A number of the cases holding the successor 
in title able for contribution®! require that he must 
have had sufficient®? notice of the covenant to con- 
tribute before he can be held liable, he being other- 
wise held an innocent purchaser for value, and not 
Some of the cases holding the successor 
not lable hold so even if he has notice or knowledge 
of the covenant of his predecessor to contribute,** 
and of the fact that payment has not been made.*® 

[§ 82] (b) What Constitutes Sufficient Notice*°— 
While there is authority 
to the contrary,** a number of cases hold that’the 


bound.?? 


aa. Wall-Itself as Notice. 


Meriwether, 166 Ark. 39, 49, 265 SW 
642. (2) “The contract being for the 
benefit of the property it seems that 
it ought to be charged with its per- 
formance.” McCormick v. Stone- 
heart, (Tex. Civ. A.) 195 SW 8838, 887. 

[b] Dien not discharged by recon- 
veyance.—Where the owner of two 
lots sells one of them, reserving the 
right to enter upon the lot conveyed 
and construct a party wall thereon, 
the cost thereof to be a lien on the 
lot conveyed, a reconveyance by the 
grantee does not discharge the lien 
for the wall constructed by the gran- 
tor before the reconveyance, the build- 
ing of the wall vesting the lien and 
the reconveyance being subject to the 


lien. Osteen v. Bultman, 94 
496, 78 SE 445. 
28. See supra § 67. 
29. Younker v. McCutchen, 177 


Iowa 634, 159 NW 441, LRA1917B 949; 
Duer v. Fox, 29 Misc. 81, 60 NYS 580; 
Curtiss v. White, Clarke (N. Y.) 2738; 
Nalle v. Paggi, (Tex.) 9 SW 205, 1 
LRA 33. 

30. Notice of easement generally 
see Easements §§ 145-147. 


31. See supra § 79. 

32. Sufficiency of notice see infra 
§§ 82, 83. 

33. Ala.—Leek v. Meeks, 199 Ala. 


89, 74 S 81. 

Ill. Roche vy. Ullman, 104 Ill. 11; 
Harris v. Dozier, 72 Ill. A. 542. 

Iowa.—Percival v. Colonial Inv. Co., 
140 Iowa 275, 115 NW 941, 24 LRANS 
293. 

Mass.—Richardson v. Tobey, 121 
Mass. 457, 283 AmR 283; Standish v. 
Lawrence, 111 Mass. 111. 

Minn.—Warner v. Rogers, 23 Minn. 


34. 

Mo.—Keating v. Korfhage, 88 Mo. 
524; Sharp v. Cheatham, 88 Mo. 498, 
57 AmR 433. 

Nebr.—Garmire v. Willy, 36 Nebr. 
340, 54 NW 562. 

N. Y.—Bedell v. Kennedy, 38 Hun 
510 [aff 109 N. Y. 153, 16 NE 326]. 

N. C.—Reid v. King, 158 N. C. 85, 
G3 SE. 168 [clit Cye]. 

Oh.—Mithoff v. Hughes, 5 Oh. Cir. 
@t.120;:3\ Oh, Ciry Dec. 62. 

Tex.—McCormick vy. Stoneheart, 
(Civ. A.) 195 SW 883, 885 [cit Cyc]; 


Mahoney v. Lapowski, 3 Tex. A. Civ. 

CZs COU 
Wash.—Hawkes vy. Hoffman, 56 
eee 120,70105" PB 156.24 TRANS 
; Mitchinson, 36 


Eng.—Christie v. 
Tee NAMED a INea Ss 62d. 

See Kastner v. Benz, 67 Kan. 486, 
73 P 67 (holding, in an action to en- 
join the closing of access through 
a party wall to a stairway, that an 
unrecorded contract providing that 
an adjoining owner or his assigns 
should have the right to use a party 
wall upon paying half its value is 
not binding upon his grantee, who 
had no actual notice). And see su- 
pra text and note 26. 

[a] Recognizing rule.—Hoxie 
Bank v. Meriwether, 166 Ark. 39, 265 
SW 642; Horne v. Macon Tel. Pub. 


wall.3§ 


Co., 142 Ga. 489, 83 SE 204, AnnCas 
1916B 1212; Lorenzi v. Star Market 
Co., 19 Ida. 674, 115 P 490, 85 LRANS 
1142; Fair , Bldg. Co... v., Wineman 
Realty Co., (Ind. A.) 156 NE 433; To- 
peka Masonic Bldg. Assoc. v. Gordon, 
88 Kan. 266, 126 P 394; Ferguson v. 
Worrall, 125 Ky. 618, 101 SW_966, 31 
KyL 219, 9 LRANS 1261; Parsons 
v. Baltimore Bldg., ete., Assoc., 44 
W. Va. 335, 29 SE 999, 67 AmMSR 769. 

{b] Knowledge of agent as notice. 
—The principal is,charged with his 
agent’s knowfellge*of the party wall 
agreement. Hanson v. Beaulieu, 145 
Minn. 119, 176 NW 178. 

{c] Purchaser under a quitclaim 
deed, without actual notice of the 
party wall agreement, is a purchaser 
without notice. Sharp y. Cheatham, 
88 Mo. 498, 57 AmR 433. 

[ad] In the absence of notice to 
the lessee of the owner making use 
of the wall, that his share had not 
been paid, the owner erecting the 
wall could not recover from the les- 
see, but only from the lessor. Perci- 
val v. Colonial Inv. Cos 140 Iowa 275, 
115 NW 941, 24 LRANS 293. 

34. Cole v. Hughes, 54 N. Y. 444, 
13 AmR 611; Weeks v. McMillan, 13 
Dalya CN. WY. aso Nate, wv. easel, 
(Tex.) °9 SW. 205,,1 LRA 33. 

35. Weeks v. McMillan, 13 Daly 
(GN: CYS) aws,9- 

36. Sufficiency of notice of ease- 
ments generally see Easements § 146. 

37. Hoxie Bank v. Meriwether, 166 
Ark. 39, 265 SW 642; Scottish-Amer- 
ican Mortg. Co. v. Russell, 20 S. D. 
42,104 NW 607; Hawkes v. Hoffman, 
56 Wash. 120, 105 P 156, 24 LRANS 
1038. See Brower v. Williams, 44 
App. Div. 337, 60 NYS 716 (holding 
that, where a party wall agreement 
was never recorded, and the purchas- 
er of one lot had no notice of it, and 
the owner of the other has never used 
the wall, nor paid his share of the 
cost, it is not a party wall as to the 
purchaser, and he has a right to as- 
sume that it is a wall of his own 
building, partly built on the adjoining 
lot through ignorance or misconcep- 
tion of the location of the true line, 
and that hence, upon a suit to re- 
strain him from tearing it down, a 


temporary injunction will be dis- 
solved). 
[a] Reason for rule.—‘‘Such a de- 


duction is too remote from the fact 
known to legitimately follow there- 
from, and the one fact furnishes no 
natural or reasonable clue to the ex- 
istence of the other.” Hawkes v. 
Hoffman, 56 Wash. 120, 127, 
156, 24 LRANS 1088. 

[b] Notice only of facts naturally 
and reasonably connected will be im- 
puted, so that, while the fact that 
half of the party wall is on the 
mortgagor’s land would put anyone 
on notice of matters affecting his 
title that inquiry would disclose, and 
hence would preclude removal of the 
wall by the mortgagee as a trespass 
on realty, it is not notice of an ob- 
ligation to contribute to its cost on 


105 P. 


[§§ 80-83 


fact that a party wall stands partly on the land 
which one is about to purchase is sufficient to put 
him on inquiry as to the rights of the adjoining own- 
er, and is therefore constructive and sufficient notice 
to him of the obligation to contribute upon using the 


[§ 83] bb. Recording of Party Wall Instrument.*° 
The proper recording or registration of a party wall 
agreement or of the deed or other instrument con- 
taining covenants as to party walls constitutes con- 
structive and sufficient notice of such agreement, 
covenant, or liability thereunder to all purchasers of 
the real property affected thereby,*® as well as to 
lessees ;44 and where it is so recorded, one who has 
no actual notice of the agreement cannot claim to be 


‘~ 

making use of it. Hoxie Bank v. 
Meriwether, 166.A¥k. 39, 265 SW 642. 

38. McChesneyxv. Davis, 86 Il. 
A— 3805 Harris vy; Doziers.7 20 tlle As 
542; Warner v. Rogers, 23 Minn. 34; 
McCormick v. Stoneheart, (Tex. Civ. 
A.) 195 SW 8838. See Lorenzi v. Star 
Market Co., 19 Ida. 674, 115 P 490, 
35 LRANS 1142 (holding, in an action 
to enjoin a. nuisance, where the de- 
fense was the negligent use of the 
party wall by plaintiff, that a pur- 
chaser is chargeable with actual no- 
tice that the party wall is on ground 
belonging to the adjoining owner, and 
therefore with notice that a party 
wall agreement, although unrecorded, 
must necessarily exist, which would 
put him on inquiry as to the terms 
and conditions of the agreement); 
Hanson vy. Beaulieu, 145 Minn. 119, 
176 NW 178 (so holding in an action 
to enjoin the use of a party wail 
without payment therefor). 

39. Recording generally see Rec- 
ords [34 Cyc 577]. 

40. Ala.—Leek v. Meeks, 199 Ala. 
SOA Sods is S 

Ga.—Horne v. Macon Tel. Pub. Co., 
142 Ga. 489, 83 SE 204, AnnCas1916B 


1212: 

BP Teranet Vs Dozier (2 Ac 
Ind.—Fair Bldg. Co. v. Wineman 

Realty Co., (A) 156 NE 483. 


Kan.—Topeka Masonic Bldg. Assoc. 
v. Gordon, 88 Kan. 266, 128 P 394. 

Ky.—Ferguson v. Worrall, 125 Ky. 
OLS LOWS SS Wee 966) 5 Oe Keyed ome, 
LRANS 1261. 


Mass.—Richardson vy. Tobey, 121 
Mass. 457, 23 AMR 283. 
Minn.—Fergus Falls First Nat. 


Bank v. Security Bank, 61 Minn. 25, 
63 NW 264. 
Pi rere eating \v. Korfhage, 88 Mo. 

Nebr.—Loyal Mystic Legion  v. 
Jones, 73 Nebr. 342, 102 NW 621; 
Garmire v. Willy, 36 Nebr. 340, 54 
NW 562. 

N. Y.—Mott v. Oppenheimer, 135 
N. Y. 312, 31 NE 1097, 17 LRA 409; 
Bedell v. Kennedy, 38 Hun 510 [aff 
LOS! Ni Yee63i 06) NEY 32’: 

Tex.—McCormick v ~ Stoneheart, 
(Civ. A.) 195 SW_ 883; Knowles v. 
Ott, (Civ. A.) 84 Sw. 295: 

W. Va.—Parsons v. Baltimore Bldg. 
ete, Assoc., 44 W. Va. 335, 29 SE 
999, 67 AmSR 769. 

See Scottish-American Mortg. Co. 
v. Russell, 20 S. D. 42, 45, 104 NW 
607 (where it was said: “The only 
constructive notice that seems to have 
been recognized by the courts is 
that imparted by ‘the recordation of 
the party-wall agreement”). 

[a] Receipt entitled to record.— 
A writing acknowledging receipt of 
money paid under a party wall agree- 
ment has been held to be an instru- 
ment “whereby real estate may be 
affected” and entitled to record. To- 
peka Masonic Bldg. Assoc. v. Gordon, 
88 Kan. 266, 269, 128 P 394. 

41. Fair Bldg. Co. vv. Wineman 
Realty Co., (Ind. A.) 156 NE 433. 


For later cases, developmerts and changes in the law see cumulative Annotations, same title, page and note numbey¥#. 
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§§ 83-87] 


a bona fide purchaser for value without notice.*? 
A mortgagee is not charged with constructive notice 
of the execution or contents of a written party wall 
agreement'not acknowledged or recorded.*? 

[§ 84] 2. Right To Use Wall.4* The right, es- 
tablished by agreement, to use a wall as a party 
wall,*® runs with the land, and passes with convey- 
ances of the respective lands.*® 

Notice. A deed to land, together with all improve- 
ments thereon, party wall agreements, ete., is suffi- 
cient to put the grantee on notice that there are party 
wall agreements, the full nature and extent of which 
he ean ascertain by inquiring of the adjoining own- 
er.*7 A purchaser of a building one wall of which 
is a division wall, who knows that the wall is so 
constructed as to admit of the attachment of an ad- 
joining building to it, has been held to know of the 
existence of facts in regard to the wall that put him 
on notice and make it his duty to inquire as to the 
title to that part of the wall next to his lot, and is 
not a bona fide purchaser without notice of the fact 
that.the wall is a party wall, which a purchaser from 
the adjoining owner may use.*® The fact that the 
owner of a building used a wall on the land of the 
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adjoining proprietor for the support of his building 
before the wall was partially destroyed by fire is 


.not such notice as charges a purchaser of the prop- 


erty on which the wall was situated, who rebuilds it, 
with knowledge of the stipulation in an unrecorded 
written contract that the owner of such building 
might renew the use of the wall as a party wall if it 
should be destroyed and rebuilt.*® 

[§ 85] 3. Liability for Injuries or Wrongful Use.°° 
On the ground that the covenants in a party wall 
agreement run with the land, where it is so provided, 
the purchaser of land on which stands part of a 
party wall takes his title subject to all the burdens 
and obligations of the agreement, and is therefore 
liable for damages suffered by his tenant from the 
fall of the wall.6t One who purchases property 
connected with, and supported by, a party wall on 
the land of the adjoining owner, and who, by con- 
tinuing to use the wall, avails himself of the benefits 
of a party wall agreement under which the wall was 
constructed and under which it was used by his 
erantor, is chargeable with notice of the terms of the 
agreement, and with negligence in continuing the 
wrongful use of the wall begun by his grantor.>? 


XIV. ACTIONS AND REMEDIES 


[§ 86] A. Nature and Form-—1. Enforcement of 
Contribution®*—a. Action at Law or in Equity. Al- 
though equitable relief may be had in a proper ease,** 
an action at law, held to be a personal action not 
affecting the real property on which the wall is locat- 
ed or any estate or interest therein,®® is ordinarily 
the proper remedy to recover contribution to the 
cost of a party wall from one who uses it,°® and 
recovery may be at common law on an express prom- 
ise to pay.°7 An action of assumpsit, with a count 
for money had and received, has been held to be a. 


42. Horne v. Macon Tel. Pub. Co., 53. 
1212; Garmire v. Willy, 36 Nebr. 340, 
54 NW_ 562. 


43. Hoxie Bank v. Meriwether, 166 


36. 
54. 


Ark: 39, 265 SW ‘aks ee. pay: [al] 
ever, that the cashier of a bank, who ane 
witnessed the party wall agreement, eae a due-bill 


Actions to enforce contribu- 
142 Ga. 489, 83 SH 204, AnnCasi1916B | tion generally see Contribution §§ 26— 


See cases infra this note; and 
generally Equity §§ 7-149. 92 P 331 
TIllustrations.—(1) A creditor 
acknowledging a 
indebtedness for a one-half 


proper remedy in an action by a contractor against 
a party for whom he built a party wall, under an 
agreement that the contractor was to own the wall, 
and who sold his house without reserving the con- 
tractor’s lien for payment by the adjoining owner 
upon use of the wall by the latter.®§ 

[§ 87] b. Enforcement of Equitable Lien on 
Land.®® An action may be brought to have the sum 
due for use of a wall declared a lien upon the land 
affected by the party wall structure, and for fore- 
closure and sale of the land on failure of payment.®® 


volves title to land.” 
Lapowski, supra. 

56. Cal—aAnaheim Odd Fellows” 
Hall Assoc. v. Mitchell, 6 Cal. A. 431, 


Mahoney v. 


Ill.—Evans v. Howell, 211 Il. 85, 
WLINE 85 4(athy 1 ter Aeneas 
Iowa.—Swift v. Calnan, 102 Iowa 


had knowledge of its terms, and that, 
before the bank took a mortgage on 
the lot, he had acquired knowledge 
that neither the owner of fhe lot nor 
his grantor had paid for half of the 
party wall, as agreed). 

44, Use generally see supra §§ 


29-37, 
See supra § 15. 
46. Ark.—Miller v. Farmers’ Bank, 
etc., Co., 104 Ark. 99, 148 SW 513, 
Til.—Roche v. Ullman, 104 Ill. 11. 
Kan.—Comfort v. Lynch, 118 Kan. 
40, 2383 P 1042. 
N. 


. Y.—Frohman v. Dickinson, 11 
Mise. 9, 31 NYS 851, 1 NYAnnCas 
332; Scott v. McMillan, 4 NYS 434; 


Squires v. Pinkney, 13 NYSt 749; 
Squier v. Townshend, 2 NYCityCt 142. 

Oh.—Pendleton v. Fosdick, 6 Oh. 
Dec. (Reprint) 795, 8 AmLRece 148. 

[a] Word “assigns” is not neces- 
sary to make the party wall ease- 
ment run with the land to the gran- 
tee. Pendleton v. Fosdick, 6 Oh. Dec. 
(Reprint) 795, 8 AmLRec 148. 

47. Binder v. Weinberg, 94 Miss. 
817, 48 S 10138. 

48. Miller v. Farmers’ Bank, etc., 
Con ai04 Ark. 99;, 148° SW 513: 

49. Bowhay v. Richards, 8! Nebr. 
764, 116 NW 677, 19 LRANS 883. 

Termination of easement by de- 
struction see supra § 22. 


ae Injuries generally see supra §§ 
50-55. 
51. Reinhardt v. Holmes, 143 Mo. 


A. 212, 214, 127 SW 611 [quot Cyc]. 
52. Lorenzi v. Star Market Co., 19 
Ida. 674, 115 P 490, 35 LRANS 1142. 


interest in a party wall may proceed 
in equity against heirs or devisees, 
who have received the debtor’s es- 
tate, for satisfaction of his claim, 
after the time limited for probating 
it. Parks v. Murphy, 166 Ark. 564, 
266 SW 673. (2) Where,. under a 
parol agreement, two adjoining pro- 
prietors have built a portion of a 
party wall, one party who prepared 
materials and planned his building 
in reliance on the contract, is, upon 
the refusal of the other to contribute, 
not limited to an action for specific 
performance, but may, after notice, 
complete the wall and recover half 
the expense, the action being of an 
equitable nature. Rindge v. Baker, 
57 N. Y¥. 209, 15 AmR 475. 

[b] As against a purchaser of 
land who uses a party wall, and 
whose grantor agreed to pay for the 
wall upon using it, it has been held 
that there may be no recovery in an 


action at Jaw, but only in equity. 
Sharp v. Cheatham, 88 Mo. 498, 57 
AmR 433; Reid v. King, 158 N. C. 


85, 73 SE 168. 

Enforcement of equitable lien see 
infra § 87. 

55. Anaheim Odd Fellows’ Hall 
Assoc, v. Mitchell, 6 Cal. A. 431, 92 
P 331; Mahoney v. Lapowski, 3 Tex. 
A. Civ: Cas. §§ 307, 308. 

“This is not a suit for the recovery 
of land, or for the enforcement of 
a lien thereon. It is a suit to recover 
upon a contract for the payment of 
money, and in no way affects or in- 


a 71 NW 233, 63 AMSR 443, 37 LRA. 


Mass.—Walker v. Stetson, 162 Mass. 
86, 38 NE 18, 44 AmSR 350. 

Tex.—Mahoney v. Lapowski, 3 Tex. 
Am Give nO©alsnagues Ole 

[a] Appraisal not condition prece- 
dent to action.—Under a statute pro~ 
viding that if a party refuse to con- 
tribute to the erection of a party 
wall he shall have the “right of mak- 
ing it a wall in common by paying to 
the person who built it one half of the 
appraised value of the wall before 
using it,” it is not necessary, before 
bringing an action for half the cost 
of the wall which defendant has 
used as a party wall without permis- 
sion, that the value should be ascer- 
tained by appraisal. Molony v. Dixon, 
65 Iowa 136, 21 NW 488, 54 AmR 1. 

57. Swift v. Calnan, 102 Iowa 206, 
71 NW 238, 68 AmSR 443, 37 LRA 


462. 
58. Roberts v. Bye, 30 Pa. 875, 
72 AmD 710. os Ci 
59. Equitable lien see supra § 67. 
60. Horne v. Macon Tel. Pub. Co., 


142 Ga. 489, 83 SE 204, AnnCas1916B 
1212; Fergus Falls First Nat. Bank 
v. Security Bank, 61 Minn. 25, 63 NW 
264; Pillsbury v. Morris, 54 Minn. 
492, 56 NW _ 170; Mott v. Oppen- 
heimer, 135 N. Y. 312, 31 NE 1097, 17 
LRA 409; Guentzer v. Juch, 51 Hun 
3897, 4 NYS 39; Morris v. Burr, 59 
Mise. 259) 112 NYS 248: 

[a] Judgment for deficiency after 
sale of land.—Guentzer vy. Juch, 51 
Hun 397, 4 NYS 39. 


. 
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[§ 88] c. Injunction against Use before Pay- 
An injunction will be granted restraining 
the use of, or interference with, a party wall until the. 
payment of the required compensation for such use.°? 
Encroachment—a. Action 
An action in ejectment will he to re- 
cover the ground unduly encroached upon by a party 
In an action of ejectment, the vendee of one 
who sanctions the erection of a party wall cannot oc- 
cupy a more favorable position that his vendor might 


ment.®?: 
[§ 89] 2. Undue 
Ejectment.°* 


wall.®4 


if he had not conveyed.®® 
Extension of wall. 


Overhanging projection.®? 


Kjectment will not lie by one 
adjoining owner to recover any part of the party wall 
entered upon and occupied by the other for the ex- 
tension of the wall upward and longitudinally.®® 

Hjectment will not le 
in favor of one owner of a party wall against the 
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in 


[§§ 88-91. 


projecting over the property of the former.*® 
[§ 90] b. Action in Trespass.°° 
for undue encroachments by one owner of a party 
wall’? where the other is interfered with in his use 
of his part of the party wall or of his property.“ 
Trespass will le for the rebuilding of a wall by one 
of two tenants in common with the foundations and 
footings extending farther into the property of the 
other than did those of the old wall.*? , 
_[§ 91] ¢. Injunction. 


Trespass will lie 


In accordance with a gen- 


eral rule elsewhere stated’? the building or construc- 


other for the placing of a cornice on top of the wall 


61. Use of wall before payment 
see supra §§ 58, 


62. Zugenbuhler v. Gilliam, 3 
Iowa 391; Faisans v. Lovie, McG. 
(la.) 113;’ Hanson vy. Beaulieu, 145 
Minn. 119, 176 NW 178; Masson’s 


App., 70 Pa. 26; Clothier v. Hoffman 
Co., Inc., 26 Pa. Dist. 900; Fliegel- 
man v. Murphy, 24 Pa. Dist. 334; Hile- 
Man VEO yt. aon ba. Conse: (Cox Vv. 
Willetts, 2 AmLJ (Pa.) 327. Contra 
Mott v. Oppenheimer, 135 N. Y. 312, 
31 NE 1097, 17 LRA 409. 

{a] Reasons for rule.—(1) “‘Pay- 
ment being a condition precedent to 

. . [the] right to make such use, 
plaintiffs may invoke equity to pre- 
vent interference with the wall until 
payment is made.” Hanson v. Beau- 
lieu, 145 Minn. 119, 122,- 176 NW 
178. (2) ‘Where the _ threatened 
trespass contemplates a permanent 
oceupation and use of the plaintiff's 
property ... such an injury is not 
reparable by an action for damages, 
besides that it would require to be 
followed up by successive actions.” 
Masson’s App., 70 Pa. 26, 30. To same 
effect Hanson v. Beaulieu, supra; 
Hileman v. Hoyt, 23 Pa. Co. 533. 

{b] Thus, where an agreement 
for the erection of a party wall pro- 
vides that the value of the wall shall 
be determined by arbitrators, and ar- 
bitrators are chosen and an award 
made, equity will restrain, by in- 
junction, the breaking into of the 
wall or using it until the amount of 
the award has been paid. Hileman v. 
Hoyt, 23 Pa. Co, 533. 

Injunctive relief against trespass 
generally see Injunctions §§ 171- 
200. 

63. 
Jp) 


ob cagwed see Ejectment 10 C. 
eis cet subject to action in eject- 
ment generally see Ejectment §§ 8— 
10. 

64. D. C.—Robinson v. Hillman, 36 
App. 576. 

Kan.—Puls v. Giwosky, 116 Kan. 
82, 225 P 1052. 

Ky.—McLaugblan v. Howard, 5 Ky. 
Op. 448. 

Minn.—Houghton v. Mendenhall, 
50 Minn. 40, 52 NW 269 (recognizing 


rule). 

W. Va.—Cautley v. Morgan, 51 W. 
Va. 304, 41 SE 201. 

Eng.—Trotter v. Simpson, 5 C. 


& P. 51, 24 HCL 449, 172 Reprint 873. 

Contra Robinson v. Gunnis, 2 Wkly 
NC (Pa.) 224 (holding that neither the 
strip of defendant’s land over which 
the party wall extends nor the ac- 
tual possession of the wall itself 
can bé recovered in an action of eject- 
ment). 

[a] Knowledge that the wall was 
being built will not defeat the right 
of an adjoining owner to bring such 
an action, when both parties mis- 
takenly believed that the wall was 
being built one half on the Jand of 
each. Puls v. Giwosky, 116 Kan. 82, 


—— 


225 P1052. 

{b] In an action for more land 
than is occupied by the wall, there 
may be recovery of less than the 
whole sued for. Robinson v. Hill- 
man, 36 App. (D. C.) 576. 

[c] Encroachment by mistake.— 
Where adjoining owners mistakenly 
believe that a wall.stands\ wholly on 
the land of one, it actually having 
been erected on the land of the oth- 
er, and enter into an agreement un- 
der which the wall is used as a par- 
ty wall, neither the owner of the 
land on which the wall stands nor 
his grantee can maintain an action 
in ejectment to eject the other owner, 
or his grantee who takes without no- 
tice of the mistake, from the part of 
the lot on which the wall stands. 
Houghton v. Mendenhall, 50 Minn. 
40, 52 NW 269. 

65. McLaughlan v. Howard, 5 Ky 
Op. 443; Houghton v. Mendenhall, 
50 Minn. 40, 52 NW 269. 

66. Gates v. Friedman, 83 W. Va. 
710, 98 SH 892. 

Increase in height see supra § 45. 

Increase in length see supra § 47. 

67. Overhanging projection gen- 
erally see supra § 36 

68. Vrooman v. Jackson, 6 Hun 
(N. Y.) 3826. But see Bjectment § 
9 text and note 5. 

[a] Reason for rule.—‘‘The cause 
of action counted on, and the one 
sought to be proved, differ in their 
entire scope. The one is to recover 
the possession of real property 
wrongfully withheld, the other to 
prevent or restrain an alleged unlaw- 
ful intereference with a right inci- 
dent to property in possession. For 
this latter cause of action, ejectment 
will not lie.”” Vrooman y. Jackson, 6 
Eun (GNi YS 2.65 73:20" 


sect Generally see Trespass [38 Cye 
5 

70. See supra § 28. 

71. Marion v. Johnson, 23 La. Ann. 
597; Shiverick v. J. Gunning Co., 


ise. 
58 Nebr. 29, 78 NW 460; Mayfair 
Property Co. v. Johnston, [1894] 1 Ch 


508; Roche v. Allan, 23 Ont. L. 300, 
2 OntWN 787, 18 OntWR 749. See 
Finch v. Theiss, 267 Ill. 65, 107 NE 
898; Brooks v. Rosenbaum, 217 Mass. 
172, 104 NE 469 (both recognizing 
rule). 

72. Mayfair Property Co. v. Johns- 
ton, [1894]- 2 Che 508. 

73. See ung eus § 194, 

74 See supra § 2 

75. May v/ Dee acres 2 Pa. Dist. 
613, P2asRParCor 3220 (building of a 


party wall occupying a greater por- 
tion of the adjoining lot than is per- 
mitted by statute). 

76. See supra § 28. 

77. See Injunctions § 195. 
3 OF eee, projections see supra 
8 

oe. Cal.—Meyer v. Metzler, 51 Cal. 
142; Taft v. Washington, 29 Cal. A. 
197, 154 P 10738. 


tion of a party wall that wall constitute an undue 
encroachment on the land of an adjoining owner‘* 
may be restrained by injunction.” 
wall unduly encroaches on an adjoining owner’s 
land,*® a mandatory injunction?’ wl lie to compel 
its removal,’® especially where it is done against the 


Also, if a party 


~~ 


D. C.—Mann v. Boyts, 47 App. 356; 
Weeks v. Heurich, 40 App. 46, Ann 
Cas1914A 972. But see Schwartz v. 
Atlantic Bldg. Co., 41 App. 108 (hold- 
ing that a landowner will not be 
granted a mandatory injunction re- 
quiring the removal of encroaching 
footings of an adjacent wall, although 
he may be permitted to remove them 
at his own expense, without impair- 
ing the wall, where he elected to 
use the wall as a party wall, with the 
adjoining owner’s consent, by com- 
mencing building operations, and, 
having been subsequently forbidden 
by him to build on the wall, and by 
the public authorities to erect another 
wall on the encroaching footings, he 
completed the building by the use of 
the wall, instead of stopping his 
building operations and then requir- 
ing the removal of the encroachments, 
or removing them himself, which 
could have been done at a compara- 
tively small cost). 


Ill.—Fineh v. Theiss, 267 Ill. 65, 
107 NE 898. 
Iowa.—Reynolds v. Union Sav 


Bank, 155 Iowa 519, 136 NW 529, 49 
LRANS 194. 
Pa evis v. Grailhe, 14 La. Ann. 
Mass.—Szathmary v. Boston, etce., 
R. Co., 214 Mass. 42, 100 NE 1107. 
N. J.—Hirschberg v. Flusser, 87 N. 
J. Hage b88seLOl Ac dogk 
N. Y.—Baron v. Korn, di INGeeye 
224, 27 NE 804. ‘ 


Pa.—Baugh Vis Beredoll, V22iaebea. 
420, 76 A 207; Wagner v. King, 41 
Pa. Super. 292. See Pile v. Pedrick, 


167 Pa. 296, 31 A 646, 647, 46 AmSR 
677 (so holding with respect to a 
wall adjudged not to be a party 
wall). But see Mercantile Library 
Co. v. Pennsylvania Univ., 220 Pa. 
328, 69 A 861 (where a wall was ad- 
judged not to be a party, wall, and 
it was held that there is an ade- 
quate remedy at law for the encroach- 
ment of a foundation wall on plain- 
tiff’'s land). Contra Mulligan v. Fitz- 
patrick, 10 Pa. Co. 179. 

[a] Removal of part of party wail 
over the beam ends by the party re- 
quired by injunction to remove the 
ends is properly authorized by the 
injunction. Carpenter v. Kruidenier, 
193 Iowa 390, 187 NW 1. 

_[b] Underpinning.—(1) Injune- 
tive relief and damages will be 
granted where the trespass consists 
in placing underpinning stones on 
plaintiff's land foras*the support of 
the building, even though no part of 
the superstructure projects. Brooks 
v. Rosenbaum, 217 Mass. 172, 104 
NE 469. (2) But an injunction to 
compel the removal of an underpin- 
ning wall-as an encroachment has 
been refused where it was necessary 
to support an existing party wall, 
and it encroached no more than nec- 
essary, and was not used in connec- 
tion with defendant’s building. 


F'or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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known opposition of the owner,’® unless the en- 
croachment is slight and the issuance of a mandatory 
injunction Rould: work a hardship,*® in which case 
equity will relegate the party whose property is un- 
lawfully ener oached upon to an action for dam- 
ages;5! or unless he is guilty of laches,*? or unless, 
by permitting the building to be completed, and not 
exercising his statutory right to forbid the continu- 
ance of the work, he has estopped himself to demand 
the removal of that part of the wall which encroaches 
A mandatory injunction has been re- 
fused where the encroachment is the result of a com- 
mon error of the party building and the adjoining 


on his land.8* 


Hayes v. Arcade Real Est. Co., 257 Pa. 
566, 101 A 850. 

79. Mann v. Boyts, 47 App. (D. C.) 
356; Szathmary v. Boston, etc, R. 
Co., 214 Mass. 42, 100 NE 1107. 

Soy uMayer's. App. 73)! ‘Ra. 164; 
Walsh v. Luburg, 10 Pa. Co. 641; 
Boulanger v. Pelletier, 21 Que. K. B. 
216. 

Sl. Mayer's App., 73 Pa. 164; 
Walsh v. Luburg, 10 Pa. Co. 641. 

82. Hayes v. Arcade Real Est. Co., 
257 Pa. 566, 572, 101 A 850 (where 
the work was done openly and the 
plans were on file, and the encroach- 
ment was “at most... only a tech- 
nical trespass’’). 

83. Pokorny v. Pratt, 110 La. 609, 


34 S 706. 
84. Verett v. Bilodeau, 63 Que. 
Super. 356. 


85. Finch v. Theiss, 267 Ill. 65, 
107 NE 898 (where the erection of a 
second story of a party wall extend- 
ed, by mistake, farther on one side 
of the division line than on the oth- 
er). 

Trespass see supra § 90. 

86. Generally see Injunctions 32 
LOR gale cig i 

87. See supra § 33. 

88. Ala.—Graves v. Smith, 87 Ala. 
450, 6 S 308,,.13 AmSR 60, 5 LRA 298. 

D. C.—Robinson v. Hillman, 41 App. 
Lot. 

Ill.—Springer  v. 
Ill. 238, 69 NE: 946. 

Ind.—Kiefer v. Dickson, 41 Ind. A. 
543, 84 NE 523. 

Iowa.—-Sullivan y. Graffort, 35 Iowa 
bods 

Me.—Bonney v. Greenwood, 96 Me. 
BaD Oe AS (80. 

Md.—Coggins v. Carey, 106 Md. 204, 
Lee 673, 124 AmSR 468, 10 LRANS 
S494; 

Miss.—Weems vy. Mayfield, 75 Miss. 
286, 22 S 892. 

Mo.—Harber v. Evans, 101 Mo. 661, 
14 SW 750, 20 AmSR 646, 10 LRA 
a Huston v. De Zeng, 78 Mo. A. 

Nebr.—Paul v. Cook, 4 
ener. 467, 94 NW 997. 

Y¥.— Metzger v. 46 West 95th 
ee ‘Inc., 216 App. Div. 289, 214 NYS 
664; Cutting vy. Stokes, 72 Hun 376, 
25 NYS 365 [aff 148 N. Y. 730 mem, 
42 NE 722 mem]; Rochester Humane 
Sec. Vi Ryan, U7 NYS... 74 aft 156 


Darlington, 207 


Nebr. 


App. Div. 925 mem, 141 NYS 1124 
mem: “St. John ‘v: Sweeney, 59 
HowPr 175. 


Pa.—Neilson v. Hummel, 280 Pa. 
483, 124 A 642: Mirlne’s App., 81 Pa. 
54; Vollmer’s App., 61 Pa. 118; Yoder 
Wee raInenr, aia. DISt.» 6s Co. 543; 
Vansyckel v. Tryon, 6 Phila. 401. See 
Benner v. Pollard, 53 Pa. Super. 227 
(injunction refused where the wall 
was adjudged not to be a party wall). 

Tenn.—Dunscomb v. Randolph, 107 
Tenn. 89, 64 SW 21, 89 AmSR 915. 

Tex.—Dauenhauer v. Devine, 651 
Tex. 480, 32 AmR 627. 

Wash.—John P. Jones Co., Inc. v. 
Seattle Union Bec Pub. Co, 132 
Wash. 560, 230 P 83 

Ont. —Sproule v. aired: 1 Ont. 


B90: C.—Bartley v. Spaulane: 21 
Dee 47; Corcoran Vv. Nailor, 17 D.C: 


Ill.—Kuh v. O’Reilly, 261 Ill. 437, 
104 NE 5, 51 LRANS 420 [rev 177 Ill. 


PARTY WALLS 


fore 


A. 271]; Springer v. Darlington, 207 
Tl]. 238, 69 NE 946. See Finch v. 
Theiss, 267 Ill. 65, 107 NE 898. 
Ind.—Evans vy. Shephard, 81 Ind. 
A, 147, 142 NE 730; Kiefer v. Dick- 
son, 41 Ind. A. 5438, 84 NE 523. 
Md.—Coggins v. Carey, 106 Md. 204, 
age 678, 124 AmSR 468, 10 LRANS 
Mo.—Harber v. Evans, 101 Mo. 661, 
14 SW 750, 20 AmSR 646, 10 LRA 41. 
N. Y.—Metzger v. 46 West 95th St., 
Inc., 216 App. Div. 289, 214 NYS 664; 
Cutane Vv. Stokes). 72) Bune 376, 25 
NYS 365 [aff 148 N. Y. 730 mem, 42 
NE 722 mem]; Rochester Humane 
Soe; -v. Ryans 137 iN YS. 74. [att 156 
App. Div. 925 mem, 141 NYS 1124 


mem]. 
Pa.—Neilson v. Hummel, 280 Pa. 
Vollmer’s App., 61 


483, 124 A 642; 
Pa. 118; Yoder v. Trainer, 7 Pa.. Dist. 
& Co. 543. 

Wash.—John P. Jones Co., Ine. v. 
Seattle Union Record Pub. Co., 131 
Wash. 560, 230 P 835. 

Ont.—Brennan v. Ross, 1 OntWN 
1014, 16 OntWR 583. 

But see Stein v. Berrisford, 108 
Minn. 177; 6124. (NW 2879) \fieitsC@y.e]} 
(holding that, where plaintiff implied- 
ly consented to the construction of 
the party wall with openings for 
windows until such time as he should 
use and pay for one half of the wall 
as a party wall, a mandatory injunc- 
tion requiring the closing of the 
openings will not be granted in the 
absence of a showing that their fur- 
ther maintenance would result in ir- 
reparable injury). 

[a] Reasons for rule.—(1) ‘‘Win- 
dows overlooking [com- 
plainant’s] domestie grounds diminish 
the proper enjoyment of the premises 
and impair their value. In short, this 
trespass is accompanied by nuisance. 
The injured party is entitled there- 


fore to a discontinuance of the in-| 


jury, and he is entitled to relief in 
equity. An action of ejectment would 
be an inadequate remedy, for after 
recovery he would be at the cost 
and trouble of removing so much of 
the wall as stood on his land, or of 
filling up the openings. So, too, re- 
peated actions of trespass would bean 
inadequate remedy. [Com- 
plainant] has a clear right to re- 
quire that this illegal structure shall 
be conformed to the law authorizing 
party walls, and this can be done 
only by closing these openings, and 
by doing so in such manner as shall 
render the filled up spaces suitable 
for.support and for all the purposes 
contemplated by the right of joint 
use. . - To this end a manda- 
tory injunction is the proper reme- 
Gyn Corcoran. eNallor une De .C: 
580, 584 [quot Springer v. Darling- 
ton, 207 Ill. 238, 246, 69 NE 946]. (2) 
“CGomplainant] . is entitled 
to have the aid of “equity to place 
the wall in the condition the con- 
tract required it Should be. No other 
remedy is adequate. To compel him 
to resort to a suit for damages is to 
say that he shall be deprived of his 
real property without his consent by 
a private individual and must be con- 
tent with such compensation as a 
jury will give him.” Springer v. Dar- 
lington, supra. 
[b] Well 


considered case.— 


[47 C.J.] 1365 


owner,** although damages may be recovered there- 


[§ 92] 3. Injunction against Maintenance of Win- 
dows and Other Openings.*® 
windows and other openings in a party wall‘? will 
be enjoined,*® and a mandatory injunction issued to 
compel the closing of the openings and the restora- 
tion of the wall as a solid wall,*® whether or’not 
complainant intends ever to make use of the wall,®° 
and although the party who has made the openings 
stands ready to close them whenever the other party 
desires to use the wall as a party wall.®? 

Irreparable injury. It has been held that the par- 


The maintenance of 


Springer v. Darlington, 207 Ill. 238, 
69 NE 946 (reviewing authorities)... 
{e] Injunction as to window in up- 
per extension of wail.—Brennan v. 
Ross, 1 OntWN 1014, 16 OntWR 583. 

Solid wall see supra § 33. 

90. Springer v. Darlington, 207 
Ill. 238, 69 NE 946; Coggins v.. Carey, 
106 Md. 204, 66 A 673, 124 AmSR 468, 
10 LRANS 1191; Harber v. Evans, 
101 Mo. 661, 14 SW 750, 20 AmSR 646, 
10 LRA 41. But see Mollenhauer v. 
Wolfe, 118 Mise. 390, 193 NYS 348 
[aff 207 App. Div. 869 mem, 201 NYS 
926 mem] (holding that windows in 
a portion of the wall not used by the 
complaining owner, and not damag- 
ing him by their presence, may be 
maintained until he desires to use 
that portion of the wall in which 
they are located); Dunscomb v. 
Randolph, 107 Tenn. 89, 64 SW 21, 89 
AmSR 915 (holding that a mandatory 
injunction will not be granted where 
complainant by his implied acquies- 
cence is estopped to insist that the 
windows be closed, although such 
acquiescence will be presumed only 
until he desires to use the wall). 

{a] Reason for rulte.—‘‘Whether 
plaintiff intended to use the wall or 
not is quite immaterial, since under 
the contract he had acquired a val- 
uable right which was the subject of 
sale and transfer, which right was ° 
worthy of protection, and should be 
protected by a court of equity.” Har- 
ber v. Evans, 101 Mo. 661, 668, 14 SW 
750, 20 AmSR 646, 10 LRA 41 [quot 
Springer v. Darlington, 207 Ill. 238, 
246, 69 NE 946]. 

91. Corcoran, vy. Naillor, Iva Dane 
580; Coggins v. Carey, 106 Md. 204, 
66 A 673, 124 AmSR 468, 10 LRANS 
tls Kp John P. Jones Cos Ine. v. Seat-. 
tle Union Record Pub. Co., 131 Wash. 
560; 230) PB 838b5 But see Carpenter 
v. Kruidenier, 193 Iowa 390, 187 NW 
1 (holding that, under Code § 2996, 
one party is not entitled to a man- 
datory injunction requiring the other 
to close openings in an extended por- 
tion of the party wall built by the 
latter at his own expense, and not 
used by the former as a party wall, 
the former’s rights being protected 
by the provision in the decree that, 
in the event that he shall desire to 
use the wall as a party wall, the oth- 
er party shall close the openings at 
his own expense, so that the wall may 
be used in all respects as a party 
wall); Reynolds v. Union Sav. Bank, 
155 lowa 519, 186 NW 529, 49 LRANS 
194 (holding to same effect as Car- 
penter v. Kruidenier, supra); Traute 
v. White, 46 N. J. Eq. 437, 19 A 196 
(where, in an action to compel the 
closing of a window in a wall, built 
partly on the adjoining land in ac- 
cordance with the local ordinance, it 
was held that, if the party building 
the wall desired at any time to claim 
that it was a party wall, he must 
make it a solid wall). 

[a] Reason for rule.—‘“It is no an- 
swer to say that the dominant owner 
stands ready to fill up the openings 
whenever the .servient owner desires 
to use the wall as a party wall. That 
very statement admits that it had 
not been meantime a party wall, and 
the servitude only renders lawful oc- 
cupation by an actual party wall. 
The occupation meantime by what is 


1366 [47 C.J.] 
ty seeking injunction against the maintenance of 
windows need not show irreparable injury to his 
comfort or convenience,®? nor damaging effect on 
_ the value of his property.®* 

Waiver of prescriptive rights. Requiring the par- 
ty inserting the window opening to file a written 
waiver of any claim to future prescriptive rights to 
light and air by virtue of the placing of the opening 
is not such protection of the other party as to de- 
prive him of his right to injunction to compel the 
closing of the opening.®* 

[§ 93] 4. Injuries to, and Destruction of, Wall°® 
—a. Action in Trespass. One of the owners of a 
party wall may maintain trespass against the other 
for puiling down an upward extension of the wall 
erected by the former.®® But it has been held that 
trespass will not lie by one tenant in common of a 
wall against the other, who has pulled it down and 
rebuilt it.°7 

[§ 94] b. Injunction. An injunction?’ will not be 
granted restraining interference with a party wall 
where it does not appear that plaintiff has been or 
will be injured by defendant’s operations upon the 
wall.°® The erection of an additional story to a 
party wall! may be enjoined, where the height of the 
- wall cannot be increased without danger of injury to 
the property of the adjoining owner, and where the 
increase is against the wishes of the latter.2 Like- 
wise an injunction will be granted against the de- 
struction of a party wall which supports the roof of 
complainant’s house. Where one owner of a party 
wall has his house torn down by a contractor who 
removes part of plaintiff’s half of the wall, an in- 
junction will not be granted compelling the restora- 
tion of the wall as was, where it is found that plain- 
tiff has delayed until the alleged injury was com- 
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pleted, and that no serious injury was done, the re- 
moval being of a part of the wall not necessary to 
the security of plaintiff’s property.* 

[§ 95] 5. Wrongful Use or Construction.® An 
action for damages is the usual remedy for an in- 
jury resulting from a wrongful use of a party wall.® 
An action for damages against the party building a 
defective party wall for injuries caused by the fall- 
ing thereof must be in tort and not in contract." 

Action on the case® may be maintained for injury 
from. the sinking of a party wall caused by defec- 
tive underpinning preparatory to the construction of 
a new building,® and for the darkening of windows 
by the increase in height of a party wall.?° 

Breach of agreement to build equally en both lots. 
Where, under an agreement to builé a party wall 
half on each of two adjoining lots, the party build- 
ing narrows the second and third stories of the wall 
on his side, but keeps it perpendicular on the side 
of the other owner, a mandatory injunction will issue 
to compel the removal of that part of the wall thus 
erected, and for specific performance, damages as 
for a breach of the agreement being an inadequate 
remedy.+? 

* Equitable relief; injunction. It has been held 
that the only adequate remedy of one whose wall 
has been improperly subjected to a materially new 
user is in equity.12 An injunction?® will be granted 
against a use of flues in a party wall by one owner 
that is detrimental to the other,!* and against the 
use of a party wall by one who has failed to do his 
part of the work of building it as provided by agree- 
ment.1° The fact that one owner of a party wall, 
in increasing its height, violates a building ordi- 
nance will not give the other owner a cause of ac- 
tion to have the. addition removed, and for damages; 


not a party wall is not the enjoy- 
ment of an easement, but is simply 
a trespass.” Corcoran v. Nailor, 17 
D. C. 580, 584 [quot Springer v. Darl- 
ington, 207 Ill. 238, 245, 69 NE 946]. 

[b] Reasonable ‘time to close win- 
dows and remodel the building will be 
allowed where the balance of equi- 
ties requires it, plaintiff suffering no 
loss and the windows being of great 
benefit to defendant. John P. Jones 
Co., Inc. v. Seattle Union Record Pub. 
Co., 181 Wash. 560, 230 P 835. 

925) Vollmer’s App), 61 ea. 1185 
Bverly v. Driskill, 24 Tex. Civ. A. 
418, 58 SW 1046. But see Stein v. 


Berrisford, 108 Minn. 177, 121 NW 
879 (supra note 89); Mollenhauer 
v. Wolfe, 118 Misc. 390, 198 NYS 


348 [aff 207 App. Div. 869 mem, 201 
NYS 926 mem] (holding that equity 
should not exercise its power to com- 
pel the closing of a window and pre- 
vent the opening of others where the 
windows will not destroy or weaken 
the wall or damage plaintiffs, and de- 
fendants have offered to indemnify 
plaintiffs against any loss and furnish 
a bond for the closing of the windows 
at any time plaintiffs wish to use the 
wall). 
93. 
94. 


See cases supra note 92. 
Metzger v. 46 West 95th St., 
Inc., 216 App. Div. 289, 214 NYS 664. 

95. Destruction of wall see supra 
§ 38 et seq 

96. Matts v. Hawkins, 5 Taunt. 20, 
1 ECL 24, 128 Reprint 593 [cit with 
appr Brown v. Pentz, 1 Abb. Dec. 227, 
11 NYLegObs 24]. 

97.. Cubitt v. Porter, 8 B..& C. 257, 
15 ECL 133, 108 Reprint 1039 (such 
action is not a total destruction of 
the wall). 


98. See generally Injunctions 32 
Saas LU. 
99. Seon aandek Realty Co. v. Que- 


bec Bank, 24 Man. 763, 18 DomLR 
250, 28 WestLR 339. 

1. Increase in height generally see 
supra § 45. 

2. Calmelet v. Sichl, 48 Nebr. 505, 
67 NW 467, 58 AmSR 700. 

[a] Gis pendens.—(1) Under a 
statute permitting the filing of a no- 
tice of the pendency of an action to 
recover a judgment affecting the use 
or enjoyment of real property, such 
notice may be filed of an action to 
restrain an increase in the height of 


‘a party wall resulting in the settling 


of the wall. Moeller v. Wolkenberg, 
67 App. Div. 487, 73 NYS 890. (2) 
Lis pendens generally see Lis Pen- 
dens 38 C. 

oY Henry. Koch, 80 Ky. 391, 2 
AmR 484; Ogden v. Jones, 15 N. 
Super. 685. 

4. Wakeling v. Cocker, 208 Pa. 651, 
57 A 1104. 

5. Injuries incident to use or 
enaree in construction see supra §§ 

—55. 

6. Berry v. Godfrey, 198 Mass. 
228, 84 NE 304, 16 LRANS 434; Abra- 
ae v. Krautler, 24 Mo. 69, 66 AmD 

[a] Use of wall not in accordance 
with agreement between the parties 
is ground for an action in tort for 
damages. Berry v. Godfrey, 198 Mass. 
228, 84 NE 304, 16 LRANS 434. 

[b] Driving of large nails in a 
part of the wall not otherwise used 
and not paid for is a violation of the 
rights of the party building, for which 
the action will lie. Berry v. Godfrey, 
oe Mass. 228, 84 NE 304, 16 LRANS 

7. Gorham v. Gross, 117 Mass. 442. 

[a] Reason for rule.—‘‘The agree- 
ment contains. no stipulation as to 
the degree of care to be exercised in 
building [the wall]. The, duty 


of the party, who avails himself of 
the right to build the wall, to ex- 
ercise due care in building it, so as 
not to injure the buildings and prop- 
erty already upon his neighbor’s es- 
tate, is not regulated by the agree- 
ment, and does not rest in contract; 
itis governed by the common law, and 
redress for any injury suffered by a 
failure in the performance of this 


duty must be sought by action of 
tort.” Gorham vy. Gross, 117 Mass. 
442, 444, 

8. See generally Case, Action on 11 


CEI pel 
9. Bradbee v. Christ’s Hospital, 4 
M. & G. 714, 48 ECL 368, 134 Reprint 


294, 

10. Wells v. Ody, 7 C. & P. 410, 32 
ECL 681, 173 Reprint 182, 1 M. & W. 
452, 150 Reprint 512. 

11. Gross v. Wright, [1923] Can. 
S. C. 214, [1923] 2 DomLR 1%d, [L9280 
1 West Wkly 882. 

But see Burton v. Moffitt, 3 Or. 29 
(holding that where one who has 
agreed to erect a wall standing equal- 
ly on his land and that of the adjoin- 
ing owner, narrows the wall on his 
own side above the first floor and 
keeps it perpendicular on the other 
side, if the adjoining owner admits 
that the diminution of the width of 
his premises may be fully compen- 
sated by a payment of money, and in 
view of the circumstance that it was 
uncertain how long the wall would 
stand before he would build, an in- 
junction will be refused). 

12. Wert v. John R. Thompson Co., 
234 Tll. A. 458. 

13. See generally Injunctions 32 
Gp Ries oat 

Injunction against maintenance of 
windows, etc. see supra § 92. 

14. pate v. Kelly, 75 App. Div. 321, 
78 NYS 14 

15. aaunnrs App., 70 Pa. 26. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a 


ae ae sree * 


*” 


~ §§ 95-99]. 


he must show some consequential damage or detri- 
ment to himself.1® Although one party to an agree- 
ment providing for the building of a party wall up 
to a certain point by the other will not be restrained, 
upon failure of the latter to do so, from entering 
upon the ground and extending the wall upon the 
land of each to the stipulated point, nevertheless, if 
there is a dispute as to the distance to which the 
wall is to be extended, and the extension will re- 
quire the cutting away of part of a building, a tempo- 
rary injunction will be granted until the question 
ean be settled.+* 

Mandamus'* will not issue to compel one who has 
torn down and rebuilt a party wall to replace the 
interior decorations on the old wall; the remedy is 
by action.?°® 

[§ 96] 6. Use of Wall Not Built as Party Wall?° 
—a. Action at Law. In the absence of statute?! or 
agreement,*? one who uses as a party wall a wall 
standing wholly on the owner’s land will be liable in 
an action in tort for damages,?* trespass,?* and not 
assumpsit, being the appropriate remedy.?> Tres- 
pass will also lie for the use of such a wall to a 
greater extent than is permitted by grant.?2® Where 
a parol agreement permitting the use of such a wall 
for the support of an adjoining building is declared 
void under the statute of frauds, the user may never- 
theless be liable for use and occupation.?7 

[§ 97] b. Injunction. Equity will enjoin?® the 
use of a wall as a party wall which stands wholly 
on the owner’s land and was not built as a party 
wall,’ on the ground of the inadequacy of any rem- 
edy at law for damages,*° and even though actual 
damages are not shown,*? at least until the party 
desiring to use it has established his right to do so 
in a proceeding brought by him for that purpose.*? 
However, an injunction will not be granted if the 
use is made under an agreement that the user is to 


16. Everett v. Edwards, 149 Mass.;him to make compensation to the 
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respond to the owner in damages in case his claim 
of right to use the wall be unfounded;** or if the 
owner has observed the use and permitted it to con- 
tinue without interfering, in which case he will be 
rélegated to an action for damages.24 An injune- 
tion will be granted restraining the owner of an 
easement by prescription for the use of a wall as 
a party wall from using, in the erection of an addi- 
tion to his building, an extension of the wall built 
by the servient owner ;*° or restraining interference, 
under a statute applying to party walls, with a wall 
that is not a party wall,°° or with that part of a 
wall which is not a party wall.?* 

[§ 98] B. Defenses**—1. In General. Contribu- 
tory negligence®® is no defense to an action for in- 
juries resulting from tearing down a party wall, such 
action not being based on negligence.¢° The statute 
of limitations*? may, of course, be set up as a de- 
fense to an action for damages caused by, or incident 
to, a negligent or improper construction or use of, 
or change in, a party wall.*? 

[§ 99] 2. In Action for Contribution. In an ac- 
tion to recover from an adjoining owner, under a 
party wall agreement, his share of the cost of the 
wall,*® defendant has no interest to question plain- 
tiff’s title further than to ascertain whether the 
claim demanded can safely be paid to claimant.*+ 
Under a statute compelling the owner of a dangerous 
structure, after failing to take it down on order, to 
reimburse the metropolis for the expense incurred 
in so doing,*® one owner of a party wall is liable 
to pay, even though the other owners have not been 
summoned and ordered to contribute.*® 

Impairment before use. Where defendant agrees 
to pay a specified sum for the use of a party wall, 
the fact that, before he uses it, it is impaired by fire 

or other elements is no defense to an action against 
him on the agreement. $8 


eG 22 NE 52, 14 AmSR 462, 5 LRA 


17. Chureh of Holy Innocents v. 
Keech, 18 N. Y. Super. 691. 

18. See generally Mandamus 38 C. 
J. p 526. 

19.5 Reg. va Ponsford) 1b D. &) i: 


20. Use of wall not built as party 
wall generally see supra § 37. 

21. Statute see supra § 25. 

22. Agreement see supra § 26. 

23. Bisquay vy. Jeunelot, 10 Ala. 
245, 44 AmD 483; Rankin v. Charless, 
19 Mo. 490, 61 AmD 574; Hearn v. 
‘Clapp, 8 Newfoundl. 358. See Abra- 
hams v. Krautler, 24 Mo. 69, 66 AmD 
698 (so holding only if the wall is 
used to the owner’s injury). 

24. See generally Trespass [38 Cyc 
935 |. 

25. Bisquay v. Jeunelot, 10 Ala. 
245, 44 AmD 483; Hearn v. Clapp, 8 
Newfoundl. 358 

‘26. Miller v. ‘Stuart, 107 Md. 23, 68 
A 273. 

27. Walker v. Shackelford, 49 Ark. 
503, 5 SW 887, 4 AmSR 61. 

28. See generally Injunctions § 
141 et seq. 

29. Evans v. Pettus, 112 Ark. 572, 
166 SW 955; Trulock v. Parse, 83 Ark. 
149, 103 SW 166, 11 LRANS 924; 
Mathis v. Strunk, 73 Kan. 595, 83 P 
590; Welford v. Gerard, 108 Ky. 322, 
56 SW 416, 22 KyL 208; Brooke v. 
McLean, 5 Ont. 209. See Moore v. 
‘Owen, (Tenn. Ch. A.) 46 SW 1005 
(where one of two adjoining owners 
joins his house to the wall of the 
other, under a belief that he has pur- 
chased one half thereof, and the oth- 
er claims that he sold only the right 
to use such wall, equity will not com- 
pel the person so using the wall to 
detach his house, but will require 


other for such use). 

30. Evans v. Pettus, 112 Ark. 572, 
166 SW 955. 

31. Evans v. Pettus, supra (where 
equity obtains jurisdiction to prevent 
encroachment on a wall by an ad- 
jacent owner’s erecting a_ building 
thereon, it will retain jurisdiction and 
award the damages sustained, as well 
as grant the equitable relief by com- 
pelling the withdrawal of the en- 
croachment). 

32. Mathis v. Strunk, 73 Kan. 595, 
SD Eso 0. 

[a] Reason for rule.—‘“The plain- 
tiff for the time being was in the 
peaceful occupancy of the building, 
claiming such occupancy to be right- 
ful. If the defendants desired to 
challenge that right it was incumbent 
upon them to assume the burden of 
instituting some legal proceeding to 
that end.” Mathis v. Strunk, 73 Kan. 
5957 DOT, oo, F090. 

33. Welford v. Gerard, 108 Ky. 322, 
56 SW 416, 22 KyL 203. 

34 Rankin v. Charless, 19 Mo. 
490, 61 AmD 574. 

35. Brown, etc, Co. v. Johnson, 
251 Pay 378; 96 A 823: 

36. Sims v. Estate Co., Ltd., 14 L. 
Ae EVE DGG B,D. 

7 8Y. Knight v. Pursell, 11 Ch. D, 

12 

38. Cross references: 

Compliance by builder with statute 
or agreement see supra § 
Independent contractor see Master 

and Servant §§ 1517-1569. 

Statute of frauds see Frauds, Stat- 

ute of §§ 154, 433. 

39. See Negligence §§ 500-599. 

40. Schile v. Brokhahus, 80 N. Y. 


41. See Limitations of Actions §§ 
107-121. 


42. Evans v. Pettus, 112 Ark. 572, 
166 SW 955 

[a] Rule applied in an action for 
damages caused by the negligent con- 
struction of a building attached to a 
party wall. Evans v. Pettus, 112 Ark. 
572, 166 SW 955 (holding that an ac- 
tion for such damages accrues at the 
time of the infliction of the dam- 
ages). See also Limitations of Ac- 
tions § 248 et seq. 

43. See supra §§ 56-59. 

44. Salyers v. Legate, 93 Ark. 606, 
125 SW 1010, 137 AmSR 107; Irwin 
v. Peterson, 25 La. Ann. 300. See Mc- 
Courtva McCabe, 46 Wis. 596, 1 NW 
192 (where a party wall agreement 
provided that one party should con- 
struct the wall, and that the other, 
on paying his share, should receive 
a bill of sale for one half thereof, 
and it was held, in an action on an 
award made on submission of the 
question of how much should be paid 
therefor, that the bill of sale was 
not necessary to pass title to the half 
of the wall standing on defendant’s 
land, and that his only objection to 
paying the award having been that 
it was excessive, he could not set up 
as a defense that the bill of sale had 
not been tendered). 

{a]| The fact that plaintifi’s build- 
ing is mortgaged is no defense. 
Salyers v. Legate, 93 Ark. 606, 125 
SW 1010, 187 AmSR 107. 
aie St. 18 & 19 Vict. c 122 §§ 69, 


46. aerate A hi eae Ba. 
of Works, 6 Q. Daas 

47. ore v. oven 56 Mo. A. 
179 (holding further that the recoyv- 
ery of insurance money by plaintiff 
for the damage does not concern de- 
fendant, being, as to him, res inter 
alios acta). 

{a] Reason for rule.—‘‘That the 
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Agreement for arbitration of disputes as to the 
value of a one-half interest in the party wall and as 
to other disagreements growing out of the agree- 
ment has been held not to constitute a bar to an ac- 
tion in ejectment, which concerns the subject mat- 
ter.# 

Laches.*® <A creditor suing his debtor’s devisees 
to subject the land of the estate to the payment of 
the amount agreed to be paid for a one-half interest 
in a party wall, when a building making use of it 
should be constructed on decedent’s lot, is not guilty 
of laches in bringing suit within ten months after 
construction of the building by decedent’s grantee 
and less than seven years after decedent’s death.°° 

Statute of limitations’! is a good defense to an 
action to compel contribution to the cost of erecting 
a party wall, or compensation for the use thereof.°” 

Payment’? or release.°* A statute providing that 
the superintendent of building inspection in certain 
cities shall determine the cost of party walls and the 
proportions to be paid by the adjoining users, and 
give a certificate to the party building, does not 
prevent the user, upon being sued where such a cer- 
tificate is given, from pleading payment or release.°®® 

Recoupment, set-off, and counterclaim.°® Recoup; 
ment has been held to be the proper remedy of a 
purchaser who is being sued for the use of a party 
wall, for plaintiff’s alleged failure to construct it 
according to the precise terms of the agreement.°* 
Where openings are left in a party wall, a party 
about to use the wall has a right either to a deduction 
from the amount due for the use,°* or to close the 
apertures and set off the cost of so doing against his 
liability.°® In an action to recover for the use of 
a party wall, the user may set off the expense in- 
curred by him in making necessary repairs before the 
use;®° or the expense necessarily incurred in fitting 
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the wall for use may be deducted, unless the user 
or those under whom he claims waived the defects.°* 
But where defendant agrees to pay a specified sum 
for the use of the party wall, it has been keld that 
his paying out money, before using the wall, for 
repairs necessitated by a fire, is no defense to an 
action against him on the agreement.°* Deduction 
of the damage due to the leaning of the wall over 
defendant’s lot, resulting from its settling, has been 
allowed.** In an action to recover for the use of a 
party wall, a counterclaim for damages resulting 
from careless construction of the wall cannot be sus- 
tained where no evidence is offered of actual dam- 
ages suffered by defendant.** 

[§ 100] C. Parties. General rules®® apply to par- 
ties in actions based on rights withxrespect to party 
walls.®¢ ~ 

In actions for contribution. Where the claim for 
reimbursement for the moiety of the cost of a party 
wall is held to be personal,®* suit therefor should 
be brought in the name of the original owner, and 
not in the name of the purchaser.°* When a wall 
is erected by one of two adjoining owners under an 
agreement that the other shall contribute to the cost 


.of erecting it when he makes use thereof, the admin- 


istrator, and not the heir of the builder, is the proper 
party plaintiff for a use made prior to the builder’s 
death.®® Similarly, the right reserved by the party 
building a party wall, when he makes a conveyance 
of his property, to require payment by the adjoining 
owner when the latter uses the wall, may be enforced 
by the executor of the grantor.’° 

In suits for injunction.7? In an action for an in- 
junction restraining interference with a party wall, 
the party for whom the wall is being built, although 
not the owner of any of the lands or of the wall,’* 


wall, in the meantime, may have been 
somewhat injured by fire, water or 
other elements would not, in any man- 
ner or in any degree, impair defend- 
ant’s contract to pay the half of the 
original cost whenever he should build 
thereto and use the same. If defend- 
ant had intended that he should only 
pay the half of what the wall was rea- 
sonably worth at the time he should 
use it, he should have so stipulated 
in his contract with the plaintiff. He 
saw proper to agree to pay the $228 
without any such condition, and it 
is not in the power of the courts to 
make a contract for the parties, but 
to enforce it just as made.” Thorn- 
ton v. Royce, 56 Mo. A. 179, 182. 

48. Puls v. Giwosky, 116 Kan. 82, 
225 P 1052. 


49. See generally Equity § 211 et 
seq. 
50. Parks v. Murphy, 166 Ark. 564, 


266 SW 6738. 

51. Limitations of actions general- 
ly see Limitations of Actions 37 C. 
J. Dp 666. 

52. Ark.—Parks v. 166 
Ark. 564, 266 SW 673. 

Iowa.—Pier v. Salot, 134 Iowa 357, 
111 NW 989, 107 NW 420; Crapo v. 
Cameron, 61 Iowa 447, 16 NW 523. 

S. D.—Hill v. Huron, 39 S. D. 530, 
165 NW 534; Hill v. Huron, 33 S. D. 
324, 145 NW 570. 

Tex.—McCormick _ v. 
(Civ. A.) 195 SW 883. 

W. yee vy. Hornbrook, 2 W. 
Va. 34 

See ‘alley v. De la Puente, 72 
Pa. Super. 102 (claim for compensa- 
tion for a new use of a party wall 
may be presented at any time with- 
in six years from the date of the new 
use). 

[a] When statute begins to run.— 
as The statute does not begin to run 


Murphy, 


Stoneheart, 


against a suit in equity against dev- 
isees to subject land to payment of 
a debt for a one-half interest in a 
party wall until a building is con- 
structed making use of the wall, 
where the agreement provided for 
payment when a building should be 
constructed. Parks vy. Murphy, 166 
Ark. 564, 266 SW 673. (2) The stat- 
ute of limitations does not begin to 
run against the right of the party 
building, the wall to recover contri- 
bution for the use thereof, where 
the user makes annual payments, un- 
til the last payment is made. Crapo 
v. Cameron, 61 Iowa 447, 16 NW 523. 
(3) Under an agreement providing 
for the erection of a party wall by 
one party and payment of one half 
the cost by the other or his assigns 
when the wall should be used, the 
statute begins to run only when the 
wall is actually used by building 


‘| thereto, and not when the adjoining 


lot is sold. McCormick v. Stoneheart, 
(Tex. Civ. A.) 195 SW 883. 

[b] Purchaser cf land subject to 
a party wall contract under seal, and 
running with the land, who uses the 
wall and assumes the obligation to 
pay for the use, the grantor having 
made no use of it, becomes liable on 
the original covenant, subject to the 
twenty-year statute of limitations, 
and not on the six-year statute, which 
might have been applicable if the 
grantor had become liable and the 
purchaser had merely assumed the 


debt. Hill v. Huron, 39 S. D. 530, 165 
NW 534. 
[c] Effect of denial of use creat- 


ing liability.—The fact that a party, 
in beginning an action against the 
adjoining owner to enjoin him from 
closing a chimney in the party wall, 
holds to the theory that his use of 
the wall was not such as to render 


him liable under the party wall stat- 
ute for any part of the value there- 
of, does not affect his right to rely 
on the statute of limitations as 
against defendant’s claim to compel 
plaintiff to pay a part of the value 
of the wall. Pier v. Salot, 134 Iowa 
357, 111 NW 989, 107 NW 420. 

53. See Payment [30° Cye Tis 

54. See Release*[34 Cye 1039]. 

55. Stevenson v. Mellor, 252 Pa. 
219197) cActSs Oise 

56. Amount user liable to con- 
tribute see supra §§ 68-70. 

Recoupment, set-off, and counter- 
claim generally see Set-Off and Coun- 
terclaim [34 Cyc 618]. 

57. Warner v. Rogers, 23 Minn. 34. 

Compliance with agreement see su- 


pra § 60. 
Cook, 4 Nebr. (Unoff.)} 

467, “94 NW 09 OR. 

Openings generally see supra § 33. 

59. Robinson v. Hillman, 41 App. 
(D; G2) 19; Pauley. .Cook,445 Nebr 
(Unoff. ) 467, 94 NW 997. 

60. ®ppelsheimer v. Steel, 21 
WklyNC (Pa.) 380. 

61. Dermott v. Fowler, 30 F. Cas. 
No. 18,289, 2 Hayw. & H. 124. 


cary "Thornton v. Royce, 56 Mo. A. 
63. Sauer v. Monroe, 20 Pa. 219. 
64. Lutz v. Pennsylvania Laundry 


Co., 55 Pa..Super. 598. 
65. See Parties ante pi. 
See cases ene notes 67-75. 


67. See supra § 7 
ager’ White v. Beane 2 Miles (Pa.) 
30ee Burlock v. Peck, 9 N. Y. Super. 
70. Bell v. Gara Fraxa Coseglite 
Wash. 430, 255 P 144, 52, ALR 491, 


71. See generally Injunctions §§ 
469-495. 
72. Monadnock Realty Co. v. Que- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 100-104] 


and the contraetor,’* have been held proper par- 
ties defendant. 

In a suit between lessees of adjoining lots, involv- 
ing rights in a wall used in common, the lessor of 
defendant is not a necessary party.** 

Mortgagee of a lot of a party wall owner may be 
allowed to become a party in an action by the co- 
owner of the wall against the mortgagor to compel 
the removal of an addition made to the wall by the 
mortgagor.*® 

[§ 101] D. Pleading’°—1. Complaint or Declara- 
tion. Where suit is brought against an adjoining 


owner for infringement of the right to support of 


a party wall, the fact that plaintiff in his complaint 
charged negligence in the making of the excavation 
which affected the condition of the wall will not 
change the nature of the action.‘7 Where the the- 
ory of plaintiff’s complaint is that the construction 
of a wall with openings upon and over the lands of 
plaintiff constituted a nuisance and a continuing 
trespass, such theory is not changed by the aver- 
ment that such continued trespass, if uninterrupted, 
would ripen into an easement."* An allegation in a 
petition by one of two coowners of a party wall; that 
the other is solely responsible for damages resulting 
from its fall is a conclusion of law, raises no issue, 
and need not be denied,*® and its truth is not ad- 
mitted by.a demurrer.®° 

[§ 102] 2. Answer. In an action to enjoin de- 
fendant from using a wall as a party wall, an answer 
alleging that the wall rested in part on defendant’s 


bec Bank, 24 Man. 763, 18 DomLR 250, [ce] 
28 WestLR 339. 
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land sufficiently raises the issue as to whether plain- 
tiff’s building extended over the dividing line.** In 
an action in trespass for breaking and entering a 
wall of plaintiff, a plea that the wall was not ‘the 
wall of plaintiff, but a party wall, will be sustained.*” 
A supplemental answer need not be filed setting up 
the fact that defendant has closed openings which 
he at first left in a party wall, and which he stated 
in his answer he was ready and willing to close.§? 

In an action for compensation for use of a party 
wall, under a city charter, a plea invoking an inter- 
pretation of the charter provision from usage and 
understanding of it is not demurrable, it being suf- 
ficient to apprise plaintiff of the defense, although 
such construction cannot be applied until the facts 
are proved.s* Where, in an action by one erecting 
a party wall to compel an adjoining owner to pay 
one half of the value, the pleadings do not present 
the issue of defendant’s concealing the use of the 
wall, and there is no evidence justifying such a con- 
clusion, the defense of the statute of limitations is 
not defeated.*° 

[§ 103] E. Evidence—1. In General. In actions 
or suits of the character under consideration,®® gen- 
eral rules as to presumptions,§7 and burden of 
proof,*® and as to the admissibility®® and weight 
and sufficieney®® of evidence, have been applied. 

[§ 104] 2. Admissibility.°t In an action on a 
party wall agreement, the rules as to the admissibil- 
ity of evidence are the same as those governing ac- 
tions on contracts generally.°? In an action, under 


Payment for use of wall.—In contrary is shown, may be stated as 
the absence of any showing or claim|a general proposition, and especial- 
73. Monadnock Realty Co. v. Que-|to that effect, it will not be presumed } ly 


should that be held 


bee Bank, supra. 

74. Wert v. John R. Thompson Co, 
234 Ill. A. 458. 

75. Everett v. Edwards, 149 Mass. 
588, 22 NE 52, 14 AmSR 462, 5 LRA 
110 (for the reason that such mort- 
gagee is interested in resisting plain- 
liff's claim). 

76. Pleading generally see Plead- 
incgsroieCye@ 1): 

77. Cartwright v. Adair, 27 Ind. 
A. 293, 61 NE 240. 

7g. ‘Evans v. Shephard, 81 Ind. A. 
147, 142 NE 730. 

79. Swentzel v. Holmes, (Mo.) 175 
SW 871, LRA1915E 926. 

80. Swentzel v. Holmes, supra. 

81. Escondido Bank v. Thomas, 5 
Cal. Unrep. Cas. 94, 41 P 462. 

82. Murly v. McDermott, 8 A. & E. 

38, 35 HCL 519, 112 Reprint 789. 

83. Tate v. Fratt, 112 Cal. 6138, 44 
POLOGL, 

84. Pfrommer vy. Taylor, 27 Del. 
76, 85 A 760. 

So. eier wa oalot, a4. towa. S55 
111 NW 989; 107 NW 420. 

86. See supra §§ 86-97. 

87. See Evidence §§ 25-88. 

[a] Acting in good faith in us- 
ing the wall as a party wall will be 
presumed, in the absence of contrary 
evidence. Maremont v. Ovenu, 329 
Ti 374, 160 NE 572. 

[b] Ownership or control of wall. 
—(1) Where a wall rests one half 
on a vacant lot, the presumption is 
that it belongs to the party who built 
it (Bertram v. Curtis, 31 Iowa 46), 
(2) but where the lot has been built 
upon and the wall used, the presump- 
tion is that the half belongs to the 
grantor of the lot (Bertram v. Curtis, 
supra). (3) In the absence of evi- 
dence it will be presumed that a party 
wall was built by the owner of the 
higher adjoining building, or a pred- 
ecessor in title, and was in the con- 
trol of the present owner, so as to 
render him, rather than the owner of 
the other building, liable for injuries 
caused by the fall of the capping of 
the wall. Yorra v. Lynch, 226 Mass. 
Sowa IN 235: 


that the owner of a lot has paid part 

of the cost of a party wall, on using 

it, to the vendor of a purchaser of 

the adjoining lot. Sandberg v. Row- 

oe 51 Wash. 7,°97 P 1087, 130 AmSR 
ibs 

{[d] Right to use wall.—The act 
of plaintiff, on erecting its second 
building after the destruction of the 
first, in putting the wall in condition 
for defendant to build to it, in a man- 
ner required by a deed between the 
parties, is evidence of a recognition 
by plaintiff of defendant’s continuing 
right to use the wall. Frisbie v. 
Bigham Masonic Lodge No. 256, 133 
Ky. 588, 118 SW 359. 

[e] That openings have been 
closed.—It will be presumed that 
openings at first left in a party wall 
by defendant were closed before the 
trial, as he stated in his answer he 
was ready and willing to do. Tate 
v. Fratt, 112 Cal. 613, 44 P 1061. 

Presumptions: 

As to character of wall as party wall 

fate supra §§ 9-11. 


Payment by grantor see supra § 79. 
Reservation of easement see su- 
pra § 20 note 20 [c]. 

88. See Evidence §§ 13-24. 

[a] Burden is on plaintiff, in an ac- 
tion to enjoin the use of a party wall, 
to show that defendant was proceed- 
ing in violation of plaintiff's rights 
(Schoemaker v. Wallace, 154 Iowa 
236, 134 NW 740), or to show that 
the wall rests entirely upon plain- 
tiff's land (Miller v. Farmers’ Bank, 
ete., Co., 104 Ark. 99, 148 SW 518). 

[b] Burden is on defendant (1) in 
an action to recover contribution un- 
der an agreement between plaintiff's 
testator and defendant’s decedent to 
show that title was not in his de- 
cedent at the time of the use of the 
wall, it having been in decedent at 
the time of the making of the agree- 
ment. Prefontaine vy. McMicken, 8 
Wash. 694, 697, 36 P 1048 (“That the 
ownership of real estate once shown 
to be in a certain party will be pre- 
sumed to have continued until the 


where the parties were all in court 
and defendants in a position to have 
proved that they had parted with the 
ownership, if such had heen the fact, 
much more easily than could the 
plaintiff have shown the contrary’’). 
(2) In such an action, under an agree- 
ment providing that the cost of the 
wall should be fixed by an architect, 
the burden is on defendant to show 
any error or mistake in the archi- 


.tect’s appraisement prejudicial to de- 


fendant. Watkins v. Glas, 5 Cal. A. 
68, 89 P 840. 
89. See infra § 104. 
90. See infra § 105. 
91. Admissibility 
Evidence §§ 89-156. 
92. See generally Contracts §§ 
And see cases infra this 


generally see 


fal Actual notice of agreement.— 
In an action for half the cost of a 
party wall, by one of the owners 
against the other, who was a pur- 
chaser from one of the covenantors, 
it is not error to refuse to aliow the 
latter, over objection, to testify that 
he had no actual notice of the agree- 
ment which was contained in the re- 
corded deed. Horne v. Macon Tel. 
Pub. Co.,, 142) ‘Ga. 489, “88 Sm 204: 
AnnCas1916B 1212. 

[b] Admissibility of building con- 
tract or plans.—(1) In an action for 
contribution under a party wall agree- 
ment, the contract between the own- 
er building the wall and the contrac- 
tors, specifying the extent of the 
work to be done and showing that 
under its terms the contractors were 
to erect the wall in question, is ad- 
missible in evidence. Watkins v. 
Glas, 5 Cal. .A. 68, 89 P 840. (2) In 
an action by a city constructing a 
city hall for half the value of a2 

party wall thereof used by defend- 
ant in erecting a building, the plans 
for the city hall and for defendant’s 
building, prepared by the same archi- 
tect and showing that the city was 
to build the wall, are competent and 
material under defendant’s plea that 
it had been given the privilege of 
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. 


a statute, to recover for use of a party wall, where 
defendants admit that they erected a steel frame 
building, but deny having broken into the wall, the 
plans and specifications of defendants’ building, as 
well as oral testimony to the effect that they had 
actually broken into the wall, are admissible.®? 
an action for injuries caused by the exposure of a 
party wall due to the removal of a building, there is 
no error in admitting evidence of the condition of 
the wall and of plaintiff’s property five months after 
In an action in ejectment to recover 
possession of land occupied by a party wall con- 
structed by defendant without compliance with.mu- 
nicipal building regulations, it is proper to exclude 
evidence offered by defendant that plaintiff could 
have obtained a permit to erect a party wall, such 
right depending on regulations;°° nor is there error 
in excluding evidence of the value of the half of the 
wall on plaintiff’s land, offered by defendant under a 
statute allowing recovery for improvements erected 
in good faith on the land of another, under a title 


the removal.®+ 


believed to be good.?® 
Value of wall at time of use. 


using the wall without expense. Ida 
Grove v. Ida Grove Armory Co., 146 
Iowa 690, 125 NW 866. 

[e] Admissibility of deed.—(1) In 
an action arising out of a promise to 
pay for the construction of a party 
wall, a deed from the builder to the 
promisor is admissible, “not as evi- 
dence of an obligation . [of 
the promisor] but as explanatory of 
the relations of the parties and their 
respective properties, and as showing 
the inducements which led up to and 
influenced their actual agreement and 
intentions.” Daily v. Quinn, 208 Ala. 
398, 400, 94 S 523. (2) Where de- 
fendant introduces, as authority for 
inserting timber into plaintiff's wall, 
a deed from plaintiff's predecessor 
to defendant’s predecessor, granting 
the latter the right to build against 
or upon the wall, another deed, of- 
fered in evidence by plaintiff, where- 
by defendant’s predecessor reserved 
the right to build on the foundation of 
the wall, together with testimony to 
prove that the foundation projected 
beyond the wall, is admissible in re- 
buttal as bearing upon the construc- 
tion of the deed offered by defendant. 
Simonds vy. Shields, 72 Conn. 141, 44 
A 29. 

[d] Custom as to flues.—In an ac- 
tion to recover contribution under a 
contract that defendant, when he 
used a party wall, would pay half 
the price, where the objection is made 
that the wall was improperly built, 
in that it contained flues which en- 
ecroached two inches on defendant’s 
portion of the wall, it is proper to 
ask an architect whether it is cus- 
tomary to build flues in party walls. 
Hammann v.. Jordan, 129 N. Y. 61, 
29 NE 294. 

93. Pennsylvania Co., ete. v. Odd 
Fellows, 50 Pa. Super. 255. 

[a] Reason for rule.—‘‘The man- 
ner in which the new building had 
.been constructed, in so far as it had 
relation to this wall, was certainly 
a matter with regard to which it 
was proper that the jury, should have 
the fullest information, in order that 
they might intelligently determine 
the question of fact, whether the de- 
fendants had in erecting their build- 
ing broken into or used the party 
Oe Ls are . The defendants ad- 
mitted that the building had been 
erected in accordance with those 
plans and specifications. ne 
being conceded that the plans and 
specifications showed exactly what 
the defendants had done, it was en- 
tirely proper to admit the papers in 
evidence, aS showing how the defend- 
ants, in erecting their building, had 
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is admissible. 


[8§ 104-105 


party wall contract providing that defendant should 
pay to plaintiffs “one-half of the then value” of the 
part used by defendant of a party wall to be built by 
plaintiffs, evidence of the original cost of the wall is 
relevant on! the question of the value at the time of 
the use, a year or two after the construction.®* 
der a statute providing that an adjoining owner de- 
siring to use a party wall shall pay to its owner 
one half the value, in an action to recover one half 
the value, evidence of what it would have cost to 
build the wall at the time defendant’s use of it began 
is properly admitted, although not conclusive, to 
show the value of the wall at that time.°® 

Oral agreements. 
cial agreements with regard to party walls shall be 
in writing does not apply to oral agreements which 
are in effect the same as the obligation created by 
statute,’” and testimony as to such oral agreements 


Un- 


A statutory provision that spe- 


[§ 105] 3. Weight and Sufficiency. General rules? 
apply to the weight and sufficiency of evidence in 


cases involving party walls.* 


In an action on a 


dealt with the party wall.” Pennsyl- 
vania Co., etc. we Odd Fellows, 50 
Pa. Super. 255, 258. 

94. Thompson v. De Long, 267 Pa. 
212, 110 A 251, 9 ALR 1326. 

Robinson v. Hillman, 41 App. 
€D=.C. 9d 

Robinson v. Hillman, 36 App. 
(CDE s)he H0% 

97. Wyatt v. Moore, (Tex. Civ. A.) 
152 SW 1133. 

98. Hruska v. E. F. Rate Estate, 
193 Iowa 588, 187, NW 509. 

99. See Frauds, Statute of § id 

1. Hruska v. HE. F. Rate Estate, 
193 Iowa 588, 187 ; Wicker- 
sham v. Orr, 9 Iowa 253, 74 AmD 348. 

[a] Reason for rule.—‘The al- 
leged oral agreement is, in effect, 
identical with the obligation created 
by law. This evidence could not have 
been prejudicial to the defendant. It 
did not tend to establish a greater or 
different liability than na ata: 
by the statute.’ Hrusk ee: 
Rate Hstate, 193 Iowa 588, “590, "187 
NW 509. 

2. See Evidence §§ 1730-1806. 

3. See Ball v. Iroquois Memorial 
Emergency Hospital, 205 Ill. A. 547; 
and cases infra this note. 

[a] Evidence held sufficient: (1) 
To show, in a proceeding to adjudi- 
cate the ownership of a wall, that 
ownership was in one party, the oth- 
er being estopped by his conduct 
from claiming the wall, and the evi- 
dence indicating that the wall was 
on the land of the first party. Tisch- 
ler v. Dawson, 69 Fla. 272, 68 S 664. 
(2) To show, in an action for con- 
version of a party wall, that there 
was no effectual reservation, by the 
vendor of the lot on which half the 
wall stood, of part of the party wall. 
Dyson sv. Bux 192, Kanwilb4) vl398 P 
1159. (3) To show, in an action for 
damages to plaintiff's building by 
the alteration of defendant’s build- 
ing in violation of a party wall agree- 
ment, that such damages were caused 
by such alteration. Malina v. Oplat- 
ka, 223 Ill. A. 236 [rev on other 
grounds 304 Ill. 381, 136 NE 666]. 
(4) To show, in an action to enjoin 
the cutting of an arch through a 
party wall, so as to use a stairway in 
common, that the stairway, which 
was on the division line, was intend- 


ed to be used in common, and the 
archway intended as an entrance 
thereto. Schoemaker v. Wallace, 154 


Iowa 236, 134 NW 740. (5) To show 
that a wall was not a party wall. 
Piper v. Queeney, 282 Pa. 135, 127 A 
474; Home Bank v. Might Direc- 
tories, Ltd., 31 Ont. L. 340, 6 OntWN 
277, 30 DomLR 977. (6): To show 


that grantors of plaintiff and defend- 
ant established a wall as a party 
wall on the boundary line between 
their respective lots. Miller v. Farm- 
ers’ Bank, etc., Co., 104 Ark. 99, 148 
SW 513. (7) To support a finding of 
a debt for the cost of: a party wall 
erected under a promise to pay. Daily 
v., Quinn, 208 Ala. 398, 94 S 523. (8) 
To support a judgment for plaintiff 
in an action to recover for the use 
of a party wall, where the answer al- 
leged payment and violation of the 
contract providing for the erection of 
the wall, by the placing of the wall 
partly over the line.and on defend- 
ant’s lot. Topeka “Masonic Bldg. 
Assoc. v. Gordon, 88 Kan. 266, 128 P 
394. (9) To sustain a finding that 
plaintiff, a contractor, agreed to pay 
for a party wall on one of the build- 
ings to be erected by him, not ad- 
joining defendant’s building, but for 
the cost of which defendant was lia- 
ble. Gross Constr. Co. v. Hales, 37 
OkKl1. 131, 129 P 28. (10) In an action 
on an agreement between adjoining 
owners for half the cost of a party 
wall built by plaintiff as part of a 
building, the testimony of the archi- 
tect is sufficient “to establish prima 
facie the fact that its actual cost to 
plaintiff was equal to double the 
amount ‘for which the action was 
brought. Prefontaine v. McMicken, 
8 Wash. 694, 36 P 1048. 

[b] Evidence held insufficient: (1) 
To establish that a wall was a party 
wall by agreement, where the agree- 
ment was signed by plaintiffs’ pred- 
ecessors in title, but not by defend- 
ants’ predecessors. Mollenhauer v. 
Wolfe, 118 Mise. 390, 193 NYS 348 
[aff 207 App. Div. 869 mem, 201 NYS 
926 mem]. (2) To show negligence 
or unrepaired damage from the re- 
moval and reconstruction of a party 
wall. Arrick v. Fry, 8 App. (D. C.) 
125. (3) To show that a cornice 
erected on the top of a party wall by 
one owner of the wall projected over 
the property of the other owner. 
Vrooman v. Jackson, 6 Hun (N. Y.) 
326. (4) To show that a wall was 
a party wall. Popper v. Gans, 74 
Misc. 268, 131 NYS-609. (5) To show 
that defendants weke making any use 
of a new party wall which they could 
not have made of the old one prior 
to its removal. Stevenson v. Mellor, 
246 Pa. 596, 92 A 713; German Nat. 
Bank v. Mellor, 238 Pa. 415, -86 A 
467. (6) To show the value of a 
strip of land claimed to have been 
unduly encroached upon in building ' 
a party wall. Carpenter v. Kruide- 
nier, 193 Iowa 390, 187 NW 1. (7) 
To support a verdict granting an 


a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 106] F. Trial—1. Questions of Law and Fact.+ 
The construction of a party wall contract is a ques- 
tion of law for the court.5 In an action under a 
statute for compensation for the use of a wall, where 
the facts are undisputed, the question whether any 
use was made of the wall has been held to be one 
of law, with which the jury has nothing to do;® the 
same question has been held, in a case where the 
facts were in dispute, to be determinable only by the 
jury.’ In an action for half the value of a party 
wall erected partly on each of the adjoining lots, the 
question whether silence with a knowledge that the 
erection was being made with the expectation of 
payment implies a contract to contribute is for the 
jJury,® as is the question, in an action for damages to 
property caused by the fall of a party wall, whether 
the collapse of the wall was due to the negligence 
of defendant in wrecking his building and excavating 
soil adjacent to the party wall, and his failure to 
exercise reasonable care in replacing the foundation 
of the wall.® 

Faulty construction. The question whether a par- 
ty wall is built one half on each adjoining lot, re- 
gardless of minute inaccuracy of measurement, is 
for the jury;!° and where it is alleged by defendant 
that the party wall was not erected equally on his 
land and that of plaintiff, the question whether de- 
fendant has accepted and used the wall with full 
knowledge and thus precluded himself from claiming 
damages for the faulty construction is likewise for 
the jury.1 In an action on a party wall agreement, 
the question whether a slight encroachment by the 
flues is a substantial defect in the construction, and 
whether it prevents defendant from using the wall 
in the same way in which plaintiff might, is for the 
Ry. 

- [§ 107] 2. Instructions.1* In an action to re- 
eover for the use of a party wall, where defendant 


denies any use and the evidence in conflicting, a’ 


binding instruction for defendant cannot be given.'4 
In an action on a contract under which plaintiffs 
agreed to build a party wall and defendant agreed 
to pay them “one-half of the then value of that 
part of such portion of the wall as he shall use,” a 
charge directing the jury to find for plaintiffs for 
one half the cost of the wall with interest from the 
date of the beginning of the use constitutes reversi- 


‘ble error.t® 


Falling of wall. In an action for damages for 
injuries from the falling of a party wall, due to de- 
fendant’s alleged negligence, the omission from the 
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instruction given by the court of its own motion, and 
stating the elements necessary for recovery, of a 
statement that plaintiff cannot recover if he is guilty 
of contributory negligence is not error where an in- 
struction to that effect is also given, on behalf of 
defendant;'® and in such an action a charge to the 
effect that proof of actual negligence is essential to 
recovery and that defendant had a right to dig un- 
der the wall if he exercised reasonable care in so 
doing, is favorable to defendant and affords him no 
ground for complaint.1* 

Negligent use. In an action for damages for the 
negligent use of a party wall, an instruction is prop- 
erly refused, where it is equivalent to instructing 
the jury to find for defendant, and there is suffi- 
cient evidence to justify the submission of the ease 
to the jury;'® and where the injuries were caused 
by defendant’s cutting into plaintiff’s party wall, an 
instruction that defendant was liable for damages 
resulting from his use of the wall was held erro- 
neous, in ignoring the question as to whether there 
was a license to use the wall, as to which there was 
evidence, and in not distinguishing between damage 
necessarily resulting from the work permitted and 
damage resulting from carelessness in doing the 
work.1° 

[§ 108] 3. Verdict?° and Findings.2!. In an ac- 
tion on an agreement to pay half the cost of a party 
wall, it is not error for the court to fail to find 
whether the advantage gained by plaintiff in space is 
greater than the benefit derived by defendant from 
the wall.22. Where defendant is. constructing an 
upward extension of a party wall, with openings, 
but, in his answer in an action to enjoin the con- 
struction, offers to close the openings, a finding that 
the new wall is solid and has no openings will be 
sustained in the absence of specification of the par- 
ticulars wherein the finding is not justified by the 
evidence.?? Where, in a suit to quiet title to a wall 
as a party wall, the court makes a special finding 
that, according to a survey, the wall is a few inches 
from the dividing line between the adjoinine prem- 
ises, and in another finding points out the difficulty 
of a correct survey, the survey is not discredited, and 
the court cannot consider the wall to be on a line 
recognized as the dividing line.?# 

On failure of proof of material elements of Slain 
tiff’s cause of action a finding for defendant is war- 
ranted.”° 

[§ 109] G. Judgment or Decree. In actions in- 
volving party walls, the general rules relating to 


injunction against cutting windows in 

a second story wall, which was un- 

affected by an easement in the lower 

portion of the wall. Levinson v. 

Goode, 164 Ga. 361, 138 SE 583. (8) 

To warrant a finding of assertion of 

hostile claim of adverse title or right 

in party wall so:as to create rights 
by adverse possession or prescrip- 
tion. Cino Theatre Co. v. B/G Sand- 

wich Shops, 24 F. (2d) 31. 
4. Generally see Trial [38 Cyc 

1238]. 

Questions of law and fact: 

Generally see Trial [38 Cyc 1511]. 

In action on contract generally see 
Contracts §§ 987-1018. ; 
5. See Douthitt v. State Nat. Bank, 

42 Okl. 676, 142 P 1009. 

6. Moye v. Morrison, 81 Pa. Super. 


251, 


7. Pennsylvania Co., etc. v. Odd 
Fellows, 50 Pa. Super. 255. 

8. Day v. Caton, 119 Mass. 513, 20 
AmR 347. 

9. Wright v. Goldheim, 184 Iowa 
1041, 169 NW 3843. 


10. Reading v. Barnard, 1 M. & 
M. 71, 22 ECL 475. 

11. Gilbert v. Miller, 82 Iowa 728, 
47 NW 1016. 

12. Hammann v. Jordan, 129 N. Y. 
61, 29 NE 294 [rev 59 N. Y. Super. 
91, 18 NYS 228]. 

13. Instructions: 

Generally see Trial [38 Cyc .1594]. 
In action on contract generally see 

Contracts §§ 1019-1031. 

14. Lutz v. Pennsylvania Laundry 
8 55 Pa. Super. 598. 

5. Wyatt v. Moore, (Tex. ‘Civ. A.) 
152 SW 1133 

16. Beidler Vv. ene 209 Til. 302, 
70 NE 763, 101 AmSR 246 

17s Wright v. Gotdneim, 184 Iowa 
1041, 169 NW oes : 

Siren ocaaad v. 


19. Waller v. Lasher, 


Sillers, 30 App. (D. 
Ba) SLD RAG 
20. Verdict generally see Trial [38 


Cyc 1868]. 
21. Findings generally see Trial 


[33, Cyer1953])., 

22. Nalle v. Paggi, (Tex.) 9 SW 
206, 1 LRA 33. 

23. Tate v. Fratt, 112 Cal. 613, 44 


24. Kiefer v. Dickson, 41 Ind. A. 
543. 84 NE 523. 

25. Paul v. Cook, 4 Nebr. (Unoff.) 
467, 94 NW 997. See generally Plead- 
ing [31 Cyc 674]. 

[a] Rule apnlied.—In an action by 
the party building a party wall un- 
der an agreement, against his gran- 
tees of the lot and building for al- 
leged injuries to the wall by con- 
structing windows’ therein, where 
there is no evidence as to how much 
these have impaired the usefulness 
of the wall, or that the other party 
to the contract is desirous of using 
the wall, or is prevented from so do- 
ing by the existence of the windows, 
and there is no showing of other 
damage, there is such a failure of 
proof as will warrant a finding for 
defendants. Paul v. Cook, 4 Nebx. 
(Unoff.) 467, 94 NW 997. 


13872 [47°C.J.] 
judgments?® and decrees?? are applicable. 

[§ 110] H. Damages.?® One who has negligently 
used a party wall is liable not only for damages ac- 
ceruing from the time of the first use by him and 
the date when he relieved the wall of the burden of 
his building,?® but for damages directly or proxi- 
mately resulting from the injuries inflicted.*° The 
measure of damages in an action for damages to 
plaintiff’s building by alterations made on defend- 
ant’s building in violation of the party wall agree- 
ment has been held to be the difference in value be- 
tween the property before and after the making of 
the improvements which caused the injury;*? but 
the rule has also been stated that plaintiff is entitled 
to such damages as would be sufficient to reinstate 
the wall and his house in as good condition as they 
were in prior to the injuries;*? and it has been 
held that in an action for damages caused by im- 
proper interference with, and the partial demolition 
of, a party wall, plaintiff is entitled to compensation 
for special damage, such as to repay him for the 


*PARUM CAVET NATURA.? 


PARUM DIFFERUNT QUA RE CONCOR-<): 


DANT.? 

PARUM EST LATAM ESSE SENTENTIAM 
NISI MANDETUR EXECUTIONLI.?® 

PARUM PROFICIT SCIRE QUID FIERI 
DEBET, SI NON COGNOSCAS QUOMODO SIT 
FACTURUM.* 

PAR VALUE.® 

PASAJH. In Spanish law, toll or passage fee.® 

26. See generally Judgments 33 C. 


J. p 1042; and cases infra this note. 
[a] Injunction compelling closing | N. 


ligation. 
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ises shall be sold to satisfy the ob- 
Oppenheimer, 
Y. 312, 31 NE 1097, 17 LRA 409. 


Mott v. 


[§§ 109-110 


injury sustained.?* The terms of a parol agreement 
providing for the use of a wall as a party wall, al- 
though it is unenforceable under the statute of 
frauds, may nevertheless be shown as evidence of the 
amount of damages to be recovered on the theory of 
use and occupation.*+ Where, under a contract to 
build a party wall half on each of two adjoining lots, 
the party building narrows the second and third 
stories of the wall on his side, but keeps the wall per- 
pendicular on the side of the other owner, the damage 
for the breach of the agreement is the value of the 
space of which the latter owner has been deprived 
by such construction.*® 

Loss of profits. In an action for injuries to plain- 
tiff’s building caused by the tearing down of a por- 
tion of a party wall by defendant; or by the partial 
falling of a party wali due to thesnegligent manner 
in which defendant improved his house, loss of prof- 
its, due to the interruption of plaintiff’s business by 
the trespass is properly allowed as an item of dam- 
ages.°° 


PASQUIN. In Spanish law, seditious or libelous 
posters.? 

PASS. [§ 1] A. Asa Noun. An opening, road, 
or track available for passing; a way by which or a 
place at which to get through or over; a passage- 
way; aroute.® Also, permission to pass; a license 
to go or come;® and, specifically, a ticket issued by 
a railroad or other transportation company, author- 
izing a designated person to travel free on its lines, 
between certain points or fora limited time.?°® 
referred for settlement a dispute be- 


tween adjoining owners as to the 
raising of a wall have no power to 
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of windows despite verdict.—Where 
the jury, in an action to compel the 
closing of windows in a party wall 
built by defendant, and for damages, 
gave a verdict for defendant, it was 
held that the court erred in order- 
ing, despite the verdict, judgment for 
the mandatory injunction asked for 
by plaintiff without any determina- 
tion of the issue as to the alleged im- 
plied consent of plaintiff to the con- 
struction of the wall with openings 
for windows until he should pay one 
half the cost of the wall and use it 
as a party wall. Stein v. Berrisford, 
108 Minn. 177, 121 NW 879. 

27. See generally Equity §§ 820- 
968; and cases infra this note. 

[a] Damage from clogged gutter. 
—Where, in an action to enjoin the 
closing of a chimney in a party wall, 
defendant counterclaims for damage 
to the wall by reagon of plaintiff's 
negligence in erecting and maintain- 
ing a roof on his building which casts 
water on the party wall, although the 
record is insufficient to sustain the 
counterclaim, the decree should re- 
quire plaintiff to keep in repair the 
gutter formed by the roof and the 
wall, and clear of ice, snow, and other 
materials likely to cause water to 
soak into or through the wall. Pier 
vA Salot, 134 Iowals57, 11t INW 9389, 
107 NW 420. 

[b] Enforcement of lien on land 
where injunction improper.—In an 
action to restrain defendant from 
using a party wall except on pay- 
ment of half its cost, and for such 
other relief as might seem just, 
where it appears that relief by way 
of injunction is not proper, but that 
plaintiff is entitled to the amount and 
that defendant’s premises are charged 
with the obligation, it is proper to 
decree that, unless payment is made 
within a fixed time, defendant’s prem- 


But see Ball 


[c] Injunction against openings 
as deprivation of property.—A decree 
enjoining defendant from maintain- 
ing openings in a party wall as re- 
constructed by him, and from inter- 
fering with complainant in closing 
them, is not objectionable as wrong- 
fully depriving defendant of the pos- 
session of his property. Springer v. 
Darlington, 207 Ill. 238, 69 NE 946. 

{[d] Manner of rebuilding.—A de- 
cree upholding, the right of an ad- 
joining owner to tear down and re- 
build a party wall should only re- 
quire that the work be done with 
proper skill and due care to avoid 
injury to the other adjoining owner, 
but should not prescribe the specifica- 
tions for the work, or the precautions 
to be taken. Lexington Lodge vy. Beal, 
94 Miss. 521, 49 S 833. 


4 Bury Generally see Damages 17 C. 
p 

29. Chee Vv. ‘Sillers, 30 App. (D. 
OS) HOH 


0. Cooper v. Sillers, supra. 

31. Malina v. Oplatka, 223 Ill. A. 
236 [rev on other grounds 304 Ill. 
381, 136 NE 666]. 

32. Brown v. Werner, 40 Md. 15. 

83. Swisher v. Sipps, 19 Pa. Super. 
43. 

e4. Walker v. Shackelford, 49 Ark. 
503, 5 SW 887, 4 AmSR 61. 

85. Gross v. Wright, 31.B. C. 270, 
67 DomLR 163, [1922] 2 WestWkly 
1028 [app allowed on other grounds 
[1923] Can. S.C. 214, [1923] 2 DomiR 
171. [1923] 1 WestWkly 882]. 

S6. Brown v. Werner, 40 Md. 15; 
Schile v. Brokhahus, 80 N. Y. 614. 
v. Iroquois Memorial 
Emergency Hospital, 205 Ill. A. 547; 
Adams v. Marylebone, [1907] 2 K. B. 
822 (holding that, under the London 
Building Act, 1894 [57 & 58 Vict. ¢ 
eexiii]J, surveyors to whom has been 


award compensation for loss of trade 
caused to the adjoining owner by the 
work done). 

1, A maxim meaning ‘Nature 
takes little heed.” Black L. D. 

[a] Applied in Vandenheuvel v. 
United Ins. Co., 2 Johns. Cas. (N. Y.)- 
127, 166. 

2. A maxim meaning “Things dif- 
fer but little which agree in sub- 
stance.” Burrill L. D. 

3. A maxim meaning “It is little 
[or to little purpose] that judgment 
be given unless it be committed to 


execution,’ Black L. D. [cit Coke 
Telit: 289]. 
4. A maxim meaning “It profits 


little to know what ought to be 
done, if you do not know how it is 
to be done.” Black L. D. 

5. See Par 46°C: Jp. Liye, 

6. Escriche Diccionario. See also 
Carriers §§ 1107-1134; Shipping [36 
Cyeas29ii. 


7. Escriche Diccionario; and Sup- 


lemento. See Insurrection and Sedi- 
ou §§ a 24; Libel and Slander 37 
Acie Poy ybe 


& Webster New Int. D. See Gib- 
son v. Sterrett, (Tex. Civ. A.) 144 SW 
LUO aL Lots 

9. Black L. D. 

[a} May include a piece of cloth. 
—This word, as used in a statute 
making it an offense to use a Brit- 
ish pass or protection, will include 
a piece of cloth... It is as. much a 
pass as if a ring tor a watch seal or 
any other symbol had been given, up- 
on the exhibition of which the party 
would be permitted to go unmolested. 
U. S. v. Briggs, 24 F. Cas. No. 14,646, 
2 Gall. 363. 

10: ~ Black | E., sD. 

Carriers ‘§§ 1148-1150. 

Per abe s pass” defined see 19 C. J. 

p : 


See generally 


*By JUAN D. MIRANDA (Parum Cavet Natura—Patent Right inclusive except the Spanish words and phrases). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§ 2] B. As a Verb. A 


shades of meaning.?? 


by away.*4 


title or interest in another.1* 


power to sanction or reject; 
sanetion; to be enacted.?§ 


PASSABLE. Capable of being traveled, or the 


like.?9 


PASSAGE. A term of very wide meaning.?° 
Thus it has been defined as meaning a way, a road, 
path, route, channel, an entrance or exit;*? 
travel by sea; a voyage over water; the carriage of 
money paid for such car- 


passengers by water; 


1l. Passing: 

Counterfeit money see Counterfeiting 

27 et seq. 

Forged instrument see Forgery § 51 
et seq. 

Passing off or attempting to pass off 
the goods or business of one person 
as those of another see Trade- 
Marks, Trade-Names, and Unfair 
Competition [88 Cyc 756]. 

12. Western Union Tel. Co. v. Ri- 
viere, (Tex. Civ. A.) 174 SW 650, 652. 

13. Webster New Int. D. See 
Com. v. Huon eos) etc., SS. Co., 
Ltd., 24 Austr. C. L. 385, 390. 

[a] “In passing veal street inter- 
section.”—Rooney v. Yellow Cab, etc., 
Co., (Mo. A.) 269 SW 669, 672. 

[b] “Pass and repass.”—Miles v. 
Douglas, 34 Conn. 393, 394. 

fc] “Passing and re-passing..”— 
Gillespie v. Weinberg, 148 N. Y. 238, 
239, 42 NE 676. 

{d] “Passing through a county.”— 
Grey v. Greenville, etc., R. Co., 59 N. 
J. Kd, 372, 380, 46 A 6388. 

[e] “Passing through the town.” 
—State v. Collins, 6 Oh. 126, 142. 

[f] “Pass without interference.”— 
Darnell v. Ransdall, (Mo. A.) 277 SW 
Bii2,20 13, 

ce] “The road passes through.”— 
North Missouri R. Co. v. Winkler, 29 
Mo. 318, 320. 

14. Century D. [quot Western 
Union Tel. Co. v. Riviere, (Tex. Civ. 
A.) 174 SW 650, 652 (‘‘may pass away 
at any moment’)]. 

15. See cases infra this note. 

[a] As meaning “devise.”—Young 
v. Boardman, 97 Mo. 181, 185, 10 SW 
48; ,Gant v. Henly, 64 Mo. 162, 164. 

[b] “Passed, by will.”,—Kennedy 
v. McDougal, 157 Cal. 517, 108 P 280, 
282, 29 LRANS 428; Baxter v. Treas- 


urer, etc., Gen., 209 Mass. 459, 95 
NE 854, 856; In re Joyslin, 76 Vt. 88, 
92, 56 A 281; Miller v. Wilbur, 76 Vt. 


ie, DO 2A 280,281. 

16. See cases infra this note. 

[a] “The plain or ordinary and 
here sense of the word ‘pass,’ as 

lied to coin or bank notes, is to 
ae iver in exchange for something 
else, and is equally expressed by the 
words ‘sell,’ ‘exchange’ or ‘deliver.’ ” 
State v. Watson, .65 Mo. 115, 119 
[quot State v. Standifer, 209 Mo. 264, 
273, 108 SW 17; State v. Harroun, 199 
Mo. 519, 526, 98 SW 467]. 

[b] “Phe phrase ‘passing of pa- 
pers’ evidently means the execution 
and delivery of formal conveyances, 
securing to each the title contracted 
for, that is to say, a title such as 
the records would disclose, showing 
the property free from all other liens, 
except those mentioned and agreed 


word with several 
Thus it has been defined as 
meaning to go by, beyond, over, through, or the like; 
to proceed past or from one side to the other of; to 
traverse;!® also, to move beyond the reach of obser- 
vation, purpose, or action; to vanish; 
henee to depart from life; to die; usually followed 
In another sense it may be employed as 
meaning to convey or transfer, as by will,t® deed, or 
other instrument of conveyanee,'® so as to vest the 
And in still another 
sense the term may be employed as meaning to ad- 
vance through all the steps necessary to validity or 
effectiveness; to be carried through a body that has 
to receive legislative 
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riage.” 
ing enactment; 


to disappear ; 


necessity pass.7§ 


kine’s 


[47 C.J.] 1378 


Again the term may be employed as mean- 
the act of carrying a bill or resolu- 
tion through a legislative or deliberative body in 
accordance with the prescribed forms and requisites ; 
the emergence of the bill in the form of a law, or 
the motion in the form of a resolution.” 
- PASSAGE HOME.?+ 

PASSAGE MONEY.?5 

PASSAGE TICKET.?° 

PASSAGEWAY. A way or highway;?7 also, that 
portion of a theater through which persons going 
to or from their seats are accustomed to, or must of 


PASSAGIO. An ancient writ addressed to the 
keepers of the ports to permit a man who had the 
leave to pass over sea.?® 


PASS BOOK.®° 


A book in which a panies or bank- 


er enters the deposits made by a customer, and which 


also, 


upon.” Linthicum v. Thomas, 59 Md. 
574, 577. See Rég. v. Ion, 2 Den. C. 
es 475, 489, 14 BngL&bq 556. 

[ce] “Passes a good record title.” 
—FKt. Pitt Stamping, etc., Co. v. 
American Natural Gas Co., 269 Pa. 
162, 112 A 35, 36. 

17. Webster New Int. D. 

{a] “Pass” and “accept” equiva- 
lent.—Kreshover v. Berger, 135 App. 
Div. 27, 119 NYS 737; 738. 

[bob] “ransfer” and “pass” used 
interchangeably.—Dixon v. Russell, 
TS INOS. en 2968 M3 ALS, 53: 

[¢c] “Passing of property” and 
“transfer”  distinguished.—Carr v. 
erates 84.N. J. L. 667, 87 A 182, 

9 

{d] “fhe words ‘pass or tender’ 
are synonymous with the words ‘utter 
and publish.’ ” Smith v. State, 13 
Ga. A. 663, 667, 79 SE 764. 

18. Webster New. Int. D. See 
Baker v. Combs, 194 Ky. 260, 239 SW 
56, 59; Burns v. Sewell, 48 Minn. 
425, 430, 51 NW 224; Hinzeman v. 
ge, 58 Mont. 869, 193 Paseo; 
396; Kepner v. Com., 40 Pa. 124, 129; 
Lillard v. Firestone County, 23 Tex. 
Cive VAS 3685, 366, 57U SW 338. 

[a] “A legislative act is passed 
only when it has gone through all 
the forms required by the process 
of legislation to make it complete.” 
Peon vs Colin, 5279" TH. -4045 406) 27 
NE 85. See Municipal Corporations 
§§ 111-825; Statutes [386 Cyc 952]. 

[b] “Pass upon.’’-—Kennebec Hous- 
iS a v. Barton, 122 Me. 374, 120 A 
[c] “Passed upon.’—Fitzsimons v. 
De enone 86 Vt, 229, 84 A 811, 

19. Webster Int. D. 

[a] “Passable highway.’—Vanat- 
ta v. Waterhouse, 33 Ind. A. 516, 71 
NE 159, 160. 

See Fehrenbach v. Pennsylvania R. 
Co., (N. J.) 144 A 792, 793 (passages 
across a railroad right of way as in- 
cluding ‘“approaches’’). 


20. Oakley v. ee Tydvil 
GORD most we) Lun eee 62. 

21... Oxford > D: [quot Oakley v. 
Merthyr Tydvil Corp., supra]. 


[a] “By the beens ‘passage of 
the mails’ are meant the transmis- 
sion of mail matter from the time 
the same is deposited in a place des- 
ignated by law or the rules of the 
post-office department up to the time 
the same is delivered to those to 
whom it is addressed.” U. S. v. 
Claypool, 14 Fed. 127, 129. 

22. Black L. D. 

[a] “Passage-money” is the 
charge made*for the conveyance of 
a passenger in a ship or other ves- 
sel. Century D. See generally Ship- 


is retain.d by the latter.?4 
a merchant enters the items of sales on credit to a 
customer. and which the latter carries or keeps with 
him;*? a book of the buyer or usually debtor party, 
in which he allows the other party to enter their 


Witte v. Vincenot, 


Also, a book in which 


ping [36 Cyc 329]. 

{b] “Passage ticket” is a mere 
token or voucher furnished by the 
carrier to the passenger upon the 
payment by him of fare. Thompson 
Negl. [quot McCollum vy. Southern 
Pac. Co., 31 Utah 494, 499, 88 P 663]. 
See generally Carriers §§ 1107-1134; 
Shipping [36 Cyc 329]. 

Duration of insurance risk while 
vessel is “on passage’? see Marine 
Insurance § 140. 
pri ane home see Seamen [35 Cyc 


Passage of: 

Municipal ordinance, resolution, or 
by-law see Municipal Corporations 
§§ 920-925. 

Statute see Statutes [36 Cyc 952, 963, 
1124, 1196]. 

24. See Seamen [35 Cye 1205]. 

25. See Passage ante this page 
note 22 [a]. 

26. See Passage ante this pag 
note 22 [b]. 

27. Chandler v. Goodridge, 23 Me. 
78, 82. See generally Basements §§ 
94, 203-205; Highways § 1; Munic- 
ipal Corporations §§ 3597- 3999; Pri- 
vate Roads [32 Cyc 363]. 

‘[a] The terms “street, lane or pas- 
sage way” include any way which 
was actually open and used for the 
ordinary purposes of an open way. 
Com. v. Thompson, 12 Metc. (Mass.) 
231, 232. 

23. Sturgis v. Grau, 39 Misc. 330, 
332, 79 NYS 843 [quot Sturgis v. Hay- 
man, 84 NYS 126, 127]. See Waldo v. 
Seelig, 70 Misc. 254, 126 NYS 798, 800. 

295) Black wh: 

30. Pass book: 

As account stated see Accounts and 
Accounting § 254 et seq. 

peace. of as gift see Gifts §§ 63- 

Effect of entry 

Banking § 320. 

Of savings banks see Banks and 
Banking §§ 899-902. 

31. Black L. D. See Wade v. Ed- 
wards, 23 Ga. A. 677, 681, 99 SH 160; 
Smith’ v. Brooklyn Sav. Bank, 101 
N. Y. 58, 60, 4 NE 123, 54 AmR 653; 
Augsbury v. Shurtliff, 114 App. Div. 
626, 632, 99 NYS 989. 

fa]. “The pass book of the bank 
here is an account kept between the 
bank and the depositor—an account 
acknowledged and certified from time 
to time, showing the business trans- 
actions of the parties with each 
other at those periods, and carrying 
upon its face a fluctuating balance.” 
43 Cal.-325, 330. 
At wear book” defined see 6 Cap 

32. Black L. D. 


in see Banks and 
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mutual transactions.*? 

PASSENGER. [§ 1] A. As a Noun.** A pass- 
er-through or passer-by; one who travels by some 
established conveyance;*> a person conveyed on a 
journey;*° a traveler,?’ especially by some estab- 
lished conveyance;?8 a wayfarer;°® one who is 
making a passage;*° one who passes.‘ 

Passenger’s ticket.42 The acknowledgment of the 
receipt of the passenger’s fare, and the obligation to 
earry him for the purposes and upon the terms 
specified.** 

[§ 2] B. As an Adjective. “Passenger” may be 
used as an adjective,** as in the phrases “passenger 
ear,”*> “passenger coaches,”*® “passenger eleva- 
tor,”*7 “passenger motor vehicles,’** and a “pas- 
senger or freight agent.”*® 

Passenger boat.®° A sailing boat, river steam- 
boat, rowboat, wherry, or other like craft, used for 
carrying passengers.°+ 

Passenger station.°? A term which may have dif- 
ferent meanings in different statutes or in different 
connections.°* It may not mean less than a stopping 
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place at which passenger tickets are ordinarily 
sold.54 A passenger station does not cease to be such 
because the passenger train only stops on flag.°? 

Passenger train.®* A term with a well defined 
meaning ;°" 
generally, people traveling from place to place, upon 
the terms and in the manner ordinarily applicable 
to such passengers;®* in ordinary parlance, one 
which carries passengers, their baggage, mail, and 
express only.®® While accommodation freight trains 
are not passenger trains in the ordinary sense of 
the term,®°® and the carrying of passengers in a ¢a- 
boose attached to a freight train does not change 
the freight train into a passenger train,®? the term 
“passenger train” need not be applied only to a train 
devoted exclusively to the transpertation of passen- 
gers.°2 A train is still a passenger train if it has 
all the facilities and conveniences for passengers 
which the law requires, even though the carrier may 
transport at the same time and on the same train 
shipments of freight.®? 

PASSENGER BOAT.°4 


a train advertised to take passengers — 


83. Ruch v. Friche, 28 Pa. 241, ,note 12 [d]. 
245. 46. Pennsylvania R. Co. v. Public 
34. See also Carriers §§ 1037— | Serv. Commn., 67, Pa. Super. 569, 
1062; Motor Vehicles § 803; Shipping | 574. wt “ 


[36 Cyc 320]. 

“Actually riding as a passenger” 
see Actually 1 C. J. p 1187 text and 
note 8. 

“Foot passenger’ defined see 26 C. 
hop 194. 

35. Webster D. [quot Hogans v. 
Columbus, 14 OhNPNS 383, 37]. 

[a] “rain carrying passengers.” 
—Pennsylvania R. Co. v. Public 
Serv. Commn., 67 Pa. Super. 569, 
ioe 

36. Webster D. [quot Pennsylva- 
nia R. Co. v. Price, 96 Pa. 256, 267, 
2 Ky 183): 

fa] “Passenger from a foreign 
port.”—Gonzales v. Williams, 192 U. 
S. 1, 16,24 SCt 177, 48 L. ed.- 317. 

{[b] “Passenger paying one single 
fare.”—McLaughlin v. New York City 
R. Co., 106 App. Div. 1, 9, 94 NYS 
653; Carpenter v. New York City R. 
Co., 98 NYS 600, 602. 

37. Worcester D. [quot Pennsyl- 
vania R. Co. v. Price, 96 Pa. 256, 267, 
2 KyL 1838]. 

88. Webster D. [quot Pennsylva- 
nia R. Co. v. Price, supra]. 

See Puckett v. Phailthorpe, (lowa) 
223 NW 254 (used with respect to 
an automobile, as necessarily im- 
plying a driving, a journey, and a 
riding). 

39. Worcester D. [quot Pennsyl- 
vania R. Co. v. Price, supra]. 

40. Webster D. [quot Hogans v. 
Columbus, 14 OhNPNS 33, 37; Penn- 
sylvania R. Co. v. Price, 96 Pa. 256, 
267, c2 Kyi 183)]. 

41. Worcester D. [quot Pennsyl- 
vania R, Co. v. Price, supra]. 


42. As contract or property see 
came § 1117; Shipping [36 Cyc 329 
et se 


ollie 

“Ticket” defined see [36 Cyc 302]. 

43. Richmond, ete., R. Co. v. Ash- 
by, 79 Va. 1380, 123, 52 AmR 620. 

44. State v. Missouri Pac. R. Co., 
219° Meo. £56; LET SW LL73, 01763 -and 
cases infra this section. 

45. See cases infra this note. 

[a] “Passenger car” referring to 
motor vehicle.—Fisher Bros. Co. v. 
Brown, 111 Oh. St. 602, 146 NE 100, 
101. 

[b] “Passenger car” of railroad.— 
Travelers’ Ins. Co. v. Austin, 116 Ga. 
264, 42 SE 522, 524, 94 AmSR 125, 59 
LRA 107. 

[ce] “Passenger car... provided 
for the exclusive use of passengers.” 
—Zantow v. Old Line Acc. Ins. Co., 
104 Nebr. 655, 656, 178 NW 507. 

“Passenger car’ as embraced with- 
in term “car” see Car 9 C. J. p 1283 


“Coach” defined see 11 C. J. p 9338. 

47. Wilmarth v. Pacific Mut. L. 
Ins. Co.) L638) Calvip36,. 143 uP -73805 782, 
AnnCas1915B 1120; Losie v. Royal 
Indemn. Co., 188 App. Div. 744, 171 
NYS 174, 178. 

48. Lowery v. Red Cab Co., (Tex. 
Civ. A.) 262 SW 147. 

“Motor vehicle” defined see Motor 
Vehicles § 1. 

49. Louisville, etc., R. Co. v. Chest- 
NW, ao eiyse 43 2 SW sol, noes 1a 
KyL 1846. 

“Boat” defined see 8 C. J. p 


[1898] 2 Q. 
See generally Shipping 


51. Kennaird v. Cory, 
B. 578, 584. 
[386 Cye 320]. 

52. Regulations as to accommoda- 
tions and facilities at railroad sta- 
tions see Railroads [33 Cyc 654]. 

53. Baldwin v. Grand Trunk R. 
Co., 64 N. H. 596, 15 A 411, 412. 

[a] “Central union passenger sta- 
Bonet re Ottawa, 52 Ont. L. 408, 

54. Baldwin v. Grand Trunk R. 
Co., 64 N. H.596,.15 A 411, 412, 

55. Adams v. Yazoo; ete., R. Co., 
115 Miss. 865, 76 S 733, 735. 

“Station” defined see [36 Cyc 925]. 

56. Regulations of train service 
see Railroads [33 Cyc 657]. 

“Train” defined see [38 Cyc 934]. 

ST couthienn ARs Com weCom,mbag 
Ky. 87, 110 SW 3872, 3738, 38 KyL 430. 

58. Burnett v. Great North of 
Scotland R. Co., 10 App. Cas. 147, 162 
[quot Nadler vy. Illinois Commercial 
Men’s Assoc., 188 Ill. A. 459, 461]. 

59. Arizona Hastern’ R:. Co. ‘v. 
State, 29 Ariz. 446, 242 P 870, 871. 

[a] “A passenger train consists of 
its passenger, baggage, express, and 
mail cars.” Railroads Commission- 
er v. Wabash R. Co., 123 Mich. 669, 
671, 82 NW 526. 

[b] “Regular passenger train.”— 
(1) “The train in question was equip- 
ped and operated in the same man- 
ner as any other passenger train on 
the road. It carried passengers and 
baggage as did other trains. It run 
upon the official time table of the 
company as other trains did. Indeed, 
the only difference between this and 
the other passenger trains on the 
road was, that the other two stopped 
at all the stations while this did 
not. On account of this difference, 
can the train, within the meaning of 
the statute, be regarded other than 
a regular passenger’ train? We 
think not. The language of the act 
would not, perhaps, include a wild 


train, a freight train, an_excursion 
train or a special train; but where 
a train was engaged in carrying pas- 
sengers, running regularly every day 
upon an advertised time card of the 
company, equipped as all other pas- 
senger trains are, we are _ satisfied 
such a train was designed by the 
legislature to fall within the terms 
of the act, ‘all regular passenger 
trains.’ Had the legislature intended 
to except a fast train or a through 
train from the operation of the law, 
it would have been an easy matter 
to have framed the law in such a way 
that no doubt could have existed in 
regard to the intention, and if such 
had been intended, kanguage of a dif- 
ferent character would no doubt have 
been used.” Chicago, ete, R. Co. v. 
Peo., 105 Ill. 657, 659 [quot Cleveland, 
etc, R._Co.. vi. Peo: #5: T3595 -364 
51 NE 842, and cit Peo. v. Louisville, 
ete., UR. Co., 120° Tl >48," 10 Nin) 6546 
666]. (2) A train designated as a 
“fast mail train,’ and used main- 
ly for carrying mail, but which also 
has coaches for the use of passen- 
gers, which runs daily on schedule 
time, and is advertised by time-tables 
and travelers’ guides as a passenger 
train, is a “regular passenger train.” 
Illinois Cent. R. Co. v. Peo., 143° Ill: 
434, 33 NE 178, 176,.19 LRA 119. 

[c] “The difference in the signifi- 
cance of the terms ‘passenger train” 
and ‘regular passenger train’ is this, 
the term ‘passenger train’ includes 
all passenger trains, regular and 
irregular, not only trains that move 
every day on schedule time, but ex- 
cursion trains, special trains, extra 
trains, etc., whereas the term ‘reg- 
ular passenger train’ means a pas- 
senger train on the regular schedule 
list.” State v. Missouri Pac. R. Co., 
219 Mo. 156, 167, 117 SW 1173; 

{d] Held a “passenger train.’??— 
Adams Vv.) Yazoo, etesa RY Commiaes 
Miss. 865, 76 S 733, 734. 

60. Chicago, ete. R. Co. v. State 
ae ns 152 Wis. 654, 140 NW 296, 


“Freight train” defined see Freight 
27 C. J. p 905 text and notes 54-56. 
61. Southern R. Co. v. Com., 129 
Ky. 87, 110 SW 372, 373, 33 KyL 430. 
To like effect Kgtnsas City, ete.,. R. 


a Vv. Eluft, 116) Arky 461 Sve msiws 
62. Power v. Gainesville, ete, R. 


Conve Gav AS 732 86R Sm vod. 

63. Power v. Gainesville, ete., R. 
Co., supra. To like effect Nadler. vy. 
Illinois Commercial Men’s Assoc., 188 
Ill. A. 459; Chicago Great Western 
R. Co. v. St. Paul Union Depot Co., 
68 Minn. 220, 222, 71 NW 23. 

64. See Passenger § 2, 


eee eee 
Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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PASSENGER CAR.°* 
PASSENGER DEPOT.®* 
PASSENGER SHIP.°* 
PASSENGER STATION.®® 
PASSENGER’S TICKEY.®° 
PASSENGER TRAIN.*° 
PASSION."+ 


Any of the emotions of the mind 
known as anger, rage, sudden resentment, or terror, 
rendering the mind ineapable of cool reflection ;‘? 
the state of any particular faculty, which, under such 
conditions, becomes extremely sensitive or uncon- 
trollably excited;** the state of the mind. when it 
is powerfully acted upon and influenced by some- 


PASSENGER CAR—PASTOR 
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mission from a neutral state’to proceed on the voyage 
proposed, and usually contains his name and resi- 
dence, and the name, description, and destination of 
the ship, with such other matters as the practice of 
the place requires.*+ 


PASS WAY.*? 
PAST. Of or pertaining to a former time or 


state.8? 


PASTE.*® 


quality.*? 


thing external to itself.74 While the word “passion” PASTERS.§® 


usually refers to a state of the mind brought about 
it, properly speaking, 
condition of the mind when it has lost its self-con- 
trol, and becomes the passive instrument of the ac- 


by anger,’® 


tuating cause or feeling.”® 


PASSIVE. Not active, but acted upon.7* 


PASSIVE TRUST.7® 
PASSPORT.*® 


A formal document issued to a 
citizen of the state, certifying his citizenship, au- 
thorizing him to leave the state of which he is a sub- 
ject, and requesting protection for him abroad.*° 


expresses that 
fluids.®° 


PAST AND CLEAR.** 
PAST CONSIDERATION.§®® 


PASTEBOARD. A paper of a coarse and inferior 
PASTEURIZATION. A process devised by Pas- 
teur for preventing or checking fermentation in 


PASTILLE. An aromatic or medicated drop or 


lozenge of sugar confectionery.®° 


PASTOR.°? 


parish. 


Issued to a master of a ship, a passport is a per- 


65. See Passenger § 2 note 45. 
66. See Depot § 2 text and note 


67. See Shipping [36 Cyc 320]. 
68. See Passenger § 2. 

69. See Passenger § 2. 

70. See Passenger § 2. 

71. Cross references: 

Eminent Domain § 433 (setting aside 
award influenced by passion). 

Homicide § 100 (effect of passion in 
determining wilifulness, delibera- 
tion, and premeditation of act), § 
131 (provocation caused by_ pas- 
sion as element of manslaughter), 
§ 174 (defense to charge of as- 
sault with intent to kill), §§ 456— 
459 (admissibility of evidence in 
mitigation of homicide), § 584 
(question of law or fact), § 615 
(instructions). 

Libel and Slander § 197 (justification 
for defamation), § 539 (act or state- 
ment of plaintiff tending to excite 
passion admissible in mitigation of 
damages), § 582 (evidence of pas- 
sion in mitigation of damages). 

Malice § 1 text and notes 54, 55. 

Trial [38 Cyc 1498 (appeal to jury’s 
passion by counsel) ]. 

72. Winton v. State, 151 Tenn. 177, 

b 637 [quot Cyc]; Stell 

War otate. ) (Lex, Cr.) 58 °SW_ 75; 76; 

Tickle v. State, 6 Tex. A. 623, 641. 
[a] “Passion or prejudice.”—-Wa- 

terman v. Minneapolis, etc., R. Co., 

26 N. D. 540, 145 NW 19, 21. 

[b] “Passion, prejudice, or ca- 
eee a as Kg Catignani, (Tenn.) 
7 SW (2d) 38, 

73. dee 5, [quot Hocker v. 
, 111 SW 676, 681, 398 KyL 944]. 

74. Webster D. [quot Hocker v. 
Com., supra]. 

75. Hocker v. Com., supra. 

“Anger” compared see 2 C. J. p 


1346. 

76. Hocker v. Com., 111 SW 676, 
680, 338 KyL 944 

[al “In Webster’s International 
ee ionary it is said: ‘When any 


feeling or emotion completely mas- 
ters the mind, we call it a passion; 
as, a passion for music, dress, etc.; 
especially is anger (when thus ex- 
treme) called passion. The mind, 
jin such cases, is considered as hay- 
ing lost its self- control, and become 
the passive instrument of the feeling 
in question.’”’ Winton v. State, 151 
monn. 177, 1935. 268) SW 633 [quot 
CAGIE 

77. Webster Int. D. 

[a] “Passive sufferance”’ are 
words which imply knowledge, and if 


the acts suffered were without re- 
monstrance, it would be assent, al- 
though perhaps not choice. Sher- 
wood v. Titman, 55 Pa. 77, 81. 

{[b] “ ‘Passive’ or ‘retaining’ lien.” 
—Executors, ete, Co., Ltd. v. Sea- 
born, 9 Sask. L. 232, 27 DomLR 427, 
ae 34 WestLR 112, 10 WestWkly 


78. See Trusts [39 Cye 30, 219]. 

Abolition of by statute see Trusts 
[39 Cye 38]. 

In will see Wills [40 Cyc 1741]. 

79. As defense in deportation pro- 
ceedings see Aliens § 61 text and 
note 3. 

As evidence of citizenship see Citi- 
zens § 22. 

80. Webster New Int. D. See U. 
S. v. Redfern, 180 Fed. 506, 508. 

“Tt [a “passport’] is a document, 
which, from its nature and object, is 
addressed to foreign powers; pur- 
porting only to be a request, that the 
bearer of it may pass safely and 
freely; and is to be considered rather 
in the character of a political docu- 
ment, by which the bearer is recog- 
nized, in foreign countries, as an 
American citizen; and which, by 
usage and the law of nations, is re- 
ceived as evidence of the fact.” Urte- 
tiqui v. D’Arcy, 9 Pet. (U. S.) 692, 699, 
9 Li. ed. 276. 

Certificate of registration and iden- 
tity of Chinese see Aliens §§ 95-98. 

81. Sleght v. Hartshorne, 2 Johns. 
oe) 531, 543 [quot Marshall Ins. 


p ‘ 

[a] Distinguished from “sea let- 
ter” (1) by Marshall who says that 
the sea letter ‘“‘specifies the nature 
and quantity of the cargo, the place 
from whence it comes, and its des- 
tination, and is | not so necessary as 
the ‘passport.’ Sleght v. Harts- 
horne, 2 Johns. (N. Y.) 5381, 544. 
(pi But “in our treaties with ‘France,’ 
‘Holland’ and ‘Spain,’ ‘sea letters’ and 
‘passports’ are used synonymously; 
and are to express the name, prop- 
erty and bulk of the ship, as also 
the name and place of habitation of 


the master. They, therefore, relate 
solely to the ‘vessel.’ ” Sleght v. 
Hartshorne, supra. See also Ship- 


pinewie6) Cye, 131: 
82. See Easements 
83. Webster Int. ; 
[a] “Past recollection” refers to 

the testimony from memoranda which 

the witness made himself of observa- 
tions at a time anterior to testifying 
and of the facts recorded by which 
he has no present independent recol- 


§§ 94, 203-205. 


PASTIME. Amusement; 
One who has been installed, accord- 
ing to the usages of some christian denomination, 
in charge of a specifie church or body of churches ;°* 
a minister having the charge of a church and 


diversion; sport.°* 


lection, but has a knowledge derived 
from the fact of his record. Dia- 
mond Glue Co. v. Wietzychowski, 125 
BI A AT, L285. 

[b] “Past-due interest” is inter- 
est which has matured and is collect- 
able on demand. Coquard v. Kan- 
sas City Bank, 12 Mo. A. 261, 266. 
See generally Interest § 28. 

“Past indebtedness” see Indebted- 
ness § 5 text and note 74. 

84. See Collision § 1 text and note 
76; and also § 78 note 93 [a]. 

85. See Contracts §§ 220-236. 

Affecting particular contracts or 
transactions: 

Bills and Notes § 347 et seq. 

Bonds § 30. 

Chattel Mortgages § 67. 

Deeds § 43 et seq. . 

Fraudulent Conveyances § 227 et seq. 
Guaranty § 51. 

Indemnity § 14. 

Mortgages § 202. 

Principal and Surety [32 Cyc 56]. 
Vendor and Purchaser [39 Cyc 1699]. 

86. See Customs Duties § 31 text 
and note 76. 

87. Patteson w. Garret, “Tet. 
Marsh. (Ky.) 112, 115. See also Pa- 
per 46 C. J. p 1173. 
ieee Upon ballots see Elections § 

89. Webster New Int. D. See Com. 
v. Boston White Cross Milk Co., 209 
pe 30, 95 NE 85, 86 AnnCas1912B 

“It then pasteurizes the milk, which 
is a subjection of it to heat tor the 
purpose of inducing certain chemical 


changes.” Hood v. Com., 235 Mass. 
572, 576, 127 NE 497. 
90. Abendroth v. State, 34 Tex. 


Cr. 325,°328)° 30 SW 787! 

91. Century 18) 

[a] Money staked on the result 
of an election is not money bet on 
a game, sport, or pastime. Hickman 
v. Littlepage, 2 Dana (Ky.) 344, 346; 
ranoe v. Ford, 3 B. Mon. (Ky.) EES. 

92. See also Clergyman 11 Cc. J. 
p 888; Curate 17 C. J. p 402; Religi- 
ous Societies [34 Cyc 1142]. 

93. Perry First Presb. Church v. 
Myers, 5 Okl. 809, 825, 50 P 70, 38 
LRA 687 [cit Century IBY? Webster 
D.; and quot Griswold v. Quinn, 97 
KanweGlults L560" .bayoleeanoal 

94. Webster DD: [quot Griswold vy. 
oe supra]. 

[a] “ft is essential to distinguish 
between the office of a priest and 
that of a pastor. Bishop Walsh in 
his testimony stated the difference 


1376 [47 0.3.] 


PASTOS. In Spanish, pastures.®® 
PASTURAJE. The place or right of pasturage 


in common.?® 


PASTURE.®?' The action of feeding; food, nour- 
ishment, sustenance; the growing grass or herbage 
eaten by ecattle;®® a term which includes not only 
the grass growing upon*the ground, but the ground 
or sod itself upon which the grass grows.°® 


PATEAT UNIVERSIS PER 
“Know all men by the presents.”? 


PATENS. That which appears to be ambiguous 


upon the deed or instrument.’ 


PATENT. As a noun, a grant of some privilege, 
property, or authority, made by the government or 
sovereign of a country to one or more individuals.* 
manifest; 
While originally the word 


As an adjective, open; 
sealed.* 
attached to an article because it 


of a patent,® it has lost that significance,® and by 
usage it has become merely a part of the name of the 


article.” 
Patent danger. One seen, or, 
perceptible to the senses.® 


as follows: ‘The Priest is a position 
with a spiritual power, without refer- 
ence to any particular locality; the 
Pastor is a priest who is appointed to 
a certain Parish to take charge of 
the temporal and spiritual welfare 
of that Parish, subject to the Bishop.’ 
It accordingly follows that, although 
a Priest, his functions as a Pastor 
are confined to the particular Parish 
over which he is appointed for the 
time being to preside, and is a per- 
manent official of the Parish.” Du- 
pont v. Pelletier, 120 Me. 114, 119, 
et Aw els 

95. Vernon Irr. Co. v. Los Angeles, 
£O6 Cal) 237, 0247, 389 BP T62: 

“Pasture” defined see post this page. 

96. Escriche Diccionario. See 
Common Lands §§ 5-10. 

97. Common of pasture see Com- 
mon Lands §§ 5-10. 

98. Oxford D. [quot Bradley v. 
MeClurene sy Ont. elu. W508. oL0 wae 
OntWR 215, 695 (distinguishing ‘for 
pasturing purposes” from “for graz- 
ing purposes’’) ]. 

992, «Guilt, ete; Rie Co: y., Jones, of 
Tex. Civ. A. 13872, 374, 21. SW 1465. 

ioe Burrill. iD. 

2. Bacon Max. [quot Carter v. Hol- 
man, 60 Mo. 498, 504; Lycoming Mut. 
iNnseiCo-sy. pailer, (67 Pa. 108, dds: 
See Patent post this page. 


Patent ambiguity see Ambiguity 
§ 2. 

Ciatack. iy. iD: See Mines and 
Minerals § 324; Patents § 1; Public 


Dands’ [32 ‘Cye 10291. 

4 Black L. D. See Latent 36 C. 
Are 3) Sale 

5. Beecham v. Jacobs, 
129, 1381, 86 CCA 623. 

6 Beecham v. Jacobs, supra. 

7. Beecham v. Jacobs, supra. 

[a] “Patent flour.”—(1) Flour of 
the first grade, so-called because it 
is said to be the best product obtained 
in a mill from wheat handled by it. 


159 Fed. 


PASTOS—PATENT hIGHT 


diligence.” 


mediate use by 


PRASSENTES. 


Patent defect.?° 
that may be discovered by the exercise of ordinary 


Patent medicines.1* 


A defect that is apparent;11 one 


Medicines prepared for im- 
the public, put up in packages or 


bottles labeled with the name and accompanied with 

wrappers containing directions for their use and the 

conditions for which they are specifies.t* 
PATENTABLE COMBIN *.TION.?® 


PATENT AMBIGUITY.'° 


PATENT CERTIFICATE." 


PATENT DANGER.'® 


cense; 
evident; un- 
“natent” was 
was the subject 


PATENT DEFECT.!° 
PATENTE. In Spanish law, a commission; li- 
certificate.?° 
Patente de-invencion. 
PATENT FLOUR.?? 
PATENT FOR LAND.?? 

PATENT FUEL.?# 

PATENT INSIDES or OUTSIDES.?5 


An inventor’s patent.?+ 


~ 


a 


PATENT LEATHER.?° 


by its presence, 


PATENT MEDICINES.?7 


PATENT RIGHT.?$ 


Nordyke, etc., Co. v. Kehlor, 155 Mo. 
643, 6538, 56 SW 287; 78 AmSR 600. 
(2) Flour containing less than the 
flour content of the wheat. Lexing- 
ton Mill, ete., Co. v_ U. S.; 202 Fed. 
615, 624, 121 CCA 15. 

[b] “Patent fuel.”—(1) An article 
composed of coal dust, mixed with 
a certain percentage of pitch and 
lime. London vy. Parkinson, 10 4 
Bl 228;, 238, 70 HCL 2287>-@) Also; 
a term said to be capable of being 
aptly applied to coal broken by a pat- 
ented machine and having a peculiar 
shape. Howard v. Great Western Ins. 
Co., 109 Mass. 384, 388. 

[c] “Patent insides or cutsides.”— 
A name given to newspaper sheets 
printed on one side with general and 
miscellaneous matter, and furnished 
wholesale to offices of small newspa- 
pers, where the blank pages are filled 
up with recent and local news. Web- 
ster Int. D. See Palmer v. McCor- 
mick, 30 Fed. 82, 84. ; 

8. See Master and Servant §§ 929- 
980 (knowledge as affecting assump- 
tion of risk), §§ 1044-1051 (knowl- 
edge of defects or dangers as consti- 
tuting contributory negligence). 

: ects bie defined see 17 C. J. p 
126. 

on Bird ye Utica Gold vines ©o.. 2 
Cal. A. 674, 84 P 256, 257; Williams 
v. Walton, etc., Co., 14 Del. 322, 32 
A 726,— 729. 

10. See Master and Servant §§ 929— 
980 (knowledge as affecting assump- 
tion of risk), §§ 1044-1051 (knowl- 
edge of defects or dangers as con- 


stituting contributory negligence). 
“Defect” defined see 18 C. J. p 458. 
11. McManus Co. v. Drexel Furni- 
ture Co.,, 8 Ga. A. 158, 68 SE 859, 
12. Lawson v. Baer, 52 N. C. 461, 
462. See Marshall v. Kansas City 
Eay Press; (Co, «69° Mo. AI" 256, (2:60 
[quot Pohlmann v. American Car, ete., 
Co., 123 Mo. A. 219, 100 SW 544, 546]; 


Case v. Lehigh Coal, ete., Co., 248 Pa. 

598, 94 A 252, 258. 

- 18. Cross references: 

Custom Duties § 30 text and note 50. 

Druggists § 51. 

Internal Revenue § 134. 

Licenses § 78 text and note 77. 

Physicians and Surgeons [30 Cye 
1563] (selling or administering as 
practicing medicine requiring li- 
cense). 

Trade-Marks, Trade-Names, and Un- 
fair Competition [38 Cyc 682]. 
14. State v. Donaldson, 41 Minn. 

74, 80, 42 NW 781. See Beecham vy. 

Jacobs, 159 Fed. 129, 130, 86 CCA 623; 

State v. Kendig, 133% Iowa 164, 110 

NW 4638, 465; McHenry v. Royal 

Neighbors of America, 211 Mo. A. 230, 

242 SW 147, 149. 
aps ae ag defined see 40 C. J. p 


15. See Patents § 86. 

16. See Ambiguity § 2; 
§§ 1592-1599. 

17. See Patents §§ 270-275; 
lic Lands [32 Cye 1030]. 

18. See Patent ante this page. 

19. See Patent ante this page. 

20. Escriche Diccionario. 
Tee defined see 11 C. J. p 
oe defined see 12 C. J. p 


Evidence 


Pub- 


jubicense” defined see 37 C. J. p 


21. Escriche Diccionario Suple- 
mento (where a list is set forth of 
the patent laws of the various na- 
tions). See also Patents § 1. 

22. See Patent ante this page. 

23. See Mines and Minerals § 324; 
Public Lands [32 Cyc 1029]. 

24. See Patent ante this page. 

25. See Patent ante this page. 

26. Sé¢e Leather 36 C. J. p 973 
note 85 [b]. 

27. See Patent ante this page. 

28. See Patents § 1. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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